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SUPREME  COURT  OF  COLORADO 


Adopted  on  the  224  Day  of  January,  1917 


I.  PRACTICE  AND  PROCEDURE  IN  NISI 
PRIUS  COURTS 

1.  AoixoHS— Hov^  GoiacENCBD.  Actions 
shall  be  conttnenced  and  summons  Issued 
and  served  as  provided  by  the  Code  of  Civil 
Procedure. 

2.  AiXKOATiona  in  One  Count,  bto. — In- 

CORFOBATSD    IN    OTHBB   COUNTS    BT  ReFSB- 

ENCB.  ETC.  Allegations  appearing  in  any 
count,  defense  or  counterclaim  need  not  be 
repeated  but  may  be  incorporated  in  other 
counts,  defenses  or  counterclaims  by  refer- 
ence. Any  written  instrument  may  be  made 
ft  part  of  a  pleading  by  attaching  it  thereto 
as  an  exhibit 

3.  DOCKBTINO    CaTTSB    WHBN    PuCK  OF 

Tbiai.  is  C^nobd — Failttbb  to  Do  So — 
Obdeb  Taoatbd.  In  case  of  ctiange  of  place 
of  trial  of  an  actim  the  party  at  whose  In- 
stance such  change  Is  granted  sliail  docket 
the  cause  In  the  court  to  which  it  was  trans- 
teried  within  flfterai  days  after  the  receipt 
of  the  record  by  the  clerk  of  such  court. 
On  failure  to  do  so,  the  court  wderlng  the 
change,  on  motion  of  the  adverse  party  and 
notice  to  tippoOte  counBel,  with  proof  of 
such  fellnre,  shall  set  aside  the  order  of 
transfer  and  shall  thereupim  be  reinvested 
with  full  Jurisdiction  of  the  cause'  for  all 
purposes,  except  where  the  change  was  or- 
dered on  account  of  the  disqualification  of 
the  judge,  in  which  lns};ance  a  competent 
Judge  shall  be  secured  to  try  the  cause.  The 
party  at  whose  instance  the  place  of  trial 
was  ctianged  shall  not  be  permitted  to  apply 
for  another  change  upon  the  same  ground. 

4.  Motion  to  Quash  Pbocess  ob  Seevice — 
Genebal  Appeabance— Ksemftions.  a  mo- 
tion to  Quash  a  bunmions  or  scire  facias  or 
service  of  either  sbal!,  If  overruled,  be  deem- 
ed a  general  appearance  of  the  party  mak- 
ing such  motion.  Tlits  rule  shall  not  apply 
where  the  moving  party  claims  exemption 
from  service  of  process,  nor  to  servit.-e  of 
process  on  minors  or  persons  Judicially  de- 
clared Incapable  ot  conducttng  their  own 
aifalrs. 

5.  When  Diskibsai,  oh  J^ok-Sdit  Babs 
Anotueb  Action.  Hie  dismissal  of  an  ac- 
tion upon  the  ground  that  the  testimony 
does  not  establish  the  cause  of  action  In- 
Tolved,  or  a  jud^ent  at  non-salt  for  tiie 
B&txte  reason.  Is  a  final  determinaUou  of  the 
merits  of  such  action,  and  bars  a  new  action 
between  the  same  parties  or  their  privies 


on  the  same  cause  of  action,  unless  the  court 
shall  dismiss  or  direct  Judgment  of  noa-sult 
without  prejudice. 

6.  RsnuAL  Mat  bx  Liuitbd  to  Snoino 
Questions  of  Fact.  Upfm  a  motlcm  fOr  a 
new  trial,  the  court  may,  in  its  discr^ion, 
order  a  retrial  of  questions  ot  fact  wltii  re- 
spect to  which  error  was  committed  without 
resubmls^on  of  those  concerning  which 
there  has  been  no  error. 

7.  InsTBUcnoNS  —  Objections  —  How 
Made — Review  Limited  to  Such  Objec- 
tions. Counsel  shall  present  to  the  trial 
court,  at  or  prior  to  the  close  of  the  evi- 
dence, such  Instructions  as  tbey  may  desire. 
The  court  shall  afford  respective  counsel  a 
reasonable  timte  and  opportunity  to  examine 
proposed  instructions,  whether  requested,  or 
to  be  given  by  the  court  of  Its  own  motion, 
and  to  prepare  and  present  specific  objections 
thereto  before  such  instructions  are  given 
to  the  Jury.  On  motion  for  new  trial,  or  on 
review  by  the  supreme  court,  only  the 
grounds  so  specified  shall  be  considered. 

8.  MonoK  FOB  New  Tbiai^Neoessitt  of 
— ^ExcEFTioH.  Hie  party  claiming  error  in 
the  trial  of  any  case  must,  unless  otherwise 
ordered  by  the  trial  court,  move  that  court 
for  a  new  trial,  and,  without  such  order, 
only  questions  presented  In  such  motion 
will  be  considered  on  review. 

9.  Stat  of  iixEcuxioN — ^Tebus.  The  trial 
court  shall  stay  execution  until  the  expira- 
tion of  five  days  from  the  time  of  entry  of 
Judgment,  and  upon  motion  within  said  five 
days,  or  within  the  tliue  of  any  extension, 
may  grant  a  further  stay  pending  applica- 
tion to  the  Supreme  Court  for  a  superse- 
deas. Upon  granting  the  stay  of  five  days, 
or  any  further  stay,  the  trial  court  may 
prescribe  terms  or  require  security,  or  both. 
(See  rule  20.) 

10.  Teial  Coubt  Recobd — Enubqbuent 
OF.  The  record  in  the  trial  court  may  be 
enlarged  or  added  to  as  provided  in  the 
Code  of  Civil  Procedure.  (See  Code  of  Civil 
Procedure,  cliapter  38,  Revised  Statutes  of 
190a) 

11.  Sbbvicb  of  Notice  of  Motion  bt 
Mail.  Service  of  notice  may  be  mail 
SM  prescribed  In  tiie  Code  of  Civil  Procedure, 
and  when  so  served  the  time  shall  be  in- 
creased above  that  to  be  given  where  serv- 
ice is  personal,  one  day  for  every  one  hun- 
dred and  twenty-five  miles,  or  fraction 
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thereof,  between  the  place  of  deposit  and 
the  place  of  address.  (See  (Aapter  37,  Code 
of  CiTil  Procedure,  Revised  Statutes  of 
190a) 

12.  GotTBTS  TO  Fbovide  Bule  fob  Dis- 
mssAi.  OF  Actions.  Nisi  prins  courts  shall 
by  rule  provide  for  the  dismissal  of  actions 
not  prosecuted  or  brought  to  trial  with  doe 
diligence. 

IS.  Trial  Courts  —  Make  Additionai. 
Rules — Own  Pbocedube.  The  .nisi  prlus 
courts  may  make  rules  to  gorem  their  own 
procedure,  not  Inconsistent  with  these  rules 
or  with  law. 

II.  PBACnCB    AND    PROCBDUBB  IN 
THE  SUPREME  COURT 

14.  Sessions  en  Banc  and  in  Depart- 
HZNTB.  The  Chief  Justice  may  convene  the 
court  en  banc  at  any  time,  and  shall  do  so 
on  the  written  request  <rf  three  Associate 
Justices.  Subject  to  this  provision,  or  as 
limited  by  the  Constitution,  sesstous  of  the 
court  in  departments  for  the  purpose  of 
hearing  oral  arguments,  and  designation  of 
the  Justices  to  hear  such  arguments,  shall 
be  under  the  direction  and  control  of  the 
Chief  Justice.  In  case  of  his  absence  or  In- 
ability to  act,  such  duties  shall  devolve  up- 
on the  Justice  who  would  next  be  mtltled 
to  become  Chief  Justice. 

15.  Court— Special  Teems— Notice  of. 

Spedal  terms  of  court  may  be  held  at  any 
time  upon  an  order  signed  by  at  least  four 
of  the  Justices  of  the  court  and  filed  In  the 
<^ce  of  the  clerk  at  least  fifteen  days  prior 
to  the  day  appointed  for  such  assembling  of 
the  court.  The  clerk,  on  receipt  of  such  oi> 
der,  shall  forthwith  enter  the  same  at 
length  In  the  records  of  the  court,  and  give 
notice  of  the  appointment  of  such  special 
term,  and  the  day  appointed  therefor,  in  one 
or  more  newspapers  published  at  the  seat  of 
government. 

Ifl.  Writ  of  fiteoa — LmrrATioN  Two 
Years — ExcEFnoN.  A  writ  of  error  shall 
not  be  brought  after  the  expiration  of  two 
years  from  the  rendition  of  the  judgment 
complained  of;  but  when  a  person  thinking 
himself  aggrieved  by  any  Judgment  or  de- 
cree that  may  be  reviewed  in  the  Suprenft 
Court,  shall  be  an  Infant,  noa  compos  men- 
tis, or  imprisoned  when  the  same  was  ren- 
dered, the  time  of  such  dlsaMUty  shall  be 
excluded  from  the  computation  of  the  said 
two  years. 

17.  Writs  op  Erbob— Supebsedeas — Pro- 
cess ON  Writs  of  Error.  Writs  of  error 
shall  be  directed  to  the  clerk  or  keeper  of 
the  records  of  the  court  In  which  the  judg- 
ment or  decree  complained  of  Is  entered, 
comiminding  him  to  certify  a  correct  tran- 
script of  the  record  to  this  court.  In  any 
case  where  a  transcript  at  the  record,  duly 


certified  to  be  fall  and  ctxnplete,  or  an 
agreed  record  on  error,  has  been  filed  or 
may  be  hereafter  filed.  In  the  office  of  the 
clerk  of  tbte  court,  before  the  Issuance  of 
a  vrrlt  of  error.  It  shaU  not  be  necessary,  ex- 
cept in  a  case  where  a  sapersedeas  may  be 
allowed,  to  deliver  such  writ  to  the  clerk  of 
the  Inferior  court;  but  the  same  may  be  filed 
In  the  office  of  the  clerk  of  this  court  and 
such  transcript  or  agreed  record  so  filed 
with  the  clerk  of  this  court  shall  be  taken 
and  considered  to  be  a  due  return  to  said 
writ  of  error.  In  caidtal  cases,  In  which  a 
writ  of  errw  shall  issue  and  be  made  to 
(iterate  as  a  supersedeas  to  stay  the  execa- 
tion  of  the  judgment  of  the  trial  court,  as 
provided  by  statute,  such  writ  of  error,  and 
also  the  sdre  facias  to  hear  the  errors  as- 
signed, Ediall  be  made  returnable  forthwith. 
When  a  writ  of  error  shall  issue  in  a  case 
where  a  supersedeas  has  been  allowed  after 
the  filing  of  the  record,  and  shall  be  served 
on  the  clerk  of  the  inferior  court,  he  shall 
return  upon  said  writ  that  the  same  has 
been  served  upon  him  and  that  it  appears  by 
the  endorsenfent  thereon  that  a  record  has 
been  filed  In  the  office  ot  the  clerk  o£  the  Su- 
preme Court. 

IS.  SUKUONB    TO    HBAJt  BEIOBa--SXBTZ0B 

AND  Return  Thebeof — ^Appeakanck.  A 
scire  facias  or  summons  to  hear  errors  in 
dvll  cases,  and  criminal  cases  not  capital, 
shall  require  the  defendant  In  error  to  ap- 
pear in  obedience  thereto  within  twent? 
days  after  servloe  thereof,  and  shall  be  re< 
tumaUe  forty  days  after  the  tasne  thoeof. 
The  service  tbexooft  when  by  puUfcatlon, 
shall  t>e  completje  upon  the  eiq;)iratlon  of  the 
last  day  ot  suCh  publlcatloo.  (See  rule  82 
infra.) 

19.  Scire  Facias — ^Alias  or  Plubibs  mat 
Issue.  If  a  scire  facias,  or  summons  to 
bear  errors,  shall  not  be  served,  an  alias  or 
plurles  may  be  Issued  without  an  order  ot 
court  therefor. 

20.  Stat  of  Execution — Review  of.  If 
^ther  party  considers  his  rights  have  been, 
or  will  be,  prejudiced  by  any  ruling  or  order 
of  the  trial  court  In  respect  to  any  applica- 
tion for  a  stay  or  further  stay  of  execution 
under  rule  9,  he  may  docket  the  case  In  the 
Supreme  Court  on  error  by  filing  a  verified 
statement  setting  forth  the  nature  of  the 
cause  of  action,  the  Judgment,  rulings  and 
other  matters  complained  <tf,  from  which  it 
appears  the  trial  court  has  committed  error 
to  his  prejudice,  and  the  Supreme  Court 
may  order  a  stay  or  further  stay  of  execu- 
tion for  such  time  and  upon  such  terms  and 
conditions  as  it  may  determine;  and  may 
make  any  order  in  the  premises  necessary 
to  protect  the  ris^ta  ot  the  parties.  (See 
rule  9  supra.) 

21.  SUF^BBSEDEAS  —  APPUCATION       FOB — 

Record  Coupletv.   No  supersedeas  will  be 
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granted  union  th«  record  npon  whldi  the 
application  Is  made  be  complete  and  duly 
certified  by  tbe  clerk  of  the  court  below, 
with  as^gnments  ot  error  appended  thereto, 
which  assignments  must  be  supported  by  a 
succinct  printed  or  typewritten  brief.  Coun- 
sel for  plalDtifF  In  error  shall  serve  upon 
d^endaut  In  error  or  his  conusel  a  notice 
of  such  application  and  copy  of  his  brief, 
who  may  within  ten  days  thereafter  file  a 
brief  in  opposition,  a  copy  of  which  shall  be 
served  upon  counsel  for  plaintiff  in  error, 
who  may  reply  thereto  within  five  days. 
Hie  application  shall  then  stand  submitted. 
Xo  application  for  a  supersedeas  will  be 
considered  by  the  court,  or  by  any  Justice 
In  vacation,  nniess  the  cause  shall  bave 
been  docketed. 

Upon  the  docketing  of  the  cause,  as  afore- 
said, the  sum  of  ten  dollars  shall  be  paid 
to  the  clerk,  and  ujwn  the  allowance  of  the 
writ,  or  upon  further  prosecution  of  the 
cause,  an  additional  sum  of  ten  dollars  shall 
be  advanced  to  the  derk. 

22.  SuFEBSinEui— Effect  of.  When  a 
writ  of  error  tdiall  be  made  a  supersedeas, 
the  derk  shall  endorse  up«n  said  writ  the 
fbllowing  words:  **The  record  In  this  cause 
having  been  filed  In  my  office,  with  an  or* 
der  endorsed  thereon  that  the  writ  of  error 
herein  be  made  a  supersedeas  according  to 
law.  this  writ  of  error  is  therefore  made  a 
supersedeas,  and  shall  operate  accordingly;" 
which  endorsement  shall  be  idgned  by  the 
clerk  of  this  court. 

23.  WaTBB  PaiOBITIES— PBOCEEniHGS  ON 

Review — ^AuoiniBm  or  Pabiibs.  Any  par- 
ty suing  out  a  writ  of  ernnr  to  review  the 
whole  or  any  part  of  a  decree  entered  in 
any  statatory  proceedings  adjudicating  wa- 
ter priorities  or  the  <diange  of  points  of  dl- 
verslcn  there<^,  shall  file  In  this  court  a  pe- 
tition, as  plaintiff  in  error,  showing  the  pri- 
ority and  ditch  rights  claimed  by  such  par- 
ty, and  making  the  assignments  of  error  a 
part  of  the  petition  by  reference  only,  and 
naming  the  ditches,  reservoirs,  pipe  lines 
and  other  works,  and  the  owners  thereof 
who  may  be  adversely  affected  by  such  pro- 
ceedings In  this  court  as  defendants  In  er- 
ror, and  such  alignment  of  parties  in  this 
court  shall  be  according  to  such  petition, 
and  writ  of  error  Issued  accordingly. 

24.  Execution — Recau.  or.  Whenever 
ezecutlim  or  other  final  process  shall  be  Is- 
sued npon  a  Judgment  at  law  or  decree  in 
equi^,  and  the  record  of  such  Judgment  or 
decree  shall  be  removed  into  this  court  by 
writ  of  error  operating  as  a  supersedeas, 
such  writ  of  error  may  be  served  upon  the 
officer  in  whose  bands  such  execution  may 
be,  and  thereupm  all  proceedings  under 
such  execution  shall  be  discontinued,  and 
such  officer  ^ell  return  the  same  into  the 
court  from  which  tt  was  issued,  together 


with  the  copy  of  the  writ  of  error  served  on 
him,  and  shall  set  forth  In  bis  return  to 
such  execotlMi  what,  if  anything,  he  hath 
dme  in  obedience  to  the  connnand  thereto. 

Sudi  service  of  the  writ  of  error  and  su- 
persedeas may  be  made  by  delivering  to  the 
ofi3cer  having  such  final  process  for  execu- 
tion a  copy  of  such  writ  of  error  and  the 
endorsements  thereon,  with  the  certificate 
of  the  clerk  of  the  Supreme  Court,  or  of 
the  clerk  of  the  inferior  court  to  whom  the 
same  is  directed,  that  the  same  is  a  true 
and  perfect  copy  of  the  original  of  such 
writ  of  error  and  the  endorsements  thereon. 

25.  Bono — ^Poweb  of  Attohnet  Filed — 
Exception.  Whenever  a  bond  Is  executed 
by  an  attorney  In  fact,  the  original  power 
of  attorney  shall  be  filed  with  the  bond  In 
the  office  of  the  clerk  of  this  court,  unless  it 
shall  appear  that  the  power  of  attorney  con- 
tains other  powers  than  the  mere  power  to 
execute  the  bond  in  question;  in  which  case 
the  original  power  of  attorney  shall  be  pre- 
sented to  the  clerk,  and  a  true  cc^y  thereof 
filed,  certified  by  the  cleric  to  be  a  true  copy 
of  the  origlnaL 

26.  Tkansceipt  or  Recobd— Biixs  or 
E^CBPnoKS.  Clerks  of  Inferior  courts  In 
making  up  an  authenticated  copy  of  the 
record  In  dvil  cases  shall  certify  to  this 
court  so  uTuch  of  the  record,  arranged  in 
chronological  order,  as  the  plaintiff  in  er- 
ror may,  by  praecipe,  indicate.  If  the  rec- 
ord, so  certified,  shall  be  insufficient,  It  shall 
be  perfected  at  his  cost;  and,  if  unnecessa- 
rily voluminous,  the  cost  of  the  unnecessary 
parts  shall  be  taxed  against  him.  Carbon 
copies  shall  not  be  used  In  pr^aring  the 
record.  Bills  of  exception  need  not  be  copied 
but  the  original  sent  up. 

.   27.  RECOBO     on     EbBOB  —  PaBTIBS  ICAT 

AoBEE.  The  pardes  to  an  action,  after  final 
Judgment,  may  agree  npon  a  record  on  er- 
ror, which,  when  certified  by  the  trial  court, 
together  with  the  asdgnment  of  errors, 
shall  be  certified  by  the  clerii  to  the  Su- 
preme Court  as  the  record  on  error. 

28.  Transcbipt  of  Recobi>— ADnmoNAi/— 
Leave  to  File.  When  a  party  to  any  cause 
pending  In  this  court  asks  leave,  without 
suggesting  a  diminution  of  record,  to  file  an 
additional  or  supplemental  transcript  of  the 
record,  he  shall  give  at  least  twenty-four 
hours'  notice  thereof  to  the  opposite  party. 
At  the  time  of  giving  such  notice  the  addi- 
tional or  supplenfental  transcript  shall  be 
deposited  with  the  clerk  of  this  court  for 
the  inspection  of  the  opposite  party.  Such 
motion  shall  be  submitted  under  rule  11,  su- 
pra, and.  If  leave  is  granted,  the  additional 
or  supplemental  transcript  may  he  filed  and 
considered  in  connection  with  the  original 
transcript. 

29.  Recobd — Binding.  The  transcript  or 
agreed  lecwd  shall  be  bound  In  half  sheep 
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or  cloth,  with  sabstanUal  paper  sides,  thir- 
teen Inches  in  length  and  eight  and  on&- 
qaarter  Inches  In  width. 

30.  AssiGRHENT  Qw  Ebbobs.  Platntitt  In 
errw  shall  assign  enon  in  writing  at  the 
time  of  flltng  the  record  and  eadi  error 
shall  be  B^rately  alleged  and  particularly 
specified;  Provided,  That  when  errors  are 
assigned  upon  exceptions  to  the  ruling  of  the 
court  in  the  admission  or  rejection  of  evi- 
dence, which  go  to  the  same  pcAnt,  it  shall 
be  snfflcioit  to  refer  to  the  folio  numbers  of 
the  record  when  Bucb  rulings  and  exceptions 
appear  without  particularly  spedfylog  the 
evidence  admitted  or  rejected. 

When  the  error  allied  Is  to  the  charge 
of  the  court,  the  part  of  the  charge  referred 
to  shall  be  quoted  totidem  verbis  in  the 
specifications;  Provided,  Where  the  charge 
la  divided  into  separate  paragraphs  or  in- 
structions, which  are  each  duly  numbered, 
and  error  is  assigned  as  to  one  or  more  en- 
tire paragraphs  or  instructions,  It  shall  be 
sufficient  to  designate  the  part  of  the  charge 
referred  to  by  giving  the  number  prefixed  to 
each  paragraph  or  Instruction  so  assigned 
for  error. 

The  same  shall  be  signed  by  an  attorney 
of  the  court 

If  the  defendant  in  error  desires  to  as- 
sign cross-errors,  he  shall  do  so  at  the  time 
he  files  his  brief,  as  hereinafter  provided; 
the  assignment  of  error  shall  be  in  writing 
and  signed  by  an  attorney  of  this  court 

3L  EaaoKS— Failubb  to  Assign— Writ 
Dismissed.  It  the  plaintiff  in  error  shall 
fall  to  assign  enror,  the  writ  of  error  shall 
be  dismissed. 

32.  JOINDEB    IN    EbROB    NoT  ReQUIBED — 

FiUNO  Bbiep  Sufficient.  No  formal  join- 
der In  error  shall  be  required,  but  If  the  de- 
fendant in  error  shall  not  lu  any  manner 
appear  within  the  time  allowed  for  filing 
brief  In  his  behalf,  the  cause  may  be  heard 
ex  parte  or  the  judgment  or  decree  of  the 
court  below  may,  In  the  discretion  of  the 
court,  be  reversed  without  a  hearing.  (See 
rule  18.) 

33.  Discussion  Limited— Ebboeh  Stated. 
Counsel  will  be  confined  to  a  discussion  of 
the  errors  stated,  but  the  court  may,  in  its 
discretion,  notice  any  otlier  error  appearing 
of  record. 

34.  Absibact  or  Bxcobd  —  CoNnNTs. 
Plaintiff  in  error  shall  within  sixty  days  aft- 
er the  return  day  file  with  the  clerk  fifteen 
Iirinted  copies  of  an  abstract  of  the  record. 
Such  abstract  shall  contain  a  brief  state- 
ment of  the  contents  of  ttie  pleadings,  the 
judgment,  the  assignments  of  error  relied 
on,  and  such  other  parts  of  the  record  as 
may  be  essential;  but  when  for  a  proper  un- 
derstanding and  determination  of  the  ques- 
tions raised  it  may  be  necessary,  such  mat- 
ters may  be  stated  fully  or  In  tlie  exact, 


words  of  the  record.  If  anything  necessary 
to  a  detemrinatlon  of  the  case  Is  omitted  it 
may  be  supplied;  defendant  in  error  may, 
within  the  time  allowed  him  for  his  brief, 
file  fifteen  copies  ot  a  supplemental  abstract, 
and  when  the  same  is  essential  to  a  proper 
understanding  of  the  case  the  cost  thereof 
shall  be  charged  to  the  plaintiff  In  error; 
otherwise  to  him.  The  abstract  shall  be  in- 
dexed and  the  folio  numbers  of  the  record 
shown  on  the  margin  thereof.  It  shall  bear, 
on  the  ttont  cover,  the  number  and  title  of 
the  case,  the  court  to  which  tlie  writ  of  er- 
ror Ilea  and  the  name  of  the  trial  judge; 

85.  Abbtracts  and  Bbiefs — How  Pbint- 
ED.  Abstracts  and  briefs  shall  be  printed 
on  blue,  white  wove,  antique  finish,  book  pa- 
per of  a  weight  the  basis  of  which  shall  be 
eighty  pounds  to  the  ream,  25x38  incbes  In 
size,  l^ey  shall  be  printed  on  pages  8^  by 
7^  Inches  when'trimmed,  in  «nall  pica  type, 
leaded,  face  of  type  page  22x40  ems  pica,  so 
printed  as  to  leave  an  inside  side  margin  ot 
1^  inches,  and  an  outside  side  margin  of 
2%  Inches,  and  a  bottom  margin  of  2  Inches. 
Extracts  and  quotations  must  be  in  the  same 
type,  either  soli*^  or  indented,  in  the  discre- 
tion of  connseL  The  number  of  the  case  in 
this  court  must  be  printed  In  large  figures 
at  the  top  of  the  outside  cover. 

36.  Bbibts— When  Filid— Sbbtioz  on  Op- 
posm  PABtT.  The  brief  of  plaintiff  in  er- 
ror shall  set  forth  the  pr(^>osltions  to  be  ar- 
gued and  the  authorities-  in  support  thereof, 
and  be  filed  vrltbln  forty  days  aftw  the  day 
fixed  by  rule  for  filing  the  abstract 

If  It  shall  be  filed  in  compliance  with  this 
rule  the  defendant  in  error  shall  file  hlfl 
brief  within  forty  days  after  the  expiration 
of  the  time  for  filing  the  brief  of  plaintiff 
In  error. 

Thirty  days  thereafter  shall  be  allowed 
for  the  reply  of  plaintiff  in  error. 

Fifteen  copies  of  every  brief  shall  be  filed 
and  two  copies  of  every  abstract  and  brief 
shall  be  served  upon  the  oppo^ng  party  or 
bis  counsel.  If  appearance  shall  have  been 
entered.  Proof  of  such  service  shall  be  filed 
with  the  clerk. 

37.  SUPPUEHENTAL  BbIEFS— LiHITATION  OW 

Discussion— When  Filed.  Either  party 
may,  not  less  than  ten  days  prior  to  the  sub- 
mission ot  a  cause  for  final  determination, 
file  a  supplemental  brief  and  the  opposite 
party  may,  within  five  days  thereafter,  file 
a  brief  In  answer  thereto.  Such  briefs  shall 
be  confined  solely  to  the  citation  and  discua- 
don  of  new  authorities  upon  the  proposi* 
tlona  covered  in  the  original  briefs. 

38.  Abstbact  ob  Bbiep— Failube  to  File 
— Effect  of.  In  case  the  plaintiff  in  error 
shall  neglect  to  file  an  abstract  and  brief  as 
required,  or  either  of  them,  the  opposite  par^ 
ty  may  proceed  ex  parte  or  the  court  may 
dismiss  the  writ  ot  errw  without  notice. 
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39.  ABffTucnB    Ain>  Bbzkfs— Tna  fob 

FlUKQ— EXTEITDED  OS  ABBIDOKD.    tlO  StlpU- 

latlon  or  motlfm  shall  snspend  the  operatloQ 
of  the  rules,  bat  Cor  good  cause  shown  the 
court  or  a  Justice  thereof  In  vacation,  may 
extend  or  abridge  the  time  . for  flllog  the  ab- 
stracts, briefs,  or  other  papers. 

40.  Cases  Cited— TnxB.  Voliticeand  Paqb 
-Given.  In  citing  cases  from  published  re- 
ports, the  title  of  the  case  shall  be  given  as 
well  as  the  volume  and  Initial  page  and  also 
the  page  whereon  the  matter  for  which  the 
citation  Is  made  may  be  found.  If  a  case  is 
published  In  more  than  one  series  of  reports, 
the  citation  to  the  official  report  should  be 
glvra,  If  possible. 

41.  Obax.  Abqument — Ween  Aij.owed. 
Oral  argum^t  upon  final  hearing  nmy  be 
had  by  order  of  court,  sua  spcHite,  or  upon 
written  request  therefor  filed  with  the  clerk 
at  or  before  the  filing  <^  the  first  brief  of 
the  moving  party.  Due  notice  of  the  time 
set  for  the  argument  will  be  given  by  the 
clerk. 

42.  Motions— How  Made— Bbiefs  Thebb- 
ON.  All  motions  shall  be  In  writing.  After 
appearance  the  opposite  party  shall  be  en- 
titled to  notice  of  motions  not  of  course. 

Hie  party  filing  any  such  niotion  shall 
bave  tbiree  days  In  which  to  file  briefs  in 
support  thereof;  the  party  opposing*  shall 
bave  five  days  after  service  of  copy  upon 
bim  to  answer,  and  three  days  shall  then  be 
allowed  after  like  service  for  reply.  The 
motion  shall  then  stand  sabmltted. 

All  sndi  btleSs  may  be  tj^written.  Cop- 
ies of  the  sanie  shall  be  served  upcm  the  op- 
posite party  or  his  attorney. 

43.  Recobd  OB  Papebs  pbou  ITiLEB— Wrra- 
DBAWAL  OF.  No  paper  shall  be  taken  from 
the  flies,  without  leave  Of  court,  except  the 
record,  which  may  be  withdrawn  by  counsel 
for  fifteen  days  and  no  more,  for  the  purpose 
of  making  abstracts. 

Every  paper  taken  from  the  files,  by  leave 
of  court  or  otherwise,  must  be  retained  in 
the  custody  of  the  party  withdrawing  it  and 
must  not  be  in  any  manner  mutilated,  taken 
apart,  cut  or  maited. 

44.  Rebeabino — Appuoation  fob— When 
E^iUD.  Application  for  rehearing  shall  be 
by  petition,  signed  by  counsel,  briefiy  stating 
the  points  wherein  It  is  alleged  that  the 
court  has  erred.  Such  petition  shall  be  filed 
within  fifteen  days  after  the  filing  of  the 
opinion.  Counsel  shall  present  with  suiHi 
petition  a  brief  of  the  authorities  Id  support 
thereof. 

A  copy  of  such  petition  and  brief  shall  be 
served  upon  the  opposing  counsel  forthwith, 
who,  if  he  desires,  shall  have  ten  days  aft- 
er service  within  which  to  file  an  answer 
thereto,  and  petitioner  five  days  for  reply. 
Sacb  petition  and  briefs  shall  be  prliUied 


and  conform  to  the  rules  as  to  other  prin^ 
ed  briefs. 

46.  Rbheabing — BALING  Petition  fob — 
Effect  of.  The  filing  of  a  petlUon  for  a 
rehearing  shall  suspend  proceedings  under 
the  decision  until  the  petitlon  is  disposed  of, 
unless  the  court  in  term  time,  or  one  of  the 
Justices  in  vacation,  shall  otherwise  order. 

46.  Reuittitub — When  Issued.  Upon 
the  denial  of  a  petltiwfor  rehearing^  or  If 
within  fifteen  days  after  final  Judgment,  no 
such  petition  shall  have  been  filed,  the  clerk 
^11,  except  in  an  ori^nal  proceeding.  Issue 
remittitur  to  the  court  below. 

47.  Pbinteb's  Fee — ^Taxeo  as  Costs.  The 
clerk,  unless  otherwise  ordered,  shall  tax  as 
costs  a  printer's  fee  of  one  dollar  per  page 
of  one  copy  of  any  abstract,  to  be  recovered 
by  the  party  furnishing  the  same,  It  suc- 
cessful. 

(Also  see  26  Colo.  567,  66  Pac.  180.) 

48.  Cosrra— Copies  of  Recobds.  The  derk 
shall  be  entitled  to  receive  the  fees  allowed 
by  law  for  o^les  of  records  before  ddiver- 
ing  the  same,  except  In  criminal  cases  where 
tbe  defendant  Is  unable  to  pay  for  a  tran- 
script of  the  Eecoid  and  sudi  court  shall 
have  ordered  the  same  to  be  furnished  with- 
out charge. 

49.  Costs— Cleeical.  Except  as  other- 
wise herein  provided,  there  shall  be  paid  to 
the  clerk  by  tbe  party  filing  any  suit  or  pro- 
ceeding, the  sum  of  twenty  dollars  ($20.00), 
which  shall  be  in  full  payment  of  all  cleri- 
cal costs  of  such  party,  exc^t  for  copies  of 
papers.  The  opposite  party  upon  ratering 
his  appearance  shall  pay  the  sum  of  five  dol- 
lars ($5.00),  which  shaU  be  In  full  of  his 
clerical  costs.  Said  payments  shall  be  taxed 
and  recovered  as  coats. 

60.  Rbtbial  of  Spbcifibd  Questions  of 
Fact.  On  reversing  a  Judgment,  tbe  court 
may  order  a  retrial  of  specified  questions  of 
fact,  and  direct  that  specific  questions  of 
fact  stand  as  establl^ed  when  it  appears 
that  neither  party  to  (be  action  will  be 
prejudiced  by  such  order. 

51.  Judquxnt—Affibuancb  op — Without 
Wbitten  Opinion.  Whenever  a  writ  of  er- 
ror shall  be  dismissed  or  a  supersedeas  de- 
nied, this  court  may,  in  Its  discretion,  affirm 
the  judgment  of  the  court  b^ow.  It  may 
also  affirm  any  Judgment  without  filing  a 
written  oplulon.  ' 

52.  Copies  of  Opinion  Fubnishbd  Couh- 
SEL.  In  all  cases  where  a  written  opinion 
is  handed  down,  the  clerk  Shall  mall  a  copy 
to  one  attorney  upon  each  ^de  of  the  case. 

53.  Obioinal  JuBisniCTioN-WBiTs— Ap- 
plication FOB— Contents.  In  any  applica- 
tion made  to  the  court  for  a  writ  of  habeas 
COITUS,  mandamus,  quo  warranto,  certiorari. 
Injunction,  or  for  any  prerogative  writ  to  be 
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Issued  In  the  exercise  of  its  original  Juris- 
diction and  for  wtatcb  an  ai^Ucatlon  nflght 
have  been  lawfully  made  to  some  other  court 
In  the  first  Instance,  the  petition  shall,  In 
addition  to  the  matter  necessary  to  support 
such  application,  also  set  forOi  the  circum- 
stances which  render  It  necessary,  or  proper 
that  the  writ  should  Issue  front  this  court, 
and  not  from  such  other  court 

In  case  any  court,  justice,  or  other  ofiBcer, 
or  any  board  or  other  tribunal,  in  the  dis- 
charge of  duties  of  a  public  diaracter,  be 
named  in  the  application  aa  respondent,  the 
petition  shall  also  disclose  the  name  or 
names  of  the  real  party  or  parties,  If  any, 
In  interest,  or  whose  Interest  wonld  be  di- 
rectly affected  1^^  the  proceedings;  and  In 
su<dL  case  it  shall  be  the  doty  of  the  appli- 
cant obtaining  an  ordw  f6r  any  such  writ, 
to  serve,  or  cause  to  be  served,  upon  sndi 
party  or  parties  in  interest  a  tme  copy  of 
the  petition  and  of  the  writ  Issued  tha«on, 
la  like  manner  as  the  same  is  required  to 
be  served  upim  the  reBpondent  nanfed  In  the 
application  and  proceedings,  and  to  produce 
and  file  In  the  office  of  the  clerk  of  this  court 
tile  Wse  evidence  of  such  service; 

III.  MBRART 
.  54.  The  <derk  shall  file  with  the  librarian 
of  the  Supreme  Court  library  a  complete  set 
of  the  printed  abstracts  of  record  and  briefs 
filed  In  all  cases,  which  shall  be  suitably 
bound  In  volumes  uniform  In  size,  as  near 
as  practicable,  with  the  reports  of  this  court, 
which  shall  become  a  part  of  the  library 
court  The  clerk  shall  also  cause  one  set 
of  the  printed  briefs  and  abstracts  to  be 
bound  for  the  flies  of  this  court 

55.  No  book  shall  be  withdrawn  from  the 
library  of  this  court  for  any  parpose,  ex- 
cept by  order  of  court  in  open  sesslw. 

56.  Silence  Is  required  In  the  library.  Eta- 
plcqrees  shal^  observe  and  enforce  this  role. 

IV.  RULES  GOVERNING  ADMISSION  OF 
ATTORNEYS  TO  THE  BAR 

57.  No  person  shall  be  admitted  to  prac- 
tice as  an  attorney  or  counselor-at-law  upon 
evidence  that  he  hath  been  admitted  to  the 
bar  of  another  state  or  territory.  If  at  the 
time  of  his  admission  to  the  bar  of  such 
state  or  territory  he  was  a  citizen  of  this 
state;  nor  shall  any  person  be  permitted  to 
practice  law  In  this  state  who  shall  not  first 
have  takeh  and  subscribed  an  oath  that  he 
Is  a  citizen  of  the  United  States,  or  has  dul; 
declared  bis  intention  of  becoming  such; 
that  be  will  commence  the  practice  of  law 
in  this  state  within  three  months  from  the 
date  thereof,  and  make  the  same  bis  perma- 
nent and  usual  occupation ;  that  be  has  nev- 
er been  disbarred  by  any  court  of  record  in 
which  he  has  heretofore  practiced,  and  that 
he  has  never  been  convicted  of  felony,  and 
whether  disbarment  proceedings  have  ever 


been  instituted  against  him,  and,  if  so.  tbe 
court  wherein  th^  were  instituted. 

58.  A  Committee  of  Law  Examiners  Is 
hereby  constituted,  consisting  of  five  members 
of  the  bar  of  at  least  five  years'  standing, 
who  shall  be  appointed  from  time  to  time  by 
the  Supreme  Court  each  of  whom  shall  hold 
<^ce  as  a  member  of  such  committee  for  a 
term  of  five  years,  and  until  the  appoint- 
ment of  his  successor. 

59.  Any  person  who  has  been  admitted  to 
practice  as  an  attorney  and  counselor  in  the 
highest  court  of  law  ot  another  state  or 
country  having  power  to  admit  to  practice, 
and  lias  practiced  five  years  in  its  courts  of 
record,  may,  in  the  discretion  of  tbe  Su- 
preme Court  be  admitted  and  licensed  with- 
out an  examlnatl<Hi:  Provided,  that  the  re- 
quiiradenta  for  admlsdm  in  said  state  or 
countty  are  equal  to  those  in  thia  state. 

Said  proviso  Aall  not  however,  apply  to 
a  person  who  has  hem  admitted  to  practice 
as  an  attorney  and  counselor  in  tbe  lilKhest 
court  of  law  of  said  state  at  country  luiTlng 
power  to  admit  to  practice,  and  baa  prac* 
tlced  ten  j&aa  In  its  courts  of  recwd. 

Sadi  person  shall  prove,  by  bis  own  affi- 
davit or  otherwise^  it  required,  to  the  satis- 
faction of  the  Committee  (rf  Law  Examiners: 
That  he  is  a  citizen  of  ttie  United  States,  or 
has  declared  his  intentlcHi  of  becoming  such; 
that  he  is  twenty-one,  years  of  age,  stating 
his  age;  that  be  is  a  citizen  of  tbe  state,  stat- 
ing his  address,  and  stating  with  particu- 
larity the  community  or  communities  in 
which  he  resided  and  practiced  covering  a 
period  of  five  years  next  preceding  the  date 
of  his  application. 

Such  person  shall  -also  produce  a  certifi- 
cate of  recomufendatlon  from  one  of  the 
judges  of  the  highest  court  of  law  of  such 
other  state  or  country,  or  furnish  other  sat- 
isfactory evidence  of  diaracter  and  quali- 
fications. 

Such  affidavit  and  recommendation  or  evi- 
dence shall  be  presented  to  the  Committee 
of  Lew  Examiners,  who  shall  pass  thereon, 
and.  If  satisfactory,  shall  give  to  the  appli- 
cant for  admission  a  certificate  of  recom- 
mendation for  admission  to  tbe  bar  of  this 
court  and  said  conamlttee  shall  be  entitled 
to  hold  said  application  for  the  period  of 
sixty  days  for  the  purpose  of  making  an  In- 
vestigation as  to  the  character  and  qualifi- 
cations of  the  applicant 

60.  All  other  powms  may  be  admitted 
and  licensed  upon  producing  and  filing  with 
the  court  the  certificate  of  the  Committee  of 
Law  Examiners  that  the  applicant  has  satis- 
factorily passed  the  «amInaU(m  prescribed 
by  these  rules,  and  has  complied  Tlth  their 
provisions,  and  is  a  perswi  of  goiod  moral 
character. 

61.  To  entitle  an  applicant  to  an  examina- 
tion as  an  attorney  and  counselw,  he  must 
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prove,  by  his  own  affidavit,  and  otherwise, 
il  reQnired,  to  the  satisfactioa  of  the  Oom- 
mittee  of  Law  Examiners: 

(a)  That  he  is  a  citizen  of  the  United 
States,  or  has  duly  declared  his  intention  of 
becoming  such;  twenty-one  years  ot  age, 
stating  his  age ;  and  a  re^dent  of  the  state, 
stating  his  address;  and  that  he  has  not 
been  examined  for  admission  to  practice, 
and  been  refused  admission  and  license, 
within  six  months  immediately  preceding, 
and  has  during  said  timie  diligently  prosecut- 
ed the  study  of  law,  and  that  at  the  begin- 
ning of  bis  study  of  the  law  he  had  the 
scdiolastlc  qualifications  herein  required. 

(b)  That  he  has  studied  law  in  the  maimer 
and  according  to  the  CMidltloDS  hereinafter 
prescribed  for  a  period  of  three  years,  and 
that  he  Is  the  same  person  mentioned  in  his 
preliminary  papers ;  except  that  persons  who 
have  berai  admitted  attom^  in  the 
highest  court  oC  .anoQier  state  or  country 
having  Juriadlctloa  to  llooiae  attorney  and 
have  remained  therein  as  practicing  attor- 
neys for  at  least  two  years,  may  be  admitted 
to  rack  examination  after  a  period  of  law 
study  of  one  year  within  this  state. 

62.  Applicants  for  examination  shall  be 
deenfled  to  have  studied  law,  within  the 
meaning  of  these  rules,  wily  when  they  have 
complied  with  the  following  terms  and  con- 
ditions, viz.: 

(a)  The  provisions  for  requisite  periods  of 
study  must  be  fulfilled,  after  the  age  of 
eighteen  years,  by  serving  in  this  state  a 
r^ular  clerkship  In  the  office  of  an  attorney 
of  the  Supreme  Court  who  is  a  Judge  of  a 
txmrt  of  reccffd  or  In  the  active  practice  of 
the  law  in  this  state,  or  by  attending  an  in- 
corporated law  school,  or  a  law  school  con- 
nected with  an  incorporated  college  or  uni- 
versity, whose  standing  shall  be  approved  by 
the  oconmittee,  organized  with  conrpetent  In- 
stmctors  and  professors,  in  which  instruc- 
tUm  iB  regularly  given,  or  by  pursuing  such 
coazBe  of  study,  in  part  by  attendance  at 
such  law  acho<d,  and  in  part  by  serving  such 
derk^p. 

(b)  Tbe  one  year  of  law  study  prescribed 
by  snbdiTlslMi  b,  rule  61«  for  applicants  who 
have  been  admUted  to  tbe  bar  of  another 
state  or  country,  shall  be  pursued  after  said 
practice  for  the  pniod  at  two  yeans  tn  said 
state  or  country  has  been  completed. 

((^  Applicants  who  are  not  members  of  the 
bar,  as  above  prescribed,  shall  satisfy  said 
ccmunlttee  that  they  gradnalsd  from  a  high 
school  or  iweparatory  sdiool  whose  standing 
shall  be  approved  1^  the  committee,  or  were 
admitted  as  regular  students  to  some  college 
or  university,  approved  as  aforesaid,  or,  be- 
fore entering  upon  said  derkship  or  attend- 
ance at  a  law  school,  they  passed  an  exam- 
ination before  the  State  Superintendent  of 
Public  Instruction  in  the  following  subjects: 
Rngif^i^  literature,  civil  govemmait,  algebra 


to  quadratic  equations,  plane  geometry,  gen- 
eral history,  history  of  England,  history  of 
the  United  States;  and  the  written  answers 
to  the  questions  in  the  above  named  subjects 
shall  be  examined  as  to  spelling,  grammar, 
composition,  and  rhetoric.  The  said  exam- 
ination shall  be  omducted  in  cMmectlon  with 
the  r^iar  coun^  examinations  of  teadiers. 

Attendance  at  a  law  school  dntlng  a 
sciiool  year  of  not  less  than  els^t  mmiths  In 
the  year  shall  be  deemed  a  year's  attend- 
ance under  tills  rule;  and,  In  computing  tte 
period  ct  dericshl^  a  vacation  actually  tak- 
en, not  exceeding  three  mtmths  in  each  year, 
shall  be  allowed  as  part  of  niCh  year. 

It  shall  be  the  duty  ot  attorn^  with 
whom  a  clerkship  shall  be  commenced  to  file 
a  certificate  of  the  same  In  the  office  of  the 
derk  of  the  Supreme  Ck)urt,  which  certifl- 
cate  shall  in  each  case  state  the  date  of  the 
banning  of  the  [)eriod  of  derkshlp,  and 
such  period  shall  be  deemed  to  commence  at 
the  time  of  such  filing,  and  ahaU  be  comput- 
ed by  the  calendar  year. 

63.  The  Committee  of  Law  EXanjlners,  be- 
fore admitting  an  applicant  to  an  examina- 
tion, shall  require  proof  that  the  preliminary 
conditions  prescribed  by  these  rules  have 
been  fulfilled;  which  proof  ^b&U  be  as  fol- 
lows, viz.: 

(a)  That  he  has  been  admitted  to  the  bar 
of  another  state  or  country,  by  the  produc- 
tion of  ills  license  or  certificate  executed  by 
the  proper  authorities,  and  that  he  remained 
therein  as  a  practicing  attorney  for  at  least 
two  years,  by  the  applicant's  affidavit  stat- 
ing wbere  he  resided  during  said  time. 

<b)  That  he  has  served,  after  attaining 
the  age  of  eighteen  years,  a  regular  clerkship 
lu  the  office  of  an  attorney  of  the  Supreme 
Court  who  Is  a  judge  of  a  court  of  record  or 
in  the  active  practice  of  the  law  In  this 
state,  by  filing  with  the  committee  a  certified  ■ 
copy  of  the  certificate  of  clerkship  as  filed 
In  the  office  of  the  clerk  of  the  Supreme 
Court,  and  fiUug  an  affidavit  of  the  attorney 
with  whom  such  clerkship  was  served  show- 
ing the  actual  service  of  such  clerkship,  the 
continuance  and  end  thereof,  and  that  not 
more  than  three  months'  vacation  was  taken 
in  any  one  year. 

(c)  ^e  time  of  study  allowed  In  a  law 
school  must  be  proved  by  the  certificate  of 
the  dean  or  secretary  of  the  faculty  under 
whose  instruction  the  person  has  studied, 
under  the  seal  of  the  school.  If  such  there 
be,  in  addition  to  the  affidavit  of  the  appli- 
cant, which  must  also  state  the  age  at  which 
the  applicant  began  his  attendance  at  such 
law  school;  which  proof  must  be  satisfac- 
tory to  the  committee  of  examiners. 

<d)  The  fact  of  graduation  from  a  univer- 
sity, collie,  high  echoed,  or  pr^aratory 
school,  or  of  admission  to  a  college  or  uni- 
versity, may  be  proved  by  a  diplnna  or  cer^ 
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tiflcate  signed  by  some  officer  or  Instructor 
of  the  scbool,  college,  or  university. 

(e)  The  fact  of  having  passed  the  exam- 
ination before  the  Snperlntendent  of  Public 
Instruction  may  be  proved  by  the  certificate 
of  that  officer. 

(f)  That  the  applicant  Is  of  good  nforal 
character,  by  the  certificate  of  the  attorney 
with  whom  he  has  passed  his  clerkship,  or  of 
some  attorney  in  the  town  or  city  where  he 
resides;  but  such  certificate  shall  not  be  con- 
elusive,  and  the  committee  may  make  fur- 
ther examination  and  inquiry.  * 

(g)  When  it  satisfactorily  api>ears  that 
any  diploma,  affidavit,  or  certificate  required 
to  be  produced  has  been  lost  or  destroyed, 
without  the  fault  of  the  applicant,  or  has 
been  unjustly  refused  or  withheld,  or,  by 
the  death  or  absence  of  the  person  or  officer 
who  should  have  made  it,  cannot  be  obtain- 
ed, the  Comnrlttee  of  Law  Examiners  may 
accept  such  other  proof  of  the  requisite  facts 
as  they  may  deem  sufficient. 

64.  As  wxm  aa  possible  after  each  exam- 
ination, the  committee  shall  furnish  to  the 
clerk  of  the  Supreme  Court  the  names  and 
addresses  of  all  persons  taking  the  examina- 
tion. The  derk  shall  imnredlately  post  said 
names  and  addresses  Ih  a  conspicuous  place 
In  his  office,  and  keep  them  so  posted  for  a 
period  of  thirty  days.  TThe  clerk  shall  also 
furnish  said  names  and  addresses  to  such 
newspapers  as  desire  to  publish  them.  Any 
[lerson  may  during  said  period  send  to  the 
committee  any  Information  indicating  that 
the  applicant  Is  not  of  good  moral  charac- 
ter, and  if  they  are  satisfied  that  the  claim 
is  true,  they  shall  refuse  to  certify  the 
name  of  the  applicant  to  the  Supreme  Court. 
Such  information  shall  be  deemed  to  be  con- 
fidential. Otherwise,  and  If  he  shall  pass 
the  examination  herein  provided  for,  his 
name  shall  be  so  certified,  and  thereupon  li- 
cense wlU  be  Issued. 

65.  Tlie  Committee  of  Law  Examiners 
shall  ludd  two  examlnaUons  In  each  year. 
Such  examinations  sball  be  held  in  the 
months  Of  June  and  December  at  ttie  Su- 
preme Court  in  the  Capitol  Bnildine  at  Den- 
ver, Colorada  It  sliall  also  be  the  duty  of 
the  committee  to  pass  upon  the  qualifica- 
tions of  aiM>licants  presenting  thmselves  un- 
der the  proTlidons  of  Rule  59,  either  at  spe- 
cial meetings  called  by  the  chairman  of  the 
committee,  when  such  applications  may  be 
presented,  or  by  individual  recommendation 
evidenced  by  a  certificate  signed  by  the  mentf- 
bers  ot  the  committee  or  the  majority 
thereof! 

V,  CONTESTED  ELECTIONS. 

66.  Any  qualified  elector  wishing  to  coa- 
test  the  election  of  any  person  to  the  office 
at  presidential  elector,  supreme^  district,  or 
county  Judge,  shall,  within  thirty  days  after 


the  canvass  of  tbe  State  Board  of  Can- 
vassers, In  case  of  a  presidential  elector,  su- 
prense,  or  district  judge,  file  In  the  office  of 
the  Secretary  of  State  a  written  statement 
of  his  intention  to  contest;  and  where  the 
contest  Is  for  the  office  of  county  Judge,  such 
statement  shall  be  filed  In  the  office  of  the 
county  clerk  of  the  county  in  which  the  per- 
son whose  election  to  tbe  office  of  county 
Judge  is  contested,  resides,  within  thirty 
days  after  the  canvass  by  the  county  board 
of-  canvassos,  which  statement  shall  set 
forth: 

First— The  name  of  the  contestor. 

Second — The  name  of  the  contestee. 

Third — The  office. 

Fourth— The  time  of  the  Section. 

Fifth— Tlie  particular  cause  of  contest 

The  statemrait  shall  be  verified  by  the  affi- 
davit of  the  contesting  party  that  the  caus- 
es set  forth  are  true,  as  he  verily  believes. 

67.  It  shall  he  the  duty  of  the  Secretary  of 
State  and  the  county  clerk  to  safely  keep 
and  preserve  all  aach  statement^  in  their 
respective  (Aces. 

68.  If  the  contest  Is  to  he  further  prose- 
cuted, the  oontestor,  or  sonft  one  In  his  he- 
half,  or  in  behalf  of  the  person  for  whose 
benefit  the  contest  fs  made,  shall,  within 
thirty  days  after  the  filing  of  encb  state- 
ment of  contest,  file  In  the  office  of  the  clerk 
of  the  Supreme  Court,  if  the  contest  relates 
to  a  presidential  elector  or  supreme  Judge, 
or  In  the  office  of  the  clerk  of  the  District 
Court  in  the  proper  county  of  the  judicial- 
district.  If  the  contest  rdates  to  a  district 
or  county  judge,  a  petition  setting  forth  the- 
filing  of  the  statement  of  contest  and  the 
particular  grounds  therefor;  which  petition 
shall  be  verified  by  the  oath  of  some  credible 
person.  Upon  the  ffiing  of  such  petition, '  If 
the  contest  relates  to  a  presidential  elector 
or  supreme  Judge,  the  clerk  of  the  Supreme 
Court  shall  issue  a  summons,  or  If  the  con- 
test relates  to  the  office  of  district  or  coun- 
ty judge,  then  the  clerk  of  the  proper  Dis- 
trict Court  shall  Issue  a  summons,  directed 
to  the  sheriff  of  the  county  where  the  re- 
spondent resides,  under  the  seal  of  the 
court;  which  summons,  if  issued  out  of  the 
Supreme  Court,  shall  bear  teste  In  the  name- 
of  tbe  Chief  Justice,  and  If  Issued  out  of  the 
District  Court,  then  In  the  name  of  the  dis- 
trict judge,  or  of  the  presiding  judge  of  said 
court,  and  be  returnable  in  not  less  than  ten 
nor  more  than  thirty  days;  the  same  may  be 
served  by  the  sheriff  of  the  county  In  the 
same  manner  that  like  writs  are  served  froof 
the  IMstrict  Court,  and  shall  command  the 
respondent  to  be  and  appear  before  the  court 
from  which  the  writ  Issues  by  a  day  to  be 
named  therein,  and  answer  the  peUtlon  of 
the  petitl(Hier  In  that  behalf  ;  such  summons 
may  be  issued  to  any  county  In  this  state - 
where  the  reqxHident  may  be  found.   Alias - 
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and  plorfes  writs  may  Issae  in  case  service 
la  not  bad  under  the  original. 

69.  Upon  tbe  return  day  of  tbe  writ,  If  It 
shall  appear  that  due  service  has  been  bad, 
and  the  re^ndent  falls  to  plead,  default 
may  be  entered,  and  In  that  case,  If  the  pro- 
ceeding is  pending  in  th'e  Supreme  Court, 
the  court,  or  any  four  or  more  Judges  there- 
of io  vacation,  or  if  the  proceeding  is  pending 
In  the  District  Court,  then  the  District 
Court,  or  any  Judge  thereof  in  vacation, 
may  grant  the  relief  demanded,  either  with 
or  without  proof,  as  In  the  Judgment  of 
said  court  or  the  Judges,  or  Judge,  thereof 
it  may  seem  proper.  The  respondent's  an- 
swer shall  be  under  oath,  and  shall  contain 
a  general  or  specific  denial  of  each  mate- 
rial allegation  in  the  petition  Intended  to 
be  controverted,  and  may  contain  a  state- 
ment of  new  matter,  showing  in  ordinary 
and  concise  language  tbe  right  or  title  tjf  the 
re^ndent  to  the  office  In  Questiott.  Tbe 
sufficiency  of  the  peUtlon  or  answer  nmy  be 
questioned  by  demurrer  or  motion.  If  a 
pleading  be  found  defective,  It  may  be 
amended  on  sach  terms  as  the  court,  or  the 
Judges  or  Judge  thereof,  may  deem  proper. 

Every  material  allegation  of  the  petition 
not  controverted  by  the  answer  will  be  taken 
as  true:  the  statement  of  any  new  matter  In 
the  answer  will,  at  the  hearing,  be  deemed 
controverted  by  the  petitioner.  The  peti- 
tion, answer,  and  demurrer  or  motlim  shall 
oonstltnte  tbe  pleadings  In  tiie'  cas& 


70.  When  the  case  la  at  issue,  the  court, 
or,  as  the  case  may  be,  the  Judges,  or  Judge, 
thereof  la  vacation,  ^all  hear  and  deter- 
mine the  same  in  a  summary  manner,  with- 
out the  intervention  of  a  Jury.  Unless  oth- 
erwise ordered,  no  witness  will  be  examined 
in  open  court,  or  before,  or  in  the  presence 
of,  the  Judges,  or  Judge,  thereof  In  vacation. 

Either  party,  after  the  issues  are  formed, 
may  have  the  deposition  of  any  witness  tak- 
en before  any  officer  authorized  by  law  to 
administer  oaths,  which  deposition  shall  be 
taken  and  returned  in  the  manner  prescrib- 
ed by  the  civil  code  for  the  taking  and  re- 
turning of  depo(^tlon8  in  ordinary  dvll  ac- 
tions. 

71.  The  finding  and  Judgnfent  of  the  court, 
or  the  Judges,  or  Judge,  thereof  in  vacation, 
as  the  case  may  be,  shall  be  entered  at 
length  up<m  the  record  of  the  court  Hie 
court,  or,  as  the  case  may  be,  the  Judges, 
or  Judge,  thereof  in  vacation,  shall  award 
costs  to  the  successful  party,  and  execution 
shall  issue  therefor,  the  same  as  in  other 
cases.  Witnesses  and  officers  shall  receive 
like  compensation  as  prescribed  by  law  for 
like  duties  and  services  In  cases  In  the  Dis- 
trict Court. 

72.  These  rules  shall  take  effect  January 
22,  A.  D.  1917,  but  any  case  in  which  final 
Judgment  is  rendered  at  nisi  prins  before 
March  1,  A.  D.  1917,  may  be  brought  to  this 
court  under  the  previous  rules  or  under 
these  rules,  at  the  option  <^  the  party  seek- 
ing relief. 
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on  CaL  63S) 
111  re  STOUQH>S  BSTATBi   <L.  A.  4925.) 
(Supreme  Court  of  Oalifomia.  Mot.  10.  1916.) 

1.  EXECrrOES  and  ADVirflBTBATOBS  ^=^20(10) 
—Stat  or  Pbookedings— Dwdebtakiwo. 

An  appeal  from  an  order  appomting  an  ex- 
ecutor or  adminiltrat^w,  not  beiog  one  falling 
within  Code  Ot.  Fvoe.  91  942,  945,  requiring 
In  specified  cases  an  undertaking  to  stay  execu-- 
tion,  Irill  Bta^  the  apptdntment  without  any 
such  undertaking. 

[Ed.  Note.— For  other  cases,  see  Eixecutora 
and  AdminiBtratora,  Cent  Dig.  SS  10^104;  Dec 
Dig.  ^=>20{10).] 

2.  ExECUTOSs  ANO  Aduinistbatobs  «=>20(10) 
'  —Stat  or  Pboceedingb— Mode  or  Appeal. 

Code  CiY,  Proc.  »  941a,  941b,  and  941c, 
authorize  the  taking  of  an  appeal  in  a  new  and 
altonatiTe  method,  by  filing  with  the  clerk  of 
the  court  a  notice  of  appeal.  Section  941c  de- 
clares that  appeals  perfected  in  such  manner 
shell  have  the  same  force  as  appeals  taken  pur- 
suant to  soctions  939,  940,  and  941.  Under  the 
latter  section  an  appeal  was  ineffective  unless 
within  five  days  after  service  of  notice  ata  un- 
dertaking in  the  sum  of  $300  was  filed,  or  a 
deposit  of  that  amount  made  with  the  clerk,  or 
such  undertaking  waa  waived.  Section  949  pro- 
vides that  in  cases  not  covered  by  sections  942 
and  945,  the  perfecting  of  an  appeal  by  giving 
of  the  undertaking  or  making  the  deposit  men- 
tioned in  section  941  stays  proceedings  in  the 
eourt  below.  Held,  that  as  an  order  appointing 
an  executor  or  administrator  is  one  of  such 
character  that  proceedinge  will  be  stayed  by  the 
perfecting  of  an  appeal  without  the  giving  of  an 
undertaking  required  by  sections  942  and  945, 
and  as  the  new  and  alternative  method  of  ap> 
peal  is  intended  to  provide  a  complete  method 
different  from  the  old,  an  appeal  in  accordance 
with  sections  941a,  941b,  and  941c  will  stay 
proceedings  on  an  order  apiiointing  an  executor 
ot  administrator,  though  no  undertaking  of  any 
•ort  was  filed. 

(Bd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  102-104;  Dee. 
Dig.  «=>20(10).] 

Department  L  Appeal  from  Superior 
Court,  San  Diego  County ;  W.  R.  Guy,  Judge. 
'  In  the  matter  of  the  estate  of  Florance 
A  Stoneh,  deceased.  Over  objections  by 
Oliver  J.  Stough  and  ottaers,  J.  E.  Ftshbum 
was  appointed  executor,  and  the  objectors 
appeal.  On  motlMi  to  stay  proceedings.  Mo- 
tion for  stay  granted  during  pendency  of  ap- 
peal 

Wheaton  A.  Gray,  of  Los  Angeles,  and 
John  H.  McCorkle  and  Arthur  J.  Casebeer. 
both  of  San  Diego,  for  appellant  Stougji. 


Ward,  Ward  &  Ward,  of  San  Dl^o,  for  ap- 
pellant Southern  Trust  &  Savings  Bank. 
Ralph  B.  Jenney,  for  appellant  Bank  of  Com- 
merce ft  Trust  Go.  Fredericks  &  Hanna.  of 
Los  AngelM,  for  respondent 

SLOS8,  J.  Elorance  A.  Stough  died  testate 
In  the  county  of  San  Diego.  J.  B.  Flshburn, 
one  of  the  persons  named  In  the  will  as  ex- 
ecutor, filed  a  petition  for  the  admission  of 
the  will  to  probate,  and  for  the  Issuance  to 
himself  of  letters  testamentary.  Objections 
to  the  appointment  of  Flsbbum  were  filed  by 
Oliver  J.  Stough,  who  asked  that  letters  of 
administration  with  the  will  annexed  be  Is- 
sued to  either  Southern  Trust  &  Savings 
Bank,  or  Bank  of  Commerce  &  Trust  Com- 
pany, and  each  of  said  corporations  filed  a 
petition,  asking  that  such  letters  be  Issued 
to  It.  The  court  below  made  its  order,  ap- 
pointing Flshburn  executor  of  the  will,  over- 
ruling tbe  objections  of  Stough,  and  denying 
the  [>etitlons  of  the  respective  banks  for  ap- 
pointment as  administrator.  This  order  waa 
made  on  the  2d  day  of  August,  1916,  and 
Oliver  J.  Stough  and  the  two  banks  filed  a 
notice  of  appeal  therefrom  on  August  4, 1916. 
Notwithstanding  the  taking  of  ttie  appeal, 
the  respondent  J.  E.  Flshburn  has  promeded 
with  tbe  adimtnistration  of  the  wtate  under 
said  order  of  appointment  On  September 
5,  1916,  bis  Ixmd  as  executor  was  approred 
by  tbe  court,  on  September  10, 1916,  he  to(A 
and  filed  his  oath  as  executor,  and  on  Sep- 
tember 21,  1916,  letters  te^moitary  were 
Issued  to  him.  On  September  28,  1916,  he 
commenced  an  actl<m.  as  executor,  against 
Oliver  3.  Stou^  and  others,,  seeking  to  quiet 
the  tlUe  of  the  estate  to  certain  real  property. 

The  matter  now  b^ore  us  is  an  application 
for  a  stay  of  proceedings,  restraining  the 
court  below  from  taking  any  further  steps  In 
the  matter  of  the  appointment  of  an  execu- 
tor, and  festrainlng  Flshburn  from  acting 
aa  such  executor  until  the  determination  of 
the  appeaL 

[1,2]  The  appeal  in  question  was  taken 
under  the  new  and  alternative  method  pro- 
vided by  sections  941a,  941b,  and  941c  of 
the  Code  of  Civil  Procedure,  enacted  in  1907. 
These  sections  authorize  the  taking  of  an  ap- 
peal by  the  filing,  with  the  clerk  of  the  conrtp- 
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of  a  notice  stating  tliat  "the  person  giving 
the  same  does  thereby  appeal  to  the  Supreme 
Court  or  District  Court  of  Appeal,  as  the 
case  may  be,  from  the  Judgment,  order  or 
decree,"  or  from  a  specific  part  thereof.  To 
an  appeal  taken  under  this  method  neither 
a  service  of  the  notice  nor  an  undertaking 
Is  necessary.  Under  the  law  existing  thereto- 
fore an  appeal  was  "Ineffectual  for  any  pur- 
pose" unless  within  five  days  after  service  of 
notice  of  appeal  an  undertaking  In  the  sum 
of  $300  were  filed,  or  a  deposit  of  that  amount 
made  with  the  clerk,  or  such  undeHaking 
were  waived.    Code  Civ.  Proc.  §g  040,  941. 

Sections  942  and  &45  prescribe  the  various 
cases  In  which  an  undertaking  must  be  giv- 
en to  stay  execution  of  judfement  Section 
949  provides  that  in  cases  not  covered  by  the 
sections  just  referred  to,  "the  perfecting  of 
an  appeal  by  giving  the  undertaking  or  mak- 
ing the  deposit  mentioned  in  section  041  stays 
proceedings  in  the  court  below  upon  the 
Judgment  or  order  appealed  from." 

An  order  appointing  an  executor  or  admin- 
istrator Is  one  of  such  character  that  its 
effect  would  have  been  stayed  by  the  tak- 
ing of  an  appeal  and  the  filing  of  a  $300  bond 
under  sections  &40  and  941  of  the  Code  of 
Civil  Procedure.  In  re  Woods,  94  Cal.  567, 
20  Pac.  1108.  No  stay  bond  would  hare  been 
required.  After  the  jwrfectlng  of  the  appeal 
and  the  filing  of  the  $300  undertaking,  the 
executor  or  administrator  would  have  had  no 
authority,  during  the  pendency  of  the  appeal, 
to  take  any  steps  by  virtue  of  his  appoint- 
ment   In  re  Woods,  supra. 

The  filing  of  a  notice  of  appeal  under  the 
alternative  method,  In  cnses  where  a  stay 
bond  Is  not  required  by  sections  942  to  045, 
Ib  operative  to  the  same  extent  as  the  filing 
and  service  of  notice,  followed  by  the  giving 
of  the  $300  undertaking,  under  the  old  meth- 
od. Section  941c  provides  that  appeals  per- 
fected pursuant  to  the  provisions  of  the  fore- 
going section  (041b)  "shall  have  the  same 
force  and  effect  as  appeals  taken  pursuant 
to  the  proTlsiona  of  sections  939,  040,  and  041 
of  this  Code."  It  Is  argued  by  the  respond- 
ents that  the  "taking"  of  an  appeal,  under 
the  old  method,  was  accomplished  by  the  fil- 
ing and  service  of  a  notice  of  appeal  (section 
040),  and  that  the  **perfecting"  of  the  appeal, 
by  the  subsequent  giving  of  an  undertaking. 
Is  the  act  that  works  a  stay  of  proceedings. 
Section  041c  gives  to  appeals  under  the  new 
method  the  force  and  effect  of  appeals  taken 
under  the  old.  TIils,  language.  It  la  claimed, 
does  not  carry  into  the  new  appeals  the  effect 
of  the  undertaking  which  was  given  to  "per- 
fect" an  appeal  already  "taken."  But  this, 
we  think,  Is  an  unduly  narrow  Interpretation 
of  the  later  enactments,  and  one  out  of 
harmony  with  their  true  purpose.  Section 
041c  Imports  Into  appeals  taken  under  the 
preceding  section  (94lb)  the  force  and  effect 
of  appeals  taken  "pursuant  to  sections  030, 


040,  and  941  of  tbto  Code."  Under  section 
940,  the  appeal  is  not  ^ectual  without  the 
undertaking.  Section  041  deals  with  the  un- 
dertaking (or  deposit  In  lieu  of  it)  and  with 
that  subject  alone.  When,  therefore,  section 
041c  speaks  of  appeals  taken  pursuant  to  the 
provisions  of  sections  039.  040,  and  041,  It  re- 
fers to  appeals  supported  by  the  necessary 
undertaking.  It  Is  the  "force  and  effect"  of 
sndi  appeals  that  Is  Imported  Into  appeals 
takCT  by  the  new  method.  The  purpose  of 
the  provisions  creating  the  alternative  meth- 
od was  to  simplify  the  procedure  on  appeal, 
and  to  do  away  with  the  difllculties  and  un- 
certainties that  had  frequently  arisen  over 
questions  of  the  proper  service  of  notice  of 
appeal  and  the  sufficiency  of  the  undertaking 
required  by  sections  040  and  941.  Experi- 
ence bad  shown  that  the  $300  undertaking 
exacted  of  an  appellant  was  of  little  or  no 
real  benefit  to  the  respondent.  The  new 
method  was  designed  to  enable  appellants  to 
dispense  with  this  undertaking  altogether. 
It  was  never  contemplated  that  an  appeal 
perfected  under  the  new  method  should  be 
less  effectual  or  operative  for  any  purpose 
than  the  appeal  for  which  It  was  an  altema-. 
tlve. 

The  question  Just  discussed  has,  on  several 
occasions,  come  before  the  court  in  bank,  and 
the  ruling  has  uniformly  been  the  one  here 
made.  In  each  instance,  however,  the  deci- 
sion was  made  Informally,  from  the  bench, 
and  vre  take  this  opportunity  of  expreaalDg 
the  views  of  the  court  in  writing. 

It  follows  that  all  of  the  proceedings  had 
Id  the  court  below  after  the  filing  of  the  no- 
tice of  appeal,  and  looking  to  the  conferring 
of  the  powers  of  an  executor  upon  Flshbum, 
and  all  steps  taken  by  said  Fishburn  as  exec- 
utor were  without  authority  and  void. 

The  motion  for  a  stay  of  proceedings  is 
granted,  and  the  respondent  Flshbum  is  re- 
strained from  doing  any  act  as  executor  of 
the  will  of  said  decedent  during  the  pendency 
of  the  appeaL 

We  concur:   SHAW.  J. ;  LAWLOB,  J. 


an  Cal.  «s) 

LONDON  &  LANCASHIRE  GUARANTEE  A 
ACCIDENT  CO.  OF  CANADA  v.  INDUS- 
TRIAL accid¥:nt  commission  of 

CALIFORNIA  et  al.    (S.  F.  7676.) 

(Supreme  Conri  of  California.  Nov.  10,  1016.) 

1.  Mastbb  and  Sbbvaitt  €=»375(1)  —  Wobk:- 
mek's  Compensation  Acts— Relation  of 

Parties. 

Where  the  manager  of  a  ranch  applied  to 
the  foreman  of  a  railroad  section  gang  for  as- 
sistauce  in  putting  out  a  fire,  an  injury  to  one 
of  the  men  before  he  returned  to  bis  work  for 
the  railroad  was  not  received  while  in  the  em- 
ploy of  the  railway,  within  the  Workmen's  C;om> 
pensation  Act  (St  1913,  p.  279). 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  «=>376(1).] 
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2.  Master  and  Sebvaht  «s986^Wobeubh*b 

Compensation  Acts  — "Usual  Couesb  of 

BcsiNEsa." 
A  railway  section  hand,  procared  in  an 
ein«rgenc7  hy  the  manager  of  a  ranch  to  assist 
Id  putting  out  a  fire,  was  not  engaged  in  the 
"usual  course  of  business"  of  the  ranch  within 
Workmen's  Compensation  Act,  S  14,  excluding 
from  its  iwnefits  any  person  whose  employment 
is  both  caaual  aiu]  not  in  the  usual  course  of 
the  buainesB  of  his  employer. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  ^362. 

For  other  de&Qitions,  see  Words  and  Phraaes, 
First  and  Second  Series,  Usual  Course  of  Busi- 
nessj 

S.  Master  and  Sisvant  «=>373— Workmen's 

CoifPENSATiON  Acts— "Out  of  amd  in  the 

Course  of  E^uplotuent." 
Where  one  was  employed  to  fight  fire  on  a 
ranch  is  an  emergency,  and  after  the  work  had 
ended  stopped  with  the  other  men  for  a  brief 
period,  and  was  injured  by  steppiog  into  a 
squirrel  hole,  his  injuries  did  not  arise  "out  of 
and  in  the  course  of  his  employment"  within 
Workmen's  Compensation  Act,  9  12a,  providing 
for  compensatioD  In  such  cases. 

[Ed,  Note.— For  other  cases,  see  Master  and 
Servant.  Dec,  Dig.  «s»373. 

For  other  definiticme,  see  Words  and  Phrases, 
First  and  Second  Series,  Course  of  Employ- 
moit.] 

In  Bank.  Application  by  the  London  & 
Lancashire  Ousrantee  &  Accident  Company 
of  Canada  for  writ  of  review  to  the  Indus- 
trial Accident  Commission  of  California  and 
others  to  review  an  award  of  the  commission. 
Award  annulled. 

R.  P.  Wlsecarver,  of  San  Francisco,  for  pe- 
titioner. Christopher  M.  Bradley,  of  San 
Francisco,  for  respondents. 

'  SLOSS,  J.  Certiorari  to  review  an  award 
of  the  accident  commission.  The  estate  of 
Luigl  Marre,  deceased,  was  the  owner  of  a 
ranch,  containing  some  8,000  acres,  in  San 
Luis  Obispo  county,  and  was  operating  it 
through  G.  O.  Marre,  the  administrator  of 
the  estate.  The  line  of  the  Pacific  Coast 
Railway  Company  runs  along  one  side  of  the 
property.  On  November  23,  1914,  a  fire 
started  on  the  Marre  ranch,  and  was  spread- 
ing through  the  brush  and  grass  growing 
thereon.  6.  O.  Marre,  the  administrator, 
gathered  a  group  of  men  to  tight  the  fire.  He 
applied  for  help  to  the  foreman  of  a  sectlou 
gang  working  on  the  Paciflc  Coast  Railway, 
and  the  foreman  sent  a  number  of  the  sec- 
tion hands.  Among  these  was  the  applicant 
Ella  Mazzlnl,  Mazzlnl  went  to  work  under 
Marre's  direction,  and  was  engaged  In  fight- 
ing the  fire  from  6  o'clock  p.  m.  until  mid- 
night, by  which  time  the  fire  was  under  con- 
trol The  work  bad  ended,  and  the  men  col- 
lected in  a  group  preparatory  to  walking  to 
thdr  homes,  niey  stopped  for  a  brief  period, 
and  iKutook  of  drinks  famldwd  by  Marre. 
Tbey  wer^  at  the  time,  still  upon  the  Marre 
ranch.  During  this  stop,  Mazzlnl  walked 
backward  a  abort  distance,  and  in  so  doing 
fell,  breaking  hia  leg.  The  commission  found 


that  bis  fall  was  due  to  his  stepping  Into  u 
squirrel  hole. 

Mazzlnl  was  paid  at  the  rate  of  ¥1  an  boui' 
for  the  six  hours  during  which  he  had  work- 
ed. This  payment  was  made  by  the  estab 
of  Marre. 

[1]  Mazzlnl  Sled  hia  application  for  com 
pensation,  bringing  in  both  the  raUway  com- 
pany and  the  Marre  estate  as  parties  defend- 
ant. The  commission  concluded  that  Maz- 
zinl's  Injury  was  not  received  while  he  was 
in  the  employ  of  the  railway  ,  company,  and 
dismissed  the  proceedings  as  to  that  company 
and  its  insurance  carrier.  In  this  the  com- 
mission was  clearly  right.  It  did,  however, 
find  the  facts  necessary  to  impose  a  liability 
upon  the  estate  of  Marre,  and  made  an  award 
against  the  petiUoner  liereln,  the  insurance 
carrier  for  said  estate.  It  may  be  added  that 
the  estate  of  Marre  had  elected,  in  accord- 
ance with  section  87  of  the  Workmen's  Com- 
pensation Act  (St,  1913,  p.  279).  to  come  under 
the  compensation  provisions  of  the  act,  which, 
by  reason  of  the  agricultural  character  of 
the  Indftstry,  would  not  otherwise  have  affect- 
ed it.  The  petitioner  attacks  the  award  on 
two  grounds.  Both,  we  think,  are  well  taken. 

[2]  1.  The  statute  excludes  from  Its  bene- 
fits "any  person  whose  employment  Is  both 
casual  and  not  In  the  usual  course  of  the 
trade,  business,  profession  or  occupation  of 
his  employer."  Section  14.  Plainly  Maz- 
zlnl's  employment  was  casual,  and  the  com- 
mission so  found.  Was  It  In  the  "usual 
course  of  the  business"  of  the  employerV 
The  estate  of  Marre  Is  conducting  a  ranch. 
Its  "business"  la  that  of  farming.  A  fire 
on  the  ranch  would  endanger  the  property 
used  in  the  business,  and  hamper  the  prosecu- 
tion of  that  business.  The  owner  would, 
of  course,  be  Interested  In  preventing  the 
spread  of  fire  on  hia  property.  But  we  do 
not  think  that  It  can  fairly  be  said  that  the 
stopping  of  fires  is,  for  this  reason  within 
the  usual  course  of  the  business  of  a  farmer, 
A  man  conducting  any  business  Is  concerned 
about  the  preservation  and  protection  of  the 
property  employed  In  the  business.  It  would 
hardly  be  said,  however,  that  the  fighting  of 
a  fire  which  threatens  the  place  In  which  a 
commercial  or  manufacturing  enterprise  Is 
conducted  Is  within  the  usual  course  of  aald 
bnslness.  The  phrase  "course  of  business  of 
the  employer"  is  found  in  the  English  Com- 
pensation Act  In  cases  arising  under  that 
act  the  expression  is  held  to  cover  the  normal 
operations  which  form  part  of  the  ordinary 
business  carried  on,  and  not  to  Include  ind- 
dental  and  occasional  operations  hi^Wng  f<»r 
their  purpose  the  preservation  of  the  premis- 
es or  the  airaiUances  used  in  the  business. 
Thus  in  Spien  t.  Elderslle  Steamship  Co., 
Ltd.  (2  Brit.  Workmen's  Gomp.  Cases,  205), 
it  was  held  that  scaling  the  boiler  of  a  ship 
was  not  within  the  course  of  the  trade  or 
business  of  the  shipowner.   The  same  prln- 
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clple  waa  applied  !□  Hayes  v.  S.  J.  Tbompson 
Co.,  0  B.  W.  C.  C.  130,  where  the  OTertaanling 
of  a  barge  waa  held  DOt  to  be  In  the  course 
of  the  business  of  the  barge  owner.  The 
Etogllsh  statute  deflnes  the  term  "workman" 
as  one  employed  "in  the  course  of  or  for  the 
purposes  of  the  trade  or  business."  Another 
section  of  the  same  act  uses  the  words  "for 
the  purposes  of  the  employer's  trade  or  busi- 
ness." Certain  English  Cases,  relied  on  by 
the  respondents,  are  based  upon  this  form 
of  expression,  which  Is  not  found  In  our  act 
But  even  under  the  broader  language  Just 
quoted,  one  of  the  learned  Judges  who  decid- 
ed the  case  of  HIU  t.  Begg.  1  B.  W.  O.  O. 
320,  said: 

"I  am  not  prepared,  to  extend  the  burden  oi 
the  act  to  houseboldera  who  simply  call  in  a 
man,  Iiot  part  of  their  regular  establifhments, 
to  do  a  particular  job  as  and  when  necessity 
ariaoL" 

Similarly.  In  Bennle  t.  Reed,  1  B.  W.  G.  0. 
824,  where  the  workman  claiming  compensa< 
tlon  has  been  called  In  about  once  a  month  to 
clean  the  windows  of  a  doctOT*s  home,  In 
which  be  bad  bis  ofBoe,  It  was  beld  that  he 
was  not  employed,  for  the  purposes  of  the 
employer's  trade  or  business. 

Beyond  all  this,  the  employment  must,  un- 
der oar  statute,  not  only  be  In  the  course  of 
the  business  of  the  employer,  but  In  the  usual 
course  of  such  business.  To  say  that  the 
fighting  of  an  accidental  fire,  wnlch  may  oc- 
cur only  at  Interrals  of  years,  Is  wltbin  the 
deflnltton  of  the  statute  Is  to  take  all  mean- 
ing aod  effect  from  the  word  "usuaL**  The 
occasion  calling  for  the  employment  of  the 
applicant  was  accidental  and  unforeseen.  It 
was  not  necessarily  incidental  to  the  conduct 
of  the  business.  The  employment  waa  tbe 
product  of  an  emergency,  and  its  every  char- 
acteristic marked  It  as  the  direct  opi>ostte  of 
an  employment  in  tbe  usaal  course  of  the 
employer's  business.  See  Maryland  Ca&  Co. 
T.  l  Ulsbury,  158  Fac;  1031. 

[3]  2.  We  also  agree  with  petitioner's  con- 
tention that  Maszlnl's  Injuries  did  not  arise 
out  of  and  in  the  course  of  his  employment 
Section  I2a,  Workmen's  Compensation  Act 
Mazzinl  was  employed  to  fight  the  fire.  He 
worked  at  this  employment  for  six  hours  at 
the  rate  of  $1  per  hour,  and  was  paid  for  this 
time.  He  was  injured  after  his  work  had 
ended,  when  he  had  left  the  precise  place  of 
bis  labors  and  was  ready  to  go  to  his  home. 
As  a  general  rule,  it  may  be  stated  that: 

"Here  are  exclnded  from  the  benefits  of  the 
act  all  those  accidental  injuries  which  occur 
while  tbe  employs  i«  going  to  or  returning  from 
his  work."  Ocean  Accident  &  Ouarantee  Co. 
T.  Industrial  Accident  Com.  (S.  F.  No.  7575), 
160  Pac  1041.  decided  September  6,  1916. 

There  is  nothing  to  take  the  present  case 
out  of  the  principle  Just  stated.  The  respond- 
ent suggests  that  there  Is  some  erldenoe  that 
the  men  fighting  tbe  fire  had  been  directed  to 
"watch  the  fire  in  case  it  get  away  again." 
But  tbe  commission  did  not  accept  this  testi- 


mony;  its  finding  being  "tt^t  the  said  ACtA- 
dent  happened  a  few  minutes  after  the  actual 
work  of  fighting  said  fire  had  been  conclud- 
ed." Tbe  fact  that  Mazzinl  was  stlU  upon 
tbe  premises  of  the  Marre  estate  does  not, 
In  and  of  itself,  Justify  a  different  concln* 
Blon.  Hills  V.  Blair,  182  Mich.  20,  148  N.  W. 
243 ;  Gllmour  v.  Domutn,  Long  ft  Ca,  Ltd., 
4  B.  W.  C.  0.  279. 
The  award  la  annulled. 

We  concur:  ANGELLOTTI,  a  J. :  8UAW, 
J.;  MELVIN,  J.;  HENSHAW,  J. 


(ITS  Cal.  taS) 
BUBIAN      LOS  ANGELES  OAF:^  CX>. 
(L.  A.  3714.) 

(Supreme  Court  of  California.   Not.  9,  191<k> 

1.  Mabteb  and  Servant  ®=>260(1)  —  Acnon 

rOB  InJURT— CoNSTBTJCnOK  or  COMPLArifT— 
InJUBY  in   "CoUHSE  or  BltPLOrMBNT"  — 

"Like  or  Dtrrr." 
In  a  waiter's  action  for  injury  from  carry- 
ing a  heavy  box  of  silverware,  based  on  tiia  em- 
ployer's negligence,  the  complaint,  alleging  that 
such  work  was  outside  the  scope  of  tiis  employ- 
ment, in  view  of  Code  Civ.  Proc.  {  452,  requiring 
pleadings  to  l>e  liberally  construed,  would  b« 
construed  as  alleging  that  he  was  given  a  task 
not  within  the  legitimate  range  of  bis  duties 
but  imposed  upon  him  under  circumstances  mov- 
ing him  to  undertake  it  so  as  to  bring  the  cast 
within  Roseberry  Act  (St  1911,  p.  796^  |  1  (1). 
excluding  defense  of  assumption  of  risk  as  to 
injuries  to  a  servant  while  engaged  in  tbe  "Una 
of  his  duty"  or  the  "course  of  bis  employment" 

[Ed.  Note^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  844;  Dea  Dig.  ^» 
260(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Course  of  Employment; 
Line  of:  Duty,] 

2.  Mastbb  ANn  Skbtant  ^=>204(1)  —  Injubt 
IN  "Coubsx  or  EMPLOTMBmi"— "Linn  or 
Duty," 

Roseberry  Act  %  1(1),  abolishing  the  defense 
of  asaumptioD  of  nsk  as  to  a  servant  injured 
while  engaged  in  tbe  line  ol  his  duties  or  the 
course  of  his  empl(^ent  only  denies  the  ri^t 
to  Invoke  tbe  act  to  raw  who  during  tbe  hours 
of  his  employment  la  engaged  in  some  undertak- 
ing not  a  part  of  his  duty  under  his  employ- 
ment so  that  notwithstanding  the  carriage 
a  heavy  box  of  sUverware  was  outside  of  a 
waiter's  duties,  still  in  performing  it  he  waa 
engaged  in  the  "line  of  bis  duty"  and  an  iajurj 
therefrom  was  an  injury  in  the  "course  of  his 
employment" 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  644;  Dec  Dig.  <8=» 
2M(DJ 

3.  Master  and  Ssbtakt  ^:3204(1)— Injubt 

IN  CODBSE  OF  EMPLOTMBNT—StATDTE. 

Under  the  Roseberry  Act  providing  that 
where  a  recovery  is  sought  upon  the  ground  of 
want  of  ordinary  care  tbe  servant's  assumption 
of  risk  shall  be  no  defense,  assumption  of  the 
risk  presupposes  a  failure  on  the  part  of  the  em- 
ployer to  perform  some  duty  which  he  owes  to 
the  employe,  some  negligence  of  the  employer, 
and  the  employer  is  not  liable  for  ereiy  risk 
arising  from  the  employment 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  544;  Dec.  Dig.  «»204(D.] 
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4.  Habteb  Ann  Skbtaut  «=>a06— Injijbt  to 
Sebvan't-Assuhptjon  or  Risk— Lmtiiig. 
A  waiter  about  20  yeara  of  acre.  Injured 
while  eaRying  a  box  of  silverware  weishfnK  ISO 
poondB  from  a  caft  to  a  mercflntile  establidt- 
ment,  was  not  entitled  to  recover  damages  from 
bis  employer  for  an  Injury  received  in  conse- 
qnence  tbervof,  since  h«  was  the  heat  jndge  of 
his  strength  and  lifting  capadty,  and  tb«  risk 
at  overtaxiiv  It  reatedapon  Um. 

[Ed.  Note.— For  other  caaes,  aee  tCaatw  and 
Servant  Cent.  Dig.  i  5fiO;  Dee.  Dig.  «s>206.] 

Department  2.  Appeal  from  Superior 
Court.  Los  Angeles  County;  N.  P.  Conrey, 
Judge. 

Action  by  Max  Barlan.  an  Infant,  by  Adele 
Tascbi,  his  gnardlan,  against  the  Los  Angeles 
Caf6  Company.  Judgment  for  defendant  up- 
on general  demurrer  to  the  complaint,  and, 
from  the  jndgment  and  from  an  order  deny- 
ing a  new  trial,  plalntlfE  ai^ieals.  Judgment 
and  order  affirmed. 

Olin  Wellborn,  Jr.,  and  Alfred  H.  McAdoo, 
both  ot  Los  Angeles,  for  appellant  Davis  & 
Rush,  of  LoB  Angeles,  tar  reapondoit 

BENSHAW.  J.  Plalutlfr,  by  his  guardian 
ad  litem,  sued  defendant  to  recover  damages 
for  Injorlea  whlcli  he  sustained  while  in  de- 
f^daot's  employ.  He  charged  that  he  was 
a  waiter  In  the  Bristol  Cafe  In  Los  Angeles, 
owned  and  i^wrated  by  defendant  As  sncb 
waiter  be  was  earning  and  was  capable  of 
earning.  $200  a  month.  He  was  directed  by 
his  empioyer  to  carry  a  box  containing  silver 
dinner  knives  to  a  mercantile  estabUahment 
known  as  Hamburger's.  The  package  weigh- 
ed about  Itib  pounds.  The  taking  and  carry- 
ing of  tbls  box  from  the  Bristol  Caf6  to  Ham- 
Imrger's  "waa  outside  of  the  scope  of  the 
employmoit  of  plalntUf,  but  that  plaintiff 
did  not  refose  to  obey  sndi  order  and  direc- 
tion for  fear  of  losing  bis  said  position  as  a 
waiter  in  the  employ  of  defendant;  that 
plaintiff  was  whoUy  loexp^enced  in  tbe 
carrying  of  heavy  weights,  and,  wliile  appre- 
hensive as  to  his  ability  to  carry  safely  the 
said  box  and  its  contents,  nevertheless  obeyed 
aald  negligent  order  giv^  by  defendant  as 
above  set  forth.  Plaintiff  further  alleges 
that  defendant's  officers,  agents,  and  servants 
negligently  failed  to  warn  plaintiff  of  the 
danger  or  of  any  danger  in  carrying  or  at- 
tempting to  carry  the  said  l>ox  and  Its  con- 
tents." While  so  carrying  this  box,  by  rea- 
son of  Its  great  weight  plaintiff's  left  knee 
gave  way  under  It  and  waa  dislocated.  As  a 
result,  of  this  Injury,  plaintiff  "has  and  will 
have  for  the  balance  of  his  life  a  permanent- 
ly weoKcned  right  knee  and  right  iLnee  Joint" 
It  has  *Vholly  Incapacitated  him  from  engag- 
ing In  his  said  business  or  trade  of  waiter 
and  from  engaging  in  any  trade  or  business 
that  would  require  the  carrying  by  him  of  ob- 
Jecta  of  much  weight"  Plaintiff  was  a  minor 
"inexperienced  In  the  carrying  of  heavy 
wel^ts."  and  defendant  was  negligent  In 

*3iPer  attar  easts 


falling  to  warn  him  of  tbe  danger  attendant 
upon  carrying  this  box  and  In  falling  to  fnr> 
nlsh  blm  "adequate  or  any  help  or  assistance 
in  tbe  earrytoe  of  said  box." 

[1, 2]  To  tbls  complaint  a  general  demurrer 
xras  Interposed  and  sustained.  Upon  b^alf 
of  plaintiff  It  was  in  his  argiunent  stated 
that  tbe  actl<Hi  is  based  on  tbe  negligence  or 
\rant  <^  ordinary  care  of  the  employer,  and 
that  notwUbstandlng  that  the  employ^,  under 
tbe  directions  of  tbe  onployer,  undertook  to 
carry  the  box,  there  is  not  open  to  tbe  em- 
ployer the  defense  of  the  assumption  of  risk, 
by  idrtne  of  section  1  of  tbe  Roseberty  Act 
wbldi  was  then  In  fwce.  Stats.  1911,  p.  796. 
That  statute  declares  In  terms  that  where  a 
recovery  Is  sought  "upon  the  ground  of  want 
of  ordinary  or  reasonable  care  of  tbe  employ- 
er *  *  *  It  shall  not  be  a  defense:  (1) 
That  tbe  employe  either  expressly  or  implied- 
ly assumed  tbe  risk  of  tbe  hazard  complained 
of."  The  trial  Court  In  sustaining  tbe  de- 
murrer adopted  and  expressed  the  view  that 
plaintiff  by  his  own  complaint  put  himself 
without  the  protection  of  this  act  the  eourt'i 
reasoning  here  adopted  by  respondent  being 
that  the  act  applies  only  to  an  employe 
"while  engaged  In  the  line  of  his  duty  or  the 
course  of  his  emploj'ment  as  such,"  and  that 
the  complaint  herein  explicitly  and  repeated- 
ly declares  that  tbe  task  upon  which  appel- 
lant was  engaged  at  the  time  that  he  met 
with  injury  "was  outside  of  the  scc^  of  tbe 
employment  of  plaintiff" ;  consequently  that 
plaintiff  baring  pleaded  that  he  was  employ- 
ed as  a  waiter,  and  baring  pleaded  that  he 
met  with  injury  In  tbe  performance  of  a  task 
outside  of  that  employment  he  had  debarred 
himself  from  the  protection  of  the  act.  In 
this,  however,  the  court  adopted  too  narrow 
a  view.  Pleadings  are  no  longer  to  be  strict- 
ly construed  against  tbe  pleader,  but  are  to 
be  liberally  construed  with  a  view  to  promot- 
ing Justice.  Code  Civ.  Proc  462,  Manifestly 
what  tbe  pleader  meant  to  declare  was  that 
he  was  set  to  a  task  not  wltbin  the  Intimate 
range  of  bis  duties  as  a  waiter,  but  still  a 
task  the  performance  of  which  waa  imposed 
upon  him  by  his  employer  under  drcnmstanc* 
es  moving  him  to  tbe  imdertaklng  of  it  Nor 
yet  does  the  Boseberry  Act  by  its  language 
deny  tbe  right  to  lnv<Ae  Its  remedial  provi- 
sions under  sncb  a  state  of  facts.  When  that 
act  limits  its  protection  to  an  employe  who 
shall  sustain  Injury  "while  engaged  In  the 
line  of  his  duty  or  the  course  of  his  employ- 
ment as  such,"  it  means  no  more  than  to  de- 
ny the  right  to  invoke  the  act  to  one  who, 
during  the  hours  of  his  employment,  is  en- 
gaged in  some  undertaking  which  Is  not  a 
part  of  his  duty  under  his  employment  as 
whene  an  employe  is  occupied  In  affairs  of 
his  own,  or  as  where  he  undertakes  to  do 
something  not  within  the  course  o£  his  duty, 
and  thus  becomes  a  mere  volunteer.  Sndi 
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cases  are  nnmerona  and  of  varied  character. 
It  la  sufficient  to  cite  Georgia  Pac.  Ry.  Co.  t. 
Ppopst,  85  Ala.  203,  4  Sooth.  711;  Southern 
Ry.  Co.  V.  Guyton.  122  Ala.  231,  25  South.  34 ; 
Mellor  T.  Manufacturing  Co..  150  Mass.  362, 
23  N.  E.  100,  5  L.  R,  A.  792.  Therefore  we 
hold  that,  notwithstanding  the  task  which  ap- 
pellant was  called  upon  to  perform  was  out- 
side of  the  duties  of  his  vocation  and  employ- 
ment as  a  waiter,  nevertheless  In  perform- 
ing it  he  was  engaged  in  the  line  of  Ills  duty 
and  was  Injured  la  the  course  of  hl«  empioy- 

[3]  This,  however,  but  brings  ub  to  the 
fundamental  question  in  the  case.  The  as- 
sumption a  risk  necessarily  presupposes  a 
failure  upon  the  part  of  the  empl<ver  to  per- 
form some  duty  which  he  owes  to  his  em- 
ploye. In  other  words.  It  presupposes,  end  to 
be  ot  avail  must  be  based  on,  the  negligence 
of  the  employer.  For  It  Is  not  every  risk 
against  Injury  arising  from  which  the  em- 
ployer is  liable  to  his  employ^.  Every  human 
b^ng  lives  under  ceaseless  risk,  under  per- 
petual peril  to  life  and  limb.  Aoddents  of 
astounding  tractor  are  ever  occnrrlDg.  It 
Is  sot  against  all  of  tliese  that  an  onployer  Is 
an  Insurer  of  Us  emplt^  Many  of  them 
form  in  no  real  senae  a  risk  of  the  employ- 
ment To  render  an  employer  liable  tot  the 
resultant  injury  occasioned  by  any  one  of 
them,  he  must  have  failed  In  some  duty  to 
the  employ^.  This  Is  indicated  by  the  lan- 
guage of  the  Roseberry  Act  where  provisions 
are  applicable  to  cases  diarglng  the  employer 
with  "want  of  ordinary  or  reasonable  care." 
If  he  has  not  so  failed,  the  injury  falls  into 
one  of  two  categories,  for  neither  class  of 
which  Is  the  employer  responsible.  The  In- 
Jury  will  have  resulted  either  from  the  fault 
of  the  employe  alone,  or  will  have  been  the 
result  of  Inevitable  casualty  arising  through 
no  fault  of  either  employer  or  employ^. 

[4]  The  negligence  here  charged  consists 
of  this:  That  the  employer  asked  this  minor 
to  carry  a  box  weighing  about  150  pounds, 
without  giving  him  assistance,  or  without 
warning  him  of  the  danger  of  attempting  so 
to  do.  If  this  is  a  sufficient  diarge  of  negli- 
gence, the  demurrer  was  improperly  sustain- 
ed. If  there  be  one  thing  that  every  male  hu- 
man being  from  boyhood  up  knows  himself 
better  than  does  any  one  el^,  It  Is  his  physi- 
cal strength  and  the  limits  thereof.  Nature 
herself  sets  her  danger  signals  whenever  that 
physical  strength  is  in  danger  of  being  over^ 
taxed.  So  It  Is  the  general  rule  that: 

"A  servant  is  not  entitled  to  recover  damages 
from  his  master  for  injuries  received  in  conse- 
quence of  straiaiiig  and  overtaxing  himself  in 
lifting  heavy  objects  in  bis  master's  service, 
since  the  servant  is  the  beat  judge  of  bis  own 
lifting  capacity,  and  the  risk  of  not  overtaxing 
it  rests  upon  Uim."  4  Tbomp.  Comm.  on  Negh- 
eenco,  p.  860,  3  4;  Ferguson  v.  Phcenix  Mills, 
106  Tenn.  236,  61  S.  W.  53;  Stenvojt  v.  Minn. 
Trans.  Co.,  108  Minn.  190.  121  N.  W.  903,  2S 
L.  B.  A.  (N.  SO  362,  17  Ann.  Cas.  240;  Worlds 
V.  Georgia  By.  Co.,  89  6a.  283.  25  S.  B.  640. 


Nor  does  this  principle  suffer  modification 
where  the  Injury  is  sustained  by  a  minor; 
for,  as  has  been  said,  it  will  be  an  exception- 
al case  where  a  minor  Is  so  young,  so  unintel- 
ligent, and  80  Incompetent  as  not  to  appreci- 
ate his  own  physical  limitations  and  the  dan- 
gers of  overstraining  them.  Such  are  the 
adjudications,  as  In  Texas  &  N.  O.  Ry.  Co.  v. 
Sherman  (Tex.  Civ.  App.)  87  S.  W.  887,  where 
it  la  said: 

"It  is  not  contended  that  an  adult  could  have 
recovered  under  like  drcumstances,  but  appellee 
contends  that,  because  the  injured  party  was  a 
minor  and  ignorant  of  the  weight  of  the  iron,  the 
duty  was  Imposed  on  defendant  to  advise  him 
of  its  weight,  and  to  warn  him  of  the  danger  ot 
trying  to  lift  something  that  was  too  heavy  for 
his  strength.  It  seems  to  us  that  there  can 
be  no  difFerence  between  the  duty  of  a  company 
to  an  adult  who  did  not  know  the  weight  w 
the  iron,  and  a  minor  who  lacked  such  knowl- 
edge. For  surely  the  moat  orudent  man  woold 
presume  that  a  17  year  old  minor,  doing  a 
man's  work  and  getting  a  man's  wages,  woold 
have  sense  enough  not  to  injure  himself  by  his 
own  exertions,  and  acdng  on  ttiat  presumptirai. 
would  not  tiiittk  to  waru  him  of  such  danger." 

See,  also,  Leitner  r.  Grieb.  104  Mo.  App. 
173,  77  S.  W.  764. 

It  Is  true  that  In  these  cases,  and  the  many 
others  which  could  he  dted,  the  question  has 
been  discussed  after  proof  establishing  the 
age  of  the  minor;  whereas,  In  this  case  the 
question  is  raised  upon  demurrer  and  the 
pleading  Is  merely  of  minority.  But  aside 
from  the  declaration  of  the  respondent  that 
the  proof  was  unquestioned  that  at  the  time 
of  the  injury  the  minor  was  over  20  years  of 
age,  there  are  facts  pleaded  tn  the  cmnpUdnt 
and  equally  condiulve  upon  the  proposition 
that  he  had  readied  years  and  had  attained 
experience  fully  sufficient  to  Justly  in  tills 
particular  bis  bdng  placed  In  the  category  of 
an  adult.  Thus  by  the  pleading  he  was  a 
waiter,  earning  and  capable  of  earning  $200 
a  month.  No  Immature  diild  can  do  this.  A 
waiter's  work  is  a  man's  work  and  of  Itself 
necessarily  involves  the  lifting  and  carrying 
of  burdens  and  the  moving  of  weights.  As  to 
this  particular  weight  It  is  pleaded  that 
plaintiff  -was  "apprehensive"  of  bis  ability 
to-carry  It.  Enough,  therefore,  la  established 
by  the  complaint  to  show  that  the  things, 
which  it  Is  charged  that  the  defendant  did 
and  failed  to  do,  no  more  amounted  to  negli- 
gence in  the  case  of  this  minor  than  in  the 
case  of  an  adult  This  case,  therefore,  Is  in 
no  essential  similar  to  Foley  v.  Cal.  Horse- 
shoe Co.,  115  Cal.  184,  47  Pac  42,  56  Am. 
Rep.  87,  relied  on  by  appellant.  There  the 
minor  was  set  to  an  unusual  task  In  and 
about  machinery,  and  It  was  held  that  his 
conduct  was  not  to  be  measured  by  the  rules 
applicable  to  the  conduct  of  an  adult  under 
such  circumstances,  both  because  of  the 
minor's  tender  years,  of  his  Inexperience  In 
tbe  particular  task  to  which  he  was  set,  and 
of  the  doubtful  proposition  to  be  resolved  by 
the  Jury  as  to  whether  he  had  a  full  appre- 
ciation of  the  Increased  dangers  and  riaks 
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oC  tbe  strange  employment.  In  the  case  at 
bar  this  plaintiff,  tonchti^  tbe  task  which 
was  set  before  blm,  under  tbe  circumstances 
ct  tbe  case  and  under  all  the  authorities.  Is 
diarseable  with  tbe  knowledge  of  an  adult 
Tbe  judgment  and  ordered  appealed  from 
are  therefore  affirmed. 

We  concur:  MELYIM,  J.;  LORIGAN,  X 


im  Cal.  «81) 

CRANE  T.  STANSBURT  et  aL  (L.  A.  3789.) 
(Supreme  Court  of  Califomia.  Not.  9,  10X6.) 
L  Attosnit  and  Client  «=>1CG(3)— Action 

FOB  FEZa— SUFFICIENCT  OF  EVIDENCE. 

In  an  action  to  recover  an  attorney's  fees 
for  services  to  defendants,  whvreiu  tbe  com- 
plaiot  sought  a  recovery  of  a  certain  amount 
upon  an  account  stated,  upon  an  express  con- 
tract and  upon  a  quantum  meruit,  evidence 
to  sustain  a  verdict  for  plaintiff  for  the  amount 
Bougbt  to  be  recovered,  with  interest. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
CUent,  Cent.  Dig.  §  370;  Dec.  Dig.  «=sl66(3).] 

2.  Intebest  «=33 8(3)— Account  Stated. 

Upon  establishing  an  account  stated,  inter* 
est  would  follow  the  principal  sum. 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent.  Die.  1  84:  Dec  Dig.  «s»lS(3);  Account 
Stated.  Cent.  lOg.  K  58-60.] 

3.  Intebest  €=>4  5—  Ex  press  Contbact. 

On  establishing  a  count  upon  an  express 
contract  for  tbe  payment  of  attorney's  fees, 
where  the  amount  became  due  and  payable  when 
the  controversies  were  settled  by  compromise, 
tbe  sum  from  that  date  would  hear  interest. 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent.  Dig.  i  94 ;  Dec.  Dig.  «=»46.] 

4.  Account    Stated  <^1— Oontuaot  ¥0B 
Sbbvicbs  or  ATToamT. 

Where  the  relations  between  attorney  and 
client  under  an  express  contract  covered  several 
years,  and  the  attorney  made  disbursements  and 
received  payments  on  account,  so  that  there 
was  in  fact  an  open  accoimt  subject  to  adjust* 
meat  and  settlement,  or  where  the  attorney  was 
«Dtitle<]  to  recover  only  upon  a  quantum  meruit, 
the  matter  is  a  proper  subject  of  an  account 
roidered  and  stated. 
[Ed.  Note.— For  other  cases,  see  Account  Stat- 
ei  Cent,  Dig.  i9  1-8;  Dec.  Dig.  «=>!.] 

5.  Account  Stated  <@=> 7— Efitkct— Q u an tum 
Mebuit. 

In  such  esse,  and  even  If  the  attorney  was 
entitled  to  recover  only  under  a  count  in  quan- 
tum meruit,  the  amount  of  his  recovery  tbere- 
onder  became  fixed  when  tbe  account  became  a 
stated  account,  so  that  he  might  recover  upon 
an  account  rendered  and  stated. 

[Ed.  Note.~For  other  cases,  see  Account  Stat- 
ed. CenL  Dig.  Si  41-49;  Dec.  Dig.  «=>7.] 

6.  AccouKT  Stated  «=s>1— Bxrassa  ConTBAcr. 

Under  a  Bpedsii  contract  tor  tbe  express 
payment  of  a  sum  named,  or  under  a  specialty, 
tbe  mere  rendering  of  a  statement  of  the  amount 
due.  even  when  acquiescence  in  the  correctness 
of  the  statement  is  shown,  will  not  justify  an 
action  tipon  an  aeconnt  stated. 

[Ed.  Notf>.— For  other  cases,  see  Account  Stat- 
ed, Cent  Dig.  $S  IS;  Dec.  Dig.  «s»l.] 

T.  Aocomrr  Stated  «e»6(4)— RiHDBBino  or 
Account— Delay. 
Where  an  account  was  rendered,  tbe  re- 
cipient was  bound  to  make  his  objections  there- 
to within  a  reasonable  time,  and.  If  he  did  not 
do  BO  within  six  months  without  satisfactory 
excuse  therefor,  there  was  an  unreasonable  de- 


lay, and  Us  acquiescence  would  be  presumed, 
and  the  account  would  become  an  account 

stated. 

[Ed.  Note.— For  other  cases,  see  Account  Stat- 
ed, Cent.  Dig.  S  39;  Dec.  Dig.  «=>6(4).] 

8.  Account  Stated  $=>20(1)— Question  fob 

JuET- Fbauo  and  Mistake. 
Questions  of  fraud  and  mistake  in  com- 
bating the  force  of  ao  account  stated  sre  for 
the  jury,  and,  where  assent  is  based  upon  ac- 
quiescence arising  from  a  failure  to  object,  the 
length  of  time  which  must  pass  before  an  ac- 
count rendered  becomes  an  account  stated  is  a 
question  of  law. 

[Ed.  Note. — For  other  cases,  see  Account  Stat- 
ed, Cent.  Dig.  SS  9,  98;  Dec.  Dig.  <3=>20(1).1 

Department  2-  Appeal  from  Superior 
Court,  Los  Angeles  County;  Chas.  Monroe, 
Judge. 

Action  by  Burton  B.  Crane  against  Charles 
Stansbury  and  another.  Judgment  for  plain- 
tiff, new  trial  denied,  and  defendants  appeaL 
Judgment  and  order  affirmed. 

Tbos.  O.  Toland,  I«wl8  W.  Andrews,  and 
Andrews,  Toland  St  Andrews,  all  of  Los 
Angeles,  for  appellants.  Ward  Chapman,  E. 
B.  Drake,  and  John  B.  Blby,  all  of  Los  Ange- 
les, for  respondent. 

HENSHAW.  J.  This  action  was  brought 
to  recover  attorney's  fees  for  services  render- 
ed by  Oscar  A.  Trippet.  plaintiff's  assignor, 
to  defendants.  Die  complaint  dutrged  in 
seTeral  counts  and  sought  a  recoTery  for 
$2,160.40,  with  interest  from  the  litb  day  of 
July,  1911.  One  count  charged  upon  an  ac- 
count stated,  another  upon  an  express  con- 
tract, a  third  in  quantum  meruit  Trial  was 
had  before  a  jury,  which  rendered  Its  verdict 
In  a  sum  totaling  the  amount  sued  for  with 
Interest  From  the  judgment  and  order  re- 
fusing them  a  new  trial,  defendants  appeaL 

[1-3]  It  is  made  to  appear  that  In  1904  the 
city  of  Los  Angeles  let  a  contract  to  one  Ed- 
wards for  the  ctaistructlon  of  an  outfall 
sewer  from  the  dty  to  the  Pacific  ocean  many 
miles  distant  The  contract  price  exceeded 
lialf  a  million  dollars.  As  security  for  Its 
performance,  Edwards  was  required  to  give 
and  ^ve  a  bond  in  the  sum  of  $282,500.  He 
immediately  assigned  his  contract  to  Stans- 
bury and  Powell,  who  assumed  Its  obligations 
and  undertook  the  work.  In  1906  they  en- 
countered difficulties  and  ceased  work,  leav- 
ing a  large  part  uncompleted.  This  abandon- 
ment of  the  contract  at  once  raised  serious 
and  difficult  questions.  The  dty,  in  August, 
1906,  served  notice  of  the  rescission  of  the 
contract  and  of  its  Intention  to  complete 
the  work  Itself.  Tbe  dty  did  proceed  with 
tbe  work  and  completed  it  In  November,  1907. 
Immediately  upon  the  abandonment  and  In 
contemplation  of  the  legal  questions  which 
bad  arisen  and  the  legal  actlMis  which  might 
arise,  defendants  consulted  thdr  attorney, 
Mr.  McCutcheon.  He  in  turn  suggested  tbe 
employment  of  Mr.  Trippet  to  assist  him  In 
the  consideration  of  the  legal  quesUons,  to 
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advise  with  Mm  u  to  the  course  of  action 
to  be  pursued,  and  to  aid  In  tbe  prosecution 
or  defense  of  any  actions  which  might  be 
necessary.  Some  of  the  legal  propositions 
thus  requiring  consideration  went  to  the  le- 
gality and  Talidl^  of  the  contract  between 
the  dty  and  the  contractors,  the  Justification 
of  the  contractors  for  their  abandonment 
upon  the  ground  of  the  impracticability  of 
construction  by  reason  of  defective  or  im- 
possible specifications,  the  right  of  the  city 
to  complete  the  contract  when  the  contrac- 
tors were  insisting  that  the  dty  should  modi- 
fy Its  specldcations  and  permit  them  to  do 
it,  the  liability  of  defendajits'  sureties  upon 
their  undertaking,  and  the  defendants'  lia- 
bility over.  The  Investigation  of  these  mat- 
ters necessitated  great  research  in  the  law, 
and  this  was  very  largely  done  by  Mr.  Trip- 
pet  Actions  were  Instituted,  demurrers  In- 
terposed and  argued.  The  preparation  of  the 
litigation  for  trial  It  has  been  sufficiently 
made  to  appMir  rested  in  comparatively 
small  degree  upon  the  testimony  of  witnesses. 
Nine-tenths  of  the  work  of  this  preparation, 
as  one  of  the  attorneys  testified,  was  profes- 
sional work  on  legal  questions.  A  very  large 
part  of  this  work  Mr.  Trippet  personally  per- 
formed. Indeed,  there  Is  no  conflicting  testi- 
mony against  plaintUTs  evidence  that  tbe 
valoe  of  Mr.  Trippet's  Bervlces  was  at  least 
^,600.  This  $2,600,  less  certain  small  pay- 
ments made  tqr  defendants,  was  the  amount 
sued  for  under  these  different  counts. 

The  testimony  of  Mr.  Trippet  was  to  tbe 
effect  that  after  Mr.  McCutcbeon's  death  de- 
fendants sought  to  employ  him  to  take  charge 
of  these  matters.  He  expressed  an  unwilling- 
ness to  do  so,  but  consented  to  join  as  coun- 
sel with  some  other  reputable  attorney  or 
firm  of  attorneys.  Defendant  then  employed 
the  firm  of  O'Melvoiy,  Mllllkln  ft  Stevens. 
HlUikln  and  Stevens  of  this  firm  took  per- 
nxoal  charge  of  the  matter.  Their  testimony 
foes  to  the  continued  services  of  Mr.  Trippet 
and  tbe  value  of  those  services  throughout 
the  litigation.  Messrs.  Mllllkln  and  Stevens 
sought  a  compromise  of  the  controversy  and 
took  chaise  of  these  uegotiationa  A  com- 
promise was  effected.  Thereafter,  on  July 
11th,  Mr.  Trippet  presented  his  account  and 
bill  to  both  Stansbury  and  Powell.  Tills  ac- 
count contained  some  10  or  12  items  charged 
against  defendants,  payments  to  other  people 
on  account  of  fees,  and  other  matters,  and 
two  specific  items,  one  for  $500  retainer  fee, 
and  the  other  for  $2,000,  the  balance  Of  the 
fee  of  $2,500  agreed  by  defendants  to  be 
paid.  Upon  the  credit  side  of  this  account 
api)eared  certain  Items  of  cash  paid  by  de- 
fendants to  Mr.  Trippet,  some  of  whl<^  cov- 
ered disbursements  made  by  him,  the  rest  of 
wtilcb  was  receipted  for  as  on  account  of  liis 
fee,  leaving  a  balance,  as  has  t>een  said,  of 
$2,160.40.  This  account  was  unquestionably 
rendered  and  received  by  defendants  at  the 
time  it  bears  date.   Their  own  admissions 


establish  this  fact  Thereafter,  In  September, 

1911,  having  heard  no  word  from  them,  he 
sent  them  another  statement  "of  balance  due 
on  account  as  per  statement  rendered,"  and 
he  received  no  response  to  this.  Again  la 
December,  1911,  he  addressed  to  them  a  let- 
ter stating  that  In  July  he  Iiad  presented  to 
them  his  account  and  had  received  no  re- 
mittance; "the  balance  due  is  $2,160.40,  and 
I  wish  you  would  remit  all  or  a  part  of  It 
at  once."  On  February  8,  1912,  he  wrote 
them  another  letter  to  like  effect  therein 
stating  that  they  had  paid  no  attention  to 
any  of  his  letters  or  statements,  and  that 
he  therefore  requested  their  Immediate  atten- 
tion to  it  Following  this,  upon  February  17, 

1912,  a  reply  came  from  these  defendants 
to  this  effect: 

"You  surely  have  foi^ttcn  that  some  time 
before  a  compromise  was  talked  of  in  tbe  out 
fall  sewer  matter  you  voluntarily  withdrew  from 
the  case  and  accepted  what  you  had  already 
received  as  compensatioD  in  full  and  agreed 
with  UH  that  do  further  demand  for  attornety'i 
fees  would  be  made  on  us." 

In  this  letter  la  ontUned  the  defense  to 
this  action.  The  Jury,  with  the  evidence  be- 
fore It  of  the  character  and  volome  €t  labor 
which  Mr.  Trippet  had  performed,  of  tb» 
value  of  that  labor  fixed  by  disinterested  at- 
tom^s  in  varying  sums  from  $5,000  to 
$10,000,  having  before  it  also  the  testimony 
of  Mr.  Trlii|)et's  associates  that  tiiey  were 
never  advised  of  bis  withdrawal  and  never 
understood  that  he  had  withdrawn,  and  Hr, 
Trippet's  own  testimony  tlmt  be  liad  not 
withdrawn,  and  finally  wmfronted  with  tbe 
Improbability  that  an  attorney  would  render 
services  of  sn<A  valne,  covering  so  long  a 
[>eriod  of  time,  and  tlien  without  reason,  and 
after  tbe  work  bad  been  done,  withdraw  from 
the  employment  after  having  received  but  a 
paltry  $350,  most  naturally  decided  In  favcw 
of  plaintiff's  contention. 

The  main  defense  having  thus  been  dispos- 
ed of  by  the  jury,  appellants  fall  back  upon 
certain  minor  contentions,  most  of  which  do 
not  merit  notice,  some  of  which  call  for  pass- 
ing consideration.  Thus  the  principal  sum 
sned  for,  as  has  been  said,  was  $2,160.40. 
The  Jury's  award  was  for  $2,441.85.  This, 
by  math'ematical  calculation,  is  found  to  in- 
clude interest  upon  the  principal  sum.  It 
is  said  that  the  demand  was  not  a  liquidated 
demand,  that  one  of  the  counts  charged  In 
quantum  meruit  that  the  value  of  the  serv- 
ices was  thus  to  be  determined,  and  that  an 
allowance  of  Interest  was  therefore  improper. 
Of  course,  all  this  presupposes  a  failure  to 
establish  either  the  count  charging  upon  an 
account  stated,  or  the  count  charging  upon 
an  express  contract  In  the  former  of  these 
cases,  if  the  account  stated  were  established 
interest  would,  of  course,  follow  the  princi- 
pal sum.  In  the  second  count  npon  an  ex- 
press contract  It  Is  not  to  be  denied  that  if 
that  coimt  were  established,  tbe  $2,160.40  be- 
came due  and  payable  when  the  controver- 
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■ks  were  settled  by  a  compromlBe,  and  Uiat 
from  that  date  tbls  sum  woald  bear  IntereBt 

Tbe  evidence  was  amply  suffl^nt  to  bos* 
tain  the  Terdict  eUber  upon  the  count  of  on 
■ocoimt  stated  or  npon  the  count  of  an  expnm 
contract.  We  have  heretofore  gnfflcieiitly  In- 
dicated the  e^dence  supporting  the  latter  of 
tlv»e  counts,  Bfr.  Trlppet  htmself  teetlfylng 
to  tbe  express  contract  under  which  his  mint- 
mom  fee  was  to  be  $2,500,  and  to  be  a  larger 
nun  than  that  In  certain  contingencies. 

[4-1]  So  far  as  concerns  the  acctrant  stat> 
ed,  appellants  are  In  error  In  their  position 
tbat  the  fees  of  an  attorney,  under  the  clr- 
comstances  here  shown,  even  where  the  con- 
tract Is  found  to  t>e  an  express  contract,  may 
Dot  be  the  subject-matter  of  an  account  ren- 
dered and  stated.  True  it  is  tbat  in  the  gen- 
»aU^  of  cases,  where  the  contract  Is  a 
qieclflc  contract  for  the  express  payment  of 
a  named  sum,  where,  in  short,  it  is  a  special- 
ty, the  mere  rendering  of  a  statement  of  an 
amount  due,  even  when  acquiescence  or  con- 
tent Is  shown  to  the  correctness  of  the  state- 
ment, will  not  Justify  an  action  brought  upon 
au  account  stated  and  thus  set  aside  the 
specialty  contract.  A  typical  case  of  this 
is  Jaspar  Trust  Go.  v.  Lamkln,  162  Ala.  388* 
50  South.  337,  24  L.  K,  A.  {N.  S.)  1237,  126 
Am.  St.  Bep.  33.  Tbere,  the  defendant  being 
boDod  by  his  promissory  notes,  the  holder  of 
the  notes  calculated  tbe  principal  and  inter- 
est due,  and  the  maker  consented  to  the  cor- 
rectness of  tbe  amount,  and  the  court,  hold- 
ing tbat  the  specific  contract  was  not  super- 
•eded,  declared: 

"•The  promisor  Is  as  firmly  bound  to  pay  the 
amount  which  is  definitely  fixed  by  tbe  note  as 
ke  eoold  be  by  any  implied  promise;  also  there 
it  no  account  for  them  to  settle  together.  Each 
one  with  his  pencil  can  ascertain  at  any  moment 
Just  what  is  due,  and  the  mere  affirmation  of 
what  they  both  know  and  are  already  bound 
to  cannot  form  a  new  contract." 

But  such  is  not  the  case  here  presented. 
Trne.  by  this  action  plaintiff  seeks  to  recov- 
er only  for  the  value  of  legal  services,  and 
it  may  be  conceded  that  the  sum  to  be  paid, 
under  the  testimony  of  Mr,  Trlppet,  was  fix- 
ed by  special  contract  Nevertheless  the 
transactions  between  the  attorney  and  tils 
dlents^  as  is  shown,  covered  a  period  of 
years.  There  were  dL^arsements  made  by 
Mr.  Trlppet  on  behalf  of  his  clients ;  there 
were  rec^ts  ot  mon^  frmn  those  clients. 
It  was  a  matter  of  adjustment— the  correct- 
ness of  the  ditdnirsements  and  the  amount 
and  appUcatltm  of  tbe  moneys  received  by 
Mr.  Trl|;>pet  from  Us  clients.  There  was  In 
a  very  real  sense  an  open  account,  subject  to 
adjairtment  and  settlement:  And  finally,  If 
it  be  said  that  tbere  was  no  express  c<mtract 
for  tbe  payment  of  a  fee,  but  that  Mr.  ^p- 
pet  was  entitled  to  recover  only  under  the 
eonnt  In  anantmn  meralt,  nevertheless  the 
amount  of  his  recorery  under  this  ooont  be* 
came  fixed  when  the  account  became  s  stated 
account  and  bore  Interest  from  that  date. 


Tbe  bin  of  an  attorney  tax  sorices,  like  an; 
other  bill,  n»7  tmder  proper  drcumstances 
and  etmdithnis  be  the  snhject  of  an  account 
stated.  Lane  &  Bodly  Oo.  t.  Taylor,  80  Ark. 
468,  07  S.  W.  441,  7  B.  A.  (N.  S.)  024; 
Oase  r.  Hotcfaklss,  •42  N.  T.  SS4;  Oruby  v. 
Smith,  18  m.  App.  48. 

[7,  t]  The  court  instructed  the  Jury  that 
when  an  account  was  rendered  it  became  the 
duty  of  the  recipient  to  make  his  objections 
thereto  within  a  reasonable  time,  and  that 
if  he  did  not  do  so  the  account  became  an 
account  stated  and  tbe  foundation  of  an  In* 
dependent  cause  of  action  based  up<Hi  the  ac- 
count stated ;  also,  that  silence  and  nonob- 
jection under  the  circumstances  of  this  case 
for  six  months  would  constitute  an  unreason- 
able time.  Ezoepticm  is  taken  to  these  in- 
structions. But  the  complaints  made  against 
them  are  not  well  founded.  They  are  unim- 
peachable in  point  of  law.  Defendants  were 
not  denied  the  opportunity  to  explain  their 
silence.  Tbelr  explanation  has  been  outlin- 
ed. It  was  that  they  paid  no  attention  to 
this  aeeonnt,  that  they  thought  it  was  render- 
ed thTongh  a  bookkeeper's  error,  and  that 
tbey  relied  upon  the  parol  agreement  which 
they  had  had  with  Mr.  Trlppet,  whereunder 
he  bad  withdrawn  from  the  case,  accepting 
what  he  had  received  as  full  compensation 
for  his  services.  All  that  need  be  said  upon 
this  proposition  is  tbat  It  is  established  by 
the  verdict  of  the  Jury  that  It  was  not  be- 
lieved. All  that  Is  left,  then,  to  the  case,  is 
that  the  account  was  rendered  In  July,  that 
the  d^endants  were  repeatedly  reminded  of 
it  and  took  no  action,  upon  It,  and  not  nntU 
Mr.  Trlppet'8  demand  took  on  a  p»«mptory 
tone  did  they  pay  any  attention  to  It.  While 
all  questions  of  fraud  and  mistake  In  com- 
bating tbe  force  of  an  account  stated  are 
guestl<Kis  of  fact  for  the  Jury,  where  assent 
is  based  upcm  acquiescence  arisli^  from  a 
failure  to  object,  tlw  length  of  time  which 
must  pass  before  an  account  rendered  be- 
comes, by  virtue  of  the  recipient's  failure  to 
object,  an  account  stated,  Is  one  of  law  for 
tbe  court.  There  is  here  no  controversy 
over  tbe  date  of  the  reception  of  the  account, 
the  determlnatkm  of  which  controversy 
would  be  a  matter  for  the  Jury;  nor  yet  over 
the  date  when  defendants  first  objected  to  It, 
which  also  would  be  a  matter  for  the  Jury; 
nor  finally  over  the  defendants*  explanation  of 
its  delay,  which  likewise  is  a  matter  for  th« 
Jury.  What  the  court  told  tbe  Jury  in  ef 
feot  was  that  this  delay  of  six  months,  if  nn- 
satlsfiictorily  explained,  was  as  matter  of 
law  unreasonable,  and  tiiat  because  of  it  ac- 
quiescence would  be  presumed  and  the  ac- 
count wotdd  become  an  account  stated.  Such, 
we  r^>eat»  Is  tbe  law.  Ousick  r.  Boyne^  1 
CaL  App.  643,  82  Pac.  885;  Hmdy  T.  Mai^ 
75  CaL  607. 17  Fa&  702;  Standard  On  Oo.  r. 
Tan  Etten,  107  V.  S.  825,  1  Sup.  Ot  178,  27 
L.  Ed.  818;  ineischner  r.  KnbU,  20  Or.  328, 
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25  Pac.  1086 ;  Wiggins  t.  Burkham,  77  U.  S. 
(10  WalL)  129.  19  L.  Ed.  884. 

NumerouB  other  objections  are  made. 
They  hare  all  been  considered.  For  the  most 
part  they  revolve  around  the  legal  principles 
which  we  have  considered  and  passed  on, 
and  they  do  not  merit  specific  notice.  Cer- 
tain others  are  unfairly  presoited.  To  il- 
lustrate: Testimony  was  beings  tak^  of  at- 
torneys Mr.  MUllkln,  Mr.  ikorton,  and  Mr. 
Prultt.  The  examination  threatened  to  be- 
come unduly  prolonged.  The  following  then 
took  place:  The  court  said: 

"W«  are  taking  up  a  lot  of  time.  If  yoa  want 
me  to  testify,  I  will  testify  that  Mr.  Millikin. 
Mr.  Morton,  and  Mr.  Pruitt,  the  only  ones  I 
have  seen,  are  prominent  lawyers  here;  that 
they  have  had  a  great  deal  of  basiDess  of  differ- 
ent kinds;  and  that  they  are  leading  lawyers  <^ 
the  ba^  Shall 'I  be  sworn,  or  will  yoa  consid- 
er that  I  have  so  teetiSed?" 

Appellants  in  their  brief  complain  ot  this 
as  an  error  and  irregxilarity  which  prevented 
them  from  having  a  fair  trial.  Just  how  nor 
why  la  not  shown.  Presumptively  it  could 
only  have  been  because  the  court  made  this 
statement  not  under  oath.  Tet  appellants 
omit  to  pdnt  oot  that  in  answer  to  the  qu^ 
tlon  of  the  court  their  attorn^  dedared:  "I 
will  consldw  that  the  witness  would  so  testl- 
fy  tf  on  the  stand.'*  Again,  atmplalat  is 
made  because  the  court  instructed  the  Jury 
that  but  one  iHiyment  of  $250  had  beat  made 
to  Hr.  Trlppet,  for  which  payment  credit  was 
given  in  his  account.  Tet  by  the  very  admis* 
Blons  of  the  answer  and  the  testimony  of 
the  defttidanta  themselves  no  pretense  Is 
made  that  there  was  ever  more  than  one  pay- 
ment of  |250  made  to  Hr.  Trlppet 

These  are  exemplars  oi  numerous  like  com- 
plaints made  by  appellants.  It  would  serve 
no  profitable  purpose  to  consider  them  all. 

The  Judgment  and  order  appealed  from  are 
therefore  affirmed. 

We  concur:  MBLTIN,  J.;  LOBIGAN,  J. 

(n  CbI.  App.  675)  * 

ROSENBAUM  ESTATE  GO.  v.  ROBERT 
DOLIiAB  00.   (av.  1764.) 

(District  Oonrt  of  Appeal,  Elm  XHstrkt,  Oali- 
fomia.   Sept  29.  1916.) 

1.  Lakdlokd  and  Tknaitt  <^202(3)— I«as»- 
CoKSTBucnoN— "At  the  Saub  Rbktal.'* 
In  view  of  Civ.  Code,  S  1945,  providing  that 
if  a  lessee  of  real  property  remains  in  posses- 
sion after  expiration  of  the  hiring,  the  parties 
are  presumed  to  have  renewed  the  hiring  on  the 
same  terms,  an  agreement  at  the  expiration  of  a 
lease  that  the  lessee  should  remain  io  posses- 
sion  from  month  to  month  "at  the  same  reotal" 
does  not  imply  that  the  rent  was  thereafter  to 
b«  payable  at  the  end  of  each  month  instead  of 
in  advance,  as  required  by  the  lease,  though  sec- 
tion 1947  provides,  in  the  absence  of  contract 
that  rent  is  payable  at  the  terminatiim  of  the  re- 
qteetive  rent  periods. 

[Bd.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {  806;  Dec  Dig.  «=»202(3>.] 


2.  CONTBACTS  «=>170a)  —  COBBTBTTCTIOH  — 
PfiAOTICAL  CONSTRUCnOIT.  BT  PaBTIES. 

Where  the  meaning  of  a  contract  is  doubt- 
ful, the  acts  of  the  parties  done  under  it  afford 
one  of  the  most  reuable  means  of  arriving  at 
their  intention. 

[Ed.  Note.— For  other  cases,  see  Contraets. 
Cent.  Dig.  {  753;  Dec.  Dig.  «»170a).] 

3.  Lanolobd  and  Tenant  «s»196  —  Rbht 

LlABIUTT  op  liBSBXB. 

Where  the  rent  of  premises  was  due  monthly 
in  advance,  and  the  lessee  remained  in  possession 
after  the  end  of  the  month  for  which  it  had  paid 
rent  it  was  liable  for  rent  for  the  following 
month,  unless  warranted  in  removing  by  Civ. 
Code,  H  1941,  1942.  providing  that  the  lessor 
of  a  building  intended  for  occopation  by  human 
beings  must,  in  the  absence  of  agreement,  keep  ft 
in  a  condition  for  such  occupation,  and  if  repairs 
are  necessary,  and  are  not  made  after  reasonable 
notice,  the  lessee  may  vacate  the  premises  and 
shall  be  discharged  from  further  payment  of 
rent. 

[Ed.  Not&— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  H  737-740;  Dec.  Dig.  «=> 
196.] 

4.  Landlobd  and  Tenant  *»188(1)— Rbnt— 
iJABiLiTT  OF  Lessee. 

Where  leased  premises  in  which  the  lessee's 
bookkeeping  department  was  conducted  by  ten 
employes  were  very  damp  during  the  last  two 
years  of  the  tenancy,  but  the  lessee  gave  no  defi- 
nite notice  to  repair,  it  is  not  relieved  from  lia- 
bility for  the  current  month's  rent  on  removing 
from  the  premises  on  two  day's  notice ;  the  rent 
having  become  due  at  the  beginning  of  the 
month. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent.  Dig.  §§  782.  784,  786;  Dec  Dig. 
«»188(D.] 

Appeal  from  Superior  Court,*  City  and 
County  of  San  Francisco;  Marcel  B.  Gerf 
and  B.  P.  Shortall,  Judges. 

Action  by  the  Bosenbaum  Estate  Company 
against  the  Robert  Dollar  Company.  From 
a  Judgment  fOr  plaintiff  and  an  order  de- 
nying a  new  trial,  defendant  appeals.  Af- 
flrmed. 

Nathan  H.  Frank  and  Irving  H.  Frank, 
both  of  San  Francisco,  for  appellant  Heller, 
Powera  &  Ehrman,  of  San  Francbno,  for 

rei^Kmdent 

EERRIOAN.  J.  This  is  an  appeal  from  a 
Judgment  in  favor  of  the  plaintiff  and  from 
an  order  denying  the  defendant's  motion  for 
a  new  trial  in  an  action  to  recover  rent 

Tbe  defendant  bad  been  in  possession  of 
certain  premises  belonging  to  the  plaintiff 
for  five  years  under  a  written  lease  which, 
among  other  things,  provided  that  the  rent 
should  be  $300  a  month  to  be  paid  in  ad- 
vance on  the  lat  day  of  every  month.  Just 
prior  to  the  expiration  of  the  written  lease 
the  parties  orally  agreed  that  the  defendant 
might  remain  a  tenant  of  the  premises  "from 
month  to  month  at  the  same  rental"  provided 
for  in  the  written  lease.  The  defendant  ac- 
cordingly remained  in  possession  of  the  prem- 
ises for  six  months  under  this  new  arrange- 
ment paying  the  rent  in  advance  on  the  1st 
day  of  each  month  up  to  December  31,  1913. 
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and  aa  Jamoary  0,  1914,  upon  two  days'  no- 
Uce  to  the  i)lalnaff  that  tt  would  vacate  the 
pnmiaea,  it  removed  therefrom. 

The  first  contention  of  the  appellant  is  that 
the  Teat  during  the  pertod  that  it  occni^ed 
the  premises  from  month  to  month  was  not 
IHiyable  in  advance,  but  at  the  end  of  the 
month,  and  that  ttUs  action,  having  been  be< 
gnn  <Hi  the  19th  of  Janiiai7>  1914,  for  the 
rent  of  the  premises  for  that  month,  was 
prematurely  brought,  and  tiiat  the  findii^ 
of  the  court  that  the  rent  was  payable  in 
advance  is  without  support  in  the  evidence. 

[1-3]  We  are  unable  to  agree  with  this 
riew.  From  the  record  it  aiq^rs  that  the 
deCen^uit  was  to  remain  in  possession  of 
the  premises  from  month  to  month  and  to 
pay  the  same  monthly  rental  as  was  pro- 
vided for  in  the  written  lease.  We  think  the 
arrangement  contemplated  the  payment  of 
the  rent  in  advance.  An  Important  incident 
of  the  rent  is  the  time  of  its  payment ;  and 
the  phrase  "at  the  some  r^ital,"  as  employed 
by  the  parties  In  this  instance,  was  undoubt- 
edly, in  view  of  their  sulraequent  conduct, 
inl^ided  to  cover  both  the  amount  of  the 
rent  and  the  time  of  its  payment,  Undor  sec- 
tion 1945  of  the  GivU  Code,  if  the  tenant 
had  simply  remained  in  possession  of  the 
premises  after  the  expiration  of  the  written 
lease,  and  nothing  had  been  said  between  the 
parties,  and  the  landlord  had  accepted  rent, 
the  law  would  have  conclusively  presumed 
that  the  hiring  was  on  the  same  terms  as  the 
expired  lease;  and  we.  think  it  can  hardly 
be  said  that,  where  there  Is  an  express  agree- 
ment that  the  tenant  shall  remain  in  posses- 
sion from  month  to  month  at  the  same  rent- 
al, the  parties  contemplated  any  change  In 
the  time  of  payment  of  the  rent  from  that 
which  had  previously  prevailed.  Had  there 
been  no  previous  hiring,  the  appellant's  posi- 
tion would  be  very  strong  that  the  time  of 
payment  would  be  as  provided  for  in  section 
1947  of  the  GlvU  Code.  viz.  at  the  end  of  the 
period  of  the  hiring;  but  the  circumstances 
of  the  verbal  renting  In  this  case,  and  the 
course  thereafter  pursued,  saffidently  attest 
the  understanding  of  the  parties  that  the 
tenant  was  to  continue  to  pay  the  rent  in  ad- 
vance. Where  the  meaning  of  a  contract  Is 
doubtful,  the  acts  of  the  parties  done  under 
it  afford  one  of  the  most  reliable  means  <«r 
arriving  at  the  Intention  of  the  parties.  May- 
berry  V.  Alhambra,  etc.  Co.,  12S  Cal.  446,  54 
Pac  S30,  58  Pac.  68;  Keith  v.  Electrical 
Engineering  Co.,  186  OaL  178.  181,  68  Pac 
508.  In  our  opinion,  therefore,  having  re- 
mained in  possession  of  the  premises  after 
the  Slst  day  of  December,  1918,  the  tenant 
was  liable  for  rent  fcnr  the  numth  <ot  January, 
1914.  imless  it  was  warranted  in  removing 
therefttHu  under  the  terms  of  sections  1941 
and  1942  of  the  Civil  Code,  which  provides 
that  the  lessor  of  a  building  intended  fbr 
oceupatif^  hy  human  beings  must,  in  the  ab- 


sence of  an  agreement  to  the  contrary,  put 
and  keep  it  in  a  condition  for  such  occupa- 
tion, and  that.  If  r^mlrs  to  the  premises  are 
necessary,  and  are  not  made  after  reason- 
able notice,  the  lessee  may  vacate  the  prem* 
Ises,  and  shaU  be  discharged  from  further 
payment  of  rent,  which  brings  us  to  the  sec- 
ond contention  of  the  appellant,  viz.  that  the 
neglect  of  the  landlord  to  make  repairs  of 
the  (Aaracter  Indicated  Justified  the  appel- 
lant in  summarUy  ya eating  the  premises,  and 
relieved  tt  from  the  obl^atlon  to  pay  any 
further  tent 

[4]  The  evidence  shows  that  the  basement 
of  the  premises  (in  which  was  conducted  the 
bookkeeping  department  of  the  defendant's 
business,  giving  employment  to  ten  persons) 
was  very  damp  during  the  greater  part  of 
the  last  two  years  of  the  tmancy.  It  does 
not  appear,  however,  that  the  defendant  gave 
to  the  plaintiff  any  definite  notice  to  repair. 
Xrue^  according  to  the  evidence  Intioduced 
by  the  defendant,  the  attention  of  the  plain- 
tiff was  called  to  the  condition  of  the  base* 
meut,  and  on  one  occasion  repairs  were  made; 
but  apparratly  the  defendant,  realising  that 
the  building  stood  on  filled  land  over  which 
the  waters  of  San  Francisco  Bay  formerly 
flowed,  and  which  was  snbject  to  seepage, 
and  expecting  In  the  near  future  to  move  into 
a  new  building  concluded  to  tolerate  the 
condition  of  the  basement.  This  view  Is 
borne  out  by  an  examination  of  all  the  evi- 
dence in  the  case,  and  especially  by  the  cir- 
cumstance that  the  defendant,  at  the  termina- 
tion of  the  written  lease,  entered  into  the 
present  oral  lease  after  it  bad  known  for 
18  months  the  condition  of  the  premises 
about  which  It  now  complains.  It  is  true 
that  one  of  the  witnesses  for  the  defendant 
testified  that  three  days  t>efore  the  vacation 
of  the  premises  the  condition  of  the  base- 
ment on  account  of  accumulated  seepage  had 
become  acute,  and  could  no  longer  be  toler- 
ated ;  but  there  was  no  attempt  to  show  that 
the  condition  could  not  be  remedied,  or  that 
any  notice  was  given  to  the  plaintiff  to  re- 
pair the  defect  and  make  the  premises  habit- 
able. The  only  notice  then  given  by  the  de- 
fendant was  a  letter  written  on  January  3d 
to  the  effect  that  on  the  Qth  day  of  that 
month  the  defendant  would  vacate,  which 
letter  the  plaintiff  received  on  the  day  the 
defendant  moved  out 

Complaint  la  made  that  the  defendant 
was  not  permitted  to  Introduce  evidence  as 
to  the  effect  upon  the  health  of  the  defend- 
ant's employes  of  the  condition  of  the  base- 
ment; but  the  court  permitted  proof  of  such 
condition,  and  stated  that  it  would  Itself 
draw  Its  conclusion  as  to  Its  effect  upon  the 
health  of  the  occupants.  We  see  no  error 
in  this  ruling. 

Judgment  and  ordv  affirmed. 

We  concur:  I^ENMON.  P,  J.;  RIOH- 
ABDS,  J^ 
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(81  Cal.  App.  639) 

KNORP  T.  BOARD  OF  POLICE  COM'RS  OP 
CITS  AND  COUNTY  OF  SAN  FRAN- 
CISCO «t  al.   (Civ.  1815.) 

(District  Court  of  Appeal,  First  DUtrict,  Cal- 
ifornia.  Sept  28.  1916.    Reheari&K  Denied 
by  Supreme  Court  Nov.  27,  1816.) 

1.  LnOTATION  OT  ACTIONS  ^=»74(1>— Lacreb 
— ApPHCATIOM  fob  RBIN8IATK1CENT  TO  Po- 
UCB  POBCE — StATCTES. 

Under  Code  Civ.  Proc.  |  338,  spcdfying 
what  acrious  must  be  brought  within  three 
years,  section  343,  providing  that  an  action  for 
relief  not  before  provided  for  must  be  commenc- 
ed within  four  yean,  and  section  362,  providing 
that  the  time  of  disability  by  iasanity,  etc.,  is 
not  a  part  of  the  time  limited  for  the  cora- 
mencement  of  an  action,  where  a  police  ofiicer 
collapsed  on  account  of  mental  strain,  later  tie- 
coming  insane,  obtained  three  months'  leave  of 
absence  without  pay,  and  tendered  his  resigna- 
tion as  a  member  of  the  force  to  take  effect  at  a 
time  not  specified,  which  was  accepted  on  the 
theory  that  it  took  effect  immediately,  so  thdt 
he  was  ousted  from  his  position,  but  did  not 
institate  Us  action  for  reinstatement  for  seven 
years  and  eight  months  after  the  date  of  the 
certificate  of  the  medical  superintendent  of  the 
state  hospital  discharging  aim  as  recovered, 
limitation  of  the  ofBcert  cause  of  action  began 
to  run  4m  the  date  of  his  discharge^  and  was 
barred. 

[Ed.  Note. — For  other  cases,  see  Limitation 
'of  Actions,  Cent  Dig.  fi  413;   Dec.  Dig. 
T4(l).] 

2.  InsAns  Pebsons  ®=»29— Restoration  to 
Capaoitt— J  UBI8DI0TI0N— Statutes. 

JurisdictioD  to  determine  the  question  of  an 
insane  person's  mental  ca[tacity,  in  the  absence 
of  guardianship  proceedings  under  Code  Civ. 
Proc.  JS  1703,  1764,  was  vested  exclusively  in 
the  officers  of  the  state  hospital  for  the  insane, 
and  plaintiffs  -  discharge  from  the  hospital  on 
the  ground  of  his  recovery  was  an  adjudication 
by  competent  authority  that  he  was  sane  at 
his  discharge,  and  the  superior  court  had  no  ju- 
risdiction to  determine  the  question  of  his  men- 
tal capacity, 

[Ed.  Note.— For  other  eases,  see  Insane  Per- 
sons, Cent  Dig.  iS  42, 140,  160;  Dec  Dig.  «=> 

29.] 

3.  Insane  Pebsons  «=>2&— Restobation  to 

CAFACITT-^nBISDICTIOH  or  HOSPITAL  Of- 
nCBB— GONFIHEUKNT. 

Where  a  patient  in  the  state  hospital  for  the 
insane  was  granted  leave  of  absence  under  the 
care  of  his  brother,  he  was  constructively  in  the 
custody  and  under  the  control  of  the  state,  and 
it  was  not  essential  to  the  medical  superin- 
tendent's Jurisdiction  to  discharge  him  as  cured 
that  he  should  have  been  actually  confined  in 
the  hospital  when  the  certificate  of  discharge 
was  applied  for  and  granted. 

[Ed.  Note. — ^For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  fS  42,  140,  l&O;   Dec.  Dig. 

4.  iNeAHB  Pbbsonb  ^=329— Restoration  to 
Capaoitt  —  Prima  Facie  Proof  —  Cebtiti- 
cate  of  Hospital  Officeb. 

The  certificate  of  the  medical  superintend- 
ent Qt  the  state  hospital  for  the  insane,  dis- 
charging plaintiff  therefrom  as  recovered,  was 
at  least  prima  facie  proof  of  plaintiffs  restora- 
tion to  capacity  upon  that  date,  and,  nothing  to 
the  contrary  appearing,  the  presumption  must 
prevail  tliat  he  was  tnem,  and  alnee  lias  been 
sane. 

[Ed.  Note. — ^FoT  other  cases,  eee  Insane  Per- 
sonSj^Cent  Dlf.  |f  42.  140,  160;   Dec.  Dig. 


Ai^)eal  from  Snperior  Comt^  City  and 
Coonty  ot  San  Fnmdaco;  Jan  H,  Trontt, 

Judge. 

Application  for  writ  of  mandate  by  Edward 
Koorp  against  the  Board  of  Police  Comr 
mlssloners  of  the  City  and  County  of  San 
Fraadsco  and  others.  From  a  Judgment  for 
defendants,  aod  an  order  denying  plaintiff 
new  trial*  be  appeals.  Judgment  and  order 
afOrmed. 

V(Hi  Sdirader  ft  Oadwalader,  at  San  Fran- 
dsco,  for  appellant  Fercj  V.  Long,  CUT 
Atty..  and  D.  S.  O'Brien,  Aast  OLty  Atty..  bodi 
ot  San  FrandBGO^  for  respondents. 

LEINNON,  P.  J.  In  this  proceeding  the 
plalntiir  sought  a  writ  ot  mandate  agalnat 
the  defendants,  sitting  as  the  board  of  police 
commlsslMiers  of  the  dty  and  oonnty  of  San 
Frandsoot,  commanding  them  to  relmitate  Oie 
plalDtifF  as  a  member  of  the  police  dqiart* 
ment  of  Bald  city  and  oonnty,  The  appeal 
is  from  a  Judgment  entered  In  fitvor  of  tlie 
defendants,  and  fnmi  an  order  denylnc  the 
plaintiff  a  new  trial. 

^e  facts  of  the  case  are  ptacttGaUy  andls- 
pnted  and,  In  so  far  as  they  are  pertinent  to 
a  discussion  of  the  paramount  point  In  the 
case,  are^  snbstantlaUy  stated,  these:  On 
the  eUi  day  of  November,  1899,  the  plaintiff 
became  a  member  of  the  police  department 
of  said  city  and  county,  and  was  thereafter 
an  active  member  of  the  department  until 
June,  1901,  when  he  "collapsed  on  account 
of  mental  strain."  The  records  of  the  police 
conimiflsion  show  that  on  July  2,  1901,  the 
plaintllTs  application  for  leave  of  absence  for 
three  months  without  pay  was  granted  by  the 
board,  and  thot  on  September  24,  1901,  he 
tendered  his  resignation  as  a  member  of  the 
police  department,  which  was  accepted  "to 

take  ^ect  from   .**   On  November  22, 

1001,  the  plaintiff  was  adjudged  to  be  Insane 
by  the  erupeiior  court  of  said  dty  and  counter, 
and  committed  to  the  care  of  the  Napa  state 
hospital,  where  he  remained  as  a  patient 
and  an  inmate  until  November  16, 1002,  when 
he  was  released  on  leave  of  absence  in  care 
of  his  brother,  Qeorge  H.  Knorp.  niereupon 
plaintiff  returned  to  San  Francisco,  where  he 
resided  with  his  brother  untU  May  24,  1904, 
when  he  in  person  applied  for  and  procured 
from  the  medical  superintendent  of  the  Napa 
state  hospital  a  certificate  dlachaiiElng  him 
from  the  custody  and  control  of  said  insti- 
tntlon  upon  the  ground  of  his  mental  recov- 
ery. Thereafter,  on  October  24,  1911,  he  pe- 
titioned the  superior  court  of  the  city  and 
county  of  San  Francisco  for  an  order  re- 
storing him  to  capacity  pursuant  to  the  pro- 
visions of  section  1766  of  the  Code  of  Civil 
Procedure,  and  the  court  made  the  order. 
The  trial  court  in  its  findings  of  fact,  among 
other  things,  found  that  plaintiff's  resigna- 
tion as  a  member  of  the  police  department 
was  tendered  by  him  and  accepted  by  the 
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board  of  police  commlfisloners  od  September 
24, 1901,  and  that  bis  cause  of  action  for  reln- 
Btatement  was,  as  pleaded  in  tbe  answer  of 
the  defendants,  barred  by  tbe  provlsloDs  of 
Kctlona  338  and  343.  Oode  of  Civil  Procedare, 
and  the  laches  of  the  plalDttff. 

[1-4]  Tbe  latter  we  think  Is'  fully  sustain- 
ed by  the  evidence.  Tbe  action  was  not  in- 
stituted until  Harch  27.  1912,  some  seven 
years  and  eight  months  after  the  date  of  tbe 
medical  superintendent's  certificate  finally 
discharging  the  plaintiff  from  the  custody 
And  control  of  the  state  as  recovered.  That 
date  in  our  opinion  muet  be  taken  as  tbe 
time  when  the  plaintiff  was  restored  to  ca- 
pacity, rather  than  March  26,  1912,  the  date 
of  the  decree  of  the  superior  court  which  pur- 
ported to  Judicially  determlue  bis  restoration 
to  capacity.  The  plaintiff's  petition  to  be 
restored  to  capacity,  which  was  the  basis  of 
tbe  decree  of  the  superior  court,  did  not  aver 
that  he  liad  been  under  ^ardiansblp  by  vir- 
tne  of  the  provisions  of  sections  1763  and 
1764,  Code  of  Civil  Procedure^  at  tbe  time  of 
his  commitment  for  Insanity  to  the  state 
hoqiltai;  and  consequently  the  superior 
court  bad  no  jurisdiction  to  bear  and  deter- 
mine tbe  question  of  tbe  plaintiff's  mental 
capacity.  Such  jurisdiction,  in  the  absence 
M  gttardianshlp  proceedings;  was  vested  ex- 
clusiTely  in  the  officers  of  the  state  lioapltal 
(KeU<^  T.  Oocbraxt,  87  GaL  192,  25  Pac.  677, 
12  Ii.  R.  A.  104);  and  therefore  the  plaintiff's 
-discharge  from  the  lioQpttal  upon  the  ground 
«C  his  recovery  was  an  adjudication  1^  com- 
petent authority  tliat  he  was  sane  on  the  day 
and  date  of  his  discharge  (Kellogg  t.  Cocli- 
nto,  aapra).*  Hie  case  of  Aldriifli  t.  Barton* 
IfiS  CaL  488,  OS  Pac  900.  has  no  application 
to  Oie  facts  of  the  preset  case.  There  the 
patient  had  been  away  from  tbe  state  hos- 
pital for  many  years,  claiming  all  tbe  wlille, 
without  opposition  from  tbe  officers  of  the  hos- 
pital, to  tiave  l>een  d^t^arged  and  at  liberty 
under  a  purported  order  of  discharge;  and 
the  Supreme  Court  held  that  under  those  cir- 
cumstances tbe  ofiicers  of  tbe  state  hospital 
lost  the  custody  and  control  of  the  patient, 
and  were  therefore  ousted  of  Jurisdiction  to 
make  a  second  certificate  of  discharge.  That 
case  recognizes  the  right  of  the  medical  su- 
perintendent of  a  state'  hospital  to  release 
a  patient  on  parole;  and  that  is  precisely 
wba£  was  done  in  tbe  present  case.  During 
his  leave  of  absence  the  plaintiff  was  con- 
structively in  the  custody  and  under  the  con- 
trol of  tbe  state;  and  It  was  not  essential 
to  tbe  exercise  of  Jurisdiction  to  discharge 
the  plaintiff  that  he  should  have  been  actual- 
ly confined  in  the  state  hospital  at  tbe  time 
-Qte  certificate  of  discharge  was  applied  for 
and  granted.  People  v.  Oelger,  116  CaL  440, 
48  Pac.  389.  The  certificate  of  discbarge 
dated  Hay  21, 1004,  was  at  least  prima  fade 
VToof  of  the  plaintUPs  restoration  to  capacity 
upon  that  date  (Aldri<ih  r.  Bart(»,  supra); 
and,  nothing  appearing  to  the  contraiy,  the 


presumption  must  prevail  that  he  was  then 
and  ever  since  has  been  sane. 

It  Is  not  disputed  that  tbe  plaintiff's  pur- 
ported resignation  as  a  member  of  the  police 
department  was  accepted  and  dealt  with 
by  tbe  board  of  police  commissioners  upon 
tbe  theory  that  it  took  effect  immediately, 
notwithstanding  the  ftict  that  tbe  records  of 
the  commission  show  that  it  was  to  take  ef- 
fect at  a  time  not  specified.  In  short.  It  is 
not  disputed  that  tbe  plaintiff  was  ousted 
from  his  position  as  a  police  officer  by  the 
board  on  September  24,  1901,  the  date  of 
bis  purported  resignation;  that  being  so,  his 
cause  of  action  for  reinstatement  accrued 
upon  that  date;  and  giving  him  credit  for 
tbe  time  during  which  he  was  under  the  dis- 
ability of  insanity  the  statute  In  our  opinion 
commenced  to  run  against  his  cause  of  action 
upon  May  24,  1904,  the  date  of  his  restora- 
tion to  capacity  as  shown  prima  fade  by  the 
medical  superintendent's  certificate  of  dis- 
charge, and  consequently  bis  cause  of  actlott 
was  barred  by  the  statute  of  limitations. 
Sections  352,  338,  343,  Code  Qv.  Proa;  Far- 
rell  V.  Board,  etc.,  1  Cal.  App.  6,  81  Pac  674 ; 
Jones  V.  Board,  etc,  141  Cal.  96,  74  Pac 
696;  Dodge  T.  Board,  1  Cfd.  App.  608,  82 
Pac.  699. 

It  was  not  contended  upon  behalf  of  the 
plaintiff  in  tbe  court  below,  nor  is  It  contend- 
ed here,  that  he  did  not  have  knowledge  of 
tbe  fact  tliat  his  purported  resignation  was 
accepted  and  treated  as  having  gone  Into  ef- 
fect as  of  the  date  of  Us  lender;  and  hia 
duly  excuse  for  not  sooner  Institut^g  bis  ac- 
tion is  that  he  could  not  do  so  antil  he  had 
been  restored  to  capadtr  by  the  decree  of  the 
superior  court.  But  sudi  decree,  as  has  bera 
pointed  out,  was,  under  the  facts  of  the  presi- 
ent  case,  nether  a  necessary  nor  a  valid  ad- 
JudicatlMi  of  Jils  competency,  and  consequent- 
ly wHi  act  avail  to  toll  the  statute  of  11ml- 
tatlmis.  new  relieve  him  tram  the  penalty  of 
hia  undoubted  ladies  In  instituting  the  ac- 
tion. 

We  need  not  concern  oursdvea  with  the 
question  as  to  whether  or. not  the  eridmce 
sustains  the  finding  that  the  plaintiff  did 
in  fact  tender  his  resignation,  and  that  tbe 
same  was  accepted  and  took  dfect  inunedl- 
ately,  ftir  the  fact  stlU  remains  tltat  the  plain- 
tiff, «nder  and  by  virtne  of  his  purported 
reslgnatioD  and  its  acc^tance,  ceased  to  be 
a  member  of  the  department  from  the  date 
thereof;  and  even  if  It  be  conceded  that  he 
was  thereby  wrongfully  deprived  ot  his  of- 
fice, the  finding  upon  the  statute  of  limita- 
tions and  the  ladies  of  the  plaintiff  being 
supported  by  the  evidence,  it  al<me  will  suffice 
to  supimrt  the  Judgment. 

Ttia  disposes  of  all  of  the  points  presoited 
in  the  appeal  which  we  deem  worthy  of  dis- 
cussion. 

The  Judgment  and  order  ue  affirmed. 

We  concor:  KERRIGAN,  J.;  BlOB' 
ARI>S.  J. 
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(81  Cal.  App.  54S) 
NEWHALL  LAND  &  FARMING  CO.  t 
BURNS  et  at   (Civ.  1900.) 

(Dlstrlet  Court  of  Appeal,  Second  District,  Cal- 
ifornia.  Sept  28,  1916.) 

1.  Contracts  «=»246  — Cohstbuction— Timb 
AS  Essence  of  Contbact. 

Where  parties  enter  into  a  contract  making 
time  of  its  essence,  and  thereafter  in  conmdera- 
tion  of  payment  of  a  sum  of  money  the  time  for 
performance  is  extended  subject  to  all  of  the 
terms  and  conditions  of  the  former  agreement, 
the  provision  making  time  of  the  essence  of  the 
contract  is  continueu  in  the  new  agre^ent. 

[Ed,  Note.~-For  other  cases,  see  Contracts, 
Cent.  Dig.  S8  1131-^1138 ;  Dec  Dig.  ®=»246.] 

2.  Vendoband  Pubchaseb  ^=»101— Forfeit- 
UBE  OF  Contract— Notice. 

Under  an  agreement  whereby  a  deed  was 
placed  in  escrow  to  be  delivered  on  payment  of 
a  sum  of  money  by  defendants,  and  making 
time  of  the  essence  of  the  contract,  no  notice 
was  required  to  terminate  defendants'  rights 
on  their  default  in  making  the  payment  within 
the  time  prescribed. 

[Ed.  Note.— For  other  eases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  ||  170-174;  Dee.  Dig. 
«=>101.] 

8.  Vendor  and  Pubchaseb  <©=>187  —  Per- 
formance ov  Contract  —  Waiver  of  De* 

WAVVt. 

Under  an  agreement  whereby  a  deed  placed 
in  escrow  was  to  be  delivered  to  defendants  on 
payment  of  a  sum  of  money  before  a  certain 
date,  efforts  made  by  defendants  after  the  date 
fixed  to  sell  the  land  and  the  making  of  sur- 
veys, neither  of  which  were  required  by  the 
contract,  though  permitted  by  nlsintiff,  did  not 
amount  to  a  waivn  of  the  deutnlt  in  perform- 
ance. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  I^.  H  121,  874,  376;  Dec. 
Dig.  «S9187.] 

4.  Vendor  and  Purchaser  <s=397— Perfobu- 
ANCE  OF  Contbact  —  FOBIEIT0BR — Condi- 
tion Pbecbdbnt. 
The  deposit  of  a  deed  in  escrow  according 
to  the  terms  of  the  contract,  under  which  it  was 
to  he  delivered  on  payment  to  the  depositary 
of  the  sum  required,  rendered  a  tender  of  the 
deed  unnecessary  as  a  condition  precedent  to  for- 
feiture on  failure  to  pay  the  money. 

[Ed.  Mote. — For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  i%  161,  162,  166;  Dec. 
Dig.  ^9V.] 

B.  Vendor  and  PUrchaseb  iS=»25,  340— Rem- 
edies OF  Purchaser— Rbcovebt  of  Monbt 
Paid. 

Where  a  contract  for  the  sale  of  land  and 
ft  deed  to  the  land  were  placed  in  escrow  to  h« 
delivered  on  payment  of  a  sum  of  money  to 
the  depositary,  the  fact  that  the  contract  was 
never  delivered  is  fatal  to  the  claim  of  the  pur- 
chasers not  only  to  any  interest  in  the  land  but 
also  to  recover  the  lum  of  money  paid  when  the 
writings  were  placed  in  escrow. 

[Ed.  Note.— For  other  eases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |S  80,  1008-1007;  Dec. 
Dig.  ^26,  340.] 

Appeal  from  Superior  Conrt,  Los  Angeles 
County;  Charles  Wellborn,  Judge. 

Action  by  the  Newhall  Land  &  Farming 
Company  against  Juliette  A.  Burns  and  oth- 
ers. From  a  Judgment  for  plaintifl  and  an 
order  denying  a  new  trial,  defendants  appeal. 
Affirmed. 


John  C.  Anies,  of  Los  Angles,  for  appel- 
lants. Campbell  ft  Moore»,of  Los  Angeles,  for 

respondent 

SHAW,  J.  Defendants  prosecnte  this  ap- 
peal from  a  judgment  entered  Va  favor  of 
plalntlfT  quieting  Its  title  to  certain  lands 
described  In  the  complaint,  and- likewise  ap- 
peal from  an  order  of  court  denying  their 
motion  for  a  new  trial  of  said  action. 

Defendants  base  their  claim  to  an  Interest 
in  the  lands  upon  two  contracts  alleged  to 
have  been  executed  by  plalntUf,  the  first  of 
which  was  dated  January  31,  1912,  whereby 
plaintiff,  for  a  consideration  of  ¥7SO,O0O,  to 
be  paid  as  therein  stipulated,  (^reed  to  sell 
and  defendant  Bums  and  one  B.  E.  Muncy 
agreed  to  purchase  the  property  In  question. 
At  the  time  of  the  making  ol  this  contract 
there  was  paid  to  the  plaintiff  the  sum  of  fS,- 
000.  and  the  agreement  was  placed  In  escrow 
with  the  Citizens'  National  Bank  of  Los 
Angeles,  "to  be  delivered  only  In  the  event  of 
the  paj^ent  of  the  sum  of  forty-are  thou- 
sand doUara  ($45,000)  on  or  before  May  1, 
1912."  Bums  and  Muncy  failed  to  pay  this 
$45.00a  and  on  AprU  29,  1012.  they,  with 
plaintifT,  executed  on  agreement  redtlng  the 
fact  that  the  cimtract  was  not  to  be  deliv- 
ered except  upon  the  paymmt  of  $46,000  on 
or  before  May  1,  1912,  which  payment  tb^ 
were  unable  to  make,  and  agreed  in  writing 
that  such  contract  should  be  canceled  and 
annnlled,  and  that  Bums  and  Muncy  waived 
all  claims  to  or  Interest  In  said  agreement 
and  consented  to  the  forf^ture  of  said  sum 
of  $5,000  paid  by  tb&n  to  plaintifl. 

As  found  by  the  court  up(m  ample  evldoice, 
no  fraud  or  duress  stored  into  the  execution 
of  this  latter  agreement  for  the  cancellation 
of  the  contract  and  forfeiture  of  the  $5;000 
paid  thereon ;  and  hence  this  contract  may  be 
eliminated  from  further  consideration. 

Thereafter,  on  May  2,  1012,  a  contract 
similar  In  terms  and  conditions,  betweoi 
plaintifl  and  defendant  Bums  alone,  was  jwe* 
pared,  wherein  plaintiff  agreed  to  sell,  and 
Bums  agreed  to  purchase,  the  pn^rty  in 
question  for  the  sum  of  $746,000,  payable  as 
follows:  "Forty-five  thousand  dollars  ($46,- 
000)  on  or  before  June  1, 1012,  at  the  Citizens' 
National  Bank  of  Los  Angeles,  with  which 
this  agreement  Is  deposited  in  escrow,  to  be 
by  said  bank  delivered  to  the  party  of  the 
sec<nid  part  upon  receipt  of  said  payment" — 
the  contract  further  specifying  the  time  for 
the  payment  of  other  stipulated  installments 
of  the  purchase  price  covering  the  whole 
thereof.  This  contract  provided: 

"That  time  is  hereby  made  the  essence  of  this 
agreement,  and  of  each  and  every  one  of  the 
covenants,  terms  and  conditions  hereof.  *  •  • 
That  any  neglect,  failure,  or  default  In  making 
any  one  or  more  of  the  pa<nnents  of  principal 
or  interest  hereinbefore  provided  for,  or  in  com- 
plying with  any  of  the  other  covenants,  terms, 
or  conditions  of  this  agreement,  at  the  time 
or  times  and  in  the  manner  hereinbefore  specified, 
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or  at  the  expiration  of  any  extension  thereof  in 
writing  made  by  the  party  of  the  first  part,  or 
any  violation  of  any  of  such  covenants,  tefma, 
or  conditions,  upon  the  part  of  the  said  party  of 
the  second  part,  shall,  at  the  option  of  the  party 
of  the  first  part,  cause  a  forfeiture  of  all  of  the 
riebts,  priTiiegefl  and  iDterests  of  the  said  party 
of  the  second  part  under  this  agreement,** 

Bnms  made  default  in  tbe  payment  of  tlie 
$45,000  so  stipulated  to  be  paid  on  or  before 
June  1,  1912,  and  upon  payment  of  which 
the  escrow  holder  was  to  deliver  said  con- 
tract to  her.  Whereupon,  on  June  1,  1912,  in 
consideration  of  tlie  payment  of  $7S0,  plain- 
tiff  in  writing  agreed: 

"To  extend  the  time  for  the  payment  of  the 
mam  of  forty-five  thousand  dollars  ($45,000) 
due  and  payable  on  this  day  to  July  1,  1912, 
subject  to  aU  of  the  terms,  covenants  and  condi* 
dona  of  tbe  agrecmeDt  between  the  parties 
bereto  bearing  date  of  2d  day  of  May,  1912,  a 
cop^  of  wliich  is  deposited  with  the  Citizens' 
National  Bank  of  Ijos  Angeles  in  escrow  to  be 
delivered  to  the  party  of  tbe  second  part  upon 
the  payment  of  said  sum  of  fortT-five  thonsend 
dollars  (»4S,000)." 

Defendant  again  made  default  in  the  pay- 
ment of  the  $45,000,  time  for  the  making  of 
which  wag  so  extended  to  July  1.  1912.  It 
appears  that  after  Joly  1,  1912,  there  were 
seme  n^otlations  between  plaintiff  and  de- 
fendant Bams,  as  a  result  of  which  defend- 
ants claim  a  verbal  extension  of  time  to  Jnly 
15,  1912,  was  given  within  which  to  pay  the 
$45,000.  As  to  this  claim,  however,  upon 
sufficient  evidence,  tbe  court  fonnd  adversely 
to  defendanta  Not  only  does  the  claim  rest 
iQMn  an  oral  alteration  of  the  terms  of  a 
written  contract  (if  there  was  one),  but  there 
was  no  consideration  tor  such  alleged  exten- 
sion. 

[1, 2]  Tbe  dilef  contention  of  appellants  Is 
that  the  written  instrument  whereby  defend- 
ants were  given  until  July  1st  within  which 
to  pay  tbe  $45,000  so  stipulated  In  the  con- 
tract to  be  paid  June  1st,  and  upon  the  mak- 
ing of  which  the  contract  was  to  be  delivered 
to  defendant  Bums,  did  not  in  express  terms 
provide  that  time  should  be  made  tbe  essence 
of  said  agreement  for  the  extension  of  time  of 
payment.  The  original  contract,  dated  May  2, 
1912,  did  in  the  strongest  terms  provide  that 
time  should  be  tbe  essence  thereof,  and  tbe 
agreement  providing  for  the  extension  ex- 
fvessly  provided  that  such  agreement  was 
"subject  to  all  of  the  terms,  covenants  and 
conditions  ct  the  agreement  between  the  par- 
ties hereto  bearing  date  of  2d  day  of  May, 
1912."  The  sole  purpose  of  the  latter  agree- 
ment was  to  extend  the  time  as  stated  for 
the  payment  of  tbe  sum  of  $45,000,  and  to 
this  extent  only  was  the  contract  modified. 
Olearly  the  effect  of  the  language  last  quot- 
ed was  to  carry  Into  the  agisement  for  the 
extension  all  of  the  terms  and  provisions  of 
tbe  contract  to  which  It  related.  When  de- 
fendants failed  to  make  tbe  payment  within 
tbe  time  so  extended,  the  position  of  the  par- 
ties was  identically  the  same  as  tbongA  such 
«ontnct  proTidlng  for  tbe  eztensloa  bad  ner- 
«r  been  executed.  Tbla  being  true,  and  con- 


ceding that  Instead  of  the  contract  being 
placed  In  escrow  to  be  d^vered  to  Bums 
only  upon  payment  of  $45,000  by  July  Ist 
it  had  t>een  actually  delivered  to  her,  a  case 
Is  presented  as  to  which  the  language  used 
by  the  Supreme  Ck)urt  in  Glock  v.  Howard, 
etc.,  Co.,  123  Cal.  1,  65  Pac.  713,  43  L.  R.  A. 
199,  69  Am.  St.  Rep.  17,  is  appUcable.  De- 
fendants' right  to  an  Interest  in  the  land  was 
only  such  as  tbe  contract  gave,  and  it  gave 
no  rii^t  save  and  except  upon  compliance 
with  the  conditions  contained  therein.  No 
notice  was  required  to  terminate  defendants' 
rights  under  tbe  contract  (see  Commerdvl 
Bank  t.  Weldon,  148  Cat  601,  84  Pac.  171). 
but  their  default  on  July  1,  1012,  In  making 
the  payment  of  $4Q,000,  nnexcnsed  and  not 
waived,  ipso  £acto  terminated  all  rights  they 
might  bave  acquired  by  compliance  wltb  sndi 
provision  (Champion  Gold  Mln.  Co.  Obam- 
plon  Mines,  164  Cal.  206,  128  Pac.  SIS). 

[S]  Apptilants,  However,  claim  that  plain* 
tiif  in  allowing  the  defendants  to  proceed  un- 
der the  contract  after  the  15tb  day  of  July, 
1912.  made  the  conditions  of  the  original 
contnu^  mutual  and  dq^dent,  by  reason  of 
^Idi  fact  plalntlft  waived  its  right  to  de- 
clare time  of  the  essence  of  the  contract.  In 
support  of  this  contention,  appellants  cite 
authorities  to  tbe  effect  that  where  the  con- 
tract requires  a  party  to  do  certain  acts  In 
the  performance  of  which  he  baa  made  de- 
fault but  afterwards  performs  the  acts, 
which  performance  is  accepted  by  the  other 
party,  such  acceptance  constitutes  a  waiver 
as  to  time.  Howard  v.  Thompson  Lumber 
Co.,  106  Ky.  666,  50  8.  W.  1092;  Smith  v. 
SaniUry  District,  108  111.  App.  69.  The  &ctfi 
done  by  defendants  and  as  to  which  plain- 
tiff entered  no  protest  were  efforts  to  sell  tbe 
land  and  the  alleged  making  of  surveys,  acts 
not  called  for  by  the  contract,  and  in  the  do- 
ing of  which  plaintifF  had  no  Interest,  since 
there  was  no  provision  in  the  contract  re- 
quiring them  to  sell  the  land  or  make  sur- 
veys. The  only  acts  pursuant  to  the  terms 
of  the  contract  the  performance  of  which.  If 
accepted  by  plaintiff,  would  have  constituted 
a  waiver  as  to  time,  wonld  hare  been  the  per- 
formance of  the  covenants  contained  in  the 
contract,  n<»ie  of  which,  as  shown  by  the  evi- 
dence, was  performed  by  defendants.  If  aft- 
er making  default  defendants  had  tendered 
the  $45,000  and  plaintiff  had  accepted  the 
same,  clearly  it  would  have  constituted  a 
waiver  under  which,  notwithstanding  the 
fact  said  sum  had  not  been  paid  as  stipulat- 
ed, defradants  would  have  been  entitled  to 
delivery  of  the  contract,  and  tbe  performance 
of  other  covenants  therein  as  stipulated 
would  liave  entitled  them  to  performance  on 
the  part  of  the  plaintiff. 

[4]  It  is  further  claimed  that  plalntlfl.  In 
order  to  have  placed  the  defendants  in  de- 
foult,  should  have  tendered  a  deed  before 
declaring  a  forfeiture.  In  support  of  which 
GlealT  T.  FOl|er,  84  OaL  810»  24  PU;  280,  U 
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Am.  St  Hep.  187,  Is  cited.  It  appears  from 
tbe  contract  that  as  payments  were  made  to 
the  Citizens'  National  Bank  deeds  to  specified 
parts  of  the  property  were  to  be  delivered  to 
defendants,  one  of  which  deeds,  as  provided 
fji  the  contract,  to  a  piece  of  land  designated 
as  "tract  A,"  was  to  be  delivered,  together 
with  the  contract,  upon  tbe  payment  of  the 
$45,000.  Tbla  deed  was  deposited  with  the 
Citizens*  Kational  IBank  In  escrow  to  be  de- 
UTered  by  said  bank  to  defaidant  Bnma 
with  tbe  contract  npon  paymrat  of  sidd  sum. 
Since  the  deed  was  signed  and  left  with  the 
bank  to  be  delivered  to  'defendants  npon  i>ay- 
moit  ot  the  amount,  no  farther  tender  was 
necessary.  Hence;  assnming  a  finct  not  tme, 
that  the  contract  was  at  the  Ume  of  Its  date 
delivered  to  defendairi:  Burns,  and  assuming 
farther  ttiat  there  was  a  coiulderatlon 
its  execution,  nerertheiess,  since  any  rights 
thereunder  depended  upon  her  paying  the 
som  of  $46,000  on  or  before  July  Is^  she,  by 
making  default  In  said  payment,  lost  all  right 
to  enforce  the  contract  against  plaintiff. 
Olock  Howu-d,  etc.,  Oo.,  and  Champion 
Gold  Mln.  Co.  r.  Champion  Mines,  supra. 

[I]  Moreover,  the  fiict  that  the  contract 
was  never  delivered  Is  fatal  to  the  assertion, 
not  only  of  any  claim  of  interest  In  the  land 
on  the  part  of  defendants,  bnt  as  well  to  any 
right  to  recover  the  $6,000  so  paid  at  the 
time  of  the  making  of  the  first  contract  Jan- 
uary 31,  1912,  or  the  recovery  of  the  $750 
paid  for  an  extension  of  time  within  which, 
as  provided  In  tbe  second  contract,  to  pay 
the  $45,000.  Defendants  allege  In  their  an- 
swer that  the  contract  was  executed,  and  th'^ 
is  true  In  the  sense  only  that  It  was  signed 
by  the  plaintiff;  bnt  according  to  Its  express 
terms  It  was  not  to  be  delivered,  but  deposit- 
ed In  escrow  until  July  1st,  when,  If  Bums 
paid  the  $45,000,  the  escrow  holder  was  In- 
structed to  deliver  It  to  defendant.  In  oth- 
er words,  the  effect  of  the  transaction  was, 
at  most,  for  a  consideration  of*  $6,000  to  give 
defendants  an  option  to  acquire  a  contract 
for  the  purchase  of  tbe  land  npon  the  terms 
and  conditions  contained  therein,  uiKin  pay- 
ment of  $45,000  by  July  1,  1912.  They  neg- 
lected and  failed  to  exercise  such  option  by 
paying  the  $45,000  by  July  1, 1912,  and  hence 
the  contract  was  never  delivered. 

The  appeal  Is  without  merit,  and  the  Judg- 
ment and  order  are  affirmed. 

We  concur:   CONKBX,  P.  J; ;  JAMES,  J. 

(31  Cal,  App.  6»2)  ' 

MABTZ  et  al.  v.  PACIFIC  ELBOTBIC  BT. 

CO.    (Civ.  2008.> 

(District  Court  of  Appeal,  Second  District.  Gal- 
ifomia.    Oct.  2,  1916.   Rehearins  Denied 
by  Supreme  Court  Dec.  1,  1916.) 

1.  BAII.BOADS     (g^J 350(22)  —  ACCIDBKTS  AT 
CBOSSINQSt-QUISTION  FOE  JCBT. 
In  an  action  for  damages  for  death  at  a  rail- 
road crossing,  whether  deceased  could  have 


seen  defendant's  car  If  he  had  used  reasonable 
car«  in  observing  before  he  reached  point  where 
a  building  obstructed  bis  view  held  for  tbe  jury. 

[Ed.  Note.— For  other  eaaes,  see  Railroads, 
Cent.  Dig.  H  1177, 1178;  Dec  Dig.  «s»3S0(22).] 

2.  Afpeai.  and  Ebbob  ^1002  —  Review  ~ 
FiNniNGS  or  Facts. 

Express  and  implied  findings  of  fact  made 
by  a  jury  upon  connleti&g  evidence  are  conclu- 
sive on  appeal 

[Ed.  Note.— For  other  cases,  see  Apoeal  and 
Error.  Cent  Dig.  U  8935-39S7;  Dec;  mg.  •» 
1002./ 

3.  Railboads   «s>324(l)  —  AconmHTS  at 

Crossings— Care  Rei)uibed. 
Where  a  railroad  track  at  the  jwint  of  cross- 
ing and  a  signboard  of  warning  were  In  plain 
view  in  front  of  deceased  as  he  came  down  the 
road,  it  was  his  duty  to  approach  the  crossing 
with  reasonable  care  and  nave  his  automobile 
under  control. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  U  1020.  102%  1023;  Dee.  Dig.  ^ 
324(l).l 

4.  Railroads    «»327(13)  —  AcciDBwmi  AT 
Crossi NOB— Case  Rbquibed. 

Tbe  rule  that  a  traveler  on  a  highway  most 
look  and  lieteo  for  approaching  trains  applies 
to  an  electric  railroad  which  Is  operated  on 
the  company's  private  right  of  way  except  at 
street  crossings. 

[Ed.  Note.— For  other  eases,  see  Railroads, 
Cent  Dig.  f  1050;  Dec  Dig.  ^saSZJ0Z).} 

5.  Railboadb  «^327(1),  333(1)  —  Accidents 

AT  CrOSSIHG— CONTEIBUTOBT  NEGUQENCB. 
Where  the  physical  facts  shown  by  evidence 
raise  the  inevitable  inference  Oiat  the  deceas- 
ed, on  approaching  defendant's  railroad  crossing 
in  his  automobile,  did  not  look  or  listen,  or, 
having  looked  and  listened,  be  endeavored  to 
cross  immediately  In  front  of  a  rapidly  ap- 
proaching car  tiiat  was  plainly  open  to  his  view, 
which  would  cause  a  reasonable  apprebeosion  of 
danger,  be  was  as  a  matter  of  law  guilty  of 
contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  58  1043.  1045,  lOSOTlOSS;  Dec  Dig. 
«3»327(1),  333(1).] 

Appeal  from  Superior  Court,  Loa  Angeles 
County ;  Wm.  D.  Deby,  Judge. 

Action  by  Frank  Martz  and  others  against 
the  Padflc  Electric  Railway  Ocmipany.  From 
a  judgment  for  plaintllCB  and  an  order  deny- 
ing a  motion  for  new  trial,  defendant  ap- 
peals. .  Judgment  and  order  reversed. 

Frank  Karr  and  A.  W.  Ashbnm,  both  ot 
Tjos  Angeles,  for  appellant.  Jos^h  Scott.  A. 
Q.  Rltter.  and  J.  B.  Joujon-Rocai^  all  of  Los 
Angeles,  for  respondents. 

CONRET,  P.  J.  This  action  was  brought 
by  the  widow  and  three  minor  children  of 
Frank  Martz  to  recover  damages  on  account 
of  the  death  of  Martz,  alleged  to  have  been 
caused  by  the  negligence  of  tbe  defendant 
company.  The  defendant  denied  the  charges 
of  negligence,  and  set  np  the  defense  of  con- 
tributory negligence  on  the  part  of  the  de- 
ceased. Tbe  defendant  appeals  from  the- 
Jndgmeot  and  from  the  ovder  denying  Its  mo- 
tion for  a  new  trial. 

At  about  2  o'clock  in  the  afternoon  of  the 
1st  day  of  February,  1912,  Frank  Marts  was 
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tTavellng  In  his  automobile  lo  a  southerly 
direction  on  Santa  Anita  aTenue,  in  tbe  coun- 
ty of  Los  Angeles,  and  was  approaching  a 
point  where  that  highway  is  crossed  by  the 
tracks  of  defendant  company.  At  the  cross- 
ing a  collision  took  place  between  the  anto- 
mobUe  and  a  car  of  the  defendant  Immedi- 
ately east  and  west  of  Santa  Anita  arenue 
the  railroad  occnptes  a  private  right  of  way. 
It  is  a  double-track  railroad  which  runs  east 
and  west  across  the  avenue,  but  curves  to- 
ward the  south  at  a  point  beginning  about 
100  yards  west  of  the  avenne.  The  curve  Is 
such  as  that  at  a  distance  of  1,000  feet  west 
of  Santa  Anita  avenue  cars  beyond  that  point 
are  not  visible  from  the  avenue.  Appellant 
claims  that  tbe  evidence  Is  such  as  to  compel 
the  conclusion  that  no  negligence  was  estab- 
lished on  the  part  of  the  defendant,  and  also 
very  earnestly  contends  that  contributory 
negligence  on  the  part  of  the  deceased  was 
conclusively  established.  For  these  reasons 
It  is  claimed  that  the  court  erred  In  refusing 
to  Instruct  the  Jury  to  render  at  rerdlct  for 
the  defendant 

[1,2]  At  the  same  time  when  Hr.  Marts 
ccHnlng  from  the  north  was  approaching  the 
railroad,  an  express  car  of  the  defendant  was 
traveling  In  an  easterly  direction  on  defend- 
ant's southerly  track.  Santa  Anita  avenue  Is 
constmcted  in  two  roadways  separated  by  a 
row  of  eucalyptus  trees  down  the  center.  On 
the  westerly  side  of  tbe  west  roadway  of 
Santa  Anita  aTeutie  and  north  of  the  defend- 
ant's right  of  way  there  was  at  the  time  of 
the  colUsl<m  a  small  white  building  about 
82%  feet  long,  located  about  47  feet  west  of 
the  westerly  line  of  the  highway  and  about 
4S  feet  north  .of  the  south  tx&ck.  Along  tbe 
westerly  side  of  the  west  roadway  was  a  row 
oC  tall  eucalyptus  trees,  about  10  feet  apart 
A  signboard  marked,  "Railroad  Grossloe — 
Lo<A  Oat  for  tbe  Cars,"  had  been  placed  at 
the  tntersectton  of  the  i^t  of  way  with  the 
westerly  roadway*  and  the  railroad  tracks 
were  raised  sllgl^  above  tlie  level  of  the 
roadway  upon  which  Marts  was  traveling, 
thereby  rendering  the  tracks  plainly  viglUe 
to  one  oociq>ying  his  position.  No  persona 
but  the  motorman  and  conductor  of  defend- 
ant's car  Ok>  far  as  the  evidoice  shows)  saw 
the  deceased  at  the  time  of  the  accident,  and 
they  saw  him  only  tot  an  instant  immediate- 
ly preceding  the  oolllsion.  There  Is  no  testi- 
mony from  any  observer  as  to  whether  the 
deceased  looked  or  listened  for  the  approach 
of  the  car.  The  motorman  testified  that  his 
car  was  traveling  18  or  20  miles  an  hoar,  and 
that  the  deceased  was  traveling  "as  fast  as  I 
was  going,  maybe  a  little  faster."  In  addi- 
tion to  the  foregoing  undisputed  facts,  appel- 
lant claims  that  the  evidence  shows  that  the 
branches  of  the  eucalyptus  trees  were  high 
above  the  traveler's  head,  and  did  not  ma- 
tnlally  obstruct  the  traveler's  view  in  look- 
ing to  the  west,  and  that  the  tracks  with 
poles  and  wires  were  plainly  visible  to  the 
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traveler,  and  that  it  is  also  certain  that 
Martz  "made  no  eCTort  to  avoid  the  approach- 
ing train,  for  the  marks  of  hla  automobile  on 
the  ground  showed  that  he  was  headed  due 
south  and  had  not  swerved  in  either  direc- 
tion."  Appellant  admits  that  there  was  con- 
flict In  the  evidence  as  to  whether  warning 
was  given  by  blowing  of  the  whistle  on  de- 
fendant's car,  but  claims  that  the  negative 
testimony  of  plalntlCF's  witnesses  that  they 
heard  no  whistle  blown  is  not  entitled  to 
credit  as  against  the  positive  testimony  of 
otber  witnesses  who  said  that  they  heard 
the  whistle.    Appellant  farther  admits  that 
the  evidence  as  to  the  rate  of  speed  at  which 
defendant's  car  was  traveling  varies  from  18 
to  30  miles  an  hour.  There  is  evidence  tend- 
ing to  show  that  the  branches  of  the  eucalyp- 
tus trees  were  above  the  traveler's  head,  but 
there  is  also  testimony  that  there  was  an 
undergrowth  extendli^  upward  from  the 
ground,  and  that  the  limbs  of  the  trees  came 
down  and  met  this  undergrowth;  that  there 
were  sprouts  growing  up  from  the  trees 
which  were  as  much  as  6  feet  long;  that 
these  were  Backers  from  the  roots  of  the 
trees,  and  grew  out  like  a  bush.  Under  these 
conditions  It  Is  likely  tlmt  there  would  be 
spaces  through  which  one  traveling  along  the 
road,  as  the  deceased  was  traveling  before  he 
came  to  the  small  building,  possibly  could 
have  seen  an  approaching  car.  and  that  a 
large  part  of  the  space  so  occupied  by  the 
trees  was  so  obstructed  tbat  through  the 
space  thus  occupied  It  was  impossible  to  have 
seen  the  cars.  The  question  presented  to  the 
Jury  was  whether  or  not  a  person  so  travel- 
ing and  using  raasonable  care  in  observing 
would  have  seen  the  approaching  car,  not- 
withstanding the  obstructions  of  trees  and 
brush  along  the  highway,  and  notwithstand- 
ing the  further  obstmctlon  made  by  poles 
erected  at  Intervals  betweei  the  railroad 
tracks  and  carrying  the  power  wires.  We  are 
not  warranted  in  saying  that,  as  a  matter  of 
law,  under  these  conditions,  the  deceased 
would  hare  seen  the  car  If  he  had  made  a 
reasonable  effort  to  use  his  powen  of  obser- 
vation before  he  reatibed  the  point  where  the 
building  entirely  obstracted  his  viBvr  In  tbat 
direction.  Therefbre  as  to  this  fiact  we  must 
accept  tbe  conclusion  of  the  jury.  And 
we  are  likewise  bound  by  their  implied  find- 
ing that  no  warning  whistle  was  sounded  by 
the  motorman. 

Assamlng,  then,  that  Martz  vras  not  negli- 
gent in  falling  to  observe  the  approaching 
car  while  be  was  farther  north  than  the 
above-mentioned  building,  or  while  he  was 
traveling  along  the  road  opposite  that  build- 
ing, we  must  now  consider  the  situation  as 
it  existed  between  the  point  In  the  avenue 
where  the  building  no  longer  obstructed  bis 
view  to  the  west  and  the  south  track  of  the 
railroad  where  the  collision  occurred.  The 
testimony  of  the  witnesses  Is  aided  by  cer- 
tain pUotographs  sliowik  In  tbe  reoofd.  As 
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above  stated,  the  building  was  43  feet  north 
•ot  the  south  railroad  track  and  about  47  feet 
west  of  the  westerly  line  of  the  highway, 
which  would  be  probably  about  60  feet  west 
of  that  part  of  the  highway  in  which  the 
automobile  was  traveling.  Under  these  con- 
ditions the  railroad  tracks  west  of  Santa 
Anita  avenue  along  which  the  electric  car 
would  approach  the  crossing  would  be  plainly 
visible  from  the  aotomobile  daring  at  least 
the  last  00  feet  of  Its  approach  to  the  south 
track.  And,  as  shown  by  the  photographs, 
the  curve  of  the  railroad  is  such  that  the  ap- 
proaching railroad  car  would  have  been  plain- 
ly visible  If  it  was  anywhere  within  1,000 
feet  of  the  crossing. 

[3-6]  The  evidence  shows  that  Mr.  Martz 
was  52  years  old,  In  good  health,  and  had 
been  using  this  automobile  nearly  a  year. 
On  the  day  of  the  accident  he  was  driving 
alone.  It  appears  that  he  had  never  driven 
over  this  railroad  crossing  until  that  day. 
But,  as  above  shown,  the  railroad  track  at 
the  point  of  crossli:^  and  a  signboard  of 
warning  were  in  plain  view  In  front  of  the 
deceased  as  he  came  down  the  road.  This 
being  so.  even  if  (as  we  must  assume  to  be 
the  foot)  be  bad  not  seen  any  approaching 
car  before  coming  opposite  the  white  build- 
ing, it  was  his  duty  to  approach  tbe  crossing 
with  reasonable  care  to  have  his  automobile 
under  control.  If  we  assume  that  he  did 
this,  then,  when  he  came  within  60  feet  of 
tbe  southerly  railroad  track,  he  was  In  a 
safe  situation  at  all  events.  If  there  was 
no  approaching  car  within  a  distance  of  1,000 
feet,  he  would  have  ample  time  to  cross.  For 
at  tbe  rate  of  30  miles  per  hour  the  railroad 
car  would  require  at  least  23  seconds  to 
reach  the  point  of  Intersection;  whereas  the 
automobile,  even  at  a  flve-mlle  rate,  would 
be  across  In  8  seconds.  On  tbe  other  band, 
if  the  approaching  railway  car  was  anywhere 
within  the  distance  of  1,000  feet,  Mr.  Martz 
must  have  seen  it  if  he  made  the  most  ordi- 
nary use  of  his  faculties,  and  this  at  least  he 
was  bound  to  do.  Grlffln  v.  San  Pedro,  etc., 
R.  R.  Co.,  170  Cal.  772,  151  Pac.  282,  L.  R.  A. 
U916A,  842.  Tbe  rule  la  applicable  to  dectrle 
railroads  operated  under  conditions  similar 
to  tbe  toleration  of  steam  railroads.  Loftus 
T.  Pacific  Mec.  By.  Co.,  166  CaL  464. 137  Pac. 
84.  And  If  tbe  car  thus  observed  by  tbe  de- 
ceased waa  approaching  at  andi  speed  and 
was  then  within  such  distance  as  to  cause 
reasonable  apprehension  of  danger,  it  was 
n^llgence  on  the  part  of  the  automobile  driv- 
er to  attempt  such  a  crossing.  Such  attempt 
would  be  the  voluntary  assumption  of  a  risk, 
and  for  Injuries  resulting  therefrom,  and 
which  the  defendant  then  had  no  further  op- 
portunity to  avoid,  the  law  does  not  intend  to 
{»rovide  compensation. 

The  only  other  alternative  state  of  facts 
which  seems  possible  under  the  evidence  is 
that  Mr.  Martz  came  down  tbe  avenue  and 


into  the  zone  of  danger  at  a  rate  of  speed 
which  was  reckless  under  the  drcnmstances, 
and  thus  heedlessly  placed  himself  where  the 
concurrent  negligence  of  the  defendant  caus- 
ed his  death.  In  this  case  also  there  is  no 
right  of  recovery.  Wh§re  the  physical  facts 
shown  by  undisputed  evidence  raise  the  In- 
evitable inference  that  tbe  person  approach- 
ing a  railroad  crossing  did  not  look  or  listen, 
or  that,  having  looked  and  listened,  he  en- 
deavored to  cross  immediately  In  front  of  a 
rapidly  approaching  train  that  is  plainly  open 
to  his  view,  he  is  as  matter  of  law-  guilty  of 
contributory  negligence. 

It  seems  clear  that  there  la  no  situation 
shown  upon  any  possible  state  ot  facts  con- 
sistent with  the  evidence  which  can  authorize 
a  verdict  such  as  was  rendered  in  this  case. 
The  defendant  was  clearly  entitled  to  a  ver- 
dict in  its  favor.  Having  reached  this  con- 
clusion, we  deem  it  unnecessary  to  discuss  al- 
leged errors  in  the  Instructions  given  to  tbe 
jury.  With  respect  to  the  objections  urged 
against  thqse  instructions,  we  express  no 
opinUm. 

The  judgment  and  order  are  reversed. 
We  concur:  JAMES,  J.;  SHAW,  J. 


m  Cftl.  App.  648) 

copp  T.  anARANTz  ohi  co.  (Civ.  2006.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia- Sept.  28,  1»16.  Rehearing  Denied 
OcL  27, 1916 ;  Denied  by  Supreme  Court  Nov. 
27.  1916.) 

1.  Appeal  ano  Ebbos  ^1011(1)  —  Scope — 
CoNFLicTiNo  Evidence. 

In  tbe  presence  of  a  material  and  direct  con- 
flict in  the  testimony,  tbe  fiodings  of  tbe  trial 
court  wherein  they  are  adverse  to  the  appel- 
lant's cmitentioDs  must  be  sustained. 

[Ed.  Note.— 'For  other  cases,  see  Appeal  and 
Error,  GenL  Dig.  8S  8083-3988;  Dec.  Dig. 

2.  Afpbai.  Ann  Bbbob  ^31071(1)  Scope — 
Habuless  Ebbob— Findings. 

Though  the  trial  court  erroneously  held 
that,  at  the  time  of  an  alleged  tender  of  the 
amount  of  interest  due  on  a  note,  the  assignee 
of  the  payee  had  already  elected  to  declare  the 
entire  amount  due  in  accordance  with  his  right 
under  the  contract,  such  error  was  barmlesa, 
where  the  court  thereafter  correctly  hdd  that 
there  waa  in  any  event  no  tender. 

[Ed.  Note. — For  other  case^  see  Appeal  and 
Error,  Cent  Dig.  {  4234;  Dec.  Dig.  «»1071(1).] 

3.  Biua  AND  Notes  <8=»31S— NoNiraooriABLs 
Insteumbntb— Effect  of  Absionuent. 

Any  defenses  which  the  makers  of  a  non- 
negotiable  note  might  have  ui^ed  against  its 
payee  are  equally  available  as  against  his  as- 
signee. 

[Ed.  Note.— For  other  casesL  see  Bills  and 
Notes,  Cent  Dig.  8  751;  Dec.  Dig.  «=»315.] 

4.  Bills  and  Nona  «s»310— Nohkbootiablh 

iNSTStnOENTft— AOBEBUBHT  NOT  TO  TKANB- 
FEB— CONSTBUOTXOK. 

Although  the  payee  may  have  agreed  not 
to  negotiate  or  sell  a  nonnegotiable  instrument 
such  agreement  would  not  hinder  him  from 
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transfcmag  It  after  default  bad  been  made  in 
the  payment  of  interest. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  CenL  Dig.  U  742.  743;  Dee.  Dig.  «=> 
310.3 

5.  Bills  ahd  Notes  «=>103CL)— Nonhkooti- 

ABLB  iNSTBDUBItTS— WAUAHTIES— FOTUBK 

Pbomibbs. 

It  is  BO  defense  against  a  noanegotiable  In- 
stmment,  issued  in  payment  of  shares  of  ci\ 
stock  parchased  to  secure  control  of  the  com- 
pany, that  the  payee  said  no  more  treaaory 
stock  could  be  issued  and  that  more  was  issueo, 
where  it  did  not  appear  that  his  statement  was 
more  than  a  statement  of  opinion. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Cdg.  K  2S3-238;  Dec.  Dig.  «s» 
10311).] 

6.  COBPOBATIONS  ^S=>182  —  StOCKHOI-DKRS  — 
NOTICK    OF  COBPORATB  ACTS  —  PbEBUMP- 

nons. 

Presumptively  a  stockholder  bas  knowledge 
or  means  of  learning  the  facts  as  to  the  condi- 
tion of  any  stock  remaining  in  the  corporation 
treasury. 

[Ed.  Note.— For  other  eases,  see  Corporations, 
Cent.  Dig.  {$  686-090;  Dec  Dig.  «S3182.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Fred  H,  Taft,  Judge. 

Action  by  F.  F.  Copp  against  the  Guaranty 
Oil  Company.  Prom  judgment  tor  plaintiff, 
and  order  denying  motion  for  new  trial,  de- 
fendant appeals.  Aflirmed. 

Weaver,  McCracken  &  McKee,  of  Los  An- 
geles, for  appellant.  Clair  S.  Xappan,  of  Los 
Angeles,  for  respondent. 

JAMES,  J.  This  action  was  brought  upon 
a  promissory  note  executed  by  the  defendant 
Plaintiff  had  jndgment,  and  a  motion  made 
by  the  defendant  for  a  new  trial  was  denied. 
The  appeal  is  taken  from  the  Judgment  and 
also  from  the  order  denying  the  motion. 

The  promissory  note,  which  evidenced  an 
indebtedness  of  (14,100,  was  dated  at  Los 
Angeles,  June  14,  1911,  and  made  payable 
"an  or  before  two  years  after  date."  It  con- 
tained a  provision  that,  if  interest  payments 
were  not  made  when  due,  "then  the  whole 
sum  of  principal  and  interest  shall  become 
immediately  due  and  payable  at  the  option  of 
the  .holder."  In  December,  1911,  an  install- 
ment of  Interest  became  doe,  and  it  was  be- 
cause of  default  in  the  payment  of  this  in- 
terest that  the  plaintiff  declared  an  option  to 
mature  the  full  amount  of  the  note.  On  the 
29th  of  January,  1912,  written  notice  was 
given  to  the  defendant  company  of  this  elec- 
tion on  the  part  of  the  plafntiff,  and  this  ac- 
tion was  shortly  thereafter  brought  The 
payee  of  the  note  was  W.  H.  Puller,  who, 
after  the  December  Interest  payment  became 
due.  Indorsed  the  note  to  this  plaintiff.  As 
c(^teral  security  there  was  delivered  to  the 
payee  with  the  note  and  afterwards  trans- 
ferred to  his  indorsee  30,000  shares  of  the 
Lucky  Boy  Oil  Company  stock.  In  the  an- 
swer of  the  defendant  issue  was  raised  as  to 
the  matter  of  the  note  being  indorsed  to  this 
plaintiff,  and  It  was  denied  that  any  default 
had  t>een  committed  In  the  matter  of  the 


payment  of  interest  at  the  time  of  the  alleged 
election  of  the  plaintiff  to  declare  the  whole 
amount  of  principal  and  Interest  due.  In 
the  separate  defense,  more  particular  refer- 
ence to  which  will  be  hereinafter  made,  one 
of  the  allegations  was  that,  before  the  orig- 
inal payee  had  indorsed  the  note  to  plaintiff, 
tender  had  been  made  to  such  payee  of  th6 
amount  of  Interest  due  on  the  note,  together 
with  compound  Interest,  all  of  which  the 
payee  refused  to  accept.  It  appeared  In  evi- 
dence that,  prior  to  the  time  this  action  was 
brought,  the  representative  of  defendant 
called  upon  the  attorney  for  this  plaintiff  and 
made  request  to  be  allowed  to  pay  the  inter- 
est, both  simple  and  compound,  which  had 
then  accrued ;  that  the  attorney  for  plaintiff 
Informed  such  representative  of  defendant 
that  be  bad  no  authority  to  accept  anything 
except  the  full  amount  of  principal  and  In* 
terest.  There  was  a  conflict  In  the  testimony 
as  to  when  this  conversatioii  was  had.  Two 
witnesses  for  t^e  defendant  testified  that  It 
occurred  on  the  12tfa  day  ot  January,  1812 
<thls  action  having  been  cummenced  early 
in  March  of  the  same  year).  There  was  no 
dispute  In  the  evidence  showing  that  on  the 
29th  day  of  January,  1812,  a  letter  was  writ* 
ten  by  the  attorney  for  this  plaintiff  to  the 
defendant,  noticing  defendaDt  of  the  elec- 
tion of  the  plaintiff  to  declare  tJie  whole 
amonnt  of  the  note,  both  principal  and  Inter- 
est, due  on  account  of  the  default  In  the  pay- 
ment of  the  installment  of  Interest  which  had 
become  due  in  December,  1811.  The  attor- 
ney for  the  plalnUff  testlfled  that  the  con- 
versation had  with  the  representatives  of 
defendant,  wherein  an  offer  was  made  to 
pay  overdue  Interest,  occurred  after  the 
dispatch  and  rec^pt  by  them  ot  the  letter 
wherein  the  c^Ooa  was  ezerdsed  to  mature 
the  note. 

[1,  2]  In  the  presence  of  this  conflict  in  the 
testimony,  the  findings  of  the  trial  court 
wherein  they  are  adverse  to  the  appellant's 
contention  as  to  that  matter  must  be  sus- 
tained. We  flnd  In  the  transcript  the  record 
of  statements  made  by  the  learned  trial  Judge 
wherein  It  was  suggested  as  the  view  of  the 
court  that  it  was  Immaterial  as  to  whether 
any  tender  of  interest  was  made  before  or 
after  the  receipt  of  the  written  notice  of  elec- 
tion to  mature  the  note  because,  as  stated 
by  the  Judge,  when  the  parties  appeared  at 
the  ofllce  of  plalntUTs  attorney  they  were 
told  that  the  attorney  had  no  authority  ex- 
cept to  collect  the  full  amount  of  the  note. 
The  trial  Judge  declared  that  such  a  state- 
ment made  under  such  circumstances,  was 
sufficient  to  mature  the  note  and  to  show  an 
election  on  the  part  of  the  plaintiff  so  to  do, 
and  that  any  offer  then  made  by  the  defend- 
ant to  pay  the  interest  then  owing  was  In- 
effectuaL  We  are  hardly  prepared  to  agree 
with  the  trial  Judge  In  this  view,  but  we  can- 
not disturb  the  Judgment  because  of  such 
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erroneous  codcIusIod  for  the  reason  that  the 
QDdlngs  as  made  cover  the  issues  presented 
and  declared  that  no  tender  as  alleged  was 
ever  made.  The  trial  court  received  all  of 
the  evidence  touching  the  matter  of  this  ten- 
der, so  there  was  no  ruling  adverse  to  appel- 
lant by  which  it  was  prevented  from  show- 
iAg  the  facts  acoording  to  its  contention. 
It  may  have  heen  that,  with  all  of  the  evi- 
dence before  blm,  the  trial  judge  In  making 
up  the  findings  reconsidered  the  passing  con- 
clusion made  by  him  in  the  course  of  the 
trial  and  determined  that  the  tender,  if  made, 
was  made  as  the  testimony  Introduced  on  the 
part  of  plaintiff  showed,  to  wit,  after  the  re- 
ceipt by  the  appellant  of  the  letter  of  Janu- 
ary 29th  notifying  it  of  the  election  of  plain- 
tiff to  collect  the  entire  amoant  of  principal 
and  Interest. 

There  are  other  matters  alleged  In  the 
special  defense  set  np  in  the  answer  as  to  all 
of  which  the  trial  judge  refused  to  hear  any 
testimony.  Appellant  very  earnestly  con- 
tends that  such  special  matters  constituted 
good  defenses  and  that  it  should  have  been 
allowed  to  make  proof  of  them.  We  Qcote 
the  material  portion  of  the  answer  setting 
up  the  matters  adverted  to: 

"That  at  the  time  ot  the  making  and  dellver- 
iag  of  said  promissory  note  by  the  defendant, 
the  said  W.  U.  Fuller  agreed  aa  a  part  of  the 
consideration  thereof  that  be  would  not  OGgoti- 
ate  or  sell  or  allow  said  note  to  go  out  of  his 
possession  other  than  to  deposit  it  in  the  First 
National  Bank  of  Los  Angeles  until  the  same 
became  due  and  that  he  would  keep  the  said 
certificates  of  stock  for  the  30,000  shares  of 
stock  in  the  Lucky  Boy  Oil  Company  at  all 
times  available  so  that  Uie  defendant  could  use 
or  vote  them  in  any  stockholders'  meeting  of  the 
liucky  Boy  Oil  Company.'  That  at  the  time  of 
the  making  and  executing  of  said  note,  the  said 
defendant  was  the  owner  of  a  certain  large  por- 
tion of  the  capital  stock  of  said  Lucky  Boy  Oil 
Company;  That  the  stock  owned  by  the  defend- 
ant and  the  said  80,000  shares  owned  by  the 
said  W.  H.  Fuller  constituted  more  than  a 
majority  of  the  issued  stock  of  said  Lucky  Boy 
Oil  Company,  and  that  the  defendant  purchased 
said  30,000  shares  of  stock  from  said  W.  H. 
Fuller  for  the  purpose  of  giving  to  it,  the  de- 
fendant, the  stock  control  of  said  Lucky  Boy 
Oil  Company,  That  at  the  time  of  said  con- 
tract, the  said  W.  H.  Fuller  well  knew  such 
fact  and  then  and  there  well  knew  that  the  said 
Guaranty  Oil  Company  was  purchasing  said 
30,000  shares  of  stock  for  the  sole  purpose  of 
acquiring  a  majority  of  the  stock  of  said  Lucky 
Boy  Oil  Company.  That  said  Lucky  Boy  Oil 
Company  is  a  corporation  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the 
territory  (now  state)  of  Arizona,  and  that  said 
W.  H.  Fuller  had  been  for  many  years  the  at- 
torney of  said  company.  That  at  the  time  of 
the  making  and  executing  of  the  note  mention- 
ed in  the  complaint  of  the  plaintiff,  the  said  W. 
H.  Fuller  was  a  member  of  the  board  of  direc- 
tors of  the  defendant  company.  That  at  the 
time  the  defendant  executed  and  delivered  said 
note  and  acquired  said  30,000  shares  of  stock, 
the  said  W.  H.  Fuller  represented  and  stated 
to  the  defendant  that  no  more  stock  could  be 
issued  from  the  treasury  of  the  Lucky  Boy  Oil 
Company.  That  said  Guaranty  Oil  Company 
bdieved  said  statement  of  said  W.  H.  Fuller 
and  relied  npon  tiie  same,  and  would  not  have 
por^ased  said  stock  if  it  had  not  believed  that 
said  statement  was  true  and  eorrectand  th« 
.  asld  reprasentatlon  of  the  said  W.  H.  FuUw 


was  the  Inducement  which  cansed  said  Guar- 
anty Oil  Company  to  purchase  said  stock  and 
to  give  said  note.  That  after  the  said  W.  H. 
Fuller  bad  made  said  representations,  this  de- 
fendant discovered  that  the  same  were  false  and 
untrue,  and  that  said  Lucky  Boy  Oil  Company 
did  have  the  right  and  authority  to  issue  and 
sell  other  stock  out  of  its  treasury  other  than 
the  issued  and  outstanding  stock  at  the  time  of 
the  execution  and  delivery  of  said  note.  That 
said  Guaranty  Oil  Company  did  not  know  that 
it  did  not  have  such  right  until  long  after  the 
execution  and  deliver?  of  said  note.  That  after 
said  transaction,  saio  Lucky  Boy  Oil  Company 
did  iRsue  and  sell  other  stock  out  of  its  treasury, 
whereby  the  defendant  was  deprived  of  the  con- 
trol, or  the  right  to  control,  the  corporate  af- 
fairs of  said  Lucky  Boy  Oil  Company.  That 
said  defendant  attempted  by  a  le^al  procceditic 
to  have  the  issue  of  stock  by  said  Lucky  Boy 
Oil  Company  canceled  and  set  aside  but  was  un- 
able to  procure  the  same.  That  thereafter  the 
said  W.  H.  Fuller,  in  violation  of  hb  agree- 
ment not  to  negotiate  or  sell  or  allow  ssM  note 
or  said  stock  of  caid  Lucky  Boy  Oil  Company 
to  go  out  of  his  hands,  as  the  defendant  is  In- 
formed and  believes,  and  on  such  ioformation 
and  belief  allpges.  to  make  it  appear  tbat  the 
said  F.  F.  Copp  was  a  bona  fide  holder  of  said 
note  for  value,  caused  said  pretended  indorse* 
ment  to  be  made  thereon,  assi^aine  nud  negoti- 
ating said  note  to  the  said  plaintiff,  whereas, 
in  truth  and  in  fact,  as  the  defendant  is  inform- 
ed and  believes,  and  on  such  information  and 
hclirf  nlleses.  to  mnke  it  appear  that  the  said 
F.  F,  Copp  wan  a  bona  fide  holder  of  said  note 
for  value,  caused  said  pretended  indorsempnt  to 
be  made  thereon,  assiiniin?  and  ncKotiating  said 
note  to  the  said  plafntiPF,  whereas,  in  truth 
and  in  fact,  as  the  defendant  is  informed  and 
believes,  and  on  such  information  and  belief  al- 
leges, said  indorsement  wai*  made  without  any 
consideration  whatever.  That  it  appears  on 
the  face  of  said  note  that  the  same  Is  nnnnetroti- 
oble,  and  that  thereupon  the  said  plaintiff,  it 
she  ever  acouired  any  interest  or  any  H?ht  te 
sne  upon  said  note,  took  ft  subject  to  the  afore* 
said  defences  existing  between  the  defendant 
and  said  W.  H.  Fuller.*' 

[3-1]  It  may  be  conceded.  In  dlscaaiiiiK  tbe 
propositions  to  fallow,  tbat  any  defenses 
which  the  maker  of  the  note  might  have  ur^ 
ed  against  its  payee  were  equally  avatlable 
as  against  this  plaintiff.  The  note  was  non- 
n^otlable  In  form.  Smiley  t.  Watson  et  al., 
23  Cal.  App.  409,  138  Pae.  367.  We  think, 
however,  that  none  of  the  special  matters  set 
up  in  the  answer,  as  we  have  quoted  them, 
wonld  constitute  a  defense  In  this  action.  Aa 
to  the  alleged  agreement  on  Fuller's  part  not 
to  negotiate  or  sell  the  note  or  allow  It  to  go 
ont  of  his  possession,  and  that  he  wonld  keep 
tbe  certlQcates  of  stock  available  for  use,  this 
should  not  be  construed  as  an  agreement 
which  wonld  hinder  blm  from  transferring  It 
after  de&nlt  bad  been  made  In  the  payment 
of  Interest.  There  Is  no  allegation  tbat  the 
30,000  shares  of  stock  of  tbe  Lncky  Boy  Oil 
Company  were  not  at  all  times  arallable  for 
tbe  defendant's  use  In  the  stockholders'  meet- 
ings. As  to  the  alleged  representation  by 
Fuller  that  no  more  stock  could  be  Issued 
from  tbe  treasury  of  the  Lucky  Boy  Oil  Com- 
pany, It  does  not  appear  from  the  allegations 
that  such  statement  was  more  than  an  opin- 
ion of  the  said  Fuller,  or  that  be  made  the 
statement  with  Intent  to  dec^ve  or  with  th« 
knowledge  tbat  St  was  untrue.  It  appears  in 
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Che  same  allegatlonfl  ot  the  answer  tbat  the 
defendant  Itaelf  was  the  bolder  of  a  large 
number  of  shares  In  the  Lucky  Boy  Oil  Com- 
IMmy,  and  presumptively  as  such  stockholder  It 
would  have  knowledge  or  the  means  of  readily 
ascertaining  the  fact  as  to  the  condition  of 
any  stock  that  remained  In  the  treasury  of 
the  corporation.  All  of  the  alleged  errors 
predicated  upon  the  refusal  of  the  court  to 
hear  testimony  offered  by  the  defendant  re- 
lated to  the  special  matters  set  up  in  this  an- 
swer and,  in  the  view  we  take  of  the  case, 
were  without  prejudice  to  the  appellant.  The 
findings  in  their  g^eral  form  cover  the  is- 
sues presented,  and  there  Is  some  evidence  to 
be  found  la  the  record  to  sustain  the  deter- 
mination of  the  trial  judge  as  to  the  facts. 
Tha  judgment  and  order  are  affirmed. 

We  ooncor:  CONRBY,  P.  J.;  SHAW,  J. 


{SI  Col.  App.  690) 

HANDY  V.  HANDY.    (Civ.  1936.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia. Oct.  2, 1016.  RdliearinK  Denied 
by  Supreme  Court  Dec.  1, 1916.) 

Tbiax.  «=»60)— NoncK  of  Tbial--Statdte. 

Code  Civ.  Proe.  {  604,  providing  that  if  an 
iasue  of  fact  is  to  be  tried  proof  must  be  mad« 
that  the  adverse  parb'  has  had  five  days'  notice, 
has  DO  application  where  defendant  was  present 
by  cooDsel  when  the  case  was  called  for  trial, 
and  where  defendant  made  no  legal  ahowinK 
that  notice  which  be  received,  altbougb  not 
formal,  was  insufficient,  and  with  one  possible 
exception  the  answer  filed  was  frivolous,  it  was 
not  error  to  proceed  with  the  trial,  where  the 
only  reasons  given  for  continuaDce  were  that 
eonnsel  could  not  find  defendant  or  subpcena  a 
witness  living  outside  tbe  county. 

[Bid.  Note.— For  otber  cases,  see  Trial,  Cent 
Dig.  M  13-16:  Dec.  Dig.  <»s>6(l).] 

Appeal  tnat  Superior  Court.  City  and 
Ooonty  of  San  Fiandaco;  Frank  B.  Donne, 
Jndge. 

Action  by  Mande  E.  Handy  against  Bozel- 
Tin  B.  Handy.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

W.  C  CaTtO.  ot  San  Frandaco,  fbr  appel- 
lant. F.  A.  Berlin,  ot  Oakland,  tor  respond- 
vaL 

KERRIGAN,  J.  This  Is  an  aira>eal  from  a 
judgment  la  an  action  to  foretdoae  a  mortgage 
on  real  property  given  to  secure  a  promissory 
note  for  $400,  the  attack  npon  the  judgment 
being  based  upon  the  fact  that  the  trial  court 
denied  a  motion  of  tbe  appealing  defendant 
to  pos^ne  the  trial  of  the  action. 

At  the  time  set  for  the  trial  of  the  action, 
the  appellant,  by  bis  counsel,  appeared  In 
court,  and  moved  for  a  continuance  of  the 
trial,  stating  that  he  had  not  received  the 
five  days'  notice  prescribed  by  law ;  that  he 
had  not  had  time  to  And  the  appellant  nor 
snbptBna  a  witness  who  lived  out  of  the  city 
and  county  of  San  Francisco,  where  the 
action  was  pending.   No  showing  for  a  oon- 


tlnuanoe  was  made  under  the  provisions  of 
section  595  of  the  Code  of  Civil  Procedure, 
and  it  is  clear  that  the  motion  was  based 
entirely  upon  the  fact  that  the  appellant  bad 
not  received  a  full  five  days'  notice  of  the 
time  fixed  for  the  trial. 

Section  594  of  the  Code  of  Civil  Procedure 
provides; 

"SUtbcr  party  may  brine  an  issue  to  trial  or 
to  a  hearing,  and  in  the  absence  of  the  adverse 
party  •  *  •  tnay  proceed  with  bis  case,  and 

take  a  dismissal  of  toe  action,  or  a  verdict  or 
judgment,  as  the  case  may  require;  provided, 
however,  if  tbe  issue  to  be  tried  is  an  issne  of 
fact,  proof  must  first  be  made  to  the  satisfac- 
tion of  the  court  that  the  adverse  party  has  had 
five  days'  notice  of  sndi  triaL" 

The  Supreme  Court,  In  tbe  case  of  Sheldon 
T.  Landwehr,  1S9  Cal.  778,  116  Pae.  44,  con- 
struing that  section,  held  that  It  had  refer- 
ence only  to  proceedings  taken  against  a  par- 
ty In  his  absence,  and  that  it  bad  no  applica- 
tion to  a  case  Uke  the  one  here,  In  which  both 
parties  were  represented  and  present  when 
the  case  was  called  for  triaL  "Where,"  says 
the  court,  "the  party  has  actually  known 
that  the  case  was  set  for  a  certain  time,  and 
appears  at  that  time,  he  Is  not  entitled  to  a 
continuance  In  the  absence  of  a  claim  show- 
ing that  he  has  not  had  sn<ii  knowledge  long 
enough  to  enable  him  to  properly  prepare. 
It  is  in  each  case  a  question  for  the  discretion 
of  the  trial  court." 

In  tbe  present  case  the  appellant  had  filed 
his  answer,  be  was  present  In  court  when  the 
case  was  called  for  trial,  and  he  made  no 
legal  showing  to  the  effect  that  the  notice 
which  he  had  received  was  Insufficient  to 
enable  him  to  prepare  for  trial.  In  other 
words,  he  filed  no  affidavit  setting  forth  tbe 
reasons  why  he  was  unable  to  proceed  to 
trial,  or  why  his  witnesses  were  not  present 
in  court,  or  who  they  were,  or  what  they 
would  testify  to  If  present.  Moreover,  with 
one  possible  exception  the  answer  of  the  de- 
fendant raised  no  substantial  Issue  and  was 
frivolous.  AU  the  circumstances  of  the  case 
cast  a  suspicion  on  the  good  faith  of  tbe 
application  and  Induce  tbe  belief  that  It  was 
Intended  only  for  delay.  We  think  therefore 
that  the  defendant  was  not  entitled  to  Vba 
postponement  demanded. 

Tbe  judgment  la  affirmed. 


We  concnr: 
AADS,  J. 


LENNON,  P.  J.;  JtlCH- 


(U  Cat  App.  S«?) 
THOMPSON  T.  SOUTHERN  PAC.  00.  et  sL 
(av.  1570.) 

(District  Court  of  Appeal.  Third  District,  Cali- 
fornia. Sept.  28,  1916.) 

1.  Raiiaoaob  «=»32S{3)— CaoBSHfo  Aooidkht 

—  CONTBIBUTOBT  NBQUOBMCB  -~  DdTT  TO 

Stop. 

Obstructions  making  it  impossible  to  see, 
one  driving  his  automobile  onto  a  railroad  cross* 
ing,  without  stopping  to  listen,  and  it  oecessacy 
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St  oat  and  look,  Is  barmi  b;  contribatorj  neg- 
jence  from  recorerlns  for  collision  of  a  train. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  i  1069;  Dec  Dig.  «»S280).] 

2.  Bailboads  «»380@)— CBOSSUfa  Aooidbnt 

— CONTEIBOTOBT  NEGLIQBNCB— AsSUltPl'lON. 
One  approaching  a  railroad  crossing  may 
not  assume  that  any  approaching  train  will  be 
operated  without  negligence,  and  therefore  that 
the  bell  and  whistle  wiU  be  sounded. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent.  Dig.  I  1078;  Dec.  Dig.  «s»330(3).] 

3.  Tbiai,  ^=>194{17)  —  Instbuotion  —  Ijttai>- 

IWG    JUBT'8  PBOVINCE. 

Statement  in  an  instruction,  in  a  railroad 
crossing  accident  case,  that  there  was  no  sound 
of  an  engine,  bell;  or  whistle,  as  to  which  the 
evidence  was  in  coafiict,  was  an  invasion  of  the 
province  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  466;  Dec.  Dig.  <g=9l&4(17).3 

4.  Masteb  and  Servant  ®=s332{5)~VBBDicT 
FOB  Sebv ANT— Conclusiveness. 

Any  neRligence  proximately  causing  colli- 
sion of  a  train  with  an  auto,  being  in  running 
it  at  high  speed  without  warning  signal,  verdict 
for  the  trainmen,  sued  jointly  with  the  railroad, 
is  an  acquittal  of  their  prindpal  of  oegligeDce. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  «&=>332(5).] 

Appeal  from  Superior  Coart,  Tulare  Coun- 
ty; W.  B.  Wallace,  Judge. 

Action  by  J.  H.  Thompson  against  the 
Southern  Pacific  Company  and  others.  From 
an  adverse  judgment  and  order,  the  named 
defendant  appeals.  Beversed. 

Power  ft  McFadzean,  of  Vlsolla,  f6r  ap- 
pellant Alfred  Daggett  and  Lamberson. 
Burke  &  LambersDn,  all  of  Vlsalla.  and  J.  A. 
CbaK,  of  Dlnuba,  for  respondent 

BUBNB'rr,  3.  It  la  conceded  by  respond- 
ent that  aE4>^Iant  bas  made  a  fair  statemoit 
of  tbe  facts,  and  we  may,  therefore,  snb- 
stantially  adopt  the  same.  The  actiw  is  for 
personal  Injuries  to  plaintiff,  resulting  from 
a  collision  between  an  automobile  driven  by 
him  and  a  freight  train  of  appellant  The 
collision  occurred  July  18,  1812,  about  4 
o'clock  p.  m.,  at  a  grade  crossing  of  a  public 
highway.  The  crossing  Is  located  about  one 
mile  south  of  Dlnuba  in  the  county  of  Tulare, 
and  the  train  was,  at  the  time  of  the  accident 
in  charge  of  defendant  Keith,  as  engineer, 
and  defendant  Rhone,  as  conductor.  Defend- 
ant Waller  was  the  fireman.  Appellant  and 
Its  trainm^  were  jointly  charged  with  neg- 
ligence. 

The  amended  complaint  in  substance  al- 
leges that  bordering  the  public  highway  on 
which  the  accident  occurred  on  the  south, 
and  adjoining  the  railroad  right  of  way  on 
the  west,  there  was  at  the  time  of  tbe  acci- 
dent, and  for  a  long  time  prior  thereto  bad 
been,  an  orchard  belonging  to  one  Weddle; 
that  the  defendants  had  negligently  permitted 
to  grow  up  and  mature  on  said  right  of  way 
where  the  same  crosses  the  public  highway 
a  dense  growth  of  sunflowers  and  weeds; 
that  tbe  Tegetatlim'  had  grown  to  such  height 
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that  a  person  traveling  In  a  vehicle  In  an 
easterly  direction  along  the  highway  across 
the  railroad  right  of  way  could  not  see  the 
railroad  track  or  a  locomotive  engine  or  a 
train  of  cars  upon  It  for  any  distance  when 
looking  In  a  southeasterly  direction,  until 
he  reached  a  point  near  and  almost  immedi- 
ately upon  tbe  railroad  track ;  that  the  train 
of  cars  which  collided  with  plaintiff's  auto- 
mobile was  traveling  upon  its  track  from  the 
southeast  to  the  northwest ;  that  at  the  time 
of  tl^  accident,  the  plaintiff,  who  was  travel- 
ing along  eald  highway  in  an  easterly  direc- 
tion, brought  his  machine  down  to  a  slow 
gait  at  a  point  about  120  yards  west  of  the 
crossing,  moved  slowly  towards  the  crossing 
and  looked  for  an  approaching  train;  that 
because  of  the  presence  of  the  fruit  trees  In 
the  Weddle  orchard,  and  the  sunflowers  and 
weeds  on  appellant's  right  of  way,  he  did  not 
see  any  engine  or  cars  on  the  track  until  he 
was  practically  upon  the  track ;  that  before 
he  got  near  the  track  he  listened,  but  could 
not  hear  any  train  approaching  the  crossing ; 
that  when  he  reached  the  crossing,  defendant 
and  appellant  which  was  operating  the  trahi, 
by  and  tbrouf^  its  codefendants,  Eeitb,  Wal- 
ler, and  Rhone,  at  a  high  rate  of  speed  and 
in  a  careless,  reckless,  and  n^ligent  manner, 
ran  into  said  autwnobile  and  serioasly  In- 
jured plaintiff. 

It  is  alleged  that  the  defendants  Keith, 
Waller,  and  Rhone  did  not  have  cwtrol  vrer 
tbe  train;  that  tbey  omitted  to  ring  any  bell, 
sound  any  whistle,  or  idve  any  warning  what- 
ever as  the  train  approadied  tbe  cnnsing; 
that  if  defendants  had  sounded  the  whistle 
at  a  distance  ot  SO  rods  txom  the  crossing, 
and  had  continued  to  ring  tbe  bell  or  sound 
the  whistle  from  that  pdnt  until  they  readied 
the  crossing,  the  plaintiff  would  have  known 
of  the  approach  of  the  train,  and  would  not 
have  gone  npm  the  track  and  been  injured. 

The  answer  denied  all  the  allegations  of  the 
OHnplalnt  exc^  those  in  reference  to  tbe 
corporate  capa<dty  of  appellant  and  the 
existence  of  said  orchard,  and  afllrmatively 
alleged  that  the  train  was  carefully  and 
properly  nm;  that  plaintiff  was  driving  his 
automobile  at  a  speed  of  about  30  miles  per 
hour;  that  the  whistle  was  biown  and  the 
bell  sounded ;  that  plaintiff,  as  he  approached 
the  crossing,  did  not  look  or  listen  for  an 
approaching  train;  that  If  he  had  done  so, 
he  would  have  known  that  the  train  was  ap- 
proadilng  tbe  crossing  and  that  he  was  guilty 
of  contributory  negligence  which  directly  and 
proximately  caused  the  injuries.  Tbe  jury 
rendered  a  verdict  in  favor  of  plaintiff 
against  the  Southern  Pacific  Company  for 
$17,946.55,  but  against  plaintiff  as  to  said 
trainmen,  Eelth,  Waller,  and  Rhone. 

It  appears  that  plaintiff  In  company  with 
one  West  Lee  left  Dlnuba  about  4  o'clock  in 
tbe  afternoon  of  the  day  of  the  accident  In 
leaving  the  town,  they  croesed  the  railroad 
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ai^roxliiiatelr  one-balf  or  tttne-fonrtlis  of 
a  mile  northwest  of  the  crossing  wbere  tbe 
accident  bappenetf,  and  proceeded  In  a  south- 
erly direction  nntll  tbsj  came  to  a  county 
road  leading  In  an  easterly  direction  toward 
the  railway.  They  traveled  along  this  road- 
way and  In  an  easterly  dlr«;tton  unUl  the 
automobile  collided  with  the  train.  As  they 
crossed  tbe  railway  In  tearing  the  town  oC 
Dlnnba.  tbe  witness  Lee  looked  down  along 
the  railroad  track  In  a  southeasterly  direc- 
tion toward  the  town  of  Monaon  and  saw  tbe 
smoke  of  a  train  beyond  the  crossing  at 
which  the  accident  oecnrred.  Lee  and  the 
plaintiff  say  that  there  was  a  rough  place  In 
the  cDonty  road  upon  which  th^  were  travel- 
ing, about  ISO  yards  west  of  the  crossing, 
near  a  stone  culvert,  and  tbat  plalntUff 
brought  his  automobile  down  to  a  slow  gait, 
and  thereafter  moved  slowly  toward  the 
railroad  crossing.  They  and  thrir  witnesses 
testified  that  there  was  one  row  of  tall  sun- 
flowers extending  al(mg  the  south  side  of  the 
county  road  and  Into  tbe  railroad  right  of 
way,  to  within  a  few  feet  of  the  railroad 
track,  and  that  there  was  another  row  of 
tall  sunflowers  extending  southeasterly  from 
the  soutii  side  of  the  county  road  along  the 
fence  which  separates  the  railroad  right  of 
way  from  the  Weddle  orchard.  Lee's  esti- 
mate of  the  taelgbt  of.  these  sunflowers  was 
e  or  7  feet. 

The  westerly  or  southwesterly  boundary 
of  the  railroad  right  of  way  from  the  center 
line  of  the  railroad  track,  measured  along 
the  center  line  of  the  highway,  Is  about  70 
feet.  Plaintiff  testified  that  as  he  approached 
the  crossing  he  looked  in  a  southeasterly 
direction,  and  that  be  listened  for  the  purpose 
of  ascertaining  whether  or  not  there  was  a 
train  approaching  the  crossing,  but  that  he 
did  not  see  or  hear  one.  As  to  bis  knowledge 
of  conditions  at  the  crossing,  he  testified  as 
follows: 

"I  knew  that  trains  were  paseiag  up  and 
down  the  road  frequently,  and  I  was  somewhat 
fiuniliar  with  the  road.  I  do  not  know  how 
often  I  have  been  over  that  road,  but  1  believe 
I  had  been  over  it  once  that  day,  and  I  had 
bad  occasion  to  be  over  it  many  times  previous 
to  that  time,  but  I  went  uaaally  another  way 
and  didn't  go  over  this  crossing.  I  noticed  the 
sunflowers,  or  other  weeds  or  wild  oats  there 
about  ten  days  before  the  accident.  At  that 
time  I  particalarfy  noticed  the  sunflowers  and 
wild  oata,  and  tbu  other  vegetatioQ,  and  that 
is  the  reason  I  approached  as  cautiously  as  I 
could— and  I  knew  they  were  ttere  on  the  occa- 
rion  of  making  this  approach  to  the  railroad 
tra^  on  the  Iftth  day  of  Jaly." 

As  to  his  automobile  he  testifled: 
**Hy  automobile  was  in  good  condition  and 
repair,  both  as  to  brakes  and  otherwise,  and  I 
could  stop  it  within  a  distance  of  3  or  4  feet 
by  applying  the  brakes.  I  could  have  stopped 
it  by  the  emergency  brake,  or  the  foot  brake, 
or  by  shifting  my  gearing  across  to  the  other 
side  of,  the  <usc.  I  could  have  set  it  back  so 
that  it  would  not  have  moved  a  foot  aftor  tbat" 

[1]  As  to  his  ccmduct  while  within  the  raii- 
load's  right  of  way,  he  was  asked  this  qnes- 
tioa: 


"Now,  when  you  were  a^proachlog  the  cross- 
ing, and  while  you  were  within  the  lines  of  the 
right  of  way  of  the  railroad  company— still  on 
the  county  road,  of  course— did  yon  stop  your 
machine,  or  look  or  listen  fOr  an  approaddng 
train?" 

And  he  answered: 

"I  did  not  I  could'  not  have  seen  It  If  Z  did, 
unless  I  got  out  of  the  machine  and  walked  up 

to  the  track." 

By  this  answer  be  showed  very  clearly,  un- 
der the  decisions,  that  he  was  chargeable 
with  such  contributory  negligence  as  to  pre- 
clude recovery.  In  other  words,  he  did  not 
exercise  that  due  care  for  his  own  safety 
which  the  law  demanded  of  him.  It  was  his 
duty  to  stop  and  look  and  listen,  at  some 
point  where  such  conduct  would  be  effective. 
According  to  his  own  testimony,  he  knew  of 
the  obstructions  to  his  view.  But  If  he  had 
not  known  of  them  before,  he  certainly  ob- 
served them  that  day  when  be  attempted  to 
see  if  any  train  was  approaching.  Common 
prudence  under  such  circumstances  would 
dictate  that  he  bring  his  machine  to  a  full 
stop  before  attempting  to  cross  the  trade.  If 
he  bad  done  so,  he  would  undoubtedly  have 
heard  the  train  approaching.  But  to  ezerdse 
due  care,  under  the  situation  as  revealed  by 
him,  tbe  consensus  of  tbe  opinion  of  prudent 
men  would  require  him,  if  necessary  to  ascer- 
tain whether  bis  life  was  in  danger,  to  get 
out  of  his  madilne  and  go  forward  a  few  feet 
on  foot  In  order  that  the  matter  mlgbt  be 
placed  beyond  peradventure.  We  may  say.  In 
passing,  that  the  testlmwy  of  plaintiff  as  to 
the  obstruction  of  the  view  seems  almost  In- 
credible in  the  light  of  the  whole  record,  but, 
accepting  his  statement  as  true,  his  misfor- 
tune is  attributable  to  bis  own  carelessness. 

In  Herbert  v.  'Southern  Padflc  Co.,  121  Gal. 

227,  03  Pac.  651,  It  was  said: 

"But  the  cases  aristog  from  Injuries  suffered 
at  railroad  crossings  have  been  so  numerous, 
and  upon  certain  points  there  has  been  such 
absolute  acc(Htl,  that  what  will  constitute  ordi- 
nary care  in  auch  a  case  has  been  precisely  de- 
fined, and,  if  any  element  is  wanting,  the  courts 
will  bold  as  matter  of  law  that  the  plaintiff  has 
beoi  guilty  at  negligence." 

^e  rule  of  conduct  at  railroad  crossings  is 
therein  stated,  and  It  has  been'  recognized 
and  enforced  In  all  tiie  subsequent  dedsltxis 
of  tbe  Supreme  Court 

In  Green  v.  Southern  CaL  By.  Ga,  188  OaL 
1,  70  Pac.  026,  It  was  held  that: 

"As  a  general  rule,  one  approaching  a  railroad 
track  must  stop  and  listen,  and  the  only  excep- 
tion to  such  rule  is  that  there  may  be  particu- 
lar instances  wbere  the  drcumstances  would 
not  call  for  audi  precaution." 

And  in  tbe  consideration  of  the  focts  of 

that  case,  It  was  said: 

"The  fact  that  they  looked  to  the  east  as  they 
passed  the  gate,  or  opening,  farther  up  the 
street,  as  above  noted,  which  was  of  little  bene- 
fit to  them,  is  no  excuse  for  not  looking  or 
listening  at  points  near  the  track,  where  such 
looking  or  listening  would  have  been  effective." 
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In  Ohrlsslnger  t.  Southern  Padflc  Co.,  169 
Cal.  619,  149  Pac.  175,  the  rule  is  stated  as 

follows: 

"A  person  approaching:  a  railroad  track,  which 
is  itaeU  a  vamin?  of  daager,  must  take  advan- 
tage of  ererr  reasonable  opportunity  to  look 
aad  listen.  Undoubtedly  the  question  of  con- 
tributory negligence  or  freedom  from  it  is  ordi- 
narily one  for  the  jury,  bat  where,  as  here,  the 
standard  of  conduct  is  so  obrious  as  to  be  ap- 
plicable to  all  persons,  and  the  plaintiff  has  fail- 
ed to  measure  up  to  that  standard  under  the  cir- 
cumstances shown,  be  is  not  entitled  to  hare 
his  case  go  to  the  jury." 

In  Griffin  t.  San  Pedro,  L.  A.  &  8.  L.  H.  B. 
Co.,  170  Cal.  772,  161  Pac.  282,  L.  H.  A. 
1916A,  842.  after  reciting  tbe  facts,  the  Su- 
preme Court  said: 

"From  these  facts  it  is  clear  that  Mr.  GrifBn 
neglected  the  simplest  and  plainest  precautions 
for  the  safe^  of  himself  and  the  others  in  the 
automobile.  It  is  the  dut?  of  a  traveler  on  a 
highway  approaching  a  railroad  crossing  to 
use  ordinary  care  in  selecting  a  time  ami  place 
to  look  and  Usten  for  coming  trains.  He  should 
stop  for  tbe  purpose  of  making  such  observa- 
tions  when  necessary.  It  is  bis  duty  to  use 
all  his  faculties,  and  It  is  not  enough  if  he  mere- 
ly listens,  believing  tiiat  the  people  in  charge 
of  any  approaching  engine  will  ring  a  bell  or 
sound  a  whistle.  *  *  *  Be  (Mr.  Griffin)  bad 
his  car  under  perfect  control.  Tbe  brakes  bad 
been  tightened  that  day.  He  was  running  at  a 
very  low  rate  of  speed,  and  it  would  have  been 
easy  fcM*  him  to  stop  a  short  distance  beyond 
tbe  fence  comer  at  a  place  of  complete  safety 
and  one  well  suited  to  observation.  Failing  to 
do  this  amounts  to  contributory  negligence  on 
bis  part." 

It  may  be  said  that  Mr.  Griffin's  negligence 
In  that  case  was  no  more  manifest  than  that 
of  plaintiff  In  tbe  case  at  bar. 

It  is  true,  as  declared  in  the  opinions,  that 
the  rule  requiring  the  traveler  to  stop  Is  not 
an  absolute  one.  If  tbe  view  Is  entirely  unob- 
strncted,  the  traveler,  while  going  toward  a 
crossing,  may  see  whether  a  train  is  ap- 
proaching In  dangerous  proximity.  ,0f 
course,  In  a  case  like  that  It  would  be  idle  to 
require  the  traveler  to  stop  to  find  out  some- 
thing that  he  can  ascertain  just  as  well  wltta- 
out  stt^iplng.  He  must,  however,  avail  him- 
self of  the  vision,  and  U  he  la  exerdslng  ot^ 
dlnary  care,  he  need  not  except  to  allow 
an  approaching  train  to  pass  so  aa  to  avoid 
a  collision.  But  where  the  view  Is  obstruct- 
ed, be  must  place  himself  In  a  position  where 
he  can  use  his  faculties  of  observation  to  ad- 
vantage. In  such  case  he  Btopa — not  pri- 
marily to  avoid  a  collision— but  to  ascertain 
whether  a  collision  Is  threatened.  Whereas, 
ii  tbe  view  is  unobstructed,  If  he  stops,  It  Is 
to  allow  the  approaching  train  to  pass. 

It  appears  entirely  dear  to  us  that  the 
tox^aing  Is  decisive  of  tbe  nmtroversy,  and 
that  it  la  really  unneoessaiy  to  notice  other 
points.  However,  we  may  briefly  call  atten- 
tion to  two  ottier  grounds  of  criticism  that 
would  demand  a  reversal  of  the  judgment 

[2]  Among  the  instructions  given  by  the 
court  was  the  following; 

"Tbe  plaintiff,  in  approaching  the  railroad 
crossing  on  the  pnblle  liighway,  referred  to  in 
the  pleadings  in  tiiis  ease^  had  a  rii^t  to  rtdy  < 


upon  the  performance  Iqr  those  on  the  locomo- 
tive of  every  act  imposed  by  the  law  upon  them 
when  approaching  a  crosping.  In  tbe  legal 
sense,  he  was  innocent  uf  negligence,  unless 
there  was  a  want  of  ordinary  care  and  prudence 
on  his  part.  •  •  •  Th^  d«ree  ot  caotion  re> 
gmred  is  relative  to  the  risk:  but  no  person 
is  bound  to  assume  that  another  will  abandon 
any  reasonable  precaution,  or  violate  tbe  obliga- 
tion iniposed  upon  him  by  the  laws  of  the  land. 
Plaiotiff  was  authorized  to  assume  tliat  all  other 
persons  using  the  public  highway  would  do  so 
with  due  care,  and  it  cannot  be  imputed  as  neg- 
ligence that  he  did  not  antlapate  that  the 
servants  or  agents  in  charge  of  a  railroad  train 
on  said  highway  would  not  perform  their  duty 
of  ringing  a  bell  or  sounding  a  whistle  as 
the  law  required.  He  had  the  right  to  assume, 
until  he  reached  a  point  where  oe  could  look 
up  and  down  the  track,  that  no  train  was  ap- 
proaching the  crossing,  because  there  was  no 
sound  of  an  engine,  bell,  or  of  a  whistle." 

If  the  traveler  bad  the  right  to  assume 
that  defendant's  employes  would  observe  the 
law  requiring  them  to  ring  tbe  bell  and  sound 
the  whistle  when  approaching  the  crossing, 
he  would,  of  course,  have  a  right  to  rely  up- 
on receiving  such  information  of  approaching 
danger,  and  would  be  entirely  excusable  for 
neglecUng  to  avail  himself  of  any  other 
source  of  knowledge.  Again,  If  he  had  a 
right  to  so  assume,  If  no  bell  as  a  matter  of 
fact  was  rung  or  whistle  sounded,  he  would 
have  a  right  to  assume  that  no  train  was  in 
fact  approaching,  and  he  would  not  be 
chargeable  with  negligence  if  he  acted  upon 
that  assumption  and  proceeded  to  cross  the 
track. 

In  Huston  V.  Southern  California  By.  Co., 
150  Cal.  703,  89  Pac.  1093,  It  Is  said: 

"It  is  not  the  law  of  this  state  that  a  person 
approadiing  a  railroad  crossing  is  authorized 
to  assume  that  the  persons  operating  a  train 
will  not  in  any  way  be  negligent  In  that  opera- 
tion. This  doctrine  has  been  asserted  in  some 
of  the  states,  but  is  opposed  to  the  law  as  laid 
down  In  the  decisions  of  this  state  and  of  the 
Supreme  Court  of  the  United  States.  Such  a 
role  would  abrogate  the  doctrine  of  contributory 
negligence  in  all  such  cases." 

[3]  There  la  manifestly  another  fatal  error 
lurking  In  the  last  clause  of  tbe  instracUmi. 
Therein  the  court  plainly  Invaded  the  province 
of  tbe  lory  in  a  matter  of  vital  importance. 
It  was  probably  an  Inadvertence  to  declare 
that  "there  was  no  sound  of  an  mgine,  bell, 
or  of  a  whlstl^'*  but  the  effect  ms  the  same, 
whether  the  statement  was  intentionally 
made  or  not.  If  tlie.  evidence  bad  all  been 
In  fiavor  of  respondent's  contention,  it  might 
be  said  that  such  dedaratlon  was  without 
prejndicet  but  on  this  point  there  was  a 
sharp  cfmflict  In  tbe  testimony.  The  engi- 
neer, the  two  brakemen,  and  tbe  firemen  tea* 
tifled  that  the  whistle  was  sounded,  and  that 
tbe  bell  was  rang  np  to  the  crossing  and  bad 
been  ringing  constantly  for  about  two  miles, 
back  from  the  cnHuslng,  It  Is  plain  therefore, 
that  the  qnestUm  should  have  been  left  to 
the  jury  without  any  suggestion  or  state- 
ment as  to  the  fact  by  the  court. 

[4]  Again,  It  is  plain  that  the  negligence 
ot  appellant,  If  any,  which  was  the  proxi- 
mate cause  of  the  injury,  consisted  In  run- 
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niog  tbe  train  at  a  high  rate  of  apeed  wlth- 
oot  sounding  any  warning  of  Itu  approach. 
But  these  acts  of  commission  and  omls^on 
were  the  acts  of  appellant's  agents  whom  we 
hare  already  mentloQed.  Appellant  did  not, 
of  course,  actually  participate  in  running  the 
train,  but  it  Is  liable,  If  at  all.  upon  the  the- 
ory that  It  Is  responsible  for  the  want  of 
care  on  the  part  of  Its  servants.  The  Jury 
found,  however,  that  said  servants  were  not 
guilty  of  any  negligence.  It  would  follow 
that  an;>ellaut  was  acquitted  of  any  dereltc- 
tl<Hi  In  running  the  train.  In  Bradley  v.  Ro- 
senthal, 154  CaL  426,  97  Pac.  875,  129  Am. 
St  Bep.  171,  it  is  held  that  where  recovery 
Is  sought,  based  upon  the  act  or  omission  of 
an  agent,  which  the  principal  did  not  direct, 
and  In  which  he  did  not  participate,  an  ac- 
quittal of  the  agent  of  negligence  Is  an  ac- 
quittal of  the  principal  because  the  prln- 
dpal's  responsibility  is  cast  upon  him  by  law 
because  of  bis  relationship  to  his  agent. 

There  Is  some  contention  that  appellant  did 
actually  participate  In  the  accident  by  rea- 
son of  permitting  the  growth  of  weeds  so  as 
to  obstruct  the  view  of  the  track.  But  from 
respondent's  standpoint  upon  the  assumption 
that  he  was  exercising  ordinary  care,  it  is 
quite  clear  from  the  record  that  he  would 
have  been  apprised  of  the  danger  If  the  bell 
had  been  properly  rung  and  the  whistle 
sounded.  He  can  Justify  his  cause  of  ac- 
tion only  upon  the  theory  that  these  precau- 
tions were  omitted.  If  be  had  conceded  that 
these  usual  warnings  were  sounded,  he  would 
liave  bad  no  cause  with  which  to  go  to  the 
Jury,  as  he  showed  no  reason  why  he  would 
or  could  not  have  heard  them  in  time  to 
avoid  the  collision.  Indeed,  he  alleges  In  his 
complaint  that  he  would  have  hpard  the 
warning  If  It  had  been  given.  The  presence 
of  the  weeds  simply  emphasized  the  impor. 
tance  and  duty  of  great  care  on  the  part  of 
those  in  charge  of  the  train,  and  we  repeat 
that  since  they  were  acquitted  of  negligence, 
the  Jury,  to  be  consistent,  should  have  gone 
«  step  farther  and  exonerated  the  appellant 

The  Judgment  and  order  are  reversed. 

We  ciHicar:   UUIPMAN,  P.  J. ;  HART,  J. 


m  CaL  App.  W)   

8LAMA  TIKE  PROTECTOR  CO.  v. 
RITOHIB  et  aL    (Civ.  1674.) 

(Dbtiict  Court  of  Appeal.  Tliird  District.  Cali- 
fornia.   Sept  28,  19m) 

1.  Appeal  and  Ebbob  ^»10(^(1>— Rbvuw— 
CoNsmucnoN  of  AiiBionons  Contbact. 
In  the  absence  of  eztrintic  evidence,  there 
can  be  no  disturbance  on  appeal  of  eonsteuctloD 
b7  the  triftl  court  of  a  contract  so  characterized 
bj  ambiguity  and  uncertainty  as  to  the  nature 
of  the  relation  which  the  parties  intended  there- 
by to  create  between  themselves  that  ^ther  of 
Its  two  constructions  urged  by  tlie  respective  par- 
ties might  on  reasons  eqnally  cedent  be  sos- 
tained. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  I  395&;  Dec.  Dig.  «=»1008(1).] 


2.  Sales  ^62(S)— Oontkaot— Dvidbhck. 

Dxtrinalc  evidence  Md  to  warrant  a  finding 
that  the  ambiguous  contract  was  Intended  as 
one  of  agency,  and  not  of  sale. 

[Ed.  Note,— F(»  other  cases,  see  Sales,  Cent 
Dig.  gS  136,  137,  139;  Dec.  Dig.  «=»52(5).] 

Appeal  from  Superior  Court  Kings  Coun- 
^ ;  M.  L.  Short  Judge. 

Action  by  the  Slama  Tire  Protector  Com- 
pany against  O.  A.  Ritchie  and  another,  part- 
ners as  Ritchie  A  Herlot  From  an  adverse 
Judgment  and  order,  pialntUf  appeals.  Af- 
firmed. 

Miller  &  Milter,  of  Hauford,  for  appellant 
H.  Scott  Jacobs,  of  Hanford.  and  H.  P. 
Brown,  <a  Fresno*  tor  reqrandents. 

HART,  J.  TUs  ivpeal  1«  bgr  the  plaintiff 
from  the  Judgment  and  the  order  denying  it 
a  new  tiial. 

The  oontroversy  arises  oat  of  a  oontiAct 
entered  Into  between  the  plaintiff  and  the 
defendants,  as  oopartners,  at  Kansas  City, 
Mo.,  on  the  8th  day  of  October,  1910.  Said 
contract  ia  made  a  port  of  the  complaint 
The  plaintiff  Is  a  corporation  oi^nlzed  an- 
d«  the  laws  of  the  state  of  Nebraska.  The 
defendants,  at  the  time  of  the  making  of  the 
contract  mentioned,  were  copartners,  doing 
business  In  the  city  of  Sacramento  under 
the  firm  name  of  Ritchie  ft  Heriot 

The  single  question  presented  by  this  ap- 
peal is  whether  the  contract  upon  which  the 
action  Is  founded,  was  one  whereby  the  plain- 
tiff agreed  to  sell  and  the  defendants  agreed 
to  purchase  the  tire  protectors  at  the  prices 
and  upon  the  conditions  therein  spedfled, 
or  was  one  wherel^  the  plaintiff  agreed  to 
ship  or  make  consignments  of  the  tire  protec- 
tors to  the  defendants  upon  the  understand- 
ing or  condition  that  the  protectors  to  be  so 
shipped  or  consigned  should  be  paid  for  only 
when  they  were  sotd  by  the  defendants,  or, 
to  put  the  proposition  in  another  form,  it  is 
whether  the  parties  to  the  contract  intended 
it  to  operate  only  to  create  between  them  the 
relation  of  prlncU)al  and  agents  or  that  of 
creditor  and  debtor,  or,  in  other  words, 
whether  the  delivery  of  the  goods  to  the  de- 
fendants was  intended  by  the  agreement  to 
constitute  an  absolute  sale  thereof.  The 
proposition  thns  stated  calls  for  a  construe* 
tion  of  said  contract,  or,  what  practically 
amounts  to  the  same  thing,  Involves  the  qnea* 
tlon  whether  the  court's  findings,  which  nec> 
essarlly  involve  and  exempli^  its  constrao- 
tlon  of  the  contract  derive  sufficient  support 
from  the  evidence^  The  contract  In  fall 
raids  as  follows: 

"Aftrecments  made  this  8th  day  of  October, 
1910,  by  and  between  Slama  Tire  Protector 
Company,  Kansas  City,  Mo.,  known  as  the  par- 
ty of  the  firat  part,  and  Ritchie  and  Herlot  ot 
Sacramento,  Cal.,  known  as  party  of  the  second 
part,  witnesaeth: 

"That  whereas,  party  of  the  first  part  is  en- 
gaged in  selling  tire  protectors,  known  as  Slama 
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tire  protector,  whidj  prodcct  is  protected  by 
Tariotia  letters  patent  of  the  United  States  of 
America;  and 

"Whereas,  the  party  of  the  second  part  Is  de- 
sirous of  parcbasins  and  BeUing  said  protectors 
in  the  states  of  Wasbinffton,  Oregon,  California, 
Arizona,  and  Nevada. 

"Whereas,  the  party  of  the  first  part  is  willing 
to  permit  party  of  the  secoDd  part  to  sell  said 
protectors  in  accordance  with  terms  mentioned 
herein : 

"Now.  therefore,  in  consideration  of  the  prem- 
ises and  of  one  dollar  by  each  of  the  parties 
hereto,  the  other  in  band  paid,  receipt  whereof 
is  hereby  acknowledged,  said  parties  do  cove- 
nant and  agree  to  and  with  each  other  aa  fol- 
lows : 

"(1)  The  parties  of  the  second  part  agree  to 
purcbase  from  said  first  party  a  total  of  five 
hundred  pair  of  above-referred  protectors  for 
each  year  of  this  contract  to  be  taken  either  on 
or  before  expiration  of  each  year  of  contract, 
and  such  quantity  that  is  purchased  over  the 
stipulated  amount  can  be  applied  toward  total 
purchases  of  next  succeeding  year's  purchases. 

"(2)  Said  second  party  agrees  that  they  will 
not  sell  any  of  said  protectors  at  less  than  the 
established  list  prices  attached  herewith,  mark- 
ed Exhibit  A,  when  selling  to  the  consumer,  nor 
allow  any  of  their  subagents  to  violate  this 
agreemeat. 

"(3)  The  second  party  agrees  to  spend  the 
sum  of  two  thousand  dollars  ($2,000.00)  annual- 
ly during  the  life  of  contract  towards  advertis- 
ing said  protectors  in  manner  they  see  fit  for  the 
benefit  of  the  sole  of  buch  protectors,  and  all 
expenditures  for  such  advertising  to  be  reported 
by  verified  statements  to  said  first  party.  It 
is  also  understood  that  any  amount  spent  over 
and  above  this  sum  can  be  applied  toward  mak- 
ing total  of  the  amount  to  be  spent  during  the 
life  of  this  contract. 

"(4)  The  party  of  the  first  part  agrees  to  fur- 
nish party  of  the  second  part  such  quantities 
of  circuiar  matter  with  the  said  second  party's 
name  printed  thereon  at  any  time  they  are  re- 
quested to  do  so  and  in  such  quantities  as  will 
he  necessary  for  the  second  part>'  to  properly 
circularize  the  territory  covered  and  allotted  to 
said  second  party. 

"(5)  The  said  ^arty  of  the  first  part  a^ees 
to  turn  over  all  inquiries,  orders,  and  business 
coming  from  the  territory  or  states  specified 
herein, 

"(6)  Said  first  party  agrees  to  supply  a  suffl- 
cient  stock  of  said  protectors  to  meet  all  reason- 
able demand  to  said  second  party,  and  a  report 
of  stock  on  hand  is  to  be  made  the  Ist  day  of 
each  month  to  said  first  party  by  said  second 
party.  All  goods  taken  from  such  stock  to  be 
paid  for  as  provided  hereinafter.  New  and  un- 
used protectors  are  only  to  be  considered  as 
stock  on  band.  All  stock  on  hand  to  be  kept 
fully  insured,  and  all  freight  and  storage  charg- 
es to  be  paid  by  second  party,  and  in  the  event 
of  any  of  said  goods  being  returned  for  any  rea- 
son, freight  is  to  be  prepaid  back  to  the  factory. 

"(7)  The  price  to  be  paid  to  first  party  for 
such  protectors  as  they  shall  purcbase  will  be 
list  price  as  per  Exhibit  A  attached  herewith, 
leas  discount  of  30  per  cmt.  therefrom  with 
an  additional  discount  of  5  per  cent  for  cash, 
payable  the  10th  of  each  month  of  net  cash,  if 
paid  at  the  end  of  each  month.  If  the  said  sec- 
ond party  shall  comply  with  all  the  terms  and 
conditions  of  this  contract,  and  as  soon  as  the 
total  purchases  paid  for  amount  to  two  hundred 
fifty  (250)  pair,  then  the  said  first  party  will 
allow  an  additional  discount  of  5  per  cent,  from 
all  protectors  purchased.  Should  these  same 
conditions  be  complied  with,  and  the  total  paid- 
for  purchases  amount  to  five  hundred  (oOO)  pair, 
then  another  5  per  cent,  will  be  allowed,  thus 
making  a  total  discount  from  the  list  price  in 
that  eroit  amount  to  30—6—9  per  cent,  and  the 


extra  5  per  crat  for  cash.    In  the  emit  oi 

the  maximum  discount  being  reached,  permi>- 
sion  is  given  as  a  matter  of  convenience  to  figure 
a  total  net  discount  o£  40  per  cent. 

"(8)  Privilege  is  given  to  said  eecond  party  to 
call  and  advertise  our  product  under  the  name 
of  'the  armour  plate  tire  protector.' 

"(0)  Tbe  life  of  this  contract  shall  be  for  a 
term  of  five  (5)  years,  but  shall  not  be  assign- 
able by  the  party  of  the  second  part." 

Annexed  to  the  contract  is  a  schedule  con- 
tainiDg  a  list  of  the  prices  which  the  de- 
fendants were  to  pay  for  tbe  goods  conHign- 
ed  to  them  by  the  plaintiff  under  the  terms 
of  tbe  agreement,  and  for  not  less  than  whldi 
they  were  to  sell  tliem  to  the  publla 

Tlie  complaint  avers: 

"That  under  and  pursuant  to  said  contract 
plaiotiS  shipped  to  defendants  at  Sacramento, 
Cal.,  at  defendants'  instance  and  request,  be- 
tween tbe  8th  day  of  October,  1910,  and  the  1st 
day  of  May,  1911,  tire  protectors  of  the  value 
$18,700.45,  estimated  at  the  price  provided  for 
in  said  contract;  that,  as  plaintiff  is  informed 
and  believes,  and  on  such  information  and  be- 
lief alleges,  all  of  said  tire  protectors  so  deliver- 
ed to  defendants  as  aforesaid  have  been  sold 
by  defendauts." 

It  Is  alleged  tliat  of  the  sum  above  men- 
tioned there  has  been  paid  by  the  defendants 
to  the  plaintiff  tbe  sum  of  $2,741.75  only, 
and  that  there  is  consequently  due  the  lat- 
ter from  the  former  the  sum  of  $15,958.70. 

A  general  demurrer  to  tbe  complaint  hav- 
ing been  overruled,  the  defendant  Ritchie  an- 
swered. 

Tbe  answer  admits  tbe  making  of  the  con- 
tract mentioned  in  the  complaint,  admits  the 
shipment  to  the  defendants  by  the  plain- 
tiff of  a-  certain  quantity  of  the  protectors, 
but  denies  that  they  were  of  the  value  of 
$18,700.45,  averring,  however,  that  they  were 
of  tbe  value  of  $28,333.45,  denies  that  said 
fire  protectors  so  delivered  to  the  defendants 
have  been  sold  by  said  defendants,  but  ad- 
mits that  of  the  protectors  so  delivered  to 
the  defendants  the  latter  have  sold  "about 
$6,279  worth  only,"  which  amount  it  is  al- 
leged has  been  paid  to  the  plaintiff. 

The  answer  sets  up  a  nomber  <tf  special 
defenses  and  counterclaims  growing  out  of 
alleged  breaches  of  the  agreement  the 
plaintiff,  said  counterclaims  amounting  in 
the  aggregate  to  the  snm  of  $42,000.  As  to 
these,  however,  it  may  here  be  ronarked  that 
the  court  ft»und,  and  appears  to  have  been 
justified  in  so  finding,  tliat  the  defendant  was 
entitled  to  nothing  on  the  counterclaims 
pleaded  by  him.  They  therefore  need  not  be 
further  noticed. 

It  is  further  alleged  in  tbe  answer  tibat, 
after  the  contract  in  question  was  made,  the 
partnership  existing  between  Bltchle  &  Her- 
iot  at  the  time  of  the  execution  of  said  in- 
strument was,  by  the  mutual  consent  of  said 
partners,  dissolved,  and  that  tbe  said  con- 
tract was  thereupon  assumed  by  the  said 
Ritchie,  "who  continued  to  transact  the  busi- 
ness theretofore  conducted  by  tbe  said  co- 
partnership." 

The  court  found  that  the  iHeoded  contract 
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was  entered  Into  between  tbe  parties  as  al- 
leged ta  tlxe  complaint;  that  the  plaintiff 
shipped  to  the  defendants  at  Sacramento  tire 
protectors  ot  the  value  of  $18,700.45;  that 
the  defendants  did  not  sell  all  the  protectors 
so  shipped,  bnt  did  sell  a  portion  thereof, 
amoontlng  In  valoe  to  the  sam  of  $2,741.76 ; 
that  all  of  said  goods  were  shipped  to  and 
received  the  d^endants  to  be  paid  for 
when  sold,  and  not  otherwise;  tliat  no  part 
of  tbe  said  sum  of  $18,700.75,  the  valne  of 
the  protectors  shipped  to  the  defendants,  has 
been  imtd  1^  the  said  defendants,  exc^  the 
sum  of  $2,741.76;  "bnt  the  court  finds  that 
It  is  not  true  that  there  is  a  halance  due 
from  the  said  dtfendants  to  platnUff  in  the 
smn  of  $15,958.70,  or  any  other  sum." 

It  must  be  conceded  that  the  contract,  np- 
fm  Its  face,  is  rather  ambiguous  and  oncer* 
tain  as  to  Oie  nature  of  the  relation  which 
the  parties  thereto  Intended  thereby  to  es- 
tablish between  themselves.  That  the  con- 
struction placed  upon  It  by  the  trial  conrt.  as 
ertdenced  by  its  findings,  Is  reasonable  and 
sustainable  by  certain  language  of  the  In- 
strument, no  one  reading  the  writing  will 
for  an  Instant  doubt  On  the  other  band, 
language  Is  used  from  which  the  conclusion 
might  jusUy  be  Justified  that  the  Intention 
wad  that,  while  the  defendants  were  to  en- 
Joy  the  exclusive  right  and  privilege  of  sell- 
ing the  tire  protectors  within  the  territory 
designated  In  the  contract,  they  were  never- 
theless to  be  required  to  purchase  the  goods 
outright  from  the  plaintiff  on  the  terms  and 
conditions  of  the  agreement,  and  that  each 
order  or  shipment  waa  to  constitute  an  ab- 
solute sale. 

The  preamble  to  the  contract  contains  the 
declaration  that: 

"The  party  of  the  first  part  is  willing  to  per- 
mit party  of  secoad  part  to  sell  said  protectors 
in  accordance  with  the  terms  mentioned  herein." 

Among  the  terms  of  the  contract  Is  a  pro- 
vision that  the  prices  at  which  the  defend- 
ants are  to  sell  the  article  must  not  be  less 
than  the  established  prices  indicated  in  the 
schedule  attached  to  the  contract  exhibiting 
a  list  of  prices,  "nor  allow  any  of  their  sub- 
agents  to  violate  this  agreement"  This  lan- 
guage, viewed  by  the  light  of  that  of  the 
preamble,  above  referred  to,  appears  to  make 
It  very  dear  that  the  Intention  was  that  the 
defendants  were  by  the  contract  to  act  as 
mere  selling  agents  of  the  plaintiff.  As 
counsel  for  the  defendant  well  suggest: 

'The  idea,  of  subagenta  must  presuppose  an 
asait  «  •  *  There  could  be  no  reason  for 
the  expression  'subagenta  unless  the  parties  bed 
in  mind  tluit  the  second  parties  were  Uie  agent 
of  the  first  party  in  the  matter  of  the  distribu- 
tion of  these  protectors." 

Again,  the  third  paragraph  of  the  am- 
tract  binds  the  defoidants  to  tlie  obligation 
of  e^Msidlnc  the  som  of  $2,000  each  year 
during  tfaie  life  of  the  ccmtract  for  the  pur^ 
pose  of  advertising  the  xvotectoxs  and  to 
render  to  the  plaintiff  a  verified  atatement 


of  expenditures  for  such  purpose^  Such  a  prth 
vision  Is  a  most  nnnsnal  one  in  a  contract 
providing  for  the  absolute  or  unconditional 
sale  of  a  commodity.  If  the  contract  was 
intended  as  tme  for  the  abs<dute  sale  of  the 
article  at  tiie  prices  specified  therein,  Is  It 
reasonable  to  suppose  that  the  defendants 
would  have  bound  themselves  for  a  period  of 
five  years  to  the  expoidlture  of  sudi  a  large 
sum  each  year  of  the  five  for  such  a  puiv 
pose?  Indeed,  If  It  liad  been  intended  as 
BU(A  a  contract,  is  It  reasonably  to  be  sup- 
posed tliat  the  plaintiff,  having  received  Its 
price  for  its  goods,  would  have  exacted  sudh 
an  agreement  from  the  purchaser?  The  bur- 
den Imposed  by  said  provlsl«i  as  a  condition 
upon  wMch  a  party  might  acquire  the  rl^ts 
and  authority  of  a  selling  agent  for  anothw 
would  not  be  per  ae  an  unreasonable  one; 
for,  as  counsel  for  the  defendant  suggest,  the 
clause  may  the  more  reasonably  be  con- 
strued as  involving  an  agreement  on  the  part 
of  the  defendants  to  expend  the  amount  re- 
quired for  adverting  as  a  bonus  for  the 
right  and  privilege  of  acting  as  the  selling 
or  distributing  agents  of  the  plaintiff  within 
the  deslgimted  territory.  Then  there  is  the 
clause  whereby  It  Is  covenanted  that  the 
plaintiff  will  supply  the  defendants  with  a 
sufficient  "stock  of  said  protectors  to  meet 
all  reasonable  demands,"  the  defendants  to  re- 
port to  the  plaintiff  on  the  first  day  of  each 
month  the  amount  of  stock  on  hand.  Said 
clause  further  provides  that  the  defendants 
were  to  keep  the  stock  on  hand  fully  insured. 
Such  conditions  as  these  are  rarely  to  be 
found  In  a  contract  of  sale,  but  are  peculiarly 
appropriate  to  a  bailment  or  some  other 
transaction  by  which  it  Is  not  intended  that 
the  consignee  of  the  goods  shall  acquire  title 
thereto. 

Thus  we  could  proceed  and  point  out  other 
language  of  the  contract  which,  taken  alone 
or  viewed  in  connection  with  the  provisions 
of  the  instrument  above  referred  to,  clear- 
ly Implies  that  the  contract  was  intended  to 
establish  the  relation  of  principal  and  agents 
between  the  parties,  and  not  intended  as  a 
contract  for  the  sale  of  the  goods ;  but  It  Is 
unnecessary  to  further  examine  the  contract 
for  this  purpose.  The  instrument  is  present- 
ed herein  In  full,  and  there  can  be  no  diffi- 
culty in  observing  from  its  language  that  the 
conclusion  arrived  at  by  the  court  below  as  to 
its  legal  nature,  scope,  and  effect  involves 
a  reasonable  view  of  the  language  of  the 
writing. 

We  do  not  say  that  the  provisions  of  the 
contract  above  spedflcally  adverted  to  are 
wholly  IncooBistent  with  the  theory  that  the 
tranaactl(m  was  Intended  as  a  contract  of 
sale.  What  we  do  say  is  that  the  provisions 
are  perfectly  condstent  with  a  contract  cre- 
ating an  agency.  Indeed,  as  declared,  some 
of  them  are  tot  rarely  to  be  found  incorpo- 
rated Into  a  contract  for  the  absolute  or  un- 
conditional sale  of  goods.  And  It  should  fur* 


Digitized  by 


Google 


28 


161  PAOIFIO  RBPORTEB 


(Cat 


tber  be  noted  that  the  ptatDtlff  appears  to  i 
have  proceeded  in  this  action  upon'  the  theory 
that  the  tranBaction  InTOlred  only  t:  condi- 
tional sale  of  the  protectors  to  the  defend- 
ants. ,  The  CMQplalnt  allege,  npon  the  In- 
fonnatlon  and  belief  of  the  plaintiff,  that 
all  of  the  protectors  shipped  to  the  defend- 
ants had  been  sold  by  tine  latter.  If  the 
transaction  was  in  fact  an  abstHnte  sale  of 
the  goods,  why  such  an  allegation  In  the  com- 
plaint? What  material  dtfCercnce  could  it 
make  to  the  lOalntlflt  whether  the  goods  were 
or  were  not  sold  by  the  defendants.  If,  In 
truth,  the  sale  was  ahstdnte^  and  title  to  the 
goods  passed  to  the  def aidants?  The  aver- 
ment is  obviously  wholly  Inconsistent  with 
.  the  theory  of  an  absolute  or  unconditional 
sale. 

[1]  As  suggested,  however,  it  most  be  ad- 
mitted that  the  contract  contains  some  lan- 
guage which,  if  considered  by  itself  or  with- 
out reference  to  or  consideration  of  other 
language  of  the  Instrument,  might  warrant 
the  construction  to  which  the  writing  la  sub- 
jected by  the  plaintiff,  viz.  that  It  involves 
an  agreement  for  the  absolute  sale  of  the 
tire  protectors  to  the  defendants.  Indeed, 
it  may  Justly  be  assumed  to  be  true  that  the 
instrument  Is  so  characterized  by  ambiguity 
and  uncertainty  as  to  the  nature  of  the  rela- 
tion which  the  parties  Intended  thereby  to 
create  between  themselves  that  either  of  the 
two  constructions  of  the  contract  urged  by 
the  respective  parties  might  upon  reasons 
equally  cogent  be  sustained.  The  question 
therefore  then  arises,  assuming,  of  course, 
that  no  competent  testimony  extrinsic  to  the 
writing  itself  reflecting  light  upon  the  real 
intention  of  the  parties  has  been  received: 
Is  it,  In  such  a  situation,  wtthln  the  proper 
or  l^al  functions  of  a  court  of  review  to  de- 
dare  that  Qie  construction  ^ven  the  writing 
by  the  trial  court  should  be  rejected  and  sup- 
planted by  the  other  constructi(ni  of  which 
the  [nstmment  is  snsceptible?  Manifestly  no 
reason  can  be  conceived  which  would  sup- 
port an  affirmative  r^ly  to  that  questl<^ 
The  appeal  court  could  not  adopt  such  a 
course  in  such  a  case  without  resorting  to 
the  exercise  of  arbitrary  power.  So,  If  there 
were  no  other  evidence  in  this  record  but  the 
instnmient  itself  which  throws  or  tends  to 
throw  any  light  on  the  relation  which  the 
parties  by  the  contract  Intended  to  establish 
between  themselves,  we  would  feel  constrain- 
ed— Indeed,  it  would  be  our  duty— to  uphold 
the  construction  given  the  contract  by  the 
trial  court,  as  evidenced  by  Its  findings. 

[21  Bnt  there  was  introduced  and  received 
in  the  case  some  evidence  extrinsic  to  the  In- 
■troment  its^  wfaldi  we  think  tends  to  sup- 
port the  trial  court's  constructtcm.  After  the 
contract  was  made  and  a  lai^  stock  of  pro- 
tectors  had  been  shipped  to  the  defendants, 
omsiderable  correspondence  by  mall  was  car- 
ried on  between  the  parties;   Some  of  these 


lettWB  were  introduced  in  evidence.  Ex- 
cerpts from  a  few  will  be  sufficient  to  Indi- 
cate that  the  plaintiff  understood  the  con- 
tract to  call  for  a  payment  for  the  goods 
shipped  to  the  defendants  only  when  the  tat- 
ter sold  the  same.  In  one  of  the  plaintiffs 
letters  to  the  defendants  the  following  lan- 
guage was  used: 

"It  is  also  much  to  be  regretted  to  note  the 
exceptional  dry  weather  California  is  experienc- 
ing, especially  this  being  your  first  year  with 
the  protectors,  and  as  you  say,  bo  much  depend! 
upon  the  weather  in  yonr  section  of  the  country. 
No  doubt,  however,  when  the  rains  do  start,  you 
will  make  up  for  lost  time,  which  la  surely 
hoped  for,  as  you  know  by  my  previous  letters 
that  this  amount  of  stodi  we  have  with  you  has 
put  us  in  rather  tight  financial  drcumstaaces 
and  caused  ua  to  borrow  mcmey  from  the  banks 
in  order  to  meet  our  own  obligations,  which 
were  neeeasarily  increased  on  account  of  the 
anticipated  business  from  you.  We  really 
realize  your  condition  on  account  of  the  weather, 
and  have  enough  faith  In  you  to  know  that,  if 
the  business  is  to  be  had,  you  will  get  it.  All 
WG  want  is  that  jou  play  the  game  square,  and 
you  will  find  us  easy  people  to  get  along  with." 

In  the  same  letter  reference  Is  made  to  a 
proposition  by  the  defendants  to  sell  a  por- 
tion of  their  territory  to  a  Mr.  Kaar  for  the 
sum  of  $1,000,  and  the  plaintiff  wrote: 

"We  were  very  much  interested,  however,  in 
noting  your  proposition  to  Mr.<  Kaar,  and 
would  hke  to  know  just  what  territory  yon  in- 
tended turning  over  to  blm  for  this  amount,  and 
also  your  reason  for  making  a  proposition  of 
(liis  kind.  We  were  wondering  if  you  are  get- 
ting dissatisfied  with  the  proposition,  or  thoaght 
that  Salt  lAko  CXty  was  a  little  out  of  your 
territory." 

Again,  the  following  letter,  nnder  date  of 
February  24,  19ll,  was  addressed  by  the 
plaintiff  to  the  defendants: 

"We  hardly  know  how  to  express  ourselves  in 

replying  to  your  telegram  in  which  you  inform 
ua  that  you  have  not  sold  any  protectors  for 
two  months,  and  in  this  tetegnunyon  say  there 
is  none  to  make  this  month,  we,  of  course, 
realize  the  dry  weather  had  something  to  do 
with  the  sales  falling  off.  bat  when  they  are 
reduced  from  what  they  were  to  absolutely  noth- 
ing we  cannot  help  but  think  something  Is 
wrong,  and  yon  in  our  posiHcHi  wonid,  of  course, 
think  likewise.  We  hare  treated  you  absolutely 
square  in  all  of  our  dealings  with  you.  and  ex- 
pect the  same  from  you.  If  It  is  your  intention 
to  discontinue  handling  our  protectors,  we  wish 
you  would  aay  so  at  once  and  return  what  new 
unused  stock  yon  have  on  hand  by  prepaid 
freight  and  remit  for  the  balance  due  ua  as  per 
our  agreement.  Stock  that  has  been  put  to  use 
is  not  returnable." 

It  is  not  necessary  to  enter  herein  upon 
an  analytical  examination  of  the  above  let- 
ters to  show  that  their  language  clearly  Im- 
plies the  relation  of  principal  and  agent  be- 
tween the  parties.  The  letters  sufficiently 
speak  for  themselves  in  that  respect. 

Other  letters  passing  between  the  parties 
were  introduced  in  evidence.  In  the  place  of 
presenting  herein  extiacts  therefrom.  It  Is 
sufficient  to  say  that  said  letters  contained 
language  clearly  indicating  that  both  imrties 
to  the  contract  understood  the  agreement  to 
have  been  intended,  not  as  a  contract  for  the 
abeolnte  sale  of  the  gooda,  bat  mer^  to  vest 
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In  tbe  defMidants  tb«  anthorlty  of  agenta  In 
the  sale  of  said  goods  within  the  MTeral 
states  named. 

Many  other  slgnlflcant  considerations  re- 
vealed by  the  correspondence  between  the 
parties  might  be  mentioned,  all  tending  to 
support  the  theory  that  the  contract  was  in- 
tended as  and  In  fact  was  a  contra^  of 
agency,  or,  at  the  most,  a  conditional  sale, 
the  protectors  consigned  to  the  defendants  to 
be  paid  for  only  when  the  goods  consigned 
to  the  defendants  were  sold  by  them. 

In  addition  to  the  foregoing  considerations, 
the  statements  rendered  to  the  defendants  by 
the  plaintiff  of  protectors  shipped  to  the 
former  may  be  referred  to  as  indicating  the 
view  the  plaintiff  had  of  the  character  or  na- 
ture of  the  contract.  These  statements  were 
oniformly  marked  "consignment,"  and  from 
this  fact  It  Is  reasonably  inferable  that  the 
plaintiff  regarded  the  shipments  under  the 
contract  as  mere  consignments  and  not  as 
a  delivery  on  the  sale  of  the  goods. 

Our  conclusion  Is  from  all  the  facts  and 
circumstances  of  the  transaction  Involved 
here,  as  disclosed  by  the  contract  itself  and 
other  documentary  proofs,  that  the  court's 
findings  are  sufficiently  supported ;  that,  un- 
der the  terms  of  the  contract,  as  It  Is  war- 
rantably  construed  by  the  court,  there  could 
not  be  a  completed  sale  until  the  defendants 
sold  the  goods  to  third  parties.  Until  that 
occurred,  the  consignee  was  under  no  obli- 
gation to  pay  the  listed  prices  therefor,  and 
could  hare  been  compelled  to  surrender  the 
goods  to  the  consignor  upon  demand.  Ver- 
mont Marble  Co.  v.  Brow,  109  Cal.  236,  41 
Pat  1031.  50  Am.  St  Kep.  37. 

It  is  true,  as  the  authorities  declare: 

'^he  distinction  b«tween  agency  contracts 
creating  bailments  and  contracts  of  sale  is  not 
always  clear,  •  •  *  and  in  some  cases  a  con- 
tract may  be  construed  as  creating  merely  an 
agency  as  between  the  parties  where,  ai  be- 
tween the  parties  and  a  third  person,  it  might 
be  rlveo  the  effect  of  a  tiale."  6  Corpas  Juris,  p. 
109L 

There  Is  no  question  of  the  rights  of  third 
'persons  Involved  In  the  transaction  with 
which  we  are  presently  concerned. 

After  all,  however,  where  the  contract  Is 
uncertain  or  not  clear  as  to  Its  purpose  and 
effect,  the  question  whether  the  transaction 
of  which  it  purports  to  be  the  evidence  is  a 
sale  or  a  bailment  is  to  be  determined  from 
all  the  circumstances  giving  rise  to  It,  and 
on  conflicting  evidence  a  question  of  fact 
Is  presented  for  the  Jnry's  determination.  6 
Corpus  Juris,  p.  1087. 

Bnt  counsel  for  the  plaintiff  contend  that 
the  "terms  of  aelltag  these  goods  were  to  be 
determined  by  the  defendant,  and  that  he 
agreed  to  pay  a  fixed  price  for  the  goods," 
and  declare  that  therefore  the  case  here 
comes  within  the  rule  that  where  the  con- 
signee or  factor  Is  to  sell  upon  terms  fixed 
by  himself,  and  Is  bound  to  pay  to  the  con- 
signor a  fixed  ivice,  the  contract  is  one  ot 


sale.  21  Am.  &  Eng.  Ency.  of  Law,  p.  520. 
The  Contract  here,  however,  expressly  pro- 
rides,  as  will  be  observed  from  a  perusal  of 
It,  that  the  "second  party  agrees  that  they 
will  not  sell  any  of  said  protectors  at  less 
than  the  established  list  prices  attached  here- 
with, marked  Exhibit  A,  when  selling  to  the 
consumer,  nor  allow  any  of  their  snbagents 
to  violate  this  agreement."  Thns  it  la  plain- 
ly manifest  that  the  defendants  were  not  at 
liberty  under  the  contract  to  fix  their  own 
minimum  prices  in  selling  the  goods,  but  were 
to  be  governed  In  that  respect  entirely  by  the 
prices  fixed  by  the  oonslgmHr— the  plaintiff 
Itself. 

We  have  neither  been  shown  nor  found  a 
substantial  reason  for  declaring  that  the 
trial  court's  construction  of  the  contract  la 
erroneous,  and  the  judgment  and  the  order 
are  accordingly  affirmed. 

We  concur:  GHIPMAN,  P.  J.;  BUR- 
NETT, J. 


(81  Cal.  App.  587) 
OATLIN  Y.  UNION  OIL  CO.  OF  CALIFOR- 
NIA et  al.    (Civ.  1993,  2017.) 

(District  Court  of  Appeal,  Second  District,  Call- 
fornia.  Oct  2.  19160 

1.  NEnLIQENCE  <8=>r>fi(l)— "PBOXIMATI  OaUSB" 

— WiTAT  Constitutes. 
"Proximate  cause"  Is  that  cause  ariBing  out  of 
a  breach  of  duty  which  in  a  natural  and  contin- 
uous sequence  produces  the  damage  complain- 
ed of. 

[Ed.  Note. — For  other  cases,  see  Neglig«ice, 
Cent  Dig.  {  69;  Dec.  Dig.  €=»56(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  iind  Second  Series,  Proximate  Cause.} 

2.  E!XPU>SIVEB  €=39~LlABILnT  FOB  iNJtTBIXB 

— Pboxiicate  Cause. 
When  there  is  no  privity  of  contract  between 
the  first  wrongdoer  and  persons  suffering  dam- 
age, and  the  negligent  act  relates  to  articles 
which  carry  no  menace,  the  liability  of  the  Srst 
party  will  go  no  further  than  to  his  immediate 
co-contractor,  although  the  rule  is  otherwise  as 
to  explosives  and  poisons,  in  which  case  a  vendor 
who  misbrands  them  may  be  held  liable  though 
they  pass  through  a  number  of  intermediate 
bands. 

[Ed.  Note.— For  other  cases,  ace  Explosives, 
Cent  Dig.  S  6;  Dec.  Dig.  «e=a9.] 

3.  Explosives  ®=*9  —  Inflammable  Qua  — 
Negligence. 

Through  the  negligence  of  defendant's  driver, 
gasoline  and  coal  oil  mixed  were  delivered  to  a 
grocer  in  place  of  pure  coal  oiL  The  grocer  dis- 
covered that  some  of  the  coal  oil  was  mixed  with 
gssolioe,  but  from  tests  of  smell  and  evaporation 
decided  that  two  of  the  cans  filled  were  free  from 
gasoline.  He  notified  defendant,  and  the  driver 
agreed  to  remove  the  oil  on  the  following  busi- 
ness day.  In  the  meantime,  the  grocer  disposed 
of  a  can.  which  he  believed  was  pure  coal  oU,  to 
deceased.  In  filling  a  lamp,  the  oil  exploded  aod 
deceased  was  killed.  Held,  that  while,  in  the 
case  of  inflammable  oils  and  poisons,  the  vendor 
who  misbranded  tbem  is  liable,  though  they  pass 
through  a  number  of  bands,  defendant  was  not 
liable,  for  the  n^ligence  of  the  grocer,  who  was 
familiar  with  the  danger  from  gasoline.  In  dis- 
posing of  the'oQ  as  coal  oil  though  he  knew  tome 
of  that  delivered  was  mixed  with  gasoline,  was 
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an  iDterreniD^  cause  which  defendant  could  not 
be  cbarsed  mth  anticipating. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent  Dig.  j  6;  Dec,  Dig.  «»9.1 

4.  Negt,iobnce  ®=>62(3)— Pboxiuatk  Gausb— 
What  Constitutes. 

One,  but  for  whose  negligence  an  injury 
would  not  have  occarred,  is  liable  despite  the  neg- 
ligent nets  of  others,  where  sucb  snbseqaent  in- 
tervening acts  might  have  been  anticipated. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig..  }  79;  Dec.  Dig.  «=»62(8).] 

5.  NfeGLIQENCE  ®=»136(8)  —  AcnONB  —  JUBT 

Question. 

While,  ordinarily,  the  question  of  negligence 
is  a  mixed  ooe  of  law  and  fact  and  should  go  to 
the  jury,  the  rule  is  otherwise  where  the  facta 
are  undisputed  and  reasonable  men  could  not  dif- 
fer as  to  the  matter. 

[Ed.  Note.— For  other  cases,  see  Neglisence, 
Cent.  Dig.  SS  290-2Q2:  Dec.  Dig.  «S3136(8).] 

6.  Evidence  «=>126(1>— ADirissiBiLiTT— Res 

Gest^. 

In  an  action  for  the  death  of  one  killed  by 
an  explosion  of  illuminating  oil,  testimony  that 
deceased,  after  explaining  the  way  he  was  burn- 
ed, stated  that  there  must  have  been  gasoline  in 
the  coal  oil,  is  not  admisAible  as  part  of  the  res 
gests,  being  a  mere  statement  of  deceased's  be- 
lief, and  not  relating  to  the  cause  of  the  acci- 
dent. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  S  372;  Dec.  Dig.  «S912G<1).} 

7.  Explosives  <3=»10— Actions  —  Contbibu- 
TOBT  Negligence. 

Deceased,  who  attempted  to  fill  a  lamp  with 
(.oal  oil  while  a  flame  was  near  by,  cannot,  in 
view  of  the  standard  of  inflammability  of  lamp 
coal  oil.  be  held  guilty  of  contributory  negli- 
eence  as  a  matter  of  law,  but  the  question  is  one 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Ezplostvei, 
Cent  Dig.  }  7 ;  Dec.  Dig.  <S=>10.] 

8.  Triai.  «s92G0(2)— I  NSTBUcnoNB— Refusal. 

Where  the  charges  given  covered  the  issues 
correctly,  additional  charges  are  properly  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  652 ;  Dec.  Dig.  «s»260(2).] 

A.  Death  $=>99(1)  —  DAMAaEs  —  Excessivb- 

NBSS. 

An  award  of  $17,000  damages  for  the  death 
of  plaintiff's  intestate,  a  strong  man  44  years 
old,  who  had  an  expectancy  of  25  years  and 
earned  nearly  $3  a  day,  cannot  be  held  excessive. 

[Ed.  Note.— For  other  cases,  see  Death,  Gent. 
Dig.  a  125,  126 ;  Dec  Dig.  «=>9'J(l).l 

Appeal  from  Superior  Court,  Los  Angeles 
Couuty;  Willis  I.  Morrison,  Judge. 

ActioD  by  May  Catlln,  admlDistratrlx  of 
tbe  estate  of  John  Catlln,  deceased,  against 
tbe  Union  Oil  Company  of  California  and 
^^UUam  M.  Blley  and.  wife.  From  a  Judg- 
ment against  tbe  first-named  defendant,  and 
an  order  denying  Its  motion  for  new  trial, 
it  appeals.  Reversed  and  r«nanded. 

Lewis  W.  Andrews.  Tbos.  O.  OMand,  A.  T. 
Andrews,  and  Andrews,  Toland  &  Andrews, 
all  of  Los  Angeles,  for  appellant  J.  W.  Wlilt- 
worth  and  K.  T.  UghtCoot  and  E.  B.  Dralie, 
both  of  Xios  Angeles,  for  respondoits. 

JAMES.  J.  This  action  was  brought  to  re- 
cover damages  for  the  death  of  John  Oatlln, 


alleged  to  hare  been  caused  by  the  negli- 
gent acts  of  the  defendant  tIul<Hi  Oil  Com- 
pany and  William  M.  Riley.  Mary  E.  Ri- 
ley, the  wife  of  WUliam  M.  Riley,  was  al- 
so sued ;  but  the  action  was  dismissed  as 
to  her  In  tbe  coui-se  of  tbe  trial.  The  jury 
returned  a  verdict  In  favor  of  the  plalntUI 
and  against  the  defendant  Union  Oil  Com- 
pany for  the  sum  of  $17,000.  on  which  judg- 
ment was  entered.  By  the  verdict  It  was 
found  that  William  M.  Riley  was  not  liable 
for  damages  in  any  sum.  The  defendant 
Union  Oil  Company  appealed  from  the  judg- 
ment and  from  an  order  denying  its  motion 
for  a  new  trial. 

In  November.  1912.  William  M.  RUey  was 
conducting  a  grocery  store  at  the  town  of 
Sawtelle  in  Los  Angeles  county.  Among  oth- 
er classes  of  merchandise,  he  dealt  regularly 
in  fuel  oils.  Including  gasoline  and  kerosene. 
The  oils  he  stored  In  a  little  ontbuildiDg  some 
30  feet  or  more  away  from  the  store  proper. 
In  this  outbuilding  he  had  a  tank  for  gaso- 
line and  one  for  coal  oil,  or  kerosene.  On 
about  the  15th  of  November,  that  being  Fri- 
day of  the  week,  be  gave  an  order  to  the 
Union  Oil  Company  to  deliver  to  him  60 
gallons  of  kerosene.  The  tank  wagon  belong- 
ing to  the  oil  conipany  made  delivery,  Tbe 
kerosene  tank  had  a  capacity  of  60  gallons. 
Tbe  tank  was'  not  empty,  but  contained  20 
gallons  of  the  fluid  before  the  quantity  deliv- 
ered that  day  was  added  to  it.  Hence  the 
driver  of  the  oil  wagon  was  only  able  to  put 
into  tbe  tank  40  gallons  of  the  60  gallons 
ordered.  There  were  four  or  five  eiiQ>t7  ff- 
gallon  cans  inside  of  the  oil  room,  and  into 
these  cans  was  poured  the  remaining  20  gal- 
lons, whldi  completely  filled  both  the  tank 
and  the  other  receptacles  mentioned.  Almost 
immediately  after  the  tank  w^on  bad  left 
hlsr  place,  Rll^,  according  to  his  testinumy, 
took  one  of  the  &«all<m  cans  whldi  bad  been 
filled  as  descrUied^  and  delivered  it  to  a  cos- 
tomer;  for  another  customer,  dttaer  that  eve- 
ning or  the  f(^owing  morning,  he  drew  a 
gallon  from  tbe  tank  which  had  been  filled; 
and  for  a  third  customs  be  made  delivery 
of  another  galltm,  evidently  ftom  the  same 
supply.  Complaint  was  very  soon  made  by 
the  patron  who  bad  received  the  5-gaUon  can 
that  there  was  something  the  matter  with 
the  oil,  and  also  complaint  came  from  one 
of  tbe  persons  who  iiad  received  a  single 
gallon.  On  Saturday  morning,  being  the  next 
day  after  the  delivery  of  the  oU,  Riley  got 
back  all  of  the  oil  about  which  complaint  had 
been  made  that  be  was  able  to  secure,  includ- 
ing the  5-gallon  can  wbldi  be  bad  delivered 
to  the  first  customer.  He  testified  that  one 
of  the  single  gallons  of  oil  returned  he  pour- 
ed back  Into  the  large  tank;  that  be  then 
had  tbe  four  5-gallon  cans  of  oU  which  bad 
been  filled  by  tbe  tank  wagon,  and  of  the 
contents  of  these  he  proceeded  to  make  tests. 
Riley  had  for  a  number  of  years,  both  in 
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tbe  East  and  In  California,  had  experience 
In  the  handling  of  both  kerosene  and  gasoline 
as  a  dealer.  He  testified  that  In  making  his 
testa  he  dipped  epUntere  of  wood  Into  the 
cans,  noted  the  smell  of  the  fluid,  and  also 
tbe  rapidity  with  which  It  eva[>orated  from 
the  sticks;  that  by  this  means,  and  also  by 
noting  the  odor  of  the  fluid,  he  made  up  bis 
mind  that  two  of  the  5-gallon  cans  contain- 
ed gasoline  and  tvro  contained  coal  oil;  that 
he  made  a  further  test  of  the  fluid  In  tbe  two 
cans  which  he  had  concluded  was  gasoline 
by  taking  a  &uiall  quantity  thereof  and  plac- 
ing it  upon  a  stove  where,  when  it  was  sub- 
jected to  heat.  It  flashed  up  quickly.  He 
made  no  further  tests  of  the  contents  of  the 
other  two  cans,  being  satisfied  that  these 
cans  contained  coal  oil.  On  cross-examina- 
tion be  testified  that  had  the  oU  been  mixed 
lie  did  not  know  whether  he  would  have  been 
able  to  determine  from  the  tests  he  made  if 
It  was  gasoline  or  kerosene.  He  testified 
further  that  he  took  the  two  cans  which  he 
had  determined  contained  gasoline,  labeled 
them  with  a  label  showing  their  true  con- 
tents, and  placed  them  upon  tbe  large  gaso- 
line tank.  Then,  as  he  lestlflod,  be  delivered 
one  of  the  5-gallon  cans  believed  to  be  coal 
oil  to  tbe  patron  by  whom  the  five  gallons 
of  gasoline  bad  been  returned;  that  there 
then  remained  on  the  floor  of  tbe  oil  room 
we  5-gaIlon  can  of  coal  oil  which  had  1>een 
a  part  of  the  delivery  made  on  the  preceding 
day:  tbat  tbe  same  evening  (Saturday),  at 
abont  dark  or  dusk,  one  of  the  dilldren  of 
Gatlln  came  and  wanted  kerosene  oU;  that 
he  (Riley)  Informed  tbe  cblld  tbat  because 
of  InsoraDce  regnlati«)s  he  could  not  handle 
ffluminating  oil  after  dark,  and  ttiat,  as  the 
diild  Insisted  that  the  family  bad  no  oil, 
he  txAA  her  if  tb»  would  bring  a  smaU  can 
the  following  morning  (Snnda]^,  as  be  made 
no  deliveries  on  that  day,  be  would  give  ber 
snfficioit  to  last  until  Monday,  when  be 
would  deliver  ttie  remainder  ot  the  five  gal- 
lons; tbat  on  Sanday  morning  one  of  tbe 
Catlin  dilldren  returned  wltb  a  gallon  can 
which  he  (Riley)  filled  from  the  5-gallon  can 
stttlng  on  tbe  floor  of  tbe  oil  room ;  and  that 
the  n^  morning  he  delivered  the  four  gal- 
loos  remaining  In  the  can  at  the  Catlln  home, 
where  he  poured  the  oil  Into  an  empty  can 
customarily  used  for  tbat  paipose. 

John  GstUn,  tbe  decreed,  at  the  time  of 
his  death  was  44  years  of  age,  in  good  health, 
weighing  about  189  pounds.  As  his  wife  testi- 
fied, be  was  a  "strong-''  man  and  had  had  no  ill- 
ness or  needed  the  attention  of  a  physldan.  He 
bad  been  married  to  the  plaintiff,  his  wife, 
for  23  years,  and  there  survived  him  besides 
tbe  widow,  four  children,  aged,  respectively: 
Bessie,  19;  Pauline,  17;  Howard,  13;  Fred, 
11,  He  had  been  a  miner,  bat  at  the  date 
of  the  acddent  his  regular  ^ployment  was 
that  of  a  carpenter's  helper,  at  which  work 
he  earned  fZ-TO  per  day.  Hla  life  expectant^ 
was  26  yearK  On  Tuesday  erenlng  following 


the  receipt  of  the  oil  delivered  by  Riley,  be- 
ing at  work  laying  some  cemeut  Iq  his  cellar^ 
he  bad  occasion  to  make  use  of  an  oil  lamp. 
He  was  already  carrying  In  a  miner's  cap 
on  his  head  a  small  lamp  such  as  miners  cus- 
tomarily use.  This  small  lamp  was  lighted 
and  remained  so  until  after  the  explosion 
which  produced  the  Injuries  from  which  Cat- 
lin later  died.  Catlln  went  to  the  rear  of  the 
house  in  or  about  a  screen  porch  in  order 
to  fill  the  larger  oil  lamp  which  be  intended 
to  use,  and  apparently  started  to  pour  what 
he  assumed  was  coal  oil  or  kerosene  from  the 
large  can  into  the  lamp,  when  the  explosion 
occurred.  Mrs.  Catlln,  as  she  testified,  heard 
the  noise  of  an  explosion,  and  almost  imme- 
diately her  husband  ran  to  the  front  of  tlie 
house,  covered  with  fire,  and  rolled  in  the 
grass,  calling  for  help.  She  tried  to  smother 
the  flames  with  bedclothlng  and,  with  the 
help  of  a  neighbor,  the  fire  was  flnnlly  ex- 
tinguished. One  witness,  a  Mr.  Tucker,  who 
assisted  in  extlngoilshing  the  fire  burning  on 
the  person  of  Catlln,  testifled  tbat  when  he 
reached  Catlln  the  latter  said: 

"Oh,  Mr.  Tucker !  Put  this  fire  out  on  me.  I 
am  burning  up.  Do  sometbin?  for  me  quick.  I 
was  filling  the  lamp  and  it  exploded,  and  before 
I  could  throw  the  can  it  exploded  also.  Put  the 
fire  out.  I  am  burning  up.  I  have  handled  gaso- 
line and  coal  oil  all  my  life.  I  am  an  old  miaer. 
Why  should  anything  of  this  kind  happen  to  me? 
I  am  sure  tbat  it  was  gasoline." 

On  cross-examination  this  witness  added 
that  while  on  the  way  to  the  hospital  the  in- 
jured man  had  said  that  he  had  filled  lamps 
before  "when  they  were  lit"  and  had  never 
had  one  act  that  way.  Catlln  in  his  Injured 
condition  was  removed  Immediately  to  a  hos- 
pital, where  he  died  two  days  later.  It  ap- 
peared without  dispute  that  the  driver  of  the 
appellont  company,  instead  of  delivering  60 
gallons  of  coal  oil  as  directed,  delivered  In 
part  coal  oil  and  In  part  gasoline,  and  tbat 
the  mistake  came  about  in  this  way:  The 
tank  wagon  from  which  deliveries  were  made 
was  divided  Into  three  compartments,  one  in 
front,  one  in  tbe  middle,  and  one  at  the  rear. 
These  compartments  were  entirely  separated 
one  from  the  other,  and  connected  with  each 
at  tbe  rear  of  the  wagon  was  a  stopcock  or 
faucet.  Tbat  customarily  gasoline  was  car- 
ried in  the  forward  tank  and  kerosene  in 
the  two  rear  ones ;  that  on  the  day  when  the 
delivery  to  Riley  was  made  the  driver  start- 
ed to  load  bis  wagon  and  had  commenced  to 
fill  the  forward  tank  with  gasoline.  That, 
desiring  to  attend  to  his  team,  he  asked  one 
of  the  other  employes,  an  agent  of  appellant, 
to  complete  tbe  filling  of  the  forward  tank 
and  to  put  kerosene  into  the  two  rrar  ones. 
These  latter  he  knew  to  be  empty  at  the 
timet  That  this  employ^,  after  completing 
the  filling  of  tbe  forward  tank  with  gaso- 
line, filled  the  middle  one  with  kerosene  as 
directed,  but,  through  sc»ne  error  of  under- 
standing or  Judgment,  put  gasoline  Into  the 
rear  compartment.  The  driver  testifled  that. 
In  ddlvering  oU  In  quantities  as  large  as  that 
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ordered  by  RUey,  he  customarily  used  two 

5-  gallon  measorea  having  handles  on  them, 
and  drew  from  two  faucets  at  the  same  time ; 
that  he  followed  this  custom  la  making  the 
delivery  to  lUley  and  drew  from  the  faucets 
connecting  with  the  two  rear  compartments, 
filling  his  two  measures  thus  at  the  same 
time,  emptying  them  and  re&lllng  them  until 
the  desired  quantity  had  been  secured.  Bl- 
ley,  the  grocer,  testlfled  that  he  was  familiar 
with  this  practice  and  noted  that  the  driver 

■  followed  It  OD  the  Friday  when  he  received 
the  delivery  of  the  oil.  The  driver  explained 
that  in  consequence  of  this  practice  of  draw- 
ing two  measures  at  a  time,  and  as  each 
measure  when  filled  would  completely  fill  a 

6-  gallon  can,  the  four  cans  filled  with  the 
last  20  gallons  of  oil  desired  by  Riley  should 

_bave  contained  unmixed  fluid;  that  la,  two 
should  have  contained  gasoline  and  two  ker- 
osene. This  conclusion  would  be  la  accord- 
ance with  the  tests  made  by  Riley. 

There  is  some  discrepancy  betweea  the  tes- 
timony of  Riley  and  the  testimony  of  the 
driver  of  the  wagon,  wherein  the  driver  stat- 
ed that,  when  he  returned  on  Monday  to  take 
away  the  oU,  he  found  one  &-galIon  can  full 
of  coal  oil  still  standing  near  the  door  of  the 
oil  house.  Riley  bad  testlfled  that  he  bad 
placed  two  of  the  5-gaUon  cans  on  top  of  the 
gasoline  tank  and  marked  them  with  the 
word  "gasoline,"  and  that,  of  the  two  re- 
maining which  he  had  determined  to  be 
kerosene,  he  had  delivered  one  to  the  first 
patron  who  had  returned  the  gasoline,  and 
had  taken  the  other  to  fill  the  Catlln  order. 
Riley  testlfled  that  there  was  in  another  por- 
tion of  the  oil  room  at  that  time  perhaps  5 
gallons  of  coal  oil  which  he  had  received  at 
a  prior  date  and  which  was  not  Included  in 
the  Friday  delivery  of  mixed  oil.  Fred  Cat- 
lln, the  11  year  old  son  of  the  deceased,  who 
had  obtained  the  galttm  of  oil  from  Riley  on 
Sunday  morning,  testified  that  when  he  called 
for  the  oU  Riley  first  went  to  the  60-gallon 
tank  and  said,  "I  think  this  Is  mixed" ;  that 
Riley  then  went  to  a  5-gallon  can  and  drew 
therefrom  the  gallon  of  oil  and  handed  It  to 
him,  saying,  "I  guess  this  Is  coal  oil."  The 
lamps  used  by  the  Catllns  were  ordinary 
glass  lamps  with  no  aperture  separate  from 
the  wide  holder  tiirough  tphlch  ^  might  be 
Introduced  into  the  bowL  To  complete  the 
narrative  of  facts  it  is  necessary  to  refer  to 
an  occurrence  which  took  place  on  Saturday 
before  any  of  the  oil  tested  by  Riley  was  re> 
sold.  When  the  first  oil  put  out  by  Riley  on 
Friday  and  Saturday  morning  had  come  back 
to  him  with  the  report  that  something  was 
wrong  with  it,  he  made  his  tests  of  the  oil 
in  the  5-gallon  cans  as  has  been  hereinbefore 
described.  He  then  phoned  to  the  branch  of- 
fice of  tbfr  Union  Oil  Company  through  which 
be  did  business,  and,  after  getting  the  ear  of 
the  driver  who  had  delivered  to  him  the  oil. 
told  this  driver  that  a  mlstalce  had  been 
made,  that  his  oU  had  been  mixed  oa  him. 


Riley  testified  that  he  told  the  driver  to 
come  and  take  back  the  oil  Sunday  morning. 
He  testlfled:  "They  told  me  they  would  come 
<m  Sunday,  but  did  not  come  nntU  Klonday." 
The  driver  of  the  wagon  admitted  receiving 
notification  from  Itiley  that  the  oil  was 
mixed :  that  at  the  time  of  the  conversation 
over  the  tel^bone  be  had  stated  to  Riley  that 
it  was  impossible  that  a  mistake  had  been 
made,  but  that  If  sudi  was  the  case  the  wag* 
on  bad  been  loaded  up  "wrong"  on  him.  He 
testified  that  he  believed  be  said  he  would 
take  the  oil  back;  further,  that  he  was  not 
convinced  that  a  mistake  bad  been  made  un- 
til he  went  for  the  oil  on  Monday  morning. 
He  denied  having  promised  to  return  oa 
Sunday  morning,  and  said  that  he  could  not 
have  done  so  because  Riley  did  not  keep  his 
store  opra  on  Sunday.  There  was  testimony 
from  which  the  Jury  was  authorized  to  draw 
the  conclusion  that,  had  the  oil  delivered  to 
Catlln  been  kerosene  and  not  gasoline,  the 
ignition  of  the  oil  and  vapor  and  consequent 
explosion  would  not  have  occurred.  In  short, 
there  was  sufficient  proof,  in  a  circumstaatial 
way  at  least,  upon  which  the  Jury  was  au- 
thorized to  make  the  deduction  which  is  im- 
plied from  the  verdict,  to  wit,  that  the  oil 
delivered  to  Catlln  was  much  more  inflam- 
mable and  explosive  In  Its  character  than 
kerosene,  and  that  It  was  in  fact  gasoline. 

[1-4]  Appellant  first  urges  that  there  is  a 
defect  in  the  foundation  of  plaintiff's  case 
which  requires  that  the  Judgment  be  re- 
versed. This  contention  is  referred  to  the 
evidence  which,  It  Is  urged,  fails  to  show 
that  the  negligence  of  appellant  was  the  prox- 
imate cause  which  produced  the  death  ct 
plaintiff's  inteitote.  No  contention  is  made 
but  that  the  mistake  of  appellant's  agents  in 
delivering  both  gasoline  and  kerosene  In  the 
place  of  kerosene  to  Blley»  the  grocer*  was 
ne^lgence  for  which  the  corporation  miglit  in 
some  drcnm^nces  be  held  revoiudble  in 
damages.  It  is,  however,  insisted  tbat,  what 
ever  negligence  was  first  isommltted  by  ap- 
pellant In  delivering  mixed  oil,  this  negli- 
geace  ceased  to  be  of  active  ect  In  the  lin» 
of  causation  when  Riley,  the  grocer,  discov^ 
ered  that  he  had  received  gandine  and  kero- 
sene mixed.  It  is  argued  that,  when  BUey 
notified  the  driver  that  the  oil  was  mixed 
and  It  was  nnderstood  Uiat  tiie  driver  would 
return  and  take  It  back,  all  respwslbillty  of 
appellant  ended ;  that  the  subsequent  acts  of 
RUey  in  selling  the  <^  were  the  acts  of  an 
independent,  responsible  person  which  inter- 
rupted the  chain  of  causation  and  furuished 
in  law  the  last  efficient  cause  of  the  damage. 
"Proximate  cause"  has  been  defined  many 
times  in  the  decisions  and  by  text-writers  to 
be  that  cause  arising  out  of  a  breach  of  duty 
which  in  a  natural  and  continuous  sequence 
produces  the  damage  complained  of.  The  orl|^ 
Inal  negligent  act  may  be  separated  from 
the  untoward  event  by  great  periods  of  time 
and  many  other  connecting  acts,  negligent 
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or  mmnesllgent  Tlje  latter  may  be  acts  of 
third  persons  not  In  any  representative  sense 
the  agents  qt  the  first  wrongdoer.  There  Is 
a  qoallflcatlon,  however,  to  the  last-named 
condition,  and  that  la  this:  When  there  Is 
no  prlTlt;  txC  eontrart  between  the  first 
wrongdoer  and  the  person  suffering  damage 
and  the  negligent  act  falls  within  the  cU^ 
concerning  things  whldi  carry  no  menace  or 
threat  of  probable  damage  to  third  persons, 
the  liability  of  the  first  party  will  extend  no 
further  than  to  his  Immediate  co-contractor. 
This  rule  applies  generally  to  cases  where 
breach  of  contract  has  been  committed  in  the 
famishing  of  merchandise,  or  building  of 
tools,  machines,  et  cetera,  which  in  their 
very  natnre  are  not  calculated  to  produce 
damage  when  of  Imperfect  comdructlou  or 
composition.  Hie  mislabeling  of  poison^  In- 
flammable oUs,  explo^vee,  jond  like  danger- 
ous anbstances  la  ao  fraught  vKb  posslblll- 
tlea  of  danger  to  purchasers  as  to  cbai^  the 
first  Tendor  with  a  responsibility  for  dam- 
ages, even  though  the  mlamarked  substance 
lias  passed  through  the  bands  of  a  number 
of  Intermediate  vendors.  Elklns,  Bly  ft  Ca 
T.  McKean,  79  Pa.  403;  Biggs  t.  Standard 
OU  Ca  (C.  O.)  130  Fed.  199;  WelllDgtou  v. 
Downer  Kerosene  OU  Co.,  101  Mass.  64; 
Thomas  v.  Winchester,  6  N.  Y.  397,  67  Am. 
Dec.  455.  The  Interrupting  event  which  will 
disturb  the  train  of  causation  may  be  the 
negligent  act  of  a  responsible  person. 

"If  the  neglifcent  acts  of  two  or  more  perBons, 
an  being  culpable  and  responsible  in  law  for  their 
acts,  do  not  occur  in  point  of  time,  and  the  negli- 
gence of'one  only  exposes  the  injured  person  to 
risk  of  injury  in  case  the  other  should  also  be 
negltgent,  the  liability  of  the  person  first  in 
fault  will  depend  upon  the  question  whether  the 
Diligent  act  of  the  other  was  one  which  a  mao 
of  ordinary  experience  and  sagacity,  acquainted 
witli  all  of  the  circumstances,  could  reasonably 
anticipate  or  not.  If  such  a  person  could  have 
anticipated  that  the  intervening  act  of  negligence 
might,  in  a  natural  and  ordinary  sequence,  fol- 
low the  original  act  of  negligence,  the  person 
first  In  fault  is  not  released  from  liability  by 
reason  of  the  Intervening  negligence  of  another. 
If  it  could  not  have  been  thus  anticipated,  then 
tiie  intervening  negligent  person  alone  is  respon- 
sible.'* 1  Shearman  and  Kedfield  on  Nedigence 
(6th  Sd.)  S  34 

Thus  It  has  been  held  that  where  a  defend- 
ant had  negligently  constructed  a  fence  and, 
some  panels  having  fallen  out,  these  [Mtnels 
were  picked  up  by  a  third  party  and  placed 
against  the  fence  In  an  Insecure  position 
from  which  they  again  fell,  li^uring  a  child, 
the  defendant  was  held  to  have  furnished  the 
pnoimate  cause  of  the  tnlury,  notwithstand- 
ing that  had  the  panels  been  allowed  to  re- 
main where  they  bad  first  fallen  qo 
InJniT  would  likely  have  resulted ;  the  court 
saylng: 

"When  there  Is  danger  of  a  particular  injury 
which  actually  occurs,  we  must  surely  say  that 
it  is  the  usual,  ordinary,  natural,  and  probable 
result  of  the  act  of  exposing  ttie  person  or  thing 
injured  to  the  danger."  Fishbum  v.  Burlington 
ft  N.  W.  By.  CoTm  Iowa.  483, 103  K.  wTlSL 

ieiF.-8 


The  case  last  cited  contains  a  collection 
of  authorities  treating  of  proximate  cause 
and  its  relation  to  other  acts  intervening 
before  the  injury  and  contributing  to  the 
cause.  No  difficulty  is  encountered  In  giv- 
ing a  definition  to  the  phrase  "proximate 
cause."  The  difficulty  in  many  cases  is  to 
determine  which  among  several  concurring 
causes  is  the  active,  efficient,  and  produc- 
ing agency  in  working  the  damage.  In  fol- 
lowing the  train  of  causation  to  the  end  of 
a  prolonged  chain  of  acts  Involving  perhaps 
negligence  on  the  part  of  third  persons,  the 
test  as  to  the  original  wrongdoer's  liability 
depends  upon  whether  as  a  reasonable  man 
in  all  the  circumstances  of  the  case  tie  could 
or  should  have  anticipated  that  the  damage 
complained  of  might  probably  occur.  As  said 
by  Justice  Str<mg  in  Milwaukee  ft  St.  Paul 
Ry.  Co.  V.  Kellogg,  94  U.  S.  469, 24  L.  Ed.  266: 

"The  primary  cause  may  be  the  proxinuite 
cause  of  a  disaster,  though  it  may  operate 
through  successive  instruments,  as  an  article  at 
the  end  of  a  chain  may  be  moved  by  a  force  ap- 
plied to  the  other  end,  that  force  being  the  prox- 
imate cause  of  the  movement,  or  as  in  the  oft ' 
cited  case  of  the  squib  thrown  in  the  market 
place.  *  •  «  The  question  always  is:  Was 
there  an  unbroken  connection  between  the  wrong- 
ful act  and  the  injury,  a  continuous  operation? 
Did  tbe  facts  constitute  a  continuous  succession 
of  events,  so  linked  together  as  to  make  a  natural 
whole,  or  was  there  some  new  and  independent 
cause  intervening  between  the  wrong  and  the  in- 
jury? *  *  •  The  inquiry  must  therefore  al- 
ways be  whether  there  was  any  intermediate 
cause  disconnected  t'rom  the  primary  fault,  and 
self-operating,  which  produced  the  injury." 

In  some  of  tbe  cases  first  dted  In  this  opin- 
ion, where  oils  and  medicines  had  been  sold 
in  a  manner  not  indicating  their  true  char- 
acter or  bearing  some  mistake  in  label.  It 
seems  to  be  Intimate  Oiat  Oie  original  ven- 
dor who  caused  the  mistake  to  be  first  made 
will  be  held  liable,  unless  some  of  the  inter- 
mediate sellers  have  been  guilty  on  their 
part  of  ne^lgence  In  disusing  the  oil  or 
drug.  Such  Is  the  court's  Intimation  In  Wel- 
lington T.  Downer  Kerosene  Oil  Co.,  Elkins, 
Bly  ft  Co.  V.  McKean,  and  Thomas  v.  Win- 
chester, Bupra.  The  facts  in  this  case  show 
that  Biley,  the  grocer,  bad  had  long  ex- 
perience in  tbe  handling  of  kerosene  and  gas- 
oline, and  tliat  be  was  a  dealer  in  such  mer- 
chandise. Appellant  suggests  and  insists  that 
tbe  legal  situation  illustrated  by  the  evi- 
dence here  is  uo  different  than  had  appel- 
lant's driver,  immediately  after  delivering 
the  oil  to  Riley,  notified  liim  that  a  mistake 
had  been  made  and  that  gasoline  and  kero- 
sene bad  been  mixed  and  that  the  company 
would  take  back  the  oil.  In  the  latter  case 
it  is  argued,  and  the  conclusion  suggested 
seems  logical,  that  had  Rlley  determined 
then  to  dispose  of  some  of  the  mixed  oil,  re- 
lying upon  his  own  Judgment  or  Imowledge 
In  tbe  matter  of  determining  its  true  char- 
acter, (the  respoiiBlUllty  A>r  any  damage 
which  might  result  would  not  attach  to  the 
appellant  corporatkffl,  bnt  thati  tor  any  nil»> 
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take  made  by  tbe  ffrocerymBii  which  might 
result  In  damage  to  his  ^trons,  Riley  alone 
conld  be  held  acconntable.  Ihere  Is  no  doubt 
at  all  but  that  Rlley  would  have  had  the 
right  to  depend  upon  the  implied  representa- 
tion made  by  the  company  that  tbe  oU  was 
of  tbe  parUcula'r  kind  ordered  by  him,  where 
he  was  not  put  upon  notice  of  the  fact  that 
kerosene  had  been  mixed  with  the  more  in- 
flammable liquid.  On  Saturday,  after  the 
sereral  lots  o^  oil  had  been  returned  to  Biley 
and  had  been'  found  to  (x>ntaln  gasoline  and 
Biley  had  proceeded  to  make  his  own  tests, 
be  then  had  tbe  cooTersation  with  the  agent 
of  appellant,  and  the  agreement  clearly  Im- 
plied from  what  Is  admitted  to  have  been 
then  stated  was  that  the  company  would 
take  the  oil  back.  Biley,  as  an  experienced 
handler  of  oils,  knew  of  the  highly  Inflamma- 
ble Quality  of  gasoUue,  and  It  could  hardly  be 
said  that  the  appellant,  in  order  to  absolve 
Itself  from  liability,  shoold  hare  specifically 
advised  him  not  to  sell  any  of  the  liquid. 
Biley  himself  admitted  that  be  would  not 
have  been  sure  in  his  own  mind  from  the 
tests  made  of  the  two  5-gallon  cans  which  he 
supposed  contained  coal  oil,  of  the  exact  char- 
acter of  that  oil  providing  it  had  been  mixed 
with  gasoline  and  had  not  been  entirely  one 
or  the  other.  Be  testified  that  be  made  fire 
tests  of  the  liquid  from  the  two  cans  which 
he  concluded  contained  gasoline,  but  that  he 
contented  himself  with  noticing  the  odor  and 
the  rapidity  with  which  the  liquid  from  the 
other  two  cans  evaporated. 

We  cannot  on  the  admitted  facts  distin- 
guish this  case  from  a  case  where  the  oil 
had  been  sold  as  claimed  and  upon  notifica- 
tion from  Blley  to  tbe  company  of  the  state 
of  affairs  tbe  company  had  Immediately 
dispatched  their  wagon  to  take  the  oil  back, 
and  that  while  the  wagon  was  waiting  out- 
side for  that  purpose  Rlley  tested  up  some  of 
the  oil  and  sold  it  with  the  same  disastrous 
consequences  which  did  ensue.  It  was  not 
Incumbent  upon  appellant  to  have  taken  more 
steps  than  It  did  to  prevent  the  Independent 
action  of  Rlley.  Its  responsible  duty  to  third 
persons  had  ended.  We  have  already  pointed 
out  that  Rlley  was  a  dealer  in  both  gasoline 
and  coal  oil  and  he  had  had  many  years* 
experience  In  handling  those  commodities. 
He  himself  testified  that  he  had  received 
and  sold  gasoline  and  kerosene  for  about  ten 
years.  In  the  view  we  take  of  the  case,  the 
intervening  act  of  Riley  was  that  of  a  cul- 
pable, responsible  person,  and  that  It  inter- 
rupted the  chain  of  causation  and  furnished 
the  direct  and  pnnElmate  cause  of  the  dam- 
age. In  the  case  where  poiscm  was  mislabd- 
ed  as  a  harmless  drug  (Thomas  t.  Windies- 
ter,  supra),  It  seems  quite  clear  that,  had  the 
retail  druggist  who  received  from  tbe  de- 
fendant and  later  dispensed  the  poison  had 
notice  of  the  fact  that  tbe  drug  had  been  mis- 
labeled and  notice  of  its  true  character,  bis 
act  in  dispensing  It,  even  though  after  the 


making  of  some  tests,  would  he  an  act  for 
which  the  original  vendor  would  not  be  lia- 
ble. As  the  court  there  said: 

"The  wrong  done  by  the  defendant  was  In  pat- 
ting the  poison,  mislabeled,  into  the  hands  of 
Aspinwall,  as  an  article  of  merchandise,  to  be 
sold  aod  afterwards  used  as  the  extract  of  dan- 
delion, b;  some  person  then  unknown." 

[6]  But  it  Is  said  by  respondent  that,  under 
the  facts  and  drcnmstances  ^own  In  evi- 
dence, it  became  a  quesUon  solely  for  the 
Jury  to  resolve  as  to  whether  there  had  been 
any  negligence  on  the  part  of  tbe  plaintiff; 
It  Is  true  that  queetlcma,  Involvlog  allied 
negllgoit  acticm  which  turn  upon  the  propo- 
sition as  to  what  should  be  expected  of  an 
ordinarily  reastmable  man  under  the  circum- 
stances, present  mixed  questions  of  law  uid 
fact  which  generally  should  go  to  the  Jury 
under  propa*  Instructlcms  as  to  the  law,  Imv- 
Ing  the  dednetlona  of  fftct  to  be  made  by  the 
verdict  This  Is  always  the  case  where  the 
evidence  is  conflictliig.  However,  it  has 
been  uniformly  held  that,  where  the  facts 
are  undiluted  and  dear^  settled  and  the 
dictates  of  commw  prudence  point  to  only 
one  reasonable  concIu^(»i,  the  question  la 
then  one  of  law  for  the  court,  and  a  verdict 
may  be  either  directed  or  a  nonsuit  granted. 
1  Shearman  and  Red  field  on  Negligence  (9th 
Ed.)  S  m.  Our  Supreme  Oourt  has  repeatedly 
applied  this  rule.  Glascock  v.  Central  Pacif- 
ic B.  R.  Co.,  73  Cal.  137, 14  Pac.  518;  Badde- 
ley  V.  Shea,  114  Cal.  1,  45  Pac.  990,  83  L.  R, 
A.  747,  55  Am.  St.  Rep.  56 ;  and  a  number  of 
other  cases  which  It  is  uooecessary  to  dte. 
We  think  In  this  case  that  It  must  6e  said 
that  there  should  be  no  difference  of  opinion 
in  tbe  mind  of  any  reasonable  man,  but  that 
the  appellant  was  shown  to  have  exercised 
reasonable  caution,  when  its  driver  inform- 
ed Riley,  the  dealer,  that  he  would  take  tbe 
oil  back  upon  being  informed  by  Rlley  that 
tbe  fluid  was  mixed.  No  assurances  were 
made  to  Riley  designed  to  dissuade  blm  from 
bis  conviction  that  tbe  oil  bad  been  mixed, 
but  the  transaction  or  sale  to  him  was  agreed 
in  effect  to  be  rescinded.  Blley  himself  had 
bad  abundant  proof  that  the  fluid  delivered 
was  not  unmixed  kerosene. 

[6]  It  is  'contended  that  prejudicial  oror 
was  committed  by  the  trial  oourt  In  refusing 
to  strike  out  portions  of  statements  made  by 
the  deceased  Catlin.  As  has  been  narrated, 
Catlin  immediately  after  the  explosion,  and 
while  be  was  upon  tbe  grass  in  fnmt  of  his 
house  covered  with  fire,  made  a  statemoit 
to  tbe  witness  Tu<&er  as  to  how  the  actddent 
occurred,  and  then  said,  "I  am  sure  that  It 
was  gasoline."  He  made  another  statonent 
to  whidi  attention  has  not  heretofore  been 
called,  to  witness  Slemsen,  who  arrived  on 
the  ground  a  few  moments  after  Tudker 
came.  In  that  statement,  after  some  words 
had  passed  between  the  two  men,  tbe  de> 
ceased  said  to  Slemsen  that  "there  must 
have  been  something  In  that  coal  oil."  Both 
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of  these  statements  appellant  moved  the  coart 
to  strike  out  on  the  ground  that  they  were 
not  a  part  of  the  res  gestie,  that  they  were 
self-serving  and  expressive  of  the  opinion 
and  conclusion  of  tlie  witness.  It  may  be 
assumed  that  the  statements  made  by  the 
deceased  were  -  sufficiently  contemporaneous 
with  the  occurrence  as  to  admit  them  in 
proof  as  part  of  the  res  gestae  (Ellklns,  BIy 
&  Ca  V.  McEeon,  supra),  but  It  does  seem 
quite  clear  that  the  particular  sentences  ob- 
jected to  could  not  have  been  competent  In 
any  case;  they  were  not  statements  expres- 
sive of  how  the  accident  occurr^,  for  the 
witness  had  already  described  what  had  hap- 
pened, but  presented  purely  the  opinion  and 
conclusion  of  the  deceased  as  to  the  fluid 
which  he  was  using  being  gasoline.  Tlie  mat- 
ter of  the  estabUshmeat  of  the  fact  as  to  the 
character  of  the  fluid  Involved  was  one  of  the 
cmdal  issues  in  the  case  and  one  as  to  which 
there  was  a  c<mfllct  in  the  evidence.  This 
statem^it  coming  from  the  deceased  may 
hare  bad  deciding  weight  In  settling  the  im- 
pcntaut  qnratiott,  and  that  conBlderatlon 
therefore  dearly  lUuatrates  the  prejudice  suf- 
fered by  appellant  For  a  discnsstmi  of 
what  cmstltutes  proper  tedtlmooy  where 
statements  of  the  actors  are  claimed  to  be 
a  part  of  the  res  gestse,  we  tBtet  to  Eleckle  v. 
Soutliera  Padflc  Co.,  128  Cal.  441,  66  Pae. 
56;  Williams  v.  Southern  i^dflc  Co.,  133 
Cat  S60,  6S  Pac.  1100. 

[I]  As  to  the  claim  made  that  Catlln,  as  a 
matter  of  law  under  the  facts  shown  In  evi- 
dence, was  guilty  of  ctrntributory  negligence, 
we  tiilnk  that  contention  should  not  be  sus- 
tained. While  it  may  appear  to  the  ordinary 
mind  as  a  heedless  act  for  a  man  to  fill  a 
lamp  with  an  open  flame  on  his  cap,  at  the 
same  time  It  must  be  borne  In  mind  that 
there  was  evidence  given  by  a  witness  who 
was  shown  to  have  some  expert  knowledge 
on  the  subject  that  such  a  thing  might  be 
done  with  reasonable  safety  and  without 
great  danger  of  the  oil  or  vapor  being  Ig- 
nited, If  the  fluid  used  was  coal  oil  of  ordi- 
nary lamp  quality.  Under  this  state  of  the 
evidence,  It  was  for  the  Jury  to  settle  the 
question  as  to  whether  the  deceased  acted 
with  reasonable  caution  In  the  circumstances. 
The  case  of  Biggs  v.  Standard  Oil  Co.  (0. 
C.)  130  Fed.  199,  cited  by  appellant,  present- 
ed different  facts.  In  the  decision  the  dis- 
trict Judge  held  that  the  pouring  of  oQ  by 
the  person  injured  into  a  fire  box  of  a  stove 
in  i^di  were  live  coals  was  c<mtrlbatory 
negligence  which  would  prevoit  a  recovery, 
even  though  the  oil  furnished  was  not  of 
the  high;  flash  test  required.  The  Injured 
person  In  that  case  actually  brought  the  oil 
In  contact  with  Are.  Hence  it  was  clear  that, 
of  whatever  higher  test  the  oil  might  have 
been,  nothing  could  have  prevented  Its  Igni- 
tion; the  conclusion  of  negligence  was  Irre- 


sistible. It  Is  contended  that  the  court  erred 
in  refusing  to  give  certain  Instructions  of- 
fered on  the  part  of  appellant.  It  was  error 
not  to  instruct  the  Jury  In  accordance  with 
the  conclusions  expressed  In  the  foregoing 
as  to  the  conditions'  under  which  the  first 
negligence  of  the  appellant  ceased  to  be  of 
contributing  Influence  in  th'e  chain  of  causa- 
tion. Appellant  was  entitled  to  an  instruc- 
tion, as  we  view  the  case,  that  as  a  matter  of 
law,  under  the  facts  shown,  rewonalbillty. 
If  any,  was  that  of  Riley,  tbe  iounedlate  ven- 
dor of  Catlln. 

[SI  In  other  respects  the  cbai^  as  given 
by  the  trial  Judge  appears  to  have  contained 
la  the  main  a  correct  exposIU<xi  of  the  law. 
Th«se  Instructlona  famishing  more  explicit 
advice  on  the  subject  of  contributory  negll- 
g«ice  ml^t  w^  have  been  given,  but  we 
think  it  was  not  error  to  have  refused  them. 

[I]  Aa  to  the  alleged  «xce)»ive  amount  cf 
the  verdict,  we  would  not  fe^  Justified  in 
reversli^  tbe  cause  for  that  reason.  Morgan 
V.  Southern  Padflc  Co.,  95  GaL  608.  30  Pac. 
601;  McOrory  v.  Padflc  Electric  Co.,  22  CaL 
App.  671,  136  Pac.  303. 

TbB  Judgment  and  order  are  reversed. 

We  concur:  C0NRE7,  P.  J. ;  SHAW,  J. 

'      (31  CSal.  App.  B7») 

COVET  T.  NATIONAIi  VNIGS  FEBB  INS. 
CO.  OF  PXTT8BUH0H.    (av.  14ga) 

(Dirtrict  Court  of  Appeal,  Third  Dirtrlct,  Gall- 
forula.  Sept.  30, 1916.  Rehearing  Denied 
by  Supreme  Court  Nov.  27,  1916.) 

1.  InsuaAHOS  «=>323(3)— Fnts  iNSUBAncs— - 
Vacanot  of  pKEMissa— How  Detebjunxd. 

In  determining  whether  premises  become 
vacant  so  as  to  avoid  tbe  policy  of  insurance, 
consideration  is  given  to  uieir  character  and 
use  to  which  they  are  being  put. 
[Ed.  Note.— For  other  cases,  see  Insurance, 

S»323?3f.'] 

2.  INSUBANCE    ®=>32S(3)— PiBB  InSUBANCE— 

Vacancy  of  Pbehisbs— How  Detebmiiibd. 
In  cases  of  tenancy,  it  is. reasonable  to  as- 
sume that  the  assured  and  insurer  contemplated 
that  some  space  of  time  might  oecessarily  elapse 
after  the  tenant's  family  had  moved  from  tbe 
premises  before  the  tenant  conld  remove  all  his 
household  goods  or  possession  could  be  ifvui 
to  the  landlord  or  to  another  tenant 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §S  769.  772-776,  778;  Dec.  Dig.  <^ 
323(3).] 

8.  IKSUBANCK  <8=>323(3)— FraE  Insubancb^ 
Vacanot  or  Pbemisbs— How  Dbiebuiubd— 
"Dnocoupibd"— '  'Vacant.  * ' 

Since  tbe  circumstancea  existing  at  the  time 

must  necessarily  be   fat^rs  in  determining 

whether  tbe  insured  building  is  "unoccupied" 

or  "vacant,**  such  terms  may  be  treated  as 

synonymous. 
[Ed.  Note.— For  Other  cases,  see  losnrancfc 

Cent.  Dig.  Si  760.  772-775,  778;   Dec  Dig; 

«='323(3). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Unoccupied;  Vac«nt} 
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4.  Insubakcb  «=>823{3)— Fibe  Insubanos— 
Vacancy  of  PsEiasEs— Evidence. 
While  no  fixed  and  DDbendio^  rule  exists  as 
to  whether  an  insured  buildinir  is  vacant  so  as 
to  avoid  the  policj,  yet  where  a  tenant  had  re- 
moved all  but  a  few  of  bis  articles;  which  he 
Intended  to  return  and  get,  and  still  held  the 
key,  such  facts  were  not  conclusive  against 
his  occnpancy. 

(Ed.  Note.— For  other  eases,  see  Insnrance. 
Gent.  Dig.  H  76»,  772-77S,  778;  Dec.  Dig. 
«=5>323(3):3 

6.  Inbubancb  ^=3i5S5— Losa— Proos^Notice 

OP  DiSAOBEEHENT— TlUE  FOB  MaIUNQ. 

Under  a  Gre  policy  requirinjc  the  insurer  to 
give  notice  to  the  insured  wkhin  20  days  after 
□ling  proof  of  loss  of  its  disagreement  as  to 
the  amount  claimed,  the  mailing  of  such  notice 
on  the  twentieth  day  ,iB  too  late,  but  it  must 
have  been  received  by  the  insured  within  20 
days, 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent.  Dig.  {1  1367-1373.  13S2-1390;  Dec.  Dig. 

6.  Insurance  «=>56S— Ftjie  Insubanob— No- 
tice OP  DiSAGBBXiirBNT— Time  fob  Maiunq 
— Demand  fob  Appbaisehent, 

Under  a  &e  policy  requiring  demand  for 
appraisement  to  be  made  bv  the  insurer  within 
90  days  after  submission  of  proof  of  loss,  a  no- 
tice mailed  within  90  days  but  received  by  the 
insured  on  the  ninety-first  day  is  too  late. 

[Ed.  Note.— For  other  cases,  Bee  Insurance, 
Cent.  Dig.  {  1424;  Dec.  Dig.  «=3568.] 

7.  iKSUaAHCK  «s»676(8)— Fm  InsmtAncB— 
Apfbaisement  of  Loss— Time  of  Dbhand. 

Where  an  insurer  failed  to  give  timely  no- 
tice demanding  appraisement  and  the  insured 
tliai  sued  on  the  policy,  the  existence  of  whidi 
insurer  recognized  by  ai^in  demanding  appraise- 
ment, the  insured  was  not  estopped  from  claim- 
ing that  the  demand  was  not  made  in  time. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  143S;  Dec.  Dig.  «=>576(8).l 

Appeal  from  Superior  Court,  Shasta  Coun- 
ty ;  James  O.  Estep,  Judge. 

Action  by  David  E.  Covey  against  the  Na- 
tional Union  Ii'lre  Insurance  Company  of 
Pittsburgh.  Judgment  for  plaintifl,  and  de- 
fendant appeals  by  the  alternative  metbod. 
Affirmed. 

Sterling  Carr,  of  San  Francisco,  for  appel- 
lant Braynard  *  Kimball,  oC  Bedding,  for 
raipondent. 

CHIPaiAN,  P.  J.  The  cause  was  tried  by 
the  court  witbout  a  Jury,  and  plaintiff  had 
judgment  for  (800  as  damages  for  loss  by 
fire  against  which  defendant  had  issued  Its 
policy  of  insurance.  Defendant  appeals 
from  tbe  Judgment  under  the  alternative 
method. 

The  foUowlng  were  stipulated  as  facts  in 
the  case:  The  poUcy  took  effect  July  13, 1913, 
and  was  for  one  year.  Tbe  insured  building 
was  destroyed  by  fire  October  1,  1913,  about 
the  hour  of  2  a.  m.  Notice  of  the  fire  was  re- 
ceived uy  defendant  October  21, 1913,  and  on 
November  19,  1913,  proof  of  loss  was  filed 
irtth  defendant.  By  letter  dated  December 
8,  1918,  defendant  wrote  plaintiff  notifying 
bim  of  Its  "total  disagreement  of  the  amount 
claimed"  by  plalntlfr  and  that  defendant 


"kdmits  a  loss  of  $290.91  on  the  property  de- 
scribed in  above-mentioned  poMcj."  Tbla 
letter  was  mailed  at  San  Frandsoo  on  De- 
cember u,  1913,  and  was  received  by  plaintiff 
on  December  12. 1913.  On  December  31, 1913. 
plaintiff  brought  an  action  on  said  policy  for 
$S00,  in  all  respects  the  same  as  the  present 
action.  Olie  first  action  was  dismissed  April 
4.  1914,  and  the  present  action  was  com- 
menced on  April  8,  1914.  On  February  16, 
1914.  defendant  mailed  to  plaintiff  **a  demand 
for  arbitration"  by  letter  dated  at  San  Fran- 
cisco, on  that  day  and  directed  to  idalntiff  at 
"MlUville,  ■  Shasta  connty,  California."  noti- 
fying him  that  defendant  'failed  to  agree  as 
to  the  amount  of  loss  caused  fire  of  Oc- 
tober 1,  1913.  to  the  building  described  In 

•  •  •  PoUcy  No.  8116  •  •  •  as  ad- 
mitted  in  our  noHce  to  yon  dated  Decem- 
ber 8,  1913,"  and  stated  that  "this  company 
demands  an  ai^ralsement  of  the  loss  •  •  • 
and  names  L.  N.  Bursen  a  competent  and  dis- 
interested appraiser,"  and  calls  upon  plain- 
tiff to  appoint  an  appraiser  and  so  notify 
defendant: 

"This  notice  was  received  at  liflllville  by  Ur. 
Corey  February  20.  1914.  No  appraiser  was 
ever  appointed  by  Mr,  Covey,  and  no  notice  was 
ever  taken  of  this  demand. 

The  policgr  In  question  was  what  is  known 
as  the  standard  California  form.  Certain  of 
its  provisions  are  more  oc  less  applicable  to 
the  case  in  hand  and  wlU  be  given  in  tbe  or^ 
der  found  in  tbe  policy,  omitting  intermedi- 
ate provlsIoDS,  as  follows: 

"$800.  On  the  two-story  frame  building  and 
its  adjoining  and  connecting  additions  *  *  * 
and  all  permanent  fixtures  therein  and  attach- 
ed thereto,  property  of  assured,  while  occupied 
only  as  a  private  dwelling,  situate  <as  per  dia- 
gram) on  the  north  side  of  Main  street  in  Whit- 
more,  Shasta  county,  California.   •   •  • 

"This  policy  is  made  and  accented  subject  to 
the  foregoing  stipolaUons  and  conditions  and 
those  hereinafter  stated,  which  are  hereby  spe- 
cifically referred  to,  and  made  part  of  this  pol- 
icy, together  with  such  provisions,  agreements 
or  conditions  as  may  be  indorsed  thereon  or  add- 
ed thereto,  etc.   •   •  • 

"Unless  otherwise  provided  agreement  in- 
dorsed hereon  or  added  hereto,  this  company 
shall  not  be  liable  for  loss  or  damage  occurring 
***(!)  while  a  building  herein  described 
whether  intended  for  occupation  by  owner  or 
tenant,  is  vacant  or  unoccupied  beyond  the  pe- 
riod of  ten  consecutive  days. 

"tliis  company  shall  be  deemed  to  have  as- 
sented to  the  amount  of  the  loss  claimed  by  tbe 
insured  in  his  preliminary  proof  of  loss,  unless 
within  twenty  days  after  the  receipt  thereof 

*  *  *  the  company  shall  notify  tne  insured 
in  writing  of  its  partial  or  total  disagreement 
with  the  amount  of  loss  claimed  by  olm  and 
shall  notify  bim  in  writing  of  the  amount  of  the 
loss,  if  any,  the  company  admits  on  each  of  the 
different  articles  or  properties  set  forth  in  tbe 
preliminary  proof  or  amendments  thereto. 

"If  the  insured  and  this  company  fall  to  agree, 
in  whole  or  in  part,  as  to  the  amount  of  loss 
within  ten  days  after  such  notification,  this 
company  shall  forthwith  demand  in  writing  an 
appraisement  of  the  loss  or  part  of  loss  as  to 
which  there  la  a  disagreement  and  shall  name  a 
competent  and  disintereeted  appraiser,  and  tbe 
insured  within  five  days  after  the  receiiH  of 
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■odi  demand  and  name,  ihall  appoint  a  dls- 
biterested  appraiser  and  notify  the  company 
thereof  in  writing,  and  the  two  bo  chosen  ^all, 
before  commencing  the  appraisement,  select  a 
competent  and  disinterested  umpire.  •  •  • 
"A  loss  hereunder  shall  be  payable  In  thirty 
days  after  the  amount  thereof  has  been  ascer- 
tained either  by  agreement  or  by  appraisement, 
but  if  such  ascertainment  is  not  had  or  made 
within  sixty  days  after  the  receipt  by  the  com- 

{lany  of  the  preliminary  proof  of  loss,  then  the 
OSS  shall  be  payable  in  idne^  days  after  such 
receipt." 

1.  It  is  contended  by  appellant  that  the 
findinga,  to  the  effect  that  the  insured  bnlld- 
iDg  was  totally  destroyed  by  flre  "while  oc- 
cupied as  a  prirate  dweUlng."  is  not  support- 
ed by  the  eridence.  The  premises  were  under 
tease  by  plaintiff  to  one  Mos^s  C.  Trlbble, 
who  testified  that  he  had  been  liring  In  the 
house  with  his  family  for  "something  over 
ft  year"  as  a  "dwelling  house";  that  on  Sep- 
tember 28,  191S,  he  (mmnenced  to  move  his 
ftimily  and  household  effects ;  that  he  did  not 
"move  all  his  bousehtdd  effects  or  persona) 
I^-operty  from  the  bouse  before  it  was  de- 
stroyed by  flre";  that  be  did  not  sleep  in 
the  house  after  the  night  of  September  27th. 
He  was  asked  what  remained  at  the  place 
after  he  removed  his  wife  and  was  there  on 
the  night  of  the  30th  of  September. 

"A.  I  know  there  was  staff  there  left  in  my 
care.  The  staff  didn't  belong  to  me,  left  in  my 
care.  Had  some  household  things,  junk  there 
that  would  naturally  accumulate  with  farm- 
ing, and  so  it  was  there,  and  what  there  was 
I  could  not  say.  I  would  not  confine  myself 
down.  Q.  Was  there  any  furniture  there?  A. 
No,  sir.  •  •  •  Q.'And  then  all  there  was 
left  there  was  some  chickens  rnaning  around 
the  yard  and  this  accumulation  of  thioga?  A. 
Tea.  sir.** 

He  testlfled  that  be  was  at  the  premises 
about  4  o'dodc  in  the  evening  of  September 
80th. 

"I  had  some  chickens  there,  and  I  was  trying 
to  catch  these  chickens  and  get  them  and  take 
them  and  move  them  up  to  the  place  where  I 
was  moving  to.  Q.  Did  you  at  any  time  notify 
Mr.  Covey  that  you  were  about  to  move  from 
the  premisea?  A.  WelL  I  think,  yes.  I  think 
I  told  Mr.  Covey  that  I  intended  to  move,  but 
as  to  the  exact  day  that  I  told  Mr.  Covey,  I 
could  not  say.  Q.  As  to  the  time  when  you 
would  move?  A.  Yes,  because  it  was  on  ac- 
count of  the  health  of  my  wife.  She  was  down 
with  rheumatism,  and  I  didn't  know  really  when 
I  could  move.  Q.  Yes,  Who  had  the  key  to 
the  dwelling  at  the  time  of  the  fire?  A.  The 
key  was  in  my  poesesslon." 

Plaintiff  testified  that  he  was  at  the  prem- 
ises on  September  SOth  the  day  before  the 
flre. 

"Q.  Was  there  embody  upon  the  premises 
at  tliat  time?  A.  Ym,  sir,  Mr.  Tribble  was 
there.  *  *  *  Q.  Was  he  a  tenant  of  the 
property?  A.  Yu,  sir.  Q.  Your  tenant?  A. 
Yes,  BUT.  Q.  And  what  were  the  conditions 
there  with  reference  to  whether  or  not  the 
property  was  occupied  at  the  time  that  you  were 
there?  A.  It  was  occupied,  yes;  the  man  luid 
his  stnff  there,  was  hauling  nune  of  his- stuff  off, 
and  catching  his  chickens  and  one  thing  and 
another.  Hia  poultrv  was  there.  *  *  *  Q. 
Do  you  know  whether  any  of  his  household 
goods  were  still  npon  the  property?  A.  Yes, 
ve  went  through  the  house  and  seen  some  boxes 
and  housdiold  things  there.   Don't  know  what 


he  had  boxed  up,  something  another.  •  •  • 
Q.  Had  Mr.  Tribble  at  that  time  turned  over 
the  key  to  the  preodses?  A.  No,  sir." 

On  cross-examination  he  testified  that  Trib- 
ble told  him  be  was  moving  off. 

"Q.  But  Mr.  Tribble  told  yon,  did  he  not, 
that  he  was  going  to  move  out  that  day?  A 
No,  sir;  didn  t  say  he  was  going  to  move  that 
day.  Q.  Never  said  so?  A.  He  said  be  was 
moving  out.  Q.  As  a  matter  of  fact,  he  did 
move  out  that  day?  A,  I  don't  know.  No,  sir; 
I  don't  think  so.**^ 

He  testified  that  TribUe  bad  been  In  pos- 
session of  the  premises  for  "something  over  a 
year** ;  that  be  was  paying  $76  per  year  and 
bad  paid  bis  rent  ta  foil';  that  he  learned 
that  Tribble  was  going  to  move  away  "some- 
where near  the  SOtb,  about  that  day  I'tbtnk 
Is  the  flrst  I  can  remember."  It  was  admit- 
ted that  the  "building  was  totally  destroyed." 

We  think  the  situation  at  Uie  time  the 
flre  occurred,  to  wit,  2  a.  m.,  October  1st, 
briefly  stated  was  as  follows:  PlalntifTs  ten- 
ant was  not  in  actual  physical  possirasion  of 
the  premises,  but  had  the  r^ht  of  posses- 
sion and  was  still  in  the  act  of  moving  his 
effects  therefrom ;  that  he  was  the  recognis- 
ed tenant  and  retained  possession  of  the  keys 
to  the  building  and  that  he  bad  not  sur- 
rendered possesion  to  his  landlord ;  tliat  his 
intention  was  to  reside  elsewhere  and  to  that 
end  bad  removed  his  family  and  most  of  his 
household  goods,  but  his  Intention  was  to  re- 
turn to  get  what  remained  of  his  personal 
property. 

[1]  The  court  found: 

"It  is  not  true  that  at  the  time  of  the  destruc- 
tion by  fire  of  said  premises,  to  wit,  on  the  let 
day  of  October,  1913,  said  premises  described 
therein  and  so  insured  b^  said  policy  of  fire 
insurance,  were  not  occupied  only  as  a  private 
dwelling  and  it  is  not  true  tliat  said  premlsea" 
at  said  time  were,  "wholly  or  at  all  vacant  and 
unoccupied,  or  vacant  or  unoccupied." 

The  contention  of  appellant  Is  that  this 
finding  Is  unsupported  by  the  evidence.  The 
cases  are  numerous  In  which  the  terms  "oc> 
cupled,"  "vacant,"  "occupied  and  vacant,"  ■ 
"occnpied  or  vacant,"  are  defined  and  are  1^ 
no  means  harmonious.  All  agree  that  exlst- 
Lng  conditions  when  the  policy  is  issued  have 
much  to  do  with  arriving  at  the  intention  of 
the  parties.  A  different*  construction  is  given 
to  these  terms  In  case  of  loss  by  fire  where 
the  premises  were  by  the  Insurer  known  to 
have  been  occupied  by  a  tenant  when  in- 
sured, as  was  the  case  here,  from  that  given 
where  the  Insured  was  the  owner  and  the 
occupant.  Also,  consideration  la  given  to 
the  character  of  the  premises  and  the  use  to 
which  they  are  being  put  In  the  case  of 
Omaha  Fire  Ins.  Co.  v.  Sinnott,  54  Neb.  622, 
74  N.  W.  955,  the  policy  provided  that  the 
Insured  house  was  and  should  continue  to  be 
occupied,  and  it  was  claimed  that  this  war- 
ranty was  broken  by  reason  of  the  house 
becoming  unoccupied  and  continuing  to  be 
vacant  before  the  flre.    Said  the  court; 

"The  evidence  most  favorable  to  this  conten- 
tion was,  in  effect,  that  while  the  policy  was 
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In  force,  to  wit,  about  July  11,  1894,  the  owner 
of  the  insured  property  notified  her  tenant  to 
vacate  it;  that  immediately  thereafter  the  ten- 
ant began  to  remove  his  furniture  to  another 
hoose,  to  which  he  went  with  his  famUy.  When 
the  Sre  took  place,  however,  be  had  not  yet 
removed  bia  cook  stove  and  some  other  personal 
property.  Under  these  conditions,  we  cannot 
Bay  that  the  jury  imnroperly  concluded,  from  a 
consideration  of  the  evidence,  that  the  boua« 
was  not  unoccupied  at  the  time  of  the  fire." 

[2]  Id  cases  of  tenancy,  It  is  reasonable  t» 
assume  tbat  the  parties  contemplated  that 
some  space  of  time  might  necessarily  elapse 
after  the  tenant's  family  had  moved  from 
the  premises  before  the  tenant  could  remove 
all  bis  household  goods  or  possession  could 
be  g^en  to  the  landlord  or  to  another  tenant, 
tn  the  case  of  Morman  Insurance  Go,,  74 
Mo.  App.  a  distinction  la  drawn  between 
the  terms  "vacant"  and  "unoccapied."  In 
t^t  ease  the  traiant  had.  on  the  ereulng  of 
October  6th,  taken  bia  family  to  a  nelgfabor^ 
hood  house  and  had  removed  a  part  of  his 
famitore,  leaving  a  part  in  the  building,  but 
retaining  the  keys  and  possession  until  he 
should  have  time  the  next  day  to  remove  the 
remainder  of  his  household  effects.  During 
the  night  of  the  5th  and  6th  at  about  1 
o'clock  In  the  morning,  the  building  and  con- 
tents were  destroyed  by  Are.  The  court  held 
the  company  liable  notwithstanding  the  pro- 
vision of  the  policy  tbat  "as  soon  as  build- 
ings become  vacant  the  insurance  sball  be 
void,"  and  tbat  the  building  was  not  vacant. 

Weldert  v.  State  Insurance  Co.,  19  Or.  261, 
24  Pac  242.  20  Am.  St  Rep.  809,  was  a  case 
where  one  McNett,  a  tenant,  moved  into  the 
premises  In  April  and  lived  there  until  June 
15th  or  20th,  when  he  moved  away,  but  a 
hired  man  or  some  member  of  the  family 
"was  there  at  the  house  every  day  to  see  if 
things  were  all  right;  •  •  •  that  they 
•  •  *  went  down  there  to  see  that  noth- 
ing was  destroyed."  The  fire  occurred  on 
the  night  of  July  9tb.  The  court  held  that^ 
conceding  to  the  fullest  extent  all  tbe  facts 
tbat  this  evidence  tends  to  prove,  no  occu- 
pancy of  the  premises  was  shown  after  Mc- 
Nett moved  out  The  provision  of  tbe  policy 
involved  was  as  follows :  "  •  •  •  Or  If 
any  change  shall  take  place  in  the  title,  poa- 
■eesion,  or  occupancy"  without  Immediate  no- 
tice to  the  company  and  its  consent  obtain- 
ed, *thls  policy  ^aU  •  *  •  be  null  and 
void."  Several  cases  are  dted  in  the  opinion 
supporting  the  view  there  taken,  but,  as  in 
the  principal  case,  the  occupant  seems  to 
have  moved  away  from  the  premises  and  was 
using  the  former  dwelling  as  a  sort  of  place 
of  storage  for  some  portion  of  his  household 
effects. 

In  Norman  t.  Insurance  Go.«  snpra,  the 
court  said : 

"Removal  was  in  fieri  not  complete.  If  the 
tenant  had,  on  the  evening  of  October  5th, 
taken  bis  family  to  a  neighbor's  house,  leaving 
his  household  goods  packed  and  ready  for  mov- 
ing the  next  day,  could  it  with  any  show  of  ren- 
Bon  be  sai*!  that  the  building  was  vacant?  Sure- 
ly not.   Neither  could  it  be  said  to  be  vacant 


if  the  tenant  had  taken  away  a  portion  and 
Ipft  a  portion  for  removal  the  following  day. 
The  house  would  not  in  either  event  be  vacant 
though  unoccupied." 

The  court  seems  to  have  held  to  the  strict 
meaning  of  "vacant,"  a  distinction  whidi  we 
do  not  think  Is  unbending  or  may  be  arbi- 
trarily applied. 

[3]  Tbe  clrcamstances  existing  at  the 
time  must  necessarily  be  factors  in  determin- 
ing whether  or  not  the  building  la  unoccupied 
or  vacant  These  terms  may  therefore  be 
treated  as  synonymous  in  their  meaning. 
This  was  shown  in  Herrman  v.  Adriatic  Ins. 
Co.,  85  N.  Y.  162,  39  Am.  Rep.  644,  a  case  In 
which  it  was  held,  as  a  general  proposition 
that: 

"For  a  dwelling  bouse  to  b*  in  a  state  of 

occupation,  there  must  be  in  it  tlie  presence  of 
human  beings  as  at  their  customary  place  of 
abode,  not  absolutely  and  uninterruptedly  con- 
tinuous, but  that  must  be  the  place  of  nsoal 
return  and  habitual  stoppage." 

Cummins  v.  Agricnltaral  Ins.  Co..  5  Hun 
(N.  Y.)  S5^  was  a  case  where  the  policy  pro- 
vided that,  If  the  dwelUng  house  became 
vacated  by  the  removal  of  the  owner  or  oc- 
cupant, the  "policy  shall  be  null  and  void, 
until  the  writtrai  consent  of  the  company  at 
the  home  office  is  obtained."  It  was 
that  the  provision  "  *vacated  by  tbe  removal 
of  the  owner  or  occupant,'  means  an  abandon- 
ment of  the  house  as  an  actual  place  of  red- 
dence,  permanently  or  temporarily.  A  mere 
temporary  absence  of  the  family  from  the 
house  Cor  a  night  or  a  day  would  not  be  such 
a  removal.*' 

In  Bennett  t.  Agricultural  Ins.  Co.,  GO 
Conn.  428,  the  Insured  building  was  occupied 
by  a  tenant  and  the  policy  provided  that 
if  tbe  dwelling  should  "cease  to  be  occupied 
as  such,  •  *  •  the  [>olicy  shall  cease  and 
be  of  no  effect"  The  proof  showed  that 
the  bouse  was  occupied  about  a  month  and 
a  half  In  the  spring  of  18S0,  that  it  was 
thereafter  again  occupied,  and  tbat  the  ten- 
ant moved  out  about  6  o'clock  in  the  eve- 
ning on  the  day  preceding  the  fire,  and  the 
house  remained  unoccupied  until  It  was  de- 
stroyed by  fire  about  2  o'clock  the  next  morn- 
ing. "This,"  said  the  court  "was  clearly  a 
violation  of  this  condition  of  the  policy." 
That  case  Is  easily  distinguishable  from  the 
present  case.  There  was  a  complete  aban- 
donment of  the  dwelling,  the  tenant  leaving 
nothing  in  the  house  and  having  surrender- 
ed possession  completely  and  having  no  oc- 
casion to  return  for  any  purpose.  It  was 
not  a  temporary  absence,  but  an  actual  giv- 
ing up  of  tbe  premises.  The  length  of  time 
the  building  was  unoccupied  was  therefore 
an  Immaterial  factor. 

A  tenant  moved  out  of  an  Insured  dwelling 
on  Tuesday,  and  on  Wednesday  morning  the 
owner  took  possession,  and,  with  his  serv- 
ants, began  cleaning  It  and  moving  in  goods, 
and  were  continuously  so  engaged  during  the 
working  hours  of  each  day  until  Friday  eve 
ning;  Intending  that  the  family  should  tM 
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fnlty  domiciled  there  Saturday,  bat  mean- 
while lodging  and  taking  their  meals  else- 
where. On  Friday  night  the  house  was  hum- 
ed;  and  it  was  held  that  the  policy  had  not 
become  void  on  the  ground  of  vacancy  or 
Donoccupnncy.  Eddy  v.  Hawkeye  Ins.  Co., 
70  Iowa,  472,  30  N.  W.  808,  59  Am.  Rep.  444. 
"There  is  no  case  to  which  our  atteotion  has 
been  called,"  said  the  court,  "which  holds 
that  a  house  is  vacant  or  unoccupied  by  the 
mere  fact  of  the  physical  atisence  of  the  oc- 
cupants for  a  day  or  night"  The  case  of 
Shackleton  v.  Sun  Fire  Office,  55  Mich.  288, 
21  N.  W.  343.  54  Am.  Rep.  379,  l3  cited  in  the 
opinion.  In  that  case  the  tenant  vacated 
the  house  June  10th,  and  the  owner  took 
possession,  pot  her  furniture  in  the  building, 
but.  for  what  seemed  to  be  good  reasons,  she 
did  not  take  her  meals  nor  lodge  In  the 
boose  and  it  was  destroyed  by  Are  on  July 
4th.  It  was  held  that  the  house  was  not  va- 
cant or  tmoccupied,  within  the  meaning  of 
the  contract   Said  the  court: 

"Nothing,  apparently,  was  wanting  to  com- 
plete personal  poesession,  except  that  she 
lodged  and  took  her  meals  at  her  father's,  a 
few  rods  off.  Those  facts  were  not  conclusive 
sgaiost  hat  oeenpancy." 

[4]  We  can  see  no  reason  wby  the  rule 
ihould  tw  different  wbere  a  tenant  Is  mov- 
ing Into  a  lu>U8e  tban  vhen  he  Is  moving 
oot  In  both  cases  he  Is  in  possession  of  the 
boiue  and  has  some  or  all  of  hts  goods  there, 
but  for  safficient  reasons  be  finds  It  necessary 
temporarily  to  lodge  elsewhere  wbllA  moving 
In  or  moving  out,  as  the  case  may  be.  No 
fixed  and  unbending  rule  seems  to  be  de- 
dndble  from  the  adjudicated  cases.  The 
courts  take  into  consideration  all  the  cir- 
cumstances and  attribute  such  Intention  to 
the  parties  in  entering  Into  the  contract  as 
would  appear  consonant  with  reason.  As 
was  said  in  the  Michigan  case  last  above  re- 
ferred to,  the  fiicts  in  this  case  "are  not 
eoQclnslve  against  the  tenant's  occupancy.** 

[f]  2.  The  court  ftnind  that  defenduit  did 
not  serve  its  notice  of  disagreement  or  de* 
toand  for  appraisement  within  the  time  re- 
quired by  the  ix^lcy  and  that  plaintiff  com- 
piled with  and  performed  all  of  Its  terms 
on  his  part  Tbls  finding  Is  challenged.  The 
policy  provided  that  the  company  "shall  be 
deemed  to  have  waived  assent  to  the  amount 
of  the  loss  claimed  by  the  insured  in  bis 
preliminary  proof  of  lom,  unless  \d^thln  twen- 
ty days  after  the  receipt  thereof  •  •  • 
the  company  shall  notify  the  insured  in  writ- 
iD^"  etc  (see  provision  supra).  Defendant 
at  San  Francisco  mailed  a  letter  to  plaintiff 
residing  at  Whltmore,  Shasta  county,  on  the 
tveotletb  day  after  £he  receipt  of  proot  of 
loss,  which  letter  was  received  by  plaintiff 
two  days  later.   Defendant  contends  that: 

mailins  of  the  notice  of  disagreement 
within  the  20  days  is  sufficient  under  the  terms 
the  policy  even  though  it  is  not  received  un- 
to  after  the  expiration  of  the  twenty  days." 

Beapondent  contends  that  where,  as  here, 
the  loss  was  total  and  so  conceded,  tbere  was 
10  occasion  fiir  arbitration  and  appellant 


was  not  prejudiced  by  the  ruling  of  the  court 
However  this  may  be,  we  think  defendant 
failed  tb  give  the  notice  contemplated  by 
the  policy.  In  Winchester  v.  North  British, 
etc..  Co..  160  Cal.  1,  116  Pac.  63,  3S  L.  R.  A. 
(N.  S.)  404,  the  defendant  made  demand  for 
the  appointment  of  appraisers,  but  the  notice 
did  not  reach  plalntiCTs  attorney  in  fact  until 
after  the  expiration  of  sixty  days.  It  was 
held  that  "the  failure  to  serve  such  notice 
upon  the  Insured  within  60  days  after  serv- 
ice of  proof  of  loss  amounted  to  a  waiver." 
The  policy  read:  "The  sum  for  which  the 
company  Is  liable  pursuant  to  the  policy 
shall  be  payable  sixty  days  after  due  notice," 
etc.  The  question  there  was  as  to  the  time 
when  the  action  could  be  brought  The  lan- 
guage of  the  present  policy  is  "unless  within 
twenty  days  after  the  receipt"  of  proofs  of 
loss,  the  company  "shall  notify  the  insur- 
ed," etc. 

It  appears  from  the  transcript  in  the  Win- 
chester Case  that  due  proof  of  loss  was  made 
on  May  14,  1908,  and  on  July  8th,  within  60 
days  after  proof  of  loss,  defendant  duly  post- 
ed a  letter  addressed  to  plaintifTs  attorney 
In  fact,  giving  notice  of  Its  disagreement 
etc.  The  court  found  that  said  demand  "was 
received  by  plaintiff's  attorney  In  fact  on  the 
18th  day  of  July,  1008,  and  more  than  60 
days  after  the  service  of  said  proof  of  loss." 
In  the  present  case  the  notice  was  received 
two  days  too  late;  in  the  Winchester  Case 
four  days  too  late.  We  think  the  Winchester 
Case  decisive  of  the  point. 

7]  3.  Defendant  was  equally  In  default 
In  sending  its  demand  for  an  appraisement 
Proof  of  loss  was  filed  with  defendant  on  No- 
vemt)er  19,  1013.  On  February  16.  1914,  de- 
fendant mailed  a  letter  at  San  Francisco, 
directed  to  plaintiff  at  Mlllville,  Shasta  coun- 
ty, notifying  plaintiff  that  It  demanded  an 
appraisement  of  the  loss.  This  notice  was 
received  by  plaintiff  on  February  20.  1914, 
which  the  court  found  "was  more  than  ninety 
days  after  the  said  preliminary  proof  of  loss 
was  received  by  Said  defendant**  The  policy 
provided : 

"If  for  soy  reaiDD  not  attributable  to  the  In- 
sured or  to  the  appraiser  appointed  by  him,  an 
appraisemeot  is  not  had  and  completed  within 
ninety  days  after  said  preliminary  proof  of  loss 
is  received  by  this  company,  the  insured  is  not 
to  be  prejudiced  by  the  failure  to  make  an  ap- 
praisement and  may  prove  the  amount  of  bis 
loss  in  an  action  broujSit  without  such  ap- 
praisement** 

Not  having  received  notice  In  time,  plaintiff 
was  not  compelled  to  submit  to  an  appraise- 
ment of  the  loss,  and  the  case  stands  as 
though  no  appraisement  was  had.  ttefeud- 
ant  recognized  the  poHcy  as  still  In  force 
after  the  action  was  firat  commenced  by  de- 
manding an  appraisement,  and  we  do  not 
think  plaintiff  is  now  estopped  from  claim- 
ing that  the  demand  for  arbitration  was  not 
made  In  time. 

Defendant  admitted  a  liability  of  $290.91. 
In  its  lettOT  of  December  S,  1918,  and  alsi> 
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In  Its  answer.  The  principal  question  of  fact 
was  as  to  the  actual  loss,  defendant  claiming 
that  it  did  not  exceed  the  above  amonnt 
Other  questions  are  matters  largely  of  tech- 
nical law.  The  loss  was  total  and  there  was 
erideuce  sufilcient  to  support  the  finding  that: 
"The  actual  cash  of  plaintifrg  interest  in  said 
dwelUnsr  house  was  at  the  time  of  said  loss  on 
tlie  Ist  da?  of  October,  1918,  more  than  the 
said  sum  of  $800." 

Hie  Judgment  Is  affirmed. 

We  concur:  HABT.  J.;  BUBMBIT,  J. 


(«  Utah,  661) 

PBEECB  T.  OBEOON  SHORT  UNB  R.  00. 
(No.  2816.) 

(Supreme  Court  of  Utah.    Aug.  30,  1916. 
Rehearing  Denied  Not.  23.  1916.) 

1.  LiUITATIon  Of  AonONB  «=>34(6)— "IiIABIL- 

mr  Crsatbd  bt  Statuie"  —  Bailboad 

Fence  Law— Aniuaxs  oh  Riobt  or  Wat. 
An  action  against  a  railroad  for  cattle  killed 
on  its  right  of  way,  where  predicated  on  negli- 
gence in  operating  the  train,  etc,  as  well  as 
on  def«:tiTe  cattle  guards  and  wing  fences,  with- 
in Comp.  Laws  1907,  3  4!>6x,  requiring  railroad 
companies  to  maintain  cattle  guards,  and  to 
pay  damages  for  such  lulling  or  injuries  of  do- 
mestic animals  as  results  from  failure  to  do  so, 
was  not  barred  by  Comp.  Laws  1007,  ^  2S77. 
subd.  1,  barring  after  one  year  "an  action  for 
liability  created  by  statute.  * 

[Bd.  Not«. — For  otber  cases,  see  Limitation  of  Ao- 
tloBs.  Cent  Dig.  9  l&fi;  Dec  Dig.  «=»34(6). 

For  other  dflflalUou,  ate  Words  and  Phrasca, 
First  and  Second  Series.  LUblllty  Cnstad  by  Law.] 

2.  Railroads  ^=»412(l)--AniiCAL8  Kti.i£D  on 
Tjack  —  Liability  —  Nbouoekt  Mainte- 
nance OF  Fences. 

If  cattle  get  on  the  right  lif  way  because  of 
defective  condition  of  cattle  guards  or  connect- 
ing fences  because  of  the  negligent  maiatenance 
thereof  by  the  railroad  compuoy  and  without 
fault  of  the  owner,  the  company  ordinarily  is 
hable  for  their  being  killed  or  injured. 

4BA.  Not«.— For  other  casM,  sea  Railroads,  Cent 
[.  H  1451,  im  :  Deo.  Dig.  «S34Ua).l 
a  BAILB0AD6  «=:>443(7)  —  IKJUBIBS  TO  ANI- 
MALS—A  OTIC  N—E  V I D  ENCE. 
In  action  against  railroad  for  mare  killed  at 
a  highway  crossing  by  train  going  35  miles  an 
hour,  evidence  that  there  was  an  unobstructed 
view  of  tlie  right  of  way  and  crossing  for  a  dis- 
tance of  2,145  feet  from  the  crossing,  and  that 
animals  at  or  near  the  crossing  could  be  seen 
from  an  approaching  train,  held  to  sustain  a 
finding  of  negligence  of  the  railroad ;  it  not  ap- 

{>earing  that  the  owner  of  the  mare  was  neg- 
igcnt. 

CBd.  Note.— For  other  casea,  see  Railroads,  Cent, 
Dig.  i  1618;  Dec.  Dig.  ^»44S(7).] 

4.  RAILBOADS  «»441(S)— INJUBIE8  TO  ANI- 

MAi£— Action— Evidence— PiEsuMpTioNB. 
In  such  action,  it  being  admitted  that  the 
mare  was  hit  while  the  train  was  going  35  miles 
an  hour,  the  only  Inference  permissible  was  that 
the  mnre  was  on,  in  close  proximity  to,  or  was 
going  toward,  the  track,  and  was  bat  a  short  dis- 
tance from  it  when  the  train  was  in  stopping 
distance  of  the  crossing. 

[Bd.  Note.—For  other  cases,  see  Railroads,  Cent 
Dig.  SI  1S89-1591;  Dec.  Dig.  «=:»U1(8}.] 

6.  RaXLBOADS  «=»441(4)  —  INJUBIES  TO  Alfl- 

.  UAX^AcTioN— Evidence. 

In  such  action,  the  mere  fact  that  a  colt 
wag  found  "crippled  in  the  thigh"  in  the  vicinity 


of  a  crossing  the  morning  after  its  mother  was 
killed  there  by  a  train,  did  not  justify  the  infer- 
ence that  it  was  struck  by  the  train,  where 
plaintiff's  evidence  tended  to  show  that  soon 
after  the  mare  was  Itilled  the  colt  was  sen 
running  back  and  forth. 

[Bd.  Note.— For  other  cases,  sea  Railroads,  Ceat 
Dig.  f  U80:  Dee.  Dig.  ^aMW-i 

6.  Railboads  «=»422— iNJintixa  to  Aniuau 
ON  Tbacks— Pbivate  Gbossxmos — Oatei^ 

Liability  roB  Deitots. 
Where  a  mare  got  onto  the  right  of  way 
from  the  owner's  Geld  because  the  gate  to  a 
private  crossing  on  his  land  was  imperfectly 
bung  and  the  fastenings  thereof  were  defective, 
the  owner  was  not  thereby  barred  from  recovery 
for  the  resulting  killing  of  the  mare  by  a  train, 
since,  although  the  gate  was  erected  and  main- 
tained by  the  railroad  for  the  use  and  conven- 
ience of  the  owner,  it  was  nevertheless  the  rail- 
road company's  gate,  and  the  owner  was  not  re- 
sponsible for  such  defects. 

[Ed.  Note.— For  other  cases,  see  Railroads,  OenL 
Dig.  H  1512-1615;   D«o.  Dig.  «=942a.] 

7.  Railboads  «=>415(3)— Injubies  to  Ani- 
mals—Duty TO  Look  Oui^Pbivate  Cboss- 
iKoa. 

In  approaching  private  or  farm  crossings, 
trainmen  must  keep  a  lookoiH;  to  avoid  injury 
to  animals  which  may  be  lawniUy  on  the  cross- 
ing, and  the  company  is  liable  tf  their  failure 
to  do  so  results  in  injury  to  such  animals,  but 
they  need  not  slow  up  or  stop  the  train  to  as- 
certain if  animals  are  upon  or  near  the  crossing. 

[Bd.  Note.— For  other  cases,  see  Railroads,  Cent 
Dig.  S  1418;    Dec.  Dig.  ®=s»41S(3).] 

8.  Evidence  ®=>17— Judicial  Notice. 

The  court  will  take  judicial  notice  of  when 
the  sun  sets  on  a  given  day  in  the  latitude  of 
the  forum,  and  that  twilight  follows  immedfate- 
ty,  and  continues  until  the  sun  is  IS  degrees 
below  the  horizon,  and  that  the  sun  sinks  be- 
low the  horizon  at  the  rate  of  one  degree  (tf 
longitude  for  every  four  minutes  of  time. 

[Bd.  Note.— For  other  cases,  see  Svldenee,  Cent 
Dig.  I  21 ;  Deo.  Dig.  «=»17.I 

Frlck,  J.,  dissenting  in  part 

Appeal  from  District  Court,  Davis  Coun- 
ty; N.  J.  Harris,  Judge. 

Action  by  John  Preece  against  the  Ore- 
gon Short  Line  Railroad  Company.  From 
a  Judgment,  both  parties  appeal ;  the  plain- 
tiff also  appealing  from  directed  verdict  for 
defendant.  Affirmed  on  defendant's  appeal, 
and  on  plaintiff's  appeal  affirmed  in  part, 
and  in  part  reversed,  and  new  trial  granted. 

Oscar  W.  Moyle,  of  Spit  Lake  City,  for 
plaintiff.  Geo.  H.  Smith,  BenJ.  S.  Crow,  J, 
y.  Lyle,  and  A.  B.  Robertson,  all  of  Salt 
Lake  CUy,  for  defendant. 

FRICE,  J.  The  plaintiff  brought  this  ac- 
tion against  the  defendant  to  recover  the 
value  of  certain  horses  and  cattle  which  the 
plaintiff  alleged  were  negligently  killed  on 
defendant's  railroad  In  Davis  county,  Utah* 
at  different  times  and  dates. 

There  were  seven  causes  of  action  stated 
in  the  complaint  In  the  first  cause  of  ac- 
tion plaintiff  sought  to  recover  the  value  of 
a  mare  that  was  killed  and  for  the  injury 
of  ber  colt  which  thereafter  died.  The  mare 
was  killed  at  a  public  crossing  called  Burke 
Lane.  The  second  cause  of  'action  was  dis- 
missed by  the  plaintiff  at  the  trial.    In  the 
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tldid  cftuae  of  adlw  plaintiff  soni^t  to  re- 
cover tbe  ralae  of  a  cow  and  hdfer  whiidi 
were  killed  on  defendant's  right  of  way 
aboDt  800  teet  north  of  tbe  o'OBslng  afore- 
said. It  seems  the  cow  and  heifer  went  on 
the  rixht  of  way  over  the  cattle  guards  or 
between  the  cattle  gnards  and  the  wing 
fence  leading  therefrom  to  the  right  of  way 
^oe;  tbe  rl|^  of  way  being  fenced  In  with 
a  wire  £enc&  The  fourth  cause  of  action 
ns  for  tbe  killing  of  a  cow  at  the  same 
crossing  at  which  the  mare  was  killed.  In 
the  fifth  cause  of  action  plaintiff  sought  to 
recover  tbe  value  of  a  young  Percberon 
mare  whidi  was  killed  on  defendant's  right 
of  way,  she  having  gone  onto  the  right  of 
way  throng^  a  private  taxm  gate  which  was 
put  in  and  maintained  by  the  defendant  on 
the  land  of  the  owner  for  tbe  convenience 
uC  such  owner.  With  the  other  two  causes 
€t  Mtion  I  am  not  amoemed  on  this  appeal. 
The  mare  and  colt  mentloiwd  in  the  flrat 
cause  ct  action  b^onged  to  the  plaintiff, 
while  all  at  tbe  other  animals  were  owned 
1^  different  persms  and  were  killed  at  dif- 
ferent times  and  dates,  and  the  several 
daims  were  asdgned  to  the  plaintiff  by  the 
different  owners  for  tbe  purpose  of  bringing 
this  action. 

Tbe  plabitlff  recovered  Judgment  <m  the 
first  cause  of  action  for  the  mare.  Tbe 
court.  It  seem^  did  not  submit  to  the  Jury 
tbe  question  of  whether  tbe  plalntlfl  should 
recover  for  the  colt.  Tbe  i^tntlff  also  re- 
covered Judgment  on  the  third  and  fourth 
causes  of  action.  The  court  directed  the  Ju- 
ry to  return  a  verdict  on  the  fifth  cause  of 
action  In  favor  of  the  defendant 

The  defendant  appeals  from  the  Judgment 
In  favor  of  tbe  plaintiff  on  the  first,  third, 
and  fourth  causes  of  action,  and  the  plain- 
tiff appeals  on  the  first  cause  of  action  In  so 
far  as  the  colt  is  concerned,  and  also  from 
the  directed  verdict  and  Judgment  In  favor 
of  tbe  defendant  on  the  fifth  cause  of  ac- 
tion. 

With  regard  to  the  first  cause  of  action 
the  plaintiff  alleged  the  following  acta  of 
negligence: 

*^at  the  said  animals  were  killed  by  the 
carelessness  and  neglij^ence  of  defendant  in  that 
tbe  defendant  failed  to  use  ao;  means  to  as- 
ctftaln  whether  or  not  said  animala  were  upon 
the  track  of  said  detaidant  or  in  a  place  of 
danger  near  its  tradk  at  said  crossing,  and  fail- 
ed to  use  any  means  to  prevent  said  animals 
from  going  upon  or  remaining  upon  its  track, 
and  in  that  it  carelessly  and  negligently  operat- 
ed Its  train  at  said  crossing  at  a  high  rate  of 
speed,  and  tailed  to  stop  or  lessen  tbe  speed  of 
its  train  as  It  approached  said  animals  after 
they  were  known  to  be,  or  in  the  use  of  rea- 
sonable dili^nce  by  defendant's  servants  in 
chaige  of  said  train  should  have  been  known  to 
be.  in  a  place  of  danger,  said  animals  being  ris- 
ible to  the  servants  of  defendant  in  charge  of 
said  approaching  train  for  a  long  distance,  to 
wit,  for  about  one  mile  from  tbe  ^ace  where 
they  were  UHed." 

I  remark  that  while  it  Is  alleged  that  "ani- 
mals" were  killed,  the  evidence  is  omclu- 


sive  that  only  one  was  kUIed  by  the  train  at 
the  Ume  allied  in  tlie  first  cause  of  action. 

Both  parties  have  filed  printed  abstracts 
of  tile  evidence,  and  eacb  ccmtends  that  tb» 
evidence  in  such  abstracts,  in  scmie  particu- 
lars, is  stated '  too  favorably  for  the  party 
making  the  abstract  In  view  of  that  ftict 
I  tiave  carefully  read  the  evidence  upon  the 
causes  of  action  in  question  as  the  same  is 
certified  up  by  the  trial  Judge  in  the  origt 
oal  bill  of  exc^Uona 

The  evidence  renting  to  tbe  first  cause  of 
action  is  substantiatly  as  fcfflows;  Tbe  plain- 
tiff, in  June,  1008,  was  tbe  owuot  of  a  mare 
of  the  alleged  value  of  $200,  and  a  colt 
about  2  months  old,  wlilcb,  he  alleged,  waa 
of  the  value  of  (SO;  that  be  k^t  said  mare 
and  col^  with  other  horses,  in  a  fenced 
pasture  belcmglng  to  a  n^hbor;  that  on  or 
about  the  19th  day  of  June,  1908,  said  mare 
and  colt  escaped  from  the  pasture,  and  on 
the  evening  of  said  day,  or  perhaps  a  day 
or  two  later,  tlie  mare  was  found  dead  at  a 
public  crosidng  called  Burke  Lane.  With 
respect  to  tbe  time  when  the  mare  was  kill- 
ed the  plaintiff  testified  that  on  the  evening 
in  question  "the  sun  goes  down — to  get  right 
down  to  cases — I  think  about  3  minutes  past 
S.  I  don't  know  whether  that  is  Just  exact- 
ly correct"  Frwu  observations  made,  and 
from  other  sources  of  Information,  the  plain- 
tiff also  testified  that  It  was  about  "24  min- 
utes post  8"  when  the  mare  was  killed,  and 
that  on  a  clear  erenlng  like  the  one  on  which 
the  mare  was  killed,  he,  at  half  past  8 
o'clock,  could  see  "a  horse  or  a  dog  for  a 
mile."  He  also  testified  that  no  one,  ex- 
cept perhaps  the  engineer  and  fireman,  saw 
the  accident;  that  the  mare  was  found  dead 
at  the  crossing  after  a  passenger  train  had 
passed  south  over  the  crossing;  that  tbe 
crossing  In  question  was  In  ao  oi>en  coun- 
try and  a  Uttle  more  than  a  mile  north  of 
Farmlngton  station;  that  the  railroad  track 
coursed  In  a  northwesterly  direction  and 
was  practically  without  grade,  except  per- 
haps a  little  upgrade  north  of  the  crossing; 
that  the  track  waa  straight  for  about  three- 
fourths  of  a  mile  south  of  the  crossing  and 
for  about  cme-balf  mile  north  of  the  cross- 
ing, from  which  direction  the  train  in  ques- 
tion approached;  that  a  person  standing  on 
the  track  half  a  mile  north  of  the  crossing 
could  see  it  plainly  and  could.  If  be  looked, 
see  animals,  If  there  were  any,  on  or  near 
it ;  that  one  could  see  east  and  west  of  tbe 
crossing  for  atme  distance.  The  witness 
also  testified  to  the  .condition  of  the  cross- 
ing^ but  this  is  best  told  by  his  son  who  said 
that  In,  immediately  after  tbe  accident,  had 
made  special  observatlona  respecting  ttie 
ptiysical  conditions  at  and  snrronndlng  the 
crossing.  The  young  man  said  that  the 
track  at  tlie  crossing  was  raised  above  the 
natural  surface  of  tbe  earth  approximately 
3  or  4  feet  (other  witness^  testified  from 
2%  to  8  feet^  perhaps  a  little  more);  that 
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Burke  Lane  wu  a  public  lils^way  of  ap- 
proztmately  4  rods  in  wldtb,  and  that  the 
driveway  or  wa^n  track  was  graded  so  as 
to  raise  It  lerel  with  the  railroad  grade  or 
track;  that  the  raisins  of  the  drlTeway  as 
aforesaid  caused  a  depresdon  or  "hote,"  as 
he  called  It,  on  either  side  ot  the  crossing, 
which,  he  said,  "would  be  maybe  8  or  4 
feet  frau  the  roadbed  to  the  bottom  of  the 
place"  or  depresston.  .The  witness  further 
testified  that  there  were  cattle  guards  on 
both  sides  of  the  crossing;  that  the  cattle 
guards  were  connected  with  wing  fences, 
which  led  down  from  the  cattle  guards 
about  85  fieet  to  the  right  of  way  fences, 
the  track  being  fenced  on  both  ^des  and  on 
both  sides  of  the  crossing;  that  the  wing 
fraices,  be  said,  were  made  out  of  "6-lnch 
stuff,  I  think.  •  •  *  I  think  they  were 
0  feet.  I  didnt  measure  them,  but  Just 
Judged  they  Ithe  pidcets]  were  about  6  feet 
tall,  about  6  inches  wide,  and  about  an  inch 
thick."  There  was  other  evidence  that  the 
pickets  were  about  5  feet  high,  or  perhaps 
a  little  higher.  He  also  said,  "I  don't  think 
they  [the  engineer]  could  (have  seen  the 
mare)  If  she  had  been  behind  the  fence,"  the 
picket  fence ;  that  is,  "If  a  horse  would  get 
down  Into  that  hole  as  I  call  it  (the  depres- 
sion) It  would  hide  Itself."  The  pickets  were 
fastened  about  4  or  5  or  6  inches  apart,  and 
they  were  painted  white  or  "whitewashed." 
Some  of  the  other  witnesses  testlQed  that 
the  picket  fence  would  not  conceal  the  horse 
or  cattle  from  the  view  of  those  operating 
a  train.  The  young  man  said  he  first  saw 
the  mare  on  the  morning  after  it  was  killed ; 
that  she  -was  lying  about  60  feet  south  of 
the  crossing  on  the  east  side  of  the  track, 
and  about  16  feet  from  the  rails.  Another 
witness,  who  lived  some  distance  from  the 
crossing,  testified  that  on  the  evening  of  the 
day  the  mare  was  killed  he  saw  the  mare 
and  colt  about  6  o'clock,  or  thereabouts, 
feeding  In  the  lane;  that  "after  sundown  and 
not  yet  dark"  he  was  told  by  two  men  who 
looked  like  "hoboes"  or  tramps  that  the 
mare  had  been  killed  at  the  crossing;  that 
It  was  just  before  dark;  that  after  he  had 
finished  his  supper  he  went  to  see  the  dead 
mare  at  the  crossing;  that  at  the  time  the 
mare  was  killed,  as  nearly  as  he  could  get 
at  the  time,  an  animal  could  be  seen  "possi- 
bly betweoi  a  quarter  and  a  halt  mile." 
There  was  no  evidence  of  any  kind  or  ^ar^ 
acter  that  the  mare  bad  actually  gone  onto 
the  tradCt  or,  if  she  did,  whoa  she  did  so 
with  respect  to  the  time  she  was  strudc. 
The  only  evidence  that  she  was  on  ot  near 
the  track  Is  that  she  was  stru^  and  killed 
by  a  passing  train.  It  was  shown,  however, 
that  a  train  like  the  one  In  question  could 
have  been  sttvped  in  a  dlMance  of  from 
1,000  to  1,200  feet;  a  distance  mudi  less  than 
the  evidence  showed  an  animal  could  be 
seen  at  the  crossing  Igr  those  (qjiemtlng  an 
aj^ffoachlns  train. 


Upon  substantially  the  for^^ng  evidence 
relating  to  the  aeddeut  the  defendant  mov- 
ed tb»  court  to  direct  the  Jury  to  return  a 
verdict  in  its  fsLVor-  oa  the  first  cause  of  ac- 
tion. The  court  dmied  the  motion  and  sub- 
mitted the  case,  in  so  far  as  the  dalm  for 
the  mare  was  concerned,  to  the  Jury  upon 
the  evidencei  aforesaid.  The  d^endant  ex- 
cepted to  the  mUng  of  the  court,  and  now 
insists  that  the  court  erred  in  submitting, 
the  first  cause  of  actlcm  to  the  Jury,  for  the 
reasm  that  the  evidence  is  Insufficient  to 
authorize  a  verdict  and  Judgment  a^lnat 
the  defmdant. 

Tile  defendant  has  dted  a  number  of  cas- 
es wherein  It  Is  held  that  the  mere  fact  that 
an  animal  Is  found  dead  1^  the  side  oC  a 
railroad  track  which  is  being  operated  by 
the  defendant  In  the  action  is  not  sufficient 
to  autliorise  a  finding  of  n^Ugent  kUUng 
against  audi  def «idant  Among  other  cases 
the  following  are  dted:  International  ft  O. 
N.  R.  Co.  T.  HoUey  (Tex..  Ov.  App.)  160  S. 
W.  000;  IntematioDal  ft  O.  N.  B.  Oa  v. 
Bandy  (Tex.  CIt.  App^)  103  S.  W.  841;  In- 
ternational ft  O.  N.  B.  Ca  V.  Lenschner  (Tex. 
Cir.  App.)  160  S.  W.  410;  Atchison,  T.  ft  S. 
F.  R.  Ca  Adcock,  88  Colo.  SOB,  88  Pac. 
180;  Robinson  v.  IX  ft  R.  6.  B.  R.  Co.,  24 
Colo.  98,  40  Pac.  87;  Decker  v.  Chicago,  B. 
&  Q.  B.  Co.,  187  Ho.  App.  207,  172  S.  W. 
1168.  N(ne  ot  the  foregoing  cases  Is  in 
point  here,  for  the  reason  that  in  this  case 
the  plaintiff  watt  farther  than  merely  show- 
ing that  the  mare  was  found  dead  by  Che 
side  of  the  trAsk.  Of  course  he  proved  that 
he  found  the  nuu«  dead,  but  be  also  proved 
that  the  place  where  she  was  struck  vras  in 
an  open  country  and  could  be  seen  tor  a 
long  distance  both  ways  aloi^  the  trad^,  and 
also  from  all  other  directiona.  He  also  prov- 
ed Just  what  the  physical  cmdlUrais  sur- 
rounding the  crossing  were  at  the  time,  and 
tlutt  while  the  mare  was  struck  after  sunset, 
yet  that  she  was  stmck  before  dark.  He 
further  showed  that  the  train  could  have 
been  stopped  wltbln  a  much  less  distance 
than  the  mare  could  have  been  seen  by  the  en- 
gineer. From  these  facte  and  circumstances 
plaintiff  contends  the  Jury  were  authorized 
to  Infer  that  If  the  engineer  had  kept  a 
proper  lookout — that  Is,  if  he  had  exercised 
ordinary  care  In  doing  so,  as  he  should  have 
done — ^he  could  have  seen  the  mare  in  time 
to  have  avoided  the  collision;  that  If  he  did 
not  look,  or  If  be  did  and  saw  the  mare  and 
did  not  check  the  speed  of  the  train,  or  stop 
it  If  necessary,  be,  under  the  drcumstences, 
was  guilty  of  negligence. 

The  question  Is  not  entirely  free  from 
difficulty,  nor,  In  view  ot  some  of  the  cases. 
Is  It  free  from  doubt  In  33  Cyc.  1297.  the 
rule  applicable  to  public  crosslngB  Is  steted 
thus: 

"Where  the  ground  of  recovery  relied  on  Is 
a  failure  to  maintain  a  proper  lookout  or  to 
exerdse  proper  ears  to  avoid  Injury  to  animalr 
seen  on  or  near  the  track,  there  must  be  scnne 
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evidence  reasonably  tcodinir  to  show  anch  segll- 
Ccnce;  but  >  finding  of  DegHgesce  in  failing  to 
maintain  a  proper  loi^oat  may  be  bus  tamed 
when  it  is  shown  that  the  animal  could  have 
been  seen  for  a  snffident  distance  within  whidt 
to  stop  the  train." 

The  following  cases  are  cited  in  support 
of  the  text,  namely:  Colorado,  etc.,  R.  Co. 
T.  Charles,  36  Colo.  221,  84  Pac.  67,  also  cit- 
ed by  plaintiff;  Kansas  City,  Ft.  S.  &  G.  B. 
Co.  T.  Hines,  32  Kan,  619,  6  Pac.  172;  Loa- 
IsvUle  &  N.  R.  Co.  V.  Jones  (Ky.)  52  S.  W. 
038;  Stadlng  v.  Chicago,  etc..  B,  Co.,  78  Neb. 
566,  Ul  N.  W.  460,  also  dted  by  plaintiflT; 
Toledo,  etc,  B.  Co.  v.  Ingraham,  58  111.  120; 
Ballroad  v.  Abemathey,  106  Tenu.  722,  64 
S.  W.  8.  In  addition  to  the  foregoing  plain- 
tiers  counsel  also  cites  San  Antonio  &  A.  P. 
Co.  V.  Teager  (Tex.  Civ.  App.)  43  S.  W.  25, 
and  Kelly  v., Oregon  S.  L.  &  U.  N.  E,  Co., 
4  Idaho,  100.  38  Pac.  404.  In  the  first  three 
cases  cited  above  the  evidence  was  that  the 
animals  were  actually  upon  the  track  where 
they  might  have  been  seen  in' time  to  have 
avoided  the  collision.  Indeed,  In  Toledo, 
etc,  R.  Co.  V.  Ingraham,  the  Supreme  Court 
of  Illinois,  In  the  course  of  the  opinion,  said: 

"The  evidence  offered  by  the  appellee  (the 
owner  of  the  animal)  tended  to  and  did  prove 
facts  from  which  the  jury  might  properly  infer 
tbat  the  servantB  of  the  company  recklessly  and 
willfully  destroyed  the  property  of  the  appellee." 

The  cam  frran  Tennessee  la  apparently 
partly  based  upon  the  fact  that  the  animal 
was  on  the  trac^,  and  partly  upon  tbe  Ten- 
nessee statute  The  Teager  Case  and  the 
Kelly  Gase  were  boOi  based  npou  tbe  fact 
tbat  the  erfdence  showed  tbat  the  animals 
were  actually  upoa  the  trade  so  that  they 
Gonld  have  and  should  have  beoi  seen  by  the 
engineer  before  they  wore  stmck  by  the  train. 
In  Che  Stadlng  Case  from  Nebraska  the  evi- 
dence showed  that  a  lai^  number  of  cattle 
were  on  the  track  whldh  conld,  and  there- 
fore shoald,  have  been  seen  by  the  mglneer 
In  time  to  have  avoided  the  collision.  Conn- 
s' fOr  the  plaintiff  has  not  dted  a  sln^e 
case,  and  I  have  fimnd  none,  where  the  facts 
from  which  the  negligence  in  question  was 
Inferred  were  as  meager  as  they  are  in  the 
case  at  bar.  It  Is  tme  that  statements  are 
found  In  some  of  the  cases  which  are  broad 
enoogh,  perhaps,  to  cover  the  case  at  bar, 
bat  when  the  facts  are  look^  Into  they  are 
all  stronger  against  the  defoidant  than  Is 
the  case  ber&  1  entirdy  agree  with  the  au- 
thor of  Elliott  on  Ballroads,  where.  In  re- 
ferring to  certain  cases,  In  volume  8,  {  1205, 
it  Is  said  that  they  "state  the  doctrine  en- 
tirely too  strong."  In  Kansas  City,  L.  &  S. 
K.  R,  Co.  V.  B<rfson,  36  Kan.  534,  14  Pac.  6, 
it  Is  squarely  held  that  merely  to  prove  tliat 
an  animal  could  have  been  seen  near  the 
track  for  a  sufficient  distance  to  have  stop- 
ped tbe  train  when  there  Is  no  evidence  that 
tbe  animal  went  onto  the  track  ahead  of  the 
advancing  train  Is  not  sufficient  to  authorize 
a  finding  of  negligence.  The  question  then 
Is:  What  was  the  duty  of  the  engineer  who 


operated  the  engine  and  train  whldi  struck 
and  killed  the  mare  In  goestlon  in  view  of 
the  eridence? 

[8]  The  evidence  is  not  diluted  In  so  tar  as 
the  time  of  day  when  the  accident  occurred 
is  concerned.  Vpoa  that  point  tbe  evld^ca 
is  undisputed  that  the  accident  occurred 
after  sunset  and  before  dark  on  or  about 
June  21,  1908.  Independently  of  plaintiff's 
evldrace  we  take  judicial  notice  of  when  the 
sun  sets  on  any  given  day  In  this  latitude 
and  what  system  of  measuring  time  Is  in 
general  use.  In  this  latitude  on  June  21st 
the  sun  sets,  according  to  standard  Ume,  at 
3  minutes  post  8  o'clock  p.  m.  The  plain- 
tiff's testimony  In  that  regard  is  therefore 
practically  correct.  We  also  take  Judicial 
notice  of  tbe  fact  tbat  what  Is  termed  twi- 
light follows  Immediately  after  sunset  and 
contlnnes  until  the  sun  has  passed  18  de- 
grees tielow  the  horizon.  We  further  Ju- 
dicially know  that  tbe  sun  sinks  bdow  the 
horizon  at  the  rate  of  one  degree  of  longi- 
tude for  every  four  minutes  of  time,  and 
that  a  degree  of  longitude  In  this  latitude 
is  sU^fiy  In  excess  of  52  miles.  If  the  acd- 
dent  occurred,  ther^ore,  as  plaintiff  testi- 
fied, namely,  at  24  minutes  past  8  o'clock  In 
the  evening,  the  sun  had  passed  bdow  the 
horizon  a  distance  ot  approximately  27S 
miles,  and  If  the  accident  occurred,  as  de- 
f aidant  contends,  namdy,  at  8:80  p.  m.,  the 
sun  had  passed  bdow  the  hraizon  a  distance 
of  about  341  miles.  If  the  evening  vras 
dear,  therefore,  as  the  evldoice  shows  It 
was,  it  must  have  been  twilight  when  the 
train  was  approaching  the  crossing,  and  no 
doubt  the  crossing  could  have  been  seen  by 
the  engineer  In  approaching  It  for  at  least 
some  considerable  distance.  The  evidence 
Is  likewise  undisputed  respecting  the  physi- 
cal conditions  surrounding  the  crossing. 
Tbat  there  were  wing  feaces  6  or  0  feet  In 
height  leading  down  from  the  tra^  to  the 
right  of  way  fence  there  Is  no  di^te;  that 
tbe  right  of  way  was  alMnit  60  feet  in  width 
on  either  side  of  the  center  of  the  track  is 
also  shown  by  the  evidence.  It  is  also  undis- 
puted that  the  mare  and  colt  were  seen  feed- 
ing In  tbe  lane  smue  2  hours  betbre  the  aod- 
d&at,  and  that  no  <me  obaetved  them  there- 
after until  after  the  acddent  As  I  have 
already  pointed  out,  there  is  no  evldenee 
whatever  that  the  mare  was  on  the  track  at 
any  time  betore  being  struck  by  the  train. 
Nor  Is  there  any  evidence  of  any  charact»- 
with  regard  to  whether  die  was  near  the 
track  for  any  length  of  time  before  being 
struck.  Nw  are  there  any  presumptions  with 
respect  to  her  movements;  that  Is,  one  may 
not  presume  that  because  on  animal  which 
Is  free  to  go  from  place  to  place  at  will  was 
at  any  particular  place  for  any  particular 
length  of  time  merely  because  it  is  found  at 
a  particular  place  dead  at  a  particular  mo- 
ment of  time.  Can  negligence  he  inferred 
on  the  part  of  the  engineer  merely  because 
the  conditions  were  sudi  that  he  could  liave 
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seen  the  crosslDg  for  a  distance  greater  tlian  r 
was  necessary  for  Mm  to  stop  bis  train  when  j 
there  Is  no  evidence  whatever  that  the  mare  | 
was  either  on  the  track  or  at  a  point  so 
near  It  that  she  was  in  danger  of  being 
struck  or  Injured  by  a  passing  engine  or 
train?  Under  such  circumstances  is  the  pre- 
sumption that  the  engineer  was  not  guilty  of 
negligence,  that  is,  that  he  was  exercising 
all  due  care,  OTercome?  No  donbt  if  It  was 
the  legal  duty  of  the  engineer  to  see  the 
mare  at  all  hazards,  and  If  be  failed  In  ttiat 
duty,  then  he  may  be  found  guilty  of  neg- 
ligence. As  I  understand  the  law,  however, 
such  a  duty  was  not  Imposed  upon  the  en- 
gineer, unless  the  mare  was  actually  on  the 
track  or  was  so  near  to  It  that  a  passing 
engine  would  probably  have  Injured  her,  or 
that  she  showed  unmistakable  signs  of  go- 
ing onto  the  track  or  Into  a  place  of  danger. 
It  is  not  the  law  that  because  an  animal  may 
be  on  a  public  highway  and  In  proximity  of 
a  railroad  crossing,  but  not  on  or  danger- 
ously near  the  track>  an  engineer  Is  guilty  of 
negligence  if  be  does  not  slacken  the  speed 
of  hia  train  in  approaching  the  crossing  or 
because  he  does  not  stop  It  before  reaching 
it,  although  he  may  actaally  see  the  animal 
In  the  highway.  In  a  recent  case  the  Su- 
preme Court  of  Idaho  states  the  doctrine  in 
the  following  words: 

"In  Peoria,  P.  &  J.  R.  E.  Co.  t.  Champ,  75 
111.  577,  the  court  held  that  the  law  impo»es,no 
obligalion  upon  those  in  charge  of  a  train  of  cars 
to  stop  the  same  upon  discovering  aDimals  graz- 
ing near  the  railway  track  in  anticipation  that 
they  may  go  upon  the  track  and  be  injuTed»  and 
the  failure  to  do. so  is  not  neg^geoce." 

The  court  then  proceeds: 

"We  think  that  the  correct  rule;  and  if  an 
engineer  observes  an  animal  on  the  right  of  way 
and  not  on  the  track,  and  there  are  no  Indi- 
cations that  the  animal  will  go  upon  the  track 
before  the  train  passes  It,  the  faUure  to  check 
the  speed  of  the  train  or  stop  it  is  not  negli- 
gence;"  Wallace  t.  0.  S.  L.  B.  Co.,  16  Idaho, 
103. 100  Pac  904. 

The  court  cites  the  following  cases  In  sup- 
port of  the  doctrine:  Yazoo  &  M.  V.  B.  Ca 
V.  Wright,  78  Miss.  125,  28  South.  806;  Yazoo 
&  M.  V.  R.  Co.  T.  Whittlngton,  74  Miss.  410, 
21  South.  249;  LoulsvlUe  &  N.  R.  Co.  v. 
Bowen  (Ky.)  89  S.  W.  31 ;  Western  Ry.  Co.  v. 
Lazarus,  88  Ala.  453,  6  South.  877.  The 
same  doctrine  is  held  in  a  recent  case  by 
the  Supreme  Court  Of  Nebraska  In  White  v. 
Chicago,  B.  &  Q.  R.  Co.,  93  Neb.  736,  141  N. 
W.  1038,  where  a  horse  was  killed  at  a  public 
crossing,  which  crossing  was  in  plain  view 
and  without  obstruction  for  a  mile  or  more. 
Indeed,  this  court  has  laid  down  the  same 
doctrine  in  Bunnell  v.  Railway  Co.,  13  Utah, 
314,  44  Pac.  927,  where  the  law  Is  stated  In 
the  third  headnote  thus: 

"When  cattle  are  in  a  highway  near  a  rail- 
road track,  and  appear  quiet,  an  engineer  is  not 
bound  to  presume  that  they  will  suddenly  run 
upon  the  track,  but  he  must  observe  the  track 
ahead  of  the  train  as  constantly  as  hia  other 
duties  will  permit,  and  ose  every,  precaution  to 
avoid  injury  to  stock  which  is  consistent  with 
the  safety  of  the  passengers  and  tr^." 


Any  other  rule  would  make  It  Impractica- 
ble to  operate  passenger  trains  In  the  coun- 
try with  any  considerable  speed. 

There  are,  no  doubt,  cases  In  which  It  Is 
held  that  the  evidence  produced  by  the  plain- 
tiff In  the  case  at  bar  is  sufficient  to  au- 
thorize a  Snding  of  negligence.  Most,  If  not 
all,  of  that  class  of  cases,  however,  emanate 
from  Jurisdictions  where  there  are  statutes 
in  force  which  make  the  mere  killing  or  in- 
juring of  livestock  by  moving  trains  prima 
facie  evidence  of  negligence,  which  prima 
facie  case  can  be  overcome  only  by  affirma- 
tive evidence  that  the  servants  of  the  com- 
pany exercised  ordinary  care  in  operating 
the  train,  or  that  the  accident  was  unavoid- 
able. Such  statutes  are  in  force  in  Florida, 
Georgia,  North  Carolina,  Kentucky,  Missis- 
sippi, North  Dakota,  South  Dakota,  Iowa, 
Washington,  and  now  In  Colorado,  and  per^ 
haps  in  a  few  other  states.  See  2  Shearman 
&  Eedfleld  on  the  Law  of  Negligence  (6th 
Ed.  1913)  S  432.  The  Mississippi  statute 
went  into  effect  after  the  decisions  cited  by 
the  Supreme  Court  of  Idaho  from  that  state 
were  referred  to.  In  citing  cases,  therefore, 
some  heed  should  be  given  to  local  statutes, 
in  South  Carolina  the  rule  of  presumptive 
negligence  Is  enforced  Independently  of  the 
statute,  but  that  state,  so  far  as  I  am  aware, 
is  the  only  one  In  which  courts  enforce  the 
rule  in  the  absedce  of  a  statute.  In  case 
there  is  evidence,  however,  that  animals  were 
on  or  dangerously  near  the  track,  or  that 
they  showed  unmistakable  signs  of  attempt- 
ing to  pass  onto  or  over  It,  and  they,  under 
such  facts  and  circumstances  are  injured  or 
killed  by  a  passing  train,  then  there  arises 
an  Inference  or  prestmiptlon  of  negligence  on 
the  part  of  the  engineer  which  must  be 
overcome  by  affirmative  proof  that  the  in- 
juring or  killing  of  the  animals  could  not, 
by  the  exercise  of  ordinary  care,  have  been 
avoided.  Such  presumption  now  prevails  in 
moat  of  the  United  States.  See  authors  and 
section  last  above  cited. 

The  duty  imposed  upon  the  engineer  In 
charge  of  a  moving  train  in  approadilng  a 
public  crossing,  or  at  a  place  where  animals 
have  the  right  to  pass  on  or  over  the  track, 
therefore,  Is  to  exercise  ordinary  care  In 
keeping  a  lookout  so  as  to  avoid  injuring 
animals  that  may  be  on  or  so  near  ttie  traiA 
that  their  safety  may  be  endangered  by  the 
passing  train.  Moreover,  If  animals  are  mov- 
ing towards  the  track  Indicating  a  dispo- 
sition to  go  onto  or  dangerously  near  It,  the 
engineer  cahnot  asstune  that  they  will  not 
pass  onto  It,  but  he  must  timely  check  thb 
speed  of  his  train  so  as  to  avoid  Injuring 
them  If  that  can  be  done  by  the  exercise  of 
ordinary  care  and  without  endangering  the 
safety  of  the  passoigers.  Nor  can  the  en- 
gineer assume  that  animals,  like  reasoning 
beings,  will  assume  a  position  of  safety  on 
the  approach  of  the  train,  but  In  case  such 
animals  are  on  the  track  or  so  near  to  It  as 
to  be  In  danger  of  being  injured,  or  It  tbey 
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show  a  disposition  to  pass  onto  or  over  It, 
the  engineer  mast  exercise  ordinary  care  In 
operating  and  managing  his  train  so  that  In- 
jury to  the  animals  may  be  avoided;  and  If 
there  ia  substantial  evidence  to  the  effect 
tliat  the  animals  were  Injured  or  killed  un- 
der the  circumstances  just  outlined,  the  jury 
may  infer  or  presume  negligence  on  the  part 
of  the  engineer.  There  must,  however,  be 
some  substantial  evidence  to  that  effect,  or 
the  presumption  which  always  prevails 
against  negligence  and  in  favor  of  the  ex- 
ercise of  ordinary  care  by  all  persons  must 
prevail.  In  my  Judgment  the  evidence  In 
this  case  relating  to  the  first  cause  of  ac- 
tion Is  Insufficient  to  overcome  the  presump- 
tion aforesaid.  As  before  pointed  out,  there 
Is  absolutely  no  evidence,  nor  any  estab- 
lished fact  or  facts,  from  which  It  can  legiti- 
mately l>e  inferred  that  the  mare  was  either 
on  the  track  or  so  near  It  as  to  be  in  danger, 
nor  that  she  manifested  any  signs  that  she 
was  about  to  go  onto  or  pass  over  the  track 
at  any  time  when  the  engineer  could  have 
stopped  the  train  and  avoided  the  collision. 
Whether  such  was  or  was  not  the  case  is 
left  to  mere  conjecture.  That  is  not  enough. 
It  may  well  be  the  fact  that  the  engineer  saw 
the  mare  feeding  in  the  lane  some  distance 
from  the  track  when  he  still  was  the  requir- 
ed distance  or  more  from  her  to  have  stopped 
the  train,  but  In  view  that  she  wap  not  on 
the  track  or  bo  near  to  It  as  to  be  In  danger, 
nor  showed  any  indications  of  going  onto 
the  trac^,  he  did  not  check  the  speed  of  the 
train.  But  under  the  evidence  he  was  not 
required  to  do  so  as  I  read  the  authorities; 
and  his  not  having  done  so,  therefore,  did 
not  constitute  negligence.  If  the  fallare  to 
check  the  speed  of  the  train,  or  the  failure 
to  stop  It,  in  case  the  engineer  actually  saw 
the  mare  under  the  circumstances  stated 
above,  did  not  constitute  negligence  on  his 
part,  then  it  necessarily  follows  that  his  fail- 
ure to  check  the  speed  of  or  to  stop  the 
train  because  he  did  not  look  and  hence  did 
not  see  tta^  mare,  as  is  assumed  by  counsel 
for  plalntlflt  likewise  did  not  constitute  neg- 
ligence. 

Nor  Is  the  fact  important  in  this  cou^t  that 
the  defendant  offered  no  explanation  regard- 
ing the  engineer's  conduct  If  the  plaintiff 
made  out  a  prima  facie  case  the  Jury  were 
not  required  to  believe  or  to  accept  any  ex- 
planation the  defendant  might  have  offered. 
The  defendant  did  offer  proof  on  several  of 
the  other  causes  of  action,  which.  If  true,  or 
If  believed  by  the  jury,  constituted  a  com- 
plete defense.  The  jury  apparently  refused 
to  lielleve  defendant's  witnesses  as  they  had 
a  right  to  do.  If  the  defendant,  therefore, 
thought  the  plaintiff  had  not  made  out  a 
prima  fade  case,  It  could  not  affect  either  It 
or  its  rights  by  refraining  to  present  any  evi- 
dence explanatory  of  the  engineer's  conduct 
Whether  a  prima  fade  case  had  been  made 
out  or  not  was  matter  wholly  for  the  Judg- 
ment <tf  defendants  counsel.   Jt  they  erred 


In  their  judgment  and  the  evidence  would 
Justify  a  finding  against  them,  they  must  take 
the  consequences.  What  fact  or  drcnmstance 
Is  there  in  this  case  from  which  It  may  be 
Inferred  that  the  mare  went  on  the  track,  or 
in  a  place  of  danger,  at  any  time  when  the 
engineer  could  have  avoided  the  colllslcm  by 
the  exercise  of  ordinary  care?  Of  course, 
if  It  be  assumed,  as  counsel  assumes,  that  all 
that  it  Is  necessary  to  show  is  that  the  mare 
could  have  been  seen  In  a  public  road  some- 
where near  the  crossing  by  the  en^neer 
while  the  train  was  still  a  half  mile  or  more 
from  the  crosshig,  and  that  from  that  fact 
alone  it  may  be  Inferred  that  he  could  have 
avoided  the  collision,  but  failed  to  do  so,  then 
I  am  wrong  In  my  conclusion,  and  the  verdict 
and  judgment  are  right.  In  my  judgment, 
however,  such  Is  not  a  legitimate  or  permissi- 
ble Inference  from  the  evidence,  and  hence  I 
think  the  evidence  Is  lusufflcient  to  justify  a 
finding  of  negligence  upon  the  part  of  the 
engineer,  and  hence  I  think  the  judgment 
and  verdict  on  the  first  cause  of  action  should 
not  prevail.  In  the  foregoing  conduaion, 
however,  my  Assodatea  do  not  agree.  In 
their  Judgment  the  evidence,  that  Is,  the 
facts  and  drcumstances  In  evidence  are  suf- 
ficient to  authorize  a  finding  that  the  engi- 
neer was  negligent  in  operating  and  manag- 
ing the  train  which  struck  and  killed  the 
mare  in  question.  While  I  am  unable  to 
yield  assent  to  the  Judgment  of  my  Assod- 
ates,  yet,  in  view  that  they  constitute  a  ma- 
jority of  this  court,  thdr  judgment  must  con- 
trol. It  follows,  therefore,  that  the  dlstrtet 
court  did  not  err  In  refusing  to  direct  a  ver* 
diet  la  favor  of  the  defendant  on  the  first 
cause  of  action. 

[1  ]  Neither  can  defendant's  counsel  prevail 
with  respect  to  the  third  cause  of  action. 
That  cause  of  action  was  for  the  killing  of  a 
cow  and  heifer  on  the  defendant's  right  of 
way  immediately  north  of  and  about  800  feet 
from  the  crossing  at  which  the  mare  was 
killed,  on  a  different  date,  however,  and  sul>- 
sequent  to  the  kllllag  of  thd  mare.  De- 
fendant insists  that  inasmuch  as  It  Is  claim- 
ed by  the  plaintiff  that  the  cattle  guards  and 
wing  fences  were  defective,  and  for  that  m- 
son  the  cow  and  heifer  passed  from  the  cross- 
ing onto  the  defendant's  right  of  way,  and 
that  the  action  was  not  commenced  within  a 
year  from  the  date  of  the  accident  tbereftm 
the  action  was  barred  by  the  proTistms  of 
Ckoap.  Laws  1907,  |  2877.  snbdT.  1.  whlCh 
reads: 

"An  action  for  UabUi^  created  by  the  statute 
of  a  foreign  state  or  by  the  state  of  this  state 
other  than  a  penalty  or  forfeiture  under  the  laws 
of  this  state  shall  be  began  within  one  year." 

The  foregoing  contention  is  based  upon 
Comp.  Laws  1907,  I  456x,  which,  in  sub- 
stance, provides  that  every  railroad  company 
which  operates  a  railroad  through  lands  own- 
ed by  private  owners  must  construct  and 
maintain  a  sufficient  fence  alcmg  each  side 
of  the  track,  which  fence  must,  at  all  public 
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crossings,  be  connected  with  cattle  guards. 
In  case  of  faUara  to  coo^ily  vlttx  the  provt* 
sloDS  of  Che  statute,  snch  company  Is  requir- 
ed to  pay  all  damages  for  the  killing  or  Injur- 
ing of  domestie  animals  which  are  killed  or 
Injured  because  the  fences  or  cattle  guards 
are  not  constructed  and  maintained.  As- 
suming, without  deeding,  that  if  the  third 
cause  of  action  were  predicated  entirely  up- 
on the  prorl^ons  of  the  foregoing  section, 
it  would  be  barred  by  its  provisions,  yet  the 
statutory  ground  was  not  the  only  one  upon 
which  the  plaintiff  sought  to  recover  dam- 
ages for  the  killing  of  the  cow  and  heifer. 
In  addition  to  the  statutory  ground  the  plain- 
tiff also  alleged  negligence  in  operating  the 
train,  and  In  fallkig  to  keep  a  proper  look- 
out, and  in  negligently  fallbig  to  avoid  kill- 
ing the  cow  and  heifer,  and  fnrUier  alleged 
that  the  defendant  was  n^llgent  in  falling 
to  maintain  the  cattle  guaiUs  and  the  "ap- 
.  preaches"  thereto  in  proper  repair,  by  reason 
of  which  failure  and  negligence  the  cow  and 
heifer  went  onto  the  defendant's  ri^t  of 
way  and  were  killed.  The  right  of  action 
opoD  the  ground  of  negligence  in  the  par- 
ticulars afdresaid  was  not  barred. 

[2]  Nor  can  defendant's  contention  prevail 
t:bat  no  recovery  can  be  had  because  the  cow 
and  h^fer  were  wrongfully  on  defendant's 
right  of  way,  and  for  that  reason  it  owed  no 
duty  except  to  refrain  from  willfully  and 
wantonly  Injuring  or  killing  them.  There 
would  be  merit  to  that  nHitentlon  if  the  cow 
and  heifer  had  not  come  onto  the  right  of 
way  through  defendant's  wrong;  that  Is, 
through  its  negligence  in  falling  to  keep  the 
cattle  guards  and  wing  fences  In  proper  re- 
pair, and  condition,  or  If  not  otherwise  neg- 
ligent. If,  however,  cattle  get  onto  the  right 
of  way  by  reastm  of  the  defective  condition 
of  the  cattle  guards  or  the  connecting  fences, 
and  without  the  fault  of  the  owner,  the  com- 
pany, ordinarily,  Is  liable.  Shearman  ft  Red- 
field  on  the  Lew  of  NegUgence  (6th  Ed.  1913) 
{  424.  Such  a  rule,  however,  merely  reflects 
common  sense.  There  was  sufficient  evidence 
to  Justi^  a  flndtng  that  the  connection  be- 
tween the  cattle  guards  and  wing  fences  was 
defective  and  out  of  repair,  and  that  the  de- 
fendant should  have  known  of  that  fact,  and 
that  the  cow  and  heifer  went  oato  the  right 
of  way  by  pasring  throng  the  defect  exist- 
ing between  the  cattle  guards  and  the  wing 
teiacea.  There  la  also  evldehce  of  negligence 
in  operating  the  train  at  the  time  in  question. 
The  contention,  therefore,  ttiat  the  verdict 
and  Judgment  in  favor  of  the  plaintiff  on  the 
third  cause  of  action  la  erroneous  cannot 
prevail. 

The  same  result  must  also  follow  with  re- 
gard to  the  fourth  cause  of  action.  There  Is 
at  least  some  substantial  evidau»  that  the 
killing  of  the  oow,  which  was  killed  at  the 
same  crossing  where  the  mare  was  killed  but 
a  year  later,  resulted  by  season  of  defend- 
ant's negligence.  There  Is  some  substantial 


evidence  that  the  cow  was  actually  killed  up- 
on the  track,  and  that  she  ires  discorvered  by 
the  engineer  before  she  was  struts.  It  is 
quite  true  that  the  enginew  testified  to  a 
state  of  facts  wbldi,  if  believed  Iv  the  Jury, 
would  have  completely  exonerated  him  from 
all  culpability,  and  would  have  been  a  com- 
plete defense.  The  Jury,  however,  did  not 
believe  the  defendant's  witnesses  in  that  re- 
gard, and  found  lliat  the  accident  could  have 
been  avoided  by  the  erordse  of  ordinary  care. 
The  evidence  in  support  of  that  cause  of  ac- 
tion, therefore,  differs  from  that  produced  <m 
the  first'  canse  of  action,  in  t2iat  there  is 
some  substantial  evidence  that  the  cow  was 
actually  up<Hi  the  tra<Hc;  that  she  was  seen 
by  the  engineer  before  i^e  was  struck;  and 
the  Jury  refused  to  believe  the  testimoi^  of 
the  engineer  that  he  was  unable  to  avoid  the 
acddoit.  In  view  of  that  feature,  whldi  is 
controlling  here,  the  Judgment  i^n  that 
canse  of  action  must  be  aflSrmed. 

This  brings  me  to  the  plalnOfTs  a^teaL  It 
Is  contended  that  the  court  erred  in  not  sub- 
mitting to  the  Jury  the  question  of  damages 
for  the  death  of  the  colt  There  is,  absolutely 
no  evidence  that  the  colt  vnis  ever  near  the 
railroad  tmck  at  any  time.  The  only  evidence 
with  respect  to  where  the  colt  was  on  the 
evening  the  mare  was  killed  Is  hearsajf,  but 
it  Is  plaintUTs  own  evidence  which  was  ad- 
mitted without  objection.  It  is  as  follows: 
The  witness  who  testified  for  the  plaintiff 
with  respect  to  when  he  was  informed  that 
plaintiff's  nmre  was  killed  by  the  train,  tes- 
tified that  ttie  two  tramps  or  hoboes  who  In- 
formed him.  that  the  mare  was  killed  told 
him  that: 

"There  was  a  mare  killed  over  there  on  the 
riiiht  of  way.  and  the  colt  would  be  apt  to  get 
killed,  as  it  was  ranning  back  and  fortb." 

The  witness  said  that  after  finishing  his 
supper  he  went  to  where  the  mare  was  lying 
dead,  but,  he  says,  be  did  not  see  the  colt 
Plalntiff*s  Bon  testified  that  he  did  not  see 
the  colt  until  the  next  morning  when  it  was 
with  two  horses  some  distance  from  where 
the  mare  was  killed,  and  was  crippled;  that 
they  took  it  home  and  nursed  it  but  that  It 
died  In'  about  10  days.  This  evidence  Is  whol- 
ly insuffident  to  authorize  a  finding  that  the 
colt  was  injured  by  the  train,  or  that  It  was 
otherwise  Injured  by  the  defendant  The 
court,  therefore,  committed  no  error  In  not 
submitting  the  question  respecting  Uta  injury 
to  and  doith  of  the  colt  to  the  Jury. 

The  court  directed  a  verdict  for  the  de- 
fendant <m  the  flfUi  oiuse  of  action,  and 
plaintiff  insists  that  ^e  ruling  constitutes  ei^ 
ror.  The  animal  in  questlim,  a  horse,  was 
killed  at  a  private  crossing,  at  irtildi  gates 
were  maintained  tor  the  convoiience  of  the 
landowner  to  pass  from  one  side  of  the  track 
to  the  other;  his  farm  lybv  on  both  aides  of 
the  track.  The  evidence  shows  that  ttie  horse 
was  killed  early  one  Sunday  morning  on  the 
light  of  way  of  the  defendant  near  where  the 
gate  was  maintained.  From  the  evidence  it 
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also  appears  that  the  fana  ^te  was  open  on 
the  momliv  in  QnestloA;  It  having  been 
(^ned  by  some  one,  or  as  contended  by  plain- 
tiff, 1^  reason  of  the  defective  condition  of 
the  fftstenlngs,  t^t  it  might  have  been  open- 
ed by  the  horse  that  was  Ulted.  At  all 
events  the  horse,  it  seems,  passed  through 
the  gate  onto  the  right  of  way.  If  the  gate 
Aistenlngs  were  def«:tlTe  there  is  no  evi- 
dence with  respect  to  how  long  they  were 
so.  or  that  the  defendant  had  notice  of  the 
defect.  If  they  were  defective  the  defendant 
would  be  entitled  to  notice,  c^,  at  least,  to  a 
reasonable  time  within  whicih  to  discover  the 
defect  and  to  repair  the  gate  before  it  would 
be  liable  for  animals  pasdng  through  it.  2 
Shearman  ft  Redfleld  on  the  Law  of  Negli- 
gence (6th  Ed.  1913)  I  424a.  Plaintiff's  conn- 
eel,  however,  cratends  that  It  was  defend- 
ant's duty  to  see  that  the  gate  was  kept 
ilosed.  and  that  in  falling  to  discharge  that 
-duty  it  was  gnllty  of  negligence.  Such,  how- 
ever. Is  not  the  law  in  this  Jurlsdictloo. 
■Comp.  Laws  1907.  S  450x1,  provides  that 
where  gates  are  placed  by  a  railroad  com- 
pany for  the  convenience  of  the  landowner, 
"soch  owner  shall  beep  such  gates  closed  at 
all  times  when  not  In  actnal  use,"  and  If  by 
reason  of  his  failure  animals  are  Injured  or 
killed,  he  cannot  recover  any  damages.  The 
plaintiff's  counsel  further  Insists  that  the 
track  was  straight  and  level  for  a  long  dis- 
tance, and  that  the  engineer,  by  the  exercise 
of  ordinary  care,  ought  to  have  seen  the 
horse  tn  time  to  have  slackened  the  speed  of 
bis  train,  and.  If  necessary,  to  have  stopiied 
It  to  prevent  the  killing  of  the  horse;  and, 
further,  that  it  was  the  duty  of  the  engineer 
to  malotain  a  proper  lookout  to  discover  the 
horse  or  some  other  animals  which  might 
be  en  the  crossing  or  right  of  way.  Such, 
however,  Is  not  the  law  with  respect  to  pri- 
vate farm  crossings  at  which  gates  are  main- 
tained. The  engineer,  under  such  drcum- 
-stances,  was  not  bound  to  anticipate  that  the 
gate  would  be  left  open  or  that  it  would  be 
opened  by  any  <m%  and  that  the  owner's 
stock  would  stray  upon  the  right  of  way. 
He,  therefore,  was  not  required  to  maintain 
a  strict  or  constant  lookout  for  stray  ani- 
mals on  the  right  of  way.  He  was  required 
to  exercise  ordinary  care  to  avoid  Injuring 
any  such  animals  If  there  were  any  on  the 
right  of  way  after  he  discovered  them.  The 
evidence  Is  wholly  insufficient  to  authorize  a 
finding  that  tlie  engineer  willfnlly  wanton- 
ly killed  the  horse  in  question,  or  that  he 
fidled  to  exercise  ordinary  care  to  prevent 
injuring  it  after  he  had  dlscov^ed  it  on  the 
right  of  way.  In  view  that  the  nndlsputed 
evidence  Is  aU  to  that  effect  I  cannot  see  how 
the  plaintiff  can  recover  vpoa  that  cause  of 
'-action,  and  am  of  the  o^nlcm  that  the  court 
committed  no  error  In  directing  a  verdict  in 
favor  of  the  defendant  upon  the  same. 

What  has  been  said  above  also  disposes 
of  the  exceptiooB  to  some  of  the  Instructions 


given,  and  to  the  refusal  to  give  certain  re- 
quests. 

Since  writing  the  foregoing  <^InIon  my  As- 
sociates, for  the  reasons  stated  by  them, 
have  reached  the  conclusion  that  the  Judg- 
ment of  the  district  court  on  the  first,  third, 
and  fonrth  causes  of  action  should  be  af- 
firmed, and  that,  as  to  the  fifth  cause  of  ac- 
tion, the  Judgment  should  be  reversed,  and 
as  to  that  cause  a  new  trial  shonld  be  grant- 
ed. As  to  all  other  matters  the  Judgment 
should  be  affirmed.  Let  such  be  the  order 
and  judgment    Plaintiff  to  recover  costa 

McOARTY,  J.  I  concur  In  the  affirmance 
of  the  judgment  based  on  the  first,  third,  and 
fourth  causes  of  action.  I  am  of  the  opin- 
ion, however,  that  the  court  erred  tn  taking 
from  the  jury  the  fifth  cause  of  action. 

The  record  shows  that  the  animals  de- 
scribed in  the  first,  third,  and  fourth  causes 
of  action  were  killed  in  the  daytime  by  de- 
fendant's trains  at  and  near  where  Its  track 
intersects  and  crosses  a  public  highway 
known  as  Burke  I^ane.  The  evidence,  with- 
out conflict,  shows  that  operatives  of  trains 
approaching  Burke  Lane  from  either  direc- 
tion In  the  daytime  have,  when  they  are 
within  one-half  or  three-fourths  of  a  mile  of 
Burke  Lane,  a  clear  and  unobstructed  view 
of  the  croeslog.  And  the  undisputed  evi- 
dence also  shows  that  the  distance  required 
in  which  to  stop  a  passenger  train  approach- 
ing the  crossing  from  either  direction  at  the 
rate  of  3S  or  40  miles  per  hour  Is  from  1,000 
to  1,320  feet  The  facts  relating  to  the  kill- 
ing of  the  animal  described  In  the  first 
cause  of  action  are  about  as  follows:  N,  V. 
EIUs,  a  witness  for  the  plaintiff,  testified— 
and  his  testimony  Is  not  disputed  In  any  par- 
ticular— that  at  the  time  the  mare  In  ques- 
tion was  klUed  he  resided  withhi  200  or  300 
yards  of  the  railroad  crossing  at  Burke 
Lane;  that  he  was  returning  home  from 
work  one  afternoon  at  about  6  o*<dock,  and 
saw  a  mare  and  colt  belong^g  to  plaintiff 
grazing  in  Burke  Lane  east  of  and  a  short 
distance  from  the  railroad  crossli^;  that 
soon  after  he  arrived  home  on  that  occasion 
he  was  Informed  that  a  mare  had  been  kill-, 
ed  <m  defendant's  right  of  way;  that  he  ate 
his  supper  and  "after  sundown,  but  before 
dark,  I  went  to  Burke  Lane  crossing,  and 
there  saw  the  carcass  of  the  mare  I  had  seen 
feeding  In  Burke  Lane  about  6  o'clock  p. 
m.,  lying  on  defendant's  right  of  way  near 
the  railroad  track  a  short  distance  south  of 
the  crossing."  John  Freece,  the  plaintiff, 
referring  to  the  mare  In  question,  testified: 

"I  had  a  horse  killed  and  a  colt  damaged  to  the 
extent  that  it  died.  *  *  *  I  first  knew  of  it 
the  next  morniDg.  *  *  *  I  sent  oiy  son  Joho 
down  to  see  which  mare  it  was.  *  •  •  When 
my  son  came  home  he  brought  the  colt  •  •  • 
We  tried  every  way  to  save  him,  bnt  he  died 
from  the  result  of  the  accident." 

John  W.  Freece,  the  plaintHTs  son,  testi* 
fled  that  he  saw  the  carcass  oC  the  mare 
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herein  referred  to  lying  on  defendant's  right 
of  way  near  the  railroad  track  and  about 
60  feet  south  of  the  crossing;  that  he  rec- 
ognized it  as  his  father's  animal;  that  after 
the  mare  was  struck  by  the  train  she  was 
carried  or  thrown  throagh  the  picket  fence 
extending  from  the  cattle  guards  at  the 
crossing  to  the  boundary  line  of  the  right  of 
way ;  that  "she  had  been  thrown  clean 
through  that  [the  fence] — that  was  torn 
away,  pickets  and  all;"  that  "the  train  that 
hit  her  was  going  south,  if  a  train  did  hit 
her";  that  the  "colt  was  outside  of  the  right 
of  way  In  Bntke  Lane — It  showed  evidence 
of  Injury,  acted  like  It  was  crippled  in  the 
thigh."  The  record  shows  that  the  train 
which  collided  with  the  mare  was  going  at 
the  rate  of  35  miles  an  hour. 

While  defendant  alleged  In  Its  answer 
that  the  mare  was  killed  because  of  the  neg- 
ligence of  plaintiff  "in  permitting  It  to  run 
at  large  at  a  point  on  a  public  highway  near 
the  railroad  of  defendant,"  etc.,  no  evidence 
was  Introduced  tending  to  support  the  alle- 
gatloQ.  The  evidence,  however,  does  show 
that  the  mare  and  colt,  on  the  occasion  In 
qnestioD,  had,  unknown  to  plaintiff,  escaped 
from  an  Indosure  In  which  they  were  being 
pastured  by  a  third  party  for  hire,  and  were 
grazing  along  the  highway  In  the  direction 
of  plaintiff's  home.  The  only  question  of 
fact  over  which  there  appears  to  be  any  con- 
troversy Is  whether  or  no  the  trainmen  who 
were  operating  the  train  that  collided  with 
the  mare  saw,  or,  by  the  exercise  of  ordi- 
nary care  conld  have  seen,  the  mare  in  time 
to  have  avoided  the  accident 

Counsel  for  defendant,  in  their  printed 
brief,  say,  referring  to  the  picket  fence  ex- 
tending from  the  cattle  guards  to  the  bound- 
ary line  of  the  right  of  way,  "an  animal 
standing  behind  this  picket  fence  conld  not 
have  been  seen  by  tlie  engineer  approaching 
the  crossing."   And  further: 

"Oq  both  sides  of  the  crossing  approached 
there  were  hollows  from  3  to  4  feet  in  depth 
which  were  deep  enough  to  conceal  a  horse  from 
view  should  it  walk  through  them." 

J<^  W.  Preece,  plaintiff's  son,  made  cer- 
tain statements  on  cross-examination,  whidi, 
considered  separate  and  apart  from  the  bal- 
ance of  his  testimony,  seem  to  support  coun- 
sel's version  respecting  the  inability  of 
trainmen  approaching  the  crossing  to  see 
animals  standing  behind  the  wing  picket 
fences  at  the  crossing  or  In  the  "hollows" 
beside  the  wagon  road  where  the  approaches 
Intersect  defendant's  right  of  way.  By  an 
examination  of  his  evidence  in  Its  entirety 
on  this  point  It  will  be  observed  that  he  first 
described  somewhat  in  detail  the  physical 
conditions  of  the  crossing  and  approaches 
of  the  highway  thereto,  the  height  and  kind 
ot  a  fence  extending  from  the  cattle  guards 
to  the  boundary  line  of  the  right  of  vniy, 
the  lay  of  the  ground  on  either  aide  of  the 
approaches  to  the  crossing,  and  then,  as  a 
conclusion,  stated  that  an  animal  on  Uie 


posite  side  of  the  fence  from  the  approach- 
ing train  or  standing  in  the  "hollow"  or  de- 
pression on  either  side  of  the  wagon  road  at 
the  crossing  could  not  be  seen  by  the  train- 
men. I  here  remark  parenthetically  that 
the  greater  weight,  the  overwheliiilng  pre- 
ponderance, of  the  evidence  tends  to  show 
that  trainmen  on  trains  approaching  Burke 
Lane  highway  from  either  direction  have  an 
unobstructed  view  of  the  crossing  and  the 
approaches  thereto,  and  by  keeping  a  look- 
out they  can  see  cattle  or  horses  that  may 
be  <(a  the  crossing  or  in  the  immediate  vl* 
cinity  thereof  from  the  time  their  trains  are 
within  one-half  mile  of  the  crossing.  In 
fact,  it  is  the  only  conclusion  permissible 
from  the  evidence  when  considered  In  Its 
entirety.  On  redirect  examination  tbla^wik 
ness  testified: 

"There  was  nothing  to  make  a  hole  except  the 
road  crossing.  The  country  was  generally  level 
Nothing  to  obstruct  the  view  of  a  horse  there  at 
that  time,  or  any  other  tine— nothing  outside  of 
that  little  fence:  that  is  all  the  obetruction 
there  would  be.  I  think  a  man  could  see  a  hone 
along  there." 

PlalnUff  testified: 

"There  were  no  fences,  or  boadlngs,  or  trees, 
or  any  obAtructions  of  any  kind  coming  from  the 
north  that  would  obstruct  the  view  of  this  Burke 
Lane  crossing  within  Uuree-quarters  of  a  rnlle-^ 
not  one  bush.  An  animal  conld  be  aeax  that  di» 
tance." 

Arthur  Hess,  a  witness  for  plaintiff,  testt 

fled  In  part  as  follows: 

"I  stepped  from  Burke  Lane  crossing  north 
to  the  cut  along  the  railroad  track.  To  my  best 
recollection  it  is  about  700  steps  to  the  first  cut 
—approximately  3  feet  to  the  step.  •  •  • 
Coming  south  after  leaving  the  second  cut  Burke 
Lane  is  in  view  nearly  a  mile,  between  half  and 
three-quarters.  •  •  •  The  railway  track  was 
2  or>3  feet  higher  than  the  surrounding  country 
at  the  crossing,  and  guard  fences  run  from  the 
railroad  back,  sloped  down  (MC  course.  They 
would  not  obstruct  the  view  of  animals  any- 
where on  that  Burke  Lane  crossing.  East  and 
west  of  Burke  Lane  crossing  you  could  see  as 
you  approached  out  of  this  second  cut  coming 
south  about  a  half  a  mile." 

George  Spackmao.  ^another  witness  for 
plaintiff,  testified: 

"There  was  no  obstruction  between  this  point 
three-quarters  of  a  mile  south  of  Burke's  Lane. 
An  engineer,  or  any  one  else,  would  have  perfect 
view  of  anything  on  the  track  or  on  the  right 
of  way  in  the  vicinity  api»-oaching,  all  through 
the  country.  Nothing  to  obstruct  die  view  east 
and  west  either  side  of  the  railway  tracks  for 
half  a  mile  anyway— -no  trees  or  anything,  just 
pasture  land.  An  animal  anywhere  in  that  vi- 
cinity would  be  la  evidence  from  that  point 
along  the  railway  track  *  and  likewise  in  Burke 
Lane  crossing,  east  ana  west  of  the  crossing. 
That  condition  exists  there  for  a  good  half  mile. 
•  •  *  The  grade  of  the  railway  track  at 
Burke  Lane  crossing  is  atrant  two  feet  and  a 
half  high.  •  *  •  There  were  no  barrow  pits 
that  would  obstruct  the  view  of  a  cow  anywhere 
in  that  vicinity;  nothing  at  all.  *  •  *  It  [the 
fence]  was  atwut  five  feet  high.  It  wouldn't  ob- 
struct the  view  of  an  animal  <m  the  road  there." 

On  croBS-ezandnatlon: 

"I  understand  trains  go  anywhere  from  80  to 
60  miles  an  hour  down  there,  and  I  ny  that  on 
engineer  would  have  a  view  of  Burke  Lane  turn 
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cut  two,  wblch  is  over  three-quarters  of  a  mile 
fram  Burke  Lane.  *  •  <•  I  don't  think  that 
if  a  horse  was  in  behind  the  fence  •  •  *  that 
the  fence  would  be  an  obstruction." 

.  George  Hess,  another  of  j^lntUTs  wit 
neisea,  tesUfled: 

"As  near  as  I  can  describe  the  condition  of 
Burke  Lane  crossing  in  1908  and  1909,  the  view 
was  plain  all  south  of  the  crossing  tor  three- 
quarters  of  a  mile,  •  *  •  and  from  the  north 
it  ig  about  hslf  a  mile.  *  •  •  I  don't  think 
it  [the  foice]  would  obstruct  the  view  of  any 
animal  along  the  street  there,  coming  from  the 
north.  •  *  •  There  would  be  nothing  to  pre- 
vent an  engineer  from  seting  east  and  west  of 
Burke  Lane  crossing  if  he  were  looking  out  that 
way." 

Walter  Read,  a  witness  for  defendant,  tes- 
tified: 

That  be  is,  and  in  1908  (the  year  in  which 
the  accident  occurred)  was,  a  section  foreman  of 
defendant ;  that  the  railroad  track  and  right  of 
way  where  the  animals  involTed  in  this  action 
were  killed  is  and  was  within  his  jurisdiction; 
that  "there  were  some  willows  down  there  by 
Burke  Lane  on  the  north  side  and  west  of  the 
track ;  *  *  *  in  1908  there  were  just  a  few 
on  our  right  of  way;  *  •  •  there  wasn't 
enough  on  the  right  of  way  to  obstruct  the  view 
—most  of  them  were  on  Mr.  Preece's  field,  unless 
an  animal  was  right  in  direct  line  with  them 
there  wasn't  enoivh  on  the  outside  to  obstruct 
the  view." 

[9]  Counsel  tor  tbe  defendant,  la  their 
brief,  say: 

"The  evidence  is  undisputed  that  after  passing 
this  second  cut  gbing  toward  Farmington  the 
view  of  the  crossing  is  unobstructed  for  a  dis- 
tance of  about  2,145  feet,  save  by  obstructions 
on  and  near  the  crossing." 

They  also  concede  that  the  mare  Inyolved 
in  the  first  cause  of  action  was  killed  by 
one  of  defendant's  trains.  They  also  say: 

"At  no  time,  however,  has  it  been  argued  by 
appellant  that  the  mare  was  not  killed  by  the 
tnUn.  On  tbe  contrary  our  argument  •  •  * 
in  our  brief  admits  it" 

They  also  concede  that  the  train  at  the 
time  it  struck  the  mare  was  going  at  the  rate 
of  30  miles  an  hour.  We  therefore  have  a 
case  in  which  It  la  conceded  that  one  of  the 
defendant's  trains,  while  going  at  the  rate  of 
35  miles  an  hour,  collided  with  and  killed 
plaintiff's  mare  at  a  point  where  the  railroad 
track  intersects  and  crosses  a  public  highway, 
and  at  a  time  when  the  trainmen,  if  they 
kept  a  lookout,  bad-  an  unobstructed  view  of 
tbe  right  of  way  and  the  crossing  tor  a  dis- 
tance of  24,45  feet  before  the  train  arrived 
at  the  crosidng;  and  where  the  evidence  is 
all  bnt  conclusive,  when  weighed  and  con- 
sidered In  its  entirety,  that  animals  on  tbe 
crossing,  -or  In  tbe  iounedlate  vicinity  thereof, 
oonld  be  seen  by  the  trainmen,  provided  they 
kept  a  lookout  as  they  approached  the  cross- 
ing; and  where  there  Is  no  evidence  tending 
to  show  negligence  on  the  part  of  the  owner 
of  the  animal  killed.  To  hold  under  these 
circumstances  that  defendant  is.  as  a  matter 
of  law,  not  liable  would  in  effect  make  rail- 
road companies  in  most  cases  immune  from 
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liability  for  the  killing  of  stock  at  pubUe 
crossings,  regardless  of  how  negligent  or 
careless'  their  trainmen  may  be  on  such  oc- 
casions in  the  running  of  the  trains. 

[*]  It  Is  suggested  that  there  is  no  evidence 
that  the  mare  was  on  or  in  close  proximity 
of  tbe  track  for  any  appreciable  length  of 
time  before  she  was  struck  by  the  train,  and 
hence  negligence  on  the  part  of  the  trainmen 
ought  not  be  inferred.  It  is  admitted  that 
the  mare  was  struck  by  the  train;  hence  it 
necessarily  follows  that  she  was  at  least  pat  • 
tially  on  the  track.  It  Is  also  admitted  thai 
the  train  was  going  at  the  rate  of  35  miles  an 
hour  when  it  collided  with  the  mare.  A  train 
going  at  that  rate  of  speed  would  traverse 
the  distance  In  wtiich  it  could  be  stopped  in 
less  than  26  seconds.  Therefore  the  only  In- 
ference permissible  Is  that  the  mare  was  on, 
in  close  proximity  to,  or  was  going  toward 
tbe  track,  and  was  but  a  short  distance  from 
it  when  the  train  was  In  stopping  distance 
of  the  crossing,  and  that  the  trainmen  could 
and  would  have  seen  her  in  time  to  have  stop- 
ped the  train  and  avoided  the  accident  if 
they  had  kept  a  proper  lookout.  Under  the 
admitted  facts  and  others  established  by  the 
great  preponderance  of  the  evidence  herein 
referred  to  the  writer  Is  clearly  of  the  opin- 
ion that  the  Jury  were  Justified  in  finding 
that  the  operatives  of  tbe  train  on  the  oc- 
casion in  question  were  negligent,  and  that 
such  negligence  was  the  proximate  cause  of 
the  accident. 

[S]  The  court  was  right  In  refusing  to  per- 
mit a  recovery  for  the  Injury  to  the  colt 
There  Is  no  evidence  tending  to  show  that 
the  colt  was  struck  by  the  train.  Tbe  mere 
fact  that  it  was  found  In  the  vicinity  of  the 
crossing  the  morning  after  its  mother  was 
killed,  "crippled  in  the  thigh,"  as  shown  by 
plahitlflf's  evidence,  is  not  sufficient  to  Justify 
an  Inference  that  it  was  struck  by  the  train. 
Evidence  introduced  by  plaintiff  tended  to 
show  that  soon  lifter  the  mare  was  killed  the 
colt  was  seen  "running  back  and  forth"  on 
the  highway.  This  would  seem  to  indicate 
that  the  colt,  at  that  time,  was  not  crippled* 
or  otherwise  seriously  Injured. 

Regarding  the  third  and  fourth  cause  of 
action  I  agree  with  Mr.  Justice  FBICK  in 
his  statement  of  the  facts  and  the  conclu- 
sions dedu<%d  therefrom  by  him. 

[•1  In  tbe  fifth  cause  of  action  tbe  animal, 
a  mare,  was  killed  by  defendant's  train  of 
cars  on  defendant's  right  of  way  where  tbe 
railroad  track  crosses  tbe  premises  of  a 
Mr.  Spackman,  who  was  the  owner  of  tbe 
animal  killed.  There  Is  evidence  tending  to 
show  that  the  gate  through  which  the  mare 
got  fmta  the  right  of  way  from  the  field  in 
wblch  she  was  being  pastured  was  Imperfect- 
ly hung,  and  that  the  fastenings  thereon  were 
defective.  It  seems  from  the  evidence,  what 
there  is  on  that  point,  that  these  defects  were 
due  to  tbe  mechanism  of  the  gate  and  its 
fastenings  and  tbe  faulty  mj  In  wliich  tbe 
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gate  was  tanng— Hastened  to  the  gate  post 
WUle  tbe  gate  was  wected  and  maintained 
by  the  defendant  for  the  use  and  convenience 
of  Spackman,  It  nOTertheless  was  defend- 
ant's gate,  and  Spackman  was  In  no  sense 
responsible  for  the  defects  mentioned.  Spack- 
man testified  that  he  '^w  the  animal  in  the 
field  west  of  the  track  the  day  before  she 
was  killed.  She  had  been  in  there  3  or  4 
dij^s.  *  *  *  The  gate  was  .closed  tha 
night  before  (tha  accident)  when  I  saw  the 
animal."  Walter  Bead,  a  section  foreman, 
was  called  as  a  witness  by  d^endant,  and  lie 
testified  in  part  that: 

*Tbe  paetare  was  closed  tiie  night  before  the 
animal  was  killed  and  tbe  fences  were  not  down. 
*  *  *  It  was  daylight  when  the  animal  was 
killed.  *  •  *  Xbe  mare  was  lying  probably 
X50  or  200  feet  from  the  gate." 

The  evidence  withont  conflict  shows  that 
tbe  track  where  it  passes  through  Spack- 
man's  premises  is  straight,  and  that  "no  ob- 
structions were  in  view  of  the  engineer  com- 
ing south  towards  the  animal,"  snd  that  "an 
animal  could  have  been  seen  a  mile  or  sa" 
It  is  not  shown  that  the  presence  of  the 
animal  on  the  right  of  way  was  doe  to  any 
n^ligenoe  of  Spackman. 

[7]  Regarding  the  duty  of  those  In  charge 
of  a  train  approaching  a  farm  crossing  the 
rule,  which  we  think  is  a  wholesome  one, 
is  stated  in  83  Cyc.  1213,  as  follows: 

"In  approaching  private  or  farm  crosaiDgs 
those  in  charge  of  the  train  must  keep  a  lookout 
to  avoid  injury  to  animals  which  might  be 
lawfully  upon  uie  crossing;  but  the  company  is 
not  required  to  subordinate  the  operation  of  its 
road  to  the  landowner's  privilege  of  a  crossing, 
and  is  not  required  to  dow  up  or  to  stop  its 
trains  in  order  to  ascertain  if  animals  are  upon 
or  near  the  crossing."  Atchison,  etc,  R.  Co.  v. 
Conlon,  9  Ean.  App.  116,  67  Pac.  1063. 

And  again,  on  page  1215  of  the  same  vol- 
ume, It  is  said: 

"Except  where  animals  are  wrongfully  upon 
the  right  of  way,  it  is  as  much  the  duty  of  the 
railway  company  to  exercise  ordinary  care  in 
discovering  their  presence  as  in  avoiding  injury 
after  they  are  discovered.  Those  in  charge  of  the 
train  must  keep  a  lookout  tor  stock  on  or  near 
.  tbe  track,  and  if  they  fail  to  do  so  and  animals 
are  injured  which  could  have  been  discovered  in 
time  to  avoid  the  injury  the  company  will  be 
Uable.*' 

Many  cases  are  cited  in  the  footnotes  which 
support  this  doctrine.  The  evidence  shows, 
as  the  record  now  stands,  that  the  opera- 
tives of  the  train  could  tiare  seen  the  mare 
In  question  at  a  distance  of  a  "mile  or  so" 
before  the  train  arrived  at  the  place  of  the 
accident  If  they  had  nsed  ordinaiy  care  in 
he^ng  a  lookout  as  the  train  approached 
and  pamed  through  tbe  Spademan  premises. 
The  undisputed  facts,  I  think,  establish  a 
prima  fade  case  of  negligence  against  the 
defendant. 

For  the  reasons  stated,  I  am  of  the  opinion 
tliat  the  Judgment  as  to  the  first,  third,  and 
fourth  causes  of  action  should  be  affirmed; 
and  that  as  to  the  fifth  cause  of  action  it 


should  be  levoned,  wlQi  directions  to  the 
lower  court  to  grant  a  tiew  trial  as  to  that 
cause  of  action,  and  that  lAaintUT  should 
recover  his  taxable  costs  on  this  appeal. 

STBAUP,  C.  J.  I  concur  In  tbe  ophilon  of 
Mr.  Justice  McOABTY. 

=^=^  f4g  Utah.  OOS) 

TAN  DTKB  v.  OGDE-N  SAVINGS  BANK. 

(No.  2924.) 

(Supreme  Court  of  Utah.    Sept  11,  1916^ 
Rehearing  Denied  Nov.  23,  1916.) 

1.  Nsw  TniAl.  «=3104(3)~Nbwi.t  Discovkued 
BVIDBRCX— CimiltJlTIVB  EVIDBRCB. 

New  trial  may  be  granted  for  newly  discov- 
ered cumulative  evidence  which  renders  clear 
and  positive  that  which  was  befm  Indefinite 
and  uncertain. 

[Ed.  Note.— For  other  cases,  see  New  Trlsl, 
Gent.  Dig.  {  220;  Dec.  Dig.  «s»104(3).) 

2.  Niw  TmAL  «s>104@)— NBWI.T  Disoovebsd 

EVXOEKOB— CUHUUnVK  EVIOBNCB. 
Photographic  enlargements  of  alleged  forged 
checks,  which  clearly  reveal  differences  not  dis- 
cernible from  the  originals,  though  cumulative, 
are  demonstrative  and  different  from  expert 
opinion  as  to  identity  of  signatures,  so  that  new 
trial  may  b«  granted  on  the  ground  of  such  evi- 
dence. 

[Ed.  Note<— For  other  cases,  see  New  ^IMal, 
Cent  Dig.  i  220;  De&  Dig.  «s3l01(%.] 

3.  Barks  and  BAitEiNa  4s9l38— Dutoes  or 
Bane— Retubn  or  Paid  Checks. 

It  is  the  common-law  duty  of  tbe  bank  to 
return  to  the  depositor  his  paid  checks,  as  evi- 
dence of  payment  of  debt  to  tbe  named  payees. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Gent  Dig.  iS  S9&-105;  Dee.  Dig.  «=3 
138.] 

4.  Bauks  and  BAitBaNO  «=9l60— Dtmcs  m 
Bank— Retdbn  or  Paid  Cheokb. 

Such  rule  does  not  apply  If  tbe  checks  repre- 
sent an  overdraft 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking.  Gent  Dig.  SS  455-464H;  I>ee.  Dig. 
«s»160.] 

5.  Nbw  Tbial  «=>102(6)— NBwlt  Dibcotxbbd 
evidbncb—dtlioence. 

Since  a  depositor  has  an  absolute  right  to 
bis  paid  checks  unless  they  represent  an  ovei^ 
draft,  a  depositor,  seeking  recovery  of  deposits 
on  the  ground  that  checks  charged  against  her 
were  forged,  is  not  lacking  in  diligence,  after  de- 
mand for  the  checks,  and  refusal  of  possession 
or  inspection,  in  fsilmg  to  secure  court  order  for 
production. 

[Ed.  Note.— For  other  eases,  see  New  Trial, 

Gent  Dig.  I  212;  Dec  Dig.  «s»l(t2(9.] 

6.  New  Tual  4=»102(8)— Nbwx.t  Dibcotbbid 
Evidence— Dhjobncb. 

While  counsel  cannot  be  required  to  furnish 
evidence  to  the  adversary,  yet  a  court  cannot  up- 
hold counsel  in  withholding  material  evidence 
from  tbe  court  or  from  the  adverse  party,  and  if 
counsel  have  withheld  relevant  and  material  evi- 
dence, or  denied  him  access  to  such  evidence  be- 
fore trial,  they  are  not  to  be  heard  to  say  tb^t 
in  addition  to  making  timely  demand,  he  should 
also  have  applied  to  the  court  for  an  order  com- 
pelling production. 

[Bd.  Note.~For  other  case^  see  New  Trlsl. 
Dm.  Dig.  «=>102(8).l 


4eaVoT  other  eases  see  same  toplo  and  KBT-HUUBBB  in  all  Key-Numbered  DlgesU  and  ladexea 
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7.  Nbw  Tbial  «=>102(8)— Nkwlt  Discotbbed 

EtidBNCB— DlUOENCE. 

Where  defendant  bank  refoMd  posaesaion  or 
bapection  of  paid  checks  to  depositor,  who  alleg- 
ed they  were  forged,  and  the  court  then  ordered 
inspection  only  in  the  presence  of  the  court  ete- 
Qosrapher,  failure  to  move  for  continuance  to  se- 
care  such  evidence  did  not  show  acqbiesceoce  or 
lack  of  diligence,  ainee  continaance  would  have 
been  naelesB. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec  Dig.  ^102(8).] 

8.  New  Tbiai.  «=>102(6)— Nbwlt  Discovebbd 

EvIDBNCE— DiLIGEKCE. 

The  mere  fact  that  demand  for  paid  cbecke 
by  depositor  suing  to  recover  deposits  on  the 
ground  that  the  checks  were  forged  was  oral  does 
not  render  it  of  no  avail,  the  depositor  being 
entitled  to  the  checks,  so  that  no  demand  was  le- 
gall;  necessary,  eapedally  in  Tiew  of  (Ae  fact 
that  the  oral  demand  apprised  tiie  bank  of  its 
purpose. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Gent.  Dig.  |  212;  Dec.  Dig.  «5>102(6).] 

ft.  Appeal  and  Ebbob  «E»9Si— Discbetion  of 
CouBT— Review. 
The  rule  that  granting  new  trial  for  newly 
discovered  cumulative  evidence  is  left  wholly  to 
diacretion  of  trial  court  is  not  without  ezoep* 
tion;  an  abuse  of  diacration  being  subject  to 
review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  8876;  Dec.  Dig.  «=3981.] 

Ai^ieal  from  District  Court,  Weber  Coun- 
ty; J.  A.  Howell,  Judge. 

Action  by  Louise- Tan  Dyke  (ja6e  Lonlse 
Turner)  against  the  Ogden  Savings  Bank. 
Judgment  for  defendant,  and  order  denying 
new  trial,  and  plaintiff  api>eala.  Reversed 
and  remanded,  with  directions. 

V.  Gideon.  J.  N.  Kimball,  and  Wade  iS. 
Jidmson,  all  of  Ogden,  for  appellant  Boyd, 
De  Vine  &  Eccles,  of  Ogden,  for  respondent 

FRIOK,  J.  The  plaintiff  alleged  In  ber 
complaint  that  the  defendant  was  "engaged 
in  the  business  of  a  savings  bank  at  Ogden, 
Utah";  that  plaintiff  formerly  was  the  wife 
of  one  J.  J.  Turner  and  that  she  then  "bore 
the  name  of  Louise  Turner";  that  on  Decem- 
ber 29,  1908,  in  the  name  of  Louise  Turner, 
she  deposited  with  the  defendant  bank  the 
sum  of  14,400,  upon  which  sum  the  defendant 
agreed  to  pay  Interest  at  the  rate  of  4  per 
cent  per  annum,  compounded  semiannually; 
that  on  the  13th,  and  again  on  the  25th  of 
October,  1913,  she  demanded  said  sum  with 
the  accrued  interest  thereon  from  the  de- 
fendant, and  that  it  then  refused,  and  still 
refuses,  to  pay  the  same;  that  the  amount 
deposited  as  aforesaid,  with  the  accrued  in- 
terest thereon,  aggregated  the  sum  of  $5,- 
53L83.  for  which  she  prayed  judgment  The 
defendant  answered  the  complaint,  and  denied 
"that  the  plaintiff  deposited  in  the  name  of 
Louise  Turner  In  said  defendant  bank  the 
sum  of  $4,400  as  alleged,  but  admits  that  cer- 
tain moneys  were,  on  said  day,  deposited  to 
the  credit  of  said  plaintiff  onder  said  name." 
Defendant  also  admits  that  it  agreed  to  pay 
Interest  aa  alleged  on  said  deposit  The 


defendant  further  admitted  a  demand  and 
refusal  to  pay  and  as  an  afilrmatlTe  defense 
averred  that  all  the  moneys  that  were  de- 
posited as  aforesaid  "have  been  fully  with- 
drawn by  or  upon  the  order  of,  and  paid  to, 
or  upon  the  order  of,  plalntlfl."  The  defend- 
ant further  denied  aXl  indebtedness.  A  trial 
to  a  jury  resulted  In  a  verdict  tor  the  de- 
fendant The  court  entered  judgment  upon 
the  verdict,  denied  plaintifTB  motion  tor  a 
new  trial,  and  she  appeals. 

We  have  set  tottb  the  substance  of  tbe 
pleadings  to  show  both  the  nature  of  the  ac- 
tion and  the  character  of  the  defense.  The 
plaintiff  thus  alleged  that  she  bad  deposited 
a  certain  sum  of  money  with  the  defendant 
bank,  whlcb  it  refused  to  pay  to  ber.  The 
de^dant,  while  not  admitting  that  plaintiff 
had  d^slted  the  amount  alleged,  and  while 
not  admitting  any  spedflc  amount  neverthe- 
less admitted  that  "certain  moneys"  had  been 
deposited  for  the  credit  ot  the  plaintiff.  De- 
fendant, however,  averred  that  all  the  money 
that  was  deposited  had,  "upon  the  order  of 
plaintur,"  been  withdrawn  from  the  bank. 
The  Issues  were  thus  quite  narrow. 

At  the  trial  practically  the  whole  question 
hinged  upon  the  gennineness  of  plaintiff's  sig- 
natures to  the  checks  that  were  drawn 
against  the  deposit,  and  the  authority  of  her 
husband  to  withdraw  ber  money  from  the 
bank.  It  was  made  to  appear  that  a  Uage 
portion  of  the  money  that  was  deposited  by 
the  plaintiff  had  been  withdrawn  upon  checks 
purporting  to  have  been  drawn  and  signed  by 
plaintiff.  The  plaintiff,  however,  contended 
at  the  trial,  and  here  inplsts,  that  all  the 
checks,  with  the  exception  of  one- or  two 
small  ones,  were  drawn  by  J.  J.  Turner; 
that  he  signed  her  name  thereto  without 
her  knowledge  or  consent  and  she  Insisted  at 
the  trial,  and  now  insists,  that  her  signatures 
to  the  checks  were  foiled.  A  part  of  the 
deposited  money  was  paid  to  J.  J.  Turner 
upon  drafts  drawn  by  him,  which  drafts, 
plaintiff  Insists,  he  not  only  had  no  authority 
to  make,  but  that  they  were  drawn  and  paid 
without  her  knowledge  or  consent  The  real 
contest  therefore,  arose  over  the  genuineness 
of  the  signatures  to  the  checks  in  question. 
The  plaintiff  denied  signing  the  checks,  de- 
nied the  authority*  of  her  husband  to  sign 
her  namo  thereto,  and  she  also  denied  all 
knowledge  respecting  the  making  and  pay- 
ing of  the  checks  and  drafts  aforesaid.  For 
the  reasons  hereinafter  appearing  It  Is  not 
necessary  to  set  forth  the  evidence  of  the  sev- 
eral witnesses,  except  to  state  that  the  plain-  , 
Uff,  in  addition  to  ber  own 'statements,  also 
produced  evidence  of  experts  In  handwrit- 
ing, and  other  evidence,  tending  to  show  that 
the  signatures  to  the  checks  were  forgeries. 
Upon  the  other  hand  the  defendant  produced 
plaintiff's  former  husband,  J,  J.  Turner,  who 
testlSed  that  she  did  sign  the  checks  in  ques- 
tion.  The  defendant  also  produced  several 
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ezpeita  In  taaDdwrltlng  wbo  testified  tbat  In 
tbelr  opinions  the  disputed  signatures  were 
In  the  tumdwrltlng  of  the  ptalotlff.  If  It 
were  not  for  the  matters  now  to  be  stated  the 
Judgment  would  have  to  be  affirmed. 

As  before  stated,  however,  the  prtaudpal 
question  for  determination  at  the  tilal  was 
whether  the  signatures  to  the  checks  were 
genuine  or  were  forgeries.  Both  sides  hav- 
ing presented  their  evidence  upon  that  ques- 
tion, the  court  submitted  the  case  to  the  Jury 
upon  Instructions  as  to  the  law,  of  which 
no  complaint  Is  made-  The  plaintiff,  however, 
vigorously  contends  that  the  court  failed  to 
exercise,  or  had  abused,  Its  discretion  In  re- 
fusing to  grant  her  a  new  trial  upon  the 
ground  of  newly  discovered  evidence.  Upon 
the  other  hand,  the  defendant  insists  tliat 
the  court's  rulings  were  right  for  the  reasons: 
(1)  That  the  alleged  newly  discovered  evi- 
dence was  merely  cumulative;  and  (2)  tbat 
plaintlfF  did  not  exercise  due,  or  any,  dili- 
gence to  obtain  and  produce  said  alleged  new- 
ly discovered  evidence  at  the  trial. 

The  nature  or  character  of  the  alleged 
newly  discovered  evidence,  and  the  undisput- 
ed facts,  as  they  are  made  to  appear  by  the 
affidavits  filed  In  support  of  the  motion  for  a 
new  trial,  relating  to  plaintiff's  conduct  and 
the  efforts  that  were  made  to  produce  said 
evidence,  are  as  follows:  Plaintiff's  counsel, 
Mr.  Kimball,  deposed  that  not  less  than  60 
days  before  the  case  was  called  for  trial  he 
spoke  to  one  of  defendant's  counsel,  and 
demanded  that  tbe  checks,  or  orders,  relied 
on  In  the'actlon  by  the  defendant  be  produced 
for  inspection;  that  defendant's  counsel,  at 
that  time,  neither  granted  nor  denied  tbe 
request,  but  did  ask  for  time  to  consult  with 
Us  partner  and  associate  counsel;  that  atwut 
two  weeks  before  tbe  trtal  defendant's  said 
counsel  refused  to  produce  said  checks,  and 
refused  plalntlfTa  counsel  inspection  thereof; 
tbat  one  Douglas  Swan,  an  expert  in  hand- 
writing, was  requested  by  plaintiff  and  her 
counsel  to  procnre  inspection  of  said  checks 
for  tbe  purpose  of  making  comparisons  of  the 
signatures  tbereon  with  plalntUTa  genuine 
■Ignatares  and  to  better  quall^  hlmeelf  to 
testis  as  an  expert  at  tbe  trial  of  said  case; 
that  said  Swan,  prior  to  tbe  trtal  of  said 
case,  also  deouinded  inspection  of  said  checks 
from  defoidant's  counsel  for  the  purpose 
aforesaid,  but  was  refused  inspection,  and 
was  by  said  counsel  informed  that  he  could 
not  obtain  such  inspection  from  tbe  defend- 
ant The  plaintiff  also  deposed  In  her  affi- 
davit in  support  of  ber  motion  for  a  new 
trial  tbat  she  ha^  requested  her  said  counsel, 
Mr.  Kimball,  and  the  witness,  Mr.  Swan,  to 
procure  said  checks  for  inspection  for  the 
purpose  aforesaid.  It  Is  also  made  to  appear 
from  tbe  affidavits  ffied  in  support  of  Uie 
motion  for  a  new  trial  that,  In  order  to  make 
a  proper  comparison  of  the  signatures  to  the 
said  checlcs  with  the  genuine  signatures  of 
tbe  pTaintiif,  and  to  demonstrats  tbe  dlfEtt>* 


ence  between  tbe  genuine  and  tbe  alleged 
forged  signatures  to  the  checks,  It  was  neces- 
sary to  make  photographic  enlargements  of 
said  signatures;  that  said  Swan  demanded 
said  cbe<^  for  the  purpose  of  making  such 
photographic  enlargements  and  tbat  be  In- 
tended to  and  would  have  made  such  photo- 
graphs before  the  trial,  had  his  request  been 
granted.  It  is  also  made  to  appear  that 
when  the  case  was  on  trial  and  defendant's 
counsel  had  produced  the  checlcs  and  papers 
relied  on  by  the  defendant  to  establish  Its 
defense  in  court,  plaintiff's  counsel  again,  in 
open  court,  demanded  possession  and  inspec- 
tion of  said  checks  and  papers;  that  defend* 
ant's  counsel  objected  to  plaintUTs  counsel 
being  given  possession  of  sold  checks  and 
papers,  but  suggested  that  they  should  have 
the  right  of  inspection  only  in  presence  of 
the  court  stenographer  and  while  the  che<^8 
were  In  her  possession  and  under  her  control; 
that  that  was  the  first  and  only  lnsi>ection 
plaintiff,  or  plaintiff's  counsel,  obtained  of 
said  checks  and  papers.  It  further  appears 
from  tbe  record  that  after  the  Jury  tiad  re- 
turned  a  verdict,  and  within  tbe  time  plain- 
tiff  was  required  to  file  her  motion  for  a  new 
trial,  the  prosecuting  attorney,  in  the  name 
of  the  state  of  Utah,  obtained  inspection  and 
possession  of  said  checks  for  the  purpose  of 
making  enlarged  photographs  of  the  signa- 
tures  thereto;  that  said  prosecuting  attorney, 
on  behalf  of  tbe  state  of  Utah,  did  procure 
an  expert  In  handwriting  and  signatures,  and 
one  skilled  in  making  photographic  enlai^ 
ments  of  signatures,  to  make  photographic 
enlargements  of  the  signatures  and  writings 
relied  on  by  the  defendant  In  this  action; 
that  said  enlarged  signatures,  properly  au- 
thenticated, were  made  a  part  of  plaintUTs 
motion  for  a  new  trial  In  connection  with 
the  affidavit  of  said  expert,  and  sucb  en- 
largements, 82  in  number^  are  made  a.  part 
of  tbe  record  on  appeal  to  tbia  court  Both 
tlie  expert  aforesaid  and  said  Swan  also  de> 
posed  la  their  reftpective  affidavits  that  tbe 
signatures  relied  on  bj  the  d^endant,  in 
tb^  cqptnions,  are  fbrgeries;  tbat  the  lOioto- 
grapbic  enlargements  cleai^  show,  and  in 
tbelr  judgments  will  demonstrate,  the  pecnl- 
lariUes  and  characteristics  of  plaintiff's  hand- 
writing and  also  that  of  her  husband,  and 
will  demonstrate  the  difference  between  tiie 
two  handwritings;  tbat  said  difference  can 
only  be  shown  and  demonstrated  to  the  minds 
of  ordinary  Jurors,  who  are  laymen,  by  the 
photographic  enlargements  of  said  signatures. 

While  the  facts  in  tbe  several  affidavits  In 
support  of  the  motion  for  a  new  trial  are 
stated  with  much  greater  particularity  and 
detail,  and  while  there  are  certain  affidavits 
filed  by  some  of  the  jurors,  showing  that 
they  deliberated  at  least  24  hours,  and  which 
show  some  facts  in  impeachment  of  their  ver- 
dict, which  later  cannot  be  considered  here, 
and  wliile  there  were  one  or  two  counteis 
aiBdavits  filed  on  behaU  of  tbe  deflendant^ 
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yet,  la  our  Judgment;  tbe  foregoing  state- 
ment fairly  reflects  the  controlling  facts  that 
were  adduced  both  In  behaU  of  and  against 
tlie  motion  for  a  new  trial. 

The  ground  or  grounds  upon  which  the  dis- 
trict court  based  its  ruling  in  denying  the 
motion  does  not  appear.  Defendant's  counsel, 
bowever,  defend  the  ruling  npon  the  grounds 
that  the  alleged  newly  discovered  evidence 
Is  cumulatlTe  merely,  and  that  plaintiff's 
counsel  have  failed  to  show  that  they  ex- 
ercised due  or  any  diligence  to  procure  said 
evidence  at  the  trial.  Plaintiffs  counsel,  at 
least  taclUy,  concede  that  the  alleged  newly 
discovered  evidence  is,  In  one  sense,  merely 
cumulative.  They,  however,  insist  that  It  Is 
of  Each  a  demonstrative  character  that  a 
mere  examination  or  inspection  thereof  pro- 
duces a  very  strong  conviction  In  the  minds 
of  the  expert  and  layman  alike,  and  especial- 
ly in  the  mind  of  a  layman,  that  a  difterent 
result  Id  all  probability  will  be  reached  In 
case  a  Jury  of  laymen  are  permitted  to  con- 
sider and  pass  upon  said  evidence.  They 
further  contend  that^ln  the  modem  decisions 
a  more  liberal  rule  has  been  adopted  in 
granting  new  trials  upon  the  ground  of  cumu- 
lative evidence  of  a  particular  type  or  charac- 
ter, in  case  there  is  no  lack  of  diligence  on 
the  part  of  the  party  producing  such  evi- 
dence, than  in  the  older  cases. 

[1]  It  Is  quite  true  that  under  what  may  be 
termed  "the  old  rule"  new  trials  were  very 
rarely,  If  at  all,  granted  upon  the  ground  of 
newly  discovered  cumulative  evidence,  al- 
though It  was  shown  that  the  same  could  not 
have  been  discovered  or  produced  at  the  trial 
with  any  degree  of  diligence.  Sometimes, 
however,  and  under  special  conditions,  a  new 
trial  waa  granted,  although  the  evidence  was 
cumulative  merely.  The  old  rule  In  that 
r^rd  is  perhaps  as  well  stated  as  It  Is  any- 
where In  3  Graham  and  Waterman  on  New 
Trials.  IWSA,  In  Uie  following  wotds: 

"The  rule  that  newly  discovered  evidence  mast 
not  be  cumulative,  though  well  settled,  has  an 
occarional  ezceptira.  Where,  by  admitting  it, 
what  was  before  myaterions  and  doubbtul  be- 
comes plain  and  certain,  to  that,  if  received,  the 
most  obvioue  /MHoe,  and,  if  rejeoted,  the  mott 
valpable  UtjuBtioe,  will  be  done,  courts  do  not 
Dentate  to  adopt  the  former  alternative."  (Ital- 
ics oniB.) 

.See,  also.  Wall  v.  Tralnor,  16  Nev.  131, 
where  the  foregoing  language  is  quoted.  As 
we  shall  see  from  the  quotations  which  fol- 
low many  of  the  courts  have  adopted  a  some- 
what less  stringent  role.  In  8  Bnc:  Ev.  914, 
It  la  said: 

"In  a  few  cases  it  has  beeo  dlitiuctly  ao- 
oouDced  that  a  new  trial  will  never  be  granted 
for  newly  discovered  cumulative  evidence.  But 
if  BQCh  waa  ever  the  ceneral  rule  (the  facts  of 
very  few  cases  requiring  the  applicadon  of  so 
stringent  a  rule),  it  may  be  said  that  the  general 
trend  of  modem  autbority  is  favorable  to  the 
granting  of  new  trials  where  the  newly  discover- 
ed eomnlative  evidence  is  of  a  controlling  or  de- 
cidve  diaracter,  or  even  where  it  is  sacn  as  to 
render  a  chAnge  In  Uie  result  &irly  probabU." 


In  Waller  v.  Gravra,  20  Oonn.  810,  Mr. 
Chief  Justice  Ghur(^  states  the  exception  to 
the  general  rule  that  a  new  trial  will  not  be 
granted  upon  cumulative  evidence  thus: 

"So,  if  the  evidence  now  claimed  to  be  newly 
discovered,  is  merely  cumulative  evidence,  we 
cannot  grant  a  new  trial,  unless  the  effect  of  it 
tout  be  to  render  clear  and  positive  that  vthioh 
was  before  equiooeol  and  uneertain."  (Italics 
ours.) 

In  29  Oyc.  916,  917,  after  stating  the  old 
rule  that  new  trials  were  seldom,  If  ever, 
granted  on  cumulative  evidence.  It  la  said: 

**A  new  trial  may  now  be  allowed,  in  some 
jurisdicttoDs,  for  newly  discovered  cumulative 
evidence  which,  taken  In  connection  with  the  evi> 
dence  adduced  at  the  trial,  is  sufficient  to  render 
a  different  verdict  necessary,  or  highly  probable, 
or  probable,  as  the  general  role  for  newly  dis- 
covered evidence  nuiy  be  in  the  particular  Juris- 
diction, or  which  will  render  clear  what  was 
doubtful  at  the  trial;  the  character  of  the  evi- 
d«ice  affecting  its  wttght  only," 

The  rule  Just  stated  Is  the  one  adopted  In 
Oberlander  v.  Flxen  &  Go.,  129  GaL  690,  62 
Pac.  254,  and  in  Keeler  v.  Jacobs,  87  Wis. ' 
551, 6S  N.  W.  1107,  and  cases  cited  In  the  two 
cases  Just  reilerred  ta 

[2]  The  photographic  enlargements  of  t^e 
signatures  to  the  checks,  as  befraa  stated, 
are  before  us.  While  It  would  perhaps  not 
be  proper  fbr  as  to  state  the  Impression  those 
enlargements  has  made  upon  our  mlndSi  yet 
it  Is  proper  for  us  to  state  that  It  reqaires 
no  argument  to  convince  a  disinterested  mind 
that  the  enlarged  slgnatares  make  much 
clearer  the  characteristics  and  peculiarities 
of  the  signatures  that  are  in  dlspnte,  and 
therefore  make  clear  that  which,  without 
them,  was  obscure  and  extremely  doubtful. 
Moreover,  the  alleged  newly  discovered  evi- 
dence is  of  the  character  which,  in  one  sense, 
is  direct,  and  Is  certainly  more  positive  than 
would  be  the  opinions  of  experts  because  it 
Is  naturally  and  essentially  what  may  be 
termed  "demonstrative  evidence."  If  It  be 
conceded,  however,  that  the  alleged  newly 
discovered  evidence,  for  the  reasons  stated, 
may  be  received  and  considered,  notvritb- 
standlQg  Its  character,  yet  the  question  of 
whether  plaintiff  and  her  couns^  exerdaed 
due  and  reasonable  diligence  Ui  the  premises 
still  remains  to  be  answered. 

If  It  were  not  for  the  conceded  conduct  of 
the  defendant  and  Its  counsel  In  refusing 
plaintiff,  her  counsel  and  witness  possession 
and  inspection  of  the  checks  in  question,  it 
would  be  clearly  our  duty  to  approve  the  rul- 
ing and  Judgment  of  the  court  below.  When 
we  come  to  consider  the  conduct  of  the  de- 
fendant and  Its  counsel  In  the  premises,  how- 
ever, plaintUTs  case  aasnmes  a  different 
aspect 

[3]  For  obvious  reasons  we  need  not  dwell 
upon  the  dutiea  of  a  banker  to  his  depositor. 
We  shall,  however,  for  a  moment  pause  to 
Inquire  Into  the  actual  condition  of  things  as 
they  are  made  to  appear  fr<Hn  the  record. 
The  record  shows  that  on  December  29. 1008, 
tliere  was  dqjwsited  under  plaintiff's  former 
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name  of  Louise  Tnrner  In  the  defendant  bank 
the  sum  of  $4^08.40;  on  May  1,  1909.  the 
additional  sum  of  $101.50,  and  on  June  Ist, 
following,  the  farther  snm  of  $120,  making  In 
the  aggregate  a  deposit  of  $4,429.90.  The 
first  withdrawal  of  $100  was  made  on  June 
15, 1909.  During  that  and  the  following  year, 
and  the  year  1911,  withdrawals  were  made  In 
various  amounts  and  at  different  dates,  and 
on  December  5,  1911,  the  final  balance, 
amounting  to  $7.30,  was  withdrawn  from  the 
bank.  All  the  amounts  withdrawn,  with  the 
exception  of  one  or  two  small  amounts  which 
were  drawn  by  plaintiff  herself,  were  with- 
drawn by  J.  J.  Turner,  either  upon  checks  to 
which  it  is  claimed  plBlntlfiTs  name  was 
signed  by  her,  or  by  drafts  drawn  by  him. 
PlaintlfTs  deposits  were  therefore  withdrawn 
within  a  period  of  about  2^  years,  and  dur- 
ing all  of  the  time,  and  for  a  long  time  there- 
after, she  had  no  knowledge  of  that  fact,  but 
supposed  her  money  was  safely  in  the  defend- 
ant bank,  drawing  Interest.  Neither  did  she, 
during  all  that  time,  at  least  not  personally, 
receive  any  statement  of  her  account,  nor 
were  any  of  her  paid  and  canceled  <^eckB 
returned  to  ber  by  the  bank.  Indeed,  when 
she,  through  her  counsel,  finally  demanded 
possession  of  what  the,  bank  claims  were  her 
personal  orders  or  checks  upon  the  bank,  they 
were  refused,  not  only  [>ossesslon,  but  frere 
also  refused  Inspection  thereof,  and  all  this 
IQ  the  very  teeth  of  ber  right  to  have  pos- 
session of  and  control  over  her  own  paid 
checks  aa  evidence  showing  to  whom  she 
had  paid  money  and  for  what  purpose  she  had 
paid  it.  In  speaking  of  the  custom  that  Is 
practically  universal  respecting  the  deposi- 
tor's right  to  the  possession  of  his  paid  checks 
as  between  himself  and  the  bank,  the  author, 
in  2  Morse  cat  Banks  and  Banking,  }  460, 
sets: 

"But  further  than  this,  there  Is  ground  for 
holding  that  it  is  also  a  duty  of  the  bank  at  com- 
mon law  to  .return  bia  paid  checks  to  the  de- 
positor. He  is  considered  to  have  the  better 
right  to  them,  for  they  are  regarded  aa  his  evi- 
dence of  payment  of  hu  debt  to  the  payee  named 
in  them.  The  bank  is  said  to  bold  them  only  as 
bis  agent" 

[4]  The  foregoing  rale,  of  coarse,  has  no 
application  In  case  the  check  represents  an 
overdraft.  In  sndi  event  the  bank,  as  a 
matter  of  course,  has  a  right  to  retain  the 
check  as  evidence  of  the  drawer's  order  to 
pay,  and  that  it  has  paid,  the  amount,  subject 
to  his  order.'  There  may  be  other  circum- 
stances under  which  the  bank,  for  a  time  at 
least,  may  have  the  right  to  retain  the  de- 
positor's checks  as  evidence,  but  no  bank  can 
successfully  dispute  the  depositor's  right  to 
the  possession  of  his  paid  checks,  much  less 
his  right  to  inspection.  Of  coarse  the  bank 
may  obtain  the  checks  from  the  depositor  as 
eviden(!e  in  the  ordinary  way  If  they  are 
material  In  any  controversy  between  It  and  a 
depositor  or  otherwise.  In  this  case,  how- 
flver,  both  the  bank  and  Its  couoael  not  only 


Invaded,  but  wholly  disregarded,  the  legal 
rights  of  both  plaintiff  and  her  counsel  with- 
out any  legal  excuse  or  Justification  what- 
ever. We  do  not  mean  to  be  understood  (in- 
deed, we  think  the  contrary  is  the  fact)  that 
either  the  officers  of  the  bank  or  Its  counsel 
Intended  any  wrong.  Constructively,  how- 
ever, their  acts  and  conduct  had  precisely  the 
same  effect  up<Hi  plaintiff's  case  and  her 
rights  as  tboogb  counsel  bad  entertained  bad 
motives. 

[B,  6]  It  Is,  however,  contended  that  the 
plaintiff  had  an  adequate  remedy  by  going  In- 
to coart  and  obtaining  an  order  to  obtain 
possession  and  Inspection  of  the  checks  for 
the  purposes  alleged  by  her  and  her  counsel, 
and  hence  it  is  contended  that  neither  counsel 
nor  plaintiff  had  exercised  due  or  reasonable 
diligence  In  the  premises.  The  foregoing  con- 
tention and  the  character  of  the  alleged  new- 
ly discovered  evidence  present  the  only  real 
difficulty  In  this  case.  After  much  reflec- 
tion, and  with  considerable  hesitation.  If 
not  with  reluctance,  we  have  been  forced 
to  the  conclusion,  which,  however,  has  be- 
come firmly  fixed,  that  the  present  case  Is 
an  exception  to  the  general  rule.  If  In  order 
to  obtain  possession  of  the  checks  It  had  re- 
quired legal  action  of  any  kind,  we  would 
say  that  plaintiff's  counsel  were  derelict  In 
not  taking  tliat  action.  Where,  however, 
as  here,  defendant's  counsel  liad  no  right 
whatever  to  deny  either  possession  or  In- 
spection of  the  checks,  and  where,  as  here, 
It  was  the  defendant's  duty  to  return  plain- 
tiff's checks  to  her,  they,  by  reason  of  their 
conduct,  obtained  an  undue  advantage  for 
their  client  over  plaintiff.  For  the  reasons 
stated  it  does  not  lie  In  the  month  of  either 
the  defendant  or  its  counsel  to  say  to  plain- 
tiff: 

"You  were  not  diligent.  Yon  should  have  gone 
into  court  and  coerced  as  to  grant  yon  powcssion 
and  Inspection  of  yonr  checks.** 

To  hold  that  counsel  may  Bncc«»fally  take 
and  defend  anch  a  posiUon  npon  an  apiOica- 
tlon  of  this  kind  is  tantamount  to  pladng 
a  premium  up(m  efforts  to  wittihold  evidence 
from  the  adversary  to  which  be  ia  (Searly  en- 
titled, Wliile  counsel  in  no  ease  and  under 
no  circumstances  can  be  required  to  point 
out  or  to  fnmlab  evidence  to  the  adversary, 
yet  in  no  event  and  under  no  drcomatanoet 
can  a  court  u^ld  counsel  in  any  act  vhtch 
Is  calculated  to  brliv  the  administration  of 
Juatlce  into  TQproadi,  or  vrtddi  tends  to  con- 
ceal or  withhold  pn^er  and  material  evi- 
dence from  the  court  or  from  the  adverse 
party,  and  In  case  counsel  have  benefited 
their  client  by  tbelr  conduct  in  withholding 
from  the  opposite  party  relevant  and  ma- 
terial evidence,  or  In  denying  him  access  to 
such  evidence  before  trial,  they  are  not  to 
be  heard  to  say  to  Um,  in  case  after  the 
trial  he  discovers  that  In  refusing  him  pos- 
sessioo  or  inspection  he  has  been  greatly 
prejudiced,  while  bia  adversary  has  been 


Digitized  by 


Google 


Utah) 


TERIVICK  T.  DISTRICT  COURT 


65 


beaefited.  that  In  addition  to  making  timely 
demand  he  should  also  have  brought  an  ac- 
tion In  court  Under  such  circumstances 
no  Injury  can  come,  nor  can  any  legal  prej- 
udice result,  from  requiring  the  offending 
party  to  submit  to  a  full  and  fair  trial  of 
the  case.  Moreover,  to  sustain  counsel's  con- 
tention would  result  .in  making  the  txial  of 
cases  a  mere  game  of  strategy. 

[7]  Defendant's  counsel,  however,  also  urge 
that,  when  the  district  court  ruled  that  plain- 
tiff's counsel  should  not  have  possession  of 
the  checks  and  should  Inspect  them  only  in 
the  presence  of  the  sten<^apher,  they  ac- 
quiesced in  the  ruling.  What  else  could 
they  have  done?  They  obtained  a  ruling 
which,  no  doubt,  reflected  the  court's  best 
Judgment,  and  that  was  all  they  were  entitled 
to.  It  is,  however,  said  that  plaintiff's  coun- 
sel should  then  have  applied  for  a  continu- 
ance of  the  case.  To  make  such  an  applica- 
tion, no  doubt,  ordinarily  is  the  proper  course 
to  pursue.  Under  the  circumstances  of  this 
case,  however,  and  espedally  in  view  of  the 
court's  ruling  that  plaintiff's  counsel  should 
be  glTen  possession  of  the  checks  and  should 
have  the  right  of  inspection  only  in  the  pre»- 
ence  of  the  court  stenographer,  such  an  ap- 
plication would  have  been  a  mere  waste  of 
tim&  Without  ■  possession  of  the  checks  a 
continuance  would  have  been  useless.  The 
law  does  not  require  useless  things.  All  that 
plaintiff's  cotmael  waived  or  lost  In  not  ex- 
cepttng  to  the  court's  ruling  or  In  fidOing  to 
apply  for  a  continnanoe  at  the  time  was  the 
rl^t  to  review  the  court's  action  In  that 
regard.   They  lost  nothing  else. 

[I]  Defendant's  connseU  however*  also  con- 
tend that  the  demand  for  possession  and  in- 
spection of  the  checks  was  insufficient  be- 
cause not  in  writing,  and  that  It  is  Owrefore 
ct  no  avaU.  We  have  alreai:^  seen  that  the 
defendant  should  have  delivered  possession 
4tf  the  dieeks  to  the  ididntUf  as  a  matter  of 
duty;  benco  no  donand  was  legally  neces- 
sary. But  enttrdy  apart  fnnn  that,  the  de- 
mand was  sufficient.  Defendant's  counsel 
were  clearly  apprised  of  what  the  demand 
was  for,  and  they  dei^  it,  not  because  it 
waa  not  in  writing,  but  for  other  reasons. 
In  view  ot  that  ta.^  even  though  th^  had 
Buch  a  r^t  they  waived  it 

[I]  Finally,  It  la  insisted  that  the  question 
of  granting  a  new  trial  upon  the  ground  of 
newly  discovered  evidence,  and  especially 
where  sndi  evidmce  is,  in  its  nature,  cumula- 
tive, and  the  further  question  whether  the 
party  applying  for  the  new  trial  has  ex- 
ercised due  and  reasonable  diligence  In  the 
premises,  are  questions  that  always  are, 
la^^  It  not  entirely,  left  to  the  sound  dls* 
creUon  ot  the  trial  courts.  We  need  not  refer 
to  the  numerous  authorities  which  support 
those  propositions.  The  'rule  that  those 
questions  must  be  left  to  the  sound  legal  dls- 
-cretlon  of  the  trial  court,  and  that  appellate 


courts  can  grant  relief  only  In  case  where 
It  is  made  to  appear,  with  at  least  reason- 
able clearness,  that  the  trial  court  has  abus- 
ed its  discretion,  or  has  refused  to  exercise  It, 
has  practically  become  unlversaL  This  court, 
in  common  with  many  other  courts,  has  fre- 
quently so  held,  and  we  have  no  desire  to, 
nor  do  we  by  anything  we  have  said,  relax 
that  wholesome  rule.  Upon  the  contrary, 
we  thoroughly  approve  of  it  and  reaffirm  It. 
Without  entering  into  further  ergumei^ 
however.  It  must  suffice  to  say  that  In  view  ot 
the  peculiar  circumstances  of  this  case,  as 
before  stated,  we  feel  constrained  to  hold, 
and  do  hold,  that  it  must  be  considered  as 
an  exceptlra  to  the  general  rule.  It  is  quite 
clear  that  the  district  court  did  not  take  that 
view,  but  in  all  respects  treated  this  case 
as  falling  within  the  general  rules  which 
govern  the  granting  or  denying  of  new  trials, 
and  hence  we  think  that  the  court  failed  to 
pass  on,  or  to  exercise  its  dtscretioa  upon, 
ibe  actnal  case  before  It,  which,  for  the  pur- 
poses of  this  case,  in  effect  amounted  to  what 
is  ordinarily  termed,  "an  abuse  of  dlsoetlon" 
in  refusing  to  grant  a  new  trlah 

The  Judgment  la  therefore  reversed,  and 
the  cause  is  remanded  to  the  district  court  of 
Weber  county,  with  directions  to  grant  a 
new  triaL  Costs  to  appellant. 

STRAUP,  a  3^  concnra. 

McCARTT,  J.  I  concur  In  the  order  re- 
versing the  Judgment 

(48  Utah,  eu) 

TERRICK  V.  DISTRICT  COURT  IN  AND 
FOR  SAI/T  LAKE  COUNTT.   (No.  2894.) 

(Supreme  Court  of  UUh.    Jul;  25,  1916. 
Rehearing  Denied  Nov.  23,  1916.) 

New  Tbiaii  «s3l38— Time  fob  Notice  or  tto- 

TIOH. 

Comp.  Laws  1907,  S  8294.  requiring  one  in- 
tending to  move  for  new  trial  to  serve  and  file 
notice  thereof  within  five  days  after  verdict 
does  not  apply  where  the  trial  court  sets  aside 
the  verdict  and  himself  makes  findings  and  en- 
ters judgment  tiiereon:  it  being  sufficient  It 
the  notice  is  served  and  filed  within  the  statu- 
tory time  after  judgment  has  been  entered  on 
the  original  verdict  in  obedience  to  mandate  of 
the  appellate  court  reversing  the  first  judg- 
ment 

[Ed.  Note.— For  other  cases,  see  New  nriaL 
O^t  Dig.  it  28a  281;  Dea  Dig.  «=»188J 

Frick,  J.,  dissenting. 

Prohibition  by  Carrie  A.  Yerrick  against 
the  District  Court  In  and  for  Salt  Lake 
CTounty,  State  of  Utah.  Writ  denied,  and 
proceedings  dismissed. 

A.  T.  Sanford,  of  Salt  Lake  City,  for  plain- 
tiff. Howat  MacmlUan  &  Nebeker  and  Ste- 
phens &  Smith,  all  of  Salt  Lake  City,  for  de- 
fendant 

STRAUP,  C.  J.  We  are  asked  by  prohibi- 
tion to  restrain  the  district  court  from  pro> 
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ceedlns  to  hear  a  motion  for  s  new  trial  In 
tbe  case  of  tbe  Houston  Beal  Estate  Invest- 
ment Company,  Plaintiff,  v.  Hechler,  Defend- 
ant, and  Yerrick,  Intervener.  Upon  a  trial  to 
the  court  and  a  Jury  a  verdict  was  rendered 
against  the  investment  company  and  in  favor 
of  Terri(*  for  $4,682.  The  case  to  the  ren- 
dition of  the  verdict  was  treated  by  the  par- 
ties as  triable  by  jury.  Then  the  Investment 
company  daimed  the  case  one  in  equity,  urg- 
ed the  court  to  regard  the  verdict  as  merely 
advisory,  and  proposed  and  requested  findings 
on  all  the  issues.  Tbe  court,  so  regarding 
tbe  verdict,  refused  to  recognize  it,  made 
findings  at  variance  with  it,  and  upon  the 
findings  rendered  and  entered  judgment  In 
favor  of  the  investment  company.  From 
that  judgment  Yerrick  appealed.  The  rul- 
ing of  tbe  court  so  disregarding  the  verdict 
and  so  maldng  findings  was  tbe  only  point 
presented  by  the  appeal.  On  tbe  record 
notliing  further  could  have  been  reviewed. 
We  held  tbe  court  erred  in  such  particular  and 
remanded  the  cause,  with  directions  to  enter  a 
judgment  on  the  verdict  152  Pac  726.  On 
remittitur  judgment  accordingly  was  so  enter- 
ed. Within  five  days  thereafter  the  invest- 
ment company  served  and  filed  a  notice  of  mo- 
tion for  a  new  trial.  Yerrick  moved  to  strike 
the  notice.  That  motion  was  overruled. 
This  proceeding  then  was  Instituted  by  Yei^ 
rick  to  restrain  the  court  from  further  pro- 
ceeding with  tbe  motion  for  a  new  trial. 

The  contention  is,  that  the  court  then  was 
without  Jurisdiction  to  entertain  such  a  mo- 
tion. This  Is  because  of  the  statute  (C.  L. 
1907,  S  3294),  requiring  a  party  Intending  to 
move  for  a  new  trial  to  serve  and  file  a  no- 
tice thereof  wltliln  five  days  after  verdict. 
Tbe  notice,  of  course,  was  long  after  tbe  ren- 
dition of  the  verdict.  Ordinarily  a  party  in- 
tending to  move  for  a  new  trial  is  required 
to  serve  and  file  a  notice  within  five  days 
after  verdict  ■  But  that  I?  on  the  assumption 
of  an  operative  verdict  and  one  recognized 
as  sndi  and  acted  upon.  Here  the  court 
wholly  disregarded  the  verdict,  and  set  it 
asl3e,  and  himself  made  findings.  There  was 
no  longer  any  verdict  left  to  move  against 
Judgment  was  entered  on  tbe  findings,  not 
tbe  verdict  Those  were  In  favor  of  the  In- 
vestment company.  It  was  content  wltb  that 
Vain  Indeed  would  it  have  been  bad  tbe  in- 
vestment company  moved  against  a  verdict 
already  annlliilated  and  set  aside,  and  had 
asked  fbr  a  new  trial  of  tbe  cause  against 
findings  made  and  Judgment  entered  in  its 
favor.  Until  tbe  verdict  was  restored  the 
investment  company  had  no  grievance  and 
nothing  to  move  against.  All  we  did  on  tbe 
appeal  was  to  restore  the  verdict  and  to  di- 
rect Judgment  to  be  entered  upon'  It  The 
cause  thus  was  left  Just  where  it  would  have 
been  had  the  court  at  the  first  Instance  done 
what  we,  on  tbe  appeal,  directed  to  be  done. 
To  deny  the  investment  company  thereafter 
to  move  against  the  verdict  and  to  api^  tor 
a  new  trial  la  In  effect'  to  deny  It  sndi  right 


altogether.  Under  the  drcnmstances  we 
think  the  district  court  has  jurisdiction  to 
entertain  tlie  motion.  Severy  v.  Chicago,  R. 
I.  ft  P.  By.  Co.  6  Oki.  153.  80  Pao.  162; 
Kansas,  Ft  S.  &  M.  R,  Oa  v.  Berry,  65  Kan. 
186,  40  Pac.  288.  Tbe  situation  in  the  Kan- 
sas case  is  very  similar  to  the  situation  here. 
There  a  general  and  special  verdict  was  ren- 
dered in  favor  of  the  plaintiff  Berry  for 
$5,000.  Tbe  trial  court  refosed  to  receive  or 
rect^nlze  the  verdicts,  but  permitted  them  to 
be  filed  (52  Kan.  762,  34  Paa  805,  39  Am. 
St.  Rep.  871),  and  then,  on  tbe  defendant's 
motion,  notwithstanding  the  general  and  spe- 
cial verdicts  in  favor  of  the  plaintiff,  directed 
a  verdict  In  favor  of  the  defendant,  the  rail- 
way company,  upon  wlilch  judgment  was  ren- 
dered and  stored.  Here  the  court  notwith- 
standing the  verdict  determining  the  whole  of 
the  issiie  in  favor  of  Yerrick,  treated  it  mere- 
ly as  advisory,  refused  to  recognize  It  or  act 
upon  it,  made  findings  at  variance  wltb  it, 
and  entered  judgment  upon  them  in  favor  of 
tbe  Investment  company.  There,  as  here,  the 
appellate  court  directed  judgment  to  be  en- 
tered on  the  verdict  as  rendered.  There,  as 
here,  a  motion  for  a  new  trial  was  made  with- 
in the  statutory  period,  not  after  tbe  rendi- 
tion of  tbe  verdict,  but  after  the  entry  of  the 
Judgment  tn  obedience  to  tbe  mandate  of  the 
appellate  court  There,  as  here,  the  claim 
was  made  that  the  motion  came  too  late,  and 
that  tbe  court  was  without  jurisdiction  to 
entertain  it   Said  that  court: 

"The  defendant  liaving  a  verdict  in  Its  favw, 
and  a  judgmeot  thereon,  not  only  was  not  called 
on  to  file  a  motion  for  a  new  trial,  but  that  there 

was  absototely  no  foandntlon  for  any  such  mo- 
tion. It  is  further  insisted  that  vitality  was 
first  given  to  the  verdict  by  tbe  order  aad  judg- 
tnent  of  ^is  court  and  that  not  until  Its  man- 
date was  presented  to  the  district  court  did  the 
verdict  of  the  jury  have  any  force  as  a  verdict; 
that  the  defendant  was  then,  for  tbe  first  time, 
called  upon  to  challenge  its  correctness  or  tlie 
proceedings  of  tbe  court  at  tbe  triaL  fllieae 
views  impress  us  as  sonnd.  Hie  defendant  was 
under  no  obligation  to  recognise  a  verdict  as 
valid  which  the  court  refused  to  receive  or  act 
upon.  This  court  held  that  the  district  court 
erred  in  refusing  to  receive  the  special  foldings 
and  the  general  verdict  in  favor  of  defendant 
(plaintiff),  and  in  refusing  to  treat  them  as  ver- 
dicts, and  directed  that  they  should  be  so  re- 
ceivMl  and  treated.  We  think  the  defendant 
then  bad  a  rif^ht  to  file  a  motion  for  a  new  trial 
vrithin  the  statutory  time  after  the  mandate  of 
this  court  was  presented;  that  it  was  then  the 
duty  of  the  court  to  pass  on  the  motion  for  a 
new  trial;  and  that  on  such  motion  being  over- 
ruled, the  defendant  had  a  right  to  make  a  case, 
and  present  to  this  court  any  errors  occurring 
at  the  trial.  If  this  were  not  so,  the  defendant 
would  be  nttoly  without  remedy,  no  matter 
how  many  or  eerions  the  errors  d  law  occurring 
at  the  trial  might  have  beai." 

These  reasons  and  conclusions,  we  tbink, 
are  applicable  here.  Let  the  writ  therefore 
be  denied,  and  the  proceedings  dismissed  at 
petitlraer'a  costs.  Sudi  la  the  order. 

McOARTY,  J.,  concurs. 

FRIOK,  J.  (dissenting.  I  am  miable  to 
assent  to  ttie  condiiBlon  readied  by  tbe  Oklef 
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Jnstlca^  I  diall  therefore,  as  briefly  as  pos* 
•ible.  state  the  reaeons  that  have  ImiKaied 
me  to  arrive  at  a  contrary  conclusion. 

nils  case  has  already  been  before  tis  twice. 
Investment  Ga  v.  Hechler,  44  Utah,  64,  188 
Ate.  1159.  and  again  under  the  same  title  In 
162  Pac.  726.  The  questions  In  controversy 
in  this  proceeding  liowever,  all  arose  with 
respect  to  the  proceedings  at  the  last  trial  of 
the  case.  As  stated  by  the  COiiet  Justice,  the 
parties  tried  the  case  as  a  law  case,  but  ap- 
on  the  verdict  being  returned  against  Uie 
plaintiff  in  the  form»  action,  hereafter  call- 
ed company,  it  moved  the  district  oourt  to 
treat  the  action  as  purely  equitable  and  to  de- 
dare  the  verdict  as  advisory  merely,  and  thiCt 
the  court  make  its  own  findings  of  fact.  6oa- 
dn^ns  of  law,  and  ent«  Judgment  In  ac- 
cordance therewith,  notwithstanding  the  ver- 
dict of  the  Jury.  The  district  court  enters 
talned  the  moticm  and  made  findings  of  fact 
and  condnsions  of  law  in  many  respects 
contrary  to  the  verdict  of  the  Jury,  and  en- 
tered Judgment  thereon  in  favor  of  the  com- 
pany. The  defendant  in  that  action,  being  the 
plaintiff  here,  and  who  hereafter  will  be  styl- 
ed plaintiff,  bnm^t  the  case  to  this  court  on 
appeal  (U^  1^  726),  where  we  held  that  the 
piutles  having  tried  the  case  as  a  law  case 
up  to  the  time  the  verdict  was  returned  nd- 
ther  one  eonld  thereafter  insist  that  It  was 
not  bound  by  the  verdict  of  the  Jury  upon 
Questions  of  fact  to  the  same  extent  that  sudi 
mmld  he  the  case  in  law  cases  generally,  sub- 
ject only  to  the  remedies  applicable  to  audi 
cases.  We  therefore  reversed  the  rulings  and 
Judgment  of  the  district  court,  and  direct- 
ed, that  court  to  entor  Judgmoit  upon  the 
verdict  of  the  Jury  In  fiivor  of  tb/t  plaintiff, 
which  was  accordingly  done.  After  Judg- 
ment, pursuant  to  the  remittitur  from  this 
court,  had  been  entered,  however,  the  com- 
paiiy,  within  the  five  days  allowed  by  our 
statute,  filed  a  motion  for  a  new  trial  upon 
the  usual  grounds  provided  1^  CJomp.  Laws 
1907.  I  8292.  The  plaintiff  objected  to  the 
mouim  and  moved  to  strike  it  upon  various 
grounds,  Including  the  one  that  it  was  filed 
too  late,  and  that  the  court  was  without 
Jnri8dictl<m  to  oiteitain  sudi  a  motion  after 
the  Judgment  had  been  reversed.  The  district 
court  oremiled  |^alntiff*a  motion  to  strike, 
and  hence  this  proceeding. 

The  Chief  Justice  has  arrived  at  tlie  con- 
dnslcm  that  the  motion  tor  a  new  trial,  un- 
der the  drcumstanoes  of  this  case,  was  filed 
within  prefer  time,  and  that,  therefore,  the 
district  court  has  the  power  to  pass  i^ton  it 
and  to  dlqKwe  (tf  it  In  the  ordinary  way.  In 
my  JucUpment  that  condu^on  Is  erroneous. 
In  some  Jurisdlcttcnis  motions  for  new  trials 
are  required  to  be  filed  after  Judgment,  and 
in  sudi  Jurisdlctlcms  such  motions  assail  the 
Judgment  as  weD  as  .the  regularity  of  the 
proceeiUng,  Indndlng  tlie  dedston  ot  verdict 
Coder  our  statute,  however,  as  well  as  under 
the  statutes'  of  other  states,  notably,  Oall- 
fomla,  Indiana,  and  Eentadcyr  the  motion 


for  a  new  trial  does  not  assail  the  Ju^ment. 
but  Is  directed  against  the  verdict  or  deri- 
sion and  other  proceedings  occurring  durii« 
the  trial  whldi  are  claimed  to  be  Irregular 
or  erroneous.  The  motion  f6r  a  new  trial, 
under  our  statute,  does  not  concern  Itself 
with  the  Judgment  and  it  must  be  filed  be- 
fore Judgment  if  the  entry  thereof  Is  delayed 
until  after  the  time  has  elapsed  within  which 
to  file  sndi  a  motion.  In  other  words,  a  mo- 
tion for  a  new  trial  may  not  be  delayed 
merely  because  the  Judgment  has  not  been 
entered  in  the  acUon  <a  proceeding.  29  Cyc. 
934-935;  Sisber  v.  Emerson,  15  Utah,  622. 
50  Pac  619.  Under  a  statute  like  ours  the 
time  within  whidi  a  motion  fbr  a  new  trial 
must  be  filed  begins  to  run  from  the  return 
of  the  vodict  or  the  filing  of  the  decision, 
and  not  from  the  entry  of  Judgment  It  is 
only  in  those  Jurisdictions  where  the  motion 
for  a  new  trial  need  not  be  filed  until  after 
Judgment  that  a  party  may  delay  the  filing 
of  the  motion  until  after  the  Judgment  Is 
actually  entered.  29  Cyc.  931;  14  Ency.  PL 
&  Pr.  858-«63. 

The  Chief  Justice  dtes  two  cases,  namely. 
Severy  v.  Chicago.  R.  L  ft  P.  By.,  6  OkL  It^ 
60  Pac.  162,  and  Kansas.  Ft  S.  ft  M.  B.  Oo. 
r.  Berry,  65  Ean.  186,  40  Pac.  288,  in  sup- 
port of  the  oondusion  readied  by  him.  It 
seems  d&r  to  me,  however,  from  the  state- 
ments cimtalned  in  the  Severy  Case,  that 
whatever  the  Oklahoma  statute  may  be.  the 
oourt  nevertiieless,  based  its  ruling  upon  the 
theory  that  a  motion  for  a  new  trial  lued  not 
be  filed  In  that  Jurisdiction  until  after  Judg- 
ment In  pasdng  upon  the  point  the  court 
said: 

"The  statute  providing  for  motioiis  for  new 
trial  has  reference  to  final  ^udnoeot  or  orders, 
and  a  motion  t<x  a  new  tnal  u  a  useless  pro- 
ceeding until  there  it  a  Judgment  to  set  aside 
or  vacate." 

The  trial  court  in  the  Oklahoma  Oase, 
therefiire.  permitted  a  motion  to  be  filed  aft- 
er the  appellate  court  had  directed  a  Judg- 
ment to  be  ^terod  upon  the  verdict  and  after 
the  remittitur  had  gone  down  and  after  a 
Judgment  had  In  fact  been  entered  pursuant 
thereto.  That  case,  In  my  Judgment  can, 
however,  not  be  regarded  as  a  precedmt 
under  a  statute  like  ours,  rince  under  our 
statute,  as  I  have  pointed  out  the  motion 
for  a  new  trial  may  not  be  delayed  until 
after  Judgment  unless  the  judgment  Is  In 
fact  entered  within  the  time  that  a  motion 
tor  a  new  trial  must  be  filed. 

It  is,  however,  sussested  that  the  company 
had  no  occasion  to  file  a  jnotion  for  a  new 
trial  In  view  that  the  dlstrid  conrt  had 
granted  Ite  motion  for  Judgment  notwith- 
standing the  verdict  of  the  Jury.  But  It  was 
not  the  Judgment  that  the  company  was  re- 
quired to  assail  by  filing  a  motion  for  a  new 
trial,  nor  was  it  the  Judgment  it  did  assail 
by  Its  motion  which  was  passed  on  by  us  In 
152  Pa&  726,  hut  it  assailed  the  verdict  of  the 
Jury  and  afted  that  the  trial  court  disregard 
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that  verdict  and  decide  tbe  case  In  accord- 
ance with  Its  own  views  of  the  evidence. 
That  la  just  what  was  done  by  the  court, 
ind  we  held  that  In  doing  so  It  committed  er- 
or.  The  case  Is  one,  therefore,  where  a 
]>arty  has  led  the  court  Into  committing  an 
4rror  of  practice  by  asking  it  to  grant  certain 
:rellef  by  pursuing  the  wrong  remedy.  If 
fre  were  right  in  holding  In  onr  former  de- 
::tjSlon  that  In  view  that  the  case  was  tried 
as  a  law  case  the  parties  must  pursue  legal 
as  contradistinguished  from  equitable  reme- 
dies, then  It  necessarily  follows  that  the 
only  motion  that  the  district  court  coold  en- 
tertain on  the  part  of  the  cwnpany  was  a  mo- 
tion for  a  new  trial.  That  question  was  set- 
tled In  this  jurisdiction  In  tlie  case  of  Kirk 
V.  Salt  Lake  City.  32  Utah,  143,  89  Pac.  45S, 
12  L.  R.  A.  (N.  S.)  1021,  where  we  held  that 
a  motion  for  Judgment  non  obstante  vere- 
dicto could  not  be  entertained,  but  the  only 
motion  by  which  a  verdict  could  be  assailed 
In  a  law  case  was  a  motion  for  a  new  trial 
filed  as  provided  by  our  statute.  In  view 
of  our  former  decision,  therefore,  the  case 
must  be  treated  as  a  law  case,  and  hence  a 
motion  for  a  new  trial  was  the  company's 
only  remedy.  Having  failed  -to  pursue  that 
remedy  as  required  by  statute  the  courts 
may  not  substitute  another,  or  the  proper 
remedy  at  a  later  time.  Such  is  the  hold- 
ing of  the  courts  generally  I  think.  At  any 
rate  It  has  many  times  been  held  that  where 
a  party  makes  a  motion  for  judgment  non 
tibstante  veredicto,  or  a  motion  to  modify 
the  findings  of  &ct  or  conclusions  of  law, 
or  to  substitute  other  findings,  the  moving 
party  thereby  waives,  or  rather  loses,  his 
right  to  file  a  motion  for  a  new  trial,  unless 
he  files  such  a  motion  within  such  time,  after 
the  original  verdict  Is  returned  or  the  find- 
ings and  conclusions  filed,  as  the  statute  pre- 
scribes. In  other  words,  a  par^  may  not 
file  a  motion  and  obtain  the  desired  relief 
thereon  In  the  court  of  original  jurisdiction, 
and,  when  it  is  finally  held  on  appeal  that 
the  motion  was  improperly  filed  and  allow- 
ed, then  after  the  judgment  is  reversed  pro- 
ceed to  file  the  proper  motion.  The  follow- 
ing cases,  in  my  judgment,  are  directly  In 
point  upon  the  foregoing  proposition,  and  are 
decisive  of  the  question  that  the  district 
court  Is  without  jurisdiction  to  entertain  the 
motion  for  a  new  trial  in  this  case.  Cali- 
fornia Imp.  Ca  V.  Baroteau,  116  Cal.  136, 
47  Pac.  1018;  Radabaugh  v.  Silvers,  135 
Ind.  605.  85  N.  E.  694 ;  Outslnger  v.  Nebeker, 
58  Ind.  401 ;  Shaffer  v.  Milwaukee,  etc.,  Ins. 
Co.,  17  Ind.  App.  204,  46  N.  E.  557;  Jacquay 
V.  Hartzell,  1  Ind.  App.  500,  27  N.  E.  1105. 
In  the  Kansas  case  It  was  held,  however, 
that  a  motion  for  a  new  trial  Is  filed  timely 
If  filed  within  the  time  required  by  the  stat- 
ute after  Judgment  haS  been  directed  by  tbe 
appellate  court  That  case,  In  my  Judgment, 
is,  however,  not  in  point  here.  In  that  case 
the  Jury  returned  both  a  general  and  a  spe- 
cial verdict  in  favor  of  the  plaintlfC  In  the 


action.  The  trial  court,  however,  refused  to 
receive  m  recognize  elttter  the  general  or 
special  verdict,  but  directed  the  Jury  to  re- 
turn a  general  verdict  In  favor  of  the  de- 
fendant In  the  action.  Tbe  jury  returned 
sucli  a  verdict,  and  Judgment  was  duly  en- 
tered thereon.  Tbe  plaintiff  objected  and 
excepted  to  the  ruling  of  the  trial  court,  and 
prosecuted  an  appeal  to  the  Supreme  Court 
of  Kansfts.  That  court  held  that  the  trial 
court  erred  In  refusing  to  receive  and  recog- 
nlsse  the  verdicts  of  the  jury,  and  In  direct- 
ing it  to  return  a  verdict  for  the  defendant, 
and  reversed  the  court's  ruling  nod  judg- 
ment, and  directed  It  to  enter  judgment  up- 
on the  verdicts  returned  by  the  jury  in  fa- 
vor of  the  plaintiff,  which,  in  accordance  with 
the  remittitur  from  the  Supreme  Court,  was 
done.  Within  tbe  time  allowed  by  statute 
after  the  trial  court  had  thus  received  and 
recognized  the  verdicts  of  the  Jury  in  favor 
of  the  plaintiff,  tbe  defendant  In  that  case 
filed  a  motion  for  a  new  trlaL  The  plaintiff 
objected  to  the  motion  upon  various  grounds, 
one  of  which  was  that  It  was  filed  too  late, 
and  that  the  trial  court  was  withottt  Juris- 
diction to  entertain  the  motion.  The  trial 
court,  however,  overruled  the  plalntifTa  ob- 
jections, considered  and  passed  on  the  mo- 
tion, and  overruled  the  same,  and  tbe  Su- 
preme Court  sustained  the  ruling  of  the  trial 
court  In  entertaining  the  motion.  The  ruling 
of  the  Supreme  Court  Is,  however,  based  up- 
on the  sole  ground  that  tbe  trial  court  had 
never  received  nor  recognized  tbe  verdicts  of 
tbe  jury  .until  directed  to  do  so  by  the  Su- 
preme Court,  but  had  directed  the  Jury  to  re- 
turn a  verdict  In  favor  of  the  defendant  The 
latter  verdict  was  therefore  held  to  be  the 
only  verdict  in  tbe  case,  and  In  view  that 
that  verdict  was  In  favor  of  tbe  defendant 
there  was  no  verdict  which  it  could  move 
against  until  the  verdicts  returned  by  the 
juiy  were  received  and  recognized  by  the 
trial  court,  which  occurred  only  after  the 
remittitur  of  the  Supreme  Court  had  gone 
down.  The  decision  In  that  case,  therefore, 
bad  the  same  effect  as  tfaough  tbe  trial  court 
had  by  mandamus  been  coerced  to  receive 
and  recognize  tbe  verdicts  returned  by  the 
jury.  Such  Is  not  the  case  here.  Here  the 
verdict  of  the  jury  was  received,  and  it  was 
that  verdict,  and  nothing  else,  that  the  com- 
pany moved  to  have  set  aside.  For  that  pur- 
pose It  made  tbe  motion,  and  tbe  motion  was 
granted.  It  developed,  however,  on  appeal  that 
the  district  court  had  erred  In  entertaining 
and  granting  the  motion,  and  the  ruling  and 
judgment  of  that  court  were  reversed.  Now 
it  is  contended  that  since  it  has  been  decid- 
ed that  the  company  interposed  tbe  wrong 
motion  and  that  the  district  court  erred  In 
granting  it,  and  since  that  court  was  direct- 
ed to  set  aside  Its  ruling  and  Judgment  the 
company  should  be  given  a  chance  to  inter- 
pose a  proper  motion  for  a  new  trial,  and 
this  upon  the  alleged  ground  that  in  view 
that  the  district  court  had  ruled  in  favor  of 
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tlie  company  a  motloa  for  a  new  trial  would 
have  been  a  useless  proceeding. '  Let  me  asaln 
call  attention  to  the  foot  that  It  was  the 
rerdlct  of  the  Jury  that  the  company  assail- 
ed and  was  reaulred  to  assail.  As  pointed 
out  by  the  Supreme  Court  of  Oalifomla,  and 
of  Indiana,  In  the  cases  ber^  referred  to, 
the  prc^r  motion  to  set  aside  and  vacate 
the  rerdlct  of  the  Jury  was  a  motion  fOr  a 
new  trial,  and  If  the  company  sought  to  at- 
tain that  end  by  another  motion  which  was 
erroneously  granted  by  the  trial  court,  the 
right  to  more  for  a  new  trial  was  thereby 
waived  or  lost,  and  that  such  a  motion  cc»nes 
too  late  if  it  .Is  delayed  until  after  the  rul- 
ing of  the  trial  court  Is  reversed,  and  that 
court  is  directed  to  enter  judgment  upon  the 
verdict.  It  is  held  that  under  such  drcum- 
stances  the  trial  court  is  without  power  to 
«itertain  a  motion  for  a  new  trial.  In  my 
judgment  the  deciairaiB  from  Gallfomia  and 
Indiana  are  entirely  sound.  It  goes  without 
saying  that  the  party  who  is  dissatisfied 
with  the  result  reached  by  either  court  or 
jury  must  not  only  pursue  the  remedies  point* 
ed  out  by  the  statute,  but  must  do  so  within 
tbe  qpedfled  time.  Courts,  of  course,  look 
to  tbe  substance  rather  than  the  form  of 
things,  and  if  the  company  had  filed  its  mo- 
tion for  a  new  trial  it  could  rely  upon  it  re- 
gardless of  the  fiid:  that  It  had  also  filed 
some  other  motion  whldi  was  not  proper. 
It  could  have  filed  Oie  proper  motion  within 
the  time  required  by  statute,  but  cannot  now 
retrieve  Its  error  1^  asking  liiat  It  be  pennlt> 
ted  to  do  what  tlie  statute  does  not  permit 
and  what  oQur  litigants  may  not  do.  There 
most  be  an  end  to  litteation,  and  tills  case 
fbrdtdy  Illustrates  Uiat  the  rule  la  a  salu- 
tary one  in  view  that  the  case  has  been 
pending,  as  awears  from  our  former  deci- 
sions, for  more  than  seven  years.  Tbe  case 
has  be«i  here  twice  w'appeal,  and  is  now 
here  for  a  tidrd  time  In  tiie  present  form. 
If  a  new-  trial  should  now  be  granted  in  ^ts 
case  it  may  be  in  an/  case  where  a  party 
has  mistaken  his  remedy  and  has  Interposed 
the  wrong  motion,  whidi  was  granted.  In 
oOier  words,  if  a  verdict  may  be  set  aside 
upon  an  improper  motion  in  this  case  without 
exhausting  tbe  remedy  of  the  moving  party, 
it  may  be  in  any  case,  and  hence  the  proper 
motkm  for  a  new  trial  need  not  be  Inter- 
posed until  this  court  has  corrected  tbe  er- 
rors of  lite  party  making  the  wroi^  motion 
and  of  the  court  granting  it  Such,  in  my 
Judgment,  is  not  the  law  anywhere,  and 
dwuld  not  be  de(dared  to  be  In  this  Jnrlsdic- 
tkn.  Horeover,  If  a  motion  for  a  new  trial 
may  sow  be  Interposed,  then  it  may  be  based 
upon  all  tlie  grounds  provided  by  our  stat- 
ute; some  of  whidi  may  go  to  questions  of 
fact  req>ectlng  Irregularities  which  the  stat- 
ute clearly  contemplates  shall  be  made  to 
a^iear  within  a  specified  time  after  trial, 
and  irtiich,  by  rea^n  of  lapse  of  tbne,  the  ad- 
verse party  may  now  be  unable  to  meet.  But 


tt  is  not  necessary  to  multU>ly  reasons.  In 
my  Judgment  it  Is  quite  soffldent  tliat  the 
statute  does  not  contNoplate  nor  authorize 
a  motion  for  a  new  trial  under  the  drcum- 
stances  of  tUs  cas& 

I  am  of  the  opinion  that  the  trial  court  Is 
vritbout  jurisdiction  to  entertain  a  motion 
for  a  new  trial,  and  hence  a  peremptory  writ 
of  prohibltimi  as  prayed  for  should  Issue. 


(48  Utah,  629) 

STATE  V.  THERKEIjSON.    (No.  2884.) 

(Supreme  Court  of  Utah.   Aug.  26,  1916.  Be- 
bearing  Denied  Nov.  23,  1916.) 

Indiotukht  and  Ihfobhation  «=3lll{4)— In- 
decent AsaAni.T  —  iNrOKUATION  —  StlFFI- 
CIENCY. 

Under  Laws  1909,  c.  26,  providine  that  every 
penoD  who  shall  assault  a  child,  whether  male 
or  female,  under  the  age  of  14  rears,  and  ehall 
take  indecent  Ubertiea  with  such  child,  without 
committing  or  intending  to  commit  rape,  or 
to  assault  with  intent  to  commit  rape,  shall 
be  deemed  guilty  of  an  •indecent  assault,  etc 
an  information,  alleging  in  the  words  of  the 
statute  that  accused  did  willfully,  etc.,  assaalt  a 
female  child,  and  did  willfully,  etc.,  take  in- 
decent liberties  with  said  child,  withoqt  com- 
mitting, iotending,  or  attempting  to  commit  the 
crime  of  rape,  waa  sufficient  to  diaice  the  crime 
of  indecent  assanlt;  the  words  "or  uie  crime  of 
assault  with  intmt  to  commit  rape"  lielng  mwe 
surplusage. 

[Ed.  Note.— For  other  eases,  see  Indietmmt 
and  Informatitm,  Cent  IMg.  I  298;  Dec  IMg. 
«=»111(4).]  . 

Appeal  from  District  Court,  Salt  Lake 
County;  H.  U  Bltdiie,  Judg& 

Lawrence  Tberkelson  was  convicted  of 
having  committed  an  indecent  assault  upon 
a  female  child  of  the  Bge  of  11  years,  and  he 
appeals.  Affirmed. 

Carlson  ft  Carlson,  of  Salt  Lake  City, 
for  appellant  A.  R.  Barnes,  Atty.  Gen.,  and 
E.  y.  Hlgglns  and  O.  A.  Iverscw,  Asst.  Attys. 
Gen.,  for  the  Stata 

McOARTT,  J.  The  defendant  was  con- 
victed of  having  committed  an  indecent  as- 
sault upon  a  fonale  child  of  the  age  of  11 
years.  From  a  judgment  imposing  a  term  of 
Imprisonment  in  the  state  prison  he  appeals. 

The  defendant  flied  a  timely  motion  to 
arrest  judgment,  set  aside  the  verdict,  and 
to  dismiss  the  action  "upon  the  ground  that 
the  said  Information  does  not  state  facts 
sufficient  to  constitute  the  crime  of  Indecent 
assault  as  defined  by  statute,  for  tbe  reason 
that  said  Information  does  not  contain  the 
clause  'or  tbe  crime  of  assault  with  the  in- 
tent to  commit  rape."*  Tbe  statute  (Lews 
Utah  1909,  p.  25)  which  defendant  was  charg- 
ed with  having  violated  provides: 

"Ever?  person,  who  shall  assault  a  childi 
whether  male  or  female,  under  the  age  of  foor- 
teen  years,  and  shall  take  indecent  liberties 
with  or  on  the  person  of  such  child,  without 
committing,  intending  or  attempting  to  commit 
the  crime  of  rape,  or  the  crime  of  astault  toith 
intent  to  commit  rape,  upon  such  child,  with  or 
without  the  child's  consent,  shall  be  deemed 
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i?uilty  of  an  Indaemt  antnlti  and  on  conTlctfcm 
thereof  ahall  be  -goUtj  <tf  a  fdony."  (Italics 

ours.) 

The  Information  on  wlildi  tbe  defendant 
was  tried  and  convicted  charged  that: 

"The  eaid  Lawrence  Therkelson,  at  the  county 
of  Salt  lAke,  state  of  Utah,  on  the  25th  day  of 
February,  A,  D.  1915,  did  willfully,  unlawfullly, 

and  feloniously  make  an  assault  upon  ,  a 

female  child  under  tbe  age  of  14  years,  to  wit, 
of  the  age  of  11  years,  and  did  then  and  there 
willfully,  unlawfully,  ai^  felonioualy  take  in- 
decent liberties  with  the  person  of  the  said 
 ^  without  committing,  intending,  or  at- 
tempting to  commit,  the  crime  of  rape  on  the 
said  ..contrary,**  etc.. 

The  foregoing  Information,  with  the  ex- 
ception of  the  date  therein  mentioned  and 
tbe  parties  named  therein,  is  an  exact  copy  of 
the  information  in  the  case  of  the  State  v, 
MacmUlan.  46  Utah,  19,  146  Pac.  833,  re- 
cently decided  by  this  court.  In  that  case  a 
demurrer  was  Interposed  to  the  information 
on  the  ground  that  the  specific  act,  or  acts, 
constituting  the  offense  were  not  set  forth. 
In  other  words,  the  information  failed  to 
state  under  what  circumstances  and  in  what 
manner  the  defendant  took  Indecent  liberties 
with  the  child  therein  mentioned.  The  de- 
murrer was  overruled.  On  appeal  this  court, 
In  effect,  held,  and  properly  so,  that  in  this 
class  of  cases  It  Is  sufficient  to  allege  and 
describe  the  assault  In  the  language  of  the 
statute.  The  question  raised  in  the  case  at 
bar  was  not  presented  or  considered  In  that 
case.  33ie  question  here  presented  is  stated 
by  app^lanfs  counsel  In  their  brief  as  fol- 
lows: 

"By  the  language  employed  In  the  information 
the  commission  of  rape,  the  intent  to  commit 
rape,  and  attranpt  to  commit  rape,  an  expressly 
CKdnded." 

They  say: 

"Do  these  enumerated  ofTenses,  considered  col- 
lectively or  separately  or  in  any  aggregation  of 
their  essential  elements,  necessarily  exclude  the 
crime  <d  assault  with  intent  to  commit  rape?" 

And  again: 

"In  negativing  the  commission  of  rape,  tbe 
intention  to  commit  rape,  and  tbe  attempt  to 
commit  rape,  bas  the  crime  of  assault  with  the 
intent  to  commit  rape  been  negatived?" 

Counsel  then  proceed  to  argue  that  an  at- 
tempt to  commit  rape  and  an  assault  with 
Intent  to  commit  rape  are  separate  crimes, 
and  that  the  exclusion  of  one  in  a  pleading 
or  information  Is  not  necessarily  an  exclu- 
sion of  the  other.  Let  that  be  as  It  may,  the 
qnestion  Is  not  dedslTe  of  the  qiiestlon  here 
involved.  The  Information  In  thla  ease 
diarges  that  the  defendant — 

"did  wUlfnlly,  nnlawfuUy,  and  feloniously  make 

an  assault  upon  ,  a  female  child,   •   •  • 

of  the  age  of  11  years,  and  did  then  and  there 
willfully,  unlawfully,  and  feloniously  take  in- 
decent luwtice  with  the  person  oC  aaid  ^ 


without  committing.  IntakUnK  or  attempting 
to  commit,  the  crime  of  rape,  etc 

It  will  be  observed  that  an  unlawful  and 
felonious  assanlt  la  diarged  In  tiie  Informa- 
Utm,  that  tbe  aaeaalt  comdi^  of  tbe  taking 
b7  defendant  of  Indecent  Ilbertlee  with  tbe 
dilld  mentioned  in  the  Information,  and  that 
the  assault  was  made  without  'Intending, 
or  attemptlni^  to  commit  the  crime  of  rape.** 
In  other  words,  tbe  informatton  alleges  In 
clear  and  unambiguous  terms  that  the  as* 
sanlt  was  made  witbont  "Intent  to  commit 
rape."  To  have  negatived  in  the  informatioa 
the  spedfle  crime  described  In  the  clause  we 
have  italicized  in  copying  tlie  statute,  name- 
ly, "or  tbe  crime  <tf  assault. wltb  intent  to 
commit  rape,"  would  n<^  have  negatived  or 
excluded  any  element  of  an  assault  of  this 
character  which  Is  not  negatived  and  exclud- 
ed tqr  tbe  Information  in  its  present  form. 
The  writer  is  clearly  of  tbe  opinion  that  the 
clause,  "OT  the  crime  of  assault  with  Intent 
to  commit  rape,"  could  be  eliminated  fr<»n 
tbe  statute  without  in  any  way  or  In  any 
sense  affecting  tbe  scope,  purpose,  or  intent 
of  Qie  act  In  other  wwds,  the  writer  re- 
gards the  clause  as  surplusage,  and  that  It 
neither  adds  to  nor  detracts  from  the  bal- 
ance of  tbe  section  in  which  It  is  iacorpo> 
rated. 

Tbe  Judgment  is  afllrmed.  . 

PRICK,  J.,  concurs. 

STRAUP,  a  J.  Tbe  chief  point  made  oo 
the  information  is  that  the  ^ceptlon  In  our 
statute,  "or  the  crime  of  assault  with  the 
intent  to  commit  rape,"  ought  to  have  been, 
but  was  not,  negatived  in  the  information. 
I  think  there  Is  a  distinction  betwe^  "com- 
mitting or  intending,  or  attempting  to  com- 
mit," rape  and  "an  assault  with  the  intent 
to  commit  rape"  (33  Cyc.  1430),  and  that  to 
properly  charge  "an  Indecent  assault"  under 
the  statute,  both  should  be  negatived.  But 
I  am  of  tbe  <^lnlon  that  both  are  suffidexitly 
negatived  by  the  Information.  It  Is  affirma- 
tively charged  that  tbe  defendant  "wlUfally» 
unlawfully,  and  f^onionsly  made  an  a»> 
sault"  on  the  girl  and  took  "indecent  liber- 
tle^  wltb  ber  "without  committing,  or  in- 
tending or  attempting  to  ctnnmlt,  rape.**  The 
gist  Of  "an  assault  with  the  intent  to  commit 
rape"  is  an  assault  wltb  tiie  Intent  to  rav- 
Isb  tbe  female  or  to  have  sexual  intntnurss 
wltb  her.  Tbe  alleged  assault  <learly  na- 
tives that  intent  Tb»  Information  Mates 
that  the  aiasault  was  made  "witbont  Intend- 
ing or  attempting  to  commit  rape,**  bat  mere- 
ly to  "take  indecent  Ubertles"  wltb  tbe  gtrL 
Hence  the  specific  "assault"  described  In  tbe 
Informatlw  clearly  negatives  "an  assanir* 
to  commit  rape. 
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WILBT  T.  STATB.    (No.  A-2894.) 
(CMminal  Court  of  Appeals  of  Oklahoma.  Dee. 
4,  1916.) 

(8i/Uabiu  by  ihe  Court.} 
HouioxDB  e=»300(ll)— Trial— iHSTBUonoHB— 

Self- Defense. 
Where  th«  only  eyewltnesB  to  a  homicide 
testified  that  the  aeceased  attempted  to  brihe 
the  accused  to  nrear  falsely,  and  the  accused 
resented  the  offer  by  using  very  violent  and  in- 
suiting  language  toward  the  deceased,  and  that 
the  deceased  thereupon  became  enraged  and  at- 
tacked the  accused  with  an  open  knife,  and 
the  accused  then  shot  the  deceased  in  defense  of 
his  person,  and  whera  the  evidence  showed  no 
previous  hostility,  but.  on  the  coatrary.  that 
prior  to  the  fatel  difficulty  the  men  had  been 
friends,  held,  that  it  was  prejudicial  error  for 
the  court  to  instruct  the  jury,  under  this  state 
of  facts,  to  the  effect  that,  if  the  accused  ad- 
dressed the  insulting  language  towards  the  de- 
ceased for  the  purpose  of  provoking  a  dilliculty, 
sad  doing  the  aeceased  bodily  harm,  he  thereby 
forfeited  his  right  of  self-defense,  for  the  rea- 
son that  the  accused  bad  the  right  to  resent 
this  offer  to  bribe  him.  and  to  resent  it  in  no 
oncertain  language,  and  this  instruction  sug- 
gests a  purpose  on  the  part  of  the  accused  for 
umng  the  iusulting  language  which  is  not  siig- 
gestM  by  nor  borne  out  by  the  evidence,  and  in 
effect  dtmies  to  the  accoaed  the  plea  and  nght 
of  sdf-defense  which  the  evidence  on  behalf  of 
the  accused  tended  to  establish. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §  626 ;  Dec.  Dig.  «&=>300(11).] 

Error  from  District  Court,  Pontotoc  Coun- 
ty; Tom  D.  McKeowD,  Judge. 

Jim  Wiley  was  convicted  of  manslaughter 
In  the  first  degree,  and  brings  error.  Re- 
rosed  and  remanded. 

Crawford  &  Bolen,  of  Ada,  and  W.  M. 
Hahen,  of  Sbawnee,  for  plaintiff  In  error. 
R.  UcMlllan,  Asst  Atty.  Gen.,  for  tlte  State. 

BKBIT.  J.  Plaintiff  In  error  In  this  case, 
who  will  be  referred  to  as  defendant,  was 
Aarged  witta  murder  In  the  district  raurt  of 
Pontotoc  county,  and  was  conTlcted  of  man- 
dangMer  In  the  first  degree,  and  aentenoed  to 
12  years  in  tbe  penitentiary. 

There  was  no  one  present  at  tbe  time  of 
the  fatal  difficulty  except  tbe  defendant  and 
ttw  deceased.  Tbe  defradant's  plea  was 
•elf-defense ;  and  In  tbls  be  Is  not  contradict- 
ed by  tbe  drcomstances.  and  the  state  failed 
to  show  any  hostility  between  tbe  men  piior 
to  tbe  dUBcidty  which  resulted  In  tbe  bomi- 
dde.  In  fftct,  the  widow  of  tbe  deceased 
taetlfled  that  tbey  were  friends,  and  she  knew 
vt  po  differences  between  tbem. 

The  defendant  was  a  tenant  on  the  farm  of 
the  deceased,  and  had  only  a  short  while 
before  tbe  bomltdde  made  a  deal  with  the  de- 
ceased to  cultivate  tbe  farm  for  another 
year.  But  a  few  days  prior  to  the  homicide 
defendant  found  a  notice  on  bis  troat  gate 
warning  him  to  settlO  up  his  affairs  and  leave 
the  cfMnmanity  within  toi  days.  Defendant 
testifies:  That,  feeling  nnsafO  because  of 
ttiis  notice,  he  bmrowed  a  Winchester  rifle 
from  tbe  deceased,  and  also  purchased  a  pis- 


tol, to  defend  himself  against  any  violence 
that  migbt  be  offered  by  tbe  party  or  parties 
who  were  the  authors  of  this  unfriendly 
and  threatening  notice.  That  he  kept  tbe 
Wlnc^bester  at  tbe  house,  but  carried  tbe  pis- 
tol with  btm  wherever  he  went  Tliat  he  b^d 
consulted  with  the  deceased  as  to  ho'w  be 
should  treat  the  warning,  and  had  decided 
to  forfeit  the  contract  for  another  year  and 
leave  the  community.  Tbe  deceased  bad 
made  him  an  offer  to  buy  his  crop,  but  he 
thought  the  consideration  was  not  enough 
and  did  not  accept  It  His  oats  bad  been 
threshed,  and  after  def^dant  determined  to 
leave  he  sold  the  oats  to  tbe  merchant  who 
had  furnished  him  with  groceries  during 
the  past  year  in  settl^ent  of  what  be  owed 
him.  That  on  the  day  of  the  homicide  de- 
ceased came  to  his  house  and  told  him  be 
wanted  to  talk  to  him  privately,  and  suggest- 
ed that  they  withdraw  to  a  private  spot  near 
the  bouse,  ^at  when  they  reached  this 
place  the  deceased  told  him  that  a  lady  by 
the  name  of  Hammersley  bad  gone  to  Ada 
that  day,  and  filed  a  suit  against  him  for 
slander,  and  said  to  the  defendant  "I  need 
your  help,"  to  which  the  defendant  replied, 
"All  right,"  and  asked  deceased,  "What  do 
you  want  me  to  do?'  Deceased  replied,  "I 
want  you  to  swear  that  I  have  always 
spoken  of  that  woman  In  the  highest  terms 
to  you."  Defendant  rolled  that  be  could 
not  do  that  Deceased  said,  "Wiley,  If  you 
will.  I  ^11  make  yon  a  different  man."  De- 
fendant asked  him  what  be  meant  by  that  to 
which  the  deceased  relied.  "I  will  give  you 
$60  If  you  will  swear  that"  Defendant  tes- 
tified: That  be  became  angry  at  this  at- 
tempt to  bribe  him  to  swear  falsely,  and  re- 
sented it  by  using  some  very  violent  and 
abusive  language  toward  the  deceased,  which 
we  will  not  here  repeat  That  deceased  be- 
came furious  and  began  to  shake  with  mge. 
and  called  the  defendant  some  vile  names, 
and  struck  at  him  overbanded  with  a  knlffc 
That  he  Jumped  back  and  drew  his  idstol* 
and  began  to  shoot  and  shot  as  rapidly  as 
he  could,  until  he  emptied  bis  revolver.  That 
deceased  made  two  lunges  at  blm  vritti  the 
knife  after  he  began  shooting;  that  aboat 
the  time  be  fired  the  last  shot  deceased  stag- 
gered backward  and  fell.  That  he,  the  de- 
fendant then  turned  and  went  to  the  house, 
and  summoned  the  neighbors,  and  went  to 
the  nearest  peace  offico*  and  surrendered. 

There  was,  at  tbe  time  tbe  first  neigbbcffs 
saw  tbe  defendant  and  at  tbe  time  be  sur- 
rendered, a  cut  place  on  the  shoulder  and 
arm  of  bis  jumper.  The  deceased  was  left- 
handed,  and  near  bis  left  band  was  an  open 
knife,  which  his  widow  Identified  as  tbe 
knife  of  her  husband,  and  one  of  tbe  state's 
witnesses,  who  lived  only  about  250  yards 
from  tbe  scene  of  the  homicide,  and  was  one 
of  tbe  first  to  arrive  upon  tbe  ground,  stat- 
ed there  were  signs  on  tbe  ground  that  In- 
dicated that  there  had  been  a  tussle.  Wit- 
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nesses  for  the  state  testified  that  the  sbots 
were  fired  in  very  rapid  succession.  The 
reeoraB  of  the  district  court  show  that  the 
lady,  Hammersley,  had  on  the  very  day  of 
the  homicide  commenced  an  action  against 
the  deceased  for  slander.  Dobson  and  other 
witnesses  for  the  state  say  that  the  defend- 
ant told  them  immediately  after  the  killing 
that  he  and  the  deceased  had  a  difficulty 
which  grew  out  of  the  Haramersley  case,  and 
he  killed  the  deceased  to  prevent  his  cutting 
him  with  a  knife,  which  Is  a  circumstance 
which  corroborates  the  defendant's  story; 
for  it  is  hardly  probable  that  he  would  have 
known  anything  about  the  Hammersley  case 
having  been  commenced  if  he  had  not  been 
told  about  It  by  the  deceased,  since  the  lady 
had  gone  to  Ada  and  filed  the  case  that 
very  day.  For  while  It  Is  reasonable,  under 
the  facts  disclosed  by  the  evidence,  to  sup- 
pose that  the  deceased  was  expecting  this 
action  to  be  filed,  and  consequently  watching 
every  movement  of  this  woman,  yet  there 
ia  nothing  In  the  evidence  to  indicate  that 
the  defendant  had  any  interest  In  the  mat- 
ter, or  would  have  known  of  the  action  being 
commenced,  nnleas  told  about  it  by  the  de- 
ceased. There  la  considerable  ragae  eridence 
on  tbe  belialf  of  the  state  which  might  have, 
under  the  explanation  of  Counsel,  been  of 
value  to  tbe  Jury,  but  which  on  tbe  cold  face 
of  the  record  tbrows  but  little,  U  any,  light 
upon  the  motive  or  the  circumstances  of  this 
bomicide. 

The  defendant  complains,  among  other 
things,  of  some  Instructions  given  by  the 
court;  the  first  complained  of  being  No.  6. 
While  we  think,  under  the  facts  In  this  case, 
this  Instruction  is  both  erroneous  and  preju- 
dicial, yet  no  exception  was  taken  to  It,  nor 
did  the  defendant  call  the  court's  attention 
to  the  error  by  offering  a  correct  Instmctlon. 
Hence  we  cannot  consider  the  error  complain- 
ed of. 

But  instruction  No.  13  was  duly  excepted 
to,  and  we  think,  under  the  facts  in  this  case, 
was  erroneous,  and  highly  prejudicial  to  the 
substantial  rights  of  the  defendant  In  this 
Instruction  the  court  tells  the  JUry: 

"That  insnlting  words  are  not  sufficient  in 
law  to  justify  an  assault,  but  If  a  person  ad- 
dress insulting  words  to  another  with  a  pur- 
pose and  intent  to  provoke  a  difficulty,  and 
with  the  intent  to  kill  or  to  do  serious  bodily 
injury  to  the  person  insulted,  then  he  cannot 
plead  the  ^w  of  self-defense,  unless  he  volun- 
tarily abandcms  the  combat  prior  to  the  kill- 
ing, and  by  words  or  acts  notify  his  adversary 
of  his  intention  to  withdraw  therefrom.  So  in 
this  case,  if  yon  believe  from  tbe  evidence  be- 

Sond  R  reasonable  doubt  that  tbe  defendant, 
im  Wiley,  addressed  insnlting  words  to  tbe 
deceased,  J.  N.  Boss,  with  tbe  intent  and  pur- 
pose to  provoke  said  J.  N.  Robs  into  a  nght 
and  cause  the  said  J.  N.  Ross  to  make  an 
unlawful  assault  upon  him,  with  the  intent  and 

Surpose  of  the  said  Jim  Wiley  to  kill  said  J. 
'.  Ross  or  to  do  him  serious  bodily  injury, 
then  the  defendant,  Jim  Wiley,  cannot  invoke 
the  right  of  self-defense." 


Under  tbe  evidence  In  this  case,  the  In- 
sulting language  used  by  the  defendant  to- 
wards the  deceased  was  In  resentment  of  the 
offer  of  the  deceased  to  bribe  the  defendant 
to  swear  falsely.  Prior  to  this  time  the 
evidence  shows  that  they  had  been  friends. 
The  deceased  came  to  the  defendant  as  a 
friend,  to  get  him  to  assist  him  in  this  slan- 
der suit;  and  tbe  defendant  Indicated  his 
willingness  to  render  whatever  assistance  he 
could.  But,  when  deceased  revealed  the  fact 
that  his  mission  and  purpose  was  to  induce 
the  defendant  to  swear  falsely,  it  was  both 
the  right  and  the  duty  of  the  defendant  to 
resent  his  offer,  and  to  resent  It  in  no  un- 
certain language.  And  under  this  state  of 
facts  it  was  highly  prejudicial  to  tbe  rights 
of  the  defendant  to  inject  the  implication 
contained  in  tbls  Instruction  that  the  defend- 
ant might  have  addressed  the  insulting  woms 
toward  the  deceased  for  the  purpose  of  pro- 
voking a  difficulty  with  the  Intent  to  bill  tbe 
deceased  or  do  him  serious  bodily  injury. 
The  doctrine  announced  In  this  instruction 
as  an  abstract  proposition  of  law  Is  cor- 
rect, jind  under  certain  conditions  would  be  a 
proper  instruction,  but  has  no  application  to 
tbe  fiicts  in  this  case,  and  suggests  a  pur- 
pose on  tbe  part  of  tbe  defendant  for  using 
tbls  insulting  language  towards  the  deceas- 
ed which  Is  not  suKested  anywhere  by  tbe 
evidence.  And  this  unwarranted  snggesUoii 
and  lnstnicti(Hi  in  effect  denies  to  tbe  de- 
fendant the  plea  and  rigbt  of  self-defenae^ 
which  bis  evidence  tended  to  establish,  and 
entitles  him  to  a  new  trial. 

There  are  some  other  mattm  complained 
of  wbicb,  it  error,  will  not  likdy  recur  In  a 
retrial  of  ihe  case;  and,  as  tbe  judgment 
must  be  reversed  by  tbe  reason  of  the  error 
contained  In  this  instruction,  we  deem  it  un- 
necessary to  pursue  the  mattor  further. 

Tbe  Judgment  la  reversed,  and  the  cause 
remanded. 

DOYLE,  P.  J.,  and  ABMSTBONOt  coa- 
cur. 

"""""  OS  Wteh.  886) 

BETNOLDS  v.  DAT  et  aL   (No.  1S103.) 

(Supreme  Court  of  Washington.  Nov.  22,  1916.) 
1.  Rkleasb  «=>1,  57(2) —Validity  — Vaca- 
tion. 

A  written  release  of  a  claim  for  personal  in- 
jury based  on  a  valuable  consideration  is  valid 
as  any  other  agreement,  and  evidence  of  fraud, 
false  representations,  etc.,  to  warrant  it  be- 
ing set  aside  must  be  clear  and  convincing. 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent.  Dig.  §S  6.  6,  8-11,  108;   Dec.  Dig.  «=» 

1.  67(2).r 

2.  REI.SASB  «=>67(2)  —  BvxnxHox  —  Sum- 

CIENCT. 

In  a  personal  injury  action  where  plaintiff 

contended  that  a  release  was  obtained  through 
fraud  or  overreaching,  evidence  held  insufficient 
to  warrant  the  setting  aside  of  the  release. 

[Ed.  Note. — For  other  cases,  see  Beleasa, 
Cent.  Dig.  {  108;  Dec  Dig.  <S=3S7(2).l 
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Department  2.  Appeal  from  Spperlor 
Court,  Spokane  County;  B.  H.  SuUiTan, 
Judge. 

Action  by  Michael  J.  Reynolds  against  Har- 
ry L.  Day  and  others.  From  a  Judgment  for 
plaintifC,  defendants  appeal.  Reversed  and 
remanded,  with  directions  to  dismiss. 

See,  also,  79  Wash.  499,  140  Pac.  C81,  h.  R. 
A  1916A,  432. 

John  H.  Wourms,  of  Wallace,  Idaho,  and 
Plgmmer  &  Lavln  and  Graves,  Klzer  & 
Graves,  all  of  Spokane,  for  appellants.  Rob- 
ertson &  Miller  and  Ck>rkery  ft  Oorkery*  all 
of  Spokane,  for  respondent 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  damages  for  [personal  Injuries. 
One  of  the  defeases  pleaded  In  the  answer 
was  a  settlement  and  written  release.  The 
signing  of  the  release  is  not  controverted,  but 
ft  is  claimed  that  It  was  induced  by  fraud. 
The  trial  resulted  in  a  verdict  and  Judgment 
for  the  plaintiff.  From  this  judgm^t,  the 
appeal  Is  prosecnted. 

The  facts  which  preset  the  controlling 
qnestion  are  these:  On  August  10,  1912, 
the  respondent,  while  working  for  the  de- 
fendants In  the  mine  owned  and  operated 
by  them  at  Burke,  Idaho,  sustained  a  seri- 
ous injury  to  hla  feet  and  ankles  by  falling 
down  a  diute  in  the  mine.  At  this  time,  the 
respondent  bad  been  at  work  In  the  mine 
about  two  weeks.  After  the  accident,  he  was 
ta,ken  to  a  hospital  at  Wallace,  Idaho,  which 
hospital  was  conducted  by  Dr.  M.  T.  Smith. 
TSie  reepondent  remained  In  the  hospital  ap- 
proximately twelve  weeks.  The  mine  was 
operated  under  the  name  of  the  Hercules  Min- 
ing Company,  with  oCBces  in  Wallace. 

After  the  respondent  had  been  In  the  hos- 
pital about  ten  weeks,  and  was  able  to  leave 
the  hospital  and  go  about  town  on  crutches, 
he  went  to  the  ofi^ce  of  the  manager  of  the 
company,  and,  while  there,  discussed  with  the 
manager  his  injury,  and  the  question  as  to 
who  was  liable  therefor.  He  took  the  posl- 
tl<Hi  that  the  company  was  to  blame,  and 
the  manager  took  the  opposite  position.  Aft- 
er talking  with  the  manager  for  a  time,  he 
left  the  office  and  returned  on  October  21, 
1811^  when  again  be  and  the  manager,  dis- 
cussed the  same  questions  as  on  the  previous 
vldt  On  this  date  an  agreement  was  enter- 
ed Into  as  follows: 

"This  agreement  between  John  Reynolds,  par: 
^  of  the  first  part,  and  the  Hercules  Mining 
Company,  party  of  the  second  part,  recites  the 
followiiig  condition: 

"Whereas,  John  Reynolds  was  Injured  in  the 
Hercules  mines  by  falling  down  a  cbuto  in  the 
said  miae,  and  whereas  there  Is  no  blame  or 
ne^gence  attached  to  said  company  for  this 
injur;:  the  said  company  as  a  matter  of  grace 
Elves  John  Revnolds  time  from  the  tenth  day 
ot  AQfQst  to  tne  present  date  inclusiTe  at  the 
rate  (S3.50)  three  dollars  and  &tty  cents  per 
day,  paid  to  Um  in  band  this  21st  day  of 
October. 

'^he  above-named  company  further  agrees 
to  allow  the  above-named  John  Reynolds  three 
<3)  month's  wages  at  the  rate  of  ($3.{i0)  per 


day  payable  at  the  Hercules  Mining  Company's 
office,  Bnrke,  Idaho,  on  the  tenth  of  each  mouth 
thereafter.  At  the  end  of  tliis  time  John  Rey- 
ii,oIds  is  to  report  for  work,  if  he  is  unable  to 
work  at  that  time  the  company  will  allow  him 
two  month's  'additional  wages  at  the  above- 
named  rate  98.60)  three  ddlars  and  fifty  cents 
per  day. 

"For  this  consideration,  the  said  John  Bey- 
Dolds  has  accepted  this  amount  in  full  settle- 
ment for  any  claims  of  personal  injury,  which 
he  might  have  upon  the  above-named  company. 

"John  Reynolds. 

"C.  0.  Richlie,  Witness." 

On  the  same  date  be  was  given  a  check 
for  $255.S0,  and  signed  the  foUowlng 
voucher : 

Burke.  Idaho,  October  SI,  UIX. 
Hercules  Mining  Co.  Dr. 
Cheek.  No.  961  To  Jolm  ReynoIdB, 

1812.  Burk^  Idaho. 


To  SetUemnit   (or  Injury  to    (John  Bey- 

nolda)  la  Herculea  Hlne,  Burkes  Idaho,  1.  •.: — 
Time  as  follows: 

August  22  days  at  $3.50  per 

day    $  77.00 

September  30  days  at  $3.50...  106.00 
October  n  days  at  $3.50   73.60  266.60 


(256.50  Wallace^  Idalio.  Oct  n.  UUL 

Received  payment  In  fall  for  above  unonnL 
Approved: 

[Signature  lllegtble.]  Jobn  Reynolds. 

Oen'i  Manager. 

On  November  1, 1912,  the  respondent  again 
appeared  at  the  office  of  the  company  and  re- 
quested the  manager  to  advance  him  60  days' 
wages.  The  respondent  desired  this  money 
so  that  he  might  make  a  trip  East  and  con* 
suit  Mayo  brothers  at  Rochester,  Mlnn^  rel- 
ative to  his  feet  At  this  time  a  memoran- 
dum was  signed  by  the  respondent  which 
referred  to  "the  former  agreement  between 
the  Hercules  Mining  Company  and  myself," 
and  acknowledged  receipt  of  60  daytf  wages 
before  the  same  wpnld  be  due  nnder  the  re- 
lease signed  on  the  2l8t  of  October.  On  the 
same  date  the  respondent  signed  a  voucher 
like  the  one  above  set  out,  which  stated: 
"To  settlement  for  injury:  60  days  at  3.50 
per  day,  $210."  A  check  for  this  sum  was 
then  given  him.  After  receiving  this  check, 
the  trip  to  see  Mayo  brothers  was  made. 
Some  time  after  January  1,  1913,  the  re- 
spondent returned  to  Wallace.  On  January 
29,  1913,  he  received  from  the  company  a 
check  for  $105  and  signed  a  voucher  whi<^ 
stated:  "To  December  wages — 30  days  at 
$3.50.  Amount  allowed  account  Injury  re- 
ceived In  Hercules  Mine,  $106."  Some  time 
after  this,  and  probably  during  the  early 
part  of  March,  the  respondent  went  to  Spo- 
kane to  consult  Dr.  O,  F.  Elkenbary.  Not 
at  that  time  having  money  to  bear  the  ex- 
pense of  the  trip,  Dr.  Smith  advanced  him 
$50  after  consulting  with  the  manager  of  the 
company  and  being  as^red  that  the  com- 
pany would  pay  the  same.  Dr.  Elkenbary 
operated  -uixm  the  respondent's  feet,  and 
was  paid  therefor  by  the  company  the  sum 
of  $150.  After  so  far  recovering  from  the 
operatitHi  performed  by  I^.  Elkenbary  as  to 
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be  able  to  be  abont  on  emtches,  the  present 
action  was  Instituted.  Since  the  case  Is  con- 
trolled by  the  settlement  and  release,  a  state- 
ment of  the  facts  bearing  upon  other  phases 
of  the  controversy  would  be  Immaterial. 
After  a  statement  of  the  law  by  which  the 
validity  of  the  release  is  to  be  determined, 
a  further  reference  to  the  facta  will  be  made- 

[1 , 2]  Releases  of  this  l£lnd  are  like  any 
other  writing,  and  are  not  to  be  lightly  over* 
come.  If  they  are  not  induced  by  fraud, 
false  representations,  or  overreaching,  they 
must  be  sustained.  The  testimony  to  sustain 
the  charge  of  fraud  must  be  dear  and  con- 
vincing. Natli  T.  Oregon  R.  &  Nav.  Co.,  72 
Wash.  664,  131  Pac  251 ;  Mattson  v.  Eureka 
Cedar  Lumber,  etc,  Co.,  79  Wash.  266,  140 
Pac.  377 ;  Spratt  v.  Northern  Pacific  E.  Co., 
90  Wash.  692.  156  Pac.  663. 

The  respondent  claims  that  at  the  time 
he  signed  the  release  he  was  told  by  the 
manager  of  the  company  that  he  would  be 
well  In  two  months,  and  that  be  thought  he 
was  simply  receiving  wages.  He  admits  that 
he  knew  at  this  time  that  the  company  owed 
him  nothing  for  wages,  the  amount  which 
he  had  earned  prior  to  the  injury  baring 
been  prevlonsly  paid.  He  also  admits  that 
for  the  money  which  was  paid  pursuant  to 
the  release  the  company  received  no  benefit. 
He  also  admits  that,  prior  to  the  signing  of 
the  release,  some  paper  was  read  to  him,  but 
says  that  be  does  not  know  whether  it  was 
the  one  he  signed  or  not  The  manager  of 
the  company  and  the  stenographer  both  tes- 
tified that  the  release  was  dictated  In  the  re- 
spondent's presence  and  was  afterwards 
^ther  read  to  him  by  the  manager,  or  that 
he  read  It  himself  before  he  signed  It 

As  to  the  vouchers  which  he  signed,  the 
respondoit  says  that  he  did  not  read  them, 
and  that,  If  he  had,  he  would  not  have 
known  the  meaning  of  the  word  "settlement" 
He  also  testified  that  he  would  not  have 
known  the  meaning  of  the  word  "Injury,"  or 
"liability,"  as  used  In  the  release.  He  claims 
that  at  this  time  he  was  feeling  much  brok- 
en tip,  and  that  bis  head  was  "going 
around."  The  respondent  bad  had  some 
schooling ;  was  able  to  write  letters  and  read 
the  replies. which  he  received  thereto  from 
his  relatives;  and  was  able  to  read  the 
newspapers  to  some  extent,  but  did  not  un- 
derstand the  meaning  of  "big  words."  A^ 
though  he  testified  that  he  was  unable  to 
understand  sudi  words  as  "injury,"  "liabili- 
ty," and  "settlement,"  yet  he  was  an  un- 
nsnally  adroit  witness.  He  speaks  as  cor- 
rectly as  the  average  witness,  if  not  more  so. 

Some  reference  Is  made  to  the  claim  of  the 
re^ndent  that  Dr.  Smith  told  him  he  would 
be  all  right  In  two  months.  But,  whatever 
Dr.  Smith  may  have  said,  be  was  not  em- 
ployed by  the  ccHnpany»  but  by  the  men  In 
ttie  mine,  and  bis  statements  would  not  be 
binding  upon  the  cou^iany,  even  <iB«»iinif^y 


that  the  statemoit  of  Hie  pb^dan.  If  re- 
lied upon,  would  be  enffldent  to  impeach  the 

release. 

The  re^oodent  left  his  home  In  Ireland 
when  16  years  old,  and  went  to  Scotland, 
where  he  remained  four  years.  Then  he 
came  to  Philadelphia,  and  from  there  to 
Massachusetts,  where  he  had  a  brother  or 
brothers.  After  working  In  Massachusetts 
for  a  time,  he  went  to  Pennsylvania,  where 
he  worked  in  a  mine.  *  Subsequent  to  this, 
he  worked  in  a  number  of  different  states  at 
such  work  as  mining,  teaming,  and  carpen- 
tering. Before  he  went  to  see  Dr.  Blkenbary, 
as  he  says,  Dr.  Smith  told  him  that  he  had 
signed  a  release ;  but,  as  Dr.  Smith  testified. 
It  was  the  respondent  who  told  him  that  he 
bad  settled  with  the  company.  Whoever 
may  be  right  as  to  this,  the  fact  Is  that, 
after  this  conversation,  the  respondent  re- 
ceived the  $60  which  Dr.  Smith  advanced 
after  being  authorized  to  do  so  by  tbe  com- 
pany. Under  the  evidence,  It  cannot  be 
found  that  the  respondent  thought  he  was 
receiving  wages  because  he  admits  that  he 
knew  no  wages  were  due  him.  It  cannot  be 
said,  at  least  when  be  received  the  iiayment 
on  January  29tta,  that  he  relied  upon  tbe  a»- 
surances  of  the  manager  of  the  company — 
assuming  that  be  bad  a  right  to  rely  upon 
such  assurances  tbat  be  would  be  well  In  two 
montha-^iecanse  at  this  time  much  more 
than  two  months  had  elapsed,  and  be  bad 
been  badk  to  see  Mayo  bn^ers  and  bad  »• 
oelved  some  treatment  from  them,  and  knew 
that  his  Injury  to  some  «l3nit  was  perma- 
nent Tbe  only  reason  tbe  company  would 
be  paying  him  this  money  was  In  setfl^ent 
of  any  dalm  be  might  bave  for  damages; 
and  tbls  fact  must  have  been  known  to  blm. 

Taking  Into  consideration  all  the  facta  In 
the  case  as  stated,  as  well  as  other  details 
not  stated,  the  oa\j  conclusion  to  be  arrived 
at  Is  that  the  evidence  In  this  case  by  whldi 
fraud  or  overreaching  Is  sought  to  be  sus- 
tained Is  far  from  dear  and  convlndng.  If, 
under  the  facts  In  this  case,  the  release  can 
be  impeached,  it  Is  difficult  to  see  bow  It 
would  be  possible  for  a  release  In  any  case 
to  be  sustained. 

A  number  of  cases  from  this  court  have 
been  "cited  by  the  respondent  Without  re- 
viewing these  In  detail,  it  may  be  said  that, 
after  a  careful  reading  of  all  of  them.  It 
appears  that  each  of  the  cases  relied  on  is 
clearly  distinguishable  in  Its  facts  from  the 
present  case.  Where  a  release  Is  sought  to 
be  impeached  for  frand,  every  case  uiust  de- 
pend to  a  large  extent  upon  Its  own  facts. 

The  Judgment  vriU  be  reversed,  and  the 
cause  remanded,  vrlth  direction  to  tbe  supe- 
rior court  to  d'umitm  the  action. 

MOUNT.  HOLOOMB,  and  PABKBE,  JJ^ 
concur. 
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BASSETT  flt  aL  T.  OITT  OF  SPOKANB. 
(No.  13474.) 

(Snpnme  Cknnt  of  Washington.  Nor.  22, 1916.) 

Advxbbb  Posbesbiox  «»91  —  Patkbnt  or 

Taxes—Colob  of  Title. 
Cnder  Rem.  1916  Code,  {  789,  proridlDS 
that  everj  person  hanng  color  of  title  to  vacant 
ud  nnoccapied  land  who  paya  the  tax  thereon 
flir  seven  aaeeesidve  years  shall  be  adjudged  the 
legal  owner  thereof,  neld,  that  one  who  for  sev- 
en years  in  good  faith  paid  the  tax  on  such 
lands  and  whose  color  of^  title  was  a  warranty 
deed  from  a  former  owner  acquired  title  to  the 
lands  sDperior  to  defendant's  tax  title  and  sub- 
sequent conveyance  from  such  former  owner. 

(Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Gent.  IMt.  it  S12-516;  Dee.  Dig. 
W.] 

Depa  rtment  2.  Appeal  from  S  uperlor 
Court,  Spokane  Coanty;  Henry  L.  Keonan, 
Jndge. 

Action  to  quiet  title  by  Haonah  Bassett 
and  another  against  the  City  of  Spokane. 
From  a  Judgment  for  plaintiffs,  tbe  defend- 
ant appeals.  Affirmed. 

H.  M.  Stephens,  Ernest  E.  Sargeant,  and 
Dale  D.  Drain,  all  of  Spokane,  for  appellant 
R.  L.  Edmlston,  of  Spokane,  for  respondents. 

MAIN,  J.  The  purpose  of  this  action  was 
to  quiet  title  to  a  certain  tract  of  land  In 
the  dty  of  Spokane,  Wash.  From  a  judg- 
ment, quieting  the  title  as  prayed  for  in  the 
fomplalnt,  the  defendant  city  appeals. 

The  controlling  facts  are  these:  On  No- 
Tember  1,  1889,  the  respondents  purchased 
the  property,  and  received  from  the  then 
owner  a  conveyance  by  warranty  deed.  This 
deed  was  thereafter  duly  recorded.  Go 
Uardi  8,  1902,  a  two-thirds  interest  In  the 
property  was  sold  by  Spokane  county  for  the 
oonpayment  of  taxes  for  the  years  1893  and 
1895.  On  March  19,  1903,  a  tax  deed  was 
l^ed  to  the  county.  On  September  1,  1004, 
the  county  conveyed  the  two-thirds  interest 
lo  the  property  acquired  by  it,  under  the  tax 
foreclosure  proceedings,  to  one  J.  F.  McEl- 
roy.  On  May  26,  1913,  McEIroy  and  wife 
conveyed  their  Interest  In  the  property  to  the 
dly  of  Spokane.  The  McBIroys,  during  the 
time  that  they  held  title  to  the  property,  at 
no  time  paid  any  taxes  thereon.  The  taxes, 
during  this  time,  were  paid  by  the  respond- 
ents. In  fact,  from  the  year  1889,  when  the 
respondents  purchased  the  property,  down  to 
and  including  the  year  1914,  they  paid  all 
the  taxes  assessed  against  the  same,  except 
for  the  years  1893  and  1894.  Hie  land  was 
ncant  and  unoccupied.  From  these  fects, 
It  appears  that  the  respondents,  while  the 
title  to  the  property  was  In  the  McElroys, 
paid  taxes  thereon,  In  good  faith,  tor  more 
than  seven  succeaslTe  years.  There  are  a 
number  of  contentions  advanced  In  tbe  briefs, 
but  the  determination  of  one  is  decisive  of 
this  appeaL  That  qncstlm  is:  Did  the  re- 
spondents, while  the  title  to  tbe  land  was  in 


the  McElroys,  have  color  of  title  by  reason 
of  their  warranty  deed  from  the  owner? 
Remington's  1015  Code,  1  780.  provides: 

"Every  person  having  color  of  title  made  In 
good  faith  to  vacant  and  unoccupied,  land,  who 
shall  pay  all  taxes  legally  assessed  thereon  for 
seven  succesRive  years,  he  or  she  shall  he  deem- 
ed and  adjudged  to  be  the  legal  owner  of  said 
vacant  and  unoccupied  land  to  tbe  ex^t  and 
according  to  the  purpmt  of  his  or  her  paper  H- 
Ue.   •  * 

As  previously  stated,  the  respondents  paid 
taxes  on  the  land,  In  good  faith,  for  more 
than  seven  successive  years,  while  the  title 
was  in  tbe  McElroys.  Under  the  section  of 
the  Etatnte  quoted,  this  would  give  to  the 
respondents  title  to  tbe  vacant  and  unoccu- 
pied land  in  controversy,  provided  the  war- 
ranty deed,  by  which  the  title  was  conveyed 
to  them,  constitutes  color  of  title.  This  ques- 
tion seems  to  be  determined  In  Jones  v.  Her- 
rlck,  35  Wash.  434,  77  Pac.  798.  In  that  case, 
it  was  held  that  an  allegation.  In  an  affirma- 
tive defense  In  the  answer,  that  the  defend- 
ant held  under  a  warranty  deed  from  the 
owner,  was  equivalent  to  alleging  that  he 
held  under  color  of  title,  and  the  plradlng 
was  good  as  against  a  demurrer.  In  this 
case,  the  facts  show  that  the  respondents 
held  under  a  warranty  deed  from  the  former 
owner,  and  therefore,  under  tbe  holding  In 
that  case,  they  had  color  of  title  during  the 
time  that  tbe  title  to  the  property  was  in  the 
McElroys.  This,  with  tbe  payment  of  taxes, 
In  good  faith,  for  more  than  seven  succesEdva 
years,  would  oi>erate  to  transfer  the  title 
from  the  McElroys  back  to  tbe  respondents; 
tbe  land  being  vacant  and  unoccupied  at  all 
times.  Tbe  respondents  having  acquired  title 
to  tbe  property  by  \irtue  of  their  color  of 
title,  and  the  payment  of  taxes  prior  to  the 
time  that  the  McElroys  conveyed  the  same  to 
the  city,  their  right  was  superior  to  that  of 
the  city,  and  the  trial  court  properly  adjnds- 
ed  that  their  title  be  quieted. 

Tbe  judgment  will  be  affirmed. 

MORRIS,  C.  J.,  and  FULLERTON  and 
PARKER,  JJ.,  concur. 


(»S  Waah.  4«) 
WALDY  T,  CITY  OF  SEATTLE. 
(Na  13410.) 

(Supreme  Court  of  Washington.   Nov.  22, 

1916.) 

1.  Afpku.  aud  Ebsob  «=>518(6)— Recom>— 
Exhibits. 

Exhibits  are  not  made  a  part  of  the  record 

by  being  included  in  or  attached  to  Uie  clert^s 
transcript,  but  must  be  brought  up  as  a  part 
of  the  statement  of  facta  or  bill  of  eocceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  234&-2S60:  Dec.  IHg. 
518(6).] 

2.  MUHIOIFAK  GOBPOBATIOnS  ^267— PtTBEIO 

lupBovnanr  —  Constbucfion  or  Oani- 

HANCB. 

An  ordinance  authorizing  and  directing  a 
dty's  board  of  pubUe  works  to  construct  a  rail- 
road In  Mcordance  with  the  plans  to  he  pr^ar- 
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ed  hy  the  dty  engineer  embraced  a  reconstnic- 
dOQ  Diad«  necessary  by  a  thaw  after  the  road- 
bed had  been  constracted  upon  froien  ground 
and  frozen  earth  had  been  used  la  the  fill  and 

embaukmcnts. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  716;  Dea  Dig. 
267.J 

3.  Afpul  and  Bebok  i«=>931<4>-Pubuo  Ih- 

PBOVEUKKT— CONTUCT  — FnjrOKUANCK  OV 

DoTT— PBBsnumoM. 
Where  a  contract  between  a  cfty  and  a 
contractor  providing  that,  if  extra  work  was 
required  for  which  no  price  had  been  included 
in  tbe  contract,  it  should  not  be  begun  until  the 
price  therefor  had  been  agreed  upon  in  writing 
by  the  contractor  and  the  city  engineer,  and 
that,  if  no  price  could  be  agreed  upon,  it  would 
be  jpaid  for  at  tbe  actual  cost  of  labor  and  ma- 
terial, with  10  per  cent,  additional,  and  where 
the  findings  in  a  subcontractor's  action  for  ex- 
tra work  at  cost  with  10  per  cent  additional 
were  silent  as  to  any  attempt  to  agree  upon  the 
price  for  extra  work,  it  could  not  be  presumed 
that  the  city  engineer  failed  in  the  performance 
ot  the  duty  enjoined  upon  him  by  the  con- 
tract 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3764;  Dec;  Dig.  «=»931(4).] 

4.  MUNICIPAI.     COBPOBATIONS     4Ss»360(7>  — 
I'UBLIC  lUPBOVUIBNT— EXTKA  WOBK— JPbICI 

— Estoppel. 
In  such  case,  where  the  extra  work  was  ac- 
cepted by  tbe  city,  it  was  in  no  position  in  the 
subcontractor's  action  therefor  to  urge  the  si- 
lence of  the  findings  as  to  the  attempt  to  agree 
in  writing  as  to  the  cost  of  extra  work  as  re- 
quired by  the  contract 

[Ed.  Note. — For  other  cases,  see  Munickial 
Corporations,  Cent  Dig.  S  SBZ^i  Dec  Dig. 
«=»360{7).l 

5.  Municipal    CoaPORATiONS    «S3S74(2)  — 
Claim  fob  Davaoes— Contract— Filing. 

Under  the  charter  of  the  city  of  Seattle,  re- 
quiring all  claims  for  damages  to  be  filed,  it 
was  not  necessary  to  file  any  claim  as  a  con- 
dition precedent  to  an  action  upon  a  contract 
for  the  balance  due  thereon,  and  not  for  dam- 
ages arising  out  of  tbe  breach  thereof. 

[Ed.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  905,  910 ;  Dec.  Dig. 
«=»374(2>.] 

6.  Municipal  Cobfobations  ^s>374(6)— Pub- 

UO  lUPBOVBUBHT— CONTBACT— ASaiOHMEHT. 

Where  a  contractor  was  to  surface  a  road- 
bed, lay  the  ties  and  rails,  and  do  tbe  bal- 
lasting under  the  direction  of  the  city  engineer, 
findings  tbat  further  work  under  tbe  contract 
was  rendered  impossible  and  that  the  city  and 
tbe  contractor  jointly  and  severally  hired  the 
subcontractor  to  perform  tbe  work,  showed  that 
the  subcontractor  became  the  assignee  of  the 
contract. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  005,  010;  Dec  Dig. 
^374(6).] 

7.  Appeal  and  Bbbob  «=3{^<2)— Pbesuhp* 
TioN— Finding. 

The  prcsumptioQ  being  in  favor  of  the  cor- 
rectness of  tbe  judgment,  the  findings,  if  sus- 
ceptible thereof,  will  be  given  such  a  reason- 
able cimstmcticm  as  will  sustain  tbe  judgment 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3777;  Dec.  Dig.  ^934(2).] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  King  Dykeman,  Judge. 

Action  by  John  Waldy  against  the  City  of 
Seattle  and  the  Cedar  Lake  Lo^og  Com- 
pany. Judgment  for  plaintiff  against  the  de- 


fendant City,  with  judgment  ot  dismissal  aa 
to  the  defendant  Cedar  Lake  Logging  Com- 
pany, and  the  Gl^  appeals,  and  the  plain- 
tiff takes  a  cross^ppeal  fpun  so  much  ot 
the  Judgment  as  dismisses  the  action  against 
tbe  Logging  Company.  Affirmed. 

Hugh  M.  Caldwell  and  Jas.  A.  Dougan, 
both  of  Seattle,  for  appellant  Vanderveer 
&  Canunlngs  and  H.  Mca  BUUngsleyt  all  of 
Seattle,  for  neptnidait. 

MAIN,  J.  This  is  an  action  upon  a  con- 
tract to  recover  for  labor  performed  and  ma- 
terial furnished  to  the  defendant,  the  dty  of 
Seattle.  The  trial  resulted  in  a  judgment 
for  the  sum  of  $4,990.47  against  the  city,  and 
a  Judgment  of  dismissal  as  to  the  other  de- 
fendant. Cedar  Lake  Logging  Company. 
From  this  judgment  the  dty  appeals,  and  the 
plaintiff  appeals  from  that  portion  of  the 
judgment  which  dismisses  the  action  against 
the  logging  company. 

[1]  The  case  Is  here  to  be  considered  upon 
the  findings  of  fact,  conclusions  of  law,  and 
judgment  No  statement  of  tacts  or  bill  of 
exceptions  has  been  filed.  There  appears  at- 
tached to  the  back  of  the  derk's  transcript 
certain  exhibits  which  were  introduced  in 
evidence  during  the  trial  in  the  superior 
court  These  are  no  part  of  the  record. 
Withont  assembling  the  cases.  It  may  be 
stated  that  under  tbe  repeated  h<ddings  of 
this  court  exbibltB  are  not  made  a  part  of 
tbe  record  by  beli^  included  in,  or  attached 
to,  the  clerk's  transcript,  bat  must  be  brought 
here  aa  a  part  of  the  statonent  ot  tacts  or  • 
bill  of  exceptions. 

The  facts  as  tbvy  appear  in  the  findings*  so 
far  as  here  necessary  to  be  set  out,  are,  In 
substance,  as  follows: 

On  Febmary  13,  1912,  tbe  dty  of  SeatUe 
passed  an  ordinance  authorizing  and  direct- 
ing the  board  of  public  works  to  construct 
a  railroad  on  tbe  right  of  way  belonging  to 
the  dty  from  a  connection  with  the  existing 
municipal  railway  in  section  26,  township  23 
north,  range  8  east  W.  M.  and  the  Chicago, 
Milwaukee  &  St  Paul  Raiiroad  to  the  ^te 
of  tbe  dty  masonry  dam  In  King  county. 
For  this  purpose  tbe  ordinance  appropriated 
tbe  sum  of  $50,000  to  be  used  by  the  board 
of  public  works. 

On  February  20,  1912,  the  board  of  pubUc 
works  referred  the  ordinance  to  the  dty  en- 
gineer, and  Instructed  him  to  prepare  plans 
and  spedflcatlons  for  the  construction  of  the 
railroad.  Thereafter,  and  on  the  8th  day  of 
March,  1912.  the  city  engineer  reported  to 
the  board  of  public  works  his  plans  and  spec- 
ifications, which  were  on  that  date  approved 
and  adopted.  On-  October  4,  1912,  tbe  dty 
engineer  was  authorized  and  Instructed  by 
the  board  to  construct  a  railroad  according 
to  the  plans  and  spedflcatlons.  The  city  en- 
gineer, in  pursuance  of  this  authority,  com- 
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meuced  tbe  construction  of  the  railroad,  and 
cleared,  grabbed,  and  partly  graded  the  road- 
bed for  the  sara&  On  March  18,  1913,  the 
board  of  public  works  entered  Into  a  con- 
tract with  the  Northwest  Lumber  Company 
for  the  completion  of  the  railroad  by  that 
company  npcm  the  roadbed  prepared  by  the 
city  engineer.  Under  this  contract  the  lum- 
ber company  was  to  surface  the  roadbed,  lay 
the  ties  and  rails,  and  do  the  ballasting. 
This  work  was  to  be  dime  under  the  snper- 
vlslon,  direction,  and  control  of  tbe  city  en- 
gineer. .  Thereafter,  and  apparently  before 
any  work  had  been  done  udiAot  the  contract. 
It  was  assigned  to  the  Cedar  Lake  Logging 
Company.  This  company  commenced  the  con- 
struction of  the  railroad  upon  the  roadbed 
as  prepared  by  the  dty  en^eer. 

In  grading  the  roadbed,  the  city  engineer 
had  constructed  the  same  upon  frozen 
ground,  and  bad  made  tbe  fills  and  embank- 
ments by  the  use  of  frozen  earth,  ice,  snow, 
brush,  and  other  material  unfit  for  a  perma- 
nent roadbed.  After  the  respondoit  and 
cross-appellant,  who  wtU  be  referred  to  as 
the  respondent,  as  subcontractor  for  the  Oe- 
dar  Lake  Logging  Company,  had  laid  a  part 
of  the  ties  and  rails  upon  the  roadbed,  and 
had  surfaced  end  ballasted  the  same,  the 
roadbed  began  to  sink  and  slide  by  reason 
of  a  thaw;  and  such  portion  of  the  trade 
as  the  respondent  had  laid  became  and  was 
in  Imminent  danger  of  being  lost  and  destroy* 
ed.  The  portion  of  the  grade  upon  which 
ties  and  rails  had  not  been  laid  likewise  be- 
gan to  sink  and  slide,  rendering  it  impossi- 
ble for  the  work  under  the  contract  to  be 
pursued. 

According  to  the  recital  In  the  findings,  tbe 
Cedar  Lake  Logging  Company  and  the  city 
of  Seattle,  through  Its  city  engineer,  Jointly 
and  severally  hired  the  respondent  to  per- 
form the  work  of  regradlng  the  roadbed,  and 
reballastlng  the  track  where  necessary,  and 
relaying  the  ties  and  rails,  all  under  tbe  di- 
rection and  control  of  the  city  engineer.  For 
this  work  actual  cost  plus  10  per  cent,  for 
personal  snpervlslon  thereof  was  to  be  al- 
lowed. 

The  contract  imAer  whldi  the  Cedar  Lake 
Logging  Company  was  to  do  the  vrotk  re- 
cited that: 

"In  case  any  extra  work  is  required  for  which 
a  price  has  not  been  included  in  the  contract 
for  thia  improTement,  the  same  shall  not  be 
b^Cun  until  a  price  therefor  shall  have  been 
agreed  upon  in  writing,  by  tbe  contractor  and 
tbe  city  engineer.  If  for  any  reason  tbe  same 
extra  work  cannot  be  performed  at  an  agreed 
upon  price,  it  will  be  paid  for  at  the  actual 
cost  of  all  labor  and  material  required,  together 
with  10  per  cent,  additional." 

After  the  work  which  the  respondent  was 
required  to  do  had  been  performed,  he  was 
paid  on  account  thereof  the  snm  of  $1320.07. 
Further  payment  being  refused,  this  action 
was  brought  to  recover  the  balance,  and  re- 
sulted in  the  Judgment  above  Indicated. 

The  appellant  In  its  brief  makes  four 


points,  distinctly  and  separately  stated. 
These  will  be  considered  in  the  order  In 
which  they  appear  In  the  brief. 

[2]  The  first  point  Is  that,  since  the  ordi- 
nance provided  for  the  construction  of  tbe 
roadbed,  the  reconstruction  made' necessary 
by  the  thaw  was  not  within  the  scope  of  the 
ordinance,  and  therefore,  in  making  such  re- 
construction, It  was  done  without  authority 
of  the  city  council.  The  ordinance  provided 
that  the  board  of  public  works  "be,  and  it  Is 
hereby,  authorized  and  directed  to  construct 
a  railroad  •  *  •  In  accordance  with  the 
plans  to  be  prepared  by  the  city  engineer." 
It  would  be  too  narrow  a  construction  to 
place  upon  this  ordinance  to  bold  that  after 
a  portion  of  the  work  had  been  performed, 
and  for  any  reason  was  damaged  or  de- 
stroyed, there  was  bo  authority  to  repair  or 
rebuild.  If  that  construction  were  glrai  to 
the  ordinance,  then,  in  case  any  portion  ol 
the  work  were  damaged  or  destroyed  before 
It  could  be  r^)alred  or  reconstmeted,  it 
would  be  necMsary  to  go  back  and  have  the 
dty  council  pass  another  mtUnance  authoris- 
ing such  Tepair  or  reoonstruction.  It  seems 
plain  that  the  ordinance  should  not  be  given 
this  construction.  If  our  construction  of  the 
ordinance  be  the  pn^er  one,  the  case  of  Ar- 
nott  r.  Spokane,  0  Wash.  442,  33  Pac  1068. 
and  other  cases  cited  by  tbe  appellant  are 
not  appUcaUew 

[S,  4]  The  seamd  ix^t  la  that  the  omtract 
between  the  city  and  the  Cedar  Lake  Log 
glng  Company  provided  a  method  by  whict 
the  price  of  ezb»  work  was  to  be  deter 
mined,  and  that,  because  the  findings  do  not 
recite  that  there  was  an  attempt  to  agree  up- 
on the  price  of  such  extra  work  In  writing 
as  the  contract  required,  no  recovery  can 
be  had.  The  findings  being  silent  upon  thia 
question,  it  cannot  be  presumed  that  the  dty 
engineer  failed  In  the  performance  of  a  dnty 
enjoined  upon  him  by  tbe  contract.  E^ortber 
than  this,  the  work  was  performed  for  a 
price  fixed  In  the  contract  for  extra  work, 
providing  no  price  could  be  agreed  upon  in 
writing.  The  work  was  accepted  by  the  city. 
Under  these  facts  the  city  Is  hardly  in  a  po- 
sition now  to  urge  tbe  silence  of  tbe  findings 
upon  the  attempt  to  agree  In  writing  as  a 
defense  to  an  action  for  extras  which  were 
to  be  paid  for  In  the  manner  specified  in 
the  contract  if  the  attempt  to  agree  in  writ 
Log  should  be  abortive. 

[E]  The  next  point  Is  that  the  action  is  for 
breach  of  contract  and  for  damages  arising 
out  of  the  contract,  and  that,  as  no  claim 
was  filed  as  required  by  the  city  charter,  the 
action  must  fail.  The  fallacy  of  this  posi- 
tion is  the  assumption  that  the  action  la  one 
for  damages  arising  out  of  the  contract,  and 
not  an  action  upon  the  contract.  According 
to  the  facts  found,  a  contract  was  entered 
into  by  which  material  was  to  be  furnished 
and  labor  performed.  Thereafter  the  con* 
tract  was  perfcnmed  aca>rdlng  to  its  tenm 
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rbe  action  Is  upon  the  contract  tor  the  bal- 
ance due  thereon,  and  not  for  damages  aris- 
ing out  of  the  breach  thereot  In  Interna- 
tional Contract  Co.  v.  Seattle,  74  Wash.  662, 
134  Pac.  602,  It  was  held  that  the  provision 
of  the  dt7  charter  requiring  "all  claims  for 
damages"  to  be  filed  as  therein  provided  In- 
cluded damages  arising  ex  contractu  as  well 
as  ex  delicto.  But  it  was  not  there  held 
that  in  an  action  upon  a  contract  It  was 
necessary  to  file  a  claim  for  damages.  The 
difference  between  an  action  npon  a  contract 
and  a  claim  for  damages  arising  out  of  a 
breach  of  contract  Is  recognized  in  that  case. 

[6]  The  fourth  point  la  that  the  respond- 
ent's contract  was  with  the  Cedar  Lake  Log- 
ging Company,  and  not  with  the  city  of  Se- 
attle, and  therefore  no  action  can  be  main- 
tained against  the  dty.  The  findings  do  not 
present  a  very  definite  theory,  yet  It  Is  fairly 
dedudble  therefrom  that  the  resp<nident  be- 
came, 60  far  as  the  performance  of  Uie  ex- 
tra work  was  concerned,  the  assignee  of  the 
contract.  Under  his  contract  with  the  log- 
ging company,  the  respondent  was  to  do  bU 
of  the  work  which  that  company  liad  con- 
tracted to  da  When  the  extra  work  became 
necessary,  the  dty  engineer  and  the  logging 
company  co-operated  In  antborizing  him  to 
do  such  extra  work.  The  work  was  per- 
formed at  the  exact  price  fixed  in  the  con- 
tract for  the  payment  for  extras.  If  the 
facts  show  an  assignment,  the  right  to  main- 
tain the  action  is  not  denied.  WhUe  some  of 
the  fiicts  found  would  be  opposed  to  the  the- 
ory of  an  asatgnmoit,  yet  the  flndlngs  are 
reasonably  susceptible  (tf  r  otmstroctloii 
which  would  support  that  ttieoty. 

[7]  The  preanmptlm  being  In  favor  of  ttie 
oorreetnesB  of  the  judgment.  Uie  findings,  if 
anaceptlble  ttiereof,  shoald  be  given  such  a 
reasonable  constraction  as  wUl  flistain  the 
Judgment 

The  Judgmeit  will  be  afflrmedL 

UORBI3,  a  X.  and  HOLOOMB  and 
PARKER.  J  concur. 


(93  Waab.  429) 

STATE  ex  reL  TWTSS  v.  SUPERIOR  COURT 

OF  LEWIS  COUNTY  et  aL   (No.  1363S.) 
(Supreme  Court  of  WashlDgton.   Nov.  22, 1816.) 

X.  Eminent  Domain  ^s:»79,  80  —  CoMPUtSA- 
TiON  Befobb  Taeino— Waiveb. 
The  benefit  of  Const,  art  1,  S  16,  providhig 
that  private  property  cannot  be  taken  for  public 
use  until  compensaUoa  has  beoi  paid,  may  be 
waived. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  2(KS-214;  D«a  Dig.  ^79, 
80.] 

2.  Euhtent  Domain  ^79,  80  —  Ooupbnba- 
noN  BaroBE  Taking— Waiveb. 
Where  an  electric  railway  company  enters  up- 
on land  under  a  verbal  agreement  witb  iti  owner, 
locates  and  ^des  tts  right  of  way,  and  no  action 
is  takes  aKamit  it  for  over  two  years,  except  pro- 
tests sgaiDBt  an  alleged  minor  deviation  from  the 


agreed  location,  held,  tiie  landowner  waived  his 
constitutional  right  to  payment  In  advance  and 
was  relegated  to  an  action  for  damages. 

[Ed.  Note.— Vmr,  other  cases,  see  Emlneat  Do* 
main.  Cent  XMg.  H  20S-214;  Dee.  ZMg. 
79,  80.] 

8.  Injunction  4=»12— Natvbx. 

It  is  not  the  function  of  an  Injunction  to 
correct  past  injuries. 

[Ed.  Note. — For  other  cases,  see  Injunctioa, 
Cent  Dig.  jf  11.  12 ;  Dec.  Dig.  «=3l2.1 

Department  1.  Original  certiorari  proceed- 
ings by  the  State  of  Washington,  on  the  rela- 
tion of  G.  L.  Twiss,  against  the  .Superior 
Court  of  Z«wls  Countr  and  others.  Order 
affirmed. 

C.  A.  Studebaker,  of  Chehalls,  for  relator. 
Forney  &  Ponder,  of  QhehaUa,  fbr  respond- 
euta. 

ELLIS,  J.  Certiorari  to  review  an  order 
of  the  siqwrior  court  of  Lewis  county  dis- 
solving a  temporary  restraining  order.  From 
the  return  It  anwars  that  r^tor  la,  and  at 
all  times  material  to  ,thla  inquiry  was,  the 
owner  of  the  south  half  of  the  southwest 
quarter  and  the  southwest  quarter  of  the 
southeast  quarter  of  section  26,  township  18 
north,  range  1  east  W.  H.  in  Lewis  county. 
In  the  spring  of  1914  relator  and  the  Washp 
Ington  Electric  Railway  Company,  a  public 
service  corporation  organized  under  the  lavs 
of  this  state,  entered  UHto  a  verbal  agreement 
whereby  that  company  ms  to  be  permitted 
to  construct  its  grade  and  tracks  and  to  oj^ 
erate  Its  trains  across  relator's  lands  upon  a 
right  of  my  80  feet  wide  ^tending  along 
the  north  line  of  the  westerly  80  acres  above 
described  and  70  teeA  wide  jextendlog  diago- 
nally in  a  southeasterly  direction  through  the 
easterly  40  acres  above  described.  It  was 
admitted  In  argument  that  the  85-foot  right 
of  way  across  the  flrst-moitloned  tract  wss 
to  be  donated  tnt  of  cost  to  the  electric 
company,  and  that  the  70-fo(A  right  of  way 
across  the  easterly  40  acres  was  to  be  paid 
fw  at  a  price  to  be  agreed  up<m  betweoi  the 
parties.  The  agreement  was  cniditloiied  iv 
on  the  construction  of  the  road  so  as  to  be 
ready  for  the  regular  operation  of  trains 
within  16  months.  In  June,  1814,  the  electrie 
company  entered  upon  the  lands  with  rela- 
tor's permission;  and  thereafter,  with  rela- 
tor's knowledge,  consent  and  acquiescence, 
constructed  the  grade  for  its  road  on  the 
north  35  feet  of  the  80-acre  tract  and  across 
the  easterly  40,  and  toiced  and  ditched  the 
right  of  way  throughout  Its  extent  across 
both  tracts.  Three  written  agreements  were 
prepared  at  different  times,  two  by  the  elec- 
tric company  and  one  by  relator,  but  each 
side  rejected  each  agreement  as  prepared  by 
the  other,  dalmlng  that  It  did  not  conform  to 
the  oral  agreement  It  Is  dalmed  that  In  the 
construction  of  Its  grade  the  electric  company 
deviated  from  the  right  of  way  as  proposed 
and  agreed  upon  at  a  point  near  where  it 
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puMd  from  Uie  80-acre  tract  onto  the  easter- 
ly 40,  but  It  Is  admitted  Qiat  thla  deviation 
was  BUgbt.  being  possibly  about  40  feet  It 
appears  that  stooe  ol^ection  was  Uien  made 
by  relator,  bnt  whether  after  the  grade  was 
oompteted  or  before  does  not  appear.  No  pro- 
ceeding of  any  kind  has  ever  been  brou^t  to 
forfeit  the  easement  for  the  right  of  way  be- 
CBiise  of  the  fiilliire  of  the  company  to  con- 
ttnut  the  road  within  the  time  agreed  upon. 
After  the  ^de  was  completed  the  electric 
company  ceased  work  vpon  Its  line  and  noth- 
ing further  was  done  nntll  the  spring  of  1916^ 
when  It  conveyed  its  Une  to  respondent  Ohe- 
hallSt  CJowlitz  &  Cascade  Railway,  whidi  It 
aeons  to  be  assumed  Is  also  a  public  service 
corporation.  In  June.  1916,  respondent  be- 
gan leveling  the  grade  across  relator's  land 
for  the  imposition  of  ties  and  rails.  In  Au- 
gust, 1916,  relator  brought  an  action  to  en- 
join respondent  from  proceeding  with  the 
work  and  claiming  $200  damages  for  the 
work  already  done.  A  temporary  restraining 
order  was  Issued.  Respondent  moved  to  dis- 
solve this  restraining  order,  and  upon  a 
hearing  the  trial  court  granted  the  motion; 
the  order  being  conditioned  upon  respond- 
ent's fltlng  a  bond  of  $500,  or  cash  la  lieu 
of  bond  in  that  sum,  as  security  for  any  dam- 
ages which  relator  might  recover.  Respond- 
ent deposited  $500  In  court  and  proceeded 
with  the  work  of  laying  Its  track,  whereupon 
relator  Instituted  this  proceeding.  It  is  ad- 
mitted that  the  deposit  of  $500  will  be  amply 
snfflclait  to  cover  all  damages  which  relator 
may  suffer  by  reason  of  the  taking  of  bis 
lands  for  a  r^t  of  way. 

[1]  Relator  rests  upon  the  elouentary 
proposition  that  mider  onr  Gonstltatlmi  pri- 
vate property  cannot  be  taken  for  a  public 
nse  without  Just  compensation  first  being  as- 
certained and  iHtld.  He  relies  upon  State  ex 
rel.  Smith  v.  Superior  Court,  26  Wash.  278, 
66  Pac  S85.  The  court  there  had  under  re- 
view an  order  which  permitted  the  defend- 
ant to  damage  private  property  and  substi- 
tuted a  bond  for  the  damages  which  the  Con- 
stitution declares  must  be  assessed  and  paid 
in  adranee.  It  was  therefore  properly  held 
that  an  unconditional  injunction  should  have 
been  granted.  Bnt  It  does  not  follow  from 
that  decision  that  the  right  to  oomiMnsatlon 
in  adrance  may  not  be  waived,  and  the  prop- 
erty owner  thereafter  relegated  to  his  reme- 
dy in  damages.  In  Kaufman  v.  Tacoma, 
Olympia.  etc.,  R.  R  Co.,  11  Wash.  632,  635. 
40  Pac  137, 13S,  this  court  said: 

•T%s  charter  provided  that  before  private 
property  should  be  taken  or  damaged  the  damag- 
es ^onld  be  ascertained  and  paid,  and  the  cod- 
stltutional  proTision  aforesaid  was  to  the  same 
effect.  This  was  not  done,  but  the  respondents 
saw  fit  to  allow  the  work  to  proceed  without  at- 
tempting to  restrain  the  performance  of  it,  or  to 
recoTer  damages  prior  to  Its  completion,  and  thus 
waived  payment  In  advance  and  were  confioed  to 
right  to  bring  an  aetidn  to  recover." 


In  Kakeldy  r.  Columbia  &  P.  8.  R,  IL  Ca, 
37  Wash.  675,  680^  80  Pae  20B,  206,  this 
court  said: 

"An  owner  of  land  who  stands  by  and  with- 
out protest  sees  a  railroad  constructed  thereon, 
is  estopped  thereafter  to  maintain  an  action  in 
ejectment,  or  a  suit  for  injunction,  to  prevent 
the  operation  of  the  road.  His  remedy  is  lim- 
ited to  an  aedon  for  damages  for  his  ecnnpensa- 
tion." 

[2]  In  the  case  before  us  reepondent's  pred- 
ecessm:  In  Interest,  the  dectric  company,  en- 
tered upon  the  relator's  land  in  1914  with 
hla  full  consent  and  under  a  verbal  contnoct 
^e  relation  of  the  parties  was  purdy  con- 
tractual. The  rl^t  of  vray  as  now  occupied 
by  respondent  was  then  fenced  throughout 
The  grade  for  the  road  was  fully  completed 
across  all  of  the  relator's  land.  It  is  true 
relator  dalmed  that  there  was  a  slight  devi- 
ation at  one  point  from  the  line  as  agreed 
upon,  and  that  he  did  not  know  of  this  at 
the  time,  but  it  Is  admitted  that  he  did  know 
of  it  in  1914  at  about  the  time  the  grade  was 
completed.  Though  he  then  objected,  he  took 
no  steps  to  recover  the  land,  and  the  electric 
company  and  the  respondent  here,  as  its  suc- 
cessor, have  been  in  possession  ever  since. 
From  the  negotiations  then  and  thereafter 
had,  even  down  to  a  letter  written  by  relator 
O.  L.  Twlss  on  May  31,  1916,  It  Is  clear  that 
relator  was  not  objecting  so  much  to  this 
slight  deviation  as  to  the  amount  of  compen- 
sation offered  by  resirandent  and  Its  pred- 
ecessor. We  are  clear  that  under  the  forego- 
ing decisions  relator  has  waived  his  right  to 
compensation  in  advance  for  the  taking,  and 
Is  relegated  to  his  action  In  damages. 

[3]  Moreover,  whatever  damages  can  ever 
be  caused  by  the  building  of  respondent's 
road  were  Inflicted  in  1914  when  the  grade 
was  constructed  and  ditched  and  the  right  of 
way  fenced.  "It  Is  not  the  function  of  in- 
junction to  correct  past  Injuries."  Hodge- 
man V.  Olsen,  86  Wash.  615,  150  Pac  1122, 
h.  R.  A.  1016A,  730;  1  High,  Injunctions, 
p.  38. 

Tbs  ord«  under  review  is  affirmed. 

MORRIS,  G.  J.,  and  MAIN.  PARKER,  and 
CHAI>WIGE,  33.,  concur. 


9i  WUb.  416) 

KILLES  V.  GRBAT  NORTHERK  RT. 
(No.  13481.) 

(Supreme  Court  of  Washington.  Nov.  22, 1916.) 

1.  Masteb  and  Sebvakt  ^»2S0Vi,  New.  vol. 
16  Key-No.  Series— Actiohs—Fedeeal  Stat- 
ute—Election. 
Where  an  employ^  as  plaintiff  in  sn  action 
nnder  the  federal   EJmplc^ers'   Ldability  Act 
(Act  April  22.  1908,  c  149.  35  Stat.  65  [U.  S. 
Comp.  St  1913,  SS  8657-8665])  resists  the  re- 
moval of  the  action  to  the  federal  courts  upon 
his  right  to  sue  in  the  state  courts  under  the 
statute,  be  elects  as  between  a  right  of  action 
at  common  law  and  one  under  the  statute,  and 
must  sblde  by  such  election  as  fixing  the  law  of 
the  case. 
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(Wash. 


2.  ComfExoB  4=»2T— Fkdeeax.  Statdtk— I«ic- 
PLOTMiNT  Wrmni  thb  Act— "Iktebstatb 

CoiniEBCB." 
An  employ^,  injured  while  building  a  scaf- 
fold to  be  used  b;  him  in  painting  a  freiRbt  shed, 
which  is  used  by  a  railroad  as  an  instrumental- 
ity in  ioterstflte  commerce,  is  not  engaged  in 
an  act  so  directly  and  immediately  connected 
with  interstate  commerce  as  substaDtlally  to 
fonn  a  part  or  necessary  inddent  thereto,  and 
his  injury  is  therefore  not  compensable  under 
the  federal  statute. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  S  25;  Oec  Dig.  <S=»27. 

For  other  deGnitions,  see  Words  and  Phrases, 
First  and  Second  Scries,  Interstate  Commerce.] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  A.  W.  Frater,  Judge. 

Action  by  William  Kllles,  under  the  fed- 
eral Employers'  Liability  Act,  against  the 
Oreat  Northern  Railway.  Judgment  for 
plaintiff,  and  defendant  appeals.  Berersed. 

r.  T.  Brown  and  V.  O.  Dorety,  both  of 
Seattle,  for  appeUant  Carke^  dr  UcDonald, 
of  Seattle,  for  respraident. 

MOBRIS,  a  J.  Anieal  from  a  jndsment 
In  favw  of  respondent  upon  verdict  in  bis 
£aTor.  Tile  action  was  brought' under  the 
fMeral  Employers'  lAablllt^  Act,  and  the 
first  question  to  be  determined  ia  whether  or 
not  respondent  was  at  the  time  of  his  Injury 
engaged  in  interstate  commerce,  aud,  there- 
fore, within  the  act.  If  he  wds  not  so  en- 
gaged, then  this  action  must  fall. 

Respondent  was  employed  by  appellant  as 
a  laborer.  On  the  day  in  question  he  was 
directed  to  go  down  to  appellant's  freight 
shed,  in  which  Interstate  commerce  was 
handled,  and  paint  or  whitewash  the  ceiling 
of  the  shed.  For  this  purjwse  a  scaffold 
was  to  be  erected  upon  which  Respondent  and 
those  engnt;cd  with  him  were  to  stand  white 
applying  the  paint  Arriving  at  the  shed 
respondent  and  two  others.  Wood  and  Casey, 
were  directed  by  McGlnity,  the  foreman  In 
charge,  to  build  the  scaffold  out  of  4x4's  laid 
across  the  main  rafters  of  the  shed  about 
13  feet  above  the  floor.  Upon  these  4x4's 
2x10  planks  were  to  be  laid,  but  not  nailed, 
as  it  would  be  necessary  to  move  the  planks 
as  the  work  progressed.  After  directing 
them  how  to  build  the  scaffold,  McGlnity 
showed  them  a  pile  of  lumber  out  in  the 
yard  from  which  the  necessary  timber  for 
the  scaffold  was  to  be  procured.  Wood, 
Casey,  and  re^ondent  thereupon  proceeded 
to  build  the  scaffold. 

At  the  time  of  the  accident  respondent 
was  npoa  the  scaffold  putting  the  planks  in 
place,  and  Wood  and  Casey  were  below  pass- 
ing than  up.  Wood  noticed  that  one  of  the 
4x4's  already  in  place  was  showing  signs  of 
breaking,  and  he  and  Casey  went  out  to  the 
pile  at  lumber  and  obtained  another  timber 
to  place  under  th«  defecUve  4x4  as  a  brace. 
This  was  done,  and  while  the  brace  was  be- 
ing held  In  place  by  the  men  below.  Wood 


directed  respondent  to  nan  ita  upper  end  to 
the  4x4.  Re^ondent  iffoceeded  to  do  so. 
kneeling  upon  a  plank,  vrb&t  the  4x4  bnAe, 
and  he  fell  to  the  floor.  These  fiicts  will  be 
sufficient  to  determine  the  question  suggested. 

rt]  Respondent,  haring  resisted  a  remov- 
al of  his  case  to  the  f^eral  courts  upon  his 
right  to  sue  in  the  state  court  under  the  fed- 
eral statute,  elected  as  between  a  right  of 
action  at  common  law  and  oae  under  the  fed- 
eral act,  and  must  abide  by  his  election  as 
fixing  the  law  of  the  case.  Balrd  t.  North- 
em  Pacific  Ry.  Co.,  78  Wash.  67, 138  Pac.  325. 

[2]  The  freight  shed  Itself  as  a  storehouse 
and  place  for  the  handling  of  interstate  com- 
merce is  conceded  by  appellant  to  be  an  in- 
strumentality made  use  of  in  Interstate  com- 
merce, but  It  does  not  follow  that  the  build- 
ing of  a  scaffold  to  be  used  in  the  painting 
of  an  Interstate  commerce  freight  shed  bears 
such  a  relation  to  the  movement  of  Inter- 
state freight,  or  Is  such  an  Integral  or  nec- 
essar?  part  thereof  as  to  make  such  woik 
fall  within  any  definition  or  test  of  Interstate 
commerce  that  has  up  to  this'  Ume  been  an- 
nounced. In  Horton  v.  O.  W.  R.  &  N.  Co., 
72  Wash.  503,  130  Pac  8»7,  45  L.  B.  A.  (N. 
S.)  8,  we  reviewed  the  cases  then  reported 
to  determine  a  practical  test  to  apply  to 
cases  that  would  fall  within  the  act,  and 
reached  the  conclusion  that  the  employment 
of  the  injured  servant  must  be  in  connection 
with  some  Instrumentality  used  in  interstate 
commerce,  and  that  tbe  relation  of  the  em- 
ployment to  Interstate  commerce  must  be 
such  that  an  Injury  to  the  servant  tended  to 
hinder  or  delay  the  movonent  of  trains  en- 
gaged in  such  oosuDMrce.  We  sustained  the 
action  as  within  the  act  in  that  case  upon 
the  theory  that  an  «npIo76  whose  duty  it 
was  to  attaid  a  pumping  plant  furnishing 
necessary  water  to  Interstate  trains  was  em- 
ployed in  furthering  the  movemait  of  int»- 
state  traffic  as  much  as  tiie  fireman  who 
stoked  the  engine,  the  switchman  moving  oil 
for  use  in  an  interstate  engine,  or  the  serv- 
ant who  repaired  the  engine  or  cars;  and 
that  in  going  to  his  employment  by  the  means 
supplied  by  the  master  he  was  under  the  pro- 
tection of  the  act  to  the  same  extent  as  the 
fireman  passing  from  one  phase  of  his  em- 
ployment to  another,  in  each  of  which;  cases 
the  action  has  been  sustained.  Northern 
Pacific  Ey.  Co.  v.  Maerkl.  1»8  Fed.  1,  117  a 
C.  A.  237 ;  Lamphere  v.  O.  R,  &  N.  Co.,  196 
Fed.  336.  116  C.  C.  A.  166,  47  L.  R.  A.  {N. 
S.)  1 ;  Montgomery  r.  Southern  Padflc  By. 
Co.,  64  Or.  C97. 181  Pac  507,  47  U  B.  A.  (N. 
S.)  13. 

We  again  passed  upon  the  character  of 
employment  necessary  to  bring  the  servant 
under  the  federal  act  in  B<dch  v.  O.,  M.  A  St 
P.  Ry.  Co.,  90  Wash!.  47,  165  Pac  422.  where 
a  switchman  was  Injured  while  engaged  In 
the  removal  of  cars  from  one  repair  track  to 
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anoOter,  and  anstalned  the  action  because  of 
testtmony  tbat  one  of  the  cars  b^ng  moved 
was  loaded  wltb  Inmber  destined  trom  trans- 
portatlon  to  the  state  of  South  Dakota.  We 
Qtere  reasoned  that  the  Interstate  transporta- 
tion to  which  this  car  was  then  devoted  was 
not  ended  merely  because  the  car  had  become 
temptmrUy  disabled  and  had  been  placed 
upon  the  repair  track  awaiting  repairs.  No 
case,  dOier  state  or  federal,  has  gone  far- 
ther in  sostalnlng  llabUify  nnder  the  federal 
act  than  eithw  the  Hortm  or  the  Biddi 
Cases,  but  in  eactr  of  those  cases  the  work  in 
wblcb  the  servant  was  engaged  at  the  time 
of  bis  injuries  was  within  the  test  annonnced 
&i  the  Horton  Case,  or,  as  said  in  New  Torfe 
Central  &  H.  B.  S.  Oo.  t.  Gaxr,  2SS  U.  8. 
2eOv  SB  Sup.  Ct  780,  69  L.  Ed.  1298.  at  the 
time  of  the  injury  the  onployg  was  engaged 
in  an  act  wlilch  was  so  directly  and  immedi- 
ately connected  wiUr  Interstate  commerce  as 
snbstantlally  to  form  a  part  or  a  neoessary 
Incident  thereto. 

Ad<^tlng  this  liberal  role  of  Intupretatlra. 
the  facts  here  presented  do  not  eoam  within 
it  The  bnUding  of  a  scaffold  In  a  freight 
shed  iipon  which  a  workman  Is  to  stand,  while 
painting  the  roof  has  no  direct  or  immediate 
connection  with  interstate  commerce,  nor  is 
it  a  necessary  Incident  In  furtherli^  the 
mov^ent  of  interstate  freight.  It  may  be 
admitted  that  the  freight  shed  Is  an  instm- 
mentaUty  made  nse  of  In  Interstate  com- 
merce, but  the  respondent  was  not  at  work 
upon  the  freight  shed.  His  act  was  at  least 
one  step  removed  from  any  connection  with 
Interstate  commerce  or  any  of  Its  instnimen- 
talities  either  directly  or  indirectly. 

This  view  is  Id  harmony  with  that  express- 
ed in  Illinois  Central  Ry.  Co.  t.  Rogers,  221 
Fed.  52,  136  O.  O.  A.  630,  where  It  was  held 
that  a  workman  engaged  In  cleaning  stencils 
nsed  in  the  manufacture  and  repair  of  In- 
terstate cars  was  not  entitied  to  the  pro- 
tection of  the  federal  act.  It  Is  likewise  sus- 
tained by  Shanks  v.  D.,  L.  &  W.  R.  R.  Co.,  239 
U.  S.  866,  36  Sup.  Ct.  180,  60  L.  Ed.  436.  L. 
R,  A-  1916C,  797.  There  a  workman  employ- 
ed In  the  railway  machine  shops  where  re- 
pairs were  made  to  engines  operated  in  In- 
terstate commerce  was  Injured  while  moving 
a  heavy  shop  fixture  used  In  repair  work. 
It  was  held  that  the  connection  between  the 
fixture  and  interstate  transportation  was  too 
remote ;  the  only  function  of  the  fixture  be- 
ing  to  communicate  power  to  machinery  used 
in  repairing  engines,  some  of  which  were 
used  in  such  transportation.  So  here,  the 
only  function  in  building  this  scaffold  was 
to  assist  In  painting  a  freight  shed  which 
stored  Interstate  commerce.  If  moving  a 
fixture  which  furnishes  power  to  machinery 
nsed  in  Interstate  eomm«ce  Is  without  the 
act,  then  by  the  same  reasoning  the  building 
of  a  scaffold  to  be  nsed  in  paintins  a  frelgjit 
ahed  nsed  In  interstate  crasmerce  Is  without 
tlieact  Tbe  Shanks  Case  cites  In  its  support 


DeL,  L.  A  W.  R.  R.  Co.  T.  Tnrkonto,  238  n.  S. 
439,  35  Sup.  Ct  902,  59  U  Bd.  1397.  In  whidi 
It  was  held  that  a  miner  siting  off  a  charge 
of  dynamite  for  the  purpose  of  blasting  coal 
to  be  nsed  In  interstate  commerce  was  not 
engaged  in  Interstate  commerce.  If  the  min- 
ing of  coal  for  use  in  Interstate  commerce 
is  not  an  engagement  in  such  commerce,  thai 
building  a  scaffold  for  a  freight  shed  nsed 
in  interstate  commerce  Is  not  employment 
in  anch  commerce. 

Reapondent  relies  upon  Oot  ft  P.  S.  B.  Oa 
T.  Santer,  223  Fed.  604,  139  a  C.  A.  150.  It 
there  appears  that  the  railroad  company  was 
building  a  trestle  across  Cedar  river  to  serve 
««  a  temporary  stmctiire  for  passing  trains 
engaged  in  interstate  traffic,  and  as  a  false- 
work for  r^nildlng  an  old  bridge.  An  em- 
ployA  was  at  work  In  making  a  clear  space 
in  which  piles  could  be  driven  among  logs 
and  debris  that  had  drifted  against  a  sop- 
porting  truss  when  the  bridge  fell  upon  him. 
The  court  held  that  the  employment  was  In 
Interstate  commerce.  This  case  can  be  readi- 
ly supported  under  all  the  cases.  The  tres- 
tle was  an  undoubted  instrumentality  of  in- 
terstate commerce,  and  the  driving  of  plies 
and  the  clearing  of  the  necessary  space 
through  which  they  could  be  driven  was  a 
necessary  Incident  in  the  building  of  the  tres- 
tle. The  abnndant  reason  for  this  holding 
does  not,  In  our  Judgment,  support  respond- 
ent's position.  Eng  v.  Southern  Padflc  Ry. 
Ca  (D.  C.)  210  Fed.  92,  is  also  relied  upon. 

The  injured  workman  was  there  employed 
In  constructing  an  office  in  a  freight  shed 
operated  in  connection  with  Interatate  cmu- 
merce;  held,  the  employment  was  In  inter- 
state commerce,  since  the  freight  shed  was  an 
Instrumentell^  used  in  such  commerce,  and 
the  work  being  dime  was  In  maintaining  it 
in  pn^r  condition.  This  case  would  be  au- 
thority fhr  holding  that  painting  tbu  roof  of 
the  frel^t  shed  was  emplQyment  within  in- 
terstete  commerce.  Respondent  was  not  so 
engaged.  He  was  building  a  scaffold  which 
was  neither  a  necessary  nor  any  part  of  the 
freight  shed.  To  say  that  while  painting  the 
roof  the  workman  was  engaged  In  interstate 
commerce,  but  not  so  mgaged  while  building 
the  scaffold,  is  a  sound  distinction  under  the 
authorities  which  hold  that  a  woricman  may 
often  and  rapidly  during  the  same  day  pass 
from  one  class  of  employment  to  another. 
New  York  Central  R,  R.  Co.  v.  Carr,  238  U. 
S.  260,  35  Sup.  Ct  780,  50  U  Ed.  1298. 

Many  other  cases  are  cited  where  workmen 
were  injured  while  working  upon  repair 
shops,  roundhouses,  stations,  and  outhousra, 
all  of  which  were  bdd  to  be  Instrumentali- 
ties of  interatate  conmieroe.  These  cases 
would  be  authority  here  If  req^cmdent  was 
working  upon  the  freight  shed.  We  cannot 
escape  the  craelusion  tiiat  the  respondent 
was  lujt  oigaged  in  Interstate  commwoe,  and 
for  this  reason  his  action  must  fall. 
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The  Jodgment  Is  revemoA,  and  the  cavM 
remanded,  with  dlrectlmis  to  dlsmlaa. 

MOUNT,  F(TLLEBTON,  .aiid  IBLUS,  JJ^ 

concur. 

CHADWICE,  J.  I  concur  In  the  result. 


(W  wa»h.  d) 
WILCE  et  aL  T.  CITY  OF  OHENBT  et  aL 

(Na  13483.) 

(Sapreme  Court  of  Wasibington.  Not.  22, 1016.) 

1.  MiTNiciPAZ.  Corporations  «=»293^  —  Lo* 
OAL  Ihpboveubnts— Beoulabitt  or  Pbo- 

CEEDinO. 

Under  Laws  1011,  p.  444,  {  10,  prescrlbinJt 
the  procedure  of  city  councils  in  makins  local 
improvements  and  assessing  the  cost  thereof 
against  property  to  be  beoefited,  a  diagram  of 
the  proposed  improvement  filed  pursuant  to  the 
resolution  of  the  council  which  referred  thereto 
may  be  looked  to  in  aid  of  the  resolution. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporationa,  Cent  Dig.  |  773;  Dec.  Dig.  €=» 
293(2).] 

2.  MtTNiciPAL  CoBPOBATiOKa  «=>293(2)  —  Lo- 
cal lUPBOTEUXNTS  —  RzOnLARITT  OV  PBO- 
OEEDINO. 

Where  the  resolution  for  a  local  improvement 
nnder  Laws  1911,  p.  444,  §  10,  specifically  men- 
tloned  culverts  and  catch-basins,  the  cost  of  con- 
atrnctiog  such  culverts  and  catch-basins  consti- 
tuted a  part  of  the  proposed  improvement  and 
was  chargeable  against  the  property  benefited. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  773;  Dec  Dig. 
293(2).] 

8.  MuinCIPAL  COBPOEATIORS  «»293(2)  —  Lo- 
OAI.  lUFBOVKUKNTB  —  BCGULABITT  OF  PBO- 
CBEOINO. 

Where  the  resolution  for  the  construction  of 
local  improvement  under  Laws  1911,  p.  444,  { 
10,  referred  to  a  diagram  of  the  proposed  im- 
provemcQt  on  file  but  did  not  in  terms  direct  the 
preparation  of  such  diagram  so  as  to  show  par- 
ticular details  of  the  improvement,  held,  never- 
tbeless,  that  the  diagram  and  resolution  read 
together  were  eCEectual  in  informing  the  property 
owners  of  the  nature  of  the  improvement  and 
wera  a  snbataotial  compliance  with  the  statute. 

[Ed.  Note.— For  other  casea,  see  Municipal 
Corporations,  Cent.  Dig.  |  773;  Dec.  Dig.  «=> 
2930!).] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  Oonnty;  J.  Stanly  Webster, 
Judge. 

Action  by  Annie  Wilce  and  others  against 
the  City  of  Cheney  and  otbers.  Judgment 
for  defendant^  and  plaintiff  anieals.  Af- 
firmed. 

Graves,  Klser  &  Graves,  of  Spokane,  for 
appellants.  Wakefield  &  Witherspoon,  of 
Spokane,  Louis  F.  Buage,  of  Cheney,  and  E. 
P.  Twoby,  of  Spokane,  for  respondents. 

PARKER.  J.  The  plaintUTs,  Annie  Wllca 
et  al.,  commenced  this  action  In  the  superior 
court  for  Spokane  county,  seeking  to  have 
the  city  of  CSieney  and  Its  officers  enjoined 
from  constructing  a  proposed  local  street 
Improvement  and  charging  the  cost  thereof  by 
special  assessment  against  the  property  of 


the  plaintiffs  and  others.  The  cause  being 
heard  upon  the  merits  In  the  superior  court, 
^dgment  was  rendered  denying  the  relief 
prayed  for  by  them,  from  wlilch  tb^  hare 
appealed  to  this  court. 

The  contention  of  counsel  for  appelant! 
is,  speaking  generally,  that  the  dty  is  pro- 
ceeding without  jurisdiction,  or  rather  in  the 
wroi^ful  exercise  of  jurisdiction.  In  that  the 
ImproTement  as  finally  ordered  by  ordinance, 
and  tor  the  constructloD  of  which  a  contract 
was  entered  Into,  includes  items  of  construe* 
tlon  not  menticHied  or  oonteniplated  by  the 
terms  of  the  resolution  of  the  city  council' 
declaring  its  intention  to  oonstmct  the  Im- 
provement, and  that  therefore  appellants  had 
no  opportunity  to  object  to  the  improvement 
as  finally  ordered  and  contracted  for  by  the 
dty. 

The  cmtrolllng  facta  are  not  In  dSspute  and 
may  be  summarized  as  follows:  In  May, 
191A  the  dty  council  adopted  a  resolution 
declaring  its  int«atl(m  to  improve  a  number 
of  the  streets  of  the  dty  by  grading,  con- 
structing cement  sidewalks,  crosswalks,  and 
gutters,  and  by  "constructing  drainage  cul- 
verts 4nd  catdi-baalns,  as  will  more  fully  ap- 
pear from  the  diagram  and  print  whldi  the 
committee  on  'Streets  and  AUeys^  Is  here- 
inafter ordered  to  provide;  constructing  a 
concrete  gutter,  also  concrete  curbs  on  First 
street  between  D  street  and  Q  street** 
Tbls  quoted  language  is  the  only  portion  of 
the  resolution  which  could  be  construed  as 
having  reference  to  the  items  of  oonstmctloa 
of  which  appellants  complain.  The  resolu- 
tion directs  notice  of  bearing  to  be  given,  and 
also  directs  the  committee  on  streets  and  al- 
leys to  prepare  estimates  of  the  cost  of  the 
proposed  improvement,  and  also  a  diagram 
thereof  and  of  the  district  showing  the  prop- 
erty to  be  charged  with  the  cost  thereof,  aa 
required  by  the  local  Improvement  law.  No- 
tice was  accordingly  duly  given,  and  an  esti- 
mate and  diagram  also  were  prepared  and 
filed.  Upon  this  diagram  there  is  designated 
as  a  part  of  the  proposed  Improvement  a 
storm  aewer  six  blocks  long  in  one  of  the 
streets  proposed  to  be  Improved,  and  also 
five  manholes  In  connection  therevrith.  These 
are  the  principal  items  of  construction  com- 
plained of  by  appellants  as  not  being  provid- 
ed for  or  mentioned  in  the  resolution  of  In- 
tention. Thereafter,  the  time  for  remon- 
strances against  the  making  of  the  improve- 
ment having  expired,  the  dty  passed  an  ordi- 
nance finally  ordering  the  oonstmctlon  of  the 
Improvement,  Indudlng  the  storm  sewer  and 
manholes  as  designated  upon  the  diagram 
filed  Id  pursuance  of  the  resolution  of  Inten- 
tion, and  before  the  expiration  of  the  time 
for  filing  remonstrances  by  the  property  own- 
ers. The  contract  for  the  construction  of  the 
Improvement  was  accordingly  entered  into 
for  the  lump  sum  of  $37,000.  It  Is  agreed 
that  the  storm  sewer  and  five  manholes  deaiip- 
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nated  apon  tbe  diagram  as  composing  a  part 
of  tbe  ImpxoTem^t  would  <wst  $2473-60,  or  a 
little  less  than  6  per  cent  of  the  total  cost  of 
the  oitire  improTemmt.  Tbe  improvement 
district  embraces  about  75  ordinary  dty 
tdocfcs,  and  the  ImproTement  Is  of  substan- 
tially all  of  the  portions  of  the  streets  bor- 
Hetb^  upon  Oiese  blocks,  so  that  the  storm 
sewer  and  manholes  In  connection  therewith 
ftmn  a  comparetirely  small  part  of  the  im- 
proTcment  as  to  both  qnantl^  and  cost  It 
was  shown  at  the  trial  that  the  storm  sewer 
and  manholes  In  connection  therewith  were 
neoefflary'  to  the  proper  drainage  of  tbe  lm< 
pXDTement,  as  much  so  as  the  catch-basins 
and  culverts  which  were  specifically  mention- 
ed in  tbe  resolution  of  intmtlon. 

By  the  gmeral  local  improTemtKit  law  tbe 
inltlatloa  of  a  local  Improvemrat  proceeding 
may  be  either  upon  petUlon  of  the  owners  of 
property  to  be  benefited  by  such  Improve- 
ment, or  directly  by  resolntton  of  the  dty 
ooonclL  Section  10  of  the  law  relating  to 
the  Initiation  of  snCh  a  proceeding  by  resolu- 
tion reads  as  follows: 

"Any  Bucb  improrement  may  be  initiated  dl- 
rectly  by  the  dty  or  town  conncfl  by  a  resolution 
declaring  its  intention  to  order  such  improve- 
ment, setting  forth  tbe  nature  and  territorial  ex- 
tent of  such  proposed  improvement,  and  notify- 
ing an  persons  who  may  desire  to  object  thereto 
to  appear  and  present  such  objections  at  a  meet- 
ing of  the  coondl  at  tbe  time  specified  in  such 
resolution :  and  directing  the  proper  board,  offi- 
cer or  autnori^  to  submit  to  the  council  at  or 
prior  to  the  date  fixed  for  such  bearing  the  es- 
timated cost  and  expense  of  each  Improvement, 
and  a  statement  of  the  proportionate  amount 
thereof  which  sbonld  be  borne  by  tbe  property 
within  the  proposed  assessment  district,  and  a 
statement  of  tbe  aggregate  assessed  valuatiim  of 
the  real  estate,  exdosive  of  improvements,  with- 
in said  district  according  to  the  valuation  last 
placed  opon  it  for  the  purposes  of  general  taxa- 
tion, together  with  s  diagraih  or  print  showing 
tbereon  tbe  lots,  tracts  and  parcels  of  land  and 
other  property  which  will  be  specially  benefited 
thereby  and  the  estimated  amount  of  the  cost 
and  expense  of  such  improvement  to  be  borne 
by  «cb  lot, -tract,  or  parcel  of  land  or  other 
property.  Such  resolution  shall  be  published  in 
at  least  two  consecutive  issues  of  the  official 
newspaper  of  such  city  or  town,  the  date  of  the 
first  publication  to  be  at  least  fifteen  (iS^  days 
prior  to  the  date  fixed  by  such  resdndon  for  hear* 
ing  before  tbe  city  conndL  *  *  ***  Laws 
19U,  p.  444,  1 10. 

It  Is  Insisted  In  appellantB'  behalf  that  the 
dty  coimdl'a  resolution  of  intenUtm  to  con- 
struct the  Improvement  did  not,  as  required 
by  section  10  of  the  local  Improvement  law 
above  quoted,  Include  the  storm  aewer  and 
manholes  which  were  constructed  as  a  part 
of  the  improvement,  so  as  to  furnish  appel- 
lants an  opportunity  to  object  to  the  construc- 
tion of  the  Improvement  as  finally  ordered 
and  contrwAed  fbr  by  the  dty  authorities. 
Counsel  Invoke  a  rote  of  strict  oonstructlcm 
and  of  strict  compllfmce  with  the  provisions 
of  sectlm  10  such  as,  they  ai^^ue.  finds  sqp- 
port  In  the  early  dedjdons  of  this  court  In 
BwAley  V  Xfei^ma,  0  Waali.  2SS,  87  Fac.  441, 
McAUlstur  r.  Taorana,  9  Wash.  272,  37  Pac. 
CBS,  and  Eltne  v.  Taooma,  11  Wash.  103,  89 


Pac.  453,  dealing  with  somewhat  similar  pro- 
visions of  the  then  existing  city  dkarter  of 
Tacoma.  In  the  Bncbley  Case,  the  initial 
resolution  was  in  terms  a  resolution  of  in- 
tention, while  tbe  charter  provided  In  terms 
that  It  should  be  a  resolution  ordering  the  Im- 
provement. It  declared  the  council's  Inten- 
tion as  follows: 

"To  improve  N  street  in  Buckley's  addition 
from  Steele  street  to  Pine  street  at  the  expense 
of  the  abutting  owners.  Grading  and  sidewalk- 
infc." 

No  survey  or  diagram  of  the  proposed  Im- 
provement was  made  or  filed  as  required  by 
the  charter,  nor  was  the  property  to  be  charg- 
ed with  the  cost  of  the  Improvement  mention- 
ed or  described  In  any  manner.  Upon  these 
facts  It  was  held  that  the  city  had  proceeded 
with  the  construction  of  the  Improvement 
without  Jurisdiction.  In  the  McAllister  Case, 
the  resolution  and  notice  thereof  only  showed 
the  Intention  of  the  city  to  construct  an  Im- 
provement to  consist  of  paving  a  roadway  64 
feet  wide  with  bituminous  rock  upon  a  6- 
Inch  concrete  foundation.  Thereafter  a  con- 
tract was  let  by  the  board  of  public  works 
(not  by  the  city  coundl)  for  the  Improve- 
ment, to  Include  the  ccmstructlon  of  curbs 
and  sidewalks.  We  note  that  the  added  curbs 
and  sidewalks  In  that  case  constituted  a 
much  larger  proportion  of  the  lmprovem«it 
than  do  tbe  storm  sewer  and  manholes  of 
this  Improvement.  Besides,  It  Is  plain  that 
a  resolution  to  merely  pave  the  roadway  of 
the  street  does  not  Include  the  construction 
of  sidewalks  and,  It  might  also  be  well  argu- 
ed, does  not  Include  the  constmction  of  curbs. 
These  facts  were  held  to  show  that  the  dty 
proceeded  without  Jurisdiction.  In  the  Kline 
Case,  the  dty  was  held  to  have  proceeded 
without  Jurisdiction  because  the  Improvement 
was. attempted  to  be  Initiated  by  a  mere  res- 
olution of  Intention,  when  the  charter  ex- 
pressly provided  thnt  it  should  be  Initiated 
by  a  resblutlon  ordering  the  ImprovMnent 

[1]  While  we  would  not  now  be  Inclined 
to  overrule  those  dedslons  were  tbe  facts 
there  Involved  again  presented  to  us  under 
the  provisions  of  the  thm  existing  charter 
of  the  city  of  Tacoma,  we  think  they  are  not 
controlling  here  in  the  light  of  a  later  ex- 
pression of  this  court  and  the  preeoit  local 
Improvement  law.  In  North  Yakima  v.  Scud- 
der,  41  Wash.  16,  82  Pac.  1022,  it  was  held 
that  the  estimates  and  plans  on  file  might  be 
looked  to  In  aid  <^  the  resolution  of  intention, 
manifestly  upon  the  theory  that  the  estimates 
and  plans  on  file  before  the  time  for  filing 
remonstrance  by  the  property  ownen  eq>ires 
and  after  which  the  question  of  finally  twder- 
ing  the  Improvement  Is  to  be  dedded  by  the 
coundl  furnished  tbe  property  owner  in- 
formation touching  the  nature  of  the  im- 
provement, as  wdl  as  the  Initial  reB<flutlon 
itself.  It  would  seeon  then  tha^  It  this  reso- 
lution of  IntenUon,  together  wiOi  13ie  diagram 
filed  in  pursuance  thereof  and  referred  to 
tber^  ftlrly  informed  appellantB  ttt  the 
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"nature"  of  the  Improvemeiit,  It  cannot  be 
said  that  the  city  proceeded  without  or  in 
the  wrongful  exercise  of  Its  Jurisdiction  in 
finally  ordering  the  construction  of  the  Im- 
provemeDt  and  contracting  therefor.  Now,  It 
seems  to  us  that  the  language  of  the  resolu- 
tion providing  for  "constructing  drainage  cul- 
verts and  catch-basins,"  etc,  is  a  plain  indi- 
cation of  the  intention  of  the  council  to 
cause  to  be  constructed  a  drainage  system  in 
connection  with  and  as  a  part  of  the  Improve- 
ment, though  the  language  of  the  resolution 
may  not  suggest  any  very  elaborate  or  ex- 
tensive drainage  system.  But  It  does  refer 
to  the  diagram  for  further  details  as  to  the 
proposed  drainage.  This  diagram  was,  as  we 
have  noticed,  on  file  before  the  time  for  filing 
remonstrances  expired  and  before  the  im- 
provement was  Anally  ordered,  enabling  ap- 
pellants to  readily  learn  the  exact  nature  and 
extent  of  the  proposed  drainage  system.  An 
examination  of  the  diagram  shows  that  this 
comparatively  short  storm  sewer  and  the  few 
manholes  In  connection  therewith  are  for  the 
purpose  of  carrying  the  surface  water  away 
from  the  catch-basins  and  culverts,  and  are 
manifestly  necessary  for  that  purpose  and  a 
proper  completion  of  the  improvement  and 
ccHistitute  a  very  small  part  thereof  as  to 
both  quantity  and  cost  Indeed,  this  storm 
B^wer,  consideriDg  the  abort  distance  It  runs, 
Its  connection  with  the  catch-basins  and  cul- 
verts proper,  and  the  enttre  district,  la  little 
else  than  a  culvert  within  Itself,  thoogh  It  is 
probably  not  strictly  so  in  view  of  the  &ct 
that  it  does  not  run  crosswise  under  the 
street,  Zet  it  is  manifestly  little  else  than 
that  in  view  of  the  purpose  it  serves.  It 
seems  to  us  that  section  10  of  tlie  local  Im- 
provement law  above  quoted,  requiring  that 
the  resolution  of  Intmtion  shall  set  forth  the 
"nature"  of  the  improvement,  means  only 
that  the  resolution  shall  set  forth  In  gmeral 
terms  a  description  of  the  improvement,  and 
tliat  snch  a  description  complies  with  the  law 
without  the  neceffiity  of  altering  Into  details. 
We  think  that  this  reaoluUon,  read  in  connec- 
tion with  the  diagram  filed  In  pursuance 
thereof,  was  such  a  compliance  with  section 
10  of  the  local  Improvement  law  as  to  enable 
us  to  say  that  the  dt?  was  not  proceeding  in 
the  wrongful  exerdse  of  its  JurlsdlcUoo. 

[t\  Some  contention  Is  made  that  the  cul- 
verts and  catdt-baslns  were  also  wrongfully 
included  in  the  Improvemrait.  This  conten- 
tion is  manifestly  without  merit  In  view  of 
the  &ct  that  "culverts  and  cateh-baslns"  are 
QTecifically  mentioned  in  the  resolution  of  in- 
tention as  constituUng  a  part  of  the  ^-oposed 
improvement 

[3]  Some  contention  Is  made  resting  upon 
the  fact  that  the  resolution  of  intention  does 
not  in  terms  seem  to  direct  the  streets  and 
alleys  committee  to  prepare  the  diagram  so 
as  to  show  the  storm  sewer,  manholes,  and 
other  details  of  the  construction  of  the  Im- 


provement thereon.  However,  when  the  res- 
olution of  Intention  is  read  as  a  whole.  It  is, 
we  think,  plain  that  the  council  Intended 
such  details  to  be  shown  upon  the  diagram, 
as  they  are  In  fact  shown.  We  conclude  that 
the  diagram  In  this  respect  was  as  etFectual 
in  informing  the  property  owners  of  tlie  na- 
ture of  these  Items  of  construction  as  if  the 
direction  to  the  streets  and  all^s  committee 
had  be^  more  specific  in  the  resolution  as  to 
placing  of  this  data  upon  the  diagram. 

We  conclude  that  the  superior  court  proper- 
ly disposed  of  the  cause,  and  its  judgmoit 
is  therefore  affirmed. 

MORRIS,  a  J.,  and  MAIN  and  HOLCOHB. 
JJ.,  concur. 

(S3  Wash.  401) 

STATE  ex  reL  TITLOW  v.  CITY  OF  OEN- 
TRALIA  et  aL   (No.  ISSSS.) 

(Supreme  (3ourt  of  Washington.  Nov.  22, 1916.) 

1.  CODBTS    ^=»476(1)  —  EXCLUSIVK  JCKISDXC- 

Ti  ON —Possession  op  Peopebtt, 
Where  a  court,  in  a  suit  properly  before  It 
takes  posaeffiion  of  property,  its  jurisdictiOD 
over  tiie  property  for  the  tiiae  being  ia  exclu- 
sive, and  no  other  coart  can  interfere  with  its 
possession,  and.  where  the  court  acquiring  Ju- 
risdiction may  oe  compelled  in  the  progress  of 
tlie  litigation  to  assume  possession  and  control 
of  the  apeciSe  proper!?,  its  jurisdlctioa  is  abo 
exclusive. 

[Ed.  Note.— For  other  cases,  see  Courta,  Cent 
Dig.  SS  1229.  1247-1257.  I2f^;  Dec.  Dig.  «s> 

475(i5!i 

2.  COUBTS   ^=3489(11)  — CONlTJCTINa  JtTXIS- 

DicTiON— Federal  amd  State  Courts. 
A  city  collected  money  to  pay  the  warrants 
of  a  local  Improvement  district,  and  called  the 
warrants.  Money  was  kept  separately  upon  the 
treasurer's  books,  but  in  depositing,  was  com- 
mingled with  the  general  fund  of  the  ci^.  The 
city  sued  in  the  federal  court  to  establish  a  pre 
ferred  claim  to  moneys  on  deposit  in  a  national 
bank  at  its  failure,  or,  if  not  prevailing  as  a 
preferred  claimant  to  have  warrants  of  toe  dis- 
trict held  by  the  bank  ofEset  against  the  amount 
of  its  general  claim.  A  restraining  order 
against  the  prosecution  of  an  actioa  by  the  re- 
ceiver of  such  bank  in  the  state  court  on  the 
warrants  was  dissolved,  and  it  was  provided 
that  if  upon  final  determination  of  the  federal 
case  the  ci^  was  declared  not  to  be  a  proferred 
claimant  the  same  right  of  oEbet  should  exist 
as  to  funds  coming  into  the  bands  of  the  receiv- 
er in  payment  of  the  warrants  as  would  exist 
had  the  warrants  not  been  paid.    Seid,  that 

Siroceeding  in  the  federal  court  was  not  Erannd 
or  abatement  of  an  action  by  the  receiver  to 
compel  the  treasurer  to  pay  such  warrants. 

fEd.  Note.— For  other  cases,  see  Courta,  Gent 
Dig.  8  1336;  Dec  Dig.  «=9489(1D  J 

3.  Handaicus  4=9l09— Wabrahtb— Patmeht. 

Where  funds  are  in  a  city  treasury  available 
for  the  payment  of  certain  warrants,  and  pay- 
ment tb«-eof  is  refused,  mandamus  is  the  prop- 
er proceeding  to  compel  their  payment  and,  in 
such  proceeding,  there  may  l>e  pleaded  any  de- 
fense which  will  defeat  the  claimant's  right  ta 
the  writ 

[Ed.  Note. — F(Mr  other  coses,  see  MandamiUL 
Cent.  Dig.  M  227-229.  232-23S,  287;  Dec:  Dig. 

«3lOO.] 
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4.  MXmiCIFAX.  COBPORATIOnS  ^S3372(l>— PtTB- 
UO    IKPBOTBCBNT  —  iMFBOVEUBnt  FUKD  — 

TBusr. 

Under  Local  Improvement  Act  (liaws  1911, 

(i.  459)  S  2iB,  requiring  that  all  moneya  col- 
ected  b7  tbe  treaaarer  for  local  asseaaments 
•hall  be  kept  hi  a  separate  fund  and  used  for 
no  other  purpose  than  to  redeem  warranta 
drawn  open  or  against  it,  the  local  improve- 
meot  fund  Is  a  trust  fund. 

[Ed.  Note.— For  other  cases,  see  Manidpal 
Corporations,  GenL  Dig.  |  006;  Dec.  Dig.  ^ 

5.  McmCIFAI.  CORFOBATIOnS  «B3>370— LOOAI. 

IitFBOTnfBKT  Fund  —  Gbnebaz.  Fund  — 
Payment  of  Impeovement  Warrants. 
Where  a  city  commingled  its  local  improve- 
ment trust  fund  with  its  general  fund,  and 
there  remained  e<mtinQoody  In  that  fund  sufiB- 
dent  to  meet  the  local  improvement  warrants, 
the  general  fund  was  available  for  their  pay- 
ment. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Cent.  Dig.  H  802,  903,  008,  000; 
Dec  Dig.  ^370.] 

0.  MnKiciPAL  Cdbporations  ^eaSTO—Looal 
Ihpboveicent  Fund— Action  on  Wabrants 
— ClTT  Tbeasureb. 
Where  local  Improvement  funds  commin- 
gled with  the  dty's  general  funds  were  avail- 
able for  the  payment  of  local  improvement 
warrants,  and  such  commingled  fund  waa  in  the 
posaession  of  the  present  dty  treasurer,  it 
was  no  objection  that  he  did  not  hold  tbe  of- 
fice when  the  local  improvement  funds  were 
received. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ||  002.  903,  908.  909; 
Dec.  mg.  «s»370.3 

Departmeot  2.  Appeal  from  Stiperlor 
Court.  Lewis  Connty;  A.  B.  Rice,  Judge. 

Mandamus  by  the  State  of  Washington,  on 
the  relation  of  A.  R.  TItlow,  as  receiver  of 
the  United  States  National  Bank  of  Centra- 
lis, Washington,  against  the  City  of  Centralia 
and  W.  G.  Bom,  as  treasurer  of  the  City  of 
Centralia.  Judgment  granting  In  part  and 
denying  in  part  the  relief  prayed  for  in  the 
complaint,  and  both  parties  appeal.  Judg- 
ment upon  the  plaintiff's  appeal  reversed, 
and  upon  the  defendant's  crosMppeal  af- 
llrmed. 

Oldluua  &  Goodale,  of  Seattle,  for  appe- 
lant Wm.  B.  Lee,  of  Omtxalla,  tm  rewond- 

UAIN,  J.  This  iB  an  acUm  In  mandamus 
to  compel  tbe  defendant  dty  and  the  truuk 
urer  thereof  to  pay  certain  local  improve* 
meat  tmnds,  coupons,  and  warrants.  The 
cause  was  tried  to  the  court  without  a  Jury, 
and  resulted  in  a  Judgment  granting  In  part 
and  denying  In  part  the  relief  prayed  for  in 
the  complaint.  From  this  Judgment  both  par- 
ties have  appealed. 

[1 , 2]  The  facts  necessary  to  an  under- 
standing of  the  questions  here  for  determina- 
tion are  these:  There  was  in  the  dty  of  Cen- 
tralia a  local  improvement  district  known  as 
district  No.  32.  The  United  States  National 
Bank,  of  which  the  plaintiff  is  the  receiver, 
held  two  warrants,  Noa.  89  and  62,  drawn 


against  the  local  Improvement  fund  for  this 
district  The  money  to  pay  the&e  warrants 
was  collected  by  the  dty  on  or  about  the  10th 
day  of  February,  1014.  On  the  14th  day  of 
February,  1914,  the  warrants  were  called. 
On  the  21st  day  of  September,  1014,  the  Unit- 
ed States  National  Bank  failed.  This  action 
Is  prosecuted  by  the  plaintiff  as  receiver 
thereof.  At  the  time  the  bank  failed,  the  dty 
had  funds  deposited  therein  to  a  greater  sum 
than  the  amount  of  the  two  warrants  men- 
tioned. At  or  about  the  time  this  bank  fail- 
ed, the  Union  Loan  &  Trust  Company  also 
failed,  in  which  bank  the  dty  also  had  funds 
deposited.  When  the  local  Improvement 
money  was  paid  to  the  dty  it  was  kept  sep- 
arate upon  the  books  of  tbe  treasurer,  but  in 
depositing  It  In  the  banks  It  was  commingled 
with  the  general  funds  of  the  dty.  On  Sep- 
tember 20, 1914,  a  demand  was  made  for  the 
payment  of  warrants  89  and  82,  and  was  re- 
fused. 

On  or  abont  tbe  19th  day  of  January,  lOlS, 
the  defoidant  dty  brought  an  acti<m  In  the 
district  court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern 
Division,  seeking  to  establish  a  preferred 
claim  to  the  mon^  which  it  boA  on  deposit 
in  the  united  States  National  Bank  at  the 
time  of  Its  fiillure,  and  in  the  event  tbat  it 
did  not  prevail  as  a  ineferred  claimant,  that 
the  warranta  and  bonds  be  (^fset  against  tbe 
amount  of  Its  general  dalm.  On  or  abont  the 
10th  day  of  February,  1916,  the  pres^  ac- 
tion was  begun,  A  temporary  restraining  or- 
der was  Issued  out  of  the  federal  court  re- 
straining the  recdver  from  prosecuting  the 
action.  On  the  17th  day  of  June,  1015,  the  re- 
straining order  was  dissolved,  and  the  fed- 
eral court  entered  an  order  In  which  It  was 
provided  that,  If  in  the  final  determlnattoQ 
of  the  cause  in  tbat  court,  or  any  court  to 
which  the  cause  might  be  appealed,  It  should 
be  determined  that  the  dty  of  Centralia  was 
not  a  preferred  claimant.  In  that  event  the 
same  right  of  offset  should  exist  as  to  the 
funds  coming  Into  tbe  hands  of  the  receiver 
in  payment  of  the  warrants  as  would  exist 
bad  the  warrants  not  been  paid. 

The  mon^  paid  to  the  dty  treasurer  from 
local  Improvement  district  No.  82  were  de- 
posited In  the  Union  Loan  ft  Trust  Company. 
After  tbe  failure  of  that  company,  and  prior 
to  the  trial  of  this  action,  the  dty  had  recdv- 
ed  dividends  in  about  tbe  sum  of  $23,000,  and 
also  fn»n  bonding  companies  approxlmatdy 
the  sum  of  |20,000.  When  this  sum  was  re- 
cdved  it  was  apportioned  by  the  dty  com- 
mission to  various  funds,  prindpally  to  the 
light  and  water  fund.  No  part  of  it  was  ap- 
portioned to  the  payment  of  the  warrants  for 
local  improivement  district  No.  32.  The  trial 
court  found,  and  tbe  evidence  sustains  the 
finding,  that  on  the  14th  day  of  Febrnary, 
1914,  and  at  all  times  thereafter,  the  dty  bad 
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on  hand  more  fluin  a  snffldent  amount  of 
money  to  pay  warrants  89  and  82. 

In  this  action  the  defendants,  as  an  affirm- 
ative defense,  pleaded  In  abatement  tbe  ac- 
tion In  tbe  federal  eoart.  The  first  question 
Is  whether  thU  plea  should  have  been  sus- 
tained. The  rale  Is  that,  where  tbe  coort.  In 
the  progress  of  a  salt  properly  pending  before 
it,  takes  possession  of  property,  its  Jurlsdlc- 
tion  orer  the  prt^)eTt7  for  the  time  being  be- 
comes ex<flu^Te,  and  no  other  oonrt  can  Inter- 
fere with  the  poasesslou  so  acquired,  and 
where,  In  the  progress  of  the  litigation,  the 
court  acquiring  Jurisdiction  may  be  compel- 
led to  assume  the  possession  and  control  of 
speddc  property.  Its  Jurisdiction  Is  also  ex- 
cluslre.  Merritt  v.  American  Steel-Barge  Co., 
70  Fed.  228,  24  0.  G.  A.  530. 

In  Caine  t.  Seattle  Northern  Railway  Co., 
12  Wash.  696,  41  Pac.  904,  It  was  held  that 
an  action  in  rem  In  the  federal  court  Is  not 
a  bar  to  another  action  between  the  Bame 
parties  for  the  same  cause  in  tbe  state  court. 

In  Puget  Sound  State  Bank  r.  GaUucd,  82 
Wash.  445,  144  Pac.  698,  It  was  held  that  an 
action  in  equity  in  tbe  federal  court  seeking 
an  adjustment  of  funds  as  between  creditors 
could  not  be  pleaded  In  abatement  In  an  ac- 
tion at  law  In  the  state  court  to  recover  a 
money  judgment. 

In  State  ex  reL  Bank  y.  Taltman,  29  Wash. 
411,  69  Pac.  1115,  the  parties  were  rival 
claimants  to  a  local  Improrement  fund  then 
in  tbe  city  treasury.  The  surety  company, 
which  had  completed  the  improvement  when 
the  contractor  failed,  began  an  action  in  the 
federal  court  to  restrain  the  dty  comptroller 
from  paying  the  funds  to  any  other  person 
than  the  surety  company.  The  defendant 
in  that  case  dalmed  tbe  fund,  or  a  part  of  it, 
as  assignee  of  tbe  contractor.  It  was  there 
held  that  the  plea  in  abatement,  setting  up 
the  proceedings  In  the  federal  court,  should 
be  sustained,  because  "tbe  court  wblch  adju- 
dicates this  controversy  should  have  the 
right  to  control  this  fund."  That  case,  how- 
ever. Is  dtstlngulsbable  from  the  present 
case.  Here  tbe  fund  sought  is  in  the  dty 
treasury.  The  litigation  In  the  federal  court 
Is  over  the  funds  in  'the  hands  of  the  receiver 
of  the  United  States  National  Bank.  If  the 
dty  there  prevails  as  a  preferred  claimant 
the  federal  court  would  have  no  concern 
relative  to  the  warrants  for  which  payment 
Is  here  sought.  The  federal  omrt.  In  Its 
ord»,  recognized  the  right  of  tbe  receiver  to 
prosecute  tbe  present  action,  and  protected 
the  parties  in  their  tights  by  allowing  tbe 
same  rls^ts  ot  set-oCC  as  against  that  fund 
as  would  exist  against  the  warrants,  if  any. 
In  the  present  actUm  there  Is  no  plea  of  set- 
off. In  the  case  last  referred  to,  both  parties 
were  seeking  the  possession  of  tbe' same  fund, 
and  In  the  progress  of  the  litigation  which 
had  been  brought  In  the  federal  court,  it 
would  be  necessary  to  assume  the  possession 
and  control  of  the  ^edflc  fund.  We  think 


tiw  plea  In  abatement  In  this  actlx»  cannoC 
be  sustained. 

[S]  The  next  -  qnesU<ni  Is  whether  manda- 
mus Is  the  proper  remedy  to  compel  the  pay- 
mwit  of  the  warrants.  The  contention  of  the 
detoidants  Is  that  the  plaintUTs  remedy,  if 
any,  was  a  suit  sounding  In  tort  for  damages, 
and  not  by  proceeding  In  mandamus.  Tbe 
rule  Is  Cbat,  where  funds  are  In  the  city 
treasury  available  fbr  tbe  payment  ct  certain 
warrants  and  payment  thereof  Is  refused, 
mandamus  Is  tbe  proper  proceeding  to  com- 
pel the  payment  of  such  warrants;  and,  In 
such  proceeding,  there  may  be  pleaded  any 
defenses  which  will  defeat  the  dahned  right 
to  tbe  writ  Cloud  v.  Town  of  Sumas,  9 
Wash.  399,  37  Pac.  305;  Ahemethy  v.  Town 
of  Medical  Lake,  9  Wash.  112,  37  Pac.  306; 
Bacon  v.  City  «f  Tacoma,  19  Wash.  674,  54 
Pac.  609. 

[A,  SJ  In  the  case  now  before  us,  the  fund 
was  available  for  tbe  payment  of  the  war- 
rants at  the  time  tbe  demand  was  made, 
because  there  remained  continuously  in  the 
general  fund  suflBclent  money  to  pay  the  war- 
rants, and  tbe  dty,  by  commingling  tbe  local 
Improvement  fund  with  its  general  fund, 
made  the  general  fund  liable  for  the  payment 
of  the  local  Improvement  warrants.  Section 
28  of  tbe  local  improvement  act  requires  that 
all  moneys  collected  by  the  treasurer  for 
local  assessments  shall  be  kept  as  a  sepa- 
rate fund,  known  as  "Local  Improvement 

Fund  District  No.  ,"  and  shall  be  used 

for  no  other  purpose  than  for  tbe  redemption 
of  warrants  or  t>ond3  drawn  upon  or  against, 
such  fund.  Laws  1911,  c  98. 

In  State  ex  reL  American,  etc,  Mortgage 
Co.  V.  Tanner,  45  Wash.  348,  88  Pac.  321,  it 
was  held  that  local  Improvement  obligations 
"cannot  be  made  a  general  charge  against 
tbe  dty."  Reason  and  authority  both  sustain 
the  pr<^sltion  that  tbe  local  Improvement 
fund  Is  a  trust  fund.  Welk  v.  City  of  Wan- 
sau,  143  Wis.  645,  128  N.  W.  429;  State  ex 
reL  Bank  r.  Tallman,  29  Wash,  411,  68  Paa 
1115. 

Where  trust  funds  are  commingled  with 
other  funds,  and  there  remains  cmtbutously 
In  such  commingled  fund  on  amount  in  cash 
equal  to  the  amount  (tf  the  trust  fond,  the 
trust  oUlgatUms  are  payable  out  of  the  oom- 
mlngled  fund.  In  Carlson  v.  Kiea,  7tf  Wash. 
171,  134  Pac  808,  47  U  B.  A.  (N.  S.)  817, 
It  .was  said: 

"The  appdlant  snggesta  that  die  Identical 
money  was  not  traced  into  the  hands  of  tbe 
receiver.  That  Ib  true,  but  the  old  rule  requir- 
ing an  identificatiOQ  of  tbe  spedfic  fund  or  its 
avails  in  the  hands  of  a  receiver  bai  been  re- 
laxed in  the  later  cases.  The  doctrine  of  tbe 
modem  authoritieB,  and  what  ve  consider  the 
sounder  view,  is  that  the  trust  fund  is  recov- 
erable where  an  equal  amount  in  cash  remained 
continuously  In  the  bank  until  Its  suspension 
and  passed  to  tile  receiver." 

Applying  the  doctrine  of  that  case  to  the 
facts  In  the  present  case,  It  follows  that 
since  the  ctty  commingled  the  trust  fund  with 
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tta  general  fand,  and  tcere  remained  contin- 
uously In  that  food  safflcient  to  meet  the 
warrantn,  the  fond  la  available  for  tlieir  pay- 
ment, and  thd  wilt  of  mandamna  sbonld 
Issue. 

Our  attentl(m  has  been  called  to  a  sentence 
In  the  findlDgs  of  the  trial  court,  wherein  It 
la  stated  that  there  Is  not  in  "the  dty  treasu- 
ry now  funds  applicable  to  the  payment  of 
warrants  89  and  82."  While  this  sentence 
is  emtHtdied  in  the  findings.  It  is  only  an 
expression  of  the  opinion  of  the  trial  court 
as  to  whether  the  money  then  In  the  city 
treasury  is  applicable  to  the  payment  of  the 
warrants.  From  what  haa  already  been 
said  it  would  appear  that,  upon  this  question, 
we  have  reached  a  different  conclusion  from 
tUat  of  the  tilal  court. 

[I]  Some  contention  Is  also  made  that, 
since  the  present  city  treasurer  is  not  the 
same  person  that  held  the  office  when  the 
local  improvement  funds  were  received,  such 
fund  never  came  Into  his  possession,  and, 
xwnsequently.  the  writ  should  not  issue. 
Uttle  need  be  said  upon  this  question.  The 
office  of  dty  treasurer  is  continuous,  regard- 
len  of  the  person  who  may  fill  that  office. 
The  funds,  as  already  shown,  having  been 
omnmlnsled,  were  available  for  the  payment 
«f  the  warrauta.  The  commiosled  fund,  suffi- 
cient to  pay  these  warrants,  was  in  the  pos- 
session of  the  present  city  treasurer. 

The  Judgment  upon  plaintiff's  appeal  will 
be  reversed,  and  upon  defendants  cross^p- 
peal  affirmed. 

HOBRI3,  a  J.,  and  HOLGOMB  and 
PARKBB,  JJ.,  concur. 


<»  Wutu  433) 

STATE  ex  leL  FIBST  THOUGHT  OOUJ 
MINES,  Umited,  v.  8UPEBI0B  COURT 
FOR  STEVENS  OOUNTX  et  cL  (No. 
13T64.) 

(Supreme  Goort  vi  WasUngton.   Nov.  22, 

1.  Taxatior  «s»628,  887— PiifALTixs— Void 
Tax. 

A  tax  entirely  vdd  gtves  no  rights  and  ear- 
ries  no  pmaltlss  by  way  of  interest  or  oOivc- 
wise. 

[Ed.  Note. — For  other  eases,  see  Taxation, 
Cent  Dig.  SI  081.  16K2;  Dec.  Dig.  «»528, 
837.] 

2.  Taxation  <3»840— PxKALTin— Pabtlt 
Void  Tax. 

A  tax  partly  void  carries  penalties  on  the 
valid  portion  aner  the  date  of  delinquency,  if 
the  valid  portion  could  have  been  reasonably  as- 
certained and  no  tender  was  made. 

(Ed.  Note.^For  other  cases,  see  Taxation, 
Cent.  Dig.  i  1666;  Dec.  Dig.  «»840.] 

8.  Taxation  ^3<W4(2)— Pknaltics— Pabtlt 

Void  Tax. 
A  tax  partly  void  but  indivisible,  or  where 
the  valid  portion  cannot  be  readily  ascertained, 
is  valid  as  to  the  prlndiwl  after  deducting  the 
nnlawful  excess. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S  88G;  Dec  Dig.  ^»494(2).] 


4.  Taxation  «=»S28— Finaltixs— Natitbb. 

Interest  upon  a  delingumt  tax  Is  no  part 
of  the  tax,  but  is  sustainable  only  as  a  penalty. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  1  081 ;  Dea  Dig.  «»528.] 

6.  Taxation  <=»83&— Psnai.tix8— Powbb  to 
Impose. 

Tlie  state  cannot  take  more  than  the  actual 
tax,  whether  under  the  guise  of  Interest  or  oth- 
erwiee,  until  the  taxpayer  baa  defaulted  in  some 

duty  imposed  by  law. 

[Ed.  Note.— For  other  cases,  sec  Taxation, 
Cent  Dig.  S  1650;  Dec  Dig.  ^83$.] 

0.  Taxation  ^s»837  •  Penalties  —  Febbons 

Liable. 

A  taxpayer's  tender  based  upon  what  he 
claims  is  a  fair  valuation  of  his  property  is 
sufficient  to  prevent  delinquent  penalties  from 
accruing,  although  the  courts  later  fix  the  cor- 
rect tax  at  a  different  figure  but  lower  than  the 
amount  demanded. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  9  1652;  Dec  Dig.  «=>837J 

7.  Taxation  (g=>837  —  Fenacties— Natitbs— 
Pbbsons  Liable.  • 

A  penalty  attaches  only  when  the  obligation 
is  certain  or  can  be  made  certain  by  proper  cal- 
culation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  1652;  Dec  Dig.  «=»837.1 

8.  Taxation  €=3G07— Penalties— Actions. 

Suits  to  enjoin  the  collectiou  of  an  excessive 
tax  are  equitable  in  nature,  and  the  court  will 
resort  to  equitable  principles  where  possible. 

[Ed.  NotSi^ — For  other  cases,  see  Taxation, 
Cent  Dig.  {  1230;  Dec  Dig.  «=a607.] 

0.  Appeal  and  Eebob  «s>1199— Appellate 
CouBT  Pboceedinos  Afteb  Reuand. 
The  question  whether  penalties  accrued  on 

the  vaUd  portion  of  a  tax  should  preferably  be 

raised  In  the  Supreme  Court  at  the  time  it 

held  ,the  tax  partly  vc^d,  Instead  of  in  the  trial 

court  after  remittitur. 

[Ed.  Note. — For  other  eases,  see  Appeal  and 

Error,  Cent  Dig.  H  4074-4676;  Dec  Dig.  «=» 

1109.1 

Department  1.  Original  mandamus  pro- 
ceedings by  the  State  of  Washington,  on  the 
relation  of  the  First  Thought  Gold  Mines, 
Limited,  a  corporation,  against  the  Supe- 
rior Court  for  Stevens  (Tounty,  Washington, 
and  W.  H.  Jackson,  Judge  thereof.  Writ  la- 
soed. 

C  Jesaeidi,  of  CVdvUle,  tat  relat(w.  How- 
ard  W.  StuU  and  H.  Wade  Bailey,  both  of 
Ckdville,  for  defendants. 

CHADWIGK,  J.  This  case  Is  an  after- 
math of  the  case  of  Pint  niongfat  Gold 
Mines,  Ltd.,  V.  Stevens  County,  reported  in 
01  Wash,  at  page  437,  167  Pac.  1080.  refer- 
ence to  which  should  be  made  for  all  materi- 
al antecedent  facts.  When  the  remittitur 
went  down,  counsel  for  the  appellant,  relator 
here,  prepared  a  Judgment  for  an  abaount 
equal  to  an  assessment  at  the  established 
rate  upon  the  vslues  fixed  by  this  court 
The  prosecuting  attorney  objected  to  the 
form  of  the  Judgment,  in  that  It  did  not  pro- 
vide for  interest  at  the  rate  of  15  per  cent 
per  annum  covering  the  period  of  delinquen- 
cy. The  court  was  of  opinion  that  the  Judg- 
ment should  have  provided  for  the  payment 
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of  Interest  at  the  rate  of  15  per  cent,  per  an- 
num on  the  taxes  found  by  tbla  court  to  be 
due,  and  accordingly  refused  to  sign  the 
judgment.  Whereupon  the  appellant  sued 
out  an  original  writ  of  mandamus  In  this 
court  to  compel  the  entry  of  the  Judgment. 

It  Is  provided  that  all  delinquent  taxes 
shall  draw  Interest  at  the  rate  of  15  per 
cent,  per  annum  from  the  date  of  delinquen- 
cy. Rem.  1915  Code,  §  9219.  There  seems  to 
have  been  no  provision  made  by  statute  for 
the  payment  of  lntc!rest,  or  the  remission  of 
interest,  where  the  tax  Is  questioned  either 
in  whole  or  In  part,  and  we  are  driven  to 
the  general'  principles  of  the  law  as  they  are 
to  be  gathered  from  the  adjudged  decisions. 

tl-5]  Cottle  V.  Union  Pacific  R.  Co.,  201 
Fed.  39,  119  C.  C.  A.  371,  Is  one  of  the  best 
considered  cases  that  has  been  called  to  our 
attention,  and  from  the  many  authorities  cit- 
ed therein  we  gather  the  following  as  estab- 
lished principles:  That  a  tax,  void  entirely, 
gives  no  rights  and  will  carry  oo  penalties 
either  by  way  of  interest  or  otherwise;  that 
a  tax  valid  in  part  and  void  lo  part  will 
carry  a  penalty,  ^ther  by  way  of  interest  or 
otherwise,  to  the  extent  that  it  is  valid,  if 
the  amount  of  the  tax  which  is  valid  can  be 
reasonably'  ascertained,  and,  unless  tender  is 
made  of  the  amount  legally  due,  interest  and 
penalties  will  attach  from  the  date  of  delln- 
quem^:  that  where  the  amount  of  the  tax 
is  not  divisible  or  the  amount  that  ought  to 
be  paid  onnot  be  readily  ascertained,  as 
where  the  tax  is  so  excessive  as  to  warrant 
a  holdir^  that  it  Is  arbitrary  and  therefore 
constmcttvely  fraudulent  as  to  the  excess, 
the  tax  is  nevertheless  legal  within  the  legal 
power  to  tax,  and  Is  void  only  as  to  the  un- 
lawful excess.  It  is  also  veil  estabUdied 
that  Intwest  upon  a  delinqnency  is  no  part 
of  a  tax.  It  is  sustained  only  as  a  penalty 
to  insure  prompt  payment  People  ex  rel. 
V.  Peacock,  98  111.  172.  And  this  is  so  wheth- 
er the  penalty  be  in  the  way  ot  Interest,  the 
addition  of  a  certain  per  cent.,  or  by  doubling 
the  tax.  Desty  on  Taxation,  1 130. 

Interest  upon  delinquent  taxes  Is  a  penalty, 
and  not  Interest,  within  the  general  accepta- 
tion that  It  is  a  consideration  for  the  forbear- 
ance of  money.  Evansvllle  &  Terre  Haute 
R.  Co.  V.  West,  139  Ind.  254,  37  N.  E.  1009. 
This  principle  is  most  frequently  Illustrated 
In  that  line  of  cases  holding  that,  where  the 
Legislature  passes  a  law  for  the  taxation  of 
property  theretofore  omitted  as  a  subject  of 
taxation.  It  cannot  provide  for  interest  from 
some  antecedent  date,  but  must  provide  some 
future  time  within  which  the  tax  must  be 
paid  after  which  interest  may  be  demanded. 
In  other  words,  even  the  state  cannot  take 
more  than  the  actual  tax,  whether  under  the 
guise  of  interest  or  otherwise,  until  the  tax- 
payer has  failed  or  omitted  to  perform  a 
duty  Imposed  by  law, 

[I]  Where  a  taxpayer  has  suffered  an  ex- 
cessive aasesgment,  he  may  tender  a  sum  that 


he  considers  to  be  fair,  considering  the  value 
of  his  property  and  the  assessment  of  other 
like  property.  Landes  Estate  Company  v. 
ClaUam  County,  19  Wash.  609,  53  Pac.  670. 
See,  also.  Miller  v.  Pierce  County,  28  Wash. 
110,  68  Pac.  358. 

By  resorting  to  the  record  in  the  main 
case,  we  And  that  relator  made  a  tender,  bas- 
ed upon  a  valuation  which  It  is  alleged  Is 
consistent  with  the  valuation  put  upon  other 
like  property,  which  was  refused,  and  whldi 
was  made  good  by  a  tender  in  court  This, 
under  any  theory,  ought  to  satisfy  the  law, 
for,  If  it  be  the  duty  of  a  taxpayer  to  make 
tender  at  all  where  a  tax  is  alleged  to  be 
fraudulently  excessive,  a  show  of  wiUIngness, 
accompanied  by  tender.  Is  all  that  can  be 
required,  for  the  actual  amount  due,  being  a 
subject  of  Judicial  inquiry,  cannot  be  de- 
termined by  the  taxpayer.  It  may  be  great- 
er or  less. 

[7J  There  Is  another  rnle  that  is  pertinent, 
that  is.  If  a  penalty  Is  "Illegal  in  part  It  Is 
wholly  void."  Cooley  on  Taxation  (3d  Ed.) 
vol.  2,  p.  902;  Michigan  Central  R.  Co.  v. 
Slack,  Holmes'  U.  S.  C.  C.  231.  Fed.  Cas.  No. 
9527.  This  is  evident,  for  the  penalty  is  a 
a  thing  which  is  essentially  entire,  and  there- 
fore Indivisible,  and  attaches  only  when  the 
obligation  is  certain  or  can  be  made  certain 
by  proper  calculation. 

Respondent  relies  primarily  upon  the  case 
of  Western  Union  Telegraph  Go,  v.  State,  64 
N.  H.  265,  9  AU.  547.  It  waa  there  held  that 
although  an  assessment  was  excessive  to  the 
extent  that  it  was  reduced  after  Judicial  in- 
quiry to  the  extent  of  two-flfths,  the  taxpay- 
er was  nevertheless  chargeable  with  Interest 
on  what  It  was  finally  held  be  should  pay. 
The  court  aald: 

"All  otber  taxpayers  either  paid  thdr  taxes 
on  or  before  the  Ist  of  December  of  these  years, 
or  became  liable  to  pay  interest  thereafter  till 
tliey  did  pay  them,  and  justice  requires  that 
the  plaintiffs  should  nay  interest  on  their  just 
and  equal  portion  of  the  public  burden  due 
the  state  on  or  before  the  1st  of  December  id 
each  of  these  years.  Had  the  plaintiffs  tendered 
or  offered  to  pay,  when  due,  the  sum  afterwards 
found  to  be  their  proportional  share,  and  the 
state  had  declined  or  neglected  to  take  the 
same,  a  different  case  would  be  presented.  Hey- 
wood  V.  Hartshorn,  55  N.  H.  476.  483 ;  Thomp- 
soD  V.  Railroad,  68  N.  H.  524.  .  A  taxpayer,  aj;>- 
pealing  from  an  excessive  assessment  may  be 
unable  to  determine  the  exact  amount  whidi  will 
be  found  bv  the  appellate  court  to  be  bis  share 
of  the  public  expense.  He  may  be  unable  to 
protect  himself  against  tbe  interest  that  will 
accrue  after  the  Ist  of  December  by  paying 
the  exact  amount  of  bis  tax  debt  before  it  ia  as- 
certained. But  this  is  not  a  reason  for  living 
him  an  exemption  that  Is  not  enjoyed  by  his 
neighbors  who  do  not  appeal." 

Just  how  or  why  a  taxpayer  should  be  call- 
ed upon  to  pay  interest  when  he  has  neither 
failed  nor  refused  to  pay  that  which  may  be 
lawful  is  not  explained.  The  case  seems  to 
stand  alone.  So  far  as  we  have  been  able  to 
find,  It  has  been  dted  but  once.  See  Hartford 
V.  Hills,  72  Conn.  S99,  45  Atl.  433.  Its  hold- 
ing was  not  esBential  to  Butain  tbe  reaaon- 
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Ing  ot  tbe  court  Nor  does  It  oven  ranotely 
bear  upon  tbe  real  lesne  fn  that  case.  Tbe 
case  decided  was  ao  more  than  this;  When  a 
taxpayer  contests  the  whole  of  a  tax  as  il- 
legal, and  the  court  finds  that  It  Is  valid  In 
toto,  he  is  bound  to  pay  the  statutory  pen- 
alty. No  other  coDClusloD  conld  have  been 
arrived  at  Were  It  otherwise,  all  penalties 
could  be  avoided  by  suit.  The  New  Hamp- 
shire case  is  not  cited  by  either  Mr.  Desty 
or  Mr.  JudsoD  In  their  works  on  taxation. 
Its  holding  is  not  consistent  with  the  law  as 
we  gather  It  from  the  text  of  Cooley  on  Tax- 
ation, p.  901.  Tbe  case  is  referred  to  by  that 
author  in  a  footnote,  but  without  comment 
Tbe  text,  based  ui>oo  other  cases  which  we 
shall  notice,  is: 

"It  has  been  held  that,  if  the  delay  is  attribu- 
table in  part  to  tiie  state  itself,  *  *  *  tbe 
collection  of  a  penalty  might  be  enjoined,  sod  in 
another  case  it  it  said  that  tbe  penalty  should 
not  be  exacted  if  the  delay  came  from  Mrions 
doubt  of  the  validity  of  the  tax." 

It  would  seem  that  a  tax  so  excessive  as 
to  warrant  a  holding  that  it  was  construe- 
tively  fraudulent  as  to  tbe  excess  would 
make  the  state  chargeable  with  the  delay  in 
its  payment,  for  uo  man  Is  bound  to  pay  a 
void  tax.  That  tbe  excess  is  void  has  been 
held  so  often  by  this  court  tliat  the  citation 
■of  the  cases  is  unnecessary.  See  tbe  prin- 
cipal case,  91  Wash.  437.  157  Pac.  1080. 

In  County  of  Kedwood  v.  Winona  &  St, 
Peter  Land  Co.,  40  Minn.  512,  41  N.  W.  465, 
42  N.  W.  473,  the  court,  in  discussing  an 
analogoDS  qnestloo.  said: 

"A  penalty  for  the  nonpayment  of  a  tax  can- 
not l>e  imposed  until  the  person  has  an  oppor- 
tunity to  pay  it,  and  fails  to  do  so.  What  we 
have  neretofpre  said  regarding  'interest*  Is  equal- 
ly applicable  to  penalties.  Now,  as  the  ivhole 
tax  extended  against  a  tract  of  land  is  an  en- 
tirety, the  owner  cannot  pay  a  part  of  it  without 
paying  the  whole ;  and  if  a  part  of  it  is  illegal, 
and  he  pays  the  whole,  ordinarilr  it  would  be 
a  voluntary  payment,  and  he  could  not  recover 
bade  the  illegal  part.  Hence  in  such  case  his 
oni^  remedy  ia  to  wait  until  proceedings  are 
commenced  to  enforce  judgment  against  Ms 
land,  and  then  defend  against  the  illegal  part 
of  the  tax;  and  until  it  is  deducted  by  the 
judgment  of  tbe  court  he  lias  bad  no  opportunity 
to  pay  the  valid  part  of  the  tax,  and  oonee- 

?[uently  has  been  guilty  of  no  default.  There- 
ore,  whether  it  be  a  case  of  a  'current'  tax.  or  an 
'omitted*  tax,  if  the  party  succeeds  in  his  de- 
fense as  to  part  of  It  as  illegal,  all  the  penalties 
on  the  whole  tax  previously  imposed  for  its  non- 
payment were  unauthorized,  and  cannot  be  in- 
cluded in  the  judgmenL  This  is  precisely  the 
present  case.  That  part  of  the  tax  assessed  and 
extended  against  the  lands  in  1886  as  'back  in- 
terest* was,  as  we  have  already  decided,  unau-: 
thorized  and  illegal.  To  that  extent  appellant 
had  a  valid  defense  to  the  tax,  which  it  bad  a 
right  to  interpose,  and  in  which  it  was  entitled 
to  succeed.  Until  the  correct  amount  of  the 
taxes  had  been  determined  by^ucluding  this  il- 
legal addition,  it  bad  not  been  in  default,  and 
no  pmaltiea  could  he  legally  imposed." 

In  another  case,  It  wbb  held  that  It  would 
be  Inequitable  to  diarge  a  taxpayer  with 
penalties  for  nonpaymoit  ontU  there  was  a 
.determlnatim  <tf  the  amount  of  tbe  taxes 
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due.  United  States  Trust  Co.  v.  New  Mexico, 
183  C.  S.  535.  22  Sup.  Ct  172.  46  L.  Ed.  315, 
citing  Lake  Shore  A  Michigan  Southern  Rail- 
way Co.  V.  People,  46  Mlcb.  103,  9  N.  W.  249, 
and  County  of  Kedwood  v.  Winona  &  St 
Peter  land  Company,  supra. 

[81  Suits  to  enjoin  the  collection  of  an  ex- 
cessive tax  are  equitable,  and  tbe  courts  vriU 
resort  to  the  principles  of  equity  wherever  it 
is  possible  to  do  so  in  deciding  them.  Tbe 
statutes  make  no  provision  for  tbe  collection 
of  interest  fnaim  one  who  has  obtained  judg- 
ment that  his  tax  was  excessive.  For  a  court 
of  equity  to  Impose  a  penalty  In  tbe  way  of 
interest,  or  to  hold  one  who  has  not  willfully 
evaded  a  tax,  or  who  has  not  failed  or  re- 
fused to  pay  the  lawful  tax,  but,  on.  tbe  con- 
trary, has  insisted  upon  his  legal  right  to 
have  tbe  amount  of  his  tax  legally  deter- 
mined, would  be  the  height  of  Inequity. 

[>]  Tbe  point  la  made,  and  with  much 
show  of  reason,  that  this  Is  a  collateral  pro- 
ceeding to  correct  our  former  judgment ;  that 
the  county  should  hare  raised  tbe  Issue  In 
the  former  cast  We  regard  the  question  as 
doubtfiiL  But  Inasmuch  as  interest  attaches, 
If  at  all,  to  unpaid  taxes  by  force  of  statute, 
we  are  unwilling  to  bold  that  this  proceed- 
ing does  violence  to  our  former  holdings  that 
a  superior  court  Is  without  power  to  modify 
our  judgments.  However,  we  think  it  would 
have  been  tbe  better  practice  for  the  county 
to  have  raised  the  question  in  the  former 
case,  either  directly  or  by  way  of  motion  In 
this  court  after  judgment 

The  writ  will  issue. 

MORRIS,  O.  J.,  and  MOUNT,  FULLQR- 
TON,  and  PABKER,  JJ.,  concur. 


<93  Wash.  4S9) 
STATB  T.  HEMRICH.     (No.  13497.) 

(Supreme  Court  of  WasUngton.   Nov.  22, 
1916.) 

1.  STATtnxs  «=:»179— CoNsntuonoiT  and  Op- 
eration— Statutobt  Rules. 

The  provision  of  Prohibition  Law,  Initia- 
tive Measure  No.  3  (Laws  1915,  p.  2;  Rem. 
Code  1915,  {  6262—1  et  seg.),  that  the  act 
shall  be  liberally  construed  is  binding  on  ttie 
courts. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  268:  Dec.  Dig.  «»179.] 

2.  Intoxicatino  Liquobs  «=»6— Constitu- 

TIONAMTT  or  ACTS— PEOHIBmOM  OT  NON- 
INTOXICATTNO  BeJVEBAGKS. 

In  the  exercise  of  the  police  power,  the 
Legislature  or  tbe  people  acting  In  a  lep^a- 
tive  capacity  may  lawfully  prohibit  the  sale  of 
nonintoxicating  beverages,  and  may  conclu- 
sively define  such  beverages  as  intoxicating  liq- 
uors whenever  that  course  has  any  reasonable 
relation  to  the  accompUBhment  of  the  dominat- 
ing purpose  of  tbe  act 

[Ed.  Note.— For  other  cases,  see  Intoxleat- 
iag  liquors,  Cent  Dig.  |  4;  Dec  Dig.  ^»6.] 

8.  Intoxioattno  Ltquobs  «=>122— Statutss 
•  — constkuction— "liqoob." 

The  meaning  of  the  word  "liquor,**  as  used 
in  Initiative  Measure  No.  S  (Laws  191S.  p. 
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2;  Rem.  Code  1916.  |  6262—1  et  seq.).  h  cot 
restricted  to  alcoholic  or  intoxicating  liquids, 
hot  the  word  is  to  be  given  its  original  mean- 
^C^s^^synonTOious  or  IncinsiTe  ox  the  word 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Idquois,  Dec  Dig.  ^122. 

For  oilier  definitions,  see  Words  and  Phrases, 
First  and  Second  Series.  Uqnor.] 

4.  IivToxiCATma '  Liquobb  «=»  122— Statutes 

— CONSTKtrCTZON. 
The  phrase  "intoxicating  liquor,"  as  defined 
by  lAVB  1915.  p.  2,  S  2  [Rem,  Code  1915.  S 
6262—2),  to  include  whisky,  brand;,  gin.  rum, 
wiae,  ale,  beer,  and  any  spirttuoas,  vinous, 
fermented,  or  malt  liquor,  and  every  other 
iiguor  or  liquid  containing  intoxicating  prop- 
erties, etc.,  considered ,  and  held  that  the 
clause,  "every  other  liquor,"  etc,  was  not 
intended  to  limit  or  qnaUfr  the  enumerated  lig- 
aors. 

[Ed.  Not*.— For  other  cases,  see  Intoxicating 
Xiqaoro,  Dec.  Dig.  ^122.] 

6.  Statutes  (8s»t94r-GoN8TstrcTiON  —  Rtnjs 

or  "EJUSDEM  OENeEIB." 

In  statutory  constructitm  &t  "ejusdem 
Keneris"  rule  is  that,  where  the  general  words 
follow  an  enumeration  of  persona  or  things  by 
words  of  a  particular  and  specific  meaning,  such 
general  words  are  not  to  be  construed  in  their 
widest  extent,  but  are  to  be  held  as  applying 
only  to  persons  and  things  of  the  same  gener- 
alkind  or  class  as  those  specifically  mentioned. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  S  272;  Dec.  Dig.  «:=>194. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Kjusdem  Generis.] 

6.  StATXJTBB    «=5»194  —  CONBTBUCTION  —  Rdlb 
or  EjDSDBU  GENEBIS— APPLICATlOtf. 

The  rule  of  ejusdem  generis  held  to  have 
no  application  to  the  statutoi7  definition  of  in- 
toxicating liquors  contained  in  Laws  1915.  p. 
2,  i  2  (Rem.  Code  1916,  I  6262-2). 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  272;  Dec  Dig.  «=»!&!.] 

7.  INTOXICATIKO  T^QUOBS  4S9l22-GBI]CnfAX, 

pBosEcunon  —  Pusuhftiom  aud  Bubdkn 

OF  PkOOP. 

Malt  liquor  and  other  liquors,  specifically 
mentioned  in  Laws  1915,  p.  2,  i  2  (Rem.  Code 
1915.  S  6262—2),  defining  intoxicating  liquors, 
are  condusively  presumed  to  be  intoxicating 
liquors,  without  regard  to  their  actual  intoxi- 
cating properties. 

[Ed.  Note.— For  other  casea,  see  Intoxicating 
Uqaors,  Dec  IHg.  «S9122.] 

5.  INTOXIOATINO  LiQITOBS  4=S»224— GBIUINAL 
PBOSECimon— PBEOTTirFTIONS  ARD  BtTBDEN 

or  PBoor. 

To  warrant  a  conviction  for  the  sale  of  malt 
liquor  and  other  liquors  specifically  enumerat- 
ed in  the  statutory  definition  of  intoxicating 
liquors  contained  in  Laws  1915,  p.  2,  |  2  (Rem. 
Code  1015,  S  6262—2),  it  is  only  necessary 
to  prove  that  the  thing  sold  was  one  of  the 
classes  named,  but  as  to  other  liquors,  or 
liquids,  cap^le  of  being  used  as  a  beverage  it 
is  necessaiy  to  prove  their  Intoxicatiiv  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors.  Cent  Dig.  SS  27S-2S1;  Dec  Dig.  «s> 
224.] 

9.  Stattttks  «=>188— COHeTBDOnOK.  , 

The  first  cardinal  rule  of  statutory  coo- 
structioD  is  tbst  words  are  to  be  given  their 
original  meaning,  unless  the  context  of  the 


statute  shows  that  they  were  ased  In  a  tedi- 
nical  or  particular  sense. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Gent  Dig.  ${  286,  267,  276;  Dec  Dig. 
188.] 

10.  iRToxicATina  Liquobs  «5»122  —  Statu- 
TOBY  pBOTigioN»— ''Malt  Liquob." 

The  words  "malt  liquor,**  as  used  In  the 
prohibition  law  (Laws  1915,  p.  2;  Rem.  Code 
1915.  I  6262—1  et  seq.),  mean  a  fermented  or 
alcohoDc  liquor  and  do  not  include  a  liquor 
containing  malt  but  neither  fermented  nor  con- 
taining atcobol  and  therefore  the  manufacture 
or  sale  of  the  latter  is  not  unlawful. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec,  Dig.  «=»122. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Malt  Liquor.] 

11.  INTOXIOATINO  LlQUOBS  ^122— PbOHIBI- 

TioN  OF  MANnrACTUBS  AND  Sau  or  Malt 
LiquoBS. 

A  malt  beverage  of  such  composition  that, 
of  itself  under  certain  conditions.  It  will  gen- 
erate -ilcuhol  is  potentially  a  malt  liquor,  the 
manufncture  and  sale  of  which  is  prohibited 
by  Laws  1915.  p.  2  (Rem.  Code  1915, 1 6262-1 
et  seq.). 

[Ed.  Note.— For  other  cases,  see  Intoxicating 

Liquors,  Dec  Dig.  «S3122.] 

12.  INTOXICATINO    LiQUOBS  ^9l22— FBOOI- 

BITION — Malt  LiquoB. 
The  manufacture  and  sale  of  every  malt 
liquor,  though  containing  only  a  trace  of  al- 
cohol, is  prohibited  bv  Laws  1915.  p.  2  (Rem. 
Code  1915,  i  6202—1). 

[Ed.  Note.— For  other  cases,  seo  Intoxicating 
Uqaors.  Dec  INg.  «s»122.] 

Bn  Banc  Appeal  from  Biqwrior  Conrt» 
Kints  County ;  Mitchell  GUltam,  Judge. 

Alvln  Hemridh  was  convicted  of  vlolatliis 
the  prohibition  law,  and  he  appeals.  Jud^ 

meet  reversed. 

McClure  &  McCtnre  and  Greene,  Henry  k 
nemrich,  all  of  Seattle,  for  appellant  Al- 
fred U.  Lundin  and  F.  P.  Belsell.  both  at 
Seattle,  for  the  State. 

ELLIS,  J.  Defendant  was  accused  of  a 
violation  of  the  state-wide  prohlbitlw  law 
commonly  known  as  Initiative  Measure  No. 
3  (Laws  1915,  p.  2 ;  Rem.  Code  1915,  |  6262- 
1  et  seq.).   The  Information  charged  that: 

"He,  said  Alvin  Hemrich,  in  the  county  <^ 
King,  state  of  Washington,  on  the  9th  day  at 
February,  1916,  did  uen  and  there  willfully 
and  unlawfulb' 'sell  to  one  Fred  M.  Lathe  cer- 
tain intosicating  liquor,  to  wit,  two  bottles 
containing  malt  liquor,  said  malt  liquor  not 
then  and  there  containing  any  alcohol,  and  be- 
ing commonly  known  as  'lifestaff,*  receiving 
in  payment  therefor  from  said  Fred  M.  Lathe 
the  sum  of  twenty-five  cents." 

He  demurred  to  the  Infermatton.  and  It 
was  stipulated  that  is  eonsldertog  the  de- 
murrer the  court  mie^t  consider  as  estab- 
Usbed  certain  agreed  tacts  so  far  as  they 
would  be  admlsslbte  as  erldenoe  If  the  cause 
were  being  tried  on  Its  merits  after  a  plea 
of  not  guilty.  These  agreed  facts  vere.  in 
substance,  as  follows: 

(1)  That  defoidant  was,  ud  for  a  long 
time  had  been,  'presidot  at  a  cnporatioa 
which,  prior  to  January  1, 1916,  was  engaged 
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In  the  mannflactim  and  sale  of  beer  in  tbe 
state  of  Washington;  that  Immediately  after 
that  date  it  surrendered  its  govenunent  li- 
cense, and  remodeled  its  brewery  and  plant 
tor  tbe  manutectnre  of  lifestafi;  so  ttiat  on 
February  9,  1916,  they  were  not  adapted  to 
tbe  manufacture  of  beer  without  ffiEtenslTe 
altexattons  In  equipment  and  the  Issuance  Of 
a  new  Ucenae  from  tbe  United  States  gorem- 
neat 

(2)  "That  th«  liquid  In  the  informatlcm 
herein  referred  to  as  'LifestalT  Is  an  unfcr- 
mented  liquid,  and  is  entirely  free  from  al- 
cohol, preservfltlres,  or  other  harmful  sub- 
stances, but  contains  between  6  and  7  per 
cent,  of  extract  of  malt.  That  It  Is  a  bealtb- 
fnl  and  nutritious  liquid,  capable  of  being 
dnmk,  but  the  character  of  the  liquid  itself 
Is  such  that  it  Is  not  Intoxicating,  does  not  in 
fact  contain  intoxicating  properties,  and  Is 
not  capable  of  being  Imbibed  in  unusual 
quantities  for  merely  social  purposes." 

(3)  That  the  term  Llfestaff  has  been  copy- 
righted under  the  federal  laws,  and  appro- 
priated as  a  trade-marb  under  the  state  law. 

(4)  That  L.  E.  Kirkpatrlck,  president  and 
attorney  of  the  Antl-Saloon  League  for  the 
state  of  Washington,  and  who  prepared  Inl- 
tlatlTe  Measure  No.  3  as  submitted  to  and 
adopted  by  the  people,  would  testify  that,  in 
the  conferences  held  to  prepare  the  act,  thwe 
was,  to  his  knowledge,  no  dlscussl<m  of  or  ex- 
pressed Intentlcm  to  prohibit  by  the  act  the 
manufacture  or  sale  of  any  liquor  not  con- 
taining alcoholic  properties;  that  he  was 
then  not  aware  that  a  process  had  been  dis- 
covered for  removing  all  alcohol  from  malt 
Uqoor,  and  that  tbe  question  of  prohibiting 
the  manufacture  and  sale  of  malt  llqaor  not 
ccHitalntng  alcohol  was  not  considered  by 
him,  nor  discussed  by  others  In  his  presence; 
that  In  preparing  the  wlglnal  draft  of  tbe 
act  the  deflttition  of  intoxicating  liquors  as 
given  therein  was  prepared,  using  as  ft  basis 
the  deBnftion  as  given  In  tiie  laws  of  yftrious 
states  having  proUbition  laws,  and  that  he 
did  not  consider,  nor  did  ethers  with  whom 
he  consulted  discuss,  the  oiwratlon  of  the 
pR^osed  law  as  affecting  the  mannfftcture 
and  sale  of  malt  liquors  not  containing,  alco- 
hcA ;  that,  so  far  as  bis  knowledge  goea,  the 
genenl  policy  of  the  Anti-Saloon  League  and 
tiwMe  associated  with  it  has  been  to  abolish 
only  the  manufacture  and  sale  of  liquors  con- 
taining aloohoL 

Of)  Tbat  Geoi^  I>.  Ccuager.  state  superin- 
tendent of  the  Anti-Saloon  League,  would 
testify  BUbatantially  to  the  same  effect 

<0)  That  Um  title  bf  the  measure  as  orig- 
inally drafted  and  filed  In  the  office  of  the 
secretary  of  state  was  as  follows: 

"An  act  relating  to  intoxicatiDe  liquors,  pro- 
hibitiD^  the  manofactare,  keeping,  sale  and 
oiaposition  thereof,  except  In  certain  cases,  the 
aolidtiDg  and  taklDg  of  orders  therefor,  the  ad- 
vertisement thereof  and  the  making  of  false 
statonenta  for  the  purpose  of  obtaining  Uie 
same,  dedaxlng  eartwb  pbwes  to  be  nnlsances 

ieip.-e 


and  providing  for  thdr  abatement,  resul&tins 
tbe  keeping,  sale  and  disposition  of  Intoxicat- 
ing litfuors  by  drnggists  and  pharmacists,  the 
prescription  thereof  by  phyaiciana,  the  trans- 
portation thereof,  and  providinf;  for  the  search 
for  QDd  seizure  and  destruction  thereof,  pre- 
scribing the  powers  and  duties  of  certain  offi- 
cers, and  the  forms  of  procedare  and  the  rules 
of  evidence  in  cases  and  proceedings  hereunder, 
and  fixing  penalties  for  violations  hereof,  and 
the  time  when  this  act  shall  take  effect"  Laws 
1916.  p.  2, 

(7)  That  the  ballot  title  as  proposed  by  the 
Attorney  General  was  as  follows: 

"An  act  probibldnz  the  inanufacture,  sale,  or 
other  disposition  of  intoxicattDg  liquors,  ex- 
cept in  certain  cases;  regalating  the  keeping, 
use  and  transportation  of  the  same;  providing 
for  the  enforcement  of  this  act;  and  fixing  pun- 
ishments and  penalties  for  the  violation  tliere- 
of." 

(fi  and  9)  That  in  the  printed  arguments 
for  and  against  the  measure .  dlstrlboted 
among  tbe  1^1  voters  of  the  state  as  re- 
quired by  law,  there  was  nothing  advising 
the  voters  that  the  act  was  intended  to  pro- 
hibit tbe  mannfhcture  or  sale  of  nonalcobidic 
malt  liquors  as  a  means  to  tbe  more  effective 
enforcement  of  the  law  as  against  alcobolic 
liquors.  The  two  bottles  of  Ufestaft  were 
submitted  as  exhibits.  The  trial  court  over* 
ruled  ,the  demurrer.  Defendant,  electing  to 
stand  upon  his  demurrer  and  the  stipulated 
facta,  was  adjudged  guilty  as  charged.  From 
the  Judgment  and  sentence  thereon  he  has 
appealed. 

Appellant  broadly  contends  that  Llfestaff 
Is  not  a  liquor  the  manufacture  and  sale 
of  which  Is  Intended  to  be  prohibited  by  our 
statute,  because  It  la  admitted  that  it  con- 
tains no  alcohol,  no  Intoxicating  properties, 
and  will  not  in  fact  Intoxicate. 

[1]  It  is  first  argued  that  our  prohibition 
law,  Initiative  Measure  No.  3  {Laws  of  1915, 
p.  2;  Rem.  Code  1915,  {  6202— 1  et  seq.),  is 
a  penal  statute,  and  hence  under  the  general 
rule  must  be  strictly  construed,  and  that,  so 
construed,  It  embraces  only  Intoxicating  liq- 
uors. We  shall  not  review  the  many  au- 
thorities cited,  announcing  the  general  rule 
that  penal  statutes  must  be  strictly  constru- 
ed, since  the  first  sectlou  of  the  law  itself 
answers  this  argument.  It  Imposes  Its  own 
rule  of  construction.    It  says: 

"This  entire  act  shall  be  deemed  an  exercise 
of  the  police  power  of  the  state,  for  the  pro- 
tection of  the  economic  welfare,  health,  peace 
and  morals  of  tbe  people  of  the  state,  and  ail 
of  its  provisions  shall  be  liberally  construed  for 
the  accomplishment  of  that  purpose."  Gem. 
Code  1915,  I  8262-1. 

We  must  therefore  construe  tbe  act  liber- 
ally and  inclusively,  with  n  view  to  tbe  ao> 
complishment  ot  its  full  purpose.  It  Is  true 
that  the  dominant  purpose  of  the  law  is  to 
prohibit  tbe  manufiicture  and  sale  of  intoxi- 
cating liquors,  to  the  end  that  tbe  economic 
welfare,  health,  peace,  and  morals  of  the  peo- 
ple may  be  pnmioted.  Both  the  title  of  the 
act  and  the  ballot  title  by  wliOi  it  wa«  nb- 
mittod  to  vote  ao  show. 
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[2]  But  In  the  exercise  of  the  police  power 
the  Legislature,  or  the  people  acting  In  a 
legislative  capacity,  may,  without  Impinging 
either  the  state  or  the  federal  Constitution, 
prohibit  the  sale  of  beverages,  not  intoxicat- 
ing In  fact  and  wholly  innocuous,  when  sepa- 
rately considered,  and  may  conclusively  de- 
fine such  beverages  as  intoxicating  liquors 
within  the  meaning  of  the  prohibitory  law, 
whenever  that  course  has  any  reasonable  re- 
lation to  the  accomplishment  of  the  dominant 
purpose.  "This  Is  no  longer  a  question  for 
argument  or  even  of  doubt,"  State  v.  Fred- 
erickson.  101  Me.  37,  63  Atl.  535,  6  L.  R.  A. 
{N.  S.)  186,  115  Am.  St  Bep.  295,  S  Ann.  Gas. 
48;  Purity  Extract  &  Tonic  Co.  v.  Lynch, 
226  U.  S.  192,  33  Sup.  Ct  44.  57  L.  Ed.  184. 
If  therefore  any  beverage  of  sncb  composi- 
tion and  character  as  reasonable  to  Include 
the  stuff  called  "LIfestafE"  Is  expressly  pro- 
hibited or  defined  by  our  law  as  an  Intoxicat- 
ing liquor,  then  Llfestafif  Is  prohibited. 

[3]  It  Is  next  argued  that  nothing  except 
"liquor"  Is  prohibited,  and  that  the  word 
"liquor"  ex  vl  termini  means  an  alcoholic  or 
intoxicating  liquid,  and  that  therefore  noth- 
ing but  alcoholic  or  intoxicatlDg  llqnida  are 
prohibited.  It  Is  true  that  audi  Is  one  of 
the  meanings  of  the  word  "Uquor,"  but  all 
of  the  standard  dictionaries  agree  that  it 
also  mesns  a  liquid  of  any  sort  See  Gen- 
tuiT  Dictionary,  Webster's  New  International 
Dictionary,  and  Standard  Dictionary.  The 
first  two  of  tbese,  the  three  leading  dic- 
tionaries, give  the  meuitng  of  the  noun 
"Uquor"  as  synonymous  with  the  noun  "11^ 
uld,"  and  the  third  gives  the  same  meaning 
as  a  secondary  definition.  It  can  hardly  be 
said,  therefore,  that  the  word  "Uquor"  has 
any  such  settled  and  exclusive  meaning  of 
an  alcoholic  or  an  intoxicnting  liquid  as  to 
make  it  the  baMs  of  a  persuasive,  much  less 
of  a  conclusive,  argument,  for  such  a  con- 
struction of  the  statute.  Appellant's  minor 
premise  failing,  his  argument  falls. 

[4]  A  further  argument  Is  based  npon  the 
statutory  deflnltion  of  the  term  "Intoxicating 
Uquor"  as  found  in  section  2  of  our  prohibi- 
tory law  (Laws  of  1915,  p.  2;  Rem.  Code 
1915, 1  6262—2),  which  reads  as  follows: 

"The  phrase  'intoxicating  liquor,'  wherever 
used  in  this  act,  sball  be  held  and  construed 
to  include  whisky,  brandy,  fin,  rum,  wine,  ale, 
beer  and  any  spirituous,  viaous,  fermented  or 
malt  liquor,  and  every  other  liquor  or  liquid 
coDtainmg  intoxicating  propertiea,  which  is  ca- 
pable of  being  used  as  a  beverage,  whether 
medicated  or  not,  and  all  liquids,  whether  pro- 
prietary, patented  or  not,  which  contain  any 
alcohol,  which  are  capable  of  being  used  as  a 
beverage." 

Respondent  concedes  that  the  only  term  in 
this  definition  which  can  reasonably  include 
a  nonalcoholic  nonlntoxlcatlng  liquor,  such  as 
LIfestafF  is  admitted  to  be,  is  the  term  "malt 
liquor."  Appellant  urges  that  the  clause, 
"and  every  other  liquor  or  Ilqnld  containing 
intoxicating  properties,"  limits  and  restricts 
the  dasses  of  l^nor  apeoUicaUy  enumerated 


and  preceding  it  to  such  liquors  or  liquids 
as  contain  intoxicating  properties,  and  that 
therefore  the  term  "malt  liquor"  cannot  in- 
clude Llfestaff.  It  is  insisted  that  such  la 
the  necessary  significance  of  the  word  "other" 
as  found  in  the  alleged  qualifying  clause. 
Several  decisions  from  other  states  are  dted 
as  sustaining  this  view.  Typical  and  strong- 
est  of  these  are  Bowling  Oreen  v.  McMuUen, 
134  Ky.  742,  122  S.  W.  823.  26  U  R.  A.  (N.  S.) 
895,  and  People  v.  Strlckler,  25  CaL  App.  60, 
142  Pac.  1121.  In  the  McMuUen  Case  the 
stipulated  facts  admitted  that  the  Uquor, 
called  "next-to-beer."  was  a  malt  liquor  con- 
taining less  than  2  per  cent,  and  more  than 
one-half  of  1  per  cent,  of  alcohol,  and  was 
nonlntoxicating ;  that  Is  to  say.  In  the  largest 
quantities  in  which  it  might  be  drunk  it 
would  not  intoxicate.  The  statute  defined 
the  inlilblted  Uquors  as  "spirituous,  vinous, 
malt,  and  other  intoxicating  liquors."  The 
question  was  whether  malt  Uquor  which  would 
not  intoxicate  was  within  this  definition.  It 
was  held  that  the  inhibition  was  <»ily  against 
intoxicating  drinks,  The  court  said:  "If 
not,  why  use  the  words  'or  otbw  intoxlcatioK 
Uqnorsr**  However  conclusive  this  may 
seem  to  the  court  whldi  announced  It,  U 
seems  far  from  conclusiTe  to  us.  The  answer 
to  the  oonrt's  question  seems  plain.  The 
general  words,  "or  other  tntoxlcating  liquors," 
were  Intended  to  add  to  the  ttalnsi  thereto- 
fore specifically  enumerated,  not  to  take 
away  from  or  limit  what  had  already  been 
Induded.  Moreover,  even  assuming  the  ar> 
gumoit  sound  as  applied  to  the  statute  there 
involved,  that  statute  Is  {Mlpably  differoit 
from  ours.  It  might  be  argued  with  some 
show  of  reason  that  the  word  "other"  as 
there  used  quaUfies  the  term  'intoxicating 
liquors"  as  a  whole.  That  statute  says,  "or 
other  intoxicating  Uquors."  In  our  statute 
the  coUocation  of  the  words  Is  different.  It 
says,  "every  other  Uquor  or  Uquid,"  the  word 
"other"  thus  quaUfying  only  the  words  "liq- 
uor or  Uquid,"  which  are  subsequently  quaU- 
fled  by  the  words  "containing  intoxicating 
properties."  SUte  v.  BaUey,  67  Wash.  336. 
121  Pac.  821. 

Our  statutory  definition  was  clearly  In- 
tended to  define  as  intoxicating  Uquors  three 
distinct  groups:  (1)  Whisky,  brandy,  gin, 
rum.  wine,  ale,  beer,  and  any  splrltuousi  vin- 
ous, fermented,  or  malt  Uqnor;  (2)  every 
other  Uquor  or  liquid  containing  Intoxicat- 
ing properties  which  Is  capable  of  being  used 
as  a  beverage,  whether  medicated  or  not; 
(3)  all  Uqulds,  whether  proprietary,  patented, 
or  not,  which  contain  any  aloAol  which  are 
capable  of  being  used  as  a  beverage.  The 
first  group  defines,  eo  nomine,  as  Intoxicating 
Uquors,  certain  specific  Uqulds  without  ref- 
erence to  their  properties,  because  they  are 
aU  Uquors  which  are  generally  understood  to 
contain  alcohol  In  some  quantity.  The  sec- 
ond group  merely  adds  to  the  things  prohibit- 
ed another  class  of  pnblUted  Uanors,  wltti 
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no  description  save  the  Intoxlcatliis  qoalltr. 
The  third  group  adds  stlU  another  class  to 
the  things  already  prohibited,  namely,  llq- 
nlds,  whether  proprietary  or  not,  describing 
them  by  their  alcoholic  property.  The  words, 
"every  other  llqoor  or  liquid  containing  In- 
toxicating properties"  qualify  nothing  else, 
but  describe  and  add  another  class  of  the 
things  tbe  sale  and  manufacture  of  which  are 
prohibited.  The  clause  quoted  was  Intended 
to  add  and  Inclade,  not  to  limit  or  restrict. 

In  the  case  of  People  t.  Strlckler,  supra,  a 
demurrer  to  an  loformation,  charging  the 
sale  of  malt  liquor  containing  less  than  1 
per  cent,  of  alcohol,  was  sustained  by  the 
trial  court,  and  the  people  appealed.  The 
statute  defined  the  term  "alcoholic  liquors" 
as  follows: 

"The  term  'aJcohoIic  liquors'  aa  used  in  this 
act  shall  include  spirituoua,  vinous  and  malt 
IiQuors,  iind  any  other  liquor  or  mixture  of  liq- 
uors which  contain  one  per  cent,  by  volume, 
or  more,  of  alcohol  and  which  is  not  bo  mixed 
with  other  drugs  as  to  prevent  its  use  as  a 
beTerage." 

l$]  The  Supreme  Court  affirmed  the  judg- 
ment on  the  ground  that  under  the  rule  ejus- 
dem  generis  the  specific  words  "sptrituoua, 
vinoas,  and  malt  liquors"  were  qaalified  and 
controlled  by  the  succeeding  clause,  "any 
other  liquor  or  mixture  of  liquors  which 
contain  1  per  cent,  by  volume,  or  more,  of 
alcohol."  The  decision  is  obviously  unsound. 
It  reverses  the  rule  of  ejusdem  generis  in  or- 
der to  make  the  general  terms  of  the  stat- 
utory definition  control  the  particular  terms. 
The  correct  application  of  that  rale  in  atat> 
utory  construction  is  just  the  converse. 

"In  statutory  construction,  tbe  'ejusdem  gen- 
eris mle'  is  uiat  where  general  words  foUow 
an  enumeration  of  persons  or  things,  by  words 
of  a  particular  and  specific  meaning,  such  gen- 
eral words  are  not  to  be  construed  In  tbeir 
widert  extent,  bat  are  to  be  held  as  applying 
only  to  persons  or  things  of  tbe  same  general 
Und  or  dass  as  tlwse  spedflcally  mennoned." 
Black's  Law  DictionaiT,  p.  41&^ 

See,  also,  Bouvler's  Law  Dictionary 
(Rawle's  3d  Revision)  p.  979. 

[Ij  The  fact  is  that  the  rtde  ejusdem  gen- 
eris baa  nothing  to  do  with  the  case.  The 
statute  there  imder  construction,  as  ours, 
defined  one  group  by  specific  enumeration 
and  a  second  group  by  quality.  The  Mc- 
Mullen  Case  makes  tbe  same  mistake  in  ar- 
gument, though  not  labeling  the  process  as 
an  application  of  the  rule  ejusdem  generis. 
In  the  following  cases  In  which  the  same 
argument  was  advanced  as  that  of  appellant 
here  tbe  courts  have  ruled  contrary  to  his 
contention.  In  each  of  these  cases  the  gen- 
eral dause  In  the  statute  Included  the  word 
"other"  as  here.  Marks  v.  State,  159  Ala.  71, 
48  South.  8G4. 133  Am.  St  Rep.  20;  Fuller  v. 
JacksMi,  97  Miss.  237,  52  South.  873,  30  L.  B. 
A.  (N.  S.)  1078;  La  FoUette  v.  Murray,  81 
Ohio  St  474.  »1  N.  B.  294;  United  States  v. 
Cohn,  2  Ind.  T.  474,  62  S.  W.  88.  In  tbe 
Marks  Case  the  atatute  was  much  like  ours. 
It  probiUteft— 


"any  alcohdlcL  spirftnooi^  vinons  or  malt  liq- 
uors, iutozicatuig  bitters  or  beren^s  or  otber 
hqaors  or  beverages  by  wbatsoever  name  call- 
ed, which  if  drunk  to  excess  wiU  produce  In- 
toxication.  •  •  • 

In  answer  to  the  argmnent  here  advanced 
the  court  said: 

"While  we  agree  in  part  with  counsel  for  ap- 
pellant, we  cannot  concur  with  them  in  the  con- 
tention (so  forcefully  and  ably  insisted  upon) 
to  the  effect  that  tbe  clause,  *which  if  drunk 
to  excess  will  produce  intoxication,'  qualifies 
and  relates  to  each  and  aU  of  the  liquors  or 
beverages  which  precede  it;  that  is,  to  alco- 
holic, spirituous,  vinous,  or  malt  drinks.  We 
are  indined  to  tbe  opinion  that  tills  phrase 
(jualifies  or  refers  only  to  the  clause,  'or  otber 
liquors  or  bevera|:es  by  wbatsoever  name  call- 
ed,' which  immediately  precedes  it,  and  which 
two  phrases,  taken  together,  constitute  one  of 
the  six  classes  of  liquor  and  beverage  tbe  sale 
of  which  is  prohibited.  We  are  led  to  this 
conclusion,  not  alone  by  the  composition,  and 
grammatical  construction  of  this  section  of  the 
act,  but  also  by  a  reference  to  the  history  of 
such  leKislation  in  this  and  other  states,  and 
the  judicial  cnnstructioa  put  upon  the  terms 
'spintuons.'  'rinons,'  'malt.'  and  'intoxicating' 
liquors  and  beverages  by  this  and  other  courts. 
These  terms  each  had  a  well  defined  and  ac- 
cepted judicial,  construction  by  the  courts, 
when  used  in  such  statutes;  and  it  does  not 
appear  that  there  was  any  intention  to  cbnnge 
that  well-accepted  judicial  construction.  They 
were  severally  treated  as  beli^  well  known  and 
defined:  but  the  phrase,  'or  other  liquors  or 
beverages  by  whatsoever  name  called,'  is  clearly 
shown  not  to  refer  to  every  well  known  or  de- 
fined class,  but  la  intended  to  include  any  and 
all  other  classes  or  Idnds,  not  embraced  in  the 
foregoing  five  classes  named,  'which  if  drunk 
to  excess  will  produce  intoxication.' " 

The  reasons  given  In  the  other  decisions 
cited  for  holding  the  same  way  are  equally 
cogent  It  will  not  avail  to  use  the  argument 
of  convenience  to  the  ^ect  that  our  con- 
stractlon  will  make  the  sale  of  "finger  ale" 
and  "root-beer"  eriminaL  These  things  have 
as  dlstincttve  a  meaning  In  common  parlance 
as  ale  or  beer  have  when  standing  alone. 
Th^,  like  oth«  nnnamed  beverages,  will 
have  to  be  tested  by  tbe  tect  whethw  they 
contain  Intoxicating  properties,  idnce  they 
are  not  enumerated  by  name  in  the  statutory 
definition  of  intoxicating  liquors.  Sawyer  t. 
Botti,  147  Iowa,  453,  124  N.  W.  787,  27  L. 
R.  A.  (N.  S,)  1007. 

[7,  t]  We  hold,  therefore,  that  the  liquors 
enumerated  by  name  In  our  statutory  defi- 
nition of  Intoxicating  liquors  are  conclusive- 
ly presumed  to  be  Intoxicating  Uguors  with- 
out regard  to  their  actual  intoxicating  prop- 
erties and  whether  in  potable  quantities  they 
will  In  fact  Intoxicate  or  not.  That  as  to 
such  liquors  it  is  only  necessary  to  prove 
that  the  thing  sold  was  one  of  the  class 
named,  but  that  as  to  other  liquors  or  liq- 
uids capable  of  being  used  as  a  beverage  It 
is  necessary  to  prove  their  Intoxicating  prop- 
erties. It  Is  conceded  that  LlfestafT  cannot 
belong  to  elUier  the  second  or  third  dass 
mentioned  in  the  statutory  definition.  By 
this  process  of  elimination  the  question  here 
Involved  is  finally  reduced  to  this:  Is  the 
stuff  called  "Lif6stafl"  a  maU  Uqaor?  If  It 


Digitized  by 


Google 


84 


161  PAOinO 


REPOBTKB 


(Waah. 


Is,  It  li  problblted  whether  It  contains  lutox< 
tcating  prcirertieB  or  not,  and  wh^her  it  coo- 
talns  alcohol  or  not. 

[t]  The  flrst  cardinal  rule  of  oonstruction 
Is  that  words  nsed  in  a  statute,  unless  the 
context  shows  that  they  are  used  in  a  tech- 
nical or  particular  sense,  are  to  be  given 
their  ordinary  meaning.  2  Lewis*  Snther- 
land,  Statutory  Cionstnictlon  (2d  Ed.)  p.  749, 
(  390 ;  Endllch,  Interpretation  o£  Statutes,  p. 
4.12. 

110]  It  follows  that  the  words  "nult  Ua- 
nor**  which  are  evidently  used  in  no  tech- 
nical sense,  must  be  given  the  meaning  ac- 
corded to  them  in  the  standard  dictionaries 
of  our  language,  ^e  ftdlowlng  are  the  defi- 
nitions glTCT  by  the  three  dfctionarla  uni- 
versally rec<^ized  as  authority: 

Standard  Dictionary: 

"Matt  HffHor,  any  alcoholic  beverage  brewed 
from  malt." 

Century  Dictionary: 

"Malt  liquor,  a  Ereneral  term  for  an  alcoholic 

beveniKe  produced  merely  by  the  fermentation 
of  malt  as  opposed  to  those  obtained  by  tbe 
distillation  of  malt  or  m&sh." 

Webster's  New  International  Dictionary^ 
"Matt  liquor,  an  alooholie  liquor  as  beer,  ale, 

porter,  etc,  preitared  by  fermenting  an  infusion 

of  malt." 

We  have  been  unable  to  find  any  definition 
giving  to  the  term  "malt  liquor"  any  other 
meaning  than  the  above,  whether  technical 
or  not  The  text-books  are  equally  in  unison. 
Joyce,  Intoxicating  Liquors,  p.  12,  |  12,  de- 
fines malt  liquor  as  follows: 

"The  common  and  approved  usage  of  the 
term  'malt  liquor*  is  'an  alcoholic  liquor  as  beer, 
nle  or  porter,  prepared  by  fermenting  an  in- 
fusion of  malt.'  'Malt  liquors'  embrace  porter, 
ale,  beer,  and  the  like,  which  are  the  result  or 
product  of  a  process  by  which  grain— usually 
barlej[ — is  steeped  in  water  to  the  point  of  ger- 
mination, the  starch  of  the  grain  bein^  thus 
converted  into  saccharine  matter,  which  is  kiln 
dried,  then  mixed  with  hops,  and,  by  a  further 
process  of  brewing,  made  into  a  beverage.  In 
Alabama  it  has  been  decided  that  the  court  will 
take  judicial  notice  of  tbe  meaning  of  tbe  words 
'malt  liquor'  as  used  in  a  penal  statute,  and 
may,  In  a  proper  case,  give  its  definition  In  a 
charge  to  the  Jury.** 

Black's  Law  Dictionary,  p.  752,  defines  the 
term  as  follows: 

"Malt  liquor.  A  general  term.  Including  all 
alcoholic  beverages  prepared  essentially  by  the 
fermentation  of  an  infusion  of  malt  (as  dis- 
tinguished from  such  liquors  as  are  prodaced 
by  tbe  process  of  distillation),  and  particularly 
such  beverages  as  are  made  from  malt  and 
hops,  like  beer,  ale,  and  porter." 

26  Cyc.  121,  defines  the  term  as  follows: 
"Malt  liquor.  An  alcoholic  liquor,  as  beer, 
ale,  or  porter,  prepared  by  fermenting  an  in* 
fusion  of  malt;  a  general  term  for  alcoholic 
beverages  produced  merebr  by  the  fermentation 
of  malt  as  opposed  to  those  obtained  by  dis- 
tillation of  mut  or  mash." 

19  Am.  &  Eng.  Ency^  of  Law  Ed.)  p. 
706,  defines  it  as  follow: 

"Malt  liquor.  Malt  liquor  is  a  general  term 
for  an  alcoholic  beverage  produced  merely  by 
fermentation  of  malt,  as  opposed  to  those  ob- 
tained by  distillation  of  malt  or  ma^** 


Wherever  any  court  has  essayed  a  deflnl- 
tion  of  tbe  term  "malt  Uquor,"  it  is  In  strict 
aeoM^  with  the  for^^oli^  defloitiona. 

In  Pennell.T.  State,  141  Wis.  35.  123  N. 
W.  116,  lie,  the  court  defined  the  terms  "Bpir- 
Ituous  liquor,"  "malt  liquor,"  and  "vinous 
Uquor"  as  follows: 

"The  word  'llquoH  In  a  statute  regulating  or 
forbidding  tbe  sale  of  intoxicants  should  be 
taken  to  mean  an  alcoholic  beverage.  Gent 
Diet;  Standard  Diet;  People  v.  Crilley.  20 
Barb.  (N.  Y.)  246;  D.  S.  v.  Oohn.  2  Ind.  474, 
52  S.  W.  38.  Tlve  associated  word  'drinks'  In 
such  statute  means  an  alcoholic  beverage. 
State  V.  Oliver,  26  W.  Va.  422.  53  Am.  Rep.  79. 
Alcohol  is  a  product  of  fermentation.  Malt- 
ing is  a  process  preliminary  to  fermentation. 
Alcohol  is  separated,  not  produced,  by  distil- 
lation, and  the  liquor  thus  separated  contain- 
ing a  percentage  of  alcohol  ts  called  spirituous 
liquor.  Where  there  is  no  such  separation, 
but  tbe  alcohol  produced  by  fermentation  re- 
mains in  the  liquid  drawn  off  from  tbe  malt, 
the  product  Is  called  malt  liquor.  Where  the 
production  of  alcohol  by  fermentation  is  pre* 
ceded  by  no  malting  process,  as  in  tbe  case  at 
wine,  the  product  is  called  vinous  liquor." 

In  Marks  v.  State,  supra,  the  court  says: 

"  'Malt  liquors'  are  the  product  of  a  process 
by  woicb  grain  is  steeped  m  water  to  the  point 
of  germination,  the  starch  of  the  grain  being 
thus  converted  into  saccharine  matter,  which  is 
kiln  dried,  then  mixed  with  hope,  and,  by  a 
further  process  of  brewing,  made  into  a  bever- 
age. The  term  embraces  porter,  ale,  beer,  and 
tbe  like.'*  i~  , 

Though  In  the  last  definition  the  term  "ffer- 
mentation"  Is  not  used  but  "brewing"  instead, 
the  term  "brewing"  Itself  includes  fermenta- 
tion. See  Standard  Dictlcmary;  Webster's 
New  International  pictlonary;  Century  Difr 
ttonary. 

In  United  States  r.  Ducoumau  (O.  GL)  64 
Fed.  138,  it  was  said: 

'The  ordinaty  acceptation  of  the  term  'malt 
liquor'  import*  a  fermented  liquor,  made  chiefly 
of  malt  *  • 

In  Sarlls  t.  United  States,  102  U.  8.  670; 
14  Sup.  Ct  420.  38  U  BkL  650,  JusUce  Shlras 
adopted  the  definltlcai  given  in  the  Century 
Dictionary  and  above  quoted. 

In  State  v.  GIU.  89  Hlnn.  602,  95  N.  W. 
449,  the  court  said: 

"But  the  defendant  daims  that  titers  are 
some  malt  liquors  which  are  not  intoxicating; 
hence  the  complaint  should  have  alleged  tbe 
sale  of  an  intoxicating  malt  liquor.  Ttiis  U 
just  what  tbe,  complaint  did  do  without  any 
tautology,  for  the  term  'malt  Bqnors'  Is  used 
in  the  charter  of  the  dty,  in  the  ordinance  fa 
question,  and  In  the  complaint  in  accordance 
with  the  common  and  approved  usage  of  the 
term,  and  not  in  any  tecnnical  sense.  Q.  S. 
1894, 1  256.  Tbi  common  and  approved  usage 
of  the  term  'malt  liquor'  is  'an  alcoholic  liq- 
uor, as  beer,  ale  or  porter,  prewred  by  fer> 
menting  an  infusion  of  malt  Webster's  In- 
ternational Dictionary.*' 

In  State  t.  Lynch  (Del.)  90  AtL  82,  the 
court  nsed  the  following  language: 

"Ualt  liquor,  ot  beer,  as  is  commcmly  known, 
Is  a  brewed  liquor  made  of  grain,  espedally 
barley,  flavored  with  hops,  and  is  a  liqnoi 
which  has  undergone  ferraentatiMi,  and  con- 
tains alcohoL" 
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Id  Bx  parte  Townseod,  64  Tex.  Or.  B.  8S0, 
144  S.  W.  628,  Ann.  Gas.  1014C,  814.  we  find 
the  following  language: 

This  leads  to  the  iBquiry  of  wbat  is  malt  liq- 
nor.  Mr.  Jofce,  in  lila  work  on  Int.  lAq.  S  12, 
defines  it  as  follows:  The  common  and  ap- 
proved usage  of  the  term  "malt  liqaor"  ta  an 
alcohdic  liquor,  aa  beer,  ale,  ot  porter,  prerar- 
«d  bj  fermentlns  an  infualoiL  of  malt  The 
Century  DictJonar;  defines  It  aa  a  'general 
term  for  an  alcohol  [alcoholic]  beverafte  pro- 
duced merely  by  the  fermentation  of 'malt'  So, 
then,  it  is  clear  that  all  malt  liquor  is  an  alco- 
holic liqaor,  and  the  Legislature  in  this  in- 
stance waa  dealing  with  a  noQintoxicatiDg  al- 
coholic liquor.  IntozicatiDg  liquor  ia  any  liquor 
containing  alcohol  which  can  be  drank  aa  a  bev- 
erafte in  such  quantity  aa  will  produce  intoxi- 
cation." 

We  have  set  out  the  foregoing  deflnltloos 
In  order  to  show  the  absolute  unanimity  of 
oplnloD  that  "malt  liquor"  Is  an  alcoholic  liq- 
aor and  Is  a  fermented  liquor.  Fermenta- 
tion produces  alcohol.  Every  malt  liquor  is 
fermented,  and  hence  contains  at  least  some 
percentage  of  alcohol.  Unless  the  foregoing 
definitions  are  all  wrong,  such  Is  the  Inevi- 
table conclusion  to  which  we  are' driven.  The 
mere  fact  that  a  liquid  contains  malt  does 
not  bring  it  within  any  definition  of  the 
words  "malt  liquor,"  which  can  be  found  In 
any  recognized  dictionary,  text-book  or  In 
any  definition  given  by  any  court  Malt  Is 
neither  fermented  nor  does  It  contain  alco- 
hol It  is  defined  in  the  Ceutni7  DlctloiiuT 
aa  follows: 

"Qiain  in  which,  by  partial  germinatioo,  ar^ 
rested  at  the  proper  stage  by  heat,  the  starch 
Is  converted  into  saccharine  matter  (grape- 
sopir),  the  unfermented  solution  of  the  latter 
being  the  Bweetwort  of  the  brewer.  By  the 
additton  of  hops,  and  the  sabseqnent  processes 
4rf  cooling,  fermentation,  and  clarification,  the 
wort  ia  converted  into  porter,  ale,  or  beer. 
The  alcoholic  fermentation  of  the  wort  without 
the  addition  of  bops,  and  distillation,  yield 
erode  whisky.** 

It  Is  defined  in  Blair's  Law  Dictionary  aa 
follows: 

"Malt  A  snbatance  produced  from  barley  or 
other  grain-  by  a  process  of  steeping  in  water 
ontil  germination  begins  and  then  drying  in  a 
Idln,  tbus  converting  the  starch  Into  aaccoarioe 
matter." 

We  have  been  dted  to  but  one  case,  and 
have  been  unable  after  many  days  of  search 
to  find  another,  In  which  any  liquor  or  liquid 
has  been  held  to  be  a  malt  liquor  merely  be- 
cause It  contained  some  percentage  of  malt 
That  case  Is  Parity  Extract  &  Tonic  Co.  v. 
I^ch,  100  Miss.  650,  S6  South.  316.  The  liq- 
uid there  Involved  was  called  "Polnsetta." 
It  waa  admitted  that  It  contained  no  alcohol, 
preservatlTes  or  saccharine ;  that  It  was  sold 
as  a  beverage ;  that  it  was  composed  of  90.45 
per  cent  pure  distilled  water,  9.55  per  cent 
of  solids  derived  frcsn  cereals  In  an  unfer^ 
men  ted  state;  and  that  It  contained  6.73  per 
cent  of  malt  It  was  admitted  that  the  grain 
used  waa  not  fermented  or  steeped  In  such  a 
way  aa  to  produce  either  saccharine  matter 
or  alccdiol.  On  these  facts  the  court  said: 

"In  the  discnsrion  of  this  case  we  start  out 
with  the  admisirf<m  of  counsel  ttiat  this  drbik 


ia  a  beverage  containing  no  alcohd,  it  is  true, 
but  containing  6.78  per  cent  of  malt,  and  we 
unhesitatingly  pronounce  the  beverage  a  malt 
liquor.  It  can  be  nothing  else." 

Had  Uiat  court  hesitated  long  enough  to 
loc^  at  any  standard  dictionary,  any  law 
dfbtionary,  or  the  dect8i<Hi  of  any  court  In 
which  the  term  "malt  liquor**  had  been  de- 
fined, it  would  have  found  that  the  mere 
fact  that  a  liquid  beverage  ctmtains  malt 
does  not  make  it  a  malt  liquor,  unless  It  be 
also  fermented  and  Is  alcoholic.  We  are 
asked  to  proceed  In  the  same  unhesitating 
manner  and  pronounce  the  beverage  here  In- 
volved a  malt  liquor  in  the  face  of  every  oth- 
er de<^on  where  the  question  has  arisen. 
Malt  liquor  Is  both  alcoholic  and  fermented. 
While  the  generic  term  "malt  liquor"  in- 
cludes both  Intoxicating  and  nonlntoxlcatlng 
liquors,  this  is  because  some  liquors  which 
are  both  fermented  and  contain  alcohol  have 
too  small  a  percentage  of  alcohol  to  produce 
intoxication  In  any  quantity  which  a  person 
may  be  able  to  take  at  one  time.  Tbls  Is 
the  distinction  found  in  many  of  the  cases 
between  Intoxicating  and  uonlntoxicaUng 
malt  liquors.  LIfestaff,  the  liquid  here  In- 
volved, Is  concededly  neither  alcoholic  nor 
fermented.  It  is  therefore  not  a  malt  liquor. 
None  of  the  decisions  dted  by  either  side 
save  the  Lynch  Case  sustains  the  other  view. 
On  the  contrary,  so  far  as  they  have  any 
bearing  at  all  on  the  meaning  of  the  term 
"malt  liquor"  they  Impliedly  sustain  the  con- 
clusion which  we  have  reached.  The  Lynch 
Case  was  appealed  to  the  Supreme  Court  of 
the  United  States  (Purity  Extract  &  Tonic 
Ca  V.  Lynch,  226  U.  S.  192,  33  Sup.  Ct  44, 
67  L.  Bd.  184),  but  that  court  holding  itself 
bound  by  the  dedslon  of  the  state  court  as 
to  the  scope  of  the  Mississippi  statute, 
not  pass  upcm  the  questtim  whether  P<An- 
setta  was  or  was  not  a  malt  liquor.  On  the 
c<mtnu7  It  held  that  It  bad  no  Jnrlsdictioo 
to  pass  upon  that  question. 

In  the  following  cases  cited  by  respondent 
the  sale  of  "malt  liquor"  was  prohibited  eo 
nomine  by  the  statutes  inridved.  It  waa 
held  that  It  was  neither  necessary  to  allege 
nor  proTe  that  the  **malt  liquor**  In  question 
In  the  given  case  was  capable  of  produdng 
lntozlGati<nL  But  In  each  ot  these  cases  the 
liquor  ioToIved  waa  dther  admitted  to  he  a 
"malt  liquor,"  or  admitted  or  proved  to  be 
a  fermented  liquor,  containing  both  malt  and 
alcohol— hence  was  either  admitted  to  be  or 
proven  to  be  such  a  liquor  as  is  defined  to  be 
a  "malt  liquor"  by  the  dictionaries.  In  Pul- 
ler V.  Jackson,  97  Miss.  237,  52  South.  873, 
30  L.  R.  A.  (N.  S.)  1078,  same  case  on  sug- 
gestion of  error,  97  Miss.  253,  52  South.  876, 
30  L.  B.  A.  (N.  S.)  1078,  the  liquor  was  "malt 
ale.**  The  agreed  facts  showed  that  it  con- 
tained 2.71  per  cent  of  alcohol  by  volume, 
and  conceded  that  It  was  a  "malt  liquor." 
The  statute  (Code  1906,  {  1746,  as  amended 
by  Lews  1906.  a  UK)  prohibited: 
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"Aq7  vinonfl,  alcoboUc.  malt,  intoxicating,  or 
spirituona  liqnors,  or  intoxicating  bitters,  or 
other  drinks,  which  if  drunk  to  ezeeiB  will  pro- 
duce intoxicatioD.  •  •  • " 

It  was  held  that  the  Uqvtnr  In  question, 
t>^ng  "malt  Itqaor,"  was  prohibited  in  terms 
whether  it  would  in  taxt  intoxicate  or  n(ft. 

In  Bx  parte  Lockman,  18  Idaho.  465.  liO 
Pac  253.  46  L.  R.  A.  (N.  S.)  769.  the  liquor 
was  "near  beer."  It  was  admitted  that  this 
near  beer  was  a  **malt  Uqu(nr."  The  undis- 
puted evidence  showed  that  it  contained  1.28 
per  cent  alcohcd  and  7.1  per  cent,  malt  ex- 
tract, but  did  not  contain  enough  alcohol  to 
intoxicate  in  the  largest  quantity  which 
could  be  consumed  at  one  time.  The  statute 
(Laws  1009,  p.  18.  {  31)  defined  Intoxicating 
liquors  as  follows: 

"The  words  'intoxicating  liquors'  as  used  in 
tliis  act  shall  be  deemed  and  coDstrued  to  in- 
clude spirituous,  vinous,  malt  and  fermented 
liquors,  and  all  mixtures  and  preparations 
thereof,  incloding  bitters  and  other  drmks  that 
may  be  used  as  a  beverage  and  produce  intoxi- 
cation." 

The  court  said: 

"The  Legislature  likewise  recognized  the  fact 
that  TiQous,  malt  snd  fermented  liquors  all 
contnio.  to  some  extent,  the  element  of  alcohol, 
although  it  may  not  be  to  such  a  degree  as  will 
produce  intoxication.  They,  therefore,  conclud- 
ed when  writing  this  statute  defining  the  words 
'intoxicating  liquors,'  to  declare  as  a  matter  of 
law  that  all  'spirituous,  vinous,  malt,  and  fer- 
mented liquors*  are  intoxicating,  irrespective 
of  tbe  amount  of  alcohol  they  may  contain,  and 
whether  or  not  the  particular  kind  of  drink 
will  in  fact  produce  intoxication." 

Held,  the  liquor  In  question,  being  conced- 
edly  a  "malt  liquor,"  was  declared  by  the 
statute  as  .a  matter  of  law  to  be  an  intoxi- 
cating liquor  and  prohibited. 

In  Brown  v.  State,  17  Ariz.  314,  152  Pac. 
578,  the  liquor  was  called  "Barette."  It  was 
conceded  that  It  contained  1.96  per  cent,  of 
alcohol  by  volume.  It  was  conceded  to  have 
been  made  by  the  same  process  as  beer,  ex- 
cept that  it  was  made  from  "barley,  rice,  and 
hops,"  while  beer  Is  made  from  "barley  and 
hops."  The  undisputed  evidence  showed  that 
it  was  nonlntoxicating  In  the  largest  quan- 
tity which  could  be  drunk.  The  Constltotlon 
of  Arizona  prohibits  the  manufocture  or  sale 
In  that  state  of  any  "ardent  spirits,  ale,  beer, 
wine,  or  intoxicating  liquor  or  liquors  of 
whatever  kind."  The  case  was  tried  to  tbe 
court  vrlthout  a  Jury.   The  court  said: 

"We  sre  forced  to  the  conclusion  that  the 
word  lieer,'  as  used  In  the  Constitution,  does 
not  mean  an  Intoxicating  liquid  only,  but  also 
a  nonlntoxicating  fermented  malted  liquor, 
even  though  it  be  not  intoxicating;  that  is, 
if  the  liqupr  be  'beer'  as  defined  and  historical- 
ly known  by  the  standard  lexicographers  and 
by  the  conrts,  its  traffic  is  forbidden  by  the 
Constitution.  If  the  article  involved  in  this 
case  falls  within  the  well-known  definition  of 
'beer,'  whether  it  be  Intoxicating  or  not,  the 
appellant's  act  was  criminal  and  subjects  him 
to  punishment." 

Then  quoting  various  deflnltlona  of  "beer" 
from  Century  Dictionary,  Webster's  Diction- 
ary. Standard  Dictionary,  Encyclopedia  Brt- 
tannlca,  Joyoe  on  Intoxicating  Liquors,  and 


Woolen  ft  Thornton  on  Intoxicating  Liquors, 
the  court  held  that  the  llqnor,  being  beer, 
was  prohibited,  eo  nomine,  by  the  Gonstltu* 
tlon.  whether  Intoxicating  or  not. 

In  Douglas  v.  State,  21  Ind.  App.  302.  52 
N.  B.  238,  the  stuff  sold  was  called  "hop  ale." 
The  indictmeut  charged  a  sale  of  "beer." 
There  was  evidence  tending  to  show  that  It 
was  In  fact  beer.  There  was  also  evidence 
that  It  was  not  beer,  and  was  not  In  fact  In- 
toxicating. There  was  no  evidence  that  it 
was  not  of  a  malted  and  fermented  quality. 
Tbe  statute  declared: 

"The  words  latoxicatinff  liquor*  shall  apply 
to  any  spirituous,  vinous,  or  malt  liquor,  or 
any  intoxicating  liquor  whatever  which  is  used 
or  may  be  used  as  a  beverage." 

The  court  instmcted  the  Jury  that  "  'beei' 
In  the  estimation  of  the  law  Is  fermuited 
liquor,  made  from  any  malted  grain,  with 
hopo  or  other  bitter  flaroring  matter."  He 
also  instructed  that  only  a  sale  of  "beer," 
as  charged  in  the  Indictment,  could  sustain  a 
verdict  of  yullty,  and  that ; 

"It  is  claimed  by  the  defendant  that  tbe  liq- 
uor on  the  occasion  referred  to  in  the  indict- 
ment was  hop  ale,  which  is  not  intoxicating. 
As  heretofore  stated,  tbe  question  for  yon  to 
determine  is  not  whether  hop  ale  was  sold,  or 
whether  hop  ale  is  intoxicating,  or  whether  beer 
is  intoxicating,  but  your  attention  must  be  di- 
rected to  the  fact  whether  the  liquor  called 
hop  ale  was,  in  fact,  beer,  and  whether  It  was 
sold  as  charged  in  the  indictment" 

On  appeal  these  instructions  were  approv- 
ed.  The  court  said: 

"If  the  court,  as  matter  of  law,  must  know 
that  beer  is  a  malt  liquor,  it  Is  not  necessary 
to  a  conviction  for  the  jury,  besides  finding  a 
sale  of  beer,  to  find  also,  as  a  matter  of  fact, 
that  beer— that  Is,  malt  liquop-is  intoxicating." 

In  United  States  t.  Cohn,  2  Ind.  T.  474,  52 
S.  W.  38.  the  liquor  B<dd  waa  "Rochester 
Tonic."  Tbe  evidence  showed  that  It  waa 
made  in  the  same  manner  as  beer,  and  was 
in  fact  the  second  draw  or  brew  from  the 
maah  from  whidti  beer  bad  previonslr  been 
made,  and  that  it  was  rimply  beer  with  a 
less  percentage  of  alcohol  than  is  contataied 
in  ordinary  beer.  It  contained  3  per  cent, 
of  malt  extract  and  1.73  per  cent,  alcohol. 
It  was  admitted  that  Rodiester  T(mlc  was  a 
malt  liquor.  It  was  conceded  in  argument 
that  the  stuff  contained  2  per  cent  and  under 
of  alcohol,  and  would  not  intoxicate.  The 
statute  prohibited  tbe  sale  of  "any  vinous, 
malt  or  fermented  liquors,  or  any  other  in- 
toxicating drinks  of  any  kind  whatsoever." 
A  prior  statute  had  prohibited  "ale  and 
beer."  The  court  said,  at  pages  500.  002,  of 
2  Ind.  T.,  page  47  of  62  S.  W. : 

"Tbe  evident  object  of  Congress  In  making 
the  change  of  phraseology  in  the  statute  from 
'ale  and  beer*  to  'any  malt  or  fermoited  liq- 
uors' was  not  to  exdnde  that  whidi  the  old 
had  included,  but  It  was  to  Indude  in  the  new 
law  that  wblch  was  excluded  by  the  old,  by 
using  an  expression  broad  enough  to  cover  ah 
forms  and  kinds  of  alcoholic  drinks.  •  •  • 
The  law  as  it  existed  prior  to  the  act  of  189S 
prohibited  ale  and  beer  in  all  of  their  forms. 
The  first  act  passed  afterwards,  relating  to  tiie 
same  conditiottSt  prohibits  malt  Sqnors,  ale  and 
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1>eer,  in  aH  of  tbeir  forms.  Did  GoDgresB  in- 
tend to  make  an  exception  in  the  act  of  1895? 
We  think  not,  and  therefore  hold  that  malt  and 
fermented  liquora,  when  to  be  used  as  bcTerag- 
es  or  for  diinka,  are  prohibited  by  the  atatate, 
in  nil  of  their  forms,  and  the  question  as  to 
whether  or  not  they  are  intoxicating  is  imma- 
terial." 

In  Sawyer  v.  BotU,  147  Iowa,  453,  124  N. 
W.  787,  27  L.  R.  A.  (N.  S.)  1007.  the  action 
was  to  enjoin  the  sale  of  "Justus  beer,"  and 
was  of  course  tried  to  the  court.  The  evi- 
dence showed  tliat  In  the  manufacture  of 
Justus  beer  the  same  materials  were  used 
as  In  lager  beer,  and  the  process  of  malt- 
ing and  extracting  were  the  same,  except 
that  tfie  process  of  fermentation  was  arrest- 
ed before  any  considerable  amount  of  alco- 
hol was  produced,  so  that  Justus  beer  cod- 
talned  about  one-half  of  1  per  cent  of  alco* 
hoi  by  rolume,  while  lager  beer  contains 
3%  per  oent.  of  alcohol.  The  evidence  fur- 
ther showed  that  Justus  beer  was  not  intoxi- 
cating because  no  ordinary  person  could  Im- 
bibe enough  at  one  time  to  get  sufficient  al- 
cohol to  produce  intoxication.  The  statute 
prohibited  the  sale  of  "Intoxicating  liquor," 
except  as  otherwise  provided,  and  defined 
that  term  to  mean  "alcohol,  ale,  wine,  beer, 
spirituous,  vinous  and  malt  liquor,  and  all 
intoxicating  liquor  whatever."  The  injunc- 
tion was  granted.  On  appeal  the  Supreme 
Court  affirmed  the  decree  saying: 

"We  reach  the  conclusion  without  the  slight- 
est doubt  that  the  beverag'e  in  question,  being 
a  li^or  manufactured  from  malted  ffrain  by  a 
proeett  involmnir  fermmtatUm,  no  matter  how 
alight  the  fermentation  may  be.  and  irrespec- 
tive of  the  amount  of  alcohol  wMch  it  actually 
contains,  and  also  without  regard  to  whether 
it  is  in  fact  intoxicating,  is  within  the  statutory 
deseriptioB  of  liquors  the  sale  of  which  is  pro- 
hibited. It  is  conceded  that  the  process  of 
manufacture  of  justus  beer  ia  the  seme  as  that 
of  lager  beer,  save  that  the  fermentation  is 
arrested  at  an  earlier  stage,  and  therefore  less 
alcohol  is  contained  in  the  product.  We  think 
that  such  liquor  is  'beer'  within  the  statutory 
definition,  but,  whether  so  or  not,  it  is  un* 
qneatiwaDly  a  malt  liquor.**   [Italics  oon.] 

Xhe  court  thus  clearly  recognized  the  ele- 
ments of  fermentation  of  malt  and  at  least 
gome  trace  of  alcoAoI  as  the  essential  and 
distinctive  features  of  malt  liquors,  Jnst  as 
do  all  of  the  dictionaries,  though  the  liquid 
In  question  was  not  Intoxicating. 

In  Luther  r.  State.  S3  Neb.  465,  120  N.  W. 
125.  20  L.  B.  A.  (N.  S.)  1146,  the  defendant 
was  diarged  with  selling,  without  ft  license, 
"a  certain  malt  and  Intoxicating  liquor,  to 
wtt,  malt  tonic."  ThB  nndfsputed  evidence 
ahowed  that  the  liquor  contained  IJ,  per 
cent  of  alcohol  and  was  In  the  (flftss  of 
beera."  The  manofacturer'a  label  stated  ttiat 
it  contained  "less  than  2  per  cent  of  alcohol" 
and  was  "brewed."  The  statute  prohibited 
the  sale  of  **malt,  qdrttnons,  or  vinous  llq- 
nota,  or  any  intoxicating  drinks,"  without 
a  license.  The  court  held  that  as  to  -the 
character  of  the  liquor  It  was  not  necessary 
to  prove  mwe  than  that  It  was  a  "malt  liq- 
uor." In  answer  to  the  claim  that  there  was 


no  proof  that  It  would  Intoxtcate  the  court 
said: 

"At  any  rate,  the  law  prohibits  the  sale  of 
'malt  liquors'  without  a  ucense,  and  we  must 
obey  its  plain  niandate.  Alcoholic  beverages 
■re  under  the  ban  of  the  law  in  some  form  or 
other,  in  most  dvllized  countries.  They  are 
known  to  be  the  cause  of  crime,  destitution, 
and  pauperism.  Halt  iiguora  u$ed  <u  beveragea 
are  knoicn  to  eowtain  thai  deatrucHve  ingredi- 
ent. It  was  provra  upon  the  trial  of  this  case 
that  the  beverage  kept  and  sold  by  plaintiff  In 
error  contained  it  ^e  liquor  sold  by  Mm  was 
simply  an  effort  to  evade  the  law.  Tlie  title 
of  the  act  is  'An  act  to  regulate  the  license 
and  sale  of  malt,  ipiritaous.  and  vinous  liq- 
uors.' etc.  The  whole  act  is  built  upon  that 
title.  Malt  liquors  are  as  much  within  both  the 
letter  and  spirit  of  the  law  as  either  of  the 
other  classes  named.  To  say  that  the  Lens- 
lature  intended  to  provide  for  the  regulation 
and  license  of  intoxicating  malt  liquors  would 
require  the  same  word  to  be  used  as  defining 
the  other  classes,  and  would  be  le^alatlng  and 
reading  into  the  statute  a  word  which  the  Leg- 
islature clearly  intended  should  not  be  there. 
This  Is  not  the  province  of  the  courts."  [Ital- 
icB  ours.] 

While  the  court  did  not  define  "malt  liq- 
uor," it  recognized  that  all  malt  liquora  con- 
tain alcohol,  thus  agreeing  with  the  defini- 
tions of  the  lexicographers,  all  of  which  as 
we  have  seen  Include  the  alcoholic  element 

In  La  Follette  v.  Murray.  81  Ohio  St.  474, 
91  N.  E.  294,  the  liquor  involved  was  "Frle- 
don  Beer."  Defendant  was  sued  for  an  oc- 
cupation tax  laid  by  statute  on  the  traffick- 
ing In  "spirituous,  vinous,  malt  or  other  in- 
toxicating liquors."  The  case  was  tried  on 
an  agreed  statement  of  facts,  In  whlclt  It  was 
admitted  that  the  stuff  was  "a  malt  liquor 
containing  .47  of  1  per  cent,  of  alcohol,  but 
not  Intoxicating."  The  court  sustained  a 
Judgment  for  the  tax,  holding  that  the  ge- 
neric term  "malt  Uquors"  Includes  both  non- 
Intoslcatlng  and  Intoxicating  malt  liquors. 
It  did  not  attempt  to  define  malt  liquors  be- 
cause the  liquor  In  question  was  admitted 
to  be  a  malt  liquor  and  contained  alcohol. 

In  State  v.  O'Connell,  99  Me.  61,  58  Atl. 
59,  the  defendant  was  indicted  for  being  a 
common  seller  of  intoxicating  liquors.  While 
the  statute  then  in  force  in  Maine  la  not 
set  out  in  the  opinion,  the  court  said: 

"Rev.  St  1883,  c.  27,  S  33,  amounts  to  a  pro- 
hibition of  the  sale  of  malt  liquor." 

The  evidence  showed  a  sale  of  "Uno  Beer» 
brewed  from  malt,  and  containing  2.36  per 
cent  of  alcohol."  On  the  trial  the  court  re- 
fused to  Instruct  that  the  Jury  must  find  the 
liquor  was  Intoxicating,  but  did  Instruct 
that: 

"If  you  find  beyond  a  reasonable  doubt  that 
the  beer  in  question  was  brewed  from  malt,  it 
was  a  malt  beer,  and  comes  within  the  prohibi- 
tion of  the  statute." 

The  Supreme  Judicial  Ooort  held  that 
this  was  not  error,  saying: 

"The  issue  was  whether  the  defendant  sold 
malt  liquor.  If  he  did  sell  It,  it  was  In  violation 
of  the  statute,  and  it  was  not  necessary,  in  or- 
der to  establish  his  guilt,  for  the  jury  to  go 
further,  revise  the  Judgment  of  the  Legisla- 
ture, and  determine  whether  malt  liquor  was 
or  was  not  in  fact  Intoxicatinc.  •  •  •  Tbe 
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presiding  jtiBtice  woi  not  boaDd  to  define  the 
term  'malt  liquor."  State  r.  Starr,  67  Me.  242; 
State  T.  Wall,  84  Me.  166.  While  the  court 
should  define  to  the  jarj  legal  terms  to  which 
the  law  has  attached  a  specific  meaning,  it  Is 
not  required  to  define  words  in  common  and 
ordinary  use,  the  definition  and  meaning  of 
which  jurors  are  presumed  to  nnderatand  as 
well  as  the  court," 

If  aa  tbe  conit  says  the  common  meaning 
la  the  true  meaning  of  the  term  "malt  liq- 
uor," then  where  the  question  as  here  is 
presented  as  one  of  fact  for  the  court,  we  can 
only  take  that  definltioa  on  which  the  dic- 
tionaries In  common  use  are  unanimous, 
namely,  an  "alcoholic  t}eTerage  brewed  from 
malt"  or  "produced  by  fermentation  from 
malt"  See  Standard,  Century  and  Webster's 
International  Dictionaries  above  quoted. 

In  Felbelman  t.  State,  130  Ala.  122,  30 
South.  384,  the  cause  was  tried  to  the  court 
without  a  jury.  -The  liquor  sold  was  "hop 
jack."  The  evidence  showed  that  It  contain- 
ed from  1.75  to  2  per  cent  alcohol,  and  "was 
produced  by  fermentation  of  malted  barley, 
diluted  with  water,  and  was  therefore  a  malt 
liquor,"  but  In  potable  quantity  was  not  capa- 
ble of  producing  Intoxication.  The  statute 
prohibited  "the  selling  of  spirituous,  vinous, 
or  malt  liquors,  or  Intoxicating  bitters  or 
beverages."  The  Supreme  Court  snstatned 
a  conviction  on  the  ground  that  the  statute 
expressly  prohibited  the  sale  of  "malt  liq- 
uor," and  that  the  evld^tce  showed  that  "bop 
jack"  waa  a  malt  llqnor.  The  court  farther 
■aid: 

"We  ma^,  for  all  the  purposes  of  this  case, 
concede,  without  indicatiDg  any  opinion  upon 
the  question,  that  the  Le^slatare  may  not, 
in  the  exercise  of  the  police  power,  prohibit 
the  sale  of  a  malt  liquor  which  is  not  Intoxiaat- 
ing,  nor  otherwise  deleterious  in  any  way,  where 
the  sole  purpose  and  object  is  the  prevention 
of  the  sale  of  that  particular  character  or  qual- 
ity of  malt  liquor.  But  it  is  common  knowledge 
that  most  malt  liquors  are  intoxicating  and 
harmful  when  used  excessively,  and  are  capa- 
ble of  excessive  use  as  a  beverage.  The  sale 
of  oil  such,  of  course,  tbe  Legislature  has  the 
power  to  prohibit." 

Clearly  the  evidence  there  brou^t  the 
hop  Jack  within  the  exact  terms  of  the  Cen- 
tury Dictionary  definition,  "an  alcoholic  bev- 
erage produced  merely  by  fermentation  of 
malt."  and  within  the  specific  meaning  of 
the  definitions  found  In  the  Standard  and 
Webster's  International  Dictionaries. 

State  ex  rel.  Oullbert  v.  Eauffman.  68  Ohio 
St  635,  67  N.  B.  1062,  was  a  suit  In  manda- 
mus to  compel  the  enforcement  of  a  statute 
imposing  a  tax  "on  the  business  at  trafficking 
in  any  Intoxicating  liquors,  and  also  <m  tbe 
business  of  trafficking  In  spirituous,  vinous, 
or  malt  liquors."  The  petition  alleged  that 
tbe  liquor  involved  was  **a  malt  Uquor  or 
beverage,  commonly  known  as  'Blshi^'s  Beer^* 
•  •  ♦  which  malt  Uquor  or  beverage  con- 
tains less  than  2  per  cent,  of  alcohol,  and  is 
not  Intoxicating."  The  court  overrnled  a 
demurrer  to  the  petition  on  the  ground  that: 

"The  generic  term  'malt  fitpiors'  indndes  both 
nonlntoxicating  and  Intoxicating  sialt  IlqaonL" 


The  court  did  not  define  the  term  "malt 
liquors"  because  the  demurrer  admitted  the 
allegation  of  the  petition  that  the  stuff  was 
a  malt  liquor  and  contained  alcohoL 

In  Flanders  t.  Commcmwealth,  140  Ky.  38, 
180  S.  W.  800,  the  Uquor  involved  was  caU- 
ed  "temperance  beer"  or  "Dr.  Plzz."  It  waa 
admitted  to  contain  1  per  cent  of  alcoboL 
Witnesses  who  drank  It  testified  that: 

"The  liquor  looked  like  beer,  smelt  like  beer, 
foamed  Uke  beer,  and  tasted  like  beer.  Several 
of  them  testified  that  they  had  drank  beer  many 
times,  one  of  them  that  he  had  been  a  bar- 
keeper, selling  beer  for  some  years,  and  that  in 
their  opinion  the  liquor  was  beer,  somewhat  di- 
luted." 

Defendant  and  tbe  manufacturer  testified 
that  it  was  merely  a  carbonated  water,  with  1 
[>er  cent  of  alcohol  added.  The  statute  pro* 
hiblted  the  sale  of  "spirituous,  vinous  and 
malt  Uquors."  The  court  took  Judicial  no- 
tice that  beer  Is  a  malt  Uquor,  and  Instructed 
tbe  Jury  tliat  if  it  found  that  the  decoction 
in  question  was  "ordinary  beer,  a  malt  liq* 
nor,"  defendant  should  be  found  guilty.  The 
appellate  coqrt  approved  this  Instmctloa 
saying: 

"As,  therefore,  tbe  statute  in  terms  prohibits 
the  sale  of  malt  Uqnora  in  local  option  terri- 
tory,  it  Is  enough  to  inquire  whether  tbe  liquor 
sold  is  malt  liquor ;  If  it  is,  the  guilt  is  fixed. 
Whether-  It  intoxicates  some  people  or  not 
or  is  only  a  mild  intoxicant,  or  whether  de- 
fendant bdieved  that  it  waa  an  innocent  soft 
drink,  are  ImmateriaL** 

In  Commonwealth  v.  Goodwin,  109  Va.  828, 
64  S.  E.  54,  one  statute  known  as  the  "Byrd 
law,"  a  state  revenue  act  permitted  the  sal* 
of  "malt  beverages"  which  It  defilned  as: 

"Tbe  product  of  a  brewing  |>lant,  or  brewery, 
and  shall,  as  to'lts  composition,  comply  with 
]  the  standards  now,  or  as  may  hereafter  be  pre- 
'  scribed  by  the  pure  food  commissioner  of  the 
United  States,  but  sfaaU  be  nonintoxlcating  and 
in  no  event  contain  hi  excess  of  two  and  one- 
quarter  per  cent  In'volume  of  alcohol." 

Another  statute  prohibited  Ucenslng  the 
sale  of  "ardent  spirits,  malt  liquors,  or  any 
mixture  thereof  or  any  bitters  containing 
alcohol"  In  any  town  except  upon  the  written 
consent  of  the  town  council.  The  court  held 
that  "malt  beverages"  as  defined  In  the  first 
statute  were  "malt  Uquors"  within  the  mean- 
ing of  the  second  statute.  Since  "brewing" 
essentially  Involves  fermentation  it  Is  clear 
that  the  definition  of  "malt  beverages"  In  the 
Byrd  law  brings  such  beverages  within  the 
definition  of  "malt  Uquor"  as  found  in  aU 
the  dictionaries. 

In  State  v.  Walder,  83  Ohio  St.  68,  03  N. 
E.  631,  the  statute  defined  "intoxicating  liq- 
uor" as  including  "any  distilled,  malt,  vi- 
nous or  any  Intoxicating  Uquor  whatevo-." 
The  Uquor  sold  was  "near  beer."  The  accus- 
ed testified  that  it  was  made  as  other  beer, 
only  weaker;  that  It  was  then  boUed  so  as 
not  to  contain  any  alcohol ;  that  "sugar,  etc.," 
was  then  added,  and  tbe  mixture  was  "car- 
bonated"; that  "If  yon  keep  It  in  a  warm 
place.  It  would  gmerate  alcohcd  ri^t  away," 
but  if  kept  cool  'it  ml^t  go  two  or  Ouco 
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veeks  *  •  •  and  never  get  alcotaoL"  That 
tMs  was  wby  he  did  not  ship  it  or  sell  It 
.except  on  his  own  place;  that  In  the  beer 
he  sold  at  the  time  In  question  there  was 
probably  ^  of  1  per  cent,  of  alcoboL  He  ad- 
mitted that  If  left  standing  it  would  become 
iotoxicatlng.  The  court  held  that  the  con- 
coction was  a  "malt  liqnor"  and  was  hence 
In  law  an  Intoxicating  liqnor  because  the 
Legislature  had  defined  It  so.  It  is  clear 
that  it  was  brewed  from  malt  and  contained 
at  least  a  trace  of  alcohol  as  admitted  by  the 
defendant,  and  would  soon  develc^  sufficient 
alcohol  to  become  intoxicatii^;.  It  plainly 
fell  within  the  standard  definition  of  malt 
liquor  as  an  "alcoholic  beverage  brewed  from 
malt"  The  facts  showed  a  plain  attempt 
to  evade  the  statute  by  s^ing  a  potential 
beer. 

The  case  of  Campbell  v.  Thomasville,  6 
Ga.  App.  212,  64  S.  E.  815,  has  no  bearing 
upon  the  case  before  us.  The  court  there 
defines  "near  beer" 


"a  term  now  of  general  currency  in  this  state, 
and  perhaps  elsewhere,  nsed  to  designate  any 
and  all  of  that  class  of  malt  liquors  which  coQr 
tain  80  Uttle  alcohol  that  ther  will  not  produce 
intoxication,  even  thouch  drunk  to  excess.  It 
iocludea  all  malt  hquora  which  are  not  within 
the  purview  of  the  general  prohibition  law." 

The  case  merely  held  that  becanse  its  sale 
was  not  pnAlblted  by  the  general  statute,  It 
could  not  be  prohibited  by  a  dty  ordinance^ 
but  because  it  was  an  Imitation  and  snbsU- 
tnte  for  beer  and  liable  to  be  used  as  a  cover 
for  the  sale  of  real  beer,  it  was  within  the 
police  power  of  the  dty  to  regulate  Its 
sale  by  ordinance.  This  is  elementary.  In 
fact  it  la  admitted  In  the  case  before  us 
that  the  sale  of  beverages  containing  no 
alccdiol  whatever  may  be  by  state  statute 
atsolutely  prohibited  in  the  exercise  of  the 
police  power  as  an  aid  to  the  enforcement  of 
the  prohibition  of  alcoholic  beverages.  But 
our  statute  contains  no  such  provision  unless 
every  liquid  contalnlngi  malt,  whether  fer- 
DieDted  or  not,  and  whether  containing  al- 
cohol or  not,  is  a  "malt  liquor,"  which  la 
the  real  question  here  involved. 

In  People  v.  Kinney,  124  Mich.  486,  83  N. 
W.  147,  the  court  merely  held  that  fermented 
dder  was  a  "fermented  liquor,"  and  hence 
prohibited  by  the  statute,  whatever  the  de- 
gree of  fermentation. 

We  shall  not  review  in  detail  the  other 
cases  dted  by  respondent,  involving  statutes 
prohibiting  the  sale  of  "cider"  eo  nomine. 
They  merely  bold  that,  cider  being  in  terms 
prohibited,  the  courts  will  not  inquire  wheth- 
er the  given  dder  Is  or  is  not  "sweet"  or 
'^rd,"  fermented  or  unfermented,  new  or 
old.  Intoxicating  or  ntmlntoxicating.  They 
throw  no  light  on  the  question  before  us. 
Commonwealth  v.  Dean,  14  Gray  (Mass.)  99; 
State  v.  Prederldison,  101  Me.  37,  63  Aa  535, 
6  L.  R.  A.  (N.  S.)  186,  115  Am.  St.  Rep.  295, 
8  Ann.  Cas.  4S;  St«U  t.  Spauldlng,  6  Vt  606, 
n  Aa844. 


[1 1  ]  We  want  It  distinctly  understood  we  do 
not  hold  that  the  statute  does  not  prohibit 
the  manufacture  and  sale  of  a  malt  beverage 
of  such  composition  that  of  itself  under  prop- 
er conditions  It  will  generate  alcohoL  We 
hold  just  the  contrary.  Sudi  a  liqnor  would 
be  potentially  a  malt  liquor.  In  the  language 
of  the  statutes  it  would  contain  "intoxicat- 
ing properties."  Its  manufacture  or  sale 
would  be  a  palpable  evasion  of  the  statute. 
Sthte  V.  Walder,  supra.  But  the  liquid  here 
involved.  It  Is  admitted,  "la  entirely  free 
fr<nn  alcohol,"  and  "does  not  in  fact  contain 
intoxicating  properties."  The  admission 
clearly  negatives  the  idea  that  It  will  of  it- 
self geierate  any  alcohol  whatever.  It  la 
not  even  claimed  by  the  state  that  It  will. 
We  have  therefore  neither  allegation  nor 
proof  to  bring  the  beverage  here  Involved 
within  any  definition  of  malt  liquor  actual  or 
potei^Ial. 

We  further  want  It  distinctly  understood 
that  we  are  not  giving  to  the  MntF  oQled 
"Llfestaff"  a  certificate  of  character.  Wa 
are  merely  ptu$inff  on  the  admitted  fa^$  now 
before  m.  If  In  any  futnre  case  It  shall  ba 
either  admitted  or  proved  tiutt  Llfestaff,  or 
any  other  beverage  by  whatever  name  called, 
ia  in  fact  a  malt  liquor,  either  actual  or  po- 
tential, as  the  dictionaries,  text-books,  and 
courts  have  defined  the  term  "malt  liquor." 
then  in  such  a  case  It  must  be  held  an  "intox- 
icating liquor"  as  defined  in  the  statute,  and 
hence  prohibited. 

Neither  do  we  hold  that  liquids  abaolntely 
harmless,  wholly  free  from  alcohol  and  whol- 
ly free  from  Intoxicating  properties  of  any 
kind,  might  not  be  directly  prohibited,  or 
might  not  be  conclusively  defined  as  Intox- 
icating liquors,  and  so  prohibited,  by  a  law  so 
declaring  In  order  to  aid  In  the  enforcement 
of  the  purpose  of  the  prohibition  law.  The 
Legislature,  or  the  people  in  a  legislative 
capadty,  have  the  undoubted  power  to  pro- 
hibit any  liquid,  however  harmless  in  Itself, 
but  which  might  be  used  as  a  cover  for  the 
sale  of  the  harmful  liquors,  or  to  prohibit  all 
Imitations  or  substitutes  for  Intoxicating 
liquors,  however  harmless  separately  con- 
sidered. But  ice  have  no  tvch  ttatute  and 
thtg  court  cannot  pass  one.  It  cannot  legit- 
late.  Experience  In  the  enforcement  of  the 
law  as  it  Is  now  written  may  eventually 
show  such  a  need,  but  this  court  cannot  sup- 
ply It  The  law  as  It  now  Is  contains  no 
such  provision,  either  In  terms  or  by  any 
possible  ImpUratlon,  however  liberally  con- 
strued. 

[1 2]  Again,  we  do  not  hold  that  the  prohi- 
bition law  as  it  now  reads  prohibits  nothing 
but  liquors  or  liquids  capable  of  produdug 
intoxication  when  taken  to  capadty.  On  the 
contrary,  we  hold  that  every  malt  liquor, 
though  containing  only  a  traca  of  alcohol.  Is 
in  terms  prohibited  because  it  is  a  "malt 
liquor"  under  the  common  meaning  of  that 
turn  as  defined  by  every  standard,  dictionary 
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and  every  coart  which,  has  attempted  to  de- 
fine It. 

We  merely  hold  that  a  liquid  containing 
malt,  if  unfermented  and  containing  no  al- 
cohol whatever,  is  not  a  "malt  llqaor,"  as 
defined  by  any  standard  dlctlcmary  of  our 
language,  or  as  defined  by  any  text-book,  or 
as  defined  by  any  court  which  has  attempted 
to  define  the  term,  to  which  our  attention 
has  been  directed,  or  which  after  many  days 
of  careful  search  we  have  been  able  to  fittd. 
In  this  we  are  not  merely  following  precedent 
We  are  simply  giving  to  the  term  "malt  liq- 
uor" the  only  meaning  that  It  has  In  our 
language.  We  are  not  even  selecting  between 
a  primary  and  secondary  meaning.  We  are 
taking  the  only  meaning  which  the  words 
have.  It  is  admitted  that  the  liquid  here  In- 
volved does  not  come  within  that  meaning. 
We  are  bound  by  the  admitted  facta. 

The  Judgment  la  reversed. 

MORRIS,  a  and  PAREBiR.  MOUNT, 
MAIN,  HOLCOMB.  and  CHADWIGK.  JJ., 
concur. 


(28  Idalio,  ^6) 
SHAKER  V.  RATHDRUM  STATE  BANK. 

(Supreme  Court  of  Idaho.   Nov.  10,  1916.) 

1.  MoBTQAQEs  €=333(2)  —  RaqniBiiES  —  Ab- 
solute Deed  as  Mobtoaob. 

S.  and  wife  on  the  6tb  day  of  June,  1912, 
borrowed  $8300  of  a  bank,  and  on  the  same 
day  executed  a  promissory  note  and  a  mortgage 
to  secure  the  payment  of  said  debt.  I>efault 
was  made  la  payment  of  interest,  taxes,  and 
insurance,  and  the  debt  became  due  and  the 
bank  demanded  payment  on  the  29tb  day  of  Oc- 
tober, 1914,  and  S.  and  wife  were  unable  to 
pay,  and  at  that  time  there  was  found  to  be  due 
$10,878,  and  a  contrnet  was  entered  into  be- 
tween the  parties,  whereby  S.  and  wife  were 
to  B^l  the  property  to  the  bank,  and  they  exe- 
cuted a  warranty  deed  conveying  the  mortgaged 
property  to  the  bank  In  eztinguiBbment  of  the 
debt:  and  at  tbc  same  time  a  separate  agree- 
ment was  entered  into  between  the  parties,  giv- 
iof  the  mortgagors  the  right  to  re^urcliase 
said  propertj'  within  a  year  from  said  date, 
and  the  promissory  note  was  canceled  and 
surrendered  to  S.  Held,  that  the  transaction 
was  a  purchase  and  sale  of  said  property,  and 
not  a  mortgage  to  secure  the  payment  of  said 
debt. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  SS  68-72,  77,  78,  80-S'2 ;  Dec.  Dig. 
«=»33(2).] 

2.  MOBTOAOES    €=>32(3)    ~    CONVETANCB  07 
P'^OPBHTT  MOBTOAOED — EFFECT. 

Held,  that  the  borrowing  of  said  money  and 
the  execution  of  said  mortgage  and  the  subse- 

auent  contract  of  sale  made  over  two  years 
lereafter  were  two  separate  and  distinct  trans- 
actions. 

[Eld.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  8S  00,  84;  Dec.  Dig.  ^»32(^.] 

S.  MoBTOAGES  ^938(1)— Acnoff  TO  DEOXjUE 

Deed  a  Mobtoage— Evidence. 
Held,  that  the  evidence  sustains  the  find- 
ings and  judgment  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  S  108;  Dec.  Dig.  <^38(1).J 


4.  MoBTOAOES  «=>3S(1)— Action  to  Deolabb 
Deeo  a  Mobtqaqe  —  SnrFiciBRCT  of  EvI' 

DENCB. 

Held,  under  the  evidence,  that  the  value  of* 
the  property  conveyed  was  a  littie  more  than 
the  amount  of  the  debt  at  the  time  the  deed  was 
executed,  bnt  not  sufficient  difference  to  indicate 
that  there  was  any  fraud  or  overreaching  in 
the  transaction,  and  no  fraud  or  undue  influence 
is  diarged  in  the  coipplaint 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  S  108;  Dec.  Dig.  ^38(1).] 

6.  Mobtgaqes  ®=»3S(3)  —  Absolute  Deed  as 
Mobtoagb— SuinciBNCT  op  Evidence. 
It  is  a  well-settled  role  that  where  one  as- 
serts that  a  deed,  absolute  on  its  face,  vrith  a 
conditional  contract  to  repurchase  witliln  a  cer- 
tain date,  is  simply  a  mortgage  given  as  security 
for  the  payment  of  a  debt,  he  must  show  Ytf 
clear  and  convincing  evidence  that  it  was  in- 
tended as  a  mortgage,  and  not  as  a  sale. 

[Ed.  Note.— For  otiier  cases,  see  Mortgages, 
Cent  Dig.  }  109;  Dec.  Dig.  «»38(2).l 

6.  MoBTQAGBS    <&=>294    —    CONVETANOE  TO 

Mobtgaoee— Payment  of  Indebtedness. 
A  payment  of  a  mortgage  indebtedness  may 
be  made  by  the  transfer  to  the  mortgagee  by 
the  mortgagor  of  the  mortgaged  premises. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  SI  800-814;  Dec.  Dig.  «»204.] 

7.  Mobtoaobs  <^32^)— Absolotb  Deed  as 

Mortgage— Requisites. 
A  deed  absolute  on  its  face  cannot  be  held 
to  be  a  mortgage  nnless  there  is  a  debt  to  be 
secured  thereby,  since  a  mortg^e  is  a  defeasible 
conveyance  made  aimidy  to  secure  a  debt;  and 
where  there  is  no  continuing  debt  the  agree- 
ment to  reconvey  the  property  within  a  certain 
period  of  time,  provided  certain  payments  are 
made,  does  not  make  the  conveyance  a  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  S8  61,  88;  Dec.  Dig.  ^32(5).J 

8.  Mo-sTOAoES  «=»38(2>— Absolute  Deed  ab 
MoBTOAGE— Sufficiency  of  BIvidence. 

The  evidence  to  support  the  daim  that  a 
deed,  absolute  on  its  face,  is  a  mortgage,  must 
be  clear  and  satisfactory  to  show  the  intent  of 
the  parties  to  be  that  such  deed  is  security  for 
a  debt  and  not' a  conveyance  of  absolute  title. 

[Ed.  Note.— For  other  cases,  see  Mortgives, 
Cent.  Dig.  {  109;  Dec.  Dig.  «s»38(i9.] 

9.  MoETOAOEs  «=9G06^— Action  to  Dbci:.abs 
Deed  a  Mobtoaob— Ofbeb  to  Rbstobb  Con* 
sidebation. 

Wbere  it  is  claimed  that  a  deed,  absolute 
on  its  face,  is  a  mortgage,  the  daimant  ought 
not  to  recover  without  tendering  the  amount  of 
the  debt 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  I  1815;  Dec.  Dig.  «=»608^.] 

10.  Mobtgaobb  «a»3S(l)— Action  to  Decuxb 
Deed  a  MoBTOAaE  Suffxciekct  of  Evi- 
dence. 

Held,  that  the  evidence  is  sufficient  to  sup- 
port the  findings  and  decree. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {  108;  Dec.  Dig.  «=»38a).] 

Appeal  from  District  Court,  Kootenai  Coun- 
ty ;  Robert  N.  Dunn,  Judge. 

Action  by  Eatie  Shaner,  as  executrix  of 
Joseph  Shaner,  and  individually,  against  the 
Rathxlrum  State  Bank.  From  a  Judgment 
for  defendant,  plaintiff  appeals.  Affirmed, 

Charles  L.  Hdtman,  of  Rathdmm,  for  ap- 
pellant Ezra  R.  WMtla.  of  Ccenr  d'Alene^ 
for  respondent 


tf|s»For  otlier  oases  sea  same  topic  and  KBT-KDMBER  la  all  Kaor-Numbsrsd  Dlgeato  and  IndesM 
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STTLUYAN.aJ.  Tbls  action  wu  broaglit 
to  have  a  warranty  dfled*  conveying  certain 
real  estate,  executed  by  Joseph  Sbaner  and 
wife  to  the  Batbdrom  State  Bank,  declared  a 
mortgage,  and  a  contract  toe  the  reeonvey- 
anoe  of  the  land  dmrlbed  in  the  deed  by 
tli»  bank  to  Shaner  and  wife  declared  void 
and  of  no  force  and  effect.  Upon  the  Issoes 
made  by  the  pleadings  the  cause  was  tried 
by  the  court  without  a  jnry,  and  the  court 
made  findings  and  entered  Judgment  In  t&vot 
ot  the  respondent  bank,  whereby  it  was  held 
that  said  warranty  deed  was  not  a  mortgage, 
bat  a  deed  In  fact,  and  that  said  contract  to 
reoonvey  the  real  estate  InTtHved  was  a  val- 
id contract  ^is  appeal  Is  from  thie  Judg- 
ment The  Insufficiency  of  the  evidence  to 
sustain  the  findings  and  Judgment  Is  the 
principal  error  assigned.  The  following 
facts  appear  from  the  record: 

[1  ]  Joseph  Shaner  on  the  6th  day  of  June, 
1912,  borrowed  $8,800  from  the  respondent 
bank,  and  he  and  his  wife,  Katie  Shaner, 
the  plaintiff  and  appellant  In  this  action,  ex- 
ecuted their  promissory  note  for  said  amount. 
Said  note  bore  Interest  at  the  rate  of  10  per 
cent  per  annum  from  date,  Interest  [myable 
semiannually.  The  principal  was  made  pay- 
able on  June  6,  1915.  On  that  date,  to  secure 
the  payment  of  said  note,  Joseph  Shaner  and 
the  appellant  herein  executed  a  certain  mort- 
gage upon  real  estate.  Said  mortgage  pro- 
vided, among  other  things,  that  in  case  of  de- 
fault in  payment  of  said  note  and  Interest,  or 
any  part  thereof,  or  any  payment  of  any  dis- 
bursements authorized  by  said  mortgage,  the 
holder  thereof  might  at  once  proceed  to  fore- 
close said  mortgage  for  the  amount  due,  and 
that  said  note,  at  the  election  of  the  hold- 
er, should  be«Hne  due  and  payable  without 
notice.  Shaner  failed  and  was  unable  to 
pay  the  Interest  or  taxes  on  the  property 
mortgaged,  as  he  had  agreed  to  do,  and  the 
debt  became  due  and  payable  according  to 
the  terms  of  the  mortgage,  and  the  property 
was  rapidly  depreciating  in  value.  There- 
nptm  tlie  resptmdent  bank  demanded  of  the 
SOmners  that  they  pay  the  mortgage  debt, 
whldt  they  refused  to  da  At  the  time  the 
bank  d«nanded  payment  the  interest  had  a<y 
cumulated  and  the  bank  had  been  compelled 
to  pay  taxes  and  insurance  on  said  property. 
At  the  time  this  dennnd  was  made,  the  In- 
debtedness had  Increased  from  $8,800  to 
$114297.23,  less  some  small  credits  or  pay- 
ments that  had  been  mad^  after  dedactli^ 
which  there  ranalned  a  baliance  due  ot  $10,- 
879,  and  thereupon  Shaner  and  his  wife  ot- 
texeA  to  deed  the  pn^erty  Included  In  sold 
mortgage  to  the  bank  In  payment  of  said 
d^>t.  It  was  the  agreemoit  at  that  time  that 
the  bank  would  enter  Into  a  contract  with 
Shaner,  giving  him  the  ri^t  to  repurdiase 
said  property  within  one  year  from  the  date 
of  the  deed.  This  option,  no  doubt,  was  in- 
tended to  allow  Shaner  all  of  ttie  advantages 
which  he  would  have  obtained  had  the  mort- 


gage been  foreclosed,  under  hia  right  to  re- 
deem wlttiln  one  year  after  the  foredosore, 
and  also  save  him  the  additional  cost  of  a 
f oredosnre  of  the  mortgage  and  attorney's 
fees,  which  cost  and  fees  would  no  doubt 
have  amounted  to  mwe  tban  $1,000;  Snbsfr- 
quent  to  the  execution  at  said  deed,  Joaes^ 
Shaner  died,  and  the  idalntUI  became  the 
executrix  of  his  estate 

We  think  Qie  evidence  dearly  shows  that 
ths  value  of  the  property  mortgaged  had 
considerably  decreased  from  the  time  of  the 
execution  of  the  mortgage  until  the  deed  was 
executed. 

[2]  It  is  alleged  In  the  complaint  that  the 
mortgage  executed  on  the  6th  day  of  June, 
1912,  and  the  deed  and  contract  executed  on 
the  29th  of  October,  1914,  constitute  one  and 
the  same  transaction.  There  Is  nothing  in 
the  record  to  sustain  tbls  contention.  Here 
were  two  separate  and  distinct  transactions, 
one  occurring  two  years  after  the  other.  The 
first  one  was  to  borrow  and  secure  the  pay- 
ment of  money;  the' second  was  for  the  pur- 
pose of  discharging  or  paying  the  debt 

[3]  The  court  found,  and  the  finding  is 
fully  sustained  by  the  evidence,  that  the  to- 
tal balance  due  defendant  bank  for  advances, 
interest,  taxes,  and  principal  in  said  matter 
was  the  sum  of  $10,879,  and  that  for  said 
sum  the  said  Joseph  Shaner  and  Katie  Sha- 
ner, his  wife,  made  and  executed  and  deliv- 
ered to  the  defendant  a  warranty  deed  for 
said  premises;  that  at  the  time  said  war- 
ranty deed  was  so  delivered,  the  Indebtedness 
due  from  said  Joseph  Shaner  to  the  Rath- 
drum  State  Bank,  evidenced  by  said  promis- 
sory note,  was  canceled  and  paid  and  said 
promissory  note  returned  to  the  said  Joseph 
Shaner;  that  at  that  Ume  said  defendant 
made  and  delivered  to  Joseph  Shaner  an  op- 
tional contract  to  purchase,  whereby  he 
might  purchase  said  property  within  one  year 
from  the  date  thereof,  by  the  payment  to  the 
defendant  ot  the  sum  of  $10,879,  tc^ther 
with  taxes  upon  said  properly  and  Interest 
upon  said  sum  and  Insurance  premiums  up- 
on the  buildings  sitnated  upon  said  premises; 
that  said  Shaner  and  plaintiff  failed  to  pay 
said  sum.  and  that  said  contract  became 
forfeited,  annulled,  and  terminated,  and  that 
the  plaintiff  has  no  interest  whatever  In  or 
to  said  premises.  We  think  these  findings 
are  fully  sustained  1^  the  evidence. 

[4]  It  Is  not  dalmed  that  there  was  any 
fraud  in  this  transaction,  but  It  Is  claimed 
that  the  price  paid  for  said  property  was 
far  below  its  actual  value  at  the  time  the 
deed  was  executed.  However,  we  do  not 
think,  after  a  careful  examination  of  the 
evidence,  that  there  Is  anything  In  this  con- 
tention, since  the  competent  evidence  in  the 
case  shows  that  the  value  of  the  property 
was  but  little  more  than  the  amount  of  the 
debt  at  the  Umo  the  deed  was  given. 

It  also  appears  tiiat  after  this  action  was 
brought,  the  defradant  bank  made  a  written 
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tender  and  offer  to  the  plaintiff  to  deed  to 
her  the  property  in  controversy  if  she  wonld 
pay  the  amount  called  for  by  said  contract. 
This  offer  waa  not  accepted. 

It  is  disclosed  by  the  record  that  the  Rath- 
drum  State  Bank  was  about  to  foreclose  said 
mortgage,  and  that  Shaner  desired  to  save 
the  cost  of  foreclosure,  and  to  have  matters 
put  in  such  condition  that  if  he  had  the  op- 
portunity to  sell  the  properly  be  could  do  so, 
which  he  thought  he  could  better  do  than  If 
a  foreclosure  actlim  was  pending.  The  of- 
ficers of  the  bank  concluded  at  the  date  of 
the  loan  that  the  property  Involved  was 
worth  about  |16;000,  and  the  evidence  shows 
that  the  value  of  the  proirarty  had  decreased 
considerably  at  the  time  of  the  execution  of 
said  deed.  A  part  of  the  pn^erty  was  a 
large  frame  building  in  the  town  of  Rath- 
drum,  known  as  the  Honntaln  View  Hotel, 
which  had  been  vacant  for  8<nne  time.  It 
also  appears  that  much  of  the  acreage  prop- 
erty bad  decreased  in  value  in  the  two  years. 

In  regard  to  the  sale  of  liie  property  in 
satisfaction  of  said  debt,  Uie  cashier  of  the 
bank  testified  tliat  Shaner  preferred  to  trans- 
fer said  property  to  the  bank,  and  then 
have  the  bank  give  hlra  a  certain  time  or 
Option  in  which  to  purcliase  back  the  proper- 
ty, and  thus  save  the  expense  of  a  foreclo- 
sure, and  he  also  wanted  to  keep  the  proper- 
ty out  of  the  courts,  "because  be  Qgiired  that 
during  the  time  It  was  in  court  he  would 
have  a  very  i>oor  show  to  sell  any  of  the 
property"  In  case  a  foreclosure  suit  was 
brought. 

[E]  It  is  a  well-settled  rule  of  law  that 
where  one  asserts  that  a  deed  shall  be  given  a 
different  construction  from  that  clearly  ap- 
pearing on  its  face,  claiming  that  It  Is  a 
mortgage,  be  must  show  by  clear  and  con- 
vincing evidence  that  a  mortgage,  and  not  a 
sale  with  the  right  to  repurchase,  was  Intend- 
ed. Johnson  v.  National  Bank  of  Commerce, 
66  Wash.  261,  118  Pac.  21,  L.  R.  A.  191GB,  4. 

There  Is  no  allegation  in  the  complaint  of 
undue  Influence  or  fraud  In  the  transaction, 
and  the  complaint  Is  drawn  upon  the  theory 
of  the  Intention  of  the  parties.  The  evidence 
is  conclusive  that  the  Indebtedness  due  from 
Shaner  to  the  bank  was  upon  a  promissory 
note,  and  that  the  mortgage  was  a  mere  In- 
cident to  the  note,  security  for  its  payment. 
At  the  time  said  deed  was  executed,  the 
promissory  note  was  canceled  and  delivered 
to  Shaner,  thus  canceling  the  debt.  The  deed 
was  not  slven  ap  security  for  a  debt  that  had 
been  canceled,  but  in  satisfaction  of  the  debt 
represented  by  the  promissory  note. 

[I]  It  is  a  well-estahllahed  rule  of  law  that 
payment  of  an  Indebtedness  may  be  made 
by  the  transfer  to  the  mortgagee  of  the  mort- 
gaged premises.  27  Cya  1390.  The  promis- 
sory note  having  been  canceled  and  delivered 
to  the  maker,  thwe  certainly  was  no  debt 
existing  which  waa  oitoieeable  against 
Shaner. 


[7]  It  was  held  la  FalHlqne  t.  Cherokee  & 
P.  C.  M.  Co.,  68  Ean.  733,  77  Pac.  584,  that 
a  deed  cannot  be  beld  to  be  a  mortgage  on- 
less  there  is  a  debt  to  secure,  aa  a  mortgage 
is  a  defeasible  ooaveyance,  dmply  made  to 
secure  the  debt,  and  where  there  la  no  oontlD- 
uing  debt  the  agreement  to  leconrey  does  not 
ntake  the  conv^ance  a  mortgage. 

In  McNamara  r.  Culver,  22  Ean.  661, 
wliere  the  question  aa  to  wheOier  a  certain 
deed  was  a  mortgage  or  not  was  before  the 
court,  Mr.  Justice  Brewer  In  delivering  the 
opinion  said: 

"Now  that  a  deed  and  an  agreement  to  re- 
convey,  though  separate  instmments.  mny  op- 
erate as  simply  a  mortgage,  Is  cleitr.  and  that 
they  do  not  necessarily  create  one  la  equally 
clear.  The  test  is  the  existence  or  nnoexistpnce 
of  a  debt  And  equity  looks  behind  the  form 
to  the  fact  If  the  transaction  was  intended 
88  a  loan,  if  there  remains  a  debt  for  which 
the  conveyance  is  only  a  security,  nnd  the  col- 
lection of  which  mny  be  enforced  independent 
of  the  tecarHy,  equity  will  hold  it  a  mortgage 
no  matter  whether  the  transaction  ia  eridennd 
by  one  or  two  instruments.  But  if  there  be  no 
debt,  there  can  be  no  security — no  mortgage." 

A  mortgage  Is  an  Incident  of  the  debt,  and 
without  a  debt,  obligation,  or  liability  there 
is  nothing  to  secure,  consequently  there  can 
be  no  mortgage. 

We  knew  of  no  reason  why  a  mortgagee 
should  not,  by  contract  subsequent  to  the 
execution  of  a  mortgage,  purchase  from  the 
mortgagor  the  equity  of  redemption  or  ob- 
tain a  release  of  the  right  of  redemption, 
provided  It  Is  fairly  done  and  for  an  adequate 
consideration.  Circumstances  may  be  such 
as  to  render  such  a  sale  mutually  beneficial 
and  entirely  optloual  on  the  part  of  the  moi^ 
gngor,  uninfluenced  by  the  relation  of  the 
parties,  and  to  convert  such  an  instrument 
Into  a  mortgage,  there  must  be  a  continuing 
binding  debt  in  Its  fullest  sense.  See  Miller 
V.  Smith,  20  N.  D.  96,  126  N.  W.  499,  and  au- 
thorities there  dted. 

Under  the  law  there  can  be  no  question 
that  a  party  can  make  a  purchase  of  lands, 
either  in  satisfaction  of  a  precedent  debt  or 
for  a  conslderatloo  then  paid,  and  may  at  the 
same  time  contract  to  reconvey  the  land  up- 
on the  payment  of  a  certain  sum,  without 
any  Intention  on  the  part  of  d.ther  party  that 
the  trausactifm  should  be  In  effect  a  mort- 
gage. There  is  no  absolute  rule  that  the  cove- 
nant to  reconvey  OuJl  be  regarded,  either  to 
law  or  in  equity,  as  a  defeasance.  Under  the 
law  the  mortgagor  has  the  same  capacity  to 
contract  with  reference  to  his  Interests  la 
the  mortgaged  premlaes  tiiat  be  bas  with 
reference  to  other  pn^erty. 

[I]  This  court  held  In  Bergen  t.  Johnson, 
21  Idaho,  619,  123  Pac  484,  that: 

"In  an  action  •  •  •  for  the  purpose  of 
declaring  a  deed  a  mortgage,  the  evidence  to 
support  the  claim  of  the  ^aintiff  mast  be  clear 
and  satisfactory  and  abow  the  Intent  of  the 
parties  to  be  uat  tbe  Instrument  delivered  is 
security  for  a  debt;  and  not  a  conveyance  of 
absolute  title." 
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It  ms  aptly  said  In  the  case  of  JohnsMi  t. 
National  Bonk  of  Comnierce,  65  Wash.  201, 
US  Pac  21,  L.  R.  A.  1916B,  4,  by  the  Su- 
preme Coart  of  Wasblngton: 

think  the  purpose  was  on  ibe  part  of 
the  bulk  to  avoid  a  foreclosure,  and  on  tlie  part 
of  Johnson'  to  avoid  a  deficiency  judgment 
Oonrts  should  encourage  rather  than  condemn 
ndi  lettlemeDts  when  fairly  and  understand- 
ingly  entered  into.  •  •  *  If  the  property 
bad  depreciated  in  value,  and  the  appellant  had 
soogbt  to  treat  the  transaction  as  a  mortgage, 
no  court  woald  have  decreed  a  foredoanra.  ^e 
evidence  woald  have  forbiddm  such  a  course." 

[I]  It  is  held  by  many  courts  that  where 
It  la  attempted  to  have  a  deed  declared  a 
mortgage,  that  equity  requires  the  party  so 
asking  to  tender  an  offer  to  pay  the  amount 
of  the  debt  and  Interest  before  he  Is  entitled 
to  any  standing  In  a  court  of  equity. 

It  was  held  In  Illcks  v.  Hicks  (Tex.  Civ. 
App.)  26  S.  W.  227,  that: 

"A  plaintiff  daimlng  that  a  deed  to  defend- 
ant's ancestor,  absolute  on  its  face,  is  a  mort- 
me,  cannot  recover  the  land  without  tendering 
the  amoant  of  debt  and  Interest." 

Jones  oa  Moiteagea  (Tth  Ed.)  |  1085,  re- 
ferrlns  to  the  question  here  iQTOlTed,  says: 

"In  like  manner  tender  of  the  debt  should  be 
made  in  a  bill  to  have  an  absolute  deed  declar- 
ed a  mortgage." 

[II]  The  evidence  in  this  case  discloses  the 
ftct  that  the  debt  for  which  It  Is  claimed 
fiiat  the  property  In  question  was  ^veo  as 
security  has  been  paid  and  satlafled  In  full, 
and  that  there  Is  no  personal  debt  existing 
against  Joseph  Shiner  or  Uls  estate  which 
ODOld  be  enforced  independent  of  the  seenri- 
ty.  The  record  dearly  shows  that  the  In- 
tent of  the  parties  at  the  time  said  deed  was 
vxemtai  ms  that  It  was  given  In  fnll  sat- 
isfaction of  the  debt  due  the  bank,  and  that 
there  waa  no  Intention  whatever  that  said 
deed  was  given  as  security  for  the  payment 
of  said  debt 

The  judgniait,  therefore,  most  be  affirmed ; 
and  It  Is  80  ordered.  Costs  in  fhvor  of  re- 
Vondent. 

BUDGE  and  MORGAX,  JJ^  concur. 


(M  Or.  «74> 

DATIS  et  sL  T.  FIRST  NAT.  BANK  OF  AL- 
BANY et  aL 

(Snpreme  Court  of  Oregon.   Nov.  28,  1916.) 

Appeal  ahd  Ebbor  «=»414— JToticb  of  Ap- 

FEAI/~AdVEB8B  Pabtiis. 
Defendants  sned  as  makers  of  a  note  se- 
eared  a  cross-decree  against  certain  parties 
a*  the  real  maker  and  as  aareties,  with  'the 
cross-compIainantB,  thereof,  and  plaintiff  payee 
and  one  of  the  said  sureties  appealed.  Held, 
that  otiier  alleged  sureties  were  not  adverse 
parties  upon  whom  notice  of  appeal  must  be 
served,  for  a  reversal  would  beneiSt  them; 

[Ed.  Note.— For  other  caaea.  see  Appeal  and 
EiTor,  Cent  Dig.  tl  2187,  2188;  Dec.  Ug. 

A^wal  from  C^rcalt  Court,. Idnn  Oomitj; 

Wm.  Galluway,  Judge. 


Ora»-bllI  by  W.  H.  Davis  and  Worth  Hna- 
toa  against  the  Firat  National  Bank  of  Al- 
bany, Or.,  Alfred  G.  Schmitt,  and  others. 
From  a  decree  for  plaintifCs,  the  named  de- 
fendants appeaL  Hotlou  to  appeal 
denied. 

Hewitt  &  Sox  and  HUl  ft  Marks,  all  of 
Albany,  for  the  'moti<m.  Sehmitt  &  Scbmltt, 
of  Portland,  opposed. 

PEB  CURIAM.  The  First  National  Bank 
of  Albany,  Dr..  commenced  an  action  against 
W.  H.  Davis  and  Worth  Huston  to  recover 
the  amount  of  their  promissory  note.  They 
answered  admitting  the  allegations  of  the 
complaint  and  as  plaintiffs  also  filed  a  cross- 
bill in  equity,  making  as  parties  defendant 
Alfred  C.  Scbmltt,  LInnhaven  Orchard  Com- 
pany, a  corporation,  E.  C.  Roberts,  Cbas.  H. 
Wleder,  Geo.  M.  Crowell,  Owen  Bean,  F.  J. 
Fletcher,  and  J.  M.  Hawkins,  admitting  the 
execution  of  the  note,  but  alleging  It  was  In 
fact  the  note  of  the  LinnliaTen  Orchard  Com- 
pany and  that  the  makers  and  the  defendants 
who  were  made  parties  to  the  suit  were  sure- 
ties for  that  company.  The  trial  court  ren- 
dered a  decree  granting  the  relief  prayed  for 
In  the  cross-bill,  and  the  First  National  Bank 
and  Alfred  C.  Schmltt  appealed,  but  they  did 
not  cause  the  notice  to  be  served  upon  the  de- 
fendants Wleder,  Crowell,  or  Hawkins.  The 
plaintiffs*  counsel,  contending  that  the  par- 
ties who  were  not  served  with  the  notice  are 
adverse,  move  to  dismiss  the  appeal  for  that 
reason. 

By  the  decree  Alfred  C.  Sehmitt  and  the 
oUier  i>artles  who  were  made  defendants  In 
the  cross-bill  were  held  to  be  jointly  and  sever- 
ally liable  for  the  payment  of  the  promissory 
note  which  was  executed  by  the  plaintiffs  to 
the  bank.  A  reversal  or  modification  of  that 
decree  would  be  an  advantage  to  the  partis 
who  were  not  served  with  the  notice  of  the 
appeal,  and  for  that  reason  they  are  not  ad- 
verse. Lane  v.  Wentworth,  69  Or.  242,  133 
Pac.  348, 138  Pac.  468;  United  States  Nation- 
al Bank  T.  Shefler,  77  Or.  S79,  143  Pac.  61, 
lfi2  Pac.  284. 

The  moUoD  to  dismiss  ttie  appeal  Is  denied. 

(82  Or,  W) 

YAMHILL  SANITARY  PUBLIC  MARKET 
CO.  V.  STROWBRIDGE  et  aL 

(Supreme  Court  of  Oregon.  Nov.  28, 1916.) 

Appul  aRd  Bbbob  «ss>627(2)— Abbtsact  or 

BBOOBD— FAILtnUB  TO  FUX. 

Where  no  abstract  was  filed  within  20  days 
after  the  transcript  was  filed  as  required  by 
Supreme  Court  rule  6  (68  Or.  616.  117  Paa 
is),  and  no  reason  given  for  the  neglect,  an 
appeal  will  be  dismissed  upon  motion. 

rEd.  Note.— For  other  cases,  see  Appeal  and 
Efror,  Cent.  Dig.  S|  2744^47,  2749,  8126; 
De&  big.  «fc=>e27(2).l 

An>eal  from  Circuit  Court,  Multn<Hnah 
County;  George  N.  Davis,  Judge. 
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AcUon  by  the  YambUI  Sanitary  Fnblic 
Market  Compaoy,  a  corporation,  against  Jos- 
eph Strowbrldge  and  the  Strowbridge  Estate 
Coiupany,  a  corporation.  Judgment  for  de- 
fendants, and  plaintllE  appeals.  Appeal  dis- 
missed. 

H.  W.  Strong,  of  Portland,  for  the  motion. 

Guy  C  H.  Corliss,  of  Portland,  opposed. 

PKB  CURIAM.  An  appeal  from  a  judg- 
ment rendered  In  tbis  action  against  the 
plaintiff,  a  corporation,  for  the  costs  and  dis- 
bursements was  taken  and  perfected  by  it. 
The  transcript  was  filed  with  our  clerk  July 
8,  1916,  but  no  abstract  has  been  filed  as  re- 
quired by  rule  6  of  this  court  (56  Or.  610, 
117  Pac.  ix).  The  defendants'  counsel,  as 
soon  as  they  learned  of  the  default,  moved 
upon  notice  to  dismiss  the  appeal  on  account 
of  that  failure.  No  reason  has  been  assigned 
or  excuse  given  for  the  neglect. 

Upou  the  authority  of  Swanson  v.  Leavens, 
26  Or.  501,  40  Pac.  230,  Close  v.  Close,  28  Or. 
108,  42  Pac.  12S,  and  Morrison  t.  Hall.  55  Or. 
243, 101  Pac.  963.  the  appeal  Is  dismissed. 


(86  Or.  213) 

FARRELL  v.  DAVIS  et  aL  • 

(Supreme  Court  of  Oregon.   Nov.  28,  1916.) 

1.  CoRPOSATiONa  ^»99(2)— Issue  op  Stock- 
Statute— "Actual  Fbaud"~"Pbopertt." 

Under  L.  O.  L.  f  6696,  providing  tbat  in  the 
absence  of  actual  fraud  tbe  judgment  of  the  di- 
rectors of  a  corporation  as  to  the  value  of  prop- 
erty for  which  they  issue  stock,  shall  be  conclu- 
sive, "actual  or  positive  fraud"  consisting  in  cir- 
curaventing,  cheating,  or  deceiving  a  person  to 
his  injury,  by  any  cunning,  deception,  or  artifine, 
and  a  contract  right  being  a  cbose  in  action, 
and  therefore  "property,"  where  directors  is- 
sued stock  for  an  exclusive  right  to  market  the 
products  of  another  corporation  fbr  a  term  of 
years,  which  all  concerned  beheved  to  be  a  val- 
uable contract,  tlie  fact  that  the  contract  turn- 
ed out  to  be  of  little  or  no  value,  not  being  suffi- 
cient to  sbow  fraud  on  tbe  part  of  the  directors, 
their  judgment  will  not  be  revised,  or  a  subse- 

?iuent  purchaser  of  tbe  stock  be  held  liable  as 
or  unpaid  subscriptions. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  S  445 ;  Dec  Dig.  «=>99(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Actual  Fraud ;  Prop- 
erty.] 

2.  CouPOBATioNS  ^^=3232(3)— Stock  Issued  at 
OvEBVALUATiON— Right  op  Cbkditob. 

As  a  general  rule,  a  corporate  creditor  can- 
not complain  where,  at  tiie  time  he  contracted 
with  the  company,  he  knew  the  stock  bad  been 
issued  .for  property  taken  at  an  overvaluation. 

[Ed.  Mote. — For  other  cases,  see  CorporattoDs* 
Cent  Dig.  §  884;  Dec.  Dig.  «=»232(S).] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  Robert  G.  Morrow, 
Judge. 

Suit  by  W.  E.  Farrell,  as  assignee  of  the 
Hygienic  Mattress  Company,  against  A.  E. 
Davis  and  others.  From  a  decree  against 
named  defendant,  he  appeals.  Beveraed  aud 

dismissed. 


This  suit  is  brought  by  W.  EI.  Farrell,  as 
assignee  of  the  Hygienic  Mattress-  Company, 
against  A.  E.  Davis,  H.  H.  McCarthy,  R.  E. 
Norttm,  O,  A.  Emery,  and  S.  B.  Heudee,  to 
recover  from  them  as  stockholders  in  tbe  in- 
solvent mattress  company  for  alleged  unpaid 
stock  subscriptions;  From  a  decree  gainst 
defendant  A.  O.  Davis  for  tb»  sum  of  $8,945.- 
88,  be  appeals. 

It  Is  alleged  In  the  ocsuplalnt  that  defend- 
ants H.  H.  UcCartby  and  B.  B.  Morton  are 
not  within  tbe  Jurisdiction  of  the  courts  of 
Or^n.  The  suit  was  dismissed  as  to  G.  A. 
Emery  as  not  commenced  within  the  time 
limited  by  the  Code.  Plaintiff  avers  that  the 
issuance  of  940,000  of  the  capital  stock  of 
tbe  inst^veot  corporation  to  H.  H.  McCarthy, 
R.  Ew  Norton,  and  Q.  A.  Emery  was  without 
consideration.  Id  tbat  no  money  nor  anytbliu! 
else  of  value  ever  passed  into  tbe  treasury 
ot  the  bankrupt  eompaay  therefor,  and  tbat 
the  present  and  past  holders  of  this  stock 
should  be  required  to  pay  to  tbe  assignee  suf- 
ficient money  to  satisfy  ttie  debts  of  the  cor- 
poration. The  Oregon  Pine  Needle  Fiber 
Company,  a  corporation,  cAtalned  a  patented 
macblne  for  tbe  mannfactnre  of  pine  needles 
into  fiber  ft>r  mattresses.  On  October  12. 
1904,  having  recently  constructed  a  building 
In  Union  coonty.  Or.,  to  be  used  for  such 
manufacturing  purposes.  It  contemplated  the 
installation  of  additional  macblnery  to  be 
used  in  the  bustness,  which  was  wmewbat  in 
its  infancy,  and,  In  order  to  pave  the  way 
to  interest  capttal  In  tbe  raterprlse  to  a  suf- 
ficient extent  to  better  insure  tbe  success  of 
tbe  undertaking,  entered  Into  a  contract  with 
Dr.  M.  W].  Bruner  and  H.  H.  HcGarOiy,  ac- 
cording to  tbe  terms  of  wblcb  the  latter  men 
agreed  to  boy  and  were  given  the  exdnsive 
right  to  market  the  products  of  tbe  fiber 
company  out^de  of  a  local  radius  of  100 
miles  for  the  term  of  five  years  from  that 
date  with  the  privilege  of  extending  the  con- 
tract for  an  additional  five  years  if  desired 
by  the  purdiasers.  Hie  contract  net  price 
agreed  to  be  paid  for  the  fiber  was  ten  cents 
a  pound,  and  $4  a  pound,  apothecary's  weight, 
for  all  pine  needle  oil.  Tbe  price  of  the  in- 
sect powder  was  to  be  decided  upon  there- 
after. The&e  prices  were  to  be  for  goods 
delivered  at  Chicago  or  St.  Louis  and  at  all 
points  in  tbe  United  States  west  thereof,  the 
fiber  to  be  delivered  in  car  lots  of  a  minimum 
weight  of  20,000  pounds,  and  the  freight  to 
be  paid  by  Bruner  and  McCarthy  and  de- 
ducted from  the  purchase  price.  It  was  matu- 
ally  agreed  that,  in  case  the  Pine  Needle  Com- 
pany should  bolld  other  factories  for  the  man- 
ufacture of  pine  needle  products  during  the 
continuance  of  the  contract,  the  other  parties 
should  have  the  option  of  taking  the  entire 
product  under  the  same  terms.  In  Decem- 
ber, 1904,  the  Hygienic  Mattress  Company 
was  organized  for  the  sole  purpose  of  tak- 
ing over  this  contract  fnHn  the  Individuals 
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then  Interested  In  It,  and  mantifactaring  and 
marketing  the  products  of  the  fiber  company. 
The  mattress  company  was  organized  with 
500  shares  of  stock  each  having  a  par  valae 
of  {100.  Mr.  A.  E.  Davis,  the  defendant-ap- 
pellant, took  100  shares  for  which  he  paid 
$10,000  in  cash.  Ninety-eight  of  these  shares 
were  issued  to  Davis  and  one  each  to  A.  EL 
Gebhardt  and  J,  O.  Flanders  for  the  purpose 
of  qualifying  them  as  directors  of  the  mat- 
tress company.  The  other  400  shares  were 
Issued  to  the  defendants  McCarthy,  Emery, 
and  Norton  in  exchange  for  their  rights  un- 
der the  contract  with  the  Oregon  Pine  Needle 
Fiber  Company.  This  latter  company  rati- 
fied the  transfer  to  the  Hygienic  Mattress 
Company  and  agreed  to  accept  this  corpora- 
tion as  a  substitute  for  the  individuals  on  the 
contract  Davis;  McCarthy,  Norton,  Geb- 
hardt. and  Flanders  were  elected  directors  of 
the  mattress  company,  Davis  was  elected 
president  and  manager  at  a  salary  of  J500 
a  month  and  resigned  hla  position  in  the 
Portland  Flouring  Mills,  where  he  was  next 
to  the  head  of  the  concern,  to  engage  In  the 
pine  needle  fiber '  business.  McCarthy  was 
diosen  vice  president,  and  Norton,  secretary. 
An  assessment  of  100  per  cent,  was  levied 
upon  the  stock  subscriptions  and  an  agree- 
ment made  by  which  McCarthy's  shares  for 
$10,000,  and  those  of  Norton  for  $20,000  were 
declared  to  be  fully  paid  by  the  transfer  of 
the  contract  Subsequently  Davis  purdutsed 
the  100  shares  of  stock  held  by  Norton  for 
which  he  paid  $10,000  in  casta.  These  200 
shares  tor  whlcli  be  paid  $20,000  cash  were 
Davis'  entire  penHmal  holdings,  bnt  for  vot- 
ing purposes  only  and  as  a  protection  to  blm 
he  was  assigned  61  shares  of  the  100  owned 
by  McCarthy.  The  latter  a&slgned  to  him  a 
block  of  stock  In  the  Oregon  Pine  Needle 
Fiber  Company,  and  Davis  attended  its  annual 
meeting  and  asked  the  fiber  company  to  take 
the  mattress  compq^y  as  party  of  the  second 
part  in  the  contract  of  October  12,  1904,  in- 
stead of  Bmner  and  McCarthy,  The  mat- 
tress company  continued  in  business  ahoat 
IB  months  and  manufactured  a  good  mat- 
tress. In  April,  1006,  it  made  an  assignment 
for  the  benefit  of  creditors  under  the  state 
law.  On  July  8,  1906,  the  plalutUt  was  ap- 
pointed assignee  for  creditors.  Mr.  Davis 
pat  in  a  claim  of  $6,116.40  to  the  assignee 
for  salazy  and  disbursements  made  in  behalf 
of  the  corporation,  whidi  was  contested  by 
the  other  creditors  and  disallowed  by  the 
assignee.  After  a  full  hearing  npon  all  the 
evidence,  it  was  held  by  Judge  deiand  of  the 
circuit  court  that  Mr.  Davis  was  entitled  to 
this  amount  It  appears  tliat  this  finding 
was  Ignored  In  the  present  case.  The  defend- 
ant Davis  has  interposed  a  plea  of  res  ad- 
Jndlcata  and  has  set  off  a  claim  for  salary 
against  the  mattress  company  the  amount 
of  which  claim  is  disputed. 

a  B.  8.  Wood  and  Prescott  W.  Cof^ing- 
bam,  boOi  of  Portland  (Wood,  Montague  Ac 


Hunt,  of  Portland,  on  the  brief),  for  appellant 
Turner  Oliver,  of  La  Grande,  and  Frank  B. 
Grant,  of  Portland,  for  respondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
[1]  This  suit  was  instituted  in  1908.  The 
theory  of  the  complaint  is  that  the  $40,000 
worth  of  stock  issued  in  exchange  for  the 
contract  with  the  fiber  company  was  entirely 
without  consideration,  for  the  reason  that 
the  contract  was  not  property  within  the 
meaning  of  section  6696,  U  O.  L>.  The  suit 
is  defended  upon  the  theory  that  the  stock 
subscrltKd  was  fully  paid  up  by  the  assign- 
ment in  good  faith  to  the  mattress  company 
of  a  valuable  contract  right  which  would  be 
considered  as  property  under  the  section  of 
the  statute  raftered  to  wbidi  provides  as  fol- 
lows: 

"All  sales  of  stock,  whether  voluntary  or 
otherwise  transfer  to  the  purchaser  all  rights 
of  the  onginal  holder  or  person  from  whom  the 
aame  is  purchased,  and  subject  such  purchaser 
to  the  payment  of  any  nspaid  balance  due,  or  to 
become  due,  on  such  stow:  but  if  the  sale  be 
voluntary,  the  seller  is  etill  liable  to  existing 
creditors  for  the  amount  of  such  balance,  un- 
less the  same  be  duly  paid  by  such  purchaser; 
provided,  that  any  corporation  formed  under 
the  laws  of  this  state  may  purchase  real  or  per- 
sonal property,  including  ue  stock  at  any  other 
corporation,  and  issue  stock  to  the  amount  of 
the  value  thereof  in  payment  therefon  and  the 
stock  so  issued  shall  be  fully  paid  stock  and  not 
liable  to  any  assessment;  and  in  the  absence 
of  actual  fraud  in  the  traoBacdon,  the  judgment 
of  the  directors  as  to  the  value  of  the  property 
purchased  shall  be  conclusive ;  and  in  all  state- 
ments or  reports  of  the  corporation  to  be  pub- 
lished or  fiIed,-8tock  so  issued  shall  not  be  stated 
or  reported  as  bdng  issued  for  cash  paid  to  the 
corporation,  but  shall  be  reported  in  this  respect 
according  to  the  fact" 

All  that  part  of  the  section  commending 
with  the  word  "provided"  was  added  thereto 
by  an  amendm^  in  1903.  If  there  was  no 
actual  fraud  In  tbe  transaction  of  Issuing  the 
stock  ffir  the  contract,  we  are  precladed  by 
the  legislative  mandate  from  questioning  the 
judgment  of  the  directors  of  the  mattress 
company  as  to  tbe  value  of  the  contract 
The  evidence  shows  that  tbe  machine  for 
the  manufacturing  of  fiber  from  pine  needles 
was  patented  by  a  man  at  Grants  Pass,  Or., 
and  that  the  Oregon  Pine  Needle  Fiber  Com- 
pany had  obtained  the  patent  right  There 
appears  to  have  been  but  little,  if  any,  ques- 
tion in  tbe  minds  of  all  the  interested  parties 
at  the  time  bnt  that  tbe  manufacturing  oC 
the  fiber  by  the  fiber  company  and  the  manu- 
facturing and  sale  of  mattresses  by  the  mat- 
tress company  wonld  be  a  very  profitable 
business  and  that  the  obtainment  of  the  ten 
years'  contract  of  the  fiber  plants  was  a  very 
valuable  right.  McCarthy  was  vice  president 
of  the  fil}er  company  and  In  connection  with 
Bruner  was  apparmtly  armed  •with  this 
choae  In  action  in  order  to  interest  other 
capitalists  in  the  manufacturing  of  mattress- 
es and  thereby  make  a  demand  and  sale  of 
the  output  of  their  factory.  About  November 
S,  1904,  Davis  was  presented  wltb  a  prospec- 
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tOB  Bbowlng  a  detailed  statement  of  the  es- 
timated cost  of  (grating  and  ttie  proflto  ct 
the  Oregon  Fine  Needle  Fiber  Company'B 
plant  tor  a  ran  of  ten  moatlu  taking  the 
prices  named  In  tbe  contract  ae  a  basla  and 
leaving  a  net  balanoa  of  profit  of  $91,997.40^ 
Dmphasls  was  placed  upon  tbe  fact  that 
"Oils  la  the  only  pine  needle  fiber  machine 
In  tbe  world  and  the  only  procws  In  nipenr 
tion"  and  covered  by  a  patait  For  the  com- 
pany to  be  organised  for  mannfoctnring  the 
fiber  into  mattresses  and  selling  the  products, 
oil,  etc.,  an  estimate  was  made  of  the  cost 
and  selling  price  for  the  same  length  of  Ume, 
and  after  deducting  all  expenses  a  net  profit 
was  estimated  at  $140,400.  All  appear  to 
have  had  confidence  In  the  success  of  the 
venture,  to  have  believed  that  the  advantage 
of  the  contract  would  work  out  a  good  profit, 
and  that  It  was  valuable^  Tbore  was  no 
actual  fraud  on  the  part  of  the  directors 
in  estimaUng  the  value  of  the  rights  obtained 
under  the  contract.  Defendant  Davis  prov- 
ed his  good  faith  in  the  transaction  hy  put- 
ting $10,000  Into  tbe  treasury  of  tbe  mattress 
company  for  a  one-fifth  interest  in  tbe  con- 
tract right.  In  order  to  do  this  he  relinquish- 
ed an  established  position  with  a  well-known, 
reliable  concern  to  devote  bis  entire  time  to 
promote  tbe  success  of  tbe  enterprise,  and 
later  he  paid  $10,000  more  for  that  amount 
of  tbe  capital  stock  of  tbe  mattress  company. 

"Actual  or  positive  fraud"  has  been  said  to 
consist  In  circumventing,  cheating,  or  de- 
ceiving a  person  to  his  injury,  by  any  cun- 
ning, deception,  or  artifice.  20  Cyc.  8.  A 
contract  right  being  a  chose  in  action  comes 
within  the  legal  understanding  of  "property." 
32  Cyc  654-  Thus  a  contractual  license  to 
mine,  revocable  only  by  consent  or  condition 
broken.  Is  property  though  coupled  with  an 
obligation  to  continue  the  work,  and  may  be 
accepted  by  a  corporation  in  payment  of  a 
subscription  to  Its  stock,  Shepard  v.  Drake, 
61  Mo.  App.  134.  See,  also,  Beyrich  v.  Lieb- 
ler,  3  M.  Y.  Supp.  203.i  The  same  principles 
govern  tbe  payment  for  stock  by  a  contract 
right  as  control  the  analogous  line  of  cases 
where  stock  is  paid  for  by  other  intangible 
rights  such  as  patent  rights.  Blch  v.  Bonk, 
7  Neb.  201,  29  Am.  Bep.  382.  It  Is  said  in 
4  Thomp.  Corp.  |  8^: 

"  •  •  *  An  agreement  between  the  owner 
of  a  patent  right  and  a  third  party  that  the  lat- 
ter should  form  a  corporation  to  work  tbe  pat- 
ent and  should  issue  to  the  former  a  certain 
number  of  full  paid  shares  of  the  capital  stock 
of  tbe  corporatioD  for  the  transfer  of  the  patent 
right,  there  being  no  evidence  of  fraud  or  of  a 
purpose  to  impose  upon  the  publit^  has  been  hdd 
a  valid  agreement." 

The  fact  that  It  mbseguoitly  tamed  out 
that  this  contract  had  little  or  no  value  Is 
not  of  ttself  saffldent  to  show  fraud  on  the 
part  of  the  directors.    American  Tube  & 


1  Reported  in  full  in  the  New  York  Supple- 
ment ;  reported  as  a  memorandum  decision  with- 
out oj^nion  in  00  Hon,  606. 


iron  CtK  r.  Hays,  16B  Fa.  489,  80  AtL  986; 
Toung  r.  Erie  Iron  Co..  65  Mich.  Ill,  122, 
31  N.  W.  814. 

8L  B.  Hendee,  a  stoddiolder  of  the  Oregtm 
^ne  Needle  Fiber  Company,  i^peara  to  hare 
assisted  H.  H.  McCarOiy  In  promottng  the 
enterprise  and  everything  seems  to  have 
been  done  In  the  interests  of  tliat  company 
as  well  as  the  mattress  company.  On  Novem- 
ber S)  1904,  Hendee  wrote  Davis,  in  part,  a« 
follows: 

"In  presenting  die  within  manufacturing  m- 
terprise,  I  woura  respectfully  call  your  atten- 
tion to  the  truthfulnesfl  of  tne  statementa  that 
can  be  verified  and  indorsed  by  your  family 
physician,  also  tbe  point  that  the  sole  of  every 
artide  asusta  In  retaining  as  well  as  restoring 
to  health  the  purchaser,  Deddes  providing  tbe 
owners  of  mill  and  factory  a  handsome  profit" 

From  all  Indications  these  corporations 
were  closely  allied,  and  it  is  not  easy  to  be- 
lieve that  tbe  officers  of  tbe  pine  needle  com- 
pany did  not  know  all  about  the  arrangement 
as  to  the  issuance  of  the  stock  for  the  con- 
tract In  fact,  the  circiimstances  show  that 
tbey  were  aware  of  this. 

[2]  The  daims  of  the  pine  needle  company 
for  fiber,  etc.,  which  have  been  assigned  to 
an  individual,  constitute  the  prindpal  part 
of  the  Indebtedness  of  the  mattress  company 
for  whldi  this  suit  Is  brought  As  a  general 
rule,  a  corporate  creditor  cannot  complain 
where,  at  the  time  when  he  contracted  with 
the  company,  he  knew  that  the  stock  had 
been  issued  for  property  taken  at  an  over^ 
valuation.  1  Cook  on  Corp.  |  46,  p.  203,  cit- 
ing Bank  of  Fort  Madison  v.  Alden,  129  U.  3. 
372.  0  Sup.  Ct  332,  32  L.  Ed.  725;  McDowell 
V.  Undsay,  223  Pa.  691,  63  Aa  130:  Bonet. 
etc..  Co.  T.  Central,  etc.,  Co.,  163  Ma  App;, 
185,  132  S.  W.  270;  Darles  v.  Ball,  64  Wash. 
292.  116  Paa  833,*  Ann.  Gas.  1914B,  750; 
Johnson  r.  Tennessee  Oil  Co.,  74  N.  J.  Eq. 
32,  69  Aa  788;  Bank  r.  Am.,  etc.,  Co.,  69 
N.  J.  Eq.  320.  60  AtL  64;  Lea  v.  Iron,  eta. 
Co.,  147  Ala.  421.  42  South.  419.  8  Ii.  B.  A. 
(N.  S.)  279,  110  Am.  St  Bep.  93. 

Hie  Oregon  Pine  Needle  Fiber  Gompany. 
being  the  father  of  tbe  whole  enterprise  and 
instrumental  in  interesting  Davis  to  the  ex- 
tent of  paying  $10,000  to  the  mattress  com- 
pany for  stock,  and  afterwards  |10/)00  more 
to  McCarthy,  the  vice  president  of  the  Ore- 
gon Pine  Needle  Fiber  Company  for  his  gto<^ 
la  that  company,  is  in  a  poor  position  to  In- 
sist that  Davis  bear  another  large  share  of 
the  burden  or  to  assert  that  the  contract 
executed  by  It  and  sent  out  Into  the  market 
to  raise  funds  for  the  mterpriae  In  which 
tliat  company  was  vitally  Interested  was  thea 
of  no- value.  There  la  no  actual  fraud  shown 
in  the  issuance  of  the  stock  afterwards  pur- 
chased by  Davis.  Under  our  statute  th« 
court  cannot  readjust  the  matter  by  revis- 
ing the  Judgment  of  tbe  directors  of  the 
mattress  company  In  fixing  the  value  of  the 
then  much  prized  monopoly  contract  tot  the 
exdufllTe  right  to  market  the  prodncts  of  the 
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Oregon  Pine  Needle  Fiber  Company's  fac* 
tories  for  the  period  of  ten  years. 

The  decree  of  the  lower  court  will  tbere- 
fore  be  reversed,  and  the  suit  dismissed. 

McBBIDB  and  BENSOK,  33.,  amcor. 

(K  Or.  4M)  — « 

STENNICK  T.  J.  K.  LUMBER  CO.  et  aL 
(Supreme  Court  of  Orecon.  •  Nor.  28,  1916.) 

1.  Looa  AND  LoooiNG  «s»3(lS)  —  Sai.es  OT 
TncBEB—RKSCisaioN— Evidence. 

In  a  suit  to  reacind  a  contract  for  the  sale 
ot  timber,  evidence  held  insufficient  to  show  that 
deleodants  intentionally  misrepresented  the 
•mount  of  timber  on  the  tracts  involved. 

(Ed.  Note.— For  other  cases,  see  I^ogs  and 
LoEging,  Cent.  Dig.  {  12;  Dec.  Dig.  «=>3(15).] 

2.  Loos  aud  Loooxno  ^9»3(4>— Sale  ov  Tim- 

BEB  —  MiSBEPUSENTATIONa  —  BTFBOT  OT 

WamHa. 

Tbat  an  alleged  misrepresentation  as  to  the 
quantity  of  timber  involved  in  a  contract  was 
written  into  the  contract  does  not  sdd  to  its  effi- 
cacy or  make  it  fraudulent. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
LoBglDg,  Cent  Dig.  I  S:  Dea  Dig.  «s>3(4); 
Contracts,  Gent.  Dig.  |  SffO.] 

8.  Contracts  «=>09{3)— Eescissior— Fkaud— 

Evidence. 
Where  it  is  sought  to  set  aside  a  contract 
for  fraud,  the  evidence  should  be  clear  and  sat- 
isfactory; it  being  a  maxim  of  law  that  fraud 
is  never  presumed. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  SS  44»-453,  1199;  Dec  Dig.  «=> 
89(3).] 

4.  Logs  and  LooaiNo  ^=>S(4)  ~~  Sales  or 
TniBEB — Vauditt  op  Coktbact— Fbaud. 
In  order  to  have  a  rescission  of  a  sale  of 
timber  for  fraud,  plaintiff  must  show  that  de- 
fendants made  a  material  representation;  that 
it  was  false;  that  when  they  made  it  tbey 
either  knew  it  was  false  or  made  it  recklessly 
without  knowledge  of  its  truth^  as  a  positive  as- 
sertion; tbat  it  was  made  with  intent  that  it 
should  be  acted  upon  by  the  opposite  party; 
that  such  party  did  act  in  reliance  upon  it  and 
suffered  injury. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
L^ing,  Cent.  Dig.  S  8;  Dec  Dig.  «=33(4).] 

&  Loos    AND    LOOQINO   «=a3 (15)— SALES  OV 

TniBBA  —  Bbscissioh  or  Oontbact  —  Evi- 
dence. 

In  a  suit  to  rescind  a  sale  of  timber,  evi- 
dence held  to  sbow  that  representations  made 
b7  defendants  as  to  the  quantity  of  timber  were 
in  fact  false. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Ltqapug.  Gent.  iHg.  {  12*.  Dec.  Dig.  «=»3(15).J 

4l  Loos  and  Looqino  «=>3<15)— Saus  or 
T  1MB  KB  —  Rescission  or  Conibact  —  E)vi* 

D£»CE. 

In  a  suit  to  set  aside  a  sale  of  timber  for 
fraod,  evidence  held  insufficient  to  show  that 
defendants  promised  the  other  oontractinz  party 
a  quarter  interest  in.  a  corporation  to  be  lonned. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Lagging,  Cent.  Dig.  9  12;  Dec  Dig.  «s»3(15).] 

7.  Appeal  and  Ebbob  «=s>193(2)— Review- 
Scope  AND  Extent  —  Misjoinder  or 
Causes. 

Where  no  demurrer  for  misjirinder  of  causes 
wss  iDt«TOsed,  and  a  moti<m  to  compel  plaintiff 
to  elect  between  causes  was  withdrawn  or  over- 
raled  by  consent,  the  Supreme  Court  will,  not- 


withstanding the  contention  that  a  cause  of  ac- 
tion for  rescission  and  ooe  to  set  add«  a  deeUra? 
tion  of  forfeiture  cannot  be  Joloed,  consider 
both  causes  on  the  merits. 

[EM.  Note.— For  other  cases,  see  Appeal  end 
Error.  Cent  Dig.  %  1227;  Dec  Dig.  «=»l»3(2).) 

8.  CONTBACTS    €=3918   —    CONBIBUCTION  — 
FOSFEITUBB. 

Courts  are  reluctant  to  ttiforee  a  forfUture, 
and  no  language  will  be  construed  to  wtn-k  one 
where  a  contrary  intent  can  be  derived  from  a 
consideration  of  the  whole  instrument  or  from 
the  circumstances  attending  its  execution. 

[Bd.  Note.— For  other  cases,  see  Contracts. 
Gent  Dig.  S|  1606-1527;  Dec  Dig.  «B>3ia] 

9.  GoNTaAOTs  4»318— "FonmruBB'*— "Fbh- 

ALTT"— DiSTIHCTIOIf. 
In  contracts  and  In  civil  matters  generally 
the  term  "}»tnalty"  imports  a  clause  by  which 
the  obligor  ugrees  to  pay  a  certain  sum  of  mon- 
ey if  he  shall  &U  to  fulfill  the  contract;  while 
"forfeiture"  is  a  broader  term,  includuig  not 
only  the  payment  of  money,  but  the  loss  <3t 
property'  or  of  some  right  by  reason  of  failure 
or  neglect  of  a  party  to  perform  a  contract. 

[Ed,  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {g  1508-1527;  Dec.  Dig.  «B>3ia 

For  other  definitions,  see.  Words  and  I^rasea, 
First  and  Second  Series,  Forfeiture;  Penalty.] 

10.  Loos  AND  LOGOINQ  €=>3(14)— CONTBAOTS 

— Fobfeitube — Enfobcemenx. 
Where  a  contract  relating  to  timber  pro- 
vides that  in  case  of  default  by  one  of  the  par- 
ties his  property  and  interest  in  the  contract 
shall  forthwith  become  the  property  of  defend- 
ants who  hold  the  legal  title  to  the  land,  if  the 
language  <A  the  agteement  shows  an  intent  ol 
the  parliea  to  prescribe  a  forfeiture,  and  there 
has  been  a  default  unless  it  la  occasioned  by  the 
inequitable  conduct  of  the  defendants,  the  for- 
feiture must  be  enforced. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  }  11;  Dec  Dig.  «ao8(14; 
Contracts,  Cent  Dig.  {  880.] 

U.  CONTBACTS  «S»272  —  PBUTOBUANCE  — 
FOBFBITUBB  rOB  BaEAOH. 
Declaring  a  forfeiture  for  breach  of  condi- 
tions of  a  contract  is  not  a  rescieeion  of  the 
contract  but  the  assertion  of  a  right  growing 
out  of  it 

[Ed.  Note.— For  other  cases,  see  Coutracts, 
Cent  Dig.  S8  1102,  U93;  Dec  Dig.  «=»272.] 

In  Banc  Appeal  from  Circuit  Court, 
Multnomah  County;  J.  P.  Eavanaugh,  Judge. 

Bill  In  equity  by  Parker  Steonlck,  trustee 
in  bankruptcy  ftor  the  E.  H.  I>odge  Lumber 
Company  and  others,  against  the  J.  E.  Lum- 
ber Company  and  others.  From  a  decree  for 
defendants,  plaintiff  appeals.  Affirmed. 

This  is  a  salt  to  resdnd  a  oontract  ftor  tlw 
sale  of  timber,  situated  in  the  state  (tf  Waah- 
ington,  on  the  ground  of  frandnlcat  reinre*. 
sentatlona  as  to  the  quantity  of  audi  timber 
and  other  alleged  fiilse  repreaentationB  mate- 
rially affecting  the  cmtract  The  pleadings 
independent  of  the  exhibits  would  occni^  130 
pages  of  the  Oregon  Beports,  and  the  testi- 
mony taken  on  the  trial  contains  over  8,000 
pages  of  typewrltteu  legal  cap.  The  fi>llow- 
ing  excerpt  from  the  opinion  of  the  learned 
drcnlt  judge  who  tried  the  case  below  Indi- 
cates In  a  condensed  form  the  various  trans- 
actions between  the  parties  up  to  the  time 
this  suit  was  begun : 
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"For  Bome  time  before  January  27,  1913,  B. 
H.  Dodge.  Percy  Allai.  EVed  A.  Krlbe,  W.  N. 
Jonei,  and  F.  A.  Brewer  conferred  and  negotiat- 
ed coaceming  the  bonding  of  timber  intereats 
in  Bkamaoia  county.  Wash.,  and  the  logging  and 
manufacture  of  timber.  Fred  A.  Krtba  wsb  in- 
terested with  the  FIllHburys  of  Minnesota,  in 
a  large  tract  of  timber  In  that  section.  The 
Pillsburya  owned  a  three-quarters  interest  and 
Kribs  a  quarter  interest  therein.  W.  N.  Jones 
had  a  small  tract  of  timber  in  that  locality,  and 
E.  H.  Dodge  was  the  owner  of  a  considerable 
tract  of  timber  adjacent  to  the  Pillsbury  and 
Kribs  tract.  F.  A.  Brewer  was  a  broker  of 
Chicago,  and  was  engaged '  in  promoting  the 
bonding  of  timber  lands.  As  a  result  of  those 
negotiations  it  was  Sfn-eed  that  the  timber  lands 
owned  by  F.  A.  Kribs  and  Pillsburys,  E.  H. 
Dodge,  and  W.  N.  Jones  should  be  transferred 
to  a  holding  company  and  bonded  in  the  sum  of 
$900,000,  and  under  an  agreement  for  the  log- 
nng  and  manufacture  of  the  timber  Kribs  and 
Jones  onanized  and  incorporated  a  holding 
company  known  as  the  J.  K.  Lumber  Company, 
and  on  January  27,  1913,  the  said  J.  K.  Lum- 
ber Company,  the  Hamilton  Creek  Timber  Com- 
pany, the  Rainier  Lumber  &  Shingle  Company, 
and  E.  H.  Dodge  entered  into  a  contract  in  writ- 
ing to  effectuate  this  enterprise.  By  this  con- 
tract it  was  agreed,  among  other  things,  that  the 
J.  K.  Lumber  Company  had  or  would  acquire 
title  to  about  8,000  acres  of  timber  land  in 
townships  2  and  3  north,  range  7  east.  In  Ska- 
mania county,  Wash.,  on  which  there  waa  441,- 
609,000  feet  of  timber,  and  that  it  would  nse  iti 
best  endeavors  forthwith  to  acquire  title  to  ap- 

Sroilmately  75,000,000  feet  of  additional  timber 
1  township  3  north,  7  east,  iji  said  county,  that 
might  be  agreed  upon  by  the  partiea  to  the  con- 
tract. It  was  further  agreed  tnat  it  would  mort- 
gage the  property  covered  by  the  contract  as 
security  for  an  issue  of  bonds  in  the  sum  of 
$900,000.  Said  holding  company  agreed  that  it 
would  use  and  apply  out  of  the  proceeds  of  said 
bonds  sndi  sums  u  might  be  necessary,  not  ex- 
ceeding $21S.000,  to  construct  two  railroads,  one 
up  Hamilton  creek  to  about  the  center  of  sec- 
tion 36,  the  other  up  Rock  creek  about  2  miles 
from  a  connection  with  the  S.  P.  &  S.  railroad; 
to  construct  and  equip  a  sawmill  on  section  35, 
with  an  annual  capacity  of  20,000,000  feet  of 
lumber;  to  purchase  railroad  equipment  for 
both  roads ;  and  to  construct  and  equip  logging 
camps  sufficient  to  handle  300.000  feet  of  logs 
per  da^.  The  constmction  and  eqtUpment  on 
Hamilton  creek  were  to  be  completed  within 
six  months  after  the  fund  of  $215,000  was  avail- 
able, and  the  construction  and  equipment  on 
Rock  creek  were  to  be  completed  within  one 
year  after  the  completion  of  the  construction 
on  Hamilton  creek.  Said  holding  company 
agreed  to  pay  over  moneys  from  time  to  time  as 
they  should  be  needed  for  construction  and 
equipment,  out  of  the  proceeds  of  the  sale  of 
the  said  bonds,  upon  receipt  of  bills  tiiercfor 
and  certified  accounts  of  expenditures  verified 
and  certified  to  be  correct  by  the  president  or 
treasurer  of  the  Rainier  Lumber  &  Shingle 
Company.  Dodge  and  his  corporations  agreed 
to  repay  to  the  holding  company  the  difference 
between  $155,000,  the  price  paid  for  the  Dodge 
timber,  and  the  amount  actually  expended  as 
above  provided,  in  ten  equal  annual  payments, 
with  interest  at  6  per  cent  per  annum.  The 
holding  company  agreed  to  sell,  and  Dodge  and 
his  corporations  to  buy,  658,895,000  feet  of 
timber  located  on  the  land  then  owned  or  to  be 
acquired  by  the  holding  company,  at  the  total 
agreed  price  of  $1,383,679.50,  with  interest  from 
January  1.  1913,  at  the  price  of  $2.10  per  thou- 
sand for  the  year  1913,  and  increasing  6  per 
cent  each  year  thereafter.  The  payments 
were  to  be  made  to  the  trustees  under  the  trust 
deed  until  the  bonds  were  paid,  and  thereafter  to 
the  holding  company..  Dodge  and  his  corpora- 
tions agreed  to  cut  not  less  than  60,000,000  feet 


daring  each  calendar  year,  or,  falling  in  this, 
to  ray  to  the  amount  ot  60.000.000  feet 
"Dodge  and  hia  corporationa  agreed  that  any 

money  derived  from  the  logging  and  manufac- 
turing of  timber  after  the  stumpage  price  had 
been  paid  should  be  used:  (1)  To  provide  a 
working  capital;  Oi)  for  the  extenrifm  of  log- 
ging roads  and  puraiase  of  equipment,  together 
with  other  equipment  to  replace  such  as  would 
be  worn  out  or  destroyed;  (3)  to  make  annual 
payments  on  the  difference  in  the  cost  of  con* 
struction  aforesaid,  and  the  price  paid  by  the 
holding  company  for  the  93.400,000  feet  of  tim- 
ber purchased  from  Dodge*  and  (4)  that  the 
money  should  be  paid  in  advance  to  the  hold- 
ing company  to  be  applied  by  said  company  in 
the  redemption  and  retirement  of  the  bonds. 
And  it  was  agreed  that  all  profits  derived  from 
the  operation  of  said  timber  should  be  devoted 
to  said  purpose,  and  that  no  money  derived  from 
the  togging  and  manufacturing  of  said  timber 
should  be  used  for  any  other  purpose.  A  check- 
ing and  settiement  was  to  be  made  on  the  15th 
day  of  December  of  each  year.  Dodge  and  Ms 
corporations  agreed  that,  so  far  as  practicable, 
they  would  first  cut  the  burned  timber  on  Rock 
creek  in  preference  to-  the  green  timber,  and 
they  agreed  that,  in  the  event  of  their  failure 
to  fully  comply  with  all  the  terms,  conditions, 
and  provisions  of  said  agreementf  the  mill 
property  of  the  Rainier  Lumber  &  Shingle  Com- 
pany, at  Rainier,  Or.,  the  mill  situated  on  said 
section  35,  and  all  of  the  railr<Hid  equipment, 
sawmill,  and  lo^^g  equipment  purchased  for 
the  lognng  of  said  timber,  either  with  funds  of 
the  holding  company,  or  with  funds  of  Dodge 
and  his  corporations,  should  forthwith  become 
the  property  of  the  holding  company,  and  might 
be  used  by  It  for  the  logging  and  manufacture  of 
the  said  timber  or  any  otner  timber,  and  tiiey 
agreed  forthwith  In  case  of  such  default  to 
transfer  and  convey  all  of  sod)  mill  property 
by  good  and  sufficient  deeds  of  conveyance,  and 
thereby  authorized  the  holding  company,  in 
case  of  such  default,  to  take  poBsenlon  e^  talA 
mill  property  and  equipment  and  use  and  &d- 
ploy  the  same.  Both  parties  to  said  agreement 
agreed  to  guarantee  each  of  the  bonds  to  be 
issued,  and  to  indorse  auch  guaranty  on  each 
bond. 

"On  the  same  day,  January  27,  1913,  a  sup- 
plemental agreement  was  executed  for  the  pur- 
pose of  more  clearly  defining  the  rights  and  ob- 
ligations of  the  parties  to  the  original  agree- 
ment; but  it  will  be  unnecessary  to  consider 
the  provisions  of  this  later  agreement  at  this 
point  And  on  the  26th  day  of  March,  1913, 
the  parties  entered  into  another  agreement  modi- 
fying section  12  of  the  original  agreement  In 
certain  particulars  not  essential  to  the  present 
consideration.  On  October  3,  1913,  an  agree- 
ment waa  closed  between  the  parties  whereby 
Dodge  and  his  corporations,  in  consideration  of 
obtaming  the  signature  of  Fred  A.  Kribs  and 
W.  N.  Jones  to  their  note  for  $50,000,  assigned 
to  the  said  Kribs  and  Jones  as  collateral  se- 
curi^  710  shares  of  the  cajntal  atodi  of  the 
E.  H.  Dodge  Lumber  Company,  and  agreed  up- 
on reasonable  d«nand  to  confer  upon  said 
Kribs  and  Jones  the  voting  power  of  said  stodc, 
and  also  the  voting  power  of  the  stock  consti- 
tuting a  controlling  interest  in  the  Hamilton 
Creek  Timber  Company,  the  Rainier  Lumbn  ft 
Shingle  Company,  and  tiie  Pattttson  Lumber 
Company.  And  they  also  conveyed  to  said 
Krib«  and  Jones  as  collateral  security  their 
interest  in  said  original  and  collateral  contracts 
dated  January  27,  1913.  This  agreement  con- 
tained other  conditions  and  provisions  to  se- 
cure said  Kribs  and  Jones  for  extending  their 
credit  to  the  second  parties. 

"On  February  28,  1914,  the  holding  com* 
pany  served  upon  Dodge  and  his  corporations 
a  written  notice  of  forfeiture,  asserting  that 
they  had  made  default  in  certain  essential  fea- 
torea  of  their  ctmtract  partieiUarly  enumerated 
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and  designated  in  the  notice,  and  noticed  them  t 
that  said  holding  company  elected  to  treat  said  | 
contract  as  violated  in  certain  fundamental  i 
features,  and  further  notified  them  that,  unless 
ther  made  pajment  of  $0,000  and  interest  with- 
in 30  days  from  the  date  of  the  notice,  and  with- 
in said  period  proceed  to  carry  out  the  other  pro- 
visions of  the  contract  concerning  which  they 
were  in  default,       entering  upon  and  pushing 
to  completion  the  Hanulton  t^eek  railroad,  and 
by  completing  the  Bock  creek  railroad  by  Janu-  [ 
ary  1,  1015,  and  by  entering  upon  said  logging 
operations  as  required  by   said  contract,  it 
would  treat  their  rights  nnder  the  contract  as 
forfeited.    And  on  the  12th  day  of  May,  1814, 
the  holding  company  executed  a  formal  written 
declaration  of  forfeiture  which  contained  an 
option  available  until  January  1,  1915,  to  set 
aside  said  forfeiture  and  remstate  said  con- 
tract upon  furnishing  said  company  with  sat- 
isfactory evidence  of   financial  responsibility 
to  carry  out  said  contract  in  strict  accordance 
with  its  terms.   Pursuant  to  this  declaration  of 
forfeiture  the  holding  company  took  over  tbe  I 
interest  of  the  second  parties  and  is  now  operat- 1 
ing  the  logging  busiuesg  on  its  own  account. 
When  the  forfeiture  was  declared  the  railroad  ] 
up  Hamilton  creek  was  completed  for  a  distance  i 
ot  more  than  six  miles.   The  construction  of  the 
Rock  creek  railroad  and  the  sawmill  on  section 
35  was  not  begun.    The  sum  of  $215,000  pro- 
vided by  the  contract  for  these  purposes  had 
been  paid  over  to  Dodge  and  his  corporationst 
but  logging  operations  had  not  begun," 

Tbe  material  allegations  upon  which  plain- 
tiff bases  his  claim  for  relief  herein  may  be 
brleSy  summarized  as  follows:  There  is 
first  a  showing  that  plaintiff,  Stenatck,  Is 
the  trustee  in  bankruptcy  of  tbe  E.  H.  Dodge 
Lumber  Company,  tbe  Hamilton  Creek  Tim- 
ber Gompan7t  tbe  Hamilton  Creek  Railroad 
Ci»npanr,>and  of  B.  H.  Dodge;  that  the  three 
corporations  mentioned  were  organized  under 
the  laws  of  the  state  of  Washington;  tbat 
the  J.  K.  Lumber  Company  is  an  Oregon  cor- 
poration; that  Kribs  and  Jones  are  large 
stockholders  therein,  Krlbs  being  president 
aod  Jones  treasurer,  and  that  these  two 
organized  and  own  and  control  the  cor^ 
poratlon;  that  in  1912  Dodge  owned  a 
tract  of  timber  land  in  Skamania  coun- 
ty. Wash.,  upon  which  was  93,400,000  feet 
of  standing  timber  for  which  Dodge  had  paid 
«16S,000,  and  which  was  worth  $250,000; 
that  In  1912  Krlbs  and  Jones  owned  or  were 
In  process  of  acquiring  a  tract  of  between 
8,000  and  9,000  acres  of  land  adjacent  to  the 
land  of  Dodgfc  Then  follows  an  allegation 
that  In  1912  Jooes  and  Krlbs  con^lred  in  a 
fraudulent  plan  to  take  Dodge's  land  away 
from  bim  by  a  fisudnlent  contract ;  the  al- 
leged ftaodnlent  conspiracy  being  that  they 
would  by  means  of  such  contract  induce 
Dodge  to  build  a  logging  rood  to  cost  several 
hundred  thousand  dollars  into  tbe  timber  land 
owned  by  them,  said  contract  to  contain  a  for- 
feiture clause  rendering  it  posdble  for  Krlbs 
and  Jones  to  forfeit  and  take  over  said  rail- 
road at  any  time  there  should  be  a  default 
In  the  essential  conditions  of  said  contract, 
which  conditions  could  never  be  performed 
because  of  a  diortage  of  the  timber  on  the 
Jones  and  Kribs  land  below  the  amount  rep- 


resented by  them  as  an  inducement  to  Dodge 
to  enter  Into  the  contract  After  fully  set- 
ting forth  the  nature  and  extent  of  tbe  con- 
spiracy, the  complaint  charges  the  following 
alleged  false  representations:  That  Jones 
and  Kribs  would  give  Dodge  and  his  corpora- 
tion a  quarter  Interest  In  a  holding  corpoi-a- 
tion  which  they  proposed  to  organize;  tbat 
they  falsely  represented  and  warranted  tBat 
all  the  timber  land  would  be  included  in  the 
holdings  of  the  new  corporation,  Including 
Dodge's  holdings  and  75,000,000  feet  which 
Kribs  and  Jones  agreed  to  use  their  best 
efforts  to  acquire,  and  tbat  Kribs  and  Jones' 
holdings  contained  a  total  stumpage  of  658,- 
895,000  feet,  which  amount  they  agreed  to 
sell  to  Dodge  and  his  corpora'tion  for  the  sum 
of  $1,3S3.6T9.50,  knowing  at  the  time  that 
there  was  a  shortage  In  said  timber  of  from 
20  to  60  per  cent.  t>eIow  the  quantity  repre- 
sented and  warranted ;  tbat  In  order  to  facil- 
itate the  fraud  and  to  successfully  sell  bonds 
to  be  Issued  In  the  sum  of  $900,000  Kribs  and 
Jones  made  use  of  false  cruises  estimated 
prior  to  the  time  of  tbe  contract  which  gross- 
ly exaggerated  the  quantity  of  timber  upon 
said  lands,  and  which  represented  the  tc^tal 
amount  of  stumpage  to  be  658,895,000  feet, 
whereas  they  well  knew  that  the  amount  of 
timber  actually  on  said  land  was  from  20 
to  50  per  cent,  less  than  the  amonnt  repre- 
sented ;  that  after  these  representations  had 
been  made,  and  Dodge  had  thereby  been 
fraudulently  inveigled  into  the  scheme,  a  con- 
tract was  entered  Into  between  a  corpora- 
tion which  had  been  formed  by  Krlbs  and 
Jones  and  called  the  J.  K.  Lumber  Company 
and  Dodge  and  his  corporations,  which  con- 
tract is  annexed  to  the  complaint,  a  brief 
synopsis  thereof  being  contained  in  the  ex- 
cerpt from  the  opinion  of  tbe  circuit  judge 
above  quoted;  that  the  contract  provided, 
among  other  things,  that  the  sum  of  $215.- 
000  arlalng  from  the.sale  of  bonds  should  be 
turned  over  to  the  Dodge  Interests  on  or  be- 
fore May  1,  1913,  to  be  used  in  building  and 
equipping  the  road,  but  that  no  money  was 
actually  turned  over  until  June  24, 1913,  and 
that  the  Dodge  Interests,  having  in  relluice 
iipon  the  contract  begun  work  on  April  1, 
1918,  found  it  necessary  to  advance  $40,000 
in  order  to  carry  on  the  construction  of  tbe 
road ;  that,  owing  to  the  delay  of  defendants 
In  furnishing  the  money  in  accordance  with 
the  omtract,  the  work  was  greatly  hindered 
and  carried  over  Into  a  more  indement  sea- 
son of  the  year ;  that,  when  the  defendant 
began  to  furnish  money,  it  was  not  furnished* 
promptly,  thereby  greatly  retarding  and  de- 
laying the  Dodge  Interests  In  the  work  of 
canstrnctlon,  whereas,  if  the  $215,000  had 
been  fnrnislied  on  May  1,  1913,  the  road 
could  have  been  commenc^  and  completed 
before  tbe  winter  season  had  commenced  at 
much  less  cost;  and  tbat  ttiereby  the  cost 
of  building  said  road  was  Increased  to  $370,- 
464.31.  There  are  other  allegations  of  £rav<^ 
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and  failure  of  defendants  to  perform  tbelr 
agreements,  but  It  la  impracticable  to  state 
thera  In  full  in  this  opinion. 

There  is  another  cause  of  suit  stated 
which.  In  efTect,  reiterates  tbe  charge  of  con- 
spiracy, false  representations,  breach  of  war- 
ranty, and  proceeds  upon  the  theory  that  de- 
fendants hare  themselves  breached  the  con- 
tract and  destroyed  It  by  failure  to  perform 
their  part.  The  further  and  separate  cause 
of  suit  repeats  all  the  charges  of  conspiracy 
and  false  representations  contained  In  the 
first  cause  of  suit,  recites  the  bankruptcy  of 
Oodge  and  his  corporations,  states  that  tbe 
only  asset  of  value  in  the  hands  of  plaintiff 
is  the  Rainier  lumber  mill,  worth  from  f40,- 
000  to  $50,000,  alleges  liabilities  on  the  part 
of  Dodge  and  his  corporations  amouotlns  to 
about  $500,000,  and  declares  that  they  were 
solvent  when  the  contract  with  defendants 
was  entered  Into ;  that  the  corporate  prop- 
erty was  then  worth  $250,000,  and  that  the 
value  of  their  assets  was  correspondingly  dl- 
mlnished  by  entering  Into  the  contract  In 
question;  that  In  attempting  to  bnild  the 
railroad  and  in  purchasing  logs  for  their 
mill  during  the  summer  of  1913,  and  while 
In  good  faith  attempting  to  carry  out  the  con- 
tract with  defendants  E.  H.  Dodge  and  his 
corporations  became  so  involved  that  they 
were  petitioned  Into  bankruptcy;  that  the 
contract  with  defendants  contained  a  for- 
feiture clause  providing  that  upon  a  failure 
of  the  Dodge  Interests  and  tfie  Hamilton 
Creek  Timber  Company  to  conform  to  the 
contract  made  with  the  defendants  tbe  de- 
fendants oould  forfeit  the  right  of  the  Dodge 
Interests  In  tbe  Rainier  Lumber  &  Shingle 
Oompany  and  In  the  railroad  equipment, 
sawmill,  and  logging  equipment  in  Skamania 
county;  that  early  in  1914  the  I>odge  Inter- 
ests had  constructed  about  seven  miles  of 
railroad  into  the  timber  lands  mentioned  in 
said  contract;  that  the  value  of  said  rail- 
road equipment  amounted  to  $374,461.31; 
and  that  the  defendants,  disregarding  their 
own  fraud  in  inveigling  the  Dodge  Interests 
Into  the  contract,  ignoring  the  fact  that  they 
had  60  misstated  the  quantity  of  timber 
growing  upon  the  land  described  in  the  con- 
tract to  such  an  extent  as  to  make  It  im- 
possible for  the  Dodge  Interests  to  comply 
therewith,  and  had  delayed  the  construction 
of  the  road,  and  realizing  that  the  Dodge 
Interests  must  inevitably  go  into  bankruptcy, 
and  in  order  to  give  their  fraud  a  color  of 
l^al  right,  and  thereby  convert  said  prt^rty 
to  their  own  use,  in  fraud  of  other  creditors, 
sent  a  notice,  dated  February  27,  1914,  to 
the  effect  that,  unless  the  Dodge  interests 
carried  ont  their  contract  with  defendants, 
defendants  would  declare  a  forfeiture  within 
30  days.  The  complaint  then  recites  that 
after  sending  said  notice  a  meeting  of  the 
creditors  of  the  bankrupts  was  called,  and  it 
was  agreed  between  them  and  defendants 
that  defendants  would  allow  the  original  con- 
tract to  be  carried  oat  by  •  eomulttee  com- 


posed of  representative^  of  the  creditors,  of 
the  defendants,  and  of  the  Dodge  interests, 
and  that  a  manager  should  be  selected  for 
that  purpose  after  tbe  Dodge  interests  should 
have  secured  the  assent  of  9S  per  cent  of 
the  creditors  thereto ;  that  thereupon  Dodge 
in  person  carried  out  tbe  agreement  by  se- 
curing the  assent  of  approximately  95  per 
cent,  of  the  creditors,  and  the  Dodge  inter- 
ests made  the  necessary  financial  arrange* 
ments  to  carry  out  said  agreement,  the  said 
Interests  and  the  said  creditors  being  wholly 
ignorant  of  the  frauds  and  false  representa- 
tions practiced  upon  Dodge  and  bis  corpora- 
tions by  tbe  defendants;  that  thereupon  the 
Dodge  Interests  contracted  with  Cox  and 
Armstrong  to  begin  logging  operations,  when 
the  defendants,  disregarding  their  agreement, 
declared  a  forfeiture  and  took  possession  of 
the  property.  It  is  further  alleged  that  the 
forfeiture  was  illegal  and  void  t>otb  on  ac- 
count of  the  fraudulent  representations  In- 
ducing the  contract  and  because  of  the  vio- 
lation by  defendants  of  the  subsequent  agree- 
ment with  the  Dodge  Interests  and  tlie  credi- 
tors; that  it  was  In  fraud  of  creditors,  and 
merely  &  pretext  to  enable  defendants  to  get 
all  the  assets  of  Dodge  and  his  corporations 
In  their  own  hands,  and  to  make  it  appear 
that  they  were  Justified  In  taking  possession. 
In  addition  to  the  prayer  In  the  first  cause 
of  suit  there  is  an  additional  itrayer  that  a 
trust  be  impressed  upon  the  property  for  the 
benefit  of  all  tbe  creditors,  and  tot  general 
relief. 

Thomas  Mannix  and  SI  S.  Coovert,  both 
of  Portland,  for  appellant  A.  E.  Clark  and 
Guy  C.  H.  Corliss,  both  of  Portland  (Clark, 
Skulason  ft  Clark,  and  W.  S.  Nash,  all  of 
Portland,  on  the  brief),  for  respondents. 


HcBRIDB,  J.  (after  stating  the  facts  as 
above).  [1]  This  suit  has  the  distinction  of 
containing  the  most  extensive  record  In  tbe 
matter  of  pleadings,  testimony,  and  briefs 
of  any  case  ever  brought  to  this  court  The 
first  cause  of  suit  is  for  the  rescission  of  the 
contract  between  Dodge  and  the  defendants 
upon  the  ground  of  false  representations  by 
defendants  whereby  Dodge  and  his  corpora- 
tions were  Induced  to  enter  Into  it  Conced- 
ing, without  deciding,  that  the  trustee  In 
bankruptcy  is  authorized  to  bring  a  suit  to 
set  aside  a  contract  on  tbe  ground  of  fraud, 
we  will  consider  the  question  as  to  wbetha 
the  allegations  of  fraud  are  borne  oat  by 
the  testimony. 

The  principal  mtsrepresentatloQ  complain- 
ed of  Is  that  defendants  falsely  represented 
to  Dodge  that  there  was  658,895,000  feet  of 
timber  npon  tbe  land.  No  attempt  was  made 
by  plaintiff  upon  the  trial  to  establish  tbe 
fact  tliat  there  was  any  misrepresentation  as 
to  48,886,000  feet  contained  In  section  36, 
nor  in  the  Dodge  tract  at  93,400,000  feet  or  in 
the  land  to  be  subseqoentljr  acquired,  vbldi 
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is  said  to  contain  75,000,000  feet  Confessed- 
ly all  these  fignrea  are  correct,  and  the  con- 
troversy centers  around  the  Krlbs  tract,  upon 
whlcb  the  contract  states  there  Is  441,609,000 
feet,  and  which  the  plaintiff  claims  actually 
coDtaLned  something  like  100,000,000  feet 
lera.  To  make  cdear  the  exact  situation  at 
the  time  the  contract  was  entered  Into  it 
Is  necessary  to  recapitulate  the  circumstanc- 
es and  negotiations  of  the  parties  leading  up 
to  its  execution.  The  pooling  of  the  Dodge, 
Jones,  and  Krlbs  Interests  was  Qrst  mooted 
late  In  the  summer  or  early  in  the  fall  of 
1912.  At  that  time  Dodge  was  the  owner  of 
a  tract  In  Skamania  county  consisting  of 
about  1,520  acres  of  timber  land  and  tribu- 
tary to  Hamilton  creek  as  the  route  of  which 
a  logging  railroad  could  be  boilt  to  conrey  it 
to  market.  There  was  also  school  sectton  36, 
which  Dodge  had  caused  to  be  cruised,  and 
which  he  contemplated  purchasing,  being 
estimated  by  his  cruisers  to  contain  48,886,000 
feet.  Jonea  and  Krlbs  had  adjoining  these 
tracts  and  tributary  to  Bock  creek  as  a  means 
of  access  by  a  logging  road  8,200  acres  upon 
which  their  original  cruises  showed  441,- 
609,000  feet  Of  the  amount  In  the  Krlbs 
tract  JoDes  had  only  a  one-third  interest  In 
260  acres ;  the  rest  of  the  land  being  ownedi 
by  Krlbs  and  his  associates,  but  managed  by 
Krlbs  indivldnally.  Dodge  also  owned  two 
Bwmills  at  Bainiw,  Or.,  which,  while  going 
concerns,  do  not  appear  to  have  been  doing 
a  profitable  biudnesB. 

The  matter  was  discussed  between  the 
parties  for  some  time,  and  a  tentative  oral 
understanding  arrived  at,  and  pending  the 
actual  ezecatlcm  of  the,  contract  Dodge  ant 
cruisers  to  examine  and  report  upon  the 
Eribs  tract,  vbo  actoally  emlaed  more  than 
thxee-fourths  of  it  before  they  were  driven 
oat  by  tlie  winter  snow.  Dodge  had  their  re- 
ports beXore  be  entered  into  the  contract,  and 
it  is  appa,reiU  thi^  so  tar  as  the  cruise  bad 
gone  it  was  satisfactory  and  coincided  so 
nearly  with  the  estimates  ot  Krlbs'  cruisers 
that  he  was  ctmtent  to  accept  It.  Cox,  one  of 
his  cmiaers  who  had  cruised  2,807  acres, 
ins  pot  upon  the  stand,  and  bis  testimony 
indicates  a  subetantial  odnctdenoe  between 
bis  erulsea  and  the  summary  of  all  the  cruls- 
em  famished  Dodge  by  Krlbs  and  Jones. 
Foiden,  the  other  cruiser,  claimed  that  he 
bad  destroyed  the  notes  to  his  cruise  after 
fnmiahing  a  copy  to  Dodge,  but  that  copy 
la  not  produced  by  plaintiff,  and  the  presump- 
tion follows  that  It  would,  If  produced,  have 
been  unfavorable  to  plaintiff's  contention. 
In  the  cruise  made  by  Cox  he  testified  that 
he  kept  the  dead  timber  separate  from  the 
other  because  he  considered  estimates  upon 
that  class  ot  timber  were  extremely  uncer^ 
tain,  and  that  the  only  reliable  test  was  cut- 
ting it  out.  but  that  he  did  not  Include  any 
dead  timber  in  his  estimates  which  he  did  not 
conidder  merchantable.  Tbere  was  a  con- 
■iderable  quantity  of  dead  timber  shown  by 


the  Cox  Cruise.  Porden  also  testifies  tliat 
the  dead  timber  cruised  by  him  was  sepa- 
rately itemized,  so  that  It  may  safely  as- 
sumed that  as  to  the  6,000  and  odd  acres 
cruised  by  Cox  and  Porden  Dodge  was  fairly 
well  lnf(»nied  as  to  its  quality  and  quantity, 
and  that  there  was,  in  fact,  no  material 
variance  In  the  quantity  of  timber  shown  in 
the  cruise  book  furnished  hfm  by  Krlbs  and 
Jones  from  that  found  by  Cox  and  Porden. 
So  that  as  to  the  6,247.9  acres  cruised  by 
Cox  and  Pordeh  Dodge  must  be  presumed  to 
have  acted  upon  the  independent  examina- 
tion made  fi>r  him  by  these  two  cruisers  and 
not  from  r^resentatlons  made  by  defendants. 
This  leaves  1,953  acres  uncrulsed  by  Dodge 
before  he  entered  Into  the  contract  It  Is 
true  that  Cox  advised  him  that  the  cruise  of 
the  dead  timber  might  vary  from  his  estimate 
and  mo  either  a  little  above  or  a  little  below 
it,  with  a  probability  that  it  would  run  be- 
low, but  one  fact  stands  out  In  bold  relief, 
and  that  is  that  he  was  Informed  that  there 
was  a  quantity  of  dead  timber  upon  the  tract, 
and  that  Its  value  was  to  some  extent  un- 
certain. In  fact,  any  cruise  except  a  tree 
cruise  Is  of  necessity  a  mere  estimate  as 
Dodge  must  have  known.  The  custom  In 
these  cruises,  and  generally,  la  to  go  twice 
through  each  40  acvea  of  a  quarter  section, 
carefully  noting  the  size,  hel^t,  and  sound- 
ness and  apparent  merchantability  of  the 
timber  perceivable  alcmg  the  line  fallowed, 
and  to  assume  from  the  data  thus  gathered 
the  average  quantity  of  timber  upon  the 
tract  This  average  la  an  estimate.  The 
lumber  contents  ot  the  trees  examined  and 
tbelr  soundness  and  quality  are  mere  esti- 
mates which  may  exceed  or  fall  short  upon 
an  actual  test  in  cutting  or  by  an  examina- 
tion of  each  tree  upon  the  tract,  which  lat- 
ter would  have  been  impracticable  under  the 
drcnmstances.  There  was  a  cruise  book 
of  the  whole  tract  containing  a  summary  of 
several  cruises  theretofore  made  by  Krlbs' 
cruisers  which  was  given  to  Dodge  before 
the  contract  was  executed.  From  these  cruis- 
es was  derived  the  estimate  of  441,000,000 
feet  which  was  placed  to  the  contract  Both 
the  defendants  and  Dodge  knew  that  these 
cruises  were  merely  estimates,  and  the  testi- 
mony does  not,  in  our  opinion,  disclose  that 
there  was  any  intention  on.  the  part  of  the 
defendants  to  place  an  extravagant  estimate 
upon  the  amount  of  timber  Included  In  the 
contract  The  plan  was  to  transfer  all  the 
timber  to  the  J.  K.  Lumber  Company  as  a 
holding  corporation,  which  should  bond  It 
tor  $900,000,  which  bonds  Jones.  Krlbs,  and 
Dodge  were  to  underwrite.  It  was  to  the 
interest  of  all  parties  that  every  foot  of  mer- 
chantable timber  on  all  of  the  tracts  of  Krlbs 
and  Jones  and  Dodge  should  appear  In  the 
contract  as  a  basis  for  the  proposed  bond 
Issue,  and  it  was  not  to  the  ultimate  advan- 
tage of  any  ot  the  parties  Indorsing  the  pro- 
posed bonds  that  any  extravagant  or  mislead-< 
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lug  estimate  should  appear  therein.  The 
safety  of  the  Indorsers  lay  in  making  the  pro- 
posed project  a  success  as  a  whole,  and  we 
are  of  the  oploion  that,  whatever  the  future 
cutting  of  the  timber  may  disclose,  Jones  and 
Kribs  were  honestly  of  the  opinion  that  the 
Kribs  tract  actually  contained  441,000,000 
feet  of  timber,  and  that  their  cruises  Justi- 
fied them  in  this  belief.  Dodge  testifies  that 
Jones  orally  guaranteed  In  the  presence  of 
another  person  that  there  was  441,000,000 
feet  on  the  tract.  This  is  denied  by  Jones, 
and  the  person  In  whose  presence  the  alleged 
guaranty  was  made  was  not  called  as  a  wit- 
ness; but,  conceding  that  Dodge's  statement 
1b  correct,  it  does  not  seem  probable  that 
Jones,  who  seems  to  be  pecuniarily  resiwn- 
sible,  would  have  made  a  guaranty  of  this 
character  in  the  presence  of  Percy  Allen,  an 
employ^  of  Dodge,  unless  he  believed  the 
facts  Justified  him  in  makhig  it  The  alleg- 
ed guaranty  appears  In  any  event  to  have 
been  merely  a  guaranty  that  the  cruise  of 
Jones  and  Kribs  showed  441,000,000  feet 
The  whole  conversation  Is  thus  detailed  by 
Dodge: 

"A.  After  seeing  Mr.  Coi,  I  went  over  and 
called  up  Mr.  Jones  and  told  Mr.  Jones  Mr. 
Cox  bad  to  come  in  for  the  reason  that  the  snow 
•but  him  oS  and  be  could  not  cruise  the  timber* 
and  that  he  advised  me  that  1  bad  better  wait 
imtil  spring  to  have  the  timber  recruised.  Q. 
What  else  took  place  at  this  time?  A.  And 
Mr.  Jones  said  he  could  not  wait  until  spring 
to  have  this  timber  cruised;  that  if  we  were 
to  go  ahead  on  this  bond  issue  we  bad  to  go 
ahead  now.  I  told  Mr.  Jones  I  did  not  want  to 
go  ahead  under  tbia  proposition  unless  I  had 
this  timber  cruised.  He  said,  'Well,  I  think  we 
have  some  cruises  in  our  office,  and  I  will  go  over 
those  cruises;'  and  he  came  back  and  said  be 
had  figured  up,  I  think,  of  course,  in  a  day 
or  two,  and  said  they  had  441,000,000  feet  up 
in  that  timber.  I  said.  'Well,  I  don't  want  to 
go  ahead  and  sign  this  contract  just  on  account 
of  you  saying  you  have  441,000,000  feet  of  tim- 
ber on  those  cruises  there ;  I  want  some  kind 
of  a  guaranty;'  and  Mr.  Jones  said,  'Well,  we 
will  have  to  go  ahead  with  the  contract  or  not, 
one  or  the  other,  and  I  have  gone  all  over  this 
cruise  and  checked  them  up,  and  there  is  441,- 
000,000  feet  there;'  and  I  said.  'Do  you  say 
there  is  441,000,000  feet?*  He  says,  'I  guaran- 
tee there  is  441,000,000  feet  of  merchantable 
timber  up  there  on  our  cruise and  consequent- 
ly he  put  it  into  the  contract  and  I  signed  it." 

Dodge  knew  that  Jones  and  Erlbs  bad  no 
other  meails  of  knowledge  than  their  cruises 
which  had  been  furnished  him,  and  If  Jones 
said,  as  claimed,  "I  guarantee  there  Is 
441,000,000  feet  of  merchantable  timber  up 
there  on  our  cruise,"  it  could  t>e  reasonably 
construed  as  signifying  "according  to  our 
cruise." 

[2]  So  far  as  this  branch  of  the  case  is 
concerned,  we  do  not  find  sufficient  evidence 
to  Justify  us  in  saying  that  the  quantity  of 
timber  was  intentionally  misrepresented,  nor 
does  the  fact  that  the  substance  of  the  al- 
leged representation  was  written  into  the 
contract  add  to  its  eflBcacy  or  make  it 
fraudulent  If  Jonee  induced  Dodge  to  exe- 
cute the  contract  by  falsely  and  fraudulently 
representing  to  blm  either  orally  or  in  the 


writing  that  there  was  100,000,000  feet  more 
timber  on  the  tract  than  actually  existed, 
then  a  rescission  should  be  granted,  or.  If 
he  recklessly  made  such  a  representatlcHi 
without  knowing  whether  It  was  true  or 
false,  or  without  reason  for  believing  it  to 
be  true,  and  it  afterwards'  turned  out  to  be 
false,  a  rescission  should  be  granted,  provid- 
ed the  other  elements  necessary  to  a  resda- 
slon  are  shown,  i^ot  upon  the  ground  of  a 
breach  of  a  written  warranty,  but  because 
such  alleged  warranty  also  constituted  a 
false  and  fraudulent  representation  inducing 
the  contract. 

[8}  Where  it  is  sought  to  set  aside  a  con- 
tract on  the  ground  of  fraud,  the  evidence 
should  be  clear  and  satisfactory;  it  being 
a  maxim  of  law  that  fraud  Is  never  presum- 
ed. Shebley  v.  Quatman,  06  Or.  441, 1S4  Pac 
08:  Coffey  v.  Scott,  66  Or.  465,  135  Pac.  Sa 

[4]  Iq  order  to  have  a  rescission  In  this 
case  plaintiff  must  show:  (1)  That  defend- 
ants made  a  material  representation;  (2)  that 
it  was  false;  (3>  that  when  defendants  made 
it  th^  either  knew  it  was  false,  or  made  It 
reckleasly  without  any  knowledge  of  Its  truQi 
and  as  a  positive  assertion;  (4)  that  It  was 
made  with  the  Intent  that  it  should  be  acted 
upon  by  Dodge ;  (S)  that  he  acted  in  reliance 
upon  It;  (6)  that  he  thereby  suffered  injury.  If 
any  one  of  these  requisites  is  not  established 
by  a  clear  preponderance  of  the  evidence, 
plaintiff  cannot  recover;  and.  as  before 
shown,  the  evidence  is  insutfldent  in  many 
particulars.  There  are  no  such  allegations'  In 
the  complaint  as  would  authorize  the  court  to 
rescind  the  contract  oh  account  of  a  mistake 
mutual  or  otherwise,  nor  is  there  sudia  con- 
dition shown  by  the  testimony  as  to  author^ 
Ize  the  court  to  say  that  the  defendants  act- 
ed so  recklessly  that  the  representations  were 
so  grossly  inaccurate  as  to  amount  to  con- 
structive fraud,  and  that  therefore  the  con- 
tract should  be  rescinded.  The  case  Is  based 
upon  allegations  of  actual  and  Intentional 
fraudulent  represoitatifHis,  sndi  as  would 
support  an  action  of  deceit 

[I]  Again,  conceding  that  defendant  Jones 
made  every  representatltm  and  guaranty  that 
Dodge  Claims,  it  Is  not  soflSciently  proved 
that  Bach  r^resentatlons  are  false.  Taking 
the  testimony  as  a  whole,  it  appears  quite 
as  probable  tbfit  there  was  441,000,000  feet  of 
merchantable  timber  upon  tba  Eiiln  tract  In 
1102,  when  tbia  contract  was  dgned,  as  there 
was  a  smaller  quantlt?*  It  does  not  follow 
that  because  fire  had  run  through  a  portion 
of  tbe  tract  and  BOorcSied  and  killed  tbe  tim- 
ber all  swAi  timber  was  rendered  Taluelesa. 
The  flre  had  occurred  in  1902,  and  Krtbs 
had  purchased  after  that  date  up  to  1906 
various  tracts,  amounting  in  the  aggregate 
to  the  8,200  acres  motioned  in  the  contract 
with  Dodge.  All  tbe  cruises  made  by  him  for 
the  purpose  of  purchasing,  taken  together, 
indicate  above  441.000,000  feet  of  mercbant- 
able  timber  upon  the  land,  not  necessarily 
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green  timber,  bat  sncb  as  could  be  cat  Into 
Inmber  or  otberwlse  made  availaUe  on  tbe 
market.  A  slgnUScaot  ftict  la  found  In  the 
report  of  Capt  Hill,  wtao  cruised  a  large  por- 
Imi  of  this  tract  In  tbe  Interests  of  Mr.  m- 
Uott  who  had  an  option  on  something  over 
6^000  acres  of  this  tract ;  a  portion  of  said 
r^rt  reading: 

"Od  this  tract  there  are  fifty  million  feet  of 
burned  timber,  and  from  trees  examined  in 
different  parts  pf  tbe  burned  area  we  found 
that  tbe  timber  is  atiU  sound  and  ia  marketable 
condition,  and  the  condition  indicates  that  it 
wis  be  sound  and  marketable  for  from  six  to 
eight  years  from  the  date  of  this  examination." 

This  opinion,  giroi  a  little  more  tban  three 
years  before  the  date  of  the  contract  in  snit 
and  by  a  dl^terested  expert  acting  for  a 
proapectiire  buyer,  Is  entitled  to  weight,  and 
tends  to  show  that  the  dead  timber,  was,  in 
fact,  of  valne  when  the  contract  was  made. 
We  hare  carefully  gtme  over  all  the  cmlses 
In  evidence  which  were  made  before  the  con- 
tract was  entered  into,  and,  assnmlng  that 
th^  are  fair  and  honest  cruises  made  for 
tbe  pnipose  of  ascertaining  the  actual  quan- 
tity <tf  Hierdiantable  timber  on  the  land,  we 
ue  <xC  the  (^»lnlon  Qiat  there  was  npm  the 
land  at  tbe  time  the  contract  was  entered  In- 
to snbstantially  the  quantity  of  merchant- 
aUe  Umber  r^resented.  ^e  Cox  cruises 
made  for  Dodge  before  the  contract  was  en- 
tered into,  and  whldt  are  entitled  to  credit, 
are  a  shade  higher  upon  an  average  than 
tbe  Kribs  cruises,  and  the  cruises  made  after 
ads  suit  was  In  contemplatim  were  so  hast? 
and  snperfldal  In  character,  and  are  ilo  at 
variance  with  other  cruises  made  by  men  ap- 
parently reliable,  we  are  not  Inclined  to  ao- 
0^  tb&n,  A  Instances  will  suffice  to 
show  the  wide  difference  between  the  cmlses 
made  before  and  after  this  actiraL  commenc- 
ed: On  8.  E.  14,  Sec.  11,  Tp.  37  EL,  X«cey  & 
Oo„  cruiser  for  Brewer  &  Co.,  the  bankers 
who  were  n^otlating  the  prospec^ve  bond 
isSDe,  reported  S300,000  feet;  Kribs*  cruise, 
6,200.000  fMt ;  Cox,  Dodge's  cruiser,  6,820,000 
f^;  and  McDonald,  cruiser  for  plaintiff, 
VIOOfiOO  feet.  On  a  tract  In  section  12,  in 
tbe  same  township,  Lacey  estimated  13,654,- 
000  feet;  Kribs'  cruise,  12,250,000  feet;  Cox, 
19,099,000  feet;  and  McDonald,  only  4,400,- 
000  feet.  On  a  quarter  section  in  section  18, 
in  the  same  township,  Lacey  estimated  6,150,- 
OOO  ftet;  Kribs*  cruise,  6,860,000  feet;  Cox, 
8378.000  feet;  and  McDonald,  only  1,200,000 
■f^  On  another  tract  Lacey  estimated  21,- 
858,000  feet;  Kribs'  cruise,  22,210,000  feet; 
Cox,  22,687.000  feet;  and  McDonald,  6.900,- 
000  fe^  These  differences  run  all  through 
the  cruise  and  differ  so  widely  from  the  re- 
solts  obtained  by  other  cruisers  who  bad 
{fferionsly  examined  the  tract  that  we  can- 
not accept  the  McDonald  cruise  as  fair  In 
toy  particular.  The  testimony  of  J.  S.  Mc- 
Otonls,  offered  by  plaintiff  to  discredit  the 
Kribs  cruise.  Is  equally  out  of  accord  with 
all  previous  cruises.  Thus  upon  Sec  10,  Tp. 
3,  fi.  7  SL,  where  Lacey  &  Co.  estimated  IS,- 


364,000  f^  the  Kribs  cmlse  22.210,000  feet, 
and  Cox  22,687,000  feet,  be  esttmatee  only 
6,100,000  feet;  In  section  22,  where  Lacey 
&  Co.  estimate  46,697.000  feet,  the  Krlbs 
cruise  54,970,000  feet,  and  Cox,  cruising  for 
Dodge.  66,551,000  feet,  he  gives  only  27,700r 
000  feet;  on  sectitm  30,  where  lAcey  ft  Go. 
fonnd  12.295,000  feet,  the  Kribs  cruise  12,- 
355.000  feet,  Grady,  a  cruiser  for  plaintiff, 
10425,000  feet,  and  Cox,  cruiser  for  Dodge, 
18,224^000  fbet,  he  found  only  4,930,000  feet 
His  estimates  are  so  grossly  at  variance  with 
all  tbe  other  cmlses  made,  not  only  for  tbe 
Krlbs  interests,  but  for  the  Brewer,  Dodge, 
and  plaintiff  Interests,  that  they  cannot  be 
relied  upon.  His  testimony  Indicates  elthv 
a  very  Imperfect  knowledge  of  crui^g,  or 
a  very  careless,  slipshod  method  of  putting 
what  knowledge  be  had  into  practice.  He 
claims  to  have  cruised  eight  40-acre  tracts 
in  one  day,  and  asserts  that  three  quarter 
sections  can  be  cruised  in  one  day,  wblcib 
every  one  familiar  with  cruising  knows  to 
be  an  Impossibility,  and  is  &o  shown  by  tbe 
testimony.  A  number  of  gentlemen  more  or 
less  familiar  with  the  lumbering  bualneaa 
took  a  cursory  view  of  the  tract,  but  their  ex- 
amination was  confined  to  walking  across  a 
portion  of  it,  and  was  too  superficial  to  give 
any  weight  to  their  testimony.  Tbe  plaintiff 
has  succeeded  in  showing  that  there  was  a 
large  qnantity  of  dead  timber  on  the  land, 
that  the  various  cmlses  induded  a  portion 
of  this  as  merchantable,  and  that  it  Is  sub- 
ject to  deterioration  and  decay,  but  has  not. 
In  our  Judgment,  established  the  fact  that 
any  considerable  quantity  of  the  timber 
shown  in  the  Krlbs  cruises  was  nnmerchant- 
able  at  the  time  the  contract  was  entered  in- 
to, or  that  unmerchantable  dead  timber  was 
Inclnded  in  the  estimates  which  went  to  make 
up  the  441,000,000  feet  mentioned  Id  the 
contract.  It  may  be  an  overestimate,  or  it 
may  not  Dodge  knew  that  there  was  a  con- 
siderable quantity  of  dead  timber  included  in 
the  estimates,  and  clause  8  of  the  contract 
contained  this  provision: 

'*The  second  parties  further  agree  that  so  far 
as  practicable  tney  will  first  cut  the  burned  tim- 
ber on  Bock  creuE  ia  ine&rence  to  the  green 
timber,"  etc 

This  indicates  that  the  matter  of  dead  tim- 
ber had  been  considered  by  the  parties,  and 
that  Its  qnantity  was  deemed  of  sufficient  Im- 
portance to  make  it  the  subject  of  affirmative 
mention  in  tbe  contract,  which  would  hardly 
have  been  likely  had  it  consisted  of  mere 
inconsiderable  patches  resulting  from  camp 
fires.  We  do  not  believe  that  the  contract 
was  induced  by  any  fraud  or  false  represen- 
tations on  the  part  of  defendants,  and  these 
charges  appear  to  be  an  afterthought  when 
for  reasons  that  have  affected  tbe  whole  log- 
ging interests  of  the  Northwest  the  bright 
prospects  for  the  future  of  that  industry 
proved  to  be  Illusory.  At  tbe  time  this  con- 
tract was  entered  Into  there  was  a  steady  de- 
mand for  lumber  In  the  Best,  whl<di  for  rea- 
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aaaa  not  eut^  ondentood  aaddenly  ceased. 
Then  were  great  expectations  of  proSt  to 
tbe  Industry  from  tbe  <q)rabig  of  tbe  Pana- 
ma Canal,  by  means  of  which  it  was  supposed 
that  lumber  oonld  be  sent  to  the  Bast  and 
Europe  more  expeditiously  and  at  a  reduced 
cost  It  onfortonately  happened  that  the 
canal  was  not  opened  for  graeml  conmierce 
as  soon  as  expected,  and  that  whoi  it  did 
open  an  unexpected  toll  charge  whl<^  would 
amount  to  $1,500  for  every  1,000,000  feet  of 
lumber  i>asslng  through  It  was  imposed. 
This  alone  would,  if  Doi^e  contemplated 
shipping  tbe  50,000,000  feet  he  was  to  cut 
annually  to  the  eastern  market,  reduce  his 
annual  profits  by  $70,000.  Added  to  this  the 
stringency  In  tbe  mon^  market  which  pre- 
vailed Id  1913  and  1914  and  the  fact  that  hia 
other  lumbering  operations  were  also  af- 
fected, greatly  In  debt,  and  unprofitable,  we 
find  abundant  reason  for  his  failure  to  carry 
out  his  contract  without  Imputing  It  to  any 
sinister  action  on  the  -part  of  defendants. 
In  tbe  light  of  circumstaDces  as  they  appear- 
ed  In  1913  the  prospects  of  success  for  bis 
venturo  seemed  fair  and  his  contract  a  good 
business  proposition.  As  events  actually 
turned  out,  be  was  wrecked,  as  many  another 
good  buslDess  man  was  from  tbe  same  causes. 
In  fact,  be  does  not  Impute  his  "bankruptcy 
to  the  shortage  of  timber,  which  he  claims 
was  not  then  discovered,  but  to  other  causes. 
In  his  testimony  before  the  referee  In  the 
bankrupt  proceedings  Dodge  admitted  that  be 
did  not  have  enough  liquid  assets  to  offset  his 
indebtedness,  and  that  he  was  practically  in- 
solvent, and  stated  that  bis  principal  assets 
were  the  Rainier  mill  and  the  contract  with 
tbe  J.  K,  Lumber  Company.  Referring  to 
the  contract  in  salt,  he  testified: 

"I  always  considered  it  a  good  asset.  •  •  • 
Q.  I  mean,  if  the  timber  market  was  good,  it 
would  have  been  a  good  asset,  snd  if  ue  tim- 
ber market  was  the  way  it  is  at  the  present 
time,  it  would  have  been  a  poor  asset?  A. 
Yes." 

Tbe  nunmlng  vp  <rf  the  learned  <drcalt 
Judge  who  tried  this  cause  below  upon  the 
question  of  false  representations  is  so  cogent 
that  we  quote  a  portion  of  It: 

"It  is  contended  that  tUs  and  other  statements 
relating  to  tbe  quantity  of  timber  were  eipres- 
•ions  of  opinion  or  estimates,  and  not  statements 
of  fact,  that  the  amount  of  merchantable  timber 
on  this  8,000-acre  tract,  situated  as  it  is,  was 
not  susceptible  <tf  accurate  knowledge,  aud  that 
the  utmost  one  could  do  was  to  estimate  the 
timber  by  means  of  cruises.  It  is  clear  that 
this  quantity  was  ascertained  for  the  purpose 
of  the  contract  by  computing  the  cruises  con- 
tained in  the  cruise  book,  marked  Plaintiff's 
Exhibit  DD,  This  is  the  same  cruise  book  that 
was  delivered  to  Dodge  before  the  contract 
was  signed.  It  contains  cruises  by  O.  J.  Clem- 
ent, J.  O.  Murray^  Charles  Thorn,  Ben  Mc- 
Miillen,  A.  J.  Bennison,  P.  O.  Garrison,  C.  W. 
Mead,  and  James  D.  Lacey  &  Go.  All  of  these 
cruisers  verified  their  cruises'by  affidavit,  except 
O.  W.  Mead,  whose  affidavit  could  not  then  be 
procured,  and  Lacey  &  Co.  It  comprised  cruis- 
es previously  made  and  which  were  In  tbe  pos- 
session of  Kribs.  Jones  says  they  were  collect- 
ed by  Frank  Garrison,  a  derk  in  Krlbi^  office^ 


at  hia  direction,  but  witbout  any  snggestion  as 
to  the  selection  of  any  particular  cruises.  Clem- 
ent's cruise  was  made  about  November.  1005; 
Murray's  about  July  26.  1909;  Thorn's  about 
May  1,  1906:  McMollen's  about  May  1,  1906; 
Bennison's  about  August  1,  1909;  Garrison's 
about  February,  1912;  and  Mead's  in  1907. 
These  are  tbe  cnUses  from  which  Jones  com- 
puted tbe  441.000.000  feet  on  the  Kribs  ttact 
Tbe  cruise  book  also  included  the  cruises  of  J. 
F.  Cox  of  the  Dodge  tract,  section  36,  and  eight 
40's  in  section  31,  duly  verified  under  tbe  cruise 
data  of  June  2.  1912.  Now,  was  this  bodyof 
timber  capable  of  accurate  ascertainment?  TTie 
land  was  broken  and  mountainous,  and  tbe 
evidence  establishes  bevond  dispute  that  the 
only  practical  method  oi  ascertaining  the  quan- 
tity of  timber  in  a  tract  of  this  area  and  contour 
was  by  careful  cruising  by  competent  cruisers. 
I  was  impressed  at  tbe  trial  by  the  fact  that 
accurate  knowledge  of  the  timber  on  this  tract 
was  impossible,  and  that  owners  and  purchasers 
alike  must  depend  upon  tbe  estimates  of  cruis- 
ers for  their  information.  In  cruising  timber 
the  human  equation  is  always  present,  and  the 
accuracy  of  the  cruise  depends  upon  the  skill, 
the  judgment,  and  the  conscientious  service  ta 
the  cruiser.  Tbe  extent  to  which  tbe  estimates 
of  cruisers  may  vary  is  forcibly  illustrated  by 
the  evidence  iu  this  suit  Under  favorable  and 
similar  conditions  two  cruisers  of  apparently 
equal  ability  will  often  vary  greatly  in  their 
estimates.  Representations  shonld  be  consider- 
ed in  tbe  light  of  existing  conditions,  and  the 
pbysical  facts  should  be  kept  in  view,  in  con- 
struing this  provision  of  the  contract  And  the 
situation  and  relative  information  of  the  parties 
should  be  considered.  Both  Jones  and  Dodge 
were  famiUar  with  timber  cruising.  Both  had 
timber  cruised  before;  it  was  part  of  their 
business.  Dodge  was  the  owner  of  timber  ad- 
jacent to  the  Kribs  tract  which  had  been  re- 
cently cruised.  He  had  two  other  adjoining 
tracts  cruised  which  be  intended  to  buy.  One 
of  his  business  associates,  and  one  of  his  em- 
ployes, had  taken  a  nin  through  tbe  Kribs  tract. 
Two  of  his  cruisers.  Cox  and  Porden.  had  cruis- 
ed over  6.000  acres  of  the  Kribs  8,000-acre 
tract,  and  submitted  a  detailed  report  of  their 
cruises,  with  a  contour  map  which  were  avail- 
able for  inspection  and  comparison.  Be  had  the 
cruise  book  in  his  possession  upon  which  Jones' 
statement  of  quantity  was  based.  So  with  these 
meaus  of  information,  with  these  opportunities 
for  comparison,  and  with  the  past  experience  in 
the  timber  and  logging  business,  he  entered  into 
the  contract 

"When  the  parties  contracted  concerning  this 
timber,  their  knowledge  of  the  inaccuracy  of 
timber  cruising  and  roe  practical  impossibili^ 
of  accurate  knowledge  of  the  quanti^  of  stand* 
ing  timber  were  present,  existing  facts,  which 
cannot  be  excluded  from  their  negotiations. 
They  both  knew  that  their  estimates  might  vary; 
that  tbe  timber  could  not  be  expected  to  cut  out 
in  exact  accordance  with  the  estimates;  that 
it  might  overrun  or  might  shrink  in  tbe  cut  or 
scale.  Dodge  knew  that  Jones  could  not  give 
him  a  defiuite  statement  of  the  Kribs  timber, 
and  Jones  knew  that  Dodge  could  not  give  him 
a  definite  statement  of  .the  timber  on  the  Dodge 
tract  on  section  36,  or  on  section  31.  A  rea- 
sonable margin  of  variance  must  have  been 
within  the  contemplation  of  both  parties.  This 
cruise  book  DD  contained  cruises  procured  by 
Kribs  on  his  tract,  and  cruises  procured  by 
Dodge  on  bis  tract  and  on  the  tracts  he  in- 
tended to  purchase.  These  cruises  were  esti- 
mates only,  but  they  form^  the  only  basis  «n 
whicb  negotiations  could  proceed.  Jones  evi- 
dently accepted  Dodge's  estimates,  as  shown 
by  the  cruise  book,  on  the  three  tracts  in  which 
Dodge  was  interested,  and  it  is  entirely  reascm- 
able  to  assume  that  Dodge  accepted  Jones'  esti- 
mates on  the  Kribs  tract,  as  shown  by  the 
cruise  book.  Now  diese  same  cruise  estimatea 
on  tbe  Kribs  tract,  on  the  Dodge  tra<^  and 
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on  aectfon  86  were  taken  and  inserted  in  the 
contracL  The  Kribs  tract  was  given  aa  con- 
taining 441.609.000  feet,  section  36  as  con- 
taining 48,886,000  feet,  and  the  l>o<lge  tract 
as  containing  approximately  93,400,000  feeL 
These  fientea  by  that  time  must  have  be- 
come familiar  'to  all  of  the  contracting  par- 
ties. Dodge  says  the  cniiae  book  was  deliv- 
ered to  him  a  couple  of  days  before  the  con- 
tract was  signed.  I  am  Inclined  to  think  that 
his  memory  is  at  fault  there.  The  testimony 
of  Jones  refutes  this,  and  the  drcumstenc- 
es  attending  the  negotiations,  point,  in  my  opin- 
ion, to  an  earlier  delivery.  It  appears  that 
Brewer,  the  bonding  broker,  broogbt  the  parties 
together.  Both  evidently  intended  originally  to 
secure  separate  and  independent  bond  issues 
upon  their  properties.  There  were  preliminary 
nesotiationB  and  conferences  between  the  par- 
ties. Jones  collected  tlie  cruises  on  the  Kriba 
tract.  Dodge  collected  those  on  his  tracts,  and 
all  were  bound  together  in  the  cruise  nook. 
Jones  secured  several  copies  and  took  one  East 
on  December  14th,  to  deliver  to  Brewer,  and 
■ays  that  he  gave  Dodge  a  copy  before  his  de- 
parture. On  December  12th  Dodge  Bent  J.  F. 
Cox  and  Ben  Porden  up  to  the  Eribs  tract  to 
cruise  the  timber.  This  was  an  independent 
investigation  to  determine  the  quantity  of  tim- 
ber on  the  Eribs  tract  before  the  contract  was 
ngned.  Cox  (:ruised  2,^.9  acres,  and  Porden 
cruised  3.440  acres,  aggregating  6,247.9  of  the 
Kribs  8,000-acre  tract,  before  they  abandoned 
the  cruise  on  account  of  the  snow.  G!heir  cruise 
reports  and  a  contour  map  were  delivered  to 
Dodge's  office  about  January  10th,  which  was 
about  16  days  before  the  contract  was  signed. 
These  cruises  were  available  for  comparison 
with  the  cruise  book.  It  is  true  Oox  advised 
a  recruise  for  the  reason,  as  he  says,  that  tbe 
emise  of  the  entire  tract  was  not  completed, 
and  because  th^  might  have  overlooked  some 
defects  on  aeeoont  of  the  bdow.  But  he  says 
that  the  cruise  should  not  vary  more  than  6 
per  cent  on  account  of  weather  conditions. 
Cox  also  cruised  920  acres  of  the  Eribs  tract  in 
the  fall  of  1918,  under  ideal  weather  conditions. 
Cox  was  Dodge's  cruiser,  and  the  same  man 
whose  cruises  of  the  Dodge  tracts  form  a  part 
of  the  cruise  book.  If  Cox's  cruises  were  suffi- 
cient estimates  of  the  Dodge  timber  as  a  basis 
for  this  contract,  why  were  not  his  cruises  on 
tbe  Eribs  tract  useful  and  serviceable  to  Dodge 
in  these  negotiations?  There  Is  nothing  in  tlus 
record  to  impeach  his  honesty,  or  to  detract 
from  his  capacity.  Weather  conditions  might 
have  affected  his  winter  cruise  to  some  extent 
It  is  rather  significant  that  the  Cox  cruises  are 
generally  higher  on  the  same  land  Uion  the 
Kribs  cruises  used  in  the  cruise  book.  Neither 
the  Cox  cruise  nor  the  Porden  cruise  was  pro- 
duced by  the  plaintiff,  although  thev  were  both 
traced  to  Dodge's  possession,  and  tneir  absence 
was  not  explained  to  my  satisfaction.  The  Cox 
cruise  waa  available  through  ori^al  notes 
which  Cox  preserved,  but  the  Porden  cruise 
was  not  avauable^  because  Porden  had  lost  or 
destroyed  his  origiaal  notes.  But  he  ident^ed 
the  lands  he  had  cruised.  Now  with  the  Cox 
and  Porden  cruises  in  Dodge's  possession  about 
16  or  17  days  before  the  contract  was  signed, 
and  with  the  Kriba  cruises  in  his  possession 
for  at  least  a  few  days  before  it  was  signed. 
Dodge  either  compared  the  cruises  and  satisfied 
himself  cohceming  the  quantity  of  timber,  or 
else  he  would  appear  to  be  lacking  in  reasonable 
prudence  and  diligence.  I  do  not  think  they 
ahould  have  been  ignored  in  this  important 
transaction.  Making  due  allowance  for  weath- 
er conditions,  the  cruise  of  more  than  three- 
foorths  of  the  Kribs  tract  by  Cox  and  Porden 
should  still  have  shown  the  run  of  timber  on  the 
tract.  So  I  am  persuaded  from  all  the  evidence 
and  the  attending  circumstances  that  both  par- 
ties contracted  with  the  definite  Imowlcdge  uat 
the  quantity  of  timber  was  not  susceptible  of 
aecurata  knowledge;  that  both  parties  knew 


that  the  quantities  Inserted  In  the  contract  were 
derived  from  a  computation  of  cruises  con- 
tained in  tbe  cruise  book ;  that  neither  had  any 
source  of  information  other  than  cruises;  that 
their  cruises  were  nothing  more  than  estimates 
of  cruisers,  and  that  these  statements  of  the 
quantity  of  timber  were  intended  and  under- 
stood by  the  contracting  parties  to  express  the 
estimates  of  the  parties  of  the  quantities  of 
timber  on  the  respective  tracts;  that,  while  the 
provision  in  question  is  positive  in  terms,  it  was 
based  entirely  upon  estimates,  and  was  only  an 
estimate  of  that  which  was  not  susceptible  of 
accurate  knowledge,  and  was  not  intended  nor 
understood  to  be  a  representation  of  a  definite, 
ascertained  quantity  of  timber." 

IS]  Another  alleged  false  representatioD  Is 
that  the  defeodants,  for  the  purpose  of 
inducing  Dodge  and  bis  corporations  to  ex- 
ecute the  contract,  promised  that  they  would 
receive  from  Eribs  and  Jones  a  one-quarter 
interest  in  the  corporation  which  they  pro- 
posed to  organize,  which  quarter  interest 
would  give  Dodge  and  Ms  corporations  one- 
QUarter  of  the  profits  to  be  derived  from  such 
enterprise,  that  such  promise  was  fraudolent- 
ly  made  with  no  Intent  to  perform  It,  and 
that  it  was  not  performed.  There  was  some 
discussion  in  the  court  below  and  In  the 
briefs  here  as  to  whether  fallnre  to  keep  a 
promise  to  perform  an  act  In  the  future  and 
after  the  contract  Induced  by  It  should  have 
been  fulfilled  conld  be  a  ground  for  rescis- 
sion; but,  passing  by  this  question,  we  are 
of  tbe  opinion  that  plalntlfl  has  failed  to 
prove  that  such  promise  was  actually  made. 
Dodge's  testlmouy  coDcerning  the  alleged 
promise  is  as  follows: 

"I  says  [to  Jones],  'Well,  I  can  see  under  this 
contract  where  I  am  going  to  get  away.*  He 
says,  'Well,  what  are  you  going  to  do  alMut  it?* 
I  says,  'Well,  I  think  I  ought  to  have  an  inters 
est  in  this  proposition.'  He  says,  'What  kind 
of  an  iuterestr  I  says,  'Well,  I  think  that  I 
am  entitied  to  some  interest  in  the  J.  E.  Lum- 
ber Company;   I  think  I  am  entitled  to  a 

auarter  interest  for  doing  all  this.'  And  Jones 
tiought  a  while,  didn't  say  anything,  and  I 
says,  'I  think  that  is  fair,  that  we  should  have 
that'  He  says,  'Well,  I  will  think  the  matter 
over  and  let  you  know.*  So  we  held  the  tlfing 
off  a  little  while,  held  this  contract  off,  and  he 
said,  'You  fellows  ^ing  to  get  busy  with  this 
thing?*  And  I  said,  ^  am  waiting  to  hear 
from  you.'  So  he  came  down  and  we  went 
down  to  the  Or^on  OriU  again.  We  sat  down 
and  had  lunch,  and  he  said,  'Well,  to  satistr 
you,  if  you  will  sign  this  agreement,  we  wiO 
give  you  a  quarter  intereat  In  the  J.  El.  Lumber 
Company.'  So  I  said — I  think  he  said,  I  don't 
know  whether  it  was  exactly  the  J.  E.  Lumber 
Company  or  timber  company  to  be  formed — but  I 
says,  'I  will  sign  that  agreement  and  the  con- 
tract that  way.*    Then  after  we  talked  the 

froposition  over  I  says,  'You  pay  the  bills  and 
will  have  a  quarter  Interest  in  the  J.  E.  Lum- 
ber Company,  if  I  cannot  finance  tbia  tMng 
and  handle  it  that  way.' " 

Dodge  also  testified  that  at  tbe  preliminary 
talk  with  Jones  on  this  subject  Mr.  Allen,  a 
business  associate  of  Ms,  was  present  Allen 
testified  that  be  bad  no  recollection  of  8a<^  a 
conversation,  and  Jones  posltlTely  denied  It. 
Eribs  denied  making  any  such  promise,  and 
this  interest  was  not  mentioned  In  Dodgers 
schedule  in  bankruptcy,  nor  did  he  at  any 
time  after  the  J.  K,  Londier  Company  was 
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orgaolzed  demand  of  any  of  the  defendants 
any  portion  of  the  stock.  The  alleged  agree- 
ment Is  not  shown  by  a  preponderance  of  the 
testimony. 

[7]  We  will  next  consider  the  second  canse 
of  suit  It  reiterates  the  charges  of  false 
r^resentatlons  contained  in  the  first  cause, 
and  as  to  these  nothing  further  need  be  add- 
ed. They  are  out  of  the  case.  The  com- 
plaint, however,  goes  farther,  and  alleges 
facts  apparently  upon  the  theory  that,  con- 
ceding the  contract  was  fairly  procured,  the 
defendants  hare  so  breached  it  that  It  would 
be  inequitable  to  allow  a  forfeiture  to  stand. 
It  WHS  claimed  by  the  defendants  upon  the 
argument  that  a  canse  of  suit  to  rescind  a 
contract  upon  the  ground  of  fraud  rendering 
it  void  could  not  be  Joined  with  a  cause  of 
suit  to  set  aside  a  forfeiture  prescribed  In 
the  same  contract  by  reason  of  a  breach  in 
its  provisions,  the  flrst  being,  In  efTect,  a 
denial  of  the  existence  of  a  valid  contract, 
and  the  second  an  affirmation  of  Its  exist- 
ence; and  this  seems  to  be  the  general  rule. 
However,  In  the  case  at  bar  no  demurrer  for 
misjoinder  was  interposed;  the  only  demur- 
rer filed  being  general  as  to  each  cause  of 
suit  Later  a  motion  to  compel  the  plaintiff 
to  elect  was  withdrawn  or  overruled  by  con- 
sent In  this  state  of  the  case  we  will  con- 
sider the  second  cause  of  suit  upon  its  merits 
as  disclosed  by  the  testimony. 

The  situation  as  to  the  railroad  was  this: 
The  J.  K.  Lumber  Company  had  the  legal 
title  to  the  Dodge  lands,  and  to  the  Jones 
and  Kribs  lands  as  well.  The  legal  title  to 
the  road  therefore  vested  In  the  J.  K.  Lum- 
ber Company,  subject  to  be  reconveyed  to  the 
Dodge  Interests  upon  the  performance  by 
them  of  their  contract.  That  this  was  the 
Intent  of  the  parties  as  well  as  the  legal  ef- 
fect of  the  conveyance  to  be  executed  by  the 
Dodge  interests  is  clearly  shown  by  clause  6 
of  the  contract  which  is  as  follows : 

"It  It  farther  agreed  that,  when  the  second 
parties  shall  have  repaid  to  the  first  party  the 
amount  advanced  by  the  first  party  for  the 
coDBtruction  of  logginR  railroads,  mills,  and 
equipment  over  and  above  the  amoont  paid 
by  the  second  parties  for  the  timber  conveyed 
by  second  parties  to  the  first  party,  soch  log- 
ging railroads,  mills,  and  equipment  shall  there- 
upon belong  to  said  parties  of  the  second  part, 
subject,  however,  to  the  faithful  performance 
of  all  of  the  covenants  and  agreements  herein 
made  by  the  second  parties,  and  snbject  also 
to  the  hen  of  said  trust  deed  in  so  far  as  it  may 
cover  such  property." 

The  forfeiture  clause  In  the  contract  Is  as 
follows : 

"The  second  parties  agree  that,  tn  the  event 
of  their  failure  to  fully  comply  with  all  of  the 
terms,  conditions,  and  provisions  of  this  aeree- 
ment.  ihe  mill  property  of  tbe  Rainier  Lum- 
ber &  Shingle  Company,  now  located  at  Bain- 
ter.  Or.,  and  the  mill  dtuated  In  section  35, 
township  3  north,  range  7  east,  Skamania  coun- 
ty, Wash.,  and  all  of  the  railroad  equipment, 
sawmill,  and  logging  equipment  purchased  for 
the  lognng  of  the  lands  covered  by  this  agree- 
ment, dther  vrith  funds  of  the  first  par^  or 
with  fonds  of  the  second  parties,  shall  forth- 
vidi  become  the  property  of  the  first  partsr. 


snd  may  be  used  by  said  first  party  for  the 
logging  and  manufacture  of  the  logs  and  lum- 
ber of  the  timber  referred  to  in  this  agreement 
or  any  other  timber,  and  the  .second  parties 
forthwith  agree  in  the  event  of  such  default 
to  transfer  and  convey  all  of  such  mill  property 
by  good  and  sufficient  deeds  of  conveyance, 
and  In  tbe  event  of  such  default  of  the  second 
parties,  the  first  party  is  hereby  au^orized  to 
take  possession  of  such  mill  property  and 
equipment  and  use  and  employ  the  same,  and 
said  second  parties  agree  not  to  interfere  with 
such  possession  and  use  at  said  property  of 
said  first  party." 

The  land  tltie  itself  being  In  the  J.  K. 
Lamber  Company,  the  road  bnUt  npcu  the 
land  became  a  part  of  it,  and  a  forfeltnre  of 
the  land  necessarily  carried  with  it  the  road- 
bed, and  it  was  only  necessary  to  designate 
the  equipment  whl<A  did  not  become  part  of 
tbe  realty,  to  bring  all  the  improvements 
under  the  fbrteituie  clanae.  and  tbia  was 
done.  So  Oiat  for  a  substantial  breach  ot 
tbe  conditions  of  ttie  contract  by  the  Dodge 
interests  tbe  J.  E.  Lamber  Con^any,  npon 
declaration  of  its  tntratlon  to  enforce  the 
forfeiture,  bad  a  right  to  take  possesslMi  of 
the  property  described  therein,  except  ttw 
mill  proper^  at  Rainer,  which  for  reastms 
hereinafter  shown  coald  not  be  the  subject 
of  forfeiture,  not  being  embraced  In  tbe  prop- 
erty conveyed  under  the  contract 

[8-1S]  It  Is  claimed  that  the  alleged  fot^ 
feiture  clause  is,  in  fact  a  penalty,  and  not 
a  forfeiture,  and  that  for  this  reason  the  de- 
fendants had  no  right  to  seize  the  property. 
It  is  a  familiar  rule  of  law  that  courts  will 
always  be  reluctant  to  enforce  a  forfeiture, 
and  no  language  will  be  construed  to  work 
one  where  a  contrary  Intent  can  be  derived 
from  a  consideration  of  tbe  whole  Instru- 
ment or  from  the  circumstances  attending  Its 
execution.  O.  R.  &  N.  Co.  v.  McDonald,  58 
Or.  228,  112  Pac.  413,  32  L.  B.  A.  (N.  S.) 
117,  note.  Now  the  words  "forfeiture"  and 
"penalty,"  while  often  used  Interchangeably, 
are  not  always  synonymous;  that  Is  to  say, 
a  forfeiture  is  not  always  or  necessarily  a 
penalty.  The  principal  distinction  between 
the  two  Is  that  in  contracts  and  in  dvll  mat- 
ters generally  the  term  "penalty"  invariably 
Imports  a  clause  In  an  agreement  by  wlilcb 
the  obligor  agrees  to  pay  a  certain  sum  of 
money  if  he  shall  fall  to  fulfill  the  contract 
contained  tn  the  same  agreement  Bouvler 
Diet  tit  "Penalty" ;  Tayloe  v.  Sandttord,  20 
U.  S.  (7  Wheat.)  13,  5  L.  Ed.  384;  Watt's 
Ex'rs  V.  Sheppard,  2  Ala.  425;  State  ex  reL 
Rodes  V.  Warner,  197  Mo.  650,  94  S.  W.  062; 
Huntington  v.  AttrlU,  146  U.  S.  657,  13  Sup. 
Ct  224,  36  Ij.  Ed.  1123.  A  forfeiture,  on  the 
other  hand,  is  a  broader  term,  and  may  In- 
clude not  only  the  payment  of  a  sum  of  mon- 
ey, but  the  loss  of  property  or  of  some  right 
in  it  by  reason  of  failure  or  neglect  of  a 
party  to  perform  a  contract  Where  a  con- 
tract provides  that  a  party  shall  forfeit  ft 
sum  of  money  in  case  of  failure  to  perform  a 
contract  the  coorts.  If  sncb  a  constractloa 
seons  reasonable  In  Tiew  o£  all  tJie  drcnm- 
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stances,  wDl  treat  the  stlpnlatloD  as  a  penal- 
ty rather  than  as  an  agreement  for  liquidated 
damages  (which  would  amount  to  a  pure  for^ 
fidtare  of  the  whole  sum  stipulated),  and  will 
allow  the  promisee  to  recover  only  such 
amount  as  will  cover  his  actual  damages  by 
reason  of  the  breach. 

"A  forfeiture  Is  a  deprivation  or  destmetion 
of  a  right  in  coniegaence  of  the  nonperform- 
ance of  some  obligation  or  condition."  Webnter 
V.  Dwelling  House  Ins.  Co..  53  Ohio  St.  558, 
42  N.  B.  646,  80  L.  R.  A.  719,  SS  Am.  St. 
Sep.  6S8. 

'•The  omisBion  or  neglect  of  a  duty  which  the 
party  binds  himself  to  perform,  or  to  the  per- 
formance of  which  he  is'  enjoined  by  the  law. 
Is  Dfion  the  breach  *  •  *  Uiereof  called  a 
forfeiture;  that  Is,  Che  advantages  accruing 
from  the  performance  of  the  thing  are  by  his 
omission  defeated  and  determined.  *  Beard  v. 
Beard,  22  Ky.  {6  T.  B.  Mon.)  430. 

"Forfeiture  is  a  divestiture  of  property  with- 
out compensation,  in  consequence  of  a  default 
or  offense."  Union  Glass  Co.  v.  First  National 
Bank,  10  Pa.  Co.  Ct.  B.  665. 

"Forfeiture  relates  to  something  done  or 
omitted  by  which  one's  rights  are  lost.  •  •  • 
There  can  be  no  forfeiture  of  a  contract  that 
has  no  existence.  •  •  *  Forfeiture  assumes 
a  pre-existing  valid  contract  or  obligation." 
Roolee  v.  Masonic  Life  Ass'n,  38  Misc.  Rep. 
481,  77  N.  T.  Snpp.  109a 

It  will  thus  be  seen  that,  while  the  words 
"penalty"  aud  "forfeiture"  are  frequently 
used  interchangeably,  and  while  often  the  le- 
gal effect  of  their  use  is  the  same,  such  a  con- 
struction In  an  Instrument  relating  to  the  loss 
or  destruction  of  a  right  under  a  contract  is 
Impossible.  The  reason  is  apparent  In  a  case 
where  a  person  agrees  to  perform  a  certain  act 
or  to  pay  a  certain  sum  of  money,  the  court 
under  certain  circumstances  may  be  able  to 
say  that  the  sum  agreed  to  be  paid  is  so  dis- 
proportionate to  the  injury  suffered  it  will 
hold  the  stipulation  to  be  a  mere  penalty  in- 
tended only  to  cover  any  actnal  damages  that 
may  ensue  from  a  breatdi ;  that  is,  if  the  sum 
to  be  forfeited  were  fixed  at  $500,  and  the 
actual  damages  were  only  $100,  the  court 
under  some  drcnmstances,  not  all  by  any 
means,  ml^t  award  the  promisee  (100;  but 
In  a  case  where  the  thine  to  be  forfeited  is 
a  property  rlglU;  dependent  np4»  the  payment 
of  pnrdiaae  price  or  the  performance  of 
some  «mditl<Hi,  Oaa  court  cannot  say  to  the 
prcMuisee: 

"The  contract  provides  that  the  right  to 
160  acres  of  land  shall  be  forfeited,  but  you 
are  damaged  only  to  the  extent  of  80  acres. 
Therefore  we  will  apportlou  tiiat  qnantl^  to 
yoD  instead  of  the  160  acres  mentioned  in  the 
contract" 

The  court  must  enforce  the  forfeiture  as  it 
finds  it,  or  not  at  all.  It  baa  no  leeway  to 
substitute  damages  for  the  forfeiture  men- 
tioned in  the  contract  In  Seeck  v.  Jakel,  71 
Or.  35,  141  Pac.  2U,  U  R.  A-  1915A,  679, 
which  was  an  action  in  ejectment  brought  for 
breach  of  a  condition  In  a  deed  whereby  the 
purchasers  bound  themselves  not  to  carry  on 
a  particular  business  upon  the  granted  prem- 
ises, the  defendants  in  their  answer  made  the 
followlug  tetider: 


"|The  defendants]  offer  and  tender  to  the 

ElamtifFs  any  damage  which  the  plaintiffs  may 
ave  sustained  by  reason  of  a  live^  business 
being  carried  on  on  said  premises  by  the  de- 
fendants A.  J.  Newman  and  J.  W.  Newman,  in 
case  the  court  adjudges  ttiat  the  said  provision 
against  carrying  on  said  business  on  said  prem- 
ises is  a  lawful  provision." 

This  court  said: 

"We  can  only  enforce  the  condition  subse- 
quent as  we  find  it  embodied  in  the  deed.  We 
find  nothing  in  the  pleadings  or  the  testimony 
authorizing  us  to  relieve  the  defendant,  or  to 
enlarge  the  estate  which-he  knowingly  and  vol- 
untarily purchased,  incumbered  as  it  was  by 
the  condition  named." 

So  here,  if  we  find  from  the  language  of 
the  agreement  that  the  Intent  of  the  parties 
was  to  prescribe  a  forfeiture  as  the  result 
of  noncompliance  by  the  Dodge  interests  with 
the  terms  of  the  contract,  it  is  our  duty  to 
ascertain  the  facts,  and  if  our  Investigation 
discloses  that  there  has  been  such  failure  to 
live  up  to  Its  terms,  we  should,  unless  such 
failure  has  been  occasioned  by  the  Inequi- 
table conduct  of  the  defendants,  declare  the 
legal  result  of  such  failure. 

[11]  Again,  declaring  a  forfeiture  for 
breach  of  the  conditions  of  a  contract  is 
not  rescission  of  the  contract  It  puts  an 
end  to  the  contract  and  extinguishes  it  in 
pursuance  to  its  terms  Just  as  performance 
extinguishes  it  The  act  of  taking  posses- 
sion under  a  forfeiture  clause  is  not  an  act 
of  rescission  or  In  avoidance  of  the  contract, 
but  the  assertion  of  a  right  growing  out  of 
it   A.  contracts  with  B.  thus: 

"If  I  tail  to  do  a  certain  act  at  a  particular 
time,  yon  may  take  to  yourself  the  Interest  or 
right  that  I  have  in  the  proper^,  the  legal  title 
of  which  is  in  you." 

A.  falls  to  do  the  act,  and  B.  takes  posses- 
sion of  the  property.  Here  is,  in  fact,  no 
rescission  of  the  contract  by  A.,  but  merely 
the  Exercise  of  a  contract  right  The  for- 
feiture takes  the  place  of  performance. 

To  discuss  the  evidence  In  detail  would 
consume  more  space  In  the  reports  than 
would  be  practicable.  It  is  sufficient  to 
say  that  It  fuUy  supports  every  <^rge  of 
default  made  in  the  notice  of  forfeiture,  and 
that  the  exigencies  of  the  case  were  such 
that  the  defendants  were  forced  to  the  alter- 
native of  either  taking  the  property  and  try- 
ing to  save  something  out  of  It  or  of  allow- 
ing the  interest  on  the  f000,000  bond  Issue 
to  default  and  the  property  to  be  sold  at  a 
probable,  or  at  least  possible,  sacrifice.  The 
defendants,  being  Indorsera  on  the  bonds, 
were  in  a  precarious  position.  The  Dodge 
institutions  and  himself  were  practically 
Insolvent,  and  could  raise  no  more  money. 
They  had  fallen  down  on  the  ccmtract,  and 
were  unable  to  proceed  further,  and  it  is 
apparent  that  their  creditors  never  agreed 
to  and  never  would  have  agreed  to  take  up 
the  Dodge  contract  where  he  left  off  and  com- 
plete it  in  the  depressed  condition  that  the 
lumber  market  then  was,  and  still  la.  It  is 
true  that  the  creditors  discussed  the  matter, 
but  arrived  at  no  favorable  reaolt,  and  the 
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testimony  of  Mr.  Stennlck  shows  that  tbey 
could  have  arrived  at  none.  If  present  lum- 
ber conditions  contlnne,  it  Is  erident  that 
there  will  be  no  proflt  In  logging  the  lands 
described  In  the  contract  that  will  more  than 
suffice  to  pay  the  bonds  and  Interest  if  every 
foot  of  timber  claimed  by  the  defendants  to 
be  upon  the  land  is  actually  there.  Any 
proflt  Is  purely  speculative  and  dependent  up- 
on a  return  of  former  favorable  condltlous. 
No  unprejudiced  person  can  read  this  testi- 
mony and  not  be  Impressed  with  the  Idea  that 
defendants  as  a  matter  of  self-interest  were 
desirous  tbat  Dodge  should  succeed  in  carry- 
ing out  his  contract,  and  that  they  performed 
their  part  of  It  and  more,  advancing  money 
and  loaning  their  credit  to  enable  him  to 
borrow  and  evincing  in  every  way  a  desire 
to  make  the  project  a  success.  Whether  he 
failed  because  of  the  prevailing  depression 
In  the  lumber  market  or  from  mismanage- 
ment or  through  attempting  to  carry  out  a 
contract  too  large  for  his  resources  cannot 
alter  the  fact  that  his  failure  cannot  be 
traced  to  any  act  of  defendants. 

Other  interesting  questions  have  been  dis- 
cussed in  the  briefs,  but  we  have  chosen 
rather  to  decide  this  case  upon  its  merits 
than  upon  the  technical  matters  presented. 

We  have  read  and  re-read  the  evidence 
presented  In  the  3.000  pages  of  transcript 
and  given  much  attention  to  the  elaborate 
briefs  of  counsel,  and  upon  the  whole  are 
satlsQed  that  the  decree  of  tlie  circuit  court 
should  be  affirmed. 


of, 


(82  Or.  448) 

HEWEX  V.  ANDREWS.* 

(Supreme  Court  ot  Oregon.  Nov.  28,  1919.) 

L  Trial  «=»1— Pabties  Jonm-T  Liablk  — 
Depault. 

Where  the  complaint  alleged  a  joint  liability 
of  all  defendants,  the  court  may  proceed  to  trial 
as  to  those  who  have  answered  and  Joined  Issue 
without  Srst  entering  default  and  Judgnteat 
against  others  who  had  been  served  but  did  not 
appear,  for  the  tAd  technicality  with  respect  to 
joint  actions  ^aa  been  relaxed,  and,  though  a 
joint  liability  Is  averred,  recovery  may  be  had 
on  proof  of  a  several  liability. 

Ed.  Note.— For  other  cases,  see  Trial,  Cent, 
g.  K  1,  2;  Dec.  Dig. 

2.  BOSBAHn  AND  WlFE  «=>20(1)— GOHTRAOTB 

— SiONiHO  OF  Wire's  Naub. 
Where  a  husband  without' authority  signed 
his  wife's  name  to  an  agreement  to  pay  broker- 
age fees,  the  wife  ia  not  Uable  for  such  fees. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  SS  148,  ISO,  153;  Dec.  Dig. 
25(1).] 

8.  FRAuna,  Statute  of  «=»159— Jobt  Ques- 
tion. 

In  an  action  for  brokerage  fees,  where  a 
written  agreement  by  the  owner  to  pay  broker- 
age fees  was  supplemented  by  telegrams  and  a 
letter,  held,  that  under  the  evidence  it  was  a 
question  for  the  jury  whether  there  was  a  snffi- 
etent  memorandum  within  the  statute  of  frauds 
(L.  O.  L.  {  SOS),  declaring  that  an  agreement  au- 
thorising or  employing  a  broker  to  sell  real  es- 


tate for  compensation  or  oommlnimi  shall  not 
be  effective  unless  in  writing. 

[Ed.  Note.— For  other  cases,  we  Frauds,  Stat 
nte  of.  Cent  Dig.  |  378;  Dec;  Di»  «s»159.] 

4.  Appeal  and  Ebbob  «s»10e8(l)— Revibiw— 
Harmless  Ekbob. 

Error  in  instructing  the  Jury  that  they  mlg^t 
find  against  a  particular  defendant  is  cured  by 
subsequent  vacation  of  judgmoit  and  dismissal 
of  the  action  against  blm. 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  {  42:^5:  Dec  Dig.  ^1068(1); 
Trial.  Cent.  Dig.  fS  525,  526.] 

5.  Appeal  and  Ebbob  «=>2320!)— OBJEcnoira 

—Sufficiency. 
In  an  action  by  a  broker  fc^  comroisslonst 
objection  to  the  admlaslon  of  parol  evidence,  on 
the  ground  that  no  parol  evidence  was  admissible 
to  establish  any  of  the  iesnes  in  the  case  because 
of  the  sUtute  of  frauds  (Ia  O.  L.  |  808),  is  in- 
sufficient to  raise  the  question  whether  partico* 
lar  parol  evidence  was  admissible,  for  parol  evi- 
dence was,  of  course,  admissible  to  establish 
some  of  the  issues  in  the  case,  such  as  whether  a 
sale  wua  effected,  etc.,  though  the  employment 
could  not  be  established  in  tbat  manner. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  1430,  1431:  Dec  Dig.  «=» 
232(2) ;  Trial.  Cent  Dig.  S  21&] 

Department  1.  Appeal  from  Circuit  Court, 
Wasco  County;  W.  L.  Bradshaw,  Judge. 

Action  by  Sam  Hewey  against  C.  S.  An- 
drews and  others.  There  was  a  judgment 
for  plaintiff  against  the  named  defendant, 
and  he  appeals.  Affirmed. 

See,  also,  150  Pac.  1149. 

This  is  an  action  to  recover  an  unpaid  bal- 
ance of  a  commission  alleged  to  have  been 
earned  by  plaintiff  as  a  real  estate  broker. 
It  Is  averred  In  the  complaint  that  in  Jan- 
uary, 1915,  the  defendants  employed  plaintiff 
to  procure  a  purchaser  for  a  tract  of  land 
therein  described;  that  he  waa  to  bare  aa 
compensation  therefor  one-half  of  all  tbat 
defendanta  mlgbt  rec^ve  for  anch  property 
in  excess  of  «20,000;  that  plaintiff  did  I3nd 
a  purchaser  at  a  psice  exceeding  ^6,000; 
that  be  afterwards  agreed  to  accept  93,000 
in  fnll  toT  bis  comnUsslon,  and  defendanta 
agreed  In  vrltimE  to  pay  the  same ;  that  de* 
fendanta  have  paid  thereon  the  sum  of  fly 
272.50,  and  there  remains  nn^id  $1,727 JM); 
tbat  demand  has  been  made  for  payment 
thereof,  which  has  been  refused.  Then  fbl- 
lowa  a  prayer  for  Judgment  The  defendanta 
0.  S.  Andrews  and  Lillie  H.  Andrews  an- 
swered separately  with  general  denials.  The 
defendants  Clarence  L.  Ux/k  and  Etheida 
M.  Look  were  personally  served  with  sum- 
mons but  made  no  appearance.  When  the 
cause  was  called  for  trial,  the  answering  de* 
fendanta  objected  to  proceeding  further  un- 
til default  and  Judgment  should  be  enterea 
agalDst  the  defendants  a  and  Etbelda 
M.  Look.  The  objection  being  overruled, 
a  trial  was  had  resulting  in  a  verdict  against 
both  the  answering  defendants  In  the  sum 
of  $1,727.50,  and  on  the  same  day  these  de- 
fendants filed  separate  motions  for  judgment 
on  the  verdict  (Usmlsslng  the  suit   On  Fel>- 
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mar;  28tb,  a  Judgment  was  entered  in  ac- 
cordance with  tbe  verdict  In  favor  of  plaln- 
tUE.  When  the  plaintiff  rested,  the  defend- 
ant C.  S.  Andrews  moved  the  court  for  a 
nonsuit  and  for  a  directed  verdict  In  his 
tevor  on  the  gnnud  that  the  plaintiff  had 
not  introduced  tesdmony  suMKirtinK.  or  tend- 
ing to  support,  the  allegations  of  bis  com- 
plaint, and  that  the  testimony  Introduced  is 
in  violation  ot  the  provisions  of  the  statute 
of  frauds  whldi  motions  'were  overruled  by 
the  courtt  and  the  defendants  did  not  offer 
any  evidence  upon  the  trial.  On  Febmary 
29tb,  the  court  altered  a  Judgment  In  fftvOT 
of  plaintiff  in  accordance  with  ttie  verdict 
and,  having  takoi  under  advisement  the  mo- 
tiona^  of  the  defendants  for  a  Judgment  dis- 
missing the  suit,  on  Uarch  1st,  made  and  en- 
tered the  following  final  Judgment  order: 

"Now  cn  this  day  the  court  baring  considered 
the  motion  of  the  defendants  C.  S.  Andrews  and 
Liilie  M.  Andrews  for  a  judgment  agfliast  the 
rerdict  dismissing  the  action  and  for  a  judgment 
■gainst  the  plaintiff  for  their  costs  and  digbnrse- 
menta  incurred  herein  upon  the  ground  that  this 
is  an  action  upon  en  alleged  Jolot  liability  of  all 
the  defendants,  and  the  trial  being  against  a  por- 
tion of  the  defendants  only,  there  can  be  no  Judg- 
ment against  separate  defendants,  and  the  court 
being  fully  advised  aa  to  said  motion. 

"It  is  ordered  that  said  motion  be  and  the 
same  is  in  all  things  denied  upon  the  grounds 
mentioned  and  set  forth  in  said  motion,  but  it 
appearing  to  the  court  from  all  the  evidence  in 
■aid  cause  that  there  was  no  joint  obligation  on 
the  part  of  any  of  the  defendants  to  pay  the  com- 
misRion  claimed  in  the  plaintifTs  complaint  and 
no  contract  or  obligation  within  the  prorisions 
and  requirements  of  section  803,  Lord's  Or^n 
Laws,  aa  to  the  defendants  Clarence  L.  Look, 
Ethelda  M.  Look,  and  Liilie  M.  Andrews,  and 
that  no  cause  of  action  has  been  proved  against 
■aid  d^endants  or  any  of  them,  and  that  the  evi- 
dence offered  at  the  trial  of  said  canse  tended  to 
■bow  and  did  show  a  separate  agreement  by  the 
defendant  O.  S.  Andrews  alone. 

"Thereupon  it  is  hereby  ordered  that  the  Judg- 
ment heretofore  given  and  made  in  this  court 
and  cause  on  the  l6tb  day  of  February,  1916, 
be  and  the  same  is  hereby  set  aside,  vacated,  and 
hdd  for  naught  as  to  tiie  defendant  Liilie  M.' 
Andrews,  bnt  the  same  is  continued  in  full  force 
and  effect  as  to  the  defendant  C  S.  Andrews, 
and  that  this  cause  be  and  the  same  is  hereby 
dismiued  aa  to  the  defendants  Llllle  M.  An- 
drew^ (^rence  L.  Look,  and  Ethelda  M.  Look, 
and  that  the  defendant  Liilie  M.  Andrews  have 
and  recover  of  and  from  the  plaintiff  ber  costs 
and  disbarsements  in  this  action  to  be  taxed." 

The  defendant  O.  S.  Andrews  aiveals. 

Ralph  B.  Dunlway,  of  Portland,  for  appel- 
lant W.  B.  Wilson,  of  The  Dalles,  for  le- 
qpondent. 

BENSON,  J.  (after  stating  the  facts  aa 
above).  [1]  ntere  are  several  assignments  of 
error,  but  they  only  Involve  two  serious  ques- 
tions for  the  condderatlon  of  this  court: 
(1)  Does  Om  fact  that  the  complaint  alleges 
a  Joint  liability  of  all  the  defendants  pre- 
clude the  court  from  proceeding  to  trial  as 
to  thoae  who  have  answered  and  Joined  Is- 
sue, vrithout  first  entering  default  and  Judg- 
ment against  others  who  have  been  regularly 
served  with  summons  hot  have  not  made  any 


appearance?  (2)  Is  there  snffldent  competent 
evidence  disclosed  by  the  record  to  Justify 
a  submission  of  the  case  to  the  Jury  for  their 
consideration? 

In  Wilson  V.  Blakeslee,  Iff  Or.  43,  16  Pac. 
872,  thU  court  dlstlncUy  holds  that  It  is  er- 
ror to.  enter  a  default  and  Ju^ment  against 
part  of  the  defoidants  In  an  action  upon  a 
Joint  obligation  before  the  trial  of  the  action 
upon  the  Issues  raised  by  the  answering  de- 
fendants.  In  the  case  of  Dairy  Ass'n  v. 
Schermerhorn,  81  Or.  80S,  61  Pac  438,  Mr. 
Justice  Wt^verton  speaking  for  the  court 
says: 

"The  Idea  formerly  obtained  that  a  joint  obli- 
gation or  contract  coni<tituted  as  Indivisible  de- 
mand. The  several  individuals  jointly  contract- 
ing were  considered  as  a  single  entity,  and,  to 
describe  that  entity,  It  was  necessary  to  name 
the  identical  individuals  bound.  A  description 
which  omitted  any  that  were  bound,  or  included 
others  not  bound,  would  not  identify  the  entity. 
Hence  it  was  requisite  that  all  the  individuals 
composing  it  should  be  charged,  and  no  more; 
otherwise,  the  contract  sued  on  would  not  be  the 
ooe  made.  So,  it  was  considered  that  an  amend- 
ment which  omitted  a  party  formerly  charged 
jointly  with  another  was  a  statement  of  a  new 
and  distinct  cause  of  action.  Modern  code  prac- 
tice, however  has  materially  encroached  upon 
this  idea,  and  a  nonjoinder  or  misjoinder  of  par- 
ties defendant  does  not  necessarily  nonsuit  the 
plaintiff  or  defeat  the  action.  It  is  provided  by 
statute  that  when  an  action  is  against  two  or 
more  defendants,  and  'all  the  defendants  have 
been  aei^ed,  judgment  may  be  taken  against  any 
or  either  of  them  severally,  when  the  plaintiff 
would  be  entitled  to  judgment  against  such  de- 
fendant, or  defendants,  if  the  action  had  been 
against  them,  or  either  of  them  alone.'  Hill's 
Ann.  Laws,  ]  60,  subd.  8.  .  Furthermore,  'Judg- 
ment may  be  given  for  or  against  one  or  more  of 
several  plsinmFs,  and  for  or  against  one  or  more 
of  several  defendants';  and,  'in  an  action 
against  several  defendants,  the  coart  may,  in  its 
discretion,  render  Judgment  against  one  or  more 
of  them,  whenever  a  several  Judgment  is  proper, 
leaving  the  action  to  proceed  against  the  others.' 
Hill's  Ann.  Laws,  {{  244,  245.  A  statute  identi- 
cal in  effect  wltii  these  sections  has  received 
judicial  'construction  In  New  Tork,  and  It  Is 
there  held  that:  *A  plaintiff  is  not  now  to  be  non- 
suited because  be  has  brought  too  many  parties 
into  court.  If  he  crould  recover  against  any  of 
the  defendants  upon  the  facts  proved  bad  he  sued 
them  alone,  the  recovery  against  them  is  proper, 
although  be  may  have  joined  others  with  them 
in  the  action  against  whom  no  liability  Is  shown.' 
Mcintosh  V.  Enmgn,  28  N.  Y.  169.  172.  And, 
under  a  itatute  of  similar  import  more  recently 
enacted,  and  which  it  was  declared  Bfaonld  re- 
ceive the  same  construction  as  the  former,  An- 
drews, J„  says:  'The  common-law  rule  tiiat,  in 
an  action  against  several  defendants  upon  an  al- 
leged* joint  contract,  the  plaintiff  must  fail  unless 
he  establishes  the  Joint  liability  of  all  the  de- 
fendants, is  no  longer  the  rale  of  procedure  in 
thia  state.  By  the  former  Code  (section  274), 
the  court  was  authorised  in  an  action  against 
several  defendants  to  render  Judgment  against 
one  or  more  of  them,  leaving  the  action  to  pro- 
ceed against  the  others,  whenever  a  several  judg- 
ment was  proper.  The  court,  in  construing  this 
provision,  did  not  limit  its  application  to  cases 
ot  joint  and  several  liability,  hot.  considered  it 
as  authorizing  a  separate  judgment  where  a  sep- 
arate liability  of  some  of  the  defendants  was  es- 
tablished on  the  trial,  although  the  cause  of  ac- 
tion, as  alleged  In  the  complaint,  was  joint  only.* 
Stedeker  v.  Bernard.  102  N.  T.  827, 880,  6  N.  B: 
791. 
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"From  these  BUthoritiea  the  true  and  reason- 
able constructioD  of  the  several  sections  of  our 
statute  alluded  to  would  appear  to  be  that  when, 
in  an  action  upon  a  Joint  contract,  it  is  deter- 
mined that  one  or  more  of  the  defendants  are 
not  liable,  but  that  one  or  more  of  the  others  are, 
Judgment  may  be  given  and  rendered  sKainst 
those  liable,  whetiier  tbdr  liability  be  Jomt  or 
several,  and  the  other  defendants  may  be  dis- 
missed." 

[2, 3]  Let  us  now  examine  the  evidence 
presented  upon  the  trial  and  apply  the  law 
as  above  quoted  to  the  established  facts. 
On  June  15,  1914,  defendant  C.  S.  Andrews 
listed  bis  farm  of  1,280  acres  in  Wasco  coun- 
ty with  the  firm  of  Hartman  &  Thompson 
of  Portland,  Or.,  for  sale,  signing  and  leav- 
ing with  them  a  written  memorandum  con- 
taining the  following  terms: 

"Messrs.  Hartmaa  &  Thompson,  Portlaud.  In 
consideration  of  the  benefit  I  expect  to  derive 
from  the  sale  of  the  property  below  described, 
and  of  sccuriag  an  Interest  and  effort  on  your 
part  and  at  your  expense,  to  obtain  for  me  the 
spm  below  meDtioned  for  said  property,  I  hereby 
agree  to  sell  and  convey  by  a  good  and  suffi- 
cient grant  and  deed  of  conveyance,  and  give  the 
usual  covenants  thereia,  to  you  or  your  assigns, 
at  any  time  within  the  next  two  mos  (or  there- 
after, until  I  give  you  ten  days'  notice  to  the 
contrary  in  writing),  the  following  described 
property,  viz.:  Situate  in  15  E?.  1  S.  See  ab- 
stract. CoQDty  of  WascOt  state  of  Oregon,  with 
the  appurtenances  as  described  below  for  tbe 
sum  of  dollars  ($44,800)  to  be  paid  as  fol- 
lows: You  being  at  liberty  to  take  or  sell  the 
same  on  said  terms.  In  case  a  sale  or  exchange 
of  said  property  is  effected,  I  agree  to  pay  you 
a  commission  of  2^  per  cent,  on  tbe  $44^00 
above  stated  or  a  lesser  sum  in  case  I  agree  to 
sell  for  less,  and  after  a  deposit  is  taken,  I  will 
allow  fifteen  (15)  days  to  search  title. 

"[Signed]     C.  S.  Andrews  (owner) 

"L.  M.  Andrews  (his  wife). 

"Subscribing  witnesses  (who  listed  this);  Sam 
Hewey.  Tabor  S248." 

Titereafter,  some  months  cdapsed  vithont 
a  sale  being  efTected,  and  tlien  C.  S.  Andrews 
bad  a  coiiTersatlon  witb  idalntiff  in  which 
he  agreed  tMt  if  he  Bhonld  find  a  buyer 
for  tbe  fenn  be  would  give  him  an  addition- 
al commls^on  of  one>balf  of  all  be  sbonld 
obtain  for  tbe  property  In  excess  of  120,000, 
and  on  Janoary  6,  1915,  plaintiff  wired  to 
O.  S.  Andrews,  who  was  then  In  Z^os  Angeles, 
as  follows: 

"Have  prospective  buyer  for  your  Wasco  coun- 
ty ranch  will  you  confirm  yoar  offer  to.  give  me 
one  half  of  all  over  twenty  thousand  dollars  that 
I  can  get  for  this  ranch  cash  payment  buyer  to 
assume  mortgages  this  does  not  include  stock 
implements  and  Clarence's  lease  on  Kelly  place 
wire  answer  care  Stelwyn  apartment  number 
forty  eight  cor  St  Glair  and  Washington.  Sam 
Hewey." 

On  January  6th,  Andrews  replied : 
"I  will  give  you  one  half  of  all  over  twenty 
thousand  dollars  that  you  can  get  me  for  my 
ranch  buyer  assuming  mortgages  this  does  not 
include  stock  Implements  or  Clarence's  lease  on 
Kelly  place  Letter  follows.^ 

^nie  letter  reads  Qius: 

"January  6,  1916.  Mr.  Sam  Hewey,  Stelwyn 
Apt  No.  48,  Portland,  Oregon— My  dear  Mr. 
Hewey:  Your  nieht  telegram  'Have  prospective 
buyer  for  your  Wasco  County  ranch.  Will  you 
confirm  your  offer  to  give  m«  one  half  of  all  over 


twenty  thousand  dollars  that  I  can  get  for  this 
ranch  cash  payment  buyer  to  assume  mortgages. 
This  does  not  include  stock  implements  and  Clar- 
ence's lease  on  Kelly  place.  Wire  answer  care 
Stelwyn  Apartment  i^4S  Cor.  St.  Clair  &  Wash- 
ington.  Sam  Hewey' 

''Sure  thing !  Mr.  Hewey,  yes,  and  I  hope  yon 
make  five  thousand  out  of  it  and  it  is  ft  grand 
good  cheap  buy  at  that  figure.  'For  exchange—or 
sale— 1,280  acres,  Oregon,  wheat  and  stock  farm, 
fully  equipped,  horses,  hogs,  poultry.  Bank  ap- 
praised value  $40,481.  Andrews,  the  Aogelus 
Hotel.'  I  have  been  running  this  add  here  for  a 
month  and  have  had  over  100  answers  now. 
There  are  two  parties  that  mean  business  and 
have  good  propositions  and  they  look  good  to  me. 
Now  if  your  client  means  business  you  better 
hurry  so  I  can  shut  off  these  two  good  prospects 
I  have  here.  Should  you  not  wire  me  again  this 
week  I  will  try  to  close  with  one  of  these  two 
and  will  wire  you  again  that  I  am  bringing  my 
customer  up  to  see  the  1,280.  In  other  words 
the  party  closing  first  is  the  best  man  and  he 
gets  the  farm.  Now  I  wish  you  all  kinds  of  luck 
and  hope  you  make  over  ^,000.  Yours  very 
truly,  C.  S.  Andrews." 

On  January  7th,  plaintiff  wired  Andrews 
as  follows: 

"Your  telegram  received.  I  sold  your  ranch 
including  stock  implements,  and  Clarence  lease 
on  Kelly  place.  Price  above  twenty  five  thou- 
sand. Have  two  hundred  fifty  dollar  deposit 
Twenty  five  hundred  to  be  paid  in  twenty  days. 
Seventy  two  hundred  fifty  in  thirty  days.  Buyer 
to  assume  sixteen  thousand  one  hundred  twenty 
Gve  mortgages.  Yon  to  square  up  with  Kelly- 
Wire  when  can  come,  meet  me  at  Stelwyn  Apts. 
Sam  Hewey." 

On  January  8tb  tbe  fallowing  reply  was 

recelTed: 

"Allow  me  to  congratulate  yon  on  the  sale  of 
wheat  farm  will  meet  you  at  Stelwyn  Apartment 
number  forty  eight  cor  St  Clair  and  Washington 
at  nine  on  Monday.   C.  S.  Andrews." 

When  the  flrst  memorandimi  above  set  out 
was  delivered  to  Hewey,  there  was  also  de- 
livered an  abstract  containing  a  detailed  de- 
scription of  the  land  to  be  sold.  The  proper- 
ty was  sold  by  Hewey  to  H,  L.  Price  for  a 
consideration  ot  something  more  than  $29,- 
000.  It  will  be  noted  that  the  agreed  com- 
mission on  this  amount  would  be  considerably 
more  than  the  warn  prayed  for  In  the  com- 
plaint, but  the  evidence  discloses  that  after 
the  sale  was  consummated  the  plalntltT 
agreed  to  take  a  less  amount  and  Andrews 
wrote  out,  signed,  and  delivered  to  plaintiff 
tbe  following  Instrument: 

"I  hereby  agree  to  pay  Sam  Hewey  three  thou- 
sand ten  and  'Virtn  dollars  as  extra  commission 
above  tbe  regular  2^  per  cent  on  the  $29,5S0. 
Sale  of  my  wheat  ranch,  fiegulor  conmlsslon 
amounts  to  $789.50.  C  S.  Andrews,  Jan.  11, 
1915." 

The  plaintiff  admits  haying  received  $1.- 
272.50.  leaving  a  balance  of  $1,727.50  still 
unpaid.  The  evidence  also  discloses  tbe  ^ct 
that  the  name  of  L.  BI.  Andrews  was  signed 
to  the  Hartman  &  Thompson  memorandum 
by  G.  S.  Andrews,  and  it  Is  not  disclosed  that 
he  had  any  authority  to  act  for  her.  It 
therefore  clearly  appears  that  plaintiff  failed 
to  establish  any  joint  liability,  and  there- 
fore, under  the  authorities  above  cited,  It 
was  not  error  for  the  court  in  its  final  Judg- 


Digitized  by 


Google 


STATE  V.  UACT 


111 


ment  to  dismiss  the  action  as  to  all  of  the  de- 
fCDdants  except  G.  S.  Andrews.  It  ia  con- 
tended by  defendant  that  there  Is  no  com- 
tpetent  evidence  In  the  record  satisfying  the 
statute  of  frauds  (section  808,  L.  O.  L.); 
-but  the  writings  set  out  herein  when  read 
together,  as  they  should  be,  afford  abundant 
competent  evidence  to  go  to  the  jury  upon 
the  question  of  a  suffldent  written  memo- 
randum under  the  statnte  of  frauds. 

[4]  It  Is  true  that  the  court  erred  in  In- 
ftmcttDg  the  Jury  that  they  might  find 
against  the  defendant  LUUe  M.  Andrews,  for 
there  is  atMolutely  no  evidence  In  the  record 
connecting  her  with  the  agreement  made  by 
her  Husband ;  but  this  error  was  obviated  by 
the  Bubsequmt  conduct  of  the  oomt  In  va- 
•catlDe  the  Judgment  and  dismissing  the  ac- 
tion as  to  her. 

[S]  There'  is  some  discussion  In  the  hrleb 
•of  the  admissibility  of  certain  parol  evidence, 
but  the  only  objection  made  to  the  admission 
thereof,  as  dlsdoeed  by  the  bill  of  exceptions 
and  the  assignment  of  errors,  was  a  general 
protest  upon  the  ezpr^sed  ground  that  no 
pand  evidence  whatever  is  admissible  to  e^ 
tabliah  any  of  the  issues  In  the  case  because 
of  the  provisions  of  section  80S.  "L.  O.  L. 
fiowever,  this  contention  Is  untenable  for 
the  reason  that  the  statute  referred  to  pro- 
hibits only  fbe  admission  of  parol  evidence 
for  the  purpose  ct  proving  the  terms  of  the 
agreement  itself,  and  i»toI  evidence  Is  still 
admissible  fbr  the  purpose  of  sfaowii^  f6r 
example,  the  fiict  that  a  purchaser  was 
ftond,  that  a  sale  was  effected,  that  a  part 
of  tbe  agreed  oommlssion  has  beoi  paid,  and 
that  there  is  an  unpaid  biUance.  The  ob< 
Jectlon  and  exception  are  therefore  imavaU- 

Tbe  jndsmait  Is  affirmed. 

BUBNETT  and  McBBIDEl,  JJ.,  eoncnr. 


•&  Or.  81) 

STATE  «x  reL  STEWART  v.  MAOY,  City 
Atty.,  et  al. 

(Saprone  Court  of  Oregon.  Nov.  28,  1916.) 

Tnn  <=»9(l>—Coicpini'ATXoir  — DATS— Stat- 
ute. 

Under  L.  O.  L.  i  531,  providing  that  the 
time  within  which  an  act  is  to  be  done  shall  be 
computed  by  excluding  the  first  day  aod  inclad- 
ing  the  last,  etc.,  the  filing  of  an  initiative  petl- 
tion'  aad  proposed  ordinance  completed  on  No- 
vember 4,  1916,  to  be  acted  apon  at  the  election 
of  December  4,  1916,  having  been  filed  only 
29  davs  liefore  December  4,  1916,  did  not  com- 
ply  with  an  ordinance  requiring  such  petition 
to  be  filed  30  days  before  the  election  at  which 
■  a  proposed  ordinance  or  amendment  to  the  dty 
i^rter  is  to  be  submitted  or  referred. 

_.  Not& — ^For  other  cases,  see  Tlm^  Cent. 
H  11-16.  24%;  Dee.  Dig.  «»9(1)J 

Department  2.  Original  proceeding  in 
mandamus  by  the  State  of  Oregon,  on  the  re- 
lation of  Jode  U  Stewart,  to  compel  Bert 
Macy,  as  city  attorney,  and  Charles  Elgin, 


as  dty  recorder,  of  the  city  of  Salem,  to 
prepare  the  ballot  title  of  a  certain  measure, 
and  cause  it  to  be  printed  on  the  official  bal- 
lot at  tbe  general  election  of  the  city  on  De- 
cember 4,  1916.  Demurrer  to  the  writ  sus- 
taised. 

This  Is  a  mandamus  proceeding  to  compel 
the  dty  att(niiey  and  iAty  recorder  of  the 
city  of  Salem  to  prepare  tbe  ballot  title  of 
a  certain  measure,  and  to  cause  It  to  t>e 
printed  on  the  official  ballot  to  be  voted  at 
the  general  election  of  the  dty  on  Decem* 
ber  4,  1916. 

On  October  24,  1916,  the  common  council 
of  the  city  of  Salem  passed  an  ordinance 
amendatory  to  the  one  theretofore  enacted, 
entitled: 

"An  ordinance  to  provide  for  carrying  into 
effect  the  initiative  and  referendum  powers  re- 
served to'  the  legal  voters  of  municipalitiefl  by 
section  la  of  article  4  of  the  Constitution  of 
the  state  of  Oregon,  and  the  power  to  enact 
and  amend  their  municipal  charters  reserved  to 
the  legal  voters  of  the  cities  and  towns  by  sec- 
tion 2  of  article  11  of  the  Constitution  of  the 
state  of  Oregon,  to  provide  for  the  number 
of  signers  necessary  for  Initiative  and  refers 
eodmn  petitions,  to  fix  the  time  within  whidt 
referendum  petitions  may  be  filed  and  ordinanc- 
es become  effective,  to  provide  the  time  which 
must  elaiwa  before  measures  .referred  may  be 
voted  upon,  and  to  provida  a  mode  of  procedure 
for  submitting  municipal  measures  to  the  people 
by  the  common  council,  and  to  repeal  Ordmance 
No.  509,  approved  March  26,  1907.  and  to  re- 
peal Ordinance  No.  686,  approved  June  28, 
1909,  and  to  repeal  Ordinance  No.  816,  approved 
June  21,  1910.'' 

This  ordinance  was  numbered  1464,  and 
approved  by  the  mayor  of  the  dty  on  Octo 
ber  25.  1916.  Among  other  provisions  it  re 
quired  that  Initiative  petitions  for  ^e  amend- 
ment of  the  charter  should  be  signed  by  a 
number  of  the  legal  voters  equal  to  15  per 
cent,  of  the  votes  cast  at  the  last  preceding 
dty  election  and  filed  with  the  dty  recorder 
"not  later  than  30  days  before  tbe  next  regu- 
lar dty  election  at  which  such  proposed  ordi- 
nance or  amendment  Is  to  be  submitted  or 
referred." 

The  alternative  writ  recites,  among  other 
things,  that  an  initiative  petition  and  pro- 
posed measure,  a  copy  of  which  Is  thereto 
annexed  and  marked  Exhibit  A.  signed  by 
the  requisite  number  of  qualified  and  regis- 
tered voters  of  the  dty  in  proper  form  and 
duly  verified,  was  filed  with  tbe  dty  record- 
er "oa  and  between  Novemt>er  2,  1916,  and 
November  4,  1916,**  and  thnt  the  next  gener^ 
al  electkni  of  the  dty  oceurs  on  December  4, 
1916.  The  writ  further  shows  a  ccnnpllance 
In  other  respects  with  the  requirement  for 
the  initiation  of  an  amendment  to  the  dty 
diarter. 

S.  T.  Blchardscm.  of  Salem,  for  petitioner. 
Bert  W.  Macy.  of  Salem,  tor  defendanta 

BEAN,  J.  (after  stating  the  facts  as  above). 
The  dty  officers  demur  to  ttte  altwnaUve 
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writ  for  tlie  reason  that  It  does  not  state 
facts  sufflcient  to  constitute  a  cause  of  ac- 
tion or  entitle  the  relator  to  the  relief  sought 
therein.  The  former  ordinance  of  the  city 
of  Salem  provided  that  sach  an  Initiative  pe- 
tition should  be  filed  with  the  recorder  60 
days  prior  to  the  election  at  which  the  mea»- 
nre  was  to  be  voted  opon.  It  Is  the  conten- 
tion on  the  part  of  the  <Aty  that  the  Initia- 
tive petition  was  not  filed  with  the  dty  re- 
corder within  the  time  provided  by  law.  It 
Is  insisted  ttiat  the  ordinance  amending  the 
former  ordinance  and  reducing  the  time  for 
filing  audi  peatl<m  to  80  days  before  the 
election  did  not  go*  into  effect  nntll  10  days 
after  the  same  was  approved  by  the  mayor, 
or  untn  November  6,  1916,  and  therefore 
there  waa  not  time  for  a  compliance  with  the 
terms  thereof  before  the  election  on  Decem- 
ber 4Ui,  and  tbBt  the  petition  was  not  filed 
within  the  time  allowed.  The  contrary  Is 
maintained  counsel  for  [datntifr.  That 
the  dty  coundl  may  <vdain  provisions  for 
the  carrying  into  effect  of  the  Initiative  and 
referendum  powers  reserved  to  the  legal 
voters  of  a  mnnldpality  Is  well  settled  and 
nnqnestloned.  Assuming  without  deciding 
that  the  ordinance  approved  October  25th, 
1b  in  force,  the  date  of  the  election  at  which 
It  is  desired  to  have  the  initiative  measure 
acted  upon  being  December  4,  1016,  by  the 
terms  of  the  latter  ordinance  such  Initiative 
petition  must  be  filed  with  the  recorder  not 
later  than  80  days  before  that  date.  In  order 
to  comply  with  this  requirement  the  last  date 
npon  whidi  snch  peUtlon  could  have  been 
filed  was  November  S,  1916.  In  otb^  words, 


after  the  filing  of  sudi  petition  80  full  days 
most  elapse  before  the  election.  The  filing 
of  the  petition  having  been  completed  on 
November  4th,  excluding  that  day  imly,  29 
days  would  elapse  b^ore  December  4,  1010. 

Section  681,  L.  O.  L.*  provides  in  part  aa 
follows: 

"The  time  within  which  an  act  la  to  be  done, 
as  provided  in  tliis  Code,  shall  be  computed  hy 
ezcludins  tho  first  day  and  including  the  last, 
unless  the  last  day  fall  upon  Sunday,  Christ- 
mag,  or  other  nonjudicial  dav,  in  winch  ease 
the  last  day  shall  also  be  exduded.** 

In  Rynearson  t.  Union  County,  54  Or.  181, 
102  Pac.  785,  in  applying  Bectl(m  631,  U  O. 
Lk,  to  the  statute  requiring  a  satisfactory 
proof  "that  notice  has  been  given  by  adver- 
tisement, posted  •  •  *  thirty  days  pre- 
vious to  tlie  preeentattm  ttf  said  pditlon  to 
the  county  court"  where  the  notice  was  post- 
ed npon  S^tember  Sd,  and  the  first  day  «t 
the  term  of  the  county  court  then  next  en- 
suing was  October  8,  1006,  It  mis  held  that 
such  notices  were  posted  only  29  days  prior 
to  the  sesidon  at  the  court.  See,  also,  U.  S. 
Nat  Bk.  T.  Shefiw,  77  Or.  679.  581,  143  Pae. 
61, 152  Pac.  234. 

It  la  unnecessary,  therefor^  to  consider 
the  question  as  to  whether  the  ordinance  is 
in  force  as  in  any  event  the  initiative  pett- 
tlon  was  not  filed  according  to  the  allega- 
tions of  the  alternative  writ  80  days  before 
the  dty  electi(Mi,  In  accordance  with  Ordt 
nance  Na  1464. 

The  demurrer  to  the  writ  wUl  tbmfore  be 
sustained. 

McBBIDB,  BENSON,  and  HABBIS.  JJ., 
concur. 


Digitized  by 


Google 


CtL) 


IMPERIAL  LAND  CO.  r.  IMPERIAL  IRR.  DIST. 


113 


on  Cal.  660) 

IMPERIAL  LAND  CO.  et  al.  v.  IMPERIAL 
IRR.  DIST.  et  aL  (L.  A.  3765.) 

(Snpreme  Cioart  of  Califbtnia.  Nor.  IT,  1916.) 

L  ConnrnmoNAL  Law  «=»285  —  Dm  Pbo- 
CE8S  OF  Law— Curative  Acts. 
In  a  proceeding  to  subject  property  to  the 
burden  of  a  tax  or  asseasment,  no  curative  act 
can  deprive  a  property  owner  of  the  right  to 
Desist  a  pretended  eale,  where  the  assessment,  if 
enforced,  would  deprive  hfm  of  bis  property  with- 
out doe  process  of  law,  or  otherwise  infringe  hla 
CDDStitatioiial  righta. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  H  897-OOS;  Dec.  Dig.  «s>286.1 

2.  Watbbs  and  Wateb  Cottbbbb  «a»281— Isbi- 

OATION  DI8TBI0T8— CUUTIVB  AOTB— "JUBIS- 
DICTIONAL." 

Bridgford  Act  (St  1897,  p.  276)  t  68,  au- 
tboriies  the  hoard  of  directors  of  an  urigation 
district  to  bring  an  action  in  the  anperior  conrt 
to  determine  the  validity  of  any  honds  issued, 
or  assesamenta  levied,  while  section  69  provides' 
that  if  no  each  proceedings  shall  have  been 
brought,  then  at  any  time  within  80  days  after 
the  levy  of  any  aaseaemcnt  or  issue  of  any  bonds, 
any  district  aaseasment  payer  may  sue  to  deter- 
mine the  validity  of  any  such  assessment,  while 
section  72  declares  that  no  contest  of  anything 
or  matter  aliall  be  made  other  than  within  the 
time  and  manner  specified.  Held,  that  the  stat- 
utes prescribe  a  particular  method  of  contesting 
irrigation  assessments,  and  while  a  wholly  defec- 
tive assessment  cannot,  be  cared,  a  property  own- 
er cannot,  unless  he  sues  within  the  80-day  pe- 
riod, attacit  an  assosment  for  mere  noncompli- 
ance with  those  provisions  which  the  Legislature 
need  not  have  required  in  the  first  place,  this 
being  tme  as  to  jurisdictional  steps  relating  to 
procedare  which  need  not  have  been  required,  the 
term  "jurisdictional"  not  only  referring  to  the 
power  to  levy  the  assesamento,  but  to  the  pro- 
cedure. 

[Ed.  Note.— For  other  cases.*  see  Waters  and 
Water  Courses,  Cent  Dig.  f  320;  Dec.  Dig.  «=» 
231. 

For  other  definitions,  see  Words  and  Phrases, 
Ilrst  and  Second  Series,  Jurisdiction.] 

S.  Watebb  and  Wateb  Cott^ses  «=»227— Ir- 

nOATION  DlSTSlOTa— CUItATlVX  ACTS. 
The  failure  of  the  board  of  directors  of  an 
irrigation  district  to  enter  in  full  in  the  minutes 
a  call  for  a  special  meeting  in  accordance  with 
Bridgford  Act,  J  14,  is  a  mere  irregularity,  and 
bdlure  of  property  owners  to  sue  on  such  ground 
within  the  30  days  prescribed  by  section  69  op- 
erates as  a  waiver, 

Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  %  318 ;  Dec.  Dig.  «8=> 

227.1 

4.  Watkbs  and  Wateb  Coubses  €=>227— Ib- 

BIQATION  DiSTBIOTB— SPEOIAL  MeETINOS. 

Under  Bridgford  Act,  |  14,  declaring  that 
special  meetings  most  be  ordered  by  a  majority 
of  the  board,  and  that  the  order  must  be  entered 
of  record,  and  6  days'  notice  given  to  each  mem- 
ber not  joining  In  the  order,  it  is  sufficient,  all 
members  joining,  to  record  in  the  minutes  of  the 
board  an  order  for  a  special  meeting  for  the  pnr^ 
pose  of  Betting  the  rate  of  taxes  for  the  yearly 
aisessment  of  an  irrigation  district ;  it  being  un- 
necessary that  the  record  set  forth  the  matter 
with  particularity. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
^ter  Conises,  Cent  Dig.  |  318;  Dee.  Dig.  «s> 
227.] 


5.  Waters  and  Wateb  Coubses  €»227 — Ib- 
BiGATioN  Districts— Special  Mebtinob. 

As  the  section  does  not  prescribe  when  the 
order  shall  be  entered,  it  is  sufficient  that  the 
entry  be  made  in  the  minutes  of  the  meeting  held 
pursuant  thereto. 

_CEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  !  318 ;  Dec  Dig.  <8=> 
227.) 

6.  WATEB8  ABD  WaTKE  GOUBSES  ^>231— Ib- 
BIOATIOW  DiSTBlOTB— ASSEaSMENTS— IrBEOU- 
LABITT. 

Under  Bridgford  Act,  §  69,  as  amended  in 
1911  (Sl  1011.  p.  1111),  providing  for  special 
elections  for  suhmissioo  to  voters  in  irrigation 
districts  of  special  assessments,  and  that  an  as- 
sessment of  not  to  exceed  2  per  cent,  of  the  val- 
ue of  the  assessable  property  may  be  levied  in 
any  one  year  by  resolution  of  at  least  four-fifths 
of  the  members  of  the  board  of  directors,  the 
amount  not  to  exceed  976,000,  the  board  of  di- 
rectors of  an  irrigation  district  has  jurisdiction 
to  levy  a  special  assessment  and  though  the 
mode  of  levy  was  irregular,  such  iregularities  are 
waived  under  section  68.  where  property  owners 
did  not  sue  within  the  80  days  allowed. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  f  320;  Dec  Dig. 
«=»231.] 

7.  Waters  and  Wateb  Cottbses  «=»231— Ib- 
BiQATioN  DisTEicTs  —  Assessments  —  Opfeb 
TO  Do  EqniTT. 

Where  assessments  levied  by  an  Irrigation 
district  were  valid,  property  owners,  objecting 
to  the  mode  of  enforcement  who  did  not  offer  to 

{»ay  the  amounts  legally  due,  have  no  standing 
n  a  eonrt  of  equity;  for  a  person  must  do  equity 
to  be  entitled  to  equitable  assistance. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Ooorsea,  Gent  Dig- 1  320;  Dec  Dig.  «b» 
231.] 

8.  Watbbs  and  Wateb  Goubsbs  «b3281— Ib- 

bioation  DiBTBTCTs— Assessments. 
Where  under  Bridgford  Act,  {  60,  irregula- 
rities in  an  assessment  by  the  board  of  directors 
of  an  irrigation  district  were  waived,  evidence  of 
such  irregularities  was  properly  excluded  in  a 
suit  to  enjoin  the  assessment  as  invalid. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  f  320;  Dec  Dig. 
231.] 

9.  Waters  and  Water  Coubses  e=>231— Re- 
view— Presentation  of  Gbodhds  or  Re- 
view IN  CouBT  Below. 

In  a  suit  to  enjoin  an  assessment  by  an  ir- 
rigation district  where  it  was  contended  that 
the  lands  of  plaintiffs  were  not  described  upon 
the  assessment  book  as  required,  bat  the  record 
did  not  show  the  book  was  offered  In  eridence,  or 
that  plaintiffs'  questions  relative  to  such  book 
indicated  they  were  seeking  to  show  the  insuffi- 
ciency of  the  descriptions,  the  exclusion  of  ques- 
tions as  to  the  book  cannot'  be  complained  of  on 
appeal;  the  matter  not  having  been  raised  and 
disposed  of  below. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  820;  Dec  Dig.  «=s 

231.] 

Departm^t  X.  Appeal  from  Superior 
Conrt,  Imperial  County;  F.  J.  Cole.  Judge. 

Action  by  the  Imperial  Land  Commny,  a 
corporation,  and  others  against  the  Imperial 
Irrlgatton  District  and  others.  liTom  a  Judg- 
ment for  defendants  and  an  order  denying 
new  trial,  plalntlfls  appeaL  Affirmed. 
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Valentbie  &  Newlxy,  at  hoa  Angeles,  for  ap- 
pellants. Haines  &  Haines,  of  San  Dlego^ 
and  R.  D.  McPherrin,  of  Imperial,  for  re- 
spondents. 

SLOSS,  J.  The  plainUfls.  owners  of  land 
witbln  the  boundaries  of  Imperial  Irrigation 
district,  brought  this  action  against  the  dis- 
trict and  its  officers  to  obtain  an  Injunction 
restraining  the  sale  of  the  property  of  plain- 
tiffs for  nonpayment  ct  an  assessment  at- 
tenu»ted  to  be  levied  by  the  district  for  the 
year  1912,  and  for  a  decree  annulling  said  as- 
sessment Judgment  went  for  the  defend- 
ants, and  plaintiffs  appeal  from  such  judg- 
ment and  from  an  order  denying  their  motion 
for  a  new  trlaL 

Imperial  Irrigation  district  was  organized 
in  December,  1911,  under  the  act  approved 
March  81,  1887  (commonly  known  as  the 
Brldgford  Act),  and  amendments  thereto. 
Stats.  1897,  p.  254.  The  assessment  herein 
attacked  was  levied  on  August  2,  1912,  and 
was  an  assessment  of  seven  mills  ($0,007)  up- 
on each  dollar  of  assessed  value  of  real  prop- 
erty within  the  district.  The  present  action 
was  commenced  on  August  16,  1813,  some- 
thing more  than  a  year  after  the  levy  of  the 
assessment. 

[1,  2]  The  plaintiffs  and  appellants  rely  up- 
on various  asserted  defects  in  the  proceed- 
ings both  before  and  after  the  levy  of  the 
assessment.  With  respect  to  everything  tak- 
ing place  up  to  the  date  of  the  assessment 
(August  2,  1912),  the  defendants  set  up  in 
their  answer  the  limitations  contained  in  sec- 
tions 68.  69,  70,  71,  and  72  of  the  statute. 
Section  68  authorizes  the  board  of  directors 
of  the  district  to  bring  an  action  in  the  su- 
perior court  to  determine  the  validity  of  any 
bonds  issued  or  assessments  levied.  Section 
08  provides  that  If  no  such  proceeding  shall 
have  been  brought,  then  "at  any  time  within 
thirty  days  after  the  levy  of  any  assessment 
or  issue  of  any  bonds  under  the  provisions  of 
this  act,  any  district  assessment  payer  may 
bring  an  action  in  tbe  superior  court  of  the 
county  where  the  office  of  the  board  of  di- 
rectors is  located,  to  determine  the  validity 
of  any  such  assessment  or  such  bonds."  Sec- 
tion 70  provides  for  the  consolidation  of  con- 
tests ;  section  71,  for  tbe  manner  of  disitoslng 
of  such  contests.  Section  72  declares  that: 

"No  contest  of  anything  or  matter  herein  pro- 
vided shall  be  made  other  than  within  the  time 
and  manner  herein  specifled.   •   *  • " 

The  court  below,  after  finding  that  this  ac- 
tion was  commenced  more  than  80  days  after 
the  date  of  tbe  levy  of  the  assessment,  drew 
as  one  of  its  conclusions  of  law: 

"That  said  suit  is  barred  as  to  all  attack  upon 
said  assessment  by  the  provisions  of  sections 
7d,  71,  and  72  of  the  Irrigation  District  Act*' 

Sections  69  and  72  create  a  particular  ac- 
tion as  the  sole  mode  whic2i  a  landowner 
may  attack  the  validity  of  an  assessment,  and 
enact  a  period  of  limitation  for  such  actkon. 
These  proviaions  ate  not  analogous  to  those 


of  the  street  law  giving  an  appeal  to  the 
dty  ooundL  Stata.  1886,  p.  147.  The  dedsloa 
of  tiie  council  la  made  condnalve  only  up- 
on "errors.  Informalities,  and  Irragularitiea 
which  said  city  council  might  have  remedied 
and  avoided."  Where  the  contract  ia  void 
ta  Ita  inception,  the  owner  Is  not  therefore  re* 
quired  to  appeal  to  the  coundL  Manning  v. 
Den,  90  Gal.  610,  27  Pa&  43S;  McBean  r. 
Remcki  90  Cat.  191,  SI  Paa  7;  Chase  r. 
Treaa.,  122  GaL  540,  SS  Pac  414.  But  the 
proceedUig  auUioriced  1^  the  Bridgford  Act  la 
broni^t  in  a  court  of  general  jurlsdictlfHi, 
whldi  has  fall  power  to  paaa  upon  any  ques- 
tion touching  the  substantial  rights  of  the 
parties,  and  the  grounds  of  attack  which  may 
be  made  upon  the  levy  in  such  proceeding  are 
In  no  way  limited.  It  may  be  that  the  pwrri- 
slons  under  discussion  would  not  bar  an  ac- 
tion directed  against  the  pretended  levy  of  an 
assessment  by  a  body  which  had  no  l^al  ex- 
istence or  had  no  power,  by  any  kind  of  pro- 
ceeding, to  levy  the  assessment  But  we 
think  Uiey  must  certainly  be  operative  to 
foreclose  an  attack  based  upon  mere  irregn- 
laritiea,  or  upon  the  failure  to  comply  with 
statutory  requirements  whldi  the  L^lslatnre 
might  in  the  first  instance,  have  failed  to  en- 
act In  this  respect,  the  effect  of  the  statute 
is  at  least  as  strong  as  Is  the  provision  of  the 
Street  Bond  Act  (Stats.  1893,  p.  83),  declaring 
that  the  bonds  issued  under  the  act  shall 
be  conclusive  evidence  of  all  proceedings  pre- 
vious to  the  making  of  the  certified  list  of  all 
assessments  unpaid.  This  provision  received 
careful  consideration  at  the  hands  of  this 
court  in  Chase  v.  Trout,  146  CaL  350,  80  Pac 
81.  See.  also,  Balrd  v.  Monroe,  150  Cal.  668, 
89  Pac.  352;  Board  of  Ed.  v.  Hyatt,  152  CaL 
519,  93  Pac.  117;  Wilcox  v.  Bngebretsen.  160 
Cal.  292.  116  Pac.  750;  Schaffer  v.  Smith,  168 
Cal.  771,  147  Pac.  976.  The  conclusion  reach- 
ed was,  as  above  indicated,  that  a  curative 
act  or  a  clause  making  bcmds  conclusive  evi- 
dence of  the  regularity  of  prior  proceedings, 
was  operative  so  for  as  to  cure  a  failure  to 
comply  with  any  step  which  the  Legislature 
might  originally  have  omitted  from  the  re- 
quirements of  the  statute.  In  any  proceed- 
ing designed  to  subject  the  property  of  an 
individual  to  the  burden  of  tax  or  assessment 
certain  elements  are  essential  to  constitute 
compliance  with  tbe  mandates  of  the  state  or 
federal  Constitutions.  It  Is  agreed  on  all 
bands  that  no  curative  act  can  deprive  a 
property  owner  of  the  right  to  resist  a  pre- 
tended assessment  which.  If  enforced,  would 
deprive  him  of  his  property  wtthont  due 
process  of  law  or  otherwise  Infringe  his  con- 
stitutional rights.  Bat  short  of  this,  there 
la  no  more  reason  for  denying  to  the  statute 
before  as  than  to  that  involved  In  Chase  v. 
Trout  supra,  tbe  effect  of  foreclosing  any  at* 
task  based  upon  the  fidlnre  to  pursue  regu- 
larly or  at  all  those  st^  which  the  Legisla- 
ture was  not  bound  to  make  a  part  of  the 
statutory  procedure.   As  is  pointed  out  in 
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Cliase  T.  Trout,  supra,  the  appllcaUUty  of 
CQTatlTe  Btatates  is  not  to  be  determined 
solely  by  Inqtilrlng  vbether  the  id»ps  omitted 
or  defectlTely  jwrformed  were  "jniladlctlon- 
aL**  The  term  "jurisdlcUonal"  has  been  used 
In  various  senses.  The  power  to  lery  an 
assessment  or  Impose  a  liability  on  private 
property  Is  derived  solely  from  the  statute, 
and  must  be  exercised  in  the  manner  laid 
down  In  the  statute.  In  this  sense,  the  Juris- 
diction of  the  board  extratds  only  to  Its  right 
to  act  In  the  manner  prescribed  by  the  Legts- 
lature.  But  with  respect  to  any  steps  which 
are  not  constitutionally  necessary,  the  Legis- 
lature may,  in  the  very  act  which  requires 
these  "jurisdictional"  ,st^  to  he  taken,  de- 
clare that  unless  objedlon  Is  made  at  a  cer- 
tain Ume  or  In  a  certain  way,  a  failure  to 
talce  these  steps  shall  not  affect  the  validity 
of  the  proceedfng.  This  Is  the  plain  meaning 
of  the  holding  in  Chase  v.  Trout,  supra,  and 
we  do  not  doubt  that  It  is  equally  applicable 
here. 

The  objections  urged  by  the  appellant  to 
the  assessment  all  fall  within  the  character 
of  irregularities  not  affecting  the  constitu- 
tional rights  of  the  assessment  payer,  an9 
therefore  not  beyond  the  remedial  power  of  a 
curative  clause  or  a  statutory  limitation  like 
that  contained  in  the  Bridgford  Act 

[3-5]  1.  The  assessment  was  levied  at  a 
special  meeting.  Section  14  of  the  act  pro- 
vides that  special  meetings — 
"must  be  ordered  by  a  majority  of  the  t>oard. 
The  order  must  be  entered  of  record,  and  five 
dayt  notice  thereof  must,  by  the  aecretary,  be 
given  to  each  member  not  joining  in  the  order." 

It  al8o  provides  that  the  order  must  specify 
the  business  to  be  transacted.  The  com- 
plaint  alleges  that  the  call  or  order  tor  said 
meeting  was  not  entered  upon  the  minutes  of 
the  board,  and  the  purpose  of  the  said  call 
was  not  speelfled  therebi.  The  answer,  while 
not  as  spedflc  and  direct  as  it  might  have 
been,  did,  we  think,  contain  a  snffldent  tra- 
verse of  the  material  pmHons  of  these  allega- 
tlona.  It  appeared  that  the  minutes  of  the 
Qiedal  meeting  of  August  2, 1812,  stated  that 
said  meeting  was  called  by  order  of  all  the 
board  to  set  the  rate  of  taxes  for  the  assess- 
ment of  1912-1913.  We  think  this  was  a 
sufficient  comi^nce  with  the  requirement 
that  *iJie  order  must  be  entered  of  record." 
The  record,  L  e.,  the  minutes  of  the  board, 
contain  an  entry  of  the  fact  that  all  the  mem- 
bers of  the  board  had  ordered  a  special  meet- 
ing at  a  glToi  time  fbr  the  purpose  of  setting 
"the  rate  of  taxes  for  the  assessment  of  1912- 
1913."  It  Is  tme  that  the  order  made  by  the 
dlrectoiB  was  not  entered  in  hesc  vezba  In  the 
record,  but  the  substance  thereof  was  so  re- 
corded and  this,  we  think,  was  sufficient 
There  Is  no  daim  that  the  directors  did  not. 
In  fact,  onite  in  making  an  order  fbr  a  special 
meeting  for  the  purposes  named.  This  was 
sufficient  to  vest  in  the  board  the  power  to 
levy  an  assessment  authorized  by  the  statute. 
The  failure  to  enter  the  call  In  full  in  tiie 


minutes  Is  at  most  a  mere  Irregularity,  whidi 
wonld  be  cured  by  the  failure  of  an  assess- 
ment payer  to  tfftag  his  action  within  SO  days. 
We  find  nothing  In  the  statute  which  raqnlres 
that  the  order  for  meeting  shall  be  entered  of 
record  *Vve  days  betbre  the  meeting."  All 
that  is  required  Is  that  the  order  shall  be 
entered,  and  that  5  days'  notice  shall  be  giv- 
en to  members  not  joining  in  the  order.  Mo 
notice  was  required  here,  since  all  the  mem- 
bers joined  in  the  order.  The  statute  does 
not  prescribe  the  time  when  Oie  order  must 
be  entered,  and  it  would  seem  that  the  ap- 
propriate place  for  sudi  entry  would  be  in 
the  minutes  of  the  meeting  held  pursuant  to 
the  order. 

[I]  2.  It  is  claimed  that  the  board  had  no 
autbori^  to  levy  an  assessment  except  by 
resolution  specl^lng  the  amount  of  money 
proposed  to  be  raised  and  the  purpose  for 
which  It  Is  intended  to  be  used,  iiectlon  39 
of  the  act  provides  for  the  levy  of  an  assess- 
ment sufficient  to  raise  Interest  on  outstand- 
ing bonds,  sums  due  or  to  become  due  on  ac- 
count of  r»itals  or  charges  for  lands  or  wa- 
ter rights  acquired  by  the  district  or  to  pay 
contracts  or  obligations  which  have  been  re- 
duced to  Judgment  The  complaint  alleges, 
and  It  is  not  denied,  that  the  district  bad  not 
on  August  2,  1912,  any  obligations  fiiUing 
within  these  (dasses.  The  assessment  was  not 
therefore  authorised  by  section  39.  But  aec- 
titrn  69  authorizes  the  board  to  call  a  spe- 
cial election  for  submis^on  of  the  question 
whether  or  not  a  special  assessment  shall  be 
levied  "for  the  purpose  of  raising  money  to 
be  applied  to  any  of  the  purposes  provided  In 
this  act"  Among  such  purposes  are  the 
necessary  expenses  of  coaducUng  the  district 
including  the  payment  of  salaries  of  officers 
and  employ^  Section  69,  as  originally  en- 
acted, made  an  election  a  prerequisite  to  the 
levy  of  any  assessment  thereunder.  In  1911 
(St  1911.  p.  1111)  the  section  was  amended 
by  the  adoption  of  the  following  proviso: 

"Provided,  however,  that  an  assessment  of  not 
to  exceed  two  per  centum  of  the  value  of  the  as- 
sessable property  within  the  district  may  be  lev- 
ied in  any  one  year  without  such  vote  by  the 
adoption  of  a  reaolntiott  by  at  least  four-fifths  of 
the  members  of  the  board  of  directors,  such 
amount  not  however,  to  exceed  the  sum  of  sev- 
enty-fin thousand  (975,000)  doUate." 

It  is  under  this  proviso  that  the  district 
asserts  tbe  right  to  levy  the  assessment  In 
question.  The  language  quoted  clearly  au- 
thorizes the  levy  of  an  assessment  for  the 
general  purposes  c£  the  district  It  is  ar- 
gued by  the  appellant  that  section  59,  read 
In  conjunction  with  other  provisions  of  the 
act  provldra  that  any  resolution,  levying 
such  assessment  must  be  preceded  by  an  esti- 
mate and  determination  of  the  amount  of 
money  necessary  to  be  raised,  and  must  spec- 
ify the  amount  of  money  proposed  to  be 
raised  and  the  purpose  for  which  it  Is  in- 
tended to  be  used.  We  need  not  determine 
whether  the  act  should  be  construed  In  the 
manner  thus  claimed.    Certainly  these  re- 
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guirements.  If  tbey  be  reguiremaits  of  the 
act,  are  matters  which  might  have  been  omit- 
ted by  the  Legislature  without  Infringing 
comttltiitloiial  rights.  The  failure  to  observe 
them,  therefore,  constitutes  an  Irr^ularlty 
which,  ander  the  views  hereinabove  express- 
ed, cannot  be  availed  of  by  an  assessment 
payer  who  has  failed  to  bring  his  action 
within  the  period  of  30  days  limited  by  sec- 
tion QQ  of  the  act. 

The  same  answer  applies  to  the  suggestion 
of  appellants  that  the  assessment  was  levied 
(according  to  the  recital  of  the  minutes)  by 
a  mere  motion  rather  than  by  a  resolution. 
Assuming  that  there  is  any  substantial  dif- 
ference between  a  motion  and  a  resolution, 
this  point  is  no  longer  available  to  the  ap- 
pellants. 

Without  specifying  other  objections  to  the 
levy  of  the  assessment,  It  may  be  said  that 
they  are  all  of  such  character  as  to  be  cured 
by  the  sections  fixing  a  spedflc  procedure 
and  a  period  of  limitation  for  attacks  upon 
assessments. 

[7]  Other  objections  based  on  proceedings 
had  after  the  levy  of  the  assessment  are 
also  urged  by  the  appellants.  The  complaint 
contained  no  offer  to  pay  the  amount  Justly 
due,  "It  Is  now  firmly  settled  by  our  deci- 
sions that  where  a  property  owner  applies 
for  equitable  relief  against  the  public  au- 
thorities, as,  for  example,  to  restrain  pro- 
ceedings for  the  collection  or  enforcerfient  of 
taxes  assessed  against  It,  or  to  enjoin  the 
execution  of  a  tax  deed,  or  to  cancel  a  Hen  or 
charge  for  taxes,  of  record  against  his  land, 
and  It  appears  that  all  or  some  part  of  the 
tax  charged  is  Justly  and  equitably  due  from 
the  plaintiff,  or  chargeable  upon  the  land,  he 
must,  as  a  condition  of  obtaining  such  relief, 
first  pay  or  offer  to  pay  the  amount  Justly 
due,  or  be  must  be  required  to  do  so  before 
the  relief  to  which  he  shows  himself  entitled 
Is  given."  Holland  v.  Hotchkiss,  162  Cal. 
366,  370,  123  Pac.  258,  259  (L.  B.  A.  19150. 
492) ;  Couts  v.  Cornell,  147  CaL  560.  82  Pac. 
194,  109  Am.  St.  Rep.  168 ;  Trlppet  v.  State. 
149  Cal.  530.  86  Pac.  1084,  8  L.  R.  A.  (N.  S.) 
1210 ;  San  Diego,  etc.,  Co.  v.  Cornell,  100  Cal. 
637,  89  Pac.  603;  Johnson  v.  Canty,  162 
CaL  391,  123  Pac  263.  The  principle  has 
been  applied  to  an  action  to  enjoin  a  sale  of 
land  for  delinquent  assessments,  of  an  Irri- 
gation disttlct  organized  under  the  Wright 
Act,  In  force  prior  to  the  enactment  of  the 
statute  here  Involved.  Quint  v.  Hoffman, 
103  Cal,  507,  37  Pac.  C14,  777.  There  being, 
as  we'  have  seen,  a  valid  assessment  upon 
the  lands  of  appellants,  the  rule  Is  properly 
applied  to  prevent  any  attack  upon  subse- 
quent proceedings  looking  to  the  collection  of 
the  assessment 

[t,  i1  The  appellants  complain  of  various 
rulings  of  the  court  sustaining  objections  to 
■offers  of  evidence.  With  one  possible  ex- 
ception, all  of  the  evidence  thus  rejected  re- 
lated to  Irr^larlties  In  proceedings  leading 


up  to  the  levy  of  the  assessment  Under  the 
views  already  expressed  regarding  the  effect 
of  a  failure  by  the  assessment  payer  to  bring 
his  action  within  the  time  limited  by  section 
69,  the  ruUnga  were  proper.  The  single  point 
which  may  be  excluded  from  this  general 
statement  is  the  assignment  that  the  court 
erred  In  excluding  evidence  offered  to  show 
that  the  lands  of  the  plaintiff  were  not  de- 
scribed upon  the  assessment  book  as  required 
by  section  35  of  tbe  act  The  complaint  al- 
leged and  the  answer  denied  that  there  had 
been  no  SMch  description.  But  the  record 
does  not  show  that  the  assessment  book  was 
offered  in  evidence,  or  that  the  ai^llant's 
counsel  In  asking  questitms  relative  to  such 
book  gave  any  intimation  tbat  be  was  seek- 
ing to  show  the  insuflSclency  of  the  descrip- 
tions. Tbe  point  now  ui^ed  was  not  brought 
to  the  attention  of  the  court  below,  and  there 
was  no  ruling  of  which  the  appellant  may 
complain  here. 

It  becomes  unnecessary,  therefore,  to  con- 
sider In  detail  the  other  points  urged  by  tbe 
at^ellant  All  of  them  are  disposed  of  1^ 
what  has  been  raid. 

Tbe  Judgment  and  tbe  order  denying  a  new 
trial  are  affirmed. 

We  ccmcor:   SHAW,  J.;  LAWLOB,  J. 


an  Cal.  668) 

IMPEBIAL  LAND  CO.  et  aL  v.  IMPERIAL 
IBR,  DIST.  et  aL    (L.  A.  4196.) 

{Supreme  Court  of  California.   Nov.  17.  1916.) 

1.  Waters  and  Water  Coubsbs  «=>231— Ib- 
bioation  dlsteicts— assessusnt  books. 

Where  tbe  various  pages  ot  tbe  assessment 
book  of  a  drainage  district  contained  colunma 
for  the  entry  of  different  matters  required,  and 
the  columns  designed  to  show  tbe  values  of 
property  assessed  were  in  each  case  headed  by 
a  dollar  mark,  and  in  each  column  were  insert- 
ed figures  showing  tbe  value  of  the  property, 
there  was  a  sufficient  compliance  with  Bridg- 
ford  Act  fSt  1897,  p.  266)  {  36.  requiring  the 
book  to  snow  tbe  cash  value  of  property  as- 
sessed ;  it  being  Immaterial  that  dollar  marks 
preceded  other  colunma  wbidi  contained  entriea 
not  relating  to  values. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  1 320;  De&  Dig.  «s» 
231.1 

2.  Watebs  ahd  Wateb  Coussbs  «=»281— I>- 

BIOATION  DiSTBIOTB— ASSBSSWEirt  BOOKB. 

Under  Brldgford  Act,  S  38.  providing  tbat 
within  10  days  after  the  dose  of  a  meeting  ol 
tbe  board  of  directors  for  equalization  of  imga- 
tioQ  assessments,  tbe  secretary  shall  have  tbe 
total  values  as  finally  equalized  by  the  board 
extended  In  columns  and  added,  it  is  unneces- 
sary that  tbe  assessment  books  show  that  the 
extension  and  addition  were  made  within  tbe 
required  time,  and  when  sudi  tact  is  shown  by 
parol  evidence,  the  assessment  is  good. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Coit  D^.  {  320;  De&  Dig. 
4S=>231.] 

3.  Wateks  and  Water  Coubses  <S=>231— Ib- 
BiGATioN  Distbicts— Assessments. 

Where  a  resolution  of  the  board  of  directors 
of  a  drainage  district  recited  that  it  was  neces- 
sary for  tbe  lawful  purposes  of  tbe  district  tbat 
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Uie  Bam  of  $28,080  be  raised  bj  ■pedal 
meet  for  the  jKeaeral  fnnd,  property  owners 
toaU  not  complain  that  the  DMrd  did  not  esti- 
mate or  determine  that  the  amonnt  specified 
was  the  snm  nqidred  to  ba  raised  tj  spedal 
asBceament. 

W'Ed.  Note.— -B\>r  other  cases,  see  Waters  and 
ater  Courses,  Cent  IMf.  1 320 ;  Dec  Dig.  «s» 
281.] 

4.  Appeai.  ajtd  SIbbob  ^31061(2)— Ritixw— 

Eaidujbss  Bbbob. 
Where  plaindtb,  salng  to  enjoin  enforce- 
ment of  an  assessment  by  an  irrigation  district, 
were  not  entitled  to  relief,  they  were  not  prej- 
udiced by  a  judgment  of  dismissal,  instead  of 
one  on  the  merits. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S  4209;  Dec  Dig.  «»1061(2).1 

6.  Plbadhto    ^=9279(4)   —  Suppumentai. 

PLEADinO — EfFSCT  OF. 

Facts  to  be  alleged  in  a  supplemental  plead- 
ing must  relate  to  and  be  material  to  the  orig- 
inal case. 

£Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  M  83S,  839;  Dec  Mg.  «=>279(4).l 

6.  PLEADINO     «:=279(4)     —  SnPPUlCBHTAL 

pLEADiKO— Effect  or. 
As  a  supplemental  lAeadliig  is  proper  only 
In  aid  of  tb«  case  made  by  the  original  com- 
plaint, relief  cannot  be  granted  upon  such 
pleading,  where  the  proof  shows  that  the  plain- 
tiff had  DO  cause  of  action  when  its  original 
complaint  was  filed. 

(Ed.  Note.— For  other  cases,  see  Pleading. 
C«nt.  DIs.  H  888.  889;  Dec  Dig.  4=»279(4).1 

7.  Plkading  ^9279(3>— SuppuunNXAi.  Cou- 

rXJLINT  —  IrBIOATION  DISTBICTS  —  ASSESS- 

MKHT  AOAINST  EmFOBCBUENT. 
In  an  action  under  Bridgford  Act,  S  Q^t  to 
determine  the  validity  of  an  assessment  levied 
by^  tlie  board  of  directors  of  an  irrigation  dia- 
triet,  plaintiffs  6ied  a  supplemental  complaint, 
QQeetioning  the  assessment  on  the  ground  that 
after  the  filing  of  the  original  complaiut,  a  peti- 
tion for  an  election  pursuant  to  section  69,  oa 
amended  by  St.  19ll,  p.  1111,  providing  that 
where  after  the  levy  of  an  assessment  and  peti- 
tion rigned  tij  the  qualified  voters  in  the  dis- 
trict equal  in  number  to  15  per  cent  of  the  votes 
cast  at  the  last  general  election,  such  assessment 
shall  not  be  levied  without  the  election  autbor- 
fsed,  was  filed,  which  petition  was.  by  the  board, 
rejected.  Held,  that  aa  the  supplemental  com- 
plaint referred  to  matters  not  uising  until  aft- 
er the  filing  of  the  original  complamt,  and  as 
the  election  provided  for  is  only  in  the  nature 
of  a  referendum  election,  which  does  not  Invali- 
date the  assessment,  rdief  could  not  be  granted 
on  the  supplemental  complaint 

[Ed.  Note.— For  other  cases. 
Cent  Dig.  6  837H :  I>ec  Dig.  1^279(3).] 

8.  Watkbs  and  Watbb  Coubbbs  «=>231— Ib- 

BIOATION  DISTBICTS  —  ABSKSSIUNT  —  Ao- 
KNOWLKDQiaRT. 

Where  notwithstanding  a  snffident  petition 
under  Bridgford  Act  §  w,  as  amended  by  St. 
1911,  p.  1111,  providing  that  an  assessment  by 
the  board  of  directors  of  an  irrigation  district 
■liali  not  be  collected  without  an  election,  if  a 
petition  therefor  is  signed  by  voters  equal  In 
number  to  IS  per  cent  of  the  votes  cast  at  the 
last  general  election,  the  board  of  directors  pro- 
ceed to  collect  the  assessment  wtthont  election, 
property  owners  may  maintain  an  action  to  re- 
strain enforcement  of  the  assessment. 

rEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  8  320;  Dec.  Dig. 
«=»231.] 

Department  1.  Appeal  from  Saperlor 
Court,  Imperial  Gonnty;  Bobert  M.  da  A, 
lodge. 


Action  by  the  Imperial  Land  Company,  a 
cwporation,  and  others,  against  the  Imperial 
Irrigation  District,  a  oorporatlon,  and  others. 
From  a  Jndgmei^  toe  deftudantB,  plalntifRi 
appeal  Affirmed. 

Valentine  &  Newby.  of  Los  Angeles,  for 
appellants.  Haines  &  BEaines,  of  San  Diego, 
and  M.  W.  Ooukllng,  of  m  Craitro,  for  re- 
spondents. 

SU>SS,  3.  Tblfl  action  waa  brought  by 
various  landowners  In  the  Imperial  Irrigation 
district  to  contest  the  validity  of  an  asseE^- 
ment  levied  by  the  board  of  directors  of  the 
district  We  have  Jnst  filed  an  <H>ifiion  in 
a  case  bearing  the  same  title  160  Pnc.  113 
(L.  A.  No.  S765).  In  that  action,  the  assess- 
ment attacked  was  one  levied  for  the  year 
1912,  and  our  decision  turned,  In  part,  upon 
the  fact  that  the  complaint  bad  not  been  filed 
within  the  period  limited  by  section  68  of  the 
Bridgford  Act  (St  1897,  p.  276).  Tlie  assess- 
ment here  In  question  was  levied  on  Septem- 
ber 24,  1913,  and  the  action  to  determine  its 
validity  was  begun  on  Octeber  23,  1913,  less 
than  30  days  after  the  levy.  On  January  9, 
1914,  the  plaintiffs  filed  a  supplemental  com- 
plaint, in  which  they  alleged  the  filing  of  a 
petition  for  an  election  pursuant  to  the  terms 
of  section  59  of  the  act  That  section 
provides  for  an  election  by  which  the  qoallfl- 
ed  electors  of  the  district  shall  determine 
whether  or  not  a  special  assessment  shall  be 
levied  "for  the  purpose  of  raising  money  to 
be  applied  to  any  of  the  purposes  provided  in 
this  act."  This  grant  of  power  to  call  such 
election  is  followed  by  a  proviso  (St.  1911,  p. 
1111),  authorizing  the  board  to  levy  in  any 
year  an  assessment  not  exceeding  2  per  cent- 
um of  the  value  of  the  assessable  property 
within  the  district,  and  not  exceeding  $75,000. 
without  the  vote  of  the  electors ;  "provided, 
further,  that  if  a  petition  signed  by  qualified 
voters  in  the  district  equal  in  number  to 
fifteen  per  centum  of  the  votes  cast  at  the 
last  preceding  general  election  In  such  dis- 
trict, shall,  within  thirty  days  after  the  board 
shall  by  resolution  have  provided  for  the 
levying  of  such  assessment,  be  filed  with 
such  board  petitioning  that  an  election  rela- 
tive to  the  levying  of  such  assessment  be 
held,  such  assessment  shall  not  be  levied 
wltliout  the  election  provided  •  •  *  In 
this  section."  The  supplemental  complaint, 
after  setting  forth  the  filing  of  a  sufficient 
petition  within  the  30  days,  alleged  that  the 
board  of  directors  bad  refused  to  call  an 
election,  and  was  proceeding  to  enforce  the 
assessment  without  submitting  the  question 
to  the  vote  of  the  electora  The  answer  to 
the  oiiginal  complaint  put  in  issue  the  alle- 
gations designed  to  show  irregularities  In  the 
levying  of  the  assessment  itself.  The  answer 
to  the  supplemental  complaint,  while  admit- 
ting the  filing  of  a  petition,  denied  that  il 
had  been  signed  by  the  requisite  number  of 
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voters,  and  alleged  tliat  the  board  had  de- 
termined that  it  was  "not  satisfied  •  •  * 
that  said  petition  Is  stgned  qnaUfled  voters 
in  the  district  equiU  In  number  to  15  per  crait 
of  the  votes  cast  at  the  last  preceding  gen- 
eral Section.  *  *  * "  In  response  to  the 
Issues  raised  by  the  orli^nal  complaint  and 
tha  answer  thereto,  the  findings  were  that 
the  assessment  had  been  levied  tn  compliance 
with  the  requirements  of  the  law.  On  the 
sui^emraital  pleadings,  the  court  found  in 
accordance  with  the  allegations  of  the  an- 
swer. The  c(Xidusi<ms  of  law  were  that  "the 
original  oHnplaint  herein  sttonld  be  dismissed 
on  the  merits,"  and  that  the  dedarations 
and  action  of  the  board  ot  directors  with  ref- 
erence to  the  petition  for  election  "are  con- 
clusive til  this  action  and  are  not  open  to 
collateral  attack  herein,"  The  jndgmoit 
was  that  the  complainants  take  nothing,  that 
the  temporaiT  injunction  th««to£ore  Issued 
be  dissolved,  and  that  the  defendants  recover 
their  costs.  The  appellants  appeal  from  the 
Judgment  and  attack  the  propriety  of  the 
determinations  made  by  the  court  below  with 
reference  both  to  the  orls^nal  and  the  supple- 
mental pleadings. 

[1]  We  are  jsatlsfled  that  the  court  below 
correctly  determined  that  there  was  no  merit 
In  the  attacks  uptm  the  assessment,  made  by 
the  original  complaint  Certain  Irregularities 
were  alleged  and  d^ed,  and  the  court  found 
against  the  averments  of  the  complaint  in 
each  instance.  We  cannot  accede  to  the  daim 
that  these  findings  are  without  support  in  the 
evidence.  It  is  claimed  that  the  assessment 
book  did  not  comply  with  section  35  of  the 
Bridgford  Act,  In  that  it  did  not  state  the 
cash  value  of  the  real  estate  assessed.  It 
appears,  however,  that  the  various  pages  of 
the  assessment  book  contained  colnmns  for 
the  entry  of  the  different  matters  required, 
and  that  the  columns  designed  to  show  the 
values  of  the  properties  assessed  were,  la 
each  case,  headed  by  a  dollar  mark.  The 
mark  thus  appearing  at  the  head  of  the  col- 
umn was  applicable  to  all  of  the  figures  ap- 
pearing in  that  column.  It  was  not  uecessary 
to  repeat  the  symbol  before  each  valuation 
on  the  page.  Knobloch  v.  Associated  Oil  Co., 
170  Cal.  144.  148  Pac  938.  An  entirely  dif- 
ferent situation  was  presented  in  Fox  r. 
Townsend,  152  CaL  51,  91  Pac.  1004,  1007, 
and  the  earlier  decisions  there  dted.  In 
those  cases  the  assessment  roll  did  not  con- 
tain a  dollar  mark  connected  In  any  way 
with  the  figures  of  valuation.  The  appellants 
attempt  to  make  a  point  of  the  fact  that  the 
dollar  mark  was  also  printed  at  places  where 
it  had  no  purpose  or  significance,  aa,  for  ex- 
ample, at  the  head  of  the  column  for  'total 
number  of  acres  to  be  assessed."  But  the  dr- 
cumstanoe  that  the  sign  was  unnecessarily 
or  uselessly  appended  in  some  Instances  fur- 
nishes no  reason  for  denying  it  its  true  signif- 
icance In  the  places  where  it  properly  be- 
longed. 


Without  going  Into  unnecessary  detail,  it 
will  suffice  to  say  that  an  lni^>ection  of  the 
portions  of  Uie  assessment  book  copied  in 
the  transcript  demonstrates  that  there  is  no 
substantial  force  In  plalnUffs'  contention  that 
the  evidence  does  not  sustain  the  finding  that 
the  assessment  book  shows  "the  total  value 
of  all  pn^ierty  assessed"  and  "the  total  value 
of  all  prop^ty  after  equaUzatlon  by  the 
board  ef  directors  of  said  district.**  The  fig- 
ures  appearing  In  the  last  volume  of  the 
assessment  book  dlsdose  these  totals,  and 
they  are  cmtered  in  such  manner  that  there 
can  be  no  fair  ground  fbr  doubt  or  uncertain- 
ty regarding  their  meaning. 

[2]  It  is  claimed  that  the  assessment  book 
does  not  show  on  its  face  that  the  total  valua- 
tion, as  finally  equalized  by  the  board,  had 
been  extended  into  columns  and  added  by  the 
secretary  within  10  days  after  Uie  dose  of  the 
session  of  the  board  of  equalization.  Secticm 
38  of  the  act.  But  the  act  does  not  reqtdre 
that  the  books  shall  show  that  the  extension 
and  additUm  were  made  within  the  required 
time,  and  there  was  uncontradicted  oral  testi- 
mony that  ttie  requisite  acts  had  been  so 
done. 

[3]  The  next  objection  is  that  the  evidence 
does  not  sustain  the  finding  that  the  board 
of  directors  estimated  or  determined  that 
the  sum  of  $28,933  was  the  sum  required 
to  be  raised  by  special  assessment.  It  is  suf- 
fident  in  answer  to  this  point,  to  quote  the 
following  language  from  the  resolution 
adopted  by  the  board  on  September  24,  1913: 

"Be  it  resolved  by  the  board  of  directors  of 
said  Imperial  Irrigatioa  district,  that  It  is  nec- 
essary for  the  lawful  purposes  of  said  district 
for  its  fiscal  year  1913-1914,  that  the  sum  of 
$28,935  be  raised  by  special  aasessmrat  for  the 
general  fund." 

nfhe  statute  does  not  require  that  any 
more  detailed  estimate  shall  be  spread  upon 
the  record. 

[4]  The  fmr^dng  discussion  disposes  of 
every  substantial  point  bearing^  upon  the 
validity  of  the  assessment  as  orlghiolly 
levied.  The  appellants  complain  of  the  eont- 
elusion  ot  law  that  tb«  "original  complaint 
should  be  dismissed,"  daiming  that  Judgment 
upon  the  merits  should  have  been  ordered. 
We  cannot  see  that  the  f^tpellants  are  prej- 
udiced by  a  dlsmlSGol  in  place  of  a  Judg- 
ment agidnst  them  on  the  merits.  However, 
a  Judgment  of  the  latter  kind  was.  In  fact, 
entered. 

[6-1]  The  plaintiffs  having,  then,  fftlled  to 
establish  a  case  for  relief  under  th^  orig- 
inal complaint,  were  they  entitled  to  prevail 
under  the  snpidemratol  pleadings?  Tbe 
court  below  proceeded  upon  the  theory  that 
the  determination  of  the  board  with  respect 
to  the  insufficiency  of  the  slf^atures  to  the 
petition  for  dectton  conduded  the  plain- 
tiffs, and  prevented  them  from  lAiowlng  that 
a  sufficient  petition  to  require  an  election  hod 
in  fAct  been  presented,  in  the  view  vro  take 
of  tlie  cose,  we  ore  not  called  upon  to  deters 
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ffilne  whether  this  position  can  be  supported. 
An  analogous  qnestion  was  fully  considered 
by  this  court  In  Wilcox  v.  Bngebretsen,  160 
ObL  288,  U6  Pac.  750.  It  may  well  b©  that 
the  doctrine  of  that  case  would  require  a  hold- 
ing that  the  determination  of  the  board  re- 
garding the  sufficiency  of  the  signatures  to 
the  petiUrai  for  an  election  under  section  69 
is  not  conclusive,  but  that  the  question  Is 
open  for  examination  and  review  In  any  Ju- 
dldal  proceeding  In  which  the  validity  of  the 
board's  action  la  properly  called  in  question. 
But  the  propriety  of  the  action  of  the  board 
in  refusing  to  call  an  election  was  not  a 
proper  subject  of  Inquiry  in  the  present  ac- 
tion. It  was  not  a  matter  which  could  be 
brought  Into  litigation  by  supplemental  plead- 
ings. Hie  action  was  brought  under  section 
68  of  the  Brldgford  Act  to  determine  the 
validity  of  an  assessment  levied  by  the  board. 
The  case  of  the  plaintiffs  was  based  upon  the 
theory  and  contention  that  the  assessment  so 
levied  was  invalid.  The  election  authorized 
by  section  59  of  the  act  Is  not  an  attack  up- 
on the  validity  of  the  original  levy.  It  pre- 
supposes such  validity,  but  seeks  to  subject 
the  action  of  the  board  to  a  referendum;  i.  e., 
to  the  veto  power  of  the  electors  of  the  dis- 
trict The  original  complaint  was  one  to  de- 
termine the  validity  of  the  assessment ;  that 
is  to  say,  to  obtain  an  adjudication  that  the 
assesstuent  was  invalid.  The  supplemental 
OMuplalnt  sought  an  adjudication,  not  that 
the  assessment  was  Invalid,  but  that  it  should 
be  suspended  until  the  holding  of  an  election 
which  should  result  in  authorises  or  pro- 
hibiting the  enforcement  of  the  assessment. 
It  follows,  therefore,  that  the  supplemental 
complaint  is  not  consistent  with  or  in  aid  of 
the  original  complaint,  but  is  the  assertion 
of  a  new  and  Independent  cause  of  action. 
It  is  well  settled  by  our  decisions  that  the 
ftats  to  be  allied  In  a  sumtlemental  plead- 
ing must  relate  to  and  be  material  to  the 
original  case.  Gleason  t.  Gleason,  64  Cal. 
135;  Brown  t.  W.  M.  Co.,  127  Cal.  630,  60 
Pac.  424;  Bowman  t.  Wohlke,  166  CaL  121, 
135  Pac  87,  Ann.  Gas.  1916B,  1011. 

Furthermore,  since  a  supplemental  plead- 
ing Is  proper  only  In  aid  of  the  case  made 
hr  the  original  complaint,  r^l^  cannot  be 
granted  upc»  a  sni^lemental  complaint, 
There  the  proof  shows  that  tlie  plaintlfl  had 
no  cause  of  actlm  when  his  original  com- 
plaint was  filed.  "It  a  party  has  no  cause  of 
action  at  the  time  of  the  Institution  of  his 
actlwi,  be  cannot  maintain  it  by  filing  a  sup- 
plemeotal  complaint  founded  on  matters 
which  liave  subsequently  occurred."  Wltten- 
bro(£  V.  Bellmer,  57  CaL  12;  Gordon  v.  San 
Diego,  108  CaL  264,  41  Pac  801;  HUl  v.  Den, 
121  Oal.  42,  63  Pac.  642.  Here  as  we  have 
seen,  the  plaintiffs  bad  no  cause  of  action 
wbeo  their  complaint  was  filed.  The  findings 
of  the  court  against  their  allegations  of  Ir- 
regnlarity  were  fully  supported  by  the  evi- 


dence. They  could  not  therefore  make  a  new 
case  by  supplemental  complaint 

For  these  reasons  the  court  could  not  have 
granted  the  plaintiffs  relief  upon  their  sup- 
plemental complaint,  and  they  are  not  In- 
jured by  the  court's  action  thereon,  even 
though  such  action  may  have  been  based 
upon  an  erroneous  reason. 

Wfe  do  not  doubt  that  the  action  of  the 
board  in  attempting  to  collect  an  assessment, 
notwithstanding  the  filing  of  a  sufficient  peti- 
tion for  an  election  under  section  59,  would 
toBtify  an  action  by  the  assessment  payer 
to  restrain  the  enforcement  of  the  assess- 
ment until  the  holding  of  the  Section. 
Whether  such  action  can  be  regarded  as  a 
proceeding,  under  section  69,  "to  determine 
the  validity  of  such  assessment,"  as  is  sug- 
gested In  Imperial  Land  Co.  v.  Imperial  Ir- 
rigation District,  26  OaL  App.  629,  147  Pac. 
693,  it  Is  not  necessary  here  to  decide.  It  Is  suf- 
ficient for  the  purposes  of  this  case  to  say 
that,  if  the  failure  to  call  an  election  gives 
to  the  landholder  the  right  to  proceed  under 
section  59  of  the  act,  such  right  is  entirely 
distinct  from  the  right,  asserted  by  a  com- 
plaint filed  before  the  presentation  of  the 
petition  for  election,  'to  assail  the  validity 
of  the  original  levy. 

The  Judgment  Is  affirmed. 

We  concur:   SHAW,  3.;  LAWLOR,  J. 


on  OaL  «M) 

IHPDBIAL  LAND  CO.  et  aL  v.  IMPDBIAL 
IRR.  DIST.  et  aL   (L.  A.  3774.) 

(Supreme  Court  of  California.   Nov.  17.  1916.) 

Appeal  Ind  Ebbob  «»700(2)  —  Questions 
Pbbsbnted  fob  Review— Moot  Cases. 
An  appeal  from  an  order  granting  an  in- 
junction peadente  lite,  restraining  tbe  enforce- 
ment of  an  assessraent  levied  by  defendant  ir- 
rigation district,  will  be  'dismissed,  where  judg- 
ment on  the  merits  for  defendant  was  affirmed 
on  appeal;  the  question  having  become  moot 
[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4383,  4384;  Dec.  Dig.  «=» 
790(2).] 

D^artment  1.  .^ipeal  from  Sni>erlor 
Court,  Imperial  County  ;  Louis  W.  Myers, 
Judge. 

Action  the  Imperial  Land  Company,  a 
corporation,-  and  otherB,  against  the  Imperi- 
al  Irrigation  District  and  others.  Fr^n  an 
order  granting  an  injunction  pendente  Ut^ 

defendants  appeal   Appeal  dismissed. 

A.  Haines  and  Haines  &  Haloes,  all  of 
San  Diego,  for  appellants.  Valentine  &  New- 
by,  of  Los  Angeles,  for  respondents. 

SLOSS,  J.  This  Is  an  appeal  by  defend- 
ants from  an  order  granting  an  injunction 
pendente  lite.  The  injunction  restrained  the 
enforcement  of  an  assessment  levied  by  tbe 
board  of  directors  of  the  Imperial  Irrigation 
district.  The  trial  of  the  action  resulted  In  a 
Judgment  in  favw  of  the  defendants,  and  we 
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hare  this  day  filed  an  opinion  afflrmlng  soch 
Judgm«it  Imperial  Land  Co.  T.  Inqterlal 
Irr.  Dlst  (U  A.  No.  4196)  160  Pac.  116. 

The  Judgment  on  the  merits,  which  now 
becomes  final,  ended  the  life  of  the  t^porai? 
Injunction.  The  defendants  hare  according- 
ly secured  every  substantial  benefit  which 
they  could  obtain  by  a  reversal  of  the  order 
whlth  they  seek  to  review  by  the  present  ap> 
peal.  The  rights  of  the  parties  would  not 
be  affected  in  any  way  by  either  an  affirm- 
ance or  a  reversal  of  sndi  order.  In  thla 
state  of  facts,  the  questions  presented  are 
merely  moot  or  academic,  and  the  court  will 
not  exercise  Its  appellate  Jurisdiction  for 
their  decision.  Foster  v.  Smith,  115  CaU 
611,  47  Pac.  691;  Bradley  v.  Voorsanger, 
143  CaL  214.  76  Pac.  1031. 

The  ai^peal  Is  dismissed. 

W«  c<mcur:   SHAW,  J.;  LAWLOR,  J. 

aw  cai.  my  ' 

Hz  parte  BAIXBSTRA.   (Cr.  202a) 
(Saprems  Court  of  Galilomia.  Nov.  16,  1916.) 

1.  OoWBl'iTUTlOWAL  LAW  *=>89{1)— RiGHT  TO 
CONTKACT— RKOCLATZON. 

The  tight  to  make  contracts,  like  other  per- 
sonal and  property  rigiita,  is  subject  to  reason' 
able  regulation  dMigned  to  promote  the  seneral 
convemence,  prosperity,  ana  welfare. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  i  167;  Dec.  Dig.  «=»8»(1).3 

2.  Mastbb  iJVD  Sebvaht  4=»69— Patubht  or 
Waqm— Statutory  Pbotisiors. 

Act  June  6,  1916,  amending  Act  March  1. 
1911  (St  1915,  p.  1216),  making  it  an  oCEense 
to  issue  in  payment  of  wages  any  order,  check, 
memorandum,  or  other  atfnowledgment  of  in- 
debtedness, onless  it  is  negotiable  and  payable 
on  demand  without  discount,  or  to  iasue  in  pay* 
ment  of  wages  any  acript  or  other  thing  re- 
deemable in  merchandise  or  otherwise  than  in 
money,  as  applied  to  ordinary  transactions  be- 
tween employers  and  emploj^s  of  the  kind  with- 
ia  its  terms,  is  valid  and  constitational. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  78-81;  Dec  Dig. 
69.] 

3.  Masteb  and  Servaht  «=384— PAnuNT  or 
Waoes— Cbiiunal  Offenses. 

An  affidavit  charging  that  on  a  date  named 
accused  did  willfully  and  unlawfully  issue  In 
payment  of  and  as  evidence  of  indebtedness  for 
wages  to  an  employ^  a  note  for  the  amount  of 
wages  due  two  years  after  date,  and  not  on  de- 
mand, no  pert  of  which  has  been- paid,  states 
an  offense  under  Act  June  5,  1916.  amending 
Act  March  1,  1911  (St  1916.  p.  1216).  forbid- 
ding payment  of  wages  by  any  order  or  ac- 
knowledgment of  indebtedness  unless  it  Is  ne- 
gotiable and  payable  on  demand  without  dis- 
count in  cash  or  by  any  script  or  other  thing 
redeemable  In  mercbandise  or  othwwise  than 
in  money. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  H  78-81;  Dee.  Dig.  «s» 

84.] 

4.  Habeas  Cobpob  «=>82(1)  —  HuBma  — 
Scope  or  Inquiry. 

On  writ  of  habeas  corpus  for  the  discharge 
of  one  accused  of  violation  of  Act  June  5,  1916, 
amending  Act  March  1.  1911  (St  1916,  p. 
1215),  relating  to  payment  of  wages  of  em- 
ployte.  the  contention  in  the  brief  of  counsel 


that  the  note  given  by  the  petitioner  was  not 
for  cnrrent  wages,  but  for  accumulated  wages 
for  months  passed,  will  not  be  considered,  but 
most  await  the  trial  of  the  accused. 

[Ed.  Note.— For  otiier  cases,  see  Habeas 
Corpus,  Cent  Dig.  f  89;  Dee.  Dig.  «s902(l).j 

In  Bank.  Petltlw  by  John  Balleatra  for 
writ  of  habeas  corpus^  PetltlCKi  denied,  and 
petlttoaer  remanded -to  custody. 

W.  F.  Cowan,  of  Santa  Rosa,  for  petiticHi- 
er.  Clarence  V.  Lea  and  O.  W.  Hoyle,  both 
of  Santa  Bosa,  for  respondent , 

SHAW»  X  The  p^tlooer  Is  In  custody 
upon  the  <diarge  of  having  vtolated  the  pro- 
TlstoDS  of  the  act  of  lune  6,  1015,  In  etfect 
August  8,  lOlSr  amending  tlie  prktf  act  of 
March  1, 1911  (Stats.  1910,  p.  1215).  Section 
1  of  the  statute  Is,  In  part,  as  follows: 

"No  person,  firm  or  corporation  shall  Issue,  In 
payment  of  or  as  an  evidence  of  Indebtedness 
for  wages  doe  an  employ^,  any  order,  check, 
memorandum,  or  other  acknowledgment  of  in- 
debtedness, unless  the  same  is  negotiable,  and 
Is  payable  upon  demand  without  discount  In 
cash  at  some  bank  or  other  established  place  of 
business  in  the  state;  and  no  person,  firm  or 
corporation  shall  Issue  In  payment  of  wages  due, 
or  wage*  to  become  due  an'  employ^,  <v  as  an 
advance  on  wages  to  be  earned  by  an  employ^ 
any  script  coupons,  cards  or  ouier  thing  re- 
deemable in  merchandise  or  purporting  to  be 
payable  or  redeemable  otkennse  than  m  mon- 

Sectlon  2  mates  a  Tlolatloa  of  the  act  a 
misdemeanor,  punishable  by  fine  or  Imprison- 
ment, or  both. 

In  considering  this  statute  we  may  pre- 
sume. In  BunExnt  of  flw  leglslatlTe  enact- 
ment, that  some  employers  In  this  state  had 
adopted  and  followed  Uie  custom  of  paying 
the  dally,  we^Iy,  or  monthly  wages  of  tiielr 
employes  when  dne  by  giving  orders  for  the 
amount  thereof  payable  only  In  goods,  or  or- 
ders of  an  Indefinite  nature  not  pftyable  on 
demand,  bnt  at  some  future  tlmsw  Tba  par* 
pose  of  the  statute  evidently  Is  to  prermt 
the  evils  whldi  the  Legislature  btilsTed  had 
arisen  from  such  practices. 

[1,2]  Tbe  right  to  make  contracts,  Uke 
other  pers<mal  and  property  rights,  is  sub- 
ject to  reastmable  relation  designed  and 
calculated  to  promote  the  general  conven- 
ience, prosperity,  and  welftir&  Mutual  Loan 
Ooi  r.  Martell.  222  U.  8.  232,  82  Sup.  Ct  74, 
66  L.  Ed.  vm,  Ann.  Cas.  1913B,  529.  Uiwa 
toying  a  reastmable  tendency  to  accomplish 
these  results,  and  not  Impotdng  unreasonable 
bnrdoui  upon  Individuals,  are  valid.  fHie 
provisions  ct  tba  statute  In  question  do  not 
transgress  this  role.  As  applied  to  ordinary 
transactions  between  emplt^ers  and  em- 
ployes, of  the  kind  unbraced  within  its 
terms,  the  statute  Is,  In  oar  opinion,  valid 
and  constitutional. 

13]  The  affidavit  on  whldi  Ballestra  Is 
held  in  custody  dbarged.  In  the  language  of 
the  statute,  that  on  Odtabet  80,  1916,  In  Son- 
oma ooontr.  Oal.,  Ballestra  "did  willfully 
and  nnlawfnlly  Issue  In  paymoit  of  and  as 
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evidence  of  Indebtedness  for  waces  doe  an 
employ^  to  wit:  Pasqnale  Barberies,"  a  cer- 
tain note  set  forth  in  the  affidavit,  for  the 
amount  of  wages  due  Barberies,  payable  two 
jears  after  date,  and  not  on  demand,  no  part 
uH  wliicli  Ims  betti  paid,  nils  clearly  states 
an  offense  embraced  In  the  descrlptloa  given 
in  the  statute. 

[4]  It  is  claimed  In  tbe  brief  of  tbe  peU- 
UfHiM'  tbatthe  notein  question  was  not  eiTen 
for  current  weekly  or  monthly  wages  In 
flie  <»dinar7  course  of  business,  but  that.  In 
fact,  the  employs  bad  worked  for  many 
months  for  Ballestra,  allowing  bis  wages  to 
accumulate  without  payment,  or  to  accrue  in 
excess  of  partial  payments,  until  the  amount 
due  was  many  times  the  monthly  wages 
agreed  on,  that  Ballestra  was  unable  present- 
ly to  pay  this  sum,  and  that  the  note  was 
eiecnted  In  pursuance  <^  an  agreement  be- 
tween  them  to  giro  him  farther  time  for  pay- 
ment, or  in  cmslderatiMi  that  Mary  Balles- 
tra, who  also  signed  the  note,-Bhould  execute 
it  as  surety  the  tmns  of  the  note  lend  color  to 
this  suggestion.  We  are  not  prepared  to 
say  that  the  statute  In  question  was  intend- 
ed t(^  or  that  it  does,  apply  to  such  a  trans- 
action, or  that,  if  it  did,  it  would  be  a  rea- 
sonable r^iulation  at  the  right  of  private 
contract  secured  by  tlie  Constitntlm,  and 
within  the  legislatlTe  power.  We  bare  not- 
the  facts  before  us.  The  petitioner  has  not 
been  put  upon  his  trtal,  and  no  ertdence  has 
been  taken.  B"e  seeks  release  s<rfely  upon 
the  ftcts  stated  In  the  affldarlt  upon  whldi 
the  warrant  of  arrest  was  issued,  and  we 
cannot  consider  other  facts  wbldi  may  exist 
and  whidr  may  take  the  case  out  of  the  le- 
gitimate (^ration  of  tbe  statute,  or  which 
raise  the  consOtatlonal  qnratlon  suggested. 
We  opress  no  oi^nlon  conceintn^  the  prop- 
or  solution  of  suidi  a  cas&  The  petitioner 
must  go  to  trial  upon  the  charge  made 
against  him. 

The  petitions  is  remanded  to  tbe  custody 
of  the  offloer. 

We  concur:  AXfQEhUSrsm,  0.  i. ;  SL03S, 
HBNSHAW,  J.;   HBLYIN,  J.;  LAW- 
U)B.  J. 


UTS  Cal.  (M) 

ARTHUR  T.  MERCHANTS'  lOB  A  COLD 
STORAGE  CO.  OF  LOS  ANGELES. 
(U  A.  3484.) 

(Suprema  Court  of  Cahfomla.   Nov,  11,  1816.) 

1.  Hasteb  and  Sebvaitf  «s»SlTa7)— Injust 

TO  Servant— Assumption  of  Risk. 
Under  Civ.  Code,  }  1970,  as  amended  by  St 
1007,  p.  119,  providing  that  ao  employd'a  knowl- 
edce  of  dangers  incidect  to  the  work  does  not 
prevenl  bis  recovery  unless  he  "fully  understood, 
comprehended  and  appreciated  sach  dangers 
and  tbere^ter  consented  to  proceed  with  his 
work."  where  a  driver  who  was  injured  while 
in  the  employ  of  the  defendant  ice  company 
from  being  kicked  by  a  vicious  horse  remained 
in  defendant's  employ  and  continued  to  drive  tbe 


horse  after  being  warned  of  the  ammal's  pro* 
penalty  to  kick,  ne  assumed  the  risk  of  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  S8S;  Dee.  Dig.  «a» 
217(17).] 

2.  BIasxbb  and  Ssbtant  ^s>217(1>— Assuup- 
TioN  OF  Rise. 

A  servant  assumes  the  ordinary  risks  of 
his  employment  go  far  as  those  risks  at  the  time 
of  his  employment  are  known  to  him,  or  should 
be  readily  diseowable  by  a  person  of  his  age 
and  capacity. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Swnnl^  Cent.  Dig.  1 574;  Dea  IMg.  «s>Z17(l).] 

3.  Masteb  and  Sebvant  «=3l50(l)— WA&NiNa 
OF  Pkbils— Dnrr  of  Mastbe. 

The  master  should  give  warning  ot  those 
pMils  to  which  his  servants  will  be  exposed, 
and  of  which  he  is  or  ought  to  be  aware,  other 
than  such  as  they  in  the  exercise  of  orainary 
care  should  have  foreseen  as  necessarily  ind- 
dent  to  the  employment  In  tbe  natural  and  ordi- 
nary course  of  affairs. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  207,  300;  Dec.  Dig.  «s» 
150(1).] 

4.  Master  and  Sebvant  ^>157— Injttbt  to 

SeBVANT— SUFFICIBNCT  OF  WaBNWO— I^A- 

BiuTT  OF  Masteb. 
That  the  defendant  ice  company's  route 
superintendent,  who  notified  plaintiff,  also  a 
servant  of  the  company,  that  the  horse  which 
kicked  bim  white  be  was  sitting  on  the  wagon 
seat  about  3^  feet  above  the  ground  was  ad- 
dicted to  kicking  viciously  while  being  driven, 
failed  to  warn  mm  that  the  horse  was  an  un- 
usually high  kicker,  though  he  knew  such  to  be 
the  case,  did  not  make  the  master  liable,  where 
the  route  superintendent  was  not  in  the  dis- 
charge of  any  duty  when  he  warned  the  servant, 
who  bad  previously  received  a  sufficient  warning 
from  one  charged  with  such  duty. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  CenL  Dig.  g  303;  Dec.  Dig.  <3=>157.] 

5.  Masteb  and  Sebvant  <S=>157— Injubt  to 
Servant— SurFiciENCT  op  Wabni.vo. 

Where  a  driver  in  the  employ  of  defendant 
ice  company,  who  was  injured  from  being  kicked 
while  riding  on  the  wagon  seat  about  o%  feet 
from  the  ground,  had  been  warned  that  tbe 
horse  was  addicted  to  kicking  viciously,  and  the 
employifi  was  as  wdl  acgnaiuted  with  Uie  danger 
from  such  horses  and  the  means  of  protection 
as  tbe  employer's  servants  whose  duty  it  was 
to  warn  bim,  the  fact  tliat  he  had  not  been 
warned  tiiat  tbe  horso  was  an  unusually  hi^ 
kicker  did  not  render  his  employer  liable. 

[Ed.  NotCw— 'For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  {  SOS;  Dec.  Dig.  ^157.] 

6.  Uastbb  and  Sebvant  «s»157— Injubt  to 
Sebvant— Duty  ,  TO  Waek. 

The  law  does  not  require  the  employer  to 
give  hia  employ^  minute  directione  as  to  tbe 
character  of  the*  danger  he  incurs  and  tbe  means 
of  avoiding  it  if  the  employd  has  experience  in 
such  matters. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  <  803;  Dec.  Dig.  ^157.] 

7.  Master  and  Servant  <S=>12S(1)— Injubies 
t-Bou  Vicious  Aniuals— Liabiutt. 

Since  tbe  ^t  of  an  action  for  injuries 
caused  by  a  vicious  animal  is  the  defendant's 
keeping  the  animal  with  knowledge  of  bis  vicious 
prupeiisiticfl,  a  servant  injured  by  a  kick  from 
a  vicious  liorse  could  not  recover  in  the  absence 
of  evidence  that  the  master  knew  of  the  vidooa 
propensities  of  the  horse. 

[Ed.  Nutc— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  1  243;    Dee.  Dig. 
125(l).l 
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8.  Masteb  and  Sbbvant  «=»27S(14)  —  Injit- 
BIE8  FBou  Vicious  Aniiial&— Liabiutt. 

The  fact  of  knowledge  of  the  owner  of  a 
vicious  animal  of  its  Ticious  propensities  can- 
not be  inferred  from  a  statement  of  an  employ^ 
of  such  owner  that  the  horse  "once  got  him 
ond  kicked  the  whole  shirt  off  of  him." 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  966;  Dec.  Dig.  «=> 
278{14)J 

9.  EviDENCX  «=»244(11)— Injtibiss  to  Sbbv- 
ant—Dott  TO  Wabn— Knowixdob  or  Mas- 
TBB— Evidence. 

A  statement  of  a  foreman  made  several 
months  after  plaintiff  servant's  injury  from  a 
kick  by  a  horse  as  to  the  vicious  character  of 
the  horse  is  not  competent  evidence  of  the  mas- 
ter's knowledge  of  such  vlciouH  character  at 
the  time  of  the  injury. 

[Ed.  Note.—For  other  cases,  see  Evidence, 
Cent.  Dig,  fS  926,  928;  Dea  Dig.  «s>244(lD.] 

In  Bank.  Appeal  Cmn  Superior  Court, 
Lo0  Angelea  County;  Frederick  W.  Houser, 
Judge. 

Action  by  Plinnle  StaOB  Arthur  against  the 

Merchants'  Ice  &  Cold  Storage  Company 
of  Los  Angeles.  From  a  Judgment  for  plain- 
tiff and  denial  of  new  trial*  def^idaat  ap- 
peals. Beversed. 

George  Beebe,  of  Lob  Angeles,  for  appel- 
lant. Morton,  HoUzer  ft  Morton  and  Frank 
M.  Fowler,  all  of  Los  Angeles,  for  respondent 

SLOtJS,  J.  A  bearing  In  bank  having  been 
ordered  after  decision  in  pepartment  1,  we 
have  carefully  re-examined  the  case.  The 
department  oplnl<Ht,  prepared  by  Shaw,  J., 
reads  as  follows: 

"In  this  case  the  defendant  appeals  from  the 
judgment  and  from  an  order  denying  its  motion 
tot  ti  new  trial.  The  plaintiff  sued  for  damages 
arising  from  the  alleged  negligence  of  the  de- 
fendant The  defense  was  that  the  injury  to 
the  plaintiff  arose  from  a  danger  incident  to  the 
employment,  that  the  plaintiff  was  informed 
thereof,  and  that  he  assumed  the  risk  of  injury 
therefrom. 

[1-3]  "The  law  on  the  subject  is  well  settled. 
Section  1970  of  the  Civil  Code,  as  amended  in 
1007,  was  in  force  at  the  time  of  the  injury, 
July  8,  1911.  It  provides  that  knowledge  by 
an  employ^  of  dangers  to  himself  incident  to  the 
work  does  not  prevent  his  recovery  for  as  injury 
therefrom,  unless  it  appears  that  he  'fully  un- 
derstood, comprehended  and  appreciated  such 
dangers  and  thereafter  consented*  to  proceed 
with  his  work.  The  question  here  is  whether 
the  evidence  shows  that  plaintifF  was  fully  in- 
formed that  a  horse  behind  which  he  was  to 
work  was  addicted  to  kicking,  and  was  for  that 
reason  a  source  of  danger.  'A  servant  is  held 
to  assume  the  ordinary  risks  of  the  business  up- 
on which  he  enters,  so  far  as  those  risks,  at  the 
time  of  his  entenog  upon  the  business,  are 
known  to  him,  or  should  be  readily  discernible 
by  a  person  of  his  age  and  capacity.'  1  Shear- 
man &  B.  on  Negl.  §  185.  'A  servant  does  not 
assume  any  risks  which  are  not  thus  known  or 
discernible,'  Id.  {  185a.  'The  master  must 
give  warning  to  his  servants  of  all  perils  to 
which  they  will  be  exposed,  ot  which  he  is  or 
ought  to  be  aware,  other  than  such  as  they 
should,  in  the  exercise  of  ordinary  care,  have 
foreseen  as  necessarily  incident  to  the  business 
in  the  natural  and  ordinary  course  of  affairs.' 
Id.  {  293.  See.  also,  Baxter  t.  Boberts,  44  CaL 
192  [13  Am.  Bep.  160];  Rodgers  v.  Cent  P.  B. 


Co.,  67  CaL  608  [8  Pac  3771;  and  Bone  v. 
Ophir,  etc.,  Co..  149  Gal.  294  [88  Pat  685]. 

"A  kick  from  a  horse  belonging  to  the  defend- 
ant broke  the  plaintiCTs  leg.  The  defendant  was 
engaged  in  the  business  of  manufacturhig  and 
selling  ice  in  Los  Angeles.  The  ice  was  de- 
livered in  wagons  drawn  by  horses  and  operat- 
ed by  two  men,  a  driver  and  a  helper.  The 
wagons  were  fitted  with  but  one  seat,  situsted  at 
the  front  immediately  behind  the  horses.  On 
this  seat  the  driver  and  helper  would  sit  while 
eoing  from  place  to  place  on  the  route.  Plain- 
tiff had  been  in  the  service  of  the  defendant  tor 
about  a  year  prior  to  the  injury,  part  of  the 
time  as  a  driver,  and  part  of  the  time  as  a 
helper.  Just  prior  to  the  day  of  the  injury  he 
was  assigned  to  a  new  route,  and  on  that  day 
he  was  directed  to  ride  on  a  certain  wagon  on 
which  one  Gardner  was  driver,  and  one  Kearon 
was  helper,  for  the  purpose  of  learning  a  part 
of  the  new  route.  lie  was  to  sit  on  the  seat 
between  the  driver  and  the  h^per  as  they  pass- 
ed over  the  route.  The  horse,  'Ned,'  attached 
to  this  wagon,  was  addicted  to  kicking  vicious- 
ly while  being  driven.  This  propensity  was 
known  to  the  defendant's  agent  and  servants 
in  charge  of  the  horses,  but  was  not  known  to 
the  plahitiff  until  that  morning  before  he  be- 
gan the  work.  Plaintiff,  as  above  stated,  had 
been  working  with  the  defendant's  horses  for 
about  a  year,  and  be  also  had  had  some  experi- 
ence with  horses  and  had  been  around  them 
more  or  less  during  his  life.  Although  his  testi- 
mony is  evasive  in  some  respects,  he,  in  effect, 
admitted  that  when  about  to  start  on  the  route 
that  morning,  Gardner,  the  driver,  told  him  that 
the  horse  Ned  was  a  had  one  to  kick,  and  to  loc^ 
out  for  him;  that  he  talked  with  Gardner  aboat 
it  during  the  forenoon  as  he  rode  on  the  wagon; 
that  in  tbe  afternoon,  before  the  injury,  he  ac- 
costed Bobinson,  the  defendant's  route  super- 
intendent and  asked  if  he  could  not  have  Ned 
to  drive  on  the  following  Monday,  when  he  was 
to  begin  his  new  route,  saying  that  with  proper 
handling  he  could  break  the  horse  of  the  habit 
of  kicking ;  that  Robhisoo  said,  'You  don't  want 
him,'  that  he  was  a  bad  one  and  to  look  out  for 
him,  and  that  he  (Bobinson)  had  known  the 
horse  for  two  years,  and  that  he  was  given  to 
kicking  and  was  sure  to  kick  when  the  whip 
was  tised  or  when  the  line  got  under  his  tail 
Gardner  and  Nearon  were  present  at  that  time. 
Both  Gardner  and  Nearon  testified  that  the 
plaintiff  was  warned  by  Gardner  and  Uobinsmi 
as  above  stated.  Bobinson  also  tesdScd  to  the 
same  effect  with  respect  to  the  conversation  in 
the  afternoon.  The  injury  occurred  a  abort 
time  after  the  conversation  with  Robinson  and 
while  plaintiff  waa  riding  on  the  wagon  sitting 
on  the  seat  between  Gardner  and  Nearon.  This 
comprised  all  the  testimony  on  the  subject  of 
his  information  regarding  the  character  of  the 
horse  and  his  conduct  with  respect  thereto. 
There  is  no  substantial  conflict  in  the  testimony 
between  the  several  witnesses  who  testified  on 
that  subject 

"It  is  manifest  from  this  testimony  that  the 
plaintiff  was  warned  of  the  vicious  diaracter 
of  the  horse  and  of  tbe  particular  trait  which 
made  him  dangerous  .to  persons  riding  cm  the 
seat  behind  him.  With  knowledge  of  this 
danger  plaintiff  proceeded  on  his  work.  Under 
tbe  rule  stated  in  the  above-dted  authorities  he 
must  be  presumed  to  have  taken  upon  himself 
the  risk  of  the  danger  which  he  incurred,  and 
he  cannot  hold  his  employer  liable  for  the  in- 
jury received  in  consequence  thereof. 

[4-6]  "The  evidence  shows  that  the  bottcun  of 
tbe  wagon  body  upon  which  the  plaintiff's  feet 
rested  while  sitting  on  the  seat  where  be  was 
injured  was  about  3^  feet  above  the  ground. 
It  does  not  appear  how  far  it  waa  from  the 
horse.  Plaintiff^s  counsel  claim  that  there  was 
evidence  to  the  effect  that  the  borse  Ned  was 
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an  anusu&lly  high  kicker,  and  that  the  defend* 
ant's  scrvantB  failed  to  inform  piaiotitf  of  that 
tacL    This  claim  is  based  on  testimony  of  the 

filaintiff  to  the  effect  that  after  he  recovered 
rom  the  injury  Robinson  told  him  that  the 
'horse  once  got  him  and  kicked  the  whole  shirt 
<M  ot  him/  He  did  not  state  the  relatlre  posi- 
ticoui  of  himself  and  the  horse  when  this  occur- 
red, nor  that  be  was  on  the  seat  of  a  wagon 
drawn  b;  the  horse.  Robinson  did  not  have 
charge  of  the  horses  and  it  was  not  his  da^  to 
assign  the  plain tifE  to  work  bdiind  an;f  particu- 
lar Dorse.  He  was  the  route  soRenntendent 
His  duty  was  to  assign  drivers  to  their  routes. 
The  man  in  charge  the  stable  chose  the  horses 
to  be  hitched  to  particular  wagons.  Robinson's 
information  concerning  this  horse  was  given  to 
the  plaintiff  casually  while  he  was  in  the  course 
of  his  emplo^ent  as  ronte  superintendent,  and 
not  in  the  discharge  of  any  duty  of  the  defend- 
ant to  the  plaiatiff  with  respect  to  the  horse. 
It  does  not  appear  that  it  was  any  part  of  his 
duty  to  act  tor  the  defendant  in  informing 
the  plaintiff  of  the  character  of  the  horse.  Fur- 
thermore, it  cannot  be  said  that  the  law  re- 
quires tbe  employer  to  give  to  hia  employ^ 
minute  directiona  as  to  the  character  of  the 
dangers  be  incurs  and  the  means  of  avoiding 
tbem,  if  any  there  be,  when,  as  in  this  case,  it 
appears  that  the  employ^  himself  has  experience 
in  such  matters  and  is  as  well  acquainted  with 
the  dangers  from  such  horses  and  the  means  of 
escape  or  protection  as  the  defendant's  servants 
whose  doty  it  was  to  warn  him.  1  Shearman  & 
R.  <m  NeA.  %  206,  note  16.  We  think  the  court 
erred  in  dei^ing  the  motitm  for  a  nonsuit  and 
In  refndng  to  grant  a  new  triaL 
*TtM  Juagtnent  and  order  an  reversed.** 

We  are  satisfied  that  the  forcing  opin- 
ion makes  proper  disposition  of  tbe  material 
^neitlons  InTolred  In  the  appeals.  A  few 
words  of  answer  to  the  crlttdams  contained 
in  the  petition  tor  bearing  in  bank  may  not 
be  amiss. 

The  respondent  mi^es  complaint  ojB  the 
statement  in  the  opinion  that  be  had  been 
told  that  the  horse  "mis  a  bad  one  to  kick," 
and  tbat  be  had  asked  to  have  the  horse  to 
drlT^  saying  Qiat  he  could  break  him  of  "the 
habit  of  kicking.''  It  is  claimed  that,  ac- 
cording to  the  plaintiff's  testlm<my,  he  had 
been  told  merely  that  the  horse  was  a  bad 
one;  be  did  not  remember  that  anything 
had  been  said  about  kicking.  But  a  reading 
of  the  entire  testtmcaiy  given  by  idaintiff 
must  convince  any  fair  mind  tbat  be  had 
been  informed  tbat  the  horse  was  given  to 
ki<ddng.  Despite  the  caution  with  which  he 
son^t  to  guard  Us  testimony,  the  statements 
made  by  him  were  pregnant  with  admissions 
which  fully  Justify  the  declaration  in  the 
department  opinion. 

[7]  Beyond  this  it  is  strongly  urged  that 
the  evidence  warranted  the  inference  that 
tbe  plaintiff  did  not  fully  understand  the 
dangers  involved  in  his  employment,  inas- 
much as  he  had  not  been  warned  that  the 
horse  could  kick  a  man  occupying  the  wagon 
seat.  This  contention  implies  that  there  is 
something  unusual  in  the  kind  of  kick  which 
injured  plaintiff,  and  consequently  that  mere 
knowledge  that  a  horse  would  kick  would  not 
lead  one  to  suppose  that  be  would  kick  to 
tbe  height  readied  by  this  horse.  The  dlffl- 


colty  with  this  argument  la  that,  if  it  be 
assumed  that  plaintiff's  information  did  not 
include  knowledge  of  the  danger  inherit 
in  his  position,  there  Is  nothing  in  tbe  case 
to  indicate  that  the  defendant  had  such 
knowledge.  The  gist  of  an  action  for  inju- 
ries caused  by  a  vicious  animal  is  the  defend- 
ant's keeping  of  the  animal  with  knowledge 
ofl  bis  vicious  propensities.  Hanemann  v. 
Western  Meat  Co.,  8  Cal.  App.  698,  97  Pac. 
695 ;  Barrett  V.  Metropolitan  Contracting  Co., 
165  Pac  645.  The  plaintiff  here  relies  on 
the  negligence  of  bis  employer  In  directing 
him  to  ride  behind  a  dangerous  aninuO.  If 
a  man  was  in  no  apparent  danger  txom  riding 
mi  tbe  seat  ttf  tta^  wagon  briilnd  a  horse  tbat 
would  kick,  it  was  not  n^Ugent  tm  the  de- 
foidaid;  to  direct  him  to  so  ride.  On  the 
plaintiff's  theory  he  was  bound  to  show, 
not  only  that  he  did  not  know  tbat  tbe  horse 
was  an  unusually  hig^  kicker,  but  that  tbe 
defendant  was;  or  ou^t  to  hare  been,  aware 
of  Uits  fact  At  this  point  the  evidence  fails. 

[8,  •]  Certainly  tbe  necessary  fact  cannot 
ftdily  be  inferred  from  tbe  vague  and  per- 
ba^  flgnrative  statement  of  Robinson  tbat 
the  horse  "once  got  him  and  kicked  tbe 
whole  shirt  off  of  him."  Furthermore,  this 
statement  was  made  by  Robinson,  as  plain- 
tiff tesdfled,  five  months  after  the  injury,  at 
a  time  when  plaintiff  was  asking  Robinson 
for  re-employment:  It  was  not  shown  that 
Robinson  was  then  or  at  any  other  time 
empowered  to  speak  fbr  tbe  dtfendant  oa 
that  subject  A  statement  so  made  is  not 
competent  evidence  of  defendant's  knowledge 
at  the  time  of  the  injury  of  the  vicious  char- 
acter of  tbe  horse.  Tbe  witness  Gardner,  who 
bad  warned  plaintiff  about  the  horse,  does 
not  ai^Kar  to  have  been  aware  of  tbe  ani- 
mal's unusual  agility  (If  it  was  unusual) ; 
his  testimony  being  Uiat  he  did  not  think  the 
horse  wouldj  kick  "tbat  high,  quite."  If, 
then,  tbe  plaintiff  founds  bis  right  to  recover 
upon  the  fact  that  he  was  subjected  to  a  dan- 
ger beyond  tbat  ordinarily  attaching  to  tbe 
driving  of  a  kicking  horse,  he  did  not  meet 
tbe  burden  resting  upon  bim  to  show  tbat 
defendant  was  negligent!  In  subjecting  him 
to  this  unknown  and  hidden  danger. 

The  judgment  and  the  order  denying  a  new 
trial  are  reversed. 

We  concur:  8HAW,  J.;  MfiLVIN,  J.; 
liAWLOB,  J.;  HENSHAW,  J. 


  tt78  Cal.  m) 

NOBTHWBSTKBN  PAa  R.  CO.  v.  INDUS- 
TRIAL ACCIDENT  COMMISSION  OF 
STATE  OF  CALIFORNIA  et  at  (S.  F. 
7928.) 

(Supreme  Court  of  California.  Nov.  16,  1916.) 

1.  Mastsb  and  Sbbvamt  (3=9417(5)— Wobk- 
men's  Compknsation  Acts  —  raocEEoiNOS 
FOR  Compensation— Review. 
Under  Workmen's  Compensation  Act  (St. 

1913,  p.  315)  S  81,  providing  that  the  applicant 
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for  rehearing  before  the  Industrial  Acddent 
CkHmnission  shall  be  deemed  to  have  finally  waiv- 
ed all  objections,  irregularitieB,  and  illegalities 
conceroioK  the  matter  on  which  reheaiing  is 
sought  other  than  those  set  forth  io  the  applioa- 
tion  for  rehearing,  and  sectiou  16,  limiting  the 
time  for  proceedings  under  the  act  to  six  months 
after  the  accident  or  a  payment  or  agreement 
for  payment  of  disability  indemnity,  where  an 
award  is  made  in  proceedings  commenced  more 
than  six  months  after  the  only  payment  was 
made,  and  do  objection  is  made  on  motion  for 
rehearii^;  before  the  Commission  as  to  time  of 
commencement  of  proceedings,  it  must  be  as- 
sumed, in  jproceedings  to  review  the  award  that 
the  CommiBsion  conduded  there  was  an  agree- 
ment for  payment  of  the  ccmpensatlon. 

[E^  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  «s»417(6).] 

2.  Master  awd  Bbbtant  «=»4(»(1)  —  Wobk- 
uEN'a  Compensation  Act  —  Pbooeedimob 

FOB  COMPENSATION—EVIDEKCB. 

In  proceedings  under  the  Workmen's  Com- 
pensation Act,  evidence  held  to  authorize  a  fiod- 
mg  by  the  Industrial  Accident  Commission  that 
there  was  an  agreement  between  the  employer 
and  workman  as  to  compensation  within  six 
months  before  commencement  of  proceedings. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  «s>405(l).] 

3.  Master  and  Servant  ®=»414— Wobkhbn's 

COUPENSATION  A6T— PrOCEBDINOS  FOB  COM- 
PENSATION—*' A  G  BEEM  EN  T . " 

To  constitute  an  "agreement"  within  Work- 
men's Compensation  Act,  S  16,  providing  that 
an  agreement  for  the  payment  of  disability  in- 
demnity shall  extend  the  time  for  proceedings 
for  its  collection,  no  more  is  necessary  thou  an 
understanding  betweui  the  parties  as  to  the 
amount  to  be  paid  and  a  promise  of  the  employ- 
er to  pay  that  amount 

[Bd.  Note. — For  other  casoa,  see  Master  and 
Servant,  Dec.  Dig.  ^=^414. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Agreement.] 

In  Bank.  Application  by  the  Northwestern 
Pacific  Railroad  Company  for  writ  of  review 
to  the  lodnstrlal  Accident  Commission  to  re- 
view an  award  in  favor  of  one  Qeorge  Fres- 
cos afloat  petitioner  of  $722.10,  being  $8.30 
per  week  for  87  weeks.   Award  affirmed. 

Stanley  Moore,  of  San  Francisco  (Elliott 
Johnson,  of  San  Francisco,  of  counsel),  for 
petitioner.  Christopher  M.  Bradl^,  of  San 
Francisco,  for  respondents. 

ANGELLOTTI,  a  J.  Certiorari  to  review 
an  award  of  the  Industrial  Accident  Com- 
mission, in  favor  of  one  George  Prescos 
against  petitioner,  of  $722.10,  being  $8.30  per 
week  for  87  weeks. 

By  reason  of  an  acddent  in  the  course  of 
his  employment,  by  petitioner,  and  arising  out 
of  said  employment,  Prescos  suffered  com- 
plete loss  of  vision  of  the  left  eye,  and  be- 
came entitled,  upon  proper  application  there- 
for, to  receive  the  amount  of  compensation 
awarded  blm.  The  accident  occurred  on  De- 
cember 1,  1914,  and  the  proceeding  before 
the  Commission  was  not  instituted  until  De- 
cember 23, 1915.  The  only  amount  ever  In  fact 
paid  to  him  by  petitioner  was  $18,  paid  on  Jan- 
uary 0, 1915.  '  The  claim  of  petitioner  here  Is 
tliat  at  the  time  the  proceeding  was  instltated 


before  the  Commission  the  right  ot  Prescos  to 
so  proceed  was  barred  by  the  provisions  of 
section  16  of  the  Workmen's  Compensation 
Act,  which  provides  that  "unless  compensation 
is  paid  or  an  agreement  for  its  payment  made 
within  the  time  limited  In  this  section  for  the 
institution  of  proceedings  for  its  collection, 
the  right  to  Institute  such  proceedings  shall 
be  wholly  barred,"  and  that  proceedings  for 
the  collection  of  such  a  benefit  as  Is  here  in- 
volved "must  be  commenced  within  six 
months  from  the  date  of  the  accident,  except 
as  otherwise  provided  In  this  act,"  and  that 
"the  payment  of  the  disability,  •••  in- 
demnity, or  any  part  thereof,  or  agreement 
therefor,  shall  have  the  effect  ot  extending 
the  period  within  which  proceedings  for  its 
collection  may.  be  commenced,  six  months 
from  the  date  of  the  agreement  or  last  pay- 
ment  of  such  disability  Indemnity  •  •  • 
or  any  part  thereof.'*  Petitioner  by  Its  an- 
swer before  the  Commission  claimed  the  ben- 
efit of  these  provisions.  Their  effect  was  to 
bar  the  proceeding  Instituted  by  Prescos  un- 
less there  waa  some  "agreement"  for  the 
payment  of  the  compensation  under  which  It 
may  be  held  that  the  time  was  extended.  See 
Miller  v.  Industrial  Accident  Commission,  ISft 
Pac.  1033. 

[1  ]  It  Is  titled  that  the  award  cannot  stand 
in  the  absence  of  an  express  finding  by  the 
Commls.sion  on  the  Issue  made  as  to  this 
question.  There  Is  no  express  finding  in  re- 
gard to  this  matter.  Bnt  petitioner  failed  to 
make  any  aoch  objection  In  its  petition  to 
the  Gommls^on  for  a  rehearing,  and  there* 
fore  must  "be  deemed  to  have  finally  walTed" 
the  same.  Section  81,  Workmen's  Ccnnpensa- 
tlon  Act  (St.  1912,  p.  SIS).  The  award  must 
be  considered  upon  the  assumption  that  the 
Commlsdon  concluded  that  there  ■  was  an 
"agreement"  for  the  payment  of  the  comp^ 
satlon  as,  in  fact,  it  said  In  Its  order  denying 
a  rehearing,  and  the  only  qnratlon  for  ns  is 
wbetter  there  Is  moi^h  In  the  evidence  to 
furnish  legal  support  for  such  a  conclusloa. 

[2]  Prescos  Is  an  Illiterate  Greek,  living  In 
Humboldt  conn^,  where  the  accident  oocor* 
red.  One  Jcbnmm  conducted  fbr  him  tala  cor- 
respondence with  petitioner  railroad  company 
relative  to  the  paymmt  of  compensatioa, 
concerning  bis  right  to  which  there  appears 
never  to  have  been  the  sUtfitest  questloi.  In 
March,  1915,  application  was  made  on  his  be- 
half to  the  rat^g  department  of  the  Commis- 
sion for  Information  as  to  the  amount  of 
compensation  to  which  he  was  entitled.  A 
letter  was  sent  him  by  such  rating  depart- 
ment on  March  20,  1915,  informing  him  that 
he  was  entitled,  on  the  facts  stated,  to  $8.30 
per  week  for  87  weeks.  The  letter  states  that 
a  copy  was  sent  to  bis  employer  and  a  ct^iy  to 
the  Ehireka  office  of  the  Commission.  Pres- 
cos and  Johnson  testified  that  about  this  time 
he  (Prescos)  received  a  letter  from  Mr.  O.  A. 
Coombs,  division  engineer  of  petitioner,  to  the 
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effect  that  he  waa  to  receive  $8^0  per  week 
for  ST  weeks.  Johnson  testifled  that  In  this 
letter  It  was  promised  that  the  company 
would  pay  this.  Subsequently  Johnson  for 
Preacos  wrote  Mr.  Coombs  abont  the  matter, 
and  In  a  letter  In  reply  dated  Jane  22,  1915, 
at  Ft  Seward,  and  addressed  to  Johnson  at 
Garberrille,  Mr.  Coombs  said: 

"Rearing  to  accident  happening  to  Ur. 
George  PreMos,  I  wish  to  advise  that  the  Indus- 
trial Acddent  Commission  has  decided  that  he 
is  entitled  to  a  compensation  of  $8.30  per  week 
for  87  weeks.  We  desire  to  know  whether  it 
will  be  agreeable  to  Mr.  Frescos  to  accept  pay- 
ments in  monthly  vouchers  and  where  should 
TOncher  be  sent  so  as  to  reach  him.  We  have 
been  endeavoring  to  get  tliis  information  from 
Mr.  Frescos,  but  to  date  be  has  refused  to  give 
us  this  data,  so  that  vouchers  may  be  issued  to 
him.  AH  vouchers  are  issued  by  our  San  Fran- 
cisco office.  We  have  none  here  for  him,  as  he 
has  refused  to  inform  as  where  they  should  be 
Mnt" 

In  r^Iy,  J<Anson  said  that  be  had  seen 
Presoffl,  who  was  working  some  distance  out 
of  town,  and  that  be  liad  left  the  matter 
with  him  (Johnson)  to  s^e'wtth  Coombs: 
that  he  (Frescos)  said  that  he  Is  "satisfied 
for  company  to  give  blm,  hot  he  wants  to 
get  tSiat  money  all  at  <me  time,  ttiat  Is,  the 
fnll  amount  In  one  payment,"  and  that  he 
would  like  to  be  allowed  to  continue  to  work 
ftw  the  company  because,  on  account  of  tibe 
loes  of  sight,  he  amU  not  get  a  job  else- 
where As  late  as  Aognst  6,  t9U,  Mr. 
Coombs,  as  dlvl^w  engineer,  by  letter  of 
tiiat  date  said: 

"With  reference  to  my  letter  of  June  22d  and 
your  letter  of  July  19th:  Will  you  kindly  ad- 
vise me  to  what  post  office  address  compensa- 
tion vouchers  should  be  mailed  for  George  Pres- 
eoa?  Should  tjiey  be  mailed  to  Oarberville  in 
Tour  care?  They  will  be  mailed  once  a  mouth 
by  reeistered  mail,  such  being  in  accordance 
with  too  award  of  the  Industrial  Accident  Com- 
misdon.  We  cannot  mail  thera  more  ofteoer 
than  that.  We  have  been  endeavoring  for  sever- 
al months  to  have  Mr.  Preacos  advise  us  where 
these  vouchers  should  be  mailed,  but  to  date  he 
has  failed  to  furnish  such  information,  which  ac- 
connts  for  the  lateness  in  his  receinng  Touch- 
ers. A  prompt  reply  will  be  apprecUted." 

About  three  months  later,  viz.  on  October 
80,  1916,  Johnson  again  wrote  Coombs,  to 
the  effect  that  Frescos  would  like  to 
have  his  money,  and  Coombs  replied  to 
the  effect  that,  as  the  Industrial  Accident 
Commission  and  the  railroad  company's  le- 
gal department  "now  have  his  case  up,"  he 
conld  do  nothing  for  him  In  the  matter  of 
final  settlement.  It  is  not  questioned  that 
Mr.  Coombs  in  all  bis  communications  was 
acting  in  accord  with  authority  so  to  do. 
Frescos  substantially  testifled  that  be  believ- 
ed from  the  correspondence  that  the  whole 
matter  bad  been  adjusted,  and  that  the 
checks  were  being  retained  for  him  by  the 
company,  he  preferring  to  let  the  matter 
thus  remain  so  that  he  could  get  all  of  his 
money  at  one  time.  Hence  his.  failure  to 
even  think  of  commencing  formal  proceed* 
Ings  before  the  Commission  until  after  re- 


ceipt of  the  letter  of  October  30th.  The  evi- 
dence very  clearly  shows  that  both  Frescos 
and  petitioner  accepted  as  a  final  disposition 
of  the  matter  as  to  the  amount  of  compensa- 
tion, the  estimate  of  the  rating  department 
of  the  Industrial  Acddent  Commission.  Can 
it  be  fairly  held  that  there  was  In  all  this  a 
sufflclent  foundation  for  a  conclusion  that 
there  was  an  "agreement"  within  the  meaning 
of  the  Workmen's  Compensation  Act  for  the 
payment  thereof.  We  are  satisfied  that  this 
question  mast  be  answered  In  the  affirmative. 

As  we  have  seen,  according  to  the  uncon- 
tradicted evidence,  petitioner  three  times  sub- 
stantially promised  In  writing  to  pay  to  Fres- 
cos the  amount  of  compensation  declared  by 
the  rating  department  of  the  Industrial  Acci- 
dent Commission  to  be  due  him,  $8.30  a  week 
for  87  weeks.  The  assent  of  Frescos  to  the 
amount  of  compensation  thus  proffered  is 
certainly  sufficiently  expressed  in  the  reply 
to  the  letter  of  June  22, 1915,  to  constitute  an 
agreement  between  the  parties,  within  the 
meaning  of  the  act,  for  the  payment  of  the 
compensation  stated.  There  was  certainly  a 
meeting  of  the  minds  of  the  parties  as  to  this, 
an  acceptance  by  both  of  them  of  the  amount 
stated  by  the  rating  department  of  the  Indus- 
trial Accident  Commission.  The  fact  that 
Frescos  expressed  therein  a  desire  to  bare  all 
of  the  money  paid  to  him  at  one  time  Instead 
of  In  monthly  Installments,  as  proposed  by  the 
petitltmer,  Is  not  material  In  this  connection. 
It  was  the  mere  expresdon  of  a  desire  as  to 
the  way  In  which  he  should  receive  the 
agreed  amount.  5ast  as  what  followed  was  a 
mere  request  that  he  be  allowed  to  continue 
to  work  for  the  company,  In  no  degree  quali- 
fying his  acceptance  as  to  the  amount  There 
was  an  agreement  for  the  payment  of  a  cer- 
tain sum  as  compensation,  the  sum  deter- 
mined by  the  rating  department  of  the  com- 
mission to  be  the  correct  amount,  -and  this 
is  all  the  act  requires.  The  act  prescribes 
no  particular  form  of  agreement 

[3]  'To  constitute  an  agreement  within  the 
meaning  of  the  act,  certainly  no  more  should 
l>e  held  to  be  necessary  than  an  understand- 
ing between  the  parties  as  to  the  amount  to 
be  paid,  and  a  promise  on  the  part  of  the 
employer  to  pay  that  amount 

It  Is  not  suggested  that,  if  the  correspon- 
dence constituted  a  sufficient  manifestation 
of  an  "agreement"  for  the  payment  of  this 
amount  of  compensation,  the  proceeding  of 
December  23,  1915,  was  not  instituted  within 
the  time  allowed  by  the  act.  The  whole 
claim  of  petitioner  In  this  connection,  as 
shown  by  the  briefs.  Is  that  a  sufficient  agree- 
ment is  not  sliown  by  the  correspondence. 

It  Is  proper  to  state  that  there  can  be  no 
doubt,  in  view  of  the  evidence,  that  Frescos 
regarded  the  mutter  as  to  the  amount  of 
compensation  to  be  paid  him  to  be  fully  ad- 
Justed  and  determined  between  himself  and 
petitioner,  and  understood  that  petitioner  had 
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agreed  to  pay  him  this  amount,  as  promised 
by  It  more  than  once. 

The  award  of  the  Industrial  Accident  G<»q- 
inisslon  Is  affirmed. 

We  concur:  SHAW,  J.;  MELVIN,  J.; 
SLOSS,  J.;  HENSHAW,  J.;  LAWLOR,  J. 


<31  Cal.  App.  623) 

RAFAEL  V.  BOYLE,  City  and  CouB^ 
Auditor.    (Civ.  1778.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   OcL  6.  1916.) 

MUNICIFAI.    COBPOBATIONS  ®=»214(8)— CiVlI. 

Sebvice  Cohmission~Euplotuent  or  At- 

TOKNET, 

The  charter  of  the  city  and  county  of  San 
Francisco  providing  a  city  attorney,  directed 
to  give  legal  advice  to  all  officers,  boards^  and 
commissions  when  requested  by  them,  by  impU- 
cation  requires  the  civil  service  commission  to 
avail  itself  of  his  services,  and  it  cannot,  when 
he  is  ready  and  willing  to  perform  the  necessary 
legal  service,  employ  an  attorney  at  the  expense 
of  the  city,  to  defend  its  members  in  legal  pro- 
ceedings, merely  because  the  charter  empowers 
it  to  institute  and  prosecute  legal  proceedings 
for  violation  of  un  article  of  the  charter. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  6S4,  585 ;  Dec  Dig. 
Cs>214(3).] 

Appeal  from  Superior  Court.  City  and 
County  of  Saa  Franolseo;  John  J.  Tan  Nos- 
trand,  Judga 

Mandamus  by  Joseph  Rafael  against 
Thomas  F.  boyl^  Auditor  of  the  GIty  and 
County  of  Sao  Francisco.  From  an  adverse 
Judgment,  defendant  appeals.  Reversed. 

Percy  V.  Long,  City  Atty.,  and  Robert  M. 
Searles.  Asst.  City  Atty.,  both  of  San  Fran- 
cisco, for  appellant  Joseph  T.  Curley,  of 
San  Francisco,  for  respondent 

KERRIGAN,  J.  This  Is  an  appeal  from  a 
Judgment  granting  a  peremptory  writ  of 
mandamus  directed  against  the  defendant 
herein,  commanding  him  to  audit  a  certain 
demand  against  the  treasury  of  the  city  and 
county  of  Sau  Francisca 

In  brief,  the  facts  are  as  follows:  William 
A.  Kelly,  an  attorney  at  law,  was  employed 
by  the  members  of  the  civil  service  commis- 
sion of  said  city  and  county  to  defend  them 
in  certain  legal  proceedings.  At  the  time  of 
such  employment  the  commission  had  re- 
ceived from  the  city  attorney  certain  written 
opiniooa  contrary  In  tenor  to  Its  views  as  to 
the  l^ality  of  certain  matters  then  before 
it.  In  each  of  these  matters  the  commission, 
disregarding  tlie  city  attorney's  opinion,  act- 
ed in  accordance  with  its  own  Judgment; 
and  thereafter  legal  proceedings  were  com* 
menced  in  the  superior  court  against  said 
commission  to  determine  the  legality  of  Its 
action.  Notwithstanding  that  the  commis- 
sion had  acted  contrary  to  his  views  In  these 
matters^  the  dty  attorney  was  ready  and  will- 
ing to  appear  In  court  and  defend  said  suits. 


The  members  of  the  commission,  however, 
ignored  the  offer,  and  by  resolution-  engaged 
William  A  Kelly  to  defend  them  In  the  pro- 
ceedings. A  total  compensation  of  $500  was 
agreed  upon.  The  city  attorney  was  not 
consulted  further  in  the  matter  nor  requested 
to  appear.  In  accordance  with  bla  agreement 
Kelly  appeared  for  the  commission  in  said 
actions,  and  thereafter  he  presented  his  de- 
mand drawn  on  the  city  treasurer  for  pay- 
ment of  the  agreed  compensation,  which  de- 
mand was  approved  by  the  civil  service  com- 
mission and  by  the  board  of  supervisors,  and 
passed  to  the  auditor,  defendant  herein,  for 
audit  That  officer  declined  to  audit  the  de- 
mand on  the  ground  of  illegality.  Kelly 
assigned  his  claim  to  the  petitioner  herein, 
who  brought  the  proceeding  here  under  re- 
view. Judgment  was  rendered  in  favor  of 
the  petitioner  as  prayed,  and  defendant  takes 
this  appeaL 

The  sole  quesdtm  presented  tar  determina- 
tion is  whether  or  not  under  these  facts  the 
civil  service  commission  had  the  power  to 
retain  an  attorney  at  the  expense  of  the 
dty  when  the  city  attorney  was  ready  and 
willing  to  perform  the  necessary  legal  servic- 
es. It  la  contended  by  the  respondent  that 
under  the  broad  provislona  of  artide  IS  of 
the  charter  of  the  city  and  county  of  San 
Francisco  the  right  to  retain  couns^  other 
than  the  city  attorney  Is  incidental  to  the 
very  nature  and  life  of  the  drll  swvlce 
system  as  thraein  created.  Nowhere  in  the 
charter  is  express  power  conferred  upon  the 
civil  service  oonunls^<»  to  engage  primte 
counsel,  but  It  is  Insisted  by  petitioner  that 
this  power  la  implied  in  section  20,  art  13. 
of  that  instrument  providing  that  the  com- 
mission shall  have  power  "to  Institute  and 
prosecute  legal  proceedings  for  violation  of 
any  of  the  provisions  of  this  article."  We 
are  of  the  opinion  that  such  contenUon  can- 
not be  maintained. 

Whether  attorneys  may  be  employed  in  be- 
half of  a  municipal  ^rporatlon  depends  upon 
the  proper  construction  of  the  law  under 
which  such  employment  is  sought  to  be  sus- 
tained, the  natare  of  the  service  to  be  per- 
formed, or,  In  the  absence  of  legal  provisioos 
pertaining  thereto,  the  character  of  the  lUl- 
gatlon  or  legal  controversy  Involved.  There 
Is  much  variety  In  the  charters  and  statutes 
of  different  jurisdictions  relating  to  law  of- 
ficers of  municipal  corporations.  In  general, 
unless  forbidden  by  law,  when  necessity 
arises  therefor  and  the  Interests  of  the  mu- 
nicipal corporation  require  it,  the  employment 
of  attorneys  has  usually  been  sanctioned. 
2  McQullUn  on  Munidi^  Corporations,  i 
COl.  It  is  usual,  howevtf ,  to  find  in  munici- 
pal charters  or  laws  applicable  to  the  govern- 
ment of  local  public  corporations,  provisions 
dealing  with  the  conduct  of  the  municipality's 
legal  business.  Such  is  Uie  case  in  the  cbar^ 
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ter  of  San  Frandsco,  whlcb  provides  for  a 
legal  departmeat,  the  head  of  which  is  known 
as  the  city  attorney,  and  whose  duties  are 
set  forth  In  article  6,c.  2,  i  2,  as  follows: 

"He  must  prosecute  and  defend  for  the  city 
and  county  aU  actions  at  law  or  in  equity,  and 
all  special  proceedings  for  or  asainst  the  dty 
and  county ;  and  whenever  any  cause  of  action 
at  law  or  in  equity  or  by  special  proceedings  ex- 
ists in  favor  of  the  dty  and  county  he  shall  com- 
mence the  same  when  within  his  knowledge,  and, 
if  not  within  his  knowledge,  when  directed  to 
do  so  by  resolution  of  the  board  of  supervisors. 
He  shall  give  legal  advice  in  writing  to  all  offi- 
cers, boards  and  commissions  named  in  this 
charter,  when  requested  so  to  do  by  them,  or 
either  of  them,  in  writing,  upon  questions  arising 
in  their  separate  departments  involving  the 
rights  or  liabilities  of  the  city  and  county.  He 
aball  not  settle  or  dismiss  any  litigation  for  or 
against  the  taty  and  county  under  his  control 
unless  upon  his  written  recommendation  he  Is 
ordered  to  do  so  by  the  mayor  and  supervisors." 

This  express  provision  clearly  Indicates  an 
Intention  tliat  the  city  attorney  should  handle 
all  the  legal  work  of  the  various  departments 
of  the  city  government,  except  where  special 
proWsioD  is  made  for  additional  connsel. 
The  manifest  iDtentlon  of  the  framers  of  the 
charter  in  the  adoption  of  this  provision  was 
to  systematize  the  condnct  of  the  city's  legal 
business,  and  to  limit  the  power  of  the  au- 
thorities to  Incur  expenditure  for  this  char^ 
acter  of  service;  and  the  mere  power  given 
the  commission  to  institute  and  prosecute 
legal  proceedings  does  not  imply  that  this 
above-quoted  provision  of  the  charter  should 
be  Inoperative  with  regard  to  the  civil  service 
commission  so  as  to  empower  it  to  employ 
another  attorney  to  perform  tbe  duties  be- 
tonging  to  the  law  officer  of  the  mnnitdpality. 
The  charter  Iiaying  provided  a  city  attorney 
upon  whom  the  board  can  call  when  a  defense 
to  any  suit  la  necessary,  it  by  implication 
makes  it  Imntmbmt  upon  tbe  board  to  avail  it- 
self of  bis  services,  and  it  cannot  ignore  this 
provision  and  eifiploy  some  other  attorney  to 
lender  those  services  which  It  is  the  du^  of 
tbe  city  attorney  to  perform.  Denman  v.  Web- 
ster, 139  GaL  4fi2,  73  Pac.  139;  Merrlam  t. 
Bamnm.  116  OaL  619,  48  Paa  727. 

The  Judgment  is  reversed. 

We  concur:  ^MNNON,  P.  J,;  BICH- 
ABDS,  J. 


m  Cal.  App.  SU) 

BABSI  T.  SIMPSON.  (Oir.  1920.) 

(Pimttiet  Court  of  Appeal.  First  District,  Cal- 
ifornia.  Oct  4,  191&) 

1.  Appeai.  Azrn  Ebbob  ^1068(2)— IlABin.E8B 
Ebbob. 

In  suit  for  alleged  negligent  setting  of  bro- 
ken bones,  exchision  of  answer  whether  a  frac- 
ture set  as  shown  by  an  X-ray  photo  was  prop- 
erly set  was  harmless  error,  where  the  witness 
laser  in  effect  answered  the  question. 

[Ed.  Noter-For  other  eases,  see  Appeal  and 
Efror.  Cent  Dig.  U  4196,  4201;  Dee.  Dig.  «=> 
1068(2).] 


2.  Appeal  and  Ebbob  'S=>237(2)  —  Scopk  — 
Pheseevatioit  of  Exceptions. 

Where  the  court  permitted  testimony  to  be 
heard  subject  to  plaintifPs  right  to  subsequent 
motion  to  strike  it  out,  and  no  sudi  motion  was 
made,  plaintiff  could  not  complain. 

[Ed.  Note. — For  dther  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «=>237(2);  Trial,  Cent  I>ig. 
S  2S9.] 

3.  Appeal  awd  Ebbob  <S=»971(2)— Bvidbnob 

«=>546  —  EXFEBTS  —  QUALmCATlON  —  RE- 
VIEW. 

Whether  a  trained  nurse  In  charge  of  an  op- 
erating room  was  qualified  to  say  whether  de- 
fendant properly  set  a  fracture  of  plaintiff's 
arm  is  for  the  discretion  of  the  trial  court  not 
reviewable  in  the  absence  of  a  clear  shewing  of 
abuse. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J  3852;  Dec.  Dig.  ^971(2); 
Evidence,  Cent  Dig.  {  2363;  Dec.  Dig.  «s> 
646.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  John  Hunt,  Judge. 

Action  by  Annunzlata  Barsl,  by  SeraQne 
Barsi,  her  guardian,  against  J.  A.-  Simpson. 
From  an  order  denying  motion  for  new  trial, 
plaintiff  appeals.  Affirmed. 

Louis  Ferrari,  of  San  Francisco,  for  ap- 
pellant. Chickering  &  Gr^ory  and  Evan 
Williams,  all  of  San  Frandscob  for  respond- 
ent 

PER  CURIAM.  The  appeal  is  by  plaintiff 
from  an  order  denying  her  motion  for  a  new 
trial. 

The  plaintiff  suffered  a  fractnre  of  the  left 
arm  between  the  wrist  and  elbow  on  the  15th 
day  of  March,  1913,  and  on  the  same  day 
employed  the  defendant,  a  physldan  and  sur- 
geon, to  set  the  fracture.  Thereafter  the 
defendant  set  the  fracture,  and  It  is  claimed 
on  behalf  of  the  plaintiff  that  the  defendant 
failed  to  use  due  care  in  this  respect,  by  rea- 
son of  which  certain  permanent  Injuries  to 
the  plaintiff  resulted.  The  sole  claim  of  neg- 
ligence, as  appears  from  an  examination  of 
the  complaint.  Is  that  tbe  defendant  at  the 
time  the  arm  was  set,  did  not  bring  tbe  ends 
of  the  fractured  bones  Into  position.  There 
is  no  claim  that  any'  subsequent  treatment 
.given  by  the  defendant  was  Improper  in  any 
way,  nor  Is  any  contention  made  on  behalf 
of  the  plaintiff  that  the  verdict,  which  was 
In  favor  of  the  defendant.  Is  not  sustained  by 
the  evidence.  The  points  relied  upon  for  re- 
versal fall  under  two  beads:  EHrst  the  ac- 
tion of  the  court  In  admitting  or  rejecting 
offered  testimony;  second,  the  Instructions 
given  by  the  court,  and  tbe  refusal  of  the 
court  to  give  certain  Instructions  offered  by 
the  plaintiff. 

[1]  Dr.  Quido  CagUeri,  who  was  the  first 
witness  for  the  plaintiff,  testified  that  he  had 
caused  to  be  made  certain  X-ray  plates  of 
the  bones  some  two  months  after  the  arm 
had  been  fractured.  Tbe  witness  was  asbed 
whether  a  fracture  set  in  tbe  manner  shown 
by  the  plates  was  a  pr(^;>er  setting.  The  ques- 
tion was  objected  to  on  tbe  ground  that  it 
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assumed  something  not  In  eTldeoce,  viz.  that 
the  fracture  was  set  In  that  manner.  The 
objection  jwas  sustained.  Assuming  that 
the  ruling  of  the  court  was  erroneous,  still 
It  was  a  harmless  error,  for  the  witness  later 
In  his  testimony  said  that  If  the  fracture  of 
the  arm  bad  been  properly  set  In  the  first 
place  there  would  have  been  no  angulation  at 
that  time;  and  the  witness  further  testified 
fully  as  to  how  the  operation  upon  the  arm 
should  have  been  performed.  Considering 
the  testimony  of  this  witness  aa  a  whole,  he 
in  effect  answered  the  question  to  which  the 
objection  Just  noted  was  sustained. 

[2]  The  next  contention  of  this  plaintUf  is 
that  the  trial  court  committed  prejadldal 
txror  In  permitting  defen^Unt  to  aak  Dr. 
Isaac  W.  Thome  on  croa»«zamtnatlon  a 
quertlffli  which  assumed  facts  not  In  erl- 
dence;  but  the  qaestion  vas  pennltted  ^tb 
the  undei^nd^  that  the  defendant  would 
later  supply  the  omitted  facts ;  and,  as  there 
la  no  claim  now  inade  that  the  facts  assum- 
ed were  not  th»eafter  proven,  it  follows  that 
the  plaintiff  Is  without  any  sdbstantlal 
ground  ot  complaint  on  ibis  score.  More- 
OTer,  It  is  dear  that  the  court  permitted  the 
question  to  be  asked  with  the  Idea  that  sudi 
evidence  was  admitted  subject  to  a  motion 
to  be  thereafter  made  to  strike  It  out  If  the 
defective  proof  was  not  supplied.  No  such 
motion  was  made.  Consequently  plaintiff 
cannot  now  be  heard  to  complain  of  this  rul- 
ing. Tarpey  t.  Veith,  22  CaL  App.  289.  134 
Pac.  867. 

[I]  Maud  Gompton,  a  trained  nurse,  who 
was  at  the  time  the  superintendent  of  the 
operating  room  of  a  large  hospital,  witnessed 
the  iierformance  of  the  operation  on  the 
plaintiff  by  the  defendant,  and  testified  that 
from  her  e:^rience  as  a  trained  nurse  she 
would  say  that  Dr.  Simpson's  treatment  of 
the  Injured  arm  was  prefer  and  not  subject 
In  any  respect  to  adverse  criticism.  Passing 
the  {wlnt  made  by  the  defendant  that  the 
question  waa  answered  before  the  objection 
was  made,  and  that  therefore  it  cannot  now 
be  considered,  we  think  the  question  of 
whether  or  not  the  witness  was  quallQed  to 
testify  as  an  expert  was  a  matter  within  the 
sound  discretion  of  the  court;  and,  there 
being  no  showing  of  a  clear  abuse  of  that 
discretion,  the  ruling  of  the  trial  court  will 
not  be  disturbed.  Vallejo,  etc.,  R.  R.  Co.  v. 
Reed  Orchard  Co.,  169  CaL  545.  676,  147  Pac. 
238.  Instances  of  cases  where  others  than 
medical  practitioners  have  been  allowed  to 
give  their  opinion  on  medical  matters  are 
found  In  the  following  cases:  Lund  v.  Ma- 
sonic Ass'n.  81  Hun.  287,  30  N.  T.  Supp.  775 ; 
Robinson  v.  Exempt  Fire  Co.,  103  Cal.  1,  36 
Pac.  955,  24  L.  R.  A.  715,  42  Am.  St.  Rep.  93 ; 
Kimlc  V.  San  Jose  &  Los  Gatos  By.  Co.,  156 
Cal.  879,  391,  101  Pac.  986,  991.  In  the  last- 
mentioned  case  a  professional  nurse  was  al- 
lowed to  so  testify,  and  the  court  said : 


"There  can  be  no  doubt  that  one  who  is  shown 
to  be  a  graduate  nurse  and  to  have  been  con- 
stantly engaged  in  the  calling  of  a  professional 
nurse  for  five  years  may  properly  be  called  upon 

•  •   •   to   give    evidence    of   the  character 

*  *   *   elicited  by  the  question  askecl." 

There  are  two  other  points  made  as  to  the 
admission  of  evidence,  but  they  are  without 
any  substantial  merit,  as  is  also  the  objection 
to  certain  of  the  instructions  of  the  court, 
and  we  see  no  necessitT  for  a  detailed  dtscna- 
sion  of  them. 

The  order  appealed  from  is  affirmed. 


  CIt  CaL  App.  6SS) 

TUOLUMNE  COUNTT  EZiKGTRIO  POWBB 
&  LIGHT  CO.  V.  CITY  OF  SONOHA. 

(Civ,  15270 

(District  Court  of  Appeal.  Third  District,  Cali- 
fornia. Oct  10, 1916.  Rehearing  Denied 
by  Snpieme  Court  Dec.  7,  1916.) 

Municipal  Ookporations  #=»249  —  Obdi- 

KAHCB  RxovLATina  BixcTBicnr  —  Gov- 

THACT  BT  ImFLXCATIOM. 
Defendant  city  by  ordinance  provided  that 
electric  current,  except  for  street  lights,  sbould 
be  furnished  for  24  hours  every  day,  and  for 
street  lighting  for  a  period  stated  each  night. 
Plaintiff  wrote  defendant  that  to  comply  with 
said  ordinance  it  would  be  necessary  to  leave 
power  on  its  former  night  circuit  for  24  hours, 
and  that  it  would  be  necessary  for  the  city 
to  turn  off  the  street  lights  belonging  to  the 
city  which  were  attadied  to  such  circuit,  during 
the  day,  or  the  city  wonld  be  charged  for  power 
used  in  the  street  lamps  during  the  day,  and 
that  the  obligation  of  the  company  ceases  when 
it  furnished  power  to  the  city's  connection.  De- 
fendant city  replied  that  it  would  only  pay  for 
current  furnished  at  the  time  and  tn  the  manner 
required  by  the  ordinance,  unless  otherwise 
specifically  requested,  that  the  obligation  of  the 
company  was  to  furnish  power  at  the  time  and 
in  uie  manner  required  m  the  ordinance,  and 
that  its  obligation  did  not  cease  when  it  fnmMi- 
cd  power  to  the  city's  connection.  HM  that 
regardless  of  the  question  of  whose  duty  it  was 
to  furnish  appliances  to  prevent  the  waste  of 
dectricity,  plaintiff  could  not  recover  for  elec- 
tricity used  in  the  defendant  city's  street  light- 
ing system  during  the  daytime  on  the  theory 
that  its  use  created  an  impUcation  that  the  serv- 
ice was  performed  at  the  uiatance  and  request  ot 
the  city. 

[Kd.  Note.— For  other  eases,  see  ManidMl 
Corporations,  Gent  Dig'  II 697,  853;  Dec.  iMc 

«=a249.1 

Appeal  from  Superior  Gonrt,  Tuolumne 
County;  G.  W.  Nlcol,  Judge. 

Action  by  the  Tuolumne  Electric  Power 
&  Light  Company  against  the  City  of  Sonora. 
Judgment  for  defendant,  and  plaintiff  ap> 
peals.  Affirmed. 

J.  B.  Curtin,  of  Sonora,  and  W.  H.  Mahony, 
of  San  Francisco,  for  appellant  J.  C.  Web- 
ster, of  Sonora,  for  respondent 

BURNETT,  J.  The  action  was  for  the 
recovery  of  the  sum  of  $2,426.37  for  electrical 
energy  claimed  to  have  been  furnished  by 
plaintiff  and  consumed  by  defendant  in  the 
street  lights  of  said  dty.  For  years  plaintiff, 
which  is  a  public  service  corporation  pur- 
chasing its  electrlcil7  from  the  Sierra  &  San 
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Franclaco  Power  Company  and  then  selling 
It  to  consumers,  has  been  engaged  In  famish- 
ing electrical  energy  for  lighting  dwellings, 
business  places,  and  the  streets  In  said  city 
of  Sonora.  From  Its  snbstatlon  along  the 
bide  of  Washington  street,  the  main  street 
of  said  d^,  for  more  than  10  years  prior  to 
October  1«  1913,  the  plaintiff  had  two  main 
power  lines,  and  to  these  other  lines  extend- 
ing along  the  sides  of  the  other  streets  were 
attached,  thns  forming  the  system  by  which 
electric  lights  were  furnished  for  houses  and 
streets.  Daring  these  years  one  of  these 
main  lines  from  the  substation  carried  what 
is  called  the  day  circuit  current  of  34  hours, 
the  other,  what  Is  called  the  night  circuit  cur- 
rent, both  of  which  currents  were  turned  on 
and  off  at  said  sulffitatlon.  The  night  cir- 
cuit was  loaded  one~half  hour  after  sunset 
and  turned  off  one-half  hour  before  sunrise, 
this  period  being  recognized  generally  as  the 
standard  hours  for  street  lighting,  and  the 
day  circuit  was  left  continuously  turned  on 
BO  as  to  tiaTe  24  honrs  always  of  continuous 
service  on  that  line.  More  than  10  years 
prior  to  October  1,  1913,  the  trustees  of  said 
city,  for  the  purpose  of  lighting  the  streets, 
caused  wires  from  the  center  of  the  street  to 
be  connected  with  plalntlfTs  night  service 
main  line;  an  Incandescent  light  being  at- 
tached to  the  end  of  each  of  these  wlrea 
The  light  was  andiored  on  the  opposite  side 
of  the  street  so  that  each  light  would  be  sus- 
pended over  the  middle  of  the  street  at  a 
0Ten  height.  By  this  method  most  of  the 
streets  were  lighted  during  tUs  period  of 
time,  and  all  street  lights  were  connected 
with  and  received  current  from  plaintiff's 
night  circuit  line.  During  this  period  the 
dty  of  Sonora  owned  all  of  the  wires  extend- 
ing from  plaintiffs  main  night  service  line 
Into  the  streets,  and  also  owned  all  brac^t 
street  lamps.  When  the  street-lighting  sys- 
tem was  constructed,  no  antuxnatlc  switches 
or  derices  of  any  kind  were  connected  there- 
with or  oooatracted  thereon,  so  as  to  turn  on 
or  oB  Independent  of  other  consumers'  hours, 
wLoj  Of  the  street  lights,  the  entire  street- 
Ul^ting  ayst^  being  regulated  as  to  that  by 
a  switch  at  said  substation,  controlled  and 
operated  by  the  Stem  ft  San  Francisco  Pow- 
er Onnpany.  As  the  electric  current  flowed 
tbrongh  the  said  main  night  circuit  line,  it 
ran  out  Into  the  street  lamps  and  bracket 
lamps,  and  thus  the  streets  were  lighted. 

With  knowledge  of  these  facts,  and  with- 
out any  prevloua  notice  to  plaintiff  the  trus- 
tees of  Sonora  on  September  15, 1913,  adopt- 
ed and  passed  to  print,  to  take  effect  on 
October  1,  1913,  the  ordinance  in  controversy 
here,  which  appears  in  full  In  the  tran- 
script The  title  of  said  ordinance  is: 

"An  ordinance  fixing  the  rate  which  may  be 
charged  and  collected  b^  any  person,  firm  or 
porj  oration  furnishing,  distributing  or  delivering 
dectrie  current  tor  lightine,  heating,  power  and 
other  purposes  to  the  inhabitants  m  the  city  of 
Sonora,  (Jalifomia,  providing  for  the  instaUsp 
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tion  of  meters  and  regulating  the  installation  of 
electric  current  and  prices  to  be  charged  for  la- 
bor and  supplies  therefor,  and  fixing  a  penalty 
for  the  violation  of  any  of  the  provinons  of  tbe 
ordinance." 

Section  11  provided: 

"Electric  current  furnished  or  distributed  to 
consumers  in  the  city  of  Sonora,  except  for  street 
lights,  shall  be  an  day  and  all  night  service, 
and  shall  be  furnished  every  day  for  twenty-four 
hours  each  day.  and  electric  current  furnished 
for  street  lighting  shall  be  from  4:30  p.  m.  of 
each  and  every  day  to  7  o'clock  a.  m.  of  the 
following  morning. 

This  section,  it  may  be  said,  was  amended 
on  the  IStb  of  June,  1914,  so  as  to  read: 

"Klectric  current  Aimished  or  distributed  to 
consnmers  in  the  city  of  Sonora,  except  tor 
street  lights,  shall  be  an  all  day  and  ell  night 
service  and  shall  be  furnished  every  day  for 
twenty-four  hours  each  day,  and  electric  current 
[umished  for  street  lightuig  shall  be  from  one- 
half  hour  after  annset  to-  one  hour  before  sun- 
rise each  ni^t." 

When  plalntlfl  saw  the  publication  ot  this 
ordinance  of  September  IStb,  it  addressed 
the  following  letter  to  said  trustees: 

"Sonora,  CaL,  Sept  25, 1918. 

"To  the  TroBteea  of  the  City  of  Sonora,  Son- 
ora, California — Gentlemen:  The  Tuolumne 
County  Electric  Power  ft  Light  Company  on  and 
after  October  1,  1913,  wOl  fumiah  twenty-four 
hour  service  to  all  Its  customers  as  required  by 
Ordinance  No.  63  of  the  city  of  Sonora  and  in 
order  to  so  do  it  will  be  necessary  to  leave 
for  said  twenty-four  hours,  power  on  what  is 
now  our  night  circuit.  As  alt  the  street  light- 
ing apparatus  for  lighting  the  dty  streets  is 
the  property  of  the  city,  it  will  be  necessary  for 
the  trustees  of  said  dty  to  turn  off  the  street 
tights  between  7  a.  m.  and  4:30  p.  m.  each  day 
otherwise  the  power  thus  used  between  said 
hours  will  be  charged  for  as  provided  in  said 
ordinance.  The  obligation  of  this  company  ceas- 
es whw  it  fundshes  power  to  the  city's  connec- 
tion. •  • 

The  street  lights  were  not  turned  off,  and 
the  city  of  Sonora  enjoyed  the  unique  and 
Illuminating  experience  of  street  lamps  burn- 
ing day  and  night  In  passing  it  may  not  be 
amiss  to  venture  the  conjecture  that  stran- 
gers must  have  regarded  with  some  degree 
of  astonishment,  if  not  of  admiration,  the 
spectacle  of  prodigality  thereby  exhibited. 

Plaintiff  presented  its  bill  for  the  whole 
amount  of  electric  energy  consumed  by  said 
lights,  and  It  was  allowed  for  the  said  hours 
so  contemplated  by  said  section  11.  Plalntlfl 
declined  to  accept  such  paymoit  In  full,  and 
hence  the  salt 

Appellant  contends  In  the  first  place  that: 

"The  •  •  •  duty  of  such  a  corporation  Is 
fully  performed  when  it  has  brought  its  com- 
moaity  safely  and  conveniently  to  the  door  ot 
the  consumer.  Within  that  door  the  company 
is  not  by  law  obliged  and  may  not  by  law  be 
compelled  to  go  for  any  purpose  foreign  to  the 
public  service  it  is  called  upon  to  render,  and 
that  the  purpose  here  contemplated  is  foreign- 
is  abundantly  estabUahed."  Ex  parto  Goodrich, 
160  CaL  418,  117  Pac.  456,  Ann.  Cas.  1913A, 
56. 

It  Is  argued  that  if  the  light  company 
desired  to  raise  or  lower  the  lights  from  their 
present  height  across  the  street  it  would 
have  no  right  or  power  to  do  so,  because  the 
lights  and  wiring  coonected  with  the  same  be* 
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long  to  tbe  dty.  So,  If  tbe  company  desired 
to  put  a  longer  wire  from  Its  main  wire  to  the 
street  lamps,  it  wonld  hare  no  right  to  do  so 
for  the  same  reason.  It  would  also  have  no 
right  to  put  new  lamps  oo  the  streets  in  place 
of  the  old  ones,  or  in  any  manner  to  Inter- 
fere with  the  city's  street  lamps.  These  dr- 
cumstaQces  are  mentioned  to  lUustrate  appel- 
lant's contention  that  It  has  done  Its  full 
duty  when  It  turns  on  its  electrical  energy 
in  the  main  lines  to  which  the  city  street 
lamps  are  connected,  and  that  then  it  "has 
brought  its  commodity  safely  and  convenient- 
ly to  the  door  of  the  consumer  and  beyond 
that  the  company  is  not  by  law  obliged  and 
may  not  be  by  law  compelled  to  go." 

Again  it  is  claimed  that,  since  the  dty  of 
Sonora  is  a  consumer  of  electrical  energy, 
the  same  rule  of  law  will  control  It  as  would 
control  a  private  individual,  and  herein  Is 
dted  Davoust  v.  City  of  Alameda.  149  Cat 
70,  84  Pac.  761,  5  U  R  A.  (N.  S.)  536,  9  Ann. 
Cas.  847,  wherein  is  quoted  the  following 
from  Touchard  v.  Touchard,  6  Cal.  307: 

"A  corporation,  both  br  the  civil  and  common 
lav,  la  a  person,  an  ardfieial  person;  and,  al- 
though a  mnnidpal  eorporatim  has  delegateid  to 
it  certain  powers  of  soverDment,  it  ia  only  in  ref- 
erence to  those  delegated  powers  that  it  will  be 
regarded  as  a  government.  In  reference  to  all 
other  of  its  transactions,  such  as  affect  its  own- 
ership of  property  In  buying,  selling,  or  grant- 
ing, and  in  reference  to  all  matters  of  contract, 
it  must  be  looked  upon  and  treated  as  a  private 
person,  and  its  contracts  construed  in  the  same 
manner  and  with  like  etEect  as  those  of  natural 
penons." 

Lastly,  It  Is  claimed  that  when  the  "com- 
pany loaded  Its  electrical  energy  in  its  main 
night  service  line  for  the  24  hours  required, 
and  to  which  line  the  dty  more  than  10  years 
ago  attached  Its  street  lamp  wires,"  It  bad 
done  all  that  could  be  required  of  it  and 
then  It  "became  the  duty  of  the  dty  to  take 
care  that  It  used  only  so  much  of  that  com- 
modity as  It  required  for  street-lighting  pur- 
poses, and  not  permit  any  that  had  entered 
its  door  to  go  to  waste  and  to  prevent  any 
waste,  If  it  was  necessary,  to  attach  or  fur- 
nish any  appliance  to  turn  on  or  off  the  'com- 
modity* when  not  required."  It  is  insisted 
that  the  duty  to  so  attach  and  fnmlsh  said 
appliance  devolved  upon  the  city,  and  not 
upon  the  company.  As  authority  for  this 
proposition  attention  is  directed  to  Hunt  v. 
Marlanna  Electric  Co.,  114  Ark.  408,  170  S. 
W.  96,  U  R.  A.  191&B,  897,  wherein  it  appears 
that  said  company  for  several  years  bad  been 
operating  a  system  or  plant  in  which  the 
generator  of  electrldty  produced  what  Is 
known  as  "133-cycle  current  of  electricity," 
and  plaintiffs  bad  installed  motors  and  ma- 
chines for  conducting  their  business  adapted 
to  this  cycle  system,  that  the  said  company 
was  proceeding  to  change  the  kind  and  char- 
acter of  machinery  operated  by  them  into 
what  Is  termed  a  "60-cycle  sysfem,"  so  that 
it  would  not  operate  the  motors  used  by 
plaintiffs  and  the  citizens  generally,  and 
that  the  company  was  demanding  of  the  us- 


ers of  Its  electrldty  that  they  bear  the  ex- 
pense of  the  readjustment  and  repairs  to 
tfadr  various  motors  so  that  they  could  be 
operated.  It  appears  farther  that  plain tUts 
had  demanded  of  the  company  to  readjust 
said  moto^  Cor  said  purpose  to  the  end  that 
the  company  might  carry  out  its  contract  and 
agreement  with  them  and  the  public  to  prop- 
erty serve  electrldty,  trat  that  the  company 
refused  to  do  so,  and  was  proceeding  to 
change  its  system  to  the  great  Injury  of 
plaintiffs.  It  was  held  that  tbe  company  was 
not  bound  at  its  own  expense  to  alter  the 
consumers'  fixtures  so  that  they  would  be 
adapted  to  the  use  of  the  new  current,  even 
thoogh  nuiny  of  the  fixtures  had  been  bought 
from  the  company  and  were  suitable  only  for 
tbe  current  formerly  furnished;  it  appearing 
that  the  change  was  not  made  capridously. 
The  court  said: 

"In  our  judgment,  It  not  having  been  alleged 
that  the  change  was  needlessly  or  capridously 
made,  we  think  this  expense  should  be  home 
by  the  plaintiff  Otherwise,  having  become  a 
part  of  the  operating  expense  of  the  company, 
this  would  be  an  item  to  be  considered  in  fix- 
ing the  rates  to  be  charged  all  conaamers  of 
electrldty.  and  would  be  an  expense  to  be  borne 
at  least  by  the  public  generally,  rathw  than 
by  those  owners  who  were  required  to  supply 
themselves  with  new  appliances;** 

It  Is  contended  that  the  rale  ai^lies  with 
stronger  force  hace  for  tbe  reason  that  plain- 
tiff did  not  change  its  system  '*ot  its  own  voli- 
tion fftnn  ni^t  service  to  day  service  of  24 
hours.  The  light  company  here  was  com- 
pelled to  turn  in  24  hoars  of  load  on  what  It 
theretofore  had  only  loaded  from  one-half 
hoar  after  snnaet  to  one-half  hoar  before 
stmrlae,  and  If  it  failed  to  do  so  it  ms  gallty 
of  misdemeanor  and  subject  to  a  fine."  And 
tbe  claim  is  that  tbe  trnsteee  knew  that  It 
they  did  not  put  in  some  device  to  tarn  off 
the  current,  the  lights  wonld  bam  for  24 
boars,  and  henoe  arises  ttie  responsibility 
of  the  dty  for  the  whole  amount  consumed. 

It  is  also  claimed  that  from  tbe  showing 
made  tbe  Inferrace  most  be  drawn  that  the 
whole  amount  was  famished  upon  the  de- 
mand and  at  the  Instance  and  request  at  de- 
foidant  dty.  In  this  connection  some  an- 
thorlties  are  cited,  among  them  Babbitt  t. 
Chicago  ft  A.  By.  Oo..  149  Mo.  App.  440,  130 
S.  W.  867:  Abbot's  Trial  Evidence,  358;  and 
S.  F.  Gas  Co.  V.  San  Frandeco,  9  Cat  4S3. 
In  tbe  first  it  is  said: 

"It  has  *  *  *  been  held  that  the  spe- 
cific word  'demand*  need  not  be  used  la  making 
such  a  *  *  *  request;  liut  it  Is  sufficient  it 
any  words  are  used  which  are  understood  by 
both  parties  to  be  a  demand.  Furthermore,  it 
has  been  held  that  the  existence  of  a  demand 
may  l>e  shown  by  drcumstantial  evidence,  or 
may  be  inferred  from  acta  and  declarations  of 
tbe  parties  as  proven  by  direct  evidence." 

In  the  second  It  Is  declared: 

"In  general,  there  must  he  evidence  that  the 
defendant  requested  plaintiff  to  render  the  serv- 
ice, or  assented  to  recdving  thdr  benefit,  under 
circumstances  negativing  any  presumption  that 
they  would  be  gratuitous.  Tht  evidence  usually 
conkUts  in:  First,  an  express  request  precedent 
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to  the  serrice;  or,  lecond,  drcomstancea  ]nstl- 
fyiag  the  inference  that  plaintiff  in  rendering 
the  serviccfl  expected  to  be  paid,  and  defendants 
supposed  or  had  reason  to  aappoBe  and  ought 
to  have  auppoeed  that  he  was  expecting  pa;, 
and  still  allowed  him  to  go  on  In  the  serrlce 
witlioat  doing  anything  to  disabuse  falm  of  this 
expectation;  or,  wird,  proof  of  benefit  recelTed, 
not  on  an  agreonent  that  It  waa  gratuitous  and 
followed  by  an  eipress  pnsnise  to  pay." 

In  the  &  F.  Gas  Go.  Case,  sapra.  it  la  held 
that: 

"Under  some  drcumstances,  a  municipal  cor- 
poration may  become  liable  by  Implication.  The 
obligation  to  do  Justice  resta  equally  upon  It  aa 
upon  an  individuaL  It  cannot  avail  itself  of 
the  property  or  labor  of  a  party,  and  screen 
itselt  from  responsibility  under  the  plea  that  it 
never  passed  an  ordinance  on  the  subject.  As 
against  individuals,  the  law  implies  a  promise 
to  pay  in  such  cases,  and  the  implication  ex- 
tends equally  against  corporations?' 

Thus  far  It  would  seem  that  the.  case  for 
appellant  is  very  persttasive,  aa  it  appears 
that  it  furnished  the  electric  enei^,  and 
that  It  was  used  by  respondent,  and  the  im- 
plication would  arise  that  It  was  famished 
at  the  instance  and  request  of  said  respond- 
ent, although  attention  is  called  to  no  direct 
evidence  to  that  effect. 

Another  feature,  howerer,  la  Injected  Into 
the  situation  through  the  action  taken  by 
the  council  when  It  received  the  said  written 
notlflcatlon  from  appellant  that  It  would 
furnish  electricity  for  the  entire  24  hours  and 
bold  respondent  liable  for  it  To  that  com- 
munication the  dty  replied  as  follows: 

"Sonora,  Cat,  Sept  27,  1913. 

"Tuolumne  Co.  Elec  Power  &  Lt.  Co.,  So- 
Dora,  California — Gentlemen:  Id  reply  to  your 
communication  of  the  25th  inat.  the  board  of 
troatees  of  the  city  of  Sonora  desire  to  inform 
yoQ  that  the  ordinance  of  the  dty  of  Sonora, 
being  Ordinance  N».  63,  requires  any  person, 
firm  or  corporation  sup>ptying  electric  current 
for  consumption  in  the  city  of  Sonora  for  street 
lighting  only  from  4:30  o'aock  p.  m.  to  7  o'clock 
a.  m.  the  following  morning,  and  it  requires  any 
person,  firm  or  corporation  engaged  in  that 
business  in  the  city  of  Sonora  to  so  furnish  elec- 
tric current  for  the  purpose  of  lighting  the 
streets,  and  it  prohibits  any  charge  to  be  made 
for  any  electricity  furnished  in  excess  of  the 
amount  required.  See  Section  4  of  said  mrdi- 
nance.  Tbe  obligation  of  such  company  is  to 
furnish  and  supply  electricity  in  the  manner  re- 
quired by  the  ordinance  and  at  the  times  requir- 
ed and  its  obligation  does  not  cease  merely  when 
it  furnishes  power  to  the  city's  connection.  The 
city  will  pay  for  electricity  furnished  at  the 
time  and  in  the  manner  :^rovided  for  In  said 
ordinance  and  not  otherwise,  as  long  as  said 
ordinance  remains  in  effect.  Any  electric  cur- 
rent furnished  other  than  that  required  by  ordi- 
nance, unless  specifically  requested  6y  proper 
authorities,  will  not  be  paid  for  by  the  city  of 
Sonora,  but  must  be  furnished,  if  at  all,  with- 
out charge  to  the  city  of  Sonora.  Tbe  hgfating 
company  is  required  to  equip  its  system  to  com- 
ply with  tbe  requirements  ctf  the  ordinance. 
Tbe  city  does  not  want  street  lights  at  other 
times  than  required  by  the  ordinance  and  is 
not  required  to  turn  off  the  lighta." 

The  foundation  of  appellant's  cause  of  ac- 
tlMi  is  thus  swept  away.  The  theory  to 
which  appellant's  claim  is  anchored  embodied 
In  the  allesations  of  the  complaint  Is  that  the 
electiicll7  waa  furnlBhed  at  the  Instance  and 


request  of  respondent,  and  to  prove  this  there 
must  be  some  evidence  either  direct  or  cir- 
cumstantial that  defendant  "requested  plain- 
tiff to  perform  the  services  or  assented  to 
receiving  their  benefit  ander  circumstances 
n^lfatlvlng  any  presumption  that  they  were  to 
be  gratuitous."  In  other  words,  the  party  to 
be  charged  must  either  directly  authorize  the 
services  or  by  his  declarations  or  silence 
he  must  acquiesce  In  the  action  of  the  one 
performing  and  avail  himself  of  the  services 
performed.  Here  there  was  neither  express 
promise  nor  acquiescence,  nor  was  there  con- 
duct by  silence  or  otherwise  on  the  part  of 
the  dty  that  would  justify  any  expectation 
that  the  dty  would  pay  for  the  additional 
service  that  was  not  demanded  in  said  ordi- 
nance. To  tbe  contrary,  tlis  dty,  hy  the 
terms  of  said  ordinance,  requested  and  de- 
manded that  the  energy  be  fnmlsbed  for 
street  lighting  during  certain  hours  only,  tnt 
It  went  still  further  and  notified  appellant 
by  letter  ttiat  it  did  not  want  any  liwger 
service,  that  it  had  no  use  tor  it,  and  that, 
if  it  was  furnished,  it  would  not  pay  for  it, 
but  it  must  be  fnmlsbed  gratuitously.  It^  In 
tbe  ^oe  of  this  rephdietlon  <tf  any  cmtrao- 
tual^  relation  as  to  the  extra  electricity,  the 
company  persisted  in  allowing  the  current  to 
flow  into  the  dty's  lines  during  tbe  entire 
24  hours,  It  certainly  cannot  dalm  that  it 
was  done  "at  tbe  instance  and  reque^'  of  re- 
pondent 

No  case  dted  by  appellant  Is  paralld  to 
this  In  this  essential  feature.  As  we  have 
already  Intimated,  If  the  dty  had  used  'said 
electric  energy  and  remained  silent  as  to 
remuneratl<m,  an  altogether- different  situa- 
tion would  be  presented.  In  such  case  the 
law  as  well  as  prlndples  of  equitable  deal- 
ings would  create  the  Implication  that  the 
service  was  performed  at  the  Instance  and 
request  of  the  dty.  Assuredly  it  Is  not  true, 
as  alleged,  in  the  complaint  that  "plaintiff 
herein  at  the  special  Instance  and  request 
of  defendant  has  furnished  and  delivered 
electrical  energy"  during  the  entire  [lerlod. 

Again,  it  cannot  be  said  In  any  proper 
sense  that  said  electrical  energy  was  uaed  by 
the  dty  during  the  additional  hours  already 
referred  to.  It  answered  no  munldpai  pur- 
pose. It  was  well  known  that  the  dty  de- 
sired the  electricity  for  lighting  the  streets, 
and  there  was,  of  course,  no  such  need  during 
the  daytime.  Instead  of  being  used  during 
said  hours,  it  was  simply  allowed  to  go  to 
waste.  It  was  of  no  benefit  whatever  to  the 
dty,  and  It  is  true,  as  found  by  the  court: 

"That  the  defendant  has  never  at  any  time 
mentioned  in  plaintiff's  complaint  had  any  use 
whatever  for  electridty  for  lighting  its  streets 
in  the  daytime  and  never  at  auy  of  sold  times 
purchased  or  procured  and  accepted  electricity 
from  plaintiff  for  such  use,  and  plaintiff  haa 
never  at  any  of  said  tiroes,  at  defendant's  ro- 

?ueat,  fumisbed  or  delivered  any  electric  energy 
or  street  hghts  in  the  daytime." 

It  is  true  that  until  tbe  said  ordinance  war 

amended  tbe  dty  demanded  ^ctridty  foi 
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a  portion  of  the  day,  but  there  is  no  con- 
troversy as  to  that. 

It  seems  dear  that  the  plaintiff  utterly 
ftiUed  to  make  ont  Ita  case  as  printed  by 
Its  complaint  As  for  as  this  action  is  con- 
cerned, It  seous  immaterial  as  to  whose  duty 
It- was  to  furnish  ai«>UftBces  to  prevent  the 
waste  of  dectrlca!  energy.  If  appellant  Is 
ritfht  in  its  oontentiwi  that  sodt  bnrdoi 
should  he  borne  by  the  city,  thai  probably  an 
action  for  damages  would  lie  for  ita  failure 
to  prevent  tlie  waste,  bnt  in  view  of  the  un- 
disputed showing  we  do  not  see  how  it  can 
be  held  that  an  action  on  contract  can  be 
maintained  by  plaintiff. 

The  Judgment  is  aflSrmed. 

We  concur:  CHIPMAN,  P.  J.;  HABT,  J. 


(81  Cal.  App.  «64) 

SHSLLMAN  et  aL  v.  HERSHBT  'et  aL 
(Civ.  1569.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Oct  7,  1916.) 

1.  Landix)rd  and  Tenant  «=al69(3)— Inju- 
BiBS  TO  Thibd  Persons  —  Condition  of 
Pbeuises^upitcibnct  of  Couplaxnt. 

A  complaint  aUeging  ownership  of  premiee^ 
in  certain  parties,  that  defendants  od  tbfe  day 
of  the  accident  were  the  leesees,  that  the  prem- 
ises were  a  public  place  of  amusement  let  for 
hire,  describing  what  was  claimed  to  constitute 
tlie  nuisance  complained  of,  alle^ng  that  the 
nuisance  existed  in  the  theater  prior  to  the  let- 
ting to  the  defendants  and  at  the  time  of  plaiu- 
tiff^B  personal  injury,  describing  the  injury  and 
aUcgtn^  the  amount  of  damages,  stated  a,  cause 
of  action. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  U  6^  664,  682 ;  Dec- 
Dig.  «=»1«&(3).]        •  " 

2.  Appbax.  and  Ebkob  «s3907^— Pbbsvuf- 

TIOK— BVIDENCB  TO  SUPFOBT  FlMDllTQS. 
Where  a  case  was  fully  tried  on  all  the  is- 
sues, it  must  be  assumed  in  the  absence  of  a  bill 
of  exceptionB  that  the  evidence  presented  ih  sup- 
port of  the  findings  was  competent  to  establish 
the  facts  alleged,  and  was  received  without  ob- 
jection, and  was  sufficient  to  sustain  each  of 
the  facts  found. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  3673 ;  Dec.  Dig.  •8=>907(3).l 

Appeal  from  Superior  Court  Tolo  County ; 
N.  A.  Hawkins,  Jndge. 

Action  by  Nancy  Shellman  and  A.  J.  Shell- 
man,  her  husband,  against  Ella  L.  Hershey, 
L.  Henry,  and  F.  A.  Glesea  and  others. 
Judgment  for  plaintiff,  and  defendants  Henry 
and  Giesea  appeal.  Affirmed. 

B.  M.  Bosenthal,  of  San  Jose,  for  amiel- 
lants.  A.  O.  Huston  and  H.  .L,  Huston,  of 
Woodland,  for  .respondents. 

CHIPMAN.  P.  J.  This  is  an  appeal  by 
defendants  Henry  and  Qlesea  from  the  judg- 
ment In  the  case  of  like  title.  No.  1S68,  161 
Pac  132,  this  day  decided  and  is  here  on  the 
judgment  roll  alone.  Tlie  only  qoestlon  pre- 
sented arises  on  a  general  demurrer. 

[1,2]  The  complaint  alleged  ownership  of 
the  premises  in  defendants,  the  Hersheys; 


that  defendants  Hairy  and  Giesea  on  the 
day  of  the  accident  were  leasees  of  the  prem- 
ises ;  that  the  premises  are  a  public  place  of 
amusement  let  for  hire;  describes  what  was 
claimed  to  constitute  the  nulsaoce  complain- 
ed of;  that  the  theater  on  the  day  mentloo- 
ed  was  leased  to  defendanta  Henry  and 
Olesea;  that  said  nuisance  existed  in  the 
theater  prior  to  the  letting  to  Henry  and 
Giesea  and  at  the  time  of  the  accident,  and 
describes  fully  the  accident  and  alleges 
amount  of  damages. 

We  think  a  cause  of  action  was  sufficiently 
stated  against  these  appellants.  There  was 
no  special  demurrer.  The  case  was  fully 
tried  on  all  issues.  It  must  be  assumed,  in 
the  absence  of  a  bill  of  exceptions,  "that  the 
evidence  presented  In  support  of  the  findings 
was  competent  to  establish  the  facts  alleged, 
and  was  received  at  the  trial  without  any 
objection,  and  was  suffldeot  to  sustain  each 
of  the  foots  found."  Cutting  Fruit  Company 
V.  Canty,  141  Cal.  692  (syUabus),  75  Pac. 
664. 

TbB  Judgment  as  to  defendants  Henry  and 
Qiesf  a  is  affirmed. 

We  concur:   BUBNETFT,  J.;  HART,  J. 


(n  Cal.  App.  Ml.  6U) 
SHELLMAN  et  aL  v.  HEBSHBT  et  aL 
(Civ.  1668.) 

(District  Court  of  Appeal,  Third  District,  Gat 
ifomia.   Oct  7,  1916.    Rehearing  Denied 
by  Supreme  Court  Dec  4,  1916.) 

1.  Landlobd  and  Tbnant  «=>167(7)— Injd- 
ax  to  Third  Pabtt— Liabilitt  of  Tenant. 

The  lessees  of  a  theater,  who,  through  their 
agent  and  manager,  opened  a  door  not  used  or  in- 
tended to  be  used  as  an  exit,  and  left  it  under 
drcumstancea  leading  plaintia,  a  patron,  to  be- 
lieve that  she  could  safely  pass  out  at  ttuit  door 
when  in  fact  there  were  no  steps  from  the  aill 
to  the  ddewalk  and  no-  guard  or  light  so  that 
exit  was  dangerous  and  unsafe  were  liable  for 
personal  injury  to  plaintiff. 

[Ed.  Note.--For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  U  674,  679;  Dee.  Dig.  ^ 
167(7).l 

2.  LAnuLOBD  and  Tenant  «=»167(7)— Inju- 
BT  TO  Thibd  Pabti— Nuibakce— Lahd- 
i.obd'8  Liabilitt.  ,  .  . 

In  such  case,  though  the  landlord  knew  the 
location  of  the  door  and  that  it  had  no  steps 
leading  to  the  aldewallE,  he  was  not  guilty  of 
maintaining  a  nuisance  on  the  premises  when 
leased,  and  was  not  liable  for  personal  injury 
from  a  nuisance  caused  by  the  manner  in  which 
the  lessee  used  it 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  |i  674,  679 ;  Dec.  Dig. 
167(7).! 

Appeal  from  Superior  Court  tola  C!ounty; 
N.  A.  Hawkins,  Judge. 

Action  by  Nancy  Shellman  and  A.  J.  Shell- 
man,  her  husband,  against  Ella  L.  Hershey 
and  others  of  that  name,  and  other  defend- 
ants. Judgment  for  plalntitrs,  and  from  an 
order  denying  a  new  trial,  the  HersheyT  ap- 
peal. Order  reversed,  and  a  new  trial 
granted  as  to  the  defendants  Hershey. 
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Black  &  Olark.  of  San  FraacUco.  for  ap- 
pellants. A.  G.  Huston  and  H.  1*.  Haston, 
botii  of  Woodland,  for  xefipondenta. 

CHIPHAM,  P.  J.  This  Is  an  action  com- 
m^ced  by  plaintUb  to  recover  damages  Cor 
an  Injury  suffered  by  plaintiff  Nancy  Sbell- 
maa  In  passing  oat  through  a  doorway  of  the 
Woodland  Opera  House  owned  by  d^endants, 
the  Hersheys,  and  under  lease  to  defendants 
Henzy  and  Glesea.  The  cause  was  tried  by 
tbe  court  without  the  aid  of  a  Jury,  and 
plaintiff  had  jndgmmt  tot  $2,000,  and  costs 
of  salt 

Defendants,  the  Hersheys,  moved  for  a  new 
trial,  which  was  denied.  Tbey  appeal  from  the 
order.  Defendants  Heulr  and  Glesea  aroeal 
from  the  judgment  on  a  separate  transcript 
No.  1560  a61  Pac  132),  but  do  not  appeal 
from  the  order. 

The  Woodland  Opera  House  is  situated  on 
Second  street  of  the  city  of  Woodland.  The 
main  entrance  and  exit  of  the  auditorium 
is  on  Second  street  at  tbe  southeast  comer 
of  the  building.  Along  the  east  wall  oi>en- 
Ing  Into  the  auditorium,  about  midway  of  the 
building,  is  a  door  opening  from  the  dress 
circle.  It  was  In  stepping  out  of  this  door 
that  plaintiff  Mrs.  Sh^tman  fell. and  received 
the  Injury  of  which  she  complains.  The  in- 
terior of  tbe  opera  house  Is  similar  to  most 
playhouses.  In  the  center  next  to  tbe  stage 
Is  tbe  parquet;  surrounding  the  parquet  by 
a  half  circle  are  the  dress  circle  seats  extend- 
ing back  to  the  rear  wall;  at  the  center  of  tbe 
rear  wall  Is  an  exit  door  8H  'eet  wide  lead- 
ing from  the  dress  circle  Into  the  main  en- 
trance area;  the  center  aisle  passes  from  this 
door  down  through  the  dress  circle  and  par- 
quet; aisles  also  lead  from  this  door  along 
the  south,  east,  and  west  walls  down  to  tbe 
stage.  The  defendants,  the  Hersbeys,  are 
and  have  been  for  many  years  tbe  owners  of 
this  opera  house,  and  at  the  time  of  tbe  acci- 
dent, on  the  evening  of  May  29,  1912,  it  was 
under  lease  to  defendants  rienry  and  Glesea. 
It  had  been  let  by  tbe  lessees  to  the  graduat- 
ing class  of  the  high  school  of  Woodland  for 
an  entertainment  that  evening,  for  which  a 
rental  of  $25  was  paid  to  the  lessees.  Ad- 
mission to  the  entertainment  was  free  and 
the  house  was  crowded  with  spectators,  many 
standing  in  tbe  aisles  for  lack  of  seating  ca- 
pacity. It  is  alleged  In  the  complaint:  "that 
the  entrance  to  said  opera  house  is  on  Second 
street  in  the  dty  of  Woodland;  that  said 
opera  boose  is  so  constructed  that  a  door 
bearing  tbe  same  relative  posititm  to  tbe  en- 
trance leads  onto  Second  street  from  tbe  main 
auditorium  of  tbe  theater;  th^t  said  door  Is 
built  8  feet  above  tbe  sidewalk  on  Second 
street;  that  during  all  Umea  herein  mention- 
ed, there  was  no  light  over  said  door,  and 
■aid  door  was  not  protected  or  guarded  In 
anj  waj.  ot  at  all;  that  said  door  as  built 
and  altnated  In  sidd  tbeat^  la  unsafe,  In- 
aecnie^  and  danguova  to  tbe  patrons  of  said 


theater:  that  on  tbe  20tb  day  of  May,  1012, 
said  theater  or  opera  house  was  leased  to  L. 
Henry  and  F.  A.  Glesea,  but  said  door  was  in 
said  building  and  was  so  built  and  located, 
and  was  not  connected  with  tbe  sidewalk  by 
any  steps  or  otherwise,  or  at  all,  and  was  not 
protected  or,  guarded  as  above  described,  and 
was  an  unsafa  and  insecure  and  a  dangerous 
passageway  as  above  described,  prior  to  tbe 
leasing  of  said  opera  house  to  said  L.  Henry 
and  F.  A,  Glesea ;  that  said  owners  bad 
daring  all  of  tbe  times  herein  mentioned  full 
knowledge  of  tbe  unsafe.  Insecure,  and  dan* 
gerous  character  of  said  door,  and  negligent- 
ly permitted  It  to  remain  In  such  condition, 
and  failed  to  properly  or  at  all  to  safeguard 
it;  that  on  the  evening  of  the  20tb  day  of 
May,  1912,  plaintiff  Nancy  Sfaellman,  above 
named,  attended  a  public  entertainment  at 
said  opera  bouse ;  that  during  said  perfonn- 
ance  the  above^lescribed  door  was  left  opoi; 
that  at  the  close  of  said  performance,  as  the 
spectators  were  leaving  the  building,  plaintiff 
Nancy  Shellman,  believing  that  said  door  was 
an  exit  from  said  theater,  walked  through 
said  door  and  was  violently  predpttated  uptn 
tbe  sidewalk;  that  at  the  time  said  plaintiff 
walked  through  aald  door  it  was  unguarded 
and  unprotected,  and  there  was  nothing  about 
said  door  to  warn  plalntlfl  of  its  dangerous 
or  unsafe  character ;  that  by  reason  of  said 
fail,  tbe  left  arm  of  plaintiff  Nancy  Shellman 
was  brokm  at  the  elbow;  that  the  bones  in 
said  elbow  were  broken  in  audi  a  way  that 
tbey  could  not  and  did  not  properly  mend; 
that  said  elbow  is  now  stiff";  that  she  was 
otherwise  Injured  as  set  forth  In  much  de- 
tail. 

In  tbelr  answer,  "defendants  deny  that 
said  door  was  constructed  for  use  as  an  en- 
trance or  exit  or  that  It  was  in  any  manner 
necessary**  for  snch  use,  or  tbat  defendants 
or  dtber  of  them  directed  or  sanctioned  the 
use  of  said  door  as  an  ^trance  or  exit  In 
tbe  use  of  said  opera  bouse;  "admit  that  said 
door  wss  not  connected  wlUi  tbe  sidewalk  by 
any  steps  or  otherwise  *  *  *  because 
s^d  door  yns  not  an  entrance  to,  01*  exit 
from,  the  said  opera  house  in  the  use  thereof 
by  persons  going  into,  or  coming  out  of,  said 
opera  bouse  at  tbe  time  tbe  same  was  used 
for  public  oitertalnmait;"  deny  that  said 
door  as  built  Is  or  was  unsafe  or  dangerous 
or  tbat  any  act  of  defendants  caused  the  same 
to  be  unsafe  or  dangerous;  deny  tbat  on  Bfay 
20,  1012,  or  at  any  othw  time,  defendants 
bad  full  or  any  knowledge  that  said  door  was 
unsafe  or  that  tb^  permitted  it  to  remain 
unsafe;  allege  tbat  when  said  opera  bouse 
was  leased  to  said  Henry  and  Glesea,  It  was 
never  understood  tbat  in  the  management 
thereof  "said  doorway  cribould  at  any  time 
be  or  remain  open  as  a  means  of  entrance  or 
exit  *  •  •  tot  tbe  use  of  persons  going 
Into  or  leaving  the  same";  "that  on  the  oc- 
casion of  giving  said  entertainment  and  after 
tbe  audlrace  was  assembled,  some  person, 
whose  name  cannot  be  ascertained,  requested 
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one  Robert  Eaatham,  who  at  said  time  was 
emplored  b7  said  U  H.  Henr^  and  V.  A. 
Giesea,  lessees  of  said  ooexa.  bouse,  to  unlock 
sold  door;  tlmt  said  Eastbani  did  thereupon, 
and  pursuant  to  said  request,  unlock  and 
open  said  door  and  allowed  the  same  to  re- 
main open,  but  all  without  anthorlfy,  consent, 
or  knowledge  of  defendanto  her^y  answer- 
ing, or  ^ther  of  them;'*  that  said  plalntUF 
Mt8.  Shellman  entered  said  opera  boose  with- 
out any  chai^  therefor  aud  Toluntarlly;  that 
the  Injury  suffered  by  her  In  leaving  said 
entertainment  was  caused  by  her  own  negli- 
gence "in  an  effort  to  leave  said  opera  house 
.speedily  and  by  an  unusual  means  and  by 
stepping  out  of  the  doorway  mentioned  in 
the  complaint,  which  said  doorway  could  be 
plainly  observed;  •  •  «  and  If  the  said 
Nancy  Shellman  suffered  the  Injuries  men- 
tioned in  the  complaint,  they  were  the  direct 
resnlt  of  her  n^ligent  and  careless  conduct 
In  so  endeavoring  to  leave  said  opera  house." 

The  findings  of  the  court  are  substantially 
in  accord  with  the  averments  of  the  com- 
plaint, and  are  diallenged  by  defendants  as 
not  supported  by  the  evidence.  A  diagram 
was  introduced  showing  the  sidewalk  eleva- 
tion along  Second  street  "It  shows  the  sill 
elevation  and  floor  elevation  of  the  door;  in 
front  of  that  door  there  is  a  concrete  side- 
walk ;  it  Is  2  feet  5  inches  from  the  sidewalk 
to  the  sUl  of  the  door;  it  is  0  inches  from 
the  sill  of  the  door  to  the  floor  of  the  opera 
house.  There  Is  do  step  between  the  sill 
and  the  sidewalk.  The  door  Is  7  feet  4  Inches 
by  3  feet  4  Inches.  The  door  opens  outward 
into  the  street" 

Plaintiff  Mrs.  Shellman  testified  as  follows: 

"I  went  to  the  opera  house  that  evening  by 
going  up  the  front  steps,  the  wiile  steps,  on 
Second  street,  and  I  went  down  into  the  lower 
floor  of  the  opera  house,  walked  around  the 
wall,  down  to  the  door.  I  walked  around  there : 
there  were  no  seats,  so  I  stood  up  there  until 
the  entertainment  was  over.  There  were  a  great 
many  that  did  stand  up.  There  wasn't  seats. 
I  was  standing  near  the  door,  not  a  great  wavs 
from  the  stage,  a  yard  or  so  from  the  door.  The 
door  was  open  all  the  time.  I  think  people 
were  going  out  tSere,  that  is  why  I  stepped 
out  I  thought  they  were  going  out  there. 
There  was  several  in  between  the  door  and  my- 
self where  I  stood,  and  that  is  why  I  stepped 
out  there.  I  thought  I  could  step  out  there, 
^e  floor  in  the  opera  house  inclines  towards 
the,  rear.  It  seemed  to  me  it  was  much  lower 
there  as  I  went  down  the  side  of  it,  it  seemed 
so  much  lower  that  I  could  step  right  out  on 
the  sidewalk,  that  is  why  1  stepped  out  X 
thought  I  could  step  onto  the  sidewalk.  The 
Court:  Did  yon  see  the  sidewalk  when  you 
stepped  down?  A.  No,  sir.  Q.  It  was  dark? 
A.  Yes.  Q.  You  looked  oat  from  a  light  room 
into  the  dark  street?  A.  Yes,  there  waa  no 
light  there  as  far  as  I  could  see,  but  I  supposed 
I  could  step  right  onto  the  sidewalk.  Mr. 
Huston;  State  whether  or  not  there  was  any- 
thing there  to  prevent  you  from  going  out.  A. 
No,  sir ;  nothing  there  and  nobody  to  tell  me ; 
nobody  guarded  the  door,  Q.  The  door  was  not 
guarded  in  any  way?  A.  No,  sir.  Q.  State 
whether  or  not  the  door  was  standing  open  or 
dosed.  A.  Yes,  it  was  standing  open.  The 
Court:  Was  that  a  warm  night?  A.  Yea,  sir; 
it  was  warm  the  29th  of  May;  it  was  very 
pleasant  and  warm.    Mr.  Huston:  When  was 


the  first  time  yon  noticed  the  door  was  open? 
A.  It  was  open  all  the  time,  I  think,  during  the 
entertainment  Q.  Just  state  to  the  court  how 
that  door  or  opening  looked  to  you  that  night 
A.  Well,  it  looked  to  me  like  a  door  right  down 
near  the  sidewalk  that  I  oould  step  right  out 
and  without  any  harm,  of  course,  or  I  wouldn't 
have  stepped  out    Mr.  Huston:  That  is  all." 

On  cross-examination,  she  testified: 
That  she  had  been  at  the  theater  twice  be- 
fore, and  both  times  had  entered  and  left  by 
the  main  entrance,  and  did  not  see  the  other 
door  on  those  occasions.  "There  was  no  light 
in  front  of  tlie  door  through  which  I  stepped. 
There  was  no  light  only  on  the  inside ;  the  Ugbts 
were  inside  the  house.  Q.  Had  there  been  a 
light  at  that  exit  or  doorway  -  throtu^  wbidi 
you  went  the  night  you  hurt  your  arm  would 
you  have  been  able  to  see  whether  there  was  or 
was  not  a  step  there,  or  would  you  have  been 
able  to  see  how  far  the  sidewalk  was  from 
the  door  sill?  A.  Yes,  I  think  I  could  have 
seen  if  there  had  been  a  light  there.  Mr.  Clark: 
Bat  you  are  rather  emphatically  of  the  oidnion 
that  there  was  no  light  there?  A.  Yes,  sir. 
Q.  You  are  a  lady  67  years  of  age  you  stated? 
A,  Yes,  sir.  Q,  And  in  stepping  through  an 
exit  that  you  never  went  through  before  you 
paid  scone  attention  to  where  you  were  steppme, 
yon  looked  before  you  as  you  walked,  didn  t 
you,  to  that  exit?  A.  Why,  I  walked  to  the 
door  and  Just  stepped ;  I  just  stepped  through ; 
I  thought  it  was  right  onto  the  sidewalk  of 
course,  or  I  wouldn't  have  stepped  through.  Q. 
You  were  looking  out  of  that  doorway  as  you 
came  to  the  doorway?  A.  Yea,  I  was  looking 
out ;  1  just  started  and  went  to  that  door  and 
just  stepped  right  through  thinking  I  could  step 
right  onto  the  sidewallt.  Q.  Did  you  pay  atten- 
tion to  where  you  were  stepping?   A,  Yea,  sir. 

S\.  Did  you  endeavor  as  yon  went  through  the 
oor  to  look  to  see  whether  you -were  stepping 
safely  towards  the  sidewalk?  A.  I  had  no 
thought  that  it  wasn't  safe." 

Witness  Eostbam  was  the  lessee's  mana^r 
in  charge  of  the  theater  at  the  time  of  the 
accident  .  He  testified  that  be  had  the  key  to 
the  door  referred  to  and  opened  it  and  left  It 
open  during  the  entertainment   He  testified: 

"It  was  very  warm  that  night,  and  It  was 
very  warm  in  there  and  oppressive,  and  some 
one  came  and  asked  me  to  open  the  door :  some 
one  requested  me,  that  there  was  a  lot  of  ladies 
there  about  to  faint,  but  who  it  was  I  don't 
remember ;  so  I  unlocked  the  door,  but  not  for 
an  exit.  Q.  You  had  been  manager  of  the  opera 
house  for  some  time?  A.  Yes." 

He  testified  that  It  was  not  any  one  of  de- 
fendants who  made  the  request;  that  he  had 
charge  of  the  theater  for  Hmry  and  Oiesea 
and  let  the  theater  to  the  board  of  education 
and  collected  the  rental  for  tho  lessees  who 
had  the  theater  for  1911  and  1912.  The  lease 
bears  date  August  26,  UBIO,  and  was  execut- 
ed by  "Ella  L.  Hershey  and  Cornelia  A, 
Hershey.  execntrlces  of  the  last  will  and  tes- 
tament of  D.  N.  Hershey,  deceased,  the  par- 
ties of  the  first  part"  It  was  admitted  that 
wbea  the  lease  was  made,  the  defendants 
Hersheys  owned  the  opera  house,  and  that 
witness  Eastham  had  been  In  idiarge  of  the 
opera  ,  house  three  seasons  under  other  tm- 
ants  before  the  lease  to  Henry  and  Giesea 
was  executed,  and  had  the  key  In  his  posses- 
sion all  the  time.  He  testified  that  this  par- 
ticular door  was  used  occasionally  "to  sweep 
some  of  the  dirt  out  that  way  or  take  some- 
thing in  that  way,  but  was  never  used  as  an 
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exit  or  mtrance" ;  Oat  wbOe  be  had  charge 
"there  was  no  box  or  step  leading  to  that 
door  whereby  a  person  ooald  step  Into  that 
trtm  the  oatalde";  that  he  had  no  Instmc- 
tions  from  the  lessees  with  refemue  to  that 
door;  that  the  Henth^  never  gave  him  any 
tnatmctlons  about  that  door;  that  it  was 
locked  that  night  before  the  witness  (^ned 
i^  and  was  always  kept  locked  dnrlng  enter- 
tainments ;  that  he  had  been  acquainted  with 
the  bnildlns  since  Its  construction,  and  there 
never  bad  been  any  step  placed  at  that  door, 
and  that  to  make  use  of  It  as  an  exit  or  en- 
trance a  step  would  have  been  necessary. 

Witness  Clary  was  asked  whether,  during 
the  time  he  was  city  marshal,  the  city  tms- 
tees  erer  gave  him  any  instructions  In  refei^ 
ence  to  the  opera  bouse.  Over  objection,  the 
court  allowed  the  answer  If  "connected  with 
the  defendants  In  some  way."  Answering 
"yes,"  the  witness  was  "hsked  what  the  direc- 
tions were.  "A.  Well,  the  board  ordered  me 
to  notify  them  that  they  had  to  repair  the 
ddewalk,  and  fix  the  step  for  a  kind  of  fire 
escape  there."  Defendants'  counsel  moved  to 
strike  out  the  answer  as  Immaterial.  Irrele- 
rant,  and  incompetent.  Motion  denied.  "Mr. 
Huston:  The  step  you  mention  was  in  ref- 
erence to  this  door  at  the  opera  house?  A. 
Tes,  sir.  Q.  In  obedience  to  these  Instruo* 
tions,  did  yon  notify  the  defendants  Hershey 
concerning  this  condition?"  Over  defend- 
ants' objection,  the  court  allowed  the  answer : 
"A.  I  know  that  I  told  Mr.  Webber,  and  I 
don't  know  but  I  think  I  wrote  them  a  notice. 
Mr.  Huston :  To  whom  did  you  address  your 
notice?  A.  To  Mrs.  Hershey."  An  objection 
was  allowed  to  precede  the  answer  on  the 
same  grounds,  and  that  It  is  not  the  best  erl- 
doice.  'TThe  Gonrt:  The  objection  will  be 
sustained  unless  it  is  connected,  but  for  the 
preset  it  will  be  overruled.  Mr.  Huston: 
Yon  mailed  this  notice  In  the  regular  course 
of  buslneBS?  A.  Yes,  sir.  Q.  Yon  also.  noU- 
fled  Mr.  Webber?  A.  Yes.  sir.  Q.  What  con- 
nection, if  any,  did  Mr.  Webber  have  with 
this  opera  house?  A.  He  was  manager.  Q. 
He  had  charge  of  It?  A.  Yes,  sir.  Q.  What, 
if  anything,  did  they  do  In  reference  to  this 
notice  that  yon  gave  them?  Mr.  Clark:  Our 
objection  is  going  to  this.  The  Court:  Same 
ruling.  A.  Put  a  box  there  for  a  step.  Mr. 
Huston:  At  this  same  door?  A.  Yes,  put  a 
box  on  the  sidewalk  at  that  door.  Q.  When 
was  tbati  A.  That  was  after  I  told  Mr. 
ber,  they  pot  It  these  for  a  st^" '  He  tes- 
tified that  this  was  ia  1909  while  he  was 
marshal,  and  that  his  term  expired  in  1910. 
DefraidantB'  attorneys  moved  to  strike  out 
all  the  testimony  of  Clary  on  vartons 
grounds:  that  no  foundation  was  laid  for 
It;  nothing  to  connect  the  Hersheys  with 
the  transaction,  and  other  grounds.  "Mr. 
Huston :  Mr.  Clary,  you  put  that  letter  In  the 
post  office  at' Woodland?  A.  Sure.  Q.  Mrs. 
Hershey  lives  In  the  city  of  Woodland?  A. 
lives  In  Woodland.  Mr.  Huston:  This  proof 


is  ofTered  in  fOrtherance  of  our  allegatloa  in 
the  complaint  to  the  effect  that  the  d^«id- 
ants  Hershey  had  prior  knowledge  and  actual 
knowledge  of  this  door  and  its  dangerous  con- 
dition ^lor  to  the  time  of  the  accident.  The 
Court:  It  doesn't  appear  who  this  man  Web- 
ber is.  Mr.  Huston:  Mr.  Clary  says  he  was 
the  man^w  of  the  opera  house.  The  Court: 
You  say  you  UAd  Mr.  Webber  this?  A.  Yes, 
I  toiA  him.  The  Court:  The  motion  to  strike 
out  is  denied." 

Recalled  as  a  witness  for  defendants,  he 
testified: 

"I  know  the  side  door  of  the  opera  house 
was  never  used  as  an  exit  or  as  an  entranee. 
I  have  been  there  in  the  opera  boose  at  D<arformF 
ances.  I  have  been  there  when  people  wers 
gohig  In  and  out'* 

Witness  Ourson,  a  dty  trustee  from  1907  to 
1911,  testified  that  Clary  was  night  watch- 
man up  to  the  time  he  was  appointed  mar- 
shal, and  that  during  that  time  "the  board 
gave  him  directions  to  enforce  some  matters 
that  the  building  cmnmtttee  of  the  board  was 
asked  to  look  Into  regarding  fire  escapes, 
etc.,  and  the  protection  of  the  building,  and 
I  think  Mr.  Olary  was  authorised  to  notify 
the  owners  of  the  building  that  such  steps 
were  necessary  for  the  protection  at  the  pub- 
lic at  large  In  r^rd  to  fire  escapee,"  etc 

Witness  Eastham  was  recalled  as  a  wit- 
ness tor  defendants*  £Pe  testlfled  that  he  re- 
ceived the  keys  to  the  theater  from  Mr.  Far- 
rell,  presidrait  of  the  Great  Western  Theat- 
rical Circuit  and  was  employed  by  hUn  and 
was  the  only  manager  of  the  <^>era  house 
from  that  time;  that  the  Farrell  lease  was 
made  <m  August  1,  1906,  and  continued  until 
Uesiry  and  Giesea  took  the  theater;  that 
"Mr.  Webber  had  nothing  to  do  during  that 
time  with  the  booking  of  the  shows  or  at- 
tending to  that  oQem  house" ;  that  Webber 
was  employed  at  one  time  as  manager,  pre- 
vious to  Mr.  Even's  time.  He  testifled  that 
he  had  known  the  opera  house  ever  since 
It  was  built,  and  that  in  using  it  "the  en- 
trance and  exit  to  that  lower  auditorium 
for  performance  purposes  has  been  through 
the  main  entrance  over  at  the  south  wall." 

Defendant  ComeUa  Hershey  testlfled  that 
she  and  her  mother  acted  for  the  others  of 
the  family  In  leasing  the  theater;  that  they 
got  some  notice  about  fixing  the  sidewalk  In 
1912  which  was  attended  to,  and  the  work 
done,  but  that  she  had  been  noable  to  find 
among  their  papers  any  notice  sent  them  by 
Mr.  Clary  relative  to  that  side  door;  that 
she  knew  there  was  no  step  there,  and  that 
it  was  In  that  condition  when  they  took  the 
premises  and  when  they  leased  them  to  ten- 
ants; that  no  step  was  ever  maintained 
there  and  the  door  bad  never  "been  used  as 
an  exit  or  entrance  to  the  opera  house  down 
to  the  time  of  this  accident"  She  testified 
that  she  and  her  mother,  as  execntrices,  leas- 
ed the  opera  house  to  the  Great  Western 
Theatrical  Circuit,  August  1,  1908,  and  that 
Mr.  Bastham  acted  as  manager.    She  te»- 
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tlflsd  that  ihe  nerer  got  any  notice  from  Bf r. 
Clary  telling  tliem  to  pbt  steps  at  tbat  eeor 
tral  side  door ;  tliat  ahe  "got  h  notice  from 
Scott  regarding  the  fixing  of  the  side- 
walk in  1912,"  and  It  was  done;  that  she 
had  made  It  a  practice  to  keep  all  papers  serv- 
ed upon  them  and  had  searched  the  files,  but 
could  find  no  notice  from  Mr.  Clary  relative 
to  that  side  door. 

[1]  We  do  not  tidnk  there  can  be  any 
doubt  of  tile  lessee's  llaUllty.  Iti^.  tbroiiA 
UteUr  agent  and  manager,  opened  the  dow  In 
question  and  left  it  opea  under  drcnmstances 
audi  as  would  and  did  lead  the  plalntUC  Mrs. 
Shellman  to  bellere  that  she  ooold  safely 
pass  ont  at  that  door.  Although  this  door 
was  not  used  or  intended  to  be  used  aa  an 
exit  or  entrance,  the  tenants  are  chargeable 
with  knowle^EO  that  in  opening  and  leaving 
It  open,  unguarded,  and  unlighted,  with  no 
stq>  to  aid  a  pNwm  In  reaching  the  pave* 
mMit,  the  passage  ont  by  that  door  was  dan- 
gerous and  unsafe.  This  situation  was  one 
of  their  own  creation  fOr  which  upon  well- 
settied  principles  they  were  liable. 

[2]  A  much  more  serious  question  arises 
as  to  the  owners'  liability.  Iliey  knew  that 
this  door  had  no  step  leading  from  It  to  the 
sidewalk ;  they  knew  this  when  tbey  leased 
the  premises  to  their  codefendants,  for  it 
was  in  the  same  condition  It  had  been  in  ever 
since  they  inherited  the  property  in  1903  at 
the  death  of  the  original  owner.  But  the  un- 
contradicted testimmy  was  that  this  par- 
ticular door  was  not  intended  for  use  as  an 
exit  or  entrance  for  patrons  of  the  theater 
and  had  never  been  used  for  that  purpose  In 
all  the  years  of  defendants'  ownership.  The 
only  use  to  which  it  had  ever  been  put  was 
"only  occasionally  to  sweep  some  of  the  dirt 
out  that  way  or  to  take  something  In  that 
way,  but  it  was  never  used  as  an  exit"  and 
it  was  "always  kept  locked."  Defendants 
the  Hersheys,  had  never  given  any  dlrectloDs 
concerning  this  door  and  personally  bad 
nothing  to  do  with  the  management  of  the 
theater.  Their  liability  must  spring,  If  at 
all,  from  the  single  fact  that  they  knew  the 
location  of  this  door  and  also  knew  that  no 
step  or  steps  had  been  placed  there. 

Witness  Clary's  testimony  that  he  "mailed 
notice  to  Mrs.  Hershey,"  that  he  "deposited 
It  In  the  post  office  at  Woodland,"  does  not 
meet  the  statutory  requirements  '  of  such 
form  of  service,  and  at  most  would  be  but 
prima  fade  evidence  which  was  rebutted  by 
the  testimony  of  Cornelia  Hershey  that  no 
Bucb  notice  was  received.  lUfs  testimony 
that  he  served  the  notice  when  dty  marshal 
wa3  disproved  by  the  record  showing  that  In 
1909  when  he  said  he  served  the  notice,  he 
was  not  the  dty  marshal.  He  was  nlgbt 
watchman,  however,  and  he  was  no  doubt 
honestly  mistaken  as  to  when  he  became  dty 
marshal.  If  be  served  the  notice  In  either 
capadty,  It  would  l>e  equally  effective,  but 
the  proof  of  service  Is  insufflclent- 

As  to  his  having  notified  Webber,  this  may 


be  taken  as  estabHshed.  But  Webber  was 
not  then  the  managor.  Bastham  was  mana- 
ger under  the  then  lessees,  S^arreU'a  Com- 
pany. But,  assuming  Qiat  nidi  notice  was 
given  to  tiie  Hersheys  wtafle  tiie  tlieater  was 
under  lease  to  the  B^wrell  Company,  it  would 
have  cmveyed  no  new  &ct  to  the  Bersb^ 
for  th^  admtt  that  there  never  had  been  a 
step  placed  at  Qda  door.  Thdr  defense  Is 
that  this  door  was  not  Intoided  to  be  used 
and  never  was  used  fbr  the  coDTenlence  of 
patrons  to  the  theater,  and  was  Intended  fw 
the  use  of  and  used  only  by  the  lessees  to 
take  in  and  out  stags  properties,  and  was 
used  occaslwuilly  to  sweep  dirt  through  or 
to  air  tiie  house,  but  never  as  an  exit  or  at- 
trance  for  patrons  or  during  performanceSL 
Respondent  rdies  upon  the  rule  stated  In 
note  B  to  tile  case  of  Grlffln  v.  Jadtsim  Lisht 
ft  Power  Co.,  92  Am.  St  Bep.  p.  526: 

"No  oerson  can  create  or  maintain  a  Daisance 
upon  biB  premises  and  escape  liability  for  the 
injury  occaaioned  by  it  to  third  persona.  Nor 
can  a  Icsbot  so  create  a  nuisance  and  then 
escape  liability  for  the  consequences  by  leas- 
ing the  premises  to  a  tenant.  Prior  to  and  at 
the  time  of.tbe  lease,  it  was  the  duty  of  the 
lessor  to  pat  an  end  to  the  nuisance.  If  he  fails 
to  do  this,  and  leases  the  premises  with  the 
nuisance  on  them,  be  may  be  deemed,  and  is 
deemed,  to  authorize  the  continuance  of  the 
nuisance,  and  is  therefore  hable  for  the  conse* 
gaences  of  such  continuance.  Whether,  there- 
tore,  tb«  defect  be  one  of  original  constructkm, 
or  arises  from  a  failure  to  repair,  or  from  the 
maintenance  on  the  premises  of  any  condititHi 
endangering  the  health  or  safety  of  strangers, 
whatever  its  nature,  if  it  constitate  a  nuisance, 
the  lessor  will  be  responsible  for  its  conseguenc- 
cs  if  he  leases  the  premises  with  the  nuisnnce 
upon  them,  and  thus  authorizes  Its  continu- 
ance." 

Among  the  cases  dted  in  support  of  the 
text  Is  Kails  V.  Shattuck,  69  Cal.  693, 11  Pac 
346,  68  Am.  Rep.  668,  In  which  injury  arose 
from  an  awning  falling  upon  a  person  while 
passing  under  It.  The  tenant  of  the  prehilses 
allowed  the  awning  to  be  used  by  sightseers 
going  upon  it,  thus  causing  it  to  fall.  It  was 
not  built  or  intended  for  such  use,  but  only  as 
a  cover  for  the  sidewalk  from  sunshine  and 
rain,  and  was  prc^rly  constructed  for  that 
purpose.  Tbe  lessor  was  held  free  from  lia- 
bility for  the  injury.   Said  the  court: 

"It  is  well  settled  that  a  landlord  is  not  lia- 
ble for  Budi  consequences,  unless:  (1)  The  nui- 
sance occasioning  the  injury  existed  at  the  time 
the  premiseB  were  demised ;  or  (2)  the  structure 
was  in  such  a  condition  that  it  would  be  likely 
to  become  a  nuisance,  in  the  ordinary  and  rea- 
sonable use  of  tbe  same  for  the  purpose  for 
which  It  was  constructed  and  let,  and  the  land- 
lord failed  to  repair  it  <dting  cases) ;  or  (3)  the 
landlord  authorized  or  permitted  the  act  which 
caused  it  to  become  a  nuisance  occasioning  the 
injury." 

Quoting  from  Gandy  v.  Jubber,  6  Best  ft 
Smith,  485; 

"To  bring  liability  home  to  the  owner  the 
premises  bang  let,  the  nuisance  must  be  one 
which  was  in  its  venr  essence  and  nature  a  nul- 
aance  at  tbe  time  of  letting,  and  not  something 
which  was  capable  of  being  thereafter  rendered 
a  nuisance  by  the  tenant.  *   •  *  *■ 

In  notes  B  and  C  (at  page  B24)  to  the  case 

from  which  respondents  extract  note  E,  su- 
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pn,  in  92  Am.  St  Bep.,  tbe  UablUty  of  the 
lessor  of  real  pToperty  to  third  persona  la 
considered.  Note  B  points  out  the  nonllabUt- 
I7  of  tbe  lessor  to  third  persons  for  injuries 
trifling  from  a  nolsance  not  on  tbe  premises 
at  tbe  time  of  the  lease,  but  which  was  erect- 
ed or  created  by  the  tenant  atooe  withoot  the 
license  or  conaoit  of  tbe  lessor.  Note  O  Is 
u  follows: 

"The  same  considerations  control  where  tbe 
naisance  is  oc<^ODed  by  a  misuse  by  the  lessee 
of  the  premises,  or  of  appliances  which  were 
thereon  at  the  tune  of  the  lease.  It  is  not  suffi- 
dent  to  render  a  lessor  liable  that  the  premises 
lessed  by  him  are  capable  of  a  use  which  will 
prore  a  noisance  to  strangers.  8.  *If  a  landlord 
demise  premises  which  are  not  In  themselves  a 
nuisance,  but  may  or  may  not  become  such,  ac- 
cordins  to  the  manner  in  whidi  they  are  used  by 
tbe  tenant,  tbe  landlord  will  not  be  liable  for  a 
BuisaDcc  created  on  tbe  premises  by  the  tenanL 
He  is  not  resptmsible  for  enabling  the  tenant 
to  commit  a  nuisance  if  the  latter  should  think 
proper  to  do  so.  [Citing  cases.]  In  such  a 
esse  it  may  be  said,  in  one  sense,  that  the  land- 
lord permitted  the  tenant  to  create  tbe  nuisance, 
hot  not  in  such  a  sense  as  to  render  him  liable. 
IGtiog  cases.]  The  landlord  will  not  be  liable 
for  the  use  of  the  premises  in  such  a  way  as  to 
do  barm,  merely  because  there  was  a  manifest 
posmbility  of  their  being  used  in  sacb  a  way.' 
[Citing  eases.]  *  *  •  Where,  therefore,  the 
premises,  whllB  capable  of  Impn^wr  use,  may 
be  need  In  an  ordinary  manner  without  the 
creation  of  a  nuisance,  the  lessor  Is  not  charge- 
ftUe  with  the  improper  uses  of  them  by  the  ten- 
ant which  Tssults  in  a  nuisance.  [Citing  csseaj" 

ta  Owlngs  T.  Jonei^  9  Md.  106,  the  eonrt, 
Kferrlng  to  Blch  t.  BasterOeld,  4  MamUng, 
GnngM  ft  Scott;  S6  Ens.  Oom.  Lav,  764, 
Hid: 

"After  a  full  re^ew  of  all  tiia  cases,  and  that 
too  after  a  second  argument,  we  understand  the 
court  to  deduce,  at  least,  tbe  two  following  prin- 
dplee  from  the  numerous  adjudications  to  which' 
r^erence  is  had:  First,  that  where  property  is 
demisedt  and  st  the  time  of  the  demise  is  not 
a  noisance,  and  becomes  so  only  by  the  act  of 
the  tenant  while  in  his  possession,  and  injury 
Itappen  during  such  [tossession,  the  owner  is 
not  hsble;  but,  second,  that  where  the  owner 
lessei  pranises  which  are  a  noisance,  or  must  in 
the  nature  of  things  become  so  by  their  user, 
■ad  receives  rent,  then,  irbftiner  In  or  ont  of 
possession,  be  is  lisUe.'^ 

Farther  reference  to  authorities  seems  un- 
necessary. We  think  It  resnltal  from  the 
principles  abore  stated  that  the  only  question 
here  la:  Was  this  ^de  door  to  tbe  theater  a 
nuisance  when  the  premises  were  leased  to 
defendants  Henry  and  Olesea,  or  did  It  be- 
come such  for  the  time  being  when  the  ten- 
tats  used  it  tor  a  purpose  other  than  that 
tar  which  It  was  designed  and  had,  fran  the 
dsy  tbe  house  was  built,  been  nSed  to  the  mo- 
ment the  present  tenant  misused  it?  We 
tUnk  the  premises  were  not  a  nuisance 
when  demised  and  became  so  because  of  the 
manner  In  whldi  the  tenants  used  tbem  <m 
tbe  night  of  the  accident.  It  follows  that 
the  defendants  ttw  Hersh^rs,  are  not  liable 
tor  tbe  Injury  ctnniilalned  of. 

It  Is  not  necessary  to  ciHisUler  any  oC  the 
oQier  alleged  errors. 


The  order  is  reversed,  and  a  new  trial 
granted  aa  to  defendants,  the  Hersheya. 

We  concnr:  BURNUTT,  J.;  HART,  J. 


(81  Cml.  App.  US) 

WESTEKN  NAT.  BANK  t.  WITTMAN  el  aL 
(Civ.  129L) 

(District  Oonre  of  Appeal,  Third  District,  Oali- 
fomla.  Oct  4, 1916.) 

1.  CoBFOBATiONa  «=>428(1)  —  NoTK  —  Ri:sox.U- 

now— RATinOATIOM. 

Where  the  note  of  a  corporation  was  author* 
iied  by  the  unanimous  vote  of  Its  directors  and 
was  executed  according  to  tbe  yote  or  resolutiou 
and  the  money  derived  from  tbe  loan  was  placed 
to  its  checking  account  and  was  used  by  it  to 
pay  an  obligation  assumed  by  It,  no  ratincadon 
of  the  note  was  necessary. 

(Ed.  Note.— For  other  cases,  see  OorporatiuuL 
Cent  Dig.  Si  16»6,  1702;  Dee;  Dig.  «so42«(l)3 

2,  QVABkVTt  «S»78(1)— LXABXLm'  OF  OUAB- 
ANTOB— DeFBNSBS. 

The  rice  president  of  a  corporation,  and  the 
indorser  and  guarantor  of  its  note  In  his  indi- 
vidosl  capacity,  would  not  be  heard  to  defend 
on  the  gronnd  that  tbe  note  was  contrary  ta  pub- 
lic poli<^  under  Olr.  Code,  |  2228  et  seq.,  rehit- 
ing  to  the  obligations  of  trustees,  and  declaring 
that  in  all  matters  connected  with  his  tmst  a 
trustee  is  bound  to  act  in  the  highest  good  faith 
toward  bis  beneficiary,  and  suy  not  obtain  any 
advantage  by  misreimsentation,  concealment 
etc.' 

[Ed.  Note.— For  other  cases,  see  Guaranty, 

Cent.  Dig.  S  91;  Dec  Dig.  «=>78(1).] 

8.  GOBPOBATIOTTB  «=:>4d5— NoTKS— CoHSIDKBA- 
TI  0  N— CO  RPOBATIO  N . 

Where  a  corporation  executed  Its  note,  there 
was  a  consideration,  where  tbe  money  received 
for  tbe  note  was  snbsequttiUy  used  to  pay  Its 

obligation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Gent  Dig.  SS  1822-1826;  Dec.  Dig.  «=»465.] 

4.  GoHTBAOTS   «=98&— Prbsuhftxoii— Cousin- 

XBAJIOH. 

A  presumption  of  ctmsideration  arises  where 
an  obligatiim  is  In  writing. 

[Ed.  Note.— For  other  cases,  see  Ctmtracfei, 
Cent  Dig.  SI  403-405.  407;  De&  Dig.  «=>88.] 

5.  CoBPOEATIONS  «=>382— NoW- TJl-TBA  ViMES. 

A  corporation  empowered  by  its  articles  of 
incorporation  to  manufacture  and  deal  in  har- 
nesses, etc.,  and  to  borrow  and  loan  money, 
might  assume  the  obligation  of  one  who  conveyed 
his  property  to  It  for  purposes  of  such  business, 
so  that  its  note,  given  to  obtain  money  to  dis- 
cbarge such  obligation,  was  not  ultra  vires. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  IJ  1514,  1515. 1517, 1618. 1536;  Dec 
Dig.  ^382.] 

6.  COBPOBATIOITS  «=»99(2)  —   STOCK  —  EX- 
OHANOa. 

It  wss  legal  for  parties  forming  a  corpora- 
tion to  exchange  its  stock  for  property  conveyed 
to  it  by  its  president 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  S  446;  Dec.  Dig.  «=»99(2).] 

7.  GuARAimr  4=»49— RnxASB  or  OnABAnrToa. 
The  vice  president  of  a  corporation,  an  in- 
dorser and  guarantor  of  Its  note  to  plaintiff  in 
his  individual  capacity,  was  not  released  by  an 
arrangement  by  which  tbe  presidoit  was  to  man- 
age its  business  and  pay  its  obligations  out  of  the 
earnings,  where  no  time  tor  payment  was  fixed 
snd  no  extension  given  by  the  creditors,  and  no 
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consideration  passed  to  plaintlfl  for  the  agree- 
iDenL 

[Ed.  Note.—For  other  cases,  aee  Guannty. 
Cent.  Die  f  60;  Dec  Di«.  «s>40.] 

Appeal  tram  fiaperior  Court,  Olty  and 
County  of  San  Frandaco;  E.  S.  Uabon. 
Jadge. 

Action  by  the  Western  National  Bank 
against  Geoi^e  W.  Wlttman,  i.  O.  Lelbold, 
and  the  California  Vehicle  &  Harness  Com- 
pany. Judgment  for  plaintiff  against  defend- 
ants Wlttman  and  Leibold.  Wittman'a  mo- 
'Uoa  fi>r  a  new  trial  vas  doded,  and  be  ap- 
peals. Judgment  and  order  affirmed. 

J.  X  Dunne,  of  San  Frandaco,  fw  appel- 
lant. Gavin  McNab.  a  H.  Aifclna,  A.  H.  Jarw 
man,  and  W.  F.  ^nuiamaDn,  all  of  San  Fran- 
daco, for  respondent  Weatem  Nat  Bank.  J. 
J.  Lermen,  of  San  Frandaco,  tat  respoodrats 
Leibold  and  Calitomla  Vehiete  &  Harness  Co. 

CaOIPMAN,  P.  J.  nalntlff  commenced  the 
action  by  verified  complaint  to  recover  the 
balaqce  due  va  a  cotaln  promlaaory  note. 
Jndginent  went  ^wlnat  d^endanta  Geo.  W. 
Wlttman  and  J.  G.  Ldbold  fior  tba  sum  of 
f7.076.82,  with  Interest  from  date  of  the  Jndg- 
m«it  and  costs.  Defendant  vehicle  company, 
maker  of  tbe  note,  did  not  answer.  The  ap- 
peal Is  from  the  ]n^;ment  and  order  doiylng 
his  motion  for  a  new  trial  by  defendant  Witt- 
man  alone.  The  promissory  note  In  suit 
reads  as  follows: 
"$9000.00. 

"San  Francisco,  CaL.  March  30, 1907. 

"One  day  after  date,  for  value  received,  Cali- 
fomia  Vehicle  &  Harness  Co.,  a  corporation, 
organized  and  existing  under  the  laws  of  the 
state  of  California,  promises  to  pay  to  the  West- 
em  National  Bank  of  San  Frandsco,  likewise  a 
corporation,  or  ordw,  at  Its  bankiDg  house  in 
this  city,  the  sum  of  nine  thousand  00/100  dol- 
lars in  United  States  gold  coin  of  the  present 
standard,  with  interest  thereon  in  tike  coin  from 
date  until  paid,  at  the  rate  of  six  per  cent  per 
annnm,  said  interest  to  be  paid  monthly,  and  if 
not  so  paid  to  b|e  added  to  the  principal  and 
diereafter  bear  interest  at  the  same  rate.  Should 
default  be  made  in  the  payment  of  interest  as 
herein  provided,  then  die  whole  sum  of  prindpal 
and  interest  shall  immediately  become  dne  and 
payable.  [Signed]  J.  O.  Leibold,  Pres. 

•'[Signed]  L.  Hdt  Secy." 

On  the  back  of  the  note  is  Indorsed :  '*J.  O. 
Ldb(dd  and  Geo.  W.  Wlttman,"  and  then : 

"San  Frandsco,  for  value  received,  we,  or  ei- 
ther of  us,  guarantee  the  payment  of  the  Within 
note  and  interest  according  to  its.  terms,  and  we, 
or  dther  of  us,  hereby  wuve  presentation  there- 
of to  the  maker,  demand  of  payment,  protest, 
and  notice  of  nonpayment 

"[Signed]   J.  G.  Leibold, 
"[Signed]   Geo.  W.  Wittman." 

Stamped  on  the  back  of  tbe  note  are  vari- 
ous sums  of  interest  and  prindpal. 

Defendant  Leibold  In  his  answer  admitted, 
by  not  denying,  the  doe  execution  of  the  note, 
the  indorsements  and  guarantee^  and  that  the 
vehlde  company  recdved  consideration  for 
its  note,  but  alleged  want  of  consideration 
passing  to  him  for  his  indorsement;  denied 
that  the  whole  or  any  part  of  said  note  or 


Interest  is  now,  or  ever  was,  due  from  this 
defendant 

■  Defendant  Wlttman's  answer  la  of  consid- 
erable length,  a  summary  of  whldi  he  states 
in  his  brief  as  follows : 

"The  answer  denies  that  the  corporation  de- 
fendant executed  tbe  note  sued  on,  or  that  it  ever 
autborixed  any  one  to  execute  that  note,  and  al- 
leges that  the  note  is  not  and  never  was,  the 
note  of  the  corporation  defendant  It  also  denies 
that  dther  Wittman  or  Ijeibold  ever  indorsed  or 
guaranteed  the  payment  of  any  note  of  the  corpo- 
ration defendant  It  denies  uiat  no  part  of  the 
principal  has  been  paid,  that  the  whole  any 
part  of  the  prindpal  or  interest  is  dae,  owing  or 
unpaid,  and  that  the  plaintiff  is  the  owner  or 
bolder  of  tbe  note  in  question.  The  answer  then 
sete  up  as  a  aerate  defense  that  the  note  Is 
ultra  vires  and  void,  because  issued  by  Ldbold 
and  bis  secretary,  I-^ura  Holt  to  take  up  a  pri- 
vate and  personal  Indebtedness  of  Leibdd  to  the 
plaintiff  corporatl6n,  without  authority  from  or 
ratification  by  tbe  board  of  directors  of  tbe  de- 
fendant corporation,  all  to  tlie  knowledge  of  the 
bank.  It  further  sete  up,  as  an  additional  sepa- 
rate defense,  that  no  consideration  for  this  note 
ever  passed  to  the  corporation  defendant.  It 
farther  sete  up,  as  an  additional  separate  de- 
fense, the  fraud  of  tbe  plaintiff  and  of  Ldbold  in 
inducing  the  defendant  Wittman  to  go  upon  the 
note,  and  it  further  sete  up  as  an  additional  sep- 
arate defense,  under  secuon  2819  of  the  Civil 
Code,  the  execution  of  a  contract  without  the 
consent  of  the  defendant  Wlttman,  he  being  un- 
Indemnified,  which  contract  suspended  tbe  plain- 
tiff's righte  and  remedies  against  the  defendant 
corporation." 

It  appeared  that  prior  to  Mardi  28,  1907. 
defendant  Leibold  was  engaged  in  business 
in  San  Frandsco  under  the  name  of  Leibold 
Harness  Company,  and  was  indebted  to  plain- 
tiff in  the  sum  at  $9,000,  evidenced  by  Lelbold's 
pn»nlssory  note.  On  that  day  defendant  the 
vehicle  company  was  Incorporated  by  three 
persons,  one  of  whom  was  In  Lelbold's  em- 
ployment Neither  Wlttman  nor  Leibold  was 
then  a  corporator.  After  this  date  and  prior 
to  the  execution  of  the  note  sued  upon,  Lei- 
bold transferced  his  business  to  the  vehicle 
company,  and  the  latter  assumed  all  the  lia- 
bilities of  the  Leibold  Harness  Company,  In- 
cluding the  bank  Indebtedness  of  $9,000,  and 
agreed  to,  and  did,  Issue  a  block  of  the  stock 
of  the  vehicle  company  to  Leibold  as  consid- 
eration for  bis  business.  Ldbold  was  then 
made  a  director  and  president  of  the  corpora- 
tion, and  defendant  Wlttman,  having  Invested 
some  money  therein,  became  a  stockholder  In 
and  was  made  vice  president  of  the  corpora- 
tion. Thereafter  Leibold,  on  behalf  of  the 
corporation,  applied  to  plaintiff  for  a  loan  of 
$9,000,  and  was  told  by  an  officer  of  the  bank 
that  the  corporation  would  have  to  execute 
Its  note  for  the  loan,  which  must  be  indorsed 
by  tbe  prindpal  stockholders.  On  MardI  30, 
1907;  at  a  meeting  of  the  board  of  dlrednra 
of  the  corporation  defendanit,  held  at  its  of- 
fice, all  directors  and  tbe  secretary,  L.  Holt 
bdng  present,  defendant  Wlttnuin  offered  and 
defendant  Leibold  seconded  a  resolution, 
wbldi  was  adopted,  authorizing  the  corpora- 
tion to  borrow  frtm  the  Western  National 
Bank  an  amount  at  numey  not  to  exceed  at 
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any  <Hie  tfme  the  snm  ot  $9,000,  "and  that 
either  the  president  or  Tlce  president,  togeth* 
er  with  the  secretary  or  treasurer  of  this 
corporation  are  hereby  empowered  to  execute 
its  promissory  note  or  notes  therefor  to  said 
Western  National  Bank  of  San  Francisco,  for 
all  such  sums  so  borrowed,  upon  such  terms 
IQ  resi>ect  to  amount  or  rate  of  interest  or 
otherwise  as  may  be  agreed  upon.**  The  res- 
olntlon  directed  the  secretary  to  deliver  to 
said  bank  "a  copy  of  these  resolutions  pr<^ 
erly  certified  by  her  In  evidence  of  the  au- 
thority of  the  persons  hereinbefore  named  to 
make  said  loans  and  execute  the  notes  as 
above  specified."  A  duly  certified  copy  of 
this  resolution  was  delivered  to  plaintiff,  the 
promissory  note  above  set  out  was  also  de- 
livered to  and  accepted  by  the  bank,  and  the 
amount,  $9,000,  placed  to  the  credit  of  the 
Tebl<de  corporation,  in  its  re^Iar  checking 
account.  liSter,  on  April  3,  1907.  the  corpo- 
ration drew  its  check  for  $9,000,  and  paid 
the  note  of  said  Lelbold,  which  had  been  as- 
sumed by  the  corporation.  This  note  of  the 
corporation  is  the  obligation  which  appel- 
lant Wittman  now  contends  was  not  author- 
lied  or  executed  by  the  vehicle  corporation, 
and  Is  the  note  on  which  it  subsequently  paid 
various  sums  of  both  principal  and  Interest, 
and  is  the  note  for  the  unpaid  balance  of 
which  this  action  was  broi^ht. 

Section  2792  of  the  Civil  Code  provides 
that  no  other  consideration  need  exist  "where 
a  guaranty  is  entered  Into  at  the  same  time 
with  the  original  obligation,  or  with  the  ac- 
ceptance  of  the  latter  by  the  guarantee,  and 
forms  with  that  obligation  a  part  ot  the  con- 
sideration to  blm.**  Section  2806  ot  the  same 
Oode  provides  that: 

"A  ffoaranty  is  to  be  deemed  oncoDditional  un- 
less its  terms  import  some  condition  precedent 
to  the  liability  of  the  ^araotor." 

Section  3116  provides  that: 

"Every  indorser  of  a  negotiable  instrument, 
snless  Ids  Indorsement  is  qualified,  warrants  to 
mry  subsequent  bolder  thereof,  who  1b  not  ii&ble 
thereon  to  him:  First.  That  it  is  in  all  respects 
what  it  purports  to  be.  Second.  That  he  baa  a 
good  title  to  it.  Third.  That  the  signatures  of 
tU  prior  parties  are  binding  opon  them.'* 
Fbtirth.  That  if  dishonored,  the  indorser  will 
pi7  the  same  unless  exonerated  under  certain 
imnisions  of  the  Code  not  here  applicable. 

Appellant  contends  that  the  note  sued  on 
b  Invalid  and  void  for  many  reasons:  (a) 
Because,  though  signed  by  the  president  and 
secretary,  their  acts  were  never  authorized  or 
ratified  by  the  directors  or  stockholders; 
(b)  because  contrary  to  public  policy  declared 
In  section  2228  et  seq.  of  the  Civil  Code ;  (c) 
the  note  Is  not  evidentiary  of  any  considera- 
tion flowing  from  the  bank  to  the  vehicle 
company. 

[I]  The  note  In  question  was  authorized  by 
the  nnanlmous  vote  of  the  directors.  No 
ratification  was  necessary.  It  was  executed 
b  strict  conformity  to  the  resolution  passed 
^  the  directors,  and  the  money  derived  from 
loen  was  placed  to  the  <'h~.viny  account 


of  defendant  corporation,  and  was  used  In 
the  payment  of  an  obligation  assumed  by  the 
corporation  as  part  consideration  for  the 
business  and  property  conveyed  to  it  by  Lei- 
bold.  As  the  governing  body  of  the  corpora- 
tion, the  directors  were  the  persons,  and  only 
persons,  who  In  their  official  capacity  could 
execute  the  note. 

[2-4]  Sued  as  he  was  in  bis  Individual  ca- 
pacity, and  being  both  an  indorsee  and  guar- 
antor of  the  note  in  such  capacity,  appellant 
will  not  be  heard  to  do  the  very  things  which 
the  Code  sections,  supra,  say  he  may  not  do. 
We  can  discover  no  prlndple  of  public  policy 
violated  in  the  transaction,  nor  can  we  see 
that  there  was  a  failure  to  show  considera- 
tion flowing  to  the  vehicle  corporation.  Aside 
from  the  presumption  of  consideration  arising 
where  the  obligation  Is  In  writing,  and  aside 
from  the  provisions  of  the  Code,  supra,  there 
was  a  consideration,  in  that  the  money  re- 
ceived for  the  note  was  subsequently  used  to 
pay  an  obligation  of  the  corporation.  The 
genuineness  of  the  corporation  note  waS  nev- 
er questioned  by  the  corporation,  and  is  here 
admitted.  The  corporation  recognized  Its 
validity  by  numerous  payments  made  on  the 
note,  and  by  an  acquiescence  of  several  years. 

[B,  Bl  Neither  can  we  see  that  appellant 
has  established  his  r^aim  that  the  note  was 
ultra  vires  In  the  sense  that  It  was  beyond 
the  power  of  the  directors  to  bind  dissent- 
ing stockholders,  or  of  the  legal  rights  of 
creditors.  The  articles  of  incorporation  em- 
powered the  corporation,  among  other  things : 

"1st  To  manufacture,  buy,  sell,  import,  export 
and  generally  deal  in  all  kinds  of  harness,  sad- 
dlery «  •  «  and  all  goods,  wares  and  mer- 
chandise," etc.  "4th.  To  borrow  aad  lend  mon- 
ey," etc.  **6th.  To  receive,  hold,  store,  buy  and 
sell  and  generally  deal  in  goods,  wares  and  mer- 
chandise of  any  kind,"  etc 

The  corporation  was  formed  to  conduct  the 
same  kind  of  business  which,  with  the  prop- 
erty forming  part  of  It,  Lelbold  conveyed  to 
the  corporation.  There  was  express  author- 
ity given  by  the  articles  to  transact  fbls 
business,  and  part  of  Its  business  was  to  pay 
Its  obligations  assumed  in  consideration  for 
the  property  It  received  from  Leibold.  There 
were  no  dissenting  stockholders  or  directors 
at  the  time  the  note  was  executed,  nor  for 
some  months  thereafter,  and  there  Is  none 
now  so  far  as  we  know,  except  defendant 
Wittman,  and  he  It  was  who  moved  the  res- 
olution authorizing  the  note  to.be  executed, 
and  who  guaranteed  Its  gennlneness,  and  that 
he  would  pay  it  11  the  corporation  did  not 
Furthermore,  Wittman  testifled  that  he 
knew,  or  supposed,  that  the  note  was  deliv- 
ered to  the  bank;  that  the  coriporatlon  re- 
ceived credit  for  It,  and  "understood  that 
they  took  up  that  old  note  with  this  new  one." 
It  was  legal  for  the  parties,  in  forming  the 
corporation,  to  exchange  its  stock  fbr  the 
property  conveyed  to  it  by  Lelbold.  Turner 
V.  Markham,  155  Cal.  502, 102  Pac.  272.  Hav- 
ing taken  over  the  harness  business  of  Lel- 
bold for  the  purpose  at  coadnctlng  it,  and 
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having  assnmed  Us  liabilities  connected  with 
that  business,  it  was  as  mnch  within  its 
power  to  pay  Its  debts  as  to  conduct  the  bual- 
ness  tor  which  It  was  formed. 

[7]  It  is  further  contended  that  Wlttman 
was  discharged  by  reason  of  a  certain  agree- 
ment which  it  is  dalmed  was  entered  into  in 
February,  1908,  between  the  vehicle  corpora- 
tion, Its  creditors,  and  Lelbold.  This  agree- 
ment purports  to  be  "between  the  California 
Vehlde  &  Harness  Company,  a  California 
corporation,  party  of  the  first  part,  and  the 
undersigned  creditors  of  the  said  corpora- 
tion, parties  of  the  second  part,  and  J.  O. 
Lelbold,  of  the  city  and  county  of  San  Fran- 
cisco, California,  party  of  the  third  part." 
By  its  terms,  the  first  party  conveyed  to  the 
third  party  the  property  of^e  first  party 
in  trust  to  collect  the  accotmts  of  the  corpora- 
tion, to  sell  and  dispose  of  the  stock  of  goods 
on  hand,  to  purchase  such  additional  goods  as 
were  necessary  for  carrying  on  the  said  busi- 
ness, to  render  an  account  monthly  of  re- 
ceipts and  disbursements.  "As  soon  as  said 
party  of  the  third  part  has  in  his  hands  suffi- 
cient funds  wherewith  to  do  so,  a  dividend 
of  ten  (10)  per  cent  shall  be  made  to  each  one 
of  the  parties  of  the  second  part,  upon  the 
amount  of  their  respective  claims ;  pro- 
viding, however,  the  Interest  on  said  clalmS 
shall  be  kept  paid  according  to  the  terms  of 
the  respective  existing  contracts.  •  *  • 
This  agreement  shall  be  void  and  of  no  ef- 
fect unless  the  same  be  executed  by  all  of 
the  creditors  of  said  corporation  as  the  par- 
ties ^  the  second  part  hereto."  The  court 
found  among  other  facts,  in  respect  of  the 
agreement:. 

"That  It  la  not  true  that  daring  the  operation 
of  Bald  agreement  the  plalDtitTa  rights,  in  re- 
spect of  its  orifioal  obligation  sued  on  in  tbis 
action,  should  cease  and  become  suspended. 
That  it  la  not  true  fhat  said  agreement  was  en- 
tered into  against  the  wUl  of  said  defendant 
Wittman ;  and  in  respect  to  the  agreement  men- 
doned  and  referred  to  in  paragraph  9  of  the  an- 
swer of  aald  defendant  Wittman,  the  court  finds 
that  a  certain  agreement  was  drawn  and  waa 
attempted  to  be  executed  by  said  California  Ve- 
hicle &  Eamesa  Company  and  all  its  creditors, 
and  that  said  agreement  was  signed  by  plaiutUF. 
That  said  agreement  spedfically  provided  as  fol- 
lows, to  wit:  [Then  follows  the  clause  above 
quoted  requiring  ail  the  creditors  to  sign.]  That 
said  agreement  waa  not  signed  by  all  of  the 
creditors  of  said  California  Vehicle  &  Harness 
Co.,  and  said  agreement  was  never  executed  and 
did  not  become  operative." 

The  evidence  supported  this  finding.  But 
It  Is  contended  that  because  plaintiff  signed 
the  agreement  and  received  payments  claimed 
by  appellant  to  have  been  made  under  this 
agreement,  plaintiff  Is  bound  by  it  There 
was  evidence  that  a  payment  of  $900  waa 
made  in  June,  1908,  shown  by  the  Indorse- 
ment on  the  note  as  on  account  of  the  prin- 
cipal, and  this  was  exactly  10  per  cent  of 
the  face  of  the  note.  Whether  or  not  It  was 
received  under  the  agreement  did  not  appear, 
except  by  the  fact  that  Lelbold  paid  It  to  the 


bank  while  acting  under  the  agreement,  and 
by  the  circumstance  that  it  was  10  per  cut. 
of  the  principal  of  the  note.  The  only  office 
of  the  bank  called  u  a  wUnen  b7  tefrodr 
ant  testified: 

"Q.  I  will  ask  you  If  it  la  not  a  fact  that  the 
bank  did  accept  payments  from  Mr.  Lelbold  on 
the  note  under  that  agreement?  A.  I  could  only 
say  now  after  seeing  the  note  that  payments 
were  made  to  the  banlc.  By  whom  uiey  were 
made  and  wider  what  dretuustances,  I  could  not 
say." 

Cases  such  as  Danerl  v.  Gazzola,  130  CaL 
416,  78  Paa  179,  cited  By  appellant,  do  not 
support  his  contention.  In  the  case  dted. 
the  defendants  were  sureties  on  the  note; 
the  payee  agreed  In  consideration  of  part 
payment  and  that  the  interest  would  be  kept 
paid  as  It  matured,  to  dismiss  the  action 
and  extend  payment  one  year.  This  agree- 
mrat  was  carried  out  without  the  consent 
or  knowledge  of  the  defendants.  The  court 
held  that  this  operated  a  release  of  the  sure- 
ties. No  such  facts  exist  here.  Assuming 
that  the  agreement  took  effect  It  was  merely 
an  arrangement  by  which  Lelbold  was  to 
manage  the  business  and  pay  the  obligation 
when  he  could  out  of  the  earnings.  No  time 
was  fixed  for  payments,  and  no  extension  of 
time  given  by  the  creditors,  and  there  was 
no  consideration  passing  to  plaintiff  as  a 
creditor  for  the  agreement.  It  was  said  in 
Stroud  V.  Thomas,  130  OaL  274,  72  Pac  1008, 
06  Am.  St  Bep.  Ill: 

"A  surety  is  not  discharged  by  an  extension  of 
time  to  the  principal  debtors  without  consldera- 
tioD.  Part  payment  of  the  Interest  or  principal 
of  the  note  after  maturity  is  not  a  consideration 
for  an  extension  of  time  ;  and  the  surety  Is  not 
discharged  by  an  agreement  to  forlx^  suit 
against  the  principals,  founded  upon  such  pert 
payment  though  carried  out  by  the  creditor." 

Under  sections  2^2  and  2823  of  the  Civil 
Code,  mere  delay  on  the  part  of  the  creditors 
to  proceed  against  the  principal  does  not  ex- 
onerate the  guarantor,  and  a  partial  satisfac- 
tion of  the  obligation  of  the  guarantor  will 
reduce  it  but  will  not  otlierwlse  affect  the 
obligation. 

We  think,  however,  that  as  by  the  express 
terms  of  the  agreement  it  was  to  be  null  and 
void  unless  all  creditors  signed  It,  the  court 
rightly  held  that  it  never  became  operative. 

We  discover  no  allied  errors  In  rulings  of 
the  court  during  the  trial  which  were  preju- 
dicial or  call  for  consideration. 

The  Judgment  and  order  are  affirmed. 

We  concor:   BUBNBTT,  J.;  HART.  J. 

MATH  V.  CBFSCENT  HILL  GOLD  MINES 
CO.  OF  CALIFOHNIA.    (Ov.  1415.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia. Oct  7.  1916.  Rehearing  Denied  by 
Supreme  Court  Dec.  4,  1916.) 

1.  Master  and  Skkvaitt  *=>80f4)— Contbact 

OF  EmpLOTMKNT— PlEADIBO — COlfPLAINT. 

The  first  count  of  a  complaint  alleged  that 
plaintiff  agreed  to  work  for  defendant  as  miner 
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at  the  nt»  of  S3JiO-a  day,  and  that  it  was 
agreed  that  If  plaintiff  refrained  from  demand- 
ing payment  for  ttarriem  until  monoy  had  been 
realised  from  the  mine  for  that  purpose,  he 
would  be  paid  double  wages,  and  that  the  minp 
did  on  or  before  a  date  stated  yield  aofficient 
mm  to  pay  plaintiff  at  the  rate  of  $7  a  day,  and 
that  demand  was  made  on  defendant  for  a  state- 
ment, which  was  refuaed.  The  second  count 
aets  up  the  emplovment,  rendition  of  labor  for 
a  time  stated,  and  "that  aaid  servicea  are  rea- 
scmably  worth  $3^  a  day,"  etc.  Held  that, 
as  the  complaint  alleged  that  the  mine  did  on 
or  before  a  certain  date  produce  and  yield  to 
the  defendant  a  sufficient  sum  of  money  to  pay 
tbe  plaintiff  for  labor  at  the  rate. of  $7  per  day 
for  the  period  of  his  employment,  it  waa  unnec- 
essary to  plead  therein  that  tbe  mine  had  fail- 
ed within  a  reasonable  time  to  produce  the  mon- 
ey with  which  to  pay  plaintiff. 

(Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cant.  Dig.  1 113;  Dec;  Dig.  «s>80(4).] 

1  WOBK  AND  LABOB  «=922— PUADINO— COU- 
.  PLAINT. 

In  the  count  on  goantum  meruit,  it  was  not 
necesBary  to  plead  that  tbe  mine  bad  failed  to 
prodoce,  within  a  reasonable  time,  the  money 
with  which  to  pay  the  plaintiff,  since  to  do  so 
would  have  necessitated  tbe  pleading  of  an  ex- 
press agreement  almost  in  its  entirety,  which  U 
iDconsistent  with  the  essential  theory  upon 
which  an  action  on  an 'implied  contract  pro- 
ceeds. 

[Ed.  Note. — For  other  cases,  see  Work  and 
Labor,  Cent.  Dig.  S  41 ;  Dec.  Dig.  «^22.J 

8.  WOBK  AMD  LABOB  *=>24(2)  —  PLEADING — 

Answer. 

On  a  quantum  meruit  connt  the  actual 
agreement  of  tbe  parties  as  may  be  shown  with- 
out pleading  such  agreement,  as  a  defense  to 
nlaintiff'B  claim  that  defendant  is  indebted  to 
mm  in  a  sum  representing  the  reasonable  value 
of  tiie  alleged  services'  rendered  defendant,  since 
in  such  case  tbe  defendant  is  entitled  to  intet^ 
pose  any  defense  which,  if  proved,  will  counter- 
vail the  claim  that  any  sum  Is  due  for  "rea- 
sonable value"  of  services. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor.  Cent.  Dig.  Sf  44,  45;  Dec.  Dig.  «J=» 
24(2).) 

4.  Tbial  «=»397(1>— Failubb  to  Find  Matx- 
iiAL  Issue— PuADino. 
In  an  action  to  recover  for  personal  serv- 
kea,  where  the  court  made  no  finding  as  to  an 
allegation  in  tbe  cross-petition  of  a  claim  for 
merchandise  furnished  to  plaintiff,  being  a  ma- 
terial issue,  the  Judgment  will  be  reversed. 
[Ed.  Note.— For  other  cases,  see  Trial,  Gent, 
i  940;  Dee.  Dig.  «=»397<D.] 

Appeal  ttom  Superior  Court,  Plnmaa  Conn- 
ty;  J.  O.  Honcar,  JuiSce. 

Acti<ni  by  Joe  Hath  e^alnst  the  Cresc«it 
Hill  OoM  iBflnes  Company  of  California. 
From  a  jadgment  tor  plalnttCF,  and  ah  ord«r 
denying  bis  motion  for  a  new  trial,  defend- 
ant appeals.  jQdgment  and  order  reversed, 
and  cause  remanded. 

J.  D.  McLaughlin  and  L.  N.  Petec,  both  of 
QnlncT,  for  appellant  L.  H.  Hughes,  of 
Qulncy»  tor  respondent. 

BART.  J.  Ad  opinion  affirming  the  Judg- 
ment and  tbe  order  appealed  frorn  In  this  ac- 
tion was  filed  by  this  court  on  June  19,  1916. 
A  rehearing  was  within  due  time  granted  on 
the  petition  of  the  appellant  for  the  reason, 
as  stated  In  the  order  granting  the  rebearlng, 


that  the  petition  called  "attention  to  some 
evidence  that  seems  to  have  been  overlooked 
when  the  case  was  decided.".  Tbe  former 
opinion  contained  the  following  statement  of 
the  facts  and  the  Issues  as  the  same  are  pre- 
sented in  tbe  pleadings  of  the  respective 
.parties: 

"Plaintiff  worked  aa  a  miner  for  defendant,  at 
ita  mine  In  Plumas  county,  from  February  IS, 

1912,  to  October  28,  1913,  a  toUt  of  600  days. 
In  the  first  cause  of  action  set  up  in  the  com- 
plaint it  is  alleged  that  plaintiff  entered  into  an 
agreement  with  defendant  whereby  the  former 
waa  to  work  aa  a  miner  at  the  rate  of  $3.60  per 
day,  'and  as  a  part  of  said  agreement  it  was 
understood  and  agreed  between  plaintiff  and 
defendant  that  if  plaintiff  refrained  from  de- 
manding any  pay  for  bis  aaid  services  Until  a 
aufficient  amount  of  money  had  been  realized 
from  the  proceeds  of  said  mine  for  that  purpose, 
the  defendant  would  pay  plaintiff  double  the 
amount  of  his  said  wages,  to  wit,  the  sum  of 
$7'  per  day.'  It  is  then  alleged  that  said  mine 
'did  on  or  before  the  said  28th  day  of  October, 

1913,  produce  and  yield  to  defendant  a  sufficient 
sum  of  money  as  the  proceeds  thereof  to  pay 
tbe  said  plaintiff  for  his  said  labor  at  the  rate 
of  $7  per  day  for  the  period  of  bis  employment 
as  aforesaid.*  It  is  also  alleged  that  a  demand 
was  made  by  plaintiff  on  defendant  for  a  state- 
ment of  tbe  eamings  and  proceeds  of  the  mine 
and  for  payment  of  the  amount  due,  but  that 
defendant  refused  to  comply  with  said  demands. 
The  receipt  of  $7&  on  account  ia  admitted,  and 
judgment  ia  asked  for  $4,125. 

"The  second  cause  of  action  sets  up  tbe  em- 

filoyment  of  plaintiff  and  his  rendition  of  labor 
or  600  days,  and  'that  said  services  were  and 
are  reasonably  worth  $3.50  per  day' ;  that  no 
part  thereof  has  been  paid  except  the  sum  of 
|76^nd  Judgment  is  demanded  in  the  sum  of 

"A  demurrer  to  the  complaint, '  ^nerally  and 
for  ambiguity,  uncertainty,  and  nnintelligibiUty, 
was  overruled  and  defendant .  answered :  Ad- 
mitted an  agreement  with  plaintiff  whereby  he 
was  to  work  ft>r  defendant,  but  denies  that  it 
was  as  set  out  in  the  complaint ;  admitted  that 
plaintiff  performed  600  days'  labor,  'but  denies 
that  defendant  was  to  pay  for  such  work  or 
labor,  or  that  the  plaintiff  was  woi^ing  for  d^ 
fendant':  denied  that  tbe  mine  yleldra  to  de- 
fendant a  aufficient  sum  of  money  as  the  pro- 
ceeds thereof  to  pay  plaintiff  for  bis  said  labor 
at  the  rate  of  $7  per  day,  or  any  other  sum,  or 
at  all  for  hla  said  labor*;  admltfed  plaintiff's 
demand  for  a  statement,  but  avers  that  defend- 
ant 'could  not  understand  what  kind  of  state- 
ment was  expected  to  be  furnished  to  plaintiff; 
defendant  demanded  of  plaintiff  that  he  make 
his  demand  In  writing  so  that  defendant  would 
be  enabled  to  comply  with  plalntUTB  demand, 
but  defendant  denies  that  a  statement  of  tbe 
moneys  paid  and  jaelded  to  defendant  by  and 
from  the  operation  of  the  said  mine  *  *  * 
was  refused  plaintiff,  or  that  def^dant  does 
BOW  continne  to  refuse  to  furnish  such  state- 
ment to  plaintiff';  admitted  that  no  paymoit 
was  made  plaintiff,  and  alleged  tbat  none  la 
due. 

"As  'a  further  defense  and  answer,'  defendant 
'alleges  that  plaintiff  was  not  In  Uie  employ  of 
tbe  defendant  at  any  time  or  at  all  between  the 
19th  day  of  February,  1912,  and  tbe  2Stb  day 
of  October,  1918i  and  alleges  further  that  plain- 
tiff with  others  was  working  in  the  said  *  *  * 
mine,  and  was  to  receive  as  compensation  for 
his  said  labor  and  work,  his  pro  rata  of  the  net 
profits  derived  from  the  mining  and  milling  of 
the  ores  mined  by  them  .  *  *  *  up  to  the  sum 
of  $7  per  day.' 

"Answering  the  second  cause  of  action,  de- 
fendant denied  the  employment  of  plaintiff  or 
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that  he  rendered  work  to  defendant,  and  re- 
peated the  allegation  that  plaintiff  and  othera 
were  to  receive,  a  pro  rata  of  the  net  profits ; 
Admitted  that  plaintiS  was  paid  nothing  bj  de- 
fendant 

"A  cross-complaint  sets  op  an  tnddttedness  by 
idaintiff  to  4«tedant  for  moner  toaned  and 
goods  and  mercbandiae  fQmiabed,  of  the  value 

of  $98.20,  and  Judgment  is  prayed  against  plain- 
tiff for  that  amount.  In  an  'Answer  to  Aiaend- 
ment,'  defendant  denied  that  $75  was  paid 
plaintiff  as  wages,  but  alleged  that  said  sum  waa 
a  loan. 

"Findings  were  filed:  ^at  plaintiff  perform- 
ed 600  days'  labor  for  defendant  under  an  agree- 
ment that  'plaintiff  should  receive  for  his  said 
aervicea  the  aum  of  $3.50  per  day,  and  to  pay 
for  his  board  the  sum  of  $1  per  day,  and  if 
plaintiff  refrained  from  demanding  pay  for  his 
said  services  until  an  amount  of  money  suffi- 
cient to  meet  the  sum  had  been  realized  from 
the  proceeds  of  the  operation  of  said  mine,  that 
plaintiff  should  receive  the  sum  of  $7  per  day, 
less  the  said  amount  for  board ;  that  there  was 
not  received  from  the  operation  of  said  mine  a 
Bofficlent  amount  of  money  to  pay  plaintiff  for 
his  said  work;  that  plaintiff  is  entitled  to  re- 
ceive $3.50  per  day  for  600  days;  that  defend- 
ant is  entitled  to  credit  for  $75  advanced  to 

Jtlaintiff:  that  defendant  is  entitled  to  credit 
or  board  for  616  days  at  $1  per  da;,'  and  judg- 
ment was  rendered  for  plaintiff  in  the  sum  of 
$1,409. 

"Tbe  appeal  ia  from  the  Judgment  and  from 
an  order  denying  defendant's  motion  for  a  new 
trial* 

Counsel  for  the  appellant  vigorously  con- 
tend in  tbelr  petition  for  a  rehearing,  as 
likewise  they  argue  In  tbelr  briefs  originally 
filed  herein  that  tbe  only  permissible  con- 
clusion from  the  testimony  of  the  plaintiff 
Umself  was  the  agreement  upon  which  he 
relies  here  for  a  recovery  does  not  require 
the  defendant  to  pay  him  any  compensation 
whatever  until  the  money  was  taken  from 
the  mine,  "and  In  case  of  failure  to  take  it 
from  the  mine  he  would  get  $3.50  per  day, 
and  that  before  be  could  claim  the  latter 
amount  be  would  have  to  allege  and  prove 
some  misconduct  on  the  part  of  tbe  defend- 
ant or  that  the  mine  had  failed  to  produce 
the  money  within  a  reasonable  time."  And 
It  is  further  asserted  that  upon  the  question 
of  what  is  "reasonable  time"  no  Issue,  was 
tendered  by  tbe  complaint  nor  evidence  of- 
fered or  received. 

Tbe  agreement  not  having  been  reduced  to 
writing,  its  terms  must  necessarily  be 
learned,  and  the  inteation  of  the  parties  as 
to  its  nature,  scope,  and  effect  necessarily 
ascertained  from  the  evidence.  We  Iiave, 
upon  further  consideration  of  tbe  record, 
concluded  that,  (or  a  reason  to  be  hereafter 
explained,  the  judgment  must  be  reversed. 
While  it  may  technically  be  true  tliat  there 
Is  evidence  in  the  record  wbtch  supports  the 
trial  court's  conception  of  the  agreement,  as 
evidenced  by  its  findings,  still,  on  the  whole, 
the  evidence  as  to  ttie  nature  of  the  agree- 
ment or  npon  tbe  question  what  the  par- 
ties actually  Intended  shoold  be  the  precise 
occasion  on  which  the  plaintiff  would  be  en- 
titled to  demand  and  receive  pay  for  his  serv- 
ices at  the  rate  of  $3.50  per  day  Is,  as  the 
louned  trial  judge  In  hli  written  opinlmi. 


giving  ills  reasons  for  the  conclusion  reached. 
In  effect  declared,  unsatisCactory,  and  It  ap- 
pears to  us  to  be  so  tnuch  so  that,  since. the 
judgment  must  be  reversed,  a  retrial  of  the 
issues  of  fact  should  be  had,  in  wlilch  event 
the  facts  bearing  upon  the  transaction  may, 
it  Is  to  be  hoped,  the  more  clearly  and  satis- 
factorily be  disclosed.  It  will,  therefore,  be 
unnecessary  for  us  to  consider  In  detail  the 
evidence  in  this  opinion. 

[1,  21  As  to  the  criticism  ot  the  plalntlfTs 
complaint,  however,  It  is  .proper  that  we 
should  say  that,  it  being  alleged  in  the  first 
count  or  cause  of  action  therein  stated  that 
the  mine  "did,  on  or  before  the  28tb  day  of 
October.  1913,  produce  and  yield  to  defend- 
ant a  sufficient  sum  of  money  as  the  pro- 
ceeds thereof  to  pay  tbe  said  plaintlfC  for  his 
said  labor  at  the  rate  of  $7  per  day  for  the 
period  ol  his  employment."  It  was  obviously 
unnecessary  to  plead  therein  that  the  mine 
had  failed,  within  a  reasonable  time,  to  pro- 
duce the  money  with  which  to  pay  the  plain- 
tiff, assuming  that  It  is  true  that  the  under- 
standing between  the  parties  was  that  the 
plaintiff  was  entitled  to  the  paymoit  ot  no 
C(»npensatlon  whatever  until  the  mine  did 
produce  the  money  required  to  make  such 
payment.  Nor  was  It  necessary  to  plead  the 
matter  as  to  "reasonable  ttm^  in  tbe  sec- 
ond cause  of  actlcHi,  which  was  cast  In  the 
form  of  a  common  count,  upon  a  quantum 
meruit.  To  have  dtxie  so  would  have  neces- 
sitated the  pleading  of  the  express  agreonent 
almost  in  Its  entirety— that  is  to  say.  It 
would  have  been  neceuary  to  plead  not  only 
the  agreement  to  employ  the  plaintiff  (wUch 
necessarily  Is  pleaded  In  said  count),  but  al- 
so the  condition  upon  wbidi  he  wonld  be  eo.' 
titled  to  demand  and  receive  his  compensa- 
tion. This,  it  seems  to  us,  would  have,  been 
incMisistent  with  tbe  essential  tiieory  upon 
which  an  action  on  an  implied  contract  pro- 
ceeds. 

[3]  The  plaintiff,  in  his  second  cause  of  ac- 
tion, proceeded  precisely  as  is  required  where 
the  action  is  In  the  quantum  meruit  form  of 
a  common  count,  and  in  such  case  the  de- 
fendant is  entitled  to  interpose  any  defense, 
which,  if  proved,  will  countervail  the  claim 
of  the  plaintiff  that  any  sum  is  due  and  ow- 
ing to  him  from  the  defendant  as  the  "rea- 
sonable value"  of  services  alleged  to  have 
been  performed.  In  this  case,  either  with 
or  without  pleading  it,  the  question  of  "rea- 
sonable time"  could  have  been  introduced  by 
the  defendant  as  a  defense  to  the  seccwd 
cause  of  action.  In  other  words,  the  actual 
agreement  between  tbe  parties,  as  the  de- 
fradant  understood  it,  could  have  been  shown 
by  the  latter,  without  pleading  su^  agree- 
ment, as  a  defense  to  the  plaintiff's  claim,  as 
set  forth  in  said  cause  of  action,  that  the  de- 
fendant was  indebted  to  him  in  a  sum  rep- 
resenting the  reasonable  value  of  the  alleged 
services  rendered  by  bim  to  and  for  tbe  de* 
fendant 
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[4]  As  above  stated,  however,  It  will  be 
necessary  to  order  a  reversal  of  the  Judg- 
ment, and  this  for  the  reason  that  the  wurt 
failed  to  make  a  finding  upon  a  material  is- 
sue. 

As  seen,  the  defendant  filed  a  crosa-com- 
plalnt  In  which  it  is  alleged  that  the  plain- 
tiff is  indebted  to  the  defendant  for  moner 
loaned  and  for  goods  and  merchandise  fur- 
nished and  delivered  to  the  plaintiff,  at  the 
latter's  special  instance  and  request,  in  the 
sum  of  $98.20.  In  his  answer  to  the  cross- 
complaint,  the  plaintiff  denied  the  Indebted- 
ness so  alleged. 

There  was  some  teatlmooy  supporting  the 
Above-mentioned  allegation  of  the  cross-com- 
plaint, and  it  was  this  evidence  that  this 
court  said  in  the  order  granting  the  rehear- 
ing had  been  overlooked  in  the  preparation 
of  the  former  opinion. 

Thft  plaintiif  himself  testified  that  the  de- 
fendant, through  Mr.  Oddle,  its  president 
■and  manager,  bad  fomialied  him  a  bill  of 
groceries,  etc.,  amonntlng  In  value  to  the  sum 
43t  $80,  for  wUch  be  had  not  paid.  Tbe 
court  made  no  finding  upon  this  Issue. 

it  is,  of  course,  well  settled  that  If  any 
juaterial  Issue  is  left  unfound,  it  is  ground 
for  reversal  of  the  Judgment.  Hayne  on 
New  Trial  and  Appeal.  Bev.  Ed.  p.  1317. 

For  the  reasons  ber^  stated,  both  the 
Judgment  and  the  order  are  reversed,  and 
the  cause  remanded. 


We  concur: 

Nsan,  J. 


GHIPMAN,  p.  J.;  BUR- 
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FUUTON  ntBIQATING  DITCH  CO.  et  aL 
r.  SANSTAD  et  aL   (No.  7863.) 

(Sivrane  Court  of  Colorado.    July  3,  1910. 
Rehearing  Denied  Dec.  4.  1916.) 

Waters  and  Wateb  Coubbkb  <8=»162(11)  — 
Waxes  Biquts— Diviasion  —  Amendment 
OF  Decbeb. 
ro'snit  to  change  point  of  diversion  of  wa- 
fer from  headgfate  of  irrigating  ditch  to  that  of 
Aiuther  ditch  in  the  same  water  district,  de- 
cree for  petitioner  permittiog  tbe  water  to  be 
■diverted  on  the  sole  condition  that  tbe  decree 
Mboold  not  be  construed  as  giving  petitioner  the 
right  to  change  the  place  of  use  of  tbe  water,  or 
as  impairing  her  right  to  such  change  pursuant 
to  tbe  laws  of  tbe  state,  waa  too  broad,  and  will 
be  amended  by  inserting  after  the  words  "and 
-shall  permit  said  quantity  of  water  of  tbe  prior- 
ity aforesaid  to  be  diverted  into  the  ditch 
throng  said  B.  ditch  headgate"  the  worda 
"whenever  and  only  when  said  petitioner,  or 
ber  successor  in  interest,  shall  request  said  di- 
version for  use  on  said  land,  and  such  diversion 
shall  continue  only  during  the  time  when  the 
water  of  said  priority  so  diverted  is  used  in 
-the  irrigation  of  said  land,"  sioae  tbe  statute 
intends  that  decrees  in  such  cases  shall  be  en- 
tered only  on  such  terms  as  shall  be  necessary 
to  prevent  Injury  to  other  owners  of  water 
rights. 

pad.  Note.— For  otiier  cases,  see.Wateni  and 
-Water  Courses,  Oait  Dig.  1  156;  Dec.  Dig. 
-«=»152(11).] 


En  Banc.  Error  to  District  Court,  City  and 
County  of  Denver;  Geo.  W.  Allen,  Judge. 

Suit  by  Matilda  Sanstad  and  the  Burling- 
ton Ditcli,  Reservoir  &  Land  Company 
against  the  Fulton  Irrigating  Ditch  Company, 
the  Brighton  Ditch  Company,  and  the  Farm- 
ers' Independent  Ditch  Company.  To  review 
a  Judgment  for  petitioner  Sanstad.  defend- 
ants bring  error.  Judgment  reversed,  wltb 
directions. 

Goody  &  Twltdiell,  of  Denver,  for  plaintiffs 
la  error.  Bfilton  Smitb,  Outrles  B.  Brock, 
and  W.  H.  Ferguson,  all  ot  Daiver,  tor  de- 
fendant In  error  Sanstad. 

TEILLBB,  J.  This  eaose  Is  befbra  na  od 
error  to  a  decree  changing  tbe  point  of  dlTO^ 
alon  of  9.183  second  feet  of  water  from  tbe 
headgate  of  tbe  Duggan  dltcb  to  tbB  head- 
gate  of  tbe  Burlington  ditdi,  both  located  In 
water  district  No.  2.  The  Duggan  ditcb  la  a 
short  dltcb,  having  Its  headgate  betwem  the 
headgatea  of  plaintiffs  In  error  and  that  of 
tbe  Burlington  dltcb,  which  is  three  miles 
up  tbe  river.  The  court  found  for  ttie  peti- 
tions on  the  question  of  Injury  to  respond- 
oits  by  tbe  proposed  diange  of  the  p(^t  of 
dlversiott,  and  entered  a  decree  accordingly. 
Tbe  motion  of  defendants  In  error  to  dismiss 
the  wHt  is  denied  under  the  aathorit?  of 
Ft.  Collins  Milling  &  Blevator  Oo.  v.  Larimer 
&  Weld  Irrigation  Co.,  68  Cola  183, 148  Pac 
lOftl. 

Counsel  for  plalntUEs  In  error  have  assign- 
ed errors  on  several  of  the  court's  rulings, 
twt  the  principal  error  upon  which  they  rely 
is  that  tbe  decree  Is  so  broad  as  to  allow  an 
Increased  use  of  the  water  by  its  constant,  In- 
stead of  occasional*  diversion  from  the  river. 
In  other  words,  It  is  contended  that  the  de- 
cree should  be  E^eclflc  and  allow  water  to  be 
diverted  into  the  Bnrllngtra  ditch  only  when 
It  is  needed  by  Sanstad.  Counsel  further  say 
that  If  the  decree  be  so  entered  their  clients 
would  not  care  to  litigate  further  the  question 
of  injury  to  them  by  the  change  in  point  of 
diversion. 

Counsel  for  defendants  in  error  cont«id 
that  the  decree,  when  properly  construed, 
does  limit  the  diversion  to  Sanstad's  needs. 
That  being  the  case,  there  is  no  good  reason 
for  not  making  the  decree  so  spedflc  that 
the  officers  charged  with  tbe  duty  of  distrib- 
uting water  under  its  provisions  shall  have 
no  doubt  of  Its  meaning.  The  statute  by  Its 
terms  clearly  intends  that  decrees  In  such 
cases  shall  be  entered  only  upon  such  terms 
and  conditions  as  shall  be  necessary  to  pre- 
vent injury  to  other,  owners  of  water  rights, 
and  good  practice  requires  full  compliance 
with  the  provisions  of  tbe  law. 

The  decree  permits  the  9.133  second  feet  of 
water  to  be  diverted  Into  the  Burlington 
dltcb;  the  only  condition  imposed  being  that 
the  decree  shall  not  be  construed  as  giving 
to  tbe  petitioner  tbe  right  to  change  tbe  place 
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of  use  of  tbe  water,  or  as  Impairing  her 
right  to  Buch  diange  In  pursuance  of  tbe  laws 
of  this  state.  We  are  of  tbe  opinion  tbat 
the  decree  is  too  broad,  and  that  It  oogbt  to 
be  80  limited  as  to  render  unnecessary  far^ 
ther  judidal  proceedings  In  this  matter. 

The  cause  Is  remanded  to  the  district  court, 
with  directions  to  amend  the  decree  by  in- 
serting after  the  words  "and  shall  [>ermlt 
said  quantity  of  water  of  the  priority  afore- 
said to  be  diverted  into  the  Burlington  ditch 
throogh  said  Bnrllngton  ditch  beadgate"  the 
following  words:  "Whenever  and  only  when 
said  petitioner,  or  her  successor  in  Interest, 
shall  request  said  diversion  for  nse  on  said 
lai^d;  and  sndi  diversion  shall  continue  only 
during  Qie  time  when  the  water  of  said 
priority  so  diverted  Is  used  In  the  irrigati<m 
of  said  land." 

The  Judgment  is  reversed,  with  dlxectlonB. 
The  defendants  In  error  wOl  pay  the  costs 
Intblsoonrt 

Jndgment  xoivened. 


(62  Colo.  ITS) 

WILLIAM  Bl  SWBDT  &  00.  at  aL  t.  FORD. 
(No.  8S60.) 

(Suprttoe  Court  of  Colorado.    July  8,  1916. 
Rehearing  Denied  Dec.  4,  1916.) 

1.  ImuHcnon  «si^85— Lubzutt  oh  EIiibb* 
OBNOT  Bond. 

Under  Code  Civ.  Proc  i  164,  providing  for 
temporary  restraining  order  In  cose  of  emer* 
gency  upon  giving  emergeocy  bond  "conditiOD- 
ed  for  tfie  paymeDt  of  tbe  sum  tberein  mention- 
ed to  the  defendant  if  it  sball  be  adjudged  tbat 
Buch  emergency  did  not  exist  or  that  the  plain- 
tift  created,  or  conoived  at  its  creation,  by  neg- 
lect or  otherwise,"  defendant  in  an  injunction 

EroceediiK  could  not  recoVer  upon  an  emergency 
ond  conditioned  to  "pay  tbe  sum  of  $1,000  to 
the  said  defaidants  in  the  event  tbat  it  shall 
be  determined  and  adjudged  by  the  court,  upon 
the  hearing  of  said  application,  that  the  emer- 
gency did  not  exist,  or  that  the  plaintiff  created 
or  connived  at  its  creation,  br  neglect  or  other- 
wise," by  merely  showing  the  injunction  suit 
had  been  dismissed  by  plaintitf  therein,  and  with- 
out other  proof,  or  a  nnding  by  the  court,  tbat 
an  emergency  for  tbe  restraining  order  did  not 
exist,  or,  existing,  was  brought  about  by  an  act 
or  omission  of  or  for  the  plaintiff,  or  by  his 
knowledge. 

[Ed.  Note.— For  other  ease^  see  Intpnctlon, 
Cent.  Dig.  It  529-637;  DecTDlg.  «ss>m] 

2.  iNJtTNCnoiT  «392G2(l>-/rBlfP0BAXT  OanEB 
— LU3ILITr  ON  ElfBBaBNCT  BORD. 

No  single  defendant  in  an  injunction  pro- 
ceeding is  entitled  to  the  entire  sum  named  in 
an  emergency  bond  glren  vaAer  such  statute  to 
secure  a  temporary  restraining  order,  at  least 
against  others  who  were  served  wltii  notice  and 

ftresumably  submitted  to  it,  since  the  sum  named 
a  the  bond  is  treated  as  a  penalty,  or  llqufdnted 
damages,  and  no  showing  Is  required  of  actual 
damages. 

[Ed.  Note.— For  oUier  cases,  see  Injunction, 
Cent  Dig.  §  686;  Dec.  Dig.  «=s>252(iT.] 

Scott,  J.,  dissenting. 

En  Banc.  Error  to  District  Court,  City 
and  County  of  Denver ;  Geo.-W.  Allen,  Judge. 


Action  by  H.  L.  Ford  against  WtUiam  El 
Sweet  &  Co.  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Reversed. 

Pershing  ft  Tttswortb  and  John  EL  Fry, 
all  of  Denver,  for  plaintlfb  In  error.  John 
P.  Brockway,  oC  Denver,  tar  defendant  ta 
errOT. 

TEUiBR,  1.  wnuam  B.  Sweet  &  0&,  a 
corporation,  one  of  tbe  plalntlfCs  In  error,  was 
plaintiff  In  a  snit  to  enjoin  ttie  disposal  of 
certain  mnntdpal  bonds  of  the  town  of  Do- 
lores. Tb»  complaint  allied  that  deftod- 
ants  Ford  and  Sethmaa  as  partners  bad  cm- 
tracted  with  said  town  to  constract  for  It  a 
system  of  waterworks;  tHat  said  flim  bad 
contracted  with  plaintiff  to  sdl  St  the  entire 
issne  of  bonds  received  for  tbe  constroctifHi 
of  said  works;  tbat  some  of  tbe  bonds  bad 
been  delivered  to  plaintiff;  that  said  flrm 
bad  assigned  its  cmitract  with  tbe  town  to 
one  Dempsey,  who  was  to  finish  the  w<»-k  on 
the  water  plant;  that  Ford  and  Sethman  bad 
repudiated  the  contract  with  plaintiff  and 
bad  declared  that  the  remainder  of  tbe 
bonds  would  be  disposed  of  elsewhere;  tbat 
plaintiff  had  sold  all  of  the  bonds  for  future 
delivery;  and  that  It  could  not  be  compen- 
sated for  the  damages  which  would  result  to 
it  from  failure  to  receive  tbe  bonds  pur- 
chased, because  Ford  and  Sethman  as  a  flrm, 
and  as  individuals,  were  insolvent.  Demp- 
sey, the  town  of  Dolores,  and  several  of  Its 
officers  were  made  defendants,  as  well  as 
Ford  and  Sethman.  An  emergency  bond  in 
tbe  sum  of  $1,000  was  given,  with  the  other 
plalntifFs  in  error  as  sureties,  and  a  tem- 
porary injunction  Issued,  as  prayed  In  the 
complaint.  It  appears  that  Ford  and  Demp- 
sey were  both  served  with  notice  of  the  re- 
straining order,  and  that  Dempsey  then  made 
an  arrangement  with  plaintiff  for  tbe  de- 
livery to  it  of  the  bonds  which  he  was  to  re- 
ceive for  flnlshlng  the  work.  Shortly  there- 
after tbe  plaintiff  caused  the  suit  to  be  dis- 
missed, without  notice  to  Ford.  It  further 
appears  tbat  two  days  after  the  snit  was  dis- 
missed Ford  filed  an  answer  In  the  suit,  and 
a  moticm  to  change  the  order  of  dismissal 
so  that  it  would  be  an  order  of  dismissal  by 
the  court.  At  the  same  time  he  gave  notice 
that  he  would  apply  for  Judgment  on  the 
emergency  bond.  The  motion  for  a  Change 
In  the  order  and  for  judgment  on  the  bond 
was  denied.  Ford,  defendant  in  error  here, 
tben,  as  the  sole  plaintiff,  began  a  suit  on  the 
bond,  alleging  the  issue  of  the  restraining 
order,  the  giving  of  tbe  bond,  that  there  was 
in  fact  DO  emergency,  and  that  the  suit  had 
been  dismissed  by  the  plaintlft.  The  answer 
sets  up  the  agreement  with  Dempsey  for  tbe 
purchase  of  the  bonds  coming  to  him,  and 
alleges  that  without  the  restraining  order 
such  purchase  could  not  have  been  made.  It 
also  alleges  that  the  ruling  on  the  motion  to 
change  the  order  of  dismissal  and  for  Judg- 
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ment  od  the  bond  was  an  adjndlcatloa  of  tbe 
cause  on  Its  merits.  Judgment  tor  the  plain- 
tiff In  t&e  sum  of  $1,000  vas  entered  on  the 
pleadings.  The  defendants  In  that  salt  bring 
the  cause  here  for  review. 

{1]  Several  groonds  for  xerersal  are  pre- 
MDted.  hnt  In  our  view  of  the  case  we  need 
not  ccnalder  Qiem  all.  We  take  up  first  the 
one  raised  by  this  query: 

"Can  a  defendant  in  an  InJuQction  proceed- 
ing recover  apoD  an  eme^ency  bond  given  for 
tbe  pnrpoae  of  securing  a  temporary  restrain- 
ing order,  without  proof,  or  a  findinf^  hj  tbe 
eoart  tliat  an  emergency  for  the  restraining  or- 
der did  not  exist,  or,  existing,  was  brought 
aboat  by  an  act  or  omission  of  or  for  tbe  plain- 
tUr,  or  by  bis  knowledge?" 

The  statute,  section  164  of  the  Code,  as 
published  in  R.  S.  1908.  which  requires  the 
emergency  bond,  provides  that: 

It  shall  be  "conditioned  for  tbe  payment  of 
the  sam  therein  mentioned  to  the  defeadant  if 
it  diall  be-  adjudged  that  such  emergency  did 
not  exist  or  that  the  piaintiff  created,  or  con- 
nived at  its  creation,  by  neglect  or  otherwise." 

The  undertaking  in  the  bond  on  which  the 
gait  was  brooght  was  that: 

The  obligors  would  "pay  the  sum  of  $1,000  to 
Qit  said  defendants  in  tbe  event  that  it  shall  be 
determined  and  adjudged  by  the  court,  upon  the 
hearing  of  said  applicetioD,  that  tbe  emergency 
did  not  exist,  or  that  the  ptaintiff  created  or 
connived  at  Its  creation,  by  n^lect  or  other- 
wise." 

Tbe  theory  of  d^endant  in  error  Is  that 
the  dismissal  of  the  suit  at  the  Instance  of 
the  plalntifir  Is  an  admission  that  an  emer- 
gency did  not  exist  In  snpport  of  this  posi- 
tion, counsel  cites  several  cases,  all  of  which 
are  to  the  effect  that  a  dismissal  or  a  dis- 
continuance of  the  suit  by  plalntlfr  has  the 
same  effect  as  a  decision  of  the  court  that 
the  injunction  was  improperly  sued  oat.  To 
this  rule,  however,  there  la  a  well-recognized 
excepthn  which  prevents  Its  application  In 
cases  where  the  voluntary  dismissal  Is  for 
matters  done  or  arising  subsequent  to  the  is- 
sue of  the  injunction,  where  the  original  Is- 
suance was  proper.   22  Cyc.  p.  1029. 

The  record  In  this  case  shows  that  the  suit 
ims  dismissed  after  an  arrangement  had 
been  made  with  Dempsey  to  sell  to  plaintiff 
all  the  bonds  coming  to  him;  that  Is,  all  of 
the  issue  not  already  delivered  to  plaintiff. 
Clearly,  with  this  arrangement  made  the  ob- 
ject of  the  Injunction  had  been  obtained,  and 
there  was  no  reason  for  continuing  the  suit 
The  dismissal  was  therefore  brou^t  about 
by  matters  arising  subseqqent  to  the  issue  of 
the  injunction.  Hence  the  cases  do  not  ap- 
lAy,  even  if  It  were  conceded  that  th^  are 
authority  in  any  case  of  a  voluntary  dis- 
missal of  an  emergency  injunction  Issued  un- 
der the  statute.  But  we  do  not  rest  the  case 
on  this  exception  to  a  general  rule.  The 
statute  plainly  Intends  that  tbe  sum  named 
In  the  bond  shall  be  a  penalty  Inflicted  upon 
the  obligors  for  aiding  In  securing  a  restrain- 
ing order,  ex  parte,  where  there  was  no 
gronnd  for  its  Issue  vrithout  notice.  As 


might  naturally  be  expected,  this  penalty  Is 
not  to  be  imposed  on  a  mere  bnference  that  an 
Mnergmcy  did  not  exist,  but  only  oa  ttie  court* s 
adjudging  that  it  did  not  exist.  By  the  twms 
of  the  bond  the  obllgins  became  liable  only 
In  ease  It  should  'Hm  determined  and  ad- 
judged by  the  court,  upon  the  hearii^  of  said 
application,  that  tiw  emei^ency  did  not  ex- 
ist." etc  It  Is  plain  that  the  dismissal  of 
tbe  suit  did  not  meet  the  conditions  named 
In  the  bmd  as  the  gronnd  of  liability,  nor 
the  terms  of  the  statute  which  prescribes  the 
penalty  and  the  -grounds  of  its  imposition. 

[2]  It  may  be  added  that  as  the  sum  nam- 
ed in  the  bond  is  treated  as  a  penalty,  or 
liquidated  damages,  and  no  showing  Is  re- 
quired of  actual  damages,  it  would  follow 
that  no  single  defendant  would  be  ^titled 
to  it  all,  at  least  as  against  others  who  were 
served  with  notice  of  the  writ  and  presum- 
ably submitted  to  it  In  this  case  the  record 
shows  that  Dempsey  was  served  with  notice 
of  the  order,  though  erai  that  was  not  neces- 
sat7  to  make  him  subject  to  it  if  he  had 
knowledge  of  its  contents.  It  Is  not  neces- 
sary, however,  to  determine  who,  If  any  one, 
had  a  right  to  recover,  since  there  was  no 
determination  on  the  question  of  an  emei^n- 
cy,  the  nonexistence  of  which  is  the  only 
ground  of  recovery  In  this  case.  The  former 
judgment  Is  vacated  and  the  opinion  witti- 
drawn. 

The  judgment  is  reversed. 

Judgment  reversed. 

SCOTT,  J.,  dissents. 


(n  Colo,  uo) 

BENEIDICT  WAREHOUSE  &  TRANSFER 
00.  T.  McKANNON  PIANO  CO. 
(No.  83ia) 

(Supreme  Court  of  Colorado.    Jnty  8,  191(1 
On  Rebeariiv.  Dec.  4. 1916.) 

1,  Wabehousemen  ^=924(2)  ~  Liability  fob 
Lobs— Reasonable  Care. 

Under  Laws  1911.  p.  669,  f  21  (Mills*  Ann. 
St  1912.  S  7783),  making  warehousemen  liable, 
in  the  absence  of  agreement  onlv  for  loss  or  in- 
jurv  to  goods  reanmng  from  failure  to  "exercise 
Bucn  care  in  regard  to  them  as  a  reasonable, 
careful  owner  of  similar  goods  would  exercise," 
a  warehouseman  was  not  liable  for  damages  to 
stored  goods  caused  by  an  unprecedented  cloud- 
burst and  flood,  where  as  soon  as  notified  of 
the  flood  by  the  watchman  it  used  every  reason- 
able effort  to  save  the  goods,  and  the  premises 
in  which  the  goods  were  stored  had  been  used  for 
storing  goods  of  a  perishable  nature  for  20 
years  nreviooaly  without  any  loss  from  floods 
and  without  any  water  entering  such  premises, 
and  it  did  not  appear  that  a  flood  had  occurred 
in  the  locality  in  tbe  whole  history  of  tlie  dty, 
since  such  a  flood  oonld  not  reasonably  Iiave 
been  anticipated. 

[Ed.  Note.— For  other  cases,  see  Warehonse- 
men.  Cent  Dig.  f  49;  Dea  Dig.  «=s>24(2).] 

2.  WABEHousncBH  •»S4^)— AcnoifS— QUES- 

TlOIf  FOB  JUBT. 
In  action  against  warehouseman  for  In- 
jury to  gooda,  reasonable  diligence  and  care 
on  nia  part  is  a  question  to  be  determined  by  the 
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Jury  from  flie  Burroandlnc  dnnimstanees  where 
there  is  Rubstantial  evioence  upon  which  to 
Bubmit  such  issue,  but  in  the  aSaenee  of  such 
evidence,  it  is  b  question  of  law  for  the  court. 

[Ed.  Note.— For  other  cases,  see  Warehoose- 
men,  Cent  IMg.  8  84;  Dec.  Dig.  «=>34(9).] 

3.  WaBEHOUSEMEN  $=s>24(2)  —  LUBIXITT  FOB 
Loss  —  RSASOKABLB  CAU  —  FaXLUBK  TO 
OUABD  AOAIKBT  INJUBT. 

Where  b  cloudburst  and  flood  could  not  rea- 
80Qabl7  have  been  anticipated,  failure  of  a  ware- 
houseman to  talte  steps  to  prevent  injury  to 
stored  i^ooda  from  such  a  source,  by  storing  the 
goods  in  an  uppw  floor  or  by  securinc  the 
pladng  of  a  culvert  in  a  railway  embankment 
ID  the  vicinity,  was  not  negligence. 

{Eid.  Note.— For  other  cases,  see  Warehouae- 
men.  Cent.  Dig.  {  49;  Dec.  Dig-  «:»24(2)J 

Scott,  X,  dinenting. 

Eb  Banc.  Brror  to  District  Court,  Glty 
and  Countr  of  Deurer;  James  H.  Teller, 
Jadge. 

Action  by  the  UtiKaiaum  neno  Company 
against  the  Benedict  Warehouse  ft  Transfer 
Company.  Jndi^ent  tor  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  re- 
manded. 

Gillette  &  Clark,  of  Denver,  for  plaintiff 
In  error.  Charles  K.  PbllUpps,  of  Denver, 
tor  def^mdant  in  wror. 

GABBERT.  C.  J.  In  July,  1912,  the  Bene- 
dict ifParehouse  &  Transfer  Company  was  en- 
gaged Id  Ibe  business  of  receiving  and  stor- 
ing goods  for  hire  In  the  dty  of  Denver. 
Prior  to  the  14th  day  of  that  month  the  Mo- 
Kannon  Piano  Company  had  stored  with  the 
warehouse  company  a  number  of  pianos, 
which  on  that  date  were  badly  damaged  by 
being  flooded  with  water.  The  piano  com- 
pany brought  suit  against  the  warehouse 
company  to  recover  their  value.  The  trial  of 
the  cause  resulted  in  a  verdict  for  plaintiff, 
upon  which  Judgment  was  rendered.  The 
defendant  brings  the  case  here  f6r  review  on 
error- 

On  motion  of  defendant  certain  portions  of 
the  original  complaint  were  stricken.  The 
plaintiff  then  filed  an  amended  complaint 
which  the  defendant  moved  to  strike,  upon 
the  ground  that  It  was  a  departure  from  the 
cause  originally  pleaded.  This  motion  was 
overruled.  The  defendant  then  answered, 
putting  In  Issue  the  value  of  the  pianos  and 
the  extent  they  were  damaged,  and  by  a  fur- 
ther defense  alleged  that  they  were  damaged 
by  causes  over  which  It  had  no  control  and 
for  which  it  was  not  responsible,  and  that 
in  storing  the  pianos  It  exercised  such  care 
as  a  reasonable,  careful  owner  of  similar 
articles  would  exercise.  This  defense  was 
put  In  issue  by  replication.  Counsel  for  de- 
fendant assign  as  errors  that  the  amended 
complaint  does  not  state  a  cause  of  action; 
the  exclusion  of  testimony;  that  by  an  In* 
stmctton  given  the  burden  was  placed  upon 
the  defendant  to  acquit  Itself  of  negligence; 
and  that  the  evidence  fitUs  to  make  a  case 
against  the  defendant. 


[1]  By  section  21,  c.  226,  Laws  1911  (sec- 
tion 7783,  mils'  St.  1912),  relating  to  ware- 
housemen, their  liability  is  fixed  as  follows: 

"A  warehouseman  shall  be  liable  for  any  loa 
or  injury  to  the  goods  caused  by  his  failure  to 
exercise  such  care  in  reipsrd  to  them  as  a  rea- 
sonable, careful  owner  of  similar  goods  would 
exercise,  but  he  shall  not  be  liable,  in  the  ab- 
sence of  an  agreement  to  the  contrary,  for  any 
loss  or  injury  to  the  goods  whidi  could  not 
have  been  av<aded  by  the  ezerdse  of  such  care.* 

The  cause  was  tried  upon  the  issue  of 
whether  the  defendant  exercised  the  care  Im- 
posed by  law,  and  If  the  festimooy  estabUshea 
that  defendant  was  not  guilty  of  negligence, 
then  It  la  not  liable  for  the  damage  to  the 
pianos,  and  wa  shall  first  ctmalder  that  ques- 
tion, which,  If  d^»rmlned  In  favor  of  de- 
fendant, rendsrs  it  nnnecessary  to  consider 
the  other  errors  assigned.  The  warehouse  of 
defendant  is  a  brick  stnu^ure,  erected  la 
1891,  near  the  Twentieth  street  viadnct  in  Uw 
dty  of  Denver,  and  has  been  contlnnoiisly 
used  as  a  public  warehouse  for  20  years  prior 
to  the  date  the  pianos  In  question  were  dam- 
aged. It  has  a  basement  in  which  these 
pianos  were  stored.  The  erenlng  of  July  14, 
1912,  this  basement  was  filled  by  flood  wa- 
ters which  practically  destroyed  the  pianos. 
The  part  of  the  dty  in  which  the  Benedict 
warehouse  Is  located  Is  particularly  adapted 
for  warehouse  purposes  by  reason  of  track- 
age fadlitles.  In  the  immediate  vidnity  a 
half  dozen  or  more  private  warehouses  of 
leading  business  concerns  are  located,  and 
have  been  used  for  storage  purposes  from  20 
to  30  years.  Some  of  these  have  basements  in 
which  for  many  years  articles  that  would  be 
injnred  by  water  were  stored.  For  many 
years,  and  with  the  knowledge  and  consent 
of  the  owners,  goods  of  a  perishable  nature 
have  been  stored  In  the  basement  of  the  Bene- 
dict warehouse.  At  one  time  a  leading  dry 
goods  establishment  leased  two  basement 
compartments  of  the  warehouse  and  used 
them  for  storing  dry  goods.  At  no  time  since 
the  Benedict  warehouse  was  erected  have 
goods  been  injured  from  water  In  the  base- 
ment nor  at  any  time  bad  water  ever  entered 
through  the  basement  windows.  During  the 
entire  period  the  locality  has  been  occupied 
by  warehouses,  which  ranges  from  20  to  30 
years  prior  to  July,  1912,  It  appears  that  no 
flood  had  ever  occurred  In  the  vicinity  of  the 
Benedict  warehouse.  In  fact,  it  does  not  ap- 
pear that  In  the  entire  history  of  the  dty  of 
Denver  any  flood  had  occurred  In  that  local- 
ity. On  the  afternoon  of  July  14,  1912,  an 
unusually  heavy  rainstorm  occurred  in  Den- 
ver. According  to  the  weather  bureau,  this 
rain  broke  all  records  for  the  heaviest  fall 
of  rain  within  short  periods.  Mr.  Benedict, 
the  manager  of  the  warehouse  company,  vlrit- 
ed  the  warehouse  in  the  evening  shortly  after 
the  rain  ceased.  He  found  nothing  wrong. 
There  were  only  the  usual  puddles  and  shal- 
low pools  of  water  In  the  vicinity  whidi  fol- 
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low  a  beavy  rain.  In  the  early  evening  word 
was  received  In  Denrer  that  Cherry  creek 
was  "oa  a  boom."  The  fixe  and  police  d^MUt- 
ments  at  once  took  steps  to  notify  regents 
of  the  lowlands  along  tba  Katte  bottom  of 
the  flood  that  mis  coming  down  Caierry  creek. 
This  stream  flows  Into  the  Platte  a  half  mile 
or  more  above  the  point  where  the  Benedict 
warehouse  Is  located.  It  was  not  uitldpated 
that  danger  would  result  from  the  flood  of 
tbe  creek,  except  tliat  the  water  coming  down 
that  stream  would  cause  an  unusual  rise  in 
tbe  Platte.  Mr.  Benedict,  who  was  at  borne, 
received  word  from  the  watchman  at  tbe 
warehouse  about  8:1S  p.  ra.  that  tbe  fire  de- 
partment had  been  warning  everybody  of  pos- 
sible danger.  He  at  once  telephoned  bis  fore- 
nmn  and  started  for  the  warehouse.  He  was 
detained  because  tbe  flood  was  so  high  at  the 
Seventh' avenue  bridge  that  tbe  street  car' be 
was  In  was  not  permitted  to  cross.  He  and 
his  foreman  arrived  in  tbe  near  vicinity  of 
tbe  warehouse  In  an  automobile  about  9 
o'clock.  At  Uiia  time  tbe  water  aroimd  tbe 
warehouse  was  so-  deep  they  bad  to  leave  tbe 
machine  and  wade  to  tbe  building.  Tbey 
at  once  undertook  to  remove  tlie  pianos  from 
the  basement,  but  withiu  16  minutes  after 
tbey  reached  tbe  warehouse  the  water  was 
so  deep  In  the  basement  tbey  were  compelled 
to  abandon  their  efforts.  It  appears  from 
tbe  evidence  that  this  water  came  from  an 
overflow  of  Cherry  creek,  which  occurred  at 
some  distance  from  its  mouth  and  flowed 
down  by  the  Union  Station,  tbe  first  floor  of 
which  was  flooded  to  the  depth  of  a  foot  or 
more.  Between  tbe  river  and  tbe  warehouse 
was  a  railroad  embankment,  which  had  been 
constructed  about  1S8L  It  was  several  hun- 
dred feet  from  tbe  warehouse.  This  embank- 
ment obstructed  the  flow  of  tbe  flood  water  to 
tbe  river,  and  caused  it  to  back  up  and  ac- 
cumalate  so  that  it  flowed  through  the  baset 
ment  windows. 

[2]  This  flood  had  no  connection  wltb  tbe 
rain  In  the  afternoon,  but  was  caused  by  a 
clondbutBt  which  occurred  in  the  upper  basin 
of  Cherry  creek,  many  miles  above  the  city 
of  Denver.  From  the  foregoing  facts  estab- 
lished by  testimony  which  Is  undisputed,  tbe 
question  to  determine  is  whether  tbe  defend- 
ant was  guilty  of  negligence,  or,  more  nearly 
In  ttie  language  of  tbe  statute  fixing  the  Ua- 
tautj  of  warehousemen,  did  tbe  defendant 
fail  to  exercise  that  degree  of  care  In  storing 
the  pianos  that  a  reaaonatto  careful  owner  of 
similar  articleB  would  ezerdse?  It  Is  wOU 
settled  that  warehonaemen  are  not,  like  com- 
mon carriers,  insurers  of  goods  committed  to 
ttieir  eavB  and  liable  fbr  all  losses  not  oc- 
casioned by  the  act  of  God  or  tbe  public 
enemy,  but  are  ordinary  baileea  for  hire,  and 
as  such  bound  only  to  common  care  and  dili- 
gence and  liable  only  for  want  of  such  dill- 
gence  and  care.  Note  to  American  Brewing 
Association  v.  Talbot,  64  Am.  St.  Bap.  638. 
What  constitutes  reasonable  dlUgence  and 


care  is  a  question  to  be  determined  by  tbe 
Jury  in  view  of  the  surrounding  circumstanc- 
es where  there  is  substantial  evidence  upon 
whidi  to  submit  sndli  an  issue,  but  in  the 
absence  of  such  evld«u»  it  becomes  a  ques- 
tion of  law  to  be  determined  by  tbe  court 
This  brings  os  to  tbe  proportion  of  whether 
tbe  defendant  by  the  exercise  ot  reasonable 
care  and  dlllgenoe  should'  have  anticipated 
that  a  flood  might  occur  which  would  fill  tbe 
basement  of  Its  warehouse.  It  does  not  ap- 
pear that  any  floods  bad  ever  occurred  in 
that  locality.  For  20  yeara  covering  the  pe- 
riod dating  from  tbe  erection  of  tbe  ware- 
bouse  down  to  tbe  time  of  the  fiood  water  had 
not  entered  tbe  basement  from  any  source. 
It  aflirmatlvely  appears  that  for  a  period  of 
30  years  no  damage  had  been  caused  by  flood 
waters.  In  such  circumstances  tbe  defendant 
cannot  be  held  responsible  for  not  anticipat- 
ing a  flood,  unless  we  require  such  knowl- 
edge of  events  before  they  take  place  which 
no  human  being  can  either  claim  to  possess 
or  be  held  responsible  for  not  acting  upon. 
In  cases  not  governed  by  special  or  more 
stringent  rules  than  tbe  one  at  bar  the  law 
Is  that  mischief  from  a  cause  which  in  the  ex- 
ercise of  reasonable  care  could  not  have  been 
foreseen  and  anticipated  cannot  be  made  tbe 
basis  upon  which  to  predicate  negligence. 
American  Brewing  Assodatfon  v.  Talbot,  su- 
pra, 141  Mo.  674,  42  S.  W.  679.  64  Am.  St 
Rep.  538;  Backus  v.  Start  {C.  C.)  13  Fed.  69; 
Ray  on  Negligence  of  Imposed  Duties,  133. 

[3]  The  only 'evidence  tending  to  show  any 
apprehension  of  danger  upon  the  part  of  de- 
fendant Is  the  testimony  of  the  manager  of 
tbe  piano  company  and  another  witness,  who 
testified  that  about  ten  days  after  the  flood 
they  bad  a  conversation  with  the  mafiager 
(Benedict)  of  the  warehouse  company,  vrh&i 
be  tocd£  them  to  the  railroad  embanlunent 
previously  mentioned  and  said: 

"Here  la  where  there  should  have  been  a  cul- 
vert I  have  been  after  the  BuiUngton  BaU- 
road  for  three  y^rs  to  put  a  culvert  In  here, 
and  I  have  been  ezjiecting  and  have  known  that 
if  we  ever  had  any  heavv  rains  we  would  be 
flooded  here;  It  would  back  up  against  this 
dike  and  flood  us." 

From  this  testimony  the  Inquiry  Is  wheth- 
er it  had  a  tendency  to  show  that  defendant 
by  the  exercise  of  reasonable  care  should 
have  apprehended  that  the  embankment 
would  cause  flood  waters  to  fill  the  basement 
of  tbe  warehouse  by  preventing  tbem  reach- 
ing the  river,  or,  In  other  words,  does  it  tend 
to  prove  that  defendant  was  nei^Ugrat  In 
atfwing  the  pianos  in  the  basanent  of  Its 
wareboDse,  located  in  such  proximity  to  tbe 
embankment  that  It  would  Impound  flood  wa- 
ter, and  thus  canae  tbe  basemmt  to  be  filled. 
Unquestionably,  If  it  bad  not  bera  for  tbe 
embankment,  tbe  basement  would  not  have 
been  flooded,  bat  It  was  not  a  menace  or 
source  of  danger,  except  In  case  of  a  flood 
which  would  thereby  be  Intercepted,  and  so 
whether  defendant  was  negligent  turns  not 
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upon  the  qnesticMi  of  an>rebeDBloa  of  what 
would  occar  In  the  OTent  of  a  flood  In  con- 
nection  with  the  embankmeDt.  bat  whether  a 
flood  sbonld  have  been  anticipated.  It  Is 
not  by  Inquiring  Into  the  apprehensions  and 
fears  of  the  manager  of  the  war^ouse  com- 
pany as  to  what  might  happen  in  case  of  a 
flood  In  the  absence  of  a  culvert  In  the  em- 
bankment that  the  qaestlon  of  reasocable 
care  Is  to  be  ascertained,  bat,  to  r^>eat, 
whether  It  was  negligence  not  to  have  antici- 
pated a  flood.  This  question  we  have  deter- 
mined in  the  negative;  consequently  it  was 
not  negligence  to  fail  to  foresee  the  results 
which  would  follow  a  flood  in  connection 
with  embankment.  The  failure  to  take  pre- 
cantI(Ki8  to  prev^t  an  Injury  which  If  taken 
would  have  prevented  It  Is  not  negligence 
when  the  real  source  of  the  Injury  could  not 
reasonably  have  been  anticipated.  American 
Brewing  Ass'n  v.  Talbot,  supra.  And  so  in 
the  case  at  bar,  had  the  defendant  taken 
the  precaution  to  store  the  pianos  on  an  up- 
per floor,  or  had  a  culvert  been  constructed 
in  the  railroad  embanlunent  through  which 
the  flood  waters  could  have  escaped,  they 
would  not  have  been  damaged.  But  under 
the  ordinary  rule  of  due.  caution  and  care 
this  cannot  be  taken  into  account  when  It 
appears  It  could  not  be  reasonably  antldpat- 
•ed  that  the  basement  would  be  flooded  by  the 
overflow  of  Gheny  creek  or  from  any  other 
source.  . 

When  the  manager  of  the  warehouse  com- 
pany and  his  assistants  reached  the  ware- 
house, they  at  once  took  steps  to  remove  the 
pianos  by  an  elevator  to  the  next  floor. 
Within  a  few  minutes  they  were  compelled 
to  abandon  tliis  work  because  the  basement 
filled  so  rapidly.  The  motor  which  operated 
the  elevator  was  In  the  basement,  and  the 
flood  soon  rendered  It  useless  aa  a  motive 
power.  It  is  urged  by  counsel  for  plaintiff 
that  placing  the  motor  where  It  would  be  li- 
able to  be  flooded  was  negligence.  As  al- 
ready pointed  out,  it  could  not  t>e  reasonably 
antldpated  that  the  basement  might  t>e  flood- 
ed. It  is  also  urged  by  counsel  for  plalntUf 
that  whether  the  defendant  had  exercised 
due  care  In  endeavoring  to  remove  the  pianos 
after  learning  of  the  situation  was  an  issue 
from  which  the  Jury  could  determine  that 
defendant  was  guilty  of  negligence.  Hie 
heavy  rain  in  the  afternoon  had  not  caused 
any  flooding  of  the  basement  After  that 
rain  ceased  the  manager  visited  the  ware- 
house. At  that  time  he  was  not  aware  of 
the  flood  coming  down  Cherry  creek,  whl<di 
snbsegnfently  caused  the  damage,  and  knew 
nothing  regarding  It  until  advised  by  the 
watchman  at  the  warehouse.  Tlie  latter 
learned  of  it,  so  he  sajs,  about  7:80  or  8 
o'clock  p.  DL,  but  states  that  aa  toon  aa  be 
was  told  the  flood  wu  «Hnliig  he  telephoned 
the  manager,  irtio  says  tbla  was  about  8:15 
p.  m.,  and  it  ai^eara  that  be  acted  luvmptly 
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In  endeavoring  to  reach  the  warehouse,  tele- 
phoning for  assistance,  and  on  the  way  pick- 
ing up  two  employ^  and  at  once  took  steps 
to  remove  the  pianos. 

There  Is  testimony  to  the  effect  that  a  few 
days  prior  to  the  flood  the  manager  of  the 
piano  company  objected  to  having  the  pi- 
anos stored  in  the  basement  This  objection, 
however,  was  not  upoa  the  ground  that  there 
was  any  danger  of  a  flood.  From  the  testi- 
mony we  are  of  opinion  that  the  defendant 
was  not  guilty  of  negligence. 

The  former  opinion  Is  withdrawn,  the  Judg- 
ment entered  thereon  vacated,  and  the  judg- 
ment of  the  district  court  reversed,  and  the 
cause  remanded  for  further  proceedings  la 
harmony  with  the  views  herein  expressed. 

Judgment  reversed. 

SCOTT.  J.,  dissents.    TELLBB,  3^  not 

partlc^tlng. 

On  Behearlng, 

FEB  CDBIAU.  On  petition  tor  rahwirlTift 
counsel  amid  cuiia  request  that  ttie  opinion 
be  modified  in  certain  partlenUus  beeanse 
what  is  said  regarding  the  flood  may  affect 
otber  llUgatton  now  pending.  Oa  this  sub- 
ject It  is  only  necessary  to  say  that  the  deet 
slon  is  based  npoa  the  record  in  the  caaa 

naitoaritig  denied. 

'  (O  Colo.  M5) 

MULLER  V.  PENN  MCT.  LIFE  INS.  CO.  OF 
PHILADELPHIA  (NATIONAL  JEWISH 
HOSPITAL  FOB  CONSUMPTIVES,  Inter- 
vener).   (No.  S29^) 

(Supreme  Court  of  Colorado.    July  3,  191& 
Beh«aring  Denied  Dec.  4,  1816.) 

IRSUBANOB  «=»68T— CHAZfOB  OF  BSNBRCUKT 

— SucpLB  Assianiairr. 
Wbere  the  poller  gave  the  insured  the  right 
to  change  the  beneficuiry  In  writing,  providing 
that  a  uiange  should  be  valid  only  if  indorsed 
on  the  policy  b;  the  insurer  at  the  home  office* 
and  that  any  assignment  should  b«  furnished  the 
insurer  and  attached  to  the  policy,  a  simple  a** 
signment  as  collateral  to  secure  a  loan,  not 
sent  to  tlie  insure,  did  not  affeet  the  beneft- 
dary's  right  which  could  be  changed  omy  bjr 
compliance  with  the  terms  of  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insnianosh 
Cent  Dig.  |  1469;  Dec  EHg.  «=>587.] 

Eb  Banc.  Error  to  IMstrlct  Court,  Ottf 
and  Gonnly  of  Denver;  Harry  0.  Biddle^ 

Judge. 

'Action  by  Bertha  S.  Huller  against  the 
Penn  Mutual  life  Insurance  Company  of 
Philadelphia,  wherein  the  National  Jewish 
Hospital  for  Consumptives  intervened.  Xo 
review  a  Judgment  against  her,  plainUtt 
brings  uror.   Beveised  and  remanded. 

Hindry,  Friedman  &  Brewst«  and  O.  F. 
Olay,  aU  of  Denvw,  for  idaintlff  in  wror. 
Morris  ft  Orant,  of  Denvw,  for  defttidant 
in  error.  Jos^  8.  Jaffa,  at  Daivw.  Sot 
Interraw. 
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TTTTT.,  3,  Tbe  qnestioai  to  be  determined 
U  whether  a  policy  of  Icsnrance  lasued  by 
the  Penn  Mato&l  JAfe  Inaarance  Oompany 
to  Alfred  Muller  (now  deceased)  upon  Ma  life 
shaU  be  paid  to  his  wife,  Bertha  S.  Mailer, 
named  as  the  benefldary,  or  to  an  assignee 
as  trustee  for  certain  creditors  of  the  de- 
ceased. The  judgment  was  against  the  wid- 
ow. There  la  no  dispute  pertaining  to  any 
material  fact  The  real  contention  inrolves 
the  construction  of  the  policy.  The  record 
discloses  that  Mr.  Muller  secured  this  policy 
but  a  short  time  before  his  death ;  It  bears 
date  May  23,  Upon  July  the  11th  fol- 

lowing he  authorized  his  steiograidier  to 
write  a  letter  to  Mr.  Alocandsr  which  reads 
as  follows: 

"Denver,  Colorado,  July  14,  1911. 
"Mr.  Hugh  J.  Alexander,  Care  of  Capitol 
National  Bank,  (^br— My  Dear  Mr.  Alexander: 
I  hand  you  berewttn  four  life  Insurance  policies, 
assigned  to  you  as  trustee,  to  secure  uie  pay- 
ment of  piy>raiHSory  notes,  as  per  assignments 
fasrewitb  indoaed. 

"Very  truly  yonrs,  Alfred  Muller. 

"ISigned  by  the  stenograplisr.]" 

The  policy  in  qaesttao,  along  wltii  others, 
was  transmitted  to  Mr.  Alexander  with  this 
letter  and  the  assignment  therein  referred 
to,  whldh  reads: 

"For  value  received,  I  hereby  sell,  assign, 
tranv^,  and  set  over  all  my  ngbt,  title,  ana 
interest  whatsoever  of,  in,  and  to  policy  No. 
658097  on  the  life  of  Alfred  Muller  (t£e  in- 
sured) Id  the  Penn  Mutual  Life  Insuraoce  Com- 
pany of  Philadelphia,  unto  Hogh  J.  Alexander, 
trustee,  of  Denver,  Colorado. 

"This  assignment  is  made  to  secure  the  pay- 
ment of  a  promissory  note  for  ^8,000,  payable  to 
the  Oapitol  National  Bank  of  Denver,  dated 
J^T  16,  1911,  and  indorsed  by  this  insured. 

"Witness  mj  hand  and  seal,  Denver,  atate  of 
Ofdorado,  this  fonrteentii  (14th)  day  of  July, 
1911.  Alfred  Mnllw.  [SeaU 

''Witnesses: 

"Edith  M.  HilL  • 
"Adelia  Murphy. 

"Becorded  8-7-iL*' 

It  Is  conceded  that  at  the  time  of  the  de- 
Urery  of  this  assignment  and  the  policy  in 
qnesUon  to  Mr.  Alexander  the  insured  was 
,  indebted  to  the  Intervener  hospital  assoda- 
*tton,  or  to  the  Capitol  National  Bank,  or 
both,  in  excess  of  the  amount  called  for  by 
this  policy.  It  is  unnecessary  to  go  into  the 
complicationa  concerning  this  Indebtedness; 
as  it  was  amply  sufficient  to  justify  the 
legitimate  pledging  of  any  securities  which 
Mr.  Muller  might  own  for  its  payment.  Mr. 
Muller  died  August  1,  1911,  and  neither  the 
assignment  nor  the  policy  were  delivered  to 
the  company  for  any  indorsement  thereon, 
or  to  take  any  action  concerning  until  about 
a  week  after  his  death,  and  no  effort  was 
made  to  do  so  prior  thereto. 

The  portions  of  the  policy  necessary  to 
consider  are  that  the  company  Insured  the 
Ufe  of  Alfred  MuUer  in  the  sum  of  ^,000, 
and  promises  to  pay  at  Its  home  oflSoe  in 
Philadelphia  onto  Bertha  S.  Mollor,  his  wife, 
If  she  snrrlTe  him,  otherwise  to  Us  execa- 
tms,  adminlatratOTS,  or  asdgiui*  tlie  aald 
nun  insured  during  the  conflpgaim  In  force 


of  this  imllcy.  It  requires  payment  In  ad- 
vance of  the  premium  in  every  year  during 
the  life  of  the  Insured,  or  until  20  full  year 
premiums  shall  have  been  paid.  The  dause 
concerning  change  of  beneficiary  reads: 

"The  right  of  revocation  is  reserved  by  the 
Insured.  When  the  right  has  been  reserved,  the 
insured  shall  have  full  jiower  wliUe  this  policy  is 
in  force  (subject  to  any  previous  assignment) 
to  change  the  present  ben^dary  or  beueS- 
daries.  Such  change  shall  be  made  in  writing 
and  shall  be  vali(j  only  upon  ita  endorsement  on 
this  policy  by  the  company  at  the  home  office." 

It  prorldes  that  the  poll<7  shall  participate 
annually  In  surplus  earnings,  etc.,  also  for 
extended  insurance,  paid-up  insurance,  loan 
or  cash  surrender  value  privileges,  also  for 
automatic  extensi(Hia,  etc^  and  provides  fur* 
ther  that  at  the  expiration  ot  the  20-year 
period  ttiat  it  shall  become  a  foil  paid  up 
policy,  or  at  the  election  of  the  Insured  be 
subject  to  a  cash  surrender  value,  etc.  The 
clanae  OHtcemlng  assignment  reads: 

"Any  assignment  of  this  policy  shall  be  fur- 
nished to  the  company  and  a  duijlicate  thereof 
attached  hereto.  Any  daim  against  the  com- 
pany arising  under  any  assignment  of  tills  pol- 
icy shall  be  Bubject  to  proof  of  interest  No 
assignment  shall  impose  any  obligation  on  this 
company  until  it  has  recdved  the  original  there- 
of, nor  does  the  company  guarantee  the  sufficien- 
cy or  validity  of  any  assignment." 

lliere  la  a  line  of  antboritlea  v^ch  holds 
that  the  questkm  of  notice  to  tba  conqjtany 
of  the  assignment,  and  the  Indorsement  1^ 
it  npm  ito  books^  is  iiAended  for  the  com- 
pany's protectim,  and  Is  a  mattw  which 
concerns  it  and  the  insured  only,  and  which 
can  be  waived.  By  the  pleadings,  the  insnr* 
ance  company  having  expressed  its  willing-  . 
nesB  to  recognize  the  assignment  bf  its  al- 
legatlons  that  the  policy  belonged  to  the 
bank  for  ^rtiom  Mr.  Alexander  was  acting  as 
trustee,  we  can  assnme  that  the  assignment, 
so  fftr  aa  that  phase  of  the  case  is  concerned, 
had  the  same  force  and  ttteOt  that  it  would 
have  had  had  the  terms  of  the  policy  con- 
cerning it  been  compiled  with.  The  question 
which  then  presents  itself  is:  When  the 
terms  of  the  policy  are  considered  as  a  whole, 
what  passed  to  Mr.  Alexander  by  virtue  of 
this  assignment?  In  the  case  of  Johnson 
V.  New  York  Life  Insurance  Company,  56 
Colo.  178,  at  page  190,  138  Pac  414,  at  page 
418  (L.  R.  A.  1916A.  868),  we  had  occasion  to 
comment  upon  a  New  Tork  Life  policy  quite 
similar  in  terms  to  the  one  under  considera- 
tion, In  which  upon  this  qnestion  we  said: 

"The  pertinent  question  ia:  Who  was  the 
beneficiary  at  the  time  of  the  death  of  the  insur- 
ed? The  policy  was  then  in  force,  and  tiiere  was 
in  existence  a  designated  beneficiary  named  in 
the  policy.  There  nad  been  no  change  in  this 
respect.  No  Bcti<Hi  hsd  beai  taken  by  any  tme 
concerning  its  surrender  or  canedlatiou.  Under 
such  dreumstances  the  benefidary  designated 
in  the  policy  ia  entitled  to  recdve  the  money  in 
harmony  with  the  terms  of  the  contract  To 
hold  otherwise  would  be  ineonrtstent  with  the 
great  wdght  of  auth(»ity,  as  wdl  as  violative 
of  well-settled  prindples  pertaining  to  contracts 
of  insuranee." 
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We  hare  again  glvra  tbla  matter  careful 
ooosideratloii,  and  are  of  opinion  that  under 
the  drcuniBtances  bere  discloaed  Mr.  Mallet 
did  not,  by  this  assignment,  make  a  change 
of  beneficiary  or  do  other  than  transfer  his 
expectancy  and  the  rights  then  held  by  him 
therein  nnder  the  terms  of  the  pollcyJ  It 
will  be  obserred  that  his  assignment  states: 

"I  hereby  Bell,  assign,  transfer,  and  set  over  all 
my  right,  title,  and  interest  wnatsoerer  of,  in, 
and  to  policy  No.  G5S087." 

It  follows  that  the  execution  and  delivery 
of  this  assignment  did  not,  under  the  terms 
ot  the  policy,  operate  to  change  the  behefl- 
dary  named  in  the  policy,  and  that  the  In- 
strument itself  exhibited  no  such  intent, 
and  that  the  Insured  could  not,  by  this  meth- 
od, hare  done  so  had  he  desired.  As  stated 
in  the  New  Zork  Life  C^se,  wliich  is  support- 
ed by  the  overwhelming  weight  of  author- 
ity: 

"In  policies  like  this  the  general  rule  le  that 
the  beneficiary  has  an  interest  in  the  policy, 
wUeb,  while  subject  to  be  defeated  by  a  change 
of  beaefieiary,  can  be  defeated  only  in  the  man- 
ner prescriliea  in  the  policy*  the  charter  or  by- 
laws of  the  company,  or  by  statute." 

It  Is  omceded  that  this  was  not  done; 
the  asdgnment  makes  no  mention  of  an  in- 
tentloD  to  change  the  benefldary.  It  is  limit- 
ed by  Its  own  wwding  to  the  right,  title, 
and  interest  of  the  insured.  In  sacb  case  the 
assignment  merely  tianaf  en  tiie  fbm  In* 
terest  of  the  Insured  therein  to  be  deter* 
mined  by  the  terms  of  the  ccmtract  Since 
our  announcement  In  the  New  York  life 
Case,  In  addition  to  the  cases  ther^  relet- 
red  to,  other  cases  have  been  called  to  our 
attention  whidi  sustain  this  conclusioo. 

In  SnlUvan  r.  Blaron^,  76  N.  J.  Eq.  104, 
78  AtL  8£i,  the  assignment  and  policy  were 
both  quite  similar  to  those  under  coa^den.- 
Hon.  In  commenting  at  page  109  of  76  N.  J. 
Eq.,  at  page  844  of  73  AtL*  the  court  said: 

"The  coiitentl<Hi  of  the  d^endants,  however, 
U  that  this  assignment  must  be  treated  as  it 
it  effected  a  change  of  beneficiariesi  and  sub- 
stituted in  the  place  of  the  four  children  (the 
benefidariea  named  in  the  policy)  Marie  b'chaef- 
er  (the  person  named  in  the  assignment).  I 
cannot  accede  to  this  argument,  and,  iu  fact,  do 
not  think  that  there  Is  anything  to  support  it. 
Tba  paper,  in  form,  is  an  assignmenL  It  is 
made  by  a  person  who  has  had  an  assignable 
interest,  and  carries  that  interest.  Tlie  interest, 
as  has  been  pointed  out,  was  contingent,  but 
assignable.  It  does  not  purport  in  any  way 
to  make  a  change  of  ben^ciaries,  or  to  affect 
their  interests.  The  method  of  change  of  bene- 
ficiary is  pointed  out  in  the  contract,  and  that 
method  was  not  pursued  in  any  respect.  It  is 
not  even  attempted  to  be  shown  that  it  was 
effected  according  to  the  rules  of  the  company, 
as  required,  or  that  any  written  notice  there- 
of was  given  to  the  company,  or  that  it  took 
effect  by  indorsement  on  the  twlicy  of  the  com- 
pany, all  of  which  are  requisites.  I  think  it 
Mtiruy  dear  tnm  the  authorities  that,  where 
a  contract  of  insurance  Is  made  payable  to  cer^ 
tain  ben^daries,  their  interests  therein  can 
only  be  (Uvested  u  favor  of  other  benefidarieB 
by  changing  the  contract  in  the  nuumer  in  which 
the  contract  points  out  that  it  must  ba  dumged 
to  effect  that  zesolt.*' 


This  case  was  reviewed  and  the  judgment 
unanimously  affirmed  in  77  N.  J.  Eq.  6^, 
wherein  at  page  068,  78  Aa  150,  ISl,  the 
court  said: 

"If  it  had  been  intended  to  work  a  change  oC 
benefidary  the  method  of  doing  so  was  dearly 
pointed  out  and  should  have  been  followed.  The 
paper  that  was  executed  being  not  a  change  of 
beneficiary,  but  an  assignment,  and  by  its  very 
terms  conveying  only  the  riebt,  title,  and  inter- 
est of  Mrs.  Gahill,  is  concluslTe  of  the  intent 
of  the  parties,  and  should  not  be  extended  by 
construction." 

We  think  this  declaration  q^edally  ap- 
plicable here,  as  well  as  sound,  whldi  is 
practically  the  same  as  announced  in  the  New 
York  Life  Case,  and  call  attention  to  the  fur- 
ther fact  that,  if  this  assignment  was  intend- 
ed to  work  a  change  of  benefldary  the  other 
terms  of  the  policy  in  that  re^>ect  were  not 
complied  with,  that  Is,  no  notice  was  given 
to  the  company  and  no  indorsements  made, 
etc.,  until  after  the  death  of  the  iijsured.  As 
stated  in  the  New  York  Life  Case,  the  bene- 
fldary cannot  be  divested  as  such  unless  it  is 
done  in  the  manner  prescribed  In  the  policy, 
the  charter  or  by-laws  of  the  company,  or  by 
statute.  This  policy,  having  provided  a  meth- 
od, states  that  sudi  diange  shall  be  made  In 
writing  and  shall  be  valid  oi^  upon  its  In- 
dorsement on  this  pcdlcy  by  the  company  at 
its  home  office^  In  sndi  case,  as  stated  in 
many  cases,  tlds  exdudes  all  other  methods. 
An  examlnatim  of  the  authorities  irtiidi  hold 
that  an  assignment  was  Intended  to  and  did 
cause  a  change  of  benefldary  is  in  cases 
where  the  policy  did  not  provide  tot  any 
parttcniar  method  fbr  making  sndt  dianges, 
as  was  pointed  out  In  Martin  t.  Stubblngs. 
126  IU.  887, 18  N.  B.  657,  0  Am.  8t  Rep.  620, 
and  in  Atlantic  Untnal  Ufe  Insurance  CXnn- 
pany*T.  Gannon  et  al.*  179  Mass.  291,  60  N. 
EL  833. 

Other  cases  not  dted  in  Johns<»i  r.  New 
York  life  Insurance  Company,  supra,  and 
several  whldi  have  been  tendered  since  thra, 
and  all  of  which  sustain  the  rule-  herein  an- 
nounced, are  Boberts  v.  Northwestern  Nat' 
Life  Ins.  Co..  143  Ga.  780,  85  S.  1043; 
Grand  Lodge,  etc,  v.  State  Bank,  93  Kan. 
310.  144  Pac.  257;  Lowenstein  v.  Koch,  16S 
App.  IXv.  760,  152  N.  Y.  Supp.  506;  Deal  v. 
Deal,  87  S.  a  395,  69  S,  E.  886 ;  Farra  v. 
Braman,  171  lad.  629, -86  N.  E.  843;  Van- 
asek  V.  Western  Bohemian  Fraternal  Aas'n. 
122  Minn.  273, 142  N.  W.  333,  49  L.  B.  A,  (N. 
S.)  141,  Ann.  Cas.  1914D,  1123 ;  Grand  Lodge, 
etc.,  V.  Edwards,  111  Me.  369,  89  AtL  147; 
Crosby  v.  Mutual  Ben.  life  Ins.  Co..  221 
Mass.  461,  109  N.  E.  865 ;  Haigh  v.  Mentor 
Council  No.  907,  17  PhUa.  <Pa.)  71 ;  Bamer 
V.  Lyter,  31  Pa.  Super.  Ct  435;  Hotd  Men's 
Mnt  Ben.  Aas'n  v.  Brown  (a  C)  S3  Fed.  11. 

Tbe  judgment  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings  not 
Incmsistent  with  the  views  hnela  eipreaBsd. 

Bereraed  and  remanded. 
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GABBEBT.  G.  J.  (specially  concorrlng). 
Were  It  not  for  the  rnlliiff  of  this  court  In 
the  case  of  Johason  v.  New  York  Life  Insnr- 
ance  Gompaor.  56  Colo.  178,  138  Paa  414, 
L.  B.  A.  1916A,  868,  I  would  dissent  on  the 
ground  that  the  Interest  of  Mrs.  Mnller  was 
a  mere  expectancy,  and  that  the  control  of 
the  insured  over  the  policy,  he  having  re- 
served the  right  to  change  the  beneficiary, 
was  as  absolute  and  complete  as  thou^  be 
had  been  the  beneficiary  himself,  or  the  pol- 
icy had  been  payable  to  his  estate,  subject  to 
the  one  limitation  that  a  diange  of  benefi- 
ciary on  the  face  of  the  policy  could  only  be 
made  In  the  mtanner  therein  provided.  The 
Johnson  Case  as  well  as  the  one  at  bar  fails 
to  distiugoiah  between  a  policy  where  a  ben- 
eficiary Is  named  without  power  of  substltu- 
tion  and  one  where  the  insured  retains  the 
right  to  change  the  benefldary.  In  the  first 
the  beneficiary  has  a  vested  Interest  which 
cannot  be  divested  without  bis  consent,  while 
in  the  second  the  Interest  ot  the  benefldary 
Is  conditional  and  subject  to  be  divested 
without  his  knowledge  or  consent  by  the 
tmns  of  the  contract  naming  him  as  such 
which  authorizes  the  Insured  to  assign  the 
policy.  In  other  words,  this  is  a  condition  of 
the  contract,  and  his  right  Is  therefore  'sub- 
ject to  It  And  so  it  follows  that,  where  the 
Insured  assigns  a  poUcy  of  that  character  to 
a  third  party,  the  Interest  of  the  b^efldary 
la  divested. 

In  this  jurisdiction  the  rule  is  otherwise, 
as  declared  in  the  Johnson  Case,  which  can- 
not be  distinguished  from  the  one  at  bar. 
However,  the  rule  in  that  case  worked  a 
great  Injustice,  and  the  result  is  the  same 
in  the  case  under  consideration,  whereas  the 
mle  to  the  effect  that  an  assignment  of  the 
policy,  where  the  Insured  reserves  the  right 
to  change  the  beneficiary  divests  the  latter 
of  all  interest,  whldi  is  sustained  by  abun- 
dant authority,  would  have  meted  out  eract 
justice  in  both  cases. 

nie  writer  Is  anthorlied  to  state  that  Bfr. 
Justice  TELLBB  concurs  in  the  views  above 
ezpiesaed. 


(82  Colo.  229) 
DENVER  &  S.  P.  BY.  00.  T.  CITY  OF 
ENGLBWOOD.  (No.  8542.) 

{Snpmiw  Oourt  of  Otdorado.    July  8,  1916. 
Behearing  Denied  De&  4, 1816.) 

1.  CuazEBS  ^s»12^— Beottlation  of  Fass— 
PowsBs  or  Town. 
Rev.  St.  1908.  |  6676,  requires  town  fran- 
chises to  street  railways  to  be  granted  only  by 
ordmance.  Public  UtiUtiea  Act  (Laws  1913,  p. 
464)  I  13,  reanires  fares  to  be  Just  and  reason- 
able. Section  14  empowers  the  Public  Utilities 
Commission  to  adopt  and  regulate  rates  and 
fares.  Section  21  fixes  the  maximum  street  rail- 
way fare.  Section  23  authorizes  the  commission 
to  change  rates  if  they  are  unreasonable.  The 
ci^  of  Engiewood,  when  a  town,  enacted  an 
ordinance  fixing  certain  fares  in  return  for  a 
franchise.  The  company  thereafter,  and  after 
enactment  of  the  Public  UtilitieB  Act,  raised  its  I 


rate,  dnly  filing  it  with  the  commission,  which 
approved  it  Held  that,  as  the  town  had  no 
right  by  its  ordinance  to  prevent  future  legisla- 
tive change  of  rates,  the  eonunisslMi  had  exdo- 
sive  power  to  fix  the  tariff. 

[Ed.  Note.— For  other  cases,  see  Garrios, 
Gent.  Dig.  SI  1&-20;  De&  Dig.  «s>12(^.] 

2.  Gabbikbs  «=»18(e)— Rbouution  or  Bates 

—Right  to  Imjuncxion. 
Smce  by  the  Public  Utilities  Act  a  review 
of  the  commission's  order  by  the  Supreme  Court 
may  be  bad,  an  interested  party  cannot  uijoin 
collection  of  the  fares  fixed  by  the  commission. 

[Bd.  Note. — For  other  cases,  see  Carriers, 
CenL  Dig.  S8  IB,  1&-18,  20,  24;  Dec.  Dig.  <83> 
18(6).] 

Qabbert,  C.  J.,  and  Teller,  J.,  dissenting. 

En  Banc.  Bttot  to  District  Court,  Arap- 
ahoe County ;  H.  S.  Glau,  Judge. 

Injunction  by  the  C^ty  of  Engiewood 
against  the  Denver  &  South  Platte  Railway 
Company.  After  sustaining  demurrer  to  the 
answer,  the  court  rendered  Judgment  for 
plaintiff  on  defendant's  refusal  to  plead  fur- 
ther, and  defendant  brings  error.  Reversed, 
with  InstructlcHis  to  dismiss. 

W.  H.  Caley,  of  LitUeton,  and  F.  W.  Var- 
ney,  of  Nederland,  for  plaintiff  In  error.  R. 
H.  Blackman,  of  Littleton,  and  Grump  &  Al- 
len, of  Denver,  for  defendant  in  error.  Fred 
rarrar,  Atty.  Gen.,  Frank  C.  West,  Asst.  Atty. 
Gen.,  and  M.  H.  Aylesworth,  of  Denver,  for 
Public  Utilities  Commission. 

SCOTT,  J.  This  is  an  action  in  injunction, 
and  the  issue  was  determined  on  the  plead- 
ings. There  is  no  dispute  as  to  the  facts. 

The  complaint  alleges  that  the  city  of  En- 
giewood, defendant  In  error,  on  the  6th  day  of 
December,  1906,  and  while  It  was  an  incor- 
porated town,  by  ordinance  granted  to  the 
grantors  ot  the  Denrer  St  South  Platte  Ball- 
way  Compai^,  defendant  in  error,  a  tran- 
chlae  for  ttm  c^peration  of  a  street  railway 
upon  and  across  certain  of  its  streets.  That 
section  6  of  said  ordinance  fixed  the  rates 
of  fares  to  be  charged  within  said  dty,  and 
farther  provided  by  reasonable  regulation 
for  the  sale  of  coupon  tickets  which  shall  en- 
title passengers  taking  passage  on  the  cars 
of  said  grantees,  their  successors  or  assigns, 
g(dng  north  on  said  Broadway  at  or  north  of 
Qulncy  avenue,  to  be  transported  the  same  as 
regular  tramway  passengers,  without  extra 
fare  upon  the  cars  of  the  Denver  City  Tram- 
way Gomitany  at  Hampden  arenue,  and  also 
entitling  passengers  going  south  on  the  cars 
of  the  Denver  Tramway  Oompany  to  be  trans- 
ported upon  the  cars  of  said  grantees  to  the 
IntersectltKi  of  any  street  between  Hampden 
and  Qulncy  avenues,  the  latter  inclusive  ave- 
nue without  additional  tere,  upon  presenta- 
tion of  said  coupon  ticket.  It  was  further 
alleged : 

"That  at  the  time  of  the  passage  of  said  ordi- 
nance, and  the  granting  of  said  franchise  to  the 
grantors  of  the  said  defendant,  the  Denver  City 
I  Tramway  Company  was  engaged  In  operating  a 
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street  railway  u  a  common  carrier  between  the 
€ity  of  Denver  and  the  said  Hampden  aTenne,  at 
the  intersection  of  said  Hampden  avenue  and 
Broadway,  in  the  said  city  of  Englewood,  and 
that  thereafter  the  defendant  company  did  until 
on  or  about  the  28tb  day  of  October.  A.  D.  1914, 
substantially  comply  with  the  terms  and  condi- 
tiooa  of  said  section  6  of  said  ordinance,  and  for 
some  years  tliereafter  did  la  fact  provide  for 
those  seeliiDg  passage  upon  the  cars  of  tbe  said 
the  Denver  City  Tramway  Company,  without  ex- 
tra charfc  aa  provided  in  section  0  <rf  said  ordi- 
nance." 

It  Is  then  alleged  that  since  the  said  2Stta 
day  of  October,  1914,  the  defendant  has  re- 
fused to  comply  with  that  provision  of  the 
ordinance  In  the  matter  of  providing  the  sale 
of  coupon  tickets  entitling  passengers  to 
transportation  to  and  from  the  city  of  Denver 
on  the  line  of  the  I>enver  Tramway  Company, 
as  provided  by  tbe  terms  of  the  ordinance. 
Tbe  prayer  was  for  Injunction  to  compel  the 
enforcement  of  tbe  terms  of  the  ordinance  In 
the  particular  respect. 

The  answer  of  the  defendant  company  ad- 
mits the  ordinance  and  the  terms  thereof,  and 
alleges  that  from  the  date  of  the  passage  of 
the  ordinance  up  to  October  28,  1914,  tlie 
defendant  had  given  and  tendered  to  all  per^ 
sons  seeking  passage  on  Its  cars  between  tbe 
point  complained  of  free  service  and  trans- 
fers ^titling  passengers  to  passage  between 
such  points.  The  answer  farther  alleges 
tbat  the  defendant  has  sought  to  make  ar- 
rangements with  the  Denver  Tramway  Com- 
pany tor  the  transfer  of  passengers  taking 
passfu^  opoQ  Its  Uses  between  the  points  set 
out  in  tbe  complaint,  and  tbat  tbe  only  pro- 
Tision  it  bas  been  able  to  make  Is  tbat  the 
Driver  Tramway  Company  shall  receive  five 
cents  from  aU  passengers  so  transferred  and 
transpOTted.  It  Is  tben  alleged  that  the  de- 
fmdant  Is  a  public  tatllity  and  subject  to  the 
provisions  of  the  pnblic  ntlUty  law,  and  fur- 
ther that: 

"Panmant  to  the  provision  of  law  In  such  case 

made  and  provided,  it  did  file  with  the  Pnblic 
Utilities  Commission  of  the  state  ot  Colorado  its 
schedule  of  rates,  and  tbat  its  schedule  of  rates 
so  61ed  were  not  suspended  by  tbe  said  Public 
Utilities  Commission  herein  upon  its  own  motion 
or  upon  the  complaint  of  others  for  a  period  of 
30  days,  and  that  SO  days  expired  from  the  time 
of  tbe  filing  tbe  same  and  from  the  28th  day 
of  September,  A.  D.  1914,  and  until  the  28th 
day  of  October,  A.  D.  1914,  and  thereupon  and 
pursuant  to  law  the  said  rates  did  on  tiie  28th 
day  of  October,  A.  D.  1914,  go  in  effect  and  be- 
come and  now  are  the  established  effective  rates, 
fares,  and  charges,  practices,  rules,  and  regula- 
tions of  this  defendant  company." 

It  Is  then  said.  In  substance,  that  to  comply 
with  the  ordinance  in  the  matter  complained 
of  It  must  violate  the  public  utility  law  as 
relates  to  the  prohibition  of  free  service  or 
free  transportation;  further,  that  the  plain- 
tiff and  all  others  who  may  claim  to  be  in- 
jured by  reason  of  the  premises  have  a  plain, 
speedy,  and.  adequate  remedy  at  law  under 
the  Pnblic  Utilities  Law  of  the  state. 

To  this  answer  the  plaintiff  filed  a  demur- 
rer upon  the  ground  tbat  the  same  does  not 


constitute  a  sofflctent  defense  to  the  com- 
plaint. The  court  sustained  tbe  demurrer, 
and,  the  defendant  electing  to  stand  upon  its 
answer.  Judgment  'was  rendered  In  accord- 
ance with  tbe  prayw  of  the  complaint.  ISils 
Judgment  Is  before  us  for  review.  " 

tt  will  be  seen  that  the  defendant  company 
contends  that  its  present  rates  of  service  are 
those  fixed  by  tbe  State  Public  Service  Oom- 
mlsslon  in  due  compliance  with  the  statute 
creating  such  commission  and  prescribing  Its 
powers  and  duties,  and  the  first  auestlon 
therefore  presented  in  this  particular  is: 
May  the  commission  alter  a  rate  or  regula- 
tion fixed  by  a  franchise  ordinance  prior  to 
the  enactment  of  the  Public  Utilities  Law. 

It  must  be  ctmceded  tbat  tbe  ordinance 
and  tbe  acceptance  there<rf  coostltated  a  eon- 
tract  which  tbe  city  and  tbe  craupany  wem  at 
tbe  time  empowered  to  make.  It  U»  con- 
tract Is  now  an  oiforceable  oa»,  the  presmt 
action  in  eqalt7  was  inroper.- 

Ibe  city  of  Bnglewood  was  at  the  date  ot 
the  ordinance  a  town  operating  under  tbe 
gmeral  law  of  tbe  state,  as  ftppears  fnnn  tbe 
pleadings.  Its  scAe  power  to  ena^  sntdi  an 
ordinance  was  in  section  Wn,  Rev.  Stat. 
1908,  as  follows : 

'^o  franchise  or  Hceiue  gtving  or  grantiiMr  to 
any  person  or  persons,  corporation  or  corpt^ 
rations,  the  ri^t  or  prtvil^  to  erect,  construct, 
operate  or  maintain  a  street  railway,  electric 
light  plant  or  system,  telegraph  or  telephone  sys- 
tem witbin  any  city  ot  town,  or  to  use  the  streets 
or  alleys  of  a  town  or  dty  for  sudi  purposes, 
shall  be  granted  or  given  by  any  city  of  the  first 
or  second  dasa  or  by  any  incorporated  town  in 
this  state  in  any  other  manner  or  form  than  by 
*  *  *  ordinuice  passed  and  published  In  the 
manner  herefnafte  set  forth." 

It  will  thus  appear  that  the  Legislature 
had  conferred  no  spedflc  power  upon  the 
town  of  Englewood  to  enact  a  rate-making 
ordinance.  The  only  spedflc  power  conferred 
upon  the  municipality  by  this  section  is  to 
grant  a  frandiise  In  the  form  of  an  ordt- 
nance.  There  does  not  appear  a  snggestimi 
as  to  a  rate-making  power,  and  nojmch  pow- 
er can  be  Inferred-  It  may  be  conceded  that 
as  between  Uie  parties  sodi  <«dinanoe  oonstl- 
tnted  a  valid  contract. 

Tbe  qnestioii  to  be  determined  Is  aa  to  the 
effect  upon  such  a  contract  by  the  emctmoit 
ot  the  public  utility  law  (diapter  JXI,  Lawa 
1913).  This  act  is  very  broad,  and  seems  to 
confer  tbe  absolute  power  to  regulate,  botb 
as  to  rates  and  otherwise,  all  public  utilities 
within  the  state,  at  least  all  such  as  are 
spedfled  In  tbe  ad,  and  amoi«  which  are 
street  lailwaTS.  BecUou  18  of  the  act  pro- 
vides: 

"Sec.  18.  All  diarges  made,  demanded  or  re- 
ceived by  any  public  utility,  or  by  any  two  or 
more  public  utilities,  for  any  rate,  fare,  product 
or  commodity  furnished  or  to  be  furnished  or  any 
service  rendered  w  to  be  rendered  shall  be  Just 
and  reasonable.  Bvuy  unjust  or  unreasonable 
charge  made,  demanded  or  received  for  sndi  rate, 
fare,  product  or  commodity  or  service  is  hereby 
prohibited  and  declared  umawfuL" 
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By  section  14  tbe  PnbUe  UtUlttea  GommlB- 
•lon  was  given  the  power,  and  It  was  made 
its  duty,  to  adopt  all  necessary  rates  and  reg- 
Dlatlons  of  nil  public  utilities,  aa  follows: 

"Sec  14.  Ttie  power  and  authority  im  hereby 
Tested  in  the  Public  UtilitleB  Conunissioa  of  tbe 
state  of  Colorado,  and  it  is  hereb;  made  its  duty 
to  adopt  all  necessary  rates,  charges,  and  regula- 
tiona  to  govern  and  regulate  all  rates,  charges 
and  tari&  of  every  public  utility  of  this  state 
as  herein  defined,  the  power  to  correct  abuses, 
and  prevent  unjust  discriminations  and  eztor- 
Ctons  in  tbe  rates,  charges  and  tariffs  of  such 
public  utilities  of  this  state  and  to  generally  su- 
pervise and  regulate  every  public  utility  in  this 
state  and  to  do  all  things,  whether  hereio  spe- 
cifically designated,  or  in  addition  thereto,  which 
are  necessary  or  couveQient  in  tbe  exercise  of 
such  power,  and  to  enforce  the  same  hj  the  pen- 
alties provided  in  this  act,  throng  proper  courts 
kavlng  Jnrisdictkui.'* 

Section  21  fixed  the  mazlmam  rate  to  be 
cbarged  passengers  by  a  street  railway  and 
provides  for  transfers  as  follows: 

"Sec.  21.  No  street  or  interurhan  railroad 
corporation  shall  charge,  demand  or  collect  or  re- 
ceive more  than  five  cents  for  one  continuous 
ride  in  tbe  same  general  direction  within  the  cor- 
porate limits  of  any  dty  and  county,  dty  or 
town;  except  upon  a  showing  before  the  commls* 
sion  that  such  i^reater  charge  is  justified.  Ev< 
ery-  street  or  tnterurban  railroad  corporation 
shall  upon  such  terms  as  the  commission  shall 
find  to  be  jnct  and  reasonable  furnish  to  its  paa- 
•engers  transfers  entitUag  them  to  one  contmu- 
ous  trip  in  the  same  general  direction  over  and 
upon  the  portions  of  its  lines  within  the  same 
city  and  county,  or  city  or  town,  not  reached  by 
tbe  originating  ear." 

Further  powers  were  conferred  upon  the 
commission  by  section  23  aa  follows: 

"Sec.  23.  (a)  Whenever  tbe  eommiasIoD,  after 
•  hearing  had  upon  its  own  motion  or  upon  com- 
plaint shall  find  that  the  rates,  tolU,  fares,  rent- 
als, charges  or  classifications,  or  any  of  them 
demanded,  observed,  charged  or  collected  by  any 
public  atili^  for  any  service,  or  product  or  com- 
modity, or  In  connection  therewltb,  induding  tbe 
rates  or  fares  for  exmrriOD  or  commutation  tlck- 
eta,  or  that  the  rules,  r^nilations,  practices,  or 
contracts,  or  any  of  them,  affecting  such  rates, 
fares,  tolls,  rentals,  charges,  or  classifications,  or 
any  of  them,  are  naiust,  unreasonable,  discrimi- 
natory, or  preferenml,  or  In  any  wise  in  viola- 
tion in  any  provision  of  law,  or  that  such  rates, 
fares,  tolls,  rentals,  charges,  or  classiScations, 
•re  insufficient,  the  commission  shall  determine 
tbe  Just,  reasonable  or  sufficient  rates,  fares,  tolls, 
reotals,  charges,  rules,  regulations,  practices,  or 
contracts  to  be  thereafter  observed  and  in  force, 
and  shall  fix  the  same  by  order  as  hereinafter 
provided. 

"(b)  The  commission  shall  have  Uw  power,  up- 

on  a  bearing,  bad  upon  its  own  motion  or  upon 
complaint,  to  investigate  a  single  rate,  fare,  toll, 
rental,  charge,  classification,  rule,  regulation, 
contract,  or  practice,  or  any  number  thereof,  or 
the  entire  schedule  or  schedules  of  rates,  fares, 
tolls,  rentals,  charges,  classifications,  rules,  reg- 
ulations, contracts,  and  practicea,  or  any  there- 
of, of  any  public  utility,  and  to  establish  new 
rates,  fares,  tolls,  rentals,  charges,  classifications, 
rules,  regulations,  contracts  or  practices,  or 
■chedule  or  schedules,  in  lien  thereof." 

From  tbe  sections  quoted,  and  from  other 
provlalona  of  tbe  act,  It  fully  appears  that  the 
Legislature  Intended  to  delegate  to  the  Pub- 
lic Utllltiea  Commission  the  admtnistratioa, 
Boperviaion,  and  r^nlation  of  all  service  re&- 


dered  to  the  public  throughout  the  state,  In- 
cluding munldpaUties.  Bates  and  regula- 
tions fixed  by  contract  are  specifically  In- 
cluded within  the  powers  of  the  commission. 

From  what  has  been  said  It  will  be  seen 
that  the  towa  of  Shiglewood  had  no  express 
authority  to  fix  a  rate  of  fare,  so  aa  to  limit 
or  prohibit  the  assumption  of  such  power  by 
the  Legislature.  The  uniform  mle  In  this 
respect  was  stated  In  Home  Telegraph  Co. 
v.  Los  Angeles,  211  U.  8.  266.  29  Sap.  Gt  50, 
SS  L^  Bd.  176.  to  be: 

"It  has  been  settled  by  this  court  that  the  state 
may  authorize  one  of  Its  muDtcipal  corporations 
to  establish  by  an  inviolable  contract  tbe  rates  to 
be  chafed  by  a  public  service  corporation  (or 
natural  person)  for  a  definite  term,  not  grossly 
unreasonable  in  point  of  dme,  and  that  tbe  ef- 
fect of  such  a  contract  Is  to  suspend  during  the 
life  of  the  contract  tbe  govemmeotal  power  of 
fixing  and  regulating  the  rates.  Detroit  v.  De- 
troit Citizens*  St  By.  Co.,  184  U.  S.  368,  882 
[22  Sup.  Ct  410,  46  h.  Ed.  592];  Vicksburg  v. 
Vicksburg  Waterworks  Co.,  206  TJ.  S.  496,  608 
[27  Sup.  Ct.  660,  60  U  Ed.  1102,  6  Ann.  Oas. 
253].  But  for  tbe  very  reason  that  such  a  con- 
tract has  tbe  effect  of  extinguishing  pro  tanto 
and  nndonbted  power  of  government,  both  Its  exi> 
isteaee  and  die  anthority  to  malte  it  most  clearly 
and  unmistakably  appear,  and  all  doubts  must  be 
resolved  in  favor  of  the  continuance  of  the  pow- 
er.  Providence  Bank  v.  BiUings,  4  Pet  514,  661 

fr  L.  Ed.  939] ;  Railroad  Commission  Cases,  116 
I.  S.  307,  325  [6  Sup.  Ct  834,  388,  1191,  29  L. 
Ed.  636] ;  Vicksburg,  etc..  Railroad  Co.  v.  Den- 
nis, lie  U.  S.  665  [6  Sup.  Ct  625,  29  L.  Ed. 
770] ;  Freeport  Water  Co.  v.  Freeport  City,  180 
V.  S.  687,  SM.  611  [21  Sup.  Ct  493.  45  L.  Ed. 
679] :  StanisIauB  County  v.  San  Joaquin  C  ft  I. 
Co.,  192  U.  8.  201,  211  [24  Sup.  Ct  241,  48  L. 
Ed.  406];  Metropolitan  Street  By.  Co.  v.  New 
York,  190  U.  S.  1  ^  Sup.  Ct.  705,  50  U  Ed. 
65,  4  Ann.  Caa.  381].  And  see  Water,  Light  & 
Gas  Co.  V.  Hutchinson,  207  U.  S.  885  [28  Sop. 
Ct  135,  52  L.  Ed.  257]." 

In  Freeport  Water  Ca  t.  Fre«port,  snpra, 
it  la  said: 

"This  power  of  regolatton  is  a  power  of  gov- 
ernment, continuing  In  its  nature ;  and  if  it  can 
be  bai^ained  away  at  all,  it  can  only  be  by 
words  of  positive  grant,  or  something  which  is  In 
law  equivalent  If  there  is  reasonable  doubt,  it 
must  be  resolved  In  favor  of  the  existence  of  the 
power.  In  the  words  of  Chief  Justice  Marshall 
m  Providence  Bank  v.  Billings,  4  Pet  614,  581, 
7  L.  Ed.  939,  955:  'Its  abandonment  ought  not 
to  be  presumed  ia  a  ease  in  which  the  deliberate 
purpose  of  the  state  to  abandon  it  does  not  ap- 
pear,' 

In  the  viell-constdered  case  of  Benwood  v. 
Public  Service  Commission,  75  W.  Ta.  127. 
83  a  B.  295,  and  reported  In  L.  B.  A.  IdlSC, 
261.  It  was  said: 

"But  the  city  of  Benwood  says  It  had  the  right 
given  it  by  the  legislative  charter  to  'contract 
and  be  contracted  with.*  True,  this  general 
provision  usually  found  in  manidpal  charters 
is  iu  the  charter  of  tbe  dty  ot  Benwood.  But 
that  provision  cannot  be  construed  as  delegating 
beyond  legislative  control  the  power  to  fix  public 
service  rates.  For,  as  we  have  seen,  tbe  pre- 
sumption Is  against  such  delegati<m  of  the  power. 
The  delegation  'must  clearly  and  unmistakably 
appear.*  It  does  not  so  appear  In  tbe  general 
provision  merdj  to  eontract  and  ba  contracted 
with," 


Digitized  by 


Google 


154 


161  PACIFIC  REPORTEE 


(Cola 


And  farther: 

"We  do  not  say  that  the  contract  at  to  rates 
contained  fn  the  francfalise  was  not  good  as  be- 
tween the  water  company  and  the  dty  as  long 
as  the  I^gialatnre  did  not  exercise  its  superior 
and  supreme  power  over  the  trabject  of  the  rates. 
From  the  general  powers  to  ^tabllah  waterworks 
and  to  contract  and  be  contracted  with,  implied- 
ly the  dty  had  the  power  to  contract  in  the  mat- 
ter of  rates  for  water  furnished  the  public  aa 
Ion;  aa  the  Legislature  did  not  exercise  its  re- 
served power  in  that  particular.  But  tbat  Im- 
plied power  waa  inferior  to  the  reserved  power. 
It  waa  sabject  to  the  right  of  the  Legislature 
to  prescribe  different  rates  at  any  time.  Tbe 
Legislature,  not  having  expressly  delegated  to 
the  city  power  by  which  it  could  inviolably  agree 
as  to  the  rates,  could  exercise  power  in  that  par- 
ticnlar  regardless  of  the  franchiae  proviaiona.  It 
had  withheld  supreme  power  unto  Itoelf.  Nd- 
tber  by  the  charter  nor  by  subsequent  legislation 
did  it  delegate  to  the  dty  of  Benwood  authority 
to  agree  unalterably  aa  to  the  ratea  for  a  atipu- 
lated  period.  The  water  company  and  the  city 
in  the  making  of  the  so-called  ^anchlae  contract 
were  bound  by  cognizance  of  the  fact  tbat  their 
dealings  were  subject  to  future  exercise  of  the 
Legislature's  power  over  ratea  for  water  fur- 
nished the  general  public  in  the  locality.  Hence 
the  franchise  waa  made  subject  to  what  the  Leg- 
islature might  thereafter  do  aa  to  the  rates  dealt 
with  by  the  franchise.  It  waa  aubject  to  tbe 
Legislature's  making  use  of  tbe  inherent  power 
reserved,  and  not  exclusively  delegated  to  the 
city  of  Benwood,  to  aupervise  all  public  service 
charges.  And  when  the  L^ialature  in  its  wis- 
dom saw  fit  to  exercise  its  reserved  power  of 
supervision  over  the  matter  of  public  service 
ratea  by  the  creation  of  the  Public  Service  Com- 
minion  and  the  delegation  of  the  power  to  tbe 
commission  in  that  behalf,  the  ratea  mentioned 
in  the  franchise  became  subject  to  supervision 
and  regulation  by  tbe  Public  Service  Commia- 
sion.  Tbe  Legislature  had  withheld  the  exer- 
cise of  ita  power  over  those  ratea  until  that  time. 
It  could  uae  the  power  when  it  pleased.  No 
length  of  nonuser  affected  the  state's  right  there- 
to. Chicago,  B.  &  Q.  R.  Ca  T.  Iowa  (Chicago, 
B.  ft  Q.  B.  Co.  T.  Outta)  94  U.  S.  155,  24  L.  Ed. 
94." 

It  was  farther  held  In  that  case: 
"It  is  most  eameatly  insisted  on  behalf  of  the 
city  that  the  contract  la  inviolable,  and  tbat  to 
uphold  the  powers  of  tbe  Public  Service  Commia- 
aion  to  the  «tent  of  lowing  tbe  commission 
to  change  the  rates  would  in  effect  abrogate  the 
contract,  contrary  to  constitutional  inhibitions 
against  tbe  enactment  ot  any  law  impairing  tbe 
obligation  of  a  contract  In  the  light  of  what 
we  have  said,  thia  position  cannot  he  aostained. 
Nothing  that  waa  binding  fn  the  contract  will  be 
impaired.  By  it  tbe  state  was  not  bound.  Tbe 
contract  related  to  a  aubject-matter  belonging  to 
the  atate.  Tlie  state  had  not  given  tbe  city  tbe 
power  or  agency  to  c<mtraet  away  ita  right  Uiere- 
to  for  a  given  time.  The  contract,  having  been 
entered  into  without  express  legislative  author- 
ity, was  permiasive  only.  It  was  conditioned  up- 
on the  exercise  of  the  sovereign  power  over  the 
•uhject-matter.  All  this  the  partiea  to  the  con- 
tract were  bound  to  know  when  they  entered 
Into  it.  There  can  be  no  impairment  of  the  con- 
tract by  the  act  of  the  state  in  claiming  its  own, 
when  it  is  not  bound  by  the  contract.  The  auper- 
Tiaion  and  regulation  of  the  rates  hy  the  state, 
through  the  Public  Service  Gommianon,  do  not 
take  from  either  of  the  partiea  to  the  contract 
any  right  which  tliey  had  thereunder.  Such  au- 
perviaion  and  r^ulation  doea  not  therefore  im- 
pair tbe  obligation  of  a  contract  Home  Telep. 
A  Teleg.  Co.  v.  Loa  Angdea,  aupra:  State  ex  reL 
Webster  T.  Saperior  Court,  67  Wash.  37,  120 
Pa&  861.  Ann.  Ou.  I&ISD,  78  [L.  B.  A. 


1915C,  287];  KnorviHe  Water  Co.  t.  Knox- 
ville,  189  U.  S.  434,  23  Sup.  Ct  631,  47  L.  Ed. 
887;  Louisville  ft  N.  R.  Co.  v.  Mottley,  219  U. 
S.  467,  Si  Sup.  Ct  265,  55  U  Ed.  297,  34  L.  R. 
A.  (N.  S.)  671 ;  Wyandotte  County  Gaa  Co.  v. 
Kansas,  231  U.  S.  622.  34  Sap.  Ct  226,  68  U 
Ed,  404:  Dawson  v.  Dawson  T^ph.  Co-  187 
Oa.  62,  72  S.  E.  608." 

The  doctrlDe  anDOunoed  In  that  case  Is  a 
fair  statement  of  the  OTerwhelmlng  wei^t 
of  Judldai  (q;>inlon. 

The  case  of  State  ex  reL  Webster  t.  Su- 
perior Court,  67  Wash.  37,  120  Pac.  861,  Ann. 
Cas.  1913D,  78,  and  also  reported  in  L.  lU  A. 
1815C,  p.  287,  contains  an  exhaustive  review 
of  the  authorities  on  this  subject  See,  also, 
Milwaukee  Eaectrlc  Ry.,  light  &  Power  Co. 
V.  RaUroad  Comm.,  238  U.  S.  174,  35  Sup.  Ct 
820,  59  L.  Ed.  1264.  This  doctrine  has  been 
recognized  by  this  court  In  the  case  of  Wolv- 
erton  v.  Moantaln  States  Tel.  Co.,  68  Colo. 
58, 142  Pac.  166,  Ann.  Cas.  19160,  776,  where- 
in It  was  said: 

"And  it  is  now  held  that  even  in  case  of  such 
contracta  with  pablic  utilities  for  specific  rates 
and  for  definite  periods  of  time,  these  are  sab- 
ject to  legislative  acts  of  regulation.  Louis- 
ville &  NashvUle  Ry.  v.  Kottley,  219  V.  S.  467 
[31  Sup.  Ct.  265],  65  L.  Ed.  297,  34  U  R.  A. 
(N.  SJ  671;  Southern  Wire  Co.  t.  St  Louis, 
eta«  Co..  88  Mo.  App.  191.'* 

[1, 1]  We  must  hold,  therefore,  that  at  the 
time  of  the  adoption  of  the  ordinance  in 
questicm,  the  town  of  Dnglewood  was  with- 
out express  le^slatiTe  power  to  fix  rates  or 
regulations  for  public  utiUttes,  and  tbat  its 
contract  with  the  defendant  company  was 
subject  to  the  legislative  power  afterward 
asserted  by  the  enactment  of  the  public  utili- 
ties istatute. 

It  follows,  therefore,  that  the  power  to  reg-^ 
ulate  tbe  rates  of  the  public  utility  in  ques- 
tion Is  vested  by  the  act  exclusively  in  the 
Public  Utilities  Commission.  The  law  fully 
provides  that  every  order  or  decision  made 
by  the  commission  may  be  reviewed  by  the 
Supreme  Court  upon  the  application  of  ei- 
ther 'party,  or  of  any  person  pecuniarily  in- 
terested in  the  utility,  for  the  purpose  of 
having'  tbe  lawfulness  of  the  order  or  revi- 
sion determined.  Hence,  and  for  the  reasons 
stated,  the  plaintiff  below  bad  by  reason  of 
the  provisions  of  the  public  utility  act  a 
plain,  speedy,  and  adequate  remedy  at  law 
for  the  determination  of  its  grievance. 

It  will  be  noted  ttiat  the  town,  now  city, 
of  Englewood  Is  a  municipality  deriving  ita 
municipal  powers  from  legislative  grant. 
Whether  or  not  the  rule  here  announced  may- 
be applied  in  the  case  of  an  ordinance  by  a 
municipality  operating  under  artide  20  of 
the  Constitution,  and  conducting  Its  munici- 
pal affairs  under  constltutlmal  powers  and 
limltati<His,  without  the  intervaattim  of  legts- 
latlve  acts.  Is  a  different  and  more  difficult 
question,  which  we  do  not  detanntn& 

The  judgment  Is  rerersedt  with  Instrodltm 
to  dismiss  the  proceeding. 
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GAB6ERT,  C.  J.  (disseDtlog).  The  major- 
(pinion  la  based  upon  three  propositions: 
First,  that  b7  tbe  Public  Utilities  Act  power 
Is  cOTiferred,  upon  the  Public  Utilities  Com- 
mission to  change  the  rates  for  carrying  pas- 
sengers fixed  by  contract;  second,  that  the 
railway  company  having  filed  with  the  com- 
mission Its  schedule  of  rates,  which  were  not 
suspended  by  the  commission  upon  its  own 
motion  or  upon  the  complaint  of  others  for 
30  days,  the  same  became  etTectlve;  and, 
third,  that  by  the  act  in  question  the  dty 
has  a  plain,  speedy,  and  adequate  remedy  at 
law  by  a  proceeding  before  the  commission. 
From  each  of  these  I  dissent, 

1.  It  is  said  specific  power  Is  not  conferred 
upon  the  city  of  Etoglewood  to  enact  a  rate- 
making  ordinance,  and  therefore  rates  fixed 
by  the  ordinance  granting  the  railway  com- 
pany a  llcoise  to  construct  and  maintain  a 
street  railway  upon  Its  streets  may  be 
changed  by  the  Utilities  Commission.  Id  the 
first  place  the  question  of  rates  for  trans- 
portation over  the  line  of  the  railway  com- 
pany Ls  not  involved,  and  In  the  second  place 
express  povrer  la  conferred  upon  the  dty  to 
fix  rates  which  may  be  charged  by  a  street 
railway  company  to  which  a  franchise  is 
granted.  The  provisions  of  the  ordinance 
which  the  railway  company  seeks  to  be  re- 
lieved from  does  not  relate  to  rates  which  It 
may  charge  for  transportation  over  Its  own 
line,  but  to  the  provision  whereby  It  was 
reatdred  to  seli  coupon  tickets  whldt  would 
entitle  persons  taking  a  car  going  north  from 
a  8pe(dfled  pt^t  to  passage  on  the  line  of 
the  Denver  City  Tramway  Ctunpany  Into  the 
dtj  at  Denver,  and  also  entitle  persons  go- 
ing south  on  the  cars  of  the  tramway  comr 
pany  to  be  transported  over  the  line  of  the 
railway  company  to  a  street  designated  in 
tlie  dty  of  Englewood.  This  Is  In  no  sense  a 
charge  for  transportation  over  the  line  ot 
the  railway  C(»npany.  TbB  fare  over  its  line 
Ikas  always  been  five  cents,  and  its  eftort  is 
not  to  Increase  or  change  rates,  but  to  be 
raUeved.  from  Its  contract,  whereby  it  was 
required  to  famish  tranq^ortation  over  the 
line  of  the  tramway  onupany  in  the  In- 
stances named.  But  conceding,  fw  the  sake 
of  the  argoment,  that  rates  are  kivolved,  the 
cases  dted  in  support  of  the  prc^Ktaltion  that 
authority  is  not  conferred  upon  the  dty  of 
Bngtewood  to  fix  rates  are  not  In  point  Oar 
statutes  and  the  Constitution  confer  upon  the 
dty  the  power  to  fix  rates  as  a  condltim  up- 
on which  a  frandilse  to  c^erate  a  stre^  rail- 
way ovet  Its  streets  is  granted.  Secden  6676, 
Bevlsed  Statutes  190S,  quoted  In  the  major- 
ity opinion,  must  be  read  in  connection  with 
the  section  toUowlng,  whereby  It  la  provided 
that  a  corporaUcm  desiring  to  secure  a  fran- 
chlse  from  a  dty  or  Incorporated  town  must 
publish  a  noHn  of  Its  intention  to  apply  to 
the  corporate  authorities  for  the  passage  of 
an  ordinance  granting  sadi  franchise,  which 
notioe  must  wpedty  the  terms  upon  which 


such  franchise  Is  desired.  0^  means  that 
the  franchise  can  only  be  granted  upon 
terms,  and  necessarily  confers  upon  the  mu- 
nicipal authorities  the  express  power  to  con- 
tract with  the  corporation  seeking  the  fran- 
chise by  specifying  the  terms  upon  which  It 
Is  granted.  So  that,  when  a  corporation  ac- 
cepts a  franchise  Imposing  terms,  it  thereby 
enters  Into  a  contract  the  municipal  authori- 
ties are  authoiized  to  make,  which  cannot  be 
abrogated  by  any  act  of  the  Legislature  that 
would  impair  the  obligation  of  such  contract. 
In  addition,  we  have  a  constitutional  provi- 
sion (section  11  of  artlde  IS)  whkb  pro* 
vldes: 

"No  street  railroad  dtaU  be  constructed  within 
any  city,  town  or  incorporated  village,  wi^out 
the  consent  of  the  local  authorities  having 
•  *  •  control  of  the  street  or  highway  pro- 
posed to  be  occupied  by  such  street  railroad.^ 

Ftom  this  provision  it  follows  that,  when  a 
stre^  railway  cannot  be  constructed  over 
the  streets  of  a  dty  without  the  consent  ot 
the  munldpal  authortUee,  the  latter  have  the 
express  power  to  specify  the  term*  and  con- 
ditions iqxm  which  it  may  be  constructed  and 
maintained. 

2.  Conceding  that  power  is  verted  In  the 
Utilities  Gommlnion  to  dumge  a  rate  fixed 
by  otmtract,  this  cannot  be  accompUslu^  In 
the  manner  attempted  by  the  railway  compa- 
ny; L  e^  b]r  posting  notioe  of  such  change 
yrith  the  commlsdon.  A  change  In  a  contract 
rate  can  mly  be  made  by  a  utility  oorpora- 
tlon  making  appllcatUm  to  the  conunlssion  fbr 
such  change  on  notice  to  the  parties  Inter- 
ested, after  a  bearing  wbereby  all  parties 
are  afforded  an  opportunity  to  be  heard  and 
a  diaage  allowed  by  an  e^iress  order  of  the 
commission  to  that  effect 

8.  The  act  does  not  require  the  city  to  ap- 
ply to  the  commission  to  have  Its  contract 
with  the  railway  company  enforced.  It  has 
never  been  modified.  It  Is  In  full  force  and 
effect  and  the  only  remedy  open  to  the  dty 
Is  by  an  action  In  the  district  court  to  compel 
the  railway  company  to  comply  with  the 
terms  of  its  contract 

The  result  of  the  condtisl<Hi  announced  by 
the  majority  opinion  Is  sufficient  to  demon- 
strate without  further  argument  that  it  is 
wrong.  The  railway  company  was  granted 
the  privilege  of  occupying  the  street  of  the 
dty  upon  terms  with  which  It  now  refuses  to 
comply,  and  yet  continues  to  occupy  the 
stre^  One  of  the  considerations  whidi  mov- 
ed the  munldpal  authorities  to  grant  a  fran- 
chise  to  the  railway  company  has  been  taken 
away,  and  tt  is  permitted  to  exenAae  a  priv- 
ilege whldi  it  must  be  condudvdy  presumed 
would  never  have  beea  granted  exc^  for 
such  consideration. 

The  Judgment  of  the  district  court  should 
be  affirmed. 

XBILLBB,  J.,  ooncuiii 
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BARNARD  r.  CORLETT.   (No.  SGOO.) 

(Supreme  Court  of  Colorado.     Oct  2.  1916. 
RebeariDg  Denied  Dec  4,  1916.) 

1.  Repuvih  «s>88~Dauager. 

In  actions  tor  taking  and  detaining  person- 
al property,  where  no  question  of  fraud,  malioe, 
oppression,  or  willful  wrong  cither  in  taking  or 
detention  intervenes,  the  measure  of  damages 
is  the  value  of  the  property  at  the  time  of  the 
taking  or  the  converaion  or  lll^al  detention,  the 
time  to  be  determined  hj  the  court. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cmt.  Dig.  H  805,  306;  Dec.  Dig.  «s»8&!| 

2.  Replevin  «=>75— Dauaoes. 

Where  defendant,  giving  redelivery  bond,  re- 
tained possession  of  hay  replevined,  and  fed  it 
to  stock,  thereby  so  c<Htvertine  it  to  his  own 
use  that  redelivery  was  imposeible,  the  damages 
of  the  plaintiff  owner  were  the  -value  of  the 
bay  at  the  time  of  the  conversion. 

fEd.  Note.— For  other  coses,  see  Replevin, 
Cent.  Dig.  §§  343-348;  Dec.  Dig.  <8=>75.] 

S.  Appeal  and  Ebror  <^107(K1)— Habhlbss 
Ebbob— Vebdict  in  Replevin. 
Notwithstanding  Code  Civ.  Proc  f  220,  as 
to  verdict  in  replevin,  a  verdict  for  plaintiff  aa- 
sessing  his  damages  in  a  certain  sum  was  not 
prejumcial  to  defendant,  where  defendant  admit- 
ted the  value  of  the  ha^  at  the  time  of  con- 
version was  the  sum  named,  because  not  mere- 
ly finding  the  value,  and  in  the  alternative  as  re- 
quired by  Code  Civ.  Proc  |i  220,  246. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent.  Dig.  U  4231.  4233;  Dec  Dig. 
<8=»1()70(1).] 

Error  to  Teller  County  Gonrt;  Daniel  A. 
Ferguson,  Judge. 

Action  by  H.  Codett  against  W.  H.  Bar- 
nard. Judgment  for  plaiotitt,  and  defendant 
brings  error.  Affirmed. 

Action  In  replevin.  Judgment  for  plaintiff. 
Defendant  brings  tbe  case  here  on  error. 

Corlett,  defendant  in  error,  who  was  plain- 
tiff below,  became  the  owner  by  purchase 
from  one  Baatian  of  13^  tons  of  hay,  which 
1^  the  subject  of  this  controversy.  Tliere- 
after  Barnard,  plaintiff  In  error,  through 
some  supposed  right  which  he  thought  at  the 
time  he  bad,  took  possession  of  and  baled  the' 
hay.  .  Corlett  then  sued  ont  in  the  Justice 
court  a  writ  of  replevin  under  wlilch  an  offi- 
cer took  possession  of  the  bay,  but  upon  tbe 
giving  within  time  of  tbe  statutory  bond  re- 
delivered It  to  Barnard,  who  fed  It  to  his 
stock.  On  the  trial  In  the  Justice  court  Bar* 
nard  offered  to  let  Judgment  enter  against 
him  for  $135,  which  offer  was  rejected,  and 
plaintiff  recovered  Judgment  for  $270.  On 
appeal  to  the  county  court  Barnard  renewed 
bis  offer,  which  was  again  rejected.  In  the 
county  conrt  tbe  Jury,  Instead  of  finding  the 
issues  In  favor  of  plaintiff  and  fixing  tbe 
value  of  the  property,  returned  a  general 
verdict  In  his  favor  and  assessed  his  dam- 
ages at  $270.  Upon  this  verdict  the  court 
entered  Judgment  In  which  It  Qjsed  tbe  value 
of  the  bay  at  $20  a  ton. 

Tbe  principal  points  upon  which  plaintiff 
In  error  seems  to  rely  for  a  reversal  Is  the 
action  of  tbe  court  in  Instructing  the  Jury 
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that  tbey  sbonld  fix  the  Talne  of  tlie  pn^pertr 
taken  as  of  January  20,  1014.  tbe  date  of  Ita 
detentiw  by  defendant  when  the  writ  waa 
served,  and  tlie  form  of  verdict  returned  bj 
tbe  Jury. 

Robert  Orabain,  of  Cripple  Cre^  for 
plaintiff  In  error. 

OARRIGUES,  J.  (after  stating  tbe  facta 
aa  above).  n>  2]  It  is  urged  that  tbe  time  at 
which  tbe  value  of  the  pn^rty  sboold  be 
fixed  is  a  question  of  fact  fdr  tbe  Jury.  This 
Is  not  the  law.  In  actlona  (or  taking  and 
detaining  personal  property,  where  bo  ques- 
tion of  (rand,  malice,  oppression,  or  willful 
wrong  either  In  the  taking  or  detention  In- 
tervenes, tbe  measure  of  damages  is  the  val- 
ue of  tbe  property  at  the  time  of  the  taking, 
or  the  conversion,  or  illegal  detention;  and 
this  la  a  rule  of  law  to  be  decided  by  t'ne 
court  Wells  on  Replevin  (2d  Ed.)  fi  546. 
Barnard  did  not  permit  plaintiff  to  retain 
possession  of  the  property  under  the  writ 
served  January  20,  1914,  but  gave  a  redeliv- 
ery bond,  retained  possession,  and  by  feed- 
ing the  hay  to  his  stock  so  converted  it.  ta 
his  own  use  that  it  was  Impossible  thereafter 
to  make  a  redelivery,  and  the  only  quesUoa 
on  the  trial  was  the  value  of  the  hay  at  th» 
time  of  the  conversion.  Under  the  circum- 
stances of  this  case.  It  was  not  improper  for 
the  court  to  Instruct  the  Jury  to  find  the  val- 
ue as  of  that  date. 

[3]  Tbe  court  sent  out  with  the  Jury  two 
forms  of  verdict — one  finding  generally  for 
tbe  plaintiff,  leaving  the  amount  of  damages 
blank  to  be  filled  In  by  the  Jury;  tbe  other 
finding  the  issues  generally  for  defendant 
The  Jury  returned  a  verdict  for  plaintiff  and 
assessed  his  damages  at  $270.  It  is  nrged 
this  was  error,  that  the  verdict  should  have 
been  in  conformity  with  the  provisions  of 
section  220  of  the  Code,  and  that  instead  of 
assessing  damages,  tbe  Jury  should  only  have 
fi.\ed  the  value  of  tbe  pr<^erty,  and  that  the 
Judgment  should  have  been  in  tbe  alternative 
In  conformity  with  section  246  of  the  Code. 
If  this  was  error,  It  In  no  manner  prejudiced 
any  right  of  the  defendant  There  was  but 
one  question  to  determine  under  the  facta 
of  tbe  case,  which  was  tbe  value  of  tbe  bay 
at  tbe  time  of  the  conversion.  No  special 
damages  were  alleged  or  sought  to  be  recov- 
ered. All  tbe  Jury  did  in  fact  was  to  find 
the  issues  for  plaintiff  and  fix  tbe  value  of 
the  property.  Defendant  admitted  the  tak- 
ing, and  offered  to  pay  $10  a  ton  for  the  bay, 
which  plaintiff  claimed  to  be  of  the  value  of 
$20  a  ton.  Defendant  further  admitted  that 
tbe  hay  did  not  belong  to  him,  and  testified 
that  he  either  had  to  feed  It  to  bis  stock  or 
pay  $20  a  ton  for  another  supply  of  similar 
quality  to  take  its  place.  In  other  words, 
be  admitted  that  at  the  time  of  tbe  conver- 
sion the  value  of  the  bay  was  $20  a  ton, 
and  under  no  possible  construction  of  the 
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cTidence  could  tbe  Jury  bare  pn^riy.  fixed 
It  at  less.  The  prop«t7i  being  no  loager  In 
existence,  could  not  be  redellrered.  and  to 
bare  entered  an  alternative  Judgment  would 
have  beea  a  useless  formalll?.  The  Terdlct 
and  judgmmt  are  unquestionably  Just  and 
In  tbe  pn^ter  amount,  and  ve  must  dedine 
to  rererse  tbe  case  on  a  purely  technical  er- 
ror which  In  no  way  affects  the  merits  of 
Ibe  controTOrsy. 

The  Judgment  la  affirmed. 

Affirmed. 

GABBBRT.  a      and  SOOTT,  concur. 


(SI  Colo.  146) 

SHSHWEIXi  T.  PEOPLE!.     (So.  8S06.) 
(Sapreme  Coort  oi  Golorftdo.    June  6,  1916. 
Rehearing  Denied  Dec.  4,  1910.) 

1.  Palsk  Pbetkksm  «=>58— Tbial— Vbbdiot. 
In  a  proeecution  (or  obtainins  property  by 

ftlie  pretensei,  where  tbe  first  couot  of  the 
bifonnation  charged  tbe  offense  generall;  de- 
noted "^abe  pretenses,"  verdict  findiog  the  de- 
fendant guilty  "of  obtaining  money  by  false 
pretenses,  as  charged  in  the  first  count  of  the 
indictment,"  was  not  insufficient  as  ambiguous 
because  the  jury  undertook  to  name  the  offense 
ind  called  it  "obtaining  money  by  false  pre- 
tenses" instead  of  "false  pretenses." 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  |  65;   Dec  Dig.  «=963.] 

2.  Falsk  PBBnnsiB  «s>58— Taui^VnniOT 

— "Pbopmtt." 
In  a  prosecution  for  obtaining  property  by 
ftlse  pretenses,  verdict  finding  defendant  guilty 
"of  obtaining  moQey  by  false  pretenses  as  charg- 
ed in  the  first  count  of  the  information  herein," 
finding  the  value  of  the  "property"  so  obtained 
to  be  g5,000,  was  not  inconsieteat  with  t&e  evl- 
dnce  that  defendant  had  procured  both  money 
and  property  by  his  pretenses;  whether  the  jurr 
did  or  did  not  Include  the  money  with  tbe  prop- 
erty in  their  finding  of  value  of  the  property 
did  not  render  the  verdict  inconsistent  with  tbe 
evidence,  becaose  "money"  is  **property." 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
taBsea,  Cent.  Dig.  8  60 ;  Dec  Dig.  «=>63. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Scries,  Property.) 

1  Falsb  PanxNSKS  ^»49a)  —  Tnu  to 

LUID. 

In  a  prosecution  for  obtaining  property  by 
Eilse  pretenses,  it  was  not  necessai?  for  the 
people  to  prove,  as  in  larceny,  title  in  another 
te  the  land  wbidi  defendant  falsely  repreeented 
ke  owned;  it  bdmg  snffident  If  the  evidence  es- 
tabOshed  that  defendant  had  no  title  himself. 

[lU.  Note.— For  other  cas«%_  see  False  Pre- 
tUMs,  Gent.  Dig.  |  62;  DecDig.  «a»49a).] 
1  False  PsnvKBSS  •=s>32  —  Ihfobication  — 

Chakok. 

An  Information  for  obtaining  property  by 
Use  pretenses  whidi  allwed  uat  defendant 
chdmed  to  own  and  have  tho  right  to  sell  and 
convey  the  land  described  in  his  warranty  deed 
liven  for  money  and  hotel  furniture  cnarged 
tet  defendant  represented  that  be  owned  the 
iwyeity,  and,  as  owner,  had  the  right  to  sell 
■ad  convey,  not  two  separate  things,  whldi 
the  people  had  tiie  burden  of  proving,  that  de- 
Eendimt  did  not  own  the  land,  and  that  not  be- 
ing the  owner,  ha  had  no  authority  from  the 
owner  to  convey. 

[Ed.  Note.— For  oAer  cases,  aee  Fslse  Pr^ 
tenses.  Cent  Dig.  ft  42-44;  Dec  Dig.  <8=»S2.] 


5.  FAisa  PBBTBnraxB  «=»38— Dmr  to  !Pei- 

8ENT  ElTIDXNCI. 

In  a  proeecatlon  for  false  pretenses,  if  the 
information  charged  two  separate  things,  first, 
that  defendant  did  not  own  tbe  land  to  whldt 
he  gave  deed,  and,  second,  that  he  had  no  au- 
thority from  the  owner  to  convey  it,  it  was  de- 
fendant's duty  to  present  evidence  in  support  of 
his  contention  that  he  was  authorized  to  convey. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  SI  50-68;  Dec  Dig.  «=»3S.] 

6.  Falsb  Pbbtensbs  «s»12— Obtaining  Pbop- 

EBTT— STATUTB— "BlIX  OF  S ALB"— "OBTAIN." 
Under  Laws  1881,  p.  125,  {  4,  denouncing 
the  offense  of  obtaining  property  by  false  pre- 
tenses, where  defendant,  by  representing  that 
he  owned  land  and  so  was  authorized  to  convey, 
secured  money  and  a  bill  of  sale  to  hotel  furni- 
ture, he  "obtained"  the  furniture  within  the 
statate,  since  a  "bill  of  sale"  is  an  instrument 
used  to  evidence  the  transfer  of  personalty, 
and,  as  between  the  parties,  title  to  the  furni- 
ture passed  on  delivery  of  the  bill  of  sale. 

[Bd.  Note. — Fbr  other  cases,  see  False  Pro- 
teoses, Cent.  Dig.  S  16;  Dec.  Dig.  <e=3l2. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Bill  of  Sale:  Obtain.] 

7.  False  Pbetenses  ^»47  —  Matebul  Bvi- 

DBNCB. 

In  a  prosecution  for  obtaining  property  by 
false  pretenses  by  giving  a  deed  to  land  not 
owned  by  defenitont  for  money  and  a  bill  of 
sale  covering  hotel  furniture,  testimony  d  wit- 
nesses that  defendant  had  stated  to  them  that 
he  was  going  to  move  the  furniture  to  Ms 
hotel  in  the  mountains,  given  on  rebuttal  of  de- 
fendant's testimony  on  cross-examination  deny- 
ing auch  statements,  was  not  immaterial,  be- 
ing statements  claimed  to  have  been  made  by 
defendant  tending  directly  to  support  the  peo- 

£le'9  contention  that  a  prior  written  contract 
etweeo  defendant  and  the  defrauded  party  waa 
abandoned  by  mutual  consent,  and  an  oral 
agreement  made. 

[Ed.  Note— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  I  60;  Dec  Dig.  «=947.] 

8.  Cbiuinal  IjAW  «»688CQ  —  ImnoDuoTxoir 
OP  Evidence  on  Rebutta^Discuction  of 

COUBT. 

Whether  the  trial  court  should  bav^  permit- 
ted certain  evidence  to  be  Introdaced  on  rebut- 
tal was  a  matter  within  Its  sotmd  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1615;  Dec  Dig.  «=s>6S3(2).] 

9.  Cbiuxnal  Law  4=»1168(^— Tntkoduction 
or  Etidencb  on  Rebuttal  Instead  or  in 
Chup— Pbejvdiob. 

In  a  prosecution  for  false  itretenses,  where 
defendant  denied  on  cross-examination  that  he 
had  stated  to  certain  i>ersons  that  be  was  going 
to  move  the  furniture  to  which  he  had  ohtained 
bill  of  sale  to  his  hotel  in  the  mountains,  the 
introduction  on  rebuttal,  instead  of  in  chief, 
of  testimony  of  auch  persons  that  defendant 
made  each  statonents,  did  not  prejudice  defend- 
ant's rigbte. 

[Ed.  Note.— For  otber  cases,  see  Criminal 
Law,  Cent.  Dig.  |f  3124.  Sl^^^lSO;  Dec  Dig. 
«=:»1168(2).] 

10.  FAJLSB  PBEntNSES  «S»52— iNBTBUCnON. 
In  a  prosecution  for  false  pretenses,  an  In- 
struction that,  if  the  Jury  found  beyond  a  rea- 
sonable doubt  that  defendant  did.  with  intent  to 
cheat  <ff  defraud,  falsely  pretend  and  represent 
that  he  owned  and  had  full  power  to  conw 
certain  land,  etc,  and  that,  if  defendant,  by 
means  of  such  false  pretenses,  did  obtain  mon- 
ey or  goods  of  some  value,  defmdant  was  guilty, 
whidk  instruction  reiterated  twice  with  r^anl 
to  the  false  pretenses  "if  you  find  that  he  did 
make  them,"  was  not  Improper  as  not  tying 
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tbe  obtainiDf  of  the  pn^ertj  up  with  the  intent 
to  cheat  and  defraad,  aince  "intent  to  dieat 
and  defraad,"  occurring  at  the  beginning,  ran 
through  and  related  to  all  the  instructions. 

[Ed.  Note.— For  other  caaes,  aee  False  Pre- 
tenaea,  Cent.  Dig.  {  64;  Dec  Dig.  <8=>52.] 

11.  False  Pbetbnsbs  —  Gist  or  Or- 

FENSE— Intent  in  Obtainino — Statdte. 
It  is  the  obtaining  of  property  by  means 
of  false  pretenses  with  intent  to  cheat  and  de- 
fraud the  other  party  that  constitntes  the  gist  of 
the  offense  of  false  pretenses  denounced  by  IiEws 
1891.  p.  126.  8  4. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  S  3;  Dec  Dig.  ^==>5.) 

Error  to  District  Coort,  CSty  and  County 
of  Denver ;  J.  W.  Sheaf  or,  Jodge. 

J.  H.  Shemwell  waa  convicted  of  obtaining 
invperty  by  false  pretenses,  and  he  brings 
error.  Judgment  efflrffTfed. 

Harry  S.  Sllversteln,  of  Denver,  for  plain- 
tiff in  error.  Fred  Farrar,  Atty.  Oen.,  and 
Ralph  E.  O.  Kerwin.  Asst.  Atty.  Gen.,  for  the 
People. 

GARRIGnES,  J.  The  evidence  shows  fhat 
In  the  fore  part  of  March,  1914,  one  George 
W.  Gardner  held  a  lease  upon  and  condncted 
the  Harvard  Hotel  In  Denver;  that  tbe 
furniture  and  personal  property  in  the  hotel 
belonged  to  him  and  was  wortb  some  $15,000 
or  $20,000,  upon  which  the  owner  of  the 
building  held  a  chattel  mortgage  to  secure 
the  payment  of  a  note  for  $5,100,  and  to 
whom  he  also  owed  some  $1,800  or  $2,000  for 
rent  then  due.  Gardner  told  Cogdell  and 
Roberts,  real  estate  agents  in  Denver,  tbat 
if  they  had  an  opportunity,  they  might  trade 
bis  equity  In  the  hotel  furnishings  for  land, 
and  March  13,  1014,  Cogdell  took  defendant 
Shemwell,  who  claimed  to  own  160  acres  of 
land  with  water  In  Conejos  county,  worth' 
$12,000,  up  to  look  over  the  hotel  property 
with  a  view  of  making  a  trade.  Shemw.ell 
represented  that  the  land  was  free  and  clear 
of  all  liens,  that  he  owned  It.  and  that  the 
title  was  good.  The  next  day,  March  14tb, 
a  written  contract  was  entered  Into  and  sign- 
ed between  Gardner  and  Shemwell  at  the 
real  estate  office.  In  whidi  Gardner  agreed 
to  convey  the  furniture  and  persomd  prop- 
erty of  the  hotel  to  Shemwell  for  the  160 
acres  of  land  and  water,  Shemwell  to  assume 
the  chattel  mortgage  on  the  furniture,  and 
Gardner  to  pay  the  rent  up  to  the  1st  of 
April  and  give  Shemwell  his  note  for  $1,SOO 
due  In  one  year,  secured  by  a  trust  deed  back 
on  the  160  acres  of  land,  also  to  secure  for 
Shemwell  from  the  landlord  an  extension  of 
the  hotel  lease  and  a  renewal  of  the  chattel 
mortgage  for  three  years;  each  party  to 
deposit  with  the  rear  estate  firm  as  earnest 
money  $500  in  cash.  Gardner  deposited  his 
$500  in  cash,  but  Shemwell  -gave  them  his 
check  for  that  amoont,  which  was  returned 
marked  "'Short."  On  the  16th  the  landlord 
promised  he  would  accept  Shemwell  as  a  ten- 
ant, extend  the  lease,  and  renew  the  chattel 


mortgage ;  but  on  the  17th  dianged  bis  mind 
and  refused  to  do  so.  This  rendered  the  writ- 
ten contract  impossible  of  performance.  It 
was  mutually  abandoned,  no  action  was  ever 
taken  under  It  and  it  has  no  Importance  in' 
the  case  except  In  explanation  of  the  trans- 
action. The  following  day,  the  18th,  at  the 
request  of  Shemwell,  the  parties  met  In  the 
real  estate  office,  where  It  was  mutually 
agreed  that,  so  far  as  the  written  contract 
was  concerned,  the  trade  should  be  abandon- 
ed and  declared  off.  Shemwell  Insisted,  how- 
ever, that  he  wanted  the  furniture  and  would 
trade  the  land  for  It,  subject  to  the  chattel 
mortgage;  but  did  not  want  the  lease  or  a 
renewal  of  the  chattel  mortgage,  as  he  did 
not  care  to  operate  the  hotel.  He  stated  that 
he  had  a  certified  check  for  $5,250,  with  which 
he  wofild  either  pay  off  the  mortgage  or  let  It 
go  to  foreclosure  sale,  bid  In  the  property, 
and  move  It  to  his  hotel  at  Carlsbad  In  the 
mountains.  A  new  oral  agreement  waa  en- 
tered Into  under  the  terms  of  which  Shem- 
well made,  executed,  and  delivered  to  Gard- 
ner his  warranty  deed  for  the  160  acres  of 
land  and  water,  in  consideration  for  whfdi 
Gardner  made  and  delivered  to  him  a  bill  of 
sale  of  all  the  hotel  furniture  and  chattel 
property  subject  to  the  mortgage  which 
Shemwell  assumed  and  agreed  to  pay.  In 
addition  to  this  and  as  a  part  of  the  con- 
sideration, Gardner  gave  Shemwell  his  note 
for  $1,500  due  in  one  year  from  date,  secur- 
ed by  a  deed  of  trust  back  on  the  land,  and  al- 
so agreed  tbat  Shemwell  should  have  the  $500 
deposited  by  Gardner  with  the  real  estate 
firm ;  the  Intent  and  purpose  being'to  place  In 
Shemwell  the  means  of  paying  off  the  $2,000 
which  Gardner  owed  Tor  rent,  so  that  Shem- 
well could  take  the  furniture  free  from  the 
landlord's  lien.  All  the  papers  necessary 
to  consummate  the  transaction  were  duly 
executed,  exchanged,  and  delivered;  and 
Gardner,  supposing  it  was  a  closed  transac- 
tion, sent  the  deed  to  Conejos  county  for 
record — of  which  Shemwell  was  then  In- 
formed— and  d^vered  the  bill  of  sale,  trnat 
deed,  and  note  to  Shemwell,  telling  htm  that 
he  delivered  to  him  the  possession  of  the 
hoteL  Shemwell  requested  Gardner  to  return 
and  take  possession  ot  the  hotel  pn^rty  for 
him  and  remain  in  charge  nntU  the  lot  ct 
AprIL 

Shemwell  did  not  own  the  land,  and  Gard- 
ner obtained  no  title  by  virtue  of  the  Slfem- 
well  deed  or  from  any  other  source.  The 
legal  title,  it  seems,  stood  In  one  Eaton,  and 
Shemwell  had  no  authority  to  execute  a  deed 
for  him,  and  In  fact  did  not  pretend  to  do 
so,  as  the  warranty  deed  was  executed  In  his 
own  name,  and  not  for  or  on  behalf  of  Ea- 
ton or  any  one  else.  His  representations  that 
he  owned  the  land,  thfft  it  waa  free  and  clear 
of  all  liens  and  Incumbrances,  and  that  he 
had  a  good  title,  were  false.  On  the  Itth 
Eaton,  Shemwell,  and  Cogdell  met  In  one 
of  the  banks  in  Denver,  where  Shemwell 
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attempted  to  have  Baton  quitclaim  tbe  land 
to  Gardner,  which  Eaton  agreed  to  do  In  con- 
sideration of  the  payment  to  him  of  $2,000. 
Shemwell  then  represented  that  he  had  a 
Kansas  City  chec^  or  draft  for  $1,600  that 
he  woDld  turn  over,  which,  with  the  $500  heM 
by  Cogdell,  would  make  up  the  ^,000  re- 
quired by  Eaton,  but  on  examining  tbe  check 
Baton  discovered  that,  while  the  figures  were 
$1,500,  the  writing  was  $15.  He  and  Shem- 
well then  entered  Into  an  escrow  agreement 
by  which  Eaton  executed  a  deed  to  Gardner 
for  the  land,  and  Shemwell  indorsed  to  Ea- 
ton the  $1,500  note  and  trust  deed  given  him 
the  day  before  by  Gardner,  and  these  papers, 
together  with  the  abstract  of  title  to  the 
land,  which  Eattm  held,  were  placed  in  an 
envelope  and  left  with  the  bank,  with  direc- 
tions that  Qpou  the  deposit  of  $500  to  Ea- 
ton's credit,  It  should  deliver  the  note  and 
trust  deed  to  him  and  turn  oter  his  deed, 
with  the  abstract,  to  Gardner. 

After  the  trade  was  closed  between  Shem- 
well and  Gardner  on  the  IStb,  as  mentioned. 
Gardner  took  no  part  in  the  subsequent  trans- 
actions and  knew  notbfng  of  them.  Subse- 
quent to  the  exchange  of  papers  In  the  real 
estate  office  on  that  date  Gardner  return- 
ed to  the  hotel,  took  possession  for  Shem- 
well, and  remained  in  charge  for  him  until 
March  23d,  when  the  landlord  took  posses- 
sion under  the  diattel  mortgage  and  adver- 
tised the  property  for  sale.  On  March  26th 
ShemWell,  representing  that  Gardner  wanted 
to  get  a  loan  on  the  land,  obtained  posses- 
sion of  the  abstract  without  ctnnplylng  with 
tbe  escrow  agreement.  He  then  exhibited  It 
to  Cogdell  and  represented  to  him  that  the 
agreement  had  been  carried  out ;  that  tbe  Ea- 
ton deed  to  Gardner  had  been  sent  to  Cone- 
Joe  county  for  record;  that  he  (Shemwell) 
wanted  to  pay  off  the  cibattel  mortgage  and 
more  tbe  hotel  property  to  Carlsbad,  but  that 
the  expense  of  foreclosure  bad  been  so  great 
that,  in  addition  to  his  $5,250  chedc,  he  would 
need  tbe  $900  held  by  Cogdell.  and  asked 
OogdeU  to  turn  It  over  to  him.  wbldi  was 
done.  The  Eaton  deed  had  not  been  ta'ken 
oot  of  escrow ;  neither  was  Gardner  attempt- 
ing to  get  a  loan  on  the  land.  Shemwell 
obtained  possession  of  the  abstract  by  mis- 
npresentations,  and  when  the  escrow  agree- 
ment was  not  complied  with,  Eaton  withdrew 
and  destroyed  his  deed. 

The  result  of  these  dealings  was  that 
Shemwell  obtained  $500  of  Gardner's  money, 
t<^ther  with  a  bill  of  sale  conv^ing  to  him 
Gardner's  right  in  the  hotd  property,  and 
Gardner  received  nothing. 

May  11,  1914,  Gardner,  after  ascertaining 
that  be  had  obtained  no  title  to  the  land, 
because  Shemwell  had  none,  laid  the  matter 
before  the  district  attorney,  who  filed  an 
Information  against  Shemwell,  the  first  count 
ot  which  charges.  In  substance,  that,  with 
tntent  to  dieat  and  defraud  Gardner,  Shem- 
well  did  falsely  and  felonionsly  pretend  and 
represent  to  Gardner  that  he  (Shemwell) 


owned  and  had  full  power,  right,  and  author- 
ity to  sell  and  convey  the  160  acres  of  land  In 
Conejos  county,  together  with  the  water  of 
the  value  of  $12,000.  which  be  offered  to  sell, 
bargain,  and  exchange  to  Gardner  for  $500 
in  money  and  tbe  furniture,  goods,  chattels, 
and  personal  property  situated  in  tbe  Har- 
vard Hotel,  of  the  value  of  $15,000  subject  to 
a  chattel  mortgage  of  $5,100,  and  that  Gard- 
ner, believing  the  said  false  and  felonious 
pretenses  and  representations  made  b7  Shem- 
well, and  relying  thereon,  and  being  induced 
and  deceived  thereby,  did  pay  over  and  deliver 
to  Shemwell  the  sum  of  $500  in  money,  and 
did  also  convey  and  deliver  to  him  tbe  furni- 
ture situated  In  the  Harvard  Hotel  of  the 
value  of  $15,000  of  the  personal  property, 
goods,  and  chattels  of  Gardner,  and  that 
Shemwell  did  falsely,  feloniously,  designedly, 
and  knowingly,  by  means  of  said  false  pre- 
tenses, obtain  from  Gardner  $500  In  money, 
and  tbe  furniture  of  tbe  Harvard  Hotel  of 
the  value  of  $15,000  of  the  personal  prc^rty 
of  Gardner,  whereas  in  truth  and  in  fact 
Shemwell  was  not  the  owner  <ft  the  160  acres 
of  land  nor  tbe  water  right,  nor  any  interest 
therein,  and  had  no  right,  power,  or  authori- 
ty to  sell  and  convey  the  same.  ^1  (a  wbldi  he 
(Shemwell)  at  tbe  time  of  making  thereof 
Jinew  to  be  false,  felonious,  and  untroe. 
Tbe  Jury  returned  the  following  verdict: 
"We,  the  JoiT  find  the  defendant,  J.  H.  Shem- 
well, guilty  of  obtaining  money  by  fatoe  pre* 
tenses  as  eharged  in  the  first  count  of  the  In- 
formation herein,  and  find  the  value  of  the 
propwty  so  obtained  to  be  $6,000." 

The  Btatute  (section  4,  p:  125,  Seas.  Laws 
1891)  provtdea: 

"If  any  person  or  persons  Bhsll  knowingly  and 
designedly,  by  any  false  pretense  or  pretenses, 
obtain  from  any  other  person  or  persons  any 
chose  la  action,  money,  goods,  wares,  chattels, 
efFects  or  other  valaaUe  thing  whatever,  witii 
intent  to  dieat  or  defraud  any  inch  person  or 
persons  of  the  same,  every  person  so  offending 
ebell  be  deemed  a  cheat,  and  upon  conviction, 
shall,  where  the  property  obtained  is  over  the 
value  of  twenty  dwars,  be  imprisoned  in  the 
penitentiary  not  to  exceed  ten  yesrs;  and  where 
the  value  of  tbe  property  obtained  is  twenty 
dollars  or  lees,  be  fined  in  any  sum  not  exceed- 
ing one  thousand  dollars^  or  imprisoned  in  the 
county  Jail  not  to  exceed  six  months,  or  both; 
and  in  all  cases  where  tbe  value  ot  the  property 
obtained  is  twenty  dollars  or  less,  joatices  of 
the  peace  within  their  several  counties,  sh^ 
have  juriadiction  of  the  above  offense,  subject 
to  the  right  of  appeal,  as  provided  by  law." 

2.  Complaint  Is  made  that  the  verdict  is 
special,  that  It  does  not  find  all  the  essential 
elements  necessary  to  constitute  the  crime 
charged,  and  that  it  is  inccmslstent  with  the 

evidence. 

[1,2]  The  verdict  Is  not  Incomplete,  nor 
la  it  a  si>eclal  verdict  It  Is  general,  with  an- 
attempt  to  name  the  offense.  TJsually  crimes 
are  denoted  by  some  word  having  a  well- 
defined  meaning,  as  murder,  rape,  mayhem, 
burglary,  larceny,  forgery,  and  the  like,  and 
where  the  crime  charged  is  so  designated, 
It  Is  customary,  thou^  not  necessary,  to 
Insert  the  nams  in  the  Terdict  We  find  that 
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C7c^  the  Padflc  Digest,  MUIb*  Colorado  Di- 
gest, Courtrlght's  Colorado  Digest,  Bonrler's 
Law  Dictionary,  and  Rnllng  Case  Law  desig- 
nate tbe  crime  here  charged  as  "false  pre- 
tenses," while  Modem  American  Law  calls 
it  "obtaining  property  by  false  pretenses." 
So  the  offense  appears  to  liave  a  well-defined 
name  In  the  law  books,  althoagh  one  will 
often  hear  It  called  "obtaining  money  under 
false  pretenses." 

Had  the  jury  found  defendant  gnllty  as 
charged  in  the  first  count  of  the  Information, 
without  attempting  to  name  or  denote  the 
offense,  the  verdict  would  have  been  techni- 
cally correct  But,  as  it  is,  there  is  no  con- 
fusion or  amblgui^  In  the  verdicL  The  in- 
tention of  the  Jury  Is  plainly  manifested. 
They  found  defendant  guilty  under  the  first 
count  of  the  information,  wbldi  charged  the 
offense  generally  denoted  "false  pretenses." 
Because  the  Jury  undertook  to  name  the  of- 
fense and  called  it  "obtalnlog  money  by 
false  pretenses,"  instead  of  "false  pretenses," 
Is  of  no  consequence,  can  be  treated  as  sur- 
plnsage,  does  not  affect  the  Intent  of  the 
Jury,  and  in  no  way  prejudices  the  substan- 
tial rights  of  the  defendant.  West  t.  People, 
1S6  Pac.  139.  Neither  is  there  any  discrepant 
cy  between  tbe  verdict  and  the  evidence. 
The  trouble  with  counsel's  contention  in  this 
regard  lies  in  tbe  fact  that  he  does  not  rec- 
ognize money  as  property.  The  gist  of  the 
offense  was  obtaining  from  Gardner,  with 
intent  to  cheat  and  defraud  him,  hia  money 
and  hotel  furniture,  both  of  which  were  prop- 
erty, by  false  pretenses.  In  case  of  a  oon- 
victton,  the  Jury  were  required  to  find  the 
value  oi  the  property  so  obtained.  It  la 
dear  from  the  verdict  that  they  did  not 
find  him  guilty  of  obtaining  the  m<mey  <mly, 
and  if  they  did  not  include  It  in  the  value  of 
the  property  obtained,  that  la  a  matter  of 
which  the  defendant  cannot  complain.  Wheth- 
er they  did  or  did  not  Include  the  moaej 
with  the  furniture  In  their  findings  of  valne 
of  the  property  so  obtained  does  not  render 
the  verdict  Inconsistent  with  the  evidence^ 
because  both  are  property,  and  the  evidence 
sostaina  the  verdict  either  with  the  money 
induded  or  exdnded. 

[3-S]  3.  It  is  charged  that  Sbonwell  rep- 
resented that  he  owned,  and  had  full  power, 
right,  and  authority  to  sell  and  convey  tbe 
land,  and  it  is  urged  in  argimient  that  the 
prosecution  failed  to  prove  that  he  did  not 
own  tbe  laud,  and  that  he  had  no  authority 
from  the  owner  to  convey  it  It  was  not 
necessary  for  tbe  people  to  prove  title  In 
another,  as  in  larceny.  It  was  sufflclent  If 
the  whole  evidence  on  tbe  trial  established 
that  defendant  bad  no  title  in  himself  when 
he  gave  Gardner  the  warranty  deed,  and  this 
clearly  appeared.  In  fact  he  admitted  on 
the  witness  stand  that  he  had  no  title,  bat 
claimed  authority  from  Eaton,  who  held  the 
title,  to  execute  the  deed  for  him.  It  Is  argued 
in  this  connectlcm  that  the  Infonnatloa  charg- 


es two  separate  things  which  the  people  had 
the  harden  of  proving  beyond  a  reasonable 
donht:  Elrst,  that  the  defendant  did  not 
own  the  land;  and,  second,  not  b^g  the 
owner,  that  he  bad  no,  authority  from  the 
owner  to  convey  the  property.  We  cannot 
place  such  a  construction  upon  the  Informa- 
tion. It  alleges  that  defendant  claimed  to 
own,  and  have  the  right  to  sell  and  convey 
the  land  described  in  bis  warranty,  deed, 
and  the  only  legitimate  inference  that  can 
be  drawn  from  such  an  allegation  is  that  be 
represented  that  the  title  to  the  property  was 
In  him,  and  tbat  by  virtue  of  his  ownership 
of  the  property  he  liad  full  power,  right,  and 
authority  to  make,,  execute  and  deliver  a 
warranty  deed  to  Gardner.  So  we  think  but 
one  tiling  was  charged  In  the  infbrmatlon, 
viz.:  That  defendant  represented  that  he 
owned  the  property,  and  as  owner  bad  the 
right  to  sell  and  convey  it  But  if  we  con- 
cede defendant's  contention  as  to  the  chari^' 
ing  part,  it  was  his  duty  to  present  the  evi- 
dence, if  any  be  had,  in  support  of  the  contra- 
tlon  that  he  bad  sudi  authority,  and  if  upon 
a  coQsideratloa  of  all  the  evidence  on  the 
trial  the  Jury  had  a  reasonable  doubt  of  bla 
guilt  it  was  their  duty  to  acquit  him.  He 
presented  no  such  eridence.  The  deed  was 
executed  for  himself,  not  for  another;  be 
claimed  to  be  the  owner,  not  acting  for  the 
owner,  and  the  evidence  shows  that  be  did 
not  own  the  property,  and  there  Is  no  testi- 
mony that  be  had  authority  from  the  owner 
to  make  and  driver  the  deed. 

[1]  It  is  contended  In  argument  that  ths 
evidence  falls  to  show  that  Shemwell  obtaln- 
.ed  anything.  The  hotd  property  was  ex- 
changed for  the  land,  and  it  was  the  Intent 
of  the  parUes  Uiat  tbe  exchange  should  take 
effect,  not  in  the  future,  but  Immediately 
upon  the  dellv^  of  the  bill  of  sale  and  deed. 
The  deal  must  be  treated  the  same  as  If  It 
vren  a  cash  transaction  in  which  there  was 
an  absolute  sale  of  the  hotel  furniture.  A 
UU  of  sale  Is  an  Instrument  used  to  evidence 
tbe  transfer  of  personal  property,  and  as  be- 
tween the  parties  to  this  transactloa  Gard- 
ner's title  in  the  perstoialty  passed  to  the 
defendant  on  the  18th  of  March,  upon  the 
delivery  of  the  bill  of  sale.  35  Cyc  336; 
WUllstOQ  on  Sales,  S  343;  Brill  v.  Cbristy, 
7  Ariz.  217,  63  Paa  757;  Tome  v.  Dubois, 
6  Wall.  648,  18  U  Ed.  913;  Haines  v.  Mo- 
Klnnon,  35  Ore.  573,  57  Pac.  903. 

Under  the  facts  and  circumstances  as  dis- 
closed by  the  evidence  in  this  case,  ife  think 
the  defendant  obtained  the  hotel  furniture 
from  Gardner  within  the  meaning  of  tbe 
criminal  statute. 

[7-1]  5.  Defendant  was  asked  on  cross- 
examination  whether  or  not  he  had  told  cer> 
tain  persons  who  asked  him  what  he  was 
going  to  do  with  the  furniture  be  had  pur- 
chased, that  he  had  a  chedc  f6r  $5,250  wltb 
which  he  was  gMng  to  pay  off  the  chattel 
mortgage  and  move  the  furniture  to  his  hotel 
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at  Carlsbad  In  the  mountains,  or  that  be 
mlgbt  let  it  go  to  chattel  mortgage  sale  and 
mn  it  up  to  $10,000  on  the  landlord,  and 
then  let  him  have  It  and  pocket  the  differ* 
ence.  He  denied  making  these  statements, 
and  said  that  be  did  not  own  tmcih  a  hotel 
in  the  mountains  oif  anywhere  else.  Over 
defendant's  objection  these  persons  to  whom 
such  statements  were  alleged  to  have  been 
made  were  permitted  on  rebuttal  to  testify 
that  they  bad  had  such  conTersatlons  with 
him  and  to  relate  them  in  detail.  It  is 
here  urged  that  this  was  prejudicial  error, 
because  It  Is  said  to  be  an  attempt  to  impeach 
the  defendant  on  an  Immaterial  matter,  and 
because  the  witnesses  were  permitted  to  re- 
late the  alleged  conversations  instead  of  hav- 
ing the  questlona  which  were  propounded 
to  d^endant  read  to  them  and  being  required 
to  answer  whether  they  had  had  such  con- 
Tersatlons with  htm  or  not.  This  evidence 
was  not  immaterial.  They  were  statements 
claimed  to  have  been  made  by  the  defendant, 
a  par^  to  the  action,  which  tended  directly 
to  support  the  contention  of  the  people  that 
the  written  contract  was  abandoned  by  mutu- 
al consent  and  an  oral  agreement  entered 
Into  on  the  18tb  day  of  March.  The  people 
could  have  introduced  evidence  of  these  al- 
lied statements  of  the  defendant  in  chief. 
The  fact  that  they  did  not  and  that  defend- 
ant on  cross-examination  denied  having  made 
SDch  statements  did  not  destroy 'or  diange 
the  snbstantire  character  of  Uiis  evidence. 
Whether  Ote  coort  dionld  have  permitted  it 
to  be  introduced  on  rebuttal  was  a  matter 
that  lay  within  Its  sound  discretion,  and, 
unless  such  discretion  was  abused  so  as  to 
pr^ndice  tlie  rights  of  the  defendant,  it 
woald  not  be  reversible  error.  We  cannot  see 
liow,  imder  the  circumstances  of  this  case, 
tbs  introduction  of  this  evldoice  oa  rebuttal, 
Instead  of  in  chltf ,  in  any  miumer  prejudiced 
tbe  rights  of  the  defendant. 

[10,111  0.  The  court  instructed  the  Jury 
tliat,  if  they  found  and  believed  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendant  did,  with  Intent  to  cheat  or  de- 
fraud Gardner,  falsely  pretend  and  represent 
to  him  tliat  he  (Shemwell)  owned  and  had 
full  power,  right,  and  authority  to  sell  and 
convey  the  land,  and  offered  to  bargain,  sell, 
and  exchange  It  to  Gardner  for  $500 'In 
money,  and  the  Harvard  Hotel  furniture,  of 
the  value  of  $15,000,  or  some  value,  and 
Gardner,  believing  said  false  pretenses  and 
representatiws  so  made  by  the  defendant,  "if 
you  find  that  he  did  make  them,  and,  relying 
thereon  and  being  induced  thereby,  did  pay 
over  and  deliver  to  the  defendant  $500  in 
money  of  the  value  of  $500,  or  some  value, 
and  did  also  convey  and  deliver  to  him  the 
hotel  furniture  of  the  value  of  $15,000,  or 
some  value,  the  personal  property  of  Gard- 
ner, and  that  the  defendant  did  by  means  of 
■aid  false  pretenses  aforesaid  obtain  fr<Mn 
Oardner  $500  in  money  of  the  valae  of  |000 
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or  any  other  sum  of  some  value  and  the  ho- 
tel furniture  of  the  value  of  $15,000,  or  of 
some  value,  the  personal  property  of  Gard- 
ner, and  that  in  truth  and  in  fact  defendant 
was  not  the  owner  of  the  land  and  had  no 
right,  power,  or  authority  to  sell  and  convey 
it,  all  of  which  representations  and  pre^ 
tenses  defendant  at  the  time  of  making 
thereof,  if  he  did  make  them,  knew  to  be 
false  and  untrue,  then  you  should  find  de- 
fendant guilty  as  charged  in  the  first  count 
of  the  Information ;  otherwise  you  should 
acquit  him."  This  Instruction  appears  to  be 
substantially  a  repetition  of  the  informatlQn. 
Complaint  is  made  that  It  does  not  tie  the  ob- 
taining of  the  pr(^rty  from  Gardner  up 
with  the  Intent  to  cheat  and  defraud  him  of 
the  same ;  that  is  to  say,  the  intent  to  cheat 
and  defraud,  as  the  instruction  Is  worded, 
relates  to  the  r^resentatlons  and  not  to  the 
obtaining  of  the  prc^rty;  also  that  repeat- 
ing the  Identical  language  of  the  Informa- 
tion, which  charges  the  facts  to  be  true,  has 
the  appearance  in  the  instruction  of  telling 
the  Jury  that  certain  facts  charged  in  the 
information  are  true.  The  statute  defining 
the  offense  of  false  pretenses  provides  that, 
if  any  person  shall  knowingly  and  designedly 
by  false  pretenses  fri)taln  from  another  per- 
son any  property  with  intent  to  cheat  or  de- 
fraud such  person  of  the  same,  he  shall  be 
guilty  of  the  offense,  and  there  Is  no  doubt 
it  is  the  (Staining  of  Gardner's  property  by 
means  of  false  pivtenses,  with  intent  to  dieat 
and  defraud  him  of  the  same,  that  cwstl- 
totes  the  gist  of  the  olfense,  and  if  the  jury. 
were  misled  and  did  not  so  understand  the 
Instructlffli,  the  cause  should  be  reversed.  It 
tells  the  Jury  that,  if  they  find  and  believe 
from  the  evidence  oa  the  trial  beyond  a 
reasonable  doubt  that  defendant,  with  Intent 
to  cheat  and  defraud  Oardner,  did  by  certain 
false  pretenses  obtain  from  him  the  property, 
they  should  convict,  otherwise  acquit,  the  de- 
fendant We  think  the  idiraae  "with  Intent 
to  cheat  and  defraud  Gardner,"  oocnrring  at 
the  beginning  rmu  through  and  relatee  to 
all  at  the  Instruction,  and  while,  it  ml^t 
have  been  clearer  tf  the  Intait  had.  been 
more  closely  Idrallfled  with  the  obtaining  et 
the  pn^ierty,  tliere  can  be  no  doubt  the  Jury 
understood  tba  obtaining  of  the  proper^  by 
false  pretenses  must  have  bew  with  the  In* 
tent  to  cheat  and  defraud  the  owner.  With 
regard  to  the  false  pretenses,  the  court  In- 
serted twice  in  the  instruction  complained  of 
"if  you  find  tiiat  be  did  make  them,"  whldi 
in  a  large  measure  answers  the  criticism  at 
the  instruction.  Had  the  court  told  the  Jury 
that  the  burden  of  proof  was  upon  the  peo- 
ple to  establish  by  the  evidence  on  the  trial 
beyond  a  reasonable .  doubt  the  material  al- 
]egatl(ms  of  the  complaint,  and  then  ex- 
plained to  them  what  the  material  allega- 
tions were  that  had  to  be  so  established,  it 
would,  no  doubt,  have  been  better.  We  do 
not  think,  however,  Qiat  the  Jury  were  uda- 
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led  by  tbla  tnstrnction,  or  understood  from 
It  that  tbey  were  relieved  from  the  duty  of 
finding  from  the  evidence  that  every  material 
allegation  was  established  beyond  a  reason- 
able doubt,  before  they  could  convict  They 
must  have  understood  that,  In  order  to  ar- 
rive at  a  verdict  of  guilty,  they  had  to  find 
and  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  the  defendant  obtained 
the  property  from  Gardner  by  means  of  false 
pretenses,  with  Intent  to  cheat  and  defraud 
blm. 

The  Judgment  will  be  affirmed. 
Affirined. 

GABBBBT,  0.  J.,  and  800TT.  J,  otmcnr. 


(40  K«r.  1S6) 

JSarSEN  DISTRICT  OOTJRT  OF  SEV- 
ENTH JUDICIAL  DIST^  IN  AND  PGR 
ESMERALDA  COUflTY  et  aL    (No.  2233:) 

(Supreme  Oourt  of  Nevada.   Nov.  29.  1916.) 

Oeiminal  Law  «=s>260(4)  —  Comtiction  —  No- 
nes or  Afpbai/— StrmoxnfCT—STATCTE. 
BcT.  Laws,  ITSLS,  provides  that,  on  appeal 
from  a  conviction  before  a  justice,  appellant 
shall  file  with  the  Justice  and  secve  upon  the 
district  attorney  a  notice,  setting  forth  the  char- 
acter of  the  Judgment  and  his  intention  to  appeal 
tiiere&rom.  A  notice  of  appeal  was  addressed  to 
the  district  attorney  and  to  an  acting  Justice  of 
the  peace,  stating  that  defendant  intended  to 
appeal,  and  did  thereby  appeal,  from  a  convic- 
tion in  the  justice  court  of  receiving  and  buying 
personal  property  from  an  Intoxicated  person, 
and  from  the  judgment  and  sentence  of  the  jus- 
tice court  imposing  a  fine,  and  in  the  alterna- 
tive an  imprisonment,  upon  questions  of  both 
law  and  fact.  Heid,  that  the  notice  of  appeal 
was  sufficient, 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Oent.  Dig.  H  569-471.  678-576,  577;  Dec 
Dig.  «=>260(«.] 

Original  proceeding  in  mandamus  by  Claus 
P.  Jensen  against  the  District  Court  of  the 
Seventh  Judicial  District  of  the  State  of 
Nevada,  in  and  for  the  County  of  Esmeralda, 
and  Hon.  J.  Emmett  Walsh,  Judge  of  said 
court.  Writ  Issued. 

Adams  F.  Brown,  of  Goldfield,  for  petition- 
er. U.  A.  Dlsktn,  of  (Soldfield.  Cor  respond- 
ents. 

NORCROSS,  a  J.  This  Is  an  original  pro- 
ceeding in  mandamus.  Upon  a  trial  before 
the  justloe  of  the  peace  of  Goldfield  township, 
petitioner,  on  the  11th  day  of  March,  was 
convicted  upon  a  misdemeanor  charge,  and 
ordered  to  appear  for  sentence  on  the  13th 
day  of  March  following.  On  the  day  appoint- 
ed, sentence  was  imposed  to  the  etTect  that 
petitioner  be  fined  In  the  sum  of  $100,  and 
that  he  pay  the  costs  accrued.  On  the  15th 
day  of  Harcb  following,  petitioner  filed  and 
served  a  notice  of  appe&l  In  words  and  fig- 
ures following: 

"In  the  Justice's  Court  of  Goldfield  Township, 
in  the  County  of  Esmeralda  and  State  of  Ne- 
vada.   State  of  Nevada,  Plaintiff,  v.  Claus  P. 


Jensen,  Defendant.  Notice  of  Appeal.  To  the 
State  of  Nevada,  Plaintiff  Above  Named,  and  to 
Its  Attorney,  M.  A.  Dlsldn.  District  Attorney  of 
Said  Esmeralda  County,  and  to  Alfred  French, 
Acting  Justice  of  the  Peace  of  Goldfield  Town- 
ship Aforesaid,  in  the  CJountr  of  Esmeralda  and 
State  of  Nevada:  Ton  and  each  of  you  wiD 
please  take  notice  that  Cilans  P.  Jensen,  the  de> 
fendant  in  the  above-entitled  action,  intends  to 
appeal,  and  that  he  does  hereby  appeal,  to  the 
district  court  of  the  Seventh  judictal  district  vt 
the  state  of  Nevada,  in  and  for  the  countr  of 
Esmeralda,  from  the  Judgment  of  said  j 
court  made  on  the  eleventh  day  of  March  A.  D., 
1916,  finding  this  defendant  guilty  of  the  of- 
fense of  receiving  and  buying  certain  personal 
property  from  persons  who  were  In  an  Into^eat- 
ed  condition,  and  from  the  judgment  and  sm- 
tence  of  said  court  passed  upon  this  defendant 
on  the  thirteenth  day  of  Mardi  A.  D.  1916,  un- 
der which  it  was  ordered,  adjudged,  and  decreed 
by  the  court  that  for  said  offense  the  defendant 
be  fined  In  the  sum  of  one  hundred  dollars  and  all 
costs,  and  if  any  part  of  said  fine  and  costs  be 
not  forthwith  paid,  then  he  be  imprisoned  in  the 
county  jail  of  Esmeralda  counlr,  state  of  Ne- 
vada, one  day  for  each  two  (tZJOO)  dollars  of  tin 
fine  not  paid. 

"This  appeal  is  taken  on  questions  of  both  law 
and  fact. 

"Dated  at  Goldfield,  Nevada,  thia  fifteenth  day 
of  March,  A.  D.,  1916. 
"Adams  F.  Brown,  Attorn^  few  Defendant." 

Upon  motion  of  the  district  attorney,  the 
appeal  was  dismissed  for  want  of  Jurisdictira 
to  entertain  the  appeal.  Thia  proceeding  Is 
to  compel  the  respondent  court  to  reinstate 
the  appeal  and  try  the  cape.  It  was  the  con- 
tention of  counsel  for  respondent  In  the  court 
below,  and  now  In  this  court,  that  the  appeal 
was  not  duly  perfected  because  of  alleged  de- 
fects in  the  notice  and  undertaking.  As  tiie 
suSdency  of  the  undertaking  oiily  goes  to 
the  Question  of  the  right  of  the  [>etItioner  to 
be  released  from  custody  or  to  a  stay  of  pro- 
ceedings under  the  Judgment  pending  the  ap- 
peal (Rev.  Laws,  S  7513),  we  are  of  the  opin- 
ion that  It  is  unnecessary  to  refer  to  that 
document  The  Jurisdiction  of  the  district 
court  to  entertain  the  appeal  is  governed  by 
the  filing  and  service  of  the  notice  of  appeaL 
By  Rev.  Laws,  S  7516,  it  Is  provided  that : 

"An  appeal  duly  perfected  •  ♦  •  may  be 
dismissed  on  either  of  the  following  grounds: 

"L  For  foilure  to  take  the  same  in  time. 

For  failure  to  appear  in  the  district  ooort 
whm  required.** 

The  dismissal  was  not  based  on  elth^  of 
these  grounds,  but  presumably  upon  the 
groiBid  that  the  appeal  was  not  duly  perfect- 
ed. Assuming  that  this  Is  a  proper  matter  ot 
inquiry,  we  turn  to  the  proTlskm  of  the  stat- 
ute (section  7613,  supr^.  whldi  reads: 

"The.  party  intending  to  appeal  must  file  irlth 
the  justice,  and  serve  upon  the  district  attorney 
a  notice  entitled  in  the  action,  setting  forth  the 
character  of  the  judgment,  and  the  intention  of 
the  party  to  appeal  therefrom  to  the  district 
court" 

The  notice  of  appeal  in  question  la  enti- 
tled in  the  action;  sets  forth  the  character 
of  the  Judgment  and  the  Intention  to  appeal 
therefrom  to  the  district  court ;  was  filed  with 
the  Justice  and  served  on  the- district  attor^ 
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ney.  ThU  Is  all  tbat  Is  i^ulred.  Counsel 
tor  reFpondcnt  lodulges  In  the  supertechnical 
ccmtentlon  that  tbe  notice  refers  to  two  Judg- 
ments, and  does  not  describe  any  offense 
known  to  tbe  law.  Tbe  fact  that  the  offense 
Is  not  described  in  the  notice  with  the  full- 
ness requisite  In  a  criminal  complaint  Is 
immaterial.  The  purpose  of  the  notice  is 
m^l7  to  acquaint  the  Justice,  tbe  district 
attorney,  and  the  district  court  tbat  an  ap- 
peal Is  taken. 

"The  jnatice  must,  within  ten  d&jB  after  tbe 
notice  of  appeal  ia  filed,  transmit  to  the  clerk  of 
the  district  court  all  papers  relatiqg  to  the  case 
and  a  certiGed  copy  ta  his  docket."  Her.  Lawa, 
i  7514. 

If  the  notice  Is  not  as  lucid  as  it  might  be, 
a  reference  to  tbe  complaint  and  to  the  Jus- 
tice's docket  Is  oil  tha't  Is  necessary  to  make 
tbe  whole  matter  deSv. 

Tbe  writ  will  Issue  as  prayed  for. 

McGABBAN  and  G0I;EMAN.  JJ.,  concur. 


(5S  SIoDt.  68) 

ROBITAILI/D  r.  BOULET. 


(No.  8705.) 


(Supreme  Court  of  Montana.    Nor.  20,  1010.) 

1.  Atfeal  Attn  EbBOb  ^758(1>- Bbibi>— Suf- 

Where  appellant's  only  contention  waa  that 
the  evidence  was  insufficient  to  sustain  tbe  fiud- 
inga,  bia  appeal  will  not  be  dismissed,  though 
his  brief  did  not  comply  with  rule  10,  subd.  3b 
(123  Pac.  xii),  in  not  setting  forth  any  specifica- 
tions of  errors. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  EHg.  {  3093 ;  Dec.  Dig.  «=9758(1).] 

2.  mobtgaqks  «=»32<2)— what  gokstitutb 
—Intention  ot  Parties. 

Whether  a  deed  absolute  on  its  face  was  a 
mortg^e  depends  on  the  intention  of  tbe  parties. 

[Bd.  Note.— For  other  caaes,  see  Mortgages, 
Cent.  Dig.  {  85 ;  Dec.  Dig.  «s»32(2).] 

3.  Appeal  ahd  Erbob  ^=3901  —  Betikw  — 
FiNDiNos  or  Fact. 

One  attacking  on  appeal  ftodings  of  fact 
by  the  trial  court  has  the  burden  of  showing 
that  tbe  eridwe  preponderated  against  tbe 
findings. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Drror,  Cent  Dif.  H  1771,  8670;  Dec.  Dig-  ^ 
901.] 

4.  Appeal  akd  Bbbob  «s»1011(D— Review— 

FlKDlNOB. 

A  finding  of  fact  by  the  trial  court  on  con- 
flicting testunony  will,  as  the  credibility  of 
witnesses  ia  for  the  trier  of  facts,  be  upheld 
«B  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  H  3083-^988;  Dec:  Dig.  «=» 
lOUdM 

Appeal  from  District  Court,  Silver  Bow 
County;  J.  J.  Lynch,  Judge. 

Action  by  Mose  Robitaille,  as  administrator 
of  the  estate  of  Frank  Bobltallie.  against 
J.  W.  Boulet  From  a  Judgment  for  defend- 
ant and  an  order  denying  a  new  trial,  plain- 
tiff appeals.  Affirmed. 

SL  F.  CFlynn,  of  Butte,  for  appellant. 
William  Meyer,  of  Butte,  tor  respondent. 


HOLLOWAY,  J.  On  September  27,  1909, 
Frank  Robitaille,  by  a  deed  alsolute  In  form, 
conveyed  to  J.  W.  Boulet  a  ranch^  consisting 
of  approximately  1.100  acres,  situated  at  Fee- 
ly  Station  in  Sliver  Bow  county.  In  June, 
1912,  Robitaille  died,  and  the  administrator 
of  his  estate  instituted  this  suit  to  bare  the 
deed  declared  to  be  a  mortgage,  to  secure  an 
accounting  of  rents  and  profits, -and  to  re- 
deem the  property.  The  only  material  Issue 
raised  by  the  pleadings  Is  whether  the  con- 
veyance was  intended  to  evidence  an  absolute 
sale  or  security  for  a  debt.  Tbe  trial  result- 
ed In  favor  of  defendant,  and  plaintiff  appeal- 
ed from  an  order  denying  htm  a  new  trial. 

1.  On  tbe  Motion  to  EHgmlss. 

[1]  In  the  preparation  of  bis  brief,  counsel 
for  appellant  apparently  made  no  effort  to 
comply  with  rule  10,  subdivision  3b,  of  the 
rules  of  this  court  (123  Pac  xll) .  There  are 
not  any  specifications  of  errors,  but  since 
there  ia  but  a  single  contention  made,  viz. 
that  the  evidence  is  losuflideDt  to  sustain  the 
findings,  we  overlook  tbe  shortcomings  of 
counsel  In  this  Instance  In  order  to  reach  the 
merits  of  tbe  controversy.  Tbe  motion  to  dis- 
miss la  overruled. 

2.  On  the  Merits. 

[2^]  Tbe  solution  of  the  question  presenf  ■ 
ed  depeads  altogether  upon  the  Intention  of 
the  parties  to  the  transaction  of  September 
27,  U0O9.  27  Cyc  1007.  Tbe- evidence  ottered 
by  the  plaintiff  tended  to  prove  that  the 
transaction  had  Its  inception  in  an  applica- 
tion by  Robitaille  to  Boulet  for  a  loan ;  tbat 
Robitaille  was  In  financial  straits  and  pressed 
by  a  creditor  who  bad  a  mortgage  upon  his 
ranch;  tbat  Boulet -gave  to  Robitaille  an 
agreement  of  some  sort,  by  tbe  terms  of 
which  tbe  ranch  could  be  repurchased  at  the 
end  of  one  year  for  a  fixed  sum;  that  Robi- 
taille retained  possession  of  tbe  ranch;  tbat 
for  tbe  subsequent  years  the  ranch  was  as- 
sessed to  RobltaiUe;  that  Robitaille  made 
payments  of  considerable  soma  to  Boulet 
after  tbe  tranaactioii;  that  a  contemporane- 
ous agreement  with  reference  to  BoUtalUe's 
personal  propert7  lends  aid  to  plaintiff's  the- 
ory; and  that  the  rflnch  was  reascmably 
worth  a  very  much  greater  sum  than  passed 
as  the  ccmdderatton  for  tbe  deed.  These 
facts  and  dream  stances,  If  standing  alone 
and  nneziHalned,  would  warrant  a  finding 
that  the  deed  was  intended  as  a  mortgage 
to  secure  an  exlsUng  indebtedness.  Murray 
T.  Bntte-Monltor  Tunnel  Mln.  Co.,  41  Mont 
449^  110  Pac.  497.  112  Pac  1132. 

Unfbrtnnately  fbr  plaintiff,  the  facts  and 
drcnmstances  enumerated  above  do  not  stand 
alone,  and  are  not  unexplained.  Moreover, 
in  this  court,  plaintiff  must  sustain  tbe  bur^ 
den  of  sbowtaig  that  tbe  evidence  preponder^ 
ates  against  tbe  trial  court's  ftidbigs  (Gibson 
V.  Morris  State  Bank,  49  Mont  dO,  140  Pnc 
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76).  Tbe  evidence  as  a  wbole  la  in  sharp' 
conflict  as  to  tbe  character  of  the  possession 
by  Robltalile  after  September  ~27,  1909,  as 
to  who  defrayed  the  expense  of  operating 
the'  ranch  and  ImproTlng  It,  as  to  who  paid 
the  taxes,  and  as  to  the  value  of  tbe  ranch 
at  tbe  time  the  deed  was  given.  Defendant 
oCTered  evidence  to  the  effect  that  Robitallle's 
appUcatioa  for  a  loan  was  rejected  altogeth- 
er; that  the  transaction  was  a  sale  outright; 
that  for  a  valuable  consideration,  subsequent- 
ly passed  to  him,  Robltalile  surrendered  his 
contract  to  repurchase;  that  the  transaction 
relating  to  the  personal  property  was  inde- 
pendent of  the  one  relating  to  the  real  estate ; 
that  after  September  27,  1909,  RobitalUe  fre- 
quently disclaimed  any  Interest  In  this  ranch, 
and  finally  made  homestead  entry  on  160 
acres  of  government  land  located  near  by. 
An  explanation  of  tbe  payments  made  by 
RobltalUe  to  Boulet,  after  September  27, 1909, 
was  also  tendered. 

The  trial  court,  with  the  witnesses  before 
it,  and  therefore  In  a  better  position  than  are 
the  members  of  this  court  to  pass  upon  their 
credibility  And  the  weight  to  be  given  to  the 
testimony,  accepted  defendant's  theory  of  the 
transaction,  and  found  that  the  deed  was  in- 
tended to  evidence  an  absolute  sale,  and  was 
not  Intended  as  a  mortgage  to  secure  an  in- 
debtedness. Having  accepted  defendant's 
evidence  as  true,  that  finding  la  amply  sup- 
ported by  the  record.  Morrison  r.  Jones,  31 
Mont  154,  77  Pac.  607. 

Appellant  has  failed  to  snstain  the  burden 
of  i^owing  that  the  evidence  pr^nderates 
against  the  findings,  and  for  thi«  reason  the 
order  is  affirmed. 

Affirmed. 

BRANTLY,  a  and  SANNEB,  con- 
cur. 


(52  Mont.  601} 

HBRLXHY  T.  DONOHUB  at  al.  (No.  8849.) 
(Sapreme  Court  of  Montana.    Nov.  10,  1916.) 

1.  MiuriA  «=3l9— Debtbuctiok  of  Pbopibtt 
BT  OmcBBs  oF^PaniA  Facxb  Gabs. 

Where  plaiotiif  alleged  and  proved  bis  owner- 
ship of  liquors,  their  destruction  by  defendants, 
officers  of  the  state  uiUitta,  without  bis  consent 
and  his  damages  consequent  upon  tbe  act  be 
made  out  a  prima  fade  case. 

[Ed.  Note.— For  other  cases,  see  MlUtla,  Cent 
Dig.  §§  43,  44;  Dec.  Dig.  «b>19.] 

2.  Militia  «=9l9— DBsrsuonoN  or  Pbopkbtt 
—Civil  Liabilttt. 

In  an  action  against  officers  of  tbe  state  mili- 
tia for  destruction  of  a  stock  of  liquors,  where 
defendants  admitted  plaintiff's  ownership  of  the 
property  and  tbeir  destruction  of  it  they  render- 
ed tbemselves  liable  in  nominal  damages  at  least 
unless  they  could  offer  legal  Justification  for 
their  act 

[Ed.  Note.— For  other  cases,  aee  Militia,  Cent 
Dig.  H  43,  44;  Dec.  Dig.  «s»19.] 

8.  FucADiiTa^=»78— CoNraaaioiT  aKd  Avoid- 
AW  CB— Statute. 
Under  Rev.  Codes,  S  6540,  subd.  2,  providing 
that  the  answer  must  contain  a  statement  of  any 


new  matter  constituting  a  defense  or  counter- 
claim, the  defense  of  justification  for  an  illega] 
act  must  ba  specially  pleaded,  as  at  common  ktw. 

(Ed.  Note.— For  other  cases,  see  Pleading,  ' 
Cent  Dig.  H  158, 169;  Dec.  Dig.  «=5>78.J 

4.  GoNSTXTunoMAi.  Law  ^s>320  —  Dux  Pbo* 
CESS— Right  to  Hxabino. 

Where  tbe  Governor  declared  a  county  to  be 
in  a  state  of  insurrection  on  account  of  labor 
troubles,  and  a  militia  officer  ordered  tbe  closing 
of  saloonB.in  a  city,  before  any  punishment  could 
be  inflicted  upon  a  saloon  keeper  for  disobeying 
tbe  order,  notice  to  him  of  the  charge  against 
him,  opportunity  for  him  to  prepare  snd  present 
bis  defense,  and  an  adjudication  of  bis  guilt  by 
some  competent  tribunal  were  indispensable. 

EEd.  Note.— For  other  cases,  see  (institutional 
Law,  Cent  Dig.  f|  771.  778;  Dea  Dig.  «=>320.] 

5.  Militia  4»19— Civtl  Liabiutt  or  Offi- 

CEB&— DeSTBUCTION  or  PaOPBBTT— MlLITABT 

Nkcessitt.  ' 
Officers  of  tbe  state  militia,  who  destroyed 
a  saloon  keeper's  stock  of  liquors  for  violation  of 
the  closing  order  of  the  officer  commanding  in  tbe 
district  declared  to  be  in  a  state  of  insurrection 
on  account  of  labor  troubles,  could  not  justify 
tbeir  act  as  a  military  necessity  where  the  liq- 
uors were  not  needed  for  or  devoted  to  the  use 
of  the  troops,  and  tbe  destruction  was  not  neces- 
'Sary  to  prevent  the  liquor  falling  into  the  hands 
of  tbe  enemy ;  no  state  of  war  olstlng. 

[Ed.  Note.— For  other  eases,  see  Militia,  Cent 
Dig.  li  43,  44;  Dec.  Dig.  ^19.] 

6.  Constitutional  Law  ®=>81  —  "PoLicn 
Power"  of  State— De8tbuction  ovPfiXVAn 
Propeett  BT  Militia  Officers. 

Where  a  county  was  declared  to  be  In  a  state 
of  insurrection  on  account  of  labor  troubles,  but 
rioters  in  a  city  were  not  threatening  to  break 
into  a  saloon  to  obtain  intoxicants,  so  that  de- 
struction of  its  stock  was  not  necessary  to  pre- 
vent excesses,  such  destruction  by  militia  offi- 
cers for  violation  of  their  commanding  officer's 
order  that  saloons  should  close,  except  frcHU  8 
a.  m.  until  7  p.  m.,  was  not  a  valid  exercise  of 
the  state's  "police  power,"  its  power  to  regu- 
late and  control  every  act  or  thing  within  its 
jurisdiction  which  tends  to  subvert  the  govern- 
ment injure  tbe  public,  destroy  tbe  morals  of  the 
people,  or  disturb  the  pesce  and  good  order  of 
society,  delegated  by  the  Governor,  tbe  supreme 
executive  power  of  the  state,  to  the  militia, 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  }  148 ;  Dec.  Dig.  <^81. 

For  other  definitions,  see  Words  and  Phrases, 
F^rst  and  Second  Series,  Police  Power.] 

7.  Militia  «s»l&-<;ivii,  Liabilitt  or  Om- 
OEBs  —  Reliance  ox  Obdeb  or  Sttpebiob  — 
DsBTBUcnoN  or  Pbopebtt. 

Where  a  militia  officer,  during  labor  troubles, 
ordered  the  closing  of  saloons,  except  between  8 
a.  m.  and  7  p.  m.,  under  penalty  of  destruction  of 
tbe  stock  of  liquors,  and  a  suoon  keeper  failed 
to  observe  the  order,  subordinate  mtlitu  officera, 
who  merely  followed  their  superior  officer's  com- 
mands in  destroying  the  offending  saloon  keeper's 
stock,  were  not  subject  to  civil  liability,  since  the 
order  for  the  destriiction  of  the  pro^r^  was  one 
which  tbe  commanding  officer  might  lawfully 
have  made  had  the  circumstances  of  the  case 
warranted  it  and.  as  it  was  valid  on  Its  face,  the 
subordinate  officers  could  not  refuse  obedience 
until  they  had  investigated  the  legality  ot  the 
order. 

[Ed.  Note.— For  other  cases,  see  Militia,  Cent. 
Dig.  SS  43,  44;  Dee.  Dig.  ^19.] 

Appeal  from  District  Court,  Silver  Bow 
County ;  J.  J.  L^ncb.  Judge. 
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Action  by  Dennis  Herllhy  agalDgt  Dan  J. 
Donoliue,  Wade  Gobel,  William  M.  Morse,  and 
others,  wherein,  <m  the  death  of  Herlihy, 
Ulcbael  Herlihy,  as  executor  of  his  estate, 
was  sabfitttuted  as  plalntifT.  From  a  Judg- 
ment for  plaintiff,  the  named  defendants 
appeal.  Judgment  against  defendant  Dono- 
hue  affirmed,  and  cause  remanded,  with  direc- 
tions to  alter  Judgment,  dismissing  the  a<^CHi 
as  ag^nst  defendants  Gobel  and  Morse. 

J,  B.  Poindexter  and  W.  H.  Poorman,  both 
<a  Helena,  and  Jesse  B.  Boote,  of  Butte,  for 
appellants.  M,  J.  Doepker,  Edwin  M.  Lamb, 
and  Maniy.  Templeman  ft  Davies,  all  of 
Butte,  for  respondent 

HOIiLOWAY,  J.  On  S^tember  1,  1914, 
the  Governor  of  this  state  issued  a  proclama- 
tion declaring  the  county  of  Silver  Bow  in  a 
state  of  insurrection.  A  portion  of  the  or- 
ganized militia  under  the  command  of  MaJ. 
Dan  J.  Donohue,  with  Wm.  Morse  and  Wade 
Gobel,  subordinate  officers,  was  ordered  to 
the  scene  of  the  trouble  for  the  declared 
pnrpose  of  restoring  peace  and  good  order 
and  reliabllltating  the  dvU  authority  in  that 
county.  Upon  taking  command  of  the  troops, 
MaJ.  Donohue  issued  an  order,  closing  sa- 
loons and  other  places  where  Intoxicating 
liquors  were  for  sale.  This  order  was  there- 
after modified  so  as  to  permit  such  places  to 
be  open  for  business  from  8  a.  m.  unUl  7  p. 
m.  dally.  On  Septeml)er  l&th  MaJ.  Donohue 
ordered  Morse,  Gobel,  and  certain  enlisted 
men  to  take  from  the  saloon  of  Dennis  Her- 
lihy the  stock  of  liquors  ther^  and  destroy 
the  same,  and,  the  order  tiavlng  been  ex- 
ecuted, this  action  In  trespass  was  brought 
to  recover  actual  damages  to  the  amount  of 
the  value  of  the  property  destroyed,  and 
punitive  damages  In  the  sum  of  $1,000. 

The  complaint  alleges  the  ownership  and 
value  of  the  property,  the  trespass  and  de- 
struction of  the  property,  and  that  the  de- 
fendants acted  wrongfully  and  with  malice. 
The  answer  consists  of  a  general  denial  and 
certain  afflrmatire  allegations,  which  set 
forth  the  proclamation  of  the  Governor,  the 
original  and  amended  order  by  the  command- 
ing officer,  and  allege  that  the  plainUff,  Den- 
nis Herlihy,  while  the  amended  order  was  in 
full  force  and  effect  and  with  knowledge 
of  such  order,  willfully  Tl(dated  the  same  by 
opening  his  saloon  and  dispensing  Intoxicat- 
ing liquors  within  the  prohibited  hours  on 
September  17tb ;  that  at  the  time  there  was 
great  disorder  in  Silver  Bow  county;  that 
the  commanding  officer — 

"had  reason  to  believe  and  to  expect  that  certain 
of  the  insurrectiooiats  in  said  county,  and  law- 
breakers therein,  would  cause  riots  to  occur,  and 
do  violence  to  both  property  and  human  life; 
that  in  view  of  these  facts  said  commanding  offi- 
cer of  said  military  forces  twlieved  that  it  was 
imperatively  necessary  to  forbid  the  sale  or  dis- 
tribution or  giving  away  of  intoxicating  liqnors 
later  than  7  o'clock  in  Uie  evening  and  before  $ 
o'doek  fai  the  morning;  and,  in  order  to  prevent 
the  plaintiff  herein  from  furnish Ing  Uqaors  to 


persons  within  the  hours  during  which  personf 
were  forbidden  to  sell  or  furnish  hguors  to  oth- 
ers, the  said  commanding  officer,  with  certain  of 
his  sobordlnate  officers  and  soldiers,  destroyed 
the  said  stock  of  liqnors  belonging  to  the  plaintiff 
herein  as  a  necessary  measure  to  prevent  drunk- 
enness, breaches  of  the  peace,  and  rioting,  and  as 
an  example  to  other  retail  liquor  dealers,  to  pre- 
vent them,  as  well  as  the  plaintiff  herein,  from 
either  selling  or  giving  away  intoxicating  uquors 
later  than  T  o'clock  in  the  evening  and  before  8 
o'clock  in  the  morning." 

The  reply  admits  the  oflkdal  character  of 
each  of  the  defendants;  admits  that  the 
proclamation,  the  order,  and  amended  order 
wen  issued;  that  tb»  ^.j/^eeLiSng  defendants 
destroyed  the  property  In  qoestion,  and  de- 
nies M  other  facts  pleaded  by  way  of  de- 
fense. After  Issues  were  ^oineA,  but  before 
trial,  Dennis  Herllhy  died,  and  the  ezecntor 
of  his  last  will  was  substituted  as  a  partgr  to 
the  action.  Upon  the  trial  plaintiff  aliandon- 
ed  his  dalm  for  punitive  damages,  made  out 
a  prima  fade  case  In  other  respects,  and 
called  MaJ.  Donohue  as  a  witness  to  prova 
the  destmcUon  of  the  property.  On  cross- 
examination  counsel  for  defendants  sought 
to  prove  the  facts'  pleaded  in  the  answer 
and  denied  by  the  reply,  but  the  offered  eri- 
denoe  was  exdnded  as  not  within  the  range 
of  proper  cross-ezamlnatton.  In  their  case 
in  chief,  defendants  again  offered  the  same 
character  of  evidence,  but  it  was  objected  to 
upon  the  following,  among  other,  grounds: 

"That  there  is  no  plea  in  the  answer  that  the 
destruction  of  the  property  or  any  of  the  propar> 
ty  was  at  all  necessary  to  prevent  the  increas* 
tug  or  spreading  out  of  the  insurrection  or  to 
aid  in  suppressing  any.  insurrection." 

The  objection  was  sustained,  and  the  evi- 
dence was  excluded.  The  court  dismissed 
the  action  as  to  certain  other  defendants 
originally  Joined,  and  directed  a  verdict  In 
favor  of  plaintiff  and  against  these  appeal- 
ing defendants,  leaving  to  the  Jury  for  de- 
termination the  amount  of  compensatory 
damages  only.  From  a  Judgment  entered  up- 
on a  verdict  for  plaintiff,  this  appeal  Is  prM^ 
ecuted.  The  correctness  of  the  trial  court's 
ruling  In  excluding  defendants'  offered  evi- 
dence is-  the  Questlcm  presented  for  review. 

[1,2]  The  right  of  a  person  to  acquire, 
hold,  and  protect  property,  to  be  secure  In 
his  possession  of  it  against  unreasonable 
seizure,  and  to  retain  it  until  derived  of 
it  by  due  process  of  law,  Is,  as  among  Bng* 
Uah-speaklng  people,  as  old  as  the  commcai 
law  Itself.  Its  origin  antedates  by  many 
years  the  guaranty  contained  in  Magna 
Obarta.  Hie  right  itself  waa  the  Inheri- 
tance of  our  pe<9le  who  Inhabited  the  ter- 
ritory acquired  from  Great  Britain  at  the 
close  of  the  Revolution,  and  was  adopted  by 
the  people  of  the  territory  of  Mmtanh  by 
Its  first  legislative  assembly,  and  was  con- 
tinued in  force  thereafter.  It  is  now  em- 
bodied in  the  Bill  of  Uights  (article  3  of  our 
state  Constitution).  When,  therefore,  plain- 
tiff alleged  and  proved  bis  ownerdiip  of  the 
property,  its  destroctton  by  these  defendants 
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without  his  consent,  and  bis  damages  conse- 
'  queot  upon  that  act,  he  made  out  a  prima 
facie  case.  Indeed,  in  the  light  of  the  plead- 
ings, little  proof  was  required  from  plaintift, 
for  by  their  admission  of  plaintlflfs  owuer- 
ship  and  their  destruction  of  the  property, 
defendants  rendered  themseilves  liable  in 
nominal  damages  at  least,  unless  they  could 
offer  legal  justification  for  their  act.  The 
answer,  considered  in  its  entirety  mnst  be 
viewed  as  in  the  nature  of  a  confession  and 
avoidance — an  admission  of  the.  destruction 
of  private  property  and  an  attempt  to  Jus- 
tify it. 

[3]  That  it  is  possible  for  a  set  of  circum- 
stances so  to  combine  as  to  present  a  legal 
Justification  for  the  act  of  a  public  officer 
In  destroying  private  property  against  the 
will  of  the  owner  and  leaving  the  owner 
remediless  cannot  be  gainsaid.  The  conten- 
tion made  in  the  trial  court  and  here  is  that, 
though  these  defendants  might  possibly  have 
set  forth  facts  sufficient  to  constitute  a  de- 
fense they  failed  to  do  so;  in  other  words, 
that  the  facts  pleaded  do  not  constitute  a 
justlflcation  for  the  destruction  of  plaintUTs 
property.  That  a  defeuse  of  this  character 
mnst  be  specially  pleaded  was  the  rule  at 
common  law.  It  Is  also  the  rule  in  most  of 
the  states  where  the  Code  system  prevails; 
and  In  this  Jurisdiction  by  statute.  Subdi- 
vision 2,  {  6540,  Revised  Codes. 

[4,  6]  Let  It  be  conceded  In  the  first  in- 
stance that  the  order  of  MaJ.  Donohue.  clos- 
ing the  saloons  from  7  p.  m.  until  8  a.  m. 
daily,  had  the  force  and  effect  of  a  statute, 
and  that  for  a  violation  of  that  order  any 
reasonable  punishment  might  have  been  In- 
flicted, still  we  cannot  concede  to  the  organ- 
ized mlUtla,  or  to  any  department  of  our  gov- 
ernment, or  to  any  function  of  government, 
the  right  to  convict  and  punish  without  no- 
tice, a  hearing,  or  an  adjudlcatlMi.  Before 
any  punishment  could  be  inflicted  upon  Her- 
llhy,  notice  of  the  charge  against  him,  an 
opportunity  for  him  to  prepare  and  present 
his  defense,  if  any  he  had,  and  an  adjudi- 
cation of  bis  guilt  by  some  competent  tri- 
bunal were  indispensable.  It  is  nowhere  con- 
traded  that  Herlihy  pleaded  guilty,  while 
the  charges  preferred  against  him  in  the  an- 
swer are  denied  In  the  reply.  The  answer 
fails  to  allege  that  Herlihy  was  accused,  noti- 
fied, tried,  or  convicted  before  his  property 
was  confiscated;  and.  in  the  absence  of  these 
necessary  allegations,  the  question  of  the 
extent  of  the  punishment  which  might  have 
been  inflicted  does  not  arise.  Under  this  an- 
swer the  destruction  of  the  property  cannot 
be  justified  as  a  penalty  Imposed  for  a  vio- 
lation of  the  order.  Neither  can  It  be  jus- 
tlfled  as  "a  military  necessity."  The  stock 
of  liquors  was  not  needed  for,  nor  devoted 
to,  the  n&e  of  the  troops.  A  state  of  war 
did  not  exist,  and  the  destruction  of  the  prop- 
erty was  not  necessary  to  prevent  it  falling 
into  tbe  bands  of  the  enemy. 

tl]  The  defMue  most  leat  upon  the  tbeoir 


that  the  order  was  a  reasonable  and  neces- 
sary police  regulation  and  the  destruc- 
tion of  tbe  pn^rty  a  valid  exercise  of  tbe 
state's  police  power.  The  order  in  question 
as  amended  would  read  as  follows: 

"(5)  All  saloons  and  places  where  iDtoxicating 
liquors  are  sold  at  retail  as  a  beverage  will  be 
closed  at  once  and  kept  closed  (except  from  8  a. 
m.  until  7  p.  m.  daily)  until  further  orders.  The 
stock  of  liquors  of  any  person  or  peraoos  vioUit- 
ing  this  rule  will  be  destroyed  and  all  violaton 
severely  puniBhed."  * 

By  section  6,  article  7  of  tbe  Constitution, 
the  supreme  executive  power  is  vested  In 
the  Governor,  who  is  charged  with  the  duty 
to  see  that  the  laws  are  faithfully  executed. 
Section  6  provides  the  means  available  to  the 
executive,  when  necessary,  to  execute  the 
power  or  perform  tlw  do^  derolTed  upon 
him: 

"The  Governor  shall  b«  eommander-fn-chief  of 
the  militiA  forces  of  the  state,  *  *  *  and 
shall  have  power  to  call  out  any  part  or  the 
whole  of  said  forces  to  aid  in  the  execution  of  tbe 
laws,  to  suppress  insorrection  or  to  Tei>el  in- 
vasion." 

When  tbe  organized  militia  was  called  Into 
tbe  service  of  tbe  state  in  1914,  It  but  per- 
formed tbe  function  of  the  strong  arm  of  the 
executive  by  which  be  could  aid  in  execntlns 
tbe  law  or  in  suppressing  the  insurrection. 
Independently  of  the  executive  it  bad  do  . 
power  or  authority,  except  possibly  with  ref- 
erence to  its  own  Internal  aftalrs.  It  acted 
as  an  executive  agency,  subject  to  tbe 
ders  of  the  Governor  and  bound  by  tbe  au- 
thority which  he  might  lawfully  exerdse. 
The  Governor  Is  at  all  times  amenable  to  tbe 
Constitution  and  laws  of  the  state.  They 
are  the  charters  of  bis  powers,  and  In  them 
he  mnst  find  the  authority  for  bis  ofDcial 
acts.  W^ile  be  may  not  exceed  tbelr  bounds 
In  any  Instance,  be  may  Invoke  any  remedy 
provided  by  them  for  tbe  purpose  whenever 
the  exigendes  of  a  particular  case  call  for  it 
One  of  tbe  instrumentalltlea^  the  use  of  wbidi 
Is  sanctioned  by  tbe  law  for  tbe  preserva- 
tion of  peace  and  good  order,  is  the  police 
power  of  the  state;  and,  while  no  conrt  or 
tertwrltef  has  assumed  to  define  wlUi  ac- 
curacy tbe  limits  of  tbe  poww,  it  may  be 
said  graeraUy  that  the  state  .may  regulate 
or  control  every  a^  or  thing  wltbln  its  Juria- 
dictlott  which  tends  to  subvert  the  govern- 
ment, to  InJore  tbe  public,  to  destroy  tbe 
morals  of  tbe  pecqple,  or  to  disturb  the  peace 
and  good  order  of  society.  Hint  the  state 
may  enforce  a  proper  police  regulation  by  tlie 
Imposition  of  fine  or  imprisonment,  or  botb, 
is  conceded  generally,  ^lat  within  tbe  nar- 
row limits  of  actual  and  pressing  necessity 
private  property  may  be  taken  and  destroyed 
for  the  public  good  scarcely  admits  of  de- 
bate. The  most  common  Ulustration  of  this 
is  the  demolition  of  a  building  to  prevent 
the  spread  of  a  conflagration.  But  In  every 
Instance  where  such  a  right  has  been  exer- 
cised and  questioned,  tbe  dedslMi  opbotdlnc 
tbe  rl^t  makes  It  dear  beyond  oontrovei^y 
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that  only  the  most  overriding  necesBlty  wlU 
Justify  or  excuse  the  officer  ordering  sucb  do- 
st ruction. 

It  Is  not  allegetl  ttiat  the  rioters  In  Butte 
vere  threatening  or  about  to  break  Into  Her* 
Uh7*8  saloon  to  obtain  Intoxicating  liquors, 
and  that  destmction  of  the  stock  was  neces- 
harj  to  prerent  the  excoses  which  might 
reasonably  be  expected  to  follow  the  free 
access  of  disorderly  dlqtosed  persons  to  the 
llqaors.  It  Is  not  pretended  that  the  arrest 
and  Inqwisonment  of  Herlihy  and  the  clos- 
ing of  Us  place  of  bo^ees  daring  the  In- 
sorrectlon  would  not  have  been  equally 
efficadons  as  a  means  of  prerenttng  dmnk- 
mness,  disorder,  or  rioting.  ITndi^  omsti- 
tntlona]  gorenunent  sadi  as  oars,  the  de- 
stmction of  private  property  without  com< 
pensatloD  to  the  owner  most  be  the  last 
resort,,  available  only  In  the- presence  of  Im- 
minent and  overwhelming  necessity  wliiclk 
brooks  no  delay.  In  ftdllng  to  allege  facts 
■nffi<d«it  to  dlsdoee  audi  necessity,  the  an- 
swer faSSs  to  make  ont  a  Justification  for  the 
trespass,  and  for  this  reason  the  oflCered  evl- 
d»ce  was  properly  rejected. 

[7]  2.  Upon  the  trial,  evidence  was  intro- 
duced to  the  effect  that  defendants  Morse  and 
Gobel  were  concerned  in  the  destmction  of 
the  pn^erty  to  the  extent  only  that  they 
obeyed  the  order  of  their  superior  officer. 
^Hkls  was  not  controverted,  and  may  be  ac- 
cepted  as  an  established  fact. 

The  drcomstances  under  wliich  a  subor- 
dinate military  officer  may  be  acquitted  for 
acta  otherwise  wrongful,  upon  the  score  that 
be  merely  obeyed  a  command  from  one  over 
him  In  authority,  have  received  much  con- 
sideration. The  authorities  are  not  agreed 
upon  the  question  presented  here,  and  a  re- 
view would  be  of  little,  if  any,  aid.  To  per- 
mit an  inferior  military  officer  to  stop  and 
question  the  validity  of  every  command  of 
his  superior  would,  at  once,  destroy  disci- 
pline, and  convert  an  army  into  a  debating 
society  without  a  monitor  or  referee.  The 
same  Constitution  which  guarantees  the  se- 
curity of  life  and  property  provides  for  or- 
ganized military  forces  in  this  state.  When 
our  people  adopted  the  Constitution  with  Its 
reference  to  the  mllltla,  they  must  have  had 
Id  contemplation  mllltla  organlxed,  officered, 
and  disciplined  as  such  forces  were  general- 
ly at  the  time.  An  army  without  discipline 
is  a  mob.  The  highest  duty  of  the  soldier 
is  to  obey,  for  upon  obedience  all  discipline 
must  depend.  Necessity  is  the  foundation  for 
organized  military  forces,  and  to  the  ex- 
tent that  necessity  requires  It,  obedience  to 
coders  Is  demanded.  But  necei^y  can  never 
require  obedience  to  an  order  manifestly  11- 
1^1  or  beymid  the  authority  ot  the  superior 
to  give,  and  therefore  reason  and  common 
s^e  seem  to  Justify  the  rule  that  the  in- 
fnlor  military  officer  may  defend  his  act 
against  civil  liability  by  reference  to  the 


order  of  hia  superior,  unless  sudh  order  bears 
upon  its  face  the  marks  of  Its  own  Invalidity 
or  want  of  authority.  If  the  order  Is  one 
which  the  superior  might  lawfully  make,  the 
inferior  cannot  refuse  obedience  until  he 
shall  have  InvestlgiU^d  the  sarroonding  clr- 
cumstanoes  and  determined  for  hlmsdf  that 
they  Justify  the  order  in  the  particular  In- 
stance. If,  on  the  other  hand,  the  order  Is 
so  palpably  Illegal  or  without  authority  that 
any  reasonably  prudent  man  ought  to  recog- 
nize the  fact,  obedlenoB  thereto  furnishes  no 
excuse  for  a  wrongful  act,  even  though  dis- 
obedience may  subject  the  oflFender  to  punish- 
ment at  the  hands  of  a  mllltuy  tribunaL 

In  the  present  Instance  the  order  for  the 
destruction  <tf  the  pr<^rty  was  one  whidi 
MoJ.  DoncAue  mU^t  lawfully  have  mad^ 
if  the  circumstances  of  the  case  warranted 
It,  and  since  it  was  valid  on  its  face,  the 
subordinate  officers  could  not  refuse  obedi- 
ence until  they  instituted  and  carried  on 
their  own  Investigatiou  to  ascertain  whether 
the  surrounding  circumstances  Justified  IL 
They  could  rely  upon  Its  apparent  validity 
and  Justify  their  acts  in  obeying  it.  We  be- 
lieve the  views  expressed  are  in  harmony 
with  enlightened  reason,  and  best  serve  the 
double  purpose  of  securing  private  rights 
and  protecting  subordinate  military  officers 
in  the  execution  of  the  dufy  which  they  may 
be  called  upon  to  perform. 

The  judgment  against  the  defendant  Don- 
ohue  is  affirmed.  The  cause  Is  remanded  to 
the  district  court,  with  directions  to  enter 
Judgment,  dismissing  the  action  as  against 
defendants  Morse  and  Gobel.  The  respond- 
ent may  recover  one-half  of  his  trial  court 
costs  and  one-half  of  his  costs  on  appeal 
from  the  defendant  Donohue.  The  defend- 
ants Morse  and  Gobel  may  recover  from  re- 
^ondent  one- half  of  the  trial  court  costs 
Incurred  by  the  appealing  defendants,  and 
one-half  of  the  costs  Incurred  by  appellants 
on  appeal. 

BHANTLY,  CL  J.,  and  8ANNEB,  J,,  oimcnr. 


(49  Utab,  6) 

STATE  V.  ELMER.    <Ka  280&) 

(8upr«ne  Court  of  Utah.   Nov.  16,  1916.) 

Cbiuinai.  Law  <^780(3)  —  Instbdotions  — 
Accomplice's  Testimony. 
An  employ^  of  defendant  testified,  in  a  pros- 
ecolion  for  cattle  theft,  that  when  directea  by 
defendant  to  e^t  up  three  red  cows,  he  drove 
three  cows  marked  Bimilarly  to  those  claimed 
to  have  been  stolen,  to  a  point  near  defendant's 
place,  and  that  when  asked  if  everything  was 
all  right,  defendant  nodded  in  the  affirmative. 
There  was  no  other  evidence  to  connect  defendant 
with  the  theft  of  the  cattle,  and  there  was  evi- 
dence that  the  employ^  acted  with  guilty  knowl- 
edge if  he  was  not  the  sole  thief.  ifeZd,  that 
defendant  was  entitled  to  a  charge  that  if  the 
employ^  was  an  accomplice,  then  defendant 
could  not  be  convicted  because  there  was  no 
evidence,  save  that  of  the  accomplice,  to  connect 
defendant  with  the  crime,  and  a  charge  that,  if 
the  employi  was  an  accomplice,  his  testimony 
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required  corroboration  before  a  conviction  could 
be  had  was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  CenL  Dig.  {  1861 ;  Dec  Dig.  «=3780(3).] 

Appeal   from   District   Court,  Duchesne 
.County;  A.  B,  Morgan,  Judge. 
'    Clark  Elmer  was  convicted  of  cattle  tbeft, 
and  be  Ap^eala.  Rerersed  and  remanded. 

J.  A.  Wilson  and  John  7.  Pope,  botb  of 
Vernal,  for  appellant.  A.  ■&  Barnes,  Atty. 
Gen.,  and  B.  T.  BigglnB  and  O.  A.  Iverson, 
AflBt  Attys.  Gen.,  for  the  State. 

STRAtJP,  O.  J.  The  defendant  was  ewi- 
yicted  of  stealing  three  oows,  and  appeals. 
Among  other  aBsignments,  it  la  ct^tended 
that  the  evidence  la  tnsufficient  to  connect 
him  with  the  commission  of  the  offense,  and 
that  the  court  erred  In  refusing  to  charge  as 
requested  by  him. 

Tbe  defendant  lived  at  Randlett  The 
owner  testified  that  he  had  about  125  head  of 
cattle  ranging  near  the  Wells,  about  15  or 
20  miles  from  Randlett,  marked  with  two 
waddles  on  the  neck  and  a  dewlap,  some 
branded,  "87W"  and  some,  diamond  X  dot; 
and  that  in  February  of  1915,  be  lost  0  head 
from  the  range. 

Another  witness  for  the  state,  a  Mr.  Curtis, 
testified  that  in  February  of  that  year  he, 
for  a  few  days,  was  in  the  defendant's  em- 
ploy, hauling  hay;  that  tbe  defendant  told 
him  to  go  to  the  Wells  and  get  3  red  cows, 
and  that  be,  lo  obedience  to  the  request,  went 
to  the  Wells,  and  there,  within  a  few  miles, 
took  from  a  herd  of  about  20  head  of  cattle 
8  red  cows,  marked  with  two  waddles  and 
a  dewlap.  He  did  not  testify  as  to  the 
brands.  He  farther  testlQed  that  he  drove 
the  three  cows  to  a  bend  In  the  Dudiesne 
river  several  miles  from  the  defendant's 
place,  and  there  left  them,  and  informed 
the  d^endant  where  they  were.  He  testlQed 
that  he  was  not  certain  that  he  had  the 
right  cows,  but  afterwards  asked  the  defend- 
ant If  "everything  was  all  right,"  and  that 
tbe  d^endant  answered  by  nodding  his  head. 
What  was  done  with  or  what  became  of  the 
cowB  left  by  Curtis  at  the  bend  of  the  river 
WBfl  not  shown.  None  of  them  were  shown 
to  have  come  into  the  defendant's  possession, 
or  that  he  had  anything  whatever  to  do  with 
them.  Except  as  testified  to  by  Curtis,  there 
was  no  evidence  to  connect  the  defendant 
with  the  commission  of  the  offense.  Some 
evidence  was  adduced  to  Bhow  that  be  sold 
the  carcass  of  a  cow  in  Febroair  to  a  nearby 
dealer  in  meats.  But  it  was  Indisputably 
shown  that  that  cow  was  rightfully  purchas- 
ed by  him  from  an  Indian,  and  was  not  the 
subject  of  the  larceny.  That  was  testified  to 
by  a  government's  Indian  agent,  with  whose 
consent  the  cow  was  purchased  by  tbe  de 
fendant  from  the  Indian,  and  was  also  indis- 
putably shown  by  other  testimony.  Though 


Curtis,  In  the  taking  of  the  covre,  should 
be  regarded  as  having  acted  in  good  faith  and 
without  guilty  knowledge,  yet,  even  In  that 
view,  it  is  doubtful  whether  the  evidence  is 
sufficient  to  connect  the  defendant  with  the 
commission  of  the  offense.  There,  however, 
is  evidence  to  Justify  a  finding  that  Curtis^ 
in  the  taking,  acted  with  guilty  knowledge, 
and  If  be  was  not  the  sole  thief,  yet  partici- 
pated in  the  commission  of  the  offense  as  an 
accomplice,  and  thus  waa  himself  subject  to 
prosecution  for  its  commission.  That  la  erl- 
denced  from  his  knowledge  that  cattle  were 
ranging  at  or  near  tbe  Wells,  his  manner  at 
taking,  driving,  and  leaving  tbem,  and  bla 
conduct  when  Informed  that  be  was  accnaed 
of  tbe  theft,  and  that  tbe  offlcrai  were  look- 
ing for  him,  Hie  particulars  of  which  need 
not  here  be  rdated.  In  view  of  tbla  the  de- 
fendant proposed  requests  to  duu^  that,  U 
tba  Jury  found  Cnrtia  was  an  accomplloa^ 
then  tbe  deftodant  could  not  be  cwvlcted, 
for  the  reason  Quit  there  was  no  evidence 
without  the  aid  of  tbe  testimony  ot  tbe  ao- 
compUce  to  connect  tbe  defendant  with  the 
commiasion  <^  tbe  dSetae.  The  court  refused 
that,  and  chafed  the  Jury  that  If  they  found 
Curtis  waa  an  accomplice,  his  testimony  re- 
quired corroboration  before  a  verdict  of 
guilty  was  justified.  Thus  the  court  left  it 
to  tbe  jury  to  determine,  in  the  event  they 
found  Curtis  was  an  accomplice,  whether 
there  was  corroborating  evidence  or  clrcum- 
stances,  independently  of  the  testimony  of 
tbe  accomplice,  to  connect  the  defendant 
with  the  commission  of  the  offense.  It  la 
very  clear  there  is  no  such  evidence.  The 
defendant,  therefore,  was  entitled  to  the  re- 
quest, and  the  court  erred  In  not  giving  it. 
In  view  of  this  It  Is  unnecessary  to  express 
an  opinion  upon  other  questions  presented. 
Let  the  Judgment  be  reversed,  and  the  case 
remanded  for  a  new  trlaL  Sucli  is  tbe  order. 

FEIGK  and  McCARTT,  JX,  concur. 

STATD  V.  BGLISLB.    (Na  188a) 
(Supreme  Court  of  New  Mexico.  Nov.  21,  1916w 
Bttbearing  Denied  Dec.  21,  19160 

f<9yIIob»9  hy  the  Oowrt.) 

1.  HoHioiDX  ^142(7)  —  iHDiciUEirr  —  Ta- 
bu Ncx. 

Evidence  examined,  and  held  to  show  no 
variance  between  the  allegati<»  of  the  indict- 
ment that  the  weapon  employed  was  unknown 
and  the  proof  adduced  by  the  state. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  I  256;  Dea  Dig.  «=>142(7).l 

2.  Cbiuikal  Law  <s=»S29<1)— iNSTBucnoNa— 
Requests. 

Courts  are  not  bound  to  give  instructioaa, 
which,  even  if  correct,  are  merely  cumulative 
and  state  in  another  form  a  propo8iti(m  of  law 
already  given  to  the  jury, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Ooit.  Dig.  f  2011;  Dec  Dig.  «s»829(l>.] 
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Appeal  from  District  Court,  Colfax  Conn- 
ty;  T.  D.  Leib,  Judge, 

Thomas  J.  Bellsle  was  c<mvlcted  of  toI- 
vntary  manslanghter,  and  anieals.  Affirmed. 

B.  C  Gramptm  and  Uorrow  ft  Alford,  all 
of  Raton,  tat  appellant  H.  S.  Bowman. 
AbbL  Attj.  QetLt  for  the  State. 

BOBEBTS.  a  3.  Appelant  was  Indicted 
by  the  grand  jnrj  of  Golfax  coon^  for  the 
murder  of  WUUam  C  Payne;  The  Indict- 
ment was  In  the  nsnal  ft>rm  of  a  first  degree 
'Indictment,  but  did  not  designate  the  Instru- 
ment employed  In  the  klUlDg.  charging,  how* 
erer,  that  the  homicide  had' been  perpetrated 
"with  a  certain  deadly  weapon,  the  exact 
size,  kind,  and  description  of  which  Is  to 
these  grand  Jorors  uDknown.**  Appellant 
was  brooght  to  trial  upon  this  Indictment, 
and  the  Jury  returned  a  Terdlct  finding  him 
goll^  of  Toluntary  manslaughter.  From  the 
Judgment  pronounced  upon  the  Terdict,  he 
prosecutes  this  appeal. 

[1  ]  Tbe  first  question  presented  is  allied 
error  upon  tbe  part  of  the  trial  court  In  not 
sustaining  appellant's  motion  for  an  in- 
structed verdict  made  at  the  dose  of  the 
state's  case  In  chief  and  renewed  at  the  close 
of  the  whole  case.  The  gronnd  of  said  mo- 
tion was  that  there  was  a  Tsriance  between 
the  allegations  of  the  Indictment  and  the 
proof,  in  that  the'  indictment  charged  that 
the  weapon  was  unknown,  whereas  the  proof 
showed  that  the  homicide  was  peipetrated 
by  means  ot  a  pitchfork. 

No  person,  other  ttran  the  defendant  and 
the  deceased,  was  present  at  the  time  of 
the  homicide,  and  the  ^tnesses  for  the 
state  testified  that  blood  was  found  upon 
tbe  handle  ot  a  pitchfork  found  near  the 
body  of  the  deceased,  and  also  that  there 
was  blood  upon  the  neck  yoke,  attached  to 
tbe  tongne  of  a  wagon  by  a  wire;  also  blood 
splotches  were  found  in  various  places  upon 
the  gronnd  near  the  scene  of  the  encounter. 

Appellant  testified  as  a  witness  in  the 
case,  and  stated  that  he  strack  the  deceased 
over  the  haad  with  the  handle  of  the  plbdi- 
foric  In  question.  Appellant  contends  that  It 
was  the  duty  of  the  state  to  show  that  the 
weapon  alleged  In  the  Indictment  to  have 
t>een  us^  In  perpetrating  the  assault  wab 
unknown  to  the  grand  jury,  and  could  not 
bave  been  known  by  reasonable  exertion  and 
diligence. 

-  It  is  true,  as  appellant  contends,  that  the 
evidence  <m  behalf  of  the  state  pointed 
strongly  to  the  fact  that  the  appellant  had 
used  the  pitchfork  In  assaulting  the  deceased, 
but  this  was  due  solely  to  the  fact  that 
blood  was  found  on  the  handle  thereof. 
Blood  was  likewise  found  upon  a  neck  yoke, 
bat  this  was  wired  to  the  tongue  of  a  wag- 
<m;  hence  appellant  argued  this  inurnment 
could  not  have  been  employed.  We  think, 
wliai  all  the  evldoice  dteieA  aa  behalf  of 
tbe  state  Is  considered,  the  weaptti  employ- 


ed by  appellant  In  eflTectlng  the  death  of 
the  deceased  Is  still  a  matter  of  doubt.  Of 
course,  when  we  turn  to  the  testimony  of 
the  defendant,  tbe  matter  is  cleared  up,  and 
tbe  t&ct  is  established  that  he  used  the 
pitchfork,  but  the  grand  Jury  had  no  right 
to  call  him  as  a  witness.  That  body  appar- 
^tly  had  before  it  all  the  witnesses,  save 
the  defendant,  who  knew  anything  about  the 
transaction,  and  after  all  the  witnesses  had 
detailed  all  the  facts  of  which  they  were 
cognizant,  the  question  of  the  weapon  used 
was  still  in  doubt,  but  pointing  more  or  less 
strongly  to  the  tACt  that  the  pttchforic  had 
been  employed.  If  appellant's  contention 
were  correct  that  the  allegation  is  material 
and  tbe  proof  must  correspond  therewith, 
had  the  grand  jury  alleged  that  the  pitch- 
fork  was  employed,  tbe  appellant  conld  easi- 
ly have  secured  bis  acquittal  by  testifying 
that  he  used  the  ne^  yoke  or  some  other 
instmment,  and  convindns  the  jury  of  the 
truth  of  such  fact. 

The  case  of  State  v.  Klasner,  19  N.  M.  474. 
146  Pac.  679,  does  not  support  appellant's 
contention.  In  that  case  It  affirmatively  ap- 
peared by  the  evld^ce  offered  on  behalf  of 
tbe  state  that  the  grand  jury  could  readily 
have  ascertained  the  name  of  the  true  own- 
er. Such  fact  was  a  matter  of  record,  and 
did  not,  as  here,  deprad  upon  circumstantial 
evidence,  which  might  have  been  easily  ex- 
plained away  by  the  defendant  Hence  we 
conclude  that  tbe  trial  court  pn^efly  over- 
ruled the  mothm  for  an  instructed  rerdi(A. 

[2]  Appellant  complains  of  the  refusal  of 
the  court  to  give  eadi  of  bis  tendered  m- 
structlcnis,  reading  as  ft^ows: 

"The  courts  instructs  you  that  a  man  need 
not  wait  until  the  blow  is  actually  struck  be- 
fore he  has  a  right  to  act  upon  appearances  and 
defend  himself.  It  is  enough  if  he  honestly  b<^ . 
lieves,  and  has  reason  to  believe,  from  the  at- 
titude, conduct,  and  manner  ot  the  deceased, 
that  he  was  in  danger  of  his  life,  or  of  great 
bodily  harm. 

"Tim  court  Instructs  yon  that  in  determining 
whether  the  drcumstances  existed  that  would 
justify  the  defendant  in  inflicting  the  wound 
upon  William  C.  Payne  which  subsequently  re- 
sulted in  his  death,  you  must  determine  that 
fact  from  the  oonditikni  and  drcumatances  that 
surrounded  the  defendant  at  the  time  and  place 
of  the  trouble  as  >  they  reaeonably  appeared  to 
Mm  at  that  time;  that  is,  by  placing  yourself, 
in  your  own  minds,  as  far  as  may  be  possible 
from  the  evidence,  under  tbe  same  circumstances 
in  which  the  defendant  was  placed  at  tbe  time  of 
the  killing,  taking  into  consideration  as  far  aa 
tbe  evidence  may  enable  you  to  do  so  the  temper- 
ament of  the  defendant,  and  bis  moral  and 
physical  courage,  or  the  lack  thereof." 

The  court  of  its  own  motion  Instructed  the 
Jury  as  follows: 

"You  are  further  instructed  that  a  person  act- 
ing in  the  lawful  defense  of  himself  need  not  be 
in  actual  imminent  danger  of  bis  life,  or  great 
bodily  harm,  before  he  may  slay  bis  assauant. 
It  is  sufficient  if  In  good  faith  he  had  a  reason- 
able belief,  from  the  facts  as  they  appeared  to 
him  at  the  time,  viewed  from  his  standpoint 
that  be  was  in  such  imminent  peril.  It  is  not 
enon^,  therefore,  that  he  should  merely  believe 
he  is  m  sudi  imminent  peril.   He  most  have 
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reasonable  cause  for  so  bellevinff.  Wbether  or 
not  he  had  a  reasonable  cause  for  so  believing 
is  for  70a  to  determine  from  all  the  facts  and 
circumstances  given  in  evidence.  If  you  should 
believe  from  the  evidence  that  the  defendant  did 
not  have  a  reasonable  cause  to  >o  believe,  yoo 
cannot  acquit  him  on  the  grounda  of  lelf-de- 
fense,  although  y<m  may  believe  lie  really 
thought  himself  in  danger." 

From  tlie  quoted  Instruction  given  by  tbe 
court,  it  will  be  seen  that  the  substance  of 
both  the  requested  Instructions  wai  given 
by  the  court  to  the  Jury.  "Courts  are  not 
bound  to  glTe  IntdxuctloDS,  which,  even  it 
correct,  are  merely  cnmulatlTe."  Mlera  t. 
Territoiy,  13  N.  M.  192,  81  Pao.  586.  The 
requested  Inetractloiut  only  stated,  in  a  dif- 
ferent form  and  manner,  the  substance  of  the 
ones  given  by  the  court.  In  so  far  as  the 
instmctlfHig  were  applicable  to  the  evidence; 
hence  ttae  court  did  not  err  in  refusing  them. 

We  bare  not  been  able  to  find  in  the  tran- 
scrtpt  of  teatimwy  any  evidence  whatever 
bearing  upon  the  temperament  of  the  defend- 
ant; or  his  moral  and  physioil  courage,  or 
lack  thereof,  save  i!ome  conflict  of  character 
witnesses,  as  to  bis  reputation  for  peace  and 
quietude. 

The  court's  Instructions  16  to  20,  Indusive, 
fully  covered  the  law  of  self-defense  ap- 
plicable to  the  facts  in  this  case.  Of  course, 
In  this  case,  as  In  all  others  where  die  Ques- 
tion of  self-deteise  arises,  the  instructions 
relating  to  the  exerdse  of  the  right  might 
have  been  coodied  in  various  fonus,  each  of 
whldi  would  have  stated  the  law  correctly. 
Where  the  court  folly  explains  to  the  Jyry, 
in  the  Insbuctlons  given,  the  law  of  self- 
defense  applicable  to  the  fiicts  in  the  case, 
it  Is  not  required,  at  the  request  of  the  de- 
teidant,  to  restate  tbe  same  propositions 
In  different  words.  To  »  h<Ad  would  «iable 
a  defendant  in  sucb  a  case  to  secure  as  un- 
fail  advantage  by  having  the  court  repeat 
to  the  Jury  In  different  words  a  proposition 
<aioe  clearly  steted  so  many  times  that  the 
Jury  might  become  owfused  as  to  the  Issues 
and  Incline  to  the  belief  ttiat  tbe  court  was 
of  tbe  <9inion  tbe  defendant  bad  acted  only 
In  self-dtfense. 

Finding  no  error  In  tbe  record,  tbe  Judg- 
ttut  wUl  be  affirmed;  and  tt  is  so  ordered. 

HANNA  and  PARKER,  JJ^  concur. 

(SI  Okl.  213)   " 

BDWARDS  V.  SOVEREIGN  GAMP,  WOOD- 
MEN OF  THE  WORLD.    (No.  8015.) 
(Supreme  Conrt  of  Oklahoma.   Nov.  14,  1916.) 

(SyllaJniM  by  the  Court.) 

InsuBANCx  ®=»815(3)— Actions  on  Poucna 
— PxxADiNO— Waivbb  or  CoNDmONB. 
A  waiver  of  the  conditions  of  an  insurance 
policy,  in  order  to  be  available  to  the  beneficiary 
in  an  action  thereon,  must  he  specifically  and 
distinctly  pleaded;  and,  if  not  so  pleaded,  evi- 
dence thereof  ia  not  admissible  at  the  trial. 

[Ed.  Note, — For  other  cases,  see  Insurance, 
Cent.  Dig.  1  1997 ;  Dec.  Dig.  ^s>815(3J.l 


Commissioners'  Opinion,  Division  No.  2. 
Appeal  from  District  Court,  .Biyan  Oounty; 
Jesse  Bf.  Hatchett,  Judge. 

Action  by  Carrie  Edwards  (nte  Holland) 
against  the  Sovereign  Camp,  Woodmen  of  tbe 
World,  on  an  insurance  certificate.  From  a 
Judgment'  for  defendant,  plaintiff  appeals. 
Afllnned. 

Pewter  Newman  and  Y.  a  PhiIUp%  both  of 
Durant,  for  plaintiff  in  error.  Many  & 
Brown,  of  Muskogee^  for  defendant  in  emn*. 

BURFORD,  O.  Plaintiff  sued  upon  a  bene- 
fit Insurance  certificate  Issued  to  her  for- 
mer husband.  In  which  she  was  named  as  bene- 
ficiary. The  petition  alleged  compliance  with 
tbe  terms  and  coudltlons  of  the  certificate. 
Defendant  answered,  denying  generally  the 
allegations  of  tbe  petition,  and  furtUr^r  alleg- 
ing certain  breaches  of  the  certificate  and  of 
tbe  laws  of  the  oMer  applicable  thereto. 
Plaintiff  replied  by  a  general  denial  of  new 
matter.  At  tbe  trial  it  clearly  appeared  that 
deceased  was  in  d^ault  of  dues  npon  tbe 
certificate  for  such  a  period  that,  by  the  con- 
stitution and  laws  of  the  order,  made  a  part 
of  tbe  certificate  by  Ite  terms,  the  certificate 
bad  lapsed.  It  also  clearly  appeared  that 
under  tbe  applicable  laws  of  tbe  order 
reinstatement  could  be  had  only  upon  pay- 
ment of  tbe  amount  due  and  the  delivery  to 
ttae  clerk  of  tbe  camp  of  a  written  statement 
and  warranty  signed  by  tbe  member,  to  tbe 
effect  that  be  was  then  in  good  health  and 
not  addicted  to  the  excessive  use  of  narcotics 
or  intoxicants.  These  matters  were  undis- 
puted. There  was  dispute  as  to  whether 
deceased  had,  subsequent  to  bis  suspension, 
paid  bis  dues,  but  there  was  no  dispute  that 
be  had  not  furnished  the  certificate  as  to 
health,  etc.  Plaintiff  offered  evidence  tending 
to  establish  a  waiver  of  this  requirement 
by  tbe  local  officers,  acquiesced  In  by  the 
Soverdgn  Oamp.  This  was  excluded,  and  a 
verdict  for  defendant  directed.  From  tbe 
Judgment  rendered  porsuant  to  such  verdict, 
plaintiff  appeals. 

It  does  not  seem  to  be  necessary  to  pass 
npon,  the  power  of  the  officrars  to  waive  the 
delivery  of  the  health  certificate,  Inasmndi 
as  plaintiff  pleaded  no  waiver.  It  has  been 
so  often  dedded  by  this  court  tbat  It  ebottld 
now  be  fiimiUar  law  tbat  a  waiver  must  be 
pleaded  by  tbe  party  rdylng  thereon,  and,  U 
not  so  pl«ided,  evidence  to  establish  it  Is  in- 
admissible. A  few  of  sn^  decisions  by  this 
court  are:  Hartford  Sire  Ins.  Co.  v.  Mathis, 
167  Pac.  134;  FldeUty  Mnt  Life  Ins.  Ca  v. 
Dean,  166  Pac.  S04;  A..  T.  ft  S.  F.  R.  Co.  v. 
Lynn,  IM  Pac.  OSS;  Modem  Woodmen  v. 
Weekley,  42  Okl.  26. 139  Paa  1138 ;  Nance 
Okl.  Fire  las.  Co.,  31  Old.  208,  120  Pac.  948, 
38  L.  R.  A.  (N.  S.)  426 ;  Blakemore  v.  John- 
son, 24  Okl.  644,  103  Pac.  664;  Cooper  v. 
Flesner,  24  OkL  47, 103  Pac.  1016,  23  L.  B.  A. 
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CN.  S.)  USO,  20  Ann.  Cas.  29;  TOnkawa  bill- 
ing Ga  T.  7onkamt,  16  OkL  672,  83  Pac.  015. 

Under  tbese  decisions  the  t^U  court  was 
correct  In  exclndlng  the  evidence  of  waiver 
and  without  it,  there  being  no  dispute  as  to 
a  breach  of  the  tenna  of  the  certificate,  be 
WBB  also  correct  in  directing  a  verdict 

Ptolntlff  also  comploina  of  the  overruling 
of  her  motion  for  new  trial,  npon  the  ground 
of  newly  dlscov^ed  evld^ice.  Without  re- 
viewing the  motion  In  detail.  It  suffices  to 
say  that  it  does  not  show  any  diligence  exer- 
<d8ed  In  securing  the  evidence  said  to  be 
newly  discovered,  nor  does  it  aroear.  In 
view  ot  Exhibit  B  of  the  record,  that  it 
would  avail  plalntUE  anything  if  Introduced 
upon  a  new  trial 

Judgment  affirmed. 

PER  CURIAM.  Adopted  In  vrtiola, 

(61  Okl.  8M)  ' 

J.  H.  COX  ft  CO.  V.  FISHER  at  aL 
(Na  8027.) 

(Supreme  Court  of  OUahoma.   Nov.  14,  1916.) 

(SyUahut  hy  the  Court.) 

1.  Guardian  akd  Wabd  ^=330(1)  —  Powbbs 
OF  Guabdian— Support  amd  Maintenanck 
or  Ward. 

A  father,  who  has  been  appointed  enurdian 
for  hia  minor  children,  is  entitled  to  their  cuh- 
tody,  services,  and  earnings,  and  is  charged  with 
the  duty  of  supporting  end  educating  them  In  a 
manner  suitable  to  their  circumstances ;  and, 
when  he  cannot  reasonably  afford  to  support  and 
educate  them,  and  they  possess  property,  the 
income  of  which  will  do  so,  be  may,  under  the 
direction  of  tbe  county  court,  apply  such  income 
to  the  support  and  raucation  of  such  minors; 
and  where  such  income  it  insnffideat  for  their 
support  and  edocationt  the  proceeds  of  the  sale 
ot  their  real  estate  may  be  used  for  auch  pur- 
IMse^  under  the  direction  and  specific  Uuthorisa- 
tion  of  the  county  court. 

[Bd.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  »  ll»-m,  129, 130, 132- 
185;  Dec.  Dig.  «:»30(1).] 

2.  Ottaboxan  and  Wabd  ^>SOCl)  —  Powers 

or  GUABDXAH— SUPPOBX  AND  MAHfTKIANCn 

or  Wabd. 

Where  the  father,  as  such  guardian,  pur- 
chaaed  merchandise  for  the  support  of  his  nunor 
children,  npon  the  pnHniBe  to  pay  for  aame  out 
of  the  proceeds  of  the  sale  of  toe  minors'  landa, 
ordered  sold  by  the  county  coun  for  their  educa- 
tion and  support,  held,  that  no  lien  or  charge 
was  thereby  created  against  such  funds,  and 
payment  for  the  merchandise  could  not  be  en- 
forced against  the  same,  without  specific  au* 
tfaorixation  therefor  by  the  county  court 

lEd.  Note. — For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  §f  11&-127. 129, 130, 13^ 
135;  Dec  Dig.  «==>30C1).] 

Commissioners'  Opinion,  Division  Na  2. 
Appeal  from  District  Court;  Adair  County; 
John  H.  Pltchford,  Judge. 

Action  by  J.  H.  Cox  &  Co.  against  O.  B. 
Fisher  and  others.  From  a  judgment  sus- 
taining a  demurrer  on  behalf  of  all  defend- 
ants except  Ed  Le  Master  and  against  de- 
fendant Le  Master  for  tbe  amount  sued  for, 
plaintiff  appeals.  Affirmed. 


B.  T.  Nance,  of  StOwell,  for  plaintiff  in 
error.  Seymour  Riddle^  ot  Vlncennes,'  Ind., 
A.  D.  Bennett,  of  Vlnlta.  and  Joe  M.  L^nch, 
ot  Stllwell,  for  defendants  in  error. 

GALBRAITH,  O.  The  plaintiff  In  error 
commenced  this  action  In  the  justice  court 
against  tbe  defendants  In  error,  being  the 
guardian,  the  father,  and  three  minors,  on 
two  accounts  for  merchandise  charge  to 
have  been  sold  and  delivered  to  tbe  father 
frhlle  he  was  the  legal  gnardlan  of  the  mi- 
nors, and  for  their  support.  The  father  ad* 
mltted  liability;  the  guardian,  for  himself 
and  his  wards,  denied  liability.  The  justice 
rendered  a  Joint  and  several  Judgment  against 
all  of  the  defendants  for  the  amount  claimed. 
An  appeal  was  prosecuted  to  the  district 
court,  where  a  general  demurrer  was  Inter- 
posed by  the  guardian  on  behalf  ct  Wwifpif 
and  bis  wurds.  This  demurrer  was  luft* 
tained,  and  the  action  dismissed  as  to  the 
guardian  and  tlie  wards,  and  Judgment  was 
rendered  against  die  fitUwr,  Ed  Le  Master, 
for  tbe  amount  claimed. 

[1,  i]  It  Is  argued  on  behalf  ot  the  xOatn- 
tiffs  in  error  that  the  father  was  the  legid 
guardian  ot  tbe  mipors  at  tbe  time  the  mer- 
<diandlse  was  punihased,  and  tbat  be  repre- 
sented to  the  vrador  tbat  the  merchandise 
was  necessary  tor  the  support  of  the  minors, 
and  tbat  be  would  pay  for  it  out  ot  the  pro- 
ceeds ot  the  sale  ot  some  of  the  mlnonT  lands 
tbat  had  then  been  authorized  to  be  sold  by 
order  of  the  county  conrt  for  the  purpose  ot 
the  education  and  support  ot  such  minors; 
that  the  lands  were  sold  and  the  proceeds  col- 
lected by  the  father  as  guardian ;  that  the  ac- 
connts  had  been  presented  to  him,  and  he  had 
refused  to  pay ;  that  the  father  bad  been  re- 
moved as  guardian,  and  Fisher  had  been  ap* 
pointed  and  qualified  as  bis  successor,  and 
tbe  proceeds  of  the  sale  of  the  lauds  turned 
over  to  Fisher;  that  the  accounts  had  been 
presented  to  Fisher,  and  be  had  refused  to 
either  pay  or  allow  the  same.  This  was  the 
'Substance  of  the  allegatlODs  of  the  i>etltlon 
attempting  to  state  a  cause  of  action  against 
tbe  guardian  and  tbe  minors.  These  facts 
were  not  sufficient  to  state  a  liability  against 
them,  or  either  of  them.  The  father,  under 
the  law,  had  the  right  to  the  custody  and 
services  of  the  minors,  and  It  was  his  duty  to 
support  them  out  of  his  own  estate.  Where 
the  father  was  unable  to  do  this,  be  might 
apply  to  the  county  conrt  for  an  order  to  ap- 
ply the  Income  of  the  minor's  estate  to  his 
support,  or  the  court,  where  tbe  necessity 
arises,  might  order  the  land  of  the  minor  sold 
for  his  education  and  support,  but  In  no 
case  could  the  father  create  a  lien  against 
the  estate  of  the  minor,  or  fix  a  charge 
against  the  proceeds  of  the  sale  thereof  In 
the  absence  of  specific  antborizatlfm  therefor 
by  tbe  county  court.  Section  4368,  Ber. 
Laws  1910,  provides  •- 
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"Hie  father  of  a  legitiinate  anmarrled  minor 
child  li  eatitled  to  lb  eostody.  eerricet  and 
earningB ;  and  he  cannot  tranam  sach  costodr 
or  services  to  any  other  person,  except  the 
mother,  without  her  written  consent,  unless  she 
has  deserted  him,  or  is  living  separate  from  him 
by  agreement.  ♦   •   • " 

Section  4367,  Ttev.  Lews  1010,  provides : 

"The  parent  entitled  to  the  custody  of  child 
must  five  him  support  and  education  suitable 
to  his  circumstances.   •   *   * " 

Section  4376,  Rev.  Laws  1910.  provides: 

"If  a  parent  neglecta  to  provide  articles  necea* 
aary  for  his  child  who  is  under  hia  charge,  ac- 
cording to  hia  circumstances,  a  third  person  may 
in  good  faith  supply  such  necessities  and  recov- 
er the  reasonable  value  thereof  from  the  parent." 

In  Donnell  t.  Daosby,  ISO  Pac  31?.  this 
court,  referring  to  tbe  above  aecUona  of  the 
statute,  said : 

"Tbe  father  was  entitled  to  the  custody,  serv- 
ices^ and  earnings  of  plaintiffs  during  their  mi- 
nority {section  48(t8,  Bev.  Laws  1010),  and  was 
charged  by  law  with  tbe  duty  to  support  and 
educate  them  in  a  manner  suitable  to  their  cir- 
cumstances (section  4^67) ;  and,  if  he  could  not 
reasonably  afford  to  maintain  and  educate  them, 
in  keeping  therewith,  be  miKbt,  under  tbe  direc- 
tion 01  tbe  county  court,  defray  the  expense  of 
such  maintenance  and  education  from  the  income 
of  their  individual  property  (section  6535),  but 
the  authority  given  by  this  secticm  does  not 
authorize  tbe  payment  thettof  from  tbe  corpus 
of  tbe  estate,  in  other  words,  from  the  capital. 
Being  entitled  to  the  services  and  earnings  of 
the  plaintiffs,  and  the  duty  to  educate  and 
maintain  them  hdng  imposed  upon  him  by  law, 
and  not  having  made  any  claim  for  such  allow- 
ance in  his  liretime,  the  sureties  In  this  action 
cannot  make  such  claim  for  bim.  To  have  enti- 
tled him  to  credit,  the  expenditures  must  have 
been  made  under  the  direction  of  the  county 
court,  and  no  claim  is  made  that  such  authority 
was  obtained." 

The  ^dgment  of  tbe  trial  oout  was  rtcht. 
and  Is  therefore  affirmed,  with  costs. 

PES  CURIAM.  Adopted  In  wbolflb 


(o  OU.  mt 

BISHOP-RCBCOOK-BECKER  CO.'V. 
HYDSL   (Now  8006.) 

(Svpraas  Court  of  Oklahoma.   Nov.  14,  1916.) 

(ByUabtu  hy  the  Court.) 

1.  Appbakakce  «=»9(^,  14  —  GmnEBAi.  Ap- 

niARA.NCB— GiVINO  BOND, 

The  giving  of  a  bond  b^  defendant  to  dia- 
charge  a  garnishment,  conditioned  to  pay  any 
judgment  which  may  thereafter  be  rendered 
against  defendant,  constitutes  a  general  appear- 
aiK»  to  the  acti<m,  and  converts  It  from  an  ac- 
tion in  rem  to  one  in  personam. 

[Dd.  N<rte.— For  other  cases,  see  Appearance 
Cent.  Dig,  H  51,  67;  DecTBlg.  ^i^OhtlP 

2.  Affearanoe  «=»0<7)  —  Qxtskral  Afpkab- 
ANcs— Giving  Bond. 

Defendant  executed  a  bond  to  discharge  a 
garnishment,  conditiooed  to  pay  any  judgment 
which  might  be  rendered  against  1^  gave  and 
filed  a  notice  of  tbe  giving  of  such  twnd,  and 
requested  and  obtained  &n  order  of  court,  dis- 
charging the  garnishee.  It  also  entered  into 
and  tiled  a  stipulation  between  tbe  plaintiff  and 
defendant  for  additional  time  to  answer,  field. 


that  by  these  acts  the  defendant  entered  a  gei^ 
eral  appearance  to  tbe  action. 

(Ed.  Note.— For  other  cases,  see  Appearance 
Cent.  Dig.  f  61;  Dee.  Dig.  4s=>WJ)!S 

3.  Cobporatio'ns  4»516  —  AMEHDinnT  — 

Grounds. 

Where  a  corporation  Is  properly  before  the 
court  Co  answer  a  petition  which  namea  it  cor- 
rectly, but  wrongly  alleges  the  state  of  Ita  1» 
corporation,  an  amendment  of  tiie  petition  stf 
as  to  properly  describe  audi  corporation,  al 
ready  in  court,  is  Justified. 

[Ed.  Note.— Fot  other  cases,  see  Corporations 
Cent  Dig.  H  2029,  2016;  Dec.  Dig.  «=»616jr 

CommlHsloners*  Oidiiioa,  Dlvlsloii  No.  % 
Aj/peeJi  from  Snperlor  Courts  Miuikogee  eonib 
ty;  H.  C  Thorinaii,  Jndge. 

Action  by  Homer  O.  Hyde  asalnst  Uia 
Blfihop-Babcock-Becker  Company.  Judgment 
for  plalndlE,  and  defendant  brings  mot.  Af- 
firmed. 

Franklin  &  Carey,  of  Muskogee,  Cor  plaln- 
tiff  la  error.  Blakeney  &  Maxey,  of  Mosko* 
gee,  for  defendant  in  error. 

BURJVDRD,  a  Homer  C.  Hyde  brought 
this  action  for  damages  for  breach  of  war- 
ranty In  the  sale  of  a  soda  fountain,  Tb.9 
defendant  named  in  the  title  of  tbe  petition 
was  "Blshop-Babcock-Becker  Company,  a 
corporation."  Tbe  material  allegations  of 
the  petition  here  in  question  were  that: 

"^be  defendant  is  a  corporation  duly  incor* 
porated  under  and  by  virtue  of  the  lawa  of  the 
state  of  Texas,  that  defendant  is  successor  to 
the  said  L.  A.  Becker  CoiApany,  accepting  all 
llahmtieB  of  the  said  U  A.  Becker  Company." 

The  pordiase  of  tbe  fountain  tnm  U  A. 
Becker,  the  execution  of  tbe  contract  of 
purchase  and  warranty,  the  breach  and  dam- 
ages resulting  therefrom,  are  then  alleged. 
Gamlshnient  summons  was  Issued  to  certain 
garnishees  entitled  against  "Bishop-Babcock- 
Becker  Company,"  and  return  was  made  on 
at  least  on^  of  such  summons,  admitting  lia- 
bility to  "Bishop-Babcock-Bedter  (Jompany." 
A  stipulation  was  then  filed,  to  tbe  effect 
that  "defendant  in  the  above-entitled  cause" 
might  have  ten  additional  days  in  which  to 
answer.  This  was  signed  by  attorneys  for 
plalntur  and  "Ralph  P.  Welch,  Attorney  for 
Defendant"  Later  the  following  answer  was 
filed: 

"Homer  C.  Hyde,  Plaintiff,  v.  Bishop-Babeock- 
Becker  Company,  a  Corporation,  Defendant, 
Answer.  Comes  now  the  Bishop-Babcock-Beek- 
er  Company,  a  corporation,  of  Texas,  add  for 
answer  to  the  petition  of  plaintiff  filed  herein 
denies  each  and  every  material  allegation  there- 
in contained.  Bishop-Babcoek-Becker  Company, 
Ralph  P.  Weldi,  Attoney  for  Defendant" 

Meanwhile  a  bond  to  discharge  the  gar- 
nishment, conditioned  "that  we  will,  on  de- 
mand, pay  to  said  plaintiff  the  amount  <^ 
said  judgment  in  this  action,  with  all  costa, 
not  exceeding  in  any  event  the  sum  of  $2,485," 
was  executed  and  filed  by  "the  Biahop-Bab- 
cock-Becker  Company,  S.  T.  Sarg^t,  Asst 
Treaa.,"  and  a  surety.  Notice  was  given  b/ 
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"attorneys  for  defendant"  and  an  order  pro- 
cured from  the  court,  discharging  the  gar- 
nishees, which  recited  that  It  is  made  upon 
"application  of  the  defendant  for  a  discharge 
of  the  garnishees  herein,"  and  that  it  appear- 
ed to  the  court  that  "defendant  tms  filed  a 
bond  in  this  cause  according  to  law,  •  *  • 
to  dliicbarge  said  attachment  The  filing  of 
the  bond  and  making  of  this  order  were 
prior  in  time  to  the  flUng  of  the  answer.  Up- 
on a  trial  upon  these  pleadings  It  appeared 
that  there  were  two  corporations  of  sliailar 
name:  One  "Blshop-Bab'cock-Becker  Com- 
pany" saccessor  to  L.  A.  Becker  Company, 
having  its  principal  ofiSce  at  Cleveland,  Ohio, 
of  which  corporation  one  E.  T.  Sargent  was 
asslstaht  treasurer — the  state  of  incorpora- 
tion is  not  shown  by  the  record,  but  in  the 
briefs  is  assumed  to  be  Ohio— the  other 
''Bisbop-Babcock-Becker  Company,  ot  Texas," 
the  words  "of  Texas"  being  an  luteal  part 
of  the  coiporate  name.  Tbia  corporation  had 
its  principal  office  at  Dallas,  and  is  apparent- 
ly conceded  not  to  have  been  the  successor 
of  or  liable  for  the  debts  or  defaults  of  the 
Ijl  a.  Beck»  Company,  11.  T.  Sargent  Is  not 
shown  to  bare  had  any  (rfOclal  position  with 
the  Texas  corporation.  It  was  Insisted  at 
the  trial  that  it  was  the  Texas  corporation 
which  bad  appeared  and  filed  its  answer. 
'Tbere  was  no  service  of  supuuons  upon  any 
one  personally  or  by  puUlcatton.  It  seems 
that  Ralph  P.  Wel^di,  the  principal  couns^ 
bad  corresponded  about  the  case  with  both 
corporations,  bat  had  been  referred  to  the 
dereland  office  of  the  Ohio  corporation,  and 
bad  received  Us  instructions  from  the  Ohio, 
corporation  and  had  been  paid  by  it  At  the 
trial  plaintiff  asked  leave,  obtained  permls- 
sion,  and  did  amend  his  petition  so  as  to  re- 
dte  that  dflifendant  was  "a  corporattcm, 
known  as  the  Blshop-Ba  bcock-Becker  Com- 
pany, with  its  principal  office  and  place  of 
business  In  the  <ity  of  Cleveland,  Ohio,  and 
who  succeeded  to  the  properties  and  business 
of  If.  A.  Beckor  Gompany,  and  Blshop-Bab- 
oock-Becker  Company,  and  assumed  all  the 
debts  and  liabilities  of  each  of  said  consoli- 
dated companies.*'  Judgment  was  rendered 
against  "Blaht^Babcodc-Becker  Company,  a 
corporation,  with  its  principal  office  at  Cleve- 
land, Ohio."  The  Otiio  corporation  later 
moved  to  setj  aside  the  Judgment  on  the 
ground  that  It  was  void  for  lack  of  service 
upon  or  appearance  by  It  In  the  action.  This 
was  heard  and  supported  by  testimony. 
Movant  attempted  to  show  that  the  gar- 
nishees owed  the  Texas,  and  not  the  Ohio, 
corporation,  but  as  to  the  garnishee  who  an- 
swered, Evans  Drug  Company,  the  proof  fail- 
ed through  lack  of  knowledge  of  the  witness. 
The  trial  court  denied  the  motion  to  vacate, 
nod  movant  tbereiq^n  perfected  its  appeal 
to  this  court 

[1,  2]  Two  questions  seem  to  be  decisive 
<a  the  clause:  First,  was  there  a  general 
appearance  by  tbs  Ohio  corporationl  Second, 


was  it  the  corporation  sued?  The  latter  In- 
volving the  question  of  whether  or  not  the 
amendment  above  referred  to  was  Justified. 
We  think  both  questions  must  be  resolved  in 
the  affirmative.  It  must  at  all  times  be 
borne  in  mind  that  the  two  corporations  did 
not  have  the  same  name,  since  It  clearly  a.p- 
pears  that  the  words  "of  Texas"  were  part 
of  the  corporate  name  of  the  Texas  corpora- 
tion. Bearing  this  distinction  in  mind,  it 
seems  the  suit  was  entitled  against  the  "Bish- 
op-Babcock-Becker  Company"  which  was 
the  Ohio  corporation.  The  summons  In  gar- 
nishment was  Issued  to  ascertain  if  debts 
were  due  "Blahop-Babco(*-Becker  Company." 
That  corporation  executed  the  dissolving 
bond  on  the  garnishment  This  clearly,  since 
the  officer  who  signed  its  name  was  not  an 
officer  of  the  Texas  corporation.  That  the 
Ohio  corporation  then  considered  Itself  the 
defendant  must  be  taken  from  its  action  in 
givtug  the  notice  of  the  braid,  since  it  is 
there  redted  that  "defendant  has  this  day 
filed  a  bond."  So  the  "defendant"  moved  to 
discbarge  the  garnishment  Only  the  name 
of  the  state  of  incorporation  was  wrongly 
stated  in  the  petition.  This  was  descriptive 
only,  and  is  eomewhat  counteracted  by  the 
other  descriptive  allegation,  to  the  effect  that 
the  eorptnratlon  sued  was  the  one  which  suc- 
ceeded to  the  liabtUties  of  the  L.  A.  Becker 
C<»npany,  tarn  whom  the  fountain  was  pur- 
chased. Very  evidently  the  plaintiff  Intended 
to  sue  the  Ohio  corporation.  likewise  evi- 
dently the  Ohio  oorpwaticm  r^arded  Itsdf 
as  defendant,  at  least  In  the  proceedings  to 
discharge  the  gamlshmait  Did  its  acts 
oonstltnte  a  general  appeanmoe  to  the  afr 
ti<mT  In  determining  this  question  we  leave 
out  the  effect  of  the  answer.  It  is  too  am- 
biguous to  tmtity  its  Interpretation  unless 
necessary.  In  it  words  "of  Texas"  are 
apparently  used  descriptively  and  not  as  an 
Integral  part  of  the  corporate  name.  The 
slgnatiuv  Is  that  ot  the  Ohio  coxporatttm,  and 
not  that  ct  the  T«zas  company.  It  Is  i^nil- 
bly  insisted  that  tt  is  the  act  of  the  Ohio  and 
not  the  Texas  corporation,  since  the  attorney 
who  signed  it  for  the  corporation  is  shown 
to  have  r^resented  the  Ohio,  if  not  both  the 
corporationa  But,  waiving  this,  there  a[»- 
pear  to  be  other  acts,  any  one  of  whidi  might 
under  proper  drcumstances,  and  all  of  which, 
taken  together,  clearly  do  constitute  a  gener- 
al appearance.  In  the  first  place  the  stipu- 
lation to  extend  time  and  its  fiUng  in  court 
and  tacit  acceptance  by  the  court  would,  un- 
der many  authorities,  constituto  a  general 
appearance.  See  the  cases  cited  in  R.  G.  L. 
229,  230,  C.  J.  844.  345,  and  Standard  Ency. 
Prac.  495.  Again  it  appears  that  the  Ohio 
corporation  sought  the  action  of  the  court 
upon  a  discharge  of  the  garnishment  Tbe 
Jurisdiction  of  the  court  was  thus  not  invoked 
upon  a  motion  alone  challenging  that  Juris* 
diction,  but  upon  a  motion  calling  for  the 
exercise  of  Jurisdiction.   Tbe  inle  in  this 
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state  In  tbls  regard  1b  stated  and  previous 
authorities  dted  In  Cbe  late  case  of  City  Natl. 
Bank  V.  Sparks,  161  Pac.  220,  not  yet  officially 
reported.  Finally  the  Ohio  corporation  made 
and  execated  the  bond  to  dfsdiarge  the  gar^ 
nlshment  Section  4838,  Ber.  Laws  1910, 
provides  In  part: 

"The  defendant  may,  at  any  time  after  the 
gnrnishnient  affidavit  Is  filed,  and  before  jadg' 
ment,  file  with  the  clerk  of  the  court  an  un- 
dertaking, executed  by  at  least  two  mreties, 
resident  freeholders  of  the  state,  to  the  effect 
that  they  will,  on  demand,  pay  to  the  plaintiff 
the  amount  of  the  judgment  which  may  be  re- 
covered against  such  defendant  in  the  action, 
with  all  coats  n<$t  exceeding  a  mm  specified." 

It  Is  provided,  in  sectlou  4839  following, 
that  after  the  glviDg  of  such  bond  "all  gar- 
nishees shall  be  discharged,  and  the  garolsh- 
ment  proceedings  [shall  be]  deemed  discon- 
tinued." 

It  wonld  seem  under  these  statutes  the  giv- 
ing of  such  a  bond  by  "the  defendant"  must 
operate  as  a  general  appearance  by  him. 
Otherwise  a  very  anomalous  condition  must 
result.  Where  such  an  action  Is  started 
against  a  nonresident,  as  to  whom  personal 
service  cannot  be  had,  Jurisdiction  obtained 
through  garnishment  proceedings  Is  solely 
in  rem — against  the  property.  Under  the 
statute  the  giving  of  a  discharging  bond 
"discontinues"  the  garnishment  proceedings. 
Unless,  therefore,  the  giving  of  the  bond  op- 
erates as  a  general  appearance,  allowing  the 
action  to  be  contlnaed  in  personam,  the  non- 
resident defendant,  by  giving  the  bond,  could 
abate  the  action  In  rem.  and,  personal  serv- 
ice iMing  Impossible,  the  plaintiff  would  be 
left  with  a  cause  of  action  but  no  means  of 
enforcing  it.  This,  we  think,  was  hardly  con- 
templated by  the  lawmakers.  The  giving 
of  the  bond  mnst  therefore  operate  as  a  gen- 
eral appearance  to  the  action.  Upon  some- 
what analogous  statutes  In  regard  to  replev- 
in It  has  been  held  by  this  court  that  the 
giving  by  the  defendant  of  a  bond  to  deliver 
the  property  replevied  and  pay  all  costa  and 
damages  that  may  be  awarded  against  him  op- 
erates as  a  general  appearance  in  the  action. 
Fowler  V.  Fowler,  15  Okl.  529,  82  Pac.  923; 
McCord-CoUIns  Co.  v.  Dodson,  32  Okl.  661, 
121  Pac.  10S5;  Ferguson  v.  McKee,  33  Okl. 
332,  125  Pac.  458.  So,  too,  in  regard  to  at- 
tachment bonds.  It  was  held  as  early  as  Bar- 
ry V.  Foyles,  1  Pet.  311-315.  7  L.  Ed.  157, 
by  Chief  Justice  Marshall,  that  the  giving 
of  a  bond  In  discharge  of  the  attachment, 
conditioned  to  pay  the  Judgment  if  awarded, 
operated  as  a  general  appearance.  In  Butch- 
er V.  Cappon  &  Bertsch  Co.,  148  Mich.  552, 
112  N.  W.  110,  12  Ann.  Cas.  169,  It  Is  said : 

"The  dissolution  of  the  attachment  by  giving 
the  statutory  bond,  to  pay  any  judgment  which 
may  be  recovered  in  the  suit  commenced  by  said 
writ  of  attachment,  operated  as  an  appearance, 
and  converted  the  suit  from  an  action  In  rem 
into  an  action  in  persaiam." 

See,  also,  Winter  v.  Union  Paddng  C!o„ 
61  Or.  07,  93  Pac.  931.  where  the  distinctions 
between  a  forthcoming  and  a  disduuglng 


bond  and  the  effect  of  filing  same  are  con- 
sidered  and  cases  therein  cited.  See,  also, 
6  C.  J.  336,  337,  and  6  Cyc.  686,  where  many 
pertinent  cases  to  like  effect  are  dted. 

Upon  the  particular  question  of  filing  a 
bond  to  discharge  a  garnishment.  People  v. 
Cameron,  2  Oilman  (7  111.)  468,  and  Oarjwn- 
ter,  Baggett  &  Oo.  r.  MUler,  2  Ala.  App.  373. 
56  South.  845,  appear  to  be  In  point,  holding 
that  the  giving  of  a  bond  to  dlsdiarge  the 
garnishment  and  to  pay  any  judgment  award- 
ed operates  as  a  general  appearance. 

[3]  Irrespective,  therefore,  of  fbe  filing  of 
the  answer  and  prlw  thereto,  the  Ohio  cor- 
poration whose  officer  executed  the  discharg- 
ing bond,  bad  entered  a  general  appearance 
In  this  canse.  We  have  then  a  case  against 
a  corporatloD,  rightly  named,  with  such  cor- 
poration properly  In  the  action  and  within 
the  Jarlsdlctlon  of  the  court,  and  the  plaintiff 
seeking  to  amend  his  petltton  so  aa  to  prop- 
erly describe  the  defendant  company.  It 
mnst  be  apparent  that,  where  there  are  two 
coiportfUons  of  the  same  name.  Incorporated 
In  dlff^ent  states,  and  upon  an  allegation  of 
incorporation  In  a  erataln  state  the  corpora- 
tl«i  ot  that  state  Is  brought  In  by  ai>pear- 
ance  or  otherwise,  the  plalntlfl  could  not,  1^ 
amendment,  change  his  allegation  as  to  the 
state  of  Incorporation,  and'  justify  a  judg- 
ment against  the  other'  corporation  <tf  the 
same  name,  which  had  neither  been  summon- 
ed nor  appeared.  Thus  a  suit  against  the 
A  Company  of  Texas,  as  to  whldi  that  cun- 
pany  alone  aiqwared,  could  no^  by  amend- 
ment, be  dianged  to  a  suit  a^lnst  the  A 
Company  of  Ohio,  and  judgment  rmdered 
against  sndi  A  Company  ot  Gtdo  without 
process  to  or  aiq>earance  by  the  latter  com- 
pany. But  suppose,  as  here,  Ona  salt  be 
against  the  A  Company  of  Tens,  and  ttie 
A  Company  of  Ohio  Is  lawfully  summoned  to 
appear  thereto.  May  not  the  pleader  amend 
so  as  to  property  describe  the  party  already 
in  conrt  as  defendant  to  his  sultl  We  thliA 
so.  Further,  tn  the  case  at  bar,  the  names  of 
the  corporations  were  not  IdentlcaL  It  is 
simxdy  a  case  of  the  pleader  suing  the  Ohio 
corporation  and  with  the  Ohio  onporatlOQ 
rightfully  before  ttie  conrt  then  seeking,  by 
amendmwt,  to  properly  desralbe  It.  Mo  case 
has  been  dted  holding  such  an  ameodment 
not  justlAed.  On  the  other  band,  cases  of 
misnomer  corrected  by  amendment  are  nu- 
merous In  the  books.  We  conclude,  tliere- 
fore,  that  the  petition  as  properly-  amended 
was  against  the  Ohio  corporation,,  and  that 
such  corporation  was  within  theJnrlsdlctlCHi 
of  the  trial  court  by  general  appearance,  and 
that  all  the  requisites  of  jurisdiction  to  ren- 
der a  judgment  In  the  original  cause  were 
present. 

The  trial  court,  fiierefOre.  properly  orer- 
mled  the  motion  to  set  that  judgment  aside 
for  lack  of  jurisdiction. 

Judgmmt  afllnned,  with  costa 

PER  CUBIAU.  Adopted  .Sn  whola 
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HAGEL  T.  GRIFFIN  et  ml.   (No.  7481.) 
(Snprau  Ooort  of  OkUboma.   Not.  14,  1016.) 

(SyUabut  iy  the  Cowrt.) 
AmAi.  ARD  Ebbob  ®=»773Ci>— BBixrs— Faii^ 

UU  TO  FUJ^—DISUISSAX. 

Appeal  dismissed  for  failure  of  plaintiff  In 
tmr  to  file  brief  in  eompliuice  with  tlw  rales  of 
this  court. 

[Ed.  Not&— For  other  eases,  see  Appeal  and 
Error,  Gent.  Die  H  S104.  8108;  DeC  Die.  ^ 
7T3(^.] 

CcminlBdonen*  Opinion,  DlrlsUm  No.  8. 
Error  flrom  District  Court,  Ottawa  Ooun^ ; 
Preston  S.  Davis,  Jadge. 

Action  by  William  Hagel  against  Victor 
Grlffln  and  another.  Judgment  f6r  dtfend- 
aoti«  and  plalntift  brings  error.  Dismissed. 

JOHNSON,  O.  This  appeal  was  taken  by 
plalntMf  from  a  judgment  In  favor  at  defend- 
ants. Tfae  appeal  was  filed  In  Uils  court  on 
Hay  11,  1915.  It  was  submitted  on  April 
18i  Itafl,  and  the  appeal  was  dismissed  on 
aeonmt  of  failure  of  plaintiff  in  error  to  file 
bilet  On  April  27,  1916,  the  dismissal  was 
set  aside,  and  the  appeal  reinstated.  The 
came  was  set  for  oral  argument  In  this 
comt  upon  September  7,  1916,  and  continued 
bf  agreement  until  October  2,  1916. 

Counad  did  not  am>ear  to  argue  the  case, 
and  no  briefs  have  been  filed  by  either  plain- 
tiff in  error  or  defendants  In  error.  Plain* 
tiff  In  «Tor  will  be  held  to  have  abandoned 
his  appeal ;  and  the  appeal  should  be  dismiss- 
ed tor  fiillnre  to  fUe  brief  and  want  of  prose- 
cotloa. 

PER  CURIAM.  Adopted  In  whole. 


(U  OU.  »7} 

FIRST  NAT.  BANK  OF  CHECOTAH  T. 
LEWIS.   (No.  8028.) 
{Snpremt  Court  of  Oklahoma.   Nor.  14,  1916.) 

(Bwtlabut  hp  the  Oomrt,} 
Appeal  and  EkBoa  C»I001(1)  —  Rbvikw— 

Qnvanons  of  Fact— Vbbdiot. 
In  a  caae  at  law,  this  court  will  not  set  aside 
the  Terdict  ol  a  Jury  upon  the  weight  of  the  eri- 
denee;   there  htAng  some  evidence  reasonably 
tendiiv  to  support  ue  verdict. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ${  392&-3938;  Dec.  Dig.  « 

looia).] 

Oommlasloner^  Opinion,  Division  No.  2. 
Appeal  ftom  District  Court,  Mcintosh  Coun- 
ty; T.  P.  COay,  Judge. 

Action  In  conversion  by  Oscar  Lewis,  as 
guardian  of  Frank  T.  Lewis,  against  the 
First  Natlonid  Bank  of  Cheootah.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

J.  B.  Lucas  and  B.  H.  Tabor,  both  of 
Qieootali,  for  plaindfl  In  error. 

BlTRFORD,  C  The  sole  question  raised 
ta  the  brief  of  plaintUf  In  error  Is  the  in- 


Buffidency  of  the  evidence  to  support  the 
verdict  rendered  herein.  The  case  turned 
upon  the  question  of  whether  the  bank  bad 
notice  prior  to  taking  a  certain  mortgage 
that  the  property  alleged  to  be  converted  be- 
longed to  the  minor,  Frank  T.  Lewis.  Upon 
this  question  the  guardian  was  positive  that 
there  was  such  notice,  the  president  of  the 
bank  was  equally  positive  that  there  was  not. 
This  was  the  only  evidence  ui>on  that  point. 
There  were  some  drcuinstances  proven  tend- 
ing to  Impeach  the  guardian's  veracity  and 
good  fiilth.  The  jury,  however,  believed  him 
and  the  trial  Judge,  whose  duty  It  was  to  set 
aside  the  verdict,  unless,  after  weighing  the 
evidence,  he  believed  the  verdict  to  be  right 
under  the  evidence  and  the  law,  sustained 
the  verdict,  rendered  judgment  upon  It,  and 
refused  a  new  trial.  It  Is  axiomatic  In  this 
Jurisdiction  that  In  a  suit  at  law  this  court 
will  not  set  aside  the  verdict  of  a  Jury  upon 
the  weight  of  the  evidence,  there  being  some 
evidence  reasonably  tending  to  support  the 
verdict.  After  an  examination  of  the  record, 
as  well  as  counsel's  brief,  we  are  unable  to 
say  that  there  Is  no  sudi  evidence  In  this 

CAUSS. 

Judgment  afllrmed. 

PIBB  GUBIAIL  Adcvted  fil  wholes 


(«L  Okl.  M) 

PBBBT,  Goottty  Treasurer,  et  aL  T.  CARSON. 

<No.  8432.) 

(Suprane  Court  of  Oklahoma.   Nov.  1^  1^6.) 

(BpUabua  Itf  th*  Court.) 

1.  Equitt  ^anio  JoBispicnow— Remedt  ax 
Law. 

Belief  wfll  not  be  granted  by  a  court  <A 
equit7  where  at  the  time  there  is  a  plain,  spe- 
cific, and  adequate  remedy  at  law. 

[Ed.  Note.— Fw  other  case^  see  Dqui^,  Cent. 
Die.  H  IM.  102,  1S7,  169-163;  Dec  E^.  ^ 
46J 

2.  Taxatioh  «=>eOS(9)— Assessmeht— Rms- 
DiBS  FOB  WBONorcn.  Absessubht. 

Whenever  the  statutes  of  the  state  provide 
a  mode  by  which  appeals  may  be  taken  from 
the  assessment  of  equalizatiou  of  property,  that 
remedy  is  exclusive.  Resort  cannot  M  Dad  to 
eqoitaole  remedies. 

[Ed.  Note.— Fw  other  cases,  see  Taxation, 
Cent.  Dig.  |  1238;  Dec.  Dig.  «=>608(9).] 

3.  Taxahon  «=»608(10)— Assbssuert— RnoE- 

DIES  fob  WBONGFUL  ABSB88M£HT. 

Article  9,  c  81.  Sees.  Laws,  1907-08,  pro- 
viding for  the  listing  and  assessing  omitted 
property,  known  as  the  Tax  Ferret  I^w,  pro- 
vides a  remedy  by  appeal  to  the  county  court 
frcMD  tiie  final  action  of  the  county  treasurer 
upon  any  assessments  of  omitted  property  made 
thereunder  to  the  inrty  aggrieved,  and  where 
the  aggrieved  party  neglects  or  refuses  to  avail 
himself  of  the  remedy  provided  hr  statute  fOr 
the  correcti<ai  of  error  of  which  he  complains, 
the  court  is  without  juiisdiction  to  eiercise  its 

Suitable  powers  by  restraining  tfae  collectiwi 
taxes  due  under  such  assessment. 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Coit.  Dig.  S  1239;  Dec  Dig.  «=»608a0).] 
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Commissioners*  Opinion,  Division  No.  1. 
Error  from  Superior  Coart,  Pottawatomie 
County;  George  C.  Abematby,  Judge. 

Action  by  E,  T.  Carson  against  W.  O.  Per- 
ry, County  Treasurer,  and  others.  Judg- 
ment for  plaintlft,  and  defendants  bring  er- 
ror.  ReverBed,  with  tnstructloiis. 

Cbas.  West,  Atty.  <3en.,  a  J.  Davenport, 
Asst.  Atty.  Gen.,  C  P.  Holt,  of  Sbawnee, 
and  Hoffman  ft  Foster,  of  Cbandler,  for 
plaintiffs  In  error.  Blakeoey,  Maxey  ft 
MU^t  of  Muskogee,  for  defendant  in  error. 

RUMMONS.  a  Tbls  action  was  InsUtuted 
in  the  superior  court  of  Pottawatomie  coun- 
ty by  the  defendant  In  error,  hereinafter 
styled  the  "plalntlCF,"  against  the  plalDtlCTs 
in  error,  hereinafter  styled  the  "defendants,'* 
to  enjoin  the  collection  of  certain  taxes  as- 
sessed against  the  plaintiff  under  the  Tax 
Ferret  Law,  upon  property  which  had  been 
omitted  from  taxation  In  previous  years  and 
discovered  by  the  tax  ferret.  The  defend- 
ants .demurred  to  the  i>etltlon  of  plaintiff, 
which  demurrer  was  ovemiled  and  excep- 
tion allowed.  At  the  commencement  of  the 
action  a  temporary  injunction  was  granted, 
which,  upon  trial,  was  made  permanent 
The  defaidants  In  due  time  moved  for  a  new 
trial,  which  motion  being  overruled,  and  hav- 
ing duly  excepted,  they  bring  this  caose  here 
to  reverse  the  Judgment  of  the  trial  court. 

The  principal  contrition  of  defendants  Is 
that  the  petition  of  the  plaiutlfl  and  the  evi- 
dence offered  at  the  trial  does  not  warrant 
the  Interposing  of  the  equitable  remedy  of 
Injunction,  for  the  reason  that  the  plain- 
tiff had  a  complete  and  adequate  remedy  at 
law. 

It  is  contended  on  behalf  of  the  plaintiff 
that  the  evidence  discloses  that  one  C.  H. 
Plttman  was  employed  under  authority  of 
article  9,  c.  81,  Session  Laws  1907-08.  to 
assist  the  county  officers  of  Pottawatomie 
county  In  discovering  and  placing  on  the  tax 
rolls  omitted  property;  that,  pursuant  to 
said  employment,  said  Plttman  alleged  that 
he  had  discovered  certain  omitted  property 
b^onglng  to  the  plaintiff,  and  so  reported 
to  the  county  treasurer;  that  the  county 
treasurer  failed  and-  neglected  to  give  to  the 
plalntifF  the  ten  days'  notice  In  which  to 
file  obJectiaQS  to  the  assessing  of  such  prop- 
erty, as  required  by  said  act  of  the  Legis- 
lature. It  appears,  however,  that  the  plain- 
tiff did  file  objections  to  the  assessment  of 
the  property  claimed  to  have  been  omitted 
from  taxation.  Plaintiff  ccmtends  that  the 
proceeding  taken  to  assess  said  pr<^erty 
and  place  It  upon  the  tax  rolls  are  wb<dly 
void,  In  that  the  county  treasurer  did  not 
pass  personally  upon  the  objections  made 
by  plaintiff,  but  submitted  the  same  to  the 
•aid  tax  ferret,  Plttman.  and,  acting  upon 
his  recommaidatloD.  spread  said  assessment 
npon  the  tax  rolls. 

Plaintiff  contends  that  the  proceeding 


which  resulted  in  the  assessment  of  taxes, 
sought  to  be  enjoined  against  him,  were 
wholly  void,  and  therefore  that  Injunction 
was  his  proper  remedy. 

The  provisions  of*  the  act  of  the  Legisla- 
ture, material  for  oar  consideration,  are  u 
fc41ows: 

"The  board  (tf  county  commissioners  of  any 
county  In  this  state  may  contract  with  any  i>er- 
Bon  or  persons  to  assist  the  proper  officers  of 
the  county  In  the  discovery  of  property  not  list- 
ed and  assessed  as  required  by  existiag  laws, 
and  fix  the  compensatioD  not  to  exceed  twenty- 
five  per  cent,  of  the  taxes  recovered  under  this 
act  Before  listing  and  astesBing  the  property 
discovered,  the  county  treasurer  shall  give  the 
person  in  whose  name  It  is  proposed  to  assess 
the  same,  ten  days'  notice  thereof  by  registered 
letter,  addressed  to  him  at  his  last  known  place 
of  residence,  fixing  the  time  and  place  when  ob- 
jections in  writing  to  such  propMed  Usting  and 
assessment  may  be  made.  An  appeal  may  b« 
taken  to  the  coanty  court  from  the  final  action 
of  the  treasurer  within  ten  days  by  giving  no- 
tice thereof  in  writing  and  flUng  an  appeal  bond 
as  In  cases  appealed  from  the  board  at  oomity 
commlssionerB  to  the  district  court" 

We  are  unable  to  agree  with  tibe  contoi- 
tion  of  plaintiff  that  the  proceeding  resoIU 
ing  In  the  assessment  of  taxes  complained 
of  were  void,  for  the  reason  that  the  statute 
gave  the  county  treasurer  Jurlsdlcti<»i  to 
act  upon  the  report  of  this  tax  ferret  and  the 
objections  filed  thereto.  Plaintiff,  having 
filed  objections,  thereby  appeared  before  the 
county  treasurer  and  cannot  complain  of 
want  of  notice.  If  the  treasurer  bad  jnria- 
dlctlon  to  act  upon  his  objectloas,  the  tact 
that  he  may  have  acted  wltboat  considering 
the  evidence,  and  upon  the  judgment  ot  an- 
other, would  constitute  an  erroneous  pro- 
ceeding only,  and  not  a  void  one,  had  the 
statute  above  quoted  required  the  treasurer 
to  hear  evidence,  which!  it  does  not  How- 
ever,  it  appesirs  from  the  record  In  this  case 
that  the  plaintiff  agreed  and  consented  that 
the  valuation  of  the  property  apon  which 
the  assessment  was  made,  as  made  by  the 
county  treasurer,  wu  oottect. 

The  statute  under  whldi  tUs  assessmait 
was  made  provides: 

"An  appeal  may  be  taken  to  the  county  court 
from  the  final  action  of  the  treasurer,  within 
10  days." 

It  thuB  appears  that  if  the  county  treasure 
er  acted  npon  Insiifflclent  evidence,  or  upon 
no  evidence,  as  contended  In  the  brief  of 
plaintiff,  the  Legislature  had  provided  a 
means  of  review  of  the  action  of  the  county 
treasurer  of  whidi  plaintiff  might  avail  him- 
self. 

[1,2]  It  has  been  repeatedly  held  by  this 
court  "that  relief  wlU  not  be  granted  by  a 
court  of  equity,  where  at  the  time  there  U  a 
plain,  specific,  and  adequate  remedy  ak  law," 
and.  "where  the  statutes  provide  a  plain, 
specific,  and  adequate  remedy  for  the  cor- 
rection of  erroneous  assessments,  a  court 
will  not  exercise  its  equity  powers  by  re- 
straining the  collection  of  taxes  due  under 
an  alleged  error  in  assessmait,  where  the 
complaining  part?  negtecta  or  refosea  to  avaU 
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himself  of  the  remedy  proTlded  by  statute 
for  the  correctioo  of  the  error  of  which  he 
Is  complaining.'*  Past  v.  Rogers,  80  Okt  289, 
110  Pac.  241. 

[3]  Again.  In  Williams  t.  Garfield  Bqe- 
change  Bank  of  Bnld.  88  OkL  689,  184  Pae, 
863.  It  is  held: 

"WheneTer  the  statutes  of  a  state  prorlde  a 
mode  bjr  which  ajipeab  may  be  taken  from  the 
asMssment  or  eqnalisatioB  at  proper»,  that 
remedy  Is  ezdusfre.  Equitable  remedies  can- 
Bot  be  resorted  to." 

Under  tbese  authorities,  It  Is  apparent 
that  the  only  remedy  of  plaintiff  against  the 
action  taken  by  the  county  treasurer  con- 
sisted In  appeal  to  tbe  county  coort  under 
Uie  provisions  of  the  statntes,  and  that  he 
was  not  entltied  to  maintain  an  action  at  In- 
jnnctton  to  restrain  the  collectlini  of  the 
taxes  levied  against  bim. 

Tb»  trial  court  therefore  erred  In  granting 
a  permanoit  Injonetlon  restraining  the  col- 
lection of  said  taxes,  and  this  cause  dionld 
be  reversed  and  remanded  to  the  trial  court, 
with  Instructions  to  dismiss  the  petition  of 
plaintiff 

PSR  CURIAM.  Adopted  In  whola. 


ta  OkL  274) 

SMITH  T.  ALDRIDOE.    (No.  780D.) 
(Supreme  Court  of  OUahmna.  Nor.  16,  1S16.) 

(ByUahut  by  i\t  Court.) 

AmAL  ANO  Ekbob  «=»847(2),  1009(2HRs- 
TIBW— SOOFB  AND  EXTCITF— XltSTBUCTIONS— 

QcEBTiOKS  ov  Fact. 
Id  cases  of  purely  equitable  cognisance,  the 
Terdtct  of  a  jury  is  jonly  advisory ;  and,  where 
tbe  court  adopts  such  verdict,  InBtructions  giv- 
en to  the  jury  will  not  be  reviewed  upon  appeal. 
In  such  creEMs,  if  the  Judgment  of  tbe  court  is.: 
anstained  by  the  evideDce,  the  same  will  be  ap- 
proved here. 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error.  Cent  mg.  IS  33f»-S371,  8971;  Dec. 
Dig.  4»847(2).l009(S!).] 

QrwrnniarfmiArrf   O^UiMl,  DiviSlOD    No.  8. 

Error  fHon  Dlatrlct  Court,  Sonlnole  County ; 
Tom  D.  H^eown,  Judge. 

Actlcn  by  B.  a  Aldridge  against  T.  H. 
Bmlfh.  Judgment  for  plaintiff,  and  dcffend- 
ant  brings  error.  Affirmed. 

Cobb  &  Cobb  and  J.  A.  Baker,  all  of  We- 
woka,  for  plaintiff  In  error.  Pryor  &  Stokes, 
of  WennAa,  for  defendant  in  error. 

HOOKER,  O.  The  defendant  In  error  filed 
this  action  in  the  district  court  of  Seminole 
county  seeking  to  recover  the  possession  of 
the  real  estate  involved  here,  and  quiet  his 
title  thereto.  And  In  the  petition  In  said  ac- 
tion It  is  alleged  that  one  Llna  was  a  Sem- 
inole allottee,  and  as  soch  allottee  this  real 
estate  was  allotted  to  her ;  that  she  died  on 
the  31st  day  of  July,  1911,  leaving  no  chil- 
dren, never  having  been  married,  and  leav- 
ing as  her  sole  and  only  heir  at  law  her 
mother,  one  Hannah,  who  on  the  4th  day  of 


September.  1911,  conveyed  this  real  estate 
by  warranty  deed  to  him;  and  that  by  vlr-* 
tue  of  said  deed  he  was  the  owner  of  the  said 
real  estate,  but  that  the  title  thereto  was 
clouded  by  a  deed  made  by  one  Chilly  Ross 
to  T.  H.  Smith,  which  deed  had  been  filed 
for  record. 

It  appears  from  the  record  that  the  plain- 
tiff In  error  contends  that  Chilly  Ross  and 
Llna  some  time  prior  to  her  death  entered 
into  a  common-law  marriage,  and  that  Llna 
at  the  time  of  her  death  was  the  common-law 
wife  of  Chilly  Ross,  and  that  Chilly  Ross  as 
her  husband  Inherited  one-half  of  this  land, 
and  that  he  having  purchased  the  interest 
of  Chilly  Ross  therein  was  the  owner  of  a 
one-half  imdivided  Interest  In  said  property. 
This  was  draled  by  the  defendant  in  error. 

Under  the  authorities  of  this  court,  this 
action  was  one  of  equitable  cognizance,  and,  - 
although  the  trial  court  submitted  the  cause 
to  a  Jury,  the  verdict  of  the  Jury  was  only 
advisory  to  the  court  The  trial  court  here 
adopted  the  verdict  of  the  Jury  as  its  view 
and  conclusion.  -It  Is  unnecessary  to  con- 
sider any  alleged  errors  in  tbe  Instructions 
to  the  Jury,  as  the  court's  Judgment,  coincid- 
ing with  the  Judgment  of  tbe  Jury,  eliminates 
the  same  from  our  consideration.  Tbe  Issue 
involved  was  whether  the  relation  that  ex^ 
Isted  between  Una  and  Chilly  Ross  was  mere- 
tricious or  marital  The  Jury  and  the  trial 
court,  after  hearing  the  evidence,  reached 
the  conclusion  that  the  relation  of  husband 
and  wife  did  not  exist  betweoi  these  two 
people,  and  the  defendant  in  errw  was  snc- 
cessful  in  the  lower  court  We  cannot  say 
that  the  opinion  of  the  court  is  against  the 
weight  of  the  evidence  when  we  consider  the 
reprehensible  conduct  Chilly  Ross  In  de- 
serting his  alleged  conupon-law  wife  upon 
her  deathbed,  his  failure  to  attend  her  fu- 
neral, his  failure  or  refusal  to  pay  for  her 
burial  ^penses,  his  acpr«»ed  doubt  as  to 
the  paternity  of  tlielr  child,  and  his  admis- 
sion that  he  procured  the  marriage  Ucraise, 
wfaldi  Is  somewhat  tDdlcattve  that  he  did  not 
rely  upcai  the  common-law  relation.  To  give 
to  him  the  relation  of  a  common-law  hua- 
band  when  his  respmslbllltles  are  ended  by 
the  death  of  his  conmon-law  wife,  whldi  he 
denied  in  her  lifetime,  in  order  that  he  might 
inherit  her  property,  would  in  our  Judgm«it 
be  an  insult  to  the  marriage  relatlwi  and 
place  a  premium  upon  illicit  cohabltatl(m. 
In  her  lifetime  he  was  cruel,  inhuman,  and 
beastly  towards  her.  His  acts  constitute  the 
best  index  of  the  intention  of  his  cohabita- 
tion, and  his  conduct  towards  her  speaks 
with  more  force  and  character  than  his 
words,  and,  wblle  it  Is  the  expressed  policy 
of  the  law  of  this  court  to  adopt  that  view 
of  relations  of  this  character  which  will  up- 
hold marriages  and  make  cohabitation  of 
this  character  lawful,  still,  under  the  evi- 
dence here,  the  behavior  of  Chilly  Roes  be- 
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lies  tbe  marital  relation  and  Indicates 
clualrely  a  lustful  Indulgence. 

As  we  view  the  evidence,  the  weight  of  the 
same  supports  the  judgmmt  of  tbe  trial 
court,  and  this  cause  is  affirmed. 

PER  CnaiAU.   Adopted  In  wbol& 


(U  Okl.  256) 

NATIONAL  COUNCIL  KNIGHTS  AND  LA- 
DIES OF  SECURITY  OWEN. 
(No.  8071.) 

(Supreme  Court  of  Oklahoma.   Not.  14,  1916.) 

(8»llabii$  »y  the  Court.) 

1.  Insueance  ®=372S(5)— Contsaot— Appuca- 
Tion— Health  of  Insubed. 

The.fBCt  that  an  applicant  for  life  insurance 
Is  tempbraril;  indigpoBed  at  the  time  of  mak- 
.  ing  the  application  will  not  avoid  the  policy,  if 
the  illness  is  not  of  a  character  to  permanently 
affect  his  health,  or  render  him  more  susceptible 
to  the  attack  of  disease,  although  he  represents 
in  the  application  tiiat  he  is  in  good  health  at 
the  time. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
<;ent.  Dig.  f  186S;  Dec.  Dig;  «s»723(0).] 

2.  IRSUBANCB  «S»825(2)— FSATEBNAL  BENBFTT 

Insubancb— Actions— Questions  fob  Jubt. 
Tbe  truth  or  falsity  of  warranties  In  an  ap- 

Slication  tor  insurance,  where  there  is  a  con- 
Ict  In  the  eridence*  is  a  qnsstion  of  fact  for 
the  Jory. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  f  2008;  Dee.  Dtr  «s>825(2).] 

8.  Insttranok  ^»723(5)— Appucatioh— "Dis- 

lASB," 

Where,  by  the  terms  of  a  policy  of  life  in- 
snrance,  the  answers  to  the  qnestions  by  the  ap- 
plicant are  made  warranties,  and  tbe  applicant 
answers  "no"  to  certain  questions  relatiTe  to 
"disease"  of  spedBc  bodily  organs,  held,  that  the 
term  "disease,"  within  the  intention  of  the  par- 
ties to  the  contract,  does  not  include  slight  or 
temporary  ailments  of  such  organs,  and  that,  the 
testimony  being  in  'conflict  as  to  the  breach  of 
SQcb  warranties,  a  question  is  presented  for  the 
determination  of  the  Jury. 

[Sa.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  1863;  Dec.  Dig.  ^723(S). 

Tar  other  deSnitions,  see  Words  and  I^irases, 
First  and  Second  Series,  Disease.] 

Commlsdoners*  Opinion,  Division  No.  2. 
Elrror  from  District  Court,  Orady  County; 
Will  Linn,  Judge. 

Action  by  Lula  Owen  against  the  National 
Council  Knights  and  Ladies  of  Security. 
Judgment  for  plaintiff,  and  defoidant  brings 
error.  Affirmed. 

See,  also,  149  Fac.  231. 

8.  O.  Dorbin,  of  Chlckasha,  for  plaintiff 
In  error.  Riddle  &  Hanunerly*  of  Chlekasha, 
tot  defendant  In  error. 

GALBRAITH,  C  Tbe  defendant  in  error, 
Lula  Owen,  sued  the  plalntUf  in  error,  the 
National  Council  Knights  and  Ladies  of  Se- 
cnrlty,  on  a  benefit  certificate  Issued  to  her 
late  busband,  Edward  O.  Owen,  during  his 
UfMlme  and  payaUe  to  her  at  his  death.  It 
was  alleged  in  the  petltloii  that  tbls  certifi- 


cate, for  a  raloable  consideration,  had  been 
Issued  on  October  13,  1910,  In  tbe  sum  of  ' 
$3,000,  payable  to  the  plaintiff  as  surriTing 
widow,  in  the  event  of  the  death  of  the  in- 
sured, and  that  Edward  O.  Owen  died  on  the 
16th  day  of  November,  1910,  and  that  the 
policy  provided  that  if  tbe  death  of  the  assur- 
ed occurred  within  six  months  of  the  date 
of  Issuance  of  certificate  then  the  same  might 
be  discharged  on  the  payment  of  60  per  cent 
of  the  face  thereof,  and  that  the  plaintiff  had 
complied  with  all  the  conditions  of  tbe  policy 
to  be  kept  and  performed  by  the  beneficiary, 
and  that  the  same  was  In  full  force  and  effect 
on  tbe  date  of  the  death  of  the  assured,  and 
that  demand  for  payment  bad  been  made,  and 
that  $1,800  was  due  there<»i ;  that  no  part  of 
the  same  had  been  paid.  The  action  was 
commenced  on  tbe  27th  day  of  AptU,  1911. 
The  society  denied  liability  on  the  ground 
that  the  assured  had  made  false  statements 
in  his  application  for  the  certificate,  and 
that  such  statements  being  false,  under  the 
terms  of  the  contract,  rendered  the  certiflcate 
void.  There  was  a  trial  to  tbe  court  and  Jury, 
and  a  judgment  rendered  in  favor  of  the 
plaintiff,  which,  on  appeal  to  this  court,  was 
reversed  for  errors  at  tbe  trial  See  Natl<mal 
Council  Knights  and  Ladles  of  Security'  v. 
Owea,  1^  Pac.  231.  On  the  second  trial  the 
plaintiff  again  recovered  Judgment,  and  the 
cause  is  here  again  for  review. 

The  answer  of  the  society  raised  but  one 
defense;  that  Is,  the  breach  of  warranties 
made  by  the  assured  In  his  application  for  the 
certiflcate.  It  Is  contended  that  In  the  ap- 
plication for  the  certiflcate  the  following 
questions  were  asked  and  answers  given: 

"Have  you  or  have  you  ever  had  any  of  the  fcA- 
iDwing  diseases  or  symptoms  or  any  disease  of 
tbe  following  named  organs?"  To  which  the  ap- 
plicant  answered  "No,"  as  follows: 

"Kidneys,  disease  of'- "No." 

"Liver,  disease  of— "No." 

"Loss  of  consdonsaess"— **Na'* 

And  further: 

"Is  there  anything  to  yonr  knowledge  or  beUtf 
in  your  physical  condition,  family  history  or  hab- 
its tending  to  shorten  your  life,  which  is  not  dis- 
tinctly set  forth  above?"  TO  whidi  the  appli- 
cant answered,  "No." 

And  also: 

"Have  yon  had  any  illness,  constitutional  dis- 
ease  or  injury  during  the  past  five  years  requite 
ing  the  services  of  a  physician  or  surgeon?"  T» 
which  tiie  applicant  answered,  "No.** 

And  it  is  alleged  that  each  of  Q»  answers 
made     the  applicant  to  the  questiras  were 

false,  and  that: 

"The  said  Edward  Q.  Owen  had  been  treated 
for  disease  of  tbe  kidneys  within  a  few  days 
prior  to  the  signing  of  said  application,  and  had 
been  treated  for  loss  of  consciousness,  and  had 
been  unconscious  for  a  period  of  two  or  more 
days  within  three  weeks  before  the  date  of  mak> 
ing  the  application,  and  had  been  informed  by 
his  family  physician  that  his  ^b;;8ical  condition 
was  such  as  to  end  liis  life  within  three  or  six 
montha  By  reason  of  sndi  representaticms  and 
false  statements  and  answors^  and  breach  of  audi 
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warranties,  said  certificate  was  of  no  effect  and 

void." 

[1]  A  reply  was  filed  denying  that  any  false 
answers  were  made  to  the  questions,  and  al- 
leging that  there  had  been  no  breach  of  the 
warranties  In  the  contract  of  insurance.  It 
seems  tliot  the  argument  of  thb  plaintilt  in 
error  on  this  brandi  ot  the  case  Is  fally  an- 
swered by  tbe  court  in  OontlnentBl  Casualty 
Co.  T.  Owen,  38  Okl.  107, 131  Pac.  1064,  which 
was  an  action  by  the  defendant  In  error  on 
an  accident  policy  issned  and  delivered  to  the 
said  Bldward  O.  Owea^  wherein  the  court 
sayst  in  the  first  paragraph  of  the  syllabus, 
as  follows: 

"In  an  action  cm  an  accident  insurance  policy, 
there  was  a  sharp  conflict  in  the  evidence  as  to 
whether  the  insured  was  suffering  from  acute 
or  chronic  nepbritiB  about  30  days  prior  to  the 
issuance  of  the  policy.  A  physician  who  was 
called  into  the  case  at  that  time,  and  who  at- 
tended the  insured  until  a  few  days  prior  to 
his  death  from  an  accidental  gunshot  wound  in- 
flicted about  30  days  after  the  isauauce  of  tbe 
policy,  testified  that  he  found  tbe  insured  suf- 
fering from  an  acute  attack  of  nephritis;  that 
he  responded  readily  to  treatment  for  that  dis- 
ease, and  within  a  few  days  commenced  to  show 
marked  improrement;  that  within  two  or  three 
weeks  be  was  practically  restored  to  bealth;  that 
'bis  color  was  as  good  and  he  was  is  healthy 
looking  as  anybody  during  tbe  latter  part  of  tbe 
time  I  was  treating  him';  and  that  an  examina- 
tion of  the  arine  and  the  symptoms  indicated 
that  his  reoorery  was  c(nnplete:  Held,  that 
whether  the  insared  was  suffering  from  a  'defect 
in  the  body,*  within  the  meaning  of  that  phrase 
in  a  statement  of  the  insured  indorsed  on  tbe 
policy  to  tbe  effect  that  he  had  no  'defect  in 
t>ody,*  was  a  question  for  the  jury." 

[2]  In  the  case  at  bar  there  was  likewise 
a  sharp  conflict  In  the  testimony  as.  to  the 
physical  condition  of  the  applicant  at  the 
time  of  making  the  api^lcation  for  tbe 
certificate,  and  a  few  weeks  prior  thereto. 
According  to  some  of  the  physicians  testify- 
ing, he  was  stricken  with  a  fatal  disease 
of  the  kidneys  and  liver,  and  could  wly 
possibly  live  a  very  few  montlis  at  the  best. 
While  the  testimony  of  other  physicians,  es- 
pecially that  of  the  examining  physidans  for 
tbe  aodelT,  was  to  the  effect  that  tbe  trouble 
was  a  temporary  ailment  which  yielded  readi- 
IS  to  tredtment.  and  that  the  assured  was  in 
ordinary  health  at  the  time  the  application 
was  signed,  and  that  he,  as  examining  physi- 
cian for  the  society,  after  a  thorough  .exami- 
nation of  the  applicant,  recommended  the  is- 
suing of  the  certificate,  and  that  the  assured 
did  not  die  of  a  disease  bat  on  account  of  a 
gunshot  wonnd.  In  this  state  of  tbe  evidence, 
Qu)  question  of  tbe  taMtj  of  tbe  answers 
returned  to  tbe  Questitms.was  peculiarly  one 
for  tlie  Jury. 

Again,  coiQ>lalnt  Is  made  of  two  Instruc- 
tions iHC  tbe  court  to  the  Jury,  one  being  in- 
atructlcHi  Na  6,  wherein  tbe  court  presents 
to  the  Jury  tbe  tbaory  of  the  plaintiff,  and 
ttie  burden  of  tlds  complaint  being  that  it 
does  not  also  state  tbe  Oieoiy  of  tbe  defend- 
ant Iiuumn(di  as  tbls  instruction  is  fbllowed 
by  Kos.  6  and  7«  In  wbldt  tbe  tbeory  fa  the 


defendant  Is  fully  seQ  out  to  tbe  jury.  It 
seems  that  this  (4>Jection  Is  not  well  taken. 
As  was  said  by  this  court  In  Gttmt  Milam, 
20  C^.  072,  95  Pbc  424: 

"It  is  not  required  that  tbe  entire  law  of  tbe 
case  shall  be  stated  in  a  single  instruction,  and 
it  is  therefore  not  improper  to  state  the  law  as 
applicaUe  to  particular  questions  or  particular 
parts  of  tbe  case  in  separate  instrucnons,  and 
if  there  is  no  conflict  in  the  law  as  stated  in  dif- 
ferent instructions,  and  all  the  instructions  con- 
sidered as  a  series  present  tbe  law  applicable  to 
the  case  fuUy  and  accurately,  it  is  sufficienL" 

See,  also,  G.,  C.  &  S,  F.  R.  Co.  v.  Taylor, 
37  Okl.  99,  130  Pac.  674;  First  National 
Bank  T.  Ingle,  37  OkL  276, 132  fac.  895;  and 
Chlckasha  Street  Ky.  Co.  T.  Harsball,  43 
Okl.  193,  141  Pac.  1172. 

[3]  Again,  complaint  is  made  (tf  instruction 
No.  8,  which  reads  as  follows: 

"Tou  are  instructed,  gentlemen  of  tbe  Jury, 
that  to  constitute  a  disease,  under  the  terms  of 
the  application  as  used,  would  not  include  mere* 
ly  a  temporary  ailment  wlUdi  would  not  affect 
the  general  heoltlt.*' 

The  third  paragraph  of  the  syllabus  of 
Mutual  Ufe  Ins.  Ca  t.  Morgan,  39  Okl.  205. 
135  Pac;  279,  seems  bo  support  tbe  law  as  an- 
nounced in  this  instruction  as  follows: 

"The  fact  that  an  apphcant  for  life  insnranoa 
is  temporarily  indisposed  at  the  time  of  mak- 
ing the  application  will  not  avoid  tbe  policy,  if 
the  illness  is  not  of  a  character  to  permanently 
affect  bis  health,  or  render  him  more  susceptibw 
to  the  attack  of  disease,  although  he  represents 
in  tbe  application  that  he  la  In  good  bealth  at 
the  time." 

In  Des  Moines  lAte  Ins.  Co.  v.  Clay,  89 
Ark.  230, 116  8.  W.  23%  tbe  Supreme  Court  of 
Arkansas  say: 

"Tbe  court  instructed  the  Jury  that  tbe  ques- 
tion quoted  above  had  reference  to  only  such 
diseases  as  affect  the  general  health  and  are  se- 
rious in  their  nature,  and  not  to  temporary  or 
trinal  ailments.  That  instruction  was  correct 
and  declared  the  law  in  accordance  with  the 
decisions  of  this  court  Assurance  Society  v. 
IteuUinger.  68  Ark.  528,  26  S.  W.  835:  Mutual 
Keserve  Fund  v.  Farmer,  65  Ark.  581,  47  S. 
W.  850  ■  Franklin  Life  Ins.  Co.  v.  Gollighan,  71 
Ark  2KS,  73  S.  W.  102,  100  Am.  St.  Rep.  73. 
The  evidence  was  sufficient  to  justify  a  finding' 
by  the  jury  that  there  was  no  breach  of  war- 
ranty and  that  appellant  la  liable  tm  tbe  pc^cy." 

In  Corbett  v.  Met  Life,  37  Ak>.  Dir.  162,  65 
N.  Y.  Supp.  775.  it  is  said: 

"A  temporary  ailment  from  which  a  person 
recovers,  cannot  be  considered  a  disease,  within 
tbe  meaning  of  a  life  insurance  policy." 

In  Manufacturers'  Acddeot  Co.  v.  Dorgan, 
58  Fed.  945.  7  C.  0.  A  581,  Judge  Taft,  speak- 
ing for  the  Circalt  Court  of  Appeals,  said  on 
this  question: 

"Tbe  court  told  tbe  jaiy  that  in  determuiing 
the  question  whether  the  insured  was  or  was 
not  afflicted  with  any  disease  or  bodUy  or  men- 
tal infirmity,  they  were  to  inquire  whether  be 
had  some  specific  ailment;  that  it  would  not 
come  witlkin  the  scope  of  this  warranty  that  he 
might  like  other  men  or  the  generalty  of  men, 
have  been  subject  to  occasional  attacKs  of  the 
kinds  that  are  specified,  'but  there  must  have 
been  some  specific  determination  towards  such 
condition  of  the  body,  or  some  part  of  it  as 
would  amount  to  a  disease  or  a  bodily  infirmity.' 

"It  seems  to  us  that  the  court  accurately  stat- 
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ed  the  legal  effect  of  the  contract  contained  In 
the  application  and  the  policy.  An  an«Daic  mur- 
mur, it  was  admitted,  indicated  no  atnictaral  de-' 
feet  of  the  heart,  but  arose  simply  from  mere 
temporary  debility  or  weakened  condition  of  the 
body.  We  do  not  think  that  this  comes  within 
the  definition  of  'bodily  or  mental  infirmity,*  as 
the  term  is  uaed  in  the  application.  The  state- 
ment in  the  application  by  the  insured  did  not, 
either  in  his  contemplation  or  that  of  the  com- 
pany,  refer  to  any  mere  temporary  ailment  or 
indisposition  which  did  not  tend  to  weaken  and 
undermine  the  couBtitutioa  at  the  time  of  taking 
membership.  Pndritzky  v.  Supreme  Lodge,  76 
Mich.  428,  43  N.  W.  373;  Brown  v.  Insurance 
Co.,  65  Mich.  306,  82  N.  W.  610  [8  Am.  SL  Rep. 
894];  Insurance  Oo.  t.  Davies^  Bl*x,  87  Ey. 
541,  9  S.  W.  812 ;  Life  Ins.  Go.  T.  Francisco. 
17  WaU.  672  [21  L  Ed.  688].» 

And  again  In  the  conrae  of  tiu  c^lnlon  it 
Is  Bald: 

"We  are  therefore  finally  brought  to  the  qnee- 
tion  what  the  words  'disease  and  bodily  infirm- 
ity" include.  We  think  the  charge  of  the  court 
bdow  upon  this  point  must  be  sustained.  In  a 
broad,  generic  sense,  any  temporary  tronMe  by 
reason  of  which  a  man  loses  conscfouimese  is  a 
disease.  It  is  a  condition  of  the  body  not  nor- 
mal, and  produced  by  the  imperfect  working  of 
Bome  function,  but  as  the  imperfect  working  is 
not  permanent,  and  the  body  returns  at  once,  or 
ia  a  short  period  of  time,  to  its  normal  condition, 
it  does  not  rise  to  the  dignity  of  a  disease.  A 
fainting  spell  produced  by  indigestion  or  a  lack 
of  proper  food  for  a  number  of  hours,  or  from 
any  other  cause  which  would  not  Indicate  any 
disease  in  the  body,  but  would  show  a  mere  tem- 
porary disturbance  or  enfeeblement,  would  not 
come  within  the  meaning  of  the  words  'disease 
and  bodily  infirmity,*  as  used  in  this  policy. 

"It  is  a  well-settled  rule  in  the  construction 
of  insurance  policies  of  this  character^  which  the 
insured  accepts  for  the  purpose  of  covering  all 
accidents,  to  construe  all  language  used  to  limit 
the  liability  of  the  company,  strongly  against  the 
company.  Policies  are  drawn  by  the  legal  ad- 
visers of  the  company,  who  study  with  care  the 
deciaiona  of  the  courts,  and.  with  those  in  mind, 
att^pt  to  limit  as  narrowly  as  possible  the 
•cope  of  the  insurance.  It  is  only  a  fair  rule, 
therefore,  which  courts  bare  adopted,  to  resolve 
any  doubt  or  ambiguity  in  favor  of  the  insured 
and  against  the  insurer." 

In  Soverelsn  Camp  of  Woodmen  of  the 
World  T.  Jackson.  157  Paa  92,  it  is  said: 

"The  words  'in  good  health'  do  not  imply  phys- 
ical perfection  and  freedom  from  all  the  ailments 
that  flesh  is  heir  to.  To  be  not  io  good  health 
within  the  meaning  of  the  policy  most  be  such 
pbysical  condition  as  to  materially  affect  the 
risk,  or  audi  that,  if  the  company  had  known  the 
condition  of  the  insured,  it  would  not  have  de- 
livered the  policy.  The  fact  that  a  man  has  the 
incipient  elements  of  disease  (the  seeds  of  death) 
in  Um.which  may  or  may  not  shortly  spring  op 
into  fatal  disease,  does  not  mean  that  he  does 
not  fulfill  the  meaning  of  the  term  'in  good 
health.'  To  be  in  'good  health'  is  a  comparative 
term,  and  a  man  with  a  slight  cold,  such  as  to 
cause  no  apprehension  of  anything  serioua,  can 
accept  a  policy  of  insurance  In  good  health' 
without  being  considered  to  have  prepetrated  any 
fraud  upon  ue  company  or  to  have  rendered  his 
insurance  contract  void  by  reason  of  a  violation 
of  Hb  terms." 

The  foregoing  attthorltles  sustain  the  con- 
tention that  this  instruction  Is  a  fair  state- 
ment of  the  law  applicable  -to  the  question 
under  consideration.  We  do  not  think  that  a 
tenvomy  aliment  of  the  Udneyi  or  other 


bodily  organs  can  be  considered  a  disease 
within  the  contemplation  of  the  parties  to 
the  contract  and  within  the  terms  as  used  in 
the  application.  The  disease  herein  referred 
to  is  evidently  some  affliction  of  a  serlooa, 
permanent  nature,  and  does  not  Include  a 
slight  or  temporary  affliction.  At  least,  there 
was  ample  evidence  in  the  record  to  take  thla 
question  to  the  jury.  The  Jury  by  its  ver^ 
diet  found  that  the  affliction  w^  of  a  tempo- 
rary and  not  a  permanent  nature,  and  that 
therefore  there  was  no  breach  of  the  warran- 
tles  as  contended  by  the  plaintiff  in  error. 

Upon  the  whole  record,  it  seems  that  a 
fair  trial  was  had  in  thla  case  and  a  Just 
verdict  returned.  There  la,  however,  one 
slight  error  in  instruction  No.  5,  and  In  the 
Judgment,  in  this,  that  the  court  Instructed 
the  Jury  that  If  they  fonnd  for  the  plaintiff 
below  they  should  calculate  Interest  from 
February  1«  1911,  and  the  Judgment  rendered 
on  the  verdict  was  accordingly  entered. 
There  was  nothing  In  the  record  to  Justly 
such  direction,  although  in  the  petition  In- 
terest was  prayed  for  from  February  1, 1911, 
but  under  the  terma  of  the  certificate  the 
claim  did  not  mature  nntll  proof  of  death  had 
been  furnished.  Section  5,  of  the  benefit  ow^ 
tificate  reads  as  follows: 

"No  acdoD  in  any  court  can  or  ■hall  be  main- 
tained on  this  certificate  until  after  the  proof  of 
death,  and  claimant's  right  to  benefits,  as  provid- 
ed in  the  laws  of  the  order,  have  been  Sled  with 
the  National  Secretary  and  passed  upon  by  the 
National  Executive  Committee,  nor  unless 
brought  within  one  year  from  the  date  of  deatli 
of  the  member.'* 

The  action  was  comm«iced  within  one  year 
after  the  death  of  the  member,  but  there  is 
no  testimony  In  the  record  as  to  when  the 
proofs  of  the  death  were  furnished. 

"Interest  Is  the  compeDsatlon  allowed  for  the 
use  or  forbearance,  or  detention  of  money,  or 
its  equivalenL"   Section  1002.  Rev.  U  1910. 

Until  the  claim  matured  on  this  certificate^ 
no  interest  could  be  calculated  thereon;  that 
la,  prior  to  that  time  there  coald  be  no  "for- 
bearance or  detention  of  money.**  There  la 
no  testimony  in  the  record  to  ^ow<that  the 
claim  matured  or  became  due  and  payable  <m 
or  before  February  1*  1911.  It  may  be  pre- 
sumed tbat  the  proofs  of  death  were  furnish- 
ed before  suit  was  filed.  Since  the  furnish- 
ing of  such  proof  was  a  condition  precedent 
to  the  maintenance  of  the  suit,  it  may  bo 
that  interest  should  be  calculated  on  the 
claim  from  the  date  of  the  filing  of  suit,  and 
not  from  the  date  Judgment  was  rendered. 
In  any  event,  there  is  nothing  In  the  record  to 
Justl^  the  instruction  that  interest  should 
be  calculated  from  February  1.  1911. 

The  defendant  in  error  should  therefore  be 
required  to  file  a  remittitur  of  all  Interest 
included  in  the  Judgment  prior  to  April  27, 
1911,  the  date  of  filing  the  suit,  and  evi- 
dence the  same  by  the  certificate  of  the  clerk 
of  the  trial  court,  and.  on  presenting  such 
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«rldenoe  to  this  court,  the  Jodgment  ai^Kaled 
ftom  sbonld  tw  afflrmed. 

PBBOnaiAH.  Adopted  In  wliola 


m  ou.  M) 

VABMEBS*  PBODUCX  &  SUPPLY  00.  T. 
BOKD.  (N0.788S.) 

HBupttrnt  Court  of  Oklahoma.   Nor.'  14,  191&) 

(SiftMua  hp  fke  Oowrl.) 
1.  Appbai,  and  Ebbor  #a»l668(^— HiucLsas 

ESBOB— iHBTftUOnoN. 
Instnictioni  and  r^osal  of  InstniCtioQS  on 
plaintiira  damages  in  the  event  be  prerails  are 
unmatcrial,  where  be  does  not  prevail. 

[Ed.  Not*.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dir.  |  4228;    Dec  Vig. 
1068(4) ;  Trial,  Cent  Dig.  |  6SS.] 

&  WmfKaSES     «=s>268(8)  —  IlCFUOBlfBlTT  — 

CbOSS-EXAMIN  ATION . 

Where  an  attachment  affidavit  states 
ntrands  of  attachment,  which  the  pleadings 
uiow  to  be  false,  and  which  are  conceded  br  the 

Srties  to  be  untrue,  and  the  maker  of  the  affi- 
vit  is  upon  the  witness  stand  for  the  plain- 
tiff, it  is  not  error  to  permit  a  cross-namina- 
tion  of  the  witness  as  to  the  falsity  of  the  state- 
ments in  such  affidavit.  Record  examined,  and 
keldj  there  is  no  error  shown  in  reference  to 
the  permitting  of  such  cross-examination. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  S  MO;  Dec  Dig.  «=»268(8).] 

9,  Appeal  and  Sbbob  ®=>757(3)  —  Recobd— 
QuienoNS  Pbbsbnted  fob  Rbvibw. 
Where  a  party  complains  on.  account  of  the 
admission  or  rejection  of  testimony,  and  does 
not  set  out  in  his  brief  the  full  substance  of  the 
testimony  to  the  admission  or  rejection  of  which 
he  objects,  and  does  not  state  any  spedfic  objec- 
tions thereto,  but  merely  states  that  the  lower 
conrt  erred  as  will  be  seen  at  certain  pages  of 
the  caae  made,  Uds  court  wiU  not  inveati^te 
mch  ccMBplaint  to  find  error; 

[Bd.  Nota— Fw  other  eaaea,  sm  Appeal  and 
Error,  Cent  IHc.  I  882;  Dee.  tHg.  «=s>757(3).] 

4.  Appbai.  and  Brbob  4=s>692(1)— Reoobd— 
QoBsnona  Pbbsknted  fob  Review. 

In  order  for  this  court  to  consider  the  ef- 
fect of  tho  refusal  of  an  offer  of  testimony,  the 
par^  offering  such  testimony  is  required  to  in- 
oorpOTate  into  the  record  a  showing  as  to  what 
aoch  testimony  would  be,  if  admitted.  Other- 
wise, this  court  cannot  paai  opoD  the  admisid- 
hilitj  of  such  erCBence,  and  must  assume  that 
thm  was  no  error  In  its  reCosil  by  the  lower 
court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Ii  2906,  2906;   Dec  Dig. 

*=e92a).] 

5.  Appeal  and  Ebbob  «=»105S(2)— Review— 
Habhlbbs  Bbbob  —  Exclusion  .of  Bti- 
dbnob. 

Error  in  the  exdnrion  of  the  testimony  of  a 
witness  is  harmless,  where  such  witness  has  al- 
ready testified  to  the  facts  upon  which  his  tes- 
timony is  again  offered,  or  where  he  is  after- 
wards permitted  to  testify  fully  with  refwence 
to  soeh  tacts. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
JBrror.  Cent  Dig.  U  4195,  4201;  Dec  Dig. 
«=Dl058(2).l 

6.  Admission  and  ExoLirnoN  or  TJestimont 

— NONPBBnTDICIAI,  BBBOB. 

Record  examined^  and  heU,  that  in  this  ease 
there  is  no  prejudicial  error  in  the  admission 
and  exclusion  testimonv  objected  to,  and 
Uiat  tiie  verdict  Is  supported  by  the  evidencau 


Comniiasloners'  Opinion,  Divlsloa  No.  3. 
Error  from  District  Court,  Blaine  County; 
James  B.  CulUson,  Judge. 

Action  by  the  Farmers*  Product  &  Supply 
Company  againgt  Albert  Bwd.  Judgment 
for  defendant,  and  plalnlifl  brlnga  error. 
Affirmed. 

Wm,  O.  Woolman,  of  Watonga,  for  plain- 
tiff in  error.  Foose  &  Brown,  '<tf  Wattnga, 
for  defendant  In  error. 

JOHNSON,  a  ThlB  was  a  BOlt  hr  the 
Farmers'  Product  &  8iq^  Company,  a  cor- 
poration, plftlntlft  In  orror,  asalnst  Albert 
Bond,  defendant  In  error,  to  recover  the  sum 
of  99^4.82,  damages  f<v  Iveadi  of  a  partly 
executed  oral  contract  to  sell  wheat  Plain- 
tiff aUeged  that  on  July  11,  1914,  defend-' 
ant  orally  agreed  to  sell  to  plalntlfl^  and 
pli^tlff  agreed  to  buy  of  defendant,  4,000 
bushels  of  wheat,  at  the  price  of  64  cmts  per 
bushel,  to  be  delivered  aa  or  before  Angnst 
36,  1914;  that  the  time  of  ddivery  was  ex- 
tended by  agreunott  nntU  Sqitember  1, 191S; 
and  that  defendant  fUled  to  deliver  2,664 
bnsbels  of  the  wheat  Plaintiff  sued  for  the 
difference  between  the  contract  price  of  the 
undeliTwed  wheat,  and  its  value  at  the  time 
of  the  aUeged  breadi  of  the  contract  De- 
fmdant  contended:  (1)  That  after  he  had 
delivered  a  part  of  the  Wheat,  and  prior  to 
the  final  date  for  ddivery  nndar  the  con- 
tract, plalntifl  refosed  to  take  any  more 
wheat  from  defimdant  and  rescinded  the 
contract,  whldi  was  acqntesced  in  by  de- 
fmdant;  and  (2)  that  at  the  time  of  the 
making  of  the  contract  It  was  understood 
between  the  parttes  that  he  (defoidant).  In 
the  sale  of  some  938  boshels  of  Qie  cim- 
tracted  wheat,  was  not  acting  ftv  himself, 
but  as  the  ag^  of  a  third  party ;  and  that, 
if  the  court  should  find  that  the  contract 
had  not  been  abandoned  by  plalntifl;  judg- 
ment should  not  be  rendered  against  him  for 
damages  for  a  failure  to  deliver  that  part 
of  the  wheat  in  reference  to  the  sale  of 
whldi  he  was  acting  only  aa  an  agent  Hie 
Jury  returned  a  general  verdict  for  defend- 
ant. Judgment  was  rendered  accordingly, 
motion  for  new  trial  was  overruled,  and 
plaintiff  appeals.  The  agency  feature  of  de- 
fendant's (contention  was  not  Included  in  tbB 
original  answer,  but  was  Inserted  with  leave 
of  court  by  amendment  during  the  pn^resa 
of  the  trial. 

[1]  Five  of  the  spedflcatlons  of  error,  ar- 
gued hy  plaintiff  in  error,  go  to  the  airow- 
ance  by  the  lower  conrt  during  the  trial  of 
the  amendment  to  the  answer  of  defendant 
80  as  to  set  up  the  Question  of  agency,  and 
to  the  giving  and  refusal  of  InatmctlonB 
pertaining  to  the  agency  question.  The 
amendment  of  the  pleadings,  and  the  giving 
and  refusal  of  instructions,  CMupIatned  of, 
only  pertained  to  the  agency  Issue,  and  were 
not  such  matters  as  oould  have  affected  the 


^BasVOr  athv  sas«  see  sa»  topto  aaA  KBT-NDMBBR  la  all  Key-Nnnbend  DlsesU  and  XadesMi 


Digitized  by 


Google 


182 


161  PAGIFIO  REPORTER 


(Okl. 


conslderatloD  by  tbe  jnry  of  tbe  general  is- 
sue of  rescission  of  the  contract  by  plaintiff. 
Tbe  two  Issues  were  entirely  distinct  If 
the  jury  found  that  plalntilF  had  himself 
rescinded  tbe  contract,  tbe  question  as  to 
whether  defendant  acted  as  the  agent  for  an- 
other in  tbe  sale  of  a  part  of  the  wheat  was 
necessarily  eliminated  from  their  considera- 
tion. The  issue  of  agency  only  went  to  the 
measure  of  damages,  and  could  only  hare 
been  considered  by  the  Inry  in  aixlTlng 
at  tbe  amount  of  damages,  if  th^  had  first 
found  for  plaintiff  upon  the  general  Issue  of 
a  breach  of  the  contract  by  defendant.  The 
Terdlct  was  a  general  one  against  plaintiff; 
and  therefore  the  jury  necessarily  found 
that  there  had  been  no  breach  of  contract  by 
defendant  as  to  any  of  tbe  wheat;  and  the 
dlasectlon  of  the  contract  Into  two  parta, 
one  pertaining  to  wheat  sold  by  defendant  In 
his  own  behalf  and  another  to  wheat  sold  by 
him  as  agent,  was  a  province  which  it  was 
not  necessary  or  proper  for  the  jury  to  in- 
Tade.  Tti6  acts  of  tbe  lower  court,  complain- 
ed of,  and  pertaining  to  the  agency  issue, 
therefore  were  without  harm  to  the  rights  of 
tbe  plaintiff;  and  If,  in  this  connection,  there 
be  errors,  they  are  without  prejudice.  Ehin- 
bam  T.  Holloway,  3  ObL  244,  41  Pac  140; 
Werti  T.  Barnard,  82  OkL  426,  122  Pac.  649; 
Howard  t.  Rose  Township,  37  Okl.  153,  131 
Pac  683;  Martin  t.  a,  R.  I.  &  P.  Ry.,  7 
OkL  452,  64  Pac.  696;  Eddy  t.  La  Fayette, 
163  U.  a  466,  16  Svp.  Ct  1082.  41  L.  Ed. 
225. 

[2]  Plaintiff  in  error  contends  that  there 
was  misconduct  in  defendant  and  bis  counsel 
in  the  manner  of  asking  certain  questions  of 
one  Tbom,  a  witness  for  plaintiff;  that  the 
questions  so  asked  were  insinuating  and  in- 
sulting to  the  witness,  and  tended  unduly 
to  dlacredlt  him  befbre  the  jury ;  and  that 
the  court  erred  in  Its  control  of  this  examl- 
aatlon. 

It  seems  that,  at  the  institution  of  the  suit, 
the  witness  Thorn  had  procured  an  attach- 
ment to  be  issued  against  the  property  of 
defendant  and  had  sworn  to  the  attachmrat 
affidavit,  which  was  upon  one  of  the  printed 
forms  in  use  in  the  state  in  such  cases,  which 
when  not  altered  to  fit  tbe  particular  occa- 
sion, contains  various  charges  of  fraud,  mis- 
demeanor, and  felony.  In  executing  the  af- 
fidavit the  witness  made  no  change  in  Its 
form;  and  the  affidavit,  as  sworn  to  by  the 
witness,  charged  that  the  defendant  was  a 
foreign  corporation,  was  converting  hla  prop- 
erty Id  fraud  of  his  creditors,  had  absconded 
with  the  intentiOD  to  defraud  bis  creditors, 
bad  committed  a  felony,  had  committed  a 
misdemeanor  and  various  acts  of  fraud,  and 
thAt  the  suit  was  brought  for  damages  aris- 
ing from  tbe  seduction  of  a  female.  The  suit 
was  about  wheat,  and  the  defendant  evi- 
dently resented  his  miscellaneous  arraign- 
ment Apparently  this  otdection  had  some 
foundation.  The  witness  was  not  as  careful 
In  bis  ofttb  to  tbe  affidavit  as  ttie  drcnm-: 


stances  evidently  required.  The  grounds  of 
attachment  and  the  testimonial  conservatlve- 
ness  and  scruple  of  tbe  witness  were  Issues 
in  the  case.  The  various  blanket  charges  of 
the  attachment  affidavit  were  evidently  too 
broad,  and  stated  facts  not  true.  Full  cross- 
examination  of  the  witness  with  reference  to 
the  grounds  of  attachment  was  unquestion- 
ably permissible.  Tbe  court  exercised  a  con- 
trol over  the  ero&s-examlnation,  which  was 
more  favorable  to  plaintiff  than  to  defendant. 
Questions  of  defendant  were  excluded,  which 
appear  to  us  to  have  been  permissible;  and 
we  do  not  find  any  questions,  permitted  by 
the  court,  which  exceeded  the  bounds  of 
Intimate  cross-examination.  The  manner 
of  counsel  In  the  examination  does  not  ap- 
pear In  the  record,  but  was  passed  upon  by 
the  lower  court  in  its'  rallng  upon  the  motl(Ki 
for  a  new  trial.  Tbe  lower  court  witnessed 
the  proceedings,  and  we  will  not  interfere 
with  his  estimate  of  them.  We  find  no 
error  In  this  assignment 

The  next  assignment  of  oror  Is  that  the 
lower  court  erred  In  rejecting  the  testimony 
of  two  witnesses  for  plaintiff,  to  wit«  that 
of  one  CSark  and  one  Qarriott 

Plaintiff  in  error  does  not  point  out  ax* 
su<^  rejection  of  the  testimony  of  the  wit* 
ness  Clark,  nor  does  he  discuss  at  all  any 
such  action  of  the  court  Upon  tbe  aOar 
band,  the  record  Indicates  that  tbis  witness 
tesdfled  fuUy. 

[4]  As  to  tbe  witness  Qarriott,  the  record 
is  not  suffldent  to  sustain  the  assignment 
When  the  witness  was  offered  by  plaintiff, 
being  in  rebuttal,  the  court  stated  that  the 
examination  of  the  witness  would  be  restrict- 
ed to  the  question  of  agency,  and  plaintiff 
excepted  to  this  ruling.  The  court  then  stat- 
ed that  counsel  might  make  his  offers  of  tes- 
timony, and  the  offers  would  be  passed  upon ; 
but  that  be  would  not  i>ermlt  the  witness  to 
be  examined  upon  "this  Ink  proposition,"  al- 
though the  offer  of  the  testimony  would  be 
permitted.  The  court  declined  to  allow 
plaintiff  to  make  the  offer  of  the  testimony 
In  open  court  in  the  presence 'of  the  jnry,  and 
requested  counsel  to  reduce  his  offer  to  writ- 
ing, which  counsel  stated  he  would  do. 
Neither  the  brief  of  plaintiff  in  error,  nor  the 
record,  discloses  that  counsel  requested  to  be 
allowed  to  dictate  the  otter  Into  the  record  in 
the  absence  of  the  jury,  or  that  he  made  tbe 
offer  in  writing.  Not  knowing,  therefore, 
what  the  testtmony  would  have  been.  If  re- 
ceived, we  are  unable  to  say  whether  or  not 
it  would  have  been  admissible,  or  whether 
there  was  error  in  Its  rejection.  Offutt  v. 
Wagoner,  30  Okl.  458,  120  Pac.  1018;  Mus- 
kogee Elea  Trac.  Co.  v.  Staggs^  34  OkL  161, 

126  Pac.  481;  Tarner  v.  BAoore,  34  Okl.  1, 

127  Pac.  487. 

The  tenth  speclflcatlon  of  error,  argued  by 
plaintiff  in  error,  deals  with  alleged  .errors 
in  the  admission  and  exclusion  of  evidence, 
^e  argument  of  this  spedflcatlMi  points 
out  questions,  answets,  raUnsi  ot  tbe  conrt^ 
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aod  exceptions,  occurring  during  the  giving 
of  the  testimony  of  witness  Tbom,  for  plain- 
tiff, and  of  the  defendant.  Bond.  All  of  this 
testimony,  in  reference  to  which  speciflc  ob- 
jections are  made,  went  solely  to  the  question 
as  to  whether  the  defendant,  Bond,  was  act- 
ing as  the  agent  of  the  third  party,  Wagner, 
In  selling  a  part  of  the  wheat.  Tiie  objec- 
tions as  to  the  Bond  testimony  were  upon 
the  ground  that  the  agent  was  not  compe- 
tent to  testify  to  the  agency,  and  to  the  con- 
tenticm  that  the  question  of  agency  was  not 
properly  In  the  case.  We  have  dif^sed  of 
the  latter  question  upon  the  asdgnment  as 
to  error  In  allowing  the  amendment  to  the 
answer.  In  the  case  of  Whitcomb  v.  Oiler, 
41  Okl.  331,  137  Pae.  70a,  this  court  said: 

"Agency  and  the  extent  of  authority  may  be 
proved  by  the  testimony,  though  not  by  the 
dedarationB  of  the  agent. 

We  think  there  wae  do  wnr  In  the  ad- 
mission of  the  Bond  teetimony,  complained 
ot 

[S]  As  to  the  effect  of  the  admlsdon  and 
exclodon  of  the  testimtmy  of  Thorn,  com- 
plained of  in  the  brief,  the  occurrences  com- 
plained of  took  place  In  the  plaintiff's  case 
in  rebuttaL  After  that  time,  the  court  al- 
lowed the  plaintiff  to  reopen  bis  case,  Th<»n 
was  again  placed  ap<»i  the  stand,  and  testi- 
fied fully,  covering  all  of  the  facts,  questions 
as  to  wblch  were  excluded  in  the  ezamina- 
ti<Ki  referred  to  In  the  assignment.  Thorn 
was  on  the  witness  stand  four  times,  and  cov- 
ered very  much  the  same  ground  several 
different  times.  The  objections,  which  were 
sustained  by  the  court,  and  which  are  com- 
plained of,  wait  to  the  claim  of  defendant 
that  the  questlMUi  were  repetitions  and  lead- 
ing and  called  for  ctmclusious.  The  objec- 
tions seem  to  have  been  well  fotmded ;  and, 
if  not,  any  error  in  the  rulings  was  cured  by 
the  subsequent  admission  of  the  testimony. 

[3]  In  his  brief,  plaintiff  in  error  furthw 
deals  thus  with  this  speclilcation,  viz.: 

"Specification  No.  10  Involves  the  alleged  er- 
rors of  the  court  in  the  admisvon  and  rejection 
of  evidence,  as  will  more  fully  appear  by  a  ref- 
erence to  the  case  made  at  pages  commen<*ing 
with  the  last  question  on  page  197  and  coDtina- 
ing  through  pages  198,  ld9,  and  to  the  end  of 
the  direct  examination  of  the  witness  Pender- 
craft  •  •  *  We  think  also  there  was  error 
m  the  matter  of  rejecting  evidence  found  on 
pages  282,  283,  284  and  285  of  the  case-made, 
which  we  think  to  be  very  ptejudicial  and  anch 
error  as  vitally  affected  the  plaintiff  in  its 
cause."  ^ 

No  quotation  of  the  record  is  made,  and  no 
argument  or  authorities  given,  and  piain- 
tiff  in  error  does  not  point  out  how  he  is  ag- 
grieved at  the  portion  of  the  record  referred 
to.  The  rule  of  this  court  (section  25  of  this 
oourf  s  rules)  Is  that,  where  a  party  com- 
plains on  account  of  admission  or  rejection 
of  testimony,  he  shall  set  out  In  his  brief  the 
full  substance  of  the  testimony  to  the  ad- 
mission or  rejection  of  which  he  objects, 
stating  specifically   his   objection  thereto. 


We  therefore  do  not  consider  the  alleged 
errors,  referred  to  in  the  above  excerpt  from 
the  brief  of  plaintiff  .in  error. 

[8]  The  ninth  specdflcation  of  error  by 
plaintiff  in  error  is  that  the  verdict  Is  con- 
trary to  the  law  and  the  evidence.  Plain- 
tiff in  error  does  not  argue  this  as^gnment, 
except  by  reference  to  the  argument  of  the 
other  is>eclScatlons,  hereinabove  referred  to; 
and  submits  no  abstract  of  the  evidence.  We 
have  examined  the  record,  and  in  our  opin- 
ion there  Is  ample  evidence  to  support  Qie 
verdict,  and  we  do  not  find  where  the  jury 
violated  its  instructions. 

The  remaining  assignments  are  that  the 
verdict  is  contrary  to  the  law,  and  that  the 
court  erred  in  overruling  the  motion  of  plain- 
tiff for  a  new  trlaL  The  spedflcations,  upon 
which  these  assignments  are  based,  have  al- 
ready been  covered  In  this  opinion. 

We  find  no  prejudtdal  error  In  the  record, 
and  conclude  that  the  judgment  ot  the  low- 
er court  should  be  affirmed. 

PEXBL  GUBIAM.   Adopted  In  wholflb 

■  (81  OU.  MB) 

BAWUNG3      UFEB.   (N«.  803S.) 

(SivwM  Court  of  Oklahoma.  Nov.  21,  1916J 

(Bvttabut  by  tKe  Otmrt.) 

1.  Trial  ^1S6(2)— TAKina  Cask  hoh  Jukt 
— Dehuekeb  to  Evidence. 

The  test  applied  to  the  demurrer  to  the 
evidence  is  that  all  the  facts  which  the  evi- 
dence in  the  slightest  degree  tends  to  prove, 
and  all  inferences  or  ctmclosions  which  may  be 
reasonably  and  luncally  drawn  from  the  evi- 
dence, are  admitted,  and  the  court  cannot  weigh 
conflicting  evidence,  but  must  treat  that  as 
withdrawn  which  is  most  favorable  •to  the  de- 
murrant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8  SfiS:  Dec  Dig.  «»156(2).] 

2.  EVIDENCB  4=»411— Pabol  Evioshob  Af- 
FBCTiNO  WamKOs— ConiBACT  Pabtlt  iir 

WaiTina. 

Where  an  oral  contract  is  partially  reduced 
to  writing,  and  the  writing  evidencing  it  is  sot 
a  complete  and  final  statement  of  the  entire 
transaction,  parol  evidence  not  inconsistent  with 
such  written  contract  is  admissible  to  show  the 
full  agreement 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  if  1874r-1889:  Dec  Dig.  «=»4U.] 

3.  CONTBACTB  «s»279(l)  —  FXBTOBlCAirbs  — 

Te  n  deb— W'ai  veh. 
When  the  tender  of  performance  of  an  act 
is  necessary  to  the  eatablishment  of  any  right 
against  another  party,  this  tender  or  offer  to 
perform  is  waived  or  becomes  unnecessary  when 
it  is  reasonably  certain  that  the  offer  will  be 
refused. 

[Ed.  Note.— For  oth^  cases,  see  Contracts, 
Cent  Dig.  Si  1233-1240;  Dec  Dig.  «=3279(1).] 

4.  Bbokebs  ®=363(1)  —  CouFBNSATion  —  Peb- 

FORMANCE  OP  CONTBACT— TeNdEB. 

In  a  suit  by  a  real  estate  broker  to  recover  a 
commission  under  a  contract  to  ^rocare  assign- 
ments of  certain  leases  for  a  stipulated  price, 
the  title  conveyed  by  said  leases  to  be  approved 
by'the  purchaser's  attorney,  where  it  is  shown 
that  assignments  of  such  leases  for  the  price 
fixed  and  made  to  the  part7  c(«itemplated  in 
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the  broker'B  cootract  were  procured  and  ten- 
Jered  duri&ff  the  course  of  preparation  of  ab- 
Btracts  of  title  to  the  land  owned  thereby,  and 
the  broker's  client  abaolutelr  and  wrongfully 
aignified  bis  refusal  to  accept  said  assignments 
upon  grounds  not  related  to  the  title  and  with- 
out meotioD  thereof,  held  that,  in  order  to  re- 
cover bis  commission,  the  broker  is  not  required 
to  adduce  proof  that  proper  abstracts  showinir 
good  title  to  the  leases  so  offered  to  be  assigned 
were  tendered  to  Ms  client  or  approved  by  his 
client's  attorney. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
DiiE.SS  70.  81.  94-96;  Dec  Dig.  «»63(D.] 

6.  BBOKSBt  «=s>88(]>— AcnoNs  fob  Goicnnv- 

UTioN— SmncieNCT  or  Bvidbnck. 
Evidence  examined,  and  held  sufficient  as 
against  a  demurrer  thereto  to  establish  a  cause 
of  action. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  IS  128,  129 :   Dec  Dig.  «=»8S(l).l 

Commissioners'  Opinion,  Division  No.  2. 
Appeal  from  Superior  Co  art,  Tulsa  Coantj; 
M,  A.  Breckenrldge,  Judge. 

Action  by  R.  C.  Rawlings  against  F.  B. 
Vfer.  From  a  Judgment  sustaining  a  demur- 
rer to  plalntUTs  evidence,  he  appeals.  Re- 
versed and  remanded  for  new  trial. 

Bandolpb,  Haver  &  SUrk  and  B.  li.  Imler, 
bH  ot  Tvdsa,  for  lOalntifr  In  error.  Pbillp 
Kates  and  Wm.  Blabc^  both  of  Tulsa,  for  de- 
fendant In  exTOT, 

BUBFOBD.  0.  [1]  Plaintlfl  sued  defend- 
ant for  a  real  estate  conunlsrion.  Tbe  trial 
court  sustained  a  demurrer  to  bis  evidence, 
and  be  wpeals.  Tbe  sole  question  Is  wbetber 
or  not  tbe  evidence,  as  against  a  demurrer, 
was  snffldoit  to  sustain  a  cause  of  action. 
Upcm  a  demurrtf  to  tbe  evidence  the  court 
cannot  w^gh  cmfllctbig  evidence,  but  must 
consider  aU  evidence  as  withdrawn  which  is 
most  fiivorable  to  demurrant  and  determine 
whether  or  not  liability  Is  proven  upon  all  the 
facts  which  the  evidence  favorable  to  demur- 
rer in  the  slightest  degree  tends  to  prove  and 
all  Inferences  or  conclusions  which  may  rea- 
8<Hiably  and  logically  be  drawn  therefrom. 
See  Rose  v.  Woldert  Grocery  Co.,  154  Pac.  531 ; 
Rogers  Lumber  Co.  v.  Jndd  Lumber  Co^  153 
Pac.  ISO;  Marshall  Mfg.  Co.  v.  Dlckerson, 
155  Pac.  224;  Anderson  v.  Kelly.  166  Pac 
1167,  and  cases  tiiere  dted.  Viewed  In  this 
light,  it  may  be  said  that  the  evidence  estab- 
lished tbe  fallowing  state  of  facts:  Ufer  ap- 
proached Rawlings  and  sought  Rawlings  to 
procure  certain  leases,  saying,  "Can't  you  buy 
these  leases  tor  me?"  Rawlings  replied  that 
be  was  representing  the  seller.  Ufer  then 
said,  "Why  can't  you  act  for  me?"  Rawlings 
answered  that  if  Ufer  would  pay  him  he 
would  "cut  loose"  from  the  owner  of  the 
lease  and  represent  Ufer.  After  some  con- 
versation in  regard  to  the  lease  and  tbe  com- 
mission Ufer  said,  "If  you  will  buy  them  at 
my  price  I  will  ^ve  you  10  per  cent.,"  and 
that  "I  will  give  you  $6,000  for  that  acreage 
and  give  you  10  [>er  cent"  A  list  was  then 
produced  upon  which  Ufer  checked  off  the 


leases  be  wanted  and  Indorsed  thereon,  "Will 
give  10,000  cash,  subject  to  my  attorney  ap- 
proving title,  total  383  acres,  10  per  cent 
commission."  Ufer  aI«o  Instructed  Rawlings 
to  have  the  deal  closed  at  Tulsa.  Rawlings 
thereupon  got  Into  communication  with  tbe 
owner  of  tbe  leases  and  advised  him  that  be 
(Rawlings)  vras  now  representing  a  client 
desiring  to  buy  and  wbo  would  pay  him  for 
his  services.  It  seems  that  the  same  parties 
who  owned  the  leases  desired  by  Ufer  also 
owned  others  In  tbe  vicinity,  and  as  an  In- 
ducement to  sell  Rawlings  held  out  to  th» 
seller,  without  them  dlsclo^ng  his  name, 
that  his  client  was  a  large  and  successful 
operator,  "<Hie  of  tbe  biggest  oil  men  down 
there."  and  that,  If  tbe  seller  would  acc^ 
tbe  ¥6,000  offered,  such  sale  to  his  client  ot 
acreage  In  that  vldnity  would  Increase  the 
value  and  salablllty  of  the  other  leases  held 
by  tbe  seller,  by  reason  of  the  fact  that  so 
large  an  operator  was  Interested  In  that  local- 
ity. The  offer  was  .accepted-  by  the  seller, 
and  an  assignment  of  the  leases  forwarded 
to  tbe  Blxchange  National  Bank  ot  Tulsa  at- 
tached to  a  draft  tor  16.000:  UfOT  was  notl- 
fled,  and  met  one  of  the  sellers  at  Tulsa,  but 
upon  discovering  that  tiie  assignment  was 
made  to  him  Indsted  lhat  tbe  papers  be  sent 
to  Che  American  National  Bank  of  Sapulpa, 
and  that  tbe  assignment  be  made  to  one 
Jackson;  as  he  (Ufer)  would  not  have  his 
name  appear  In  tbe  transaction.  Tbe  ownns 
refused  to  make  tbe  transfer  to  Jackson,  be- 
cause "we  didn't  know  Mr.  Jackson.  We 
didn't  know  blm  as  an  oil  man,  or  as  being 
in  the  oil  business.  We  did  know  Mr.  Ufer 
by  bis  reputation,  and  we  wanted  him  to  have 
the  stuff,  and  not  Mr  Jackson  or  any  other 
one  at  that  time" — and  because  "we  thon^t 
it  would  be  better  for  our  leases  to  have  a 
man  like  Mr.  Ufer  own  some  stuff  in  there." 
Shortly  thereafter  the  sellers  sold  the  leases 
to  other  parties.  Rawlings  demanded  bis 
commission,  and,  being  refused,  thought  suit 
[2]  Considering  the  testimony  above,  we 
think  It  a  fair  conclusion  that  the  contract 
between  Ufer  and  Rawlings  was  that  the 
leases  were  to  be  produced  for  and  asstened 
to  nter  tor  a  consideration  (HE  16.000  for  the 
leases  and  as  additional  (600  commlaaloa  to 
Rawlings.  It  the  written  memorandum  be 
regarded  as  ambiguous  in  r^rd  to  whether 
or  not  the  commission  to  be  paid  was  over 
and  above  the  $6,000  price,  then  parol  evi- 
dence was  admissible  to  explain  it,  and  a 
fair  Inference  may  be  drawn  from  plaintiff's 
testimony  that  the  true  construction  of  the 
contract  was  that  tbe  commission  was  not 
included  In  the  purchase  price  of  $6,000.  If 
the  memorandum  be  regarded  as  Incomplete, 
then  parol  testimony  not  inconslstoit  with 
the  memorandum  was  admissible  to  show  tbe 
full  agreement  As  was  said  by  the  court  in 
Smith  V.  Bond,  156  Paa  1116: 
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"Where  an  oral  contract  ia  partially  reduced 
to  writing,  and  the  writins  evidencing  it  is  not 
a  complete  and  final  statement  of  the  entire 
transaction,  parol  evidence  not  inconustent  with 
anch  written  contract  la  admissible  to  ahow  the 
full  agreement." 

To  the  same  effect  Is  Holmes  t.  Evans, 
29  OkL  373,  118  Pac.  144,  where  It  was  said: 

"While  a  written  contract  cannot  be  contra- 
dicted bj  parol  evidence,  It  is  permiaaible, 
where  the  writing  does  not  purport  to  set  out 
the  entire  contract  to  show  by  parol  other  stip- 
ulations, not  inconsistent  with  those  expressed. 
Where  a  contract  rests  partly  in  parol,  that  part 
which  is  in  writing  is  not  to  be  contradicted  by 
parol  evidence." 

[4]  The  evidence  In  this  case  shows  that 
ontll  after  the  assigziment  was  executed 
BawUngs'  sole  deaUnga  were  with  Ufer. 
Jackson  was  not  mentioned.  Ufer  asked 
Rawlings,  "Why  can't  yon  act  for  me?"  and 
*Yoa  buy  the  leases  for  me?"  So,  too,  Rawl- 
ings testified  that  Ufer  Instmcted  him  to 
close  the  sale  at  Tnlsa.  The  written  mem- 
orandum contained  nothing  In  regard  to 
these  matters.  Under  the  testimony  we  think 
a  fair  Inference  might  be  drawn  that  the  as- 
signment was  to  be  to  Ufer,  and  not  to  any 
one  elae,  and  that  the  sale  was  to  be  closed 
at  Tulsa. 

In  this  view  of  the  contract,  drawn,  as 
above  stated,  solely  from  the  contract  and 
the  testimony  most  favorable  to  plaintiff, 
did  Rawlings  show  such  compliance  there- 
with as  woQld  Justify  a  recovery  of  his  com- 
mission? Defendant  In  error  Insists  that  he 
did  not  npon  three  grounds:  First,  that  the 
deUvery  of  the  assignment  to  the  Exchange 
National  Bank  of  Tulsa  "only  amounted  to 
committiog  them  to  the  case  of  bis  (the  sell- 
er's) own  agent,  and  this  In  no  way  consti- 
tuted a  delivery  of  the  lease  to  Mr.  Ufer*.'; 
second,  that  It  Is  not  shown  that  any  ab- 
stracts of  title  were  submitted  by  tbe  seller 
or  approved  by  Mr.  Ufer's  attorney ;  third, 
that  there  is  no  CfHnpetent  testimony  that 
Ufer  ever  refused  to  take  the  leases.  As 
to  the  first  contentloD,  no  actual  delivery  to 
Mr.  Ufer  was  necessary  to  be  shown  in  order 
to  sustain  this  action.  Delivery  was  not  to 
be  made,  except  simultaneously,  with  pay- 
aent  of  the  purchase  price.  It  was  only 
neceaeary  to  show  (there  being  no  question 
9i  a  contract  to  sell  in  writing  raised  In  this 
case)  that  the  seller  was  ready,  willing,  and 
able  to  deliver  in  accordance  with  tbe  terms 
of  tbe  contract  between  Mr.  Vt&  and  Rawl- 
iogs,  provided  none  of  those  t»ms  had  been 
waived  or  dispensed  with  by  tbe  conduct  or 
otherwise  of  Ufer,  or  of  both  parties.  Assum- 
ing that  the  Exchange  National  Bank  was  tbe 
■gent  of  the  seller,  nothing  Is  here  shown  by 
the  plaintiff's  most  favorable  testimony,  or 
In  fact  1^  any  testimony,  giving  Ufer  tbe 
rl^t  to  dictate  wbom  the  seller  should  em- 
ploy as  his  Agait  to  complete  the  sale,  except 
that  the  transacUon  should  be  closed  at  Tul- 
sa. Hie  fair  inference  from  the  testimony 
Is  that  tbe  assignments  of  tbe  leases  were 
ddivered  to  tlie  &Kduuige  NatitMial  Bank  at 


Tulsa  (or  delivery  to  Ufer  upon  payment  of 
the  purchase  price.  This  sufficiently  shows  a 
present  willingness  and  ability  to  deliver. 
It  was  withlu  the  seller's  province  to  desig- 
nate his  own  agent  at  Tulsa  without  Inter- 
ference from  Ufer,  and  no  proof  of  actual 
delivery  was  necessary. 

Upon  the  second  point  tbe  testimony  does 
not  show  the  delivery  or  tender  of  any  ab- 
stracts of  title  for  examination,  although  It 
does  show  that  the  sellers  expected  to  fur< 
Dish  them.  That  in  the  ordinary  course  of 
carrying  out  the  contract  they  should  do  so, 
and  that  the  abstracts  should  show  good  title 
and  be  approved  by  Mr.  Ufer's  attorney,  Is 
all  fairly  Inferable  from  the  contract  The 
plaintiff  asserts  that  performance  of  this 
portion  of  the  contract  was  rendered  unnec- 
essary by  Ufer's  conduct  In  refusing  abso- 
lutely to  take  the  assignments  made  to  him, 
and  insisting  upon  their  being  made  to  Jack- 
son. This  involves  tbe  third  contention  of 
defendant,  as  to  whether  there  was  any  com- 
petent testimony  that  Ufer  refused  the  as- 
signments made  to  him.  Upon  the  latter 
point  the  witness  Glover,  who  was  part  ownir* 
er  of  the  leases,  and  went  to  Tulsa  to  see 
Mr.  Ufer  in  regard  to  doidng  tbe  sale  of 
tbem  to  him,  testified; 

"A.  Well,  I  met  Mr.  Ufer  and  told  him  that 
I  had  been  asked  to  come  up  there  and  give  an 
assignment  for  the  leases,  uat  the  assignment 
was  in  the  bank,  and  he  said  be  didn't  want  ths 
assignments  to  come  through  this  bank,  and 
that  it  was  not  for  him,  it  was  Cor  Mr.  Jack* 
Bon,  and  had  me  call  np  Mr.  Stephens  [tbe  own- 
er of  the  leases]  and  aak  Mr.  Stephens  to  ask 
the  bank  to  turn  over  the  assignments  to  me  un- 
opened, which  was  done,  and  I  told  Mr.  Ste- 
phens over  the  phone  that  this  aasignment  was 
to  be  made  to  Mr.  L.  B.  Jackson,  at  Sapulpa. 
and  Mr.  Stephens  didn't  want  to  do  that.  *  *  * 
Q.  You  may  state  whether  or  not  you  or  Mr. 
Stephens  or  both  ctf  you  refused  to  execute  the 
assignment  to  Mr.  Jacluon.  A.  Yes,  sir:  we 
refused  to  make  an  assignment  to  Mr.  Jackson, 
because  we  didn't  know  Mr.  Jackson.  Q.  I  will 
ask  you  to  state  whether  or  not  Mr.  Ufer  at 
that  time  made  any  request  or  atatemeuta  with 
reference  to  making  Uis  assignment  of  these 
leases  to  Mr.  Jadcson.  A.  Nothing  more  than 
he  said  he  didn't  want  tbe  assignment  made  to 
him ;  he  wanted  It  made  to  L.  B.  Jackson  of 
Sapulpa.  *  *  *  Q.  Did  the  defendant,  Mr. 
Ufer,  at  the  time  ^ou  went  to  see  him  about 
taking  up  these  assignments  make  any  objection 
to  taking  them  up  except  that  they  were  made 
to  him  instead  of  being  made  to  Mr.  Jackson? 

A.  No,  sir;  that  was  hu  only  objection." 

The  witness  Stephens  testified  very  definite- 
ly as  to  Mr.  Ufer's  refusal  to  accept  the  as- 
signment to  himself.  Upon  cross-examina- 
tion, however,  he  stated  that  the  matters  as 
to  which  he  testified  were  not  within  his 
own  knowledge,  but  came  to  him  through 
Mr.  Glover,  and  upon  motion  tbe  trial  court 
struck  out  bis  previous  testimony  in  this 
regard.  However,  upon  redirect  examina- 
tion he  testified  as  follows: 

"Did  Mr.  Ufer  ever  admit  to  you  in  conver- 
sation with  you  that  be  had  refused  to  accept 
tbe  aasignment  of  the  lease  here  Involved  la 
this  lawsuit  In  Ms  own  name?  Tea,  sir." 

There  was  also  Introduced  a  letter,  ExhlUt 

B,  to  which  an  objection  was  made  and  sus- 
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talced,  but  the  defendaot  later  withdrew  the 
objection.  It  stands  here,  therefore,  as  ad- 
mitted without  objection.  The  letter  wag 
from  Stephens  to  BawUngs,  and  Is  In  part  as 
follows: 

"Mr.  Glover,  who  iB  interested  with  me  in  the 
Pawnee  countr  leases,  called  on  Mr.  Ufer  for 
the  purpose  of  making  arrangements  for  the 
transfer  of  the  leases.  Mr.  Ufer  informed  him 
that  the  purchase  had  not  been  made  for  him, 
hut  for  a  man  named  Jackson,  who  is  a  resi- 
dent of  Sapulpa,  and  that  under  no  .considera- 
tion  would  he  bad  hia  name  connected  with  the 
transaction,  nor  would  be,  as  be  expressed  it, 
*be  known  in  the  transaction  for  $10,000,'  and 
insisted  that  the  transfer  be  made  to  Mr,  Jatik- 
soB.  One  of  the  most  important  considerations 
which  moved  me  to  accept  Mr.  lifer's  offer  for 
the  leases  was  the  consideration  that  a  man  well 
known  as  a  successful  operator  in  the  Mid-Con- 
tinent field  had  shown  hla  confidence  in  tiiat  lo- 
cality by  having  invested  his  money  there,  and 
I  felt  that,  following  bis  lead,  others  would  be 
prompted  to  buy  in  the  same  vidnlty  at  hieher 
prices  than  we  might  obtain  had  the  same  block 
of  leases  been  sold  to  a  man  not  known  outside 
bis  own  town.  We  had  already  sold  leases  in 
that  locality  to  two  separate  interests,  one  of 
which  was  scarcely  known,  and  the  other  not 
at  all  among  oil  men,  and  those  sales  have  giv- 
en us  no  advantase  whatever  in  the  way  of  at- 
tracting the  notice  of  the  public  to  cm  remain- 
ing leases,  hence  my  wUlingness  to  sell  to  Mr. 
Ufer,  and  hence  my  nnwlUlnyness  to  sell  to  Hr. 
Jackson." 

This  evidence  was  clearly  sufficient  to  at 
least  raise  an  Issue  of  fact  as  to  whether 
Ufer  had  refused  to  take  the  assignments 
made  to  him  and  refused  to  complete  the 
transactions  entirely  unless  the  assignments 
were  made  to  Jackson.  Nowhere  In  the  testi- 
mony is  there  any  reference  to  any  objection 
by  Mr.  Ufer  on  account  of  lack  of  abstracts 
or  failure  of  title.  Under  these  drcumstane- 
es  was  It  necessary  to  sustain  plaintiff's  case 
to  have  adduced  testimony  that  abstracts 
were  prepared  and  offered  for  ezamlnatioD? 

[3]  It  is  familiar  law  that  a  tender  is  un- 
necessary when  It  Is  reasonably  certain  that 
the  offer  will  be  refused.  The  rule  Is  stated 
In  Bills  T.  National  Albany  Exchange  Bank, 
106  U.  S.  321,  26  L.  Ed.  1052,  as  foUows: 

"It  Is  a  general  rule  that  when  the  tender  of 
performance  of  an  act  i«  necessary  to  the  es- 
tablishment of  any  right  against  another  party, 
this  tender  or  offer  to  perform  is  waived  or  be- 
comes unnecessary  when  it  is  reasonably  cer- 
tain that  the  offer  will  be  refused." 

This  doctrine  Is  adopted  and  approved  by 
this  court  In  St  L.  &  S.  F.  B.  Co.  v.  Blchards, 
23  Okl.  256,  102  Pac.  92,  23  L.  B.  A.  (N.  S.) 
1082;  Creek  Land  &  Imp.  Co.  T.  Davis,  28 
OkL  679,  116  Pac.  468;  and  Toong  t.  Black- 
ert,  161  Pac.  1057. 

If,  as  shown  In  this  record,  Mr.  Ufer  would 
not  "be  known  In  the  transaction  for  $10,- 
000,"  we  think  It  might  be  fairly  said  that  It 
was  reasonably  certain  he  would  not  have 
accepted  the  assignments  made  in  his  name, 
even  If  accompanied  by  proper  abstracts  of 
title  approved  by  his  attorney.  Clearly,  in 
the  first  Instance,  Ufer  was  not  bound  to 
accept  assignments  of  leases  upon  titles  so 
defective  that  his  attorney  could  not  con- 


scientiously approve  them,  but  if,  before  that 
point  in  the  transaction  had  been  reached, 
Ufer  refused  absolutely  and  wrongfully  to 
take  the  assignment  upon  grounds  not  re- 
lated to  the  title,  and  without  ral^g  that 
objection,  the  furnishing  of  evidence  of  such 
title  was  waived. 

[6]  We  conclude  that  as  against  a  demur- 
rer to  the  evidence  the  plaintiff's  proof  was 
sufficient  to  sustain  a  cause  of  action  and 
that  the  court  erred  In  anstainlng  such  de- 
murrer. 

The  cause  should  be  reversed,  with  dlrec- 
Uooa  to  the  trial  court  to  set  aside  the  order 
sustaining  the  demurrer  to  plalntifTs  eil- 
dence  and  to  snuit  a.  new  tiiaL 

FBBGUBIAH.  Adt^ted  In  wlute 

EBSTIBBSON  &  TELLE  v.  MABLOW. 
(No.  8019.) 

(Supremo  Conrt  of  Oklahoma.  Nor.  14.  1910.) 

(SvUabu*  bv  <Ae  Ooiirt.) 

1,  Bailmxht  ^14(1)  —  Baiubb  tob  Hibb  — 
DUTT  OF  Cabb. 

Tlie  bailee  for  hire  must  use  at  least  ordi- 
nary care  for  the  preservation  of  the  thing  bail- 
ed.   Section  1100,  Rev.  Laws  1910. 

[Ed.  Note.— For  other  cases,  see  BailmoiL 
Cent  Dig.  4f  46-48,  52-65 ;  Dec  Dig.  «=>14a).l 

2.  Bazluxiit  ®=e>14(1)  —  Baiub  vob  Hibb— 

DUTT  OF  CjLBB. 

Where  the  owner  of  a  moving  picture  show 
moves  a  piano  into  his  building  tor  use  there- 
in, pays  the  owner  Cbereof  a  salary  to  operate 
it,  and  a  rental  for  the  use  of  it,  he  is  a  bailee 
for  hire  of  such  piano,  and  is  bound  to  exercise 
ordinary  care  for  the  preservation  of  it  and  is 
liabte  in  damages  for  a  failure  in  such  duty. 

•[Eld.  Note.— For  other  cases,  flea  Bailment, 
Cent  Dig.  i|  46-48,  62-^;  Dee.  Dig.  «s> 
14(l).l 

Commlsslwertf  Opinion,  Division  No.  2. 
Error  from  District  Court,  Atoka  Goonty; 
J.  H.  Unebaugh,  Jndg& 

Action  by  Grace  Marlow  against  Kest^- 
son  &  Telle,  begun  In  justice  court  and  ap- 
pealed by  defendants  to  district  court. 
There  was  judgment  for  the  plaintiff,  and 
defendants  bring  error.  Affirmed. 

J.  O.  Balls  and  J.  H.  Gemert,  both  of  Ato- 
ka, for  plaintiffs  in  error.  Kumidm^  Jk 
Cook,  of  Atoka,  for  defendant  in  error. 

GALBRAITH,  a  Grace  Marlow,  the  de- 
fendant in  error,  sued  Eesterson  &  Telle,  the 
plaintiffs  in  error,  for  damage  to  her  piano 
which  she  alleged  was  caused  by  negligence 
In  falling  to  take  proper  care  of  the  piano 
while  in  their  possession.  The  action  was 
tried  to  a  Jnry  In  a  justice  of  the  peace  court, 
and  a  verdict  returned  for  the  plaintiff.  On 
appeal  to  the  district  court  another  Jury  re- 
turned a  verdict  in  her  favor  for  $75.  To  re- 
view the  judgment  rMidered  upon  this  last 
verdict  an  ai^;)eal  has  bem  perfected  to  this 
court 
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The  facts,  briefly  stated,  are  as  follows: 
Mtss  Marlow  entered  Into  a  contract  with 
(me  James,  the  proprietor  of  a  movlag  pic- 
ture show,  at  Atoka,  to  furnish  music  for  the 
show  on  the  following  terms,  namely,  that 
she  would  furnish  her  own  piano  and  oper- 
ate It  for  per  night  for  her  services  and 
$1  per  week  for  the  use  of  the  piano,  pay- 
able at  the  end  of  each  week.  After  this  ar- 
rangement had  been  in  ^ect  for  several 
months,  James  sold  the  show  to  the  plaln- 
tlffs  in  error,  they  taking  charge  January  1, 
1913.  It  Is  not  clear  that  the  plaintiffs  In 
error  made  a  new  contract  with  Miss  Mar- 
low,  but  she  understood  from  James  that  she 
was  to  continue  to  render  the  same  services 
to  tbem  that  she  had  rendered  under  James' 
management,  and  on  the  same  terms.  She 
rendered  the  services  and  collected  the  com- 
p«isatlon  at  the  end  of  h&ch  week,  and  con- 
tinued to  do  this  from  January  -1st  until 
September  19th,  when  the  show  closed. 
When  the  plalntifF  in  error  took  ch&tge  of 
the  show,  the  piano  was  In  the  building 
where  the  show  bad  been  given,  and  It  re- 
mained there  until  Mandi,  when  the  show 
was  removed  into  an  alrdome  owned  by  the 
plaintiffs  in  error.  They  moved  the  piano 
from  ^the  building  and  placed  it  In  a  shed 
room  erected  In  the  alrdome  for  It  and  the 
moving  picture  machine.  Owing  to  the 
faulty  ccmstructlon  of  this  shed,  and  while 
ther^  the  piano  was  more  or  less  exposed 
to  the  elCTients,  the  sunshine  and  the  rain, 
greafly  to  Its  Injury.  It  .was  a  secondhand 
plants  having  been  In  use  for  some  Are 
years,  and  had  been  moved  from  town  to 
town  a  number  of  times.  The  defendant  In 
error  paid  f2t5  Cor  It  and  sold  It  for  $2.S0, 
alter  this  lawsuit  was  commenced.  When 
mored  to  tbe  alrdcnne,  It  was  In  fidrly  good 
condltlott  tor  a  movli^  lecture  abow  piano, 
and*  wliaa  tbe  abow  dosed  In  Se^vtember,  It 
was  80  deteriorated  in  valoe  tbat  it  was  prac- 
tically wortbleaa.  After  tb»  diow  bad  clos- 
ed, BOSS  Harlow  reqnested  Eestenson  to 
move  the  piano  to  her  home.  He  refused  to 
do  80^  Bftylng  tbat  it  was  her  piano  and  sbe 
might  do  what  sbe  pleased  wltti  it  Sbe  said 
tbat  it  would  cost  $2.60  to  bare  it  moved 
and  tbat,  at  tbat  time,  it  waa  not  worth  that 
sum. 

CI,  2]  Tben  is  a  abaip  conflict  in  tbe  tes- 
timony as  to  whether  the  {Aaintlff  in  vrrot 
made  an  apress  contract  with  Miss  Maiiow 
for  tbe  hire  of  the  piano,  but  in  the  view  we 
take  of  tbe  case  this  Is  not  Important.  There 
is  no  conflict  In  the  testimony  to  this  extent, 
that  the  plalntUfs  In  error  moved  the  piano 
into  this  building  and  paid  rental  for  the  use 
of  It  for  many  weeks,  during  whldi  time  it 
was  damaged  by  being  exposed  to  the  ele- 
ments. 

The  controlling  question  In  this  lawsuit  is: 
Whose  duty  'was  It  to  care  for  the  piano 
while  it  was  In  tbe  alrdome?   On  the  one 


hand,  It  Is  contended  that  it  was  under  the 
owner's  control,  and  that  if  It  was  injured 
It  was  her  own  fault,  and  she  alone  la  re- 
spon^ble  for  It.  On  the  other  hand,  it  Is 
claimed  that  the  piano  was  hired  to  the  own- 
ers of  the  show,  and  that  they  placed  It  in 
their  building  and  were  required  to  use  at 
least  ordinary  care  to  protect  it  from  Injury 
by  the  elements,  and  that  they  failed  In  this 
duty,  and  therefore  are  liable. 

It  being  admitted  that  the  plaintiffs  in 
error  paid  rental  for  the  use  of  the  piano 
and  that  they  placed  It  In  their  own  build- 
ing In  order  that  It  might  be  used  for  their 
show,  under  section  U06,  Rev.  L.  1910,  It 
would  seem  that  they  were  bailees  for  hire, 
and  under  Section  1109,  Rev.  U  1910,  they 
were  bound  to  take  ordinary  care  for  the 
preservation  of  the  piano  while  In  their 
building  for  this  purpose.  See  Vogel  &  Son 
V.  Braudridc,  25  OkL  259,  105  Pac  197. 
Whether  they  failed  In  this  duty  or  not,  and 
the  extent  of  the  Injury  occasioned  thereby, 
were  questions  of  fact  for  the  Jury  to  deter- 
mine. Tbe  court  In  the  instructltms  fairly 
covered  the  law  applicable  to  the  issues 
raised  by  the  pleadings  and  the  evidence, 
and  advised  the  jury  that  the  plaintiffs  In 
error  were  only  bound  to  use  ordinary  care, 
and  if  they  failed  In  this  duty  they  were 
liable  for  the  Injury  to  the  piano  that  rea- 
sonably resulted  on  account  thereof.  The 
jury  by  their  verdict  found  tbat  there  Iiad 
been  a  failure  in  this  duty  and  fixed  tbe 
amount  of  the  damages,  and,  there  b^g  evi- 
dence reasonably  tending  to  support  tbe  Ta<- 
dict,  the  same  ought  to  be  sustained. 

The  judgment  la  tboefore  affirmed. 

FBB  OUBIAM.  Ad<vted  in  wbolA 

™-~*"  («  OW,  «6) 

COSS  et  ai  v.  STBRRITT.    (No.  6707.) 

(Supreme  Court  of  Oklahoma.   Juue  29,  1915. 
On  Rehearing,  Nov.  6^  1916.) 

(Syttabitt  hit  the  CouriJ 

1.  ApPBAi.  AND  Brbos  ^568— PjumsS—Nxo- 

■SSAST  PaBTIES— DEirKNDANTS  IN  EBROB. 
Where  a  jud^ent  is  joint,  all  persons 
against  whom  it  is  rendered  and  would  neces- 
sartly  be  affected  by  ■  reversal  must  be  served 
witii  the  case-made,  unless  tbe  some  be  waived, 
and  given  notice  of  the  time  and  pl^ce  of  set- 
tling and  signing  the  case-made,  unless  the  same 
be  waived,  or  tnej  appear,  and  must  be  made 
parties  to  tbe  appeal ;  and  when  such  presenta- 
tion is  not  made  and  such  notice  is  not  given, 
Dor  the  same  waived,  nor  an  appearance  made, 
and  such  parties  are  not  made  parties  to  the 
appeal,  this  court  is  without  jurisdiction  to  hear 
such  attempted  appeal. 

{Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  2523-2529;  Dec  Dig.  <S=» 
568.1 

2.  Affeai.  and  Ebbob  Os>644(2)  —  Bbcobd 
Objeotxonb— Waives. 

After  a  case-made  has  been  setfled  and 

signed,  and  the  time  in  which  an  appeal  to  this 
court  may  be  taken  has  expired,  a  necessary 
party  to  the  appeal,  who  waa  not  presented 
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with  the  case-made  within  the  time  fixed  hr  the 
trial  coort,  and  waa  not  given  notice  of  the 
time  and  place  for  settling  and  signing  socb 
case-tnade,  cannot  waive  such  failure  to  serve 
case-made  and  notice  of  Bettllnx  -  and  sigiung 
same,  so  as  to  give  this  court  Jurisdiction  of 
BQcb  attempted  appeal. 

[£!d.'  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent.  Di<.  f  |  2795.  2796,  279S ;  Dec.  Die. 
«s364i(2).] 

CommlsslODers*  Opinlcm,  DirlsloD  No.  1. 
Bttot  from  District  Oonrtt  Murray  Connty; 
R.  McBfOlan.  Jndgew 

AcUon  by  T.  A.  Sterritt  against  TlrgU  B. 
Goes  and  otiwrs.  Judgment  for  ^alntlfl, 
and  defendants,  except  defendant  Zora  Dan- 
iel, bring  error.  Dismissed. 

This  Is  an  appeal  attempted '  to  be  prose- 
cuted by  plaintiffs  In  error  from  a  Joint  Judg- 
ment rendered  agalnfit  Zora  Daniel  and  oth- 
ers, to  recoTer  certain  lands  described  in 
the  petition,  and  to  remove  cloud  from  title 
tbereto. 

On  the  29tb  day  of  August,  1913,  said  joint 
judgment  was  rendered,  and  some  of  the  par- 
ties plaintiflF  in  error  given  60  days  in  which 
to  prepare  and  serve  case-matle  In  this  case. 
The  case-made  was  settled  and  signed  by  the 
trial  judge  on  the  14th  day  of  October,  1913 ; 
but  said  ease-made  was  not  presented  to  said 
Zora  Daniel,  nor  was  the  notice  of  the  place 
and  time  In  which  said  case-made  would  be 
settled  and  signed  by  the  trial  judge  served 
upon  said  Daniel,  nor  did  she  appear  or 
waive  such  notice.  The  record  also  falls  to 
show  that  summons  In  error  ever  issued  to  or 
was  served  upon  said  Daniel  or  that  she  ever 
waived  the  same;  nor  is  said  Daniel  made 
a  party  to  this  appeaL 

On  the  15th  day  of  March.  1916,  defendant 
in  error  filed  a  motion  to  dismiss  this 
peal— 

"npon  the  groond  that  said  Zora  Daniel  was  a 
party  defendant  in  the  trial  court,  duly_  served 
with  summons,  and  was  a  party  to  said  joint 
judgment,  aod  is  a  necessary  party  to  this  ap- 

Btal,  and  without  jointog  herein  the  said  Zora 
aniel,  who  is  a  necessary  party  to  this  appeal, 
and  she  not  having  been  served  with  the  case- 
made  filed  herein,  and  not  having  waived  such 
service,  uor  appeared  at  the  signing  and  settling 
thereof,  and  not  having  been  served  with  sum- 
mons herein,  and  the  time  within  which  said 
things  must  be  done  having  expired,  therefore 
this  court  has  no  jurisdiction  to  bear  and  de- 
termine this  cause." 

On  the  23d  day  of  April,  1916.  more  than 
18  months  after  said  case-made  was  settled 
and  signed,  there  was  filed  In  this  conrt  a 
paper,  signed  by  Zora  Daniel,  reciting  that: 

"She  hereby  enters  her  general  appearance  in 
the  above-entitled  ease  and  waives  £he  failure  to 
serve  upon  her  the  case-made  and  summons  in 
error,  and  failure  to  notify  her  of  the  time  and 
place  of  Bi|niDg  and  settling  said  case-made,  and 
hereby  waives  any  and  all  informalities  and  ir- 
r^laritifls,  if  any.  In  the  service,  sfgning.  and 
settling  of  said  case-made  and  the  fillnfC  of  same, 
together  with  the  petition  in  error  with  the  Su- 
preme Conrt  of  the  state.** 

Bnrwell,  Crockett  &  Johnson,  of  Oklahoma 
Cltr,  for  plaintiffs  In  error.  George  M.  Nich- 
olson, of  SuU>hur,  and  Gray  &  McVay.  of 
Oklab<niia  Gi^,  tor  defendant  In  error. 


COLLIER,  C.  (after  stating  f&cts  as  above). 
The  only  question  here  under  review  is  the 
motion  to  dismiss  this  appeal.  It  Is  positive- 
ly shown  that  this  is  an  appeal  from  a  joint 
judgment  rendered  against  said  Zora  Daniel 
and  others,  that  she  was  not  presented  with 
the  case-made,  and  no  notice  was  given  her 
of  the  time  and  place  said  case-made  would 
be  settled  and  signed,  and  that  she  never 
appeared  or  waived  such  notice,  nor  was  she 
made  a  party  to  this  Bpi»eal,  nor  was  sum- 
mons in  error  issued  to  or  served  upon  her, 
or  that  she  waived  any  of  said  requirements. 

[1,J1  In  Southwestern  Surety  Ins.  Co.  v. 
Utty  Going  et  aL,  160  Pac.  488,  recently  de- 
cided, but  not  yet  officially  reported,  it  is 
held: 

"A  case-made,  settled  and  signed  without  serv- 
ice of  notice,  stating  the  time  and  place  in 
which  the  presiding  judge  will  be  asked  to  set- 
tie  and  sign  the  same  upon  all  of  the  opposite 
imrties,  and  without  their  appearance,  either  in 
person  or  by  attorney,  and  without  their  waiver 
of  such  notice,  Is  a  nullity,  and  confers  no  ju- 
risdiction on  tills  court  to  decide  any  question 
therennder." 

See,  also,  Moore  t.  Howaifl  Mer.  Oo^  40 
Okl.  491.  138  Pac.  624. 

The  attempted  correction  of  the  failure  t» 
present  the  said  Zora  Daniel  with  said  case- 
made,  to  give  ber  notice  of  the  time  and 
place  at  whicb  the  case-made  herein  would 
be  signed  and  settled,  she  not  having  waived 
the  same  or  made  an  appearance  at  the  sign- 
ing and  settling  of  said  case-made,  and  the 
failure  to  make  ber  a  party  to  this  appeal 
by  the  said  instrument  signed  by  ber  and 
filed  in  this  court,  cannot  avail  to  overcome 
said  laches  of  attorneys  for  plaintiffs  la  er^ 
ror  and  give  this  court  jurisdiction  to  decide 
any  question  involved  in  this  attempted  ap- 
peal. 

Id  American  Nat  Bank  of  McAlester  et  aL 
V.  Mergentbaler  Linotype  Co.,  31  Okl.  633. 
122  Pac.  607,  Chief  Justice  Turner,  speaUns 
for  the  court,  said: 

"The  judgment  being  joint,  all  persons  against 
whom  it  was  rendered  and  who  would  neces- 
sarily be  affected  by  a  reversal  must  be  made 
parties  to  this  proceeding.  Wedd  v.  Gates  et 
aL,  15  OkL  602,  82  Pac.  808:  Strange  et  aL 
V.  Crismon,  22  Okl.  841,  98  Pac.  937;  Wci»- 
bender  et  al.  v.  School  District,  24  Okl.  173,. 
103  Pac  639 ;  James  S.  Hughes.  Special  Adm'r. 
V.  A.  L.  Khodes,  25  Okl.  172,  1U6  Pac.  060. 
*  *  *  Being  a  necessary  party  to  the  appeal, 
be  or  his  attorney  should  have  been  served  with 
the  case-made  or  a  copy  thereof,  and,  not  beins 
so  served,  we  are  without  jurisdiction  to  review 
the  judgment  complained  of.  Humphrey  v. 
Hunt,  9  Okl.  196,  69  Pac.  971;  Spaulding  Man- 
ufacturing Co.  V.  W.  H.  DiU  et  aL,  26  Okl.  395, 
100  Pac.  817.  Being  liirisdictionaL  it  cannot 
be  waived.  Atkins  v.  Nordyke.  60  Kan.  354. 
56  Pac.  633.  IB^r  this  reason  the  subsequent 
amendment  hr  leave  of  'petition  In  error  so 
as  to  make  Hinds  a  party  upon  which  a  sum- 
mons issued  for  him  which  waa  returned  in- 
dorsed :  'I,  W.  G.  D.  Hinds,  the  within-named 
defendant  In  error,  hereby  accept  service  of  the 
within  summons  in  error  and  do  hereby  waive 
formal  service  of  said  summons  in  error  upon 
me  by  the  sheriff,  and  X  do  hereby  waive  all 
formalities  of  making  and  serving  csse-made 
upon  me,  and  do  hereby  ccmsent  that  the  cause 
may  be  submitted  for  trial  in  the  Supreme  Court 
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upon  petition  In  error  filed  by  plaintiffs  In  er- 
ror ftnd  upon  orifrtn^l  pleadings  and  other  rec- 
ords of  the  lower  court  and  the  evidence  taken 
in  the  lower  court  in  said  cause,  all  of  vhich 
are  eont^ed  in.  the  case-made,  and  afree  that 
the  case  may  be  submitted  upon  said  caae-mada 
now  Bled.  W.  G.  D.  Hinds,  Defendant  in  Er- 
ror. At  Muskogee.  November  5th,  1909' — avail- 
eUi  nothing." 

In  Kansas  City,  M.  &  O.  Ry.  Ca  r.  Wil- 
liams, 33  OkL  202,  124  Pac.  63,  the  same  doc- 
trine Is  announced  as  In  the  American  Na- 
tional Bank  of  McAlester  et  al.  t.  Mergen- 
thaler  Idnotyite  Co.,  supra,  wherein  it  la 
■aid: 

"And  this  too,  although,  as  here,  after  the 
time  for  the  service  of  the  case-made  on  Mc- 
Gee,  plaintiffB  in  error  have  amended  their  peti- 
tion in  error  by  maUng  McGee  a  party  defend- 
ant in  error  in  this  court,  and  he  has  entered 
bla  appearance  and  waived  service  of  the  case- 
made,  tor  the  reason  that  a  failure  to  serve  the 
case-made  ni>on  McGee  within  the  time  allowed 
defeats  the  jurisdiction  of  this  court  and  pre- 
vents a  review  of  the  judgment,  although  he 
subsequently  appeared  in  this  court  and  waived 
•ervice  of  the  case-made.** 

It  follows  that  this  appeal  should  be  dls- 
mlssed. 

PER  CURIAM.  Adopted  In  whole. 

On  Bebearing. 

TURNER,  J.  Stating  the.facts  more  fnlly: 
On  Jnly  1,  1912,  T.  A.  Sterritt,  In  the  district 
conrt  of  Murray  county,  sufid  Zora  Daniel* 
Yirgil  R.  Co^,  W.  D.  Smead,  E.  K.  Qaylord. 
and  W.  R.  Main  In  ejectment  and  to  clear  his 
his  title  to  a  certain  tract  of  land  described 
as,  "The  west  half  of  the  northedst  quar- 
ter and  the  east  half  of  the  southeast  qnar- 
ter  of  the  northwest  qnarter  of  section  27, 
township  1  south,  range  3  east  of  the 
Indian  base  and  meridian,  containing  100 
acres  more  or  less,  and  being  the  entire 
homestead  allotment  of  William  Hendrlx, 
Choctaw  Indian,  being  enrolled  as  less  than 
a  half-blood."  alleging  that  he  held  the  legal 
and  equitable  title  thereto  by  rlrtue  of  a  cer- 
tain warranty  deed  made,  executed,  and  de- 
livered to  hUa  by  William  Hendriz  and  Bve- 
tina,  his  wife,  on  July  27, 1808,  but  which  he 
aays  bgr  fcp  of  both  parties  thereto  and 
the  Krivener  was  made  to  read,  "The  east 
half  cft  the  n<»thea8t  one-foorth,"  etc.  of 
aald  aecticm,  which  land,  he  further  says, 
waa  no  jmrt  of  said  allotment  and  no  part 
ctf  any  land  beltniglng  to  said  HendUx;  that 
the  patent  to  his  homestttd  waa  at  that  time 
duly  recorded,  and  it  waa  the  intention  of 
all  parties  to  said  deed  to  thereby  convey 
•aid  homestead  to  plaintUI;  that  after  said 
deed  was  duly  recorded,  to  wit,  <m  May  8, 
1900,  defendant  Zora  Daniel,  with  knowl- 
edge thereof  and  that  the  same  conveyed  or 
was  intended  to  convey  the  title  to  aald  home- 
rtead,  procured  a  deed  thereto,  as  described 
in  said  patent,  from  said  Hendrix  and  wife, 
and,  after  mortgaging  the  same  to  Coss,  who 
assigned  the  same  to  Smead,  by  warranty 
deed,  on  April  IS,  1910,  conveyed  all  but  20 


acres  thereof  to  defudant  Gaylord,  who,  by 
his  tenant,  Main,  together  with  Ztwa  Daniel, 
Is  now  in  possession  of  said  allotment,  claim- 
ing tttle.  PlalntUt  further  aUeged  that  at 
the  time  of  the  executltm  and  delivery  to 
him  of  aald  deed  Gaylord  had  notice  of 
plaintiff's  deed  from  the  Bendrix,  and  in 
effect  that  the  Daniel's  deed  was  procured 
in  fraud  of  his  rights,  and  that  Gaylord  at 
the  time  be  took  his  deed  had  knowledge  of 
and  j>articipated  in  the  fraud.  He  prayed 
Judgment  against  each  of  the  defendants 
for  possession  and  damages  for  withhold- 
ing the  same,  and  that  all  ttf  said  deeds  to 
defoidants  be  set  aside  and  canceled  as  a 
dond  upon  his  tlUe.  Daniel  and  Smead  made 
deteult.  Upon  issue  Joined,  by  answer  of 
the  other  defendants  and  reply,  there  was 
trial  to  the  court,  and  Jud^«at  for  plaintiff 
granting  him  sweq>ing  relief  and  taxing 
defendanto  with  the  cost 

After  motion  for  a  new  trial  filed  and  over- 
ruled, Coss,  Gaylord,  and  Main  bring  the 
case  here  without  Joining  either  Zora  Daniel 
or  Smead  as  parties  plaintiff  or  defendant 
The  cause  Is  now  before  us  on  motlcm  to  dis- 
miss for  want  of  necessary  parties.  There 
can  be  no  doubt  bnt  that  this  is  a  Joint  Judg- 
ment. Adams  V.  UlasUiB,  147  Pac.  1011: 
Springfield  et  al.  v.  Thomiwon  et  al..  140 
Pac.  1093;  Boyd  et  al.  v.  Robinson  et  al.,  1^ 
Pac.  1146 :  Billy  v.  Unknown  HM^s,  etc.,  35 
Okl.  430,  130  Pac.  588;  Appleby  v.  Dowden, 
35  OkL  706,  132  Pac.  848. 

Aside  from  Smead  being  a  necessary  par- 
ty in  the  court  below,  Zora  Daniel  is  a  nec* 
essary  party  to  this  appeaL  We  say  she  is 
a  necessary  party  not  only  for  the  reason 
that  her  deed  from  Hendrlx  and  wife,  under 
which  she  <^lmed  title  to  all  the  land  In 
controversy  and  right  of  possession  to  the 
20  acres  to  which  she  still  retained  title,  had 
been  set  aside,  but  for  the  further  reason 
that  she  still  retained  an  Interest  In  that 
part  of  the  subject-matter  of  the  suit  by  rea- 
son of  her  covenant  of  warranty  contained 
In  her  deed  conveying  80  acres'  thereof  to 
Gaylord.  This  is  In  keeping  with  our  holding 
in  Crow  v.  Hardrldge,  43  Okl.  463,  143  Pac, 
183.  There  In  the  syllabus  we  said: 

"In  a  suit  to  set  aside  one  deed  on  the  ground 
of  the  minority  of  the  grantor  and  for  fraud  in 
the  grantee,  and  another  on  the  ground  that  bis 
grantee  took  title  to  the  land  with  knowledge  of 
and  participated  in  the  fraud,  both  the  grantor 
and  grantee  in  the  second  deed  are  necessary 
parties  to  a  suit  to  dear  both  deeds  as  a  cloud 
on  plaintiff's  title  and  necessary  parties  in  this 
court  to  review  a  Judgment  .granting  such  re- 
lief." 

Being  relied  on  to  the  brleft,  as  ttie  sound- 
ness of  the  opinion  in  that  case  la  assailed 
on  this  rehearing,  we  say  that,  as  the  same 
is  in  keeping  with  the  best-considered  cases, 
we  adhm  to  it.  Whether  Zora  Daniel  is  a 
necessary  party  either  in  the  trial  court  or 
here  turns  upon  the  qnegtiw  whether  she  has 
parted  with  her  toterest  to  the  subject-matter 
of  the  suit  ISut  she  has  not  is  evidenced 
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not  ODly  by  the  fact  that  at  the  time  of  the 
rendition  of  the  Judgment  In  question  she 
was  in  possession  of  20  acres  of  the  land 
In  controversy,  claimlDg  title  thereto  by 
virtue  of  a  deed  which  was  set  aside,  but  by 
the  further  fact  that,  as  to  the  remaining  80 
acres,  in  the  event  her  deed  conveying  the 
same  to  Gaylord  was  set  aside,  she  would  be 
liable  to  answer  him  on  her  warranty.  16 
Cyc.  188,  says: 

"♦  •  •  One  who  has  parted  with  his  in- 
terest in  the  subject-matter  must  nevertheless 
be  made  a  party  where  plaintifTa  success  in  a 
controversy  with  his  successor  would  require 
tlie  adjustnieot  of  equities  between  such  former 
owner  and  the  successor,  *  *  *  In  order  to 
accomplish  the  object  of  completely  adjudicatiuK 
the  controversy  and  of  renderioe  the  perform- 
ance of  the  decree  perfectly  safe  to  those  com- 
pelled to  obey  it,  it  is  frequently  necessarv  to 
bring  io  as  a  party  one  agamst  whom  or  whoee 
interest  plaintiff  seeks  no  relief,  but  against 
whom  the  principal  defendant  would  have  a  de- 
mand in  the  event  of  plaintiffs  auccesa." 

6  Cyc.  822,  under  the  heading  of  Oancella- 
tioD  of  Instruments,  says: 

"The  grantor,  if  not  a  plaintiff  In  the  suit, 
should  be  joined  as  dcfendanL  *  *  *  All  per- 
sona claiming  under  the  deed,  or  holding  the  ti- 
tle to  a  part  of  the  land  conveyed,  are  properly 
joined,  though  each  defendant  may  have  a  sep- 
arate interest  in  the  fruits  of  the  fraud  in  which 
they  combined  •  •  •  "—citing  House  t.  Mul- 
len, 22  WalL  42,  22  L.  Ed.  83& 

In  Hannibal  &  St  J.  B.  Co.  t.  Nortoni,  154 
Mo.  142.  S5  &  W.  220,  In  tbe  ayllabos  it 

is  said: 

"The  maker  of  a  deed  which  is  a  fraud  on  the 
rights  of  the  true  owner  is  a  necessary  party, 
as  well  as  the  grantee,  in  a  suit  to  set  it  aside." 

In  Basby  t.  Littlefleld,  31  N.  H.  193,  the 
bill  alleged  that  plalntltF  had  conveyed  by 
mistake  more  land  than  was  intended;  that 
the  land  had  been  conveyed  by  warranty  deed 
from  his  grantee  to  a  third  party  and  by  the 
latter  to  defendant,  who  took  with  notice  of 
the  mistake.  The  object  of  the  bill  was  to 
compel  defendant's  release.  It  was  held  the 
warrantors  were  necessary  parties  for  de- 
fendant's protection. 

In  Hill  V.  Lewis,  45  Kan.  162.  26  Pac.  689, 
the  syllabus  reads: 

"In  an  action  to  aet  aside  certain  convey- 
ances of  real  estate,  it  was  alleged  that  the 
plaintiSa,  L.  and  husband,  owned  and  resided 
on  a  tract  of  land  as  their  homestead,  and  that, 
while  so  occupying  it,  the  husband  executed  a 
conveyance  ot  Uie  same  to  B.,  without  the  con- 
sent of  his  wife;  that  subsequently  H.  and  his 
wife,  Lydia  H.,  executed  a  deed  wiUi  the  mutual 
covenants  of  warranty  to  P.  The  action  to  set 
aside  both  of  these  conveyances  was  brought 
against  H.  and  P.,  without  joining  as  a  defend- 
snt  Lydia  H.,  one  of  the  grantors  of  P.  Held, 
that  uie  is  a  necessary  party  in  the  action  to 
cancel  the  deed  in  which  she  joined  aa  grantor, 
and  that  the  petition  disclosed  apon  Ita  faiet  a 
defect  of  parties  d^endant" 

We  see  no  need  of  multiplying  authorities 
uixm  a  point  so  well  settled.  But  see  Florida 
I^d  Rock  Phosphate  Co.  v.  Anderson,  50 
Fla.  601,  39  South.  302;  DetwUer  t.  Loulson, 
IS  Ohio  Cir.  Ct  Rep.  434 ;  Fraser,  Adm'r,  v. 
Paasase  et  at,  68  Midi.  651,  30  N.  W.  334; 


Nouvet  V.  Heirs  of  Armant,  12  La.  Ann.  71; 
Long  T.  Barnes,  13  La.  Ann.  392;  Hutchha- 
son  V.  Johnson,  19  La.  Ann.  141 ;  Thornton 
T.  Gaar,  87  Va.  315,  12  S.  EX  753;  Henderson 
v.  Henderson,  9  Grat  (Va.)  391;  Cook  v. 
lAke,  60  App.  Div.  92,  63  N.  T.  Supp.  818 ; 
Davis  T.  Rogers,  33  Me.  222 ;  OUver  v.  Clif- 
ton, 69  Ark.  187,  26  S.  W.  817;  Getzelnian 
V.  Blazter,  112  IlL  App.  648;  Donovan  t. 
Champion  et  at,  85  Fed.  71,  29  C.  C.  A.  30; 
Ayres  v.  Polsdorfer,  105  Fed.  737,  45  G.  C. 
A.  24;  Jones  v.  Wilson,  69  Ala.  400;  S.  Blum 
&  Co.  T.  Wyly,  111  La,  1092,  36  South.  202; 
Farmers*  &  Merchants'  Bank  r.  City  of  De- 
troit, 12  Bfldi.  445;  Pappenhelmer  v.  Rob- 
erts, 24  W.  Va.  702;  C^cellation  of  Instm- 
ments.  4  R.  O.  L.  |  29;  19  Century  Digest, 
Equity,  I  250. 

For  the  reason  tliat  Zora  Daniel  is  not 
named  in  the  [>etltlon  in  error  as  either  a 
party  plaintiff  or  defendant  in  enor,  and  was 
not  served  with  case-made  as  stated  in  the 
main  opinion,  this  ca^e  la  ruled  by  the  Lino- 
type Company  Case  there  cited  and  Ber. 
Lews  1910,  I  6569;  has  no  application. 

The  orl^nal  opinion  la  adhered  to,  and 
the  cause  standa  dismissed.  AU  tlw  Justices 
concnr. 

(61  Okl.  S78> 
DAVIS  V.  DAVIS.   (No.  7817.) 

(SopraoM  ODort  of  Oklahoma.   Nor.  21, 
(BvUdbiu  bv  fi^  Oovrt.) 

1.  DiVOBCE  «=9231— "AUMONT." 

"Alimony"  is  defined  to  be  an  allowance 
which  a  husband  or  a  former  husband  may  be 
forced  to  pay  to  his  wife  or  former  wife,  living 
legally  separate  from  him,  for  hw  maintenance. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Oent. 
Dig.  SS  058-661,  664;  Dec.  Dig.  «s>231. 

For  other  definitioiis,  see  Words  and  Phraaeiu 
First  and  Second  Series,  ABmony.] 

2.  DiVOBCE  «=>232  —  SEFASATB  MaiNTBIfABCK 

—Right  of  Wifi. 
It  the  wife  choose  to  live  separate  and  apart 
from  the  hnsband,  there  being  no  reasonable 
cause  for  her  abandonment  of  her  husband,  he 
cannot  legaUy  be  required  to  contribute  to  her 
maintenance,  nor  can  alimony  in  any  form  be 
granted  her. 

[Ed.  Note.— For  other  cases,  sec  Divwo^  Omt. 
Dig.  I  662;  Dec  Dig.  «ss232.] 

8.  DivoBCE  «=»2&2— SEPABanotr—DmsiOH 

OF  PbOFKBTT. 

Where,  in  an  action  by  a  vife  agabist  her 
husband  to  obtain  a  divorce  and  alimony,  tba 
court  finds  that  the  wife  is  not  entitled  to  a 
divorce  or  alimony  and  both  are  refused,  the 
court  is  authorised  under  aection  4966,  Rev. 
Laws  1910,  to  make  such  order  as  may  be  prop- 
er for  the  equitable  division  of  the  property  then 
owned  by  them,  taking  into  consideration  the 
time  and  manner  of  ita  acquisition. 

[Ed.  Note.— For  other  cases,  see  Divorce.  Owat. 
Dig.  H  713-710;  Dme.  Dig.  «s>252.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  Dlstrtet  (Vimt,  Marshall  County ; 
Jesse  M.  Hatcbett,  Judge. 

Action  by  Mittle  Davis  against  W.  Lee 
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Davis.  From  the  Jndgm^t,  both  parties 
bring  error.  Modified  and  affirmed. 

McPberren  &  Cochran,  of  Durant,  and  P. 
Kennamer,  of  MadlU.  for  plalntiif  In  er- 
ror.   Hatchett  &  Ferguson,  of  Durant,  for 
d^endant  in  error. 

MATHEWS,  C  The  parties  will  be  desig- 
nated as  In  tbe  trial  court  This  is  a  divorce 
action  by  the  plaintiff  based  upon  the  auc- 
tions of  extreme  crafty,  gross  n^lect  of  do- 
ty, and  other  matters,  and  condoling  with  a 
prayer  for  divorce,  custody  of  tbe  chlldrai, 
and  dlvtsion  of  tbe  property. 

The  case  was  tried  to  the  court,  who  made 
the  following  findings: 

"<!)  That  the  allegatioii  in  plaiQtiff*B  petition 
to  the  effect  that  .^e  defendant  waa  ^ilty  of 
crnel  treatment  toward  plaintiff  is  not  establiah- 
ed  by  the  evidence. 

"(2)  That  the  allegation  ttf  the  petition  of  the 
piftintiff  to  the  effect  that  the  defendant  was  ad* 
dieted  to  the  use  of  drugs  of  any  klDd  Is  not 
established  by  the  eridence. 

"(3)  That  the  allegation  of  the  amendmeDt  to 
the  petition  ot  the  plaintiff  that  the  defendant 
waa  guilty  of  adultery  is  not  established  by  the 
evidence. 

'*<4)  That  the  plaintiff  left  the  home  of  the 
plaintiff  and  defendant  without  sufficient  cause. 

"(5)  That  the  defendant  provided  well  for  his 
family,  and  after  the  separation  and  up  to  the 
trial  at  tbe  last  term  of  this  court  the  defendant 
volnntarily  paid  ti>  the  plaintiff  for  the  support 
of  beraelf  and  children  the  sum  of  $30  per 
mtHith,  and  has  thereafter  paid  said  sum  upon 
the  order  of  the  court 

"(6)  That  the  defendant  at  the  trial  expressed 
himiBelf  as  willing  to  receive  the  plaintiff  back 
to  their  home,  and  it  is  the  opinion  of  this  court 
that  they  ought  to  still  be  living  together. 

rrhe  conrt  fouad  further  that  the  plaintiff  la 
not  entitled  to -the  decree  of  divorce  upon  the 
proof  in  this  case,  and  that  the  plaintiff  Is  en- 
titled as  to  alimony  the  sum  of  $600.  to  be  paid 
In  six  months  from  this  date,  and  the  undi- 
vided one-half  .Interest  of  the  plaintiff,  W.  Lee 
Da  via,  in  tdescription  of  land  omitted],  subject 
to  a  mortgage  debt  thereon  in  the  sum  of  $900, 
with  interest,  which  the  plaintiff,  Mittie  Davis, 
ia  to  assume  and  pay.  Defendant  excepts  to  the 
finding  as  to  alimony.  . 

miat  die  plaintiff  is  entitled  to  the  castody 
of  the  three  children,  Bemice,  Earl,  and 


Davis,  and  the  sum  of  $30  per  month,  to  be  paid 
by  the  defendant,  W.  Lee  Davis,  on  the  1st  of 
each  mouth,  to  the  plaintiff,  Mittie  Davis,  for 
dw  sapport  of  tbe  said  children.  D«fendant  ex- 
cepts." ^ 

The  Judgment  was  In  accord  with  the 
findings,  and  the  d^endant  brings  his  appeal 
ftom  said  judgment,  and  the  plaintiff  her 
cross-appeal  from  that  part  of  tiie  Jndgmrat 
denying  her  a  divorce.  In  regard  to  the 
cros&«ppeal  of  plaintiff  we  deem  it  unnec- 
essary to  review  the  evidence  in  thla  opin- 
ion, but  we  have  carefully  read  the  entire 
record,  and  folly  Indorm  the  conclusion  of 
the  trial  court  that  plaintiff  was  not  entitled 
to  a  decree  of  divorce.  THie  trial  conrt  had 
Uie  oinKnrtunlty  c£  observing  the  conduct  and 
demeanor  of  tbe  parties  while  upon  the  wit- 
ness stand,  and  hearing  Uiem  and  Oielr  wit- 
nesses testify,  and  was  In  a  modi  better  posi- 
tion to  weigh  the  evidence  than  we  are,  and 
ills  conclusion  must  control  here  when  the 


evidence  dearly  does  not  preponderate 
against  it 

It  Is  defendant's  contention  that  the  trial 
court,  having  found  that  the  auctions  of 
the  petition  were  not  proven,  erred:  (1)  In 
awarding  the  plaintiff  allnumy  while  the 
plaintiff  wrongfully  lived  apart  from  the  de- 
fendant ;  and  (2)  in  awarding  the  care,  cus- 
tody, and  control  of  the  ddldren  to  plaintiff. 

The  proposition  whether  or  not  the  trial 
court  has  the  authority  in  a  divorce  action 
to  refuse  a  decree  of  divorce  and  to  grant 
one  of  tbe  complaining  parties  a  distrlbutlcm 
of  the  property  or  the  care  and  custody  of 
Uie  children  bom  to  tbo  marriage  seems  nev- 
er to  have  been  passed  on  by  this  court,  and 
as  far  as  vre  have  been  able  to  dlscovw  Is 
here  for  tbe  first  time  as  an  orii^nal  propoai- 
Uon. 

It  is  evident  that  the  Judgment  of  the  Mai 
court  is  not  founded  upon  section  4106ft,  Sev. 
Laws  1910,  because  this  section  relates  to 
the  procedure  irhm  the  divorce  Is  granted, 
it  Is  equally  evidoit  that  it  was  not  based 
upon  section  4X^6,  as  this  section  has  to  do 
with  actions  brought  for  aliiHony  without 
praying  for  a  divorce.  The  Judgment  there- 
fore cannot  be  sustained,  unless  section  4966 
authorizes  It,  which  Is  as  follows: 

**4966.  When  the  parties  appear  to  be  in  equal 
wrong  the  court  may  in  its  discretion  refuse  to 
grant  a  divorce,  and  in  any  such  case  or  in  any 
other  case  where  a  divorce  is  refused,  the  court 
may  for  good  cause  shown  make  such  order  as 
may  be  proper  for  tbe  custody,  maintenance,  and 
education  of  the  children,  and  for  the  control 
and  equitable  division  and  disposition  of  the 
property  of  the  parties,  or  of  either  of  them,  as 
may  be  proper,  equitable  and  just,  having  due  re> 
gaitl  to  the  time  and  manner  of  acquirmg  such 
property,  whether  the  title  thereto  bs  ia  either 
or  both  of  said  parties." 

We  find  no  fault  with  defendant's  asser- 
tion that  a  wife  voluntarily  living  apart 
from  her  husband  cannot  compd  blm  to  sup- 
port her  or  exact  alimony  of  him  unless  such 
separation  Is  ciiused  by  the  misconduct  of 
the  husband.  We  agree  that  it  Is  the  duty  of 
the  irife  to  live  with  Qie  husband  at  the  i^ce 
and  In  the  home  selected  by  him,  which  he 
has  tbe  sole  rl^t,  within  reasonable  Umita- 
tlfHis,  to  choose,  and  if  without  good  cause' 
she  d^rts  therefrom,  she  forfeits  her  legal 
claim  to  support  from  him  while  residing 
elsewhere  than  with  him.  The  technical 
term  for  support  for  the  vrtf^  while  living 
sepuate  and  apart  from  her  huaband  Is  ali- 
mony—temporary aUmony  beftwe  the  divorce 
Is  granted  and  permanent  alimony  after  the 
decree. 

[1]  In  the  case  of  Foloke  v.  Poloke,  87 
OkL  70,  130  Fac.  635,  Ann.  Gas.  1915B,  793, 
aUmony  Is  defined  as  follows: 

"  'Alimony*  is  an  allowance  which  the  husband 
pays,  by  order  of  the  court,  to  his  wife  for  her 
maintenance  'while  living  separate  from  him, 
where  no  suit  is  brought  for  divorce,  or  during 
tbe  pendency  of  a  divorce  suit,  or  after  the  di- 
vorce is  granted." 

This  allowance  termed  "alimony"  may  be 
made  in  a  bulk  sum  in  property  or  money. 
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or  In  mone7  payments  to  be  made  at  certain 
definite  periods. 

[2]  Defendant  has  dted  the  following  cas- 
es In  support  of  his  contention  that  the  court 
erred  In  decreeing  certain  property  and  the 
care  and  custody  of  the  children  to  plaintiff 
after  denying  her  a  divorce:  Benscn  t.  Ben- 
sen,  20  Cal.  App.  462,  129  Paa  S06;  Volkmar 
T.  Volkmar,  147  Cal.  375.  81  Pac.  413;  Mc- 
MuUln  T.  McMullin.  123  Cal.  653,  56  Pac. 
654;  Peyre  t.  Peyre,  7»  CaL  336.  21  Pac. 
838;  Hagle  v.  Hagle,  74  CaL  608,  16  Pac. 
618;  Johnston  t.  Johnston,  54  Ean.  726,  S9 
Pac.  725;  Latham  v.  Latham,  80  Grat.  (Va.) 
307;  Grlffln  v.  Grtffln,  8  B.  Mon,  (Ky.)  l21; 
Woolfolk  T.  Woolfolk,  96  Ky.  667,  29  S.  W. 
742;  Springer  t.  Springer  (Ky.)  64  S.  W.  710; 
Davis  T.  Darls.  75  N.  T.  221. 

An  examination  of  all  of  the  above-cited 
cases  show  that  they  had  to  do  with  alimony 
and  separate  maintenance,  and  rimply  bold 
that.  If  the  wife  choose  to  live  separate  and 
apart  from  the  husband,  there  being  no  rea- 
sonable cause  for  her  abandonment  of  her 
husband,  he  cannot  be  required  to  contrlb- 
nte  to  her  maintenance,  nor  can  alimony  In 
any  form  be  granted  her.  Section  4975 
specifically  provides  that  alimony  without 
a  divorce  may  be  obtained  only  for  the  same 
causes  for  which  a  divorce  may  be  allowed. 
Blrdzell  v.  Birdzell,  38  Kan.  433,  6  .Pac.  661, 
62  Am.  Rep.  630. 

[3]  In  the  Judgment  In  the  case  at  bar  the 
tract  of  land  and  money  decreed  plaintiff 
was  specified  as  "alimony,"  but  It  Is  plainly 
apparent  that  this  Is  a  misnomer;  for  the 
Judgment  Is  in  fact  nothing  but  an  attempt 
to  divide  the  property  of  plaintiff  and  de- 
fendant and  an  effort  to  provide  for  the  pay- 
ment of  a  certain  sum  each  month  for  the 
support  and  maintenance  of  their  children. 

Our  divorce  laws  and  procedure  were 
adopted  from  the  state  of  Kansas,  and  while 
the  propositions  under  consideration  do  not 
appear  to  iiave  been  construed  by  our  own 
courts,  yet  the  Supreme  Court  of  that  state 
has  done  so  In  numerous  opinions.  Hie  case 
of  Bowers  T.  Bowers,  70  Kan.  164,  78  Pac 
480,  was  an  action  for  divorce  and  dlvlsioo 
of  property,  and  at  the  trial  the  court  sus- 
tained a  demurrer  to  the  evidence  as  against 
plaintiff's  claim  for  a  divorce,  and  subse- 
quently beard  further  testimony,  and  entered 
Judgment  making  a  division  of  a  tract  of 
land  owned  In  the  name  of  the  defendant. 
The  contention  of  defendant  oo  aiHteal  In 
that  case  was  stated  as  follows: 

"It  is  urged  by  defendant  that  the  proceedings 
of  the  court  in  taking  testimony  in  the  matter  of 
a  division  of  property,  after  having  sustained  a 
demurrer  to  the  evidence,  was  unauthorized; 
that  the  court  had  lost  jurisdiction  to  proceed 
with  a  further  hearing  of  the  case.  It  Is  fur- 
ther urged  by  defendant  that  whether  the  allow- 
ance to  plaintiff  be  designated  alimony,  or  a  di- 
vision of  property,  it  was  error  to  grant  it ;  that, 
since  by  statute  (Gen.  Stat  1901,  {  6144)  the 
grounds  for  which  alimony  may  be  awarded  are 
Die  same  as  the  grounds  for  which  the  court  may 
grant  a  divwce,  the  decision  of  the  court  In  sns- 
taining  the  demnrrer  to  plaintUPs  evidence  caii> 


stitofed'  ■  finding  by  die  coart  that  no  grounds 

had  been  proved  for  which  alimony  could  be 
awarded  plaintiff.  It  is  also  urged  bv  defendant 
that  the  statute  contemplates  a  division  of.prop* 
erty  only  when  both  plaintiff  and  defendant  are 
in  equal  wrong  and  a  divorce  for  that  reason  is 
refused,  and  that,  the  testimony  of  defenilant  not 
having  been  beard,  the  court  could  not  find  that 
defendant  was  in  the  wrong." 

The  following  detract  from  tbia  oplnloii 
shows  the  holding  of  the  court: 

"It  is  dear  that  under  section  5136,  in  any 
case  where  a  divorce  is  refused,  the  court  is 
authorized  to  make  such  order  as  may  be  prop- 
er for  the  control  and  equitable  division  of  the 
proper^  of  the  parties,  or  the  property  of  eltiber 
of  tiiem.  Nor  Is  there  In  this  section  a  conflict 
with  the  provisioDs  of  section  6144  of  the  ata^ 
ate,  which  provides  that  alimony  shall  be  award- 
ed for  the  same  caases  for  which  a  divorce  max 
be  granted.  In  enacting  the  two  sections  the 
Legislature  undoubtedly  bad  in  view  the  dlstlno 
tlon  recognized  between  alimony  and  an  equip 
table  division  of  property.  The  principal  dis- 
tinction appears  to  be  that  alimony  has  for  its 
basis  maintenance  only,  while  a  division  of  prop- 
erty has  for  its  basis  the  giving  to  each  party 
the  portion  of  the  pri^terty  jiistly  and  equitab^ 
due,  without  regard  necessarily  to  the  necessities 
of  the  case." 

It  will  be  noted  that  sections  6136  and 
5144  of  the  Kansas  statute  referred  to  abovs 
are  the  same  as  sections  4966  and  4975,  r^ 
spectively,  of  our  statute.  In  the  case  of 
KJellander  v.  Kjellander,  92  Kan.  42,  139 
Pac  1013,  the'action  was  for  a  divorce,  ali- 
mony and  custody  of  the  minor  child  of  the 
parties.  The  trial  resulted  In  a  refusal  of  a 
decree  of  divorce,  but  the  property  was  di- 
vided and  the  custody  of  the  child  awarded 
to  one  of  the  parties,  and  the  Judgment  was 
atllrmed  therein,  the' court  therein  saying: 

"In  an  action  for  a  divorce  where  the  divorea 
was  refused  and  the  property  divided,  it  was 
within  the  discretion  of  the  trial  court  as  to 
which  party  should  be  awarded  the  cars  and  cn^ 
tody  of  the  minor  child." 

Hie  case  of  Johnson  v.  Johnson,  57  Kan. 
343,  46  Pac  700,  was  also  for  dlvMce,  ali- 
mony, and  custody  of  the  child  of  the  pai^ 
ties,  and  the  court  therein  held: 

"Where,  In  an  action  broufcht  by  a  wife  against 
her  husband  to  obtsin  a  divorce  and  alimony, 
the  court  finds  that  she  is  not  entitled  to  a  di- 
vorce, it  is  error  to  allow  the  wife  permanent 
alimony  in  the  form  of  a  quarterly  allowance  for 
the  support  of  herself  and  minor  child.  In  gack 
a  case,  where  the  husband  appears  and  contests 
the  wife's  right  to  a  divorce,  the  power  of  the 
court  over  the  property  of  the  parties  is  limited 
to  that  owned  by  them  at  the  time  the  Judgment 
is  rendered;  and  as  to  such  property  it  may 
make  an  order  for  the  equitable  divirion  and  di^ 
position  of  it  between  them." 

It  will  be  observed  that  In  the  case  last 
dted  It  is  held  that  when  the  decree  of  the 
court  la  based  on  section  6138  (same  as  sec- 
tl<m  4966,  Rev.  Laws  1910),  that  the  court 
has  authority  to  make  aU  necessary  and 
proper  orders  for  a  division  of  the  propertj' 
owned  by  the  parties  at  the  time  the  decree 
was  rendered,  but  that  the  court  could  not 
reach  out  and  compel  the  payment  o<  cer- 
tain stipulated  sums  In  the  future.  Tbo 
court,  forthw  diacgsslng  the  prspoaltlon, 
nld: 
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"The  distinctloii  between  an  allowaDce  of  ali- 
mon;  and  a  divisioD  of  property  Is  discusaed  at 
let^th  and  clearlj  recognized  in  the  case  of  Ba- 
con T.  Bacon,  43  Wis.  197.  In  2  Am.  &  Encyc. 
Law,  92,  'alimony'  is  thus  defined:  '  "Alimony"  ia 
an  allowance  which  by  order  of  court  the  bu»- 
band,  or  former  husband,  is  compelled  to  pay  to 
hia  wife,  or  foiioer  wife,  from  whom  he  has  been 
legally  separated  or  divorced,  for  ber  support 
and  maintenance,'  The  foundation  for  its  allow- 
ance is  the  dnty  of  the  husband  to  provide  for 
tiie  wife's  support ;  and  where  a  divorce  or  sepa- 
ration occurs  becanse  of  hie  fault,  the  duty  of 
jwovidlng  for  her  maintenance  continues,  and 
the  court  by  an  allowance  of  alimony  compels  its 
performance.  A  division  of  the  property  of  the 
parties  ia  an  easentlally  different  thing.  No  mat- 
ter which  party  may  he  at  fault,  nor  what  the 
decision  of  the  court  on  the  merits,  of  an  applica- 
tion for  a  divorce,  the  court  may  for  good  cause 
make  an  equitable  division  and  disposition  of  the 
propertT  of  the  parties.  In  doing  this  the  power 
of  the  court  extends  only  over  the  property  of 
the  parties  owned  by  them  at  the  time  the  order 
is  made.  It  cannot  reach  into  the  future  and 
bind  subsequent  earnings  or  accumulations  of 
either  party."  Birdzell  v.  Birdaeli.  83  Kan.  433, 
6  Pae.  561,  52  Am.  Rep.  530;  Van  Brunt  t. 
Van  Brunt.  52  Kan.  380.  34  Paa  1117;  John- 
ston V.  Johnston,  54  Kan.  726.  89  Pac.  725; 
Raper  t.  Raper,  58  Kan.  690,  50  Pac.  C02. 

We  beUeTe  the  above-cited  cases  set  out 
the  correct  Interpretation  of  our  divorce  stat- 
utes ao  far  as  they  relate  to  the  questions 
at  issue,  and  it  appears  to  us  ttaat  equity  and 
sound  justice  sustain  such  a  construction. 
While  it  is  the  duty  of  the  wife  to  reside 
with  the  husband  and  to  bear  with  his  short- 
comings  and  endure  the  same  as  long  as  pos- 
sible, yet  no  law  prescribes  that  she  must  do 
so,  and  when  she  chooses  to  abandon  him, 
If  his  own  ooDdoct  does  not  cause  such  an 
ftband<Miment,  then  his  legal  duty  to  lobger 
maintain  her  Is  ended,  but  if  property  has 
been  acquired  during  Ui^r  wedded  life  by 
tbcir  Joint  effort,  she  bas  a  vested  Interest 
In  such  property  which  sbe  does  not  forfeit 
even  thons^  her  coarfee  cannot  be  Justified, 
and  she  Is  entitled  to  ber  proper  share  of  such 
property.  As  to  what  proportionate  share 
i^ould  be- decreed  her  it  is  impossible  to  lay 
down  any  definite  rule,  bet  it  rests  to  a  large 
extent  In  the  sound  dlscretioo  of  the  conrt, 
taking  Into  cmisideratlon  when  and  bow  such 
property  was  acquired.  But  sbe  baa  no  right 
by  ber  condnet  in  abandoning  ber  husband 
without  Justifiable  cause  In  any  way  or  for 
any  pnrpose  to  bind  him  ftor  sums  to  he  paid 
In  the  fature.  Ber  only  tight  In  such  casw 
Is  to  bare  a  fair  and  equttaMe  dlTlslon  of 
the  property  then  owned  by  them,  taking  Into 
OHUlderation  the  time  and  manner  of  ac- 
qolflltlon  of  the  same. 

From  the  above  it  folloWB  that  the  Judg- 
ment ct  the  trial  conrt  durald  be  modified 
by  striking  therefrom  that  portion  provid- 
ing for  the  paymost  <Mt  the  sum  of  ^  per 
month  to  tbc  plaintiff  for  the  sunport  of  the 
diUdren,  and  the  Judgment  so  modified 
dioold  be  affirmed. 

PER  CURIAM.   Adopted  In  whole. 


(61  Okl.  2S3) 

WAYNE  COUNTY  NAT.  BANK  v.  KNBB- 
LAND  et  aL   (No.  7528.) 

(Suprane  Court  of  Oklahoma.   Nov.  14,  1916u) 

(SyUabut  lu  the  Cowl.) 

1.  Biixs  AND  Notes  ^b37&— ALTiBATion— 
Effect  as  to  Bona  Fide  Uoij}kb. 

Prior  to  the  passage  of  the  N^otlable  In- 
struments Law  (effective  June  10,  1909  [Laws 
1900,  c.  24]),  a  material  alteration  of  a  promis- 
sory note  by  the  payee,  without  the  consent  of 
the  maker,  avoided  ft  against  such  maker,  even 
fa  the  bands  of  a  holder  in  due  course. 

[Ed.  Not&— For  other  cases,  see  Billa  and 
Notes.  Cant.  Dig.  H  98eM»92;  Dec  Dig.  «=> 
378.] 

2.  Altebation  of  Ihstbuhents  «=»2— Matx- 
aiALJTT— Test. 

The  test  as  to  whether  an  alteration  of  a 
note  is  material  does  not  depend  upon  the  con- 
sequent increase  or  decrease  of.  the  maker's  lia- 
bility, but  upon  whether  the  instrument  has  the 
same  operation  and  effect  after  the  alteration 
that  it  had  before. 

[Ed.  Not&— For  other  cases,  see  Alteration 
of  Instruments,  Cent.  Dig.  SI  ^-^\  I>ec.  Dig. 
«»2.] 

3.  Alteration  or  Instbuhbnts  «=»25— Eb- 
TOPFEL  ^107  —  Equitable  EslbPFBL  — 

PlEADIN  O— N  EOESSITT . 
If  the  holder  of  an  instrument  materially 
altered  without  the  knowledge  or  consent  of  the 
maker  relies  upon  a  subsequent  ratification  by 
or  estoppel '  in  pais  against  such  maker,  the 
ratification  or  estoppel  must  be  pleaded. 

[Ed.  Note. — For  other  cases,  see  Alteration 
of  Instruments,  Cent.  Dig.  SS  216-229;  Dea 
Dig.  ^25;  Estoppel  Cent  Dig.  I  297;  Dec 
Dig.  €=»107.] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Alfalfa  County; 
J.  C  Bobberts,  Judge. 

Action  by  the  Wayne  County  National 
Bank  against  G.  N.  Kneeland  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.  Affirmed. 

H.  J,  Sturgis,  of  Enid,  for  plaintiff  in  error. 
Parker  &  Simons  and  Garber  &  Kruse,  all  of 
Enid,  for  defendants  in  error. 

BLEAKMORB,  O.  The  parties  appear, 
and  are  referred  to  here  as  in  the  trial  court. 
On  March  22,  1914,  defendants  executed  and 
delivered  to  Bell  Bros,  six  promissory  notes 
each  for  the  principal  sum  of  $1,000.  Plain- 
tiff subsequently  became  the  holder  thereof, 
and  in  December,  1908,  commenced  action 
thereon  in  the  court  below.  Defendants  an- 
swered, alleging  among  other  defenses  as  to 
each  of  said  notes  that: 

"After  these  defendants  had  made,  executed, 
and  ddivered  said  note,  the  same  was  fraudu- 
lently and  materially  changed  and  altered  in 
this,  to  wit:  That  the  word  'eight'  has  been 
added  "and  written  in  said  note  immediately 
above  the  word  'six,'  which  word  'six'  was  erased 
at  the  time  of  the  execution  and  delivery  of  said 
note  by  these  defendants,  said  change  and  al- 
teration having  the  effect  of  making  said  note 
one  drawing  interest  at  8  per  cent,  per  annum, 
while  the  note  as  signed  and  delivered  by  these 
defendants  drew  no  interest,  and  that  said  alter- 
ation was  made  without  the  knowledge  or  con- 
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sent  ot  theso  defendants,  and  for  the  purpoae 
of  defrauding  them." 

To  the  foregoing  defense  plaintiff  replied 
by  way  of  general  denial.  There  was  trial  to 
a  Jury,  resulting  in  verdict  and  Judgment  for 
defendants,  and  plaintiff  has  appealed. 

As  presenting  an  epitome  of  the  erldenee, 
we  quote  from  the  brief  of  plaintiff  as  fbl- 
lows: 

"It  would  not  be  possible,  in  a  brief  of  this 
character,  to  set  out  this  testimony  in  full  or 
even  an  abstract  thereof.  It  will  be  sufficient  to 
show  the  general  character  of  this  testimony, 
as  the  several  witnesses  substantially  agreed  in 
their  testimony.  The  first  witness  offered  by 
the  defendant,  J.  J.  McCally,  testified,  in  sub- 
stance:  That  In  the  spring  of  1904  one  W.  C. 
Ditmara  came  to  Helena  with  two  horses  that 
were  kept  at  his  bam,  and  sought  to  negotiate 
the  sale  of  them  to  the  farmers  living  in  that 
vicinity.  A  preliminary  contract  was  presented 
to  these  farmers  for  signature,  in  which  they 
agreed  to  take  stock  to  the  amount  of  $200  each, 
the  purchase  price  of  each  horse  being  $3,000. 
This  prdimlnary  contract  provided  that  the 
notes  should  be  fl.OOO  each,  due  in  two,  three, 
and  four  years,  wlti  interest  at  eight  per  cent. ; 
that  after  the  necessary  signatures  had  been  ob- 
tained to  the  preliminary  contract,  notes  were 
presented  to  the  sobaciibers  Cor  their  signatore, 
and  that  the  notes  at  the  time  of  signature, 
where  the  word  'six*  appeared  printed  in  the 
body  of  the  notes,  and  provided  tor  interest  at 
the  rate  of  6  per  cent,  per  annum,  had  been 
erased,  and  there  was  no  rate  of  interest  writ- 
'ten  above  it,  and  that  in  the  conversation  pre- 
liminary to  the  execution  of  the  contracts  and 
notes  Ditmars  and  Samuel  Bell  had  both  stated 
that  the  notes  were  to  be  without  interest ;  that 
he  signed  the  note  at  the  office  of  George  Knee- 
land,  one  of  the  defendants;  that  he  examined 
the  note  at  the  time  and  that  the  word  'eight' 
was  not  written  therein.  Other  of  the  defend- 
ants who  testified  say  that  the  notes  did  not 
contain  the  word  'eight'  written  above  the  era- 
sure signed  by  them  at  their  homes  when  pre- 
sented by  Mr,  Ditmara  in  company  with  the 
defendant  Geitgey  and  the  defendant  Zimmer- 
man, The  defendants  also  offered  the  testimony 
of  one  M.  W.  Dennineer,  who  testified  sut^- 
stantially  that  hb  was  uie  cashier  of  the  bank 
at  Helena  for  some  time  after  the  execution  of 
these  notes,  and  that  some  time  in  the  summer 
of  1904  these  notes  were  presented  to  him  at 
bis  bank  by  W.  C.  Ditmars,  for  the  purpoae  of 
having  the  bank  purchase  them;  that  at  that 
time  the  notes  did  not  bear  any  rate  of  interest, 
and  were  then  in  tlie  poflscorion  ot  Ditmars. 
The  plaintiff  offered  the  testimony  of  Samuel 
Bell,  who  testified  that  he  wrote  the  body  of  the 
notes ;  that  he  prepared  them  at  the  request  of 
Ditmars  and  Geitgey,  and  that  the  same  were 
prepared  for  the  preliminary  contracts  which 
nad  bava  signed  by  the  purchasers;  tJiat  that 
contract  provided  that  the  rate  of  interest  diould 
be  8  per  cent.,  and  the  time  to  be  two,  three, 
and  four  years  instead  of  one.  two,  and  three 
years^  as  was  his  custom  in  the  sale  of  horses 
of  this  class;  that  he  erased  the  word  'six* 
and  wrote  the  word  'eight'  above  it  in  each  of 
said  notes,  and  that  after  their  execution  they 
were  left  in  the  hands  of  Ditmars  and  two  of 
the  defendants,  Geitgey  and  Zimmerman,  who 
were  entitled  to  a  commission  out  of  the  pro- 
ceeds of  the  notes  for  effecting  the  sale,  and 
that  the  same  were  not  delivered  to  him  until 
nine  or  ten  months  afterwards,  when  they  were 
delivered  to  him  at  Wooster,  Ohio,  and  that  at 
the  time  they  were  received  they  provided  for  in- 
terest at  the  rate  of  8  per  cent,  per  annum ; 
that  after  the  notes  were  prepared  by  him  they 
were  delivered  to  Ditmars,  Geitgey,  and  Zim- 
merman to  procure  the  signaturM  of  the  pui> 
chaaers;  that  he  saw  the  notes  after  they  were 


executed,  and  they  were  then  In  the  same  condi- 
tion that  they  are  at  this  time." 

Plaintiff  complains  of  the  giving  of  the 
following  Instructions : 

"Ton  are  instructed  that  if  you  find  by  a  pre- 
ponderance of  the  evidence  in  this  ease  uiat 
when  the  notes  sued  on  were  originally  executed 
and  delivered  to  Bell  Bros.,  the  word  'six*  had 
been  erased  or  crossed  out  in  such  a  way  as  to 
leave  the  notes  to  read  *with  interest  at 
per  cent  per  annum,*  and  that  after  the  execu- 
tion and  delivery  of  said  notes  they  were  altered 
or  changed  without  tho  knowledge,  euthority 
or  consent  of  the  defendants,  so  as  to  read  "with 
interest  at  eight  per  cent,  per  annum,'  such  a 
change  would  he  a  material  alteration,  and  said 
notes  would  be  void  in  tho  hands  of  the  plaintid^ 
and  your  verdict  should  be  for  deftfidants." 

[1]  Prior  to  the  passage  of  the  Negotiable 
InstnimratB  Act  (effectlTe  Jane  10,  1909),  a 
material  alteration  of  a  promlsmnr  note  by 
the  payee,  wlthoat  the  cMisent  of  the  maker, 
avoided  it  as  against  the  maker,  even  In  the 
hands  ot  a  bona  flde  holder  without  notice 
of  such  alteration.  See  CAtlzens'  Bank  of  Ra- 
mona  T,  Grant,  152  Pac  1082  (not  yet  ofll- 
dally  reported),  where  the  authorities  are 
collated. 

[2]  The  test  as  to  whether  an  alteration  of 
a  note  is  material  does  not  depend  upon 
whether  It  increases  or  decreases  the  maker's 
liability,  bat  ui>on  whether  the  instrument 
has  the  same  operation  and  effect  after  the 
alteration  as  it  had  before.  Citizens'  State 
Bank  ot  Ramona  v.  Grant,  supra;  Common- 
wealth V.  Baughman,  27  OkL  175,  lU  Pac 
332;  IntematloDal  Bank  of  Coalgate  v.  Mul- 
len &  Mullen,  30  Okl.  647,  120  Pac.  257,  Ann. 
Caa.  19130,  180;  German-American  v.  Hen- 
nls,  153  Pac.  671  (not  yet  officially  reported). 

Plaintiff  insists  that  If  there  was  an  alter- 
ation of  the  note.  It  was  not  the  act  of  the 
plaintiff  Qr  Its  assignor,  but  that  of  a  strang- 
er, amounting  to  a  mere- spoliation,  and  recov- 
ery may  still  be  bad  according  to  the  original 
terms  of  the  Instrument.  There  can  be  no 
contention  as  to  who  changed  the  notes  frinn 
their  original  form  and  wrote  therein  the 
word,  "eight,"  as  Bell,  a  member  of  the  payee 
firm,  testified  that  he  himself  so  altered  the 
same.  In  Commonwealth  Nat.  Bank  v. 
Baughman,  supra,  It  Is  said: 

"The  jury  was  instructed  that  i(  after  the 
execution  of  the  note,  the  alleged  alteration  waa 
made  by  any  person  without  the  knowled^  or 
consent  of  defendant,  such  alteration  vitiated 
the  note.  Thia  stated  the  rule  too  broadly  to  the 
extent  that  it  declares  that  a  material  change 
made  in  the  note  by  any  person  vitiates  it.  The 
rule  prevailing  In  the  courts  of  the  United  States 
is  that,  if  a  stranger  without  any  complicity 
with  the  payee  or  holder  of  the  note  changes  its 
terms,  such  change  is  a  spoliation,  and  does  not 
vitiate  the  note.  It  la  only  when  the  terms  at 
the  note  are  changed  by  a  party  thereto  that 
the  same  may  be  termed  an  alteration,  and  re- 
sult in  avoiding  the  note.  Andrewa  v.  Calloway, 
50  Ark.  358,  7  S.  W.  449 ;  Daniel  on  Negotia- 
ble Instrum<;nt9,  par,  1373.  We  do  not  think, 
however,  that  the  error  c<»nmitted  In  this  in- 
struction was  prejudicial,  for  there  was  no  con- 
tention about  who  made  the  change  in  the  terms 
of  the  note.  All  the  evidence  is  that  the  word 
ten'  was  struck  out  by  Generea,-  the  payee,  and 
the  word  'eight'  inserted  by  him.   liie  craiOiet 
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in  tbc  testimony  Is  as  to  when  said  change  was 
made.  The  evidence  of  plaintiff  is  that  it  was 
before  the  execation  of  the  note,  and  the  evi* 
dence  of  the  defeodaot  is  that  it  vas  done  after- 
wards. There  was  no  contention  by  either  pat^ 
ty  that  the  change  was  made  by  a  stranger  to 
the  note." 

Upon  the  foregoing  authority  we  are  con- 
strained  to  hold  that  the  giving  of  the  above 
instruction  did  not  constitute  prejudicial  er- 
ror. 

[3]  Plaintiff  also  Insists  that  by  making 
certain  payments  on  the  notes — some  of 
which  were  applied  to  the  satisfaction  of  In- 
terest at  the  rate  of  8  pet  cent,  per  annum — 
and  by  retaining  possession  of  the  horse,  for 
the  purchase  price  of  which  the  notes  In  suit 
were  given,  defendants  waived  the  right  to 
rely  upon  an  alteration  of  such  notes,  and 
must  be  held  to  have  ratified  and  adopted 
the  same  as  altered.  It  will  be  noted,  In  this 
regard,  that  neither  In  its  petition  nor  reply 
did  the  plaintiff  plead  any  facts  or  drcum- 
Btances  tendering  such  issue  of  ratification  or 
estoppel.  Becovery  was  sought  on  the  notes 
In  tbelr  original,  unaltered  form,  as  they 
were  alleged  to  have  been  executed  by  de- 
fendants. The  alteration  thereof  was  spe- 
dflcally  eet  forth  and  relied  npon  as  a  de- 
fense in  the  answer,  and  was  denied  by  the 
reply.  There  was  no  otter  by  the  plalntUt  at 
the  trial  to  amend  the  petition  or  reply  so  as 
to  present  the  question  of  ratification  or  ee- 
toppel.   And  in  its  brief  plaintiff  states :  ' 

"The  only  question  presented  to  the  jury  was 
whether  there  bad  been  a  material  alteration  of 
the  aotM  after  their  exeention  and  deliv«Ej  to 
BcU  Bro^" 

In  1  R.  0.  L.  1050,  It  is  stated: 
"It  the  bolder  of  an  inatmment  materially  al- 
tered without  the  knowledge  or  consent  of  the 
maker  relies  upon  a  subsequent  ratification  by 
w  estoppel  in  pais  against,  such  maker,  the 
ratification  or  estoppel  must  be  pleaded." 

We  r^Td  this  u  a  correct  statement  of 
the  rale  applicable.  Gapltal  Bank  t.  Arm- 
strong, 62  Mo.  89;  BrtiAaon  t.  Bank,  44  Neb. 
622,  62  N.  W.  1078.  28  L.  B.  A.  677,  48  Am. 
St  Eep,  753. 

"In  order  for  a  party  to  avail  himself  of 
the  doctrine  of  estoppel  as  constituting  a  part  of 
his  cause  of  action  or  defense,  he  should  plead 
the  facts  constituting  the  estoppel,"  Nance  v. 
Okl.  Fire  Ins.  Co.,  31  Okl.  208, 120  Pac  048,  88 
I*  R.  A.  €N.  S.)  428. 

Plaintiff  also  complains  of  the  giving  and 
lefnsal  of  certain  instructions.  It  is  not 
deemed  necessary  to  set  forth  the  charge  of 
the  court,  nor  the  instructions  requested  by 
plaintiff  and  refused.  It  Is  sufficient  to  say 
that  we  have  carefnily  examined  the  same, 
and  bold  that  those  given  fairly  stated  law, 
and  there  was  no  error  in  the  refusal  to  give 
those  requested. 

Again,  it  la  contended  by  plaintiff  that  It  is 
entiUed  to  a  reversal  of  the  Judgment  herein 
on  account  of  the  misconduct  of  opposing 
coansel  In  making  Improper  statements  to  the 
Jury.   It  does  not  appear  that  objection  to 


such  remarks  was  made  at  the  time,  or  that 
the  attention  of  the  trial  court  was  directed 
thereto.  Under  such  circumstances,  plaintiff, 
having  failed  seasonably  to  object  to  such 
conduct  in  the  trial  court,  will  not  be  permit- 
ted to  predicate  error  thereon  in  this  proceed- 
ing. Kaufman  v.  Bolsmier,  25  Okl.  252,  105 
Pac.  326;  Coalgate  Co.  v.  Bross,  25  Okl.  244, 
107  Pac.  425.  138  Am.  St.  Rep.  915. 

An  examination  of  the  entire  record  dis- 
closes no  error  prejudicial  to  the  rights  of 
plaintiff. 

The  Judgment  should  therefore  be  affirmed. 
PEB  CURIAM.   Adopted  in  whole. 


(61  Okl.  270) 

RUGEER  et  al  v.  MASON  et  al.  (No.  7420.) 
(Supreme  Court  of  Oklahoma.    Nor.  15,  1916^) 

:  (Syllahiu  hv  the  Court.) 

1.  Landlord  and  Tenant  «s)l95(2)— Rkntb 
—  Abandonusnt  of  Pbemiseb—  Reduction 
or  Dauaobs. 

If  a  tenant  wrongfully  abandons  teased  prem- 
ises before  the  expiration  of  the  term,  the  land- 
lord may  give  notice  to  the  tenant  of  his  refusal 
to  accept  the  surrender  or  abandonment  thereof, 
when  such  notice  can  be  given,  and  he  may  take 
possession  of  the  premises  for  the  purpose  of 
protecting  and  preserving  them,  and  he  may  sub- 
let the  same  for  the  unexpired  term  of  the  lease 
for  the  benefit  of  the  lessee  to  reduce  bis  dam- 
ages. 

[Kd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  ff  782,  "m  i  I>ec  Dig. 

195(2),] 

2.  Landlobd  and  Tenant  «=»232  —  Bbxaoh 

or  CONTKACT— DAUAOBS. 
In  an  action  for  the  breach  of  a  lease  con- 
tract, the  contract  itself  must  furnish  the  meas- 
ure of  damages,  and  the  amount  recovered  can- 
not, except  in  cases  where  recovery  may  be  had 
for  exemplary  damages  and  penal  damages,  and 
in  sections  2871  and  2878.  Rev.  Laws  ISIO,  ex- 
ceed the  amount  the  party  could  have  gained  by 
a  full  performance  of  the  lease  contract  on  both 
sides. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant.  Gent  Dig.  ||  035-^;  Deo.  Dig.  ^ 
232.] 

Commissioners*  Opinion,  Division  No.  2. 
Error  from  District  Court.  Tulsa  County; 
H.  B.  Scheaffer,  Judge  Pro  Tern. 

Action  by  F.  M.  Bucker  and  another,  co- 
partners under  the  0rm  name  and  style  of 
Rucker  Bros.,  against  J.  P.  Mason  and  oth- 
ers Judgment  for  defendants,  and  plaintiffs 
bring  error.  Reversed  and  remanded  for 
new  trlaL 

Adams  &  Wills,  of  Claremore,  and  Randolph, 
Haver  &  Shirk,  of  Tulsa,  for  plaintiffs  in 
error.  CSiarles  B.  Rogers  and  Fred  A.  Ful- 
ghum,  both  of  Tulsa,  for  defendant  In  error 
E.  M.  Brown. 

6RUNSON.  O.  The  parties  to  this  law- 
suit stand  in  the  same  relative  position  here 
as  they  did  in  the  trial  court,  and  for  con- 
venience they  will  be  designated  here  as  they 
were  there. 


4^»For  other  casM  ■••  suae  tapis  and  KBT-NUUBBB  In  all  KeyHimbersd  Digests  aaA  Ind«t«s 
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This  action  was  filed  In  the  district  court 
of  Tulsa  county  on  the  SOth  day  of  March, 
1912,  for  damages.  It  appears  that  the  plain- 
tiffs on  the  27th  day  of  Octoher,  1909,  leased 
the  Hotel  Rucker  In  Clarcmore,  Qhl.,  by  a 
written  lease  for  a  term  of  five  years  from 
and  after  the  1st  day  of  January,  1910,  to 
the  defendants  J.  P.  Mason  and  E.  M.  Brown 
at  a  rental  to  be  paid  In  advance  on  the 
first  day  of  each  month  as  follows:  For  the 
first  six  months  $300  per  month;  for  the 
second  six  months  $325  per  month ;  for  the 
second  year  $350  per  month;  for  the  third 
year  $400  per  month;  for  the  fourth  year 
$450  per  month;  and  for  the  fifth  year  $475 
per  month.  The  defendants  in  the  lease 
agreed  to  furnish  and  equip  the  hotel 
throughout  at  their  own  expense  in  a  modem 
and  up-to-date  manner,  and  to  maintain  It  in 
such  condition  during  the  life  of  .the  lease. 
And  they  did  so  furnish  and  equip  it  They 
'  occupied  and  operated  it  from  the  lat  day  of 
January,  1910,  up  to  the  1st  day  of  December, 
1911,  when  they  abandoned  It,  at  which  time 
the  plaintiffs  served  a  written  notice  on  them, 
which,  by  Its  terms,  notified  them  that  the 
plalntiflte  refused  to  accept  posseeslim  of  tlie 
hotel  or  relieve  the  defendants  from  any 
rights,  liabilities,  or  responsibilities  as  set  out 
and  specified  by  the  terms  of  the  lease  con- 
tract, and  that  the  plaintiffs  would  continue 
to  look  to  and  hold  them  for  the  payment  of 
the  rents  and  the  faithful  [>erformance  of  all 
the  terms  and  conditions  of  the  lease,  and 
that  they  would  be  asked  to  respond  to  them 
in  damages  for  any  and  all  loss  which  they 
may  suffer  by  reason  of  their  failure  to  com- 
ply with  the  terms  and  conditions  set  out  In 
said  lease;  that  the  hotel  and  premises  were 
at  their  disposal  under  the  terms  of  the 
lease,  and  that  the  plaintiffs  were  willing 
and  ready  to  perform  all  the  covenants, 
agreements,  and  stipulations  contained  In  the 
lease;  that  the  plaintiffs  would  make  such 
use  of  the  hotel  as  they  were  able;  and  that 
they  would  lease  the  same  for  the  balance  of 
the  term  covered  by  the  lease  contract  for 
the  benefit  of  the  defendants  and  for  the 
purpose  of  reducing  their  damages. 

It  is  alleged  that  while  the  lease  contract 
was  signed  only  by  the  plaintiffs  and  the  de- 
fendants J.  P.  Mason  and  E.  M.  Brown,  that 
the  defendant  B.  C.  Beane  was  at  the  time  of 
the  execution  of  said  lease  or  later  became  a 
party  thereto,  and  a  state  of  facts  Is  pleaded 
which  It  Is  contended  is  sufficient  to  establish 
the  same  liability  against  bim  as  against  the 
other  defendants. 

The  defendants  E.  M.  Brown  and  B.  O. 
Beane  filed  separate  motions  to  make  the 
original  petition  more  definite  and  certain, 
and  also  filed  separate  demurrers,  which  mo- 
tions and  demurrers  were  sustained  in  part 
and  oTerraled  tn  part,  and  exceptions  were 
duly  saved,  whereupon  an  amended  petition 
was  filed,  and  other  demurrers  filed  by  said 
defeidaut  whi^  were  oremiled  in  part  and 


sustained  In  part,  and  exceptions  saved, 
whereui>on  a  second  amended  petition  was 
filed.  There  was  also  filed  a  first  and  a  sec- 
ond supplemental  petition. 

In  the  first  cause  of  acdon  In  the  second 
amended  i>etttion  It  Is  alleged  that  at  the 
time  of  the  abandonment  of  the  leased  prem- 
ises on  the  1st  day  of  December,  1911,  there 
was  due  and  owing  as  rents,  under  the  terms 
of  the  lease,  the  sum  of  $2,027.84,  and  In- 
terest thereon,  and  Judgment  is  asked  for 
that  amount. 

In  the  second  cause  of  acUon  in  said  peti- 
tion It  Is  alleged  that  after  the  abandonment 
of  the  hotel  and  the  serving  of  said  notice  oa. 
the  defendants,  the  plaintiffs  took  possession 
of  the  same  and  continued  In  charge  thereof 
from  the  1st  day  of  December,  1911,  until  the 
2d  day  of  January,  1912,  during  all  of  which 
time  they  were  endeavoring  to  lease  the  same 
to  otiier  parties  for  the  remainder  of  the  term 
covered  by  said  lease,  and  that  on  the  2d 
day  of  January,  1912,  they  succeeded  in  leas- 
ing the  same  p»  W.  H.  Evarts  and  Jdhn  S. 
Watson  for  and  on  behalf  of  the  defendants 
for  the  remainder  of  the  time  covered  by  the 
lease;  that  they  went  into  the  possession  of 
the  some  and  operated  it  until  about  the 
1st  day  of  March.  1912,  when  they  abandoned 
It;  and  that  after  giving  defendants  credit 
for  all  rents  received  by  the  plaintiffs  from 
the  hotel,  op  to  the  Ist  day  of  March,  1912, 
the  defendants  were  liable  to  the  plaintiffs 
for  r^its  under  the  terms  of  the  lease  con- 
tract In  the  sum  of  $1,500,  and  interest  there- 
on, and  Judgment  la  asked  fer  tlvt  amount 
and  interest 

In  the  third  cause  of  action  in  said  peti- 
tion it  is  alleged  that  the  plaintiffs  during 
the  time  they  were  la  possession  of  the  leas- 
ed premises  from  the  1st  day  of  December, 
1911,  to  the  1st  day  of  Mar<di,  1912,  for  the 
puriwse  of  diminishing  the  liability  of  the 
defendants  to  the  plaintiffs  and  for  the  pur^ 
pose  of  continuing,  maintaining,  and  protect- 
ing the  business  established  therein,  the  cost 
and  expenses  to  which  they  were  put  ex- 
ceeded all  income  and  revenues  derived 
therefrom  In  the  sum  of  $417.75,  and  Jnds- 
ment  Is  asked  for  that  amount  . 

In  the  fourth  cause  of  action  of  said  peti- 
tion it  Is  alleged  that  the  plaintiffs  during  the 
time  they  were  In  i>osses8ion  of  the  leased 
premises  from  the  1st  day  of  December,  1911. 
to  the  1st  day  of  March,  1912,  for  and  on  be- 
half  of  said  defendants,  paid  the  sum  of 
$111.66  taxes  levied  against  the  hotel  fumi- 
tore  and  equipment  belonging  to  the  defend- 
ants located  on  said  premises,  and  that  in  or- 
der to  prevent  a  sale  and  removal  of  the 
same  therefrom  they  were  forced  to  pay  the 
same,  and  Judgment  is  asked  for  that  amount 
and  Interest. 

A  demurrer  was  sustained  to  the  third  and 
fourth  causes  of  action,  and  exceptions  duly 
saved. 

On  the  2lBt  day  of  April.  1S13,  the  plain- 
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tlffB  filed  their  first  rapplemental  petition, 
and  in  the  first  cause  of  action  therein  It  Is 
alleged  that  the  rents  which  had  accrued  nn- 
der  the  terms  of  said  lease  from  the  Ist  day 
of  April.  1912,  to  the  1st  day  of  April,  1913, 
amounted  to  the  sum  of  $5,134.70,  and  that 
the  d^endants  are  Indebted  to  the  plaintUfs 
for  said  amount  as  rents  under  the  terms  of 
aald  lease,  bat  that  they  have  wholly  ne^ect- 
ed  and  failed  to  pay  the  same,  and  Judgment 
Is  asked  tor  that  amount,  with  Interest 
thereon. 

In  Uie  Momd  cavse  of  actlcm  Ih  said  sup- 
plemental petition  it  is  alleged  that  while  in 
possesslcm  of  said  leased  premises  from  the 
lat  day  of  April,  1S12,  to  the  Ist  day  of  April. 
1913,  and  for  the  purpose  of  diminishing  the 
liability  of  the  defendants,  the  cost  and  ex- 
poiMS  to  which  they  were  put  eneeded  the 
Income  therefiram  In  the  sum  of  ^1,844.90, 
and  Judgment  Is  asked  for  that  amount,  with 
Interest  thereon.  The  defendant  B.  O.  Beane 
interposed  a  demnrrer  to  said  supplemental 
petition,  and  the  court  oremiled  the  demur- 
rer to  the  first  cause  of  action,  but  sustained 
It  as  to  the  sectrnd  cause  of  action,  and  ex- 
ceptions were  duly  saved. 

On  the  13th  day  of  April,  1014,  the  plaln- 
tifl^s  filed  their  second  supplemental  petition, 
and  the  auctions  In  the  first  cause  of  ac- 
tion of  the  same  are  practically  the  same  as 
the  allegations  in  the  first  cause  of  action 
in  the  first  supplemental  petition,  except  that 
they  ask  for  Judgment  for  the  rents  accruing 
under  the  lease  ccmtract  from  the  1st  day  of 
May,  1913,  to  tbe  1st  day  of  April,  1914, 
which  it  Is  allied  amounts  to  $5,676.10,  and 
they  ask  Judgment  for  tbat  amount,  with 
Interest  thereon.  And  the  allegations  in  the 
second  cause  of  action  therein  are  practically 
the  same  as  the  auctions  in  tbe  second 
cause  of  action  In  the  first  supplemental  peti- 
tion, with  the  exceptions  tbat  they  ask  for 
$1,844.90  damages,  with  interest  thereon. 
A  demurrer  was  filed  to  the  second  supple- 
mental petition.  The  court  oTerruled  it  as 
to  the  first  cause  of  action,  but  sustained  It 
as  to  the  second  cause  of  action,  and  excep- 
tions were  duly  saved. 

The  separate  answer  of  B.  O.  Beana  is: 
Q.)  A  general  denial;  and  (2)  It  Is  affirma- 
rely  alleged  that  the  defendants  were  evlct- 
ed  1^  tbe  plaintiffs  from  the  leased  premises 
on  or  about  the  1st  day  of  December,  1911, 
and  that  since  said  date  the  plaintiffs  bare 
been  wrongfully  In  possession  of  the  same 
without  the  consent  m  acquiescence  of  the 
defendants. 

Tite  separate  answer  of  B.  M.  Brown  Is: 
(1)  A  ^neral  doiial;  and  (2)  it  Is  admitted 
that  the  defiendants  abandoned  the  leased 
premises  on  op  about  the  1st  dsy  of  Decem- 
ber. 1911,  and  that  the  plainUfb  took  posses- 
sion of  the  same;  and  (3)  it  is  alleged  that 
the  plaintiffs  operated  and  conducted  the  ho- 
tel, and  that  the  earnings  therefrom  over  and 
above  the  expenses  of  operating  it  exceeded 


the  amount  of  the  rents  aa  provided  for  under 
the  terms  of  the  lease. 

The  Hon.  L.  M.  Poe,  district  Judge,  being 
disqualifled,  the  Hon.  H.  B.  Scheaffer,  a  mem- 
ber of  the  bar.  in  good  standing,  of  Tulsa 
county,  was  a^«ed  upcm  as  Judge  pro  tem- 
pore to  try  tbe  case. 

The  trial  of  the  cause  resulted  in  a  verdict 
and  Judgment  for  the  plaintiffs,  and  against 
the  defendants  J.  P.  Hastm  and  B.  M.  Brown 
in  the  sum  of  $3,684.28,  and  also  a  verdict 
and  Judgment  ^»inst  the  plaintiCCs  and  for 
tbe  deftodant  B.  G.  Beane.  In  due  time  a 
mothm  tor  a  new  trial  was  filed  by  tbe  plain- 
tiffs, overruled  and  exceptions  saved,  and 
tbe  case  Is  now  b^ore  us  on  appeal.  Upon 
the  conclusion  of  tbe  evidence,  the  defendants 
filed  a  demurrer  thereto,  and  the  court  In- 
structed the  Jury  as  follows: 

*'Tou  are  instructed  that  plaintiffs  cannot  re- 
cover in  this  case  against  the  defendauts  for  any 
rents  accruing  after  the  abandonment  of  Evarts 
and  Watson  as  alleged  in  the  second  count  of 
plaintiffs'  second  amended  petition  herein." 

[1]  And  this  action  of  the  court  is  assigned 
as  error.  The  error  complained  of  in  the 
case  arises  out  ot  the  holding  of  the  trial 
court  that  the  acts  and  conduct  of  the  plain- 
tiffs subsequent  to  the  abandonment  of  the 
leased  premises  by  Evarts  and  Watson 
amounted  to  an  acceptance  of  the  abandon- 
ment of  said  hotel  by  the  defendauts;  tbat 
these  acts  and  conduct  In  law  amounted  to 
an  acceptance  of  such  abandonment,  and  tbe 
plaintiffs  were  therefore  precluded  from  re- 
covering the  rentals  stipulated  and  provid- 
ed for  in  tbe  lease  contract,  from  and  after 
the  1st  d&y  of  March,  1912.  And  It  is  ear- 
nestly insisted  that  In  this  tbe  court  commit- 
ted prejudicial  error. 

Tbe  evidence  discloses  that  the  plaintiffs 
not  only  served  the  notice  on  tbe  defend- 
ants upon  their  abandonment  of  the  leased 
premises,  but  in  keeping  with  tbe  terms  of 
said  notice,  leased  said  hotel  to  Evarts  and 
Watson  for  tbe  rest  of  the  time  covered  by 
said  lease  contract,  and  that  after  tbey  aban- 
doned it  and  on  or  about  tbe  26th  day  ot 
October,  1912,  they  entered  into  another  lease 
contract  with  Snell  and  Remler,  and  that 
soon  thereafter  they  too  abandoned  said 
hoteL  There  is  a  stipulation  In  the  lease  con- 
tract with  Evarts  and  Watson,  and  also  the 
lease  contract  with  Sneel  and  Remler  to  tbe 
effect  tbat  the  lease  was  entered  Into  tor  one 
purpose  and  only  one  purpose,  namely,  to 
mitigate  the  damages  to  which  tbe  defend- 
ants were  liable  to  the  plaintlflb  under  the 
terms  of  said  lease  contract 

The  testimony  also  discloses  that  the  plain- 
tiffs wrote  many  letters  endeavoring  to  re- 
lease Che  premises;  that  they  also  advertized 
extensively  for  a  tenant;  and  that  all  of  the 
plalntHTs'  acts,  according  to  Uie  testimony, 
show  that  they  were  studiously  trying  to 
avoid  releasing  the  defendants  from  the  stip- 
ulation set  forth  In  said  lease  contract 

In  the  case  of  Hlggins  v.  Street,  19  Okl.  46. 
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92  Pac  154,  in  the  body  of  the  oplnton  it  is 
said: 

"A  lease  io  writiog  constitutes  a  written  con- 
tract and  the  lessee  cannot  surrender  it  or  be  re- 
leased from  its  terms  without  the  consent  of  the 
lessor,  and  it  is  absolutely  essential  to  the  termi- 
nation  of  the  term  that  both  the  lessor  and  the 
lessee  agreed  to  the  surrender.  ♦  •  •  Stew- 
art T.  Sprague  [71  Mich.  50],  38  N.  W.  673; 
Bourdereaux  t.  Walker,  78  III.  App.  63 ;  Milling 
T.  Becker,  96  Pa,  182;  Lane  v.  Nelson,  167  Pa. 
602.  31  AtL  864:  Scheelky  v.  Koch,  119  N.  C. 
80.  25  S.  E.  713;  Uvermore  t.  Eddy.  33  Mo. 
547;  Detroit  Pbarmacal  Oo.  t.  Bart,  124  Mich. 
220,  82  N.  W.  893;  Jonei  an  Landlord  and 
Tenant.  |  639." 

It  seemB  to  be  a  general  rule  of  law  laid 
down  In  this  jurisdiction  that  when  a  tenant 
abandons  the  premises  the  landlord,  at  his 
Section,  has  three  remedies:  (a)  The  land- 
lord may  enter  the  premises  at  once,  termi- 
nate the  lease  contract,  and  recover  the  rents 
due  np  to  the  time  of  the  abandonment;  or 
(b)  be  may  suffer  the  premises  to  remain  va- 
cant and  sue  on  the  contract  for  the  entire 
rents;  or  (c)  he  may  give  notice  to  the  de- 
fendant of  his  refusal  to  acc^t  a  surrender 
and  sublet  the  premises  for  the  unexpir^ 
term  of  the  lease  contract  for  the  benefit  of 
the  defendant  to  reduce  his  damages.  The 
^aintiffs  in  the  Instant  case  adopted  the 
last  ranedy  and  gave  notice  to  the  defend- 
ants in  writing  that  they  refused  to  accept  a 
Borrender  of  the  premises,  but  that  they 
would  take  possession  of  the  premises  and 
sublet  the  hotel  for  the  unexpired  term  of 
the  lease  for  the  benefit  of  the  defendants  to 
reduce  their  damages. 

The  defendants  J.  P.  Mason  and  B.  0. 
Beane  have  not  filed  briefs  In  this  case,  and 
have  not  otherwise  appeared  In  this  court, 
but  the  defendant  B.  H.  Brown  has  filed  a 
brief  In  which  he  contends  that  bis  position 
as  to  the  abandonment  of  the  premises  is  sus- 
tained by  tbe  decision  of  this  court  In  the 
case  of  Hargrove  et  aU  t.  Boorne,  150  Pac. 
121.  In  ttiat  oplni<w  Mr.  Justice  Hardy  used 
tbe  following  language: 

"It  is  true  that  after  premises  are  wrongfully 
abandoned  by  the  tenant  the  landlord  may  take 
possessiOD  of  the  premises  for  the  protection  and 
preservation  thereof,  in  which  case  his  measure 
of  damages  would  b«  the  agreed  rental  as  fixed 
by  the  terms  of  the  contract :  or  he  may  let  the 

E remises  stand  vacant,  and  in  that  event  would 
e  entitled  to  collect  the  rent  according  to  the 
terms  of  tbe  lease ;  or  he  may  give  notice  to  the 
tenant  of  bis  refusal  to  accept  a  surrender,  when 
such  notice  can  be  given,  and  sublet  the  premises 
for  the  unexpired  term  for  the  benefit  of  the  ten- 
ant to  reduce  tbe  damages.'* 

It  Is  true  that  this  court  held  In  that  case 
that  the  plaintiff  was  not  entitled  to  recover, 
but  the  facts  in  this  case  are  ijuite  different 
from  the  facts  in  the  case  at  bar.  No  notice 
was  served  on  the  lessee  as  in  this  case;  the 
premises  were  not  sublet  as  ba«,  an4  no  at- 
tempt was  made  so  to  do. 

The  rule  of  law  applicable  to  this  case  Is 
well  stated  in  21  Cyc.  1373,  which  reads  as 
tftllowa: 


"An  express  agreement  to  accept  the  premioea 
need  not  be  shown,  but  the  landlord's  consent 
may  be  implied  from  circumstances  and  from 
tbe  acts  of  tbe  parties.    There  must,  however, 
i  be  some  unequivocal  act  on  the  part  of  the  land- 
'lord  which  unmistakably  evinces  an  intention  on 
his  part  to  terminate  t£e  lease  and  the  relation- 
!  ship  of  landlord  and  tenant" 

In  UnderhUl  on  Landlord  and  Tenant,  vol. 
2,  i  728.  a  discussion  of  the  resumption  of 
possession  by  landlord  as  an  acceptance  of  a 
surrender,  we  find  this  language: 

"Tbe  mere  going  into  possession  of  the  prem- 
ises by  the  landlord  after  tbe  tenant  baa  moved 
out  before  tbe  expiration  of  the  tenn.  Is  usually 
not  an  acceptance  of  the  surrender.  The  in- 
tention of  tbe  landlord  in  re-entering  and  tbe 
motives  with  which  this  act  was  accompanied 
are  very  materiaL  *  *  *  Of  course,  if  a  land- 
lord, within  a  short  time  after  the  tenant  has 
gone  out  shall  take  possession  of  them  without 
anything  being  brought  home  to  the  tenant  to 
show  that  the  intent  of  tbe  landlord  is  to  hold 
bim  for  the  rent  a  slight  presumption  of  an  in- 
tention on  the  part  of  the  landlord  to  accept  the 
surr«ider  may  arise  which  is  for  the  landlord  to 
rebut  by  proof  of  facts  and  circumstances  which 
will  show  a  contrary  intention.  •  •  •  If  the 
landlord  takes  possession  and  charge  of  the  prop- 
erty after  the  tenant  has  abandoned  it  merely  to 
protect  it  from  injury,  or  if,  knowing  that  the 
tenant  does  not  mean  to  retain,  be  rents  it  on 
account  of  the  tenant,  these  acts  may  not  show 
an  acceptance  of  tbe  surrender  on  his  part  but 
If,  after  an  abandonment  he  takes  possession 
and  rents  the  premises  on  his  own  account  this 
is  conclusive  evidence  of  a  surrender."  Annour 
Packing  Co.  v.  Des  Moines  Pork  Co.,  116  Iowa, 
723,  89  N.  W.  196,  93  Am.  St  Rep.  270 ;  White 
V.  Berry,  24  R.  I.  74,  62  AtL  682;  Aberdeen 
Coal  &  Mining  Co.  v.  City  of  Evanaville,  14  Ind. 
App.  621,  43  N.  E.  316;  Duffy  v.  Day,  42  Mo. 
App.  63S;  WUliamsOD  v.  Grossett  62  Ark.  393, 
30  S.  W.  27;  Terstegge  v.  First  German  Mutual 
Benev.  Soc,  92  Ind.  82,  87,  47  Am.  Rep.  136; 
Whitman  v.  Louten,  3  N.  X.  Supp.  754;  Haynea 
V.  Aldrich,  13S  N.  T.  287.  31  N.  B.  94,  28  An. 
St.  Rep.  636;  Hays  v.  Goldman.  7%  Ark.  251,  72 
S.  W.  563, 

It  is  evident  to  our  minds  that  from  the 
facts  disclosed  in  this  case  that  the  plaintiffs 
did  not  evidence  any  intention  on  their  part 
of  accepting  a  surrender  or  an  abandonment 
of  the  hotel  by  the  defendant,  bat  on  the 
other  hand  the  evidence  shows  that  It  was 
tbeir  manifest  intentlw  not  to  accept  a  sur- 
render of  the  premises,  or  release  the  d^end- 
ant  from  the  payment  of  rents  or  the  per- 
formance of  conditions  and  stipulations  set 
forth  and  contained  In  said  lease  contract. 
It  is  clear  to  our  minds  that  the  court  com- 
mitted prejudicial  error  in  giving  said  In- 
struction. 

[2]  It  Is  contended  that  the  trial  court 
erred  in  sustaining  a  demurrer  to  the  causes 
of  action  in  the  second  amended  petition  and 
in  the  supplemental  petitions  wherein  the 
plaintiffs  seek  to  recover  the  taxes  they  paid 
on  the  defendants'  furniture  located  In  tbe 
hotel,  and  also  wherein  they  seek  to  recover 
as  damages  the  losses  sustained  by  them 
while  operating  the  hotel.  It  Is  contended 
that  the  lease  contract  is  sometlilDg  more 
than  a  mere  lease  contract;  that  aside  from 
tlie  mere  rentals  to  be  derived  from  the  hotel 
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voder  the  terras  of  the  lease  contract,  It  was 
a  distinct  and  Integral  part  of  the  considera- 
tion moving  from  the  plaintiffs  to  the  de- 
fendants that  said  hotel  should  he  famished, 
equipped,  and  maintained  as  a  hotel,  and 
maintained  as  a  going  concern,  during  the 
entire  time  covered  by  the  lease  contract; 
that  It  was  the  right  and  purpose  of  the 
plaintiffs  under  tbe  law  not  onl;  to  presorre 
the  tangible  property,  but  to  preserve  any 
and  all  things  which  constituted  a  part  there- 
to as  for  instance,  the  peculiar  business  that 
bad  been  established  therein,  to  the  end  that 
their  Investment  should  develop  Into  and  as- 
some  a  permanent  and  stable,  character  as 
a  hotel  and  be  so  regarded  by  the  public,  and 
In  support  of  this  contention  the  plaintiffs 
rely  upon  the  following  provlidons  of  said 
contract,  to  wit : 

"Said  building  and  premises  to  be  used,  occu- 
pied, and  operated  bj  the  lessees  as  a  hotel,  to 
be  fomished,  equipped,  and  maintained  through- 
oat  by  the  lessees  at  their  own  cost  in  a  modem 
asd  up-to-date  manner,  and  to  be  maintained  in 
■och  condition  during  tbt  life  of  tins  lease,  natu- 
ral wear  and  tear  of  building  and  damages  can»- 
ed  by  the  elements  excepted.** 

It  Is  shown  that  the  defendants  complied 
with  tbe  provisions  of  the  contract  in  this: 
That  they  furnished  and  equipped  tbe  prem- 
ises as  a  hotel  in  a  modern  and  u[>>to-date 
manner  and  operated  it  for  about  23  montlis, 
and  when  they  abandoned  it  they  left  such 
furniture  and  equipment  in  the  hotel  and  on 
the  premises,  and  so  far  as  the  record  dlscl(»- 
es  they  are  stlU  in  the  hotel  and  on  the 
prranises.  It  Is  not  contended  that  the  de- 
fendants breached  their  contract  in  failing 
and  refusing  to  furnish  and  equip  tbe  hotel 
In  a  modern  and  up-to-date  manner,  but  it 
is  ctmtended  that  the  plaintiffs  are  entitled 
to  have  the  hotel  maintained  and  operated 
as  a  going  concern  under  the  terms  of  this 
lease  contract;  that  the  plaintiffs  did  so 
maintain  and  operate  It  after  they  took  pos- 
sesaion  thereof;  and  that  they  are  entitled  to 
xeoow  as  damages  the  expenses  they  incur- 
red-while  BO  i^raUng  and  maintalnli^  the 
hotel  over  and  above  the  Income  therefrom. 

We  are  not  able  to  place  the  construction 
on  the  conteact  cimtended  for,  because  firom  a 
careful  reading  of  It  we. are  not  able  to  say 
that  It  was  within  the  oootemplatlMi  of  the 
parties,  that  it  was  a  part  of  the  ccmsldera- 
tlon  of  the  omtract  that  the  hotel  slmnld  be 
maintained  as  a  gidng  concern  during  the 
whole  life  of  the  lease,  but  <m  the  other  hand 
we  believe  a  better  interpretation  of  the  lan- 
guage is,  that  it  places  a  limitation  upon  the 
use  of  the  property.  We  do  not  believe  that 
plaintiffs  are  entitled  to  recover  damages  for 
fancied  cr  probable  adrantages  that  might 
be  d^ved  from  maintaining  the  hotel  as  a 
going  concern  during  the  whole  life  of  the 
lease  for  such  pn^ts  would  be  c(»i]eetural  and 
Qeculatlve  In  their  nature  and  would  depend 
upon  the  chance  of  the  busittera  and  perhaps 


other  contingencies,  and  besides  it  is  not 
shown  that  the  hotel  as  a  going  concern  had 
any  value,  hat  on  the  other  hand  the  evi- 
dence does  show  that  the  expense  of  operat- 
ing it  exceeded  the  income  derived  therefrom, 
both  before  and  after  it  was  abandoned  by 
the  defendants. 

We  believe  that  the  measure  of  the  dam- 
ages in  tbe  instant  case  is  llzed  by  the  stat- 
ute (section  2889,  Bevlsed  Laws  of  1910), 
which  reads  as  follows : 

"Notwithstanding  the  provisions  of  this  chap- 
ter, no  person  can  recover  a  greater  amount  in 
damages  for  the  breach  of  ao  obligation  than  he 
could  have  gained  by  the  full  performance  there- 
of on  both  sides,  except  in  cases  where  recovery 
may  be  for  exemplary  damages  and  penal  damag- 
es, and  in  sections  2871  and  287&" 

It  will  be  noted  that  by  these  provisions  of 
the  statute  the  primary  purpose  of  awarding 
damages  Is  to  compensate  tbe  party  injured, 
but  the  damages  are  limited,  except  In  cer- 
tain cases,  to  the  compensation  the  Injured 
party  could  have  gained  by  a  full  perform- 
ance of  the  contract  by  both  parties;  and 
hence  from  the  facts  as  shown  by  this  record 
we  conclude  that  the  lease  contract  itself 
furnishes  tbe  measure  of  damages,  and  that 
the  plaintiffs*  recovery  Is  limited  to  the  ren- 
tals as  fixed  by  the  lease  contract.  See  Har- 
grove et  aL  V.  Bourne,  supra.  The  court  did 
not  err  in  sustaining  the  demurrers  to  said 
causes  of  action. 

This  cause  is  reversed  and  remanded  to 
the  trial  court,  with  directions  to  set  aside 
the  Judgments  heretofore  rendered  by  him, 
and  to  grant  a  new  triaL 

PBB  CDBIAlf .  Adopted  in  whole. 


(61  Okl.  SSO) 
CHILSON  V.  McFARLAND.    (No.  78B0.) 
(Supreme  0)urt  of  Oklahoma.  Nov.  14,  1916.) 

(SifUatnu  ly  the  Court.) 
CoapoRATions   ®=»244(1)  —  Stoceholokbs  — 

LXABILITT. 

Svliabus  in  cause  No.  7851.  Frank  M.  Ghil- 
son,  Trustee  In  Bankruptcy  of  Alderson  Coal 
Company,  v.  J.  D.  Oavanagli,  160  Fae.  601, 
adopted. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  tS  960,  961,  964,  977 ;  Dec  Dig.  «s> 
244a).] 

Commissioners'  Opinion,  Division  No,  3,  Er- 
ror from  District  Court,  Pittsburg  County; 
R.  W.  Higgins,  Judge. 

Action  by  Frank  M.  COiilson,  trustee  In  bank- 
ruptcy of  Alderson  Coal  Company,  against  F. 
J.  McFarland.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

Wm.  H.  FoUer  and  George  M.  Porter,  both 
of  McAlester,  for  plaintiff  in  error.  Gordon  St 
Melmds,  of  HcAlester.'for  defendant  In  error. 

JOHNSON,  G.  l%e  opinion  by  this  court  on 
October  17,  1916.  hi  case  No.  7S51.  Frank  M. 
Cbilson,  Trustee  in  Bankruptcy  of  Alderson 
Coal  Company,  v.  J.  E.  Cavanagh,  160  Pac. 
601,  is  decisive  of  the  issues  involved  here :  and 
under  that  authori^  this  cause  should  be  af- 
firmed. 

PER  CURIAM.   Adopted  In  Whole. 
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(CS  Okl.  6S3) 

U  M  GOURTHOnSE  OF  OKMULGEE 
CX>UNTT.   (No.  8446.) 

(Sapreme  Oonrt  of  OktahoniB.   Nov.  14,  1916.) 

(ByVaTrnw  ty  iU  Court.) 

'1.  Countub  ^=»58— CouiTTT  Boabd— "Deci- 
sion"—Review. 
Tbe  decision  of  ■  board  of  oountr  comm1»- 
■ioners,  made  in  determinin;  the  proper  loca- 
tioo  of  &  county  courthouse  and  jail,  and  which 
iBTolTea  a  aelectfoa  between  difTerect  aites,  beibifr 
judicial  in  its  nature,  ii  a  "decision"  from  which 
an  appeal  will  lie  to  tbe  district  court,  pursuant 
to  section  1640,  Rev.  Laws  1910,  as  amended 
b7  Act  March  11,  1916  (Sess.  Laws  191S,  c 
117,  p.  205). 

[Ed.  Note.— For  other  eases,  see  Ooonties, 
Cent  Dig.  SI  76-80;  Dec  Dig.  <8=>58. 

For  other  definitions,  see  Words  and  Phrases, 
nrst  and  Second  Series,  Pedsioo.] 

2.  CoNarrrnTioNAi.  Law  ^»67  —  Couivtiks 
•=358— "Judicial  Powkb"— "Judicial  Act" 

— "MiNISTEMAL." 

"Judicial  power"  is  authority  to  hear  and  de- 
termine, where  the  rights  of  persons  or  property, 
or  the  propriety  of  doing  an  act,  is  the  subject- 
matter  of  adjaaication;  and  a  "judicial"  act  in- 
ToWes  the  exercise  of  Judgment  or  discretion. 
Bat  where  the  law  enjoins  a  duty,  preKcribinc 
an4  defining  the  time,  manner,  and  occasion  of 
ita  performance^  with  such  certainty  that  noth- 
ing remains  for  judgment  or  discretion,  the  duty 
and  act  is  each  ministerial. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  8  123;  Dec.  Dig.  «=>67;  Coun- 
ties, (>nt  Dig.  ({  76-80;  Dec  Dig.  «s>58. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Judicial  Act;  Judicial 
Power;  Ministerial.] 

8.  CotTKTIES  ^=>58— COUKTT  BOABD— AFPEAU 

DE0J6I0N8— Notice. 
In  a  proceeding  had  before  the  board  of 
county  commissioners,  involving  a  contest  be- 
tween the  owners  of  property  offered  as  a  dona- 
tion for  a  courthouse  site,  an  appeal  prosecuted 
from  the  action  of  the  board  by  the  county  at- 
torney in  the  name  of  the  county,  upon  the  writ- 
ten demand  of  15  freeholders,  as  authorized  in 
amended  section  1640  and  section  1041,  ReT. 
Laws  1910,  does  not  require  that  notice  thereof 
be  served  upon  or  given  the  owners  of  the  site 
selected. 

[Bd.  Note.— For  other  cases,  see  Counties, 
CenL  Dig.  (fi  76-SO;  Dec.  Dig.  4=358.1 

(Adiitionvl  BtfttabuM  by  BditorM  Btaff.) 

4.  wobds  and  paubes  —  *^uabi  judicial 

Duty." 

A  quasi  Judidal  duty  Is  one  lying  in  the 
judgment  or  discretion  of  an  oflicer  other  than  a 
judicial  officer,  and  tbe  function  is  termed  "quasi 
judicial"  when  such  an  officer  la  charged  with 
looking  into,  and  acting  upon  facts  not  m  a  way 
which  the  law  specifically  directs,  bat  after  a 
discretion  in  its  nature  judiciaL 

[Ed.  Note.— For  other  deflnitioni,  see  Words 
and  Phrases,  First  and  Second  Series,  Quasi 
Judicial.] 

Error  from  District  Court,  Okmulgee  Coun- 
ty ;  Ernest  B.  Hughes.  Judge. 

In  the  matter  of  location  of  a  courthouse 
in  Okmulgee  County.  From  a  Judgment  dis- 
missing an  appeal  from  a  decision  of  the 
Board  of  County  Commissioners  locating  the 
•Ite  for  a  county  courthouse,  the  County  and 


certain  taxpayers  bring  error.  Reversed  and 
remanded. 

Wm.  U.  Matthews,  ot  Okmulgee,  for  plaln- 
tilEB  In  emv.  Herwlne  ft  Newhouse  and  Job. 
W.  Gblldna.  all  of  Okmolgee,  and  West  ft 
Hagan,  ot  (Htlahoma  OU7,  tor  defendants  In 

error. 

SHARP,  J.  May  4, 1916^  bf  a  Tote  «f  two 
to  one,  the  county  commlssloDers  of  Okmul- 
gee coun^  selected  as  a  site  for  the  county 
eourtbonse  about  to  be  constructed  In  the 
dty  of  Okmulgei^  Okmulgee  county,  cwtaln 
lots  In  block  110  of  Bald  cUy,  owned  by  James 
PaiUnson,  J.  D.  Brazeel,  and  Anne  Thomas, 
reqieetlvely,  and  the  same  vote  declined 
to  condder  and  aoc^  as  a  site  for  said 
courthouse  certain  lots  In  block  60  of  said 
city,  miese  tracts  are  designated  in  the  rec- 
ord and  the  briefis  of  counsel  as  tbe  Parkin- 
son and  Baker  sites,  and  we  shall  so  refer 
to  them.  Within  20  days  of  the  action  of  the 
board,  upon  written  demand  of  75  freeholders 
of  Okmulgee  county,  tbe  county  attorney  of 
said  county  prosecuted  an  appeal  from  tbe 
deci^on  of  the  bosrd  of  county  commissioners 
in  the  selection  of  tbe  Parkinson  Bite,  whidi 
said  appeal  was  In  due  time  lodged  In  the 
district  court  Notice  of  appeal  was  served 
upon  <»e  monber  of  the  board  of  county 
commissioners.  Thereafter  tbe  board  of 
county  commisEdoners,  and  Parkinson,  Bra- 
zeel.  and  Thomas,  flled  their  respective  mo- 
tions to  dismiss  the  appeal  prosecuted  by  the 
county  atton^ey  for  and  on  behalf  of  tbe 
said  freeholders,  on  the  grounds:  (1)  That 
no  notice  of  au  appeal  had  been  served  on 
either  Parkinson,  Brazeel,  or  Thomas;  and 
(2)  that  the. action  of  the  board,  iu  selecting 
a  site  for  the  location  of  the  courthouse,  was 
not  an  appealable  order. 

Tbe  power  of  the  t>oard  ot  commissioners 
to  act,  and  tbe  regularity  of  Its  proceedings, 
are  not  brought  In  question.  It  appears  from 
the  transcript  of  the  proceedings  had  before 
the  board  of  county  commissioners:  That 
on  the  1st  day  of  May,  1916.  a  body  known  as 
the  citizens'  advisory  board  held  a  meeting 
for  the  purpose  of  selecting  a  free  site  for 
the  courthouse  and  Jail.  That  on  said  date 
there  had  been  flled  with  the  county  commis- 
sioners deeds  and  abstracts  for  two  lots  or 
parcels  of  ground,  in  response  to  a  notice 
given  by  said  board  that  all  persons  offering 
free  sites  should  file  their  deeds  with  the 
county  clerk  by  2  o'clock  p.  ni.  on  said  1st 
day  ot  May.  Tbe  sites  proposed  were  aa 
follows:  Tbe  Parkinson  site,  situated  at  the 
corner  of  Seminole  and  Seventh  streets; 
and  the  Stuart  site,  situated  at  the  comer  of 
Fifth  street  and  Central  avenue.  That  on 
said  date,  between  the  hours  of  2  o'clock  aud 
3  o'clock  p.  m.,  both  the  owners  ot  tbe  Parkin- 
son site  and  the  Stuart  site  offered  to  enlarge 
the  respective  sites  donated  by  them,  but  be- 
fore a  vote  was  taken  thereon  one  Baker 
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tendered  to  the  advisory  board  a  tract  of 
land  at  Grand  avenne  and  Fifth  street.  After 
said  adrlBorr  board  viewed  and  Inspected 
said  latter  cdte,  on  a  second  ballot  b^ng  tak- 
en, the  same  was  nnanimoosly  chosen  as  the 
coorthouae  site.  Thereafter  said  Baker,  be- 
Ihs  the  owner  of  said  lands  so  selected,  of- 
fered and  tendered  to  the  county  commls- 
slcHiers  a  deed  and  abstract  covering  and  em- 
bracing the  tract  of  land  selected  by  the 
advisory  committee.  Thus  It  appears  that 
at  the  time  the  board  acted  there  was  present- 
ed to  It  for  its  consideration  and  choice  both 
the  Parkinson  ^d  Baker  sites.  From  the 
memorandom  of  the  proceedings  had  by  the 
board  at  its  meeting  of  Bfay  4th  it  seems  that 
■aid  body  refused  to  consider  tbB  Baker  site, 
becftose  the  offer  was  filed  "one  day  late  in 
the  oonnly  derk's  office."  Tba  demand 
served  npon  t3w  eoonty  attorn^  by  the  said 
freeholders  contains  a  recital  that  prior  to 
the  decision  by  said  board  there  had  been 
filed  with  the  county  derk  of  Okmulgee  coun- 
ty a  petition  protestliu;  against  the  selection 
of  the  Parkinson  site,  and  against  the  county 
commissioners  making  the  selection  of  any 
■tte  on  said  date,  because  of  what  was  claim- 
ed to  be  a  much  more  advantageous  and 
destiable  site  offered  by  Baker,  and  that  said 
protest  was  by  said  commissioners  ommled. 
disallowed,  and  rejected  in  aD  things. 

(1]  The  statute  by  which  we  are  to  deter^ 
mine  the  right  of  the  county  attorney  to 
prosecute  an  appeal,  as  was  done  in  the  case 
at  bar,  is  section  1640,  Rev.  Laws  1910,  as 
amended  by  the  act  of  March  11,  1015  (Sesa. 
Laws  lOlS,  c  117,  p.  20S),  which  reads: 

"From  all  decisiottB  of  the  board  of  commls- 
■ionera,  upon  matters  properly  before  tbem,  there 
aliall  be  allowed  an  appeal  to  the  diirtrict  court 
by  any  persons  aggrieved,  incloding  the  counto^ 
by  its  county  attorney,  upon  filing  a  hood  with 
nfficieot  penalty,  and  one  or  more  sureties  to  be 
approved  by  the  county  clerk,  conditioned  that 
the  appellant  will  proiecute  his  or  her  appeal 
without  delajr,  and  pay  all  cost  that  he  or  she 
may  be  adjudged  to  pay  In  the  said  district 
court;  said  bond  shall  be  executed  to  the  couoCy, 
and  may  be  sued  in  the  name  of  the  county  upon 
breach  of  any  condition  tlwreln:  Provided,  that 
the  county  attorney,  upon  the  written  demand  of 
at  least  Bfteen  (16)  freeholders  of  the  county, 
shaU  take  an  appeal  from  any  action  of  the 
board  of  county  commissioners  when  said  action 
relates  to  the  interests  or  affairs  of  the  county 
at  large  or  any  portion  thereof,  in  the  name  of 
the  county,  when  be  deems  it  to  the  Interest  of 
the  county  bo  to  do;  and  in  such  case  no  bond 
Shan  be  required  or  given  and  np<»t  serving  the 
notice  provided  for  in  the  next  section  the  coun- 
ty clerk  shall  proceed  the  same  as  if  a  twnd  had 
been  filed." 

It  Is  said  by  counsel  for  defendants  in  er- 
ror that  the  word  "dedaions,"  found  at  the 
beginning  of  said  section,  refers  only  to  de- 
cisions that  are  judicial  or  of  a  judicial  char- 
acter, and  not  merely  to  those  that  are  minla- 
terlal,  and  that,  where  It  Is  provided  in  said 
section  that  the  cpnnty  attorney  npon  demand 
of  the  required  number  of  freeholders  shall 
take  an  appeal  from  "any  action"  of  the 
board  of  coonty  commlBsioners,  the  role  ejns- 


dem  generis  is  applicable,  and  that  the  words 
"any  action"  refer  to  a  "Judicial  decision." 

[2]  It  la  unnecessary  that  we  should  at 
this  time  determine  whether  or  not  an  appeal , 
will  lie  to  the  district  court  from  a  purely 
ministerial  act  of  the  board  of  county  com- 
missloners  when  prosecuted  by  the  county 
attorney,  or  the  constitutionality  of  said  pro- 
vision ;  for,  In  our  opinion,  the  action  of  the 
board  In  making  a  decision  between  contend- 
ing forces  and  In  determining  the  rite  for  the 
courthouse  was  of  a  Judicial  character,  or 
what  is  commonly  termed  "quasi  Judicial." 
The  right  to  select  a  conrtbouse  site  includes, 
necessarily,  the  power  to  decide  that  one  site 
is  more  suitable  than  another;  to  take  evi- 
dence if  necessary,  and  adjudicate  npon  the 
merits  ot  the  different  locations. 

[4]  A  quasi  Judldal  duty  is  one  lying  in 
the  judgment  or  discretion  of  an  <MBacer  other 
than  a  judicial  officer.  When  such  an  officer 
is  diarged  with  looking  Into  and  acting  nprai 
facta  not  in  a  way  which  the  law  specifically 
directs,  but  after  a  discretion  in  its  nature 
judicial,  the  function  is  termed  "quasi  jndl- 
daL"  An  act  is  judicial  when  it  requires 
the  exercise  of  judgment  or  discretion  by 
one  or,more  persons,  or  by  a  corporate  body 
when  acting  as  public  officers  in  an  <Adal 
dmracter,  in  a  manner  whidi  seems  to  them 
just  and  equitable.  State  ez  leL  Board  of 
I/lqnldation  v.  Briede,  117  La.  188.  41  South. 
487;  Grider  t.  Tally,  77  Ala.  422,  64  Am. 
Bep.  65;  Malmo  v.  Commlsslotten,  72  Conn. 
1,  43  AtL  48C ;  PeosAe  t.  Board  of  Superris- 
ors,  %  Barb.  Qi.  T.)  408;  Throop  oa  Public 
Officers,  I  663.  The  locaticm,  size,  avallabil* 
ity.  and  suitableness  of  the  Parkinson  site 
called  for  the  exerdse  of  judgment  and  dis- 
cretion, as  did  the  tight  of  the  board  to  con- 
sider and  dedde  whether  or  not  it  would  take 
into  conslderatlai  the  Baker  site,  or  make  an 
ind^Mndoit  selection.  We  know  jndldally 
that  in  the  matter  of  selecting  sites  for  court- 
houses and  jaUs  many  thin^  are  to  be  tokan 
into  consideration.  Itae  question  is  not  to 
be  determined  alone  by  the  present  popula- 
tion, but  by  the  future  prospective  growth  of 
the  seat  of  local  government.  Molacek  t. 
White,  81  Okl.  603,  122  Pae  623.  The  slse 
of  the  grounds,  the  public  convenience,  the 
character  of  adjacent  property,  freedom  from 
exposure  to  fire,  and  sanitary  advantages, 
all  form  Important  factors  and  call  for  the 
exercise  of  sound  business  Judgment  on  the 
part  of  those  offidals  in  charge  of  the  affairs 
of  the  county  at  large.  Aa  there  was  vested 
in  the  board  the  power  of  choice  and  selec- 
tion between  the  respective  sites,  the  solu- 
tion of  a  public  question  involving  a  contro- 
versy in  which  dtizena  differed,  and  which  it 
was  incumbent  upon  the  board  to  decide,  the 
duty  resting  upon  tbem  was  not  ministerial; 
for  a  ministerial  act  Is  one  which  an  offidal 
performs  in  a  given  state  of  facts  in  a  pre- 
scribed manner,  in  obedience  to  the  mandate 
of  legal  authority,  without  rei^rd  to  his  own 
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judgment  upon  tlie  propTlety  of  the  act  being 
done.  Marcum  v.  Lincoln,  42  W.  Va.  263, 
26  S.  E.  281,  36  L.  R.  A.  296;  Buroam  v.  Ter- 
rell, 97  Tex.  309,  78  S.  W.  500;  Raloey  t. 
Ridgeway.  151  Ala.  632,  43  South.  S43 ;  Sul- 
UTao  V.  Sbanklln,  63  Cal.  247;  Mississippi  t. 
Johnson,  4  WalL  475, 18  L.  Ed.  437;  Mechem 
OD  Public  Officers,  par.  657. 

What  we  have  said  In  respect  to  the  quasi 
Judicial  acts  of  the  board  of  county  commls- 
slouers  Is  not  to  be  construed  as  holding  that 
such  boards  Id  this  jurisdiction  are  not  in- 
cluded within  the  provision  of  section  1,  art 
7,  Constitution,  vesting  the  Judicial  power 
of  the  state  in  the  courts  named  therein,  "and 
mcti  other  courts,  commissions  or  boards"  as 
may  be  establlahed  by  law.  Whether  the 
board  of  county  commissioners  come  within 
the  meaning  of  this  section  of  the  Constitu- 
tion, Is  uunecesaary  to  the  decision  of  the 
present  case. 

13]  Sec.  1640,  supra,  differs  not  material- 
ly from  section  37,  art.  9,  c.  22,  of  the  Stat- 
utes of  1893,  before  the  court  In  County  Com- 
missioners T.  Haines,  4  OkL  701,  46  Pae.  561, 
where  It  was  held  that  the  board  of  county 
commissioners,  in  determining  that  stock 
should  not  be  restrained,  acted  judldally, 
and  that  an  appeal  to  the  district  court  woutd 
lie  Id  such  case.  That  an  appeal  from  the 
action  oC  the  board  of  county  commissioners 
will  Ue,  where  the  decision  or  order  appeal- 
ed ftom  is  judicial  in  Its  nature,  is  recog- 
nized in  Territory  ex  rel.  Ridings,  Co,  Atty.,  v. 
NeTlIle,  10  Okl.  79,  60  Pac.  740.  In  tl^at  case 
it  was  b^d  that  the  duty  devolved  upon  the 
commissioners  did  not  call  for  the  exercise 
of  judgment  or  discretion,  but  was  one  purely 
administrative  in  Its  nature,  and  ministerial 
In  its  c^racter-  In  Smith  v.  Board  of  Com- 
mluioners,  26  OkL  819,  110  Pac.  669,  the 
plaintiffs  In  error  were  taxpayers  of  Rogers 
county,  and  brought  a  suit  in  the  district 
court,  seeking  an  Injunctlou  against  the 
board  of  county  commissioners  enjoining 
them  from  letting  a  contract  for  the  con- 
■trncUon  of  a  bridge  at  a  certain  point 
across  the  Verdigris  river.  It  was  contended 
try  the  defendants  In  error  that  an  Injunction 
Shonld  not  be  granted  because  the  plaintiffs 
in  error  bad  an  adequate  remedy  at  law; 
tbat  Is.  by  the  statute  granting  to  taxpayers 
(now  freebolderiO  the  rlgbt  of  an  anwal  from 
any  action  of  the  board  of  county  commis- 
sioners affecting  the  Interest  or  affairs  of  the 
county  at  large.  The  contention  was  sus- 
tained and  the  injunction  denied,  because  it 
was  said  the  plaintiffs  had  a  complete  and 
adequate  remedy  at  law,  under  the  provisions 
of  section  1600,  Comp.  Laws  1909.  It  may 
be  noted  that  the  latter  section  is  Identical 
with  section  1640,  Rev.  Laws  1910.  The  de- 
cision of  the  court  was  rested  upon  the  opin- 
ion of  the  Supreme  Court  of  Dakota  Terii- 
tory  in  Wood  et  aL  v.  Bangs,  1  Dak.  179,  46 
N.  W.  686.  In  the  opinion^  attention  was 
callfid  to  tbe  fact  tbat  the  statute  last  cited. 


governing  appeals  from  the  action  or  decision 
of  comity  boards  of  commissioners,  was  sub- 
stantially the  same  as  that  In  force  in  Da* 
kota  Territory  (chapter  9,  art.  7,  S  610,  Code 
1887).  Learned  counsel  for  defendants  in  er- 
ror call  attention  to  the  fact  that  the  (pinion 
In  Wood  et  at  v.  Bangs  was  rendered  In  1875, 
or  long  prior  to  the  1887  compilation  of  the 
Dakota  statutea  The  statute  referred  to  In 
the  Dakota  opinion  is  section  31,  c.  4,  Laws 
1868-69.  From  the  opinion  of  the  court  and 
a  manuscript  copy  of  the  act  we  are  informed 
that  the  1869  statute  provided  for  an  appeal 
to  the  district  court  of  the  county  from  a  de- 
dslrai  of  tbe  county  commissioners,  upon  all 
matters  properly  before  them  by  any  person 
aggrieved,  upoa  the  giving  of  the  bond  re- 
quired. The  provision  authorizing  an  appeal 
by  tbe  county  attorney  upon  written  demand 
of  taxpayers  or  freeholders  of  the  county 
from  any  action  of  the  board  of  county  com- 
missioners, when  said  action  relates  to  tbe 
interests  or  affairs  of  the  cotmty  at  large,  or 
any  portion  thereof,  does  not  appear  to  have 
been  at  the  time  of  the  decision  a  part  of  the 
statute  law  of  Dakota  Territory,  and  hence 
was  not  before  tbe  court  for  conslderaticKU 
But  tbe  statute  construed  was  less  compre- 
hensive In  respect  to  the  rlgbt  of  appeal  than 
section  610  of  the  1887  statute,  adopted  with 
unimportant  modificaticms  by  the  first  Legis- 
lative Assembly  of  the  territory  of  Oklahoma 
(section  37.  art.  6,  C.  24.  Stat  Okl|  189(9. 
Hence  we  think  the  force  of  the  opinion  as 
an  authority  is  not  destroyed,  but,  on  tbe 
other  hand,  contains  a  sound  ^podtlon  of 
the  law. 

In  Parker  et  al.  v.  Board  of  CJounty  Com- 
missioners of  Tillman  Ck>unty,  41  Okl.  723, 
139  Pac.  981,  the  right  of  appeal  from  tbe 
decisions  of  a  board  of  county  commissioners, 
involvlDg  tbe  exercise  of  judicial  iwwer  and 
discretion,  is  expressly  recognized.  Section 
7609,  Rev.  Laws  1910,  required  that  the 
board  of  county  commissioners  should  provide 
all  roads  Improved  under  tbe  provisions  of 
art  1,  c.  73,  Rev.  Laws  1910,  with  suitable 
bridges  of  a  permanent  and  substantial  char- 
acter. In  the  view  of  the  court  the  action 
of  the  commissioners  In  building  tbe  bridge 
on  the  section  line  was  purely  ministerial, 
though  the  opinion  apprara  to  be  rested 
largely  upon  tbe  Informality  or  insufficiency 
of  tbe  objections  urged  by  certain  taxpayers. 
In  the  course  of  the  opinion  it  la  said : 

"Tbat  the  board  of  county  commiasioDers  In 
designatinK  the  point  for  the  bridge  in  question 
were  mer^  exercising  an  administrative  or  gov- 
ernmental function,  impoaed  upon  them  by  Uie 
law,  and  that,  anch  being  tbe  caae,  their  ignoring 
or  overruling  a  verbal  proteat  expresaed  by  these 
individuals  did  not  constitute  action  and  decislcm 
upon  matters  properly  before  the  board  from 
which  an  appeal  would  lie  to  the  district  court** 

The  earlier  opinion  of  Smith  v.  Board  of 
Commissioners,  supra,  Is  not  cited  or  refer- 
red to  in  the  opinion  of  the  court  and  from 
a  careful  reading  of  tbe  latter  opinion  we  are 
convlnoed  that  tiun  was  no  intentioo  to 
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disturb  the  rale  Oiereln  announced.  Ceep- 
Ing  In  mind  tbe  precise  qaestion  decided,  we 
tblnk  the  conrt  in  tbat  case  reaidied  a  cor- 
rect conclusion,  assuming  that  the  bridge  was 
to  be  constructed  on  a  road  Improved,  as  re- 
quired by  fb»  statute. 

The  axtpeal  prosecuted  by  the  county,  upon 
tbe  written  demand  ot  7S  freeholders,  clearly 
relates  to  the  Interests  or  affairs  of  tbe  coun- 
ty at  lai^  and  is  prosecuted  as  required, 
in  the  name  of  the  county.  Without  intend- 
ing any  expression  of  opinion  as  to  the  ac- 
tion of  the  board,  we  think  It  dear  that  the 
fre^olders  have  brought  themselTea  within 
the  protection  given  them  by  the  statute. 
To  omclude  otherwise  would  be  to  render 
meaningless  the  authority  conferring  upon 
tlie  required  number  of  fteeholder&i  tbe  r^ht 
to  demand  an  app«d»  where  the  public  In- 
terests are  InToIved,  and  leare  to  the  whims 
or  caprtees  of  the  governing  body  of  tbe 
county  the  final  determination  of  many  ques- 
tloDS  of  great  public  Importance.  It  was  in 
such  sltuatlonB  tbat  tbe  statute  was  intended 
to  afford  relief. 

Upon  the  question  of  the  right  Parkin- 
son, Brazeel,  and  Thomas  to  service  of  no- 
tice of  the  appeal  to  tbe  district  court,  urged 
In  this  conrt  by  tbe  board  of  county  com- 
mlssioners,  it  may  be  observed  that  the  mo- 
tt<m  to  dismiss  on  this  ground  was  by  the 
court  expressly  overruled,  and  tbat  no  ap- 
Iieal  from  said  judgment  has  been  prosecuted. 
However,  aside  from  the  question  of  practice 
involved,  we  do  not  consider  them  necessary 
parties,  and  fuUy  concur  In  the  judgment  of 
tbe  trial  conrt  denying  the  motion  to  dls- 
mdss  on  the  ground  of  want  of  notice. 

Section  1640,  Rev.  Laws  1910,  requires  that 
appeals  from  the  decisions  of  boards  of  coun- 
ty commissioners  sliall  be  taken  within  20 
days  after  the  decision  ot  the  board,  "by 
saving  a  written  notice  on  one  <tf  tbe  board 
of  county  commissioners."  This  was  d<»ie. 
Bnt  It  Is  said  tbat  notice  should  have  been 
served  on  James  Parkinson,  J.  D.  Brazeel, 
and  Anne  Thomas,  the  donors  of  the  free 
site.  We  do  not  think  so.  That  the  donation 
of  Parkinson,  Brazeel,  and  Thomas  was  ac- 
cepted by  the  board  of  commissioners  did  not 
vest  in  them  a  personal  right  requiring  no- 
tice to  them  of  the  appeal.  •  The  question  In- 
volved tbe  Interests  and  affairs  of  the  coun- 
ty at  large,  thoi^  at  the  same  time  it  may 
have  Incidentally  affected  the  property  own- 
ers named,  as  well  as  others.  The  ccmtest 
was  between  the  board  of  county  commis- 
sioners, Ml  tbe  one  hand,  and  the  county  at- 
tom^  in  the  name  of  the  county,  on  the 
oQier  hand.  It  omcenied  the  public  hiterests 
of  tbe  county^  and  not  a  mere  personal  ad- 
vantage to  some  of  Its  pn^rty  owners.  It 
was  the  board  of  county  commlsslouers  tbat 
was  called  upcm  to  defend  its  action,  and  not 
the'  owners  of  affected  property.  No  deter- 
mination of  a  private  right  was  involved.  In 


the<H7,  at  least,  l^klnson,  Brazeel.  and 
Thomas  were  Interested  only  as.  citizens,  In 
the  matter  of  the  location  of  the  courthouse. 
It  Is  doubtful  tbat  they  could  even  by  con- 
tract acquire  a  private  right  In  such  public 
matters.  Tbelr  interest  was  tbat  of  <dtiz^ 
desirous  of  promoting  what  to  th^  appear- 
ed to  be  the  public  interests  of  tbe  county 
at  large.  Being  so  confined  In  Interest,  no- 
tice to  them  was  unnecessary.  -  The  action  ot 
tbe  county  attorney  In  prosecuting  the  ap- 
peal Is  conclusive  upon  the  question  that 
he  deemed  It  to  tbe  Interest  of  the  count?  so 
to  do.  The  case  Is  not  ruled  by  the  opinion  In 
Board  of  County  Com'rs  v.  Beaver  County 
ex  rel.  Spohn,  Co.  Atty.,  45  Okl.  526,  146  Pac. 
434,  holding  that,  when  the  county  attorney, 
at  the  request  of  taxpayers  of  the  county, 
appeals  from  an  order  of  the  board  of  coun- 
ty commissioners  allowing  a  claim  against 
the  county,  notice  to  the  claimant  of  said 
appeal  is  necessary  to  give  the  district  court 
jurisdiction  of  tbe  matter  appealed  from,  as 
in  tbe  case  at  hand,  the  right  of  dalmanta 
upon  a  personal  daiin  against  the  county  Is 
not  involved. 

From  what  we  have  said  It  Is  obvious  that 
the  trial  court  erred  in  dismissing  the  appeal 
prosecuted  by  the  county  attorney  from  the 
action  of  the  board  of  county  commissioners. 

The  judgment  of  the  trial  court  Is  there- 
fore reversed,  and  the  cause  remanded,  with 
instmctions  to  the  trial  court  to  proceed  In 
tbe  hearing  of  said  appeal,  as  provided  In 
section  1644,  Rev.  Laws  1910.  All  the  Jus- 
tices concur. 


(61  Okl.  SW) 

BELLBVUB  GAS  &  OIL  CO.  et  aL  v.  OARR. 
(No.  8183.) 

(Supreme  Conrt  of  Oklahoma.    Nov.  21,  1816.) 

(SyUabiu  ly  the  Court.} 

1.  MtmiCIFAI.  COBPOBATIONS  <^816(3)— AC- 
TIONS FOB  Injuhies  on  Stbeets— "Allet." 

The  word  "alley,"  when  nsed  in  a  pleading 
in  connection  with  tbe  word  "streets,"  and  con- 
cerning the  plat  of  a  town,  will  be  taken  to 
mean  one  of  the  public  ways  of  tbe  mumcipality, 
unless  the  word  "private"  is  prefixed  or  the 
context  requires  that  a  different  meaning  be 
assigned  to  the  term. 

[Ed.  Note.— For  other  casts,  ns  Munidpal 

CorporatiimB,  Cent.  Dig.  1 1713;  Dec.  Dig. 

816(3). 

For  other  definitions,  see  Words  and  nmaes, 
Fint  and  Second  Senes,  Alley.] 

2.  MnnioiPAL  OoBPOBATion s  ^>768(U. 
788(1),  821(16)— Dotoes  oe^abk. 

(a)  A  municipal  eorooration  must  exerdse 
ordinary  care  to  know  the  condition  of  its  public 
ways,  and  to  keep  them  free  from  danger  to 
those  using  the  same. 

(b)  Actionable  negligence  arises  only  upon  a 
breach  of  duty,  and  the  duty  itself  in  such  case 
does  not  arise  until  the  mnnlcipaUty  has  bad 
sufficient  notice,  actual  or  constructive,  that 
its  public  way  is  in  an  unsafe  condition. 

(c)  The  existence  of  facts  constructively 
equiTalent  as  a  matter  of  law  to  actual  notice 


>Far  dUier  omm  sm  sum  tople  and  KBT-NU11BS&  in  sU  K*7-Ntunt>«r*d  DlfMU  and  Iad«XM 


Digitized  by 


Google 


204 


161  PACIFIC 


REPORTER 


(OfeL 


of  unsafe  coodittoa  li  ordioarU;  a  question  for 
the  detenniDation  of  the  jury.' 

[Ed.  Note.— For  other  cases,  see  Hnnidpnl 
Corporations,  Cettfc  Dir.  1812.  WO^lGiQ, 
165§,  1750;  Dee.  Kg.  «=»763(a)rV88(l), 
821(16).] 

8.  Gas  (g=3l7— Dutt  or  Case. 

While  not  an  insurer  against  nnforeseen  and 
unavoidable  accidents,  yet  a  company  using  the 

fiublic  ways  of  a  municipality  for  its  gas  pipes 
Q  conducting  its  business  is  required  to  exer- 
cise the  highest' degree  of  care,  and  to  maintain 
its  pipes  and  other  appliances  in  the  best  pos- 
sible condition  to  render  Its  business  safe,  and 
is  required  to  use  a  degree  of  care,  caution, 
and  circumspection  in  keeping  with  the  danger- 
ous character  of  its  bnsiness. 

[Ed.  Note.— For  other  cases,  see  Gas,  Cent. 
Dig.  f  14  ;  Dec.  Dig.  ^17.] 

4.  MUKICIPAL   COBrOBATIONS  «S=>1040  — AC- 
TION AOAINSl^PBEeEKTATIOIl  OF  Cl^IMB. 

Section  603  of  the  Revised  Laws  of  1910,  re- 
quiring Uie  filing  of  an  itemized,  verified  state- 
ment of  an  unliquidated  claim  with  tlie  city 
council  for  audit,  as  a  condition  precedent  to 
a  recovery  of  costs  against  the  mtinidpality, 
refers  to  cities  only,  and  has  no  application  to 
incorporated  towns. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporal ii ■lis.  Cent.  Dig.  {§  2213,  2214;  Dec. 
Dig.  «E=>1U40.1 

6.  Afpkal  and  Ebbob  ^3l004(l>— Tbbdict— 
AHOUNT— PiBSONAL  InJVBisa. 
A  verdict  will  not  be  set  aside.  In  a  case 
of  tort,  for  excessive  damage,  unless  it  clearly 
appear  that  the  jury  committed  some  gross  ond 

SJpable  error  or  acted  under  aome  Improper 
as,  influence,  or  prejudice  or  totally  mistook 
the  rules  of  law  by  which  the  damages  are 
regulated. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  8944,  3946;  Dec.  Dig. 
1004(1).] 

6.  Dauaqes  «=»216(1)— Pxbsonal  Irjubies— 

Instbuotiokb. 
Instructions  complained  of  examined,  and 
held  free  from  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  SS  548,  549 ;  Doc  Dig.  «=9216(l).l 

CommlsBloners'  Opinion,  DlTlBitai  No.  4. 
Error  from  District  Court,  Oklahoma  Coun- 
ty J  John  W.  HaysoD,  Judge. 

Action  by  D.  0.  Oarr  against  the  Betlerue 
Gas  &  Oil  Company,  a  corporation,  and  the 
Town  of  Mounds,  a  muDiclpal  corporation. 
Jadgm^  for  plaintiff,  and  defendants  bilnff 
error.  Affirmed. 

John  O.  BlUnghaosen  and  0.  W.  Lively, 
both  of  Sapnlpa,  for  plaintiff  in  error  Town 
of  Mounds.  Rosslter  &  Wright,  ot  Okemah, 
for  platotlir  in  error  Bellerue  Gaa  ft  Oil  Co. 
R.  K.  Robertson  and  Burford,  Robertson  ft 
Hoffman,  all  of  Oklahoma  City,  for  d^end- 
ant  In  error. 

EDWARDS,  C  For  convenience  and 
brevity  the  d^endant  in  error  will  be  refer- 
red to  as  the  plaintiff,  tbe  plalntur  In  error 
Bellevne  Gas  &  OH  Company  aa  the  Gas  Com- 
pany, and  the  defendant  the  town  of  Mounds 
as  town  of  Mounds. 

The  plaintiff,  while  engaged  as  «  sctwoigier 


and  while  traveling  along  an  alley  In  tbe 
town  of  Mounds,  on  tbe  night  of  July  13, 
1915,  with  a  lantern  acddentally  Ignited  tbe 
gas  from  a  leaky  pipe  of  the  defendant  Gas 
Company,  causing  an  explosion  by  which  he 
was  burned  and  Injured.  The  defendants 
were  sued  Jointly;  tbe  plaintiff  alleging  that 
hia  injuries  were  caused  by  the  carelessness 
and  negligence  of  both  of  said  defendants, 
the  negligence  of  the  defendant  Gaa  Company 
in  maintaining  the  defective  gas  pipe  from 
which  large  Quantities  of  natural  gas  was 
escaping,  and  the  defendant  the  town  of 
Mounds  in  permitting  aald  pipe  line  to  remain 
in  said  condition  with  notice  thereof.  The 
case  was  tried  to  a  Jury  and  a  verdict  return- 
ed against  tbe  defendants  Jointly,  in  tbe  sum 
of  $4,000,  upon  which  verdict  Jadgment  was 
entered.  Both  defendants  appeaL 

Tbe  town  of  Mounds  urges  three  assign- 
ments of  error,  as  follows:  (1)  Tbe  plaintiff 
failed  to  allege  or  prove  that  the  alley  la 
which  he  was  Injnred  was  snch  an  alley  as 
made  It  the  du^  of  the  town  of  Mounds  to 
guard  persons  traveling  therein  i^alnst  in- 
jury. (2)  Instructions  No.  15  and  No.  17 
Impose  upon  the  town  of  Mounds  a  greater 
burden  for  the  protection  of  persons  on  pub- 
lic streets  and  highways  than  the  law  re* 
quires.  (8)  Instruction  No.  16,  hi  r^rd  to 
notice,  enlarges  the  duties  and  respMisiblUtles 
of  municipal  corporations  toward  persons  In- 
jured by  defects  such  as  the  one  complained 
of  in  this  action. 

The  defendant  Gas  Ctnnpanjr  urges  four 
assignments  of  error,  u  follows:  (1)  Tbe 
Ju^ment  and  v^ict  Is  coHKsslTe.  C2)  Tbe 
court  erred  In  giving  Instruction  No.  21.  (fi) 
The  court  erred  in  giving  Instructions  Nos.  8, 
13,  and  15.  (4)  The  court  erred  in  reusing 
to  give  request  for  Instructloa  No.  10  of  the 
defendant  Gas  Company. 

The  assignments  will  be  considered  In  the 
order  presented. 

[1]  Upon  tbe  first  assignment  urged  hj  tbe 
town  of  Monnds  It  Is  contended  that  there  la 
no  allegation  or  proof  that  the  aller  ln  which 
plaintiff  was  Injured  Is  a  public  alley,  and 
for  that  reason  the  acUon  caimot  be  main- 
tained against  the  town  of  -Mounda,  That  a 
dty  or  town  Is  not  compelled  to  opoi  tor 
public  nee  all  tbe  streets  or  alleys  within  the 
corporation  limits  but  In  order  to  render  the 
town  liable  it  must  be  pleaded  and  proved 
that  tbe  alley  complained  of  Is  in  fact  a  pub- 
lic highway,  citing  28  Cyc.  833.  834;  Beacb 
on  Public  Corporations,  i  1449 ;  Mlchaelson  v. 
City  of  Charleston,  71  W.  Va.  35,  75  S.  E.  151; 
ChUdray  v.  City  of  Huntington,  34  W.  Va. 
457,  12  S.  E.  536.  11  U  &.  A.  313;  City  of 
Topeka  V.  Cook,  72  Kan.  695,  84  Pac.  376; 
28  Cyc.  1363  (II). 

There  was  no  motion  to  make  the  petition 
more  definite  and  certain  nor  demurrer  there- 
to^ nor  any  request  to  the  trial  court  to  define 
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the  word  "alley,"  as  used  therein.  The  word 
"alley"  seems  to  hare  been  used  In  the  Ckm- 
stitutton,  and  frequently  in  the  laws  of  this 
state  In  reference  to  dtlea  and  towns  to 
designate  one  of  the  public  ways  of  a  mn- 
nidpality.  The  word  "alley"  has  been  de- 
fined as  a  narrow  street.  Asbury  v.  Kansas 
City,  161  Mo.  App.  496,  144  S.  W.  127.  And 
when  the  term  ts  used  without  the  prefix 
'private,"  it  Is  to  be  deemed  a  public  alley. 
Flaherty  v.  Fleming,  58  W.  Va.  669,  62 
S.  E.  857,  3  L.  B.  A.  (N.  S.)  461;  Burton  Co. 
T.  C31ty  of  Chicago,  236  lU.  383,  86  N.  E.  94, 
15  Ann.  Cas.  965;  Talbert  t.  Mason,  136 
Iowa.  373,  113  N.  W.  918,  14  L.  B.  A.  (N.  S.) 
878,  125  Am.  St  Rep.  259 ;  McQuillin  on  Mu- 
nicipal Ordinance)  I  563;  Elliott  on  Roads 
and  Streets,  |  24;  City  of  Osage  City  et  aL 
T.  Larkin  et  al.,  40  Kan.  206,  19  Pac.  658,  2 
U  GL  A.  56, 10  Am.  St.  Rep.  186.  The  allega- 
tion and  proof  that  the  Injury  was  sustained 
by  plalDtlft  while  traveling  along  an  alley 
connecting  two  of  the  streets  in  the  town  of 
Mounds,  sufficiently  fixes  the  character  of 
the  alley  as  one  of  the  public  ways  of  the 
town  of  Mounds. 

[I]  The  next  contention  of  the  town  of 
Mounds  is  that  the  court  erred  In  glTlng 
instructions  Nos.  IG  end  17.  Instructions 
Nos.  15  and  17  are  as  f&Uows: 

(15)  "Too  are  instructed  that  a  person  han- 
dling an  inherently  dangerous  instrumentality, 
•Dch  as  natural  gas  is  required  to  use  a  high 
and  great  dfegree  of  care  and  diligence  in  order 
that  no  injury  may  be  occasioned  therefrom. 
By  great  care  or  high  degree  of  care  is  meant 
ttat  ears  or  diUgence  usually  exercised  by  per* 
•ma  *  about  thar  own  affairs  of  great  im- 
portance under  like  or  similar  ciTCumst&nces." 

(IT)  "You  are  instructed  that  one  handling 
M  dangerous  commodity,  such  as  natural  gas, 
is  not  an  insurer  against  unforeseen  and  un- 
■ATOfdable  accidents,  bat  In  using  the  public 
-gtreets  and  alleys  of  a  town  for  its  pipes  and 
lyndiances  in  conducting  its  business,  is  re- 
■^led  to  exerciM  *a  high  degree  of  care  and 
«aiitioi^  and  to  use  due  care  and  caution  to 
maintain  the  best  possible  condition,  the  best 
appliances  practicaolfl  in  order  to  render  its 
bnsinefla  safe  to  the  general  public,  and  to  use 
wch  d^ree  of  care  and  caution  and  drcum- 
■pection  u  ts  in  keeping  with  the  dangerous 
«iaiacter  ot  the  commodftr  handled.'' 

It  Is  insisted  by  the  town  of  Mounds  that 
the  use  of  the  words,  "a  high  and  great 
degree  \^  care  and  diligence,"  Impose  too 
great  a  burden  upon  the  defendant  Also  the 
defendant  Gas  Company,  In  its  third  assign- 
ment urges  that  the  giving  of  instruction  No. 
15  is  error,  particularly  when  considered  In 
-connection  with  instructions  Nos.  8  and  13, 
which  latter  instructions,  however,  it  admits 
state  the  law  correctly,  citing  City  of  Wood- 
ward V.  Bowder.  149  Pac  138;  Foster  v. 
Kansas  City,  114  Mo.  App,  728,  90  S.  W. 
751;  Thompson  on  Negligence,  voL  8.  U  5953- 
5958;  Eockford  Gaslight  etc,  Co.  v.  Ernst, 
-68  111.  App.  300;  Smith  v.  Boston  Gaslight 
Co.,  129  Mass.  318 ;  Emerson  v.  Lowell  Gas- 
light Co.,  3  Allen  (Mess.)  410;  Triple-State, 
etc,  Co.  r.  WeUman,  114  Ky.  79,  70  S.  W. 
49;  1  Ann.  Oaa.  64. 


The  Instructions  15  and  17  above  qnoted 
are  not  particularly  applicable  to  the  cause 
of  action  pleaded  against  the  town  of  Mounds, 
inasmuch  as  they  are  directed  to  the  duty 
owed  by  one  handling  an  Inherently  danger- 
ous Instrumentality,  and  It  Is  not  contended 
the  town  of  Mounds  was  so  engaged.  If  the 
town  of  Mounds  is  liable  It  is  for  failure  on 
its  part  to  keep  the  alley  in  question  In  a 
reasonably  safe  condition  for  one  traveling 
thereon.  Town  of  Fairfax  v.  Giraud,  35  Okl. 
659, 131  Pac  159;  Ofiveland  Trinidad  Paving 
Co.  r.  MltcheU  et  al.,  42  Okl.  49,  140  Pac 
416.  But  In  80  ftr  as  the  defendant  Gas 
Company  Is  concemgd,  it  was  proper  for  the 
court  to  Inatroct  the  jury  as  to  tbe  degree 
ot  care  reqnlnd  ot  one  transporting  a  danger^ 
ous  instrumentality  as  natural  gaa.  In  12 
R.  a  L.  I  46,  p.  905,  it  is  said: 

"It  la  a  well-established  rule  that  a  higher 
degree  of  care  and  vigilance  is  required  in  deal- 
ing with  a  dangerous  agency  than  in  the  ordi- 
nary affairs  of  life  or  business  which  involve 
little  or  no  risk  of  injury  to  persons  or  property, 
and  in  view  of  tiie  higlily  Oangeroos  character 
of  gas  and  its  tendency  to  escape,  a  gas  com- 
pany must  use  a  degree  of  care  to  prevent  the 
escape  of  gas  frpm  its  pipes  commensurate  to 
the  danger  which  it  is  its  da^  to  avtnd,  and  if 
it  foils  to  exercise  this  degree  of  care  and  in- 
jury results  therefrom,  the  company  ia  liable, 
provided  the  person  suiEering  the  injury  either 
in  person  or  .m  property  is  tree  from  contribu- 
tory negligence.  While  no  absolute  standard  of 
du^  can  be  prescribed,  it  has  been  held  .that 
every  reasonable  precaution  suggested  by  ex- 
perience and  the  known  danger  of  the  escape  of 
gas  ought  to  be  taken.  The  company  is  bound 
to  adopt  and  use  appliances  by  wmch  it  can 
regulate  and  keep  under  control  such  a  vcjatUe 
and  explosive  substance,  and  to  indose  or 
protect  these  appliances  so  as  to  render  them 
reasonably  secure  and  ready  for  use." 

In  the  case  ttt  Eodseh  t.  PbUad«ilpbia  Co.. 
102PlL806»25AaS22.18L.B.A.  759,  34 
Am.  St  Rep.  653,  we  take  the  following  ex- 
cerpt: 

"The  definitio&B  of  negligence  which  have  been 
attempted  imply  that  a  higher  degree  of  care 
and  vigilance  ia  required  in  dealing  with  a  dan- 
gerous agency  than  in  the  ordinary  affairs  of 
life  or  business,  which  involve  little  or  no  risk 
of  injury  to  persons  or  property.  While  no 
absolute  standard  of  doty  in  deahsr  with  such 
agencies  can  be  prescribed,  it  is  safe  to  say,  in 
general  terms,  that  every  reasonable  precaution 
suggested  by  experience  and  the  known  dangers 
of  the  subject  ought  to  be  takm.  This  would 
require,  in  the  case  of  a  gas  companjL  not  only 
that  its  pipes  and  fittings  should  be  of  such  ma- 
terial and  workmanship,  and  laid  in  the  ground 
with  such  skill  and  care,  as  to  provide  against 
the  escape  of  gas  therefrom  when  new,  but  that 
such  system  of  inspection  should  be  maintained 
us  would  insure  reasonable  promptness  in  the 
detection  of  all  leaks  that  might  occur  from  the 
deterioration  of  the  material  of  the  pipes,  or. 
from  any  other  cause  within  the  circumspection 
of  men  of  ordinary  skill  in  the  business.  Some- 
thing like  this  was  said  in  Kibelo  v.  Philadelphia, 
106  Pa.  41,  and  in  Holly  v.  Boston  Gaslight 
Co.,  8  Gray  (Mas&)  123.  69  Am.  Dec.  233,  and 
Smith  V.  Boston  Gaslight  Co..  129  Mass.  318: 
and  the  principle  Is  recognized  in  many  kindred 
cases.  It  requires  nothing  unreasonable— it  does 
not  require  that  the  company  shall  keep  up  a 
constant  inspection  all  along  its  lines,  without 
reference  to  the  existence  or  nonexistence  of 
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probable  eanae  for  the  oecarreDee  of  leaks  or 
escape  of  gas." 

In  a  note  to  the  case,  Consolidated  Gas  Oo. 
T.  Connor  et  al..  32  U  R  A.  (N.  809,  we 
find  the  following: 

"Gtta  being  an  eztraordinarllj  dangerous  ele- 
ment, ED  extraordinarily  high  degree  of  akill 
and  care  is  exactedj  and  the  rule  of  ordinary 
care  with  resp^t  to  its  transmission  is  adjusted, 
in  view  of  its  known  dangers  and  probable  en- 
tailmtots,  by  a  standard  of  care  proportionate 
to  the  probable  dangeis." 

And  In  the  case  of  Hashman  t.  Wyandotte 

Oas  Ca,  83  Kan.  328,  111  Pac.  468,  It  is  said: 
"Nfttoral  gas  being  inflammable  and  highly  ex- 
plosive, those  who  transport  it  are  held  to  the 
exercise  of  great  care  and  are  required  to  lay 
and  maintain  pipes  that  are  safe  and  secure  for 
transporting  pks,  and  to  carefully  overlook  and 
inspect  the  pipes  to  keep  them  in  a  safe  condi- 
tion, and  to  detect  and  repair  any  leaks  or  de- 
fects in  them." 

See,  also,  Slpple  v.  Laclede  Gaslight  Co., 
125  Mo.  App.  81,  102  S.  W.  608 ;  Hartman  v. 
atiiena*  Natnral  Gas  Co.,  210  Pa.  19,  59  Atl. 
315;  Greaney  v.  Holyoke  Water  Power  Co., 
174  Mass.  437,  54  N.  B.  880;  Stoner  v. 
Pennsylvania  Fael  Supply  Co.,  40  Pa.  Snper. 
Ct.  699. 

[3]  Tills  coart,  In  the  case  of  Ladow  r. 
Oklahoma  Gas  A  Snectrtc  Co.,  28  OkL  15, 119 
Pac.  250,  says: 

"While  not  an  insurer  against  unforeseen  and 
unavoidable  accidents,  an  electric  ti^ht  company 
uanc  the  pubUc  streets  of  a  municipality  for 
Its  poles,  wires,  and  appUances,  in  conducting 
Its  business,  Is  reqaired  to  exerase  the  highest 
degree  of  care,  and  to  maintain  in  the  best 
possible  condition  the  best  appliances  known  to 
tbe  science,  to  render  its  business  safe,  and  to 
use  a  degree  of  care,  caution,  and  drcomspec- 
tloD  In  keeping  with  the  dangerous  character  of 
its  buainesa." 

Thla  latter  case  dealt  wlOi  Qie  nse  of  dec- 
tridtyf  but  the  principle  stated  Is  equally 
applicable  In  a  ease  inviAvlng  natural  gas, 
for  In  some  aspects  natural  gas  Is  even  more 
dangerous  than  electricity,  among  which  la 
the  fact  that  ftlectridty  Is  conveyed  by  visible 
objects  aa  poles  and  wires,  generally  where 
they  may  be  seen  and  recognized,  while  the 
channels  of  natnral  gas  are  generally  hidden 
and  accidents  therefrom  result  without  warn- 
ing. Those  engaged  in  distributing  this  dan- 
gerous substance  are  properly  required  to  ex- 
ercise a  high  degree  of  care  and  caution  com- 
mensurate with  the  known  or  probable  dan- 
gers which  may  arise  from  any  defect  In  the 
methods  or  appliances  emptoyed.  There  was 
no  error  In  giving  Instructions  Nos.  IS  and  17 
above  complained  of. 

Tbe  town  of  Mounds  also  allies  that  there 
Is  error  in  No.  16  of  tbe  court's  Instructions 
to  the  jury.  Instruction  No.  16  Is  as  follows : 

"In  this  ease  you  are  instructed  that  in  or- 
der to  impute  knowledge  of  the  condition  of  the 
escaping  gas  to  the  defendant,  the  town  of 
Mounds,  it  wonld  be  necessary  for  the  plaintiff 
to  establish  by  a  preponderance  of  tbe  testimony 
that  tbe  defendant,  town  of  Mounds,  had  actual 
or  constructiTe  notice  of  the  particular  defect 
eau^ng  the  Injury  complained  of.  Actual  notice 
would  mean  uie  actual  knowledge  of  any  offi- 
cei  or  agent  of  the  town  of  Mounds  that  such 


defect  existed.  Constructive  notice,  so  far  as 
this  case  is  concerned,  would  be  imputed  if  yoc 
find  from  the  evidence  that  the  alley  at  or  prior 
to  time  the  injury  occurred  was  unsafe  and  detec- 
tive, and  that  the  plaintiff  was  injured  by  rea- 
son of  said  unsafe  and  defective  alley,  and 
that  &  sufficient  length  of  time  bad  elapsed  be- 
tween the  time  when  said  alley  became  defective 
and  unsafe  and  the  date  of  the  injury  to  the 
plaintiff  for  the  said  defendant  town  of  Mounds 
by  the  exercise  of  reasonable  diligence,  to  have 
mseovered  the  defects  in  said  all^  or  street." 

It  is  setUed  law  In  this  state  that  a  dty 
or  town  Is  not  liable  Injuries  due  to  de- 
fects in  its  highways  of  wUdi  it  has  no 
notice,  actual  or  constructiTe.  City  of  Wood- 
ward T.  Bowder,  149  Pac.  138;  Town  of  Nor- 
man r.  Teel,  12  Okl.  69,  69  Paa  791;  City 
of  Guthrie  t.  Fthdi,  13  Okl.  496.  7S  Pac  288, 
Town  of  Fairfax  t.  Glraud,  supra;  Cleve- 
land Trinidad  Paving  Co.  v.  Mitchell  ^  at, 
supra.  This  notice  may  be  either  actual  or 
constructive,  and  tbe  sufficiency  of  such  no- 
tice Is  a  question  of  fact  to  be  determined  by 
the  Jury  under  all  the  circumstances  of  the 
particular  case,  and  If  the  defective  con- 
dition or  danger  has  existed  for  such  a  period 
of  tUne  that  tbe  dty  authorities  by  the  ex- 
erdse  of  ordinary  care  and  diligence  must 
have  known  of  the  existence  of  the  danger 
and  could  have  guarded  the  public  against 
it  and  failed  to  do  so,  the  dty  will  be  liable. 
City  of  Woodward  v.  Bowder,  supra;  City 
of  liawton  V.  Hills,  156  Pac.  297.  not  yet  of- 
Qctally  reported.  An  examination  of  tbe 
record  discloses  that  there  was  suJBdent  evi- 
dence upon  the  question  of  constructive  no- 
tice to. submit  the  issue  to  the  jury.  One  of 
the  witnesses  testifled  that  gas  had  been  es- 
caping from  the  pipe  at  the  points  where  the 
explosion  took  place  for  about  a  year,  at 
times  making  a  whistling  noise,  sufficient  to 
be  heard  a  distance  of  80  feet  away;  that 
a  ditch  to  repair  the  pipe  had  been  dug  ex- 
posing the  pipe  for  some  time;  that  a  part  of 
the  time  the  ditdi  was  filled  with  water  and 
the  escaping  gas  made  a  bubbling  or  boiling 
sound  that  could  be  beard  some  distance 
away;  and  that  the  smell  of  the  escaping 
gas  was  noticeable  at  nearby  bouses.  This, 
with  the  other  erldence  on  this  point,  made 
It  tbe  du^  of  the  court  to  submit  the  matter 
to  the  Jury.  The  instructions  complained  of 
state  the  law  correctly. 

[4]  In  condusion  the  town  of  Mounds  con- 
tends that  for  fiallure  ot  the  plaintiff  to  ffle  a 
claim  for  damages  against  It  with  Its  town, 
council  before  c<Hnmendng  suit,  the  plaintiff 
is  not  entitled  to  recorer  costs.  Section 
603,  Rerised  Laws  of  1910,  ivoTides  tbat 
no  costs  shall  be  recorered  against  a  in 
any  action  brou^t  against  it  for  an  unliqui- 
dated claim  unless  such  claim,  fully  itemized 
and  Terifled,  has  been  presented  to  the  dty 
coundl  to  be  audited.  This  section  of  tbe 
statute  applies,  however,  to  dties  and  not 
to  Incorporated  towns  such  as  the  defendant 
town  ot  Mounds.  In  •die  case  of  Incorporated 
towns  there  Is  no  statute  requiring  a  claim 
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to  be  filed  with  its  board  of  trastees  before 
suit  as  a  coQdltiOD  of  taxing  cost.  The  stat- 
ute relied  upon  Is  not  applicable,  and  the 
contention  therefore  not  tenable. 

[S]  The  defendant  Gas  Gompan;  as  Its  first 
assignment  urges  that  the  Injury  sustained 
by  plaintiff  Is  only  temporary,  and  the  judg- 
ment and  verdict  are.  excessive.  With  this 
contention  we  cannot  agree.  We  have  care- 
fully examined  the  evld^ce  toucMng  upon 
the  injury  sustained  by  the  plaintiff,  and 
while  the  judgment  Is  large,  we  cannot  say 
that  the  size  of  the  judgment  indicates  that 
the  jury  acted  under  any  Improper  bias  or 
wen  influenced  by  passion  or  prejudice  or 
mistook  the  rules  of  law  by  which  the  dam- 
age was  regulated,  and  where  same  do  not 
appear  this  court  will  not  disregard'  the 
jury's  verdict  C.  B.  I.  &  P.  Ry.  Co.  v.  Fitch- 
ford,  44  Okl.  187,  143  Pac  1146;  O.,  O.  & 
G.  By.  Co.  r.  Burgess  et  aL,  21  OkL  653, 
97  Pac.  271;  St  Louis  &  S.  F.  By.  Co.  v. 
BIfiluudB,  23  Okl.  256.  102  Fac.  92,  23  L.  B. 
A.  (N.  S.)  1032. 

[•]  It  la  next  Insisted  tbat  tba  court  erred 
In  ^Tlng  Instruction  Na  21.  In  Na  2L  the 
court  Instructs  the  jury  that  !n  determining 
the  amount  the  plalntlfl  sbould  reooTer  It 
may  take  Into  conslderatloit  the  amount  nec- 
essarily expended  tot  a  cnza  w  attempted 
cure  of  his  Injuries,  the  reasonable  or  prob- 
able cost  of  the  necessary  future  treatment 
of  bis  Injuries,  If  any.  It  Is  argued  that 
there  Is  no  evidence  niwn  which  to  predicate 
this  instruction,  and  the  record  Is  challenged 
to  sustain  this  contention.  An  examination 
of  the  record,  however,  disposes  that  there  is 
evidence  by  the  witness,  Dr.  Taylor,  as  to  the 
amount  of  such  charges,  which  evidence,  we 
apprehend,  was  overlooked  by  counsel  in  pre- 
paring its  brief  upon  this  point  and  for  this 
reason  the  contention  Is  not  well  taken. 

The  third  assignment  of  defendant  Gas 
Gomi>any  goes  to  the  correctness  of  Icstruo- 
tions  Nos.  8, 13,  and  10  of  the  court's  charge, 
which  assignment  has  been  heretofore  con- 
sidered and  disposed  of  with  the  second  as- 
signment of  the  defendant  town  of  Mounds. 

The  fourth  and  last  assignment  refers  to 
the  refusal  of  the  court  to  give  request  No.  10 
of  defendant  Oas  Company.  This  requested 
Instruction  Is  loos^y  worded  and  is  no  more 
than  a  statement  that  if  the  Jury  find  for  the 
plaintiff  they  must  take  into  consideration 
the  nature  of  plainttfTs  injuries  and  award 
no  more  damage  than  plaintiff  has  actually 
sustained.  Tb»  material  parts  of  this  re- 
quest were  corered  by  the  court's  general 
Instmctions,  and  there  was  no  error  In  the 
reftisal  oX  the  court  to  embody  this  In  the 
court's  tha^e. 

Sindlng  no  ernnr  that  would  warrant  a 
reversal,  the  cause  Is  affirmed. 

FEB  CURIAM.  Adopted  In  whole. 


NEWS-DISPATCH  PRINTING  &  AUDIT- 
ING CO.  V.  BOARD  OF  COM'RS  OF 
GRADT  COUNTY.    (No.  7854.) 

(Supreme  Court  of  Oklahoma.   Nov.  14,  1916,) 

(SyUabut  hjf  tht  Court.) 

OOUimSS  «=>113(1)— COlQtoSIONKBS— Pow  - 
BBS  OF. 

Where  the  statutes  have  created  two  admin- 
ifitrative  offices,  with  co-ordinating  powers  and 
duties,  in  the  absence  of  express  authority  so  to 
do,  there  is  no  implied  authority  in  one  office 
to  contract  with  private  tndivldnals  to  perform 
service  which  It  »  the  express  statutory  duty 
of  the  other  office  to  perform.  The  statute, 
which  created  the  office  of  state  examiner  and 
inspector  and  imposed  upon  that  office  the  du^ 
to  examine  the  books  ana  accounts  of  all  or  any 
officers  or  custodians  of  the  various  funds  of  a 
county,  upon  request  of  the  county  commission- 
era  of  any  county,  etc.,  was  intended  for  the 
benefit  of  the  counties  of  the  Mate;  tt  is  the 
duty  of  the  office  of  the  state  examiner  and  in- 
spector to  conduct  such  county  audit  upoa  such 
request;  the  county  commissioners  have  no  im- 
plied authority  to  employ  a  private  individual 
to  conduct  snch  audit;  and  a  contract  between 
a  board  of  county  commissioners  and  a  private 
individual  for  such  purpose  is  ultra  vires  and 
void. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  H  174,  176;  Dec  Dig.  ^113(1).] 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  District  Court  Orady  County; 
Will  Unn,  Judge. 

Action  by  the  News-Dispatch  Printing  ft 
Auditing  Company  against  tlie  Board  of 
County  Commissioners  of  Grady  County. 
Judgment  for  defendante,  and  plaintUt  toli^ 
error.  Affirmed. 

Oscar  Simpson,  of  Chickasha,  and  J.  8. 
Thompson  and  G.  N.  Longfellow,  both  of  Ok- 
lahoma City,  and  Fat  Nagle,  ot  Elngflsher, 
for  plaintiff  In  error.  John  H.  Venable  and 
Allen  K.  Swan,  both  of  CMckasha,  for  de- 
fendants in  error. 

JOHNSON,  0.  During  the  month  of  Decem- 
ber, 1014,  the  board  of  county  commissioners 
of  Grady  county  entered  Into  an  agre^eut 
with  the  News-Dispatch  Printing  ft  Auditing 
Company,  by  the  terms  of  which  the  auditing 
company  was  engaged  to  audit  the  books  and 
accounts  of  the  clerk  of  the  district  court  and 
county  clerk  of  said  county,  the  county  to  pay 
for  the  serrloes  of  one  expert  accountant  to 
be  furnished  by  the  auditing  company  at  the  ' 
rate  of  $10  per  day  and  traveling  expenses, 
the  audit  to  be  completed  wlthlu  30  days,  or 
as  soon  thereafter  as  practicable.  After  the 
accountant  furnished  by  the  auditing  compa- 
ny had  worked  15  days,  the  county  board  or- 
dered the  work  stopped,  and  notified  the  com- 
pany that  performance  of  the  contract  could 
not  proceed,  for  the  reason  that  the  board  had 
received  advice  that  the  contract  for  the  au- 
dit was  not  within  the  powers  of  the  board, 
and  consequently  not  legal.  The  work  was 
stopped ;  and  the  auditing  company  later  filed 
its  claim  with  the  county  for  the  work  done, 
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expenses,  and  for  40  additional  days  that  the 
auditor  would  hare  been  paid  for  if  he  bad 
been  allowed  to  complete  the  contract  The 
claim  was  disallowed,  and  this  suit  was 
brought  by  the  auditing  company  for  the 
items  covered  by  the  claim.  The  lower  conrt 
sustained  the  demurrer  of  the  board  to  the 
petition,  one  of  the  grounds  of  demurrer  be- 
ing that  the  county  board  had  no  authority 
under  the  law  to  enter  into  the  alleged  con- 
tract; and  the  auditing  company  has  ap- 
pealed to  this  court 

The  question  inrolTed  ts  whether  a  board 
of  county  commissioners  may  legally  employ 
the  services  of  an  accountant,  otlier  than  the 
state  examiner  and  inspector  and  bis  depa- 
tiea,  to  audit  tbe  boob  and  accounts  of  coun- 
ty officers  and  custodians  of  county  funds. 
The  statute  creating  the  office  of  state  exam- 
iner and  lncs>ector,  after  providing  Cor  the 
■duties  of  Each  officer  vith  reference  to  tbe 
books  and  accounts  of  state  officials,  oontalns 
this  prmrlslon,  Tis.: 

'*Duiie$  and  Powers.  *  *  *  In  addition  to 

the  abore-prescrfbed  duties,  upon  reauest  of  the 
county  commiesionerB  of  any  county,  or  upon 
request  to  tbe  Governor,  signed  by  five  per  cent 
of  the  legal  votwa  of  any  coon^,  and  bjr  order 
of  the  Governor,  the  state  examiner  and  inspec- 
tor shall  examine  or  cause  to  be  examined  by 
duly  appointed  deputy  or  deputies,  the  books 
and  accounts  of  all  or  any  of  me  officers  or  cus- 
todians of  tiie  various  funds  of  tbe  county; 
and  payment  for  snch  examinationa  shall  be 
made  out  of  the  contingent  fund  of  tbe  cuunty 
so  examined  at  the  same  salary  and  expenses 
provided  herein  for  deputy  examiners.  Tbe 
state  examiner  and  inspector  shall  have  power 
to  appoint  additional  special  deputies  for  tUs 
purpose:  Provided,  that  no  deputy  shall  exam- 
ine the  boo^  or  records  of  the  county  of  his 
residence.  •  •  *"  Section  8119,  Revised 
Laws  of  1910. 

Section  1600,  Revised  Laws  1910,  confers 
the  following  power  upon  boards  of  county 
commissioDers,  to  wit: 

"To  audit  the  accounts  of  all  officers  having 
the  care,  management,  collection  or  disburse- 
ment of  any  m<Hiey  belonging  to  the  county,  or 
appropriated  for  its  benefit'*^ 

Section  1601,  Revised  Laws  U910,  provides: 
*^nie  board  of  county  commiasiouers  is  hereby 
vested  with  full  power  to  inquire  into  and  in- 
vestigate the  accounts,  disbursements,  bills  and 
expenses  of  any  county,  district,  or  township 
officer,  and  to  that  end  may  subponia  witnesses, ' 
etc. 

It  is  the  contention  of  defendants  In  er- 
ror that  under  these  statutes,  while  the  coun- 
ty commissioners  have  authority  to  provide 
for  the  auditing  and  examination  of  county 
records,  they  are  confined  to  the  employment 
of  the  state  examiner  and  inspector  or  depu- 
ties from  his  office,  and  cannot  legally  con- 
tract with  a  private  individual  or  corpora- 
tion to  do  that  worlE.  It  Is  contended  by 
plaintiff  in  error  that  while  the  law  provides 
that  the  county  commissioners  may  call  upon 
tbe  state  examiner  and  Inspector  to  make  the 
audit,  yet  the  language  here  employed  does 
not  compel  them  to  do  so,  but  leaves  them 
free  to  act  in  accordance  with  tb^r  own  dis- 


cretion In  choosing  employ^  or  agents  to 
perform  the  service. 

It  may  first  be  said  that  a  county  Is  an  ln< 
voluntary  political  and  dvll  subdivision  of  the 
state,  created  by  statute  to  aid  In  the  ad- 
ministration of  governmental  affairs,  and 
possessed  of  a  portion  of  the  sovereignty. 
All  the  powers  with-  which  it  Is  Intrusted 
are  the  powers  of  the  sovereignty  which 
created  it,  and  all  the  duties  with  which  It 
is  charged  are  the  duties  of  the  sovereignty. 
It  is  only  liable  for  such  obligations  as  the 
Legislature  has  imposed,  or  authorised  It 
to  create,  or  such  as  are  necessarily  incident 
to  the  object  of  its  creation.  And  the  board 
of  county  commissioners  can  ezerdse  such 
powers  only  as  are  conferred  upon  it  by  tbe 
Constitution  or  the  statutes,  or  such  as  may 
arise  by  necessary  Implication  from  an  ex- 
press grant  Board  t.  Watson,  7  Okl.  174,  M 
Fac.  441;  Tulsa  St  Ry.  Go.  r.  State,  2S  OkL 
569,  110  Pac.  373;  Allen  t.  Board,  28  OkL 
773,  116  Pac  176» 

Snch  power  as  the  county  commlsslonen 
have  to  choose  an  agency  Cor  the  servios 
under  constderatlon  must  be  found  in  ttw 
statutes  beretnabove  quoted.  Sections  1600 
and  1601  undoubtedly  confer  autborlty  upon 
the  board  to  audit,  inquire  Into,  and  Invests 
gate  tiie  accounts  of  county  officeti^  and  this 
authority  Indudes,  not  alone  tiie  power  to  axH 
prove  or  disapprove,  audit,  and  Investtgate 
the  reports  of  snch  officers,  but  the  power  to 
procure  an  expert  audit  of  the  county  rec- 
ords. Sectlim  Slid,  quoted  supra,  provides  an 
instrumoitaUty  for  the  exercise  of  the  latter 
power,  vis.,  the  serviaes  of  tlie  state  examln' 
er  and  Inspector,  and  his  duly  authorised 
deputies.  It  becomes  necessary  to  determine 
whether  this  instrumentality  is  exclusive. 
It  has  been  said  by  this  court: 

"It  is  a  familiar  rule  of  construction,  as  laid 
down  in  the  syllabus  of  United  States  v.  Weld, 
McCahon,  185  (Kan.  Daaaler's  Ed.)  591  (Fed. 
Cas.  No.  16,660),  that:  'When  one  person,  or 
class  of  persons,  is  named  in  a  power  ot  attor- 
ney, or  an  act  of  tbe  lawmaking  power,  as  be- 
ing authorized  to  do  a  certain  thing  therein 
named,  all  other  persons  are  thereby  excluded 
from  doing  the  same  thing  as  effectually  as  it 
they  w^  positively  forbidden.' "  State  ex  rel. 
Haskell,  Governor,  v.  Huston  et  aL,  21  OkL 
782,  97  Pac.  082;  Osage  &  Oklahoma  Co.  v. 
Millard  (not  yet  officially  repinted).  146  Paa 
798. 

With  reference  to  the  power  of  the  coun- 
ty board  to  employ  agents,  Oyc,  wd.  11,  pw 
473,  lays  down  tbe  general  role  as  follows: 

"With  these  limitations^  county  boards  oi 
courts  have  power  to  appoint  such  agents,  offi- 
cers, and  servants  as  may  be  required  for  coun- 
ty purposes,  and  which  or*  not  otherwise  pro- 
vided for  by  lew  or  by  the  state  Conetitutiou." 
(Emphasis  ours.)  Chase  v.  Hoard,  S7  Colo.  268, 
86  Pac.  1011,  11  Ann.  Cas.  483;  Stringer  v. 
FrankUn  County,  58  Tex.  Civ.  App.  343,  123 
S.  W.  ai6S;  Wiihelm  v.  Cedar  Co.,  50  Iowa, 
254;   Ringgold  Co.  v.  Allen,  42  Iowa,  697. 

In  the  case  of  State  v.  Goldtbalt,  172 
Ind.  210,  S7  N.  B.  133,  19  Ann.  Caa.  737.  the 
Supreme  Court  of  Indiana  said : 
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"A  coDtTBct  with  1  county  for  the  perfonn- 
•Dce  by  a  third  person  of  duties  which  are  Im- 
poaed  by  ]aw  on '  a  public  ofiScer  is  void  aa 
■fainst  public  poli<7.'* 

In  the  case  of  Stringer  t.  Franklin  Oo., 
mpra,  the  Supreme  Court  of  Texas  said; 

"Where  the  law  imposes  on  an  officer  the  per- 
formance of  acts  as  a  part  of  hia  official  dnties, 
tbe  commissioners*  court  of  the  county  ic  with- 
mt  authority  to  contract  with  any  other  panoo 
to  perform  such  nrrices." 

It  is  aald  bj  the  plaintiff  in  errw  that  the 
law  does  not  Impose  upon  the  state  tsKamlner 
and  lnq;»ector  the  dntr  to  audit  the  county 
records,  emoejft  upon  the  reg%e*t  of  the  coun- 
ty commissioners,  that  such  dnt;  only  arises 
npcoi  sodi  request,  and  tbtat  the  malring  ot 
foch  request  lies  In  tbe  discretion  of  the 
county  board.  Section  16S6  of  Revised 
Laws,  which  was  in  force  in  the  territory 
<tf  Oklahoma,  proTldes : 

eoanty  attorney  ahall  give  opinion  and 
advice  to  tbe  board  of  county  commissioneta  ana 
other  ciTil  officera,  of  bis  county  when  reguett- 
ed  iy  9Moh  hoard  or  o^oerM,  upon  all  matters 
b  Mich  the  county  la  interested,'*  ete: 

In  the  case  of  the  Board  of  Gounty  Gom- 
mtetoneni  <^  Lc«an  County  t.  Jones,  4  OU. 
841«  ex  Pac.  665,  in  a  dlseussl<m  (tf  the  power 
tt  the  county^  board  to  emj^ogr  an  attorney 
at  law  to  porform  duties  in^oeed  by  tbe 
statute  uixm  tbe  county  attorney  and  Attor- 
ney General,  referring  to  tbe  statutes  Im- 
posing socb  duties,  It  was  said: 

'3y  these  statutes  the  Legislature  has  made 
ample  provision  for  an  attorney  (or  both  the 
coanty,  and,  in  fact,  each  and  every  county,  and 
the  territory.  It  is  the  duty  of  the  coanty  at- 
torney to  perform  all  legal  s^rices  for  the  coun- 
ty and  teiritory  within  his  county,  and  in  cases 
ill  which  the  territory  or  county  is  interested 
which  have  l>een  taken  from  hia  county  on 
diange  of  venue.  It  is  the  duty  of  the  Attorney 
General  to  prosecute  and  defend  all  cases,  civil 
and  crimintu,  in  the  Supreme  Court  where  the 
territory  is  interested  as  a  party.  The  Legisla- 
tnre  has  given  to  the  county  commissioners  no 
autbority  whatever  to  employ  any  other  attor- 
aey  than  the  one  wbo  Is  employed  by  law  to 
lepresent  tbe  pubUe  interests,  and  a  contract 
made  for  sudb  purpose  Is  ultra  vlrea  and  void.** 

In  tbe  case  of  Olougb  &  Wheat  t.  Bart,  8 
Kan.  4S7,  quoted  with  approval  by  tbe  Okla- 
homa T«*rltorlal  Supreme  Court  In  tbe  Jonta 
Case,  supra,  holding  a  cmtract  fw  tbe  em- 
ploymoit  of  an  attorn^  to  perform  services 
for  the  county  to  be  void.  It  was  said: 

*^e  county  attorney  is  elected  by  the  people 
ti  the  county  and  for  the  county.  Gen.  SJtat. 
pp.  283,  135.  He  is  the  counsel  for  the  county, 
and  cannot  be  superseded  or  ignored  by  the 
eonaty  commissioners.  His  retainer  and  em- 
ployment is  from  higher  authority  than  tbe 
coanty  commissioners.  Tbe  employment  of  a 
general  attorney  for  the  county  is  not  by  law 
put  into  the  hands  of  the  county  commissioners, 
bgt  is  by  law  pnt  into  the  hands  of  the  people 
Qiemselves.  liie  county  attorney  derives  bis 
BQtboritf  from  as  high  a  source  as  the  county 
commissioners  do  tbmis,  and  it  wMdd  be  about 
as  reaaonable  ta  say  that  tbe  county  attorney 
eonld  employ  another  board  of  commissioners 
to  transact  the  ordinary  huriness  of  the  county 
as  it  is  to  say  that  the  county  commissioners 
■can  employ  another  attorney  to  transact  tbe 
vdinan  Ic^al  bn^eas  of  tbe  county.  Both 
WKdd  be  absurd.  It  is  tbe  duty  of  the  county 


attorney  to  give  legal  advice  to  tbe  county 
commissioners,  and  not  theirs  to  fundafa  legal 
advice  to   •   *   •  him." 

In  tbe  case  of  Brome  v.  Cuming  County, 
31  Neb.  362,  47  N.  W.  1050,  the  Supreme 
Court  of  Nebraska  used  this  language: 

"The  Le^slatnre  has  made  ample  provision 
for  protecting  tbe  interests  of  the  county  and  . 
state  by  furnishing  proper  legal  counsd.  Hie 
statute  having  pointed  out  the  mode  of  procur- 
ing counsel  for  the  coonty,  it  is  exclusive  of  all 
others.  Tbe  services  rendered  by  tbe  plaintiff 
in  error  for  which  he  claims  compensation  in 
this  case  are  precisely  what  tbe  law  required 
the  county  attorney  to  perform.  The  employ- 
ment was  without  authority  ot  law,  and  no  re- 
covery can  be  had." 

See  11  Cyc.  472,  and  cases  there  dted. 

While  tbe  duties  of  tbe  office  of  county 
attorney  are  dealt  wltb  in  most  of  the  cases 
referred  to,  the  analogy  is  dear.  The  prin- 
ciple of  ladc  of  authority  to  ignore  or  dis- 
regard the  statutory  duties  of  one  officer,  or 
to  replace  him,  applies  as  well  to  any  other 
officer  deriving  his  powers  and  duties  from 
the  same  source.  In  the  kingdom  of  natural 
law,  every  body  improperly  functions  when 
Its  co-ordinate  parts  do  not  work  with  that 
harmony  designed  by  tbe  Creator.  In  tbe 
realm  of  mechanics,  no  machine  may  prop- 
erly perform  when  its  various  parts  do  not 
work  together  with  that  co-operative  pre- 
cision which  meets  the  creative  intention  of 
the  inventor.  In  each  instance,  if  any  iwrt 
of  tbe  whole  falls  to  receive  tbe  prescribed 
co-ordlDatl(m  ot  any  other  part,  such  fail- 
ure not  alone  interferes  with  the  operation 
of  tbe  prludpal  unit,  but  with  the  successful 
operathm  of  both  the  part  which  does  not 
receive,  and  the  part  which  Is  not  permitted 
to  give,  co-<^r8tion.  Thia  law  of  co-ordina- 
tion likewise  omtrols  human  orgaalzation, 
Indudlng  government;  uid  under  its  role, 
each  port  of  administratlTe  goremmental 
madilnery  most  accept  and  ^ve  the  co-oper- 
ative actlw  contemplated  in  the  plan  of  the 
legislative  creation  and  growth  of  the  y^le. 
nie  rule  that  one  officer  cannot  supidant 
an(Mlier  in  the  performance  of  his  duty,  by 
necessity  arises  fmn  this  law  of  oo-ordhm- 
Uon. 

Tbe  law,  which  created  tbe  office  of  state 
aamlner  and  injector,  made  it  mandatory 
upon  that  officer,  np<m  request  ot  the  coun- 
ty commlssloDeTS,  or  upon  the  order  ot  the 
GovemOT  at  the  request  of  a  oevtaln  per 
cent:  of  the  voters  ot  a  county,  to  prafbrm 
the  duties  sou^t  to  have  beoi  obtained  of 
another  In  this  casew  It  fixed  his  remunera- 
tion, to  be  paid  out  of  the  coanty  treasury. 
It  gave  him  official  powers  not  had  by  an  in- 
dividual auditor,  and  fixed  pmalties  for  vUHsl- 
tl<Hi8  of  his  prerogatives.  It  required  of  him 
a  laitce  official  bond  for  tbe  faithful  per-. 
fOrmance  ot  bis  duties..  It  did  everything 
necessary  to  make  of  bis  c^Bce  a  co-ordinat- 
ing in8trum«itallty  in  the  performance  of 
tbe  duty  of  the  county  commissioners  to  pro- 
cure an  audit  of  tbe  county  records.  These 
actions  ot  the  legislative  power  were  not 
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wlthoat  meaning;  and  it  was  eTidently  the 
Intention  that  the  created  tnatrnmentallty 
should  be  used.  It  was  necessary  to  vest 
somewhere  the  discretion  to  determine  when 
the  necessity  of  Its  use  arises ;  and  this  dls- 
cretl(Hi  was  vested  la  the  county  conunission- 
«rs,  and  In  the  Governor  acting  upon  the 
petition  of  a  per  centum  of  the  voters.  It  is 
the  duty  of  the  county  attorney  to  give  legal 
advice  to  the  county  officers,  upon  request 
of  such  oHlcera ;  and  yet  it  Is  held  that,  when 
the  necessity  arises,  he  must  be  called  Into 
service,  and  cannot  be  BUK>lanted.  The  call 
of  the  state  examiner  and  inspector  to  the 
service  of  the  county  Is  based  upon  exactly 
the  same  condition,  the  request  of  the  county 
officials.  The  predicate  of  co-ordlnati<Hi  is 
the  same  as  to  both  offices,  and  the  otndn- 
sioD  necessarily  Is  the  same. 

Flaintiff  in  error  dtes  the  case  of  Board 
of  Com'rs  v.  Davie,  27  Colo.  App.  601,  150 
Pae.  324,  In  which  the  Supreme  Oourt  of 
Colorado  held  valid,  under  the  statutes  of 
that  state,  a  contract  by  county  commission- 
ers with  a  private  individual  to  audit  the 
county  records,  to  the  exclusion  of  the  state 
examiner.  ^Hiat  decision  spedflcally  stated 
that  the  examluatloa  of  county  records  by 
the  public  examiner,  as  provided  for  by  the 
statute  of  that  state,  was  manifestly  for  the 
use  of  the  state ;  that  under  the  statute  the 
expense  of  the  examination  was  paid  by 
the  state;  that  the  county  commissioners 
were  given  no  authority  to  direct  the  state 
examiner  to  make  the  audit;  and  that  the 
commissioners  were  not  bound  by,  nor  charg- 
ed with  notice  of,  the  report  when  made. 
That  decision  was  based,  also,  xxpoa  a  de- 
dslon  of  the  Supreme  €k)urt  of  Callfomia, 
upholding  a  contract  for  a  similar  audit  by 
private  individuals,  the  tatter  dedsicm  being 
based  upon  the  fact  that  the  law  prescribed 
no  other  means  by  which  the  result  could  be 
accomplished.  As  already  pointed  out,  our 
statute  provides  a  means  for  the  result,  and 
the  lack  of  statutory  co-ordlnatloa  between 
the  office  of  the  state  examiner  and  the  coun- 
ty authorities,  which  existed  nnder  the  Colo- 
rado statute,  does  not  exist  under  our  stat- 
ute, but  Is  spedflcally  cured. 

In  the  case  of  Chase  v.  Board,  37  Cola 
208.  86  Pac.  1011,  11  Ann.  Cas.  488.  where 
the  statutory  co-ordlnatlon  existed  between 
offices,  the  Supreme  Oourt  of  Colorado  held 
to  the  principle  we  have  laid  down,  In  hold- 
ing Invalid  a  contract  by  the  county  with  a 
tax  ferret  to  list  omitted  j^^^erty,  upon  the 
ground  that  this  duty  was  rested  In  the  tax 
assessor,  saying: 

"If  the  power  to  do  the  very  thing  which  this 
contract  attempts  to  give  to  plaintiffs  has  been 
by  statute  conferred  apon  other  public  officers, 
as  it  is  altogether  plain  has  been  done,  certnin* 
ly  this  negatives  the  existence  of  an  implied 
power  in  the  board  of  oommladonrai  to  do  that 
thing." 

Our  statute  gives  to  the  county  commis- 
sioners the  authority  to  audit  the  accounts 


of  county  officers,  and  undor  certain  drcum- 
stances  they  may  require  expert  assistance. 
Where  expert  assistance  is  required,  the 
statute  has  furnished  It  In  the  instrumental- 
ity of  the  office  of  the  state  examiner  and 
Inspector.  The  statutory  iDstrnmcntallty  is 
suffldent  to  meet  all  requirements;  and 
where  the  means  provided  by  the  statute  are 
snffident,  there  is  dearly  no  Implied  author^ 
Ity  to  discard  their  use  and  contract  for  the 
use  of  other  means.  If  the  implied  author- 
ity to  use  other  means  existed  prior  to  the 
statute  creating  the  office  of  state  examiner 
and  Inspector,  the  plain  creation  of  anothM- 
Buffident  statutory  instrumentality  Is  suf- 
fldent to  work  a  repeaL 

Other  questions  are  raised  In  the  case,  Xfot 
the  decision  as  to  the  validity  of  the  oon- 
tract  fully  determines  the  appeal. 

The  lower  court  was  correct  In  holding 
the  cmtract  of  plaintiff  to  be  ultra  vires  and 
void,  and  in  sustaining  the  demurrer  to  the 
petition;  and  Its  judgment  should  be  af- 
flrmed. 

Pm  CURIAM.  Adopted  In  wlu»l& 

HOOD  T.  WOOD.   (No.  7686.) 
(Supreme  Court  of  Oklahoma.   Nov.  2U  1V16.) 

(Svttabiu  by  *he  0<mrtj 

1.  FBAUB  «S»11(1)— AonOlfS  — RXPBBBKfTA- 

TIONS. 

In  a  traosacticMi  involving  the  sale  of  stock 
in  a  coriwration,  represratations  as  to  the 
financial  condition  of  toe  company,  the  volume  iA 
its  business,  the  amount  of  its  income  and 
expenses,  the  value  of  its  stock,  and  Its  im- 
mediate financial  prospects  are  all  matters  pe- 
culiarly within  the  knowledge  the  company, 
and,  wtien  made  with  the  view  to  Induce  anotba 
to  subscribe  therefor,  are  representations  of 
matters  of  fact,  and  not  expressions  of  opinion, 
and  such  representations  so  made,  and  when  re- 
lied upon  by  the  purchaser'  id  said  stock,  if 
false,  constitute  actionable  fraud. 

[Bd.  Note.— For  other  cases,  see  Fraud,  Gent 
Dik.  1 12 ;  Dec.  Dig.  ^ll(l).] 

2.  FSADD  «=»11(2)— Bkfbbsbntatioks. 

A  representation  as  to  value  is  usually  re- 
nirded  as  an  expression  of  opinion,  but,  where 
false  and  made  by  one  as  an  inducement  to 
another,  who  is  ignorant  thereof,  to  enter  into 
a  contract,  and  is  relied  upon  to  the  detrim^t 
of  the  latter,  may  be  made  the  buis  of  an  action 
for  damages  consequent  upon  fraud  and  m)^ 
representation. 

[Ed.  Note.— For  other  cases,  see  Frand.  Cent 
Dig.  f  13;   Dec  Dig.  «=»ll(2).l 

8.  Fraud  ^»22(1)— Actions— Defenses. 

One  who  relies  upon  a  material  representa- 
tion which  is  false  is  not  always  preduded  from 
reooveriDg  damages  by  reason  of  the  fact  that 
he  had  the  opportunity  to  investigate  for  him- 
self, and  did  not  do  so. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  IS  19.  20.  22,  23;  Dec.  Dig.  <^^(1).] 

4.  CoBPoaATions  «=3>80(12>— Sales  or  Stock 
—Rescission— Relief. 
Under  section  986.  Revised  Laws  of  1910. 
one  seeking  a  rescission  is  only  required  to  re- 
dtore  everything  of  value,  and  under  the  facts 
of  this  case  it  is  h«lA  that  the  party  seeking 
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a  Tcsdsslon  of  the  contract  in  entitled  to  the 
r^ef  sought. 

IGd.  Note. — For  other  cases,  see  Corporations, 
Cent  Dis.  (  264;   Dec  Dig.  «=>80(12).] 

CommissloDers'  Opinion,  Division  No.  S. 
Error  from  District  Court.  Alfalfa  Oonn^; 
J.  C.  Robberts,  Judge. 

Action  by  Laura  A.  Nuckles  Wood  against 
B.  E.  Hood,  trustee  of  the  Shawnee  Life  In- 
surance Company,  a  corporation,  dissolved, 
niere  was  a  Judgment  for  plaintiff,  and  de< 
fendant  brings  error.  Affirmed. 

Lydlck  &  Et^erman,  of  Shawnee,  and  Titus 
&  Talbot,  of  Cherokee,  for  plaintiff  In  error. 
Owen  &  Hill  and  W.  E.  Wiles,  all  of  Chero- 
kee, and  B.  S.  Hadler,  of  Wichita,  Kan.,  for 
defendant  in  error. 

HOOKEB,  C  It  appears  from  tbe  evl- 
deiux  in  this  case  that  the  plaintiff.  Mrs. 
Wood.  In  IDIO  lived  near  Chercd^ee,  Al&lfti 
county,  OkL,  and  that  she  was  at  that  time 
a  widow  having  no  one  to  advise  her  with 
reference  to  investments,  and  that  one  J.  C. 
Parker,  wlio  was  an  agent  of  the  Sliawnee 
lAte  Insurance  Company,  appreadied  her  on 
a  nnmber  of  occadons  tor  the  purpose  of  in- 
dudng  her  to  sabscribe  tm  stock  In  the 
Shawnee  Life  Insurance  Company,  and  after 
mudi  persuasion  upon  his  part  and  many  rep- 
resoitations  as  to  the  value  of  said  stock 
he  finally  sold  her  40  diares  for  $1,000  tn  cash, 
and  60  shares  for  91,250,  the  payment  of  which 
was  secured  hy  a  mortgage  upon  tbe  real  es- 
tate Invf^ed  in  this  action.  The  evidence 
disdoees  Chat  Hra  Wood  had  Implicit  con- 
Odence  in  the  statements  made  by  the  agent 
of  tbe  company  as  to  the  value  of  said  stock. 
And  the  evidence  further  discloses  that  the 
statemaits  made  Parker  to  her  which  In- 
duced her  to  make  this  investment  were 
Cals^  and  tnndulently  made,  in  that  Par> 
fcer  represented  to  her  that  the  company  had 
sold  $400,000  in  cash  of  its  stock,  and  that 
tlie  actual  caab  value  of  the  stock  was  ^ 
per  sluuw,  and  that  the  same  was  rapidly 
lUAng  in  value,  and  that  the  company  would 
pay  a  dividend  of  at  least  10  pet  cent,  the 
first  year,  and  by  tbe  use  of  the  ^vldends 
she  could  readily  pay  the  Interest  upon  the 
note  and  mortgage  executed  by  her  as  the 
purchase  price  of  said  stock,  and  with  the 
dividends  thKiafrom  she  could  eventually 
pay  the  entire  Indebtedness. 

It  further  appears  that  a  few  mmths 
after  the  stock  In  the  Shawnee  Life  Insur- 
ance Company  had  been  delivered  to  her  an 
agent  of  the  Shawnee  Life  Insurance  Com- 
pany and  another  came, to  her  home  and 
represented  to  ber  that  the  stockholders 
would  all  lose  their  money  unless  they  con- 
sented to  a  transfer  of  the  stock  in  the  Shaw- 
nee Life  Insurance  Company  for  stock  In  the 
Amalgamated  Insurance  Corporations,  and 
that  tbe  Shawnee  Life  Insurance  Company 
was  in  a  failing  condltloD,  and  in  order  to 
save  anything  for  the  stockholders  it  was 
necessary  for  this  transfer  to  be  made,  and 


that,  believing  said  statement  to  be  true,  she 
consented  to  said  transfer,  and  received  90 
shares  of  stock  In  tiie  Amalgamated  Insur- 
ance Corporations,  which  she  alleges  to  he  <MC 
no  value  and  worthless,  and  she  tenders  the 
same  into  fhls  court  for  the  use  and  ben^t 
of  the  Shawnee  Life  Insurance  Company. 
That .  ttie  representations  and  statements 
made  by  the  agents  of  tbe  Shawnee  Life  In- 
surance Company  as  to  the  financial  standing 
of  this  company,  and  as  to  the  value  of  its 
stock  at  the  time  she  purchased  the  same, 
were  false,  must  be  admitted.  That  these 
statements  induced  her  to  part  with  the  pos- 
session of  her  hard-earned  money  and  to 
purchase  additional  stock,  securing  the  same 
by  a  mortgage  upon  her  property,  cannot  be 
denied,  and  the  fact  that  she  invested  vir- 
tually all  of  her  savings  in  this  transaction 
conclu^vely  demonstrates  that  the  agent  of 
the  company  pictured  the  o^rtunity  fOr 
her  to  make  money  hy  this  investmoit  so 
easily  and  so  marveloualy  that  she  yielded 
to  the  seductive  Influence  of  the  agent's  con- 
versation and  suff«ed  the  same  to  oontnd 
and  dictate  to  her  business  judgment. 

The  trial  court  found  all  ot  these  repre- 
sentations to  be  falsely  and  fraudulently 
made  by  the  company  and  its  agents  with  the 
sole  view  and  purpose  of  deceiving  and  de- 
taiudlng  this  woman  out  of  her  earnings, 
and  that  the  exchange  of  stock  In  the  Shaw- 
nee Life  Insurance  Company  for  stock  In  the 
Amalgamated  Insurance  Corporations  was 
but  a  part  and  parcel  ot  this  <me  great 
sdrnne  concocted  by  the  company  and  its 
agents  to  defraud  peo^e  by  the  wholeeale 
who  mig^t  invest  in  this  enterprise.  We 
cannot  say  that  the  Judgment  of  the  court  is 
against  the  weight  of  the  evidence,  ^e 
method  of  transacting  business  disclosed  by 
this  evidence  demonstrates  that  the  Shawnee 
life  Insurance  ConqHiny  was  not  a  legiti- 
mate enterprise,  nor  was  its  busdness  con- 
ducted upon  that  high  plane  which  should 
characterize  the  business  methods  of  a  safe 
and  sound  flnanrfal  institution  of  this  char- 
acter. 

It  is  asserted  here  that  defendant  In  error 
cannot  succeed  for  the  following  reascms: 
First,  ttiat  her  cause  of  action  Is-  barred  by 
the  statute  of  limitations;  second,  that  she 
failed  to  return  what  she  had  received,  and 
therefore  she  was  not  entitled  to  rescind; 
third,  no  actionable  fraud  was  shown  by 
the  evidence  nor  alleged  in  'the  pleadings. 

[1-4  J  The  first  two  contentions'  of  plaintiff 
In  error  are  decided  adversely  to  It  by  this 
court  in  Shawnee  Life  Insurance  Company 
V.  Taylor.  160  Paa  622,  not  yet  officially  re* 
ported,  which  case  involved  every  Issue  <3t 
the  Instant  case,  wherein  it  was  held: 

First:  "Constming  the  allegations  of  the  peti- 
tion together  with  a  view  to  substtintial  jus- 
tice, it  may  fairly  be  inferred  that  this  exchange 
of  stock  was  a  itart  of  the  original  scheme  to  de- 
fraud, and  was  intended  to  complicate  tbe  trana- 
actiou  and  render  recovery  more  difficult,  which 
it  did,  as  we  shall  see.    We  are  therefore  of 
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opioioD  that  the  court  did  right  when  he,  in  ef- 
fect, held  that  the  statute  began  to  run  against 
the  action,  not  from  November  12,  1910,  the 
date  when  the  326  shares  sf  stock  in  the  de- 
fendant company  were  sold  and  the  deeds  execut- 
ed conveying  the  land  in  ^change  therefor,  but 
from  the  date  when  that  stock  was  exchanged 
for  stock  in  the  Amalgamated  Corporations,  and 
hence  the  court  did  not  err  in  overruling  the 
demurrer  to  the  petition-" 

Second:  "And  m  Ma;  or  June  following  plain- 
tiffs were  induced  by  the  pre^dent  of  defend- 
ant company  and  another  to  exchange  the  re- 
mainder of  their  325  shares  of  stock  for  stock 
in  the  some  company,  which  nobody  claims  to  be 
of  any  value  whatever.  Upon  thia  evideniK  it  ia 
ui^ed  that  the  court  erred  in  decreeing  a  re- 
scission of  the  sale  and  a  cancellation  of  the 
deeds,  which  he  did.  because,  they  sav.  while 
plaintiffs  properly  pleaded  a  tender  of  tne  stock 
received  in  exchange,  which  was  ordered  turned 
over  to  defendant  company,  yet,  as  the  evidence 
diaeloseB  that  they  had  parted  with  the  title  and 
possesslcn  of  all  the  325  shares  sold  them  by 
the  defendant  company,  and  could  not  restore 
it,  and  thus  put  defendant  company  in  statu 

3uo,  the  court  had  no  right  to  decree  as  he 
id.   •   •  * 

"And  so  we  might  hold,  were  it  not  for  the 
fact  that  the  stock  of  the  defendant  company, 
which  cannot  be  restored,  we  repeat,  was  of  no 
value.  As  it  is  only  everything  of  value  that 
plaintiffs  were  bound  to  restore,  the  court  did 
not  err  in  decreeing  a  resdasion  of  the  contract 
of  sale  and  a  canceUation  of  the  deeds  and  mort- 
gages complained  of,  and,  in  effect,  clearing  the 
title  of  the  plaintiffs  to  the  property,  especially 
as  the  court  at  the  same  time  ordered  turned 
over  to  the  defendant  company  the  stock  of  the 
Amalgamated  Cwntiany  taken  in  exchange  for 
thd^r  stock." 

With  reference  to  tbe  contenUfra  that  no 
actionable  fraud  was  alleged  or  proven,  It 
might  not  be  amiss  to  say  that  Uie  trial  court 
fonnd  tbe  Issnes  In  flavor  of  the  defendant  In 
error,  and  ordered  tbe  cancellation  ot  the 
mortgage  and  deed  named  herein,  upon  the 
sole  ground  that  the  same  were  without  con- 
sldwatlon,  and  that  the  representations  made 
by  tbe  Shawnee  Life  Insurance  Oompany  and 
Its  i«ents  to  the  del  aidant  In  error  were 
fUse  and  fraudulent,  and  mate  ftw  the  pur- 
pose oC  deceiving  them.  Tbe  doctrine  of  thia 
court  is  that  tbe  findings  of  tlw  trial  oonrt  will 
not  be  disturbed  on  appeal  where  the  evidence 
reasonably  tends  to  support  such  findings. 
Tbe  evidence  here  condutively  establishea  that 
tbe  defendant  in  oror  was  overpersuaded 
and  overreached  by  -  tbe  company  and  its 
agents,  and  as  a  result  thereof  she  parted 
-with  the  earnings  and  savings  of  a  lifetime, 
and  In  return  therefor  received  stock  in  this 
company  which  was  absolutely  worthless. 
The  defendant  tn  error  was  without  business 
experience,  and  entertained  no  conception  at 
the  enterprise  In  which  she  became  Interest- 
ed, but  yielded  to  tbe  siren  song  coolly  and  de- 
liberately snng  by  the  Shawnee  Life  Insur- 
ance Company  and  Its  agents,  and  she  was 
thereby  defrauded  and  deprived  of  her  prop-' 
erty.  The  agents  of  this  company  told  her  of 
the  fabulous  wealth  she  could  acquire  by  In- 
vesting in  tbe  stock  of  this  company,  what  a 
great  and  glorious  financial  instltutitm  It  was, 
bow  well  and  bow  successfully  it  was  being 
operated,  bow  valuable  tbe  stock  was  and 


how  rapidly  this  stock  would  rise  In  value, 
and  how  easy  It  would  be  for  her  to  become 
irlch  by  investing  In  the  same.  These  state- 
ments were  false,  and  were  fraudulently 
made,  and  constantly  and  Incessantly  made 
to  the  defendant  In  error  until  they  had  ex- 
tracted from  her  all  of  her  available  cash, 
and  she  had  pledged  to  them  all  of  her  prop* 
erty,  and  then  in  a  short  time  thereafter.  In 
order  to  complicate  the  situation  and  make 
it  moret  difficult  for  her  to  recover  her  prop- 
erty from  the  company,  the  Shawnee  life 
Insurance  Company,  and  others,  induced  her 
to  exchange  her  stock  for  stock  in  another 
comimny,  which  she  did.  She  did  not  reap 
the  dream  of  boundless  wealth  contemplat- 
ed by  her  at  the  time  of  this  Investment,  but, 
according  to  the  evidence,  she  now  faces  the 
ashen  gray  of  poverty  at  that  time  of  life 
when  the  light  lingers  after  the  sun  is  down. 
It  would  be  placing  a  premitmi  upon  dishon- 
esty and  a  reward  to  culprits  for  the  court 
to  say  that  the  defendant  In  error  was  not  en- 
titled to  recover  because  she  had  made  this 
exchange  of  stock.  The  evidence  conclusive* 
ly  establishes  a  positive^  dear,  and  an  action^ 
able  case  of  fraud. 

In  tbe  case  of  St  L.  &  S.  P.  Ry.  Co.  t. 
Beed,  37  OkL  355,  132  Pac.  357,  it  is  said : 

"That  a  representation  within  the  meaning  ot 
the  law  of  fraud  Is  anything  short  of  a  war- 
ranty, which  proceeds  from  the  action  or  con- 
duct of  the  party  charged,  and  whidi  is  sufficient 
to  create  upon  uie  mind  a  distinct  impression  oC 
fact  condudve  to  action.  The  gist  of  false 
misrepresentation  la  the  producing  of  a  false 
impression  upon  the  mind  of  the  other  party, 
and  if  this  result  is  actually  accomplished  the 
means  of  accomplishing  it  are  immaterial." 

In  the  case  of  MlUer  t.  Wtaert,  S8  OkL 
Sll,  1S4  Pac  63,  it  Is  said : 

"The  rule  is  that  if,  with  intent  to  deceive 
either  party  to  a  contract  of  sale  conceals  or 
suppresses  a  material  fact  which  he  la  in  good 
faiui  boimd  to  dladose,  this  Is  evidoiee  of  an 
equivalent  to  a  false  representation,  because 
the  concealment  or  suppreasion  is  in  effect  a  rep- 
resentation that  what  IS  disclosed  Is  tbe  whole 
truth.  The  gist  of  the  action  is  frandnlenily 
producing  a  false  impression  upon  tbe  mind  ot 
the  other  party;  and,  if  this  result  ia  accom- 
plished, it  is  unimportant  whether  the  means 
of  accomplishing  It  are  words  or  acts  of  the 
defendant  or  bis  concealment  or  supprsssUn 
of  material  facts  not  equally  within  tno  knowl< 
edge  or  reach  of  the  plaintiff.  •   •  • 

"False  representations  of  a  vendor  as  to  tbe 
quantity  of  a  tract  of  land  he  offer*  for  sale 
are  not  mere  matters  of  opinion,  but  are  ma- 
terial, and  he  cannot  avoid  their  consequences 
merely  because  the  vendee  might  have  ascer- 
talned  tbeir  faWty  br  a  snrvey  ai  the  land  m 
by  reference  to  <^SeiaI  plats  and  records.*' 

In  Gannon  et  al.  v.  Hausaman,  42  Okl.  41, 
140  Pac.  407.  B2  li.  B.  A.  (N.  S.)  619,  it  Is 
■aid: 

"A  false  and  fraudnlent  representation,  by  one 
who  assumes  to  have  personal  knowledge,  to  the 
purchaser  of  real  estate,  that  there  la  no  incum- 
brance thereon,  upon  whidi  representation  the 
purchaser  relies  and  acts  to  nis  injury,  will 
sustain  an  action  for  the  tort  although  the 
purchaser  might  have  discovered  the  fraud  by 
searching  the  public '  records.  A '  man  cannot 
state  fauely  to  another  in  snch  cases  and  then 
ocwnplain  bwaose  bs  was  believed." 
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In  Stevens  r.  Bellly,  1S6  Pac.  1S7.  It  la 
■aid: 

"No  man  should  be  permitted  to  complain,  or 
take  advanUge  of  the  fact  that  another  nas 
too  confidently  relied  on  the  truthfulness  of  the 
fltatementa  he  hss  himself  made." 

In  Boehme  t.  Broadwtfy  Theater  Co. 
(Wash.)  157  Pac,  219,  it  Is  said: 

"He  claim  that  whatever  'TepresentationB 
were  made  by  appellants  were  mere  expres- 
■ions  of  opinion,  upon  which  reepondent  has  no 
right  to  rely,  la  untenable.  The  financial  con- 
dition of  the  company,  the  volume  of  its  busi 
uess,  the  amount  of  its  income  and  expenaes, 
and  what  these  had  been  in  the  past  were 
$a  matters  peculiarly  within  the  knowledge  of 
the  app^lants,  and  not  easily  aseertainabla  by 
le^mndent.  We  have  frequently  that  rep- 
resentations as  to  such  matters  are  representa- 
tions as  to  matters  of  fact,  and,  if  false,  and 
made  with  knowledge  that  they  were  being  relied 
upon  by  the  other  party,  constitute  acaonable 
fnud." 

In  C!bri8tenson  T.  Kodi,  85  Wash.  472, 148 
Pae.  685,  It  is  said; 

"Ordinary  prudence  does  not  require  a  pet^ 
son  to  test  the  truthfulness  of  representations 
niade  to  bim  by  another  as  of  his  own  knowl- 
edge, with  the  intent  that  they  shall  be  believed 
and  acted  upOD,  even  though  the  party  to  whom 
inch  representations  are  made  may  have  an  op- 
portunity to  ascertain  the  truth  tor  himself." 

In  Werline  r.  Aldred,  IffT  Pac.  805,  this 
omrtsald: 

"A  representation  as  to  value  is  usually  re- 
garded as  an  expression  of  opinion,  but  where 
Blade  by  one  as  an  inancement  to  another,  who 
is  Ignorant  thereof,  to  enter  into  a  contract,  and 
is  relied  upon  to  the  detriment  ot  the  latter,  the 
same  may  be  made  the  basis  of  an  action  for 
fraud  and  misrepresentation.'' 

And  it  la  fnither  laid  In  this  opinion  that: 
"One  who  relies  upon  a  material  representa- 
tbm  which  is  false  is  not  precluded  from  recov- 
eiing  damages  by  reason  of  the  fact  that  he  had 
the  (^iportnnitT  to  investigate  for  himself  and 
dU  not  do  ao.''  , 

In  Owtnn  r.  Ford.  158  Pac  636.  the  Sn- 
ptem*  Ooort  of  Washington  said: 

"B^reseotattons  by  the  seller  of  corporate 
■toek  to  the  buyers  that  he  was  intimately  ac- 
iuainted  with  the  affairs  of  the  company,  had 
mside  information  from  which  be  knew  that 
the  stock  was  of  giie&ter  value  than  the  price 
at  which  it  was  selling,  that  it  would  rise  with- 
in a  few  day*,  knew  where  it  could  be  sold 
ia  a  short  tim*  for  a  marked  increase,  and  that 
a  fnAt  eoold  be  realized  by  a  mere  loan  on  the 
boyerr  credit,  were  representations  of  matters 
of  fact  rather  than  of  matters  of  opinion." 

In  Howe  T.  MartiD,  28  OU.  C61,  102  Pac 
128^  isa  Am.  St  Bep.  810.  It  Is  said: 

"A  parfy  is  guilty  of  fraud  and  deceit  where, 
with  intent  to  indace  another  to  enter  into  a 
contract,  he  makes  a  positiTe  assertion,  which  is 
material,  in  a  manner  not  warranted  by  his  in- 
mnnatiMi,  or  where  he  is  not  shown  to  have 
wasonable  groonds  for  believhig  it  true,  where 
ue  assertion  so  made  is  not  true,  even  though 
believed  by  the  party  making  it  In  such  a  case 
the  definite  assertion  ns  a  fact  of  that  wliich 
IS  ontrue,  concerning  that  which  the  party  has 
BO  knowledge,  is  tantamount  in  its  effects  to  the 
assertion  <a  something  which  the  party  knows' 
to  be  untrue." 

The  lower  court  found  that  the  discovery 
of  the  ftand  was  not  complete  until  after 
the  exchanse  of  stodc,  and  that  brings  the 
same  within  the  time  in  which  the  action  may 


be  maintained,  and,  as  there  is  evidaioe  sup- 
porting this  Tlev.  we  cannot  disturb  the  same 

here. 

The  judgment  of  the  lower  court  is  af- 
firmed. 

PBRGUBIAJf.  Adopted  in  whole. 


(Gl  Okl.  297) 

BOOD  V.  FORD  et  aL   (So.  7344.) 
(Supreme  Court  of  Oklahoma.    Nov.  21,  1916.) 

Commissioners'  Opinion,  Division  No.  8.  Er- 
ror from  District  Court,  Alfalfa  County;  James 
B.  CuUison,  Judge. 

Action  by  E.  Ford  and  Uatilda  J.  Ford 
against  El  E.  Hood,  trustee  of  the  Shawnee  Life 
Insurance  Company,  a  corporation,  dissolved. 
There  was  Judgment  tor  plalntifh,  and  defendant 
brings  error.  Affirmed. 

Lydick  &  Eggerman,  of  Shawnee,  and  Titus  & 
Talbot,  of  Cherokee,  for  plaintiff  in  error.  Owen 
&  HiU  and  W.  E.  WUes,  all  of  Cherokee,  and  EL 
S.  Hadley.  ot  Wichita,  Kaa^  for  d^danta  in 
error. 

HOOKER,  C.  Under  the  authority  of  the 
Shawnee  Life  Insurance  Co,  v.  Taylor  (No.  5898) 
160  Pac.  622,  and  E.  E.  Hood,  Trustee,  v.  Wood 
(No.  7686)  161  Pac  210.  this  case  is  affirmed. 

PER  ODBIAU.   Adopted  hi  whole;  . 


ih  Okl.  29S) 
HOOD  V.  MITCHELL.   (No.  7685.) 
(Supreme  Court  of  Oklahoma.    Nov.  21,  1916.) 

Commissioners'  Opinion,  Division  No.  3.  Er- 
ror from  District  Court,  Alfalfa  County ;  J.  C. 
Ri^berts,  Judge. 

Action  by  Maod  M.  Mitchell  against  E.  B. 
Hood,  trustee  of  the  Shawnee  L^e  Insurance 
Company,  a  corporation,  dissolved.  There  was  a 
judgment  for  plaintiff,  and  defendant  brings  er- 
ror.  Affirmed. 

Lydick  &  Es^erman,  of  Shawnee,  and  Titus  & 
Talbot,  of  Cherokee,  for  plaintiff  in  error.  Owen 
&  Hill  and  W.  B.  WUes.  all  of  Cherokee,  and  £. 
S.  Hadley,  of  Wichita,  Kan.,  for  defendant  in 
error. 

HOOKBB,  a  Under  the  autbori^  of  the 
Shawnee  LIf«  Insnrance  Go,  v.  Taylor  (No.  589S 
160  Pac.  622.  and  B.  B.  Hood,  Trustee,  v.  Wood 
(No.  768^161  Pac.  2tO,  this  case  is  aflimwd. 

PEB  CURIAM.   Adopted  hi  whole. 


(tt  Okl.  2») 
HOOD  V,  HOLCOMB  et  al   (No.  7688.) 

(Supreme  Court  of  Okkthoma.   Nov.  21,  1916.) 

Commissioners*  Oionion,  Division  No.  8.  Er- 
ror from  District  Court.  Alfalfa  County;  J.  G. 
Robberts,  Judge. 

Action  by  Lydia  M.  Holcomb  and  B.  A.  Hol- 
comb  against  B.  EL  Hood,  trustee  of  the  Shaw- 
nee Life  Insurance  Company,  a  corporation,  dis- 
solved. There  was  a  judgment  for  plaintiffs,  and 
defendant  brings  error.  Affirmed. 

Lydick  &  Eggerman,  of  Shawnee,  and  Titus  & 
Talbot,  of  Cherokee,  for  plaintiff  in  error.  Owen 
&  Hill  and  W.  EL  Wiles,  all  of  Cherokee,  and  B. 
S.  Hadley,  of  Wichita.  Kan.,  for  defendants  In 
error. 

HOOKER,  a  Under  the  authority  of  the 
Shawnee  Life  Insurance  Company  t.  Taylor  (No. 
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5898)  160  Pac.  622,  and  B.  E.  Hood,  Tnistee,  t. 
Wood  (No.  7686)  161  Pac.  210,  thli  caae  is  af- 
firmed. 

PER  OUBIAH.  Adopted  in  vholb 


(61  Ok).  298) 

HOOD  T.  SPANGLER  et  aL  (No.  7687.) 
(Supreme  Court  of  Oklahoma.   Not.  21,  1916.) 

Commissionera"  Opinion,  Division  No.  3.  Er- 
ror from  District  Court,  Alfalfa  County;  J.  O. 
Robberts,  Jndge. 

Action  by  Fannie  Spangler  and  others  against 
B.  E.  Hood,  trustee  of  the  Shawnee  Life  In- 
snraace  0>mpaDy,  a  corporation,  dissolved. 
There  was  a  Judgment  for  plaintlits,  and  de- 
fendant brinsB  error.  Affirmed. 

Lydick  &  Kg^erman,  of  Shawnee,  and  Titos  & 
Talbot,  of  Cherokee,  for  plaintiSf  in  error.  Owen 
ft  Hill  and  W.  B.  Wiles,  aU  of  Cberokee.  and 
Bb  S.  Hadlw.  of  Widiita,  Kan.,  for  deCendanta 
in  error. 

HOOKER,  a  Under  the  authority  of  the 
Shawnee  Life  Insurance  Company  v.  Taylor 
(No.  5898)  160  Pac  622.  and  E.  E.  Hood.  Trus- 
tee, Wood  (No.  768G)  161  Pac  210,  this  case 
is  affirmed. 

PER  CURIAM.  Adopted  in  wh<da. 


(61  Okl.  28S) 

HOOI)  T.  HOLOOMB  et  aL  (No.  7689.) 
(Supreme  Ourt  of  Oklahoma.    Nov.  21,  1916.) 

CJommissioners'  Opinion,  Division  No.  8.  Er- 
ror from  District  Court,  Alfalfa  County ;  J.  C. 
Robberts,  Judge. 

Action  by  John  W.  Holcomb  and  Ifary  A.  Hol- 
comb  against  E.  E.  Hood,  trustee,  etc  nere 
was  a  Judgment  for  plaintlfb,  and  defendant 
brings  error.  Affirmed. 

Lydick  ft  Eggerman,  of  Shawoee,  and  Titus  ft 
Talbot,  of  Cherokee,  for  plaintiCf  in  error,  Owen 
ft  Hill  and  W.  E.  Wiles,  all  of  Qierokee,  and 
E.  S.  Hadley,  of  WicMta,  Kan.,  for  defendanta 
in  error. 

HOOKER,  0.  Under  the  aathority  of  the 
Shawnee  Life  Insurance  Company  v.  Taylor 
(No.  6898)  160  Pac.  622,  and  E.  E.  Hood.  Trus- 
tee, V.  Wood  (No.  7686)  161  Pac  210,  this  case 
is  affirmed. 

PER  CURIAhT.  Adopted  in  whole. 


(61  Okl.  a») 

APACHE  STATE  BANK  t.  VOIGHT. 

(No.  8228.) 

(Supreme  Court  of  Oklahoma.   Nor.  15,  1916.) 

(SyUabuM  bv  <Ae  Court,; 
1.  Oousra  «=s>l— ^'JuBXBDionoK"— Natube  or 

JUBIBDICnoN. 
"Jurisdiction**  Is  the  power  of  courts  and 
judicial  officers  to  take  cognizance  of  and  to 
hmr  and  determine  the  subject-matter  in  con- 
troversy between  parties  to  a  proceeding  pend- 
ing, and  to  adjust  or  txerdm  judidBl  power  over 
them. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  SS  1-4.  6-9,  01-106;  Dec.  Dig.  «=>1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Jurisdiction.] 


2.  COUR-re  ^37(1)  —  JUBZBDZCTIOn—RAISINa 

ov  Question. 
The  question  of  Jurisdiction  is  primary  and 
fundamental  in  every  case,  and  cannot  be  waived 
by  the  parties  or  overlooked  by  the  court.  It 
is  the  Dounden  duty  of  the  court  to  examine 
into  its  JurisdictiQni  whether  raised  by  any  par^ 
ty  or  not,  and  sua  aponte  to  determine  its  own 
jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts,  C«nL 
Dig.  H  147,  161;  Dec  Dig.  *=»37(1).] 

Gommlasionen'  Opinloii,  DItIsIod  No.  4. 
Error  from  County  Cioort,  Oaddo  County; 
0.  R.  Johnston,  Judge. 

Action  by  tbe  Apaclie  State  Bank  against 
William  Voig^t  There  vas  a  Judgment  for 
defendant,  and  plaintifC  brings  error.  Re- 
versed, with  directions. 

A.  J.  Morris,  of  Anadarko,  for  plaintiff  Id 
error.  Bristow  &  McFayden  and  C.  H.  Cars- 
well,  all  of  Anadarko,  tor  defendant  In  error. 

EDWARDS,  a  Thia  action  was  Instituted 
by  the  plaintiff  In  error,  plaintiff  bdow,  lo 
the  county  court  of  Caddo  county,  on  Au- 
gust 8,  1914,  to  recover  judgmeot  upon  a 
promissory  note  in'  tbe  sum  of  $160,  with  in- 
terest at  10  per  cent  from  June  10, 1014,  and 
$15  attorney's  fees.  Tbe  defendant,  for  an- 
swer admitted  the  execution  of  the  note^  but 
set  up  as  a  defense  certain  alleged  fraudu- 
lent representations  by 'Which  the  note  was 
procured.  Upon  the  issue  framed  a  trial 
was  had  to  a  jury,  and  a  verdict  and  Judg- 
ment In  favor  of  the  defendant  in  aror,  de- 
fendant below.  Within  due  time  the  cause 
was  appealed  to  this  court. 

[1,2]  Section  12,  art  7.  of  the  Conetitntion 
of  this  state  confers  npmi  county  eonrta  cer- 
tain Jurisdiction  until  otherwise  provided  by 
law,  and  section  1816  of  4he  Revised  Laws  oi 
1910  provides: 

"The  county  court  •  •  •  shall  have  con- 
curreqt  jurisdiction  .with  the  district  court  in 
civil  cases  in  any  amount  over  two  hundred 
dollars  and  not  exceeding  one  thousand  dol- 
lars, exdusive  of  Interest.  •  •  • " 

(Construing  this  provlslott  of  the  Constitu- 
tion and  section  1816,  supra,  together,  It  Is 
evident  that  county  courts  of  this  state  have 
no  Jurisdiction  In  clvU  cases  Involving  f200 
or  less.  Musser  et  ux.  v.  Baker  et.aL,  ISS 
Pac.  442  (No.  7484),  not  yet  officially  reported; 
Model  Clothing  Co.  v.  First  National  Bank. 
160  Pac.  450  (No.  8256),  not  yet  officially  re- 
ported ;  Underwood  Typewriter  Ca  v.  March, 
160  Pac.  694  (Na  7727),  not  yet  offldally  re- 
ported. 

The  case  In  the  lower  court  seems  to  have 
been  tried  without  the  question  of  jurisdic- 
tion of  tbe  count?  court  having  been  raised, 
and  the  question  is  not  raised  by  the  parties 
in  this  court,  but  since  the  question  of  Juris- 
diction la  primary  and  fundamental  In  every 
case,  It  cannot  be  waived  by  the  parties  or 
overlooked  by  Ihe  court  It  is  the  dtfty  of 
this  court  to  examine  Into  its  jurisdlctlcsi, 
whether  rais^  by  any  party  or  not,  and  sua 
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sponte  to  determine  whether  or  not  It  has 
jurisdiction.  Kennan  v.  Chastain,  157  Fac. 
326,  not  yet  oflBclally  reported. 

The  case  Is  therefore  reversed  and  remand- 
ed, with  iQstnictlons  to  the  lower  court  to 
dismiss  the  actloa  for  want  of  Juilsdlctton. 

PEBCUBIAM.  Adopted  in  wtuto 

t«l  OU.  269)  ' 

HEDBICK  et  al  t.  KABITT.   (Na  7845.) 
(Snpreme  Court  of  OUaboma.   Not.  IB,  1916.) 

(SyTtdbiu  Iv  <A«  Court.) 
JuancKs  or  thk  Pback  <®=>154  —  Appeal  — 

Febfcction. 
The  proTision  of  section  6465,  Rev.  Laws 
of  1910,  directing  how  an  appeal  ma;  be  taken 
from  the  justice  of  the  peace  court  to  the  dis- 
trict, county,  or  superior  court,  is  directory,  and 
not  mandatory ;  and,  where  the  party  appealing 
from  the  justice  court  prepares  an  appeal  bond 
therein,  naming  the  court  to  which  uud  appeal 
is  to  be  taken,  and  the  justice's  transcript  is 
duly  lodged  therein,  sAd  ap^teal  is  duly  perfect- 
cd,  and  it  was  error  to  dismiis  the  same  for  the 
reason  that  no  order  or  cUrectlon  was  given  to 
the  justice,  by  the  party  appealing,  of  the  court, 
other  than  the  bond  ItsdF. 

CEd.  Note.— For  other  cases,  see  Justices  ct 
ti^Peace.  Gent  Die  %  B20;   Dee.  Dig.  «s» 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  District  Ck>art,  Craig  County; 
Preston  S.  Davis,  Judge. 

Action  by  Charles  Kabltt  against  Bediy 
Bedrlck  and  another,  begun  In  justlce'u 
court  and  am>ealed  by  defendants  to  thie 
district  court.  The  appeal  was  quashed,  and 
defendants  bring  error.  Beversed  and  re- 
manded* with  directions. 

A.  B.  Lamb,  of  Ck^eyrUle,  Kan.,  fbr  plain- 
tiffs Id  error. 

HOOKEB,  a  On  December  26,  1813, 
Cbarlea  EaUtt  ffled  his  bill  of  pftrtlenlars 
against  Becky  HoAtUA  and  A.  A.  Hedrick  as 
defendants  before  R  H.  Johnson,  a  justice 
of  the  peace  of  Craig  county,  praying  for  a 
Jodgment  against  tbem  in  the  sum  of  $39.50. 
Upon  January  S,  1914,  a  trial  was  bad  be- 
fore a  Justice  of  the  peace  and  without  a 
Jury,  and  a  judgment  was  rendered  in  fftvor 
of  the  plaintiff  Kabltt,  and  against  the  de- 
fendants above  named,  for  the  sum  prayed 
for.  Thereafter,  on  the  13th  day  of  January, 
1914,  the  said  defendants  below  presented  to 
the  Justice  of  the  peace  an  appeal  bond, 
which  was  in  proper  and  statutory  form, 
which  bond  by  its  terms  directed  that  the 
appeal  be  taken  to  the  district  court  of  Craig 
county.  This  bond  was  duly  signed  and  ac- 
knowledged before  the  justice  of  the  peace 
and  approved  by  him,  and  said  appeal  was 
duly  filed  In  the  district  court  of  Craig  coun- 
ty, together  with  all  of  the  papers  and  files 
and  justice's  transcript  as  provided  by  stat- 
ute. On  the  16th  day  oil  April,  1914,  the 
Idaintiff  below  moved  the  district  court  to 


Quash  the  appeal,  fOr  the  reason  that,  at  the 
time  said  defendantgf  attempted  to  apiKal 
from  the  final  judgment  of  the  justice  of  the 
peace  rendering  such  judgment,  they  did  not 
advise  the  justice  of  the  peace  of  the  court 
to  which  the  appeal  was  to  be  taken.  The 
court  heard  the  testimony  upon  this  issue 
and  sustained  the  motion. 

It  appears  from  an  examination  of  the  rec- 
ord before  us  that  the  appeal  bond  In  quea* 
tlon  direct^  that  the  appeal  shall  be  .taken 
to  the  district  court  of  Craig  county,  and 
It  further  appears  that  the  transcript  of  the 
justice's  proceedings  on  appeal  therefrom 
was  duly  filed  in  the  district  court  of  Craig 
county,  together  with  all  of  the  pleadings, 
documents,  etc.,  had  in  said  justice  court 
Under  section  6466,  Revised  Laws  ot  1910, 
an  appeal  from  a  justice  of  the  peace  may  be 
had  to  the  district,  superior,  or  county  court, 
and  the  party  appealing  shall  advise  the 
justice  of  the  court  to  whidi  the  appeal  la  to 
be  transferred,  and  it  Is  the  dntj  ot  the 
justice  of  the  jwace  to  perfect  said  appeal 
to  the  oourt  to  whlcb  be  la  ordered  and  di- 
rected by  the  party  appealing,  and  to  enter 
upon  his  dock^  an  order,  sped^dng  the  court 
having  jnilsdlctliHi  of  such  appeal,  and  the 
appeal  bcmd  shall  also  designate  Uie  court 
to  which  the  ai^eal  Is  to  be  taken.  The 
trial  court  held  this  provlaloiL  of  the  statute 
mandatory,  and  dismissed  the  appeal,  for 
the  reason  that  no  verbal  order  or  written 
direction  was  given  by  the  party  anteallug 
from  the  justice  of  the  peace  court  to  the 
district  court,  designating  the  court  to 
which  said  appeal  should  be  taken,  other 
than  the  bond  Itself.  In  our  opinion  this 
provlsicHi  of  the  statute  is  merely  directory ; 
and,  where  the  bond  prepare'd  by  the  party 
appealing  fi-om  a  judgment  of  the  justice  of 
the  peace  designates  the,  court  to  which  said 
appeal  is  to  be  taken,  and  the  transcript  and 
pleadings  in  conformity  thereto  are  filed  in 
said  court,  there  is  a  substantial  compliance 
with  the  statute^  and  it  Is  error  to  dismiss 
the  api>eal  where  these  things  have  been  done. 
This  court  In  the  case  of  Noel  t.  Salter,  167 
Paa  133,  said: 

"It  is  contended  that  the  appeal  is  not  com- 

Slete  with  the  filing  and  approval  of  the  appeal 
ond,  but  that  it  is  necessary  for  the  party 
appealing  to  advise  the  justice  to  which  court 
toe  epp^  is  to  be  transferred;  that  it  ia  as 
much  the  duty  of  the  appellant  to  advise  the 
justice  of  this  fact  ah  It  is  to  file  the  bond,  and 
neither  the  one  nor  the  other  completes  the  ap- 
peal, the  two  conjoint  acts  being  required  to 
complete  such  appeal.  In  this  reasoning  we 
cannot  agree.  The  bond  provided  for  an  appeal 
to  the  county  court  The  transcript  of  the  jus- 
tice court  shows  that  the  cause  was  certified  to 
the  county  court  where  the  papers  were  after- 
wards filed,  whether  the  appellant  formitUy 
requested,  independent  of  the  conditions  of  the 
bond,  that  the  cauM  be  sent  to  the  county  court 
is  not  shown  by  the  record.  Be  may  have  so 
requested,  but  it  is  unnecessarvfor  ua  to  decide 
the  question  in  this  action.  The  bond  was  a 
sufficient  advice,  and  the  court  was  not  misled 
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b7  a  failure  to  fonnallT  state  to  wbich  court 
be  desired  an  'appeal,  ^e  designation  of  tbe 
court  to  which  an  appelant  desires  to  have  bis 
cause  transferred  on  appeal  under  this  section 
is  merdy  directory,  ana  not  mandatory ;  and, 
vhere  tbe  bond  contains  tbe  name  of  tbe  court 
to  which  the  appeal  be  taken,  and  the  cause  is 
certified  and  loclged  in  mdt  court  there  has 
been  a  saffidebt  cfaapltance  with  Uie  statute." 

It  ttieretore  AAIowb  that  .the  motion  to 
dismiss  the  appeal  filed  In  the!  dlstriot  oottrt 
of  Cralc  ooitnty  was  Impn^erly  sustained, 
and  this  cavae  to  thei«ft»re  reversed  and  re- 
manded, for  proceedings  consisteDt  with  this 
oplnltm, 

PBS  CURIAM.    Adopted  In  whotSk 


(61  Okl.  247) 

CLBIMBNTS  et  aL  v.  JACKSON  COUNTT 

OIL  St  GAS  CO.  et  al.    (No.  7898.) 
(Snpmae  Court  ot  Oklahoma.  Nov.  14,  1910.) 

iByUahw  by  tA«  Court.) 

1.  GuABunr  «=»14— RiQuiBma— Conanus- 

ATION. 

A  contract  of  guaranty  not  entered  into  at 
the  same  time  as  the  original  obligation  or  its 
acceptance  by  the  guarantee  must  he  supported 
by  a  condderatioB  distinct  from  tiiat  of  the 
original  obligation. 

[Ed.  Note.— For  other  eases,  see  Quaranty, 
Cent.  Dig.  H  13,  20;  Dec.  Dig.  «5>14.] 

2.  Contracts  •8sa809(l)  —  PEBVOBHAHOfr- Iu- 

POaaZBILITT. 

To  bring  a  contract  within  the  rule  of  im- 
possibility of  performance  it  must  appear  that 
the  tbinjg  to  be  done  cannot  by  any  means  be 
accompbahed. 

[Ed.  Note.— For  other  eases,  see  Contracts, 
Cent  Dig.  {$  1444-1446;  Dec.  Dig.  «=>309(1M 

3.  CoNTRAOTS  9=3258— Resoibbion—Gbounde 

— INABILITT  TO  PSBFOBU. 

An  allegation  that  a  party  to  a  contract 
"did  not  have  funds"  to  make  tbe  paym«its  re- 
quired tbereunddr  is  not  alone  sufficient  to  sup- 
port a  rescission  of  such  contract  by  the  other 
party. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  big.  S  1162:  Dec  Dig.  «=:»^1 ' 

Commissioners'  Opinion,  Dlvlidfui  Na  2. 
Appeal  from  District  Comt,  Jackson  Conaty; 
Geo.  0.  Cramp,  Jndse. 

Action  by  W.  P.  Clements  and  another 
against  tbe  Jackson  County  Oil  ft  Gas  Com- 
pany and  others.  From  a  Judgment  sustain- 
ing a  general  demurrer  to  the  petition  on  be- 
half of  the  Indlrldoal  defendants,  plalntUfs 
appeaL  Aiflrmed. 

S.  B.  Garrett,  of  Altua,  for  plalntlfFs  In  er- 
ror. Everett  Petry,  of  Altus,  for  defendants 
In  error. 

BURFORD.  O.  The  petition  here  Involved 
alleged  that  on  tbe  29tb  day  of  October.  UB14, 
the  plaintiffs  entered  Into  a  contract  with 
the  Jackson  County  Oil  &  Gas  Company,  a 
corporation,  for  the  drilling  of  a  deep  welL 
The  original  contract  is  attached  to  tbe  peti- 
tion as  an  exhibit  In  so  far  as  Its  terms  are 
applicable  here  It  provided  that  the  plaintiffs 
In  coDsideratlim  of  the  trana^rtation  of  their 


tools  and  rig  from  Blectra,  Tex.,  to  Altna, 
OkL,  the  payment  of  certain  sums  of  money, 
and  the  assignment  of  an  undivided  one-half 
Interest  in  certain  leases,  should  drill  a  well 
to  a  depth  of  1,000  feet.  The  contract  far- 
ther provided: 

"It  is  further  and  matnaHy  agreed  that  after 
the  completion  of  said  well  to  a  deptb  of  1,000 
feet  if  first  party  shall  desire  to  have  said  wdl 
drilled  to  a  greater  depth  and  shall  so  notify 
second  parties  within  two  days  after  tbe  comple- 
tion to  a  depth  of  1,000  feet,  then  sucb  addi- 
tional drilling  shall  be  done  on  the  foUowiog 
terms." 

The  terms  provided  were  that  the  Oil  ft 
Gas  Company  sbould  pay  $250  for  the  nse  of 
sufficient  casing  to  drill  the  well  to  a  depth 
not  to  exceed  1,600  feet,  and  $250  more  If  the 
weU  should  be  drUled  to  2,000  feet  The  OU 
&  Gas  Company  was  also  to  pay  for  tbe  addl- 
ttonal  drilling  at  $3.50  per  foot  settlement  to 
be  had  when  tbe  drilling  was  done.  If  the 
well  should  not  go  deeper  than  1,500  feet 
The  petition  also  alleged  that  the  well  was 
drilled  to  a  depth  of  1,000  feet,  wbich  was 
reached  on  or  about  January  16,  1915,  and 
that  payments  were  then  made  In  accordance 
with  the  tenns  of  the  contract,  and — 
"that  when  tbe  plaintiff  reached  a  depth  of  1,000 
feet  the  said  Jackson  County  Oil  ft  Gas  Com- 
pany did  not  have  funds  wiu  which  to  proceed 
to  a  lower  depth,  and  did  not  notifr  the  plaintiS 
to  proceed  to  drill  to  a  lower  d^th." 

It  was  farther  alleged  that  with  the  con- 
sult of  tbe  OU  Company  the  following  Instru- 
ment In  writing  was  executed  by  Its  direc- 
tors, the  individual  defendants: 

"Know  all  men  by  these  presents,  that  where- 
as tbe  Jackson  Coun^  Oil  &  Gas  Company^  a 
corporation,  entered  Into  a  certain  contract  with 
W.  P.  Clements  and  W.  E.  Green,  bearing  date 
of  October  29.  1814,  for  the  drilUng  of  a  de^ 
wlU  near  the  town  of  Altus,  in  Jackson  coun- 
ty, Oklahoma,  to  a  depth  of  1,000  feet  and 
wherein  it  was  further  agreed  that  said  well 
should  be  drilled  such  additional  depth  as 
might  be  required  by  tbe  Jackson  County  Oil 
Sc.  Gas  Company,  and  whereas  1,000  feet  have 
been  completed  and  said  Jackson  County  Oil  ft 
Gas  Company  has  required  the  said  W.  P. 
Clements  and  W.  E.  Green  to  drill  said  well  an 
additional  depth  of  200  feet:  Now,  therefore,  in 
consideration  of  the  drilling  of  said  well  to  said 
additional  depth  of  200  feet  the  nndersigned 
directors  of  said  Jackson  County  Oil  ft  Gas 
Company  do  bereby  jointly  and  severally  bind 
and  obbgate  themselves  to  pay  to  tbe  said  W. 
P.  Clements  and  W.  E.  Green  tbe  sum  of  $700 
for  said  drilUng  as  agreed  in  tbe  or^nal  con- 
tract above  referred  to,  less  tbe  sum  paid  by 
the  Jackson  County  Oil  Company^  upon  the 
contract  price  of  drilling  said  addibonal  depth 
of  200  feet 

"Witness  our  hands  this  16th  day  of  Januaiy, 
1^"  [SignatttZM  of  Individual  Defendants^] 

The  petition  sets  out  that  the  well  was 
completed  to  a  farther  depth  of  200  feet  and 
that  no  payment  bad  been  made,  though  de- 
manded, exc^t  $68  paid  by  the  Oil  Company. 
Prayer  was  f6r  Judgment  against  tbe  Oil 
Company  for  $882,  being  $700  for  drilling  ana 
$250  ft>r  nse  of  casing,  less  the  amount  paid, 
and  against  the  Individual  defendants  for 
$700  agreed  to  be  paid  In  the  contract  of 
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January  16tb.  To  this  petition  a  general 
demurrer  by  the  IndlTldoal  defendants  was 
sustained,  and  plaintiffs,  electing  to  stand 
apon  their  petition,  bring  the  caase  here  for 
review. 

[1]  The  contract  of  January  IBth  Is  assum- 
ed by  the  parties  to  be  one  of  guaranty,  and 
will  be  so  considered  here.  It  is  bo  treated  In 
the  briefs  and  In  the  petition,  since  the  lia- 
bility of  the  OU  Oompany  la  declared  upon, 
thus  n^atlTlng  the  Idea  that  the  parties 
treated  the  original  contract  as  abandoned 
And  proceeded  with  the  drilling  upon  a  new 
and  Independent  contract  with  the  Individual 
defendants.  The  trial  court  held  that  from 
the  face  of  the  petition  It  appeared  that  there 
waa  no  consideration  for  the  contract  of 
guaranty  made  by  the  individual  defendants. 
We  have,  with  extreme  reluctance,  in  view  of 
the  strong  moral  obligation  which,  so  far  as 
the  petition  discloses,  rests  upon  the  defend- 
ants to  do  what  they  contracted,  come  to  the 
conclusion  that  the  decision  of  the' trial  court 
was  correct.  As  was  said  by  Mr.  Justice 
Swayne,  in  the  case  of  The  Harriman,  9  Wall. 
161,  19  L.  Ed.  629,  often  quoted  since: 

"It  is  the  province  of  courts  to  enforce  con- 
tracts—not to  make  or  modify  them," 

We  are  not  Justified  in  setting  aside  the 
established  principles  of  Judicial  decision 
and  the  settled  provision  of  statutory  law  In 
order  to  do  what  may  at  first  blush  appear 
to  be  Justice  In  the  Individual  case. 

A  good  consideration  la  defined  by  our  stat- 
ute to  be  (Rev.  L.  1910,  {  926): 

"Any  benefit  conferred,  or  agreed  to  be  con- 
ferred. oi>OD  the  promisor,  by  any  other  person, 
to  which  ih9  promisor  i»  not  httofullj/  entitled, 
or  any  prejumce  suffered  or  agreed  to  be  suf- 
fered by  such  person,  other  than  avch  at  he  ia 
at  the  time  of  eontent  lawfully  bound  to  suf- 
fer, as  an  inducemeat  to  the  promisor.  *  •  *  " 
(Italica  ours.) 

Section  927: 

"An  existing  legal  obligation  resting  upon  the 
promisor,  or  a  moral  oMigatipn  origtoadng  in 
aome  benefit  conferred  upon  the  promisor,  or 
prejudice  suffered  by  the  promisee,  is  also  a  good 
consideration  for  a  promise,  to  an  extent  corre- 
■pondins  with  the  extent  of  the  obligation,  but 
no  farther  or  otherwise. 

Referring  first  to  section  927,  no  legal  obli- 
gation antedating  the  execution  of  the  con- 
tract of  guaranty,  such  as  creating  debts  be- 
yond the  subscribed  capital  stock  or  the  Uke, 
Is  pleaded,  nor  does  there  appear  to  have  been 
any  moral  obligation  antedating  the  execu- 
tion of  the  guaranty.  That  arose  on  the 
guaranty,  If  at  all,  and  could  not  be  a  consid- 
eration for  It 

Construing  section  926,  It  seems  that  In  so 
far  as  that  section  Is  concerned  the  platattfTs 
were  already  bound  to  drill  the  well  to  an  ad- 
ditional depth  of  200  feet,  upon  being  notified 
by  the  company  to  do  so  within  two  days  aft- 
er the  completion  of  the  well  to  a  depth  of  1,- 
000  feet,  and  to  wait  for  their  pay  for  such 
additional  drilling  until  the  additional  200 
fleet  had  been  drilled.  Their  promise  to  do, 
therefore,  wbat  they  wwe  already  bound  to 


do  could  not  be  any  consideration  for  any 
new  or  additional  promise  upon  the  part  of 
the  Oil  Oompany.  It  was  so  held  by  this 
court  in  Eastmand  Land  &  Inv.  Co.  v.  Long 
Bell  Lbr.  Co.,  80  Okl.  55!5i,  120  Pac.  276. 
Whether  or  not  a  promise  to  perform  an  ex- 
isting contract  with  a  third  person  (In  this 
case  the  Oil  Company)  will  afford  a  consid- 
eration for  the  promise  of  another  (In  this 
case  the  Individual  defendants) — a  question 
held  In  the  affirmative  in  England,  but  much 
mooted  In  America  (section  9,  Cyc.  3M,  and 
cases  dted)— Is,  so  for  as  contracts  of  guar- 
anty are  concerned,  concluded  by  our  statute. 
Rev.  U  1910. 1 1028,  provides : 

"Where  a  guaranty  is  entered  into  at  the 
same  time  with  the  original  obligation,  or  with 
the  acceptance  of  the  latter  by  the  guarantee, 
and  forms,  with  that  oblieation,  a  part  of  the 
coniideration  to  liim,  no  other  consideration  need 
exist  In  aJi  other  oaaet  there  nuut  be  a  eonetd- 
eration  Hetinot  from  ihai  of  the  oriffinal  obliga- 
tion^** 

It  Is  apparent  that  the  contract  of  Janu- 
ary 16th  was  executed  long  after  the  orig- 
inal contract  was  made,  and  that  It  mast 
therefore,  be  supported  by  a  consideration 
"distinct  from  that  of  the  original  obliga- 
tion." Bank  of  Carrollton  v.  Lattlng,  37 
Okl.  8,  130  Pac  144,  44  Li  R.  A.  (N.  S.)  481. 
No  snch  consideration  Is  shown  In  the  con- 
tract or  alleged  In  the  petition ;  Indeed,  the 
consideration  recited  Is  simply  that  the  plain- 
tiffs will  drill  the  additional  200  feet  upon 
the  terms  and  in  the  manner  in  which  they 
originally  contracted.  It  is  suggested,  how- 
ever, that  the  petition  shows  a  right  to  re- 
scind existing  In  the  plalntltFs  at  the  time 
the  guaranty  was  executed,  and  that  a  wai- 
ver of  this  right  was  a  sufficient  considera- 
tion to  support  the  contract  This  conten- 
tion must  be  sustained,  If  at  all,  upon  one  of 
two  allegations  In  the  petition:  First,  that 
the  011  Company  gave  no  notice  to  continue 
the  drilling  within  the  time  limited  In  the 
contract;  or,  second,  that  the  Oil  Oompany 
"did  not  have  funds  with  which  to  proceed 
to  a  lower  depth." 

As  to  the  first  ground,  although  It  Is  al- 
leged In  the  body  of  the  petition  that  the  - 
Oil  Company  "did  not  notify  plaintiffs  to 
proceed  to  drill  to  a  lower  depth,"  the  guar- 
anty itself,  upon  which  the  action  against 
the  Individuals  is  and  must  be  based,  recites 
that: 

"Said  Jackson  OU  ft  Oas  Company  has  re- 

Juired  that  W.  P.  CSaaents  and  W.  B.  Qrem 
rill  said  well  an  additional  depth  of  200  feet" 

Furthermore  the  petition  recited  that  the' 
well  was  completed  to  a  depth  of  1,000  feet 
on  or  about  January  16,  191S.  The  guaranty 
was  executed  on  that  day.  At  the  time  of 
the  execution  of  the  guaranty,  therefore,  the 
time  witbln  which  the  Oil  Company  could 
give  the  notice  to  continue  had  not  expired, 
and  no  right  to  rescind  or  declare  the  con- 
tract at  an  end  for  failnre  to  glre  the  no- 
tice could  yet  have  arisen. 

[2,  S]  As  to  the  second  ground  It  haa  be«i 
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frequently  held  Id  tbe  case  of  sales  per- 
sonal property  tbat  where  the  property  ts  ycA 
VDdellvered  the  seller  may  resdod  upon  the 
buyer  becoming  Insolvent.  Rappleye  v.  Ra- 
cine Co.,  79  Iowa.  220.  44  N.  W.  363,  7  L 
R.  A.  139;  Crummey  v.  Randenbush,  55 
Minn.  426,  S6  N.  W.  1113 ;  Anderson  t.  Read, 
106  N.  T.  333,  13  N.  E.  292;  Diem  t.  Kob- 
litz,  49  Ohio  St  41,  29  N.  B.  1124,  34  Am. 
St  Rep.  531;  iniman  v.  Babcock,  63  Tei.  68; 
Hanter  t.  Talbot,  3  Smedes  &  M.  (Miss.)  754 ; 
Blaxam  t.  Danders.  4  Barn.  &  Cress.  011 ;  89 
Oyc.  253,  and  cases  <dted.  So,  too.  It  has 
been  held  with  reference  to  contracts  for  la- 
bw  or  constmctlon,  tot  which  payment  Is  to 
be  made  In  installments,  that  a  failure  and 
tnablU^  to  pi^  an  Installment  ^rtU  aathor* 
Ise  the  other  par^  to  refnae  to  Incur  the 
poflslbQI^  of  further  loss  by  performing  that 
part  of  the  contract  yet  executory  (Hugan  t. 
Regan,  etc^  Co^  48  Ha  App.  461;  Canal  Co. 
T.  Gordon,  6  Wall.  661.  18  L.  Ed.  894;  PhU- 
Ups,  etc.,  Go.  T.  Seymour.  91  TT.  S.  6M.  23 
Xj.  Ed.  841 ;  Bennett  v.  Shaut^essy,  6  Utah, 
278,  22  Pac  1S6);  but  the  decUIons  first 
above  referred  to  .seem  to  be  peculiar  to  the 
law  of  sales,  and  the  plalntiffls  do  not  come 
within  the  second  line  of  cases  cited,  since 
here  there  has  been  no  deftinlt  tn  ai^  pay- 
ment due  at  the  time  ttie  guaranty  was  exe- 
cuted. Whether  or  not  the  doctnne  of  these 
cases  shoQld  be  extended  to  cases  where  it 
clearly  appears  that  a  party  would  be  wi^ 
aUe  to  pay  the  next  installm^t  due.  It  Is 
not  necessary  for  us  to  decide  for  the  rea- 
son that  there  is  no  such  allegation  in  the 
petition.  It  Is  not  even  alleged  that  the  ccun- 
pany  was  Insolvent  Nor  will  Insolvency  of 
one  party  always  release  the  other  (Florence 
Mining  Co.  v.  Brown.  124  U.  S.  385,  8  Sup. 
Ct  631,  31  Ll  Ed.  424),  for  the  promisor  may 
be  able,  regardless  of  insolvency,  to  perform 
the  act  or  make  the  payment  required  of  him. 
Thus  an  Individual  insolvent  might  have 
enough  exempt  property  and  funds  to  com- 
plete a  contract  made  by  him,  or  if  a  bank- 
rupt, his  receiver  or  trustee  deeming  the  con- 
tract profitable  may  elect  to  carry  it  out  by 
using  available  funds,  or  borrowing  by  cer- 
tificate or  the  like.  A  simple  allegation, 
therefore,  that  the  Oil  Company  "did  not 
have  funds"  is  not  sufficient  to  authorize  the 
conclusion  that  the  plaintlfts  bad  a  right  to 
rescind  under  section  984  of  the  Code,  which 
allows  a  party  to  rescind  if  the  "con^dera- 
tion,  before  It  is  rendered  to  him,  falls  in 
a  material  respect  from  any  cause."  The  al- 
legation is  not  that  the  Oil  Company  was 
without  funds  to  carry  out  Its  part  of  the 
contract  and  could  not  obtain  them.  For 
aught  that  appears  here  the  company  may 
have  had  assets  upon  which  It  could  borrow, 
it  may  have  had  unsold  but  salable  stock.  It 
may  have  collectable  but  unpaid  stock  sub- 
scriptions. If  contracts  could  be  repudiated 
upon  the  mere  allegatloo  that  the  other  par^ 


bad  DO  funds  there  would,  Indeed,  be  mudi 
consternation  in  the  business  world,  for  it  ia 
common  knowledge  that  many  persons  worth 
laige  amounts  and  with  extensive  borrowing 
power  may  be  at  some  times  without  fimds 
and  yet  far  from  Insolvent  and  far  from  un- 
able to  meet  their  contractual  payments. 
Impossibility  of  performance  must  be  more 
definitely  stated  than  was  here  alleged  to 
authorize  a  court  to  say  that  a  right  to  re- 
scind a  contract  Is  given.  Nor  are  we  with- 
out precedent  in  these  conclusions.  Berry  t. 
Wells  et  aL.  43  OkL  70,  141  Pac.  444.  pre- 
sented stronger  allegations  of  Impraslbllity 
than  the  case  at  bar,  but  it  was  held  that 
the  contract  there  InTolred  was  not  impos- 
sible of  perframanceL  TbeT  role  laid  down 
by  Mr.  Elliott  In  his  work  on  Contracts,  | 
224,  was  there  quoted  and  approved: 
"To  bring  the  case  within  the  rule  of  dis- 

Sensation  it  must'  appear  that  the  thing  to  be 
one  cannot  by  any  means  be  accomplished,  for 
if  it  be  only  improbable  or  out  of  the  power 
of  the  obligor,  it  is  not  deemel  In  law  fmpossi- 
blc." 

We  find  no  error  In  the  record.  Judgment 
affirmed. 

PER  OUBIAM.   Adopted  in  wholcb 

(81  OkL  287) 

MORRISON  V.  W.  U  GREEN  COMMISSION 
CO.    (No.  8072.) 

(Supreme  Court  of  Oklahoma.  Nov.  21,  1916.> 

(BvUabut      the  Court.) 

1.  Afpbai.  and  Bbbob  «=»338(3)— TnCB  lOB 
Taking  Pbocbbdinos  —  Review  ov  Obdbb 

OR  DUfUBBEB. 
By  reason  of  section  5255,  Rev.  Lavs  1910, 
as  amended  by  act  of  February  14,  1911  (Laws 
1911,  c.  ISs),  this  coart  cannot  consider  the 
question  whether  the  district  court  erred  in  sus- 
taining a  demurrer  to  two  counts  of  defendant's 
answer  statins  separate  grounds  of  defense  to 
the  action,  when  tne  petition  in  error  and  case- 
made  are  filed  In  this  court  more  than  six 
months  after  the  ruling  of  the  court  was  made 
sustaining  such  demurrer,  notwithstanding  the 
fact  that  the  proceeding  was  begun  wiUun  six 
months  from  the  date  of  the  order  of  the  court 
overruling  the  motion  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dlr  H  ISSSTl^;  Dec.  Kg;  ^ 
339(3).] 

2.  Contracts  <t=»303(l)  —  Bbbach  —  Excubk 

rOB  NONPEBFOBUAHCE — EVIDENCE. 

In  an  aeticai  for  damages  for  breach  of  con- 
tract it  is  Dot  error  in  the  trial  court  to  ex- 
clude testimony  offered  on  behalf  of  the  defend- 
ant which  does  not  tend  to  show  the  right  to 
rescind  the  contract  by  him,  or  that  Uie  con- 
tract was  impossible  of  performance,  but  mere- 
ly tends  to  show  that  the  performance  wa« 
more  expensive  or  more  difficult 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {  1409;  Dec  Dig.  «»303(1).] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Grant  County; 
W.  M.  Boles.  Judge. 

Action  by  the  W.  L.  Green  Commission 
Company  against  C.  G.  Morrlstm.  d(dng  busl- 
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oess  as  the  Morrison  Bros.  Mills.  Jndg- 
ment  for  plaintiff,  and  defendant  brings  er- 
ror. Affirmed. 

Sam  P.  Ridings,  of  Medfwdt  for  pl^tiff 
in  HTor.  H.  Z.  Wedgwood,  of  Enid,  fi>r  de- 
fendant in  error.  Asp.  Snyder,  Owen  & 
L^brand,  of  Oklalioma  Cltr,  amid  corlee; 

GAL.BRAITH,  O.  W.  L.  Green  Commis- 
sion Company,  hereinafter  designated  as 
plaintiff,  commenced  this  action  against  C.  G. 
Morrison,  hereinafter  designated  as  defend- 
ant, for  damages  for  breach  of  a  contract 
for  the  sale  and  delivery  of  wheat.  It  is  al- 
leged In  the  petition  that  the  plaintiff  agreed 
to  buy  and  the  defendant  agreed  to  sell  and 
deliver  3,000  bnshels  of  No.  ^  hard  wheat,  at 
87%  cents  per  bushel,  at  New  Orleansi,  La., 
for  Angust,  1914,  delivery;  that  the  plain- 
tiff, relying  upon  the  performance  of  said 
ccntract,  on  behalf  of  the  defendant,  resold 
said  Quantity  of  whwt,  and  that  the  defend- 
ant failed  to  deliver  the  same,  and  on  acv 
coant  of  Budi  failure  the  plaintiff  was  forced 
to  buy  the  wheat  in  the  oi?en  market  at  $1.13 
per  bushel,  and  thereby  was  compelled  to  i>ay 
the  sum  of  $933.75  In  excess  of  the  amonnt 
whldi  he  bad  agreed  to  pay  the  defendant, 
and  Judgment  was  prayed  In  this  amount, 
together  with  6  per  cent,  interest  thereon 
from  Septembw  1, 1914. 

The  answer  was,  first,  a  general  denial. 
The  second  ground  of  defense  was  that  the 
contract  being  signed  by  one  of  the  parties 
and  not  being  signed  by  the  plaintiff,  was 
tor  that  reason  void ;  and  the  third  ground 
of  d^ense  was  that  on  account  of  the  war  In 
Sniope  the  Bock  Island  Railroad  Company 
placed  an  embargo  on  ttie  shipment  of  wheat 
frapi  Medford,  OkL,  where  tlie  defendant  was 
doing  traslnesB,  to  New  Orleans  in  July  and 
August,  1014,  and  be  was  therefbre  not  able 
to  procure  cars  for  tlie  ahijnnait  of  wheat, 
and  fhrther,  that  the  banks  In  tbB  country, 
owing  to  ttie  flurry  canaed  in  flnandal  dx- 
dea  by  the  world  war  then  ra^li^,  refused  to 
pay  oat  money,  and  It  was  impossible  for 
the  raid  defendant  to  rec^ve  pay  tor  tlie  pnr- 
duue  ii^oe  of  said  wheat"  llierefore  the 
oratract  was  impossible  of  perfennanee.  A 
dannrrer  was  interposed  to  the  second  and 
tliird  gronnds  of  defense  and  sostained  by 
ttie  court.  Afterwards  the  cause  came  on 
for  trial  on  the  petition  and  the  general  de- 
nial In  the  answer.  At  the  close  of  the  evi- 
dence the  court  instructed  the  Jury  to  return 
a  verdict  for  the  plaintiff  for  the  amount 
claimed.  The  verdict  was  returned,  and 
Judgment  entered  thereon.  To  review  that 
Judgment  this  appeal  lias  been  prosecuted. 

[1]  The  first  assignment  of  error  is  to  the 
ruling  of  the  court  in  sustaining  the  demur- 
rer to  the  second  and  third  grounds  of  de- 
fense. The  order  sustaining  the  demurrer 
was  made  and  altered  on  the  7th  day  of  May, 
1010k   Tba  petltiffii  in  error  and  case-made 


were  filed  in  this  court  on  Mar*  2,  1916. 
Objection  is  made  to  the  consideration  of  this 
assignment  for  the  reason  that  more  than 
six  months  expired  between  the  day  the  order 
complained  of  was  made  and  filing  petition 
In  error  and  case-made  in  this  court,  and  It 
is  contended  for  that  reason  that  the  court 
Is  without  jurisdiction  to  consider  this  as- 
signment. 

Tills  objection  seems  to  be  well  taken. 
Section  6255,  Bev.  L.-  1910,  as  amended  by 
Sess.  Laws  1911,  p.  35,  reads  in  part: 

"All  proceedings  for  reversing,  vacating  or 
modifying  judgments,  or  final  orders  ehaQ  be 
commenced  within  six  months  from  the  rendi- 
tion of  the  judgment  or  final  order  complained 
of.  •  •  •" 

Inaamodi  as  more  than  eight  months  Inter- 
vened betwe^  the  date  of  the  order  sustain- 
ing the  demurrer  and  commencing  the  pro- 
ceedings in  error  in  this  court,  and  that  or- 
der being  appealable  became  final  at  the 
expiration  of  six  months  after  It  was  made. 

In  Holland  v.  Beaver,  29  Okl.  115,  llfi  Pac 
766,  Ann.  Gas.  1913A,  811,  the  first  para- 
graph of  the  syllabus  reads: 

"This  court  cannot  consider  the  question  of 
whether  a  district  court  erred  in  sustaining  a  de- 
murrer to  a  petition,  when  the  petition  In  error  ia 
filed  more  than  one  year  after  tho  ruling  of  the 
court  sustaining  such  demurrer  was  made,  not- 
withstanding the  fact  that  proceedings  are  be- 
gan within  (me  year  from  date  of  judgment 
Bubseqaently  entered.** 

It  wUl  be  recalled  that  this  cause  arose 
prior  to  the  amendment  of  section  SSXSS,  Bev. 
L.  1910.  by  the  act  of  February,  1911,  above 
quoted,  and  that  the  sectton  prior  to  the 
amendment  allowed  one  year's  time  Instead 
of  six  months  to  commence  proceedings  in 
OTror. 

Again  In  Bhome  Milling  Co.  v.  Farmers*  & 
Merchants*  Nat.  Bank  of  Hobart,  40  Okl.  131, 
at  134,  136  Pac.  1095,  at  1096,  the  court,  hi 
discussing  this  question,  said: 

"The  first  spedfication  of  error  set  forth  In 
plaintiff's  hriet  and  urged  for  reversal  of  the 
cause  is  that  the  court  erred  in  sustaining  de- 
fendants demurrer  to  the  first  count  of  Its 
amended  petition  aod  to  the  cause  of  action 
therein  set  forth.  This  action  of  the  trial 
court,  however,  cannot  be  reviewed.  At  the 
time  the  order  complained  of  was  rendered,  sec- 
tion 6082,  Comp.  taws  1900  (Rev.  L.  1910,  S 
5256),  was  in  force,  by  which  it  is  required  that 
a  proceeding  to  reverse  a  judgment  or  a  final 
order  of  a  court  in  a  civil  action  shall  be  com- 
menced within  one  year  after  the  rendition  of 
the  Judgment  or  order  complained  of.  More 
than  two  years  elapsed  after  the  trial  court 
sustained  said  demurrer  l>efore  this  proceeding 
was  instituted,  and,  under  the  previous  dea- 
sions  of  this  court,  ^  court  was  without  juris- 
diction to  review  the  order  of  the  court  sustain- 
ing said  demurrer.  Holland  v.  Beaver,  29  Okl. 
115.  116  Pac.  766,  Ann.  Cas.  1918A,  814:  Rey- 
nolds V.  Phipps  et  ai.,  31  Okl.  788.  123  Pac^ 
1125.  See,  also,  Blackwood  v.  Shaffer,  44  Kan. 
273,  24  Pac.  423,  which  is  also  controlling  upon 
thin  question." 

[2]  The  remaining  assignment  of  error  Is: 

"That  the  court  erred  in  refusing  to  hear  tes- 
timony of  the  defendant  and  in  sustaining  ob> 
jection  to  the  offers  made  <»i  page  60  of  the  reo- 
ord." 
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It  appears  from  the  record  that  the  defend- 
ant, notwithstanding  the  demurrer  bad  been 
sustained  to  that  part  of  his  answer,  setting 
out  the  reason  for  his  failure  to  perform  the 
contract,  the  court  was  willing  to  and  did 
allow  him  to  state  hla  reason,  as  l8  shown 
from  the  following  proceeding: 

"Q.  Now  I  will  ask  you  what  the  financial 
condition  was  so  far  as  being  able  to  collect 
any  money  on  drafts  or  checks  during  the  latter 

?art  of  August  or  the  first  part  of  September, 
014? 

"Mr.  Wed^ood:  Objected  to  as  incompetentt 
irreierant.  and  immaterial,  and  too  genem. 

"The  Court:  I  think  it  Is,  bat  orerruled.  Let 
him  answer. 

"A.  Well  there  was  quite  a  good  deal  of  stir 
in  the  banltins  business  at  that  time;  some  of 
the  grain  companies  wired  us  to  not  make  any 
dram  that  they  couldn't  pay,  but  the  Green 
Oommlssion  Company  had  never  wired  as  be- 
cause we  never  shipped  them  any.  I  don't  know 
whether  that  is  the  reason  or  not,  because  we 
never  shipped  them  any.  Q.  What  is  your  ex- 
perience so  far  u  knowing  whether  the  banks 
would  band  out  any  money  Ml  drafts,  if  so,  how 
much? 

"Mr.  Wedgwood:  Objected  to  as  Incompetent, 
irrelevant,  and  immaterial. 

"The  Court:  Yes,  sustained.  Tou  should  have 
tried  these  fellows  to  see  whether  or  not  yon 
could  get  your  money. 

"Mr.  Riding:  Exception.  The  defendant  now 
offers  to  show  by  this  witness  that  during  the 
latter  part  of  the  month  of  August  and  the  first 
part  Ot  September,  1914,  that  the  lioancial  con- 
dition was  such  that  only  a  limited  amount, 
$5,  $10  or  $15,  would  he  paid  by  any  of  banks 
per  day.  throughout  the  country  on  any  chccKs 
or  drafts,  and  that  it  was  impossible  during  the 
last  15  or  20  days  of  the  month  of  August,  1914, 
and  the  first  part  of  September,  ldl4,  to  ob- 
tain any  mon^  from  any  bank  ui  the  country 
in  the  sum  of  $2,000  or  more. 

"Mr.  Wedgwood:  To  which  the  i)1aintifF  ob- 
jects as  incompetent,  irrelevant,  and  immaterial. 

"The  Court:  Yes,  sustained. 

"Mr.  Biding:  Exception. 

"The  Court:  Wait  a  minute,  I  Just  want  to 
ask  a  question.  Q.  Did  you  tender  this  wheat 
to  the  railroads?  A.  Well.  I  didn't  tender  it 
because  I  didn't  have  the  cbancej  I  went  to  the 
agent  every  momiog  and  asked  him.  and  the  em- 
bargo was  sUll  on.  Q.  You  didn't  tender  this 
wheat  did  you  to  the  railroad  com[>any  to  de- 
liver? A.  I  .couldn't  very  well;  they  wouldn't 
set  out  a  car.  Q.  Well,  I  mean  did  you  try? 
A.  Yes,  sir;  I  don't  know  as  I  tried  specially 
in  the  Green  case,  but  I  tried  to  get  cars  and  I 
couldn't  get  any  for  New  Orleans  or  Galveston; 
the  embargo  went  on  I  think  in  the  lattn  part 
of  July. 

"The  Court:  What  do  yon  call  an  embragoT 
A.  They  refuse  to  take  cars  for  either  of  the 
ports,  either  Galveston  or  New  Orleans  at  our 
station.  Of  course,  I  am  only  doing  business 
at  one  station.  Q.  On  account  of  the —  A. 
Of  the  war  I  guess.  We  didn't  have  any 
war  here  did  we?  A.  No,  but  we  had  an  em- 
bargo on  the  railroads,  at  least  we  had  at  Jef- 
ferson. 

"The  Court:  Stand  aside." 

This  testimony  of  the  defendant.  It  will 
be  seen,  did  not  give  a  sufficient  ground  for 
his  rescinding  the  contract,  nor  offer  any 
sufficient  excuse  for  his  failure  to  perform. 
If  it  did  not  then  clearly  the  refusal  of  the 
otfer  and  excluding  this  evidence  was  not 
error.  This  division  of  the  commission  has 
recently  had  occasion  to  consider  the  law 


controlling  the  rescission  of  contracts  and 
what  constltates  an  impossibility  of  perform- 
ance, 80  as  to  Justify  a  rescission  of  the  con- 
tract and  a  failure  to  perform.  In  No.  7998, 
W.  P.  Clements  and  W.  E.  Green  v.  Jackson 
County  OU  &  Gas  Co.  et  aL,  161  Pae.  216, 
filed,  but  not  officially  rcfwrted,  the  second 
and  third  paragraph  of  the  syllabus  reads 
as  follows: 

"To  bring  a  contract  within  the  rule  of  Im- 
possibility of  performance  it  must  appear  that 
the  thing  to  be  done  cannot  hy  uiy  means  be  ae> 
complished. 

"An  allegation  that  a  party  to  a  contract  'did 
not  have  funds'  to  make  the  payments  required 
thereunder  is  not  alone  suflicient  to  support  a 
rescissicm  of  such  contract  by  the  other  party." 

The  defendant  voluntarily  entered  into 
this  contract  by  which  he  agreed  to  sell  and 
deliver  the  quantity  of  wheat  at  New  Or- 
leans during  the  month  of  August,  1914.  He 
voluntarily  placed  this  obligation  upon  him- 
self; he  made  no  provision  in  his  contract 
to  relieve  him  of  this  obligation  in  the  event 
of  war,  or  the  placing  of  an  embargo  on  tho 
shipments  of  grain  from  his  town  to  New 
Orleans  by  the  railroad.  He  makes  no  daim 
that  he  could  not  have  purchased  this  wheat 
at  some  other  market  and  have  delivered  It  by 
some  other  road  other  than  the  Rock  Island. 
The  contract  was  not  impossible  of  perform- 
ance. The  wheat  could  have  been  delivered 
as  the  contract  provided,  ^e  plaintiff  pur- 
chased the  amount  of  wheat  In  open  market 
in  order  to  ennble  him  to  perform  his  con- 
tract which  he  had  entered  into  on  the  ftiith 
of  the  contract  made  with  the  defendant, 
and  owing  to  the  failure  of  the  defendant 
to  perform  he  was  compelled  to  pay  a  high- 
er price  for  the  wheat  than  the  defendant 
had  agreed  to  furnish  It  for.  The  difference 
In  the  price  and  the  Interest  thereon  Is  the 
amonnt  dalmed  as  damages'  resulting  to  him 
on  account  of  the  breach  of  the  cimtract 
For  tills  amount  the  Judgment  was  rendered 
In  the  trial  oonrt,  and  should  therafore  be 
affirmed. 

PER  OUBIAM.   Adopted  In  wbde. 


(62  Okl.  n> 
CASH  T.  THOMAS  et  aL  (No.  795T.) 

(Supreme  Court  of  Oklahoma.   Nov.  14,  191ft. 
Rehearing  Denied  Dec^  12,  1016.) 

(Svltabu*  &v  the  Court.) 

1.  Appeal  aro  Erbob  «=»1175(7)— Review- 
Equity  Cases. 
In  an  action  of  purely  equitable  cognizance, 
where  it  appears  that  the  court  failed  to  con- 
sider uncontradicted,  competent  evidence,  or 
that  the  finding  and  decree  are  dearlv  against 
the  Wright  of  the  evidence,  this  court  will  con- 
sider the  entire  record,  weigh  the  evidence,  and 
cause  to  be  rendered  such  Judgment  as  the  trial 
court  should  have  rendered. 

[Ed.  Note.— For  otbet  cases,  see  Appeal  and 
Error,  Cent.  Dig.  !  4681;  Dec.  Dig.  ^ 
1176<i),] 


>For  ether  eesH  set  some  tople  and  KBT-NUMBER  In  all  K^r-Nonbered  Digests  and  I&dezea 


Digitized  by 


Google 


OU.) 


CASH  T. 


THOMAS 


221 


2.  VeSDOB  AND  PUBCBASEB  «5a>43(l)— VAUD- 

nr  or  Gontbact  —  Right  to  Set  Asidk  — 

Ratification. 
Where  one,  who  has  been  induced  to  enter 
into  a  contract  bv  fraud,  after  discoverr  of  the 
frand,  with  full  Knowledge  of  the  facts  and  of 
bis  own  risht  to  impeach  the  contract  for  fraud, 
or  who  ought  to,  or  might,  with  due  diligence, 
have  been  aware  of  such  right,  proceeds  to  the 
execution  of  the  contract  and  receives  and  re- 
tains the  consideratiOD  therefor,  be  thereby  ratt- 
fles  the  contract  and  cannot  uereafter  set  up 
Uie  alleged  frand  aa  froond  for  canceDatton  or 
rescission. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Porcbaser,  Cent.  Dig.  f  67;  Dec  Dig.  ^ 
43(1).] 

3,  Decds  «s»211(3>— Actiors  —  Evidekce— 
sufpioocnct. 

Evidence  considered,  and  the  judgment  of 
the  trial  court  held  to  be  contrary  to  the  weight 
of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cuit 
Oe.  H  644,  645;  Dec  Dig.  «»211(3).) 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Okfuslcee  County ; 
George  0.  Gnunp,  Judge. 

Action  by  Mollle  B.  Thomas  and  otbers 
against  Allen  Casb  and  othen,  in  which  J.  J. 
Elabznbft,  Jake  Zabloudll.  J.  O.  Myers,  and 
H.  I.  Grimes  intervened.  There  was  a  judg- 
ment for  plaintiffs,  and  In  favor  of  tlie  lu- 
terveners,  and  d^Fuidant  Oash  brings  error. 
Reversed. 

John  Caruthers,  of  Okemab,  and  Bnrford, 
Bobettson  ft  Hoffmui,  of  Oklahoma  01^,  for 
plaintiff  In  enor.  J.  T.  DUfterson,  of  Ed- 
Bwnd,  and  BIddle  &  Hanunerly,  of  Oblckasha, 
for  ^fendant  In  error  M^e  B,  l^iomas. 
0.  T.  Hnddlestixi,  of  Okemah,  for  defdudents 
In  error  J.  J.  Klabenba,  Jake  Zabloodll,  J. 
O.  Myers,  and  H.  L  Orlmfl*. 

BUHMONS,  a  This  action  was  oommenc- 
«d  In  tlie  dtotilcC  oonrt  of  Okfoskee  coimty 
by  the  defendant  In  error  Mollle  B.  Thomas, 
herelnaftw  styled  the  plainlift,  against  the 
plaintiff  In  error  Allen  Cash  and  others, 
hereinafter  styled  the  defendants,  to  cancel 
end  aet  aside  a  deed  of  conveyance  from 
plaintiff  to  defendant  Cash  for  80  .acres  jof 
land  in  Okfoskee  county.  After  the  com- 
mencement ot  the  actkm  the  defendants  J.  J. 
Eftabttibft  and  Ja^e  ZadlondU  interrened 
and  answered,  dalming  title  to  an  ondlvided 
me-fonrth  Interest  in  said  tract  of  land,  and 
the  defendants  J.  0.  Myers  and  H.  L  Orimes 
iaterroied  and  answered  daimlng  Utle  to  an 
undivided  one-^^th  Interest  in  said  tract 
ot  land.  The  cause  was  tried  to  the  court 
resoltlng  in  a  decree  declaring  the  deed  from 
plainUff  to  defendant  Casb  to  be  frandulent 
and  Ttdd,  and  declaring  the  defendants  J.  J. 
Klabznba.  Jake  Zabloudll,  J.  O.  Myers,  and 
H.  I.  Orimes  to  be  innocent  purchasers  and 
owners  of  an  undivided  tbree-elgtaths  inter- 
est In  said  tract  of  land,  and  canceling  and 
setting'  aside  the  conveyance  from  plaintiff 
to  defendant  Cash,  and  revesting  title  in  the 


plaintiff  as  to  an  undivided  flve-^ghtbs  in- 
terest in  said  tract  of  land  upon  the  payment 
to  defendant  Cash  of  the  proportionate  part 
of  the  purchase  price  of  said  tract  of  land^ 
Defendant  Cash,  having  unsuccessfully  moved 
for  a  new  trial,  prosecutes  this  proceeding 
In  error  to  reverse  the  decree  of  the  court 
below. 

The  evidence  on  behalf  of  the  plaintiff  dis- 
closes that  prior  to  November  6,  1914,  the 
plaintiff  was  the  owner  of  the  tract  of  land 
here  in  controversy;  that  the  same  was  In- 
cumbered by  an  oil  and  gas  lease,  In  full 
force,  to  the  Prairie  Oil  &  Gas  Company; 
that  the  Prairie  Oil  &  Gas  Company  was 
drilling  a  well  for  oil  and  gas  upon  a  tract 
of  land  contiguous  to  plaintiff's  land ;  that 
plaintiff  had  offered  and  sought  to  sell  this 
tract  of  land  for  the  sum  of  $3,000;  that 
about  two  weeks  before  November  6,  1914, 
plaintiff  was  In  the  town  of  Paden  and  had 
a  conversation  wl^b  the  defendant  Cash  In 
which  he  inquired  as  to  whether  she  was 
willing  to  sell  her  tract  of  land;  that  plain- 
tiff replied  that  her  price  was  ^,000  before 
they  struck  anything  In  the  well  being  drill- 
ed; that  the  defendant  Ca^  told  plaintiff 
that  If  he  made  a  deal,  which  he  expected 
to  make  within  the  next  two  weeks,  that  be 
would  take  her  land  at  that  price,  and  re- 
quested plaintiff  to  say  nothing  about  It; 
that  on  November  Sth  a  showing  of  gas  was 
struck  In  the  well  being  drilled  by  the  Prai- 
rie Oil  &  Gas  Company,  and  that  the  de- 
fendant Cash  had  knowledge  of  that  fact 
on  the  morning  of  November  6th;  that  on 
November  6th  defendant  Cash  called  plain- 
tiff on  the  telephone  and  Inquired  If  she  were 
coming  to  town,  to  which  she  replied  that 
she  was  not ;  that  the  defendant  Cash  then 
said  that  he  would  co^e  out  to  see  her,  and 
did  drive  out  to  her  place,  where  he  proposed 
to  buy  her  tract  of  land  for  the  sum  of 
$3,000  end  gave  her  a  check  for  $100  to  bind 
the  bargain;  that  shortly  after  Casb  bad 
given  her  the  check  and  returned  to  town 
a  son  of  plaintiff  came  In  and  told  plalntll^ 
that  they  bad  struck  gas  In  the  well  adjacent 
to  her  land;  that  on  the  aftemotm  of  the 
same  day  she  went  to  Paden  and  executed 
a  cttiTeyanoe  of  the  tract  of  land  to  the  de- 
fendant Gash;  that  she  received  the  pur- 
chase money  and  used  it  Plaintiff  farther 
testified  that  she  had  been  seriously  dck 
dnriiv  that  year  from  January  nntU  March 
and  had  to  go  to  Claremore  for  treatment; 
that  tb»  defendant  Cash  bad  beat  ber  nel^- 
bor  tot  some  years,  and  that  she  had  con- 
sulted him  about  ber  business  affairs,  and 
regarded  blm  as  her  best  friend.  It  further 
appears  from  the  cross-examination  of  plain- 
tiff that  one  Cameron,  who,  so  far  as  the 
record  discloses,  has  no  Interest  in  this  land, 
had  agreed  with  the  plaintiff  to  pay  the  costa 
of  the  prosecution  of  this  suit  and  had  fur- 
nished bond  for  costs. 
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The  evidence  on  behalf  of  the  defendant 
Gash  does  not  materially  conflict  with  the 
evidence  of  plaintiff  as  to  his  knowledge  of 
the  striking  of  gas  in  the  well  or  as  to  the 
fact  that  be  made  no  disclosure  of  that 
knowledge  to  the  plaintiff.  The  defendant 
Cash,  however,  testified  that  when  the  plain- 
tiff came  to  town  on  November  6th  to  exe- 
cute the  deed  after  she  had  learned  that  gas 
had  beeo -struck  in  the  well,  the  plaintiff 
upbraided  him  for  having  concealed  the  fact 
that  gas  had  been  struck,  and  that  he  had 
said  to  her,  "It  is  like  this,  Mrs.  Thomas,  you 
have  not  made  me  any  deed ;  if  you  are  not 
satisfied ;"  and  that  plaintiff  replied,  "Wh«i 
I  make  a  trade  I  stay  with  it,  so  Z  am  going 
to  let  It  go ;"  that  thereupon  the  deed  was 
executed.  Tbls  conversation  was  not  denied 
by  the  plaintiff.  The  defendants  J.  J.  Klal>- 
zuba,  Jake  Zabloudil,  J.  O.  Myers,  and  H.  I. 
Grimes  offered  evidence  tending  to  show 
that  they  had  purctiased  their  respective 
interests  In  this  tract  of  land  from  the  de- 
fendant Cash  before  the  commencement  of 
this  action  and  without  any  Imowledge  of 
any  right  or  claim  of  right  of  the  plaintiff  to 
the  said  tract  of  laud.  The  court  found  thu 
land  to  be  worth  $2,000  as  agricultural  land, 
and  that  an  oil  and  gas  lease  on  said  land 
was  worth  about  $126  an  acre. 

The  defendant  Cash  makes  several  assign- 
ments of  error,  which,  however,  all  practical- 
ly present  the  same  quesUon:  That  the 
judgment  of  the  court  was  not  sustained  by 
suffldeut  evidence,  and  is  contrary  to  law. 

[1]  This  being  an  equity  case,  under  a 
long  line  of  decisions  of  this  court,  we  have 
the  power  to  consider  the  whole  record, 
weigh  the  evidence,  and  If  the  Judgment  of 
the  court  is  against  the  weight  of  the  evi- 
dence, cause  to  be  rendered  such  judgment 
as  the  trial  court  should  have  rendered. 
Schock  V.  Fish,  4S  Okl.  12,  144  Pac.  S84 ; 
Success  Realty  Co.  t.  Trowbridge,  150  Pac. 
898;  Tucker  v.  Thraves,  161  Paa  698;  Brlt- 
ton  T.  Morris,  158  Pac.  368. 

[2,  3]  The  plaintiff  seeks  in  this  action  a 
cancellation  of  her  conveyance  upon  the 
ground  of  fraud,  the  fraud  alleged  consisting 
In  the  concealment  from  the  plaintiff  by  the 
defendant  Gash  of  the  fact  that  gas  had  been 
found  In  the  well  adjacent  to  plaintiffs  land. 
It  Is  ui^ed  on  behalf  of  plaintiff  that  the 
evidence  shows  such  relationship  between 
the  plaintiff  and  defendant  Cash  as  to  make 
it  the  duty  of  the  defendant  Cash  to  make  a 
full  disclosure  to  the  plaintiff  of  the  facts 
within  his  knowledge  relating  to  tUs  land 
before  be  bought  It  from  her. 

On  tbe  other  hand,  It  is  urged  by  counsel 
for  defendant  Gash  that  the  evidence  does 
not  disclose  any  such  relationship  between 
plaintiff  and  defendant  as  to  Impose  any  duty 
upon  the  defendant  Cash  to  disclose  his  in- 
formation to  the  plaintiff,  and  so  long  as  he 
said  and  did  oothlug  to  mislead  tbe  plaintiff 
be  mlgiit  maintain  silence  as  to  Information 
that  be  had  obtained  and  be  within  his  rights. 


Numerous  authorities  are  cited  by  counsel 
for  plaintiff  and  for  defendant  sustaining 
their  respective  positions.  The  rules  laid 
down  in  the  authorities  cited  are  couched  in 
general  language,  hedged  about  with  excep- 
tions, so  that  no  case  dted  may  be  said  to 
be  directly  In  point,  since  upon  the  qnestl<» 
of  fraud  each  case  must  be  determined  by  the 
peculiar  facts  Involved  In  It 

We,  however,  do  not  think  that  under  the 
facts  shown  In  this  case  that  it  Is  necessary 
for  ng  to  determine  whether  or  not  a  duty 
was  Imposed  upon  the  defendant  Cash  to 
disclose  his  knowledge  as  to  the  finding  of 
gas,  to  the  plaintiff.  The  learned  trial  court 
in  determining  tbls  cause  seems  to  have  en- 
tirely overlooked  the  undisputed  testimony 
of  defendant  Cash  to  the  effect  that,  after  tbe 
plaintiff  had  discovered  that  gas  had  beea 
found  and  b^ore  the  execution  of  the  deed* 
whea  he  was  qnesttmed  by  plaintiff  as  to 
his  concealment  of  bis  knowledge,  ha  stated 
to  her  that  If  she  was  not  satisfled  she  need 
not  make  him  a  deed,  and  that  she  r^ed 
that  when  she  made  a  trade  she  stuc^  to  tt 
To  be  sure,  It  Is  stated  by  plalntUt  that  she 
was  not  aware  of  her  r^hts  in  13u»  premises 
when  dte  executed  the  deed,  but  tills  testi- 
mony not  being  denied  by  ber  shows  that  be- 
fore she  ezecntxd  tbe  conveyance  she  was 
advised  that  If  she  was  not  satisfled  tbat  she 
need  not  execute  a  deed,  but  that  dlsr^ard- 
Ing  this  iniTllege  she  proceeded  to  carry  tbe 
contract  Into  effect  and  executed  a  deed  to 
defendant  Cash. 

It  Is  w€tU  settled  that  where  one  who  has 
been  Induced  to  enter  Into  a  contract  by 
fraud,  after  a  discovery  of  the  fraud  with 
full  knowledge  of  the  facts  and  of  his  own 
right  to  Impeach  the  contract  for  fraud,  ar 
who  ought  and  might  with  due  diligence  have 
been  aware  of  such  right,  proceeds  to  the 
execution  of  the  contract  and  receives  and  re- 
tains the  consideration  for  su<di  contract,  that 
he  thereby  ratifies  the  contract  and  is  estop- 
ped to  set  up  thereafter  the  alleged  frand  as 
ground  for  a  cancellation  or  rescission  of  the 
contract  2  Pomeroy's  Equitable  Remedies, 
I  687;  Oidney  v.  Chappell.  26  OkL  737,  UO 
Pac.  1099;  Kingman  &  Co.  v.  Stoddard,  85 
Fed.  740,  29  C.  G.  A.  413;  McLean  v.  Glapp. 
141  a  S.  429,  12  Sup.  Ct  29,  35  U  Ed.  801. 

In  the  instant  case  the  plaintiff  at  the  time 
she  executed  the  ctraveyance  was  fully  In- 
formed of  all  the  facts.  Nevertheless,  she 
proceeded  to  execute  to  d^endant  Gash  her 
deed  and  to  receive  from  him  the  purchase 
money  and  appropriate  the  same  to  her  own 
use.  It  does  not  appear  from  the  evidence 
that  in  so  doing  she  acted  under  any  Infiuence 
or  suggestion  from  the  defendant  Cash.  Id 
fact,  the  evidence  shows  tt  was  suggested  to 
her  tbat  she  need  not  carry  out  the  deal  U 
she  was  dissatisfied.  Under  those  drcum- 
stances,  It  seems  clear  that  she  ratified  tbe 
contract  with  foil  knowledge  of  all  tbe  facts, 
and  she  cannot  now  be  beard  to  complain. 
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We  are  coDVlnced  that  the  Jadgment  of  the 
trial  court  is  contrary  to  the  weight  of  the 
evidence,  and  that  on  the  whole  record  the 
Jadgment  of  the  trial  court  ahonld  bare 
been  for  the  defendant  Caah. 

Tbe  Judgment  of  the  conrt  below  shonld 
therefore  be  reversed,  with  directions  to  en- 
ter Judgment  HiamiMiTiy  the  potion  at  plain- 
tUL 

PBB  OUBIAM.  Adopted  In  whole. 


•I  OU.  760) 

CHICKASHA  INV.  CO.  v.  PHILLIPS  et  aL 
(No.  7193.) 

(Supreme  Court  of  Oklahoma.    Oct  10,  1910, 
Rehearing  Denied  Dec  12,  1^6.) 

(BvUabut  by  tJu  Court.) 

1.  TaiAL  4=»156— MoTiOH  roB  Dikbctbd  Ysb- 
luor— EnvoT. 

Wbere  at  tbe  close  of  all  tbe  evidence  defend- 
tnt  interposes  a  demorrer  to  tbe  plalatdfls'  evi- 
dence, same  will  be  treated  as  a  motion  to  di- 
rect a  verdict  in  faror  of  defendant, 

(EM.  Note.— For  other  cases,  see  Trial,  Oent. 
Di<.  iS  346.  352,  363;  Dec  Dig.  «»156.] 

2.  Tbui.  «s>17S— MonoK  TO  DzuoT  Vninoi 
— EmcT. 

Hie  question  presented  on  a  motion  to  di- 
KCt  a  Tcrdict  is  whether,  admitting  the  troth  of 
ftU  the  evidence  in  favor  of  the  party  against 
whom  the  action  is  contemplated,  together  with 
mch  inferences  and  condusions  as  may  be  rea- 
MDably  drawn  from  it,  there  is  enough  compe- 
tent evidence  to  reasonably  sustain  a  verdict  in 
fivor  of  such  party. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  401-403 ;  Dec  Dig.  «=»17S.] 

3.  Bbokxbs  «=»88(3}— GoincissiONB— AonoiTB 
—Ixm  QuxsTioN. 

Whwe  there  is  a  conflict  in  tbe  evidence  as 
to  who  was  the  procuring  cause  of  the  ssle  of 
teal  estate,  the  issue  of  fact  thus  made  sbould 
Iw  sDbmicted  to  tbe  jury  under  proper  instruc- 
tions. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Gent. 
DiS.  H  128,  129;  Dec  Dig.  «s>88(3).] 

4.  Thai.  ^9260<1>— Inbtbuotions— RsQUxar. 

Where  propositions  of  law  contained  in  re- 
onested  ius&octious  are  fully  and  fairly  covered 
B  instrnctions  given,  it  la  not  error  to  refuse 
sneb  requests. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  f  661;  Dec  Dig.  «s>260(l).] 

Error  from  County  Court,  Orady  Ooonty; 
N.  IL  WWlUams,  Judge. 

Action  by  W.  T.  PhUlipa  and  O.  S.  Penny, 
partners,  doing  business  under  the  Arm  name 
of  Phillips  &  Penny,  and  others  against  the 
Qiickasha  Investment  Company,  a  corpora- 
tion. There  was  a  Judgment  for  plaintiffs, 
•nd  defendant  brings  error.  AfUmied. 

Hi^diog  A  Herr,  of  Ohickasha,  for  plaintiff 
in  error.  Bond,  Melton  &  Melton,  of  Cblc- 
kasha,  for  def^danta  In  error. 

HARDT,  J.  I>efendantB  In  error,  as  plaln- 
mfs,  began  this  action  to  recover  of  plaln- 
tlS  In  error  a  certain  sum  alleged  to  be  due 


as  commissions  for  selling  certain  property 
belonging  to  plaintiff  in  error.  The  parties 
will  be  referred  to  here  as  they  appeared  in 
the  trial  court  Trial  resulted  in  verdict 
and  Jndgment  for  plalntlfCs,  and  defendant 
prosecutes  error. 

[1-4]  The  first  ground  urged  for  reversal 
Is  that  the  court  erred  in  overruling  defend- 
ant's demurrer  to  the  evidence.  Ad  examina- 
tion of  the  case-made  fails  to  show  that  a 
demurrer  was  lntert)08ed  at  tbe  close  of 
plaintiffs'  evidence,  but  does  show  that  at  tbe 
dose  of  all  tbe  evidence  demurrers  were  in- 
terposed. Tbe  action  was  originally  against 
the  Chickasba  Investment  Company  and  two 
individuals.  The  court  sustained  demurrers 
on  beluilt  of  the  Individual  d^endants  and 
overruled  demurrer  of  the  Chicka&ha  Invest, 
meut  Company.  The  Journal  wtry  of  Judg- 
ment redtes  tbat  demurrer  was  Interposed 
and  takoi  under  advisement  by  the  court  un- 
til the  close  <tf  all  the  evidence.  Inasmuch 
as  it  does  not  aj^ear  from  the  case-made 
that  demurrer  was  Interposed  to  plaintUO* 
evidence  at  the  dose  thweo^  we  shall  treat 
the  demurrer  aa  a  motion  to  direct  a  verdict 
or  a  request  for  a  peremptory  instruction  in 
favor  of  d^endant;  and  this  would  present 
the  question  wbethor,  admitting  the  truth  of 
aU  the  evidence  ^ven  in  favor  of  plaintlffa, 
together  with  such  Inferences  and  condu- 
sions as  may  be  reasonably  drawn  there- 
from,  there  is  enough  competent  evidence  to 
reasonably  support  a  judgment  for  plaintiffs. 
Cooper  V.  Flesner,  24  Okl.  47,  loa  Paa  1016, 
23  L.  B.  A.  (N.  S.)  1180,  20  Ann.  Oas.  29; 
Harris  v.  M,,  K.  ft  T.  By.  Co.,  24  OkL  341, 
103  Pac.  758,  24  U  B.  A.  (N.  S.)  8b& 

The  property  in  controversy  was  a  certain 
bride  bulldli^  in  the  city  of  Chickasba ;  and 
W.  T.  Phillips,  one  of  the  plaintiffs,  testified 
tbat  he  figured  oot  a  proposltl<m  whereby  the 
property  In  question  could  be  purchased  by 
the  county  for  courthouse  purposes  upon  the 
Installment  plan  at  an  annual  payment  of 
less  than  the  county  was  paying  as  rent,  and 
submitted  tbe  proposition  to  the  defendant 
with  whom  he  entered  into  an  agreerbent 
regarding  the  sale  thereof,  and  then  submit- 
ted the  matter  to  the  board  of  county  com- 
missioners by  taking  It  up  personally  with 
the  chalnnan  of  the  board  and  by  Sling  a 
typewritten  proposition  with  the  county  clerk 
while  the  txiard  of  county  commissioners 
were  in  sesslob,  with  the  request  that  it  be 
presented  to  the  board.  He  further  testified 
that  the  board  of  county  commissioners  did 
accept  the  proposition  submitted  by  him; 
that  Mr.  Speake,  president  of  the  defendant 
company,  told  him  after  the  purchase  that 
the  board  of  county  commissioners  had  ac- 
cepted the  proposition  submitted  by  him 
and  purchased  the  property,  and  that  plain- 
tiff was  entitled  to  his  commission,  and  that 
the'  chairman  of  the  board  of  county  commis- 
sioners had  told  him  tbat  the  proposition 
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wbich  Qie  board  accepted  and  upon  which 
they  purchased  the  proiierty  was  the  propo- 
sition snbmltt^  by  him.  Hie.  testimcny  of 
plaintiff  as  to  the  statements  the  presi- 
dent of  the  defendant  company  and  by  the 
cbairman  of  the  board  of  county  cfnnmlaslon- 
ers  was  not  denied,  niere  was  a  conflict 
In  the  eyidence  of  plalntlffe  and  some  of  the 
evidence  of  defendant,  bat  that  ottenA  by 
plalntifiFs  which  we  have  set  out  was  snffl- 
deot  to  raise  an  Issue  of  fact,  and,  if  true, 
to  support  a  Judgment  In  th^  favor,  lliia 
being  true.  It  was  the  duty  tit  the  court  to 
overrule  the  demurrer  and  submit  the  Is- 
snes  to  the  jury  by  proper  Iniitmctions.  Lane 
v.  O,  O.  &  G.  By.  Go^.l»  OkL  324,.  91  Paa 
883;  Taylor  r.  Ins.  Ga  of  North  America, 
2S  Okl.  92,  106  Paa  354,  138  Am.  8t  Rep. 
906;  Midland  Sav.  &  I«  Co.  v.  Sutton,  30 
Okl.  448,  120  Pac.  1007;  Adams  v.  Coon,  36 
OkL  644, 129  Pac.  8S1.  44  L.  B.  A.  (N.  S.)  624; 
Gamble  t.  Hiley,  39  Okl.  363,  135  Pac.  390; 
Mod.  Brothertiood  of  America  v.  Beshara,  ^ 
OkL  684,  142  Paa  1014;  Schlegel  v.  Fuller, 
149  Pac.  111& 

In  this  connection  it  may  be  stated  that 
after  the  pn^rasltlon  of  plaintiff  was  sutnult- 
ted  there  appeared  to  be-  some  delay  in  the 
negotiations,  and  the  presldoit  of  the  de- 
fendant company,  behig  anxious  to  consum- 
mate the  deal,  sought  the  asslatance  of  one 
lindsay,  who  had  at  one  time  served  in  the 
capacity  of  county  clerk,  and  was  then  acting 
as  tax  ferret,  and  arranged  with  him  to  as- 
sist in  furthering  the  proposition  submitted. 
It  was  admitted  by  Mr.  Speake,  president  of 
the  defendant  company,  that  he  employed 
Idndsay  because  of  his  former  experience, 
whidi  he  thought  would  help  get  the  proposi- 
tion throni^  and  that  the  proposition  which 
was  gotten  throi^  was  the  one  submitted 
by  Phillipa  Lindsay  received  a  commission 
for  his  services,  which  was  paid  after  this 
suit  was  conmiencedt  one-half  of  which  he 
paid  to  Bradley,  the  county  clerk. 

Error  Is  predicated  upon  the  refusal  of  the 
court  to  give  certain  Instructions  requested 
by  defendant.  Request  No.  1  was,  in  sob- 
stance,  to  the  effect  that  before  plaintiffs 
could  recover  the  Jury  must  believe  that 
plaintiffs  submitted  a  plan  of  purchase  to  the 
board  of  county  commissioners  which  was 
adopted  by  them  through  the  efforts  of  plain- 
tiffs. This  proposition  was  covered  by  In- 
struction No.  6,  In  which  the  Jury  were  told 
that.  If  they  believed  from  a  "preponderance 
of  the  evidence  that  plaintiffs,  as  agents  of 
defendant,  brought  about  the  consummation 
of  the  agreement  and  contract  of  sale,  plain- 
tiffs were  entitled  to  recover.  15iis  was  a 
correct  statement  of  the  law.  If  plaintiffs 
submitted  the  proposition  to  the  board  of 
county  commissioners,  and  same  was  ac- 
cepted, and  the  property  purdiased  in  pur^ 


Boance  thereot  It  would  bs  Immaterial 
whether  plaintiffs  pat  forth  any  other  ^oit 
In  trying  to  persuade  or  Influence  the  acc^t- 
ance  of  said  proposition.  Gndor  these  dr* 
comstanoes  they  vould  be  the  procuring 
cause  of  the  sal^  and  would  be  entitled  to 
their  commission;  and  this  proposition  was 
fairly  presented  in  instruction  No.  6.  Rob- 
erts T.  Harkham  et  aL,  26  OkL  387.  100  Pac 
127;  Wheelan  et  aL  t.  Hunt,  37  OkL  523, 13S 
Paa  52;  ElchoS  t.  Russen,  149  Pac  146. 

Request  No.  2  Is,  in  substance,  that  if 
plaintiff  abandoned  the  employment  and  the 
sale  was  made  through  tlie  efforts  of  others^ 
plalntiffli  could  not  recover.  TIOm  point  was 
fully  and  fairly  ooverpd  by  Instruction  No. 
7,  wher^  the  Jury  were  told: 

That,  if  tbey  beUersd  from  the  evidence  that 
plaintiffii  did  not  bring  about  the  purchase  of  the 
property,  "or  that  they  htd  abandoned  procuring 
a  purchaser,  and  the  matter  was  afterwards  talt- 
en  up  by  Bome  ooe  else,  aud  the  contract  or 
agreement  finally  entered  into  between  tbe  in* 
vestment  company  and  tbe  commissioners  of 
Qrady  county  was  not  brought  about  by  the 
plaintiffs,  but  was  consummated  by  other  agency, 
youn  verdict  should  be  a  verdict  Cor  the  defend- 
ant-" 

See  Nation  r.  Harness;  33  OkL  630,  126 
Pac.  799;  Wheelan  v.  Hunt,  supra;  Menten 
V.  Richards.  153  Pac.  1177. 

Request  No.  3  was  to  the  effect  that  plaio^ 
tiffs  would  not  be  entitled  to  recover  their 
commission  unless  they  submitted  their  proi^ 
osltlon  to  the  board  of  county  commissioners 
in  open  session.  Hiere  was  no  error  In 
fusing  this'  request  Plaintiff  testified  that 
he  flled  his  pn^osition  with  the  county  dot, 
while  the  commls^oners  were  in  season,  and 
In  tbe  presence  of  the  board,  with  the  re* 
guest  that  It  be  presented.  The  defendant 
relies  upon  the  case  of  Commissioners  v. 
Seawell,  8  Okl.  281,  41  Pac.  SOS,  In  su^xHt 
of  this  request.  That  case  merely  dedares 
the  rule  ^at  the  board  of  county  commie- 
sl<ners  can  only  ocotract  to  bind  the  county 
while  they  are  sitting  as  a  board,  and  an 
agreement  with  one  of  the  members  in  the  ab> 
:  sence  of  the  others  does  not  hind  the  county. 
Tbe  statement  there  announced  is  the  cor^ 
rect  statement  of  the  law,  but  that  case 
does  not  hold  that  a  person  ta  order  to  enta 
into  a  valid  contract  Vfith  the  county  must 
personally  appear  before  the  commissioners 
while  in  session.  In  this  case  a  written  prop- 
osition was  prepared  and  flled  with  the  derk, 
to  be  considered  by  the  board,  and  it  appears 
from  the  evidence  and  the  flndings  of  the 
Jury  was  accepted  by  them  while  In  regular 
session,  and  a  purchase  of  the  property  ac- 
tually consummated. 

There  are  no  exceptions  to  the  Instructions 
given. 

The  Judgment  of  the  trial  court  Is  there- 
fore affirmed.  AU  the  Justices  concur. 
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EQAN  T.  INGRAM  at  «1.   (No.  69SB.) 

(Supreme  CToart  of  OUaboma.    Oct.  10,  1919. 
Rehearing  Denied  Dec  12.  1916.) 

(BvUahut  bf  fh€  Court.) 

1.  IlTDIANS  «5>15(1)  —  INDIAK  LaNDS  —  DIS- 
POSAL. 

Under  the  act  of  Congress  of  May  27,  1908 
(diapter  199, 3S  Stat  312),  which  became  effec- 
tive Jul;  27,  1908,  the  allotted  lands  of  a  Cbpro- 
kee  Indian  minor  of  nine  thirty-seconds  Indian 
blood  is  subject  to  a  federal  restriction  upon  the 
right  of  alienation  during  the  minority  of  such  nn 
•Bottee,  unless  and  untu  sucb  alienation  is  duly 
anthorized  by  the  proper  county  court  of  the 
state  of  OUaDoma,  m  tiie  aerdae  of  ita  probate 
Jarlsdiction  as  permitted  In  this  respect  ay  said 
set 

'[Ed.  Note. — For  other  cases,  see  Indians, 
Gent  Dig.  {  38;  Dec.  Dig.  «s>15(l).] 

2.  InoiANS  4s»15(l)  —  Ihdiah  Lands  ~  Dis- 
posal. 

Under  tbe  act  of  Oongress  of  May  27,  1908, 
which  became  effeetlTe  July  27,  1908,  a  male 
Cherokee  Indian  is  a  minor  until  he  has  attained 
the  age  of  21  years;  and  it  is  not  within  the 

Sower  of  tbe  state  to  confer  majority  rights  upon 
Im  BO  as  to  affect  tbe  federal  restriction  upon 
tbe  right  of  alienation  of  his  allotted  lands  dur- 
ing such  minority. 

[E^  Note- — For  other  cases,  see  Indians, 
Ceat  Dig.  |  89;  Dec;  Dig.  «=»15(D.] 

8.  IlTDIAnS  «=S»16(1)  —  IRDIAN  LaK OB  —  DIS- 
POSAL. 

Under  the  act  of  Congress  of  May  27,  1908, 
which  became  effective  July  27,  1908,  an  at- 
tempted alienation  of  the  allotted  lands  of  a 
Cherokee  Indian  minor  of  nine  thirty-seconds  In- 
dian blood,  in  violation  of  the  federal  restriction 
thcretni,  is  "absolutely  nnll  and  void." 

[Ed.  NoAe.— For  other  cases,  see  Indians, 
Cent  Dig.  if  38,  89;  Dec.  Dig.  «=>15(1).] 

Error  from  District  Court,  Tulsa  County; 
L.  M.  Poe,  Judge. 

Action  by  James  Egan  against  John  M. 
Ingram  and  others.  Judgment  for  defend- 
ants, and  plalDtltf  brings  error.  Affirmed. 

Davidson  &  Williams,  and  L.  M.  Lane,  all 
o<  Tulsa,  for  plaintiff  In  error.  Blddison  & 
Campbell  and  O.  S.  Booth,  all  of  Tulsa,  for 
defendants  In  error. 

THACKER.  J.  The  plainUff  in  error  wiU 
be  designated  as  plaintiff  and  the  defendants 
in  error  as  defendants.  In  sccord  with  their 
req>ectlve  titles  In  the  trial  court 

The  plaintiff,  alleging  possession  and  title 
in  himself,  brought  this  action  on  March  22, 
1913,  to  quiet  Utle  in  himself  to  lots  1  and 
2  of  section  1,  township  20  north,  range  13 
east,  in  Tulsa  county,  OIU.,  against  defend- 
ants, who  he  alleges  assert  some  adverse  right, 
title,  and  Interest  to  this  land  under  certain 
pretended  conveyences.  the  nature  of  which 
he  asks  that  they  be  required  to  disclose. 

The  defendant  John  M.  Ingram,  answering 
for  himself,  and  the. defendants  L.  D.  Marr, 
Jr.,  and  Emma  C.  Marr,  Joining  In  another 
answer  for  themselves.  In  the  tirst  count  of 
their  respective  answers,  make  a  general  de- 
nial of  the  allegatiODS  of  plalntlfrs  petition. 


The  defendant  Ingram  in  the  second  oount  of 
his  answer  alleges  title  and  possessltm  to  a 
part  of  this  land  In  himself.  The  defendants 
Marr  in  the  second  count  of  ttielr  answer  al- 
i^e  title  and  possession  in  themselTes,  except 
that  they  allege  that  possession  was  wrongful- 
ly taken  hy  plaintiff  a  short  time  prbr  to  the 
commencement  of  this  action  and  th£i  wrong- 
fully withheld  from  them.  In  the  second 
count  of  each  of  these  answers  It  is  alleged 
by  the  defendants  that  pl^tiu's  claim  is 
a  cloud  upon  their  respective  titles;  and  they 
severally  pray  that  tiiese  titles  be  qnleted 
in  themstives.  In  the  answer  of  the  defend- 
ants Marr  there  Is  also  a  prayer  for  the 
restoration  of  possession. 

[1->]  The  undisputed  evidence  sbovra  that 
Chilli  Benson,  a  dtlzen  of  the  Oh«okee  Na- 
tion, of  only  nine  thirty -seconds  Indian  blood, 
on  September  21, 1909,  owned  all  of  this  land 
as  B  part  of  his  homestead  and  surplus  allot- 
ments; that  on  said  date  lie  was  a  minor 
within  about  1  year  of  his  majority;  tliat 
on  said  date  the  district  court  of  Tulsa  coun- 
ty made  an  order  purporting  to  confer  ma- 
jority rights  upon  him  under  the  Laws  of 
18»5,  pp.  180,  181  (sections  4427-1430>  Rev. 
Laws  1910);  that  thereafter,  upon  tbe  same 
day,  he  executed  and  delivered  a  general 
warranty  deed,  purporting  to  convey  this 
land,  for  a  consideration  of  $1,000  actually 
paid  him,  to  Ed.  T.  Egan,  who.  on  September 
3,  1910,  executed  and  delivered  a  like  deed, 
purporting  to  convey  the  same  to  the  plain- 
tiff; that  on  October  4,  1910,  the  said  ChilU 
Henson,  having  attained  his  majority  of  21 
years  in  the  meauUme,  upon  a  recited  consid- 
eration of  $000,  of  which  only  a  small  part 
was  actually  paid,  executed  and  delivered  to 
the  defendant  Ingram  a  general  warranty 
deed,  purporting  to  convey  all  of  this  land  to 
said  Ingram,  who,  thereafter,  on  the  same 
day,  executed  and  delivered  a  like  deed,  pur- 
porting to  convey  a  portion  of  the  same  to 
the  defendants  L,  D.  Marr,  Jr.,  and  Elmma  G. 
Marr;  that  on  February  20,  1913,  the  said 
Chilli  Henson  executed  and  delivered  a  quit- 
claim deed  of  ail.  of  this  land  to  the  plaintiff. 

The  evidence  adduced  in  behalf  of  the  plain- 
tiff tends  to  show  that  his  grantor  and  him- 
self, in  succession,  were  in  continuous  actual 
possession  of  this  land  after  Chilli  Henson 
executed  his  deed  of  September  21.  1909,  and 
that  neither  ChilU  Henson  nor  any  one  by 
whom  he  could  have  claimed  title,  at  the 
time  of  his  deed  of  October  4, 1910,  had  been 
in  possession  of  the  same  under  any  claim 
of  title,  or  of  the  reversion  and  remainder 
thereof,  or  had  taken  the  rents  and  profits 
thereof  for  the  space  of  1  year  before  the  ex- 
ecution and  delivery  of  the  latter  deed. 

The  evidence  adduced  In  behalf  of  defend- 
ants tends  to  show  that  neither  the  plaintiff 
nor  his  immediate  grantor  had  been  In  pos- 
ression  of  any  portion  of  this  land  when  the 
deeds  of  October  4,  1910,  were  executed  and 
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delivered  by  Chilli  Houon  to  the  defendant 
Ingram,  and  tbe  latter  to  the  defendants 
Harr,  and  tbat  CliUll  Hmsm  was  then,  and 
at  all  times  after  receiving  Iila  allotment  of 
tbe  same,  In  tbe  actual  possesslxm  thereof; 
that  upon  tbe  execution  and  deUrery  of 
the  deed  ^f  October  4,  1910.  the  defendants 
took,  and  nave  since  been  In,  tbe  actual  pos- 
session of  this  land,  except  for  an  Intrusion 
hy  plaintiff  upon  that  portion  cUilmed  by  tbe 
defendants  Marr  a  short  time  befoze  this  ac- 
tion was  commenced. 

The  trial  court  gare  Judgment  against  the 
plalntlfl  and  for  tbe  defendants,  quieting  the 
title  in  the  latter  and  awarding  to  tbe  defend- 
ants Mart  tile  possession  of  their  portion  of 
the  same,  and  the  plaintiff  brings  tbe  case 
to  this  conrt  for  review. 

It  on  February  21,  1909,  these  allotted 
lands  were  subject  to  any  federal  restrlctloa 
upon  Chilli  Hfflison*s  right  to  alienate  which 
was  violated  by  the  deed  of  that  date,  that 
deed  was  ''absolutely  null  and  void"  nnder 
the  act  of  Congress  of  May  27,  I90S,  which 
took  ettect  on  July  27,  UBOS,  and,  being  there- 
fore subject  to  this  attack,  tbe  Judgment  of 
the  trial  court  should  be  affirmed-  If.  on 
September  21,  1909.  these  lands  were,  as  ex- 
pressly declared  in  tbe  first  section  of  said 
act  of  Congress  "free  from  all  restiicUons," 
that  Is,  free  from  all  federal  restrictions,  so 
that  Chilli  Henson.  being  a  minor,  was  merely 
subject  to  the  incapadty  of  minors  In  general 
in  this  state,  and  so  that  his  conveyance  was 
merely  voidable  upon  his  dlsafflrmance  of  the 
same  during  bis  minority,  or  within  1  year 
after  attaining  liis  majority  "upon  restoring 
the  consideration  to  the  party  tram  whom  it 
was  received  or  paying  its  equivalent  with 
Interest,"  as  provided  by  section  8973.  Stat- 
utes 1890  (section  886.  Rev.  L.  1910),  the 
Judgment  of  the  trial  court  is  wrong,  and 
should  be  reversed.  In  other  words,  the  prin- 
cipal question  In  this  case  Is  as  to  whether 
the  act  of  Congress  sets  these  lands  absolute- 
ly free  from  all  federal  restrictions,  or  only 
upon  condition,  during  the  minority  of  sudi 
allottees,  that  their  alienation  or  Incnmbranoe 
Is  authorized  by  a  county  court  of  this  state. 
In  Jefferson  v.  Winkler.  26  Okl.  653,  110  Pac. 
765,  decided  on  July  12, 1810.  this  act  of  Con- 
gress was,  for  reasons  therein  fully  set  forth, 
construed  as  removing  the  federal  restrictions 
on  alienation  or  Incumbrances  during  the 
minority  of  such  allottees  only  upon  the 
condition  that  such  alienation  or  Incumbrance 
should  be  authorized  by  the  county  courts 
of  this  state,  to  which  end  the  exercise  of 
the  essential  Jurisdiction  over  the  persons  and 
property  of  such  minors  la  permitted  to  such 
courts;  and  since  that  time  there  has  been 
an  unbroken  line  of  decisions  to  the  same 
effect.  Kirkpatrlck  v.  Burgess,  29  Okl.  121, 
116  Pac.  764;  Gill  v.  Haggerty,  32  Okl.  407. 
122  Pac.  611;  Campbell  v.  McSpadden,  34 
Okl.  377,  127  Pac.  854;  Tlrey  v.  Darneal,  37 
Okl.  606.  133  Pac.  614;  Tirey  v.  Darneal,  37 
OkL  611,  132  Pac.  1087;  F.  B.  Collins  Inr. 


Co.  V.  Board,  148  ^c.  846;  Bell  v.  Fltzpat- 
rick.  167  Pac.  334 ;  UcKeever  v.  Carter,  107 
^c.  66;  Tmskett  v.  Closser,  286  U.  S.  223, 85 
Sup.  a.  885,  69  U  Ed:  549. 

In  Jefferaon  v.  Winkle,  supra,  as  already 
stated  in  effect,  this  act  of  Congress  is  c<m- 
stmed  as  If  It  had  reed: 

"All  lands,  iocludiiig  homesteads,  of  said  allot- 
teea  enrolled  as  iotermarried  whites,  as  freed- 
men,  and  as  mixed-blood  Indians  having  leea 
than  half  Indian  blood,  including  minors,  shall 
be  tree  from  all  restrictions ;  provided,  however, 
the  allotted  lands  of  such  minprs  may  be  alien- 
ated or  Incumbered  during  tlie  minority  of  soch 
allottees  only  upon  the  Buthority  of  the  county 
courts  of  the  state  of  Oklahoma,  which  courts 
shall,  accept  as  otherwise  specifically  provided 
by  law,  have  Jurisdiction  of  the  persons  and 
property  of  such  minor  allottees." 

In  Tmskett  t.  Closser,  supra,  the  Supreme 
Court  of  the  United  States,  t£  commenting 
upon  Jefferson  v.  Winkler,  supra,  said: 

"In  Jefferstm  v.  Winkler  an  Indian  gfrl  mar- 
ried when  she  was  under  18,  and  while  under 
that  age  conveyed  her  allotment.  It  was  held 
that  under  the  general  law  of  Oklahoma  tbe  mar- 
riage-emancipated  her,  but  that,  notwithstand- 
ing, her  conveyance  was  void,  the  act  of  May 
27, 1908,  prevailing  over  the  state  law.  The  rea- 
soning of  the  court  is  directly  antagonistic  to 
that  of  appellants  in  the  case  at  bar,  the  same 
contentious  being  urged  in  that  case  as  in  this. 
In  other  words,  it  was  contended  that  sectioo 
1  of  that  act  was  absolute,  and  was  not  modified 
by  section  2,  and  the  court,  considering  all  of 
the  provisions  of  the  act,  was  of  opinion  that  tbe 
legislative  intention  was  to  provide  that  the  al- 
lotted lands  of  freedmen  and  mixed-blood  Indians 
of  less  than  half  Indian  blood,  under  the  age  of 
18  if  a  female,  and  under  the  age  of  21  if  a  male, 
might  be  sold  under  the  supervision  and  jurisdic- 
tion of  the  probate  courts  of  the  state  and  not 
otherwise.  The  court,  therefore,  decided,  upon 
a  consideration  of  the  act  of  May  27,  1008,  and 
of  the  laws  of  the  state,  tbat  the  latter,  removing 
the  disability  of  minority,  do  not  extend  to  In- 
dian minors  as  defined  by  the  act  of  Congress. 
The  decision  has  been  followed  In  Tirey  v.  Dar* 
neal,  37  Okl.  606,  133  Pac.  614;  ahio  Tirey  v. 
Darneal,  37  OkL  611,  132  Pac  1087.  The  con- 
struction has  become  a  rule  of  property  in  the 
state,  and  we  should  be  disposed  to  accept  It  as 
sudi,  even  if  we  had  doubts  of  tbe  oonatmctioD 
of  the  act  of  May  27,  W08." 

Section  6  of  this  act  of  Congress  reads: 
"That  any  attempted  alienation  or  incum- 
brance by  deed,  morUase,  contract  to  sell,  power 
of  attorney,  or  other  instrument  method  ol 
incumbering  real  estate,  made  before  or  after  ap- 
proval of  this  act,  which  affects  the  title  of  the 
lands  allotted  to  allottees  of  the  Five  Civilized 
Tribes  prior  to  removal  of  restrictimis  therefrom, 
and  also  any  lease  of  such  restricted  land  made 
in  violation  of  law  before  or  after  the  approval 
of  this  act  shall  be  ab«oIu(eIy  nvU  and  voU." 
(The  italicization  is  ours.) 

The  foregoing  cases  also  show  that  no 
qnallflcaUon  whatever  attaches  to  the  decla- 
ration in  the  above-quoted  section  in  the 
act  of  May  27.  1B08;  that  any  attempted 
alienation  or  incumbrance  al  the  allotted 
lands  of  Indian  minors  In  violation  of  tbe 
federal  restrictions  thereon  are  "absolutely 
null  and  void";  and,  indeed,  tbe  use  of  tbe 
word  "absolute"  in  this  section  excludes  the 
possibility'  of  allowing  any  qualification  to 
that  declaration  (PearsoU  t.  Ohapin,  44  Pa. 
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(8  Wright]  9,  14,  and  Thompson  T.  Craft,  238 
Pa.  125,  85  Atl.  1107)  as  effectirely  as  the  use 
of  the  language  that  was  employed  In  section 
16  of  the  Supplemental  Creek  Agreement 
would  do. 

The  plaintiff  not  only  contends  that  the 
aforesaid  order  of  the  district  court  of  Sep- 
tember 21,  1909,  conferred  majority  righta 
upon  Chilli  Henson  but  he  contends  that  it 
was  necessary  for  the  defendants  to  have 
pleaded  bis  minority,  etc.;  but,  of  course,  this 
cannot  be  so  If,  as  we  think,  this  land  was, 
on  S^tember  21,  1909,  subject  to  a  federal 
restriction  in  respect  to  the  minority  of  this 
allottee  against  alienation,  and  his  attempt- 
ed alienation  on  tbat  date  was  "absolutely 
DDll  and  void." 

Where  such  allottee  still  has  the  consid- 
eration for  such  attempted  alienation  or  in- 
cumbrance, or  the  proceeds  of  the  same, 
it  may  be  that  a  court  of  equity  would  refuse 
him  ttie  affirmative  relief  of  adjudging  sucb 
alienatloii  or  Incumbrance  Toid  except  upon 
condition  tdiat  he  do  equity ;  but  no  such  rea- 
«on  exists  for  refusing  sudi  relief  to  a  third 
party,  holding  a  valid  deed  from  such  Indian 
minor  for  which  he  has  paid  a  valuable  con- 
tideratlon,  against  another  party,  claiming 
under  an  absolutely  void  deed  from  the  same 
sonroe. 

The  forcing  appears  to  be  an  obvlonsly 
sufficient  answer  to  every  questlwi  presented 
tar  our  review,  an4  we  hare  not  thought  It 
necessary  to  discuss  to  any  oondderable  ex> 
tmt  some  of  these  questions. 

For  the  reasons  stated  the  Judgment  Is 
affirmed. 

TUBNER,  SHARP,  and  HARDT,  JJ.,  con- 
cur. KANB,  a  J.,  not  partldpatlng. 
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FOWLER  V.  FOWLER.    (No.  8041.) 
(Sa^cnw  Court  of  Oklahoma.   Nov.  21,  1916.) 

(ByUabut  ly  the  Court.) 

L  Divorce  «=»280— Decisions  Revibwablk 
— Obdib  fob  Aliuont. 
An  order  allowing  alimony  pendente  lite 
b  not  a  final  order  from  which  an  appeal  will 
Be  to  this  court. 

[Ed.  Mot&— For  other  eases,  see  Divorce,  Cent. 
Dii  I  7M;  Dec  Dig.  «=:»280.] 

2.  DiVOSCB    «=9214(4)  —  AUHOHT  —  Oboeb  — 

Tauditt. 

An  order  tot  alimony  pendente  lite  Is  not 
void  because  no  evidence  on  behalf  of  the  de- 
fendant was  heard. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  SS  628-^1;   Dec  Dig.  ^214(4).] 

S.  DiVOBCK  «5S286— EkvIEW— DieCBETION  OF 

Trial  Cocht— Allowance  of  Aliuony, 
An  order  for  alimony  pendente  lite  wUl  not 
be  reversed  for  abuse  of  discretion  by  the  trial 
ooart  in  refusing  to  hear  testimony  oSered  by 
the  defendant  thereon,  where  the  trial  court 
offers  to  bear  such  testimony  upon  a  motion  to 


reduce  the  amount  allowed,  and  no  such  motion 

is  filed. 

[Ed.  Note^— For  other  cases,  see  Divorce, 
Cent.  Dig.  !|  769,  770;  Dec  Dig.  «S92S6;  Ap- 
peal and  Error,  Cent  Dig.  {  508.1 

4.  Contempt  «s»06(3)  —  Fresentino  Qnia- 

TIONS  IN  TbIAL  CoUBT—CONDUCT  OF  JUDOS 

—Objections  ob  Exceptions. 
The  question  of  whether  the  trial  court 
during  the  trial  asked  questions  indicatiDg  his 
opinion  of  the  guilt  of  a  defendant  charged  with 
contempt  is  not  before  us  for  review  where  no 
objection  or  exception  was  taken  to  such  ques- 
tions. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
CeaL  Dig.  S  229;  Dec  Dig.  ^66(3).] 

0.  CoHTKUFT  ^66(T>~-ABauiaifT  OF  Coun- 
sel—Pbejudi  CB. 
Remarks  of  counsel  in  argument  examined^ 

and  held  not  prejudicial. 
[Ed.  Note— For  otha  eases,  see  Contempt, 

Cent  Dig.  ff  232-237;  Dec  D^.  «»66(7).1 

6.  DivoBCE  €=>21&— Alhiokt  Pendente  Lite 
— Eabning  Capacitt  of  Defendant. 

In  fixing  alimony  pendente  lite,  the  hus- 
band's ability  to  earn  money  Is  an  element  to  lie 
considered. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  6S  632-634:  Dec  Dig.  <^215.] 

7.  Divobcb    «=3269(9)  —  Aliuont  — Disobe- 
dience OF  Obdeb— Contempt. 

A  man  who  has  no  money  or  tangible  protwr- 
ty  may  be  punished  for  contempt  of  court  in 
failing  to  pay  alimony  adjudged  to  be  paid  by 
him,  if  he  makes  no  nonest  effort,  considering 
his  physiibl  and  mental  capabilities,  to  work 
and  earn  money  to  pay  the  same. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  I  760;  Dec  Dig.  ^269(9).] 

8.  Teial  <^252(1)— lNSTBUonoN»— Appuoa- 
BiLiTT  TO  Case. 

It  is  not  error  to  refuse  offered  Instructions 
which,  though  correct  as  statements  of  abstract 
principles,  are  not  applicable  to  the  facta  of  the 
particular  case. 

[Ed.  Note.— For  other  cases,  see  Trial-  Cent 
tHg.  §S  696,  612;   Dec  Dig.  «=)262a)0 

9.  TBIAL  «=>260(1)— InSTBUCTIONS— RlQTnBSTS 
— INSTBUCTIONS  ALBEIADT  GiVEN. 

It  is  not  error  to  refuse  <HSered  instructions 
which  are  fairly  covered  by  the  general  charge 

given  by  the  trial  court 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  S  651;   Dec  Dig.  «=>260a).] 

10.  Appeal  and  Erbob  <S=>1064(1)— Rkvuw— 
Harhless  Error— Inbtboctjons. 

A  cause  will  not  be  reversed  for  ntisdlreetlon 
of  the  jurv  unless  it  appears  that  the  error  com- 
plained of  has  probably  resulted  in  a  miscar- 
riage of  justice  or  constitutes  a  substantial  vio- 
lation of  a  statutory  or  constitutional  right 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4219;  Dec.  Dig.  «s5»1064(l); 
Trial,  Cent  Dig.  %%  625,  553.j 

Commlsdoners*  Oplnl<Hi,  Dlvlslcai  N&  2. 
Appeal  from  District  Cour^  J<duiaon  Gonntgr; 
3,  fl.  Llnebaugb,  Judge. 

Action  Roxle  B^owler  against  Gny  A. 
Fowler.  From  a  Judgment  finding  defendant 
guilty  of  contempt,  he  appeals.  Affirmed. 

Cornelius  Hardy,  of  Tishomingo,  tor  plain- 
tiff In  error.  Robert  M.  Ralneyi  of  Atoka, 
for  defendant  In  error. 

BURFORD,  O.  Roxle  Fowler  sued  Guy 
A.  Fowler,  her  husband,  under  the  statute  for 
separate  maintenance.    The  district  Judge 
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made  an  order  for  the  payment  of  alimony 
pendente  lite,  counsel  fees,  and  salt  money. 
Plaintiff  in  error  failed  to  pay  any  part  of 
the  amount  so  ordered  to  be  paid,  and  there- 
upon Rozie  Fowler,  in  the  original  divorce 
action,  applied  for  and  obtained  an  order  to 
show  cause  Why  plaintiff  in  error  should  not 
be  punished  fOr  contempt  Plaintiff  in  error 
answered  the  rule  by  averring  his  Inability 
to  comply  with  the  court's  order.  He  de- 
manded a  Jury  trial,  which  was  granted,  and 
up<m  the  trial  was  found  by  Uie  Jury  guilty 
of  contempt  ot  court  Hie  trial  Judge  there- 
upon renumded  him  to  Jail  imtU  he  ccmplied 
with  the  order  of  court.  After  a  mo- 
tion for  new  trial  was  ffled  and  overroled, 
plaintiff  in  error  superseded  the  Judgment 
by  giving  a  bond  and  appealed  to  this  court 

[1]  The  first  assignment  of  error  is  that 
the  trial  court  erred  la  refusing  to  hear  evi- 
dence offered  by  plaintiff  in  ^or  at  the  time 
the  order  to  pay  alimony  was  made.  To 
this  contention  answer  is  made  that  the  or^ 
der  allowing  temporary  alimony  was  appeal- 
able to  this  court,  and  that  oo  sQcb  appeal 
having  been  prosecuted,  the  validity  of  that 
order  is  not  before  us  for  review,  and  Hc- 
Koinon  v.  McKennon,  10  Okl.  400,  63  Pac 
701,  is  cited  In  support  l^t  case,  however, 
was  ej^ressly  overruled  by  ttiis  court  In 
State  ex  rel.  Blackaby  v,  CnlllscHi,  Judge,  31 
Okl.  187,  120  Paa  660,  holding  that  an  order 
granting  alimony  pendente  lite  was  not  ap* 
pealable.  No  question  Is  here  raised  as  to 
whether  the  Judgment  in  contempt  is  an  ap- 
pealable order.  See  State  ex  rel.  v.  Cuillson, 
supra.  Such  an  order  was  treated  as  a[^>eal- 
able  hi  Wells  V.  Wells,  148  Paa  723,  and  the 
question  not  being  raised  we  so  traat  it  here. 

(2]  Assuming  that  an  appeal  lies  from  the 
Judgment  In  contempt,  a  serious  question 
arises  as  to  how  far  we  may  inquire  into  the 
validity  or  propriety  of  the  original  order 
allowing  alimony.  It  is  a  principle  of  uni- 
versal acceptance  that  the  violation  of  a 
void  order  Is  not  a  contempt  and  that  upon 
the  contempt  proceedings  Inquiry  inay  be 
made  Into  the  actual  validity  ot  the  order 
upon  whlc^  such  proceedings  are  based.  But 
tf  the  order  be  one  not  void,  but  within  the 
power  of  the  eosat  to  make,  may  this  court 
upon  appeal  from  the  Judgment  in  ccmtempt 
inquire  into  the  propriety  ot  tlie  original  or- 
der or  determine  whether  or  not  the  trial 
court  committed  rev«vlble  error  in  granting 
it?  A  number  of  the  courts  have  held  to  the 
view  that  in  certain  classes  of  cases  such  an 
inquiry  la  permissible.  See  Alexander  v. 
United  States.  201  U.  &  U7,  26  Soil.  Ot  856, 
60  Ifc  Ed.  686;  Boss  v.  Boss,  47  MldL  185, 
10  N.  W.  103;  Lester  v.  State,  IGO  IIL  408, 
28  N.  B.  387,  87  N.  E.  1004,  41  Am.  St  Rep. 
375;  Welgley  et  al.  v.  People,  61  111.  App.  51. 
However,  we  do  not  deem  It  proper  to  pass 
directly  upon  this  question,  since,  under  the 
state  of  the  record,  we  are  proceeding  upon 
on  assumption  that  an  appeal  lies  from,  the 
Judgment  In  contempt  and  are  therefore 


not  Inclined  to  declare  a  rule  as  to  the  scope 
of  that  appeal,  without  definitely  passing  up- 
on the  rlgbt  of.ajj^ieal  Itself,  We  are  not 
forced  to  a  deddon  of  this  point  fO^^  the  rea- 
son that  we  may  assmue  also  the  rl^t  of 
review  in  Its  broadest  comprehension  with- 
out affecting  the  ultimate  result.  The  orig- 
inal order  was  made  upon  on  ex  parte  hear- , 
Ing  at  whldi  the  trial  Judge  refused  to  hear 
the  evidence  then  offered  by  plaintiff  in  er- 
ror. His  power  to  so  proceed,  it  seems,  is 
fixed  in  principle  by  the  dedalon  In  Oundry  v. 
Oundry,  11  Okl.  ^  68  Paa  500.  It  was 
there  held  that  alimony  pendente  lite  might 
be  lawfully  granted  without  notice  to  the 
adverse  party.  If  the  order  may  be  mode 
without  notice  to  the  adverse  par^,  clearly 
it  may  be  made  without  bearing  evidence 
in  his  behalf. 

[8]  As  to  an  abuse  of  discretion  in  refusing 
to  hear  the  offered  evidence.  It  appears  that 
at  the  time  the  trial  Judge  suggested  that 
he  would  hear  testimony  upon  -a.  motion  to 
reduce  the  amount  allowed,  which  motion 
plaintiff  in  error  did  not  see  fit  to  fllei  If 
there  was  any  abuse  of  discretion  in  refusing 
to  bear  the  testimony  in  this  first  instance, 
plaintiff  in  error  bad,  by  otta  of  the  court 
an  opportunity  to  have  audi  error  corrected, 
and  did  not  avail  himself  of  it  Undrar  sudi 
circumstances  we  are  of  opinton  that  he  Is 
not  raiUtled  to  relief  here. 

[4]  Hie  second  assignment  of  error  is  up- 
on certain  questions  pr<^unded  by  the  court 
wblcb,  it  Is  alleged,  Indicated  the  orart's 
opinion  of  guUt  of  the  defendant  This 
question  appears  to  be  iu>t  before  ua,  for  the 
reason  that  no  objection  or  exception  there- 
to appears  in  the  record. 

[6]  The  third  assignment  relates  to  cn^ 
tain  remarks  of  counsel  In  argument  to  be 
Improper  and  tending  to  arouse  the  passion 
and  prejudice  of  the  Jury.  A  large  i»art  <tf 
the  argument  is  quoted  in  the  brief,  but  upon 
an  examination  of  the  record  we  find  that 
the  only  remarks  to  which  objection  was 
made  are  the  following: 

"Let's  go  to  the  defendant  and  see  how  he 
stands  in  this  case.  He  was  a  man  that  came 
down  here  and  got  married  and  promised  before 
God  and  man  to  support  her.  Gentlemen,  be 
has  this  little  child  whose  doty  It  was  to  stv- 
port" 

This  was  objected  to  aa  prejudicial,  coon- 

sel  stating: 

"The  only  issue  In  this  case  is  the  qnestka 
of  this  man's  ability  to  comply  with  the  court's 

order,  and  not  one  of  marriage  tows." 

The  court  directed  the  argument  to  pn>- 
ceed,  exception  was  taken,  and  the  argument 
resumed  as  follows: 

"We  want  to  talk  about  the  ability  oE  tUa 
man  with  fairly  good  education,  a  man  in  good 
health,  rix  feet  tall,  and  weighing  220  lbs.,"^ctc. 

We  see  nothing  In  the  language  used  Justl- 
^ng  an  assumption  that  it  was  improper. 
There  was  no  dispute  that  the  defradant  was 
married  to  the  plaintiff.  It  is  true  the  tech- 
nical offense  was  a  violation  of  the  court's 
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order,  but  the  order  Itself  was  necessarily 
tomided  upon  the  marriage  relation  and  the 
obligations  growing  oat  of  It.  Ab  Is  said  by 
Mr.  Bishop,  in  his  work  on  Marriage  and  DI- 
Torce  (Tolome  2,  |  8SSi: 

Alimony  "is  the  necessary  consequence  of  what 
the  anwritten  law  establishes  betwem  hoAand 
and  wife  as  to  pfoperty." 

And  bf  tbo  Supreme  Oonrt  of  Ohio  in 
Flckel  T.  Oranger,  83  OUo  St.  101,  98  N.  B. 
627,  82  U  B.  A.  (N.  80  270,  21  Ann.  Oas. 
1847: 

"Alimony  *  *  *  is  an  award  by  the  conrt 
upon  consideratiotts  -of  equity  and  public  pol- 
icy, and  is  founded  apon  the  obligation  which 
CTCrwa  oat  of  the  marriage  relation  that  the 
nurtMUid  most  support  his  wife.  *  *  *  " 

We  cannot  aaj  that  to  refer  to  the  duty  in- 
cumbent upon  plaintiff  in  error,  of  which  the 
court's  order  was  but  the  written  legal  ex- 
IMWSloD,  constituted  audi  misconductof  conn- 
Mi  as  to  Justify  a  reversal. 

[•}  'The  next  assignment  is  as  to  the  giving 
of  certain  Instructions  by  the  trial  court 
Tlieee  Instructions  were  as  follows: 

"You  are  instructed  that  the  burden  is  upon 
the  defendant  to  show  to  your  satisfaction  by  a 
fair  preponderance  of  all  the  evidence  that  he 
has  complied  with  said  order,  or  that,  failing  to 
do  so,  he  has  made  an  honest  and  faithful  effort 
to  com^,  and  in  considering  whether  or  not 
be  has  nuide  such  effort  honemy  and  faitiifuUy 
Tou  may  consider  whether  or  not  the  defendant 
baa  applied  to  the  court  to  have  said  order 
vacated,  or  modified  and  reduced,  or  whether  or 
not  he  has  paid  in  to  the  derli  aur  amount  to  be 
applied  on  said  Order,  and  whether  or  not  be 
has  in  good  faith  done  everything  that  a  rea- 
sonable man  could  do  to  comply  with  aaJd  or- 
der." 

"The  court  inetructs  you  that  the  fact  that 
the  defendant  has  no  property  or  money  at  the 
time  of  the  making  of  said  order  would  not  he 
suflldent  to  excuse  him  from  a  compliance  with 
same,  but  that  it  is  incumbent  upon  him  to  make 
every  reasonable  and  honest  effort  that  he  could 
to  comply  with  said  order,  and  in  determining 
whether  or  not  he  has  made  such  honest  and 
faithful  effort  you  may  tahe  into  consideration 
his  age,  his  intelligence,  his  physical  condition, 
and  his  general  capabilities  to  secure  employ- 
ment and  earn  money." 

"In  this  case  you  are  instructed  that,  if  yon 
find,  by  a  fair  preponderance  of  the  evidence, 
after  taking  into  consideration  all  of  the  facts 
and  circumstances  in  the  case,  that  the  defend- 
ant, Guy  A.  Fowler,  has  made  every  reasonable 
effort  that  he  could  have  made  to  comply  with 
said  order,  that  is  to  say,  that  he  has  applied 
to  the  court  to  have  said  order  vacated,  or  to 
have  the  same  modified  or  reduced,  or  has  put 
forth  every  cfftnt  that  was  within  his  power 
and  ability,  for  <me  in  his  oondition  and  cir- 
cumstances in  life,  to  comply  with  said  order, 
then  it  would  be  your  duty  to  find  the  defend- 
ant not  guilty;  hut  If  you  do  not  find  that  he 
has  nuide  an  honest  effort  to  comply  with  said 
order  as  above  defined  to  you,  then  it  would  be 
jonr  duty  to  return  a  verdict  of  guilty  against 
the  defendant" 

"The  court  instructs  yon  that  it  was  the 
duty  of  this  defendant  to  promptly  and  faith- 
fully comply  with  said  order,  and  before  he 
will  be  excused  for  not  having  done  so  he  must 
show  to  your  satisfaction  that  be  has  done  ev- 
erything within  his  power  to  comply  with  said 
order,  and  that  having  put  forth  every  effort 
that  he  reasonably  could  put  forth,  he  has  been 
unable  to  comply  with  the  samew** 


We  have  carefully  examined  the  various 
errors  alleged  to  be  contained  in  these  in- 
structions, and  find  but  one  which  we  think 
it  necessary  to  discuss  In  detalL  The  exc^ 
tions  to  these  Instructions,  taking  Into  consid- 
eration the  evidence  In  the  case,  fairly  raise 
the  question  as  to  whether  or  not  a  man, 
without  money  or  property,  may  be  punlsbed 
as  for  a  contempt  for  failure  to  pay  alimony 
pendente  lite  because  he  has  made  no  reason- 
able or  honest  effort  to  work  and  obtain  the 
necessary  funds.  The  evidence  in  this  case 
showed  that  plaintiff  in  error  was  a  young 
man,  of  better  than  average  education,  large 
in  stature,  and  of  apparent  physical  health. 
There  was  testimony  that  he  was  troubled 
with  an  affection  of  the  ear,  and  that  he  had 
a  predisposition  to  Brlght's  disease,  and  that 
he  had  done  but  little  work  during  his  life- 
time, but  had  lived  with  his  father,  who  sup- 
ported and  maintained  him.  His  answer  to 
the  citation  was  that  he  had  no  property,  and 
had  been  unable  to  obtain  employment  tO' 
make  money.  There  was  evidence  that  he 
had  asked  several  parties  for  work,  but  the 
Jury  evidently  found  that  he  had  made  no 
honest  or  reasonable  effort  to  obtain  It.  - 
There  being  evidence  from  which  the  jury 
might  reasonably  draw  this  conclusion,  we 
are  bound  by  It.  The  evidence  showed,  with- 
out contradiction  we  think,  that  defendant 
had  no  money  or  property,  at  least  in  any 
amount,  either  at  the  time  the  order  was 
made  or  prior  to  or  at  the  hearing  on  the 
citation.  We  have  then  a  man  without  prop- 
erty, who  makes  no  reasonable  effort  to  work 
and  pay  the  sums  directed  In  an  order  for 
alimony  pendente  lite.  May  he  be  punished 
for  contempt? 

[7]  Upon  this  question  there  appears  to  be 
considerable  conflict  in  the  American  author* 
ities.  Thus  In  Messervy  v.  Messervy,  86  S.  a 
1S9.  67  S.  B.  130,  30  L.  R.  A.  (N.  8.)  1001, 187 
Am.  St  Hep.  873.  It  was  held: 

"The  court  cannot  compel  a  husband  who  has 
no  trade  *  *  *  or  employment,  to  learn  a 
trade,  acquire  a  profusion,  or  find  employment, 
and,  by  exercise  thereof  derive  an  Income,  to 
comply  with  the  coorf  s  order  to  pay  alimony 
to  his  wife,  in  a  salt  for  separate  maintenance. 

This  deci^n  Is  based  solely  updo  the  prop- 
oiitlcm  that  Oourti  do  not  so  attempt  to  es- 

force  Judgments,  the  court  saying: 

"If  it  could  do  so  to  enforce  payment  of  a 
judgment  for  alimony,  why  could  it  not  do  so 
to  enforce  payment  of  any  other  Judgment?  The 
moral  obligation  to  pay  a  judgment  for  alimony 
may  be  greater  than  Uie  obligation  to  pay  any 
other,  but  there  is  no  difference  in  the  legal  ob- 
ligation.'' 

If  this  be  true,  It  seems  entirely  inconsist- 
ent for  ttie  court  to  say  in  the  same  opinloa 
that: 

"If  the  husband  is  able  to  comply  with  the 
order  of  the  court  and  willfully  refuses  to  do 
so"  he  may  be  punished  for  contempt,  and  to 
reverse  the  cause  "without  prejudice  to  plaintiff 
to  apply  (or  further  orders  as  may  be  proper  to 
compel  obedience  to  the  orders  of  the  court  if 
and  when  appellant  is  able  to  comply  there- 
with." 
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Oourts  do  not  mforce  jadgmenta  bj  con- 
tempt proceedings  when  the  Judgment  debtor, 
being  able,  wlllfally  refoaeB  to  pay.  If  there 
is  no  distinction  between  ordinary  Judgments 
and  orders  to  pay  alimony,  especially  orders 
pendente  lite,  why  does  the  court  reserve  the 
right  to  punish  In  contempt  for  willful  refus- 
al? The  fallacy  of  the  argument  advanced  to 
support  the  position  of  the  court  in  the  Mes- 
serry  Case  seems  to  lie  in  this,  that  an  ordi- 
nary Judgment  at  law  does  not  order  the  de- 
fendant to  pay  anything.  It  simply  adjudl' 
cates  the  amount  owing  from  defendant  to 
plaintiff  and  remits  the  plaintiff  to  his  ordi- 
nary remedies  by  execution  or  otherwise  to 
enforce  payment  On  the  oUier  hand,  an 
order  to  pay  alimony  pendente  lite,  though 
partaking  also  of  the  nature  of  a  Judgment 
(Hartshorn  t.  Hartshorn,  1^  Pac;  508),  goes 
ftirther,  and  is  a  direct  command  of  the  court 
to  the  defendant  to  pay  the  sums  therein 
mentioned.  This  command  it  has  been  the 
practice  of  courts  from  time  immemorial  to 
enforce  by  proceedings  for  contempt;  some 
of  the  authorities  going  so  far  as  to  say  that 
such  remedy  is  ezcluslTe.  Whatever,  there- 
fore, may  be  the  wisdom  of  the  mie  enunci- 
ated In  the  Mesaerry  Case  the  reason  given 
therefor  Is  In  our  Judgment  not  based  upon 
sound  principles. 

In  Ex  parte  Todd,  119  Cal.  57,  60  Pac.  1071, 
the  court,  without  the  expression  of  any  rea- 
son therefor,  or  the  citation  of  authority,  re- 
versed an  order  of  committal  in  contempt, 
saying  that: 

"This  order  was  dearly  in  excesB  of  the  power 
of  the  court,  i?rbich  cannot  compel  a  man  to  seek 
employment  in  order  to  earn  money  to  pay  ali- 
mony, and  punish  him  for  his  failure  so  to  do." 

In  Webb  v.  Webb,  140  Ala.  262,  37  South. 
96,  103  Am.  St  R^.  30.  the  Snpr«ne  Court 
Qt  Alabama,  affirming  an  order  refusing  an 
attachment  for  contempt  seems  to  find  the 
reason  for  refusing  the  orda  rather  In  the 
difficulty  of  accomplishing  the  desired  result 
than  in  the  power  of  the  court  to  inflict  pun- 
ishment It  was  there  said: 

"The  only  remaining  insistcDce  is  that  he  is 
able  to  work  and  will  not  work  to  earn  money 
to  make  the  payment,  and  the  court  ought  to 
commit  him  for  default  in  this  respect.  It  is 
difficult  to  understand  how  the  desired  result 
was  thus  to  be  accomplished,  and  how  the  court 
would  go  about  it  If  complainant  would  not 
labor,  the  court  was  without  power  to  inflict 
corporeal  punishment  to  compel  him.  If  it 
imprisoned  him  till  he  was  willing  to  work,  that 
would  not  have  produced  money  meantime,  but 
would  have  entailed  expense  for  the  imprison- 
ment; and  if  Imprisoned,  and  he  aboutd  relent 
and  come  in  dnd  signify  his  willingness  to  la- 
bor, employment  would  have  to  be  obtained  for 
him  by  the  court,  by  himself,  or  some  one  else; 
and  bow  the  court  would  have  proceeded  legal- 
ly to  hire  him  out,  or  supervise  him.  if  be  hired 
himself,  and  collect  the  money  for  application 
of  Its  decree,  has  not  been  made  to  appear." 

The  force  of  this  objection  Is  hereafter  con- 
sidered. 

Upon  the  other  bapd,  Mr.  Bishop,  in  his 
work  on  Marriage  and  Divorce  and  Separa- 
tion (volume  2,  |  888  et  seq.),  in  deflning  the 


"facultioi*'  which  are  to  be  eonddered  In  fix- 
Ing  alimimy,  says: 

"The  husband's  faculties  are  his  capabilities 
of  maintaining  a  family  ordinarily  consisting 
of  his  income  from  whatever  source  derived. 
But  if  he  refuses  to  acquire  Income,  the  mm 
which  he  mi^t  obtain  by  due  exertion  Is  also 
to  be  estimated  as  faculties.** 

And: 

"The  husband's  duty  to  maintain  his  wife 
does  not  depend  alone  on  his  having  visible 
properlT.  •  •  •  Plainly  the  husband's  abil- 
ity is  the  measure  of  his  duty,  so  that  it  be 
exerts  himself  his  actual  earnings  become  facul- 
ties for  alimony,  or  if  he  will  not  exert  himself 
his  capacity  tar  earning  must  be  eBtlmated." 

This  doctrine  Is  admitted  in  Messervy  t. 
Messervy,  supra,  which  Justifles  the  rradt 
tlon  of  a  "Judgment  for  alimony  to  the  wife 
where  the  husband  has  neither  property  nor 
income,  but  Is  able  6y  the  use  of  his  faculties 
to  provide  maintenance  for  her."  but  dasdng 
on  order  to  pay  alimony  purdy  as  a  com- 
mon Judgment  leaves  the  order  enforceable 
against  a  working  Invband,  but  useless 
against  a  lazy  and  worthless  one.  We'  tblnk 
the  law  is  not  so  impotent  In  Pauly  t. 
Pauly.  69  Wis.  419.  34  N.  W.  512,  tt  la  said: 

"It  is  proper  to  say  that  something  more  than 
the  present,  visible  property  of  the  appellant, 
as  a  means  of  snch  parment,  may  be  considered. 
'The  husband's  obility  to  maintain  his  wife  does 
not  depend  alone  upon  his  having  property  ac* 
cumuUted  in  any  of  its  visible  forms.'  His 
ability  to  earn  money  must  he  considered." 

Again  it  Is  tersely  said  by  Justice  Bnffln. 
speaking  for  the  Suprrane  Court  of  NorOi 
Carolina.  In  Muse  v.  Muse,  84  N.  O.  85: 

"A  husband  is  not  excused  from  the  mainte- 
nance of  his  wife  because  he  lacks  an  estate. 
He  must  labor  if  need  be  for  her  support ;  and, 
if  reluctant  it  is  fortunate  that  it  happens  in 
this  instance  that  be  may  be  compelled  to  do  so." 

The  Supreme  Court  of  California  In  an 
earlier  case  than  Ex  parte  Todd,  supra  (Gal- 
laod  V.  Gallaud,  44  Cal.  475,  13  Am.  Rep. 
167),  found  the  defendant  had  applied  his 
available  earnings  to  the  payment  of  alimony 
adjudged,  but  in  considering  the  power  of  the 
court  stated  what  In  our  opinion.  Is  the 
true  rule  to  be  observed,  as  follows: 

"It  is  our  opinion,  however,  where  one  Is 
called  before  a  court  to  answer  for  contempt 
for  not  doing  an  act  which  he  has  been  adjudged 
to  do,  inquiry  may  properly  be  had  as  to  wheth- 
er it  is  still  in  his  power  to  do  it  and,  If  It  be 
not,  he  should  not  be  adjudged  guilty,  unless 
he  has  voluntarily  and  contumaciously  disabled 
himself  from  doing  It  Ex  parte  Cohen,  6  CaL 
318." 

And  in  State  v.  District  Court  et  aU  87 
Mont  486.  488,  97  Pac.  841,  842, 15  Ann.  Cu. 
941,  the  court  said: 

"In  our  opinion,  Inability  to  render  obedi- 
ence to  such  an  order  is  a  good  defense  to  a 
charge  of  contempt  for  its  violation,  unless  tt 
appears  that  the  person  charged  has  voluntarily 
and  contumaciously  brought  tbe  diaabiUty  upon 
himself." 

It  appears  to  us,  however,  that  refusing 
or  willfully  neglecting  to  work  is  "contuma- 
ciously disabling"  himself  from  obeying  the 
order  of  the  court  Just  as  much  as  a  fraudu- 
lent transfer  of  property  or  the  Uke  would 
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be.   As  was  said  In  Myers  t.  Trimbtei  8  B. 

D.  Smitli  (N.  T.)  812: 

"Courts  will  not  adjudge  a  defendant  in  cod* 
tempt  for  cot  dnng  an  Impoaalbitity.  nor  for 
not  doing  irhat  It  is  not  in  his  power  to  do.  an- 
lesa  he  has  voluntarily  disabled  himself  to  do 
the  act  where  the  creation  of  the  disability  was 
itaelf  a  contumacious  act." 

Upon  the  particular  facts  and  legal  qnes- 
tloDs  Involved  in  the  case  at  bar  Lansing 
Lansing.  41  How.  Prac.  (N.  Y.)  248,  is  closely 
in  point.  It  Uiere  appeared,  as  here,  tbat  tbe 
defendant  was  a  young  man  who  had  not 
"apparently  made  any  effort  to  earn  money 
to  make  such  payment,  but  had  lived  with 
mad  been  supported  by  his  father."  Defend- 
ant's answer  showed  that  he  bad  since  the 
making  of  the  order  no  nieans  and  no  p^>pa^ 
ty  but  wearing  apparel.  The  coni%  however, 
refused  to  discharge  him.  saying : 

"He  has  lived  with  his  father,  and  Us  labor 
must  have  been  worth  something.  It  is  not 
shown  that  he  is  a  man  of  feeble  or  infirm 
health,  and  I  do  not  understand  why  he  has  not 
been  able  to  earn  |200  per  year,  and  pay  the 
amount  to  his  wife. 

"It  may  be  that  he  has  not  real. or  personal 
property,  except  his  clothing,  but  why  has  he 
none;  has  be  been  idle  since  the  decree?  If 
not,  where  are  bis  earnings?  If  he  had  no  prop- 
erty when  the  decree  was  granted,  thm  it  was 
his  doty  to  try  to  earn  something,  he  had  no 
right  to  lay  idle,  and,  because  be  oould  live  at 
his  father's  hoDse,  therefore  refuse  to  work  and 
Co  support  his  wife^" 

In  the  case  at  fax  the  jury  found  that  de- 
fendant had  made  no  honest  effort  to  obtain 
work,  and,  there  being  evidence  from  which 
they  might  foirly  draw  that  condusiont  we 
are  bound  by  it  In  this  view  of  the  instant 
ease  tbe  principles  abore  quoted  upon  very 
slmflar  facts  are  applicaUe. 

In  Lester  t.  Lester,  63  Oa.  867,  the  court. 
In  oonsideiing  a  question  ilmUar  to  that  here 
InTolved,  said: 

"If  a  man.  though  having  health,  will  not 
work  for  tbe  support  of  his  wife  and  minor 
children,  a  ooort  cannot  assume  direct  control 
of  Us  will  and  muscle  and  cmnp^  him  to  la- 
bor. To  do  this  would  be  to  reduce  him  to  a 
sort  of  jnridical  slavery,  and  would  contradict 
the  n^t  of  oar  institutions.  To  be  idle  (tak- 
ing tha  consequences)  is  oat  of  the  privileges  of 
a  freeman*  nnless  he  is  cravlctca  penuly  of 
aome  offense  and  put  to  work  as  s  punishment 
But,  while  a  civil  court  cannot  order  an  able- 
bodied  man  to  go  to  work,  it  can,  in  a  proper 
case  for  alimony,  order  him  to  contribute  so 
lauch  money  at  such  and  such  timet  to  the  main- 
tenance oi  his  dependent  family,  and  leave  him 
to  provide  the  money  by  the  free  and  voluntary 
exercise  of  bis  faculties,  mental  and  physical, 
or  by  any  other  means  at  Us  command.  If  it 
ia  net  ressonahly  and  fairly  within  his  power 
t*  OMnply  with  the  order,  be  may  disobey  it, 
and  the  court  must  and  will  excuse  him.  But 
it  is  not  a  sufficient  excuse  to  say,  'I  cannot 
raise  the  money  unless  I  work  for  it,'  nor,  'al- 
though I  can  raise  money  by  my  labor,  I  oinnot 

Eve  that  much  over  and  above  my  expenses,  un- 
m  I  practice  a  more  rigid  economy  than  is 
agreeable  to  me.* " 

Tbe  court  there  refused  to  discharge  the 
Judgment  to  pay  or  be  Imprisoned. 

Again,  in  Staples  v.  Staples,  87  Wis.  592, 
08  ti.  W.  1036,  24  L.  R.  A.  433,  the  Supreme 
Ooort  of  Wisconsin  had  under  consideration 


a  commitment  for  contempt  for  failure  to 
pay  alimony.  The  defendant  pleaded  that  he 
was  without  funds  or  property  and  unable  to 
borrow.  The  trial  court  found  that  he  had 
"In  no  way  controverted  the  ftict  of  his  abil- 
ity as  an  able-bodied  man  to  earn  and  ac- 
cumulate money,"  and  committed  him  to  Jail 
until  the  sum  adjudged  was  paid.  R  also 
appeared  that  he  had  said  he  would  pay  noth- 
ing.  The  appellate  court  said: 

"Imprisonment  certainly  should  not  be  ordered 
when  it  appears  that  the  defhult  is  the  result 
of  honest  inability  to  pay,  on  account  of  business 
misfortunes,  or  la<^  (A  health  or  earning  ability, 
or  other  circumstances  which  are  not  the  fault 
of  the  defendant  But  where  Om  inability  is 
willfully  brought  about  by  defendant  himself, 
with  intent  to  avoid  iiayment  the  refusal  to 
pay  becomes  contumacious,  and  the  inability 
so  resulting  will  not  purge  tbe  defendant  w 
contempt  Ti»  present  case  atema  deariy  «M 
of  contumacious  refusal  to  pay." 

The  Judgment  of  committal  was  affirmed. 

The  same  view  was  taken  by  this  court 
in  WelUi  T.  Wells,  148  Paa  723,  where  It  wu 
said: 

"It  Is  shown  by  the  testimony  that  the  de- 
fmdant  not  only  did  not  pay  the  alimony  and 
attorney's  fees,  as  directed  by  the  court  to  do^ 
but  made  no  effort  to  pay,  and  did  not  even 
ask  the  court  to  reduce  w  amount  in  order 
that  he  could  pay  all  or  a  part  of  it  altogethw 
displayed  a  wUIful  indifference  to  the  order  of 
the  court  He  seemed  to  have  been  obsessed 
with  the  illusion  that  he  did  not  have  to  pay 
if  he  did  not  have  the  money  and  did  not  ao- 
quire  it" 

We  might  well  content  ourselves  with  mere- 
ly following  the  doctrine  there  expressed, 
but,  owing  to  the  importance  of  the  questltm, 
we  have  seen  fit  to  enter  into  a  more  extend- 
ed Inquiry  as  to  tbe  reasons  and  grounds 
therefor. 

Referring  finally  to  the  difficulty  found  by 
the  California  court  In  the  matter  of  ptmish- 
ment  set  out  in  Ex  parte  Todd,  supra.  If 
the  right  to  punish  for  contempt  in  this  ctoss 
of  cases  exists,  and  we  hold  that  it  does, 
we  are  loath  to  restrict  the  right  upon  con- 
siderations of  the  remedy.  In  this  class  of 
cases,  civil  contempts,  the  punishment  or- 
dinarily Is,  as  In  this  case,  that  the  defend- 
ant be  confined  until  he  complies  with  the 
order  of  the  court  If,  as  here,  the  defend- 
ant Is  without  property,  naturally  he  cannot 
ordinarily  labor  in  Jail  and  require  tbe 
money  to  comply  with  the  court's  order.  Nor 
can  the  court  let  him  out  to  hire  in  any  sort 
of  judicial  peonage.  But,  upon  the  other 
hand,  the  order  of  confinement  Is  always 
withbi  the  dlscretlcm  of  the  trial  court  We 
assume  tliat  the  power  of  that  court  will  not 
be  used  oppressively.  If  It  should  be,  clear- 
ly relief  may  be  afforded  here.  It  may  well 
be  that  in  such  cases  as  this,  even  In  the 
jail,  the  defendant,  through  his  own  efforts, 
or  that  of  his  friends,  may  find  hitherto 
overlooked  resources  or  employment  avail- 
able upon  his  release.  Such  employment  be- 
ing found,  and  the  defendant  expressing  a 
wllllngnesfl  to  acc^t  it,  we  have  no  doubt 
the  trial  court  would  release  him  ttiat  he 
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might  thereby  comply  with  the  order.  The 
difficulty  of  the  mode  of  ponlshment  la  not 
ao  gj^t  that  we  r^rd  It  aa  Insuperalde, 
and  tiierefore  a  deterrent  to  the  ecen^ 
of  the  right  to  pnnlah.  The  result  ia  well 
lUuatrated  in  the  present  case.  The  defend- 
ant, although  assertli^  he  was  utterly  with- 
out means  or  resources,  within  a  few  hours 
after  being  confined  fbund  two  auretira 
(among  whom  it  Is  to  he  noted  his  father 
did  not  appear)  willing  to  truat  him  to  the 
extent  of  signing  a  bond  In  the  sum  of  (2,- 
000,  conditioned  to  pay  the  alimony  and 
costs  adjudged  in  the  original  order,  if  the 
present  Judgment  be  affirmed.  Our  views 
upon  this  Question  of  punishment  are  better 
expressed  than  is  within  our  power  by  Hr. 
Justice  Bleckley,  speaking  for  the  Supreme 
Court  of  Georgia  in  Lester  t.  Xiester,  supra: 
"It  is  the  common  practice  of  husbands  and 
fathers  wherever  civllizatioii  prevails,  to  tnpple- 
menC  or  supply  deficient  pecuniary  means  of 
support  for  their  families  with  their  personal 
exertions,  and  to  so  curtail  their  own  expenses 
as  to  leave  something  for  the  wife  and  minor 
children.  Whatever  may  be  the  theoretical 
difficulties  of  maintainiug  a  family  on  tlie  labor 
of  one  man,  with  such  casual  assistance  as  his 
wife  and  young  children  can  afford,  practically 
all  SQch  difficulties  are  overcome  so  generally 
that  there  Is  a  reasonnble  presumption  of  the 
ability  of  any  able-bodied  husband  and  father 
to  contribute  something  to  the  support  of  his 
wife  and  each  minw  child.  Here  Uiere  was  an 
entire  cessation  to  respond,  with  anything,  to 
the  order  for  alimony.  The  suspension  was 
complete;  every  cent  was  withheld.  And  there 
was  some  appearance  of  doubtful  faith  in  the 
shape  of  co-operative  dealings  with  relations. 
We  cannot  say  that  the  jtid^e,  under  the  circam- 
stances,  abused  his  autbonty  in  not  accepting 
the  respondent's  answer  as  satisfactory,  and  in 
ordering  ao  attachment  for  contempt.  The  at- 
tachment will  bring  the  actual  resources  of  the 
respondent  to  a  practical  and  decisive  test. 
Pressure  is  a  great  concentrstor  and  developer 
of  force.  Under  the  stress  of  an  attachment, 
even  the  vision  of  the  respondent  himself  may 
be  cleared  and  brightened,  so  that  he  will  dis- 
cern ways  and  means  which  were  once  bidden 
from  bim,  or  seen  obscurely.  It  is  a  great  help 
to  do  a  thing  to  feel  that  it  must  be  done,  and 
that  there  Is  no  evading  it.  Harsh  as  was  the 
old  remedy  of  imprisonment  for  debt,  it  bad  this 
wholesome  effect  in  .  many  eases,  and  was,  so 
far,  a  beneficent  instrumentality.  While  the 
imprisonment  which  impends  over  the  respond- 
ent is  not  for  debt  ([Strait  v.  Strait]  9  Re- 
porter, 109;  [Thweatt  v.  Eiddoo]  68  Ga.  SOO; 
^toith  V.  McT^endon]  59  Ga.  623;  [Carlton  v. 
Carlton]  44  Ga.  210),  it  can  be  prevented  by 
the  same  means  as  if  it  were;  that  Is,  by  pay- 
ment. In  reducing  him  to  the  alternative  of 
prompt  payment  each  month  or  of  being  attach- 
ed, the  judge  has  put  tbe  respondent  on  the 
vantage  side  of  all  his  resources,  whatever  they 
may  be.  Another  consideration  to  which  we 
look  is  that  such  orders  are  subject  to  modifica- 
tion from  time  to  time;  and  we  will  not  antici- 

Eate  that,  if  the  respondent  really  becomes  will- 
ig  to  render  obedience  and  proves  unable,  there 
wAl  be  any  further  exaction  made  of  him  at 
the  expense  of  his  liberty." 

Upon  the  instructlona  given  as  a  whole, 
and  upon  counsel's  contention  that  defend- 
ant by  working  could  not  have  paid  the 
amount  required  within  the  time  limited, 
the  language  of  the  Supreme  Cotirt  of  Illi- 
nois in  Deen  v.  Bloomer.  191  HI.  416,  422,  61 


N.  B.  181,  183,  Is  pertinent  and  la  adopted 
herein.  The  court  there  said: 

"It  may  be  conceded  that  he  was  not  at  all 
tines  able  to  pay  the  whole  of  tbe  monthly  al- 
lowance, but  bia  affidavit  and  his  letters  fail 
to  show  that  he  made  an  honest  effort  to  pay 
it,  while,  on  the  other  hand,  they  and  the  other 
evidence  adduced  tend  to  indicate  a  willfnl 
neglect  to  pay  not  only  tbe  whole,  but  even  a 
small  part  of  it. 

"Counsel  attempt  to  say  that  the  allowftnee  of 
alimony  was  too  large.  It  does  not  appear  that 
this  was  the  reason  he  failed  to  comply  vrith 
the  mandate  of  the  court.  He  did  not  question 
the  propriety  of  the  allowance,  but  pursued  a 
course  which  indicated  that  he  acquiesced  in  the 
justice  of  the  order.  Furthermore,  if  he  had 
indicated  a  desire  to  pay  any  part  of  it,  and  the 
amount  had  appeared  to  the  court  to  be  unjust 
because  beyond  bia  means  and  ability  to  pay, 
the  order  was  subject  to  be  modified  at  an^  time, 
and  donlitless  would  have  been.  He  during  the 
seven  years  made  no  complaint  as  to  the  amount 
of  the  allowance,  but  only  when  attached  for 
contempt  does  be  attempt  to  resort  to  that  ex* 
cuse  for  bis  failure  to  comply  with  the  order  of 
the  court.  The  burden  of  proof  was  upon  him 
to  show  that,  acting  In  good  faith  and  with  an 
honest  purpose  to  comply  with  the  order  of  the 
court,  he  waa  unable  to  do  so,  and  this,  we  think, 
the  circuit  court  was  justified  in  finding  be  fail- 
ed to  do." 

Upon  tbe  whole  we  are  of  opinion  that  the 
Instructions  given  were  a  fair  statement 
tbe  law,  and  not  prejudicial  to  the  rights  of 

the  defendant. 

[8]  The  final  assignments  are  upon  instruo 
tions  offered  and  refuged.  The  first  of  these 
Instructions  offered  was  as  follows: 

"Gentlemen  of  the  Jury,  you  are  instructed 
that  under  the  law  the  father  of  the  defendant 
has  no  legal  obligation  to  loan  to  the  defendant 
or  pay  to  the  clerk  of  the  court  for  the  defend- 
ant  the  alimony,  attorney's  fees,  or  suit  money 
ordered  by  the  court  to  be  paid  by  the  defendant 
in  this  cause." 

Plaintiff  In  error's  father  was  introduced 
as  a  witness  In  his  behalf.  Upon  direct  ex- 
amination he  volunteered  statements  to  tbe 
effect  that  his  son  bad  applied  to  bim  for 
loans  and  he  had  been  unable  to  accom- 
modate bim.  On  cross-examination  the  trial 
court  permitted,  over  objection,  certain  que»* 
ttons  as  to  the  father's  wealth.  No  question 
as  to  the  admission  of  this  testimony  Is  raised 
in  the  brief.  The  above  instruction  was  of- 
fered evidently  with  this  testimony  In  view. 
Ordinarily,  of  course,  the  question  of  the 
parents'  wealth  was  wholly  ImmaterlaL  Tbe 
Instruction  offered  was  correct,  and  the  trial 
court  could  have  given  It  in  this  particular 
case  without  error.  It  aw>ears,  however, 
from  the  record  that  the  testimony  upon 
cross-examination  was  admitted  more  as  af- 
fecting the  credibility  of  the  witness  in  giv- 
ing his  testimony  In  chief  than  for  the  pur- 
pose of  bringing  up  any  question  of  the  fa- 
ther's responsibility  for  the  son's  obligations. 
We  think  this  Is  fairly  inferable  from  the 
court's  remarks  in  overruling  tbe  objection 
to  tbe  cross-examination.  The  arguments  of 
counsel  are  In  the  record,  and  from  an  ex- 
amination of  them  it  appears  that  counsel  ex- 
pressly disclaimed  aoy  contention  that  tlie 
i  father  was  liable  for  or  under  any  obligatioa 
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to  pay  the  sums  set  forth  in  the  order  for 
altmoDy.  Under  section  6005  of  the  Code 
we  are  precluded  from  reversing  a  cause  for 
misdirection  of  the  Jury  unless  "it  appears 
that  the  error  complained  of  lias  probably 
resulted  in  a  mli^carriage  of  Justice,  or  con- 
stltotes  ft  substantial  Ttolatlon  of  a  constitn- 
tioool  or  statutory  right."  Under  the  state 
of  the  record  we  are  unable  to  say  that  the 
refoaal  of  this  instruction  probably  resulted 
In  a  miscarriage  of  Justice. 

The  defendant  also  offered  the  following 
Instruction,  which  was  refused: 

**G«ndemen  of  the  Jury,  the  defendant  has 
a  right  to  retain  out  of  his  income  or  earnings 
a  safficieDt  sum  for  his  own  subsistence  or 
aaintenance  before  paying  into  court  the  mob- 
ay  ordered  as  alimony,  and  is  not  guilty  of  eon- 
tMDpt  at  court  in  so  doing.*' 

TMm  instruction,  though  perhaps  a  correct 
■tatouent  <tf  the  law  applicable  to  some  cas- 
ea,  Is  not  correct  as  applied  to  Uie  facts  of 
tile  case  at  bar.  The  testimony  showed  that 
ttie  def^dant  was  llrlng  with  and  being  sup- 
p<Hted  by  his  fath».  Ihon^  there  was  no 
legal  obligation  upon  the  fiUher  to  assume 
this  burden,  it  sufficiently  appears  that  bis 
affection  for  his  son  had  prompted  him  to  do 
80.  Under  such  drcnmstances  we  think  the 
deCeBidant  might  wcU  have  deroted  an  of 
his  eamiugs  or  the  earnings  which  he  coidd 
lure  made  to  Qie  sapport  of  his  wife,  at 
least  Bo'flir  as  comprehended  by  the  order  of 
the  court  His  support  was  apparently  se- 
cnre  wiOiout  applying  any  ot  his  earnings 
tliereto.  We  see  no  legal  difference  in  this 
regard  between  support  dertred  from  Invest- 
ments or  labor  and  support  derived  from  a 
parent  Suppose  an  ancestor  had  by  his  will 
provided  that  his  ezecntors  should  sufficient- 
ly support  defendant  out  of  Qu  deceased's 
estate.  Should  he  not  Oxen,  being  himsdf 
provided  for,  devote  his  earnings  to  his  fttm- 
lly?  Is  there  any  differraice  where  the  sop- 
XKtrt,  though  not  required  by  law.  is  volun- 
tarily frfmlshed  by  one  living?  We  think 
not  Had  defendant  lived  to  himself  and  up- 
on his  own  earnings,  the  case  might  be  differ- 
ent. Inasmndt  as  he  has  the  good  fortune 
to  be  inovlded  Cor  without  labor,  we  see  no 
reason  why  his  wlffe  should  not  recetve  the 
entire  b«ieflt  of  his  labor  which,  from  the 
verdict  of  ttie  Jury,  we  take  it  he  can  per- 
form. Some  of  the  cases  heretofSore  referred 
to  involve  similar  states  of  fact,  and  wUl, 
we  think,  be  foimd  to  sni^tort  our  oonctustons 
that  the  refusal  ot  this  Instruction  In  this 
particular  case  was  not  error. 

[t]  Finally  the  following  Instructions  were 
offered  and  refused: 

"Gentlemen  ot  the  jnry,  yon  are  instmcted 
that  before  yon  can  find  the  defendant  guilty 
of  contempt  in  refn^ng  to  obey  the  order  of  the 
conrt  you  most  find  by  a  preponderance  of  all 
the  evidence  in  the  case  that  the  defendant's 
fisilure  to  pay  the  alimony,  attorney's  fees,  and 
suit  money  was  contumacious,  showing  a  resolve 
to  disobey  or  defeat  the  order  of  the  conrt  If 
you  find  that  the  defendant's  failure  to  comply 


with  the  order  was  dua  to  his  inability  from 
business  misfortanes,  lack  of  health  or  employ- 
ment, or  other  exteuuating  circumstances,  you 
will  return  a  verdict  in  favor  of  the  defendant 
finding  him  not  guilty." 

"Gentlemen,  you  are  instructed  that,  if  you 
find  that  the  defendant  is  unable  to  comply 
with  the  order  of  the  court  in  this  cause,  you 
cannot  find  him  guilty  unless  you  further  find 
that  he  voluntarily  and  contumaciously  disabled 
himself  to  comply  with  the  order,  and  has  en- 
deavored to  obtain  employment  or  the  money 
to  comply  with  the  order,  but  has  been  unablo 
to  do  so;  you  will  return  a  verdict  in  favor  of 
ibc  defendant  finding  him  not  guilty  of  cm- 
tern  pL" 

These  Instructions  were  covered,  in  sub- 
stance, In  the  charge  of  the  court.  It  Is  true 
the  trial  conrt  did  not  use  the  word  "con- 
tumacious," but  he  did,  we  think,  fairly  and 
clearly  define  the  circumstances  applicable  to 
the  case,  under  which  the  defeudant  would 
not  be  guilty  of  contumacy  and  consequently 
of  contempt  Where  offered  Instructions  are 
fairly  covered  In  the  general  diarge,  It  Is 
not  error  to  refuse  them. 

[1 0]  We  find  no  reversible  error  in  the  rec- 
ord,-and  conclude  that  the  Judgment  should 
be  affirmed. 

PBR  CfDBIAM.  Adopted  In  whole. 


(61  Okl.  314) 
HIDLAMB  TALLB77  B.  GO.  v.  BIPPa 

(No.  6054.) 

(Suprone  Court  of  Oklahoma.   Nov.  14,  1916.) 

(SyUalut  by  the  Court.) 

1.  Appeal  and  Ebbob  ^»1001(1)— Bbvixw— 

Jury  Question. 
The  question  of  actionable  nezllgence  Is 
ordinarily  for  the  Jury,  and  where  there  is  evi- 
dence or  infcronces  that  may  be  drawn  there- 
from, reasonably  tending  to  support  the  findings 
of  the  jury  that  there  was  actionable  negligence 
which  was  the  proximate  cause  of  the  injury 
suffered,  this  court  will  not  disturb  such  verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  fS  3923-3933;  Dec  Dig.  «=» 
1001(1).] 

2.  Poisons  «s»6— Lubixjtt  tob  KiBPnia— 

DUTT.  ,  ,  . 

Where  a  poisonous  compcmnd  is  kept  upon 
the  right  of  way  of  a  railroad  company,  it  is 
its  duty  to  keep  such  poisonous  compound  in  a 
safe  place,  and  whether  or  not  the  place  in 
which  Budi  poisonous  compound  is  kept  is  a 
safe  place  is  a  question  of  fact  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Poisons, 
Cent.  Dig.  S5  8,  4;  Dec.  Dig.  ^6.] 

3.  Poisons  <s=>6  — On  Bailboad  Right  of 
Wat— Duty  or  Cabb. 

While  a  railroad  company  Is  not  required  to 
fence  its  right  of  way  at  depots  and  crossings, 
it  is  its  duty  to  properly  fence  or  otherwise  so 
guard  a  poisonous  compound  kept  upon  its 
right  of  way  as  not  to  leave  the  same  acces- 
sible to  trespassing  cattle. 

[Ed.  Note.— B'or  other  cases,  see  Poisons,  Oent. 
Dig.  SI  3.  4 :  Dec.  Dig.  «=3>6.] 

4.  PLEADino  4sra2S6(^— AlfBHDUBHTS— TteAL 

AUENDMENTS. 
Under  the  liberal  rules  of  pleadings  in  this 
state,  it  is  not  an  abuse  of  judicial  discretion 
to  permit,  after  the  close  of  the  evidence,  an 
amonded  petition  to  be  filed  which  does  not  state 
a  different  mattet^-enother  subject  of  contro- 
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Tcrsf— than  the  one  stated  In  the  original  peti- 
tion, and  does  not  subatfintiaUy  change  the  ac- 
tion or  its  defense. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S  601 ;  Dec.  Dig.  «=>236(4).] 

5.  Plbadiko  «=>245(4)— Tbiai.  Auenduents 
— Allowance. 

^e  amended  petition  allowed  to  be  filed  in 
this  case  carefully  examined,  and  hM  that  the 
court  did  not  commit  a  br«adi  ^  discretion  in 
permitting  the  same. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  660,  664-666;  Dec  Dig.  «^ 
248<4).J 

6.  TsiAL  «=»2{!0— InOTBConoifs— RxroSAL. 

Requested  instructions,  predicated  only  up- 
on part  of  the  pleadings  and  evidence  in  the 
instant  case,  were  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  6S4r^;   Dec.  Dig.  «=»2S0.1. 

7.  Poiaoits  «»6  — Aonoirs— iNsrancTioiis— 
SvpnonncT. 

Instructions,  given  end  assigned  as  errors 
in  the  instant  case,  carefully  examined,  and 
found  to  correctly  state  the  lav. 

[Ed.  Note.— For  other  cases,  see  Fdraii,  C^t. 
Dfg.  IS  3.  4;  Dee.  Dig.  «»6.] 

8.  Trial  «=»139(1)  —  Jukt   QuunoN  — Di- 
rected VERDICT. 

The  Jury  are  the  sole  judges  of  the  facts 
and  the  inferences  to  be  drawn  therefrom,  and 
whwe  there  is  any  eTidence  or  inferences 
to  be  drawn  therefrom  reasonably  tending  to 
■uitain  a  petition  stating  a  cause  of  action,  it 
is  prejudicial  error  to  ausutn  a  demurrer  to  the 
evidence^  or  to  direct  a  Tordiet  for  th«  defend- 
ant. 

[Ed.  Note.— For  oHier  caaei,  sea  Trial,  Cent. 
Dfg.  fi  882. 833.  338-341 ;  Dec  Dig.  «»139(l).] 

0.  Poisons  <8=»6— Right  to— Denial. 

The  record  in  this  case  carefully  examined, 
and  it  found  that  the  court  did  not  err  in  re- 
fusing defendant  a  new  triaL 

;Ed.  Note.— For  other  cases,  see  Poisons,  C^L 
g.  !8  3.4;  Dec.  Dig.  «»6.] 

Commissioaers'  Opinion,  Dirision  No.  1. 
E<n-or  from  District  Court,  Oaage  Gonnty; 
R.  H.  Hudson,  Judge. 

Action  by  John  RIppe  against  the  Midland 
Valley  Railroad  Company.  Tbere  was  a 
Judgment  for  plalntUC,  and  defendant  tHrings 
error.  AfDnned. 

A.  R.  Mnseller,  of  Pawbiuka,  for  plalntUC 
In  ^ror.  Farrar  h.  McCain,  of  Tulsa,  and 
O.  B.  Swan,  of  Muakoge^  for  defendant  in 
error. 

COLLIER,  a  This  la  an  action  brought 
by  the  defendant  In  error  against  the  Mid- 
laud  Valley  Railroad  Company  and  board  of 
county  commissioners  of  Osage  county,  to  re- 
cover damages  for  the  loss  of  28  bead  of 
cattle,  alleged  to  have  been  caused  by  said 
cattle  drinking  poisonous  water,  which,  by 
negligence  of  the  plaintiff  In  error,  flowed 
from  a  dipping  vat  on  the  right  of  way  of 
said  company  adjacrat  to  the  land  of  the  de- 
fendant in  error,  upon  the  lands  of  defendant 
In  error.  Hereinafter  the  parties  will  be  des- 
ignated as  they  were  in  the  trial  court 

At  the  conclusion  of  the  plaintiff's  evi- 
dence, each  of  the  defendants  demurred  to 
the  evidence  of  the  plaintiff,  which  demurrer 


was  sustained  as  to  the  said  board  of  county 
commissioners,  and  the  said  cause  dismissed 
as  to  the  said  board.  The  demurrer  of  said 
company  to  the  evidence  was  overruled,  to 
which  the  said  company  duly  excepted.  At 
the  concIusioD  of  the  evidence  the  said  com- 
pany moved  for  an  Instructed  verdict  in  Its 
favor,  which  was  overruled  and  excepted  to. 
Thereupon  the  plaintiff  moved  to  amend  his 
petition  so  as  to  conform  to  the  evidence,  to 
which  the  defendant  company  objected.  The 
court  permitted  the  petition  to  be  amended 
as  moved,  to  which  the  defendant  duly  ex- 
cepted. The  material  allegations  of  the  peti- 
tion as  amended  are  that  the  defendant  com- 
pany maintained  dipping  vats,  storage  tanks, 
and  cooking  pans  on  its  right  of  way,  which 
contained  certain  poisonous  waters,  and  that 
the  said  defendant  failed  and  refused  to  pro- 
tect the  same  from  stock  by  keeping  up  Its 
fences  around  and  about  the  same,  and  also 
neglected  to  protect  the  same  from  a  rain 
which  tell,  and  because  of  such  neglect  to 
protect  tbe  same  as  was  Its  duty  to  do,  said 
dipping  vats  and  cooking  pans  were  filled  to 
overfloyplng  by  said  rain ;  that  some  of  said 
water  so  poisoned  ran  intp  the  pasture  of 
plaintiff  and  around  said  vats  and  pans  and 
upon  the  grounds  adjacent  to  said  vats  and 
pans,  and  same  was  left  standing  In  the 
cooking  vats  on  said  premises,  the  same  not 
being  properly  fenced  and  protected ;  that  by 
reason  of  said  neglect  of  the  defendant  the 
cattle  of  said  plaintiff  drank  of  the  poisoned 
water  In  the  said  pasture  of  plaintiff,  and 
also  escaped  through  tbe  defective  fence  la 
and  around  the  said  vat  and  cooking  pans, 
and  drank  out  of  the  pools  of  poisoned  water 
.near  said  vat  and  out  of  said  vat  and  that 
by  reason  of  drinking  said  poisoned  water, 
so  negligently  made  accessible,  the  said  28 
head  of  cattle  died. 

The  uncontradicted  evidence  Is  that  the 
plaintiff  owned  pasture  lands  adjacent  to  tbe 
right  of  way  of  the  defendant  company,  and 
that  upon  said  right  of  way  the  said  com- 
pany maintained  a  dipping  vat  and  the  other 
paraphernalia  for  dipping  cattle  for  the  erad- 
IcaUott  of  Texas  ticks ;  that  the  said  "dip" 
was  composed  of  arsenic  and  other  materi- 
als; that  a  large  quantity  of  said  dip  was 
left  In  said  vats  and  dipping  pans;  that  on 
tbe  7th  of  June,  1913,  a  heavy  rain  came, 
whldi  caused  the  said  vats  to  overflow,  and 
part  of  Budi  overflow  to  flow  upon  the  lands' 
of  plaintiff  and  form  a  pool;  that  on  the  Stb 
day  of  June,  1913,  and  within  2  or  8  days 
thereafter,  28  head  of  said  cattle  suddenly 
died ;  that  there  were  tracks  of  cattle  around 
said  dipping  vat  and  pools  of  water  near  the 
same;  that  in  tbe  cooking  pan  was  a  solid 
substance,  which  was  shown  by  analysis 
thereof  to  contain  some  14  per  cent  of  ar- 
senic, and  that  samples  of  water  from  said 
vat  bad  been  analyzed  and  shown  to  contain 
arsenic 
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The  evidence  was  in  ponfllct  aa  to  tlie  coo- 
dlUon  of  tbe  fence  around  the  Tat,  and 
whether  or  not  the  gate  which  opens  to  tbe 
Tat  was  shut  or  closed,  and  whether  or  not 
the  cattle  gained  access  to  said  Tat  and  pans 
Oirougb  the  gate  or  through  a  defectlTe 
fence.  It  was  further  shown  In  evidence  that 
the  dipping  vat  and  pans  belonged  to  the 
said  company,  and  that  the  dipping  Tat  had 
been  used  bj  Osage  county. 

There  was  expert  testlnwny  as  to  the  quan- 
tity of  arsenic  that  It  would  take  to  kill  an 
animal,  but  the  same  was  in  conflict,  and 
Qme  was  no  direct  erldence  as  to  what 
quantity  of  water  which  had  been  poisoned 
the  cattle  drank,  or  what  quantity  of  arsenic 
had  been  licked  from  tlie  pan,  while  there 
was  evidence  tending  to  show  that  the  lick- 
ing by  the  cattle  of  the  solid  snbstance  which 
was  left  in  the  pan  would  produce  death. 

Against  the  obJectlcKi  and  exertion  of 
defenaant,  an  expert  witness  was  asked: 

"What  would  you  say  as  to  the  possibility  or 
prot>abUity  of  stock  eraadng  In  a  pasture  within 
the  width  of  the  railroad  right  of  way,  plua  05 
yards,  being  poisoned  by  overflow  of  seepage 
fnHn  a  dipping  vat,  storage  pan,  and  cooking 
pan,  after  a  heavy  rain,  hy  water  flowiiMt  into 
tbe  pasture  and  into  the  pools  from  which  they 
drank?" 

To  whlGb  the  witness  answered: 
"Well,  it  would  be  possible  there  would  be 
enoogh  go  through  that  might  kill,  but  I  don't 
know  how  much  went  through,  or  anything 
Ukc  that" 

Also,  against  the  objection  and  exception 
of  tlie  defendant,  a  witness  was  asked  the 
condition  of  the  fence  "in  the  spring,"  and 
answered,  "It  was  in  bad  shape."  The  smal- 
lest valuation  of  the  cattle  that  died,  shown 
by  the  evidence,  was — together  with  the  ex- 
pense of  burying  tbe  same,  and  the  Interest 
there(» — ^less  than  the  verdict  rendered. 

Of  the  Instmctlong  given  by  the  court  in- 
structions numbered  1,  4,  5,  and  6  were  duly 
excepted  to,  respectively,  and  are  assigned  as 
errors.  'Said  Instructions  read: 

"(1)  XoQ  are  instructed  that  this  is  an  ac- 
tion by  the  j}laintiff,  John  Rippe,  against  the 
defendant.  Midland  Valley  Railroad  Company, 
to  recover  damages  for  the  loss  of  28  bead  of 
cattle,  which  the  plaintiff  claims  died  aa  the 
result  of  the  negUgent  acts  of  the  defendant 
company.  Plaintiff  claims  in  his  petition  that 
the  defuidant,  on  or  about  the  8th  day  of  June, 
1913,  was  the  owner  of  and  had  in  his  pos- 
session and  under  bis  control  certain  dipping 
Tate,  storage  tanks,  cooking  pans,  pacapner- 
oalia,  lands,  and  fences,  the  same  being  locat- 
ed on  or  near  the  right  of  way  of  the  defendant 
near  the  town  of  Extraker,  Osage  county,  OkL 
^Riat  said  vats,  storage  tanks,  and  cooking  pan 
were,  on  and  before  the  date  mentioned,  mled 
with  certain  poisonoos  waters  which  had  there- 
tofore been  used  in  dipping  cattle  to  remove 
from  them  what  Is  commonly  known  as  the 
cattle  tick.  That  the  defendant  railroad  com- 
pany, being  the  owner  of  and  in  the  possesdon 
and  control  at  said  dipping  vat,  storage  tank, 
cookine  pans,  and  parapnemalia,  neglected  and 
refused  to  protect  the  same  from  stock  by  keep- 
ing no  its  fences  around  and  about  the  same, 
and  also  neglected  to  protect  the  same  from  a 
rain  which  fell  on  or  about  the  8th  day  of  June, 
1913,  and  that  because  of  such  neglect  to 
protect  the  same  said  dipping  vats,  storage  tanks, 


and  cooking  pans  were  filled  to  overfiowlng  by 
said  rain,  and  that  some  of  said  water,  so  poi- 
soned, ran  away  from  said  vats  across  the  rail- 
road right  of  way  and  into  the  pasture  of  the 
plaintiff,  and  around  tbe  vats,  and  over  tbe 
ground  adjacent  to  said  vats,  same  being  left 
standing  in  the  cooking  vat  on  said  premises,  the 
same  not  being  properly  fenced  and  protected, 
and  that  the  fences  of  defendant  along  its  right 
of  way  in  the  immediate  vicinity  were  not  prop- 
erly kept  np,  and  that  by  reason  of  this  neglect 
on  the  part  of  the  defendant,  the  cattle  of  plain- 
tiff drank  of  the  poisoned  water  in  the  said 
pasture  of  plaintifc,  and  also  escaped  through 
tbe  defective  fence  of  defendant  in  and  around 
the  vats,  cooking  pan,  and  paraphernalia  of  de- 
fendant, and  drank  out  of  the  pools  of  poisoned 
water  near  said  vat,  and  out  of  said  vat,  and 
that  by  reason  of  said  drinking  said  poisoned 
water,  so  negligently  made  accessible  to  the 
cattle  of  plaintiff,  28  head  of  said  cattle  died,  to 
the  plaintiff's  damage  in  the  sum  of  91,234; 
and  plaintiff  prays  for  judgment  against  the  de- 
fendant for  the  said  sum  of  $1,234,  with  inter- 
est thereon  from  the  8th  day  of  June,  1913.  The 
defendant  has  filed  an  answer,  in  which  it  de- 
nies each  and  every  material  allegation  contain- 
ed In  the  plaintifrs  petition,  aad  under  the  is- 
sues thus  joined  the  burden  of  proof  is  upon  the 
plaintiff  to  prove  to  your  satisfaction  the  ma- 
terial allegations  of  his  petition  by  a  fair  pre- 
ponderance of  the  evidence  before  yon  would  be 
warranted  in  returning  «  verdict  for  the  plain- 
tiff and  against  the  defendant." 

"(4)  You  are  instructed  tibat  the  Midland 
Valley_  Railroad  Company  had  the  right  to  have 
upon  its  right  of  way  vats  for  the  purpose  of 
dipping  cattle,  in  order  to  remove  therefrom 
and  to  eradicate  from  the  county  the  fever  tick, 
and  had  the  right  to  use  said  vats  for  the  said 
purpose^  and  to  permit  any  other  person,  or 

Eersous,  to  use  the  same  for  such  purposes,  and 
ad  the  right  to  use  in  said  vats,  for  the  par- 

Eoses  of  such  dipping,  an  arsenical  dip  such  as 
as  been  testified  to  by  the  witness  in  tMs 
case.  ~But  in  this  connection  you  are  Instmcted 
that  it  was  the  duty  of  the  railroad  company, 
and  all  other  persons  using  the  said  vat  for  the 
purpose  of  dipping  cattle  in  such  arsenical  dip, 
to  proiwrly  guard  the  said  rats,  and  to  use  the 
same  and  sud  dip  that  injury  would  not  result 
to  other  persons  or  their  property.  And  in 
this  connection  you  are  instructed  that  if  you 
find  from  a  fair  pre^xuiderance  of  the  evidence 
that  the  officers,  agents,  and  servants  of  Osage 
coun^  were  permitted,  by  the  defendant  Mid- 
land Valley  Railroad  Company,  to  use  the  dip- 
ping vats,  storage  tanks,  cooking  vats,  and 
other  paraphernalia  used  in  connection  with  tbe 
dipping  of  cattle  upon  the  right  of  way  of  the 
Midland  Valley  Railroad  Company,  and  that 
the  officers,  agents,  and  servants  of  Osage 
county  did  use  the  said  vats  and  other  iwrapher- 
nalia  for  tbe  purpose  of  dipping  cattle,  and  did 
use  in  said  vats  the  arsenical  dip  that  has  been 
testified  to  by  the  witnesses  in  the  case,  and  you 
further  find  from  a  fair  preponderance  of  the 
evidence  that  said  dip  was  of  a  poisonous  and 
dangerous  character,  then  it  was  the  duty  of 
the  railroad  company,  and  of  all  persons  using 
the  said  vats,  by  or  with  its  permission,  to  use 
and  exercise  ordinary  care  in  handling  of  said 
dip  and  in  properly  guarding  tbe  same  to  pre- 
vent its  escaping  upon  the  land  of  adjacent  own- 
ers, and  in  order  to  prevent  cattle  from  coming 
upon  tbe  right  of  way,  and  either  drinking  the 
said  dip  in  solution  or  eating  the  ingredients 
thereof,  and  if  you  find  from  a  fair  preponder- 
ance of  the  evidence  that  tlie  railroad  company, 
or  any  person  or  persons  using  the  said  vats 
with  its  permission,  failed  to  exercise  ordinary 
care,  that  is,  such  care  as  an  ordinarily  reason- 
able prudent  person  would  have  exercised  un- 
der the  same  or  inmilar  drcamstances,  to  pre- 
vent the  said  dip  from  escaping  from  the  said 
premises,  or  in  preventing  cattle  <rf  adjacent 
landowners  from  coming  upon  the  premises  and 
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drmking  or  eating  tiie  said  dip  or  Its  innedients, 
and  you  further  find  that  as  the  result  of  the 
failure  upon  the  part  of  the  defendant  company, 
or  such  other  person,  or  perBona,  acting  by  or 
with  its  consent,  dip  was  left  in  said  vats,  and 
becanse  of  rain  the  same  were  caused  to  over- 
flow and  to  flow  upon  the  land  of  the  plaintiff 
in  this  case,  and  tliat  his  cattle  drank  thereof, 
and  died,  or  the  plaintiff's  cattle  came  upon  the 
premises  where  the  said  vata  were  located  and 
ate  or  drank  of  the  said  dip  or  its  ingredients, 
and  as  a  result  thereof  died,  then  and  in  that 
event  ^our  verdict  in  this  ease  abould  be  for  the 
plaintiff,  and  against  the  defendant 

"(5)  You  are  instructed  that  the  burd^  of 
proof  is  upon  the  plaintiff  to  show,  by  a  fair 
preponderance  of  the  evidence:  E^rst  that  on  or 
about  the  8th  day  of  June,  1913,  there  was 
in  the  dipping  vat  on  the  railroad  right  of  way 
poisonous  matter  of  suSident  quantity  and 
strength  so  that,  mixed  with  enough  rainwater 
to  cause  the  vat  to  overflow,  the  overflow  there- 
from would  be  dangerous  to  cattle  if  drank  by 
them;  second,  that  on  or  about  said  date  there 
was  a  rain,  and  that  such  rain  caused  said  vat 
to  overflow ;  third,  that  the  overflow  from  said 
vata  flowed  across  and  along  the  right  of  way 
of  the  railroad  company  into  the  pasture  of  th« 
plaintiff ;  fourtl^  that  when  said  overflow  reach- 
ed the  plaintifTs  pasture,  it  contained  suflScient 
of  the  poisonous  matter  alleged  to  have  been 
contained  In  said  vat  to  be  dangerous  to  cattle 
which  might  drink  it;  fifth,  that  plaintiff's  oat- 
tle  did  drink  audi  overflow  water:  sixth,  that 
they  drank  it  while  they  were  in  the  pasture  of 
the  plaintiff:  and,  seventh,  that  they  died  there- 
from. Or  else  the  burden  is  upon  the  plaintiff 
to  show  by  a  fair  preponderance  of  the  evi- 
dence, that  poisonous  matter  was  left  upon  the 
right  of  way  of  the  defendant  company,  and 
twt  because  of  failure  to  exercise  ordinary  care 
in  safeguarding  such  poisonous  matter,-  the  cat- 
tle of  plaintiff  entered  upon  the  premises  of  the 
defendant  company  and  ate  or  drank  of  such 

foisonous  matter,  and  as  a  result  thereof  died, 
f  the  plaintiff  has  failed  to  prove,  by  a  fair 
preponderance  of  the  evidence  one  or  toe  other 
of  these  propositions,  then  the  plaintiff  cannot 
recover  in  tiiia  case,  and  your  verdict  should 
be  for  the  defendant 

"(6)  Tou  are  instructed  that  if  you  find  from 
the  evidence  that  a  rain  fell  on  the  8th  day  of 
June,  1913,  and  caused  the  vat  to  ovcrQow,  and 
that  said  overflow  flowed  into  plaintiff's  pas- 
ture and  caused  the  damage  to  the  cattle  shown 
by  the' evidence,  if  any,  the  mere  failure  on  the 
part  of  the  deiendant  to'  protect  the  vat  from 
oversow  would  not  render  the  defendant  liable, 
but  in  addition  to  the  other  elements  necessary 
for  you  to  find,  as  stated  in  the  other  instruc- 
tions, given  you,  before  you  can  return  a  ver- 
dict for  the  plaintiff,  you  must  find  that  there 
was  negligence  in  failing  to  protect  the  said 
vats ;  and,  in  order  to  find  aucn  negligence,  you 
must  find,  from  a  fair  preponderance  of  the  evi- 
dence, that  the  defendant,  or  some  other  person 
acting  for  it  or  with  its  pennisrion,  failed  to 
exercise  ordinary  care  in  guarding  the  said  vats, 
and  as  a  result  thereof  the  cattle  of  the  plaintiff 
came  upon  the  premises  and  ate  or  drank  of  the 
contents  of  the  said  vat;  or  you  must  believe 
from  a  fair  preponderance  of  the  evidence  that 
an  ordinarily  prudent  man  would  reasonably 
have  anticipated  that  such  a  rain  would  fall 
as  would  cause  the  vat  to  overflow,  and  that 
such  overflow  would  flow  thence  into  plaintiff's 
paigture,  and  you  must  further  find  that  an  ordi- 
narily prudent  man  would  reasonably  have  an- 
ticipated that  such  overflow  from  the  vat,  after 
flowing  over  the  right  of  way  and  then  into 
plaintufa  pasture,  if  it  did  so  overflow,  would, 
after  reaching  such  pasture,  contain  sufficient 
poisonous  matter  to  kill  cattle  if  they  drank  it : 
and  if  the  plaintiff  baa  failed  to  show  to  your 
satisfaction,  by  a  fair  preponderance  of  the  evi- 
dence, then  the  plaintiiEf  cannot  recover  in  this 
cas&  and  joor  verdict  should  ba  for  tbd  defwd- 


The  defendant  requested  tbe  court  to  give 
the  jury  instructions  respective  numbered 
1  and  8,  whldi  the  court  refused  to  do,  to 
which  action  of  the  court  the  defendant  duly 
separately  excepted.  Said  requested  and  re- 
fused tnstructlona,  wUch  are  assigned  as  er- 
ror, read: 

"(1)  The  harden  of  proof  is  upon  tbe  plaintiff 
to  show  by  a  fair  preponderance  of  the  evi- 
dence: First,  that  on  or  about  the  8th  day  of 
June,  1913,  there  was  a  dipping  vat  on  the  rail- 
road right  of  wa^  contaimng  poisonous  matter 
of  sufficient  quantity  and  strength  so  that  mix- 
ed with  enough  rainwater  to  cause  tiie  vat  to 
overflow,  the  overflow  therefrom  would  be  dan- 
gerous to  cattle  if  drunk  by  them ;  second,  tbat 
on  or  about  said  date  there  was  a  bea.vy  rain, 
and  that  said  rain  caused  said  vat  to  overflow; 
third,  that  the  overflow  from  said  vat  flowed 
across  and  along  the  right  of  way  of  the  rail- 
road company  into  the  pasture  of  tbe  plaintiff ; 
fourth,  that  when  said  overflow  reached  the 
plaintiff's  pasture,  it  contained  sufficient  of  the 
poisonous  matter  alleged  to  have  been  con- 
tained in  said  vat  to  have  been  dangerous  to 
cattle  which  might  drink  it;  fifth,  that  plain- 
tiff's cattle  did  drink  such  overflow  water; 
sixth,  that  they  drank  it  while  thay  were  in 
the  pasture  of  the  plaintiff^  and  seventh,  they 
died  therefrom.  If  the  plaintiff  fails  to  prove 
by  a  preponderance  of  tbe  evidence  any  one  of 
the  elements,  or  if  the  evidence  on  any  one 
of  these  elements  is,  in  your  judgment,  evenly 
balanced,  the  plaintiff  cannot  recover  in  this 
case,  even  if  he  proves  all  of  the  remaining  ele-  - 
mcnts  by  a  preponderance  of  the  evidence." 

"(8)  If  you  find  from  the  evidence  that  a  rain 
fell  on  tbe  8th  day  of  June,  1913,  and  cansed  tbe 
rat  to  overflow,  and  tbat  said  overflow  flowed  in- 
to plaintiff's  pasture  and  caused  damage  to  the 
cattle  shown  by  the  evidence,  if  any,  the  mere 
failure  on  tbe  [urt  of  the  defendant  to  protect 
the  vat  from  the  overflow  would  not  render  tbe 
defendant  liable,  but  In  addition  to  tbe  other 
elements  necessary  for  yon  to  find,  as  stated  in 
the  other  instructions  given  you,  before  you  can 
return  a  verdict  for  the  plaintiff,  you  must  find 
that  there  was  negligence  in  failing  to  protect 
the  vat  from  overflow  by  rain;  and,  In  order  to 
find  such  negligence,  you  must  believe  from  the 
evidence  tbat  an  ordinarily  prudent  man  would 
reasonably  have  anticipated,  considering  the  sea- 
son and  weather  usually  prevailing  at  that  sea- 
son In  that  vicinity,  that  inch  s  rain  would  foil 
as  to  cause  the  vat  to  overflow,  and  tbat  sudi 
overflow  would  flow  thence  into  plaintiff's  pas- 
ture, if  in  fact  it  did  so  flow,  and  yon  most  fur- 
ther find  that  an  ordinarily  prudent  man  would 
reasonably  have  anticipated  that  such  overflow 
from  the  vat  after  flowing  over  the  right  of  way 
and  then  into  plaintiffs  pasture,  if  It  did  so  flow, 
would,  after  reaching  said  pasture,  contain  suffi- 
cient poisonous  matter  to  km  cattle  if  they  drank 
it" 

The  Jury  returned  a  verdict  for  the  plain- 
tiff in  tbe  sum  of  $1,082.73,  to  which  the  de- 
fendant duly  excepted.  Within  the  statu- 
tory period,  the  defendant  filed  a  motion  for 
a  new  trial,  which  was  overruled,  and  Judg- 
ment was  entered  upon  the  verdict,  to  which 
the  defendant  duly  excepted.  To  reverse  the 
Judgment  rendered,  this  proceeding  in  error 
Is  prosecuted. 

The  defendant  bases  a  reversal  of  the  case 
upon  the  following  assignments  of  error:  (1) 
Overrallog  demurrer  to  plalntifTs  evidence ; 
(2)  overruling  motion  for  an  instructed  ver- 
dict; (2%)  permitting  plabitifl  to  amend  his 
petition ;  (3)  overruling  objection  to  quesUoil 
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to  plaintiff  80  to  condition  of  fence  In  the 
q>rtDg  of  1913;  (4)  oTerruUng  objectton  to 
bjirethetical  qoestlon  propounded  to  Mr. 
Eauflman;  (5)  glTlng  Instructions  respective- 
ly numbered  1,  4,  B,  and  6 ;  (6)  refusing  re- 
qoested  Instructions  respectively  numbered  1 
and  8;  (7)  ovemiltng  motion  for  a  new  trial ; 
and  (8)  rendering  judgment  for  the  plaintiff. 

In  reviewing  the  several  assignments,  we 
will  do  BO  as  we  think  the  same  logically 
diould  be  conddered,  and  not  in  the  order 
assigned: 

[4-1]  If  the  court  erroneously  overruled  the 
demurrer  to  plalntUf  s  evidence  at  the  close 
thereof,  which  we  do  not  hold,  the  evidence 
and  the  inference  that  can  be  drawn  there- 
from, that  was  introduced  by  the  defendant 
after  the  ovemiUng  of  said  demurrer,  in  our 
<9lnloo,  in  connection  with  plaintiff's  evi- 
dence, conclusively  shows  that  the  court  did  | 
not  err  ta  onmiUng  the  demurrer  to  the  I 
evidence.  | 

"A  demurrer  to  evidence  admits  every  fact  j 
*   *    *    which  the  evidence  most  favorable  to ; 
the  other  party  tends  to  prove,  but  where  the ' 
court  erroneously  overrules  such  a  demurrer,  and 
afterward  the  deftet  In  the  evidence  supplied 
by  other  evidence,  introduced  by  either  party,  the : 
error  is  cured."    Henry  Stephens  v.  Isaac  Scott 
et  al.,  43  Ean.  280.  28  Pac  555.  i 

The  defendant  derotes  a  large  part  of  its 
brief,  and  presents  many  authorities,  to  sup- 
port its  coDtention  that  the  court  erred  In 
permitting  plaintiff,  at  the  conclusion  of  the 
evidence,  to  amend  bis  petition.  We  are  un- 
able to  see  that  by  the  amendment  there  was 
a  departure  from  the  original  cause  of  action, 
or  that  the  amendment  "changed  substantial- 
ly the  claim  or  the  defense." 

It  is  true  that  at  the  time  of  the  interpo- 
sition of  said  demnrrer  to  the  plalntUTs  evi- 
dmce,  the  only  n^ligence  averred  to  the  peti- 
Hon  was  permitting  the  poisoned  water  to 
overflow  upon  the  pasture  of -plaintiff;  while, 
under  the  amended  petition,  additional 
grounds  of  negligence  were  alleged  In  main- 
taining the  vat  and  paraphernalia  connected 
therewith  and  falling  to  properly  protect  the 
same.  In  Oib  original  petition  and  in  the 
ammdM  petition,  each  was  predicated  upon 
the  negUgence  on  the  part  of  the  defendant  in 
maintaining  tbe  dimming  Tat  and  its  acees- 
•ories,  and  the  Injuries  sustained  are  alleged 
to  be  the  loss  of  the  cattle  due  to  said  neg- 
UgHicft  In  the  amended  petition  the  negli- 
gence averred  is  also  baaed  upon  the  negli- 
fence  of  tbe  defendant  in  maintaining  the 
aame  dipping  vat  aa  averred  in  tbe  original 
complaint,  and  onlr  adda  additional  grounds 
of  negUg«ice— the  defectlTe  fence  and  fail- 
ure to  propeily  guard  tbe  said  vat ;  and  we 
are  unable  to  see  bow  Qiere  is  any  departure 
from  the  original  cause  of  action  aa  alleged 
in  the  original  complaint 

"The  allowance  of  an  amendment  not  Bub- 
■tantially  changing  tbe  claim  of  defense  rests  in 
the  court's  soand  diecretioo."  Shawnee,  Tecum- 
•eh  Traction  Company  v.  Newcome,  158  Pac 
U93. 

The  teat  is  whether  the  proposed  amendment 


is  a  different  matter,  another  subject  of  contro- 
versy, or  the  same  matter  more  fully  or  different- 
ly laid  to  meet  the  possible  scope  and  -varying 
phases  of  the  testimony."  Fulsom-Morris  Coal 
A  Mia.  Oo.  Mitchell.  S7  Okl.  575,  132  Pac. 
1103. 

Applying  the  test  stated  in  the  above-styled 
cause,  we' are  clearly  of  the  opinion  that  tbe 
amendment  la  not  a  different  matter,  another 
subject  of  controversy,  but  simply  the  same 
matter  more  fully  and  definitely  laid  to  meet 
the  additional  testimony  that  was  Introduced 
in  the  cause. 

We  fully  agree  with  the  defendant  that 
a  proper  opportunity  should  have  been  given 
the  defendant  to  properly  try  their  cause,  and 
that  they  should  not  be  put  at  a  disadvantage 
by  reason  of  amendments  made  after  the 
evidence  was  closed,  which  they  bave  not  had 
an  opportunity  to  meet;  but,  If  the  defend- 
ant was  taken  by  surprise  by  such  amend- 
ment, and  was  not  prepared  at  that  time  to 
meet  the  same,  then  the  proper  procedure 
would  have  been  to  ask  for  additional  time' 
In  which  to  prepare  the  defense,  and  if  this 
be  refused,  we  think  it  might  show  abuse  of 
discretion  on  tbe  part  of  the  court.  In  the 
instant  case  no  request  was  made  for  addi- 
tional time  In  which  to  prepare  to  meet  or 
defend  against  the  allegations  of  tbe  amend- 
ed petition.  Under  tbe  liberal  rules  of  plead- 
ing in  this  state,  we  ore  of  the  opinion  that 
the  court  did  not  abuse  Its  discretion  in  per- 
mitting the  filing  of  the  petition  as  amended. 

We  have  carefully  considered  the  objection 
to  the  question  propounded  to  the  witness 
as  to  the  condition  of  the  fence  in  the  spring 
of  1913,  and  we  are  enable  to  agree  vrlth  tbe 
learned  counsel  of  defendant  that  the  court 
committed  error  in  overmllng  objection  to 
the  same.  While  probably  the  evidence 
would  have  been  more  satisfactory  had  the 
time  been  more  definitely  fixed,  we  think  it 
was  pertinent  to  prove  the  condition  of  the 
fence  prior  to  and  soappnudmately  near  the 
time  that  It  la  allied  that  the  Injuries  here- 
in complained  of  were  suffered. 

The  hypothetical  question,  propounded  to 
tbe  witness,  "as  to  the  po8slblllt7  or  prob- 
ability of  stock  grazing  in  a  pasture  within . 
the  width  of  a  railroad  rl^t  of  way,  plus 
95  yards,  being  poisoned  from  an  overfiow  or 
seepage  from  diK>lng  vats,  storage  tank  and 
pan,  after  a  heavy  rain  by  water  flowli^  In 
the  pasture  and  Into  the  pools  from  which 
they  drank,"  we  think  was  properly  periuit- 
ted  by  tbe  conrt  to  be  asked,  as  there  was 
evidence  in  the  case  upon  which  to  base  such 
hypothetical  question.  Of  ' course,  the  sub- 
stance of  a  hypothetical  questloo'must  have 
a  direct  and  intimate  connection  with  the 
testimony  in  the  case;  otherwise  the  atten- 
tion of  the  Jury  would  be  distracted  from  the 
Issue,  and  the  very  object  of  hearing  the 
evidence  defeated.  But  it  Is  stifflclent  If 
the  question  fairly  states  such  facts  as  proof 
of  tbe  examiner  fairly  tends  to  establish  and 
fairly  presents  his  claim  or  theory.  Jones. 
Commentaries  on  Evidence,  voL  2,  {  3T1. 
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[1-S]  We  bare  carefully  examined  the  ser- 
eral  Instructions  given  by  tbe  court  and  ex- 
ecuted to  by  tbe  defendant  and  a^gned  as 
errors,  and  are  unable  to  say  that  said  in- 
structions do  not  clearly  state  tbe  law.  In- 
struction No.  1  ^ply  states  the  Issues  in- 
TOlved  In  the  trial  at  the  cause,  and  we  tblnk 
does  so  without  prejudice  to  the  defendant. 
Instructions  Nob.  4.  5,  and  6  also,  we  think, 
(dearly  state  the  law,  and  certainly  does  so 
as  folrly  to  tbe  defendant  as  could  possibly 
be  asked.  Many  requested  instructions  were 
asked  which  were  refused,  but  only  the  re* 
fusal  to  glTO  instructions  respectively  num- 
bered 1  and  8  are  assigned  as  wror.  Re- 
quested and  refused  Instructiob  No.  1  we 
think  was  properly  refused  upon  the  ground 
that  the  said  instrucOon  only  takea  Into  con- 
sideration that  tbe  n^Ilgenoe  complained  of 
was  the  overflow  of  tbe  vat  and  the  flowing 
of  tlie  poisoned  water  upon  the  lands  of  the 
plalntilf,  while  the  pleadings  in  the  case  as 
made  by  the  amended  iietltion,  and  tbe  evi- 
dence, includes,  not  only  the  negligence  of 
permlttiniE  the  poisoned  water  to  flow  upon 
the  land  of  plaintiff,  but  also  bases  his  right 
of  action  upon  the  negligence  of  the  plaintiff 
In  tailing  to  properly  safeguard  the  said  dip- 
ping vat,  failure  to  properly  fence  the  same, 
and  failure  to  discharge  its  duty  In  permit- 
ting the  pools  of  poisoned  water  to  exist  near 
the  said  vats  m  tbe  premises  of  the  defend- 
ant and  accessible  to  the  stock  for  whose 
loss  this  action  Is  losUtnted. 

We  are  further  of  tbe  opinion  that  the  re- 
fused requested  instruction  No.  8  Is  tainted 
with  the  same  vice  as  that  of  requested  In- 
Btruoti(m  No.  1. 

Unquestionably  there  was  sufficient  evi- 
dence for  the  Jury  to  determine  that  the 
death  of  the  cattle  was  due  to  drinking  the 
poisoned  compound  which  flowed  from  the 
dipping  vat,  and  In  drinking  from  the  vat 
and  licking  the  compound  contained  In  the 
vessels  connected  with  said  dipping  outfit. 
It  is  true  that  the  expert  evidence  as  to  the 
quantity  of  arsenic  necessary  to  produce 
death  was  In  conflict,  but  there  was  evi- 
dence upon  which  the  Jury  could  reasonably 
conclude  that  a  sufficient  quantity  of  poison- 
ed water,  and  a  sufficient  quantity  of  the 
poisonous  matter  contained  In  the  dipping 
vat  and  pan  and  pool  near  the  same,  was 
taken  by  the  cattle  to  produce  death.  Of 
course,  though  the  death  of  the  cattle  was 
due  to  drinking  the  poisoned  water  or  lick- 
ing the  poisonous  compound,  tbe  defendant 
would  not  be  liable  unless  tbe  negligence  of 
the  defendant  was  the  proximate  cause  of 
the  death  of  the  cattle,  and  this  question  of 
negligence  was  a  question  of  fact  for  the  Ju- 
ry, C,  R.  I.  &  P.  Ry.  Co.  V.  HUt,  36  Okl. 
MO,  129  Pac.  13,  43  L.  R.  A.  (N.  8.)  622. 

Man?  cases  are  dted  by  the  defendant  as 
to  the  duty  of  a  railroad  company,  and  Its 
exemption  from  liability,  when  Its  right  of 
way  is  properly  fenced  as  to  killing  stock 
which  stray  upon  Its  right  of  way,  which  we 


think  correctly  state  the  law.  .but  we  cannot 
agree  with  the  learned  attom^s  of  defend- 
ant that  said  eases  are  in  point  in  the  instant 
case.  There  is  a  different  rule  at  law  as  to 
the  care  that  must  be  exercised  in  safeguard- 
ing poisons  upon  one's  premises,  to  the  end 
that  tbe  proper^  of  another  may  not  be  in- 
jured thereby,  and  we  do  not  tblnk  that, 
because  the  defendant  was  not  required  to 
fence  its  right  of  way  at  its  depots  or  cross- 
ings, said  exemption  in  any  way  tended 
to  relieve  it  from  prc^rly  protecting,  even 
as  against  trespassing  animals,  by  fencing 
or  othNwIse,  as  might  be  necessary,  said 
poisonous  con^und  contained  In  said  dip- 
ping vat  and  Its  paraphernalia.  Section 
2531,  Revised  Laws  1910,  provides; 

"Whoever  shall,  except  in  a  safe  place  on  hli 
own  premisea,  lay  oat  strrchnine  or  other  poison, 
is  guilty  of  a  misdemeanor." 

We  think  that  said  section  indicates  clear- 
ly that  it  Is  tbe  policy  of  our  law  to  require 
one  having  poison  upon  his  premises  to  ex- 
ercise more  than  ordinary  care  to  avt^ 
danger  to  others  or  their  property;  and, 
when  a  pblsouous  compound,  as  shown  by 
the  evidence  in  this  case,  was  permitted  to 
remain  upon  the  right  of  way,  and  not  prop- 
erly safeguarded  to  prevent  the  approach 
of  cattle  thereto,  there  was  sufficient  evidence 
to  authorize  the  Jury  to  find  that  'the  said 
poisonous  compound  was  not  kept  in  a  safe 
place,  and  that  tbe  defmdant  vras  conse- 
quently guilty  of  actlonaUe  ne^lgence  and 
liable  for  the  death  of  the  trespassing  cattle. 

"In  order  for  the  violation  of  a  criminal  stat* 
ute  to  constitute  actionable  negligence,  the  in- 
jury complained  of  must  be  of  the  sort  the  ImIs- 
lation  was  intended  to  prevent"  Denton  v.  M., 
K.  ft  T.  Ry.  Co.,  90  Kan.  61,  133  Pac.  658,  48 
L.  R.  A.  (N.  S.)  820,  Ann.  Gas.  1916B,  639. 

We  think  that  said  section  2631  was  In- 
tended to  prevent  such  negligence  as  is  shown 

by  the  evidence  In  the  instant  case. 

"Persona  using  dangerous  agencies  are  requir- 
ed to  nse  tbe  utmost  care  to  prevent  Injuries, 
and  to  adopt  every  known  safesoard."  29  Ore. 

pp.  460-463. 

In  M.,  K.  ft  T.  Ry.  Oo.  r.  Rose,  160  Pa& 
734  (not  yet  officially  reported).  Judge  Gal- 
braith,  speaking  for  this  court  says: 

"He  company  is  bound  to  have  known  tbe 
danserooB  character  of  this  dip.  When,  with  this 
knowledge,  this  poisonous  fluid  was  permitted  to 
escape  from  the  tank  and  accumulate  in  a  pool 
accessible  to  the  cow.  and  no  steps  were  taken 
to  prevent  her  from  drinking  it,  the  compear 
failed  to  discharge  the  duty  it  owed  her.  even 
though  she  was,  as  contended  by  the  plaintiff 
in  error,  a  trespasser." 

We  tber^ore  think  that  the  jury  had  snfll- 
dent  evidence  upon  which  to  find  that  the 
defendant  was  guilty  of  actionable  negli- 
gence. 

There  b^ng  evidence  to  reasonaUy  sus- 
tain the  Jury  In  finding  that  there  was  ac- 
tionable negligence  on  the  part  of  tbe  defend- 
ant which  was  the  proximate  cause  of  the 
death  of  tbe  cattle,  and,  it  not  being  con- 
tended that  the  verdict  of  the  jury  was  ei- 
cesslve^  and  the  verdict  of  the  jury  having 
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teen  approTed  by  the  trial  court,  we  are 
powerless  to  interfere  witb  tbe  verdict  ren- 
dered. 

"A  general  finding  in  favor  of  a  party  Includes 
a  finding  of  all  those  facts  necessary  to  consti- 
tate  the  claim  of  the  party  in  ivhose  favor  the 
finding  is  made."  Oland  v.  Malson,  89  Okl.  456, 
"■135  Pac  1055;  Davis  v.  First  State  Bank  of 
Norman.  152  Pac.  122;  Theo.  Maifield  Co.  v. 
Andrus.  155  Pac.  11«3;  Schultz  v.  Barrows,  8 
Okl.  297.  66  Pac  1053 ;  Brewer  &  S.  v.  Black, 
5  Okl.  57.  47  Pac.  1089. 

"A  verdict  [reasonably]  supported  by  evidence 
will  not  be  disturbed  on  appeal."  Crane  t. 
Franklin,  17  Ariz.  476,  154  Pac.  1036:  G..  0.  & 
S.  F.  Ry.  Go.  V.  Beasley,  153  Pac.  1155;  Apple 
V.  Prendi,  164  Pac.  659;  First  State  Bank  of 
Indiaboma  v.  Menasco,  155  Pac.  261. 

"A  verdict  upon  conflicting  evidence  will  not 
be  disturbed  when  reasonably  supported  by  evi- 
dence." Harrell  v.  Scott,  151  Pac.  1169. 

Having  reached  tbe  coDClusion  that  there 
was  evidence  in  tbe  case  reasonably  support- 
ing the  verdict  of  the  Jury,  It  necessarily 
follows  that  we  find  no  error  In  the  refusal 
of  tbe  court  to  direct  a  verdict  for  the  de- 
fendant 

*'A  motion  to  direct  a  verdict  leaves  for  con- 
sideration only  such  evidence  as  is  favorable  to 
the  party  against  whom  tbe  motion  is  directed." 
Bockeye  Engine  Co.  v.  Oity  of  Cherokee.  163 

Pac  uee. 

*'A  motion  to  direct  a  verdict  admits  the  evi- 
dence of  the  opposite  party  and  all  reasonable 
inference*  which  can  be  drawn  tberefronL" 
Bowles  V.  Biffles,  151  Pac.  193 ;  Supreme  Tribe 
of  Ben  Hor  v.  Owens,  151  Pac.  198,  L.  R.  A. 
191dA.  ©79:  Shields  v.  Smith,  161  Pac.  207. 

"Where  there  is  any  evidence  reasonably  tend- 
ing to  establish  plaintiff's  claim,  it  is  error  to  di- 
rect a  verdict"  Scott  v.  Moore,  152  Pac  823; 
Alexander  Omg  Co.  v.  O'Dell,  153  Pac.  114; 
Stewart  V.  Lafayette,  158  Pac.  847. 

"Issues  In  an  action  should  be  submitted  to 
tbe  Jnty  where  there  Is  any  evidence  reaaonably 
tending  to  support  tbe  plaintive  contentions." 
Kali  Inla  Coal  Co.  v.  Ohinelll,  155  Pac.  606. 

There  being  evidence  reasonably  tending 
to  support  the  verdict  and  tbe  issues  involved 
having  been  submitted  to  tbe  Jury  under 
proper  instructions,  the  court  did  not  err  in 
refusing  to  grant  a  new  trial  and  In  enter- 
ing Judgment  on  the  verdict 

This  cause  should  be  affirmed. 

PER  CURIAM.  Adopted  in  wtiol«. 


(58  Okl.  744) 

GBOTBS  V.  STOUDBR  et  aL   (No.  5977.) 
(Supreme  Court  of  Oklahoma.   Nov.  ZL,  1916.) 

(Byttabut  hp  the  Oowrt.) 

1.  Vbhdob  ahd  Pitbohabeb  «=s>341(1%) — 
Reudibs  or  Fdbchasbr— Action  to  Rb- 
covEB  Patkbnts— Pasties. 
In  an  action  to  rescind  a  contract  for  the 
purchase  of  land  and  to  recover  advanced  pay- 
ment made  thereon  upon  the  ground  tbat  de- 
fendant bad'  failed  to  convey  tbe  character  of 
title  wbich  he  agreed  to  convey  to  a  portion  of 
tbe  premises,  tbe  onlv  necessary  party  defend- 
ant IS  tbe  party  to  the  contract  against  wbom 
the  decree  of  paymmt  will  operate. 

[E^  Note.— For  other  eases,  see  Vendor  and 
Purcbaser,  Cent  IMg.  %  1010;  Dea  Dig.  «=» 
841(1%).]  ^ 


2.  TeNDOB  and  P0SOHABBB  ^116  —  REHK- 
DIBS  OF  PUROHABBB  —  SUIT  TO  RXSOIND  — 

Restoration  of  ConsrmmoN. 
A  person,  induced  bv  false  and  fraudulent 
representations  to  purcuase  real  estate,  may. 
upon  discovering  the  fraud,  bring  an  action  in 
equity  to  rescind  tbe  contract,  and  in  such 
cases  should  restore,  or  make  an  offer  in  bis  pe- 
tition to  restore,  everything  of  value  which  he 
has  received  under  the  contract 

[Ed.  Note^-For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  H  205-208;  Dec  Dig. 
«s»118.] 

8.  Vbndob  and  Pvbohabbb  «s>128  —  Pbb- 

FORMAKGE  Ot  OONTRAOT  —  TiTLft  TO  pBOP- 
BBTT. 

One  who  contracts  to  convey  a  certain  cbar^ 
acter  of  title  to  real  estate  should  be  prepared 
and  able  to  convey  to  the  grantee  an  estate  or 
interest  therein  substantially  corresponding  with 
tbat  bargained  for  and  agreed  to  be  sold. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  234-237;  Dec  Dig. 
<8=>1280 

4.  Ybivdoband  Pdbohasbb  «s»133— Pebform- 
■  ANCE  OP  Contbact— Part  Peb^obmahcb. 

O.  contracted  to  convey  to  i^.  certain  lands 
in  fee  simple  and  to  deliver  preference  leases  on 
certain  scmool  lands.  He  executed  warranty 
deed  to  the  lands  to  be  conveyed  in  fee  simple, 
but  failed  to  deliver  preference  leases  on  a 
portion  of  the  school  lands,  held,  that  S.  was 
not  required  to  take  a  title  different  from  that 
agreed  io  be  delivered,  and  waa  oititled  to  re- 
scind the  contract 

[Ed.  Note.— For  other  casen^  see  Vendor  and 
Purchaser,  Cent  Dig,  H  234-237;  Dec  IMg. 
«=9l83.) 

6.  VEnnOB  AND  PUBCHASBB  4=^337  —  Rbhk- 

DIK8  OF  Pubcbaseb— Rescission— Lien. 
Where  a  vendor  cannot  convey  the  interest 
which  he  agreed  to  convey  In  all  of  tiie  proper^ 
ty.  but  only  to  a  part  of  It  the  purcbaser,  upon 
rescinding  the  contract  is  entitied  to  a  lien  upon 
the  land  of  tbe  vendor  to  secure  repayment  of 
purchase  money  advanced  by  him. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  (S  985-990;  Dec  Dig. 
«=»337.] 

.  Error  from  District  Court  Beaver  Oonntj; 
R.  H.  Loofbourrow,  Judge. 

ActtoD  by  Nellie  Stouder  and  others 
against  Charles  C.  Groves.  Judgment  for 
plaintlfls,  and  d^endant  brlngi  errw,  Af- 
flrmedt 

Charles  Swlndallt  of  Woodward,  for  plain- 
tiff  in  error.  Dickson  &  Dickson,  of  Beaver, 
and  Gray  &  McVay,  of  Oklahoma  Cl^,  for 
defendants  in  error. 

HARDY,  J.  Defendants  In  error  brought 
BUit  against  plaintiff  in  error  to  rescind  tbe 
sale  of  certain  real  estate  purchased  from 
him.  consisting  of  160  acres  to  which  he  held 
title  in  fee  simple  and  also  certain  scbool 
land  leases.  The  parties  will  be  referred  to 
as  they  ai^eared  In  tbe  trial  court. 

G^e  plaintiff  Nellie  Stouder  and  defendant 
entered  into  two  written  contracts  for  the 
purchase  of  said  premises,  by  one  of  which 
it  was  agreed  that  defendant  should  deliver 
to  plaintiff  clear  and  absolute  title  to  160 
acres  of  land,  owned  by  him  in  fee  simple, 
for  the  consideration  of  $2,500  and  by  the  oth- 
er, agreed  to  deliver  to  plaintiff  Nellie  Stouder 
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preference  leases  on  the  TS^  %  of  section  16 
and  tbe  S.  of  section  17,  townsliip  3  north, 
range  26  east,  C  M.,  Bearer  county,  Okl., 
which  leases  were  to  be  deposited  In  escrow 
In  the  Speermore  State  Bank  at  La  Verne, 
OkL,  and  to  be  approved  by  tbe  state  school 
land  coDiml&sioners,  for  which  plaintiff  was 
to  pay  $2,050.  In  pursuance  of  this  con- 
tract defendant  executed  and  delivered  war- 
ranty deed  for  the  IQO  acres  of  land,  and 
also  deposited  In  the  Speermore  State  Bank 
two  printed  forms  of  leases,  containing  the 
names  of  of  the  lessees,  the  description  of  the 
land,  and  the  amount  of  rental  to  be  paid, 
with  the  term  and  date  filled  in  and  with 
the  places  for  signature  on  behalf  of  the 
lessors  and  the  acknowledgment  left  blank. 
Ttie  blank  form,  purporting  to  lease  the  west 
half  of  section  16,  Is  In  the  form  of  the 
ordinary  preference  lease,  while  the  blank 
form,  purporting  to  be  a  lease  of  the  south 
half  of  section  17,  confers  no  preference 
right  of  purchase,  but  contains  a  provision 
that  some  is  made  subject  to  the  right  of 
the  State  to  sell  and  conrey  the  lands  there- 
in leased  at  any  time,  and  that  upon  such 
sale 'the  lease  shall  thereupon  explrei  These 
pniported  leases  were  executed  by  no  one. 
and  were  nothing  more  nor  less  than  blank 
forms,  and  conveyed  no  right  In  the  premises 
to  lessees,  and  wholly  failed  to  cconply  with 
the  provisions  of  the  written  contract  en- 
tered Into  between  the  parties.  Judgment 
was  rendered  for  plaintiff,  the  decision  of 
the  court  being  placed  nptm  the  ground  that 
defendant,  had  failed  to  deliver  to  plaintiffs 
the  preference  right  lease  to  the  south  half 
of  section  17. 

[1j  Defendant  Insists  that  the  court  erred 
In  overruling  his  motion  to  require  plaintUTs 
to  make  as  additional  parties  to  the  proceed- 
ing his  sons  Carol  E.  and  Fred  G.  Groves, 
each  of  whom  had  an  interest  in  the  leases 
upon  the  school  lands  which  by  his  contract 
he  undertook  to  relinquish  and  transfer  to 
plaintiffs.  This  was  an  action  against  de- 
fendant to  rescind  a  contract  entered  into 
with  him  to  whicli  his  sons  were  not  par- 
ties, by  the  terms  of  which  he  undertook  to 
convey  a  certain  character  of  title  to  cer- 
tain premises  described  In  the  written  in- 
struments, and  he  Is  the  only  necesary  party 
to  this  action,  and  tbe  only  one  who  would 
be  affected  by  a  Judgment  decreeing  a  re- 
payment of  the  sums  received  by  him.  In 
Ilardhig  V.  Olson,  177  IlL  298,  62  N.  E.  482, 
appellant  contracted  to  convey  real  estate  to 
appellee  the  title  of  which  at  the  time  was 
In  his  son,  who  conveyed  to  an  insurance 
company  which  conveyed  to  a  real  estate  and 
loan  company.  The  action  was  to  rescind 
the  contract  for  failure  to  convey  title  and  to 
recover  payment  thereon.  The  holding  of 
the  court  Is  stated  in  these  words: 

"The  only  necessary  party  defendant  to  a  bill 
to  set  B^de  a  coDtract  for  the  purchase  of  land 
and  recover  advanced  paymeuts,  on  the  ground 
Uiat  defmdBut  hod  no  tltle^  is  Uie  party  te  the 


contract,  against  whom  the  decree  of  repayment 
will  opprate."  'Wafren  v.  Miller  &  Sons  (Iowa) 
99  N.  W.  127. 

[2]  Defendant  also  Insists  that  before 
plaintiffs  would  be  entitled  to  rescind,  they 
would  be  required  to  relinquish  all  of  their 
right,  title,  and  Interest  in  and  to  the  school 
land  which  was  transferred  to  them,  re- 
spectively, by  the  defendant,  which  he  says 
could  only  be  done  by  tendering  defendant 
and  his  sons  leases  prt^erly  executed  by  the 
board  of  land  commissioners  for  the  signs.- 
ture  of  the  defendant  and  his  sons.  If  leases 
executed  by  the  board  of  land  commission- 
ers were  essential  to  a  transfer  of  this  school 
land,  then  no  interest  was  ever  transferred 
therein  to  plaintiffs.  The  blank  forms  ct 
leases  which  were  deposited  in  the  Speer- 
more State  Bank  were  not  so  executed,  and, 
according  to  defendant's  own  contention, 
plaintiffs  never  possessed  any  leases  on  said 
lands,  or  had  any  Interest  tfaer^  which  th^ 
could  transfer.  It  is  alleged  In  the  petlti<n 
that  as  soon  as  plaintiffs  discovered  the  false 
and  fraudulent  representations  and  conceal- 
ments of  .defendant,  they  forthwith  offered 
to  rescind  their  purchase  of  said  lands  and 
leases,  and  tendered  to  defendant  a  war- 
ranty deed  in  due  form  to  the  N.  B.  %  of  sec- 
tion 17,  and  offered  to  return  the  school  land 
leases  which  they  had  received,  add  at  the 
Ume  of  trial  in  open  court,  renewed  thcto 
tender  and  offered  to  execute  a  release  ct  all 
their  claims  under  and  by  virtue  of  said  pur- 
ported leasesi  and  to  bring  the  same  Into 
court  for  the  use  and  disposition  <tf  defend- 
ant. Thia  actiwi  Is  of  an  equitable  nature, 
and  the  tender  was  suffldoit  In  Howe  et 
al.  T.  Martin  et  aL,  23  Okl.  661,  102  Paa 
128,  13S  Am.  St.  Bep.  840,  In  the  third  para- 
graph of  the  syllabus  It  is  held: 

"A  person  induced  by  false  and  frandulent 
representations  to  purchase  or  exchange  for 
property  has  three  remedies:  *  *  *  Second, 
ne  may  bring  an  action  in  equity  to  rescind  the 
contract,  and  in  snch  a  case  it  Is  sufficient  for 
plaintiff  to  restore,  or  make  offer  In  his  petition 
to  restore,  everything  of  value  which  he  has  re- 
ceived under  the  contract."  Lamb  v.  Dodson, 
41  OkL  638,  139  Pac  125. 

[3]  The  tender  made  in  the  petition  and  in 
open  court  compiled  with  the  rule  annonnced, 
and  in  addition  thereto  the  court  ordered 
eadi  of  the  plaintiffs  named  In  the  unexecut- 
ed leases  which  had  been  placed  in  escrow  to 
indorse  on  the  blank  forms  a  relinquishment 
in  favor  of  defendant  in  conformity  with  seo 
tlon  7185,  Rev.  Laws  ISlQi.  Tbe  &ct  that 
the  relinquishment  was  directed  to  be  exe- 
cuted in  favor  of  defendant  could  not  affect 
plaintiff's  right  to  recover,  for  It  does  not  ap- 
pear that  his  sons  had  any  leases  executed 
by  tbe  school  land  department  which  were 
relinquished  In  favor  of  plaintiffs;  and,  so 
far  as  the  record  before  us  Is  concerned,  if 
they  had  such,  they  are  still  the  holders 
thereof.  In  addition  to  this,  at  the  time 
Judgment  was  rendered,  it  was  stated  by  the 
court  that  U  any  matter  bad  been  overlooked 
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upon  his  attention  being  called  thereto,  he 
wcmld  modl^  the  decree,  and  the  objection 
now  made  was  not  then  called  to  his  atten* 
tion,  nor  any  reqnest  made  that  the  decree 
be  modified  in  this  respect 

[4]  It  Is  claimed  that  plalnttfTs  are  not  en- 
titled to  rescind  on  t&e  ground  of  false  and 
fraadnlent  representations,  because  plaln- 
tiflb  had  the  ume  <q[^rtanlty  of  inspection 
that  defendant  had,  and  by  her  agent  had  In- 
q>ected  said  lands  pi4or  to  the  ctmtract  ot 
purchase.  This  oraitention  is  Immatoiial,  in 
■view  at  the  fact  that  the  court  placed  Its 
Judgment  upon  the  ground  that  defendant 
had  ftdled  to  conv^  the  title  whldi  he  agreed 
to  couT^.  The  plaintiff  N^Ile  Stouder  tes- 
tlfled  that  her  object  in  making  the-pnnOmse 
was  to  get  a  suffldoit  quantl^  of  land  ly- 
ing together  so  that  she  and  her  children, 
who  had  become  scattered,  could  lire  togeth- 
er, she  having  one  place  and  th^  occupying 
adjoining  places,  and  that  she  wanted  the 
school  land,  with  preference  r^t  leases 
thereon,  so  that  her  children  could  later  boy 
the  lands  themselves,  and  this  desire  npoa 
her  part  was  communicated  to  d^endant  at 
the  time  of  the  trade,  and  she  testified  that, 
had  she  known  defendant  had  no  preference 
right  leases  to  that  portion  of  section  17 
whlc^L  he  agreed  to  convey,  she  would  not 
luve  entered  into  the  contract  It  being  her 
desire  to  acquire  a  quantity  of  contiguous 
land  tar  the  purpose  of  obtaining  homes  for 
herself  and  children,  her  lntentl<m  thus  be- 
comes a  material  element  In  the  transaction, 
and  affecting  the  subject-matter  of  the  con- 
tract that  It  might  be  reasonably  supposed 
that  bnt  for  the  r^resentation  of  defend- 
ant that  he  could  convey  prefereuce  right 
leases  upon  the  school  lands,  she  would  nev- 
er  have  entered  into  the  contract  Keating 
T.  Price,  58  Md.  532;  Owens  v.  Rector,  44 
Mo.  889.  Having  extracted  to  deliver  pref- 
erence right  leases  upon  all  of  said  school 
lands,  the  defendant  must  be  prepared  and 
able  to  convey  to  the  plaintiffs  an  estate  or 
Interest  therein  substantially  corresponding 
with  that  bargained  for  and  agreed  to  be 
sold.   Keating  v.  Price,  supra. 

The  land  to  which  defendant  did  not  con- 
vey a  preference  right  lease  constitutes  a 
material  portion  of  the  whole  tract  and  Is  a 
substantial  failure  npon  his  part  to  comply 
with  bis  contract  according  to  its  terms.  In 
Schechlnger  v.  Gault  85  Okl.  416,  130  Pac. 
805,  Ann.  Cas.  1914D,  468,  the  petition  al- 
leged that  Gault  as  agent  of  Miller,  entered 
into  a  contract  with  Scbechinger  that  he, 
as  the  agent  of  Miller,  had  full  and  complete 
authority  to  execute  a  contract  for  the  sale 
of  certain  lands  of  which  Miller  was  the  ab- 
solute owner  in  fee,  and  that  Sdiechlnger, 
relying  upon  these  representations,  mtered 
into  a  written  contract  for  the  purchase 
thereof,  and  delivered  to  Gault  a  draft  for 
$1,000,  which  was  paid.  Afterwards  learn- 
ing Miller  was  not  the  owner  ot  said  lands* 
ISl  P^16 


but  that  title  thereto  was  vested  in  Miller 
and  his  wife,  and  Oault  was  not  the  absent  of 
Miller  and  had  no  authority  to  execute  the 
contract  on  behalf  of  Miller's  wife,  Schech- 
lnger brought  suit  to  rescind  c<mtract 
and  the  petlU<»i  was  h^  to  be  good  against 
demurrer. 

In  Teates  t.  Pryor,  11  Ark.  58,  the  d^end- 
ant  Teates  was  unable  to  make  title  U>  one- 
third  of  the  land  which  he  had  agreed  to  con- 
vey, and  this  was  held  to  be  grounds  for  re- 
sclaalon  of  the  wh<de  contract  Oie  court  say- 
ing: 

"It  la  evident  that  Teates  is  unable  to  tnnke 
title  to  two  ot  tbe  tracts  sold  exceeding  in  quan- 
tity one-third  of  the  whole  connected  tract,  and 
that  the  tracts,  to  which  no  title  can  be  made, 
are  so  situated  and  connected  with  the  residue 
of  the  tract  as  not  onlj^  to  defeat  his  purchase 
to  thdf  extent  but  impair  the  value  of  the  whole 
purchase  in  view  of  the  object  and  design  of  the 
purchase  itself.  We  think,  therefore,  that  Pryor 
should  not  be  compelled  to  accept  any  part  of 
the  land,  but  may  well  ask  to  have  the  whole 
contract  rescindea." ' 

In  the  case  of  Chastaln  v.  Staley,  22  Ga. 
26,  the  vendee  was  allowed  to  rescind  the 
contract  of  purchase  because  the  vendor  was 
unable  to  convey  the  interest  in  two-fifths  of 
the  land  that  he  had  agreed  to  convey. 

It  is  generally  held  that  a  purchaser  ot 
real  estate  cannot  be  compelled  to  take  onjy 
a  part  of  the  land  for  which  he  has  con- 
tracted. If  he  cannot  get  the  whole,  hS  has 
a  right  to  rescind  tbe  contract  The  reason 
for  this  is  that,  the  vendor  not  being  able  to 
convey  the  interest  in  a  part  of  the  land 
agreed  to  be  conveyed,  he  cannot  perform 
the  original  contract,  and  equity  will  not 
make  a  new  contract  for  the  parties  differ- 
ent from  that  actually  entered  into,  but  will 
allow  the  vendee  to  rescind  and  compel  a  re- 
payment to  him  of  the  purchase  price  paid 
to  the  vendor,  thus  placing  the  parties  in 
the  position  they  occupied  before  the  vendor 
entered  into  the  contract,  which  he  could  not 
perform  according  to  its  terms.  Ovreaa  v. 
Rector,  44  Mo.  380;  Wells  v.  Pointer,  5  B. 
Mon.  (44  Ey.)  416;  Farber  v.  Blubaker  Coal 
Ca,  216  Pa.  208,  65  Atl.  551;  Porterfleld  v. 
Payne,  11  N.  T.  Supp.  81  ;i  Wood  v.  Mason, 
42  Tenn.  (2  ColdO  251;  Yeates  v.  Pryor,  U 
Ark.,  supra ;  Hayes  v.  Skldmore,  2T  Ohio  St 
331 ;  Weiss  T.  Schweitzer  et  aL,  47  Misc.  Bep. 
297,  95  N.  T.  Supp.  923 ;  Bailey  v.  James,  11 
Grat  (Va.)  468.  62  Am.  Dec.  669;  Adams  v. 
Kibler,  7  S.  C.  47;  Bank  v.  Kellogg,  4  S.  D. 
312,  56  N.  W.  1071. 

[S]  And  where  vendor  cannot  convey  the 
interest  which  he  agreed  to  convey  In  all  of 
the  pn^ierty,  but  only  to  a  part  of  it,  the  pur- 
chaser is  entitled  to  a  lien  on  the  land  of 
the  vendor  to  secure  r^nyment  of  the  pur- 
chase money  advanced  by  him.  Coleman  v. 
Floyd,  131  Ind.  830,  81  N.  B.  76;  Wood  v. 
Mason,  supra;  Caldwell  v.  Raln^,  6  Ky. 
Law  Bep.  601  (memo) ;  Swetltsdi  v.  Waskow, 


*  Reported  In  full  In  the  New  Tork  Supplonent; 
reported  u  a  mamoruidum  daoUion  wltbaut  opinion 
la  S7  Hon,  6U. 
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87  Ey.  155;  Weiss  t.  Schweitzer,  supra; 
Graft  T.  lAtonrette,  62  N.  J.  Bq.  206,  49  AU. 
TIL 

Plaintiffs  were  entitled  to  rescind  for  tbe 
reasons  ^ren,  and  tbe  tender  made  In  tbelr 
pleadings  and  in  opea  court  and  tbe  require- 
ment In  the  decree  that  they  relinquish  all 
their  rights  under  the  property  leased  in  fa- 
vor of.  the  defendant  are  sufficient,  and  the 
Judgment  of  the  trial  court  la  affirmed.  AU 
the  Justices  concur. 


(29  Idaho,  687} 

VALLEI  STATE  BANK,  limited,  t.  POST 
FALLS  LAND  &  WATER  GO^  Liia- 
ited.  et  aL 

(Sopreme  Oonrt  of  Idaho.   Nor.  17,  1916.) 

1.  JuDGUBNT  «=9l43(12)  —  Default  —  Vaoa- 
no  N— Grounds. 

Tbe  showing  made  in  this  case  to  set  aside 
the  default  reviewed,  and  Md  insufficient  to  sup- 
pint  or  Justify  Uie  order  of  the  trial  court  in 
setting  aside  the  default 

[Ed.  Note.— For  other  cases,  see  Jadgment, 
GAiL  Dig.  I  284;  Dec.  Dig.  ^143(12).] 

2.  JunOMENT  «S»143(10)  —  DEFAULT  —  YACIA- 

TION— GROUMDS. 
Th%  failure  of  the  attorney  to  familiarize 
himself  with  the  law  covering  the  practice  of  the 
fomm  wherein  his  case  is  pending  will  not  be 
held  to  be  excusable  Neglect,  since  it  is  iDcem- 
beat  upon  the  lawyer  from  another  state,  prac- 
ticing law  in  this  state,  to  familiarize  himself 
with  the  rules  of  practice  of  the  courts  in  this 
state. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  I  281;  Dec  Dig.  ^143(10).] 

8.  AnxAL  AND  Ebbob  ^957(1)  —  Review — 
DiscarnoN  of  Trial  Coubt— Vacation  or 
DiTFAULT  Judgment. 
The  action  of  the  trial  court  (o  set  aside  a 
default  is  gOTerned  by  sound,  legal  discretiOQ, 
«nd  where  it  appears  that  such  discretion  has 
been  abused,  the  order  setting  aside  a  default 
will  be  rerersed  on  apiwal. 

[Ed.  Note.— For  other  cases,  sea  Appeal  and 
Error,  Cent.  Dig.  |  3823;  Dec.  Dig.  »a>957(l).] 

Budge,  J.,  dissenting. 

Appeal  from  District  Court,  Kootenai 
Connt7;  fiobt  N.  Dunn,  Judge. 

Action  by  the  Valley  State  Bank,  Limited, 
against  the  Post  Falls  Land  &  W8t«r  Com- 
pany, Limited,  and  another.  From  an  order 
setting  aside  a  Judgment  for  plaintiff,  it  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

G.  L.  Heitman,  of  Rathdmm.  and  W.  F. 
Morrison,  Jr.,  of  Palouso,  Wash.,  for  appel- 
lant Elder  &  Elder  and  Ralph  S.  Nelson, 
all  of  Coeur  d'Alene,  and  Cnllen,  Lee  &  Mat- 
thews, of  Spokane,  Wash.,  for  respondents. 

SULLIVAN,  O.  J.  ThU  action  was 
brought  to  recover  against  the  defendants 
on  a  promissory  note  executed  by  the  cor- 
poration to  the  defendant  Coffman,  for  the 
sum  of  ¥500  and  interest,  and  indorsed  by 
him.  Itie  defendant  corporation  failed  to 
■appear  and  answer.  Coffman  appeared  and 


filed  a  demurrer.  Thereafter  the  attorney 
for  the  plaintiff  notified  the  attorney  for 
defendant  Coffman  that  the  demurrer  would 
be  called  for  hearing  on  November  20,  1915. 
On  that  date,  by  agreement  of  counsel,  the 
demurrer  was  submitted  to  the  court  with- 
out argument,  and  was  overruled  by  the 
court,  and  defendant  Coffman  was  given  10 
days  In  which  to  answer.  On  November  20th 
plalntUTs  attorn^  mailed  to  Cullen,  Lee  & 
Matthews  of  Spokane,  Wash.,  attorneys  for 
defendant  CofTman,  a  copy  of  said  order  over- 
ruling the  demurrer.  On  December  3,  1915, 
Coffman  having  failed  to  answer  within  the 
time  allowed  by  the  court,  or  at  all,  his  de- 
fault was  entered,  and  Judgment  Altered 
against  iilm.  Thereafter,  on  December  7, 
191S,  the  attorneys  for  Coffman  served  upon 
Idalutlff's  attorney  a  notice  that  said  defoid- 
ant  would,  oa  December  18,  1915,  move  to 
vacate  and  set  aside  said  Judgmrat  against 
the  defendant  and  ask  permission  to  file  an 
answer.  The  ground  on  which  said  motl(m 
was  based  was — 

"that  said  Judgment  was  taken  against  the  said 

defendant  through  mistake,  loadTertence^  aind 
excusable  neglect  of  his  attorneys." 

The  motion  was  based  upon  the  pleadings 
and  files,  the  affidavit  of  W.  F.  Matthews, 
one  of  the  attorneys  for  the  defendant,  the 
affidavit  of  Robert  H.  Elder,  and  the  answer 
of  defendant  Coffman.  The  affidavit  of  Mat- 
thews Is,  In  substance,  that  he,  as  one  of  the 
attorneys  for  defendant  Coffman,  had  <^rge 
of  all  the  pleadings  and  files  In  said  case: 
that  the  order  overrulihg  said  defendant's 
demurrer  dated  November  20,  1915.  stated 
that  said  defendant  had  10  days  In  which  to 
answer  plaintiff's  complaint;  that  upon  the 
receipt  of  said  order,  affiant  noted  In  bis 
daily  docket  that  the  answer  would  be  due 
in  said  case  on  December  7,  1915,  whereas 
the  entry  should  have  been  made  that  said 
answer  was  due  on  November  30,  1915 ;  that 
during  the  week  ending  December  4,  1915, 
affiant  was  engaged  in  court  In  Spokane,  and 
did  not  notice  until  December  6th  that  the 
time  for  filing  said  answer,  according  to  the 
court's  order  overruling  the  demurrer,  was 
on  November  30,  1915.  Tbe  affiant  Immedi- 
ately telephoned  plaintUTs  attorney,  and  ad- 
vised blm  that  the  answer  was  being  for- 
warded. Affiant  then  learned  for  the  first 
time  tliat  Judgment  by  default  had  been  al- 
tered. Affiant  further  states  that  said  Coff- 
man has  a  good  and  valid  defense  to  plain- 
tiff's complaint,  and  that  the  promissory  note 
sued  on  was  indorsed  without  recourse  by  said 
Coffman  to  the  plaintiff,  and  that  after  said 
Indorsement  and  delivery  said  bank  wrong- 
fully and  without  authority  from  said  Coff- 
nmn  canceled  the  words  "without  recourse," 
which  defense  is  set  up  In'  defendant's  an- 
swer ;  that  unless  said  Judgment  is  vacated, 
defendant  Coffman  will  snffer  great  injus- 
tice, and  that  affiant  believes  that  on  a 
trial  no  Judgment  will  be  recovered  from 
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said  CofFman.  Affiant  further  states  that 
said  judgment  was  entered  through  his  mis- 
take, ioadvertence,  and  ezoasable  n^Iect 

It  appears  that  MAer  &.  Blder,  lawyers 
located  at  Cceur  d'Alene,  Kootenai  county, 
were  employed  as  local  attorneys,  and  It  Is 
nowhere  stated  In  Matthews'  affidavit  that 
said  local  attorneys  had  anything  whatever 
to  do  with  said  case.  Matthews  swears  that 
he,  as  one  of  the  attorneys  of  defendant  Cofl- 
man,  had  charge  of  all  the  pleadings  and 
flies,  and  that  the  notice,  OTermllng  the  de- 
murrer, was  served  on  him.  He  nowhere 
states  that  local  counsel  had  anything  to  do 
with  the  matter  at  all. 

In  the  affidavit  of  Robert  H.  E^der,  he 
states  that  on  or  about  the  12th  of  November, 
1915,  the  said  firm  of  attorneys  and  defend- 
ant CofTman  arranged  with  his  Arm  to  rep- 
resent said  defendant  as  local  attorneys  in 
said  action,  and  that  no  notice  of  the  hear- 
ing of  the  demurrer  was  ever  served  on  him 
or  his  firm. 

It  appears  from  the  showing  that  Mat- 
thews liad  charge  of  this  case,  and  that  Elder 
A  Elder  had  nothing  to  do  with  it,  that  Mat- 
thews had  notice  of  the  overruling  of  CoCF- 
man's  demurrer  and  of  the  order  giving  him 
10  days  in  which  to  answer,  but,  on  account 
of  being  very  busy  in  the  courts  of  the  state 
of  Washington,  and  apparently  relying  upon 
the  practice  In  the  state  of  Washington  of 
notifying  opposing  counsel  before  taking  de- 
taxat,  be  failed  to  answer  for  CofFman  with- 
in the  time  given  by  the  court.  He  also  re- 
lies upon  having  made  a  wrong  entry  in  his 
docket  of  the  date  on  which  CoCFman  had  to 
answer.  He  falls  to  show  that  Elder  ft 
Elder  did.  or  was  expected  to  do,  anything 
In  the  case. 

[1]  The  showing  made  was  clearly  Insuf- 
ficient to  warrant  the  trial  court  In  setting 
aside  the  default,  and  this  case  comes  clear- 
ly within  the  rule  laid  down  by  this  court  in 
Domer  v.  Stone,  27  Idaho.  284,  149  Paa  605, 
Kynaston  v.  Thorpe,  29  Idaho,  802,  168  Pac. 
790,  and  HaU  t.  Whittler,  20  Idaho.  120,  116 
Paa  1031. 

[2]  In  the  Domer  v.  Stone  Case  It  is  held 
that  the  neglect  of  a  lawyer  to  familiarize 
himself  with  the  laws  governing  the  prac- 
tice of  the  forum  where  his  case  Is  pending 
cannot  be  held  to  be  excusable,  when  a  de- 
fendant, having  received  the  warning  given 
him  by  the  plain  terms  of  a  summons,  choos- 
es to  disregard  it  and  to  neglect  the  laws  of 
the  state  governing  the  court  from  which  It 
was  issued,  and  when  be  elects  to  rely  upon 
the  purely  imaginary  security  of  the  rules  of 
practice  or  customs  prevailing  In  another 
state,  and  that : 

"If  a  default  judgmrat  is  taken  against  him 
the  oonrts  are  not  invested  with  duwretitniaTy 
power  to  grant  him  relief  from  it.^ 

If  an  attorney  Is  careless  and  makes  a 
wrong  entry  in  his  docket  as  to  the  time  his 
client  has  to  answer,  that  of  itself  Is  not  suf- 
ficient to  show  a  ndstake,  inadvertence,  or 


reusable  neglect  If  default  Judgments 
could  thus  easily  be  set  aside,  the  delays  of 
the  law  would  be  greatly  enhanced. 

It  clearly  appears  from  the  showing  made 
to  open  the  default  that  the  local  attorneys 
had  nothing;  whatever  to  do  with  this  case, 
and  that  Attorney  Matthews  had  full  con- 
trol, and  had  full  knowledge  of  the  overrul- 
ing of  the  demurrer  and  of  the  time  that 
the  defendant  was  given  to  answer. 

[3]  There  was  not  a  sufficient  showing  of 
mistake.  Inadvertence,  or  excusable  neglect 
on  the  part  of  defendant's  attorneys  in  this 
case,  and  the  trial  court  clearly  abused  its 
discretion  In  setting  aside  said  Judgment, 
since  such  discretion  is  confined  to  a  sound 
legal  discretion. 

The  order  setting  aside  said  Judgment  Is 
reversed,  and  the  cause  remanded  to  the 
trial  court,  with  directions  to  overrule  said 
mottou.  Costs  are  awarded  to  the  appellant 

MORGAN,  J.  I  folly  concnr  In  the  con- 
clusion reached  In  the  foregoing  oplnl(»i,  bat 
believe  the  reason  for  the  decision  of  this 
court  will  be  better  understood  If  the  affl> 
davits  of  W.  J.  Matthews  and  Rob't  H.  M- 
der,  upon  which  the  action  of  the  trial  court 
vacating  tbe  judgment  and  setting  aside  the 
default  was  based,  are  set  out  In  full  and 
briefly  discussed.  The  affidavit  of  Mr.  Mat- 
thews Is  as  follows: 

"State  of  Washington,  County  of  Spokane— bs.  : 
"W.  J.  Matthews,  being  first  duly  sworn,  upon 
bis  oath  states:  That  he  is  one  of  the  attorneys 
for  tbe  defendant  Thomas  J,  CiofFman,  and 
makes  this  affidavit  for  and  on  his  behalf;  that 
be  has  had  charge  of  all  of  tbe  pleadings  and  ffiea 
herein;  that  tbe  order  overruling  said  defend- 
ant's demurrer,  dated  the  20th  day  of  November, 
1916,  stated  that  said  Thomas  J.  Cc^man  may 
have  10  days  in  which  to  answer  plaintiff's  com- 
plaint; that  upon  receipt  of  said  order  overrul- 
ing said  demurrer,  affiant  noted  in  his  dally 
docket  that  an  answer  would  he  due  on  Tuesday, 
the  7th  day  of  December,  whereas  an  entry 
shotild  have  been  made  in  aSant's  daily  docket 
that  said  answer  was  due  on  Tuesday,  the  30tb 
day  of  November,  1915;  that  during  tbe  week 
ending  December  4,  1915,  affiant  was  engaged  in 
the  trial  of  cases  in  the  superior  coort  of  Spo- 
kane county,  and  did  not  notice  until  Monday 
morning,  the  6th  day  of  December,  that  tbe  time 
for  filing  said  answer,  pursuant  to  said  order 
overruling  said  demurrer,  was  due  on  the  30th 
day  of  November ;  that  affiant  hnmedlately  call- 
ed W.  F.  Morrison,  Jr.,  attorney  for  plaintiff, 
on  the  long-distance  phone,  and  told  him  that 
tbe  answer  was  being  forwarded.  Affiant  learn- 
ed then,  for  the  first  time,  that  said  W.  F.  Mor- 
rison. Jr.,  had  caused  default  Judgment  to  be 
entered. 

"Affiant  also  states  that  said  Thomas  J.  Coff- 
man  has  a  good  and  valid  defense  to  platDtiff*fl 
complaint.  In  that  tbe  promissory  note  in  ques- 
tion was  indorsed  by  said  Thomas  J.  Coffman  to 
plaintiff  bank,  without  recourse;  that  after  sut^ 
indorsement  and  delivery  to  said  bank  of  this 
promissory  note  the  representative  of  the  bank, 
wrongfully  and  without  authority  from  said 
Thomas  J.  Coffman,  canceled  the  words  'without 
recourse'  on  the  back  of  said  note,  which  defense 
more  fully  appears  in  said  defendant's  answer, 
which  is  hereby  tendered  for  the  purpose  of  fil- 
ing, and  which  has  heretofore  been  prepared  and 
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•erved  opon  W.  F.  Morrison,  attorney  for  the 
plaintiEF. 

"Said  W,  J.  Matthews  further  states  that  un- 
Icsa  the  said  judgment  is  vacated  aod  set  aside 
and  the  said  defendant  Coffman  permitted  to  file 
his  answer  and  bare  a  trial  in  said  case,  irreat 
injustice  will  be  done  tbe  said  defendant  Coff- 
man ;  and  your  affiant  further  believes  that 
when  the  trial  of  said  case  comes  on  to  be  heard, 
no  judgment  will  be  recovered  against  the  said 
Coffman,  and  that  in  right  and  justice  tbe  said 
Coffman  will  be  discharged  and  will  recover  judg- 
ment for  his  costs  expended. 

"Affiant  further  states  that  said  judgment  was 
rendered  through  his  mistake,  inadvertence,  and 
excusable  neglect,  and  that  no  dela^  or  Injury 
will  be  done  the  plaintiff  bj  permitting  the  said 
judgment  to  be  set  aside  and  the  said  answer  to 
be  filed.  W.  J.  Matthews." 

(Daly  verified.) 

Iq  view  of  the  provtsiona  of  section  4229, 
Rev.  Codes,  that  the  court  may  "relieve  a 
party,  or  his  legal  representative  from  a 
judgment,  order,  or  other  proceeding  taken 
against  him  through  his  mistake,  inadver- 
tence, surprise,  or  excusable  neglect,"  It  la 
quite  manifest  that  in  order  to  procure  a 
Judgment  to  be  vacated  and  a  default  to  be 
set  aside  it  must  affirmatively  appear  that 
they  were  permitted  to  be  made  and  entered 
by  reason  of  mistake,  inadvertence,  surprise, 
or  excusable  neglect. 

Measured  by  this  rule,  the  affidavit  of  Mr. 
Matthews  Is  insufficient.  He  states  that  aft- 
er receiving  the  order  overruling  the  demur- 
rer and  notifying  him  that  be  would  have  10 
days  within  which  to  answer,  be  noted  in 
bis  dally  docket  that  an  answer  would  be 
due  on  Tuesday,  the  7th  day  of  December, 
whereas  an  entry  should  have  been  made 
that  tbe  answer  was  doe  oa  Tuesday,  the 
30th  day  of  November,  1915.  He  does  not 
state  that  this  entry  was  so  made  tbrous^ 
mistake,  Inadvertence,  surprise,  or  excusable 
neglect,  nor  does  he  say  he  tbereafter,  and 
prior  to  the  time  tbe  answer  was  due  ac- 
cording to  the  terms  of  the  order  served  up- 
on him,  examined  the  entry  in  his  docket,  or 
Quit  he  was  misled  by  it  For  aught  that  ap- 
pears in  his  affidavit  he  may  have  made  the 
entry  purposely,  carelessly,  or  tbrough  cul- 
pable neglect,  and,  bo  far  as  is  disclosed  by 
this  record,  it  never  misled  him,  i^or  caused 
bim  to  fail  to  file  tbe  answer  In  time.  It  la 
true  be  further  states  that  said  judgment 
was  rendered  through  his  mistake,  Inadver- 
tence, and  excusable  neglect  This  la  a  con- 
clusion, and  no  fact  is  alleged  from  wblch  it 
may  properly  be  inferred. 

If  any  reason  existed,  wbicb  m>uld  ooostl' 
tote  an  excuse,  why  tbe  attorney  In  Question 
put  down  In  bis  docket  tbe  wrcmg  date  in- 
stead of  tbe  right  one,  or  If  he  ever  there- 
after examined  the  eatry  and  was  misled 
thereby,  bis  affidavit  does  not  disclose  It,  nor 
are  we  aware  of  any  rule  which  should 
prompt  a  court  to  Infer  tbese  necessary  &ct8 
in  his  favor. 

Mr.  Elder's  afBdavlt  la  as  fellows: 
"State  of  Idaho,  county  of  Kootenai— sa.; 
"Robert  H.  Elder,  being  first  duly  awon,  de- 


poses and  says:  Hat  he  Is  a  member  of  the  Srm 
of  attorneys  known  as  Elder  &  Klder  with  offices 
at  Ooeur  d'Alene,  Idaho,  and  admitted  to  prac- 
tice in  the  courts  of  the  state  of  Idaho.  That 
on  or  about  tbe  12th  day  of  November.  1915,  the 
above-named  defendant,  Thomas  J.  Coffman,  and 
Cullen,  Lee  and  Matthews  arranged  with  affi- 
ant's firm  to  represent  the  above-named  defend- 
ant Thomas  X  Coffman,  as  local  attorney  in  the 
above-entitled  cease.  That  no  notice  of  the  call- 
ing up  for  hearing  of  the  demurrer  in  the  above- 
entitled  cause  was  ever  served  upon  the  affiant 
or  upon  any  member  of  affiant's  firm,  and  was 
not  served  apon  any  local  attorney  resident  in 
Idaho,  and  that  no  notice  was  given  afliant  or 
any  member  of  affiant's  firm,  that  said  demurrer 
had  been  overruled.  Bob't  H.  Elder." 

(Duly  verified.) 

The  material  portion  of  the  foregoing  affi- 
davit Is  that  the  firm  of  Elder  St  Elder  was 
local  counsel  for  Coffman  In  tbe  case;  tbat 
no  notice  of  the  hearing  upon  the  demurrer 
was  served  upon  that  firm,  nor  was  notice 
given  to  it  that  tbe  demurrer  had  been  over- 
ruled. This  affidavit  Is  insuffideot,  in  tbat 
it  fails  to  state  that  affiant's  firm  would 
have  taken  any  action  in  the  premises  had 
these  notices  been  served  upon  it  If  we  are 
asked  to  infer  from  tbe  affidavit  of  Mr.  Elder 
that  had  his  firm.  Instead  of  associate  coun- 
sel, been  served  with  notice  it  would  hare 
appeared  and  answered,  we  may  say  we  are 
unable  to  do  so.  First,  .because  he  does  not 
say  so;  second,  because  Mr.  Matthews,  in 
bis  affidavit,  says  that  he  had  charge  of  all 
the  pleadings  and  files  In  the  action.  Tbe 
natural  presumption  (if  courts  are  permitted 
to  indulge  in  presumptions  in  cases  of  this 
kind)  is  that  had  notice  been  served  upon 
Elder  &  Elder,  tbat  firm  would  have  mailed 
It  to  Matthews,  and  Matthews  already  had 
notice.  In  any  event  the  affidavit  of  Mr. 
Elder  falls  far  short  of  being  a  showing  tbat 
the  default  and  Judgment  would  not  have 
been  permitted  to  be  taken  and  entered  had 
be,  or  bis  firm,  inatead  of  his  associate  coun- 
sel, been  served  with  notice. 

For  these  reasons  I  find,  as  la  found  in  tbe 
foregoing  opinion,  that  the  showing  made 
waa  lasafficlent  to  justify  the  order  vacating 
the  judgment  and  setting  aside  the  default 

BUDGE,  J.  (dissenting).  I  am  unable  to 
concur  in  the  conclusions  reached  by  tbe  ma- 
jority of  the  court,  and  dissent  therefrom.  As 
I  gather  the  facts  in  this  case  from  the  rec- 
ord, the  Post  Falls  Land  &  Water  Company, 
Limited,  on  June  22,  1914,  made,  executed, 
and  delivered  its  promissory  note  to  re^nd- 
ent  Thomas  3.  Coffman  for  $500,  payable  on 
or  before  October  1,  1915.  with  Interest 
Tbereafter,  and  before  maturity*  CofDnan 
indorsed  said  note  to  the  YaUey  State  Bank. 
Limited,  without  recourse.  On  October  1, 
1915,  the  note  was  presented  to  the  Post 
Falls  Land  &  Water  Company,  Limited,  and 
payment  refused.  Thereafter  due  notice  of 
aaid  presentment  and  nonitayment  was  glrai 
to  reqKmdait  Coffman.  who  also  retaaeA  to 
pay  said  note.  Suit  waa  thereupon  commenc- 
ed by  the  Valley  State  Bank,  Limited,  against 
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tbe  Post  Falls  Land  &  Water  ComgasxTi  Urn- 
Ited,  and  Thomas  J.  C<^Einan.  The  corpora- 
tion defaulted,  and  Judgment  was  thereiqnn 
altered  against  It.  Goffman  filed  a  demairer 
to  the  complaint,  which  was  both  general 
and  special.  The  demorrer  was  signed  by  Us 
attorners,  Onllen,  Lee  &  Matthews  of  Spo- 
kane, Wash.,  and  Elder  &  Elder,  of  Goenr  d'- 
Alene  City,  Idaho.  On  November  IS,  IdlS, 
W.  F.  Morriscm,  Jr.,  attorney  for  the  Tall^ 
StatQ  Bank,  Umlted,  notified  In  writing 
the  attorneys  for  the  defOuiant  residing  at 
Spokane,  but  be  did  not  notUy  Elder  &  Elder, 
that  the  demurrer  filed  by  ttma  on  behalf 
of  Cc^iman  wonld  be  called  tor  hearing  on 
November  20^  1915.  On  that  date^  by  agree* 
ment  of  the  Spc^ane  lawyers  and  Morrison, 
the  demurrer  was  submitted  without  argu- 
ment and  overruled,  and  Goffman  was  given, 
by  cNTder  of  the  court,  10  days  in  which  to 
answer  the  OHiiplatnt  of  the  Valley  State 
Bank,  Limited. 

On  December  8,  1915.  Coffman  having  fail- 
ed to  file  and  serve  his  answer  wlttiin  the  10 
days  allowed  by  the  trial  court,  bis  default, 
upon  application  of  the  plaintiff,  was  entered 
by  the  clerk,  and  on  the  same  day  Judgment 
by  default  was  entered  against  him,  as  pray- 
ed for  in  plaintiff's  oom^alnt  On  December 
7,  1916,  the  attorneys  for  Oofbnan  filed  with 
the  clerk  of  the  district  court  their  motion 
and  notice  of  motloQ  that  they  would,  on 
December  18,  1915,  move  the  trial  court  to 
vacate  said  default  Judgment  and  permit 
them  to  file  an  answer;  the  ground  of  the 
motion  being  that  said  Judgment  was  taken 
against  aald  defendant  through  the  mistake, 
Inadvertence,  and  excusable  neglect  of  his 
attorneys;  the  motion  being  based  upon  the 
pleadings  and  files  in  the  case,  the  affidavits 
of  W.  F.  Matthews  and  Robert  H.  EUder,  and 
upon  the  answer  of  Coffman  to  tbe  complaint, 
tendered  for  filing  by  the  defendant 

In  his  affidavit,  Matthews,  in  explanation, 
states  that  he  was  exceptionally  busy  during 
the  week  ending  December  4,  1915,  engaged 
in  the  trial  of  causes  in  the  courts  at  Spokane, 
Wash.,  and  that  he  did  not  notice  until  De- 
cember 6,  1915,  that  the  time  for  filing  the 
answer  according  to  the  court's  order  was 
on  November  80, 1916 ;  that  he  thereupon  im- 
mediately telephoned  plalntUTg  attorney,  and 
advised  him  that  the  answer  was  being  for- 
warded, and  then  learned  for  the  first  time 
that  Judgment  by  default  had  been  entered 
against  his  client.  In  his  affidavit  he  further 
states  that  Coffman  has  a  good  and  valid  de- 
fense to  the  acUon  brought  against  him  by 
the  yall«y  State  Bank,  Limited,  in  this,  that 
the  promissory  note  sued  upon  was  by  him 
indorsed  to  and  accepted  by  the  Valley  State 
Bank,  Limited,  without  recourse^  and  that 
after  audi  indorsemait,  delivery,  and  acceptr 
ance,  the  bank  wrongfnlly  and  without  an- 
tho'rlty,  canceled  the  words  **without  re- 
oonrge,"  etc. 

Bobert  H.  Elder  of  the  law  firm  of  fflder 


ft  Elder,  of  Goeur  d'Alene,  Idabo,  and  me 
of  the  attorneys  tsx  Coffman,  in  support  at 
tbe  motlMi  to  set  aside  the  default  Judgment, 
filed  his  affidavit,  in  whidi  he  set  out,  in  sub* 
stance: 

"That  on  or  about  Novwber  12,  1915,  his 
firm  was  employed  as  local  attorneys  to  repre- 
sent the  defendant  Coffman,  but  that  no  notice 
of  the  hearing  of  said  d^urrer  was  served  upon 
him,  or  any  member  of  his  firm,  and  that  he 
had  no  notice  of  the  overroling  of  the  demurrer." 

An  examination  of  the  allegations  of  the 
answer  discloses  that  the  answer  would.  If 
proven,  constitute  a  m^torlous  defense. 

In  opposition  to  the  motion  to  set  aside  the 
default  Judgment,  W.  F.  Morrison,  Jr.,  one 
of  the  attorneys  for  the  Valley  State  Bank, 
Limited,  filed  bis  affidavit  in  which,  in  sub- 
stance, he  stated:  That  service  of  the  com- 
plaint was  made  on  Coffman  on  November  2, 
1915.  On  November  IS,  1915,  C<^man  by  his 
attorneys,  Onllen,  Lee  &  Matthews,  of  Spo- 
kane, Wash.,  and  Elder  ft  Elder,  of  Goenr  d'- 
Alene Oty,  Idaho,  filed  and  served  a  demur- 
rer to  the  complaint  on  b^ialf  of  the  defend- 
fmt  Goffman;  that  thereafter  on  November 
15, 1915,  affiant  noted  said  demurrer  for  hear- 
ing <»  Novembw  20,  1915,  and  served  notice 
of  the  hearing  of  said  demurrer  upon  GuUen, 
Lee  ft  Matthews  at  IdtMr  office  in  Spokane, 
Wash.;  that  thereafter  GuUen,  Lee  ft  Mat- 
thews wrote  to  affiant,  asking  that  said  de- 
murrer be  submitted  without  argument, 
which  was  done.  On  November  20, 1915.  the 
demurrer  was  overruled,  and  the  defendant 
given  10  days  In  which  to  answer.  No  com- 
munlcationa  were  received  by  affiant  from  El- 
der ft  EldOT,  nor  did  said  attorneys,  or  either 
of  Ukem,  appear  at  the  time  of  the  submis- 
sitm  of  said  demnrrer.  Immedlatdy  nptxi 
filing  the  order  overruling  defendant's  demur- 
rer, affiant  served  a  copy  of  such  order  on 
Cnll«i,  Lee  ft  Matthews  at  Cb^  office  in 
Spokane.  No  fiirther  appearance  was  made 
by  Goffman,  and  the  time  for  filing  the  an- 
swer having  expired,  on  December  4,  1915, 
after  clerk's  entry  of  de&ult  had  been  duly 
and  r^larly  entwed  against  German  for 
his  failure  to  answw.  Judgment  by  default 
was  taken  Mtalnst  hbn.  On  December  6, 
1015,  Matthews,  of  the  firm  ct  Gnllen,  Lee  ft 
Matthews,  telephoned  affiant  about  flUng  the 
answer,  and  thereupon  affiant  Informed  Mat- 
thews that  Judgment  had  been  taken  against 
Coffman  by  defhnlt. 

The  motion  to  vacate  the  default  Judgment 
was  argued  to  the  court  on  December  29, 
1915,  and  the  court  made  Its  order,  vacating 
and  setting  aside  the  default  Judgment  en- 
tered against  Coffman,  on  the  ground  ct  mis- 
take, inadvertence,  and  excusable  neglect  of 
his  attorneys,  and  held  that  the  allegations 
in  the  defKiduifs  answer,  If  proved,  stated 
a  good  and  meritorious  defense. 

The  court's  order  setting  aside  the  default 
Judgment  states  as  a  fact  that  at  the  time 
the  default  Judgment  was  rendered  and  en- 
tered the  defendant  Coffman  was  represent- 
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ed  by  Elder  &  Elder,  local  counsel,  residing 
at  Coeur  d'AIene,  Idaho,  and  that  th^  or 
either  of  them  had  no  notice  of  the  hearing 
or  of  the  overruling  of  the  demurrer. 

In  substance  the  foregoing  statement  of 
facts  appears  in  apjieUant's  brief.  I  have 
set  them  out  In  full  for  the  reason  that  In 
my  opinion  they  are  In  no  essential  respects 
similar  to  the  facta  stated  In  the  cases  dted 
In  the  majority  opinion  as  authority  for  re- 
versing the  actltm  of  the  trial  court  Id  set- 
ting aside  the  default  judgment  entered  in 
this  case. 

In  the  case  of  Domer  t.  Stone,  27  Idaho, 

270, 149  Pac.  605,  this  court  held  that: 

*T?he  rule  U  well  settled  in  Idaho  that  where 
a  trial  court,  in  the  exercise  of  its  sound  judi- 
cild  discretioii,  upon  a  proper  Bhowing  that  a 
defendant,  who  has  a  meritorious  defense,  has 
failed  to  appear  and  answer  by  reason  of  his 
mistake,  InadverteDce,  surprise,  or  excusable 
n^lect,  sets  aside  the  default  which  has  been 
entered  against  hiin,  its  action  in  so  doing  will 
not  be  reversed  upon  appeal" 

— and  further  added  another  well-known  rule 
that  the  defendant,  "In  order  to  bring  hlm- 
selT'  within  the  rule  announced  above,  "must 
show  that  his  mistnfae  was  one  of  fact  and 
not  of  law."  The  mistake  In  that  case,  be- 
ing one  of  law  and  not  of  fact,  was  not  ex- 
cusable neglect.  In  the  case  at  bar  there 
was  a  mistake  of  fact,  and  not  of  law,  in 
this,  that  Matthews,  when  the  notice  vt  the 
overruling  of  the  demurrer  was  served  upon 
him,  made  a  calculatim  as  to  when  his  time 
for  filing  the  answer  would  expire,  and  made 
a  mistake  in  this  calculation,  figuring  the 
time  to  expire  December  7,  1915,  when  in 
truth  and  In  fact  It  expired  on  November 
30, 1915.  This  was  clearly  a  mistake  of  fact, 
without  intention  on  his  part,  as  clearly  ap- 
pears from  his  affidavit  It  is  quite  evident 
from  hlB  aflldavit  that  the  entry  upon  his 
office  docket  was  inadvertently  made,  niere 
is  no  counter  showbig,  and  we  must  there* 
fore  assume  that  bis  statement  in  bis  affi- 
davit la  correct  It  Is  sndb  a  mistake  as  the 
most  painstaking  lawyer  might  make  Be- 
ing a  mistake  of  fact,  a  litigant  should  not, 
tbe  application  of  technical  rules  of  law, 
be  made  to  suffer  for  It,  partlcnlarly  in  view 
of  the  fact  that  no  serious  Injury  could  pos- 
sibly result  to  the  plaintiff  below  by  reascm 
thereof,  for  which  be  could  not  be  compen- 
sated by  the  Imposlthm  of  terms. 

In  the  case  of  Hall  v.  Wblttier,  20  Idaho, 
120,  116  Pac.  1031,  the  affidavit  in  support 
of  the  motion  to  set  aside  the  defanlt  Judg- 
ment failed  to  set  forth  the  facts  wblcb  it 
was  claimed  constituted  the  mistake  or  In- 
advertence. The  only  showing  made  in  that 
case  was  cwtained  tn  an  affidavit  of  the  at- 
torney to  the  follovrlng  effect: 

'That  the  time  for  answering  said  complaint 
thereupon  expired  od  or  about  the  18th  of  Feb- 
ruary, 1911^  but  that  be(Ause  of  inadvertence 
and  mistake  the  time  for  answerine  said  com- 
plaint as  fixed  by  this  court  was  overlooked  and 
permitted  to  pass  without  an  answer  having 
been  filed.** 


This  court,  in  pasdng  nxmn  the  suffldency 
ot  the  foregoing  affidavit,  said: 

"It  has  been  repeatedly  held  by  this  court  in 
aU  matters  of  this  kind  that  the  facts  must  be 
presented  to  the  court  upon  which  the  party 
relies  to  bring  himself  within  the  purview  of 
the  statute.  In  other  words,  the  litigant  cannot 
be  allowed  to  pass  judgment  on  the  questitm  as 
to  whether  or  not  his  facta  entitle  him  to  ■the 
relief  he  claims,  or  bring  him  within  the  pur- 
view of  the  statute,  but  he  must  set  up  those 
facts  and  submit  them  to  the  judgment  and  dis- 
cretion of  the  court,  who  mutt  be  the  final  judge 
as  to  their  snffidenGy." 

This  case  has  no  application  to  the  case  at 
bar,  for  the  reason  that  the  facts  in  the  case 
at  bar  are  fully  set  out  in  the  affidavits  In 
support  of  the  motion  to  set  aside  the  de- 
fault Judgment. 

The  case  of  Kynaston  v.  Thorpe,  29  Idaho. 
302,  168  Pac  790,  was  en  actltxi  brought  to 
quiet  title  to  the  waters  of  a  certain  stream 
In  Bannock  county.  It  appears  that  the  com- 
plaint was  filed  July  21,  1913.  On  August 
19,  1913,  the  defendants  appeared  and  de- 
murred to  the  complaint.   On  December  12, 

1913,  the  demurrers  were  withdrawn,  and  26 
days  given  within  which  to  answer.  On 
January  27,  1914,  no  answer  having  been 
filed,  default  was  entered,  and  thereafter  de- 
fault judgment  was  entered.   On  July  20, 

1914,  Dine  months  after  the  Judgment  was 
entered,  a  motion  was  made  to  vacate  the 
judgment  and  set  aside  the  default,  upon  the 
grounds:  First,  that  the  default  and  Judg- 
ment were  taken  and  entered  through  mis- 
take, inadvertence,  and  excusable  neglect  on 
the  part  of  the  defendant ;  and,  sectmd,  that 
the  Judgment  did  not  c<Hiform  to  the  allega- 
tions In  or  the  prayer  of  the  complaint  On 
May  16,  1915,  an  order  was  entered  granting 
the  motion,  and  the  Judgment  and  default 
were  set  aside  and  vacated  upon  the  ground 
of  Inadvertence,  mistake,  and  excusable  neg- 
lect Briefly  stated  the  facts  appear  as  fol- 
lows: Thorpe,  who  was  the  defendant  be- 
low, employed  an  attorney,  paid  him  a  small 
retainer,  and  made  arrangements  with  one 
Douglas  to  pay  the  balance  of  the  attorney 
fe^  which  Douglas  never  did.  The  fee  not 
I>elng  paid,  the  attorney  did  not  appear  in 
the  case  after  the  demurrer  was  withdrawn. 
The  client  simply  failed  to  pay  his  attorney,, 
and  this  court  held,  in  effect  that  the  attor- 
ney was  within  his  rights  in  not  appearing 
tn  the  case  further,  and  that  It  was  the  duty 
of  the  client  to  see  that  his  attorney  was 
paid,  and  lu  falling  to  do  so  he  did  not  con- 
duct himself  as  a  reasonable  and  prudent 
man  would,  or  should  do  under  like  circum- 
stances; that  more  than  nine  mouths  inter- 
vened, during  which  time  Thorpe  made  no  in- 
quiry about  his  case,  or  whether  his  attor- 
ney had  been  paid  or  not  This,  the  court 
held,  did  not  constitnte  mistake,  inadTertence^ 
surprise,  or  excusable  neglect  I  am  unable 
to  see  where  the  fiicts  in  this  case  have  any- 
similarity  to  Oie  fiicts  In  the  case  at  bar. 

At  this  pctot  it  may  be  well  to  call  atteo- 
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tim  to  a  few  cases  tbat  I  tbink  are  In  p<diit, 
and  which.  In  my  opinion,  sumxnt  the  judg- 
ment of  the  trial  court  In  setting  aside  the 
deCaalt  Judgment  In  this  case  and  permit- 
ting the  defendant  below  to  file  his  answer. 

In  the  case  of  Howe  et  aL  t.  Ind^enden<» 
ConsoUdated  Gold  &  Silver  Mining  Oa.  29 
Oal.  72,  which  was  an  action  for  tbe  recovery 
of  money,  the  defendant  demurred ;  ttie  de- 
marro'  was  overruled  and  10  days  were  giv- 
en to  answer.  The  10  days  having  expired 
and  no  answer  having  been  filed,  on  antUca- 
tion  <a  the  plaintiff  the  clerk  altered  Judg- 
ment by  default  against  tbe  defendant  The 
defendant  moved  the  court  to  vacate  the 
judgment  and  to  be  allowed  to  answer,  and 
upon  the  hearing  of  the  motion.  In  addition 
to  the  affidavit  of  tbe  secretary  of  the  com- 
pany, an  affidavit  was  filed  by  counsel,  aet* 
ting  forth  the  following  facts: 

"Affiant  states  that  daring  the  present  term 
he  has  been  very  much  pressed  for  time,  hav- 
ing to  diacharse  his  duties  as  district  attorney, 
besides  attending  to  all  Us  civil  business,  with- 
out-an;  one  to  aid  him;  •  •  •  that  *  •  • 
he  has  had  many  thinra  on  bis  mind,  demand- 
ing his  attention;  *  •  •  that,  this  case  be- 
ing set  for  trial,  affiant  had  adopted  tlie  er- 
roneous idea  that  an  answer  had  been  fil- 
ed. •• 

Tbe  court  Tacated  the  Judgment  and  gave 
defendant  leave  to  answer,  and  plaintiff  ap- 
pealed from  the  order.  The  Judgment  of  the 
trial  court  was  affirmed.  The  appellate  court 
in  tbe  course  of  its  (Vlnlon  made  the  follow- 
ing observation: 

"Orders  of  the  court  below  upon  applica- 
tioos  made  under  tbe  rixty-eighth  section  of 
the  Practice  Act  will  not  b«  disturbed  by  this 
court,  except  in  cases  ot  noes  abuse,  where 
the  power  of  the  court  has  been  exercised  in  a 
manner  which  is  calculated  to  defeat,  rather 
than  advance  the  ends  ot  justice,  which,  in 
our  ^udgmmt  has  not  been  done  In  the  present 


The  caso  of  Watson  v.  .  San  Francisco  & 
Humboldt  Bay  Railroad  Co.,  41  CaL  17,  was 
also  an-  action  brou^t  for  a  balance  due 
for  work  and  labor,  where  a  default  was  tak- 
en  for  want  of  an  answer,  and  an  applica- 
tion was  made  by  the  defendant  to  open  the 
defoult,  which  was  allowed  by  the  trial  court, 
and  from  which  an  appeal  was  taken.  Tbe 
court  in  that  case,  inter  alia,  held: 

"Applications  of  this  character  are  addressed 
to  the  discretion— the  l«al  diaeretion-«f  the 
eonrt  In  which  the  default  has  occurred,  and 
should  be  disposed  of  by  it  as  sulratantial  jus- 
tice may  seem  to  require.  Each  case  must  be 
determined  upon  its  own  peculiar  facts,  for  per- 
haps no  two  cases  will  be  found  to  present  tbe 
same  drcumstances  for  coDsideratlon.  As  a 
general  rule,  •  •  •  where  •  «  •  applica- 
tion is  made  so  immediately  after  default  entered 
as  that  no  considerable  dday  to  the  plaintiff 
is  to  t>e  occasioned  by  permitting  a  defense 
on  the  merits,  the  court  ought  to  incline  to  re- 
lieve. Tbe  exercise  of  the  mere  discretioii  of 
the  court  ought  to  tend,  in  a  reasonable  degree, 
at  least,  to  bring  about  a  Judgment  on  the  very 
merits  ot  the  case ;  and  when  the  circumstances 
are  such  as  to  lead  the  court  to  hesitate  upon 
the  motion  to'open  the  default,  it  is  better,  as  a 
ceneral  rule,  that  the  doubt  should  be  xeaolved 
in  favor  of  the  appUcatini.** 


In  the  case  of  BMdy  t.  Scott,  63  OaL  68, 
tbe  case  of  People  v.  Bains,  23  Gal.  120,  np- 
oi  which  counsel  for  appellant  chiefly  relies, 
la  distinguished  and  modified  so  aa  not  to  be 
subject  to  tbe  OHistrucUon  contended  for.  In 
tbe  latter  case  the  affidavit  of  the  defend- 
ant's attorney  vras  to  tbe  ^ect  tbat  he  bad 
mistaken  tbe  day  of  service  and  tbat  be  ap- 
peared and  demurred  to  the  complaint.  Hie 
court  held  that  when  the  afflcUivlt  shows  that 
tbe  defendant  rests  on  matters  appearing  on 
the  face  of  tbe  complaint  (by  whldi,  ot  course. 
Is  meant  matters  of  defense  which,  CLcej^t 
for  the  interpo^tlon  of  a  demurrer,  would 
be  deemed  to  be  waived,  tbe  defense  is  mere- 
ly of  a  technical  character,  and  tbe  affidavit 
is  insufficient  In  the  fwrner  case  tbe  court 
held  tbat  a  showing  that  the  def«idant  made 
a  mistake  as  to  the  day  be  was  served  with 
a  copj  of  tbe  couQilalnt  and  summons,  tbat 
he  vras  ready  with  his  answer  containing  al- 
legations  of  meritorious  defense  on  the  day 
the  default  waa  entered,  and  that  upon  a  full 
and  fair  statement  of  all  the  facts  of  the  case 
he  is  advised  by  bia  counsel  that  he  has  a 
good  and  sufficient  def&nse  entitles  tbe  de- 
fendant to  have  tbe  default  set  aside. 

In  the  case  of  Frauds  v.  Pox  et  at,  83  CaL 
323,  It  appeared  tbat  when  tbe  summons 
was  served,  the  attorney  for  the  defendant 
directed  his  derk  to  make  a  memorandum 
when  the  time  for  answering  would  e^qplre. 

The  attorney's  clerk  failed  to  make  this 
entry,  and  owing  to  thla  failure,  the  filing 
of  tbe  answer  was  overlooked.  Afterwards 
tbe  attoraey  set  up  these  fiacta  by  affidarlt, 
and  tbe  lower  court  opened  tbe  default  Judg- 
ment, wbldi  ruling  was  sustained. 

Ttu  above  case  Is  similar  to  the  case  now 
under  consideration.  Matthews,  however, 
made  Uie  memorandum  himself.  Instead  of 
requestloe  his  <derk  to  do  sa  However,  be 
inadvertently  calculated  the  time  to  be  De- 
cember 7,  1915,  when  It  should  have  been 
November  30, 1915,  and  be  sets  up  these  fiicta 
in  his  altidavlt,  and  they  are  uncontradicted. 
The  lower  court  found  these  facts  to  be  true, 
and  set  aside  the  default  Judgment  To  the 
same  effect  Bee  the  case  of  Lathrop  t. 
O'Brien,  47  Minn.  428,  50  N.  W.  530. 

In  the  case  of  Scott  v.  Smith,  133  Mo.  618, 
84  S.  W.  864,  In  discussing  the  discretion  of 
trial  courts  In  tbe  ezerdse  of  their  power 
to  set  aside  a  default  Judgment,  among  ottier 
tblngs  Uie  court  said: 

"These  motions  are  addressed  to  the  sound 
discretion  of  those  courts,  to  be  liberally  exer- 
cised in  furtherance  of  justice.  A  wise  Judge 
has  said  that  it  is  not  alone  sufficient  that 
justice  be  administered^  but  it  must  be  admin- 
istered in  a  manner  satisfactory  to  suitors.  An 
indiscriminate  interference  by  this  court  with 
matters  of  pure  discretion  in  the  courts  below 
would,  in  the  end,  be  productive  of  more  injus- 
tice than  a  refusal  to  interfere  in  any  case. 
Iq  tbe  review  justice  might  sometimes  be  done, 
but  in  the  most  ot  them  it  would  be  Uttle  more 
than  groping  in  the  dark,  in  which  the  court 
could  not  satisfy  itself  whether  it  was  doing 
right  or  wrong."  Stout  v.  Lewis,  11  Mo.  439. 
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In  tlie  case  of  Collier  t.  ntzpatrlck,  22 
Uont  5SS,  67  Pac  181,  the  Supreme  Cotirt 
of  Montana,  In  discussing  the  Code  of  CivU 
Procedure,  {  774,  which  la  the  same  as  sec- 
tion 4220,  Rev.  Codes,  whlcb  provides  that 
the  court  maj.  In  Its  discretion,  in  forther- 
anoe  of  Justice  and  upon  tenns»  relieve  a  par- 
tr  fnnn  a  Judgment  taken  against  blm 
through  his  excusable  n^lect,  states: 

"The  design  and  purpose  of  the  statute  Is  to 
further  the  adtDiQis^tfoD  of  Justice  so  that  the 
very  right  upon  the  merits  mav  be  determititfd, 
and  to  that  end  to  grant  relief  from  excusiible 
neglect  in  cases  where  diligence  is  shown  in 

a plying  promptly  for  the  relief  sought,  provid- 
tlio  opposite  party  be  not  deprived  of  any  ad- 
vantage to  which  he  may  properly  be  entitled. 

defendant  should  have  been  afEorded,  upon 
terms,  the  right  of  triaL" 

While  it  is  true  that  there  are  certain 
cases  which  lay  down  the  rule  that  the  mis- 
take or  ignorance  of  a  party's  counsel  will 
not  relieve  Mm  from  a  Judgment  rendered 
against  him,  a  majority  of  the  decisions  do 
not  f&;or  this  rule,  provided  it  was  a  mistake 
of  fact  and  not  of  law,  and  provided  it  was 
such  as  might  reasonably  and  genuinely  have 
occurred,  and  this  court  has  followed  the  gen- 
eral rule. 

In  the  case  of  Plttock  v.  Bnck,  15  Idaho, 
47,  96  Pac.  212,  It  appeared  that  counsel  for 
Stella  Pittock  had  appeared  in  the  district 
court  and  asked  orally  for  permission  to  in- 
tervene. Her  counsel  was  asked  how  much 
time  he  wanted  in  which  to  Intervene,  and, 
as  stated  by  her  cotmsel,  he  understood  to  the 
best  of  his  recollection  the  court  gave  him 
imtU  December  5,  1907.  Under  these  facts 
the  court  held  that  counsel  had  a  right  to  rely 
upon  his  understanding  that  no  further  pro- 
ceedings would  be  taken  in  the  action  until 
the  time  flsed  for  the  application  to  intervene 
had  expired.  Judgment  bad  been  taken  in 
that  case  before  the  time  so  fixed  had  expir- 
ed, as  he  understood  it.  This  court  held  that 
the  lower  court  should  have  set  aside  the  de- 
fault  judgment,  and  permitted  her  to  answer, 
and  in  its  decision  among  other  things  said: 

"An  application  to  own  a  'default  is  ad- 
dressed to  the  sound  legal  discretion  of  the  trial 
court,  and  the  order  of  the  court  will  not  be 
reversed  on  appeal,  unless  it  clearly  appears 
that  the  court  abused  its  discretioa;  and  in 
determhiing  the  question  of  discretion,  the  pow- 
er of  the  court  should  be  freely  and  liberally 
exercised,  under  the  statute,  to  mold  and  direct 
its  proceedtDgs,  so  as  to  dispose  of  cases  upon 
their  substantial  merits."  Holzemaa  v.  Heane- 
berry,  11  Idaho,  428.  83  Pac.  497;  Buell  v. 
Eraerich,  85  Cal.  116,  24  Pac  644;  Miller  v. 
Oarr,  116  Cal.  378,  48  Pac  824,  58  Am.  St. 
Bep.  180. 

In  the  case  of  Pease  v.  County  of  Kootenai, 
7  Idaho,  737,  65  Pac.  432,  which  was  an  ap- 
peal from  an  order  of  the  district  court,  va- 
cating and  setting  aside  a  Judgment  render- 
ed by  default,  from  which  an  appeal  was  tak- 
en, this  court  in  Its  opinim,  among  other 
things,  held: 

"That  the  trial  court  is  clothed  with  large 
discretionary  powers  in  cases  of  the  character 
before  us  (or  review  is  not  c(Hitrov«ted  by  coun- 
sel fur  appellants,  and  it  is  only  where  it  is 


plainlv  apparent  from  the  record  that  the  court 
has  abused  this  discretion  that  the  appellate 
court  will  disturb  the  action  of  the  lower  court. 
•  •  •  If  there  are  any  doss  of  cases  in 
which  the  trial  court  should  not  be  hamjwred  in 
the  exercise  of  its  discretion,  it  is  the  kind  un- 
der consideration." 

There  is  another  and  an  additional  reason 
that  strongly  appeals  to  me  as  a  reason  for 
sustaining  the  Judgment  of  the  trial  court, 
and  that  is  contained  In  the  affidavit  of  Rob- 
ert H.  Elder,  of  the  law  firm  of  Elder  & 
Elder,  of  Coeur  d'Alene  City,  Idaho,  which 
Is  uncontradicted  and  is  to 'the  effect  that 
he  is  one  of  the  resident  attorneys  employed 
by  respondent  Coffman;  that  he  was  em- 
ployed Immediately  subsequent  to  tbe  service 
of  summons  In  the  action,  but  that  neltb^  be 
nor  any  other  member  of  his  firm  was  served 
with  notice  that  the  demurrer  would  be  called 
up  for  hearing,  or  that  the  demurrer  had 
been  overruled,  and  time  given  within  which 
to  answer.  Under  rale  6  of  the  Rules  of 
Practice  of  the  District  Court  of  the  Eighth 
Tadidal  District,  the  law  firm  of  Elder  &  El- 
der should  have  been  notified,  instead  of  the 
law  firm  of  Cullen,  Lee  &  Matthews,  of  Spo- 
kane.  Rule  6  provides  that: 

"Where  a  demurrer  *  •  •  is  overruled  and 
no  answer  is  on  fil^  the  answer  shall  be  filed 
within  five  days  after  the  service  of  notice 
*•  *  of  the  overruling  order.  •  • 

Section  4892,  Rev.  Codes,  provides,  inter 
alia,  that  after  appearance  a  defendant  or 
his  attorney  Is  entitled  to  notice  of  all  sub- 
sequent proceedings  of  which  notice  is  re- 
quired to  be  given.  Rule  6  required  notice 
to  be  given  of  the  overruling  of  demurrers. 
Elder  &  Elder  had  appeared  for  the  defend- 
ant, and  their  names  were  signed  to  the  de- 
murrer filed  to  the  complaint  within  the  time 
allowed  by  law.  They  were  his  attorneys, 
and  represented  him  by  reason  of  their  em- 
ployment and  were  entitled  to  notice  of  all 
subsequent  proceedings  of  which  notice  la  re- 
quired to  be  given,  either  under  the  statutes 
or  under  the  rules  of  court. 

Section  4893,  Idaho  Revised  Codes,  pro- 
vides that : 

**  *  *  *  In  all  cases  where  a  party  has  Boch 
resident  attorney  in  the  action   *   *.  * 
service  of  papers,  when  required,  must  be  upon 
the  attorney  instead  of  the  party." 

We  think  tliese  two  statutory  provlsioos 
heretofore  dted  and  the  rule  <^  tbe  court  ful- 
ly support  that  portion  of  the  order  of  the 
court,  setting  aside  the  default  Judgment, 
where  the  court  says : 

"And  the  court  further  finds  tbat  at  tbe 
time  such  judgment  was  had  and  obtained,  tbe 
record  in  said  case  disclosed  that  tbe  defend- 
ant Coffman  was  represented  by  local  coimsel. 
the  firm  of  Elder  &  Elder,  and  tbat  no  notice 
of  the  calling  up  of  said  ueoiurrsr  in  tbe  case 
or  of  the  oveminng  of  the  same  was  ever  serv- 
ed upon  said  local  counsd,  and  that  they  bad 
no  knowledge  the  hearing  or  ovarmling  of  said 
demurrer," 

"Tbe  courts  [of  this  state]  will  look  to  resident 
coonsel  in  the  first  instance,  and  reqaire  at 
IJieir  hands  the  same  careful  consideraaon  and 
attwtion  to  the  business  that  la  intrusted  to 
their  care^  when  associated  with  eounsd  of  ^ 
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ter  states  or  territories,  as  If  diey  were  con- 
ducting saeb  cases  alone.  Their  liability  will, 
in  n'cry  respect,  be  the  same  when  associated 
with  counsel  who  are  not  residents  of  the  state 
as  it  would  under  any  other  circumstnoces." 
Anderson  t.  CooUut  27  Idaho.  834,  149  Pac 
286. 

This  being  trae.  It  was  clearly  the  duty  of 
counsel  for  appellant  to  hare  served  the  firm 
of  Elder  &  Elder  with  the  notice  served  upon 
tbe  Spokane  lawyers.  Local  coonsel  being 
primarily  re£n;>onsible,  being  answerable  to 
tbe  coarts  of  this  state  for  all  proceedings 
tiad  In  connection  with  litigation  before  the 
conrt,  they  are  certainly  entitled  to  notice  of 
all  proceedings  had  or  taken  in  any  case  in 
which  they  are  interested,  where  tbe  statutes 
or  rules  of  the  court  i^vlde  tor  the  gtvlng  of 
such  notice. 

A  motion  to  vacate  and  set  aside  a  default 
Judgment  is  addressed  to  the  sound  legal  dis- 
cretion of  the  trial  court  on  the  particular 
facts  of  the  case,  and  Its  action  In  the  matter, 
unless  there  has  t>een  a  manifest  abuse  of 
such  discretion,  should  not  be  disturbed.  The 
nature  of  this  discretion  has  been  described 
In  a  well-considered  opinion  of  the  Supreme 
Court  of  California  in  Bailey  Taaffe  et  al., 
29  Cat  424,  as  follows: 

"The  discretion  intended."  says  the  court,  "is 
not  a  capricious  or  arbitrary  discretion,  but  an 
impartial  discretioo,  guided  and  controlled  in  its 
exercise  by  fixed  legal  principles,  *  •  •  to 
be  exercised  in  conformity  with  the  spirit  oC 
tbe  law,  and  in  a  manner  to  subserve  and  not  to 
impede  or  to  defeat  the  ends  of  substantial  jmh- 
tice.   *  If  it  be  doubted   whether  the 

excuse  offered  is  sufficient  or  not,  or  whether 
the  defense  set  up  is  with  or  without  merit  in 
foro  legis,  when  examined  under  those  rules  of 
law  by  which  judges  are  guided  to  a  conclusion, 
the  judgment  of  the  court  below  will  not  be 
disturbedT  •  •  •  " 

As  a  general  rule  In  a  doubtfnl  case,  the 
cotirt  should  incline  to  relieve.  The  exer- 
cise of  the  court's  discretion  onj^t  to  tend, 
tn  a  reasonable  d^ree,  to  bring  about  a  Judg- 
ment on  the  merits  of  the  case. 

This  is  an  action  upon  a  promissory  note. 
Ko  immediate  Injury  could  result  to  the  ap- 
pellant here  (the  plalntUt  below)  by  setting 
aside  the  default  Judgm^t  In  my  opinion 
the  diowlng  made  by  the  affldavita  was  suffl- 
dokt  to  Justify  the  trial  court  in  granting  the 
motion  and  In  setting  adde  tba  defiralt  Judg- 
ment. Tbe  Judgment  of  the  conrt  Btaonld  be 
sustained. 


(2B  Idaho, 

SANTTI  T.  HARTMAN. 

(Supreme  Court  of  Idaho.    Oct,  12,  1916. 
Behearing  Denied  Dec.  11,  1916.) 

1.  Appbal  and  E^beob  «=s3S7(2)— Decisions 

Affealablb— DisiassAL. 
Where  upon  examination  of  the  transcript 
it  appears  that  an  appeal  is  sought  to  be  taken 
from  a  final  judgment  which  has  not  been  en- 
tered, this  conrt  has  no  jurisdiction,  and  the  ap- 
peal will  be  dismissed. 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  1877;  Dec  Dig.  «=3337(2).l 


2.  Appeal  and  Bbrob  4s>183— Dsoxsions  Ap- 

PKALABUt— ObDEBS. 
An  appeal  will  not  lie  from  an  order  for  a 

jadgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  897;  Dec.  Dig.  «=3l33.] 

Appeal  from  District  Court,  Shoshone 
County ;  William  W.  Woods,  Judge. 

Action  by  Aattl  Santti  against  John  Hart- 
man,  In  Justice  court.  Judgment  for  plain- 
tiff,  and  defendant  appealed  to  district  court. 
In  that  court  respondent's  motion  to  dismiss 
appeal  was  granted,  and  appellant's  motlfm 
to  require  Justice  to  file  transcript  on  appeal 
was  denied.  AEq;teal  by  defendant  from  or- 
der  for  Judgment  IHsmiBsed. 

Charles  K  Miller,  of  Wallace,  for  appel- 
lant Walter  H.  Hanson,  of  Wallace,  for  re- 
spondent 

BUDOB,  J.  A  Judgment  by  default  was 
obtained  by  respondent  against  appellant  In 
the  Justice's  court  of  Wallaoe  prednct,  Sho- 
shone county,  Idaho,  on  October  8, 1915.  On 
November  8,  1915,  appellant  perfected  tail 
appeal  from  the  Judgment  entered  in  the  Joa- 
tlce's  conrt,  and  paid  to  tbe  Justice  the  anm 
oit  |2  for  hla  coeta  for  making  the  tranacript 
on  appeal..  The  Justice  of  the  peace  at  the 
time  of  the  payment  of  tbe  above  anm  In* 
formed  counsel  for  appellant  that  he  would 
not  make  his  tranacript  and  certify  the  same 
to  the  district  court  until  all  fees  tbat  bad 
theretofore  been  incurred  In  bis  court  were 
paid  by  appellant 

On  December  13,  1916,  the  fees  of  the  Jus- 
tice of  the  peace  not  having  been  paid,  the 
respondent  here  (the  plaintiff  below)  filed  a 
motion  In  the  district  court  to  dismiss  the 
appeal  of  the  appellant  here  (the  defendant 
below)  from  the  judgment  of  the  justice's 
conrt  for  the  reason  that  the  appellant  failed 
to  comply  with  rule  No.  22  of  tbe  district 
court  of  the  First  Judicial  district  which  Is 
to  the  effect  that  in  all  appeals  taken  to  tbe 
district  court  the  appellant  must,  within  20 
days  after  the  appeal  la  perfected  In  tbe  low- 
er court  procure  the  papers  of  such  appeal 
to  be  filed  and  docketed  In  the  district  court, 
paying  the  clerk  of  said  court  the  necessary 
fees  for  that  purpose,  and  upon  follure  of  ap- 
pellant to  comply  with  these  provisions,  the 
rule  provides  that  the  respondent  may  pro- 
cure a  certificate  from  the  lower  court,  stat- 
ing the  fact  that  the  appeal  has  been  perfect- 
ed, and  the  date  thereof,  end,  upon  the  flUng 
of  such  certificate  In  the  district  conrt  and 
paying  the  necessary  fees  for  tbat  purpose, 
may  have  tbe  cause  docketed,  and  can  then 
move  to  dismiss  the  appeal  for  want  of  pros- 
ecution, and  tbe  rule  provides  that  such  ap* 
peal  la  subject  to  dismissal.  On  December 
17,  191S,  appellant  herein  filed  a  motion  tai 
the  district  court  for  an  order  of  aald  conrt, 
requiring  the  Justice  to  make  and  file  in  tbe 
district  court  a  transcript  on  appeal,  as  pro- 
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Wded  by  secUoD  4841,  Ber.  Codes.  The  two 
motions,  viz.,  one  to  dismiss  the  appeal  for 
want  of  prosecution  made  by  the  re^nd- 
ent,  and  the  other  to  leqolre  the  justice  of 
the  peace  to  make  and  file  his  transcript  on 
appeal  In  the  district  court,  came  on  for 
hearing  cm  the  20th  day  of  December,  191S, 
and  on  February  2,  1916,  the  court  made  the 
fbllowing  order: 

"It  fs  tfaeretore  ordered  that  the  motion  of  the 
plaintiff  and  respondent  for  a  dismissal  of  the 
appeal  of  the  defendant  and  appellant  be,  and 
the  same  hereby  is  granted,  and  that  said  appeal 
be,  and  hereby  is,  dismissed  at  the  defendaQt's 
and  appellant's  costs,  and  that  the  plaintiCF  and 
respondent  have  Jadgment  agaiDst  the  defendant 
and  appellant  for  his  costs  and  disbursements 
herein  expended,  taxed  at  $  

"It  Is  further  ordered  that  the  motion  of  the 
defendant  and  appellant  to  reqaire  Joseph  Her^ 
mann,  justice  of  the  peace,  to  file  herein  a  tran- 
script on  appeal  in  said  cause  be,  and  the  same 
hereby  is,  denied." 

This  la  an  appeal  from  the  forcing  order 
of  the  district  court,  as  appears  by  notice  of 
appeal,  served  and  filed  by  the  appellant, 
which,  after  omitting  the  caption,  la  as  fol- 
lows: 

"Tou,  and  each  of  you,  will  please  take  notice 
that  the  defendant  and  appellant  in  the  above- 
entitled  action  hereby  appeals  to  the  Supreme 
Court  of  the  state  of  Idaho  from  the  order  made 
in  this  case  on  the  3d  day  of  February,  A.  D. 
1916,  and  filed  herein  on  the  same  date,  dismiss- 
ing defendant  and  appellant's  appeal  from  the 
certain  judgment  rendered  by  Joseph  Hermann, 
justice  of  the  peace,  herein,  and  refusing  and  de- 
nying defendant  and  appellant's  motion  to  re- 
quire the  said  Joseph  HermaDn.  justice  of  the 
peace,  to  make  and  fiie  return  and  transcript  on 
appeal  herein,  and  from  the  whole  of  said  order 
and  every  part  thereof" 

Gomisel  tor  respondent  has  filed  a  motion 
■In  this  court  to  dismiss  appellant's  appeal 
upon  several  different  grounds,  the  majority 
of  which  are  well  taken.  It  appears  from  the 
transcript  that  the  Juatlce'i  fees,  as  provided 
for  In  section  4841,  supra,  were  not  paid 
appellant,  nor  were  the  clerk's  fees  paid  or 
tendered  until  after  the  motion  to  dismiss 
appellant's  appeal  was  filed  In  the  district 
court 

[1]  An  examination  of  the  record  dis closes 
the  fact  that  no  final*  judgment  was  ever 
signed,  by  the  trial  court  or  entered  by  the 
clerk,  but  It  affirmatively  appears  that  the 
court  merely  made  an  order  for  a  Judgment. 

Section  4807,  Rev.  Codes,  as  amended  by 
chapter  111  of  the  Idaho  Session  Laws  of 
1911,  p.  367,  as  amended  by  chapter  80  of 
the  Idaho  Session  Laws  of  1015,  p.  103,  pro- 
vides that  an  appeal  may  be  taken  to  the  Su- 
preme Court  from  a  district  court: 

"1.  Frpm  a  final  judgment  in  an  action 
*  *  *  from  a  judgment  rendered  on  an  appeal 
from  an  inferior  conrt:   •   *  • 

"2.  *  *  *  From  any  special  order  made  aft- 
er final  jud^emt" 

Where  there  Is  no  final  Judgment  entered 
in  an  action,  ^o  appeal  can  be  taken,  and 
where  It  appears  that  no  judgment  in  the 
court  below  has  been  signed,  filed,  and  enter- 
ed, this  conrt  has  no  jurisdiction.  Durant  t. 


Comegys  et  al.  3  Idaho,  67,  26  Pac.  796,  3S 

Am.  St.  Rep.  267. 

[2]  An  appeal  will  not  lie  from  an  order 
for  a  judgment.  Ah  Kle  et  al  v.  McLean  et 
al..  3  Idaho,  70,  26  Pac  937;  Grey,  Sheriff, 
V.  Cederholm,  2  Idaho,  34,  3  Pac.  12 ;  Hodg- 
ins,  Administrator,  v.  Harris,  4  Idaho,  517, 
43  Pac.  72;  Biasing  v.  Blsaing.  19  Idaho,  777, 
116  Pac  827. 

In  Havens  v.  Stewart.  7  Idaho,  298,  62 
Pac.  682,  the  court  held  that  after  an  order 
for  the  Judgment  has  been  made  by  the  court, 
it  Is  the  duty  of  the  clerk  to  enter  the  judg- 
ment, and  under  the  provisions  of  section 
4807,  supra,  as  amended,  an  appeal  from  a 
judgment  cannot  be  taken  until  the  Jodgm^ 
has  been  entered,  and  If  the  clerk  neglects  to 
enter  the  Judgment  as  the  law  requires,  di- 
ther party  who  desires  to  have  it  entered 
can  comjKl  him  to  do  so  by  writ  of  mandate. 
Oliver  V.  Kootenai  County  et  al,  18  Idaho, 
281.  90  Pac  107;  Thlessen  v.  Rlggs,  6  Idaho, 
21,  46  Pac  829 ;  Potter  v.  TalUngton.  6  Ida- 
bo,  817,  49  Pac  14 ;  Boyd  v.  Steele,  6  Idaho* 
625.  69  Pac  21 ;  Meysan  v.  Chabrie  (Cat)  7 
Pac  634  ;i  Thomas  t.  Anderson  et  aL,  55 
CaL  43;  Schroder  r.  Schmidt,  71  CaL  898, 
12  Pac  302. 

The  appeal  In  this  case  must  be  dismissed ; 
and  It  Is  so  ordered.  Costa  awarded  to  re- 
spondent. 

SULLITAN,  a  J.,  and  MORGAN,  J.,  con- 
cur. 

(82  Or.  K) 

HANCOCK  LAND  CO.  v.  CITY  OF  FOBT^ 

LAND. 

(Supreme  Court  of  Oregon.    Dec  6.  1916.) 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  U  T.  Elarrls,  Judge. 

On  petition  for  rehearing.  Opinion  cme- 
rected,  and  petition  denied. 

For  toxmer  opinion,  see  ISO  P.  960. 

W.  P.  la  Boche  and  Henry  A.  Davie,  boQi 
of  Portland,  tor  appellant  J.  F.  Boothe,  ot 
Portland,  for  reqwndent 

MOORB,  a  J.  In  the  former  opinion.  In 
referring  to  evidence  received  at  the  trial, 
it  Is  said: 

"Neither  the  original  affidavit  of  the  posting 

of  the  notices  nor  a  copy  thereof  baa  been 
brought  to  this  court." 

The  transcript  relating  to  this  matter 

reads: 

"The  plaintiff  offers  the  original  proof  of  post- 
ing, and  we  ask  to  have  it  marked  'Plaintiff's 
Exhibit  C  with  the  privilege  of  withdrawing 
the  same  and  substitunng  a  copy." 

Attadied  to  the  transcript  is  a  paper  hav- 
ing in  typewriting  at  the  tap  tiwreof  the 
words:  "PlalnUff's  Exhibit  *a* "  There  la  no 
certificate  appended  to  indicate  that  It  Is  a 
copy  of  the  evidence  so  received.  In  the  ex- 


*  Reported  In  full  In  tbe  Pacific  Reporter:  report- 
ed aa  •  nMmotmndom  declilon  Titbout  opinion  la 
«7  Cat.  xz. 
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oerpt  quoted  from  tbB  oplnloiit  tbe  word  "cer- 
tified" sliould  bave  been  ^ployed  to  limit  the 
word  "copy"  aa  tbere  used.  No  doubt  Is 
entertained  In  tbis  instance  tbat  wbat  pur- 
ports  to  be  a  copy  of  the  affidavit  referred 
to  is  an  exact  exempliflcatttsi  of  the  originaL 
By  the  language  first  hereinbefore  quoted  it 
was  designed  to  show  that.  If  such  practice 
was  aivroved,  it  mis^t  be  possible  In  acaae 
other  case  tat  designing  parties  to  substl- 
tute  spurious  exhibits  which  might  escape 
the  attention  of  adverse  parties,  thereby  im- 
posing upon  this  court 

Vlth  the  inaertl<m  of  the  qualifying  word 
mentioned^  and  correctiiv  the  former  <f»lnion 
in  this  particular,  the  petition  for  a  rehear- 
ing is  denied. 

<gS  Or.  M6)  " 

S0R3BT  r.  BENNINGHOVBN. 
(Sapreme  Court  of  Orecon.    Dec.  6,  1916.) 

1.  MumOIPAI.  OOBFOBATIONS  *»70(i(^  — 
Stbesib  —  iHJnSIES  TO  Pebsons  Upoh  — 
Speed  ow  Motob  Vkhioles. 

Under  Motor  Vehicle  Law  (laws  1911,  pp. 
266,  267)  S  2.  subds.  11  and  17,  declaring  that 
in  passinx  railroad  or  street  cars  motor  rehlcles 
shall  be  operated  upon  that  side  of  the  street 
or  railroad  car  with  due  care  and  caution  for 
the  safety  of  passengeis  alighting  or  descending, 
but  ahould  there  be  on  the  left  side  of  the  street 
or  railroad  car  a  clear  space,  motor  vehicles 
oball  be  permitted  to  so  increase  their  speed  for 
tbe  necessary  distance  to  negotiate  a  safe  clear- 
ance between  the  street  or  railroad  car  and  the 
Tdilde  desiring  to  pass,  which  such  speed  shall 
not  be  deemed  excessive,  having  due  regard  to 
the  speed  of  tbe  railroad  or  street  car,  and  that 
tbe  speed  on  all  streets  and  highways  shall  be 
a  reasonable  speed  up  to  and  not  exceediog  25 
miles  an  hour,  but  any  speed  beyond  that  uiall 
be  unreasonable.  It  is  not  negligent  fbr  a  motor- 
ist in  passing  a  street  car  where  there  is  a  dear- 
ance  to  drive  his  car  at  any  uecessaiy  speed 
up  to  25  miles  an  hour. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  151^;  Dec.  Dig. 
*=»705(5).] 

2,  Mditicipai.  GoBPOunoirs  «=9706(3)— Ik- 

JUBIES  TO  PXBSONS  Olf  8lBB£T8  —  NlOU- 
OKRCE. 

A  motorist  for  the  purpose  of  passing  a 
street  car  increased  the  speed  of  his  vehicle  so 
that  be  was  proceeding  at  a  speed  estimated  as 
high  aa  18  miles  an  hour.  The  street  was  clear, 
and  he  could  not  see  a  young  child  standing  be- 
hind a  telegraph  pole.  Just  as  he  was  abreast 
tbe  child  it  ran  out  and  was  struck  bjr  tbe  rear 
fender,  the  motorist  turning  his  vehicle  into  the 
car  to  escape  an  accident  Meld,  that  the  motor- 
ist was  not  liable  lor  the  resultant  death  of  the 
child ;  for  be  was  not  driving  at  an  excessive 
speed,  but  was  lawfully  proceeding  la  accord- 
ance with  Uie  express  permiadw  given  stat- 
ute. 

[Eld.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1515;  De&  Dig. 
706^).] 

Bean.  J.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court  Mult- 
nomah County ;  D.  R.  Parker,  Judge. 

Action  by  W.  C.  Sorsby  against  Paul  Ben- 
nlngboven.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed,  with  direc- 
tions to  enter  nonmiit 


The  plaintiff  sues  to  recover  damages  tm 
the  death  of  bis  four  yeai  old  son,  alleged  to 
have  been  caused  by  the  defendant  running 
bis  autttuobile  upon  tbe  child.  The  allega- 
tions of  the  complaint  charging  n^ligence 
upon  tbe  defendant  are  these : 

"That  at  all  times  mentioned  herein  the  de- 
fendant was  the  owner  of  a  certain  automobile, 
and  on  the  20th  day  of  November,  1912,  at  about 
the  hour  of  5  o'clock  p-  m.,  was-  carelessly  and 
negligently  operating  and  driving  said  automo- 
bile while  in  an  intoxicated  condiUon,  and  while 
running  south  on  East  Fiftieth  street  between 
Hawthorne  avenue  and  East  Harrison  street  iu 
the  city  of  Portland,  Or.,  carelessly  and  negli- 
gently ran  said  automobile  into  tbe  said  Sher- 
man Stanley  Sorsby,  thereby  causing  the  death 
of  tbe  said  Sherman  Stanley  Sorsby. 

"That  at  the  time  said  accident  occurred  the 
defendant  was  carelessly  and  negligently  driv- 
ing said  automobile  at  a  high  rate  of  speed  and 
operating  said  automobile  in  a  careless  and  neg- 
li^nt  manner,  and  carelessly  and  negligoiUy 
failed  to  sound  any  signal  when  approaching 
the  said  Sherman  Stanley  Sorsby." 

"That  Ordinance  No.  14030,  entitled  'An  or- 
dinance regulating  the  operation  of  and  limit- 
ing the  Qteed  of  antomobiles*  of  the  city  of  Port* 
land.  Or.,  provides  tbat  at  the  place  said  acci- 
dent occurred  automobiles  shall  not  be  driven 

at  a  rate  of  speed  to  exceed    miles  per 

hour,  and  the  plaintiS  believes,  and  therefore 
alleges,  that  tbe  defendant  at  the  time  said  ac- 
cident occurred  was  driving  said  automobile  at 
a  rate  of  speed  la  excess  of  25  miles  per  hour." 

We  note  in  passing  ttiat  tbe  blank  left  in 
this  averment  for  tbe  rate  of  speed  was  never 
flUed,  and  the  ordinance  referred  to  was  not 
put  in  evidence,  alttiongb  the  allegation  was 
denied.  The  plaintiif  daims  general  dam- 
ages tor  loss  of  the  services,  swifety,  and 
comfort  of  the  child  in  the  sum  ot  $26,000. 
and  special  damage  for  burial  expenses  In 
the  sum  ot  $180JiO.  The  ownersblp  of  the 
automobile  is  admitted,  but  all  other  allega- 
tl<ns  of  the  complaint  are  denied.  An  af- 
firmative defense  was  to  the  effect  tbat  the 
death  counted  upon  by  tbe  plaintiff  was  an 
unavoidable  accident  so  &r  aa  the  defendant 
Is  concerned;  for,  as  be  was  driving  along 
East  Fiftieth  street  In  the  city  of  Portland, 
the  boy  suddenly  ran  out  In  an  attempt  to 
cross  the  street  end  struck  the  rear  fender 
of  the  automobile,  whereby  be  was  killed. 
Tbe  reply  traverses  the  new  matter  of  the 
answer.  From  a  Judgment  upon  a  verdict 
in  favor  <tf  the  plaintiff,  tbe  defendant  ap- 
peals. 

GuB  G.  Moser,  of  Portland  (Moser  &  Me- 
Cue,  William  A.  Williams,  and  Roy  K.  Terry, 
all  of  Portland,  on  the  brief),  for  appellant 
C.  M.  Idleman,  of  Portland  (V.  A.  Crum.  oi 
Portland,  on  the  brleQ,  for  respondent 

BUENETT,  J.  (after  steting  the  facts  as 
alwve)..  At  tbe  close  of  the  plalntUTs  case 
the  defendant  moved  for  a  Judgment  of  non- 
suit on  tbe  ground  that  the  plaintiff  had 
failed  to  prove  a  case  sufficient  to  be  submit- 
ted to  the  jury.  Tbe  overruling  of  this  mo- 
tion is  assigned  as  one  of  the  errors  commit- 
ted by  the  trial  court.   A  review  of  the  testi- 


>For  ether  eases  see  same  tople  and  KV7-NUMBBB  la  aU  Key-Numbered  DlgMU  mai  ladexes 
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iDony  on  bebalf  of  the  plaintlfl  therefore  be- 
comea  necessary. 

Withoat  dispnte  It  appears  that  the  defend- 
ant with  two  friends  was  riding  In  this  anto- 
mobUe  on  Hawthorne  arenne  foUowlng  a 
"no-stop"  train  of  two  street  cars  ruiming 
east  on  Hawthorne  avenue  and  thence  aoath 
on  Fiftieth  street.  The  accident  occorred  on 
the  latter  .street  In  the  outskirts  ot  Portland 
where  some  of  the  cross  streets  had  not  been 
ImproTed.  As  the  train  came  to  a  switch  it 
slackened  Its  speed,  aod  the  defendant  turned 
out  to  the  left  as  though  to  pass  It  After 
passing  the  switch  the  trainman  increased 
the  speed.  The  witnesses  say  that  the  auto- 
mobile gained  up<m  the  train,  and  that  this- 
continued  for  about  a  block  and  a  half  when 
the  accident  occurred.  All  the  witnesses  tes- 
tifying upon  the  question  of  speed  gauged 
that  of  the  automobile  by  reference  to  that 
of  the  train.  H.  B.  Spaulding,  a  witness  for 
the  platntlfl,  answering  .tha  question,  "What 
rate  of  speed  was  the  automobile  making  at 
that  timer- said:  • 

"The  cars  traveled  from  15  to  20  miles  an 
hour  at  that  hoar  of  the  evening,  and  the  auto- 
mobile was  going  fast  enough  to  pass  the  car. 
It  was  gaining  on  the  car  passing  It  on  the  left 
side." 

S.  E.  True,  a  passenger  od  the  train  and  a 
witness  tor  ttie  plaintiff,  told  atuut  the  auto- 
mobile coming  up  behind  and  alongside  the 
train,  and  said,  speaking  of  the  defendant : 

"Well,  to  my  beat  judgment  be  had  followed 
US  several  blocks  before  we  got  to  Fiftieth 
street,  where  we  turned.  Tbere  he  was  half  a 
car  behind  QS,  to  my  best  memory ;  he  was 
straddling  the  rail  with  his  car.  I  think  we 
slowed  down  at  Fiftieth  street  to  open  the 
switch,  make  the  turn,  and  he  also  slowed  down. 
After  we  turned  on  Fiftieth  street,  he  came 
right  alongside  of  this  back  vestibule.  I  was 
chewing,  and  I  came  near  spitting  in  his  car  a 
couple  of  times.  He  ran  along  a  few  feet.  I 
didn't  pay  much  attention  to  it.   Presently,  be 

f t  out  of  sight  alongside  the  car,  and  the  next 
knew  the  car  got  a  bump,  and  I  looked  out  to 
see  what  It  was.  I  didn  t  know  what  the  ac- 
cident was  then." 

He  said  further : 

"I  should  judge  the  car  was—  The  rate  of 
speed  is  kind  of  a  hard  thing  to  solve  out; 
somewhere  in  the  neighborhood  ot  14  or  16 
miles:  mifiibt  have  been  18  miles;  might  have 
been  less:  mi^t  have  been  more  w  less :  might 
not  have  been  over  12  miles." 

This  witness  was  accustomed  to  rl^g  on 
the  car  about  300  days  In  the  year,  and  was 
familiar  with  the  rate  of  speei.  The  motor- 
man  In  charge  of  the  train  testified  on  behalf 
of  the  plaintiff  that  imtll  he  came  to  the  frog 
at  the  crossing  track  be  was  traveling  at  the 
rate  of  probably  12  or  14  miles  an  hour,  and 
when  he  came  to  cross  over  to  the  other 
track  be  slowed  up  to  7  or  8  miles.  He  says 
that  he  then  speeded  up  to  between  12  and  15 
miles  an  hour*  "maybe  a  little  more,  maybe 
a  little  less,"  It  Is  also  without  contradic- 
tion In  the  testimony  on  behalf  of  the  plain- 
tiff that  the  child  stood  on  the  sidewalk  be- 
hind a  telephone  pole,  where  he  was  entirely 
out  of  sight  of  the  defendant.  The  evidence 


shows  that  the  aat(XttoMle  was  bdng  driven 
along  abont  8  feet  from  the  curb  on  one  side 
and  3  or  4  feet  from  Oie  train  on  the  other. 
The  witness  Spanldlng  says : 

"7%e  little  Sorsby  boy  was  itaoding  beside 
tfae  post  on  the  sidewalk  at  the  time  the  car  was 
opposite.  He  had  been  on  the' bank  a  moment 
before  and  stepped  down  on  the  sidewalk." 

He  dedared  that  the  rear  fender  of  the 
automobile  struck  the  child.  The  witness 
Doan  was  validly  along  the  east  side  of  the 
street  going  south  at  the  time,  and  says : 

"I  noticed  a  couple  of  poles,  saw  some  chil- 
dren playing  around  the  poles,  and  I  saw  a  little 
girl  up  a  couple  of  feet  on  a  telegraph  pole; 
that  is,  before  I  got  within  15  feet  of  the  child. 
As  I  came  up  tfae  walk  I  noticed  this  little  nrl 
climb  up  and  down  the  pole,  or  on  it.  I  also 
noticed  some  one  run  across  the  street  from 
the  opposite  side,  just  ahead  of  the  street  car 
and  step  up  onto  the  curb,  and  as  the  stre^ 
car  went  by,  the  tail  end  passed,.!  saw  this 
child  Rtart  out  in  the  street,  that  is,  just  stepped 
out  (witness  clnps  his  hands  tc^ether).  the  au- 
tomobile struck  nim." 

He  testified : 

"I  didn't  see  the  automobile,  only  Just  as  It 
struck  the  child  and  was  gone.  It  was  done  as 

quick  as  tbaL" 

He  said  the  child  Just  Jumped  off  the  side- 
walk to  go  across.  He  stated  he  thought  ha 
saw  the  child  cross  the  street  from  the  west 
side,  and  then  continued : 

"I  saw  him  step  np  tiebind  the  post.  Wheth- 
er he  came  clear  across  the  street  or  not.  I  don't 
know,  but  my  supposition  was  he  ran  acroas 
ahead  of  the  street  car,  and  stepped  up  behind 
the  post,  and  when  the  car  went  by  he  started 
to  go  bad!.** 

This  questloD  was  propounded  to  him : 

"And  it  is  still  your  Judgment  that  from 
where  the  boy  was  standing  that  Mr.  B«nnin^ 
hoven,  driving  the  automobile,  could  not  set  hini 
until  he  ran  out  Into  the  street?* 

He  answered : 

"It  is.  He  couldn't  see  him  until  fhe  boy 

stepped  out  from  the  pol&  I  couldn't  see  him 
from  where  I  was.** 

The  testimony  also  shows  that  at  the  very 
moment  of  the  accident  the  defendant  turned 
his  car  to  the  right,  away  from  the  child,  so 
that  be  collided  with  the  train,  and  that  it 
was  the  rear  fender  of  the  automobile  that 
struck  the  little  fellow. 

[1,2]  On  the  question  of  Intoxication  but 
one  witness  states  anything  connected  there- 
with, and  he  avers  that  Immediately  after  the 
accident  In  talking  with  the  defendant  he 
smelled  liquor  on  his  breath,  but  no  one  says 
that  tfae  defendant  was  Intoxicated. 

Recurring  to  the  allegation  of  negllgencew 
we  find  it  couched  In  these  terms : 

"The  defendant  was  carelessly  and  negligent^ 
ly  driving  said  automobUe  at  a  high  rate  ot 
speed,  and  operating  said  automobile  in  a  care- 
less and  negligent  manner,  and  carelessly  and 
negligently  failed  to  sound  any  signal  when  ap- 
proaching the  said  Sherman  Stanley  Sorsby." 

Under  section  2  of  cliapter  174  of  the  Laws 
of  1011,  known  as  the  Motor  Vehicle  Law, 
certain  spedflcatlons  are  laid  down  regarding 
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the  speed  of  Tdbldea.  Sabdlvlalon  11  reads 
thus: 

"In  passing  railroad  or  street  cara  operated 
in  any  citr,  tovn  or  viUaze  in  this  state,  ve- 
hicle* shall  be  so  operated  npon  that  side  of 
said  street  or  railroad  car  with  dae  care  and 
canticHi  that  the  aafetr  of  paaaengers  boarding 
or  alighting  from  mich  street  or  railroad  car 
shall  be  full;  protected,  and  for  that  purpose 
said  vehicle  shall  be  brought  to  a  stop,  if  nec- 
essary,  bat  upon  the  other  or  left  side  of  said 
street  or  railroad  car,  should  there  be  a  clear 

Sassage,  said  vehicle  shall  be  permitted  to  so 
icrease  its  speed  for  the  necessary  distance  to 
negotiate  a  safe  clearance  between  said  street 
or  railroad  car  and  said  vehicie  so  desiring  to 
pass,  and  tbe  rate  of  speed  requisite  and  nec- 
essary  so  to  do  shall  not  be  deemed  to  be  an  ex- 
cessive rate  of  speed,  having  due  regard  to  the 
wpeed  of  said  railroad  or  street  car." 

Subdivision  17  Is  as  follows : 

*^e  rate  of  speed  on  sll  streets,  roads  and 
hi^wajs  of  tiiis  state  shall  be  a  reasonable 
speed,  np  to  and  not  exceeding  twenty-five  miles 
an  hoar,  but  any  speed  in  excess  of  twenty-five 
miles  an  hour  upon  any  rnad  or  highway  of  this 
state  shall  be  an  unreasonable  speed  and  Is  pro- 
hibited by  this  act." 

If  the  plaintiff  had  alleged  the  rate  of 
speed  allowed  by  the  city  law,  and  had  met 
tbe  general  Issue  on  that  point  by  Introducing 
the  ordinance  with  proof  that  the  defendant 
was  gf^g  faster  than  the  permissible  maxl- 
mnm,  the  resnlt  would  have  been  a  situation 
to  vrhich  could  have  been  applied  tbe  doctrine 
of  the  majority  opinion  in  Kalldi  v.  Knapp, 
73  Or.  558,  142  Pac.  594.  145  Pac.  22,  to  the 
effect  that  violation  of  a  dty  ordinance,  al- 
though It  conflicts  with  an  act  of  the  Legla- 
tatlre  Assembly  Is  evidence  of  negligence. 
In  default  of  these  conditions,  however,  that 
case  does  not  apply,  and  the  present  contro- 
versy Is  Judicable  by  the  state  statute  men- 
tioned. 

Tbe  highest  rate  of  speed  attributed  to  the 
street  car  by  any  witness  Is  found  In  the  tes- 
tloKHiy  of  Mr.  Spanldlng  that  the  car  trav- 
eled 16  to  20  miles  an  hour,  and  that  the 
automobile  was  gaining  on  it  The  enact- 
ment referred  to  says  that  the  speed  requi- 
site and  necessary  to  pass  the  car  shall  not 
b«  deemed  to  be  an  excessive  rate.  This,  of 
conne,  must  be  taken  In  connection  with  the 
other  provision  prescribing  a  maximum  of  25 
miles  an  hour.  Nothing  further  Is  shown  on 
the  quesUoa  of  the  rate  at  which  tbe  auto* 
mobile  was  trav^lng  tlian  that  It  was  gain- 
ing on  the  car.  nils  would  be  true  If  It 
w^s  going  only  21  miles  an  hoar.  Admitted- 
ly there  may  and  often  will  be  cases  when  it 
would  be  gross  negligence  to  move  an  auto- 
mobile at  all;  but  In  a  rituatlon  defined  by 
the  statute,  nothing  else  h^ng  shown,  the 
motorist  Is  entitled  to  travel  as  the  law  per- 
mits. All  the  testimony  for  the  plaintiff, 
however*  shows  that  Uie  street  was  clear 
when  Bennlnghoven  turned  out  to  pass  the 
train.  The  child  was  not  in  sii^t,  butt  on 
the  contrary,  was  concealed  behind  the  tele- 
graph pole.  There  was  nothing  whatever  to 
Intimate  his  presence  to  the  defendant,  and, 
even  if  the  latter  had  known  tbat  the  llttte 


one  was  standing  on  the  curb  by  the  tele- 
graph pole,  still  the  tact  would  have  re- 
mained tbat  he  was  In  a  place  of  safety. 

The  way  was  clear  to  the  driver  of  the  au- 
tomobile. He  was  doing  what  the^Ertatute 
expressly  permits  him  to  do,  and  he  was  do- 
ing it  In  a  lawful  manner  without  any  sf^- 
gestlon  of  the  presence  of  tbe  boy.  The  lit- 
tle ftilow  stepped  out  into  the  street,  and 
bad  but  3  or  4  feet  to  traverse  before  he  col- 
lided with  the  defendant's  vehicle.  Oonsld- 
erlDg  the  matter  most  favorably  t<a  the 
plaintiff.  It  Is  plain  that.  In  order  to  av(^ 
the  collision,  the  defendant  would,  have  had 
to  travel  at  least  the  length  ot  his  machine 
before  the  child  covered  the  S  or  4  feet  Un- 
der such  circumstances  with  the  appliances 
at  band  no  human  agency  could  have  stc^ 
ped  the  automobile  In  time  to  prevent  the 
aciddent  Tbe  defendant  did  everything 
within  his  power  to  avoid  the  child,  turning 
hia  car  so  far  to  the  right  that  he  collided 
with  the  train.  The  misfortune  wonid  have 
happened  if  the  automobile  had  been  going 
only  5  miles  an  hour.  To  hold  the  d^endant 
liable  In  those  conditions  would  be  tanta- 
mount to  making  him  an  absolute  Insurer 
against  all  manner  of  casualties  happening 
to  any  one  on  the  street  while  he  was  pass- 
ing. 

Tbe  case  presented  Is  like  tbe  hypothesis 
su^ested  by  Mr.  Chief  Justice  Bean  In  Wal- 
lace V.  Suburban  Railway  Co..  26  Or.  174, 
177,  37  Pac.  477,  478  (25  L.  R.  A.  663): 

"If  we  assume,  as  does  the  argument  for  the 
defendant  that  the  child,  vrithout  the  fault  or 
negligence  of  the  defendant,  suddenly  and  un- 
expectedly appeared  on  the  track  immediately 
in  front  of  the  car,  we  might  conclude  that  hwc 
death  was  an  unavoidable  accident,  and  that  the 
rate  of  speed  would  be  immatenal,  for  upm 
such  an  appearance  upon  the  track  no  precau- 
tion could  have  prevented  the  accident" 

In  that  case  the  court  refused  to  apply  the 
principle  thns  announced  by  the  learned 
Judge  because  the  facts  were  In  controversy. 
Here  there  is  no  dispute  on  tbat  score.  It  Is 
unquestioned  that  the  child  hitherto  con- 
cealed by  the  pole  suddenly  and  unexpected- 
ly stepped  out  into  tbe  street  evidently 
alongside  of,  and  not  in  front  of,  the  auto- 
mobile and  collided  with  the  back  fender. 
So  far  as  the  speed  is  concerned  the  pity  Is 
that  tbe  defendant  was  not  driving  at  a 
much  greater  rate;  for  then  he  might  have 
escaped  the  baby's  impact 

On  the  subject  of  failure  to  ^ve  an  alarm 
Mr.  .Chief  Justice  Magie,  writing  In  Graham 
V.  Consol.  Traction  Co..  64  N.  J.  Law,  10,  13, 
44  Atl.  964.  965,  says: 

"The  clear  evidence  is  that  the  boys,  in  their 
play  on  the  sidewalk,  gave  no  indication  tbat 
they  intended  to  cross  the  track.  No  signal  nor 
warning  as  to  them  would  have  been  appropri- 
ate or  required.  When  they  rushed  from  the 
sidewalk  and  ran  directly  in  front  of  tbe  car, 
the-  motormon  made  every  effort  to  arrest  the 
motion  of  the  car.  Tlie  car  was  visible  and  vis- 
ibly moving;  the  signal  by  the  goog  would  have 
been  of  no  avail.  From  the  evidence  an  infer- 
ence of  faihire  of  duty  in  titis  respect  coaM 
not  reasonably  be  drawn." 
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In  that  Instance  tbe  decedent  was  a  boy  of 
four  years  and  four  months  of  age  whom  the 
motorman  saw  playing  on  the  sidewalk  ad- 
jacent to  the  street  on  which  the  car  was 
passing.  The  present  case  is  much  stronger 
because  the  little  fellow  was  concealed  from 
the  view  of  the  defendant  and  gave  no  inti- 
mation that  he  was  moving,  or  likely  to  move. 
In  Stahl  T.  SoUenberger,  246  Pa.  623,  92  Atl. 
920,  a  little  boy  suddenly  ran  from  ttie  foot- 
way on  a  bridge  Into  the  driveway  provided 
for  vehicles  and  was  killed.  The  court  said: 

"The  defendant  cannot  fairly  or  reasonably 
be  charged  with  negligence  in  failing  to  stop  his 
automobile  and  avoid  the  accident,  unless  it  ap- 
peared that  the  boy  entered  the  roadway  at  e 
Bufficieot  distance  from  the  automobile  to  permit 
of  Its  being  stopped  -before  the  collision  occurred. 
If  die  boy  suddenly  left  the  footway,  at  a  place 
where  the  driver  had  no  reason  to  expect  him 
to  do  8o.  and  ran  directly  in  front  of  the  auto- 
mobile, the  result  could  hardly  have  been  other 
than  disastrous,  even  though  the  machine  had 
been  moving  at  a  very  reasonable  rate.  •  *  * 
But  in  the  present  case,  with  no  evidence  that 
the  child  appeared  upon  the  roadway  In  front 
of  the  car  at  any  appreciable  distance  ahead  of 
it,  and  with  no  circumstance  shewn  that  would 
tend  to  suggest  to  the  driver,  prior  to  the  hap- 
pening of  the  accident,  the  probability  of  the 
boy  leoving  the  footway,  or  getting  into  dnn- 
ger  upon  the  drivpway,  we  think  the  trial  court 
was  right  in  holding  that  there  was  not  suffi- 
cient proof  of  any  negligence  causing  the  acci- 
dent, on  the  part  of  the  defendant,  to  justify 
the  Bubmission  of  the  question  to  the  jury." 

Otiier  InstructlTe  precedents  are  Cnrley  r. 
Baldwin  (R.  I.)  00  Atl.  1;  Hyde  r.  Hnblnger. 
87  Conn.  704.  87  Atl.  790;  Paol  r.  Clark,  161 
App.  Dlv.  456,  145  N.  T.  Supp.  085;  Perry 
T.  Macon  Con8(dldated  St.  Ry.  Co.,  101  Ga. 
40a  29  S.  B.  304.  3  Am.  Neg.  Rep.  755;  Win- 
ter T.  Van  Blarcom.  258  Ha  418.  167  S.  W. 
408. 

In  brief,  the  allegatloa'  of  exceaslTe  speed 
is  not  proven  when  measured  by  the  motor 
vehicle  law,  which  Is  the  legislative  stand- 
ard. Owing  to  the  admitted  suddenness  with 
which  the  diUd  appeared  from  bis  conceal- 
ment behind  the  pole,  the  accident  was  un- 
avoidable, and  the  rate  of  speed  therefore  be* 
came  immaterial,  because,  no  matter  how 
fast  or  slow  the  defendant  was  traveling, 
there  was  no  time  after  be  discovered  the 
child  that  he  could  have  stopped  the  car  soon 
enough  to  avoid  hurting  hlnu  On  the  con- 
trary, the  evidence  for  the  plaintiff  affirma- 
tively shows  that  by  swerving  to  the  right 
all  was  done  that  was  humanly  possible  un- 
der the  circumstances  to  prevent  Injury  to 
the  boy.  GonsiderlDg  the  statute  and  giving 
to  the  plalntitr  every  Inference  that  can  be 
drawn  from  bis  own  testimony,  he  has  not 
proven  any  legal  blame  against  the  defend- 
ant The  loss  of  his  sprightly  little  son  Is 
no  doubt  a  sever  affliction  to  the  parent,  but 
It  does  not  justify  the  visitation  of  a  money 
judgment  upon  the  defendant  It  is  unneces- 
sary to  consider  the  other  questions  raised 
by  the  appeal. 

The  judgment  of  the  circuit  court  is  re- 


versed, with  directions  to  enter  a  judgment 
of  nonsuit  In  favor  of  the  defendant. 

EAKIN,  J.,  absent  BEA^,  J.,  dlssenta. 
HARRIS.  J.,  concurs  in  the  resulL 


  (88  Or.  188) 

OIiIYER  v.  CRANE  et  sL 

(Supreme  Court  d  Or^on.    Dec.  12,  1016L) 

1.  Attobnbt  and  Cxjkrt  «=»105— Aotioit  fob 
Fsks  —  Answm  —  Oontinoeivt  Feb  Coir- 

TBACT. 

In  an  action  for  attorney's  fees,  whne  the 
complaint  alleged  that  the  fees  were  in  |Mrt 
agreed  upon  and  asked  for  a  reasonable  valne  of 
the  balance,  an  answer  generally  denying  allega- 
tions of  the  complaint  "except  as  hereinafter  al- 
leged," and  Uien  alleging  that  the  services  were 
rendered  on  a  contingent  fee  and  no  damages 
were  recovered,  was  sufficient  to  raise  the  issue 
that  plaintiS  was  empl(ved  on  a  contingntt  fee 
contract 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  H  865-367;  Dee.  Dig.  <8=> 

165.1 

2.  Appeal  and  Ekbob  «=»1151  (3)— Disposi- 
tion OF  THE  Case— Incbbasino  Jodomeht 
—Undisputed  Evidence. 

In  an  action  for  attomeyg  fees,  where  the 
evidence  as  to  part  of  the  employment  and  the 
reasonable  value  of  the  services  rendered  there- 
under was  undisputed,  but  the  jury  returned  a 
verdict  only  for  the  amount  actually  expended 
by  the  attorney,  the  Supreme  Court  will  add 
to  the  judgment  the  uocontroverted  value  of 
the  services  not  contested. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

In  Banc;  Appeal  from  Clreoit  OoorCt 
Unim  County;  J.  W.  Knowles,  Judge. 

ActifHi  by  Turner  Oliver  against  Snsan 
Crane  and  otbers.  Judgmmt  for  the  plain- 
tiff for  a  part  mly  of  the  amount  dalmed. 
and  he  appeals.   Judgment  modified. 

Testimony  on  behalf  of  the  defendants  in 
relation  to  the  contract  Involved  in  the  lint 
cause  of  action  was  given  as  follows: 

"He  was  employed  to  fight  the  company.  I 
asked  him  how  mudi  percentage  he  wanted,  and 
he  said  $10  on  the  $100  for  the  first  $600.  and 
after  that  $25 — what  he  got  It  was  to  come  out 
of  what  he  got  out  of  it  if  we  sold  it  to  the 
company." 

Tills  was  an  action  to  recover  the  value  of 
legal  services  rendered  by  plaintiff  to  defend- 
ants. The  first  cause  of  action  alleged  that 
In  November,  190S,  defendants  became  joint- 
ly Indebted  to  Ramsey  &  Oliver  in  the  sum 
of  $316.67  for  services  rendered  as  attor- 
neys In  defending  an  action  brought  against 
defendants  by  the  Oregon  Railroad  &  Navi- 
gation Company;  that  thereafter  defendants 
employed  said  firm  to  try  said  action  in  the 
Supreme  Court  of  the  state  of  Oregon  aa 
appeal,  agreeing  to  pay  a  reasonable  com- 
pensation therefor  and  to  repay  any  moneys 
they  should  advance  on  said  appeal;  t^iat 
said  firm  did  try  the  action  in  the  Supreme 
Court;  that  their  services  were  reasonably 
worth  $250,  and  that  they  advanced  a  flllnc 
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fee  of  $10  and  $32  for  printing  brl^,  no  part 
of  which  ha&  been  repaid,  except  the  sum  of 
940 ;  that  tbe  caae  was  sent  back  to  Uie  dr- 
calt  court  tor  retrial,  and  was  afterward 
dismissed  hj  the  plaintiff,  Oregon  Railroad 
A  Mavigatlon  Company,  and  that  there  is 
now  due  and  owing  from  said  defendants 
for  said  serrlces  the  snm  of-  f568.67 ;  that 
Ramsey  has  assigned  his  Interest  to  plaintlfF. 
For  a  second  canse  of  action  it  was  alleged 
that  in  October,  1900,  the  defendants  employ- 
ed plaintiff  to  bring  any  necessary  action  or 
actions  to  enforce  th^  rights  against  the 
Or^n  Railroad  &  Navigation  Company  in 
certain  real  estate  owned  by  defendants  in 
La  Grande,  Dr..  which  the  said  company  had 
seized  and  appropriated  to  their  own  use, 
and  to  defend  any  action  that  might  be 
brought  against  defendants  concerning  said 
lands  by  said  company,  and  agreed  to  pay 
him  a  reasonable  compensation  for  his  serv- 
ices; that  pnrsuaat  to  this  agreement  plain- 
tiff commenced  an  action  In  ejectment  against 
said  company,  which  was  tried  oat  in  the 
drcDlt  court,  and  that  the  reasonable  ralue 
of  plaintiff's  services  in  said  court  was  $500, 
and  that  plalntlft  advanced  costs  for  trial 
and  reporter's  fees  amounting  to  $16.50; 
that  said  action  was  appealed  to  the  Supreme 
Court  by  both  parties,  and  that  plaintiff's 
services  in  trying  the  case  In  tbe  Supreme 
Court  were  worth  $154.80,  which  defendants 
undertook  and  promised  to  pay;  that 'there 
Is  due  In  said  behalf  $1,171^0.  For  a  third 
cause  of  action  plaintiff  alleges  that  In  De* 
cember,  1910,  the  defendants  employed  him 
to  commence  an  action  of  ejectment  In  the 
circuit  court  against  the  city  of  La  Grande 
in  respect  to  lands  owned  by  them,  and 
agreed  to  pay  him*  what  his  services  should 
be  reoscmably  worth;  that  said  action  Is  still 
pending,  and  that  (100  Is  a  reasonable  com- 
pensation for  said  services.  Defendants  an- 
swered the  first  cause  by  a  general  denial 
"except  as  hereinafter  alleged,"  and  by  what 
Is  termed  a  further  and  separate  answer 
they  allege: 

"Hat  they  are  not  Indebted  in  any  sum  of 
money  whatever  to  Rams^  &  Oliver,  or  to  the 
I^aintiff,  for  that  the  litigation  moitloned  in 
the  first  cause'  of  action  was  to  be  conducted 
by  said  Ramaey  &  Oliver  on  a  contiDgent  fee, 
whereby  they  were  to  have  one-third  of  the  dam- 
age recovered,  and  were  to  pay  the  costs  of  said 
litigation  tbemsdvea,  and  hold  tbe  defendants 
harmless  therefrom ;  tbat  no  damages  were  re- 
covered, and  defendants  allege  that  they  do  not 
owe  Ramsey  &  Oliver  or  the  plaintl£F  anything 
for  said  or  any  servicee." 

There  was  a  like  general  denial  of  the  sec- 
ond cause  of  action,  and  an  afflrmatlve  al- 
lotion  in  re^>ect  thereto  as  follows: 

"That  with  respect  to  the  litigation  referred 
to  in  defendant's  second,  further,  and  separate 
answer  and  defense  the  defendants  entered  into 
an  agreement  with  the  plaintiff  whereby  he  was 
to  furnish  the  legal  services  in  connection  with 
said  litigation  on  a  contingent  fee  of  one-third 
of  the  damages  recovered;  tbat  the  defendanU 
recovered  in  said  action  the  sum  of  $1  damages. 


whereby  ihej  owe  the  plaintiff  <me-tiilrd  of  said 
amount,  and  no  raore.'*^ 

As  to  the  third  cause  of  action  there  was 
a  general  denial  coupled  with  the  words  "ex- 
cept as  hereinafter  alleged,"  but  nothing  la 
affirmatively  pleaded  In  the  answer.  Motions 
to  strike  out  each  separate  answer  were  In- 
terposed and  overruled,  as  were  demurrers 
to  each  of  the  defenses;  and,  a  reply  having 
been  filed,  the  case  went  to  trial,  and  the 
plaintiff  had  a  verdict  and  Judgment  for 
$223.63,  from  which  he  appeals. 

Turner  Oliver,  ct  La  Grande  (Joel  H.  Rich- 
ardson, of  La  Grande,  on  the  brief),  for  ap- 
pellant, a  H.  Finn  and  Crawford  &  Eakin, 
all  of  La  Orand^  on  the  brief,  for  respond- 
ents. 

PER  GTJRIABf.  [1]  Taken  as  a  whole,  the 
denials  to  the  first  two  causes  of  action  are 
sufficient  to  raise  tbe  issues  to  whitdi  the  de- 
fendants' testimony  was  directed.  Objection 
was  made  to  the  admission  of  certain  letters 
of  plaintiff  to  the  defendants,  but  we  are  of 
the  opinion  that  they  had  at  least  a  remote 
bearing  upon  the  Issues  tried  and  were  ad- 
missible. 

[2]  As  to  the  third  cause  of  action  the  tes- 
timony of  plalntUt  indicated  that  plaintiff 
was  employed  as  alleged,  and  that  the  serv- 
ices were  worth  tbe  sum  of  $100,  and  this 
testimony  was  uncontrorerted.  The  court 
should  have  directed  the  Jury  to  Include  this 
amount  In  any  verdict  which  tbey  might 
render.  It  Is  apparent  that  the  Jury  return- 
ed a  verdict  for  plaintiff  only  for  the  amounts 
of  money  actually  expended  by  him  on  be- 
half of  the  defendants,  and  we  will  add 
thereto  tbe  sum  of  $100  for  services  In  the 
case  against  the  dty  of  La  Grande  and  af- 
firm the  Judgment  as  so  amended.  The  plain- 
tiff will  have  Judgment  here  for  the  sum  of 
$323.63,  and  his  costs  and  disbursementa  In 
this  court  and  In  the  circuit  court. 


(82  Or.  171> 
BQST  V.  PARKBS,  Justice  of  Peace.  . 

(Snpreme  Court  of  Oregon.  Pea  12. 1916L) 

MAnoAMus  <&=>44  —  Subjects  of  Rbuev  — 
Change  of  Venub. 
L.  O.  L.  {  2432,  providing  that  tbe  justice 
of  tbe  peace  may  change  the  place  of  trial  when 
it  appears  from  tbe  affidavit  of  a  party  that  tbe 
justice  is  so  prejudiced  against  the  party  mak- 
mg  the  motion  that  he  cannot  expect  an  im- 
partial trial  before  such  Justice,  does  not  re> 
quire  a  Justice  of  tbe  peace  to  grant  a  change 
of  Tcnue  upon  the  mere  assertion  of  tbe  party 
that  tbe  justice  Is  prejudiced,  and  therefore  an 
alternative  writ  of  mandamus  to  compel  a  jus- 
tice of  the  peace  to  grant  a  change  of  venue, 
which  contams  no  showing  as  to  prejudice,  ex* 
cept  the  conclusion  of  tbe  party  applying  for 
the  change,  must  be  quashed  under  L.  O.  L.  | 
613,  authorizing  mandamus  to  require  action 
by  an  inferior  court  in  the  discharge  of  its 
functions,  but  not  to  control  judicial  discretion, 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  «  90.  91 ;  Dec.  Dig.  €=944.1 
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la  Banc.  Appeal  from  Circuit  Court, 
Umatilla  Coonty ;  Gilbert  W.  Phelps,  Judge. 

Mandamus  by  J.  A.  Best  against  Joe  H. 
Parkes,  Justice  of  the  Pace  for  Pendleton 
District,  Umatilla  County.  AlteniaUTe  writ 
quashed*  and  plaintiff  appeals.  Affirmed. 

The  platntUr  sought  by  mandamus  to  com- 
pel the  defendant,  a  justice  of  the  peace,  to 
change  the  place  of  trial  of  a  criminal  action, 
wherein  the  plaintiff  here  was  the  defendant. 
In  the  alternatlTe  writ  issued  by  the  circuit 
court  there  appeared  a  history  of  the  criminal 
action  against  the  plaintiff,  showing  that  it 
was  brought  to  issue,  and,  after  stating  the 
filing  of  a  motlMi  and  affidavit  for  change  of 
Tenue,  the  writ  contains  this  averment: 

"That  the  said  J.  A.  Best  duly  and  rezularly 
■wore  to  the  said  affidavit,  and  stated  tnemn, 
under  oath,  that  the  said  J.  A.  Best  knew  the 
said  Joe  H.  P&rkes,  justice  of  the  peace  for 
Pendleton  district;  that  the  said  Joe  H.  Parkes. 
Justice  of  the  peace  for  said  district,  is  so  prej- 
udiced against  the  defendant  that  the  defendant 
could  not  expect  a  fair  and  Impartial  trial  be- 
fore  the  saia  justice.** 

Other  recitals  are  to  tbs  effect  that  the 
Justice  refused  to  grant  a  change  of  the  place 
of  trial,  and  he  was  required  to  show  cause 
why  he  did  not  transfer  the  hearing  to  some 
other  justice.  Upon  the  return  and  the  reply 
thereto  the  writ  was  quashed,  and  the  plain- 
tiff appealed. 

Alger  Fee,  of  Pendleton  (Fee  &  Fee,  of  Pen- 
dleton, on  the  brief),  for  appellant.  Geo.  M. 
Brown,  Atty.  Gen.,  of  Salem  (Frederick 
Stelwer,  Dlst  Atty.,  of  Pendleton*  on  the 
brief),  for  respondent, 

PBB  CURIAM.  It  Is  provided.  In  sub- 
stance, in  section  2432,  L.  0.  L.,  that  the  jus- 
tice may  change  the  place  of  trial  when  it 
appears  from  the  affidavit  of  a  par^  either 
that  the  Justice  is  a  party  to  or  directly  In- 
terested in  the  event  of  the  action  or  con- 
nected by  consanguinity  or  affinity  within  the 
third  degree  with  the  adverse  party  or  those 
whom  he  represents;  (2)  "that  the  justice  Is 
so  "prejudiced  against  the  party  making  the 
motion  that  he  cannot  expect  an  impartial 
trial  before  such  justice;"  and  (3)  that  the 
convenience  of  parties  and  witnesses  will  be 
promoted.  Section  613,  U  O.  U,  relating  to 
mandamus,  authorizes  It  to  require  actidn 
by  an  inferior  court  in  the  discharge  of  Its 
functions,  but  says  it  shall  not  control  ju- 
dicial discreUoD. 


It  may  be  admitted  that  when  the  showinff 
made  befon  the  inferior  court  ccmcluslvely 
establishes  a  situation  requiring  a  chauge 
of  venne  under  the  statute,  the  writ  will  Is- 
sue*  compiling  the  action  desired.  A  case  of 
this  Und  is  Krumdlck  v.  Crunq;).  98  Cat  117, 
82  Pac.  800,  where  it  was  admitted  on  the 
record  that  the  Judge  was  disqualified  be- 
cause he  had  been  of  counsel  In  the  very  cas& 
The  statute  in  that  case  used  the  mamlatoiy 
language  that  the  venue  "most"  be  dianged 
under  such  conditions.  The  other  cases  cited 
by  the  plaintiff  are  lai^ly  vffon  tne  same 
lines.  The  question  hen  is  wheOier  such  a 
showing  la  made  in  the  writ.  The  allegation 
quoted  is  all  that  appears  in  the  record  about 
what  was  charged  befbre  ttie  Justice  to  lih 
duce  a  change  in  the  place  of  trial  There 
ara  no  focts  stated  from  which  an  Impartial 
Jodge  could  draw  the  same  conduslon  reach- 
ed by  the  plmder  or  the  affiant  that  the  Jus- 
tice wRa  prejudiced.  The  excerpt  from  the 
writ  Is  not  aided  by  the  case  of  Rugenstela 
T.  Ottenhelmer,  78  Or.  871.  152  Pac  215. 
Tliere  the  affidavit  set  out  the  very  language 
used  by  the  judge  whose  fairness  was  im- 
pugned. The  words  he  used  were  not  dL^ut- 
ed.  They  clearly  Indicated  a  decided  hoatllp 
Ity  on  his  part  towards  the  defendant.  The 
situation  there  portrayed  Is  quite  dlffeient 
from  the  one  In  question,  where  merely  the 
conclusion  of  the  affiant  Is  embodied  in  the 
statement. 

In  the  very  nature  of  things  the  judge  hini- 
aelf  Is  called  upon  to  determine  his  own  bias 
on  the  one  hand  or  freedom  from  partiality 
on  the  other.  Before  his  decision  can  be  dis- 
turbed by  mandamus,  sufficient  must  appear 
In  the  showing  made  before  him  and  repro- 
duced before  the  court  Issuing  the  writ 
whereby  the  latter  tribunal  can  determine,  as 
a  matter  of  law,  that  the  Justice  Is  Indeed 
prejudiced  within  the  meaning  and  extent  of 
the  statute.  To  hold  otherwise  would  be  to 
substitute  the  Interested  Judgment  of  a  liti- 
gant for  the  judldui  function  of  the  officer. 
The  law  does  not  vest  In  the  accused  the  dis- 
cretion of  selecting  the  court  In  which  he 
will  be  tried,  yet  he  could  enforce  that  as 
a  principle  If  It  were  sufficient  for  him  barely 
to  say  that  the  Judicial  officer  Is  prejudiced 
against  him. 

The  decision  of  the  dicnlt  court  U  afflimed. 

BEIAN,  J.,  took  no  part  In  tba  consideration 
of  this  case. 


Digitized  by 


Google  * 


Cat) 


IN  RE  KBI£X>*S  ESTATB 


257 


{173  Cal.  m) 

In  re  KBIEG'S  ESTATE. 

EKIEQ  et  aL  t.  COOLEX  et  aL 

(S.  V.  7T47.) 

(Supreme  Coart  of  California.   Not.  27,  1916. 
Rehearing  Denied  Dec.  21,  1916.) 

WtLU  «=>507(1>— Natobb  of  Estate  Creat- 
ed—Homestead— Dktise  IN  Fee. 

In  view  of  Code  Civ.  Proc.  S§  1465-1468.  as 
to  setting  aside  property  for  toe  widow,  etc., 
a  will  reading,  ''to  my  *  •  •  wife  •  •  • 
I  bequeath  ana  devise'^  a  certain  sum,  and  con- 
tinuii^,  in  another  sentence^  "Thia  in  addition 
to"  the  homestead,  describing  it,  "to  which  she 
shall  he  entitled  and  which  I  hereby  request  the 
court  to  set  apart  to  ber,"  did  not  devise  to  the 
wife  the  fee  of  the  homestead,  which  was  de- 
ceased's separate  property. 

[Ed.  Kote.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  1319,  1822,  1326;  Dec  Dig.  «S=» 
697(l).f 

Department  2.  Appeal  from  Superior 
Court,  Ctt7  and  County  of  San  Fraadsco; 
J.  V.  C<^ey,  Judge. 

In  the  matter  of  the  estate  of  Anton  Krieg. 
Margaret  Krieg  and  Another  filed  a  petition, 
whic^  was  opposed  by  Louisa  Street  Cooley 
and  others  and  from  an  order  and  decree,  pe- 
titioners appeal.  Affirmed. 

toiu  Suden  &  turn  Suden,  of  San  Francisco, 
for  appellants.  Corbet  &  Selby  and  Edgar 
D.  Peixotto,  all  of  San  Francisco,  for  re- 
Oiiondents. 

MELVIN,  J.  Anton  Krieg  died  testate, 
leaving  a  widow,  adult  children  by  his  first 
wife  and  a  minor  child  by  his  second  wife. 
The-  children,  including  the  minor,  were  to 
tafce  the  residuiun  of  the  estate  by  definite 
fractional  parts.  The  will  provided  for  the 
widow  as  follows: 

"To  my  beloved  wife  Margaret  Krieg,  I  be- 

aueath  and  devise  the  sum  of  thirty,  thousand 
ollars  ($30,000).  This  in  addition  to  the  reel 
property  now  occupied  by  us  as  our  home  on  iSan 
Bruno  avenue,  having  a  frontage  of  seventy-five 
feet  by  a  depth  of  one  hundred  feet,  together 
with  aU  the  furniture  and  household  utensils 
therein  contained  to  which  she  shall  be  entitled 
and  which  1  hereby  request  the  court  to  set 
apart  to  her  and  our  minor  child  Lawrence  as  a 
homestead: 

"In  view  of  the  fact  that  all  my  property  was 
acquired  by  me  before  my  marriage  to  my  wife 
and  is  separate  property,  I  ask  my  wife  to  ac- 
cept the  foregoing  proviaion  made  for  her  in 
lieu  of  all  right  of  community  and  in  full  of  her 
distributive  ahare,  either  as  heir  at  law  or  other- 
wise, subject  however  to  a  further  reasonable 
family  iiUuwance  to  be  fixed-by  the  court: 

"In  case  my  wife  Margaret  Krieg,  contrary  to 
my  wishes  and  expectations  insists  on  receiving 
her  share  of  the  community  property,  if  any  there 
is,  then  it  is  my  will  that  she  shall  receive  her 
said  share  of  the  conminnity  property  but  shall 
take  nothing  else  under  this  will  except  the 
homestead  and  a  reasonable  ftunily  allowance." 

Administration  of  the  estate  proceeded  as 
usual  until  Margaret  Krieg  and  her  son 
Lawrence  Krieg  filed  a  petition  asking  that 
the  real  property  described  in  the  above  quo- 
tation be  set  apart  to  them  as  a  homestead, 
but  that  the  fee  be  found  to  be  in  Margaret 


Krieg.  The  elder  children  of  the  testator  op- 
posed such  disposition  of  the  property,  and 
after  a  full  hearing  the  court  held  with  them 
that  the  widow  was  not  entitled  under  the 
terms  of  the  will  to  a  distribution  of  the 
land  in  fee.  An  order  was  made  setting 
apart  the  property  in  question  to  Margaret 
Krieg,  the  widow,  as  a  homestead  for  her 
life,  and  to  Lawrence  Krieg,  the  minor,  dur- 
ing the  term  of  his  minority.  From  this  or- 
der and  the  decree  this  appeal  is  taken. 

The  sole  question  is  whether  or  not  the 
will  justified  the  ruling  of  the  probate  court 
upon  the  meaning  of  the  language  relating 
to  the  property  occupied  by  the  widow.  •  Th&t 
it  was  separate  property  is  necessarily  con- 
ceded. Such  property  may  ordinarily  be  set 
apart  to  the  survivor  or  the  children  for  a 
limited  time  only,  to  be  determined  by  the 
court  Code  Civ.  Proc.  SS  1465-1468,  inclu- 
sive. When  so  set  apart  the  property  re- 
mains subject  to  administration.  Unless  the 
language  of  the  will  compels  a  different  In- 
terpretation thp  court  has  done  with  this 
separate  property  of  the  testator  all  that  un- 
der the  law  it  may  do. 

Turning  to  that  Instrument,  we  see  that 
the  btxiuest  of  *30,000  to  Mrs.  Krieg  is  con- 
tained In  a  distinct  and  wholly  unambiguous 
sentence.  To  be  sure,  that  sentence  does  con- 
tain the  word  "devise,"  but  that  verb  Is  so 
commonly  misapplied  to  bequests  of  personal 
property  that  its  use  here  is  of  no  great  sig- 
nificance. Ogle  V.  Tayloe,  49  Md.  15S-177; 
Logan  V.  Logan,  11  Col.  44,  17  Pac.  99 ;  Bar- 
ry V.  Barry,  15  Kan.  587 ;  Lelgbton  v.  Shel- 
don, 16  Minn.  243.  The  punctuation  forbids 
us  from  transferring  that  word  Into  the  nest 
sentence,  as  appellant  suggests  that  we 
should  do,  and  making  It  apply  to  the  realty 
therein  described.  Examining  the  next  sen- 
tence, we  find  that  It  contains  no  words  of 
deviae  applying  to  the  home  on  San  Bruno 
avenue.  It  Is  suggested  that,  as  the  court 
had  the  right,  Independently  of  the  will,  to 
set  aside  the  home  and  the  personal  property 
ex^pt  from  execution  to  the  use  of  the  wid- 
ow and  the  minor  soa  of  decedent,  the  lan- 
guage Is  futile  and  unnecessary,  unless  we 
give  to  it  some  dlsposltory  force.  It  we 
grant  this  to  be  true,  still  do  we  look  in  rain 
for  the  words  of  devise.  "This  In  addition 
to,"  are  not  an<^  words,  nor  are  the 
words  "to  which  she  shall  be  entitled."  This 
last  expression  clearly  refers  to  her  right  and 
that  of  her  son  to  a  limited  hoiAestead  aa 
the  separate  real  property  and  to  the  use  of 
the  exempt  personalty.  There  is  no  ambigui- 
ty in  the  language.  The  paragraph  ccmtaln- 
ing  the  bequest  of  money  to  Mrs.  Krieg  and 
the  request  to  the  court  neither  by  directioQ 
nor  implication  disposes  of  the  fee  to  the 
property  on  San  Bruno  avenue;  but  we  do 
not  agree  with  appellant  In  the  belief  that, 
interpreted  as  a  request  or  direction  to  the 
court  to  do  something  which  might  tiave  been 
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done  wltbont  any  suggestion  on  the  part  of 
the  testator,  the  language  becomes  futile  or 
redundant.  Read  as  a  whole,  the  will  exhib- 
its, not  only  a  desire  on  the  part  of  Mr. 
Krleg  to  dispose  of  hia  property  to  the  natu- 
ral objects  of  his  bounty,  but  also  a  wish  to 
Justify  the  division  as  a  fair  and  proper  one. 
For  example,  he  asks  his  wife  to  accept  the 
provision  made  for  her  because  he  considers 
It  "fair  and  Just"  StraUarly  defending  the 
division  of  the  residue  among  his  children, 
the  testator  uses  this  language: 

"I  desire  to  say  that  the  unequal  divisions  of 
the  residue  of  my  estate  made  among  my  chil- 
.dren  is  for  the  reason  that  I  have  during  my 
life  time  made  Tarioua  and  sundry  payments  and 
advancements  to  them.  I  have  deducted  these 
advances  in  apportioning  these  bequests,  and 
hereby  provide  that  no  further  deductions  be 
made'on  account  thereof  for  past  advances." 

The  estate  was  of  a  value  vt  about  $166,- 
000;  It  was  the  evident  intention  of  the  tes- 
tator to  call  attention  to  the  fact  that  the 
money  left  his  widow  would  not  be  the  sole 
means  of  her  support  after  his  death,  and  he 
therefore  pointed  out  to  her  and  the  other 
heirs  the  power  of  the  court  in  the  premises. 
It  makes  no  difference  whether  his  request 
to  the  court  was  merely  precatory,  or  amount- 
ed to  a  direction  which  the  Judge  sitting  in 
probate  was  bound  to  follow.  The  fact  re- 
mains that  the  property  was  set  aside  Just  as 
the  will  indicated  the  testator's  desire  to 
have  it  assigned,  and  his  purpose  was  there- 
fore consummated. 

The  order  and  decree  from  which  the  ap- 
peal Is  taken  are  aiUrmed. 

We  concur:  HENSHAW.J.;  LOBIOAN.J. 


(173  Cal.  875) 

In  re  STONE'S  ESTATE. 


(U  A.  4955.) 


(Supreme  Court  of  Galiforaia.    Nov.  18.  1910.) 

1.  Appeal  and  Ebbor  «=»628(1)— Late  Vn^ 

ING  OF  TRANSCBIPT — MiSTAKC 

Where  there  is  sufficient  showing  to  warrant 
the  conclusion  that  appellant  understood  she  had 
paid  all  charges  required,  including  the  filing  in 
the  Supreme  Court  of  the  transcript  on  appeal, 
and  that  her  mistake  in  such  regard  was  not  in- 
excusable, the  Supreme  Court  will  not  dismiss 
the  appeal  because  the  transcript  was  not  filed 
vittim  Uie  time  prescribed  by  the  rules. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Drror,  Gent.  Dig.  H  2750,  2767-2764;  Dea  Dig. 
^628(1).] 

2.  Appeal  ano  Ebrob  ^=>419(2)— Notice  or 
Appeal— CoNSTBUcno  N. 

In  proceedings  to  contest  a  will,  contestant's 
notice  of  appeal,  filed  June  24, 1916,  stating  that 
contestant  appealed  "from  the  judgment  on  the 
verdict  of  the  jury  made  and  entered  in  the  su- 
perior court  on  the  27th  day  of  April,  1916,  in 
favor  of  said  proponent  and  defendants,"  should 
be  construed  as  showing  an  appeal  from  the 
formal  judgment  of  the  superior  court,  admit- 
ting the  will  to  probate,  filed  June  10,  1916, 
though  not  entered  until  June  2S,  1916,  rather 
than  as  one  from  the  verdict  of  the  jury,  receiv- 
ed and  filed  April  27, 1916,  on  the  single  issue  of 
undue  influence,  or  from  aa  attempted  clerk's 


jndgment  for  costs  Sled  April  27,  1016,  which 
had  not  l>een  entered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Oent  Dig.  }  21^;  Dec.  Dig.  «=3>410(2).] 

3.  Appeal  ano  Brbob  «=»337(2>— Pbeuatttsi 

Taking  op  Appeal— Statute. 
Under  Code  Civ.  Proc  S  1715,  amended  In 
1911  (St.  1911,  p.  400)  to  provide  that  the  ap- 
peal may  be  taken  at  any  time  after  the  order, 
decree,  or  Judgment  is  made  or  rendered,  bat  not 
later  than  60  days  after  the  same  is  entered  in 
the  minute  book  of  the  court,  in  proceedings  to 
contest  a  will,  where  contestant's  appeal  was 
taken  after  the  rendition  or  making  of  the  Jndg- 
ment of  the  superior  court,  it  was  not  premature- 
ly taken  because  taken  four  days  before  entry 
of  the  judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {  1877 ;  Dec  Dig.  «»337(2).] 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County ;  Fred  H.  Taft,  Judge. 

In  the  matter  of  the  estate  of  John  New- 
ton Stone,  deceased.  From  a  Judgment  ad- 
mitting decedent's  will  to  probate,  Leo  Stone 
Green,  the  contestant,  appeals,  and  the  pro- 
p(»ient  and  defendants  move  to  dismiss.  Mo- 
Uoa  to  dismiss  the  appeal  denied. 

Bernard  Potter  and  Ingall  W.  Bull,  both 
of  Los  Angeles,  for  appellant  Hartley  Shaw 
and  Kemp.  Mitchell  &  Silberberg,  all  of  Los 
Angeles,  for  re^adents. 

PER  CURIAM.  [1]  This  Is  a  motion  to 
dismiss  an  a^ieal  taken  by  Leo  St<me  Green. 
The  first  ground  of  the  motion  was  that  the 
transcript  <hi  appeal,  which  has  now  been  filed 
was  not  filed  within  the  time  prescribed  by  oar 
rules.  As  to  this  ground,  at  the  oral  argument 
we  announced  that  a  sufficient  showing  had 
been  made  to  warrant  us  in  holding  that  the 
appellant's  failure  In  this  regard  should  be 
excused.  Consideration  of  the  affidavits  al- 
lowed to  be  filed  by  the  respectiTe  parties 
since  the  aqgument  has  not  changed  our 
views  in  tills  regard.  As  to  certain  matters 
referred  to  In  these  affidavits  there  is  an  Ir- 
reconcilable conflict  In  the  statements  made, 
a  conflict  that  we  do  not  deem  It  necessary 
to  attempt  to  determine.  We  think  that  there 
is  a  sufficient  showing  to  warrant  a  conclu- 
sion that  appellant  hcdrself  understood  that 
she  had  paid  all  charges  required  to  and  in- 
cluding the  filing  In  this  court  of  the  tran- 
script on  appeal,  and  that  her  mistake  in 
this  regard  was  not  Inexcusable.  We  do  not 
feel  warranted  In  dismls^g  the  appeal  cu 
this  ground. 

Tbe  notice  of  appeal  was  filed  June  24, 
191G.  It  stated  that  the  contestant  in  a  pro- 
ceeding to  contest  the  will  of  deceased  "here- 
by appeals  *  •  *  from  the  Judgment  on 
the  verdict  of  the  Jury  made  and  entered  in 
the  Superior  Court  •  •  •  on  the  27th 
day  of  April,  1916,  in  favw  of  said  proponent 
nnd  defendants."  The  record  ahows  that  the 
Jury's  verdict  in  the  matter,  being  on  the 
single  issue  of  undue  Influence,  was  received 
and  filed  April  27,  1916.  On  this  verdict  a 
purported  clerk's  Judgment  In  favor  of  de- 
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fendants  for  costs.  Ineffectual  under  .the  law 
for  any  purpose,  was  filed  April  27, 1016,  and 
this  was  not  entered  until  June  28,  1916.  On 
June  10,  1916,  there  was  filed  a  formal  Judg- 
ment signed  by  the  Judge,  setting  forth  the 
verdict  and  the  conclusions  of  the  court  as 
to  the  other  matters  essential  to  the  admis- 
sion of  the  will  to  probate,  admitting  the  will 
to  probate,  appointing  an  executrix,  and 
awarding  costs.  This  judgment  was  entered 
June  2S,  1916.  As  we  bare  said,  the  appeal 
was  taken  June  24,  1916. 

[2]  We  are  satisfied  that  the  notice  of  ap- 
peal should  be  construed  as  showing  an  ap- 
peal from  the  Judgment  of  the  superior  court 
admitting  the  will  to  probate,  rather  than  as 
one  from  "the  verdict,"  or  from  the  attempt- 
ed clerk's  Judgment  which  .even  then  had  not 
been  entered.  If  this  be  so,  there  Is  no  force 
la  the  claim  that  the  order  from  which  the 
appeal  Is  taken  is  not  an  appealable  order. 

[3]  There  Is  no  force  In  the  suggestion  that 
the  appeal  was  prematurely  taken  because 
taken  4  days  before  the  entry  of  the  Judgment 
Section  1715,  Code  of  Civil  Procedure,  was 
amended  in  1911  (St  1911,  p.  400)  so  as  to 
provide  that  'the  appeal  may  be  taken  at 
any  time  after  the  order,  decree,  or  Judgment 
la  made  or  rendered,  but  not  later  than  sixty 
days  after  the  same  Is  entered  in  the  mln- 
nte  boc^  of  the  court."  The  appeal  here  was 
taken  after  the  rendition  or  making  of  the 
judgment  The  authorities  relied  on  hy 
learned  counsel  for  the  respondents  are  In- 
applicable in  view  of  the  amendment 

Tbe  motion  to  dismiss  the  appeal  la  denied. 

(173  Cat  686) 

BULSON  V.  MOFFATT  et  aL   (Sac.  2358.) 

{Supreme  Court  of  California.    Nov.  23,  1916.) 

COKTKACTS  «=5l38(3)  —  BQUITT  «=»66  —  ILLB- 
6AI.  CONTBAOX— REUXr  TO  PaBTIB»— DOXKO 

Though  actions  under  Code  Oiv.  Proc  §| 
749a-751,  authorizine  an  action  to  determine 
adverse  claims  to  realty,  are  quasi,  if  not  strict- 
ly, in  rem  proceedings,  such  a  proceeding  may 
become  in  effect  a  simple  action  to  quiet  title, 
where  a  mortgage  Uen,  held  by  defeodant  on 
plaintiETd  property,  was  barred  by  limitations, 
and  the  coDsidcration  of  tbe  secured  note  had 
been  adjudged  ill^al  in  a  former  suit  to  foredose 
the  mortgage  both  parties  to  the  fbrecloaore 
suit  having  violated  a  statute,  and  having  been 
equally  at  fault,  plaintiff  could  not  quiet  title 
against  the  defendant  mortgagee  withont  first 
paying  the  debt,  since  tbe  parties  mast  be  left 
where,  on  account  of  their  mutual  violation  of 
the  statute,  they  were  placed  by  the  decree  in 
the  former  suit 

[Ed.  Note^For  other  cases,  see  Contracts, 
Gent  Dig.  U  688,  689;  Dec.  Dig.  ^138(3); 
Equity,  Cent  Dig.  SS  180-190  f  Dea  Dig.  ^ 
66.] 

Department  2.  Appeal  from  Superior 
Conrt,  Plumas  County;  J.  O.  Moncur,  Judge. 

Snit  to  gulet  title  by  A.  E.  Bulson  against 
James '  M<^att  (also  sometimes  known  as 
Jamea  MoflFat),  and  also  all  other  persons  un- 


known claiming  any  right,  etc.  From  a 
Judgment  that  plalntiCE  was  not  entitled  to 
have  his  title  quieted,  he  appeals.  Aflirmed. 

L.  N.  Peter,  of  Qulncy,  for  appellant  A.  F. 
St  Sure,  of  Alameda,  for  respondent 

MELVIN,  J.  Appeal  by  plaintiff  on  the 
Judgment  roll  alone  from  a  Judgment  by 
which  the  superior  court  refused  to  quiet 
plaintiff's  title  to  certain  propert;  in  Pinmaa 

county. 

The  action  was  brought  under  authority 
of  sections  749a,  750,  and  751  of  the  Code 
of  C^vU  Procedure.  After  tilal  the  court 
found  that  plaintiff  was  the  owner  In  f ee  <tf 
all  of  the  property  Involved ;  that  hy  himself 
and  his  predecessors  he  had  exclusively  pos- 
sessed It  continuously  for  more  than  20 
years  preceding  the  date  of  this  action,  and 
bad  paid  all  taxes  assessed  against  It;  that 
Moffatt's  only  claim  of  interest  was  based 
upon  a  note  and  mortgage  dated  March  B, 
1887,  upon  which  no  payment  bad  been  made 
since  August,  1888;  that  said  mortgage  had 
never  been  paid,  satisfied,  nor  released,  and 
that  It  was  still  of  record  In  Plumas  coun- 
ty; that  Moffatt  was  still  the  lawful  owner 
of  the  note  and  mortgage ;  that  In  1800  Mof- 
fatt commenced  an  action  upon  the  note  and 
mortgage;  that  tbe  court,  after  trial  of  the 
cause,  adjudged  the  consideration  for  said 
note  and  mortgage  to  have  been  Illegal,  both 
parties  to  the  action  having  been  equally  In 
the  wrong;  that  the  said  Judgment  was  af- 
firmed by  the  Supreme  Court  of  California 
September  1.  1802;  and  that  aside  from  the 
mortgage  Moffatt  had  no  title  whatever  In 
the  property  specified  In  the  complaint  here- 
in. Upon  these  findlngar  the  sui>erior  court 
concluded  and  adjudged  that  plaintiff  was 
not  entitled  to  have  his  title  quieted.  The 
appeal  to  which  the  court  referred  in  its 
findings  was  Moffatt  t.  Bulson,  OS  Cal.  106, 
SO  Pac  1022,  81  Am.  St  Bep.  1^ 

Appellant  contends  that  this  is  a  proceed- 
ing purely  in  rem,  and  that  the  doctrines  of 
equity  are  not  applicable  to  its  facts.  Ac- 
tions under  the  McEnemey  Act  are  qua&l,  If 
not  strictly,  in  rem  (Title,  etc,  Co.  t.  Kerri- 
gan, 150  CaL  280^,  88  Pac.  886^  8  L.  B.  A. 
Pf.  S.]  844),  yet  this  court  has  held  that  audi 
a  proceeding  may  become  in  effect,  a  idmple 
action  to  quiet  title  between  the  parties. 
Faxon  T.  AU  Persons,  166  CaL  707,  137  Pac 
919,  L  B.  A.  1016B,  1200.  This  la  a  case 
coming  properly  under  the  same  rule,  and 
on  the  authority  of  that  and  many  other 
cases  tbe  conrt  was  justified  In  finding  that, 
although  the  Uen  of  tbe  mortgage  had  be- 
come extingnlsbed,  the  debtor  oould  not 
quiet  title  against  tbe  mortgagee  without 
first  paying  his  debt  See  Faxon  Case,  supra, 
particularly  at  166  Oal.  720,  137  Pac.  ^ 
(L.  R.  A.  1916B.  1208). 

The  fiict  ttiat  tbe  consideration  for  the 
note  was  lll^al  does  not  take  this  case  from 


»For  otltir  easw  sm  mum  toplo  and  KS7-NmiBBR  In  all  K«r-N^uDlwred  DIsmU  aad  Indaxw 


Digitized  by 


Google 


260 


lei  PAOtFIO 


REPOSTEB 


<OtL 


under  tbe  operatloD  of  ilie  rate.  Hie  parttes 
to  tbe  f<»reclosure  snit  were  both  vlolatora 
of  a  statute,  and  each  was  equally  at  fault. 
This  action  should  leave  them,  as  did  the 
foreclosure  suit,  exactly  where  their  mutnal 
violation  <tf  the  statute  placed  them. 
The  Judgment  is  affirmed. 

We  concur:  HENSHAW,  J.;  LOBIGAN,  J. 


(173  Cal.  697) 

BUTTE  CREEK  CONSOL.  DBEDQING  CO. 
T.  OLNEY  et  aL    (Sac  2283.) 

(Supreme  Court  of  California.   Nov.  23,  1918.) 

1.  Afpeal  and  Ebrok  ^»1(M1(5)— HABMXiEaS 
ErBOE— SUPPLEUENTAI.  PXJJADINO. 

Tlie  objectioD  tbut  a  supplemeDtal  compIniDt 
set  up  DO  mnttcr  uot  known  to  plaintiC  wben 
tbe  original  complaint  was  filed  will  not  be  con- 
sidered ou  appeal,  where  the  trial  court  award- 
ed  so  damages  or  relief  ou  account  of  addition- 
al facts  stated  in  tbe  supplemental  compldint. 

[Ed.  Kote. — For  other  coses,  see  Appeal  and 
Error,  Cent.  Dig.  {  4100;  Uea  1^  «=5 
1041(5).] 

2.  Pleadino  ^=»248(16)  —  AuBNDiiBNT— New 
Cause  or  Action. 

Where,  after  commencing  suit  for  specific 

Scrformauce  and  dumugcs  for  breach,  plaintilf 
iscovered  defendant's  lucli  of  title  to  a  por- 
tion of  the  property,  an  anu-oded  complaint  al- 
leging tbut  tact  and  demanding  damages  there* 
for  did  not  alter  the  cauiie  of  action. 

[Ed.  Note, — For  other  cases,  see  Pleading, 
Cent.  Dig.  i  70814 ;  Uec.  Dig.  «=»248(ltiM 

3.  Vewdob  and  Puechaser  <®=>351(6)— Rem- 
edy OF  Pdbchaseb— Recoveey  of  Payment 
— Shohtaqe  in  Land  Conveyed. 

It  was  not  error  to  fix  the  damages  for  par- 
tial failure  of  vendor's  title  at  a  price  per 
acre  based  on  the  sum  actually  paid  the  vendor 
for  all  the  land,  although  such  sum  included,  in 
addition  to  tbe  sum  deticribed  as  the  "purchase 
rice,"  another  sum  claimed  by  the  vendor  to 
ave  been  intended  merely  as  a  "bonus"  for  the 
right  to  make  the  purchase^  since  calling  this 
money  a  "bonus"  did  not  mitigate  the  vendee's 
loss. 

[Kd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  S  1054;  Dec  Vlg.  «8=> 
851(6).] 

4.  Vbndob  akd  Pubchaskb  4=966^)— Con- 
TBACT— Con  STBUCTion— Sale  bt  Acbe  ob  in 
Oboss. 

A  contract  was  not  for  sale  oC  land  In  gross, 
although-  after  specifying  the  secticais  and  quar- 
ter sections  to  be  sold  it  recited  the  descrip- 
tion was  intended  to  apply  to  all  the  vendor  a 
lands  "lying  west  of  tbe  east  bank"  of  a  creek 
"as  described  above,  except"  a  certain  ouartN 
"where  tbe  middle"  of  the  creek  "shall  oe  tbe 
dividing  line" ;  the  recital  being  merely  to  pre- 
vent the  vendees  from  asserting  title  to  any  of 
the  land  covered  b;  the  description  according  to 
subdivisiona  yet  lying  east  of  the  line  fixed. 

[Ed.  Note.— For  other  coses,  see  Vendor  and 
Purchaser,  Cent  Dig.  SS  O&i  9Gi  Dec  Dig. 


G.  VerdoK  aitd  Pubchaseb  «=>351(^— I^- 

KDT  07  PUBCnASBB— RECOVBBT  OF  pATlCENT 

—Shortage  in  Land  Conveyed. 
The  compensation  allowed  for  deficiency  in 
qaantity  of  acreage  conveyed  should  be  at  the 
rate  of  the  average  price  per  acre  paid  by  tbe 
purchaser  for  the  whole  tract,  where  no  differ- 


ence is  shown  between  the  value  of  the  land  to 
which  title  fails  and  the  remainder  of  the  tract. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S  1054;  Dec  Dig.  <S=9 
351(6).l 

6.  Landlord  and  Tenant  «=»34(2>— Rbscis* 

Bio.v— Mistake  of  Law. 
Where  vendors  had  bv  their  conduct  waived 
those  provisions  of  a  land  sale  contract  making 
time  of  the  essence,  and  the  vendee,  tendering 
tbe  full  purchase  price,  was  entitled  to  full  per- 
formnnoe,  but,  under  mistake  of  lew  that  his 
rights  had  been  lost  by  delay,  consented  to  take 
a  seven-year  lease  instead  of  conveyance  of  the 
premises,  for  the  original  consideration  named  in 
I  he  contract,  the  vendee  was  entitled  to  rescind 
the  contract  of  lease,  as  to  which  consent  was 
given  by  mistake,  under  Civ.  Code,  1 1689,  as  to 
rescission  for  mistake  of  low. 

[Kd.  Note. — For  otlier  cases,  see  Landlord  aod 
Tenant,  Cent.  Dig.  S  97;  Dec  Dig.  «=»34f2).l 

Department  2.  Appeal  from  Superior 
Court,  Butte  County ;  H.  D.  Gregory,  Judge. 

Action  by  tbe  Butte  Creek  CoDsolldated 
Dredging  Company  against  Laura  P.  Olney 
and  another.  From  Judgment  for  plaintUt 
and  from  an  order  denying  new  trial,  de- 
fendants appeal.  Judgment  modified,  and 
It  and  order  denying  new  trial  affirmed. 

'X'ncker,  Kenyon  ft  MacFarland,  of  Washing- 
ton. D.  C.  J.  Z.  Tucker,  of  San  IHego,  and 
White,  Miller,  Needham  &  Harber,  of  Sacra- 
mento, for  appellants.  Kemp,  Mltdiell  &  SU- 
berbn-g,  of  Los  Angeles,  for  respondent. 

MELVIN,  J.  Defendants  appeal  from  an 
adverse  judgment  and  from  an  order  denying 
their  motion  for  a  new  trial. 

The  litigation  concerns  certain  contracts 
for  tbe  sale  and  purchase  of  real  property. 
On  April  8,  1007,  an  agreement  in  wrlUng 
was  made  by  defendnnts  and  plaintiff's  pred- 
ecessors in  interest  by  the  terms  of  whidi 
the  Olneys,  parties  of  the  first  part.  In  con- 
sideration of  the  sum  of  ^,000,  receipt  of 
which  was  thereby  acknowledged,  and  In  fur- 
ther consideration  of  the  covenants  and 
promised  future  payments  provided  by  the 
contract,  gave  and  granted  to  the  "partiea 
of  tbe  second  part"  the  option  and  right  to 
pnrchase  tbe  property  therein  described. 
The  description  was  of  certain  land  situated 
in  section  18,  township  22  north,  range  3 
east,  Mt.  Diablo  base  and  meridian  in  Butte 
county.  The  part  of  the  description  to  be 
particularly  wnsldered  in  this  opinion  relat- 
ed to  "all  of  the  southwest  quarter  of  the 
northeast  qtiarter  lying  west  of  the  east  bank 
of  Butte  creek."  It  was  further  provided 
that  the  purchase  price  of  said  property 
should  be  the  sum  of  $28,000  to  be  paid  as 
follows:  $5,000  on  or  before  October  8, 1907 ; 
f 10,000  on  or  before  April  8,  1908;  and  $13.- 
000  oa  or  before  October  8,  JSOS.  Deferred 
payments  were  to  bear  Interest  at  the  rate  of 
6  per  cent  per  annum  commencing  six 
months  from  the  date  of  tbe  Instrumrait.  The 
first  parties  agreed  that  upon  tbe  d^and  of 
the  second  parties  or  assigns  they  would 
place  In  escrow  a  good  and  snfflclent  deed  to 
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be  delivered  upon  deposit  of  the  final  pay- 
ment. The  contract  also  contained  the  fol- 
lowing language: 

"That  in  the  event  of  a  fulure  on  the  part  of 
the  second  parties,  or  their  assigns,  to  mase  any 
payment  at  the  times  herein  provided,  or  to  oth- 
erwise fail  to  comply  with  any  and  all  the  terms 
and  conditions  herein  stated,  all  rights  here- 
under shall  thereupon  cease  and  this  option  be< 
come  null  and  rtad,  it  being  especially  under- 
stood and  agreed  that  upon  any  such  failure  all 
and  any  moneys  paid  and  all  improvements 
made  upon  said  property  hereunder  by  the  second 
parties  shall  be  forfeited  to  and  become  and  re- 
main the  property  of  the  first  parties,  as  their 
compensation  and  in  fuU  satisfaction  to  them 
for  uaviog  granted  this  option." 

It  was  further  provided  that  the  Olneys 
might  occupy  the  premises  for  farming,  but 
that  after  the  first  payment  the  second  par- 
ties might  enter  upon  the  land,  construct 
miuing  machinery,  and  mine  for  gold.  The 
sum  of  $5,000  doe  under  the  contract  on  Oc- 
tober 8,  1907,  was  paid  two  days  before  tbot 
date.  The  sum  of  $10,000  was  due  on  or 
before  April  8^  lOOS,  and  before  that  day 
the  sums  of  $10,000  prluclpal  and  $G00  Inter- 
est were  paid  and  a  supplemental  agree- 
ment was  signed  by  all  the  parties,  induding 
the  plaintiff.  In  this  Instrument  the  former 
writing  la  referred  to  and  designated  as  "a 
certain  contract  for  the  purchase  of  lands  In 
Butte  county,"  thus  showing,  as  respondent 
Insists,  that  the  parties  treated  the  orlgloal 
and  the  supplemental  agreements  as  con- 
tracts for  the  purchase  and  sale  of  real  prop- 
erty, and  not  as  mere  options.  By  the  later 
inurnment  the  time  of  payment  of  the  $10,- 
000  due  on  or  before  April  8,  1908,  was  ex- 
tended to  August  8,  1908.  and  the  time  of 
payment  of  the  simi  of  $18,000  due  by  the 
terms  of  the  original  contract  October  8, 
1906.  was  extended  to  February  8,  1909, 
credit  b^g  given  on  this  part  of  the  indebt- 
edness, however,  for  the  $1,000  paid  on  the 
date  of  the  execution  of  the  supplemental 
contract — another  evidence  that  the  vendors 
and  vendee  were  regarding  the  transaction 
as  one  of  purchase  and  sale.  The  install- 
ment of  $10,000  supposedly  with  Interest  then 
due  was  paid  prior  to  the  date  set  by  the 
second  contract,  and  on  October  20th  an  addi- 
tional payment  of  $27.32  was  made  to  cover 
an  error  in  the  computation  of  Interest.  The 
sum  of  $12,000  was  not  paid  when  due,  but 
on  August  3, 1909.  payment  was  made  of  $6,- 
000  of  the  principal  and  $800  Interest.  Mrs. 
Olney  by  letter  acknowledged  receipt  of  the 
check  covering  these  amounts,  and  while 
protesting  that  It  was  inconvenient  for  her 
to  grant  further  extension,  she  consented  to 
a  payment  of  $3,000  October  8.  1909,  with 
Interest  to  that  date  on  $7,000  and  of  the  re- 
maining $4,000,  vrlth  Interest  on  or  before 
February  8,  1910.  In  this  letter,  however, 
Uis.  Olney  wrote: 

"I  have  no  desire  to  distress  you  in  your 
efforts,  and  I  imagine  it  is  difficult  to  start  so 
big  a  thing  as  you  have  undertaken  there,  so 
ODM  mora  l  oonaant  to  the  •xtansion  of  time  you 
hava  asked  for." 


A  few  days  before  October  8,  1909,  the 
sums  of  $3,000  and  $70  Interest  were  paid. 
The  final  payment  was  not  made  on  time,  but 
on  or  about  February  8,  1910,  the  date  on 
which  It  became  due,  the  secretary  of  the 
Butte  Creek  Consolidated  Dredging  Company 
wrote  to  Mrs.  Olney,  at  Washington,  D. 
informing  her  that  an  assessment  had  been 
levied  upon  the  stock  of  the  corporation  to 
meet  the  Indebtedness,  and  asking  her  to 
send  to  the  Bank  of  Chico  a  deed  to  the 
pr(^rty  executed  by  her  and  her  husband  to 
the  dredging  company  as  grantee,  together 
with  an  abstract  of  title.  After  receiving 
this  letter  Mrs.  Olney  wrote  to  the  secretary 
of  the  corporation  under  date  of  February  14, 
1910,  declaring  that  by  Its  failure  to  make 
the  final  payment  on  or  before  February  8th 
the  plaintiff  had  forfeited  all  right  to  the 
property. 

Mr.  March,  secretary  of  the  plaintiff,  was 
sent  immediately  to  Washington  with  a  draft 
for  $4,095  principal  and  Interest  due  as  the 
final  payment  for  the  property.  He  mode 
tender  of  the  money  to  the  Olneys  and  de- 
manded a  deed,  but  they  refused  to  admit 
that  the  corporation  had  any  rights  In  the 
property.  After  negotiations  covering  sever- 
al days,  Mr.  March,  the  secretary  ol  the 
Butte  County  Dredging  Company,  bellevtag 
that  the  vendors  might  lawfully  declare  a 
forfeiture  of  the  contract,  agreed  to  accept 
a  lease  of  the  land  for  the  term  of  seven 
years  glvlj«  the  corporation  Oke  right,  dur- 
ing that  period,  to  dredge  the  land.  He  de- 
livered to  Mrs.  Olney  the  draft  for  $4,0BS 
and  promised  to  have  his  company  send  to 
her  $500  and  5,000  shares  of  its  capital  stock. 
The  board  of  directors  ot  the  dredging  oom* 
pany  complied  with  the  prtnuise  thus  made 
in  their  behalf  and  the  lease  was  executed. 
It  was  dated  Uandi  6,  IftlO,  and  It  contained 
as  part  of  the  description  a  specification  of 
thtf  land,  approximately  20  acres  to  wbicii, 
as  the  parties  to  the  lease  subsequeotly 
learned,  neither  of  the  Olneys  had  any  title. 
About  July  27.  1910,  after  the  payment  ot 
the  $500,  the  transfer  of  the  stodc  and  the 
execution  of  the  lease,  the  corporation  serv- 
ed notice  of  resds^n  of  the  lease  upon  Mr. 
and  Mrs.  Ohiey.  In  this  notice  the  coi-poru- 
tlon  recited  that  in  accepting  tbe  lease  in 
lieu  of  a  deed  the  action  of  the  board  of  di- 
rectors of  the  plalntlfl  was  taken  through  a 
misapprehension  of  the  facts  and  of  tbe  le- 
gal rights  of  the  corporation.  Resdsalon  is 
sought  also  on  the  ground  (to  quote  from  the 
notice) : 

"That  the  said  Laura  F.  Olney  has  received 
nnd  accepted  of  this  corporation  tbe  full  pnr- 
cliase  price  therefor,  together  with  interest  on 
uU  deferred  payments,  and  that  this  comora- 
tion  is  entitled  to  a  deed  to  said  property,  and 
on  the  further  ground  that  at  tbe  time  the  said 
payment  was  tendered  to  you  and  you  refased  to 
accept  the  same  that  such  refusal  was  unau- 
thorized, and  you  had  no  legal  right  to  refuse  to 
convey  the  said  property  to  this  corporation,  and 
on  the  further  ground  that  at  the  time  the  last 
payment  was  due  from  this  corporation  to 
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y<ra  on  account  of  th«  said  lands  you  concealed 
the  fact  from  this  corporation,  and  from  its 
agents,  that  your  title  to  a  portion  of  the  said 
land  was  not  perfected,  and  you  could  not  at 
the  said  time  deliver  a  deed  conveyins  the  title 
to  the  said  lands  free  of  incumbrance." 

The  writing  contained  a  demand  for  a 
deed,  for  a  return  of  the .  stock  and  money 
paid  on  account  of  the  lease;  and  for  $5,000 
damages  sustained  by  reason  of  refusal  to 
convey  title  and  on  account  of  fraudulent 
acts  and  concealmeDta  These  demands  were 
not  complied  with  and  this  liUgation  was 
the  result 

[1]  The  original  complaint  Is  not  set  forth 
In  its  entirety  In  the  transcript,  although  two 
quotations  from  It  were  read  into  the  record 
by  appellants.  The  amended  complaint 
which  does  appear  in  full  in  the  transcript 
pleads  the  execution  of  the  two  contracts 
and  the  various  payments  thereunder;  al- 
leges that  the  agreements  were  Just  and  fair ; 
sets  up  full  compliance  with  their  terms; 
avers  that  defendants  never  insisted  upon 
strict  performance  in  the  matter  of  dates  of 
payment;  and  prays  spedflc  performance  as 
well  as  damages  for  the  refusal  on  the  part 
of  defendants  to  convey  the  described  proper- 
ty. In  the  second  amended  complaint  plain- 
tiff alleges  that  defendants  represented  them- 
selves as  owners  of  the  land  described  in  the 
two  contracts,  but  that  as  matter  of  fact 
they  did  not  own  a  certain  tract  of  20  acres' 
contained  In  that  area,  namely,  the  south 
one-half  of  the  northwest  quarter  of  the 
northeast  quarter  of  section  10.  There  are 
also  averments  of  the  various  payments  made 
to  defendants  of  the  ownership  by  Airs.  OIney 
on  behalf  of  the  marriage  commimlty  of  all 
the  land  except  the  20  acres ;  of  the  Justness 
of  the  agreements;  and  of  the  refnsal  of 
defendants  to  give  a  deed.  The  pleading 
farther  sets  forth  plaintiff's  beltef  until  short- 
ly before  the  filing  of  the  second  amended 
complaint  that  the  OIneys  owned  the  SO  acres 
In  question  and  recites  that;,  when  its  dredg- 
ing operations  had  reached  the  south  line  of 
this  tract,  the  work  was  baited  by  one  Mar^ 
tin,  the  real  owner,  greatly  to  the  loss  of 
plaintiff.  Damages  In  the  smn  of  ^,000  are 
demanded  for  the  loss  thus  occasioned,  and 
the  prayer  la  for  conveyance  of  die  property 
less  tile  20  acres  belonging  to  Martin,  and  for 
$0,000  damages  sustained  because  of  the  re- 
fusal to  convey  and  because  of  -the  &llure 
of  title  In  defendants  to  the  20-acre  parcel. 
There  was  a  supplemental  complaint  contain- 
ing allegations  to  the  effect  that  after  the 
commencement  of  the  action  Martin  had  halt- 
ed plaintiff's  dredging  operations,  thus  pre- 
v«DtIng  access  to  other  lands  of  plaintiff  to 
its  damage  in  the  sum  of  $5,000.  This  plead- 
ing also  contains  the  statement  that  Immedi- 
ately prior  to  the  commencement  of  the  ac- 
tion plaintiff  discovered  Mrs.  Olney's  lack 
of  record  title  to  the  20-acre  tract,  but  was 
assured  by  her  and  believed  that  nevertheless 
she  could  deliver  title  thereto.  Appellants 


earnestly  contend  that  the  court  erred  In 
permitting  the  filing  of  the  second  amended 
complaint  and  the  supplemental  craniAalnt, 
because  each,  they  Insist,  changed  the  origi- 
nal cause  of  action  from  one  for  specific  p&e- 
formance  to  a  suit  for  damages.  Of  the  sup- 
plemental complaint  It  is  said  that  It  set 
up  no  matter  whldh  was  not  known  to  the 
pleader  when  the  original  oomplalnt  was 
tiled,  and  Young  t.  Turner,  168  Gal.  6T1-6TO, 
143  Pac.  102».  Is  dted  to  the  effect  that  the 
function  of  a  supplonental  complaint  is  to 
set  up  focta  material  to  the  case  occurring 
after  the  filing  of  the  former  complaint.  We 
may  at  once  dismiss  the  consideration  of  the 
point  of  a^iellants  with  refaence  to  the  sup- 
plemental complaint  because,  conceding  the 
correctness  of  their  claim  that  the  facts 
therein  alleged  were  known  when  the  origi- 
nal complaint  was  filed,  the  court  awarded 
no  damages  on  account  of  the  failure  of  plain- 
tiff to  reach  with  its  dredger  other  lands 
owned  by  the  corporation  because  o^  the  ad- 
verse ownership  by  Martin  of  the  tract  of 
20  acres. 

[t]  Appellants  are  mistaken  In  their  belief 
that  the  orl^nal  cause  of  action  was  abandon- 
ed and  another  pleaded  in  the  second  amend- 
ed complaint  Plaintiff  In  all  of  Its  pleadings 
declared  upon  the  two  contracts  praying  both 
spedflc  performance  and  damages  for  breach. 
In  her  original  answer  Mrs.  Olney  averred 
title  in  her  to  all  the  property  as  alleged  In 
the  amended  complaint  When  subsequently 
failure  of  her  title  to  the  smaller  portion  was 
discovered,  a  pleading  of  that  fact  and  the 
consequent  demand  for  damages  did  not 
alter  the  cause  of  action.  In  essence  U  was 
still  a  suit  founded  upon  the  written  con- 
tracts of  sale  and  the  failure  on  the  part  of 
the  OIneys  to  perform  their  part  of  said 
agreements. 

The  court  found  that  strict  performance  of 
the  original  and  supplemental  contracts  had 
been  waived;  that  plaintiff  had  performed 
its  part  of  the  agreement^;  that  the  title  of 
defendants  failed  as  to  20  acres  of  the  land 
involved;  that  by  reason  of  autSi  failure 
plaintiff  had  been  damaged  to  the  amount  of 
$3,420;  that  plaintiff  was  entlUed  to  Judg- 
ment for  $500  paid  on  account  of  the  lease 
mi^e  after  the  refusal  of  defendants  to  oon- 
vey  any  of  the  land  to  plaintiff  in  fee;  t^t 
the  lease  was  made  imder  mlmpprehensloik 
of  law  and  facts;  and  that  defradants  were 
not  damaged  by  plalntUFs  action  in  canceUng 
and  refusing  to  deliver  the  5,000  shares  of 
stock  issued  to  I<aura  F.  Olney  in  compliance 
with  the  terms  of  the  lease.  The  Judgment 
followed  the  findings,  except  as  we  have 
stated  above,  there  were  no  damages  awarded 
for  the  exclusion  of  plaintiff  from  certain  of 
its  properties  by  reason  of  Martin's  refnsal 
to  permit  passage  across  his  20  acres. 

Appellants  call  attention  to  a  mistake  of 
the  court  in  determining  the  acreage.  The 
parcel  of  20  acres,  title  to  which  failed,  lies 
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partly  east  of  tlie  east  bank  of  Butte  creek, 
and  therefore  is  nob  all  witUn  tbe  description 
contained  in  tbe  contracts.  The  evidence 
shows  that  tbe  portion  east  of  the  creek  Is  of 
an  extait  between  1  and  2  acres.  On  motion 
for  new  trial  counsel  for  plalntifr  offered  to 
refund  $865  as  a  credit  tm  tbe  Judgment  in 
case  the  motion  should  he  denied.  This  was 
tbe  price  of  6  acres  according  to  ttia  flodlnK 
<tf  the  couri;  that  the  amount  paid  idalntlfl 
was  $171  per  acre.  Tbe  motion  for  a  new 
trial  was  dented,  but  the  wder  tailed  to  no- 
tice the  remission.  Respondent  stipulates 
that  the  sum  of  $1,078.45  be  remitted  from 
the  Judgment,  being  $855  on  account  of  prln- 
dpal  together  with  Intwest  thereon  up  to  the 
date  of  Judgment.  We  wUl  permit  and  direct 
a  modlflcati<m  of  ttie  Judgment  in  accordance 
with  this  sUpulation. 

[S]  Appellants  Insist  that  the  court  erred 
in  fixing  the  price  of  the  land  at  $171  per 
acre  on  the  basie  of  the  $33,000  actually  paid 
Instead  of  $28,000  described  in  the  contracts 
as  the  "pnndiase  price."  The  argument  is 
that  the  sum  of  $5,000  was  intended  merely 
as  a  bonus  for  the  right  to  make  the  purchase. 
Onoeding  fbls,  it  does  not  fallow  that  In 
estimating  the  damage  due  to  the  partial 
failure  of  tbe  titte  of  defendants  tbe  initial 
payment  should  be  disregarded.  OaUing  this 
moaur  a  ''bonus"  does  not  mitigate  plaintifPs 
loss. 

[41  Appellants  further  cont^d  tibat  the 
contracts  were  merely  for  the  sale  of  th^r 
land  in  gross.  It  is  true  that  after  specify- 
ing the  secticm  and  quarter  sections  to  be 
sold  the  contract  recites  that  the  descrlp- 
tloD  is  intended  to  apply  to  all  of  the  lands 
owned  by  tbe  Olneys  lying  west  of  the  east 
bank  of  Butte  creek,  "as  described  above, 
except  the  northwest  quarter  of  the  south- 
west quarter  where  the  middle  of  Butte 
creek  Bball  be  the  dividing  Hjie."  There  Is 
no  force  In  the  contention  that  by  this  lan- 
guage the  Olneys  merely  promised  to  convey 
title  to  whatever  land  they  might  own  in 
that  vicinity.  The  purpose  of  the  limitation 
was  evident  It  was  to  prevent  the  vendees 
or  their  assigns  after  payment  of  the  pur- 
chase price  from  asserting  title  to  any  of 
the  land  covered  by  tbe  description  accord- 
ing to  BUbdlvi^ons,  yet  lying  east  of  the 
line  fixed.  In  other  words,  it  was  a  limita- 
ti<Hi  of  a  general  description  by  specific 
boundary  lines.  In  Lawson  v,  Floyd,  124 
U.  S.  108,  8  Sup.  Ct  409,  31  L.  Ed.  347, 
dted  by  appellants  in  support  of  this  point, 
tlie  land  was  described  in  the  contract  as 
"about  1,000  acres  of  land  lying  on  the  east 
side  of  Guyandotte  and  north  of  Aracoma," 
and  again  as  a  tract  "estimated  to  contain 
ooe  thousand  acres."  That  case  does  not 
support  tbe  contention  of  appellants  when 
applied  to  tbe  doBtription  which  we  are 
here  conildering.  In  this  connection  it  Is 
axgaeA  that  there  is  no  evidence  of  mistake 
oi  Mrs.  OlD^'a  part  with  reference  to  her 
ttUe  to  tbe  land  described;  but  tbe  record 


shows  that  In  the  lease  tbe  particular  tnct 
of  20  aa%s  to  which  she  had  no  title  was 
spedflcally  deacribed  as  her  land  and  that  of 
her  husband  ^st  as  It  bad  been  in  tbe  oth- 
er contracts  previously  made;  and  Id  ber 
deposition  taken  after  the  commencement 
of  this  action  Mis.  Oln^  set  forth  her  be- 
lief that  «t  ttw  time  the  contract  of  sale 
was  made  she  owned  this  very  land. 

(B]  It  is  argued  that  the  court  erred  In 
fixing  damages  for  tbe  failure  of  title  In  and 
to  the  20-acre  tract  on  the  basis  of  the  pro- 
portion whidi  it  bore  to  the  wh(rie  area 
described  In  the  contract  Appellanta  say 
that  the  recovery  should  have  been  limited 
to  the  value  of  the  land  and  call  attaitlw 
to  testimony  that  tbe  property  never  was 
worth  more  than  $10  an  acre  and  that  a 
subsequent  purchaser  of  tlw  land  once  own- 
ed by  Martin  estimated  its  value  as  btfng 
$100  an  acre;  while  it  is  true  that,  where 
a  buyer  has  proven  his  right  to  spedflc 
performance  and  tltie  falls  as  to  a  part  of 
the  land  on  which  are  Edtuated  improve- 
ments, be  will  be  entitled  to  compensation 
for  tbe  actual  value  of  the  Improved  proper- 
ty. But  we  are  not  confronted  with  any 
such  state  of  facts.  There  was  no  testimony 
tending  to  show  a  dtOEermce  in  value  in 
Uartlo's  land  and  that  owned  1^  defMid- 
ants.  There  was  some  evidence  that  plain- 
tiff had  paid  too  much  for  the  entire  tract 
to  which  defendants  Claimed  title,  but  the 
fact  remained  that  the  coiporatlon  had'  paid 
for  it  at  the  very  price  per  acre  tiseA  by 
tbe  court  In  Quarg  v.  Scher,  186  GaL  406- 
411,  69  Pae.  96,  it  was  laid  down  as  a  rule 
of  decision  Uiat,  where  a  court  of  eqni^ 
finds  Itself  unable  to  enforce  conv^ance  of 
all  of  tbe  land  described  In  a  contract  of 
sale,  it  will  compel  compliance  with  the 
agreement  as  tar  as  possible  at  the  rate 
agreed  npcm  betwem  tbe  eontractli^  parttea. 
A  necessaiT  condlary  to  this  rule  la  that  the 
same  measure  must  be  applied  In  estimating 
the  pn^rtlon  6f  the  purchase  price  recovw- 
able  by  one  who  has  mistakenly  paid  tor 
more  land  than  tbe  vendor  is  able  to  con- 
vey. In  other  words,  the  compensation  al- 
lowed for  the  deficiency  in  quantlt7  sbould 
be  at  the  rate  of  the  average  price  paid  for 
the  entire  tract  Kelly  v.  Riley,  22  W.  Va. 
247-251.  The  court  applied  the  correct 
measure  of  damages.  TbB  case  of  ^son  v. 
Byrick.  141  Fa.  296-813,  21  Atl.  685.  28  Am. 
St  287,  dted  by  appellants,  does  not 
support  their  contention.  In  that  case  the 
vendor  had  in  good  faith  assumed  to  con- 
vey title  to  land  having  a  frontage  of  SO 
feet  As  matter  of  fact  the  title  failed  as  to 
one  foot  of  frontage,  the  land  extending  the 
entire  depth  of  the  lot  After  learning  of 
this  defect  the  vendee  continued  to  make 
payments  according  to  the  terms  of  his 
agreement,  and  did  not  seek  to  rescind.  The 
court  held  that  under  the  circumstances  he 
was  entitled  merely  to  an  allowance  for  the 
proportionate  value  of  one  foot  of  ground 
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to  be  computed  upon  the  basis  of  the  coO' 
Edderatlon  provided  by  bis  contract.  That 
case  is*  authority  for  the  rule  followed  by 
the  trial  court  In  this  case.  In  Wheeler  v. 
Boyd,  69  Tex.  2&3-297.  6  S.  W.  614.  the 
court  condemned  an  Instruction  which  per- 
mitted two  deductions  on  account  of  the 
Mortage  of  land — one  on  the  basis  of  the 
proportion  arising  from  the  relation  of  the 
amount  not  conveyed  to  the  whole  tract  and 
another  based  upon  the  value  of  the  acre- 
age cleared  in  case  the  court  should  And  that 
the  property  was  less  open  than  the  ven- 
dor represented  It  to  bfc  The  case  Is  not  In 
point 

[6]  Appellants  assert  that  the  court  had 
no  power  to  set  aside  the  compromise  agree-' 
ment  based  upon  the  mutual  belief  that  the 
vendors  had  the  absolute  right  to  declare  a 
forfeiture  because  the  flnal  payment  of  the 
purchase  money  was  not  timely  made.  Even 
conceding  (say  appellants),  under  Boone  v. 
Templeman,  168  Cal.  290,  110  Pac.  947,  139 
Am.  St.  Rep.  126,  Boyd  v.  Warden,  163  Cal. 
155,  124  Pac.  841,  Stevlnson  v.  Joy,  164  Cal. 
279,  128  Pac  751,  and  other  cases  of  simitar 
Import,  that  a  waiver  of  the  right  to  for- 
feiture of  the  contract  without  notice  had 
resulted  from  their  conduct  as  vendors, 
nevertheless  (as  they  contend),  the  vendee's 
right  was  merely  one  which  the  court  might 
have  sustained  if  appealed  to,  aud  was  there- 
fore cme  which  might  be  the  subject  of 
compromise.  In  this  behalf  they  cite  such 
cases  as  Bank  of  Commerce  v.  Scofleld,  126 
Cal.  156-159,  58  Pac.  451;  Spleiberger  v. 
Thompson,  131  Cal.  55-58,  63  Pac.  132,  678; 
and  Rohrbacher  v.  Altken,  145  Cat  486,  78 
Pac.  1054.  The  principle  of  the  cited  cases 
is  that  the  courts  favor  findings  dectaring 
compromise  agreements  which  have  been 
made  In  good  faith  supported  by  conddera- 
tlons,  even  if  the  litigation  c(Hnpromised 
or  the  claims  surrendered  might  not  have 
been  susceptible  of  full  enforcement  But  In 
the  case  at  bar  the  vendee  tvas  entitled  to 
full  performance  on  tender  of  the  flnal  por- 
tion of  the  purchase  price,  because  the  CM- 
neys  Iiad  by  their  conduct  waived  those  parte 
of  the  agreements  of  sale  making  time  of  the 
essence  of  the  transaction.  The  course  of 
business  between  the  plaintiff  and  the  de- 
fendants brought  this  sale  under  the  rule 
declared  in  Boone  v.  Templeman,  supra,  and 
removed  It  from  the  category  of  contracts 
considered  in  such  cases  as  Olock  v.  Howard, 
123  Cal.  1,  55  Pac.  713,  43  U  R.  A.  199,  69 
Am.  St  Rep.  17;  Oursler  v.  Thacher,  152 
Cal.  739,  93  Pac  1007;  Skookum  Oil  Co.  v. 
Thomas,  162  CaL  539,  123  Pac  363;  and 
Myers  v.  Williams,  159  Pac  982.  Both  par- 
ties acted  under  a  mistake  of  law,  and  there 
was  therefore  no  consideration  for  the  lease. 
Respondent  was  entitled  to  rescind  the  con- 
tract of  lease  made  by  reason  of  mistake 
of  hiw  or  of  fact  Civ.  Code,  §  16S9.  subd.  1. 
If  plaintiff  would  not  have  consented  to  the 


lease  except  for  the  mistake  of  law  which 
led  to  the  belief  that  an  arbitrary  forfeiture 
of  all  the  money  paid  and  all  the  rights  of 
the  pur(4iaser  could  be  declared,  then  the 
corporation  was  entitled,  upon  discovery  of 
the  mistake  to  rescind  the  loose.  That  there 
was  such  mistake  of  law  there  can  be  no 
doubt  AQd  we  do  not  doubt  the  power  of  a 
court  of  equity  to  uphcdd  the  rescission. 
Hannah  v.  Stelnman,  iS»  Gal.  142-146.  112 
Pac  1094. 

Let  the  Judgment  be  modifled  as  indicat- 
ed herein  by  striking  from  it  the  sum  of  $1,- 
078.45  and  as  so  modified  it  is  affirmed.  The 
order  denying  the  motion  of  appellants  tor 
a  new  trial  la  afflrmed. 

We  concur:  HBNSHAW.J.;  LORI6AN.J. 


(m  Cal.  6n) 
ABSTRACT  ft  TITLE  GUARANTT  CO. 

STATB.   (Sac.  2269.) 
(Supreme  Court  of  Cidifomla.   Nov.  23,  191&) 

1.  Taxation  «=»879(1)  —  Tbansfbb  Taxes  — 
"Contemplation  of  Death." 

Under  InheritaDCe  Tax  Law  of  1905  (St 
1905,  p.  341),  impofling  taxes  on  transfers  made 
in  contemplation  of  death,  the  term  "contempla^ 
tion  of  death"  cannot  be  interpreted  in  that  lim- 
ited sense  of  expectancy  which  actuates  a  pcr- 
BOD  in  making  a  gift  caasa  mortis,  but  Includes 
transfers  made  in  expectation  of  death  in  the  fu- 
ture at  some  more  or  less  distant  time. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  5  1T02:  Dec  Dig.  ^a8T9(l). 

For  other  defioitions,  see  Words  and  Fhrasea, 
First  and  Second  Series,  Contemplation  nt 
Death.] 

2.  Taxation  i^879(1)  —  Tbansfvb  Taxes  — 

Gifts. 

Under  Inheritance  Tax  Law  of  1905,  impos- 
ing taxes  on  transfers  made  in  contemplation  of 
death,  the  adea^iacy  of  the  consideration  may  be 
inquired  into  for  the  purpose  of  determining 
whether  the  transfer  was  in  contemplation  of 
death,  though  the  law  made  no  express  provision 
to  that  effect 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S  1702;  Dec.  Dig.  es»879a).] 

3.  Taxation  ^=>893— Tbansfbb  Taxes— Gon- 

BtDERATION. 
Where  taxes  were  claimed  under  Inheritance 
Tax  Lav  of  1905  on  the  theory  that  a  convey- 
ance was  in  contemplation  of  death,  evidence  as 
to  the  value  of  the  land  conveyed,  the  monetary 
consideration  named  being  nominal,  in  sdmis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Dec  Dig.  «s=>893.] 

4.  Taxation  €=>S93— Teansfeb  Taxes— Evi- 
dence—Sufficiency. 

.Evidence  ketd  sufficient  to  warrant  a  findiDg 
that  land,  claimed  to  b«  subject  to  transfer  tax- 
es under  luberitance  Tax  Law  of  1905.  Iwcause 
conveyed  in  contemplation  of  death,  was  worth 
more  than  $500. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  <g=3S93.] 

6.  Taxation  «=>880— Tbansfeb  Taxes— Con- 
sideration. 
Where  transfer  taxes  were  claimed  under  In- 
heritance Tax  Law  of  1905  on  land  conveyed  for 
an  expressedly  nominal  monetary  consideration, 
the  state  may  treat  the  expressed  consideration 
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88  the  true  one,  notwithstanding  defendant's  pay- 
ment of  debts  due  from  the  grantor;  there  being 
no  evidence  that  snch  debts  were  assumed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  SS  1703,  1704;  Dec.  Dig.  «=»880.] 

0.  Taxation  «=9893  —  Iithxbitavcb  Taxis  — 
Evidence— SuFPiciKN  or. 
Evidence  held  to  show  that  a  conveyance  of 
lend  claimed  to  be  subject  to  transfer  taxes  nn- 
der  Inheritance  Tax  Law  of  1906  was  one  of 
gift  made  in  contemplation  of  death,  without  ad- 
equate consideration. 

[Ed.  Note.— For  otber  cases,  see  Taxation, 
Dec.  Dig.  «»8&3.] 


D^paitmnit  2.  Appeal  from  Superior 
Goort;  Madera  Comity;   Geo.  EL  Ctanrdi, 

Suit  b7  the  Abstract  ft  Title  Qnaranty 
Cranpany  agalnat  the  State  of  California. 
Vrom  a  Judgment  for  defendant  and  an  order 
doiying  new  trial.  plolntUI  appeals.  Af- 
firmed. 

Robert  L.  Hargrove,  of  Madera,  G.  J.  Hely, 
John  N.  Anderson,  of  Santa  Ana,  and  Frank 
Kaobe,  of  i>esno,  for  appellant.  W.  H 
Larew,  of  Madera,  and  Robert  A.  Waring,  of 
Sacramento,  for  the  State. 

MELVIN,  J.  Plaintiff  sued  under  the  pro- 
Ttslons  of  snbdlvlslon  A  et  seq.  of  section  29 
of  the  Inheritance  Tax  Law  of  1905  (Stats. 
1905,  pp.  341,  351)  to  quiet  Its  title  to  the  real 
property  described  In  the  complaint,  against 
the  state's  claim  of  Hen  of  an  Inheritance  tax. 
Defendant  by  Its  answer  averred  that  the 
deed  npon  which  plalntlfTs  claim  of  title 
was  founded  had  been  made  by  the  grantor 
la  contemplation  of  death,  and  to  take  the 
place  of  a  testamentary  disposition  of  the 
realty.  After  trial  upon  the  Issues  Joined 
jndgment  was  given  In  favor  of  the  state. 
Plaintiff  appeals  from  the  Judgment  and  from 
an  order  denying  Its  motion  for  a  new  trial. 

Plaintiffs  asserted  title  is  derived  through 
mesne  conveyances  from  the  Hely  Estate 
Company,  a  corporation  of  which  Gorges 
Hely's  three  sons  and  only  heirs  are  the  sole 
stockholders  each  holding  an  equal  propor- 
tion of  the  stock.  The  Important  docmnent 
npon  which  plalntlfTs  alleged  title  depends 
I«  a  deed  from  Gorges  Hely  to  the  Hely  Es- 
tate Company,  doted  July  10,  1908,  and  re- 
corded soon  thereafter.  Plaintiff  offered  this 
deed  in  evidence.  In  It  the  grantor  Gorges 
Hely  was  described  as  "the  party  of  the  first 
Pflrt,"  and  the  corporation  as  "the  party  of 
the  second  part"  It  provided  that: 

"I'or  and  in  consideration  of  the  sum  of  JIO 
sold  com,  to  turn  in  hand  paid  by  the  party  of 

t_"**?°^  part,  the  receipt  whereof  U  hereby 
Mknowledged,  as  a  further  and  additional  con- 
•werabon  the  agreement  on  the  part  of  the  party 

tte  second  part  to  and  with  the  first  party 
the  second  party  will  care  for,  maintain, 
«na  npnorC  in  a  proper  and  suitable  manner 
fliinng  the  balance  of  Us  Ufe  the  first  party,  said 
nnt  party  does  by  tiiese  presents  grant,  bargain, 
•u.  TODvey,  and  confirm  unto  said  party  of  the 
■™>na  part." 


After  introdndng  at  the  trial  the  other 
record  evidence  of  Its  title,  plaintiff  placed 
J.  H.  Hely  on  the  witness  stand,  and  he  tes- 
tified that  following  the  10th  of  June,  1908, 
the  Hely  Elstate  Company  commenced  to  pay 
off  the  indebtedness  on  the  land  described 
in  the  deed.  He  enumerated  payments 
amoanting  to  more  than  $17,000,  some  of 
them  made  before,  but  more  of  them  after  the 
grant  to  the  corporation  by  Gorges  Hely. 
HetestiQed: 

'The  amount  of  the  indebtedness  of  my  father. 
Gorges  Hely,  at  the  time  this  deed  was  made  to 
oJo "  Company  was,  I  think;  about 

He  did  not  state,  faoweVer,  that  the  assump- 
tion of  the  debts  of  Gorges  Hely  was  a  part 
of  the  consideration  fbr  the  conveyance  of  the 
land  to  his  corporation.  Plaintiff  then  rested. 

Thereafter  the  defendant  introduced  its 
evidence  and  the  court  gave  judgment  In  Its 
favor  based  upon  findings  that  at  the  time 
of  the  conveyance  to  the  family  corporation 
Gorges  Hely  was  80  years  old;  that  his  physi- 
cal condltira  was  such  that,  if  a  reasonable 
man,  he  must  have  apprehended  that  death 
was  lllieiy  to  occur  at  any  time ;  that  vrithout 
any  material  diange  or  Improvement  In  his 
physical  condition  death  did  occur  a  little 
more  than  6  months  after  the  execution  of 
the  deed ;  that  the  deed  operated  as  a  trans- 
fer of  all  property  owned  by  Gorges  Hely  at 
the  time;  that  the  transaction  was  not  a 
sale ;  that  the  transfer  was  not  made  for  a 
valuable  consideration;  that  the  agreement 
made  by  the  corporation  to  care  for  the  old 
man  for  the  remainder  of  his  life  was  ultra 
vires  and  void;  that  the  conveyance  was 
made  In  contemplation  of  death;  and  that 
it  was  made  in  lieu  of  a  testamentary  disposi- 
tion of  the  property.  As  a  conclusion  of- law 
the  court  determined  that  the  state  of  Cali- 
fornia had  a  lien  on  the  land  for  an  inher- 
itance tax,  and  It  was  so  adjudged. 

[1,  2]  Appellant  calls  attention  to  the  differ- 
ence between  the  phraseology  of  the  Inherit- 
ance Tax  Law  of  1905  and  that  of  1911  (St 
1911,  p.  713),  and  insists  that  since  the  for- 
mer act  Is  applicable  to  this  case,  we  may 
interpret  the  words  "contemplation  of  death" 
in  the  limited  sense  of  that  expectancy  which 
actuates  a  person  in  making  a  gift  causa 
mortis.  We  are  also  reminded  that  the  words 
"made  without  valuable  and  adequate  con- 
sideration," which  are  applied  to  gifts  speci- 
fied la  the  later  act,  do  not  occur  in  ttie  earli- 
er statute,  and  appellant  suggests  that  ade- 
quacy of  consideration  Is  not  an  essential 
element  to  be  dealt  with  In  this  action  under 
the  law  of  1905.  Both  of  these  contentions 
liave  been  considered  by  this  department  in 
Estate  of  Reynolds,  169  CaL  600,  147  Pac 
268,  and  there  rejected.  In  the  opinion  in 
that  case  Mr.  Justice  Henshaw  said  of  the 
amendment  of  1011  regarding  want  of  valu- 
able and  adequate  consideration; 
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"The  ameDdment  served  but  to  clarify  and  not 
to  c)iang:e  the  pre-existing  law." 

Of  the  amendmeot  adding  to  tbe  law  an 
express  definition  of  the  word*  "contemi^- 
tion  of  death"  he  said : 

"This  amendment  also  Bcrred  the  purpose  of 
elucidating  without  cbaDging  the  law,  by  givinK 
fuller  exprewltm  to  the  l^dative  Intent  and 
meaning." 

[3, 4]  Another  and  more  serious  attack  up- 
on the  court's  flndings  made  by  appellant  is 
that  the  value  of  the  property  was  not  shown, 
and  that  therefore  the  finding  of  Inadequacy 
of  consideration  Is  not  supported.  The  record 
reveals  tbe  fact  that  the  defendant  sought 
to  prove  the  value  of  the  land  Involved  In 
this  controversy  by  Mr.  Bordou,  county  treas- 
urer of  Madera  county  and  a  person  familiar 
with  l&nd  values  in  that  county.  The  court 
sustained  an  objection  to  the  question  upon 
the  ground  that  no  definite  and  specific  sum 
had  been  proven  as  a  consideration  for  the 
transfer  of  the  property,  but  only  the  nominal 
monetary  payment  of  $10  and  the  agreement 
on  the  part  of  the  grantee  to  care  for  the 
octogenarian  invalid,  and  that  therefore  the 
value  of  the  land  la  money  was  not  Involved. 
This  was  error.  The  evidence  was  materiaL 
It  is  true,  as  the  court  ruled,  that  If  an  tn- 
heirltaiice  tax  was  due,  an  j^pralsement 
would  be  necessary ;  but  It  was  proper  for 
the  defendant  to  show,  in  a  case  of  this  sort, 
the  amount  and  value  of  property  deeded  by 
the  old  man  to  bis  sous  in  return  for  their 
promise  to  support  him.  But  the  error  did 
not  injure  the  appellant  because  it  had  shown 
by  its  own  witnesses  that  tbe  land  was  of 
a  greater  value  than  $500,  and  therefore  not 
exempt,  under  proper  conditions,  from  an 
inheritance  tax.  In  the  first  place  the  situa- 
tion was  such  and  the  acreage  was  so  great 
as  to  amount  to  some  proof  of  substantial 
value.  It  would  be  very  difficult,  if  not  Im- 
ppBslUe,  to  find  2,000  acres  of  ranch  land  In 
Madera  county  which  was  of  a  value  less 
than  $600  at  the  time  when  this  tract  of  that 
extent  was  transferred.  PlaintitTs  own  wit- 
ness, J.  H.  Hely,  testified  that  the  grantee 
paid  a  mortgage  Indebtedness  the  principal 
amonnt  ot  which  was  $3,160.  That  mortgage 
was  upon  a  portion  only  of  the  land  described 
In  the  complaint,  that  is,  "on  the  west  half 
of  section  16  in  township  12  sooth  of  range 
18  east,"  as  Mr.  Hely  said  while  a  witness  for 
the  Abstract  &  Title  Guaranty  Gompany. 
If  820  acres  of  the  land  would  support  snch 
a  mortgage,  surely  there  was  some  evidence 
that  the  tract  was  of  mnch  greater  value. 

[f ,  8]  But  it  is  contended  that  the  state 
should  prove  a  value  of  more  than  $500  be- 
yond the  $23,000  which  the  grantor  owed 
when  he  made  the  transfer  of  the  land. 
PlalntitC  neither  alleged  nor  proved  that  the 
assampUon  of  the  debts  of  Gorges  Hely  was 
a  part  of  the  consideration  for  the  convey- 
ance of  the  land  to  the  Hely  Estate  Company. 
It  proved  by  J.  H.  Hely  the  amount  of  those 


REPOBTEB  ^aL 

debts,  and  tiiat  some  of  thm  bad  been  {Mid 
by  the  corporation;  but  tbe  only  proof  of 
consideration  was  that  involved  In  tbe  Intro- 
.ductlon  of  the  deed  itself.  Upon  this  prima 
facie  showing  the  defendant  was  entitled  to 
attack  the  expressed  coodderatlon  as  tbe  true 
one.  The  attadc  was  successful,  and  the 
court's  fiDdlng  in  tbla  regard  vnu  supported 
by  abundant  testimonr.  It  was  shown  by  tbe 
statements  of  the  pbysldans  wbo  attended 
him  at  about  tbe  time  when  tbe  deed  was  ex- 
ecuted that  Gorges  Hely,  wbo  was  80  yean 
of  age,  vras  very  feeble.  He  was  a  sufferer 
from  Brii^t's  disease,  and  bis  flrculatoiy 
organs  were  in  a  rtate  of  arterial  a&aWlB, 
resulting  In  a  functional  derangement  of  all 
the  organs.  He  was  nnaUe  to  care  for  him- 
self. A  nurse,  who  attended  Urn  during  the 
last  6^  months  of  bis  life,  said  that  he  only 
uttered  tbe  words  "TeS''  and  "No"  during 
that  period,  and  was  not  able  to  bold  an  in- 
telligent convenation.  Ibere  was  some  evi* 
deuce  of  bis  ability  to  read  books  at  abont 
this  time,  but  there  was  abundant  testimony 
of  bis  SEcat  idiysical  feebleness.  Upim  tbe 
evidence  and  under  the  principles  dedared 
in  Estate  of  BeymAds,  supra,  we  must  hold 
that  the  essential  flndings  are  eui^rted. 
These  were  In  substance  that  tbe  deed  was 
one  of  gift;  ttiat  It  was  made  without  ade 
quate  consideration ;  and  that  it  was  execut- 
ed in  contemplation  of  death. 

Tbe  appellant  objects  to  tbe  finding  that 
the  agreem«it  of  the  Hely  EMate  Omnpany 
to  care  for  Goi^  Hely  was  void  as  being 
ultra  vires,  and  calls  our  attention  to  that 
part  of  the  articles  of  incorporation  of  the 
said  company  declaring  one  of  its  purposes 
to  be  as  follows: 

"To  execute,  accept,  or  complete  contracts,  dofr 
uments,  or  InBtruments  of  all  Idnds." 

It  is  not  necessary  for  this  court  to  decide 
whether  or  not  this  finding  is  supported,  be- 
cause the  Judgment  does  not  invalidate  tbe 
deed  from  Gorges  Hely  to  the  corporation 
composed  of  bis  scus  who  were  also  his  sole 
heirs.  The  other  flndings  amply  support  the 
Judgment  fixing  the  state's  lien  and,  there- 
fore, conceding  the  correctness  of  appellant's 
p(^tlon  relative  to  tbe  finding  of  ultra  vires, 
we  cannot  see  how  it  has  harmed  tbe  Ab- 
stract &  l^tle  Guaranty  Company. 

The  Judgment  aaA  order  are  afflmied. 

We  concur:  EENSHAW.  J. ;  LOBIGAN,  J. 


(Xn  Cal.  «») 

BROOKINGS  LUMBER  &  BOX  CO.  v.  MAN- 
UFACTURERS' AUTOMATIC  SPRINK- 
LER CO.  et  al.  (L.  A.  3793.) 

(Supreme  Court  of  CaUfomia.   Nov.  23.  1916.) 

1.  CONTBACTS  ^»212(2)— CONSTRtJCnoiT— RXA- 

soNAitLB  Time  fob  Perfobmance. 
In  the  absence  of  provision  in  a  contract  for 
installation  of  fire  prevention  machinery  as  to 
the  time  within  which  the  contract  shall  be  cod- 
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flcted,  the  instaHer  of  audi  macUiierr  la  oititled 
to  a  reasonable  time. 

[Ed.  Note.— For  other  casea,  see  Ofmtracta, 
Ont  Dig.  H  947-851;  Dee.  Diff.  «=s>212(2).] 

2:  PamciPAL  and  Agent  4=»103(12>~PowKBa 

OP  AOENT— COHTEACTS— CONSTBUCTION. 

Where  a  contract  for  the  installation  of  fire 
prevention  machinery  provided  tiiat  no  altera- 
tions idionid  be  binding  unless  Indorsed  thereon 
by  the  president  of  the  company  and  stated  no 
time  within  which  the  contract  was  to  be  com- 
pleted, the  agent  taking  the  contract  had  no  au- 
thority to  guarantee  completion  within  three 
weeks  instead  of  within  a  reasonable  time. 

tEd.  Note.— For  other  caaes,  see  Principal  and 
Agent,  Gent.  Dig.  |  280;  Dec  Dig.  «s»l03(12).] 

S.  CONTBAOTS  «S»306(1)— PEBFOBMAnCI)— TlU 

0»  PeBFOBICAHOT— WAIVEH. 
Under  a  contract  for  installation  of  fire  pre- 
Tention  machinery  containing  no  provision  aa  to 
time  of  completion,  the  purchaser  waived  the 
oral  promise  of  the  installer's  a^ent  to  complete 
withm  three  weeks  where  he  permitted  the  work 
to  be  commenced  six  weeks  after  signing  the  con- 
tract and  made  a  payment  on  the  price  nearly 
three  monttis  thereafter, 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Oent  Dig.  fii  1B98-1400,  1467-147S;  Dee.  Dig. 
«=3305a).J 

1  Appeal  and  Bbbob      1011(1)  —  Review  — 

Decision  or  Tbial  Coubt. 
Where  the  evidence  makes  it  a  question  for 
the  trial  court  as  to  what  constituted  a  reason- 
able time  for  performance  of  a  contract  to  install 
fire  prevention  machinery,  its  determination  on 
conflicting  evidence  will  not  be  distorbed  by  the 
conrt  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8083-8988;  Dec  IMg. 

mid).} 

5.  Dauaqes  <^19  —  BauOH  or  Cohtbaot  — 
Pboxuiate  Cause. 

Und^  a  contract  fOr  installation  of  fire  pre- 
▼ention  machinery  containing  no  provision  as 
to  time  when  the  contract  should  be  completed, 
where  the  premises  were  destroyed,  daring  the 
installatioQ,  by  Are,  three  months  after  the  con- 
tract was  dgned,  and  the  owner  had  not  com- 
pleted his  part  of  the  contract  by  installing  con- 
nectioos  underground,  the  proximate  cause  of 
damages  was  the  fire,  and  not  the  alleged  breadi 
of  the  contract. 

[Ed.  Note. — For  other  cases,  see  Damages. 
Gent  Dig.  H  38-S3;  Dec  Dig.  «=>I9.] 

6.  Patuent  <8=>85{7)  —  Recotkbt— MmAKB 

— RATinCATIOff. 

Where  th«  purchaser  of  firs  preventioa  ma- 
dinery  mailed  a  che^  which  was  credited  on 
account,  but  claimed  that  it  was  sent  through  er- 
ror, and  later,  by  a  statement  of  account,  item- 
ized such  check  as  a  payment  on  account,  it  rati- 
fied the  payment. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  1  280;  Dec  Dig.  «=»85(7).] 

Department  2.  J4>Pe&l  from  Superior 
Court,  Sao  Bonardlno  Gonnty;  Benjamin  F. 
Bledsoe,  Judge. 

ActioD  by  the  Brookings  Lumber  &  Box 
Company  against  the  Manufacturers'  Auto- 
matic Sprinkler  Company  and  another.  Judg- 
ment for  defendants  and  order  denying  new 
trial,  and  plaintiff  appeals.  Affirmed. 

Eugene  O.  Campbdl,  of  Long  Beach,  for  ap- 
pelant H.  H.  Chas^  of  San  Bernardino,  for 
napmdents. 


MELVIN,  J.  We  will  treat  this  as  an 
appeal  from  the  Judgment  and  from  an  order 
denying  plalntlfTs  motion  for  a  new  trial, 
although  respondents  contend  that  no  efficient 
appeal  was  made  from  the  order,  owing  to  the 
failure  of  plaintiff  to  serve  them  with  proper 
notice. 

Plaintiff  entered  Into  a  written  contract 
<m  July  7,  1910,  with  the  Manufacturers' 
Automatic  Sprlnlder  Company,  whereby  the 
latter  agreed  for  a  certain  consideration  to 
Install  in  the  former's  box  factory  an  improv- 
ed "wet  pipe"  system  of  automatic  sprinklers 
and  fire  extinguishing  apparatus.  On  Sep- 
tember 22, 1910,  and  while  the  sprinkler  com- 
pany was  putting  In  the  pipes  for  the  instal- 
lation of  said  system  a  fire  broke  out  in 
the  box  factory  and  destroyed  it  The  plain- 
tiff corporation  sued  for  $15,000  damages, 
alleging  that  when  the  fire  occurred  the  work 
was  being  done  in  a  dilatory  manner;  that 
the  Manufacturers'  Company  had  agreed  to 
Install  the  system  within  three  weeks  follow- 
ing July  10,  1910;  and  that  if  this  promise 
had  been  kept  or  If  within  a  reasonable  time 
the  work  had  been  completed  the  fire  would 
have  been  extinguished  and  plaintiff's  loss 
prevented.  The  Automatic  Sprinkler  Com- 
pany of  America  Is  sued  as  the  successor  to 
the  obligations  of  the  other  corporation  de- 
fendant By  a  second  count  the  latter  com- 
pany is  sued  for  $500  money  had  and  received 
from  plaintiff  on  the  29th  day  of  September, 
1910. 

After  trial  the  court  made  findings  sub- 
stantially supporting  defendant's  contentions, 
namely,  that  the  contract  had  been  made  as 
alleged;  that  the  Mannfactnrers'  Automatic 
Sprinkler  Company  had  not  agreed  that  the 
apparatus  should  be  Installed  within  three 
weeks  from  July  7,  1910;  that  the  said  cor- 
poration had  not  represented  or  warranted 
that  Its  system  when  Installed  would  extin- 
gnlsh  all  the  fires  wblch  might  originate  In 
plaintiff's  premises;  that  the  Manufacturera' 
Automatic  Sprinkler  Company  had  perform- 
ed Its  contract  until  prevented  by  the  fire 
from  doing  further  work;  that  on  September 
22,  1910,  when  the  fire  occurred  plaintiff  had 
not  performed  Its  part  of  the  work,  namely, 
the  putting  In  of  the  underground  supply 
pipes;  and  that  had  the  apparatus  been  In- 
stalled the  fire  could  not  have  been  extin- 
guished. It  was  further  found  that  plain- 
tiff had  a  verbal  agreement  with  an  agent  of 
the  Manofftcturers*  Automatic  Sprinkler  Com- 
pany that  the  ttiqm»tnB  would  be  Installed 
within  three  weeks  following  July  17,  1910, 
bat  said  agreement  was  not  Undlng  because 
the  agent  was  not  authorized  to  make  it  A 
waiver  of  the  alleged  oral  agreement  was 
found  and  likewise  a  waiver  of  any  breadi 
of  the  contract  by  reason  of  delay  In  the 
performance  thereof.  The  court  also  found 
that  by  Its  Implied  terms  the  written  agree- 
ment was  to  be  performed  within  a  reaaon> 
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able  time,  and  that  at  tbe  dnw  of  the  dia- 
amttngance  of  the  work  a  reasonable  time 
tor  completing  the  taistallatlDii  had  not  elaps- 
ed. There  were  additional  fln^ngs  that  any 
delay  In  the  execntton  of  the  work  was  not  a 
proximate  cause  of  the  loss  fire  of  plain- 
tUTs  buildings.  Regarding  the  payment  of 
$500  It  was  found  that  this  sum  was  a  first 
Installment  on  the  contract  being  money  due 
nnder  the  terms  thereof,  and  that  plaintilC 
had  waived  any  c3alm  to  said  snm. 

All  of  these  findings  are  substantially  sup- 
ported by  the  testimony,  and  we  discorer  no 
material  error  in  the  record  to  plalntlfTs 
prejudice. 

[1,2]  FlalotlfTs  connsel  h^  great  stress  up- 
on ttie  verbal  promise  made  by  Barney,  the 
agent  for  the  other  contracting  corporation 
that  the  installation  of  the  sprinkler  should 
be  within  three  weeks,  but  it  is  evident  that 
no  dependence  was  placed  aa  this  promise  by 
plaintUTs  officer,  Mr.  Brookings,  who  con- 
ducted the  negotUtlons.  It  Js  true  that  be 
testified  that  this  agreement  as  to  the  time 
of  Installation  was  the  controlling  feature 
of  the  contract,  yet  he  did  not  cause  it  to  be 
put  into  that  writing.  The  contract  itself  did 
not  specif  any  particular  time  within  which 
the  work  was  to  be  done,  and  the  court  cor- 
rectly found  tbat  therefore  a  reasonable  time 
was  implied.  17  Cyc.  716;  Peterson  v.  Oholx, 
5  Cel.  App.  525-527,  90  Pac.  948;  Standard 
Box  Co.  v.  Mutual  Biscuit  Co.,  10  Cnl.  App. 
740-750,  103  Pac.  938.  By  Its  dlsUnct  and 
unequivocal  language  any  change  or  modifi- 
cation of  the  terms  of  the  contract  was  pro- 
hibited unless  indorsed  in  writing  upon  It  by 
the  president  of  the  Manufacturers'  Auto- 
matic Sprinkler  Company.  This  was  ample 
notice  that  the  agent  was  not  empowered 
to  vary  the  writing  verbally.  Belden  v.  Un- 
ion Central  Life  Insurance  Co.,  167  Cal.  740, 
141  Pac.  370. 

[31  Moreover  the  plaintiff  unqualifiedly 
waived  the  oral  agreement  by  permitting 
the  work  to  be  started  five  or  six  weeks 
after  the  written  contract  was  signed,  and 
two  or  three  weeks  after  it  should  have  been 
completed  If  the  oral  prtmilse  had  been  kept 
On  September  15,  VilO,  a  check  for  $500.  the 
first  installment  on  the  written  agreement, 
was  sent  by  plaintiff  to  the  Automatic  Sprink- 
ler Company  of  America.  In  the  face  of  these 
fiicta  it  is  clear  that  the  proximate  cauae  of 
the  loss  to  pUilnUff  was  not  the  fEillure  to 
install  the  fire  extinguishing  apparatus  with- 
in three  weeks  from  the  date  of  the  v^bal 
contract,  and  it  la  equally  clear  that  the 
plaintiff  waived  any  rights  It  may  hare  ac- 
quired under  the  oral  agreement 

[4]  It  is  not  necessary  to  analyze  In  detail 
the  testimony  upon  the  subject  of  the  rea- 
sonable amount  of  time  necessary  to  complete 
the  work.  There  was  testimony  to  the  ef- 
fect that  the  contract,  under  the  rules  of  the 
manufacturing  corporation,  had  to  be  sent 
to  New  York  state  for  approval  before  the  I 


representaUves  of  the  contractor  In  this  sUte 
could  act  upon  it  So,  also,  there  was  testi- 
mony that  the  materials  were  <mly  obtainable 
in  Syracuse,  N.  T.,  and  that  their  shipment 
to  mgbland  In  this  state,  where  the  work  of 
Installation  was  to  be  done,  oonsnmed  thirty- 
five  days  or  more.  The  peculiar  anilfances 
necessary  to  complete  the  work  were  receiv- 
ed by  that  defendant  then  busy  installing  the 
ai^Hiratus  only  on  September  22d.  Whether 
these  delays  were  reasonable  or  not  was  a 
matter  peculiarly  tor  the  superior  court  to 
determine,  and  we  will  not  disturb  the  find- 
ings of  that  tribimal  based,  as  they  were, 
upon  conflicting  testimony. 

[I]  There  was  a  sharp  conflict  of  testlmoi^ 
with  reference  to  the  proportion  of  the  woric 
completed  at  the  time  of  the  fire.  One  of  the 
witnesses,  Mr.  Goodrich,  testlfled  tliat  he  had 
worked  In  the  placing  of  the  fire  extingulsb- 
ing  apparatus  in  the  box  fhctory.  By  the 
terms  of  the  writing  appellant  was  to  put  in 
the  pipes  -for  the  underground  supply,  and 
Mr.  Goodrich  said  that  If  no  fire  had  occurred 
and  the  "underground"  had  b&m  put  In  it 
would  have  taken  him  and  the  helper  two 
days  to  complete  the  contract  It  would 
have  taken  two  days  according  to  testimony 
on  behalf  at  appellant  to  conduct  the  water 
Into  the  bnildlng  and  to  connect  it  with  the 
flre-extlngulshing  system ;  therefore  If  the 
court  accepted  Mr.  Goodrich's  statement  as 
true  appellant  was  quite  as  much  In  default 
as  was  the  contractor,  and  as  the  court  justly 
found.  If  the  apparatus  had  been  Installed 
on  September  22, 1910,  the  fire  could  not  have 
been  extinguished  because  there  wonld  have 
been  no  water  supply  for  the  operation  of  the 
sprinklers. 

Appellant's  contention  that  the  fallnr«  to 
complete  the  construction  of  the  fire  extin- 
guishing machinery  was  the  proximate  cause 
of  the  destruction  of  the  building  by  fire  has 
no  force.  In  this  state  the  law  Is  definitely 
settled  adversely  to  the  views  expressed  In 
the  briefs  filed  by  appellant's  connsel.  In 
Hunt  Brothers  Co.  v.  San  Lorenzo  Water  Co., 
150  Cal.  51,  87  Pac  1093,  7  L.  R.  A.  (N.  SJ 
913,  the  suit  was  for  damages 'because  of  loss 
by  fire  against  a  corporation  that  bad  prom- 
ised to  furnish  certain  appliances  for  protec- 
tion against  fire,  but  had  Called  to  keep  its 
agreement.  It  was  held  In  that  case  that 
where  the  contract  had  beea  executed  to  the 
extent  of  installing  and  commencing  the  con- 
templated service,  and  whm  iMth  parties 
were  acting  thereund^,  the  one  being  bound  ' 
tor  a  condderaUon  to  furnish  water  and  the 
other  depending  upon  such  service  for  the  ex- 
tinguishment of  fires,  only  then  could  the 
breach  of  the  agreement  to  supply  water  be 
the  basis  for  damages  because  of  loss  by  fire. 
The  proximate  cause  of  the  toss  to  plaintiff 
was  the  fire,  not  the  incomplete  ocmdition  of 
the  fire  extinguishing  plabt  In  SchaellW 
Piano  Manufacturing  Co.  v.  National  Eire 
Extinguisher  Co.,  148  Fed.  168,  78  0.  a  A. 
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2^,  the  fire  extlngulsber  company  bad  en- 
tered Into  an  agreement  reiy  similar  to  the 
one  here  under  review.  Id  tbat  contract  as 
In  this  was  a  sUpnlatlon  that  la  case  of  de- 
struction of  the  bnlldlDg  by  fire  before  com- 
pletion of  the  eqnlpment,  the  piano  company 
wonld  be  liable  for  the  value  of  the  materials 
destroyed  and  labor  fnmlshed  up  to  the  time 
of  the  fire.  There  was  a  conflagration  which 
destroyed  the  partially  completed  fire  ex- 
tinguishing apparatus,  and  the  court  held  not 
oooly  that  the  Natloiml  Company  could  recov- 
er for  such  loss,  but  tbat  the  idano  company 
might  not  set  off  as  against  Its  contractor's 
claim  damages  oti  account  of  the  latter's  fall- 
nte  to  complete  the  contract  within  a  reason- 
able time.  The  court  declared  In  that  case 
the  familiar  rule  that  damages  under  any 
contract  are  limited  to  those  which  may  be 
^rly  considered  as  arising  from  the  breach 
of  the  agreement  itself  or  whlcb  both  parties 
must  have  contemplated,  when  making  the 
contract,  as  Uhely  to  flow  from  a  breach. 

[1}  At  the  trial  plalntifit  ettdeavored  to 
prove  that  the  check  for  $600  was  sent  by 
mistake,  and  there  was  some  showing  of  an 
attempt  to  stop  paymen&  on  It  after  the  Are. 
But  by  its  own  statement  of  account  the 
plaintiff  bad  later  fixed  this  item  as  a  pay* 
meat  on  the  contract  This  was  a  ratlfica' 
tioD  of  the  payment  on  account  In  any  view 
of  the  case,  and  the  court's  ^dlng  (hat  the 
money  was  not  sent  by  mistake  therefore 
finds  ample  support.  It  was  alleged  In  the 
answer  tbat  this  sum  was  applied  as  a  credit 
against  plaintiff's  obligation  to  pay  for  ma- 
terials destroyed  by  the  fire  and  for  work 
performed  up  to  that  time.  While  there  was 
no  definite  proof  that  the  materials  and  labor 
furnished  by  the  sprinkler  companies  amount- 
ed to  more  than  $500,  there  was  testimony 
tbat  they  amounted  to  approximately  that 
warn.  We  think  the  court  was  Justified  In 
holding  that  plaintiff  by  not  deibanding  an 
acconntlng  had  waived  any  recovery  of  tbe 
$500  paid  under  the  contract. 

There  are  several  alleged  errors  In  admit- 
ting and  excluding  testimony  which  appellant 
specifies.  We  have  ^nmined  them  and  find 
no  substantial  merit  In  any  of  tbe  contentions 
regarding  them. 

'  The  judgment  and  order  are  affirmed. 


We  concur: 
GAN,  3. 


HENSHAW,    J.;  LORI- 


iin  CaL  70») 
BERGEN  V.  TULARE  COUNTT  POWER 
CO.   (Snc.  2294.) 
(Supreme  Court  of  CaliforDia.    Nov.  23,  1916.) 

1,  PlJEADINO^=>l&— CKBTAINTT—NeOLIQBNCE. 

A  plcadiag,  stating  several  distinct  acts  of 
negligence,  proof  of  any  one  of  which  would 
warrant  recovery,  is  not  subject  to  demurrer 
for  uncertainty  or  ambiguity  because  plaintiff 
may  recover  upon  proof  of  enough  to  make  a 
cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  S$  30,  64;  Dec.  Dig.  «=»18.] 


2.  NEQLIOKnCE  <^111(1)— PlEADIWO. 

If  it  appear  from  the  allegations  of  the 
complaint  tbat  defendant's  negligence  caused  or 
contributed  to  the  injury,  it  is  sufficient  It 
what  was  done  is  pleaded  and  alleged  to  have 
been  done  nesligentJy,  without  stating  the  par- 
ticular omission  which  made  the  act  oegligenL 
[Ed.  Note.~For  other  cases,  see  Negligence, 
Cent.  Dig.  §§  182,  184;  Dec.  Dig.  <^lfl(l),i 

3.  Appeal  and  Ebbob  ®=3l040(10)— Harm- 
less EbBOR — OVEERULINa  DEMURBEB— DE- 
FECT IN  Pleading. 

Though  there  was  error  in  overruling  a  de- 
murrer to  the  complaint  for  ambiguity,  defend- 
ant was  not  misled,  where  tbe  case  was  tried  on 
a  well-defined  theory,  and  the  controversy  fair- 
ly determined  upon  its  merits. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4008.  4105;  Dec.  Dig. 
«=»1040(10) ;  Pleading,  Cent  Dig.  {  667.] 

4.  Eleotbicixt  «=»19(4)— Action— Evidence. 

In  an  action  against  an  electric  company  for 
death  of  a  person  electrocuted  by  a  bigh-volt- 
age  wire;  the  defense  being  that  death  was 
caused  by  a  fall,  or  by  the  long-continued  pas- 
sage of  110  volts  of  electricl^  through  dece- 
dent's body,  testimony  of  a  witness  as  to  Uie 
effect  on  him  of  a  shock  o(  110  volts  was  not  ob- 
jectionable because  there  was  no  similarity  be- 
tween the  physical  condition  of  the  two  men, 
because  it  appeared  that  prior  to  his  death  de- 
ceased had  been  struck  on  tbe  head  and  there- 
after was  subject  to  headaches,  where  there  was 
also  testimony  that  just  prior  to  his  death  he  had 
been  in  good  physical  condition,  and  that  bis 
heart  had  been  strong  and  normaL 

[Ed.  Note.— For  other  cases,  see  Electridty, 
Cent  Dig.  %  11;  Dec.  Dig.  «=»19(4).] 

5.  Electbioitt  «=>19(5)— Action— Evidence. 

In  an  action  for  death  by  electrocution,  evi- 
dence held  to  show  tbat  no  material  change  had 
been  made  in  the  ground  wire  and  the  ground 

fipe  or  rod,  when  examined  by  witnesses  10  and 
3  days  after  the  acddent 
[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  3  11;  Dec  Dig.  <&=>19(5).] 

6.  Evidence  «=5571(1)— Expebt  Testiuont— 
Weight— Electbicitt. 

In  such  action,  testimony  of  experts  as  to 
insufficient  grounding,  where  primary  and  sec- 
ondary wires  were  in  direct  metallic  contact 
with  each  other,  and  grounded  through  the  same 
wire,  held  to  support  plaintiirs  theory  tiiat  the 
death  occurred  from  faulty  and  negllgoit  instaJ- 
lation  and  operation  by  defendant  of  the  system 
in  use  at  decedent's  pumping  station. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  $  2395 ;  Dec.  Dig.  «=»671(1).] 

7.  EixcTRiciTT  «=>19(4)—Act;ok— Evidence. 

In  such  action,  where  defendant's  liability 
was  based  upon  Its  negligence  in  putting  in  the 
pumping  plant  originally,  it  was  proper  to  ex- 
clude defendant's  by-laws  offered  in  evidence  by 
it  as  showing  decedent's  duty  to  care  for  his 
electric  plant  after  its  Installation. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  j  II ;  Dec  Dig,  <g=>19(4).] 

8.  Death  «=>99(4)  —  Electbooution— Exces- 
sive Dauaqes. 

Where  deceased  was  50  years  old,  and  evi- 
dence showed  that  he  earned  $50  a  month  about 
half  his  working  time,  and  the  other  half  being 
spent  in  conducbng  his  ranch,  and  he  left  a  wid- 
ow and  minor  children,  a  verdict  of  $12,600  was 
not  excessive. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  SS  125,  126,  129;  DecTlMg.  «=»99{4).] 

9.  Trial  «=»252(20)  —  Instruction  —  Dam- 
ages. 

In  an  action  against  an  electric  company 
for  electrocution  of  plaintifTs  decedent  where 
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tbere  was  evidence  tbat  be  had  suffered  some  in- 

Jarj  in  a  runaway  two  montha  before  bis  death, 
at  the  i>h:r8idan  who  treated  him  at  the  time 
described  him  as  a  "strong,  hearty  man"  when 
the  accident  occurred,  an  instruction,  relating 
to  the  use  of  expectancy  tables,  was  not  objec- 
tionabte  as  being  inapplieable  because  asBuming 
decedent  was  in  good  physical  condidon. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  610;  Dec  Dig.  «ss>262(20).] 

10.  Electbicitt  «=>14(1)— Case  Requiubd. 
A  company  furnishing  electricity,  although 

not  an  insurer,  is  required  to  use  very  great 
care,  where  it  affords  the  means  for  the  service. 

[Ed.  Note.— For  other  cases,  see  Electricity^ 
Cent  Dig.  S  7;  Dec  Dig.  «3»14(1).] 

11.  Electbicitt  €=3»19(13)— Instbdction. 

In  an  action  for  death  by  electricity  escaping 
from  a  defective  plant  installed  by  an  electric 
company,  an  instruction  as  to  the  care  requir- 
ed of  the  company,  where  it  affords  "the  means 
for  the  service,''  was  not  objectionable ;  the  ac- 
cident having  occurred  because  of  defendant's 
installation. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  S  11;  Dec.  Dig.  «=9l9(13).l 

12.  Electbicity  «=»19(3)— Injubies— Bubden 
OF  Pboof— Res  Ipsa  Loquitub. 

In  such  action,  where  plaintiff  bad  establish- 
ed the  death,  while  deceased  was  exercising  ordi- 
nary care,  by  an  ezcesaive  current  furnished  by 
defendant  through  the  dectric  light  wire,  it 
then  devolved  upon  defendant  to  show  that  the 
excessive  voltage  was  not  due  to  its  negliKeoce. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  S  11 ;  Dec  Dig.  «=>19(3).l 
IS.  Electbicitt    «=3l9{3)  —  In  juries  —  Res 

Ipba.  Loquitub. 
Where  electricity  Is  fumishecl  to  a  system 
installed  and  operated  ezdusiTely  by  the  own- 
er of  the  premises,  the  doctrine  of  res  ipsa  loqui- 
tur has  no  application. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  |  11;  Dec  Dig.  «=»19(3).] 

14.  TBIAL  4=»244(6)— IHSTBUOIXONB— ElCTHA- 

sizing  Damages. 
In  an  action  for  death,  instructions  did  not 
unduly  emphasize  the  matter  of  damages  because 
seven  of  them  made  mention  of  that  subject. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  i  581;  Dec  Dig.  «»244(6).I 

DeiHtrtinent  2.  ^tpeal  from  Soperlor 
Court,  Tulare  County ;  J.  A.  Allen,  Judge. 

A&tlons  by  Sarah  B.  Bergen,  administra- 
trix, against  the  Tulare  County  Power  Com- 
pany. From  Judgment  for  plaintiff  and  an 
order  denying  new  trial,  defendant  appeals. 
Affirmed. 

E.  I.  Feemster,  of  Vlsalla,  Chas.  E.  Bush, 
of  Tulsa,  Okl.,  and  A.  E.  Cooley,  of  San 
Francisco,  for  appellant.  Blurry  &  Enupp,  of 
Portervllle,  for  respondent 

MELVIN,  J.  Defendant  appeals  from  an 
adverse  Judgment  and  from  an  order  deny- 
ing its  motion  for  a  new  trial.  The  action 
was  one  for  damages  sought  by  Sarah  E. 
Bergen  as  administratrix  of  the  estate  of  L. 
C.  Bergen,  deceased,  on  account  of  tils  death. 
The  verdict  in  favor  of  plaintiff  was  for 
$12,500.  Bergen  was  a  rancher  living  near 
Strathmore  In  Tulare  county.  He  had  a 
wife  and  two  minor  children,  the  latter  be- 
ing at  the  time  of  lils  death  respectively,  17 


and  10  years  of  age.  Water  fk>r  irrigating 
the  orchard  on  Hr.  Bergen's  ranch  was  raised 
from  a  well  by  means  of  a  pumping  plant  op- 
erated by  electricity.  This  plant  had  been  In- 
stalled about  a  year  previous  to  Mr.  Bergen's 
death  by  the  defendant  corporation,  which  is 
a  power  company  engaged  in  furnishing  elec- 
tricity to  Its  patrons  by  means  of  wires  car^ 
rjing  heavy  currents.  During  a  few  days 
before  that  upon  which  the  accident  occur* 
red,  Mr.  Bergen  had  been  having  trouble 
with  the  pumping  plant,  and  on  that  evening 
when  he  arrlyed  at  his  home  his  wife  told 
him  that  something  was  wrong  with  the 
pump.  He  replied  that  the  pump  was  all 
right,  but  that  there  was  not  enough  power 
coming  over  the  wires  to  move  both  the  mo- 
tor and  the  pump.  About  9  o'clock  Mr.  Ber- 
gen went  to  the  pumping  plant  for  the  pur- 
pose of  discovering  if  possible,  the  cause  of 
the  trouble  with  the  supply  of  power.  After 
vainly  avaiting  his  return  for  about  an  hour, 
his  wife  and.  dau^ter  caused  search  to  be 
made  for  him.  His  dead  body  was  found  in 
the  -well  pit  behind  the  pump.  Deceased  was 
In  a  kneeling  pospire,  bis  head  resting 
against  the  dtsdiai^  iripe  leading  from  the 
pump.  In  bis  hand  was  held  the  lamp  socket 
on  the  drop  cord  suvended  in  the  pit  His 
hands  were  severely  burned,  and  the  physi- 
cian who  examined  the  body  declared  tbat 
death  resulted  from  dectric  shock.  There 
was  evidence  to  the  effect  that  g^ss  fran 
broken  lamp  globes  was  fbund  scattered 
about  the  place;  that  the  motor  was  burned 
out ;  that  the  insulation  on  the  lamp  cord  was 
badly  punctured ;  and  that  the  coating  of  the 
jacket  which  la  set  over  the  lamp  socket  to 
prevent  contact  between  the  interior  dec- 
trical  connection  and  the  brass  case  was  com- 
pletely burned  away  over  one  of  the  termi- 
nals. Appellant  delivered  Its  current  to  Mr. 
Bergen  by  means  of  Its  primary  power  wires, 
which  terminated  at  a  pole  a  few  feet  from 
the  pumping  plant  The  primary  wires  car- 
ried 6,600  volts.  By  means  of  "transform- 
ers" a  current  of  220  volts  was  taken  off  of 
these  wires  for  the  engine,  and  one  of  110 
volts  for  the  electric  lighting.  Respondent's 
theory  developed  at  the  trial  by  the  evidence 
In  her  behalf  was  that  appellant  In  the  in- 
stalling of  the  plant  bad  employed  dangerous 
and  unsafe  connections  and  a  deficient  ground 
wire,  with  the  result  that  a  high,  dangerous, 
and  excessive  current  was  permitted  to  pass 
from  the  primary  side  of  the  transformers 
into  the  secondary  side,  and  so  through  tbe 
drop  cord  into  Mr.  Bergen's  body. 

[1]  Appellant's  first  attack  is  directed 
against  the  order  of  the  court  overruling  tbe 
demurrer  to  the  complaint  That  pleading 
set  forth  with  some  elaboration  tbe  state- 
ments that  defendant  improperly  and  care- 
\ess\y  constructed  and  Installed  transformers 
and  ground  wires;  negligently  and  carelessly 
failed  to  use  due  care  in  selecting  pn^>er 
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materials,  safety  devices  and  appliances,  for 
fcdudsg  the  current  carried  by  the  primary 
wires:  and  that  by  reason  of  the  fact  that 
defendant  had  permitted  the  transformers, 
groand  wires,  and  appliances  to  remain  in  a 
<lefectlve  condition,  a  high  and  dangerous 
current  of  electricity  was  permitted  to  pass 
from  the  primary  wires  into  the  secondary 
wires  and  into  the  drop  cord  and  electric  light 
which  hung  In  the  pit  Appellant  complains 
of  ambiguity  because  the  words  "appliances" 
and  "appurtenances"  are  used  In  the  attempt- 
ed descriptions  of  both  the  primary  and  the 
secondary  systems.  There  is  no  merit  in  this 
contention.  The  complaint  clearly  sets  forth 
the  theory  of  the  accident  upon  which  re- 
spondent relies.  Appellant  also  complains  of 
amblgntty  In  the  pleading  resulting  in  Its  In- 
ability to  determine  therefrom  whether  its 
all^^  negligence  consisted  In  Improperly  In- 
stalling transformers,  ground  wires,  and  ap- 
pliances ;  In  lack  of  care  in  selecting  proper 
materials  and  safety  devices;  in  Improper 
ccoutraction  and  maintoiance  of  transform- 
en,  eta;  or  in  falUng  pr<^rly  to  operate, 
bu^nct,  ke^  and  use  the  tranafcmners,  etc. 
The  statunent  in  a  pleading  of  several  dis- 
tinct acts  of  negligence,  proof  of  any  one  of 
wiiidi  would  entitle  the  pleader  to  a  recov- 
ery. Is  not  properly  subject  to  demnrrer  for 
nncertalnty  or  ambiguity  because  the  plaln- 
tUf  may  recover  Vupon  proof  of  enough  to 
make  a  cause  of  action."  6  Thompson  on 
Negligence  (2d  Bd.)  1  7474. 

[2,  S]  Nor  was  the  C(»nplaint  vulnerable  to 
tbe  obJectitHi  that  the  particular  acts  consti- 
tuting the  n^ligeooe  <i£  defendant  were  not 
spedfled.  It  Is  well  settled  In  California  that 
n^igence  may  be  charged  In  general  terms. 
It  is  only  necessary  to  plead  what  was  done, 
and  allege  that  It  was  negllg^tly  done,  with- 
out stating  the  particular  omission  which 
made  tbe  act  negligent.  But  it  must  appear 
from  tbe  allegations  that  tbe  negligence 
-caused  or  contributed  to  the  injury.  Smith 
T.  Buttner,  00  Cal.  95.  27  Pac  29;  Stein  v. 
United  Railroads,  159  Cal.  368,  113  Pac.  663 ; 
■Champagne  v.  Hamburger,  169  CaL  683,  147 
Pac.  954.  Measured  by  tbis  rule,  the  complaint 
was  sufficient.  The  order  orernillng  the  de- 
xuufrer  to  the  complaint  was  a  proper  <Hie. 
Tbe  case  was  ti^ed  upon  a  well-defined  theory, 
.and  even  if  tbe  complaint  had  contained  the 
defects  of  which  tbe  demurring  party  com- 
plained, that  litigant  was  not  misled  because 
the  controversy  was  fairly  determined  upon 
its  merits.  Bank  of  Lemoore  v.  Fulgbam,  151 
Cal.  234-237.  90  Pac.  936;  Stein  v.  United 
Railroads,  supra ;  Iri^ng  r.  Ott,  9  Cal.  App. 
440-442,  99  Pac.  528. 

[4]  It  was  defendant's  theory  that  Mr.  Ber- 
gen fell  from  the  ladder  while  he  was  goUig 
-down  Into  the  pit  where  the  pump  was  lo- 
cated, and  that  he  was  either  killed  by  the 
lall  or  by  the  l<Hig-contlnued  passage  of  110 
volts  of  ^ectridty  fnHn  the  drop  wire 
throng  bis  body.  While  Mr.  Gardiner,  an 


electrician,  was  under  examination  as  a  wit- 
ness, he  was  asked  If  he  had  ever  received  a 
shock  of  110  volts  of  electricity.  He  an- 
swered In  the  affirmative,  over  the  objection 
of  defendant's  counsel.  The  basis  of  the  ob- 
jection was  that  there  was  no  similarity  be- 
tween the  physical  conditions  of  the  two 
men,  because  tbe  evidence  showed  that  a  few 
months  before  his  death  Mr.  Bei^en  bad  been 
struck  on  the  head,  and  thereafter  had  been 
subject  to  headaches.  The  testimony  was 
properly  admitted.  While  It  was  true  that 
there  had  been  evidence  tending  to  prove  an 
Injury  to  Mr.  Bei^en  which  had  left  some 
painful  results,  there  had  been  medical  testi- 
mony also  to  tbe  eflTect  that  Just  prior  to  his 
death  Mr.  Bergen  had  been  in  good  physical 
condition,  and  that  his  heart  had  been  strong 
and  normal  at  that  time.  It  was  therefore 
competent  for  plaintiff  to  offer  evidence  re- 
garding the  result  of  suffering  a  shock  of  110 
volts  of  electricity  by  a  man  of  everage  ph^ 
Ique  and  resistant  powers.  If  the  witness 
had  been  unusually  powerful  and  capable  of 
withstanding  a  heavier  shock  than  the  ordi- 
nary man,  even  that  fact  would  have  relat- 
ed more  to  tbe  weight  than  to  the  admissi- 
bility of  the  testimony.  But  it  does  not  ap- 
pear that  he  was  at  all  abnormal. 

[I,  6]  Mr.  Gardiner  also  testided  regarding 
the  condition  of  the  ground  wire  when  he 
examined  it  about  10  days  after  the  accident 
Objection  was  made  upon  tbe  ground  that 
the  time  was  too  remote,  but  we  cannot  say 
that  the  court  erred  in  exercising  discretion 
in  favor  of  the  admlsslcn  of  this  testimony. 
That  10  days  had  elapsed  between  the  acci- 
dent and  tbe  electrician's  Inspection  of  the 
ground  wire  was  a  fact  going  more  to  tbe 
weight  than  to  tbe  relevancy  ot  this  testi- 
mony. It  Is  the  contention  of  appellant's 
counsel  that  upon  plaintiff  devolved  the  duty 
of  proving  that  no  change  bad  taken  place  In 
the  condition  of  the  groand  wire  and  the 
buried  pipe  between  the  time  of  the  accident 
and  Mr.  Gardiner's  Inspection  of  It  It  Is 
quite  true  that,  as  appellant  contends,  the 
presumption  of  nncbanged  condition  Is  not 
retroactive,  and  that  the  mere  production  of 
the  pipe  and  wire  would  not  prove  that  they 
were  in  tbe  same  state  10  days  after  the  ao- 
cldoit  as  they  were  on  tliat  day.  Wlndhans 
V.  Boots,  92  CaL  617-621.  28  Paa  6S7;  Ger- 
mtl  Mercantile  Ca  v.  Siml  Land  Co^  171 
CaL  254-256,  152  Pac.  727.  Bnt  there  was 
evidence  tending  to  show  that  no  change  had 
been  made  daring  that  InterroL  Miss  Hazel 
Bergen  testified  that  so  tar  as  she  knew, 
nothing  was  done  between  the  date  of  Ibe 
accident  and  the  coming  of  Gardiner  to  con- 
nect the  plant  with  the  system  of  the  Mt 
Whitney  Power  Company,  except  that  the  de- 
fendant caused  Its  power  to  be  disconnected. 
She  said: 

"I  was  not  around  tbe  plant  m^lf  and  I  did 
not  see  anybody  else  around  there." 

Mr.  Gardiner  testUled  that  be  did  not 

touch  tbe  wire  prior  to  tbe  time  It  was  exam- 
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Ined  by  witness  Dnvls,  who  went  to  the 
Bcene  of  the  accident  13  days  after  Mr.  Ber- 
gen's death.  Davis  sold  he  was  accompanied 
by  Mr.  Knupp.  plnlnttfTs  attorney.  They 
found  a  ground  wire  and  rod  or  pipe,  and 
pulled  the  rod  up.  It  gave  no  Indication  of 
having  been  lately  tampered  with,  and  It 
looked  as  If  It  had  been  Imbedded  In  the 
earth  at  that  place  for  a  Ions  time.  This 
rod  was  In  tlie  same  place  indicated  In  the 
testimony  of  witness  Kratzer,  who  had  In- 
stalled the  wiring,  and  at  the  time  of  Its  re- 
moval It  was  stIU  connected  with  the  ground 
wire,  running  the  full  length,  of  the  pole. 
Mr.  Knupp  corroborated  the  statcmenta  of 
Mr.  Davis.  We  think  this  testimony  fairly 
established  the  fact  that  no  material  change 
bad  been  made  In  the  rod  and  the  wire  dur- 
ing the  13  days  following  the  accident. 
Kratzer  had  sworn  that  the  ground  wire 
was  attached  to  the  pipe  or  rod  with  solder, 
and  that  the  latter  had  been  driven  into  the 
ground  about  five  feet  or  nearly  Its  entire 
length.  The  testimony  of  Davis,  Knupp, 
and  Gardiner  was  In  contradiction  to  this 
statement.  Gardiner  said  that  the  wire  was 
loosely  attached  to  the  pipe,  but  was  not 
84ridered:  and  Davis  testifled  that  there 
never  bad  been  any  good  connection  with 
solder  between  the  wire  and  the  ground  pipe 
or  rod,  and  that  the  latter  was  corroded. 
The  rod,  t<^tber  with  about  two  feet  of  the 
attached  wire,  was  introdaced  in  evidence. 
tSr,  Gardiner  said  tliat  if  the  primary  and 
secondary  wires  were  grounded  together  and 
the  primary  ground  wire  and  rod  were  not 
snffidaat,  the  primary  roltage  wonld  go  into 
the  secondary.  "In  such  a  ease,"  he  said,  "If 
a  man  attempted  to  turn  on  his  light  in  the 
well  vHt,  it  be  would  come  In  contact  with  a 
bare  place  or  some  current  would  Jump 
through  on  the  socket,  the  primary  would 
go  on  through  the  secondary  to  the  ground 
and  whatever  was  connected  with  it.  If  he 
made  a  better  ground  than  the  company 
made  In  this  case,  he  would  be  in  direct  con- 
tact with  the  primary  voltage."  This  tes- 
timony entirely  sustained  plaintiff's  theory 
of  the  manner  In  which  Mr.  Bergen  met  his 
death,  Mr.  Davis,  another  electrician,  gave 
It  as  his  opinion  that  the  grounding  of  the 
system  at  the  Bergen  pumping  plant  was  un- 
safe, for  the  reason— 

"that  the  primary  or  high-tension  wire  and  the 
secondary  or  low-tension  wire  are  in  direct  me- 
tallic contact  with  each  other,  and  also  ground- 
ed through  this  same  wire;  one  wire  runs  down 
the  pipe.  In  other  words,  the  primary  ground 
is  not  grounded  separate  from  the  secondary ; 
they  are  t>oth  tied  together  with  m  common 
ground." 

Oontlnuing  he  said : 

"The  effect  is  this:  If  you  remove  that  ground 
wholly,  your  primaries  and  secondaries  are  in 
direct  metallic  connection  with  each  other.  The 
only  difference  in  the  potential  you  would  have 
would  be  due  to  the  subtraction  of  the  windings 
of  the  transformer,  which  would  be  a  small 
amount" 


The  witness  was  asfced  the  further  ques- 
tion: 

"If  this  groHiid  was  Insufficient  and  the  pri- 
mary and  the  secondary  sides  of  the  transformer 
were  connected  as  Mr.  Kratzer  has  described 
tliem  here,  what  would  be  the  effect  upon  a  per- 
son wlio  attempted  to  turn  on  a  light  in  the  pit?" 

Uver  objection  he  answered: 
"I  should  say  that  he  would  be  very  apt  to  re- 
place that  defective  ground  with  Ui  body." 

Mr.  Noble,  a  graduate  of  and  a  former 
assistant  professor  of  electrical  engineering 
In  the  UnlTersity  of  Oallfomia  testified  that 
110  volts,  the  normal  current  in  the  lighting 
circuit  at  the  Bergen  idant,  would  not,  in  his 
opinion,  injure  a  man  in  good  health  having 
a  normal  heart,  He  also  gave  It  as  his  i^in- 
lon  that  in  the  wiring  of  the  Bergen  place 
the  method  whldi  had  been  followed  -  was 
very  unusual  and  dangerous.   He  said: 

"The  danger  lies  In  the  fact  that  the  primary 
or  high-voltage  side  and  the  secondary  or  low- 
voltage  side  of  the  transformer  are  connected 
to^ctoer,  and  then  are  connected  to  a  eronnd 
wire.  The  looeening  of  that  ground  wire,  or 
severing  of  that  eround  wire,  from  Its  ground 
connections  would  immediately  canse  a  consid- 
erable  rise  In  the  voltage  between  the  Becinidary« 
low-tension  wires  and  the  ground." 

Prot  Nttble  also  testifled  as  follows : 
"If  the  ground  were  totally  deficient  In  tUs 
case  and  a  person  came  In  contact  with  the  lamp 
cord  in  the  pit  under  the  circumstances  testi- 
fied to  in  this  case,  he  would  get,  in  my  opinion, 
in  the  neighborhood  of  2,800  volts  between  the 
wires  on  the  low-tension  side  and  tbe  ground, 
assuming  that  tlie  ground  connectloDs  became  to- 
tally loose." 

He  also  inspected  the  ground  wire  and 
pipo  or  rod  which  were  brought  into  court, 
and  gave  It  as  his  opinion  that  they  would 
not  make  a  good  ground.  This  witness  also 
examined  the  lamp  cord  and  socket  which 
had  been  found  in  the  hand  of  the  dead  man, 
and  gave  It  as  his  opinion  that  their  condi- 
tions Indicated  tbe  passage  of  a  current  of 
high  potentiality  greatly  in  -  excess  of  110 
volts. 

This  evidence  fully  supported  plaintiff's 
theory  that  decedent  met  his  death  by  rea- 
son of  the  faulty  and  negligent  Installation 
and  operation  of  the  system  In  use  at  tbe 
pumping  station  on  the  Bergen  ranch. 

[7]  There  was  no  error  committed  by,  the 
court  In  refusing  to  admit  defendant's  by- 
laws in  evidence!.  We  can  see  no  possible 
connection  between  said  by-laws  and  tbe  de- 
fendant's obligations  to  plalntlfTs  decedent. 
It  Is  argued  that  they  might  have  shown  Mr. 
Bergen's  duty  to  care  for  his  own  electric 
plant  after  Its  installation,  but  defendant's 
liability  was  based  upon  its  negligence  in 
putting  In  the  pumping  plant  originally. 

[8]  The  amount  of  damages  was  not  ex- 
cesslve.  Ajipellant  attacks  the  verdict  upon 
tbe  ground  that  Mr.  Bergen's  earning  capa- 
city was  but  $50  a  month,  and,  counting  his 
life  expectancy  as  16  years,  the  greatest  pos- 
sible pecuiriary  loss  would  be  about  98,600 
assuming  that  bis  earning  capacity  wonld 
have  remained  the  same  If  he  bad  lived.  Tbe 
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ertdence  showed,  however,  that  he  earned 
960  a  month  during  about  half  of  his  work- 
ing tbne,  and  that  the  other  half  of  his  time 
waa  spent  In  conducting  his  ranch.  The 
jury  was  JnsUfled  also  In  considering  the  loss 
to  the  widow  and  the  minors  due  to  the  dep- 
rivation of  the  comfort,  society,  protection, 
and  support  of  the  husband  and  father. 

[S]  We  find  no  error  In  the  instmctlons. 
App^ant  attacks  tautnidA<ms  numbered  8, 
8,  10,  U.  and  12.  The  first  of  these  related 
to  the  nse  of  mtHtallty  or  expectancy  tables, 
and  was  based  upon  an  Instroction  approved 
In  HarrisQU  v.  Sutter  St  Ry.  Go.,  U6  CaL 
16&-168,  47  Pac  l(a9.  Tbe  objection  made 
to  the  gl'^g  of  such  an  Instrnctlaai  Is  that 
It  Is  applicable  to  the  case  of  a  man  In  good 
physical  condition,  while  Mr.  Bergen  was 
the  victim  of  a  recent  Injury  which  had  im- 
paired his  health.  It  is  tme  that  there  was 
8<xae  evidence  that  he  had  suffered  Injuries 
in  a  mnaway  ^hlch  occurred  about  two 
months  before  bis  death,  but  the  physician 
who  had  treated  him  at  that  time  described 
him  as  a  "strong  hea^  man"  when  the  ac- 
cident occurred. 

[18,11]  Instruction  No.  9  related  to  the 
great  care  exacted  of  companies  like  de- 
fendant engaged  in  furnishing  that  danger- 
ous commodity,  electricity.  The  Jurors  were 
told  that  such  a  company  Is  not  an  Insurer, 
but  where  it  affords  "tbe  qieans  for  the  serv- 
ice," it  is  required  to  use  "very  great  care." 
Appellant's  counsel  say  that  the  Instruction 
is  erroneous  because  of  the  use  of  tbe  ex- 
pression "very  great  care."  There  Is  no  force 
In  this  objection.  Glraudl  v.  Electric  Imp. 
Co.,  107  CaL  120-124,  40  Pac.  108,  2S  L.  R.  A. 
590,  48  Am.  St.  Rep.  114 ;  Tackett  v.  Hender- 
son Bros.  Co.,  12  Cal.  App.  G58,  108  Pac  151 ; 
Falrbalrn  v.  American  River  Electric  Co., 

170  CaL  115-118,  148  Pac.  788.  The  instruc- 
tion Is  not  open  to  the  criticism  that  It  would 
lead  the  Jdry  to  believe  that  defendant  own- 
ed and  controlled  all  of  the  Instrumentalities 
for  the  application  of  electric  power,  includ- 
ing the  machinery  and  wires  of  the  pumping 
station  itself.  There  was  no  question  but 
that  defendant  had  installed  all  of  the  In- 
strumentalities owned  and  used  by  Mr.  Ber- 
gen, and  In  that  sense  it  had  afforded  means 
for  the  service.  The  Instruction  was  ap- 
proved by  the  Supreme  Court  of  Alabama  In 
Alabama  City,  etc.,  B.  R.  Co.  v.  Appleton, 

171  Ala.  324-331,  S4  South.  638,  Ann.  Cas. 
1913A,  1181. 

Defendant  criticizes  the  tenth  Instruction 
upon  tbe  ground  that  it  failed  to  apprise  the 
Jury  of  Mr.  Bergen's  duty  to  exercise  ordi- 
nary care,  but  the  instruction  in  terms  does 
state  his  duty  in  that  regard.  In  brief,  it 
Informed  the  Jury  that  if  by  reason  of  de- 
fendant's instaUatlcm  of  dangerous  connec- 
dons  and  defective  ground  wires  an  excesalTe 
voltage  of  electridty  was  permitted  to  ater 
tbe  drop  cord  Sn  the  pit,  and  If  plaintlfTs  in- 


testate  "while  using  ordinary  care"  came  into 
contact  with  the  cord  and  was  killed,  plain- 
tiff was  entitled  to  recover. 

[12, 13]  The  eleventh  instruction  stated  the 
rule  that  if  plaintiff  bad  established  by  a 
preponderance  of  evidence  the  death  of  her 
decedent  while  he  was  exercising  ordinary 
care,  by  an  excessive  and  dangerous  current 
furnished  by  defendant  through  the  electric 
light  wire,  it  then  devolved  upon  defmdant 
to  show  that  the  excessive  voltage  was  not 
due  Co  Its  negligence.  This  did  not  unduly 
extend  the  doctrine  res  ipsa  loquitur  as  ap- 
pellant cMuplalns  that  it  did.  Such  control 
as  Mr.  Bergen  exercised  over  the  equipment 
of  his  pumping  station  could  not  have  Re- 
sulted In  an  increase  of  tbe  voltage ;  thore- 
fore  the  presence  of  a  death-dealing  current 
in  the  wire  through  which  defendant  had 
ctmtracted  to  furnish  a  current  of  110  volts 
was  sufficient  to  afford  reasonable  evidence 
of  negligence  on  Its  part.  It  is  the  rule  in 
this  state  that  where  electricity  Is  furnished 
to-  a  system  installed  and  c^rated  delu- 
sively by  the  owner  of  the  premises  the  doc- 
trine res  ipsa  loquitur  has  no  application. 
Hill  V.  PaciQc  Gas  &  Electric  Co.,  22  CaL 
App.  788,  136  Pac.  492.  But  where  the  de- 
fendant in  such  a  case  had  some  control  of 
the  situation,  eitlicr  by  reason  of  its  con- 
struction or  Its  operation  of  plaintiff's  plant, 
a  showing  of  accident  without  plaintiff's 
fault  shifts  the  burden  of  proof.  Tbe  Jury 
was  carefully  instructed  that  the  mere  hap- 
pening of  the  accident  raised  no  presumption 
of  defendant's  negligence. 

The  twelfth  instruction  was  In  its  material 
part  a  quotation  of  section  S281  of  the  Civil 
Code,  defining  damages.  It  had  no  tendency 
to  impress  the  Jury,  as  appellant  fears,  with 
the  idea  that  tbe  corporation  was  a  law- 
breaker. 

[14]  The  final  criticism  of  tbe  Instructions 
is  that  they  unduly  emphasized  the  matter  of 
damages  because  seven  of  them  made  men- 
tion of  that  subject  No  objection  Is  urged  to 
the  substance  of  these  instructions,  but  we 
are  told  that  devoting  so  much  attention  to 
the  matter  of  damages  might  well  have  led 
the  Jurors  to  believe  plaintiff  entitled  to  com- 
pensation. With  equal  loice  it  might  be  said 
that  the  court's  elaboration  upon  that  subject 
might  have  caused  Jurors  to  devote  great 
care  to  the  consideration  of  the  evidence 
before  they  could  feel  Justified  in  awarding 
a  verdict  requiring  defendant  to  pay  damag- 
es. Defendant's  point  has  the  charm  of 
novelty,  but  possesses  no  substantial  merit 

Other  questions  discussed  in  the  briefs 
do  not  require  consideration  here,  as  they  are 
substantially  covered  by  that  which  Is  writ- 
ten above. 

The  Judgment  and  order  are  affirmed. 

We  concur:  HBNSBAW.  J.;  liOBI- 
GAN.  J. 
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(SI  C&l.  App.  668) 

KIRKPATRICK  et  aL  t.  INDUSTRIAL  AC- 
CIDENT COMMISSION  OF  CALIFOR- 
NIA et  al.    (Civ.  2044.) 
(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   Oct.  12,  1916.) 

1.  HAfiTEB  AND   SEBTANT  «=»417(7)— INJTTBT 

TO  Sbbvant  —  Wobkhkn'b  Cohfekbation 

ACT— CONCLUaiVKNESS  OF  FiNDZNOB. 
Where  tbe  evidence  tends  to  support  the 
Industrial  Accident  Commissioo's  finding  ot 
fhct  that  the  employ^,  wbea  fatally  injured, 
was  in  the  employ  of  his  employer,  tuoush  fur- 
nished to  another,  sucb  findiUK  is  final,  and  will 
not  be  reviewed  on  certEorari. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Dec.  Dig.  ®=3417(7).) 

2.  'Mastbb  and  Sbbtant  «=3361— Wobkhen's 
Compensation  Act— "fiMPLOTKB"  — **Em- 
pLOTfi"— Statute. 

Under  Workmen's  Compensation  Insurance 
and  Safety  Act  fSL  1913,  284)  SS  13.  14,  de- 
fining "employer  to  inclade  every  person  who 
has  any  person  in  service  tinder  a  contract  of 
hire,  express  or  implied,  and  "employ^"  to  in- 
clude every  person  in  the  service  of  an  employ- 
er, one  regularly  employed  as  a  driver  and  team- 
ster for  one  engaged  in  contract  teaming,  who 
was  directed  to  take  a  team  and  haul  lumber 
for  another  party,  and  who  used  his- employ- 
er's horse  and  the  other  party's  wagon  when  the 
fatal  accident  occurred,  was  then  in  the  employ 
of  bis  regular  employer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  «»361. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Employe;  Employer,] 

3.  Mabteb  and  Sbbvant  4=s>861— Wobkhbn's 
CoupENaATioN  Act— "Imuediatb  Ehplot- 
■B*'— Statute. 

In  such  case,  the  regular  employer  of  tbe 
decedent  did  not  stand  in  any  different  rdation 
than  that  of  an  "immediate  employer,"  as  those 
words  are  used  in  Workmen's  Compensation  In- 
surance and  Safety  Act  (St  1913,  p.  294),  j  30, 
subd.  d(l),  providing  that  tbe  liability  imposed 
by  the  section  upon  a  principal  and  general  con- 
tractor, when  other  than  the  immediate  employ- 
er, shall  exist  only  where  the  Injury  occurred  en 
or  in  or  about  the  premises  on  wbich  the  prin- 
cipal general  contractor  or  intermediate  con- 
tractor has  undertaken  to  do  any  work,  or  where 
such  premises  or  wort  are  otherwise  under  hit 
control. 

[Ed.  Note.~For  other  cases,  see  Muter  and 
Servant,  Dec.  Dig.  4=>361.] 

Writ,  ot  Review  to  Industrial  Accident 
Oonunlsslon* 

Proceeding  under  Workmen's  Compensa- 
tion Act  by  James  McLeod  to  obtain  oom- 
pensatkm  for  the  death  o£  bis  son.  Jay  Mo- 
Leod,  opposed  by  Roy  Klrkpatrldc,  employer, 
and  tbe  Southwestern  Surety  Insuranoe  Com- 
pany, insurer.  Compensation  was  awarded 
the  Industrial  Aoddent  Cwnmlsslon,  end 
tbe  employer  and  the  insurer  petition  for 
writ  of  review  as  to  sucb  order.  Award  af- 
firmed. 

Hidfcox  &  Crenshaw,  of  Los  Angeles,  for 
petitioners.  Chrlstopber  M.  Bradler.  of  San 
Francisco,  for  respOTidents. 

CONRBT,  P.  J.  A  writ  was  issued  in  this 
proceeding  to  review  an  order  of  tbe  Indus- 
trial Accident  Commlssl<m  whereby  It  award- 


ed  to  tbe  dependent  parents  of  <Hie  Jay  Mc- 
Leod compensation  for  bis  accidental  death 
while  In  the  employ  of  Roy  Elrkpatriclc,  de- 
fendant in  that  case  and  one  of  the  petitioo- 
ers  herein.  Jay  McLeod  was  regularly  em- 
ployed by  Kirkpatrlck  as  a  driver  and  team- 
ster In  connection  with  Klrkpatrick's  busi- 
ness, which  was  that  of  contract  teaming  and 
hauling.  On  that  day  the  Bllnn  Lumber 
Company  requested  the  Pasadena  Transfer 
Company  to  furnish  a  team  and  driver  tor 
the  delivery  of  some  lumber.  The  Pasadena 
Transfer  Company  called  upon  Kirkpa trick 
to  furnish  a  team  and  driver  to  fill  this  or- 
der. Thereupon  Klrkpatrlck  directed  Mc- 
Leod to  take  his  team  and  do  the  hauling 
required.  As  Elrkpatridc  did  not  have  a 
wagon  suitable  for  hauling  lumber,  a  wagon 
of  the  Pasadena  Transfer  Company  was 
used.  While  using  said  wagon  and  the  horses 
of  Klrkpatrlck  in  hauling  lumber  for  tlie 
Bllnn  Lumber  Company,  the  accident  occur- 
red which  resulted  In  the  death  of  McLeod. 
The  Southwestern  Surety  Insurance  Com- 
pany Is  the  Insurance  carrier  for  Kirkpatrlcfc 
and  bad  Insured  him  against  liability  for 
compensation  f<H-  Injuries  sustained  by  bis 
employ^  In  connection  with  bis  business. 

Petitioners'  first  contentl(Hi  is  that  at  the 
time  of  tbe  accident  McLeod  was  not  the 
employ^  of  Klrkpatrick,  but  was  the  employ^ 
of  the  Bllnn  Lumber  Company,  and  that 
therefore  Klrpatrick  was  not  liable  fOT  CMn- 
pensatlon  to  McLeod  or  to  his  depoidents. 
The  argument  Is  based  upon  rules  which 
often  have  been  enforced  In  cases  arlsliig  out 
of  injuries  to  third  pers(»u  through  ne^ 
gence  «f  employes,  and  cases  arising  out  ot 
negligence  resisting  in  injuries  to  emtdoyfa, 
wherein  It  became  necessary  to  determine 
who  was  the  employer  or  master  responsible 
for  the  acts  of  tbe  servant  or  liable  tot  In- 
juries to  the  servant.  It  has  sometimes  beoi 
held  that,  where  the  direct  immediate  em- 
pl<^er  tumldies  his  servant  to  a  third  per^ 
son  to  do  woi^  of  the  latter  and  places  the 
employ6  under  tbe  excluidve  otmtrcA  of  sadt 
third  person  In  the  performance  of  the  work, 
the  employ^  becomes  for  that  particular  pur- 
pose tbe  servant  of  him  to  whom  the  employ^ 
is  furnished,  with  resultant  responsibility  on 
tbe  part  of  tbe  employer  whose  work  is  be- 
ing done.  An  instance  of  this  kind  is  shown 
in  Cotter  v.  Undgren,  106  CaL  602,  39  Fac 
950,  46  Am.  St  Rep.  255.  It  was  there  held 
that  the  defendant,  who  was  tbe  first  or  gen- 
eral employer  of  tbe  servants  wbose  negli- 
gence caused  plaintiffs  Injuries,  was  not  re- 
sponsible for  their  negligence,  because  the 
work  In  which  the  servants  were  employed 
was  not  work  of  tbe  defendant,  and  the  de- 
fendant had  not  at  that  time  the  c(»trol  or 
right  to  control  or  supervise  the  conduct  of 
tbe  servants  In  doing  that  work. 

[1]  But  even  In  negligence  cases  it  does  not 
always  follow  that  tbe  general  employer  la 
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freed  from  re^Knudbillty  by  tte  mere  act  of 
hiring  ont  his  mployte  to  tblrd  persons  to 
be  used  by  them  in  the  performance  of  their 
work.  Thns  In  Stevart  t.  California  Im- 
provement Ca.  131  Cal.  125.  63  Pac.  177.  724. 

L.  R.  A.  206,  the  defendant  company  bad 
empl(9%d  one  Conger  as  engineer  to  manage 
a  steam  roller  owned  hj  it.  The  steam  roll- 
er, with  the  engineer  In  chai^,  was  hired 
ont  bj  the  company  to  the  city  of  Oakland 
for  nse  In  rolling  and  leveling  a  street,  such 
use  being  under  the  direction  of  the  superin- 
tendent of  streets.  The  plaintiff  suffered  In- 
juries caused  by  negligence  of  tbe  engineer, 
who  carelessly  let  off  steam  ft(xa  the  engine 
without  giving  warning  thereof,  thereby 
frightening  the  plaintiff's  horse.  It  was  held 
that  nnder  the  given  circumstances  the  re- 
lation of  master  and  servant  existed  between 
the  defendant  company  and  Its  engineer,  and 
not  between  the  city  of  Oakland  and  said  en- 
gineer. "Here  the  city  simply  hired  the  use 
of  the  street  roller  outfit  from  the  defendant 
company — to  wit,  the  roller,  engine,  and  the 
engineer  to  manage  the  same — ^for  so  much  a 
day.  The  city's  agent — foreman  of  the  street 
superintendent — only  directed  or  supervised 
how  and  where  the  street  should  be  roiled; 
he  did  not  have  the  control  or  management 
of  the  engine;  this  was  subject  entirely  to 
the  Judgment  of  the  engineer,  the  servant  of 
the  owner,  the  defendant  company,  who  had 
selected  and  employed  blm  for  that  special 
purpose,  paid  him  bis  wages,  and  had  the 
sole  right  to  discharge  him."  So  here,  the 
Industrial  Accident  Commission  may  well 
have  concluded  from  the  evidence  that  the 
Blinn  Lumber  Company  simply  hired  the  use 
of  the  team  and  driver  to  deliver  Its  lumber, 
without  in  any  way  Interfering  with  the  con- 
trol or  management  of  the  team  by  McLeod 
as  servant  of  KIrlipatrlcb,  who  Imd  selected 
and  enq>lo7ed  him  for  that  qtedal  purpose, 
who  paid  him  his  wages  and  had  the  sole 
right  to  discharge  him.  The  evidence  thus 
ten^Ung  to  support  the  Commission's  finding 
of  fact  to  tbe  effect  that  McLeod  at  the  time 
(tf  receiving  his  injuries  was  In  the  employ  of 
Kirkpatrick,  such  findings  are  final  and  will 
not  be  reviewed  In  this  proceeding,  since  they 
present  only  questions  of  fact  and  not  of  law. 

[2]  The  Workmen's  Compensation,  Insur- 
ance and  Safety  Act,  in  sections  13  and  14 
thereof,  famishes  Its  own  definition  of  the 
terms  "employer"  and  "employe."  The  term 
"employer"  includes  every  person  who  has 
any  person  in  service  under  any  contract  of 
hire,  express  or  implied.  Tbe  term  "em- 
ploy4"  Includes  every  person  thus  In  the 
service  of  such  employer.  The  decisions  in 
negligence  cases  such  as  those  above  men- 
tioned are  not  necessarily  controlling  In 
cases  like  the  present;  for  the  liability  of 
the  employer  In  this  case  arises,  not  from 
any  wrong  done  by  him,  but  from  the  statute, 
which  imposes  such  liability  upon  persons 
bearing  toward  each  other  tbe  relation  of  em- 


ployer and  onployfi  ma  defined  in  the  rtatnte. 
While  this  appears  to  be  the  first  case  In  this 
state  In  which  the  courts  have  been  called 
upon  to  review  an  award  of  the  Oommlsdon 
for  injuries  recdved  by  an  employ^  hired 
out  by  one  employer  to  another,  ,Uie<  same 
questions  have  been  presented  nnder  the 
Workmen's  Compensation  Acts  in  otha 
states.  ^ 

In  Dale  t.  Saunders  Bros.  <N.  T.)  112  N. 
E.  571,  the  award  was  made  to  a  widow  and 
children  for  tbe  deatli  of  one  Frank  Dale. 
The  general  employer  in  that  case,  like  Klrk- 
patrl<^  In  this  case,  was  engaged  in  tlie  team- 
ing business  and  in  hiring  out  teams  with 
drivers  for  trucking  purposes.  Dale  was  sent 
with  a  team  to  work  for  one  Walsh,  by  tak- 
ing sand  from  Walsh's  sand  pit  and  deliver- 
ing it  to  his  customers.  The  Court  of  Ap- 
peals, after  referring  to  the  rules  which  we 
also  have  mentioned  as  applied  In  negligence 
cases,  declared  that  the  question  in  this  case 
was  not  one  of  responsibility  for  negligent  in- 
jtirlcs  inflicted  upon  strangers,  nor  upon  an 
employ^ ;  that  the  doctrine  of  respondeat  su- 
perior had  no  application  there,  nor  were  tbe 
rules  of  employers'  liability  for  negligence 
controlling — and  it  was  held  that  Dale  was 
working  for  Saunders  Bros,  as  a  teamster; 
that  he  was  engaged  In  teaming,  not  in  the 
operation  of  a  sand  pit  In  like  manner  It 
might  be  said  in  the  present  case  that  Mc- 
Leod was  engaged  In  teaming,  which  was  the 
business  of  Kirkpatrick,  and  not  In  tbe  lum- 
ber business,  which  was  tbe  business  of  tlie 
Blinn  Lumber  Company. 

In  Kongo  V.  Waddlngton  &  Sons,  87  N.  J. 
Law,  395,  94  Atl.  408,  a  similar  case  arose. 
There  the  Supreme  Court  of  New  Jersey  de- 
termined that  the  petitioner,  who  had  been 
Injured  In  the  course  of  his  employment, 
was  tbe  employ^  of  Waddlngton  &  Sons,  the 
contracting  teamsters,  who  employed  him  by 
the  day,  and  who  bad  let  him  out  for  the  day 
to  baul  sand  and  other  building  materials 
for  a  third  [>erBon.  In  this,  as  in  the  New 
York  case,  the  terms  of  tbe  statute  were  not 
Identical  with  those  of  the  California  statute. 
They  are  sufficiently  alllEe,  however,  to  Indi- 
cate tbe  trend  of  oplnicm.  In  tbe  New  Jer- 
sey case  It  was  determined  that  the  person 
to  whom  the  team  and  driver  had  been  fur- 
nished by  Waddlngton  &  Sons  could  not  be 
held  liable  as  the  employer.  He  "bad  no 
direct  dealings  with  the  petitioner;  he  had 
nothing  to  say  on  the  question  how  much 
wages  petltlmer  should  be  paid;  tbe  only 
contract  that  he  made  was  a  contract  with 
Waddlngtcai  for  the  supply  of  a  team,  con- 
sisting of  a  wagon,  horses,  and  driver,  for 
which  he  paid  as  a  team.  There  was,  of 
course,  ample  evidence  to  Justify  an  award 
as  against  Waddlngton,  and  this  Is  what  we 
think  the  court  ought  to  have  done." 

13]  Petitioners  further  contend  that  "Kirk- 
patrick, not  being  the  Immediate  employer, 
would  be  considered  as  a  principal  and  In- 


Digitized  by 


Google 


276 


161  PAGinO  REPOBTEB 


(Cal 


termedlate  contractor,  and  would  be  exclad- 
ed  from  liability  under  subdivision  1  of  sub- 
division *d.*  section  30  of  the  Workmen's 
CompeDsatlon,  Insurance  and  Safety  Act" 
Even  without  taking  into  omslderation  the 
effect  of  section  30  under  the  construction 
given  to  It  in  Carstens  t.  Plllsbury,  168  Pac. 
218.  and  Sturdivant  t.  Plllsbury,  158  Pac. 
222.  we  are  of  opinion  that  Klrkpatrick  does 
not  occupy  any  different  relation  than  that 
of  an  "immediate  employer,"  as  those  words 
are  used  in  said  section  80. 

Finally,  petitioners  contend  that  the  act 
under  ctmsideration.  so  far  as  It  provides  m 
attempts  to  provide  for  onnpensation  to  oth- 
ers than  employ^,  ts  anconstitutifHiaL  This 
^nesUon  has  been  determined  adversely  to 
petitioners'  contention,  by  a  recent  decision 
of  the  Supreme  Court.  Western  Metal  Sup- 
ply Co.  V.  Plllsbury,  156  Pac;  401. 

The  award  is  affirmed. 

We  concur:  JAMES.  J.;  SHAW,  J. 


(31  Cal.  App.  6C7) 

DELLARINGA  v.  HOaKEB  et  al.  (Civ.  1389.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   Oct.  12,  1910.) 

Afpbai,  an  d  Ebbob  <S=3ll33— Failube  to 
Offeb  Auguuent  to  Sustain  Appeal. 
Iq  an  action  to  quiet  title,  where,  prior  to 
plaiotiU's  request  for  dismissal,  a  defenuant  bad 
answered,  setting  up  owuersbip  and  askiug  for 
an  adjudication  in  his  favor,  oud  plaintiff,  on 
appeal  from  an  order  made  on  defendant's,  mo- 
tion directing  that  the  order  of  dismissal  enter- 
ed on  plaintiff's  request  be  set  aside,  being  ad- 
vised of  the  suggestion  of  defendant's  counsel 
at  the  time  for  oral  argument  that  tbe  con- 
troversy had  been  settled,  and  that  only  moot 
questions  were  now  involved,  fails  to  furnish 
any  stipulation  on  which  to  authorize  tbe  court 
to  enter  order  of  dismissal,  the  court  will  af- 
firm, the  rMTord  showing  no  reason  why  tbe  or- 
der should  be  distarbed,  being  left  without  ar- 
gument- offered  by  plaintiff  to  sostaln  his  ap- 
peal 

{Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  SI  4450-4453;  Dec.  Dig. 
«=»1133.1 

Appeal  from  Superior  Court,  Eem  County ; 
Paul  W.  Bennett,  Judge. 

Action  by  Luvlsa  Dellarioga  against  B.  T. 
Hooker  and  others.  From  an  order,  made  on 
motion  of  defendant  Hooker,  directing  that 
an  order  of  dismissal  of  the  action  thereto- 
fore entered  upon  the  written  request  of 
plaintiff's  attorneys  be  set;  aside,  plaintiff 
appeals.  Order  affirmed. 

W.  W.  Kaye,  Rowen  Irwin,  and  Bmmons 
&  Hudson,  all  of  Bakersfldd,  for  appellant. 
John  F.  Pootef  of  Los  Angeles,  for  respond- 
ents. 

JAMSS,  J.  This  appeal  was  taken  from 
an  wder  of  the  superior  court  made  on  the 
motion  of  defendant  E.  T.  Hooker.  This  or- 
der directed  that  an  order  of  dismissal  of 
the  action  theretofore  entered  upon  the  writ- 


ten request  of  the  attorn^  for  the  plaintlfl 
be  set  a^jide.  The  action  was  to  quiet  title, 
and  defendant  Hooker  bad  answered  prior  to 
the  request  made  for  the  dismissal  of  the 
action,  to  whl(±  answer  he  set  up  ownership 
in  the  pnverty  In  contrororsy  and  asked  for 
an  adjudication  to  be  made  in  Ids  favor.  A 
clerk'a  transcript  was  prepared  under  the 
alternative  method  of  appeal,  and  that  is  the 
only  document  which  has  been  filed  in  this 
court  At  the  time  set  for  oral  argument,  no 
counsd  fbr  appelant  appeared,  and  counsel 
for  re^udent  being  present  stated  that  the 
controversy  bad  been  settled,  and  that  only 
moot  anestiMis  were  therefAre  now  involved. 
However,  the  appellant,  upon  being  advised 
of  the  suggestion  made,  has  fiilled  to  fomlah 
any  stipulation  upon  which  to  authorize  the 
court  to  enter  an  order  of  dlsmissaL  We 
are  left  without  any  aigument  offered  by  the 
appellant  to  sustain  the  appeal  taken.  An 
examination  of  the  record  discloses  to  our 
minds  so  reason  why  the  order  of  tbe  court 
should  be  disturbed. 
The  order  Is  affirmed. 

We  concur:  <X>NIIE]Y,  P.  J.;  SHAW,  J. 

'  (n  Cal.  App.  6K) 

Ex  parte  DUPES.    (Cr.  513^ 

(District  Court  of  Appeal,  Second  District.  Cal- 
ifornia.   Oct  17,  1916.) 

1.  Divobce  4=3312  —  Action  —  Cuaronr  w 
Childben— Appeal— Statutb. 

Code  Civ.  Proc.  SS  046,  949,  provide  that  tiie 
perfection  of  an  appeal  stays  all  further  pro- 
ceedings upon  the  judgment  or  order  appealed 
from.  Petitioner's  husband  brought  an  action 
for  divorce  and  for  tbe  custody  of  tbe  minor 
children,  and  petitioner  asked  a  divorce  and 
custody,  and,  pending  tbe  trial,  the  court  award- 
ed their  custody  to  her,  and  on  findings  that  the 
husband  was  entiUed  to  a  divorce,  and  tlut 
petitioner  was  unfit  to  have  their  custody, 
awarded  their  rostody  to  him,  and,  after  pen- 
doner's  appeal  bad  been  perfected,  vacated  the 
temporary  order  and  gave  their  custody  to  tbe 
husband.  Beld,  that  tbe  appeal  stayed  all  pro- 
ceedings and  deprived  the  trial  court  of  jurisdic- 
tion to  make  any  order  pending  the  appeal,  ao 
that  its  findings,  its  decree,  and  its  order,  award- 
ing custody  to  the  husband,  constituted  no 
ground  for  his  asserted  right  to  tb^  custody. 

{Ed.  Note.— For  other  cases,  see  Divorce,  Cent; 
Dig.  S  S06;   Dee.  Dig.  «S9312J 

2.  Divobce  ®=>312— OnsiouT  or  CHiLDBBir— 
Fitn  ess— APPEAIh 

Pending  sudi  appeal  a  new  proraeding  in- 
volving tbe  same  question  as  determined  there- 
in respecting  petitioner's  fitness  to  have  the  cus- 
tody of  mmor  children  could  not  be  based 
thereon. 

[Ed.  Note.— For  other  cases,  see  Divorce^  Cent. 

Dig.  S  80S;   Dec  Dig.  <»s»312.] 

Petition  for  writ  of  habeas  corpus  by  Eu- 
genia N.  DuiMs  against  T.  W.  Dupes  to  se- 
cure the  custody  of  petitioner's  two  minor 
children.  Ordered  that  tbe  custody  ct  tbe 
minors  be  surrendered  and  restored  to  peti- 
tioner. 


4bs»ror  other  cases  see  same  tople  and  KBT-NUHBIBB  in  all  Key-Numbered  Digests  aikd  lodezea 
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liacEnight  A  ntzgerreD  and  P.  N.  Ur- 
ns, ^  Los  Angeles,  for  petitioner.  OluuL  N. 
Sears  and  E.  J.  Enunong,  both  of  Bakers* 
field,  for  respondent. 

SHAW,  J.  The  facts  are  as  follows:  On 
February  25,  1916,  T.  W.  Dupes  filed  a  com- 
plaint In  the  snperior  court  of  Kern  county, 
wherein  he  prayed  for  a  decree  of  divorce 
from  Eugenia  N.  Dupes  and  the  award  to 
him  of  the  carp,  custody,  and  control  of  Jan- 
Ice  and  Bernard  Dupes,  minor  children  of 
the  parties,  who,  It  appears,  were  at  the  time 
Uvlng  with  their  mother.  By  answer  and 
cross-cotnplalnt  Eugenia  N.  Dopes  asbedthat 
Bhe  be  awarded  the  decree  of  divorce  and 
likewise  awarded  the  care  and  custody  of  the 
children ;  each  of  said  parents  alleging  the  { 
other's  unfitness  to  have  control  of'  them,  j 
Pending  the  trial  an  order  was  issued  to  Eu- 
genia N.  Dupes  requiring  her  to  show  cause  | 
why  an  order  should  not  be  made  awarding  ^ 
the  custody  of  the  children  to  their  father,  I 
and'  this  matter  coming  on  for  hearing,  the  I 
court,  pursuant  to  stipulation  of  the  parties, 
on  March  6,  1016,  made  an  order,  subject  to 
sQch  further  order  as  might  be  made,  award- 
ing the  custody  of  the  children  to  the  moth- 
er. The  case  was  tried,  and  on  Joly  22, 1916, 
the  conrt  made  findings  In  said  action  upon 
whldi,  as  a  condnslim  of  law,  It  found  tJiat 
T.  W.  Dupes  was  entitled  to  a  decree  of  dl- 
Twce  and  that  Eugenia  N.  Dupes  was  unfit 
to  hare  the  custody  and  care  of  the  minor 
diUdren,  and  awarding  their  custody  to  the 
&ther.  Three  days  tliereafter,  to  wit.  on 
July  25.  1916,  the  defendant  In  said  action, 
Eugenia  N.  Dupes,  perfected  an  (U^wal  from 
said  interlocotory  Judgment  After  the  ap- 
peal had  been  perfected,  and  on  July  26^ 
1916,  the  court  made  an  order  redtlng  that 
irtkerau,  befm  the  hearing  <jt  said  actioa 
vsm  Ibi  merits,  to  wit,  oa  Mardi  6, 1916,  an 
order  had  been  made  awarding  the  care,  cus- 
tody, and  coatnd  of  said  minor  children  to 
the  dyfff»vlB"tr  Eugenia  N.  Dupes,  and  the 
court,  having  at  the  oraduatmi  of  the  trial 
of  the  actltHi  found  tlut  deffendant  waa  not 
a  fit  and  proper  perscai  to  have  the  care  of 
said  tibUdren,  and  It  having  ^ipeared  by  the 
evidence  introduced  that  T.  W.  Dupes  was  a 
proper  person  to  whom  their  care  and  cus- 
tody should  be  awarded,  ordered  that  said 
temporary  <Hider  made  on  the  6tb  day  of 
Ifarch,  1916,  be  vacated,  and  the  care,  cus- 
tody, and  control  of  said  children  awarded 
to  their  father,  T.  W.  Dupes.  Thereafter,  aa 
July  31,  1916,  the  court  by  an  order  directed 
the  sheriff  of  Kern  county  to  take  Into  his 
custody  and  d^ver  to  the  conrt  said  Janice 
and  Bernard  Dopes,  to  be  di^osed  of  accord- 
ing to  the  order  of  court,  ai^  further  ordered 
that  a  copy  of  the  order  so  made  be  delivered 
to  the  mother  Uien  having  possesion  of  the 
diUdren.  The  sheriff  complied  with  this  or- 
der and  took  from  the  mother  the  possession 
<rf  the  ddldren  and  prodnced  them  in  court ; 
whereupon,  <a  the  same  day,  to  wit,  July  31, 


1916,  the  court  or^ond  the  durllf  to  Imme- 
diately deliver  the  diildren  to  th^  father. 

By  the  return  made  In  re^xmse  to  the 
writ  T.  W.  Dupes  bases  his  right  to  the  cus- 
tody, care,  and  contrcA  ot  the  minors  upon 
the  findings  of  fact  showing  petitioner's  un- 
fitness to  have  charge  ^  the  children,  and 
upon  the  interlocutory  decree  made  July  22, 
1916,  awarding  the  custody  of  the  children 
to  the  plaintiff  In  said  action,  and  also  upon 
the  order  of  the  superior  conrt  made  after 
the  perfecting  of  the  appeal  from  said  inter- 
locutory decree  (and  which  said  order  pur- 
ported to  vacate  and  set  aside  the  order 
awarding  the  custody  of  the  children  to  Eu- 
genia N.  Dupes  on  Mardi  6, 1916).  pursuant 
to  which  the  sheriff  was  .on  July  81.  1916, 
directed  to  take  possession  of  the  children 
and  deliver  them  to  the  father. 

[1]  The  effect  of  the  perfecting  of  an  ap- 
peal is  to  stay  all  further  proceedings  upon 
the  Judgment  or  order  appealed  from  or  mat- 
ters embraced  therein  in  the  conrt  below. 
SectlCHis  946,  919,  Code  dv.  Proc.  It  oper- 
ates to  remove  the  subject-matter  of  the 
adjudication  fn»n  the  Jurisdiction  of  the 
court  below  pending  the  appeal,  and  sus- 
pends the  power  of  that  court  to  enforce  its 
order  nntil  the  appeal  Is  determined.  Bx 
parte  Qneirolo,  119  Cal.  630,  61  Pac.  956. 

"The  ^ect  of  the  apiieal  is  to  ronove  the  sub- 
ject-matter of  the  order  from  the  jurisdiction  of 
the  lower  court,  and  that  court  U  without  pow- 
er to  proceed  further  &s  to  any  matter  embraced 
therein  until  the  anpeo'i  is  determined."  Voa- 
burg  V.  VoBburg,  137  CaL  493,  70  Pac.  473. 

The  fitness  of  the  respective  parties  as  cus- 
todians of  the  children  was  one  of  the  issues 
involved  In  the  action  and  tried  by  the  conrt, 
and  as  to  which  it  found  the  mother.  Eu- 
genia N.  Dnpea,  was  not  a  proper  person  to 
have  control  of  the  children,  that  the  father 
was  a  fit  person  to  whom  the  control  should 
be  awarded,  and  so  ordered. 

The  mother,  however,  under  and  by  vir- 
tue of  the  order  of  March  6th  awarding  her 
the  custody  of  the  children,  had  possession 
of  them,  and,  since  the  stay  of  proceedings 
pending  appeal  has  the  legitimate  effect  of 
keeping  the  subject  thereof  in  the  condititm 
in  which  it  was  when  the  stay  of  proce^ings 
was  granted  (Schwarz  v.  Superior  Court,  111 
Cal.  113,  43  Pac.  580),  it  would  seem  clear 
that  the  decree  from  whidi  the  appeal  was 
perfected  should  constitute  no  ground  upon 
which  respondent  could  found  his  right  to 
the  custody  of  the  children.  This  being  true, 
the  order  awarding  their  custody  to  T.  W, 
Dupes,  as  embodied  in  the  decree  from  which 
the  appeal  was  perfected,  left  In  full  force 
and  effect  the  order  of  March  6th,  under 
which  petitioner  was  awarded  control  of  the 
children.  Since  by  perfecting  the  appeal  the 
subject  of  the  litigation  was  removed  from 
the  lower  court,  it  would  seem  equally  clear 
that  the  court  was  without  Jurisdiction  to 
make  the  order  of  July  Slat  purporting  to 
vacate  and  annul  the  order  of  Hardi  Wt, 
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and  directtnsc  tbe  sheriff  to  take  the  children 
from  the  mother  and  ddiv^  them  to  the 
father.  Oar  conclnslon  Is  that  the  appeal 
stayed  all  proceedings  upon  the  decree  and 
order  embraced  therein  and  r^oved  the  case 
from  the  trial  court,  thna  deriving  it  of  Ju- 
risdiction to  make  any  order  as  to  the  8n1>- 
Ject-matter  thereof  pending  the  appeaL 
Hence  ueithw  tlie  findings,  decree  based 
thereon,  nor  the  order  made  after  the  appeal 
was  taken  purporting  to  vacate  the  order  of 
March  6th  constitute  any  ground  for  respond- 
ent's asserted  right  to  the  contn^  and  cus- 
tody of  said  min<»s.  See  Vosburg  v.  Vos- 
bnrg,  and  Ex  parte  Quelrolo,  supra. 

[2]  It  Is  also  claimed  that  petitioner  Is  not 
a  fit  and  proper  person  to  liave  the  care  and 
cwtrol  of  said  minors.  Specific  acts  of  neg- 
lect of  the  children  occurring  prior  to  the 
trial  and  a  course  (A  misconduct  pursued  by 
petlti<mer  prior  thereto  are  set  forth  in  the 
return,  to  prove  which  numerous  affidavits 
are  presented.  These  affidavits,  however,  re- 
late to  acts  of  omission  and  commiaslon  on 
the  part  of  petitioner,  as  stated,  occurring 
before  the  trial  tSt  the  Issues  involved  In  the 
litigation  and  therein  relied  upon  to  show 
her  unfitness.  Pending  the  appeal  a  new 
proceeding  Involving  the  same  question  can- 
not be  based  thereon. 

It  is  <nHlered  Uiat  the  custody  of  said  Ber- 
nard Dupes  and  Janice  Dopes  be  by  T.  W. 
Dupes,  the  respondent  herein,  surrendered 
and  restored  to  p^tlodo',  Eugenia  N.  Diqies. 

We  concur:  GOKRET.  P.  J.;  JAMBS.  J. 


(31  Cal.  App.  673) 

KRAMiER  V.  INDUSTRIAL  ACC.  COMMIS- 
SION OF  STATE  OF  CALIFORNIA 
et  aL    (Civ.  2088.) 

(District  Court  <A  Appeal,  Second  District,  Oal- 
ifomla.   Oct  12,  1916.) 

MaSTKB    and    SEBVANT  ^==>361— WOBEUBlt'S 
COHFENSATIon  AcT— InJDBJ  TO  "JAMITO^ 

— "HowricuLTURAi.  Labob." 
Under  the  Workmen's  Compensation  Act 
(St.  1S13,  p.  2S4)  1 14,  excluding  from  its  opera- 
tion employes  engaged  in  horticultural  labor, 
where  a  janitor  o[  a  ^ancing'ball  and  dwelUog 
house  was  iujored  by  Btepi>me  on  a  palm  thorn 
whUe  prnning  a  fig  tree  on  a  lot  adjacent  to  his 
employer's,  used  in  part  for  a  garage,  the  serr- 
ant  was  not  entitled  to  compensation,  as,  when 
injured,  be  was  engaged  in  "borticultural  la* 
bor,"  the  labor  of  caring  for  grass  lawns,  trees, 
shrubben,  and  flowers,  and  not  engaged  as  a 
"janitor."  a  person  employed  to  take  charge  of 
a  building  and  rooms  therein. 

[Eid.  Note.— For  other  cases,  see  Mastw  and 
Servant,  Dec.  Dig.  «=>361. 

For  other  definitions,  see  Words  and  Phrases, 
Sirst  and  Second  Series,  Janitor.] 

Proceedings  under  the  Workmen's  Compen- 
sation Act  by  Oscar  Ohlsson  for  compensa- 
tion for  personal  injuries,  opposed  by  Henry 
J.  Kramer,  the  employer.  Tliere  was  an 
award  by  the  Industrial  Accident  Commis- 
sion, and  to  review  its  action  the  employer 


p^tl(»is  for  certlcanrL  Award  set  aside  and 
amralled. 

Jones  it  E>vans  and  Gibson,  Dunn  & 
Crutcher,  all  of  Los  Angeles  (Norman  S.  Ster- 
ry,  of  Los  Angeles,  of  counsel),  for  petitioner. 
F.  M.  Shepard,  of  Los  Angeles,  and  Christo- 
pher M.  Bradtey.  of  San  Francisco,  for  re- 
spondents. 

SHAW,  J.  Certiorari  to  review  the  action 
of  the  Industrial  accident  commission  in 
awarding  benefits  to  Oscar  Ohlsson,  an  em- 
ploye of  petitioner  Henry  J.  Kramer. 

[1]  The  findings  are,  unfortunately,  meager 
in  detailing  the  facts  upon  which  the  com- 
mission based  its  conclusion.  Such  being  the 
case,  we  may  refer  to  the  evidence,  not  to 
vary  or  contradict  the  findings  of  fact,  but 
for  the  purpose  of  eirplalning  or  supplement- 
ing the  same.  Matter  of  Ehelnwald.  168  App. 
DIv.  425,  153  N.  Y.  Supp.  598.  It  appears 
that  Ohlsson  was  an  employ^  of  Kramer,  who 
conducted  a  dancing  academy  in  a  building 
which  was  also  used  by  him  for  the  porpoee 
of  a  residence.  Adjoining  the  lot  upon  which 
this  building  stood  was  a  lot,  upon  the  rear 
of  which  there  was  a  garage,  reached  by  a 
driveway  from  the  street,  along  which  there 
grew  some  peach  and  palm  trees,  the  brandi- 
es of  which  overhung  the  driveway,  thus  in- 
terfering with  the  free  use  thereof,  and  some 
25  feet  from  which  was  a  growing  fig  tree. 
Kramer  did  not  own  this  adjoining  lot*  but 
was  i>ermitted  by  the  owner  thereof  to  use 
the  garage,  and  Ohlsson  had  been  directed 
by  Kramer  to  trim  the  branches  of  the  palm 
and  peach  trees  which  overhung  the  drive- 
way. On  both  lots  were  plots  of  grass,  flow- 
ers, trees,  and  shrubbery.  Tlie  evidence, 
without  confilct,  shows  tiiat  Ohlsson  was  em- 
ployed by  Kramer  in  the  capacity  of  a  Jani- 
tor, the  duties  of  which  position  were  to  take 
charge  of  the  rooms,  sweep  and  dust  the 
same,  and  In  general  keep  them  In  ord^, 
and  also  employed  as  a  gardener  to  look  aft- 
er and  care  for  the  grass,  fiowers,  shrubbery, 
and  trees  growing  upon  both  lots,  and  that 
he  performed  services  in  both  capacities. 

The  commission  found: 

That  Ohlsson  was  injured  by  accident  "while 
in  the  emi>loyment  of  •  *  *  Henry  J.  Sum- 
mer as  a  janitOT  of  a  dancing  hall  and  bouse 
and  garden  laborer."  (2)  "That  said  accident 
and  Injury  arose  oat  of  and  happened  fn  the 
coarse  of  said  employmwt,  and  occurred  while 
the  said  em^loytf  was  performiog  service  grow- 
ing out  of,  mddcntal  to,  and  in  the  course  of 
bis  employment,  and  was  as  follows:  While 
pruning  a  fig  tree  upon  a  lot  adjacent  to  ttiat 
occupied  by  his  employer,  and  in  part  used  by 
such  employer,  a  garage  used  by  such  employer 
being  located  thereon,  and  the  drireway  thereto 
on  such  property  having  along  its  border  palm 
and  peadi  trees  which  applicant  had  been  In- 
structed to  trim,  applicant  stepped  apon  and 
was  pierced  in  the  ankle  by  a  palm  thorn,  which 
occaaioned  serious  disabiUt;.  Th^t  the  prun- 
ing of  such  fig  tree  without  specific  instru^ons 
so  to  do  did  not  constitute  misconduct  an  the 
part  of  the  applicant  or  take  him  outidde  tha 
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scope  of  Ufl  UDployment,  but  was  snch  an  act 
as  an;  employe  misht  reasonab^  perform  in- 
cidental to  the  course  of  his  employment." 

[2]  It  thus  appears  that  Ohlsson  was  em- 
ployed in  a  dual  capacity;  that  is.  In  the 
capacity  of  a  janitor  for  a  dancing  hall  and 
a  bouse  and  garden  laborer.  A  janitor  Is  de- 
fined to  be  "one  who  Is  employed  to  take  care 
of  a  public  building."  As  generally  under- 
stood, the  term  refers  to  a  person  employed 
to  take  charge  of  a  building  and  rooms  there- 
in and  keep  the  same  clean  and  la  order. 
Fagan  v.  Mayor,  84  N.  Y.  348.  For  the  pur- 
iwse  of  this  case  we  may  assume  that  the  em- 
ployment of  a  person  In  such  capacity  bnhgs 
him  within  the  operation  of  the  statute.  Sec- 
tion 14  of  the  act  excludes  from  its  operation 
employ^  engaged  in  farm,  agricultural,  or 
horticultural  labor,  or  In  household  domestic 
service.  In  the  light  of  the  evidence  we  con- 
strued the  flnding  that  Ohlsson  was  employ- 
ed as  a  house  and  garden  laborer,  as  refer- 
ring to  household  domestic  service  mentioned 
In  section  14,  and  the  caring  for  the  flowers, 
srass,  trees,  and  shrubbery  growing  upon  the 
two  lots.  In  other  words,  the  service  per- 
formed by  Ohlsson  as  a  house  laborer  con- 
sisted of  household  domestic  service,  while 
tlut  performed  by  him  In  the  capacity  of  a 
garden  laborer  consisted  in  horticultural  la- 
bor. Clearly  the  labor  of  caring  for  grass 
lawns,  trees,  shrubbery,  and  flowers  Is  horti- 
cultural in  character.  See  deQnitloas  of 
"borticulture"  In  Standard  Dictionary  and 
American  Encyclopedia. '  Ohlsson  was  thus 
•employed  for  the  performance  of  services  in 
two  capacities:  One  that  of  janitor,  falling 
within  the  terms  of  the  act;  the  other  as  a 
house  and  garden  laborer ;  employ^  engaged 
therein  being  excluded  from  its  operation. 
Hence,  it  the  injury  sustained  by  Ohlsson 
waa  due  to  an  accident  while  he  wag  engaged 
In  labor  as  and  under  bis  employment  as  a 
gardener,  he  would  not  be  entitled  to  the  ben- 
efits of  the  act,  unless  the  service  was  inci- 
d^tal  to  the  work  of  janitor.  The  pruning 
of  this  fig  tree  without  spedflc  instructions 
ao  to  do  might  well  be  regarded  as  within  the 
scope  of  his  employment  as  gardener,  since 
the  proper  care  thereof  required  such  work  to 
be  done.  It  did  not.  however,  interfere  with 
the  use  of  the  driveway,  and  the  pruning 
tbereof  bad  no  connection  with  the  work  of 
Jaoltoi  which  any  stretch  of  the  imagina- 
tioQ  could  render  it  incidental  ttiexebo.  Tbere- 
fore  the  conclusion  of  law  as  found  by  the 
commission  tii&t  at  the  time  of  tbe  injury 
"the  applicant  employ^  was  not  engaged  in 
any  of  the  occi^ations  or  employments  ex- 
cepted by  section  14  of  the  Workmen's  Com- 
pensation. Insurance,  and  Safety  Act  from 
the  prorlsloDs  of  said  act^  Is  without  support 
In  the  &ct8  found.  Southern  Pacific  Co.  v. 
FUlsbury  et  aL,  170  Cal.  782,  151  Pac  277. 
The  New  Tork  Compensation  Act  does  not 
an>Iy  to  all  employes,  but  to  those  only  en- 
gaged In  certain  occivations  there  deslgnat- 
-ed  as  extrahasardous,  while  the  Cahfomia 


act  applies  to  all  except  those  designated  as 
being  excluded  when  engaged  In  certain 
work.  This  being  true,  the  decisions  of  the 
New  York  courts  In  like  cases  furnish  a  rule 
which  we  think  should  be  followed  in  the 
case  at  bar.  In  the  case  of  Gleisner  v.  Gross, 
170  App.  Dlv.  37,  155  N.  Y.  Supp.  946,  a  part 
of  the  duties  of  an  employ^  was  to  operate 
boilers  and  elevators,  designated  as  extra- 
hazardous. He  had  other  duties  to  perform, 
however,  which  were  not  within  those  so 
classed  by  the  Leglslatme,  and  was  injured 
while  performing  some  of  tbe  latter  duties. 
In  holding  that  he  was  not  entitled  to  recoT- 
er,  the  court  said: 

"Regardless  of  tbe  contractual  or  colloquial 
designation  of  the  duties  or  position  of  an  In- 
jurod  employ^,  the  Question  remains  In  enrf 
mstance  as  to  the  work  which  be  was  In  fact  do* 
fug  and  the  extent  to  which  his  work  came  with- 
in tbe  category  of  the  enumerated  employments. 
The  actaaliQr,  rather  than  the  appellation,  la  the 
Bound  basifl  for  tbe  commission's  action  in  de- 
termining wbetbet  an  onployfi  met  with  mishap 
in  the  course  <tf  an  enumerated  onployment." 

In  the  case  of  In  re  Sickles,  171  App;  Dlv. 
108,  156  N.  Y.  Supp.  864,  the  defradant  was 
engaged  as  warehooseman  in  storing  fruit, 
and  also  engaged  in  buying  and  selling  fruits. 
An  employ^  of  the  defendant  was  engaged 
part  of  the  time  in  oonnectioo  with  defend- 
ant's business  as  a  warehouseman,  designated 
as  extrahasardous,  and  part  of  the  time  as 
a  salesman  in  buying  and  selling  fruit,  which 
latter  calling  was  not  within  the  operation  of 
the  statute.  He  was  injured  wUle  engaged  In 
the  latter  business,  and  it  was  held  that  he 
was  not  entitled  to  recover  compensation 
therefor.  The  court  there  said: 

"Tbe  difficulty  is  that  the  employer  was  en- 
gaged in  two  entirely  distinct  kinds  of  busiDess. 
one  of  which  was  not  within  tbe  protection  of 
the  statute,  and  that  the  claimant  was  injured 
hi  performance  of  his  duties,  which  at  the  time 
of  the  injury,  solely  bad  reference  to  that  kind 
of  business  not  thus  protected."* 

So,  too,  where  an  employfi  of  a  common  car- 
rier engaged  In  both  intra  and  Inter  state 
transportation  Is  injured,  bis  right  to  recov- 
er under  the  federal  statute  will  depend 
upon  the  iduuncter  of  his  service  at  the  time 
of  his  injury ;  that  is,  U  at  the  time  of  the 
Injury  he  was  engaged  in  interstate  work,  he 
may  recover  under  federal  statute;  otherwise 
his  rights  are  mea^red  by  the  state  law. 
Illinois  C.  R.  Co.  V.  Behrens,  233  U.  S.  473, 
34  Sup.  Ct  646,  58  L.  Ed.  1051,  Ann.  Cas. 
1914C,  163 ;  Colasurdo  T.  Central  R.  R.  Co. 
of  N.  J.  (C.  a)  180  Fed.  832;  Erie  R.  Co.  v. 
Jacobus,  221  Fed.  335,  137  C.  C.  A.  151.  Our 
conclusion  Is  that  the  Injury  sustained  by 
Ohlsson  arose  out  of  and  was  in  the  course 
of  his  employment,  not  as  a  Janitor,  but 
while  engaged  in  garden  labor,  which  Is  in 
the  nature  of  and  Included  within  the  term 
horticultural  labor,  for  which  he  is  not  enti- 
tled to  the  benefit  of  the  act. 

The  award  is  therefore  set  aside  and  an- 
nulled. 

We  ccmcur:  OONBBX|  P.  J.;  JAlfBS,  J. 
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:H  Gal.  App.  684) 

DAHNB  V.  SUPERIOR  COURT  IN  AND 
FOR  SAN  DIEGO  COUNTY. 
(OlT.  21Sa) 

CDiatriet  Coort  of  Appeal,  Second  District,  Cali- 
fornia.  Oct  12,  1916.   RebeariD);  Denied  b; 
Supreme  Court  Dec  11.  1916.) 

Divorce  ®=>201— Proceedings— Application 
FOR  Allowance— HiOHT  to  Prior  HsARirfa. 
Where  plaintiff  in  &  divorce  action  alleges 
that  abe  has  been  a  resident  of  the  state  for  1 
year  and  of  the  county  for  the  90  days  next  pre- 
ceding her  action  as  required  by  Civ.  Code,  8  128, 
and  makes  the  verified  assertion  that  she  is  with- 
out means  to  prosecute  the  action,  she  is  entitled 
to  have  her  application  for  allowances  beard  in 
advance  of  a  motion  to  dismiss  the  suit,  on  the 
ground  that  the  court  baa  not  jurisdiction  of  ei- 
ther party,  as  eaid  section  does  not  impose  any 
limitation  on  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  H991.S02:  Dec.  Dig.  «=>201.] 

Petition  for  writ  ot  mandate  by  Louise  B. 
Dafane  against  the  Superior  Court  at  the 
State  of  California,  in  and  for  tbe  County  of 
San  Diego.  Peremptory  writ  of  mandate  or- 
dered issued. 

0.  C.  Kempley  and  Holcomb  &  Kempley, 
all  of  San  Diego,  for  petitioner.  W.  Jeffer- 
son Davis,  of  San  Dtego,  for  respondent 

JAMES,  J.  Petition  for  mandate  to  com- 
pel tbe  superior  court  of  tbe  county  of  San 
Diego  to  hear  and  determine  the  application 
of  Louise  B.  Dabne  made  for  the  purpose  of 
securing  to  her  In  a  divorce  action  against 
Eugenio  Dahne  an  allowance  to  cover  attor- 
ney's fees,  court  costs,  and  alUnony  pendente 
lite.  Tbls  petitioner  filed  her  complaint  In 
due  form  in  the  superior  court,  alleging, 
among  other  things,  that  she  had  resided  In 
the  state  for  1  year  and  in  tbe  county  of  San 
Diego  for  00  days  next  preceding  the  com- 
mencement of  her  action,  and  further  set 
forth  that  she  was  without  means  or  money 
with  which  to  prosecute  tbe  action.  Tbe 
complaint  was  duly  verified.  The  matter  of 
her  application  for  the  allowance  referred  to 
first  coming  on  to  be  heard,  the  defendant 
tiled  a  demurrer,  alleging  among  other 
gruuuds  that  tbe  court  had  no  Jurisdiction 
over  his  person.  He  also  made  a  motion  to 
quash  the  service  of  si^mmons  and  dismiss 
tbe  action  on  tbe  ground  that  he  was  not  a 
resident  of  tbe  state  of  California,  but  was  a 
resident  of  Brazil,  and  that  be  was  in  the 
state  of  California  for  a  temporary  purpose 
as  representative  of  the  department  of  agri- 
culture, Industry,  and  commerce  of  the  gov- 
ernment of  Brazil.  The  argument  Is  made 
that  the  domicile  of  tbe  husband  is  in  law 
tbe  domicile  of  the  wife,  and  that  as  tbe  de- 
fendant was  a  Brazilian  subject  and  had  no 
intention  of  remaining  permanently  In  the 
state,  tbe  wife  could  claim  no  residence  here 
suSlcleut  to  entitle  her  to  bring  an  action  for 
divorce.  We  do  not  understand  the  law  to 
be  that  a  citizen  of  a  foreign  country  may 


not,  eren  nndor  the  alleged  facts  asserted  by 
petitlfmer's  husband,  be  deemed  In  a  divorce 
action  to  have  acquired  such  residence  as 
tbe  Code  (Civ.  Code,  |  128)  requires.  But 
that  is  a  matter  which  need  not  here  be  con- 
sidered. Counsel  for  tbe  defendant  Insisted 
upon  the  right  to  have  tbe  question  of  tbe 
plalntUT's  residence  determined  In  advance 
of  the  bearing  oa  the  applicati<m  for  an  al- 
lowance of  attorney's  fees  and  costs,  and  In 
this  contention  be  was  sustained  by  the  trial 
judge  who,  as  appears  from  the  petition  and 
return  herein,  has  refused  to  consider  the 
motion  for  such  allowances.  On  tbe  other 
hand,  the  court  proposes  to  proceed  in  ad* 
vance  of  the  trial  of  the  case  to  a  bearing  of 
the  motion  to  dismiss  the  suit  and  to  deter- 
mine tbe  truth  of  the  allegation  of  plaintlff*a 
complaint  that  she  has  been  a  resident  of 
the  state  of  California  for  a  period  of  1  year 
and  of  the  county  of  San  Diego  for  a  period 
of  90  days  next  preceding  the  commence- 
ment of  her  action.  Tbe  question  presented 
is  as  to  whether  tbe  plaintiff,  this  petitioner, 
in  view  of  her  verified  assertion  that  ^e  la 
without  means  to  live  or  proaecnte  tbe  ac- 
tion, is  entitled  to  have  her  application  heard 
in  advance  of  the  trial  ot  the  main  lasnea. 
As  appears  from  the  petition,  tbe  trial  lodge 
Is  of  the  opinion  that  the  question  of  the 
plalntifTs  residence,  where  challenged,  must 
be  first  establlsbed  before  any  jurisdlctioo 
rests  In  the  court  to  make  to  her  any  allow- 
ance provided  to  b^  made  under  the  provi- 
sions of  the  Civil  Code.  We  cannot  agree 
with  the  vlevv  taken  by  the  learned  trial 
judge  on  that  proposition.  In  the  case  of  Bsr 
tate  of  McNeil,  155  Ca!.  333,  100  Pac.  1066, 
it  Is  said: 

"Section  128  of  the  Civil  Code,  relative  to  resi- 
dence of  the  plaintiff,  dbes  not  impose  any  limi- 
tation on  the  jurisdiction  of  the  superiw  court 
in  the  matter  of  divorces,  but  simply  prescribes 
certain  facts  essential  to  the  making  out  of  a 
case  warranting  a  divorce,  and  allegations  in  re- 
gard to  residence  stand  upon  tlie  same  footing 
as  any  other  allegation  of  facts  showing  the  riglit 
to  a  divorce." 

Admitting,  as  we  must  for  the  purpose  of 
tbls  motion,  that  tbe  petitioner  is  without 
means  to  prosecute  her  divorce  action,  is  to 
admit  that  she  is  without  means  of  meeting 
tbe  objection  raised  by  tbe  defendant  as  to 
one  of  the  material  Issues  In  tbe  case.  Tliat 
Issue  is  to  be  treated  as  any  other  issue  of 
fact  aud  tbe  wife  should  in  a  proper  case  be 
furnished  with  funds  by  her  husband  In  or- 
der that  she  may  employ  counsel  and  pro- 
duce such  evidence  as  may  be  available  to 
her.  To  say  that  she  Is  entitled  to  have  her 
motion  for  a  preliminary  allowance  beard  by 
the  court  before  being  required  to  meet  the 
defendant  on  Issues  regularly  proposed  by 
the  complaint  Is  not  to  say  that  tbe  court 
must  make  such  allowance,  for  that  Is  a  mat- 
ter which  tbe  discretion  of  thr  trial  Judge 
will  regulate  altogether  upon  the  bearing  of 
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the  motion.  But  it  appears  dear  to  as  that 
the  petitl<mer  Is  entitled  to  have  her  appli- 
cation considered  in  advance  of  the  determi- 
nation of  any  question  of  residence  which 
the  defendant  has  sought  to  interpose  In  ad- 
vance of  the  trlaU 

Permptory  writ  of  mandate  is  wdered  to 
be  Issued,  regniring  reqpmdent  superior 
court  to  proceed  in  accordance  with  the  con- 
(^oslons  expressed  in  Oils  opinion ;  petitioner 
to  have  her  costs. 

We  concur:  GONRBT.  P.  J.;  SHAW,  J. 


(31  C&l.  App.  678) 

HABTNBTT  T.  WILSON  «t  sL    (Civ.  2006.) 

<IMstrict  Court  of  Appeal,  Second  IMstrict,  Cal- 
ifornia.   Oct.  12,  1916.) 

1.  Gaminq  ®s>37— Maeoik  Teansactions  — 
Bbcovebt  qt  CoLLATEOAi.— Constitutional 
Pbovisioss. 

Under  Const,  art  4,  {  26,  as  amended  No- 
vember 3,  1908,  whereby  contracta  for  the  pur- 
chase or  sale  of  corporate  stock  on  margin  or  for 
future  delivery  are  unlawful  only  when  made 
without  intention  to  make  actual  delivery  and 
when  contemplating  merely  the  payment  of  the 
difference  between  the  contract  prices  and  the 
market   prices,  plaintiS  might  maintain  re- 

E levin  to  recover  stock,  etc.,  deposited  with  a 
roker  as  coUatenJ  security  for  any  Indebted- 
ness accruing  from  such  unlawful  transactions. 

[Ed.  Note.— other  cases,  see  Oamlni; 
Cent.  Die.  i  74;  Dec.  Dig.  «=»37.] 

2.  Afpkai.  and  Ebbob  ■8=01060(1)— Ha  BMixsa 
Bbbob— Admission  or  Evidence. 

In  such  action,  where  the  gaming  character 
of  defendant  brokers'  business  was  fully  brought 
out,  the  facts  being  almost  wholly  within  their 
knowledge  and  unknown  to  the  plaintiff,  and 
where  a  course  of  transactions  had  been  shown 
to  be  the  same,  and  where,  if  any  transaction 
was  of  a  different  character,  defendant  could 
have  ahowa  it,  the  admission  of  plalntifra  state- 
ment that  after  be  put  up  the  collateral  no  stock 
owned  by  him  bad  ever  been  sold  by  defendants 
was  not  prejudicial  ^rror. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  1068,  1060,  4153,  4157; 
Dec  Dig.  «=»1060(I).] 

8.  Gauino  «=»48(2)— Maboin  Tbanbaotions 
— ^Recoveby  of  Collateeal— Evidence. 
Where  it  did  not  appear  that  defendants 
were  members  of  the  New  York  Stock  Exchange 
or  transacted  any  of  the  ptaintiSTs  business 
through  that  Excnange,  and  there  was  no  evi- 
dence of  genuine  purchases  or  sales  on  plaiotiS's 
account,  or  any  deliveries,  objection  to  a  ques- 
tion to  defendant's  manager  as  to  whether  he 
knew  the  laws  of  the  New  York  Stock  Ex- 
change  in  regard  to  baying  and  selling  stock  was 
properly  sustained,  since  such  rules  were  in  no 
way  material  to  the  defense. 

[Ed.  Note,— For  other  cases,  see  Gaming,  Cent 
Dig.  I  101 ;  Dec  Dig.  «S=>49(2).] 

4.  Replevin  «=al06— Damages— Time. 

In  replevin  for  certificates  of  stock,  etc., 
deposited  by  plaintiff  as  security  on  his  margin 
transactions  with  defendant  brokerage  firm,  on 
the  ground  that  no  deliveries  were  intended  by 
the  parties,  plaintiff  was  entitled  to  the  value 
of  the  collateral  when  demand  for  its  delivery 
was  made,  and  not  to  its  value  at  the  time  of 
its  deposit. 

[Ed  Note. — For  other  cases,  see  Replevin, 
Cent  Dig.  SS  416-423;  Dec.  Dig.  «=ol06] 


5.  CONTINUAMCE  4s>14(^— GbOITNIM— Al£EKI>- 
MENT  OF  Pl^ADINO. 

Where  plaintiff  wae  permitted  to  amend, 
without  objection,  and  as  to  evidentiary  mat- 
ter provable  without  allegation,  the  refusal  of 
a  continuance  on  the  ground  of  further  time 
needed  to  put  in  the  defense  and  to  prove  acbial 

Purchases  was  not  an  abuse  of  the  trial  court's 
iscretion. 

[Ed.  Note.— For  other  cases,  see  Continuance^ 
Cent  Dig.  i  100;  Dec  Dig.  «=s»14(2).J 

6.  Banebuftct  <@:=»418(8)— Stat— Discsabob 
IN  Bankbdftot. 

It  was  no  ground  for  an  order  staying  all 
proceedings  that  since  the  rendition  of  toe  judg- 
ment appealed  from  and  the  time  of  the  appeal 
defendant  had  obtained  a  discharge  in  bankrupt- 
cy, where  the  defendant  about  16  months  before 
the  bankrupti?  proceeding  had  given  a  stay 
bond  with  undertaking  under  Code  Civ.  Proc  i 
943,  conditioned  to  obey  the  orders  of  the  ap- 
pellate court  Dpon  the  appeal,  since,  while  the 
court  might  order  a  stay  of  execution,  plaintiff 
was  endued  to  an  aOirmaDce,  in  order  that  he 
might  recover  the  property  if  adjudged  to  him 
ana  prosecute  his  rights  under  the  bond,  since 
nothing  in  the  bankruptcy  proceeding  would  pre- 
vent a  return  of  the  property  in  discharge  of  any 
money  judgment 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  i  767;  Dec.  Dig.  «=s>418(8)J 

Appeal  from  Superior  Court,  Los  Angeles 
County :  Charles  Wellborn,  Judge. 

Replevin  by  Patrii^  J.  Hartnett  against 
John  C.  WUs(Hi  and'  B.  A.  Wllbrand,  copart- 
ners doing  business  nnder  tlie  firm  name  ot 
J.  O.  Wilson  &  Co.,  and  John  C  Wilson  and 
B.  A.  Wilbruid.  Judgment  for  plaintiff,  new 
trial  denied,  and  defendants  appeaL  Modi- 
fied and  affirmed. 

Hartley  Shaw,  of  Los  Angeles,  for  appel- 
lants. Arthur  Wright,  of  Los  Angeles,  for 
resptmdent 

00NRE3T,  P.  J.  This  Is  an  action  of  re- 
plevin brought  by  the  plaintiff  to  recover 
certain  certificates  of  stock  and  a  certain 
bond,  alleged  to  be  his  property,  In  possession 
of  the  defendants  and  unlawfully  detained 
By  them.  The  defendants  were  partners  do- 
ing business  under  a  firm  name  as  stock 
brokers  engaged  In.  the  business  of  buying 
and  selling  stocks  and  bonds  on  margin  and 
otherwise.  The  complaint  shows  that  on 
July  30,  1912,  a  series  of  transactions  began 
between  the  plaintiff  and  the  defendants 
wherein,  as  It  Is  alleged,  contracts  were  made 
between  Uie  parties,  whereby  the  plaintiff 
employed  the  defendants  to  purchase  for  him 
shares  of  the  capital  stock  of  corporations  on 
margin,  without  any  Intention  on  the  part  of 
either  of  the  parties  for  delivery  of  the 
shares  sold  or  bought  and  without  any  ac- 
tual delivery  of  such  shares  or  any  agreement 
for  such  delivery.  It  la  alleged  that  each  of 
said  contracts  provided  that  only  the  differ- 
ence between  the  contract  price  and  the  mar- 
ket price  ot  said  shares  on  divers  days  should 
be  paid,  and  only  such  difference  was  ever 
paid-  On  the  day  of  trial  of  this  action  the 
complaint  was  amended  so  aa  to  show  that 
[  the   transactions  Included  purchases  and 
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sales  by  the  defendants  as  principals  and 
Inclnded  bales  oi  cotton  as  well  as  corpora- 
tion stock. 

On  several  dates,  beginning  on  August  8th, 
the  plaintiff  deposited  with  defendants  th« 
certificates  and  the  bond,  one  at  a  time  until 
all  of  tbem  had  passed  to  the  possession  of 
defendants.  It  was  alleged  that  the  property 
was  deposited  as  collateral  security  for  any 
debt  that  might  accrue  from  the  plaintiff 
to  defendants  on  account  of  any  loss  caused 
by  reason  of  any  contract  that  plalotlff  might 
make  with  defendants  whereby  defendants 
mlghtr  purchase  of  or  for  or  sell  to  or  for 
plaintiff,  on  margin  without  Intention  to  de- 
liver, shares  of  the  capital  stock  of  divers 
corporations,  or  bales  of  cotton;  that  since 
said  delivery  of  the  certificates  and  bond 
plaintiff  has  entered  Into  divers  verbal  con- 
tracts with  defendants  whereby  the  plaintiff 
acM  to  or  for  defendants,  and  divers  other 
verbal  contracts  whereby  the  plaintiff  pur- 
cbased  of  defendants  shares  of  the  capital 
stock  of  corporatioas  or  bales  of  cotton  on 
margin;  that  In  each  Instance  and  In  every 
case,  and  as  agreed  to  In  each  of  said  con- 
tracts, there  was  no  intention  either  on  the 
part  of  the  plaintiff  or  on  the  part  of  the 
defendants  to  deliver  by  the  party  selling  or 
to  receive  by  the  party  purchasing  any  of 
said  shares  or  bales  of  cotton,  and  no  shares 
of  capital  stock  or  bales  of  cotton  were  ever 
delivered  by  plaintiff  to  defendants  or  by  de- 
fendants to  plaintiff,  as  the  case  might  be, 
and  no  agreement  was  ever  made  for  such  de- 
livery or  receipt;  that  each  of  said  contracts 
provided  that  only  the  difference  between  the 
contract  price  and  the  market  price  of  said 
shares  or  bales  of  cotton  mi  divers  days 
should  be  paid,  and  only  sudi  difference  was 
ever  paid;  that  said  certificates  and  bond 
were  deposited  with  the  defendants  tw  no 
other  purpose  than  as  so  stated.  By  their  an- 
swer the  defendants  raised  Issues  upon  the 
material  all^timis  ot  the  complaint,  both 
as  to  the  ultimate  facts  and  the  evldoitiary 
facts  tlius  pleaded,  other  than  as  to  plain- 
tiff's ownership  and  deposit  of  the  certificates 
and  bond.  The  case  was  tried  upon  those 
issues  with  resulting  findings  and  Judgment 
tn  favor  of  plaintiff,  awarding  to  plaintiff 
possession  ttf  each  of  said  certificates  and 
said  bond;  It  being  farther  provided  In  each 
Instance  that.  If  delivery  or  return  of  the 
property  cannot  be  had,  plaintiff  should  re- 
cover the  value  thereof  as  stated  In  the  Judg- 
ment. These  values  were  severally  stated, 
and  In  the  aggregate  amounted  to  $5,017.50. 
Tbe  defendants  appealed  from  the  Judgment 
and  from  an  order  denying  their  motion  for 
a  new  trlaL 

[1]  It  Is  not  disputed  that  the  complaint 
states  focts  sufficient  to  entitle  the  plaintiff 
to  recover.  WlHcox  v,  Edwards,  162  Cal. 
455,  123  Pac.  276,  Ann.  Gas.  1913C,  1392; 
Const  CaL  art.  4,  |  20.  Apptilants  also  ad- 
mit that  the  evidence  is  soffldent  to  Justify 


the  court  In  finding  that  aU  of  the  transact 
tions  Involved  were  of  the  character  alleged, 
except  those  Involved  In  the  account  of  one 
M.  T.  Zorn.  We  are  satisfied,  however,  that 
the  Zorn  transaction  was  like  the  others. 
The  defendants  maintained  an  of&ce  in  the 
city  of  Los  Angeles  In  which  they  kept  a 
blackboard  for  market  quotations  and  main- 
tained a  telegraph  operator,  a  manager,  a 
bookkeeper,  and  agwits  for  solidtlng  bu^- 
ness.  One  of  these  agents,  Mr.  C.  H.  Mai^ 
shall,  Introduced  the  plaintiff  to  that  place  of 
business  and  suggested  that  there  was  a 
chance  for  plaintiff  to  make  s<Mne  easy  money 
there  by  buying  stock  on  margin.  Upon  being 
informed  that  plaintiff  had  never  done  busi- 
ness of  that  kind,  Marshall  compared  it  to 
horse  racing.   He  said: 

"It  is  just  about  the  same  as  making  a  book. 
You  bet  that  the  stock  will  either  go  up  or 
down.  If  you  bet  it  goes  up  and  it  goes  up,  yoa 
win  the  equivalent  of  what  yon  bet  or  what 
you  buy." 

The  transactions  whldi  followed  and  whicta 
are  set  forth  at  great  iraigth  In  the  record  aa 
occurring  between  the  plaintiff  and  the  de- 
fendant, were  of  the  natara  thus  described 
and  nothing  else.  After  tiio  plaintiff  fai^ 
invested  few  hundred  dollars  there  came 
a  time  when  be  was' called  qpon  tor  mam 
cash  to  protect  his  marl^ns,  bvt  did  not 
hare  the  money.  In  lieu  of  cash  the  de- 
fendants aco^ted  from  plaintiff  Uie  cer- 
tificate for  ten  shares  of  Mcntbem  Pacific 
Railroad  stodE  as  collateral  for  plaintiff's  ac^ 
count  The  other  deposits  were  made  fkom 
time  to  time  nnder  like  tdrcomstancea 

At  the  office  of  defendants  the  plaintiff  was 
made  acquainted  with  Mr.  Zom.  Plaintiff's 
te^mony  concerning  Zom  Is  not  disputed, 
and  In  substance  Is  as  follows: 

"He  had  some  deals  on  there  In  com,  and  they 
were  calling  him  for  $200.'  He  asked  me  If  I 
would  give  him  a  loan,  or  he  would  lose  a  whole 
lot  of  money,  he  claimed.  I  brought  this  cer> 
tificBte  up  the  next  morning,  and  I  told  Mr. 
Marshall  to  protect  this  com." 

It  is  unnecessary  to  follow  this  matter 
through  its  devious  course  wherein  the  Zom 
account  was  manipulated  and  shifted  Into 
plaintiff's  name  and  the  d^K>slted  shares  of 
stock  used  for  purposes  not  Intended  or  au- 
thorized by  the  plaintiff.  In  further  discus- 
sion of  the  case  we  will  make  no  further  sep- 
arate mention  of  the  Zom  transaction. 

[2]  Appellants  next  contend  that,  since  the 
burden  was  on.  plaintiff  to  show  the  unlawful 
character  of  the  transactions,  and  since  there 
were  many  of  those  transactions,  the  court 
erred  in  allowing  the  plaintiff  to  make  this 
proof  In  a  wholesale  manner  and  by  general 
questions;  for,  If  any  of  these  were  lawful 
transactions  and  Indebtedness  arose  out  of 
them,  defendants  were  entitled  to  hold  plain- 
tiffs collateral  therefor.  A  great  deal  of 
evidence  was  received  covering  particular  de- 
tails of  the  several  transactions.  Including 
numerous  statements  In  writing  made  by  the 
defendants.   The  character  of  the  bnslnesa 
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of  the  defendaota  was  thm  tborougbly  er- 
posed  to  view.  Tbe  facts  as  to  tbe  manner  In 
which  the  business  was  dtme  were  almost 
wholly  within  the  knowledge  of  the  defend- 
ants, and  wei^  not  known  to  the  plaintiff. 
This  Is  peculiarly  tme  of  that  portion  of 
these  transactions  well  along  toward  the  end 
of  them,  when  (the  plaintiff  then  being 
'^ead  of  the  house")  the  defendants  got  the 
plaintiff  drunk  for  tbree  days,  during  which 
time  numerous  transactions  occurred,  and 
then  or  soon  thereafter  nearly  all  of  the 
"losses"  occnrred  whereby  they  claimed  that 
his  collateral  had  been  absorbed.  The  princi- 
pal objectltm  mode  by  appellants  under  this 
head  is  to  the  following  question  put  to  tbe 
plaintiff  by  the  court: 

"jSubsequent  to  the  time  that  you  pat  ap 
these  collaterals  was  there  ever  any  stock  you 
owned  sold  by  them  for  yon  in  Ijob  Angdes  or 
anywhere  else,  after  yon  put  up  these  collat- 
erals?" 

To  whidi  the  plaintiff  answered,  "No,  sir.** 
Objection  was  made  that  tbe  question  was 
too  general  and  called  for  tbe  conclusion  of 
tbe  witness.  This  matter  must  be  considered 
Id  the  light  of  occurrences  Immediately  pre- 
ceding the  asking  of  this  question,  as  shown 
In  several  pages  of  the  transcript  Plaintiffs 
showing  of  facts  had  progressed  to  a  point 
where  it  was  appropriate  for  the  court  to 
Interrene  for  the  purpose  of  shortenii^  the 
record  and  saving  a  large  waste  of  time 
whldi  would  be  consumed  in  proving  tbe  de- 
tails cX  many  transactions  of  apparently  the 
same  character.  If  any  ot  those  transactioas 
wexe  ot  different  character  and  IbvolTed  actu- 
al and  Intimate  sales,  St  would  have  been 
an  easy  matter  for  the  defradanls  to  point 
out  tibe  transactions  upon  which  they  relied 
to  protect  their  claim  to  these  collaterals. 
Bat  this  they  did  not  do,  and  we  are  unable 
to  see  that  the  defendants  were  prejudiced 
by  the  TuUng  of  the  court 

CS]  The  defendants  called  as  tlietr  witness 
at  the  trial  (me  sails  M.  Harris,  who  on  and 
after  November  1,  1912,  was  the  manager  of 
tb^r  Los  Angeles  office,  and  jnopounded  to 
bim  the  foUowlnK  question: 

"Do  yon  know  what  tiie  rules,  ot  tbe  New 
York  Stock  Exchange  are  In  regard  to  bnyhig 
and  adling  stock?" 

Objection  to  this  question  was  sustained, 
and  was  properly  sustained,  unless  tbe  rules 
of  that  Exchange  were  In  some  way  material 
and  of  benefit  to  the  defendants.  Some  of  the 
statements  of  account  furnished  by  tbe  de- 
fendants to  the  plaintiff  contained  a  state- 
ment in  the  following  form: 

"It  is  agreed  between  broker  and  customer: 
(1)  That  all  transactions  are  subject  to  tbe  rules 
and  customs  of  the  New  York  Stock  Exchange 
and  its  clearing  houfle. 

There  la  no  evidence  that  tbe  defendants 
were  meifibers  of  the  New  York  Stock  Ex- 
change, or  transacted  any  of  the  plaintiff's 
business  through  that  exchange,  and  if  we 
may  suppose  that  the  rules  of  the  New  York 
Stock  Exchange  prohibit  mere  gambling  and 


fictitious  transactions  that  ftict  would  he  of 
no  value  to  the  defendants  if  in  truth  the 
transactions  between  them  and  the  plaintiff 
were  not  conducted  in  accordance  with  those 
rules.  Neither  at  the  time  when  the  fore- 
going question  was  asked  of  the  witness 
Harris,  nor  at  any  other  time,  was  evidence 
offered  tending  to  show  that  in  any  Instance 
there  was  a  genuine  purchase  by  the  plaintiff 
or  a  genuine  sale  by  him.  It  is  true  that,  re- 
ferring to  two  or  three  orders  received  from 
the  plaintiff,  Mr.  Harris  testified  that  the  or- 
ders were  transmitted  to  New  York,  that  the 
orders  were  executed,  and  that  ttie  cotton 
mentioned  was  bought;  but  there  is  nothing 
to  show  that  the  word  "bought"  was  used 
In  any  other  sense  than  in  the  multitude  of 
other  transactions  in  which  that  word  was 
current  in  the  business  of  defendants.  Har- 
ris admitted  that  never  in  tiis  experience  as 
an  employ^  of  the  defendants  did  he  know  of 
cotton  being  actually  delivered.  As  a  spe- 
cific Instance:  In  referring  to  the  last  600 
bales  of  cotton  "bought"  for  the  plaintiff 
(and  which  previously  had  been  "sold"  for 
bIm),  the  amount  Involved  would  be  about 
$60,000  and  he  said: 

"We  did  not  get  560,000  from  anybody,  nor 
deliver  any  cotton  at  all."  "Q.  Isn't  it  true 
that  those  losses  were  merely  differences  between 
different  days  of  the  price  of  cotton?  A.  Dif- 
ferent prices  at  which  he  bought  and  sold  cot- 
ton." 

He  said  that  the  contracts  were  held  by 
their  correspondent  in  New  York,  and  that  he 
did  not  know  whether  plaintiff  knew  or  not 
that  there  was  any  such  transaction.  Under 
the  circumstances  shown  by  this  and  by  all 
of  the  evidence  in  the  case,  it  is  manifest 
that  any  rules  of  the  New  York  Stock  Ex- 
change, whatever  they  might  be,  conld  not 
affect  the  plaintlEF's  rights  in  this  case. 

[4]  Appellants  contend  that  tbe  court  erred 
in  Its  findings  as  to  the  value  of  the  property 
involved.  At  the  trial  an  attempt  was  made 
by  tbe  attorneys  for  the  reqiecttve  pa^Ues 
to  »gne  upon  these  values.  PlalntUTs  st- 
tomey  claimed  that  he  was  entitled  to  the 
value  of  the  property  as  of  the  dates  vhea 
the  certlflcstes  and  bond  were  deporited. 
Defendants'  attorn^  claimed  that  the  value 
should  be  taken  as  of  Deo^ber  17, 1912,  the 
day  whok  plaintiff  made  his  demand  tor 
thdr  rcAnm  to  him.  As  to  the  latter  dste, 
defendants'  answer  admttted  values  amount- 
ing to  only  9:1348.76.  The  answer  of  defend- 
ants bad  admitted  values  at  tbe  date  when 
the  properties  were  deposited  by  the  plalntU^ 
with  the  defendants,  which  admitted  values 
in  the  aggregate  amounted  to  $6,017.50,  or 
$168.76  more  than  tbe  values  at  the  time  of 
the  demand.  Tbe  court  In  its  decision  adopt- 
ed tbe  larger  figures,  proceeding  evidently 
upon  the  theory  that  the  value  should  be 
fixed  as  of  the  earlier  dates.  Appellants  now 
contend  that  the  court's  findings  as  to  values 
are  wholly  without  support  In  the  evidence, 
because  there  Is  no  evidence  of  the  value  of 
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the  property  at  the  time  of  the  trial,  which 
they  now  for  the  first  time  contend  Is  the 
time  for  whl<^  the  values  should  have  been 
filed.  It  Is  provided  by  Code  of  CSvU  Pro- 
cedure, 8  067,  that: 

"In  an  action  to  recover  the  possession  of  per* 
sonal  property,  judgment  for  the  plaintiff  may 
be  (or  the  possession  or  the  value  thereof,  in  case 
a  delivery  cannot  be  had,  and  damages  for  the 
detention." 

As  no  damages  for  the  detention  of  the 
property  were  allowed,  that  element  need  not 
be  considered.  It  Is  said  that  there  Is  only 
one  decision  upon  this  precise  point  In  Plill- 
Ups  V.  Sutherland,  2  Cal.  Unreported  Oses, 
241,  2  Pac.  32,  it  was  held  that  In  an  action 
of  this  kind,  where  the  Judgment  is  in  the 
alternative,  the  value  of  the  property  should 
be  fixed  as  of  "the  day  of  the  trial  as  being 
nearest  to  the  time  when  the  property  wonld 
be  delivered.  Under  the  stipulations  made  as 
above  stated,  we  do  not  think  that  the  losing 
party  should  be  allowed  on  appeal  to  object 
for  the  first  time  that  the  findings  are  wholly 
unsupported  by  the  evidence.  In  substance, 
he  conceded  that  on  any  theory  of  the  case 
the  values  to  be  found  by  the  court  would 
amount  to  at  least  $4,84S.7.'>.  So  ftir  as  this 
matter  la  concerned,  tiie  only  relief  to  which 
be  should  be  entitled  would  comdst  in  re- 
ducing the  amount  of  tlw  Judgment  iny  de- 
ducting therefrom  the  sum  of  $168.7S.  'This 
may  the  more  readily  be  done  because,  unless 
controlled  by  the  decision  above  dted.  It  Is 
'our  opinion  that  the  value  of  the  property 
at  the  time  when  demand  for  Its  delivery  w.is 
made  Is  the  value  which  should  prevail. 

[B]  It  is  contended  by  appellants  that  the 
court  erred  In  refusing  to  allow  a  continu- 
ance at  the  close  of  the  evidence  presented 
on  behalf  of  the  plalntifiT.  When  the  platntltT 
presented  his  amendment  to  the  complaint 
at  the  beginning  of  the  trial,  the  defendants 
made  no  objection  thereto,  but  stated  that 
they  would  desire  to  have  a  continuance. 
The  court  responded  that  the  plaintiff  might 
Introduce  his  evidence,  and  that,  whenever  it 
became  necessary  In  the  Interest  of  fair  play 
to  get  the  defendants'  evidence  on  the  trans- 
actions in  cotton,  the  court  would  adjourn  the 
trial  of  the  case  for  such  time  as  was  neces- 
sary. After  the  plaintiff  had  rested  his  case, 
the  attorney  for  appellants  stated  that,  on 
account  of  Uie  cotton  transaction  having  been 
received  as  part  of  the  evidence,  he  would 
want  further  time  before  he  could  finish  put> 
ting  In  his  defense;  that  It  would  be  neces- 
sary for  the  defendants  to  show  that  the 
deals  In  cotton  were  actually  made,  and  he 
was  not  prepared  to  produce  such  evidence 
at  that  time.  He  said  that  the  man  Marshall 
was  not  then  In  the  employment  of  the  de- 
fendants, and  they  had  no  means  of  communi- 
cating with  him,  and  did  not  know  whether 
they  could  find  him  or  not.  He  said  he  want- 
ed to  prove  that  the  cotton  deals  were  actual- 
ly carried  out  on  the  New  Xork  Exchange; 
that  there  waa  a  telegraph  line  from  tbeit 


office  to  New  Tork,  and  messages  were  re- 
ceived In  New  York  about  this  cotton,  and  the 
cotton  was  bought  and  sold  according  to  the 
order  and  report  got  back  to  Los  Angeles  and 
0ven  to  the  plaintiff.  Upon  sdggestlon  of  de- 
fendants' attorney  that  he  conld  put  the  evi- 
dence in  the  form  of  an  affidavit,  the  court 
stated: 

"It  is  not  necessary.  I  am  assuming  every 
word  you  say  to  be  true,  and  no  affidavit  is  nec- 
essary; but  I  say,  assuming  all  that  you  have 
said  to  be  correct,  I  do  not  see  any  reason  for  a 
continuance." 

The  following  also  occurred: 

•The  Court:  But  you  don't  claim  that  thia 
man  ever  owned  any  cotton  in  his  life,  or  put  up 
one  cent  of  money  as  the  purchase  price  of  the 
cotton  ? 

"Defendants'  Attorney:  It  does  not  make  any 
difference  whether  he  ever  owned  any  cotton  in 
his  hfe  or  not.  Tbo  court  has  stated  that  it  ia 
perfectly  legal  to  make  a  contract  to  sell  som» 
thing  he  hasn't  got." 

Thereupon,  the  continuance  having  been  d» 
nied,  the  defendants  introduced  the  teatlmony 
of  several  witnesses.  One  of  them,  the  wit- 
ness Harrts,  manager  of  the  office  of  defend- 
ants, referred  to  the  cotton  deals  as  follows: 

"Two  or  three  days  after  I  came  to  Los  An- 
geles [which  would  be  two  or  three  days  after 
November  1,  1912]  I  asked  Mr.  Hartnctt  for 
some  more  money  to  protect  us  on  some  cotton 
that  we  were  carrying  for  him.  He  told  me  he 
wouldn't  be  able  to  take  care  of  it  at  that 
time,  and  we  bought  in  500  bales,  I  tbinkf  No- 
vember 6th,  and  1  told  him  we  would  imt  a  stop 
loss  order  on  the  rcmaininc  500  bales  at  $1,215. 
I  told  him  it  would  be  bought  in  wbeu  it  reached 
$1,215.  He  said  if  it  would  go  up  there,  it  would 
h:ive  to  be  closed  out,  if  it  reached  that  iioint 
before  he  beard  from  the  east  Ho  made  no  ob- 
jections to  my  cloeing  it  out.  That  is  one  of  the 
two  cotton  transactions  I  spoke  of  before^  The 
other  one  is  the  one  we  bought  In  the  day  I  first 
s^oke  to  htm  about  margin,  because  he  said  he 
didn't  have  any  money,  and  he  would  lighten 
up  his  load  by  ooying  in  half  Ms  commitments, 
which  was  500  bales.  These  two  days  were 
about  five  days  apar^  I  think.  The  day  he 
told  me  we  had  better  hghten  up  his  load  by  buy- 
ing 500  I  entered  an  order  to  buy  500  bales 
January  cotton  at  the  market  It  was  bought 
The  other  time  there  waa  an  order  entered  with 
our  New  York  correspondent  to  buy  If  it  reached 
a  certain  point   That  was  bought  too  at  1215." 

Defendants  made  no  further  attempt  than 
as  above  shown  to  prove  the  good  faith  and 
r^lity  of  their  transactions  with  plaintiff. 

Let  the  statements  made  b;i  defendants' 
attorney  be  treated  as  a  substitute  for  an  affi- 
davit; they  nevertheless  were  not  sufficient 
to  require  Uiat  the  court  grant  a  continuance. 
It  was  not  stated  tliat  Mr.  Marshall  could  or 
would  testify  to  the  facts  referred  to  by  the 
attorney,  nor  that  other  witnesses  upon  whom 
the  defendants  must  rely  were  not  within 
call  on  the  day  of  the  triaL  For  aught  that 
appears,  the  defendants  themselves  were 
then  In  court  or  at  their  office  in  Los  Angeles. 
It  may  be  that  books,  contracts  and  other 
documents  were  in  the  hands  of 'the  defend- 
ants which,  together  with  testimbny  of  de- 
fendants or  of  their  bookkeepers  and  other 
agents  In  the  city  where  the  case  waa  on 
trial,  would'  have  proved  all  of  the  facts  cot- 
ered  by  the  atatonent  made  In  oonnectiaD 
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with  the  application  for  a  continuance. 
Moreover,  the  allegations  of  fact  Introduced 
into  the  case  by  the  amendment  of  the  com- 
plaint at  the  day  of  the  trial  were  all  of 
evidentiary  matter  which  would  have  been 
provable  in  the  case  without  such  allegations. 
This  was  an  action  for  the  recovery  of  per- 
aonal  property  wherein  the  plaintiff  had  al- 
leged nil  the  facts  necessary  to  a  complaint 
In  that  kind  of  an  action,  including  the  facts 
of  ownership  by  the  plaintiff  and  his  right  to 
immediate,  possession  and  the  wrongful  pos- 
session by  the  defendants,  the  demand  for  a 
return  of  the  property,  and  refusal  thereof. 
The  defendants  were  fully  acquainted  with 
the  facts  upon  which  the  determination  of 
the  case  must  depend  and  adequately  warned 
of  the  nature  of  the  plaintiff's  claims.  Our 
conclusion  is  that  the  refusal  of  a  continu- 
ance under  the  circumstances  shown  did  not 
constitute  an  abuse  of  the  discretion  vested  In 
the  court  as  to  that  matter. 

[t]  In  addition  to  the  foregoing  matters 
directly  Involved  in  the .  appeals  herein,  we 
are  required  to  consider  a  motion  presented 
by  counsel  for  appellants  whereby  they  asli 
for  an  order  staying  all  proceedings  in  the 
action  on  the  ground  that  since  the  rendition 
of  the  Judgment  appealed  from  and  since  the 
time  of  the  appeal  the  defendants  have  been 
duly  discharged  in  bankruptcy.  The  motion 
ia  accompanied  by  a  certified  copy  of  an  or- 
der duly  made  in  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
California  discharging  the  defendants  from 
all  debts  and  claims  provable  under  the  acts 
of  Congress  relating  to  bankruptcy  and  which 
existed  on  the  7th  day  of  November,  1914, 
wlieu  the  petition  for  adjudication  of  bank- 
ruptcy against  them  was  filed,  with  the  usual 
exceptions,  none  of  which  require  attention  at 
this  time.  Respondent  In  reply  to  the  motion 
■hows  that  the  appeal  from  the  Judgment 
herein  was  taken  and  a  stay  bond  filed  by 
appellants  on  the  16th  day  of  July,  1913, 
which  was  about  16  monttis  prior  to  the  com- 
menoonait  of  the  bankruptcy  proceedlogB; 
that  an  undertaking  was  given  aa  required 
for  a  stay  of  proceedings  under  section  943, 
Oode  of  OMl  PnMedure,  and  -was  condition- 
ed that  the  defebdauts  win  obey  the  orders  of 
the  appellate  court  upon  the  said  appeal. 
RespMident  concedes  that  this  court  may 
appropriately  make  an  order  perpetually  stay- 
ing ez«cntl<»  as  against  the  appellants  them- 
B^vea,  but  insists  that  he  Is  entitled  to  an 
affinnance  of  the  Judgment  in  order  that  he 
may  prosecute  his  rights  under  the  bond. 
That  he  is  so  oktltled,  and  that  an  action  may 
be  maintained  jipon  aadi  bond,  we  do  not 
donbt. 

Regardless  of  the  suggestion  thus  made 
with  ref^>ect  to  the  existence  of  a  stay  bond, 
we  also  think  that  appellants  are  not  on  this 
motion  entitled  to  anything  more  than  Is 
thus  conceded  to  them  by  counsel  for  respond- 


ent. The  principal  object  of  the  Judgment 
was  to  enforce  the  plaintiff's  right  to  have 
certain  personal  property  restored  to  bis 
possesion.  If  that  property  remains  in  the 
possession  or  under  the  control  of  the  defend- 
ants, it  may  be  redelivered  to  the  plaintiff, 
in  which  event  the  alternative  money  Judg- 
ment would  be  of  no  consequence.  We  are 
not  aware  of  anything  in  the  bankruptcy  pro- 
ceedings which  would  prevent  such  return  of 
his  property  by  the  defendants  to  the  plain- 
tlfiC.  The  respondent  Is  entitled  to  a  deter^ 
minatlon  of  this  appeal,  so  that.  If  the  Judg- 
ment be  affirmed,  he  may  recover  that  prop- 
erty ;  and  since  the  condition  of  the  bond  was 
that  the  defendants  would  obey  the  order  of 
this  court  upon  the  appeal  (which  upon  an 
affirmance  of  the  Judgment  would  In  sub- 
stance be  an  order  for  the  return  of  the  prop- 
erty), we  see  no  reason  why  the  respondent 
Is  not  equally  entitled  to  a  determination  of 
the  appeal  so  that  If  the  Judgment  be  affirmed 
he  may  assert  his  rights  with  respect  to  that 
bond.  All  the  protection  to  which  the  appel- 
lants are  entitled  by  reason  of  a  discharge  In 
bankruptcy  will  be  obtained  by  them  under 
an  order  perpetually  staying  proceedings  by 
exeaitlou  or  otherwise,  against  them,  to 
realize  upon  the  alternative  money  Judgment 
which  was  rendered  against  them. 

The  order  denying  defendants'  motion  for 
a  new  trial  Is  affirmed.  The  Judgment  is 
modified  In  that  portion  tliereof  providing  for 
the  amount  to  be  recovered  In  case  a  delivery 
or  return  of  the  property  cannot  be  bad  by 
substituting  for  the  sum  of  $1,287.50  the  smn 
of  $1,200,  and  for  the  sum  of  $1,270  the  sum 
of  $1,250,  and  for  the  sum  of  $1,460  the  sum 
of  $1,896.75,  and  for  the  a^regate  sum  of 
$6,017JS0  the  sum  of  $4,848.75.  As  thus 
amended,  the  Judgment  is  affirmed,  without 
prejudice  to  the  right  of  appellants  to  apply 
to  the  superior  court  for  an  order  perpetually 
staying  execution  as  against  them,  upon  those , 
parts  of  the  Judgment  whidi  iffovide  for  re- 
covpry  by  the  plaintiff  against  the  defendants 
of  any  snm  or  sums  of  mon^  In  case  a  de- 
llTeryf  or  letnm  of  the  described  perwmal 
property  or  any  thereof  cannot  be  had. 

We  concur:  JAMBS,  J. ;  SHAW,  J. 


($1  CbI.  App.  <»5) 
REHKOPF  V.  WIRZ  et  aL  (Civ.  1806.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia. Oct.  17. 1916.   Rehearing  Denied 
by  Suprraoe  Court  Dec.  14,  1916.) 

1.  Landlobd  and  Tenant  ■©=>  195(2) — Aban- 
donment BY  Tenant— Relettihq. 
Where  a  tenant  abandons  the  leased  prop* 
erty  and  repudiates  the  lease,  the  landlord  may 
accept  possession  of  the  property  for  the  benefit 
of  the  tenant  and  relet  it. 

{Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig,  |S  792,  793;  Dec.  Dig.  «5=» 
195(2).l 
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2.  Landlord  and  Tenant  «=>196(2)— Aban- 
donment BT  Tknant— REU?mNa — Action 
FOB  Dauages. 

In  such  case  the  landlord  may  maintain  an 
action  for  damages  for  the  difference  between 
what  he  was  able  in  good  foltb  to  let  the  prop- 
erty for,  and  the  amount  payable  under  the 
lease. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  »  792.  793;  Dec  Dig.  «=> 
195(2).] 

3.  Landlord  and  Tinant  «=»110(Z)— Aban- 
DONUENT  OP  Pbeuises— Action  roB  Dau- 

AGEa— Notice. 
A  lessor,  who  on  the  lessee's  abandonment  of 
the  leased  premiaeB  chooses  to  bring  an  action 
for  damages,  must  in  some  manner  inform  the 
lessee  that  he  is  accepting  possession  for  bis 
benefit,  and  not  for  his  own  benefit,  and,  if  he 
takes  unqualified  possession  of  the  property,  he 
thereby  releases  the  leasee  from  liability. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  367-3W;  Dea  Dig.  «=» 
110(2).f 

4.  Landlobd  AND  Tenant  ®=»172(1)— 3ub- 
BBNDBR— Liability  fob  Kent— Kiujabe. 

A  lessor'a  unqualified  taking  of  possession 
and  his  reletting  of  the  premises  as  owner  to  new 

tenants  is  inconsistent  with  the  continuation  of 
the  original  lease,  and,  if  done  without  the  les- 
see's consent,  is  an  eviction  which  will  release 
the  lessee  from  liability  for  rent,  and,  if  done 
pursuaot  to  the  lessee's  attempted  abandonment, 
It  is  an  acceptance  of  the  surrender  releasing 
the  lessee. 

[Ed.  Note.— For  other  cases,  «0e  Landlord  and 
Tenant,  Cent  Dig.  H  695,  tt9T.  700.  702;  Dec 
Dig.  ^172(1).] 

6.  Landlobd  and  Tenant  «a»110(^— Aban- 
donment BT  Tbnant— Action  roB  Daicaoes 

—Release. 
Where  the  lessee  of  a  ranch  informed  the 
lessor  that  he  was  going  to  leave  it  and  left 
and  failed  to  pay  an  installment  of  rent,  and  the 
lessor,  without  any  further  demand  or  any  in- 
formation as  to  his  course,  took  possession  and 
relet  the  randi,  be  had  no  tight  of  action  for 
damages. 

[Ed.  Note— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  H  867-309;  Dec  Dig. 
110(2).T 

Appeal  from  Superior  Court,  Imperial 
County;  Franklin  J.  Cole,  Judge. 

Action  by  A.  H.  Behkopf  against  Joe  Wlrz 
and  others.  Judgment  for  defendants  upon 
a  moti<Hi  to  nonsuit,  and  plaintiff  appeals. 
AfQrmed. 

Dan  T.  Noland  and  Walter  B.  Elbbey,  both 
of  El  Centro.  for  appellant.  MePherrin  & 
Nichols,  of  Imperial,  for  respondent&i. 

CONRET.  P.  J.  This  la  an  action  where- 
by the  plalDtUt  seeks  to  recover  damages  tor 
breath  of  the  covenants  of  a  written  lease  of 
real  property.  The  court  having  granted  de- 
fendants' motion  for  a  nongalt,  Judgment  was 
entered,  from  which  plaintiff  aKwals. 

The  leaae  was  for  three  years,  beginning 
April  1,  1913,  Defendants  paid  the  rent 
monthly  In  adrance  for  the  period  of  one 
year  and  vacated  the  premises  a  few  days 
prior  to  April  1»  1014.  Thereupon  the  lessor 
took  possession  of  the  premises  and  adver- 
tlsed  tar  another  tenant.  During  the  month 
of  April,  1914,  he  obtained  another  tenant 


to  whom  he  leased  the  premises  for  a  term 
of  three  years,  beginning  May  1,  1914.  and 
at  a  rate  of  rental  less  than  that  provided  for 
in  the  lease  which  had  been  made  to  defend- 
ants. Plaintiff  claims  damages'  in  a  sum 
equal  to  the  difference  between  the  rent 
which  would  have  been  paid  under  the  lease 
of  the  defendants  and  the  amount  for  which 
he  was  able  to  rent  the  property  for  the 
period  of  the  unexpired  term  of  the  defend- 
ants. 

[1 ,  2]  Where  a  tenant  abandons  the  leased 
property  and  repudiates  the  lease,  the  land- 
lord may  accept  possession  of  the  property 
for  the  benefit  of  the  tenant  and  relet  the 
same,  and  thereupon  may  maintain  au  action 
for  damages  for  the  dlfFerence  between  what 
he  was  able  in  good  faith  to  let  the  pro[>erty 
for  and  the  amount  provided  to  be  paid  under 
the  lease  agreement.  Bradbury  r.  Higgln- 
Bon,  162  CaL  602,  123  Pac  797. 

[3]  But  a  lessor  who  chooses  to  follow  that 
course  must  in  some  maimer  give  the  lessee 
informatloa  that  he  Is  accepting  sach  jws&es- 
slon  for  the  benefit  of  the  tenant  and  not  in 
his  own  right  and  for  his  own  benefit.  If 
the  lessor  takes  possession  of  prcHperty  deliv- 
ered to  him  by  his  tenant  and  does  so  un- 
qualifiedly, he  thereby  releases  the  tenant 
BakOT  V.  Ellers  Music  Co.,  26  Cal.  App.  371, 
146  Pac.  1066;  Welcome  v.  Hess,  90  CaL  507, 
27  Pac  360,  23  Am.  St  Kep.  145. 

[4]  An  onquallfled  taking  of  possession  by 
the  lessor  and  reletting  of  the  premises-  Iqr 
him  as  owner  to  new  tenants  Is  inconsiatent 
with  the  continuing  force  of  ttie  original 
lease.  If  done  without  the  consent  of  the 
tenant  to  such  interference.  It  Is  an  eviction, 
and  the  tenant  wUl  be  released.  If  dene 
pursuant  to  the  tenant's  attempted  abandon- 
ment, it  is  an  acc^tance  of  the  siuraMln 
and  likewise  releases  the  tenant. 

[6]  In  this  case  the  plalntUTs  testimony 
presents  the  facts  clearly  and  wtttaoot  con- 
flict Hie  defendants  informed  the  plaintiff 
that  they  were  goli^  to  leave  Uie  raudi. 
Th^  did  leave,  and  omitted  paymoit  of  fhb 
Installmoit  of  rent  which,  according  to 
terms  ot  the  lease,  fell  doe  April  1,  1S14. 
Without  making  any  further  demand  upon 
the  defendants  or  In  any  manner  InformlnK 
them  as  to  the  course  which  he  would  put^ 
sue,  the  plaintiff  took  possession  and  made 
a  new  lease  of  the  land  as  abova  stated.  Up- 
on these  facts  tlie  plaintiff  Called  to  estab- 
lish any  right  <tf  actlMi  tor  the  damages 
claimed  by  him.  In  Aoer  T.  Fenii»  00  PL 
870,  44  Am.  Rep.  114,  It  was  stated  that  If 
the  tenant  gives  up  the  demised  premises, 
the  landlord  may  re-enter  and  relet,  and  that 
such  action  on  Us  part  raises  no  presun^ 
tlon  of  aoceptence  of  a  surrender,  since  It  li 
for  the  advantage  of  the  tenant  that  be 
should  do  so.  Referring  to  that  case  and 
that  pn^oBdtlMi,  the  Supreme  Court  of  Cali- 
fornia in  WelccHne  t.  Hess,  svqpra,  dedared 
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that  while  there  are  many  cases  which  hold  t 
to  this  view,  "the  weight  ot  aotborlty  and 
the  better  reason  is  the  other  way.**  It  fol- 
lows that  the  evidence  In  this  case,  although 
construed  as  favorably  as  possible  to  the 
plaintiff,  was  Insnflldent  to  establish  his 
case,  and  the  court  was  right  in  granting  the 
nonsuit 

In  examining  the  evidence  we  have  not 
overlooked  the  proposed  alteration  of  the 
lease,  which  alteration  was  signed  by  the 
lessor  and  delivered  by  the  lessor  to  the 
defendants  for  their  approval,  nor  the  evi- 
dence of  the  circumstances  connected  with 
that  proposed  change  In  the  terms'  of  the 
lease.  The  defendants  did  not  sign  the  pro- 
posed supplemental  agreement,  and  it  does 
not  appear  that  any  of  the  things  which 
they  did  after  It  was  delivered  to  them 
amounted  to  an  acceptance  or  inrt  per^ 
formance.  Thronghotit  the  transaction  th^ 
appear  to  have  ActeA  conslBtently  with  the 
terms  of  the  original  lease  nntU  the  time 
when  they  abandoned  the  premises  and  there- 
by offered  to  surrender  the  same,  which  sor- 
render  must  be  deemed  to  have  been  ao- 
cqtted  by  reasw  of  the  acta  of  the  piatatifl 
aa  above  stated. 

Tbe  Judgment  la  affirmed. 

We  concur:  JAMES,  J.;  SHAW,  J. 


(31  Cal.  App.  626) 

CORSON  V.  CBOOEEE  et  aL    (Civ.  1671.) 

(District  Coart  of  Appeal,  Tliird  District,  Gali- 
foraia.   Oct.  6,  1916J 

1.  Waters  and  Wateb  Coubsbs  4=s>231-rlB< 
BiOA-noH  Districts  —  Tax  Salxs  —  Pbiua 
Facie  Cask— Statute. 

Under  St.  1S97,  p.  271.  S  48,  providing  that 
the  matter  recited  in  the  certificate  f»t  ule  of 
land  for  ddiuquency  is  paying  an  assessment 
of  an  irrigatioii  district  must  be  recited  in  the 
deed,  and  that  the  deed,  duly  acknowledged  or 
proved,  is  prima  facie  evidence  of  certain  mat- 
ten,  where  plaintiff  sued  to-Quiet  title,  claiming 
under  a  sale  of  land  to  satisfy  a  delinqaent  ir- 
rigation assessment,  and  supported  his  claim  of 
ownership  by  proof  of  a  tax  deed  to  the  proper- 
which  contained  all  the  matters  recited  in 
e  certificate  of  sale,  as  required  by  the  stat- 
ute, being  duly  acknowledged,  plaintiff  made  a 

Srima  facie  case,  and  the  burden  devolved  on 
efendant  to  establish  her  title  to  the  property 
by  a  preponderance  of  the  evidence. 

fEid.  Not&— For  otlier  cases,  see  Waters  and 
Water  Coarsea,  Cent.  D^  i  820;  Dec  Dig. 
«s>231.] 

2.  Watebs  AifD  Watbb  Coubsis  <S='231— Tax 
Sales— Defendakt's  Bubdeiv  or  Pboof. 

In  suit  to  quiet  title  by  ODt  dalming  under 
a  tax  sale  of  the  property  by  an  irrigaaon  dis- 
trict, to  satl^  her  burden  of  proof  and  to  es- 
tablish her  title  to  the  property  it  was  requisite 
that  defendant  should  show  some  defect  in  the 
assessment  or  other  proceedings  leading  up  to 
the  sale,  and,  finally,  to  the  execution  of  the  tax 
deed  to  the  pnrcbasw  at  the  sale,  fatal  to  the 
l^salitr  of  tb»  rale  or  deed. 

W'Ed.  Note. — For  other  cases,  see  Waters  and 
ater  Goorses,  Cent  Dig.  f  820;  Dee.  Dig. 
*s»281.1 
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r  3.  Watebs  and  Wateb  Gottbses  ^=»281— Ib- 

BIOATION— A^ESSUENT  BT  DiBTElOT — RXSO- 

lution  op  Board — Statute. 
Under  St  18Q7,  p.  254,  authorizing  the  or- 
ganization and  government  of  irrigation  dis- 
tricts, whether  the  act  of  the  board  of  direc- 
tors of  a  district  in  levying  an  assessment  be 
done  by  a  mere  motion  or  in  the  form  of  a  reso- 
lution is  immaterial,  so  long  as  it  constitutes 
the  action  of  the  board  and  the  proceeding  is 
otherwise  properly  carried  out  and  duly  pre- 
served in  the  board's  records  or  the  books  re- 

§uired  to  be  kept  for  that  purpose  by  sections 
4,  30. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  S  320:  Dec.  Dig. 
<8=>231.1 

4.  Watebs  and  Wateb  Ooubsbs  (S=»2S1— Ib- 

BIOATION— ASBBSSUBRT  BT  DiSIBIOT— CeB- 
TZVTCATION  OF  ASSESSUENT  ROLL  AJTD  DB- 

LINQUENCT  IjBT— STATUTE. 

Under  the  statute,  it  was  no  objection  to 
the  validity  of  a  sale  of  property  for  unpaid 
taxes  levied  by  an  irrigation  district  that  the 
assessment  roll  and  delinquent  list  were  not  cer- 
tified, since  the  statute  makes  no  such  require- 
ment, and  the  governing  body  of  the  district 
was  required  to  take  no  step  not  expressly  or 
by  necessary  implicatlcu  required. 

W'Ed,  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent.  Dig.  f  820;  Dec.  Dig. 
«=>2S1.I 

6.  Watebs  and  Watsb  CotrBSCS  4=3231— Ib- 

BIOATION— ASBEBSIirBNT— lilBTIHO  PBOFEBTT 

— Statute. 
Under  St.  1897.  p.  254,  anthorising  organ- 
ization of  irrigation  districts,  section  3S,  pro- 
viding that  the  assessor  must  prepare  an  assess- 
ment book  with  appropriate  headings  in  which 
must  be  listed  all  real  pn^erty  within  the  dis- 
trict, and  in  which  must  be  specified  In  sep- 
arate columns  under  the  appropriate  heading 
the  name  of  the  person  to  whom  the  property 
is  assessed,  etc,  where  property  sold  for  non- 

Jiajment  of  taxes  by  an  irrigation  district  was 
isted  and  described  in  the  assessment  book  of 
the  district,  as  well  as  in  the  delinquent  assess- 
ment book,  under  the  beading  "Description  of 
Property."  "Modesto,  Bl'k  123,  lots  1  to  5.  in- 
clusive," the  property,  situated  in  the  city  of 
Modesto,  was  properly  listed. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Gent.  Dig.  %  320;  De&  Dig. 
€=»231,1  ii-  •  . 

6.  Taxation  *=>421(1)— Assessment^Desig- 
NATion  OF  Land. 

If  the  designation  of  land  in  the  assess- 
ment book  is  such  as  to  afford  the  owner  the 
means  whereby  the  land  may  readily  be  iden- 
tified, or  does  not  mislead,  or  is  not  calculated 
to  mislead  him,  it  is  sufficIenL 

TEd.  Note. — For  otho-  cases,  see  Taxation. 
ignt^Dig.  Si  720,  7S3.  786;  Dec.  Dig.  «s» 

7.  Waisbs  and  WATKB  COUBSIB  «S»2S1— 

bigation  —  assessuent  —  pubucatxon  of 

Notice  of  Delinqubinct. 
In  suit  to  quiet  title  by  plaintiff  claiming 
under  tax  deed  m>m  irrigation  district,  evidence 
held  to  support  the  courl^s  finding  that  the  de- 
linquency notice  was  published  as  required  by 
St  1897,  p.  268.  S  41. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  S  320;  Dec.  Dig.  «=» 
231.] 

8.  Watebs  and  Wateb  Coubsbs  <t»231— Ib- 
BioATiON— Assessment— Sale  fob  Deun- 
QUENCT— Cebtificate— Deed — Statdte. 

Under  St.  18t>7,  p.  254,  authorizing  organ- 
ization of  irrigation  districts,  section  46,  pro- 
viding that,  after  receiving  the  amount  of  aa- 
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seMments  aod  costa,  fhe  collector  must  make  i 
out  in  dupUcftte  a  certiScate,  dated  os  tbe  day 
of  tbe  sale  for  taxation,  etc.,  where  a  sale  of 
property  in  an  irrigation  district  for  nonpay- 
ment of  an  assessment  was  made  February 
20th  and  the  certificate  of  sale  was  dated  March 
3d,  such  certificate  was  not  void,  as  the  mere 
dating  of  tbe  certificate  sabseqneot  to  the  date 
of  sale  is  not  of  material  importance. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Die.  S  820;  Dec.  Dig. 
«=»231.1 

9.  WATEltS  ARD  WaTBB  Co0BSES  4s»231— IB- 
BIOATION  —  ASSESaUBHT  —  SAU    FOB  LKSS 

Than  Dot. 
Where  land  in  an  irrigation  district  was 
sold,  for  nonpayment  of  an  assessment,  for 
$21.02,  the  actual  amount  due  on  tbe  assess- 
ment, fndudlng  its  amount  and  penalties,  tbe 
property  was  not  sold  fbr  less  than  tbe  total 
amount  actually  due  because,  in  computing  the 
amount  in  the  assessment  book,  the  assensor 
PMidled  50  cents  in  the  column  entitled. 
''Amount  of  tax  for  semi-annual  interest  bonds," 
$1.02  in  the  column  entitled  "Amount  of  tax 
for  redemption  of  bonds,"  and  $21.02,  in  the 
column  entitled  "Amount  of  tax  for  general 
purposes,"  omounts  which  totaled  $23.44. 

[Ed.  Note.— For  other  cases.  Rce  Waters  and 
W^ter  Courses,  Cent  Dig.  S  SIX);  Dec.  Dig. 
^231.1 

10.  Appeal  and  Ebbob  «=»S43(2)— Iuuatb- 
Bi.M,  Question. 

Where  the  trial  court's  judgment  could 
stand  on  the  one  finding,  with  another  finding 
eliminated,  it  is  immaterial  whether  the  latter 
folding  is  vithout  support  in  evidence. 

[Ed.  Note. — Fot  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3331;  Dec.  Dig.  «=>S43(2).] 

Appeal  from  Superior  Court,  Stanislaus 
County ;  L.  W.  FulkerUi,  Judge. 

Action  by  R.  A.  Corson  against  Charles 
Crocker  and  others.  From  a  Judgment  for 
plaintiff,  defendant  Jos^talne  Arata  appeals. 
AflSrmed. 

F.  W.  Reader,  of  Oakdale.  and  Charles  S. 
Conner,  of  Loa  Angeles,  for  appellant.  E.  H. 
Zlon,  of  Modesto,  for  respondent. 

HART,  J.  This  1b  an  action  to  quiet  title 
to  certain  real  estate.  The  plaintiff  bad 
Judgment,  from  which  this  appeal  is  prose- 
cuted by  the  defendant  Josephine  Arata, 
upon  a  transcript  of  tbe  record  prepared  In 
pursuance  of  the  provisions  of  section  053a  of 
the  Code  of  CIvU  Procedure.  The  plaintiff 
claims  title  under  a  deed  executed  by  tbe 
Modesto  Irrigation  district,  a  corporation,  the 
property  In  dispute  lying  within  the  bounda- 
ries of  said  district  and  having  been  sold  on 
default  of  the  owner  in  the  payment  of  an 
assessm^t  levied  thereon  by  the  district-  In 
the  year  1005.  The  appealing  defendant 
challenges  the  validity  of  the  sale  aod  deed, 
and  the  objection  so  made  presents  the  only 
questions  Involved  In  the  controversy. 

The  lands  In  question  consist  of  lots  1,  2,  3, 
4,  and  5,  in  block  123,  of  tbe  city  of  Modesto, 
and,  as  stated,  are  embraced  within  the  lim- 
its of  the  said  Irrigation  district,  and  were 
assessed  to  the  appealing  defendant 

Tbe  appellant  was  the  daughter  of  one 
Olovanni  Arata,  who  died  testate  on  the  22d 


day  of  March,  1807.  Witb  the  mother,  and 
other  surviving  children  of  the  deceased,  she 
was  made  a  devisee  In  trust  of  a  certain  des- 
ignated portion  of  the  residue  of  his  estate, 
of  which  the  lots  In  dispute  constituted  a 
part.  Tbe  record  discloses  that  the  lots  in 
question  were,  together  with  lots  6,  1,  8.  9, 
and  10,  In  the  same  block,  by  the  trustee  con- 
veyed by  deed  to  one  Susan  Springsteen,  on 
tbe  2d  day  of  February,  1903,  and  that  said 
deed  was  duly  recorded  in  the  office  of  the 
county  recorder  of  Stanislaus  county  on  the 
ICth  day  of  December,  1903.  This  convey- 
ance appears  to  have  been  executed  prior  to 
tbe  partition  of  the  residue  of  the  said  estate 
and  the  assignment  to  the  devisees  In  trust  of 
their  respective  interests  therein  in  severalty. 
But  It  is  further  made  to  appear  that  a  parti- 
tion suit  Mras  sabsegooitly  flled  In  the  superi- 
or court  of  Stanislaus  county,  wber^  and 
whereby  the  several  Interests  ot  tbA  parties  In 
the  residue  of  the  estate  were  set  off  to  Oxem 
in  severalty,  and  that  by  the  decree  in  sold 
action  the  opp^ant  was  awarded  title  In  fee 
to  the  particular  lots  bivolTed  In  this  contro- 
versy. 

Tbe  above  recital  is  Important  only  because 
thus  tt  is  made  to  appear  that  tlie  record 
shows  that  legal  title  to  the  lota  in  dispute 
was,  notwlQistanding  the  conveyance  to 
Springsteen,  stlU  In  the  appellant,  end  that 
the  assessment  involved  herein  was  properly 
made  against  the  lots  in  the  tatter's  name. 

By  finding  No.  4  the  court  in  effect  found 
that  the  plaintifTs  title  was  deralgned  from 
the  sale  of  the  property  for  the  satisfaction 
of  the  assessment  above  referred  to,  and  fur- 
ther found  that  for  more  than  five  years 
prior  to  the  commencement  of  this  action  he 
and  his  predecessors  in  interest  have  been  in 
actual,  exclusive  and  continuous  iK>ssesslon 
of  said  lots,  which  possession  waa  founded 
on  the  "certificate  of  sale  and  deed  for  de- 
linquent irrigation  assessment,  issued  by  the 
Modesto  irrigation  district,  •  •  *  and 
has  himself  and  his  said  predecessors  In  In- 
terest paid  all  taxes  and  assessments  of  any 
kind  and  description  and  cliaracter  levied  oa 
or' against  said  proi>erty  for  tbe  said  period 
of  five  years  preceding  and  Immediately  prior 
to  the  date  of  tlie  fiUng  of  the  complaint 
herein." 

By  finding  No.  5,  the  court  further  found: 

"Fifth.  That  the  said  assessment  of  the  Mo- 
desto irrigation  district,  for  the  nonpayment  of 
which  said  premises  were  sold,  was  duly  a?d 
regularly  levied  according  to  law,  and  that  tbs 
said  irrigation  district  and  its  officers  complied 
with  all  the  provisions  of  law  prior  to  and  lead- 
ing  up  to  the  sale  and  the  issuance  of  the  cer- 
tificate hereinbefore  referred  to,  and  that  there- 
after a  deed  was  duly  and  regularly  issued  by 
the  Modesto  irrigation  district  conveying  to  the 
predecessors  In  iiiterest  of  the  said  plaintiff  tbs 
said  premises,  and  that  all  proceedinga  leading 
up  to  said  deed  were  duly  and  regularly  taken, 
and  that  the  said  deed  conveyed  to  and  vested  ui 
the  grantee  therein  named  a  good  and  perfect 
title  to  the  said  premises,  free  from  all  claiioa 
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and  demanda  ttf  every  character  of  tbe  defend- 
a&ta,  Josephine  Arata,  Aasouta  Arata,  as  trus- 
tee, and  all  persons  holding  by,  throogh  or  un- 
der them." 

The  app^ant  claims  that  said  findings  are 
not  supported  by  the  evidence,  and  tbos  the 
obJecUona  urged  against  the  legality  of  the 
assessment  and  sale  of  the  property  in  ques- 
tion are  raised.  These  objections,  spedflcally 
stated,  are:  (I)  That  It  does  not  appear  that 
the  board  of  directors  of  the  said  Inigatlon 
district  had,  in  proper  form,  and  prevlonsly 
to  the  levyhig  of  the  assessment,  passed  a 
resolution  authorizing  the  assessment;  (2) 
that  the  assessment  roll  and  the  dellnqu^t 
Ust  "are  not  certified" ;  (3)  that  "the  assess- 
ment book  and  ddinqnent  roll  show  that  this 
property  was  not  properly  listed,  being  under 
the  bead  of  'fractional  or  metes  and  bounds' 
rather  than  under  'dty*  or  'town'  or  'city*  or 
town  lots'  ** ;  (4)  that  notice  of  ddlnquency 
Is  shown  to  have  been  published  for  one 
week  only,  whereas  tbe  statute  requires  that 
publication  of  such  notice  shall  be  for  two 
weeks ;  @)  that  the  certificate  of  sale  Is  void 
because  It  was  dated  on  a  date  subsequent  to 
the  day  upon  which  the  sale  was  made. 

The  Modesto  Irrigation  district  was  organ- 
ized under  the  provisions  of  an  act  of  tbe 
Legislature  of  1897,  entitled: 

"An  act  to  provide  for  the  organization  and 
fovemment  of  &rigation  districts,  and  to  pro- 
vide for  the  acquisition  or  conatructibn  tliereby 
of  works  for  the  Irri^tion  of  the  lands  embrac- 
ed witliiQ  such  districts,  and,  also,  to  provide 
for  the  distribution  of  water  for  irrigation  pur- 
poses."   Stats.  1897,  p.  254  et  seq. 

Section  43  provides  for  the  sale  by  tbe  tax 
collector  of  the  district  of  all  lands  witbln 
the  district  upon  which  assessments  duly 
levied  nnder  the  act  have  not  been  paid. 
Section  45  provides  that: 

Upon  a  sale  of  real  property  tor  delinqaent 
assessments  being  made  the  collector,  after  re- 
ceiving the  amount  of  the  assessments  and  costs, 
**mu8t  make  out  in  doplicate  a  certificate,  dated 
on  tbe  day  of  sale,  stating  (when  known)  the 
name  of  the  penon  assessed,  a  description  of  tbe 
land  sold,  the  amount  paid  therefor,  tbat  it  was 
■old  for  assessments,  giving  the  amount  and 
year  of  the  assessment,  and  specifying  the  time 
when  the  purchaser  will  be  entitled  to  a  deed. 
The  certl^ate  must  be  signed  by  the  collector, 
and  one  copy  delivered  to  the  purchaser,  and  the 
other  filed  m  the  office  of  the  conuty  recorder  of 
the  coun^  in  which  the  land  is  idtuated." 

Section  4S  of  said  act  provides: 

"Tbe  matter  recited  in  the  certificate  of  sale 
mast  be  recited  in  the  deed,  and  such  deed  duly 
acknowledged  or  proved  is  prima  facie  evidence 
that:  (a)  The  property  was  assessed  as  requir- 
ed by  law.  (b)  The  property  was  equalized  as 
required  by  law.  (c)  That  the  assessments  were 
lened  in  accordance  with  law,  (d)  The  aasess- 
ment^  were  not  paid,  (e)  At  a  proper  time 
and  place  the  property  was  sold  as  prescribed 
by  law  and  by  the  proper  officer.  (£)  The 
property  was  not  redeemed.  (g)  The  per- 
son who  executed  the  deed  was  the  proper  offi- 
cer." 

[1,21  The  action  is, -as  seen,  one  to  quiet 
title,  In  which  the  plaintiff  alleges  that  he 
Is  the  owner  in  fee  of  the  property  in  dl^ 
pote.    Hie  plaintiff  having  supported  hla 
16X  P.— 19 


claim  of  ovmership  by  proof  of  a  tax  deed 
to  tbe  property,  said  deed  containing  all  the 
matters  recited  in  tbe  certificate  of  sale,  as 
required  by  the  statute,  and  having  been 
duly  acknowledged,  a  'prima  fade  case  was 
thus  made  by  the  plaintiff,  and  the  burden 
was  thereupon  devolved  upon  the  appellant 
to  establish  her  title  to  the  property  by  a 
preponderance  of  the  evidence.  To  do  this- 
It  was  requisite  that  she  should  show  some 
defect  or  defects  In  the  assessment  or  other 
proceedings  lending  to  the  sale  and,  finally, 
to  the  execution  of  the  tax  deed  to  the  pur- 
chaser at  the  tax  sale,  fatal  to  the  legality 
of  the  sale  or  said  deed.  As  before  stated, 
she  made  an  attempt  at  such  showing,  but 
we  think  without  success.  The  points  made 
against  the  validity  of  the  assessment  we 
shall  consider  In  the  order  In  which  they  are 
above  stated. 

[3]  1.  The  act  of  1897  authorizing  tbe  or- 
ganization and  government  of  Irrigation  dis^- 
trlcts  nowhere  expressly  requires  tbat  the 
levying  of  an  assessment  by  the  board  of 
directors  for  the  purposes  of  the  district  shall 
be  by  or  In  the  form  of  a  resolution.  The 
law,  of  course,  requires  the  board  of  direc- 
tors to  levy  an  assessment,  when  necessary ; 
but  whether  this  act  be  done  by  a  mere 
motion  or  in  the  form  of  a  resoluUon  Is  Im- 
material so  long  as  It  constitutes  the  action 
of  the  board  and  tbe  proceeding  is  otherwise 
properly  carried  out  and  duly  preserved  In 
the  records  of  the  board  or  the  books  requir- 
ed to  be  kept  for  that  pnrpose.  Sections  34 
and  3»,  Act  of  1897,  pp.  265,  267. 

[4]  2.  The  reply  to  the  proposition  that  the 
the  "assessment  roll  and  delinquent  list  are 
not  certified"  la  the  same  as  tbe  answer  giv- 
en above  to  the  proposition  that  the  board 
did  not  proceed  to  levy  the  assessment  In 
the  form  of, a  resolution.  Counsel  have  not 
pointed  to  any  provision  of  the  act  In  ques- 
tion requiring  the  assessment  roll  and  delin- 
quent list  to  be  certified  by  any  person  or  of- 
ficer of  the  district,  and,  after  a  careful  ex- 
amination of  tbe  statute,  we  have  found  no 
such  requirement.'  It  ought  not  to  be  neces- 
sary to  suggest  that  the  governing  body  of 
the  district  was  required  to  take  no  step  In 
the  tax  proceedings  not  expressly  or  by  nec- 
essary implication  required  by  the  statute. 

(8, «]  3.  The  next  objection  is  that  the 
assessment  book  and  delinquent  list  disclose 
that  the  property  was  not  projwrly  listed. 
The  specific  objection  is  as  above  stated. 

Section  35  of  the  irrigation  act  provides. 
Inter  alia:  That  the  assessor  must  prepare 
an  assessment  book,  with  appropriate  head- 
ings, in  which  must  be  listed  all  real  prop- 
erty within  the  district.  In  which  must  be 
specified.  In  separate  columns,  under  the 
appropriate  head:  (a)  The  name  of  the  per- 
son to  whom  the  property  Is  assessed; 
♦••(b)  land  by  township,  range,  section, 
or  fractional  section,  and  when  such  land 
is  not  a  congressional  division  or  subdivision, 
by  metes  and  bounds,  or  other  description 
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suffld^t  to  Identify  It,  giving  an  estimate 
of  Uie  number  of  acres,  locality,  and  the 
Improvements  thereon;  (c)  city  and  town 
lots,  naming  the  city  or  town,  and  the  num- 
ber and  block,  according  to  the  system  of 
numbering  In  such  city  or  town,  and  the  Im- 
provements thereon. 

By  stipulation  of  counsel  on  both  sides,, the 
memoranda  of  the  map  of  the  dty  of  Modesto 
were  received  in  evidence  and  considered 
in  lieu  of  the  map  itself,  and  from  the  mem- 
oranda so  received  It  appears  that  the  lots 
in  question  were  delineated  on  said  map 
and  described  as  lots  1,  2,  3,  4,  and  6,  In 
block  123,  In  said  city.  It  Is  admitted  that 
that  portion  of  the  dty  of  Modesto  embrac- 
ing said  lots  Is  included  within  the  bound- 
aries of  the  Modesto  irrigation  district.  In 
the  assessment  book  of  said  district  for  the 
year  1905,  as  well  as  in  the  delinquent  as- 
sessment book  of  said  district  for  said  year, 
the  property  In  dispute  is  listed  and  descrlt>- 
ed  as  follows,  under  the  heading:  "Descrip- 
tion of  property":  "Modesto,  Bl*k  123,  lots 
1  to  5,  Inclusive."  In  the  assessment  book, 
the  assessed  value  of  the  property  ia  stated 
and  In  the  delinquent  assessment  book  the 
value  of  said  property  Is  given  under  sub- 
stantially  the  same  heading. 

The  descripHon  of  the  property  as  above 
flhovn  was  In  substantial  compliance  with 
the  requirements  of  the  statute,  and  It  was 
sufficiently  clear  and  definite  to  facilitate  the 
ready  Mentlflcation  and  location  of  the  land 
by  means  of  the  deed  itself,  and  therefore 
mffldent  to  apprise  the  owna  that  an  as- 
aeasaoient  lien  snbalBted  apon  the  lots  and  so 
Miable  her  to  disclurge  such  lien. 

If  the  designation  of  the  land  In  the  as- 
se&ament  book  is  sncb  as  to  afford  the  owner 
the  means  whereby  the  land  may  readily  be 
identified,  or  does  not  mislead  or'  Is  not  cal- 
culated to  mislead  him.  it  is  safflclent.  Gobl- 
ey  on  Taxation,  p.  745;  San  Gabriel  Co.  t. 
Witmer  Ca,  96  Oal.  635.  29  Pac  500,  31  Pac. 
588,  18  L.  a  A.  466,  470;  .Best  T.  Wohl- 
ford,  144  OaL  733,  736.  78  Pac.  293;  Balrd 
T.  Monroe^  160  Oal.  560,  569,  89  Paa  352. 
As  before  si^gested  in  another  form  of  ex- 
pression, the  description  of  tiie  lots  here 
fully  measured  up  to  the  test  thus  stated. 

[7]  4.  We  cannot  say  that  the  trial  court 
was  not  justified  In  finding,  as  Impliedly 
It  did  so  find,  that  the  statutory  require- 
ment as  to  the  publication  of  notice  of  de- 
linquency was  compiled  with.  Section  41  of 
the  statute  provides  that  such  notice  must 
be  published  by  the  collector  of  the  district 
In  a  newspaper  published  In  each  county  In 
which  any  portion  of  the  district  may  lie 
for  the  period  of  two  weeks.  The  record  here 
does  not  show  In  what  particular  newspaper 
said  notice  was  ordered  to  be  published.  One 
of  the  attorneys  for  the  appellant,  however, 
was  sworn  as  a  witness  and  testified  that  he 
had  examined  several  numbers  of  the  "Week- 
ly News"  presumably  a  newspaper)  aqd 


that  he  had  found  the  notice  referred  to  pub- 
lished In  one  Issue  only  of  said  newspaper. 
This  constituted  all  the  showing  that  was 
made  which  tended  in  any  degree  to  disclose 
that  the  notice  had  not  been  published  as 
prescribed  by  the  statute;  and  it  was  whol- 
ly with  the  trial  court  to  dedde  whether 
ttte  sho^vlng  so  made  was  snffident  to  over- 
come the  prima  fade  showing  through  proof 
of  the  deed  that  the  notice  referred  to  was 
published  as  required.  If  the  appellant  had 
shown  by  clear  and  direct  proof  that  the 
"Weekly  News"  was  a  newspaper  published 
In  Stanislaus  county,  In  which  the  district 
is  situated,  that  the  notice  had  been  by  the 
collector,  within  20  days  after  the  delivery 
of  the  assessment  book  to  him  by  the  secre- 
tary of  the  board,  given  to  said  newspaper 
and  no  other  published  In  said  county  for 
publication  therein,  and  that  said  notice  bad 
not  been  published  In  said  paper  for  and 
during  the  full  time  prescribed  by  the  stat- 
ute, there  would  then  have  been  a  sufficient 
showing  of  noncompliance  with  the  require- 
ment of  the  statute  in  that  regard  to  have 
overcome  the  effect  of  the  deed  as  prima 
fade  proof  of  the  due  regularity  of  all  the 
proceedings'  leading  to  the  sale  and  the  execu- 
tion of  the  deed.  It  la  very  clear  that  no 
such  -j^owlng  was  made  by  the  appellant. 
Indeed,  so  far  as  we  are  given  direct  Infor- 
mation to  the  contrary  upon  the  subject  by 
the  record  the  collector  might  have  ordered 
the  publication  of  the  notice  In  some  news- 
paper published  in  Stanislaus  coimty  other 
than  the  "Weekly  News,"  and  that  the  notice 
was  published  in  accordance  with  the  man- 
date of  the  statute  upon  that  subject 

[8]  6.  The  point  that  the  certificate  sale 
Is  void  because  It  was  not  dated  on  tlie  day 
of  the  sale  is  without  substantial  merit.  The 
point  has  its  Inspiration  in  the  language 
of  section  4S  of  the  act  It  will  be  recalleA 
tlwt  that  section  reads,  in  part: 

"After  receiving  the  amount  of  assessmeDts 
and  costs,  the  collector  must  make  out  in  da- 
plicate  a  certificate,  dated  oa  the  day  of  the 
sole,  stating,"  etc. 

The  sale  In  this  case  was  made  on  the  20th 
day  of  February,  1906,  and  tbe  certificate  (tf 
sale  dated  the  3d  day  of  March,  1906. 

The  certificate.  It  Is  to  be  observed,  redtes 
that  the  property  may  be  redeemed  from  said 
sale  '*withln  twelve  months  from  the  date 
of  said  purchase,  viz.  this  20th  day  of  Feb- 
ruary, 1906,  by  tbe  pereon  and  in  the  manner 
as  provided  by  law,"  etc  Thus  (the  certifi- 
cate being  in  duplicate,  one  of  which  to  be 
recorded  In  the  othce  of  the  county  recorder) 
the  most  important  object  thereof  was  fully 
effectuated,  viz.  the  giving  of  notice  to  the 
owner  of  the  date'of  the  sale  and  of  the  time 
when  the  purchaser  will  be  entiUed  to  a  deed 
upon  his  (the  owner's)  default  In  redeeming 
the  property  within  the  time  prescrlhed  by 
the  law  and  stated  In  the  certificate.  It  thus 
must  become  dearly  manifest  that  the  mere 
dating  of  the  certificate  on  mma  day  snbse- 
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qnmt  to  the  day  ct  tbe  sale  Is  not  of  mate- 
rial importance.  It  baa  ao  been  held.  The 
state  of  Idaho  has  a  statute  whldi  contains 
a  provision  as  to  tbe  dating  of  the  certificate 
of  a  tax  sale  In  the  precise  language  of  sec- 
tion 45  of  the  statute  here  In  question.  In 
HcGowan  t,  Elder.  10  Idaho,  153,  11.1  Fac. 
lOB,  the  tax  sale  was  had  on  the  8th  of 
July,  1904,  and  the  certificate  of  sale  was 
dated  July  9,  1901  The  Supreme  Coort  of 
Idaho,  replying  to  an  objection  to  the  cer- 
tificate* similar  to  that  ni^ed  here,  held  that 
the  language  of  its  statute  regarding  the 
dating  of  tbe  certifl(»te  was  merely  dlrec- 
tory,  and  held  the  certificate  In  that  case 
to  be  good.  And  In  the  recent  case  of 
Bruscbl  V.  Cooper,  158  Paa  728,  this  court, 
having  a  similar  proposition  before  it,  cited 
and  approved  McOowan  t.  Elder,  supra.  In 
so  far  as  It  btid  tbe  language  of  the  statute 
as  to  the  dating  of  the  certificate  to  be  di- 
rectory. 

[9]  Besides  the  objecttons  to  the  assess- 
moit  proceedings  above  considered,  the  point 
Is  made  that  the  property  was  sold  for  less 
than  tbe  total  amount  actually  due  on  the 
asBessm«iL  ^%ere  Is  no  real  gronnd  fOr  tbe 
support  of  the  point,  it  b^g  made  to  appear 
that  certain  Items  which  counsel  for  the  ap- 
pellant have  added  to  tbe  assessment  and 
penalties  as  computed  by  the  assessor  were 
figured  in  lead  pmdl  on  the  face  of  the  as- 
sessment book  and  constituted  no  part  of 
said  book.  The  explanation,  as  shown  by 
the  record,  Is  as  follows:  That  the  delin- 
quent assessment  loTolved  herein  showed  tbe 
amount  of  the  assessment  to  be  $20.40,  to 
which  were  to  be  added  6  per  cent.,  amount* 
log  to  f  1.02,  and  costs  amounting  to  60  cents, 
making  the  assessment  and  penalties  total 
the  sum  of  $21.92 ;  that  the  assessment  book 
for  the  year  1905  contained  three  columns, 
entitled  as  follows:  the  first,  "Amount  of 
tax  for  semiannual  Interest  bonds,"  second, 
"Amount  of  tax  for  redemption  of  bonds," 
and,  tlilrd,  "Amount  of  tax  for  general  pur- 
poses" ;  that  nme  of  said  three  columns  was 
used  In  the  assessment  of  the  property  In 
qnestloD,  and  the  same  were  blank  and  va- 
cant; and  that,  In  compiling  and  pr^rlng 
said  delinquent  assessment,  the  assessor  used 
the  assessment  book  of  tbe  irrigation  district 
and,  for  convenience;  "used  tbe  said  three 
blank  columns  for  the  purpose  of  computing 
and  determining  the  amount  of  costs  and  five 
pa  cent  additional  and  tbe  total  ass^ment 
and  tbe  penalties,"  tbe  same  as  stated,  being 
figured  in  lead  itencil  on  the  face  of  the  as- 
•esonent  book  in  said  three  columns.  The 
flgoies  so  made  appeared  as  fbllows:  "tCO 
in  the  column  mtitled,  'Amount  of  tax  for 
semiannual  Interefd;  on  bmd^;  yi.02  In  col- 
umn entitled,  'Amount  of  tax  for  redemp- 
tlott  of  bonds,'  and  121.92  in  column  entitled, 
'Amount  of  tax  for  gmeral  pniposes.'" 
Quite  clearly,  tbe  addition  of  the  three 


amounts  would  make  the  total  assessment 
123.44,  whereas,  as  the  record  unquestionably 
shows,  the  actual  amount  due  on  the  assess- 
ment, Including  the  amount  of  tbe  assess- 
ment and  the  sums  of  fif^  cents  and  one 
dollar  and  two  cents,  penalties,  etc.,  was  $21.- 
92,  for  which  sum  the  proper^  was  sold. 

[10]  It  is  further  pointed  out  that  the 
court  found  (finding  4)  that  tbe  plaintiff  bad 
acquired  title  to  tbe  lots  in  controversy  by 
adverse  posesslon  and  that  there  Is  no  evi- 
dence to  sui^KHt  said  finding.  Assuming  this 
to  be  true,  it  is  also  true  that  tbe  court  by 
its  fifth  finding  found  that  tbe  plaintiff  ob- 
tained title  to  the  property  by  the  tax  sale 
and  deed,  and  this  finding  Is  sufficient  to 
suMwrt  tbe  decree  quieting  plaintiff's  title 
to  said  pHHt^'ty.  Plnding  4  is  further  and 
otherwise  criticized,  but  the  Judgment  could 
stand  secure  on  the  fifth  finding  with  finding 
4  entirely  eliminated,  and  it  is  therefore  im- 
material whether  the  last-mentioned  finding 
Is  or  is  not  Justly  amenable  to  the  criticism 
referred  to. 

We  have  found  nothing  In  the  record 
which  would  warrant  ns  In  holding  that  the 
decree  assailed  by  the  appellant  is  not  Justi- 
fied by  the  fiicts  and  the  law. 

The  Judgment  is,  accordingly,  affirmed. 

We  cottcor:  CaiFMAS,  P.  J.;  BUB- 
NETT,  J. 

(31  Cal.  App.  S89) 

RICH  et  aL  v.  SUPERIOE  COURT  OF  CALI- 
FORNIA IN  AND  FOR  MENDOCINO 
COUNTY  et  aL  (Civ.  1595.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Oct.  14,  1916.) 

1.  JusnCES  OF  THK  PSACB  €=»150(9)  —  AP- 
PEAL—UNOEBTAKINa  FOB  Costs— Statdtb. 

An  undertaking  with  Bureties  in  the  sum  of 
f 248.7(h  securing  costs  on  appeal  to  tbe  superior 
court  from  a  justice's  judgment  for  S116^86, 
taxing  costs  at  $8.76,  which  purported  to  be 
given  to  stay  execution,  was  sumcient  as  a  bond 
for  the  payment  of  costs  on  appeal  under  Code 
Civ.  Proc.  S  978,  providing;  that  an  appeal  from 
a  justice  or  police  court  is  not  effectual  unless 
an  undertaking  with  sureties  be  filed  in  the  sum 
of  $100  for  tbe  payment  of  coats  on  the  appeal, 
and  the  superior  court  could  not  be  divested  of 
its  jurisdiction,  acquired  the  filing  of  the 
bond,  by  appellants  failure  to  file  stay  bond. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
tbe  Peace,  Cent;  Dig.  |  665;  Dec:  Dig.  «s» 
159(9).J 

2.  Justices  of  the  Peacb  4=9169(1)— StrPE- 
biob  coubt  —  disuissai,  op  appeal  fob 
Failubb  to  Fjlb  Undbbtakinq  fob  Costs 
— Statute. 

The  superior  court  has  the  right  and  power 
to  pass  upon  and  decide  a  motioa  to  dismiss  an 
appeal  taken  from  a  justice's  jud^ent  thereto, 
and  where  the  motion  is  based  on  the  ground 
that  tbe  undertaking  for  costs  on  appeal  re- 
quired by  Code  Civ.  E*roc.  S  978,  has  not  been 
tiled,  it  is  the  duty  of  the  superior  court  to 
dismiss  the  attempted  appeal  if  such  is  the  fact, 
since  the  section  makes  the  filing  of  tbe  under- 
taking an  essential  end  indis|>eDsable  requisite 
for  conferring  upon  the  superior  court  jurisdio- 
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tiuo  to  hear  and  determine  an  appeal  from  a 
Jastice  or  police  court. 

[Ed.  Notft.— SV>r  other  cases,  see  Jnstices  of 
the  Peace,  Gent  Dig.  1  673;  Dec.  Dif.  «=» 
MOa).] 

8.  Certiobasi  «s>28(1)  —  Jubibdiction  — 

WUERB  QuBBTION  FOB  DKTKBMIHATION  IS  OF 

JUBISDICTION. 
The  rule  that,  where  a  court  once  obtains 
jarisdiction  of  the  subject-matter  of  an  action, 
it  than  has  jarisdiction  to  decide  a  question 
arising  therein  erroneously  as  well  as  correctly, 
and  a  jurisdictional  writ,  as  writ  of  review, 
does  not  Ke,  has  no  ai^llcation  to  a  ease  where 
the  question  to  be  determined  I*  whether  the 
court  has  legal  authori^  to  bear  and  determine 
the  matter  before  it,  since  the  rule  simply  means 
that  when  a  court  has  jurisdiction  of  the  sub- 
ject-matter of  the  action,  and  commits  error 
during  the  conrse  of  the  trial,  or  in  its  final  de- 
cision, the  error  is  correctible,  not  through  a 
jurisdictional  writ,  but  solely  by  appeal. 

[Ed.  Xote.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  i  41;  Dec.  Dig.  «»2S(1).] 

Petition  for  writ  of  review  bjr  E.  F.  Rich 
and  Gertrude  lUcli  against  the  Superior 
Court  of  the  State  of  California  in  and  for 
the  County  of  Uendodno  and  the  Honorable 
J.  Q.  White,  Jodge  thereof,  to  anntil  an  or- 
der dismissing  an  appeal.  Order  annulled, 
set  aside,  and  vacated. 

Charles  Kasch,  of  Ukiab,  for  petitioners. 
Franit  W.  Taft,  of  Wlllts,  for  respondenta 

HART,  J.  One  Harvey  Carlton,  on  the 
21st  day  of  June,  1916,  recovered  judgment 
ngaliist  the  petitioners  In  the  justice's  court 
of  Ivlttle  Lake  township.  In  the  county  of 
Mendocino,  for  the  sum  of  $115.35,  together 
with  costs  of  suit,  taxed  at  $8.75.  There- 
after, and  within  the  time  allowed  by  law, 
the  petitioners  appealed  from  said  judgment 
to  the  superior  court  In  and  for  the  county 
(a  Mendocino;  said  appeal  being  upon  ques- 
tions of  both  law  and  fact.  The  petitioners 
In  due  time  filed  the  following  undertaliing: 

"Whereas,  on  the  2l8t  day  of  June,  A.  D. 
1916.  a  judgment  was  entered  in  said  justice's 
court  against  defendant  in  favor  of  i^intiff  for 

J 116.35,  and  costs.  Defendant  has  appealed 
rom  said  judgment  to  the  superior  court  of 
the  county  of  Mendocino:  and  he  wants  pro- 
ceedings stayed  pending  appeal.  Now  the  un- 
dersigned jointly  and  severaUy  undertake  in  the 
sum  of  $248.70,  that.  It  proceedings  be  stayed, 
appellant  will  pay  the  amount  of  the  judgment 
appealed  from,  and  will  pay  all  costs  if  the  ap- 
peal  be  withdrawn  or  dismissed,  or  the  amount 
of  any  Judgment  and  all  costs  that  may  be  re- 
covered against  bim  in  action  in  the  superior 
court,  and  will  obey  any  order  made  by  the  court 
therein, 

"Dated  this  26th  da;  of  June,  A.  D.  1016. 

"E.  F.  Rich. 
"Gertrude  Rich. 
"J.  D.  BarnweU. 
"Louis  Bilodeau." 

Thereafter  the  respondent  noticed  a  mo- 
tion to  dismiss  the  said  appeal  on  the  ground 
that  no  appeal  bond,  or  deposit  In  lieu  there- 
of, had  been  filed  for  the  purposes  of  the  ap- 
peal, and  that  the  superior  court  therefore 
bad  failed  to  acquire  jurisdiction  of  said  ap- 
peal   Said  motion  came  en  for  bearing  and 


was  heard  on  the  2lBt  day  of  August.  1916, 
and  on  the  28th  day  of  August,  1916,  the  re- 
spondents herein  made  and  entered  an  order 
dismissing  said  appeal  on  the  ground  set 
forth  in  the  notice  of  motion  and  above 
stated. 

The  petitioners  claim  that  the  undertaUng 
Sled  by  them  and  above  quoted  herein  was 
and  is  legally  sufficient  to  support  the  ap- 
peal, and  that  therefore  the  respondents,  in 
ordering  the  appeal  dismissed,  exce4aded  their 
jurisdiction.  The  proceeding  here  is  for  a 
writ  of  review  to  secure  an  annulment  of  Ow 
order  dismissing  said  appeal. 

Section  978  of  the  Code  of  Cl^  Procedure 
provides  that  **an  appeal  from  a  justice's  or 
police  court  Is  not  ^ectoal  for  any  purpose, 
unless  an  undertaking  be  filed  with  two  or 
more  sureties  In  the  sum  of  oae  hundred 
dollars  for  the  payment  of  the  costs  on  the 
appeal."  The  same  section  provides  that,  if 
n  stay  of  proceedings  be  claimed,  there  shall 
be  filed  a  like  undertaking,  "In  a  sum  equal 
to  twice  the  amount  of  the  Judgment,  Indudr 
ing  costs,  when  the  Judgment  ia  for  the  pay- 
ment of  money,"  etc.  - 

The  undertaking  in  tbe  case  Involved  here- 
in. It  will  be  observed.  Is  for  a  sum  equal  to 
twice  the  amount  of  the  Judgment  and  tbe 
costs,  and  while  It  Is  possible  that  Its  sole 
purpose  might  have  been  to  effect  a  stay  of 
proceedings,  It  obligates  the  sureties  to  pay 
all  costs  which  may  accrue  by  reason  of  the 
appeal,  if  the  same  be  withdrawn  or  dismiss- 
ed, or  to  pay  "the  amount  of  any  Judgment 
and  all  costs  that  may  be  recovered  against 
him  In  the  action  In  the  superior  court,"  and 
to  "obey  any  order  made  by  the  court 
therein." 

[11  It  Is  dear  that  the  sureties,  by  tbdr 
undertaking,  liound  themselves  to  pay  the 
costs  m  appeal,  and  tbe  bond,  being  in  an 
amount  In  ezceaa  of  flOO,  Is  in  all  respects 
mffldent  tot  that  purpow.  Whetlier  It  was 
also  snfllcieiit  to  stay  proceedings  Is  wholly 
immaterial,  so  far  as  the  appeal  la  ocMioerned. 
To  perfect  his  appeal,  the  statute  makes  It 
indispensably  necesaary  for  the  aiq>eallng 
party  to  file  an  undertaking  In  the  sum  of 
$100  for  the  payment  of  the  costs  on  appeal, 
and  when  this  Is  done,  the  court  to  wtdch  the 
appeal  Is  taken  acquires  jurisdiction  thereof, 
and  obviously  cannot  be  divested  of  such  Ju- 
risdiction by  the  mere  failure  of  the  appe- 
lant to  file  a  stay  bond.  Nor  Is  its  validity 
as  an  appeal  bond  destroyed  by  the  fact  that 
It  also  purports  to  be  given  to  stay  execu- 
tion. Edwards  v.  Superior  Court,  159  CaL 
710,  714,  115  Pac.  649;  Ward  v.  Saperiw 
Court,  58  Col.  519 ;  Jones  T.  Superior  Court, 
151  CaL  589,  91  Pac.  505. 

The  undertaking  In  the  case  ot  Edwards  v. 
Superior  Court,  supra,  contained  the  follow- 
ing condition,  between  which  and  the  condi- 
tion of  the  undertaking  herein  Involved  it 
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will  readily  be  perceived  do  ^bstantial  dif- 
ference exists: 

"The  coDdition  of  the  above  andertaking  i» 
snch  that  *  •  •  the  said  Edwards  and  oth- 
ers obtained  a  judgment  •  •  •  before  Jamea 
G.  Quinn,  justice  of  the  peace  of  Oakland  town- 
ship, in  and  for  the  county  of  Alameda,  stnte 
of  California,  on  the  25th  day  of  October,  1909, 
for  $73.20.  principal  sum,  and  for  $9.50  coats; 
and  whereas  the  above-bounden  V.  E.  Miller  (de- 
fendant and  appellant)  is  desirous  of  appealing 
from  the  decision  of  said  justice  to  the  auperior 
court  in  and  for  the  county  of  Alameda,  and  a 
stay  of  proceedings  is  claimed:  Now,  if  the 
above-bounden  shall'well  and  truly  pay  or  cause 
to  be  paid,  the  amount  of  the  said  judgment  and 
all  costs,  and  obey  any  order  the  said  superior 
court  may  make  therein,  if  the  said  appeal  be 
withdrawn  or  dismissed,  or  pay  the  amount  of 
any  judgment  aud  all  the  costs  that  may  be  re- 
covered against  the  said  appellant  in  the  said 
superior  court,  and  obey  any  order  the  said 
court  may  make  therein,  then  this  obligation  to 
be  null  and  void:  otherwise  to  remain  in  full 
force  and  virtue." 

Chief  Justice  Beatty.  wbo  prepared  the 
main  opinion  In  that  case,  amoDg  other 
things,  said: 

"The  latest  decision  of  thia  court  npon  that 
point  (Jones  v.  Superior  Court.  151  Cal.  589, 
91  Pac.  505)  is  a  conclusive  aiSrmance  of  the 
sufficiency  of  the  undertakiDg  under  section  978 
of  the  Code  of  Civil  Procedure.  It  may  be 
doubted  whether  the  decision  in  that  case  suc- 
cessfully distinguishes  the  case  of  McConky  v. 
Superior  Court,  56  Cal.  83,  in  which  section 
978  appears  to  have  been  differently  construed, 
but  if  that  case  was  not  distinguishable  it  waa 
certainly  overruled,  and,  I  have  no  doubt,  prop- 
erly overruled,  for  the  construction  there  given 
to  section  9T8  was  only  reached  by  disregarding 
the  express  terms  of  the  statute;  i.  e.,  by  the 
substitution  of  the  word  'or*  for  'and'  with 
the  effect  of  requiring  two  undertakings  each 
containing  the  same  conditi<Hi,  where  one  waa 
amply  Boffi<^ent  for  every  conceivable  puroose, 
jmd  that  in  a  class  of  actions  where  simpbcity 
of  procednre  and  economy  are  a  most  important 
desideratam." 

In  a  concmrrlng  oplnloD  the  other  members 
of  the  court  said: 

"We  concur  in  the  order  denying  a  writ,  cm 
the  ground  that  the  bond  is  sufficient  to  confer 
Jorisoiction  on  the  superior  court.  The  uDdei> 
taking  is  in  more  than  the  sum  of  $100,  and  is 
conditioned  for  the  payment  of  the  costs  on  the 
appeal.  It  thus  contains  all  that  is  required  by 
section  978  of  the  Code  of  Civil  Procedure  to 
make  the  appeal  effectual.  •  •  •  Whether 
or  not  it  is  effectual  to  operate  as  a  stay  bond 
im  not  here  involved.  We  expreas  no  opinion 
on  this  point,  nor  do  we  think  it  necessary  for 
Qie  dedsion  of  this  case  to  question  the  correct- 
nees  of  McConky  v.  Superior  Court,  56  Cal.  83." 

The  Edwards  Case  "Is  a  conclusive  affirm- 
ance of  the  sufficiency  of  the  undertaking"  in 
'*the  present  case,"  nnder  section  978  of  the 
Code  of  Civil  Procedure,  aa  a  bond  for  the 
payment  of  costs  on  appeal.  The  learned 
counsel  for  the  respcmdents  argue,  however: 

"It  is  elementary  that,  if  a  court  has  juris- 
diction to  dedde  a  question  correctly,  it  also 
has  jurisdiction  to  decide  It  incorrectly,  and  to 
hold  that  a  court  exceeds  Its  jurisdiction  in 
granting  a  motion  to  dismiss  would  compel  us 
to  hold  that  it  exceeds  its  jurisdiction  in  deny- 
ing such  motion.  Therefore  a  rule  which  holds 
that  the  superior  court  exceeds  its  jurisdiction 
in  either  granting  or  denying  a  motion  must, 
perforce,  hold  that  the  superior  court  cannot 


pass  upon  a  motion  at  all.  A  litigant  could, 
under  such  a  rule,  appeal  to  the  superior  court 
without  filing  any  bond  whatever  and  the  su- 
perior court  would  be  without  jurisdiction  to 
dismiss  it" 

[2,3]  The  reasoning  Is  clearly  and  wholly 
fallacious.  The  superior  court  has  the  right 
and  the  power  to  pass  upon  and  decide  a  mo- 
tion to  dismiss  an  appeal  taken  thereto,  and 
where  the  motion  Is  based  upon  the  ground 
that  the  undertaking  required  by  section  978 
of  the  Code  of  Civil  Procedure  for  the  indem- 
ulfleatlon  of  the  costs  accruing  by  reason  of 
the  appeal  has  not  been  filed.  It  Is  not  only 
within  the  power,  but  it  Is  the  duty,  of  the 
court  to  dismiss  the  appeal,  or,  speaking 
more  accurately,  the  attempted  appeal,  since, 
as  stated,  the  section  named  makes  the  filing 
of  such  an  undertaking  one  of  the  ^sentlal 
and.  Indeed,  Indispensable  requisites  for  con- 
ferring upon  such  court  Jurisdiction  to  hear 
and  determine  an  appeal  thereto  from  a  Jus- 
tice's or  police  court.  The  rule  that,  when  a 
court  once  obtains  Jurisdiction  of  the  subject- 
matter  of  an  action.  It  thou  has  Jurisdiction 
to  decide  a  question  arising  therein  errone- 
ously as  well  as  correctly,  has  no  application 
to  a  case  where  the  very  question  to  be  de- 
termined is  whether  the  court  has  the  legal 
authority  to  hear  and  determine  the  matter 
before  it.  The  rule  simply  means  that  when 
the  court  has  Jurisdiction  of  the  subject-mat- 
ter of  the  action  and  makes  error  during  the 
course  of  the  trl^l  or  in  its  final  decision, 
such  error  is  correctlble,  not  through  a  Ju- 
risdictional writ,  but  solely  by  appeal.  Ob- 
viously, If  the  trial  court  Is  called  upon  to 
decide  whether  it  has  Jurisdicton  of  the  sub- 
ject-matter of  the  action  and  determines  the 
question  erroneously,  or,  having  no  Jurisdic- 
tion, nevertheless  Claims  It,  It  can  be  pre- 
vented ■  from  proceeding  to  exercise  the 
usurped  authority  or,  having  exercised  It,  Its 
action  may  be  annulled  and  vacated  by 
means  of  the  remedy  appropriate  thereto. 

For  the  reasons  herein  given,  the  order 
made  by  the  respondents  In  this  proceedii^ 
dismissing  the  appeal  by  the  petitioners  here- 
in from  the  Judgment  of  the  justice's  court 
of  Little  Lake  township,  Mendocino  a>anty, 
in  the  action  wherein  said  Harvey  Carlton 
was  plaintiff  and  the  said  petitioners  were 
defendants,  Is  hereby  annulled,  set  aside  and 
vacated. 

We  concur:  CHIPMAN,  P.  J.;  BUH- 
NBTT,  J. 


(62  Colo.  211) 

EL  PASO  COUNTY  LAND  &  FUEL  CO.  v. 

HOWELL.     (No.  8772.) 
(Supreme  Court  of  Colorado.    Dec.  4,  1916.) 
1.  Tbial  €=3l7S— Motion  fob  Dibbctbd  Vbe- 

DICT. 

A  motion  for  a  directed  verdict,  being  In 
effect  a  demurrer  to  the  evidence,  admits  the 
truth  of  the  evidence. 

[Ed.  Note.—For  other  cases,  see  Trial,  Cent 
Dig.  S{  401-103;  Dec.  Dig.  «s>178.] 
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2.  Masteb  and  Sibvant  «=»217(1)— Mastbb's 
EfUBzuTT— ABSumrnoN  of  Risk. 

A  servant  assumes  not  only  luch  risks  as 
from  the  nature  of  the  employment  as  ordinarily 
conducted  lie  must  have  known,  but  also  those 
which  die  exercise  of  his  opportunities  for  iu- 
specUoD  would  have  disclosed  to  him. 

(Ed.  Note. — For  other  cases,  see  Master  and 
Serjant,  Cent.  Dig.  {  574;  Dec.  Dig.  «=>217 

3.  Mastbb  and  Sebtant  «5>217(1}— Masteb's 

LlABILITT— ASSUUPXIOS  OF  RlSK— KnOWI,- 
BDQB.  , 

A  servant  to  be  held  to  have  assumed  a  risk 
need  not  have  knowledge  of  the  risk,  if  it  is 
such  that  an  ordinarily  prudent  man  under  the 
circumstances  could  by  Teasonable  diligence 
have  discovered  it. 

[Ed.  Note.— For  other  cases,  see  Miaster  and 
Servant,  Cent  Dig.  |  574;  Dec.  Dig.  «=>217 
(1).] 

4.  Masteb  and  Servant  «=>288(5)— Action 
FOB  iNJxraiES— Question  foe  Juet— As- 
auifPTioN  OF  Rise. 

In  a  miner's  action  for  injury  from  tripping 
on  a  part  of  a  curtain  which  lapped  and  folded 
on  the  floor  of  a  mine  entry,  held  that,  whether 
plaintiS  as  an  ordinarily  prudent  man  should 
have  noticed  that  the  curtain  was  too  long 
was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  l(y^Ti  Dec.  Dig.  <8=> 
288(5).] 

5.  Masteb  and  Sebvant  <6=»288(5)— Action 
FOB  iNJtTBT  —  Assumption  of  Risk  — 
Knowledge. 

Whetlier  plalDtlff  was  bound  to  recogiUEe 
that  there  was  danger  to  him  in  the  length  of 
the  curtain,  held  for  the  jury. 

[Ed,  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  1077;  Dec.  Dig.  ^ 
288(5).] 

6.  Masteb  and  Servant  «8=>285 (10)— Action 
FOR  IN.TITBT— Question  fob  Jubt— JIannbb 

OF  IHJUBT, 

The  manner  in  which  be  was  iigured  Aeld 
a  question  for  the  jury.  . 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  1016;  Dec.  Dtg.  ^285 
(10).] 

BrroF  to  District  Court,  El  Paso  County; 
W.  S.  Morris,  Judge. 

Action  by  Daniel  Howell,  a  minor,  by  John 
Howell,  next  friend,  against  the  El  Paso 
Cooaty  Land  &  Fnel  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

R.  L.  Holland,  of  Colorado  Springs,  for 
plaintiff  In  error.  Orr,  Roblnett  &  Mason,  of 
Colorado  Springs,  for  defendant  In  error. 

TELLER,  J.  The  defendant  In  error,  a 
minor  20  years  of  age,  brought  suit,  by  his 
father,  against  the  plaintiff  In  error  to  re- 
cover damages  from  an  Injury  which  he  suf- 
fered while  In  the  employ  of  the  latter.  Re- 
ferring to  the  parties  as  they  were  related  In 
the  trial  court,  the  plaintiff  was  employed  by 
the  defendant  as  a  driver  In  a  coal  mine,  and 
while  so  employed  stepped  upon  a  curtain 
suspended  at  the  entrance  to  one  of  the 
rooms,  was  tripped  and  thrown  down,  and 
one  knee  dislocated.  He  alleged  negligence 
on  the  part  of  the  employer  in  using  a  cur- 


tain which  was  so  long  that  several  inches  of 
It  lay  upon  the  floor  of  the  mine,  and  upon 
the  track  over  which  plaintiff  hauled  oat 
coal.  It  was  alleged  that  the  eotry  was  on 
a  slight  down  grade,  that  it  was  dark  and 
unllghted;  that  plaintiff's  duties,  on  this 
trip,  required  him  to  stop  his  car  at  ttae  en- 
try and  pass  through  the  curtain  In  order  to 
stop  his  train  and  attadi  another  car;  and 
that  in  alighting  from  his  car  for  that  pur- 
pose he  was  tripped  by  steppii^  on  that  part 
of  the  curtain  which  lapped  and  folded  on 
the  floor  of  the  entry. 

The  answer  denied  that  defendant  was 
negligent,  and  alleged  contributory  negligence 
on  the  part  of  the  plaintiff.  The  Jury  found 
for  the  plaintiff,  flzing  his  damages  at  $1,000, 
and  Judgment  was  entered  on  the  verdict 

Plaintiff  In  error  contends  that  its  motion 
for  a  directed  verdict  should  have  been  sns- 
talned;  the  ground  thereof  b^ng  that  the 
evidence  sustained  the  defense  of  assumed 
risk  or  contributory  negligence,  treating  both 
of  these  defenaes  as  Included  In  the  answer. 

The  argument  In  ftiTor  of  Uiia  contoition 
is  that  from  the  erfdoice  It  appears  that  the 
plaintiff  had  been  working  there  for  five 
months  with  foil  opportunity  to  (Aserre  the 
cortaln  and  know  of  Its  length.  Witneoes 
who  had  worked  In  the  mine  testified  that 
they  had  noticed  that  the  curtain  lapped  on 
fbe  floor,  thoogh  Out  plaintiff  asaoted  that 
going  through  on  Ills  car  he  had  never  ob- 
served the  length  of  the  curtain.  He  also 
testified  that  uBoaUy  In  getflng  another  car 
at  that  entry  he  stopped  and  connected  the 
car  Inside  of  the  curtain,  and  that  be  had 
gone  through  the  curtain  on  foot,  aa  In  thia 
case,  but  onoe  or  twice  before. 

[1]  The  motion  for  a  directed  Terdict,  be- 
ing in  effect  a  demurrer  to  the  evidence,  ad- 
mits the  truth  of  the  evldeiice.  Thia  ques- 
tUfOf  then.  Is  this:  Does  the  evldenoe  show, 
as  a  matter  of  law,  that  plaintiff  oasumed 
the  risk  of  Injury  from  the  ctmdttlon  of  Uie 
curtain? 

[2]  Plaintiff  In  error,  to  support  its  can- 

tentlon,  Invokes  the  rule  that: 

"A  servant  assumes  not  only  such  risks  as 
from  the  nature  of  the  business,  as  ordinarily 
c(»iducted,  he  must  have  known,  but  also  tbooa 
which  the  exercise  of  his  opportunities  for  in- 
spection  would  have  disclosed  to  him." 

There  is  no  dispute  that  such  is  the  law. 

[3]  It  Is  true,  also,  that  a  servant,  to  be 
held  to  have  assumed  a  risk,  need  not  have 
Imowledge  of  the  risk,  if  it  Is  such  that  an 
ordinarily  prudent  man,  under  the  circum- 
stances, could  by  reasonable  diligence  have 
discovered  It 

[4]  In  this  case  the  plaintiff  denies  that  be 
knew  that  the  curtain  was  too  long ;  hence, 
to  affect  Mm  with  knowledge  of  the  curtain's 
excessive  length,  It  must  be  found  that  an 
ordinarily  prudent  man  would,  under  the  dr- 
cumstanccs  of  this  case,  have  noticed  that 
the  curtain  was  too  long.   This  is  a  question 
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OB  which  from  the  erldence  fair-minded  men 
vlflM  reasonably  differ.  It  was  therefore 
for  tile  Jarjr  to  determine, 

[I]  Again,  if  It  were  fomid  that  knowledge 
of  the  curtain's  length  should  be  iinputed  to 
the  plaintiff,  there  still  remains  the  ques- 
tion whether  or  not  he  recognized,  or  should, 
under  these  drcnmstances,  have  recognized 
that  there  was  danger  to  him  In  the  length 
of  the  curtain.  The  danger  was  not  obvious, 
and  It  cannot  be  said  that  reasonable  men 
might  not  draw  different  conclusions  as  to 
plaintiff's  duty  to  reo^nlze  that  injury  to 
him  might  result  from  the  length  of  the  cur- 
tain. Tbere  were,  therefore,  two  questions  to 
be  1^  to  the  Jury,  according  to  the  rule  as 
laid  down  by  this  court.  Rice  v.  Van  Why, 
46  Cola  36,  Ul  Pac.  599 ;  Williams  v.  Sleepy 
HoUow  M.  Co.,  37  Colo.  62,  86  Pac.  337,  7  L. 
B.  A.  (N.  S.)  1170,  11  Ann.  Cas.  111. 

[8]  There  was  no  error  in  overruling'  the 
motion  for  a  directed  verdict.  The  only  oth- 
er point  argued  is  that  there  was  evidence 
wUch  contradicted  plaintiCC's  testimony  as 
to  the  precise  manner  in  which  he  was  In- 
jured. If  that  be  true,  it  was  the  province 
of  tlie  Jury  to  determine  which  testimony  to 
accept,  and  And  accordingly. 

Finding  no  error  In  the  record,  the  judg- 
ment ia  affirmed. 

Judgment  affirmed. 

QABBEBT,  0.  J.,  and  SCOTT,  concur. 


m  Oolo.  M)   

BENSON  T.  OILLESPIB  et  at,  Biection  Com- 
minlon  of  dty  and  County  of  Denvw. 
(Now  &087.) 

(Sivrsm*  OoDrt  of  Colorado.    Dee.  4,  1916.) 

EUECTIOITS  ^=s>143— PbIUABT  ELECTIONS— 

Nomination— "Legal  Voter." 
Under  Primary  Election  Law  (Laws  1910, 
p.  24)  8  11.  sivine  the  right  to  vote  at  a  primary 
dectimi  to  every  legal  voter,  specifying  uie  stat- 
atory  requirements  as  to  residence,  etc.,  and 
Drondiog  that  every  such  voter  shall  be  proper- 
ly recistered  If  such  registration  sball  be  re- 
qoired  for  primary  elections,  and  section  26, 
providing  for  nomination  by  certificate  and  de- 
dariog  tliat  the  section  sball  be  construed  so 
IS  to  give  independent  candidates  for  public 
office  opportmiity  to  make  their  candidacies  ef- 
feetiT^  the  right  of  making  nominatioDs  is  not 
limited  to  those  only  who  are  registered,  and  a 
voter  rigning  a  certificate  of  nomuiati<m,  adding 
Us  idace  of  residence,  and  making  oath  that  be 
is  a  voter  within  the  political  division  where 
■och  nomination  is  made  and  has  truly  stated 
his  residence,  is  pnma  facie  a  "legal  voter" 
entitled  to  sign  snch  certificate;  the  provision 
■8  to  registwed  voters  merely  relating  to  a 
pvocsdore  by  whidi  frauds  may  be  prevented 
■nd  mistake  avoided  on  the  day  of  election. 

[Ed.  Note. — For  other  cases,  see  EUections, 
Cent  Dig.  8  121;  Dec.  Dig.  «=>143. 

For  other  definitions,  see  Words  and  Ptirases, 
First  and  Second  Series,  Legal  Voter.] 

Gabbert,  C  J.,  and  Garrigues,  J.,  dissenting. 

Banc.  Error  to  District  Court,  Caty 
and  County  of  Denver;  John  W|l  Sbeafor, 
Judge. 


PetltjoD  by  John  W.  Onies^  agalnrt  Beit 
Martin  and  otbera,  constituting  the  Election 
CSommisslon  of  the  City  and  County  of  Den- 
ver, and  Horace  O.  Benson.  Certificate  of 
Bmsod's  nomination  declared  insufiidrat, 
and  be  brings  error  to  review  the  cause  un- 
der section  44  of  an  act  concerning  electtona. 
approved  October  17,  1910.  Berersed,  and 
cause  remanded,  with  direction  to  dismiss. 

Charles  A.  Irwin,  Philip  Hombeln.  and  O. 
N.  Hilton,  all  of  Denver,  for  plaintiff  in  er- 
ror. Henry  EL  May  and  Samuel  D.  Crunv, 
both  of  Denver,  for  defendants  In  otot. 

TEIJLEB,  J.  TbSs  cause  Is  before  oa  for  re- 
view under  Uie  provisions  of  section  44  of  an 
act  concerning  elections,  aKqproved  October 
17,  1910  (Laws  1910,  p.  42). 

The  petition  filed  in  the  district  court  Ttv 
resented  tliat  the  petitioner  ms  tbe  candi- 
date of  the  B^nbllcan  party,  duly  nominat- 
ed at  a  primary  electloa,  for  the  office  of  dis- 
trict attorn^  for  the  Second  judicial  dis- 
trict; that  a  pretended  certificate  of  nomi- 
nation of  ret^ndent  Horace  O.  Benson  for 
said  office  of  district  attorney  bad  been  filed 
with  tlie  respondents,  tlie  election  commls- 
sloQ  of  the  city  and  county  of  Denver;  that 
said  certificate  of  nomination  is  signed  by 
only  58  persons  who  were  at  the  time  of 
such  signing  registered  voters  In  said  dis- 
trict; and  that  said  Benson  bad  filed  with 
said  commissicn  his  acceptance  of  said  nom- 
ination. There  were  numerous  other  allega- 
tions which  we  need  not  now  consider. 

The  prayer  of  the  petition  was  that  said 
certificate  of  nomination  be  ordered  strick- 
en from  the  files  of  said  commission,  and 
that  the  commission  be  restrained  from  plac- 
ing the  name  of  said  Benson  on  the  oflidai 
ballot  as  a  candidate  for  said,  office. 

Up<m  tbe  coming  in  of  the  answers,  which 
put  in  issue  the  sufficiency  of  the  certificate 
of  nomination,  the  case -was  set  for  trial* 
and  tried  to  the  court. 

It  appeare  from  the  record  that  tbe  trial 
court  declined  to  pass  upon  several  of  the 
questions  raised,  and  held  the  certificate  of 
nomination  losufflclent  on  the  ground  that  it 
was  signed  by  less  than  100  registered  voters. 
In  other  words,  the  court  construed  the 
term  "legal  voters,"  as  used  in  the  statute 
under  consideration,  as  meaning  registered 
voters.  It  was  conceded  that  tbe  certificate 
was  signed  by  more  than  100  legal  voters.  If 
that  term  was  not  restricted  In  Its  meaning 
to  registered  voters.  Judgment  was  entered 
according  to  tbe  prayer  of  the  petition. 

In  support  of  the  court's  construction  of 
the  law  It  is  urged  that  the  right  to  partici- 
pate in  the  nomination  of  candidates  for 
office,  when  such  nomination  is  made  at  a 
primary  election,  Is,  by  section  11  of  the  law 
in  question,  confined  to  registered  voters. 
This  it  is  argued,  indicates  a  purpose  on  tbe 
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part  of  the  maben  of  the  law  to  Kl^e  die 
right  of  making  nominations  to  those  only 
who  are  registered  voters. 

We  do  not  think  such  conclusion  is  jastl- 
fled.,  The  section  s^ves  the  right  to  Tote  at 
a  primary  election  to  "every  person  posse&s- 
ing  the  constitutional  qualifications  of  a 
voter,"  whldi  qualifications  are  then  named, 
together  with  the  statutory  requirements  as 
to  residence  In  county,  city,  ward,  and  pre- 
cinct, and  adds  the  proviso: 

"That  every  such  voter  shall  also  be  properly 
registered,  if  such  registration  shall  be  requir- 
ed b7  law  for  primary  elections." 

When  It  Is  remembered  that  this  language 
is  u&Bd  coDcernlng  elections,  for  the  orderly 
and  proper  conduct  of  which  registration 
laws  have  been  passed,  It  is  clear  that  It  does 
no  more  than  to  make  the  registration  laws 
applicable  to  primary  elections,  which  this 
act  Inaugurated.  Such  laws  do  not  limit  the 
right  of  suffrage,  or  add  to  the  constitution- 
al qualifications  of  voters,  nor  could  they 
do  so.  ITiey  merely  prescribe  a  procedure  by 
which  frauds  may  be  prevented  and  mis- 
takes avoided  on  the  day  of  election.  When 
this  purpose  Is  recognized,  the  requirement 
that  voters  at  the  primary  election  be  regis- 
tered appears  natural  and  proper. 

Ko  such  reason  exists  for  making  the  same 
requirement  of  voters  who  sign  a  certificate 
of  nomination.  The  law  requires  each  voter 
signing  such  certificate  to  add  to  his  signa- 
ture his  place  of  residence,  and  make  oath, 
by  affidavit  attached  to  such  certiflcate,  that 
he  Is  a  voter  within  the  political  division 
for  wtiich  such  nomination  is  made;  that 
he  has  truly  stated  his  residence,  and  has 
not  voted  at  any  primary  election  to  nomi- 
nate a  candidate  for  such  office. 

This  makes  a  prima  fade  showing  that  the 
signer  Is  a  legal  voter,  and  is  all  that  the 
occasion  requires.  Such  an  affidavit  estab- 
lishes a  voter's  quaUficatlons  in  all  essential 
particulars  as  well  as  does  registration.  If 
the  theory  of  the  petitioner  Is  correct,  valid 
signatures,  under  the  last-quoted  provision 
of  the  law,  are  those  only  of  persona  who, 
though  registered,  have  not  voted  at  tlie 
primary.  This  would  greatly  limit  the  num- 
ber who  might  aid  in  the  promotion  of  In- 
dependent candidacies,  wtiich,  as  we  shall 
see,  the  law  favors. 

Under  the  title  In  re  Herman,  96  N.  Y. 
Supp.  144  (108  App.  Div.  335),  the  Supreme 
Oourt  of  New  York,  Appellate  Division,  pass- 
ed upon  this  question.  In  the  opinion  it  is 
said: 

"Objection  is  also  made  that  the  signers  upon 
some  of  the  petitions  are  not  registered  voters. 
I  do  DOC  thiDk  it  was  the  intention  of  the  stat- 
ute to  require  that  an  elector  or  voter  should  be 
rcRistered  in  order  to  join  in  a  certificate  o( 
independent  nomination.  And  while  the  words 
'voter'  and  'legally  qualified  voter  or  elector' 
are  used  in  different  places,  it  may  be  fairly 
nid  to  embrace  a  leftally  qualified  voter.  With- 
out necesurily  induding  his  registry  at  the 


particular  election,  he  must  he  legally  qualified 
as  an  elector  or  voter  at  general  and  special 
elections  within  bis  district.  But  if  be  should 
neglect  to  register,  and  does  not  think  that  tbat 
is  a  qualification  of  an  elector  as  used  In  the 
Constitution  and  fundamental  statute  of  the 
state,  and  unless  it  would  clearly  appear  that 
a  statute  regulating  the  conduct  of  elections  in- 
tended to  go  to  the  disqualification  of  any  par- 
ticular elector  or  class  of  electCKS,  sncfa  .  regula- 
tion ought  not  to  limit  the  constitutional  right 
of  a  voter.  The  statute  was  intended  for  the 
orderly  conduct  of  elections,  and  not  for  the 
purpose  of  preventing  citizens  disdiarging  their 
ordinary  duties.  It  should  be  so  construed  as 
to  permit  such  voters  and  electors  as  are  rec- 
ognized hy  the  Constitution  to  take  part  In  all 
the  preliminaries  of  an  election,  and  it  is  not 
necessary  that  he  should  declare  his  intention 
to  vote  at  the  election,  or  that  he  should  actual- 
Iv  intend  to  vote.  It  follows,  therefore,  that 
the  objection  to  those  signers  that  were  not  reg- 
istered is  not  well  taken.** 

The  Oregon  Constitntlon  provides  that  & 
named  percentage  of  "legal  voters"  may  pro- 
pose an  Initiative  measure.  An  ordinance  of 
the  city  of  Portland  provided  that  the  sig- 
□atures  on  a  petition  to  initiate  a  local 
measure  should  be  verified  by  reference  to 
the  registration  books.  This  requirement  was 
held  to  be  "an  unwarranted  restriction  of  the 
right  to  exercise  the  initiative  power,  guaran- 
teed by  the  Constitntlon  to  legal  voters." 
Woodward  v.  Barbnr,  B&  Or.  70, 116  Pac.  101. 

It  is  said,  however,  that  a  later  Oregon 
case.  State  r.  Blllups,  63  Or.  277,  127  Paa 
686,  48  L.  B.  A.  (N.  S.)  308,  holds  to  the  ooii- 
trary.  Bnch  is  not  the  fact  In  that  cam 
there  was  Involved  the  snffldency  of  a  peti- 
tion for  an  election  on  the  question  of  mak- 
ing the  local  option  law  apply  to  a  spedfied 
district  It  was  contended  that  the  order 
was  Insufficient  because  the  county  court 
found  that  the  petition  was  signed  by  a 
stated  number  of  "legal  voters,"  and  not  by 
registered  voters  as  by  law  provided.  The 
court  held  merely  that  the  term  "legal  vot- 
ers:" did  not  indicate  that  the  signers  were 
not  registered  voters. 

The  closing  paragraph  of  section  26  of  thia 
act,  the  section  which  provides  for  nomina- 
tion by  a  certificate,  is  as  follows: 

"This  section  shall  be  liberally  constnied,  ao 
as  to  give  independent  candidates  for  public  of- 
fice every  reasonable  opportunity  to  make  their 
candidacy  effective." 

To  give  to  the  term  "legal  voters"  a  re- 
stricted meaning,  unless  clearly  required  by 
the  terms  of  the  statute,  would  be  to  ignore 
this  mandate  of  the  law.  and  make  it  un- 
necessarily difficult  for  candidates  "to  make 
their  candidacy  efTective." 

The  judgment  Is  without  support  either  in 
principle  or  precedent  It  is  therefore  re- 
versed, and  the  caose  remanded,  with  di- 
rections to  dismiss; 

Judgment  reversed. 

QABBERT,  a  J.,  and  GABBIOnES, 

dissent 
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(62  Colo.  214) 

CREDIT  MEN'S  ADJUSTMENT  CO.  T. 
VICKERT  et  at    (No.  8672.) 

(SapteiM  Court  of  Colorado.    Dec  4,  1016.) 

1.  LuoTATioii  or  AonoHS  «=»S5(3)  —  Lia- 
Biurr  at  Dibboiobb— Bkuedial  ob  Pknai. 
Statute. 

Lows  1911,  p.  259,  requiring  corporRtioiiB  to 
file  pjinual  reports  aa  to  specified  matters,  and 
providing  that  the  directors  of  any  corporation 
faUing  to  file  such  report  shall  be  jointly  and 
sereruly  and  individually  liahle  for  all  debts 
of  the  coiporation  contracted  during  the  year 
next  preceding  the  time  when  audi  report  should 
have  oeen  filed,  and  shall  also  be  subject  to  a 
fine  recoverable  before  any  court  of  competent 
Jarisdictioa.  is,  broadly  speaking,  penal  in  char- 
acter within  the  statute  of  limitations,  and 
for  the  purpose  of  determining  the  director's 
tiabiiity  is,  as  to  them,  in  the  nature  of  a 
penalty;  but,  when  the  facta  bring  the  case 
against  the  wrectors  directly  within  the  stat- 
nte,  it  affords  relief  to  creditors,  and  as  to 
them  is  remedial  in  character,  afEording  relief 
hr  way  of  compensation,  which  may  be  summed 
op  in  s  jadgment  against  them. 

[E!d.  Note.— For  other  cases,  see  Limitation  of 
Actiona,  Cent  Di«.  1 162 ;  Dec  Dig.  ^35(8).] 

2l  Cohstitctionax.  Law  Obliqatioii 

OF    CoifTBACI  —  COBFOBATION  —  PXNALTX 

Against  Dibectobb. 
Such  law  is  so  far  penal  in  its  nature  that 
it  may  be  repealed  witiiout  impairing  the  obliga- 
tion of  contracts. 

[Ed.  Note^For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  |  460;  Dec  Dig.  «= 
16B.1 

8.  Statutes  «=>241(2)  —  Pkivax.  SrATtm  — 

Striot  CortBTBUcnoN. 
Such  statute  in  so  far  as  it  la  penal  in  its 
nature  is  to  be  strictly  construed. 

[Ed.  Notew— For  other  cases,  see  Statutes. 
Cent.  Dig.  |  32S;  Dec  Dig.  ^241(2).] 

4.  Statutes  ®=>236  —  Remediai,  Statute  — 

Liberal  CoNeTBUCxioN. 
Such  statute  in  so  far  as  it  is  remedial  is  to 
be  liberally  construed  in  its  enforcement. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  SI  317,  S24,  826;    Dec  Dig.  ^ 


&  COBPOBATIOHB  «=»S41  —  FAILUBB  TO  FlIX 

Repokt^Liabzlitt  or  Dzbectobs— Rxoht  of 
Assignee. 

Such  statute  being  remedial  in  charactor  and 
ccmpeosatory  as  to  creditors,  the  liability  of  the 
directors  to  them  can  he  enforced  by  their 
assignee  as  a  creditor. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Gent  Dig.  »  1470-14S4;  Dec  Di£.  ^=^1.} 

Error  to  District  Court,  City  and  County  of 
DoiTer;  William  D.  Wright  Judge. 

Action  by  the  Credit  Men's  Adjustment 
Company  against  Albion  K.  Tlckery  and  oth- 
ers. Jn^ment  tor  defendants,  aud  plBlntiff 
brings  error.   Reversed  and  remanded. 

Tha  Colorado  Chalmers  Motor  CompuDy,  a 
Colorado  corporation,  of  which  defeudunts 
in  error  are  the  directors,  failed  to  tile  its 
annual  report  as  provided  by  law.  Eight  of 
its  creditors  assigned  their  claims  to  the 
adjustment  company,  plalotlCf  in  error,  which 
brought  this  action  to  enforce  payment  of 
the  debts  under  the  statute  making  the  di- 
rectors liable  personally  for  all  the  debts 
of  the  corporation  for  their  failure  to  file 


the  report.  There  are  no  disputed  facts. 
The  correctness  of  all  the  claims  is  admitted, 
and  It  Is  conceded  the  directors  would  hare 
been  liable  had  actions  been  brought  by  the 
original  creditors.  The  only  question  is 
whether  an  assignee  of  creditors  of  a  corpora- 
tion Is  entitled  to  pursue  the  remedial  right 
to  enforce  the  personal  liability  of  the  direc- 
tors under  the  statute  relating  to  the  filing 
of  annual  reports.  The  court  below  held 
plaintiff  could  not  maintain  the  action  for 
the  reason  that  the  right,  being  one  to  en- 
force a  penalty,  was  not  assignable.  We  are 
asked  to  review  this  ruling. 

Everett  Owens  and  George  B.  Struby,  both 
of  Denver,  for  plaintiff  In  error.  Bardwell, 
Hecoz,  McComb  &  Means  and  Horace  O. 
Skillman,  all  <tf  Denver,  for  defendants  in 
error. 

GARRIOUES,  J.  (after  stating  the  facts  as 
above).  Chapter  102,  Laws  of  1911,  after 
stating  that  corporations  shall  file  annual  re- 
ports and  specifying  what  they  shall  contain, 
at  page  269,  provides: 

"And  if  any  such  corporation.  Joint-stock  com- 
pany, or  association  shall  fail,  refuse  or  omit 
to  file  the  annual  report  aforesaid,  and  to  pay 
the  fee  prescribed  therefor,  within  the  time  above 
prescrioied,  all  the  officers  and  directors  of  said 
corporation  shall  be  Jointly  and  severally  and 
indlvidu^y  liable  for  all  debts  of  such  conto- 
ratkiu,  joint-stock  company  or  association  that 
shall  be  contracted  during  the  year  next  preced- 
ing the  time  when  such  report  should  by  this 
section  have  been  made  and  filed,  and  until  such 
report  shall  be  made  and  filed.  And  as  a  fur- 
ther penalty  for  such  failure,  refusal  or  omis- 
sion of  tbc  president  and  secretary  of  such  cor- 
poration, joint-stock  company  or  association  to 
comply  with  the  conditions  of  this  law,  they 
shall  be  subject  to  a  fine  of  not  less  than  one 
thousand  dollars  to  be  recovered  before  any 
court  of  competent  jurisdiction." 

It  is  the  contention  of  defcQdaats  In  error 
that  the  action  is  to  collect  a  penalty  given 
by  statute  to  original  creditors  and  that  the 
ri;,'ht  to  recover  a  penalty  cannot  be  assigned ; 
that  the  assignment  to  plaintiff  of  the  claims 
did  not  carry  with  it  the  right  to  enforce  the 
statute  against  the  directors  making  them 
personally  liable  for  all  the  debts  of  the  cor- 
poration; that  though  the  original  creditors 
could  enforce  the  collection  of  their  claims 
against  the  directors,  as  a  penalty,  for  their 
failure  to  file  the  annual  report,  the  assignee 
of  the  claims  secured  no  such  right  because 
the  right  to  collect  a  penalty  cannot  t>e  as- 
signed. 

[i,2J  1.  This  kind  of  a  statute,  imposing 
a  liability  on  directors  for  the  debts  of  a  cor- 
poration for  failure  to  file  a  report,  Is,  broad- 
ly speaking,  penal  in  character,  although  not 
such  in  the  strict  sense  of  that  term.  It 
juiiy  be  repealed  without  Impairing  the  obli- 
gation of  contracts.  Within  the  statute  of 
limitallons,  and  for  the  purpose  of  determin- 
ing the  liability  of  directors,  it  Is  as  to  them 
in  the  nature  of  a  penalty ;  but,  when  the 
facts  bring  the  case  against  the  directors 
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clearly  within  the  statute,  it  affords  relief 
to  creditors  and,  as  to  them,  Is  remedial  in 
diaracter.  The  courts  of  this  state  bave 
often  considered  the  statute  from  the  side 
affecting  directors  and  as  to  them  uniformly 
held  it  to  be  penal  in  Its  nature.  Here  the 
directors'  liability  is  admitted,  and  we  are 
now  confronted  with  the  question  which  re- 
quires a  consideration  of  the  statute  from 
the  viewpoint  of  creditors  in  enforcing  the 
liability.  The  dominant  idea  of  the  statute 
no  dout>t  is  to  secure  an  enforcement  of  the 
law  by  making  directors  personally  liable  for 
the  debts  of  the  corporation  if  they  neglect 
to  file  the  report  But  at  the  same  time  it 
affords  creditors  relief  by  way  of  compensa- 
tion, wbi(^  may  be  summed  up  in  a  Judg- 
ment against  the  directors.  In  Huntington 
V.  AttrlU,  146  U.  S.  657,  13  Sup.  Ct.  224,  36 
L.  Ed.  1123.  it  is  said: 

**PeQal  laws,  strictly  and  properly,  are  those 
imposing  punishment  for  an  offense  committed 
against  the  state,  and  which,  by  the  English  and 
American  Constitutions,  the  executive  of  the 
state  has  the  power  to  pardon.  Statutes  giv- 
ing a  private  action  against  the  wrongdoer  are 
sometimea  spoken  of  as  penal  in  their  nature, 
but  in  such  cases  it  has  oeen  pointed  out  tliat 
neither  the  liability  imposed  nor  the  remedy  giv- 
en Is  strictly  penal. 

"As  the  statute  imposes  a  burdensome  liabil- 
ity on  the  officers  for  their  wrongful  act,  it  may 
well  be  considered  penal,  in  the  sense  that  it 
^ould  be  strictly  construed.  But  as  it  gives  a 
civil  remedy,  at  the  private  suit  of  the  creditor 
only,  measured  by  the  amount  of  his  debt,  it  is 
ag  to  him  clearly  remediaL" 

[3, 4]  In  some  respects  the  statute  la  penal, 
while  In  others  it  is  remedial  in  character; 
penal  in  its  nature  as  to  the  directors  for 
the  purpose  of  determining  their  liability, 
and  to  be  strictly  construed.  When  the  lia- 
bility is  clearly  shown,  it  is  remedial  in  char- 
acter as  to  creditors  and  to  be  liberally  con- 
strued in  its  enforcement.  Nickerson  v. 
AVheeler,  118  Mass.  295;  Marathon  Bank  v. 
Jones,  30  Neb.  798,  47  N.  W.  208,  10  U  R.  A. 
658;  Cady  v.  Sanford,  53  Vt  632;  Nebraska 
Bank  V.  Walsh,  68  Ark.  433,  59  S.  W.  952, 
82  Am.  St.  Rep.  301 ;  Machinery  Co.  v.  Smith, 
87  Kan.  331,  124  Pac.  414,  41  L.  R.  A.  (N.  S.) 
379,  Ann.  Cas.  1913G,  243;  Kilton  v.  Prov. 
Tool  Co.,  22  R.  I.  605,  48  Atl.  1039. 

[S]  2.  Having  determined  that  the  statute 
is  remedial  in  character  and  compensatory 
as  to  creditors,  the  next  Question  Is:  Can 
plaintiff,  as  assignee  of  creditors,  enforce  the 
liability  against  directors?  There  are  no 
conditions,  restrictions,  or  exemptions  in  the 
statute  making  directors  liable  who  fail  to 
file  annual  reports.  It  says  they  shall  be 
liable  for  aU  debts.  When  these  claims  were 
assigned  to  plaintiff,  it  became  a  creditor  by 
virtue  of  its  ownership  of  debts  against  the 
corporation.  The  debts  and  the  remedial 
right  to  collect  them  from  the  directors  go 
together.  Plaintiff  had  its  own  right  of  ac- 
tion under  the  statute  for  the  recovery  of 
these  debts  from  the  directors,  not  an  assign- 
ed right  of  action  to  collect  a  penalty.  This 


right  it  possessed,  not  by  reason  of  the  as- 
signment of  a  penalty — except  in  the  sense 
that  the  remedial  right  to  sue  for  the  penalty 
passed  to  plaintiff  as  an  incident  to  the  a»- 
slgnment  of  the  debts — but  because  the  stat- 
ute which  makes  the  directors  liable  for  all 
the  debts  gives  it  that  right. 

We  are  of  the  opinion  that  plaintiff  as  as- 
signee Is  entitled  to  maintain  tills  action  as 
a  creditor,  against  the  directors,  for  the  re- 
covery of  the  corporate  debts  held  by  it,  un- 
der the  statute  imposing  liability  upon  di- 
rectors. Boynton  v.  Sprague,  100  App.  Div. 
443,  91  N.  Y.  Supp.  839:  Pier  v.  George,  86 
N.  Y.  613 ;  ComeU  v.  Roach,  101  N.  Y.  873, 
6  N.  E.  52;  Davis  T.  MiUs  (G.  a)  99  Fed.  39. 
The  following  cases  are  also  cited  with  refer- 
ence to  statutes  making  Individuals  liable  for 
corporate  debts  in  certain  contingencies: 
Winchester  t.  Howard,  136  CaL  432,  64  Pac. 
602,  68  Paa  77.  89  Am.  St  Rep.  153 ;  Came  T. 
Brlgham,  39  Me.  35. 

The  Judgment  Is  reversed,  and  the  canae 
remanded  for  further  proceedings  In  accord- 
ance with  the  views  herein  expressed. 

Reversed  and  remanded. 

OABBBBT,  a  J.,  and  SOOTT,  concur. 

(63  Colo.  21») 

SOUBfEB  T.  UNKNOWN  HEIBS  OF  HAHN. 

(No.  79481.) 

(Supreme  Court  of  Colorado.    Dee.  4,  1916.) 

1.  ApPUBAifCK  «=s>9(7)  —  GEiraaAi.  Affeab- 
ANCB— Motion  to  Dismiss. 

In  an  action  in  attachment  a  motion  by  one 
defendant  to  dissolve  the  attachment  and  »iigmiT 
the  action  constituted  a  general  appearance  of 
that  defendant 

[Ed.  Note.— For  other  cases,  see  Appcfttance. 
Cent.  Dig.  {  51 ;  Dec;  Dig.  «=»9(7),r 

2.  Dismissal  and  Nonsuit  ^s>73— Motion— 
Dbtebuination. 

In  an  action  of  attachment  to  recover  an 
agent's  commission  on  the  sale  of  lands  in  which 
one  defendant  filed  a  motion,  containing  a  forma] 
entry  of  appearance,  to  dissolve  the  attachment 
and  dismiss  the  action  as  to  hlmsdf,  on  the 
ground  that  he  waa  not  indebted  to  plaintiff,  a 
judgment  dismissing  the  action  as  to  both  de- 
fendants was  error,  as  the  other  defendant  had 
filed  DO  motion  or  appearance 

lEd.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit.  Cent.  Dig.  |}  167,  168;  Dea  KgT^^ 
73-1 

Error  to  District  Ckmrt;  Llnooln  Ooun^; 
W.  S.  Morris,  Judg& 

Actl(m  In  attachment  by  Herman  Sonimer 
against  the  unknown  heirs  of  A.  O.  Hahn, 
deceased,  substituted  for  A.  O.  Hahn  and 
another.  From  a  judgment  dissolving  the  at- 
tachment and  dismissing  the  action,  plaintiff 
brings  error.  Reversed. 

Frank  McDonough,  Sr.,  and  Frank  Mc- 
Doaough,  Jr.,  both  of  Denver,  tor  plaintiff  In 
error. 

TELLER,  J.  Plaintiff  in  error  b^an  an 
action  in  attachment  against  the  defendaots. 
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the  writ  lasned  and  levy  wag  made  on  lands 
In  Uncoln  county,  on  Ju^  12,  1011.  Tbe  ac- 
tion was  to  recoTer  an  agenf  a  commlsBlon  on 
the  sate  of  landa.  On  September  7, 1912;  de- 
fUidant  Brown  filed  a  motion  to  dissolve  the 
attadun«it  on  the  groond  that  be  was  not  In- 
debted to  the  plalnUff.  The  motion  was  sup- 
ported by  an  affidavit  of  Brown  that  he  was 
Dot  Indebted  to  the  plaintiff,  and  an  af- 
fidavit of  defendant  Hahn  In  which  he  stated 
fliat  he  was  one  of  the  defendants  in  the  ac- 
Uon,  tiiat  there  was  nothing  more  due  plaia- 
Ofl  till  a  further  payment  was  made  on  the 
pnrdiase  price,  and  that  defendant  Brown 
was  not  a  party  to  tbe  contract  for  a  commis- 
sion to  plaintiff,  and  owed  blm  nothing.  No- 
tice of  tbis  motion  was  served  upon  plaintiff's 
attorneys,  which  notice  contained  a  formal 
entry  of  appearance  by  Brown. 

October  12,  1912,  the  motion  to  dissolve 
the  attachment  was  sustained,  and  the  ac- 
tion dismissed,  A  motion  to  reinstate  was 
overruled.  This  action  of  the  court  in  dls- 
mLsslDg  the  case  Is  assigned  as  error. 

Plaintiff  in  error  contends:  (1)  That  the 
motion  to  dismiss  was  in  effect  an  answer, 
tbe  only  ground  thereof  being  that  defendant 
did  not  owe  plaintiff,  and  that  the  filing  of 
the  motion  constituted  a  general  appearance; 
and  (2)  that,  the  motion  being  only  to  dismiss 
as  to  Brown,  the  court  bad  no  right  to  dis- 
miss as  to  Habn,  who  had  filed  no  motion. 

It  should  be  observed  that  the  order  of 
dismissal  recites  the  appearance  of  Brown, 
by  his  attorney,  and  that  the  motion  was  filed 
by  Brown,  no  mention  being  made  of  Hahn. 

[1]  In  Everett  v.  Wilson,  34  Colo.  476,  83 
Pac.  211,  it  Is  held  that  a  motion  to  dissolve 
an  attachment  and  dismiss  the  action  constl- 
totes  a  general  appearance.  This  is  decisive 
at  the  case  as  to  Brown. 

[2]  The  court  then  appears  to  have  dis- 
missed the  cause  because  he  found  that  de- 
fendant Brown  was  not  Indebted  to  the  plain- 
tiff; in  other  words,  the  cause  was  tried  on 
an  issue  made  by  the  motion.  Tbis  was  er- 
ror. A  cause  cannot  be  so  tried. 

The  Judgment  Is  therefore  reversed. 

Judgment  reversed, 

WHITB  and  HILts  JJ.,  ooncnn 


(C2  Ck>lo.  SSOJ 

DimCAN  «t  al.  T.  GUILLBT  et  aL 
(Na  8664.) 

(Supreme  Court  ot  Colorado.  Nov.  6,  1916.) 
1.  ASSIONUBNT  ^^41— DlBICnoN  FOB  DELIV- 

KST  OF  Checks — "Asbionhent." 
A  letter  from  the  contractor  for  the  con- 
■tmction  of  a  road  in  a  national  park  to  the 
Secretary  of  the  Interior,  directing  the  latter  to 
send  checks  to  the  contractor  in  care  of  one  who 
had  funiished  suppliee  to  the  contractor,  does 
not,  as  against  the  sureties  on  the  contractor's 
bond,  amount  to  an  assignment  even  if  accom- 
panied by  an  oral  agreement  to  indorse  tbe 
diet^  to  tbe  materialmen  when  received,  since 
an  assignment  requires  that  there  should  be  a 


complete  and  present  right  to  the  fund  conferred 
on  the  assignee,  not  depending  on  any  future 
acts  of  the  assignor  to  make  it  effective. 

[Bd.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  {§  76,  77 ;  Dec  Dig.  ^41. 

For  otiier  definitions,  see  Words  and  nuraaes. 
First  and  Second  Series,  Assignment.] 

2.  SUBBOGATION  «=»7(2)— RlunTS  OF  SUBBTT 

— Pbiobitt. 
Tbe  sureties  on  the  bond  of  a  government 
contractor,  who  complete  the  work  after  the 
default  of  their  principal,  are  entitled  to  be 
subrogated  to  the  right  of  the  government  to 
apply  the  entire  contract  price  to  the  comple- 
tion of  the  work  if  necessary,  which  right  re- 
lates back  to  the  date  of  tbe  bond  and  is  supe- 
rior to  an  assignment  by  the  contractor  to  one 
who  furnished  him  suppUea 

[Ed.  Note.— For  other  cases,  see  Subnotion, 
Cent  Dig.  {  IS;  Dec.  Dig.  •^7(2).] 

Error  to  District  Court,  Montezuma  Oood- 

ty ;  W.  N.  Searcy,  Judge. 

Action  by  P.  T.  Gulliet  and  another,  co- 
partners doing  business  under  the  firm  name 
of  Ouillet  Bros.,  against  John  T.  Duncan  and 
othera  Judgment  for  the  plaintiffs,  and  de- 
fendant Duncan  and  another  bring  error. 
Reversed  and  remanded,  with  directions. 

W.  F.  Mowry,  of  Cortez,  for  plaintiffs  in 
error.  H.  M.  Hogg,  of  Cortez,  tor  defend- 
ants In  error. 

TELLER,  J.  The  defendants  In  error  were 
plaintiffs  below  in  ap  action  against  plain- 
tiffs in  error,  with  one  Lewis  E.  Perkins,  and 
several  other  parties  who  are  not  concerned 
in  this  review.  Said  Perkins  and  his  broth- 
er, now  deceased,  entered  into  a  contract 
with  the  Cnlted  States  for  the  construction 
of  a  road  across  a  national  park.  The  plain- 
tiffs in  error  became  snreties  on  the  bond  of 
Perkins  Bros,  for  the  fulfillment  of  their 
contract  with  the  gOTemment.  In  Febru- 
ary, 1913,  Perkins  Bros,  arranged  with  the 
GuUlet  Bros,  for  a  credit  on  the  purchase  of 
sutqjtlles,  while  carrying  oat  their  contract 
As  a  part  of  that  agreement,  tiiey  addressed 
the  f<^wing  letter  to  the  Secretary  of  the 
Interior,  under  date  of  February  20, 1913 : 

"You  are  hereby  requested  to  send  all  checks' 
due  the  undersigned,  or  issued  to  them  in  pay- 
ment of  monies  due  tbem  for  work  and  material 
done  and  furnished  by  them  in  the  construction 
and  repair  of  that  certain  road  to  and  across  the 
Mesa  Verde  National  Park  in  Montezuma  coun- 
ty, Colorado,  under  that  certain  contract  there* 
tor  with  Louis  C  Laylia,  Assistant  Secretary 
of  Interior,  in  care  of  GuiUet  Brothers,  at 
Cortez,  Colorado,  and  this  shall  be  your  author- 
ity therefor.  Elmer  W.  Perkins,  Lewis  B. 
Perkins  doing  business  under  tbe  firm  name  and 
style  of  Perkins  Brothers." 

This  letter  Is  the  basis  of  the  action,  the 
plaintiffs  regarding  It  as  an  assignment  of 
the  fund.  They  allege  that  the  sureties  had 
knowledge  of  the  assignment  This  the  sure- 
ties deny.  Tbey  plead  as  a  defense  a  con- 
tract under  date  of  June  2l8t,  whereby  the 
plaintiffs  were  required  to  pay  all  labor  hills 
before  they  could  apply  any  of  the  funds,  to 
be  paid  them,  to  their  own  account  The 
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repUcatton  alleges  tnxiH  In  Qie  maldiig  (tf 
that  agreement,  and  that  It  was  canceled  by 
consent  of  tbe  parties  to  It  A  day  or  two 
after  the  making  of  the  contract  above  men- 
tioned, the  plaintiffs  refosed  to  give  Perkins 
Bros,  further  credit,  and  tbe  latter  quit 
work  on  tbe  road.  Plaintiffs  In  error,  on  the 
abandonment  of  the  work  by  Perkins  Bros., 
took  cbarge  of  it,  and  Lewis  Perkins  there- 
upon countermanded  the  order  of  February 
20th.  When  the  sureties  had  completed  the 
work,  the  government  paid  than  tbe  balance, 
less  20  per  cent,  and  less,  also,  a  deduction 
of  $105  for  a  defect  in  the  work.  The  action 
is  for  tbe  purpose  of  recovering  from  Perkins 
Bros,  and  tbe  sureties  all  indebtedness  aris- 
ing from  the  furnishing  of  sui^lles;  tbe 
plaintiffs  claiming  to  have  a  lien  upon  the 
fund,  due  to  tbe  contractors  from  the  gov- 
ernment by  virtne  of  the  order  of  February 
20,  1913.  Judgment  was  rendered  in  favor 
of  tbe  plaintiffs  against  Perkins  Bros.  In 
the  sum  of  fl,508.40,  and  against  tbe  plain- 
tiffs in  error  In  tbe  sum  of  $1,255.56, 'any  col- 
lection on  it  to  be  applied  upon  the  Judgment 
against  Perkins  Bros. 

It  appears  In  evidence  tbat  the  sureties  re- 
ceived a  payment  from  the  government  of  $1,- 
280,  upon  the  estimate  furnished  for  the  work 
done  by  Perkins  Bros.,  and  a  payment  of  $2,- 
560  for  the  work  done  by  themselves. 

The  abstract  Is  unsatisfactory,  in  that  it 
does  not  contain  tbe  evidence  on  some  points 
discussed  In  the  briefs.  If  either  counsel  de- 
sired this  court  to  consider  matters  which  are 
in  the  record  and  not  in  the  abstract,  he 
should  have  seen  to  it  that  they  were  before 
us  in  printed  form. 

[1]  The  letter  of  February  20th  to  the  Sec- 
retary  of  tbe  Interior  does  not  as  against  tbe 
sureties,  constitute  an  assignment.  It  will  be 
observed  tbat  it  provides  merely  for  the 
sending  of  the  checks  to  Perkins  Bros.,  in 
care  of  tbe  GulUet  Bros.  If,  as  it  Is  contend- 
ed, there  was  an  oral  agreement  by  Perkins 
Bros,  to  Indorse  tbe  checks  to  Guillet  Bros., 
it  still  falls  short  of  being  an  assignment. 
In  Silent  Friend  Mining  Co.  v.  Abbot,  7  Coia 
App.  76,  42  Pac.  318,  eminent  authorities  are 
■cited  for  the  holding  that: 

"In  order  to  constitute  an  assignment,  either 
in  law  or  equity,  there  should  be  such  an  actual 
or  constructive  appropriation  of  the  subject- 
matter  assigned,  as  to  confer  a  complete  and 
present  right  on  the  assignee,  even  where  the  cir- 
camstances  do  not  admit  of  its  immediate  exer- 
cise. A  covenant  on  the  part  of  the  debtor,  to 
appl7  a  particular  fund  in  payment  of  the  debt 
as  soon  as  he  receives  it,  will  not  operate  as  an 
assignment,  for  it  does  not  give  the  covenantee 
a  light  to  the  funds,  save  through  tbe  covenantor, 
and  looks  to  a  future  act  on  his  part  as  tbe 
means  of  rendering  it  effectual.  •  •  •  The 
phresetdogy  employed  is  not  material  provided 
the  iotentiDQ  to  transfer  is  manifested,  Such  an 
intent  and  its  execution  are  indispensable.  The 
asslLTior  must  not  retain  any  control  over  the 
fund— any  authoritv  to  collect,  or  any  power  of 
revocation.  If  he  do,  it  is  fatel  to  the  claim  of 
the  assignee." 

The  oral  agreement,  as  stated  In  the  rec- 
ord, is  simply  to  indorse  over  to  Guillet 


Bros.  cbedES  payable  to  ttw  order  of  Perkins 
Bros.  The  latter  coudd  repudiate  tbat  agree- 
ment leaving  tbe  other  parties  to  tbeir  ao- 
tl(H)  for  damages.  Guillet  Bros,  bad  a  right 
to  the  fund  only  througb  a  fature  act  <»i  tbe 
part  of  Perkins  Bros.,  and  tbat  la  tbe  foot 
wbicb,  under  ttie  authorities  cited,  prevoita 
the  order  and  tbe  oral  agre^ent  from  being 
an  assignment.  If  It  la  not  an  assigDmrat 
tbe  fund  was  not  affected,  and  there  was  no 
right  to  pursue  It  Into  tbe  hands  of  the 
sureties.  The  complaint  by  .alleging  tbat 
the  sureties  bad  notice  of  the  assignment 
seems  to  recognize  tbat  sncb  notice  was  nec- 
essary to  tbe  ti^t  of  recovery  from  them. 
Th9  denial  of  notice  made  It  necessary  for 
plaintiffs  to  prove  it  if  they  depended  on  it 
as  a  part  of  their  case.  This  th^  did  not 
da  There  is  no  evidence  that  either  of  tbe 
sureties  bad  any  knowledge  of  tbe  credit  giv- 
en to  Perkins  Bros.,  or  of  the  order  of  Ttih 
ruary  20th. 

[2]  Were  that  order  an  equitable  assign- 
ment, the  sureties'  right  to  the  fund,  under 
tbe  authorities,  would  still  be  superior  to 
that  of  GuiUet  Bros.  Their  right  relates 
back  to  tbe  date  of  the  bond,  which  was  pri- 
or to  the  giving  of  tbe  order. 

In  the  case  of  Prairie  State  Bank  r.  Unit- 
ed States.  164  U.  S.  227,  17  Sup.  Ct  142.  41 
L.  Ed.  412,  a  somewhat  similar  case  was 
presented.  Sundberg  &  Co.,  under  contract 
with  the  government  to  build  a  custom  house, 
borrowed  money  of  the  bank  in  question,  giv- 
ing it  authority  to  receive  from  the  United 
States  the  flnal  payment  under  the  contract 
Tbe  Acting  Secretary  of  the  Treasury  de- 
clined to  recognize  such  authority,  tmt  ex- 
pressed a  willingness  to  forward  a  check  for 
such  payment  to  the  address  of  tbe  bank's 
representative.  Some  time  later,  Sondberc 
&  Co.,  defaulted,  and  the  surety,  wltbont  any 
knowledge  of  the  alleged  rights  of  the  bank, 
assumed  tbe  completion  of  tbe  contract  The 
action  concerned  tbe  percentage  retained  by 
the  government  under  the  contract  The 
bank  asserted  an  equitable  lien  as  of  the  date 
when  tbe  agreement  for  sending  tbe  funds 
to  the  bank's  representative  was  mad&  The 
surety  claimed  tbat  bis  right  related  back  to 
tbe  date  of  the  bond.  Tbe  court  said  tbat 
"Hitchcock,  as  surety  under  tbe  original  con- 
tract, was  entitled  to  assert  the  equitable 
doctrine  of  subrogation  is  elementary,"  and 
held  that  the  surety's  right  of  subrogation 
related  back  to  tbe  date  of  tbe  original  con- 
tract and  tbat  be  was  subrogated  to  tbe 
rights  which  tbe  United  States  might  have 
asserted  against  tbe  fni^  Tbe  court  fur- 
ther pointed  out  that  any  agreement  such 
as  was  made  with  tbe  bank,  if  it  gave  a  lien 
on  the  fund,  would  necessarily  operate  to 
Impair  rights  acquired  by  the  sureties  under 
tbe  original  contract  The  court  therefore 
held  tbat  the  rights  of  tbe  contractors  in  tlie 
fund  were  subordinate  to  those  of  tha  United 
States  and  the  sureties. 
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"The  rule  is  that,  as  soon  as  the  soretr  pars 
the  debt  of  hia  principal,  there  arises  in  nis  fa* 
Tor  an  equity  to  be  Bobrogated  to  all  the  rights, 
remedies,  ana  securities  of  the  creditor,  and  has 
the  right  to  enforce  them  against  the  principal 
for  the  purpose  of  his  indemnification."  Hill  v. 
King,  48  Olilo  St.  75.  26  N.  E.  988. 

Here  the  government  could  hare  appropri- 
ated to  the  completion  of  the  work  the  entire 
fund.  If  necessary  to  pay  therefor,  and  the 
sureties  were  subrogated  to  that  right.  Un- 
ices, then.  It  be  made  to  appear  that  they 
bare  collected  on  said  contract  more  than 
enough  to  pay  all  the  liabilities  under  It, 
there  Is  no  right  of  recovery  against  them. 
Such  does  not  appear  to  be  the  case. 

TbeJndgmNit  is.  accordingly,  reversed  and 
raIuuaded,^  with  directions  for  such  further 
proceedings  as  are  in  harmony  herewith. 

Judgment  reversed. 

WHITE  and  HILL.  JJ.,  concur. 


m  Colo.  U7) 

MULFORD  V.  FARMERS*  BKSERVOIB  & 

IRRIGATION  CO.    (No.  8468.) 
(Supreme  Court  of  Oolorado.    June  5,  1910. 
Rehearing  Denied  Dec.  4,  191G.) 

L  Emiwent    Domain  «=>2e2(l)— AppEAii— 
ScuFB  OF  Review — Conbtitutionai.  Qoes- 

TION. 

Whetlier  order  for  immediate  possession  in 
bror  of  the  company  bringing  eminent  domain 
proceedings  in  accordance  with  Itev.  St.  1908,  S 
2456,  was  unconstitutional  as  depriving  the  re- 
ipoodent  of  his  property  without  due  process 
of  law  ia  not  a  question  Cor  review  on  writ  of 
OTW  to  the  final  judgment  of  condemnatUnii 
race,  even  if  such  lnterlocut(»y  order  was  er- 
roneous, it  would  not  justify  a  reversal  of  final 
judgment,  unless  it  prejudicially  affected  sub- 
stantial rights  on  the  -merits  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
^^^Cent.  Dig.  SS  681,  6S4;  Dec  Dig.  <8=> 

2.  Eminknt  Douau*  «S3191C7)— PrmioN— 
SumciKNCT. 
In  a  proceeding  to  condemn  right  of  way 
fsr  irri^tion  ditches  under  Rev.  St  1908,  { 
S17L,  providins  that,  if  necessary  to  convey  wa- 
ter for  irrigation  across  another's  land,  the 
shortest  and  most  direct  route  practicable  shall 
be  selected,  and  section  2416,  stating  the  requi- 
sites of  a  petition  in  eminent  domain,  the  peti- 
tion seed  not  contain  the  averment  that  the 
route  sought  to  be  established  was  the  shortest 
and  most  direct  practicable;  audi  aU«gati<m 
leing  to  the  necendty,  and  not  to  the  jurisdic- 
tion. 

[Ed.  Not&— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {  616;  Dec.  Dig.  «=»191(7).] 

8.  EianiNT  DouAiN  «=»171— Tbiait-Ezcbp- 
noHS. 

In  sacb  case,  U  In  fact  the  proposed  line 
was  not  the  shortest  and  most  direct  route  prac- 
ticable, defendant  should  have  had  such  ques- 
tion disposed  of  in  limine,  but  by  submitting  the 
case  to  the  jury  on  the  issue  of  damages  he 
waived  Further  consideraticKi  of  such  question. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  468,  469;  Dec.  Dig.  «s> 

in.] 

4.  Emimiitt  Domain  «=9l3&— Dauaobs— How 

ASCEBTAINED. 

Under  Rev.  St  190S,  §  2431,  aa  to  measure 
4  damages  in  eminent  domain  proceedlnga,  the 


respondent  whose  land  Is  condemned  for  right 
of  way  of  an  irrigation  ditc^  Is  entitled  to 
damages  based  on  the  market  value  of  the  land 
taken  at  the  time  of  triaL 

[liiid.  Note. — For  other  cases,  aee  Eminent 
Domain,  Cent  Dig.  |{  363-366;  Dec.  Dig. 
136.] 

5.  Eminent  Domain  «=»112,  136— Damages 
—How  Ascebtained. 

All  damages  present  or  prospective  which 
are  the  natural,  necessary,  or  reasonable  re- 
sults of  the  taking  shonld  be  assessed,  except 
such  as  may  arise  from  negligent  or  unskilful 
construction. 

[Ed.  Note.— For  other  eases,  see  Eminent  Do- 
main. Cent  rHg.  fiS  298,  800,  363-^;  Dec. 
Dig.  «»H2,  136.] 

6.  Eminent  Domain  <&=p200— Dauaobs— Evi< 
DENCE— Rental  Value. 

Even  if  the  respondent  whose  land  is  con- 
demned is  entitled  as  part  of  his  damages  to 
the  rental  value  of  land  from  the  time  posses- 
sion was  surrendered  until  final  judgment  he 
should  have  ofTered  testimony  to  show  the  rental 
value,  but,  having  failed  to  do  so,  has  no 
ground  of  complaint  that  such  damages  were 
not  allowed. 

[Ed.  Not&r— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  S  540;  Dec  Dig.  «=s>20O.l 

En  Banc.  Error  to  District  Court,  Weld 
County;  Harry  P.  Gamble,  Judge. 

Condemnation  proceedings  by  the  Farmers' 
Reservoir  A  Irrigation  Company  against  L. 
K.  Muiford.  Judgment  of  condemnation  and 
order  overruling  motion  for  new  trial,  and 
respondent  brings  error.  Affirmed. 

Carle  Whitehead  and  Albert  L.  Vogl,  both 
of  Denver,  tot  plaintiff  In  error.  Smith, 
Brock  ft  Fei^son  and  John  P.  Akolt.  all  of 
Denver,  tor  defendant  In  error. 

BAILEY,  J.  On  October  lat,  1909,  defend- 
ant In  error  presented  to  the  Judge  of  the 
District  Court  of  Weld  County  Its  petition  In 
a  proceeding  under  the  eminent  domain  stat- 
utes, to  condemn  rights  of  way  for  two  Irri- 
gating ditches  upon  and  across  a  section  of 
land  owned  by  plaintiff  In  error,  respondent 
below,  to-wlt :  Section  83,  Township  2  North, 
Range  67  West.  The  same  day  an  order  was 
entered,  upon  an  ex  parte  hearing,  granting 
petitioner  Immediate  possession  of  the  land 
described  in  the  petition  and  sought  to  be 
acquired,  upon  a  deposit  of  the  sum  of  $335.- 
26  with  the  clerk  of  the  court  for  the  pro- 
tection of  the  respondent. 

On  February  ISth.  1910,  respondent  filed 
two  motions,  one  to  vacate  and  annul  the  or- 
der granting  immediate  p<»8ession  of  the 
land  on  the  grounds  that  the  law.  Section 
2456,  Revised  Statutes  1808.  under  which  It 
is  claimed  to  have  been  made,  Is  unconstitu- 
tional, in  that  it  permitted  the  taking  of 
property  without  due  process  of  law,  con- 
trary to  Section  25  of  Article  2  of  the  state 
ConstltnUon,  and  abridged  his  privileges  and 
Immunities,  as  a  citizen  of  the  United  States ; 
and  another  to  dismiss  the  petition  on  the 
grounds  of  insufficiency,  in  that  it  failed  to 
allege  that  the  rights  of  way  were  the  "short- 
est and  most  direct  routes  practicable  uptm 
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whldk  Uie  canals  conld  tw  constructed 
through  respondent's  land  with  onUorm  or 
nearly  uniform  grade,"  which  it  Is  claimed 
was  essential  by  virtne  of  the  provisions  of 
Section  3171.  B.  S.  1908.  Both  motions  were 
denied. 

May  9th,  1911.  respondent  filed  an  answer 
alleging  that  the  market  value  of  the  land 
sought  to  be  condemned  was  $600,  and  that 
the  damage  to  the  remainder  of  the  land  was 
(1,150.  Upon  trial  the  Jury  found  the  value 
of  the  lands  described  in  the  petition  was 
$376;  that  the  damage  to  the  remainder  of 
the  land  was  $142.92;  and  that  there  was 
no  resulUng'  braeflt  to  the  residue.  A  mo- 
tion for  a  new  trial  was  overruled,  and  Judg- 
ment entered  for  petitioner,  decreeing  to  it 
the  T^hts  of  way  in  fee  upon  payment  Into 
court,  for  the  use  of  respondent,  of  the  sum 
ot  $000.92,  the  amount  found  by  the  Jury. 
The  respondent  prosecutes  this  writ  of  error. 

The  Jury  were  instructed  that  In  determin- 
ing the  value  of  the  land  taken  they  were  to 
be  "eovemed  by  its  market  value  at  the  pres- 
ent time,"  1.  e.,  the  time  of  trial,  and  that  all 
damages  "present  and  prospective"  should  be 
assessed  "that  are  the  natural,  necessary  or 
reasonable  result  of  the  taking."  The  re- 
spondent requested  an  instruction,  which  was 
refused,  to  the  effect  that  he  be  compensated 
for  all  damages  "which  have  resulted  or  will 
result  to  him  In  the  future"  as  a  consequence 
of  the  condemnation  of  the  land. 

[1]  The  propositions  urged  for  a  reversal 
consist  of  the  rulings  upon  the  two  motions 
and  the  giving  and  refusing  of  Instructions. 
Whether  it  was  error  to  overrule  the  motion 
to  annul  and  vacate  the  order  for  immediate 
possession  on  the  grounds  that  the  statute. 
Section  2456,  supra,  under  which  plaintiff 
in  error  claims  it  was  issued.  Is  unconstitu- 
tional, is  a  question  which  may  not  properly 
be  urged  on  this  review.  The  order  for  im- 
mediate possession  was  Interlocutory,  and 
even  if  erroneous  would  not  Justify  a  reversal 
of  the  final  Judgment  unless  it  prejudicially 
affected  substantial  rights  on  the  merits  of 
the  case.  Lavelle  v.  Julesburg,  49  Colo.  290, 
2»4,  112  Pac.  774 ;  Colo.  F.  A  I.  Co.  v.  Four 
Mile  Ry.  Ca,  29  Colo.  90,  66  Pac.  902.  It  is 
clear  that  the  order  had  no  such  effect,  and 
under  such  circumstances  the  question  of  the 
constitutionality  of  the  statute  is  moot 

[21  It  Is  contended  tbat  error  was  commit- 
ted in  overruling  the  motion  to  dismiss  the 
petition  on  the  ground  that  it  failed  to  allege 
that  the  right  of  way  sought  to  be  condemned 
was  the  "shortest  and  most  direct  route  prac- 
ticable," etc.,  on  the  ground  that  this  aver- 
ment was  JurisdlctlonaL  Section  3171,  su- 
pra, provides: 

"Whenever  any  person  or  persona  find  it  nec- 
essary to  convey  water  for  me  purpose  of  irri- 
gation through  the  improved  or  occupied  lands 
of  another,  he  or  they  shall  select  for  the  line 
of  such  ditch  through  such  property  the  shortest 
and  most  direct  route  practicable,  upon  which 
said  ditch  can  be  constructed  with  uniform  or 
nearly  uniform  grade,  and  discharge  the  water 


at  a  point  where  it  can  be  conveyed  to  and  us- 
ed upon  land  or  lands  of  the  person  or  persons 

constructing  such  ditdi." 

Section  2416,  R.  S.  1908,  states  what  the  pe- 
tition in  a  case  of  this  sort  shall  contain,  and 
provides,  in  substance,  that  It  set  forth,  by 
reference,  the  authority  of  the  petitioner  In 
the  premises,  the  purpose  for  which  the  prop- 
erty Is  sought  to  be  taken  or  damaged,  a  de- 
scription of  the  property,  and  the  names  of 
the  owners  or  persons  interested. 

Kaschke  v.  Camfleld,  46  Colo.  60,  102  Pac. 
1061,  Is  cited  and  relied  upon  In  support  of 
the  contention  that  the  averment  In  question 
was  Jurisdictional,  where  It  was  said: 

"It  may  be,  and  doubtless  Is.  true  that  an 
averment  in  the  petition  to  condemn  land,  that 
the  compensation  to  be  paid  therefor  cannot  be 
agreed  upon  by  the  parties  Interested,  is  juris- 
dictional, and  therefore  a  necessary  one.** 

This  holding  is  based  upon  that  part  of  Sec- 
tion 2416,  supra,  of  the  eminent  domain  stat- 
ute, which  provides: 

*"niat  in  all  cases  where  the  right  to  tabe 
private  property  for  public  or  private  use  with- 
out the  owner's  consent  •  •  •  has  been 
heretofore  or  shall  hereafter  be  conferred  by 
general  laws  or  special  charter  •  *  *  and 
the  com  pen  Ration  to  be  paid  for  in  respect  of 
tlie  property  sought  to  be  appropriated  or  dam- 
aged for  the  purposes  above  mentioned,  cannot 
be  flgrewl  upon  by  the  parties  interested, 
•  *  •  It  shall  be  lawful  for  the  party  author- 
ised to  take  or  damage  the  pK^^erty  so  re- 
quired. •  • 

[3]  It  Is  apparent  from  thbse  express  pro- 
visions of  the  statute  that  failure  to  agree 
upon  compensation  to  be  paid  for  land  sought 
to  be  taken  or  damaged  is  made  a  condition 
precedent  to  the  right  to  institute  and  main- 
tain proceedings  thereunder  at  all,  and  is 
clearly  Jurisdictional,  while  the  requirement 
of  Section  3171,  supra,  to  the  effect  that  the 
line  sought  to  be  taken  must  be  the  shortest 
and  most  practicable  one,  is  a  matter  wlHch 
plainly  goes  to  the  necessity  for  the  taking, 
and  is  not  in  any  sense  Jurisdictional.  Sec- 
tion 3171,  supra,  is  no  part  of  the  eminent 
donialo  statute,  but  is  found  in  an, act  relat- 
ing to  rights  of  way  In  the  appropriation  and 
use  of  water  for  Irrigation  purposes,  another 
section  of  which.  Section  3169,  R.  S.  1908,  ex- 
pressly provides  that  a  proceeding  to  con- 
demn and  take  such  a  right  of  way  shall  be 
pursued  under  the  statute  of  eminent  domain. 
If  as  matter  of  fact  the  line  proposed  was 
not  the  "shortest  and  most  direct  route  prac- 
ticable," the  defendant  should  have  had  the 
question  disposed  of  in  limine.  Sand  Creek 
L.  &  I.  Co.  V.  Davis,  17  Colo.  326,  29  Pac. 
742;  U.  P.  R.  R.  Co.  v.  Colo.  Postal  Teli 
Co.,  30  Colo.  133,  69  Pac.  564,  07  Am.  St  Rep. 
106:  Colo.  F.  &  I.  Ca  v.  Four  Mile  Ry.  Co.. 
supra ;  Kaschke  v.  Camfleld,  supra.  As  this 
allegation  was  not  Jurisdictional,  the  defend- 
ant by  submitting  the  cause  to  the  Jury  on 
the  question  of  damages,  waived  further  con- 
sideration of  it.  It  was  said  in  Kaschke  t. 
Camfleld,  supra : 

"l^e  property  owner  has  the  privilege  of  con- 
troverting the  petitioner's  right  to  condemn, 
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«nd  when  he  does  so,  the  harden  is  upon  the 
latter  to  maintBin  his  right  by  proper  proofs; 
hot  where  the  owner  fails  to  make  such  contest, 
in  the  proper  manner  and  at  the  proper  time, 
the  right  in  the  petitioner  to  condemn  will  be 
deemed  admitted,  leaving  the  amount  of  dam- 
ages to  be  awarded  as  the  sole  matter  in  dis- 
pute." 

The  motion  to  dismiss  the  petition  was 
properly  overruled,  because  a  dismissal  was 
competent  only  If  the  averment  were  easen- 
tjal  to  Jurisdiction.  Proofs  could  have  been 
demanded  on  the  qaestlon  of  whether  the 
proposed  line  was  the  "shortest  and  most 
direct  route  practicable."  This  should  have 
been  done,  in  order  to  save  the  point,  before 
submitting  the  question  of  damages.  Where, 
as  in  this  case,  the  petition  Is  in  full  compli- 
ance with  the  requirements  of  the  eminent 
domain  statute,  It  must  be  held  good  against 
a  motion  to  dismiss,  although  every  eviden- 
tiary fact,  which  under  the  statute  la  re- 
quired to  be  shown  In  order  that  the  relief 
prayed  be  granted,  may  not  be  specifically  set 
out. 

[4]  Tbi  jury  was  Instructed  that  In  deter^ 
mining  the  value  oX  the  land  taken  they  were 
to  be  govenied  by  its  market  value  at  the 
tlm«  of  trial.  This  la  In  harmony  with  Sec- 
tion 2431,  R.  &  1908,  and  the  decisions  of 
tills  court.  Lavelle  v.  Julesburg,  supra,  and 
cases  dted.  It  follows  therefore  that  the 
offer  of  proof  of  the  value  of  the  land  taken 
at  tlie  time  actual  possession  was  i^ven  was 
properly  rejected. 

[S,  t]  It  was  further  correctly  instructed 
that  in  this  proceeding  all  damages  present 
and  prospective  that  were  the  natural,  nec- 
essary or  reasonable  result  of  the  taking 
should  be  assessed,  except  such  as  may  arise 
from  negligent  or  unskilful  construction. 
Denver  City  I.  &  W.  Co.  v.  Mlddaugh.  12 
Cola  434,  439,  21  Pac.  C65,  13  Am.  St  Rep. 
234;  Loloflt  V.  Sterling,  31  Colo.  102.  107,  71 
Pac.  1113;  Farmers'  Co.  v.  Cooper.  64  Colo. 
402,  407,  130  Pac.  1004;  Moffat  v.  Denver, 
fi7  Colo.  473,  482,  143  Pac  S77.  The  instruc- 
tion which  respondent  asked  to  have  given 
permitted  recovery  of  all  damages  "which 
bave  resulted  or  will  result,"  which  is.  sim- 
ply another  way  of  saying  all  damages  pres- 
-ent  and  proq>ectlT«,  Once  prraent  damages 
that  are  the  **natntal,  necessary  or  reason- 
able resnlt  of  the  taking"  are  necessarily 
-damages  "urtildi  have  resulted,**  damages  be- 
ing the  loss  suffered  by  the  taking.  If,  as 
contended,  plaintiff  In  error  should  have  been 
allowed  the  rental  value  of  the  c<Midemncd 
property  for  the  period  from  the  date  posses- 
sion was  given  to  the  time  of  trial,  as  part 
of  his  damages,  a  matter  which  we  do  not 
decide,  testimony  showing  such  rental  value 
should  have  been  offered,  but  as  this  was  not 
-dtMie  be  has  and  can  have  no  legitimate 
ground  of  complaint  in  that  behalf,  since  If 
that  proof  was  competent  at  all  It  was  avail* 
able  under  the  rule  for  the  measure  of  dam- 
ages glTOi. 


The  Judgment  Is  In  all  respects  rij^t,  and 

It  is  accordingly  affirmed. 
Judgment  affirmed. 

TELLER,  J.  (concurring  specially).  I  con- 
cur in  the  judgment  of  affirmance,  but  can- 
not agree  with  that  part  of  the  opinion  which 
holds  that  the  petitioner  was  not  required  to 
all^  a  fact  necessary  to  be  proved  as  a 
condition  to  his  right  to  take  the  tract  of 
land  described  in  his  petition,  viz.,  that  it 
formed  "the  shortest  and  most  direct  route 
practicable,"  etc. 

The  duty  of  the  jury,  as  prescribed  by  the 
statute,  being  only  to  fix  the  amount  of  com- 
pensation or  damages  to  be  paid  the  respond- 
ent, it  follows,  as  this  court  has  held,  that 
all  matters  preliminary  to  the  Jury  trial 
must  be  settled  prior  to  such  trial;  but  that 
fact  does  not,  as  the  majority  opinion  seems 
to  hold,  affect  the  question  of  what  Is  neces- 
sary to  be  stated  In  the  petition.  The  ma- 
jority opinion  holds  that  the  question  of  the 
shortness  and  directness  of  the  route  is  in- 
cluded In  the  question  of  the  necessity  for  the 
taking.  Clearly  such  Is  not  the  fact  The 
language  of  the  statute  Is: 

"Whenever  any  person  or  persons  find  It  oee- 
essary  to  cMivey  water  for  the  purpose  of  Irri- 
gation through  the  improved  or  occnpied  lands 
of  another,"  etc  Rev.  St.  1008,  S  SltL 

The  neceml^  here  intended  Is  to  convey 
water  throuj^  th^  lands  of  another,  not  the 
necessity  for  taking  a  particular  route.  This 
is  recognised  in  Sand  OnA  U  I.  Co.  v.  Davis, 
17  Colo,  at  page  881,  29  Pac;  at  page  748, 
where  the  court  said: 

"Strictly  speaking,  there  was  no  Issue  as  to 
the  necessity  of  the  taking.  There  was  no  con* 
troveray  aa  to  the  necefisity  petitioner  was  un- 
der to  convey  water  through  improved  or  occu- 

Ciied  lands  for  the  purpose  of  Irrigating  his  own 
anda  lying  beyond." 

Under  Kaschke  v.  Camfleld,  46  Colo.  60, 
102  Pac.  1061,  the  petition  makes  a  prima 
facie  case  of  right  to  condemn,  and,  that  be- 
ing so.  It  ought  to  allege  every  fact  neces- 
sary to  the  right  to  take  the  land  described 
In  it  To  hold  the  contrary  is  to  say  that  a 
prima  fade  case  of  a  right  may  be  made 
without  regarding  one  of  the  express  condi- 
tions upon  vrbich  the  right  is  based ;  for  an 
uncontested  petition  can  be  treated  as  es- 
tablishing prima  fade  only  the  facts  therein 
alleged. 

I  cannot  regard  section  2416,  R.  S.  1908, 
as  determining  this  question  of  pleading. 
That  section  forms  a  part  of  a  statute  enact- 
ed long  prior  to  section  3171,  R,  S.  1008,  and 
should  be  construed  in  connection  with  the 
latter.  Thus  considered.  It  cannot  be  regard- 
ed as  prescribing  what  should  be  alleged  In 
an  application  for  a  right  to  which  new  con- 
ditions have  been  atteched  by  the  later  enact- 
ment 

In  this  case  the  respondent  by  going  to 
trial  on  the  issue  of  damages  is  rightly  held 
to  have  waived  this  question,  and  for  that 
teasw  I  concur  In  tin  Judgment  of  afllnn- 
ancsk 
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ROBINSON  MINING  CO.  r.  RIEPE  et  aL 
(No.  196«.)  ■ 

(Snprenw  Court  of  Nevada.    Nor.  29.  1916.) 

'I'BOVBB    AND    CONVEBSION  ^»4-/rBAN8FEB- 

BiNo  Stock — Refusai/— Liabu-itt. 
Where  a  corporatioo's  refusal  to  issue  new 
stock  certificates  in  smnller  denominations  for 
old  certificates  presented  by  a  shareholder  for 
that  purpose  is  based  upon  iu  wrongful  asser- 
tlon  of  ownership  of  tlie  stock,  the  corpora- 
tion is  liable  to  the  shareholder  for  conversion 
of  the  stock. 

[For  other  cases,  see  Trover  and  Conversion, 
Cent.  Dig.  §§  25-37;  Dec.  Dig.  «=34.] 

Appeal  from  District  Court.  White  Pine 
Countj;  George  S.  Brown,  Judge. 

Action  by  the  Robinson  Mining  Compen; 
against  Richard  A.  Rlepe  and  others.  Prom 
judgment  against  defendant  Bertha  Ires  on 
her  counterclaim,  she  appeals.  Reversed  and 
rendered. 

6.  A.  McEIroy,  of  Los  Angeles,  Cal.,  Wm. 
E.  BlUbigs,  of  Son  Francisco,  Cal.,  and  Chan- 
dler &  Qaayle,  of  Ely.  for  appellant  S.  W. 
Belford,  of  Reno,  for  respondent. 

COI4EUAN,  J.  This  Is  the  second  appeal 
taken  In  this  case,  the  former  appeal  having 
been  taken  by  plaintiff.  Robinson  Mining  Co. 
V.  Rlepe,  87  Ner.  27,  138  Pac:  9ia  ThU  ap- 
peal Is  taken  by  defendant  Bertha  Ives,  tiom 
a  Judgment  rendered  agaiuM:  ber  on  her 
counterdalm.  The  appeal  Is  upon  the  Judg- 
ment roll,  and  it  Is  asserted  Uiat  the  con- 
clii8i(ni8  of  law  as  made  hy  the  trial  court 
axe  contrary  to  the  facts  as  fonnd.  The  court 
found  as  follows: 

"That  on  the  21st  day  of  June,  1907.  said  de- 
fendant Bertha  Ives  was  the  owner  and  enti- 
tled to  the  possession  of  27.500  shares  of  the 
capital  stock  of  the  said  plaintiS  company,  the 
value  of  which  was  then  the  sum  of  $11,000, 
and  not  the  snni  of  f82,000  as  alleged  in  said 
counterclaim,  and  was  In  possession  of  2  cer- 
tificates representing  said  27,500  shares  of  said 
capital  stock,  one  of  wbidi  was  for  25,000 
shares  and  the  other  was  for  2,600  shares  of 
said  capital  stock,  being  the  same  shares  of 
stock  specified  in  paragraph  6  of  plaintiff's 
complaint.  That  on  said  21  st  day  of  June,  1907, 
said  defendant  Bertha  Ives  presented  said  cer- 
tificate to  said  corporation  at  its  office  in  Ely, 
White  Pine  connty,  Nev..  and  demanded  that 
said  corporation  issue  to  her  new  certificates 
in  smaller  denominations  representing  a  less 
number  of  shares  each  than  the  said  original 
certificates  fn  lieu  of  said  or^iinal  certificates 
(or  27,500  shares,  which  said  old  certificates 
she  then  and  there  tendered  to  said  corporation 
for  cancellation  upon  the  issuance  of  said  new 
certificates.  That  said  corporation'  then  and 
there  refused,  failed,  and  declined  to  issue  such 
or  any  new  certificates  and  as  reason  for  and 
part  of  said  refu-sal,  failure,  and  declination 
wrongfully  asserted  title  in  Itself  to  the  whole 
of  Bnid  stock,  and  denied  that  counterclaimant. 
Bertha  Ives,  bad  any  title  or  interest  therein 
wbatBoever.  That  at  that  time  shares  of  stock 
of  the  plaintiff  company  represented  by  cer- 
tificates of  smaller  denominations  were  much 
ni'>re  readily  salable  in  the  Ely  district  than 
shares  represented  by  certificates  as  large  as 
those  so  held  by  tlie  said  defendant  Bertha  Ives 
and  by  her  so  presented  for  cancellation  as . 


aforesaid.  But  It  Is  not  true,  as  alleged  in  said 
counterdaim.  that  said  plaintiff  company  did 
then  or  there,  by  reason  of  said  facts  or  other- 
wise, wrongfully,  unlawfully,  maliciously,  or 
othe?wise,  or  at  all.  take  or  convert  tiie  said 
27,500  or  any  shares  of  stock  to  its  own  or  any 
use,  or  to  the  damnge  of  said  defendant  Berths 
Ives,  or  any  one  else,  in  the  sum  of  $^,500  <« 
any  other  sum." 

It  is  the  contention  of  appellant  that  the 
facts  found  by  the  court  show  a  conversion 
by  the  respondent  of  the  stock  owned  by  ap- 
pellant. Counsel  for  respondent  amoedea  la 
his  brief  that: 

"The  action  of  conversion  arises  when  the 
corporation  refuses  to  transfer  stock  upon  its 
books  to  a  person  entitled  to  such  transfer." 

The  authorities  sustain  this  role.  Kimball 
v.  Union  Water  Co..  44  Cal.  173,  13  Am.  Rep. 
157;  Ralston  v.  Bank  of  California,  112  CaL 
213.  44  Pac.  476;  Humphreys  v.  Minn.  Clay 
Co.,  94  Minn.  469,  103  N.  W.  338;  Herrlck  t. 
Humphrey  H.  Co.,  73  Neb.  809,  103  N.  W. 
685,  119  Am.  St  Rep.  917,  11  Ann.  Cas.  201. 
But  it  Is  contended  that  this  case  does  not 
fall  within  this  rule,  since  appellant  merely 
sought  to  have  her  stock  certificates  canceled 
and  new  certificates,  of  smaller  denomina- 
tions aggregating  27,500  shares,  issued  to  ber 
In  lieu  thereof.  The  only  case  that  we  know 
of  hi  which  an  allusion  is  made  to  the  right 
to  cut  up  a  stock  certificate  is  that  of  Schell 
v.  Alston  Mfg.  Co.  (a  0.)  149  Fed.  439.  To 
our  mind,  the  case  at  bar  does  not  turn  upon 
the  right  of  appellant  to  have  her  stock  cer- 
tificate cut  np,  but  upon  the  reason  ^ven  by 
respondent  for  not  doing  so.  When  appellant 
presented  her  certificate  and  asked  that  new 
certificates  be  Issued  therefor,  the  refusal  to 
do  so  was  not  based  upon  the  ground  that  a 
stockholder  of  the  company  could  not,  as  t 
legal  right,  demand  that  his  stodi  certificate 
be  cut  up,  but  upon  the  ground  that  the  re- 
spondent company  owned  the  stock  In  ques- 
tion. 

Hence  It  seems  to  us  that  the  question  of 
the  legal  right  of  appellant  to  demand  that 
her  two  certificates  for  27,500  shares  of  sto* 
be  canceled,  and  several  certificates  for  a 
small  number  of  shares,  hot  all  aggregating 
the  .27,600  shares  owned  by  ber,  la  oat  vt  tbe 
case.  Wis  think  tbe  logic  of  tbe  rale  laid 
down  by  Cook  with  reference  to  a  refosal  of 
a  company  to  transfer  stock  Is  applicable  to 
this  situation.  He  says; 

"When  the  corporation  refuses  to  allow  a 
registry  for  reasons  other  than  those  connected 
with  the  mere  formalities  of  registry,  or  for 
reasons  not  given  to  the  applicant,  it  waives 
the  right  to  Insist  on  thnn.  and  cannot  after- 
wards claim  that  the  appellant  did  not  coDfurm 
to  such  technicalitips.''^  Stock  and  Stockhold- 
ers (Cook)  i  3S3 ;  Richardson  v.  Longmont  S. 
&  D.  Co.,  10  Colo.  App.  483,  76  Pac.  646. 

In  tbe  case  at  bar  the  respondent  refused 
to  cut  up  appellant's  stock  certificates  for 
reasons  other  than  those  connected  with  tbe 
mere  formality  of  cutting  tbem  up. 

If  appellant,  after  the  refusal  of  tbe  re- 
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■pondent  to  cut  ia»  the  certificate  bad  ob- 
tained pnrcbasers  for  the  stock  on  condition 
that  she  wonld  have  it  tnmsferred  to  them, 
and  the  company  had  then  refused  to  make 
the  transfer  for  the  reaam  that  it  asserted 
ownership,  it  Is  cmceded  1^  counsel  tm  re- 
spondent that  it  would  have  been  KnUty  of  a 
conversion  of  the  stock. 

We  believe  that  it  la  a  wdl-reo(«nlzed  nde 
that  the  law  does  not  require  the  dohig  of  a 
Tain  thing.  Appellant  knew  that  reapondoit 
claimed  to  own  the  stock,  and  for  that  rea- 
son would  not  transfer  It.  Why,  then,  should 
she  be  compelled  to  do  the  vain  thing  of  ob- 
taining purchasers  for  the  stock,  knowing 
that  she  could  not  deliver  It  because  re- 
iVODdent  claimed  to  own  It?  In  fact,  how 
could  appellant,  In  good  ftiith,  make  a  sale 
of  the  stock  while  respondent  was  asserting 
ownership  of  it?  Suppose  she  had  offered  it 
for  sale,  and  the  person  to  whmn  she  had 
offered  It  had  said: 

"The  company  elaims  to  own  this  stock.  Ton 
have  no  title  to  it,  and  no  right  to  sell  it  At 
best,  if  I  boy  it,  I  buy  a  lawsuit ;  therefore  I 
wm  have  notbtng  to  do  with  ic" 

Was  it  necessary  that  respondent  go  to 
useless  trouble  to  find  a  purchaser,  when  she 
knew  tihat  it  would  avail  nothing? 

Now^  it  seems  to  us  that  the  question  for  ns 
to  determine  Is  this:  Difi  respondent  violate 
any  right  of  appellant?  To  our  mind,  it 
clearly  did.  Respondent  not  only  declined  to 
cut  np  the  stock  certiScatea  for  the  reason 
that  it  claimed  to  own  the  stock,  but  its  de- 
fense in  the  trial  court  to  appellant's  counter- 
claim was  based  upon  the  ground  that  It  was 
the  owner  of  the  stock.  Lord  Blackburn,  in 
Hollins  V.  Fowler,  decided  by  the  House  of 
Lords  (Law  Journal  Reports  1S75,  vol.  44 
[N.  S.]  p.  169),  In  determining  whether  cer- 
tain acts  constituted  a  conversion,  said : 

"I  own  that  it  Is  not  always  easy  to  say  what 
does  and  what  does  not  amount  to  a  conversion. 
*  *  *  It  is  generally  laid  down  that  aoy  act 
whidi  is  an  interference  with  the  dominion  and 
right  of  property  of  the  plaintiff  is  a  conversion, 
but  this  requires  some  qualification.  From 
the  nature  of  the  action,  aa  explained  by  Lord 
Mansfield,  it  follows  that  it  must  be  an  inter- 
ference with  the  property  which  would  not,  as 
against  the  true  owner,  be  justified,  or  at  least 
excused,  In  one  who  came  lawfully  Into  pos- 
session of  the  goods.  And  in  considering 
whether  the  act  is  excused  against  the  true 
owner  it  often  becomes  important  to  know 
whether  the  person  doing  what  is  charged  as 
a  conversion  had  notice  of  the  plaintiff's  title. 

"There  are  some  acts  which  from  their  na- 
ture are  necessarily  a  conversion,  whetiier  there 
was  notice  of  the  plaintiffs  title  or  not.  There 
are  others  which,  if  done  in  a  bona  fide  igno- 
rance of  the  plaintiff's  title,  are  excused,  though, 
if  done  In  disregard  (rf  a  title  of  which  there 
■  was  notice,  they  would  be  a  conversion.  And 
this.  I  think,  is  borne  out  by  the  decided  cases. 
Thus  a  demand  and  refusal  is  always  evidence 
of  a  conversion.  If  the  refusal  is  in  disrceard 
of  the  plaintiffs  dtle.  and  for  the  purpose  ct 
claiming  the  goods  either  for  the  defendant  or  a 
third  person,  it  is  a  conversion." 

See,  also,  Follodc  on  Torts  <8th  Iltd.)  pp. 
867,  358. 
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It  appears  to  us  that  the  mle  laid  down  bj 
Lord  Blackburn  Is  of  peculiar  and  striking 
applicatlrai  to  the  case  at  bar.  The  trial 
court  found  that  reQMmdent  refused  to  com- 
ply with  appellant's  request,  for  the  reason 
that  tt  dalmed  to  own  the  stock.  The  court 
also  found  that  respondent's  claim  of  owner- 
ship was  without  legal  right  Appellant  was 
helpless.  An  attempt  by  her  to  sell  the  stock 
in  small  qoautltles,  or  at  all,  would  have 
been  in  vain.  Her  dominion  over  the  stock 
was  absolutely  tomlnated  by  the  assertion 
of  ownersh^  by  the  company  and  a  denial, 
of  the  ownership  of  appellant. 

Another  highly  respected  court  uses  the 
following  language: 

"In  McComble  v.  Davis,  6  East,  640,  Lord 
Ellenborough  said:  'According  to  Lord  Holt,  in 
Bald,win  v.  Gale,  Q  Mod.  212,  the  very  assuming 
to  one's  sdf  the  property  and  right  of  disposing 
of  another  man%  goods  is  a  convendon;  and 
certainly  a  man  Is  guilty  of  a  conversion  who 
takes  my  proper^  by  assignment  from  another, 
who  has  no  authority  to  dispose  of  it.' "  Oil- 
more  V.  Newton,  ft  Allen  (llass.)  171,  86  Am. 
Dec.  749. 

Again  we  quote: 

"In  Olase  v.  McMillion,  7  PorL  (Ala.)  27», 
281.  Oolthwaite,  J.,  said:  'It  is  bellevad  that 
all  conversiMiB  may  be  divided  into  four  distinct 
classes:  (1)  By  a  wrongful  taking;  (2)  by  an  al- 
leged assumption  of  owoership;  (3)  by  an  illegal 
user  or  misuser;  and  (4)  by  a  wrongful  deten- 
tion. In  the  three  first  named  dames,  tiiere  Is 
no  necessity  for  a  demand  and  refusal,  as  the 
evidence  arising  from  the  acts  of  the  defendant, 
is  sufficient  to  prove  the  conversion.' "  Strauss 
V.  Schwab,  104  Ala.  672,  16  South.  692. 

"It  is  enough  that  the  rightful  owner  has  been 
deprived  of  bis  property  by  some  unauthorised 
act  of  another  assuming  dominion  or  control 
over  it  No  manual  taking,  on  the  dcfcndfints 
part,  is  neeessary."  Pease  et  al.  v.  Smith  et 
al.,  61  N.  Y.  481. 

It  will  be  seen  from  the  last  three  quota- 
tions that  those  courts  go  even  further  than 
did  Lord  Blackburn,  and  hold  that  no  action 
is  necessary  on  the  part  of  tho  owner  to 
make  liable  one  who  wrongfuUy  assumes  to 
own  property,  and  in  pursuance  of  sach 
claim  exercises  exduslve  dominion  over  it, 
as  in  the  case  at  bar.  Such  a  statement  of  the 
law  may  seem  exaggerated  in  a  case  where 
a  horse,  cow,  or  other  personal  property 
which  Is  rapable  of  being  recovered  in  an 
action  of  replevin  is  Involved;  but  in  a  case 
where  the  property  is  intangible,  as  in  this 
case,  and  where  a  mandamus  will  not  lie 
to  compel  the  transfer  of  stock  (State  v. 
Jumbo  Ex.  M.  Co.,  80  Nev.  198,  94  Pac.  74, 
133  Am.  SL  Rep.  715,  16  Ann.  Cas.  896; 
Turley  v.  Thomas,  81  Nev.  181,  101  Pac.  668, 
13S  Am.  St  R^.  667),  the  full  force  of  the 
mle  thus  announced  can  be  fully  appreciated. 
Since  reple^-ln  is  not  available,  and  since 
our  courts  hold  that  mandamus  will  not  lie 
to  compel  a  transfer  of  stock,  what  recourse 
would  appellant  have.  If  not  to  an  actkm  tor 
conversion?  None  that  we  know  of.  It 
seems  to  us  that  In  the  very  nature  of  things 
appellant,  and  others  similarly  situated,  are 
at  the  mercy  of  corporathnis  unless  conduct 
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meb  as  rei^oiidn^  was  gnllty  of  Is  beld  to 
be  a  cmTeraUm. 

W«  are  of  the  opinion  tbat  the  Judgment  of 
the  trial  coart  should  be  reversed,  and  that 
Judgment  should  be  entered  lu  favor  of  ap- 
pellant and  against  re^ondent  in  the  sum 
of  $11,000,  the  amount  found  by  the  court  to 
have  been  the  value  of  the  stock  at  the  time 
of  the  conversion,  together  with  interest 
thereoD  at  7  per  cent,  per  annum  from  June 
21,  1907.  the  date  of  the  conversion,  and 
fw  costs  in  both  courts. 

It  Is  so  ordered. 

NORCROSS,  a  J.,  and  HcOARRAN,  J., 
concur. 

<«  Ne».  m)  ==s 

STATE  ez  ret  HAIGHT  v<  WILSON,  Coun- 
ty aerk,  et  al.    (No.  2261.) 

(Supreme  Court  of  Nevada.    Nov.  28,  1916.) 

EiLxcTioNB  ^»147  —  Mandamus  4=974(3)  — 
NomMATiowa— Vacancieb. 
St  1916,  c  285,  S  44,  the  general  election 
law,  provides  that,  should  a  vacancy  occur  Id 
the  nominees  for  any  office,  it  may  be  filled  be- 
fore election  day  by  the  committee  to  which 
■uch  power  has  been  delegated,  and  St  1915,  c. 
283,  relating  nominations  for  public  office  by 

Srimanes,  conventionB,  petitions,  etc.,  by  section 
6  provides  that  vacancies  in  nominatjons  oc- 
curring after  any  party  coavention  shall  be 
filled  by  the  party  committee,  etc  The  Demo- 
cratic county  convention  nominated  a  candidate 
for  clerk  and  treasurer,  and  on  his  declinatioD 
took  no  further  action  and  left  the  place  blank 
in  the  certificate  of  nomination,  and  adjourned 
without  delegating  any  authonty  to  its  com- 
mittee, but  the  executive  board  of  the  committees 
filed  a  certificate  of  nomination.  Held,  that  the 
filing  of  such  certificate  was  unauthorised,  and 
that  mandamus  would  issue  to  compel  the  county 
clerk  to  exclude  from  the  ballots  at  a  coming 
general  election  the  name  of  the  candidate  con- 
tained In  such  certificate. 

[Ed.  Note.— For  other  cases,  see  Blections, 
Cent  EKg.  §  122 ;  Dec.  Dig.  «=>147 ;  Manda- 
mus, Cent  Dig.  S  150;  Dec.  Dig.  iS=374(3).] 

Original  proceeding  in  mandamus  by  the 
State  of  Nevada,  on  the  relation  of  A.  L. 
Haight,  agaln&t  A.  EL  Wilson,  as  County 
Clerk  of  Churdilll  Oounty,  State  of  Nevada, 
and  others.  Writ  issued. 

A.  Lb  Haight,  oi  Fallon,  for  petitioner. 
B.  T.  Patrick,  Depu^  Attr*  Gen.*  A>r  re- 
QMmdents. 

HcCARRAN,  J.  Olils  is  an  original  pro- 
ceeding In  mandamus,  InsUtuted  by  petition- 
er to  compel  the  respondent,  as  county  <derk 
of  Cburc&ill  county,  to  exdnde  from  all  bal- 
lots to  be  used  at  the  coming  general  election 
in  that  county  the  name  of  Hattie  B.  Fergu- 
son as  candidate  for  the  offloe  of  county 
derk  and  treasurer. 

Petitioner  predicated  his  rigU  to  the  Is- 
suance of  the  writ  upon  the  action  of  the 
Democratic  county  convention,  Inasmuch  as 
that  cmvmitlon,  according  to  the  allega- 
tioDs  of  the  petition,  did  not,  during  Its  ses- 
sion or  prior  to  its  adjournment,  or  at  any 


time  or  at  all,  nominate  any  person  av  the 
candidate  ot  the  Democratic  partr  the 
oflBce  of  county  clerk  and  treasurer  of 
Cburchlll  county.  The  petttion  contains  the 
following  allegation: 

"That  on  October  26,  1910,  at  said  city  of 
Fallon,  one  Fulton  U.  Sears  presented  to  the 
above-named  A.  E.  Wilson^  aa  county  clerk  aa 
aforesaid,  a  purported  certificate  of  nominatiM, 
In  words  and  figures  as  follows,  to  wit: 

"  'Certificate  of  Nomination. 

"  *At  a  meeting  of  the  executive  board  of  the 
Democratic  county  central  committee  of  Church- 
ill county,  Nov.,  ueld  in  the  city  of  Fallon,  in 
said  county  and  state,  on  Saturday,  the  21st 
day  of  October,  A.  D.  1916,  at  the  hour  1*30 
p.  m.,  due  notice  having  been  given  to  all  com- 
mitteemen of  such  meeung,  among  other  things, 
the  following  resolution  was  unanimously  car- 
ried, a  quorum  being  present: 

"  Be  ft  resolved:  The  Democratic  county  cen- 
tral committee  of  Churchill  county,  Nev.,  has 
designated  its  executive  board,  by  proper  resolu- 
tion, to  act  in  its  stead  during  the  interim  of 
any  regular  meeting ;  and 

'''Wnereas,  it  now  appears  that  there  exists 
a  vacancy  In  the  Democratic  nominations  for 
die  office  of  county  clerk  and  treasurer  of  said 
Churchill  coun^ ;  and 

"  'Whereas,  this  committee  feels  that  it  is  to 
the  best  Interests  of  the  Democratic  party  of 
this  county  that  this  said  vacant  nomination 
be  filled: 

"  'Be  It  resolved:  That  the  said  executive 
board  now  proceed-  to  fill  said  vacant  nomina- 
tion. 

"  TherenpOh  the  chair  called  for  n<Hninations 
to  fill  said  vacancy,  and  Battie  El.  Ferguson  was 
duly  nominated  and  seconded,  and,  there  being 
no  further  nominations,  the  chair  declared  said 
nominations  closed. 

"  'Thereupon  Hattie  E.  Ferguson  was  unani- 
moualy  nominated  for  the  office  of  county  clerk 
and  treasurer  for  said  Churchill  county,  Nev., 
and  declared  the  official  Democratic  nominee 
thereof.        K.  L.  Bingham,  Chairman. 

"•Fulton  H.  Sears.  SecretarT.*" 

This  certificate  of  nomination,  so  called.  Is 
dnly  verified  by  Its  chairman  and  secretary. 
It  la  alleged  In  the  petition  that  upon  this 
certificate  of  nomination,  so  termed,  the  re- 
spondent, as  county  clerk,  unless  prevented 
from  so  doing  by  an  order  of  this  court,  will 
print  upon  the  official  election  ballot  the 
name  of  Hattie  El.  Ferguson  as  a  candidate 
for  the  ofitce  of  county  derk. 

Attached  to  the  petition  as  an  exhibit  we 
find  what  purports  to  be  the  minutes  of  the 
Democratic  county  convention,  in  which  said 
minntes  there  appears,  among  other  things, 
the  following  as  a  tecond  transaction  In  the 
order  of  business: 

"Second.  Clerk  and  Treasurer.  Mr.  O.  W. 
Ooebel  nominated  and  seconded.  Mr.  O.  W. 
Goebel  declined.   Nomination  left  opoL" 

At  the  condoslon  of  the  minutes,  we  find 
the  following  Item: 

"A  motion  was  made  empowering  the  coun- 
ty central  committee  to  fill  any  vacancies  on  the 
ucket;  but,  as  this  Is  already  authorised  by 
law,  the  motion  was  withdrawn?* 

From  the  record  as  it  Is  befbre  us,  it 
would  appear  tliat  the  Democratic  oonnty 
amventhm  had  nominated  a  candidate  for 
the  office  of  derk  and  treasurer.  That  n<nii- 
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Inee  haTln;  declined  to  accept  such  nomlna- 
tiOD,  no  farther  action  appears  to  have  been 
taken  by  the  coDveotion  relative  to  this  lof- 
flee;  and  In  the  certificate  of  nomination 
filed  with  the  county  clerk  the  place  was  left 
without  a  nominee.  The  minutes  of  the 
conrentlon  declare  that  the  body  adjourned 
without  conferring  authority  upon  its  com- 
mittee or  upon  any  committee  or  board  or 
constituted  body  to  do  anything  in  behalf 
of,  or  in  the  name  ot,  or  by  the  authorl^ 
of  the  convention. 

The  general  law  of  this  state  applicable  to 
elections  (Session  Acts  1915,  p.  479)  makes 
special  provision  for  the  filling  of  vacancies 
where  such  vacancies  occur  from  any  cause 
in  the  list  of  nominees  for  any  office.  Tbe 
statute  la  as  follows: 

"Should  a  vacancy  occur,  from  any  cause,  In 
the  list  of  nomineet  for  any  office,  such  vacancy 
may  be  filled  any  time  before  the  day  of  elec- 
tioQ  by  tbe  committee  to  which  has  been  dele- 
gated xwwer  to  fill  such  vacancies.   *   •   *  " 

The  statute  regulating  nominations  for 
public  office,  and  wblch  Is  to  a  certain  ex- 
tent called  In  question  here.  Is  found  In  Ses- 
Ki(Ht  Acta  1915,  p.  453,  and  la  entitled: 

"An  act  regulating  the  nomination  of  candi- 
dates by  iJoUtical  parties,  providing  for  the  Iiold- 
iac  of  primaries  and  conveutioaa,  and  regulat- 
k^^^  manner  of  nominating  candidates  by  pe- 

Sectlon  ^  of  the  act  (Session  Acts  191S,  ik 
460)  provides: 

"Vacancies  in  nominations  occurring  for  any 
cause  after  the  holding  of  any  party  convention 
aball  be  filled  by  tbe  party  committee  of  the 
coonty.  or  state,  as  Uie  case  may  be." 

It  la  dear  frcun  tbe  record  as  It  Is  before 
OS,  and  especially  from  the  minutes  of  the 
proceedings  of  tbe  Democratic  county  con- 
vention of  Churdilll  count; — ^In  fact.  It  Is 
admitted  by  counsel  for  respondents — that 
power  to  fill  vacandee  existing  In  or  that 
might  for  any  cause  occur  in  the  list  of 
Dnnocratlc  nominees  for  county  offices  was 
not  delegated  by  the  Democratic  county  con- 
vention of  Churchill  county  to  Its  county 
committee  nor  to  any  other  committee  or 
board. 

The  act  of  filing  tbe  certificate  of  nomina- 
tion In  questloD  here  was,  as  we  view  the 
record,  one  for  which  the  convention  Itself 
had  extended  no  authorization.  The  con- 
vention during  its  session  had  attempted  to 
Dominate  a  candidate  for  the  otfice  of  clerk 
and  treasurer.  Tbe  party  receiving  the  nom- 
ination had  declined.  No  further  action 
was  taken  by  the  convention,  and  no  author- 
ity was  extended  by  the  convratlon  to  Its 
coonty  committee,  mnch  less  to  any  other 
body,  committee,  or  board,  to  make  any  other 
nomination,  or  to  fill  the  vacancy  wblcb  the 
convention  had  itself  created  by  failing  to 
nominate  a  candidate  for  the  office. 

Hie  writ,  as  prayed  for,  was  by  order  ot 


the  court,  at  Qw  condti&ion  of  ttie  argu- 
ment. Issued. 

NORCBOSS,  a  J.,  and  OOLEMAN.  J., 
concur. 

(62  Uont  S96> 

B.  B.  BTAN  CO.  T.  RUSSELL.    (No.  8704.) 
(Supreme  Court  ot  Montana.    Nov.  8,  1916. 
On  Motion  for  Behearing.  Dec.  14, 1016.) 

1.  PlBADiNQ  «s»2S9{SD— Sale»  «s»413— "Ma- 

TEKUL  YABIAHOB"  —  "IiniATEBUX*  TaU- 

anoe"— "Failure  ow  Peoof." 
Rev.  Codes,  {  6585,  provides  on  a  material 
variance  the  court  should  permit  the  pleading 
to  be  amended.  Section  6S86  provides  that  on 
an  immaterial  variance  the  court  m^  direct  the 
facts  to  be  found  in  accordance  with  the  evi- 
dence, or  permit  amendment  without  imposing 
terms.  Held,  that  where  a  complaint  alleged  a 
written  contract  to  deliver  cattle  at  a  place 
Darned  and  tbe  proof  showed  failure  of  defend- 
ant to  comply  with  a  subsequent  modification, 
as  the  denial  ot  this  modification  would  have 
ridsed  an  issue  requiring  proof,  and  as  evi- 
dence of  a  breach  of  tbe  contract  pleaded  would 
not  show  breach  of  tbe  modification,  there 
was  a  material  variance,  and  plaintifTs  reqoest 
to  amend  ahoold  have  been  granted  upon  terms 
enabling  defendant  to  plead  to  the  amendment. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {§  627-629-  Dec.  Dig.  .^239(2); 
Sales,  Cent.  Dig.  S$  1166-1169;  Dee.  Dig.  «s» 
413.] 

On  Motion  for  Behearing. 

2.  Appeal  and  ETbbob  «a926(®— Bxtxbw— 
Pbesdicptions. 

On  review  of  an  order,  refusing  a  motion 
to  amend  a  complaint,  alleging  a  written  con- 
tract by  alleging  a  modification,  where  the 
question  was  whether  there  was  a  material  va- 
riance between  pleading  and  proof,  if  the  modi- 
fication la  one  reqnlred  to  be  in  writing,  the 
law  presumes  ft  was  In  writing. 

[Ed.  Note.— For  otiier  eaaes,  see  Appeal  and 
Error,  Cent.  Dig.  1  8744;  Dea  Dig.  «sa026 
(6).] 

Appeal  from  District  Court,  T6UowBt«Hie 
County;  Qeo.  W.  Plerson,  Judge. 

Action  by  tbe  E.  B.  Byan  Company  against 
Edward  Russell.  From  a  Judgment  for  plain- 
tiff and  from  an  order  denying  a  new  trial, 
defendant  appeals.  Reversed  and  remanded. 

John  G.  Skinner,  of  Red  Lodge,  and  O.  F. 
Ooddard.  of  BilllDga,  for  t^pellant  J<^- 
Bt<Hi  ft  G<d«naD»  of  Billings,  for  respondent 

HOLLOWAT,  J.  In  1912  the  B.  B.  Byan 
Company  and  Edw.  Russell  entered  Into  a 
amtract  in  writing,  by  the  terms  of  wlil<!h 
Russell  sold  and  agreed  to  deliver  to  ttie 
company  800  head,  more  or  less,  of  mixed 
cattle  then  running  on  tbe  range,  at  $40  per 
head,  delivery  to  be  made  oa  or  about  Sep- 
tember 22,  1912,  at  Billings,  but  the  expen8» 
of  moving  the  cattle  from  Leverton  bridge  to 
be  borne  by  the  company.  Two  thousand 
dollars  was  paid  on  the  purchase  price,  and 
the  balance  was  to  be  paid  upon  delivery. 
This  action  was  brought  to  recover  damages 
for  an  alleged  breach  of  the  agreement 

[1]  The  complaint  makes  the  <»ntract  a 
pert  of  tt,  and  aUeces  that  defai^uit  deliv- 
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ared  caly  617  head  of  the  cattle,  and  failed 
and  refused  to  deliver  the  remaining  183 
head,  to  plalotUTs  damage  In  the  Bum  of 
$1,830.  The  answer  admits  the  ezecntloa  of 
the  omtract,  hut  denies  any  breach  or  any 
damages.  As  a  further  defense,  it  Is  alleged 
that  defendant  actually  gathered  from  the 
range  and  turned  orer  to  the  plaintiff  767 
head  of  the  cattle,  but  through  the  negligence 
of  plaintiff  190  head  escaped  back  to  the 
range;  that  it  was  then  mutually  agreed  by 
the  parties  that  the  delivery  of  617  head 
should  be  deemed  a  substantial  compliance 
with  the  terms  of  the  agreement,  and  that 
defendant  should  be  absolved  from  further 
compliance.  These  affirmative  allesatlona 
were  put  In  issue  by  reply.  Upon  the  trial 
B.  B.  Ryan  testlQed  for  the  plaintiff  that, 
after  a  portion  of  the  cattle  had  been  gather- 
ed from  the  range,  It  was  mutually  agreed 
between  the  parties  that  110  head  should  be 
turned  over  to  a  party  at  Absarokee  to  whom 
plaintiff  had  resold  them;  that  the  remain- 
der of  those  already  gathered  should  be  driv- 
en to  Billings,  counted  and  paid  for,  and  that 
this  was  all  done ;  that  507  were  actually  de- 
livered at  Billings;  that  it  was  further 
agreed  that  defendant  should  have  a  reason- 
able time  thereafter  to  gather  the  remaining 
183  head;  and  that,  when  gathered,  defendant 
should  deliver  them  at  Columbus,  where 
plaintiff  would  receive  them  for  shipment  to 
Billings.  At  the  conclusion  of  plaintiff's  case 
in  chief,  defendant  moved  for  a  nonsuit,  upon 
the  ground  of  a  material  variance  between 
the  plaintilTs  pleading  and  proof.  Before  the 
motion  was  passed  upon,  plaintiff  asked 
leave  of  court  to  amend  the  complaint  so  as 
to  plead  the  modification,  as  well  as  the 
original  contract  Each  of  these  applications 
was  denied.  The  trial  resulted  favorably  to 
plaintiff,  and  defendant  appealed  from  the 
Judgment  and  from  an  order  denying  him  a 
new  trlaL 

Counsel  for  reepondent  concede  that  there 
was  a  variance  betweoi  plaintiff's  pleading 
and  proof,  but  Insist  that  It  was  not  of  soffl- 
clent  mmsequence  to  warrant  a  new  trlaL 
The  purpose  of  pleadings  is  to  iweBent  the 
issues  fOT  trial.  The  complaint  In  this  case 
la  Intended  to  set  forth  In  legal  and  logical 
form  the  plaintiff's  cause  of  actlMi,  and,  with 
the  answer  and  r^ly,  to  prranit  a  proposi- 
tion afflimed  on  the  mo  hand  and  denied  on 
the  other.  The  object  of  the  complaint  Is 
to  apprise  the  d^iendant  of  ttie  precise  points 
upm  which  he  will  be  called  to  offer  proof. 

Our  Codes  recognize  three  degrees  of,  dis- 
agreement between  pleadings  and  proofl  A 
material  variance  is  one  which  actually  mis- 
leads the  adverse  party  to  his  prejudice  in 
maintaining  his  actitm  or  defense  upon  the 
merits.  Section  6585,  Rev.  Codes.  An  Im- 
material variance  Is  a  discrepancy  between 
the  pleading  and  proof  of  a  character  so 
slight  that  the  adverse  party  cannot  say 
that  ha  was  misled  thereby.   Section  6586. 


A  failure  of  proof  results  when  the  evidence 
offered  so  far  d^rts  from  the  cause  of  ac- 
tion pleaded  that  It  may  be  said  fairly  that 
the  allegations  ot  the  pleadlitf  In  their  gm- 
oral  scope  and  meaning  are  unproved.  Seo 
tlon  6587.  If  the  variance  Is  a  material  cm, 
the  court  should  permit  the  pleading  to  be 
amended,  upon  such  terms  as  may  be  just. 
Sectlm  6S86.  If  the  variance  is  immaterial, 
the  court  may  direct  the  facts  to  be  found 
according  to  the  evidence,  or  may  permit  the 
pleading  to  be  amended  without  the  impod- 
tlon  of  terms.  Section  6686.  If  there  Is  a 
failure  of  proof,  of  course  there  Is  no  ground 
for  amending,  and  the  offending  party  Is  out 
of  court.  From  necessity  these  statutes  are 
very  general  in  their  t^ms.  No  hard  and 
fast  rule  can  he  prescribed  for  determining 
whether  in  a  given  Instance  a  party  has  a& 
tually  l>een  misled  to  his  prejudice.  Bv^ 
case  must  depend  upm  its  own  peculiar  facta 
and  circumstances. 

In  this  action  plaintiff  gave  notice  in  the 
complaint  that  reliance  would  he  placed  upon 
the  written  contract  pleaded,  and  that  do- 
feodant  must  be  prepared  to  meet  the  claim 
that  a  breach  of  that  particular  contract 
would  constitute  the  gist  of  plaintiff's  cas& 
The  evidence  offered  by  plaintiff  disclosed 
that  the  original  contract  as  written  had  been 
modifled  by  a  subsequent  agreement,  and  that 
it  was  the  failure  of  defendant  to  comply 
with  this  modifled  portion  that  gave  rise  to 
plaintiff's  principal  complaint  To  determine 
whether  this  variance  was  a  material  one, 
the  trial  court  should  have  applied  either  of 
two  tests:  (1)  If  the  modification  had  been 
pleaded  in  the  complaint  and  defendant  in 
his  answer  had  denied  that  any  snch  modi- 
fication had  ever  t>een  made,  would  the 
issue  thus  raised  have  been  a  material 
one  calling  for  proof?  or  (2)  would  the  evi- 
dence of  a  breach  of  the  contract  pleaded  be 
sufficient  to  show  a  breach  of  the  cmtiaA 
as  modified? 

The  modification  changed  the  time  of  de- 
livery of  the  183  head  of  cattle,  changed  the 
place  of  their  delivery  from  Billings  to  Co- 
lumbus, and  imposed  upon  the  defendant  the 
ezpaise  of  their  delivery.  At  least  this  is 
the  Implication  from  Ryan's  testimony.  He 
said: 

"We  agreed,  while  it  was  storming,  to  bring 
tliese  cattle  on  to  BillingB  and  then  be  [defend- 
ant] was  to  go  back  and  put  up  his  nay  and 
gather  tbe  balance  of  these  cattle  and  deUver 
them  at  ColumbDB,  in  the  stockyards  there,  and 
I  was  to  ship  them." 

It  is  often  difficult  to  dlsUngulah  betweoi 
a  material  variance  and  a  f&llure  of  proof, 
and  this  record  lUnstrates  the.  difficulty  as 
well  as  one  could.  We  are  inclined  to  the 
Tlew  that  it  cannot  be  said  that  the  allega- 
tions of  the  complaint  in  their  general  teope 
and  meanii^  were  unproved;  but  the  vari- 
ance was  sufdi  as  in  tbe  ordinary  course  of 
the  trial  of  a  lawsuit  would  prejudice  the  de- 
fendant He  may  not  have  been  able  to  dm- 
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uutrate  Oat  he  ms  nnable  to  mart  tbe 
changed  oomUtioiui  solely  because  be  bad  not 
been  notified  of  plaintilfB  <dalm  tbat  tbe 
OTiglnal  ctmtiact  bad  been  modified;  but  tbe 
cbaracter  of  the  variance  was  such  that  the 
statement  b7  his  connael  tbat  defendant  was 
taken  by  surprise,  tbat  he  was  not  prepared 
to  meet  the  evidence  of  the  modlfltatlou,  and 
that  be  would  be  prejudiced  In  making  his 
defense  on  the  merits,  should  have  been  ac- 
cepted as  sufficient  proof  of  tbe  facts. 

In  tbe  absence  of  any  request  by  plalntUT 
to  amend,  the  defendant  would  have  been  en- 
titled to  a  nonsuit  on  account  of  the  variance. 
The  request  to  amend  should  have  been  grBnt" 
ed  upon  such  terms  as  would  enable  defend- 
ant to  plead  to  the  amendment  and  prepare 
to  meet  the  Issue  thus  raised.  Without  tbe 
amendment  In  the  record,  the  defendant's 
motion  should  have  been  granted. 

The  justice  of  the  case  requires  that  a  new 
trial  be  had,  in  order  that  the  pleadings 
may  be  redrafted  properly  and  the  cause 
tried  npon  its  merits  and  upon  a  correct  the- 
ory. The  judgment  and  order  are  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 

BANNER.  J.,  concurs.  BRANTLT,  C.  J., 
being  absent,  takes  no  part  in  the  foregoing 
decision. 

On  Motion  for  Rehearing. 

HOLLOWAT,  J.  [2]  In  their  motion  for 
r^earlng,  counsel  for  respondrait  direct  our 
attention  to  the  fact  tbat  in  the  opinion  here- 
tofore rendered  we  held.  In  effect,  that  the 
original  contract  had  been  modi  fled  by  an  un- 
executed oral  agreement  Such  was  not  our 
purpose.  The  use  of  the  word  "oral"  In  the 
opinion  was  a  mere  Inadvertence,  and  the 
term  will  be  eliminated.  There  is  nothing  in 
the  evidence  to  warrant  tbe  assumption  that 
the  subsequent  agreement  was  oral.  If  It  is 
•ne  required  to  be  in  writing,  the  law  pre- 
tumee  it  was  in  writing.  It  was  not  our  pur- 
pose to  prejudge  the  character  of  the  subse- 
quent agreement  or  to  consider  It  further 
than  was  necessary  to  determine  tbat  there 
was  a  material  variance  between  plaintiffs 
pleading  and  proof,  rather  than  a  comidete 
failure  of  proof,  and  we  reached  our  conclu- 
sion by  adc^tlng  respondent's  theory — repeat- 
edly referred  to  in  bis  brief—- that  tbe  sub- 
sequent agreement  amounted  only  to  a  modi- 
fication of  the  original  contract,  rather  than 
a  substltotlon  for  It. 

We  considered  the  case  txom  the  standpoint 
of  the  parties  when  the  motion  fbr  nonsuit 
was  made,  and  it  was  onr  purpose  to  leave 
them  in  tbe  position  which  they  occupied 
when  respondent  asked  leave  of  court  to 
amend  bis  eomiOaint  We  said:  "Tbe  re- 
qinest  to  amend  should  have  bera  granted"— 
sad  we  remanded  the  cause  in  order  tbat 
plaintiff,  might  have  tbe  relief  which  be  ask- 


ed from  the  trial  court,  but  wbldi  was  denied 
him.  It  is  not  for  this  court  to  say  what 
proceedings  shall  be  bad  in  tbe  case  after  the 
amendment  Is  made,  or  whether  It  Is  possible 
tbr  plaintiff  to  succeed  upon  bis  complaint  as 
amended. 

Tbe  oplnltm  heretofore  delivered  is  amend- 
ed as  indicated,  and  the  motion  fOr  rehear* 
tag  is  dolled. 

Rehearing  dented. 

BANNER,  J.,  concnra.  BRANTLT,  0.  3^ 
being  absent,  took  no  part  In  the  original 
opinion,  and  takes  no  part  in  this. 


(53  Mont  IS) 

STATE  ex  reL  EVANS  v.  STEWART,  Gov- 
ernor,  et  sL   (No.  3940.) 

(Supreme  Court  of  MMitana.    Nov.  13,  1016.) 

1.  Statotks  «=s>86)i  —  BnAOTKBiiT  —  InrrxA- 

TIVE. 

No  distinction  is  to  be  made  between  a  stat- 
ute enacted  by  the  people,  directly  and  one 
enacted  by  the  Legislative  Assembly  with  the 
approval  of  the  Governor;  &»  the  result  is  the 
same  in  either  case. 

[Bd.  Note.— For  other  eases,  see  Statutes, 
Dec  Dig.  ^35^.1 

2.  STATtlTES    <S^ii    LKQISLATIVB  PoWKB. 

The  Legislature  of  the  state  possesses  ^e- 
nai^  legislatiTe  power  and  authority  except  as 
limited  by  the  Constitution  of  the  Umted  States, 
the  treaties  made  and  statutes  enacted  pursuant 
thereof,  and  by  the  Ccaistitution  of  the  state. 

[£d.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {  3;  Dec  Dig.  <^»4j 

a  AaBIC17I.TDSS  «=»1  —  VALTOXTT  OF  FaBH 

Loan  Act. 
The  Montana  Farm  Loan  Act  (Laws  191&, 
p.  486)  does  not  transgress  any  provision  of  the 
Constitution  of  Che  United  States  nor  affect 
any  treaty  ri|^t. 

[Eld.  Note — VoT  other  cases,  see  Agriculture. 
Cent.  Dig.  U  1,  3,  13,  14,  51;  Dec  Dig.  «3»ll 

4.  Schools  and  School  Distbicts  «=^1S  — 
School  Fun  ds~ Loams— P arm  Loan  Act. 

l^e  "primary"  plan  of  procedure  of  the 
Farm  Loan  Act,  imposing  on  the  state  board  of 
land  commissioners  the  du^  to  invest  the  sped- 
Ued  state  funds  in  securities  which  include  farm 
mortga^s,  to  prepare  forms,  etc.,  docs  not  con- 
flict with  the  Enabling  Act,  granting  public 
lands  to  the  state  for  tbe  benefit  of  .the  common 
schools,  etc..  and  providing  that  certain  lands 
granted  shall  be  held,  appropriated,  and  disposed 
of  ezdusively  for  the  purposes  mentioned,  in 
tiuch  manner  as  the  Legislatures  of  the  respec- 
tive states  may  provide,  since  the  Enabling  Act 
does  not  attempt  to  regulate  the  manner  in 
which  tbe  permanent  funds  derived  from  these 
grants  shaU  be  invested. 

[Eld.  Note.— For  other  cases,  see  'Schools  and 
Sdiool  Districts,  Cent.  Dig.  |f  2&-88;  Dec  Dig. 
®=al8.] 

5.  Schools  and  School  Dibtbiots  4a>lS  — 
Loakino  Funds— Farm  Loan  Act— "Ri:- 

sTBicnoN  "— "Resteict.  " 
In  view  of  Const,  art.  11,  |  12,  providing 
tbat  the  permanent  funds  of  certain  state  in- 
stitutions shall  be  "invested  under  such  regula- 
tions as  may  be  prescribed  by  law,"  such  "pri- 
mary" plan  in  omitting  from  the  list  of  securi- 
ties available  for  the  investment  of  permanent 
public  funds,  county,  city,  and  town  bonds,  and 
warrants  and  sdiool  district  bonds  which  do  not 
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eonfltitute  th«  onl;  oatstandlng  issue,  does  not 
conflict  with  article  11,  S  3,  providing  that  pub- 
lic sdiool  funds  shall  be  invested  so  far  as  pos- 
lAble  "in  public  securities  within  the  state,"  in- 
clading  school  district  bonds  issued  for  the  erec< 
tion  of  buildingB,  "under  the  restrictions  to  be 
provided  by  law" ;  for  the  phrase  "under  the  re- 
strictionB  provided  by  law"  gives  the  Legisla- 
ture power  to  make  the  dtscrimination  excluding 
certain  aecurities  from  the  list  of  those  available 
for  investment,  the  word  "restrictioD"  meaning 
"limitation  or  conSnement  within  bounds,"  etc., 
and  the  word  "restrict"  meaning  "to  restrain 
within  bounds;  to  limit;  to  confine"  (quoting 
Words  and  Phrases,  First  and  Second  Series, 
Restriction:  Restrict). 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districta,  Cent.  Dig.  {§  2&-33;  Dec. 
Dig.  (S=^1S.] 

8.  ScifooLS  AND  School  Dibtbicts  «=»18  — 
States  <g=>134  —  I^^iscal  Management  — 
LOANINQ  Funds— Farm  Loan  Act. 
Under  the  "primary"  plan  of  the  Farm  Loan 
Act.  the  state  board  of  land  commiasioners,  aft- 
er having  given  preference  to  the  public  securi- 
ties enumerated  in  Const,  art.  11,  {  3,  in  the 
investment  of  the  public  school  funds,  is  charged 
with  the  duty  to  employ  the  residue  of  those 
funds,  and  all  the  permanent  funds  belonging  to 
the  higher  educational  inatiitutiona  and  to  the 
reform  sdiool,  deaf  and  dumb  asylum,  and  capi- 
tol  bnilding.  In  the  other  securities  named,  in- 
cluding first  mortgages  upon  good,  improved 
farm  land  in  the  state. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §§  25-33;  Dec.  Dig. 
<9=3l8;  SUtes,  Cent  Dig.  |S  123. 124 ;  Dec.  Dig. 
«=»124.]. 

7.  AaBiotTi.TUBi  Fau(  Loan  Act. 

The  "primary"  plan  of  the  Farm  Loan 
Act  is  not  invalid  as  failing  to  provide  for  the 
working  details  thereof,  dnce  whatever  author^ 
ity  is  necessary  to  execute  the  i>ower  given  is 
conferred  by  implication,  and  matters  of  de- 
tail are  left  to  the  board  for  cottnd  by  appro* 
priato  rules  or  r^ulatifma. 

[Bd.  Note,r-EV)r  other  cases,  aea  Agriculture, 
Gent.  Die  M  1«  8, 13, 14,  61;  Dee.  Dig.  «»L] 

8.  AQBZOULTOSB  4s>1— STAT1TTE&— VAUDITT. 

nie  validity  tit  the  Farm  Loan  Act  is  to  be 
teeted,  not  by  what  is  certain  to  be  done  under 
it,  but  by  what  may  be  done  under  it. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  H  1<  3, 18, 14,  01;  Dec.  Dig.  «=>1.] 

9.  Counties  ^»153^— Fiscal  Manaobuent 
—Loan  or  Cbbdit. 

The  "contingent"  plan  of  the  Farm  Loan 
Act,  in  providing  for  loans  by  counties  and  con- 
stituting any  county  a  statutory  guarantor  of 
loans  made  by  it,  is  invalid  as  viowting  Const. 
arL  13,  S  1,  forbidding:  counties  to  loan  their 
credit  in  aid  of  an  individual. 

[EM.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  H  221,  222;  Dec.  Dig.  ^163V^.] 

10.  Counties  «=>132— Fiscal  BIahaobubnt— 
Fabh  Loan  Act. 

The  "contingent"  idan  of  the  Farm  Loan 
Act  in  providing,  in  case  sufficient  onloaned 
money  remains,  that  the  state  board  of  land 
commissioners  may  divide  such  moneys  among 
the  organized  counties  to  be  loaned  by  such 
counties,  ete.,  and  making  each  county  respon- 
sible and  accountable  for  the  i>rincipal  and  in- 
terest of  moneys  received  by  it.  is  invalid  as 
conflicting  with  Const,  art  11,  H  3  and  12.  im- 
posing liability  for  the  integrity  of  the  funds 
upon  the  state. 

[EM.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  f  206;  Dec  Dig.  ^132.] 


11.  CotTNTIBS  «S>160(1)— INDEBTIDNEBB— LlH- 

itatiok— Farm  Loan  Act. 
The  "contingent"  plan  of  the  Farm  Loan 
Act  in  providing  for  loan  of  state  funds  by  coun- 
ties and  compelling  a  county  to  pay  out  of  its 
general  revenues  the  expense  of  operation  ander 
the  plan  and  to  issue  Its  warrant  or  evidence  of 
indebtedness  therefor  if  fuods  are  not  on  hand, 
without  reference  to  its  outstanding  obligations, 
is  invalid  as  violating  Const  art  13,  }  5,  limit- 
ing county  indebtedness. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  U  165,  168,  216;  Dec;  Dig.  «=» 
150(1).] 

12.  Counties  «=s>1S3^  —  EzPENDrnms  — 

PUBLIO  FUBPOBES, 

The  "contingent"  plan  of  the  Farm  Loan 
Act,  in  providing  for  making  kwns  through 
counties  and  requiring  counties  to  guarantee 
loans  made  by  it  is  invalid  as  violating  Const 
art  12,  i  11,  providing  that  taxes  imposed  and 
collected  by  a  coun^  can  be  expended  only  for 
public  purposes. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  {g  221,  222;  Dec.  Dig.  ^im%.] 

13.  Statutes  «=»64{2)— Partial  Invaliditt. 
The  invalid  provisions  making  counties  li- 
able for  funds  loaned  through  them  are  so  in- 
timately related  to  the  remaining  i^ortions  ot 
the  "contingent"  blan  of  the  Farm  Loan  Act 
that  the  whole  "contingent"  plan  is  unconsti- 
tutional. 

[Eid.  Mote.— For  other  cases,  see  Statutes, 
Cent  Dig.  {$  69,  195;  Dec  Dig.  «=s>64(2).l 

14.  Statutes  «=>181(1))  216— Conbtkuctioh- 
Intent. 

In  construing  a  statute,  the  court  must  if 
possible,  ascertain  and  carry  into  effect  the  leg- 
islative intent  which  is  to  be  gathered  from  the 
terms  of  the  statute  considered  in  the  light  <tf 
surrounding  drcomstances. 

[Ed.  Note.— Fot  other  aum.  see  Statotes^ 
Cent  Dig.  fiS  259^  291; .  DecTDis.  «ss»181(D, 
216.] 

15.  Constitutional  Law  <S=>38— Amkndmemt 

— ^MODE. 

The  Constitution  can  be  dianged  or  modified 
only  in  the  manner  indicated  in  artide  19 
thereof,  and  the  people  of  the  state,  acting  as 
a  legulative  body  through  the  initiative,  can  no 
more  transgress  the  state  Constitution  than  can 
the  Legislative  Assembly. 

[Ekl.  Note. — For  other  cases,  see  C(m8titotion> 
al  Law,  Cent  Dig.  {  36;  Dec  Dig.  ^938.] 

16.  Statutes  <f^G4(2)  —  Fakh  Loan  Act  — 
Partial  Invalidity. 

The  validity  of  the  "primary"  plan  of  the 
Farm  Loan  Act  is  not  affected  by  the  invalidity 
of  the  "contingent"  plan  thexeot,  bat  the  lat- 
ter may  be  disregarded. 

[Ed.  Note.— Fbr  other  eases,  see  StatatoL 
Gent  Dig.  »  69, 196;  Dec  Dig.  «s>Gl(2).] 

17.  Statutes  ^»64(1)  —  SBVERiHa  Invalid 
Portion. 

If,  when  an  uuconstitott<mal  portion  of  a 
statute  is  stricken  ont  the  remainder  is  com- 
plete in  itself  and  capable  of  being  executed  in 
accordance  with  the  apparent  legislatire  intent, 
wholly  independent  of  that  irititSk  was  refected, 
it  must  be  sustained. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  S9  68.  196;  Dec  Dig.  «=>64(1).] 

Ifandamofl  by  the  State  of  Mtrntans,  <m 
the  relatlmt  of  Gbarles  Elrert  Etsiis,  against 
Samuel  T.  Stewart.  GoTemor,  and  otbos. 
Peremptory  writ  directed  to  Issue.  - 
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W.  D,  RanUB  and  A.  H.  Angstman,  botti 
0f  Helena,  and  C.  F.  Holt,  of  Great  FaUa,  for 
appellant.  J.  B.  Polndexter,  Atty.  Gen.,  and 
W.  H.  Poonnan,  Asst  Atty.  Gen.,  for  re- 
spondents. 

HOLLOWAT,  J.  At  the  general  decUon 
In  1914  tbe  people  of  tbl8  state,  acting  un- 
der the  autboiltr  reserved  to  tbem  In  sec- 
tion 1.  art  6,  of  tbe  Oonstitntlon,  adopted  by 
tbe  InitlatlTe  a  statote.  ftimiliailT  known  a> 
tbe  Farm  Loan  Act  (Laws  1915.  p.  486).  Be- 
cause the  state  board  of  land  c(»nnil8sionen 
(for  brevity  designated  tbe  t>oard)  failed  and 
refused  to  perform  certain  duties  devolved 
upon  it  by  the  act  in  question,  and  failed 
and  refused  to  reoelTe  or  ctmslder  an  appli- 
cation fbr  a  loan  on  improved  farm  lands 
vitbin  this  state,  made  by  Charles  Elvert 
Brans,  this  proceeding  In  mandamus  was 
instituted.  In  defense  of  its  action  the 
board  Insists  that  tbe  statute  is:  (1)  Uncon- 
stitutional and  v<^d  in  whole  or  in  luut, 
and  (S!)  in  any  event  Unpoasible  ot  adminis- 
tration. 

[1]  No  distinction  is  to  be  made  brtween 
a  statnte  enacted  by  the  people  directly,  and 
one  enacted  by  the  Legislattve  Assembly 
with  the  approval  of  the  Governor.  The  re- 
sult is  the  same  in  either  case.  In  this  in- 
stance the  people  potfonned  the  function 
<tf  tiie  Legislature,  and  fw  convenience  will 
be  referred  to  as  such. 

[2]  We  eater  upon  our  considerati<m  of 
tbe  questions  involved,  with  tbe  fundamoital 
principle  established  that  the  Legislature  of 
this  state  possesses  plenary  legislative  pow- 
er  and  authority,  except  in  so  far  as  It  Is 
limited  by  tbe  Constttuti<m  of  the  United 
States,  the  treaties  made  and  statutes  en- 
acted pursuant  thereof  and  by  tbe  Con- 
stitution of  this  state.  In  re  Pomeroy,  61 
Uont  119,  161  Pac.  838.  % 

[3]  The  act  does  not  tranf^ress  any  pro- 
vision of  tbe  OonstitoHon  of  the  United 
States,  and  no  treaty  rl^t  is  involved ;  but 
it  is  Insisted  that  it  conflicts  with  the  En- 
abling Act  and  with  several  provlsltuiB  of 
tbe  CottstituticMi  of  this  state.  Section  1  pro- 
vides that  tbe  permanent  common  school 
fund  and  the  other  p»manent  educational, 
diaritable,  and  penal  institutlfm  fnnds  shall 
be  Invested  by  the  state  board  of  land  com- 
missioners in:  (a)  (Certain  school  district 
bonds:  (b)  in  bonds  of  this  state;  (c)  in 
bonds  of  tbe  United  States;  (d)  in  certain 
state  warrants;  In  capltol  building  bonds 
of  this  state;  (f)  In  Irrigation  district  bonds; 
and  (g)  in  first  mortgages  on  good,  Improv- 
ed farm  lands  of  this  state.  Section  2  pro- 
vides that  applications  for  farm  loans  shall 
be  filled  the  board  as  rapidly  as  possible 
and  In  the  order  in  which  they  are  received. 
Tbe  same  section  contains  a  proviso  under 
the  terms  of  which  there  may  be  a  dtstrlbu- 
ticHi  of  certain  of  these  funds  among  the 
-several  counties  and  loans  upon  farm  lands, 
vmade  directly  by  tbe  counties.  It  Is  to  this 


latter  portion  ct  the  statute  tiiat  tite  prin- 
cipal attack  la  directed. 

[4]  Gopnsd  for  tbe  board  assume  in  the 
first  instance  that  the  act  in  question  inv- 
vldes  but  a  single  plan  for  loaning  these 
funds  upon  fanu  lands,  and  upon  that  as- 
sumption condemn  the  entire  measure.  Tbe 
assumption  is  unwarranted.  The  statute  in 
very  clear  terms  provides  two  distinct  plans 
of  procedure,  one  of  which  we  shall  desig- 
nate the  'primary*'  and  the  other,  the  '^con- 
tingent'* plan. 

1.  The  Primary  Plan. 

Sections  1  and  2  above  Impose  upon  the 
board  tbe  duty  to  invest  the  specified  funds 
in  tbe  securities  enumerated  tbereln,  Includ- 
ing farm  mortgages.  Section  6  commands 
the  board  and  the  Attorney  General  to  pre- 
pare necessary  blank  forms  for  applications 
and  for  mortgages;  each  mortgage  form  to 
"contain  a  provision  that  default  in  the  pay- 
ment of  interest  thereon  at  any  time  for  a 
period  of  thlr^  days  after  the  same  shall 
become  due,  shall  cause  tbe  whole  principal 
and  Interest  on  said  mortgage  to  become  at 
once  due  and  payable,  and  said  mortgage 
may  be  foreclosed  in  the  manner  provided 
by  law."  This  completes  tbe  primary  plan, 
and  tbe  statute,  in  so  far  as  It  provides  this 
plan  of  procedure,  is  proof  against  any  at- 
tack made  upon  it  It  does  not  conflict  In 
tbe  least  with  any  provision  of  the  Enabling 
Act  By  that  act  the  federal  government 
made  generous  grants  of  public  lands  and 
other  property  to  this  state  for  the  benefit 
of:  (a)  The  common  schools;  (b)  tbe  state 
university;  (e)  the  agricultural  college;  (d) 
the  state  normal  school;  (e)  the  school  of 
mines;  (f)  the  reform  school;  (g)  tbe  deaf 
and  dumb  asylum;  (b)  the  capltol  building; 
and  (1)  the  penitentiary. 

With  respect  to  the  lands  granted  for  com- 
mon sdiool  purposes,  the.  Enabling  Act  fixes 
a  minimum  sale  price  and  declares  that  tbe 
proceeds  from  such  sales,  together  with  6 
per  cent  of  the  proceeds  from  the  sales  of 
public  lands  in  tbe  state,  sball  constitute 
a  permanent  school  fund  the  Interest  from 
which  only  shall  be  expended.  It  also  pro- 
vides that  the  lands  granted  may  be  leased 
under  regulations  prescribed  by  the  Legisla- 
ture of  the  state,  with  a  limitation  upon  the 
term  of  any  such  lease  and  upon  tbe  quan- 
tity which  may  be  let  to  any  individual,  com- 
pany, or  corporation.  Sections  11  and  13. 
Of  the  lands  granted  fot  university  purposes, 
it  declares  that  they  shall  not  be  sold  for 
less  tban  $10  per  acre,  but  may  be  leased  in 
the  same  manner  as  provided  in  section  11. 
With  reference  to  the  grants  for  capltol 
building  and  penitentiary  purposes.  It  pre- 
scribes no  restrictions  or  regulations  what- 
ever. Sections  12  and  15.  The  only  limita- 
tion imposed  with  reference  to  the  other 
grants  enumerated  above  is  that: 

"The  lands  granted  tbis  section  shall  be 
hdd,  appropriated,  and  disposed  of  excluaivdy 


Digitized  by 


Google 


312 


161  PACIPIO 


REPOBTEB 


(Hoot 


for  the  pnrpoges  herein  menticmed,  in  such  maa- 
oer  as  the  Legislatures  of  the  ra^wctiTe  states 
aiay  severaDy  provide." 

It  win  thus  be  seen  that  the  BDabllng  Act 
does  not  attempt  to  regulate  the  manner  In 
which  the  permanent  funds  derived  from 
these  grants  shall  be  Invested ;  and,  as  the 
Farm  Loan  Act  deals  only  with  the  invest- 
ment of  those  funds,  no  possible  conflict  can 
be  discovered  between  the  two  acts. 

[S]  Section  1  of  the  Farm  Loan  Act  omits 
from  the  list  of  securities  available  for  the 
investment  of  permanent  public  funds  county, 
city,  and  town  bonds,  and  warrants  and 
school  district  bonds  which  do  not  constitute 
the  only  outstanding  issue.  Whether  this 
omission  was  the  result  of  Inadvertence  or 
design  Is  not  material  here;  but,  beciiu.se  of 
the  apparent  attempt  at  discrimination.  It  Is 
Insisted  that  the  section  Is  in  conflict  with 
the  provisions  of  section  3,  art.  11,  of  the 
Constitution.  Section  2.  art.  11,  defines  pub- 
lic school  funds.  Section  12  of  the  same 
article  deals  with  the  permanent  funds  be- 
longing  to  the  higher  educational  institutions, 
the  university,  agricultural  college,  school  of 
mines,  and  normal.  There  is  still  a  third 
group  made  up  of  the  permanent  funds  be- 
longing to  the  reform  school,  deaf  and  dumb 
asylum,  and  capltoT  building.  The  Constitu- 
tion makes  no  reference  whatever  to  the  in- 
vestment of  the  funds  belonging  to  this  last 
group,  and  therefore  the  Legislature  was  left 
free  to  prescribe  such  regulations  as  might 
seem  fit  and  pr(^>er.  With  reference  to  the 
higher  educational  Institution  funds  consti- 
tuting the  second  group,  the  mandate  of  the 
Constitution  Is  that  they  shall  be  Invested  un- 
der such  regulations  as  "may  be  prescribed  by 
law."  Section  12,  art.  11.  Clearly,  then,  it 
waa  within  the  power  of  the  Legislature  to 
make  the  discrimination  contained  In  section 
1  of  the  Farm  Loan  Act,  and  to  exclude  cer- 
tain securities  from  the  list  available  for  the 
Investment  of  funds  belonging  to  the  second 
and  third  groups  at>ove. 

But  what,  If  any,  authority  has  the  Leg- 
islature over  the  investment  of  the  public 
school  funds  constituting  the  first  group? 
Section  3,  art.  11 — the  only  constitutional 
provision  touching  the  subject — goes  no  fur- 
ther than  to  declare  that: 

They  shall  "be  invested,  so  far  aa  possible,  in 
public  securities  within  the  state,  iheluding 
school  district  l)0nds  issued  for  the  erection  of 
school  buildings,  under  the  restrictions  to  be 
provided  by  law." 

Tbi»  cmdudlng  clause  must  be  ^ven 
meaning.  Hie  framers  of  our  Constitution 
were  discriminating  in  their  choice  and  use 
of  language.  They  apparently  experienced 
no  difficulty  In  choosing  apt  words  to  express 
tbe  porUcnlar  shade  of  meaning  which  they 
Intended  to  attach  to  any  provision;  and 
therefore,  when  they  employed  tbe  expression 
"under  tbe  restrictions  to  be  provided  by 
law,"  we  must  assnme  that  they  meant  to 
have  tbat  language  construed  according  to 
its  ordinary  meaning.  "Restrlctlm"  means: 


"The  act  of  restraining  or  the  state  ut  being 
restrained;  limitation;  confinement  within 
bounds;  that  which  restricts;  a  restraint,  reeer^ 
vation,  reserve."   Century  IMctionary. 

"That  which  restricts;  a  limitation;  a  re- 
straint.'*    Webster's  Intemat.  IHctionary. 

"Limitation  or  confinement  within  bounds."  7 
Words  and  Phrases,  6187. 

"Restrict"  means: 

"To  prevent  <  s  person  or  thing)  from  passing 
a  certain  limit  in  any  kind  of  action;  limit; 
restrain.  To  attach  AmltaHoni  to  (a  proposi- 
tion or  conception)  so  that  it  shall  not  ap^ 
to  all  tlie  subjects  to  which  it  would  otherwise 
seem  to  apply."  Century. 

"To  restrain  within  bounds;  to  limit;  to 
confine."  Webster. 

"To'restrain  within  bounds;  to  limit;  to  codt 
fine."    4  Words  and  Phrases  (2d  Ser.)  364. 

Viewed  in  the  light  of  tfaeee  deflnlttons 
expressing  tbe  common  understanding  of  the 
term  "restrlcthm,"  we  think  it  must  be  held 
to  hare  been  the  Intsntlon  of  the  Aramers  <tf 
the  Constitution  in  drafting  section  8,  art 

11,  and  of  the  people  In  adopting  it,  that 
while  the  Legislature  cannot  proscribe  all 
securities  or  all  school  distinct  bonds,  It  may 
classic  sndi  securities  and  Include  one  class 
and  exclude  another.  It  may  require  the 
board  to  invest  In  state  txmds  and  warranta. 
and  forUd  It  to  invest  in  county,  diy,  or  town 
bonds  or  warrants.  It  maj  include  in  tbe 
favored  class  school  district  bonds  consti- 
tuting an  only  outstanding  issue  and  ex- 
clude the  bonds  of  a  bcSlooI  district  which  do 
not  constitute  tbe  only  issue  of  the  particu- 
lar  district  From  tiie  foct  that  pnbllc  se- 
curities are  mentioned  specifically,  it  waa 
doubtiess  intended  that,  when  the  Legislature 
had  prescribed  the  restrictions  contonplated 
In  section  3,  snch  public  securities  thus  hedg- 
ed about  shall  be  given  preference  in  the 
employment  of  the  public  school  funds,  but 
further  than  Oils  the  section  does  not  go. 

We  cannot  subscribe  to  the  doctrine  tbat 
the  Le^lature  may  provide  restrictions  for 
the  investment  of  only  such  portion  ot  the 
pnblic  school  funds  as  may  be  Invested  In 
liubllc  securities,  and  tbat  the  remednlng 
p<Hrti<m  must  lie  Idle,  or,  at  best,  be  deposit- 
ed under  the  provisions  of  section  14,  art 

12.  The  language  of  section  3,  art  11,  If 
standing  alone,  does  not  require  such  con- 
straetion.  and  when  read  in  connection  with 
other  provlshms  of  the  Constitution,  particu- 
larly tlie  terms  of  section  12  of  tbe  same 
article,  tiie  purpose  to  confide  to  tbe  law- 
makers a  wide  discretion  In  tbe  investment 
of  all  permanent  school  funds  Is  apparent 
The  authority  ot  the  Legislature,  otherwise 
plenary,  will  not  be  h^d  to  be  drcnmscribed 
by  mere  Implication.  He  who  seeks  to  nmit 
the  power  of  the  lawmakers  must  Iw  able  to 
point  out  the  particular  provision  of  the  Con- 
stitution which  contains  the  limitation  ex- 
pressed In  no  uncertain  terms. 

[6]  Our  condusUm  upon  this  branch  of  the 
case  is  that  the  board,  aftu  having  given 
preference  to  tbe  public  securities  enumer- 
ated, in  tiie  Investment  of  the  public  school 
funds,  is  duu^ed  with  the  duty  to  employ 
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tlie  residue  of  tlioae  funds  and  all  tbe  per- 
manent funds  belonging  to  the  hlj^er  edu- 
catt<nul  Institutions  and  to  tbe  reform  school, 
deaf  and  dumb  asylum,  and  capltol  building 
In  tbe  otber  securities  named,  including  first 
mortgages  upon  good.  Iroprored  farm  land  in 
this  state.  This  construction  harmonizes 
section  1  of  the  act  with  section  3,  art.  U, 
of  the  Constitutlott,  and  leaves  Intact  a  com- 
plete, workable  statute,  absolyed  from  any  of 
the  objecttons  lodged  against  Uds  plan. 

[7]  It  is  no  aignmoat  against  the  act  that 
It  falls  to  provide  for  all  the  working  de- 
tails of  this  primary  plan.  It  is  an  elemen- 
tary rule  of  law  that: 

**The  grant  of  a  specific  power  or  the  impod- 
^on  of  a  definite  duty  confera,  b;  impHcatioQ, 
aothority  to  do  whatever  ia  necessary  to  exe- 
cute the  power  or  perform  the  dutj."  36  Cyc. 
1U3. 

By  sections  1  and  2  of  the  Farm  Loan  Act 
the  specific  power  Is  conferred  and  the  spe- 
dflc  duty  Is  enjoined  upon  the  board  to  in- 
vest the  public  funds  deslffnated  therein,  in 
the  secnrltles  enumerated,  including  farm 
mortgnges,  and  whatever  authority  is  nec- 
essary to  execute  that  power  and  perform 
that  duty  Is  conferred  by  implication,  and 
matters  of  detail  are  left  to  the  board  for 
control  by  appropriate  rules  or  regulations. 

While  the  statute  declares  that  loans  made 
by  the  several  counties  shall  bear  interest 
at  6  per  cent  per  annum,  no  such  restric- 
tion Is  laid  upon  the  board.  Under  the  law 
in  force  at  the  time  the  Farm  Loan  Act  was 
adopted,  there  was  conferred  upon  the  board 
a  very  wide  discretion  In  Investing  these 
public  funds.  The  details  of  such  invest- 
ments were  not  covered  by  specific  legisla- 
tion, and  yet  it  Is  a  part  of  the  history  of 
the  state  that  the  board  experienced  no  dif- 
ficulty in  making  Investments  In  public  se- 
curities offered  by  the  state,  by  the  several 
coontles  and  by  municipalities  In  the  state. 
The  same  wide  latitude  in  matters  of  proce- 
dure is  retained  by  the  board  under  tlils 
act  It  seeks  to  classify  public  securities  and 
to  designate  such  of  them  as  may  be  employ- 
ed hereafter  for  the  Investment  of  these 
funds  to  utilize  tbe  funds  to  a  much  greater 
extent  than  heretofore,  and  to  place  the  agri- 
cultural class  In  a  more  advantageous  posi- 
tion towards  the  money  market  by  including 
farm  mortgages  as  available  securities  for 
loans.  Under  the  former  statutes  the  board 
could  invest  in  one  class  of  public  secnrltles 
bearing  S  per  cent  Interest,  and  in  another 
bearing  4  per  cent  or  less.  It  could  accept 
one  issue  and  decline  another.  It  could  go 
Into  the  market  and  bid  as  a  private  Indi- 
vidual upon  ottered  public  securities  of  the 
classes  mentioned,  or  it  could  waive  its 
right  to  bid.  So  likewise  It  may  now  exact 
6  per  cent  for  loana  made  upon  farm  mort> 
gages,  or  it  may  accept  a  lower  rate  if  In 
tbe  exercise  of  a  wise  discretion  It  deems  it 
for  the  best  Interest  of  the  state  to  do  so; 
Cor  the  pozpose  of  the  law  as  declared  in  the 


title  and  bddy  of  the  act  Is  to  secure  the  con- 
tinuous, safb  Investment  of  these  pT^Iic 
funds,  and  to  the  wisdom  and  integrity  of 
the  board  are  confided  all  matters  of  detail 
essenUal  to  the  execution  of  the  trust  in  con- 
formity with  tbe  spirit  of  the  act 

2.  The  Oootingent  Plan. 

tS]  That  tt  was  not  the  intention  of  the 
Farm  Loan  Act  to  deprive  the  board  of  all 
control  over  these  funds  and  to  commit  to  the 
several  counties  exclusive  authority  to  loan 
on  farm  mortgage  security  In  the  first  In- 
stance Is  made  as  certain  as  plain,  terse 
English  can  ever  be  made  to  express  an 
Idea.  Primarily  tbe  Investment  of  the  funds 
In  farm  mortgages  is  intrusted  to  the  board 
by  sections  1  and  2  of  the  act  and  the  board 
is  commanded  to  make  the  loans  In  the  order 
In  whldi  the  applications  are  received  by  it 
It  was  doubtless  realized,  however,  that  the 
contingency  might  arise  in  which  the  board 
would  find  itself  unable  to  employ  all  of 
these  funds  available  for  investment  In  pub- 
lic securities  and  farm  mortgages,  and  for 
the  purpose  of  supplementing  the  primary 
plan,  and,  by  bringing  the  borrower  and  lend- 
er into  closer  contact,  encourage  the  utmost 
use  of  these  funds  by  qualified  landowners 
who  might  seek  long-time  loans  at  an  attrac- 
tive rate  of  Interest  this  proviso  was  added 
to  section  2: 

"Provided,  however,  that  if  enough  of  such 
moneys  remain  on  hand  in  tbe  state  treasury 
uncalled  for,  to  warrant  them  doing  so.  the 
state  board  of  land  commissioners  shall  divide 
such  moneys  among  tbe  organized  coantieB  of 
the  sUte,  in  proportion  to  the  population,  ai 
nearly  as  may  be,  subject  to  tbe  following  pro> 
visitHU." 

Thai  follow  the  provlslfHis  for  loaning 
sudi  residue  by  the  several  counties  In  the 
event  that  the  contingency  arises  snd  the 
r^dne  on  hand  IS  sufficient  to  warrant  tlie 
board  In  making  a  division  of  It  There 
may  never  be  any  funds  for  distribution. 
Tbe  board  nu^  be  able  to  keep  all  of  the 
funds  securely  and  continuously  Invested  in 
public  securities  and  fSrm  mortgage  Tbe 
contingoicy  provided  for  In  section  2  may 
never  arise,  and  yet  it  may  arise  at  any  time, 
and  tbe  vall^ty  of  Oie  art  in  so  &r  as  it 
provides  for  this  omtlngent  plan  is  to  be 
tested,  not  by  wlut  is  certain  to  be  done  un- 
der it  but  by  what  may  be  done  under  tt 
State  ex  nA.  HolUday  v.  (^Leary,  43  Mont 
157,  115  Pac.  204. 

Whenever  the  contingency  c<mtemplated 
actually  arises,  the  apportionment  and  dis- 
tribution of  such  refddue  Is  to  be  made  among 
the  sevwal  counties  according  to  popuUtlon 
as  nearly  as  may  be  done.  AppUcatlous  toe 
loans  are  to  be  made  to  the  county  auditor 
(or,  if  there  be  no  auditor,  to  the  county 
clerk);  the  county  attorney  then  examines 
the  abstracts  of  title;  Uie  county  commis- 
sioners appraise  the  lands  offered  as  securi- 
ty, and  loans  may  be  made  directly  by  the 
county,  but  the  mOTtgages  securing  than 
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mnBt  mn  to  the  state.  No  loan  can  be  made 
upon  iand  appraised  at  less  than  $10  per 
acre,  no  loan  may  exceed  two-fifths  of  the 
ai^ralsed  value  of  the  security  offered,  and 
not  more  than  (5,000  shall  be  loaned  to  any 
one  Indlrlduftl,  association,  or  corporatlop. 

Section  8  provides  that,  if  any  county  re- 
ceiving its  distributive  share  of  these  funds 
Is  unable  to  loan  them  after  giving  the  re- 
quired notice,  ,lt  shall  return  such  funds  to 
the  board,  with  interest  thereon  for  60  days. 

Section  9  provides  that,  If  a  borrower  falls 
CO  meet  the  requirements  of  his  obligation, 
the  county  attorney  shall  foreclose  the  mort- 
gagew  The  same  section  then  proceeds; 

"If  no  other  person  shall  bid  tbe  full  amount 
due  upon  said  mortgage  upon  the  foreclosure 
sale  01  tbe  aame,  with  the  cost  and  expenses 
of  the  foreclosure  and  sale,  the  county  attorney 
or  county  auditor  shall  bid  in  tbe  land  in  the 
name  of  the  county  for  the  amount  due  and  all 
costs  and  expenses  incurred,  and  such  county 
shall  at  once  pay  to  the  state  board  of  land 
commissioners  such  full  amount  due  and  inter- 
est out  of  the  general  fund  of  the  county,  and 
if  the  same  is  not  redeemed,  as  provided  by  law, 
the  BfaeriETs  deed  shall  be  made  to  the  county 
and  the  county  shall  thereby  become  the  owner 
at  said  land." 

By  section  12  each  county  Is  made  respon- 
sible and  accountable  for  the  principal  and 
interest  of  all  moneys  received  by  it,  and  in 
case  of  loss  such  county  shall,  out  of  Its  com- 
mon revenues,  repay  the  same  to  the  board. 

Notwithstanding  such  funds  are  distribut- 
ed to  the  several  counties,  and  the  board  re- 
leases all  control  over  them,  and  the  coun- 
tlee  are  diarged  with  the  duty  to  loan  or 
return  them  with  Interest,  the  state  neverthe- 
less retains  title  to  such  funds.  They  belong 
to  the  state  in  the  sense  that  they  are  realise 
ed  out  of  the  grants  to  tbe  state  by  the  fed- 
eral government.  County  of  Des  Moines  v. 
Barker.  84  Iowa,  84. 

[9]  By  sections  8,  9,  aifd  12  <tf  the  Farm 
Loan  Act  every  ooun^  la  made  primarily 
liable  for  the  funds  rec^ved  by  it  It  is  re- 
quired by  sectioii  8  to  return  the  funds  if  no 
loans  are  mad^  In  wbidi  svent  It  most  pay 
Int^est  for  60  days  out  of  its  revenues  rais- 
ed by  g»enU  taxatton,  though  it  receives  no 
benefit  from  the  transaction  whatever.  By 
section  9  it  is  constltated  a  statutory  guar- 
antor of  ere^  loan  made  by  It  If  the  bor- 
rows fiills  to  pay  iwincipal  w  interest  the 
county  is  ultimately  liable  for  the  loss  or 
deficiency,  notwithstanding  tbe  Constltation 
in  section  1,  art  13,  provides: 

"Neither  the  state,  nor  any  county,  dty,  town, 
municipality,  nor  other  subdivision  of  the  state 
shall  ever  give  or  loan  its  credit  in  aid  of,  or 
make  any  donation  or  grant,  by  subsidy  or  oth- 
erwise, to  any  individual,  association  or  corpo- 
ration, or  become  a  subscriber  to,  or  a  share- 
holder in,  any  company  or  corporation,  •  •  • 
except  as  to  such  ownership  as  may  accrue  to 
the  state  by  operation  or  provision  of  law." 

[10,11]  Tbe  primary  liabiUty  for  tbe  In- 
tegrity of  funds  distributed  ts  sought  to 
be  fastraed  upon  the  counties  by  this  act 
while  the  ConatltutlMx  imposes  such  liability 


upon  the  state.  Sections  S  and  12,  art  11. 
By  the  terms  of  this  act  a  county  Is  compel- 
led to  pay  out  of  its  general  revenues  raised 
by  taxatltm  aA  the  expense  of  <^ratlng 
under  this  plan,  including  interest  on  funds 
not  loaned,  and  the  principal  and  Interest 
of  loans  foreclosed  (in  the  absence  of  another 
purchaser  at  the  foreclosure  sale),  except- 
ing only  the  cost  of  abstract  and  recording 
fee :  and  if  the  funds  to  make  these  payments 
are  not  on  hand  in  the  county  treasury,  the 
county  must  perforce  Issue  Its  warrant  or 
evidence  of  indebtedness,  and  all  Uiia  without 
reference  to  Its  outstanding  obUgatima 
Section  5,  art  13,  of  the  Constitution  limits 
the  indebtedness  whi<!h  a  oonnl7  may  incur 
for  any  purposes  whatever  to  an  amount  mA. 
exceeding  6  per  cent  ot  the  value  oi  its 
taxaUe  property;  but  the  act  in  auestion 
makes  no  distinction  between  the  county 
which  has  reached  the  limit  of  Indebtedness 
and  tbe  one  which  taas  not  It  attempts  to 
impose  this  additional  burden  jxeon  all  alike, 
doubtless  to  avoid  the  charge  that  the  meas- 
ure Is  obnoxioua  class  legislation.  The  bor- 
rower who  secures  bis  loan  from  the  county 
becomes  indebted  to  tbe  state,  not  to  the 
county.  His  obligation  runs  to  tbe  state  and' 
his  mortgage  Is  made  to  tbe  stete;  but  by 
this  act  the  county  is  compelled  to  raise  by 
taxation  numey  to  extingulshi  the  private 
debt  of  a  delinquent  borrower  to  tbe  stete, 
notwithstanding  tbe  Constitution  forbids  It 
to  do  so. 

Whatever  may  be  said  of  other  provisions 
constituting  this  plan — ^for  tnstence,  of  the 
provision  of  section  2  requiring  the  funds  to 
be  distributed  to  the  several  counties  accord- 
ing to  population,  without  any  means  availa- 
ble to  the  board  for  ascertaining  the  popula- 
tion, or  of  the  provision  of  section  3  requir- 
ing the  board  to  relinquish  control  of  these 
funds  without  any  additional  security  from 
the  coimty  treasurer  who  receives  the  funds 
for  the  county,  or  of  the  provision  of  section 
2,  Bubd.  (c),  requiring  the  county  auditor  to 
give  public  notice  of  the  funds  on  hand  avail- 
able for  farm  loans,  and  the  aj^rentiy  con- 
tradictory provision  of  section  6  which  re- 
quires such  notice  to  be  given  by  the  county 
commissioners,  or  of  the  provision  of  section 
10  which  requires  the  county  in  its  own  name 
to  give  a  release  and  satisfaction  for  a  debt 
due  to  tbe  stete  and  paid  by  the  borrower,  or 
ot  the  provision  of  section  6  (a)  which  at- 
tempts to  Impose  upon  a  Judicial  <^cer  pure- 
ly ministerial  duties— this  mndi  is  certain; 
Sections  9  and  12  violate  the  plala  mandates 
of  tbe  Ocmstitution. 

It  ts  beyond  the  power  of  legislation  to 
compel  ft  county,  or  the  several  coonttes,  to 
assume  a  burden  imposed  upon  tbe  stete  it- 
self by  terms  ct  tbe  CcMuUtottm  whidi  an 
mandatory  and  i^biUtory. 

A  county  cannot  be  compelled  to  loan  its 
credit  In  aid  of  an  individual  or  to  nuifce 
good  the  loss  incurred  by  a  delinquent  bor- 
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rowtir'a  ^nie  to  dlfidiarge  bis  obUffation  to 
the  state. 

Tbe  coDQt^  which  has  already  reached  the 
coDStitutloDal  limit  of  Indebtedness  cannot 
be  bardened  by  further  llablUtles  of  this 
character  imposed  by  statute,  or  at  all,  with- 
out an  amendment  to  tbe  Constitution  Itself. 

[12]  Taxes  Imposed  and  collected  by  a 
ojonty  can  be  expended  only  for  public  pur- 
poses. Const.  S  11>  art.  12.  They  cannot  be 
diverted  to  liquidate  the  debt  of  a  private 
IndirldnaL 

Whether  tbe  invalid  provisions  of  sections 
9  and  12  shall  operate  to  defeat  the  contin- 
gent plan  depends  apon  the  answer  to  the  in- 
quiry: Are  tbose  i^Tislfxw  so  Intimately 
related  to  the  remaining  portions  of  the 
statute  creating  tbe  plan  that  it  may  be  said 
fUrly  tbey  were  an  inducement  to  tbe  law- 
maker to  proTlde  the  plan? 

[13, 14]  In  construing  a  statute  the  court 
most,  if  posslUe*  ascertain  and  carry  into 
effect  the  intaiUon  of  the  Legislature  enact- 
ing It  (Power  r.  Board,  7  Mont  82, '14  I^c. 
668);  and  sudi  intention  is  to  be  gathered 
from  the  terms  of  the  statute,  wh^  oonsid- 
eied  in  tbe  light  of  snrroundli^  drcum- 
■tances  (Jayi  t.  School  District  Na  1,  24 
Hont.  21&,  61  Pac.  250).  In  so  far  as  we  are 
able  to  ascertain  the  Intention  of  the  law- 
makers In  providing  fbr  this  contingent  plan, 
it  would  seem  reasonably  certain  ttiat  the 
t»ovlslons  requiring  the  county  to  be  respoo- 
^le  and  aooonntable  for  the  funds  received 
by  it  and  to  guarantee  eaCh  loan  made  by  It 
were  intended  to  ctmstitute  the  mainstay  or 
principal  support  of  the  entire  plan.  So 
long  as  tbe  funds  are  committed  to  tbe  cus- 
tody of  the  board  for  investment,  the  state 
caaranteea  their  Integrity  under  the  provi- 
sions of  tbe  Enabling  Act  and  the  Constltn- 
tion  requiring  it  to  do  so;  but  when  by  the 
terms  of  this  plan  tbe  board  is  required  to 
relinquish  entire  control  and  the  county, 
tlirougb  its  officers,  assumes  exclusive  man- 
agement, the  guaranty  of  the  funds  by  the 
coonty  was  apparently  deemed  necessary  to 
their  safety  and  security  and  wlthont  which 
th«  plan  would  never  have  been  devised. 
Under  this  view,  the  entire  plan  must  be 
deemed  abortive,  and  the  etatnte,  in  so  far  as 
it  provides  for  it,  unconstitutional  and  void. 

[11}  The  people  of  this  state,  acting  as  a 
legislative  body,  can  no  more  transgress  the 
provisions  of  the  state  Constitution  than  can 
their  representatives  in  tbe  L^^lative  As- 
s«Dbly.  Tbe  terms  of  the  Constitution  can 
be  changed  or  modified  only  In  the  manner 
indicated  In  article  19  of  the  C<Histltution. 

[II,  17]  But  it  does  not  follow  that  because 
tMs  contingent  plan  must  be  disregarded  the 
«itlre  act  is  invalidated.  The  req)ectlve 
portions  of  the  act  providing  the  two  plans 
are  entirely  distinct ;  that  is  to  say,  the  pro- 
vlidona  constituting  the  primary  plan  are  la 
no  wise  dependent  for  their  vitality  upon  the 


remainder  of  tbe  act.  The  primary  plan  Is 
complete  in  itself,  and  will  not  be  affected  by 
a  disregard  of  the  remaining  portions  of  tbe 
act  The  rule  applicable  here  was  stated  by 
this  court  In  Dunn  t.  City  of  Great  Falls,  13 
Mont  68,  31  Pac.  1017,  as  follows: 

"If,  when  the  uncoDbtltntional  portion  is  strick- 
en out  that  which  remains  is  complete  in  itself, 
and  capable  of  being:  executed  in  accordance 
with  the  apparent  legislative  intent,  wholly  in- 
dependent that  which  was  rdected,  it  must 
be  sustained."  Hill  v.  Rae,  62  Mont.  378,  158 
Pac.  826, 

Under  the  views  herein  expressed,  the 
county  audittw  of  Cascade  county  ts  not  a 
necessary  or  proper  party  to  this  proceeding, 
and  he  Is  dlsmlned  from  farther  considera- 
tion. 

The  peremptory  writ  will  Issue  directed  'to 
the  remaining  defoidants  constituting  the 
state  board  of  land  commissioners,  command- 
ing them  to  receive  and  consider  the  applica- 
tion of  this  relator,  and  to  tolie  sncb  further 
steps  as  will  render  eifective  the  primary 
plan  of  the  Farm  Loan  Act  as  indicated 
herein. 

SANNBRp  J.,  oncan. 

BBANTLT.  O.  X  While  I  did  not  hear  the 
argument  in  tbls  case^  X  have  examined  care- 
fully the  pTOTlskms  of  tbe  statute  and  the 
secti<nu(  of  the  Constitutloa  t^^  wbicb  its 
nlidity,  must  be  determined.  I  am  satisfied 
that  Mr.  Justice  HOIjLOWAT  has  sUted  the 
only  craiclusion  permissilde,  and  therefore 
concur  therein. 


m  Idaho,  sro 

In  re  DBAINAGB  DIST.  NO.  1  OF  CANTON 
COUNTY. 

BDRT  at  al..  Drainage  Com'ra,  v.  FARMEBS* 
OO-OPBBATIVB  CANA^  CO.  et  al. 

(Supreme  Court  of  Idaho.   Aug.  19,  1916.  On 
Rehearins,  Dea  18, 1916.) 

L  Dbains  «=s>70— Spbcui.  Assbssmbmts— Er- 
uption. 

A  canal  or  Aitdh  company  corporation  not 
organized  for  profit  and  by  statute  exempt  from 
geoeTal  taxation  la  not  relieved  from  liability  for 
assessments  for  the  construction  of  a  drainage 
system  required  to  protect  tbe  lands  under  it 
from  becominx  alkaline  or  water-logged,  for  tbe 
drainage  of  land  where  such  canal  or  ditch  com- 
pany contributes  by  seepage  or  otherwise  to 
make  such  drainage  system  necessary. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  {  74;  Dec.  Dig.  «ft=>70.] 

2.  GonsTTrunoNAL  Law  «=p290(1)  —  Dbaiits 
«=»70— ASSESBlOEIfTS— IiiposmoTf. 
HoM,  that  tbe  assessment  made  by  the  com- 
missioners.  so  far  as  the  waste  ditch  is  concern- 
ed, is  not  directly  against  such  ditch,  but  against 
tbe  corporation  by  reason  of  its  being  relieved  of 
the  necessity  or  burden  of  maintaining  such  waste 
ditch,  or  keeping  it  in  repair. 

[Ed,  Note.— For  other  cases,  see  Ooostitotional 
Law,  Cent  Dig.  11  871,  874,  875;  Dea  Dig.  «S3» 
290(1) ;  Drains,  Cent  IHg.  |  74;  Dee.  Dig.  4s» 
70.1 
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5.  Drains  4=»71  —  Aflsissianm  —  "Spboiai. 

Benbpttb.'* 
Special  beaeSta  for  which  a  canal  or  ditch 
eompan?  may  be  assessed,  aa  distioRuished  from 
general  benefits,  are  whatever  increase  the  value 
of  the  land  or  eaaement  or  relievo  it  from  a  bur- 
den. 

[Ed.  Note.— For  other  cases,  see  Drains,  Gent. 
Dig.  I  74;  Dec.  Dig.  ^71. 

For  other  definitions,  aee  Words  and  Phrases, 
First  and  Second  Series,  Special  Benefits.] 

4.  DuiNB  «S976— AssBSiraaHXS— HoDB  or  As- 
sessment. 

Held,  that  the  rights  of  way  of  the  respond- 
ents are  easemcDts,  and  it  was  proper  for  the 
commissioners  to  consider  each  right  of  way  as 
one  entire  easement  and  the  provisions  of  sec- 
tion 9  (Sess.  Laws  1013,  p.  63)  does  not  require 
that  each  right  of  way  or  eaaement  shell  be  di- 
vided up  into  small  parcels  and  the  assessment 
fixed  against  each  parcel. 

(Ed.  Note.— For  other  cases,  see  Drains,  Gent. 
Dig.  6S  76-81;  Dec.  Dig.  ®»76.] 

6.  Dbains    €=>82(5)— AKREsssreNTS— Pbocekd- 
iN«s  TO  Annul  ob  Set  A.side. 

Held,  that  the  question  as  to  whether  such 
assessments  are  arbitrary,  unjust,  and  void  be- 
cause of  the  amounts  assessed  is  not  before  this 
courL  The  question  presented  is  as  to  whether 
any  assessment  whatever  against  such  corpnra- 
tion  can  be  legally  made  under  the  facts  of  this 
case. 

[Ed.  Note.— For  other  cases,  see  Drains,  Gent. 
Dig.  H  84,  86;  Dec.  Dig.  «=»82(6).] 

6.  Dbains  ^=382(1)  — Dbainaoe  Dibtbicts  — 
assessmknts. 

The  question  of  the  reaxonableoess  or  un- 
reasonableness of  the  assessment  levied  against 
the  respondents  is  a  matter  that  the  law  has  pro- 
vided may  be  determined  oo  the  trial  of  the  is- 
sues of  fact  before  a  jury  under  proper  instruc- 
tions, and  the  determination  of  toe  commission- 
ers must  be  construed  as  prima  facie  correct  as 
to  the  amount  of  such  assessments  until  the 
proper  court  has  held  otherwise. 

[Ed.  Note.~-For  other  cases,  see  Drains,  Oe&t. 
Dig.  I  87;  Dec.  Dig.  «»82(1).] 

7.  Watbbs  and  Watbb  Goubses  «s9262— Ibbi- 

OATioN  Ditches— SEEPAOE—"REspossiBtj;." 
Held,  that  tjie  word  "responsible."  as  used 
in  section  Da  (Sess.  Laws  1015,  p.  124).  to  wit, 
that  "such  lands  are  responsible  for  damages  to 
lower  lands  from  seepage  and  saturation  by  irri- 
gation water,"  may  be  construed  to  mean  pbyai- 
cal  responsibility  whether  legally  liable  for  dam- 
ages under  the  law  or  not. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent.  Dig.  S'323;  Dec.  Dig.  ^ 
262. 

For  other  definitions,  see  Words  and  Phrase*, 

First  and  Second  Series,  Hesponsible.] 

B.  Dbains  ^=>67  —  Dbaihaob  DrsTBici^Pow* 

KB  OF  LbOISLATUBIL 

Held,  that  the  Legislature  has  authority  un- 
der the  provisions  of  the  Constitution  to  provide 
for  assessments  for  the  construction  of  a  drain- 
age system  in  a  drainaire  district  and  make  all 
lands  or  easements  within  such  districts  subject 
to  such  assessmeata  that  are  physically  respon- 
sible for  damages  that  resnlt  from  seepage  or 
percolation  of  water  from  lands  or  canals  or 
easements  therein. 

[Ed.  Note.— For  other  cases,  see  Drains.  Gent 
Die-  a  78,  76,  91 ;  Dec.  Dig.  ^67.] 

9.  DBAnn  «=»T<^ABBi!8SiiXNTs— Ganal  Cou- 
pahhs. 

Where  water  escapes  either  by  seepage  or 
percolation  from  a  ditch  or  canal  to  the  injury  of 


another,  and  a  drainage  system  Is  necessary  to 
protect  the  lower  land  from  becoming  alkaline 
or  water-logged,  proper  assessments  may  be 
made  against  such  canal  or  ditch  to  assist  in  the 
construction  of  a  drainage  system  that  will  pro- 
tect lower  lands  from  damage  because  of  such 
seepage  or  percolation. 

[Ed.  Note.— For  other  eases,  see  Drains,  Cent 
Dig.  S  74 ;  Dec  Dig.  e=»70J 

On  Rehearing. 

10.  SEVIBSAL— ReUAND— DiRBCTTONfl. 

Betd,  upon  rehearing,  that  the  order  of  Ae 
lower  court  appealed  from  in  this  case  he  re- 
versed, and  that  the  cause  be  remanded  for  trial, 
with  direction  to  the  lower  court  to  frame  the 
necessary  issues  by  allowing  proper  amendments 
to  all  pleadings,  and  that  evidence  be  received 
touching  the  liability  of  respondents,  as  well  as 
that  of  all  other  property  owners  claimed  to  be 
liable  to  assessment  for  the  purpose  of  making 
the  proposed  improvement  whether  now  in  the 
district  or  properly  eonght  to  be  included  there- 
in, and  that  the  conclusions  of  the  court  as  an- 
nounced in  its  opinion  followins  the  original 
hearing  be  not  deemed  to  he  the  law  of  the  case 
or  as  binding  upon  the  trial  court  upon  tbe  trial 
of  this  case:  this  court  reserving  the  right  to 
place  aJ  final  coDstruction  upon  the  legislative 
arts  involved  in  this  proceedins  when  the  whole 
matter  relating  thereto  has  been  properly  sut^ 
mitted  to  it 

Appeal  from  District  Court,  Canyon  Coun- 
ty ;  Ed.  L.  Bryan,  Judge. 

In  the  matter  of  Dralnase  District  No.  1 
of  Conymi  County.  Protest  by  tbe  Farmers^ 
Co-OperatiTe  Canal  C<Hnpany  and  the  Noble 
Ditch  C<»npany  against  an  assessment  by  C 
G.  Burt  and  others,  commissioners  of  tbe 
district  From  an  order  setting  aside  tbe 
assessment,  the  commissloneis  appeaL  Re- 
versed and  remanded,  with  directions. 

Harry  3.  Kessler,  of  Boise,  for  appellants. 
Richards  A  Hags,  of  Boise,  for  respondents. 
B.  F.  Neal,  of  Bois^  amicus  curin. 

SULLIVAN,  C.  J.  This  Is  an  api>eal  from 
an  order  of  the  district  court  sustaining  the 
remonstrance  of  the  Farmers'  Co-Operatlve 
Canal  Company,  a  corporation  (which  will 
hereafter  be  referred  to  as  the  Canal  Com- 
pany), and  the  remonstrance  of  the  Noble 
Ditch  Company,  a  corporation  (whlcb  will 
hereafter  be  referred  to  as  the  Ditch  Com- 
pany), against  the  assessments  of  benefits 
against  the  rights  of  way  of  each  of  said 
companies,  by  which  order  tbe  court  adjudged 
and  held  null  aod  Toid  such  assessments,  and 
ordered  such  assessments  stricken  and  ex- 
cluded from  the  report  of  the  commissioners 
of  drainage  district  No.  1,  Canyon  county, 
which  board  of  commissioners  was  appointed 
by  said  court  for  the  purpose  of  assessing 
the  benefits  to  tbe  several  corporations  and 
persons  owning  land  and  property  in  said 
drainage  district  The  following  facts  ap- 
pear from  the  record; 

After  the  organization  of  said  district  and 
the  appointment  of  said  board  of  commission- 
era,  they  entered  upon  tbe  discbarge  of  their 
duties.    They  employed  an  engineer  and 
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nrreyor  for  the  purpose  of  securing  and  com- 
piling the  necessary  data;,  examined  the 
lands  Included  within  the  boundaries  of  the 
district,  determined  and  assessed  benefits 
against  each  tract  of  land,  made  their  report 
to  the  court,  and  asked  for  the  confirmation 
thereof.  In  this  report  the  commissioners 
assessed  benefits  against  the  respondent 
corporations,  and  thereupon  said  corporations 
filed  remonstrances  against  the  confirmation 
of  said  r^wrt,  and  the  lower  court  sustained 
such  remonstrances  and  dismissed  the  pro- 
ceedings as  to  said  two  respondents. 

The  report  of  said  conmisalonerB  was  made 
In  conformitr  with  section  9  <tf  tlie  Drainage 
Act  of  1913.  The  report  contains:  (1)  The 
.  route  and  location  of  the  proposed  drainage 
^stem ;  OS)  the  estimated  cost  of  the  pro* 
posed  wo^  as-  $117344;  (3)  the  prc^ble 
rearlf  cost  of  keeping  the  drainage  district 
1q  repair  as  $1,000;  (4)  a  list  of  the  lands 
timt  will  be  inji^ed  for  right  of  way,  etc.,  and 
the  anioout  of  such  Injury  as  $3,219.01 ;  (5) 
the  estimated  aggregate  benefits  to  the  land 
wfthln  the  district  from  the  construction  of 
said  works  as  $589,220,  and  the  Ust  of  the 
lands  that  will  be  benefited  and  the  amount 
of  such  benefit  set  opposite  the  description  of 
each  tract;  (6)  a  list  of  municipalities  and 
corporations  which  the  commissioners  had 
determined  would  be  especially  l>enefited  by 
the  proposed  drainage  system,  together  with 
a  deecriptlon  of  the  lands  belonging  to  such 
corporations  and  the  amount  of  benefits 
sssessed  against  each ;  (7)  a  determination  of 
the  proposed,  permanent  boundaries  of  the 
district 

The  benefits  assessed  against  the  farm 
lands  in  the  district  range  between  $3S  and 
(40  a  year  per  acre,  and  the  assessments 
theretm  between  $7  and  $8  per  acre. 

It  appears  that  the  reqwndeiU  corporations 
are  irrigation  crarporations  owning  canals 
which  take  water  out  of  the  Payette  river  and 
carry  It  In  the  main  canals  through  the 
drainage  distrifit  and  deliver  It  to  fanners 
farther  down  the  valley.  The  Canal  Com- 
Peoy  has  a  right  of  way  within  the  district 
7.61  miles  in  loogth  and  100  foet  in  width, 
ud  ahso  a  waste  ditch  2%  mUes  In  length 
and  2  rods  In  width.  The  Ditch  Company  has 
witUn  the  district  a  right  of  way  for  its 
ditch  7.41  miles  in  length.  A  portion  of  it 
Is  100  feet  in  width  and  the  remainder  75 
feet  lu  width.  The  amount  of  benefits  de- 
termined by  the  commissioners  against  the 
Canal  Company  was  $100,000,  and  the  as- 
Mssment  is  one-fifth  of  that  amount  or 
$^,000.  and  the  benefits  to  tbe  Ditch  Com- 
pany $50,000,  and  the  amount  of  assessments 
^000,  and  the  net  benefits  assessed  against 
iMth  companies  result,  qufMing  from  the  com- 
nlarioiers'  report.  In  their  "being  relieved 
from  reipMiMbUlty  for  damages  done  to  low 
lutds  from  seepage,  saturation  by  Irrigation 
Iv  water  from  canal  on  high  land,  and  the 


necessity  for  carrying  off  waste  water  from 

canal." 

The  amount  of  the  assessments  against  the 
respondent  corporations  is  not  an  issue  on 
this  appeal.  The  sole  question  here  for  de- 
termination la  whether  or  not  assessments 
of  the  nature  specified  and  made  by  tbe  com-' 
mlssionera  can  be  levied  against  such  coi> 
porations,  and  the  determination  of  that 
question  requires  a  construction  of  the  Drain- 
age Act  and  its  amendments. 

The  constitutionality  of  the  act  known  as 
tbe  Drainage  District  Law  (see  Sess.  Laws 

1913,  p.  68),  under  whlcA  said  drainage  dis- 
trict was  oi^anlzed,  was  before  this  court  In 

1914,  See  In  re  Drainage  Dist  No.  1  of 
Canyon  County,  26  Idaho,  311,  143  Pac.  299, 
L.  R.  A.  191SA,  1210,  where  it  was  held  that 
said  act  Is.  ccmsUtutlonaL  In  1915  the  Leg- 
islature amended  sections  7  and  24  of  said 
drainage  law  and  added  thereto  section  9a. 
Sess.  Laws  1915,  "p.  124. 

The  commissioners  determined  from  the 
information  they  had  that  tbe  two  respondent 
companies  were  largely  recfponslble  for  the 
damage  and  injury  to  the  lands  within  said 
drainage  district,  and  based  their  assess- 
ments against  them  on  the  theory  and  under 
the  authority  ct  section  9  of  the  original 
drainage  law  of  1913  (see  Sess.  Laws  1913, 
p.  63),  and  added  sectlcni  9a  which  was  an 
amendment  to  the  original  act  (see  Sess.  Laws 

1915,  p.  124). 

Subdivision  6  ofseotion  9  of  said  act  directs 
the  commissioners  to  "apportion  and  assess 
the  estimated  cost  of  the  same  [drainage]  on 
the  lands  so  benefited  by  setting  opposite  the 
correct  description  of  each  tmct,  lot  or  ease- 
ment, the  portion  of  such  cost  assessed  as 
boiefits  thereon.  *  •  •  And  If  any  munic- 
ipality or  corporation  should  In  their  Judg- 
ment bear  a  part  of  the  expense  or  as  such 
will  derive  a  public  or  special  benefit  from 
the  whole  or  any  part  of  such  proposed  work, 
they  shall  so  report  and  assess  the  amount 
of  such  benefits."  Under  the  provisions  of 
that  section  the  commissioners  are  given  two 
grounds  on  which  they  may  base  assessments: 
First,  against  the  land  or  any  easement  there- 
in as  such;  second,  against  municipalities 
or  corporations,  on  the  theyry  that  they  may 
be  especially  benefited  Independent  of  any 
land  owned  or  possessed. 

In  said  report  of  the  commissioners  the 
respondent  companies  are  listed  as  corpora- 
tions receiving  special  benefits ;  but,  on  the 
other  hand,  the  particular  land  they  own 
within  the  district  is  described  and  the 
amount  of  assessment  set  opposite  such  de- 
scription so  that  tbe  assessments  can  be  'con- 
sidered either  as  being  against  corporations 
that  are  especially  benefited  or  against  the 
land  owned  by  them  that  Is  benefited.  .  Tbe 
report  of  the  commissioners  Is  so  framed  as 
to  make  either  jHrovlsirai  of  the  law  anillcable 
to  the  respondents.  In  a&ld  report  the  nature 
of  the  benefits  Is  specified  substantlalljr  In 
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the  lansniage  of  said  added  section  9a,  which 
Is  a;*  follows: 

"In  determining  the  amount  which  each  tract 
of  land  will  be  benefited  by  such  proposed  drain- 
age system  the  commissioners  shall  consider  the 
damage  done  to  low  land  from  seepage  and  satu- 
ration by  irrigatioD  water  from  liigh  land,  and 
the  necessity  for  the  carrying  oS  of  waste  water, 
and  such  high  lands  shall  be  coOi;idered  aa  being 
benefited  to  the  extent  and  in  the  amount  that 
such  lands  are  responsible  for  damage  to  low 
lands  from  seepage  and  saturation  by  irrigation 
water." 

It  appears  that  the  commlsdoners  act«d 
on  the  theory  that  subdlvlslOD  6  of  section  9, 
above  quoted,  and  section  9a  directed  or  com- 
manded them  to  do  as  they  have  done  in 
making  said  assessments,  and  that  said  pro- 
visions of  section  9  required  them  to  ass^, 
for  the  purpose  of  bearing  a  share  ot  the 
cost  of  the  constraction  of  the  proposed 
drainage  works,  lands  that  would  be  benefit- 
ed, also  all  municipalities  or  corporations 
that  would  derive  a  public  or  special  benefit 
from  such  works,  and  that  section  9a  declar- 
ed the  law  or  rale  for  equitable  determlna- 
Uon  and  assessing  spei^l  benefits  in  cases 
where  seepage  or  saturation  by  Irrigation  wa- 
ter contributed  to  the  necessity  for  a  drain- 
age system. 

The  respondent  corporations  have  filed 
separate  remonstrances.  That  of  the  Canal 
Company  la  considerably  longer  than  that  of 
the  Ditch  Company,  and  contains  some  17 
paiagrapbs.  which  Include  all  of  the  objec- 
tions urged  by  the  Ditch  Company  and  sev- 
eral additional  ones.  The  principal  objec- 
tions presented  by  said  remonstrances  are 
substantially  as  follows: 

(1)  That  the  Canal  Company  Is  a  corpora- 
tion, not  organized  for  profit,  and  that  It  is 
simply  a  trustee  for  the  farmers  who  use  the 
water  carried  through  the  ditch,  and  that 
such  water  and  the  easement  In  the  canal  are 
appurtenant  to  the  land  irrigated,  and  there- 
fore the  Canal  Company  or  corporation  is 
not  assessable  separate  and  apart  from  the 
land  using  the  water. 

(2)  That  Inasmuch  as  the  Canal  Company 
has  a  waste  ditch  which  not  only  cannot  be 
benefited,  but  will  actually  be  destroyed  by 
the  drainage  system,  therefore  the  assess- 
ment against  it*  la  Improper  and  void. 

(3)  That  the  Canal  Company's  lands  have 
not  been  assessed  by  setting  opposite  each 
tract  of  land  the  benefits  assessed  thereon. 

(4)  That  Inasmuch  as  the  estimated  bene- 
fits to  the  Canal  Company  amount  to  about 
(1,000  per  acre,  such  assessment  Is  arbitrary, 
unjust,  and  therefore  void. 

(5)  That  the  alleged  benefits  are  prospec- 
tive, conjectural,  and  therefore  void. 

[1]  1.  As  to  the  first  objection.  Counsel 
for  appellants  concede  that  the  purpose  of 
said  canal  corporation  is  merely  to  hold  the 
legal  title  to  the  canal  and  appurtenant  wa- 
ter rights  In  trust  for  the  farmers  and  users 
of  water,  but.  on  the  other  hand,  it  Is  con- 
tended that  these  famwES  have  taken  It  upon 


themselves  to  organize  the  Canal  Company 
for  convenience  and  economy  In  operating 
their  system  of  Irrigation;  that  the  corpora- 
tion itself  is  a  legal  entity  recognized  by 
law,  which  the  farmers  by  their  act  of  Incor- 
poration voluntarily  created  for  convenience 
and  economy.  And  It  Is  also  contended  that 
no  action  will  lie  against  the  various  stock- 
holders of  said  corporation;  that  the  cor- 
poration holds  the  legal  title  itself  and  is  re- 
si)on8lble  for  the  repair  and  upkeep  of  the 
canal,  and  that  If  such  canal  by  breakage  or 
seepage  damages  any  owner's  land,  It  is  the 
Canal  Company  that  Is  sued  and  is  in  law 
the  only  proper  party  to  sue,  and  that  all 
taxes  and  assessments.  If  any,  against  the 
canal  system,  as  distinguished  from  the  land, 
under  the  canal,  are  properly  assessed  and 
levied  against  said  corporation;  and  It  Is 
contended  that  it  therefore  follows  that  If  the 
system  of  drainage  affords  relief  from  lia- 
bility for  damages  of  lessens  the  expense  of 
maintenance,  it  is  the  corporation  that  is 
benefited. 

Counsel  for  respondents  contend  that  said 
canal  and  dltdi  companies  are  not  organized 
for  profit  and  are  exempt  under  the  law  from 
taxation,  and  it  may  be  inferred  from  the 
argument  in  their  printed  brief  that  they 
claim  that  exemption  from  taxation  carries 
with  it  exemption  from  special  assessmeota 

It  Is  a  well-recognized  rule  that  a  con- 
stitutional or  statutory  exemption  from  tax- 
ation is  generally  held  to  apply  only  to  tax- 
ation for  the  general  purposes  ot  government, 
city,  county,  or  municipality,  and  not  to  re- 
lieve from  liability  for  local  assessments  for 
municipal  and  other  like  improvemoits.  12 
Am.  &  Engl  En(7*  of  L.  314,  and  caaea  dted; 
also  People  v.  Pitt.  160  N.  T.  521,  62  N.  8. 
662,  68  L.  R.  A.  372,  and  authorities  dted. 

There  Is,  therefore,  nothing  in  the  conten- 
tion of  counsel  that  because  canal  and  dltdi 
companies  are  exempt  from  taxation  that 
that  exMupts  them  from  special  assessments 
for  Improvements. 

[2]  2.  We  will  next  consider  the  contention 
that  the  waste  ditch  of  the  Canal  Company 
will  not  be  benefited,  but  will  actually  be 
destroyed  by  the  drainage  system,  which  con- 
tention applies  only  to  the  Canal  Company. 

It  appears  that  the  Canal  Company  has 
and  is  required  to  keep  up  for  the  purpose  of 
carrying  off  its  surplus  water  a  waste  ditcto 
about  2%  miles  long  and  2  rods  wide,  whldi 
costs  the  Canal  Company  considerable  money 
each  year  to  clean  and  maintain,  and  it 
seems  that  It  was  the  theory  of  the  commis- 
sioners that  with  the  construction  of  the  pro- 
posed drainage  system,  such  system  would 
largely  take  care  of  the  surplns  water  and 
relieve  the  Canal  Company  from  maintaining 
at  least  the  principal  portion  of  said  waste 
ditch  and  thus  would  be  a  saving  and  beoeflt 
to  the  Canal  Company.  Counsel  for  Out 
Canal  Company  contended  that  by  the  omh 
struction  ot  the  pnq^osed  drainage  systos 
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said  drainage  dltcb  would  become  unneces- 
sary and  useless,  and  therefore  of  no  value, 
and  that  the  construction  of  the  drainage 
system  would  deprive  them  of  proper^  with- 
ont  due  process  of  law. 

There  is  nothing  In  this  contention,  if  it  be 
tme  that  the  drainage  syston  would  relieve 
the  Canal  Company  of  the  burden  of  keeping 
up  and  malntainiiv  said  waste  ditch.  The 
assessment  made  by  the  commissioners  Is  not 
against  the  waste  dltdi,  as  such,  but  against 
the  corporation  br  reason  of  being  relieved 
of  the  necessitar  or  burden  of  maintaining  the 
waste  dlt^  It  ai^mrs  to.  us  that  this 
wonld  be  clearly  a  qwdal  benefit 

In  the  text  (9  R.  O.  L.  p.  664)  it  ts  Stated  as 
fbllows: 

"Special  benefits  for  which  a  landowner  may  be 
messed,  as  dtstia^ished  from  general  benefits 
for  which  he  may  not  be  assessed,  are  whatever 
iecrease  the  value  f>t  the  land,  relieve  it  from  a 
burden,  or  nuke  It  especially  adapted  to  a  pn^ 
pon  whfdi  enhances  Its  value." 

To  the  same  effect  Is  Llpes  t.  Hand,  104 
Ind.  508,  1  N.  E.  871,  4  N.  B.  160,  Heffner  v. 
Cass  &  Morgan  Counties,  193  lU.  430,  62  N.  E. 
201,  58  L.  R.  A.  353,  and  notes  to  the  latter 
case. 

[3]  3..  The  third  objection  la  to  the  effect 
that  the  Canal  Company's  lands  have  not 
been  assessed  by  setting  opposite  each  tract 
of  land  the  benefits  assessed  thereon.  By 
referring  to  section  0  (Sess.  Laws  1913,  p. 
Q3)>  it  will  be  observed  that  the  amount  of 
assessment  Is  to  be  set  "opposite  the  correct 
descriptltKi  of  each  lot,  tract,  or  easement" 
The  lights  of  way  of  the  respondents  are 
easemeuts,  and  it  Is  proper  to  consider  each 
right  of  way  as  one  entire  easemenL  The 
statute  does  not  require  that  e&cHi  right  of 
way  or  easement  shall  be  divided  up  into  small 
parcels  and  an  assessment  fixed  against  each 
parcel.  See  In  re  Johnson  Drainage  Dlst  No. 
0,  141  Iowa,  380,  118  N.  W.  380. 

[4]  4.  The  fourth  contention  Is  that  since 
the  assessment  against  the  Canal  Company  is 
120,000,  and  that  against  the  Ditch  Com- 
pany is  $10,000,  and  that  the  Canal  Com- 
pai^s  right  of  way,  figured  on  the  acreage 
basis,  would  be  assessed  at  $200  per  acre  and 
the  Dlt^  Company's  at  $100  per  acre,  such 
aasesameata  would  be  arbitrair,  unjnst  and 
void. 

As  before  stated,  the  question  as  to  wheth- 
er such  assessments  are  arbitrary,  unjust, 
and  void  because  of  the  amount  Is  not  before 
this  court  in  this  proceeding.  The  findings 
of  the  commission  no  doubt  were  based  on 
some  evidence,  and  this  court  cannot  in  this 
jffoceeding  determine  whether  they  are  ar- 
Wtraiy  and  unjust  without  the  evidence  that 
the  commissioners  had  before  them. 

It  was  held  in  Reclamation  District  No.  70 
V.  Sherman,  11  Cel.  App.  S89,  105  Pa&  277. 
that: 

"The  duty  of  the  commissioDers  Is  to  make  an 
estimate  of  the  whole  expense  of  the  proposed 
reclamurion  works,  and  then  assess  the  lands  em- 
braced in  the  district  in  proportion  to  the  whole 


expense  thereof  and  according  to  the  benefits 
which  will  result  to  each  parcel  of  land  from 
auch  reclamation.  It  is  clear  that  the  statute 
contemplates  that  coDsiderable  discretion  shall  be 
exercised  by  the  commissioners  In  the  determi- 
nation of  toe  question  as  to  benefits  which  will 
accrue  to  the  several  tracts  of  land  included  in 
the  district  By  this  we  mean  to  say  that,  while 
an  arbitrary  assessment  cannot  be  levied,  the 
judgment  of  the  commisuoners  upon  the  assess- 
ment, after  a  view  of  the  land  as  contemplated 
by  tbe  statute,  must  be  presumed  to  hare  been 
the  result  of  a  consideration  of  all  tbe  elements 
necessary  to  a  Just  apporticmmeat  of  tlie  assess- 
ment" 

See,  also,  Riverdale  Reclamation  Dlst  No. 
805  V.  Shlmmln.  24  CaL  App.  695,  141  Pac. 
1070. 

In  Re  Johnson  Drainage  Dlst  No.  9,  141 
Iowa,  380, 118  N.-W.  380,  It  was  held  that  the 
benefits  to  a  railroad  right  of  way  were  en- 
tirely different  from  farm  land  and  should 
not  be  assessed  on  the  same  basis  as  40- 
acre  tracts.   In  that  case  the  court  said: 

"Neither  railroad  property  nor  highways  are 
used  as  Unds  are  mrdlnarily  used,  and  hence  the 
benefits  to  be  derived  by  such  property  from  the 
improvement  are  of  an  entirely  different  charac- 
ter from  those  conferred  upon  a^cultural 
lends."  Leonard  v.  Arnold,  244  lU.  429,  81  N. 
R  634:  Jackson  v.  Board  of  Supervisors,  169 
Iowa,  678, 140  N.  W.  849. 

The  reasonableness  or  unreasonableness  of 
an  assessment  levied  against  the  respondents 
ts  a  matter  that  the  law  provides  Is  to  be 
determined  on  the  trial  of  the  Issues  of  fact 
That  question  may  be  submitted  to  a  jury 
under  proper  instructions  from  tbe  court 
but  until  there  is  proof  to  the  contrary  the 
determination  of  the  commissioners  must  be 
construed  as  prima  facie  correct  as  to  the 
amount  of  such  assessments. 

[S->]  6.  Tbe  fifth  contention,  that  tbe  aUeg- 
ed  benefits  assessed  against  the  respondents 
are  prospective  and  conjectural  and  therefore 
void,  is  without  merit  It  is  true  that  It  Is 
difficult  to  assess  benefits  that  will  accrue  In 
the  future  with  any  particular  degree  of  cer- 
tainty even  against  farm  lands,  *  and  the 
courts  uniformly  hold  that  an  approximate 
estimate  is  all  that  Is  necessary.  The  (act 
that  an  exact  measurement  of  the  benefits 
which  may  accrue  to  land  In  a  drainage  dis- 
trict cannot  be  ascertained  with  accuracy  un- 
til after  the  completion  of  the  system,  and 
perhaps  not  then,  does  not  render  tbe  dam- 
ages so  speculative  and  conjectural  in  their 
nature  as  to  be  impossible  of  reasonable  as- 
certainment before  the  improvement  is  mad& 
In  the  case  of  Nemalia  Valley  Drainace  Dlst 
No.  2  T.  Marconnit  90  Neb.  614,  134  N.  W. 
177,  tlie  <:onrt  had  under  consideration  an 
objection  to  the  effect  that  benefits  whi<^h 
may  accrue  are  so  speculative  and  conjectural 
In  their  nature  as  to  be  Impossible  of  ascer- 
tainment until  after  the  construction  of  the 
improvements,  and  said: 

"This  objection,  however,  would  be  equally  ap- 
plicable  to  proceedings  in  the  ascertainment  of 
damages  occasioned  by  the  laying  out  of  bieb- 
ways  or  tbe  building  of  railroads.  Furthermore, 
if  no  assessment  and  levy  could  be  made  until 
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after  ao  Improveniest  of  tlila  nature  was  com- 
pleted, commoa  prudence  on  the  part  of  engiaeera 
and  contractors  would  no  doubt  operate  bo  that 
it  would  be  a  long  time  before  the  land  would 
be  relieved  from  overflow." 

This  court  held  In  Woodland  T.  PortDenf 
Marsh- Valley  Irr.  Co.,  26  Idaho,  789,  146  Pac. 
1106,  that  exact  and  definite  measnrementa 
of  the  respective  quantities  of  water  from 
different  sources  are  not  essential  to  sustain 
the  Terdict  of  a  jury  in  determining  what 
amoont  of  damages  a  defendant  corporation 
as  an  independent  tort  feasor  should  pay  as 
compensation  for  the  Injury  caused  by  its 
part  of  such  water,  although  some  evidence 
in  that  respect  is^sentlaL 

Courts  have  not  refused  to  award  damages 
occasioned  by  seepage  or  satnratlra  because 
sucb  damages  were  Indefinite  or  conjectural. 
McCail7  T.  Boise  City  Canal  Co.,  2  Idaho, 
245,  10  Pac.  623 ;  Arave  t.  Idaho  Canal  Co., 
5  Idaho.  68.  46  Pac.  lOSA;  Stuart  Noble 
Ditch  Co.,  9  Idaho,  765.  76  Pac  265;  Ver- 
beyen  r.  Dewey,  27  Idalio,  1.  146  Pac  1116. 

Counsel  for  respondents  contend  that  the 
assessmeits  made  against  the  defendant  eor- 
poratlona  are  levied  upon  an  errcmeons  ba- 
sis and  in  total  disregard  of  any  benefits 
that  they  may  or  can  receive  from  the  con- 
stru(^on  of  aald  drainage  system,  and  that 
in  so  far  as  said  section  9  of  the  Dralna^ 
Law  of  1913  and  said  section  9a  <tf  the  1915 
Laws  can  be  construed  to  Justify  such  as- 
sessments, they  are  nnconstitutimal  and 
void.  It  is  conceded  by  counsel  for  respond- 
ents that  in  this  case  the  amount  of  actual 
asBesstDents  levied  is  immaterial  from  their 
viewpoint;  that  their  attack  is  on  the  basis 
of  the  assessment  rather  than  merely  cm  the 
amount,  and  the  real  question  Is  whether  the 
statutory  provisions  Just  referred  to  and  the 
assessments  based  upon  them  are  constitu- 
tional and  valid  or  whether  they  amount  to 
a  denial  of  due  process  of  the  law  and  equal 
protection  of  the  law  and  would  result  in  the 
taking  of  property  without  compensatiou, 
and  also  In  violation  of  the  constitutional 
guarantee  of  uniformity  in  taxation. 

The  position  taken  by  counsel  for  respond- 
ents seems  to  be  that  unless  tbe  seepage  from 
their  canals  occurs  through  the  Canal  Com- 
pany's negligence,  and  that  by  reason  of  such 
negligence  damages  may  be  recovered  in  an 
action,  tbe  Canal  Company  Is  not  benefited 
by  the  drainage  of  such  lands,  and  In  con- 
struing the  word  "responsible,"  as  used  ■  in 
the  last  clause  of  said  section  9a,  above  quot- 
ed, to  wit,  "that  such  lands  are  responsible 
for  damages  to  low  lands  from  seepage  and 
saturation  by  Irrigation  water,"  they  con- 
cede that  it  may  mean  either  their  legal  re- 
sponsibility or  physical  responsibility;  that 
we  would  then  have  a  legislative  declaration 
that  "highlands"  and  "canals"  are  benefited 
to  the  extent  that  the  use  of  water  thereon 
in  a  lawful  and  necessary  manner  has  re- 
sulted in  the  percolatl<m  of  a  portion  of  such 
water  to  lower  lands,  and  counsel  contend 


that  tbe  "use  of  water  In  a  lawful  and  necea* 
sary  manner,"  under  the  contention  of  ap- 
pellants, seems  to  go  to  the  very  basis  of  the 
law  of  Irrigation  In  the  arid  states  and  Is 
absolutely  contrary  to  the  holdings  of  this 
court  In  the  cases  of  Stuart  v.  Kobie  Ditch 
Co^  9  Idaho.  T65,  76  Pac  255 ;  Woodland  v. 
Portneuf,  etc.,  Co.,  26  Idaho,  789,  140  Pac 
1106;  Verheyen  v.  Dewey,  2T  Idaho.  1,  148 
Pac  1116.  Those  cases  involve  acticms  to 
recover  damages  because  ot  seepage  from 
canals  and  Irrigated  lands  resulting  from 
negligence.  If  the  term  "responsible,"  as 
used  lu  said  section,  may  be  construed  to 
mean  physically  responsible,  whether  legally 
responsible  under  the  law  or  not,  then  under 
said  act  ditch  companies  and  corporatloas 
may  be  assessed  whether  the  damage  results 
from  negligent  construction  or  not. 

The  English  common  law  as  well  aa  the 
early  American  rule  was  to  the  effect  that 
any  person  who  conveyed  or  accumulated  wa- 
ter upon  his  land  by  artificial  means  did  so 
at  his  peril,  and  if  any  water  should  escape 
by  means  of  seepage,  and  damage  result,  li- 
ability therefor  was  conclusively  presumed. 
During  the  years  of  the  developmeut  of  ip- 
rtgatioa  in  the  Western  country,  the  courts, 
with  tbe  desire,  evidently,  of  lending  every 
encouragement  to  the  reclamation  of  arid 
lands,  required  proof  ot  negligence  in  tbe 
constnuxlon  of  canals  before  permitting  tbe 
recovery  of  damages  from  seepage.  Fleming 
V.  Lockwood,  36  Mont  384,  92  Pac.  962,  14 
L.  R.  A.  (N.  S.)  628,  122  Am.  St.  Rep.  375,  18 
Ann.  Cas.  263.  The  authorities  on  this  ques- 
tion are  generally  collected  in  the  annota- 
tlons  to  the  above  case  found  in  the  Ik  R.  A. 
and  Annotated  Cases. 

It  seems  In  this  Irrigated  country  tbe  qnea- 
tlon  of  drainage  Is  now  confronting  almost 
every  irrigated  secticn,  and  there  seem  vetT 
cogent  reasons  for  a  r^um  to  tbe  former 
rule  above  stated,  at  least  to-  tbe  extent  ot 
assessing  lands  for  the  construction  of  a 
drainage  system  from  which  seepage  or  per- 
colation damages  or  Injures  other  lands. 
Tbe  early  settlers  of  tbe  arid  regions  were 
not  cwifronted  with  the  questtou  of  drain- 
age, but  time  and  experience  have  proven 
that  a  drainage  system  Is  absolutely  neces- 
sary where  large  areas  of  desert  land  are  re- 
<;laimed  by  irrigation.  It  has  beoi  argued 
that  tbe  drainage  law,  as  enacted,  applied, 
cmly  to  lands  that  had  become  swampy,  allca- 
llne,  or  water-logged  because  of  natural  con- 
ditions. However  that  may  be,  this  court  held 
In  ElUott  V.  McCrea,  23  Idaho,  524,  130  Pac 
785,  which  case  involves  the  drainage  dis- 
trict law,  that  Bald  act  might  well  be  termed 
the  complement  of  the  Irrigation  act.  New 
conditions  have  arisen  In  this  state,  and  the 
Legislature  has  tbe  right  to  enact  any  legis- 
lation not  in  conflict  with  the  provisions  ot 
the  Constitution  which  is  necessary  to  meet 
new  conditions  whereby  substantial  Justic* 
may  b«  donei. 
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Iq  the  very  recent  case  of  Mallett  t.  Tay- 
lor, 78  Or.  208.  1S2  Fac.  873,  the  court  satd: 

*3eyond  the  fact  that  some  of  the  courts  hold 
that  the  owner  of  a  ditch  or  dam  causiog  damage 
by  seepage  or  overSow  is  liable  irrespective  of 
Be^liffence,  while  others  hold  that  he  is  liahle 
only  for  Degligently  permitting  water  to  escape 
from  aoch  causes,  the  courts  generally  make  no 
distinctioD  between  cases  of  damage  arisiug  from 
water  escaping  by  overflow  and  those  arising 
from  seepage,  and  logically  there  can  be  no  rea- 
son for  any  distinction,  •  •  •  But  to  hold 
that  a  man  may  lawfully  construct  a  ditch  which 
from  the  manner  of  its  construction  must  neces- 
sarily occasion  substantial  injury  to  the  land  of 
his  neighbor  either  by  overflow  or  by  percolation, 
or  that  he  can  lawfully  so  irrigate  his  land  aa  to 
do  such  substantial  injury,  would  be  to  grant 
him  an  easement  in  such  adjacent  land  without 
compensation,  and  this  the  law  will  not  permit." 

In  the  case  at  bar  the  court  oeed  not  go 
to  the  extent  that  the  Oregon  court  has  gone 
In  the  above  case,  but  we  think  It  was  the 
Intention  of  the  Legislature  to  provide  for 
the  assessment  of  all  lands  and  canals  with- 
in a  drainage  district  and  make  them  re- 
sponsible for  assessments  according  to  the 
damage  that  has  been  caused  by  overflow, 
frcHD  such  lands  and  canals,  seepage,  or  -per- 
colation.  It  is  a  well-recognized  rule  of  law 
that  an  owner  of  property  ought  not  to  be 
permitted  to  use  It  to  the  Injury  of  the 
property  of  another,  but  recognizing  that 
there  are  some  Injuries  which  result  in  dam- 
age for  which  compensation  cannot  be  recov- 
ered In  an  action  in  court,  we  are  satisfied 
that  the  Legislature  has  full  authority  un- 
der the  Constitution  to  provide  for  assess- 
ments and  make  all  property  subject  to  such 
assessments  that  Is  physically  responsible  for 
damages  that  result  from  acts  for  which  no 
legal  respMisiblUty  under  an  action  to  recov- 
er damages  attaches,  and  that  the  Legisla- 
ture has  done  so  under  and  by  virtue  of  the 
drainage  laws  enacted  by  it 

Suppose  that  one-half  of  the  land  In  this 
drainage  district  was  made  worthless  by  rea- 
aoQ  of  percolation  and  seepage  from  said 
canals,  and  suppose,  also,  that  said  canals 
were  pn^rly  constructed  and  operated,  that 
there  was  no  negligence  In  either  construc- 
tiaa  or  operatl<»i,  and  that  by  reason  thereof 
the  landowners  could  not  recover  damages 
from  those  companies:  Would  It  not  appear 
to  be  contrary  to  the  public  policy  of  the 
state  to  bcdd  that  those  companies  could  not 
be  required  to  pay  their  proportionate  part 
of  the  cost  of  a  drainage  system  to  protect 
the  landowners  from  the  seepage  and  over- 
flow waters  of  such  canals?  The  canals  be- 
ing physically  resixmslble  tor  much  of  the 
Injury  done  to  such  lands,  ought  these  com- 
panies not,  in  justice  and  equity,  be  required 
to  pay  thdr  pn^ortiouate  part  of  the  cost 
ior  constructing  a  drainage  system  to  carry 
off  the  seepage  and  overflow  waters  from 
tb^r  systems? 

It  is  a  well-recognized  fact  that  under 
Biany  of  the  Irrlgatloa  systems  of  our  state 
tlHnuands  of  acres  of  land  which  were  re- 
clalmed  from  an  arid  conditloa  and  which 


for  a  time  produced  valuable  crops  hare  now 
become  alkallned  or  water-logged  and  thus 
ruined,  and  grow  nothing  but  willows  and 
tules  because  of  the  seepage  of  waters  from 
canals  and  the  Irrigation  of  higher  lands. 
And  It  certainly  Is  not  the  public  policy  of 
the  state  to  permit  thousands,  if  not  hun- 
dreds of  thousands,  of  acres  of  lands  that 
were  once  productive  to  he  ruined  and  made 
worthless,  and  leave  the  owners  thereof  rem- 
ediless. It  Is  only  equitable  and  Just  that  all 
who  cause  or  assist  In  causing  damage  to,  or 
the  ruination  of,  such  lands,  pay  their  pro- 
portionate part  of  the  cost  of  a  drainage  sya* 
tem  to  protect  the  lower  lands  from  being 
made  worthless. 

It  Is  well  known  that  the  cost  of  drainage 
systems  will  In  all  probability  he  less  than  to 
require  the  canal  companies  to  cement  their 
canals  or  to  otherwise  make  them  Imper- 
vious. 

It  is  clearly  the  policy  of  the  state  to  have 
the  great  Irrigation  schemes  of  the  state  so 
conducted  as  not  to  mln  thousands  of  acres 
of  fine  agricultural  land  and  bankrupt  the 
owners  and  leave  them  remediless.  One  who 
permits  water  to  escape  from  bis  canal,  el* 
ther  by  seepage  or  percolation,  to  the  Injniy 
of  another,  ought  at  least  be  requli-ed  to  as- 
sist in  the  construction  of  a  drainage  system 
that  will  protect  the  lower  lands  from  dam- 
age because  of  such  se^iage  or  perflation. 

We  therefore  ccmclude  that  assessments  of 
the  nature  apedfled  and  made  by  the  com- 
mlssloners  against  said  corpotatlous  can  ,be 
legally  levied  against  su^  corporations,  and 
since  the  trial  court  held  that  aacb.  assess- 
ments  could  not  be  legally  made  and  were 
illegal  and  Told,  the  of  the  district 

court  must  be  reversed,  and  the  cause  re- 
manded for  further  proceedings.  Costs  are 
awarded  to  aj^llants. 

MORQAM,  J.,  concurs.  BUDGE.  J.,  sal  at 
the  bearing,  but  took  no  part  in  this  ded- 

SlOD. 

On  Rehearing 

BUDGE,  J.  A  rehearing  was  granted  In 
this  case  on  October  14,  1916,  and  the  case 
was  reargued  at  this  present  term  oif  court. 
Upon  an  examination  of  the  petition  for  a 
rehearing  and  the  briefs  of  resftectlve  coun- 
sel, and  after  listening  to  the  arguments  of 
counsel  for  the  respective  parties  Interested 
In  this  appeal,  It  Is  quite  evident  that  there 
is  an  unusual  situation  confronting  this 
court,  growing  out  not  only  of  the  question 
Involved,  but  also  of  the  form  of  the  plead- 
ings required  by  the  statutes  in  cases  of  this 
character. 

The  only  pleading  oa  the  part  of  the  appel- 
lant required  by  the  statutes  Is  the  report  of 
the  commissioners  ot  the  appellant  drainage 
district;  and  a  remonstrance  tho^to  Is  the 
only  pleading  permissible  on  the  part  of  the 
re^ondents,  which  is  more  in  the  nature  of 
an  answer  than  a  demurrer,  and  by  whidti 


Digitized  by 


Google 


322 


lei  PACIFIO  BBiPOBTER 


Cldmho 


udxed  questions  of  both  lav  and  ftict  may  be 
presented  and  were  presented  in  this  case  In 
tbe  remonstrances  filed  by  tbe  respondents. 

Under  the  terms  of  tbe  statutes  prorlding 
for  tbe  creation  of  drainage  districts,  the 
trial  court  Is  required  to  determine  all  ques- 
tions of  law  and  fact,  save  the  two  gueatlons 
of  benefits  assessed  and  damages  awarded, 
and  as  to  these  questions  the  court  on  de- 
mand of  the  person  assessed,  or  to  whom 
damages  may  be  awarded,  Is  required  to 
frame  the  Issnes  and  submit  them  to  a  Jury. 

(10]  An  examination  of  the  record  before 
us  discloses  the  fact  that  the  questions  of 
law  and  fact,  arising  by  reason  of  the  report 
of  the  drainage  commissioners  and  the  re- 
monstrances of  the  respondents  made  there- 
to, are  more  or  less  confusing,  and  questions 
have  been  suggested  by  counsel  on  the  argu- 
ments and  In  tbeir  briefs  that  may  become 
very  material  In  the  proper  determination  of 
the  questions  Involved  In  this  case,  and  es- 
pecially as  to  the  proper  construction  of  the 
drainage  act,  upon  which  this  case  Is  based 
and  the  future  policy  of  the  law  with  refer- 
ence to  the  creation  of  drainage  districts 
within  the  state  and  the  assessment  of  bene- 
dts.  In  this  case  the  trial  court  construed 
and  acted  upon  the  remonstrances  as  de- 
murrers to  the  report  of  the  drainage  com- 
missioners, thereby  Ignoring  the  numerous  Is- 
sues of  fact  presented  by  such  remonstrances, 
the  determination  of  which  may  have  an  Im- 
portant bearing  upon  the  final  determination 
of  the  legal  questions  presented  by  such  re- 
monstrances. It  further  appears  to  this  court 
that  whatever  questions  this  court  may  de- 
termine on  the  record  before  it,  still  the  case 
must  go  back  for  trial.  It  seems  hardly 
proper  to  call  upon  this  court  to  definitely 
determine  many  of  the  legal  questions  that 
may  be  presented  on  the  present  record,  and 
especially  to  construe  the  drainage  act  and 
amendments  thereto  as  applicable  to  this 
case,  when  It  is  apparent  from  the  record  and 
suggestions  of  counsel  that  other  facts  should 
be  pleaded  and  the  questions  of  law  and  fact 
dwuld  be  segregated,  and  sudt  questions  of 
fact  supported  by  testimony. 

In  view  of  the  foregoing,  the  b-iol  coart 
will  proceed  to  frame  the  necessary  Issues 
by  allowing  proper  amendments  to  all  plead- 
ings, and  will  receive  eWdence  toudilng  the 
llabUlty  of  respondents,  as  weU  as  that  of  all 
other  property  owners  claimed  to  be  liable  to 
assessment  for  the  purpose  of  making  tbe 
proposed  Improvement,  whether  now  In  the 
district  or  hereafter  included  or  properly 
sought  to  be  Included  therein,  and  the  legal 
questicms  (»nsidered  by  tbe  court  on  the  for- 
mer bearing  will  not  be  deemed  the  law  of 
this  case,  or  as  binding  on  the  trial  court 
upon  tbe  trial  of  this  case,  and  this  court 
hereby  expressly  reserves  the  right  to  place 
a  final  construction  upon  the  drainage  act 
and  the  amendments  thereto  as  contained  in 


the  Session  Laws  of  191S,  at  page  58,  and  the 
Session  Laws  of  1915,  at  page  124,  until  sudi 
time  as  these  acts  are  before  this  court  la 
proper  form  as  herein  indicated. 

Tbe  order  of  tbe  district  court  Is  therefore 
reversed,  and  the  cause  remanded  for  further 
proceedings,  with  the  privilege  allowed  to  the 
parties  to  this  proceeding  to  amend  the  plead- 
ings In  the  trial  court  in  such  manner  as  may 
be  proper.  Costs  are  awarded  in  favor  of  ap- 
pellant 

SULLIVAN,  C.  J.,  and  MORGAN,  J,  con- 
car. 


(29  IdAho.  3S7) 

ADAMS  et  aL  v.  TWIN  PALLS-OAKLET 
LAND  &  WATER  CO.  et  aL 

(Supreme  Court  of  Idaho.    July  15,  1016.  Re- 
hearing Denied  Dec  13,  1916.) 

1.  Watebs  and  Watsb  Codsses  «s3268  — 
Ibbiuation— Licks. 

Under  federal  and  state  Carey  Act  legisla- 
tion (Act  Cong.  June  11,  18»6,  c.  420,  28  Stat. 
434,  and  section  3288^  Uev.  Codes),  first  hens  for 
the  cost  of  construction  of  irrisation  works  are 
authorized  to  be  created  on  the  land  and  watw 
right  in  order  to  insure  tbe  constmction  com- 
paay  a  return  of  the  initial  cost  of  construction 
and  a  reasonable  profit  on  the  investment.  Any 
lien  thus  created  for  the  original  cost  of  con- 
struction, together  with  the  interest  thereon,  is 
subject  to  foreclosure  and  sale  under  the  provi- 
sions of  section  1629,  Rev.  Codes,  and  upon 
default  by  the  settler  in  the  paj'ment  of  install- 
mcDts  of  principal  or  interest  in  accordance 
with  his  contract  with  the  construction  company 
for  tbe  purchase  of  water  right,  tbe  company 
should  resort  to  the  security  afforded  it  by  the 
creation  of  such  liens  and  the  enactment  of  Buch 
statutory  procedure  which  constitutes  an  exclu- 
sive remedy. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  '^258.} 

2.  Watebs  and  Water  Codssbb  4s>SS8— Ib- 
BioATiON  DiSTBicxs— Liens. 

Where  a  person,  association,  or  corporation 
contracts  to  deliver  a  certain  quantity  of  wa- 
ter to  anj  party  or  parties,  sua  the  amount  to 
bo  paid  by  said  party  or  parties  for  the  delivery 
of  such  water  is  fixed  b;  contract  or  provided 
by  law,  it  becomes  a  first  lien  npon  the  land 
for  tbe  irrigation  of  which  said  water  is  furnish- 
ed and  delivered,  independent  of  the  lien  fixed  by 
contract  for  tbe  initial  cost  of  construction  of 
the  irrigation  works;  and  if  the  title  to  said 
tract  of  land  is  In  the  United  States  or  the 
state  of  Idaho,  then  tbe  said  amount  becomes 
a  first  lien  upoo  any  crop  or  crops  which  may  be 
raised  upoo  said  tract  of  land  during  such  it^ 
rigation  season ;  and  these  liens  may  be  record- 
ed and  collected  as  provided  by  law.  Section 
3288,  Rev.  Codes.  . 

[Ed.  Note.— For  other  coses,  see  Waters  and 
Water  Courses,  Dec.  Dig.  <g=>258.] 

3.  Waters  ano  Watbb  Coubses  ®=92!>7(1) — 
IBRJOATION       PbOJECTS    —    PAYMENT  OF 

Cuabqes. 

Paragraph  1  of  tbe  contract  between  the 
defendant  construction  compaDy  and  the  settler 
recites  that:  "This  agreemeat  is  made  in  ac- 
cordance with  the  provisions  of  said  contract 
between  the  state  of  Idaho  and  tbe  company, 
which,  together  with  the  laws  of  the  state  of 
Idaho  under  which  this  agreement  is  made,  shall 
be  regarded  as  defining  tbe  rights  of  the  respec- 
tive parties."  The  contract  between  the  state 
and  uie  construction  company  contains  no  pro- 
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risioa  aathorixing  the  construction  company  to 
witUudd  ddivery  o£  water  for  nonpayment  of 
prinripal  or  interest  by  the  settler  on  his  wa- 
ter contract;  neither  do  the  laws  of  the  state 
sanction  such  provision  in  the  contract  between 
the  company  and  the  settler. 

W'Ed.  Notft.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent.  Dig.  {  312;  Dec.  Dig. 
«=»267(1).3 

4.  Waters  and  Wateb  Goubses  «=>25T(1)— 
laaioATioN  DiBTBicTs— CoNTEACxe— Vaud- 

ITY. 

The  contract  between  the  construction  com- 
pany and  the  plaintiffs  in  this  cnse  contains  the 
tollowiiig  provision:  "It  is  agreed  that  no  wa- 
ter shall  be  delivered  to  the  purcha^r  from  said 
irrieiBtion  system  while  any  mstaUment  of  prin- 
cipal or  interest  is  due  and  unpaid  from  the 
purdiaser  to  the  company  or  while  any  toll  and 
assessment  is  due  and  unpaid  from  the  purchas- 
er to  the  Oakley  Canal  Company.  *  •  « *' 
It  behig  admitted  in  this  case  that  puintlEFs  faave 
paid  the  fixed  charges  made  by  the  construction 
company  through  the  operating  company  for 
the  operation  and  maintenance  of  the  irrigation 
works  during  the  season  of  191fi  for  the  lands 
h^d  It;  them  respectively,  and  that  there  is  an 
ample  supply  of  water  available  for  distribution, 
said  provision  contravenes  section  3240,  Kev. 
Codes,  and  in  particular  the  final  clause  of 
said  section,  which  is  as  follows:  "And  the  right 
to  coutiiiae  the  use  of  any  such  water  shall 
aerer  be  denied  or  prevented  from  any  other 
cause  than  the  failure  on  the  part  of  the  user 
thereof  to  pay  the  ordinary  charges  or  assess- 
ments wUch  may  be  made  to  cover  the  expenses 
for  the  ddivery  of  such  water."  .  iJaid  provision 
in  th%  contract  Is  therefore  unenforceable  and 
voi(J. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  312;  Dec  Dig.  «&=> 
257(1).] 

6.  Watebs  AifD  Watbb  G0UBSBa  «=s>257(l)— 
Ibbioatioh  Dibtbicts— Refusal  to  Fub- 
KI8H 'Wateb. 
^e  enforcement  of  a  provision  In  a  con- 
tract between  &  Carey  Act  construction  com- 
pany and  a  settler  empowerins  the  company  to 
deprive  the  settler  of  the  right  to  the  use  of 
water  on  his  failure  to  make  payments  upon 
the  original  contract  debt  might  prevent  the 
Mttler  from  making  proof  which  would  entitle 
Um  to  a  deed,  and  prevent  the  state  from  pro- 
curing  patent  to  the  lands  within  the  Carey  Act 
project.  This  result  would  destroy  the  security 
out  of  which  the  construction  company  seeks 
reimbursement  for  the  cost  of  construction  and 
thereby  render  valueless  its  lien  upon  the  land. 
It  would  also  result  in  the  public  waters  of  the 
state  not  being  applied  to  the  highest  beneficial 
use.  Even  from  tneae  considerations  alone,  such 
contractual  provision  is  contrary  to  public  pol- 
icy and  can  only  be  resorted  to  as  provided  by 
law  for  the  collection  of  ordinary  charges  for 
maintenance  of  works  and  operating  expenses 
properly  incident  to  the  delivery  of  water. 

[Ed.  Note.— For  other  eases,  sea  Waters  and 
Water  Courses,  Cent.  Dig.  |  312;  Dec.  Dig. 
♦»257(1).] 

OriglQal  application  for  writ  of  nutDda- 
nnM  by  Rome  Adams  and  others  against  the 
Twin  Falls-Oakl^  Land  &  Water  Company, 
a  corporation,  and  others.  Peremptory  writ 
issued. 

W.  L.  Dunn,  of  Oakley,  J.  H.  Peterson, 
Atty.  Gen.,  and  D.  A  Dunning  and  Herbert 
Wing,  Asst  Attys.  Gen.,  for  plaintiffs.  S.  H. 
Hays  and  P.  B.  Carter,  both  of  Boise,  for 
defendants.  Richards  &  Haga,  of  Boise,  A. 
M.  Bowen  and  Ix»ngley  &  Walters,  all  of  Twin 


Falls,  and  W.  O.  Blssell,  of  Gooding,  amid 
curiae. 

BUDGE,  J.  This  Is  an  original  proceeding 
brought  In  thl^  court  upon  plaintiffs'  petition 
for  writ  of  mandate  to  compel  the  defendants 
to  deliver  water  for  irrigation  purposes  to 
the  plaintiffs  who  are  settlers  upon  what 
is  commonly  known  as  the  Oakley  Carey  Act 
project,  situated  in  Cassia  county. 

The  Twin  Falla-Oatley  Land  &  Water  Com- 
pany, which,  for  brevity,  will  hereafter  be 
called  the  construction  company,  entered  Into 
a  contract  with  the  state  of  Idaho  through 
Its  state  board  of  land  commissioners  on 
August  12, 1909,  wherein  and  whereby  it  was 
agreed  that  certain  irrigation  works  should 
be  constructed  for  the  purpose  of  irrigating 
a  large  area  of  land  located  in  Cassia  county. 
After  the  state  contract  was  entered  Into  a 
form  of  contract  was  prepared  by  the  con- 
struction company  to  be  entered  Into  between 
the  settlers  upon  the  project  and  the  con- 
struction company,  and  was  presented  to 
and  approved  by  the  state  board  of  land  com- 
missioners. Thereafter  the  land  Included 
within  the  project  was  thrown  open  for  entry 
and  settlement 

Wbaa  the  land  was  thrown  iven  for  aibcy 
and  settlement  a  oonslderable  portion  of  it 
was  r^nilarly  filed  upon  various  persons 
who  entered  into  the  contracts  with  the  con- 
stmctlon  company  prerlonsly  approved  by  the 
state  board  of  land  conunisi^ners.  These 
contracts  wore  duly  executed  hs  the  entiymen 
and  the  constructioB  company.  Under  the 
terms  of  these  contracts,  the  first  deferred 
payment  became  due  April  1, 1912,  and  upw 
the  first  day  of  April  each  and  every  year 
thereafter  until  the  oitlre  purdiase  prices  to- 
gether with  accrued  interest,  was  paid. 

By  reastm  of  the  failnie  of  the  construc- 
tion company  to  c(miplete  tlie  constructlor 
work  of  the  project  within  the  Ume  stipulated 
in  the  original  contract,  and  the  Inability  of 
certain  settlers  to  promptly  meet  th^r  pay- 
ments, by  mutual  agreement  between  the 
construction  company  and  the  settlers,  pay- 
ment of  both  principal  and  Interest  was  ex- 
tended, and  thereafter  an  extension  agree- 
ment which  became  a  part  of  the  original  con- 
tract was  entered  Into  between  some  of  the 
settlers  and  the  construction  company  where- 
by the  principal  debt  was  extended  to  1919, 
but  In  the  meantime  interest  payments  were 
to  be  made. 

Among  the  settlers  there  were  a  few  who 
are  known  as  "old  settlers"  who  had  patent- 
ed lands  or  had  made  filings  on  government 
lands  within  the  project  prior  to  the  segrega- 
tion. These  old  settlers  entered  Into  what 
Is  known  as  the  extension  agreement,  and, 
so  far  as  this  case  is  concerned,  occupy  the 
same  position  with  reference  to  the  question 
to  be  determined  here  as  the  regular  Carey 
Act  entrymen,  for  the  reason  that  their  rights 
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onder  the  contract  with  the  constrnctlon  com- 
pany appear  to  be  identical  with  the  rl^ts 

ot  the  entrymen. 

Some  of  the  plaintiffs  here  who  were  Carey 
Act  entrymen  failed  or  refused  to  sign  the 
extension  agreement.  Bat  they,  with  the 
plaintiffs  who  did  sign  the  extension  agree- 
ment, win  be  affected  by  the  conclusions 
reached  In  this  case  la  the  same  manner  and 
to  the  same  extent  as  though  they  had  signed 
the  extension  agreement. 

It  is,  we  think,  admitted  that  none  of  the 
plaintiffs  herein  have  made  paymenla  of  ei- 
ther the  principal  or  Interest  on  the  Initial 
indebtedness,  according  to  the  terms  and 
conditions  of  the  contract  with  the  construc- 
tion company.  But  It  is  equally  true  that  all 
of  the  plaintiffs  have  paid  the  fixed  charges 
made  hy  the  construction  company  through 
the  operating  company  (Oakley  Canal  Com- 
pany) for  the  operation  and  maintenance  of 
the  irrigation  works  for  the  Irrigating  season 
of  iSilQ,  for  the  lands  held  by  them  respec- 
tively. 

[3-Bl  The  contention  between  the  construc- 
tion company  and  all  of  the  plaintiffs  in- 
volves th^  validity  of  a  portion  of  paragraph 
6  of  the  orl^nal  contract  which  was  also  by 
the  construction  company  made  a  part  of  the 
exten^on  agreement,  and  is  as  follows: 

"It  is  agreed  that  no  water  shall  be  delivered 
to  the  purciiaser  from  said  irrigation  system 
while  any  inBtallment  of  principal  or  interest  is 
due  and  unpaid  from  the  purchaser  to  the  com- 
pany or  while  'any  toU  and  assessment  is  due 
and  unpaid  from  the  purchaser  to  the  Oakley 
Canal  Company.  •  •  • '» 

It  is  the  contention  of  the  plaintiffs  that 
the  above  portltn  of  paragraph  6  of  the  con- 
tract is  yolA  and  unenforceable  for  the  rea- 
son that  it  is  agahist  public  policy  and,  we 
might  add.  in  contravenUon  of  the  statutes 
of  this  state  regulating  the  right  to  the  use 
of  the  waters  of  the  state  tor  irrigating  pur- 
poses, and  is  r^ugnont  to  other  provisions 
of  the  contract. 

Paragraph  1  ot  the  contnet,  among  other 
things,  provides: 

"This  afreement  is  made  in  accordance  with 
the  oroviHions  of  said  contract  between  tbe  state 
of  laabo  and  the  company,  which,  together  with 
the  laws  of  the  state  of  Idaho  under  which  this 
agreement  is  made,  shall  be  r^arded  as  defining 
the  rights  of  tbe  respective  parties." 

Paragraph  8  of  the  contract  provides: 
"This  contract  ia  made  pursuant  to  and  aub- 
ject  to  tbe  contract  between  the  company  and 
the  state  of  Idaho  and  tbe  existiDg  laws  of 
said  state." 

An  examlnaUon  of  the  contract  between 
the  state  and  the  construction  company  shows 
that  it  contains  no  provision  which  author- 
izes the  constrnctlon  company  to  refuse  the 
delivery  ot  water  where  the  entryman  is  In 
default  in  the  payment  of  either  principal  or 
Interest  on  his  water  contract  with  the  con- 
struction company.  This  clearly  indicates 
that  such  a  procedure  was  not  contemplated 
by  the  state  or  the  construction  company 
when  that  contract  was  entered  into.  Nor, 


as  we  view  it,  could  sndi  a  provision  bara 
been  legally  Inserted  in  tbe  contract  between 
the  state  and  the  cwistructlon  company. 

And  since  such  a  provision  was  clearly  not 
authorized  by  the  contract  between  the  state 
and  the  construction  company,  in  order  to 
determine  whether  or  not  the  constrnctlon 
company  could  legally  refuse  to  deliver  wa- 
ter from  its  Irrigating  system  to  the  entry- 
man  under  his  contract  during  any  irrigat- 
ing season  for  failure  to  pay  an  original  in- 
debtedness, we  must  ascertain  what  particu- 
lar provisions  of  the  statutes  of  this  state 
defining  the  rights  of  the  construction  com- 
pany and  the  entryman  were  In  force  when 
the  contract  was  made. 

Section  3240,  Itev,  Codes,  provides  that: 

"Water  being  essential  to  the  industrial  pros- 
perity of  the  state,  and  all  agricultural  develop- 
ment throughout  the  greater  portion  of  the 
state  dependins  upon  its  just  apportionment  to, 
and  economical  use  by,  those  making  a  benefi- 
cial application  of  the  same,  its  control  shall  be 
in  tbe  state,  which,  Id  providing  for  its  use,  shall 

aually  guard  all  the  various  interests  involved. 
1  the  waters  o£  the  state,  when  flowing  in  their 
natural  channels,  mcludiug  the  waters  of  all 
natural  springs  and  lakes  within  the  boundaries 
of  tbe  state  are  declared  to  be  the  property  of 
tbe  state,  whose  duty  it  shall  be  to  supervise 
tbcir  appropriation  and  allotment  to  those  di- 
verting the  same  therefrom  for  any  beneficial 
purpose,  end  the  right  to  the  use  of  aoy  of  tbe 
waters  of  the  state  for  useful  or  beneficial  pur- 
poses is  recognized  and  confirmed ;  and  the  ngbt 
to  tbe  use  of  any  of  tbe  public  waters  whidt 
have  heretofore  been  or  may  hereafter  be  allotted 
or  beneficially  applied,  shall  not  be  considered 
as  being  a  property  right  In  itselt  but  Boeh 
right  shall  become  the  complement  of,  or  one  of 
tbe  appurtenances  of,  the  land  or  othvr  thing 
to  which,  throneh  necessity,  said  water  is  being 
applied;  and  the  riEht  to  continue  the  uae  w 
any  snch  water  shall  never  he  denied  or  pre- 
vented from  any  other  cause  than  the  failure  on 
the  part  of  the  user  thereof  to  pay  the  ordinary 
charges  or  assessments  which  may  be  made  to 
cover  the  expenses  for  tbe  delivery  of  audi  wa- 
ter." 

The  foregoing  statutory  provision  was  en- 
acted by  the  Ijeglslature  In  harmony  with 
and  to  carry  out  tbe  provisions  of  section  1. 
art  15,  of  the  Constltuti<Mi  of  this  state, 
which  provides,  in  substanra,  that  the  use  of 
all  wat^  now  appropriated  or  that  may 
hereafter  be  i^tproprlated  t<a  sale,  rental,  or 
distribution  is  declared  to  be  a  public  use 
and  subject  to  the  regnlation  and  contnrt  of 
the  state  In  the  manner  prescribed  by  law. 

The  same  may  be  said  of  section  3288,  Rev. 
Codes,  which  provides,  among  other  things: 

"The  amount  to  be  paid  by  said  party  or  par- 
ties for  the  delivery  of  said  water,  which  amount 
may  be  fixed  by  contract,  or  may  be  as  pro- 
vided by  law,  is  a  first  lien  upon  the  land  for  the 
irrigation  of  which  said  water  is  furnished  and 
delivered.  But  if  the  title  to  said  tract  of  land 
is  in  tbe  United  States  or  the  state  of  Idaho, 
then  the  said  amount  shall  be  a  first  lien  upon 
any  crop  or  crops  which  may  be  raised  upon 
said  tract  of  land,  which  said  hen  shall  be 
recorded  and  collected  as  provided  by  law  for 
otiier  liens  in  this  state.  And  any  mortgage  ot 
other  lien  npon  such  tracts  of  land  that  may 
hereafter  be  given,  shall  in  all  cases  be  subject  to 
the  lien  for  price  of  water  as  provided  m  tbia 
section." 
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These  atatatoiy  prorlsl<»ui  limit  the  et- 
pense  wUich  will  authorize  a  refusal  by  a 
coDstractloa  company,  a  quasi  public  corpo- 
ntl«it  to  dellTer  water,  where,  as  In  the 
case  at  Iwr,  the  construction  company  has 
ample  water  for  delivery,  to  the  ordinary 
charges  or  assessments  necessai?  to  cover  the 
maintenance  and  operating  expenses  tat  the 
delivery  of  such  water,  and  this  does  not  ex- 
tend to  any  prior  or  Initial  indebtedness. 
And  where  the  title  to  the  land  Is  In  the 
United  States  or  the  state  of  Idaho,  the  or- 
dinary charges  or  assessments  to  cover  ttie 
expense  for  the  delivery  of  such  water  be- 
comes a  first  lien  ntmn  any  crop  or  crops 
which  may  be  raised  upon  the  lands  fur- 
nished with  water.  This  lien  Is  subject  to 
foreclosure  In  the  manner  provided  by  law, 
and  constitutes  a  prior  Hen  upon  the  crops 
raised  on  the  lands  thus  furnished  with  wa- 
ter. 

It  Is  evident  from  a  careful  reading  of  the 
contract  made  between  the  construction  com- 
pany and  the  settler  that  the  comiHiny  did 
not  rely  upon  paragraph  G  of  Its  contract  for 
the  penalty  to  be  Imposed  for  the  failure  on 
the  part  of  the  settler  to  comply  with  the 
conditions  of  the  contract  In  the  matter  of 
making  deferred  payments  together  with  the 
Interest  therein  provided  for,  but  it  relied 
upon  other  provisions  of  the  contract  Para- 
graph 3  of  the  contract  provides,  among  oth- 
er things: 

"Interest  *  *  *  at  6  per  cent,  jier  annum, 
shall  be  paid  annually,  but  if  interest  is  not  paid 
within  thirty  davs  from  the  date  the  same  tails 
due,  tiien'  iu  sucn  case  it  shall  be  computed  for 
the  entiro  period  at  the  rate  of  8  per  cenU  per 
annum." 

Paragraph  4  provides: 

"The  purchaser  hereby  covenants  and  agrees 
that  upon  default  in  the  payment  of  any  or  the 
payments  above  specified,  or  of  the  interest 
thereon,  or  of  any  annual  charge,  toll,  or  assess- 
ment, for  the  operation  and  maintenance  of  the 
Irrigation  system  hereinbefore  provided  for,  the 
CM&pany  may  declare  the  entire  amount  of  the 

Srindpal  purchase  price  for  said  water  rights 
oe,  and  may  proceed  either  in  law  or  equity 
to  collect  the  same,  and  to  enforce  any  lien 
which  it  may  have  upon  the  water  rights  hereby 
ccntracted,  or  upon  the  lands  to  which  said 
water  rights  are  dedicated,  or  may  at  its  op- 
tion ^oceed  to  snforce  any  remedy  given  by  the 
laws  of  Idaho  tb  the  company  against  the 
porchaser. 

"And  the  purchaser  hereby  further  covenants 
that  he  will  and  by  these  presents  does  hereby 
grant,  assign,  transfer,  and  set  over,  by  way  of 
mortgage  or  pledge  to  the  company  to  secure  the 
payment  of  the  amounts  due  and  to  become  due 
on  the  purchase  price  of  the  water  rights  hereby 
contracted  to  be  sold,  any  and  all  interest,  and 
all  rights  which  he  now  luis  or  which  may  here- 
after accrue  to  him  under  bis  contract  with 
the  state  of  Idaho,  for  the  purchase  of  the  lands 
to  which  the  water  rights  hereby  contracted  for 
are  dedicated,  and  fnrther,  that  immediately  up- 
on transfer  to  him  of  the  legal  title  to  said  lands 
or  any  part  thereof,  he  will,  upon  demand,  exe- 
cnte  to  tbe  company  in  proper  form  a  mortgage 
or  deed  of  trust  with  power  of  sale  in  such  form 
as  may  be  approved  by  the  state  board  of  land 
commissioners  to  secure  tbe  performance  by  him 
of  tbe  provisions  of  this  contract,  which  said 
mortgage  the  porchaaer  hereby  covenants  and 
agrees  shall  be  a  first  lien  upon  the  lands  so 


mortgaged,  superior  to  any  and  every  Incum- 
brance in  favor  of  any  persons  whomsoever.** 

It  win  therefore  he  readily  seen  that  tb» 
constructlw  company  contracted  with  the 
purchaser  that,  upini  his  default  in  the  pay- 
ments of  the  Interest  within  thirty  days  aft- 
er due,  the  penalty  would  be  the  Increase  In 
the  computation  of  the  Interest  rate  from  6  to 
S  per  cent  per  annum,  and  that  a  prior  lien 
was  to  be  created  in  fovor  of  the  construc- 
tion company  upon  the  water  right  contract- 
ed for  and  np<m  the  lands  to  which  the  water 
was  dedicated  Immediately  upon  the  vesting 
of  the  title  In  the  Carey  Act  entryman. 

[1,2]  The  federal  government  when  mak- 
ing the  grant  of  the  Carey  Act  land  to  the 
state  authorized  the  creation  of  a  lien  there- 
on for  the  cost  of  tbe  construction  of  the 
works  (29  Stats,  at  Large,  434),  and  the  state, 
by  legislative  enactment  (section  3288,  Eev. 
Codes),  created  a  lien  on  both  tbe  land  and 
the  water  right  to  Insure  to  the  coDstructi<m 
company  a  return  of  the  initial  cost  of  con- 
struction and  a  reasonable  profit  on  the  in- 
vestment (Chllds  V.  Neltzel,  on  rehearing,  26 
Idaho,  133,  141  Pac.  77).  Two  separate  and 
distinct  liens  were  thereby  created  to  secure 
tbe  payment  of  the  cost  of  tbe  construction 
of  the  works  and  the  operation.  One  was  a 
lien  on  the  land  itself  which  lien  attaches 
when  the  uecessary  proof  has  been  made  by 
tbe  entryman  and  patent  Issued  to  the  state 
and  a  conveyance  by  the  state  to  the  entry- 
man.  The  existence  of  this  lien  depends  pri- 
marily upon  the  completion  of  the  construc- 
tion works  and  the  delivery  of  water  through 
the  works  by  the  construction  company  as 
stipulated  in  its  contracts  with  both  the  state 
and  the  entryman.  The  other  was  a  lien  on 
the  water  right  whidi,  under  the  terms  of  the 
contract.  Is  mortgaged  or  pledged  to  the  con- 
struction company.  It  hardly  seems  reason- 
able to  indulge  the  presumption  that  the  con- 
struction company,  without  resorting  to  an 
action  to  foreclose  either  of  these  Hens, 
would  be  authorized  to  summarily  and  at 
any  time  during  the  life  of  the  contract  with 
the  entryman  derive  him  of  water  when  It 
had  an  abundance,  and  thus  cut  off  his  right 
of  redemption  under  tbe  lien  upon  the  land 
and  of  his  right  of  defense,  if  he  had  any, 
to  proceedings  instituted  under  the  mortgage 
or  pledge  of  his  stock  in  the  operating  ccmi^ 
pany  to  the  construction  company,  for  the 
purpose  of  collecting  the  Initial  cost  of  con- 
struction, r^ardless  of  whether  a  portion  of 
the  same  were  in  dispute  at  the  time  <tf  the 
refusal  to  deliver  water  or  at  a  subseauent 
time  during  the  life  of  the  contract 

The  construction  company,  under  the 
terms  of  the  contract,  upon  the  failure  of 
tbe  entryman  to  make  payment  of  principal 
or  interest  as  therein  specified,  is  authorized 
to  declare  the  entire  indebtedness  due.  In 
our  opinion,  when  it  so  declaims  tbe  Indebt* 
edness  due,  it  becomes  vested  with  the  right 
to  proceed  as  provided  by  section  1829,  Ber. 
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Codes.  Said  sectton  at  the  statutes  anthw- 
Ises  the  lien  and  foredosore  for  the  purchase 
price  of  the  water  right  c«itracted  for,  and 
Is  to  the  effect  that  the  constnicttou  com- 
pany securing  water  for  any  tract  of  land 
"shall  have  a  first  and  prior  lien  on  said  wa- 
ter ri^^t  and  land  upon  which  said  water  is 
used,  for  all  deferred  payments  for  said  wa- 
ter right ;  said  lien  to  be  In  ali  respects  prior 
to  any  and  ail  other  Uens  created  or  attempt- 
ed to  be  created  by  the  owner  and  possessor 
of  said  land ;  said  Hen  to  remain  in  full  force 
and  effect  until  the  iast  deferred  payment 
for  the  water  right  Is  fully  paid  and  satis- 
fied according  to  the  terms  of  the  contract 
under  which  said  water  right  was  acquired." 
Then  follows  the  remedy  provided  In  the 
event  tbe  unpaid  purchase  price  of  the  wa- 
ter right  sliall  not  have  been  paid.  It  Is 
provided  that  upon  default  of  deferred  pay- 
ments secured  by  any  of  the  liens  under  the 
provisions  of  this  ctiapter,  the  construction 
company  holding  or  owning  said  lien  "niay 
foreclose  the  same  according  to  the  terms 
and  conditions  of  the  contract  granting  and 
selling  to  the  settler  the  water  right"  Next 
follows  the  provision  with  reference  to  the 
manner  of  foreclosure,  the  publicati(Hi  of  no- 
tice and  the  sale  by  the  sheriff,  at  which 
sale  it  is  provided  that  no  person  or  com- 
pany owning  or  holding  any  lien  shall  bid  tn 
or  purchase  any  land  or  water  right  "at  a 
greater  price  than  the  amount  due  on  said 
deferred  payment  for  said  water  right  and 
land,  and  the  costs  incurred  In  making  the 
sale  of  said  land  and  water  right."  And, 
further,  that  at  any  time  witliin  nine  months 
after  the  foreclosure  sale  by  the  sheriff  of 
the  land  and  water  rights,  the  original  own- 
er may  apply  to  the  person  or  company  par- 
diaalDg  at  such  sale,  "to  redeem  such  land 
and  water  rights,  and  the  purchaser  shall 
assign  tbe  certificate  of  sale  of  such  land  and 
water  lights  to  such  original  owner,  upon  the 
payment  by  him  within  sucb  nine  months,  of 
the  amount  of  the  lien  for  which  the  same 
was  sold  at  auch  foreclosure  sale,  together 
with  the  interest,  costs,  and  fixed  chai^ies 
thereon." 

It  is  also  provided  that  where  the  llenhold- 
et  becomes  the  purchaser  at  such  foreclosare 
sale,  if  such  land  and  water  rights  are  not 
redeemed  by  the  original  owner  within  nine 
months,  then  at  any  time  within  three  months 
after  the  expiration  of  snch  nine  months,  any 
person  desiring  to  settle  upon  and  use  such 
land  and  water  rights,  "may  apply  to  the 
purdiaser  at  such  foreclosure  sale  to  redeem 
such  land  and  water  rights,  and  such  pnr- 
'?haser  sball  assign  the  certificate  of  sale  of 
such  land  and  water  rights  to  the  person  de- 
siring to  redeem  the  same,  upon  the  payment 
by  him.  within  sucb  three  months,  of  the 
amount  of  the  lien  for  which  the  same  was 
sold  at  such  foreclosure  sale,  together  with 
the  Interest,  costs,  and  fixed  charges  there- 
on."* 


From  a  careful  oontdderatlra  at  tba  ton- 
gfAag  statutory  provlaionB,  It  woufd  eeem  to 
be  clear  that  the  Legislature  never  intended 
to  authorize  persons,  associations,  or  cor- 
porations engaged  in  the  delivery  of  water 
for  the  IrrlgatlcHi  of  the  arid  lauds  of  this 
state  to  deprive  the  dtlzeos  of  the  state  o£ 
the  right  to  the  use  of  such  waters,  exc^t 
np(m  their  failure  to  pay  the  ordiiutry 
charges  or  assessments  to  cover  the  actual 
expenses  incurred  for  the  maintenance,  oper- 
ation, and  any  other  necessary  expense  inci- 
dent to  the  delivery  of  such  water.  Any  ll«a 
created  for  the  original  cost  of  construction, 
together  with  interest  thereon.  Is  subject  to 
foreclosure  and  sale  by  a  procedure  some- 
what analogous  to  the  general  procedure  for 
the  foreclosure  of  mortgages,  as  provided  for 
in  section  1629,  supra.  It  was  clearly  the  In- 
tention of  tbe  Legislature,  as  well  as  the 
con8tructl<m  company,  that  the  individual 
contract  holder  or  settler  should  be  the  own- 
er of  tbe  water  right  upou  completion  of  the 
construction  works.  This  water  rli^t  was  to 
be  represented  by  corporate  stock  In  the  op- 
eratinsT  company  OTganlzed  by  the  oonatrnc- 
tion  company.  Tbe  operating  company  was 
to  operate  the  canal  and  the  waters  flowing 
therein  for  tbe  ben^  of  tbe  settlers  who  ul- 
timately, upmi  making  final  payment,  were 
to  become  the  owners  of  all  tbe  capital  atodc 
of  the  operating  company. 

The  construction  company  has  organized 
the  operating  c<xnpany,  known  as  tbe  Oakley 
Canal  Company,  bnt  retains  control  nader 
its  contracts  wltb  tbe  settle  of  this  oper- 
ating company  and  Its  administration  of  the 
functions  of  the  completed  irrigation  works 
of  the  constmctlcm  company.  From  this  It 
might  be  contended  that  the  const  ruction 
company  conid  In  no  wise  be  benefited  by 
tbe  entrym^'s  payment  of  the  coat  at  main- 
tenance and  operating  charges  for  the  deliv- 
ery of  tbe  water  through  the  irrigating  sys- 
tem, because  that  would  not  reduce  the  ini- 
tial cost  of  cwstruction.  While  the  Initial 
cost  of  construction  may  not  be  Immediately 
reduced  in  this  manner,  yet  the  secority  o£ 
the  construction  company's  investment  is  In- 
creased proportionately  with  the  improTe* 
ments  made  by  the  settlers  upon  the  project, 
and  the  entrymen's  ability  to  meet  the  ini- 
tial payments,  together  with  interest  thereon 
is  augmented.  Tbe  cultivation  and  reclama- 
tion of  the  lands  located  on  by  tbe  entrymen 
fulQUs  the  terms  of  the  grant  from  the  gen- 
eral government  of  the  lends  within  the  proj- 
ect, and  makes  the  security  of  the  construc- 
tion company  tangible. 

It  is  apparent  that  the  Iieglslature  intend- 
ed to  fully  protect  the  construction  company 
to  the  extent  that  It  be  reimbursed  for  the 
moneys  expended  in  tbe  construction  of  tbe 
works,  together  with  reasonable  profit  on  the 
investment.  To  this  end  it  provided  the 
statutory  liens  heretofore  defined  and  a  com- 
plete, exclusive  statutory  procedure  for  tbe 
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fdwedosnre  of  those  liens.  Bnt  the  entire 
Idan  of  the  Carey  Act,  tbs  s^regatlon  of  the 
land,  the  anthorixatlon  for  the  sUte  to  make 
contracts  with  the  construction  companies, 
to  Induce  settlement  and  cnltlTatton  of  such 
lands,  the  creation  of  liens  upon  the  lands 
and  the  water  rights,  and  the  provisions  Cor 
the  foredosure  of  the  same,  all  clearly  tend 
to  establish  that  It  was  also  the  intention  of 
the  L^lslature  that  the  settm  should  ob- 
tain at  least  a  part  of  the  .funds  necessary 
ftor  the  payments  of  his  water  rights  from 
the  profits  resulting  from  his  investments 
In  the  lands  upon  the  segregation,  his  oc- 
cupancy and  reclamation  of  the  same.  This 
object  cannot  be  attained  if  the  enjoyment  of 
the  right  to  the  use  of  the  water  be  doiied 
the  settler.  The  deprivation  of  the  settler's 
right  to  the  nse  of  the  water  by  reason  of 
his  failure  to  make  payments  under  the  terms 
of  his  contract  with  the  construction  com- 
pany upon  the  initial  indebtedness,  together 
with  Interest  thereon,  might  frustrate  the 
purposes  of  the  Carey  Act  and  the  legislation 
of  this  state,  and  result  in  decreasing  the 
security  of  the  construction  company  under 
its  contract 

Thus,  if  we  sustain  the  provisions  of  para- 
graph 6  of  the  contract,  and  thereby  em- 
power the  construction  company,  through  the 
operating  {nmpany,  to  deprive  the  settler  of 
the  right  to  the  use  of  the  waters  on  his 
failure  to  make  payments  upon  the  original 
contract  debt,  it  might  prevent  the-  settler 
from  making  proof  which  would  entitle  him 
to  a  deed,  and  the  state  from  procuring  pat- 
ent to  the  lands  within  the  project  This 
would  destroy  the  secnrity  the  construction 
company  has  out  of  which  It  is  to  be  reim- 
bursed ft>r  the  initial  cost  of  construction 
with  reasonable  profit,  and  render  valueless 
the  construction  company's  Hen  upon  the 
land.  It  would  also  result  in  the  public  wa- 
ters of  the  state  not  being  applied  to  the  high- 
est beneficial  use  at  all  times  and  under  all 
dicomstances,  which  la  contrary  to  the  pol- 
icy of  this  state  as  dedared  by  the  Oonstitn* 
am  and  laws,  as  well  as  the  decisions  of 
the  courts. 

We  think  It  Is  safb  to  say  that  It  has  al- 
irajn  been  the  policy  of  this  state  that  no 
Interruption  other  than  ttiat  expressly  provid- 
ed for  by  statute  may  be  Interposed  to  de- 
fieat  the  highest  possible  nse  of  the  public 
waters  of  the  state. 

In  our  oiAnion  the  above-mentioned  provi- 
sion of  paragraph  8  of  the  contract  is  too 
harsh  and  unreasonable  to  be  resorted  to  for 
the  collection  of  the  Initial  Indebtedness  due 
the  construction  company  under  Its  contract 
with  the  entrymen.  Sndi  a  provision  could 
only  be  resorted  to  as  provided  for  by  the 
statutes  Cor  the  collection  of  the  ordinary 
charges  for  maintenance  and  operating  ex- 
penses for  the  delivery  of  the  water. 

Reference  has  been  made  to  the  case  of 


Bennett  v.  Twin  Falls,  etc  Oa.,.27  Idaho, 
643, 150  Pac.  386,  wher^n  paragraph  6  of  the 
contract  now  under  consideration  was  Ind- 
dentally  discussed.  The  Question  raised  In 
the  case  at  bar  was  not  before  the  court  In 
that  case,  and  was  not  detennlned. 

In  that  case,  the  land  to  which  the  water 
had  Oier^fore  been  applied  was  lawfully 
assessed  for  taxes  for  the  year  1010.  wbidi 
were  not  paid  and  became  delbiquent  The 
land  was  thereafter  sold  for  taxes  to  Lin- 
coln county.  No  redemption  being  made,  a 
tax  deed  issued  to  Lincoln  county,  and  was 
subsequently  by  Lincoln  county  sold  to  the 
plalntlfl  Bennett,  who  contended  that  the  un- 
paid water  right,  being  appurtenant  to  the 
land,  was  also  sold  with  the  land  for  taxes, 
and  that  he  was  entitled  to  a  conveyance  of 
the  water  right  from  the  defendant  company. 
This  court  held  that  under  thp  provisions  of 
section  1629,  Rev.  Codes,  the  watw  x^ht  re- 
ferred to  therein  did  not  attadi  or  become 
such  an  appurtenance  to  the  land  that  the 
title  to  such  water  right  was  conveyed  under 
a  tax  deed  which  conveyed  the  title  to  the 
land,  where  the  purchase  price  of  the  water 
right  had  not  been  paid,  and  that  the  plain- 
tiff under  his  tax  deed  occupied  the  same 
position  as  the  original  entryman,  and  in 
order  to  secure  the  water  right  under  the 
contract  with  the  construction  company  It 
was  incumbent  npon  blm  to  make  payments 
in  accordance  with  the  terms  and  conditions 
of'  the  water  contract,  and  that  the  water 
company  could  be  compelled  to  furnish  wa- 
ter in  accordance  with  the  terms  of  the  cm- 
tract  upon  the  plaintiff's  moMng  payments  as 
therein  stipulated. 

But  it  was  not  the  Intention  of  this  court 
in  that  case  to  hold  that  the  water  company 
oould  deprive  a  Carey  Act  entryman  of  the 
use  of  water  npon  his  failure  to  make  pay- 
ment of  principal  or  Interest  on  the  initial  in- 
debtedness. 

For  the  reasons  above  given,  the  writ  of 
mandate  prayed  for  must  issue  directing  the 
said  defendants  to  deliver  water  to  each  of 
the  plaintiffs  herein  in  the  Quantity  available, 
and  to  which  they  are  severally  entitled,  for 
the  irrigation  of  their  lands.  Costs  <^  tills 
proceedkig  are  awarded  to  plaintiff& 

SULLIYAN,  a  J.,  and  MORGAN,  con- 
cur. 


(M  OU.  m 

PIEST  NAT,  BANK  OP  SOPER  v.  BEBCH- 
ER.    (No.  7966.) 

(Supreme  Court  of  Oklahoma.    Nov.  14,  1916. 
Rehearing  Denied  Dec  12,  1916.) 

(Sylldbua  hy  the  Court.) 

1.  USTJKT  (grs'llT— AcnoNS—RECOVEax. 

To  entitle  plaintiff  to  recover  under  section 
5198,  U.  S.  Comp.  St.  1001,  for  usurioue  inters 
est  paid,  it  must  be  shown  by  a  preponderance 
of  the  evidence  "that  the  taking,  receiving,  re- 
serving, or  charging  of  interest  greater  than  al- 
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loved  by  tlie  preceding  section,  vaa  knowingly 
done." 

[Ed.  Note. — For  other  cases,  see  Csory,  Cent 
Dig.  §§  328-340;   Dec.  Dig.  <&=>117.1 

2.  Appeal  and  Ebboh  «=>1001  (4)— Review— 
Harmless  Errob. 

An  instruction  o(  the  court,  directing  a  ver- 
dict to  be  rendered  for  the  pinintiff  in  an 
amount  in  excess  of  the  amount  sho^rn  by  the 
evidence,  that  the  jilaintiff  is  entitled  to  recov- 
er, is  prejudicial  error. 

[Ed.  Note.—For  other  cases,  see  A^teal  and 
Error.  Cent  Dig.  |  42U;    Dec.  IMS. 
10«1(4).]  .  . 

3.  Appeal  and  Errob  ^=3ll7fi(5)— Dvtebui- 

NATION— KeVEBSAL. 

Where  it  appears  that  tbe  court  committed 
prejudicial  error  in  directing  and  rendering 
tbe  judgment  rendered,  and  only  questions  of  un- 
mixed law  are  iuvolved,  and  the  record  of  the 
court  discloses  what  judgment  should  have  been 
rendered,  this  court  will  not  reverse  and  remand 
tbe  cause  for  another  trial,  but  will  reverse  and 
remand  said  cause,  with  instructions  to  tbe  trial 
court  to  render  the  judgment  which  it  properly 
should  have  rendered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |S  4593,  4594 ;  Dec.  IMg.  «s> 
1178(5).! 

4.  Coots  «=»42(6)— Bbcotsrt— Oxtsb  to  Con- 
fers Judgment. 

Where  on  tbe  trial  of  a  cause  the  defendant 
offers  to  confess  judgment  in  the  amount  stated, 
in  full  of  plaintiff's  demiiud,  which  is  refused  by 
plaintiff,  and  upon  trial  of  the  cause  the  plain- 
tiff does  not  recover  a  judgment  for  more  tlian 
that  so  offered  to  be  confessed,  tbe  plaintiff  is 
liable  for  all  costs  accruing  subsequent  to  tbe 
time  such  offer  to  confess  such  judgment  was 
made. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  S  154 ;  uec.  Dig.  «=»42(6).] 

Commissioners*  Opinion,  Division  No.  1. 
Error  from  County  Court,  Choctaw  Oonnty; 
W.  T.  Glenn,  Judge. 

Action  by  F,  L.  Ileecher  against  the  First 
National  Bank  of  Soper,  a  corporation. 
There  was  a  judgmeut  for  plaintiff,  and  de- 
fendaot  brings  error.  Reversed  and  remand- 
ed, with  instroctioDS. 

McDonald  &  Jones,  of  Hugo,  for  plaintiff 
in  error.  W.  T.  Banks,  of  Henryetta,  for  de- 
fendant in  error. 

OOLUER,  O.  This  is  an  action  instituted 
by  the  defendant  in  error,  hereinafter  desig- 
nated plaintiff,  a^inst  the  plaintiff  in  error, 
hereinafter  designated  defendant,  to  recover 
usurious  interest  paid  the  defendant  as  the 
successor  of  the  Bank  of  Soper.  The  peti- 
tion contains  nine  counts,  to  which  petition 
a  demurrer  was  interposed,  and  said  demur- 
rer sustained  as  to  counts  1.  2,  7,  8,  and  9, 
and  overruled  as  to  counts  3,  4,  S,  and  6, 
and  such  action  of  the  court  as  to  the  de> 
mnrrer  was  duly  excited  to,  but  is  not 
assigned  as  error  and  therefore  said  demur- 
rer will  not  be  considered.  Tbe  defendant 
answered  said  petition,  and  <rftered  to  con- 
fess judgment  under  the  fifth  and  sixth 
counts  of  said  petition  for  the  stmi  of  $40.46, 
the  same  being  double  the  amount  of  usu- 
rious Interest  alleged  by  said  counts  6  and  6 


BEPOBTEB  (OU- 

to  have  beat  collected  by  tbe  plaintiff,  and 
denied  the  allegations  contained  in  counts 
3  and  4  of  said  petition.  To  said  answer, 
plaintiff  filed  a  reiplj,  alleging  that  tbe  of- 
ficers and  principal  stockholders  of  the  Bank 
of  Soper,  Okl.,  were  about  the  same  as  the 
officers  and  stockholders  of  the  first  Nation- 
al Bank  of  Stxper,  Okl.,  and  the  First  Nation- 
al Bank  of  Soper  was  liable  for  the  nsnrlooa 
intereat  as  alleged  in  the  third  and  fourth 
counts  of  said  petition,  and  denied  tbe  al- 
legations of  the  answer  as  set  forth  in  the 
second  and  third  paragraphs  thereof.  Tb» 
cause  was  tried  to  a  jury,  and  tbe  only  wit- 
ness examined  was  the  plaintiff,  who  testi- 
fied that  he  knew  the  First  National  Bank  of 
Soper,  Okl.;  that  he  knew  the  Bank  of 
Soper,  Okl.;  that  he  executed  to  the  Bank 
of  Soper  his  note,  a  copy  of  which  is  attached 
to  the  pleadings,  and  that  said  note  was  for 
the  sum  of  $265;  that  be  received  fnmi  tbe 
bank  for  said  note  the  sum  ot  $225;  that  he 
paid  the  note  to  the  First  National  Bank  of 
Soper,  whltfh  note  showed  on  its  fqce,  by 
stamp,  that  It  was  paid  to  the  First  National 
Bank  of  Soper.  and  which  original  note  was 
offered  in  evidence.  The  witness  was  tbea 
handed  a  note  made  to  the  Bank  of  Soper, 
dated  January  26, 1913.  which  he  testified  be 
had  executed  to  said  bank ;  that  be  received 
from  t;aid  bank  for  said  note  $50;  that  be 
paid  said  note  to  tbe  First  National  Bank  of 
Soper,  and  offered  in  evidence  said  original 
note,  which  shows  on  Its  face,  by  stamp, 
that  it  had  been  paid  to  tbe  First  National 
Bank  of  Soper.  Tbe  said  note  for  $265  Is 
the  note  counted  upon  In  the  third  count  of 
tbe  petition,  and  said  note  for  $59  is*  tbe 
note  counted  upon  in  the  fourth  count  of 
said  petition.  The  foregoing  being  all  tbe 
evidence,  the  defendant  demurred  to  tbe  evi- 
dence, which  demurrer  was  overruled  and 
duly  excepted  to.  Thereupon  the  plaintiff 
requested  tbe  court  to  direct  a  verdict  In 
favor  of  plaintiff  on  said  counts  3  and  4, 
and  against  tbe  defendant  on  its  answer  as 
to  counts  6  and  6,  the  latter  two  of  which 
had  been  confessed  by  defendant  Whereup- 
on the  court  instructed  tbe  Jury  to  return  a 
verdict  for  tbe  plaintiff  upon  the  said  four 
counts,  for  the  total  sum  of  $138.40  and  costs, 
and  thereupon  the  jury  returned  into  court  a 
verdict  against  the  defendant  for  tbe  said 
sum  of  $138.46,  and  Judgment  was  entered 
accordingly. 

Within  statutory  time  defendant  filed  a 
motion  for  a  new  trial,  upon  the  grounds: 
(1)  Error  of  the  court  in  overruling  the  de- 
murrer to  the  evidence  of  irtatntlff;  (2)  error 
of  the  court  in  granting  peremptory  Instnic- 
tlons,  requested  by  plaintiff,  which  motion 
was  overruled  and  duly  excepted  ta 
■  There  Is  no  evidence  tending  In  the  most 
remote  degree  to  sustain  the  auctions  of 
the  third  and  fourth  counts  of  said  petition, 
or  any  part  thereof.  The  amount  of  usurious 
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iDtereat  alli^^  In  said  count  5  of  said  pe- 
tltloo  Is  ^JBO,  and  In  said  count  6,  ¥16.73, 
twice  the  amount  of  which  Is  $40.40,  the 
amount  of  Judgment  offered  by  the  defendant 
to  be  confessed.  In  order  to  entitle  the  plain- 
tiff to  recover,  it  Is 'an  elementary  principle 
Oiat  where  the  allegations  of  the  petition  are 
denied  by  the  answer,  tiSe  burden  Is  upon 
ihe  plaintur  to  sustain  the  allegations  of 
his  petition  by  a  preponderance  of  the  evi- 
dence, and  unless  the  evidence  or  the  Infer- 
ences that  can  be  drawn  therefrom,  notwith- 
standing ttae  evidence  Is  uncontradicted, 
tends  to  support  the  allegations  of  the  petl- 
UoD,  It  i&  reven^ble  error  for  the  court  to 
direct  a  verdict.  We  are  unable  to  under- 
stand upon  what  theory  the  court  directed 
a  verdict  as  to  said  counts  8  and  4  of  said 
petition.  We  are  astonished  at  the  conten- 
tion of  plaintiff  in  his  brief,  found-  on  page 
2  flwreof,  *iiiat  the  defendant  by  demorrlng 
to  that  imrt  of  the  petition  acknowledged  the 
truth  of  the  allegations  set  up  in  that  part 
of  the  petition  of  the  plalntUf,"  as  It  is  a 
fnndamental  law  that  a  demurrer  to  the 
patltLon  relates  atdely  to  the  legal  effect  of 
the  facts  stated  In  the  petition,  and  the  In- 
toposlng  of  the  demurrer  to  the  petition 
by  the  defendant  does  not.  In  the  slightest 
degree,  admit,  or  tukd  to  support,  on  the 
trial  of  the  cause,  the  allegatlops  of  the 
petition  which  are  denied  by  the  answer. 

[1]  This  acttoa  Is  predicated,  as  averred  by 
pWntiff,  upon  section  61S8,  U.  S.  Oomi^ed 
Stat  1901,  the  controlling  provision  of 
which  is: 

taking,  receiving,  reeerrlng,  or  chain- 
ing •  ofjnterest  greater  than  •  •  • 
alTowed  by  the  preceding  section,  when  know- 
ingly done." 

There  is  not  the  slightest  evldcDce  In  this 
case  that  the  First  National  Bank  of  Soper 
was  the  successor  of  the  Bank  of  Soper,  or 
knowingly  received,  by  the  payment  of  said 
notes  wbich  were  paid  to  It,  usurious  Interest, 
other  than  by  the  oflCer  to  confess  Judgment 
In  said  sum  of  $40.46. 

[2-4]  That  the  defendant  knowingly  receiv- 
ed a  greater  amount  of  interest  than  allowed 
br  law  was  essential  to  be  proven  to  entitle 
tbe  plaintiff  to  recover. 

"One  who  seeks  to  recover  the  penalty  under 
MM  Mction  has  upon  him  the  burden  to  estab- 
Dsb  that  he  has  paid  a  greater  amount  of  ioter- 
«st  than  the  I^al  rate,  and  that  the  bank  re- 
ceived said  osarious  amount  knowingly."  Mer- 
chants' &  Planters'  Nat.  Bank  of  BSill  Creek 
T,  Horton  et  al..  27  Okl.  689,  117  Pac.  201 : 
Henderson  Nat  Bank  v.  Alves,  etc.,  91  Ky.  142 
[15  S.  W.  1321 :  First  NaL  Bank  of  Mill  Creek 
J.  ^is,  27  OkL  699  [114  Pac  620,  Ann.  Caa. 
1912G,  887]. 

There  being  no  evidence  or  inference  that 
■night  be  drawn  from  the  evidence  to  siq>port 
tbe  verdict  for  9138.46>  the  directed  verdict 


for  plaintiff  for  the  said  sum  was  reversible 
error.  Tbe  only  liability  of  the  defendant 
nnder  the  evidence  In  this  case,  or  the  in- 
ferences to  be  drawn  therefrom,  was  the  sum 
of  $40.46,  the  exact  amount  tibe  defendant 
offered  to  confess  Judgment  f6r,  and  the  court 
should  have  instructed  the  Jury  to  find  a 
verdict  for  that  amount,  and  all  costs  accru- 
ing prior  to  the  time  of  such  tender,  and  tax 
the  plaintiff  with  the  remaining  costs.  Leltch 
V.  Union  R.  Trans.  Co.,  Fed.  Cas.  No.  8.224,  7 
ChL  Leg.  News,  2dl;  Talla  v.  Anderson.  156 
Pac.  670.  Section  4782.  Revised  Laws  1910. 
provides: 

"When  a  tender  of  money  ia  ■  alleged  in  any 
pleading,  it  shall  not  be  necessary  to  deposit 
the  money  In  court  when  the  pleading  is  filed, 
but  it  shall  be  sufficient  It  the  money  is  deposited 
ia  court  at  trial,  or  when  ordered  by  tbe  court." 

Section  SSOtt,  Revised  Laws  1910,  provides : 
"After  an  acdon  for  the  recovery  of  money' 
is  brought,  the  defendant  may  offer  in  court  to 
confess  judgment  for  part  of  the  amount  claim- 
ed, or  part  of  the  causes  involved  in  the  ac- 
tion ;  whereupon,  if  the  plaintiff,  being  present, 
refuse  to  accept  such  confession  of  judgment  in 
fall  of  his  demands  against  the  defendant  in  the 
action,  or.  having  had  such  notice  that  the  offer 
would  be  made,  of  its  amount,  and  of  tbe  time 
of  making  it,  as  the  court  shall  deem  reasonable, 
fail  to  attend,  and  on  the  trial  do  not  recover 
more  than  waa  •  •  •  offered  to  be  conf^ed. 
such  plaintiff  shall  pay  aU  the  costs  of  the 
[action]  incurred  after  tne  offer.  The  offer  shall 
not  be  deemed  to  be  an  admission  of  tbe  cause 
of  [the]  action,  or  the  amount  to  which  the 
plaintiff  is  entiued,  nor  be  given  in  evidence  up- 
on tbe  triaL" 

The  defendant  having  offered  to  confess 
Judgment  for  tbe  entire  amouut  shown  by 
the  evidence  In  this  case  that  the  plaintiff 
was  entitled  to  recover,  which  was  refused 
by  the  plaintiff,  the  plaintiff  is  liable  for  all 
costs  of  the  case  subsequent  to  the  tinae  the 
defendant  offered  to  confess  Judgment .  for 
the  said  sum  of  $40.46.  It  necessarily  fol- 
lows that  the  court  also  committed  prejudi- 
cial error  in  overruling  the  motion  of  defend- 
ant for  a  new  trial.  Section  5258,  Revised 
Laws  1910,  provides : 

"When  a  judgment  or  final  order  shall  be  re- 
versed on  appeal,  either  in  whole  or  in  part, 
tbe  court  reversing  tbe  same  shall  proceed  to 
render  such  judgment  as  tbe  court  below  should 
have  rendered,  or  remand  the  cause  to  tbe  court 
below  for  such  judgment." 

This  cause  should  be  reversed  and  remand- 
ed, with  instructions  to  the  trial  court  to  ren- 
der judgment  for  tbe  plaintiff  In  the  sum  of 
$40.46,  with  Interest  from  the  time  the  de- 
fendant offered  to  confess  judgment  therefor; 
tax  the  plaintiff  with  all  costs  that  has  ac- 
crued in  this  case  in  said  court  since  said  of- 
fer to  confess  Judgment  was  made  by  defend- 
ant. The  costs  of  this  appeal  in  this  court 
should  be  taxed  against  the  plaintiff. 

PBR  CURIAM.   Adopted  In  whole. 
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(U  OkL  Cr.  U) 
GA3TEBL  et  bL  T.  STATB.  (No.  A-2697.) 

(Criminal  Oourt  of  Appeals  of  Oklahoma.  Dec. 
16.  1916.) 

(Syllabut  &v  the  Court.) 

1.  Riot  ^s»5  —  TTnlawfui.  Assembly  ^=92  — 

INFOBMATION— SUFFICIENCT. 

Aa  iDformatioD  alleging  that  three  persons 
named  "did  unlawfully  and  wUlfull;  use  force 
and  violence  upon  the  person  of  T.  L.  H.,  while 
the  said  persons  [naming  them]  were  then  and 
there  assembled  and  bad  eo  assembled  prior  to 
said  acts  of  force  and  violence,"  is  insufficient  to 
charge  either  the  offense  of  riot,  rout,  or  unlaw- 
ful assembly  as  defined  in  Penal  Code  (sections 
2568-2561,  Bev.  Lava  1910). 

SEM.  Note.— For  other  cases,  see  Blot,  Ont 
t.  U  8-10;  Dec.  Dig.  «s»5:  Unlawful  As- 
sembly, Gent.  Dig.  S  3;  Dec.  Dig.  «»2.] 

2.  Riot  ^=>1  —  Offenses  —  Natubb  of  Of- 
fense. 

To  constitatfl  the  offense  of  riot,  there  must 
be,  not  only  a  common  intent  on  the  part  of 
three  or  more  persons,  acting  together,  to  do  an 
unlawful  act  by  use  of  force  or  violence  or  by 
threats  to  use  force  or  violence,  accompanied  by 
immediate  power  of  execution,  but  also  concert 
action  in  furtherance  of  such  intent. 

[Ed.  Note.— For  other  cases,  see  Riot,  Cent 
D^.  SS         Dec  Dig.  «s>l. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Riot] 

Appeal  from  County  Court,  Beaver  County; 
John  A.  Spohn,  Judge. 

Charles  B.  Casteel,  Mary  R.  Harris,  and 
Harry  B.  Wright  were  convicted  of  rio^  and 
they  appeaL  Reversed. 

Dickson  &  Dickson  and  Loofbourrow  A 
Bizley,  all  of  Beaver,  for  plaintiffs  In  error. 
S.  P.  Freellng,  Atty.  Geo.,  and  B.  McMillan, 
Asst  Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  The  plalntUTs  In  error, 
Charles  E.  Casteel,  Mary  R.  •  Harris,  and 
Harry  B.  Wright,  were  Jointly  charged,  tried, 
and  convicted  In  the  county  court  of  Beaver 
counl7  of  a  riot  under  section  2558,  Rev. 
Laws,  which  reads  as  follows: 

"Any  use  of  force  or  violence,  or  any  threat  to 
use  force  or  violence  if  accompanied  by  immedi- 
ate power  of  execution,  by  three  or  more  persons 
acting  together  and  without  authority  of  law,  is 
rioL" 

From  the  judgmrat  entered  In  pursuance  of 
the  verdict  they  appealed  by  filing  In  this 
court  on  March  28,  1016,  petition  in  error 
with  case-made. 

[t]  The  errors  assigned  are,  in  effect,  that 
the  court  erred  in  overruling  the  demurrer 
to  the  information,  and  that  the  verdict  and 
judgment  are  contrary  to  law  and  to  the  evi- 
dence 

.  The  charging  part  of  the  Informatlw  is  as 
follows: 

"That  C!harle8  E.  Casteel,  Mary  R.  Harris, 
and  Harry  B.  Wright  late  of  the  county  afore- 
said, on  the  18th  day  of  April,  A.  D.  1914,  in 
the  county  of  Beaver  and  the  state  of  Oklahoma 
aforesaid,  did  unlawfully  and  willfully  use  force 
and  violence  upon  the  person  of  Thomas  L.  Howe 
wbUe  the  said  Charles  E.  Casteel,  Mary  R.  Har- 


ris, and  Harry  B.  Wright  were  then  and  there 
assembled  and  had  so  assembled  prior  to  said 
acts  of  force  and  violence,  contrary  to,"  etc 

In  answer  to  plaintiff'  In  error  brief,  the 
Attorney  General  has  filed  a  confession  of 
error  in  part  as  follows: 

"We  do  not  deem  this  a  sufficient  informatiOD 
in  a  case  of  riot.  See  section  2u5S.  Rev.  Laws; 
May  on  Criminal  Law,  para.  165,  166;  Whar^ 
on  Criminal  Law,  par.  153;  Clark  on  Criminal 
Law,  par.  152 ;  McLain  on  Criminal  Law,  002 ; 
Bishop  on  Criminal  Law,  1143;  Chitty  on  Crim- 
inal Law,  4S8.  In  all  the  informations  the 
words  'riotoody,'  'tumultuously,'  or  words  of  sim- 
ilar  kind  are  necessary  io  the  accusation  that 
the  community  of  purpose  may  be  shown.  See 
Chitty,  488;  McLain,  099;  Wharton,  1862; 
Pleading  and  Practice.  18-1200;  Bishop  Proe. 
992;  Enc.  of  Forms.  18057.  See.  also.  Proctor 
V.  State,  5  Okl.  Cr.  553,  115  Pac.  630 ;  Cochran 
V.  State,  4  Okl.  Or.  383,  111  Pac.  974.  The  lan- 
guage of  the  statute  is  not  enough ;  all  the  ele- 
ments of  the  oSense  must  be  charged.  Porter 
V.  State,  4  Okl.  Cr.  654,  111  Pac.  1023 ;  Simp- 
son V.  State,  5  OkL  Cr.  67,  113  Pac  549.  We 
think  the  demurrer  to  the  information  should  have 
been  sustained." 

We  are  of  the  opinion  that  the  Informa- 
tion, to  have  been  sufficient  to  charge  a  riot, 
should  have  alleged  that  the  defendants  (nam- 
ing them)  did  unlawfully  assemble  with  the 
common  intent  to  use  force  and  violence 
against  the  person  of  another  (naming  him), 
and  then  and  there,  in  furtherance  of  sndi 
unlawful  intent,  and  acting  together  willfully, 
unlawfnlly.'and  riotously,  used  force  and  vio- 
lence against  the  person  named;  nor  la  it 
sufficient  to  charge  a  rout  or  an  unlawful  as- 
sembly as  deOned  in  our  Penal  Oode,  Sec- 
tions 2560,  2561,  Bev.  Laws.  See  3  Bishop's 
Crim.  Proc.  |  81^ 

In  ProctOT  V.  State,  5  OkL  Cr.  SSS,  116  Pac 
680,  It  Is  said: 

"To  constitute  the  offense  of  riot,  there  njiist 
bo,  not  only  a  common  intent  on  the  part  of  three 
or  more  persona,  acting  t<%ether  to  do  an  unlaw* 
ful  act  by  use  of  force  or  violence,  or  by  threats 
to  use  force  or  violence^  accompanied  by  imme- 
diate power  of  execution,  but  also  concert  of  ac- 
tion in  furtherance  of  such  intent." 

Says  Bishop: 

"Though,  in  law,  people  lawfully  tc^ether  may 
commit  riot,  still  the  assemblage  must  first  become 
unlawful;  that  is,  the  riotous  purpose  must  be 
entertained.  Hence  the  unlawfulness  of  the  as- 
semblage must  in  some  way  appear  in  all^ir 
tion."   3  Bishop,  New  Crim.  Proc  S  996. 

[21  The  information  filed  In  this  case  la 
fatiOly  defective  in  that  It  falls  to  allege 
facts  showing  dttaer  an  unlawful  assemblage, 
its  purpose,  or  a  lawful  assemblage  and  a 
subsequent  agreement  of  the  persons  so  as- 
sembled to  commit  the  unlawful  act.  It  fol- 
lows that  the  Judgment  appealed  from  should 
be  reversed. 

The  Judgment  of  the  county  court  of  Beav- 
er county  is  hereby  reversed,  and  the  cause 
remanded,  With  directions  to  proceed  in  ac- 
cordance wltti  the  views  her^  e^ressed. 

ARMSTRONG  and  BBETT,  JJ.,  Concur. 
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03  OU.  Cr.  9) 

Ex  parte  HOWE.  (No.  A-2847.) 
(Criminal  Ooart  of  Appeals  of  Oklahoma.  Dec. 
12,  1816.) 

fSvlUbva  &V  the  Oovrt.} 
Bazi.  *=»42— Admission  to  Bail— Bight  to. 

Where  a  defendnnt  in  a  criminal  action  says 
he  vaa  met  by  a  certain  named  person  a  week 
before  the  offense  wag  committed,  and  told  by 
this  person  to  meet  him  at  a  stated  time  and 
place,  and  then  and  there  join  him  in  the  com- 
mission of  a  crime,  and  that  this  person  threat- 
ened to  kill  him  if  he  did  not  comply  with  this 
demand,  and  that  he  did  comply  with  the  demand 
to  save  his  life,  and  through  fear  and  intimida- 
tion.  Beld,  that  such  contention  is  absurd,  that 
during  the  time  which  elapsed  between  the  date 
of  the  alleged  conversation  and  the  commission 
of  the  crime  the  defendant  had  the  foil  and  free 
exercise  of  his  will,  and  that  what  he  did  under 
this  state  of  ^ts  was  bis  own  vtduntary  act. 

[Ed.  Note. — For  other  cases,  see  Bail,  Gent 
Dig.  IS  139-144, 147-152;  Dec.  Dig.  <8=»42.] 

Ex  parte  application  by  Arthur  Rowe  for 
habeas  corpus  to  compel  admisslcm  to  bail. 
Writ  denied. 

McNeill  &  McNeill,  of  Pawnee,  for  peti- 
tioner. B.  McMillan,  Asst.  Atty.  Oen.,  for 
the  State. 

BBBirr,  J.  A  complaint  was  filed  in  the 
connty  oonrt  of  Pawnee  connty  diarglng  Ar- 
thur Bowe,  the  petitioner  herein,  with  mur- 
der, and  at  a  prdiminary  hearing  bef<H»  the 
connty  Judge,  as  examining  magistrate,  said 
petitioner  was  held  on  said  (Aarge  without 
bail,  to  await  the  action  ot  the  district  court. 
And  1^  habeas  corpus  proceedings  the  peti- 
tioner seeks  to  hare  this  court  admit  him  to 
bail. 

It  is  inststed  that  the  corpus  deltcU  was 
not  properly  established*  and  that  the  eri- 
dence  Is  InsuflScient  to  bcdd  the  petitioner  to 
answer  for  any  crime.  But  we  cannot  agree 
with  either  ot  these  contentions. 

To  establish  the  corpus  delicti  in  this  case, 
It  was  only  necessary  to  prove  that  the  body 
of  the  deceased  was  found  with  marks  of  vi- 
olence upon  it,  or  other  circumstances  that 
indicated  that  he  came  to  bis  death  by  vio- 
lent or  unnatural  means.  And  at  the  prelim- 
inary hearing  it  was  shown  that  deceased 
was  dead  and  burled,  and  that  he  came  to 
his  death  by  a  gunshot  wound  inflicted  in 
the  back  of  the  head.  This  evidence  unques- 
tlwiably  established  the  corpus  delicti;  and 
the  petitioner's  own  voluntary  confession 
certainly  Justified  the  county  Judge,  as  ex- 
amining magistrate,  in  holding  him  without 
balL  It  is  true  that  the  petitioner  claims 
that  one  Joe  Hobson  coerced  and  compelled 
him  to  assist  him  in  the  commission  of  this 
murder.  But  his  own  statement  refutes  any 
such  contention,  for  he  claims  that  Hobson 
came  to  him  about  a  week  before  the  murder 
was  committed  and  told  him  that  if  he  did 
not  assist  him  In  the  commission  of  this 
crime  he  would  UU  him.  And  at  the  same 


time  told  petitioner  when  and  where  to  meet 
blm,  and  that  at  a  stated  time  he  would  be 
at  a  certain  point  near  the  deceased's  house, 
and  would  fire  a  shot  about  8  o'clock  to  In- 
dicate to  the  petitioner  bis  exact  where- 
abouts, and  that  petitioner  could  then  come 
to  him.  If  this  be  true,  it  does  not  even 
bear  the  semblance  of  coercion,  for  there  was 
a  whole  week  that  the  petitioner  and  Hob- 
son were  separated,  and  the  petitioner  had 
the  full  and  free  exercise  of  his  will  during 
all  tliat  time;  and  according  to  this  state- 
ment he  went  voluntarily  to  the  spot  desig- 
nated by  Hobson  as  the  meeting  place,  wait- 
ed for  the  shot  to  be  fired,  and  then,  by  the 
assistance  of  this  signal,  voluntarily  joined 
Hobson  in  the  commission  of  this  crime. 

But  we  feel  that  In  Justice  to  Joe  Hobson 
we  should  say  that  It  has  come  to  the  atten- 
tion of  this  court  that  he  was  arrested  and 
brought  to  Oklahoma,  charged  with  the  com- 
mission of  this  murder;  that  at  an  examin- 
ing trial  he  proved  by  his  neighbors  in  Kan- 
sas that  he  was  a  man  of  good  character  and 
unsullied  reputation ;  and  farther  proved 
that  he  was  miles  from  the  scene  of  the 
crime  at  the  time  the  crime  was  committed, 
and  had  bem  there  at  all  times  for  wedcs 
both  prior  and  subsequent  to  the  date  of  the 
murder;  and,  further,  that  the  petltlcmer  in 
this  case  refused  to  take  the  stand  against 
him  at  this  examining  trial,  and  he  was  dis- 
charged by  the  examining  magistrate. 

We  have  no  hesitancy  in  saying  the  dis- 
trict Judge  to  whom  ai^Ucatlon  for  bail  was 
made,  before  coming  to  this  court,  was  fully 
Justlfled  in  denying  petitioner  balL 

The  writ  Is  therefore  denied. 

DOTta,  P.  J.,  and  ABMSTBONO,  J.,  em- 
cur. 


(13  OU.  Gr.  U) 
ABBAMS  V.  STATE.   (No.  A-2040.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Dec 
15,  1S16.) 

(ByttaJnu      the  OovrU) 

1.  PbOSTITCTION  «=>^PANDBBINa— InroBMA- 

TION. 

An  information  charging  a  person  with  the 
crime  of  pandering  which  only  pleads  the  general 
terms  of  the  statute,  and  alleges  that  the  accused 
"did  by  promise  and  device  and  scheme  persuade 
and  encourage"  a  female  named  to  become  an 
inmate  of  a  house  of  prostitution,  is  insufficient, 
when  properly  challenged  by  demnrrer,  for  the 
reason  that  it  Is  impossible  for  the  accused,  un- 
der the  information,  to  know  what  kind  of  prom- 
ise the  state  intends  to  prove,  whether  a  prom- 
ise of  employment  or  remuneration,  gift  or  for- 
bearonce,  or  which  one  of  the  almost  innumer- 
able and  inconceivable  devices  and  schemes  the 
state  intends  to  rely  upon,  and  Ignores  the  con- 
stitutional and  statutory  safeguard  and  guaranty 
tbat  an  indictment  or  information  must  con- 
tain a  statement  of  the  acts  constituting  the  of- 
fense, in  ordinary  and  concise  language,  and  in 
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•ndi  manner  aa  to  enable  a  person  of  common 
nndentandtuK  to  know  what  u  intended. 

[Ed.  Note.— For  other  cases,  see  Prostitution, 
Cent  Dig.  |  3;  Dec.  nig.  «»3.] 

2.  PBOSTrruTioN  <3=3l  —  Pakderino  —  Na- 
ture OF  Offe.nse. 
Tlie  gist  of  the  ofFocse  of  pandering  is  not 
that  a  woman  Is  in  a  house  of  prostitntion,  bnt 
that  she  has  been  procared  or  induced  by  some 
of  the  means  named  in  the  statute  to  enter  or  re- 
main in  a  bouse  of  prostitution.  Hence  a  state 
of  facts  must  be  pleaded  that  will  show  that 
the  person  charged  did  in  reality,  by  some  one  or 
more  of  the  means  named  In  the  statute,  procure 
or  induce  the  female  to  enter  or  remain  in  such 
house. 

[Ed.  Note. — For  other  cases,  see  Prostitution, 
Cent  Dig.  S8  1,  2;  Dec  Dig.  «=»1.1 

8.  Indictment  and  iNToaMATioN  <S=>60 — Prk- 

SOMPTION  OF  Innocence. 
Since  every  person  is  presumed  to  be  inno- 
cent until  proved  guilty,  it  logically  follows  that 
he  mast  be  presumed  also  to  be  ignorant  of  what 
li  intended  to  be  proved  against  him,  except  aa 
he  is  informed  by  the  indictment  or  tnfonnation. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information.  Cent  Dig.  Sl  1^2,  206,  267; 
Dec.  Dig.  ^=>G0.] 

4.  iHDIcnCKIfT  AND  iNrORUATION  «=9llO(^— 
SUFFICIENCT— IjANGUAOB  OF  StATTTFE. 

Where  words  or  terms  used  in  the  statute 
have  no  technical  or  precise  meaning  which  of 
themselves  imply  or  define  the  offense,  then  the 
indictment  -or  information  must  set  forth  the 
particular  things  or  acts  charged  to  have  been 
done  with  reasonable  certainty  and  distinctness. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  Sf  291-294;  Dec. 
Dig.  «=9llO(4).] 

5.  Indictment  and  Information  «s»71— Na- 

TTIBE  OF  OffeNSE—CeRTAINTT. 

It  is  not  a  technical,  but  a  sound  and  funda- 
mental, rule  of  criminal  procedure  that  the  ac- 
cused must  be  apprised  at  the  outset  by  the  in- 
dictment or  information  with  reasonable  certain- 
ty  of  the  nature  and  cause  of  the  accusation 
against  him. 

[Ed.  Note.— For  oth^  cases,  see  Indictment 
and  Information,  Cent  Dig.  i§  144,  174,  193, 
194;  Dec,  Dig.  «=>71.] 

Error  from  District  Court,  Comanche 
County;  Cham  Jones,  Judge. 

HlDDle  Abrams  was  convicted  of  Tlolatlng 
the  panderlns  statute^  and  she  brings  error. 
Reversed. 

J.  F.  niomas,  ot  Lawton,  for  plaintiff  In 
error.  R.  McMillan,  Aast  Atty.  Oen.,  for 
the  State. 

BRBirr,  J.  The  plaintiff  in  error  in  this 
case,  Minnie  Abrams,  who  will  be  referred  to 
as  defendant,  was  charged  Jointly  with  her 
husband,  George  Abrams,  of  Tlolatlng  oar 
statute  on  pondering.  A  sewrance  was  bad, 
and  the  defoidant,  Minnie  Abrams,  vms 
tried,  convicted,  and  sentenced  to  two  years 
In  the  penitentiary  and  to  pay  a  fine  of  fSOO, 
and  from  this  judgment  and  sentence  she 
appeals  lo  this  court 

The  appeal  Is  by  transcript,  and  the  com- 
plaint urged  Is  the  insuffi(dency  of  the  in- 
formation, which  objection  was  properly 
raised  by  demurrer,  and-  motion  In  arrest  of 


Judgment  And  it  Is  our  Judpnent  that  tlila 
complaint  is  well  taken. 

[1,  2]  The  charging  part  ot  Qie  Informa- 
tion Is  that: 

"  •  •  •  On  the  5th  day  of  August  1915. 
George  Abrams  and  Minnie  Abrams.  then  and 
there  being,  did  then  and  there  willfully,  unlaw- 
fully, and  feloniously  procure  a  female,  to  wit 
Rose  Stantield,  to  become  an  inmate  of  a  house 
of  ill  fame,  to  wit,  a  place  where  prostitution 
was  encouraged  and  allowed.  In  the  said  state  of 
Oklahoma,  to  wit,  at  the  rooming  hout!c  nf  the 
said  defendants,  George  Abrams  and  Minnie 
Abrams,  at  No.  317  E  avenue.  In  the  city  of 
Lawton,  Comanche  county,  Okl.,  and  did  by 
promise  and  device  and  scheme  persuade  and  en- 
courage the  said  Rose  Stanfield  to  become  an  in- 
mate of  said  house  of  prostitution  contrary  to 
the  form  of  the  statute  in  such  case  made  and 
provided  and  against  the  peace  and  dignity  ot 
the  state." 

The  state  Insists  that  the  Information  uses 
the  very  language  of  the  statute  In  charging 
the  offense,  and  that  that  is  sufficient  to 
make  the  Information  good.  In  reply  to  this 
we  will  say  that  there  are  many  cases  In 
which  an  Information  or  Indictment  drawn 
In  the  language  of  the  statute  is  good,  but 
there  are  also  many  other  cases  In  which 
this  is  not  true.  Henoe  It  Is  a  general  rule, 
and  the  statutory  rule  In  this  state,  that  the 
particular  circumstances  of  the  offense,  and 
the  acts  constituting  it  must  be  charged, 
when  they  are  necessary  to  constitute  a  com- 
plete offense,  or  to  inform  the  court,  or  per- 
son charged,  as  to  what  Is  Intended. 

The  gist  of  this  offense  is  not  that  a  wo- 
man is  In  a  house  of  prostitution,  but  that 
she  has  been  procured  or  induced  by  some  of 
the  means  named  In  the  statute  to  enter  or 
romalQ  In  a  house  of  prostitution.  Hence  a 
state  of  facts  must  be  pleaded  that  will  show 
that  the  person  charged  did  In  reality,  by 
some  one  or  more  of  the  means  named  In  the 
statute,  procure  or  Induce  the  female  to  en- 
ter or  remain  In  such  house.  There  might 
be  a  promise  made  to  a  female  which  would 
be  so  insignlficunt  and  trivial  that  it  would 
appear  upon  its  very  face  that  It  was  not 
the  Inducement  or  procuring  cause  of  her 
entering  or  remaining  In  such  bouse  of  pro9- 
titntlon,  but  that  she,  in  fact,  entered  or  re- 
mained in  such  house  of  prostitution  of  her 
own  volition,  and  not  by  reason  of  such  tri- 
fling and  trivial  promise,  which  the  court 
could  see  at  once  was  too  Inslgnlflcant  to 
Influence  the  conduct  of  any  human  being. 

[3]  Besides,  since  every  person  Is  presnn^ 
ed  to  be  Innocent  until  proved  guilty.  It  log- 
ically follows  that  he  must  be  presumed  also 
to  be  Ignorant  of  what  Is  Intended  to  be 
proved  acainst  him,  except  as  he  Is  Informed 
by  the  indictment  or  Information.  People 
V.  Marion,  28  Mich.  265;  State  v.  McKenna, 
24  Utah,  317,  67  Pac  815.  Hence  It  has  been 
well  said  that: 

Where  "  •  •  •  the  words  or  terms  used  In 
the  Rtatnte  have  no  technical  or  precise  meaaing. 
which  of  themselves  imply  the  offense,  or  where 
the  particular  facts  or  acts  which  shall  consB* 
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tute  it  ar«  not  BpecUIed,  but,  from  the  general 
language  nsed,  many  things  may  be  done  which 
may  constitute  an  offense,  it  is  then  necessary,  in 
charging  an  offense  daimed  to  be  embraced  with- 
in the  general  langnage  of  the  statute,  to  s^t 
forth  the  particular  things  or  acts  charged  to 
have  been  done,  with  reasonable  certainty  and 
distinctness,  so  that  the  court  may  determine 
whether  an  offense  within  the  statute  is  charged, 
or  one  over  which  it  has  jurisdiction,  and  so 
that  the  defendant  may  be  advised  of  the  particu- 
lar nature  of  it,  in  order  to  defend  against  it,  and 
to  plead  in  bar  a  judgment  of  conviction  or  ac- 

Jiiittal  thereof,  if  subsequently  proseentcd.** 
'eople  V.  Perales,  141  Cal.  681,  75  Pac  170. 

[4]  Utah  lias  a  statnte  very  similar  to 
ours  on  the  subject  of  pandering,  and  In 
State  V.  Topham,  41  Utah,  39,  123  Pac.  888, 
In  passing  upon  an  indictment  very  similar 
to  the  information  under  consideration,  the 
Supreme  Court  of  that  state,  in  a  very  able 
and  elaborate  opinion,  held  that  the  mere 
laiifningo  of  the  statute  was  too  general  and 
indefinite,  and  was  not  sufficient  to  Inform 
the  defendant  of  the  partlcolar  acts  or  con- 
duct con^lalned  of,  and  says: 

"Should  one  assert  to  asotbi^r  that  he  had  a 
•device  or  scheme'  to  accomplish  a  particular  re- 
sult, would  that  'in  ordinary  and  concise  lan- 
coage  enable  a  person  of  ordinary  understanding 
t«  know  what  was  intended*  or  meant?  To  en- 
able such  a  person  to  know  what  was  intended, 
would  not  the  first  question  necessarily  be, 
*Wbat  is  the  device  or  scheme? 

"When  the  defendant  was  charged  that  she  had 
*b7  divers  devices  and  sdiemes'  accomplished  a 
particular  result,  who  but  the  pleader  knew  what 
was  intended  or  expected  to  be  proved  against 
lier  in  such  respect?  Or,  if  it  should  be  claimed 
that  she  by  'threats'  had  accomplished  aach  re- 
sult, again,  who  but  the  pleader  could  know  with 
reasonable  certainty  what  menacing  act  or  con- 
duct of  hurt,  or  fear,  or  threatening  menace  to 
inflict  pain  or  punishment  or  Injur?  to  person, 
r^utation,  or  property,  or  to  restrain  freedom 
4a  action,  was  intended  or  expected  to  be  proved? 
Should  one  complaiQ  of  another  that  he  'threat- 
ened' him,  would  not  again  the  first  question 
necessarily  be,  in  order  to  'enable  a  person  of 
common  understanding  to  know'  what  was  meant 
or  intended,  'What  did  he  say  or  do?'  And,  if 
it  riiould  be  claimed  that  the  defendant  by  'prom- 
ises* had  accomplished  such  result,  again,  could 
U7  one  but  the  pleader  know  with  reasonable 
certainty  just  what  particular  acts  or  condact 
in  that  regard  was  intended  or  expected  to  be 
proved?  This  information  may  be  looked  at  with 
-the  utmost  liberality,  and  yet  what  facts  or  dr- 
eumstances  or  acts  are  there  set  forth  from 
which  the  court  may  determine  whether  a  prom- 
ise or  promises  in  law  were  made  by  the  defend- 
^t,  if  it  should  be  claimed  that  she,  by  such 
means,  acctHnpllshed  the  charged  result,  or  a 
threat  made  or  device  or  scheme  used  or  employ- 
ed, if  by  either  of  these  it  be  claimed  the  defend- 
ant accomplished  such  result?  Neither  she  nor 
any  one  else  except  the  pleader  could  know 
whether  he  intended  to  prove  some  kind  of  a 
promise  or  a  threat  or  a  device  or  scheme.  Un- 
der the  information,  if  it  is  good,  the  state 
would  be  permitted  to  prove  anything  which  the 
prosecution  thought  tended  to  show  a  promise, 
anything  a  threat,  anything  a  device,  anything  a 
B<dieme,  and  no  objection  to  the  offer  of  any  such 
evidence  could  properly  be  made  by  the  defend- 
ant. If  that  be  true,  then  the  state  might  as 
well  be  permitted  in  an  information  to  generally 
-diarge  Uie  defendant  'with  having  committed  the 
offeuso  of  pandering'  and  be  allowed  to  prove 
anything  tendlnx  to  gbow  the  commission  of  sneh 
an  offense. 


"Under  thhi  information  neither  the  court  nor 
the  defendant,  until  the  evidence  was  adduced, 
could  know  what  particular  acta  or  conduct 
would  be  claimed  had  been  committed  by  the  de- 
fendant, and  until  then  the  court  could  not  know 
whether  an  offense  had  been  gharged,  nor  the  de- 
fendant what  she  was  called  upon  to  meet  and 
answer.  •  •  •  Should  one  either  in  a  civil.or 
criminal  pleading  charge  another  at  a  specified 
time  and  place  'with  having  cheated  and  defraud- 
ed' him,  without  alleging  the  acts,  the  conduct, 
the  facts  constituting  the  cheat  or  fraud,  certain- 
ly no  one  would  contend  that  to  be  a  sufficient 
pleading  to  withstand  a  demurrer.  What  more 
has  been  done  here?  The  pleader  has  stated  his 
conclusion  that  the  defendant  has  said  or  done 
something,  that  she  has  been  guilty  of  some  kind 
of  condact,  or  committed  acts  of  some  kind, 
which  In  his  opinion  amount  to  a  promise  or  a 
threat  or  a  device  or  a  scheme,  but  withheld  from 
the  court  and  the  defendant  a  statement  of  any 
acts  committed,  or  things  said  or  done,  by  her, 
or  any  facts  or  circumstances  from  which  it  may 
be  determined  whether  in  law  a  promise  or 
threat  was  made,  or  a  device  or  scheme  used  or 
employed,  by  her.  The  acta  and  conduct  of  the 
defendant,  and  the  facts  and  drcumstances  con- 
stituting the  promise,  the  threat,  the  device,  the 
scheme,  wm  required  to  be  alleged  in  the  infor- 
mation,  so  that  the  court  could  Judge  whether 
the  accused  should  have  been  put  upon  trial,  and 
that  she  might  then  know  what  she  was  to  de- 
fend against." 

And  It  cites  numerous  cases  In  support  of 

this  p08itl<Hl. 

[5]  In  the  case  at  b&r  it  was  Impossible  for 
the  def«idant  under  the  information  to  knmr 
what  kind  of  promise  the  state  Intended  to 
prove,  whether  a  "promise  of  employment  or 
remoneratlw,  investment,  gift,  forbearance, 
or  to  do  or  not  to  do  one  or  more  of  almost 
Innumerable  and  inccmcelvable  things" ;  for 
no  one  coidd  know  from  the  information  un- 
til the  evidence  was  in  what  character  of 
promise  the  state  did  Intend  to  prove,  nor 
which  one  of  the  almost  innnmerable  and  in- 
conceivable device  or  sdiemes  tbe  state  in- 
tmded  to  rely  up<hl  And  we  hold  with  State 
V.  Topham,  supra,  that: 

"It  is  not  a  technical,  but  a  sound  and  funda- 
mental, rule  in  the  law  of  criminal  procedure 
that  the  accused  be  apprised,  not  by  the  evidence 
adduced,  but  at  the  outset,  by  the  Indictment  or 
information,  with  reasonable  certainty,  of  the 
exact  nature  of  the  accusation  against  him. 
This  rule  cannot  be  bent  to  meet  exigencies  of  a 
particular  case,  nor  the  class  or  grade  of  the 
person  accused.  The  Constitution  and  the  stat- 
ute prescribe  the  rales  by  which  the  sufficiency 
of  an  information  may  be  determined,  and  they 
apply  to  all  alike.  They  do  not  prescribe  one 
rule  for  a  keeper  or  director  of  a  house  of  prosti- 
tution and  another  for  a  nun,  nor  one  rule  for 
one  offense  and  another  for  another  offense." 

Hence  we  think  In  the  case  at  bar  the  in- 
formation fails  to  comply  with  the  constitu- 
tional guaranty  and  the  statutory  safeguard 
that: 

An  ''indictment  or  information  must  contain: 
•  •  •  A  statement  of  ♦  *  •  acts  consti- 
tuting the  offense,  in  ordinary  and  concise  lan- 
guage, and  in  such  manner  as  to  enable  a  per- 
son of  common  understanding  to  kuow  what  is 
intended.'*   Section  5738,  Ilevised  Laws  1910. 

The  Judgment  is  tlierefOTe  reversed,  and 
tbe  cause  remanded,  with  directions  to  the 
trial  court  to  sustain  the  demurrer  to  the 
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information.  And  the  warden  of  the  peni- 
tentiary at  McAlesrter  Is  directed  to  surren- 
der the  plaintiff  In  error  to  the  sheriff  of 
Comanche  county,  who  shall  hold  her  in 
custody  subject  to  the  further  orders  of  the 
district  court  of  said  coun^. 

DOTLB,  P.  J.,  and  ABUSTRONO.  J.,  con- 
cur. 

(22  N.  M.  837) 

STATE  T.  WILLIAMS.    (No.  1908.) 

(Supreme  Court  of  New  Mexico.     Sept.  20, 
1916.    On  Motion  for  Itebearine,  Dec.  16. 
1916.) 

(SvUahttt  hy  the  Court.) 

1,  Gbiminal  Law  ^=3l064(l)— Afpeai^-As- 

BIONUENTS  OF  EbBOB, 

Unless  the  assigomeot  of  error  in  the  mo- 
tion for  a  new  trial  clearly  specifies  the  legal 
ground  of  objection,  the  objection  will  not  be 
considered  on  appeal,  where  tbe  question  is  not 
<Hie  of  jurisdiction. 

[Ed.  Note, — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g  2676;  Dec.  Dig.  «»1064(1).] 

2.  Cbiminal  Law  €=>742(2)— AccoMPLlCEa— 
Jury  Qtjbstion. 

Where  tbe  facts  as  to  whether  a  witness  is 
an  accomplice  are  ia  dispute,  tbe  requested  In- 
struction, charging  that  the  witness  is  an  ac- 
complice, is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  SS  1098,  1138,  1720;  Dec.  Dig. 
^742(2).] 

On  Motion  for  Rehearing. 
8.  GBnmcAL  Law  «S91133— Afpku.— Rx- 

HKABINa- 

A  new  and  original  question  cannot  be  con- 
isldered  for  tbe  first  time  on  motion  for  rehear- 
ing. 

[£ld.  Note.— For  odier  caaes,  see  Criminal 
lAW,  Cent  Dig.  |  29S4;  Dee.  Dig.  «=»1133.] 

4.  Bbibbbt  ^1©)— Om»k8»— What  Cok- 

aTiruTis.  , 
The  corrupt  act  of  a  justice  of  the  peace  In 
delivering  to  a  third  person  papers  of  a  case 
tried  and  determined  by  him  and  appealed  to  the 
district  court,  instead  of  delivering  same  to 
proper  authority,  constitutes  bribery  under  seo- 
tioQ  1670,  Code  1915.  and  indictmoit  therefor 
held  sufficient 

[Sd.  Note.— For  otbetr  cases,  see '  Bribery, 
Cent  Dig.  I  2;  Dec.  Dig.  «»1(2). 

For  other  definitions,  see  Words  and  Phraaes, 
Slrst  and  Second  Series,  BriberyJ 

Appeal  from  District  Court,  Curry  County ; 
McCIure,  Judge. 

Robert  N.  Wllllama  was  convicted  of 
wrongfully  accepting  a  bribe,  and  he  appeals. 
Affirmed. 

O.  O.  Askren,  of  Roswell,  and  W.  A.  GH- 
lenwater,  of  Clovls,  for  appellant.  H,  S. 
Bowman,  Asst  Atty.  Gen.,  for  the  State. 

HANNA,  J.  The  appellant",  Robert  N.  Wil- 
liams, was  convicted  of  the  ofCense  of  receiv- 
ing and  accepting  a  bribe.  He  appeals  from 
the  judgment  of  the  court  sentencing  bim  to 
serve  a  term  in  the  state  penitentiary  of 
from  not  less  than  8^  years  nor  more  than  4 
years. 


The  appdlant's  brief  omits  a  statement  of 
facts;  hence  the  following  statement  of  facts 
appearing  in  the  brief  of  the  state  will  be 
considered  as  the  facts  of  this  case  on  appeal: 

The  appellant  was  elected  to  the  office  of 
Justice  of  the  peace  of  precinct  No.  2,  Cnrry 
county,  N.  M..  January  13, 1913,  for  a  term  of 
2  years,  and  guallSed  as  such  officer  im- 
mediately thereafter.  Late  In  tbe  month  of 
November,  1913,  there  were  filed  with  appel- 
lant, as  such  justice  of  the  peace,  two  com- 
plaints, each  charging  one  Ray  Moss  with  the 
offense  of  unlawful  carrying  of  deadly  weap- 
ons. Upon  a  hearing  Moss  was  found  guilty 
and  a  fine  of  $50  and  a  Jail  sentence  of  50 
days  was  Imposed  in  each  case.  A  motion 
for  a  new  trial  was  filed,  and  the  motion  was 
granted  by  the  Justice,  but  upon  consultation 
with  tbe  assistant  district  attorney  and  learn- 
ing that  the  motion  for  a  new  trial  had  been 
erroneously  granted,  because  there  was  no 
jurisdiction  in  tbe  Justice  of  the  peace  court 
to  grant  a  new  trial,  this  action  of  the  court 
was  vacated,  and  an  appeal  from  the  Judg- 
ment of  the  court  Imposing  tbe  fine  and  jail 
sentence  was  prayed  for  and  granted,  and  ap- 
peal bonds  were  filed.  Upon  request  of  appe- 
lant the  docket  was  written  up  by  tbe  osslat- 
ant  district  attorney.  The  transcript  of  the 
docket  entries  and  the  papers  In  the  two 
caaes  were  never  transmitted  to  tbe  clerk  of 
the  district  court,  as  required  by  statute  in 
cases  appealed  from  justice  ot  the  peace 
courts. 

From  this  point  the  material  evidence,  as 
shown  by  the  zecord,  was  conflicting.  George 
B.  Moss,  father  at  Bay  Moss,  testlfled  for  the 
state:  That  he  was  ajvnwched  hy  appellant 
on  the  streets  of  Tezlco,  and  In  oonTersatioa 
that  ensued  appellant  agreed  to  ^amlss  the 
two  cases  of  the  state  against  Ray  Moss  upon 
the  payment  to  him  by  the  senior  Mens  of  the 
sum  of  9G0.  That  he  (Mos^  their  procured 
$46,  which  appellant  agreed  to  accept,  and 
ordered  the  witness  to  go  up  to  his  office  and 
place  the  money  In  appellant's  desk.  Wit- 
ness complied,  and  later  the  same  day  appel- 
lant called  witness  to  the  front  door  of  the 
former's  office  and  delivered  to  him  the  pa- 
pers in  the  two  cases.  These  papers  were 
later  burned  by  the  witness.  Later  he  ex- 
amined the  docket  entries  of  the  two  cases, 
and  found  they  had  not  been  marked  "Dis- 
missed," as  appellant  had  agreed  should  be 
done.  That  he  went  to  appellant's  house  and 
suggested  to  the  latter's  wife  that  the  docket 
be  destroyed  to  prevent  appellant  "getting  in- 
to trouble."  All  of  this  Incriminating  testi- 
mony was  denied  by  appellant  and  tils  wit- 
nesses. The  testimony  of  the  appellant  was 
to  the  effect  that  during  his  absence  from  the 
state  because  of  sickness  the  docket  of  his 
court  and  the  papers  In  the  Moss  case  had 
been  taken  from  his  office  and  had  never  been 
returned. 

[1]  The  first  five  points  made  In  ai^llanf  • 
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concern  Qie  admission  of  evidence  over 
bia  objection.  The  state  contends  that  these 
points  are  not  properly  before  the  court  for 
«)nslderatl(m  becaose  the  motion  for  a  new 
trial  does  not  set  forth  the  reasons  why  the 
adndadon  of  such  testimony  Is  erroneous. 
An  examinaton  of  the  record  discloses  that 
410  reasena  were  andgned  in  the  motion  foi 
a  new  trial  as  to  why  the  admission  ot  audi 
erldrace  was  emmeous.  An  lUnatratlon  of 
die  metlwd  pursued  by  appellant  with  r^ei^ 
«ice  to  these  points  is  as  follows: 

"(9)  Tike  'coart  erred  In  aflmittlng  the  testi- 
mony of  the  witness  George  B.  Moss,  and  in 
overralinK  the  defendant's  objection  proponded 
to  said  Moss  as  follows:  'Yon  were  asked,  Mr. 
Uoss,  if  yoa  did  not  get  these  papers  yourself 
out  of  the  office  of  Mr.  R.  N.  Williams,  the  jus- 
tice of  the  peace.  I  will  ask  you  to  state  to 
the  jnry  whether  or  not  you  know  of  this  de- 
feod^t,  Williams,  accepting  money  frwn  other 
persons  to  drop  cases  on  his  docket.*  And  to 
which  the  witness  answered:  'Well  that  Is  just 
hearsay,  not  of  my  own  personal  knowledge;  I 
wasn't  an  eyewitness.'  And  to  which  ruling  of 
the  court  the  defendant  at  the  time  excepted." 

The  two  statutory  provisions  of  this  state 
referring  to  motions  for  a  new  trial  (sections 
4226  and  1407,  Code  1915)  are  silent  as  to 
what  the  motion  must  contain  In  order  to 
coostitute  a  proper  assignment  of  error. 

In  Dotton  T.  State,  92  Ga.  14,  18  S.  E.  649, 
the  second  paragraph  of  the  syllabus  reads 
as  follows: 

"Several  grounda  of  the  motion  for  a  new 
trial  ooinplaining  that  evidence  was  admitted 
over  objection,  but  not  stating  what  the  objec- 
ti<Ki  was,  these  grounds  of  the  motion  are  not 
mffidendy  definite  to  b«  considered." 

In  Hc^er  t.  Gladden,  76  Ga.  632,  the  court 
said: 

"The  assignments  of  error  on  the  Srat,  sec- 
ond, third,  and  fourth  grounds  of  the  motion 
[for  the  new  trial]  cannot  be  considered  here, 
because  they  all  go  to  the  admission  of  evidence, 
and  the  ground  on  which  that  evidence  was  ob- 
jected to  is  not  specified  la  either  of  the  sever- 
al grounds  at  the  motion  above  nnmbered." 

In  Georgia  Railroad  &  Banking  Co.  v. 
Bt^er,  96  Ga.  184,  26  S.  E.  739,  the  court 
said: 

"We  do  not  think  the  exception  to  the  charge 
of  the  court  as  stated  In  the  motion  for  a  new 
trial  was  well  taken.  The  language  complained 
■ot  va  this  instruction  is  substantially  the  lan- 
guage employed  in  sectiMi  3018  of  the  Code, 
which  gives  a  right  of  action  for  the  character 
of  injuries  compuined  of,  and  is  a  fair  state- 
ment of  a  sound  proposition  of  law.  It  will  be 
seen,  from  reading  the  ground  of  the  motion 
wherein  complaint  is  made  because  the  court 
permitted  the  plaintiff  to  testify  to  certain  facts, 
that  it  affords  no  reason  for  the  reversal  of  a 
judgment  drying  a  new  trial,  for  the  reason 
that,  while  it  appears  that  the  plainti!f  objected 
to  the  introduction  of  the  evidence,  it  is  not 
stated  what  objection  was  made  by  him  at  the 
time  it  was  offered.  Tlierefore  we  cannot  say 
whether  the  court  ruled  properly  upon  the  ob- 
jection or  noL  To  say  in  the  motion  for  a  new 
trial  that  the  movant  objected  to  certain  evi- 
dence, and  there  said  that  the  objection  should 
have  been  sustained  because  the  ovideace  of- 
fered was  irrelevant,  does  not  imply  that  at 
the  time  it  was  offered  the  same  reason  was 
aliened  why  it  should  be  rejected  ss  was 
issrigned  as  a  teasMi  why  a  new  trial  should  be 


granted  becauser  of  Its  admission,  In  other 
words,  there  was  as  to  this  ground  no  legal  as- 
signment of  error,  and  the  court  could  properly 
disregard  It  In  passing  upon  the  motion  for  a 
new  triaL" 

In  Bray  v.  Walker,  112  Ga.  864,  37  S.  10. 
370,  the  court  said: 

"One  of  the  grounds  of  the  motion  for  a  new 
trial  is  'because  the  court  erred  in  admitting 
the  fi.  fa.  in  said  case  In  evidence  over  the  ob- 
jections of  claimants.'  It  has  been  repeatedly 
ruled  that  a  ground  in  a  motion  for  a  new  trial 
complaining  of  alleged  error  in  admitting  evi- 
dence cannot  be  considered  by  this  court  when 
it  does'  not  appear  from  the  assignment  of  error 
in  the  motion  what  objection  was  made  by  the 
movant  to  the  introdnction  of  the  evidence. 
This  court  will  not  look  through  thp  brief  of 
evidence  in  order  to  ascertain,  if  possible,  there- 
from what  objection,  if  any,  was  made  to  the 
admissifm  of  evidence.  Taylor  v.  State,  106  Ga. 
847,  33  S.  E.  190." 

In  passing  upon  a  similar  question  the 
Indiana  Appellate  Court,  .In  Stout  v.  Harlem, 
20  Ind.  App.  200,  60  N.  B.  492,  48  N.  E.  235. 

said: 

"A  motion  for  a  new  trial  must  be  suffidentiy 
fortain  and  specific  to  enable  tiie  court  to  iden- 
tify the  rulings  without  resort  to  any  otiier  part 
of  the  record,  ^is  court  cannot  look  to  the 
biU  of  exceptions  to  aid  the  notion,  for  the  rea- 
son that  the  bUl  was  not  on  file  at  the  time 
the  motion  was  presented  to  the  trial  court.  It 
must  appear  that  the  ruling  was  fairly  present- 
ed to  the  trial  court  for  review  before  any  ques- 
tion can  be  presented  to  the  appellate  tribunaL" 

In  12  Cyc  746,  the  doctrine  Is  thns  stated: 

"The  moving^  papers  should  specify  with 
cleamees  and  certainty  the  grounds  on  which 
a  new  trial  Is  sought  •  •  • 

See,  also,  Chestnut  v.  State.  112  Oa.  866, 
37  S.  E.  384,  and  3  C.  J.  967. 

We  cannot  assume  that,  because  appellant 
objected  to  the  introductlm  of  this  evidence 
on  certain  groands  at  the  trial,  the  same  oh- 
j  actions  were  argued  by  him  on  the  hearing 
of  the  motion  for  a  new  trial.  It  was  bis 
duty  to  clearly  specify  the  groands  of  his 
objection  in  his  motion  for  a  new  trial,  and, 
not  having  properly  done  so,  no  question  on 
these  ixrints  Is  presented  for  oar  e<msidera- 
tlon. 

[2]  2.  Appellant  argues  that  the  court  err- 
ed in  not  instructing  the  Jury  that  George  B. 
Moss  was  an  accomplice,  and  as  to  the  effect 
to  be  given  the  testimony  of  such  a  witness. 
The  proposition  of  law  for  which  appellant 
contends  was  contained  in  an  objection  to 
the  instructions  given  by  the  court.  The 
Assistant  Attorney  General  contends  that, 
as  the  instructions  of  the  court  and  the  ex- 
ceptions thereto  were  not  a  part  of  the  rec- 
ord by  bill  of  exceptions,  they  are  not  before 
the  court  for  any  purpose.  Without  deciding 
what  constitutes  record  proper  or  whether 
or  not  the  Instructions  of  the  court  in  this 
case,  and  the  exceptions  mentioned,  are  a  part 
of  the  record  in  this  case,  either  by  way  of 
record  proper  or  by  bill  of  exceptions,  we 
will  assume  that  the  question  urged  by  ap- 
pellant is  properly  before  us.  The  objection 
of  the  defendant  reads  as  follows: 

"(6)  nie  defendant  excepts  to  the  tsilurs  ot 
the  court  to  instruct  the  jury  that  the  witness 
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George  B.  Mosa  Is  an  accomplice  In  the  com- 
mission of  the  crime  charged,  if  in  fact  there 
was  Buch  crime,  and  that  the  jury  should  re- 
ceive his  testimony  with  caution  and  auspidon, 
and  that  they  should  not  convict  the  defendant 
upon  the  testimony  of  the  said  George  B.  Mosa 
unless  they  believe  this  testimony  to  be  true 
after  a  careful  and  cautious  scrutiny  of  the 
same." 

The  evidence  on  the  part  of  the  state 
tended  to  show  that  George  B.  Moss  delivered 
to  appellant  the  sura  of  $45.  and  appellant 
thereafter  delivered  tJie  papers  In  the  two 
cases  to  George  B.  Moss.  This  testimony  was 
denied  In  whole  by  appellant,  and  he  at- 
tempted to  account  for  the  loss  of  the  custody 
of  the  papers  In  the  two  cases  by  stating  that, 
while  he  was  absent  from  the  state  those 
papers  had  been  taken  from  hla  office  and 
had  never  been  returned.  Assuming  that 
evidence  Introduced  by  the  state  showed  the 
witness  Moss  was  an  accomplice,  the  evi- 
dence  on  the  part  of  the  appellant  tended  to 
contradict  that  conclusion.  The  requested 
instruction  or  exception  assumes  that  Moss 
was  an  accomplice,  whereas  it  appears  that 
there  was  a  conflict  of  evidence  on  the  ques- 
tion. 

In  39  L.  R.  A.  (N.  S.)  J(H,  705,  will  be 
found  reported  the  case  of  Pec?)le  t.  Coffey, 
161  Cal.  433,  119  Pac.  901.  The  appellant 
was  convicted  of  having  agreed  to  receive 
and  receiving  a  bribe.  He  was  Incumbent 
of  the  public  offlce  of  supervisor.  The  court, 
among  other  things,  said: 

"When  the  question  of  an  accomplice  arises 
in  the  trial  of  a  case,  the  general  and  accepted 
rule  is  for  the  court  to  instruct  the  jury  touch- 
iag  the  law  of  accomplices,  and  leave  the  ques- 
tion whether  or  not  the  witness  be  an  accom- 
plice for  the  dedaion  of  the  Jury  as  a  matter 
of  fact.  •  •  • 

"Whenever  the  hcts  themselves  are  In  dis- 
pute, that  is  to  say,  whenever  the  question  is 
whether  the  witness  did  or  did  not  do  certain 
things,  which,  admittedly.  If  ho  did  do  them, 
make  him  an  accomplice,  the  jury's  finding  up< 
on  similar  prindples  Is  not  disturbed.  But 
•  •  •  where  the  acts  and  conduct  of  the  wit- 
ness are  admitted,  it  becomes  a  question  of  law 
for  the  court  to  say  whether  or  not  those  acts 
and  facts  make  the  witness  an  accomplice." 

This  is  In  harmony  with  the  view  that  the 
court  cannot  charge  as  a  matter  of  fact 
when  the  fact  Is  In  dispute.  It  Is  unneces- 
sary to  cite  further  authority  on  this  prop- 
osition. Suffice  It  to  say  that  whether  as  a 
matter  of  law  the  witness  was  an  accom- 
plice would  depend  upon  the  facts,  and,  the 
facts  being  In  dispute,  the  court  was  not  au- 
thorized to  assume  ■  the  truth  of  one  or  the 
other  side.  Therefore  the  requested  Instruc- 
tion was  properly  refused. 

The  judgment  of  the  court  is  therefore  af- 
firmed ;  and  It  is  so  ordered. 

ROBE.RTS,  C.  J.,  and  PARKER,  J.,  con- 
cur. 

On  Motion  for  Rebearlng. 

HAKNA,  J.  Appellant  has  filed  a  motion 
for  rebearlng  In  this  case.  He  relies  on 
ttiree  separate  i»opositl(ms  therein. 


[8]  1.  'the  first  Is  that  an  Inatructlwi  giv- 
en by  the  court  of  its  own  motion  was  erro- 
neous. Counsel  for  appellant  admit  that 
this  point  was  not  raised  In  this  case  In  the 
j  first  instance,  but  Insist  that  It  was  raised 
at  the  oral  argnnient,  and  that  the  court  fill- 
ed to  pass  ibereon.  The  rule  announced  in 
the  case  of  State  v.  McKnIght,  21  N.  M.  14, 
48,  153  Pac.  76,  viz.  that  new  and  original 
questions  cannot  be  presented  for  the  first 
time  on  motion  for  rehearing,  is  ccmtrolllng 
on  this  point.  The  duty  of  ootinsel  was  to 
make  the  point  In  his  brief,  as  required  by 
section  1,  rule  8  (153  Pac.  lix),  of  the  rules 
of  this  court.  Not  having  done  so,  the  point 
cannot  be  considered  as  havtug  been  present- 
ed properly  In  the  first  Instance.  Had  ap- 
pellant made  the  point  first  on  the  oral  ar^ 
gument  and  filed  a  supplemental  brief  there- 
on, the  situation  might  be  such  as  to  permit 
us  to  hold  otherwise.  Not  having  peaoerlj 
presented  the  point  in  the  first  Instance,  It 
cannot  be  presented  as  a  new  question  on 
motion  for  rehearing. 

L4]  2.  Th6  Indictment  was  drawn  xmdet 
section  1670.  Code  1916.  That  section  pro- 
vides: 

"Every  person  who  shall  give  any  sum  or 
sums  of  money  ♦  •  •  to  any  •  •  •  jus- 
tice  of  the  peace  acting  within  the  state,  in  or- 
der to  obtain  or  procure  any  opinion,  judgment 
or  decree  or  to  influence  or  corrupt  any  such 
judge  or  justice  to  be  more  favorable  to  one 
party  than  to  the  other  in  any  cause  or  action 
or  suit  or  matter  pending  or  to  be  brought  be- 
fore said  judge  or  justice ;   •   •   •  and  the 

•  *  •  justice  of  the  peace  •  •  •  who 
shall  in  any  way  ac<^pt  or  receive  »  *  • 
said  money  •  •  •  ghall  be  deemed  guilty  of 
bribery.   ♦   •   •  ►» 

The  indictment  alleged  the  following.  In  so 
far  as  the  same  Is  material  hereto: 

"That  *  *  *  on  the  1st  day  of  January 
in  the  year  one  thousand  nine  hundred  and 
fourteen  Robert  N.  Williams  was  the  duly  elect- 
ed, qualifird,  and  acting  justice  of  the  peace. 

•  ♦  •  whereupon  one  Ray  Moss  being  then 
and  there  charged  with  an  offense  against  the 
laws  of  the  state  of  New  Mexico,  to  wit,  wUk 
the  crime  of  carrying  concealed  weapons  in 
and  about  a  settlement  in  said  coimty  and  state, 
the  s.^id  Ray  Moss  being  charged  by  complaint 
with  said  crime  before  said  Robert  N.  Wil- 
liams, and  the  said  Robert  N.  Williams,  tb«i 
and  there  having  Jurisdiction  to  bear  and  de- 
termine said  cause,  upon  Investigation  thereof 
and  hearing  of  evidence  therein,  rendered  judg- 
ment in  said  cause,  and  adjudged  and  sentenced 
the  said  Ray  Moss  to  make  and  pi^  a  fine  to 
the  state  of  New  Kf<cxico  in  the  sum  of  $50.  and 
adjudeod  and  sentenced  Mm  to  serve  n  term  of 
30  days  in  the  county  jail,  •  •  ♦  whereupon 
the  said  Ray  Moss  prayed  an  appeal  from  said 
jndpmpnt  and  sentence  aforesaid  to  the  next 
tprm  of  the  district  court  ot  Curry  county  to  N* 
holden  thereafter  •  •  *  on  the  9th  day  of 
Fobrnary,  nineteen  hundred  and  fourteen,  and 
thereupnn  the  said  Ray  Moss  executed  an  ap- 
peal bond  to  the  state  of  New  Mexico,  whidi 
said  appeal  bond  was  accepted  and  filed  bj  the 
Maid  llobert  N.  Williams,  as  justice  of  the  peace 
aforeRflid,  and  said  appeal  was  allowed,  and 
the  defendant,  Ray  Moss,  was  released  from 
custody,  and  thereafter,  on  the  15th  day  of 
.Tenuarv  in  the  year  one  thousand  nine  hundred 
and  fourteen,  •  •  •  the  said  Robert  N.  Wil- 
liams, being  then  and  there  justice  of  the  peace 
as  aforesaid,   *   *   *   then  and  thwe  did  un- 
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lawfaUy,  feloniouBly,  and  corruptly  accept  and 
rcc<ave  from  one  George  B.  Moss  the  sum  of 
f45  *  •  •  as  a  bribe  and  pecuniary  reward 
to  influence  and  induce  him,  the  eaid  Robert  N. 
Williams,  to  dismiss  and  deliver  over  all  the 
papers  •  •  •  nertaming  to  and  concerning 
the  case  of  the  State  of  New  Mexico  v,  Ray 
Moss.  •  •  •  and  not  to  send  up  said  papers 
tf>  the  cotmty  derb  of  Curry  county,  as  required 
by  law,  and  he  did  then  and  there,  b^  reason  of 
said  pecuniary  reward  aforesaid,  dehver  up  and 
surrender  the  warrant  •  •  •  and  other  pa- 
pers pertaining  to  and  concerning  the  case,  to 
George  B.  Moss,  to  be  by  him  destroyed  and 
withheld  from  the  clerli  of  the  district  court  to 

Srevent  the  further  prosecution  of  the  eaid  Ray 
loss.   •  • 

The  indictment  is  subject  to  criticism  In 
many  respects.  Tlie  appellant  contends  that 
It  Is  defective  in  that  it  falls  to  show  that 
the  matter  was  pending  before  the  Justice  of 
the  peace  and  affirmatively  shows  that  the 
case  of  State  of  New  Mesico  t.  Ray  Moss 
wag  not  pending  before  the  appellant,  as  Jus- 
tice of  the  peace,  at  the  time  the  alleged  act 
of  bribery  took  place.  The  iippellant  either 
misconceives  the  terms  of  the  Indictment  or 
the  requirements  of  the  statute  under  which 
the  Indictment  was  drawn.  The  statute  not 
only  includes  acts  of  bribery  In  pending 
causes.  Actions,  and  suits,  but  Includes  also 
pradlng  '^natters."  The  mkmey  must  be 
paid  by  the  person  and  received  by  the  jus- 
tice of  the  peace  for  an  opinion.  Judgment, 
or  decree  of  the  latter,  or  to  influence  the 
latter  to  be  more  favorable  to  one  party  than 
to  the  other  In  any  "matter"  pending  or  to 
be  brought  before  the  said  Justice  of  the 
peace.  The  appellant  assumes  that  no  offi- 
cial matter  was  pending  before  the  appellant 
as  Justice  of  the  peace  at  the  time  the  act  of 
bribery  is  alleged  to  have  taken  place,  be- 
cause the  case  of  State  of  New  Mexico  v. 
Ray  Moss  had  been  tried  and  determined, 
and  the  appellant,  as  such  justice,  bad  lost 
JurlsdlctloD  thereof  by  virtue  of  the  fact 
that  he  exhausted  his  official  power  in  that 
case  by  his  Judgment  and  sentence  and  the 
granting  and  perfecting  of  an  appeal  therein 
to  the  district  court  of  Curry  county.  We 
assume,  without  so  deciding,  that  the  pro- 
ceedings had  In  that  case  exhausted  the 
power  of  the  court  of  the  Justice  of  the 
peace  to  proceed  further  oa  the  merits,  but 
It  should  be  noted  that  the  matter  of  the 
transmittal,  as  well  as  possession  of,  the 
papers  and  records  of  that  case  was  still 
lodged  with  the  Justice  of  the  peace  and  con- 
cerned his  official  duties  as  such  Justice  of 
the  peace.  Section  3222,  Code  1915,  provides 
tliat: 

"On  or  before  the  first  day  of  the  next  term 
of  the  district  court  for  the  county,  the  justice 
shall  file  in  the  office  of  the  clerk  of  said  court 
a  transcript  of  all  the  entries  made  in  his 
docket  relating  to  the  case,  together  with  all 
the  papers  relating  to  the  suit" 

The  statute  under  which  this  prosecution 
was  begun  is  very  broad,  and  we  are  not 
Jttstlfled  in  narrowing  its  plain  Import  by 
Interpretation.   The  statute.  It  Is  dear,  in- 


cludes any  matter  over  which  the  justice 
has  jurisdiction,  and,  as  the  statute  cited 
supra  makes  It  the  duty  of  the  Justice  of  the 
peace  to  retain  all  papers  In  cases  thereto- 
fore pending  before  him  and  transmit  them 
on  appeal  to  the  proper  authority  within  a 
spedtied  time,  the  act  charged  In  the  Indict- 
ment falls  within  the  terms  of  the  statute. 
The  Justice  of  the  peace  did  not  lose  juris- 
diction of  the  matter  of  certifying  these 
papers  to  the  prt^r  authority  simply  be- 
cause he  had  exhausted  his  Jurlsdictl<m  of 
the  case  theretofore  tried  and  determined  by 
him,  assuming  that  he  did  lose  jurisdiction 
thereof.  Therefore  the  Indictment  Is  not 
insufficient  In  the  respect  mentioned  by  ap- 
pellant 

3.  The  third  and  last  point  concerns  the 
holding  of  this  court  in  the  former  opinion 
on  the  question  of  the  extent  to  which  coun- 
sel must  go  In  pointing  out  alleged  errors  of 
the  trial  court  la  the  motion  tor  a.  new  trial. 
We  held  in  the  formw  (pinion  that  the 
grounds  ot  error  in  the  motion  for  a  new 
trial,  BO  far  as  the  same  Concerned  the  first 
five  points  made  in  this  court  by  appellant, 
were  not  suflldently  spedflc  Counsel  would 
have  us  hold  that,  because  all  of  such  alleg- 
ed errors  concerned  the  admission  of  certain 
evidence,  which  he  characterizes  as  wholly 
inconjpetent  and  highly  prejudidal  to  appel- 
lant, the  necessity  for  clearly  pointing  out 
to  the  court  the  objection  to  such  erroneous 
action  does  not  exist.  He  dies  numerous 
cases  and  argues  the  proposition  from 
several  standpoints,  but  we  are  convinced 
that  the  rule  laid  down  by  us  is.  correct  and 
is  applicable  to  this  case. 

The  motion  for  rehearing  will  tbraefore 
be  denied ;  and,  it  la  so  ordered. 

ROBERTS,  C.  J.,  and  PARKIDB.  j.,  con- 
cur. 

m  N.  M.  276) 
STATE  V.  RUCKER.    (No.  1875.) 

(Supreme  Court  of  New  Mexico.   July  18,  1816. 
Rehearing  Denied  Dec  IS,  1916.) 

(Syttahua  by  the  Court.) 

X.  Ahimau  «=948—Heboebs— Duties  of. 

Section  31.  Code  1915,  makes  it  the  duty 
of  a  droverj  when  the  stock  of  any  resident  shall 
intermix  with  any  drove  of  animals,  to  immedi- 
ately cut  out  and  separate  such  stou  from  such 
drove. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  SS  1^3,  144 ;  Dec.  Dig.  «=>48.] 

2.  Cbzuinal  L4W  ^744^-Tbiaii-^vbt  Qusb- 

TIOK. 

The  credibilitj;  of  witnesses  is,  in  all  cases,  a 

aueetion  for  the  jury,  and  the  rule  applies,  al- 
liough  the  testimony  of  the  party  or  of  inter- 
ested witnesses  or  of  other  witnesses  is  uncon- 
tradicted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  SS  1715,  1727,  1728;  Dec.  Dig. 
€=>744.] 


s»Por  other  caiet  sea  aama  tODlc  and  KBIT-NUMBEB  la  «U  Ka7-Numb»r«d  DisMta  sad  ladexM 
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3.  Cbiuinal  Law   <s==>1032(7)  —  Appeal  — 

QUESTIOMB  PeESEMTED  BeIX)W. 

The  question  of  variance  between  the  brand 
alleged  in  the  indictment  to  have  been  upon  the 
alleged  stolen  animal  and  the  certificate  of 
brand,  introduced  in  evidence  apon  the  trial, 
will  not  be  considered  in  the  appellate  coart, 
where  such  question  was  not  raised  in  the  trial 
court.  State  V.  Klasner,  19  N.  M.  474,  145  Pac. 
679,  followed. 

[Ed.  Note.— For  other  cases,  see  Criroinal 
Law,  Cent.  Dig.  8  2642;  Dec  Dig.  «=>1032(7).J 

4.  Cbiuinal  Law  ^1064(1)— Appeal— New 
Tbul. 

No  alleged  errors,  unless  they  are  jurisdic- 
tional, will  be  considered,  except  those  set  out 
in  the  motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Critninal 
Law,  Cent.  Dig.  f  2676;  Dec.  Dig.  «^1064(1).] 

e.  Ceiminal  Law  «=»628(2)  —  Tbial— Wra- 

HESSEB. 

Section  8142,  Code  1915,  which  provides: 
"Wb»n  an  indictment  is  found,  the  nam^  of 
the  witnesses  examined  before  the  grand  jury, 
must  in  all  cases  be  inserted  at  the  foot  of  the 
indictment  or  indorsed  thereon  before  it  is  pre- 
sented to  the  court"— is  directory,  and  it  is  not 
error  for  the  trial  court  to  permit  a  witness, 
who  testified  before  the  ^and  jury  and  whose 
name  was  not  prop«xIy  indorsed  upon  the  in- 
dictment, to  testify,  where  defendant  did  not 
claim  or  attempt  to  show  surprise  or  prejudice 
by  reason  of  the  omission  of  the  name  of  such 
witness  from  the  indictmenL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1409 ;  Dec.  Dig,  «=>628(2).] 

Q.  Cbiuinal  Law  ^s>471—i)viDB«CE— Opin- 
ion Evidence.  .  V  . 
Where  the  jury  has  an  equal  opportunity  of 
determining  whether  a  character  appearing  up- 
on a  certificate  of  brand  corresponds  with  a  sim- 
ilar diaracter  shown  in  the  indictment,  as  has 
a  tendered  witness,  there  is  no  error  u^on  the 
part  of  the  court  in  refusing  to  permit  such 
witness  to  testify  as  to  whether  such  charac- 
ters are  the  oame  or  dissimilar. 

CEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1069 ;  Dec.  Dig.  «=>471.] 

AKwal  from  Dlstrtet  Coort,  Bio  Aniba 
Gountyi  E.  0.  Abbott,  Judge. 

Sam  Bucker  was  convicted  of  larceny  of 
cattle,  and  be  appeals.  Affirmed. 

J.  H.  Crist,  of  Santa  F6,  for  appellant 
H.  S.  Bowman,  Asst  Atty.  Gen.,  for  the 
Stat& 

ROBERTS,  C.  3.  Appellant  was  tried  in 
the  district  court  of  Rio  Arriba  coanty,  at 
the  June,  1915,  term  of  court,  upon  an  In- 
dictment charging  him  with  the  larceny  of 
one  head  of  neat  cattle,  the  property  of  Cl- 
priano  Pefia.  The  indictment  alleged  that  the 
cow  In  question  was  branded  "C  I  P"  on  the 
left  side.  Appellant  was  found  guilty  by  the 
jury,  and  sentenced  by  the  court  to  serve  a 
term  in  the  state  penitentiary  and  to  pay  a 
fine  to  the  state.  From  this  Judgment  he 
appeals. 

The  facts  established  by  the  state  were: 
That  on  the  16th  day  of  June,  1912,  appel- 
lant was  driving  a  buuch  of  cattle  northward 
along  the  public  highway  at  a  place  called 
Cbnpadero,  in  Rio  Arriba  county.  CIpriano 
PeEla  lived  near  Chupadero,  said  place  pos- 


sibly being  within  tbe  limits  of  bis  cattle 
range.  Before  be  reached  Chuimdero  a  man 
employed  by  Mr.  PeDa,  Fernando  Torrei, 
accompanied  by  Leonardo  Chavez,  joined  ap- 
pellant a  half  mile  or  so  south  of  Chupa- 
dero, and  accompanied  him  to  that  place, 
where  appellant  stopped  with  the  cattle.  At 
that  place  he  cooked  and  ate  dinner,  and 
while  be  was  so  engaged  the  two  men  named 
and  Julio  Gallegos  rode  through  the  herd 
looking  for  cattle  belonging  to  Mr.  Pefia. 
They  found  a  cow  branded  with  bis  brand, 
and  Galleg(»  asked  appellant  where  he  got 
the  animal,  to  which  appellant  replied  that 
he  bad  purchased  her  from  tbe  GOrdovas. 
Within  a  few  days  Pefia  searched  diligently 
for  bis  animal  and  failed  to  find  her.  Appel- 
lant denied  tills  conversation;  admitted  that 
the  three  men  visited  his  camp ;  denied  that 
he  had  seen  the  cow  descilbed  by  tbem,  and 
stated  tliat  at  Qiupadero,  after  he  and  his 
brother  had  eaten  their  dinner,  together  with 
two  other  men  named  Lee  and  Houghton, 
who  had  joined  them  while  there,  he  proceed- 
ed to  and  did  cut  out  all  the  stray  cattle  la 
the  herd,  numbering  some  eight  or  ten  head. 
Bis  brother  and  Lee  and  Houghton  all  tes- 
tified to  substantially  the  same  facts,  ex- 
cept the  three  last  named  stated  that  they 
saw  the  cow  described  by  tbe  state's  wltneas- 
es,  and  that  she  was  cut  out  at  that  place 
and  started  back  with  the  other  cattle  ^Iml- 
nated  from  the  herd.  The  cattle  inspector 
who  inspected  the  cattle  before  their  de- 
livery In  Colorado  testified  that  he  found 
no  cow  branded  "C  I  P,"  or  bearing  any  simi- 
lar brand;  that  tbe  only  brands  found  upon 
the  cattle  were  those  disclosed  by  his  in- 
spection certificate,  which  was  produced  and 
offered  in  evidence. 

Tbe  indictment  was  predicated  upon  .that 
portion  of  section  1613,  Code  1915,  reading  as 
follows: 

"Anv  person  who  shall  steal,  onbezzle  or 
knowingly  kill,  sell,  drive,  lead,  or  ride  away, 
or  in  any  manner  deprive  the  owner  of  tbe  Im- 
mediate possession  of  any  neat  cattle  •  •  * 
shall  be  punished  by  impnsonment  [etc.],** 

[1]  Section  SI,  Code  1015,  makes  it  the  duty 
of  a  drover,  when  tbe  stock  of  any  resident 
shall  intermix  with  any  drove  of  animals,  to 
Immediately  cut  out  and  separate  snch  stock 
from  said  drove.  This  section  was  designed 
to  protect  the  cattle  raisers  of  the  state  from 
larceny  of  their  cattle  by  people  passing 
through  the  country  with  herds  of  cattle  and 
permitting  the  cattle  of  others  to  become  in- 
termingled with  those  being  so  driven.  In 
such  case,  without  the  above  statute.  It 
would  be.  In  many  Instances,  impossible  to 
establish  tbe  guilty  Intent  of  the  drover. 

In  this  case  appellant  argues  that  the  evi- 
dence Is  insufficient  to  sustain  the  verdict 
of  the  jury.  But  this  cannot  be  true.  If  tbe 
evidence  of  the  witnesses  for  the  state  is 
accepted  as  true,  and  that  given  by  appel- 
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lint's  own  witnesses  be  dlBbelleved.  Accept- 
ing tbe  state's  eridence  as  trae,  we  have  the 
fids  established:  That  appellant  was  driv- 
Ing  a  herd  of  cattle  through  tbe  country. 
That  Pefla's  animal  was  found  In  his  herd, 
and  had  been  driven  In  said  herd  for  some 
distance.  When  confronted  with  the  fact 
that  he  was  drlTing  away  an  animal  that  did 
not  belong  to  him,  he  claimed  that  he  had 
port^sed  the  animal  from  one  of  the  06rdo- 
vas.  All  this,  if  true,  established  all  the 
dements  essentlall  to  constitute  an  offense 
under  section  161S,  supra. 

[2]  Appellant  ai^es,  -however,  thaf  tbe 
jury  bad  no  right  to  disbelieve  the  witnesses 
vho  testlBed  In  bis  behnlf,  to  tbe  effect  that 
at  Chupadero,  Immediately  after  the  state's 
witnesses  left,  he  cut  out  the  "C  I P"  cow,  and 
the  evidence  of  the  cattle  Inspector,  to  the 
effect  that  at  the  Colorado  line  appellant  had 
no  cow  branded  "C  I  P"  in  his  herd.  Appel- 
lant, however.  In  this  contention  disregards 
the  well-established  rule  "that  tbe  credibility 
of  witnesses  is,  in  all  cases,  a  question  for  the 
jury."  38  Cyc.  1518.  It  would,  if  appellant's 
Tiew  were  to  prevail,  be  almost  Impossible 
lo  any  case  to  secare  a  coaviction,  for  tbe 
defendant  in  a  criminal  case  could  always 
testify  to  a  state  of  facts  which  could  not 
be  cratradlcted  by  others.  The  rule  applies, 
although  the  testimony  of  the  party  or  of 
interested  witnesses  or  of  other  witnesses  is 
onctmtradicted.  58  Cyc.  1518.  Here  the  Jury 
saw  all  the  witnesses  and  observed  their  man- 
ner and  demeanor  wbile  testi^ing,  sensed  the 
atmosphere  of  the  trial,  and  it  was  within  its 
province  to  believe  or  dlsbelleTe  the  testl- 
mony  of  appellant  and  his  witnesses.  Cer- 
tain^, even  fron^  the  record,  there  were 
facts  and  drcnmstances  appearing  which 
udeM  tend  to  cause  a  reasonable  mind  to 
entertain  grave  doubts  as  to  whether  the 
appelant  and  his  witnesses  were  testUjring 
to  the  truth.  For  example,  tbe  cattle  In- 
qiector's  certtficate  had  been  changed  so  as 
to  ihow  more  cattle  bearing  a  designated 
brand  than  had  originally  been  made  to  ap- 
pear. The  cattle  InqiectOT  teatifled  that  he 
made  the  change,  but  this  labored  attempt  to 
expl^n  away  admlsslcms  theretofore  made 
to  the  district  attorney  to  the  ocmtrary  evl- 
doitly  destroyed  the  value  of  his  testimony 
with  the  jury.  Ukewlse,  the  evidence  of 
Lee  and  Houghton,  who  ai^>eared  upon  the 
soene  immediately  after  the  state's  witnesses 
left,  was  not  very  convincing.  They  were 
not  able  to  state  satisfactorily  how  they 
woe  able  to  arrive  at  Chupadero  without 
haHug  met  the  state's  witnesses,  or  any  oth- 
er person.  Tbey  attempted  to  explain  the 
t*et  by  saying  they  came  by  an  "unused 
tnH,"  leaving  the  main  road  some  two  or 
three  miles  below  Chupadero.  The  Jury 
elected  to  disbelieve  them,  and  under  the 
bets  and  drcnmstances  we  cannot  say  that 
UKre  was  an  arbitrary  disregard  of  the  evl- 
doioa 


tS]  Appellant's  neoct  contention  Is  fliat 
there  is  a  fatal  variance  between  the  allega- 
tifm  of  brand  in  the  Indlctmmt  and  the  brand 
as  proven  <m  the  trial  by  the  certificate  in- 
troduced in  evidence.  This  question,  how- 
ever, was  not  raised  in  tbe  trial  court; 
hence  <nnnot  be  considered  here.  State  v. 
ELasner,  10  N.  M.  479,  145  Pac.  679. 

It  U|  true  appellant  ol^ected  to  tbe  ad- 
misslcm  In  evidence  of  the  brand  certificate, 
because  it  did  not  correspond  with  the  alle' 
gatlon  in  the  Indictment ;  but  he  is  not  here 
complaining  of  the  action  of  the  court  in 
permitting  the  brand  certificate  to  go  to  the 
Jury. 

In  preparing  Indictments  it  is  unnecessary* 
to  describe  the  brand  found  upon  alleged 
stolen  animals,  and  by  so  doing  tbe  district 
attorneys  may  frequently  be  confronted  with 
questions  of  variance. 

[4]  The  defendant  failed  to  request  the 
court  to  charge  that  It  was  incumbent  upon 
the  state  to  prove  that  the  brand  upon  the 
animal  found  in  defendant's  possession  was 
the  same  brand  as  that]  described  in  the 
Indictment.  It  is  true  he  did  except  to  the 
failure  olj  the  court  to  charge  that  "the 
brand,  '0  I  P,'  alleged  in  the  indictment,  was 
a  material-  allegation,  and  that  the  proof 
must  showi  that  that  was  the  brand  used 
on  the  animal  In  question,"  but  be  failed  to 
incorporate  this  alleged  error  In  his  motion 
for  a  new  trial;  hence  under  the  well-es- 
tabli^ed  rule,  that  "no  alleged  errors,  unless 
they  are  Jurisdictional,  will  be  considered, 
except  those  which  are  set  out  In  the  motion 
for  a  new  trial"  (U.  8.  v.  Cook,  16  N.  M.  124, 
103  Pac.  305;  State  v.  Holloway,  19  N.  M. 
528,  146  Pac.  1066.  L.  R.  A  191SF,  022).  this 
question  Is  not  here  for  review. 

Whether  the  brand  upon  the  animal  in 
question  corresponded  with  the  brand  as  al- 
leged In  the  Indictment,  and  also  with  the 
certlQcate  of  brand  introduced  in  evidence, 
was  for  tbe  Jury  to  determine,  under  proper 
Instructions  from  tbe  court,  unless  the  vari- 
ance was  so  patent  that  the  court  could  say, 
as  a  matter  of  law,  that  tbe  variance  existed. 
And,  even  so,  it  was  Incumbent  upon  the  de- 
fendant to  Invoke  a  ruling  by  the  court  upon 
tbe  question  of  variance  by  a  motion  for  an 
instructed  verdict,  or  In  some  other  appro- 
priate manner,  before  be  can  here  raise  the 
question.  In  tbe  case  of  State  v.  Klasner, 
19  N.  M.  474,  145  Pac.  679,  we  said: 

"The  courts  generally  bold  that  the  questi<m  of 
variance,  unless  raised  in  the  coart  below,  can- 
not be  reviewed  In  an  appellate  conrt." 

Appellant  Insists  that  the  court  erred  In 
permitting  the  brand  certificate  to  be  intro- 
duced in  evidence,  because  the  brand  therein 
exhibited  did  not  correspond  with  the  brand 
described  In  the  Indictment  The  brand  de- 
scribed In  the  Indictment  was  "C  I  P,"  while 
that  shown  upon  the  certificate  was  "O  /  P." 
Whether  the  middle  character  of  the  letter 
brand  was  Intended  for  an  "I"'  or  a  "slash," 
as  contended  by  appellant,  was  for  the  Jury 
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to  determine,  nnder  proper  Instructions  from 
the  court  As  stated,  no  question  is  here  for 
review  upon  the  Instructions  in  this  regard ; 
hence  there  Is  no  reversible  error  shown. 

[8,  6]  Appellant  next  complains  of  the  re- 
fusal of  the  court  to  permit  him  to  show  by 
the  witness  Daggett  the  custom  of  stray  cat- 
tle to  intermingle  with  a  drover's  herd  while 
driving  them  through  the  country,  and  the 
practice  of  such  drovers  to  stop  at  stated 
periods  and  cut  them  out  The  statute,  re- 
ferred to,  requires  the  drover  to  cut  out  such 
cattle  immediately,  and  makes  him  subject 
to  iudictment  for  larceny  upon  a  failure  so 
to  da  Certainly  it  would  not  be  permissible 
to  invalidate  the  statute,  or  render  Its  pro- 
yl£i<mB  nugatory  by  proof  of  a  custom  or 
practice  by  drovers  In  contravention  of.  the 
express  provisions  of  the  statute.  This  was 
offered,  so  counsel  states,  to  negative  a  guilty 
Intent  This  could  only  be  negatived  by  proof 
of  compliance,  or  bona  flde  attempt  to  com- 
ply, with  the  requirements  of  the  statute. 
Here  the  defendant  stated,  as  shown  by  the 
proof  offered  by  the  state,  that  be  bad  pur- 
chased the  cow  in  qaestiim  from  a  man  nam- 
ed C6rdova,  which  was  untrue,  and  this 
statement  by  him,  unexplained,  certainly  was 
sufficient  to  establish  a  guilty  Intent,  If  such 
was  required  by  proof  other  than  tbe  fact 
that  he  bad  tbe  cow  in  bis  possesalon. 

Upon  the  trial  the  state,  over  a^Uant's 
objection,  (rffered  one  Julio  Gallegos  as  a  wit- 
ness, who  testified  tiiat  be  saw  tbe  cow  in 
qnesticm  in  appellant's  berd,  and  that  appel- 
lant stated  to  him  that  be  had  purchased  the 
animal  from  one  of  the  CArdovas.  This  wit- 
ness, so  tbe  record  shows,  testified  as  a  wlt>- 
ness  before  the  grand  jury,  and  bis  name  was 
Indorsed  upon  the  Indictment  as  "Julian." 
Tbe  names  "Julio"  and  "Julian."  in  Spanish, 
are  not  Idem  sonans;  bence  the  question  aris- 
es as  to  whether  tbe  statute  (section  8142, 
Code  1915)  is  mandatory  or  directory.  This 
section  reads  as  follows: 

"When  an  indictment  is  found,  the  names  of 
the  witnesses  examined  before  the  grand  jury, 
must  in  all  eases  be  inserted  at  tbe  foot  of  the 
indictment  or  indorsed  theretm  before  it  is  pre- 
sented to  the  court" 

In  many  of  the  states  statutory  provisions 
of  a  somewhat  similar  import  will  be  found. 
While  different  language  is  employed,  the  ob- 
ject of  all  su(^  statutes  Is  to  require  the  in- 
dorsement of  the  names  of  all  the  material 
witnesses  upon  the  Indictment  In  order  that 
the  defendant  may  know  the  names  of  his 
accusers,  and  thus  be  enabled  to  prepare  his 
defense;  in  other  words,  to  prevent  his  being 
taken  by  surprise  upon  the  trial,  to  his  preju- 
dice. The  courts,  as  a  general  rule,  hold  such 
statutes  directory.  Bishop's  New  Criminal 
Procedure,  S  869a.  In  some  of  tbe  states  It  Is 
expressly  provided  that  witnesses  whose 
names  are  not  so  Indorsed  shall  not  be  per- 
mitted to  testify,  and  in  others,  that  the  in- 
dictment, BO  failing  in  this  regard.  sAmU  be 


quashed.  Here  we  have  no  etatnte  prracrlb 
Ing  tbe  effect  of  such  omission.  To  hold  that 
tbe  trial  court  could  not  properly  permit  a 
witness  to  testify,  whose  name  had  not  been 
so  indorsed.  In  the  absence  of  a  showing  of 
surprise  or  injury  to  the  defendant  wonld 
be  the  placing  of  form  before  substance. 

In  the  present  case  the  appellant  stated  his 
objection  upon  the  single  ground  that  the  wit- 
ness' name  had  not  been  indorsed,  as  requir- 
ed by  the  statute.  Be  made  no  claim  that  he 
was  surprised  or  prejudiced  by  the  failure  of 
tbe  state  to  so  indorse  the  name  of  the  wit- 
ness, and,  indeed,  the  record  in  the  case  fails 
to  disclose  any  possibility  of  surprise  or  prej- 
udice. Every  one  present  at  the  time  of  tbe 
alleged  con  versa  tluu  was  present  and  tes- 
tified as  witnesses  in  the  case,  and  we  fall  to 
see  how  appellant  could  h^ve  been  b«ieflted 
had  tbe  name  been  indorsed  as  required. 

We  conclude  that  tbe  statute  in  qnestioD 
is  directory ;  and,  where  a  defendant  objects 
to  a  witness  tratlfylng  for  the  state  whose 
name  has  not  been  Indorsed  upon  the  indict- 
ment, be  having  testified  before  the  grand 
jury,  be  mast  ediow  surprise  or  prejudice  be- 
fore the  trial  court  is  warranted  in  excluding 
the  testimony  of  eudi  witness,  or  continuing 
tbe  cause  nntil  tbe  defendant  can  prepare 
to  meet  the  evidence  of  the  witness. 

Appellant  complains  of  the  failare  of  tb» 
court  to'permlt  blm  to  show  by  oertain  wit- 
nesses, who  bad  testified  to  a  state  of  tacts 
which  showed  that  they  were  experienced 
cattle  men  and  *■  miliar  with  the  marks  and 
brands  used  upon  animals  within  the  state, 
that  the  brand  set  out  In  tbe  indictment  and 
that  exhibited  by  the  certificate  of  brand 
were  not  tbe  same,  thus  enabling  hbn  to  es- 
tablish a  variance  between  the  allegation  In 
the  indictment  and  the  proof.  In  jusUflca- 
tlon  of  his  claimed  right  be  relies  upon  tbe 
cases  of  Askew  v.  People.  23  Colo.  446,  4S 
Pac.  624,  and  Miller  v.  Territory,  9  Ariz.  123, 
SO  Pac.  321.  These  cases,  however,  are  not 
authority  for  the  proposition  for  whieb,  he 
contends.  In  the  former  case  the  court  per- 
mitted the  state  to  show,  by  expert  testi- 
mony, that  a  portion  of  a  brand  remaining 
upon  the  bide  of  an  animal  was  a  part  of  a 
named  brand.  In  that  case  the  hide  from  an 
alleged  stolen  animal  was  found  with  a  part 
of  the  brand  cut  out  There  remained,  how- 
ever,  sufficient  of  tbe  brand  to  enable  the  ex- 
perienced cattle  men  to  testify  as  to  the 
original  brand  upon  the  animal.  But  tbere 
the  court  permitted  the  testimony  as  to  the 
brand  upon  the  hide  of  the  animal,  placed 
there  by  a  branding  iron.    The  court  s&id: 

"It  is  wdl  known  to  all  judges  of  experience 
in  this  western  country,  where  animals  are 
branded  and  turned  loose  upon  the  public  ranee, 
that  brands  may  be  accurately  deciphered  by 
^perjB  which  are  unintelUgible  to  those  who 
have  not  had  si>ccial  skill  and  experience  in 
observing  the  same." 

The  court  then  proceeds  to  point  oat  the 
reason  why  tbe  testimony  of  experts  Is  em- 
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ployea  In  dec^beiliig  tbe  brand  upon  the  ani- 
mal, and  says: 

"Among;  other  thinpe  which  experienced  stock- 
men take  into  consideration  in  deciphering 
brands  may  be  mentioned  the  following:  The 
age  of  the  animal  when  branded,  as  the  brand 
enlarges  with  the  growth  of  tbe  animal:  the 
condition  of  the  branding  iron  as  to  tbe  degree 
to  which  it  is  heated  when  applied  to  the  ani- 
mal; the  length  of  time  of  contact  of  the  hot 
brand  with  the  bide;  the  age  of  the  animal  and 
the  time  of  tbe  year  the  bide  is  removed;  and 
the  state  of  preservation  of  the  hide  at  the  time 
of  tbe  examination.  We  are  satisfied  that  these 
are  all  matters  with  reference  to  which  wit- 
nesses may  become  expert  and  upon  which 
opinions  may  be  given  by  those  qualified  aa  tbe 
result  of  experience  and  observation." 

Bat  appellant,  in  this  case,  was  not  calling 
for  an  expert  opinion  as  to  the  brand  npon 
the  animal  In  question,  but  was  attempting 
to  exhibit  to  the  witness  tbe  certified  copy  of 
the  brand,  which  was  composed  to  two  type- 
written characters,  viz.  "C"  and  "P,"  with  an 
oblique  character  made  by  a  pen  and  Ink. 
and  the  characters  exhibited  In  the  Indict- 
ment, which  likewise  were  written  on  a  type- 
writer. The  only  matter  which  the  jury 
were  to  determine  was  whether  the  character 
npon  the  brand  certificate  was  a  letter  "I" 
or  some  other  character.  This  they  were  as 
fnlly  capable  of  determining  as  were  the  wit- 
nesses who  testified  that  they  were  familiar 
with  the  manner  and  metbod  of  branding 
catUe  and  had  had  long  experience  In  stach 
matters  and  in  dedpliering  brands  ujwn  the 
animala  If  some  guesti<m  bad  been  raised 
as  to  the  brand  appearing  np(Mi  the  animal  in 
Qnestlcm,  wMch  could  only  be  determined  by 
decipbeting  tbe  brand  optm  tbe  bide  of  tbe 
animal,  a  dUEevent  question  vonid  be  pre- 
sented* because  of  tbe  many  things  which 
might  enter  into  the  dedphertng  of  the  same 
oorrectly,  as  shown  by  tbe  expert  quoted 
from  the  CkAcwado  (^Initm.  Wigmore  in  his 
work  on  Evidence  (volume  3,  $  1918),  In  dls- 
cosslng  tba  question  as  to  wben  <q;)inlon  evi- 
dence Is  admissible,  says: 

"But  there  is  also  a  third  group  in  which 
exclusion  must  take  place,  though  courts  seldom 
find  it  necessary  to  point  it  out,  namely,  where 
the  witness  woidd  detail  the  data  of  personal  ob- 
servation (and  not  imly  mere  inferences),  but 
tbe  tribunal  has  an  equal  opportunity  of  per- 
sonal obaervation.'* 

See,  also,  Xones  on  Evidence,  vol.  2,  {  359 
«t  seq. 

Whether  tbe  diaracter  upon  tbe  brand  cer- 
tificate was  the  letter  "I"  or  some  other 
character  could  be  as  readily  and  easily  de- 
termined by  the  jury  as  by  the  tendered  wit- 
ness; heuce  there  was  no  error  in  excluding 
the  evidence. 

Appellant  complains  of  the  refusal  of  the 
court  to  give  his  requested  instruction  No.  1, 
but  he  cannot  complain  of  this  refnsal,  be- 
cause tbe  court,  by  Its  Instructioii  No.  10, 
which  was  even  more  favorable  to  the  ac-, 


cused  that  the  requested  instruction,  covered 
tbe  same  ground. 

For  tbe  reasoiu  stated,  tbe  Judgment  will 
be  afibmed;  and  It  is  so  ordered. 

HANNA  and  PARKER,  J3^  concur. 


(•8  Wash.  663) 

VANCE  LUMBER  CO.  v.  UNITED  STATES 

TRUST  00.  (No.  13614.) 
(Supreme  Court  of  Washington.   Dec.  6,  1916.) 

1.  Pbiitcifac  and  Agsnt  ^»2S(^  —  Exists 
enCE  OF  AOBNOT  ■—  SumcisNox  OT  Evz- 

DEWCB. 

In  an  action  to  recover  tbe  stumpage  reserv- 
ed by  the  owner,  of  land,  brought  against  a  bank 
in  which  part  of  tbe  proceeds  of  tbe  sales  of  the 
logs  cut  had  been  deposited,  evidence  held  not 
sufficient  to  warrant  setting  aside  the  finding  of 
the  trial  court  that  the  bank  was  not  made  the 
agent  of  the  buyer  of  tbe  standing  timber  to  pay 
the  stumpage. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Gent  Dig.  S  M;  Dec.  Dig.  «=323(&).] 

2.  PBINCIPAL  AND  AOBNT  «g=592Cl>— INBTBDO- 

TiONS  TO  Agent— Modification. 
Tbe  buyer  of  growing  timber  who  directs  the 
bank  in  wbich  tbe  proceeds  from  sales  Uiereof 
were  deposited  to  pay  the  stumpage  reserved  to 
the  landowner  can  modify  such  instructions  ^- 
tber  by  act  or  direction. 

[EJd.  Note. — For  other  cases,  see  Principal  and 
Agent.  Cent.  Dig.  SS  245,  592;  Dec  Dig. 
92(1).]  • 

3.  Banks  and  Bankino  «=>1S4(7)— Depositb 
— OoNVEBSiOK  or  TaoST  Fund— LiABiUTT 
OF  Bank. 

A  bank  wbich  diverts  a  trust  fund  to  the 
payment  of  the  personal  debt  of  a  depositor  is 
liable  to  tbe  true  owner. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Gent.  Dig.  {  362;  Dec.  Dig.  <S=* 
184(7).] 

4.  Banks  aivd  Bankhiq  «»134(7)— Deposits 
—  Trust  Funds  —  Application  to  Debts 
Due  to  Bank. 

Where  a  contract  for  the  sale  of  growing 
timber  did  not  reserve  a  lien  on  or  any  interrat  In 
tbe  log»  cut  tor  the  stumpage  or  even  provide 
that  such  stompage  should  be  first  paid  out  of 
tbe  proceeds,  there  is  no  trust  imposed  on  tbe 
proceeds  which  will  render  the  bank  in  wbich 
th^  were  deposited  liable  to  the  landowner  for 
the  amount  paid  out  for  supplies  to  the  buyer  or 
applied  b^  the  bank  to  the  payment  of  advances 
made  by  it  to  the  buyer  to  enable  him  to  cut  the 
timber. 

[£)d.  Note.— For  other  cases,  see  Banks  and 
Banking,  Ont.  Dig.  f  362;  Dec  Dig.  «=> 
134(7).] 

Department  1.  Appeal  from  Superior 
Court,  Grays  Harbor  County;  Ben  Sbeeks, 

Judge. 

Action  by  tbe  Vance  Lumber  Company 
against  the  United  States  Trust  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Affirmed. 

W.  H.  Abel,  of  Montesano,  for  appellant. 
Hogan  &  Graham,  of  Ab^een,  for  re- 
spondent. 

CH.4DWICK,  J.  Appellant  Vance  Lumber 
Company  and  one  G.  W.  Jensen  eoterod  into 
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a  logging  otmtract.  It  wom  therein  agreed 
that  appellant  wonld  sell  all  the  merchanta- 
ble timber  npon  a  certain  portion  of  sections 
29  and  82,  township  17  north,  ran^  5  west; 
that  Jensen  would  cat  the  timber  and  market 
the  same  at  the  mills  upon  Grays  Harbor. 
Tbe  material  parts  of  the  contract  follow: 
"It  is  agreed  bj  and  between  tbe  Vance  Tjumber 
Company,  a  corporation,  hereinafter  called  tbe 
party  of  the  first  part  and  C.  W.  Jensen,  herein- 
after called  tbe  party  of  the  second  part,  as  fol- 
lows: 

"Tbe  party  of  the  first  part  hereby  agrees  to 
sell  to  the  party  of  the  sccoad  part,  and  tbe  see- 
ond  party  agrees  to  buy  from  the  said  party  of 
tbe  first  part,  all  of  the  merchantable  timber  of 
every  kind,  now  sitoate  opon  [certain  land]. 

"In  consideration  whereof  the  said  second  par- 
ty agrees  to  pay  to  said  first  party  the  som  of 
^.85  per  thousand  feet  for  said  timber ;  that  he 
will  cut  and  remove  said  timber  from  said  land 
within. one  year  from  this  date.  The  party  of 
the  second  part  agrees  to  commence  logging  opera- 
tions upon  said  lands  within  thirty  days  from 
date  hereof,  and  to  fully  complete  the  same  with- 
in one  year  from  date  hereof,  and  to  cause  tbe 
logs  cut  from  said  land  to  be  conveyed  to  tbe 
market  and  mills  uoon  Grays  Harbor  and  sold. 

"Payment  for  said  timber  siiall  be  made  at  the 
rate  of  $2.85  per  thousand,  at  the  time  said  logs 
are  sold  as  follows:  The  tirst  party  has  an  op- 
tton  of  being  paid  in  cash,  less  2  per  cent,  or  to 
tate  what  Is  known  as  ninety  day  mill  paper,  at 
face  value  tor  said  logs." 

Twelve  rafts  of  logs  were  cut  and  deliver- 
ed to  purchasing  mills  between  M&f  29,  1915 
and  September  17,  1915.  Tbe  proceeds  from 
tbe  sale  of  the  first  four  rafts  were  deposit- 
ed by  the  purchasers  to  Jensen's  credit  in  re- 
spondent bank.  Under  Jensen's  Instructions, 
cashier's  checks  to  the  extent  of  f2.85  per 
1,000  feet  board  measure  were  mailed  to  Jen- 
sen, and  he,  in  tnra,  sent  them  to  appellant 
in  accordance  with  tbe  terms  of  the  contract 
Payment  for  the  fifth  raft  was  made  by  the 
purduLstng  mill  company  direct  to  Jensen. 
The  proceeds  received  from  the  sales  of  the 
sixth,  seventh,  eighth,  ninth,  and  tenth  rafts 
were  deposited  with,  and  retained  by,  re- 
spondent No  remittance  to'  cover  the  con- 
tracted stumpage  on  these  rafts  was  made 
either  by  the  bank  or  Jensen.  It  is  to  recover 
this  amount  that  the  present  action  was 
brought  Tbe  case  was  tried  to  the  court 
without  a  Jury,  and  resulted  in  a  judgment  of 
dismissal  for  the  defendant. 

Appellant  contends  first :  That  respondent 
was  an  agent  of  Jensen  for  the  purpose  of 
paying  tbe  stumpage,  aud  that  it  should  be 
permitted  to  recover  as  for  money  had  and 
received;  second,  that  the  contract  operated 
as  an  equitable  assignment  of  tbe  proceeds 
of  the  sales  to  the  extent  of  $2.85  per  thou- 
sand. 

[1]  The  record  does  not  establish,  in  that 
degree  of  certainty  that  would  warrant  us 
In  orertaming  the  findings  of  the  trial  court, 
that  there  was  an  agency  on  the  part  of 
respondent  either  to  collect  or  disburse  all  or 
any  definite  part  of  the  proceeds  of  the  sale 
of  the  several  rafts  for  the  account  of  Jen- 
sen or  for  the  benefit  of  appellant.  Tbe  testi- 
mony, when  considered  as  a  whole,  warrants 


tbe  conduslon,  and  no  more,  Uiat  raq>ondent 
was  acting  under  tbe  direction  ot  Jensen, 
and  that  it  made  such  disbursements  as  it 
was  from  time  to  time  directed  by  him  to 
make.  Some  of  thet  testimony  given  by  Jen- 
sen would  indicate  that  he  expected  respond- 
ent to  pay  the  stumpage  out  of  the  proceeds, 
but  this  testtmoi^r,  if  otherwise  sufficient. 
Is  greatly  weafeoied  by  drcumstances  and 
by  the  conduct  of  Jensen,  who  ccdlccted  and 
disbursed  the  proceeds  of  one  or  more  rafts 
on  his  own  account,  and  ytho  must  have 
known  ttie  state  his  account  with  the 
bank.  The  testimony  clearly  shows  that  the 
bank  was  helping  him  to  finance  his  enters 
prise  even  to  Uie  extent  of  allowing  an  onx- 
draft  against  rafts  not  yet  made  up  or  de- 
livered. 

[2]  Tb&ce  was  no  privllsr  between  appel- 
lant and  the  respondent  The  obligation  of 
the  respondent  to  meet  Jensen's  contract 
with  appellant  must,  if  snstalned  at  all,  rest 
upon  the  grounds  of  an  egress  direction 
on  the  part  of  Jensen  to  resp(»ident  to  pay 
tbe  stumpage  first  out  of  any  funds  coming 
into  Its  hands.  If  we  grant  that  there  was 
such  direction,  we  must  grant  that  it  was 
Jensen's  lawful  right  to  modify  bis  instruc- 
tions ^ther  by  act  or  direction.  We  have 
said  that  he  collected  and  disbursed  the  pro- 
ceeds of  raft  6  withoot  the  aid  (tf  the  bank. 
As  for  tbe  rematolng  rafts,  it  cannot  be  said 
that  there  was  any  agency.    Jensen  says: 

"Q.  Did  you  have  a  subsequent  arrangement 
with  the  bank  as  to  these  later  rafts,  indoding 
raft  6  and  sutwequent  rafts,  that  as  soon  as  these 
rafts  were  in  tidewater  or  it  was  certain  that 
they  were  coming  in,  you  could  draw  against 
them,  against  the  prospective  proceeds,  in  your 
checking  account  In  tbe  bank,  and  that  that  mon- 
ey would  be  paid  back?  A.  Yes,  I  did.  We 
made  those  arrangements  from  time  to  time.  Q. 
Now,  what  were  those  arrangements?  A.  Gall 
Mr.  Tandevort  up  and  tell  him  it  was  necessaiy 
to  draw  against  tbe  account  and  tell  bim  where 
the  logs  were.  Perhaps  they  would  be  at  tbe 
mill  and  the  logs  were  not  scaled  yet  or  they 
were  at  the  boom.  Q.  So  you  drew  against  the 
proceeds  of  tbe  logs  before  tbe  logs  were  at  Uic 
market?  A.  I  did  sometimes.  Q.  Wasn't  that 
the  reason.  Mr.  Jensen,  that  there  was  no  money 
left  to  pay  stumpage  because  it  had  been  drawn 
out?  A.  Yes,  I  expect  that  had  a  great  deal  to 
do  with  it.  Q.  Wasn't  that  the  actual  reason? 
A.  Well,  yes.  *  *  *  A.  As  I  remember  it, 
Mr.  Vandervort  told  me  at  different  times  when 
I  went  down  there  just  how  I  stood.  Q.  And 
that  the  stumpage  was  not  paid?  A.  Tea.  Q. 
And  that  you  had  overdrawn  your  account,  and 
there  was  not  anything  to  pay  it?  A.  Yes,  sir. 
Q.  Ton  knew  you  were  spending  this  money  op- 
erating your  camp?  This  money  that  should 
have  gone  to  Vance  you  spent  it?  A.  Yea. 
*  *  *  Q.  You  came  to  my  office  Sunday  of 
this  week?  A.  Ye6,  sir.  Q.  And  you  met  Mr. 
Vandevort  there?  A.  Yes,  sir.  Q.  And  at  that 
time  didn't  you  say  that  the  first  charge  against 
those  logs  at  all  times  was  to  take  care  of  the 
overdraft?  A.  Yes.  sir;  I  said  that  Q.  And 
didn't  you  say  also  that  every  check  you  drew 
against  that  of  any  kind,  except  perhaps  a  little 
personal  check,  went  to  the  operation  of  that  log- 
ging camp,  bills  that  bad  to  be  paid?  A.  Yes, 
sir.  Q.  Didn't  yon  say  also  that  if  yon  had  not 
had  that  fire?  *  *  *  Q.  Didn't  you  say  that 
if  you  had  not  had  that  fire  yon  would  have  had 
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money  to  par  Tauce?  A.  I  Bald  that  If  It  bad 
not  been  for  the  fire  the  logging  operations 
op  there  would  have  been  all  right" 

[3,  4]  Counsel  fnrtber  contends  that,  inas- 
mnch  aa  Jensen  bad  agreed  to  pay  appellant 
t2J8S  per  thousand  stumpage  "at  the  time 
said  logs  are  sold,"  and  respondent  knew  that 
he  had  so  agreed,  it  1b  to  be  charged  as  tt 
trustee,  and  is  liable  as  for  a  conTerslon  of 
a  trust  fund.  That  a  bank  which  diverts  % 
trust  fund  to  the  payment  of  the  personal 
'debt  of  a  depository.  Is  liable  to  the  true  ownr 
er  is  well  settled  by  authority. 

We  find  no  element  that  would  attach  a 
trust  to  the  specific  fund.  The  contract  does 
not  In  any  way  reserve  an  interest  In  the 
\ogB  sold,  or  the  fund  to  be  realized  there- 
from. Appellant  Is  not,  as  to  third  parties, 
elQier  the  legal  or  equitable  owner  of  the 
fund.  The  relation  of  debtor  and  creditor 
exists  between  Jensen  and  appellant,  and 
nothing  more.  No  Uen  is  reserved ;  nor  does 
the  contract  even  provide  that  appellant  shall 
have  the  first  proceeds  from  the  sale  of  the 
rafts.  If  Jensen  had  used  the  proceeds,  as 
be  did  part  of  them,  to  pay  for  the  expenses 
of  logging,  It  amid  not  for  a  moment  be  as* 
eerted  that  tile  ones  who  had  been  paid  were 
bound  to  account  to  appellant,  although  It 
were  shown  that  they  knew  the  terms  of  the 
contract  Neither  can  an  equitable  title  be 
aawrted  as  against  other  creditors  who  fur- 
nidied  mtmey  to  carry  on  the  work,  or  con- 
tributed to  Jensen's  general  credit  and  needs, 
pending  the  performance  of  the  oontfact 
This  feature  of  the  case  Is  disposed  of  by 
the  reasoning  of  the  court  In  Hossack  v. 
Qraham,  20  Wash.  184,  65  Pac.  86. 

Affirmed. 

UORRIS,  a  J.,  and  MAIN,  ELLIS,  and 
PARKJCU,  JJ..  concur. 


<tt,  Wuh.  685) 

TIOLBITB  T.  INSUBANOB  GO.  OF  PENN- 
STLYANIA.   (No.  1827S.) 

(fNnwema  Court  of  Washington.   Nov.  28, 

1916.) 

TiUL  «a>ld4— Motion  fob  JunouxnT— Er- 

RCT. 

A  defendant  does  not  waive,  by  moving  for 
Jodgment  of  nonsuit  upon  plaiutiS'fl  evidence, 
us  right  to  have  the  issues  tendered  by  his 
ancwer  setting  up  an  affirmative  defense  and 
dsiming  contribution  against  codefendants  de- 
termined by  trial  thereor. 

[Ed.  Note.— For  other  cases,  see  Trial,  CMt 
Dig.  {  372;  Dea  Dig.  «=3l64.] 

Department  2.  Appeal  from  Superior 
Court,  Chelan  County;  Wm,  A.  Orlmshaw, 
Jndgfc 

Oq  rehearing.  Original  oplnl<ni  modified. 
*Dd  in  other  req^ects  petition  for  r^earlog 
dented. 

For  former  (^^nion,  see  ISO  Pac.  896. 

0.  B.  Hngbes  and  Hiq^es  &  Adams,  all  of 
Wenatchee,  for  appellant  Granger  & 
<3srbe,  of  Seattle,  for  respondent 


PER  CURIAM.  Tbe  orltfiuil  opinion 
this  case  ordered  judgment  for  appellant, 
witli  costs.  This  was  Inadvertent  There  la 
an  Issue  tendered  by  resptmdent  as  to  the 
value  of  the  Insured  pn^rty  whicb  was  de- 
stroyed, and  an  affirmative  deflense  in  tbe 
answer  setting  op  that  there  was  other  In- 
surance on  the  property  and  dalmlng  coatri- 
button  from  such  other  insurers.  The  case 
was  disposed  of  by  the  court  below  on  re- 
spondent's motion  for  Judgment  <tf  nonsnlt 
up<m  plaintiff's  evlOrace,  and  the  cause 
thereupon  dismissed.  Tb»  respondent  did 
not  waive  its  right  to  have  the.lssaes  tender^ 
ed  by  Its  answer  detnmlned  by  trial  thereof, 
by  its  motion  for  Judgment  ot  lumsuit  Fry* 
&  Bruhn  v.  Phillips,  46  Wash.  190.  89  Pac 
669,  93  Pac  668. 

For  this  reason  a  new  trial  is  awarded  in- 
stead of  a  Judgment  tor  app^ant  To  tills 
atent  Q»  original  i^nion  Is  modified,  ai>- 
pellant  to  recover  costs  of  this  appeal,  and 
in  all  other  rewects  the  petltim  for  t^ieax^ 
log  is  denied. 


m  Waah.  658) 

HUGHES  V.  EASTERN  RT.  ft  LU&IBER  CO. 
(No.  13647.) 

(Supreme  Court  of  Washing^.   Dec  6,  1916.) 

1.  Fbadds,  Statotb  or  «S=»139{6>— HxKnrntD 

CONTRACTV-CoNSTRtJCnON. 
Where  plaintiff  and  defendant  negotiated 
with  the  Intention  of  reducuig  a  contract  tor 
sale  of.  logs  to  writing,  without  signing  any 
formal  writing,  but  logs  were  cut  and  dehvered 
by  plaintiff  ana  receive  and  paid  for  by  defend- 
aot,  at  a  price  which  seemed  to  be  that  agreed 
upon,  between  them,  there  was  tbe  equivalent 
of  an  executed  oral  contract,  binding  plaintiff 
to  sell  and  defendant  to  buy. 

[Ed.  Notfl^For  other  cases,  see  Frauds,  Stat- 
ute ot  Gent  Dig.  I  841;  Dm.  Dig.  «:^^6).J 

2.  Sales  9=9384(1)  —  Acrnoir  fob  Bbucr  or 

CONTBACT— MBASDBB  OF  DAMAGES. 

The  general  rule  is  that  the  measure  of  dam- 
ages for  tbe  breach  of  a  contract  for  tbe  sale  of 
a  commodity,  where  the  vendee  refuses  to  ac- 
cept delivery,  is  the  difference  between  tlw 
contract  price  and  tbe  market  value  at  the  time 
and  place  agreed  upon  for  delivery. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  »  1098,  1103-1104;  Dec  Dig.  «»^(DJ 

3.  Sales  ^s>332— Bbuob  or  Coktbaot— Du- 
ty TO  ReSEIX. 

As  damages  for  breach  of  contract  for  sale 
of  goods 'are  allowed  for  actual  monetary  loss, 
where  there  is  a  market,  it  is  the  duty  of  the 
aggrieved  party  to  practice  diligence  to  sell  tbe 
goods,  to  tbe  end  that  tbe  loss  may  be  as  small 
as  possible. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  S§  814-917;  Dec.  Dig.  ^332.] 

4.  Logs  and  Logoino  4t=334(1) — Breach  of 
Contbact^Measube  of  Dauages. 

Where  one  who  contracts  to  buy  logs  to  be 
cut  from  standing  timber  breaks  bis  contract,  tbe 
seller  may  recover  tbe  differeace  between  tbe 
cost  of  preparing  the  logs  for  delivery  and  the 
price  agreed  to  be  paid,  subject  to  the  defenses 
that  tbere  is  a  market,  or  that  the  logs  have  been 
sold  on  the  market,  and  bence  no  damage  has  re- 
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■alted,  or  wonld  resnit.  If  plaintiff  bad  availed 
himself  of  tlie  market 

[Ed.  Note. — For  other  cases,  see  Logs  and  Log- 
l^lj^Ceut.  Die.  B  105-107;  Dec  Dig.  •3==' 

5.  LfOOa  AND  LOGGINO  «=»34(2)— SALES— EVI- 
DENCE—AdM  1891 B I LITY . 
Although  it  ia  assumed,  in  the  absence  of  a 
showing  by  way  of  defense,  that  logs  have  no 
market  value  until  cut  and  prepared  for  delivery 
in  the  market,  where  defendant  vas  sued  for 
breach  of  contract  to  purchase  logs,  evidence 
of  a  resale  of  the  standing  timber  remaining  on 
the  lot  be  was  logging  was  competent  to  prove  a 
market 

[Ed.  Note.— For  other  cases,  see  Logs  and  Log- 
ling  ^Cent.  Dig.  8$  10&-111;  Dec  Dig.  ^ 

9.  Contracts  «5»28(3)  —  Eviobncb— Weight 

AND  SdFFTCIENCT. 

If  there  is  no  written  contract  to  be  over- 
come by  clear  and  convincing  evidence,  an  oral 
agreement  may  be  established  by  a  preponder- 
ance of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Die.  H  133-140,  1820,  1821;  Dec.  Dig. 
«=»28(3)T 

Department  1.  Appeal  from  Snperlor 
Court,  Lewis  County;  A.  E.  Rice,  Judge. 

Action  by  A.  B.  Hughes  against  the  East- 
ern Ballway  &  Lumber  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded  for  new  trial. 

RaTmoDd  3.  McMillan  and  Ernest  K.  Mur- 
ray, both  of  Tacoma,  and  C.  D.  Cunningham, 
of  Oentntlia,  for  appellant  Torney  &  Pon- 
der, of  Chehalla,  and  Wedmark  &  Grimm,  of 
Centratia,  for  respcmdent 

CHADWICK,  J.  There  are  two  qaestions 
In  this  case:  First,  whether  there  was  a 
contract  between  respondent  and  appellant 
for  the  sale  of  logs;  and,  second,  whether 
It  was  competent  for  the  appellant  to  prove 
a  sale  of  the  rejected  commodity  to  another, 
in  defense  of  an  action  to  recover  the  profit 
that"  would  have  aceroed  to  respondent  In 
producing  the  logs;  that  Is  to  say,  the  dif- 
ference between  the  cost  of  production  and 
the  price  appellant  agreed  to  pay. 

[1]  We  And  that  in  the  negotiations  of  the 
parties,  it  was  their  Intention  to  reduce  their 
contract  to  writing;  that  no  less  than  three 
tentative  contracts  were  drawn  up,  but  none 
of  them  were  signed  in  a  formal  way :  that 
nevertheless  respondent  proceeded  to  cut  and 
deliver  logs,  and  appellant  received  and  paid 
for  them  at  a  price  which  seemed  to  have 
been  the  price  agreed  upon  between  them. 
We  understand  the  rule  to  be  that  where  the 
parties  have  negotiated  for  a  written  contract, 
and  have  failed  to  make  a  formal  writing, 
but  have  entered  Into  the  pei'formance  of  the 
contract,  and  have  proceeded  so  far  In  its 
execution  that  the  terms  can  be  readily  as- 
certained, a  court  wll!  treat  the  contract  as 
an  executed  oral  contract,  and  measure  the 
rights  and  obligations  of  the  parties  accord- 
ingly. With  this  rule  before  us.  we  have  no 
hesitation  In  subscribing  to  the  verdict  of 


the  Jury  that  the  parties  had  entered  into 
a  binding  contract,  and  that  the  one  party 
was  bound  to  sell  and  the  other  was  bound 
to  buy. 

Appellant  contends  that  the  measure  of 
damages  is  the  dlflFerence  between  the  con- 
tract price  and  the  market  price  at  the  time 
of  the  breach.  Respondent,  Trtlh  equal  zeal. 
Insists  that  he  is  entitled  to  recover  the  dif- 
ference between  the  cost  of  stouipage  and 
logging  and  the  price  appellant  agreed  to  pay 
for  the  logs,  regardless  of  any  after  sale,  or 
of  the  snm  realized  upon  such  sale. 

The  question  came  op  primarily  in  this 
way :  Appellant  offered  to  show  that  after 
It  had  declined  to  receive  further  shipments 
of  logs,  respondent  had  sold  all  of  the  thnber 
remaining  on  the  tract  he  was  logging.  It 
offered  a  contract  of  sale  entered  into  by 
respondent  and  the  Wabash  Lumber  &  Shin- 
gle Company  after  the  breach.  The  court  re- 
jected the  proffered  exhibit  as  Irrelevant  and 
imra'aterial.  He  did,  however,  allow  it  to  be 
Qled  In  evidence  as  affecting  the  original  con- 
tract, though  upon  what  theory  we  are  not 
advised.  Appellant  then  offered  to  show,  by 
proof  of  a  number  of  facts  and  conditions, 
that  the  contract  with  the  Wabash  Com- 
pany was  more  advantageous  to  respondent 
than  was  the  original  contract,  and  that  re- 
spondent had.  In  fact,  suffered  no  loss  what- 
ever by  the  default. 

[2]  The  g^eral  rule  is  that  the  measure 
of  damages  for  the  breach  of  a  contract  tor 
the  sale  of  a  commodity,  where  the  vendee 
refuses  to  accept  delivery.  Is  the  difference 
between  the  contract  price  and  the  market 
value  at  the  time  and  place  agreed  upon  for 
delivery.  BaessettI  t.  Shenango  Furnace 
Co.,  122  Minn.  335,  142  N.  W.  322 ;  MltcbeU- 
Taylor  Tie  Company  v.  Whitaker.  158  Ky. 
651,  166  S.  W.  193 ;  Benjamin  on  Sales  (5th 
Ed.)  p.  806;  Sedgwick  on  Damages  (9th  Ed.) 
par.  753.  See,  also,  Moffat  v.  Davltt,  200 
Mass.  452,  86  N.  B.  929;  Carle  v.  Nelson, 
145  Wis.  593.  130  N.  W.  467 ;  Netter  T.  Tren- 
ton Whisk  Broom  Works,  140  App.  Dlv.  287. 
125  N.  Y.  Supp.  141. 

[3]  ''bis  rule  Is  declared  In  Carver-Shad- 
bolt  Co.  V.  Klein,  69  Wash.  580,  125  Paa  944. 
where  our  only  consideration  was  whether 
the  facts  brought  the  plaintiff  within  the 
rule.  That  case  also  recognizes  the  funda- 
mental principle  that  where  there  Is  a  mar- 
ket, it  Is  the  duty  of  the  a^rieved  party  to 
practice  diligence,  to  the  end  that  the  loss 
may  be  as  "small  as  possible."  And  ^ve  think 
this  is  the  rule  governing  tn  this  cnse.  The 
reasoning  which  sustains  the  rule  is  simple. 
It  Is  that  'damages  are  allowed  as  compensa- 
tion for  actual  monetary  loss,  and  If  the  ven- 
dor can  find  a  market  equal  or  better  than 
that  provided  in  his  contract,  there  la  no 
loss  to  compensate. 

We  shall  refer  to  but  one  or  two  of  the 
decisions  of  this  court  which  have  been  cit- 
ed by  counsel.   As  we  read  th^,  they  are 
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an  in  tiannonj  wltb  the  geaenl  nil&  'Che 
case  of  Peterson  t.  Lone  Lake  Lumber  Ckk, 
58  Wash.  72.  107  Fac  857,  relleA  vpoi  b7 
both  parties,  is  UliistratlTe.  There  Fetei^ 
son  sold  tbe  timber  on'  his  land  to  the  lumber 
company,  agreeing  to  deliver  bom  time  to 
tlm&  After  a  part  of  the  lumber  had  be&i 
dellTered.  the  lumber  company  breached  its 
contract  JPeterson  broncht  suit  to  recover 
his  damages,  which  were  measured  by  the 
diflerehce  between  the  cost  of  delivery  and 
the  price  to  be  paid.  Upon  this  state  of  facts, 
tbe  court  held  to  the  rule  of  damages  there 
stated,  and  there  Is  much  reason  to  sustain 
the  rule,  for  It  may  he  assumed,  in  the  ab- 
sence of  a  showing  made  by  way  of  d^ense. 
that  logs  have  no  market  value  until  cut  and 
prepared  for  delivery  in  the  market.  But  It 
does  not  follow  that  one  who  is  sued  for 
damages  cannot  avail  himself  of  bwSx  de- 
feuses  as  the  facts  may  warrant  and  the  law 
allow.  So  in  this  case,  the  Issue  is  tendered 
that  the  logs  were  resold  on  the  market,  and 
that  respratdent  suffered  no  damages  what- 
ever. 

[41  The  logic  of  our  cases  seems  to  be  that 
wher^one  who  contracts  to  buy  logs  to  be  cut 
from  standing  timber  breaches  his  contract, 
the  vendor  may  recover  the  difference  be- 
tween the  cost  of  preparing  the  logs  for  de- 
livery and  the  ^rlce  agreed  to  be  paid,  sub- 
ject, however,  to  the  usual  defenses,  that 
there  ts  a  market,  or  that  the  logs  have  been 
sold  upon  the  market,  and  hence  no  damage 
has  resulted,  or  would  result.  If  the  plaintiff 
availed  himself  of  the  market. 

We  are  reminded,  however,  that  we  are 
committed  to  the  doctrine  of  allowing  pro- 
spective profits.  The  case  of  Bogart  v.  Pltcb- 
leas  Lumber  COh  72  Wash.  418,  130  Pac.  490, 
is  relied  on  among  others.  Profits  are  allow- 
ed by  way  of  compensation  where  there  is  no 
market  price,  or  the  commodity  Is  manufac- 
tured to  meet  some  purpose  leading  away 
from,  rather  than  into,  the  market.  The 
rule,  or  rather  the  exceptt<m  to  the  rale.  Is 
resorted  to  ex  necessitate,  the  object  being, 
In  either  case,  to  make  tbe  unofTendiDg  con- 
tracting party  whole  upon  his  contract. 

[E]  The  case  just  referred  to  points  tbe 
rule  as  well  as  Its  distinctions.  There,  a 
party  bad  contracted  to  sell  logs  to  another 
to  be  manufactured  Into  lumber.  He  breach- 
ed his  contract.  The  vendee  had  nothing  to 
sell  upon  the  market  to  save  or  reduce  his 
loss,  and,  of  necessity,  he  was  allowed  a  sura 
equal  to  the  amoant  he  would  reasonably  have 
made  If  the  logs  had  been  delivered.  In  oth- 
er words  he  was  given  the  value  of  bis  con- 
tract. In  the  case  at  bar,  respondent  was  not 
deprived  of  his  goods  by  the  breach  of  defend- 
ant. It  follows  that  evidence  of  a  market 
was  competent,  and  should  have  been  receiv- 
ed. A  resale  is  competent  evidence  to  prove 
a  market    BIgelow  v.  102  N.  T.  652, 

6  N.  E.  107 ;  Scott  Lumber  Co.  v.  Hafner,  91 


Wis.  667, '65  N.  W.  618;  SedgwlA  on  Dam- 
ages (9th  Ed.)  par.  755.  p.  1577. 

[6]  The  parties  contend  over  a  rule  of  evi- 
dence; tbe  one  that  the  burden  was  on  re- 
spondent to  prove  the  oral  contract  upon 
which  he  relies  by  dear  and  convincing  evi- 
dence; the  other  that  proof  by  a  mere  tire- 
ponderance  of  evidence  is  sufficient.  No  writ- 
ten contract  waa  entered  Into.  If  there  Is  no 
written  ccmtract  to  be  overcome  by  clear  and 
convincing  evidence,  it  la  manifest  that  an 
oral  ^reement  may  be  established  by  a  pre- 
ponderance of  the  evidence. 

Bespondent  is  entitled  to  recover  damages, 
if  any  he  has  suffered,  within  the  rule  sug- 
gested. In  fixing  the  measure,  the  court 
should  take  into  consideration  elements  such 
as  delay  and  expense  necessarily  incurred 
upon  the  resal& 

Beversed  and  remanded  fen*  a  new  trial. 

H0BBI8,  C.  J.,  and  MAIM,  PARKEB,  and 
EUiIS,  JJ.,  concur. 


(93  Wash.  650) 
SHAW  et  at  V.  GARB  et  aL   (No.  1S682.) 
(Supreme  Court  of  Washington.  Dee.  5,  1916.) 

1.  GoBPOa&TIONS    «=»80(12)  —  SUBSCBIpnOHS 

s;oB  Stock— Cancellation— Pbaud. 
In  a  suit  to  cancel  a  purchase  of  stock  in  a 
corporation  and  to  recover  the  consideratioa 

Said,  there  can  be  no  recovery,  where  tbe  evi- 
ence  does  not  show  tliat  plalntiffB  were  induced 
to  purchase  the  stock  hy  willful  fraud,  but  does 
show  that  the  succees  of  the  corporation  de- 
pended upon  tbe  marketability  of  a  novel  wa- 
ter pump  and  the  failure  to  succeed  resulted 
from  want  of  sufficient  working  capital. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S  264;  Dec.  Dig.  «=>80a2).] 

2.  coeporations  <8=>376  —  pdbchasb  of 
Owned  Stock— Surbkn deb  bt  Stockhold- 
EBR  FOB  Sale. 

Where  the  entire  capital  stock  of  a  corpo- 
ration was  issued  to  Its  o^anizers  in  exchange 
for  their  rights  in  a  contract  not  shown  to  have 
been  overvalued,  the  surrender  of  a  part  (rf 
such  stock  to  the  corporatioQ  to  be  sold  by  it  in 
order  to  obtain  a  working  capital  is  not  a  deal- 
ing in  its  own  stodc  by  the  corporation  nor  an 
impairment  of  its  capital  contrary  to  Bon. 
Code  1016.  i  3697,  and  a  contract  for  the  pur* 
chase  of  sucn  stock  Is  not  void  for  want  of  om- 
sideration. 

[Ed.  Note.— For  other  cases,  see  Corporatimis, 
Cent.  Dig.  }  1530;  Dec.  Dig.  «=»376.] 

3.  cobpobations  €=»8(k1)  —  pubohasb  of 
Stock— Cancellation — Fbauo. 

Purchasers  of  the  stock  of  a  corporntioa 
which  had  been  issued  in  exchange  for  the  con- 
tract rights  to  manufacture  a  novel  water 
pump,  the  value  of  which  rights  could  not  be 
dctioltely  ascertained,  cannot  cancel  their  pur- 
chase for  fraud,  where  they  did  not  invest  upon 
the  \'aluation  of  the  stock,  but  because  they  be- 
liovctl  in  tbe  practicability  of  the  machine. 

[Kd.  Note.— For  other  cases,  see  Corporatiwis, 
CeuL  Dig.  S  244;  Dec.  Dig.  «S3S0(l).l 

Department  1.  Appeal  from  Superior 
Court,  King  County;  John  S.  Jurey,  Judge. 

Suit  by  Frank  S.  Shaw  and  others  against 
George  W.  Carr  and  others.    Judgment  tor 
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the  defaidants,  aad  plalntlfCs  appeaL  Af- 
flrmed. 

H,  B.  Foster,  of  Seattle,  for  appellants. 
Flick  &  Frater,  of  Seattle,  for  respondents. 

CaiADWICK,  J.  PlalntUfs  brougbt  this  ac- 
tion for  the  recovery  from  defendants,  of  the 
sum  of  |250  which  had  been  paid  to  defend- 
ants  In  money,  the  cancellation  of  two  prom- 
issory notes,  one  for  $250  and  one  for  f 1,000, 
and  for  the  cancellation  and  surrender  of 
two  deeds  whereby  plaintiffs  conveyed  to  a 
corporation  known  as  the  Modem  Irrigation 
Company  two  certain  tracts  of  land  in  King 
county. 

[1]  The  corporation  was  organized  by  cer- 
tain of  the  defendants.  It  Is  alleged  that  de- 
fendants Carr,  Jones,  and  Anderson  fraudu- 
lently contrived,  by  misrepresentation  and 
fraudulent  statements  and  concealments,  to 
sell  to  plaintiffs  5,000  shares  of  the  stock  of 
the  irrigation  company  in  consideration  of 
the  sum  of  $3,000  to  be  paid  as  above  indicated. 
The  court  found  in  favor  of  the  defendants. 
Two  issues,  one  of  fact,  the  other  of  law.  are 
submitted  by  the  appellants.  The  testimony 
is  conflicting.  The  charge  is  fraud.  From  an 
examination  of  the  entire  statement  of  the 
facts  we  are  not  prepared  to  say  that  the 
preponderance  is  not  with  respondents.  It  is 
certainly  not  shown  by  clear  and  convincing 
evidence  that  appellants  were  overreached. 
It  must  have  occurred  to  the  trial  court,  as  it 
does  to  us  that  appellants,  after  full  oppor- 
tunity to  Investigate  and  after  full  Inquiry, 
engaged  In  a  business  renture  which  at  the 
time  seemed  inviting,  but  which  had  only 
such  prospects  of  succras  as  were  Inspired  by 
optimism.  The  venture  was  not  a  success. 
Its  failure  Is  attributable,  as  it  seems  to  us, 
to  a  lack  of  sufficient  capital  to  manufacture 
and  market  Its  wares.  We  shall  not  go  into 
an  extended  review  of  the  testimony.  It  la 
enough  that  a  broad  view  of  the  entire  record 
has  failed  to  convince  as  that  appellants  were 
induced  to  purctiase  the  stock  by  any  will- 
fully fraudulent  inducements  on  the  part  of 
the  respondents. 

[2]  The  irrigation  company  was  organlaed 
with  a  capital  stock  of  ^.000.  The  organ- 
izers—two of  them— had  <»rtaln  contracts 
giving  them  the  privilege  of  manufacturing 
for  a  term  of  five  years  a  certain  water  motor 
and  pump  which,  it  was  believed,  had  proved 
its  practicability  by  actual  test.  There  were 
also  WHne  physical  assets  in  the  way  of  mo- 
tOTB  and  pnmpa^  ol  no  greater  probable  value 
than  $2,000.  Carr  and  Jones  transferred 
their  contracts  and  the  personal  property  to 
the  corporation  In  full  payment  of  the  capi- 
tal stock,  all  of  which,  except  a  nominal  hold- 
ing to  Anderson,  was  Issued  to  them  In  equal 
proportion.  Whereupon,  In  order  to  provide  a 
working  capital  for  the  company,  the  two 
Incorimrators  mentioned  voluntarily  and 
without  consideration  or  obligation  on  their 
part  turned  back  Into  the  treasuiy  of  the 


corporation  32,000  shares  of  the  stock  to  be 
held  by  it  in  trust  and  sold  for  the  bene- 
flt  and  use  of  the  corporation. 

The  stock  which  appellanta  purchased  was 
a  part  of  this  stock.  It  Is  Insisted  that  this 
retransfer  of  the  stock  was  a  frandulrat 
manipulation,  a  dealing  in  Its  own  stock  by 
the  corporation,  and  an  Impairment  of  tta 
capital  stock  nnder  the  mie  announced  In 
Barto  V.  Nix,  IS  Wash.  663,  46  Fac;  1033, 
Tait  V.  Plgott,  82  Wash.  844,  78  Pac.  364,  Un- 
ion Trust  Company  v.  Amery,  67  Wash.  1^  120 
Pac.  639,  Jorgnson  r.  Apex  Gold  Mines  Gol. 
74  Wash.  248, 133  Pac.  466,  and  Kom  v.  Cody 
Detective  Agency,  76  Wash.  540,  136  Pac; 
1165,  and  that,  the  stock  being  for  these  rea- 
sons  flctltions  and  fraudulent,  no  considera- 
tion passed  to  an>ellants,  and  they  are  enti- 
tled to  a  personal  Judgment  against  fbe 
principal  respondents,  and  a  reoonv^ance  ct 
the  property  transferred  by  than  to  the  pres- 
ent holders  of  the  title  who  are  alleged  to 
have  taken  with  notice. 

The  cases  cited  are  all  declarative  of  oar 
statute  (Rem.  Code  1915,  |  3697),  which  dis- 
countenances an  impairment  of  the  capital 
stock  of  a  corporation  at  the  expense«)f  Its 
assets.  The  statute  does  not  declare,  and  we 
know  of  no  rule  of  public  policy  that  would 
require  a  holding,  that  a  corporation  cannot 
acquire  by  gift  and  for  Its  own  benefit  shares 
that  had  theretofore  been  issued  to  an  in- 
dividual.  The  vice  at  which  the  statute  la 
directed  is  the  disbnrsement  of  the  acquired 
assets  of  a  company  In  the  purchase  of  its 
own  stock.  If  that  could  be  done.  It  would 
readUy  follow  that  the  directors  of  a  corpora- 
tion might,  in  consideration  of  a  retransfer 
of  their  stock,  keep  themselves  financially 
whole.  leaving  nothing  to  the  creditors.  Or, 
to  put  it  another  way,  the  stock  is  only  rep- 
resentative of  the  money  worth  of  the  cor- 
poration. If  a  trade  in  the  stock  impairs  the 
money  worth  of  the  stock,  it  Is  proscribed. 
If  it  does  not,  it  is  not  an  unlawful  thing. 

That  a  return  by  a  person  of  a  part  of  the 
stock  wtiich  had  been  issued  to  him  to  be  used 
for  the  benefit  of  the  corporation  is  not  il- 
legal was  held  in  effect  in  Davles  v.  Ball,  M 
Wash.  292.  116  Paa  833,  where  we  quoted 
from  1  Cook.  Stock  and  Stockholders  (3d  Ed.) 
p.  66, 1  46,  as  foUows: 

"The  fact  that  the  person  to  whom  the  ttodt 
is  issued  returns  a  part  of  it  as  a  gift  to  the 
corporation  or  to  trustees  for  the  corporation  to 
sell  the  same  below  par  and  put  the  proceeds 
in  the  corporate  treasury  for  a  working  capital 
does  not  necessarily  prove  that  the  property 
was  overvalued.  The  person  receiving  the  stock 
may  have  been  willing  to  sacrifice  a  part  of  his 
stock  and  property  in  order  to  make  the  rest 
more  valuable." 

CS1  Appellants  make  much  of  a  finding  of 
the  court  that  the  agreement  giving  the  Irri- 
gation company  the  exclusive  right  to  mann* 
facture  the  motor  and  a  "square  hole  Ur 
was  at  the  time  appellants  purchased  the 
stock,  and  Is  now,  worth  the  sum  of  $50,000; 
whereas  it  is  and  was  utterly  worthless.  T» 
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measure  the  value  of  sach  a  contract  la  ex- 
ceedingly difficult.  For  that  reason  we  hare 
followed  ttie  rule,  where  the  facts  invite  it,  of 
Old  Dominion  Copper  Min.  Co.  t.  Lewlsohn, 
210  U.  S.  206,  28  Sup.  Ct.  634,  52  L.  Ed.  1025. 
In  Inland  Nursery  &  Floral  Co.  t.  Bice,  67 
Wasb.  67-6d,  106  Pac  499,  we  said: 

"FVaud  to  be  actionable  must  reaolt  in  in- 
jury, and  it  nowhere  appears  that  inju^  has 
resulted  to  anyone  l>«cau8e  of  such  exchange. 
It  does  not  appear  but  that  subsequent  stock- 
holders  purchased  with  full  opportunity  for  in- 
vestigation into  the  condition  and  assets  of  the 
company,  and  that  the  stock  they  purchased  was 
fully  worth  the  sum  paid  therefor.  If,  there- 
fore, subsequent  Btockholders  obtained  full  val- 
ue, there  can  be  no  element  of  injury  or  fraud 
as  to  them.  No  complaint  Is  made  as  to  cred- 
itors." 

A  fair  reading  of  the  testimony  discloses 
the  fact  that  appellants  did  not  invest  be- 
cause of  any  allurement  attributable  to  the 
amount  of  the  capital  stock  measured  In  dol- 
lars. They  knew  the  success  ot  the  com- 
pany depended  upon  the  manufacture  and 
sale  of  a  new  and  novel  article.  They  in- 
vested because  they  believed  in  the  practica- 
bility and  salablU^  of  the  machine.  Their 
testimony  reaches  no  farther  than  to  show 
that  the  company  has  failed  to  meet  their  ex- 
pectations. On  the  other  hand,  there  Is  the 
testimony  of  en^neers  and  others,  whose 
judgment  is  not  impeached,  that  the  machine 
is  entirely  practicable,  while  the  whole  te»- 
tlmony  'shows  that  the  company  has  so  far 
&lled  for  the  want  of  a  sufficient  woridng 
capital. 

We  find  no  enor,  and  the  Judgment  Is  af- 

flrmed. 

U0BRI8,  0.  J.*  and  BIAIM,  HOLCOMB. 
ud  ELLIS,  JJ.,  ooucar. 


(13  Wasb.  601) 

BBICB  T.  STABB  et  nx   (Na  18102.) 
(BopKme  Court  of  Washington.  Dee.  6, 1916.) 
L  AbATUOUTT  AKD  BSVIVAX,  Ahoihkb 

Action  Pkhdihq— Abatembht  or  Fibst  Ao- 
noN. 

The  pendency  of  another  action  growing  out 
of  the  eame  transaction  is  ground  for  the  abate- 
tomt  of  the  second  action,  but  never  for  the 
abatement  of  the  first  actim. 

[Ed.  Note.— EVw  other  cases,  see  Abatement 
and  Revival.  Cent  Dig.  H  82-34;  De&  Dig. 

2.  AcnoN  «=»S3{1>— SPUTHNa   Causx  or 

Action— Waivbb  of  Objection. 
A  defendant  against  whom  two  actions  aris- 
ug  from  the  same  transaction  were  begun 
waivM  his  right  to  object  to  splitting  the  cause 
of  action  by  biilure  to  demur  or  plead  in  the 
ncond  action  to  the  [tendency  of  the  first,  or  by 
fiilure  to  appeal  from  an  adverse  judgment  In 
the  second  action. 

[Bd.  Note.— For  other  cases,  see  Action,  Gent 
Dv.  II  049-561*  653-565;  Dec:   Dig.  «=» 

53a).] 

S.  Judgment   €=»720  —  ConcLuarvBNBss  — 

MATTERfl  CONCLDDED— PENDBNCT    OF  AN- 
OTHER Action. 
While  ordinarily  a  judgment  is  craclosive 
u  to  all  matters  whleh  might  have  been  decided  i 


in  the  action,  rince  tt  Is  presumed  that  plaintiff 
intended  to  secure  in  that  action  all  the  relief 
to  which  he  was  entitled,  this  presumption  does 
not  obtain  wbere  there  is  a  prior  action  pend- 
ing between  the  same  parties  for  relief  which 
might  have  been,  but  was  not,  sought  in  tbe 
action  in  which  judgment  was  rendered,  and 
therefore  a  judgment  in  a  suit  to  annul  a  deed 
fraudulently  obtained  is  not  a  bar  to  plaintiff's 
right  to  recover  in  a  jprior  action  tbe  amount 
secured  by  defendant  by  mortgaging  the  prop- 
erty to  an  Innocent  par^,  which  mor^ge 
plaintiff  wonid  be  Gomp«led  to  pay. 

[Ed.  Not&— For  other  cases,  see  Judgment, 
Cent.  Dig.  3  1262;  Dee.  Dig.  «s»729.1 

En  Banc.  Appeal  from  Snperior  Oourt, 
King  County ;  J.  T.  Ronald,  Judge. 

On  rehearing  en  banc  Judgmmt  of  the 
trial  court  affirmed. 

For  opinion  on  the  hearing  In  department, 
see  90  Wasb.  869,  166  Pac.  12. 

Bryan  &  Colvin,  of  Seattle,  for  appellants. 
John  W.  Wbltbam,  of  Seattle,  for  respMident 

ELLIS,  J.  [1]  This  case  Is  before  ns  on 
a  rehearing  en  banc  The  facts  are  snfflclent- 
ly  presented  in  the  opinion  of  Department 
2  rendered  on  the  former  hearing.  Brlce 
V.  Starr,  90  Wash.  369,  166  Pac  12.  The  sole 
question  Is  this:  Was  the  pendency  of  the 
action  to  cancel  the  deed  a  bar  to  the  prosecu- 
tion of  the  action  to  recover  the  amount  of  the 
mortgage  wrongfully  placed  upon  the  land 
by  appellants?  This  action  was  the  first 
instituted.  It  grew  out  of  tbe  same  trans- 
action set  up  in  the  second  action  to  cancel 
the  deed  for  fraud.  Had  appellants  deemed 
themselves  aggrieved  by  the  prosecution  of 
two  actions,  their  prcf^  course  was  to  de- 
mur to  the  complaint  in  the  second  action  or 
— if  the  complaint  did  not  show  on  Its  t&ce 
tbe  fact  of  tbe  pendency  of  the  first  action — 
to  plead  the  pendency  of  the  first  as  a  bar 
to  the  second.  The  first  action  might  have 
been  inrcAed  as  a  bar  to  the  second,  tbe 
second  conid  not  be  Invoked  as  a  bar  to  the 
first  As  said  by  Brewer,  J.,  In  Rlzer  r.  0111- 
patrlck,  16  Kan.  664,  567: 

"  'The  pendency  of  an  action  will  make  a  sec- 
ond action,  for  the  same  cause,  and  in  which  the 
same  judgment  can  be  rAidered,  abatable:  bnt 
not  vice  versa.'  Buffnm  v.  TUton,  17  Pick. 
(Mass.)  610;  Webster  v.  Randall,  19  Pick. 
(Mass.)  13.  A  subsequent  suit  may  be  abated 
by  an  allegation  of  the  pendency  of  a  prior  suit, 
but  the  converse  of  the  proposition  »,  in  per- 
sonal aetious,  never  true." 

And  again,  as  said  by  Campbell,  J.,  in 
Callanan  v.  Port  Huron  &  Northwestern  By. 
Co.,  61  Mich.  15,  21,  27  N.  W.  718,  720: 

"There  is  no  case  that  we  know  of  snstalning 
any  such  doctrine  as  will  give  a  subsequent  suit 
the  effect  of  abating  a  prior  one.** 

See  our  own  decisions,  Westmoreland  Co. 
V.  Howell.  62  Wash.  146, 113  Pac  281 ;  Olson 
V.  Seldovia  Salmon  Co.,  89  Wasb.  547,  154 
Pac.  1107.  See,  also,  Webster  v.  Randall,  19 
Pick.  (Mass.)  13,  20;  Humphries  v.  Dawson, 
38  Ala.  199;  Morton  v.  Webb,  7  Vt  123; 
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Welch  T.  Sage,  47  N.  T.  143,  150,  7  Am.  Rep. 
42'd ;  Blumenthal  v.  Taylor,  44  111.  App.  139. 

[2]  We  are  not  advised  whether  appellants 
did  Interpose  In  any  way  in  the  second  ae- 
tloD  the  objection  that  another  action  was 
pending  which  they  now  urge  in  this,  the 
first  action.  Certain  It  is,  however,  that 
they  did  not  appeal  from  the  decision  In  that 
action,  and  hence  they  are  now  precluded 
from  raising  the  question,  since  they  did  not 
raise  It  In  the  only  action  in  which  it  proper- 
ly could  be  raised,  namely,  in  the  action 
last  instituted,  or,  if  they  raised  it,  acquleac- 
ed  in  an  adverse  decision  on  that  point,  as 
well  as  on  all  others  there  decided,  by  their 
failure  to  appeal.  It  follows  that,  having 
submitted  to  a  trial  of  the  second  action  with- 
out moving  therein  for  a  consolidation  with 
the  first,  and  without  raising  the  objection 
that,  by  it,  respondent  was  splitting  his  cause 
of  action,  appellants  waived  the  right  to 
raise  that  objection  here.  On  the  first  hear- 
ing sufficient  Importance  was  not  attached 
to  the  admitted  fact  that  the  action  now  be- 
fore OS  was  the  action  first  Instituted,  and 
that  the  objection  now  urged  could  have  been 
properly  ni^ed  only  In  the  other  action. 
Counsel  on  both  sides,  seem  to  have  lost  sight 
of  this  fact  and  of  its  significance.  Nor  can 
the  flppellants  be  permitted  to  invoke  the 
decree  In  the  second  action  as  res  judicata 
of  the  issue  here.  It  can  only  be  invoked  as 
res  Judicata  of  the  issue  there  actually  tried 
and  decided.  This  Is  demonstrable.  The 
onl7  wrong  d(me  to  an>ellants  by  prosecuting 
two  actions  founds  on  the  same  fraud  for 
separate  brandies  of  the  relief  to  which  re- 
f^ndent  was  entitled  la  the  wrong  of  being 
vexed  by  two  actions — the  wrong  of  splitting 
the  relief.  BufEum  v.  Tllton,  17  Pick.  (Mass.) 
510.  They  could  have  avoided' this  by  plead- 
ing the  first  acti<m  in  abatement  of  the  sec- 
ond. Not  having  done  so,  they  have  waived 
the  right  now  to  object  to  the  two  suits. 
They  must  submit  to  the  recovery  in  the  first 
suit  of  all  relief  which  was  not  actually  ob- 
tained In  the  second  suit 

[3]  In  such  a  case  It  Is  the  Judgment  as 
entered,  not  the  Judgment  which  might  have 
been  entered,  which  is  res  Judicata.  It  is 
true  that  usually  a  Judgment  Is  res  Judicata, 
not  only  of  what  was  decided,  but  of  what 
might  have  been  decided  therein;  but  this 
Is  only  because  a  party  is  presumed  to  Intend 
to  secure  all  the  relief  possible  In  a  single 
action.  But  where  at  the  very  time  of  the 
bringing  of  the  second  action  a  prior  action 
was  pending  for  a  part  of  the  relief,  which, 
though  It  might  have  been  recovered  in  the 
second  action,  wot  not  recovered  therein,  the 
presumption  that  he  abandoned  or  waived 
that  part  of  his  relief  cannot  obtain.  The 
very  pendency  of  the  other  action  negatives 
the  presumption.  In  such  a  case  wa  are 
clear  that  the  Judgment  in  the  second  suit 
ought  to  be  hdd  res  judicata  only  of  what 
it  actoally  adjudged,  not  of  what  it  might 


have  adjudged,  had  all  the  relief  possible 
been  sought  la  a  single  action.  Matters  ex- 
pressly omitted  In  one  suit  are  not  res  judi- 
cata In  another.  1  Yan  Fleet's  Former  Ad- 
judication, p.  1S3,  S  53. 

A  defendant  Is  advised  the  moment  a  sec- 
ond action  Is  commenced  that  he  will  have  to 
respond  to  two  actions,  unless  he  plead  the 
first  in  abatement  of  the  second,  or  demur 
In  the  second  on  the  ground  of  pendency  of 
the  first  When  he  falls  to  do  either,  he 
invites  the  very  error  of  which  appellants  now 
seek  to  avail  themselves  by  a  plea  of  res 
judicata  when  the  first  action  came  to  trial. 
In  the  case  here  presented,  by  submitting  to 
a  judgment  In  the  second  action,  without 
pleading  the  first  action  in  abatement  and 
without  appeal,  knowing  all  the  time  that 
another  action  was  pending  for  other  relief 
growing  out  of  the  same  fraud,  appellauts  in- 
vited the  error  of  the  trial  court  in  permitting 
the  maintenance  of  the  two  actions.  Appd- 
lants  should  not  now  be  permitted  to  invoke 
that  error  as  ground  for  res  Judicata.  They 
Cannot  take  advantage  of  an  error  which 
they  themselves  Invited.  A  lawsuit  Is  not  a 
mere  game  In  which  the  prize  must  always 
go  to  the  more  adroit  and  skillful.  It  Is  a 
means  to  an  end,  and  that  end  Is,  or  should 
be,  Justice.  Substantial  justice  Is,  and  al- 
ways win  be,  possible  of  attainment  by  the 
rule  above  announced.  It  would  often  be 
made  Impossible  of  attainment  by  the  rule 
laid  down  in  the  departmental  opinion.  No 
better  Illustration  of  this  can  be  found  than 
the  case  before  us.  In  the  suit  tb  cancel  the 
deed  the  findings  declared: 

"That  the  court  fiods  to  be  true  as  allied 
in  panigraph  III  of  plainti.T's  complaint  that 
while  pUiDtifFs  were  bo  the  absolute  owners  of 
Raid  premises  the  said  defendant,  S.  H.  Starr, 
falsely  and  fraudulently  pretended  and  repre- 
sented to  plalntiSs  that  he  desired  to  and 
would  purchase  said  property  at  the  agreed 
price  of  $3,200;  that  he  bad  arranged  to  bor- 
row $2,000  from  a  friend  who  would  not  charn 
him  any  commission  in  case  plaintiffs  would 
convey  title  to  said  defendant  so  that  he  could 
mortsnge  said  premises :  that  in  that  event  he 
would  pay  said  sum  of  $2,000  over  to  plaintiffB 
to  be  applied  on  the  purchase  price.   *   •  •* 

And  again: 

"That  Instead  at  borrowing  said  sum  of  |2,- 
000.  without  having  to  pay  a  commiasioD,  and 
applying  the  same  on  the  purchase  price,  de- 
fendants did  on  June  2,  1914,  mortgage  said 
premises  to  the  Seattle  Trust  Company  in  the 
sum  of  $1,400,  and  left  tiie  state  of  Wasbiog- 
ton,  appropriating  the  said  sum  to  their  own 
use.   *  ♦ 

If  these  findings  are  true— and  we  must  so 
assume,  since  no  appeal  was  taken  from  the 
decree  founded  thereon — then  appellants  by 
their  plea  of  res  judicata  are  now  seeking  to 
retain  the  fruits  of  that  fraud  by  pleading  It 
as  an  adjudicated  fact  If  the  fetters  of 
precedent  were  so  powerful  as  to  force  such 
a  monstrous  result,  it  would  be  high  time 
that  we  break  them.  But  In  every  case  dted 
in  the  former  opinion  the  plea  In  bar  was  In- 
terposed in  the  second  action,  not  Ic  the  firsts 
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and  the  Judgment  Invoked  as  res  judicata 
was  the  Judgment  in  the  first  action,  not  In 
the  second.  There  are  decisions  which  hold 
that  the  rl^t  to  plead  the  Judgment  in  a  sec- 
oid  action  as  a  bax  to  a  recovery  lo  the  first 
la  not  waived  by  the  failure  to  plead  the 
pendency  of  the  first  action  as  a  bar  to  the 
prosecution  of  the  second,  but  that  rule 
sbonld  only  apply  where  the  demands  In  the 
two  actions  are  in  th^  very  nature  single 
and  entire.  Here,  however,  the  demands, 
thoo^  arising  out  of  the  same  transaction, 
hence  such  as  might  have  been  tried  in  the 
same  suit,  are  in  their  nature  distinct  and 
separable.  The  cme  was  to  cancel  the  deed; 
the  other,  to  recover  for  the  wrongful  mort- 
gaglne:  In  such  a  case  It  sems  only  conso- 
naot  witii  reason  that  the  failure  to  plead 
the  first  action  as  a  bar  to  the  seccmd.  or  to 
demand  constdidatlcm,  ought  to  estop  a  de- 
foidant  from  dalmlng  that  the  Judgment  In 
Oa  second  action  Is  res  Judicata  of  anything 
eKQpt  what  it  actually  determined.  See 
Fox  V.  Althorp.  40  OMo  St.  822. 

The  general  observations  found  in  1  Her^ 
maa,  Estt^pel  and  Bes  Judicata,  i  270,  seem 
peculiarly  pertinent  here: 

"There  are  many  reasons  why  tb«  plea  of  res 
acljndlcata  should  be  more  cautiously  received 
under  the  Code  system  of  pleadings,  than  is  or 
was  necessary  under  the  common-law  system  of 
pleaditig.  Tbe  want  of  certainty  in  the  system 
itf  pleaoiog  under  the  Code  renders  it  not  un- 
frequently  difficult,  if  not  impossible,  to  deter- 
mine what  issues  have  been  joined,  and  the 
predae  rights  which  have  been  adjudicated. 
The  united  law  and  eguity  Jurisdiction  enables 
parties  litigant  to  embrace  in  tbe  same  suit 
more  than  one  cause  of  action  or  defense,  which 
woold  be  incongruous  and  inadmissible  under 
a  different  system,  and  perhaps  the  widest  range 
known  to  any  system  tolerated  In  tbe  form  and 
■cope  of  code  pleadings.  Parties  who  have  sev- 
eral causes  or  rights  of  action  against  tbe  same 
party,  of  different  and  distinct  character,  are 
not  compelled  to  unite  them  tn  the  same  suit, 
on  penalty  of  being  barred  as  to  those  not  in- 
cluded ;  nor  is  this  the  meaning  of  that  well- 
settled  principle  that  a  Judgment  or  decree  of 
a  court  of  competent  jurisdictioQ  la  final  and 
oiuidusive,  not  only  as  to  every  matter  deter- 
mined, but  also  as  to  every  other  matter  which 
the  parties  might  litigate  in  the  cause,  and 
whlcn  they  might  have  bad  decided.  *  *  * 
The  Code  system  of  pleading  does  not  by  any 
means  favw  a  multiplicity  of  suits,  and  when 
the  proper  parties  are  brought  before  them, 
the  courts  will  hear  and  finally  determine  all 
the  rights  ol  the  parties  touching  the  subject- 
matter,  if  pnmerly  presented,  whether  such  was 
the  original  intention  of  the  parties  or  not; 
but  if  neither  party  demands  a  judgment  upon 
the  merits  ot  the  respective  rights  claimed,  and 
the  judgment  of  tbe  court  appears  to  have  been 
rmdered  upon  the  merits  of  a  mere  preliminary 
iIDestion,  it  would  be  rendering  harsn  injustice, 
Rnd  make  justice  and  equity  a  species  of  tTranny 
Dtterly  antagonistic  to  tbe  signmcation  ck  those 
terms." 

Here  neither  party  demanded  that  the 
whole  matter  be  determined  In  the  second 
actioD,  which  was  the  first  brought  to  trial, 
nor  was  the  whole  matter  there  determined. 
Nether  party  asked  for  a  consolidation.  Ap- 
pellants were  not  dec^ved  as  to  respondent's 


Intention  to  pursue  both  actions  to  Judgment, 
yet  they  did  not  move  to  abate  the  one  which 
might  have  been  abated.  Whatever  the  gen- 
eral rule,  no  court  ought  to  permit  the  equi- 
table doctrine  of  res  judicata  so  to  operate  as 
to  defeat  a  recovery  to  which  the  findings 
and  decree  In  the  second  suit  clearly  show 
respondent  entitled.  The  Judgment  In  the 
second  action  here  involved  certainly  Is  res 
judicata,  but  it  must  liave  the  opposite  effect 
from  that  contended  for  by  ai^llants.  It 
Is  only  res  Judicata  of  tbe  things  actually 
decided.  It  proves  that  the  deed  was  fraud- 
ulently obtained,  and  hence  that  the  mort- 
gage was  fraudulently  given  and  the  proceeds 
wrongfully  appropriated,  and  conclusively  es- 
tablishes respondent's  rlgfht  to  recover  a  mon- 
ey Judgment  in  the  amount  of  the  mortgage 
and  interest,  but  It  does  not  preclude  that  re- 
covery In  another  suit  whldi  was  the  first  In- 
stituted. 

We  find  no  error  In  tbe  refusal  of  the  court 
to  permit  appellants  to  relitigate  tbe  issue  of 
fraud  by  offering  proof  of  the  matters  set  op 
in  their  answer.  The  issue  of  fraud  was  the 
only  issue  In  the  second  suit  and  was  decided 
therein  adversely  to  appellants. 

The  Judgment  of  tbe  trial  court  is  afflrmed: 

MORRIS,  C.  J.,  and  MAIN,  HOLCOMB, 
PULLBRTON,  MOUNT,  PARKER,  and 
GHADWIGE,  JJ.,  concur. 


(93  Wash.  530) 
STATU  V.  ROSSMAN.    (No.  13441.) 
(Supreme  Oourt  of  Washtogton.    Dee.  fi,  1916.)' 

1.  Mabteb  and  Servant  ®=>14%,  New,  vol.  22 
Key-No.  Series  —  B^mplotubkt  Aoencies  — 
"Wobkeb"— Stewographer. 

A  stenographer  and  bookkeeper  is  a  "work- 
er" within  the  meaning  of  the  Employment 
Agency  Act  (Laws  1915,  p.  1),  forbidding  any 
person  from  taking  a  fee  from  one  seeking  em- 
ployment for  furoishing  employment  or  Informa- 
tion leading  thereto. 

2.  Masteb  and  Sebvant  $s9l4)i,  New,  vol.  22 
Key-No.  Series  —  Emplotment  Agencies  — 
VALlorrT  OF  Statutb—Definitenkbs. 

The  word  "worker"  is  capable  of  exact  defini- 
tion, and  therefore  its  use  in  that  statute  does 
not  render  the  statute  void  for  uncertainty. 

3.  Mabteb  and  Sebvant  €=>14^,  New,  vol.  22 
Key-No.  Series— Gonstitutxonai.  Law— Em- 

PLOTMENT  AOEKCIES— REOULATIOn— POLXOI 
POWEB. 

Laws  1915,  p.  1,  forbidding  any  person  from 
taking  a  fee  from  a  person  seeking  employment 
for  furnishing  employment  or  information  lead- 
ing thereto,  is  a  valid  exercise  of  tbe  police 
power,  since  it  was  enacted  to  prevent  frauds  on 
working  people,  many  of  whom  were  ignorant 
and  without  means  to  protect  themselves,  which 
faunds  were  not  only  posilble  but  had  become 
common. 

4.  Mabteb  and  Servant  ®=»14%,  New,  voL  22 
Key-No.  Series  ~  Ghpiatuekt  Aqkncies 
Reg  dilation— VAunrrT. 

Laws  1915,  p.  1,  forbidding  any  person  from 
taking  a  fee  from  a  seeker  of  employment  for  fur- 
nishing employment  or  information  leading  there- 
to, is  not  unconstitutional  as  being  prohibitive  of 
the  business  of  conducting  employment  agendes. 
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since  racli  agencies  may  stfll  dtai^  fees  against 

persons  desiring  to  employ  laborers. 

Department  1.  Appeal  from  Superior 
Court,  King  County;  J.  T.  Ronald,  Judge. 

George  P.  Rossman  was  convicted  of  charg- 
ing a  fee  for  furnishing  employment  or  In- 
formation leading  thereto,  and  he  appeals. 
Affirmed. 

Edgar  S.  Hadley.  of  Seattle,  for  appellant. 
Alfred  H.  Lnndln  and  Lane  Summers,  both 
of  Seattle,  for  the  State. 

MOUNT,  J.  The  defendant  was  convicted 
of  the  crime  of  diarglnff  a  fee  for  furnish- 
ing employment  or  information  leading  there- 
to. He  has  appealed  from  the  sentence  im- 
posed upon  that  convlcticm. 

The  facts  are  stipulated  In  substance  as 
follows:  The  defendant  was  operating  an 
agency  for  the  employment  of  stenographov 
and  bot^fceepers,  and  was  charging  a  fee  of 
f2  as  an  enrollment  fee,  and  20  per  cent  of 
the  first  month's  salary  after  the  applicant 
secured  employment.  Oa  the  14th  day  of 
Fehruary,  1916,  the  appellant  demanded  and 
received  from  one  Elnora  Hughes  tlie  sum  of 
fZ.  She  was  then  seeking  employment  as  a 
stenographer  and  bookke^w. 

The  appellant  makes  three  contrations  In 
this  court,  to  the  efTect:  First,  that  a  stenog- 
rapher and  bookkeeper  is  not  a  woAer  wltliin 
the  meaning  of  initiatlTe  measure  No.  S; 
second,  that  the  word  "worker"  is  so  Indefi- 
nite as  to  render  the  act  void,  and,  third,  that 
the  act  Is  unoonstltntional  under  the  fifth 
and  fourteenth  amendments  to  the  Constitu- 
tion of  the  United  States,  and  like  provisions 
of  the  Constitution  of  this  state.  We  shall 
notice  these  contentlona  briefly. 

[1]  On  the  first  pohit  the  appellant  relies 
upon  the  case  of  Huntworth  v.  Tanner,  87 
Wash.  670,  at  680.  152  Pac.  523,  527,  where 
we  held  that  a  school  teacher  was  not  a 
worker  within  the  meaning  of  that  act.  In 
that  case  we  said: 

"The  act  has  no  reasonable  relation  to  tfny  snb- 
ject  other  than  the  protection  of  those  who  may 
be  classed  as  workers  or  laborers.  It  has  never 
been  contended  that  business  and  professional 
men,  teachers,  and  those  following  scientific  pur- 
suits, are  not  amply  equipped  to  protect  them- 
selves. A  teacher  renders  the  very  highest  class 
of  professional  service,  whereas,  those  for  whose 
benefit  this  law  was  passed  are  frequently  un- 
skilled in  business  affairs,  and  io  many  instances 
are  men  of  foreign  birth  having  do  competent 
understanding  of  our  business  methods  or  our 
language." 

It  Is  contended  by  the  appellant  that  a 
stenographer  and  bookkeeper,  fop  the  rea- 
sons stated  in  Huntworth  v.  Tanner,  supra, 
is  not  included  within  the  meaning  of  the 
term  "worker."  Some'  tilings  there  said 
might  lead  to  that  conclusion.  But  we  are 
satisfied  that  a  stenographer  and  bookkeeper 
is  a  worker,  and  therefore  comes  within  the 
meaning  of  the  act.  In  Georgia,  in  a  case 
where  a  man  was  employed  as  a  private  sec- 
retary and  stenographer  to  the  president  of 


a  railroad  and  banking  company  at  f  125  per 
month,  his  duties  being  to  rec^ve  dl<totloD 
and  tranaeribe  letters,  and  to  take  care  of 
the  papers  in  the  office,  Including  the  Iceeping 
of  bo<As  and  statements,  it  was  held  Uiat  he 
was  a  worker,  and  was  entitled  to  bare  his 
wages  exempt  from  garnishment.  Abrahams 
T.  Anderson,  80  Ga.  570,  6  S.  B.  778,  12  Am. 
Bep.  274.  And  in  Cohen  r.  Aldricb,  '6  Ga. 
App.  256,  62  S.  E.  1015,  also  a  Geoi^  case, 
a  stenographer  was  also  held  to  be  a  worker. 
In  that  case  it  was  said: 

"That  a  stenographer  is  skilled  and  trained  can- 
not affect  the  nature  of  the  work  he  does,  al- 
though it  does  affect  its  character.  After  acquii^ 
ing  the  trade,  the  test  is  the  method  of  carrying 
it  on.  It  is  difficult  to  conceive  of  anything 
more  thoroughly  manual  than  the  work  of  a  ste- 
nographer. Receiving  the  sounds  from  the  lips 
of  another,  he  registers  what  he  hears  and  repro- 
duces what  he  receive.  H«  exercises  no  inde- 
pendence of  thought,  no  initiative,  no  discretion. 
The  test  of  his  efficiency  is  his  absolute  acceptance 
of  what  is  given  him  and  its  return  unchanged. 
If  his  employer  indulges  in  the  pastime  of  mur- 
dering the  King's  English,  he  must  become  s 
'particeps  criminis,'  and  join  in  the  assassina- 
tion. So  pronouncedly  are  the  physical  faculties 
involved  in  stenography  that  there  comes  a  time 
when  the  hand  refuses  to  work,  although  the 
mental  faculties  may  be  entirely  clear.  It  is  pre- 
eminently manual  labor,  work  of  the  hand." 

Undtt  the  role  in  these  cases,  and  others 
of  a  similar  diaracter  which  might  be  dted, 
we  are  satisfied  that  a|  stenographer  and 
bookkeeper  is  a  worker  within  the  commtn 
acceptation  of  that  term,  and  is  within  the 
meaning  of  initiative  measure  No.  8. 

[2]  It  Is  next  contended  that  the  term 
"worker"  is  so  Indefinite  as  to  render  the  act 
void.  This  contention  is  based  upon  the  deci- 
sion in  State  t.  Powles  &  Co.,  90  Wash.  U2, 
155  iPae.  774.  In  that  case  we  held  that  the 
term  *^c<Hnnii88i(Hi  merchant,"  which  was  de- 
fined to  be  "any  person,  firm  or  corporation 
whose  prlndpal  business  Is  the  sale  of  farm, 
dairy,  orchard  or  garden  produce  on  account 
of  the  shipper  or  consignor,"  was  too  indeO- 
nlte  to  base  a  criminal  chaise  upon  by  reason 
of  the  use  of  the  words  "principal  bustoess." 
But  it  was  not  held'  there  that  the  words 
"commissifm  business,"  if  they  had  been  used 
alone,  were  not  capable  of  accurate  defini- 
tion. But  because  the  word  "principal"  was 
used,  it  was  held  tbat  it  could  not  be  detw- 
mlned  with  aocura<7  what  the  principal 
business  of  a  oommissim  m^i'chant  might  be. 
The  word  "worker"  is  capable  of  definite 
deffiiition,  and  is  readily  understood.  We 
think  there  Is  no  merit  in  the  contention  that 
the  act  is  void  for.  ind^nlteness  because  of 
the  use  of  the  word  "worker." 

[3]  It  is  next  contended  that  the  act  is  un- 
constitutional because  it  Is  not  within  the 
police  power  of  the  state  to  regulate  or  in- 
terfere with  the  rig^t  of  a  private  citizen  to 
pursue  a  lawful  business.  In  the  case  of 
Huntworth  t.  Tanner,  we  reserved  the  con- 
stitutional question,  because  In  that  case  it 
was  not  necessary  to  determine  that  question, 
for  we  held  that  a  school  teacher  was  not  a 
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worker  within  the  meaning  of  the  act.  The 
question  now  presented  is  whether  this  act 
Is  within  the  police  power  of  the  state. 

A  number  of  cases  are  cited  by  the  appel- 
lant to  the  effect  that  a  citizen  is  gnaraoteed 
the  protection  of  his  property  and  the  pursuit 
of  hifl  happiness  under  the  Constitution  of  the 
United  States,  and  that  any  person  is  at 
liberty  to  pursue  any  lawful  calling  and  to  do 
so  In  his  own  way  when  not  encroaching  upon 
the  rights  of  others ;  and  it  is  contended  that 
the  police  power  of  the  state  does  not  extend 
to  the  right  to  take  away  or  regulate  a  law- 
ful bu^ness.  There  can  be  no  doubt  of  the 
right  of  a  citizen  to  pursue  a  lawful  calling 
In  a  lawful  way;  but  it  Is  equally  true  that 
there  can  be  no  doubt  of  the  right  of  the  state, 
tbroogh  its  legislature,  to  regulate  a  business 
which  may  become  unlawful  by  improper  and 
unlawful  means. 

In  UuDD  T.  miQols,  M  U.  S.  lis,  at  page 
124,  24  L.  Ed.  77,  It  was  said: 

"When  one  becomes  a  member  of  society,  he 
necessarily  parts  with  some  rights  or  privOeges 
which,  as  an  individual  not  affected  by  his  rela< 
tioQS  to  otliers,  be  might  retain.  *  *  *  From 
this  source  come  the  police  powers,  whic^  as  was 
said  by  Mr.  Chief  Justice  Taney  in  the  License 
Cases,  0  How.  583  [12  L.  Ed.  2o6],  'are  nothing 
more  or  less  than  the  powers  of  government  in- 
hetoit  in  every  soTereignty;  *  *  •  that  is  to 
n^,  •  •  •  the  power  to  govern  men  and 
thmgi.'  Under  these  powers  the  government  reg- 
ulatn  the  conduct  of  its  citizens  one  towards  an- 
other, and  the  manner  in  which  each  shall  use 
Us  own  property,  when  such  regulation  be- 
oraus  necessary  for  the  public  good." 

In  State  v.  Mountain  lumber  Co.,  75  Wash. 
SSI,  135  Pac.  645,  this  court  said: 

"Having  in  mind  the  sovereignty  of  the  state, 
it  would  be  foUy  to  define  the  term.  To  define  is 
to  limit  that  which  from  the  nature  of  things 
cannot  be  limited,  but  which  is  ratber  to  be  ad- 
justed to  conditions  touching  the  common  welfare, 
vbea  covered  by  legislative  enactments.  The  po- 
lice power  Is  to  the  public  what  the  law  of  ne- 
cessity is  to  the  individual.  It  is  comprehended 
in  the  maxim,  'Sal us  popull  suprema  lex.'  It  is 
not  a  rule;  it  is  an  evolution." 

In  State  t.  Pitney,  79  Wash.  608,  140 
Paa  918,  Ann.  Cas.  1916A,  209,  in  discussing 
the  police  power  of  the  state,  this  court  said: 

"If  a  state  of  facts  can  reasonably  be  pre- 
suned  to  exist  which  would  juatify  the  legisla- 
tion, the  court  most  presume  that  it  did  exist 
and  that  the  law  was  passed  for  that  reason.  If 
no  state  of  circumstances  could  exist  to  justify 
the  statute,  then  it  may  be  declared  v<^  because 
is  excess  of  the  legislative  power." 

And  in  Munn  v.  Illinois,  supra,  at  page 
Ut2  of  94  C.  S.,  24  L.  Ed.  77,  the  Supreme 
Oourt  of  the  United  States  said: 

"For  our  purposes  we  must  assume  that,  if  a 
state  of  facts  could  exist  that  would  justify  such 
legislatioo,  it  actually  did  exist  when  the  stat- 
ute now  under  consideration  was  passed.  For 
ns  the  question  is  one  of  power,  not  of  expedien- 
cy. If  no  state  of  circumstances  could  exist  to 
jastif;  such  a  statute,  then  we  may  declare  this 
one  void,  because  in  excess  of  the  legislative 
power  of  the  state.  But  if  it  could,  we  must  pre- 
sume it  did.  Of  the  propriety  of  legislative  in- 
terference within  the  scope  of  legislatlvs  power, 
ttw  Legislature  is  the  muuslve  judge." 


And  iQ  McLean  v.  Arkansas,  211  U.  S. 
539.  at  page  64S  [29  Sup.  Ct  208,  208,  63  L. 
Ed.  315],  it  was  said: 

"If  there  existed  a  condition  of  affairs  concern- 
ing which  the  Legislature  of  the  state,  exercising 
its  conceded  right  to  enact  laws  for  the  protec- 
tion of  the  health,  safety,  or  welfare  of  the  peo- 
ple, might  pass  the  law,  it  must  be  sustained; 
if  such  action  was  arbitrary  interference  with 
the  right  to  contract  or  carry  on  business,  and 
having  no  just  relation  to  the  protection  at  the 
public  within  the  scope  of  lefl^isltttive  power,  the 
act  must  fail." 

In  State  ex  Darls-Smi^  Cb.  t.  Clau- 
sen, 66  Wash.  156,  177,  117  Paa  1101,  UOO 
[37  L.  R.  A.  (N.  S.)  466],  we  said: 

"The  test  of  the  validity  of  such  a  law  la  not 
found  In  the  inquiry,  does  it  do  the  objectionable 
things?  but  is  found  rather  in  the  inquiry,  is 
there  no  reasonable  ground  to  believe  that  the 
public  safety,  health,  or  general  welfare  la  pro- 
moted thereby?  The  Legislature  cannot,  of 
course,  without  violating  this  clau&e  of  the  Oon- 
stitutlon,  declare  a  particular  industry,  common- 
ly engaged  in  by  the  people,  to  be  unlawful 
which,  under  all  drcumstances,  must  necessarily 
be  harmless  and  innocent;  but  it  can  regulate 
and  control  and  prohibit  any  industry,  however 
innocent  it  may  have  been  in  Its  inception,  when- 
ever it  becomes  a  menace  to  the  employee  engag- 
ed in  it,  the  people  surrounding  It,  or  to  any  con- 
siderable number  of  the  people  at  large,  no  mat- 
ter fran  whatsoever  cause  the  menace  may 
arise." 

We  think  tliere  can  be  no  doubt  of  the 
prindplee  enunciated  in  the  foregoing  quo* 
tatltms.  In  the  Hnntworth  Case,  supra,  the 
reason  for  this  act  was  pointed  out  We 
there  said,  at  page  679  of  87  Wash.,  at  page 
626  of  152  Pac.: 

"The  mischief  Inducing  the  present  act  is  not 
hard  to  find.  It  was  to  correct  what  society  bad 
come  to  regard  as  a  wrong  practiced  upon  those 
who  for  many  reasons  were  unable  to  protect 
themselves  against  impositions  and  extortions. 
It  was  to  protect  a  class  that  was  powerless  un- 
der existing  conditions  to  protect  itself.  As  said 
by  the  Supreme  Court  of  the  United  States  in 
Patterson  v.  Bark  Eudora.  190  U.  S.  169  [23 
Sop.  Ct  821,  47  L.  Ed.  1002],  when  speaking  of 
the  federal  statute  prohibiting  any  person  from 
demanding  or  receiving  remuneration  for  provid- 
ing employment  for  sailors]  'The  story  of  the 
wrongs  done  to  sailors  in  the  larger  ports,  not 
merely  of  the  nation  but  of  the  world,  is  an  oft- 
told  tale.*  Or,  as  the  Court  of  Appeals  of  New 
York  said  when  considering  the  constitutionality 
of  a  statute  regulating  employment  agencies: 
"The  Legislature  bad  the  right  to  take  notice  of 
the  fact  that  such  agencies  are  places  where 
emigrants  and  ignorant  people  frequently  resort 
to  obtain  emplosrment  and  to  procure  informa* 
tion.  The  relations  of  a  person  so  consulting  an 
agency  of  this  character  with  the  managers  or 
persons  conducting  it  are  such  as  to  afford  great 
opportunities  for  fraud  and  oppression,  and  the 
statute  in  question  was  for  the  purpose  of  pre- 
venting such  frauds  and,  probably,  for  the  sup- 
pression of  immorality.*  People  ex  reL  Arm- 
strong V.  Warden  of  City  Prison,  183  N.  X.  223- 
76  N.  E.  11,  2  L.  R.  A  (N.  S.)  859." 

And  quoting  from  Moore  v.  Minneapolis,  4S 
Minn.  418,  45  N.  W.  719,  we  said: 

"  'The  nature  of  the  business,  and  the  charac- 
ter of  those  with  whom  the  business  is  likely  to 
be  conducted,  in  point  of  intelligence,  experience, 
and  capacity  for  aelf-protectlon  from  fraudulent 
practices,  are  such  that  it  might  well  be  deemed 
necessary  by  the  Legislature,  as  a  matter  of 
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proper  police  regalailoii.  •  •  •  The  propriety 
of  police  regulation  eeemi  apparent  when  it  is 
considered  that,  bj  means  of  such  agencies,  igno- 
rant and  credulous  persons  might  easily  be  de- 
frauded of  their  mnn«y  under  a  mere  pretense  of 
employment  to  be  altorded  them  in  a  distant  part 
of  the  state,  so  that  the  fraud  would  not  be  dis- 
covered until  the  victim  should  have  gone  so  far 
awB7  as  to  be  onlikel;  to  trouble  the  fraudulent 
agent  hy  proeecution.'" 

We  then  said: 

"Farthermore.  the  act  must  be  determined  by  a 

consideration  of  its  natural  effect  when  put  in 
operatioD.  In  operation  it  may  tend  to  protect 
the  day  laborer  «-ho,  as  eaid  by  the  examiner  in 
the  office  of  the  labor  commissioner  of  the  city  of 
Seattle,  *ia  generally  poor  and  without  means' 
(Wiseman  v.  Tanner  [D.  C]  221  Fed.  694).  and 
who,  in  consideration  of  a  fee,  is  directed  to  a 
job  which  may  not  exjst,  or  which  may  not  eu- 
duie  becauM  of  coUusiou  between  the  employ- 
ment agent  and  a  corrupt  foreman.** 

It  la  apparent  from  these  guotatl<Mis  from 
Hnntwortb  t.  Tanner,  Bupra,  tMt  the  act, 
and  the  purposes  for  which  It  was  enact- 
ed, were  to  prevent  frauds  whldi  had  be- 
come common  In  the  class  of  buainesg  to 
which  tlie  act  relates,  and  was  therefore, 
under  the  authorities  above  cited,  within  the 
police  power  of  .the  state  to  regulate,  and 
even  suppress,  to  the  extent,  at  least,  of  the 
frauds.  The  constitutionality  of  this  act 
was  upheld  in  Wiseman  v.  Tanner  (D.  C.) 
221  Fed.  694,  where  all  the  authorities  cited 
in  the  appellant's  brief,  and  many  not  there- 
in cited,  were  considered. 

[4]  It  is  further  argued  hy  the  appellant 
that  the  act  is  prohibitive  of  the  business, 
and  therefore  is  unconstitutional.  This 
contention,  we  think.  Is  without  merit,  be- 
cause the  act  does  not  prohibit  the  business. 
Section  2  of  the  act  (Laws  of  1915.  p.  1) 
makes  it  unlawful  for  any  employment  agent 
to  demand  or  receive  fees  from  persons 
seeking  employment  It  does  not  prohibit 
the  business.  Fees,  of  course,  may  be  charg- 
ed against  persons  desiring  to  employ  labor- 
ers. We  are  of  the  opinion  that  the  act  Is 
a  valid  exercise  of  the  police  power,  and  Is 
not  unconstitutional  upon  either  ground. 

The  judgment  appealed  from  Is  therefore 
affirmed. 

MORRIS,  0.  J.,  and  OHADWIOK  and 
FULLERTON,  JJ.,  concur.  EDUS,  J.,  con- 
curs in  the  result 


(93  Wash.  480) 

GILSON  T.  WASHINGTON  WATEH  POW- 
ER  CO.    (No.  13063.) 

(Supreme  Court  of  Washington.   Dec  5,  1918.) 

1.  Oarbiers  <^287{1).  303(1)— DtrriEB  TO  Pas- 
sen  qers— Entering  Gars. 
A  street  railway  owes  passengers  the  highest 
degree  of  care  consistent  with  reasonable  opera- 
tion of  its  cars  not  only  while  they  are  riding 
upon  the  cars,  but  in  entering  or  alighting. 

pJd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Di;;.  §S  1154,  1162,  1224;  Dec.  Dig.  «s» 
287(1),  303(1).] 


2.  Tbial  <£=>296(9)  —  Ikstbucxiohb  —  Ebbob 

CtJBSn  BT  OTHEB  lK8TBU0n0N& 
An  instruction  that  the  carrier  owed  the 
highest  degree  of  care  to  passengers  entering  or 
leaving  cars  was  not  prejudicial  as  assuming  that 
the  injured  party  was  already  a  passenger  when 
he  was  injured  in  attempting  to  board  a  street 
car,  whore  further  instructions  permitted  recov- 
ery only  should  the  jury  6nd  that  the  injured 
party  was  actually  entering  the  car  and  bad  be- 
come a  passenger. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig,  g  712;  Dec.  Dig.  «=>:a)6(9).) 

3.  TRZAI.  «S»260(1>— IimBUOTZONS— D0PIJCA^ 

TION  OF  iNBTBUCnONS. 
Refusal  of  requested  instructions  substan- 
tially covered  by  those  already  given  is  not  e^ 
ror,  though  the  wording  be  not  exactly  the  same. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig-  }  651;  Dec.  Dig.  «s=>2flO(l>.] 

4.  New  Tbial  ®=>104(1)— Newlt  Discovebkd 
Evidence— SuFPiciENCT—CuJfULATiVE  Kvi- 

pENCE. 

Where  an  injured  party  recovered  verdict  for 
injuries  received  when  knocked  from  defendant's 
street  car  on  the  theory  that  his  Injuries  were 
serious  and  prevented  proper  use  of  his  limbs,  and 
that  the  duration  of  such  injuries  would  be  uncer- 
tain, it' was  not  error  to  refuse  new  trial  on  a 
showing  of  photographs  of  plaintiff  taken  shortly 
after  the  trial  wherein  he  used  only  a  cane  instead 
of  the  crutches  be  used  at  the  time  of  trial,  and 
physicians  deposed  that  they  believed  he  was  fak- 
ing his  injuries,  and  his  own  physician  deposed 
that  he  had  advised  plaintiff  to  try  walking  with 
a  cane  instead  of  crutches,  and  plaintiff  deposed 
that  he  could  so  walk  for  only  a  few  minute^ 
and  that  such  walking  gave  him  pain  and  tired 
him  out  and  where  the  newly  discovered  evi- 
dence for  the  defendant  was  largely  cumulative 
of  that  given  on  the  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  218,  228;  Dec.  Dig.  «S3l04(l).] 

En  Banc.  Appeal  from  Superior  Court, 
Spokane  County;  M.  L.  Clifford,  Judge. 

Action  by  H.  T.  Gilson  against  the  Wash- 
ington Water  Power  Company.  Judgment  tax 
plaintifiF,  and  defendaiit  appeals.  Affirmed. 

Post,  Avery  &  Hlgglns,  of  Spokane,  for  ap- 
pellant. Plnmmer  &  Lavin,  of  Spokane,  for 
respondent. 

PARKESt,  J.  This  Is  an  action  to  recover 
damages  for  personal  injuries  which  the 
plaintiff,  IL  T,  Gilson,  alleges  were  received 
by  him  as  the  result  of  the  negligence  of  one 
of  the  defendant's  conductors  occurring  while 
the  plaintiff  was  attempting  to  enter  one  of  de- 
fendant's street  cars  as  a  passenger.  Trial 
in  the  superior  court  resulted  In  verdict  and 
Judgment  in  favor  of  the  plaintUf  awarding 
him  $3,900  damages,  from  whidi  the  defend- 
ant has  appealed  to  this  court 

Appellant  owns  and  <^erates  a  street  rail- 
way system  In  the  city  of  Sijokane.  Xta 
street  car  which  respondent  was  attempting 
to  enter  at  the  time  he  was  Injured  had  a 
closed  rear  vestibule  with  two  doors  on  the 
right  side  thereof,  one  for  passengers  rater- 
ing,  and  the  other  for  passengers  leaving 
the  car.  It  was  a  pay-as-you-enter  car.  It 
was  the  duty  of  the  conductor  not  only  to 
collect  fares  from  passengers  as  they  en* 
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tered  and  passed  througb  tbe  vestlbtile,  but 
also  by  means  of  a  lever  to  open  and  close 
the  doors  for  passengers  as  they  entered  and 
left  the  car.  Respondent  claims  that  while 
the  car  was  standing  still  with  the  doors  open 
as  an  Invitation  for  passengers  to  enter  and 
while,  he  was  following  other  passengera  who 
were  entering  the  car,  he  attempted  to  enter 
through  the  proper  door  as  a  passenger,  and 
that  when  he  had  proceeded  to  the  extent  of 
placing  one  or  possibly  both  feet  on  the  step 
and  taking  hold  of  the  car  or  handhold  at 
the  side  of  the  opening  occupied  by  the  door 
when  closed,  the  conductor  suddenly  clcraed 
the  door,  striking  re^ndent  and  causing  him 
to  fall  backward  upon  the  iKivement  of  the 
street,  resulting  In  the  Injuries  for  which  he 
claims  damages.  That  re^ndent  was  seri- 
oosly  injured  by  his  faU  seems  amply  sup- 
ported by  the  evidence,  though  the  evidence 
la  conflicting  as  to  the  extent  of  the  Injuries 
In  so  far  as  the  opinion  testlmray  of  physi- 
cians given  upon  the  trial  is  concerned.  Re- 
spondent's injuries  were  received  on  Novem- 
ber 17,  1914.  On  March  17  to  19,  1915.  just 
four  months  thereafter,  the  trial  occurred. 
Respondent  suffered  severe  pain  during  the 
early  part  of  this  period  and  had  suffered 
pain  more  or  less  up  until  the  time  of  the 
trial.  His  lower  extremities  were  partially 
paralyzed,  resulting,  In  the  opinion  of  his 
physician.  Dr.  Rigg,  from  a  hemorrhage  of 
the  spinal  cord.  His  recovery  was  slow. 
There  was  loss  of  power  of  locomotion.  From 
an  examination  of  respondent  made  a  day 
before  the  commencement  of  the  trial  Dr. 
Rigg  testified  as  bis  opinion  that  respondent 
did  not  then  have  the  use  of  his  lower  ex- 
tremities to  the  extent  of  more  than  two- 
thirds  of  th,elr  normal  use,  and  that  th9  pe- 
riod that  condition  would  continue  to  e^st 
was  Indefinite.  Respondent  testified  that  It 
was  th«i  necessary  for  him  to  use  crutches 
to  walk  because  "my  leg;!  give  out  altogether 
when  I  go  to  walk  if  I  have  not  got  crutches 
to  support  me."  Respondent  was  at  the  time 
years  old.  was  a  railway  trainman  and 
capable  of  earning  from  (100  to  $125  per 
month. 

[1.11  It  Is  contended  In  appellant's  behalf 
that  the  trial  court  erred,  to  af^llant's  prej- 
udice. In  givii^  to  the  Jnry  the  fbllowlug  in- 
vt  ruction: 

"Instruction  No.  2.  •  •  •  The  defendant 
In  this  case  is  a  common  carrier  and  owed  to 
the  plaintiff  the  duty  of  using  the  blRfaest  detrree 
of  care  consistent  with  the  reasonable  operation 
of  its  cars  for  his  safety  not  only  while  riding 
upon  Its  cnrs,  but  In  entering  or  aliehting  there- 
from; and  for  any  Injury  which  he  may  have 
saatalned  by  the  failure  on  the  part  of  tiie  de* 
fendant  company  to  perform  this  duty  he  wonld 
lave  a  right  of  recovery  in  this  action." 

This,  It  is  Insisted,  was  erroneous  in  that 
the  language  of  the  Instruction  assumes  that 
the  relation  of  carrier  and  passenger  existed 
between  appellant  and  respondent  at  the  time 
he  was  Injured,  calUns  for  the  highest  de- 
cree of  care  on  the  part  ot  the  conductor. 
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It  may  be  conceded  that  standing  alone  this 
instruction  seems  to  have  that  meaning  and 
would  to  that  extent  Invade  the  province  of 
the  jury,  since  there  Is  joom  for  difference  of 
opinion  upon  the  question  of  respondent  be- 
ing then  a  passenger  in  view  of  the  conflict 
in  the  evidence  as  to  whether  or  not  the  car 
was  standing  still  and  the  door  open  inviting 
passenger*  to  enter.  However,  the  court's 
Instructions  continue  as  follows: 

"Instruction  No.  3.  In  the  case  now  on  trial  if 
you  find  from  the  evidence  that  the  plaintiff  at- 
tempted to  board  the  car  at  a  time  when  the 
door  of  the  car  was  open  and  other  passengers 
were  entering,  and  at  the  time  the  condnctor  in 
charge  of  the  car  either  saw  the  plaintiff  at- 
tempting to  enter  the  car,  or  could  have  seen  th« 
plaintiff  if  be  (the  conductor)  had  used  the  degree 
of  care  that  a  reasonably  careful  and  prudent 
man  would  have  exercised  under  the  same  or 
similar  circumstances,  and  you  further  find  that 
the  conductor  closed  the  door  of  the  car  while  the 
plaintiff  was  so  trying  to  enter  the  car  and  there* 
by  caused  the  plaintiff  to  fall  on  the  paved  street 
substantially  as  alleged  in  his  complaint,  under 
such  circumstances  the  defendant  would  be  guilty 
of  negligence;  and  if  you  further  find  that  the 
plaintiff  himself  was  not  guUty  <^  any  ne^genee 
which  contributed  to  his  accident,  then  your  ver- 
dict should  be  for  the  plaintiff. 

"Instruction  No.  4.  If,  on  the  other  hand,  you 
find  from  the  evidence  that  the  conductor  in 
charge  of  the  car  bad  closed  the  door  of  the  car 
when  the  plaintiff  attempted  to  board  the  car, 
and  that  he  fell  upon  the  street  and  sustained  his 
injuries  on  account  of  his  own  negligence  la  at- 
tempting to  get  upon  the  car  at  a  time  when  the 
door  was  closed,  then  the  plaintiff  was  guilty 
of  contributory  nef^igence,  and  your  verdict 
should  bs  for  the  defendant" 

Reading  all  of  these  InstructlonB  together 
we  think  that  the  Jnry  would  not  Ukely  re- 
ceive the  impression  that  the  degree  of 
care  stated  In  Instruction  Na  2  was  required 
of  the  condnctor  unless  they  found  that  the 
car  door  was  opra  under  audi  circnnutances 
as  to  in  ^ect  be  an  tnyltatlon  to  respondent 
to  mter  the  car  as  a  pasam^r,  and  he  ms 
attempting  to  so  raiter.  Of  course,  t£  the 
jury  so  foimd  It  was  not  error  to  Imve  Uiem 
BO  measure  the  degree  of  care  required  of 
the  conductor.  We  conclude  that  this  claim- 
ed error  was  not  prejadldal  to  appellant's 
rights  In  view  of  all  of  these  instructloas. 
Morran  v.  Chicago,  MU.  &  P.  S.  Ry.  Co.,  70 
Wash.  114,  126  Pac.  73. 

[3]  Some  contention  Is  made  In  appellant's 
behalf  that  the  giving  of  the  fourth  iustmc- 
tion  was  erroneous,  but  we  are  clearly  ot 
the  opinion  that  it  was  not  so.  It  is  also 
complained  that  the  refusal  of  the  court  to 
give  a  certain  requested  Instruction  was  error. 
An  examination  of  this  requested  instruction, 
however,  convinces  us  that  it  was  given  in 
substance  by  the  court,  and  that  therefore  the 
refusal  to  give  it  in  the  exact  language  re- 
quested was  not  prejudicially  erroneous. 

[4]  One  of  the  grounds  of  appellant's  mo- 
tion for  a  new  trial  Is  newly  discovered  evi- 
dence ;  and  error  is  claimed  In  Ita  behalf  be- 
cause the  trial  court  did  not  grant  a  new 
trial  upon  this  ground.  Affidavits  in  sup- 
p(»t  thereof  were  filed  tending  to  show  re- 
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spondent's  condition  on  April  SUi  and  a.  few 
days  followiiig,  which  was  seventeen  days 
aJFter  the  trial.  Three  photographs  were  tak- 
en of  respondent  on  April  6th  and  one  on 
April  9th,  at  the  Instance  of  appellant  with- 
out his  knowledge  while  upon  the  streets  of 
Spokane.  These  photographs  show  him  ap- 
parently walking  and  also  standing,  using  a 
cane,  and  without  the  use  of  crutches. 
Thomas  Aston,  a  claim  agent  of  appellant, 
stated  In  his  affidavit  that  he  saw  the  plain- 
tiff on  April  6th  walking  on  a  street  in  Spo- 
kane using  only  a  cane.  He  does  not  de- 
scribe the  natnre  of  respondent's  walk, 
whether  it  appeared  to  be  natural,  laborious, 
OT  painful.  Dr.  O'Neill,  who  had  been  a  wlt> 
ness  for  a[^nant  upon  the  trial,  stated  In 
his  affidavit  that  at  the  time  of  the  giving 
of  his  testimony  and  ever  since  he  was  and 
has  been  of  the  (pinion  that  respondent  was 
"faking  Ills  Injulres";  that  on  April  6th  be 
saw  respondent  walking  without  the  use  of 
crutches,  but  with  a  cane,  and  that  his  gait 
or  walk  was  materially  different  from  that 
which  he  used  at  the  time  of  the  trial  while 
walking  with  crutches;  that  "his  style  of 
walking  was  that  of  limping  a  little  as 
though  he  had  a  sore  foot,"  and  that  his 
(O'Neill's)  former  opinion  was  confirmed  by 
what  he  saw  of  respondent's  action  at  that 
time.  Dr.  Eikenbary,  who  was  a  witness  for 
fVpellant  upon  the  trial,  stated  in  his  affi- 
davit, as  he  did  at  the  time  of  giving  lils 
testimony,  that  he  was  of  the  (^Inkm  that  re- 
apcmdent  could  use  his  legs  as  any  normal 
man  could  if  he  desired  so  to'  do ;  that  he 
had  no  injury  which  interfered  with  such 
use ;  that  he  was  "fakine  his  injuries" ;  that 
he  (Eikenbary)  examined  the  photographs 
takai  of  plaintiff  since  the  trial,  and  that  his 
opinion  is  confirmed  by  the  photographs.  Dr. 
Wdsman,  who  was  a  witness  for  appellant 
upon  the  trial,  stated  In  his  affidavit  that  at 
the  time  of  giving  of  his  testimony  and  ever 
since  he  has  been  of  the  opinion  that  re- 
spondent was  "faking  bis  injuries,"  and  that 
such  opinion  was  confirmed  by  an  examina- 
tion of  the  photographs  taken  of  respondent 
since  the  trial.  Clyde  Hlgglns  In  his  affi- 
davit states  that  he  saw  respondent  April  9th 
walking  without  crutches  using  a  cane  only, 
but  does  not  describe  the  nature  of  respond- 
ent's walk  or  the  apparent  effort  required 
by  respondent  when  walking  with  a  cane. 
Dr.  Rlgg,  the  physician  who  attended  re- 
spondent since  he  was  injured  and  who  was 
a  witness  for  respondent  upon  the  trial, 
states  in  his  affidavit  that  on  about  April 
5th  he  advised  respondent  to  try  to  walk 
some  and  use  his  feet  without  the  aid  of  bis 
crutches  temporarily,  for  short  periods  of 
time  when  he  could  do  so;  and  also  states 
the  {^Inlon  that  respondent  "is  not  faking 
bis  injuries."  Respondent  in  his  affidavit 
states  that  he  did  walk  short  distances  on 
April  6th  and  thereafter  at  times  without 
cratches,  using  a  cane,  but  that  he  could  so 


walk  only  a  short  distance  at  a  time  and 
required  prolonged  rests;  that  he  has  not 
abandoned  his  crutches;  and  that  it  Is  still 
necessary  for  him  to  use  them  practically  all 
of  the  time.  The  photographs  taken  of  re- 
spondent furnish  but  little  evidence  as  to  the 
ease  or  effort  with  which  respondent  walked 
at  those  times.  The  reason  of  this  manifest- 
ly Is  that  they  are  not  "moving  pictures." 

The  substance  of  the  showing  made  by 
these  affidavits  and  photographs  is,  as  we 
vlew.lt,  that  17  days  after  the  trial  respond- 
ent could  walk  to  some  extent  with  a  cane 
and  without  the  use  of  crutches,  that  such 
walking  was  exhausting  to  him,  and  that  he 
still  required  the  use  of  his  crutches  most  of 
the  time,  and  that  his  condition  Iiad  possibly 
somewhat  Improved;  but  this  showing  does 
not,  we  think,  furnish  any  substantial  ground 
for  the  conclusion  that  respondent  was  "fak- 
ing bis  Injuries"  at  and  prior  to  the  time  of 
trial,  or  that  he  was  not  severely  injured 
substantially  to  the  extent  claimed  by  him- 
self and  Ills  physician,  as  testified  to  by 
them  upon  the  trial  and  found  the  Jury. 
It  seems  to  na  that  the  facts  «o  shown  are 
not  sufficient  to  call  for  the  granting  of  a 
new  trial  upon  the  ground  of  newly  discov- 
ered evidence.  In  other  words,  the  alleged 
newly  discovered  evidence  Is  almost  wholly 
cumulative  touching  the  extent  (tf  req;K>nd- 
ent's  injuries,  does  not  materially  aid  the  de- 
fense beyond  the  showing  made  In  appellant's 
behalf  upon  the  trial,  and  would  not  be  like- 
ly to  change  the  result.  It  is  wortliy  of  note 
that  manifestly  the  evidence  introduced  In 
respondent's  behalf  did  not  tend  to  show  to- 
tal or  permanent  disability,  and  the  amount 
of  the  verdict  plainly  indicates  that  the 
award  was  not  made  ui>on  any  such  theory. 

Counsel  for  appellant  call  our  attention  to 
four  decislMis  of  Oib  conrts  whldi  we  think 
come  as  near  lending  support  to  th^  coo- 
tenUon  as  any  to  be  found  in  the  bo<du.  One 
of  the  dedsioDB  so  relied  upw  Is  that  of 
Wells  Fargo  ft  Co.  v.  Gunn,  S3  Colo.  217.  79 
Pac.  1029.  The  plaintiff  in  that  case  claimed, 
and  the  evidence  Introduced  In  her  behalf 
tended  to  show,  that  her  tnjory  ccMislsted  of 
a  fracture  of  the  eleventh  and  twelfth  dor- 
sal vertebrae  and  a  ccHitu^on  of  the  signal 
cord,  thereby  producing  partial  paralysis  of . 
the  entire  body;  that  she  was  totally  dis- 
abled; that  she  might  recover  her  speecb. 
but  would  never  be  able  to  walk.  The  trial 
resulted  in  a  verdict  in  her  favor  of  $5,600. 
Within  36  hours  after  the  case  had  been  sub- 
mitted to  the  Jury,  as  was  shown  by  affida- 
vits in  support  of  the  defendant's  motion  for 
new  trial,  she  was  sitting  on  the  side  of  her 
bed,  was  able  to  protrude  her  tongue  and 
talk  freely,  and  her  paralysis  liad  disap- 
peared to  such  an  extent  that  she  was  able 
to  walk  about  the  room  without  support  of 
any  kind.  These  facts  discovered  almost  im- 
mediately upon  the  close  of  the  trial  showed 
all  but  concluslTely  that  ber  injnrlos  ma 
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not  as  claimed  upon  the  trial  and  as  found 
hy  the  ]ury.  It  was  there  held  that  the  trial 
Goort  erred  in  denying  a  new  trial.  Mani- 
festly the  showing  here  made  la  not  com- 
parable wltb  that  showing. 

Another  of  the  decisions  relied  upon  by 
counsel  for  appellant  is  that  of  Southard  t. 
Bangor  &  A.  R.  Co.,  112  Me.  227,  91  AU. 
948.  L.  R.  A.  1915B,  243.  The  plaintiff  there 
claimed,  and  the  testimony  introduced  In  his 
behalf  tended  to  show,  that  as  the  result  of 
bis  injuries  he  was  suffering  from  an  incur- 
able disease,  and  that  he  was  physically 
wrecked.  He  was  awarded  by  the  Jury  $8,- 
600.  The  newly  discovered  evidence  showed 
acts  of  the  plaintiff  very  soon  following  the 
trial  of  such  a  character  that  he  could  not 
have  been  in  the  physical  condition  he  claim- 
ed he  was  at  the  time  of  the  trial.  The 
(qiiiiloo  of  the  court  does  not  tell  us  what 
these  acta  of  the  plaintiff  were.  This  deci- 
sion, BO  far  as  can  be  determined 'from  the 
facts  given  therein,  seems  equally  inappli- 
cable here. 

Another  decision  relied  upon  by  counsel 
for  appellant  Is  that  of  Colorado  Springs  & 
Interurban  By.  Co.  v.  Fogelsong,  42  Colo. 
341,  04  Paa  356.  Evidence  Introduced  oa 
behalf  of  the  plaintiff  tended  to  show  that 
the  plaintiff  was  seriously  injured,  the  ef- 
fects of  which  would  continue  indefinitely. 
He  was  awarded  bf  the  Jury  $7|S00.  Upon 
the  bearing  of  his  motion  for  new  trial  affi- 
davits were  produced  showing  acts  and  re- 
marks ot  platntllC  occurring  both  before  and 
after  tbe  tzlal  wholly  inconsistent  with  him 
betaif  injnred  as  seriooaly  as  claimed,  mcb 
as  doing  taeary  labor  at  a  time  when  he 
claimed  to  be  wholly  unable  to  perform  such 
labOT.  Among  otb«r  things  diown  was  that 
in  a  cmversatim  he  was  asked  why  he  did 
not  throw  away  his  crutches  and  go  to  work, 
to  whifdi  be  replied: 

"I  could  do  it  all  right,  but  it  would  not  look 
wen  tor  me  to  do  BO  while  my  case  is  still  in 
court.'* 

Plainly  the  dedslon  reversing  the  trial 
court  and  granting  ai^ellant  a  new  trial  In 
that  case  has  no  controlling  force  here. 

Another  dedston  relied  upon  by  counsel  for 
appellant  is  Uiat  of  Anshutz  v.  Louisville  Ry. 
Co..  152  Ey.  741,  154  S.  W.  13,  45  L.  R.  A. 
<N.  S.)  87.  In  that  case  the  plaintiff,  a  mar- 
ried woman,  was  injured,  which  injury  and 
the  necessary  operati<»i  therefor,  the  evi- 
dence tended  strongly  to  show,  rendered  her 
barr^  so  she  could  never  thereafter  bear 
ctiildren,  and  that  at  the  time  of  the  trial 
she  was  affected  with  the  growth  of  a  tumor 
in  her  abdomen,  which  was  also  apparently 
the  result  of  her  injury,  and  would  soon  ne- 
cessitate another  serious  operation.  She  was 
awarded  by  tbe  Jury  $7,000.  Subsequent  to 
the  rendering  of  this  verdict  and  wltliin  the 
time  defendant  could  under  the  laws  of  Ken- 
tucky petition  for  a  new  trial,  several  months 


after  the  trial,  the  plaintiff  gave  birth  to  a 
child,  proving  conclusively  that  the  supposed 
tumor  was  in  fact  a  fetus.  This  being 
shown  as  newly  discovered  evidence,  the  de- 
fendant was  awarded  a  new  trial.  It  is 
worthy  of  note  that  this  decision  affirmed  the 
trial  court  Plainly  this  decision  could  have 
no  controlling  force  in  the  diq>ositlon  of  this 
case. 

No  decision  of  any  court  has  come  to  our 
notice  which  has  distitrbed  the  denial  of  a 
new  trial  by  a  trial  court  upon  a  showing 
no  stronger  than  is  here  made.  Our  deci- 
sions in  State  r.  Underwood,  35  Wash.  558, 
77  Pa&  863,  Knapp  v.  Chehalis,  65  Wash. 
350,  118  Pac.  211,  and  Hazlett  v.  Seattie 
Electric  Co.,  71  Wash.  377,  128  Paa  677,  lend 
support  to  the  view  that  the  trial  court  did 
not  err  In  refusing  to  grant  a  new  trial. 
•  We  are  of  tbe  opinion  that  the  Judgment 
should  be  affirmed.   It  Is  so  ordered. 

MOUNT,  MAIN,  ELLIS,  CHADWICE, 
FULUiRTON,  and  HOLOOMB,  JJ.,  cooenr. 


MARTIN  V.  CUNNINGHAM. 


m  Wash.  617) 
(No.  13161.) 


(Supreme  Court  of  Washington.  Dec  0.  1916.) 

1.  Dakaoxs  «=920— Injubxbs  to  Skbtaut— 
Extent  or  Recovebt. 

A  servant  Injured  through  the  negligence  of 
his  employer  can  recover  all  damages  proximate- 
ly traceable  to  the  primary  negligence,  exteading 
even  to  subsequent  aggravations  whose  probabil- 
ity the  law  regards  as  a  sequence  and  natural 
result  likely  to  flow  team  the  original  injury, 
such  as  malpractice  of  an  attending  physician 
furnished  by  the  employer  or  employed  with  due 
care  by  the  servant. 

[E^.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  65-57 ;  Dee.  Dig.  «s»20.] 

2.  Release  €=929<1>— Release  of  Liabilitt 

TO   RaILBOAD   —  DiSCHABGB   OF  SUBQBON 

Nboligentlt  Tbeatino  Injubibs. 
Where  a  railroad  fireman  broke  his  leg,  and 
the  injured  limb  was  negligently  treated  by  the 
railroad's  local  surgeon,  but  the  fireman,  having 
compromised  hia  action  against  the  road,  the 
facts  of  the  negligent  treatment  being  known  to 
exist  by  the  fireman  and  the  road,  and  the  set- 
tlement being  made  with  reference  to  them,  ex- 
ecuted with  ois  wife  a  blanket  release  to  the 
road  reciting  Chat  it  was  in  consideration  of  the 
payment  of  $8,000  for  the  injury  received,  in- 
cluding all  claims  for  loss  of  time  and  serneee, 
support  and  socie^f  medical,  surgical,  nursing, 
hospital,  and  other  expenses,  further  reciting 
that  the  $8,000  was  in  full  settlement  of  any  and 
all  claims  of  any  kind,  such  release  operated  to 
discharge  bom  liability  for  the  negligent  treat' 
ment  of  the  injured  limb  the  railroad's  local  sur- 
geon, since  the  negligent  treatment  was  neces- 
sarily a  part  of  the  original  Injury. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent. 
Dt^.  SI  64.  67,  70;  Dee.  Dig.  «=»29(1).] 

3.  Release  «=»27--J)ibcbarob  or  Au.  Pi- 
ties Liable. 

Complete  satisfaction  for  an  Injury  receiv- 
ed from  one  person  in  consideration  of  his  release 
operates  to  discharge  all  who  are  liable  therefor, 
whether  joint  or  several  wrongdoers. 

[Ed.  Note.— For  other  casei^  see  Release, 
Cent.  Dig.  fi  53-56;  Dec  Dig.  ^27.] 

Ellis,  J.,  dissenting.  - 
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Department  1.  Appeal  from  Superior 
Court,  Spokane  Coun^;  M.  30.  Clifford^ 
Judge. 

Action  by  R.  H.  Martin  against  John  G.  Cun- 
ningham, From  a  Judgment  dismissing  the 
action,  plaintiff  appeals.  Judgment  affirmed. 

F.  A.  HcUasters,  of  Spokane,  for  appellant 
Harry  L.  Cohn  and  Cannon  ft  Ferris,  all  of 
Spokane  for  respondent. 

FULLERTON,  J.  'on  November  7,  1013, 
B.  H.  Martin,  a  fireman  In  the  employ  of  the 
Great  Nortbran  Railway  Company,  fractured 
the  Ubla  of  his  left  leg  In  Jumping  from  an 
en^ne  to  aTold  a  head-on  collision.  He  was 
taken  to  a  hospital  in  Spokane,  and  placed 
in  charge  of  the  company's  local  surgeon, 
John  G.  Cnnuidgham.  who  treated  him  from 
that  date  until  about  March  10.  1914.  Sa^ 
Isfactory  results  not  having  been  effected 
under  the  treatment  accorded  by  the  surgeon, 
another  surgeon  was  called  In  by  Martin, 
who  <^rated  on  him  and  produced  better 
results,  but  did  not  obtain  a  perfect  cure  of 
the  injured  leg. 

On  June  13,  1914,  Martin  filed  a  complaint 
for  personal  Injuries  against  the  railway 
company.  On  July  6,  1&14,  the  action  was 
compromised  for  $8,000,  and  a  Judgment  of 
dismissal  entered  on  the  stipulation  of  the 
parties.  On  the  same  day  Martin  and  wife 
executed  a  release  to  the  Great  Northern 
Railway  Company,  which  recited  that  it  was 
in  consideration  of  the  paymeut  of  $8,000 
for  the  above-mentioned  injury  received  on 
November  7,  1913,  "including  all  claims  for 
loss  of  time  and  loss  of  services,  support, 
and  society,  and  all  claims  for  medical,  surgi- 
cal, nursing,  hospital,  and  other  expenses, 
arising,  or  to  arise,  out  of  any  and  all  personal 
injuries  sustained  by  me  at  any  time  or  place 
while  in  the  employ  of  said  railway  company 
prior  to  the  date  of  these  presents."  The  re- 
lease further  recited,  under  an  addendum, 
that  the  $8,000  was  "in  full  settlem^t  of  any 
and  all  claims  of  every  kind." 

After  Martin  had  settled  with  the  railway 
company  and  released  It  from  all  claims 
growing  out  of  the  Injury,  he  began  an  action 
against  Dr.  Cunningham  to  recover  damages 
for  malpractice  In  the  treatment  of  his  in- 
jured leg.  The  defendant  set  up  several 
affirmative  defenses ;  the  only  one  necessary 
to  be  considered  here  being  the  release  be- 
fore mentioned.  On  this  release  appearing 
In  the  evidence,  and  on  it  further  appearing 
that  both  the  plaintiff  and  defendant  were 
employes  of  the  company,  the  court  enter- 
tained a  diallenge  to  the  enfflclency  of  the 
evidence  and  entered  a  Judgment  dismissing 
tlie  action.  Fkhu  this  Judgment,  the  plain- 
tiff appeals. 

[1]  The  trial  court  held  that  the  release 
operated  to  discharge  the  respondent  as  well 
as  ttie  railway  company,  since  the  negligent 
treatment  of  the  Injury  was  necessarily  a 
part  of  fha  OTiginal  Injury.   We  think  thia 


holding  Is  in  accord  with  the  weight  of  Judi- 
cial authority.  The  prevailing  rule  Is  that 
<me  who  bas  been  Injured  through  the  negli- 
gence of  his  employer  can  recover  all  dam- 
ages proximately  traceable  to  the  primary 
negligence.  This  right  of  recovery  extends 
even  to  subsequent  aggravations  whose  proba- 
bility thie  law  regards  as  a  sequence  and 
natural  result  likely  to  flow  from  the  original 
Injury.  Smith  v.  Northern  Pacific  R.  Co.,  79 
Wash.  448,  140  Pac.  685 :  Hoseth  v.  Preston 
Mill  Co.,  49  Wash.  682,  96  Pac.  42S.  Hal- 
practice  of  an  attending  physician,  in  a 
case  where  the  master  was  liable  for  the 
original  Injury,  has  always  been  regarded  by 
the  law  as  one  of  the  probable  consequences 
of  the  Injury,  whether  the  surgeon  be  fur- 
nished by  the  master  or  employed  with  dne 
care  by  the  servant.  This  prlnc4>le  la  well 
stated  In  City  of  Dallas  v.  Meyers  CTex.  OAt. 
App.)  55  S.  W.  742,  as  foUows: 

"If  the  injured  party,  in  good  faith,  and  in 
the  exercise  of  ordinary  care,  employB  a  physi- 
cian to  treat  his  In j  ones,  and  hw  injuries  art 
aggravated  through  tbe  mistake  or  neglicmce  ot 
hia  physician  In  his  treatment,  the  negligent  or 
mistaken  treatment  of  the  physician  does  not 
become  an  intervening  cause,  breaking  the  caus- 
al connection  between  tbe  negligence  produdnc 
the  original  Injury  and  tbe  ultimate  effects  <n 
such  injury.  In  such  case  tbe  original  party 
may  recover  damages  for  the  Injury  be  hai 
sustained,  including  the  aggravation  resultinf 
from  the  negligence  of  his  doctor," 

See,  also,  Baldwin  v.  Lincoln  County,  29 
Wash.  509,  69  Pac.  lOSl ;  Gray  v.  Boston  Ele- 
vated Ry.  Co.,  215  Mass.  143,  102  N.  B.  71; 
Reed  v.  City  of  Detroit,  108  Mich.  224.  65  N. 
W.  067;  Lyons  v.  Erie  Ry.  Co.,  57  N.  T. 
489 ;  Chicago  City  Ry.  Co.  v.  Saxby,  213  III. 
274,  72  N.  E.  755,  68  L.  R.  A.  164,  lOi  Am. 
St.  218;  Fields  v.  Mankato  Elec.  Trac.  Co, 
lie  Minn.  218,  133  N.  W.  577;  O'DonneU  v. 
Rhode  Island  Co.,  28  R.  I.  245,  66  Atl.  578. 

The  reasoning  of  these  cases  in  eqaally 
applicable  In  cases  of  malpractice  on  tbe 
part  of  the  surgeon  furnished  by  the  master 
to  his  Injured  servant.  In  the  recent  ca^ie 
of  Koss  V.  Erlckson  Construction  Co.,  89 
Wash.  634,  155  Pac.  153,  we  held  that  a  right 
of  action  for  the  malpractice  of  an  attending 
physician  uiron  an  Injured  employ^  was  pre- 
sumed to  be  covered  by  an  award  under  the 
Workmen's  Compensation  Act  (Laws  1911* 
p.  345),  saying  that  "the  consequences  of  mal- 
practice Is  an  element  which  will  be  consid- 
ered and  compensated  for  by  the  state"  bas- 
ing the  conclusion  on  the  accepted  doctrine 
In  personal  Injury  cases  that  malpractice  In 
the  treatment  of  an  injury  was  so  proximate- 
ly connected  with  the  Injury  its^  as  to  con- 
stitute an  element  to  be  considered  In  any 
admeasurement  of  damages. 

It  thus  appears  to  be  the  settled  law  of 
this  state  that,  where  the  master's  negligence 
makes  him  liable  for  tbe  personal  injuries  of 
his  empIoy(^,  he  Is  also  liable  for  the  mal- 
practice of  a  physician  in  the  treatm»it  of 
the  Injured  person. 

Vt,9l  Conceding  maU^ractloe  on  zespond- 
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ent'B  part,  as  cbarged  by  the  c<Hnp]alnt,  we 
think  ap[>eIlaDt  Is  precluded  from  a  recorery 
against  him.  The  railway  company  was  lia- 
ble not  only  for  the  injury  and  resulting 
batferlng  of  appellant,  bnt  also  for  the  mal- 
practice of  the  attending  surgeon  and  for  the 
expenses  of  medical  attendance.  Having  that 
liability  In  view,  the  company  settled  with 
him,  paying  blm  a  substantial  sum  for  a 
release  from  further  liability.  At  the  date  of 
the  release  the  appellant  had  already  suffer- 
ed from  the  alleged  malpractice  and  had 
employed  another  surgeon  to  remedy  it,  to 
whonx  he  had  paid  $500  for  the  service. 
These  were  all  matters  that  could  be  enforced 
against  the  railway  company  under  its  11a- 
Ullty  for  damages,  and  the  settlement  waq 
clearly  made  with  a  view  to  covering  all 
those  elements  of  (damages.  They  were 
known  to  exist  by  the  parties  to  the  re- 
lease, and  the  settlement  was  made  with 
reference  to  them.  The  release,  baviag  been 
made  in  full  satisfaction  of  all  existing 
claims,  precludes  the  appellant  from  bring- 
ing a  aecood  action  for  malpractice  against 
the  surgeon,  occupying  somewhat  the  posi- 
tion of  a  Joint  tort-feasor,  to  recover  double 
compensation  for  what  he  has  already  been 
satisfied.  It  1b  a  well-settled  doctrine  of  the 
law  that  complete  satisfaction  for  an  lu- 
Jnry  received  from  one  person  In  considera- 
tion of  his  release  0[>erntes  to  discharge  all 
who  are  liable  therefor,  whether  they  be 
Joint  or  several  wrongdoera  Ayer  v.  Ash- 
mead,  31  Coim.  447,  83  Am.  Dec  154 ;  Allen 
V.  Buland,  70  Conn.  405,  65  Atl.  138,  118  Am. 
8t  Hep.  146,  8  Ann.  Cas.  344 ;  Dulaney 
ButTum,  173  Mo.  1,  T3  S.  W.  125. 

In  Xxivejoy  v.  Unrray,  3  Wall.  1, 18  L.  Ed. 
129,  it  is  said: 

"But  when  the  plaintiflf  has  accepted  satisfac- 
tion lit  full  for  the  injury  done  bim,  from  wbat- 
cm  source  it  may  come,  )w  is  so  far  affected  in 
equity  and  good  coDsrience,  that  the  law  wiU  not 
penult  liim  to  lecover  again  for  the  same  dam- 
ages." 

The  court  In  Miller  t.  Bwk  &  Co.,  108 
Iowa,  sra,  79  N.  W.  S44»  oommentlns  on  the 
toregotog,  adds: 

"Id  accordance  with  this  rule,  it  has  frequent- 
ly been  held  that  the  validity  and  effect  of  a 
telease  of  a  cause  of  action  does  not  depend 
upon  the  validity  of  the  cause  of  action,  and 
that  if  the  claim  Is  made  against  one,  and  it 
IS  oadafied,  all  who  may  l>e  liable  are  discharged, 
vliether  the  one  released  be  liable  or  not.  Leddy 
V.  Barney,  139  Mass.  397,  2  N.  E.  107 ;  Tomp- 
Mm  v.  Railway  Co.,  66  CaL  163,  4  Pac.  1166 ; 
Brown  V.  City  of  Cambridge,  3  Allen  [Mass.] 
474;  Butler  v.  Ashwortb,  110  Cal.  614,  4^ 
Pac  386;  Mets  t.  Soule,  40  Iowa,  286." 

See^  also,  Cleveland,  etc.  By.  Co.  HflU* 
gOM^  171  Ind.  417,  86  N.  B.  485,  131  Am.  St 
B«p.  2&& 

Here  there  wm  a  complete  satisfaction, 
and  under  the  better  rule  we  think  the  trial 
conrt  TigbtfoUy  decided  tbere  could  be  no 
Kcorery. 

Ike  Judgment  is  affirmed. 


MORRIS.  C.  J.,  and  MOUNT  and  CHAD- 
WICK,  JJ.,  concur. 

ELLIS,  J.  (dissenting.  It  seems  to  me 
that  the  malpractice  of  a  physician  is  his 
own  act,  and  if  it  exists  at  all  furnishes 
ground  for  an  Independent  action.  The  rail- 
road company  performed  Its  duty  by  select- 
ing a  competent  physician,  but  even  a  com- 
petent physician  may  be  negligent,  and  If  be 
is  negligent  to  another's  injury  I  can  see  no 
reason  why  he  should  not  be  held  to  respond 
in  damages.  Tbe  physician  Is  not  a  joint 
tortfeasor.  His  n^llgence  arises  subse- 
quently to  the  original  injury.  The  release 
of  the  railroad  company  should  be  held  to 
be  no  more  than  a  release  from  the  conse- 
quences of  Its  own  negligence,  not  from  the 
consequences  of  the  Independent  negligence 
of  another.  I  therefore  dissent. 


(93  Wash.  528) 

RANDALL  v.  GERRICK  et  aL  (No.  13228.) 
(Supreme  Court  of  Washington.   Dec.  5,  1916.) 

1.  Rexeahb  ®=>29(4)— Joint  Tobt-E^asob. 

The  acceptance  of  money  in  satisfaction  of 
a  claim  against  a  joint  tort-feasor,  even  wl^ 
reservation  that  it  is  not  to  be  considered  as  a 
release  of  another  joint  tort-feasor,  operates  to 
release  tbe  latter. 

[Ed.  Note.— For  other  case^  see  Release,  Omt 

Dfg.  S  68;  Dec  Dig.  «=>29(4).J 

2.  ReLEASK  «=929(1) — LlABILTTT  rOB  TOBT— 

Release  Not  xk  SATisrAcnon  to  One  Not 

LlAnLE. 

A  riveter  worliing  on  a  steel  bridge  under 
construction  for  a  railway  was  injured.  He 
sued  the  road  and  his  employers,  and  dismissed 
the  suit  as  to  tbe'  road  pursuant  to  stipulation 
when  it  paid  him  $100  to  escape  the  expense  of 
brining  a  witness  to  trial.  The  road  was  not 
liable  with  the  employers  as  a  joint  tort-feasor, 
and  the  payment  made  by  it  was  not  intended  by 
the  parties  to  be  applied  in  satisfaction  of  ma 
injury.  Held,  that  the  release  of  the  road  did 
not  release  the  employers,  since  a  party  wronged 
can  release  one  not  liable,  without  releasing  the 
wrongdoer,  for  a  consideration  not  in  fact  ac- 
cepted as  a  satisfaction  for  the  injury. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  Si  64,  67,  70;  Dec.  Dig.  «=>29(1)J 

3.  Pabtnkbship  <e=9218(3)  ~  Meubbbshif  — 
QuBsnov  fob  Jubt. 

In  an  action  for  injuries  by  tbe  employ^ 
of  a  firm,  question  whether  a  defendant  was  a 
partner  at  the  time  of  plaintiff's  employment 
and  injury  held  for  the  jury  under  tbe  evidence. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  I  427  ^  Dec  Dig.  «=»218(3).] 

Department  1.  Appeal  from  Superior 
Oonrt^  Eii^  Oonnty;  J.  T.  Bonald,  Judge. 

Suit  by  S.  J.  Randall  against  the  Great 
Northern  Railway  Company,  John  Gerrick, 
and  others,  wherein  plaintiff  discontinued 
and  dismissed  as  against  the  railway.  From  a 
Judgment  of  dismissal  non  obstante  veredicto 
as  to  all  d^endants,  pontiff  appeals.  Judg- 
ment reversed,  with  instructions  to  enter 
Judgment  on  the  verdict 
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John  T.  Casey,  John  F.  Miller,  and  Eeber 
McHugh,  all  of  Seattle,  for  appellant  Mc- 
Clure  &  McClure  and  MUo  A.  Root,  all  of 
Seattle,  tor  respondenta. 

PULLERTON.  J.  On  October  25,  1910,  S. 
J.  Randall,  while  working  for  Gerrlck  & 
Gerrlck  as  a  riveter  on  a  steel  bridge  in 
course  of  construction  for  the  Great  Northern 
Railway  Company,  was  Injured  in  his  right 
eye  by  a  chip  or  silver  of  steel  which  flew 
from  the  end  of  a  riveter.  He  brought  suit 
for  damages  against  the  Great  Northern 
Railway  Company,  and  against  John  Gerrick, 
Joseph  Gerrick,  and  H.  W.  Jack,  claiming 
that  these  Individuals  constituted  the  firm 
of  Gerrlck  &  Gerrick,  his  employers.  After 
the  action  had  been  brought,  and  after  a 
continuance  had  been  bad  at  the  Instance  of 
the  defendants,  the  following  stipulation  was 
entered  Into  with  the  defendant  railway 
company: 

"It  is  hereby  stipulated  by  and  between  the 
plaintiff  and  the  defendant  Great  Norttiem  Rail- 
way Company,  by  their  respective  attorneys, 
that  the  cause  of  action  set  forth  in  the  com- 
plaint herein  against  the  defendant  Great  North- 
em  Railway  Company  has  been  compromised 
and  settled,  and  the  luU  amount  of  said  com- 

SnKnise  and  settlement  has  been  paid  by  said 
efendant  to  plaintiff,  and  it  is  further  stipulated 
that  the  above  action  may  be  dismissed  as 
against  said  defendant  Great  Northern  Railway 
Company,  and  that  judgment  of  dismissal 
against  said  company  may  oe  entered  of  record 
with  prejudice  to  the  commencement  of  anoth- 
er action  and  against  said  Great  Northern  Rail- 
way Company  for  the  same  cause,  and  without 
further  costs  to  either  party.** 

Hie  railway  company  was  thereupmi  dis- 
missed as  a  defendant  In  the  case,  and  an 
amended  complaint  filed  on  October  14,  1914, 
against  the  Gerricks  and  Jack.  On  April  2, 
1915,  a  second  stipulation  was  entered  into 
between  Randall  and  the  railway  company 
In  the  following  terms: 

"It  is  hereby  stipulated  and  agreed  that  on  or 
prior  to  the  15th  day  of  May,  1914,  the  defend- 
ant above  named,  through  F.  G.  Dorcty,  its  coun- 
seL  bad  advised  plaintiff's  attorney  that  plain- 
tiu  liad  not  been  in  the  employ  of  the  defendant 
at  the  time  of  receiving  the  alleged  injuries  re- 
ferred to  in  the  complaint  in  this  action,  but 
bad  nevertheless  offered  to  pay  plaintiff  the 
sum  of  $100  in  order  to  avoid  the  expense  of 
trial,  and  particularly  of  bringing  a  witness 
from  St  Paul,  and  that  on  the  date  last  above 
mentioned  plaintiffs  attorney  advised  defend- 
ant's attorney  tCat  plaintiff  was  unwilling  to 
make  any  settlement  or  compromise  that  would 
affect  any  other  party  to  this  action,  and  that 
the  sum  of  SlOO  was  not  considered  as  a  rea< 
sonable  or  adequate  allowance  for  plaintiff's  in- 

t'uries  or  as  any  more  than  a  nominal  payment, 
int  that  plaintiff  had  not  much  hope  of  being 
able  to  prove  that  he  had  been  in  the  employ- 
ment of  the  Great  Northern  Railway  Company 
at  the  time  of  said  accident,  and  would  there- 
fore discontinue  and  dismiss  said  action  against 
said  Great  Northern  Railway  Company  in  con- 
sideration of  said  payment  of  $100,  and  that 
therenpon  defendant  paid  said  sum  of  $100  to 
plaintiff,  and  that  the  stipulation  of  dismissal 
now  on  file  was  thereupon  executed,  and  de- 
fendant consents  that  the  stipulation  and  order 
of  dismissal  heretofore  filed  herein  may  be  modi- 
fled  and  amended  so  far  aa  necessary  to  accwd 
to  die  foTccoing  fact" 


Upon  this  stipulation  tbe  court  made  the 
following  order: 

"It  appearing  satisfactorily  to  tbe  court  that 
the  above-named  defendant,  tbe  Great  Northern 
Railway  Company,  is  not  a  nroper  or  ueceasary 
partT  to  Uie  aoove  cause  for  tAs  reason  that  tlie 
plaintifC  was  not  employed  by  or  on  behalf  <rf 
said  Great  Northern  Railway  Gompanv,  and  It 
further  appearing  to  the  court  that  tne  plain- 
tiff was  employed  by  tlie  other  defendants  only, 
and  that  said  railway  company  was  made  a  de- 
fendant by  mistake,  and  it  further  appearing  to 
the  court  that  there  is  no  dispute  or  Issue  be- 
tween the  said  plaintiff,  S.  J.  Randall,  and  the 
said  defendant  Great  Northern  Railway  Com- 
pany, and  that  the  above  cause  may  be  discon- 
tinued and  dismissed  as  to  said  defendant,  it  is 
hereby  ordered  that  the  stipulatioa  and  order 
of  dismiss^  entered  thereon  in  the  above  cause 
on  the  15th  day  of  May,  1914,  be  and  tbe 
same  is  hereby  vacated,  annulled,  set  aside,  and 
held  for  naught,  and  it  is  further  ordered  that 
the  above  cause  may  be,  and  hereby  is,  discontin- 
ued and  dismissed  against  said  draendant  Great 
Northern  Railway  Oompany,  and  without  costa 
to  plaintiff  or  said  defendant  tor  the  forw^ 
reason,  and  without  prejudice  to  the  pluntiff 
pursuing,  and  maintaining  said  cause  m  action 
against  the  other  defendants." 

On  April  15,  1915,  the  cause  came  on  for 
trial,  and  respecting  the  Issue  as  to  one  J<^dC 
tort-feasor  having  been  released  by  Randall 
there  was  tbe  following  testimaay  by  tlr. 
Dprety,  attorney  for  the  Great  Nortbem 
Railway  Company: 

"We  did  not  consider  there  was  any  liability 
because  the  ji^aintlff  was  not  workiniE  for  the 
Great  Nortbem  Railway  Company.  We  srt- 
tled  with  him  to  avoid  costs  and  not  to  avoid 
liability.  I  informed  Mr.  Casey,  tbe  plaintiff's 
attorney,  that  there  was  no  liabiUty  <hi  our 
parL  but  that  we  would  have  to  send  to  St 
Paul  for  a  witness  unless  we  were  dismissed 
from  the  case,  and  that  would  probably  cost 
$100  to  brine  tbe  witness  out;  that  we  would 
rather  nay  that  amount  than  to  go  dirouch  tin 
form  of  a  triaL" 

Randall  himself  testlfled  on  ttila  poliit  u 

follows: 

"I  do  not  recall  just  what  I  said  to  Mr.  Dot- 
ty, but  before  I  started  this  action  defendants 
would  not  give  me  any  information  in  roeartl 
to  their  relations  with  the  Great  Northern  Rail- 
way Company.  My  impression  was  that  the 
Great  Northern  Railway  Company  had  some- 
thing to  do  with  the  work.  After  talking  with 
Mr.  Dorety  I  became  satisfied  that  I  was  not 
working  for  the  Great  Northern  Railway  C<hd- 
pany  at  alL  It  was  a  voluntary  offer  on  their 
part  to  pay  the  ^100  and  some  witness  fees; 
and  we  accepted  it,  not  as  a  settlemoit  of  tbe 
case,  but  to  avoid  putting  the  railway  company 
to  the  ezpwse  of  bringing  a  witness  from  St. 
Paul." 

The  release  between  plaintiff  and  tbe  rail- 
way company  and  tbe  original  stlpulatlcm 
founded  thereon  had  been  offered  in  evidence, 
but  rejected  on  the  ground  that  the  answer 
of  the  Gerricks  admitted  tbe  employment  of 
plaintiff  by  themselves.  The  evidence  also 
showed  that  plaintiff  was  not  working  for  tbe 
railway  company ;  that  Gerrlck  &  Gerridk 
employed  and  paid  him. 

There  was  contradictory  evidence  upon  the 
issue  as  to  whether  Jack  was  a  member  of 
tbe  firm  of  Gerrick  &  Oerriclc  Defendants 
challenged  the  sufficiency  of  tbe  evidence 
both  when  plaintiff  rested  bis  case  and  at 
tbe  dOM  of  all  tbe  eridoioe,  but  the  motions 
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were  OTerroIed;  the  court  Intimating,  how- 
ever, that  if  the  Jury  should  find  a  verdict 
against  Jack  he  would  be  iDclloed  to  set  it 
aside  or  grant  a  motion  for  judgment  in  fa- 
vor of  Jack  notwithstanding  the  verdict  The 
case  was  submitted  to  the  jury,  and  a  ver- 
dict of  $2,500  returned  against  all  of  the 
defendants.  Defendants  thereupon  moved  for 
Judgment  ncm  obstante  veredicto,  which  was 
snstalned,  and  judgment  of  dismissal  entered 
as  to  all  the  defendants,  from  which  judgment 
this  appeal  Is  taken. 

[1.2]  It  is  the  settled  rule  In  this  state 
that  the  acceptance  oi  money  in  satisfaction 
of  a  claim  against  one  Joint  tort-feasor,  even 
with  a  reservation  that  It  Is  not  to  be  con- 
sidered as  a  release  of  another  joint  tort- 
feasor, operates  to  release  the  latter.  Abb  v. 
Northern  Pacific  Ry.  Co.,  28  Wash.  428,  68 
Fac.  854,  S8  U  R.  A.  293,  92  Am.  St  Rep.  864. 
The  question  here  is  whether  the  facts  of 
the  present  case  bring  It  within  the  rule. 
We  think  it  presents  two  elements  that  dis- 
tinguish  it:  First,  that  the  defendant  dis- 
missed from  the  action  was  not  liable  as  a 
Joint  tort-feasor;  and,  second,  that  the  pay- 
ment made  by  the  dismissed  party  was  In  no 
sense  intended  by  the  parties  to  be  applied 
in  satisfaction  of  the  injury  to  appellant 
^ere  seems  to  be  no  qnestion  other  than  that 
resp<»idents  were  woAlng  under  an  Inde- 
pendent contract  with  the  railway  company. 
Respondents  employed  and  paid  appelant 
and  no  relation  of  master  and  s^ant  existed 
tiecween  him  and  the  railway  company.  No 
act  or  neglect  on  the  iiart  of  Oie  railway 
company  contributed  to  his  injury.  The  in- 
jory  resulted  solely  from  the  negligence  of 
the  persons  who  were  his  sole  and  immediate 
employers.  While  the  antbortUes  maintain 
the  principle  that  a  satisfaction  of  a  wrong 
by  one  not  In  fact  liable  will  operate  as  a  re- 
lease of  the  actual  wrongdoer  (Martin  v. 
Cimnlng^uun,  161  Pac.  SStQ.  the  better  doc- 
trine also  recognizes  fhe  ri^t  of  a  party 
wnmged  to  release  one  not  liable  without 
releasing  the  wrraigdoer,  althoui^  It  may  be 
4(me  for  a  consideration,  if  the  consideration 
has  not  in  fact  been  accepted  as  a  satisfaction 
for  the  injury  (Sieber  t.  Amnnson,  78  Wis. 
ero.  47  N.  W.  1126;  WardeU  v.  McConnell, 
2S  Neb.  558,  41  N.  W.  S48;  Kentucky  &  Indi- 
ana Bridge  Ck>.  v.  Hall,  125  Ind.  220,  25  N.  £L 
219 ;  Missouri,  etc,  Railway  Co.  v.  McWher- 
ter,  59  Kan.  351,  53  Pac.  135;  Wagner  v. 
Union  Stockyards  &  Transit  Co.,  41  111.  App. 
406 ;  Western  Tube  Co.  v.  Zang,  85  lU.  App. 
63:  Thomas  v.  Central  R.  R.  Co.,  194  Pa. 
6U,  46  Aa  344;  AUantlc  Dock  Co.  v.  New 
York,  53  N.  Y.  64 :  Iddlngs  v.  Citizens'  State 
Bank,  3  Neb.  [Uoof.]  750.  92  N.  W.  578; 
Mathews  V.  Lawrence,  1  Denlo  [N.  Y.]  212, 
43  Am.  Dec.  WS). 

It  is  true  there  is  a  respectable  line  of 
authority  in  support  of  the  contrary  doctrine, 
but  we  beUeve  the  view  we  have  adopted  is 
Biora  la  conwmance  with  reawn  and  equity. 


Sven  the  cases  holding  to  the  contrary  of  the 
doctrine  draw  a  distinction  between  a  techni- 
cal release  and  a  satisfaction,  basing  their 
decision  on  the  fact  that  It  Is  the  "satlsfac- 
ttcm"  of  a  claim  by  one  not  liable  which  re- 
leases the  wrongdoer,  and  that  a  technical  or 
partial  release  may  not  so  operate.  The 
distinction  Is  stated  In  Miller  v.  Beck  &  Co., 
108  Iowa,  576,  79  N.  W.  344,  as  follows: 

"It  is  important  that  we  distinguish  in  thia 
connection  between  what  the  law  denominates  a 
'release'  and  what  is  called  a  'satisfaction.*  A 
release  may  be  given,  al^ough  no  part  of  the 
damafn  has  been  paid  and  a  technical  release  to 
one  who  is  not  a  Joint  wrongdoer  will  not  neces- 
sarily release  another,  who  may  have  bad  some 
connection  with  the  wrong.  See,  as  iUustrating 
this  rule,  Ellis  v.  Bseon,  60  Wis.  138,  6  N.  W. 
518  [36  Am.  Rep.  830J:  City  of  Chicago  v. 
Babcock.  143  111.  858,  S2  N.  iS.  271 ;  Long  v. 
Long,  57  Iowa,  497  (10  N.  W.  STSl :  Koapp  v. 
Roche,  94  N.  Y.  829 ;  Turner  v.  Hitchcock.  20 
Iowa,  310.  A  satisfaction,  however,  by  whom- 
soever made,  if  accepted  as  such,  is  a  bar  to 
further  proceedings  on  the  same  cause  of  action." 

A  further  reason  why  respondents  were 
not  released  by  the  payment  received  from 
the  railway  company  is  that  It  cannot  pos- 
sibly be  construed  as  Intended  for  even  a 
partial  satisfaction  of  the  claim  for  damages. 
After  discovery  that  there  was  no  liability  on 
the  part  of  the  railway  company,  It  was 
agreed  to  dismiss  the  action  as  to  them ; 
the  company  voluntarily  agreeing  to  donate 
¥100  rather  than  be  put  to  the  expense  and 
delay  of  bringing  a  witness  from  St  Paul, 
Minn.,  to  establish  Its  nosllaMUty.  .  There 
was  no  meeting  of  minds  on  the  subject  of 
satisfaction,  but  rathei;  one  on  the  matter 
of  costs  and  expenses  which  the  company 
wished  to  avoid.  We  do  not  think  the  rigor 
of  the  rule  announced  in  the  Abb  Case  is  a[>- 
pllcable  to  such  a  situation.  In  that  case  a 
satisfaction  with  one  joint  tort-feasor  was 
entered  into.  Here  there  is  an  agreement 
with  a  stranger  to  the  case  so  far  as  liability 
is  concerned,  who  pays  a  smull  sum  not  In- 
tended by  the  parties  as  a  satisfaction  of 
any  pretended  liability,  but  for  the  purpose 
of  allowing  such  stranger  to  clear  Its  docket 
of  a  pending  case  whose  trial  mlf^ht  occasion 
it  vexation  and  annoyance,  but  which  would 
not  reeult  in  subjecting  It  to  damages.  The 
tendency  of  the  courts  now  is  In  cases  of 
Joint  tort-feasors  to  allow  it  to  be  shown 
tliat  a  payment  made  by  one  wrongdoer  was 
not  intended  as  a  satisfaction  of  the  claim 
against  him,  and  the  rule  should  concededly 
be  more  liberal  in  case  of  a  payment  by  a 
stranger  to  tbe  natality.  See  Sloan  v.  Ber- 
rlck,  49  Vt.  327.  Further,  the  agreement  In 
this  case.  Instead  of  being  construed  as  a 
release,  would  fall  more  nearly  under  the 
category  of  a  covenant  not  to  sue,  which  by 
the  weight  of  authority  is  not  deemed  to  re- 
lease a  joint  tort-feasor,  provided  no  payment 
is  made  which  partakes  of  the  character  of 
a  satisfaction  of  the  claim.  City  of  Chicago 
V.  Babcock,  143  111.  35S,  32  N.  E.  271. 

In  view  of  the  fact  that  the  release  In  this 
case  ran  to  one  who  was  not  liable  as  a  tort- 
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feasor,  and  that  tbe  payment  made  by  snch  < 
released  party  was  made  on  other  grounds 
than  that  of  a  satisfaction  of  the  assumed 
claim  a^inst  It,  we  are  constrained  to  hold 
that  snch  payment  did  not  operate  as  a  re- 
lease of  the  real  wrongdoer. 

[3]  The  only  remaining  question  la  as  to 
the  liability  of  Jack  aa  a  partner  In  the  firm 
of  Gerrick  A  Gerrtck.  The  Gerrlcks  and  Jack 
testified  there  was  no  such  relationship; 
that  Jack  occupied  the  office  adjoining  them 
and  looked  after  some  matters  in  their  ab- 
sence. As  controverting  this,  appellant  and 
another  witness  testified  that  Jack  hired 
them  to  go  apon  the  bridge  Job  where  the 
Injury  occurred;  that  he  was  ap  there  to 
look  at  the  work;  that  a  check  given  by 
Oerrick  &  Gerrick  to  appellant  could  not  be 
cashed,  and  Jack  substituted  his  personal 
check  and  told  appellant  that  be  was  inter- 
ested in  the  firm.  The  evidence  further 
shows  that  In  the  course  of  the  year  follow- 
ing the  Injury  the  firm  of  Gerrick  &  Gerrick 
was  organized  into  a  corporation,  of  which 
Jack  became  tbe  president  We  think  tbe 
evidence  was  sufficient  to  present  a  question 
to  the  Jury  as  to  whether  Jack  was  in  fact  a 
partner  In  the  firm  of  Gerrick  &  Gerrick  at 
tbe  time  of  appellant's  employment  and  in- 
Jury.  Providence  Mach.  Co.  v.  Browning  et 
aL.  68  S.  G.  1,  40  S.  E.  5S0;  In  re  Beckwith 
ft  Co.  (D.  C.)  130  Fed.  475. 

Tbe  Judgment  notwithstanding  verdict  is 
reversed,  with  instractions  to  tbe  trial  court 
to  enter  Judgment  on  the  verdict 

UOUNT,  BLLI8  and  OHADWICE^  JJ.. 
CMicur. 

(9S  Wasli.  664) 

BDENDALB  LAND  CO.  t.  MORGAN  et  nx. 
(No.  1327a) 

(Supreme  Court  of  Washington.    Dee.  6, 
1916.)^^ 

1.  Waters  and  Watdb  CotrssBs  (S=3l43— Ib- 
UOATION  BioHTB— Beneficial  Use. 

A  lower  riparian  owner  is  entitled  to  the 
lue  of  so  much  of  the  waters  of  a  creek  for  ir- 
rigation as  be  bad  put  to  beneficial  use  before 
acquisition  of  title  or  claim  of  right  by  the 
upper  riparian  owQcr,  and  not  to  all  the  waters 
of  tbe  creek,  a  portion  of  whicb  were  not  pat 
to  beneficial  use. 

_[£d.  Note.— For  otber  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  1S2;  De&  Dig. 
*»148.] 

2.  Waters  and  Watu  Coubbbs  ®=>143  — 
Ibrioation  Rights— Bbkbfici a l  Use. 

A  lower  riparian  owner  claiming  right  to 
use  watera  of  a  creek  for  irrigation  was  at 
least  entitled  to  a  decree  for  one-fifth  of  the 
waters  where  the  advene  party  claimed  only 
four-fifths. 

_[Ed.  Mote.— For  other  cases,  see  Waters  and 
Water  Couries,  Cent  Dig.  1  152;  Dec.  Dig, 
«»143.] 

t.  Watbbs  AMD  Water  Courses  «=>143— Pee- 

SCBIPTION  —  IBBIOATION     RiQHTS  —  BeNEFI- 

oxAL  Use. 

Where  the  original  irrigation  ditch  as  coq- 
•tmcted  in  1896  carried  not  to  exceed  one-half 


the  water  of  a  creek,  and  a  new  ditch  was  cod- 
structed  in  1004  which  carried  a  greater  To^ 
ume,  the  prescriptive  right  in  1912  ran  only  to 
the  amount  of  water  which  was  carried  by  the 
original  ditch. 

[Ed.  Note.— For  other  cases,  see  Watera  and 
Water-  Courses,  Crat  IMg.  i  152;  Dee,  Dig. 
^143.] 

4.  Waters  and  Water  Coubses  ^=>lS2(Sh- 
Natural  Stkeams— Diversion- DAMAOBft— 
Evidence. 

Where  the  only  evidence  as  to  damages  for 
diversion  of  water  of  a  creek  was  basc^  on  the 
assuinptioD  that  the  plaintiff  was  entitled  to  all 
of  such  waters,  whereas  defendant  was  entitled 
to  only  a  half,  no  verdict  for  damages  could  be 
bad. 

[Ed.  Note.— For  other  ease^  see  Waters  and 
Water  Conrses.  Gent  Dig.  f  158;   Dec  Dlft 

®=>152(8).l 

Department  2.  Appeal  from  Superior 
Court,  Stevens  Ckranty ;  Jos.  Sesstms,  Judg& 

Action  by  the  Edendale  Land  Company 
against  James  3-  Morgan  and  wif6.  Judg- 
ment of  dismissal,  and  plaintifT  appeals.  Re- 
versed and  remanded,  with  Instructions. 

Murphy  A  Grant,  of  Spokane,  for  appellant 
Bochford  &  Wilson,  of  CcdvlUe,  for  respond- 
ents. 

MAIN.  J.  The  parties  to  this  action  are 
rival  claimants  to  the  waters  of  the  north 
fork  of  Stranger  creek,  which  Is  a  small 
stream  In  Stevens  county.  The  trial  of  tbe 
action  resulted  in  a  Judgment  of  dismissal  of 
tbe  plaintifTs  complaint  From  such  Judg- 
ment  the  appeal  Is  prosecuted. 

The  facts  are  these:  During  the  month  of 
April,  1889,  one  Charles  E.  Potter  settled 
upon  a  certain  tract  of  land,  consisting  of  160 
acres,  having  purchased  an  Indian  squatter's 
right  thereto.  In  the  course  of  time  Potter 
acquired  this  land  under  the  federal  home- 
stead act.  At  about  the  time  Potter  settled 
upon  this  tract  of  land,  three  otber  persons, 
Almlra  J.  Burr,  William  R.  Pierce,  and  U  W, 
Gurapton,  also  settled  upon  other  160-acre 
tracts  In  the  Immediate  vicinity,  and  in  time 
acquired  title  from  the  federal  government 
as  did  Potter.  Immediately  after  Potter  set- 
tled upon  his  land,  he  began  to  divert  the  wa- 
ters of  the  main  channel  of  Stranger  creek 
for  domestic  use  and  Irrigation.  This  water 
was  taken  through  what  is  known  in  the  rec- 
ord as  the  Chinese  dUcb  and  the  Indian 
ditch,  the  former  having  been  constructed 
years  before  for  the  purpose  of  carrying  wa- 
ter to  a  placer  mining  claim  near  the  Colum- 
bia river.  The  Indian  ditch  was  used  by  the 
Indian  squatter  for  the  purpose  of  carrying 
water  to  the  land  for  irrigation  purposes. 
After  Potter  settled  upon  the  land,  he  Im- 
proved these  ditches,  and  continued,  from 
year  to  year,  to  clear  his  land,  and  Irrigate 
tbe  same  from  the  waters  of  Stranger  creek, 
carried  through  tbe  ditches  mentioned.  The 
otber  three  parties  above  referred  to  also 
used  water  carried  through  the  Chinese  ditch 
for  domestic  and  irrigation  purposes   In  the 
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year  1905  the  appellant  acquired  Potter's 
land,  and  tbat  of  the  other  three  parties. 
After  this  land  was  acquired  by  the  appel- 
lant, it  put  in  a  wooden  pipe  Irrigation  sys- 
tem, cleared  and  set  much  of  the  land  to 
fruit  trees,  and  sold  it  off  in  small  tracts. 

During  the  year  1887  the  defendants  in 
this  action  settled  upon  a  tract  of  land  upon 
the  north  fork  of  Stranger  creek,  and  in  time 
acquired  the  land  from  the  United  States 
goremmeat.  In  1896  the  defendants  con- 
structed a  ditch,  and  l)egan  taking  the  water 
frMn  the  north  fork  of  Stranger  creek  for  the 
purpose  of  Irrigating  their  land.  In  1904 
they  enlarged  this  ditch,  and  after  they  be- 
gan taking  water  ttirou^  the  enlarged  ditch, 
they  took  about  foor-flfths  of  the  water  flow- 
ing in  the  north  fork  of  Stranger  creek  dur- 
ing the  dry  or  Irrigation  season.  The  appel- 
lant, not  baring  sufficient  water  to  Irrigate 
its  land  when  fbur-flfths  of  the  water  of  the 
north  fork  of  Stranger  ci^k  was  being  di- 
verted by  respondents,  brought  this  action, 
claiming  that  It  was  entitled  to  all  of  the 
water  of  Stranger  creek,  including  that  flow- 
ing In  the  north  fork,  south  fork,  and  mid- 
dle fork.  Tbe  appellant*  a  point  of  Intate, 
as  was  Potter's,  was  b^ow  the  point  on  the 
stream  where  the  water  from  the  Qiree  totka 
had  united  uid  formed  the  main  ^lanneL 

[f]  Without  reviewing  the  erldence  In  de- 
tail, and  after  a  most  careful  consideration 
of  the  same,  we  are  of  the  opiiilon  that  Pot- 
ter and  the  other  three  parties  mentioned, 
who  were  the.  predecessors  in  Interest  of  the 
appellant,  acquired  the  right  by  appropria- 
tion to  all  the  waters  of  Stranger  creek,  pro- 
vided they  had  devoted  the  same  to  a  bene- 
ficial use  within  a  reasonable  time.  Up  to 
1905,  when  Potter  sold  to  the  appellant,  all  of 
the  waters  of  Stranger  Greek  were  not  need- 
ed for  the  purpose  of  irrigating  the  land  then 
under  cultivation.  While  it  cannot  tte  deter^ 
mined  with  mathematical  accuracy  the 
amount  of  water  which  had  been  appropriat- 
ed and  devoted  to  a  t>eneflcla:i  use  within  a 
reasonable  time,  yet  it  seems  fairly  Infera- 
ble from  the  evidence  that  the  appellant's 
predecessor  In  Interest,  at  the  time  It  acquir- 
ed title  to  the  land  and  water  rights,  had  de- 
voted an  amount  of  water  to  a  beneficial  use 
equal  to  all  the  waters  flowing  in  the  south 
and  middle  forlcs  of  Stranger  cieek,  and  one- 
hatf  of  that  flowing  In  the  north  fork.  It 
follows,  therefore,  that  the  trial  court  erred 
la  not  decreeing  that  the  appellant  was  en- 
titled to  this  qnanti^  of  water. 

What  the  trial  court's  Tiews  may  have 
been  upon  the  evidence  there  Is  nothing  In  the 
Kcord  to  indicate.  No  findings  of  fact  w^ 
nude;  no  oplidon  ot  the  trial  Judge  appears 
in  the  record,  ^le  judgment  was  simply  one 
of  dismissal.  The  respondents  had  Inters 
posed  the  plea  of  the  statute  of  limitation. 
The  record  being  as  it  is,  tills  Is  not  a  case 


where  this  court  reverses  the  finding  of  a 

trial  court  upon  conflicting  oral  testimony. 

[2,  3]  In  any  view  of  the  case,  the  appel- 
lant was  entitled  to  have  adjudged  to  It  one- 
fifth  of  the  waters  of  the  north  fork  of 
Stranger  creeli,  because  respondents  were 
only  claiming  the  right  to  four-fifths  thereof. 
The  respondents  had  not  acquired  by  pre- 
scription a  right  to  four-fifths  of  the  water  of 
the  north  fork  of  the  creek.  The  ditch,  as 
constructed  In  1S96,  curried  not  to  exceed  one- 
half  of  the  water.  The  present  action  was 
begun  In  1912.  No  prescriptive  rl^ht  could 
be  acquired,  Vt  that  were  relied  upon,  for  a 
greater  amoimt  of  water  than  was  carried 
through  the  ditch  as  first  constructed,  and  an 
equal  amount  which  was  a  part  of  the  flow  In 
the  enlarged  ditch. 

[4]  The  appellant  claimed  damages  In  a 
considerable  sum.  The  evidence  In  support 
of  the  damages  was  that  of  the  president  of 
the  appellant  company,  and  was  based  on  the 
assumption  that  the  appellant  was  entitled 
to  all  of  the  waters  of  the  north  fork  of 
Stranger  creek.  It  only  being  entitled  to  one- 
half  of  the  waters,  the  evidence  as  to  dam- 
ages does  not  show  the  otent  of  the  damaces 
based  upon  this  fact. 

By  way  of  repetition  It  may  be  said  that, 
taking  into  consideration  all  the  evidence  In 
the  case  bearing  upon  the  rights  claimed  by 
each  party  to  the  water.  Justice  would  seem 
to  demand  that  each  of  the  respective  con- 
tenders be  given  one-half  of  the  water  of  the 
north  fork  of  Stranger  creek. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  Icistructions  to  the  su- 
perior court  to  enter  a  Judgment  dividing 
equally  between  the  parties  the  waters  of  the 
north  fork  of  Stranger  creek. 

MORRIS.  C.  J.,  and  PARKER  and  HOI#- 
COMB,  33.,  concur. 


(93  Wa^h.  46S) 

STATE  ex  rel.  ORISWELL  v.  BOARD  OP 
TRUSTEES  OF  FIREMEN'S  RELIEF  & 
PENSION  FUND.  <No.  13444.) 

(Supreme  Court  of  Washington.   Nov.  28, 1916.) 

1.  MaNDAMTJS  ^=a73(l)  —  FIBKMEN'S  RELIEF 

AND  Pension  Fund— Denial  of  Pension. 
Under  Rem.  Code  1915,  g  8061  et  seq..  as  to 
firemen's  relief  and  pension  fund,  creating  a 
board  which  shall  bear  and  decide  all  applica- 
tions for  relief  and  whose  decisionB  on  such  appli- 
cations shall  be  final  and  not  subject  to  revision 
except  by  the  board,  denial  by  the  board  of  an 
application  or  claim  for  a  pension  Is  not  review- 
able by  mandamus. 

[Ed.  Note.— For  other  casea,  see  Mandamus. 
Cent.  Dig.  SS  lis,  136.  144-146,  149;  Dec  Dig! 
«=>73(1).] 

2.  CoNSTmrnoNAi.  Law  «=»60— Obkatioh  of 
BoAKDs  OF  Administration— Po WEBS. 

The  Legislature  has  power,  when  enacting  m 
statute  creatiDg  a  new  right  with  its  remedy,  to 
rest  in  some  board  or  person  power  to  adjudicate 
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■n  matters  aridns  under  the  ctatnts  and  to 
make  rach  adjudication  final  and  ooncltudve. 

ltd.  Note.— For  other  cases,  see  GonstitutioDal 
Law,  Cent.  Dig.  {S  89, 90.  93;  Dec:  Dig.  «»6a] 

Department  1.  Appeal  from  Superior 
Court,  Pierce  County ;  M.  U  Clifford.  Judge. 

Ifandamus  by  the  State,  on  the  relation  of 
Anna  Criswelt,  against  the  Board  of  Trustees 
of  the  Firemen's  Relief  and  Pennon  Fund. 
From  an  order  denying  application  for  writ, 
relator  appeals.  Affirmed. 

Wesley  Lloyd,  of  Tacoma,  for  appellant 
T.  L.  Stiles  and  Franlc  M.  Carnahan,  both 
of  Tacoma,  for  respondent. 

FULLERTON,  J.  The  statute  (Rem.  1915 
Code,  S  8061  et  seq.)  authorizes  the  creation 
of  a  firemen's  relief  and  pension  fund.  For 
the  maintenance  of  the  fund,  It  provides  that 
the  treasurer  of  the  city  shall  retain  from 
the  pay  of  each  and  every  member  of  the  fire 
department  a  sum  equal  to  1%  per  centum  of 
the  monthly  compensation  paid  each  such 
meml)er,  and  authorizes  and  empowers  the 
city  council  of  any  city  to  levy,  in  the  annual 
tax, levy  of  such  city,  a  tax  not  to  exceed 
one-half  of  one  mill  until  such  time  as  the 
fund  shall  reach  the  sum  of  $25,000 ;  no  tax 
to  be  levied  thereafter  until  the  fund  shall  be 
less  than  that  sum.  The  statute  defines  the 
beneficiaries  of  the  fund.  It  provides  for  the 
payment  of  a  pension  to  every  fireman  who 
shall  become  physically  or  mentally  disabled 
Willie  In,  or  In  consequence  of,  the  perform- 
ance of  his  duty  as  sudi  fireman,  the  pay- 
ment of  hospital  expenses  and  nursing  for 
sick  and  injured  firemen,  and  for  the  pay- 
ment to  the  widow  or  certain  named  bene- 
ficiaries of  a  fireman  dying  from  natural 
causes  the  sum  of  $1,000.  A  board,  to  con- 
sist of  the  mayor  and  three  members  of  the 
common  council  of  the  city,  together  with  six 
members  of  the  fire  department,  Is  created 
for  the  administration  of  the  fund.  After  de- 
fining somewhat  minutely  the  powers  and  du- 
ties of  the  board,  the  statute  Bi>edflcally  pre- 
scribes: 

"Said  board  shall  hear  and  decide  all  applica- 
tions for  such  relief  or  pensions  under  this  chap- 
ter and  its  decisions  on  such  applications  shall 
be  final  and  conclusive  and  not  subject  to  revi- 
sion or  reversal  except  by  the  Iwud."  Bern. 
1915  Code,  I  8078,  subd.  4. 

William  A.  CrlsweU,  ttie  husband  of  the 
appellant,  became  a  member  of  the  fire  de- 
partmoit  of  the  city  of  Tacoma  on  June  1, 
1910.  In  the  early  part  of  the  year  1912  he 
began  .to  show  symptoms  of  incipient  tuber- 
culosis of  the  lungs,  and  was  granted  a  l^ve 
of  absence,  on  full  pay,  for  recuperation.  On 
July  11, 1913,  he  was  reported  as  being  cured 
the  physician  of  the  board  at  which  time 
he  returned  to  active  duty.    In  December, 

1913,  he  a^ln  became  111,  and  was  subjected 
to  an  examination  by  tiie  physician,  who  re- 
ported to  the  board  under  date  of  January  5, 

1914,  that  he  had  again  become  infected  with 
tuberculosiB,  and  was  unable  to  continue  his 


work  as  an  actln  flreman.  He  was  then 
placed  by  the  board  upon  the  pension  roll  at 
half  pay,  and  continued  thereon  until  his 
death  frcnu  the  dlseasei  whidi  occurred  on 
February  14,  191S,  performing  in  0ie  mean- 
time no  actlre  aenice  In  the  fire  department  . 
After  her  husband's  death  the  appellant,  as 
his  widow,  filed  with  the  board  her  claim  for 
the  sum  of  $1,000,  payable,  by  the  terms  of 
tlie  act,  to  the  widow  oC  a  flreman  who  has 
served  as  sndi  tor  two  years  and  dies  tnm 
natural  causes.  Her  claim  was  disaUovred 
by  the  board,  whereupon  she  applied  for  a 
writ  of  mandamus  in  the  superior  court  of 
Pierce  county  to  enforce  an  allowance  of  the 
claim.  The  court  denied  the  application,  on 
the  ground  that  the  action  at  the  board  there- 
Mi  was  final  and  contduslTe.  From  its  OTder 
made  in  the  pronisea  the  widow  appeals. 

[1,2]  Tba  concduslTenesB  of  the  tnder  of 
the  board  of  pensions  is  urged  in  this  court 
The  contention  we  think  must  be  sustained. 
It  Is  within  the  power  of  the  Le^ature, 
when  oiactlng  a  statute  oeatlng  a  new  rif^t 
with  its  remedy,  to  vest  in  some  board  or  per- 
son power  to  adjudicate  all  matters  arising 
under  the  statute,  and  to  make  such  adjn^ca- 
tion  final  and  omcluslTe. 

A  case  in  point  is  State  ez  r^  Lyn<£  ▼. 
Board  of  Tnutees  of  Fireman's  Pension  and 
BeUef  Fund,  117  La.  1071,  42  South.  506,  8 
Ann.  Gas.  945.  The  court  there  bad  under 
consideration  a  statute  similar  In  Its  xnovi- 
sion  to  the  statute  here  In  Question.  The 
boartl  of  pensions  was  given  exclusive  con- 
trol find  management  of  the  pension  fond, 
with  power  to  hear  and  decide  all  applica- 
tions for  relief  or  pensions  under  the  statute, 
and  Its  decisions  thereon  were  made  final  and 
conclusive,  and  not  subject  to  review  or  re- 
versal, except  by  the  board.  On  an  attempt 
to  review  an  order  of  the  board,  the  court 
said: 

"The  qnestioD  is  whether  this  court  can,  in  a 
mandamus  proceeding,  inquire  into  the  correct- 
ness of  the  rulings  of  the  defendant  board.  The 
statute  itself  answers,  *No.'  Our  former  opin- 
ion practically  nullifies  that  provision  of  the  act 
which  declares  that  the  decisions  of  the  board 
shall  not  be  subject  to  review  or  reversal,  except 
by  the  board  itself.  The  act  itself  provides  for 
the  gratuitous  distribution  of  a  fund  to  be  cre- 
ated out  of  the  revenues  of  the  state,  and  in  our 
opinion  it  was  competent  for  the  Legislature  to 
annex  the  condition  that  the  deciaions  of  the 
board  in  all  applications  shall  be  final  and  oon- 
cluflive.** 

To  the  same  effect  Is  Karb  v.  State,  64 
Ohio  St  383,  43  N.  E.  920.   It  Is  there  said: 

"It  is  a  rule  of  construction  that  where  a  new 
right  with  its  remedy  is  given  by  statute,  and 
there  is  no  provision  for  a  review  or  appeal  from 
the  determioation  of  those  who  administer  the 
statute  creating  the  right,  such  determination  is 
usually  final.  In  such  case  an  adverse  decision 
cannot  be  overcome  by  appeal  or  origioal  peti- 
tion to  a  court  of  justice.  Had  the  Legislature 
intended  tliat  the  cause  of  the  disability  should 
be  ascertained  by  litigation  in  court,  it  would 
have  made  provision  therefor  in  the  statute. 
The  theory  of  the  act  seems  to  be  that  the  boa>^ 
of  trustees  can  be  tmsted  to  do  full  juatioa  ia 
each  coMO." 
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See,  also,  People  ex  nA.  Bliel  t.  Martin, 
131  N.  Y.  196,  30  N.  E.  60 ;  Frlel  v.  McAdoo, 
101  App.  DlT.  155,  91  N.  T,  Supp.  454. 

The  appellant  contends  tliat  the  statute, 
properly  constmed,  gives  the  pension  board 
exclnsire  Jurisdiction  over  matters  of  tem- 
porary relief  and  i>ensions  only,  and  does  not 
include  the  claim  made  by  the  appellant. 
But  a  reading  of  the  act  convlnceB  us  that 
all  questions  concerning  the  administration 
of  the  act  were  vested  In  the  board;  the 
power  to  determine  who  were  entitled  to  the 
fixed  sum  as  well  as  to  determine  who  were 
entitled  to  temporary  relief  or  to  pensions 
under  the  act 

The  farther  claim  that  the  right  to  the  re- 
lief demanded  is  a  vested  right,  and  thus 
subject  to  a  determination  by  tHb  courts  is 
also  without  foundation.  Whether  the  right 
was  vested  is  subject  to  Inquiry ;  and,  since 
the  Legislature  has  vested  the  board  of  pen- 
sions with  full  power  and  authority  to  deter- 
mine titte  inquiry,  its  conclusion  on  the  ques- 
tion la  as  final  as  it  Is  on  any  other  matter 
of  which  it  is  granted  complete  Jurisdiction. 

Onr  opinion  is  that  the  application  was 
properly  denied,  and  that  the  judgment  of  the 
trial  court  aboold  be  affirmed.  It  is  so  or- 
dered. 

MORBIS,  a  J.,  and  MOUNT,  concur. 


(tt  Wub.  608) 

OrrT  OF  OLTMPIA  T.  LEMON  et  aL 
(RBBD  ft  aL»  Intervowts). 

(No.  1S12&) 

(Supreme  Oonrt  of  Washington.  Dec.  S,  1916.) 
1.  Trial  ^388(2)  —  FntDiNos  Attn  CoircLu- 

SI0N8— NeCXSBITT. 

Where,  in  condemnation  suit  by  dty,  the 
owner  of  ue  proper^  and  the  city  stipulated  to 
submit  to  the  court  toe  questioQ  wbether  the  city 
already  had  title  by  prescription  to  the  property, 
no  findings  of  fact  or  coQciuaions  of  law  were 
necessary ;  the  action  having  by  such  stipulation 
beoome  one  In  equity. 

raid.  Note.— For  other  cases,  see  Trial,  Oent. 
Die.  I  009;  Dec.  Dig.  «=>388(2).] 

SL  MUKICIPAL  COBPOBATIONS  4t=>64S— StBUTS 

— Ebtabushment  bz  Pbescbiption. 
Where  there  had  been  for  34  years  contin- 
ooosly  a  well-defined  road  in  a  city  used  general- 
ly by  the  public  under  claim  of  right,  the  city 
had  acquired  title  to  such  road  as  a  street  by 
prescription. 

[X^d.  Note.— For  other  cases,  see  Municipal 
Gorporations.  Gent.  Dig.  H  im,  1422;  Dec. 
I>iS.  «S964&] 

8.  MmnozPAi.  Cobporationb  «ss648— Strbvts 
— ESTABUsmaiiT  BT  Pbbsobiftioh— Width 
or  SraEBT  AcqmasD  bt  Uses. 
Where  a  right  to  a  city  street  is  acquired  by 
usage,  the  city  s  right  is  not  limited  to  the  ac- 
tual beaten  path,  but  it  acquires  a  right  to  such 
width  as  Is  reasonably  necessary  for  the  public 
easement  of  travel. 

[Eld.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1421,  1422;  Dec. 
Dig.  «=»64a] 


Department  2.  Appeal  from  Superior 
Court,  Thurston  County;  John  R.  Mitchell, 
Judge. 

Action  by  the  City  of  Olympla  against  Mil* 
lard  Lemon  and  others,  lu  which  M.  E.  Reed 
and  others  Intervened.  From  a  Judgment, 
Millard  Lemon  and  others  appeal.  Affirmed. 

Troy  A  Sturdevant,  of  Olympla,  for  appel- 
lants. Frank  0.  Owlngs,  ot  Olymida,  tor  re- 
spondent. 

MAIN,  J.  The  purpose  of  this  action,  as 
originally  bistltuted,  was  to  condemn  for 
street  purposes  two  certain  strips  of  land, 
each  30  feet  wide.  The  dty  of  Olympla,  de* 
siring  to  extend  Jefferson  street  soutb  from 
Broadway  to  Eighteenth  street,  a  distance  of 
two  blocks,  brought  the  action  against  the 
parties  who  clatmed  to  own  the  stripa  of  land 
mentioned.  After  tiie  condemnation  proceed- 
ing bad  been  Instituted,  the  Oasoo  Company, 
a  corporation  which  claimed  title  to  the  prop- 
erty by  conveyance  fnAa  tba  previous  own- 
ers, ocmsented  to  a  decree  of  necessl^,  and 
agreed  to  submit  the  Issue  as  to  the  valae  of 
the  land  taken,  and  the  damages  to  the  land 
not  taken,  to  what  Is  referred  to  as  a  board 
of  appraisers.  As  a  remit  ot  this  agreement, 
the  ai^ralsers  made  an  award  in  fiavor  of  the 
Gasoo  Company  In  the  sum  of  $000.  Subse- 
quently a  Judgment  was  entered  fbr  this 
amount.  After  the  Judgment  was  entered,  an 
assessment  roll  was  prepared,  which  assess- 
ed the  amount  of  the  condenmatlon  Judgment 
against  the  adjacent  property.  Certain  per- 
sons whose  property  was  covered  by  the  as- 
sessment roll  filed  objectlonB  thereto,  and 
asserted  that  the  land  described  In  the  con- 
demnation Judgmoit  as  belonging  to  tlie  Oejh 
CO  Company  was  not  in  tMt  the  private  prop* 
er^  of  that  company,  but  was  pnbUc  proper- 
ty, owned  by  the  dty  for  street  pniposes. 
When  tUs  issue  was  presented,  it  was  sUpu- 
lated  19^  the  parties  that  the  court  In  this 
action  should  determine  the  question  raised 
by  the  objections  to  the  assessment  roll. 
This  was  done,  with  the  result  that  a  Judg- 
ment was  entered  which  dismissed  the  action 
and  decreed  that  the  title  to  the  property 
sought  to  be  condemned  was  vested  in  the 
city  for  street  puritoses.  From  this  Judg- 
ment the  appeal  is  prosecuted. 

[1,2]  The  first  claim  of  error  Is  the  refusal 
of  the  trial  court  to  moke  and  enter  findings 
of  fact  and  conclusions  of  law.  The  appel- 
lants contend  that  an  action  in  condemna- 
tion is  a  law  action,  and  therefore  the  failure 
to  make  findings  and  conclusions  is  fatal  to 
the  Judgment.  Whether  a  condemnation  pro- 
ceeding is  legal  or  equitable  In  its  nature 
need  not  here  be  determined.  By  the  stipula- 
tion referred  to,  the  parties  agreed  to  submit 
to  the  court  the  question  whether  the  city  had 
acquired  title  by  prescription  to  the  property 
sought  to  be  coudemned.  By  the  stipulation, 
the  action.  In  effect,  became  one  on  the  part 
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of  the  dty  to  quiet  tlt]e  to  the  two  strips  of 
land  covered  in  the  condemnation  action  as 
originally  Instltoted.  If  the  action  became 
one  to  quiet  title,  It  will  hardly  he  contended 
that  it  was  not  an  equitable  action.  The  ac- 
tion having  become  by  virtue  of  the  stipnla- 
tlon  one  In  equity,  no  findings  of  fact  or  con- 
clusions of  law  were  necessary.  On  the  mer- 
its of  the  case,  after  an  attentive  considera- 
tion of  the  entire  record,  we  are  satisfied  that 
the  city,  by  prescription,  has  acquired  tltlfe 
to  the  land  In  controversy  for  street  purpos- 
es. The  evidence  shows  without  contradic- 
tion that  for  a  period  of  at  least  S4  years 
prior  to  the  Institution  of  this  action  there 
was  a  well-defined  road  of  from  8  to  14  feet 
in  width,  either  over  the  land  involved,  or 
over  the  15  feet  Immediately  adjacent  there- 
to. This  road  was  used  generally  by  the  pub- 
lic, and,  as  stated  by  one  of  the  Casco  Com- 
pany's grantors,  "for  miscellaneous  purposes." 
The  evidence  clearly  establishes  an  actual 
general  public  use,  w^ich  was  uninterrupted 
and  continuous,  under  claim  of  right,  for  a 
greater  number  of  years  than  was  necessary 
to  acquire  title  by  prescription.  This  right  oa 
the  part  of  the  public  seems  to  have  been 
recognized  by  the  Oasco  Company's  grantona; 
for,  while  UUe  remained  in  them,  they  filed  a 
plat  in  whl<di  they  dedicated  a  15-foot  strip 
for  street  purposes  adjacent  to  the  30-foot 
strips  here  ta  controversy.  The  question  then 
arises  as  to  the  wtdtti  of  the  strip  of  land  ac- 
quired by  user;  in  other  words,  did  the  user 
give  to  the  public  the  right  to  only  that  por- 
tion actually  used  in  travel,  or  did  it  give 
Uie  right  to  a  Boffident  width  for  street  piuv 
poses?  In  County  of  Taklma  t.  Conrad,  26 
Wash.  155.  66  Pac;  411.  it  was  held  that  after 
the  right  to  a  highway  has  been  acquired  by 
usage,  the  public  are  not  limited  to  snch 
width  as  bas  actually  been  used,  but  have  a 
ri^t  to  a  highway  of  such  width  as  is  rea- 
sonably necessary  for  the  easement  of  traveL 
It  was  there  said: 

"Under  the  general  laws  of  tbis  state,  at  the 
time  the  rights  of  the  public  became  fixed  in  thia 
road  the  maximum  width  of  county  roads  was 
60  feet,  and  the  minimum  width  30  feet.  This  is 
a  clrcumstancfl  that  the  court  could  take  into 
consideration  In  fixing  the  widtli  of  'the  road. 
After  the  right  to  a  highway  has  been  acquired 
by  usage,  the  public  are  not  limited  to  such  width 
as  has  actually  been  used.  The  right  acquired 
by  prescription  and  use  carries  with  it  such 
widtii  as  is  reasonably  necessary  for  the  public 
easement  of  travel,  and  the  width  must  be  de- 
termined from  a  consideration  of  the  facts  sod 
eircnmstances  peculiar  to  the  case.  Whatever 
may  be  the  width  in  any  particular  case,  the 
easement,  when  acquired  by  user,  cannot  be  limit- 
ed to  the  actual  beaten  path.  *  *  *  It  is 
generally  a  question  of  fact  to  he  determined  un- 
der the  circumstances  of  each  particular  case, 
and  the  easement  may  be  as  broad  as  the  public 
require  for  passing  as  well  as  traveling  In  one 
direction." 

See,  also,  Whltesldes  r.  Green,  13  Utah, 
841.  44  Pac  1032,  67  Am.  St  Rep.  740;  El- 


Uott,  Roads  &  Streets  (2a  Ed.)  i  174.  and 

cases  cited. 

[II  Id  view  of  this  rule,  and  taking  Into 
consideration  the  width  of  the  northern  por- 
tion of  JeSerson  street,  as  well  as  the  width 
of  the  adjacent  streets,  we  conclude  that 
the  30  feet  involved  In  this  action  was  ac- 
quired by  usage  for  the  exigencies  of  public 
traveL 

The  Judgment  Is  affirmed. 

MORRIS,  a  J.,  and  PARKER  and  HOL- 
COMB.  J3^  concur. 


m  wub.  w) 
DUNIAP       SEATTLE  NAT.  BANK. 
(No.  13105.) 

(Supreme  Coort  of  Washington.  D«&  0,  1916J 

1.  Jdbt  ^=>14(3>- Lbqai.  OB  Equitable  Ao- 

TioN— Accounting. 
A  suit  by  the  trustee  In  bankruptcy  of  a 
private  bank  against  a  national  bank  chargiAg 
that  the  two  banks  bad  entered  Into  a  eonmiracy 
whereby  the  latter  was  to  advance  to  the  former 
funds  sufficient  to  enable  it  to  secnre  enough  de- 

eosits  to  pav  Its  indebtedness  to  the  national 
auk,  and  asaing  to  recover  the  amount  of  such 
deposits,  requires  an  accounting  to  determine 
the  amount  of  such  deposits  as  were  actually 
turned  over  to  the  national  bank,  and  therefora 
is  within  die  jurisdiction  of  equity. 

[Ed.  Note.— For  other  eases,  see  Jury,  Cent 
Dig.  SS  60,  68;  Dec  Dig.  «=»14(3).] 

2.  JuHT  «=5l3(14)— Right  to  Jubt  Tbiaj>- 
Equztablx  and  Lkgal  Action. 

Where  the  complaint  contains  two  causes 
of  action,  one  legal  and  the  other  equitable, 
there  is  no  right  to  a  trial  by  jury,  since  equity 
has  Jurisdiction  over  tiie  cause  for  one  purpose 
and  may  retain  It  for  all  purposes. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  SS  52,  53;  Dec.  Dig.  «=9l3(14).] 

3.  C0N6FIBACT  ^19— FBAVD  —  EVIDKnOX — 
SumCIENCT. 

In  a  suit  by  the  trustee  In  bankruptcy  of  a 
private  bank  against  a  national  bank,  evidence 
ncid  not  sufficient  to  show  a  fraudulent  conspir- 
acy between  the  two  banks  whereby  the  latter 
was  to  advance  to  the  former  funds  sufficient  to 
enabls  It  to  secure  enough  d^Mwlts  to  pay  its 
debt  t»  the  national  bank. 

[Fd.  Note.— For  other  cases,  see  Conmiracy* 
Cent.  Dig.  IS  26,  26:  Dec.  Dig.  «;»]iT 

4.  Fbaud  4=»50  —  Evidbncb  —  StnnciKKOT— 

ClBCUMSTANTlAI,  EviDENCB. 

Fraud  cannot  be  inferred  from  facts  and 
drcnmstanees  which,  taken  together,  aia  con- 
sistent with  an  honest  intent 

[Ed.  Note.— For  other  cases,  see  Frand,  Cent 
Dig.  IS  46,  47;  Dec  Dig.  «=»6a] 

5.  Banks  and  Bankino  «=973— Conduct  dw 
Bank— "Insolvent," 

A  bank  is  not  "insolvent"  If  its  assets  are 
sufficient  to  meet  its  obligations  within  a  reason- 
able time,  althougb  it  did  not  have  cash  suffi- 
cient for  its  daily  needs. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Baokiug,  CenL  Dig.  SS  154,  155;   Dec  Dig. 

For  other  definitions,  see  Words  and  Phrases^ 
First  and  Second  Series,  Insolvent] 

6.  Bawkruptct  «9=>154,  166(3)— Pbefbbrcbs 
— Set-Off  of  Bank  Deposttb. 

Under  Bankr.  Act  July  1.  1898,  c  541,  | 
68.  30  Stat.  665  (U.  S.  Comp.  St  1913. 1  9662), 
permitting  set-off,  a  bank  may,  in  tiie  abeenos  of 
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fraud  or  coUudon,  set  off  against  a  debt  due  it 
from  a  depositor  the  amount  of  deposits  made 
after  the  bank  had  knowledge  that  the  depositor 
was  Insolvent,  since  the  deposits  do  not  in  any 
way  diminish  the  estate  of  the  insolvent,  ana 
therefore  do  not  create  a  preference. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  DiK.  IS  250.  251.  268,  SB7,  451-455;  Tfec. 
Dig.  «=3l54,  166(3).] 

7.  Bankbuptct  <s=3165(1)—Pbefebence8— Ac- 
count CUBBKNT. 
Where  the  account  between  a  bankrupt  and 
bis  creditor  during  the  four  months  prior  to 
bankruptcy  is  an  account  current,  the  balance 
when  tne  transaction  ceased^  and  not  the  par- 
ticular items,  are  to  be  considered  in  determin- 
ing whether  there  has  been  a  preference,  and, 
where  such  balance  shows  an  increase  of  the 
debt  from  th«  bankrupt,  no  preference  can  be 
claimed. 

[Ed.  Note.— For  otiicr  cases,  see  Bankraptc?, 
Dec  Dig.  ^165a)-] 

S.  Bakkbuptot  «»165(3)  —  Pbefebbhobb  — 
Motion  to  Secure  Futubb  Advances. 

A  mortgage  given  within  four  months  pre- 
ceding the  Bankruptcy  of  the  mortgagor  to  se- 
cure luture  advances  is  not  a  preference. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  K  '259,  260;  Dec.  Diff.  "^105(3).] 

9.  Bankbuptct  *=>16G(4)  —  Pbefebences  — 
Qbounds  fob  Beubt  bt  Cbeditob. 

Under  Bankr.  Act,  S  60  (U.  Comp.  St 
I  0644),  making  the  taking  of  security  a  void- 
able preference  If  the  creditor  at  the  time  had 
reasonable  caose  to  believe  that  the  transfer  of 
the  securitv  would  effect  a  preference,  mere 
suspicicHi  of  insolvency  is  not  aufhcient,  but  it 
most  be  shown  that  the  creditor  has  reasonable 
caoae  to  believe  a  preference  would  result,  or 
knowledge  of  facts  which  If  pnraaed  at  that  time 
would  have  shown  insolvency. 

[Ed.  Note.— For  cither  cases,  see  Bankruptcy, 
Cent.  6!g.  88  250. 251. 256 ;  Dec.  Dig.  ®=9ie6(4).] 

10.  Tbzal  «s»388(J!>— FinoinQB  or  Fact  and 
CoHCLUBioNS  or  Law— Nboessitt. 

Findiiwa  of  fact  and  condusions  of  law  need 
not  be  altered  by  the  trial  court  in  a  suit  in 
equity. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  909;  Dec.  Dig.  «=»3S8(2).l 

11.  Appeal  and  Ebbob  «=»206(1)  —  Objbo- 

TIONB  TO   TB8TU10NT  — NbGBSSITT  — TESTI- 

MONT  Taken  Dubino  Abouubnt. 
The  taking  of  testimony  during'  the  argu- 
UMnt  of  attorneys  cannot  be  reviewed  where  no 
objection  was  made  to  such  testimony. 

[Ed.  Nott.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S8  1283-1^;  Dec  Ug.  «=» 

aoeu).] 

12.  WlTNEBBEfi  «=»246^)— EXAUINATION  BT 
COUBT— ReOAIXINQ  WrTNKSS  —  Tbstimont 
DXIBINQ  ABQUUBHT. 

It  is  not  an  abnse  of  the  trial  court's  dis- 
cretion to  recall  a  witness  and  question  him  as 
to  a  matter  concerning  which  he  did  not  testi- 

S during  the  argument  after  the  court  inquired 
counsel  why  be  had  not  intem^atea  that 
witness  relative  to  those  matters. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  8  8B7;  Dec  Digr*3»24e(5).l 

IS.  Bankbuptct  «s»1Q6(8)  —  Pbbfebehobs — 
Collections  bt  Bank— Khowlbooe  of  In- 
bolvenct. 

The  trustee  in  bankruptcy  of  a  private  bank 
can  recover  from  a  national  Bank  the  amount  of 
'collections  applied  to  the  bankrupt's  debt  which 
were  received  after  the  national  bank  knew  that 
the  private  bank  had  closed  its  doors,  wbere 


there  was  no  evidence  that  the  rendttanees  had 
been  mailed  before  the  doors  closed. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  88  2B0.  201.  255;  2ST;   Dee.  %ig. 

Bd  Banc.  Appeal  from  Superior  Coort, 
King  County ;  King  Dykeman,  Judge. 

Action  by  James  Dunlap,  as  trustee  In 
bankruptcy,  against  the  Seattle  National 
Bank.  Judgment  for  the  plaintiff  for  a  part 
only  of  the  amount  claimed,  and  both  parties 
ai^al.  Affirmed. 

3.  h.  CozTlgan  and  E.  O.  HHUon,  tx^  of 
Seattle,  and  Thomas  Smith,  of  Mt  Vernon, 
for  appellant.  Oldham  &  Goodale,  of  Seattle, 
for  respondent 

MAIN,  J.  Uris  action  ^ras  Instltnted  bj 
tbe  trustee  in  bankiuptcy  of  the  estate  ot 
W.  B.  Sdiricker  and  D.  1^  Andrews,  copart- 
nen  d(4ng  buslnesB  as  W.  E.  Schrlcker  ft  Co., 
and  W.  n.  Schrlcker  and  Ij.  L.  Andrews,  la- 
dlvidnally.  In  the  amended  cmnplaint  two 
causes  of  action  are  stated. 

In  the  first  it  is  charged  that  W.  E. 
Schrlcker  and  tbe  officers  of  the  defendant, 
the  Seattle  National  Bank,  entered  into  a 
fraudulent  scheme  and  conspiracy  whereby 
it  was  agreed  between  tbe  parties  thereto 
that  the  defendant  bank  would  advance  a 
Btifflclcnt  amount  of  cash  to  enable  8cbrl<^er 
to  keep  the  Schrlcker  &  Co.  bank  open  for 
the  reception  of  deposits,  and  that  these  de- 
posits, when  received,  should  be  transferred 
to  the  Seattle  National  Bank  for  the  pur- 
pose of  paying  tbe  Indebtedness  owing  to 
that  bank  by  tbe  Schrlcker  bank.  It  Is  fur- 
ther alleged  that  in  pursuance  of  this  scheme 
or  conspiracy  more  than  $200,000  was  re- 
ceived by  Schrlcker,  and  in  torn  transferred 
to  the  Seattle  National  Bank. 

In  tbe  second  caitse  of  action  It  Is  alleged 
that  during  the  four  months  preceding  the 
date  when  the  petition  In  bankruptcy  for 
the  Schrlcker  bank  was  fUed  tbe  Seattle  Na- 
tional Bank  received  deposits  from  the 
Schrlcker  bank  In  excess  of  $100,000  and  a 
note  and  mortgage  for  tbe  sum  of  $9,000.  It 
Is  claimed  that  these  remittances  and  tbe 
mortgage  were  voidable  preferences  under 
the  federal  Bankruptcy  Act. 

Upon  the  first  cause  of  action  a  Judgment 
Is  prayed  for  In  the  sum  of  $142,961.85.  and 
upon  the  second  cause  of  action  $127,038.15. 

After  the  Issues  were  framed,  over  the  ob- 
jection of  the  plaintiff,  the  cause  was  tried 
to  the  court  without  a  jury,  and  resulted  in 
a  judgment  denying  any  recovery  upon  the 
first  cause  of  action,  and  awarding  judgment 
against  the  defendant  In  the  sum  of  $3,485; 
this  being  tbe  amount  of  certain  checks  col- 
lected by  the  defendant  on  the  day  that  the 
Schrlcker  bank  censed  to  do  business,  and 
after  the  Seattle  National  Bank  bad  knowl- 
edge that  It  had  closed  Its  doora.  From  this 
Judgment,  both  parties  appeal. 
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The  record  Is  long,  and  tbe  briefs  are  ex- 
ceedingly large.  The  facts  are  complicated, 
and,  In  an  opinion  of  reasonable  length,  they 
cannot  be  stated  in  great  detail.  The  facta 
which  will  gire  an  nnderstandlng  of  the 
questions  to  be  determined  may  be  stated  as 
follows:  Daring  the  year  1889  R.  E.  Scbrlck- 
er  and  (i.  I*  Andrews  formed  a  copartnership 
for  the  purpose  of  conducting  a  private  bank 
at  Ia  Conner,  Wash.,  under  the  name  of  W. 
E.  Schricker  &  Co.  Soon  after  this  bank  be- 
gan to  do  business  the  Paget  Sound  National 
Bank,  located  at  Seattle,  Wash.,  became  its 
correspondent  In  that  city.  The  Schricker 
bank  was  located  la  one  of  the  rldiest  agri- 
cultural communities  of  the  state.  Its  cus- 
tomers were  largely  sobstantlal  and  well-to- 
do  fanners  and  gome  small  merchants.  Dur- 
ing the  year  1888  the  Schricker  bank  became 
inrolred  with  one  B.  P.  Thomas,  who  at  the 
time  was  operating  a  sawmill  at  or  near 
Anacortes,  Wash.,  which  will  hereafter  be 
refierred  to  as  owned  by  the  Fldalgo  Mill 
Company.  The  relation  between  the  bank 
and  the  mill  company  oonttnoed,  and  the  In- 
debtedness from  the  mUl  company  to  the 
bank  Increased  from  time  to  time.  In  April, 

1909,  the  mill  company  was  owing  the 
Schricker  bank  iqwn  notes  approximately 
$158,000,  and  an  equal  or  greater  amouat  by 
way  of  aa  overdraft  Oa  April  29,.  1908, 
Schrldwr  aj^lled  to  the  Paget  Sound  Na- 
tional Bank  for  pennlsalon  to  overdraw  bis 
account  with  that  bank,  stating  that  he  dM 
not  think  he  would  need  to  exceed  $15,000. 
This  permission  was  granted. 

On  May  16,  1810,  the  Paget  Sound  Nation- 
al Bank  and  the  Seattle  National  Bank  were 
consolidated  under  the  name  of  the  latter, 
and  the  Seattle  National  Bank  became  the 
correspondent  of  the  Schricker  bank,  aa  the 
Paget  Sound  had  theretofore  been.  At  this 
time  there  was  an  overdraft  In  favor  of  the 
Schricker  bank  in  the  sum  of  approximately 
;^,000.  On  November  22,  1910,  this  over- 
draft had  reached  the  som  of  $102,000,  and 
on  tills  day  a  letter  was  written  by  the  vice 
president  of  the  Seattle  National  Bank  to 
the  Schricker  bank,  stating  tliat  in  advanc- 
ing funds  that  bank  preferred  that  It  be  ar- 
ranged in  anothw  manner  "instead  <tf  carry- 
ing It  as  an  overdraft"    On  December  3, 

1910,  the  overdraft  bavliv  reached  the  sum 
of  $106,298.59,  five  notes  were  ^ven  to  cover 
this  amoant,  four  for  $20,000  each  and  one 
for  $26,298.59.  No  security  at  thU  time  was 
requested  or  taken  to  Mcure  the  notes,  though 
Schricker  had  preriously  offered  certain  ae- 
curitles. 

After  these  notes  were  given,  Schricker 
continued  his  overdrafts  with  the  Seattle 
National  Bank.  Much  correspondence  took 
place  between  the  parties,  the  officers  of  the 
iSeattle  bank  objecting  to  the  overdraft,  and 
urging  Schricker  to  renew  certain  of  his 
paper  and  send  It  to  them  for  rediscount 
On  May  22,  1911,  the  indebtedness  of  the 


Schricker  bank  to  the  Seattle  bank  opon  tne 
notes  and  up^n  the  overdraft  was  $143,000: 
The  amount  which  the  Seattle  National  Bank 
was  permitted  to  loan  to  any  one  costomer 
was  $120,000.  At  this  time  the  national 
bank  examiner  appeared  for  the  purpose  of 
examining  the  Seattle  National  Bank.  Some 
time  during  the  month  of  May  Schricker 
sent  to  the  Seattle  National  Bank  two  notes 
secured  by  mortgages  for  $10,000  each.  Iliese 
notes  were  transferred  to  one  John  Davis  or 
John  Davis  ft  Co.,  and  a  d^Kislt  made  sbow- 
ing  the  reduction  of  the  Sdirl^er  account 
to  tiie  extent  of  the  amount  of  the  notes  and 
mortgages.  In  addition  to  this,  one  of  the 
officers  of  the  Seattle  National  Bank  ad- 
vanced $3,000,  whidi,  taken  in  connectloa 
with  the  mortgages,  reduced  the  Sdirickgr 
Indebtedaess  to  the  legal  limit  of  $120,000. 
Oa  May  29,  1911,  Schridter  and  his  wife 
came  to  Seattle,  and  while  tttere  met  two  of 
the  officers  of  the  Seattle  National  Bank  and 
executed  a  deed  to  an  Interest  In  certain  coal 
lands  In  Oie  state  of  Pennsylvania)  which 
the  Scbrlckers  owned,  tor  the  pnrpoae  of  se- 
curing the  indebtedness  of  the  Schri^er 
bank  to  the  Seattle  National  Bank. 

The  overdraft  of  the  Schrlt&er  bank  con- 
tinued aatil  aboat  the  middle  of  Juae,  1911, 
when  the  account  shows  that  that  bank  had 
a  credit  balance  with  the  Seattle  National 
Bank.  From  this  time  until  the  middle  of 
August  there  were  times  when  the  account 
showed  an  overdraft  and  other  times  when  it 
showed  a  credit  balance.  After  the  middle  of 
August  1911,  the  credit  balance  increased, 
untli,  on  the  2d  day  of  November,  1911^  the 
Schricker  bank  had  a  credit  balance  with  the 
Seattle  National  of  approximately  $97,000, 
and  was  owing  upoa  the  aotes  $106,000. 
Early  In  November  Schricker  paid  the  $26,000 
oote  by  a  check  against  his  credit  balance, 
and  at  about  the  same  time  took  back  the  two 
notes  and  mortgages  for  $10,000  each,  and 
had  hlB  account  charged  with  that  sum.  Aft- 
er November  2,  1911.  when  Schricker's  credit 
balance  had  reached  Its  highest  point  It 
gradually  declined  until  February  17,  1012, 
when  again  the  overdraft  appears. 

From  this  time  until  the  15th  day  of  Hay 
the  overdraft  was  continuous.  Correspond- 
ence took  place  between  the  two  banks,  the 
Seattle  National  urglag  that  the  overdraft 
be  taken  care  of,  and  Schricker  In  turn  prom- 
ising that  he  wonld  send  down  notes  for  re- 
discount and  thus  cover  it  On  April  15. 
1912,  the  overdraft  continuing,  and  the  notes 
not  having  been  sent  for  rediscount  which 
would  cover  It  Sdiricker  requested  m  tav 
ther  overdraft  After  this  request  was  re- 
ceived, one  of  the  officers  of  the  Seattle  Na- 
tional Bank  went  to  Ut  Conner  and  saw 
Schricker  In  the  letter's  bank.  This  office 
of  the  Seattle  National  had  $1,000  in  currency 
with  him  for  the  purpose  of  delivering  the 
same  to  Sdiricker  when  the  latter  should 
tarn  over  the  notes  for  rediscount  The 
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neeting  oecaned  In  the  Sdirlcker  bank.  The 
officer  of  the  Seattle  National  requested  ttiat 
be  be  pennitted  to  see  Sctarlcker's  note  case, 
And  the  latter  thereapon  got  it  and  placed  It 
t^on  the  table  with  the  remark  that  the  mat- 
ter was  all  OTer,  or  something  to  that  effect 
The  officer  of  the  Seattle  National  opened 
the  note  case  and  learned  ft>r  the  first  time 
that  the  $159,000  of  <xie-name  paper  held  by 
the  Schzicker  bank  was  Bldalgo  Mill  Com- 
pany notes,  some  of  which  had  then  been  out- 
lawed. The  Seattle  National  Bank  declined 
to  make  any  further  advances,  and  on  the 
day  following 'Schdcker's  bank  dosed.  All 
loans  and  advances  by  the  Sdiricker  bank  to 
the  EHdalgo  Mill  Company  were  made  prior 
to  the  time  when  the  Seattle  Natlmal  Bank 
became  the  correspondent  of  that  bank.  The 
money  advanced  by  the  Seattle  National  was 
used  by  the  Schricker  bank  to  meet  the  de- 
mands of  its  depositors.  The  petition  In 
bankruptcy  was  filed  on  May  22,  1912. 

This  is  but  a  skeleton  of  the  facts  as  they 
appear  in  the  record.  Further  reference  will 
be  made  to  the  facts  In  connection  with  the 
points  to  which  they  may  be  particularly 
pertinent. 

[1]  The  first  question  Is  whether  the  plain- 
tiff was  entitled  to  a  jury  trial.  The  second 
«ause  of  action  may  be  conceded  J:o  be  legal 
in  Its  nature.  The  first  cause  of  action,  if 
the  plaintiff  should  prevail,  would  necessarily 
involve  an  accounting.  If  a  conspiracy  ex- 
isted, Schricker  was  a  party  thereto,  and 
nothing  could  be  recovered  on  his  account. 
The  amount  of  the  recovery  arising  from  the 
fraudulent  scheme  or  conspiracy  as  alleged 
would  be  the  costs  and  expenses  of  the  liti- 
gation, and  what  the  depositors  of  the 
Sdirlcker  bank  had  lost  by  reason  of  such 
fraudulent  scheme  or  conspiracy.  The  trans- 
actions between  the  two  banks  were  continu- 
ous and  almost  dally,  and  were  of  the  same 
general  character  as  exists  between  two  cor- 
respondent banks.  The  amount  of  the  de- 
posits made  by  the  Schricker  bank  In  the 
Seattle  National  would  not  be  the  correct 
measure  of  recovery.  For  instance,  if  a 
customer  with  tb&  Schricker  bank  should  de- 
posit $10,000  therein  on  one  day  in  the  form 
of  a  check  drawn  upon  some  other  bank,  and 
Schricker  should  send  this  check  to  the  Seat- 
tle National  Bank  for  collection  and  deposit 
In  that  bank,  and  a  few  day^  later  the  cus- 
tomer of  the  Schricker  bank  should  draw 
out  his  $10,000  from  the  Schricker  bank,  and 
Schricker  should  In  turn  withdraw  the  same 
amount  from  the  Seattle  bank,  obviously 
this  deposit  should  not  be  included  in  the 
-amount  of  recovery. 

[2]  To  determine  the  amount  of  the  recov- 
ery. If  any  were  to  be  had,  an  accounting 
would  be  necessary,  and  consequently  it  is  a 
subject  of  which  equity  takes  jurisdiction. 
Pomeroy's  Equity  Jurisprudence,  vol.  1  (3d 
Kd.)  par.  140.  It  is  a  familiar  rule  that: 

'^hen  a  court  of  equity  has  jnrisdiction  over 
■a  cause  fw  any  pntpoae^  it  may  retain  th«  cause 


for  all  purposes  and  proceed  to  a  final  determina- 
tion of  all  the  matters  at  issue."  Pomeroy's 
Equity  Jurisprudence,  voL  1  (3d  Ed.)  par.  181. 

It  follows,  therefore,  that  where  two  causes 
of  action  are  stated  in  the  complaint,  one  of 
which  is  legal  and  the  other  equitable,  equity 
takes  jurisdiction  for  all  porp(Mes  and  pro- 
ceeds to  a  final  determination  of  all  matters 
at  issue.  Cogswell  v.  New  York,  N.  H.  &  B. 
R,  Co.,  105  N.  Y.  319,  11  N.  E.  518 ;  McKlnley 
V.  Britton,  65  Ind.  App.  21,  103  N.  E.  349. 

There  are  other  reasons  urged  why  plain- 
tiff was  not  entitled  to  a  Jury  trial  in  this 
case  which  it  is  not  necessary  here  to  re- 
view. The  trial  court  did  not  ett  in  denying 
a  jury  trial. 

[3]  Upon  the  merits  the  first  question  is 
whether  the  officers  of  the  Seattle  National 
Bank  and  Schricker  entered  into  a  fraudulent 
scheme  or  conspiracy  as  alleged  in  the  first 
cause  of  action.  If  the  officers  of  the  Seat- 
tle bank  did  not  know  that  the  $159,000  of 
one-name  paper  in  the  Sc^cker  bank  was 
that  of  the  Fldalgo  Mill  Company,  and  did 
not  know  that  the  overdraft  to  that  mill 
company  was  far  in  excess  of  its  value,  there 
is  nothing  upon  which  to  base  the  charge 
that  appears  in  the  complaint  Schricker  did 
not  testify  upon  the  trlaL  Two  officers  of 
the  Seattle  National  Bank  had  died  subse- 
quent to  the  failure  of  the  Schricker  bank, 
and  prior  to  the  trial  of  this  action.  The 
two  officers  of  the  Seattle  bank  who  testified 
both  denied  positively  that  they  at  any  time 
knew  or  su£^>ected  that  the  Schricker  bank 
was  Insolvent  until  the  afternoon  of  April  16, 
1912,  when  Schricker's  note  case  was  ex- 
amined for  the  first  time.  They  testified  that 
they  did  not  know  the  $150,000  In  notes  waa 
Fldalgo  MIU  paper,  bnt  believed  it  was  large- 
ly the  notes  of  well-to-do  farmers  and  a  few 
small  merchants.  They  also  testified  that, 
while  they  knew  from  and  after  the  29th 
day  of  May,  1911,  there  waa  an  overdraft  to 
the  Fldalgo  Mill  Company  in  the  sum  of 
$189,000,  tbey  bad  been  assured  1^  Sehricfcer 
that  this  overdraft  vma  secored  vpoa  th*i 
mill,  and  Uiat  the  mUl  pn^r^  was  woxtb, 
$250,000.  The  trathfolness  of  the  testimony 
of  these  two  witnesses  ia  vigonrasly  assailed 
by  the  plaintiff,  bat  apparently  it  was  not 
disbelieved  by  tbe  trial  court,  and  the  record 
furnishes  no  reason  to  regard  their  testi- 
mony other  than  truthful. 

[4]  The  plaintifit,  in  support  of  bis  charge, 
does  not  ,rely  upon  positive  testimony,  but 
upon  drcnmstances,  claiming  that  these  es- 
tablish the  charge  as  made.  Fraud  cannot 
be  Inferred  from  facts  and  drcnmstances 
lawful  in  themselves  and  consistent  with  an 
honest  purpose.  If,  when  all  the  facts  and 
circumstances  are  taken  t<«ether,  they  are 
consistent  with  an  honest  intent  proof  of 
fraud  is  wanting. 

In  Foster  v.  McAlester,  114  Fed.  145,  62 
C.  C.  A.  107,  the  Ctrcnlt  Oonit  tar  Uw  Bi^tb 
drcnit  said: 
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"Fntnd  cannot  be  inferred  either  by  tlie  court 
or  jury  from  acts  legnl  in  themselves,  and  coo- 
gistent  with  &□  honest  purpose.  The  settled  rule 
on  this  subject  is  that  slight  circumstniices, 
or  circumstances  of  an  equivocal  tendency,  or 
circumstances  of  mere  suspicion,  leading  to  no 
certain  results,  are  not  sufficient  to  establish 
fraud.  They  must  not  be,  when  taken  together 
and  aggregated,  when  interlinked  and  put  in 

E roper  relation  to  each  other,  consistent  with  an 
onest  intent.   If  they  are,  the  proof  of  fraud  is 
wanting." 

IS]  It  la  true  that  the  officers  of  the  Seat- 
tle Natlcmal  Bank  knew  for  some  time  prior 
to  May  15,  1912,  that  unless  they  advaoced 
money  to  the  S^,'l)rlcker  bank  from  time  to 
time  it  would  be  necessary  for  that  bonk  to 
dose,  and  It  Is  also  true,  as  stated  In  one  of 
the  letters,  that  the  condition  of  the  Schrick- 
■er  bank  bad  been  a  matter  of  concern  to  the 
Seattle  bank.  If  the  Scbricker  bank's  $159,- 
000  of  notes  was  good  paper,  as  was  r^re- 
sented  by  Schrid£».  and  the  oTerdraft  of  the 
Fidalgo  Mill  was  secured  by  a  mortgage  on 
property  worth  $250,000,  the  bank  wouhl  not 
be  insolvent,  even  though  It  did  not  have 
cash  sofflclent  for  Its  daily  needs.  If  the  as- 
sets were  mffldent  to  meet  the  obligations 
withlii  a  reasonable  time,  the  bank  was  not 
insolrent.  State  t.  Cadwell,  79  Iowa.  432, 
44  N.  W.  700.  Over  the  correctness  .of  thla 
rule  as  to  InaolTency,  there  seems  to  be  no 
ccntrorersy  In  the  briefs,  and  furth^  dis- 
cussion of  it  is  unnecessary. 

In  order  tiiat  there  be  a  conspiracy,  it 
would  be  necessary  that  the  record  show  tliat 
the  minds  of  Sduricker  and  the  officers  of  the 
Seattle  National  Bank  co-operated.  A  care- 
Ail  reading  of  the  entire  record  in  this  case 
leads  to  the  oondnsion  that  the  minds  of 
these  men  were  not  co-(n)eratlng,  but  that 
Schricker  was  deceiviug  the  Seattle  bank  as 
to  the  real  condition  of  his  bank.  There  are 
two  circumstances  which  indicate  very 
strongly  that  the  officers  of  the  Seattle  Na- 
tional Bank  did  not  know  of  the  insolvency 
of  the  Schricker  bank  prior  to  the  afternoon 
of  April  15.  1012.  One  of  these  is  the  dis- 
position of  th^  two  notes  and  mortgages  for 
$10,000  each  which  Scbricker  had  sent  down 
in  May,  1911,  and  taken  back  In  November 
of  the  same  year.  ^Vhen  these  mortgages 
were  paid  by  the  charge  upon  hts  account  at 
his  request  for  the  amount  thereof,  the  Se- 
attle National  Bank  inquired  of  him  what 
disposition  he  desired  to  be  made  of  the  mort- 
gages, and  was  directed  to  return  tliem  to 
htm.  At  this  time  Schricker  still  owed  the 
Seattle  National  Bank  upon  the  notes  which 
were  secured  alone  by  a  deed  to  the  interest 
in  the  Pennsylvania  coal  lands,  wlilch  was 
represented  by  Schricker,  at  the  time  the  deed 
was  given,  to  be  worth  from  $75,000  to  $100,- 
000.  Had  the  officers  of  the  Seattle  National 
at  this  time  believed  that  Schricker's  bank 
was  Insolvent,  certainly  they  would  have  re- 
tained then  mortgages  as  addltiimal  secu- 
rity. 

[I]  The  other  circumstance  is  that,  when 
Schricker's  deposits  had  reached  the  sum  of 


$97,000,  he  was  then  owing  his  flve  notes  af 
gregating  the  sum  of  $106,000.  Had  the  of- 
ficers of  the  Seattle  bank  tfirai  believed  him 
to  be  insolvent  and  had  refused  to  extend 
him  further  credit,  they  would  hare  bad  the 
legal  right,  in  the  absence  <tf  fraud  or  col- 
lusion, to  hare  bad  this  $97,000  ai^>Ued  up* 
on  the  notes.  This  proposiUon  la  strongly 
controverted  by  the  plalntlfl;  hot  In  the  li^t 
of  the  holdings  of  the  federal  Supreme  Court, 
which  will  be  here  referred  to,  the  question 
la  not  a  debatable  one. 

In  New  York  County  Bank  t.  Maasey.  192 
U.  S.  138.  24  Sup.  Ct  199.  48  L.  Ed.  380,  it 
was  held  that,  even  though  the  bank  knew  at 
the  time  certain  deposits  were  made  by  Ita 
customer  that  his  liabilities  greatly  exceed- 
ed his  assets,  the  bank,  under  the  federal 
Bankruptcy  Act,  was  not  required  to  sur- 
render to  the  trustee  in  bankruptcy  the  de- 
posits as  a  tonditlon  precedent  to  proving 
the  balance  of  its  claim,  but  it  had  the  rl^t 
to  appn^jriate  the  deposit  to  the  payment  of 
the  Indebtedness  of  the  customer  of  the  bank. 
It  was  there  said: 

"As  we  have  seen,  a  deposit  of  money  to  one's 
credit  in  a  bank  tioes  not  operate  to  diminish  the 
estate  of  the  depositor,  for  when  he  parts  with 
the  money  he  creates  at  the  same  time,  on 
the  part  of  the  bank,  an  obligation  to  pay  tba 
amoont  of  the'  deposit  as  soon  as  tiie  depositor 
may  see  fit  to  draw  a  check  against  it.  It  is 
not  a  transfer  of  property  as  a  payment,  pledge, 
mortgage,  gift,  or  securitr.  It  is  true  that  it 
creates  a  debt,  which,  if  uie  creditor  may  set  it 
off  under  section  68,  amounts  to  permitting  a 
creditor  of  that  class  to  obtain  more  from  tha 
bankrupt's  estate  than  creditors  who  are  not 
in  the  same  situation,  and  do  not  hold  any  debts 
of  the  bankrupt  subject  to  set-off.  But  this 
does  Dot,  in  onr  opinioD,  operate  to  enlarge  the 
scope  of  the  statute  defining  preferences  so  as 
to  prevent  set-off  tu  cases  coming  within  the 
terms  of  section  6Sa.  If  this  argument  were  to 
prevail,  it  would  In  cases  of  insolvency  defeat 
the  right  of  set-off  recognized  and  enforced  in 
the  law,  as  every  creditor  of  the  bankrupt  hold- 
ing a  claim  ainunst  the  Mtate  subject  to  reduc- 
tion to  the  full  amount  of  a  debt  due  the  back- 
rupt  receives  a  preference  In  the  fact  that  to 
the  extent  of  the  set-o£[  he  is  paid  in  full." 

Further  in  the  same  opinion  it  is  stated: 
"It  is  true,  as  we  have  seen,  that  in  a  sense 
the  bank  is  permitted  to  obtain  a  greater  per- 
centage of  its  claim  against  the  bankrupt  tnaa 
other  creditors  of  the  same  doss,  but  this  indi- 
rect result  is  not  brought  about  by  the  trans- 
fer of  property  within  the  meaning  of  the  law. 
There  is  nothing  in  the  findings  to  show  fraud 
or  collusion  between  the  bankrupt  and  the  bank 
with  a  view  tq  create  a  preferential  transfer  of 
the  bankrupt's  property  to  the  bank,  and  in  the 
absence  of  such  showing  we  cannot  regard  the 
deposit  88  having  other  effect  than  to  create  a 
debt  to  the  bankrupt  and  not  a  diminutimi  of 
his  estate." 

In  Studley  v.  Boylston,  229  U.  8.  623.  33 
Sup.  Ct  600.  67  L.  Ed.  1313,  under  facts 
similar  to  those  In  the  Massey  Case,  and  fol- 
lowing that  case,  it  was  held  that  the  bank 
itself  had  the  rlg^t  to  make  the  appropriation 
and  prove  its  claim  for  the  balance.  It  was 
there  stated: 

"Tf  this  set-off  of  mutual  debts  has  been  law- 
fully made  by  the  parties  before  the  petition  is 
filed,  there  is  no  necessity  of  the  tnutee  do- 
ing so.  If  it  has  not  been  done  by  the  parties^ 
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then,  onder  command  of  the  statute,  it  must  be 
done  by  the  trustee.  But  there  is  nothing  in 
paragraph  68a  which  orevents  the  parties  from 
Tdtontarily  doing,  before  the  petition  is  filed, 
what  the  law  itaelf  reigalreB  to  be  done  after 
proceedinga  in  bankn^itcy  ara  inatitnted." 

In  Gsinania  Savings  Bank  St  Trust  Ca  t. 
Loeb,  188  Fed.  285^88, 110  a  a  A.  26S,  26C, 
the  carcnit  Conit  of  Appeals  Cor  the  Sixth 
Circait  stated  tbe  doctrine  of  the  Massey 
Case  as  follows: 

"It  has  been  authoritatively  decided  by  the 
Supreme  Court,  in  considering  these  two  sec- 
tions, that  the  balance  ot  a  regular  bank  account 
at  the  time  of  filing  tlw  petition  is  a  debt  due  to 
tbe  bankrupt  from  the  bank,  and  in  the  absence 
of  fraud  or  collusion  between  the  bank  and  tbe 
bankrupt,  with  the  view  of  creating  a  preferen- 
tial truiafer,  tbe  bank  need  not  surrender  such 
balance,  bat  may  set  it  off  against  notes  of  the 
bankmpt  hdd  by  it,  and  may  prove  its  claim  for 
tbe  amount  remaining  due  on  the  notes." 

The  trial  court  propn-ly  denied  a  recovery 
upon  the  first  cause  of  action. 

[7j  Upon  the  second  cause  of  action  recov- 
ery Is  sought  for  tbe  amount  of  deposits 
which  were  made  in  the  Seattle  bank  by  the 
Schricker  bank  within  the  four  months  previ- 
ous to  the  filing  of  the  petition  In  bankniptcy, 
and  also  for  tbe  note  and  mortgage  In  tbe 
stun  of  $9,000  which  was  sent  by  the  Scfartck- 
er  bank  to  tbe  Seattle  National  Bank  some 
time  during  the  month  of  February,  1912. 
Considering  first  Uie  claim  for  the  money 
which  It  aUeged  the  Seattle  National  Bank 
received,  it  appears  that  during  this  period 
of  time  the  account  between  the  two  banks 
was  a  mutual  running  account.  Where  tbe 
account  betwem  the  bankrupt's  estate  and 
the  person  or  corporation  charged  with  hav- 
ing received  a  preference  is  an  account  cur- 
rent, tbe  balance  of  the  account,  when  the 
transactions  cease,  is  to  be  taken  In  determin- 
ing whether,  there  has  been  an  advancement 
by  tbe  bankrupt's  estate  which  would  consti- 
tute a  voidable  preference.  If  the  bankrupt's 
estate  has  not  been  diminished  by  reason  of 
the  transactions,  there  Is  no  voidable  prefer- 
ence^ G.  S.  Morey  Mercantile  Co.  v.  Schiffer, 
114  Fed.  447,  52  0.  O.  A.  249;  Dickson  v. 
Wymaii,  111  Fed.  726,  4S  C.  C.  A.  574,  55  L. 
K.  A.  349;  Jagoltb  v.  Alden,  189  U.  S.  78, 
23  Sup.  CL  649,  47  U  Ed.  717.  In  the  last 
case  cited,  speaking  upon  this  Question,  It 
was  said: 

"The  account  was  a  running  account,  and  tbe 
effect  of  the  payments  was  to  keep  it  alive  hy  tbe 
extension  of  new  credits,  with  the  net  result  of 
a  gain  to  the  estate  ot  $546.89,  and  a  loss  to  the 
seller  ot  that  amount  less  such  dividends  as  tbe 
estate  might  pay." 

To  constitute  a  preferential  transfer  with- 
in the  meaning  of  the  Bankruptcy  Act  there 
must  be:  First,  a  parting  with  the  bank- 
rupt's property  for  the  benefit  of  the  credi- 
tor; and,  second,  diminution  of  tbe  bank- 
rupt's estate.  In  Continental  Trust  Co.  v. 
Chicago  Title  Co.,  229  U.  S.  435,  33  Sup.  Ct 
829,  67  Ll  Ed.  1268.  It  was  said: 

"This  case  must  be  dealt  with  in  the  light 
of  certain  principles  established  by  decisions 
of  this  court  in  determining  the  applicable  pro- 
visicms  of  tbe  Bankruptcy  Act.  To  constitute  a 
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preferential  transfer  witiiln  the  meaning  of  the 
Bankniptcy  Act  there  must  be  a  parting  witb 
the  bankrupt's  property  for  the  benefit  of  the 
creditor  and  a  consequent  diminution  of  the 
bankrupt's  estate." 

Applying  the  doctrine  of  these  cases  to  the 
facts  in  the  present  case,  it  appears  that  at 
the  beginning  of  the  four  months'  period  the 
bankrupt's  estate  had  a  credit  balance  with 
the  Seattle  National  Bank,  and  at  the  time 
the  bank  was  closed  it  had  an  overdraft 
During  this  period  of  time  the  Seattle  Na- 
tional Bank,  while  it  had  received  deposits 
from  the  bankrupt's  estate  from  time  to  time, 
had  paid  over  to  the  estate  or  for  tbe  estate's 
benefit  a  greater  sum  of  money  than  it  bad 
received.  Taking  the  balance  of  the  account, 
there  was  nothing  upon  which  to  predicate 
an  action  for  voidable  preferences. 

[t]  As  to  the  $9,000  note  secured  by  a  mort- 
gage, it  must  be  dealt  with  in  two  aspects. 
The  evidence  shows  that  the  mortgage  was 
given  to  secure  both  antecedent  Indebtedness 
and  subsequent  advancements.  Considering 
first  the  question  relative  to  the  subsequent 
advancements,  the  rule  of  tbe  federal  courts 
is  that  a  security  transferred  for  future  ad- 
vances. In  the  absence  of  fraud  or  collusion, 
does  not  constitute  a  voidable  preference. 
Tomllnson  v.  Bank  of  I^exlngton,  145  Fed. 
824,  76  C.  C.  A.  400;  Van  Iderstlne  v.  Na- 
tional Discount  Co.,  227  U.  S.  575,  33  Sup. 
Ct.  343,  57  h.  Ed.  652.  The  doctrine  of  these 
two  cases  may  be  stated  by  quoting  a  para- 
graph from  the  syllabus  ot  the  Tomllnson 
Case  as  follows: 

"Where  a  bank  allowed  a  customer  to  over- 
draw on  the  express  agreement  that  the  customer 
should  asnifrn  good  accounts  for  collection  to  pay 
tbe  overdrnft,  the  subsequent  assignment  of  the 
accounts,  although  the  customer  was  insolvent, 
did  not  constitute  tbe  giving  of  a  preference." 

[8]  The  note  and  mortgage  being  for  $0,- 
000  and  tbe  overdraft  at  tbe  conclusion  of 
the  account  being  for  a  less  sum,  or  $7,101.11. 
the  question  arises  whether  the  difference  be- 
tween the  amount  of  the  note  and  Uie  amount 
of  the  overdraft  would  constitute  a  voidable 
preference  when  applied  as  security  for  the 
antecedent  debt  The  Bankruptcy  Act  does 
not  prohibit  the  taking  of  sudi  security,  but 
makes  It  a  voidable  preference  If  the  credi- 
tor, at  the  time  it  Is  received,  has  rrasonable 
cause  to  believe  that  the  transfer  of  tbe  se- 
curity "would  effect  a  preference."  Baukr. 
Act,  par.  60.  The  burden  Is  on  the  trustee 
to  show  that  the  creditor  had  reasonable 
ground  to  believe  that  the  transfer  of  the 
security  would  effect  a  preference.  United 
States  V.  John  Reardon  &  Sons  (C.  O.)  191 
Fed.  454;  In  re  HuU  (D.  C.)  224  Fed.  796. 

Mere  suspicion  Is  not  suiBcient  to  charge 
the  creditor  with  knowledge  ot  reasonable 
cause  to  believe  that  the  transfer  of  the  se- 
curity will  effect  a  preference,  but  there  must 
be  evidence  of  facts  sufllclent  to  put  a  rea- 
sonably prudent  person  upon  inquiry  which, 
if  pursued,  would  show  insolvency,  and  that 
a  preference  would  be  the  result  of  the  tak- 
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ing  of  the  security  or  the  recelvliig  of  pay- 
ments. In  Ntdiols  T.  EUEen,  225  Fed.  689, 
140  CO.  A.  06S,  the  Glrcnlt  Court  of  Appeals 
for  the  Eighth  Circuit  osed  this  language: 

"Mere  suspicion,  of  courae,  is  not  eufflcient  to 
charge  the  defendants  with  knowledge  of,  or  rea- 
sonable cause  to  believe,  Tilden's  insolvency  at 
the  time  of  these  pavments ;  but  there  must  be 
evidence  of  facts  suffident  to  put  a  reaaooably 
prudent  person  upon  inquiry,  which,  if  pursued, 
would  show  that  Tilden  was  insolvent  and  that 
a  preference  would  be  the  result  of  making  these 
payments." 

The  remarks  of  the  federal  Supreme  Court 
In  Grant  t.  National  Bank,  97  U.  S.  80.  24  L. 
EkL  871,  are  pertinent  here.  It  was  said: 

"It  is  not  enongh  that  a  creditor  has  some 
cause  to  suspect  toe  insolvencT  of  his  debtor; 
but  be  most  nave  such  a  knowledge  of  facts  as 
to  induce  a  reasonable  belief  of  his  debtor's  In- 
solvency, in  order  to  invalidate  a  security  taken 
tax  his  debt  To  make  mere  suspicion  a  ground 
<^  nullity  in  such  a  case  would  render  the  busi- 
ness transactions  of  the  community  altogether 
too  insecure.  It  was  never  the  intention  of  the 
framers  of  the  act  to  establish  any  such  rule. 
A  man  may  b&ve  many  grounds  of  suspicion  that 
his  debtor  is  in  failing  circumstances,  and  yet 
have  00  cause  tor  a  well-grounded  bebef  of  the 
fact.  He  may  be  anwiilmg  to  trust  him  fur- 
ther, be  may  feel  anxious  aoout  his  claim,  and 
have  a  strong  desire  to  secure  it,  and  yet  such 
belief  as  the  act  requires  may  be  wantiug.  Ob- 
taining additional  security,  or  receiving  pay- 
ment of  a  debt,  under  such  drcumatances,  is  not 
prohibited  by  the  law.  Beceiving  payment  is 
put  in  the  same  category,  in  the  section  refer- 
red to,  as  receiving  security.  Hundreds  of  men 
constantly  continue  to  make  payments  up  to  the 
very  eve  of  their  failure,  which  it  would  oe  very 
unjust  and  disastrous  to  set  aside.  And  yet 
thu  could  be  done  in  a  lar^e  proportimi  of  cases 
if  mere  grounds  of  suspicion  oi  their  solvency 
were  sumcient  for  the  purpose. 

"Hie  debtor  is  often  buoyed  up  by  the  bone 
of  h^Dg  able  to  get  through  with  his  difficulties 
long  after  bis  case  is  in  fact  desperate:  and  bis 
creditors,  if  they  know  anything  of  his  embar- 
rassments, either  participate  in  tbe  same  feel- 
ing, or  at  least  are  willmg  to  think  that  there 
is  a  possibility  of  bis  succeeding.  To  overhaul 
and  set  aside  all  his  transactions  with  bis  cred- 
itors, made  under  such  circumstances,  because 
there  may  exist  some  grounds  of  suspicion  of 
his  inability  to  carry  nimself  through,  would 
make  the  bankrupt  law  an  engine  of  oppression 
and  injustice.  It  would,  in  fact,  have  the  ef- 
fect ol  producing  bankruptcy  in  many  cases 
where  it  might  otherwise  be  avoided. 

"Hence  the  act,  very  wisely,  as  wo  think,  in- 
stead of  making  s  payment  or  a  security  void  for 
a  mere  suspicion  of  the  debtor's  insolvency,  re- 

Suirea  for  that  purpose  that  his  creditor  should 
ave  some  reasonable  cause  to  believe  him  in- 
solvent. He  must  have  a  knowledge  of  some 
fact  or  facts  calculated  to  produce  such  a  belief 
in  the  mind  of  an  ordinarily  intelligent  man^ 

"It  is  on  this  distinction  that  tbe  present 
case  turns.  It  cannot  be  denied  that  the  officers 
of  tbe  bank  had  become  distrustful  of  Miller's 
ability  to  bring  his  affairs  to  a  successful  termi- 
nation; and  yet  it  is  equally  apparent,  inde- 
pendent of  their  sworn  statements  on  the  subject, 
tbat  they  supposed  there  was  a  possibility  of  his 
doing  BO.  After  obtaining  the  security  in  ques- 
tioo,  they  still  allowed  him  to  check  upon  tbem 
for  considerable  amounts  in  advance  of  bis  de-: 
posits.  They  were  alarmed;  but  they  were  not 
without  hope.  They  felt  it  necessary  to  exact 
security  for  what  he  owed  tbem ;  bat  they  still 
granted  him  temporary  accommodations.  Had 
they  actually  supposed  him  to  be  insolvent, 
would  they  nave  done  this?" 

The  evidence  In  the  present  case  does  not 
show  that  the  officers  of  the  Seattle  National 


Bank  had  reasonable  cause  to  bellev«  that  the 
taking  of  the  secifrity  would  eBtect  a  prefer- 
eno&  Neither  does  the  evidence  show  that 
they  had  knowledge  of  tects  wlii(^  U  pur- 
siwd,  would  have  shown  the  inaolvoicy  at  the 
time. 

[It]  Another  contratlon  is  that  tlie  Judg- 
ment should  be  reversed  because  no  flDdiugs 
of  fact  and  cowdnalons  of  law  were  altered 
by  the  trial  court  This  contention  apparent- 
ly la  based  on  the  assumption  that  the  ac- 
tion was  legal,  and  not  equitable.  As  we 
have  already  seen,  the  cause  was  one  ot 
which  a  court  of  equity  bad  Jurisdiction.  Ko 
findings,  therefore,  were  necessary. 

[11,12]  The  final  oontentloa  on  the  part  of 
the  ^Itttifl  is  tbat  the  trial  court  o-ced 
after  the  evidence  had  dosed  and  during  the 
progress  of  tbe  argument  in  directing  that 
one  of  the  witnesses  take  the  witness  stand 
and  testify  upon  matters  relative  to  which 
he  bad  not  been  Interrogated  by  either  side 
when  previously  testi^Ing.  During  tbe  aigu- 
ment  the  court  Inquired  of  counsel  for  the  de- 
fendant why  he  bad  not  Interrogated  this 
witness  relative  to  certain  matters,  specifying 
them.  Thereupon  a  colloquy  took  place  be- 
tween the  court  and  counsel  for  defendant 
which  resulted  In  tbe  witness  b^g  called  to 
the  stand  and  bis  testimony  taken.  There 
are  two  reasons  why  this  was  not  reversible 
error:  First,  the  record  does  hot  show  the 
interposition  of  any  objection  to  the  testl- 
mony;  and,  second.  It  was  not  an  abuse  of 
discretion  reposed  in  the  trial  court. 

[13]  Upon  the  appeal  of  the  defendant  lit- 
tle need  be  said.  On  May  16,  1012,  the  day 
the  Scbrlcker  bank  closed,  the  Seattle  NatltHi- 
al  Bank  received  certain  remittances  through 
the  mall.  On  the  previous  day,  at  approxi- 
mately 4  o'clock  in  the  afternoon,  tbe  officer 
of  the  Seattle  National  Bank  who  bad  gone 
to  La  Conner  ascertained  that  the  Schric^er 
bank  was  Insolvent  These  remittances  were 
received  after  knowledge  of  insolvency,  and 
with  knowledge  that  they  would  effect  a  pref- 
erence. For  a  reversal  of  this  portion  of  the 
judgment  the  defendant  relies  upon  the  case 
of  McDonald  v.  Chemical  National  Bank,  174 
U.  S.  610,  19  Sup.  Ct.  787,  43  L.  Ed.  1106. 
In  that  case  the  remittances  were  made  sev- 
eral days  before  saspenston  by  a  bank  in 
Nebraska  to  the  Chemical  National  Bank  In 
New  York,  and  were  received  after  suspen- 
sion. But  the  evidence  In  this  case  does  not 
bring  it  within  the  mie  of  that  case.  There 
Is  here  no  evidence  as  to  when  the  remit- 
tances were  mailed.  Tbe  only  evidence  Is 
that  they  were  received  on  the  morning  of  the 
16th.  So  far  as  tbe  record  shows,  they  may 
have  been  mailed  subsequent  to  the  time 
when  the  Seattle  National  Bank  had  actual 
notice  of  the  Insolvency. 

The  judgment  will  be  affirmed. 

MORRIS.  C.  J.,  and  MOUNT,  HOLOOUB, 
PARKER,  FULLEBTON»  BLLIS,  and  CHAD- 
WICK,  J  concur. 
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SHERWOOD  BROS..  Inc^  T.  SBATTLB 
FRUIT  A  PRODUCE  AUOnON 
CO.   (Na  13601.) 

(Sapreme  Court  of  Wasbingtoo.  D«c.  S,  1916.) 

L  Factohs  «=>42  —  AcTion  —  Findinq  or 
Court— Effect. 
In  an  action  on  a  contract  between  commla- 
rion  mercbants,  contemplating  the  marketing  of 
fruit  for  one  by  tbe  otber,  wbere  botb  partiea 
aaserted  there  was  a  apecial  contract,  disagrer 
ine  only  as  to  its  tenns,  the  fact  that  the  court 
did  not  find  tbe  agreemeDt  exact!;  aa  claimed 
by  either,  but  found  as  to  one  part  with  defend- 
ant's evidence,  and  as  to  another  part  with 

SilaintiS*!  was  not  a  finding,  as  contended  by  de- 
oidant,  that  the  minda  of  the  parties  never 
met,  BO  that  defendant  was  entitled  to  a  reason- 
able compensation  for  its  services  in  marketing. 

[Ed.  Note.— For  other  cases,  see  Factors,  Cent. 
Dig.  S{  45-57;   Dec.  Dig.  <g=»42.] 

2.  Factors  €=>42~AcnoN*  aqaihst  Aqent— 

AUTUOBIIT  TO   EHPLOT  SnBAOENTB— BUB- 

DBn  or  Psoor. 
In  an  actioa  by  one  commission  merchant 
againat  another,  which  was  admittedly  tbe  agent 
of  the  first,  operating  under  an  express  con- 
tract  to  market  fruit  tor  a  commission,  the  bur- 
den was  on  defendant  to  show  that  by  tbe 
terms  of  its  employment  it  was  authorized  to 
employ  subageuts  and  charge  a  commission  for 
tlieir  servicea. 

[Ed.  Note.— For  otber  cases,  see  Factors,  Cent 
Dig.  SI  45-67;  Dec  Dig.  ^=>42.] 

3.  Factobs  ^^9— Authobitt  of  AaxNT  to 
Bhplot  Subaqbhts. 

In  the  abeenc*  of  apedfic  aothority,  a  com- 
mission merchant,  employed  by  another  to  mar- 
ket fruit,  bad  no  power  to  employ  subagents  at 
its  principal's  expense,  as  siich  authority  cannot 
be  Implied  from  the  mere  fact  of  employment 
fEd.  Mote.— For  otber  cases,  see  Factors,  Cent 
Dig.  I  10;  Dec.  Dig.  «=»&] 

4.  Factobs  ^9^— AonoN— CoNsiDBBATioif 

or  EVIDKNOB. 
In  an  action  between  commission  merchants 
on  a  contract  contemplating  the  marketing  of 
fmit  by  one  for  the  otber,  wbere  tbe  evidence 
u  to  whether  defendant  should  market  through 
other  commission  merchants  and  charge  as  an 
expense  their  commissions  was  in  sharpest  con- 
flict, the  court  was  justified  in  taking  into  con- 
aidmti<Hi  oTcxy  cireomstance  tending  to  support 
either  side. 

_[Ed,  Note.— For  other  cases,  see  Factors,  Cent 
m-H^T;  Dee.Dig.«ES3;ft2.] 

5.  Factobs  «=982— Dittt  of  Aobnt  to  Dis- 
CLoa  AMD  Account  -~  Oohmisbion  Meb- 

CHAHT. 

The  rule,  requiring  open  disclosure  and  full 
accountine  by  an  agent,  has  its  basis  in  consid- 
erations of  common  honesty,  and  applies  to  com- 
mission merchants  as  well  as  other  agents. 

{Bd.  Note.— For  other  case&  see  Factors,  Gent 
DSb.  I  3T;  Dee.  Dig.  «s>32!] 

&  Factobs  «=»4&— REFtntDino  Cohuissions 

OF  Sdbaoents. 
Where  a  commisslott  merchant  contracted 
to  market  fmit  for  another,  knowing  its  own 
facilities  for  discing  of  the  fruit,  tbe  con- 
tract not  aathorizing  it  to  emi)1oy  subagents  and 
charge  its  prindpal  with  their  commissions,  it 
coold  not  so  charge  its  principal,  although  it  bad 
to  refund  to  its  prindpal  commissions  actually 
pna  to  subagents  In  sums  larger  than  the  com- 
miinoDs  received  by  It  while  tbe  principal  re- 
eeived  the  full  market  price  for  its  fruit 

[Ed.  Note.— For  other  cases,  see  Factors,  Cent 
IMg.  H  60.  6S,  64;  Dec:  Dig.  «s>4S.] 


7.  Factobs  «=»42  —  Gontbact  of  Suflot 
HBirr— SuFFiciEffCT  OF  Etidbncb. 
In  an  action  by  a  conuuiasion  merchant 
against  another  on  a  contract  contemplating  tbe 
marketing  of  fruit  for  plaintiff  by  defendant, 
evidence  held  suffident  to  sustain  the  court** 
finding  that  the  contract  was  not  as  claimed  by 
defendant 

[Ed.  Note.— For 'Other  cases,  see  Factors,  Cent 
Dig.  $8  45-57 ;  Dec.  Dig.  «=>42.] 

D^wrtment  1.  A^eal  from  Superior 
Court,  E3d£  Gotm^ ;  R.  B.  Albertaon,  Judge. 

Actioa  by  Sherwood  Bros.,  Inc.,  agatnst  the 
Seattle  Fmit  &  Produce  Auction  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Judgment  aiOmied. 

Flick  &  Frater,  of  Seattle,  for  appellant 
Wettrick,  Anderson  &  Wettrlck,  of  Seattle, 
and  Brown,  Peringer  ft  Thomas,  of  Belllng- 
ham,  tor  respondent. 

ELLIS,  J.  Plaintiff,  a  commission  mer- 
chant of  Belllngham,  Wash.,  brought  this 
action  against  defendant  a  commission  mer- 
chant of  Seattle,  to  recover  a  balance  claimed 
to  be  due  as  the  proceeds  of  the  sale  of  cer- 
tain berries  and  other  small  fruits  shipped 
by  plaintiff  to  defendant  at  Grand  Forks, 
N.  D.,  for  sale  on  commission.  There  were 
three  carloads  of  fruit  shipped,  respectively, 
June  25,  June  30.  and  July  2,  1916,  by  ex- 
press from  Bellingham,  consigned  to  defend- 
ant at  Grand  Forks.  The  fruit  was  delivered 
at  that  point  to  defendant's  agent,  to  whom 
the  bills  of  lading  were  forwarded.  Though 
a  conversion  was  daimed  as  to  tbe  last  car, 
at  the  trial  the  action  resolved  Itself  into  one 
for  an  accotmting.  We  find  It  unnecessary  to 
review  the  pleadings.  Both  sides  claimed 
that  the  shipments  were  made  under  an  ex- 
press oral  a^eement,  entered  Into  between 
plaintiff  and  defendant  early  in  June,  1915, 
at  Belllngham  through  S.  A.  Sherwood,  plain- 
tiff's president,  and  George  Bryant,  defend- 
ant's president.  There  was  a  sharp  conflict 
in  the  evidence  as  to  the  terms  of  this  agree- 
ment Sherwood  testified,  in  substance,  that 
it  was  agreed  that  defendant  would  handle 
the  berries  for  a  commission  of  10  cents  a 
case  and  10  per  cent,  for  the  other  fruits,  and 
would  guarantee  $1  a  case  for  the  berries, 
but  that  nothing  was  said  as  to  any  comofls- 
sion  to  be  charged  by  any  broker  In  the  Da- 
kotas,  where  it  was  contemplated  the  fruit 
would  be  marketed.  Bryant  testified  to  the 
effect  that  defendant  was  to  receive  as  its 
commlssIoQ  10  per  cent,  of  the  net  returns 
to  Seattle,  that  there  was  no  guaranty,  and 
that  it  was  understood  that  whatever  com- 
mission was  necessary  would  be  charged  and 
deducted  as  an  Item  of  expense  at  the  other 
end.  The  evidence  showed  that  the  berries 
and  otber  fruits  were  sold  to  the  retail  trade 
in  the  Dakotas  by  defendant  through  O.  J. 
Barnes  &  Co.,  a  comralssloo  house  at  Grand 
Forks,  N.  D.,  and  that  Barnes  &  Co.  received 
a  commission  of  16  per  cent.  The  sale  state- 
ments rendered  by  defen&tnt  to  plaintiff  did 
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Dot  disclose  the  fact  that  any  commission 
wtLS  deducted  for  marketing  the  fruit  In  the 
Dakotas.  It  fairly  appears  that  plaintiff  did 
not  know  that  Barnes  &  Co.  had  anything  to 
do  with  the  matter  nntll  late  In  August,  1915, 
some  time  after  statements  on  all  the  sales 
had  been  rendered,  and  did,  not  know  that 
any  commission  save  defendant's  10  per  cent, 
had  been  deducted  antll  certain  depositions 
were  taken  at  Grand  Forks  late  In  December, 
1915.  The  trial  court  did  not  find  the  con- 
tract wholly  In  accordance  with  the  claims 
of  either  party,  but  expressed  the  view  that 
the  agreed  commission  was  10  per  cent,  on 
the  net  proceeds  of  all  of  the  berries  and 
fralt,  that  there  was  a  guaranty  of  $1  a 
case  only  as  to  the  flrst  car,  which  goaranty 
was  met,  and  that  there  was  no  agreement, 
authorizing  defendant  to  deduct  any  oommla- 
slon  paid  to  the  Dakota  broker.  Judgment 
was  rendered  tor  plaintiff  for  the  sum  of 
$1,149.76,  which  It  seems  to  be  conceded  Is 
the  amount  which  was  deducted  as  the  com- 
missions of  Barnes  ft  Co.,  and  for  coste.  De* 
fendant  appealed. 

[1]  Because  the  court  did  not  find  wholly 
with  the  claims  of  either  party,  appelUht 
flrst  contends  that  the  court,  in  substance, 
found  that  there  was  no  deQnlte  contract,  In 
that  there  was  no  meeting  of  the  minds  of 
the  parties,  and  that  therefore  appellant  was 
entitled  to  a  reasonable  compensation  for  Its 
services;  hence  was  warranted  In  deducting 
the  commissions  paid  In  Dakota  with  the  ex- 
press charges  and  other  usual  marketing  ex- 
pense, and  in  retaining  10  per  cent  of  the 
resulting  net  proceeds.  This  position  is  not 
tenable.  Both  parties  asserted  that  there 
was  a  special  contract  They  disagreed  only 
as  to  Its  terms.  What  its  terms  were  was 
the  spedflc  question  for  the  court's  determi- 
nation. The  tAct  that  the  court  did  not  find 
the  agreement  exactly  as  claimed  by  either 
party,  but  found  as  to  one  part  with  the  ap- 
pellant's evidence  and  as  to  anoOter  part  with 
the  respondent's  evidence,  was  not  a  finding, 
as  the  appellant  asserts,  that  the  minds  of 
the  parties  nwex  met  There  Is  no  mie  of 
law  requiring  the  court,  on  any  controverted 
question  of  fact,  to  adopt  as  true  in  toto  the 
evidence  on  either  side,  or  as  an  alternative 
find  the  evidence  on  both  aides  false  In  toto. 
The  purpose  of  trying  questions  at  fact  is  to 
determine  the  truth  from  all  of  the  evidence. 

[2,  S]  It  18  next  contended  that  Qie  court 
committed  fatal  error  In  holding  tlmt  the 
burden  of  proof  was  upon  appellant  to  show 
an  agreement  on  respondent's  part  that  the 
commission  of  IS  per  cent.'  paid  to  the  Da- 
kota broker  should  be  deducted  as  an  ex- 
pense chargeable  to  respondent  Appellant 
was  admittedly  respondent's  agent  operating 
under  an  express  contract  to  market  the 
fruit  for  a  commission.  In  the  absence  of 
specific  authority  it  had  no  power  to  employ 
subagents  at  respondent's  expense.  That  au- 
thority cannot  be  Implied  from  the  mere  fact 
of  appellant's  employment    Vashon  Fruit 


Union  V.  Godwin  ft  Co.,  87  Wash.  384,  151 
Pac.  797;  Fudge  v,  Seckner  Contracting  Co., 
80  111.  App.  35;  Burke  v.  Frye,  44  Neb.  223. 
62  N.  W.  476;  People's  Bank  v.  Frlck  Co., 
13  Okl.  179,  73  Pac.  949.  The  burden  was 
therefore  upon  appellant  to  show  that  by  the 
terms  of  its  employment  It  was  authorized 
to  employ  subagents  and  charge  a  commission 
for  their  services.  The  court  committed  no 
error  in  so  holding. 

[4-7]  Finally,  It  Is  contended  that  in  any 
event  the  evidence  clearly  established  the 
contract  as  claimed  by  appellant  As  to 
whether  it  was  understood  that  appellant 
would  market  the  fruit  through  commission 
merchants  and  would  charge  as  an  expense 
the  commission  paid  to  such  merchants,  the 
direct  evidence,  as  we  iiave  noted,  was  in 
the  sharpest  conQl,ct  The  court  was  Justi- 
Sed,  therefore.  In  taking  Into  consideration 
every  circumstance  tending  to  support  either 
side.  If  in  the  original  negotiations  re^nd- 
enfs  president  was  advised '  that  it  would 
have  to  bear  the  commission  of  a  broker  In 
the  Middle  West  It  Is  Inconceivable  that  he 
would  not  have  asked  what  that  commission 
would  be,  and  Insisted  upon  something  more 
definite  than  appellant's  version  of  the  agree- 
ment It  is  a  further  significant  fact  that 
the  accounts  of  sales  rendered  by  appellant 
to  respondent  which  are  In  evid^oe  as  ex- 
hibits, show  that  though  the  tran^rtation 
charges^  drayage,  tabor,  and  repacfcii^ 
charges  were  frankly  disclosed  and  deducted 
as  legitimate  expenses,  and  also  appellant's 
10  per  cent  commission  on  the  balance,  no 
commission  to  the  Dakota  broker  was  shown, 
either  as  an  expense  or  otherwise,  nor  on  the 
face  of  the  statements  deducted.  An  exami- 
nation of  the  statements  falls  utterly  to  dis- 
close that  any  conmilsslon  whatever,  save 
appellant's  10  per  cent,  was  paid  to  any  one. 
Whatever  the  contract  good  faith  would 
dictate  that  these  commissions,  paid  at  the 
other  end,  should  be  shown,  if  deducted,  as 
they  admittedly  were.  It  seems  only  reason- 
able that  bad  respondent  ever  agreed  to  bear 
these  onnmlsslons,  as  appellant  claims  it  did. 
they  would  have  been  shown  just  as  other 
deductible  expenses  were  shown.  That  they 
were  not  shown  raises  a  strong  Inference 
that  appellant  de^red  to  conceal*  the  tect 
that  th^  bad  been  paid  and  deducted  from 
the  gross  proceeds,  lest  re^ndrait  might 
object  In  other  relaUons  Involving  agency 
sudi  a  clandestine  course  of  conduct  would 
be  considered  at  least  questicfiable,  and  we 
know  of  no  reason  why.it  is  less  so  where 
the  parties  are  commission  merchants.  The 
rule  requiring  <^n  disclosure  and  full  ac- 
counting has  its  ba^s  in  con^dnratlons  of 
common  himes^,  and  applies  to  commission 
merchants  as  well  as  to  others.  Here  the 
concealment  was  persistent  ^roughout  the 
correspondence,  though  Barnes  was  some- 
times mentioned,  be  was  referred  to  aa  "our 
representative,"  never  as  an  independent 
broker  to  whom  a  commis^n  was  paid.  Ap^ 
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pdlanfa  annrer  to  InterrogatcnieB  iKoponnd- 
ed  respondent  late  in  Norember,  1916, 
stated  with  regard  to  each  car  that  the  fralt 
was  "^Id  to  O.  J.  Barnes,"  not  that  It  was 
consigned  for  sale  oa  comwAasAoD.  So  for  as 
the  record  ttelore  m  Indicates,  the  fact  tbat 
a  commission  was  paid,  and  la  what  amoiint, 
did  not  app«ir  nntU  the  deposlticm  of  Barnes 
was  taken,  in  ^rtildi  It  was  dlstdosed  tbat 
Barnes  &  Go.  had  taken  the  berries  on  com- 
mlssitm,  and  had  actually  charged  a  cnmnis- 
■ion  of  15  per  cent  for  which  ai^nant  did 
not  account.  It  is  no  answer  to  say  It 
Is  inequitable  that  aj^llant  should  refund 
oommissions  which  it  actually  paid  in  sums 
larger  than  the  oommissions  which  It  receiv- 
ed, and  that  respondent  In  any  erent  receiv- 
ed the  fall  market  price  for  Its  berrtes.  Ap- 
pelant at  all  times  knew  its  own  facilities 
for  disposing  of  the  berries  better  than  any 
aoe  else  knew  them.  If  It  wanted  to  avotd 
the  dispute  here  presented,  It  should  have 
disclosed  the  facts  when  it  made  the  con- 
tract, and  then  advised  re^ndent  that  the 
added  commission  would  be  charged  as  ex- 
penses. That  It  did  not  do  so  is  positively 
asMrted  by  respondoit,  and  Is  strongly  cor- 
roborated by  the  studied  course  of  conceal- 
ment, both  of  the  fact  and  of  the  amount 
of  commissions  charged  at  the  other  end. 
Upon  the  whole  record  we  cannot  say  that 
the  evidence  jpreponderates  against  the 
court's  findings.  The  court  having  foiind 
that  there  was  no  contract  authorizing  the 
dednctioa  of  these  commissions,  the  case  falls 
distinctly  within  our  dedslon  In  Vashon 
Fruit  Union  v.  Oodwln  &  Ca,  supra. 
The  Judgment  Is  affirmed. 

MOBBIS,  C.  J.,  and  ^lAIN,  HOLCOMB, 
and  OHADWICE,  JJT.,  concur. 
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8TATB  V.  WHEELEtR.    (Na  18661.) 
Supreme  Court  of  Washington.  Dee.  6,  1016.) 

1.  Adultebt  4s»12— Buhentb—Mabbiaoe. 
Marriage  is  an  essential  element  of  the  of- 
fense of  adultery,  and  marriage  in  fact,  and  not 
by  inference,  must  be  proved. 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Cent.  Dig.  SS  21-27:  Dec.  Dig.  •^12.) 

2.  Adth-tkbt  «8=>12— Bumxnts— M arsia q b— 

jEQviDETTCB. 

Mere  teatimony  of  one  that  he  and  the  wo- 
man with  whom  the  adultery  was  alleged  to  have 
been  committed  had  been  married  by  (me  M.,  who 
was  a  justice  of  the  peace  at  one  time,  does  not 
establish  the  marriage. 

[Ed.  Kote. — For  other  cases,  see  Adultery, 
Cent.  Dig.  SI  24-27;  Dea  Dig.  i8=5»12] 

3.  AoULTEBT  <0=»12~Bleiient»~Mabbiaob— 

EVIDBNCE. 

Where  marriage  is  an  essential  elemmt  of 
the  crime  charged,  it  is  necessary  that  there  be 
Bomc  evidence,  showing  that  the  person  perform- 
ing the  ceremony  was  aathorized  to  perform 
■ueh  fonctums  at  the  time. 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Cent.  Dig.  SS  24^27;  Dec.  Dig.  «=9l2.] 


4.  Cbiminai.  Law  «=^0.—  Aniossxoir  bt 

Counsel— Blbments. 
Mere  casual  statement  by  accused's  counsel 
that  the  person  who,  as  testified  by  tb*  anp- 
poeed  husband,  performed  the  ceremony  be* 
tween  such  witness  end  the  woman  with  whom 
the  adultery  was  alleged  to  have  been  com- 
mitted was  at  coie  time  a  justice  of  the  peace 
is  not  an  admisdoa  that  at  the  time  of  the  al- 
leged ceremony  he  was  competent  to  perform  it, 
since  an  attorney's  admission,  to  bind  his  client, 
must  be  distinct,  formal,  and  for  the  express 
purpose  of  dispensing  with  formal  proof. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  SS  S97,  1254;  Dec.  Dig.  «s» 
410.1 

5.  Cbikikal  Law  4a>752)i— Tbial  Motions 

— DlBECTinO  ACQUITTAI,. 
A  mere  general  motion  to  dismiss  a  prose- 
cution for  adultery  for  insufficiency  of  the  evi- 
dence, Improperly  referred  to  as  a  motion  for 
nmsuit,  uiere  hang  no,  nonsuit  in  criminal  ao* 
tions,  though  treated  as  a  motion  to  direct  ac- 
quittal, is  insufBcient,  for  failure  to  point  out 
in  what  respect  the  evidence  is  insufficient. 

[Ed.  Note.--For  other  cases,  see  Criminal 
I^w,  Dec  Dig.  ^752%.] 

6.  Cbiuinal  «e»76S.  764(1)— Iirsntuonovs— 
iNVAOino  Pbovincb  of  Jubt. 

In  a  prosecution  for  adultery,  a  charge  that, 
"if  from  the  evidence  of  the  opportunity  at  that 
time,  and  from  other  evidence  of  a  disposition 
of  the  parties  to  indulge  in  sexual  Intercourse 
between  themselves,  and  fr<Hn  all  other  facts  and 
circumstances  proven  on  the  trial,  the  jury 
was  satisfied  beyond  a  reasonable  doubt  that 
at  the  time  and  place,  set  out  in  the  information, 
they  had  sexual  intercourse,  then,  this  is  suffi- 
cient" is  erroneous,  in  the  absence  of  evidence 
other  than  inference  of  disposition  to  commit 
the  ofFense,  as  in  violation  of  Const  art.  4,  { 
19,  prohibiting  charges  as  to  facts. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  »  17.?!.  1737, 1742, 1743, 1746; 
Dec.  Dig.  *»7e3.  T64(1).I 

7.  CanniTAZ.  Law  «s9ll72(6)~HABiazBB  Eb- 
BOB— iNSVBUcnoNa— Invaoiho  Pbovincb  or 

Jdbt. 

In  a  prosecution  for  adultery,  the  state 
having  elected  to  rely  on  the  act  alleged  to  have 
been  committed  on  a  certain  date,  mstructions 
which  did  not  specifically  restrict  conviction  to 
that  date  were  nevertheless  not  prejudicial, 
where  th^  could  not  have  misled  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  8150;  Dec;  IMg.  «e»1172(®.] 

Chadwick,  J.,  dissenting. 

Department  1.  Appeal  from  Superior 
Court,  Lewis  County;  A.  E.  Rice,  Judge. 

Arthur  B.  Wheeler  was  convicted  of  adul- 
tery, and  was  denied  new  trial,  and  he  ap- 
peals. Beversed  and  remanded,  with  instruc- 
tions. 

W.  H.  Cameron,  of  Ceatralia,  and  Hay- 
dcai,  Ijanghome  &  Metzger,  of  Tacoma,  tbr 
appellant  O.  A.  Studebaker,  of  Chehalls, 
and  W.  O.  Orlmm,  of  Centralia,  for  the  State. 

MAIN,  J.  The  defendant  In  this  case  is 
charged  with  the  crime  of  adultery.  It  is 
alleged  in  the  information  that  the  crime 
was  committed  on  the  9th  day  of  November, 
1915,  with  one  Louisa  Wlrsdorfer,  who  was 
tbea  the  wife  of  Mathlas  Wlrsdorfer.  At  the 
time  alleged,  Mrs.  Wlrsdorfer  was  living 
separate  and  apart  from  her  husband,  and 
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was  condQcUDg.  in  tlie  dtr  of  Oentralia,  a 
roomlDK  house  known  as  the  Lenox  Hotel. 
From  some  time  early  In  the  month  of  Sep- 
tember, 1915,  until  after  the  offense  Is  al- 
leged to  have  been  committed,  the  def^dant 
was  a  roomer  and  boarder  at  the  hoteL  The 
trial  of  the  defendant,  upon  the  charge  stat- 
ed in  the  information,  resulted  In  a  verdict 
of  guUty.  Motion  for  a  new  trial  being  made 
and  oTemiled,  jadgment  was  entered  upon 
the  verdict,  from  which  this  appeal  is  prose- 
cuted. 

The  first  question  is  whether  the  state  of- 
fered sufficient-  evidence  to  prima  fode  es- 
tablltdi  that  Louisa  Wirsdorfer  and  MathiRS 
Wlrsdorfer  bad  been  prevtonsly  married. 
Mathlas  Wirsdorfer  testified  that  he  and 
Louisa  Wirsdorfer  were  married  in  the  year 
1892  in  the  dty  of  Chehalls.  After  this  gen- 
eral testimony  as  to  marriage  was  offered, 
the  same  witness  testified  as  follows: 

"Q.  Going  back  to  your  marriage  again,  by 
whom  were  you  married?  A.  By  Maaker.  Q. 
Do  you  remember  his  name?  A.  Yes,  sir.  Q. 
His  initials?  A.  Maaker  used  to  be  a  dentist 
here. 

"Mr.  LaDg;bome:  I>r.  E.  A.  Maakir,  he  aeed 
to  be  a  dentist  and  jastice  of  the  peace  here. 
"Court:  I  thinb  I  have  heard  of  him  myself." 

[1 , 2]  No  other  evidence  of  the  marriage, 
nor  of  the  fact  that  E.  A.  Maaker  was  a  Jus- 
tice of  the  peace  at  the  time  the  ceremony  is 
claimed  to  have  been  performed  was  offered. 
From  this  testlmoDy  It  does  not  appear  that 
Maaker  was  a  Justice  of  the  peace  when  It  is 
said  he  performed  the  marriage  ceremony. 
Where  the  charge  is  adultery,  marriage  is  an 
essential  element  of  the  crime.  Remington 
9e  Balliuger's  Code,  {  2457;  Buchanan  v. 
State.  56  Ala.  154;  Banks  v.  State.  96  Ala. 
78.  11  South.  404.  In  such  a  case,  marriage 
in  fact,  as  distinguished  from  one  Inferable 
from  clrcumstaoces,  must  be  proven.  Whar- 
ton's Criminal  Evidence,  vol.  1  (10th  Ed.)  p. 
405 ;  Miner  v.  People,  58  111.  68.  The  reason 
for  this  rule  is  that  a  marriage,  Inferable 
from  circumstances.  Is  based  uiwn  a  pre- 
sumption, and,  in  a  criminal  action,  this 
presumption  is  met  by  the  stronger  presump- 
tion of  the  defendant's  Innocence.  Tbe  law 
upon  this  questira  cannot  be  better  stated 
than  by  quoting  an  excerpt  from  the  opinion 
In  the  case  of  SummerviUe  v.  Suramervllle, 
31  Wash.  411,  72  Pac.  84.  It  was  there 
stated: 

"A  valid  marriage  may  be  presumed  to  exist 
from  general  reputation  among  ttie  acquaintanc- 
es of  the  parties  that  such  is  the  fact,  when  that 
reputation  ia  accompanied  by  their  cohabita- 
tion, and  arises  from  their  holding  themselves 
out  to  the  world  as  occupying  that  relation  to 
which  the  law  refers  when  marriage  is  mention- 
ed. Wallace's  Case,  49  N.  3.  Eg.  530,  25  AU. 
260;  White  v.  White,  82  Cal.  427,  23  Pac.  276, 
7  L.  R.  A.  799:  Murray  v.  Murray,  6  Or.  26; 
Arthur  v.  Broadnsx,  8  Ala.  557,  37  Am.  Dec. 
707;  Underhill,  Evidence,  p.  158.  114.  The 
exception  to  the  rule  that  marriage  may  be  pre- 
sumed from  evidence  of  cohabitation  and  repute 
is  where  a  public  or  criminal  offense  is  involved. 
The  exception  Is  based  upon  the  ground  that 
the  presumption  of  marriage  without  proof  of 
actoal  marriage  cannot  overcome  the  strong^ 


presumption  of  Innocencei  White  v.  White, 
supra ;  State  v.  Hodgskins,  19  Me.  155,  36  Am. 
Dec.  742;  Stewart,  Marriage  and  Divorce,  sec- 
tion 126." 

[S]  Where  marriage  Is  an  essential  ele- 
ment of  the  crime  charged,  it  Is  necessary 
that  there  be  some  evidence  showing  that  the 
person  performing  the  ceremony  was  author- 
ized to  perform  such  functioos  at  the  time. 
Underbill  on  Criminal  Evidence  (2d  Ed.)  p. 
661 ;  State  v.  Hodgskins,  19  Me.  155,  36  Am. 
Dec.  742;  State  v.  Bowe.  61  Me.  171.  In  the 
case  last  dted,  it  was  said : 

"But  we  do  not  think  the  few  words  ottered 
by  Hannah  A.  LittleSeld  amount  to  proof  of  a 
legal  marriage  on  her  ^art.  It  does  not  even 
appear  that  this  marriage  was  solemnized  by 
any  one  *professin^  to  be  ether  *a  justice  of  the 
peace  or  an  codained  w  licensed  minister  of 
the  goapcL    •    •    •  •  •» 

[4]  In  the  present  case,  there  Is  no  evidence 
that  Maaker  was  a  Justice  of  the  peace  at  the 
time  the  ceremony  was  performed.  It  is 
claimed,  however,  that  the  statement  of  coun- 
sel for  the  defendant,  as  appears  in  the  ex- 
cerpt from  the  record,  above  quoted,  amounts 
to  an  admission  that  Maaker  was,  at  the 
time  of  Die  marriage,  a  Justice  of  the  peace. 
The  statement  of  counsel  does  not  admit  that 
Maaker  was  a  Justice  of  the  peace  at  the 
time,  and  was  not  made  as  an  admission. 
It  was  a  mere  voluntary  statement,  suggest- 
ing that,  at  one  time,  Maaker  was  a  dentist 
and  a  Justice  of  the  peace.  An  admission, 
by  an  attorney,  to  be  binding  upon  his  client, 
must  be  distinct  and  formal,  and  made  for 
the  express  purpose  of  dispensing  with  the 
formal  proof  of  some  fact  at  the  trial.  Oreen- 
leaf  on  Evidence,  vol.  1  (16th  Ed.)  j  186; 
Encyclopedia  of  Evidence,  vol.  1,  p.  561: 
Treadway  v.  S.  O.  &  St  P.  R.  Co.,  40  Iowa. 
526;  Davidson  v.  Glfford,  100  N.  O.  18,  6  S. 

E.  7ia 

[5]  The  case  of  State  v.  Nelson,  39  Wash. 
221,  81  Pac.  721.  is  distinguishable.  There 
the  testimony  offered  tended  to  show  a 
marriage  by  a  minister  of  the  gospel.  But, 
even  though  the  marriage  was  not  sufficiently 
proven.  It  does  not  follow.  In  this  case,  that 
the  action  now  should  be  ordered  dismissed. 
At  the  conclusion  of  the  state's  case,  the  de- 
fendant moved  that  the  action  be  dismissed 
upon  the  grounds  "that  the  evidence  Is  total- 
ly Insufficient  to  Justify  the  submission  of  the 
case  to  the  Jury.  •  *  • "  This  motion 
does  not  Invite  the  court  to  direct  a  verdict 
of  acquittal,  but  Is,  In  form,  a  motion  for 
dismissal,  and  Is  referred  to  in  the  briefo 
as  a  motion  for  nonsuit.  In  State  v.  Hyde, 
22  Wash.  551,  61  Pac.  719,  It  was  said: 

"There  can  be  no  nonsuit  in  a  criminal,  as  in 
a  civil,  case.  Bishop,  Mew  Criminal  Procedore, 
§  9^.  The  proper  practice  is  to  ask  the  oout 
to  direct  an  acqnittaL" 

Treating  the  motion,  notwithstanding  its 
form,  as  a  motion  addressed  to  the  court  to 
direct  an  acquittal,  tt  was  yet  insufficient, 
because  it  nowhere  pointed  out  wherein  the 
evidence  was  insufficient,  but  was  a  geoeral 
challenge  of  the  suffictem^  thereof.   In  mo- 
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tlons  of  this  character,  tbe  attention  of  the 
court  should  be  directed  to  the  precise  point 
made,  and  cbe  grounds  therefor.  Quotlns 
further  from  the  Hyde  Case  on  this  qnestTon, 
it  Is  said: 

"This  motion  la  a  general  one,  and  oal^  chal- 
lenges the  g^eral  sufficiency  of  the  evidence; 
that  is,  says,  in  effect,  there  is  a  total  failure 
oC  evidence.  Upon  a  motion  of  this  kind,  tbe 
<»i1t  qnesUon  raised  is  whether  there  is  any 
eiiclence  tending  to  prove  the  crime  diarged, 
not  whether  the  evidence  fails  in  some  particular 
matters.  Tiie  record  fails  to  disclose  that 
the  objectlML  to  tbe  evidence  in  tbe  particular 
matter,  as  to  the  kind,  amount,  and  value  of 
money,  was  called  to  the  attention  of  tbe  courlu 
and  m  a  case  of  this  kind  the  motion  should 
direct  the  attention  of  the  court  and  opposite 
counsel  to  the  precise  point  made  and  the 
crounds  therefor." 

The  obJectloDs  made  to  the  Instructions 
will  next  be  noticed. 

[6]  InstructioQ  No.  3  concluded  with  this 
sentence: 

"If  from  the  evidence  of  the  opportunity  at 
tbat  time,  and  from  other  evidence  of  a  disposl- 
tfon  of  the  parties  to  indulge  in  sexual  inter- 
course between  themselves  and  from  all  other 
facts  and  circumstunces  proven  on  tbe  trial  you 
are  satisfied  beyond  a  reasonable  doubt  that  at 
the  time  and  place,*  set  out  in  the  information, 
they  had  sexual  Intercourse  then  this  la  soffi- 
dent" 

There  was  another  instruction  of  similar 
Import  In  the  quoted  part  of  the  Instruc- 
tion, the  court,  In  effect,  told  the  jury  that 
tliere  was  "evldoice  of  a  dlf^wsltlon  of  the 
parties  to  indulge  In  sexual  Intercourse  be- 
tween themselves."  There  Is  no  direct  evi- 
dence which  Aows,  or  tends  to  show,  a  dis- 
position of  tbe  parties  to  indulge  In  sexual 
Intercourse  between  themselves.  It  may  be 
that  there  was  evidence  from  which  the  jury 
bad  a  right  to  infer  such  disposition.  Had 
the  cotut  told  tbe  jury  that  If  they  found 
from  the  evidence  that  the  parties  had  a  dls- 
IMsltion  to  indulge  In  sexual  Intercourse  be- 
tween themselves,  this  fact  should,  with  all 
the  other  evidence  in  the  case,  be  cmsider- 
«d  in  determining  the  guilt  or  innocence  of 
the  accused,  a  different  question  would  be 
presented.  Tbe  way  the  Instruction  reads, 
the  Jury  could  ncft  well  have  understood  It 
•differently  than  that.  In  the  o^nlon  of  the 
court,  there  was  direct  evMence  of  such  dis- 
position. So  Instructing  the  jury  was  an  en- 
croachment upon  section  1^  art  4,  of  the 
-ConstltntUm  of  thU  statsi  and  was  therefore 
reversible  error. 

[7]  It  la  also  claimed  that  error  was  com- 
muted In  UiOlBS  to  Instruct  the  Jury  with 
sofBdent  deflnlteness  that  unless  they  found 
tbe  act  charged  to  have  been  committed  on 
the  9th  day  of  November,  1916.  the  verdict 
should  be  one  of  acqolttaL  Daring  tte  trial, 
tbe  state  elected  to  ask  for  a  conviction  on 
auxount  of  the  act  diarged  to  have  been  com- 
mitted upon  the  date  mentioned.  While  the 
Instructions  In  this  regard  are.  possibly,  not 
as  definite  as  they  should  have  been,  yet, 
when  the  entire  charge  Is  read.  It  does  not 


seem  that  tbe  jnry  could  have  beat  misled 
thereby,  or  misunderstood  the  court's  mean- 
ing. The  other  errors  assigned  are  such  as 
are  not  Ukely  to  appear  upon  anotber  trial 
of  the  cause,  and  for  that  reason  will  not  be 
here  reviewed. 

Tbe  Judgment  will  be  reversed,  and  Ibe 
cause  remanded,  with  direction  to  the  su- 
perior court  to  grant  a  new  trlaL 

MORBIS,  O.  J.,  and  PABKEB  and  EL- 
LIS, JJ.,  concur. 

CHADWICK,  J.  (dissenting).  This  case  is 
distinguishable  from  the  case  of  State  v. 
Hyde.  The  objection  was  "called  to  the  at- 
tention of  the  court,"  and  no  purpose  could 
be  served  by  repeating  It  at  tbe  time  of  mak- 
ing the  motion  at  the  dose  of  the  testimony. 
The  testimony  fiilled  In  a  material  particu- 
lar, and  defendant  should  have  been  acquitted. 


(»  Wuh.  E13) 
WATSON  V.  WATSON  et  aL   (Na  18211.) 

(Supreme  Court  of  Washliurton.   Dec  6,  1916.) 

1.  JUBT  4=^14(1)— Olauc  aoainst  Bstati— 

Statute. 

In  an  action  by  the  alleged  widow  of  a 
decedent  seeking  to  nave  one-half  of  his  proper- 
^  set  off  to  her,  certain  other  property  as- 
signed to  her  in  her  separate  right,  to  enjoin  tbe 
executors  from  their  management  of  the  estate, 
and  to  quiet  her  title,  the  question  of  marriage 
upon  which  the  plaintiff's  right  depended  was 
for  the  court,  ana  plaintiff  was  not  entitled  to  a 
jury  trial  under  Rem.  &  BaL  Code,  {  314,  pro- 
viding therefor  as  to  an  Issue  of  fact  in  an  ac- 
tion for  the  recovery  of  money  and  specific  real 
and  personal  property. 

[Ed.  Note.— For  other  cases,  see  Jnry.  Gent. 
Dig.  H  66,  72.  ^,  83;  Deel  Dig.  «»14(1).] 

2.  JuBT  «=»14(1)— Right  to  Tbiai  bt— Soft 
IN  Equity. 

Action  by  the  alleged  widow  of  a  decedent, 
asking  to  have  set  aside  to  her  one-half  of  all 
the  decedent's  real  and  personal  property,  to 
have  certain  other  property  assigned  to  her  in 
her  separate  right,  to  restrain  the  executors' 
management  of  tbe  estate,  and  to  quiet  title,  in- 
vc^ving  an  account  as  to  the  proceeds  and  In- 
crease of  her  property  during  more  than  SO 

Kears,  and  a  determination  whether  the  accnmu- 
ition  claimed  by  the  executors  was  partly  due 
to  her  personal  efforts  and  to  her  advancements, 
aud  to  have  her  title  quieted,  wherein  the  defend- 
ants sought  to  have  their  title  Quieted,  was  an 
action  of  equitable  cognizance  witliin  Rem.  & 
Bal.  Code,  I  S16,  and  properly  triable  by  tbe 
court 

[Ed.  Note.— For  other  cases,  see  Jury.  Cent. 
Dig.  fit  66,  72.  81,  8S ;  Dec.  lAg.  «»14(i).] 

Department  1.  Appeal  from  Superior 
Court,  Kittitas  County;  Ralph  ECauffman, 
Judge. 

Action  by  Margaret  Watson  against  Ben  F. 
Watson  and  others,  with  cross-coniplalnt  by 
defendants.  Judgment  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

G.  K.  Brown,  ot  Ellensbnrg,  and  Martin  & 
Jesseph,  of  Davenport,  for  appellant  Hovey 
&  Hale,  of  Ellensbnrg,  for  respondents. 
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FUIiLERTON,  J.  James  Watson  died  on 
October  16,  1913,  leaving  an  estate,  consist- 
ing of  real  and  personal  property  of  the  es- 
timated value  of  some  $50,000.  By  a  nonin- 
tervention will  he  divided  his  estate  among 
certain  relatives,  bequeathing  also  to  an  In- 
dian woman,  known  as  Margaret  Watson, 
with  whom  he  bad  lived  for  about  33  years, 
$1,000  In  ca^  and  a  yearly  allowance  of  $250 
during  her  life.  After  the  expiration  of  tbe 
period  for  filing  claims,  and  when  tbe  estate 
was  ready  for  distribution,  the  Indian  wo- 
man, claiming  as  the  widow  of  Watson,  be- 
gan an  action,  seeking  to  have  set  aside  to 
her  as  tbe  wife  of  tbe  decedent  one-half  of 
all  the  real  estate  and  itersooai  property 
above  referred  to.  She  also  asked  that  cer- 
tain other  property  be  assigned  to  her  in  her 
separate  right,  that  the  executors  named  in 
the  Donlntervention  will  be  restrained  from 
further  proceeding  with  tbe  control  and 
management  of  such  property,  and  ttiat  her 
'title  thereto  be  quieted.  The  defendants  by 
tbelr  answer,  in  addition  to  dralala  and  an 
affirmative  defense,  set  up  a  cross-complaint, 
to  the  effect  that  the  plaintUTs  claim  eonstl> 
tuted  a  cloud  on  their  title,  and  prayed  that 
their  title  be  quieted.  The  action  was  tried 
to  the  court  sitting  without  a  Jury,  and  re- 
sulted In  a  Judgment  again^  tbe  plaintiff, 
in  which  the  title  to  the  property  of  the  es> 
tate  was  quieted  In  the  executors.  The 
plaintiff  appeals. 

[1,2]  The  first  error  assigned  la  the  re- 
fusal of  the  court  to  grant  tbe  demand  made 
for  a  Jury  trial.  Tbe  appellant  contends  that 
the  action  Is  one  at  law;  that  It  presents 
an  issue  of  fact  for  the  recovery  of  money 
and  spedflc  real  and  personal  property, 
which,  under  Rem.  &  Bal.  Code,  S  314,  Is  re- 
quired to  be  tried  by  Jury,  unless  a  Jury  be 
waived.  But  plaintiff's  right  to  the  real  and 
personal  property  In  dispute  is  altogether  de- 
[wndent  upon  the  primary  issu6  as  to  wheth- 
er or  not  she  was  the  legal  wife  of  the  de- 
cedent That  relationship  Is  alleged  and  de- 
nied, and  Is  the  very  foundation  of  the  ac- 
tion. Tbe  chief  question  being  that  of  mar- 
riage, It  was  one  properly  for  tbe  court  to 
determine.  But,  more  than  this,  the  action 
Is  one  of  equitable  cognizance  as  disclosed  by 
the  pleadings.  Both  appellant  and  respond- 
ents demand  relief  that  can  only  be  awarded 
In  an  action  of  equitable  cognizance ;  a  part 
of  appellant's  relief  demanded  involved  an 
acconutU^  as  to  the  proceeds  and  Increase  of 
her  property,  covering  a  period  of  more  than 
30  years'  time,  and  the  plaintiff  also  sets  up 
that  ttie  accumulation  of  property  claimed 
by  the  executors  was  partly  due  to  her  per- 
aaoal  efforts,  as  well  as  to  her  advancement 
of  funds,  and  that  the  executors  are  dissipat- 
ing the  property  of  the  estate,  and  will  con- 
tinue such  acts  unless  restrained.  This  clear- 
ly presents  an  action  of  equitable  cf^nbEance. 
We  think  the  prindpal  question  Involved  la 
the  same  as  that  preswted  in  Enos  v.  Hamb- 
lesi,  78  Wash.  683,  140  Pac.  675,  where  we 


held  that  an  action  seeking  to  establish  plain- 
tiff's right  as  widow  of  a  decedent  was  an 
equitable  one.   We  there  ^^Id: 

"The  estate  in  this  case  la  in  the  possession 
of  the  executor.  The  property  in  his  possession 
is  a  trust  fund:  First,  for  tne  payment  of  the 
costs  and  expenses  of  administration ;  and.  sec- 
ond, to  be  distributed  to  tbe  persons  lawfully 
entitled  thereto.  A  person  clnimiDR  to  be  an 
heir  or  a  community  owner  of  the  estate  must 
establlGh  his  claim  at  some  place  in  the  pro- 
ceediogs,  and,  when  established,  they  are  en- 
titled to  the  distribution  which  the  law  au- 
thorizes. In  order  to  establish  a  right  to  the 
estate  as  distributee,  the  proceeding  must  neces- 
sarily, we  think,  be  an  equitable  one,  and  falls 
within  the  provisions  of  Kern.  &  Bal.  Code,  f 
315  (P.  C.  SI,  f  207),  above  quoted." 

Tbe  appellant  seeks  to  distinguish  the  case 
cited  from  this  one  on  the  ground  that  tbe 
former  was  an  application  In  tbe  probate  pro- 
ceedings to  establish  claimant's  status  as 
wife  of  decedent  In  order  to  fix  ber  right  to 
distribution,  while  tbe  present  case  Is  an  in* 
depeudi^nt  action  to  determine  appellant's 
rights  in  a  decedent's  estate  which,  by  rea- 
son of  the  nonintervention  will,  has  never 
been  In  the  custody  of  the  court.  But  the 
object  in  both  actions,  the  Enos  Case  and 
this  one,  was  to  fix  plaintiff's  status  as  the 
wife  of  decedent,  as  the  basis  of  any  claim 
of  right  to  share  in  the  estate,  and  this  we 
hold  Is  an  action  of  equitable  cognizance. 

From  tbe  evidence  deduced  at  the  trial  the 
court  made  findings  of  t&ct,  to  the  effect  that 
the  decedent,  James  Watson,  came  to  the 
territory  of  Washington  about  the  year  1876^ 
and  took  up  bis  residence  In  what  Is  now  tbe 
county  of  Kittitas ;  that  be  resided  within 
e  few  miles  of  what  Is  now  the  city  of  El- 
lensburg  from  the  summer  of  1877  until 
about  the  year  1909,  when  be  went  to  Oka- 
nogan county,  where  he  lived  most  of  the 
time  until  his  deatb  on  October  16,  1913; 
that  decedent  left  a  will  in  wlil<^  appeU 
lant  was  granted  a  legacy  of  $1,000  and  an 
annuity  of  $250,  and  further  legacies  to  the 
other  respondents  in  this  action,  other  than 
the  defendant  James  Ramsay,  one  of  the  ex- 
ecutors; that  tbe  ^^ill  was  admitted  to  pro- 
bate In  Kittitas  county,  Wash.,  on  the  11th 
day  of  November,  1913,  anil  the  year's  notice 
to  creditors  given,  the  time  for  presentUig 
claims  expiring  about  November  13,  1914; 
that  tbe  inheritance  tax  was  paid  to  th« 
state,  and  that  tbe  executors  are  now  han- 
dling the -property  of  the*  estate,  the  will  be- 
ing what  is  known  as  a  nonlnterv^tlon  will 
under  tbe  laws  of  this  state.  It  further 
found  that  at  tbe  time  of  Watson's  death  all 
his  property  was  situate  in  Kittitas  county, 
exc^t  some  horses  and  cattle  of  tbe  value 
of  about  $600,  which  he  had  with  him  In 
Okanogan  county;  that  his  property,  in  ad- 
dition to  the  horses  and  cattle,-  consisted  <^ 
$6,000  depoEdted  in  a  bank,  160  acres  of  land 
acquired  by  him  by  purchase  In  the  year 
1877,  160  acres  wbl<A  he  acquired  under  the 
homestead  laws  of  the  United  States,  a  40- 
acre  tract  vblch  he  purchased  In  ISO^  150 
shores  of  stock  in  the  BUensbarg  Water 
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Company,  and  5  shares  In  the  Bull  Ditch 
Company,  all  of  which  Is  needed  to  procure 
water  for  the  irrigation  of  the  land.  l%e 
court  also  found  that  In  about  the  year  1885 
the  decedent  commenced  living  with  the  ap- 
pellant, and  from  that  time  on  kept  her  at 
his  house,  where  she  performed  the  ordinary 
duties  of  a  housekeeper;  that  there  never 
was  any  ceremonial  marriage  between  de- 
cedent and  appellant;  that  they  were  never 
married,  but  that  decedent  was  what  was 
known  as  a  "squaw  man,"  and  was  so  reput- 
ed In  the  community  where  be  and  appel- 
lant resided;  that  decedent  at  the  time  ap- 
pellant took  up  residence  with  blm  was  pos- 
sessed of  a  considerable  quantity  of  horses, 
a  portion  of  which  was  afterwards  traded 
for  cattle;  that  all  of  the  property  at  present 
belonging  to  decedent's  estate  consists  of 
property  which  the  decedent  owned  prior  to 
beginning  cohabitation  with  aj^KlIant,  or  is 
the  proceeds  or  natural  mhancement  In  val- 
ue oi  such  property,  save  a  bequest  of  $2,- 
000,  which  decedent  received  from  the  estate 
of  8  deceased  brother;  that  at  the  time  ap- 
pellant went  to  live  with  decedent  she  was 
the  owner  of  about  80  Indian  ponies  and 
some  20  head  of  cattle,  wbUA  she  always 
kept  separate  from  the  property  of  decedent, 
each  of  them  employing  seiiarate  brands  for 
tbeii  own  live  stock ;  that  there  Is  no  satis- 
fftctory  proof  that  decedent  ever  received  any 
portion  of  the  proceeds  of  the  sale  of  any 
property  belonging  to  appellant;  that  the  ez- 
ecvtors  of  decedeut's  estate  have  paid  appel- 
lant the  sum  of  $325  on  account  of  sums  due 
her  under  the  will,  and  have  at  all  times 
been  ready  and  willing  to  pay  over  the  sums 
provided  for  appelant  imdw  the  wllL 

Aa  concliisious  of  law  the  court  found  that 
apiwllant  was  not  the  wife  of  decedent, 
James  Watsim,  and  that^  «vea  if  there  had 
been  a  marriage  between  them,  all  of  the 
invperty  now  comprised  in  the  decedent's 
estate  is  the  squirate  proper^  of  such  dece- 
dent, and  Its  dlsposltloa  governed  by  his 
will;  that  appellant  la  not  entitled  to  re- 
cover; that  respondents  are  entitled  to  a 
decree,  quieting  tlUe  to  all  the  property  be- 
longing to  the  estate  of  James  Watson,  de- 
ceased, and  ttiat  appellant  has  no  Interest 
therein. 

The  appellant  excepts  to  the  foregoing 
findings  of  fact  as  being  contrary  to  the  evi- 
dence introduced,  and  to  the  conclusions  of 
law  as  not  supported  by  the  evidence,  the 
findings  in  the  case,  nor  the  law  applicable 
thereto.  It  would  subserve  no  useful  pur- 
pose to  review  the  evidence.  We  have  care- 
fully examined  it,  and  are  satisQed  that  it 
supports  the  findings  by  a  strong  preponder- 
ance. It  seems  also  too  clear  to  require  ar- 
gument that  the  findings  support  the  con- 
clusions of  l^w  and  the  decree  founded 
thereon. 


The  Judgment  should  be  affirmed;  and  it 
is  so  ordered. 

MORRIS,  a  J.,  and  MOUNT,  OHABWICK, 
and  ELLIS,  JJ.,  concur. 


(93  Wash.  499) 
STATE  v.  BONHAM.   (No.  13082.) 
(Supreme  Court  of  Waaliington.    Dec  5,  1916.) 

1.  CONSTITUTIONAI,  LaW  «=364— PHTSrciANS 
ANO  SUBQEONS  «S92— LeQISLATIVB  PoWEB— 
DELEOAXION  —  QUALIFXCATIOH  0'  PUXSI- 
CXARS. 

Rem.  &  BaL  Code,  SS  8386-8407,  regulating 
practice  of  medicine,  are  constitutional,  alttiough 
section  ^01  provides  that  la  order  to  secure  a 
certificate  to  practice  medicine  the  applicant 
muat  be  a  graduate  of  a  medical  school  whose 
requiremeuts  are  not  lees  than  those  prescribed 
!  by  the  Association  of  American  Colleges  for  that 
\  ;ear ;   such  provisions  not  granting  legislative 
;  functions  to  the  association. 
1    [Ed.  Note.— For  other  cases,  see  Constitutional 
I  Law,  Gent  Dig.  U  91,  92;  Dec.  Dig.  «»>64; 
,  Phrsiciaua  and  Surgeons,  Cent.  Dig.  |  2 ;  Dec 
Dig.  ^2.] 

:  2.  CoNBTmmoNAi.  Law  *=>70(3)  —  JuniouL 
Functions— Wisdom  of  Lboislation. 

!  The  wisdom  of  a  le^slative  restriction  on 
the  right  to  procure  a  certilicate  to  practice  medi- 
cine and  surgery  ia  a  question  for*  the  Legisla- 
ture and  not  for  the  court 

I    [Ed.  Note.— For  other  cases,  see  Constitutional 

:  Law,  Cent  Dig.  |  131 ;  Dec.  Dig.  «:»70(3).] 

3.  CONSTITDTIONAI.  LaW  ^»43(2)— RiQHT  TO 
I    Raise  Constitutiokal  Qotstion. 

j  Defendant  having  applied  for  and  received  a 
certificate  to  practice  osteopathy,  upon  being  pros- 
ecuted for  practicing  medicine  and  surgery  with- 
out a  certincate,  cannot  complain  of  the  unconsti- 
tutionality of  the  provision  of  the  statute  re- 
stricting the  right  to  secure  a  certificate  to  prac- 
tice medicine  and  surgery,  where  such  restric- 
tion does  not  render  the  whole  act  invalid. 

lEA.  Note.— For  other  cases,  see  Constitutional 
Uw.  Cent  Dig.  S  41;  DecDig.  «=»43(2).] 

4.  Statutes  «=»64(2)— Pabtial  iNVAUonr. 

I  Such  provision  is  severable  from  the  remain- 
'  der  of  the  statute,  and,  if  invalid,  conld  be  re- 
jected without  affecting  other  provisions  of  the 
act 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Gent  Dig.  fS  59, 105 ;  Dec.  Dig.  «»&4(2).] 

5.  Phtsicians  and  Suroeoits  4s»5(4)— Pbao- 
tice  of  "Osteopatht"— Right  to  Pebtobk 

SUBOICAL  OfEBATIONB. 

'  Under  Rem.  &  Bal.  Code,  SS  8386-8407.  reg- 
ulating the  practice  of  medicine,  a  graduate  of  a 
collefie  of  osteopathy  authorized  to  prnctice  oste- 
opathy was  not  authorized  to  administer  anes- 
thetic and  cut  out  a  patient's  tonsils  with  a 
knife,  such  treatment  not  falling  within  the  term 
"osteopathy"  at  the  time  of  the  passage  of  the 
statute,  which  was  then  understood  not  to  sanc- 
tion the  internal  administration  of  medicines  or 
the  surgical  use  of  the  knife  aa  a  means  for  cur- 
ing disease. 

[Eil.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  S  5  ;  Dec.  Dig.  0=5(4). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Osteopathy.] 

I  Departmeut  1.  Appeal  from  Superior 
Court.  King  County ;  J.  T.  Ronald,  Judge. 

Clyde  L.  Bonham  was  convicted  of  prac- 
ticing medicine  and  surgery  without  a  prcqpi 
er  certificate,  and  appeals.  Affirmed. 
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Charles  H.  Bftller,  of  Seattt^  for, appel- 
lant ^fred  H.  Lundln,  W.  F.  Uder,  and 
Jos^  A.  Barto,  all  of  Seattle,  for  the  State. 

FULLERTON.  J.  The  defendant.  Clyde 
L.  Bonham,  was  convicted  ot  the  crime  of 
practicing  medldne  and  sorgery  within  King 
cotinty,  state  of  Washington,  witbont  a  cer- 
Uflcate  from  the  board  of  medical  examiners 
of  the  state  anthorbdng  him  so  to  do^  and 
sentenced  to  pay  a  fine  of  $1,  together  with 
the  cost  of  the  prosecution.  From  the  con- 
viction and  sentence  he  appeals. 

The  cause  was  tried  before  the  lower  court 
npon  an  agreed  statement  of  facts.  Tba 
statement  shows  that  the  appellant,  at  the 
time  named  in  the  information,  was  the 
holder  of  a  valid,  unrevcAed  certiflcate.  Is- 
sued to  him  by  the  board  ot  medical  aamin- 
ers  of  the  state  of  Washington,  authorizing 
him  to  practice  osteopathy  In  such  state,  but 
was  not  the  bolder  of  any  of  the  other  forms 
of  certificates  the  medical  board  Is  author- 
ised to  Issue,  and  was  entitled  to  practice 
medldne  and  surgery  in  the  state  of  Wash- 
ington only  In  such  manner  as  his  certiflcate, 
authorizing,  him  to  practice  osteopathy,  en- 
titled blm  so  to  do;  that  on  the  day  named 
In  the  information  one  Ray  Johnson  aji^lled 
to  the  appellant  to  be  treated  for  a  diseased 
condition  of  the  tonsils;  that  the  appellant 
thereupon  undertook  bis  treatment,  and  in 
the  course  thereof  administered  to  him  "an 
anesthetic,  to  wit,  ether,  and  then  and  there, 
removed  the  tonsils  of  the  said  Ray  Johnson, 
by  placing  a  snare  around  each  of  said  ton- 
sils, and  then  and  there  cutting  out  said  ton- 
sils with  a  knife,  •  •  •  and  then  and 
there  administered  to  the  said  Ray  Johnson 
medicine,  to  wit,  styptldn  •  •  • " ;  that 
the  method  employed  was  the  only  method 
for  removing  the  tonsils,  and  the  method 
used  "was  the  only  method  In  which  the  said 
Bonham  received  Instruction"  for  the  removal 
of  diseased  tonsils.  The  stipolation  further 
shows  that  the  appellant  matriculated  in  the 
Los  Angeles  College  of  Osteopathy,  of  Los 
Angeles,  Gal.,  in  January.  1906,  and  graduat- 
ed therefrom  In  June,  1008,  after  having  com- 
pleted the  courae  of  study  prescribed  by  such 
college.  It  Is  shown,  also,  that  the  college 
named  was  a  legally  diartered  college  of  os- 
teopathy, requiring  actual  attendance,  and 
tiaving  a  course  of  instruction  of  more  than 
20  months. 

The  statutes  of  this  sUte,  regulating  the 
practice  of  treating  the  atdc  and  afilicted 
(Rem.  &  Bal.  Code,  U  8386-8407),  provide  for 
the  appointmeat  of  a  board  of  medical  ex- 
aminers consisting  of  nine  members,  five  of 
whom  must  be  chosen  from  the  regular  pro- 
fessl<Hi,  two  from  the  homeopathic  profes- 
sion, and  two  from  the  osteopathic  profes- 
sion. The  board  Is  given  power  to  issue  cer- 
tificates to  those  entitled  to  practice  the  heal- 
ing art,  and  practicing  such  art  without 
holding  such  a  certiflcate  la  made  a  misde- 


meanor.  The  board  has  authority  to  tssoa 

three  forms  of  certiflates: 

"First,  a  certificate  aothorizfng  the  holder 
thereof  to  practice  medicine  and  surgery:  sec- 
ond, a  certificate  authorizing  the  holder  thereof 
to  practice  osteopathy;  thitd,  a  certificate  ao- 
thorising  the  holdw  thereof  to  practice  any  other 
system  or  mode  of  treadng  die  sick  or  dieted 
not  referred  to  in  this  section.'* 

In  order  to  procure  a  certiflcate  to  prac- 
tice medldne  and  suivery  applicants  mnst 
present  to  tbe  board  **&  dU>loma  issued  by 
some  legally  dutrterad  medical  school,  the 
requtremmts  ot  whldi  shall  have  beoi  at 
the  time  of  granting  such  diploma  In  no  par^ 
tlcnlar  less  than  those  prescribed  by  the  As- 
sodatitm  of  American  Medical  Colleges  for 
that  year."  together  with  certain  prescribed 
preliminary  and  extraneous  proofo;  sodk,  for 
examine,  as  that  the  applicant  la  of  good 
moral  diaracter,  and  that  the  diploma  was 
not  obtained  by  fraud.  To  obtain  a  certifi- 
cate to  practice  osteopathy  the  applicant  la 
required  to  present  a  diploma  from  "a,  legal- 
ly chartered  college  of  osteopathy,  having  a 
course  of  at  least  twenty  months,  requiring 
actual  attendance,  and  after  1909.  of  ttarea 
years  of  nine  months  eadi,"  together  with 
proofs  similar  to  those  ot  the  applicant's 
first  mentioned.  An  applicant  for  a  certifi- 
cate to  practice  any  mode  or  system  of  heal- 
ing the  side  or  afflicted  is  required  to  file  a 
diploma  from  a  legally  chartered  college  of 
the  system  or  mode  of  treatment  which  the 
applicant  claims  or  intends  to  follow.  In  ad- 
dition to  the  foregoing  requirements,  all  ap- 
plicants for  certificates  must  be  personally 
examined  by  the  board  as  to  their  qualiflca* 
tions  in  tbe  "following  fundamental  subjects, 
to  wit:  Anatomy,  histology,  gynecology, 
pathology,  bacteriology,  chemistry  and  toxi- 
cology, physiology,  obstetrics,  general  dla^ 
nosla  and  hygiene."  Examinations  In  each 
subject  shall  consist  of  not  less  than  ten 
questions,  "none  of  which  shall  relate  to 
treatment.*'  Under  the  penalty  ot  a  misde- 
meanor the  act  makes  it  Incumbent  on  hold- 
ers of  certificates  to  "use  no  deception  in  tbe 
use  of  titles  of  his  or  her  mode  of  treating 
tbe  sick,  but  shall  use  such  titles  as  are  des- 
ignated by  his  or  her  diploma;  or  those  not 
having  a  diploma  shall  use  only  such  title  as 
he  or  she  holds  license  to  practice."  It  is 
provided  also  that  the  act  shall  not  be  con- 
strued so  as  to  discriminate  against  any 
particular  school  of  medicine  or  surgery,  or 
against  osteopathy  or  any  system  or  mode 
of  treating  the  sick  or  afflicted,  or  so  as  to 
Interfere  in  any  way  with  the  practice  of 
religion,  or  be  held  to  regulate  any  kind  at 
treatment  by  prayer.  The  statute  offers  no 
definition  of  medicine  and  surgery,  or  of  os- 
teopattiy,  or  of  other  modes  of  treatment 
mentioned  for  which  certificates  to  practice 
may  be  issued,  nor  does  It  undertake  to  pre- 
scribe specifically  wimt  mode  of  treatment 
the  holders  of  the  various  certificates  may 
employ  In  their  practice. 
[1]  The  appellant  asaaHa  tbe  Judgment  ot 
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conrlctioa  pronoanced  against  him  on  two 
special  grounds:  First  that  the  act  Is  nn- 
coQStitutlonal ;  and,  secood,  that  his  certifi- 
cate entitles  him  to  employ  for  the  treat- 
ment of  diseased  tonsils  the  methods  em- 
ployed by  him  in  the  treatment  of  the  dis- 
eased tonsils  of  the  patient  mentioned  in  the 
information. 

The  first  objection  needs  no  extended  dis- 
cussion. The  question  has  been  twice  before 
this  court  with  reference  to  this  particular 
act;  first  In  the  case  of  State  t.  Greiner,  63 
Wash.  46,  114  Pac.  897,  and  later  in  the  case 
of  SUte  T.  Pratt,  80  Wash.  96,  141  Pac  318. 
in  each  of  which  the  constitutionality  of  the 
act  was  sustained  as  being  within  the  police 
powers  of  the  state.  The  appellant's  learned 
counsel,  however,  suggests  a  reason  for  hold- 
ing the  act  unconstitutional  not  suggested  in 
the  arguments  in  the  cases  cited,  and  this  it 
may  be  well  to  apectflcally  nollce.  The  ob- 
jection, stated  In  the  language  of  connael.  Is 
this: 

"When  the  Legislature  of  1909  incorporated  in 
uction  8391  of  the  act  tiie  following  language: 
la  order  to  procure  a  certificate  to  practice  med- 
idne  and  surgery  the  applicant  for  such  eertifi' 
cata  must  file  with  said  board,  at  least  two  weeks 
prior  to  the  regular  meeting  thereof,  satisfactory 
testimonials  of  good  moral  character,  and  a  di- 
ploma issued  by  some  legally  chartered  medical 
school,  the  requirements  of  which  shall  have  been 
at  the  time  ox  granting  such  diploma  in  no  par- 
ticular less  than  those  prescribed  by  the  Associ- 
ation of  Ajnerican  Colleges  for  that  year*— 'they 
granted  to  the  American  Medical  Association,  a 
nonluislatiTe  body  outside  of  the  state,  legisla- 
tive  functions,  and  by  so  doing  aimed  to  estab- 
lish a  medical  hierarchy,  which  would  control 
the  people  from  birth  to  death.  The  bureaucrat- 
ic rule  wliich  it  hoped  to  secure  by  the  passage 
of  that  section  is  un-American  in  principle  and 
deqMtie  in  qiirit.  It  is  monopolisdc  and  ^an- 
nieal  in  the  moat  (rflen^Te  sense  of  those  tmns." 

[f]  But  we  think  It  manifest  that  the 
clause  quoted  by  counsel  cannot  bear  the  con- 
struction he  places  upon  It.  By  this  clause 
the  Legislature  granted  legislative  functions 
to  no  one.  It  simply  defined  the  medical 
schools  from  which  an  applicant  to  practice 
medicine  and  surgery  in  the  state  must  pro- 
duce a  diploma  before  a  certificate  authoriz- 
ing him  to  do  so  can  be  Issued  to  him.  The 
restriction  may  or  may  not  be  a  wise  one, 
but  this  is  a  question  for  the  Legislature 
and  not  for  the  courts.  With  the  courts  the 
question  Is  one  of  the  power  of  the  Legisla- 
ture to  Impose  the  restriction,  and  we  see 
no  reason  to  question  it 

[S]  Again,  we  think  the  restriction  Is  not 
one  of  which  the  appellant  can  be  heard  to 
complain.  He  Is  tn  no  manner  affected  by  It 
He  applied  for  and  received  a  certificate  to 
practice  osteopathy,  and  Is  entitled  to  prac* 
tice  that  profession  in  the  manner  and  to  the 
extent  the  certificate  permits. 

[4]  It  may  be  that  shonld  it  be  held  that 
this  particular  clause  was  unconstitutional, 
and  that  it  so  far  permeated  the  act  as  to 
render  it  r<AA  In  its  raitlrety,  the  appellant 
would  be  entitled  to  an  acquittal  for  the 


want  of  a  statute  on  wh*ch  to  base  the  pros- 
ecution. But  the  statute  was  enacted  in  the 
interest  of  the  public.  It  was  for  the  pro- 
tecUon  of  the  people,  and  is  not  to  be  held 
unconstitutional  as  a  whole  because  of  the 
Insertion  of  an  unconstitutional  restriction, 
unless  no  other  alternative  is  presented.  It 
Is  our  opinion  that  we  would  not  be  driven 
to  hold  the  entire  act  unconstitutional  even 
though  we  held  the  particular  restriction  in- 
valid, but  would  be  required  to  hold  that  the 
restriction  can  be  rejected  and  still  leave 
the  act  enforceable  as  to  its  other  restrictive 
and  regulative  features.  Without  further 
pursuing  the  inquiry,  we  conclude  that  the 
appellant  is  not  entitled  to  a  reversal  on  the 
ground  of  unconstitutionality  of  the  act. 

Passing  to  the  second  contention,  the  stat- 
ute makes  it  plain,  we  think,  that  Its  fram- 
ers  regarded  the  practice  of  medicine  and 
surgery  and  the  practice  of  <rateopathy  as 
separate  and  distinct  methods  of  treating 
the  sick  and  aflJicted,  and  intended  to  confine 
the  practitioners  of  each  to  the  particular 
system  he  professed  to  practice;  in  other 
words,  to  the  system  In  which  he  had  been 
educated.  It  is  true  no  deflnltl<m  of  these 
terms  was  offered  in  the  statute,  but  this 
would  only  mean  that  the  terms  were  used 
in  their  general  and  accepted  sense,  .In  the 
sense  in  which  they  were  commonly  under- 
stood at  the  time  of  the  enactment  of  the 
statute.  In  considering  the  contention,  there- 
fore, we  are  not  particularly  concerned  with 
the  meaning  of  the  term  "medicine  and  sur- 
gery," but  rather  with  the  meaning  of  the 
term  osteopathy;  the  Inquiry  being,  Was 
the  method  adopted  by  the  appellant  in  the 
treatment  of  the  particular  patient  a  recog- 
nized method  for  the  treatment  of  such  a 
disease  under  the  school  of  treatment  known 
as  "ostec^athy"?  If  it  was  a  recognized 
treatment  according  to  that  school  of  treat- 
ment, the  appellant  had  a  right  to  practfce 
it  under  his  certificate  from  the  medical 
board,  it  it  was  not  so  recognized,  he  did  not 

To  determine  the  meaning  of  the  term 
"osteopathy"  resort  may  be  had  to  the  defini- 
tion and  descriptions  of  it  given  by  the  found- 
er of  the  practice,  by  those  who  teach  and 
practice  it  and  by  the  lexicographera  who 
define  it  as  a  science.  The  practice  was 
founded  by  Dr.  A.  T.  Still  in  about  the  year 
1871.  He  was  a  practitioner  originally  of 
the  so-called  old  school,  and  served  as  a 
surgeon  In  the  Civil  War.  In  the  year  named 
he  was  practicing  his  profession  at  Baldwin, 
Kan.,  when  he  announced  to  his  patients 
that  he  bad  evolved  a  system  of  drugl«8 
healing,  and  that  he  had  done  with  drugs 
forever.  Shortly  afterwards  he  removed  to 
Elrksville,  Mo.,  where  he  practiced  his  new 
system  until  1890,  when  he  founded  a  school 
for  the  instruction  of  others.  This  school 
was  subsequently  chartered  by  the  state  ct 
Missouri  under  the  name  of  the  American 
School  of  Osteopathy,  and  was  the  first 
school  organized  to  teach  the  particular  form 
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c(  treatment  Dr.  Still  described  his  system 
In  the  following  language: 

"Osteopathy  deals  with  the  body  as  an  intri- 
cate machine,  which,  if  kept  in  proper  adjui^t- 
ment,  nourished  and  cared  for,  will  run  smooth- 
ly into  a  ripe  and  useful  old  age.  "As  loug  as  the 
human  machine  is  in  order,  like  the  locomotive 
or  any  other  mechanical  contrivance.  It  will  per- 
form the  foDctions  for  which  it  was  intended. 
When  every  part  of  the  machine  is  adjusted  and 
in  perfect  harmony,  health  will  hold  dominion 
over  the  haman  organism  l)y  laws  as  natural  and 
immutable  as  the  law  of  gravitation.  Every  liv- 
ing organism  has  within  it  the  power  to  manu- 
factnre  and  prepare  all  chemicals,  materials,  and 
forces  needed  to  build  and  repair  itself,  together 
with  all  the  machinery  and  apparatus  required 
to  do  this  work  in  the  most  perfect  manner,  pro- 
ducing the  only  substance  that  can  be  utilized  in 
the  economy  of  the  individual  No  material  oth- 
er than  food  and  water,  taken  in  satisfaction  of 
the  demands  of  appetite  (not  perverted  taste), 
can  be  introduced  from  the  outside  without  detri- 
ment" 

Id  the  catalo^e  of  the  Los  Angeles  Col- 
lege of  Osteopathy,  the  college  from  which 
the  appellant  Is  a  graduate,  osteopathy  Is  de- 
fined in  the  following  language: 

"Osteopathy  is  a  system  of  rational  therapeu- 
tics which:  (1)  Recognizes  that  resistance,  relief, 
and  recovery  are  functions  inherent  in  the  organ- 
isation of  living  bodies,  and  that  a  deviation 
from  the  state  of  health  implies  either  the  ab- 
sence of  some  of  the  natural  inSuences,  agencies, 
or  conditions  that  maintain  these  functions,  or 
derangement  in  their  structural  or  nr^canic  basis; 
and  (2)  treats  disease  by  employiug  as  remedies: 

(a)  The  natural  causes  of  normal  function ;  and 

(b)  manipulation  to  restore  normal  anatomical 
ruations.^ 

In  the  catalogue  of  the  College  of  Osteo- 
pathic E^i^icians  and  Surgeons  of  Los  Ange- 
les, CaL,  wbicli  was  formed  by  the  amalgama- 
tion of  the  Los  Angelea  College  of  Osteopathy 
and  the  Pacific  College  of  Osteopathy,  tiie 
term  Is  defined  as  follows: 

"Osteopathy  is  founded  on  the  eternal  truth 
that  each  individual  lives  by  means  of  his  own 
bodily  activities,  and  will  continue  to  live  in  a 
state  of  health  just  so  long  as  his  body  is  able  to 
adaptitself  to  the  external  influence  surrounding 
it.  When  adaptation  fails  and  disease  arises,  the 
osteopathic  physician  appeals  to  no  charms; 
does  not  try  to  drive  demons  out  with  nostrums; 
knows  too  much  about  physiology  to  administer 
a  cause  of  more  disease  in  the  form  of  a  poi- 
son ;  takes  out  none  of  the  pieces  of  which  the 
human  body— the  most  wonderful  of  all  ma^ 
chines— is  composed ;  nor  is  he  so  devoid  of  hu- 
man sympathy  and  common  sense  that  he  can 
say  to  himself  'The  suffering  of  others  is  imagi- 
iiai7.'  Instead  at  these  nninstructed  ways  of 
interpreting  disease,  the  osteopathic  physician 
views  the  problem  as  a  natural  event,  arising  un- 
der the  operation  of  natural  law  and  susceptible 
of  scientific  analysis  and  solution.  He  knows 
that  the  human  body  is  a  protoplasmic  machine, 
a  chemical  machine,  and  an  anatomical  machine. 
He  knows  that  the  body  as  a  whole  must  be  kept 
in  protoplasmic  equilibrium,  chemical  equilibri- 
um, and  anatomical  equilibrium.  He  further 
knows  that  the  unceasing  normal  flow  of  nerv- 
ous energy  is  necessary  for  the  maintenance  of 
protoplasmic  harmony,  and  the  unceasing,  unin- 
terrupted ftow  of  hlood  is  necessary  for  the  main- 
tenance of  chemical  harmony  and  union  through- 
out the  body.  He  knows  that,  given  a  body  in 
equilibrium,  anatomically,  protoplasmically,  and 
chemically,  the  only  things  needed  by  It  are  food, 
water,  six  and  eierdae.   Therefore,  when  con- 


fronted with  a  diseased  body,  the  osteopathic 
physician  proceeds,  first,  to  correct  all  anatomi- 
cal derangements,  so  that  nervous  energy  and 
blood  may  flow  without  hindrance  between  each 
part  of  the  body  and  every  other  part.  This  re- 
stores to  the  body  its  capacity  to  take  advantage 
of  the  beneficial  anil  to  resut  the  injurious  in 
its  medium.  He  then  surrounds  it  with  the  ex- 
ternal agencies  necessary  to  normal  life,  and  tha 
result  is  health." 

Webster's  New  International  Dictionary, 
defines  the  term  In  this  language: 

"A  system  of  treatment  baseii  on  the  theory 
that  diseases  are  chiefly  due  to  deranged  mechan- 
iam  of  the  bones,  nerves,  blood  vessels,  and  other 
tissues,  and  can  be  remedied  by  manipulations 
of  these  parts." 

In  Funk  &  Wagnall's  New  Standard  I>lo> 
Uonary  of  the  English  Language,  the  word 
Is  defined  as  follows: 

"A  system  of  treating  diseases  without  drugs, 
propounded  by  Dr.  A.  T.  Still  in  1874.  It  is 
based  on  the  belief  that  disease  is  caused  by 
some  part  of  the  human  mechanism  being  out 
of  proper  adjustment,  as  in  the  case  of  a  mlfr 
placed  hone,  cartilage,  or  ligament,  adhesions  or 
contractions  of  muscle,  etc.,  resulting  in  unnatu- 
ral pretisure  on  or  obstruction  to  nerves,  blood, 
or  lymph.  Osteopathy,  through  the  agency  or 
use  of  the  bones  (especially  the  long  ones  whidi 
arc  employed  as  levers),  seeks  to  adjust  correct- 
ly the  misplaced  parta  by  manipulation." 

In  the  Century  Dictionary  and  Cyclopedia, 
under  the  word  "osteopathy,"  ft  ia  said : 

"A  theory  of  disease  and  a  method  of  cure.  ad> 
vocated  by  Dr.  A.  T.  Still,  resting  on  the  suppo- 
sition that  most  diseases  are  traceable  to  def- 
ormation of  some  part  of  the  skeleton  (often  dne 
to  accident),  which  by  mechanical  pressure  urn 
the  adjacent  n«ves  aiid  vessels  interferes  wIA 
their  action  and  the  circulation  of  the  blood.  Aa 
a  remedy  a  form  of  manlpolaticai  Is  used." 

The  case  of  Bra^  t.  State.  134  Ala.  165, 
32  South.  767.  58  L.  a  A.  925,  while  not  In 
point  perhaps  on  the  main  question  here  in- 
volved, is  Interesting  because  containing  the 
Tlew  of  a  gradnate  of  t^e  parent  6cbo<d  as 
to  the  teachings  generally  of  the  schools  of 
osteopathy.  He  was  prosecuted  for  practic- 
ing medicine  wlthont  first  having  obtained  a 
certlflcate  of  qualification  from  one  of  the 
authoiiEed  boards  of  medical  examiners  of 
the  state.  'Die  case  was  heard  upon  an 
agreed  statement  of  facts,  which  contained 
the  following  recitals: 

'TThe  method  of  treatment  by  the  practitionei* 
of  osteopathy  Is  a  system  of  manipulation  of 
the  Umbs  and  body  of  the  patient  with  the 
hands,  by  •kneading,  rubbing,  or  presaii^  up«» 
tlie  parts  of  the  body.  In  the  treatment,  no 
drug,  medicine,  or  other  substance  is  admini^ 
tiered  or  applied,  either  internally  or  external- 
ly ;  nor  is  the  knife  used  or  any  form  of  sur- 
gery resorted  to  in  the  treatment.  The  practi- 
tioner himself  performs  the  manipulations.  The 
teaching  and  theory  of  those  skilled -in  osteopa- 
thy are  that  It  is  a  system  of  treatment  of  dis- 
ease by  adjustment  of  all  the  parts  of  the  body 
mechanically.  It  ia  taught  that  any  minute  or 
gross  derangement  of  bony  parts,  contracting  and 
hardening  of  muscles  or  other  tissues,  or  other 
mechanical  derangements  of  the  anatomical  parta 
of  the  body  which  . must  be  In  perfect  order  me- 
chanically in  order  that  it  may  perform  its  func- 
tion sright,  nerve  centers,  arteries,  veins,  and 
lymphatics,  which  mnat  function  properly  la  oi> 
der  that  health  may  be  maintained.  It  is  taailit 
that  nich  interferences  lend  to  eongastion,  ob- 
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■tructed  clrculatloii  of  blood  and  Irmph,  irrita- 
tioD  of  nerves,  and  abnormal  state  of  aerre  cen- 
ters; that  the  result  is  disease  which  can  be 
cured  only  b;  righting  what  is  mechanically 
wrong.  •  •  •  The  essential  things  taught  in 
the  schools  of  osteopathy  are  anatomy,  physi- 
ology, hygiene,  histology,  pathology,  and  the 
treatment  of  diseases  by  manipulation.  The  re* 
pudiation  of  drugs  and  medicine  in  the  treatment 
of  diseases  is  a  basic  principle  of  osteopathy,  and 
a  knowledge  of  drugs  or  medicines,  their  adminis- 
tration for  the  cure  of  diseases,  the  writing  and 
Ktving  of  prescriptions,  are  not  essential  to  the 
graduation  and  the  issuance  of  diplomas  to, 
students  of  osteofiathy." 

[Sj  Wben  tested  by  the  foregoing  deflol- 
tlons  It  Is  manifest  that  the  practice  of  oste- 
opathy as  it  was  originally  understood,  and 
as  it  was  understood  at  the  time  of  the  enact- 
ment of  our  medical  act,  did  not  sanction  the 
internal  administration  of  medicines  or  the 
surgical  use  of  the  knife  as  a  nteana  for 
curing  diseases.  As  founded  its  principal 
tenet  was  the  abandonment  of  these  means  of 
cure.  A  perusal  of  the  successive  catalogues 
of  Ita  schools  will  show  that  tbeir  teachings 
are  gradually  being  expanded,  and  that  the 
more  modern  of  them  now  teach  in  some  de- 
gree much  that  Is  taught  in  the  older 
schools  of  medicine.  Tbe  parent  school  has 
been  more  marked  in  this  respect  than  per- 
haps any  of  them.  It  now  teaches  that  in 
"childbirth  lacerations,"  in  "certain  types  of 
congenital  deformities,  certain  kinds  of  tu- 
mors, etc.,  surgery  must  step  In,"  and  that 
surgery  must  be  resorted  to  for  the  removal 
of  tissues  so  badly  diseased  or  degenerated 
that  regeneration  Is  impossible  by  the  process 
of  adjustment.  But  this  advance  is  modem. 
It  was  not  in  vogue  even  so  late  as  1909,  the 
time  of  the  enactment  of  our  medical  act. 
Moreover,  It  is  not  yet  taught  In  the  school 
of  which  the  appellant  is  a  graduate.  Tbe 
quotation  we  have  made  from  tbe  catalogue 
of  the  college  of  Osteopathic  Physicians  and 
Sni^eons  of  Los  Angeles,  Cal.,  is  taken  from 
the  Issue  of  1914-1915.  It  will  be  observed 
from  its  perusal  that  this  particular  school, 
still  regards  the  internal  administration  of 
drugs  as  the  admlnistratlOTi  of  poison,  and 
the  surgical  resort  to  the  knife  as  unneces- 
sary ;  at  least,  we  take  this  to  he  the  mean- 
ing of  the  assertions  that  the  osteopathic 
physician  "knows  too  much  about  physiolo- 
gy to  administer  a  cause  of  more  disease  In 
the  form  of  a  poison,"  and  "takes  out  none 
of  the  pieces  of  which  the  human  body — that 
most  wonderful  of  all  machines — Is  compos- 
ed." But  If  all  oi  the  osteopathic  colleges 
were  now  teaching  the  administration  of 
medicines  and  the  resort  to  surgery  by  the 
knife  as  a  means  of  curing  diseases,  it  would 
not  aid  the  appellant.  His  right  Is  to  prac- 
tice osteopathy  as  that  practice  was  under- 
stood at  tbe  time  the  medical  act  was  adopt- 
ed, and  this  we  conclude  did  not  sanction 
tbe  practice  r^rted  to  by  falm  in  the  treat- 
ment of  the  patient  mentioned  in  the  Infor- 
mation. 


The  appellant  dtes  cases  from  this  court 
and  cases  from  the  courts  of  many  other  of 
the  states,  holding  that  the  practice  of  oste- 
opathy is  the  practice  of  medicine  and  sur- 
gery within  the  meaning  of  the  medical  acta 
prohibiting  the  practice  of  medicine  and 
surgery  without  a  certificate  or  license  so 
to  do  from  tbe  proper  state  authorities.  But 
the  prinolple  of  these  cases  we  cannot  think 
has  any  bearing  on  the  question  here  Involv- 
ed. The  purpose  of  oste<^athy  Is  to  heal  the 
sick,  and  It  Is  not  denied  that  the  treatment 
it  affords,  even  In  Its  most  restricted  use, 
falls  within  the  generic  meaning  of  the  term 
"practicing  medicine  and  surgery."  But  the 
question  here  Is  not  this.  It  Is  much  more 
narrow,  it  is,  rather,  Did  the  appellant's 
certificate  of  practice  authorize  him  to  resort 
to  the  form  of  treatment  he  resorted  to  in 
the  partlcnlar  instance?  It  Is  our  cmduslon 
that  It  did  not. 

The  Judgment  Is  affirmed. 

MORRIS,  C.  3.,  and  MOUNT  and  BLLIS, 
33.,  concur. 

(98  Wash.  472) 
In  re  WESTERN  AVB. 
THIMBLB  et  aL  v.  CITT  OF  SEATTLE. 
(No.  13486.) 

(Supreme  Court  of  Washington.   Nov.  28, 1016.) 

1.  MvmcTPAL  COBFOBATIONB  4=»49S— LOOAX. 

Improvements— AssESSUBNT  of  BsnniTfr— 

Question  of  Fact. 
Whether  or  not  property  Is  benefited  by  a 
local  improvement  Is  a  question  of  fact  to  be 
determined  by  the  board  of  eminent  domain 
commissioners,  whose  decision  Is  reviewable  by 
the  superior  court. 

[Gd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  1108;  Dec.  Dig.  «=» 
49&1 

2.  MtJNICIPAI,   COBPOaATIONS    <t»50S(6)— LO- 
CAL ImFBOVEUENTS— AssesSUENT  OF  BEIfE- 

Frra— Review— Findings. 
An  order  of  the  lower  court  confirming  the 
action  of  the  eminent  domain  commissioners 
finding  that  property  is  benefited  by  a  local  im- 
provement will  not  be  reversed  because  of  a  con- 
flict in  evidence  or  except  in  cases  of  fraud, 
mistake,  arbitrary  action  amounting  to  an 
abuse  of  discretion  or  where  based  upon  a  fun- 
damentally wrong  basis  which  must  clearly  ap- 
pear from  the  evidence, 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  U^;  Dee.  Dig.  «» 
508(6).} 

3.  MUNICIPAI.  COBFOBATIONS  4s>502(8>— LO- 
CAL      IMFBOVEUENTS  —  EVIDENCE  —  Soni- 

CIENCT. 

In  a  proceeding  to  confirm  an  assessment  of 
benefits,  where  there  was  no  arbitrary  acti<m 
on  the  part  of  the  eminent  domain  commission, 
no  fraud,  no  action  amounting  to  an  abuse  of 
discretion,  and  the  assessment  was  not  based 
on  a  fundamentally  wrong  basis,  evidence  held 
to  support  a  finding  that  objectors'  property  sit- 
uated a  mile  from  the  improvement  was  spe- 
cially benefited. 

[Ed.  Xote.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1174;  Dee.  Dig.  «=» 
502(3).] 
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4.  EiaNsnr    Domaiit  «=>246(3)— Abandon- 

mUT     OF  PbOCBEDING8 — OBOIITANCEa—RE- 

PBAL  BY  Implication- 
An  ordinance  condemning  land  for  improve- 
ments whicli  simply  contemplated  more  exten- 
sive improvements  on  the  same  avenues  did  not 
indicate  ac  intention  on  the  part  of  the  dty  to 
repeal  a  former  ordiaance  under  wbicb  condem- 
nation proceedings  bad  been  commenced,  or  to 
abandon  such  condemnation  proceedings. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  S  651;  Dec.  Dig.  <^246(3).] 

6.  Eminent    Domain    «s>246(2)— Abandon- 

hent^Statut>. 
In  view  of  Rem.  Code  1^5,  9  7816,  provid- 
ing that  at  any  time  within  six  months  after 
last  judgment  awarding  compensation  for  an 
improvement  in  the  superior  court,  or  within 
two  months  after  the  final  determinatios  of  an 
appeal,  any  dty  may  discontinue  proceedings 
for  assessment  of  benefits  by  ordinance,  etc, 
where  two  months  bad  elapsed  after  an  ordi- 
nance providing  for  condemnation  proceedings 
and  assessments  for  improvement  had  passed, 
and  awards  in  condemnation  had  been  made  and 
entered,  the  city  could  not  abandon  proceed- 
ings by  passing  another  ordinance. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  H  648,  648;  Dec.  Dig.  «s> 
246(2).] 

6.  MuinoiPAi.  Gobpobatxons  «»426— "Lo- 
cal IifPBovEimnf— AssBssiOENT  or  8tatb 

Pbopebtt— Statutb. 
Under  R«m.  Code  1915,  g  6875,  providing 
that  all  lands  of  the  state  witiiin  the  corporate 
limits  of  a  dtr  except  tidelands  may  be  assess- 
ed for  local  improvements  spedally  benefiting 
such  lands  which  may  be  ordered  by  the  proper 
authorities  of  a  city,  a  'local  improvement"  be- 
ing a  public  improvement  by  which  tbe  realty 
adjoining  or  near  such  improvement  Is  spedal- 
ly benefited,  and  not  necessarily  an  actual  phys- 
ical improvemeut  of  the  land,  a  state  armory 
sits  not  on  tidelands,  and  situated  within  the 
coriwrate  limits  of  ci^,  Is  liable  for  assess- 
ments for  benefits  for  street  improvemen{s. 

[Ed.  Note.— For  other  eases,  see  Hanidpal 
Corporations,  Cent  Dig,  SJ  1035-1037;  Dec, 
Dig.  «=>426. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Local  Improvement] 

7.  MUNICIPAI.  CoaPOBATIONS  <C-. J  106(8)— Lo- 
CAL  Improvements— AssBssHiNT  or  Statb 
Land— Statute— Notice. 

Where  at  the  time  an  ordinance  for  con- 
demnation of  property  to  make  a  proposed  im- 
provement was  passed  it  was  not  hnown  that 
tbe  improvement  would  affect  state  property, 
but  when  it  was  determined  that  state  property 
was  specially  benefited,  notice  was  given  to  the 
state,  or  at  least  the  state  appeared  and  objected 
to  the  assessment,  there  was  a  saffident  notice 
under  Rem.  Code  1915,  i  6877,  providing  that 
no  dty  sbaU  have  power  to  levy  an  assessment 
for  a  local  improvement  against  state  lands  un- 
til notice  of  the  making  of  such  proposed  im- 
provement fixing  of  the  time  for  hearing,  and 
confirming  the  same  by  tbe  dty  has  been  serv- 
ed upon  the  land  c<Hnmisstoner  or  board  of  con- 
trol. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  H  1066,  1161;  Dec 
Dig.  «=5>486(8).] 

En  Banc.  Appeal  from  Superior  Conrt, 
King  OuDty;  Boyd  A,  Tallman,  Judge. 

Petition  by  tbe  Cl^  of  Seattle  for  confli^ 
matton  of  an  assessment  of  property  benefited 
by  a  street  improvement,  objected  to  by  Can- 
nle  Ford  Trimble  and  others.  From  an  order 


confirming  tbe  assessment  as  against  their 
properties,  objectors  i^peftL  Affirmed. 

Ear  ft  M<O0rd  and  Peters  &  Powdl,  all  of 
Seattle,  for  a[«>eUaDta.  Hu^  U.  Caldwell 
and  Howard  A.  Hanson,  both  of  Seattle,  for 
respondent 

MOUNT,  J.  This  Is  an  appeal  from  a 
Judgment  of  the  superior  court  for  King 
county  confirming  an  assessment  roll  pre- 
pared by  tbe  board  of  eminent  domain  com- 
missioners of  the  dty  of  Seattle.  It  appears 
that  on  the  10th  day  of  January,  1910,  the 
dty  council  of  the  dty  of  Seattle  passed  Or- 
dinance No.  23040,  providing  for  the  laying 
ott,  extending,  and  establishing  of  Western 
avenue  from  West  Denny  way  to  Elliott  ave- 
nue, and  of  Queen  Anne  avenue  from  West 
Deony  way  to  Western  avenue,  in  Seattle, 
and  providing  for  the  condeamatl<Ki,  appro- 
priation, taking,  and  damaging  of  land  and 
other  properly  necessary  therefor,  providing 
for  the  diianglng  and  establishing  of  the  curb 
grades  of  Western  avraiue  and  Wtestem  are- 
nne  extended,  and  approadies  thereto,  from 
Eagle  street  to  Elliott  avenue,  of  West  Denny 
way  from  Western  avenue  to  First  Avenue 
North;  of  Queen  Aime  avenue  from  West 
Denny  way  to  West  John  street,  of  West 
John  street  from  Western  avenue  as  extended 
to  Queen  Anne  avenue,  of  First  Avenue  Weet 
to  Western  avenue  as  extended,  and  connect- 
ing alleys,  providing  for  the  condemnation, 
appropriation,  taking,  and  damaging  of  land 
and  other  property  necessary  for  the  grading 
and  regradlng  of  said  avenues,  streets,  ap- 
proaches thereto,  and  connecting  alleys.  In 
conformity  with  sudi  established  grades,  and 
for  the  construction  of  all  necessary  slopes 
for  cuts  and  fills  upon  the  property  abutting 
upon  said  avenues,  streets,  approaches  there- 
to, and  connecting  alleys,  and  providing  that 
payment  for  such  Improvement  be  made  by 
special  assessment  upon  the  property  spe- 
cially benefited  and  In  the  manner  provided 
by  law,  and  that  any  part  of  the  cost  of  said 
Improvement  not  finally  assessed  against  the 
property  vedally  benefited  be  paid  from  the 
graeral  fund  of  the  dty  of  Seattle^ 

Pursuant  to  the  iHcovlslons  of  this  oxdinaiwe 
the  dtr  Instituted  a  condemnation  sroceeA- 
ing  wherein  a  Judgment  was  entered  on  Hay 
25,  1912,  on  awards  theret<^re  nuule  by  a 
Jury  Impaneled  in  said  cause  In  the  sum  of 
9107,676.84  in  favor  et  the  property  ownen 
affected. 

On  December  24,  1912,  the  city  of  Seattle 
filed  a  Buptdemental  petitiw  praying  that  an 
assesnnent  be  made  for  the  purpose  ot  rais- 
ing the  amount  necessary  to  pay  the  con- 
demnation damages  so  awarded.  TbiB  peti- 
tioD  was  granted,  and  the  board  of  eminent 
domain  commissioners  of  the  dty  was  direct- 
ed to  prepare  an  assessment  roll  covering  the 
property  deemed  to  be  spedally  beneflted. 
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The  board  of  eminent  domain  commissioners 
did  so,  and  assessed  $98,201  of  the  costs  of 
the  improvement  to  tlie  property  fonnd  to  be 
specially  benefited,  and  ^7,206.42  was  charg- 
ed against  the  general  fund  of  the  city. 

The  assessment  roll  was  filed  by  the  board 
of  eminent  domain  commissioners  on  Jan- 
oary  19,  191G,  and  Included  properties  locat- 
ed on  the  four  comers  of  Pike  street  and  Sec- 
ond avenue,  in  Seattle.  Objections  to  the 
confirmation  of  the  assessment  roll  were  filed 
on  Februarr  16,  1915,  by  the  owners  of  the 
property  on  the  corners  of  Filte  street  and 
Second  avenue.  A  hearing  was  had  upon 
these  objections  on  September  27,  1915.  The 
court  entered  an  order  confirming  the  assess- 
ment as  against  these  properties,  and  the 
owners  tbereot  bave  apjnaled  from  that  or- 
der. 

It  Is  argued:  First  that  the  properties  of 
the  ap[>ellants  were  not  specially  benefited, 
and,  in  fact,  not  benefited  at  all;  and,  sec- 
ood.  tliat  the  ordinance  by  authority  of 
which  tlie  assessment  roll  was  made  np  had 
prior  to  the  time  the  same  was  pr^^ared  been 
repealed,  and  that  the  casting  of  the  assess- 
meot  roU  was  therefore  without  warrant  of 
law.  state  insists  that  state  lands  may 
not  be  assessed  by  a  municipal  corporation 
for  tlie  purpose  of  paying  verdicts  rmdered 
in  condemnation  proceedings.  We  shall  brief- 
ly notice  these  contentions  In  their  order. 

[It  2]  Upon  the  first  auestlon  It  la  argued 
Qiat,  because  the  property  at  these  appellants 
at  Second  avenue  and  Pike  street  Is  a  mile 
away  from  the  improvement,  there  Is  no  spe- 
cial benefit  to  the  prt^rty  of  these  appid- 
lants.  It  Is  at  once  apparent  ttiat  tUs  Is  a 
question  of  fact;  and  evidence  was  Intro- 
duced by  the  appdlants  to  the  effect  that 
there  was  no  special  benefit  to  the  pn^rty 
by  reason  of  the  fact  that  the  Improvement 
would  In  no  way  tend  to  benefit  their  prop- 
erty. Evidence  was  offered  on  behalf  of  the 
city  to  the  effect  ttiat  the  appellants'  proper- 
ty  is  located  about  the  civic  center  of  the 
dty,  and  that  this  improvemrat  would  afford 
a  better  way  for  travel  to  the  appellants' 
property,  and  that  the  result  would  be  more 
people  would  pass  by  the  appellants'  property 
after  the  improvement  than  before.  It  is  not 
claimed,  as  we  understand  the  appellants, 
that  there  was  any  fraud  upon  the  part  of 
the  eminent  domain  commissioners  In  levying 
the  assessment  But  it  Is  claimed  that,  be- 
cause of  the  great  distance  from  the  appel- 
lants' property  to  the  improvement,  there 
can  be.  In  fact,  no  special  benefit  thereto. 
This,  it  seems  to  us.  Is  a  question  of  tact  to 
be  determined  by  the  board  of  eminent  do- 
main commissioners,  whose  decision  Is  re- 
viewable by  the  superior  court.  That  court 
concluded,  after  hearing  all  the  evidence,  that 
there  was  a  special  benefit.  This  court  has 
held  upon  questions  of  this  character  that  a 
oonfilct  in  the  evidence  is  not  suflScient  to 
Justly  a  reversal  of  the  lower  a>ort,  and 


that  the  order  of  the  lower  court  confirming 
the  action  of  the  eminent  domain  commis- 
sioners will  not  be  reversed  except  in  cases 
of  fraud,  mistafee,  or  arbitrary  action  amount- 
ing to  an  abuse  of  discretion,  or  when  based 
upon  a  fundamentally  wrong  basis,  which 
must  clearly  appear  from  the  evidence.  '  In 
re  Westlake  Avenue,  40  Wash.  144,  82  Pac, 
279:  In  re  Seattle,  46  Wash.  63.  89  Pac.  156, 
Spokane  v.  Fonnell,  75  Wash.  417,  135  Pac. 
211,  and  cases  therein  cited. 

[3]  We  are  satisfied  from  a  careful  review 
of  the  evidence  and  the  entire  situation  pre- 
sented in  this  improvement  that  there  was 
no  arbitrary  action  on  the  part  of  the  emi- 
nent domain  commission,  that  there  was  no 
fraud,  and  no  action  amounting  to  an  abuse 
of  discretion,  and  that  the  assessment  was 
not  baaed  upon  a  fundamentally  wrong  basis. 

It  is  next  argued  that  Ordinance  No.  23040 
was  repealed  by  Ordinance  No.  80864.  It  ap* 
pears  that  after  Ordinance  Na  23040  had 
been  passed,  and  condenmatlott  proceedings 
had  thereunder,  and  award  of  Judgment  In 
condemnation  had  been  made,  the  city  there- 
after passed  ordinance  Mo.  80864  providing 
for  an  additional  widoilng  of  Western  ave- 
nue from  Eagle  street  to  FoorUi  Avenue  West 
and  Elliott  arraine,  and  providing  tor  tb» 
coud«nnatloa  and  appr(4[)Tlatlon  of  other 
property  necessary  tfaer^or.  This  ordinance 
provided  for  the  estabUahment  of  certain 
curb  grades  and  other  Improvaamts  upon 
Wertem  avenue.  Ordinance  No.  23040  was 
not  repealed  by  the  later  <»rdlnance.  Tba 
later  ordinance,  as  we  understand  the  record, 
provided  for  a  -wider  street  npcm  Second 
avoiQe  and  a  different  syston  of  grades. 
After  the  passage  of  the  later  ordinance,  and 
after  condonnathm  proceedings  had  beea  in- 
stituted, tlie  dty  passed  another  OTdlnanoe 
abandoning  the  proceedings  under  ordinance 
No.  30864.  The  proceedings  wlil<^  had  been 
instituted  under  that  ordinance  were  dismiss- 
ed, and  the  costs  thereof  paid  by  the  dty. 

[4]  Hie  appellants  contend  that  the  second 
ordinance  repealed  the  first  ordinance  by 
impllcatlcm  because  the  later  ordinance  cov- 
ered the  subject-matter  of  the  earlier  ordi- 
nance. We  think  it  is  plain  that  the  second 
ordinance  simply  contemplated  a  more  ex- 
tensive Improvement  upon  these  avenues 
than  the  first  ordinance.  Some  changes 
would  have  been  made  if  the  second  ordi- 
nance had  heeu  carried  out  according  to  its 
intention.  But  it  seems  clear  to  us  that  there 
was  no  Intention  on  the  part  of  the  city  to 
repeal  the  former  ordinance.  The  whole  in- 
tention was.  as  we  have  before  stated,  to 
make  a  more  extended  improvement  by  an- 
other change  of  the  grades  which  were  made 
by  the  first  ordinance,  and  a  double  roadway 
in  addition  to  that  provided  for  In  the  first 
ordinance.  There  was  clearly  no  intention  on 
the  port  of  the  dty  to  abandon  the  condemna- 
tion proceedings  under  the  first  ordinance. 
In  fact  and  In  law  the  time  had  expired  with- 
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In  which  the  dty  could  abandon  the  first  con- 
demnation proceedings  nnder  the  first  ordi- 
nance. Laws  1007,  p.  316,  ch.  153,  S  49  (Rem. 
Code  1915,  8  776S  et  seg.). 

15]  The  two  months'  time  (section  7816) 
bad  elapsed  after  the  first  ordinance  had 
been'  passed.  The  awards  in  condemnation 
had  been  made  and  entered  before  ordinance 
No.  30864  was  passed.  Under  these  facts 
the  city  could  not  abandon  the  proceedings 
under  the  first  ordinance.  State  ex  reL  Mur- 
ray V.  Herdlick,  73  Wash.  301. 131  Pac.  1139 ; 
Spokane  t.  Pittsburg  Land  &  Imp.  Co.,  73 
Wash.  693,  132  Pac.  633.  We  are  satisfied 
that  the  second  ordinance  was  not  Intended 
to  repeal  the  first  ordinance^  and  that  the 
proceedings  nnder  the  second  ordinance  were 
abandoned,  and  therefore  did  not  affect  the 
proceedings  which  were  had  under  the  first 
ordinance. 

It  Is  argued  on  the  part  of  the  state  that 
the  assessment  against  the  armory  site  was 
nob  authorized,  and  was  therefore  invalid. 
The  statute  provides  with  reference  to  the 
assessment  of  state  lands  for  benefits  at  Bern. 
Code  1915,  S  6875,  tb&t  all  lands  of  the  state, 
except  tidelands,  situated  within  the  limits 
of  any  Incorporated  city,  "may  be  assessed 
and  charged  for  the  cost  of  local  improve- 
ments sjieclally  benefiting  such  lands  which 
may  be  ordered  by  the  proper  authorities  of 
any  such  city." 

[6]  It  is  conceded  that  these  lands  are  not 
tidelands.  The  lands  upon  which  the  armory 
site  is  situated  are  uplands  within  the  corpo- 
rate limits  of  the  dty,  and  therefore,  under 
this  providon,  it  seems,  are  liable  for  as- 
sessnieut  for  the  benefits  by  direct  author!^ 
of  the  statute. 

It  is  argued  by  the  state  ttiat  the  words 
"local  improvements"  mean  "actual  physical 
improvement  of  the  land  by  the  formation  of 
an  Improvement  district  under  the  local  im- 
provement act."  But  we  are  satisfied  that 
tills  is  too  narrow  a  construction  of  the  words 
"local  improvements"  if  improvements  are 
made  upon  streets,  and  not  upon  the  land 
itself,  which  improvements  may  benefit  the 
state  lands.  We  are  satisfied  it  was  the  in- 
tention of  the  Legislature  that  state  lands 
should  be  liable  for  the  special  benefits  accru- 
ing to  the  state  lands  by  reason  of  the  im- 
provement. 

In  1  Page  &  Jones,  Taxation  by  Assess- 
ment, it  is  said: 

"The  term  'local  ImprovemeDt'  thus  used  has 
substantially  the  same  meauiug  as  that  which 
is  already  discussed.  It  is  said  to  be  a  public 
improvemMit  by  which  the  realty  adjoining  or 
near  the  locality  of  such  improvement  is  es- 
i>eciHlly  benefited,  or  one  which  ia  confined  to  a 
locality  and  enhances  the  value  of  adjacent 
prnitcrty  in  addition  to  the  benefits  which  it 
cuiifers  upon  the  public  generally.  'A  local 
ituiji'ovemeut  within  the  meaning  of  the  law  is 
an  improvement  which  by  reason  of  its  being 
conSoed  to  a  locality  enhances  the  value  of 
property  situated  within  the  particular  district, 


as  distinguisbed  from  benefits  diffused  by  It 

throughout  the  municipality.* " 

We  think  this  is  the  correct  rule. 

It  is  further  argued  by  the  Attorney  Gen- 
eral that  the  provisions  of  Rem.  C3ode  1915,  S 
6877,  which  make  it  the  duty  of  the  city 
treasurer  upon  approval  and  conflnnatlon  of 
the  assessment  roll- for  any  local  improvement 
to  certify  a  statement  of  the  lands  and  the 
amount  thereof  to  the  commissioner  of  pub- 
lie  lands,  or  to  the  state  board  of  control, 
are  limited  by  the  following  proviso: 

"Provided,  that  no  dty   •   •   ♦  shall  have 

i'urisdiction  to  make  such  local  improvement  or 
cvy  an  assessment  against  any  of  the  lands  of 
the  state  of  Washington  until  notice  of  the  mak- 
ing of  such  proposed  improvement  and  the  fix- 
ing of  the  tiine  (or  hearing  and  confirming  the 
same  by  the  city  *  *  *  has  been  served  up- 
on tile  land  commissioner  or  the  board  of  con- 
trol, as  the  case  may  be.  *  *  * " 

[7]  It  appears  that  no  notice  of  intenUon 
to  make  the  {proposed  ImproTement  was 
served  upon  the  land  commissioner  or  the 
board  of  control  prior  to  the  passage  of  the 
condemnation  ordinance;  and  It  Is  claimed 
for  that  reason  the  city  had  no  Jurisdiction 
to  make  an  assessment  against  the  property 
of  the  state.  It  also  appears  that  before  the 
assessment  was  made  the  state  had  notice 
thereof,  and  appeared  at  the  hearing  aix>n 
the  assessment  roll  and  objected  thereto.  At 
the  time  the  ordinance  was  passed  lb  was 
apparently  not  known  that  the  Improvement 
would  affect  the  property  of  the  state.  Bat 
when  it  was  determined  that  the  property 
of  the  state  was  specially  benefited,  notice 
was  given  to  the  state,  or  at  least  the  state 
appeared  at  the  hearing  upon  the  assessment 
roll  and  objected  thereto  upon  the  ground 
that  the  city  had  no  authority  to  levy  an 
assessment  for  special  benefits  upon  state 
lands.  We  think  this  was  sufficient  notice 
under  the  statute.  All  rights  of  the  state 
were  preserved,  and  it  had  au  opportunity 
to  be  heard  and  was  heard  upon  its  liability 
to  pay  for  the  special  benefits,  or  to  object  to 
the  assessment  for  special  benefits  upon  its 
property. 

We  find  no  error  In  the  record.  The  Jadff* 
ment  will  therefore  stand  affirmed. 

MOKKIS,  C.  J.,  and  BLUS,  UAIK,  and 
HOLCOMB,  JJ.,  concur. 


(82  Or.  174) 

WESTERN  FARQUHAR  MACHINERY  CO. 
T.  BURNETT. 

(Supreme  Court  of  Oregon.   Dec.  12.  1016.) 

1.  Bills  and  Notes  i@=>164 — Nonneqotiablb 

InSTBUMENTS— WUAT  CONSTITUTK. 

A  promissory  note,  by  which  the  maker 
agreed  to  pay  a  sum  certain  for  vaUie  received 
on  a  date  certain,  with  interest,  which  recited 
that  it  was  given  for  the  purchase  of  a  threshing 
machine,  to  which  title  was  reserved  in  the 
payee  of  the  note,  with  right  to  declaA  fbrfei- 
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ton  at  anj  time  for  nonpayment,  even  before 
the  dne  date,  is  a  nonnegotiable  instrument. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  411-414,  417;  Dec.  Dig. 
♦=>164.1 

^  Bills  and  Notes  «=>318— Nohneootiabu 

iNSnUMKHT— PUBCUASmS  IN  GOOD  FaITH— 
BlQHTS. 

The  purchaser  of  a  nonnegotiable  instru- 
menc  takes  it  subject  to  all  the  equities  between 
tbe  original  portiefi.  so  that,  where  a  note  was 

£ven  tor  tbe  purchase  price  of  a -thresher  un- 
>r  warranty  and  the  machine  was  not  as  war- 
ranted) it  was  onnecessary  to  show  that  the 
payee  waa  the  agent  of  the  aaaignee  in  making 
the  sale. 

[Ed.  Note.— For  other  cases,  aee  Bills  and 
Notes.  Cent.  Dig.  |  754 ;  Dec  Dig.  «=»318.3 

In  Banc.  Appeal  from  Circuit  Court,  Un- 
ion County;  J.  W.  Knowles,  Judge. 

Action  by  the  Western  Farquhar  Machinery 
Comj^any  against  B.  P.  Burnett.  Judgment 
for  defendant,  and  plalntUf  appeals.  Af- 
firmed. 

This  waa  an  action  upon  a  promissory  note, 
which  is  in  the  following  form: 

"$400.00.  No.  One.  La  Grande,  Oregon,  Sept 
10.  1915.  November  15,  1915,  after  date,  for 
value  received,  I,  or  either  of  us  promise  to  pa^ 
to  the  order  of  the  Oregon  Co-operative  Associ- 
atioo  four  hundred  and  no — 100  dollars,  payable 
at  La  Grande,  Oregon,  with  8  per  cent  interest 
from  date.  This  note  is  given  upon  tbe  pur- 
chase of  one  rake  separator  22x28  with  straw 
carrier,  feeder  tables  and  bagger,  one  nine  horse 
Alamo  engine  mounted  upon  trucks  upon  the 
express  condition  the  title  or  ownership  does  not 
pass  from  the  said  Union  County  Co-operative 
Araociation  until  this  note  and  interest  is  paid 
in  fuU,  and  the  said  Union  County  Co-operative 
Association  or  their  assigns  are  hereby  fully  au- 
thorized and  empowered  to  declare  thu  note  due 
any  time  they  may  feel  insecure,  even  before 
the  maturity  of  the  note  if  they  so  elect,  may 
take  possession  of  said  one  rake  separator  22x28 
with  straw  carrier,  feeder  tables  and  bagger. 
One  nine  hone  Alamo  engine  mounted  on  trucks, 
and  Upon  its  ade  credit  to  the  amount  of  the 
note.  And  in  case  suit  or  action  is  instituted 
to  collect  this  note,  or  any  portion  thereof,  I,  or 
cither  of  us  promise  and  agree  to  pay  in  addi- 
tion to  the  costs  and  disbursements  provided  by 
statute,  such  additional  sum  as  the  court  may 
adjndge  reasonable  for  attorney's  fees  to  be  al- 
lowed in  said  suit  or  action.  P.  O.  Address, 
Hilgard.  Ore.   Due  .   B.  P.  Burnett" 

It  was  alleged  that  the  payee,  tbe  Oregon 
Co-operative  Association,  Indorsed  the  note 
to  plalntitr  before  due,  and  that  plaintiff  is 
now  the  owner  and  holder  of  the  same.  De- 
fendant answered,  admitting  the  execution  of 
tbe  note,  but  denied  that  it  was  transferred 
or  delivered  before  due  for  value,  and  al- 
leged that  the  note  was  executed  in  favor 
of  the  Oregon  Co-operative  Association  at 
the  request  of  plaintiff;  that  the  said  asso- 
ciation was  the  agent  of  plaintiff  In  making 
the  sale;  that  tbe  machine  described  In  the 
note  was'sold  to  the  defendant  at  that  time 
by  plaintiff,  acting  throng  the  Oregon  Co- 
operative Association  as  its  agent,  fOr  the 
sum  of  $850,  evidenced  by  two  promissory 
notes,  each  signed  by  defendant,  and  one  of 
which  is  the  note  In  suit  here.  Tbe  answer 
farther  alleges: 


"^at  the  defendant,  at  the  time  of  said  pur- 
chase, and  at  the  time  of  the  execution  of  said 
notes,  was  and  stiU  is  a  farmer,  engaged  in 
farming  and  raising  grain  in  the  vicinity  of 
Starkey,  Union  county,  Dr.,  and  purchased  said 
threshing  machine  and  outfit  for  the  express 
purpose  of  threshing  his  own,  and  others*  grain 
for  a  consideration,  all  of  which  plaintiff  then 
well  knew :  that  the  plaintiff,  being  at  the  time 
of  said  sale  to  defendant  a  manufacturer  and 
producer  of  threshing  outfits,  undertook  and 
agreed  to  sell  defendant  said  machinery,  which 
was  a  threshing  outfit,  to  thresh  said  grain, 
and  as  an  Inducement  to  defendant  to  purchase 
the  same,  sold  said  threshing  outSt  to  defpudant 
by  description  and  under  a  representation  and 
warranty  by  the  plaintiff,  at  the  time  of  so  fur< 
nishing  them,  made  to  defendant  that  said  ma- 
chinery was  as  represented,  and  would  do  good 
work  when  properly  handled  and  adjusted,  and 
that  it  was  nt  tor  the  said  purpose  to  which  it 
was  to  he  applied ;  that  said  threshing  outfit 
was  sold  by  plaintiff  to  defendant  and  said 
notes  were  delivered  upon  tbe  express  intention 
and  condition  that  this  said  warranty  that  the 
outfit  would  do  good  work  was  to  operate  as  a 
condition  that  if  it  were  not  as  warranted,  it 
was  not  to  be  considered  or  in  fact  be  a  sale  of 
same,  and,  further,  the  plaintiff,  well  knowing 
the  character  of  tbe  straw  and  grain  which  de- 
fendant would  desire,  and  need  to  thresh  with 
said  outfit  represented  and  warranted  and  stat- 
ed to  said  defendant  that  said  threshing  outfit 
would  answer  all  needs  and  purposes  for  which 
defendant  would  desire  to  put  said  threshing 
outfit ;  that  it  would  do  good  work  and  thresh 
nt  least  500  bushels  of  wheat  or  600  bushels  of 
oats  in  a  working  day ;  that  said  threshing  out- 
fit would  properly  thresh  wheat,  oats,  and  bar- 
ley, and  would  properly  clean  and  fan  the  grain, 
and  would  not  throw  or  discharge  any  of  the 
grain  out  of  the  machine  with  the  straw,  and 
would,  in  all  respects,  do  good  work  and  be  a 
satisfactory  machme  to  said  defendant,  and  that 
it  was  not  to  be  considered  a  sale  if  said  ma- 
chine failed  to  do  good  work;  that  said  defend- 
ant thereafter  accepted  said  threshing  outfit  on 
triaL" 

The  answer  sets  forth  the  falsity  of  said 
represoitattons,  and  states  snbstantlally  that 
the  madilne  was  practically  worthless  for 
the  purposes  for  whl<A  it  wss  sold;  that 
d^endant  notified  plaintiff  of  the  defects,  and 
offered  to  return  the  machine,  but  plaintiff 
refused  to  recdve  it  There  was  a  counter- 
claim for  damages,  but  this  was  later  elimi- 
nated by  a  ruling  of  the  court  All  the  new 
matter  in  the  answer  was  put  in  issue  by  an 
appropriate  reply.  There  was  a  verdict  and 
judgment  for  defendant,  and  plalntlCT  api)ealB. 

Jno.  S.  Hodgln,  of  L«  Grande,  for  appel- 
lant R.  J.  Green  and  Colon  R.  Eberhard, 
both  of  La  Grande  (Cochran  &  Eberhard,  of 
La  Grande,  on  the  brief),  for  respondent 

McBRIDG,  J.  (after  stating  the  facts  as 
above).  [1,2]  The  gist  of  the  defense  in  this 
case  is  that  the  association  that  sold  the 
machine  to  defendant  and  to  whom  the  note 
was  given  fraudulently  misrepresented  tbe 
machine  to  plaintiff,  and  thereby  induced 
him  to  give  bis  notes  for  a  worthless  ma- 
chine. In  our  view  of  the  case  it  makes  no 
difference  whether  the  seller  was  acting  on 
its  own  responsibility  or  as  agent  for  plain- 
tiff, or  wbeUier  the  note  was  transferred  with 
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or  wltboat  actual  notice  of  the  alleged  fraud, 
or  before  or  after  It  became  due,  for  this 
reason:  The  note  Is  nonnegotlable.  This 
was  decided  by  us  in  the  case  of  Reynolds  v. 
Vint,  73  Or.  528,  144  Pac.  526 ;  the  note  there 
in  suit  being  practically  Identical  with  the 
one  here.  Being  nonnegotlable,  the  purchas- 
er tabes  it  subject  to  all  the  equities  between 
the  original  parties.  8  Corpxis  Juris,  p.  62, 
I  54,  and  notes.  This  being  the  law,  the  tes- 
timony in  regard  to  agency  was  wholly  irrel- 
evant to  any  issue  in  the  case,  and  the  trial 
of  that  Issue  upon  the  whole  gave  the  plaintiff 
a  better  case  than  that  to  which  It  waa  enti- 
tled. There  was  evidence  sufficient  to  justify 
the  court  in  submitting  the  question  of  the  al- 
leged deceit  to  the  Jury,  and  no  error  is  di- 
rected against  such  ruling  beyond  those  ob- 
jections predicated  upon  the  theory  that  it 
was  necessary  for  defendant  to  prove  that 
the  C^egon  Co-operative  AssociatloD  was  the 
agent  of  plaintiff,  whldi,  as  before  stated, 
waa  unnecessary. 
The  judgment  Is  affirmed. 


(82  Or.  92) 

DOICBSTLBR  v.  FIRST  NAT.  BANE  OF 
ROSEBURG. 
(Supreme  Ooart  of  Oregon.    Dec.  6,  1916.) 

1.  Banes  and  Banking  <8=>235— National 
Bane  Exauineb^-Official  of  Bank. 

A  national  bank  examiner  U  not  an  agent 
or  officer  of  a  bank  which  be  examinea, 

[Bd.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §3  879-887 ;  Dec.  Dig.  <@=s> 
235.] 

2.  BStoppel  «=!>97— Peesons  to  Weou  Es- 
toppel IS  Available. 

A  statement  to  a  national  bank  examiner  by 
a  depositor  in  reoly  to  a  Question  by  tlie  ex- 
aminer as  to  whether  loans  oy  the  president  of 
the  bank  were  authorized  furnishes  no  basis  for 
an  estoppel  in  favor  of  the  bank  and  against 
the  depositor;  the  examiner  not  being  an  of- 
ficer or  agent  of  the  bank. 

[Ed.  Note. — For  other  cases,  see  '  Estoppel, 
Cent  Dig.  8  289 ;  Dec.  Dig.  ^97.] 

8.  BAITK8  ASD  Bakking  «=»262— Liabzlitt 
or  Bane  fob  Acts  of  Offickbs. 
While  a  depositor  in  a  national  bank  is  pre- 
sumed to  know  that  the  bank  is  without  author- 
i^  to  lend  hia  funds  for  his  benefit  aa  an  in- 
dividuaL  the  president  of  a  national  bank,  hav- 
ing made  representatioiui  to  an  nneducated  de- 
positor that  his  deport  could  be  lent  so  as  to 
be  called  within  30  days  yet  bring  a  fair  rate 
ot  interest,  cannot,  the  depositor  understanding 
that  the  president  was  acting  for  the  bank,  make 
loans  of  the  depositor's  funds  without  render- 
ing the  bank  liable. 

[Ed,  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  H  1001-1006;  Dec.  Dig. 
«=»262J 

4.  Tbial  ®=>228(1)— iNSTBUcnoNS— Foem  of 

Instbuctions. 
An  instruction  submittjng  an  issue  to  the 
Jury  need  not  follow  the  testimony  of  the  wit- 
nesses if  it  accurately  presents  the  situation. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gS  609.  510;  Dec.  Dig.  «=>228(1).] 

6.  Tbial  <^251(2)  — Instbuctions  — IsauBs 
Pbbsented. 
Where  a  depositor  in  a  national  bank  sued 
for  deposits  which  had  been  loaned  by  the  presi- 


dent, contending  that  the  president  was  acting 
for  the  bank,  while  the  banic  contended  that  the 
president  was  acting  iBdividnally,  and  that  the 
depositor  was  estopped  to  assert  liability  against 
it,  an  instruction  on  the  powers  of  national 
banks  is  not  necessary;  for  the  fact  that  the  de- 
positor attempted  to  authorize  the  hank  to  per- 
form an  ultra  vires  act  in  lending  his  money 
did  not  authorize  the  preudent  to  appropriate 
the  funds  and  excuse  the  bank  trma  liability  for 
his  misappropriation. 

{Bd.  Note.— ^or  other  cases,  see  Trial.  Gent 
S.  I  688;  Dec.  Dig.  «=>^(2).] 

6.  Tbial  ^=9191(2)— Instbuctions— Assmcp- 
TiON  OF  Facts. 

In  an  action  against  a  natiooal  bank  to  re- 
cover deposits,  the  bank  contended  that  the  de- 
positor consented  to  the  act  of  the  president  is 
loaning  his  deposits,  and  that  he  was  estopped 
to  assert  the  liability  of  the  bank.  The  court 
charged  that  an  estoppel  Is  that  by  which  a  per- ' 
son  by  his  own  act  which  he  has  committed 
precludes  him  from  asserting  the  truth.  Other 
portions  of  the  charge  clearly  showed  that  the 
court  did  not  assume  that  plaindGTs  testimony 
at  trial  was  true,  end  that  the  statement  on 
which  the  estoppel  was  based  waa  untrue. 
Beld,  that  the  cnaree  was  not  erroneous  as  as- 
suming that  plaintiff's  testimony  at  trial  was 
true. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  9S  422,  426;  Dec.  Dig.  «8=191(2).l 

7.  Estoppel  4=>52  —  EqinTABLE  Estoppel- 
Definition. 

An  "estoppel"  may  be  defined  as  where  a 
man  is  concluded  and  forbidden  to  speak  against 
bis  own  act  or  deed,  though  it  is  to  say  the 
truth  {quoting  Words  and  Phrases,  Estoppel). 

[Ed.  Note.— For  other  casra,  see  Estoppel, 
Gent  Dig.  fS  121-125,  127;  Dec.  IMg. 

8.  Appeal  and  Ebbob  «=s>1170(9)— Rstuw- 
Instbuctions. 

Where  the  instmctiona  correctly  present  the 
law,  a  judgment  will  not  be  rerenra  tot  mm 
technical  inaccuracies. 

[Ed.  Note.— For  other  eases,  see  .^nieal  and 
Error,  Cent  Dig.  H  4066,  4543;  Dec  Dig.  «s> 
1170(9).] 

In  Banc.  Appeal  from  Circuit  Conr^  Dong- 
las  County ;  3.  W.  Hamilton,  Judge. 

Action  by  H.  S.  Doerstler  against  the  First 
National  Bank  of  Bos^ui^,  a  corporaUoii- 
From  a  Judgment  foT  plalntiUf,  defendant  ap- 
peals. Affirmed. 

This  is  an  action  to  recover  the  bala&ce  due 
on  alleged  deposits  made  In  defendant  bank. 
The  complaint  alleged,  In  substance,  that  for 
many  years  prior  to  April  27,  1911,  plaintiff 
had  been  a  depositor  of  defendant  bank,  and 
that  upon  that  date  be  had  on  deposit  (5,- 
365.90;  that  since  said  date  defendant  has 
paid  htm  upou  said  deposit  the  sum  of  $6.90, 
and  no  more,  leaving  a  balance  due  him  of 
$5,359,  for  which  he  prays  Judgment,  togeth- 
er with  interest  The  answer  denied  that 
plaintiff  bad  on  deposit  the  sum  stated,  or 
that  there  was  any  sum  whatever  due  him 
from  defendant.  For  a  further  answer  de- 
fendant alleged  that  it  was  a  duly  authorized 
national  bank;  that  on  June  17,  1911,  it  sold 
all  its  assets,  except  certain  overdue  notes 
and  accounts,  and  its  good  will  to  the  Doug- 
las National  Bank,  which  assumed  the  de- 
posit accounts  of  defendant;  that  at  said  date 
plaintiff  had  on  deposit  with  defendant  the 
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■am  of  $6^,  and  no  more,  wblch  the  Douglas 
National  Bank  afterwards  paid  him.  There 
was  also  a  plea  of  account  stated.  Another 
defense  set  forth  was  that  plalntUt  requested 
T.  R.  Sheridan,  the  president  of  defendant, 
to  loan  his  money,  and  authorized  him  to 
withdraw  it  for  that  purpose,  and  that  there- 
upon and  Ions  prior  to  the  sale  of  the  de- 
fendant bank  to  the  Douglas  National  Bank 
Sheridan  withdrew  fi-om  the  bank  and  loan- 
ed for  plaintiff  the  following  sums:  ^69 
loaned  to  B.  C.  Agee,  $1,700,  to  A.  M.  Kelse;, 
and  $1,760,  to  T.  R.  Sheridan;  that  said 
sums,  a^regatlng  $3,929.  were  all  the  funds 
of  plaintiff  deposited  in  the  defendant  bank, 
exc^t  $6.90  paid  to  plaintiff  as  aforesaid; 
that  Sheridan,  acting  solely  as  the  agent  of 
plaintiff,  took  the  notes  of  the  parties  to 
whom  the  loans  were  made,  inserted  them 
In  an  envdope,  marking  it  with  the  name  of 
the  plaintiff,  and  placed  them  in  the  vaults 
of  defendant  for  safekeeping  at  the  request 
of  and  for  the  sole  use  and  benefit  of  plain- 
tiff; that  these  notes  were  never  mingled 
with  the  securities  of  the  bank,  but  were  kept 
s^arate  and  apart  In  that  portion  of  the 
vaults  devoted  entirely  to  the  safe-keeping 
of  papers  belonging  to  customers,  being  treat- 
ed by  defendant  and  its  employes  as  private 
property,  and  in  no  sense  as  belonging  to  de- 
fendant. Then  follows  a  plea  of  estoppel 
based  upon  the  answer  of  plaintiff  to  a  dt^ 
cular  letter  eesxt  to  him  by  R.  W.  Ooodbart, 
United  States  bank  examiner,  which  letter 
and  answer  mutatis  mutandis  are  identical 
with  the  letter  and  answer  referred  to  in 
Carton  v.  First  NaUonal  Bank,  80  Or.  539, 
157  Pac.  809,  and  are  therefore  not  quoted  In 
fulL  The  plaintiff  filed  a  reply  putting  in 
issue  all  the  new  matter  In  the  answer  ex- 
cept that  he  admitted  signing  the  answer  to 
the  letter  sent  him  by  the  bank  examiner. 
Concerning  that  matter  his  reply  is  as  fol- 
lows: 

'l^t  at  all  times  mentioned  in  the  complaint 
and  answer  in  this  case  T.  R.  Sheridan  was 
and  is  the  duly  elected,  qualified,  and  acting 
president  of  the  First  National  Bank,  and  its 
lihief  executive  ofiScer,  having  the  actual  man- 
agement and  control  of  eaid  bank ;  [that  the 
boBineas  transacted  between  plaintiff  and  de- 
feadaat  was  almost  ezdusivelr  done  through 
said  Sheridan  as  tlie  president,  agent,  and  rep- 
resentative of  said  bank ;  that  while  plaintiff 
iTBfl  a  depositor  of  said  bank,  and  prior  to  April 
27, 1911  the  said  Sheridan,  as  president  of  de- 
fendant Dank,  informed  plaintiff  that  the  bank 
eoold  lend  some  of  the  funds  of  plaintiff  then  on 
deposit  in  said  bank,  eo  as  to  earn  for  plaintiff 
6  per  cent,  per  annum,  and  that  at  any  time 
plaintiff  desired  to  use  said  funds  said  bank 
ooold  call  them  in  upon  30  days*  notice ;  that 
thereafter  the  said  bank  rendered  to  plaintiff 
statements  of  account  showing  that  certain 
funds  lit  plaintiff  had  been  loaned  by  said  bank, 
bat  said  bank  never  informed  plaintiff  as  to  the 
names  of  borrowers  of  said  fundB,  or  the  nature 
of  any  security  taken,  or  the  lencth  of  time  any 
nieb  loan  was  to  run  or  of  any  other  particu- 
Isn  regarding  the  same,  and  plaintiff  believed 
tnm  stud  statedienta  and  from  the  reprcsenta- 
tioDs  theretofore  made  to  plaintiff  throuch  snid 
Sberidan  that  svid  bank  bad  loaned  plaintiff's 
funds,  and  that  plaintiff  could  at  any  time  ob- 


tain Buch  funds  from  said  bank  by  giving  30 
days'  notice,  and  that  plaintiff  would  receive  in- 
terest upon  said  funds;  that  said  bank  never 
deliverea  to  plaintiff  any  promissory  note  or  oth- 
er security  or  evidence  relating  to  any  such  al- 
leged loans,  and  plaintiff  was  thereby  led  to  be- 
lieve, and  did  believe,  thut  all  securities  taken 
for  any  such  alleged  loans  were  taken  in  the 
name  of  aaid  bank,  and  plaintiff,  because  of  said 
representations  of  said  Sheridan,  did  not  ex- 
pect said  bank  to  turn  any  such  aecarity  or  ae- 
ctirities  over  to  plaintiff,  but  plaintiff  was  at 
all  times  led  by  said  bauk  to  believe  and  did  be- 
lieve that  plaintiff  was  simply  to  look  to  said 
bank  for  his  money ;  that  because  of  the  fore- 
going facts,  wben  plaintiff  received  from  said 
bank  statements  showing  that  some  of  plaintiff's 
funds  had  been  loaned,  plaintiff  made  no  objec- 
tion, but  relied  upon  the  said  representations;] 
that  when  the  defendant  bank  ceased  business 
in  Jane,  1911,  it  was  stated  by  the  officers  of 
the  defendant  bank  and  the  officers  of  the 
Douglas  National  Bank  of  Roseburg,  Or.,  that 
the  said  banks  had  consolidated,  and  for  that 
reason  plaintiff  believed  that  the  consolidated 
bank  would  still  be  responsible  for  his  funds, 
and  did  not  learn  until  long  afterwards  that 
the  defendant  bank  had  really  gone  out  of  bud- 
ness,  and  that  the  pretended  consolidation  was 
not  a  consolidation  in  fact,  but  that  the  said 
Douglas  National  Bank  had  simply  taken  over 
certain  securities  formerly  held  By  the  defend- 
ant bank,  and  bad  become  responsible  for  cer- 
tain specific  deposito  of  the  defendant  bank; 
[that  the  plaiotiff  never  learned  until  long  after 
the  closing  of  the  defendant  bank  that  it  was 
claimed  by  the  said  bank  or  by  said  Bheridan 
that  the  said  Sheridan  had  personally  taken 
plaintiff's  funds  in  the  manner  set  forth  in  de- 
fendant's answer  herein;  that  plaintiff  never 
ratified  or  acqoiesced  in  said  alleged  taking  of 
his  funds ;  that  plaintiff  never  In  any  way  au- 
thorized the  said  Sheridan  to  withdraw  any 
funds  whatever  from  plaintiffs  account  in  sa^ 
bank;]  that  while  plaintiff's  account  with  de- 
fendant bank  was  active,  and  while  said  bank 
was  going  into  liquidation,  plaintiff  resided  in 
Ourry  county,  remote  from  any  railroad  com- 
munication, said  bank  being  located  at  Rose- 
bur&  {and  plaintiff  was  not  informed  as  to  the 
condition  of  said  bank  or  as  to  the  fact  Uiat  it 
was  going  into  liquidation,  but  at  all  times  be- 
lieved said  bank  to  be  a  strong,  wealthy  insti- 
tution, and  its  officers  and  managers  thoroughly 
honorable  and  responsible;]  that  plaintiff  is  in- 
formed and  believes,  and  therefore  alleges,  that 
B.  C.  Agee  and  A.  M.  Kelsey.  who  are  mention- 
ed in  the  defendant's  answer  herein  as  persons 
to  whom  the  said  Sheridan  loaned  some  of  the 
funds  of  plaintiff,  were  at  the  time  of  said  al- 
leged loans  business  associates  of  the  said  Sheri- 
dan, and  if  the  said  Sheridan  paid  into  the 
hands  of  said  Agee  or  said  Kels^  any  <tf 
funds  of  plaintiff,  it  was  done  largely  for  the 
personal  benefit  of  said  Sheridan  and  done  with- 
out the  knowledge  and  consent  of  plaintiff; 
that  plaintiff  never  directly  or  indirectly  au- 
thorized the  said  Sheridan  as  an  individual  to 
lend  any  of  the  plaintiff's  funds  or  withdraw 
any  part  thereof  from  defendant  bonk  for  any 
purpose,  [and  never  authorized  said  bank  to  so 
dispose  of  plaintiffs  funds  that  he  would  no 
longer  he  able  to  look  to  said  bank  as  responsi- 
ble for  the  repayment  of  same,  but  the  only  ar- 
rangement as  to  the  lending  of  plaintiff's  mon- 
ey which  plaintiff  ever  made  with  defendant 
tmnk  was  that  defendant  bank,  in  consideratiou 
of  defendant  bank's  putting  a  part  of  plaintlS's 
money  to  work  to  earn  interest,  that  plaintiff 
would  not  call  for  the  same  except  upon  30 
days'  notice  to  defendant  bank;]  that  in  the 
month  of  June  or  July,  while  plaintiff  was  on  a 
visit  to  Hagcrstowo,  Ind.,  plaintiff  received  tha 
letter  set  out  on  page  ^  ot  said  answer,  of  R. 
W.  Goodhard,  national  bank  examiner;  that 
neither  at  the  time  of  the  receipt  of  aaid  letter 
nor  until  long  afterwards  did  plaintiff  receiva 
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any  notice  or  knowledge  that  titie  defendant 
bank  was  liquidating  ita  affairs  or  proposed  to 
CO  oat  of  buainesa.  [and  when  said  letter  was  re- 
ceived by  plaintiff,  plaintiff  assumed  that  the 
same  was  a  mere  bankin;;  formality,  did  not 
carefnlly  read  tbe  same,  and  did  not  understand 
that  the  object  thereof  was  to  cause  plaintiff  to 
release  tbe  defendant  bank  from  responsibility 
for  aaid  alle^d  loans ;]  that  the  statement  aT>- 
pcnded  to  eaid  letter  whioh  was  Ripned  by  plain- 
tiff wan  prepared  by  said  Gondhart,  ready  for 
plaintilTfl  mgnatiire,  [and  plaintiff  signed  the 
same  without  undercttanding  tbe  real  meaning 
thereof:  that  plaintiGF  supposed  that  by  sign- 
ing said  letter  be  was  simply  ratifring  the  mak- 
ing of  loans  from  plaintiff's  fands  by  defendant 
bank  under  the  arrangement  hereinbefore  men- 
tioned, and  that  plaintiff  would  still  have  the 
right  at  any  time  upon  30  days*  notice  to  de- 
mand said  funds  from  said  bank;  that  the  plain- 
tiff received  his  early  education  in  the  German 
lan^age,  his  knowledge  of  the  Einglish  language 
is  bmitrd ;  that  he  is  unacquainted  with  bank- 
ing methods  and  business  forma  generally,  and 
when  be  signed  said  statement  did  not  under- 
stand that  the  language  of  said  statement  had 
the  meaning  which  it  is  now  alleged  is  conveyed 
thereby;  that  plaintiff  never  intended  to  re- 
lease defendant  bank  from  liability  for  any  of 
the  funds  which  be  had  deposited  with  said 
bank,  but  only  intended  to  ratify  any  loans 
which  eaid  buok  bad  made  to  the  extent  that 
plaintiff  would  not  seek  to  withdraw  any  of  said 
funds  without  30  da>'s'  notice :  that  plaintiff  is 
informed  and  l>clieve8,  and  therefore  alleges, 
that  tbe  said  Goodbart.  at  the  time  of  writing 
said  letter  to  plaintiff  knew  that  said  bank's 
affairs  were  not  in  sound  condition,  and  knew 
that  tbe  said  T.  K.  Sheridan,  its  president,  waa 
in  failing  circumstances,  and  had  been  with- 
drawing from  the  accounta  of  various  depositors 
of  said  bank  large  sums  of  money  for  the  per- 
sonal use  or  benefit  ot  said  Sheridan,  under  pre- 
tense of  making  loans  therefrom,  and  tbe  said 
Goodbart  at  all  times  concealed  said  knowledge 
from  this  plaintiff,  and  plaintiff  long  after  the 
receipt  of  said  letter  believed  said  bank  to  be  a 
sound  aDd  responsible  financial  institution  and 
Its  officers  reliable  and  trustworthy;  that  the 
said  Goodbart  thereby  deceived  plaintiff  by  bis 
aileoce,  and  caused  plaintiff  to  sign  said  atate- 
ment  without  carefully  Investigating  the  mean- 
ing thereof;  that  had  plaintiff  been  advised  as 
to  what  the  facts  were,  that  said  bank  was  go- 
ing into  liquidation,  and  tiiat  said  Sheridan's 
conduct  as  president  of  said  bank  bad  been  ir- 
regular or  corrupt,  plaintiff  would  not  have  sign- 
ed aaid  statement  without  taking  legal  advice 
so  as  to  know  the  true  meaning  thereof;  that 
said  statement  did  not  express  plaintiETs  true 
intent  or  meaning,  and  the  signing  thereof  was 
due  entirely  to  misapprehension  and  deception:] 
that  in  truth  and  in  fact  tbe  alleged  loans  men- 
tioned in  said  answer  were  really  misappropria- 
tiona  by  said  Sheridan  of  the  funds  of  said 
bank,  and  said  Sheridan  fraudulently  conceal- 
ed the  real  diaracter  thereof,  [as  said  Goodbart 
well  knew  when  he  addressed  said  letter  to 
plaintiff,  and  as  tbe  directors  and  other  officers 
of  said  bank  knew  or  could  have  known  had  they 
examined  or  scrutinized  the  affairs  of  said  bank 
and  the  conduct  of  said  Sheridan  as  president, 
as  it  was  at  all  times  tbeir  duty  to  do.]" 

Plaintiff  moved  to  strike  out  all  those  por- 
tions of  the  reply  above  gaoted  which  are  in- 
cluded in  brackets,  but  the  motion  was  over- 
roled.  Upon  the  trial  defendant  excepted  to 
certain  Instructions  given  by  the  court  and  to 
the  refusal  of  the  court  to  give  instmctlons 
requested  by  defendant  These  matters  will 
be  noted  in  the  opinion.  There  was  a  trial 
mad  verdict  tax  ^ilntifl,  and  defendant  ap- 
peal!. 


O.  P.  Ck>ahow,  of  Roseborg,  ft>r  appelant 
B.  li.  Eddjt     Rosetmig,  tor  reqwndent 

McBRIDE,  J.  (after  stating  the  facta  as 
above).  [1-3]  Many  of  the  questions  raised 
on  this  appeal  have  been  settled  in  previous 
cases  arising  between  the  defendant  and  oth- 
er deposltora  The  motion  to  strike  oat  por- 
tions of  plalDtifTs  reply  to  defendant's  plea 
of  estoppel  was  properly  overmled.  As  held 
In  Carlon  v.  First  yational  Bank,  supra,  and 
Verjreil  T.  First  National  Bank,  80  Or.  550, 
157  Pac.  813,  tbe  bank  examiner  was  not  .  the 
agent  of  the  bank,  and  no  statement  to  him 
would  estop  the  plaintiff  from  assertiug  the 
facts  in  an  action  between  him  and  the  bank. 
The  plaintiff;  however,  assuming  tbe  facts  to 
be  well  pleaded,  replied  by  showing  that  lie 
was  not  In  possession  of  all  tbe  facts  when 
he  signed  tbe  certificate  requested  by  the 
bank  examiner,  and,  wiUle  tbe  matter  plead- 
ed is  somewhat  prolix,  we  tblnk  it  U  rele- 
vant. Tbe  circumstances  were  not  fully  and 
fairly  stated  In  tbe  letter  written  by  the 
bank  examiner,  and  the  certificate  at  the  bot- 
tom which  plaintiff  was  requested  to  sign 
was  evidently  framed  6o  as  to  entrap  the 
plaintiff  into  an  affirmative  answer.  He  was 
requested  to  sign  if  tbe  statement  appended 
was  correct.  It  would  have  been  but  fair  If 
the  examiner  had  fully  stated  tbe  exact  con- 
dition of  affairs  as  between  the  bank  and 
Sheridan,  and  then  asked  the  plaintiff  to 
write  a  reply  Instead  of  making  a  partial 
statement  of  the  circumstances  and  coufiuing 
plaintiff  to  a  "yes  or  nothing"  answer.  The 
other  questions  raised  upon  tbe  testimony 
are  discussed  in  the  cases  above  cited,  and 
need  not  here  be  considered.  Taking  tbe 
plaintiff's  testimony  as  a  wbole^  it  tends  to 
show  that  he  was  dealing  with  Sheridan  as 
a  representative  of  the  bank,  and  supposed 
that  it  was  the  bank  which  was  to  loan  his 
money  for  him.  Granted  that  he  was  pre- 
sumed to  know  as  a  matter  of  law  what  nei- 
ther laymen  nor  lawyers  usually  know  as  a 
matter  of  fact,  namely,  that  the  bank  coold 
not  loan  his  money  for  bim,  it  does  not  fol- 
low that  one  of  the  officers  of  the  bank  had 
a  right  to  use  bis  official  position  and  the 
bank's  apparent  responsibility  as  a  false  tok- 
en to  get  plaintiff's  money.  No  doubt,  the 
method  by  which  the  bank  would  draw  the 
money  when  a  loan  was  made  was  rather 
hazy  In  his  mind ;  as  his  letters  Introduced 
in  evidence  show  that  he  Is  an  tmeducated, 
ignorant  rancher.  He  knew  that  the  bank 
had  bis  money  and  was  responsible,  and  the 
president  of  the  bank  in  its  place  of  business 
told  bim  that  he  could  loan  it  for  bim  at  6 
per  cent.  To  him,  as  to  most  Ignorant  people, 
the  president  was  the  bank.  As  he  expresses 
it  in  his  crude  way.  "I  supposed  the  bank 
would  be  security  for  the  money ;"  that  is, 
he  supposed  that  he  was  dealing  with  the 
bank,  and  that  it  was  responsible  and  able 
to  replace  his  money  Mrithln  30  days  if  he 
called  for  It  Bad  be  presented  a  certiflcato 
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of  deposit  for  payment  and  Sheridan  had 
BBld  to  him,  "I  will  pay  the  certificate  next 
we^,**  neither  be  nor  any  one  else  would  hare 
understood  that  Sheridan  intoided  to  pay  It 
out  of  Ida  own  podwt,  and  vhen  Sheridan 
Bald,  "I  will  loan  your  money  and  pay  yon 
0  per  cent  Udweat,"  he  naturally  supposed 
that  Sheridan  was  speaking  for  the  bank, 
and  no  doubt  Sheridan  Intended  ttiat  he 
should  so  believe.  Assuming  that  there  was 
technicid  error  in  the  Instructions,  we  would 
bUU  be  dlspraed  to  afflnn  ttie  Jiidgnient  under 
tbe  proTislons  of  section  3,  art  7,  of  our 
Constitution  as  amended;  but  there  Is  no 
rever^ble  error  U  we  take  the  Instructlona 
as  a  whole. 

[4]  The  first  objection  to  the  Inductions 
la  that  the  court.  In  stating  what  the  plain- 
tiff claimed,  used  tbe  following  language: 
"And  that  Mr.  Sheridan  told  him  [plnlntlff] 
that  he  would  lend  the  money  for  him  at  a 
pTemlum."  Whereas  the  plaintiff  had  actual- 
ly empl(ved  this  language:  "So  he  told  me 
he  would  loan  it  out  for  me  and  g|Te  me  6 
per  cent  Interest"  Tbe  court  was  not  at- 
tanptlng  to  quote  the  testimony  verbatim, 
but  in  a  general  way  to  call  tbe  attention  of 
the  Jury  to  tbe  issue  between  tbe  parties,  and 
tbe  use  of  the  word  "premium"  instead  of  "6 
per  ceat  interest"  could  not  mislead  tbe  jury. 

[51  It  Is  next  objected  tbat  the  court  did 
not  give  an  Instruction  correctly  deflulng  the 
limitations  upon  the  powers  of  national 
banks.  There  was  no  occasion  for  such  an 
instruction  under  tbe  pleadings  or  evidence. 
Tbe  plalutifTs  contention  was  tbat  he  bad 
deposited  bia  money  In  the  bank,  and  tbe 
bank  bad  refused  to  repay  bim.  Tbe  defend- 
ant's contention  wag  that  plaintiff  had  au- 
thorized Sheridan  personally  to  draw  It  out 
and  loan  It  and  tbat  he  had  drawn  It  out 
pm^uant  to  suCb  authority.  The  plaintiff 
takes  issne  here,  and  claims  that  he  did  not 
aatborlze  Sberidan  personally  to  loan  the 
money,  but  that  such  authority  was  given  the 
bank,  and  that  Sheridan,  the  principal  officer 
of  tbe  bank,  drew  it  out  and  misappropriated 
it  If  plaintiff  made  Sheridan  his  agent  to 
loan  the  mon^  and  withdraw  It  from  the 
bank  for  that  purpose,  and  he  did  so,  the 
bank  Is  not  liable,  and  the  court  In  dfect 
so  Instructed.  If  he  attempted  to  make  tbe 
bank  his  agent  and  its  president  drew  out 
the  money  and  misappropriated  it  no  matter 
what  tbe  bank's  limitations  as  to  loidlng 
money  for  others  may  be,  it  la  liable  for  the 
nKmey  so  unlawfully  withdrawn.  It  does  not 
ftdlow  that,  because  plaintiff  attempted  to 
five  tile  bank  anthorii^  to  do  an  act  in  ni&- 
tltm  to  his  deposit  Qiat  was  ultra  vires,  an 
officer  of  tbe  bank  could  withdraw  an  amount 
of  money  equal  to  plaintiff's  deposit,  charge 
it  up  against  plaintiff,  and  convert  it  to  bis 
own  118&  As  remarked  by  Judge  Deady  in 
United  States  v.  Bandall,  1  Deady.  S24,  Fed. 
Gas.  Mo.  16,118,  where  a  postmaster  was 
ODDTicted  of  stealing  gold  dust  from  the  Unit- 


ed States  malls,,  and  the  contention  was  made 
tbat  gold  dust  was  not  mailable  matter.  "Be- 
cause gold  dust  is  not  mailable,  it  does  not  fol- 
low  that  it  is  not  stealable."  So  here  It  does 
not  follow  that  because  the  bank  had  no  right 
to  act  as  a  broker  for  plaintiff,  and  his  al- 
leged authorization  of  it  to  do  so  was  void, 
the  president  of  the  bank  could  steal  an 
amount  and  cover  the  theft  by  charging  it 
against  plaintiff's  balance,  and  thereby  re- 
lieve his  bank  of  liability.  Whether  the  bank 
under  tbe  drcnmstancea  could  lawfully  have 
loaned  the  money  ft>r  plaintiff  Is  a  matter  of 
no  importance.  It  B&ys  that  it  did  not  loan  it 
and  plaintiff  says  it  did  not  loan  it  so  the 
whole  question  comes  down  to  this:  md  plain- 
tiff authorize  Sheridan  personally  as  his  agent 
to  draw  out  and  loan  the  amount  of  bis  de- 
posit? This  the  court  left  to  the  Jury,  and  it 
has  found  that  he  was  not  so  authorissed. 

[6, 7]  Exception  is  taken  to  some  language 
used  by  t3ie  court  In  instructiog  the  jury 
iipon  the  law  of  estoppel.  There  are  some 
expressions  In  this  part  of  the  charge  which 
taken  alone  might  seem  to  have  a  tendency 
to  mislead,  but  when  considered  with  the 
context  this  cannot  be  said  to  be  thrtr  effect 
Tbe  whole  of  the  court's  charge  on  that  sub- 
ject is  as  follows: 

"The  defendant  then  also,  as  I  hare  already 
told  you,  has  pleaded  tbat  which  is  denominated 
as  estoppel.  And  you  will  reoiember  tbe  fact 
alleged  with  regard  to  that  particular  defense 
is  this:  That  upon  the  inspector,  Goodhart, 
sending  to  the  plaintiff  a  letter  making  inquiry 
as  to  the  matter  of  these  particular  charges 
against  his  account,  he  answered  as  has  already 
been  read  to  you  with  regard  to  it.  And  it  is 
allied  in  the  answer  that  for  this  reason  tbe 
plaintifF  is  estopped ;  tbat  is,  by  his  own  answer. 
What  is  meant  by  that  is  that  be  is  prevented 
from  asserting  bis  right  or  his  claim  to  this  par- 
ticular money,  because  be  made  the  answer 
which  be  did,  and  it  becomes  necessary  for  me, 
gentlemen,  to  explain  tbe  law  applicable  to  that 
particular  feature  of  the  case,  and  it  is  also  quite 
an  important  matter  of  the  law  for  yon  to  con- 
sider in  applying  it  to  the  facts  in  this  case.  I 
cannot  better  illustrate  the  proposition  of  estop- 
pel, gentlemen,  than  by  tbis:  We  will  suppose 
that  one  of  you  Jurors  owned  a  horse,  and  an- 
other person^  a  uiird  party,  came  by  and  made 
a  bargain  with  yet  some  one  else  for  the  horse, 
in  your  presence,  the  horse  being  yours,  and  you 
stood  by  and  allowed  tbe  porcbaser  to  pay  bis 
money  for  your  horse  and  take  it  aoppoafng  tbat 
it  belonged  to  the  seller,  whereas,  in  truth  and 
in  fact  it  belonged  to  you;  tbe  law  says  that 
under  such  circumstances  as  that,  although  the 
horse  belonged  to  you  in  fact  you  could  not  now 
assert  it  because  It  would  be  fraud  and  imposi- 
tion upon  the  person  who  was  led  to  pay  his 
money  for  the  horse  when  you  by  acting  at  the 
time  coold  have  prevented  it.  And  tbe  law  says 
that  an  estoppel  is  that  in  which  a  person  by 
hla  own  act  which  he  has  committed  precludes 
himself  from  asserting  the  troth;  and  what  they 
intend  to  say  by  this  answer  is  tbat  tbe  plaintiff 
in  this  case,  being  asked  at  the  time  as  to  the 
facts  in  tbe  matter,  that  he  did  not  assert  tbe 
truth,  tbat  is,  contrary  to  what  he  now  says,  and 
for  tbat  reason  he  is  estopped  to  state  the  truth, 
that  is,  to  recover  the  money.  Plaintiff  says  it 
belonged  to  him,  he  did  not  authorize  Sberidan 
to  make  this  loan  to  himself  or  these  parties,  and 
says  he  tvas  dealing  with  tbe  bank.  They  say 
tbat  he  should  hsve  said  that  at  that  time.  Mow 
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as  to  that,  gentlemen,  I  state  to  you  that  if  ;ou 
find  under  the  law  as  I  shall  give  the  same  to 
yoa  in  this  case  that  the  plaintiff  has  deposited 
the  money  as  claimed  in  this  bank,  and  that 
there  is  still  doe  Iiim  an  amount  of  money,  if  yon 
find  that  under  the  law  as  I  shall  give  it  to  you, 
applying  it  in  this  case,  then  he  is  not  estopped 
in  this  case  to  assert  his  rights  and  to  recover 
whatever  you  may  find  to  be  due  him.  This  let- 
ter, which  you  have  seen  and  which  bos  been  ad- 
mitted—the plaintiff  admits  that  be  mpde  this 
answer — is  allowed  to  go  before  yon,  and  you 
have  the  right  to  consider  it  It  is  in  the  nature 
of  a  dedaratioQ  made  b:r  him,  you  giving  it  such 
credit  as  you  may  deem  it  to  be  worth,  and,  after 
applying  it,  taking  the  answer  he  has  made  and 
aU  of  the  circumstances  in  the  case,  you  find  that 
the  evidence  is  with  the  plaintiff,  that  the  facts 
are  as  he  claims  them  to  be  in  regard  to  that 
contract  or  the  authority  which  was  given  to 
the  bank,  then,  notwithstanding  the  fact  that  he 
may  have  written  the  letter  and  which  he  admits 
that  he  did,  he  still  would  be  entitled  to  recover 
what  70a  find  dne  him  in  this  action.  The  reason 
for  that  is  that  the  bank  Inspector  did  not  repre- 
sent the  bank.  And  it  is  not  in  evidence  that 
the  bank  in  any  way  changed  its  position  by  rea- 
son of  any  answer  that  the  plaintiff  made.  And 
■0  I  say  to  you  that  ao  far  as  being  estopped, 
conclusively  estopped,  to  assert  the  claim  which 
the  plaintiff  is  making  in  this  action,  he  is  not 
estopped  by  the  fact  that  he  has  written  that 
letter;  but  if  you  should  find  from  the  evidence, 
and  you  have  a  right  to  consider  the  letter  for 
that  purpose,  that  he  authorized  Sheridan  to 
make  the  loan  or  loans,  and  that  the  dealing  was 
as  claimed  in  defendant's  answer  as  set  forth, 
if  you  find  that  fact  by  preponderance  of  the 
evidence,  then  the  plainUff  could  not  recover  in 
the  case.  And  I  instruct  you  in  connection  with 
that  fact  that  you  have  a  right  to  consider  the 
transaction,  where  it  took  place,  the  manner  of 
dealing,  under  the  circumstances,  dealing  with 
the  bank,  and  then  make  up  your  mind  from  all 
of  the  evidence  in  the  case  as  to  whether  or  not 
the  plaintiff  authorized  Sheridan  to  take  this 
money  from  the  bank,  or  whether  he  gave  au- 
thority to  the  bank  to  lend  bis  money  as  be  stat- 
ed. And  I  instruct  you  that,  if  be  did  authorize 
the  bank  to  lend  his  money,  that  would  not  au- 
thorize Sheridan  or  any  officer  of  the  bank  to 
appropriate  bis  mon^." 

In  defendant's  view  of  the  case  the  vice 
of  this  instruction,  the  stiog  In  the  tall  of 
the  scorpion,  so  to  speak,  is  embodied  In 
these  words: 

"And  the  law  says  that  an  estoppel  is  that  in 
which  a  person  by  hia  own  act  which  he  has  com- 
mitted precludes  him  from  asserting  the  truth; 
and  what  th^  intend  to  say  by  this  answer  is 
that  the  plaintiff  in  this  case,  being  asked  at  the 
time  as  to  the  facts  in  the  matter,  that  he  did  not 
assert  the  truth,  that  is,  contrary  to  what  he 
now  says,  and  for  that  reason  he  is  estopped  to 
state  the  truth,  that  is,  to  recover  the  money. 
Plaintiff  says  it  belonged  to  h.im,  he  did  not  au- 
thorixe  Sheridan  to  make  this  loan  to  himself  or 
these  parties,  and  says  he  was  dealing  with  the 
bank.  They  say  that  he  should  have  said  that 
at  that  time." 

If  we  substitute  the  word  "fact"  for 
"trutb,"  the  Instruction  would  substantially 
conform  to  Mr.  Bouvler'a  definition  of  an  es- 
toppel, which  he  declares  to  be  primarily: 

"The  preclusion  of  a  person  from  asserting  a 
fact  by  previous  conduct  inconsistent  therewith 
on  his  own  part,  or  the  part  of  those  under 
whom  he  claims,  or  by  an  adjudication  upon  his 
rights  which  he  cannot  be  allowed  to  call  in 
question." 


TV!hile  tfala  definition  may  cover  many  In- 
stances, it  is  too  narrow  to  cover  all.  A 
more  comprehensive  one  la  given  In  Demarest 
V.  Hopper,  22  N.  J.  Lav,  599,  quoted  with 
many  others  of  like  (Aiaracter  in  8  Words 
and  Phrases  under  this  title: 

"An  estoppel  is  where  a  man  is  concluded  and 
forbidden  by  law  to  speak  against  his  own  act  or 
deed;  yea,  even  though  it  is  to  say  the  truth." 

Standing  alone,  that  part  of  the  definition 
given  by  the  court  Id  the  instant  case  wonld 
be  misleading,  but,  taking  the  whole  Instruc- 
tion together,  it  la  apparent  that  the  court 
did  not  assume  the  tmth  of  the  statement 
made  by  plaintiff  upon  the  witness  stand  In 
explanation  of  his  contradictory  statement 
made  to  the  bank  examiner.  For  Instance, 
the  court  said  in  defining  estoppel: 

"What  is  meant  by  that  is  that  he  [plaintifll 
is  prevented  from  asserting  his  right  or  his  claim 
to  this  particular  money  because  be  made  the 
answer  which  be  did" 

— ^referring  to  plalntUTs  answer  to  the  Good- 
hart  letter,  and  again: 

"Plaintiff  says  It  belonged  to  him;  he  did  not 
authorise  Sheridan  to  make  the  loan  to  himself 
or  these  parties.  They  say  be  should  have  said 
that  at  that  time." 

Further,  it  will  be  seen  from  that  part  of 
the  charge  first  quoted  that  the  court,  while 
holding,  as  this  court  held  in  previoos  cases, 
that  the  letter  was  not  technically  an  estop- 
pel, Instructed  the  Jury  In  effect  that  they 
could  consider  it  for  the  purpose  of  determin- 
ing the  question  as  to  whether  the  plaintiff 
had,  in  fact,  authorized  Sheridan  to  with- 
draw the  money,  and  that,  If  they  found  such 
to  be  the  case,  the  pialntUf  could  not  recover. 
The  effect  of  the  whole  charge  upon  this  sub- 
ject was  to  submit  to  the  jury  the  question  of 
the  truthfulness  of  his  statements  made  in 
the  letter  to  the  bank  examiner.  We  do  not 
think  that,  considered  as  a  whole,  the  instruc- 
tion contains  reversible  error  or  that  the  Iniy 
could  have  been  misled  by  It. 

[8]  Other  objections  are  urged  to  eipree- 
dons  used  by  the  court  in  its  instructions, 
but,  In  our  oidnion,  they  go  merely  to  th^ 
technical  accuracy.  If  la  the  hurry  of  a  nisi 
prlus  trial  every  word  and  sentence  were 
weighed  by  this  court  with  an  eye  singled  to 
discover  technical  defects,  there  wonld  be 
scarcely  a  law  case  brought  here  wfaldi  would 
not  be  reversed,  but  such  is  not  the  duty  of  an 
appellate  court  Here  the  questioa  Is:  Woe 
the  issues  fairly  and  fully  given  to  the  Jury, 
was  the  law  correctly  stated  to  them,  and  if 
it  transpires  that  the  i^rge  la  In  any  re- 
spect inaccurate*  was  such  inaccuracy  of 
such  a  character  that  it  ral^t  have  dianged 
the  reault  of  the  venUctI  We  do  not  find 
audi  a  state  of  aflbira  In  tblt  case.  Aa  we 
view  it,  there  was  but  one  qnestl<m  for  Oie 
Jury  to  dedde,  and  that  was  whether  tbe 
plalntifl;  authorized  Kieridan  as  an  Indivlda- 
al  and  as  his  agent  to  draw  against  hla  de- 
port in  tbe  bank  and  to  loan  the  money  ao 
withdrawn.  If  he  did  not,  he  should  reoom. 
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and  tbe  verdict  was  right;  and  this  Issue,  as 
well  as  the  rules  by  which  the  evidence 
should  be  weighed,  were.  In  our  opinion,  fair- 
ly stated  without  substantial  error. 
The  Judgment  is  affirmed. 


(82  Or.  U4) 

CITT  OF  WOODBURN  v.  PUBLIC  SERV- 
ICE COMMISSION  OF  OREGON  et  aL 

(Supreme  Court  of  Oregon.   Dec.  5,  1916.) 

1.  CoNSTrnmoNAL  Law  «s381— Police  Pow- 

EB. 

When  an  owner  devotes  bis  property  to  a  use 
in  which  the  pablic  has  an  interest,  he  must  sub- 
mit to  be  regulated  and  controlled  by  tbe  public 
for  the  common  good. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  CenL  Dig.  1 148;  Dec.  Dig.  «=»81.] 

2.  Public  Sbevice  Coioiissiokb  «=»7— Requ- 
LAuoN  OF  Rates, 

The  regulation  ot  rates  for  the  purpose  of 
promoting  the  public  health,  comfort,  safety,  and 
welfore  is  an  exercise  of  the  police  power  of  the 
soTer^gn. 

(Ed.  Note.— For  other  cases,  see  Poblle  Service 
Commissions,  Dec.  Dig.  ^s=»7.] 

3.  OoNSTmrnoNAi.  Law  ®=»135— Impaibicbnt 
OF  Contracts— Telephone  Rates. 

If  a  telephone  company's  franchise  from  a 
city,  limiting  rates  to  be  charged,  is  deemed  a 
contract,  the  mere  fact  that  It  was  made  prior 
to  tbe  mactment  of  the  Public  ITtitity  Act  (Laws 
1911,  p.  483),  and  before  the  state  attempted  to 
regulate  such  rates,  does  not  debar  the  state 
from  increasing  the  rates  as  Szed  in  the  fran- 
chise, because  when  the  state  exercises  its  police 
power,  it  does  not  work  any  impairment  of  obli- 
gation of  the  contract;  the  possibility  ot  the  ex- 
ercise of  such  power  being  an  implied  term  of  the 
contract. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  CenL  Dig.  SS  380-387;  Dec  Dig.  iS=>135.] 

4. '  CoNSTrruTiONAi.  Law  «8=>63(2)— Ra-oc-Fit- 
INO  Powsa— Delboation  to  Mdwicipalitt. 

Since  the  right  to  regulate  rates  is  an  inher- 
ent element  of  sovereignty,  such  right  can  be  del- 
ated to  a  monicipality  only  by  clear  and  ex- 
press terms,  and  all  doubts  must  be  resolved 
against  the  municipality. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  U  109.  HI.  112,  U4;  Dec 
Dig:  «»68(2)J  .  '  ^ 

6w  Municipal  Oobpobations  «»64— Lboisia- 
TivK  CoNTHOL— Home  Rule  Chabteb. 
Const  art  11,  i  2,  providing  that  the  legal 
voters  of  every  ci^  and  town  are  granted  power 
to  enact  and  amend  thdr  mnnidpu  charter  sub- 
ject to  the  Onstitntion  and  criminal  laws  of  the 
state  of  Oregon,  and  forbidding  the  Legislative  As- 
sembly to  amoid  or  repeal  any  charter  for  any 
mnni^pality,  etc.,  does  not  extend  tbe  authority 
of  inch  munidpalitieB  over  subjects  not  properly 
municipal  and  germane  to  the  purposes  for  which 
municipal  corporations  are  formed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Oorporations,  Cent  Dig.  |i  156,  157  4  Dec  Dig. 
«=»64.] 

0.  Municipal  Cobporatxons  4=3619  — Reou- 

LATioN  OF  Rates. 
Tbe  right  to  regulate  rates  is  a  matter  of 
general  concern,  and  does  not  pertain  solely  to 
mnnidpal  affairs. 

{Ed.  Note^Fior  otha  cases,  see  Munidpal 
Corporations,  Cent  Dig.  1 13S9;  Dec.  IMg.  «=> 
619.] 


7.  Telegraphs  and  Telephones  4=933(1)  — 
Regulation  bt  Munxcipalitt  —  Beoula- 
TioN  BT  State. 

Where  a  municipality  under  its  home  rule 
charter,  adopted  under  Const  art  11,  §  2,  grant- 
ed a  telephone  franchise  limiting  rates  to  be 
charged,  and  later  the  Public  Utility  Act  (Laws 
1911,  p.  483),  was  enacted,  the  Public  Service 
Commission  bad  authority  thereunder  to  author- 
ize the  company  to  charge  higher  rates. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  2l ;  Dec  Dig.  <8=» 
33(1).] 

8.  Tbleoeaphs  and  Telephones  4=>33(1)  — 
Requlation— Public  Sebvice  Commission. 

The  failure  of  the  Public  Service  CJommission 
to  file  a  statement  ot  valuation  mentioned  in  sec* 
tion  10  of  the  Pablic  UtUity  Act  (Laws  1911,  p. 
483)  does  not  affect  tbe  validity  of  an  order,  al- 
lowing a  telephone  company  to  charge  higher 
rates  than  those  stated  In  its  franchise,  since  the 
right  to  make  the  order  does  not  depend  upon  fil- 
ing the  statement  of  valuation,  and,  in  any 
event,  under  direct  provision  of  section  75  of  ttaa 
act,  technical  omissions  are  immateriaL 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  I  21:  Dec  Dig. 
33(1).] 

In  Banc.  Appeal  from  (arcult  Ckrart,  Mar- 
lon Ck>unty;  Wm.  Galloway,  Judge. 

Suit  by  tbe  City  of  Woodbuin  against  the 
Public  Service  Commission  of  Oregon  and 
another.  From  Judgment  for  plaintiff,  de- 
fendants appeal.  Reversed,  and  suit  dis- 
mlBsed. 

Tbe  city  ot  Woodbnm  was  Incorporated  by 
an  act  ol  the  Legislative  Assembly  In  18S9 ; 
but,  m  June  30,  1909,  tbe  legal  electm  of 
the  dt7  exercised  the  right  of  home  rule 
conferred  by  sectlim  2  of  article  11  of  the 
state  Constltullon,  and  amended  their  chai^ 
ter  by  enacting  that  the  common  council  shall 
have  authority : 

"To  grant  franchises  In,  through  and  upon  the 
streets  of  the  city  for  public  uses  and  public  ben- 
efits;" and  "to  retculate  and  control  or  prohibit 
the  placing  of  poles  for  electric  lights  or  other 
puriKises,  and  the  suspension  of  electric  and  oth- 
er wires  almg  on  cross  streets  of  said  city,  and 
to  require  any  or  all  already  placed  or  suspended, 
cither  in  limited  districts  or  throughout  the  en- 
tire city,  to  be  removed,  or  to  be  placed  in  such 
manner  as  it  may  designate  beneath  the  sur&oe 
of  the  streets  or  sidewalka."  * 

In  October,  IftlO,  the  common  council 
granted  by  ordinance,  and  the  United  Tele- 
phone Company  accepted,  a  franchise  whldi 
permitted  the  company  and  Its  suet^ssora  to 
construct  and  maintain  telephone  poles  and 
wires  along  the  streets  of  Woodbum.  One 
section  of  the  franchise  fixed  the  monthly 
maximum  rates  to  be  charged  for  telephones. 
A  telephone  plant  was  Installed  by  the  United 
Telephone  Company,  but  afterwards  the  fran- 
chise and  plant  owned  by  it  were  transferred 
to  the  Western  Telephone  Company,  a  cor- 
poration, and  the  present  owner.  Tbe  com- 
pany has  extended  its  lines  beyond  the  bound- 
aries of  Woodbum,  and  It  renders  service  to 
patrons  who  reside  without  as  welt  as  to 
customers  who  live  within,  the  city  limits. 
In  July,  191S,  the  Western  Telephone  Com* 
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pan;  applied  to  tbe  Public  Serrlce  Commis- 
sion tor  permission  to  Increase  the  teleptaone 
rates.  After  giving  due  notice  to  both  the 
company  and  the  dty,  a  public  hearing  was 
held,  and  the  Commission  ordered  that  the 
company  be  permitted  to  Increase  Its  rat^ 
on  condition  that  the  applicant  avoid  dupli- 
cation by  effecting  a  ctmsolldatloD  of  its 
system  with  a  competing  telephone  plant, 
which  was  then  occupying  the  same  territory. 
The  two  telephone  plants  were  consolidated, 
and  then  on  December  1,  1916,  the  Public 
Serrlce  Commission  directed  that  the  West- 
ern Telephone  Company  charge  a  spfH^ifled 
schedule  of  rates.  The  charges  specified  fn 
this  schedule  were  greater  than  the  rates  fix- 
ed tn  the  franchise,  and  for  that  reason  the 
city  then  commenced  a  suit  to  vacate  the 
order  made  by  the  Public  Service  Commis- 
sion, and  to  enjoin  the  Western  Telephone 
Company  trom  charging  any  greater  rates 
than  those  named  in  the  franchise  which  had 
been  granted  by  the  city  of  Woodburn.  Aft- 
er a  trial  the  circuit  court  vacated  the  order 
of  the  Commission,  and  enjoined  the  com- 
pany from  exacting  any  charges  In  excess  of 
the  amounts  specified  In  the  franchise.  Both 
the  Public  Service  Commission  and  the  West- 
em  Telephone  Company  appealed. 

Charles  L.  McNary,  of  Salem,  for  appet; 
lant  Western  Telephone  Co.  J.  O.  Bailey. 
Asst  Atty.  Gen.  (Geo.  M.  Brown,  Atty.  Oen., 
on  the  brief),  for  appellant  Public  Service 
Commisdon.  Geo.  G.  Bingham,  of  Salem, 
and  Blaine  MeCord,  of  Woodburn,  for  re* 
spondent. 

HARRIS,  J.  (after  stating  the  facts  as 
above).  The  decree  appealed  from  is  predi- 
cated upon  the  argument  that  the  Public 
Service  Commission  was  without  power  to 
permit  the  telephone  company  to  charge  nr- 
ban  customers  more  than  the  rates  named 
in  the  franchise,  which  the  dty  had  granted 
prior  to  the  creation  of  the  Public  Service 
Commission.  Before  proceeding  with  the 
discussion,  attention  will  be  called  to  some 
of  the  provision^  of  the  legislation  which  was 
designed  to  clothe  the  Commission  with  au- 
thority to  fix  the  rates  to  be  charged  for 
telephone  service.  An  act  to  define  public 
utilities  and  to  provide  for  rate  regulation 
was  passed  by  the  Legislative  Assembly  in 
1911  (chapter  279,  Laws  1911);  but  upon  the 
filing  of  a  petition  In  the  office  of  the  secre- 
tary of  state  the  measure  was  referred  to  the 
legal  voters  of  the  state  at  the  regular  gen- 
eral election  on  November  5, 1912,  when  they 
approved  the  act  by  a  majority  vote,  and  aft- 
em-ards  on  November  29, 1912,  the  Governor 
proclaimed  that  the  measure  was  the  law  of 
the  state.  Laws  1913,  p.  9.  The  Public 
Utility  Act  Is  similar  to  the  legislation  which 
has  been  adopted  In  most  of  the  states,  and 
confers  upon  the  Commission  the  power  to 
regulate  telegraph,  telephone,  street  railroad, 
heat,  li^t,  water,  and  power  plants  so  that 
a.  safe  and  adeQuate  wrTlce  may  be  readered 


to  the  pnbUc  at  reasonable  and  raffident 
rates.  Th»  term  "public  utility"  embraces  ev- 
ery owner  cqperatlng  a  leleph(H>e  plant  fbr 
the  pubile  "and  whether  said  plant  or  equip- 
ment or  part  thereof  Is  wholly  within  any 
town  or  city,  or  not."  Section  1.  Pow«  to 
regulate  public  utilities  la  conferred  upon  a 
Commission  which  was,  at  that  time,  called 
the  Railroad  Commission  of  Oregon  (sectl«i 
6),  but  is  now  known  as  the  Public  Service 
Commission  of  Oregon.  Chapter  241.  Laws 
1915.  Every  public  ntlllty  is  required  to  fur- 
nish adequate  and  safe  service,  and  unjust 
or  unreasonable  charges  are  proEIblted.  The 
Commission  may  hold  a  hearing  (secUon  42), 
on  Che  complaint  of  patrons  that  the  rates 
being  charged  are  unreasonable  or  unjustly 
discriminatory  (section  41),  or  on  the  com- 
plaint of  any  public  uttBty  *^'to  any  matter 
affecting  Its  own  product  or  service"  (seis 
tlon  46),  or  an  Investigation  may  be  made  on 
the  motion  of  ttie  Commission  (section  45); 
and  "It,  upon  auch  invest^tltm,  an^  rates 
*  *  *  shall  be  found  to  he  nnjnst,  nnreor 
sonable,  Insufficient  or  unjusfly  dlserlmlnt- 
tory  •  •  •  the  Commls^on  shall  bava 
power  to  fix  and  order  substituted  th«refor 
sudi  rate  or  rates,  *  *  *  as  shall  be  Just 
and  reasonable  *  •  • "  (section  43 ;  and, 
furthermore,  the  Commission  "shall  deter- 
mine and  by  order  fix  reasonable  rate  or 
rates,  •  *  *  In  lien  of  those  found  to  be 
unjust,  unreasonable,  insufficient  or  unjustly 
discriminatory  •  •  •  (section  51).  The 
power  of  a  municUMllty  to  regulate  utilitiea 
is  provided  tor  by  section  61  wbldi  declares 
that: 

"Every  municipality  shall  have  power — (1)  To 
determine  by  contract,  ordinance  or  otherwise 
the  quality  and  character  of  each  kitid  kind  of 
product  or  service  to  be  furnished  or  rendered  by 
any  public  utility  furnishing  any  product  or 
service  within  said  municipality  and  all  other 
terms  and  conditions  not  inconsistent  with  the 
act  upon  which  such  public  utility  may  be  per- 
mitted to  occupy  the  streets,  highways  or  other 
public  property  within  such  municipality  and 
auch  contract,  ordinance  or  other  determination 
of  such  municipality  shall  be  in  force  and  prima 
facie  reasonable.  Upon  complaint  made  by  such 
public  utility  or  by  any  qualified  complainaut  as 
provided  in  section  41,  the  Commission  shall  set 
a  hearing  as  provided  in  section  42  and  If  it 
ahall  find  auch  contract,  ordinance  or  other  de- 
termination to  he  unreasonable,  such  contract, 
ordinance  or  other  determination  shall  be  void. 
Provided,  however,  that  oo  ordinance  or  other 
municipal  regulation  shall  be  reviewed  by  the 
Commission  under  the  provisions  of  this  section 
which  was  prior  to  such  review  enacted  by  tbe 
initiative  or  which  was  prior  to  such  review  re- 
ferred to  and  approved  by  the  people  of  said 
municipality  or  while  «  referendum  thereon  is 
pending," 

In  brief,  tbe  facts  present  a  situation  where 
the  legal  voters  of  tiie  city  am«ided  their 
municipal  charter  and  conferred  upon  the 
common  council  authority  to  grant  franchises 
in  the  streets  for  public  benefits;  the  council 
exercised  this  chartered  power,  and  granted 
a  franchise  to  a  telephone  company,  the  rates 
to  be  charged  to  be  fixed  by  the  terms  ot  th» 
franchise;  subsequenUy  tbe  Pnblle  Utility 
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Act  was  passed  by  the  Legislative  Assembly, 
and  tben  referred  to  all  the  voters  ot  the 
state,  who  approved  the  measure  at  a  general 
electton;  and.  finally,  upon  the  application 
of  the  telephone  company,  the  Public  Service 
Commission,  acting  under  the  authority  ot  the 
Public  Utility  Act,  spedfled  a  schedule  of 
rates  to  be  charged  by  the  telephone  (Mm- 
pany,  and  the  city  la  now  complalnii^  be- 
cause those  rates  exceed  the  charges  fixed  In 
the  franchise. 

The  ultimate  question  tor  decision  is 
whether  the  Public  Service  Commission  was 
lawfully  empowered  to  specify  rates  different 
from  those  fixed  by  the  terms  of  the  fran- 
chise. Throughout  the  discussion  it  must  be 
borne  In  mind  that  the  state,  acting  through 
the  Public  Service  Oommission,  Is  a  party  to 
this  suit,  and  consequently  Judicial  preced- 
ents, arising  out  of  controversies  between 
none  bat  tlie  Immediate  parties  to  a  ^nchise, 
am  not  ctmtrolllng  here.  Uoreorer,  the  pres- 
mt  Juncture  does  not  call  for  a  decision  of 
the  relative  rights  at  tbe  grantor  and  grantee 
of  a  trandiise  as  between  themselves.  E^ir- 
thermore,  the  very  purpose  at  tbla  litigation 
Is  to  determine  whether  the  state  has  in  foct 
empowered  Woodbnm  to  fix  a  acbednle  of 
rates  which  the  state  oould  not  afterwards 
lAange,  and  hence  we  must  also  distinguish 
bU  those  Judicial  utterances  which  follow- 
ed a  finding  that  the  state  had  actual^  con- 
ferred upon  a  city  tbe  power  unalterably  to 
fix  Oie  rates  to  be  charged  by  the  grantee  <a 
a  franditse. 

[1,2]  Power  to  govern  men  and  things  Is 
Inhcmnt  In  government,  and  when  an  owner 
devotes  his  property  to  a  use  in  which  the 
public  has  an  interest  he  must  submit  to  be 
regulated  and  controlled  by  the  public  for  the 
common  good.  Munn  v.  Illinois.  94  U.  S.  113, 
24  L.  Ed.  77;  German  Alliance  Ins.  Co.  v. 
Kansas,  233  U.  S.  3S9,  34  Sup.  Ct.  612,  58 
h.  Ed.  1011,  Ll  R,  A.  191GC,  1189.  The  right 
to  regulate  tbe  rates  to  be  charged  by  a  pub- 
lic utility  inheres  in  the  power  to  govern. 
The  regulation  of  rates  for  tbe  purpose  ot 
promoting  the  health,  comfort,  safety,  and 
welfare  of  society  Is  an  exercise  of  the  po- 
lice power,  and  la  therefore  an  attribute  of 
sovereignty.  Hudson  Water  Co.  v.  McCarter, 
208  U.  S.  349.  28  Sup.  Ot  529,  52  L.  Ed.  828, 
14  Ann.  Cas.  560;  Teatman  v.  Towers,  126 
Md.  513.  95  Atl.  158;  Benwood  v.  Public  Serv- 
ice Com.,  75  W.  Va.  127,  83  S.  B.  293,  L.  R 
A.  1915C.  261;  State  ex  reL  Webster  v.  Su- 
perior Court  67  Wash.  37,  120  Pac.  861,  L.  R. 
A.  1915C,  287,  Ann.  Cas.  1913D,  78;  Idaho 
Power  A  Idght  Co.  v.  Blomqaist  26  Idaho, 
222,  141  Pac.  1083.  Bielng  an  inherent  ele- 
ment of  sovereignty,  Uie  whole  sum  of  this 
ptdioe  power  may.  for  tbe  purposes  of  this 
salt,  be  regarded  as  having  been  primarily 
and  originally  lodged  In  the  state;  and,  with- 
out attempting  to  decide  whether  the  state 
can  relinquish  any  part  of  the  police  power  to 
cities  so  as  to  be  deprived  of  the  rl^t  to  re- 


some  the  relinquished  power,  we  shall  now 
seek  to  ascertain  whether  the  police  power, 
to  the  extent  of  the  right  to  regulate  rates, 
passed  from  the  sovereignty  when  the  fran- 
chise was  accepted  by  the  telephone  company. 
The  inquiry  involves  two  general  questions: 
(1)  The  effect  of  the  franchise  when  consider- 
ed by  itself;  and  (2)  the  result  effected  by 
the  ^nchlse  when  considered  with  relation 
to  the  city  and  state. 

[3]  If  the  franchise  Is  deemed  to  be  a  con- 
tract between  the  city  and  telephone  com- 
pany, then  the  mere  fact  that  It  was  made 
prior  to  the  enactment  of  the  public  htiUty 
statute  and  before  the  state  attempted  to 
r^nilate  the  rates,  does  not  debar  tbe  state 
from  increasing  the  rates  fixed  in  the  contract 
between  the  parties,  for  the  reascm  that  thB 
law  wrote  into  it  a  stipulation  by  the.  city 
that  the  state  could,  at  any  ttme.  exercise  Itf 
police  power  and  change  the  rates;  and  there- 
fore, when  tbe  state  does  exercise  Its  police 
power,  it  does  not  worli  an  impairment  of  any 
obligation  of  the  contract  The  immediate 
parties  to  tbe  franchise  must  contract  with 
reference  to  the  right  of  the  government  to 
exercise  Its  Inherent  authority.  The  govern- 
ed cannot,  by  cmitract  forestall  tbe  resusci- 
tation of  a  dormant  police  power  by  the  gov- 
ernment; and  therefore,  unless  the  state 
actually  divested  itself  of  the  right  to  exer- 
cise its  police  power,  the  agreement  by  which 
the  city  and  company  specified  the  rates  was 
made  subject  to  tbe  right  of  the  state  to 
change  them.  Louisville  &  Nashville  R.  R.  v. 
Mottley,  219  U.  S.  467,  31  Sup.  Ct  265,  57 
L.  Ed.  297,  34  L.  R.  A.  (N.  S.)  671;  Union 
Dry  Goods  Co.  v.  Georgia  Pub.  Service  Corp., 
142  Ga.  841,  83  S.  K.  946 ;  Teatman  v.  Tow- 
ers, 126  Md.  513,  95  Atl.  158;  Minneapolis  St 
P.  &  S.  S.  M.  By.  Co.  V.  Menasha  W.  W.  Co., 
159  Wis.  130.  150  N.  W.  411,  L.  R.  A.  1916F, 
732;  Portland  R.  L.  &  P.  Co.  v.  Railroad 
Com.  of  Oregon,  229  U.  S.  397,  33  Sup.  Ct  820, 
57  L.  Ed.  1248;  Hudson  Water  Co.  v.  Mc- 
Carter, 209  U.  S.  349,  28  Sup.  Ct  529,  52  I* 
Ed.  828,  14  Ann.  Cas.  560;  Benwood  v.  Public 
Service  Commission,  75  W.  Va.  127,  83  S.  E. 
295,  L.  R.  A.  1S150,  281;  State  ex  ret  Web- 
ster V.  Superior  Court  67  Wash.  37,  120 
Pac.  861,  U  B.  A.  1815C,  287.  Ann.  Cas. 
1913D,  78. 

[4]  We  now  come  to  a  consideration  of  the 
result  brought  about  by  the  franchise  when 
viewed  in  connection  with  the  authority  of 
the  city  and  state.  The  city  argues  that  sec- 
tion 2  of  allele  11  of  the  state  Constitution 
granted  to  Woodburn,  and  at  the  same  ttme 
took  from  the  Legislative  Assembly,  the  right 
to  legislate  concerning  the  regulation  of  rates. 
When  examining  the  contention  urged  by  the 
municipality,  we  must  not  lose  sight  of  the 
fact  that  the  right  to  regulate  rates  by  chang- 
ing them  from  time  to  time  as  tbe  welfare  ot 
the  public  may  require  Is  essentially  a  police 
power;  and,  since  the  right  to  regulate  rates 
is  an  inherent  element  of  sovereignty,  when 
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seeking  to  ascertain  whether  this  part  of  the 
police  power  has  been  conferred  upon  the 
clt7,  either  with  or  wlthoat  limitation,  we 
are  constantly  goremed  by  the  rale  that  the 
delation  of  the  sorerelgn  right  to  regulate 
rates  must  be  clear  and  express,  and  all 
doubts  must  be  resolred  against  the  dty. 
Home  Tel^hone  Co.  t.  Los  Angeles,  211  U.  S. 
265,  20  Sup.  Ct  60,  63  L..  Ed.  176;  Milwaukee 
Blec.  By.  t.  Wlsoonslii  R.  B.  Com.,  238  U.  S. 
174,  33  Sup.  Ct  820,  60  L.  Ed.  1254;  Benwood 
T.  Public  Service  Commission,  76  W.  Ya.  127, 
83  S.  E.  205.  L.  B.  A.  1016C,  261 ;  State  ex  rel 
Webster  y.  Superior  Court.  67  Wash.  37,  120 
Pac.  861,  L.  B.  A.  191SG.  287,  Ann.  Gas. 
1913D,  78;  City  of  Manitowoc  t.  Manitowoc 
ft  Northern  Traction  Co..  146  Wis.  13. 129  N. 
W.  S26.  Quoting  from  Charleston  ConsoL  By. 
ft  Lighting  Co.  T.  Olty  Council.  92  a  a  127, 
76  S.  B.  300: 

"The  state's  power  to  regulate  by  compulsion 
tile  charges  of  public  service  corporationB  is  one 
of  such  vast  and  increasing  Importance  to  the 
public  that  the  courts  will  not  attribute  to  the 
state  the  inteotion  to  part  with  it  or  to  delegate 
it  unless  the  IntentlMi  is  dearly  and  onmistak- 
ably  expreued." 

Unless  the  right  to  exerdae  the  police  pow- 
er of  regulating  rates  la  referaUe  to  an  un- 
mistakable grant,  the  prices  sped  fled  In  the 
franchise  are  not  exempt  from  Interference 
by  the  Legislative  Assembly.  The  dty  la 
relying  upon  section  2  of  article  11  of  the 
state  Constitution  as  amended  in  1906,  and, 
which,  so  far  as  it  is  now  material.  Is  here 
gnoted: 

"Corporations  may  be  formed  ander  general 
laws,  but  sball  not  be  created  by  the  Legislative 
Assembly  by  special  laws.  The  Legislative  As- 
sembly sball  not  enact,  amend,  or  repeal  any 
charter  or  act  of  incorporation  for  any  munici- 
pality,  city,  or  town.  The  legal  voters  of  every 
dty  and  town  are  bereby  granted  power  to  en- 
act and  amend  their  municipal  charter,  subject 
to  the  Constitution  and  criminal  laws  of  the 
state  of  Ch«goa.  •  • 

Mndi  of  the  printed  brief  submitted  for 
the  Public  Service  Commission  is  devoted  to 
an  argum^t  that  the  legislative  Assembly  Is 
not  prohibited  from  enacting  any  general 
law.  though  it  has  the  effed:  of  amending  dty 
diarters.  The  Instant  controversy,  however, 
does  not  make  it  necessary  to  determine 
whether  the  Le^^tive  Assembly  is  prohibit- 
ed trom  passii^  general,  as  well  as  special, 
laws  whldi  aCFect  city  charters;  and  hence, 
waiving  the  anestion  and  wlthoat  attempting 
to  foredose  debate,  it  will  be  assumed  that 
this  investigation  is  governed  by  the  prevail* 
lug  opinion  in  Kalich  t.  Knapp,  73  Or.  558, 
142  Pac.  601,  146  Pac.  22,  where  a  majority 
of  the  court  ruled  that  Qie  Legislative  As- 
sembly is  prohibited  by  section  2  of  article  11 
of  the  state  Constitution  from  amending  dty 
charters  by  special  or  by  general  laws. 

[B]  While  the  Constitution  grants  to  a  dty 
the  right  to  enact  and  amend  its  charter  and 
simultaneously  prohibits  the  legislative  As- 
sembly from  enacting,  amending,  or  repealing 
any  charter  tor  any  dty,  nevertheless,  neither 


the  grant  nor  the  prohibition  Indndes  any 
subjects  except  those  '*that  are  purely  local 
and  munidpal  In  character"  (Kallcb 
Knapp,  73  Or.  558, 142  Pac.  604, 146  Pa&  22>, 
or,  as  is  stated  in  Brandi  v.  Albee,  71  Or. 
188.  205.  142  Pac  608.  the  authority  of  the 
dties  Is  not  extraided — 

"over  subjects  that  are  not  properly  mnnidpal 
and  germane  to  the  purposes  for  which  municipal 
corporations  are  formed.  We  use  the  word  'mu- 
nicipal' as  signifying  what  belongs  to  a  city." 

In  Coleman  v.  La  Grande,  73  Or.  621.  625, 
144  Pac  468,  470,  thU  court  ruled  that : 

"By  granting  and  reserving  to  the  people  of 
munidpalities  the  power  to  enact  and  amend 
their  charters  and  adopt  local  or  spedal  laws, 
the  state  has  not  surrendered  her  sovereignty  to 
the  municipalities.  Within  their  boundaries 
cities  are  clothed  with  power  to  regulate  matters 
puKly  local  However,  a  dty  is  not  constituted 
as  a  Bovereiguty  as  regards  aU  matters  of  legis* 
latton,  bat  is  still  to  a  certain  extent  a  mere 
agency  of  the  state  of  which  it  la  a  part.  Be- 
yond such  municipal  boundaries  and  in  matters 
of  general  concern  not  pertaining  solely  to  local 
munidpal  affairs,  dtles  are  amenable  to  the  gen- 
eral laws  of  the  state,  which  do  not  infringe  up- 
on the  right  of  dties  to  local  self-government. 
This  is  so  whether  such  laws  are  enacted  by  the 
Legislature  or  by  the  people  of  the  state  at 
large." 

[B]  The  right  to  regulate  rates  Is  a  matter 
of  general  concern,  and  does  not  pertain  sole- 
ly to  local  munldEtal  affairs.  Portland  By., 
Light  &  Power  Co.  v.  City  of  Portland  (D.  C.) 
210  Fed.  667.  It  is  true  that  the  regulation  of 
the  rates  for  telephones  In  Woodbum  may 
not  Immediately  affect  the  pocketbooka  of  aU 
the  people  of  the  wh<^  state  any  more  than 
does  the  prosecution  of  a  person  in  a  Jus- 
tice oourt  toT  assault  and  battery,  when  taken 
alone  and  by  ttselt  directly  alteet  all  the  peo- 
tie  of  the  whole  state,  and  yet  the  state  is 
Just  as  much  Interested  In  promoting  the  com- 
fort and  gweral  welfare  of  all  the  people  as 
In  preserving  peace  for  all  Oie  people.  In 
these  modem  times,  when  the  activities  of 
public  utilities  are  not  always  confined  to  a 
single  dty,  the  peopio  are  espedally  coneeni- 
ed  in  the  retention  of  the  rlg^t  to  adjust 
rates  to  changing  conditions,  so  that  no  per- 
son may  be  discriminated  against  and  all 
may  receive  adequate  service  at  reasonable 
rates,  and  at  the  same  time  affording  snfll- 
dent  returns  to  the  public  utility.  The  state 
guards  its  right  to  regulate  rates  so  vigilantly 
that  ^)eclflc  authority  is  necessary  to  oompd 
a  surrender  of  this  element  of  soverd^ty 
and  In  the  language  of  the  Supreme  Court  of 
the  United  States: 

"The  general  powers  of  a  mQnidpality  or  of 
any  other  political  subdivision  of  the  state  are 
not  sufficient"  Home  Telephone  Co.  v.  Ixn  An- 
geles, 211  U.  S.  265,  29  Sup.  Ct  50,  53  L.  Ed. 
176:  Milwanlcee  Eloc.  Ry-  v.  Wisconsin  R.  R. 
Com.,  238  U.  S.  174,  35  Sup.  Ct  820,  59  U  Ed. 
1254. 

The  power  to  regulate  rates  does  not  ap- 
I>ertain  to  the  government  of  a  dty;  It  ts 
not  municipal  in  character;  nor  is  It  evrai  an 
Inddent  to  a  grant  of  authority  to  enact  or 
amend  a  charter  for  a  dt7  or  town.  State 
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ex  reL  Webster  y.  Saperior  Conrt,  67  Wash. 
37,  120  Pac  861,  li.  R.  A.  IfilSG.  287,  Ann. 
Cas.  1913D,  78.  The  language  aiveaiing  in 
State  ex  rel.  Garner  t.  Missouri  &  K.  Tele- 
phone Co.,  180  Mo.  88,  88  S.  W.  41,  is  pecullar- 
]f  anillcable  here  and  for  that  reason  we 
qnote  extenslvelr  from  the  reported  opinion: 
"Until  the  adoption  of  our  Conatitution  in 
1875  all  cities  in  the  state  derived  their  charter 
powers  from  the  General  Assembly,  and  there- 
fore whatever  was  contained  in  a  city  charter 
bad  the  full  force  of  a  legislative  enactment 
Bat  under  that  GonstitntioD  cities  of  certain  de- 
Bcriptiona  were  authorized  to  frame  their  own 
charters.  A  charter,  framed  under  that  clause 
of  the  Constitution  within  the  limits  therein  con- 
templated has  a  force  and  effect  equal  to  one 
granted  by  an  act  of  the  Legislature.  But  it  is 
not  every  power  that  may  be  essayed  to  be  con- 
ferred on  the  city  by  such  a  charter  that  is  of 
the  same  force  and  effect  as  if  it  were  conferred 
by  an  act  of  the  Ooieral  Assembly,  because  the 
CoDBtitntion  does  not  confer  on  the  city  the 
right  *  *  *  to  assume  all  the  powers  that 
the  state  may  exercise  within  the  city  limits, 
bat  only  powers  incident  to  its  municipality,  yet 
the  Lesiuature  may,  if  it  should  see  fit,  confer 
on  the  city  powers  not  necessary  or  inddent  to 
the  city  government.  There  are  Kovemmental 
powers,  the  just  exercise  of  which  is  essential  to 
the  happiness  and  well-being  of  the  people  of  a 
particular  city,  yet  which  are  not  of  a  character 
essentially  appertaining  to  the  city  government. 
Snch  powers  the  state  may  reserve  to  be  ezer- 
daed  by  itself,  or  it  may  delegate  them  to  the 
aty,  but  until  so  delegated  they  are  reserved. 
The  words  in  the  Gonstitntion,  'may  frame  a 
darter  for  Its  own  government,*  mean  may 
frame  a  charter  for  the  government  of  itself  as 
a  city,  including  all  that  is  necessary  or  incident 
to  the  government  of  the  municipality,  bat  not 
an  the  power  that  the  state  has  for  the  protec- 
tion of  the  rights  and  regulation  of  the  duties  of 
the  inhabitants  fai  the  city,  as  between  them- 
selves. •  •  •  The  regulation  of  prices  to  be 
charged  by  a  corporation  intrusted  with  a  fran- 
ddse  of  a  public  utility  character  is  within  the 
BOTcreign  power  of  the  state  that  grants  the 
franchise  or  that  suffers  it  to  be  exercised  within 
its  borders,  and  that  power  may  be,  with  wisdom 
and  propriety,  conferred  on  a  municipal  corpora* 
tion,  hnt  it  is  not  a  power  apperumlng  to  the 
fOTcmment  of  the  city,  and  does  not  follow  as 
an  inddent  to  a  grant  power  to  frame  a  char- 
ter for  a  dty  goTemmoit.'' 

[7]  Tile  right  ftf  the  state  to  regnlate  rates 
by  compnlsion  Is  a  police  power,  and  must  not 
be  oonfosed  TCitb  the  right  of  ft  dty  to  ezer* 
dae  Its  cmtractoal  power  to  agree  with  a 
poblle  serrlce  company  upon  the  terms  of 
a  trandilse.  The  eserdse  of  a  power  to  fix 
rates  by  agreement  does  not  Include  or  em- 
brace any  portion  of  the  power  to  fix  rates 
1^  eompalsfon.  Whoi  Woodbum  granted 
the  frandilse  to  tlw  ttiephme  company,  the 
dty  exerdsed  its  munidpal  right  to  con- 
tract,  and  it  may  be  assnmed  that  the  fran- 
chlse  was  valid  and  binding  upon  both  par- 
ties nntll  sudi  time  as  the  state  jChose  to 
apeak;  bnt  the  city  entered  into  the  con- 
tract subject  to  the  reserved  right  of  the 
state  to  employ  Its  police  power  and  compel 
a  change  of  rates,  and  when  the  state  did 
speak,  the  municipal  power  gave  way  to  the 
sovereign  power  of  the  state.  Benwood  v. 
Public  Service  Commission,  75  W.  Va.  127, 
83  S.  BL  285,  U  B.  A.  18160,  261;  State  ex 


reL  Webster  v.  Superior  Court,  67  Wash.  37, 
120  Paa  861,  U  B.  A.  1915C.  287,  Ann.  Cas. 
1913D,  78;  aty  of  Monroe  Detroit  M.  & 
T.  S.  L.  By.,  187  Mich.  864,  153  N.  W.  6( 
City  of  Manitowoc  t.  Manitowoc  &  Northern 
Traction  CO.,  146  Wis.  13,  129  N.  W.  925 
Cbarlestqa  ConsoL  By.  ft  lighting  Co.  r, 
City  Conndl.  92  S.  O.  127.  75  S.  E.  390 
Duluth  St.  By.  Go.  t.  Bailroad  Commls^on. 
101  Wis.  245.  152  N.  W.  887;  OaUfornia 
Oregon  Power  Co.  t.  City  of  Grants  Pass  (D 
a)  203  Fed.  173.  Other  InstmctlTe  cases 
are :  Bontus^  of  North  Wildwood  t.  Board 
of  Pub.  n.  Gom'rs.  88  N.  J.  Law,  81,  95  AtL 
749;  Worcester  v.  Street  Ballway  Co.,  196 
U.  S.  639,  26  Sup.  Ot  327,  48  L.  Ed.  691; 
City  of  Dawson  v.  Dawson  Telephone  Co., 
137  Oa.  62,  72  S.  E.  608;  aty  of  Kaiosha  r. 
Kenosha  Home  Telephone  Co.,  149  Wis.  338. 
136  N.  W.  848 :  Borovgh  T.  Ohio  TaUey  Wa- 
ter Co.,  246  Pa.  114,  91  AtL  236;  Philip 
burg  T.  Board  of  Pub.  U.  Com'rs,  86  N.  J. 
Law.  141,  88  Aa  109a 

The  power  to  fix  rates  by  compulston  as 
dlstlngnldied  from  the  power  to  fix  rates  by 
agreement  Is  not  granted  to  dties  or  towns, 
nor  is  the  right  of  the  Legislative  Assembly 
to  legislate  upon  that  subject  curbed,  by  see- 
tlon  2  of  artide  11  of  the  state  ConstttnUon. 
because  in  its  essence  It  la  neitlier  a  mnnlc> 
ipal  power  nor  an  indd«it  to  a  pure  monio- 
ipal  power,  and  tiier^re,  evea  under  the 
rule  announced  by  the  majority  opinion  in 
Kalidi  T.  Knapp.  73  Or.  668,  142  Paa  694, 
145  Pac.  22,  tba  Legldatlve  Assembly  was 
not  prohibited  from  making  the  Public  Util- 
ity Act  ai^licable  to  urban  as  well  as  ex- 
tranrban  territory.  The  def^dants  have 
vigorously  contended  that  approral  of  the 
Public  Utility  Act  by  the  vote  ot  the  people 
made  the  measure  TOlld,  even  tliaugh  it  be 
conceded  that  the  act  would  be  Invalid  with- 
out the  ai^roval  <^  the  elect(ffat&  It  will 
not  be  necessary,  liowerer,  to  dedde  whether 
a  measure  passed  by  the  LegislatlTe  Assem- 
bly is  validated  when  referred  to  the  people 
and  an>roved  by  tbem,  when  in  the  absence 
of  sudi  refer^ce  and  approval  the  measure 
would  be  Invalid  because  of  the  prohibition 
contained  in  sectiiHi  2  of  article  11 ;  and  we, 
therefore,  leave  this  questiai  open  for  future 
consideration. 

The  «lty  has  limited  the  inquiry  to  the 
qnestioQ  of  wtiether  the  Commission  pee- 
Bcssed  the  necessary  power  to  change  rates, 
and  hence  we  are  not  now  concerned  with 
the  amount  or  reasonableness  of  the  rates. 
Our  conclusion  is  that  the  Public  Service 
Commission,  as  the  representative  of  the 
state,  had  lawful  authority  to  change  the 
telephone  rates. 

[8]  Any  failure  of  the  Commission  to  file 
the  statement  of  valuation  mentioned  in  sec- 
tion 10  does  not  affect  the  validity  of  the 
order  Involved  In  the  appeal.  The  right  to 
make  the  order  did  not  depend  upon  filing 
the  statement  of  valuation  with  the  dty  re- 
corder ;  and.  moreover,  secttou  75  of  the  Pub- 
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Uc  Utility  Act  prOTldes  that  no  wder  of 
tbe  Gommlssloa  shall  be  declared  Illegal  "for 
any  qidIssIod  of  a  tediDical  nature  In  re- 
spect thereto." 

The  decree  of  the  circuit  ooort  la  reversed, 
and  the  suit  la  dismissed. 

(82  Or.  179)  ' 

HODGES  V.  BLA7L0CK  et  nt 
(Supreme  Court  of  Oregon.   Dec  12,  1916.) 

1.  Bills  and  Notes  ^=»405— Liability  fo* 
Attohnet  Fees— Demand  of  PAtMENT. 

Since  the  Negotiable  Instruments  Act  (L. 
O.  L.  S§  5903.  5905,  5906.  690T,  5911),  requiring 
a  formal  demand  of  payment  of  a  note,  express- 
ly relates  only  to  the  demand  necessary  to  charge 
an  indorser  or  some  other  person  secondarily 
liable,  it  follows  from  tbe  maxim  "expresaio 
UDius  eat  ezcluaio  alterius,"  that  any  reasonable 
request  to  pay  a  demand  note,  containio?  a  pro* 
vision  for  the  payment  of  attorney's  fees,  is  Buffl- 
clent  to  put  the  maker  in  default,  if  he  fails  to 
discharge  bis  obligation. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  »  1064r-1066,  1068-1070; 
Dec.  Dig.  'S=3405j 

2.  Bills  ard  Notes  ^=•422(1)— Demand  fob 
Payment— Waives  of  Pbesestation. 

The  maker  of  a  demand  note  waived  its  ac- 
tual presentation  upon  a  demand  for  payment 
by  not  asking  for  it,  and  by  refusing  payment 
on  the  ground  that  be  did  not  then  have  the 
money  and  that  be  needed  the  amount  to  sup- 
port bis  family. 

[Ed.  Note.— For  other  cases,  see  BiDs  and 
Notes,  Cent  Dig.  |i  U86-U99t  1203-120S;  Dec 
Dig.  «=»422(D.] 

In  Banc.  Appeal  from  Circuit  Court,  Mal- 
heur County;  Dalton  Biggs,  Judge. 

Action  by  John  Hodges  against  S.  E.  Blay- 
lock  and  wife.  Judgment  for  plaintiff,  and 
defendants  api)eal.  Affirmed. 

This  is  an  action  founded  upon  a  promis- 
sory nota  of  vrblcb  the  following  is  a  copy: 
"$638.75.       Jnntnra,  Oregon,  June  25,  1915. 

"On  demand  after  date,  without  grace,  we 
promise  to  pay  to  the  order  of  John  Hodges,  at 
Juntura.  Oregon,  six  hundred  thirty  eight  and 
75/100  dollars  in  gold  coin  of  the  United  States 
of  America  of  the  prraent  standard  value,  with 
interest  thereon  in  like  gold  coin  at  the  rate  of 
six  per  cent,  per  annum  from  date  until  paid, 
for  value  received.  Interest  to  be  paid  annually, 
and  if  not  so  paid  the  whole  sum  of  both  princi- 
pal and  interest  to  become  immediately  due  and 
coUectible,  at  tbe  option  of  the  holder  of  this 
note,  and  in  case  suit  or  action  Is  instituted  to 
collect  this  note,  or  any  portion  thereof,  we 
promise  and  agree  to  pay  an  additional  sum,  in 
like  gold  «^n,  as  the  court  may  adjudge  reason- 
able, for  attorney's  fees  to  be  allowed  in  said 
suit  or  actL<Hi.  S.  E.  Blaylock. 

"Mrs.  S.  B.  Blaylock." 

•  The  cunplalnt  Is  In  tbe  usual  form,  and 
alleges  that  tbe  plaintiff  is  the  owner  and 
holder  of  the  note;  that  although  payment 
thereof  had  been  demanded  from  tbe  defend- 
ant^ they  had  not  paid  any  part  of  it;  and 
that  975  Is  a  reasonable  sum  as  attorney's 
fees.  The  answer  admits  the  execution  of 
the  note,  tbat  plaintiff  Is  tbe  ownei*  and 
holder  thereof,  and  that  no  payment  has  been 


made  thereon,  but  denies  that  prior  to  tbe 
commencement  of  tbls  actlMi  any  demand 
tor  the  payment  was  made,  or  tbat  or 
any  other  sum  would  be  r«uonable  as  at- 
torney's fee&  For  a  fnrtlier  defraue  It  Is 
alleged  the  defendants  eirecated  the  note; 
that  no  demand  for  the  payment  thereof  bad 
been  made  upon  either  of  tbe  defaidaata 
who  bare  at  all  times  been  ready,  willing, 
and  able  to  pay  tbe  sum  so  due  upon  reason- 
able demand  therefor,  and  that  the  only  de- 
mand that  has  been  made  was  the  commence 
ment  of  this  action;  that  ttie  defmdants 
tender  to  the  clerk  of  the  court  for  plaintiff 
$6.38.75,  witb  interest  at  6  per  cent,  tram 
Juiw  25,  1015,  in  fuU  payment  to  December 
28,  1915,  wh^  the  answer  was  ffled.  Tba 
reply  put  in  Issue  the  allegations  (tf  new  mat- 
ter in  tbe  answer,  and  tbe  caos^  baring 
been  tried,  resulted  in  a  rerdlct  and  Jndg> 
ment  for  the  amonnt  dne  on  Qie  note, 
as  attorney's  fees,  and  tbe  costs  abd  dls* 
buTsements  of  tbe  action,  and  the  defeudanta 
appeal. 

Robert  M.  EKincan,  of  Vale,  for  ai^Uants. 
P.  J.  Gallagher,  of  Ontario,  for  respon<tent 

MOORE,  O.  J.  (after  stating  tbe  facta  as 
ubove).  It  Is  contended  that  tbe  note  sued 
on  provided  for  the  payment  of  attorney's 
fees,  or  special  damages,  in  case  of  default, 
which  failure  cannot  arise  until  after  a  for- 
mal demand,  which  was  never  made,  and 
hence  an  error  was  committed  in  giring  a 
Judgment  for  a  greater  sum  than  was  de- 
posited with  the  clerk.  In  support  of  the 
principle  thus  asserted,  reliance  is  jilaced 
upon  the  case  of  Prescott  r.  Grady,  91  CaL 
518,  520,  27  Pac.  756,  where  It  was  ruled 
that  in  an  action  on  a  demand  note,  providing 
for  the  payment  of  a  reasonable  attorney's 
fee  in  case  of  suit  thereon,  the  maker  was 
not  In  default,  as  respects  liability  for  ep^ 
dal  damages,  until  there  had  been  a  breach 
of  the  contract  according  to  its  terms,  by 
failure  to  pay  upon  demand,  and  a  denial 
that  payment  of  tbe  note  was  ever  demanded 
raised  a  material  issue  as  to  such  liability, 
which  issue  precluded  a  Judgment  upon  the 
pleadings  for  au  attorney's  fee.  The  reason 
assigned  for  the  rule  insisted  upon  herein  Is 
practically  an  excerpt  from  the  opinion  In  the 
case  mentioned,  where  it  is  said: 

"Appellant  does  not  wish  to  open  tbe  weH-eet* 
tied  question  whether  suit  may  be  bronght  upon 
a  note  payable  on  demand  without  otber  demaod 
than  the  bringing  of  the  snlt,  but  he  claims  that 
tbe  contract  sued  on  is  more  than  a  prumtssory 
note,  that  it  contains  a  stipulation  for  special 
damage  in  case  suit  be  brought,  and  that  he 
ought  not  to  be  held  to  have  incurred  this  lia- 
bility until  he  is  in  default  according  to  the 
terms  of  bis  contract:  that  is,  until  he  has  fail- 
ed to  pay  on  demand." 

The  testimony  of  the  plaintiff  Is  to  tbe 
effect  that  about  tbe  10th  or  12th  of  July. 
1916,  and  Bve  months  before  this  action  wa? 
commenced,  he  met  tbe  defendant  on  tbe 
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road  near  hia  home  which  is  about  three 
miles  from  Jnntura,  Or.,  and  asked  him  for 
the  money  and  the  defendant  said  be  did  not 
then  haTe  tbe  money  with  whldi  to  pay  the 
debt 

"Q.  Did  he  promise  he  would  pa?  it  at  any  fa- 
tore  time?  A.  He  said  I  was  young  and  sintcle, 
and  I  didn't  need  tbe  money  at  tbe  present  time, 
and  be  needed  it  to  support  bis  family  on. 

•  •  •  Q.  Did  yon  have  tbis  note  with  you  at 
the  tinie  yoa  made  the  demand?  A.  No,  sir." 

Tbe  defendant  S.  £.  Blaylock,  as  a  witness 
In  his  own  behalf,  dented  that  any  request 
was  ever  made  for  the  payment  of  the  money 
due  on  the  promissory  note  uotU  this  action 
was  commenced,  when  a  copy  of  the  com- 
plaint, containing  a  demand  for  Judgment, 
was  served  upon  him.  P.  J.  Oallagher,  tbe 
plaintifTs  attorney,  testided  that  he  Informed 
his  client  of  tbe  necessity  of  making  a  de- 
mand apon  tbe  defendant  for  the  payment 
of  the  note  before  commencing  an  action 
thereon.  Referring  to  the  occasion  of  such 
advice,  the  witness  further  testified: 

"Some  time  after  that  Mr.  Blaylock,  tbe  de< 
fendant  in  this  case,  came  into  my  office  in  Jan- 
tura,  and  we  had  a  conversation  rclatiTe  to  eome 
other  business  matters  tbat  I  was  lookini;  after 
for  Mr.  ilodges,  and  he  at  that  time  wanted  to 
employ  me  to  take  care  of  his  side  of  the  case, 
and  I  told  him  tbat  I  could  not  at  that  time.  In 
that  conversation  be  made  tbis  statement  to  me: 
Tbat  Hodges  was  treating  him  unfair  in  the 
matter  regarding  their  business  transactions; 
that  he  bad  already  made  a  demand  on  him  for 
tbe  amount  due  on  this  note — I  think  the  note  at 
tliat  time  was  not  hardly  a  month  old,  I  think; 
bat  the  demand  bad  been  made,  and  Hodges 
wasn't  treating  him  right,  and  he  didn't  think  he 
would  pay  the  note,  and  wasn't  going  to  pay  It" 

ProvisioDS  of  the  Negotiable  Instruments 
Act  are  rtiied  npon  as  constituting  the  Dum- 
ner  of  making  demand  for  the  payment  of 
the  amount  of  the  note,  viz.: 

"Presentment  for  payment  is  not  necessary 

*  *  *  to  charge  the  person  primarily  liable 
on  the  instrument;  but  if  the  instrument  is  by 
its  terms  payable  at  a  special  place,  and  be  U 
able  and  willing  to  pay  it  there  at  maturity,  such 
ability  and  wilUngneas  are  equivalent  to  a  ten- 
der of  payment  upon  his  part;  but  except  as 
herein  otherwise  provided,  presentment  for  pay- 
ment Is  necessary  in  order  to  chann  tbe  drawer 
and  indorsers."   L.  O.  L.  |  5903. 

"Presentment  fw  {tayment,  to  be  sufficient 
must  be  made  (1)  by  tbe  holder,  or  by  some  per- 
son authorized  to  receive  payment  on  bis  behalf; 
(2)  at  a  reasonable  honr  on  a  businetis  day ;  (3) 
at  a  proper  place,  as  herein  defined ;  (4)  to  the 
penon  primarily  liable  on  the  instrument,  or,  if 
he  is  absent  or  inaccessible,  to  any  person  found 
at  the  place  where  the  presentment  is  made." 
Id.  i  5905. 

"Presentment  for  payment  is  made  at  tbe  prop- 
er place  (3.)  where  a  place  of  payment  Is  specified 
in  the  instrument  and  It  is  there  presented;  (2) 
where  no  place  of  payment  is  specified,  but  Uie 
address  of  the  person  to  make  payment  is  given 
in  the  instrument  and  it  is  there  presented ;  <3) 
where  no  place  of  payment  is  specified  and  no  ad- 
dress is  given,  and  the  instrument  is  presented 
at  the  usual  place  of  business  or  residence  of  the 
person  to  make  payment;  (4)  in  any  other  case, 
if  presented  to  the  person  to  make  payment 
wherever  he  can  be  found,  or  If  presented  at  bis 
last  known  place  of  boslnen  or  residencs.**  Id. 
I  590<L 


"The  instrument  must  be  exhibited  to  the  per- 
son from  whom  payment  is  demanded,  and  when 
it  is  paid  must  be  delivovd  up  to  tiie  party  pay- 
ing it."  Id.  §5907. 

"Where  there  are  several  persons,  not  part- 
ners, primarily  liable  on  tbe  instrument,  and 
no  place  of  payment  Is  specified,  presentment 
must  be  made  to  them  aO."  Id.  f  5911. 

II]  If  these  statutory  requirements  must 
be  observed,  in  order  legally  to  demand  trom 
a  maker  the  payment  of  a  promissory  note 
on  which  there  is  no  Indorser  or  other  per- 
son secondarily  liable,  so  as  to  entitle  the 
holder  to  recover  attorney's  fees  provided 
for  In  the  negotiable  Instrument,  as  special 
damages  in  case  of  default.  It  will  be  seen 
from  the  testimony  referred  to  that  there 
were  failures  to  comply  with  the  proylslDns 
of  the  enactment  quoted.  Since  tbe  formal 
demand  so  specified  Is  required  only  In  order 
to  charge  an  Indorser  or  some  other  person 
secondarily  liable  on  a  negotiable  Instrument, 
it  must  necessarily  follow,  from  the  maxim 
"expresslo  unlus  est  exduslo  alterlus,"  that 
any  reasonable  request  to  pay  a  demand  note, 
of  the  Mod  referred  to,  Is  sufficient  to  put 
tbe  maker  In  default  if  he  falls  to  dlsdmrge 
the  obligation. 

It  will  be  remembered  the  plaintiff  testi- 
fied he  did  not  have  with  him  the  promissory 
note  when  be  demanded  from  Mr.  £(laylock 
the  payment  thereof.  A  text-writer,  in  dls- 
uusslug  this  subject,  remarks: 

"To  render  a  presentment  for  payment  suffi- 
cient, tbe  instrument  must  be  exhibited  to  tba 
person  from  whom  payment  is  demanded.  This 
rule  has  been  stated  as  follows:  'No  valid  pre- 
sentment and  demand  can  be  made  by  any  per- 
son withoat  having  the  note  in  his  possession  .at 
the  time,  so  that  the  maker  may  receive  it  in 
case  be  pays  tbe  amount  due,  unless  special  dr* 
cumstances,  such  as  tbe  loss  of  the  note  or  Its 
destruction,  are  shown  to  excuse  its  absence.' 
The  right  of  such  person  to  an  actual  exhibition 
or  production  of  the  instrument  may  be  waived 
by  (ailing  to  ask  for  it  and  refasing  payment 
on  other  grounds."  Selover,  Meg.  Ins.  (2d  Bd.) 
8  193. 

In  support  of  the  last  sentence  repeated, 
the  author  cites  the  following  cases:  li^gg 
T.  VInal,  165  Mass.  555,  43  N.  B.  518;  Waring 
v.  Betts,  90  Va.  46,  17  S.  E.  739,  44  Am.  St 
Rep.  890;  King  t.  Crowell,  61  Me.  244,  14 
Am.  Rep.  560;  Lockwood  T.  Crawford,  18 
Conn.  361;  Gilpin  v.  Savage,  60  Misc.  Rep. 
605,  112  N.  T.  Supp.  802. 

[2]  If,  therefore,  the  note  should  have 
been  presented  in  order  to  constitute  a  valid 
demand  for  Its  payment,  and  if  tbe  plain- 
tlCTs  testimony  is  to  be  believed,  which  was 
for  the  Jnry  to  determine,  tbe  defendant  S. 
E.  Blaylock  waived  an  exhibition  of  tbe  ne- 
gotiable instrument  by  not  asking  for  It, 
and  by  refasing  payment  on  the  ground  that 
he  did  not  then  have  the  mmey,  and  that  be 
needed  that  sum  with  which  to  support  his 
family. 

No  error  wast  committed  by  the  trial  conrt. 
as  alleged  In  several  assignments  not  par- 
tlculariy  referred  t<^  and  the  Judgment  Is 
affirmed. 


Digitized  by 


Google 


398 


161  PACIFXO  REPORTKB 


(Or. 


<82  Or.  18S> 

MT.  EMILT  TIMBER  CO.  v.  OREGON- 
WASHINGTON  R.  &  NAV.  CO. 

(Supreme  Court  of  Oreson.   Dec  12,  1916.) 

1.  Railboaos  ®=>4S1(2)— Ofbbatiom— FiBsa— 

ADIIISSIBILITV  OF  EVIDBNCK. 

In  an  action  fof  damagea  caused  b;  fire  al- 
leged to  have  been  set  by  defendant's  locomotive, 
the  rule  justifying  the  admisBtoD  of  evidence  of 
other  fires  set  by  ttefeudaQt's  locomotivee  will  not 
render  admissible  testimony  that  twelve  days 
after  the  fire  a  witness  saw  burned-over  areas 
within  the  right  of  way ;  there  being  do  testi- 
mony of  the  passing  of  engines  at  or  immediate- 
ly prior  to  th«  ignition  of  a  fire. 

lEd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  1719 ;  Dec.  Dig.  *=>481U).J 

2.  RAILB0AD8<S=>481(1.4)— Ofkbatioh— FXBES 
— Instbuotion. 

In  an  action  for  damages  caused  by  fire  al- 
leged to  have  been  set  by  defendant's  locomotive, 
where  the  evidence  did  not  suggest  a  deficiency 
in  number  of  men,  and  did  not  bear  on  the  in- 
competency of  mechanics,  macblDists,  fire  patrol, 
or  laborers,  on  iiutruction  withdrawing  from  the 
jury  the  consideration  ot  allegations  that  de- 
fendant failed  to  employ  competent  or  careful 
mctiliunics  or  machinists  to  repair  its  engines 
or  to  use  careful  or  snfiicient  bre  patrols  sec- 
tion men,  or  laborers  to  protect  the  riglit  of  way 
and  adjacent  land  from  fires,  was  properly  given. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.   Dig.  ii  1740,  1743;    Dec.  Dig. 
484(1,  4).] 

3.  Trial  ^296(3)— Opebation  or  Baxlboads 

— FlBEB-^lKSTBtJCn  ON  B. 

In  an  action  for  damages  caused  by  fire  al- 
leged to  have  been  set  by  defendant's  locomo- 
tive, an  instruction  complained  of,  talien  with 
another  given  instruction,  held  to  put  the  ques- 
tion of  care  required  of  defendant  in  proouring 
and  utilizing  appliances  to  prevent  the  escape 
of  fire  from  its  locomotives  fairly  before  the 
jury  and  to  enjoin  the  proi>er  degree  of  care  up- 
on tbe  defendant. 

[Ed.  Note.— For  otber  cases,  see  Trial,  Cent. 
Dig.  $  709;  Dec  Dig.  «=)!296(3).] 

4.  Railboaos  ®=»456  — Ofksation  — Fiaxa — 
Instbuction. 

As  modern  science  and  ingenuity  have  not 
yet  reached  a  point  of  perfection  or  state  where 
It  is  possible  to  propel  steam  locomotives  in  such 
manner  as  to  absolutely  prevent  the  escape  of 
sparks  of  fire,  tbe  law  does  not  require  of  a 
railroad  company  .more  than  such  reasonable 
care  and  diligence  as  the  state  of  science  will 
admit,  nor  matie  it  liable  for  fires  caused  by  the 
escape  of  ordinary  and  usual  qnantities  of 
sparu  wliile  the  engine  is  operated  in  the  ordi- 
nary course  of  business  by  competent  employes. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  Sfi  1673-1676;  Dec  Dig.  «=>466.] 

5.  Railboaos  <&=3480(4)— Opebation— Fiees— 

NaQLIQENCE, 

In  an  action  for  damages  caused  by  fire  al- 
leged to  have  been  set  by  defendant's  locomotive, 
although  negli^nce  may  be  inferred  from  cir- 
cumstantial evidence,  in  order  to  establish  ueg* 
ligence  plaintiff  must  prove  by  a  preponderance 
of  evidence  that  the  nre  was  communicated  by 
sparks  from  defendant's  locomotive  excluding 
every  other  theory  as  to  the  cauBQ  or  origin  of 
such  fire. 

[Ed.  Note.— For  other  case*,  aee  Railroads, 
Cent.  Dig.  f  1718;  Dee.  Dig.  «b»480(4).] 

6.  Tbial  «=»237(3)— Dbqbbe  op  Pboof— In- 

STBUCnONB. 

Under  L.  O.  L.  1  638,  providing  that  the  law 
does  not  require  a  degree  of  proof  neyond  moral 
certainty  or  that  degree  of  proof  which  produces 
conviction  in  an  unprejudiced  mind,  and  section 


868,  subd.  5,  making  it  the  duty  of  the  court  to 
instruct  that  in  civil  cases  the  affirmative  of  the 
issue  shall  be  proved,  and  tbe  finding  on  con- 
tradictory evidence  shall  be  according  to  the 
preponderance,  in  an  action  for  damages  for  fire 
alleged  to  have  been  caused  by  defendant's  loco- 
motive, an  instruction  that  the  law  does  not 
require  absolute  proof  or  absolute  certainty  and 
is  satisfied  when  a  jury  of  unprejudiced  minds, 
after  hearing  the  tesdmony,  have  an  abiding  con- 
viction of  tbe  trutii  of  the  claim,  and  that  it  is 
incumbent  upon  plalntifE  to  prove  the  same  by 
a  preponderance  of  Competent  evidence,  was 
proper. 

[Ed.  Note.— For  other  cases,  see  TriaL  Gent 
Dig,  8  648 ;  Dec  Dig.  «=a237(8).J 

Id  Banc  Appeal  from  Circuit  Conrt,  Union 
County;  J.  W.  Snowies.  Judge. 

Action  by  tbe  Mount  Emily  Timber  Com- 
pany against  the  O  regon- Washington  Rail- 
road ft  NaTlgatton  Conquny.  Judgment  for 
defendants,  and  irihUnttCC  appeals.  Affirmed. 

This  Is  an  action  for  damages  to  timber 
and  trees  growing  on  plaintiff's  land  caused 
by  a  fire  alleged  to  have  been  occasioned  by 
tbe  negligence  of  defendant.  The  cause  was 
tried  to  the  court  and  jury  and  a  verdict 
rendered  in  favor  of  defendant  From  a  re- 
sulting judgment,  plalntiCf  appeals. 

The  particular  allegations  of  negligence  in 
the  complaint  are: 

(1)  That  during  tbe  summer  of  1914,  and  more 
especially  on  the  12th  day  of  August,  1914,  the 
defendant  neglected  and  failed  to  keep  its  said 
right  of  way  through  said  sections  (21  and  22) 
free  and  clear  of  dry  grass,  weeds,  and  other 
vegetation,  trash,  debris,  and  combustible  mate- 
rial, but  wrongfully  and  negligently  allowed  the 
grass,  weeds,  and  other  vegetation  to  grow, 
mature,  and  dry  and  accumulate  wf^  other 
d^^bris,  trash,  and  combustible  materials  upon 
said  right  of  way  in  sections  21  and  22,  in  large 
quantities,  thereby  rendering  and  making  the 
same  subject  and  liable  to  be  set  on  fire  by 
sparks,  cinders,  and  brands  from  defendant's 
engines,  locomotives,  cars,  and  trains  passing 
througti  said  sections,  and  thereby  communicat- 
ing  such  fires  to  the  adjacent  lauds  and  timber: 

(2)  That  during  said  summer  of  1914,  and 
more  especially  on  or  about  the  12th  day  of  Au- 
gust 1914,  the  defendant  failed,  neglected,  and 
omitted  to  provide  its  engines,  locomotives,  cars, 
and  trains  with  effective,  sufficient,  or  suitable 
netting,  spark  arresters,  mechaninn,  fire  and 
draft  apparatus,  so  as  to  prevent  sparks,  cin- 
ders, and  brands  from  being  blown  and  forced 
from  such  engines,  locomotives,  cars,  and  trains 
at,  upon,  and  over  said  right  of  way  and  &t 
adjacent  lands  thereto,  or  to  keep  tbe  same  In 
an  effective  state  of  repair  during  said  time. 

(3)  That  the  defendant  during  said  times, 
and  more  especially  on  or  about  the  12th  day 
of  August  3^14,  omitted,  neglected,  and  failed 
to  employ  and  place  in  charge  of  said  engines, 
locomotives,  cars,  and  trains  competent  careful, 
or  suitable  engineers,  firemen,  or  trainmen. 

(4)  Or  to  employ  competent  or  careful  me- 
chanics or  machinists  to  properly  overhaul  and 
keep  In  an  effective  state  of  repair  said  en- 
gines, locomotives,  ears  and  trains,  or  the  fire 
apparatus,  spark  arrester,  netting,  and  drafts 
thereon. 

(5)  Or  to  employ  and  use  careful,  competent,  or 
sufficient  fire  patrol,  section  men,  and  laborers 
upon  said  railroad  track  and  right  of  way,  so 
to  keep  such  right  of  way  free  and  clear  of 
grass,  weeds,  and  other  vegetation,  debris,  trash, 
and  combustible  materials. 


4t=»Fgr  other  cases      sanw  tt^te  and  KST-NVMBSR  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Or.)       MT.  VMIIiT  TIMBER  CX>.  r.  OREGOK-WASHDraTOM-  B.  *  NAY.  OO,  899 


Defendant  denied  any  negligence  on  Its 
part  and  pleaded  that  at  or  atmnt  the  time 
the  fire  bnAe  out  train  ^ctra  507  west  passed 
that  point,  and  that  no  other  train  had  pass- 
ed there  for  two  hours  or  more  before  that; 
that  this  train  was  polled  by  two  engines  of 
flrst-daas  construction  properly  maintained, 
In  good  condition  and  repair,  and  each  equip- 
ped with  suitable  and  proper  spark  arresting 
devices*  including  pn^r  and  suitable  mech- 
anism, netting,  and  flie  and  draft  appa- 
ratus, all  of  which  appliances  were  contin- 
nonslj  during  the  time  In  a  proper  condition 
and  r^wlr;  that  the  train  was  operated 
along  the  track  and  ri^t  ot  way  in  the  usu- 
al and  customary  course  of  the  railroad  com- 
pany's business;  that  due  and  reasonable 
care  was  used  by  the  defendant  in  acquiring, 
keei^n^  maintaining,  and  equll^lng  its  loco- 
motiTes  and  all  the  parts  Hiereof  in  a  safe, 
suitably  and  secure  condition  for  the  preven- 
tion of  the  escape  of  fire  therefrom  and 
to  properly  and  skilfully  operate  them.  The 
reply  put  in  issue  the  most  of  the  defendant's 
answer. 

The  evidence  introduced  tended  to  show 
the  case  as  made  by  plaintiff  substantially  as 
follows:  During  all  the  times  involved  In 
this  controversy  plaintiff  was  the  owner  of  a 
large  tract  consisting  of  several  thousand 
acrtta  of  mountain  timber  lands,  a  portion  of 
which  Is  located  in  sections  21  and  22,  town- 
ship 2  S.,  range  36  B.  W.  M.  The  defendant 
owns  a  right  of  way  for  Its  railroad  which 
imsses  through  the  sections  named  and  ad- 
Joins  the  plaiotifrs  premises.  The  lands  and 
right  of  way  Involved  are  located  on  the 
eastern  slope  ot  tbe  Blue  Mountains  between 
Hilgard  and  Kamela,  a  distance  of  approxi- 
mately four  miles  west  of  the  former  place, 
to  what  Is  known  as  the  lower  or  eastern  end 
of  Glover  Siding.  The  distance  between  the 
beginning  of  the  siding  and  Glover  Station, 
the  upper  point.  Is  about  three-fourths  of  a 
mile  and  extends  up  a  steep  grade  climbing 
the  mountain  In  a  westerly  direction  to  the 
Olover  Section  House.  On  August  12,  1914. 
a  fire  occurred  along  or  near  the  defendant's 
rlg:ht  of  way,  and  the  testimony  tends  to 
show  that  at  the  lower  point,  known  as  the 
siding,  a  fire  either  started  within  the  right 
of  way  and  burned  out  to  the  lands  ot  the 
plaintiff,  or  from  the  outside  burned  to  and 
within  the  right  of  way  a  distance  of  perhaps 
25  feet.  At  tbe  upper  point,  also,  a  fire  start- 
ed at  or  about  the  same  time  either  within ' 
the  rl^t  of  way  or  Just  outside,  and  burned 
a  distance  of  25  feet  within  the  right  of  way. 
The  tracks  of  each  of  the  fires  widened  out  as 
tbey  passed  out  of  the  right  of  way  and  after 
getting  ont  onto  the  lands  of  the  plaintiff 
canverged  together  into  one  large  flre  that 
spread  out  and  burned  over  approximately 
2,000  acres  of  timber  and  brush  lands,  much 
of  wMch  bad  been  loreed  off,  causing  damage 
as  claimed  by  the  plaintiff  to  the  extent  of 
about  tlO^OOOi   Tb»  flie^  according  to  the 


testimony,  started  somewhere  between  10  and 
12:30  o'clock,  either  on  the  defendant's  right 
of  way  or  in  the  Immediate  vicinity  thereot 
and  in  a  very  short  time  thereafter  was  be- 
yond control.  The  day  was  dry  and  hot 
The  locality  where  the  flre  originated  was 
a  steep  grade.  The  right  of  way  was  covet^ 
ed  with  a  heavy  growth  of  dry  grass  which 
had  not  been  mowed  or  cleared  off  during 
the  year  1914.  The  day  of  the  fire  thirteen 
locomotives  of  ttie  defendant  company  passed 
over  the  track  and  along  the  points  where  tbe 
flre  occurred.  Two  heavy  freight  trains,  ea<A 
being  hauled  by  two  engines,  passed  upgrade 
In  a  westerly  direction  along  the  flre  line. 
One  of  them,  exti^  freight  No.  507,  drawn  by 
engines  607  and  700,  passed  through  the  sid- 
ing going  vest  at  about  11  o'clock  a.  m.,  and 
consisted  of  51  fright  cars.  Engine  607 
was  at  the  head  of  the  train,  and  engine  700, 
known  as  the  "help^"  was  located  14  cars 
from  the  rear.  No.  23,  another  freight  train, 
passed  over  the  line  at  about  12:80  o'clock 
going  west  and  upgrade  at  the  pdlnts  where 
the  flre  occurred.  It  was  drawn  by  two 
engines,  Nos.  611  and  702,  and  ctmslsted  of  a 
train  of  40  cars.  Other  locomotives  that 
passed  the  point  in  controversy  during  the 
day  hauled  the  passenger  trains  or  were 
engines  passing  back  and  forth  as  helpers  of 
other  trains.  The  two  helper  engines,  700 
which  hauled  extra  freight  train  507,  and 
engine  702  iriilch  hauled  freight  train  No.  23 
west,  had  not  been  inspected  during  tbe 
month  of  August,  except  once,  on  the  20th  and 
25th  respectively.  No  record  appears  of  any 
prior  Inspection  of  either  locomotive.  No.  17, 
a  passenger  train,  passed  tbe  place  in  contro- 
versy going  upgrade  at  9:30  or  9:35  a.  m.  on 
the  14th,  and  was  drawn  by  locomotive  No. 
210. 

The  testimony  shows  that  this  locomotive 
was  Inspected  on  August  15th,  and  the  spark 
arrester  and  basket  were  found  to  be  out  of 
repair  and  defective.  The  large  helper  en- 
gines, 700  and  702,  which  drew  the  freight 
trains  westward  on  that  day,  both  contained 
wire  netting  known  as  2^  by  2^,  while  the 
other  engines  were  supplied  with  spark  ar- 
rester and  wire  netting  of  a  finer  grade  and 
known  as  4  by  4  netting.  About  12  days  after 
the  fire,  Mr.  J.  T.  Williamson  visited  the 
scene  and  inspected  the  premises.  Tbe  testi- 
mony offered  tends  to  show*  that  for  several 
feet  outside  the  right  of  way  at  both  tbe  low- 
er and  upper  points  described  and  all  along 
the  line  upgrade  between  the  two,  the  right 
of  way  and  the  adjacent  grounds  of  the 
plaintiff  were  thickly  sprinkled  with  coal 
cinders  varying  from  dust  up  to  the  size  of  a 
man's  finger  naiL  Some  of  these  cinders 
were  old  and  others  new  and  fresh.  Betweoi 
the  lower  and  the  upper  points  along  the  sid- 
ing, nine  separate  fires  had  occurred  within 
the  right  of  way  of  the  defendant.  At  the 
trial  in  making  its  case  in  chief  plaintiff  was 
compelled  to  rely  upon  drcomstantlal  evl- 
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lence  to  establish  Its  case,  as  the  place  where 
the  fire  broke  out  Is  located  In  the  Blue  Moun  - 
tains  at  ratber  a  remote  spot. 

J.  H.  Raley,  of  Pendleton,  and  Jno.  S. 
HodgiD,  of  La  Grande,  for  appellant  C.  E. 
Cocbran,  of  Portland  (W.  W.  Cotton,  of  Port- 
land, and  Crawford  &  Eakin,  of  ha.  Grande, 
on  the  brief),  for  respondents. 

BEAN,  J.  (after  stating  tbe  facts  as  above). 
[1]  The  plaintiff  makes  eight  assignments  of 
error.  The  first  la  tbe  exclusion  from  consid- 
eration by  the  Jury  of  certain  evidence  of 
other  fires  upon  the  defendant's  r^bt  of  way 
la  that  locality  and  rejection  <^  evidence  of 
the  same  purport.  Exceptions  were  saved  to 
seven  instructions  given  to  the  Jury.  Mr. 
WlUlamstm,  manager  of  the  timber  company, 
testified  In  part  on  behalf  ot  plaintiff  as 
follows: 

"It  is  a  north  slope  all  along  tbere  Inside  of 
the  right  of  way  and  In  the  pine  grass  along 
these  cuts  between  the  block  signal  station,  be- 
tween the  siding  and  Glover  Section  House.  I 
found  where  there  has  been  nine  fires  started 
fresh;  all  appeared  to  be,  might  have  been,  at 
the  same  time,  and  two  bad  been  some  time  be- 
fore. I  wUl  say  that  every  fire  I  foand~^me  of 
them  had  only  burned,  last  were  fires  in  the 
grase  inside  the  right  of  way,  and  inside  tbe 
fence  and  to  tbe  best  of  my  uiowledge  within  a 
hundred  feet." 

Oounsd  tor  defendant  moved  tbe  court  to 
take  this  evidence  from  the  Jury.  The  court 
ruled  that  the  motion  should  be  allowed  un- 
less It  should  be  shown  that  an  engine  of  de- 
fendant passed  along  Just  prior  to.  the  fires 
being  set  out  The  discovery  of  these  other 
fires  was  made  by  tbe  manager  of  the  plain- 
tiff some  10  or  12  days  after  the  fire  of  which 
complaint  is  made.  By  instruction  12,  the 
court  charged  the  Jury  In  effect  that  the 
mere  presence  along  the  right  of  way  of 
small  burned-over  areas  wag  not  a  circum- 
stance Justifying  any  Inference  of  liability  of 
negllgoice  on  the  part  of  defendant  These 
rulings  constitute  two  of  the  assignments  of 
error  which  we  will  consider  t<^;etber.  There 
was  no  evidence  tending  to  show  that  any  of 
the  defendant's  engines  passed  this  point 
prior  to  tbe  oth^  fires  mentioned  by  Hr.  Wil- 
liamson or  to  connect  their  origin  with  the 
company's  engines.  Tbe  rule  justifying  tbe 
admission  of  evidence  of  other  flres  set  by 
defendant's  engines  does  not  admit  testimony 
to  the  effect  that  12  days  or  so  after  the  fire 
a  witness  saw  bumed-over  areas  within  the 
right  of  way ;  there  being  no  testimony  of  the 
passing  of  engines  at  or  immediately  prior  to 
the  ignition  of  a  Bre.  Hawley  v.  Sumpter  Ry. 
Co.,  49  Or.  509,  519,  90  Pac.  1106,  12  L.  R.  A. 
(N.  S.)  526 ;  Taffe  v.  O.  R.  &  N.  Co.,  60  Or. 
177,  180, 117  Pac.  989  ;  67  Am.  ft  Eng.  R.  Oas. 
(N.  8.)  130;  La  Salle  v.  Central  R.  R.  of 
Oregon,  73  Or.  203,  144  Pac.  414.  Evi- 
dence of  other  flres  is  admissible  only  by 
showing  the  same  to  bave  seasonably  follow- 
ed in  the  wake  of  an  engine  from  whose  stack 
^ As  .were  being  emitted.  Koontc  t.  O.  R. 


ft  N.  Co.,  20  Or,  8, 16,  23  Pac.  820;  Hartford 
Ins.  Co.  V.  Cent.  R,  R.  of  Oregon,  74  Or.  144, 
149. 144  Pac.  417.  In  Hawley  v.  Sumpter  Ky. 
Co.,  supro,  two  Witnesses  d^K>sed  over  ob- 
jections that  they  had  seen  other  flres  along 
defendant's  right  of  way,  but  tbere  was  no 
evidence  tending  to  show  the  origin  of  the 
flres  or  that  the  defendant  was  in  any  way 
responsible  for  them.  At  page  520  of  40  Or., 
at  page  UIO  of  90  Pac.  [12  L.  R.  A.  (N.  &) 
526],  tbe  court  ruled  as  follows: 

"The  plaintiff  having  failed  to  offer  in  t»niiec- 
tion  with  the  testimony  of  these  two  witnesses, 
to  which  objection  was  made,  any  testimony 
tending  to  connect,  either  directlv  or  remotely, 
any  of  the  fires  mentioned  by  toem  with  the 
operation  of  the  road  by  def^dant.  sndi  testi- 
mony was  not  admissible.  •  •  •  ** 

Tbe  ruling  of  the  court  In  these  respects 
was  in  conformity  with  the  settled  law. 

L2]  Error  Is  predicated  upon  Instractions 
Nos.  10  and  11,  whereby  tbe  jury  were  told 
that  they  should  not  consider  the  allegation 
that  defendant  failed  to  employ  competent  or 
careful  mechanics  or  machinists  to  keep  in 
a  state  of  repair  its  engines,  or  use  careful, 
competent,  or  sufficient  fire  i>atroIs,  section 
men,  or  laborers,  to  protect  the  right  of  way 
or  adjacent  land  from  fire.  By  tbe  bill  of 
ezceptl<His  the  trial  judge  certified  the  follow- 
ing statement: 

"There  was  no  testimony  relating  to  the  ccoh 
potency  of  the  englnemen,  firemen,  and  train* 
men.  Neither  was  there  any  testimony  intro- 
duced tending  to  show  that  the  defendant  fail- 
ed to  employ  competent  or  careful  mechanics  or 
machinists  to  properly  overhaul  its  engines,  loco* 
motives,  cars,  or  trains^  or  any  part  tbereol 
Nor  was  there  any  testimony  offered  that  the 
defendant  failed  and  neglected  to  employ  or 
use  careful  or  sufiicieDt  fire  patrols,  sectionmen, 
or  laborers,  wbereby  to  protect  the  right  of 
way." 

It  is  contended  by  plaintiff  that  the  testi- 
mony that  defendant's  right  of  way  was  cov- 
ered with  a  growth  of  grass,  weeds,  and 
debris  was  In  itself  evidence  tending  to  show 
that  defendant  had  not  had  competent  labor- 
ers upon  It.  In  order  to  fully  understand 
these  Instructions  It  Is  necessary  to  notice 
the  other  parts  of  tbe  charge. 

The  trial  court  charged  the  jury  as  fol- 
lows: 

No.  2.  "I  instruct  you  that  if  you  find  from 
the  evidence  in  tins  case  that  the  property  al- 
leged in  the  complaint,  or  any  part  thereof,  was 
destroyed  by  lire  communicated  to  it  from  an 
engine,  or  engines,  of  the  defendant  railroad 
company,  and  in  the  manner  and  at  the  place 
named  in  tbe  complaint,  the  fact  that  such 
property  was  so  deatroyea  raises  a  presumption 
of  negligence  on  tbe  part  of  the  defendant  com- 
pany, either  in  the  construction,  management, 
or  operation  of  the  engine  or  engines  from  which 
the  fire  was  so  communicated  or  in  the  exercise 
of  proper  care  of  its  right  of  way,  and  casts  up- 
on tbe  defendant  railroad  company  the  burden  of 

firoof  of  overcoming  such  presumption  of  neg- 
igence  by  evidence  which  you  believe  to  be  true." 

rio.  3.  "I  instruct  you  that  it  was  the  duty  of 
the  defendant  railroad  company  to  exercise  rea- 
sonable diligence,  care,  and  precaution  in  pro- 
curing and  utiUziag,  and  keeping  in  good  re- 
pair, tbe  most  approved  mechanical  inventions 
and  apparatus  to  prevent  the  escape  of  fire, 
coals,  apsrks.  and  livs  eindeis;   and  if  from 
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the  evidence  in  this  case  you  find  that  the  de- 
fendant railroad  company  did  not  exerciae  such 
reasonable  diligence,  care,  and  precaution  in 
producing  and  utilizing  and  keeping  in  repair 
the  most  approved  mechanical  {nTentioiu  and 
apparatus  to  prevent  the  escape  of  fire,  ooals, 

Sarka,  and  live  cinders,  and  that  by  reason 
ereof  plaintifPs  property  was  destroyed  in  the 
manner  alleged  in  its  complaint,  then  your  ver- 
dict should  be  for  the  plaintiff.  •  •  •  ■■ 

Na  4.  "I  instmct  you  that  it  is  the  duty  of  the 
defendant  railroad  company  to  exerdse  reaacm- 
able  care,  precantion,  and  skill  in  the  operation, 
handling,  and  management  of  its  engine  or  en- 
gines, and  if  you  find  from  the  evidence  in  this 
case  that  the  defendant  railroad  company  did  not 
use  such  care,  precaution,  and  skill,  and  by  rea- 
■  son  thereof  the  plaintiff's  property  was  destroy- 
ed by  fire  in  the  manner  alleged  in  the  complaint, 
then  yoar  verdict  ahonld  be  for  the  plain- 
tiff. •  • 

No.  6.  "1  iDstmct  you  that  If  yon  further 
find  that  the  right  of  way  of  the  defendant  had 
not  been  mowed  dnring  the  period  from  the  Ist 
day  of  June,  1914,  to  the  1st  day  of  July.  1914. 
at  the  point  where  the  fire  started,  and  that 
the  fire  was  started  by  sparks  from  the  engine 
or  engines  of  -the  defendant  thrown  upon  such 
nnmowed  grass  or  weeds  upon  such  right  of  way, 
then  inch  presnnmtion  of  negligence  la  conclu- 
sive and  cannot  09  overcome  by  evidence,  and 
your  verdict  must  be  for  the'  plaintiff.  If,  how- 
ever, you  should  find  from  the  evidence  in  this 
case  that  the  right  of  way  had  been  mowed 
between  the  Ist  day  of  June,  1914,  and  the  let 
day  of  Jtdy,  1914,  and  yon  should  fnrther  find 
that  the  fire  was  started  by  sparks  from  the 
defendant's  engine  or  engines  at  some  point 
on  defendant's  right  of  way  that  had  been  mow- 
ed between  the  Ist  day  of  June,  1914,  and  the 
1st  day  of  July,  1914,  then  such  presumption  of 
negligence  is  not  conclusive,  but  may  be  over- 
come by  evidence  which  yon  believe  that  the 
defendant  was  not  negligent  in  any  of  the  re- 
spects charged  in  the  complaint  relating  to  the 
equipment.  •  •  •'■ 

See  section  6984,  L.  O.  L. 

It  will  therefore  be  seen  that,  whether  the 
railroad  company  employed  5  or  600  section 
men  on  this  sectloo,  the  matter  of  keeping  the 
right  of  way  free  from  grass  and  debris  was 
fairly  submitted  to  the  jury,  and  so.  also, 
was  the  question  of  the  care  and  management 
of  the  defendant's  engines.  The  two  instruc- 
tions complained  of  relate  to  the  competency 
and  skill  of  the  employes.  The  evidence  did 
not  suggest  that  there  was  a  deficiency  In 
the  number  of  men  employed  for  those  par- 
poses,  and  the  bill  of  exceptions  discloses  no 
evidence  bearing  upon  the  competency  of  the 
mechanics  or  machinists  or  concerning  fire 
patrols  or  laborers.  In  order  to  direct  the 
jury  In  the  consideration  of  the  issues,  it 
wna  proper  for  the  court  to  withdraw  from 
them  certain  charges  <Hf  negligence  assigned 
In  the  cwnplatnt  as  a  ground  of  recovery 
when  requested  to  do  so,  when  the  same  was 
not  sapprated  by  the  e^ence.  Otherwise, 
In  case  of  a  TeMlct  In  favor  of  plalntlfT,  it 
would  hare  been  iznpos^Ue  to  know  but  that 
the  cmnplaiDt  had  been  remembered  by  the 
jury  as  evidence  and  a  verdict  based  npon 
the  (dalm  of  negligence  in  those  respects, 
wbea  there  was  no  evidence  to  sty^ort  it 
Chicago,  St  P.,  M.  ft  O.  Ry.  Oa  v.  Kroloff, 
217  Fed.  525,  528. 183  C.  C.  A.  377.  WhUe  It 
la  a  difficult  and  delicate  matter  for  the  trial 
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court  to  bear  In  mind  all  the  evidence  during 
the  tiial  of  a  cause  so  as  to  be  able  to  so 
Instmct,  ve  are  not  referred  to  any  ewnpe- 
t^t  tertimony  supportlnff  the  lasnes  which 
was  not  aabmltted  to  the  Jury  and  find  no 
error  in  the  ruling.  Evidently  Qie  lory  may 
bsTe  found  that  the  right  of  way  was  not 
k^  free  from  grass  and  debris,  but  that 
the  flre  did  not  originate  upon  euch  right  of 
way,  thus  eliminating  the  qnestUm  of  care 
In  this  respect.  Of  course,  the  defendant 
woQld  not  be  liable  for  a  want  of  care  unless 
an  Injury  resulted  therefrom.  The  essential 
facts  for  the  consideration  of  the  jury  in  re- 
gard to  the  care  and  condition  of  the  engines 
of  defendant  were  whether  or  not  the  rail- 
road ccMupany  had  exercised  reasonable  care 
in  procuring  and  utilizing  the  most  modem 
inventions,  apparatus,  and  appliances  to  pre- 
vent the  escape  of  flre  and  to  properly  in- 
spect and  maintain  the  same  in  good  condi- 
tion. By  Instruction  No.  3,  above  quoted,  the 
jury  were  told  In  effect  that  if  they  found 
there  had  been  a  lack  of  such  care  and  pre- 
caution on  the  part  of  the  railroad  company, 
and  that  by  reason  thereof  plaintiff's  prop- 
erty was  destroyed  by  fire,  they  should  find  a 
verdict  tor  plaintiff.  In  other  words,  the 
jury  was  Infoi^med  in  substance  that  even 
though  the  employes  of  defendant  were  com- 
petent. If  there  was  negligence  in  the  matters 
detailed  and  injury  ensued,  the  defendant 
would  be  liable.  The  Instruction  given  re- 
quires servants  of  the  defendant  to  exercise 
their  ability,  and  it  fairly  submitted  to  the 
jury  the  matter  of  equipping,  maintaining, 
and  managing  the  engines  of  defendant. 

[J]  Plaintiff  complains  of  instruction  No. 
13,  which  is  as  follows: 

"I  further  instruct  you  that  it  is  the  duty 
of  the  defendant  to  exercise  reasonable  diUgence, 
care,  and  precaution  in  procuring  and  in  utiliz- 
ing the  roost  approved  mechanical  inventions, 
apparatus,  and  appliances  to  prevent  the  escape 
of  fire,  coals,  and  sparks,  and  to  exercise  rea- 
sonable care  by  appropriate  inspection  and  re- 

Sair  to  maintain  such  appliances  in  good  con- 
ition.  Now,  if  you  find  from  the  evidence  that 
the  defendant  has  used  reasonable  care  and  ex- 
ercised reasonable  diligence  and  precaution  in 
obtaining  and  putting  into  nracticnl  use  such 
appliances  and  to  mamtain  them  as  such,  then 
it  has  fully  discharged  its  legal  duty  to  all  those 
subject  to  the  danger  incident  to  the  escape  of 
fite,  and  even  if  a  fire  shall  occur  therefrom, 
notwithstanding  the  defendant  has  used  such 
care,  diligence,  and  precaution,  then  it  will  be 
your  bounden  duty  to  return  a  verdict  for  the 
defendant." 

This  part  of  the  charge,  taken  together 
with  instruction  No.  3,  puts  the  question 
fairly  before  the  Jury  and  enjoins  the  proper 
degree  of  care  ujwn  the  railroad  company. 
Anderson  v.  O.  R.  R.  Co.,  45  Or.  215,  77  Pac. 
119;  La  Salle  v.  Cent  R.  of  Oregon,  73  Or. 
203,  211,  144  Pac.  414;  Lesser  Cotton  Co.  v. 
St.  Louis,  etc.,  By.  Co.,  114  Fed.  133,  141,  S? 
C.  C.  A.  95. 

[4]  Instruction  No.  14  is  challenged.  It 
reads  thus: 

"Now  the  jury  will  note  that  modem  science 
and  ingenuity  have  not  yet  reached  a  point  where 
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\t  is  possible  to  propel  steam  locomotiTes  in  such 
a  manner  as  to  absolutely  prerent  the  emission 
ot  sparks  or  fire  in  their  operation.  The  law 
does  not  require  that  locomotive  engines  used 
in  the  manner  the  defendant  uses  the  same 
shall  be  so  constructed,  equipped,  or  managed  so 
that  no  sparks  of  fire  shall  escape  from  them, 
and  so  if  sparks  shall  be  emitted  from  the  loco- 
motivea  in  ordinary  and  uaaal  quantities,  that 
is  to  say,  such  quantities  as  naturaliv  would  be 
emitted  from  an  engine  upon  which  the  railroad 
•company  sball  have  used  reasonable  care,  dili- 
gence, and  precaution  in  equipping  with  modem 
and  approved  spark  arresting  devices,  and  shall 
have  operated  in  its  usual  course  of  business  by 
competent  employes,  and  a  fire  occurs  from 
such  sparks,  toe  defendant  will  not  be  liable." 

We  approve  this  instruction.  Tbe  law 
docs  not  require  of  a  railroad  company  care 
beyoDd  that  trhlcb  the  state  of  the  art  and 
the  progress  of  invention  and  science  will 
admlL  Modem  science  and  ingenuity  have 
not  yet  reached  a  point  of  perfection  or  a 
state  where  it  is  possible  to  manage  or  pro- 
pel steam  locomotives  In  snch  manner  as  to 
absolutely  prevent  the  escape  of  sparks  of 
fire.  Spaulding  v.  Chicago  &  N.  Ry.  Co.,  30 
Wis.  110,  125,  11  Am.  Rep.  C50;  Menomonle 
Riv.  Sash  &  Door  Co.  v.  Milwaukee  &  N.  K. 
Co.,  91  Wla.  447,  65  N.  W.  176,  179;  Gaines- 
ville, etc.,  R.  Co.  V.  Edmondson,  101  Ga.  747, 
29  S.  E.  213.  In  caienoweth  v.  8.  P.  Co.,  63 
Or.  lU,  119,  99  Pac  86,  89,  this  court  said: 

"Evidence  that  the  engine,  just  prior  or  sub- 
sequent to  the  fire,  scattered  sparks,  is  not  suf- 
ficient to  impute  negligence.  It  is  only  when 
emitting  them  in  unusual  quantities  or  un- 
nsoal  dfo  that  it  has  that  effect." 

[f]  Instruction  No.  10  la  excepted  to  and 
Is  of  the  following  purport:  That  the  plaln- 
titt  could  prove  liability  against  the  defend- 
ant for  tlie  coiueguence  of  the  fire  In  question 
by  drcumstantlal  evidence  from  which  the 
^nrj  could  reasonably  infer  negligence;  that 
the  facta  and  drcumstauces  established  to 
the  satisfaction  of  the  jury  by  the  preponder- 
ance  of  the  evidence  must  not  only  be  suf- 
ficient to  Justify  an  inference  of  negligence, 
but  must  exclude  every  other  theory  as  to  the 
■cause  or  origin  of  such  fire.  The  Instruction 
embodies  the  law  of  drcumstantlal  evidence, 
And  the  purport  thereof  Is  to  require  the  fact 
to  be  proved  by  a  preponderance  of  the  evi- 
dence; that  la,  if  the  Acts  and  circumstances 
show  two  ways  or  conditions  to  exist  as  a  ce- 
sult  of  which  the  railroad  company  would 
be  liable,  and  also  three  other  ways  or  condi- 
tions for  which  the  railroad  would  not  be 
liable,  then  the  Jury  was  charged  that  the 
«vldence  must  preponderate  in  favor  of  one 
or  more  of  the  conditions  for  which  the  rail- 
road would  be  liable.  This  charge  was  nec- 
essary in  order  to  prevent  the  Jury  from 
speculating  that  the  fire  occurred  on  account 
of  soiue  negligent  act  of  defendant  when  the 
evidence  according  to  their  belief  migbt  just 
as  strongly  have  showed  that  It  happened  in 
some  other  manner.  In  13  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  p.  612.  the  rule  is  stated: 

"It  must  be  obvious  that  evidence  that  the  fire 
in  question  merely  mi^t  have  originated  from 
tfat  oefendant's  englaeB,  or  even  proof  tending  to 


show  that  it  did,  is  not  entitled  to  mneh  weight, 
unless  the  possibiU^  of  origin  from  other  sou  ro- 
es is  excluded." 

In  order  to  establish  a  charge  of  negligence 
on  the  part  of  the  railroad  company,  it  is  not 
enough  for  plaintiff  to  show  a  possibility  or 
even  a  probability  that  the  fire  was  communi- 
cated to  the  property  by  sparks  from  Its 
locomotives,  but  It  must  prove  by  a  pre- 
ponderance of  affirmative  evidence  that  it 
did  so  originate.  33  Cyc  1367.  Plaintiff 
argues  that  this  part  of  the  diarge  requires 
proof  beyond  a  reasonable  doubt  This  con- 
tention Is  not  In  accord  with  our  views.  The 
instruction  complained  of  Is  not  subject  to 
the  criticisms  made  by  the  plaintiff. 

[B]  Again,  complaint  la  made  of  instruction 
No.  17,  by  which  the  court  charged  the  Jury 
mat  the  law  does  not  require  absolute  proof 
or  absolute  certainty  and  is  satisfled  when  a 
Jury  of  unprejudiced  minds,  after  hearing 
the  testimony,  have  an  abiding  conviction  of 
the  truth  of  the  claim;  that  It  is  incumbent 
upon  the  plaintiff  to  prove  the  same  by  com- 
petent evidence  whereby  from  a  preponder- 
ance thereof  they  are  satisfied  that  the  claim 
has  been  established.  Minn.  Sash  &  Door 
Oo.  V.  Great  Northern  Ry.  Co.,  83  Minn.  370. 
86  N.  W.  451,  454;  Gibbons  v.  Wis.  VaUey 
R.  Co.,  68  Wis.  335,  17  N.  W.  132;  Gracy  v. 
Atlantic  Coast  Line  R.  Co.,  63  VI&.  350,  42 
South.  903,  908;  Brown  v.  Atl.  &  Air  Line 
Ry.  Co.,  13  Am.  &  Eng.  R.  R.  Cas.  479,  483. 
The  information  thereby  Imparted  to  the 
Jury  was  in  accordance  with  the  statute. 

Section  688.  L.  O.  h.,  declares  the  standard 
of  certainty  in  respect  to  dvU  cases,  as  fol- 
lows: 

"The  law  does  not  require  demonstratian ; 
that  is,  such  a  degree  of  proof  as,  excluding  pos- 
sibility <rf  error,  produces  absolute  certunty, 
because  such  proof  is  rarely  possible.  Moral  cer- 
tainty only  is  required,  or  that  degree  of  proof 
which  produces  conviction  in  an  unprejudiced 
mind." 

Section  868,  snbdiv.  6,  L.  O.  L.,  makes  It 
the  duty  of  the  court  to  instruct  on  all  prop- 
er occasions  that  In  civil  cases  the  affirma- 
tive of  the  issue  shall  be  proved,  and,  when 
the  evidence  is  contradictory,  the  finding 
shall  be  according  to  the  preponderance  of 
the  evidence.  As  we  understand  the  record, 
it  was  the  theory  of  the  plaintiff  that  the 
fire  complained  of  originated  upon  the  rail- 
road company's  right  of  way  and  was  oc- 
casioned by  the  negligence  of  the  defendant. 
The  theory  of  the  defendant  seems  to  have 
been  that  the  fire  did  not  originate  upon  de- 
fendant's right  of  way  and  was  not  caused 
elsewhere  by  the  negligence  ot  the  defend- 
ant 

A  careful  examination  of  the  whole  charge 
given  by  the  trial  court  to  the  Jury  leads  us 
to  believe  that  the  disputed  questions  of  fact 
were  fairly  submitted  to  the  Jury.  We  have 
nothing  to  do  with  the  weight  of  the  evi- 
dence. It  Is  the  rectal  province  of  the  Joty 
to  pass  upon  questions  Involving  tliat  ques- 
tlim.  Ttw  Jozy  fonnd  In  favor  ot  the  d^end- 
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ant,  and  Qie  Jodgment  baaed  tSiereon  must 
be  mdield. 

Finding  no  error  In  the  record,  tbe  Jndg- 
ment  of  tbe  lower  coart  la  afflnned. 


(82  Or.  206) 

HILL  et  aL      AfifERlCAN  LAND  ft  LIVD 
STOCK  CO.  et  al. 

(Sopreme  Court  of  Oregra.    Dec.  12,  1916.) 

L  Waters  awd  'Water  Coubsbs  *»140,— Ap- 
propriation roB  Ibbioation— Debert  Land 
Act. 

Under  the  Desert  Land  Act,  Act  Cong. 
March  3,  iSTJ.c  lOT,  1ft  Stat.  377  (U.  S.  Comp. 
St.  1901,  p.  1M8).  which  provides  that  all  biii> 
plus  water  over  and  above  the  actual  appro- 
priation and  nse  for  reclamation  of  desert  land 
under  the  act,  "together  with  the  water  of  all 
lakes,  rivers  and  other  sources  of  water  supply 
^  opon  the  public  lands  and  pot  navigable,  shall 
remain  and  he  held  free  for  the  appropriation 
Ttui  use  of  the  public  for  irrigation,'  etc.,  sub- 
iect  to  existiiie  rights,  a  defendant,  whose 
Btle  was  derived  from  patent  from  the  United 
States  government  b7  virtue  of  a  homestead  en- 
trr,  and  who  had  made  no  appropriation  of  wa- 
ter from  a  stream  upon  which  his  lend  had  bor- 
dered since  1877,  could  not,  by  reason  of  the 
mere  abuttal  upon  the  stream,  defeat  or  diminish 
a  prior  appropriation  made  under  the  act. 
_J£d.  Note.— For  other  cases,  see  Watos  and 
Water  Gannes,  Dec  Dig.  «=»140.} 

Z  Waters  and  Water  ConRSES  «=3l52(8)— 
Appbofbiatioh  for  Irbioatioh— Evidenok 

— SOmOIBNCT. 

In  a  proceeding  to  determine  riparian  rights, 
evidence  held  to  support  a  finding  that  a  de- 
fendant had  never,  by  ditches  or  otherwise,  used 
or  appropriated  water  for  irrigation  purposes 
from  an  abutting  stream,  except  seepage  water 
escaping  from  another  irrigation  system. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Coorses.  Cent  Dig.  1 1S6;  Dec  Dig.  €=> 
152®.] 

3.  Waters  and  Water  CotntSBs  ^=»18(V- Ap- 
propriation FOR  Irrigation  —  Rioht  to 
Use  of  Waste  Water. 

It  bein^  the  duty  of  an  appropriator  of  wa- 
ter for  irrigation  to  use  ordinary  methods  to 
prevent  waste,  while  a  temporary  use  may  be 
made  ot  seepage  water,  allowed  to  escape  by  ex- 
cessive use  of  water,  by  any  one  who  may  cap* 
tore  it,  no  permanent  right  can  be  acquired  to 
compel  the  cootinuaoce  of  the  discharge  or  loss. 

lEd.  Note.— P»r  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  fi  145;   Dec.  Dig. 

4.  Watebs  and  Water  Courses  ^=sW2(5)— 
Appropbiatioh  for  Irrigation  Pbooeed- 
iKQs—PixADiNa  — Misjoinder  of  Parties 
Plaintiff. 

Under  L.  O.  L^  I  303,  providing  that  "all 
persons  having  an  interest  in  tbe  subject  of  a 
suit,  and  in  c^tainiug  the  relief  demanded,  may 
be  joined  as  plaintiffs,  except  as  *  *  *  oth- 
erwise provided and  Jiat  "any  person  may  be 
made  a  defendant  who  has  or  daims  an  inter- 
est •  adverse  to  the  plaintiff,  or  who 
is  a  Qecessary  party  to  a  complete  determination 
•  •  ♦  of  the  q^uestionB  involved,"  In  a  pro- 
ceeding to  determine  riparian  rights  to  water 
for  irrigation  purposes,  the  thing  in  contro- 
versy being  the  whole  mobile  fiowage  of  the 
Btreain,  and  no  adequate  determination  being 
pofaiible  without  tbe  presence  of  all  interested 
in  the  entire  flowage,  the  joinder  of  a  plaintiff 


who  claimed  riparian  rights  on  tbe  stream  was 
proper. 

[Ed.  Note,^Fpr  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  1 1S6;  Dea  Dig.  4s> 

1B2(5).] 

In  Banc.  Appeal  from  Circuit  Court,  Harn- 
ey Coxinty;  Dalton  Biggs,  Judge. 

Suit  by  Edwin  B.  Hill  and  others  against 
tbe  American  Land  &  Lire  Stock  Company 
and  others.  E^om  a  decree  declaring  the 
rights  ot  tbe  parties,  without  mention  of  tbe 
defendant  Paddc  Live  Stock  Company,  It 
api>eals.  Affirmed. 

This  is  a  suit  to  adjudicate  tbe  rights  ot 
tbe  various  parties  to  tbe  use  of  tbe  waters 
of  Trout  creek,  in  Harney  county,  Or.  The 
plaintiffs  describe  tbeir  realty  holdings,  tbe 
several  amounts  of  tbelr  appropriations  of 
water,  and  tbe  use  to  which  they  have  $ut 
it.  Concerning  tbe  defendants,  after  redtlng 
the  corporate  cliaracter  of  some  of  th^  and 
the  existence  of  tbe  partnership  of  tvo  oth- 
ers, the  complaint  states  that  they — 

"and  each  and  every  one  claims  an  interest  in 
and  rights  to  the  waters  of  said  Trout  creek, 
but  that  tbe  rights  of  each  and  every  one  of 
the  said  defendants,  except  as  herein  otherwise 
stated,  are  inferior  to  and  subject  to  tbe  rights 
of  tbe  plaintiffs  as  herein  alleged,  and  that  each 
and  every  one  of  the  said  i)arties  defendant  are 
necessary  parties  to  this  suit,  in  order  to  obtain 
a  final  determination  of  the  subject-matter 
thereof." 

The  prayer  is  for  a  decree,  determining 
the  relative  rights  and  priorities  of  tbe  par- 
ties to  tbe  waters  mentioned.  The  Padfie 
Live  Stock  Company,  one  of  tbe  defendants, 
and  the  only  party  appealing  from  tbe  de- 
cree, answered,  denying  all  tbe  allegations 
of  the  complaint  After  averring  Its  owner- 
ship of  160.26  acres  of  land,  its  answer  pro- 
ceeds as  follows: 

"That  Trout  creek  flows,  and  from  time  im- 
memorial has  flowed,  through,  over,  and  upon 
these  said  lands,  and  which  said  lands  are  ri- 
parian thereto,  and  riparian  rights  attached 
thereto,  and  the  said  defendant  is  entitled  to 
have  the  water  ot  said  creek  flow  by,  through, 
over,  and  upon  the  said  lands,  and  to  make 
such  use  of  said  water  as  a  riparian  owner  is 
entitled  to  make  thereof.  That  in  the  year  1889 
the  said  defendant,  its  predecessors  and  gran- 
tors, entered  into  and  upon  the  said  creek  by 
means  of  ditches,  dams,  and  other  works,  and 
took  and  appropriated  from  the  said  stream  to 
and  upon  the  lands  aforesaid  40  miner's  inches 
of  water  measured  under  a  4-inch  pressure,  and 
applied  the  same  to  the  irrigation  of  said  lauds, 
the  watering  of  stock,  and  other  beneficial  uses, 
and  ever  since  said  time  said  defendant  and 
its  predecessors  and  grantors  have  continuously, 
uninterruptedly  under  a  claim  of  right,  adverse- 
ly to  the  said  plaintiSs  and  the  defendants  here- 
in and  to  all  the  world,  taken,  appropriated, 
diverted,  and  used  the  said  water,  and  the  whole 
thereof,  and  all  of  the  same  has  been,  and  still 
is  being,  applied  to  braeflcial  uses,  and  defend- 
ant is  now  the  owner  of  the  right  to  take,  ap> 
propriate,  and  ose  the  amount  of  water  afore- 
said. As  a  further  defense  to  the  said  suit,  the 
said  defendant  alleges  that  there  is  a  misjoinder 
of  causes  of  action  in  said  suit,  in  that  each  ot 
the  plaintifb  herein  as  an  appropriator  of  said 
water  has  a  distinct  and  separate  right  of  prop- 
erty not  owned  in  common  or  joiotly,  with  the 
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other  plaintiltB,  and  each  of  «aid  plaintiffs  has 
a  separate  cause  (tf  action  to  protect  the  said 

eroperty,  and  th«  said  caoRes  of  action  cannot 
B  joined,  and  the  same  are  improperlj  Joined 
in  said  suit." 

This  In  turo  was  denied  by  the  reply.  Aftr 
er  a  full  hearing  aa  the  issues  the  court, 
among  others,  made  the  following  finding  of 
fltct: 

"That  one,  John  Porter,  made  homestead  en- 
try of  the  E.  S.  W.  14  and  lot  4.  section  18, 
township  39  south,  range  37  east,  W.  M.,  con- 
taining 160.26  acres,  for  which  be  obtained  pat- 
ent from  the  TTnited  States  in  June,  1S91,  and 
by  mesne  conveyances  the  Pacific  Live  Stock 
Company,  a  corporation,  one  of  the  defendants 
herein,  acquired  title  thereto.  It  appears  from 
the  evidence  that  no  ditch  was  ever  taken  from 
Trout  creek,  and  that  no  water  is  used  from  that 
stream  for  the  irri8:ation  of  this  ranch,  except 
seepage  water  that  arises  on  or  near  the  place, 
from  the  irrigation  of  EYank  Adrian's  place. 
That  from  such  seepage  water  about  25  acres 
on  the  north  side  of  Trout  creek  is  irri^ted, 
and  about  15  acres  on  the  south  side  of  the 
creek.  No  appropriation  from  Trout  creek  can 
be  made  for  tbis  land,  for  the  reason  that  the 
water  used  is  seepage  water.  Nothing  should 
be  ccmitrued  here,  however,  as  preventing  the 
company  from  making  use  of  the  seepage  water 
frran  the  Adrian  place." 

Thereupon  the  court  entered  a  decree,  de- 
claring the  rights  of  the  other  parties  to  the 
suit,  without  mention  of  the  Pacific  Live 
Stock  Company.  As  to  that  defendant  the 
only  feature  of  the  decree  otherwise  affect- 
ing it  is  this  last  clause  thereof: 

"The  temporary  injunction  heretofore  granted 
in  this  case  is  hereby  dissolved,  and  each  apd 
every  party  to  this  stiit  and  those  claiming  by, 
through,  or  under  them  are  hereby  enjoined 
from  using  the  water  of  any  of  the  streams, 
the  rights  of  which  have  been  nereiu  determined, 
in  any  manner  or  amount  contrary  to  the  pro- 
visions of  this  decree." 

Only  the  Padflc  lAn  Stock  Oompany  q>> 
peals. 

Edward  F.  Treadwell,  of  San  Francisco, 
Cal.,  and  John  L.  Rand,  of  Baker,  for  ap- 
pellant. J.  W.  Biggs  and  G.  A.  Bembold, 
both  of  Burns,  P.  J.  Gallagher,  of  Ontario,  Or., 
A.  W,  Gowan  and  Charles  W.  Ellis,  both  of 
Bums.  McCoUodi  &  Wood,  of  Ontario.  Or., 
and  3,  S.  Cook,  of  Bums,  for  respondents. 

BURNETT,  J.  (after  stating  the  faicts  as 
above).  [1]  The  testimony  shows  that  the 
Pacific  Live  Stock  Company,  for  convenience 
celled  the  defendant,  deralgned  title  from 
one  John  Porter,  wlio  in  turn  had  it  from  the 
United  States  government  by  virtue  of  home- 
stead entry,  which  was  made  by  blm  on 
April -23,  1888,  resulting  In  a  patent  dated 
June  13.  1891.  This  renders  it  subject  to  the 
act  of  Congress  of  March  3,  1877,  commonly 
known  ns  the  "Desert  Land  Act,"  which  pro- 
vided that  all  surplus  water  over  and  above 
the  actual  appropriation  and  use  for  recla- 
mation of  desert  land  under  the  act,  "to- 
gether with  the  water  of  alt  lakes,  rivers  and 
other  sources  of  water  supply  upon  the  public 
lands  and  not  navigable,  shall  remain  and 
be  held  free  for  the  appropriation  and  use  of 
the  'public  for  Irrigation,  mining  and  mana- 


facturlng  purposes  subject  to  existing  ri^ts. 
•  •  •  *•  19  Stat  U.  S.  377.  c.  107,  6  Fed. 
Stat.  Ann.  392.  U.  S.  Comp.  Stat.  1901.  p. 
1548.  This  proTlsIon  ts  thus  construed  by 
tills  court  In  Rough  v.  Porter,  61  Or.  318,  401, 
98  Pac.  1083.  at  1097: 

"The  language  used  In  this  act  was  clearly  in- 
tended to  change  the  rule  respecting  the  right 
of  riparians  to  the  use  of  water  for  irrigatioa, 
mining,  and  power  purposes;  but,  as  in  the  last 
case  cited,  It  has  its  limits.  It  does  not  go  so 
far  as  to  affect  the  rights  originally  giving  rise 
to  the  doctrine  of  riparian  rights:  that  is,  for 
domestic  use,  including  the  watering  of  domes- 
tic animals  and  such  stock  as  may  be  essential 
to  the  Bustenance  of  tiie  owners  of  lands  adja- 
cent to  the  streams  or  other  bodies  of  water.' 

Thus  It  is  made  plain  that  riparian  rights 
are  not  the  same  In  essential  particulars  as 
the  common-law  privilege  thus  designated. 
In  the  arid  and  semlarid  regions  of  the  West 
the  principal  thln^  Is  the  benefldal  use  of 
water  as  contrasted  with  its  mere  presence 
under  the  old  common-law  doctrine  that  a 
person  whose  lands  abutted  upon  a  stream 
was  entitled  to  have  It  flow  past  his  premises 
as  It  was  naturally  wont  to  do  undiminished 
in  quantity  except  for  domestic  purposes  and 
unimpaired  In  quality.  The  rule  had  Its  rise 
In  Bngland,  where  Irrigation  was  at  the  time 
practically  unknown.  Tlie  modification  em- 
bodied in  the  act  of  Congress  referred  to  and 
In  the  general  legislation  of  the  semlarid 
western  states  is  founded  upon  the  necessity 
of  the  situation  and  the  principle  of  making 
the  water  do  the  greatest  good  to  the  great- 
est number.  It  may  well  be  doubted,  tliere- 
fore,  whether  the  allegation  of  the  defend- 
ant's answer,  to  the  effect  that  riparian 
rights  attach  to  Its  lands  by  virtue  of  the 
creek  running  through  It,  Is  more  than  a  con- 
clusion of  law,  or  presents  any  obstacle  to 
the  prior  a]K>i'opriatloD  of  other  parties  tak- 
ing advantage  of  the  reservation  annexed  by 
the  government  to  its  lands,  permitting  its 
appropriation  by  tbe  first  comer  of  the  wa- 
ters fiowing  thereon.  If  other  persons,  over- 
atlng  under  the  Desert  Land  Act  had  previ- 
ously appropriated  all  tbe  water  of  tbe 
stream,  it  seems  that  the  riparian  rights  as 
known  at  common  law,  attaching  to  the  land 
In  question  In  favor  of  a  subsequent  taker, 
would  be  negligible.  Because  public  land 
since  1877  bordered  a  stream,  it  does  not 
necessarily  follow  that  one  holding  tt  by 
subsequent  title  can  defeat  or  diminish  a 
prior  appropriation  made  under  the  act.  To 
work  out  such  a  result  something  more  must 
be  shown  than  mere  abuttal  upon  the  stream 
bed. 

[21  All  the  testimony  affecting  the  defend- 
ant appears  In  the  abstract  John  O.  Beatty, 
a  foreman  for  many  years  for  the  defend* 
ant  testified  that  the  only  water  that  goes 
upon  the  land  In  question  Is  seepage  water 
from  the  Frank  Adrian  place  next  above  tt 
on  the  stream.  He  says  that  a  successor  ot 
his  plowed  some  in  an  old  ditch  on  tbe  de- 
fendant's land,  but  that  he  never  saw  an? 
water  in  it  It  seoEiis  It  was  not  connected 
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directly  at  Indlractly  with  Troat  creek.  He 
li  dear  In  bis  Btatemoit  that  the  <Hil3r  water 
idng  vpon  tbe  place,  aside  from  tbe  stream, 
Is  seepage  from  tbe  place  above,  and  that 
tbe  oidy  use  to  which  the  prfq>er^  In  qoefl- 
tli»i  was  pat  was  for  pasturage,  or  to  hold 
cattle  there  three  or  four  or  five  days  dur- 
ing the  rodeo.  There  is  utterly  no  testimony 
to  support  the  all^tlm  ttiat  tibe  defendant 
entered  npmi  the  creek  and  by  means  of 
dltcbes,  dams,  and  other  works  appropriated 
wato-  therefrom.  Tbe  finding  of  foct  quoted 
Is  amply  soppOTted  by  the  testimony. 

[I]  The  complaint  of  the  defendant  Is  that 
in  prescribing  ttie  amount  of  water  which 
Adrian  was  entitled  to  use,  do  provision  was 
made  for  continuing  tb»  seepage  upon  which 
tbe  defendant  depends  for  moisture  upon  Its 
land.  Tbe  principle  governing  snch  a  case 
is  thos  enunciated  In  2  Kinney  on  Irrigation 
and  Water  Bights  (2d  Ed.)  |  lllS: 

"In  a  previous  chapter  upon  the  subject  of 
the  economic  use  and  the  suppression  of  waste 
we  endeavored  to  show  that  in  all  enterprises 
for  tbe  use  of  water  there  is  more  or  less  of  the 
water  lost  to  the  appropriators  from  what  is 
called  necessary  waste.  This  is  the  water 
which  escapes  from  the  ditches,  canals,  or  other 
works,  and  which  cannot  be  avoided  by  the  ordi- 
nar;  precautions  commonly  used  in  the  con- 
stmctwD  of  tbe  works.  And  while  It  is  tbe  duty 
ti  the  appropriator  to  use  ordinary  methods  to 
prevent  this  waste,  be  is  not  compelled,  under 
the  law,  to  use  eztraordinar;  methods.  How- 
ever, as  'water  is  a  movable,  wandering  thing,' 
under  the  best  methods  known  to  man,  some  of 
the  water  will  escape.  To  this  necessarily  loet 
water,  while  a  temporary  use  may  be  made  of 
it  by  any  one  who  may  capture  it,  no  permanent 
right  can  be  acquired  so  as  to  compel  the  con- 
tianance  of  the  discharge  or  loss." 

Tbe  modern  doctrine  in  the  Western  states 
is  ttiat  no  person  has  a  ri^t  to  use  more 
water  under  bis  appropriation  than  can  be 
beneficially  applied  to  some  useful  purpose. 
It  therefore,  Adrian  violated  this  rule  by  hts 
excessive  use  of  the  water,  be  had  no  title 
to  the  surplus,  and  neither  could  the  de- 
fendant acquire  any  ownership  therein.  Tbe 
latter  would  be  in  no  better  position  than 
the  receiver  of  stolen  goods.  It  cannot  call 
upon  tbe  court  to  compel  Adrian  to  continue 
la  his  wrongful  and  prodigal  use  of  the  wa- 
ter so  that  tbe  defendant  may  be  benefited 
by  the  resulting  seepage.  The  allusion  to 
seepage  in  tbe  finding  of  tbe  court  already 
quoted  manifestly  refers  to  ttiat  unavoida- 
ble escape  of  water  referred  to  In  the  excerpt 
from  the  writings  of  Kinney.  The  evldMice 
does  not  disclose  any  impairment  of  riparian 
rights  as  modified  by  the  Desert  Land  Act. 
Under  the  finding  of  fact  the  decree  might 
tiave  been  made  more  specifically  stringent 
upon  the  defendant.  Its  rights  were  not 
prejudiced  by  the  conclusion  of  the  court 

[4]  It  was  also  charged  by  the  answer  that 
there  was  a  misjoinder  of  causes  of  action  In 
that  each  appropriator  was  an  owner  in  sev- 
eralty, and  could  not  Join  with  others  in  thU 
class  of  litigation ;  but  that  point  has  been 


adverse^  determined  by  t&Is  court  In  WSflj' 
tag  section  89B»  Ia  O.  L.,  reading  thus: 

"All  persons  having  an  interest  in  tbe  subject 
of  the  suit,  and  in  obtaining  the  relief  demanded, 
may  be  joined  as  ptaintiffB,  except  as  in  this 
title  otherwise  provided.  Any  person  may  be 
made  a  defendant  who  has  or  claims  an  Interest 
iu  the  controversy  adverse  to  tbe  plaintiff,  or 
who  is  a  necessary  par^  to  a  complete  dotciv 
mination  or  settlement  of  the  questions  involved 
therein." 

The  rule  is  established  in  the  following 
precedents:  -  Williams  v.  Altnow,  51  Or.  275, 
95  Pac.  200,  97  Paa  539;  Hough  v.  Porter, 
supra;  Wbited  v.  Cavin,  55  Or.  98,  105 
Pac.  396;  Lockhart  v.  Ferrey,  59  Or.  179, 
115  Pac.  431.  The  thing  in  controversy  Is 
tbe  whole  mobile  flowage  of  tbe  stream.  At 
the  outset,  under  the  very  nature  of  things, 
no  one  can  tell  what  particular  drop  of  water 
is  his  own.  It  Is  tbe  use  of  en  aliquot  part 
of  this  amount  which  Is  lu  question;  and  no 
adequate  determination  of  the  same  can  be 
had  without  the  presence  of  all  who  are  in- 
terested in  tbe  entire  fiowage  of  the  stream. 
Error  Is  not  apparent  in  tbe  decree.  It  is 
affirmed. 


(82  Or.  1301 

SORENSON  T.  ERIBS. 

(Supreme  Court  of  Or^on.   Dec.  S,  191&) 

L  PaiNciPAL  AND  Agent  184(1)— Agent's 
AuTHOBiTT— Implied  Waeeanty— Damages. 
When  an  agent  represents  that  he  is  em- 
powered to  make  a  particular  c<mtract  on  behalf 
of  bis  principal,  bat  in  fact  has  no  such  author- 
ity, the  party  to  whom  the  reoresentation  is 
made,  and  who  relies  thereon  ana  complies  with 
the  terms  of  the  supposed  agreement,  can  main- 
tain an  action  ex  contractu  apUnst  tbe  agent, 
on  the  implied  warranty,  to  recover  the  damages 
sustained. 

[Ed.  Not&— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  81  TOl,  702;  Dec.  Dig.  «=» 
184(1).] 

2.  Assignments  «=s>73— Right  op  Action. 

A  husband's  assignment  to  his  wife  of  his 
dalm  against  an  owner  for  a  commission  for 
effecting  a  sole  of  land  would  not  suffice  as  a 
transfer  of  the  husband's  cause  of  action  against 
a  broker,  who  misrepresented  himself  to  be  em- 
powered by  the  owner  to  employ  plaintiff's  hus- 
band :  an.a  unless  she  obtained  an  assignment  of 
tlie  Claim'  against  the  agent  before  action  was 
brought,  she  coold  not  recover  against  him. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent.  Dig.  }j  139-141! ;  Dec.  iMg.  ®=>73.J 

3.  AssiGNMERXa  <fc='138— Right  or  Action- 
Question  FOB  JuBT— Time  ,of  Assignment. 

In  an  action  by  a  wife  as  the  assiguee  of 
her  husband  to  recover  damages  from  defendant 
for  bis  misrepresentation  of  his  authority  trtm 
an  owner  to  employ  tlie  husband  as  a  broker, 
}veld,  that  it  was  for  the  jury  to  determine 
whether  tbe  assignment  of  the  claim  was  made 
before  the  action  was  commenced. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  8S  235-238;  Dec.  Dig.  i^lSS.] 

4.  Principal  and  Aqbmt  «=»  189(2)  —  Au- 
TuoBiTX  OF  Agent— Action  fob  DAUAosfr 

—Construction  of  Pleading. 
Where  tbe  complaint  alleged  that  defendant 
represented  his  authority  to  obligate  an  own- 
er of  land  to  pay  a  broker's  commission  to 
plaintiff's  assignor  on  a  sale  acceptable  to  the 
owner,  and  that  tbe  defendant  bad  no  such  au- 
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thori^,  an  answer  denrfng  the  aUegatlons  gen- 
erally, with  ao  anquaiified  allegaticHi  that  de- 
fendant emplo^red  plaintiff's  assignor  to  sell  the 
land  on  ccnnmisaioD,  and  not  stating  that  snch 
engegement  was  made  on  behalf  of  the  owner, 
construed  most  strongly  against  the  defendant, 
implied  that  the  employment  was  made  for  de- 
fendant's benefit,  and  that  he  had  no  authority 
to  make  such  a  contract  on  behalf  of  the  owner. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  714;  Dec.  Dig.  «=>189t2).l 

5.  Principal  and  Agent  ®=>190(1)— Agent's 
AuTHoaiTT— Peesuhptiom  and  Bobdbk  of 
Pboof. 

On  such  im|>licati(m  that  defendant  employ- 
ed plaintiff's  assignor  on  his  own  account  to  sell 
the  land  upon  commission,  for  the  payment  of 
which  the  owner  was  not  bound,  L.  O.  L.  S 
subd.  33,  raised  the  presumption  that  such  want 
of  authority  continued  after  an  option  obtained 
by  plaintiff  was  declared  forfeited,  and  to  over- 
come such  presnmption  the  burden  was  on  de- 
fendant to  show  that  authority  was  thereafter 
conferred  apon  him  by  the  owner  to  engage  a 
broker  and  to  agree  to  pay  him  a  commission  for 
procuring  a  purchaser  acceptable  to  the  owner. 

[Sd.  Note.— For  other  cases,  see  Principal  and 
A«ent,  Cent.  Dig.  {  718;  Dec.  Dig.  «s>l90(l).l 

6.  BviDENGS  4»93— BtmoBN  OF  PBOor— Pab- 
XT  Having  Pbcuuab  Knowledqk. 

When  a  fact  is  peculiarly  within  the  knowl- 
edge of  a  party,  he  must,  if  necessary,  furnish 
the  evidence  thereof. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  116;  Dec  Dig.  <g:=393.] 

7.  Pbincipal  and  Aoekt  ©=»193— Liabilitt 
OF  Aoiwt— Unadthoeizeu  Act— Action  vor 
Damaoes— Question  fob  Jubt. 

In  an  action  for  damages  for  defendant's 
misrepresentation  of  his  authori^  to  employ 
plaintiff's  assignor  as  a  broker  on  behalf  of  the 
owner  of  land,  held,  that  the  denial  of  defend- 
ant's motion  for  a  directed  verdict  was  not 
error. 

[Ed.  Note.— -For  other  cases,  see  Principal  and 
^nt,  Cent  Dig.  H  7211^726;  Dea  Dig.  «» 

8.  Trial  ^260(6)— Rbqubsixd  Instbuotxokb 
—Giver  Instructions. 

In  such  action,  there  was  no  error  in  re- 
fusing to  give  defendant's  instruction  omitting 
the  matter  of  a  renewed  or  subsequent  employ- 
ment where  its  substance  was  embraced  in  the 
instruction  given. 

'  [Ed.  Note.— For  other  cases,  see  Trial  Cent. 
Dig.  $  656;  Dec.  Dig.  ^ZWm.l 

9.  Appeal  and  Ebeob  «=s>210(^  — Instruc- 
tions— NECEssm  OF  Requests. 

"Under  L.  O.  L.  S  139,  providing  that  the 
court  shall  state  to  the  jury  all  matters  of  law 
thought  necessary  for  their  information,  but 
shalT  not  present  the  facts  of  the  case,  and 
shall  tell  the  jury  that  they  are  the  exclusive 
judges  of  questions  of  fact,  and  section  868,  de- 
claring the  jury  the  judges  of  the  evidence,  un- 
less it  is  declared  to  be  conclusive,  and  that 
they  are  to  be  instructed  as  to  precautionary 
matters,  no  failure  of  the  court  in  submitting  a 
party's  theory  of  the  case  can  be  considered  on 
appeal,  except  upon  the  denial  of  a  requested  in- 
stmctiop  directly  stating  the  law  applicable  to 
the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dea  Dig.  ®=>216(4) ;  Trial,  Cent  Dig. 
S  ^7.] 

10.  Trial  1^201— IifsrrBtrcnoNs— Bequests 
— Afpucabiutt. 

No  error  is  committed  in  denying  a  request- 
ed instruction,  which  does  not  correctly  an- 
nounce the  law  applicable  to  the  case,  though 
such  request  may  call  the  court's  attention  to  a 


particular  matter  not  covered  by  the  general 
charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
^^If  4S4t,  660,  «71.  678.  67S;  Dee.  IMg.  «9 

11.  Appeal  and  Erbob  «=»883— Instructioiis 
—Review. 

In  an  actitm  for  damages  for  defendant's 
misrepresentation  of  his  autboritv  to  employ 
plaintiff's  assignor  as  a  broker  on  oehalf  of  tm 
owner,  where  defendant  acquiesced  in  the  court's 
instruction  that  plaintiS  was  entitied  to  the 
entire  commission  and  interest  or  nothing,  the 
defendant  had  no  reascm  to  complain  the 
court's  refusal  to  instruct  that  plaintiff  could 
not  recover  if  the  agreement  was  for  defend- 
ant's payment  to  plaintiff's  assignor  of  part  of 
the  commission  to  be  received  from  the  owner, 
or  that  if  the  contract  between  plaintiff's  as- 
signor and  defendant  was  for  the  division  of  the 
commission  between  themselves  and  another,  the 
verdict  should  be  for  the  defendant 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3611 ;  Dec.  Dig.  «=>883.] 

12.  Appeal  and  Ebbor  «=»8S9(1)— Review- 
Broad  Eqtjitixs  of  Case. 

In  a  law  action,  where,  on  appeal,  only  al- 
leged errors  duly  assigned  can  be  considered,  the . 
argument  upon  the  *^road  eQulties"  of  the  case 
has  no  place. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3279;  Dec  Dig.  <^839(1).J 

Department  2.  Appeal  from  Circuit  Court, 
Multnomab  County;  G.  U.  Gantenbein,  Judge. 

Action  by  N.  V.  Sorenson  against  B^ed- 
erick  A.  Kribs.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

See,  also,  65  Or.  78,  129  Pac.  767,  131  Pac 
1022,  SI  Lk  B.  A.  (N.  S.)  612.  Ann.  Caa.  1916A. 
1127. 

This  Is  an  action  by  Mra  N.  V.  Sorenson, 
as  the  asaigaee  of  her  husband,  George  Sor- 
enson, a  real  estate  broker,  against  F.  A. 
Kribs,  to  recover  damages.  The  material 
tacts  are  that  O.  A.  Smith,  of  BUnneapoUs, 
Minn.,  was  the  equitable  owner  of  7,480 
acres  of  timber  land  in  Douglas  county.  Or., 
and  employed  the  defendant,  a  real  estate 
broker,  of  Portland,  In  this  state,  to  negotiate 
a  sale  of  the  real  property.  In  order  to  pro- 
cure a  purchaser,  Kribs  appointed  Sorenson, 
who  on  September  28,  1906,  produced  J.  O. ' 
Storey,  to  whom  the  defendant  gave  an  oral 
option  to  buy  the  land  at  $187,000,  on  ac- 
count of  which  $50,000  was  required  to  be 
paid  within  60  days.  Sorenson  assured  Sto- 
rey he  could  have  all  the  time  desired  in 
which  to  make  the  partial  payment,  and  for 
that  reason  he  neglected  to  pay  the  stipulat- 
ed sum  within  the  time  limited,  whereupon 
the  option  was  declared  at  an  end.  There- 
after Storey  commenced  an  action  against 
Kribs  to  recover  the  damages  which  he  had 
sustained,  consisting  of  more  than  $2,000  ex- 
pended in  examining  the  timbw  growing  on 
the  Ifind  and  $63,000,  which  extra  sum  he 
could  have  realized  upon  a  resale  of  the 
premises.  While  that  action  was  pending. 
Storey,  in  the  name  of  the  Storey-Bracher 
Lumber  Company  and  C.  P.  Bretnober,  en- 
tered into  a  written  contract  with  Smith  to 
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porchaw  the  land  for  9300,000;  Uie  TOidees 
Btlpnladnr  to  save  the  T«idor  harmless 
from  any  dalm  for  a  commission  for  nego> 
ttating  a  sale  of  the  land,  except  that  ot 
Krlbs,  whereupon  that  action  was  dismiss- 
ed.  In  an  action  by  this  plaintiff  as  the  as- 
slgnee  of  her  hnsband  against  Smith  to  re- 
cover a  eommlsdon  on  account  vt  the  sale 
thus  coDsnmmated,  she  recovered  $15,000; 
bnt  the  judgment  was  reversed  on  the  gronad 
that  Krlbs  had  no  anthorlty  to  bind  Smith 
to  pay  a  commission.  Sorenson  v.  Smith.  65 
Or.  78.  129  Pac.  767.  131  Pac.  1022,  61  U 
R.  A.  (N.  S.)  612,  Ana.  Caa.  1015A,  1127. 
The  facts  here  involved,  and  referred  to  In 
the  opinion  in  that  case,  are  set  forth  as  mat- 
ters of  inducement  in  the  cwnplalnt  bmln. 
which  charges,  in  effect:  That  aboat  July 
— ,  1907,  the  defendant,  assuming  to  act 
for  Smith  and  representing  that  he  had  an- 
thorlty to  do  so,  agreed  with  Sorenson  to 
obligate  Smith  to  pay  a  commission  of  6  per 
cent  of  the  purchase  price  of  the  land,  con- 
tinued to  employ  Sorenson  to  procure  a  pur- 
chaser of  the  real  property,  and  instructed 
the  broker  further  to  negotiate  with  Storey 
in  order  to  induce  him  to  pay  a  greater  sum 
than  he  had  originally  offered  for  the  land, 
and  Krlbs  agreed  to  pay  Sorenson  6  per 
cent  of  the  purchase  price  If  he  could  And 
a  buyer  who  was  able,  ready,  and  willing  to 
pay  a  sum  which  was  acceptable  to  Smith. 
That  pursuant  to  that  employment,  Soren- 
son at  the  defendant's  request  continued  to 
negoUate  with  Storey  until  October  31,  1909, 
when  be  was  Induced  to  purchase  the  land 
for  $300,000,  which  sum  was  satisfactory  to 
Smith,  whereupon  Storey,  In  the  name  of  the 
Storey-Bracher  Lumber  Company,  and  Brat- 
nober,  with  whom  Storey  was  associated, 
made  a  contract  with  Smith  to  buy  the  land 
for  the  sum  last  named,  wMch  amount  has 
been  paid.  That  by  reason  of  the  premises 
Sorenson  became  entitled  to  a  commission 
of  $15,000,  the  payment  of  which  was  de- 
manded of  Smith,  who  refused  to  comply 
therewith  on  the  ground  that  Krlbs  had  no 
anthorli?  to  bind  him  to  pay  any  commls- 
sim.  That  In  conseiiuCTCe  thereof  Sorenson 
was  damaged  In  the  sum  of  $15,000  and  in- 
terest therecm  at  6  per  cent,  per  annum  trota 
October  81,  1909.  That  the  defendant  had 
no  authority  to  obligate  Smith  to  pay  any 
sum  as  commission,  and  Sorenson's  claim 
therefor  was  assigned,  prior  to  the  com* 
mencement  of  this  action,  to  the  plaintiff, 
who  la  the  owner  and'holder  there^ 

The  answer  unquallQedly  denies  each  av«r- 
ment  of  the  complaint  generally.  For  an 
affirmative  defense,  the  facts  relating  to  the 
flrst  option  and  the  cancellation  thereof  are 
set  forth,  and  It  is  substantially  alleged  that 
when  Storey's  original  agreement  was  ter- 
minated the  defendant  Informed  Sorensou 
thereof  and  notified  him  that  his  employ- 
ment as  a  broker  or  otherwise  was  ended; 
that  whatever  services  may  have  thereaft- 


er been  raiderefl  by  Sorauon,  In  coanection 
with  the  sale  of  the  land,  were  not  perform- 
ed for  the  defoidant  actti«  tat  bbns^,  or 
for  any  other  person  under  his  employment 
It  is  farther  avwred  that,  sabseqhent  to  thft 
termination  of  the  ori^nal  option,  Stor^ 
and  Bratnober  negotiated  for  tbe  pnrdiase  of 
the  land  directly  with  Smith,  who  refused 
to  sell  to  them  unle»  Sorenson  would  waive 
any  claim  that  he  mi^t  have  for  a  c<Hnmis> 
sion,  whereniKm  Stor^,  acting  for  himself, 
entered  into  an  agreement  with  Sorenson 
by  the  terms  of  which  It  was  sttpnlated  that, 
If  Bratnober  vrould  fnmish  all  Qte  mmiey 
necessary  to  purchase  the  land  and  appoint 
Sorenson  and  Storey  brokers  to  negotiate  a 
resale  of  the  premises  on  or  before  Jnly  1, 
1910,  tliey  should  be  paid  a  commission  for 
th^r  services;  that  Bratnober  complied  with 
these  cMidltlcais,  and  Sorenson  in  cwuddera- 
tlon  thereof  waived  all  claims  for  a  prior 
commission. 

l^e  reply  put  in  issue  the  allegations  of 
new  matter  in  the  answer,  and.  the  cause 
having  been  tried,  the  Jury  found  for  the 
plaintiff  as  demanded  in  the  complaint,  viz. 
$10,926,  and,  Judgment  having  been  rendered 
on  the  verdict,  the  defendant  appeals. 

R.  B.  Glltner  and  Guy  C  H.  Corliss,  both 
of  Portland,  and  Edwin  H.  Flick,  of  Seattle. 
Wash.  (Glltner  &  SewaU,  of  Portland,  on  the 
brief),  for  appellant  Martin  L,  Pipes,  of 
Portland  (George  A.  Pipes,  of  Portland,  on 
the  brief),  for  respondent 

MOORE,  C.  J.  (after  stating  the  facts  as 
above).  [1]  Preliminary  to  a  consideration 
of  the  errors  assigned  It  should  be  said  that 
this  action  Is  founded  upon  the  legal  prin- 
ciple, established  in  this  state,  that  when  an 
agent  represents  he  is  empowered  to  make  a 
pai-tlcular  contract  on  behalf  of  his  principal 
and  no  such  authority  has  beea  bestowed, 
the  party  to  whom  the  statements  were  made 
by  relying  thereon  and  complying  with  the 
terms  of  the  supposed  agreement  so  conclud- 
ed, can  maintain  an  action  ez  contmctu 
against  the  agent,  oa  the  Implied  warranty, 
to  recover  the  damages  thus  sustained.  Coch- 
ran V.  Baker,  34  Or.  555,  62  Pac  520,  56  Pac. 
641 ;  Anderson  r.  Adams,  43  Or.  Q21,  74  Pac. 
216.  See,  also,  Kennedy  v.  Stonehouse,  13 
N.  D.  232,  100  N.  W.  258,  3  Ann.  Caa.  217, 
and  Haupt  Vint,  68  W.  Va.  6C7,  70  8.  B. 
702,  34  U  B.  A.  (N.  S.)  619. 

When  this  cause  was  submitted  to  the  Jnry, 
the  defendant's  counsel  moved  for  a  directed 
verdict  in  favw  of  their  client,  on  the  grounds 
that  the  evidence  received  disclosed  the  claim 
sued  on  was  not  assigned  prior  to  the  com- 
mencement of  this  action ;  that  the  plaintiff 
introduced  no  testimony  tending  to  show  any 
want  of  authority  on  the  part  of  the  defend- 
ant to  bind  Smith  to  pay  a  commission;  and 
that  this  action  is  founded  upon  i  contract 
alleged  to  have  been  made  In  July,  1907,  when 
no  evidence  thereof  was  offered.  Gonaider- 
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fug  these  matters  In  the  order  stated,  atten- 
tion Is  called  to  the  case  of  Sorenson  t. 
Smith,  snpra,  where  the  broker's  claim  now 
asserted  against  the  defendant  for  a  commis- 
sion for  negotiating  the  same  sale  Is  alleged 
to  have  been  as^gned  to  this  plaintiff.  At 
the  trial  herein  George  Sorenson  testiOed,  ou 
direct  examination,  that  prior  to  the  com- 
mencement of  this  action  he  assigned  bis 
claim  for  a  commission  to  his  wife,  who  then 
was  the  owner  and  holder  thereof.  On  cross- 
examination,  however,  in  answer  to  the  In- 
iiniry,  "Wlio  did  yon  tell  her  you  had  a  com- 
missiiu  from?"  b«  replied,  "Fnnn  C  A. 
Smith.  Q.  Did  yon  ever  make  any  other  as- 
signment to  her?  A.  Mo."  On  redirect  exam- 
ination, the  attrition  of  the  witness  was  call- 
ed to  the  testimony  which  he  liad  thus  given 
on  cross-examination,  and  he  was  asked 
whether  or  not,  before  the  commencement 
of  this  action,  he  had  assigned  his  claim  for 
a  commission  to  his  wife.  He  answered: 
"I  misunderstood  the  question.  I  meant,  I 
made  the  assignment  of  this  *15,000.  •  •  • 
Q.  That  is  the  claim  in  this  case?  A.  Yes." 
On  recross-ezamlnation  he  was  asked: 
"When  was  it  you  made  the  assignment?" 
He  responded:  "Just  before  this  suit  was 
brought.  Q.  When  was  ttiat?  A.  About  a 
year  and  a  half  ago.  Q.  What  did  you  say 
to  your  wife?  A.  I  said  I  am  assigning  this 
claim.  Yon  will  have  to  bring  a  new  suit 
Q.  What  Is  this  claim?  A.  This  $15,000. 
Q.  What  is  this  claim  yon  assigned  to  your 
wife?  A.  My  claim  ag^st  Krll>s.  Q.  What 
for?   A.  Commission  of  $15,000." 

[2, 3]  It  needs  no  argiunent  to  show  that 
the  broker's  claim  for  a  commission  against 
Smith,  which  was  assigned  to  this  plaintifT 
before  she  b^an  her  action  against  him, 
would  not  suffice  as  a  transfer  of  a  cause  of 
action  against  Kribs,  and  unless  she  obtained 
an  assignment  of  the  claim  against  the  latter 
before  this  action  was  Instituted,  she  was 
not  entitled  to  a  recovery  herein.  From  Sor- 
eusou's  contradictory  statements,  relatlag  to 
the  assignment,  the  court  could  not,  as  a 
matter  of  law,  say  which  sworn  declaration 
was  true.  It  was  therefore  the  province  of 
the  Jury,  from  a  careful  comparison  and  con- 
sideration of  such  testimony,  to  determine 
whether  or  not  the  assigumeiit  of  the  claim 
against  Kribs  was  made  l>efore  this  action 
was  commenced.  Fadfic  Biscuit  Oa  t.  Dug- 
ger,  42  Or.  613,  70  Pac  623.  Mo  error  was 
committed  in  respect  to  the  assignment. 

[4]  It  will  be  remembered  the  complaint 
charged  that  the  defendant  represented  he 
waa  authorized  to  obligate  Smith  to  pay  a 
brewer's  commission  In  case  a  sale  of  the 
land  could  be  made  for  a  price  acceptable 
to  the  owner,  and  that  the  defendant  did  not 
have  such  authority.  The  averments  of  the 
complaint  are  denied  generally  witliout  any 
quaUflcaUbn  !n  the  answer  which  alleged 
that  prior  to  September  26, 1906,  the  defend- 
ant employed  Sorenson  to        the  land  an 


cranmlsslon.  The  answer  does  not  state  that 
such  engagement  was  made  fo/  or  on  behalf 
of  Smith.  Construing  that  pleading  moat 
strongly  against  the  defendant,  it  must 
therefore  be  taken  for  granted  that  the  on- 
ployment  was  made  for  his  benefit  It  Is 
also  fairly  to  be  inferred  from  the  defend- 
ant's pleading  that  he  tiad  no  authority  to 
make  such  a  contract  on  behalf  of  hla  prln- 
dpaL 

[B,  I]  It  being  implied  ttom  the  answer 
that  the  defendant  employed  Sorenson  on  his 
own  account  to  sell  the  land  np<m  commis- 
sion for  the  payment  of  which  Smith  was  not 
obligated,  the  law  raiaes  the  presumption 
that  such  want  of  authority  continued  after 
the  oral  <K)tlon  waa  de^red  forfeited.  L.  0. 
L.  S  789.  aubd.  33.  In  order  to  orercome  this 
presumption  the  burden  of  proof  was  imposed 
on  the  defendant  notwithstanding  his  gener- 
al denial  of  a  want  of  authority,  to  show  to 
the  satiafactlw  of  the  jury  that  after  the 
option  was  tennlnated,  authority  was  con- 
ferred upon  him  by  his  principal  to  engage 
the  aervices  of  a  broker  and  to  agree  to  pay 
him  a  commiasion  for  procuring  a  pnrdiaser 
of  the  land  who  would  pay  a  price  which  was 
acceptable  to  the  owner.  Feabody  t.  O.  B. 
&  N.  Co.,  21  Or.  m,  iH  26  Fac.  1053, 12  U 
R.  A.  828.  The  conclusion  thus  reached  Is 
not  unreastmable,  fbr  the  rule  is  elementary 
that,  when  a  &ct  Is  peculiarly  within  the 
knowledge  of  a  party,  he  must^^  If  nec^aary, 
furnish  the  evidence  thereot  W^wr  v.  Roth- 
diild,  16  Or.  386,  16  Fac.  660,  3  Am.  St.  Bep. 
162.  As  tlie  burden  was  on  the  defendant  la 
this  particular,  he  cannot  cOmplaln  of  any 
lack  of  proof  in  this  respect. 

[7]  George  Sorenson  testified  that  about 
three  or  four  months  after  the  original  op- 
tion was  canceled  Storey  made  another  offer 
to  the  witness  to  purctiase  the  land,  which 
bid  he  submitted  to  the  defendant  who  said: 

"  'We  will  keep  on  working  on  the  deaL  We 

will  pull  it  through  yet.'  •  •  •  Q.  Can  yoo 
state  during  what  month  in  1007^  1!  at  bU.  you 
continued  to  act  in  the  negotiations,  to  bring 
about  that  sale?  A.  Well,  I  continued  all  the 
time,  trying  to  put  it  through.  Q.  Can  joa 
stnte  more  definitely  during  what  monttis  in 
1907  you  went  to  Mr.  Kribs  about  it?  A.  I 
used  to  go  to  bis  office  pretty  near  every  week  or 
Bo.  Q.  During  that  year?  A.  Tes.  Q.  Did 
you,  or  not,  have  any  conversation  with  Mr, 
Storey  about  it  in  that  year?  A.  Yes.  tar',  all 
the  time.  I  had  the  same  office  with  him.  Q. 
During  that  time,  1907,  you  may  state  whether 
or  not  the  parties  got  together  on  any  agree- 
ment about  the  price  of  the  land?  A.  Ko,  they 
never  got  together." 

Viewing  this  testimony  In  the  light  of  the 
avennent  of  the  complaliit  that  about  July 
— ,  1907,  the  d^ndant  "continued  the  em- 
ployment of  the  said  OeQrge  Sorenson  and  in- 
structed him  to  negotiate  further  with  said  J. 
O.  Storey,"  It  will  be  seen  tliat  though  Sor- 
enson perdsted  In  his  efforts  to  bring  about 
a  sale  of  the  land  to  Storey  after  the  original 
option  was  canceled,  and  for  that  purpose 
frequently  conferred  with  Kribs  about  tbe 
matter,  no  assent  was  given  by  the  latter  re- 
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IttlDf  to  SQCb  sale  nntn  about  three  months 
after  the  oral  cptUm  was  dedared  forfeited. 
Here  Is  teatimonr  tending  to  show  the  rnahloK 
of  a  new  contract  When  the  agreement  was 
omsommated  Is  onln^rtant,  provided  It  was 
eoDClnded  piloc  to  May  22.  when  the 
amendment  of  section  806,  lu  O.  L.,  wait  Into 
effect,  declaring  void  any  unwritten  agree- 
ment thereaftn'  entered  Into  rating  to  the 
employment  of  a  brcAer  to  sell  land.  Laws 
Or.  1909,  c.  27.  No  error  was  committed  In 
denying  the  motUm  for  a  directed  Twdlct. 

[I]  An  eneptlon  having  been  taken,  It  is 
maintained  by  defendant's  counsd  that  an  er^ 
iDr  was  committed  In  denying  their  fourth  re- 
^oest  to  instruct  the  jury  as  follows: 

"defendant  claima  that,  when  the  first  deal 
with  Storey  fell  through,  he  uodfied  George 
Sorenson  that  bis  employment  bv  the  defendant 
waa  ended,  and  that  If  be  deslrea  to  act  an  bro- 
ker In  the  matter  any  farther  be  moat  make  an 
arrangement  with  said  C.  A.  Smith.  Defend- 
ant had  a  perfect  right  to  terminate  the  em- 
ployment of  George  Sorenson  after  the  first 
deal  with  Storey  fell  through,  and  it  aaid  em- 

Sloymcnt  was  terminated  at  said  time  so  far  aa 
efendaat  is  concerned,  your  verdict  must  be  in 
favor  of  the  defendant.  A  person  who  employa 
A  broker  may  terminate  the  employment  at  any 
time,  provided  he  acts  in  good  faith,  and  there 
is  DO  evidence  in  this  case  warraotine  any  find- 
ing that  defendant  acted  In  bad  faith  in  termi- 
natiag  said  employment  at  said  time,  if  he  did 
to  terminate  it." 

At  the  defendant's  request  the  court  In  Its 
general  charge  said: 

"A  broker  must  perform  hia  contract  while 
bis  emploj-ment  lasts,  and  if  he  fails  to  do  bo  be- 
fore his  employment  has  been  terminated,  he 
coDDot  recover  anything  for  any  services  that 
he  might  have  rendered  up  to  the  time  his  em- 
ployment was  so  terminated.    It  he  desires  to 

grotect  himself,  he  may  do  so  by  providing 
)  his  contract  that  his  employment  uball  last 
for  a  specified  time;  and  if  this  is  not  done, 
it  is  the  absolute  right  of  the  person  who  em- 
ploys him  to  terminate  the  employment  at  any 
time  without  any  liability,  provided  he  acts  in 
xood  faith,  and  provided  the  broker  has  not  at 
mat  time  fully  performed  bia  part  of  the  con- 
tract by  obtaining  a  purchaser  on  terms  accept- 
able to  the  seller  of  the  property." 

It  will  be  observed  that  the  fourth  request 
desired  a  direction  to  the  Jury  that  tbelr  ver- 
dict must  be  for  the  defendant  if  the  employ- 
ment of  Sorenson  was  terminated  when 
Smith  withdrew  the  land  from  the  market 
The  language  thus  employed  omits  an  allega- 
tion of  the  complaint: 

"That  immediately  after  the  defendant  had 
(ailed  to  carry  out  said  agreement  as  aforesaid 
(to  sell  the  land  to  Storey),  and  on  or  about 

the   day  of  July.  1907.  the  defendant,  as- 

<nmlng  to  act  as  the  agent  for  said  C.  A.  Smith, 
the  owner  of  said  land,  and  representing  that 
be  had  authority  from  said  C.  A.  Smith  so  to  act. 
agreed  with  said  Sorenson  to  obligate  the  said 
Smith  to  pay  said  Sorenson  said  commission,  and 
condDuea  the  employment  of  (be  aaid  Ueorge 
Sorenson,  and  instructed  tdm  to  n^tiate  fur- 
ther with  said  J.  O.  Storey  for  the  purpose  of 
procuring  said  J.  O.  Storey  to  pay  a  highfr 
price  for  said  proper^,"  etc. 

From  this  allegation  It  Is  reasonably  to  be 
Inferred  that,  though  Sorenson's  employment 
was  terminated  when  the  original  option  was 
declared  at  an  end,  he  was  subsequently  en- 


gaged by  the  defoidant  to  negollato  a  sale  of 
the  land  at  a  greater  price,  but  upon  the  same 
terms  as  had  been  prerlonsly  agreed  upon. 
Sorenscm's  testimony  on  this  Issue,  to  which 
reference  has  been  made,  tends  to  substan- 
tiate the  averment  last  quoted.  The  fourth 
request  having  omitted  this  matter,  no  er- 
ror was  committed  In  refusing  to  give  ithat 
instruction,  since  its  substance  was  embrac- 
ed in  the  part  of  the  charge  that  baa  already 
been  repeated. 

[I,  111  It  Is  Insisted  that  error  was  com* 
mltted  In  denying  the  sixth  request  to  In- 
struct  the  Jury,  as  follows: 

"Even  if  you  should  find  that  employment  of 
George  Sorenson  continued  after  the  first  deal 
with  Stor»r  fell  through,  and  should  find  all  of 
the  other  facts  in  favor  of  plaintiff,  said  Geor^ 
Sorenson  would  not  earn  any  commisaion  until 
he  had  actually  procured  a  purchaser  on  terms 
acceptable  to  said  C.  A.  Smith.  It  is  not 
claimed  by  plaintiff  that  fn  the  employment  of 
George  Sorenson  after  said  deal  with  Storey  fell 
through  the  defendant  or  said  C.  A.  Smith  fixed 
any  definite  terms  upon  which  said  C.  A.  Smith 
would  be  willing  to  sell  the  land ;  [but  on  the 
contrary,  it  appears  that  said  terms  were  not 
finally  agreed  to  on  the  part  of  said  C.  A.  Smith 
until  after  said  C.  A.  Smith  had  been  assured 
that  there  would  be  no  commission  to  be  paid 
by  him  or  said  Eribs  to  George  Sorenson  or  any 
other  person  in  said  sale,  but  that  the  price  be 
wns  to  receive  for  the  property  would  be  net 
to  liiml.  George  Sorenson  would  not'  eSrn 
any  commission  until  he  had  actually  procured 
the  purchaser  for  the  property  on  terms  accept- 
able to  said  C.  A.  h'mith,  and  therefore,  if  you 
find  that  said  C.  A.  Smith  refused  to  sell  the 
property,  except  on  condition  that  there  nhould 
be  no  commission  paid  by  him  or  said  Eribs.  and 
said  Storey  communicated  said  fact  to  George 
Sorenson,  and  thereupon  George  Sorenson  waiv- 
ed all  right  to  any  commission  and  agreed  with 
said  Storey  to  get  bia  pay  out  of  a  future  sale 
of  said  propertv  by  said  Storey,  and  thereupon 
said  Storey  and  those  associate  with  him  com- 
pleted said  purchase  and  entered  into  a  con- 
tract for  the  purchase  of  the  same  for  $300,000 
net  to  said  G.  A.  Smith,  then  nlaintiff  would  not 
be  entitled  to  recover,  even  though  all  the  oth- 
er facts  were  found  In  her  favor." 

This  request  was  denied  for  the  reason  that 
the  language  embraced  within  the  brackets, , 
as  Indicated,  assumed  the  existence  of  a  fact 
wblcb  was  In  dispute.  It  Is  argued  by  de- 
fendant's counsel  that,  though  the  Instruc- 
tion requested  may  have  been  technically  In- 
correct, it  was  sufflclent  to  call  attention  to 
Sorenson's  alleged  waiver  as  set  forth  la 
the  answer,  and,  such  being  the  case,  the 
duty  was  imposed  upon  the  court  so  to  modi- 
ty  the  language  sugg^tod  as  correctly  to 
state  the  law  applicable  to  the  issue  involved. 
The  legal  principle  thus  involved  finds  expres- 
sion in  1  BlashQeld's  Instructions  to  Juries 
(2d  Ed.)  I  175,  p.  407.  where  It  is  said: 

"In  some  jurisdictions  it  is  held  that  a  rp- 

?ueat  which  is  properly  refused  for  defects  in 
orm  or  substance  may  be  sufficient  to  call  the 
attention  of  the  court  to  the  matter  upon  which 
an  instruction  ib  Jesired,  and  make  a  failure  to 
give  an  appropriate  instruction  thereon  error." 

In  support  of  the  text  quoted  the  decisions 
cited,  omitting  criminal  causes,  were  ren- 
dered by  courts  in  the  states  of  Eansas,  Uls- 
sourl,  and  Texas.    In  addition  to  the  cases 
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from  tbe  states  maitloned,  tbe  defendant's 
counsel  further  cite  decisions  givrai  upon  this 
subject  by  tlie  courts  o(  last  resort  in  the 
states  of  Kentucky  (Western  Cnion  T.  Co.  r. 
Sisson.  15S  Ky.  624.  160  S.  W.  168),  Massa- 
chusetts (Black  T.  Buckingham,  174  Mass. 
1(K2,  54  N.  E.  494),  Vermont  (Hazard  v.  Smith, 
21  Vt  123),  and  West  Virginia  (Carrico  t. 
West  Va.  R.  Co.,  35  W.  Va.  389,  14  S.  E.  12). 
"If  a  request,"  says  a  text-writer,  "Is  in  part 
Incorrect,  or  is  inappropriate  as  applied  to 
the  facts,  tbe  court  commits  no  error  in  whol- 
ly refusing  it."  Branson's  Ins.  to  Juries,  % 
101,  dtlng  many  cases. 

Another  author  discussing  the  same  sub- 
ject, remarks : 

"In  order  to  entitle  a  party  to  in^at  that  a 
requested  instruction  be  given  to  the  jury,  such 
instruction  must  be  correct  both  in  form  and 
substance,  and  such  that  the  court  might  give 
to  the  jur7  without  modification  or  omission.  If 
the  instruction,  as  requested,  is  objectionable  in 
any  respect,  its  refusal  is  not  error."  1  Blasb- 
field's  Ins.  to  Juries  (2d  Ed.)  $  175,  p.  402. 

The  cases  cited  to  uphold  the  language  last 
repeated,  omitting  decisions  from  states 
where  their  courts  seem  to  bare  ruled  on  both 
sides  of  the  question,  are  found  In  tbe  reports 
of  decisions  In  the  courts  of  Alabama,  Arkan- 
sas, California,  Colorado,  Georgia,  Illinois, 
Indiana,  Maine,  Maryland,  Michigan,  New 
York,  Ohio,  Oklahoma,  Utah,  and  Wisconsin. 
It  will  tjius  be  seen  that  the  great  weight  of 
authority  Is  opposed  to  the  contention  now 
made  with  respect  to  this  part  of  the  case. 

Our  statute,  relating  to  the  giving  of  in- 
structions, reads: 

"In  charging  the  juir,  the  court  shaU  state 
to  them  all  matters  of  law  which  it  thinks  nec- 
essary for  their  information  in  giving  their  ver- 
dict, but  it  shall  not  present  the  facts  of  the 
case,  but  shall  inform  tbe  jury  that  they  are  the 
exclusive  judges  of  all  questi(His  o£  fact."  L.  O. 
L.  ri39. 

"The  jury,  subject  to  the  control  of  the  court, 
in  the  cases  specified  in  this  Code,  are  the 
judges  of  the  effect  or  value  of  evidence  ad- 
dremed  to  them,  except  when  it  is  thereby  de- 
clared to  be  conclusive.  They  are,  however, 
to  be  instructed  by  the  court  on  all  proper  occa- 
sions" in  respect  to  precautionary  matters.  Id, 
I8U8. 

In  applying  these  provisions  of  the  law  it 
has  been  held  that,  though  each  party  to  an 
action  is  entitled  to  have  his  theory  of  the 
cause  submitted  to  a  jury,  if  any  evidence 
has  been  received  tending  to  support  such 
plan,  no  failure  of  tbe  court  In  this  respect 
would  be  considered  on  appeal,  exc^t  upon 
the  denial  of  a  requested  instruction  which 
correctly  stated  the  law  applicable  to  the 
case.  Cerrano  v.  Portland  Ry.,  L.  &  P.  Co., 
62  Or.  421,  126  Pac.  37.  We  adopt  the  rule 
prevailing  in  a  majority  of  the  states,  to  tbe 
eCfect  that  no  error  is  committed  In  denying 
a  requested  instruction  which  does  not  cot^ 
rectly  announce  the  law  applicable  to  the 
case,  or  which  contains  or  assumes  the  state- 
ment of  a  controverted  fact,  though  such  re- 
quest may  call  the  court's  attention  to  a  par- 
ticular matter  not  covered  by  the  general 
charge^  If  a  contrary  mle  obtained,  U  would 


not  be  necessary  for  connsel  carefally  to  pre- 
pare requested  Instructions,  for.  If  merely 
'  calling  attention  of  tbe  court  to  a  particalar 
matter  of  law  or  fact  were  sufficient,  then  a 
request  to  charge  on  a  special  subject  would 
be  sufficient,  though  snch  8<^citation  was 
couched  In  the  briefest  possible  sentence. 
Thus,  in  this  instance:  "We  desire  an  in- 
struction upon  the  question  of  waiver."  Snch 
a  course  of  practice  would  not  be  fair  to  a 
court,  which  at  the  close  of  a  trial  has  nxft 
the  time  carefully  to  consider  all  the  matters 
that  might  thus  be  thrust  upon  it.  Unless, 
therefore,  the  prayer  for  an  instruction  cor- 
rectly states  the  law  applicable  to  the  case, 
and  makes  no  Improper  allusion  to  contro- 
verted questions  of  fact,  and  the  matters  thus 
urged  have  not  been  given  in  the  general 
charge,  when  considered  in  its  entirety,  no 
error  is  committed  In  denying  the  request. 
Clearwater  t.  Forrest,  72  Or.  812,  143  Pac. 
998;  Kemp  t.  Portland  By.,  L.  &  P.  Otk,  74 
Or.  2S8,  146  Fac  274;  Pf^er  t.  Oregon- 
Washlngtoa  B.  A  N.  Cc  74  Or.  807,  144  Pac 
762;  Houaman  t.  Peterson.  76  Or.  650,  14» 
Pac.  638;  Johnson  v,  Portland  By.,  L.  A  P. 
Co.,  7d  Or.  403, 165  Pac.  87Sw 

£11]  It  la  maintained  by  defendants  coun- 
sel that  errors  were  committed  in  denying 
their  requested  instructions  as  follows: 

"(16)  Plaintiff  cannot  recover  in  this  case  if 
the  original  agreement  between  George  SoreusoD 
and  h\  A.  Knbs  was  for  the  payment  by  Kribs 
to  George  Sorenson  of  a  portion  of  the  commia- 
eion  he  would  receive  from  C.  A.  Smith  on  the 
sale  of  the  land,  and  if  this  original  contract 
between  George  Sorenson  and  Knbs  was  meftr 
changed. 

"(17)  If  tJie  contract  between  George  Soren* 
son  and  Kribs  was  for  tbe  di^sion  between 
Kribs.  Sorenson,  and  Storey  of  the  commlsnon 
which  Smith  would  pay  Knbs  on  the  sale,  and 
this  agreement  was  never  altered,  then  plain- 
tiff cannot  recover,  and  your  verdict  must  be 
for  th«  defendant" 

At  the  request  of  the  defendant's  counsel 
the  Jury  were  instructed  as  follows: 

"This  action  is  based  on  the  theory  that  de- 
fendant assumed  to  hire  George  Sorenson  as  a 
broker  for  the  sale  of  the  land  in  question  for  a 
specified  commission  of  5  per  cent.,  and  repre- 
sented that  he  had  authority  to  bind  C.  A. 
Smith  to  such  a  contract.  Therefore  I  charge 
you  that,  if  you  find  that  there  was  no  specifie 
agreement  between  George  Sorenson  and  V.  A. 
Kribs  for  the  payment  of  6  per  cent,  commis- 
sion, but  that  the  amount  of  the  commiasioD 
George  Sorenson  was  to  receive  was  not  agreed 
upon,  tben  tbe  plaintiff  cannot  maintain  this 
action,  and  your  verdict  must  be  for  tbe  de> 
fendant." 

When  the  court  had  concluded  its  diarge 
one  of  the  Jurors  inquired: 
"Do  we  have  to  find  for  the  full  amount?" 

Tbe  court  replied: 

•  "This  action  ia  brought  on  a  contract,  and 
plaintiff  is  entitled  to  5  per  cenL  of  the  amonDt 
or  nothing.  The  jury  would  not  have  any  diacre- 
tion  to  find  an  intermediate  amouoL  It  is  either 
the  full  amount  or  nothing,  and  to  that  full 
amount  should  be  added  Interest  at  6  per  cent., 
fnnn  the  31st  of  October,  1800,  down  to  this 
date." 
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The  deCendant's  counsel  Interposed  no  ob- 
jecthm  to  tlie  court's  leq^  to  the  jnrar'B  In- 
quiry. 

The  part  of  the  charge  so  given  at  the 
soUdtation  of  defendant's  counsel  Is  incon- 
ilfltent  with  tbeir  requests  last  referred  to, 
whidi  were  denied.  In  respect  to  the  issue 
designed  to  be  embraced  In  the  sixteenth 
request,  the  defendant  testified  that,  under 
ttie  terms  of  the  original  agreement  for  the 
sale  of  the  land  at  9187.000,  the  commission 
to  be  paid  hy  the  owner  for  procuring  Storey 
as  a  pnn^aser  was  to  be  divided  between  the 
witness  and  Sorenson.  Kribs  farther  testified 
that  after  the  original  opOon  was  declared 
finftfted  the  broker  was  advised  thereot 
and  notified  that  his  services  In  negotiating 
contracts  relating  to  the  sale  of  the  land 
were  ended.  Having  acquiesced  in  the  courts 
instruction  that  Qw  plaintiff  was  entitled  to 
the  oitlre  commission  of  5  per  omt  of  the 
selling  price  and  interest  thereon  or  nothing, 
the  defmdant  has  no  reason  to  complain  be- 
canse  of  the  refusal  to  give  the  sixteenth  and 
seventeenth  requested  Instructions. 

[12]  A  great  part  of  the  brief  of  deCend- 
aatfs  eonns^  is  devoted  to  what  is  termed 
the  "broad  equities"  of  tte  case.  Thus  it  Is 
stated  In  effect  that  by  reason  of  Sorason's 
representatlona  made  to  Storey  that,  notwith- 
standing the  limitation  of  60  days  specified  In 
the  original  option,  be  could  have  all  the  time 
he  desired  in  whldi  to  oamlne  the  lands 
ottenA  toT  sale,  in  order  to  determine  their 
value;  that  relying  upon  such  statements 
Storey  neglected  to  take  the  necessary  pre- 
GButltm  to  protect  Ms  rU^ts,  whereby  he 
Incurred  an  expense  of  more  tiun  92,000  In 
cmisins  the  timber,  and  lost  $68,000,  which 
profit  he  could  have  made  by  a  reaale  of  the 
property;  that  the  ultimate  contract  for 
the  sale  of  the  land  was  made  wltb  Smith  by 
Bratnober,  which  agreement  was  brought 
about  by  Storey  alone  as  the  procuring  cause, 
and  the  latter  had  only  the  right  of  a  broker 
to  negotiate  a  resale  of  the  premises  within  a 
specified  time;  that  such  agency  was  secured 
by  Storey,  who  hoped  to  obtain  a  compensa- 
tion for  the  loss  he  had  thus  sustained;  that 
It  Is  undisputed.  If  Krlbs  Is  obligated  to  dls- 
charge  tbe  Judgment  rendered  herein.  Storey, 
In  addition  to  the  damages  he  has  sustained 
in  consequence  of  Sorenson's  representations, 
will  be  obliged  to  repay  tbe  amount  recovered 
in  this  action,  thereby  entailing  an  entire  loss 
of  abont  $85,000,  and  thus  demonstrating  the 
unreasonableness  of  the  conclusion  reached 
by  the  Jury  In  the  trial  of  this  cause. 

The  plaintiffs  counsel  contend,  as  alleged 
in  the  complaint,  and  as  tbelr  evidence  tend- 
ed to  show,  that  the  land  was  sold  by  Smith 
to  Storey,  In  the  name  of  the  Storey-Bracher 
Lumber  Company  and  Bratnober,  with  whom 
Storey  had  associated,  and  that  Sorenson  had 
negotiated  wltb  Storey  In  effecting  a  sale  of 
the  premises,  which  fact  appears  to  be  evi- 


denced by  the  written  contract  -ther^r,  from 
which  the  Jury  might  reasonably  have  con- 
cluded that  the  broker  was  entitled  to  the 
commission  demanded.  The  "Inroad  equities" 
thus  stated  undoubtedly  afford  cogent  rea< 
sons,  when  uttered,  as  th^  probably  were, 
to  the  Jury  in  order  to  obtain  a  favorable 
verdict  f6r  tbe  defendant ;  but  in  a  law  ac- 
tion, where  on  appeal  only  alleged  errors  duly 
assigned  can  be  considered,  the  argument  now 
adduced  has  no  place. 

Believing  no  prejudicial  error  was  commit- 
ted at  the  trial,  It  fallows  that  tlw  Judgment 
should  be  affirmed;  and  It  Is  so  ordered. 

BBAN,  HARBI8,  and  BURNETT,  JJ..  con- 
cur. • 


(S2  Or.  14S) 

CliATTON  V.  ENTERPRISB  ELECTRIC  CO. 
(Supreme  Court  of  Oregon.    Dec  C,  1016.) 

1.  Statutes  <g=s9l00— Comstedction— Intkh- 

TION  OF  LeQISLATOBS. 
Where  the  language  of  tbe  lawmakers  is 
plain  and  tbeir  intent  clear,  such  meaning  most 
be  ^ven  effect 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  ||  266.  260;  Dee.  IMg.  «a»190.1 

2.  ElXOTBIOrCT     Q=9l  — RBGVUTlOir  — CON- 

smncTion  of  Statutks. 
The  title  oC  the  Employers'  Liability  Law 
(Laws  lOU.  p.  16)  indicated  that  tbe  act  pro- 
vided for  tne  protection  and  safety  of  per- 
sons engaged  In  construction  or  other  work  up- 
on  bnildlDgs  and  other  structuree,  or  upon  or 
abont  electrical  wires,  conductors,  or  other 
electrical  appliances  carrying  a  dangerous  cur- 
rent of  electricity,  or  about  any  machinery  or 
in  any  dangerous  occupation,  and  defining  the 
liability  of  employers  for  acts  of  negligence,  or 
for  tbe  injuiT  or  death  of  tbeir  employes.  Sec- 
tion 1  provided  that  all  perBone  whataoever 
engaged  in  the  manufacture,  transmission,  and 
use  of  electricity  should  see  that  all  material 
was  carefully  selected,  inspected,  and  tested, 
and  that  la  the  transmission  and  use  of  elec- 
tiidty  of  a  dangerous  voltage  full  and  com- 
plete insolation  should  be  provided  at  all  points 
where  the  public  or  the  employes  were  liable  to 
come  in  contact  with  the  wires,  and  tliat  all 
persons  having  charge  of  or  responsible  for  any 
work  involving  a  risk  or  danger  to  the  em- 
ployes or  tbe  public  should  use  every  device, 
care,  and  precaution  which  it  is  practicable  to 
use  for  tiie  protection  of  life  and  limb.  Sec- 
tion 4  made  any  person  within  the  provisions 
of  the  act  liable  for  any  loss  of  life  by  violation 
thereof.  E^,  that  the  act  was  intended  to 
safeguard  members  of  tbe  public  from  coming 
in  contact  with  wires  carrying  a  dangerous  cur- 
rent, and  was  not  limited  to  the  protection  ni 
the  immediate  employes  of  electric  companies. 

[Ed.  Note.— For  other  eases,  see  Eilectiidty, 
Dec.  Dig. 

8.  Statdibs  ^»110J6(1)— Valimtt— TnuB. 

The  provision  of  that  law  protecting  the 
-general  public  is  not  so  foreign  to  or  disconnected 
with  the  subject  embraced  in  tbe  title  that  the 
attention  of  the  voters  by  whom  the  law  was 
ndopted  would  not  be  directed  thereto,  and  the 
statute  is  not  invalid  under  Const,  art  4,  §  20. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  8  139;  Dec.  Dig.  «=3ll0H(l).] 

4.  Statutes  Vajjditt— Title. 

To  render  a  portion  of  a  statute  invalid  be- 
cause its  provisions  are  not  embraced  within 
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the  title,  as  ■  required  hr  Const  art  4,  I 
20,  the  proTisioni  most  be  entirel;  disconnect- 
ed with  the  subject  wholly  incongruoas,  and 
consist  of  matter  of  which  the  tide  gires  no 
notice,  so  that  the  adoption  of  the  measure  by 
means  of  the  title  would  be  fraudulent 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  SI  136-1^;  Dec.  Dig.  «=»10&.] 
6.  COSSTJTDTIONAi;,  LAW  «=948— Vauditt  ot 

STATDT*— PSKStTMpnON. 
The  presumption  is  always  in  favor  of  the 
validity  of  the  statute,  and  its  repugnancy  to 
the  Constitution  must  clearly  appear. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  !  46;  Dec.  Dig.  ^48; 
Statutes.  Cent  Dig.  S  o6.] 

6.  Electbicitt  <S=>  19(11)  —  Actiokb  fob  In- 

JUBY — SUFFICIKNCnr  OF  BvlDKNCaj— OWWKB- 
8HIP  OF  WlBES. 

In  an  action  for  the  death  of  an  employ^ 
of  a  patron  of  an  electric  power  companyj  when 
he  attempted  to  turn  off  the  switch  in  ma  em- 
ployer's pumping  plant,  evidence  held  sufficient 
to  take  to  the  jury  the  question  whether  the 
power  company  owned  and  controlled  the  wires 
and  switch. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  $  11;  Dec.  Dig.  «=»10ai).] 

7.  EtLBCTBtCITT  9a»14(l)  —  DEGBEK  OF  CARI 

Bequibed. 
The  care  demanded  of  electric  companies 
must  b«  commensurate  with  the  danger,  and 
where  their  wires  are  carrying  a  dangerous 
current  the  law  imposes  upon  them  the  utmost 
degree  of  care  in  the  construction,  inspection, 
and  repair. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Die  |  7;  Dec.  Dig.  «=»14a)-] 

8.  ELKCTEICITY  ^=»17  —  LlABILITT  OF  COM- 
PANY—OWNERSHIP  OF  Switch. 

Where  an  electric  power  company  furnishes 
the  current  for  operating  a  pump  owned  by 
an  Individual,  and  owned  the  wires  leading  to 
the  switch,  which  was  installed  by  the  com- 
pany's predecessors,  the  compsny  can  exercise 
control  over  the  switch,  even  iif  it  does  not 
own  it,  and  is  liable  under  the  Employers'  Lia- 
bility Law  if  the  switch  la  defective.. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec  Dig.  «=»17.] 

8.  Electbicitt  4=914(2)— Lubilitt  or  Com- 

PAN lEs— Installation  of  Appabatvb. 
Where  an  electrical  company  undertakes  to 
render  service  to  a  customer,  and  runs  its 
wires  into  a  building,  and  installs  its  apparatus 
therein,  it  must  exercise  a  degree  of  care  com- 
mensurate with  the  risk  in  protecting  and  in- 
sulating its  wires  and  installing  the  apparatus. 

[Ed,  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  47;  Dec.  Dig.  <g=sl4(2).] 

In  Banc.  Appeal  from  Circuit  Court  Wal- 
lowa county;  J.  W.  Kaowles,  Judge. 

Action  by  Ella  OlaTton  against  the  Enter- 
prise Electric  Company.  JndgmCTt  for 
plaintiff,  and  defendant  atH>eaI&  Affirmed. 

The  plaintiff,  as  the  widow  of  W.  S.  Clay- 
ton, deceased,  brings  tlils  action  for  damages 
under  the  Employers'  Liability  Law  against 
the  defendant  to  recover  A>r  the  death  of  her 
husband,  caused  by  an  dectric  shock  wbidi 
he  received  while  attempting  to  torn  off  the 
power  furnished  by  the  defendant  to  a  motor 
pomp  operated  by  one  Carl  Roe,  by  whom 
he  was  employed.  Without  quoting  the  al- 
legations of  the  complaint,  it  may  be  stated 
that  on  August  6,  1012,  the  defendant,  E:nter- 


prlse  Electric  Company,  a  corporation,  was 
engaged  In  the  manufacture,  traAsmisrtoo, 
and  use  of  tiectrldty  of  a  dangerous  voltaga 
At  the  time  one  Carl  Roe  was  the  owner  ot 
a  imnvting  plant  on  the  Wallowa  river,  a 
short  distance  below  the  town  of  Enterprise, 
and  was  engaged  In  pumping  water  from 
that  river  to  Irrigate  certain  lands  situated 
above  the  stream.  The  ptunplng  plant,  ma- 
chinery, and  motor  for  the  same  were  con- 
tained In  a  small  lumber  building  about  9x18 
feet  Prior  to  the  date  mentioned,  under  an 
arrangement  with  Roe,  the  defendant  had 
ccHinected  its  wires  and  transmission  system, 
upon  which  a  dangerous  voltage  of  electrici- 
ty was  being  carried,  with  the  motor  and 
machinery  of  this  pumping  plant  and  had 
placed  thereon  certain  switches  and  other 
ai^ratus.  Plaintiff  alleges  that  the  defend- 
ant was  the  owner  and  controlled  and  op^ 
ated  the  transmission  system,  and  the  wires 
and  atH>llanees  by  which  the  currents  of  elec- 
tricity were  carried  Into  and  connected  with 
the  motor  and  pumping  machinery,  and  was 
engaged  in  furnishing  the  pumping  plant 
with  electricity,  conveying  the  same  to  the 
motor  by  the  wiring,  switches, '  and  appara- 
tus. Omitting  the  pert  of  the  complaint  not 
relied  upon  at  the  trial,  plaintiff  claimed  that 
the  defendant  was  negllgoit  In  the  following 
respects: 

"(1)  That  the  defendant  being  the  owner  of 
and  controlling  and  operating  the  transmissioo 
system  nnd  the  wires  and  appliances  by  which 
the  electric  currents  were  carried  into  and  con- 
nected with  the  motor  in  the  pumping  plant 
owned  by  Carl  Roe,  carelessly  and  oeKligently 
failed  to  cover  and  inclose  the  dangerous  ma- 
chinery, switches,  and  wiring  by  means  of 
wtiicb  said  electndty  was  connected  urith  said 
motor. 

"(2)  That  the  defendant  beinj;  the  owner  of 
and  controUinff  and  operating  said  transmission 
system  and  said  wires  and  appliances  by  which 
said  electricity  was  conveyed  from  said  trans- 
mission system  to  said  motor,  carelessly  and 
negligently  failed  thoroughly,  effectively,  and 
perfectly  to  insulate  said  wlrmg.  switches,  and 
appnratiis.   •  •  • 

"(5)  That  the  defendant  carelessly  and  neg- 
ligently used  an  insufficient  and  dangerous 
switch,  the  blades  of  which  were  not  insulated, 
and  negligently  failed  to  use  a  fully  Insulated 
switch  at  a  point  where  the  pubhc  and  the 
employes  of  Roe  were  likely  to  come  in  contact 
with  the  same,  though  a  fully  and  completely 
insulated  switch  was  practicable  to  be  -naed 
without  interfering  with  the  efficiency  of  the 
pumping  plant" 

On  the  day  mentl<Hied,  while  In  the  eraplaT 
of  Carl  Roe,  W.  S.  OlaytoD,  deceasedf  wu 
required  to  attend  to  the  operation  ot  th» 
pumping  plant,  turn  off  and  on  the  electric 
power,  set  the  plant  In  operation,  and  stop 
the  same  ag^ln  as  required  by  the  business. 
In  the  afternoon  of  that  day  it  became  tals 
duty  to  turn  off  the  power,  and  In  order  to 
do  so  he  entered  the  building  and  turned  off 
the  eleotridty  from  the  motor,  by  opening 
the  switch  and  disconnecting  the  wiring  and 
transmission  plant  of  the  defendant  with 
the  same.  While  attempting  this,  by  reason 
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of  the  nesllsence  of  the  defendant,  as  aet 
forth,  be  received  a  violent  shock  ct  elec- 
tild^  from  the  wiring,  switches,  and  ap- 
paratos  of  the  defendant  and  the  hi&i.  and 
dangeroiu  current,  Toltage.  and  amperage  of 
electricity  passed  through  his  boi!^  kllUng 
him. 

The  answer  of  defendant  denied  the  alle- 
gaUons  of  negligence  contained  In  the  com- 
plaint and  attlrmatiTely  set  forth  contribn- 
tory  negligence  on  the  part  of  Clayton.  It 
also  alleged  aftlnnatiTely  that  at  the  time 
of  the  accident  the  defendant  was  not  the 
owner  of,  did  not  hare  the  rl^t  to,  and  did 
Mt  exerdse  any  snpervisloD,  control,  or  di- 
rection OTer,  the  interior  ot  the  pnmping 
plant  or  building,  or  over  any  of  the  ma- 
dtinery.  switches,  apparatus,  or  appliances  In- 
stalled therein,  and  that  it  owed  no  duty  to 
plaintiff's  deceased.  The  reply  put  in  issue 
the  afflnnatlTe  matter  of  the  answer,  except 
the  allegation  that  W.  S.  ClasrtMi  was  not  in 
the  enq^loy  of  the  defendant  at  the  time  of 
his  death.  The  cause  was  tried  before  a 
Jury,  resulting  in  a  verdict  in  favor  ot  plaln- 
tlfl  fOT  tlie  sum  of  $5,000,  upon  vrbicb  Judg- 
moit  was  entered,  from  which  judgment  this 
spjieal  is  prosecuted. 

Bufas  A.  Lelter,  of  Portland  (A.  S.  Cooley, 
of  Enterprise,  and  UrllBth,  Lelter  &  Allen, 
of  Portland,  on  the  brief),  for  appellant. 
Daniel  Boyd,  of  Enterprise,  and  A.-S.  Ben- 
nett, of  The  DaUes,  for  respondent. 

BEAN,  J.  (after  stating  the  facts  as 
above).  The  defendant  raises  bnt  three 
pdnts  upon  tliis  appeal,  nnd  relies  apon 
three  assignments  of  error:  (1)  Overrnltng 
the  defendant's  demurrer  to  plalntiCTs  com- 
plaint; (2)  denying  plaintiff's  motion  for  a 
nonsuit;  Ct)  refusing  to  Instrnct  the  Jury  to 
letnm  a  verdict  for  the  defendant  These 
pcrints  may  be  considered  together.  The 
main  qaestion  involved  Is  presented  as  a  new 
one.  It  is  contended  on  the  part  of  the  de- 
fendant: First,  that  the  Employers*  Uabll- 
ity  Law  applies  only  to  the  relationship  of 
employer  and  employ*,  and  does  not  create 
any  right  of  action  In  a  member  of  the  gen- 
eral public;  second,  that  the  title  of  the  act 
is  not  broad  enough  to  include  protectl(m  to 
members  of  the  general  public,  and  If  it  is, 
that  subject  is  not  expressed  In  the  title; 

and  third,  that  section  20  of  article  4  of  the 
Btate  Oonstitntion  was  not  compiled  with, 
and  the  act  to  that  extent  is  not  constltu- 
ti<»al,  within  the  rule  announced  in  State 
T.  Richardson,  48  Or.  309,  85  Pac.  225,  8  L. 
R.  A  (N.  S.)  362. 
[>.  2]  The  title  of  the  Employers'  Liability 

Law  (Gaieral  Uiws  1911,  pl  IQ)  is  as  fol- 
lows: 

"An  act  providing  for  the  protection  and  safe- 
tr  of  persona  engaged  in  the  cooEctraction,  re- 
pairing, alteration,  or  other  work,  upon  build- 
inn,  bridges,  viadocts.  tanks,  stacka  and  other 
■tnictures.  or  engaged  in  any  work  upon  or 
about  electrical  wires,  or  conductors  or  poles, 
or  supports,  or  other  electrical  appHances  or 


contrivances  carrying  a  dangerous  cnrrent  of 
electricity;  or  about  any  machinery  or  in  any 
dangerouB  occupation,  and  extending  and  defin- 
ing tbe  liability  of  emplojers  in  any  or  all  acts 
of  negligence,  or  for  injury  or  death  of  their 
employes,  and  defining  who  are  the  agents  of 
the  employer,  and  dedaring  what  ah&ll  sot  be 
a  defense  in  actions  by  employes  against  em- 
ployers.  and  prescribing  a  penalty  for  a  viola- 
tion of  the  law." 

That  part  of  ttie  act  necessary  to  here  note 
reads  thus: 

Section  1:  "All  owners,  contractors,  snbcon- 
trastora,  corporations  or  persons  whatsoever, 
engaged  *  *  *  in  tbe  manufacture,  trana- 
mission  and  uie  of  electricity,  or  in  tbe  manu- 
facture or  use  of  any  dangerous  appliance  or 
subfitance,  ahall  see  that  all  metal,  wood,  rope, 
glasB,  rubber,  gutta  percba,  or  other  material 
\riiatever,  shall  be  carefully  selected  and  in- 
spected and  tested  so  as  to  detect  any  defects. 
*  *  *  And  In  the  transmission  and  use  of 
electricity  of  a  dangerous  voltage  full  and  com- 
plete insulation  ahtul  be  provided  at  all  points 
where  tbe  public  or  the  employes  of  the  owner, 
contractor  or  subcontractor  transmitting  or 
using  said  electricity  are  liable  to  come  in  con- 
tact with  the  wire,  •  •  •  and  generally,  all 
owners,  contractors  or  subcontractors,  and  oth- 
er persons  having  charge  of,  or  resjwnsible 
for  any  work  involving  a  risk  or  danger  to  tbe 
employ^  or  the  public,  shall  use  every  device, 
care  and  precaution  which  it  is  practicable  to 
use  for  the  protection  and  safe^  of  life  and 
limb.   •   •  f" 

Section  4:  "If  there  shall  be  any  loss  of  life 
by  reason  of  tbe  neglects  or  failurea  or  viola- 
tfons  of  the  provisions  of  this  act  by  any  own- 
er, contractor,  or  subcontractor,  or  any  per- 
son liable  under  the  provisions  of  this  act,  the 
widow  of  the  person  so  killed,  his  lineal  heirs 
or  adopted  children,"  -etc.,  "shall  have  a  right 
of  action  without  any  limit  as  to  the  amount  of 
damages  which  may  be  awarded." 

From  the  language  of  the  statute,  which 
makes  three  special  references  to  the  safety 
of  the  general  public,  or  the  public.  It  seems 
there  can  be  no  doubt  but  that  the  provisions 
of  the  law  are  intended  to  safeguard  mem- 
bers of  the  public  from  injury  by  coming  in 
contact  with  wires  or  appliances  owned  and 
controlled  by  an  electric  company  and  used 
In  the  transmission  and  application  of 
electricity  of  a  dangerous  voltage.  It  Is  a 
cardinal  principle  of  statutory  construction 
that,  where  the  language  of  tbe  lawmakers 
is  plain  and  its  intent  clear,  such  meaning 
shall  be  given  effect.  That  the  provisions  of 
the  Employers*  Liability  Law  are  more  fre- 
quently applied  to  affairs  between  employer 
and  employ^  does  not  lessen  its  force,  so  far 
as  applicable,  in  prescribing  a  rule  of  con- 
duct for  those  engaged  In  dealing  with  such 
a  dangerous  and  subtle  element  as  electricity, 
in  order  to  Increase  the  safety  of  those  who 
In  the  performance  of  their  duty  are  liable 
to  come  in  contact  with  the  agencies  employ- 
ed in  generating  and  conveying  such  current, 
even  though  such  persons  may  not  he  in  the 
Immediate  employ  of  such  manufacturer  or 
person  conveying  electricity. 

The  act  first  enjoins  upon  the  owner,  cor- 
poration, or  person  engaged  in  the  manufac- 
ture, transmission,  and  use  of  electricity  the 
duty  of  seeing  that  all  material  shall  be  care- 
fully selected,  inspected,  and  tested  so  as  to 
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detect  any  defects;  second,  It  oommandH 
that,  In  the  traosmissioD  and  ose  of  electric- 
It;  of  a  dangerous  voltage,  fall  and  complete 
Insulation  shall  be  provided  at  all  jwints 
where  the  public  or  the  employes  of  the  own- 
er, etc.,  are  liable  to  come. In  contact  vrlth 
the  wire;  and,  third,  generally,  as  though 
to  leave  no  doubt  or  room  for  escape,  the  law 
requires  that  such  owner  or  person  In  any 
work  Involving  a  risk  or  danger  to  employes 
or  the  public  shall  use  every  device,  care,  and 
precaution  which  it  is  practicable  to  use  for 
the  protection  and  safety  of  life  and  limb, 
limited  only  by  the  necessity  for  preserving 
the  efficiency  of  the  structure,  machine,  or 
other  apparatus  or  device,  and  without  re- 
gard to  the  additional  cost  of  suitable  mate- 
rial or  safety  appliances  or  devices.  It  is 
not  necessary  to  decide  under  which  of  the 
three  cla^s  referred  to  the  facts  In  the  case 
shall  be  classed.  The  first  and  last  seem  to 
be  particularly  applicable.  The  general 
clause  appears  to  be  Intended  to  cover  all 
cases  relating  to  the  care  required  In  the 
control  of  electricity,  not  coming  within  the 
spedflcatlons  of  the  second  class.  The  title 
of  the  act  plainly  shows  the  purpose,  more 
fully  set  forth  In  the  body  of  the  act,  to  pro- 
tect all  persons  working  around  high  voltage 
wires,  without  regard  to  whether  they  are 
employes  of  the  electric  company  or  not  The 
enactment  Is  for  the  protection  of  life  and 
limb,  and  sbonid  be  given  a  fair  and  liberal 
construction  In  the  Interest  <^  public  safety 
and  ^tectlou  of  human  llf&  Blair  v.  West- 
em  Cedar  Co.,  76  Or.  281, 146  Paa  480. 

[S,  4]  The  next  question  Is:  Is  the  act  re- 
pugnant to  our  Constitution  in  so  far  as  It 
applies  to  any  other  than  the  relatltmshlp  of 
employer  and  employ^?  In  order  to  render 
a  portion  of  a  statute  Invalid  fbr  the  reason 
that  Its  provisions  are  not  embraced  within 
the  title  of  the  act  In  conformity  with  sec- 
tion 20  of  article  4  of  the  Constitution,  snch 
pnovlsloDfl  must  be  entirely  fUsconneoted 
with  the  subject  as  embraced  in  the  Utle. 
wbcdiy  incongruous,  and  consist  of  matter  ct 
wblch  the  title  gives  no  notice,  so  that  the 
adoption  of  such  measure  by  means  of  tbe 
tlUe  would  be  fraudulent. 

[B]  The  presumption  Is  always  In  favor  of 
tbe  validity  of  a  statute,  and  its  repugnancy 
to  the  Constitution  must  clearly  appear.  If 
the  matter  la  reasonably  connected  with  and 
germane  to  the  title  under  our  Constitution 
requiring  an  act  to  embrace  but  one  subject 
and  matters  connected  therewith,  which  sub- 
ject must  be  embraced  in  the  title,  the  law 
will  be  upheld-  State  v.  Shaw,  22  Or.  287, 
29  Pac.  1028;  Glemmensen  v.  Peterson,  85 
Or.  47,  56  Pac.  1015 ;  Pac.  Elev.  Co.  v.  Port- 
land, 65  Or.  349,  133  Pac  72,  46  L.  R.  A.  (N. 
S.)  363.  The  Employers'  Liability  Law  was 
proposed  by  Initiative  petition  and  adopted 
by  the  electors  of  the  state.  If  it  be  assumed 
that  tbe  same  rule  would  apply  to  it  as  to  a 
legislative  enactment,  we  tblnk  tbe  title  of 


the  act  is  broad  enough  to  Include  the  pro- 
tection of  all  persons  who  are  from  necessity 
liable  to  come  In  contact  with  electric  wires 
charged  with  a  dangerous  voltage  of  elec- 
tricity. It  cannot  be  held  that  tbe  part  of 
the  law  to  which  reference  has  been  made  Is 
foreign  to  or  disconnected  with  the  subject 
embraced  In  tbe  .title.  The  title  to  tbe  tttt 
was  sufficient  to  direct  the  voters'  attentkm 
to  the  measure  to  be  acted  upon  and  was  not 
inconsistent  with  the  general  object  and  pur- 
pose of  the  initiative  and  referendum  amend- 
ment to  the  Constitution.  No  fraud  was  per- 
petrated upon  tbe  voters  \J7  virtue  thereof. 
State  V.  Langworthy,  65  Or.  309,  104  Pac 
424,  106  Pac.  336.  The  enactment  Is  not  in- 
imical to  tbe  Constitution,  and  Is  valid. 

[I]  It  is  argued  by  tbe  learned  counsel  for 
tbe  defendant  that  the  apparatus  complained 
of  In  the  present  case  was  under  the  control 
of  Roe ;  and  an  electric  power  company  for- 
nlshlng  current  Is  not  bound  to  examine  nor 
inspect  fixtures  or  appliances  used  by  Its  cus- 
tomers and  under  th^  supervision.  The 
evidence  introduced  tended  to  show  snbstsn- 
tlally  tbe  following  facts: 

Tbe  def»dant,  r  poMlc  service  COTpon- 
tlon,  was  engaged  In  generating  electricity 
and  fuznUhlng  it  to  the  puUic,  either  to  bous- 
es and  places  ot  bnslness,  or  on  the  streets 
as  there  might  be  a  demand.  Carl  Roe,  tbe 
emplc^er  of  the  decedent,  was  engaged  In 
operating  a  pumping  plant  on  tbe  banks  of 
the  Wallowa  rivet  by  wbl^  watw  was  pnnq»- 
ed  to  the  bllL  The  power  for  tbe  plant  was 
furnished  by  the  defendant  company.  What 
Roe  got  his  motor  Installed  and  lined  up,  be 
notified  tbe  electric  company,  which  was  then 
owned  by  a  partnership  consisting  of  BIr. 
Forsyth  and  Mr.  Haas.  The  latter  leased  his 
Interest  in  the  plant  to  Forsytii,  who  was  the 
sole  manager'  of  the  concern,  and  who  pn- 
ceeded  to  connect  up  the  Une  with  the  pump- 
ing plant.  He  wired  about  160  feet  from  the 
main  line  to  tbe  building  In  which  the  pump 
was  situated.  He  put  In  the  wires  con- 
nected with  the  swltdi,  whldb  was  locat- 
ed Just  In^de  the  building,  and  also  In- 
stalled tbe  switch  itself  and -the  wire  ex- 
tending from  It  to  tbe  motor.  Tbe  evideaoe 
as  to  who  actually  owned  and  ctmtrolled  the 
switch  is  confiicting.  It  was  picked  op  and 
put  together  from  two  old  switches.  Neither 
party  seems  willing  to  claim  the  ownership. 
Before  the  installation  thereof  the  wire  and 
the  switch  had  been  owned  by  the  dectrte 
company.  At  the  time  Roe  was  altogether 
ignorant  of  electricity  and  tbe  company  knew 
that  fact  There  was  no  transformer  or 
meter  used,  and  the  fnli  current  generated 
by  the  electric  company  for  the  purpose  of 
furnishing  the  city  of  Enterprise  wltb  elec- 
tricity and  power  was  Intended  to  pass  over 
the  line  and  through  tbe  motor.  Tbe  pump 
was  not  supposed  to  run  In  the  evening,  how- 
ever, when  all  tbe  lights  of  tbe  <dty  were  on. 
The  usual  voltage  on  the  line  was  2,300  volts. 
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which  wag  a  high  and  dangeroos  current, 
necessarily  fiital  to'aoy  human  life  mbjected 
to  it 

The  system  used  by  the  electric  company 
was  a  three-wire  or  three-phase  current,  and 
the  switch  placed  In  the  bnlldlng.was  not 
an  oil  switch  nor  Insulated  In  any  way.  It 
was  a  jack-knife  switch,  having  blades  about 
fifteen  incheB  long  and  about  nine  or  ten 
Inches  across,  and  which  were  entirely  bare 
and  uninsulated.  When  the  switch  was  turn- 
ed on  or  off,  one  coining  in  contact  there- 
with— that  is,  with  that  portion  next  to  the 
wire  extending  towards  the  main  line — would 
lecdve  a  shock.  While  these  switches  were 
appropriate  for  a  low  current,  where  there 
was  no  danger  to  life  or  limb,  they  were  not 
suitable  for  such  voltage  as  was  carried  over 
the  wires  in  question.  They  were  »ceedlng- 
ly  dangerous  If  any  one  came  In  contact  with 
tbem.  When  the  switdi  was  opened  and  clos- 
ed. Are  wonld  ftegnently  flash  for  a  distance 
of  three  or  ftmr  Inches  fnnn  the  swttdL  An 
oil  awltdi,  such  as  Is  usually  used  on  high- 
n^ge  vires,  would  have  entirely  Insulated 
the  wire  and  the  current,  and  would  have 
be«i  much  n.ter  tor  the  operator.  On  ac- 
count of  the  danger  a  stick  about  three  or 
four  ftet  long  had  been  pr^red  to  hook 
over  the  handle  of  the  switch  and  pull  It 
open  and  shut.  Clayton  was  entirely  Igno- 
rant in  relation  to  tiectricity.  Be  had  turn- 
ed the  current  off  and  on  only  a  few  times 
tvlor  to  the  occurreicB  causing  his  death. 
On  that  data  he  went  down  late  in  the  eve- 
ning to  shut  oft  the  motor.  The  building  In 
whidi  it  was  contained  was  situated  at  the 
front  of  a  steep  hill  partly  surrounded  by 
brush  and  trees.  There  were  no  windows  In 
the  building  and  the  only  means  of  light  was 
the  door  In  front."^  In  some  way  the  decedent 
attempted  to  disconnect  the  wire  carrying 
the  current  to  the  motor,  apd  got  against  the 
uninsulated  blades  of  the  switch,  and  the 
whole  current  passed  through  his  body,  caus- 
ing Instant  death.  It  was  apparent,  from  tbe 
buroa  on  his  hand  and  on  his  leg,  that  he  got 
against  the  uninsulated  appliance. 

It  is  claimed  by  plaintiff,  and  the  jury 
must  have  so  found,  that  defendant  owned 
and  coDtrolled  the  current  of  electricity  and 
transmitted  it  to  the  motor  (q)erated  by  Roe; 
that  It  also  controlled  and  owned  the  wiring 
and  switch  carrying  the  current  to  the  motor, 
at  least  as  far  as  to  the  switch.  The  evi- 
dence tended  to  show  that  as  a  general  rule 
an  electric  company  owns  and  controls  the 
line  of  wires  to  the  meter  where  there  is  one, 
and  where  there  Is  none  to  the  swit(^  or  fuse 
.  blocks,  which  are  usually  combined,  and  that 
the  pumping  plant  was  located  upon  the  land 
with  the  consent  of  Mr.  Forsyth,  tlie  manager 
of  the  electric  plant.  Tbe  trial  court  sub- 
mitted to  the  jury  the  disputed  questions  of 
fact  relating  to  the  switch  and  appliances  by 
Instroctlfnui  ot  tbe  Import  of  the  following 
duige: 


"If  yon  find  from  the  evidence  that  the 
defendant  did  not  have  the  right  to,  and  did  not, 
exercise  any  supervision,  domimon,  control  or 
direction  over  the  appliances,  apparatus,  or 
switches  in  said  pumpmg  plant,  but  that  the 
right  to  exercise  sudi  superviuon,  dominion, 
control,  and  direction  was  vested  in  the  owners 
of  the  pumping  plant,  or  persons  other  than 
the  defendant,  then  I  instruct  you  that  tbe  de- 
fendant would  not  be  liable  for  any  accident 
caused  by  the  condition  of  any  such  apparatus, 
switches,  or  appliances." 

[7]  The  care  demanded  of  electric  com- 
panies must  be  commensurate  with  tbe  dan- 
ger, and  where  th^  wires  are  carrying  a 
high  and  dangerous  current  of  electricity 
the  law  imposes  upon  the  company  the  ut^ 
most  degree  of  care  in  the  construction,  in- 
spection, and  repair,  so  as  to  keep  them  in  a 
safe  condition  at  places  where  persons  are 
liable  to  corae  in  contact  with  them.  Per- 
ham  V.  Port.  E.  Co.,  S3  Or.  451,  53  Pac.  14, 
24,  40  L  R  A.  799,  72  Am.  St.  Rep.  730; 
Gentzkow  v.  Port.  Ry.  Co.,  54  Or.  120,  102 
Pac.  614,  135  Am.  St.  Rep.  821;  White  t. 
Elec.  Co.,  75  Wash.  139,  134  Pac  807;  Mc- 
Laughlin T.  Light  Co.,  100  Ky.  173,  37  S. 
W.  855,  34  L.  R.  A.  812;  Commonwealth 
Elec.  Co.  T,  MelvlUe,  210  111.  70,  70  N.  B. 
1062,  1055.  The  question  as  to  whether  the 
defendant  company  owned  and  controlled 
the  wires  and  switch  at  the  point  where  the 
injury  occurred,  and  whether  or  not  It  at  the 
time  transmitted  electricity  over  the  same 
to  the  motor,  were  questions  for  the  Jury. 
Taffe  V.  Ore.  By.  &  N.  Co.,  60  Or.  177,  117 
Pac.  989. 

[8]  About  the  question  of  control,  let  us 
suppose  that  an  irrigation  company  was  own- 
ing and  operating  a  water  ditch,  and  furnish- 
ing water  to  users  for  the  purpose  of  irrigat- 
ing lands;  would  It  be  said  that  such  com- 
pany could  deliver  its  water  and  perform  Its 
duty  by  allowing  the  same  to  flow  in  its 
canal  and  out  Into  the  lateral  ditch  of  a 
water  user,  without  any  gate  or  other  con- 
trivance to  control  the  outflow?  Or  would 
such  a  company  be  required,  even  In  the  ab- 
sence of  a  statute  specifically  directing  the 
same,  to  establish  a  gate  or  means  of  con- 
trolling the  discharge  of  tbe  water  from  Its 
ditch,  so  as  to  keep  the  quantity  within  a 
limit  that  would  not  ordinarily  cause  dam- 
age? Would  not  such  a  company  be  respon- 
sible for  the  management  and  control  of  such 
water  until  the  same  was  delivered  out 
through  its  gate  onto  the  land  of  tbe  owner? 
Coiild  such  an  irrigation  company  say  it 
was  the  duty  of  the  user  to  supply  the  gate? 
In  the  present  case  the  switch  in  question 
served  a  purpose  similar  to  such  a  headgate, 
and  It  seems  to  us  to  mark  the  line  of  con- 
trol and  responsibility  of  the  furnishing  com- 
pany. Indeed,  It  is  stated  in  the  brief  of 
the  learned  counsel  for  the  company  that  the 
defendant's  control  over  the  current  ceased 
at  the  switch,  contending,  however,  that  the 
switch  was  no  part  of  the  transmission  sys- 
tem. On  tbe  other  hand,  plaintiff  asserts 
that  It  would  be  a  mighty  technical  bedding, 
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If  the  defendant  so  owned  the  wire  to  the 
switch,  to  hold  that  it  was  not  liable  for  the 
Bwlteh  Itself,  which  was  directly  connected 
with  and  part  of  the  wire,  which  left  the 
wire  practically  anlnsulated  at  that  end.  It 
Iff  contended  upon  the  part  of  plaintiff  that, 
If  the  jury  should  have  found  that  the  elec- 
tricity was  delivered  at  the  switch,  it  would 
be  a  case  of  joint  control,  where  either  party 
would  be  responsible  for  Injuries  occurring 
at  that  point,  and  would  be  similar  to  two 
railroads  having  a  joint  depot  at  the  juhc- 
tlon,  where  both  are  or  either  Is  responsible 
for  any  defective  condition  of  the  surround- 
ings. Louisville.  N.  A.  &  O.  Ry.  Co.  v.  Lucas, 
119  Ind.  683,  21  N.  E.  968,  6  L.  R.  A.  193 ; 
Lucas  V.  RaUroad  Co.,  120  Ind.  205,  21  N.  B. 
972,  16  Am.  St  Rep.  323;  Harrill  v.  RaU- 
road Co..  135  N.  C.  601,  47  S.  E.  730;  Robin- 
son V.  Railroad  Co.,  135  Mich.  254,  97  N.  W. 
689;  Railroad  v.  Wolff,  13  III.  App.  437; 
Herrman  v.  Railway  Co.,  27  Wash.  472,  68 
Pac.  82,  57  L.  R.  A,  390 ;  Seymour  v.  RaU- 
way  Co.,  3  Blss.  48,  21  Fed.  Cas.  1,113 ;  Wat- 
son V.  Railway  C*.,  92  Ala.  320,  8  South.  770 ; 
Railway  Co.  v.  Treadway,  142  Ind,  475,  40  N. 
E.  807.  41  N.  B.  794. 

[t]  It  may  be  explanatory  to  state  the  gen- 
eral rule  beyond  the  point  of  delivery  or 
switch,  which  we  find  In  1  Joyce  on  Bleqtrlcal 
Law,  (  445b,  as  follows: 

"Thongh  an  electrical  company  is  not  an  in- 
surer, yet  where  it  andertakcs  to  render  serv- 
ice to  a  customer,  and  for  this  purpose  runs  its 
wires  into  a  building  and  installs  its  appara- 
tus therein,  it  is  under  the  obliKatioa,  both  in 
doing  this  and  in  maintaining  the  wires  and 
apparatus,  to  exercise  a  decree  of  care  which 
is  commensurate  with  the  risks  involved,  hav- 
ing in  view  such  injury  as  may  result  either 
from  improperly  protecting  or  insulating  its 
wires  or  from  improperly  installing  the  appara- 
tus. And  this  obllkatioD  cannot  be  avoided 
t»r  the  company  by  hiring  some  one  else  to  do 
the  work  required.** 

The  company  was  not  required  to  connect 
its  line  of  wires  with  an  improper  switch 
or  other  device,  nor  to  malutnln  the  same 
without  proper  connections.  First  Nat  Bk. 
V.  P.  T.  &  T.  Co.,  159  Pac  561.  There  were 
two  ways  for  such  Installation:  (1)  For  the 
ctHnpany  to  furnish  everything  reasonably 
necessary  and  charge  Roe  therefor;  or  (2) 
to  require  Roe  to  procure  the  needed  appli- 
ances at  his  own  expense,  which  amounts  to 
the  same  thing.  The  company  Is  a  puSllc 
service  corporation,  and  is  entitled  to  com- 
pensation for  whatever  It  does.  The  owner- 
ship of  the  appliance  la  not  the  controlling 
element.  It  cannot  be  supposed  that  an  elec- 
tric company  would  permit  an  independent 
person  or  concern  to  connect  its  wires  with 
a  motor  like  Roe's.  Neither  did  this  company 
delegate  that  duty  to  another,  when  the  mo- 
tor was  Installed  and  the  connection  made 
for  furnishing  the  power  for  pumping.  There 
wag  nothing  to  prevent  the  defendant  from 
supervising  and  controlling  the  switch  and 
apparatus  in  the  power  bouse.  The  case 
differs  somewhat  from  that  where  an  electric 
corrait  to  the  amount  needed,  and  not  of  snf- 


fldent  voltage  to  be  dangerous.  Is  furnished 
for  lighting  a  building.  The  case  of  Dygert 
V.  aty  of  Eugene,  72  Or.  1,  143  Pac.  643,  is 
somewhat  analogous.  In  that  case  the  city 
and  the  electric  company  were  successfully 
sued  together  for  an  Injury  caused  by  the 
hanging  and  maintaining  of  the  city's  wires 
too  close  to  the  heavily  charged  wires  of  the 
power  company,  by  which  the  wires  of  the 
latter  were  overcharged,  to  the  injury  of 
the  plaintiff,  who  was  a  customer  of  the 
power  company. 

Remarks  which  apply  with  much  force  to 
the  case  In  hand  were  made  by  that  eminent 
jurist,  Blssell,  P.  J.,  In  the  case  of  National 
Fire,  etc,  Co.  t.  Denver  Cocsolidated  Elec- 
tric Co.,  16  Colo.  App.  86,  63  Pac.  949,  dted 
by  defendant.  In  rejecting  the  contention 
that  the  electric  company  was  liable  for  the 
Imperfect  and  uninsulated  condition  of  wires 
in  a  building  to  which  It  supplied  electricity, 
although  the  company  did  not  do  the  work 
of  construction  of  the  inside  wires,  he  said: 

"It  is  a  matter  of  common  knowledge,  and  in 
fast  of  universal  knowledge,  that  an  electric 
current  is  dangerous  and  must  be  discreetly 
and  prudently  bandied  in  order  to  avoid  dan- 
ger either  to  life  or  to  property.  We  are  Quite 
ready  to  concede  that,  when  an  electric  u^t 
company  undertakes  to  supply  a  dangerous  cnr- 
rent  to  a  dwelling  house  or  to  a  building,  tbey 
are  bouod  to  see  that  the  wires  they  put  in 
and  the  connectioas  they  make  are  properly  in- 
stilated  and  protected,  so  that  no  harm  will 
come  to  the  property.  Where,  however,  they 
are  only  employed  to  deliver  the  current  by 
conoectioa  with  wiring  already  made  by  the 
intliudual  who  owns  the  property,  it  seems  to 
us  that  their  responsibility  ends  when  the  con- 
nection is  properly  made  under  proper  condi- 
tions, and  they  deUver  the  current  In  a  man- 
ner which  will  protect  both  life  and  property." 

In  the  case  at  bar  the  connection  betwe^ 
the  electric  wire  of  the  defendant  company 
which  was  Indisputably  placed,  owned  and 
controlled  by  It  and  the  wire  Inside  the 
pumphouse  leading  to  the  motor,  the  contrcri 
of  which  Is  in  dLs^iute,  was  made  by  means 
of  a  switch  which  was  In  a  dangerous  con- 
dition and  the  immediate  cause  of  the  Injury. 
This  connection,  gate,  or  switch  was  not  be- 
yond the  border  line  of  the  responsibility  or 
control  of  the  electric  company.  Whatever 
may  be  said  about  the  control  or  liability  for 
the  management  of  the  electric  energy  on 
the  motor  side  of  the  connection  or  svrltdi, 
or  whoever  may  have  borne  the  expense  of 
the  wiring  next  to  the  motor,  or  the  Instal- 
lation of  the  delivering  appliances  or  snitch, 
under  the  statute  of  this  state  it  was  the 
duty  of  the  electric  company  Installing  the 
switch  and  making  the  connection  for  power 
purposes  to  use  every  device,  care,  and  pre- 
caution which  It  was  practicable  to  use  for 
the  protection  and  safety  of  life  and  limb 
In  the  transmission  of  this  subtle  and  dan- 
gerous element  This  duty  Is  clearly  enjotn- 
ed  upon  It  by  the  Employers'  UablUty  Act 
and  cannot  be  evaded  or  lessened  by  showing 
that  a  few  years  ago,  when  the  contrimnce 
was  installed,  the  consumer  contributed  the 
cost  thereof,  and  in  order  to  render  the  biu> 
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den  light,  an  old,  dangecoos,  nninsolated, 
and  unprotected  contriraDce  was  permitted 
b7  the  predecessor  of  the  defendant  company 
to  be  need  as  a  switch.  The  evidence  tends 
to  show — in  fact,  It  la  practically  beyond  con- 
troversy— that  the  defendant  company.  In 
tbe  transmission  of  the  electric  power  to  be 
used  In  the  pumping  station  and  for  other 
parposes  beyond  that  place,  whlcli  was  of  a 
dangerous  voltage,  failed  and  neglected  to 
make  use  of  an  appliance  such  as  a  switch 
or  device  with  foil  and  complete  insulation 
or  protection,  or  to  use  a  transformer,  so  as 
to  make  tbe  same  as  safe  as  practicable  fn 
order  to  protect  the  lives  and  limbs  of  those 
who  would  necessarily  be  In  close  proximity 
to  the  same  and  were  liable  to  come  in  con- 
tact therewith,  especially  the  operator  of  tbe 
motor  of  the  patron  of  the  company. 

There  was  ho  error  in  overruling  tbe  de- 
murrer to  plaintifTs  complaint  Under  tbe 
facts  In  the  case  the  jury  was  warranted  in 
finding  a  verdict  against  defendant,  and  there 
was  no  error  in  denying  the  defendant's  mo- 
tion for  a  nonsuit,  or  in  overruling  Its  mo- 
tion for  a  directed  verdict. 

The  Judgment  of  tbe  lower  court  will 
therefore  be  affirmed. 


(82  Or.  311) 


STATE  V.  FARNAM. 


(Sapreme  Court  of  Oregon.  Dec.  12,  1916.) 

t-  Indictment  and  Information  <S=»189(8)  — 

HoMiciDB— Included  Offenses. 
The  genera]  rule  is  that  an  indictineot  for 
murder  in  tbe  first  degree  necessarily  involves  alt 
other  grades  of  homicide  which  the  evidence 
tends  to  establish. 

[Ed.  Kote.— For  other  cases,  w«  Indictment 
and  Information,  Cent  Dig.  f  898;  Dec  Dig. 
«»180(8).J 

2.  Abobtion  «=9l— Elements. 

Procuring  an  unlawful  abortion  upon  any 
woman  always  involves  an  assnult  in  law,  even 
when  it  is  done  with  ber  consent  and  connivance, 
because  no  one  can  consent  to  an  anlowful  act  , 
[Ed.  Note.— For  other  cases,  see  Abortion, 
Cent.  Dig.  U  1-5;  Dec  Dig.  «=>!.] 

3.  Homicide  «=965 — Statute— A  rortion. 

Tbe  Or^on  statute,  making  homicide  from 
Qulawfnl  abortion  manslaughter,  lias  not  created 
a  new  crime,  but  merely  reduced  the  grade  of 
the  offense  at  common  law  by  changing  tbe  pun- 
iihinpnt  from  death  to  imprisonment  in  the  peni- 
lenilary. 

(Ed.  Note. — For  other  cases,  see  Homidde, 
Cent.  Dig.  {  88;  Dec  Dig.  «=>65.] 

4.  iRDICTKKNT    AND  INFOBMATION  «=9l89(8) 

—Conviction  of  Lesbbb  Deobee. 
An  indictment  for  murder  in  the  first  degroc 
is  sufficient  to  sustain  a  conviction  for  homicide, 
committed  In  an  attempt  to  procure  an  abortion. 

(Ed.  Note.— For  other  cases,  see  Indictment  & 
Infoniuition.  CentDig.  1 593;DecDig.^l89(S).} 

HoHiciDB  ^»185(2)  —  Indictment  —  Un- 
known Means. 
An  indictment  for  murder  by  means  un* 

known  to  tbe  grand  jury  is  good. 
[Ed.  Note. — For  other  cases,  see  Homicide, 

Cent.  Dig.  S  218;  Dec  Dig.  ®=3l35(2).] 


6.  Homicide  «=>142(7)— iNDicnanr— Pboot 

AND  VaBIANCE. 

An  indictment  for  murder  by  means  un- 
known to  tbe  grand  jury  will  sustain  conviction 
in  a  case  where  accused  was  conduaivdy  proved 
to  have  either  mnidered  a  girl  outright  or  killed 

her  in  an  attempt  to  procure  an  abortion. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {  256;  Dec  Dig.  <S»142(7).] 

7.  Homicide  ®=»<340(1) — Habmless  Erbob. 

Where  it  appeared  that  accused  either  kUled 
a  girl  outright  or  in  an  attempt  to  procure  an 
abortion,  hut  there  was  do  evidence  that  an  op- 
eration was  necessary  to  preserve  the  life  of  the 
motber  or  child,  any  error  In  failing  to  point 
out  tbe  statutory  exceptions  or  justification  for 
such  an  operation  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  8  715 ;  Dec  Dig.  «=»340(1).]  ■ 

8.  Homicide  €s»229— Evidence, 

Evidence  of  the  identity  of  deceased,  whose 
remains  were  found  burned  in  a  barn,  of  previous 
preparation  by  accused  for  abortion,  and  of  foot- 
prints of  accused  and  the  horse  he  was  riding, 
etc,  h«ld  to  sustain  a  conviction  for  manslangfa- 
ter  by  direct  killing  or  producing  an  abortion  on 
deceased. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent.  Dig.  S  477;  Dec  Dig.  «ss>229.] 

9.  Criminal  Law  ©=»1169(1)— Habmuiss  Eb- 
bob. 

Admission  of  testimony  of  a  girl  friend  of 
deceased  that  she  (decease^  had  tali  her  that 
she  would  stay  home  because  accused  was  com- 
ing to  spe  her  that  evening  was  not  prejudicial, 
where  without  objection  there  remained  in  tbe 
record,  upon  answer  to  cross-examination,  a 
statement  of  a  state's  witness  that  deceased  had 
told  some  girls  that  she  had  received  a  letter 
from  accused,  and  could  not  go  out  with  them  be- 
cause accused  was  comity  to  see  her  that  eve- 
ning. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  3137;  Dec  Dig.  «=9ll(i9<l).] 

10.  Homicide  ig=a  169(8)  —  Evidence  —  Dbola- 
bations  op  Deceased. 

Declarations  of  deceased,  made  in  a  perfect- 
ly natural  manner,  on  the  evening  of  the  homi- 
cide, that  she  was  about  to  meet  accused  were 
admissible  to  show  that  what  she  intended  to  do 
was  probably  done,  and  did  not  violate  L.  O.  L. 
S  705  or  I  727.  subd.  4,  as  to  declarations,  or  any 
other  Cooe  section. 

[Ed.  Note— For  other  cases,  see  Homidde, 
Cent  Dig.  H  8^7,  340;  Dec.  Dig.  «»16g(S).I 

11.  Criminal  Law  ^=3673(2)  —  Evidence  — 

CoMPflTENCT. 

If  evidence  is  competent  for  one  purpose,  it 
cannot  be  rejected  merely  because  it  is  not  com- 
petent for  another  purpose,  although  an  instrao* 

tion,  limiting  its  effect,  is  proper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I>aw,  Cent.  Dig.  §  1874;  Dec.  Dig.  «=9673{2).] 

12.  Criminal  Law  ©=3417(15)  —  EviDEltCE  — 
Declarations  of  Tuibd  Pebsons. 

Evidence  of  declaration  of  third  person,  tend- 
ing to  show  be  committed  the  homicide,  is  Inad- 
missible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  960;  Dec.  Dig.  «=>417{16).l 

13.  Criminal  Law  «=s>404(l)  —  BVXDEIVCE  — 
ItEAL  Evidence. 

Tbe  admission  in  evidence  of  material  objecta 
or  allowing  inspection  of  the  same,  whether  of- 
fered in  cvldf^nce  or  not,  is  within  the  discre- 
tion of  tbo  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fiS  878.  891,  893,  1457;  Dec 
Dig.  0=404(1).] 
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14.  CRimyKL  Law  ^>404(1)— BnDinci. 

The  refusal  sfx  months  after  the  bomidde  to 
allow  the  jury  to  Inspect  the  feet  of  a  horse 
upon  whose  ^cks  the  prosecution  relied  was 
not  an  abuse  of  the  court's  discretion  as  to  ad- 
mittiDg  in  evidence  material  objects  or  allowinf 
Inspection  of  the  same. 

[Bd.  Note.— For  other  easee,  see  Oriminal 
Law,  Ont  Dig.  II  873.  881,  888,  14S7;  Dec 

Bnrnett,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty; G.  r.  Sklpworth,  Judge. 

Roy  A.  Faruam  was  conricted  of  man- 
slaughter, and  appeals.  Affinned. 

The  defendant  was  Indicted  for  murder  In 
die  second  degree,  the  diari^tig  part  €t  the 

indictment  being  as  follows: 

"He,  the  said  Roy  A.  Famam,  on  the  8th  day 
of  Decenkber,  A.  D,  1914,  in  the  said  county  of 
Douglas,  state  of  Oregon,  then  and  there  (Ming, 
did  then  and  there  wrongfully,  unlawfully,  fe- 
lonion^,  purposely,  and  malicloaely  kill  Edna 
Morgan  in  some  manner  and  by  some  means  un- 
known to  the  grand  jury;  and  so  be,  the  afore- 
said Roy  A.  Faniam,  did  then  and  there  in  said 
county  and  state  commit  the  crime  of  murder  in 
the  second  degree  by  feloniously,  purposely,  and 
maliciously  killing  the  aforesaid  Edna  Morgan, 
contrary  to  the  statutes  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignl^  of 
the  State  of  Oregon." 

The  jury  returned  a  verdict,  finding  defend- 
ant guilty  of  manslaughter.  The  court, 
among  others,  gave  the  following  Instruc- 
tions: 

"Now,  directing  yoor  attention  to  manslaugh- 
ter. The  statute  provides  that  if  any  person 
shall,  in  the  commission  of  an  unlawful  act,  or 
lawful  act  without  due  caution  or  ciroumspeo- 
tion,  involuntarily  kill  another,  such  person  shnl] 
be  guilty  of  mansIauRhtPr.  •  •  *  If  you  find 
beyond  a  reasonable  doubt  that  the  defendant, 
while  in  the  commission  of  an  unlawful  act,  if 
he  did  commit  an  unlawful  act.  on  the  night  that 
Reamer's  bam  bumfd  in  Douglas  county.  Or., 
involuntarily  killed  Edna  Morgan,  then  it  would 
be  your  duty  to  find  the  defendant  guilty  of  man- 
slaughter. I  iustruct  you  that  if  you  find  beyond 
a  reasonable  doubt  that  the  defendant  by  any 
means  coraraitted  an  abortion  upon  the  person  of 
Edna  Morgan,  then  I  instruct  you  that  such  act, 
if  such  act  took  place,  was  an  unlawful  act,  and 
if  you  find  beyond  a  reasonable  doubt  that  the 
defendant,  on  the  night  that  Reamer's  bam 
burned  In  Douglas  county.  Or.,  committed  an 
abortion  upon  the  person  of  Edna  Morintn,  and 
if  you  further  find  beyond  a  reasonable  doubt 
that  Edna  Morgan  was  killed  as  a  result  of  such 
abortion,  if  such  abortion  was  committed,  then  it 
would  be  your  duty  to  convict  the  defendant  of 
manslaughter." 

The  defendant  by  his  counsel  excepted  gen- 
erally to  the  Instructions  in  regard  to  man- 
slaughter. From  the  judgment  of  the  court 
upon  the  verdict  the  defendant  appeals  here. 
The  points  relied  upon  in  the  appeal  appear 
in  this  opinion  and  in  the  opinions  of  Mr. 
Justice  HARRIS,  concurring,  and  of  Mr.  Jus- 
tice RUBNUrr,  dissenting. 

W.  W.  Cardwell,  of  Roseburg,  tor  appel- 
lant Gea  M.  Rrown,  Atty.  Gen.,  and  George 
Neuner,  Jr.,  Dlst,  Atty.,  of  Rosebuig  (Dexter 


Rice,  of  Roseburg,  on  the  brief),  for  the 
State; 

McRRIDB,  J.  (after  stating  the  facts  as 
above.)  [1-4]  For  the  reasons  stated  in  the 
opinion  of  Mr.  Justice  HARRIS  we  are  satis- 
fied that  the  d^mdant  was  guilty  of  an  un- 
lawful bomidde,  and  that  he  either  shot  de- 
ceased, which  would  be  deliberate  murder, 
or  killed  her  In  the  attempt  to  commit  an 
unlawful  abortion  upon  her,  which,  under  our 
statute,  would  be  manslaughter.  The  general ' 
rule  In  this  state  Is  that  an  Indictment  for 
murder  In  the  first  d^ree  necessarily  In- 
volves all  other  grades  of  homicide  which 
the  evldmce  tends  to  establish.  State  v. 
Ellsworth,  30  Or.  145,  47  Pac.  199 :  State  v. 
Magera,  35  Or.  520,  57  Pac.  197;  State  v. 
Crockett,  39  Or.  76,  65  Pac.  447;  State  v. 
Megorden,  49  Or,  259,  SS  Pac  306,  14  Ann. 
Cas.  130.  These  decisions  would  seem  to- 
foreclose  the  contention  of  defendant's  coun- 
sel here  so  far  as  this  branch  of  the  case  Is 
concerned,  and  the  case  of  People  v,  Olm- 
stead,  30  Mich.  431,  whtdi  suggests  a  con- 
trary view,  we  believe  to  be  based  upon  an 
erroneous  distinction  between  that  class  of 
homlddes  known  as  voluntary  homicides,  in 
wWch  violence,  assault^  and  trespass  are  In* 
To'ed,  and  Involuntary  homicides  caused  by 
the  doing  of  an  unlawful  act,  but  with  no 
Intent  that  it  should  result  in  death.  As  ob- 
served In  People  v.  Olmstead,  the  defect  Is 
not  one  of  pleading,  but  of  evidence.  If  It 
appears,  therefore,  from  the  evidence  that 
the  defendant,  in  attempting  to  commit  an 
abortion  upon  the  deceased,  assaulted  her, 
this  brings  the  case  within  the  ordinary  rules 
of  manslaughter.  Procuring  an  unlawful 
abortion  upon  any  woman  always  involves 
an  assault  In  law,  even  when  it  Is  done  with 
her  consent  and  connlrance,  because  no  one 
can  consoit  to  an  unlawful  act  While  as  be- 
tween the  parties  an  unlawful  act  may  some- 
times be  condoned,  It  la  not  within  the  pow- 
er of  any  person  to  waive  the  violation  of  the 
laws  of  the  country.  Instances  frf  this  are 
found  In  cases  of  mutual  agreements  to  fight, 
wherein  It  Is  held  that  both  parties  to  such 
a  confilct  are  guilty  of  assault  and  battery, 
and  that  eadi  may  recover  damages  from  the 
other  for  Injuries  Inflicted.  5  C  J.  P.  630, 
and  cases  there  dted.  If  procuring  an  un- 
lawful abortion,  therefore.  Is  an  assault,  tbe 
offense  comes  within  those  Involuntary  kill- 
ings by  misdirected  violence  which  consti- 
tute manslaughter.  At  common  law  the  pro- 
ducing of  an  unlawful  abortion  resulting  In 
the  death  of  the  mother  was  murder  by  vio- 
lence. •  Our  statute  by  making  the  offense 
manslaughter  has  not  created  a  new  crime, 
but  has  merely  reduced  tbe  grade  of  an  old 
offense  by  changing  the  punishment  from 
tleath  to  Imprisonment  In  the  penitentiary. 
Thus,  In  Chltty's  Criminal  Law,  voL  3,  p. 
800,  we  find  the  form  of  an  lndlctm«it  £or 
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procnrlng  an  abortion,  or  rather  a  series  of 
abortions,  the  fourth  count  of  which  we 
quote,  omitting  only  formal  aad  archaic  al- 
l^atiMis: 

"And  tbe  Jurors,  etc.,  do  further  presmt  that 
the  said  E.  F.  afterwards,  etc.,  la  aud  uiion  A. 
E.  *  *.  *  [she]  then  and  there  being  hig  and 
pregnant  with  a  certain  other  child,  did  make  an- 
other violent  assault^  and  her  the  said.  A.  B.  aad 
then  and  there  did  violently  beat,  bruise,  wound, 
and  SQ  treat,  so  that  her  life  was  thereby  greatly 
despaired  of,  and  then  and  there  violently,  wick- 
edly, and  inhumanly  pinched  and  bruised  the 
beUy  and  private  parts  of  the  said  A.  E.,'  and  a 
certain  instrumeot  called  a  rule,  which  he,  the 
said  E.  F.,  in  his  right  hand  then  and  there  had 
and  held,  up  and  into  tbe  womb  and  body  of  the 
said  Anne,  then  and  there  violently,  wickedly,  and 
inhumanly,  did  force  and  thrust  with  a  wicked 
intent  to  cause  and  procure  tbe  said  A.  E.  to 
miscarry  and  to  bring  forth  the  said  child,  of 
which  she  was  so  big  and  pregnant,  as  last  afore- 
said, dead,"  etc 

Another  count  In  the  same  Indictment  for 
another  abortion  attempted  upon  the  same 
woman  charged  the  defendant  with  an  as- 
sault by  administering  drugs  with  intent  to 
produce  an  abortion,  and  feloniously  and  of 
malice  aforethought  to  murder  said  dilld. 
So  it  is  said  in  Hale's  Pleas  of  the  Crown, 
p.  429: 

"If  a  woman  be  with  child,  and  any  gives  her 
a  potion  to  destroy  the  child  within  her,  and  she 
takes  it.  and  it  works  so  strongly  that  it  kills 
her,  this  is  murder,  for  it  was  not  given  to  cure 
her  of  a  disease,  but  unlawfully  to  destroy  her 
child  within  her,  and,  therefore,  he  that  gives 
a  potion  to  this  end  must  take  the  hasard,  and  if 
it  kills  the  mother,  it  is  murder,  and  so  ruled 
before  me  at  the  assises  at  Bury  in  the  year 
1670.'*  See.  also.  Margaret  Tinckler'a  Oue.  1 
£asf  s  F.  a  354. 

From  these  precedoitB  I  condade  that  at 
CMnmon  law  the  act  of  producing  an  abortion 
was  always  an  assault,  for  the  double  reason 
that  A  iroman  was  not  deemed  able  to  assent 
to  an  unlawful  act  against  herself,  and  for 
the  further  reason  tbat  she  was  incapable 
of  consenting  to  the  mnrder  of  an  unborn  In- 
tuit; and,  as  already  shown,  our  statute, 
while  it  has  reduced  the  grade  of  the  homi- 
cide from  murder  to  manslaughter,  has  not 
taken  away  any  other  element  of  tbe  offense. 
This  being  true,  tbe  death  of  the  deceased, 
occurring  by  reason  of  a  dotiUe  assault  made 
both  upon  her  and  upui  her  unborn  <aiild, 
woea  dearly  within  the  category  of  those 
degrees  of  felonious  homicide  by  violence 
whidi  begins  with  murder  iu  the  Qrst  degree. 
The  practice  of  allowing  convictions  for  man- 
slaughter upon  Indictments  for  murder  In 
the  first  degree  Is  no  mere  creature  of  our 
statute,  bnt  is  as  old  as  tbe  common  law. 
Thus  hi  1  East's  P.  C.  340,  printed  in  1716, 
we  find  the  following: 

"In  most  cases  where  justice  requires  that  a 
man  should  be  put  upon  bis  trial  for  killing  an- 
other, it  is\u8ual  (and  proper,  if  there  be  any 
doubt)  to  charge  him  in  the  indictment  for  mur< 
der,  because  in  many  instances  it  is  a  compli- 
cated question:  and  no  injury  can  thereby  hap- 
pen to  the  individual  at  all  comparable  to  tbe 
evil  example  of  a  lax  administration  of  Justice  In 
this  respect;  for  the  verdict  and  judgment  will 


still  be  adapted  to  the  nature  of  tlie  offense,  such 
as  it  appears  upon  the  evidence." 

In  the  appendix  to  Blackstone's  Com..  voL 

4,  Is  found  a  form  of  Judgment  upon  a  verdict 
of  manslaughter  upon  an  indictment  charging 
tbe  defendant  with  willful  murder.  From 
all  of  these  authorities  we  deduce  the  prin- 
ciple that  procuring  an  unlawful  abortion  by 
any  means  is  always  in  tbe  eye  of  the  law  an 
assault,  both  upon  the  woman  operated  upon 
and  upon  the  unborn  child,  and  that  tbe  one 
who.  In  producing  such  abortion,  bills  the 
mother  stands  in  no  different  relation  to 
the  law  from  a  person  who,  In  an  attempt 
to  shoot  A.,  shoots  wild  and  kills  B.,  exc^t 
In  so  far  as  section  1900,  L.  O.  L.,  has  modi- 
fled  the  punishment.  It  seems  to  be  the  gen- 
eral rule  that  an  indictment  in  the  ordinary 
form  for  murder  In  the  first  degree  is  suffl> 
dent  to  sustain  a  conviction  for  a  homldde 
committed  In  the  attempt  to  perpetrate  a  fel- 
ony. Titus  V.  State.  49  N.  J.  Law,  86,  7  Atl. 
621 ;  Commonwealth  v.  Flanagan,  7  Watts  St 

5.  (Pa.)  415;  People  v.  GIblln,  115  N.  T. 
106,  21  N.  E.  1062,  4  L.  B.  A.  757;  State  v. 
Covington,  117  N.  0.  834.  23  8.  E.  337.  and 
many  others.  Num^tras  states  in  which  the 
courts  have  held  as  above  have  statutes  sim- 
ilar to  ours  in  relation  to  the  certainty  with 
whidi  the  drcumstancea  of  the  crime  shall 
be  set  forth  in  the  IndlctmenL  following 
is  a  rteumd  of  some  of  the  opinions  on  this 
point: 

In  State  t.  Foster,  136  Mo.  66S,  88  S.  W. 
721,  the  court  says: 

"The  Indictment  cbatges  that  the  murder  was 
committed  in  the  attempt  to  rob  Atwater,  but 
such  statement  was  wholly  unnecessary,  as  the 
indictment  may  be  drawn  in  common  form,  end 
then,  when  proof  is  made  that  the  homicide  was 
done  in  the  perpetration  of  a  robbery,  this  proof, 
being  made,  is  tantamount  to  that  premedita- 
tion, deliberation,  etc,  which  otherwise  are  nec- 
essary to  bo  proven,  in  order  to  constitute  mur- 
der In  tbe  Srst  degree.** 

In  Titus  V.  State,  supra,  the  Indictment 
contained  three  counts,  of  which  two  are  con- 
sidered in  tbe  opinion,  one  being: 

"And  the  grand  inquest  aforesaid,  upon  their 
oaths  aforesaid,  do  furUier  present  that  the  said 
James  J.  Titus,  on  the  said  8tb  day  of  April, 
in  tbe  year  aforesaid,  at  the  said  town  of 
Hackettstowo  aforesaid,  in  said  county,  and 
within  the  jurisdiction  aforesaid.  In  and  upon 
one  Matilda  Smitb,  in  the  peace  of  Ood  and  tills 
state  then  and  there  btdng,  did  commit  rape, 
*  *  *  and  in  committiog  rape  in  and  upon 
her,  the  said  Matilda  Smith,  did  kill  the  said 
Matilda  Smith,"  etc 

This  count  was  held  bad.  Another  count 
read  as  follows: 

"In  and  upon  one  Matilda  Smith,  in  the  peace, 
etc..  did  make  an  assault,  and  her,  the  said  Ma- 
tilda Smith,  then  and  there  feloniously,  willfully 
and  of  his  malice  aforethought,  did  kiU  and  mur- 
der, contrary,"  etc. 

Prom  the  opinion  I  quote  as  follows: 
"At  the  trial  the  jury  was  instructed  that  If  it 
appeared. that  the  killing  was  perpetrated  by  the 
defendant  in  committing,  or  in  attempting  to 
commit,  a  rape  upon  tbe  woman,  he  should  be 
found  guilty  of  murder  In  the  trit  degree,  with- 
out reference  to  the  question  whether  snch  kill- 
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ioff  wu  wDlfol  or  QnlnteDtloDBt  Tin  positloii 
of  the  GonnBel  of  the  defendant  upon  the  point 
ia  that  as  there  is  no  spedtl  connt  cbarcins 
thst  the  death  of  the  woman  occurred  in  the  at- 
tempt to  commit  or  in  the  commission  of  a 
rape  upon  her,  the  law  vUl  not  permit  such  fact 
to  be  prored  for  the  purpose  of  aggravatins  the 
killing,  if  It  was  unintentfonal.  Into  the  crime  of 
murder  in  the  first  degree.  This  contention  is 
based  upon  the  sixty-eighth  section  of  the 
Crimes  Act,  which  declares  that,  'All  murder 
that  shall  be  perpetrated  by  means  of  poison,  or 
by  lying  in  wait,  or  by  any  other  kind  of  will- 
ful, deliberate,  and  premeditated  killing,  or  which 
shall  be  committed  in  perpetrating  or  attempting 
to  perpetrate  any  arson,  rape,  etc.>  shall  be  deem- 
ed murder  in  the  first  degree  and  that  all  other 
kinds  of  murder  shall  be  murder  in  the  second 
degree.*  The  argument  urged  in  support  of  the 
position  that  s  special  count  was  indispensable 
whenever  the  state  relied  on  any  of  the  vtatn- 
tory  particulars  connected  with  the  killing  to 
Intensify  such  killing  Into  murder,  was  that,  as 
the  act  created  and  defined  the  offense,  every  con- 
stituent of  the  crime  embraced  in  such  definition 
must  be  stated  in  the  indictment  But  this  prop- 
osition cannot  be  sustained,  for  It  has  been  con- 
clusiTely  settled  by  the  Court  of  Errors  In  this 
state,  in  the  case  of  Graves  v.  State,  45  N.  J. 
Law,  205 :  Id.,  358  [46  Am.  Rep.  778] ;  that  the 
section  relied  on  did  not  create  any  new  crimes 
hat  *merel7  made  a  distinction,  nith  a  view  to  a 
difference  in  the  punishment,  between  the  most 
heinous  and  the  less  aggravated  grades  of  the 
crime  of  murder,'  This  decided  case  seems  to 
us  directly  in  point  for  in  that  instance,  the 
indictment  being  in  the  abbreviated  form  given 
by  the  statute,  it  was  insisted  that  as  snch  form 
did  not  embody  the  statement  that  the  alleged 
killing  was  'willful,  deliberate  and  premeditated,' 
the  pleading  was  insufficient,  as  it  did  not  appear 
that  murder,  within  the  statutory  definition  of 
the  crime,  had  been  committed.  The  objection 
was  overruled  and  the  indictment  was  sustained, 
and  it  is  obvious  that  if  it  be  not  necetjsary  to 
set  out  in  the  count  that  the  alleged  killing  was 
'willful,  deliberate  and  premeditated,'  which  ia 
one  of  the  categories  of  murder  mentioned  in  the 
section,  it  cannot  be  nece^isary  to  show  that  the 
killing  was  in  the  commission  of  a  rape,  which 
is  another  of  the  categories  of  the  same  section." 

In  the  case  of  State  v.  Averill,  85  Vt  115, 
81  Att.  461,  Ann.  Gas.  1914B,  1005,  defendant 
(called  respondent  in  the  opinion)  was  indict- 
ed for  murder  in  the  first  degree.  Defend- 
ant objected  to  an  instmction  upon  Involun- 
tary manslaughter.    The  court  says; 

"  'A  lawful  act  done  in  an  unlawful  or  negli- 
gent manner,  is  In  law  an  unlawful  act*  (State  v. 
Dorsey,  118  Ind.  167,  20  N.  B.  779,  10  Am.  St 
Rep.  ill) ;  and  we  think  the  testimony  given  by 
the  respondent  tended  to  show  that  the  shooting, 
though  unintoDtionally  done,  was  the  result  of 
n^ligence  by  her  in  handling  the  gun,  indicat- 
ing on  her  part  a  carelessness  or  recklessness  in- 
compatible with  a  proper  regard  for  human  life, 
which,  if  established,  would  in  law  render  her 

fuilty  of  involuntary  manslaughter.  •  »  • 
f  an  indictment  so  dri^wn  sufficiently  informs 
the  accused  of  the  cause  and  nature  of  the  accu- 
sation against  him  for  murder.  It  must  follow 
that  it  sufficiently  informs  him  of  the  cause  and 
nature  of  any  offense  included  within  that  of 
murder,  for  the  greater  contains  the  les&" 

Elsewhere  in  the  same  opinion  is  found  the 
followlDg  statement: 

"Thus  it  was  established  at  common  law,  that 
a  person  indicted  for  the  murder  of  another  up- 
on malice  prepense  may  he  found  guilty  of  man- 
daughter,  because  it  docs  not  differ  in  kind  or 
natuia  of  the  offense,  hut  only  in  the  degree— not 


in  substance  of  the  fact,  from  murder,  bnt  only 
in  the  ensuing  drcnmstaaces.  a  variance  as  to 
which  does  not  hart  the  verdict** 

T^  conrt  held  In  the  case  of  People  t. 
Peame.  118  Cal.  154,  60  Pac.  876: 

"The  indictment  cbatfed  that  the  defmdant 
'did  deUberately.  wiUftmy.  and  nnlawfullv  UD 

one  Ellen  Dogan.*  The  evidence  indicated  that 
the  killing  was  not  done  deUberately  and  will- 
folly,  but  Accidentally  and  aniatentionally,  and 
the  jury,  taking  that  view  of  the  matter.  In  the 
light  of  the  Instmetlons  of  the  court  as  to  the 
law,  found  the  defendant  guilty  of  'involuntary 
manslaughter.*  It  is  now  insisted  that  the  in- 
dictment charges  the  crime  of  voluntary  man- 
slaughter, and  that  under  saeh  Indictment  a  ver- 
dict of  involuntaiT  manslanghter  constitutes  a 
fatal  variance.  •  •  •  This  position  is  not 
well  taken.  If  this  indictment  had  simply  charg- 
ed an  'unlawful  killing,*  without  malice,  it  would 
have  charged  the  crime  of  manslaughter  of  both 
kinds,  voluntary  and  involuntary.  •  •  •  Yet 
it  has  always  been  held  that  upon  an  Indictment 
charging  murder,  a  conviction  for  roanslanghter 
was  proper.  In  other  words,  when  an  indict- 
ment charges  murder,  it  also  charges  manslaugh- 
ter. An  indictment  laid  for  mnrder  charges  an 
intentional  killing;  yet  nnder  the  criminal  prac- 
tice and  procedure  in  this  state,  there  is  no  doubt 
but  that  a  verdict  of  involuntary  mauslauf^hter 
would  find  support  In  such  a  pleading.  This  is 
so  because  involuntary  manslaughter  is  the  'un- 
lawful killing  of  a  human  bdng,'  and  such 
crime  Is  always  indnded  in  *   *   *  murder." 

In  Tbarp  t.  State.  09  Aik.  18S,  137  S.  W. 
1007,  the  court  gave  this  instmction: 

'•The  jury  cannot  convict  of  murder  unless  the 
evidence  shows  a  killing  in  the  manner  mentioned 
in  the  indictment  but  may  convict  of  a  lower 
degree  of  homicide,  if  the  evidence  warrants  a 
conviction  for  a  lower  degree,  whether  the  kilUng 
was  done  in  the  manner  mentioned  in  the  indict- 
ment or  not'* 

The  Jury  found  defendant  gull^  of  invol- 
untaiy  manslaughter,  and  the  Judgment  was 
aOSmied.  White  t.  State,  121  Ga.  191,  48  8. 
E.  941,  is  to  the  same  effect  The  case  of 
State  T.  Moore,  120  Iowa,  514,  100  N.  W.  16, 
wherein  the  Indictment  was  for  murder  and 
the  verdict  manslaughter  nnder  an  tnstnic- 
tlfHi  by  the  court  as  to  gross  negligence,  was 
affirmed.  In  Conner  v.  Ccanmonwealth,  13 
Bn»h  (Ky.)  715,  the  court  says: 

"Both  voluntary  and  Involuntary  manslaughter 
are  included  in  the  crime  of  murder,  and  one  in- 
dicted for  murder  may  be  convicted  of  murder  or 
either  of  the  degrees  of  manslaughter.** 

In  re  Somers,  31  Nev.  631,  103  Pac.  1073. 
24  L.  R.  A.  (N.  S.)  504,  135  Am.  St  700. 
the  court  says: 

"While  we  are  duly  impressed  with  the  fact 
that  involuntary  manslaughter  does  not  contain 
the  same  heinous  ingredients  necessary  to  make 
up  the  crime  of  murder  In  the  first  or  second 
degree,  or  of  voluntary  manslaughter,  yet  we  are 
clearly  of  the  opinion  that,  it  being  an  unlaw- 
ful transgression  of  the  law  against  homicide,  it 
may  properly  be  considered  a  lesser  degree  of 
homicide,  and  that  a  jury  *  •  *  may  prop- 
erly return  in  proper  cases  a  verdict  of  involun- 
tary manslaughter."  State  T.  Tucker,  86  S.  C 
211,  68  S.  E.  623. 

In  State  v.  Whitney,  54  Or.  438,  102  Pac. 
288,  the  defendant  was  indicted  for  man- 
slaughter under  section  1808,  U  O.  L.,  referred 
to  in  the  opinion  as  section  1746,  B.  &  c. 
That  portion  of  the  charge  in  tlw  indictment 
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irtildi  was  deemed  material  by  the  court  al- 
leged tbat  the  defoidant  "did  feloniously  and 
Tcdnntarily  kUl  one  Mabel  Wlrtz  by  volun- 
tarily giving  and  administering  onto  her,  the 
laid  Mabel  Wlrtz,  on  the  14th  day  of  March, 
1808,  in  Uie  said  oonnty  and  state,  one  snp- 
poattory  mitfllning  bidilorlde  of  mercary,** 
ete.  Mr.  Justice  EaUn,  In  discussing  tba 
case,  says: 

**It  becomes  Important  to  determine  whether 
it  does  state  acts  cooBtitutinK  involuntary  man- 
siaughter.  The  allegation  in  the  indictment  is 
'By  voluntarily  givine  and  administerinc  onto 
her,  the  said  Mabel  Wirtz,  on  the  14th  day  of 
March,  190S,  in  said  county  and  state,  one  sap- 
pository  containing  bichloride  of  mercury,  a 
deadly  poison,  from  the  effects  of  which  deadly 
poison,  so  given  and  admiuistorod,  she,  the  said 
Maiwl  Wirtz,  became  mortally  sick,  •  «  * 
and  died.'  This  allpgation  does  not  state  facts 
disclosing  an  unlawful  act,  or  a  lawful  act  done 
without  due  caution  and  circa mBpnction,  or  any 
act  of  criminality.  It  is  not  necessary  to  alicRe 
malice  or  intent  to  kill.  The  criminal  element 
consists  in  doing  the  unlawful  act,  without  any 
tofntion  to  take  the  life  of  decedent,  or  do  her 
great  bodHy  harm.  It  is  therefor©  necessary 
that  the  indictment  disclose  tbat  the  act  caus- 
ing death  was  an  unlawful  act.  *  •  ♦  Coun- 
sel for  the  state  in  his  brief  cites  authorities  to 
the  effect  that  poison  negligently  administered, 
or  administered  with  an  evil  purpose,  in  the 
e^'ent  death  follows,  is  manslaughter.  How- 
ever, it  is  not  alleged  that  the  poison  was  admin- 
Ist^ed  without  due  caution  or  circumspection, 
nor  ia  an  e^  purpose  alleged,  and  therefore 
these  authorities  do  not  aid  the  state.  Where 
the  charge  ia  murder  by  poisoning,  as  Is  tJie  case 
bi  some  anthorlties  cited,  the  indictment  charg- 
es an  intent  to  murder,  thus  disclosing  an  un- 
lawful act,  or  evil  purpose,  and  will  support  a 
verdict  of  involuntary  manslmighter  under  sec- 
tion 1746.  B.  *  C.  Comp.  This  was  expressly 
held  in  State  v.  Ellsworth.  30  Or.  145.  47  Pac. 
190.  but  in  the  present  case  the  indictment  is 
coofiaed  to  a  charge  of  a  violation  of  section 
1746,  widioat  alleging  an  unlawfol  act** 

In  Hie  case  of  State  v.  Ellsworth,  dtod  In 
die  abore  excerpt,  the  charge  tn  the  indict- 
ment was  murder  by  poisoning,  and  this  court 
held  tbat  under  such  an  Indictment  the  court 
could  properly  instruct  the  Jury  that  they 
might  return  a  verdict  of  Involuntary  man- 
slaughter caused  by  culpable  negligence.  The 
authorities  above  dted  indicate  that  where 
the  iodlctment  charges  murder  and  the  proof 
shows  an  unlawful,  involuntary  killing,  the 
defendant  may  be  convicted  of  such  grade 
of  felonioos  homicide  as  the  evidence  seem^j 
to  warrant. 

[5. 8]  Another  reason  why  the  case  at  bar 
should  be  distinguished  from  the  Michigan 
case  is  that  an  Indictment  in  this  state  is 
good  as  to  the  means  by  which  the  ofCcnse 
was  perpetrated  If  It  shall  appear  from  the 
evidence  that  such  means  were  unknown  to 
the  grand  Jury.  This  form  of  indictment  Is 
sanctioned  by  our  Code.   See  form  No.  1,  p. 

1010,  vol.  1,  U  O.  U.  and  forms  5  and  6,  p. 

1011,  Id.;  Blsbop's  Gr.  Procednrc,  M  495. 
K>3;  Waggoner  v.  State,  155  Ind.  341,  68 
K.  E.  190,  80  Am.  St  Rep.  237;  Edmonds  v. 
State,  84  Ark.  720.  In  the  latter  caae  It  is 
Slid: 


'^o  doubt  the  mode  or  Instrument  of  death. 
If  known  to  the  grand  jury,  or  if  It  can  be  aacer- 
tained  by  them,  ahould  be  alleged  in  the  Indict- 
ment. •  •  •  But  this  rule  must  not  be  car- 
ried BO  tar  as  to  furnish  a  shield  from  punish- 
ment, where  It  la  plain  that  a  crime  has  been 
committed.  *  *  *  It  wHl  be  wem  from  the 
evidence  In  this  case  that  if  the  means  of  death 
could  not  have  be«i  so  alleged,  the  crime  might 
have  gone  nnpnnlshed." 

So  here.  It  la  condndTely  proved  that  tlie 
defendant  lured  this  poor.  15  year  old  dilld 
Into  a  bam  mnote  from  hnman  habitation, 
and  tbat  he  tither  nmrdered  her  oatright, 
or.  In  an  attempt  to  produce  an  abortion  to 
protect  himself  from  the  consequences  of  his 
own  lust,  so  dealt  irtth  her  as  to  bring  about 
her  death.  The  evidence  was  such  that  rea- 
sonable men.  while  they  might  agree  as  to 
the  fiict  that  an  unlawful  homicide  had  bem 
committed  (and  I  cannot  see  how  reastmable 
men  could  come  to  any  other  c<mclnslon). 
might  well  differ  as  to  the  means  by  which, 
or  the  Intent  with  which,  the  offense  was 
committed.  Under  such  circumstances  It  was 
eminently  proper  for  the  grand  jnry  to  charge 
that  it  was  committed  by  means  to  the  grand 
jury  uukuown. 

There  Is  a  further  reason  why  it  was  nn- 
necessary  to  charge  that  the  offense  was  com- 
mitted in  an  attempt  to  produce  an  abortloiv 
and  that  Is  this:  In  my  judgment  the  stat- 
ute was  directed  at  that  class  of  abortions 
only  wherein  the  actual  consent  of  the  wo- 
man, as  distinguished  from  legal  consent,  Is 
obtained.  I  take  It  that  If  a  person  should 
fordbly  seize  a  woman  and  attempt  against 
her  consent  to  produce  an  abortion  upon  her, 
or  should  secretly  with  the  same  design  in- 
troduce drugs  into  her  food,  and  by  reason  of 
either  of  these  attempts  the  woman  should 
be  killed,  section  1900  of  the  Code  would  not 
apply,  but  that  he  would  be  guilty  under 
section  1S05  or  section  ISOS,  as.  the  facts 
might  appear.  The  deceased,  a  poor,  moth- 
erless child  of  15,  was  Incapable  of  consent- 
ing to  an  assault  upon  herself,  or  upon  her 
unborn  child.  It  ia  sickenkig  to  speak  of 
her  consenting  to  the  act.  It  was  as  much  a 
forcible  act  as  though  some  scoundrel  bad 
met  her  upon  the  road,  and,  knowing  her  con- 
dition, bad  seized  her,  and  In  the  attempt 
forcibly  to  bring  about  a  miscarriage  had 
killed  her.  I  am  aware  of  the  common-law 
rule  in  regard  to  rape  and  the  defilement  of 
children,  but  those  were  exceptions  to  the 
general  rule  in  regard  to  consent  which,  for- 
tunately, an  Improved  sense  of  decency  has 
removed  by  statute,  and  which  should  not  be 
extended  beyond  the  limits  fixed  by  a  genera- 
tion less  scrupulous  than  ours  tai  regard  to 
the  chastity  of  dilldren.  Upon  ttie  whole  I 
am  of  the  opinion  that  the  offense  la  Indnded 
in  that  class  of  manslaughters  by  violence 
that  are  embraced  by  the  general  charge  of 
mnrder. 

[7]  It  is  urged  that,  conceding  that  man- 
slaughter committed  In  produdng  an  abortlcm 
can  properly  be  considered  in  a  caae  where 
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the  ,liidietmait  charges  murder,  the  chai^ 
of  ih&  oourt  In  this  instance  was  erroneous 
because  the  court  failed  to  point  out  the  ex- 
ceptions meottoned  In  the  statute.  If  there 
was  error  In  this  respect.  It  was  harmless, 
because  there  was  not  the  slightest  testimony 
that  the  operation  was  necessary  to  preserve 
the  life  of  the  mother  or  the  chUd.  On  the 
contrary,  the  evidence  indicated  that  It  was 
wholly  unnecessary,  and  that,  if  performed 
at  all,  it  was  for  the  base  and  sordid  purpose 
of  enabling  defendant  to  escape  the  coose- 
qnences  of  his  own  unlawful  act;  but  there 
was  no  error.  AVhere  there  Is  no  testimony 
whatever  to  bring  a  case  within>  an  excep- 
tion  lo  the  statute,  the  court  Is  not  required 
to  charge  in  relation  to  such  exception.  This 
exact  question  arose  in  the  case  of  Weed  v. 
People,  56  N.  Y.  62S.  The  opinion  Is  short, 
and  we  give  It  In  full: 

"Plaiotig  in  error  was  indicted  for.procurins 
an  abortion,  by  administering  drugs  causing  the 
death  of  the  mother.  The  questions  above  stat- 
ed were  raised  upon  the  trial,  and  were  disposed 
of  as  there  stated.  The  court  charged,  among 
other  tilings,  that  if  the  jury  found  an  abortion 
had  been  committed  upcm  deceased,  or  an  at- 
tempt bad  been  made  caasing  her  death,  and 
that  the  prisoner  was  connected  with  iL  they 
most  convict.  This  was  excepted  to.  It  was 
insisted  tliat  the  charge  was  erroneous,  as  the 
jury  were  instructed  to  convict,  notwithstand- 
ing  they  found  that  the  production  of  the  mis- 
carriage was  necessary  to  preserve  the  life  of 
the  deceased,  in  which  case  it  was  not  cnminal. 
Held,  that  the  charge  was  proper,  as  the  evi- 
dence showed  clearly  the  absence  of  any  neces- 
sity, and  no  evidence  whatever  was  given  tend- 
ing to  show  such  a  necessity,  and  that  there- 
fore there  was  nothing  warranting  the  submis- 
sion of  that  question  to.  the  jury." 

^ror  Is  predicated  upon  the  refusal  of  the 
court  to  permit  an  inspection  of  the  feet  of 
the  horse  which  the  state  claimed  was  ridden 
by  the  defendant  on  the  night  of  the  homi- 
cide, and  also  upon  the  refusal  of  the  court 
to  permit  evidence  of  the  declarations  of 
third  parties,  tending  to  show  that  they  had 
■  committed  the  homicide.  We  all  concur  with 
Mr.  Justice  BURNETT  In  holding  that  there 
was  no  reversible  error  In  either  ruling. 

For  the  reasons  stated  by  Mr.  Justice  HAR- 
RIS we  are  of  the  opinion  tiiat  there  was  no 
error  In  the  admission  of  the  testimony  of 
Mabel  Barton  as  to  statements  made  to  her 
by  deceased  on  the  evening  preceding  the 
homicide. 

We  also  concur  with  Mr.  Justice  HARRIS 
In  holding  that  the  evidence  as  to  the  corpus 
delicti  was  competent  and  suffldent. 

The  judgment  of  the  circuit  court  la  thero- 
fore  affirmed. 

HARRIS,  J.  (concurring).  [8]  The  scene 
of  the  tragedy  as  told  by  the  record  is  laid 
In  Cow  Creeli  Valley.  The  places  to  be  kept 
in  mind  are  the  Famam  and  Morgan  ref^i- 
dences  and  the  Beamer  barn.  The  defend- 
ant lived  with  his  parents,  a  sister,  and  a 
brother,  Lester  Farnam,  on  a  farm  about  1:^ 
miles  east  of  the  town  of  Glendale.  Edna 
kf organ  resided  with  her  father  and  a  youngs 


er  idster.  Esther  Morgan,  on  a  farm  about  5 
miles  west  of  the  Farnam  place,  and  about  7 
miles  east  of  Glendale.  The  Beemer  bam 
is  located  about  three-quarters  of  a  mile  west 
of  the  Morgan  home,  or  about  6%  miles  west 
of  the  Farnam  place.  A  public  road  runs 
past  the  Famam  house,  extends  west  down 
the  valley  by  the  Morgan  residence,  and  then 
continues  on  past  the  Beamer  bam  to  Glen- 
dale. Tbe  Beamer  bam  was  located  about 
60  feet  south  of  the  road.  The  buUding  had 
been  erected  for  a  dwelling  house,  and  after- 
wards converted  Into  a  barn.  The  t>am  may 
be  described  as  having  a  main  part  and  a 
shed,  with  the  main  part  facing  the  road  and 
the  shed  In  the  rear.  When  the  main  part 
was  changed  from  a  dwelling  house  to  a 
bam  the  ceilings  and  partitions  were  talten 
out,  so  that  there  was  no  loft.  Hay  was 
bept  In  the  main  part,  and  on  December  8, 
seven  or  eight  tons  were  spread  on  the  floor 
to  a  depth  of  between  3  and  4  feet.  Tbe 
southwest  half  of  the  shed  was  used  for 
cows,  while  horses  were  kept  In  the  south- 
east portion.  There  were  only  two  entrances 
to  the  bam.  One  was  on  the  west  side  close 
to  the  south  comer,  and  opened  Into  the  place 
where  the  cows  were  kept,  and  the  other  en- 
trance was  on  the  east  side  and  led  to  the 
horses.  A  person  could  reach  the  main  part 
by  entering  either  one  of  the  two  doors.  On 
the  night  of  December  8th,  the  eutranoe  to 
the  horsee  had  two  bars  across  It,  so  as  to 
prevent  the  horses  from  getting  out,  but  the 
other  door  was  left  open,  so  that  the  cows 
could  come  and  go. 

'  About  half  past  1  o'clock  on  the  morning 
of  December  9,  1914,  H.  H.  Beamer,  whose 
residence  is  720  feet  from  the  bam,  discover- 
ed that  his  barn  was  on  Are.   He  went  down 
to  the  bam,  and  "stayed  until  it  fell  out.  and 
burned  down  pretty  well.  Just  like  a  pile  of 
hay  burning."    Beamer  and  four  other  per- 
sons who  were  at  the  bara  then  went  to  bed 
again.     About  7  o'clock  In  the  morning 
Beamer  returned  to  the  fire  and  "saw  the  re- 
mains of  a  body  in  the  ashes,  still  hurntDg.** 
The  neighbors  were  Immediately  notified, 
and  appeared  upon  the  scene,  and  they  th^ 
"saw  It  was  the  body  of  a  lady,"  because 
"there  was  some  hairpins  laying  right  across, 
kind  of  back  of  the  skull.    There  was  two 
right  along  here,  and  there  was  one  long  cor- 
set stay,  and  one  or  two  small  ones  curled 
up  next  to  the  long  one,  and  then  there  was 
some  more  laying  right  side  of  it."   The.  re- 
mains were  found  lying  next  to  a  sUl,  and 
body  was  permitted  to  bum  until  about  10 
o'clock  that  morning  when,  acting  on  the  ad- 
vice of  the  coroner,  the  flre  was  extinguish- 
ed with  water.    When  the  flre  started,  the 
body  was  evidently  on  the  hay  inside  tbe 
main  part  of  the  bara,  because  the  remains 
were  found  at  a  place  which  would  have  been 
near  the  south  side,  but  within  the  main  part 
of  tile  barn.  The  arms  and  the  l^s  were,  for 
the  most  part,  consumed  by  the  fire,  and 
while  tbe  body  had  been  burned  iMffwd  ree* 
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ogplHoD,  there  was  ydt  enonifh  left  IndnUta- 
U7  to  estabU«h  that  It  was  the  <^aiTed, 
bnTned,  and  baked  renmant  of  a  once  female 
bnman  being.  Between  the  thighs,  and  to 
Bome  extmit  protected  by  them  and  the  lower 
parts  of  the  body  from  ttie  fire,  lay  a  fetus, 
^ch  the  medical  men  said  had  reached 
aboDt  tJlie  fifth  month  of  Its  development 
Xhe  Terdkt  ixt  the  jury  was  evidently  predi- 
cated upon  the  theory  that  the  death  of  Bd- 
na  Morgan  resulted  from  an  abortion  pro- 
duced by  the  def ^dant 

At  the  very  outset  the  defendaift  contends 
that  "there  Is  no  proof  of  the  corpus  delicti 
from  which  the  court  or  the  Jury  can  say 
Oiat  the  body  found  In  Beamer's  bam  was 
the  body  <tf  the  mi^uHng  girl  at  all,"  and,  fur- 
tber,  ttiat  "there  Is  not  me  circumstance 
fnan  wfaidi  it  can  be  said  that  defendant 
caused  the  death  of  Edna  Morgan  at  all.  In 
the  commission  of  an  unlawful  act  or  others 
wise."  It  therefore  becomes  necessary  to  ex- 
amine the  evidence  which  was  submitted  to 
the  Jury.  ' 

A  motive  can  be  ascribed  to  Boy  Famam 
whidi  would  have  been  more  relentlessly 
pursuing  and  more  fearfully  pressing  upon 
him  than  upon  any  other  living  person.  Boy 
Famam  Is  an  unmarried  man,  and  was  about 
23  years  of  age.  Edna  Morgan  would  have 
been  15  years  old  ou  December  9, 1914.  Their 
acquaintance  with  each  other  dated  from 
about  Christmas,  1913 ;  acquaintanceship 
grew  into  friendship,  and  friendsUp  appar- 
ently ripened  into  love;  for,  commencing 
with  the  latter  part  of  June  or  the  first  part 
of  July,  no  other  boy  or  young  man  escorted 
Edna  Morgan  to  dances,  parties,  and  literary 
entertainments  except  Roy  Famam.  The  de- 
fendant admitted  that  so  far  as  he  knew  he 
was  the  only  person  who  kept  company  with 
Edna  Morgan.  She  was  a  frequent  visitor 
at  the  Famam  house.  It  was  not  unusual 
for  her  to  be  there  as  often  as  two  or  three 
times  a  week,  and  the  longest  period  between 
her  visits  was  about  three  weeks.  More 
than  once  she  remained  at  the  Famam  home 
overnight,  and  the  next  day  was  taken  home 
by  Roy.  On  the  Saturday  preceding  the  day 
of  her  disappearance  she  stayed  overnight 
with  the  Famam  family,  and  was  escorted 
home  the  next  evening  by  the  def^dant  J. 
J.  Folloclc  testified  that  in  the  latter  half 
of  June,  1914,  he  saw  the  defendant  and 
Edna  come  out  of  0ie  Morgan  bam,  and  ob- 
served Boy  "brushing  her  clothing  and  her 
hair."  Ira  Lewis  said  that  on  the  night  of 
July  1,  1914,  between  11  and  12  o'clock  he 
saw  the  defendant  and  Edna  in  a  compromis- 
ing position.  Bice  Wilson  and  George  Bar- 
ton testified  that  on  November  8th,  they  saw 
Boy  and  the  girl  In  an  unmistakable  position. 
In  September,  1914,  Mrs.  Ella  McGee  made 
a  one-piece  gingham  dress  for  Bdna  with  the 
waist  and  skirt  sewed  together,  but  so  cod- 
Btmcted  tliat  a  belt  could  be  worn  if  desired. 
Mrs.  McGee  found  the  waist  measurement 


to  be  36  Incaies,  and  made  a  hAt  28  Inches 
long,  80'  that  it  had  a  2-indi  lap.  This  wit- 
ness testified  that  when  taking  the  measure- 
ment for  the  dress  she  notlcdd  the  develop- 
ment of  the  bnst,  *^Te  tiban  I  had  noticed 
her  befinre.'  I  remailrad  about  it"  Edna 
wore  this  belt  only  a  few  times,  and  soon  dis- 
carded It  Margaret  Wila<m  called  at  ttie 
Morgan  home  on  the  afternoon  of  December 
8th,  and,  having  notloed  the  belt  on  the  tables 
picked  it  np  and  tried  It  ou  -Edna,  and  found 
It  to  be  cff  8  Indies  too  short  Her  father, 
B.  VL  Morgan,  stated  that  Edna  had  not  gone 
to  basket-ball  games  for  inrobably  a  month 
prior  to  her  disappearance.  Mrs.  Emma 
Herald  told  th&  Jury  that  a  few  days  be- 
fwe  Thanlwgiving  she  noticed  that  the  girl 
*^ooked  too  large  to  be  normal,"  and  that 
the  Impression  made  iqwn  her  was  so  stnmg 
that  she  spoke  to  her  bnsband  about  her  sns- 
iddons.  Yema  McGee  explained  some  oh- 
servatlcms  which  she  made  at  a  basket-ball 
game  about  a  month  prior  to  December.  Hel- 
en Ferbrache  and  Margaret  Wilson  stated 
that  Edna  had  worn  a  certain  shwt  blue 
coat  to  school,  and  that  they  had  not  seoi 
her  with  the  coat  off  In  school  for  a  long 
time.  There  was  ample  evidence  to  warrant 
the  jury  in  believing  that  Edna  Morgan  was 
pregnant,  and  that  Roy  Famam  was  the 
author  of  her  condition. 

Edna  Morgan  was  home  in  the  sitting  room 
during  the  evening  of  December  8th,  until 
about  10  o'clock,  when,  according  to  the  testi- 
mony of  her  father,  he  saw  her  alive  for  the 
last  time  as  she  left  that  room  and  stepped 
out  into  the  hall.  The  father  does  not  know 
whether  she  went  upstairs  to  the  bedroom 
which  she  occupied  with  her  sister,  although 
be  supposed  at  the  time  she  was  going  to 
bed.  Esther  Morgan  retired  about  8:30  and 
never  saw  Edna  alive  after  that  time.  The 
next  morning  the  father  and  Esther  arose  at 
the  usual  hour,  and  it  was  discovered  that 
l^dna  was  missing.  When  Edna  left  the  sit- 
ting room  a  cap  and  a  raincoat  belonging  to 
Esther  and  the  blue  short  coat  belonging  to 
Edna  were  hanging  in  that  room,  but  on  the 
morning  of  the  9tli  those  articles  were  gone. 
Three  medical  witnesses  expressed  the  <^ln- 
ion  that  the  remains  were  those  of  a  young 
person,  basing  tbelr  conclusion  on  the  ap- 
pearance of  a  wisdom  tooth,  the  condition  of 
certain  sex  organs,  and  the  upper  end  of  the 
femur.  Physicians  also  stated  that  the  ex- 
pulsion of  the  fetus  resulted  from  an  opera- 
tion with  the  band  or  an  instrument,  and 
that  death  probably  occurred  after  the  birth. 

About  8  o'clock  on  the  morning  of  the  9th, 
before  any  women  had  come  from  the  road 
to  view  the  fire,  tracks,  apparently  made  by 
a  woman,  were  discovered  leading  from  the 
center  of  the  road  abont  a  rod  east  of  a  gap 
or  bars  In  the  fence,  "right  straight  toward 
the  gap"  in  front  of  the  Beamer  barn  'in  to- 
ward" the  t)arn.  These  tracks  were  in- 
distinct except  two.  One  was  close  to  -the 
gap  or  bars,  but  within  the  right  of 
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way  of  the  road,  and  tbe  otber  was  Inside 
the  Inclosure  and  a  few  feet  from  tlie  bars, 
through  which  the  person  making  the  tracks 
had  evidently  gone.  Each  of  the  two  plain 
tracks  appeared  In  cow  manure,  ^e  im- 
prints were  made  by  a  No.  3  shoe,  and  ap- 
parently the  shoe  had  a  good  heel.  Edna 
Morgan  wore  a  No.  3  shoe,  and  the  ebo^ 
worn  by  her  that  night  were  comparatlTely 
new.  The  length  of  the  two  tracks  corre- 
8[>onded  with  the  length  of  one  of  her  old 
shoes.  Moreover,  the  very  places  where  the 
two  plain  tracks  were  found  would  Indicate 
that  the  woman  making  those  tracks  did  so 
In  the  night,  when  she  could  not  plainly  see 
where  she  was  stepping. 

On  the  15th  of  the  preceding  October  the 
father  purchased  a  corset  from  A.  H.  Rea- 
son, a  merchant  In  Glendale.  Edna  wore  this 
corset  that  night,  because  Esther  said  that 
she  could  feel  it  when  she  had  her  arms 
around  the  sister  while  playing  with  her  that 
erening.  The  corset  could  not  be  found  In 
the  Morgan  home  the  next  morning.  Corset 
stays  and  supporter  buckles  were  found  with 
the  burned  body.  A.  H.  Henson  never  car- 
ried or  sold  any  corsets  except  W.  T.  COTsets. 
Indented  on  the  supporter  buckles  used  with 
the  W.  T.  corsets  are  the  letters  and  figures: 
"Fat  11.  2.  09."  These  letters  and  figures 
appear  on  buckles  found  with  the  body,  and, 
moreover,  the  buckles  that  bad  been  in  the 
fire  were  exactly  like  those  used  on  W.  T. 
corsets.  There  are  four  supporter  buckles  on 
the  sample'  W.  T.  corset  received  In  evidence. 
Four  buckles  were  found  at  the  Beamer  bam. 
The  metallic  part  oi  three  buttons  or  grips 
used  in  connection  with  the  supporters  were 
panned  out  from  the  ashes,  and  they  were 
exactly  like  the  same  part  of  the  buttons  or 
grips  found  on  the  sample  corset ;  and,  final- 
ly, assurance  Is  made  dodbly  sure  from  the 
circumstance  that  the  two  clasps,  which  were 
found  with  the  body,  and  are  made  to  fit 
each  other  down  the  full  length  of  the  corset, 
are  the  exact  i;ounterparts  of  the  two  clasps 
OD  the  sample  corset 

On  December  8th,  Edna  wore  the  dress 
that  Mrs.  Ella  McGee  had  made  for  her  In 
September,  The  material  and  buttons  for 
that  dress  were  suiiplled  by  Edna.  Mrs.  Mc- 
Gee says  that  Edna  furnished  her  with  three 
large  old-fashioned  pearl  buttons,  which  the 
girl  said  had  been  used  by  her  mother  when 
living,  and  that  she  bad  no  other  buttons  like 
them.  Those  three  buttons  were  sewed  on 
the  skirt  of  the  gingham  dress.  The  buttons 
had  "an  oval  shaped  ring  carved"  in  them, 
and  that  is  what  caused  Mrs.  McGee  to  "take 
particular  notice  to  it"  One  whole  button 
and  some  pieces  were  taken  from  the  place 
where  the  body  lay,  and  Mrs.  McGee  testified 
that  the  whole  button  was  "exactly  like  those 
I  put  on  the  dress."  There  was  also  some 
testlmtmy  that  Edna's  front  teeth  had  been 
shortened  by  decay,  and  the  record  discloses 
■ome  evidence  tending  to  show  that  the  front 


teeth  of  the  skull  found  In  the  Beamer  bam 
were  short  Harry  Wilson  was  at  the  bam 
soon  after  the  body  was  discovered,  and  he 
saw  the  form  of  a  corpse — 
"with  the  head  lying  in  the  bam,  about  tb« 
center  of  the  bam.  She  was  Irlnc  im  her  bai^ 
and  toe  body  part  of  the  body  from  the  hips 
up  was  in  thia  direction,  and  the  corset  was 
one  side  of  it,  had  (alien  off  on  tbe  sill.  She 
was  laying  partly  on  the  sill  in  tbe  center  ot 
tbe  bam,  and  tbe  side  that  was  laying  on  thtt 
sill  was  still  burning.  The  clothing  bad  burn- 
ed away,  and  ber  form  was  lying  partly  on  the 
side;  It  lay  on  the  corsets,  and  they  burned  on 
tbe  ground,  but  on  the  other  side  they  were 
standing  up,  held  up  b^  tbe  flesh.  I  saw  aim 
the  hair  of  ber  head  lying  there,  and  the  hair- 
pins, and  I  saw  the  hones  of  the  arm,  and  her 
arms,  and  the  form  of  her  le^s.  Saw  also  that 
she  wore  fometbing  of  waterproof,  yon  could 
see  the  cuffs— her  arms  lay  this  way — and  you 
coold  see  the  cuffs  of  both  sleeves;  they  looked 
heavier  than  the  bottom  of  the  dress:  you  coiiM 
see  tbe  cnfffl,  and  three  or  four  Inches  of  the 
balance.  It  looked  like  it  had  been  waterproof 
cloth.  And  I  could  see  the  bones  of  the  arras 
laying  up  tbls  way.  And  tbe  legs  down  to  the 
feet  Utey  were  badly  burned.  Ton  could  see 
the  form  of  the  legs  and  die  form  of  the  ajma.** 

Additional  evidence  appears  in  the  record 
relative  to  the  appearance  of  tbe  ashes  left 
by  the  burning  of  the  wearing  api>arel. 
Hairpins  and  shoe  buttons  with  wire  fasten- 
ers were  found  with  the  body.  Mrs.  Florence 
Dewey  told  the  jury  that  she  was  up  tlia 
morning  of  tbe  0th  on  account  of  ber  Mck 
mother,  who  was  living  in  tbe  Eliff  house. 
810  feet  from  the  Beamer  bam;  that  she 
stepped  out  on  tbe  front  port^  to  observe  the 
condition  of  the  weather,  and  noticed  a  Iteht 
In  the  Beamer  bam,  and  "as  I  turned  to  go 
into  tbe  house,  *  *  *  I  saw  tix6  reflec- 
tion ;  I  knew  the  barn  was  afire,  and  when  I 
walked  a  step  or  two,  and  went  Into  the 
door,  •  •  •  I  6topi)ed  to  look  back 
through  to  the  fire,  and  as  I  did  so  I  heard 
a  gun  shot  at  that  bam.  Some  small  calibre 
gun."  Undemeatta  the  body  Harry  Wilson 
found  "three  pieces  of  flat  lead ;  it  bad  melt- 
ed and  run  into  the  crevices." 

Testimony  concerning  oU  of  tansy,  lofirwood 
tea,  echinacea,  a  shoe  track,  and  horse  tmcka 
are  largely  relied  upon  to  connect  tbe  de- 
fendant with  tbe  deatl^  of  the  glrL  Evidence 
concerning  a  letter  written  by  tbe  defendant 
and  received  by  the  deceased  was  an  Import- 
ant  feature  of  the  trial.  Oil  of  tansy  la  a 
poison  and  an  abortive  agent  Logwood  tea 
Is  poisonous.  Echinacea  is,  used  as  a  blood 
medicine  and  to  treat  blood  poisoning.  Dr. 
D.  A.  Forbes  of  Canyonville  says  that  the 
defendant  came  to  him  on  September  2,  1814, 
and  told  him: 

"That  be  had  a  cousin,  a  young  lady  who  had 
been  out  with  a  young  man,  uod  she  Lad  gotten 
into  trouble,  and  wanted  to  know  if  1  would 
take  the  ease,  and  I  told  bim  1  would  at  term. 
That  is  the  expiration  of  tbe  period  of  gestation. 
He  wanted  to  know  If  I  could  not  do  some- 
tiling  before  that  time— they  did  not  want  to 
let  the  case  run — and  I  questioned  bim  with  re- 
gard to  the  time,  and  he  said  It  was  two  mouths, 
and  I  told  him  it  was  not  my  practice  at  all  to 
Interfere  with  anything  ot  uiat  kind.  And  he 
wanted  to  know  of  me,  when  he  found  that  Z 
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would  not  take  tbe  ease  at  bH,  he  wanted  to 
know  what  I  could  advise,  aad  I  told  him  I 
would  not  advise  anything,  to  b^rin  witlL  and 
be  asked  me  then  with  regard  to  some  drugs, 
and  I  toM  him  that  anything  that  he  could  UH 
in  that  line  was  of  a  poiwuicnia  nator^  ana  Z 
would  advise  him  to  not  fool  with  it** 

The  defendant  also  sp<Ae  to  Dr.  Forbes 
about  tbe  use  of  oil  of  tansy  witb  cattle,  and 
Inquired  about  using  logwood  tea  and  <^1  of 
tansy.  H.  B.  Jeffries  gave  some  extract  of 
logwood  chips  to  the  defendant,  who  said 
that  he  wanted  It  for  a  girl,  explaining  the 
reason.  About  three  days  afterwards  Roy 
secured  more  extract  of  logwood  chips,  aud 
at  that  time  UAA  Je'ffrles  that; 

"He  had  inquired  of  a  doctor  in  Canyonville 
If  that  stuff  was  any  good  or  not,  and  the  doctor 
ti^d  him  that  tbe  stuff  was  poison,  and  any 
poison  would  do  that,  and  to  be  careful."  Roy 
subsequently  told  the  witness  that  the  "staff  is 
no  good." 

In  September,  1914,  the  defendant  asked 
J.  B.  (yNell,  a  druggist  In  Canyonvllle,  for 
00  of  tansy,  but  the  latter  had  none.  On 
September  6,  1914,  and  again  on  September 
20th  following,  B.  L  Darby  sold  oil  of  tansy 
to  Koy  Famam.  On  December  10th,  a  bottle 
labeled  echinacea  and  a  bottle  containing  oil 
of  tansy  were  found  in  the  Morgan  home 
In  a  bureau  drawer  used  by  Edna.  The  aber- 
Iff  testlfled  that  he  exhibited  the  oil  of  tansy 
bottle  to  the  defendant,  and  the  latter  "said 
he  got  It  at  Darby's  drug  store  In  aiendale." 
Mrs,  Famam  stated  that  "we  had  a  bottle  just 
exactly  like  this"  bottle  of  echinacea.  R.  M. 
Morgan  testified  tbat  he  had  never  had  oil 
of  tansy  or  echinacea  about  the  house.  The 
defendant  admitted  upon  the  witness  stand 
tbat  he  was  getting  the  extract  of  logwood 
<diip8  for  tbe  purpose  of  an  abortion,  but 
claimed  tliat  be  was  getting  them  for  another 
man. 

^nilrteen  boards  fell  out  of  the  gable  end  of 
the  abed  where  tbe  cows  were  kept,  and 
were  not  consumed  by  the  Ore,  but  lay  upon 
the  groand  undisturbed  until  turned  over 
in  the  search  for  tracks.  A  ahoe  print  was 
fotmd  in  the  mud  about  S  feet  trom  the  en- 
trance on  tbe  west  side  of  tbe  bam,  and  in- 
dicated tbat  the  person  who  made  the  track 
liad  stepped  out  of  that  entrance.  This  track 
<x>rresponded  in  every  particular  with  a 
shoe  worn  by  Roy  Famam  on  December  8th. 
Large  corrugated  hob  naUs  had  been  driven 
into  the  sole  of  his  shoe,  and  a  single  row  of 
small  nails  appeared  around  the  edge  of  tbe 
sole.  Similar  hobnails,  as  well  as  small  nails, 
had  been  driven  in  tbe  heel  of  tbe  shoe. 
The  track  revealed  tbe  same  row  of  amall 
natls.  and  plsinly  showed  tbe  imprints  made 
by  the  hobnails.  Measurements  were  made 
of  the  spaces  i>etween  the  nails  in  the  track, 
and  those  measiuements  correspond  exact- 
ly with  tbe  same  spaces  between  correspond- 
ing nails  found  In  the  shoe.  Additional,  but 
indistinct,  tracks  were  found,  indicating  that 
the  same  person  bad  gone  out  to  the  fence 
and  across  to  tbe  north  side  of  the  road.  A 


horse  had  been  tied  on  a  bill  north  of  the 
road. 

It  will  be  rem^bered  that  the  tracks  made 
by  a  woman  led  from  a  point  about  <me  zod 
east  of  the  bars  In  tnmt  of  Ibe  bam.  Oom- 
mendng  at  tbis  point  tracks  made  by  a  horse 
were  found  leading  along  the  north  side  of 
the  road  a  short  distance  and  then  up  a  bill 
to  a  place  In  tbe  ,brash  about  180  feet  from 
the  road.  There  were  indications  showing 
that  the  horse  had  been  tied  to  an  oak  sap- 
ling, and  had  stood  there  for  an  hour  or  two. 
There  was  a  ring  around  the  sapling  showing 
that  the  rough  bark  had-  been  rubbed  as 
though  by  a  rope  tied  around  It.  Black  hair 
was  found  on  the  tree,  and  also  on  a  tree 
Immediately  behind  the  prints  made  by  tbe 
hind  feet  Some  rope  fiber  was  picked  up  at 
the  foot  of  the  tree,  to  which  the  horse  bad 
evidently  been  tied.  At  aboat  8:80  on  tbe 
morning  of  the  9th,  Roy  appeared  at  the 
scene  of  tbe  fire,  riding  a  blade  mare  called 
BladE  Bess.  He  tied  tbo  mare  to  tbe  fence 
on  Uie  south  side  of  the  road  about  CO  feet 
east  of  tbe  bars  at  tbe  Beamer  bam.  Tbe 
mare  mis  ridden  back  to  the  Famam  place 
that  evening.  On  December  10th  the  tracks 
made  on  tbe  bill  on  tbe  iu>rth  side  of  the  road 
were  traced  to  the  Farnam  bam.  Black 
Bess  was  then  taken  out  of  the  barn,  and 
measurements  were  made  of  ber  boofis. 
These  measurements  corresponded  exactly, 
not  only  with  tbe  tracks  made  by  tbe  mare 
when  taken  out  of  the  bam  at  that  time,  but 
also  with  tbe  tracks  made  by  tibe  horse  tbat 
had  gone  np  the  bill.  The  horse  tracks  in 
the  road  between  the  Farnam  place  and  the 
Beamer  bam  showed  that  two  trips  had  been 
made  by  the  same  antraal,  one  set  of  tracl»  be- 
ing slightly  fresher  tliau  the  other.  The  tracks 
made  on  one  trip  going  west  turned  out  of  the 
road  In  toward  the  Morgan  home,  and  then 
proceeded  on  west  toward  the  Beamer  bam. 
When  the  mare  was  taken  out  of  the  Famam 
bam  an  the  lOtb,  sbe  was  tied  wUh  a  halter 
that  had  a  rope,^  and  Lester  Farnam  testified 
that  a  rope  was  attached  to  every  halter  tbat 
they  had.  Dropphjgs  left  by  the  horse  when 
ascending  or  descending  the  hill  contained 
wheat,  end  on  the  lOth  every  manger  in  the 
Farnum  bam  contained  wheat  bay. 

Allen  Brown  testified  that  he  stayed  at  the 
Gilliam  house  on  the  night  of  December  8tb. 
The  Gilliam  ranch  is  located  between  tlie 
Farnam  and  Morgan  homes,  being  about 
three  miles  west  of  the  Farnara  place  and 
about  two  miles  east  of  the  Morgan  resi- 
dence. Brown  went  to  bed  about  10  o'clock 
on  the  night  of  tbe  Sth,  but  was  kept  awake 
by  a  dislocated  thuml)  until  about  2  or  3 
in  the  morning.  This  witness  says  that 
about  one  hour  and  a  lialf  after  he  went  to 
bed  he  saw  a  horse  and  a  rider  pass  along 
the  road  going  west,  and  about  2  o'clock  In 
the  morning  he  heard  a  horse  cross  a  bridge 
not  far  from  the  house.  The  defendant  says 
he  retired  at  lOOQ  the  night  of  tbe  8tb.  and 
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It  appears  that  he  arose  about  5  o^clodc  the 
next  morning. 

About  noon  on  I>ecend>er  Sth,  Qie  defend- 
ant wrote  and  addressed  a  letter  to  Edna 
HOTgan.  and  at  his  request  his  mother  put 
It  In  the  mall  box,  and  then  tel^cmed  to 
Edna,  telling  her  that  she  would  receive  a 
letter.  The  stage  reached  Uie  Uorgan  home 
about  4  o'clock,  and  Edna  was  seen  to  re- 
c^ve  a  letter  from  the  dnver.  She  rutd  U 
on  the  way  to  the  house,  and  then  put  It  In 
her  bosom.  That  morning  Mabel  and  Alice 
Barton  came  to  the  Morgan  home  tA  visit 
with  Uie  Morgan  girls,  and  before  the  arriv- 
al of  the  stage,  it 'was  underrtood  that  Edna 
was  to  go  home  that  evening  with  the  Bar- 
ton girls  and  stay  overnight  with  them,  at 
their  home  alMut  two  miles  west  of  the  Mor- 
gan place;  but,  after  receiving  the  letter, 
Edna  decided  not  to  go  home  with  the  Bar- 
ton girls,  because  she  ■  thought  that  Roy 
would  come  down  that  evening.  After  Roy 
had  done  the  dbores,  and  about  supper  time, 
he  was  called  to  tiie  phone  by  Jimmie  Plck- 
^  who  asked  the  defendant  to  come  over 
to  the  J^frles  home  and  play  cards  that  eve- 
ning, but  Boy  Miswered,  saying  that  he 
could  not  because  he  was  busy.  Afterwards 
the  defendant  was  called  to  the  phone  by 
Edna,  and  they  had  some  telephcmlc  conver- 
sation. 

If  time  and  space  permitted,  many  addi- 
tional details  could  he  recited  which  dove- 
tail with,  strengthen,  and  support  the  prom- 
inent features  of  the  story  of  Edna  Morgan's 
disappearance ;  but  no  attempt  will  be  made 
to  enlarge  upon  the  narrative,  except  to  note 
that  when  at  the  scene  of  the  fire  on  the 
morning  of  the  9th,  the  defendant  said,  "I 
will  be  blamed  for  this,"  and,  according  to 
the  testimony  of  Mrs.  E.  E.  Wilson,  a  short 
time  afterwards,  and  on  tiie  same  morning, 
he  said,  "How  mnch  better  marriage  would 
have  been  than  this."  There  was  ample 
evidence  to  Justify  the  Jury  to  find  that  the 
defendant  at  some  time  after  10:Ui  left  his 
home  on  Blai^  Bess,  passing  the  Gilliam 
house  three  miles  distant,  when  Brown  says 
he  saw  a  horse  and  rider  going  west,  and 
that,  pursuant  to  an  engagement,  he  picked 
up  Edna  at  her  home,  and  proceeded  on  to- 
wards the  Beamer  barn  tliree-fourths  of  a 
mile  away;  that  as  they  reached  the  bars 
Edna  got  off  the  horse  at  the  center  of  the 
road,  and  went  In  towards  the  bam.  while 
Boy  rode  the  mare  a  little  farther  west  down 
the  side  of  the  road,  and  then  up  the  hill  north 
of  the  road,  and,  after  tying  his  horse.  Join- 
ed Edna  and  went  In  the  Beamer  barn  with 
her,  and  subsequently  produced  an  abortion 
upon  her;  that  to  conceal  the  crime  he  set 
fire  to  the  barn,  made  his  exit  through  the 
door  at  the  west  end  of  the  shed,  went  to  the 
fence,  crossed  to  the  north  side  of  the  road, 
and  on  up  to  the  place  where  the  mare  was 
tied  and  then  started  for  home,  passing  the 
OlUlam  bouse  at  about  the  time  when  Brown 
heard  a  hone  cross  the  bridge,  and  arriving 


home  considerably  before  5  o'dotft  oo  the 
morning  of  the  901.  Moreover,  the  shot 
heard  by  Mrs..  Dewey  and  the  three  pieces  of 
lead  found  by  Hany  Wilson  furnished  some 
evidence  at  least  tending  to  dww  that  the 
defendant  did  not  stop  wlUi  an  abortion. 
WhUe  the  evidence  Is  circumstantial.  stUl  it 
is  stronger  both  in  quantl^r  and  quality  than 
the  record  made  In  State  v.  WlUlama,  46 
dt.  287,  80  Paa  6S5,  and  the  transcript  of 
testimony  preseaited  here  is  In  no  respect  less 
convincing,  but  in  many  particulars  is  more 
forceful  than  ttie  case  made  by  the  proseco- 
tlon  in  State  v.  Barnes,  47  Or.  BS2,  86  Paa 
998,  7  L.  B.  A.  (N.  8.)  ISL 

[8]  Tb»  defendant  complains  ct  a  ruling 
which  permitted  an  answer  given  by  Mabd 
Barton  to  remain  in  the  record.  When  a 
witness  for  the  stat^  Mabel  Barton,  was 
asked  by  the  district  attorn^: 

"Now  ten  the  Jury  what  Edna  UM  yon  ahoot 
going  home  with  you  that  evening.** 

The  witness  answered: 

"She  said  she  oonid  not  because  she  thought 

Roy  was  coming  down." 

The  court,  however,  overruled  a  motion  to 
strike,  on  the  theory  that  It  was  competent 
for  the  state  to  prove  that  Edna  Morgan 
had  planned  to  meet  the  defendant,  and  the 
testimony  was  ofTered  by  the  state  for  that 
purpose. 

Even  though  It  be  as&umed  that  the  testi- 
mony moved  against  was  incompetent,  never- 
theless, the  defendant  Is  in  no  [)ositlon  to 
claim  that  he  was  materially  prejudiced  by 
It  R.  M.  Moi^an  was  the  first  witness  call- 
ed by  the  state.  On  direct  examination  he 
te&tlfled  about  having  seen  Edna  receive  a 
letter  from  the  stege  driver  on  the  after- 
noon of  the  8th,  and  upon  cross-examination 
couus^  for  the  defendant  asked  this  ques- 
tion: 

"Now  then,  yon  say  Edna  rec^ved  a  lettv 
the  day  before  from  Boy  Famam.  How  da 
yon  know  the  ietXvr  was  from  Boy  Famaml" 

The  witness  answered: 

"Charley  Hobbs  said  he  got  it  out  of  the 
Famam  mail  box,  and  it  was  addressed  to  Ed- 
na. As  far  as  my  positively  knowing  that  Roy 
Faraam  wrote  the  letter  uiat  Charley  Hobba 
gave  her,  I  doQ't  know.  All  I  know  is  that  stw 
got  the  letter.  She  told  the  girls  it  was  from 
Rot;  she  coald  not  go  home  with  the  Bartoa 
girls  because  Boy  was  coming  that  evening." 

The  answer  n-as  responsive  to  the  question, 
and  no  objection  was  at  any  time  made  to 
any  part  of  the  answer.  The  testimony  was 
elicited  by  the  defendant  himself,  and  It 
was  a  part  of  the  record  when  Mabel  Barton 
testified  afterwards.  Moreover,  defendant 
himself  Invoked  the  same  mle  when  tiering 
a  letter  that  had  been  written  by  Edna  Mor- 
gan. The  answer  of  Mabel  Barton  was  snb- 
staotially  the  same,  and  not  materially  dif- 
ferent from  the  testimony  given  by  R.  U. 
Morgan;  even  If  the  court  had  token  the 
answer  of  Mabel  Barton  from  the  Jury,  It  is 
nevertheless  fair  to  assume  that  the  testi- 
mony of  B.  M.  Morgan  .would  have  remained 
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In  the  record,  for  tbe  reason  that  It  was 
elldted  by  the  defendant  himself,  and  was 
not  objected  to  at  any  time  during  the  trial; 
and  therefore  the  defendant  could  not  have 
been  prejudiced,  as  now  contended  by  him. 
It  Is  true  that  the  failore  to  object  to  the 
evidence  of  R,  M.  Morgan  may  not  operate 
as  a  waiver  of  any  right  to  object  to  like 
evldeuce  on  the  part  of  Mabel  Barton  If 
BQCb  evidence  was  incompetent;  but,  the  in- 
disputable fact  still  stands  out  In  bold  re- 
lief that  BO  long  as  the  testimony  of  R.  M. 
Morgan  remained  In  the  record,  any  failure 
to  eliminate  the  answer  of  Mabel  Barton 
could  not  injure  the  defendant  to  the  extent 
claimed  by  him. 

It  was  competent,  however,  for  the  prose- 
cution to  show  that  the  deceased  Intended  to 
meet  Roy  Faruam  that  nighL  The  ruling  of 
the  court  Is  not  within  the  ban  of  the  hear^ 
•ay  doctrine,  nor  Is  It  novel  or  startling. 
Judicial  precedents  and  text-writers  of  rec- 
ogTiized  authority  support  the  admission  of 
declarations  made  In  cases  analogous  to  the 
one  Id  hand.  In  State  v.  Hayward,  62  Minn. 
474,  65  N.  W.  63,  Harry  Hayward  was  con- 
victed of  having  procured  one  Claua  BUrt 
to  murder  Catherine  Glng.  She  was  shot 
about  7  o'clock  on  the  evening  of  December 
3d.  A  Mrs.  Hazelton,  a  witness  for  the 
state,  was  permitted  to  testify  that  she  was 
with  Miss  Glng  In  a  dry  goods  store  In  Min- 
neapolis about  4:35  p.  m.  on  the  day  of  the 
murder;  that  the  witness  and  Miss  Glng  left 
the  store  together  about  6:00  p.  m.  and  as 
they  were  parting  Mra.  Hazelton  asked  Miss 
Ging  to  go  home  with  her  to  dinner,  and  the 
latter  answered  that  she  could  not  because 
"she  had  a  business  engagement  with  Mr. 
Hayward.**  The  testimony  was  held  to  be 
competent. 

In  Hunter  v.  State,  40  N.  3.  Law,  495,  Ben- 
jamin Hunter  was  convicted  of  the  murder 
of  John  M.  Armstrong.  At  the  trial  the  son 
of  the  deceased  was  permitted  to  tell  the 
jury  that  In  the  afternoon  of  the  day  of  the 
murder  his  "father  said  he  Intended  to  go 
with  Mr.  Hunter,  and  he  and  Mr.  Hunter 
were  going  to  Gamden  that  night"  About 
one  hour  after  the  conversation  with  the  son 
the  deceased  wrote  a  letter  to  his  wife,  say- 
ing: 

"I  will  not  be  home  much  before  nine  o'clock. 
I  am  going  over  to  Gamden  again  with  Mr. 
Hunter,  on  bnsinefls  connected  wIUl  the  Davia 
matter/' 

The  declarations  of  the  deceased  were 
to  be  competent,  the  court  saying: 

"TbB  present  point  of  inquiry  therefore  is 
whether  these  declarations  of  Mr.  Armstrong  to 
his  son,  and  the  similar  declarations  contained 
la  tfae  note  to  his  wife,  can  reasonably  be  said 
to  be  component  parts,  or  the  natural  incidents 
of  tfae  act  of  tbe  deceased  la  going  to  Camden, 
which  act  was  Incontestably  a  part  of  the  res 
gestn.  After  mature  refiection  and  a  careful 
examination  of  the  authorities,  my  conclusion 
is  that  these  communications  of  the  deceased 
should  be  regarded  as  constitnents  of  that 
transaction,  for  I  think  they  were  preparations 
txa  it,  and  thus  were  naturally  connected  with 


it.  In  the  ordinary  course  of  Hilngs  it  was  the 
nsnal  information  mat  a  man,  about  leaving  his 
home,  would  communicate  for  the  convenience  of 
bis  family,  the  information  of  his  friends,  or  the 
regulation  of  his  business.  At  the  time  it  was 
given,  such  declarations  could,  in  the  nature  of 
things,  mean  harm  to  no  one;  he  who  uttered 
them  was  bent  on  no  expedition  of  mischief  or 
wrong,  and  the  attitude  of  aCFalre  at  the  time 
entirely  explodes  the  idea  that  such  utterances 
were  intended  to  serve  any  purpose  but  that 
for  which  they  were  obviously  designed.  If  it 
be  said  that  such  notice  of  an  intention  of  leav- 
ing home  conld  have  been  given  without  intro- 
ducing in  it  the  name  of  Mr.  Hunter,  the  obvi- 
ous answer  to  the  suggestion  I  think  is  that  a 
reference  to  bis  companion  who  is  to  accompany 
the  person  leaving  is  as  natural  a  part  of  the 
transaction  as  is  any  other  incident  or  quality 
of  it  If  it  is  legitimate  to  show  by  a  man's 
own  declarations  that  he  left  his  home  to  be 
gone  a  week,  or  for  a  certain  destination,  which 
seems  incontestable,  why  may  it  not  be  proved 
in  the  same  way  that  a  desienated  person  was 
to  bear  him  company?  At  the  time  the  words 
were  uttered  or  written,  they  imported  no 
wrongdoing  to  any  one,  and  the  reference  to 
tbe  companion  who  was  to  go  with  him  was 
nothing  more,  as  matters  then  stood,  than  an 
indication  of  an  additional  circumstance  of  his 
Koing.  If  it  was  In  the  ordinary  train  of  events 
for  this  man  to  leave  word,  or  to  state  where 
he  was  going,  it  seems  to  me  it  was  equally  so 
for  him  to  say  with  whom  be  was  going." 

In  State  v.  Smith,  49  Conn.  876,  a  convic- 
tion of  murder  in  the  first  degree  was  af- 
firmed, and  the  court  held  that  it  was  com- 
petent for  the  wife  of  the  deceased  to  tes- 
tify that  as  he  1^  his  home  be  said  "that 
he  was  going  to  arreat  'Oh^  BmlUi,'  meaning 
the  prisoner." 

IQ  State  V.  Mortensen,  26  Utah,  312,  73 
Pac.  562,  633,  the  defendant  was  sentenced 
to  death  upon  a  conviction  of  murder.  The 
wife  of  the  deceased  was  permitted  to  tes- 
tify that  aft'er  supper  on  the  night  of  the 
homicide,  as  her  husband  was  leaving  the 
house,  he  closed  the  door  and  said  to  her: 

"I  am  going  over  to  Peter's  (defendant's)  for 
a  few  minutes  to  collect  some  money.  I  will 
be  bade  soon." 

The  question  of  the  admissibility  of  tbe 
quoted  evidence  was  considered  at  length, 
and  In  the  course  of  the  dlscn&siOQ  tbe  court 
used  this  language: 

"The  principal  objections  to  the  admission  of 
this  testimony  urged  are  that  the  defendant  was 
not  present  when  the  statements  were  made, 
and  that  It  Is  hearsayevidence,  and  not  a  part 
of  the  res  geste.  These  objections  are  not 
sound.  The  fact  that  the  defendant  was  not 
present  when  the  declarations  testified  to  were 
made  Is  wholly  immaterial,  and  the  statements 
are  not  merely  hearsay  evidence.  They,  are 
declarations  of  the  intention  and  purpose  of 
the  deceased  to  meet  tbe  defendant,  and  were 
admissible,  as  ori^al  evidence,  under  one  of 
the  exceptions  to  the  rule  of  hearsay.  Some 
courts  admit  such  declarations  as  a  part  of  the 
res  gestn,  but  we  think  they  more  properly  come 
under  the  excep^tions  to  the  rule  of  hearsay  evi- 
dence. Greenl.  Ev.  §  162a.  The  evidence  of 
these  declarations  was  not  admitted  for  the 
purpose  of  showing  that  tbe  deceased  was  ac- 
tually at  the  house  of  the  defendant  but  to 
show  what  was  in  his  mind— what  his  inten- 
tions were— at  the  time  of  ntterance.  Evidence 
of  what  a  person's  intentions  were  is  relevant 
circumstantially  to  show  that  be  afterwards 
carried  out  hia  designs." 
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Id  U.  8.  T.  Kardello,  15  D.  a  (4  Ifaekej) 
603,  it  was  dedcled  that  it  was  craapeteot 
to  show  that  when  last  seen  alive,  and  as 
he  left  two  companions,  the  deceased  said 
"he  was  going  out  to  ae^  Nardello,  to  look 
for  him," 

In  Thomas  State,  6T  Ga.  460,  Harp 
Thomas  was  convicted  of  murder  on  drcnm- 
stantlal  evidenoe.  On  the  nleht  of  homi- 
cide, when  in  the  act  of  leaving  the  house, 
and  a  short  time  before  the  murder,  the 
deceased  said: 

"There  are  two  personi  down  tiie  alley;  X 
think  it  is  Harp  and  bli  sweetheart.  I  wOl  go 
and  see." 

The  testimony  was  held  to  be  admissible. 

In  Mut.  Life  Ins.  Co.  v.  IlUImon,  146  U.  S. 
286,  12  Sup.  Ct  909,  36  U  Ed.  706,  the  bene- 
fldary,  Claiming  that  her  husband,  John  W. 
HlUmon,  was  dead,  attemiited  to  recover 
on  a  polt<7  Insuring  his  life.  The  company 
omtended  that  John  W.  HUlmon  was  not 
dead,  but  Qiat  he  was-alive  and  In  hiding. 
On  the  trial  the  plaintiff  introduced  evidence 
tending  to  show  that  about  Hardi  5,  1870, 
HUlmon  left  Wichita,  in  the  state  of  Kan- 
sas, and  traveled  in  South  Eansaa  In  search 
of  a  site  tat  a  cattle  ranch,  and  that  on  the 
night  of  March  18th,  while  In  camp  at  a 
place  called  Crooked  Creek,  HUlmon  was 
killed  by  accident  on  the  dladiarge  of  a  gun. 
The  company  Introduced  evidence  tending  to 
show  that  the  body  whidi  was  represented 
to  be  Hltlnfon's  was  not  that  of  HllUnon,  but 
was  the  body  of  Frederick  Adolidi  Wblters. 
About  the  first  week  of  March  Walters  wrote 
a  letter  to  bis  slater,  which  read  In  part  as 
follows: 

"I  now  In  my  nsual  style  drop  y'ou  s  fewlines 
to  let  you  know  that  I  expect  to  leave  Wichi- 
ta on  or  about  March  Cth,  with  a  ccrtaia  Mr. 
Hillmon,  a  sheep  trader,  for  Colorado  or  parts 
unknown  to  me.  I  expect  to  see  tlie  couutry 
now.  News  are  of  no  interest  to  you,  as  you 
are  not  acquainted  here.  I  will  dose  with  com- 
pliments to  all  inquiring  friends.   Love  to  all." 

Under  date  of  March  1st,  at  Wichita,  Kan., 
Walters  wrote  a  letter  to  his  flancte,  rid- 
ing thus: 

"Your  kind  and  ever  welcome  letter  wag  re- 
ceived yesterday  afternoon  about  an  hour  be- 
fore I  left  Emporia.  I  will  stay  here  until  the 
fore  part  of  next  week,  and  then  will  leave 
here  to  see  a  part  of  the  country  that  I  never 
expected  to  see  when  I  left  home,  aa  I  am  going 
with  a  man  by  the  name  of  Billmon,  who  in- 
tends to  start  a  sheep  ranch,  and  as  he  prom- 
ised me  more  wages  uian  I  could  make  at  any- 
tbiot  dse  I  conduded  to  take  it,  for  a  while  at 
least,  until  I  strike  something  better,.  There 
is  so  many  folks  In  this  country  that  have  got 
the  I^adville  (ever,  and  if  I  coiud  not  have  got 
the  Bituation  that  I  have  now  I  would  have 
went  there  myself;  but  as  it  is  at  present  I  get 
to  see  the  best  portion  of  Kansas,  Indian  Ter- 
ritory. Colorado,  and  Mexico.  'The  route  that 
we  intend  to  take  would  coat  a  man  to  travel 
from  $150  to  tHOO,  but  it  wUl  not  cost  me  a 
cent;  besides,  I  get  good  wages.  I  will  drop 
you  a  letter  occasionally  until  I  get  settled 
down:  then  I  want  you  to  answer  it 

The  communications  were  held  to  be  com- 
petent evidence  ot  the  iatentl<m  of  Walters 


at  the  time  of  writing  them,  tb»  court  say- 
tog: 

"Man's  state  of  mind  or  feeling  can  only  be 
manifested  to  others  by  countenance,  attitude, 
or  gesture,  or  by  sounds  or  words,  spoken  or 
written.  The  nature  of  the  fact  to  be  proved 
is  the  same,  and  evidence  of  its  proper  tokens  is 
equally  competent  to  prove  it,  whether  expressed 
by  aspect  or  conduct,  by  voice  or  pen.  When 
the  intention  to  be  proved  is  important  only  as 
qaalifying  an  act,  its  connection  with  that  act 
must  be  shown,  in  order  to  warrant  the  admis- 
sion of  declarations  of  the  intention.  But 
whenever  the  intention  is  of  itsdf  a  distinct  and 
material  fact  in  a  chain  of  drcnmstances,  it 
may  be  proved  by  contemporaneous  oral  or  writ* 
ten  declarations  of  the  party.  The  existence  ot 
a  particular  intention  in  a  certain  person  at  a 
certain  time  being  a  material  fact  to  be  proved, 
evidence  that  he  expressed  that  intention  at 
that  time  la  as  direct  evidence  of  the  fact  as 
hia  own  testimony  that  he  then  had  that  intpn- 
lion  would  be.  After  his  death  there  can  hardly 
be  any  other  way  of  proving  it:  and  wliile  be  is 
still  alive,  his  ovrn  memory  of  his  state  of  mind 
at  a  former  time  is  no  more  likely  to  be  clear 
and  true  than  a  bystander's  recollection  of  what 
he  then  said,  and  ia  less  trustworthy  than  let* 
tere  wiitten  by  him  at  the  very  time,  and  un- 
der circumstances  precluding  a  suspicion  of  mis- 
representation. Tbe  letters  In  question  were 
competent,  not  as  narratives  of  facts  commoul- 
cated  to  the  writer  by  others,  nor  yet  as  proof 
that  he  sctnally  went  away  from  Wichita,  bat 
as  evidence  that,  shortly  before  the  time  when 
other  evidence  tended  to  show  that  he  went 
flwfly,  he  bad  the  intentl<»i  of  going,  and  of  go* 
ing  with  Hillmon,  which  made  it  more  pmbaBle 
both  that  he  did  go,  and  that  he  went  with 
riitlmon,  than  if  there  had  been  no  proof  of 
such  intention.** 

Some  of  the  many  additional  Ulnstrationa 
of  the  rule  may  be  found  In  State  v.  Power, 
24  Wash.  34,  63  Pac  1112.  63  I*  R.  A.  902; 
State  V.  Dickinson,  41  Wis.  299;  Mathews 
V.  Great  Northern  Railway  Co.,  81  Minn.  363, 
84  N.  W.  101,  83  Am.  St.  Rep.  3S3;  Elghmy 
V.  People,  79  N.  T.  646;  Commonwealth  v. 
Trefetben,  157  Mass.  ISO,  31  N.  E.  961,  24 
L.  R.  A.  235 ;  Commonwealth  v.  Howard.  205 
Mass.  128,  91  N.  E.  397;  Inness  v.  Boston, 
etc.,  lUUroad,  168  Mass.  433,  47  N.  B.  193; 
The  San  Rafael,  141  Fed.  270,  72  a  C.  A. 
388;  People  v.  Atwood  (Mich.)  154  N.  W. 
112;  State  v.  Hunter,  131  Minn.  2S2,  154  N. 
W.  1083,  L.  R.  A.  1016a  666;  State  v.  Qar- 
rlngton,  11  S.  D.  178,  76  N.  W.  326;  State  t. 
Howard,  32  VL  380;  Rogers  v.  Manhattan 
life  Ins.  Co..  138  Cal.  285,  71  Pac.  348;  B.  & 
R.  G.  R.  Co.  V.  Spenc^,  25  Cola  8,  52  Pac 
2U;  Welghtnovel  v.  State,  46  Fla.  1.  35 
South.  866;  Walling  v.  Commonwealth  ^y.) 
88  S.  W.  429:  People  T.  Cooklln.  176  N.  T. 
333.  67  N.  E.  624;  Railway  Ca  r.  Berrlck. 
49  Ohio  St  26.  29  N.  B.  1062;  Carroll 
State,  3  Htunph.  (22  Venn.)  S16;  Sharland 
V.  Washington  Ufe  Ins.  Co..  101  Fed.  206.  41 
O.  C.  A.  307 ;  Cluverius  v.  Commonwealth,  81 
Va.  787;  Tilley  v.  Commonwealth.  80  Ta.  136, 
15  S.  B.  526 ;  Harris  v.  State,  96  Ala.  24,  11 
South.  256;  State  T.  Peffers,  80  Iowa.  580, 
46  N.  W.  662;  State  v.  Jones,  64  Iowa,  ."540, 
17  N.  W.  911,  20  N.  W.  470:  State  v.  Win- 
ner,  17  Kan.  298;  Territory  v.  Couk,  2  Dak. 
188,  47  N.  W.  395;  Reg.  v.  Buckley,  13  Cox'a 
Cr.  Cases,  203.  See,  also,  8  Wlgmore  on  Bv. 
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S  1726;  16  Cyc.  U84;  T  IkiC7.  of  Ev.  622; 
State  T.  Olndlce,  ITO  lova.  731,  153  N.  W. 
336,  342. 

The  concrete  examples  previously  noted 
are  not  sporadic  Instances  of  the  ai^Ucatlon 
of  any  strange  and  extraordinary  doctrine, 
but,  on  t&e  other  band,  they  are  fairly  Illus- 
trative of  a  rale  of  evidence  which  Is  firmly 
established  by  the  overwhelming  weight  of 
Judicial  opinion.  Jurists  and  text-writers, 
however,  do  not  agree  upon  the  theory  of  the 
doctrine.  Declarations,  like  the  one  consid- 
ered here,  are,  by  many,  and  perhaps,  by 
most,  of  the  authorities,  admitted  as  part  of 
the  res  gestie ;  they  are  spolien  of  by  some  as 
verbal  acts;  and  they  are  characterized  by 
others  as  original  evidence  admissible  as  an 
exception  to  the  hearsay  rule.  An  excmpllfl- 
cation  of  the  application  of  tbe  rule  and  at 
tbe  same  time  an  Illustration  of  the  differ- 
ence of  opinion  as  to  the  basis  of  the  rule 
may  be  found  in  State  v.  Hayward,  62  Minn. 
474,  65  N.  W,  63,  where  all  the  members  of 
the  court  agreed  that  the  declaration  of  the 
deceased  was  competent,  the  majority  hold- 
ing that: 

"Thia  Btatemcnt  forms  a  connected  part  of  tbe 
evidence,  and  tends  to  cliaractflriEe  oer  aubse- 
quent  acts  and  ber  departure  on  tbe  fatal  ride 
800D  after  she  made  the  statement.  This  state- 
ment was  not  mere  self-serving,  heai-say  evi- 
dence but  a  verbal  act,  just  as  relevaut  as  would 
be  evidence  that  prior  to  her  departure  she  put 
OD  her  cloak  or  hat" 

—and  Hr.  Chief  Justice  Start  saying  that: 
'This  evidence  dearly  falls  within  tbe  rule 
that,  when  the  question  is  whether  a  person  did 
k  certain  act,  his  declarations,  oral  or  written, 
made  prior  to  end  ebout  the  time  he  is  alleged 
to  have  done  an  act,  to  the  effect  that  he  intend- 
ed to  do  it,  are  admissible  as  original  evidence, 
if  made  under  circumstances  precluding  any 
suspicion  or  misrepresentation.  ' 

While  the  writer  Inclines  to  the  view  ex- 
pressed by  Mr.  Chief  Justice  Start,  3  Wig- 
more  on  Ev.  S  1726,  Jacobl  v.  State,  133  Ala. 
1,  32  South.  158,  and  State  v.  Mortensen,  26 
t'tah,  312,  73  Pac  562.  633.  yet  tbe  role  Itself 
is  now  of  more  concern  than  the  theory  upon 
which  It  is  founded. 

If  the  doing  of  an  act  Is  a  material  ques- 
tion, then  the  existence  of  a  design  or  plan 
to  do  that  specific  act  Is  relevant  to  ^ow 
that  the  act  was  probably  done  (1  Wlgmore 
on  Ev.  S  102) ;  and,  considering  the  plan  or 
design  as  a  condition  of  the  mind,  a  person's 
own  statements  of  a  present  existing  state 
of  mind,  when  made  in  a  natural  manner 
and  under  circumstances  dlsiwUing  suspi- 
cion and  containing  no  suggestion  of  sinister 
motives,  only  reflect  the  mental  state,  and 
therefore  are  competent  to  prove  the  condi- 
tion of  the  mind,  or  in  other  words,  the  plan 
or  design. 

[tO.ttj  Tbe  declaration  of  Edna  Morgan 
was  made  In  a  perfectly  natural  manner, 
and  there  Is  nowhere  In  the  record  any  Inti- 
mation that  it  was  made  otherwise.  The 
whereabouts  of  Edna  Morgan  was  a  mate- 
rial issue.  It  was  important  to  know  what 
Ihe  did  and  where  she  went  Tbe  state  con- 


tended that  she  met  the  defendant  and  ac- 
companied Mm  to  tbe  Beamer  bam.  Evi- 
dence of  her  declaration  was  competent  to 
show  what  was  In  her  mind,  and  that  what 
she  intended  to  do  was  probably  done.  State 
V.  Mortensen,  supra.  The  language  used  by 
her  was  only  one  way  of  stating  that  she  In- 
tended to  meet  Boy  Famam,  especially  when 
It  Is  remembered  that  on  the  preceding  Sun- 
day the  defendant  had  accompanied  Edna 
Morgan  to  her  home  after  her  visit  with  the 
Farnams.  The  Jurors  were  not  obliged  to 
conclude  that  the  letter  alwie  and  of  Itself 
prompted  the  statement  made  by  her.  The' 
letter  was  not  produced  at  the  trial,  and 
was  probably  destroyed.  Testimony  con- 
cerning the  utterance  made  by  E^dna  Mor- 
gan was  neither  offered  nor  admitted  for  the 
purpose  of  showing  what  Roy  Famam  In- 
tended to  do  or  did,  but  the  transcript  of 
the  evidence  dlscIo.ses  that  the  prosecution 
offered  the  testimony  for  the  sole  and  ex- 
press purpose  of  showing  what  Edna  Mor- 
gan Intended  to  do,  and  consequently  the 
admission  of  the  evidence  did  not  violate 
section  705,  L.  O.  L.  The  statement  made  by 
tbe  deceased  did  not  recount  anything  that 
had  previously  occurred ;  it  was  not  the 
statement  of  a  fact  external  to  the  mind ; 
It  was  not  a  narrative  of  a  past  event;  and 
it  does  not  belong  to  that  class  of  utterances 
which  are  either  expressly  permitted  or  Im- 
pliedly rejected  as  evidence  by  subdivision 
4  of  section  727,  L.  O.  Ij.  The  rule  making 
the  statemmt  of  Edna  Morgan  admissible 
does  not  contravene  any  section  of  the  Code. 
If,  as  held  by  most  courts,  the  res  gestae  doc- 
trine Is  the  basis  of  the  rule  admitting  the 
declaration,  then  It  Is  expressly  sanctioned 
by  the  Code ;  or  if  the  rale  Is  founded  on 
the  Idea  that  the  utterance  Is  a  verbal  act, 
a  notion  entertained  by  a  few  -courts,  then, 
strictly  speaking,  the  evidence  Is  not  hear- 
say; or  If,  as  the  writer  thinks,  the  trae 
theory  of  the  rule  is  that  the  statement  of 
the  deceased  is  original  evidence  of  her  In- 
tention, which  the  Jury  can  consider  as  a 
circumstance  indicating  that  she  probably 
did  what  she  intended  to  do,  then  on  that 
theory  no  section  of  the  Code  Is  transgress- 
ed. The  rule  In  question  Is  analogous  to  the 
doctrine,  approved  by  this  court  and  recog- 
nized generally,  making  exclamationa  of  pain 
original  evidence  of  a  circumstance  tend- 
ing to  show  a  particular  bodily  condition 
when  the  bodily  condition  of  the  perscm  Is 
a  relevant  fact  State  v.  Mackey,  12  Or.  154, 
158,  6  Tac.  ft48 ;  Thomas  v.  Herrall,  18  Or, 
54U,  549,  23  Pac  497;  Vullleumler  v.  O.  W. 
P.  &  R,  Co..  55  Or.  129,  132,  105  Pac.  706; 
16  Cyc.  J164.  If  evidence  Is  competent  for 
one  purpose,  it  cannot  be  rejected  merely  be- 
cause it  is  not  competent  for  another  pur- 
pose. Being  competent  to  show  what  Edna 
Morgan  Intended  to  do,  the  testimony  of 
Mabel  Barton  was  not  rendered  Incompetent 
for  all  purposes  merely  because  it  was  in- 
competent for  tbe  purpose  of  coanecting  Boy 


Digitized  by 


Google 


430 


161  PACIFIC 


RBPORTKR 


(Or. 


Farnam  wltb  the  alleged  crime,  although  It 
would  have  been  proper  to  instruct  the  Jury 
to  limit  the  eTiden<»  to  the  sole  purpose  for 
which  it  was  competoit,  and  a  fallore  to  give 
a  requested  Instruction  to  limit  the  applica- 
tion of  the  evidence  to  the  alogle  purpose  for 
which  it  is  admissible  would  be  error;  bat 
here  the  eontenticm  is  that  the  testimony 
was  not  competent  fbr  any  purpose.  State 
r.  ITlnnigan,  160  Pac  3T0.  The  ccmcluslon 
that  the  testimony  of  Mabel  Barton  was  com- 
petent has  been  reached  with  a  full  knowl- 
edge oi  the  expressions  to  be  found  in  State 
V.  Glass,  6  Or.  73,  8Z\  State  r.  Anderson,  10 
Or.  448,  454;  State  t.  Ching  Ung,  16  Or. 
419,  424.  18  Pac.  844. 

[II]  I  concur  in  what  Mr.  Justice  BUR- 
NETTT  soys  ubont  the  refusal  to  permit  an 
Inspectlcfn  of  the  feet  of  the  mare  and  the 
rejection  of  Uie  offer  to  prove  the  declara- 
tlcHis  of  another  person  to  show  that  such 
person  had  icommitted  the  crime  charged 
against  the  def^dant  I  concur  in  the  rea- 
soning and  omclusion  of  Mr.  Justice  Mc- 
BBIDE  relative  to  tlie  sufHclency  of  the  In- 
dictment to  support  the  verdict  of  the  Jury. 
There  was  sufficient  evidence  to  show  that 
Kdna  Morgan  was  killed,  and  that  the  de- 
fendant caused  her  death ;  and,  In  my  opin- 
ion, no  prejudicial  error  was  c(nnmitted  dur> 
ing  the  trial. 

BURNETT,  J.  (dissenting).  The  defendant 
was  accused  of  the  crime  of  murder  In  the 
second  degree  by  an  indictment  reading  thus: 

"Roy  A.  Farnam  is  accused  by  the  grand  jury 
of  the  county  of  Douglas,  state  of  Oregon,  by 
this  indictment,  of  the  crime  of  murder,  commit- 
ted as  follows:  He,  the  said  Boy  A.  Farnam, 
on  the  8th  day  of  December,  A,  D.  1014,  in  the 
said  county  of  Douglas,  atate  of  Oregon,  then 
and  there  being,  did  then  and  there  wrongfully, 
unlawfully,  feloniously,  purposely,  and  mali- 
cioii^  kiU  Edna  Morgan  m  eome  manner  and  by 
some  means  unknown  to  the  grand  jury :  and  so 
he,  the  aforesaid  Roy  A.  Farnam,  did  then  and 
there  in  said  county  and  state  commit  the  crime 
of  murder  in  the  second  degree  by  feloniously, 

gurposely,  and  maliciously  killing  the  aforesaid 
Idna  Morgan,  contrary  to  the  statutes  in  such 
coses  made  and  provided  and  against  the  peace 
and  dignity  of  the  state  of  Oregon." 

The  errors  assigned  relate  to  proceedings 
during  the  trial  on  the  plea  of  not  guilty. 
The  decedent,  Edna  Morgan,  was  a  girl  aged 
15  years  and  resided  with  her  father,  her 
junior  sister,  and  two  younger  brothers  at 
a  point  on  the  Pacific  Highway  about  seven 
miles  east  of  Olendale,  in  Douglas  county. 
The  defendant  is  a  man  about  23  years  of 
age,  livii^  about  five  miles  still  farther  east 
of  Glendale,  with  bis  father,  mother,  sister, 
and  brother.  So  far  as  known,  the  last  time 
the  deceased  girl  was  seen  was  by  her  lather 
at  their  home  late  In  the  evening  of  Decem- 
ber 8, 1914.  About  half  past  one  of  the  morn- 
ing of  the  9th,  the  bam  of  a  man  n^med 
Beamer.  about  a  mile  west  of  Morgan's  resi- 
dence, was  found  to  be  in  flames.  Later  in 
the  morning,  when  the  building  was  almost 
entirely  consumed,  there  was  discovered  in 


the  fire  the  remains  of  a  female.  The  body 
was  so  nearly  destroyed  as  to  be  unrecog- 
nizable. It  i^ipears  that  for  some  months 
previously  the  defendant  had  kept  company 
with  Edna  Morgan,  escorting  her  to  various 
places  of  entertainment,  and  she  visited  at 
the  home  of  his  parents,  where  his  mother 
sometimes  did  sewing  for  her.  as  her  own 
mother  was  dead.  Some  tracks  were  found 
near  the  burned  bam,  and  evidence  was  giv- 
en, tending  to  show  that  they  mat<^ed  with 
shoes  worn  by  the  defendant,  and  there  were 
other  tracks  which  correspwded  in  sise  to 
shoes  worn  by  the  deceased.  A  fetus,  said 
by  the  medical  witnesses  who  examined  it  to 
have  arrived  at  about  the  fifth  month  of 
gestation,  was  found  between  the  thighs  of 
the  corpse.  Mabel  Barton,  a  witness  tor 
the  prosecution,  aged  15  years,  testified  tttat 
she  and  her  sister  went  to  the  Morgan  home 
about  noon  of  December  8th  to  visit  the 
Morgan  girls,  and  in  response  to  her  inrlta- 
tion  Edna  agreed  to  go  home  with  her  and 
spend  the  night,  but  that  during  the  after- 
noon the  stage  came  along  from  the  east, 
and  the  driver  gave  Edna  a  letter,  which 
she  read  and  put  in  her  bosom.  The  proee- 
cntlon  then  asked  her  this  qnestlon : 

"Now,  tell  the  jury  what  Edna  told  yon  aboat 
going  home  with  you  tbat  evening.** 

The  witness  answered: 
"She  said  she  couldn't  because  she  thoo^t 
Roy  was  coming  down." 

Defendant's  counsel  moved  to  strike  oat 
the  latter  part  of  the  answer,  referring  to. 
her  statement  that  ^e  thou^t  Roy  was 
coming  down,  but  the  court  dmied  the  mo- 
tion, and  allowed  the  entire  resptmse  to  go 
to  the  jury,  over  the  exception  of  the  de- 
fendant The  defense  also  offered  to  show 
oral  statements  made  by  a  third  party, 
tending  to  show  that  he  hlmseU  had  commit- 
ted the  murder  of  the  woman  whose  body 
was  found  in  the  ruins  of  the  bam.  ^e 
court  refused  to  receive  tbat  testimony,  and 
the  defendant  assigns  this  as  error.  There 
was  evidence  tending  to  show  Uiat  horse 
tracks  were  fonnd  leading  from  the  direction 
of  the  defendant's  re^dence  to  the  burned 
bam  and  back  again,  and  that  they  were 
Identical  with  the  tracks  made  by  a  mare 
ridden  by  the  defendant  over  the  same  course 
and  part  way  back  on  the  day  ft^owing  the 
fire.  One  witness  testified,  in  substance, 
that  the  track  of  the  right  front  foot  was 
nearly  straight  on  the  inside.  At  the  trial 
In  June,  1915,  the  defendant  had  the  mare  at 
the  courthouse  where  the  trial  was  held,  and 
asked  to  have  the  Jury  Inspect  her  foot,  and 
afterwards  offered  the  mare  herself  In  evi- 
dence, but  the  court  rejected  his  offer  Id 
both  Instonces,  and  this  is  relied  upon  as 
error.  At  the  conclusion  of  the  ailment 
the  court  stated  to  counsel,  in  substance,  that 
the  indictment  charges  murder  In  the  second 
degree,  and  necessarily  includes  the  crime 
of  manslaughter,  and  that  It  was  the  view 
of  the  court  that  the  latter  offense  should 
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In  mbmltted  tor  ttw  enoslilenitlon  c£ 
tary,  saying,  however,  that  it  cooiuel  dis- 
agreed the  ooort  would  hear  them.  Gouiuel 
for  defendant  then  stated : 

"We  have  no  objection ;  X  will  nafl  my  colors 
to  the  mast  and  sink  or  swim." 

After  some  further  parley  with  the  dis- 
trict attorney  the  court  said: 

"I  do  not  think  there  ia  any  evidence  as  to 
tbe  first  section  I  read  with  reference  to  delibera- 
tion or  heat  of  passion.  I  do  not  think  there  la 
BDT  evidence  to  submit  the  case  to  the  jury.  I 
think  I  will  snbmit  murder  in  tbe  second  degree 
and  manslauBhter  as  by  section  1808  [referrins 
to  Lord's  Oregon  Laws]." 

No  erection  was  taken  to  this  remark  of 
tbe  court.  In  Uie  course  of  the  Instructions 
to  the  jury  the  judge  charged  as  follows: 

"If  you  find  beyond  a  reasonable  doubt  that 
the  ddendant.  wolle  in  the  commission  of  an 
unlawful  act,  if  he  did  commit  an  unlawful  act, 
on  tbe  night  that  Beamer'a  barn  burned  in  Doug- 
las oonn^.  Or.,  involuntarily  killed  EMna  Mor- 

f an,  then  it  would  be  your  duty  to  find  the  de- 
enoant  gaUty  of  manslaugbter. 
"I  instruct  you  that  if  you  find  beyond  a  rea- 
eonable  doubt  that  the  defendant  by  any  means 
cnnmitted  an  abortltm  upon  the  person  of  Edna 
Jlorgan,  then  I  instruct  you  that  sucb  act,  if 
such  act  took  place,  was  an  unlawful  act,  ana  if 
yoQ  find  beyond  a  reasonable  doubt  that  the  de- 
fendant on  the  night  tliat  Beamer's  bam  burned 
in  Douglas  county,  Or.,  committed  an  abortion 
upon  the  person  of  Edna  Morgan,  and  it  you 
'further  find  beyond  a  reasonable  doubt  that  Edne 
Morgan  was  killed  as  a  result  of  such  abor- 
tion, if  such  abortion  was  committed,  then  it 
would  be  your  dutgr  to  ccuvict  the  defmdant  of 
oianslaughter." 

At  the  close  of  the  charge  the  defendant 
by  his  counsel  excepted  to  all  the  statements 
of  the  court  In  charging  the  jury  respecting 
manslaughter.  The  jury  returned  a  verdict 
of  guilty  of  manslaughter,  and  from  the  con- 
sequent judgment  the  defendant  appeals. 

As  a  judicial  atterance  it  la  not  by  the 
mark  to  assume  the  guilt  of  tbe  accused  as 
an  established  premise,  nor  to  declare  that  it 
Is  conclusively  proved.  Mobs  argue  thus. 
It  Is  the  office  of  the  prosecuting  advocate  to 
array  his  facts  and  employ  pathos  and  in- 
vective to  sway  the  Jury  and  secure  a  ver- 
dict against  the  defendant.  Tbe  function  of 
a  court  of  last  resort  is  to  ascertain  from 
the  record  whether  the  trial  court  has  ob- 
served the  law  .in  admitting  or  excluding 
testimony  and  in  its  charge  to  the  jury. 
Under  such  ascertained  conditions  atone  that 
body  of  12  men  has  the  exclusive  preroga- 
tive of  declaring  whether  the  guilt  of  the  de- 
fendant Is  established  conclusively  or  othar^ 
wise.  As  pithily  stated  by  Mr.  Justice  Mc- 
Brlde  in  State  v.  Bader,  62  Or.  37,  41,  124 
Fae.  19S: 

"For  tbe  jury  to  find  the  fact,  tbe  court  must 
we  that  they  receive  only  legal  evidence,  and  no 
good  finding  of  fact  can  ever  be  predicated  up- 
on illegal  ©nidence.** 

Equally  Important  In  a  jury  trial  are  ac- 
curate statemrats  to  the  jurors  of  the  law 
applicable  to  the  issue  In  h&nd.  Forrest  v. 
Port  By.  ft  P.  Ca.  64  Or.  240,  129  Fac. 
a048;  SulUvan  t.  Wakefield,  65  Or.  628,  133 


Paa  641.  Let  us  consider  whether  these 
requtrements  have  been  fulfilled. 

Tbe  record  discloses  tiiat  the  case  wu  tried 
upon  pnrdy  dreomstantial  eridcaice.  It  be- 
came necessary,  of  course,  to  trace  the  dfr 
fendant  to  ttie  scene  of  the  murder.  It  was 
evidently  for  this  purpose  that  the  state  In- 
troduced the  testimony  of  Mabel  Barton,  to 
the  effect  that  ICdna  Morgan  refused  to  go 
home  with  her  because  she  thought  he  was 
coming  down.  Evidence  tending  to  locate 
the  decedoit  at  fba  scene  of  the  murder 
would  Indeed  be  relevant.  Testimony,  there- 
fore, that  she  refused  to  go  home  with  Hiss 
Barton,  but  stayed  at  her  fftthra's  house,  Was 
compet«Dt  to  locate  Edna  Morgan,  but  nei- 
tber  her  thoughts  nor  tbe  expression  of  tbem 
could  be  held  to  bind  the  d^endant  In  trac- 
ing his  movements.  The  prosecution  relies 
upon  the  case  of  Mutual  Life  Ins.  Co.  t. 
BUlmon,  145  U.  S.  285,  12  Sup.  Ot  909.  86 
Lw  Ed.  706,  That  was  an  action  by  the  bene- 
ficiary upon  the  policy  insuring  Hillmon.  In 
response  to  evidence  by  which  Qie  plalntUT 
claimed  to  have  proved  the  death  of  the  as- 
sured, flto  defense  sought  to  estebllsh  that 
the  body  said  by  the  plaintiff  to  be  that  of 
the  insured  nuued  In  Oie  pc^cy  was  that  of 
one  Walters.  For  this  purpose  the  company 
was  permitted  to  read  hla  Irtten  to  his  sis- 
ter and  his  fiancee,  announcing  his  intention 
to  go  with  Hillmon,  the  assured.  Into  the  t1- 
ctnlty  vrben  the  corpse  was  found.  All  this 
was  for  the  purpose  of  disclosing  the  move- 
mCTta  of  WaltCM,  and  not  those  ot  the  in- 
sured. Commonwealth  v.  Trefethen.  157 
Mass.  180,  SI  N.  E.  061,  24  L.  B.  A.  235,  is  a 
leading  case  on  this  subject,  often  dted  to 
support  Qie  use  in  evldenoe  of  the  declara- 
tions of  third  persons  not  parties  to  the  lltt- 
gation.  There  tlie  defendant  was  on  trial 
for  tbe  murder  of  Deltena  Davis,  a  young 
woman  with  whom  he  bad  kept  company. 
He  offered  to  show  by  a  clairvoyant  named 
Hubert  that  a  short  time  before  her  body 
was  found  In  the  river  Miss  Davis  bad  steted 
that  she  was  advanced  five  months  In  preg- 
nancy, and  declared  her  Intention  to  drown 
berBotf.  The  trial  court  refused  bis 'offer, 
but  the  Supreme  Court  held  this  to  be  er- 
roneous, and  that  in  order  to  show  tbe  cause 
of  death  tbe  decedent's  statement  of  her  own 
purpose  was  competent  to  throw  light  upon 
her  own  st^bsequent  conduct  The  opiniCHi 
by  Mr.  Chief  Justice  Field  cleariy  UmUs  sucb 
declarations  to  the  state  of  mind  or  intent 
of  tbe  person  making  them,  and  declares 
them  to  be  hearsay  as  to  other  persons  or 
other  affairs.   He  says: 

"Hie  most  obvious  distinction  between  speech 
and  conduct  is  that  speech  is  often  not  <mly  an 
indication  of  'what  is  in  the  mind'  of  the  speak- 
er, but  a  statement  of  a  fact  external  to  the 
mmd,  and  as  evidence  of  that  it  is  clearly  bear- 
say.  •  •  •  Suppose  that,  at  the  -  interview 
between  the  deceased  and  the  witness  Hubert,  if 
there  was  such  an  interview,  the  deceased  hnd 
said  that  Trefethen  was  the  father  of  her  child ; 
evidence  that  the  deceased  said  this  is  clearly 
hearsay*  and  is  not  admissible  to  prove  that  he 
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was  tbe  fntber;  but  sappoBe  that  it  bad  been 
denied  at  the  trial  that  the  dcpeeaed  knew  that 
she  was  pregnant,  testimony  that  she  bad  said 
that  she  was  pregnant  would  be  some  evidence 
that  she  knew  it." 

Likewise,  In  State  v.  Hayward,  62  Minn. 
474,  65  N.  W.  63,  the  ante  mortem  statements 
of  the  deceased  were  used  in  evidence  In 
tracing  her  own  steps  to  the  scene  of  the 
murder,  bat  not  as  affecting  tbe  moTcments 
of  the  defendant.  Also  in  State  v.  Power, 
24  Wash.  34,  63  Pac  1112.  63  L.  R.  A.  902, 
tbe  syllabus  reads  thus: 

"Where,  on  a  trial  *for  manslaughter  bv  acts 
Intjiended  to  produce  a  miscarriage,  the  deceas- 
ed, on  leaving  her  home  for  the  plnce  where  the 
acta  are  alleged  to  liave  been  performed,  made 
statements  as  to  ber  intentions  in  going,  such 
statements  are  admissible  aa  verbal  acts  chnr- 
acteriring  ber  intentiona,  but  not  as  evidence 
that  the  defendant  produced  the  abortion." 

The  doctrine  Is  crystallized  In  section  705, 
U  O.      thus : 

"The  rights  of  a  party  cannot  be  orejudiced  by 
the  declaration,  act,  or  omisrion  oi  another,  ex- 
cept by  virtue  of  a  particular  relation  betweui 
them.'*^ 

By  this  excerpt  from  the  Code  the  Legisla- 
ture has  removed  the  question  from  the  spec- 
ulations of  doctrinaires  and  the  demands  of 
overzealous  prosecutors.  It  renders  inappli- 
cable the  precedents  dted  In  support  of  Ma- 
bel Barton's  testimony.  Under  tbis  provision 
we  constantly  bold  In  dvtl  cases,  where  only 
money  or  other  property  is  Involved,  that  the 
dedaratlon  or  act  of  one  person  shall  not 'be 
taken  to  bind  another,  unless  the  authority 
to  make  the  statement  is  first  shown.  Here, 
where  the  Ufelong  liberty  of  the  accused  la 
at  stake,  the  prosecution  calls  upon  us  to  atV 
mit  the  hearsay  of  Edna  Morgan's  utterance, 
not  of  any  fact,  but  of  what  she  thought,  all 
without  the  least  showing  of  any  authoriza- 
tion from  the  defendant.  The  rule  in  crimi- 
nal cases  ought  to  be  at  least  as  strict  as  In 
civil  contentions.  L.  O.  U,  |  1635.  More- 
over, the  reception  by  her  of  the  note  from 
the  defendant  Is  the  only  thing  disclosed  by 
the  evidence  which  apparently  could  have  in- 
fluenced her  to  make  the  remark  attributed 
to  bSr.  The  only  light  on  tbe  contents  of 
that  letter  Is  derived  from  tbe  testimony  of 
tlie  defendant  and  his  mother,  to  the  effect 
that  he  had  written  to  Edna  that  she  could 
come  to  the  Famnm  home  with  his  mother 
and  sister  the  following  Friday,  as  they-  re- 
turned Qlendale,  which  would  save  him 
from  making  a  special  trip  for  her.  We  can- 
not, ignore  this  report  of  the  contents  of  the 
writing,  fbr  there  is  no  testimony  to  contra- 
dict it  There  is  nothing  tn  it  to  Induce  her 
to  expect  the  coming  of  the  defendant,  or  to 
lead  her  to  make  the  statement  On  the  con- 
trary, the  normal  Inference  would  be  that 
be  was  not  coming,  and  if  fbr  no  other  reason 
ber  statement  to  Miss  Barton  ought  to  be  re- 
jected, because  It  varies  from  what  she 
would  naturally  say  when  she  learned  that 
he  had  planned  for  some  one  else  to  bring 
ber  to  the  home  of  tiis  parents.   There  is 


nothing  disposed  Otat  gave  ha  any  right 
even  to  think  he  was  coming.   Hie  better 
reason,  however,  la  that,  as  against  him,  she 
had  no  anthorlty  to  say  die  thoi]^t  be  was 
abont  to  visit  her.  Her  ded&ratlons  or  her 
thoughts  on  that  subject  are  utterly  incom- 
petent as  evidence  as  against  tbe  defendant 
Respecting  herself  the  only  material  inqntiy 
was  concerning  her  whereabonta.   Her  rea- 
sons for  remaining  where  she  was  are  whol- 
ly immaterial  and  Irrelevant  and  cannot  be 
admitted  to  tbe  prejudice  of  the  defendant 
The  error  was  essentially  detrimental  to  him, 
because  It  related  to  tbe  very  material  req- 
nlslte  of  proving  that  he  was  at  the  scene  of 
the  crime  when  it  was  committed.  Besides 
being  a  violation  of  the  rule  laid  down  In 
section  709,  I*.  O.  L.,  tbe  testimony  of  Mabel 
Bartop  on  that  point  was  the  purest  hearsay, 
and  ftills  within  the  condemning  reasoning 
of  Mr.  Chief  Justice  Field  In  the  Trefethen 
Case.       applied  to  the  defendant,  her  state- 
ment was  of  a  fact  external  to  her  mind 
within  the  language  of  that  opinion  above 
quoted,  and  hence  the  purest  hearsay.  As 
affecting  the  res  geetse,  the  best  evidence  of 
Edna  Morgan's  whereabouts  was  tbe  testi- 
mony of  her  father  and  sister,  to  the  effect 
that  she  was  at  home  nntll  bedtime  of  the 
night  of  her  disappearance.   Her  refusal  to 
go  home  with  her  friends  was  indicative  of 
nothing  more  about  her  movements  than 
what  was  related  by  her  father  who  saw  her 
last   In  the  light  of  his  testimony  her  stay- 
ing at  home  during  the  preceding  afternoon 
is  negligible.  The  sole  purpose  of  putting  in 
evideiK-e  her  unwarranted  remark  tliat  she 
thought  Roy  was  coming,  and  the  only  way 
the  Jury  must  have  understood  it,  was  to 
allow  tliem  to  infer  that  he  had  written  her 
he  was  coming,  and  upon  this  Inference  to 
presume  that  he  did  come  and,  finally,  to  In- 
fer on  top  of  all  this  that  they  went  together 
to  Beamer's  barn.  This  court  has  condemned 
such  procedure  In  State  v.  Hembree,  54  Or. 
463,  103  Pac  IOCS.  In  that  case  the  proseco- 
tion  deemed  It  Important  to  show  some  mo- 
tive which  urged  the  defendant  to  kill  his 
wife,  for  whose  murder  he  was  being  tried. 
For  tills  purpose  the  state  essayed  to  prove 
that  he  bad  sustained  Incestuous  relations 
with  Ills  daughter  and  knowledge  thereof  on 
the  part  of  tbe  wife.   All  that  was  shown 
was  a  possible  opportunity  for  lllldt  inter- 
course between  the  father  and  daughter  while 
they  were  at  a  hotel  in  Tillamook,  from 
this  circumstance  as  stated  by  Mr.  Chief  Jus- 
tice Moore,  who  wrote  the  opinion,  the  jury 
was  permitted  to  infer  that  the  defendant 
bad  committed  incest  with  bis  daughter; 
that  from  such  deduction  they  were  allowed 
to  infer  that  the  wife  and  mother  bad  ob- 
tained knowledge  of  it  and  that  based 
Qiereon,  the  Jury  was  authorized  to  infer  a  mo- 
tive for  the  commission  of  the  alleged  crime. 
A  convictI<m  was  reversed  for  the  error  thus 
committed.  On  the  point  now  under  discus- 
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Bion  that  case  Is  controlling  In  principle.  The 
rffort  to  prove  the  declarntlons  of  another 
person,  tending  to  show  that  he  had  com- 
mitted the  crime  In  question,  was  proiJerly 
rejected  by  the  court  under  the  authority  of 
State  T.  Fletcher,  24  Or.  295,  33  Pac.  575. 
There  the  court  held  that  such  testimony  was 
hearsay,  and  on  that  ground  rejected  It. 
By  the  same  token  we  should  rule  out  the 
testimony  of  Mabel  Barton  about  the  declara- 
tion of  the  deceased,  to  the  effect  that  she 
expected  the  defendant  to  visit  her. 

Again,  the  statute  has  prescribed  the  in- 
stances in  which  the  declarations  of  a  de- 
ceased person  may  be  admitted  in  evidence. 
Section  727,  subd.  4,  L.  O.  L.,  reads  thus: 

"In  conformity  with  the  preceding  provisiODs. 
evidence  may  be  given  on  the  trial,  of  the  fol- 
lowing  facta:  •  •  •  4.  The  declaration  or 
a«t,  verbal  or  written,  of  a  deceased  persoa,  in: 
respect  to  the  relationship,  birth,  marriMie,  or 
death  of  any  person  related  by  blood  or  marnage 
to  such  deceaiseil  person ;  the  declaration  or  act 
ef  a  deceased  penion,  made  or  done  against  his 
interest  in  respect  to  his  real  property;  and 
al&o  the  declaration  or  act  of  a  dying  {wrsoo, 
made  or  done  under  a  sense  of  impending  death, 
respecting  the  cause  of  his  death." 

Only  thus  ftir  has  our  Code  opened  the 
door  for  the  admission  of  hearsay  tesdmony 
concerning  the  declarations  of  deceased  per- 
sons. The  mention  of  these  Instances  is  the 
exclusion  of  all  others.  Thla  la  in  accord 
with  State  t.  McGrath,  36  Or.  109.  67  Pac. 
321.  teaching  that  the  Code  is  complete  on 
the  subject  of  evidence.  Treating  of  the 
construction  of  atatntes,  section  715,  L.  O. 
h.,  is  as  follows: 

"In  the  construction  of  a  statute,  •  •  * 
Ae  office  of  the  judge  is  simply  to  ascertain  and 
declare  what  is,  in  terms  or  in  substance,  coo- 
taioed  therein,  not  to  insert  what  has  been  omit- 
ted, or  to  omit  what  has  been  inserted ;  and 
where  there  are  several  provisions  or  particu- 
lirs,  snch  construction  is,  if  possible,  to 'be 
adopted  as  will  give  effect  to  all?* 

Section  710,  Ia  O.  L.,  proTldes  thus : 
"In  the  construction  of  a  statute  the  intention 
of  the  Legislature  *  *  *  is  to  he  pursued,  if 
poBcible;  and  when  a  general  and  particular 
proviaioa  are  inconsiatent,  the  latter  is  para- 
monnt  to  the  former.  So  a  particular  intent 
shall  control  a  general  one  that  is  inconsistent 
with  if 

We  have  no  right  to  reed  Into  the  statute 
an  additional  exception  to  the  general  rule 
against  hearsay  testimony.  The  opinion  of 
Mr.  Justice  Ramsey  in  State  v.  Goddard.  69 
Or.  73.  78,  133  Pac.  90,  138  Paa  243,  Ann. 
Cas.  1816A,  146,  is  a  valuable  writing  on  the 
doctrine  of  statutory  construction  as  applied 
to  this  case  and  to  thia  particular  section 
of  the  Code.  The  general  rule  alMUt  the  dec- 
larations of  deceased  persons  is  that  they  are 
adniisfiible  only  as  to  such  things  concerning 
vhich  the  deceased,  if  alive,  would  be  allow- 
ed to  testUy.  State  t.  Saunders,  14  Or.  300, 
305,  12  Pac.  441.  Applying  the  doctrine  to 
the  present  Issue,  we  will  suppose,  for  Illus- 
tration, that  the  defendant  bad  been  indicted 
for  assault  with  Intent  to  kill  Edna  Moi^n, 
and  she  had  come  to  testify  at  the  trial  In 
ndi  a  case,  u  In  this;  it  would  be  neces- 
m  p.— 28 


sary  to  prove  that  she  and  the  defendant  met 
eoch  other,  hut  it  is  plain  that  she  could  not 
be  allowed  to  declare  on  the  witness  stand 
that  she  said  to  Mabel  Barton,  "X  think  Roy 
la  coming  down."  If,  when  alive,  she  could 
not  tell  what  expression  of  her  thoughts  she 
made  to  some  other  person — and  no  one  pre- 
tends that  she  could— hearsay  evidence  of  it 
cannot  be  rightfully  given  after  she  was 
dead.  Her  death  adds  no  sanction  to  the 
declaration  of  her  expectatioo.  On  this 
point  Mr.  Justice  Thornton  wrote  thus  in 
Pewle  V.  Taylor,  59  Cal.  940,  ©15: 

"The  law  is  well  settled  that  the  declarations 
of  the  deceased  are  admissible  only  to  tiiose 
tilings  to  which  he  would  have  been  competent 
to  testify  if  sworn  as  a  witness  in  the  cause. 
They  must  relate  to  facta  only,  and  not  to  mere 
matters  of  opinion  (1  Greenl.  Ev.  |  159;  1 
Wlmrt.  Am.  Cr.  L.  f  678;  People  v.  Sanchez, 
24  Col.  26;  Warren  v.  State,  9  Tex.  Aop.  629 
[35  Am.  Rep.  7451),  or  belief  (R.  v.  Sellers.  O. 
B.  1796.  Car.  C.  L.  233;  McPherson  v.  State, 
22  Ga.  478;  Johnson  v.  State,  17  Ala.  618; 
McLean  v.  State,  16  Ala.  674;  2  Bam.  & 
Cress.  608;  Nelson  v.  State,  7  Humph.  [Tenn.J 
6^).  •  *  •  The  deceased  could  not  have  been 
allowed  to  testify  as  to  his  guesses,  or  as  to 
whom  he  thought  might  have  poisoned  him, 
which  was  nothing  more  than  an  opinion  or 
ctmjecture." 

Why  Bbould  Edna  Morgan  dead  be  more 
competent  as  a  witness  than  Edna  Morgan 
Uvlng? 

It  matters  not  Uiat  the  bill  of  exceptions 
fails  to  show  that  the  defendant  excepted  to 
other  testlmcHiy  of  the  same  kind  that  was 
elidted  <m  cross-«xamlnation.  H«  Is  not 
estopped  to  urge  the  objection  when  properly 
presented.  He  is  not  required  to  multiply 
exceptions  on  ttie  same  point  indoflnltely. 
One  specification  of  error  of  the  same  kind  Is 
SutUcient  to  raise  the  question  for  adjudica- 
ti<m  without,  padding  the  record  with  repeti- 
tions of  tlie  same  objection. 

It  is  tme  that  the  courts  have  measure- 
ably  receded  from  the  old  doctrine  that  a 
defendant  on  trial  for  a  felony  cannot  waive 
anything  In  his  favor,  but  It  Is  going  to  the 
other  extreme  to  hold  that  because  his  coun- 
sel by  possible  inadvertence  fails  to  object 
to  certain  Incompetent  testimony  given  by 
one  witness,  the  defendant  thereby  waives 
the  right  to  except  to  like  statements  of 
those  testifying  afterwards.  Waiver  ought 
not  to  be  pushed  to  such  an  extent,  yet  this 
is  the  only  deduction  to  be  drawn  from  the 
utterance  of  Mr.  Justice  HARRIS,  to  the 
effect  that  the  defendant  was  not  harmed  by 
the  statement  of  Miss  Barton,  because  a 
similar  declaration  by  Mr.  Morgan  was  al- 
lowed to  pass  unchallenged.  Neither  Is  such 
evidence  In  the  same  category  as  expressions 
of  pain  or  of  the  nature  of  the  malady  af- 
fecting the  declarant  as  approved  in  State 
r.  Glass,  5  Or.  73.  Under  that  precedent  the 
defendant  was  rightly  permitted  to  read  In 
evidence  Edna  Morgan's  letter,  written  about 
a  month  before  her  alleged  death.  In  which 
she  spoke  of  her  then  '*slck  week."  This 
was  competent,  as  her  declaration  about  the 
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state  of  ber  own  health,  to  show  that  she 
could  not  have  been  fire  months  advanced  In 
pi^nanc^,  as  tbe  testimony  tended  to  show 
was  the  case  with  the  woman  whose  remains 
were  found  In  the  burning  bam.  The  ad- 
mlsslw  of  that  letter  In  evidence  does  not, 
In  any  manner,  estop  the  defendant  from 
opposing  tbe  attempt  of  the  prosecotlMi  to 
bind  him  by  hearsay  testimony  of  Edna's 
unauthorized  declaration  of  what  she  thought 
be  was  going  to  do. 

«On  the  subject  of  admissibility  of  state- 
ments of  a  deceased  person,  the  victim  of 
the  homicide,  the  fbllowing  precedents  are 
here  noted:  In  Pec^e  v.  CarkhufT.  24  GaL 
040,  the  defendant  was  Indicted  for  the  mur- 
der of  bia  nncie,  with  whom  he  resided.  A 
witness  for  the  prosecution  testified  as  fol- 
lows: 

"Deceased  and  I  lunctied  together,  about  2 
o'clock  p.  m.  My  wife  invited  deceased  to 
take  supper  witli  us.  He  dectiaed,  sayiog  be 
must  go  home  to  attend  to  cooking  apples.  He 
said  Sam,  meaning  defendant,  would  be  home 
tliat  night ;  that  he  bad  gone  to  the  park  to  see 
a  favorite  officer  and  witness  a  review." 

All  the  evidence  tending  to  connect  the  de- 
fendant with  the  crime  was  circumstantial. 
The  deceased  was  last  seen  alive  about  2 
o'clock  p.  m.  on  Sunday,  and  his  corpse  was 
found  at  his  house  between  7  and  8  o'clock 
on  Monday.  The  court  there  says: 

"The  only  object  of  the  prosecution  in  of- 
fering in  evidence  the  declaration  of  the  deceas- 
ed that  the  defendant  would  be  at  home  on  tdun- 
day  night  was  to  enable^the  jury  to  presume, 
from  toe  fact  that  the  deceased  expected  tbe 
defendant  to  return  that  night,  that  he  did 
so  return,  and  was  there  at  the  time  of  the  com- 
mission of  the  murder.  It  Is  impossible  to  con- 
ceive upon  wHat  theory  that  declaration  was  ad- 
miaaible.  If  the  declaration  had  been  made  to 
the  witness  by  any  other  person,  it  would  not 
be  contended  that  it  was  admissible  in  evidence, 
for  evidently  it  would  be  obnoxious  to  the  ob- 
jection that  it  was  hearsay  testimony.  The  fact 
that  the  declaration  was  made  by  tbe  deceased 
does  not  tend  to  remove  the  objection,  for  the 
dedaratioDS  of  the  deceased  are  permitted  to  be 
proven  in  tbe  single  case  when  they  are  made  in 
extremis,  and  have  reference  to  the  circumstanc- 
es of  the  death,  unless  the  declaration  consti- 
tutes a  part  of  the  rea  gestae,  or  can  be  classed 
with  demrations  against  interest,  etc  *  *  * 
It  was  not  admissible  aa  a  part  of  tbe  res  gestae, 
fur  It  did  not  constitute  one  of  the  circumstanc- 
es surrounding  the  murder.  Tbe  expetctation  of 
the  deceased  that  the  defendant  would  return, 
and  that,  too,  unsupported  by  any  evidence  oi 
tbe  reasons  for  his  expectations,  did  not  even 
tend  to  prove  any  fact  connected  with  the  mur- 
der. Tbe  expectati(»t  may  have  been  without 
any  foundation;  may  have  been  merely  a  sur- 
mise arising  from  tbe  defendant's  usual  habits. 
His  expectation  or  declaration  that  the  defend- 
ant would  return  at  the  time  stated  would  pos- 
sess no  more  legal  value  aa  evidence  to  prove 
the  fact  that  be  did  return  than  would  the  ex- 
pectation of  his  ne^bbor.  Bums,  that  tbe  de- 
fendant would  return  at  the  given  time." 

Cheek  v.  State,  35  Ind.  492,  was  a  murder 
case  wherein  a  witness  was  allowed  to  re- 
port a  conversation  with  tbe  deceased,  Just 
prior  to  the  homicide,  herein  the  latter 
said: 

"Doc,  1  sm  glad  you  have  come;  there  are 
two  r^ans  going  up  (be  road,  and  they  have 


threatened  to  take  my  life;  they  have  gone  ta 
my  house,  and  I  want  you  to  go  back  with  me. 

The  court  there  held  on  this  point  that: 
"A  statement  of  the  deceased  person,  made  be- 
fore the  commission  of  tbe  act,  and  not  made  in 
the  presence  or  bearing  <rf  the  defendant,  is  not 
competent  evidence  against  blm." 

In  Weyricb  t.  People,  88  I1L  90,  a  wlfc 
was  indicted  for  tbe  murder  of  her  hnsiband 
by  poisoning.  It  was  htid  to  be  error  to  ad- 
mit the  declaration  of  tbe  deceased  that  he 
suspected  his  wife  to  be  unchaste,  in  tbe  «b> 
sence  of  any  proof  that  such  suspidoa  was 
ever  conununlcated  to  her.  In  People  v. 
Irwin,  77  GaL  494,  20  Paa  66,  it  was  said 
that: 

"The  declarations  of  tbe  deceased  to  third 

parties  at  various  times  before  tbe  homitnde  as 
to  his  fears  of  murder,  and  that  he  intended  to 
leave  the  country  because  the  defendant  and 
others  were  conspiring  to  take  his  life,  and  that 
he  had  given  them  no  cause,  etc.,  are  not  admis- 
sible in  evidence,  onA  to  admit  them  is  highly 
prejudicial  error. ' 

In  People  v.  Gress,  107  CaL  461,  40  Pa& 
752,  the  defendant  was  accused  of  murder. 
A  witness  detailed  a  conversation  with  the 
decedent  had  the  evening  before  the  homi- 
cide. The  murdered  man  told  him: 

"I  am  in  trouble.  I  have  a  family  in  Sonora, 
and  a  few  months  ago  I  took  a  young  man  la 
as  partner  with  me,  and  here  lately  I  nave  dis- 
covered that  he  is  about  to  get  away  with  my 
wife  and  child,  and  I  want  to  get  to  Sonora  as 

auick  as  possible.  I  want  to  save  my  boy,  and 
lat's  my  hurry  for  coming  here." 

Treating  of  this  subject  the  court  said, 
speaking  by  Mr.  Justice  Van  Fleet: 

"This  evidence  was  clearly  hearsay,  and  was 
wholly  inadmissible  upon  any  possible  theory  of 
the  case,  or  upon  any  principle  or  rule  of  evi- 
dence known  to  the  law.  It  was  no  less  hearsay 
because  tbe  declarations  were  those  of  the  de- 
ceased, since  proof  of  such  declarations  are  only 
admissible  when  made  in  extremis ;  dying  decla- 
rations, Imviug  reference  to  the  circumstances  of 
the  death,  or  when  they  constitute  a  part  of  tbe 
res  gestffi.  •  •  •  In  this  case  they  were  nei- 
ther. The  mortal  blow  had  not  been  struck,  nor 
were  tbey  in  any  manner  connected  with  the 
rencontre  wbich  resulted  in  Assalena'a  deatb. 
Obviously  the  admission  of  this  evidence  was 
highly  prejudicial  to  the  defendant,  since  its  in- 
evitable tendency  would  be  to  greatly  Inflame 
and  prejudice  the  minds  of  the  jury  against 
bun," 

In  Montag  v.  People.  141  ni.  75.  30  N.  E. 
337.  the  defendant  was  accused  of  the  murder 
of  his  wife.  It  appeared  that  on  the  day  of 
tbe  homicide  he  called  at  the  store  where 
the  shooting  occurred  between  12  and  1 
o'clock,  aud  bad  an  interview  with  the  de- 
ceased, lasting  some  two  or  three  hours.  He 
then  left  the  store,  but  In  a  short  time  re- 
turned, and  then  the  shooting  occurred.  A 
witness  was  allowed  to  give  a  conversation 
had  with  the  deceased,  which  occurred  10 
minutes  after  tbe  defendant  had  left  tbe 
store  and  15  minutes  before  be  returned. 
In  answer  to  the  question: 

"What  did  tbe  deceased  say  to  yon  after  bt 
bad  been  out  10  mlnntea?" 

— she  replied: 

"She  told  me  that  he  warned  her  If  he  couldnt 
come  and  see  her  that  ni^t  he  woold  kill  her.  I 
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uked  her  If  she  va«ii*t  afraid,  and  ibe  said 

DO." 

Quoting  from  the  ayUabns.  the  rule  Is  there 

laid  down  thus: 

"Deciarationa,  to  become  a  pftrt  of  the  res 
gestiB,  must  be  made  at  the  time  of  the  act  dooe 
which  they  are  supposed  to  characterize  or  illus- 
trate, and  must  be  calculated  to  unfold  the  na- 
ture and  quality  of  the  facts  they  are  intended 
to  explain,  and  to  so  harmonize  with  them  as  ob- 
viously to  constitute  one  transaction.  What  oc- 
curs before  or  after  an  act  baa  been  done  does 
not  constitute  a  part  of  the  res  gestaj,  although 
the  interval  or  separation  may  be  very  brief." 

In  Klrby  t.  State.  0  Terg.  (Tenu.)  383,  30 
Am.  Dec.  420,  a  statement  of  the  deceased 
the  day  before  he  was  killed  that  he  was 
going  on  a  certain  trip,  and  that  the  defencl- 
ant  was  to  accompany  him,  Is  not  admissible. 
In  State  v.  Punshon,  124  Mo.  448,  27  S.  W. 
1111,  a  husband  was  prosecuted  for  the  mur- 
der of  his  wife.  He  offered  to  show  that 
their  domestic  relations  were  pleasant,  also 
what  she  said  as  to  the  cause  of  her  absence 
from  him ;  her  threats  to  kill  herself,  the  rea- 
son therefor;  that  she  was  an  expert  In  the 
use  of  firearms,  and  was  in  the  habit  of  car- 
rying a  revolver.  After  discussion  of  the 
authorities  cited,  the  court  said: 

"The  statements  of  the  wife  which  were  offered 
to  be  proven  were  not  part  of  the  res  gesta  as 
exclamationa  of  pain,  nor  were  they  with  respect 
to  her  health,  as  in  [authorities  cited]  and  were 
properly  excluded;  and  so  were  her  atatements 
to  the  effect  that  she  intended  to  kill  herself,  for 
the  same  reasons.  She  was  no  party  to  the 
prosecution,  and  the  state  was  not  bound  by  any- 
thing she  may  have  said.  *  *  *  It  win  not  be 
serioosly  contended  that,  if  defendant's  wife  had 
been  living,  and  he  bad  been  indicted  for  assault 
with  intent  to  kill  her,  anything  she  might  have 
said  in  regard  to  their  amicable  relations  would 
have  been  admissible  against  the  state,  and,  if 
not  then  admisElble  the  fact  that  she  was  dead  at 
the  time  of  trial  did  not  make  snch  statement 
permissible.** 

In  Parlter  t.  Commonwealth  (Ky.)  51  S.  W. 
S7S.  a  mordor  case,  the  following  language 
appeared: 

"The  oonrt  allowed  John  A.  Murray,  the  fa- 
ther-in-law of  the  deceased,  to  testify  to  a  con- 
versation between  them  before  the  deceased 
started  down  the  road,  and  be  allowed  the  wit- 
ness Buck  York  to  state  a  similar  conversation 
between  him  and  the  deceased  at  his  house,  in  r^ 
card  to  his  purpose  in  going  down  the  road. 
This  evidence  was  incompetent  The  accused 
was  not  present,  and  evidence  could  not  be  made 
against  him  by  statements  not  in  his  presence, 
and  not  la  any  way  connected  with  the  shooting 
or  tlirowing  any  Ugbt  on  it** 

HoUand  T.  State,  162  Ala.  5,  50  South.  215, 
was  a  murder  case.  The  court  there  said: 

"The  conversation  between  the  deceased  and 
Annie  Liggan  before  the  killing,  and  while  the 
defendant  was  absent  from  the  house,  was  not 
admissible.  Neither  should  the  trial  court  have 
permitted  Mrs.  Taylor  to  testify  that  deceased 
told  her,  about  five  minutes  before  the  difficulty, 
and  before  the  defendant  had  returned  to  the 
house,  that  'Holland  told  him  he  was  going  after 
a  gun  and  was  coming  back  to  kiU  him,  and  that 
he  could  not  defend  himself.'  This  was  all  hear- 
say evidence,  and  was  not  a  part  of  the  res 
gestM" 


In  McCray  t.  State,  134  Gft.  416,  68  8.  B. 
62,  20  Ann.  Cas.  101,  It  Is  said  In  the  syllabus: 

"Declarations  made  by  the  deceased  in  refer- 
ence to  his  motive  in  seeking  to  find  the  accused, 
though  made  while  on  Ms  way  to  the  scene  of 
the  homicide  in  quest  of  the  accused,  were  not 
admissible,  over  the  objection  of  the  accused,  for 
the  purpose  of  showing  that  the  intention  of  the 
declarant  In  seeking  the  accused  was  peaceful 
and  lawful." 

Another  murder  case  was  State  t.  S&afer, 
22  Moat  17,  55  Pac.  626.  This  excerpt  is 
taken  from  the  opinion: 

"The  court  permitted  witnesses  to  testify  to 
declarations  made  by  the  deceased  to  them  in  the 
absence  of  the  defendant,  about  30  minutes  be- 
fore the  homicide,  that  he  (deceased)  bad  had  a 
difiicutty  with  the  defendant  at  Columbia  Gar^ 
dens  that  night;  that  be  was  not  armed;  that 
he  was  afraid  of  the  defendant;  that  he  wanted 
protection  from  the  defendant;  that  he  wanted 
defendant  arrested,  etc.  It  seems  that  this  evi- 
dence was*  admitted  for  the  purpose  of  showing 
deceased  was  not  armed  at  the  time  he  was  shot 
by  defendant.  But  we  know  of  no  theory  upon 
which  it  was  admissible.  It  was  not  a  part  of 
the  res  geste.  It  was  clearly  hearsay,  and  It 
was  just  as  clearly  error  to  admit'  it" 

In  Wall  v.  State  (Tex.  Cr.  App.)  62  S.  W. 
1062,  the  defendant  was  convicted  of  murder 
in  the  second  degree.  He  was  the  manager  of 
a  sawmill,  and  had  discharged  the  decedent 
from  employment  there.  The  following  morn- 
ing the  latter  returned,  and  in  the  ensuing 
altercation  the  defendant  killed  him.  We 
quote  from  the  opinion: 

"In  bill  of  exceptions  No.  1,  appellant  com- 
plains that  the  court  permitted  Jack  Hall  to  tes*  - 
tify  that,  on  the  morning  Johnson  was  killed,  be 
came  to  his  house  and  told  him  he  was  goinft 
down  to  the  mill  to  pay  defendant  what  he  owed 
him;  that  he  intended  to  leave  Hardin  county, 
and  did  not  want  to  leave  until  he  had  paid  Wall 
what  he  owed  bim.  And  in  this  connection  the 
witness  further  testified  that  from  what  John> 
son  told  him'  on  the  morning  he  was  killed,  wit- 
ness had  concluded  that  he  (Johnson)  and  de- 
fendant had  made  friends  after  thi  difficulty  the 
day  before.  Appellant  objects  to  this  testimony 
for  various  reasons,  mainly  because  it  shows  the 
animus,  purpose,  and  intent  of  deceased,  which 
purpose  and  intent  were  not  brought  home  to  the 
knowledge  of  appellant.  •  •  •  In  Johnson  v. 
State.  22  Tex.  App.  206,  2  S.  W.  609,  this  ex- 
act question  was  raised  and  discussed,  and  we 
there  held,  where  testimony  was  introduced  for 
the  purpose  of  showing  that  deceased  had  no 
deadly  purpose  or  intent  when  be  went  to  the 
place  of  the  homicide,  and  that  he  did  not  go 
tliere  for  the  purpose  of  executing  his  prior 
threats  against  defendant,  that  such  testimony 
was  error,  because  it  was  hearsay  evidence,  so 
far  as  defendant  was  concerned ;  and,  secondly, 
because  defendant  could  not  be  bound  by  the  un- 
discovered and  undisclosed  motive  of  deceased, 
when  the  same  were  opposed  and  contradicted  by 
all  the  facts  and  circumstances  known  to  and 
judged  by  defendant  from  his  own  standpoint" 

Wooley  V.  State  (Tex.  Cr.  App.)  64  S.  W, 
1055,  was  a  murder  case.  The  trial  court 
admitted  the  testimony  of  witnesses  about 
what  the  decedent  said  to  them  In  the  absence 
of  the  defendant  just  before  the  homicide,< 
about  his  object  in  going  Into  the  defendant's 
field  and  his  purpose  In  going  from  thence 
to  one  Griffith,  who  lived  beyond  the  Wooley 
farm,  to  get  employment  The  objection  to 
the  testimony  was  on  the  ground  that  the  de* 
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fendant  was  not  present  at  the  time,  and 
knew  nothing  as  to  tbe  purpose  disclosed  In 
tbe  conversation,  Indicating  tbat  tlie  deceas- 
ed was  tbere  on  a  peaceful  mission.  The 
court  said: 

"It  13  true,  the  tefltimony  is  res  geetiB  of  de- 
ceased's net;  that  is,  his  verbal  act  in  connec- 
tion with  and  explaining  his  conduct  in  being 
ou  tbe  Wooiey  farm.  But  res  gesta  Is  not  al- 
ways admissible,  especially  where  it  makes  proof 
of  a  fact  that  is  bound  to  materially  affect  a 
defendant,  and  be  has  no  notice  or  knowledge  of 
such  fact.  The  authorities  cited  aU  bear  out  ap- 
pellant's contention  to  the  cfiTect  that  the  testi- 
mony was  inadmissible,  and  the  court  committed 
a  harmful  error  in  penoitting  its  iDtroduction." 

To  the  same  effect  la  Adams  t.  State  (Tex. 
Or.  App.)  64  S.  W.  1055;  Young  t.  State,  41 
Tex.  Cr.  E.  442,  55  S.  W.  331;  Stote  v.  Reea, 
40  Mont  571.  107  Pac.  893;  Brumley  v. 
State,  21  Tex.  App.  222,  17  S.  W.  140,  57  Am. 
Rep.  612;  Johnson  t.  State,  22  Tex.  App. 
206,  2  S.  W.  609. 

In  People  t.  WUUams,  3  Parker's  Cr.  R. 
(N.  Y.)  84,  the  defendant  and  tbe  decedent 
were  husband  and  wife,  and  lived  apart.  He 
was  accused  of  murdering  her  by  adminis- 
tration of  poison.  For  the'puri>ose  of  show- 
ing tbat  they  were  together,  and  hence  that 
be  bad  an  oi^ortunlty  to  kill  her,  evidence 
offered  of  -  her  declaration,  on  leaving  her 
residence,  that  she  was  going  to  meet  her 
husband,  was  immaterial,  and  not  part  of 
the  res  gestae.  The  court  there  declared  that 
tbe  evidence  was  not  offered  to  qualify  an 
act  connected  with  the  issue,  but  to  Induce 
the  Jury  to  Infer  another  act  not  otherwise 
shown  to  exist,  that  of  bis  being  In  com- 
pany with  the  deceased.  In  Foster  t.  Sbeih 
herd,  258  HI.  164.  101  N.  B.  411,  45  L.  B.  A. 
(N.  S.)  167,  Ann.  Gas.  1914B,  672,  It  was 
held  Incompetent  to  receive  the  detdaratlons 
of  tbe  decedent  alwut  where  he  was  going 
to  spend  the  night  so  as  to  account  for  his 
being  where  he  was  killed  when  mistaken 
for  a  burii^r.  In  Ohlcago,  etc.  By.  Co.  v. 
ObanceUor.  165  111.  438,  46  N.  B.  269,  tbe  ac- 
tion was  bronght  against  the  company  by  an 
administrator,  to  recover  damages  for  caus- 
ing the  death  ot  his  decedent  At  the  trial 
a  witness  was  permitted  to  testify  that 
she  was  St  the  bonse  of  the  decedent  be- 
tween 7  and  8  o'clock  on  the  morning  In 
question,  and  that  the  latter  told  her  she 
was  going  on  tbe  9  o'clock  train;  that  be- 
ing tbe  hour  at  which  she  was  afterwards 
killed.  The  question  was  material  because 
the  endeavor  was  thereby  to  show  that  she 
Intended  to  become  a  passenger  on  that  train. 
Tbls  materially  affected  the  degree  of  care 
to  be  observed  by  the  defendant  tor  U  she 
was  a  passenger,  the  caution  to  be  observed 
towards  her  was  much  greater  than  if  she 
was  not  occupying  that  relation.  The  court 
,beld  that  her  declarations  about  her  purpose 
to  teke  that  train  were  inadmissible,  al- 
thougb  she  went  to  the  depot  at  that  time 
and  was  there  killed  by  the  train.  All  these 
cases  are  illustratlTe  of  the  attitude  of  the 
deceased  towards  the  act  In  question,  and 


are  characteristic  of  bis  purpose  In  connec- 
tion witli  the  situation  resulting  in  hla  death. 
The  reasoning  of  these  precedents  is  con- 
vincing that,  in  the  absence  of  knowledge  on 
the  part  of  the  defendant,  the  declaratloDs 
of  the  decedent  are  entirely  immaterial,  are 
not  part  of  the  res  gestae,  and  cannot  be 
admitted  In  evidence  against  the  accused. 
In  cases  of  circumstantial  evidence,  sudi 
things  only  serve  to  Inflame  the  Ima^na- 
tlon,  which  always  tinges  that  class  of  testi- 
mony. The  declarations  Imputed  to  Edna 
Morgan,  to  the  effect  that  she  thought  the 
defendant  was  coming,  could  not  liave  beai 
received.  In  evidence  If  made  by  any  other 
person  at  the  same  time  and  place.  The 
fact  that  she  Is  dead  does  not  add  to  their 
admissibility  or  relevance. 

[13, 14]  It  has  generally  been  held  that  the 
admission  in  evidence  of  material  objects^ 
or  an  inspection  of  the  same,  whether  offers 
ed  in  evidence  or  not,  is  within  the  dlscifr 
tlon  of  the  court  We  have  before  os,  as 
an  exhibit  in  the  case,  what  purports  to  be  a 
track  of  a  man's  shoe  made  in  the  soil  near 
the  bam.  The  earth  was  dug  up  with  the 
track  Impressed  thereon,  was  used  in  evi- 
dence, and  Is  present  here  as  an  exhibit  It 
would  not  be  far  afield  to  characterize  aa 
capricious  a  discretion  which  would  carry 
into  the  record  a  spadeful  of  barnyard  filtli 
and  deny  the  Jury  an  inspection  of  tbe  feet 
of  a  hocse  upon  whose  track  the  prosecntiaa 
relied  as  tending  to  connect  the  defendant 
with  the  crime.  But  considering  that  the 
offer  of  the  mare  was  made  six  months  aft- 
er the  crime  was  committed,  and  there  was 
no  testimony  tending  to  show  Qiat  the  foot 
was  in  substantially  the  same  conditio  at 
both  dates,  we  are  not  prepared  to  say  that 
the  court  abused  Its  prerogative  in  refusing 
the  jnry  an  Inspection  of  the  animaL  On 
the  other  band,  if  it  had  permitted  an  ex- 
amlnati<m  ot  her  foot,  no  oomidalnt  what- 
ever could  baye  been  made  of  autb.  a  tulin^ 

Begazding  the  correctnees  ot  the  Instrno- 
tlons  oa  manslaughter.  It  Is  convenient  as  a 
preliminary  to  here  set  down  tbe  varloos 
provisions  of  the  Criminal  Code  reqjiectliis 
the  taking  of  human  life: 

"If  any  person  shall  purposely,  and  ot  delib- 
erate and  premeditated  mdice,  or  in  the  com- 
mission or  attempt  to  commit  any  rape,  arson, 
robbery,  or  burglair.  kill  another,  such  person 
shall  be  deemed  ffuilty  of  murder  in  the  first  de- 
gree."  SecUon  1893,  L.  O.  L. 

"If  any  person  shall  purposely  and  malicloasly. 
but  without  deliberation  and  premeditation,  or 
in  the  commission  or  attempt  to  commit  any 
felony,  ottier  than  rape,  arson,  robbery,  or  bur- 
glary, kill  another,  such  person  shall  be  deemed 
guilty  of  murder  In  the  second  degree.**  Seetino 
1894,  L.  O.  L. 

"If  any  person  shall,  by  an  act  imminently 
dangerous  to  others,  aad  evincing  a  depraved 
mind,  regardless  of  homao  life,  although  witlt- 
ont  any  design  to  effect  the  death  ai  any  partic- 
ular individual,  liill  another,  audi  person  sb 
deemed  guilty  of  murder  in  the  secmid  degree." 
IScction  1895.  L.  O.  L. 

"If  any  person  shall,  by  previous  engagunent 
or  appointment  fight  a  duel  within  the  joriadlfr 
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Hon  at  Qiia  state,  and  in  so  doing  ahall  inflict 
a  wound  apon  another,  whereof  the  person  so 
injured  shall  die,  sach-  person  shall  be  deemed 
ffuilty  of  murder  in  the  second  degree."  SectiOD 

1896,  L.  O.  L. 

"If  any  person  shall,  without  malice  express 
or  implied,  and  without  deliberation,  upon  a  sud- 
den heat  of  passion,  caused  by  a  provocation  ap- 
parently sufficient  to  make  the  passion  irresist- 
ible, voluntarily  kill  another,  such  person  shall 
be  deemed  gutlty  of  manslaughter."  Section 

1897,  L.  O.  L. 

"If  any  person  shall,  in  the  commission  of  an 
unlawful  act,  or  a  lawful  act  without  due  cau- 
tion or  circumspection,  involuntarily  kill  anoth- 
er, such  person  shall  be  de^ed  guilty  of  man- 
slnuRbter."   Section  1898,  L.  O.  L. 

"If  any  person  shall  purposely  and  deliberately 
procure  another  to  commit  self-murder,  or  assist 
juother  in  the  commission  thereof,  such  person 
shall  ho  deemed  guilt;  of  manslaughter."  Sec- 
tion 1899,  U  O.Jj. 

"If  any  person  shall  administer  to  any  woman 
pregnant  with  a  child  any  medicine,  drug,  or 
substance  whatever,  or  sball  use  or  employ  nuy 
instrument  or  other  means,  with  intent  thereby 
to  destroy  such  child,  unless  the  same  shall  be 
necessary  to  preserve  the  life  of  such  mothpr, 
snch  person  shall,  in  case  the  death  of  such  child 
or  mother  be  thereby  produced,  be  deemed  guilty 
of  manslaughter."    Section  1900,  L.  O.  U 

"If  any  physician,  while  in  a  state  of  intoxi- 
cation, sball,  without  a  design  to  effect  death,  ad- 
minister any  poison,  drug,  or  medicine,  or  do  any 
other  act  to  another  person  which  shall  produce 
the  death  of  such  other,  such  physician  shall  be 
■deemed  guilty  of  manslaughter."  Section  1001, 
L.  O.  L. 

"Every  other  killing  of  a  human  being  by  the 
act,  procurement,  or  culpable  negligence  of  nn- 
other,  when  such  killing  is  not  murder  in  the  first 
or  second  degree,  or  is  not  justifiable  or  excus- 
able as  provided  in  this  chapter,  shall  be  deem- 
ed manslaushter."   Section  1902,  L.  O.  L. 

On  the  postulate  that  it  was  allowable  to 
InBtmct  tbe  jury  on  the  subject  of  mau- 
alaughter  oal7  by  the  acquiescence  of  the  de- 
fendant, his  implied  assent  extended  no  fur- 
ther than  to  Invite  the  court  to  correctly 
charge  the  jury  on  that  topic.  It  is  elemen- 
tary that  it  is  the  duty  of  the  court  to  de- 
clare the  law  and  of  the  Jury  to  report  the 
fact  by  the  verdict.  The  Jury  is  not  to  be 
left  to  draw  conclosioos  of  law.  'niat  is  the 
-exclnsive  province  of  the  court  The  first  In- 
struction on  manslaughter  above  quoted  was 
fonnded  upon  section  1898,  supra,  but  it  left 
to  the  Jury  to  determine  the  Judicial  ques- 
tion of  whether  the  act,  U  any  was  shown, 
In  the  commlsskm.  of  which  the  deftodant 
killed  Edna  Morgan,  if  at  all,  was  an  unlaw- 
ful act  The  second  instruction  was  Intended 
to  cover  the  kind  of  manalaoghtw  described 
lu  secUon  1900.  It  Is  fitnlty  In  that  it  de- 
clares la  substance  that  every  abortion  re- 
sulting In  the  deafli  of  the  mother  is  a  crime. 
Abortion  means  the  premature  or  unnatural 
expulsion  of  the  fetus  from  the  uterus  prior 
to  the  completion  of  the  period  of  gestation. 
The  Gsesarean  operation  to  which  resort  Is 
sometimes  had  for  the  purpose  of  saving  the 
life  of  the  mother  Is  itself  an  abortion.  It 
^oes  not  necessarily  cause  the  death  of  the 
mother  or  the  child,  though  It  generally  Is 
the  death  of  one  or  both.  The  term  does  not 
imply  crime  as  was  held  in  Belt  v.  Spauld- 


Ing,  17  Or.  130,  20  Pac  827.  me  InstrucOm 
leaves  out  of  consideration,  not  only  Oie  In- 
tent to  destroy  the  child,  but  also  the  lack  of 
necessity  to  preserve  the  life  of  the  mother, 
both  material  ingredients  of  tibe  crime  con- 
demned by  section  1900.  If  the  court  enter- 
ed upon  the  task  of  explaining  manslaughter 
in  any  of  the  various  forms  in  the  different 
sections  of  the  statute  already  quoted.  It 
should  have  correctly  define^  the  offense.  Its 
failure  to  do  so  in  the  instances  mentioned 
renders  the  instructions  amenable  to  the  ex- 
cation  taken  by  the  defendant  at  the  close  of 
the  char^,  although  it  might  be  said  be  con- 
sented that  the  court  should  chat^e  the  Jury 
on  manslaughter.  The  vice  of  the  instruction 
lies  in  th6  assnmption  that  bringing  about 
an  abortion  is  necessarily  a  crime,  whereas 
it  is  only  one  elranent  of  an  offense,  the  other 
ingredients  of  which  were  not  mentioned  or 
explained  to  the  Jury,  but  were  taken  for 
granted.  The  plea  of  not  gutlty  and  the  pre- 
sumption of  innocence  combat  the  Indictment 
and  all  the  testimony  for  the  prosecution,  so 
that,  even  if  nothing  else  were  shown,  the 
court  had  no  right  to  assume  the  other  facts 
besides  the  mere  abortion  necessary  to  con- 
stitute an  unlawful  act  or  offense  under  sec- 
tion 1900. 

Still  further:  The  following  sections  of 
Lord's  Oregon  Laws  are  here  set  forth: 
"When  it  appears  that  the  defendant  has  com* 

mitted  a  crime,  and  there  is  reasonable  groun'd 
of  doubt  in  which  of  two  or  more  degrees  he  is 
guilty,  he  can  be  convicted  of  the  lowest  of  those 
degrees  only."   Section  1528,  L.  O.  L. 

"Upon  an  indictment  for  a  crime  consisting  of 
different  degreee,  the  jury  may  find,  the  defend- 
ant not  guilty  of  the  degree  charged  in  the  in- 
dictment, and  guilty  of  any  degree  inferior  there- 
to, or  of  an  attempt  to  commit  the  crime  or 
any  such  inferior  degree  thereof."  Section  1951, 
U  O.  L. 

"In  all  cases,  the  defendant  may  be  found 
guilty  of  any  crime,  the  commission  of  which  is 
necessarily  ludnded  in  that  with  which  he  Is 
charged  in  the  indictment  or  of  an  attempt  to 
commit  such  crime."  Section  1652,  L.  O.  L. 

.  There  is  no  crime  in  this  state  unless  the 
same  Is  defined  by  statute.  In  other  words, 
there  are  no  oommon-law  crimes  under  our 
^stem  of  Jurisprudence.  Sanction  must  be 
found  in  some  statute  for  every  criminal  ac- 
cusation. State  V.  Vowels,  4  Or.  324 ;  State 
T.  Gaunt,  18  Or.  116,  9  Pac.  66;  State  v. 
Nease,  46  Or.  433,  80  Pac.  897 ;  State  v.  Ay- 
ers.  49  Ot.  61,  88  Pac.  653, 10  L.  R.  A.  (N.  S.) 
092,  124  Am.  St  Rep.  1036;  State  v.  Smith, 
55  Or.  408.  106  Pac.  797 ;  State  v.  Stephanus, 
63  Or.  135,  99  Pac.  428,  17  Ann.  Gas.  1146; 
State  T.  Smith,  56  Or.  21,  107  Pac.  980.  Mur- 
der is  the  only  crime  classified  by  degrees, 
and  so  we  have  murder  in  the  first  and  sec- 
ond degrees  as  defined  by  statute.  Man- 
slaughter is  not  a  degree  of  murder.  All  the 
six  different  kinds  of  manslaughter  are  un- 
like either  murder  In  the  first  degree  or  mur- 
der in  the  second  degree  In  essential  particu- 
lars. The  question  of  degrees,  therefore, 
cannot  be  considered  in  this  case  under  sec- 
tion 1528,  because  there  is  no  accusation  for 


Digitized  by 


Google 


438 


161  PAOIFIO 


REPOBTBB 


(Or. 


anything  else  than  the  lowest  degree  of  mur- 
der as  affected  by  sections  1528  and  15S1. 

Under  the  present  indictment.  In  order  for 
the  jury  to  be  allowed  to  convict  of  man- 
alaui^ter,  we  must  hold  that  It  is  necessari- 
ly Included  in  the  terms  of  that  accusation. 
We  note  that  it' says  the  defendant  "wrong- 
fully, unlawfully,  feloniously,  purposely  and 
maliciously  Ulled  Edna  Morgan  In  some 
manner  and  by  some  means  unknown  to  the 
grand  Jury."  We  cannot  say  as  a  matter  of 
law  that  any  of  the  six  different  kinds  of 
manslaughter  Is  necessarily  Included  within 
that  statement  The  Indictment  In  band  does 
not  measure  up  to  the  terms  of  section  1440, 
Ia  O.  Ij.,  which  requires  that: 

"Tbe  iDdictment  must  be  direct  and  certain,  as 
it  regards,  ♦  *  •  the  crime  charged;  and, 
tbe  particular  circumstances  of  the  crime  charg- 
ed when  they  are  necessary  to  constitute  a  com- 
plete crime.** 

'The  particular  circumstances"  mentioned 
In  tbe  sections  defining  the  several  kinds  of 
murder  and  manslaughter  serve  to  dUteren- 
tlate  one  sort  from  another,  and,  being  thus 
made  necessary  to  constitute  a  complete 
crime,  must  directly  and  certainly  appear  in 
the  Indictment  If  a  conviction  is  to  t)e  had 
on  any  of  them.  The  principle  at  stake  la 
whether  a  defendant  can  be  committed  of  an 
offense  of  which  the  Indictment  gives  tilm  no 
informati<Hi.  True  enough,  tbe  legislative 
branch  of  the  government  may  simplify 
forms,  but  sufficient  must  be  left  In  the  ac- 
cusing document  to  preserve  and  satisfy  the 
constitutional  rights  of  the  accused.  State 
V.  Learned.  47  Me.  426 ;  State  v.  Mace.  76  Me. 
64.  It  la  true  that  the  forms  in  the  appen- 
dix to  our  Code  allow  the  allegation  that 
tbe  means  employed  to  commit  tbe  crime  are 
unknown  to  the  grand  Jury ;  but  in  so  far  as 
that  proTiston  deprives  tbe  defendant  of  the 
right  to  know  the  nature  and  cause  of  the 
accusation  against  talm  it  Is  unconstitutional. 
If  the  grand  Jury  has  not  enough  evidence 
to  justify  an  indictment,  so  much  the  worse 
la  it  tm  tbe  prosecution.  No  one  can  tell 
from  the  accusing  document  wtutber  tbe  de- 
jCmdant  was  to  be  tried  tor  either  of  the  two 
classes  of  murder  in  the  secwd  degree  de- 
scribed in  section  18&1,  or  for  tbe  killing  of 
a  person  by  an  act  Imminently  dangerous  to 
others,  evincing  a  depraved  mind,  regardless 
of  human  life,  as  defined  by  section  1895,  or 
whether  it  was  a  bomidde  committed  while 
fighting  a  duel  as  condemned  in  section  1S96. 
Besides,  it  is  impossible  to  say  as  a  matter 
of  law^  that  either  of  the  six  sorts  of  man- 
slaughter already  mentioned  is  Included  in 
either  of  tbe  four  kinds  of  murder  In  the 
second  degree.  It  Is  elementary  that  enough 
must  be  found  In  the  Indictment  upon  which 
to  base  a  Judgment  of  conviction.  If  It  Is 
proposed  to  convict  of  manslaughter  under 
section  1897,  there  should  be  sufficient  In  tbe 
written  accusation  to  show  that  the  defend- 
ant, without  malice  and  without  deliberation, 
bat  upon  a  sndden  beat  of  passion  caused  by 


a  provocation  apparently  snfBcIent  to  make 
the  iMsslon  irresistible,  voluntarily  killed  the 
deceased.  Or,  If  tbe  defendant  was  to  blame 
for  assisting  the  deceased  to  suicide.  It 
should  have  been  so  stated,  and  likewise,  as 
to  tbe  administering  of  any  drug  or  employ- 
ing any  means  upon  a  pregnant  woman  re- 
sulting in  her  death.  This  should  api>ear  in 
the  Indictment  If  the  state  would  secure  a 
conviction  for  that  form  of  manslaughter. 
In  short,  tbe  legislative  brandi  of  tbe  gov- 
ernment has  seen  fit  to  define  six  different 
<^sse8  of  acts  consUtntlng  manslaughter,  and 
at  least  four  constituting  murder  in  the  sec- 
ond degree,  distinguishing  them  all  as  sep- 
arate statutory  offenses.    The  prosecuti<m 
cannot  be  wiser  than  the  lawmakers,  obliter- 
ate all  these  points  of  difference,  cast  a  drag- 
net In  the  form  of  a  general  indictment  for 
murder,  and  be  allowed  to  prove  any  one 
of  tbe  half  dozen  kinds  of  manslaughter  or 
the  four  kinds  of  murder  In  tbe  second  de- 
gree.  For  arbitrariness  such  procedure  ex- 
cels the  well-known  detective  stratagem  of 
apprehending  tbe  victim  on  some  trivial 
charge  and  holding  him  until  a  graver  case 
can  be  made  out  against  him.  It  Is  to  make 
conviction  depend,  not  upon  Indictment  wbldi 
gives  notice  to  the  accused  of  what  be  Is  call- 
ed upon  to  oppose  by  bis  defense,  but  upon 
what  tbe  prosecatlon  may  be  able  to  fish  oat 
of  testimony  given  in  tbe  star  chamber  of 
the  grand  jury.   The  true  knowledge  of  "tlie 
nature  and  cause  of  the  accusatlwi"  dawns 
not  upon  him  until  he  has  beard  the  instruc- 
tions to  the  jury.   The  state  does  not  come 
into  tbe  open  and  give  its  accused  dtlsen 
notice  of  the  charge  against  him;  but,  on 
the  contrary,  conceals  its  real  purpose  in  gen- 
eralities and  sets  a  snare  for  his  feet.  In 
maldng  the  charge  the  grand  jury  must  clas- 
sify it  according  to  the  distinctions  laid  down 
by  the  statute.  To  hold  otherwise  is  to  abuse 
tbe  constitutional  right  of  the  defendant 
demand  the  nature  and  cause  of  the  accusa- 
tion against  him.  and  to  have  a  copy  there- 
of."   Section  11,  art  I,  Const   To  have  a 
copy  of  the  accusation  means  that  the  in- 
dictment upon  which  be  is  tried  must  state 
the  facts  covering  the  specific  crime  for 
which  the  state  would  secure  a  conviction. 
Within  the  terms  of  tbe  oi^oic  act  nothing 
less  will  conserve  the  rights  of  the  accused 
under  Ita  protective  feature  or  meet  his  con- 
stitutional demand.   The  prosecution  is  en- 
titled to  carve  as  great  a  crime  out  of  any 
transaction  as  it  can,  but  it  ts  restricted  un- 
der oar  Constitution  and  laws  to  that  accu- 
sation to  the  exclusion  of  other  different 
crimes  except  so  far  as  one  Is  necessarily  in- 
cluded in  tbe  other.  No  other  conclusion  la 
logical,  unless  we  entirely  disregard  section 
1442,  Tj,  O.  h.  saying,  "The  Indictment  mnst 
charge  but  one  crime,  and  in  one  form  only.** 
It  would  mean  that  In  criminal  pleadings  we 
must  discard  all  legislative  distinctions  be- 
tween the  various  kinds  of  homicide  and 
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swec^  Into  the  scrapbeap  all  rules  aboat 
making  an  accusation  ccaxtiata  to  tbe  stat- 
ute. The  form  for  murder  In  the  first  degree 
appearing  In  tbe  appendix  to  the  Criminal 
Ck>de  will  answer  for  the  "one  form  only," 
and  no  prosecutor  need  concern  lilmself  alraut 
setting  out  In  his  Indletmeut  any  of  the  ele- 
ments c<Hitalned  In  the  leglslatlTe  definitions 
ot  other  varieties  of  homicide. 

Hndi  reliance  Is  placed  by  the  prosecution 
imon  State  t.  Magers,  85  Or.  fi20. 57  Pac.  197, 
where  Uie  matter  is  thus  summed  up: 

"The  mle  to  be  extracted  from  these  dedslona 
Mcms  to  be  that  If  the  maaiter  of  the  killiag 
18  anknown,  aod  circumstantial  eTideoce  only  in 
relied  upon  to  connect  the  defendant  with  tbe 
commisBion  of  the  crime,  it  is  the  dut;  of  the 
conrt,  when  so  reqacsted,  to  instruct  the  jury 
upon  the  law  applicsble  to  mnrder  In  the  first 
degree,  mnrder  in  the  second  degree,  and  man- 
slaocbter,  and  where  it  appears  that  the  defend- 
ant has  committed  a  crime,  and  there  Is  reason- 
able ground  of  doubt  in  which  of  two  or  more 
degrees  he  is  ruilt7>  be  can  be  convicted  of  the 
lowest  of  these  degrees  only." 

There  are  several  reasons  why  that  case 
should  not  control  the  present  contention. 
Tbere,  the  defendant  sought  to  escape  the 
death  penalty  by  shunting  the  Jury  onto  the 
subject  of  manslaughter.   Here,  the  defend- 
ant is  arguing  against  being  called  to  meet 
a  charge  of  which  the  indictment  gave  hhn  no 
notice.  That  decision  makes  a  manslaughter 
instruction  depend  upon  the  request  of  the 
defendant,  but  here  the  defendant  did  not 
ask  for  it.   His  attitude  is  portrayed  in  the 
words  of  bis  counsel,  "I  will  nail  my  colors 
to  tbe  mast  and  sink  or  swim."    His  saying 
at  tbe  same  time,  "We  have  no  objection," 
cannot  be  construed  into  a  request  for  such 
a  direction  to  the  Jury.  Again,  the  opinion 
takes  so  account  of  distinctions  between  dif- 
foent  crimes  and  of  the  necessity  of  making 
an  Indictment  conform  to  the  statute,  nor 
does  It  give  any  craislderatlon  to  the  consti- 
tutional right  of  the  defraidant  already  men- 
tioned. It  makes  the  broad  statemmt  that 
a  manslaughter  InstmcUon  Bbonld  be  given 
when  and  whenever  drcumstantlal  evidence 
Is  present  In  the  cas^  but  when  we  ask  what 
«oe  of  the  >lx  dUTerent  kinds  of  manslan^ter 
most  be  descilbed  to  the  Jury,  we  look  In 
nln  to  Uie  Magers*  declaim  for  an  answer. 
Trial  Judges  axe  left  to  conjectare  on  this 
subject  That  precedent  Ignores  ttw  indict- 
ment aa  a  foundation  o£  conviction  and  per> 
mlts  the  state  to  rely  solely  upon  whatever 
theory  may  be  developed  in  the  testimony. 
Irrespective  of  the  form  of  the  grand  Jury's 
accusation.  In  the  Instant  case  It  would  have 
been  quite  as  proper  to  allow  a  verdict  of 
srson,  because  there  was  evidence  about  the 
bumtng  of  a  bam.   Finally,  the  decision  pro- 
ceeded on  a  misapprehension  of  the  statute, 
viz.,  that  manslaughter  is  a  degree  of  murder. 
It  is.  indeed,  a  species  of  homicide,  but  the 
Code  tuts  made  it  a  distinct  crime.   It  is  not 
a  degree  of  murder,  nor  a  degree  of  any  of- 
fense. Our  legislation,  without  which  there 
la  00  crime  In  this  stat^  has  made  It  sol 


generis  In  Iti  aereral  forma,  and  It  should  be 
80  treated. 

The  court  undertook  to  Instruct  the  Jury 
about  the  species  of  manslaughter  defined  In 
section  1898,  L.  O.  Li,  aimed  against  one  who 
ittvolnntarlly  kills  another  in  the  commission 
of  an  unlawful  act  or  a  lawful  act  without 
due  caution  or  drcomspectlon.  The  Justlflca* 
tlon  for  thla  course  most  be  fbund,  if  at  all, 
in  section  ISC^  allowli^  the  conviction  of 
a  crime,  the  commission  of  which  Is  necessa- 
rily Included  In  the  one  ehaiged  In  the  In- 
dictment The  accusation  is  that  the  defend- 
ant did  the  act  "purposely  and  malldonsly." 
An  act  done  "Involuntarily"  Is  not  and  cannot 
be  included  In  the  category  of  those  done 
'•purposely."  The  two  words  are  antonyms. 
They  are  radically  distinct  and  opposite  in 
meaning.  It  Is  an  abuse  of  the  statute  to 
say  that  Involuntary  homicide  is  necesfiarily, 
or  in  other  words,  aa  a  matter  of  law.  In- 
cluded in  that  done  with  purpose  and  malice. 
On  this  subject  Mr.  Justice  Eakln  In  State 
V.  Whitney,  54  Or.  438, 102  Pac.  288,  held  the 
prosecution  to  a  strict  compliance  with  the 
statute  in  drawing  an  indictment  We  read 
from  the  syllabus: 

"An  indictment,  alleging  that  accused  feloni- 
ously and  voluntarily  administered  a  suppositwy 
contaiaiiig  poison  to  another,  from  the  effects 
of  which  she  died,  was  iosufficient,  under  sec- 
tion 1897,  Lb  O.  L.,  making  it  manslangbter  to 
voluntarily  kill  another  upon  a  sudden  heat  of 
passion,  bnt  without  malice  and  deliberation.  In 
that  it  did  not  allege  facts  cnistituting  volun- 
tary mani^ugbter." 

On  the  contrary  he  decided,  further,  that: 

"An  indictment,  alleging  that  accused  felo- 
niously and  voluntarily  administered  poison  to 
another,  from  the  effects  of  which  she  died,  did 
not  charge  involuntary  manslaughter,  under 
section  1898,  L.  O.  L.,  mnking  it  involuntary 
manslaughter  to  involuntarily  kill  another,  while 
engaged  in  the  commission  of  an  nnlawful  act, 
or  a  lawful  act  without  due  cantion,  in  that  It 
did  not  allege  facts  showing  any  unlawful  act, 
or  a  lawful  act  negligently  committed." 

The  lesson  to  be  drawn  from  that  decision 
is  that  where  the  statute  makes  distinctions 
in  the  ingredlenta  of  a  crime,  the  pleader 
must  observe  them. 

To  approve  tbe  Instructltm  of  the  court 
about  abortion,  we  would  be  driven  logically 
to  the  absurdity  of  holding  that  when  the 
accusation  says  the  defendant  "wrongfully, 
unlawfully,  feloniously,  purposely,  and  ma- 
liciously killed  E!dna  Morgan,"  It  perforce 
means  that  she  being  then-pregnant  with  a 
child,  the  defendant  administered  to  her  some 
drug  or  medicine,  or  used  or  employed  upon 
her  some  instrument  or  other  means  with  in- 
tent to  destroy  the  child,  the  same  behig  un- 
necessary to  iHvserve  the  Ufe  of  the  mother, 
by  reason  of  all  which  her  death  was  pro* 
duced.  Such  a  conclusion  does  violence  to 
the  constitutional  rights  of  tbe  accused, 
because  it  does  not  Inform  him  of  the  nature 
of  the  real  charge  against  him,  In  that  It 
leaves  out  every  Ingredient  of  the  man- 
slaughter described  in  section  1900  except 
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the  death  of  the  mother.  Neither  In  the 
iDdlctment  nor  In  the  charge  of  the  court 
on  that  point  Is  there  a  syllable  about  the 
administration  of  any  drag  or  medicine,  the 
employment  of  any  Instrument,  or  an  Intent 
to  destroy  the  child,  or  lack  of  necessity  to 
preserve  the  life  of  the  mother.  It  would 
be  a  travesty  on  all  rules  of  criminal  pleading 
to  say  that  an  Indictment,  couched  In  the  lan- 
guage of  the  court  about  abortion,  would  be 
a  good  one  under  section  1000,  yet  that  would 
be  the  effect  of  an  approval  of  that  Instruc- 
tion. The  defmdant  was  entitled  to  accept 
the  issue  as  the  state  tendered  it,  and  if  be 
chose  the  pure  altematlre  of  guilty  of  murder 
in  the  second  degree  or  not  guilty,  he  had  a 
right  to  do  so  and  Ignore  any  other  charge. 
Under  this  Indlctmnit,  drawn  as  it  is  without 
reference  to  the  particular  circumstances  of 
the  case  showing  how  the  homicide  was  ac- 
complished, the  pleading  ^as  not  sufficient 
to  support  any  evidence  or  conviction  of  man- 
BlanghtOT.  It  was  error  to  enter  upon  that 
field  of  inquiry.  It  exposed  the  defendant  to 
danger  of  convictioD  from  a  course  of  which 
he  had  no  notice,  and  Invited  the  Jury  into 
the  realm  of  fancy  and  speculation  upon 
visionary  theories  with  no  testimony  to  sup- 
port them. 

Baybum  v.  State,  60  Ark.  177,  63  S.  W. 
356,  was  a  case  where  the  defendant  was 
cliarged  with  murder  In  that: 

He  "did  unlawfully,  willfully,  feltmlously.  and 
of  his  malice  aforethought,  and  after  premedita- 
tion and  ddiberatlon,  Idil  and  murder  one  A. 
T.  C!arpenter." 

Under  this  indictment  the  trial  court  charg- 
ed the  Jury: 

"If  you  find  from  the  evidence  beyond  a  rea- 
spuable  doubt  that  defendant  In  the  perpetra- 
tiou  of,  or  in  the  attempt  to  perpetrate,  the 
robbery  of  A.  T.  Carpenter,  shot  and  killed 
Carpenter,  then  defendant  is  Kuilty  of  murder 
in  the  first  degree,  and  you  will  so  find." 

The  case  was  at  first  affirmed  on  Appeal, 
but  on  rehearing  it  was  reversed  on  this 
point.  The  Arkansas  statute  is  substantially 
like  our  own.  The  case  Is  so  apropos  in 
treating  of  statutory  crimes  that  the  follow- 
ing excerpt  from  the  opinion  Is  here  Inserted: 

"According  to  these  statutes  two  classes  of 
murder  constitute  murder  in  the  first  degree,  to 
wit:  (1)  All  murder  committed  by  any  kind  of 
willful,  deliberate,  malicious,  and  premeditated 
killing;  and  (2)  all  murder  which  shall  be  com- 
mitted in  the  perpetration  of,  or  in  the  attempt 
to  perpetrate,  arson,  rape,  robbery,  burglary,  or 
larceny.  In  Cannon  v.  State,  60  Ark.  564  [31 
.S.  W.  150,  32  S.  W.  128],  this  court  held 
that  it  is  eBsential  to  the  validity  of  an  indict- 
ment for  the  first  class  of  murder  in  the  first 
degree  to  use  the  words  'willfal,*  'deliberate,' 
'malicious.'  'premeditated,'  or  equivalent  words, 
in  charging  the  offense.  The  reason  for  the  rul- 
ing is,  these  words  are  descriptive  of  the  ele- 
ments necessary  to  constitute  that  class  of  mur- 
der. For  the  same  reason  it  is  necessary  to  al- 
lege that  the  killing  was  done  in  the  perpetra- 
tion of,  or  in  the  attempt  to  perpetrate,  one  of 
the  felonies  namod  in  the  statutes  quoted,  in 
order  to  charge  the  second  class  of  murder  in 
the  first  degree.  These  two  classes  of  murder 
In  the  first  degree  are  aerate  and  distinct  In 


the  former  a  precedent  intent  to  Ml  Is  neces- 
sary to  constitute  the  offense,  while  in  the  lat* 
ter  it  is  not.  While  the  former  may  be  cwn- 
mitted  in  the  oerpetration  of,  or  attempt  to  per-- 
petratc,  the  felonies  named,  an  indictment  for 
tlie  same  will  not  always  Indude  the  latter;  and 
when  it  does,  it  is  only  because  the  essentials 
necessary  to  constitute  the  former  exist.  The 
perpetration  of,  or  attempt  to  perpetrate,  a  fel- 
ony necessary  to  constitute  the  se<H)nd  class  to 
not  equivalent  to  the  premeditation,  delibera- 
tion and  iut'  tit  necrsKarv  to  constitute  the  first, 
except  in  effect.  Tiiey  raise  the  killins  to  the 
grade  of  that  in  the  first  class,  but  the  allega- 
tions necessary  to  charge  murder  in  the  first 
dpgree  in  the  first 'class  are  not  enoivalent  to 
those  necessary  to  chnrgc  the  offense  in  the 
second.  Hence  an  indictment  which  charges 
only  the  offense  in  the  first  class  will  not  be  suffi- 
cient to  accuse  the  defendant  of  murder  com- 
mitted in  the  perpetration  of,  or  in  the  attempt 
to  perpetrate,  one  of  the  felonies  named  in  the 
statute,  unless  it  is  committed  with  the  intent 
to  kill,  and  after  premeditotion  and  deliberation. 
In  support  of  this  conclusion  we  cite  Cannon 
V  State,  (iO  Ark.  564  [31  S.  \V.  150.  32  S.  W. 
128],  and  the  cases  and  authorities  cited  in 
the  same.  A  defendant  cannot  be  lawfully  con- 
victed of  a  crime  with  which  he  is  not  charged 
in  the  indictment  against  him.  Some  courts 
have  held  that  he  can  be  convicted  of  murder 
committed  in  the  perpetration  ot,  or  in  the  at- 
tempt to  perpetrate,  the  felonies  named  in  th« 
statute,  under  a  common-law  indictment  for 
murder.  But  they  do  so  because  they  hold 
that  the  law  dividing  murder  into  two  degrees 
introduced  no  change  in  the  form  of  the  in- 
dictment, created  no  new  offense,  and  only  re- 
duced the  punishment  for  one  of  the  degrees. 
We  disapproved  of  this  view  In  Cannon  v.  State. 
60  Ark.  564  f31  S.  W.  150,  32  S.  W.  128].  aui 
held  that  it  did  make  a  change  in  the  form  of 
the  indictmenL  It  follows  the  instruction 
should  not  have  been  given." 

Woods  T.  Commonwealth  (Ky.)  7  S.  W. 
801,  was  a  murder  case.  The  statute  there, 
as  in  this  state,  defined  a  peculiar  kind  of 
homicide  as  manslaughter  when  perpetrated 
under  certain  circumstances.  The  court  there 
held  that: 

"The  statutory  crime,  as  defined  In  Gen.  St. 
Ky.  e.  29,  art.  4,  S  2,  as  follows:  'Any  person 
who  shall  stab  another,  not  dosiiniing  thereby 
to  produce  his  death,  and  which  is  not  Aaae  in 
self-defense^  or  in  an  attempt  to  pi^erve  the 
peace,  or  in  the  lawful  arrest  or  attempt  to  ar- 
rest a  person  charged  with  a  felony,  or  in  do- 
ing any  other  legal  act,  so  that  the  person  stab- 
bed shall  die  thereof  within  six  months  next 
thereafter,*  eta— is  not  a  degree  of  the  offeiiB« 
charged  in  an  indictment  for  murder;  and  an  in. 
Btrnction  as  to  tiic  crime  defined  by  this  statute 
cannot  be  given  in  such  a  rase.'* 

To  the  same  effect  Is  Conner  t.  Common- 
wealth, 76  Ky.  (13  Bush)  714.  In  Norris  v 
State,  S3  Miss.  373,  It  was  held  that  under  a 
general  Indictment  tor  larceny  of  property 
the  state  cannot  show  that  the  theft  was  com- 
mitted in  another  state,  and  brought  Into 
the  domestic  forum,  so  as  to  punish  the  de- 
fendant under  a  special  statute  making  tBat 
larceny. 

In  Huntsman  v.  State,  12  Ter.  App.  eio. 
Mr.  Justice  Hurt  considers  exhaustively  the 
matter  of  a  lesser  crime  being  included  in 
a  charge  of  one  of  greater  consequence. 
Among  other  things,  he  says; 

"Csn  the  Legislature  remove  any  of  thcso  in- 
cidents?  If  so,  which,  and  how  many?  if 


Digitized  by 


Google 


Or.) 


STATE  V. 


441 


can  authorize  omission  of  one,  why  not  two, 
tbree,  four,  or  all  of  them?  If  it  can  provide 
for  the  omisflioQ  of  a  single  necessary  iiujedient 
in  the  description  of  the  offense  charffea,  it  can 
authorize  the  omission  of  all  words  descriptive 
of  the  act  or  omission,  which,  by  law,  is  declar- 
ed to  be  an  offense.  Thus  it  mifrht  provide  for 
a  trial  of  a  citizen  upon  a  written  statement  of 
a  grand  jury,  accusmg  him  of  having  violated 
the  law,  and  autborize  the  prosecution  to  prove, 
on  the  trial,  any  act  or  omission  violative  of  any 
provision  of  the  written  law.  But  it  was  for 
the  purpose  of  preventing  such  unjust  and  tyran- 
nical legislation  and  its  consequences  that  the 
requirement  of  'an  indictment  of  a  grand  jury' 
was  inserted  in  the  Constitution.  Were  it  other- 
wise, the  grand  jury  might  indict  for  theft  up- 
on a  state  of  case  sufficient,  aa  presented  to 
them,  to  warrant  the  charge,  and  on  trial  the 
defendant  fhow  liis  innocence  of  such  offense, 
yet  the  prosecution  could  abandon  that  accusa- 
tion and  go  on  trying  to  establish  embezzlement, 
swindling,  receiving  stolen  goods  knowing  them 
to  be  stolen,  obtaining  property  upon -false  pre- 
tenses, and,  if  in  relation  to  live  animals,  driv- 
ing them  beyond  their  accustomed  range;  tak' 
ing  the  diances  of  making  a  prima  facie  case  of 
either  or  all  of  them,  and  so  procure  a  convic- 
tion for  an  offense  which  the  grand  jury  never 
hoard  of  during  their  investigation,  and  for 
which  they*  had  no  thought  of  Indicting  the  ac- 
fniscd.  xhua  the  indictment  presented  would' 
be  made  the  mere  stalk  or  stub  on  which  the 
prosecution  might  seom  least  liable  to  be  met, 
or.  of  wiiich  there  might  be  the  greatest  proba- 
bility of  the  defendant's  having  no  information, 
so  as  to  insure  his  conviction  before  he  could 
prepare  to  answer.  Sacb  a  construction  would 
make  the  right  not  to  be  'held  to  answer  fur 
any  criminal  offense  except  upon  indictment  of  a 
gruiid  jury'  a  deception,  a  fraud,  a  falsehood,  to 
intrap  innocent  persons  who  confide  in  the 
truth  of  the  law  and  Its  solemn  proceedings, 
imd  to  wrongfully  convict  them  without  any  in- 
dictment of  a  grand  jury,  charging  them  with 
the  crime  for  which  they  are  held  to  answer. 
There  must  be  such  an  indictment,  so  accusing 
the  defendant  of  the  very  crime  of  which  he  u 
convicted,  to  sustain  the  judgment,  and  the 
waut  of  it  will  not  be  supplied  by  one  charging 
another  offense  by  allegations  which  do  not  in> 
dude  that  for  which  the  party  is  ccmvicted." 

He  sums  Qp  the  matter  thus: 

"Finally:  To  allow  the  indictment  for  a  great- 
er to  snstain  a  conviction  for  the  lesser  offense, 
it  must  contain  the  statement  of  every  inculpa- 
tory fact  and  circumstance  material  to  the  de- 
scnptioQ  of  the  latter,  and  the  two  must  be 
alike  as  to  all  the  essential  constituent  elements 
of  the  lesser  otEense,  so  that  the  allegation  will 
include  it  without  contradicting  the  materiel 
averments  of  the  greater.  Whenever  an  indis- 
putable constituent  fact  or  circumstance  of  the 
lesser  is  not  included  in  the  greater,  the  lat- 
ter cannot  be  made  to  include  the  former,  no 
matter  how  many  other  facts  and  circumstanc- 
es may  be  common  to  both.** 

In  People  v.  Olmstead,  30  Mich.  431,  the 
Indictmeat  was  for  manslaughter  in  kllliiv 
one  Mar;  Boweni,  whom  it  is  averted  he  did 
"fdcmloualy,  willfully^  and  wickedly  kill  and 
slay,  contrary  to  the  statute  in  such  case 
made  and  prorided,"  etc.  The  infonnation 
did  not  name  the  offense,  nor  the  manner, 
nor  the  means  of  Its  commission.  The  stat- 
ute tor  manslaughter  by.  producing  abortion 
was  snbstantiaUy  like  our  own.  The  court 
admitted  to  the  Jury  considerable  testimony 
designed  to  prove  the  offense  thus  described. 
The  discussion  ot  this  point  Is  contained  in 
the  following  ertract  fr<m  the  opinion: 


"Respondent  claims  that  the  constitutional 
right  'to  be  informed  of  the  nature  of  the  accu- 
saticHi'  involves  some  information  concerning 
the  case  he  is  called  on  to  meet,  which  is  not 
given  by  such  a  general  charge  as  Is  here  made. 
And  courts  are  certainly  bound  to  see  to  it  that 
no  such  right  is  destroyed  or  evaded,  while  they 
are  equally  bound  to  carry  out  all  legislative 
provisions  tending  to  simplify  practice,  so  far 
aa  thi^y  do  not  destroy  rights.  The  discussions 
on  this  subject  sometimes  lose  sight  of  the  prln- 
ciplo  that  the  rules  requiring  information  to  be 
given  of  the  nature  of  the  accusation  are  made 
on  the  theory  that  an  innocent  man  may  be 
indicted,  as  well  as  a  guilty  one,  and  that  nn 
innocent  man  will  not  be  able  to  prepare  for 
trial  without  knowing  what  he  is  to  meet  on, 
triaL  And  the  law  not  only  presumes  inno- 
cence, but  it  would  be  gross  injustice  unless 
it  framed  rules  to  protect  the  innocent. 

"The  evils  to  be  removed  by  the  various  acts 
concerning  indictments  consisted  in  redundant 
verbiage,  and  in  minute  charges,  which  were  not 
required  to  be  proven  as  alleged.  It  was  main- 
ly, no  doubt,  to  remove  the  necessity  of  averring 
what  need  not  be  proved  aa  alleged,  and  there- 
fore gave  no  information  to  the  prisoner,  that 
the  forms  were  Amplified.  And  these  difficul- 
ties were  chiefly  confined  to  common-law  of- 
fenses. Statutory  offenses  were  always  requir- 
ed to  be  set  out  with  all  the  statute^  elemrata. 
Koster  v.  People.  8  Mich.  431.  The  statute 
de^tigned  to  simplify  indictments  for  statutory 
crimes,  which  is  in  force  In  this  state,  nnd  is  a 
part  of  the  f;eme  act  before  quoted,  reaches  that 
result  by  declaring  that  an  indictment,  describ- 
ing an  offense  in  the  words  of  the  statute  creat- 
ing it.  shall  be  maintained  after  verdict.  O.  L. 
!  7928.  But  both  of  these  sections  must  be 
read  in  the  light  of  the  rest  of  the  same  statute, 
which  plainly  confines  the  omission  of  descrip- 
tive averments  to  cases  where  it  will  do  no 
prejudice.  And  so  it  was  held,  in  Endcrs  v. 
i'eople,  20  Mich.  233.  that  nothing  could  be 
omitted  by  virtue  of  this  statute,  which  was 
essential  to  the  description  of  an  offense. 

"Manslaughter  at  common  law  very  generally 
consisted  of  acts  of  violence,  of  such  a  nature 
that  indictments  for  murder  and  manslaughter 
were  interchangeable,  by  the  omission  or  reten- 
tion of  the  allegation  of  malice,  and  of  the 
technical  names  of  the  offenses.  In  a  vast  ma- 
jority of  cases  a  very  simple  allegation  would 
be  enough  for  the  protection  of  the  prisoner. 
But  where  the  offense  of  manslaughter  was  in- 
voluntary homicide,  and  involved  no  assault,  but 
arose  out  of  some  negligence  or  fault  from  which 
death  was  a  consequential  result,  and  some- 
times not  a  speedy  one.  the  ordinary  forma  were 
deficient,  and  the  indlcbnent  had  to  be  framed 
upon  the  peculiar  facts,  and  could'  convey  no 
adequate  Information  without  this.  See  2  Bish- 
op's Cr.  Proced.  g  538. 

''Tiie  offense  for  which  the  respondent  in  this 
case  was  put  on  trial  originated  In  the  statute 
defining  it.  and  could  not  have  come  within  any 
of  the  descriptions  of  manslaughter  at  common 
law.  An  innocent  person,  charged  under  the 
information,  could  form  no  idea  n^batever  from 
it  of  the  case  likely  to  be  set  up  against  him. 
lie  might,  perhaps,  be  fairly  assum^  hound  to 
prepare  himself  to  meet  a  charge  of  manslaugh- 
ter by  direct  violence  or  assault.  But  which  one 
was  meant,  out  of  the  multitudinous  forms  of 
indirect  and  consequential  homicide  that  mi^t 
occur  after  a  delay  of  any  time  not  exceeding  a 
year,  from  an  original  wrong  or  neglect,  and 
of  which  he  might  or  might  not  have  been  in- 
formed, be  could  not  readily  conjecture.  Noth- 
ing could  inform  him  of  this  statutory  charge, 
except  allegations  conforming  to  the  statute. 
These,  we  think,  he  was  entitled  to  have  spread 
nut  upon  the  accusation.  Without  them  he  was 
liable  to  be  surprised  at  the  trial,  and  could 
not  be  expected  to  prepare  for  it.  We  are  not 
prepared  to  hdd  this  infmination  bad  upm 
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Its  face,  for  ve  are  disposed  to  thinb,  and  it 
was  practically  admitted  on  the  argumeDt,  that 
it  may  apply  to  the  ordinary  homicide  by  as- 
sault. It  was  not,  therefore,  until  the  evidence 
came  in  that  it  was  made  certain  the  case  was 
different.  The  question  of  sufficiency  does  not 
arise  directly  upon  the  record,  but  on  the  bill 
of  exceptions,  and  the  error  was  In  permitting 
a  conviction  on  it" 

In  People  t.  Amett,  126  Gal.  680,  S9  Pae. 
204,  it  was  held  that  tinder  an  Indictment 
charts  sssanlt  to  commit  mnrder,  but 
which  does  not  charge  that  the  defendant 
made  the  assault  with  a  deadly  weapon,  the 
conviction  of  the  lesser  offense  cannot  be 
sustained.  In  Mapula  t.  Territory,  9  Ariz. 
199,  80  Pac.  380,  it  was  decided  that  a  wo- 
Tlction  of  af^ravated  assault,  may  be  had 
under  a  murder  indictment  only  after  the 
facts  constituting  sud^  assault  are  alleged 
in  the  indictment.  Goldln  v.  State,  104  Ga. 
649,  30  S.  Bi  749,  laid  down  the  prindple 
that  a  verdict,  finding  a  defendant  guilty  of 
assault  and  battery  under  an  indictment 
charging  assault  with  intent  to  commit  rape, 
under  which  no  battery  is  charged,  cannot 
stand.  Ag^n,  in  Watson  v.  State,  116  Ga. 
607.  43  S.  E.  32.  21  L.  R.  A.  (N.  S.)  1,  the 
court  announced  the  doctrine  that  the  crime 
charged  in  the  Indictment  must  necessarily 
include  all  the  elements  of  the  lesser  crime, 
or  the  indictment  must  itself  set  them  out 
by  appropriate  averments.  State  v;  Des- 
mond, 109  Iowa.  72.  80  N.  W.  214,  declares 
that  to  Justify  a  conviction  of  assault  and 
battery  uudcr  an  Indictment  charging  as* 
sault  with  intent  to  commit  rape,  It  must  be 
averred  In  the  indictment  that  the  attempt 
was  accompanied  with  actual  violence.  It 
is  taught  in  People  v.  Adams,  52  Mich.  24, 17 
N.  W.  226,  that  in  a  trial  for  mnrder  not 
charged  to  hare  been  committed  with  as* 
sault,  a  conviction  of  assault  is  erroneous. 
It  was  held  in  Alyea  v.  State,  62  Neb.  143, 
86  N.  W.  1066.  that  a  conviction  of  assault 
and  battery  is  Improper  under  an  Informa- 
tion, charging  an  assault  with  Intent  to  in- 
flict great  bodily  harm,  where  the  averments 
do  not  include  a  battery. 

In  State  v.  Thomas,  05  N.  J.  Law,  598,  48 
Atl.  1007,  there  was  an  indictment  for  man- 
slaughter, which  charged  only  that  the  de- 
fendant did  "feloniously  kill  and  slay"  the 
deceased,  and  it  was  held  that  a  conviction 
for  assault  and  battery  could  not  be  sup> 
ported.  After  reciting  certain  excerpts  from 
previously  decided  cases  the  court  says: 

"These  expressions  are  in  harmony  with  our 
constitutional  bill  of  rights  that  in  ail  criminal 
prosecutions  the  accused  shall  have  the  right 
to  be  informed  of  the  nature  and  cause  of  the 
accusation,  a  provision  similar  to  that  which 
the  Supreme  Court  of  Massachusetts  declared 
to  be  only  'an  affirmation  of  the  ancient  rule  of 
the  common  law  that  no  one  shall  be  held  to 
answer  to  an  indictment  or  information  unless 
the  crime  with  which  it  is  intended  to  charge 
him  is  set  forth  vritb  precision  and  fullness.' 
•  *  •  Hence  the  most  that  can  be  said  of  the 
present  indictment  on  this  point  is  that  it  charg- 
es an  offense  of  which  assault  and  battery  may 
or  may  not  be  an  IngredienL  Such  an  accusa- 
tion doM  not  distinctly  and  ^ndt^j  inform  the 


accused  that  he  Is  charged  with  this  lower  mis- 
demeanor, as  is  required  by  the  authorities 
cited.  At  best,  the  charge  is  equivocal  and  in- 
ferential only." 

The  Indiana  statute  on  the  requisites  of 
an  indictment  as  set  out  In  State  v.  Lay,  93 
Ind.  341.  ia  almost  precisely  like  the  Oregon 
Code  on  that  sabject.  The  decision  accords 
with  the  doctrine  laid  down  by  Mr.  Justice 
Eafcin  in  State  v.  Whitn^,  st^ra.  Mr.  Jus- 
tice Hammond  there  said: 

"Section  1908,  supra,  defines  two  offenses, 
namely,  voluntary  manslaughter  and  invoUintary 
manslaughter.  Id  the  former  the  killing  is  done 
intentionally,  but  without  malice,  express  or 
implied,  and  upon  sudden  heat  In  involuntary 
manslaughter  the  killing,  done  in  the  comn^s- 
sion  of  some  unlawful  act,  is  unintentional. 
An  indictment  for  voluntary  manslaughter  will 
not  support  a  cnnvicUou  for  involuntary  man- 
slaughter,, and  vice  versa.  Bruner  v.  State,  58 
Ind.  159:  Adams  v.  State,  65  Ind.  565.  Though 
the  penalty  is  the  same  in  both,  the  crimes  of 
voluntary  and  involuntary  manslaughter  are  as 
separate  and  distinct  as  those  of  grofis  larceny 
and  robbery.  In  determining  the  sufficiency  of 
BD  indictment  or  information  for  manslat^h- 
ter,  all  the  sections  of  the  statute  above  set  out 
must  be  construed  together.  *  *  *  In  man- 
slaughter the  indictment  or  information  must 
now,  as  heretofore,  he  sufficient  to  charge  one 
or  the  other  offense  of  volimtary  or  involuntary 
manslaughter.  The  indictment  in  the  case- be- 
fore us  is  not  Buffident  to  charge  either  offense, 
and  under  the  fourth  dause  of  section  1759  is 
bad  for  uncertainty." 

In  State  v.  McAvoy,  73  Iowa.  007,  3S  N. 
W.  630,  It  was  held  tliat  the  crime  of  as- 
sault and  battery  is  not  necessarily  Included 
within  the  assault  to  commit  rape  and  to 
justify  a  conviction  of  the  lesser  offense^  Un- 
der sudi  an  indictment  it  must  be  averred 
that  the  attempt  was  accompanied  with  some 
actual  violence  to  the  perwn  of  the  woman. 
The  court  there  said: 

"But  the  defendant  can  be  ccnvicted  of  an 
offense  distinct  from  the  one  specifically  charged 
in  the  indictment  only  when  such  offense  is  an 
ef^ential  element  of  that  charge,  or  when  it  is 
shown  by  proper  averment  in  the  indictment 
tliat  a  minor  offense  was  in  fact  included  in 
the  perpetration  of  the  one  charged." 

In  Scott  V.  State.  60  Hiss.  268,  It  Is  stated 
that  a  statutory  Indictment  for  mnrder  does 
not  embrace  a  charge  of  assault  and  battery 
with  Intent  to  mnrder.  The  court  said: 

"A  party  can  only  be  convicted  of  a  lesser 
offense  than  the  one  charged  where  the  lesser 
is  specitically  charged  as  constituting  part  of 
the  higher,  or  by  an  added  count,  where  t3i« 
lower  is  necessarily  included  in  the  higher." 

These  precedents  would  seem  to  dispose 
of  the  theory  that  an  assault  is  necessarily 
Involved  in  the  allegations  of  the  Indictment 
before  us  so  as  to  justify  the  instruction  of 
the  court  on  the  subject  of  abortion.  More- 
over, the  court  did  not  undertake  to  instruct 
on  assault,  even  if  we  could  torture  the  in- 
dictment into  an  Inclusion  of  that  element. 
The  trial  Judge  Invited  the  jury  to  convict 
the  defendant  of  a  crime  of  which  the  in- 
dictment gave  htm  no  notice  whatever,  and 
in  so  doing  violated  a  constitutional  right 
established  from  the  b^lnning  of  Jurispru- 
dence in  this  country.   Our  statute  baa  on. 
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dertaken  to  make  certain  groups  of  wrong- 
ful acts,  and  to  apply  to  each  one  the  term 
of  manslaTigbter,  although  they  are  radically 
different  from  each  other,  containing  only 
the  common  element  of  the  death  of  a  per- 
son. More  than  this,  the  Legislature  has 
provided  forma  of  Indictment  perpetuating 
the  distinction  "between  these  dUTerent  class- 
es of  speclflcations.  All  these  things  are  for 
the  protection  of  the  liberty  of  the  citizen. 
It  Is  said  In  section  1439,  U  O.  L.: 

"The  maQner  of  stating  tbe  act  constituting 
the  crime,  aa  set  forth  io  the  appendix  to  this 
Code,  is  sufficient,  in  all  cases  where  the  aver- 
muits  there  given  are  applicable,  and  in  other 
cases  forms  may  be  used  as  nearly  i^milar  aa 
the  nature  of  the  ease  will  permit. 

It  thus  Imposes  a  duty  upon  tbe  prosecut- 
tag  officer  In  drawing  his  Indictment  to  dlf- 
feroitlate  In  aUegatl<m  as  required  by  the 
Oode,  and  be  cannot  aTold  this  injanctlon 
by  nsing  an  Indefinite  omnibas  form,  wblcb 
does  not  notify  tbe  defendant  of  tbe  particn- 
lar  circumstances  of  the  crime  charged.  The 
contrary  authorities  are  based  on  tbe  doc- 
trine that  ttie  common-law  form  of  Indict- 
ment for  mnrder  Is  soffldent  for  any  diarge 
InTolTing  bomiddfc  Tbese  precedents  are 
not  appIlcaMe  in  tbls  state,  for  it  bas  been 
often  held  that  tliere  are  no  common-law 
crimes  her&  TVje  nmst  depend  entirely  upon 
our  statute  for  the  punishment  at  any  of- 
fense. If  tbe  differences  between  tbe  various 
kinds  of  murder  in  the  second  degree  and 
of  manslaughter  were  not  to  be  observed, 
wl^  did  tbe  Legislature  put  tbem  up<m  tbe 
statute  book  and  also  prescribe  forms  indl- 
eating  that  tbe  dlstlnotion  should  be  carried 
into  tbe  indictment?  Tbe  lawmaking  power 
has  provided  tbese  things  for  tiie  protection 
of  the  liberty  of  1^  citisen,  and  bis  rights 
are  materially  abns^  unless  tbe  injunction 
Is  observed. 

Undoubtedly,  a  most  untimely  death  of  a 
young  wcHuan  has  occurred  under  ctrcnm- 
stances  where  vengeance,  as  distinguished 
from  the  orderly  administration  of  the  law, 
cries  aloud  tat  a  victim.  But  the  Oimstltti- 
tlon,  supreme  oret  all  of  us,  and  the  statutes 
in  pursuance  thereof  have  provided  certain 
guaranteed  ri^ts  for  the  accused  whldi  have 
been  disresarded.  In  brle^  ttiere  are  these 
errors  clouding  the  proceedings  in  the  cir- 
cuit court:  (1)  ^3te  admission  of  hearsay, 
detailing  a  statement  of  Edna  Morgan  about 
her  thought  concerning  the  possible  future 
movemmt  of  the  d^endant,  thus  letting  In 
an  utterance  of  hers  which  she  would  not 
have  been  permitted  to  narrate  if  she  had 
lived  and  had  been  called  as  a  witness,  be- 
cause it  was  not  made  In  the  presence  or 
knowledge  of  the  defendant  or  by  his  au- 
thority. (2)  The  faulty  instruction  of  the 
court,  wherein  It  was  assumed  that  abortion 
alone  was  a  crime,  without  stating  the  other 
elements  of  the  offense  defined  by  section 
1900.  L.  O.  L.    (3)  Charging  the  Jury  about 


forms  of  manslaughter  of  which  no  Intima- 
tion was  given  to  the  defendant  by  the  In- 
dictment upon  which  he  was  tried.  The  evi- 
dence was  all  circumstantial,  and  that  on  be- 
half of  the  defendant  strongly  controverts  the 
contention  of  the  prosecution.  The  danger 
of  a  wrong  conviction  on  circumstantial  evi- 
dence is  very  great.  Under  these  conditions, 
as  we  did  In  State  v.  Rader,  62  Or.  37,  124 
Pac.  195,  we  ought  to  reverse  the  conviction, 
and  remand  tbe  case  for  tbe  decision  of  a 
Jury  00  a  new  trial. 


(ss  Or.  lES) 

SARGBNT,  State  Superintendent  of  Banks,  v. 
WATERBURT  et  aL 

(Supreme  Court  of  Oregon.   Dec.  12,  1916.) 

L  Banes  and  Banking  9=»^P>-Sopsbin> 
1SNDENT  or  Banes— Collection  or  Un- 
paid SUBSCaiPTIONS. 
The  legal  principles  applicable  to  a  suit  by 
the  superiuteodent  of  banks  in  his  official  ca- 
pacity, in  behalf  of  creditors  of  an  insolvent 
bank,  to  recover  from  stockholders  upon  their 
liabili^  for  unpaid  stock  subscriptions,  are  not 
distinguishable  from  those  applicable  to  any 
other  case,  where  the  indindual  liability  of 
stockholders  Is  sought  to  be  enforced. 

[Ed.  Note.— EVir  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  If  71.  :»4;  Dee.  Dig.  «» 
49(1).] 

2.  Barks  and  Banking  «=»49(1>— Supebin- 
tendent  of  b  an  ks— collection  of  un- 
paid subscbiptions. 
The  authority  of  the  superintendent  of 
banks  to  prosecute  an  action  in  behalf  of  cred- 
itors of  insolvent  bank  to  recover  from  stock- 
holders upon  their  liability  for  unpaid  stock 
subscriptions,  being  an  action  for  the  sole  pur- 
pose of  enforcing  tbe  individual  Imbillty  of 
stockholders  because  of  the  lack  of  other  assets 
to  pay  the  debts,  is  derived  from  L.  O.  U  f 
4586,  as  amended  by  Laws  1911,  p.  244,  which 
says  that  he  may,  "if  necessary  to  pay  the 
debts  of  such  bank,  enforce  the  individual  lia- 
bility, if  any.  of  the  stockholders." 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Gent.  Dig.  H  71.  634;  Dec.  Dig.  «=» 
49a).3 

8.  Banks  and  Banking  «=>40(7)— Collec- 
tion   or    Unpaid  Su88Ckiptions--Cou- 

PLAINT. 

In  such  action,  a  complaint  faUInc  to  al- 
lege defendants  were  stockholders  at  the  time 
the  suit  was  commenced  la  demurrable,  even 
if  it  alleges  that  defendants  were  stockholders 
a  few  years  prior  to  the  commencement  of  Ui« 
suit,  since  L.  O.  L.  J  799,  subd.  33,  as  to  pre- 
sumption of  Gontinoance  of  things  once  proven 
to  exist,  does  not  apply  in  sndi  a  ease. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  5  77;  Dec.  Dig.  «=>49(7).] 

4.  Banks  and  Banking  <8=>91— Stockhold- 

KES— PUBCHASE  OF  StOCK  BT  COBPOBATION. 

Notwitlistanding  U  O.  U  8  4569,  forbid- 
ding a  bank  to  purchase  Its  own  capital  stock, 
the  surrender  by  bank  stockholders  of  tbeh- 
stock  to  tbe  bank  was  a  valid  transfer  of  their 
stock,  where  the  bank  did  not  permanently  re- 
tire such  stock  upon  Its  surrender,  but  subse* 
quently  reissued  it  and  sold  it  to  other  persona. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  S  226;  Dec.  Dig.  «»91.] 


4t9Fer  ocher  easss  sse  same  tople  sad  KBT-HUICBBB  la  aU  Knr-Nambarsd  Dls«U  and  Ind«xM 
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5.  Banes  and  Bankrto  «s>49(1)— Iksol- 

TENCT— COLIJ»mOM  Or  ITlVTAID  SmiSCBZP- 
TI0N8. 

A  suit  b?  the  auperintendent  of  banks.  In 
behalf  of  creditors  of  insolvent  bank  to  recover 
from  Bto<^hol(]ers  npon  their  liability  (or  un- 
paid stock  subscriptions,  was  a  wincling-up  snit. 
and  not  simply  a  proceeding  to  collect  a  debt 
due  to  a  corporation,  where  it  appeared  the 
corporation  was  hopelessly  Insolvent,  and  that 
it  was  necessary,  in  order  to  pay  the  debts  of 
the  bank,  to  enforce  the  individaal  liability  of 
tlic  stockholders. 

[Fid.  Note.— For  other  cases,  see  Banks  and 
Bfinking,  Cent.  Dig.  ||  71.  S34;  Dee.  Dig.  <8=> 
49(1).] 

6.  Banks  and  Banking  <8=>47(2)— Coixic- 
Tton  OF  Unpaid  Sdbscbiftions. 

To  enforce  unpaid  BubscriptiooB  of  stock- 
holders  of  an  Insolvent  bank,  ao  acconnting  of 
the  assets  and  debts,  and  of  the  amount  of  capi- 
tal remaining  unpaid  upon  the  shares,  and  the 
amount  uopaid  by  each  stockholder,  and  an  as- 
sessDicDt  of  the  amount  due  from  each  stock- 
hohl^r,  is  a  condition  precedent 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  §  86;  Dec.  Dig.  <tfcs»47(2).l 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  R.  G.  Morrow.  Judge. 

Action  by  S.  G.  Sargent,  aa  State  Superin- 
tendent of  Banks,  against  G.  W.  Waterbnry 
and  others.  From  a  decree  for  plaintiff, 
tertaln  defendants  appeal.  Suit  dismissed 
without  prejudice. 

This  1b  a  suit  by  the  superintendent  of 
bankfl  In  his  official  capacity,  in  behalf  of 
the  creditors  of  the  American  Bank  St  Trust 
Compaor  of  Portland,  to  recover  from  certain 
stockholders  upon  their  liability  for  unpaid 
stock  subscriptions.  The  complaint,  after 
some  formal  allegatlmis,  proceeds  as  fol- 
lows: 

"(4)  That  on  or  about  the  18th  day  of  De- 
cember, 1911,  plaintiff,  upon  examination  of 
said  American  Bank  &  Trust  Company,  in  bis 
capacity  as  superinteodeot  of  banks  of  the  state 
of  Oregon,  found  the  same  to  be  insolvent,  and 
thereupon,  on  said  day,  said  bank  placed  its 
business  and  assets  under  the  control  of  plain- 
tiff to  be  liquidated,  by  posting  a  notice  on  Its 
door  as  follows:  'This  bank  is  In  tlie  bands  of 
the  superintendent  of  banks.'  And  the  board  of 
directors  of  said  bank  in  writing  requested  said 
plaintiff  to  take  charge  of  the  same,  and  imme- 
diately an  executive  oflScer  of  said  bank  notified 
plaintiff  of  sudi  action,  personally  and  in  per- 
son, and  delivered  to  plaintiff  the  said  written 
request  of  said  board  of  directors;  and  upon 
said  action  of  said  bank,  and  the  written  re- 
quest of  its  board  of  directors,  plaintiff  took 
possession  of  all  (tf  the  assets,  property,  and 
alTnirs  of  said  banking  corporation,  and  ever 
pitice  said  day  has  been  and  now  is  In  posses- 
sion of  said  banking  corporation  and  of  all  of 
its  property  and  assets  of  every  kind  for  the 
purpose  of  liquidating  and  settling  up  its  bnri- 
ness,  and  Is  proceeding  with  said  liqaidation 
and  settlement,  and  In  the  collection  of  all  mon- 
ey and  of  all  credits  due  and  to  become  due  to 
the  said  corporation,  and  paying  its  liabilities 
so  far  as  fnnde  are  realized  therefor. 

"(5)  That  said  American  Bank  &  Trust  Com- 
pany, was  on  said  18th  day  of  December,  1911, 
and  still  Is.  indebted  in  a  sum  in  excess  of  $97,- 
000,  and  the  liquidation  and  settlement  of  the 
business  and  affairs  of  said  Ameriean  Bank  & 
Trust  Company  has  and  will  entail  a  large  ex- 
pense, the  total  amount  of  which  plainti^  can- 


not now  state  or  determine,  in  addition  to  the 
llBbillties  of  said  corporation  already  existing; 
thnt  the  entire  assets  of  said  bank,  exclasive 
of  its  demands  against  stockholders,  do  not 
exceed  the  probable  value  of  410,000;  that  it 
is  necessan,  in  order  to  pay  the  debts  of  said 
American  Baiik  tc  Trust  Company,  to  enforce 
the  Individual  liability  of  the  stockholdeit 
thereof. 

"(fi)  That  on  or  about  the  12th  day  of  No- 
vember, 1906,  the  defendant  G.  W.  Wnterbury, 
for  himself  and  as  agc-nt  and  trustee  for  tiie 
other  defendants,  jointly  and  Fcverally,  sub- 
scribed for  SoO  shares  of  the  stock  of  the  Hank 
of  America,  now  the  American  Bank  &  Trust 
Company,  and  for  himself  and  as  agent  and 
trustee  for  the  other  defendants,  jointly  and 
severally,  signed  the  following  subscription 
nprecment,  to  wit;  'Siibscriptinn  to  the  far'^al 
stock  of  the  Bunk  of  America.  2,C00  slinres. 
I'nr  value,  $J00  each.  Wc,  flie  undersisn*^. 
hereby  subscribe  for  the  number  of  shares  of 
the  capital  stoct;  of  the  "nnnk  t.f  America,  a  coi^ 
poration  of  the  state  of  Oregon,  set  opposite  our 
immes  respectively,  and  do  hereby  agree  to  take 
nnd  pay  for  the  same  at  the  times  and  in  the 
mnnner  required  by  the  board  of  directors  of 
said  corporation.* 

"(7)  ITiat  thereafter  said  stock  was  iasned  tt> 
said  defendants  in  accordnnce  with  the  agree- 
niont  therefor,  mode  and  t-ntered  into  by  and 
liotwren  the  board  of  directors  uf  the  Bank  of 
.\mprica,  and  the  said  defendants  and  stock- 
holders of  the  Mortgafie  Guarantee  &  Trust 
Company,  on  or  about  the  '.'Ast  day  of  Deccni- 
ber,  1906.  in  the  following  amounts: 

JameB  H.  Alexander  30  shares   t  S,M 

W.  A.  Currle  10  "  .......  I.OM 

John  E.  Davis                   30  **    3.000 

O.  W.  Waterbury  .«0  "    COM 

C.  W.  Miller  100  "    10.000 

S.  Logan  HajB  100  "    10,000 

B.  C.  Knoemscblld  160  "    16,000 

"That  each  of  said  defendants  received  the 
amount  of  said  stock  herein  respectively  stat- 
e<l,  and  thereafter  participated  in  the  businaes 
of  the  said  hanking  corporation  so  isauing  tiie 
same  as  stockholders  of  said  corporation. 

"(S)  That  said  defendants  turned  over  and 
delivered  to  said  Bank  of  America,  now  Amer- 
ican Bank  &  Trust  Company,  in  payment  for 
said  850  shares  of  stock,  the  entire  assets,  good 
will,  and  business  of  the  said  Mortgage  Guar- 
antee &  Trust  Comitany,  which  were  not  worth 
to  exceed  the  sum  of  $3,000.  That  aU  the  di- 
rectors and  officers  of  the  said  Bank  of  Amer- 
ica, now  American  Bank  &  Trust  Company, 
were  at  said  time  directors  and  officers  <A  tfa* 
Mortgage  Guarantee  &  Trust  Company,  and 
hiid  actual  knowledge  of  the  condition  and  af- 
fairs of  said  Mortgage  Guarantee  &  Trust  Com- 
pany, and  of  the  actual  value  of  Its  assets,  good 
will,  and  business,  and  knew  that  said  assets, 
good  will,  and  business  were  not  worth  the  sum 
of  $85,000,  nor  any  other  sum  in  excess  of  $3,- 
000.  That  said  board  of  directors  of  said  Bank 
of  America  conspired  among  themselves  and 
with  the  other  defendants,  and  each  and  all  of 
paid  directors  were  guilty  of  and  practiced  ac- 
tual fraud  opon  all  persons  then  and  there- 
after extending  credit  to  and  doing  business 
with  said  Bank  of  America,  In  purchasing  and 
pretending  to  purchase  said  assets,  good  will, 
and  business  of  said  Mortgage  Guarantee  ft 
Trust  Company,  and  In  issuing  therefor  sto(^ 
of  the  Bank  of  America  to  the  par  value  of  the 
sum  of  $35,000.  That  each  of  the  defendants 
{  knew  the  condition  and  afFairs  of  said  Mortgage 
!  Guarantee  &  Trust  Company,  and  knew  that 
I  said  assets,  good  will,  and  business  of  said 
'  company  were  not  worth  the  sam  of  S85,000i 
I  nor  any  other  sum  in  excess  of  $3,000,  and 
i  conspired  with  the  board  of  directors  of  said 
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Bank  of  America  Id  ttie  transfer  of  said  assets, 
good  will,  and  businesR,  and  participated  in  the 
fraud  of  said  directors  of  the  Bank  of  America 
upon  persons  tben  and  thereafter  transaotint; 
business  with  and  extending  credit  to  said  Bank 
of  America,  by  means  of  the  said  fraudulent 
transfer  of  naid  assets,  good  will,  and  business 
of  tbe  Mortgage  Guarantee  &  Trust  Oompany. 
and  tlie  issuance  of  snid  stock  of  the  Bank  of 
Amei-ica  therefor.  That  said  boaj-d  of  directors 
and  said  defendants  made  said  transfer  of  as- 
sets, good  will,  and  business  of  said  Mortga^ 
Guarantee  &  Trust  Company,  and  issuetl  said 
stock  of  the  Bank  of  America  therefor,  with 
the  design  and  intent  and  for  the  purpose  of  de- 
ceiring  and  misleading  all  persons  doini;  busi- 
Bess  with  and  extending  credit  to  said  Bank  of 
America,  and  causias  all  such  persons  to  be- 
lieve, and  rely  upon  the  belief,  that  said  Bank 
of  America  had  $J*5.000  par  value  of  stock  ac- 
tually issued  and  fully  pnid  for  at  par. 

That  said  stock  subscription  has  not  been 
paid,  nor  any  part  ther<?of,  except  by  the  receipt 
of  the  fissets,  good  will,  and  buainesa  of  the 
Mortgage  Guarantee  Sc  Trnst  Company  as  here- 
inabove nlleped,  the  value  of  which  wag  not 
more  than  $3,000.  Wherefore  plaintiff  prays 
for  a  decree  that  plaintiff  do  have  and  recover 
from  off  the  defendants,  and  each  of  them,  on 
behalf  of  the  creditors  of  the  American  Bank 
&  TruRt  Company  of  Portland,  Oregon,  the 
sum  of  $82,000,  together  with  the  costs  and  dis- 
bursements incurred  herein,  and  for  such  other 
and  further  relief  as  the  court  may  deem  best 
and  in  accordance  with  the  prindples  of  eg- 
Dity." 

The  defendants  Wnterbury,  Miller,  and 
Carrie  each  filed  a  motion  In  this  form: 

"ID  That  said  complaint  be  made  to  show 
whether  or  not  all  of  the  stockholders  or  sub- 
scribers to  the  capital  stock  of  the  American 
Bank  &  Trust  Cotnpaoy  whose  stock  has  not 
been  fully  paid  for  have  been  made  parties  to 
this  suit:  (2)  that  it  shall  be  made  to  show  the 
names  of  the  creditors  on  whose  behalf  this  suit 
is  brought,  the  amount  and  nature  of  their 
claims,  and  when  they  became  creditors  of  the 
American  Bank  &  Trust  Company;  and  (3) 
that  it  shall  be  made  to  show  whether  or  not 
any  of  the  creditors  upon  whose  behalf  this 
Riit  is  brongbt  were  creditors  on  the  26th  day 
of  September,  1907.** 

Such  motions  being  denied,  the  same  de- 
fendants each  filed  a  demurrer: 

"TTpon  the  ground  that  the  samo  does  not 
contain  focts  snfficient  to  constitute  a  cause  of 
mit." 

These  derourren  being  ovemiled,  the  de- 
fendants answered,  and,  replies  thereto  hav- 
ing been  filed,  a  trial  was  had,  resulting  in  a 
judgment  and  decree  as  follows: 

"This  cause  coming  on  at  this  tlioe  to  be 
heard  _  upon  motion  of  the  attorneys  for  the 
plaintiff  herein  for  a  decree,  and  it  appearing  to 
the  court  at  this  time  that  this  cause  was  here- 
tofore duly  tried  and  submitted,  and  the  court 
having  heretofore  made  its  findings  of  fact  and 
conclusions  of  ■  law,  which  were  filed  herein, 
and  the  parties  being  present  in  court,  plttintiu 
represented  by  his  attorneys,  C.  M.  Idleman  and 
I.  H.  Van  Winkle,  and  the  defendants  being 
present  and  represented  by  their  attorneys,  as 
shown  by  record,  and  the  court  being  at  this 
time  fully  advised:  Now,  therefore,  upon  the 
said  motion  and  in  accordance  with  the  said 
findings  herein,  it  is  hereby  ordered,  adjudged, 
and  decreed  that  the  plaintiff  herein  have  judg- 
ment against  the  defendants  G.  W.  Waterbury, 
C.  W.  Miner,  S.  Logan  Hays,  John  E.  Davis, 
and  B.  C.  Knoemschild,  and  each  of  them,  in 
the  sum  of  $75,314.04.  and  also  for  a  decree 
agsinst  the  defendant  W.  A.  Corrte  in  the  aom 


of  $53S,  and  that  the  defendant  Julius  H.  Alex- 
ander be  dismissed  from  this  cause,  with  his 
costs  and  disbursements,  and  that  the  plaintiff 
herein  recover  costs  and  disbursements  against 
each  and  all  of  said  defendants,  excepting  J.  H. 
Alexander,  and  that  execution  may  issue  there- 
for." 

From  this  decree,  defendants  Waterbury, 
Miller,  Ourrie.  and  Hays  appeaL 

Martin  L,  Pipes,  S.  B.  Huston,  and  J.  P. 
Winter,  all  of  Portland  (John  M.  Pipes,  Geo. 
A  Pipes,  and  Huston  &  Huston,  all  of  Port- 
land, on  the  brief),  for  appellants.  O.  M. 
Idlemnn,  of  Portland,  and  L  H.  Van  Winkle, 
of  Salem,  for  respondents.  Jos^h  &  Haney, 
of  Portland,  for  respondents  Alexander  and 
Davis. 

BENSON,  J.  (after  stating  the  facts  as 
above).  [1]  At  the  outset  It  is  observed  that 
the  only  purpose  of  the  allegation  of  fraud  In 
the  complaint  is  to  meet  the  provision  of  sec- 
tion G(j96,  L.  O.  L.,  relating  to  the  conclu- 
siveness of  the  valuation  by  directors  of  prop- 
erty taken  In  payment  of  stock  subscriptions, 
and  therefore  the  legal  principles  applicable 
to  the  case  are  not  in  any  manner  to  be  dis- 
tinguished from  those  applicable  in  any  other 
case  where  the  individual  liability  of  stock- 
holders is  sought  to  be  enforced.  The  ques- 
tion to  be  considered  is  the  sufflcioncy  of  the 
complaint  as  against  a  general  demurrer. 
Defendants  contend  that  the  demurrer  should 
be  sustained  for  three  reasons:  (1)  That 
the  complaint  fails  to  allege  that  the  defend- 
auts  were  stockholders  at  the  time  the  suit 
was  commenced ;  (2)  that  all  stockholders 
having  unpaid  stock  are  Indispensable  par- 
ties ;  (3)  that  it  is  incumbent  upon  the  plain- 
tiff to  allege  facts  showing  an  accounting  of 
the  debts  of  the  insolvent  corporation,  and  an 
assessment  of  the  amount  necessary  to  be 
collected  upon  such  share  of  unpaid  stock  to 
pay  such  debts. 

[2,  3]  Considering  these  contentions  in  the 
order  named,  we  first  note  the  fact  that  while 
the  complaint  alleges  that  the  defendants 
subscribed  for  stock,  and  that  it  was  Issued 
to  them  on  December  31,  1906,  and  that  they 
afterwards  participated  in  the  business  of  the 
corporation,  it  Is  not  alleged  that  they  were 
stockholders  when  the  suit  was  commenced 
in  August,  1911.  Since  it  appears  from  the 
complaint  tliat  this  proceeding  is  avowedly 
for  the  sole  purpose  of  enforcing  the  individu- 
al liability  of  stockholders,  because  of  the 
lack  of  other  assets  to  pay  the  debts,  the  au- 
thority of  the  superintendent  to  prosecute  it 
is  derived  from  the  statute,  and  is  found  in 
section  4586,  O.  L.,  as  amended  (Laws 
1911,  p.  244),  which  says: 

"And  may,  if  necessary  to  pay  the  debts  of 
such  bank,  enforce  the  individu^  liability,  if  any« 
of  the  stockholders." 

.  Thus  it  is  seen  that  the  plaintHTs  right  to 
sue  in  this  instance  is  limited  to  stockholders. 
Plaintiff  Insists  that  the  complaint  is  effectu- 
ally aided  b7  the  legal  assumption  "that  a 
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^hlJlg  once  proved  to  exist  continues  as  long 
as  is  usaal  with  tblngs  of  that  nature"  (sec- 
tion 799,  Bubd.  33,  L.  O.  L.),  and  cites  a  number 
of  authorities  to  tbe  effect  that  facts  whlcb 
the  law  presuuies  need  not  be  pleaded.  We 
have  carefully  examined  all  these  authorities, 
and  are  unable  to  discover  where  they  aid 
the  complaint  in  the  present  case.  Bliss  on 
Code  Pleading  (3d  Ed.)  SS  1T5, 175a,  states  the 
doctrine  thus: 

"  'When  the  law  presumes  a  fact,  it  should 
not  be  stated.'  Thus,  the  law  presumes  every 
voBU  innocent  of  crime  or  of  fraud ;  that  he  Is 
of  good  character:  that  he  hns  capacity  to  con- 
tract; that  he  is  free;  that  he  is  not  Indebted 
or  a  bankrupt;  that  he  has  not  been  negligent 
in  the  performance  of  a  duty;  that  bis  business 
has  been  transacted  legally.  The  plaintiff  should 
not  state  the  facts  thus  presumed;  but.  If  to  be 
put  in  issue,  the  contrary  averment  must  come 
from  tbe  other  side,  although,  in  actions  for  in- 
juries to  character,  some  of  the  old  common-law 

Iirecedents  violate  the  rule  by  unnecessarily  al- 
eging  the  good  character  of  the  plaintiff.  The 
law  also  presumes  the  fact  of  consideration  in 
contracts  evidenced  by  sealed  instruments,  or  by 
negotiable  promissory  notes  or  bills  of  exchange. 
Their  execution  and  delivery  import  considera- 
tion; hence  it  need  not  be  alleged.  Some  of  the 
states  have  extended  the  scope  of  this  presump- 
tion to  most,  or  all,  written  promiseB ;  and,  as  to 
them,  a  want  of  conslderatiim  is  bat  matter  of 
defense."    Section  176. 

*'l%ese  presumptions  should  not  be  confounded 
with  Inferences — presumptions,  often  called^ 
arising  from  probative  facts,  the  facts  inferred, 
or  presumed,  and  not  those  going  to  establish  it 
Thus  the  presumption  that  tbe  stronger  of  two 
drowniDg  persons  will  survive,  if  it  exist  at  all, 
is.  at  common  law,  one  of  fact,  and,  in  a  given 
case,  the  pleader  should  allege  that  on,  etc.,  A- 
B.,  the  weaker  person,  died,  leaving  his  only 
child,  O.  D..  tbe  stronger  x>erson,  as  his  heir  at 
law.  Whether  C.  D.  in  fact  survived,  or  wheth- 
er both  perished  together,  is  matter  of  infer- 
ence from  all  the  facts.  So  the  presumption  of 
negligence  which  is  sometimes  drawn  from  the 
fact  of  the  injury  is  an  argumentative  one,  is  an 
inference,  and  not  a  presumption  proper,  and  the 
pleader  should  allege  tbe  negligence.  Nor  does 
the  rule  embrace  conclusive  presumptionB."  Sec- 
tion 175b. 

Counsel  for  plaintiff  are  confounding  the 
Infer^ice  that,  because  the  defendants  were 
stockholders  in  December,  1900,  they  were 
stockholders  In  1911,  with  a  presumptim  of 
a  fixed  fact,  such  as  those  suggested  by  Mr. 
Bliss  in  section  176,  snpra.  In  31  Cyc.  49, 
we  read: 

"But  it  is  not  sufficient  that  a  fact  may  h« 
inferable  from  the  facts  pleaded,  where  it  is  not 
necessarily  implied.  And  it  has  indeed  been  said 
that  nnder  the  Codes  a  fact  must  be  pleaded,  un- 
less the  law  raises  a  conclusive  presumption  of 
its  existence  from  the  facts  stated.  In  many 
cases,  under  a  rule  of  liberal  construction,  courts 
have  held  pleadings  sufficient  which  only  inferen- 
tially  and  by  reasonable  presumption  contained 
material  averments;  but  such  inference  or  pre- 
sumption does  not  take  the  place  of  a  positive 
averment  for  all  purposes,  and  if  objection  to 
such  pleadings  is  made  seasonably  and  properly 
it  will  be  sustained." 

In  Malone  t.  Crale.  22  Hex.  606,  It  Is  said 
that: 

"A  petittoD  should  state  the  plaintilTB  cause 
of  action  by  distinct  avermeots,  and  not  leave  it 
to  the  court  to  deduce  the  existenc*  of  on*  fiict, 
from  the  statement  of  another.'* 


It  cannot  be  overlooked  that  the  relation  of 
the  defendants  as  stockholders  Is  a  vital 
element  in  plaintiff's  right  to  maintain  tbe 
suit;  that  it  is  just  as  Important  as  the  al- 
legation In  an  action  in  replevin  that  plaiD- 
tiff  is  entitled  to  the  immediate  imssession 
of  the  property.  In  Afflerbach  v.  McGot- 
em,  79  CaL  268,  21  Pac.  837,  It  is  said 
that: 

"A  complaint  to  be  good  must  show  a  caoM 
of  action  in  favor  of  tiie  plaintiff  and  against 

the  defendant  existing  at  the  time  the  action  is 
commenced.  This  complaint  does  not  show  this, 
but,  if  it  states  a  cause  of  action  at  all,  shows 
that  it  existed  more  than  four  years  before  the 
commencement  of  the  suit,  and  for  that  reason 
the  complaint  is  clearly  bad." 

The  vice  of  such  a  pleading  Is  striklnglr 
apparent  In  the  case  at  bar  In  the  t&ct  dis- 
closed by  the  evidence- that,  of  the  eight  de- 
fendants, only  three  were  actually  stockhold- 
ers when  this  salt  was  commenced,  and  that 
at  that  time  their  colnblned  holdings  aggre- 
gated only  30  out  of  the  860  shares  upon 
which  the  suit  Is  based. 

[4]  Plaintiff  insists  that  the  surrender  of 
their  sto<^  to  the  corporation  was  a  viola-  - 
tlon  of  section  4569,  L.  O.  L.,  and  void,  and 
that  therefore  they  are  still  the  owners  of 
the  stock  so  surrendered.  There  might  be 
stone  merit  in  this  contention  if  the  bank  bad 
permanently  retired  such  stock  upon  its 
surrender;  but  the  record  discloses  that  it 
was  subsequently  reissued,  being  sold  to 
other  persons,  and  that  the  very  directors 
who  turned  the  bank  and  its  assets  over  to 
the  superintendent  of  banks  held  their  office 
and  acted  as  stockholders  by  virtue  of  tbelr 
subsequent  holding  of  some  of  this  very  stock. 

We  come,  then,  to  a  discussion  of  the  sec- 
ond and  third  points,  which  are  so  related  as 
to  be  better  considered  together.  The  com- 
plaint does  not  plead  the  taking  of  an  ac- 
count and  determination  of  the  total  unpaid 
debts  of  the  bank,  nor  does  it  allege  that 
there  iias  been  any  computation  or  deter- 
mination of  the  amount  ratably  necessary  to 
be  collected  upon  each  share  of  unpaid  stock 
to  raise  an  amount  sufficient  to  pay  auch 
debts.  In  Bush  r.  Cartwright,  7  Or.  329.  we 
note  the  following: 

"But,  upon  the  other  hand,  we  find  that  there 
are  many  cases  in  which  it  has  been  held  that 
the  remedy  is  in  equity,  where  the  rights  of  the 
corporation,  the  stockholders,  and  creditors  can 
all  be  adjusted  In  one  suit  upon  the  principles  of 
equality  and  justice.  And  as  the  views  presented 
in  these  cases  recommend  themselves  to  our  con* 
sideration  as  the  most  reasonable  and  appropri- 
ate, we  have  concluded  to  adopt  them." 

In  Harris  v.  First  Parish  In  Dorchester,  23 
Pick.  (Mass.)  112,  which  is  cited  with  approval 
in  Bush  T.  Cartwright,  snpra,  is  found  the 
following  language: 

"If  actions  at  law  wili  He,  *  •  •  suits  may 
be  multiplied  to  an  indefinite  extent  Euch  bill 
holder  or  other  creditor  must  have  his  separate 
suit,  and  each  stockholder  must  be  sued  separate- 
ly. Again,  suits  between  stockholders  to  adjust 
their  contributions  would  be  interminable.  If 
creditor's  demand  be  larger  than  th*  amoaitt  of 
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•tocb  owned  fay  any  one,  fae  must  have  several 
raits  Rgaiost  several  individuals  on  the  same 
cause  of  action,  or  lose  a  part  of  his  Juat  de- 
mand. If  an;  one  stockholder  owned  more  stock 
than  was  needed  to  meet  any  one  claim  made 
upon  hini,  he  would  be  liable  to  several  suits." 

In  Hodges  &  Wilson  v.  Silver  Hill  Min- 
ing Co.,  0  Or.  200,  this  court,  speaking  by 
Mr.  Chief  Justice  Lord,  says: 

"To  the  extent  of  the  stock  subscribed  and  un- 
paid, each  stockholder  is  liable  for  the  Indebted- 
ness of  the  corporation.  It  is  a  several,  distinct, 
and  limited  liability,  as  to  which  each  stockhold- 
er  stands  alone,  irrespective  of  the  amount  for 
which  others  are  liable,  except  that,  if  he  pays 
more  than  his  proportion  of  such  debts,  he  may, 
u  in  other  cases,  have  contribution  from  his  co- 
ilutrelioldera.  In  the  absence  of  any  lecislation 
providing  for  the  enforcement  of  this  liability, 
the  implication  of  law  is  that  the  common  law 
would  supply  a  remedy.  Our  predecessors,  how- 
ever, conceived  that  the  remedy  in  equity,  wbero 
the  rights  of  the  corporation,  the  stoekbolders, 
and  creditors  could  all  be  adjusted  in  one  suit, 
upon  principles  of  equality  and  justice,  would  be 
more  appropriate,  adopted  the  remedy  in  equity 
for  the  enforcement  of  such  liabilities.  Bush  v. 
Cartwrigbt.  7  Or.  329.  •  •  •  •  The  amount 
of  stock  subscribed  and  unpaid  of  each  stock- 
holder is  more  than  sufficient,  many  times,  to  liq- 
uidate the  amount  of  the  judgment  against  the 
conioration.  That  fact,  however,  would  not 
make  it  less  oppressive  in  principle  to  select 
some  one  of  the  number  of  defendant  stockhold- 
ers, and  compel  him  to  liquidate  the  judgment, 
becanse  the  amount  of  such  judgment  did  not 
exceed  the  amount  of  his  stock  subscribed  and 
not  paid  in.  as  claimed  in  the  argument.  It 
seems  to  ns  such  a  theory  would  frustrate  some 
of  the  principal  objects  for  which  the  remedy  in 
equity  was  adopted,  among  which  was  that  to 
enable  the  conrt  to  order  such  contribution 
amongst  such  stockholders  as  would  be  equitable 
to  raise  the  money  to  pay  such  claim.  This 
mode  secures  the  payment  of  the  indebtedness 
ratably,  fixes  according  to  the  liability  the  bur^ 
dena  <n  such  payment,  and  avoids  the  necessity 
of  a  maltiplldty  of  suits." 

In  Bnmdage  t.  Mon.  G.  &  S.  M.  Co.,  12 
Or.  322,  324.  7  Pac.  314,  816,  the  same  emi- 
nent jurist  says: 

"The  Constitution  provides  that  *the  stock- 
holders of  all  corporations  and  joint-stock  com- 
panies shall  be  liable  for  the  indebtedness  of  said 
corporation  to  the  amount  of  their  stock  suh- 
•eribed  and  unpaid,  and  no  more.*  •  •  •  By 
this  section  the  liability  of  stockholders  -of  a 
corporation  is  limited  to  the  amount  of  their 
stock  subscribed  and  unpaid ;  and  the  remedy 
to  enforce  this  liability,  it  has  been  held,  is  in 
equity,  where  the  rights  of  the  corporation,  the 
•tockholdere,  and  all  the  creditors  can  be  adjust- 
ed in  one  suit.  Ladd  v.  Cartwrigbt,  7  Or.  329 ; 
Hodges  V.  SUver  Hill  M.  Co.,  9  Or.  200.  • 
The  liability,  therofore,  of  the  stockholders  up- 
on, their  unpaid  subscription  to  the  capital  stock 
beinf;  a  trust  fund  In  equity  for  the  payment  of 
the  debts  of  the  corporation,  all  the  creditors  are 
eatided  to  share  in  it.  As  a  result  of  this  doc- 
trine, the  general  proposition  ia  well  sustained 
bj  the  authorities  that  a  judgment  creditor  of 
the  corporation,  who  has  exhausted  his  remedy 
at  law,  may  maintain  a  suit  in  equity  in  his  own 
behalt  and  in  behalf  of  such  other  creditors  of 
the  corporation  as  may  unite  to  become  parties 
with  him,  against  the  corporation  and  its  de- 
lioqnent  stockholders,  and  have  a  decree  that  an 
tccount  of  the  assets  and  debts  of  the  corpora- 
tioa  be  taken,  and  that  the  stockholders  pay  in 
tnd  account  for  so  mncb  as  may  be  due  from 
them  respectively  to  the  conwration  on  account 
their  capital  stock,  as  will  be  sufficient  to  pay 


the  debts  represented  fay  Uie  plaintiff  and  such 
other  creditors  as  may  S>in.  •  •  •  When  the 
object  of  the  bill  is  to  settle  or  wind  op  the  af- 
fairs of  the  corporation  which  is  insolvent,  and 
it  becomes  necessary  to  ascertain  the  whole 
amount  of  the  indebtedness  and  to  whom  due, 
and  also  who  are  liable  to  contribute  upon  their 
unpaid  stock  subscriptions,  the  necessity  of 
bringing  the  suit  in  the  name  and  for  the  bene- 
fit of  ^1  the  creditors  of  the  corporation,  and 
against  all  the  stockholdeni  found  within  the 
jurisdictioa,  la  conceded." 

[I]  Referring  to  the  opinion  Just  quoted, 
plalntlft  Insists  that  this  Is  not  a  winding- 
up  suit,  but  atmtdy  a  proceeding  to  collect 
a  debt  due  to  the  corporation.  We  cannot 
agree  with  this  position,  for  it  appears  from 
the  auctions  ct  the  ccmiplaint  that  the 
debts  of  the  bank  are  neariy  $100,000,  that 
its  entire  assets  do  not  aoeed  $10,000,  and 
that  it  is  necessary,  in  order  to  pay  the 
debts  of  the  bank,  to  enforce  the  individual 
llabllUy  of  the  sto<Alu^der8.  In  addition  to 
these  etmdltions.  the  allegations  of  para- 
graph 4  of  the  complaint  are  as  follows: 

"That  on  or  about  thh  18th  day  of  December, 
1911.  plaintiff,  upon  examination  of  said  Ameri- 
can Bank  &  Trust  Company,  In  his  capacity  as 
superintendent  of  banks  of  the  state  of  Oregon, 
found  the  same  to  be  insolvent,  and  thereupon, 
on  said  day,  said  bank  placed  Its  business  and 
assets  under  the  control  of  plaintiff  to  be  liqui- 
dated, by  posting  a  notice  on  its  door  as  follows: 
'This  bank  is  in  the  hands  of  the  superintendent 
of  banks.*  And  the  board  of  directors  of  said 
bank  in  writing  requested  said  plaintiff  to  take 
charge  of  the  same,  and  immediately  an  execu- 
tive officer  of  said  bank  notified  plaintiff  of  such 
action,  personally  and  in  person,  and  delivered  to 
plaintiff  the  said  written  request  of  said  board 
of  directors ;  and  upon  said  action  of  said  bank, 
and  the  written  request  of  its  board  of  directors, 
plaintiff  took  possession  of  all  of  the  assets, 
property,  and  affairs  of  said  banking  corpora- 
tion, and  ever  since  said  day  has  been  and  now 
is  in  possession  of  said  banking  corporation  and 
of  all  of  its  property  and  assets  of  every  kind 
for  the  purpose  of  liquidating  and  settling  up  Its 
business,  and  is  proceeding  with  said  liquidation 
and  settlement,  and  in  the  collection  of  all  money 
and  of  all  credits  due  and  to  become  due  to  the 
said  corporation,  and  paying  its  liabilitieB  so 
far  as  funds  are  reidized  therefor.** 

It  follows  that  this  proceeding  Is  merely 
a  step  In  tbe  process  of  winding  up  the  af- 
fairs of  the  corporation,  and  does  not  bear 
any  likeness  to  the  case  of  a  creditor  seek- 
ing to  recover  his  claim  against  a  delinquent 
stotasholder. 

[6]  In  Lane's  Appeal,  105  Pa.  40,  SI  Am. 
Rep.  166,  which  appears  to  be  a  leading  case 
upon  this  question,  we  find  the  doctrine  ex- 
pressed thus: 

"Now  it  is  manifest,  upon  the  plainest  princi- 
ples, that  in  the  case  of  ap  insolvent  corporation, 
all  of  whose  assets  are  exhausted,  except  its  un- 
paid capital  stock,  there  can  be  no  recovery 
against  a  delinquent  stockholder  until  a  call  or 
assei^sment  has  been  made  upon  him  fixing  tbe 
amount  he  is  required  to  pay.  Prior  to  insolven- 
cy this  might  be  done  by  tbe  corporation,  if  it  is 
not  disabled  by  the  special  terms  of  the  sub- 
scription contract.  But,  when  insolvency  and 
exhaustion  of  assets  exist,  the  unpaid  capital  is 
not  available  to  any  one  creditor  in  satisfaction 
of  his  debt,  because  then  the  whole  amount  of 
the  unpaid  capital  is  a  trust  fund,  which  does 
not  belong  to  the  corporation,  but  to  tbe  whole 
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body  of  its  creditors.  Hence,  whether  the  pro- 
ceeding originates  in  the  name  of  one,  or  of  sev- 
eral, or  of  all,  the  creditors,  the  result  is  the 
same  in  each.  The  capital,  when  recovered,  in- 
ures to  the  benefit  of  all.  and  must  be  distributed 
among  all  ratably.  Before  any  recovery  can  be 
had  in  such  proceedings,  no  matter  of  what  par- 
ticular form,  there  must  be  an  assessment  made 
by  a  competent  authority.  The  necessity  for  an 
assessment  arises  from  the  consideration  that 
only  so  much  of  the  unpaid  capital  can  be  called 
in  as  is  required  for  the  payment  of  the  unsat- 
isfied debts.  If  the  whole  unpaid  capital  is  not 
reciuircd,  the  whole  cannot  be  called.  In  order 
to  ascertain  how  much  is  required,  there  must 
be  an  account  of  debts,  assets,  and  unpaid  capi- 
tal taken,  and  then  a  decree  for  an  assessment 
of  the  amount  due  by  each  Btockholder.  Thus 
in  Mann  v.  Pentz,  S  N.  Y.  423,  the  court  said: 
'This  liability  [for  unpaid  capital!  is  only  Incur- 
red when  the  capital  paid  in  is  not  sufficient  to 
satisfy  the  debts  against  the  oirpon^on,  and 
then  only  to  an  amount  sufficient  to  satisfy  such 
debts.  It  is  therefore  necessary  that  an  account 
of  the  assets  and  of  the  debts  should  be  taken, 
of  the  amount  of  capital  remaining  unpaid  upon 
the  shares,  and  the  amount  unpaid  by  each 
gtocbbolder,  in  order  that  they  may  be  made 
equally  liable.* " 

In  Myers  v.  Seeley.  10  Nat.  Bankr.  B,  411. 
F^.  Cas.  No.  0.904,  It  is  said: 

"Billti  by  creditors  who  have  judgments  against 
a  corporation  have  been  sustained  against  the 
corporation  and  its  stockholders :  said  bills  being 
framed  in  the  name  of  the  judgmeot  creditors 
and  of  all  others  who  may  choose  to  come  in  and 
be  made  parties  thereto.  In  such  cases  the  de- 
cree has  been  for  an  account  to  be  taken  of  the 
debts  and  assets  of  the  corporation,  for  the  ap- 
pointment of  a  receiver,  to  whom  the  stockhold- 
ers and  officers  are  ordered  to  pay  and  account, 
respectively,  for  so  much  of  the  assets  and  capi- 
tal stock  as  are  necessary  to  pay  the  debts  due 
to  the  creditors;  the  assets  thus  collected  and 
received  to  be  applied  by  the  receiver  in  dis- 
charge of  the  debts.  The  reason  of  that  rule  is 
that  the  unpaid  subscriptions  are  assets  applica- 
ble to  the  payment  of  corporate  delits  which  the 
corporate  authorities  may  caU  in  for  corporate 
purposes.  If  there  are  adequate  assets  other 
than  said  calls,  then  the  creditor  lias  no  legal 
or  equitable  right  to  insist  upon  such  calls.  Pri- 
marily, the  amijunt  due  on  subscriptions  Is  a 
debt  to  the  corporation  which  it  alone  can  en- 
force, and  unless  the  corporation  is  without  oth- 
er assets  to  meet  its  obligations,  and  fails  to 
make  the  needed  calls,  creditors  cannot  interpose. 
When  the  facts  justify  tbeir  interposition,  an  ac- 
count of  assets  and  debts  should  be  taken,  in 
order  that  it  may  be  known  what,  if  any,  calls 
should  be  made.  No  further  call  should  be  made 
than  what  is  sufficient,  together  with  the  other 
assets,  to  meet  all  debts;  for  tho  bill  by  credi- 
tors cannot  reach  beyond  the  satisfaction  of  their 
demands.   They  have  no  other  equity." 

These  authorities  not  only  represent  the 
doctrine  upheld,  as  we  think,  by  the  weight 
of  authority,  but  are  supported  by  sound 
reason  and  the  fundamental  principles  of 
equity.  The  allegations  of  the  couiplalnt  dis- 
close a  corporation  In  a  coDditton  ot  hope- 
le.ss  insolvency.  For  this  reason  It  was 
voluntarily  turned  over  to  the  superintend- 
ent of  banks,  and  every  proceeding  which  he 
Institutes  is  a  Btop  in  the  process  of  wind- 
ing up  its  affairs.  Be  cannot  proceed  In 
the  manner  undertaken  here.  If  be  could, 
tie  might  secure  judgments  far  in  exL'ess  of 


the  demands  of  the  creditors  In  whose  be- 
half he  sues,  and  to  which  no  rules  of  equi- 
ty or  Justice  entitle  him.  Much  was  said 
In  the  argument  as  to  the  case  of  Sargent 
V.  American  Bank  &  Trust  Co.  et  al.,  154 
Pac  759,  as  having  a  controlling  influence 
upon  the  conclusions  to  be  reached  in  this 
case;  but  the  history  of  the  two  is  so  wide- 
ly different  as  to  render  the  former  of  prac- 
tically no  value  in  the  determination  of  the 
questions  here  considered. 

The  suit  is  therefore  dismissed,  without 
prejudice  to  any  further  proceeding  not  in- 
consistent with  the  ^ews  herein  expressed. 

MOORE.  0.  3.,  and  BUBNBTT  and  HAB- 
RIR.  JJ.,  concur. 

(48  Dtab,  6S) 
BROWN  T.  WRIGHT  et  at    (No.  2857.) 
(Supreme  Court  of  Utah.    Not.  2S,  lOlft) 

1.  Corporations  ^140— Trakbfxr  of  Stock 
Certificate— Tm,E  of  Holder. 

Where  shares  of  a  corporation  are  offered 
for  sale  by  the  person  named  in  the  certificate, 
nn  intending  purchaser  is  not  required  to  look 
beyond  the  recitals  of  the  certificate  in  regard 
to  bis  title  or  the  equities  of  the  corporanoa, 
or  to  suspect  fraud  in  the  issuing  of  the  ahares 
where  sll  seems  fair  and  boheat. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  SS  S30-&46;  Dec.  Dig.  «=> 
140.] 

2.  Corporations  ^120— Transfer  or  Stock 

Certificate — Statute. 
In  view  of  Comp.  Ijaws  1907,  S  330,  pro- 
viding that  stock  sitall  be  deemed  personal 
'property,  and  the  delivery  of  a  stock  certificate 
of  a  corporation,  together  with  a  written  trans- 
fer of  the  same,  signed  by  the  owner,  to  a  bona 
fide  purchaser  or  pledgee  for  value,  shall  be 
deemed  a  sufficient  transfer  of  the  title  as 
against  any  creditor  of  the  transferor  and  aO 
other  persons  whomsoever,  a  recital  on  a  cer- 
tificate of  stock  that  it  was  "transferable  only 
on  the  books  of  the  company  by  indorsement 
hereon  and  surrender  of  this  certificate,"  aid 
not  preclude  or  restrict  the  right  to  otherwise 
sell,  transfer,  or  pledge  the  certifiate  by  in* 
dorsemont  and  delivery. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  fS  470.  480,  4S2,  492;  Dee. 
Dig.  ■S=»120.] 

3.  Corporations  €=>141—*'Owneb"— Trams- 
fee  OF  Stock  Cebtificatb  —  Estoppel  to 
Deny. 

In  Comp.  Laws  1907,  |  330,  the  word 
"owner,"  meaning  not  only  the  actual  and  legal 
owner,  but  also  the  apparent  owner  named  on 
the  face  of  the  certificate  and  the  holder  there- 
of in  the  regular  course  of  business,  the  de- 
fendant corporation  is  estopped  to  deny  the 
ownership  of  a  stock  certificate  issned  in  name 
of  other  defendant  as  against  plaintiff  who  look 
it  as  collateral  security  without  notice  of  de- 
fect in  title.  I 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  |  477;   Dec  Dig.  <S=>141. 

For  other  definitions,  sec  Words  and  Phrases, 
First  and  Second  Series,  Owuer.] 

4.  Corporations  <S=>125—Trahsfrr  or  Stock 
—  Ckbtificate  —  Statute  —  "Writtej* 

TRAKHI''EB." 

Comp.  Lnws  1907,  {  330,  providing  (or  a 
"written  transfer"  of  stock,  is  satisfied  by  in- 
dorsement and  delivery  of  the  certificate  of 
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stock  alone,  and  at  least  hj  a  recital  io  a 
Dote  of  an  assignmeDt  and  tranafer  of  the  cer- 
tificate as  collateral  security. 

[Ed.  Note.— For  other  cases,  see  Gorpora- 
tlona.  Cent.  Dig.  |{  470-473,  477;  Dec.  Dig. 
^125.] 

5.  CORPOBATIONS  «S=>14J>—T«AW8FEa  OF  STOCK 

—CEBTincATB— Notice. 
Although  that  the  assii^or  of  a  certincate 
of  stock  as  collateral  security  objected  to  hav- 
ing the  transfer  to  hia  assignee  made  on  tbe 
books  of  the  corporation  as  provided  in  the 
certificate  may  have  been  a  suspicious  circum- 
stance, it  alone  was  not  snffldent  cause  of 
inqTiiry  to  overthrow  other  evidence,  support- 
ing a  finding  of  bona  fides  on  part  of  assignee. 

[EM.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §S  53^-546;  Dec  Dig.  <8=> 
149.] 

Appeal  from  District  Conrt,  Salt  Lake 
Goanty ;  F.  C.  Loofbonrow,  Judge. 

Actton  by  W.  I.  Brown  against  Thomas 
Wright,  Jr.,  and  others.  Judgment  for  plain- 
tiff, and  defendant  Nephl  Irrigation  Com- 
pany Bppeala.  Affirmed. 

Tburman,  Wedgwood  &  Irrlne,  of  Salt 
Lake  City,  for  appellant.  W.  H.  Bramel,  of 
Salt  Lake  City,  for  respondent. 

STRAUP,  C.  J.  For  $1,500  loaned  by  the 
plaintiff  to  the  defeodants  Thomas  Wright, 
Jr.,  and  Clara  M.  Wright,  they,  in  April.  1912, 
executed  and  delivered  to  him  their  promis- 
sory note.  To  secure  its  payment  Thomas 
Wright,  Jr.,  at  tbe  same  time,  indorsed,  trans- 
ferred, and  delivered  to  tbe  plaintiff  this 
certificate  of  stock : 

"No.  42a  40^4  Shares. 

"The  Neptu  Irrigation  Company, 
"Incorporated  under  the  Laws  of  Utah 

Territory. 

"Nephi,  Utah,  May  3d,  1889. 
"This  certifies  that  Thomas  Wright,  Jr.,  is 
entitled  to  forty  and  one-quarter  shares  in  the 
capital  stock  of  the  Neplii  Irrigation  Company, 
transferable  only  on  the  books  of  the  company 
by  indorsement  hereon  and  surrender  of  this 
certificate.  Wm.  H.  Warner,  President 

"Thomas  Ord,  Secretary." 

The  note  also  recites  that  the  certificate, 
fully  described,  Is  given  as  security  for  its 
payment,  and  contains  the  usual  provisions 
for  sale  on  default  of  payment  of  the  priacl- 
pat  or  Interest  This  action  la  brought  to 
recover  on  the  note  and  to  foreclose  on  the 
certificate. 

On  allegations  that  the  defendant  the  Ilephl 
Irrigation  Company  asserts  a  groundless,  but 
hostile,  claim  or  interest  In  and  to  tbe  cer- 
tificate. It  was  made  a  party.  It  answered, 
alleging  that  It.  in  18S9,  Issued  the  certificate 
to  Thomas  Wright,  Jr.,  which,  in  July  of  that 
year,  was,  on  Its  books,  surrendered  autl 
transferred;  but  that  thereafter  Thomas 
Wright,  Jr.,  In  some  manner  unknown  to  the 
company  surreptitiously,  wrongfully, ,  and 
fraudulently,  and  without  its  knowledge  or 
consent,  obtained  possession  of  it.  In  anoth- 
er paragraph  the  company  alleged  that  upon 
a  sale  of  tbe  certificate  by  Thomas  Wright, 


Jr.,  to  one  Joseph  Wright  the  certificate  was 
surrendered  to  tbe  company,  and  that  after 
a  transfer  of  It  on  Its  books  It  was  lost  or 
stolen,  but  that  the  company  had  no  knowl- 
edge or  information  as  to  how  it  thereafter 
came  Into  the  possession  of  Thomas  Wright, 
Jr.  It  was  thus  averred  that  Thomas 
Wright,  Jr.,  at  the  time  of  the  Indorsement 
and  transfer  of  tbe  certificate  to  the  plain- 
tiff, was  not  the  legal  owner  or  lawful  holder 
thereof,  of  which  the  plaintiff  had  notice  and 
knowledge,  and  hence  was  not  an  innocent 
purchaser  or  pledgee.  These  allegations  were 
denied  by  tbe  plaintiff,  as  well  as  by  the  de- 
fendants Thomas  and  Clara  Wright,  who  did 
not  contest,  but  confessed,  plaintiff's  canse. 

Tbe  case  was  tried  to  tbe  court,  who 
found  tbe  Issues  In  favor  of  the  plaintiff. 
Among  other  things,  the  court  found  that  in 
May,  1889,  the  Irrigation  company  Issued  and 
delivered  to  Thomas  Wright,  Jr.,  tbe  certifi- 
cate pledged  by  him,  and  that  the  company, 
in  July  of  that  year,  without  the  presenta- 
tion, or  surrender,  or  Indorsement  of  the  cer^ 
tificate,  and  without  tbe  knowledge  or  con- 
sent of  Thomas  Wright,  Jr.,  made  an  entry 
on  Its  stub  books  that  the  certificate  had 
been  surrendered,  but  that,  untU  indorsed 
and  delivered  to  the  plaintiff  in  1912, 'Thomas 
Wrigfit,  Jr.,  at  no  time  had  Indorsed,  trans- 
ferred, or  surrendered  tbe  certificate  to  any 
one,  and  bad  and  maintained  the  exclusive 
Ix)sse.ssion  and  control  over  it  The  court 
also  found  that  Thomas  Wright,  Jr.,  from 
the  summer  of  1889  until  be  pledged  the  cer- 
tificate in  1912,  bad  not  nsed  any  of  tbe  wa- 
ter represented  by  tbe  certificate;  that  no 
notice  was  given  him,  nor  any  request  made 
of  him,  to  pay  any  charges  or  assessments, 
but  that  Jos^idi  Wright  paid  all  of  tbe 
charges  and  assessmrata  against  the  rarttfl- 
cate  issued  to  him  In  lien  of  that  of  Thomas 
Wrist's,  and  that  Joseph  Wright  bad  and 
enjoyed  the  use  of  all  of  the  water  represent- 
ed hy  It;  that  Thomas  Wright,  Jr.,  in  tbe 
fall  of  1889,  learned  that  the  comiiany  bad 
issued  a  cerUflcate  to  Joseph  Wright  for  the 
Identical  stock  represented  by  his  certificate, 
and  that  JosejA  Wright  claimed  to  be  the 
owner  thereof,  but  that  neither  the  company 
nor  Thomas,  nor  Joseph  Wright  took  any 
steps  to  ascertain  or  determine  the  confilct- 
ing  claims.  Tbe  court  however,  found  that 
as  to  this  the  plaintiff  had  neither  knowledge 
nor  notice  of  any  claim  or  right  of  any  one, 
except  that  of  Thomas  Wright  Ji'm  1^  and  to 
the  certificate;  that  he  relied  on  the  cerUfl- 
cate in  the  nanie  and  In  the  possession  of 
Thomas  Wright  Jr.,  and  believed  that  It  was 
what  It  on  its  face  represented,  and  that 
Thomas  Wright,  Jr.,  was  the  lawful  owner 
and  bolder  thereof,  and  hence  found  that  tbe 
plaintiff  was  an  innocent  purchaser  or  trans- 
feree for  value  In  good  faith,  and  without  no- 
tice or  knowledge  of  any  defect  or  infirmity 
of  title  in  Thomas  Wright  Jr. 
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Upon  the  Issne  tbat  Thomas  Wright.  Jr., 
fraudulently  or  surreptltioualy,  or  wrongful- 
ly, obtained  iwssession  of  the  certificate,  or 
tbat  he  had  sold  It  to  Joseph  Wright,  the 
court  found  against  the  company  and  In  fa- 
vor of  the  plaintiff.  Indeed,  there  was  little, 
tf  any,  evidence,  to  support  such  allegations. 

Upon  these  Sndfngs  the  court  reached  the 
conclusion  tbat  the  plalntlft  had  a  valid  lien 
on  the  certificate  so  indorsed  and  transferred 
to  him  by  Thomas  Wright,  Jr..  directed  a 
sale  thereof,  and  the  proceeds  to  be  applied 
on  the  note,  and  the  snrplus.  if  any,  to  be 
yielded  over,  not  to  Thomas  Wright,  Jr.,  but 
to  the  irrigation  company.  This,  on  the  the- 
ory that  as  between  the  plaintiff,  an  Innocent 
purchaser  or  transferee  for  value,  and  the  ir- 
rigation company  the  latter  was  estopped 
from  denying  title  and  ownership  in  Thomas 
Wright.  Jr.,  but  that  as  between  the  irriga- 
tion company  and  Thomas  Wright,  Jr.,  the 
latter,  by  reason  of  laches  and  the  statute  of 
limitations,  lost  bis  right  to  assert  against 
the  Irrigation  company  any  claim  or  Interest 
in  or  to  the  certificate.  Judgment  was  enter- 
ed accordingly,  from  which  the  Irrigation 
company  prosecutes  this  appeal. 

[1)  It  is  claimed  that  the  plaintiff  was  nei- 
ther an  Innocent  nor  rightful  holder  or.  pur- 
chaser of  the  certificate,  for  the  reason  that 
had  he  examined  the  books  of  the  company, 
as  It  is  urged  he  ought  to  have  done,  it  would 
have  been  disclosed  that  Thomas  Wright,  Jr., 
was  not  the  owner  nor  lawful  holder  of  the 
certificate  when  be  Indorsed  and  transferred 
it  to  the  plaintiff.  But  the  plaintiff  was  not 
required  to  examine  the  books  of  the  com- 
pany to  ascertain  the  validity  of  the  transfer. 
Where  shares  of  a  con>orati(m  are  tiered  for 
sale  by  the  po-son  named  In  the  certificate, 
an  Intending  purchaser  la  not  required  to 
look  b^ond  the  recitals  of  the  certificate  in 
regard  to  his  title  or  the  equities  of  the  cor- 
poration, or  to  suspect  fraud  in  the  Issuing  of 
the  shares  where  all  seems  fair  and  honest 
10  Cyc  634. 

[2J  Because  on  the  face  of  the  certificate 
it  was  stated  that  It  was  'transferable  only 
on  the  books  of  the  company  by  indorsement 
hereon  and  surrender  of  this  certificate," 
it  Is  claimed  that  title  thereto  could  not 
rightfully  be  transferred  in  any  other  man- 
ner; and  as  the  certificate  was  not  so  trans- 
ferred. It  is  urged  tbat  the  plaintiff  acquired 
no  right  therein.  That  such  recitals  do  not 
preclude  or  restrict  the  right  to  otherwise 
sell,  transfer,  or  pledge  the  certificate  by  In- 
dorsement and  delivery  has  often  been  held. 
National  Bank  of  the  Pacific  v.  Western  Pa- 
cific Ry.  Co.,  157  Cal.  573,  108  Pac.  676,  27 
L.  R.  A.  <N.  8.)  987,  21  Ann.  Cas.  1391 ;  Mor- 
ris V.  Hussong  Dyeing  Mach.  Co.,  81  N,  J.  Eq. 
256,  86  Atl.  1026;  Nicollet  National  Bank  v. 
City  Bank,  38  Minn.  85,  35  N.  W.  677,  8  Am. 
St  Rep.  643;  O'Nell  v.  Wolcott  Mining  Co.  et 
al.,  174  Fed.  627.  98  O.  C.  A.  309,  27  U  R.  A. 
(N.  8J  aOO;  Gray  t.  Fankhauaer,  S8  Or.  428, 


115  Paa  146;  Mapleton  Bank  t.  Staadrod,  S 
Idaho,  740,  71  Pac.  119,  67  L.  R.  A.  656.  And 
then  we  have  a  statute  (Comp.  Laws  1007,  | 
330),  which  provides: 

"Stock  shall  be  deemed  personal  property, 
and  the  delivery  of  a  stock  certificate  of  a  Cor- 
poration, together  with  a  written  transfer  of 
the  same,  signed  by  the  owner,  to  a  booa  fide 
purchaser  or  pledgee  for  value,  shall  be  deemed 
a  sofficieut  traoafer  of  the  title  as  againet  any 
creditor  of  the  transferer  and  all  other  persons 
whosoever,**  etc 

This  statute  cannot  be  curtailed  by  a  re- 
cital in  the  certificate.  National  Bank  of  the 
Pacific  V.  Western  Pacific  By.  Co.,  supra. 

[3]  Because  the  statute  says  "signed  by 
the  owner"  it  is  <dalmed  that  no  one  other 
than  the  actual  and  lawful  owner  of  the 
certificate  could  legally  or  rightfully  confer 
any  title  to  another,  and,  as  Thomas  Wright, 
Jr.,  when  he  Indorsed  and  transferred  the 
certificate  to  the  plaintiff,  was  not  the  real 
owner  of  the  certificate,  the  plaintiff  acquir- 
ed no  right  therein.   So  construing  the  stat- 
ute, a  bona  fide  purchaser  for  value  can  ac- 
quire title  only  from  the  real  or  actual  owner 
or  his  duly  authorized  agent    Such  a  con- 
^ructlon  renders  the  principle  of  caveat 
emptor  to  its  full  extent  applicable  to  all 
sales  and  deliveries  of  stock  certificates,  the 
same  as  It  is  applicable  to  chattela  The  au- 
thorities hold  that  stock  cL<rtificates  are  a 
peculiar  kind  of  property,  and  while,  strict- 
ly speaking,  not  ncgotial^e  as  commercial 
paper,  yet  are  treated  and  dealt  with  simi-  , 
larly  to  such  paper.   National  City  Bank  of 
Chicago  V.  Wagner,  216  Fed.  473,  132  C.  C.  A. 
633;  Union  Trust  Co.  v.  OUver,  214  N,  Y- 
617.  108  N.  B.  809;  National  Safe  Deposit 
Co.  V.  HIbbs,  229  U.  S.  391,  S3  Sup.  Ct  818, 
57  U  Ed.  1241:   Russell  v.  American  Bell 
Telephone  Co.,  180  Mass.  467,  62  N.  E.  751 ; 
Utchfleld  V.  Henson  Oil  Co.  (Okl.)  157  Pac^ 
137.    We  do  not  think  It  was  Intended  by 
the  statute  to  destroy  this  doctrine.  "Own- 
er." as  used  In  the  statute,  means  not  only 
the  actual  and  legal  owner,  but  also  the  ap- 
parent owner  named  and  designated  as  aacii 
on  the  face  of  the  certificate  and  the  holder 
thereof  in  due  and  regular  course  of  busi- 
ness.  Any  other  view  renders  stock  certifi- 
cates mere  chattels,  and  subject  to  the  full- 
est extent  to  the  principle  of  caveat  emptor. 
Under  the  facts  as  found  the  ai^lant  is 
estopped  from  disputing  the  ownership  of 
the  certificate  In  Thomas  Wright,  Jr.  Mundt 
V.  Bank,  35  Utah,  90,  99  Pac.  454,  136  Am. 
St  Hep.  1023;  Telegraph  Ca  v.  Davenport. 
97  U.  S.  369,  24  L.  Ed.  1047,  and  other  cases 
heretofore  cited. 

[4]  It  Is  also  tirged  that  under  the  statute 
to  make  a  valid  assignment  and  transfer  re- 
quires a  written  transfer  signed  by  the  own- 
er, and  that  a  mere  indorsement  and  de- 
livery of  the  certificate  is  not  such  a  written 
transfer  within  the  meaning  of  the  statute. 
We  think  this  untenable.  Bank  of  Culloden 
V.  Bank  of  Forsyth,  120  Oa.  675,  48  8.  E.  226^ 
102  Am.  St  B<^  115;  Cook,  Ooip.*  U  37S- 


Digitized  by 


Google 


Utah) 


STATE  BOARD  OP  MEDICAL  EXAMINERS  r.  TERRIIili 


451 


380.  Besides,  the  note  signed  by  Thomas 
Wright,  Jr.,  Itself  recites  an  assignment  and 
transfer  of  the  certificate  for  collateral  se- 
curity. 

[S]  Lastly,  It  is  also  urged  that  the  plain- 
tiPC  was  not  a  bona  flde  purchaser,  and  was 
put  upon  inquiry  as  to  the  validity  of 
Thomas  Wright's  title  and  given  notice  of 
some  Infirmity  or  defect  In  his  title  because 
the  plaintiff  did  not  have  a  transfer  made 
on  the  books  of  the  company,  for  the  reason, 
as  testified  to  by  him,  that  Thomas  Wright, 
Jr.,  objected  to  It,  and  stated  to  iim  that 
the  certificate  had  not  been  out  of  his  pos- 
session, and  tliat  he  did  not  then  care  to 
have  a  transfer  made  of  IL  That  may  have 
been  a  suspicious  circumstance  of  more  or 
less  weight,  but,  when  considered  In  connec- 
tion with  the  whole  of  the  transaction,  Is  not 
In  Itself  of  such  controlling  force  as  to  over- 
throw the  finding  of  bona  fides,  or  to  Justify 
a  contrary  finding. 

Let  the  Judgment  be  aiUrmed,  with  costs. 
Soch  is  the  order. 

FBICK  and  McGABTY.  J concur. 


<48  UUb.  «7) 
STATE  BOARD  OF  HEDIOAL  DXAMI- 
NBRS     TERXULL.   (No.  2883.) 

(Supreme  Court  of  Utah.  Nov.  24,  1916.) 

1.  PHTSICIAnS  AND  SnBGEONS  «=S>6(1)— "PUO- 

TiciNO  MEDicini"  —  What  Constitutes  — 
Evidence. 

Evidence  held  to  show  that  defendant  prac- 
ticed medicine  without  a  license,  as  be  undertook 
to  examine,  diagnose,  and  prescribe  for  all  ail- 
ments, as  well  as  to  do  general  massaging. 

[Ed.  Note.— For  other  cases,  see  Pbysiciaiis 
and  SargetHis,  Cent.  Dig.  |  6;  Dee.  Dig.  ^9 
6(1).] 

2.  Injttnction  ^>211— PBAonoiNo  Mbdicihb 

— ESTTCT. 

A  decree,  enjoining  defendant  from  diagnos- 
ing, treating,  operating  on,  prescribing,  or  ad- 
vising  for  any  person  afflicted  with  any  mental 
or  physical  ailment  or  condition,  from  which  be 
expects  to  or  does  receive  a  pecuniary  compen- 
sation, or  from  practicing  medicine  within  the 
state  until  he  shall  have  received  a  certificate 
permittiDg  him  to  practice  medidDe,  does  not 
prevent  him  from  dmng  the  business  of  an  ordi- 
nary masseur,  since  it  is  in  the  words  of  Laws 
1911,  c.  93,  prohibitlDg  practicing  medicine  with- 
out a  license. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  i  434;  Dec  Dig.  «»211.] 

3.  Phtbicians  and  Sdbgbons  ^6(1)— Pbao- 
Tzoino  UEDiomx. 

Laws  1911,  c.  03,  prohibiting  practicing  med- 
icine without  a  license,  does  not  concern  syetcms 
of  treatments,  but  merely  prohibits  any  one  from 
treating  diseases  who  has  not  the  requisite  qual- 
ifications. 

(Ed.  Note.--For  other  cases,  see  Physicians 
and  Surgeons,  Gent  Dig.  |  6;  Dec.  Dig. 
6(1).] 

Appeal  from  District  Court,  Davis  Coanty ; 
N.  J.  Harris,  Judge. 

Injunction  by  the  Board  of  Medical  Exam- 
iners of  State  of  UUh  against  O.  W.  Terrili. 


From  a  decree  granting  the  writ,  defendant 
appeals.  Affirmed. 

George  Halverson,  of  Ogden,  for  appellant 
A.  H.  Barnes,  Atty.  Geo.,  and  E.  V.  Hi^^s 
and  G.  A.  Iverson,  Asst.  Attys.  Gen.,  for  re- 

STRAUP,  C.  J.  The  defendant  Is  enjoined 
from  practicing  medicine  without  a  license, 
and  appeals. 

He  held  himself  out  as  a  "scientific  ma- 
nipulator." He  claims  no  knowledge  of  medi- 
cine, nor  of  anatomy,  physiology,  or  hygiene, 
nor  of  any  of  the  subjects  enumerated  in  the 
statute  (Laws  Utah  1911,  c.  93),  knowledge 
of  which  one,  to  take  an  examination  and  ob- 
tain a  license,  must  possess,  and  concerning 
which  one  must  hold  a  degree  or  diploma 
from  a  legally  chartered  medical  school  re- 
quiring such  subjects.  The  defendant,  how- 
ever, claims  to  be  merely  a  masseur,  and  the 
right  only  to  give  massage  treatments  by 
rubbing  and  manipulating  to  relax  the  mus- 
cles of  his  patients  and  to  accelerate  the 
flow  of  blood,  what  popularly  is  known  as 
ordinary  massaging.  If  that  were  all  the 
defendant  did,  It  might  well  be  conceded  that 
he  did  not  practice  medicine  within  the  mean- 
ing of  the  statute  (Laws  Utah  1911,  c.  98), 
and  hence  needed  no  license,  and  ought  not 
to  have  been  restrained. 

[1]  But  tbe  retord  shows  tbat  he  nnder^ 
took  to  do,  and  did,  much  more.  He  adver- 
tised as  a  "sdfflitlflc  manlpnlator,"  main- 
tained  an  office,  and  there  received  patients 
suffering  from  all  kinds  of  ailments;  and. 
In  resiKMise  to  calls,  visited  and  treated  them 
at  their  b<Hiies.  As  testified  to^  he,  for  cran- 
pensatlon,  manipulated  the  muscles  of  the 
abdomen  of  one  suffering  from  appendicitis, 
and  similarly  manipulated  others  suffering 
from  ulcers  or  cancer  of  tbe  stomach ;  tbe 
body  <tf  a  girl,  wtao^  as  testlfled  to,  '^d  every 
Indication  of  tyitbt^d  fever,"  and  by  sncb 
manipulation  claimed  to  have  reduced  tbe 
patient's  temperature  from  1^  to  98  degrees, 
and  told  the  parents  that  "If  they  wanted  to, 
to  give  the  girl  a  little  castor  oil  and  after 
tbat  dtrate  of  magnesia,"  and  manipulated 
others  for  riieumatism.  By  tbe  same  process 
be  treated  a  little  boy  suffering  from  tuber- 
culosis, or  other  disease,  of  tbe  blp.  Tbe 
boy's  limb,  by  a  r^olar  physician,  had  been 
placed  in  a  frame  and  cast  to  relieve  tbe 
stralu  from  the  hip.  This  the  defendant  re- 
moved, and  gave  the  boy  treatment  t>y 
manipulation,  wblcb,  as  testified  to,  so  im- 
proved the  boy  tbat  be  was  soon  able  to  walk 
and  to  operate  an  automobile.  By  manipula- 
tion he  also  treated  a  baby,  who,  as  testified 
to,  "the  doctoi;  said."  had  leakage  of  the 
heart  and  bowel  complications.  He  was  call- 
ed to  visit,  and  treated,  a  woman  who  was 
sick  and  unconscious.  He  restored  conscious- 
ness by  robbing  and  manlpulatli^  the  wom- 
an's back,  sides,  and  stomadi.  Tbe  wife  of 


^feaBsVor  otlwr  cmm  ms  sum  topl«  sad  KBT-NUHBBB  In  all  K«r-NQin1»ared  Dlgwts  and  InduM 


Digitized  by 


Google 


452 


161  PACIFIC  REPOBTER 


(Utah 


a  dentist  was  treated  by  a  regular  pb;f-siclan 
for  tonsIUtis.  Sbe  grew  worse,  so  was  the 
testimoDy.  Tben  tbe  attending  physician 
dingnosed  tbe  case  as  tuberculosis  of  the 
throat,  but  later  said  that  be  was  mistaken 
in  that.  She  suffered  severe  pains  back  of 
the  ear  and  in  the  spine.  Tbe  attending 
physician  advised  consultation  with  a  special- 
ist Without  tbe  knowledge  or  consent  of  tbe 
physician,  and  In  bis  absence,  tbe  defendant 
was  called  in.  As  testified  to,  "be  inquired 
as  to  her  feelings  and  how  long  sbe  had  been 
sick  and  where  she  was  suffering  pain,  and 
then  pulled  off  bis  coat  and  began  to  manii>- 
ulate  in  tbe  region  of  her  neck  and  spine  for 
15  or  20  minutes.  She  felt  relieved.  Tbe 
next  morning,  when  tbe  attending  physician 
arrived,  be  found  hett  feeling  and  looking 
better.  The  morning  after  that  sbe  was  so 
much  better  that  thd  attending  physician 
said  that  it  was  not  necessary  for  bim  to  call 
any  more.  The  defendant  told  the  husband 
that  he  had  better  give  bis  wife  some  Juniper 
root,  which  was  done.  Upon  the  defendant 
giving  the  woman  several  other  treatments, 
her  fever  disappeared,  and  sbe  was  free 
from  pain.  When  the  defendant  visited  her, 
sbe  was  confined  In  bed  for  two  weeks.  Now 
she  was  able  to  get  up  and  walk  about.  Sbe 
continued  her  treatments  at  her  house  and 
at  the  defendant's  office.  The  defendant, 
with  his  bands  and  fingers,  simply  manipu- 
lated tbe  neck  and  back  and  the  spine." 
Another  patient,  suffering  from  a  sprained 
and  swollen  ankle,  went  to  tbe  defendant's 
office  for  treatment  Upon  exhibiting  tbe 
foot  tbe  defendant  told  him  to  remove  his 
shoe  and  roll  up  hla  jf&nt  leg.  After  exam- 
ining tbe  foot,  tbe  defendant  told  him  that 
be  had  a  broken  ardi.  He  rubbed  It,  bathed 
it  with  some  sort  of  oil  or  liniment  out  of  a 
bottle,  and  then,  bandaged  It.  Other  in- 
stances were  testified  to  where  persons  suf- 
fering from  ailments  visited  the  deftodant 
at  bis  office  or  he  at  their  homes,  and  gave 
them  treatments. 

[2]  The  doing  of  t^eae  things  clearly  was 
practicing  medicine  within  tbe  meaning  of 
the  statute.  Laws  Utah  lAll,  c.  08,  p.  135 ; 
State  T.  Tee  Foo  Um,  45  Utah,  631,  147  Pac. 
488;  Board  v.  Freoior,  164  Pac.  941;  State 
V.  Erlckson,  164  Pac.  948.  There  can  be  no 
doubt  of  that,  and  so  the  court  found.  But 
It  Is  claimed  the  decree  Is  too  broad.  In  that 
it,  as  Is  urged,  prohU>lts  the  defendant  from 
doing  merely  ordinary  massaging.  The  de- 
cree is  that  the  defendant  be — 
"restrained,  prohibited  and  enjoined  from  dlag- 
nosing,  treating,  operating  apon,  prescribing  or 
advising  for  any  person  or  persons  within  tbe 
state  of  Utah  afilicted  with  any  mental  or  physi- 
cal ailment  or  afflicted  with  any  abnormal,  men- 
tal or  physical  condition,  from  which  person 
or  persons  be  expects  to  or  has  received  or  does 
thereafter  receive  a  pecuniary  compensation,  or 
from  practicing  medicine  within  the  state  of 
Utah,  until  said  defendant  shall  have  received  a 
certificate  from  the  board  of  medical  examiners 
of  the  state  of  Utah  permitting  him  to  practice 
medklne  within  said  state." 


Comparing  the  statute  with  the  decree,  it 
is  seen  that  the  decree  but  follows  the  lan- 
guage of  the  statute,  and  forbids  the  defend- 
ant from  doing  what  tbe  statute  Itself  for- 
bids.  If  the  statute  forbids  mere  massaging 
without  a  license,  then  also  does  the  decree. 
If  the  statute  does  not,  tben  tbe  decree  does 
not.    As  already  Indicated,  we  think  mere  ■ 
"massaging,"  as  that  term  popularly  is  un- 
derstood, is  not,  within  the  meaning  of  tbe 
statute,  "diagnosing,  treating,  operating  upon 
or  prescribing  or  advising  for  any  physical 
or  mental  aliment  or  abnormal  condition  of 
another."    People  v.  Hettlger,  150  111.  Ak>. 
44S;  People  v.  Gordon,  194  lU.  560,  62  N.  E. 
S58,  88  Am.  St  Rep.  165.    Thus,  ordinary 
massaging  Is  not  within  the  terms  of  the 
decree,  and  hence  tbe  defendant  Is  not  for< 
bidden  doing  that.    Mere  massaging  Is  no 
more  forbidden  than  mere  nur^g.    It  is 
easy  enough  for  a  nurse,  or  a  masseur,  to 
keep  within  his  sphere  and  not  encroach  upon 
the  law  by  assuming  or  undertaking  to  diag- 
nose, treat,  operate  upon,  prescrllw,  or  advise 
for  ailments.   But  the  trouble  with  tbe  de- 
fendant is  this:   To  tbe  public  be  held  him- 
self out  as  "a  scientific  manipulator,"  and  a> 
willing  and  ready  to  receive  and  treat  pa- 
tients suffering  from  all  sorts  of  ailments, 
but  when  summoned  Into  court  declares  him- 
self to  be  but  a  bumble  masseur,  giving  only 
massage  treatments  and  nothing  more.  Let 
him  be  to  the  public  what  he  claims  to  be  in 
court,  and  let  bIm  refrain  from  diagnosing, 
treating,  prescrlUng,  and  advising  for  ail- 
ments of  others  and  confine  himself  to  merely 
"massaging"  as  Uiat  term  popularly  is  under- 
stood. Certainly  one  may  employ  a  trained 
nurse,  who,  for  compensation,  and  without  a 
license,  may  accept  such  employment,  and, 
without  offending,  may,  la  att^dance  upon 
a  patient  render  sucb  service  as  ordinarily 
is  rendered  by  a  trained  nurse ;  but  she  may 
not  diagnose,  treat  prescribe,  or  advise  for 
aliments  in  the  sense  that  one  holding  a 
certificate  or  license  to  practice  medicine 
may  do.  That  also  Ls  true  of  a  masseur.  But 
the  defendant,  though  merely  a  masseur, 
claimed  the  right  to  do,  without  a  license,  all 
that  one  holding  a  license  is  permitted  to  do. 
Though  a  mere  masseur,  professing  no  knowl- 
edge of  the  human  system,  or  of  diseases  to 
which  it  is  subject,  tbe  defendant  neverthe- 
less, undertook  and  claimed  the  right  to 
treat  about  all  kinds  of  diseases.  Without 
any  knowledge  of  anatomy,  or  surgery,  he 
undertook  to  treat  a  broken  or  fractured  bone 
of  the  foot ;  without  any  knowledge  of  pedi- 
atrics, he  undertook  to  treat  children  for  leak* 
age  of  tbe  heart  and  abdominal  affections-, 
without  any  knowledge  of  laryngology  he 
undertook  to  treat  tonsllitis,  or  throat  affec- 
tions; \vithout  any  knowledge  of  anatomy, 
surgery,  bacteriology,  pathology,  or  histology, 
or  of  other  sdentiflc  subjects,  undertook  to 
treat  a  boy  for  hip  disease  and  patients  for 
appendicitis  and  rheumatism.   U  a  practice 
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<a  tbat  kind  is  to  be  i>ermttted,  tben  may  we 
U  well  go  back  to  the  days  wben  surgery 
was  performed  by  the  barber  and  the  healing 
art  administered  by  the  Indian  powwow, 

[J]  The  object  of  the  statute  is  to  pro- 
tect the  sick  and  suffering  and  the  commnnlty 
against  the  unlearned  and  Incompetent  who 
hold  themselves  out  as  being  possessed  of  pe- 
culiar skill  in  the  treatment  of  diseases,  but 
who  are  Ignorant  of  the  human  system  and 
of  the  diseases  to  which  it  Is  subject.  As 
we  said  in  the  Freenor  Case  we  may  well 
again  say  here,  that  the  law  is  not  concerned 
with  the  question  whether  one  system  of 
treatment  is  as  good  as  or  better  than  an- 
other, or  what  particular  treatment  should 
be  administered,  or  what  system  employed. 
Bnt  "it  la  concerned  with  the  question  that, 
before  any  one  shall  undertake,  no  matter  by 
what  system,  to  diagnose,  treat,  operate  upon, 
or  prescribe  or  advise  for,  any  physical  or 
mental  aliment  or  condition  of  another  for  a 
fee  or  other  consideration,  he  shall  possess 
the  learning  and  skill  requlrcgd  by  the  stat- 
ute, and  produce  a  degree  or  diploma  from  a 
collie  meeting  the  requirements  enumerated 
In  the  statute,  and  successfully  pass  an  ex- 
aoiinatlon  before  the  board,  showing  his 
coiui>etency.  When  he  does  that,  then  he 
may  practice  whatever  system  be  may  con- 
elder  the  most  efflcadlous,  or  do  that  In  a 
^%-en^case  which  be  thinks  will  produce  the 
best  result.  Until  he  does  that  he  cannot 
practice  at  alL" 

We  are  therefore  of  the  opinion  that  the 
judgment  diould  be  affirmed,  with  costs. 
Such  Is  the  order. 

FRICK  and  McCABTY,  3J^  concur. 


m  nub,  my 

CLEAKX  T.  SHAND.    (No.  2905.) 
(Scpreme  Ooort  of  Utah.    Nov.  23,  1916.) 

1.  Daiuges  <3=»108— Injubt  to  Healtt. 

If  the  thing  destroyed,  although  a  part  of 
the  realty,  has  a  value  ascertainable  without 
reference  to  the  value  of  the  soil,  the  recovery 
must  be  for  the  value  of  the  thing  destroyed,  and 
not  for  the  difference  in  the  value  of  the  land 
before  and  after  aucb  destruction. 

[Ed.  Mote.— For  other  cases,  see  Damages, 
Cent  Dig.  {  273;  Dec  Dig,  «=»108.1 

2.  Damages  «=>112,  1740)  —  Etidbncx  —  In- 
JUBT  TO  Cbops. 

In  an  action  for  destruction  d  growing 
crops,  the  measure  of  damages  is  their  value  at 
the  time  of  their  destruction,  but  in  estimating 
tbem  the  probable  yield  and  value  of  the  crop, 
had  it  progressed  to  maturity,  may  be  shown. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  §S  281-283,  464,  467;  Dec  Dig,  «=> 
112,  174(3).] 

S.  Dakaqbs  «=»174(3)— Etidbnci— Irjubt  to 

OlOFS. 

Where  grass  or  meadow  has  been  eaten,  in* 
inred,  or  destroyed,  Its  value  for  hay  or  grazing 

Krposes  may  be  shown,  and  also,  if  the  roots 
ve  been  destroyed  the  cost  of  reseeding  and 


restoring  the  field  or  meadow  and  the  loss  of 
the  bay  or  pasture  sostained  in  the  meantime. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  9|  464,  467;  Dec.  Dig.  «=>174(3).] 

4.  Evidence  «»497— Diakages— Injtjet  to 
Gbofb. 

In  action  for  injury  to  growing  crops,  it 
was  error  to  allow  witnesses,  although  er- 
porienced  farmers,  to  testify  directly  to  the 
amount  of  damage  to  the  crop,  since  such  testi- 
mony m^ht  have  been  based  upon  an  element 
of  damage  not  authorised  by  law. 

[Ed.  Note.— For  other  cases,  see  Evidence 
Cent.  Dig.  H  228i^-2288;  Dec.  Dig.  «»49T3 

5.  Appeai,  and  Ebsob  ®=»1050(1)— Revebsai. 
— Necessitt  op  New  Teiai.. 

In  action  for  damage  to  crops,  where  inad- 
missible evidence  as  to  plaintiff's  damages  is 
received,  judgment  for  plaintiff  will  be  reversed, 
and  the  case  remanded,  notwithstanding  there 
is  evidence  which  would  support  the  verdict, 
since  tjie  Supreme  Court  will  not  try  the  case 
de  novo  on  the  reoird. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  M  1068,  10G9.  4153,  4167; 
Dec.  Dig.  ^1000(1).] 

Appeal  from  District  Court,  Utah  County ; 
A.  B.  Morgan,  Judge. 

Action  by  M.  J.  Cleary  against  John  Sband. 
From  judgment  for  plaintiff,  defendant  ap- 
peals. Beversed,  and  remanded  for  ner 
trial. 

Dilworth  Woolley,  of  Mantl,  for  appellant. 
Harvey  Cluif,  Of  ProTO,  for  respondent, 

STBAUP,  0.  J.  This  action  was  brought 
to  recover  damages  for  trespass  on  plaintiff's 
lands.  The  plaintiff  testified  tbat  be  was  the 
owner  of  about  160  acres  which  he  had  tak^ 
en  up  as  a  homestead  and  desert  entry  at 
Soldier's  Summit,  and  .that  on  the  24th  of 
September)  1014,  the  defendant,  without  bis 
consent,  drove  about  2,600  or  3,000  bead  of 
sheep  thereon  and  pastured  and  kept  them 
there  for  about  four  hours.  He  bad  about 
3  acres  In  rye  sown  the  1st  of  August,  which 
was  up  several  inches,  and  about  1^  acres 
of  clover  up  about  6  Inches ;  20  or  26  acres 
Lq  rye  and  timothy  up  about  an  inch;  a 
patch  of  about  6  acres  in  rye  and  timothy 
from  which  he  had  made  liay  for  several 
years;  a  small  patch  In  wheat  and  other 
patches  cleared  of  sagebrush  and  In  wild 
grass  suitable  for  pasture;  and  a  meadow 
of  about  10  acres. 

But  little,  If  any,  injury  was  done,  as  the 
plaintiff  testified,  to  the  wild  grass  or  the 
meadow.  The  principal  Injury  was  done  to 
the  growing  crops,  the  rye,  timothy,  clover, 
and  wheat,  which,  as  the  plaintiff  testified, 
were  "cleaned  off,"  leaving  the  roots  unpro- 
tected for  the  next  year's  growth  and  crop, 
and  by  tramping  up  the  ground.  After  so 
testifying  to  the  condition  of  his  land  before 
and  after  the  trespass,  and  that  the  verdure 
eaten  and  destroyed  had  no  present  value, 
either  as  pasture  or  ha>',  and  was  valuable 
only  as  a  protection  for  the  next  year's  crop, 
the  plaintiff  by  bis  counsel  was  asked: 
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"What  In  7oar  jodgment,  were  70u  damaged 
hj  those  sheep  crooidng  over  yoar  premises  at 
that  time?" 

This  was  objected  to  by  the  defendant  on 
the  ground,  among  others,  that  the  guestloa 
called  for  a  conclusion  respecting  the  ulti- 
mate fact  or  issue  which  was  within  the 
province  of  the  jury,  and  not  the  witness. 
The  objection  was  overruled,  and  the  witness 
answered: 

"I  would  judge  the  damage  would  be  $500. 
I  wouldn't  have  had  the  damage  done  £or  $500. 
as  I  was  proving  up  on  ttie  laud  at  the  time; 
I  wanted  it  in  the  best  condition  possible  for 
the  special  agent  to  examine." 

Another  witness  for  the  plaintiff  testified 
that  be  planted  plaintiffs  land  to  rye  and 
timothy  and  some  wheat,  and  knew  the  con- 
dition of  bis  land  before  and  after  the  tres- 
pass, with  respect  to  which  his  testimony  Is 
similar  to  that  of  the  plaintiff.  Then  be  al- 
so was  asked  by  plaiutlff's  counsel: 

"Q.  What,  in  your  judgment,  was  the  damage 
done  to  Mr.  Cleary's  farm  there  by  those  sheep  V" 

Over  a  similar  objection  as  heretofore  men- 
tioned the  witness  was  permitted  to  answer: 

"Well,  to  the  cultivated  land  and  range  I 
would  judge  in  my  estimation  it  would  be  about 
*350." 

On  cross-examination  be  testified: 
"The  damages  that  I  placed  at  f350  would 
be  covered  by  the  clover  and  tiie  rye  that  was 
eaten  oB!  and  tramped  out,  and  by  the  feed 
that  was  destroyed.  I  would  judge  there  was 
about  $160  damage  done  to  the  rye,  about  seven 
acrea,  about  $100  to  the  clover,  and  about 
$100  to  the  grass.  •  •  •  I  don't  say  that  the 
rye  as  it  stood  on  the  24th  of  Septunber  was 
worth  $150  nor  the  clover  $100,  but  only  as  a 
protection  to  the  roots  and  the  prospects  for 
Uie  next  year's  crop." 

A  verdict  was  rendered  for  the  plaintiff 
assessing  his  damages  at  $160.  The  defend- 
ant appeals.  The  only  question  presented 
concerns  the  rulings  permitting  the  witness- 
es to  testify  as  to  the  amount  of  the  dam- 
ages. They  were  farmers,  and  were  shown  to 
have  had  experience  in  dry  farming.  No 
point  Is  made  respecting  their  qualifications. 
The  point  made  is  that,  while  the  witnesses 
properly  could  have  testified  as  to  the  condi- 
tions before  and  after  the  trespass,  the  ex- 
tent and  character  of  injury  to  the  crops, 
grass,  and  land  and  as  to  loss  and  values, 
etc.,  nevertheless,  they  could  not  be  permit- 
ted to  fix  or  testify  to  the  amount  of  damages 
without  Invading  the  province  of  the  Jury. 
The  question  is  one  concerning  which  much 
has  been  said  by  courts  and  text-writers,  and 
a  contrariety  of  opinions  expressed  and  con- 
clusions reached.  There  nevertheless  Is  a 
qommon  ground  upon  which  they  agree, 
which, Is  tliat,  as  a  general  rule,  to  draw 
conclusions  from  the  evidence  as  to  the 
amount  of  damages  Is  the  province  of  the 
Jury,  and  for  such  reason  opinions  directly 
fixing  the  amount  of  damages  are  usually  in- 
admissible. 2  Elliott  on  Et.  S  1098;  Jones, 
Blue  Book  on  Ev.  |  880  ;  6  Ency.  of  Ev.  p. 
686.  But  some  courts  have  made  exceptions 
to  the  general  rule;  and  it  is  with  refer- 


ence to  these  that  the  disagreements  arise. 
One  of  them  Is  that,  when  the  amount  of  dam- 
ages is  entirely  dependent  ui>on  a  question 
of  value,  many  courts  In  different  jurisdic- 
tions have  permitted  qualified  witnesses  to 
give  their  direct  opinion  as  to  the  amount  of 
damages.  6  Ency.  of  Evidence,  686.  In- 
stances of  these  are  in  cases  of  damages  In 
condemnation  proceedings  where  In  some  ju- 
risdictions qualified  witnesses,  Instead  of  ex- 
pressing opinions  as  to  the  value  of  the  prop- 
erty before  and  after  the  taking  or  condem- 
nation, are  permitted  to  give  their  opinion  as 
to  a  direct  or  fixed  amount  of  damage.  Sudi 
a  rule  is  favored  and  Is  stated  to  be  the 
weight  of  authority  by  Lewis  on  Eminent 
Domain  (2d  Ed.)  vol.  2,  {  656,  Bogers,  E:xpert 
Testimony  (2d  Ed.)  ]  164.  and  Jones  on  Ev. 
(Blue  Book),  and  is  stated  by  them  to  prevail 
In  about  20  jurisdictions,  and  opposed  la 
about  13.  Another  exception  as  stated  hy 
some  courts  to  the  general  rule,  and  where 
witnesses  may  give  direct  opinions  as  to  the 
amount  of  damages,  Is  in  cases  where  tba 
witness  had  the  means  of  personal  obseira- 
tion,  but  the  facts  and  circumstances  wfaidi 
lead  his  mind  to  the  conclusion  are  incapable 
of  being  detailed  and  described  so  as  to  ou- 
ble  any  one  but  the  observer  himself  to  form 
an  Intelligent  ccmduslon  from  them.  Bishop 
V.  Readsboro  Mfg.  Chair  Co.,  85  Vt.  141,  81 
Atl.  454,  36  L.  R.  A.  (N.  S.)  1171.  Ann.  Cas. 
1914B,  1163 ;  Kunst  v.  GUj  of  Grafton,'©!  W. 
Va.  20.  67  8.  E.  74,  26  U  B.  A.  (N.  S.)  1201; 
1  Elliott  on  Ev.  I  676. 

[1-3]  Though  we  were  inclined  to  follow 
the  nde  stated  In  the  first  exoepUon,  yet  are 
we  of  the  opinion  that  tt»  case  la  not  with- 
in It,  f(»  the  qnestlw  of  damages  here  was 
not  wholly  dependent  upon  a  qoestlon  of 
value;  that  Is,  thongh  value  as  to  aone 
tilings  was  an  Invortant  factor,  yet  the 
amount  of  damages  was  not  determinable  by 
ascertaining  what  was  the  value  of  the  land 
or  of  the  crops  t>efore  and  after  the  trespass. 
Where  the  destruction  Is  a  permanent  Injury 
to  the  land,  It  may  be  that  damages  may  be 
measured  and  ascertained  by  showing  the 
value  of  the  land  before  and  after  the  de- 
struction. But  no  claim  Is  made  that  any 
permanent  Injury  was  done  to  the  Iftnd.  If 
the  thing  destroyed,  although  It  la  a  part  of 
the  realty,  has  a  value  which  can  be  meas- 
ured and  ascertained  without  reference  tt> 
the  value  of  the  soil  In  which  it  stands,  or 
out  of  which  it  grows,  the  recovery  must  be 
for  the  value  of  the  tiling  destroyed,  and  not 
for  the  difference  In  the  value  of  the  land 
before  and  after  such  destruction.  13  Cyc. 
155.  So,  in  an  action  for  growing  crops,  tiie 
measure  of  damages  is  their  value  at  the 
time  of  their  destruction.  But  in  estimating 
them  the  probable  yield  and  value  of  the 
crop,  had  It  progressed  to  maturity,  may  be 
shown.  And  where  grass  or  meadow  has 
been  eaten,  Injured  or  destroyed,  its  valw 
for  hay  or  grazing  pozposes  may  be  ahom. 
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and,  It  Oie  roots  bare  been  destroyed,  the 
cost  of  reseedlng  and  restoring  the  field  or 
meadow,  and  the  ralne  of  the  loss  of  hoy  or 
pasture  sostalned  In  the  meantime.  13  Cyc 
209. 

Nor  do  we  think  the  case  fftlls  within  the 
other  exception.  Witnesses  could,  as  they 
did,  describe  the  conditions  of  the  crops  and 
grass  before  and  after  the  trespass,  the  de- 
struction or  injury  done,  and  the  cha^^acter 
and  extent  of  It.  Qualified  witnesses  could 
have  expressed  their  opinions  as  to  the  ef- 
fect sheep,  partially  or  wholly  eating  off  and 
tramping  over  growing  wheat  or  rye  or 
timothy  an  inch  or  more  high,  or  clover  six 
Inches  high,  or  pasturing  and  roaming  on  and 
over  the  wild  grass  or  meadow,  had  on  such 
growing  crops,  grass,  and  meadow,  and  what 
the  probable  yield  would  have  been  had  the 
crops  progressed  to  maturity,  and  the  rea- 
sonable value  thereof,  and  of  the  wild  grass 
and  meadow  for  hay  and  pasture.  We  thus 
see  no  difficulty  In  laying  before  the  jury  the 
primary  facts  and  letting  them,  instead  of 
the  witnesses,  flx  the  amount  of  damages, 
■nie  case  of  Padflc  Live  Stock  Co.  v.  Murray, 
45  Or.  103,  76  Paa  1079,  Is  directly  in  point 
supporting  snch  view.  The  case  of  Rose- 
borough  V.  Whlttlngton,  15  Idaho,  100,  96 
Pac  437,  makes  against  it  But  In  the  for- 
mer the  point  was  specifically  noticed  and 
discussed,  while  In  the  latter  it  was  not.  We 
see  no  real  support  to  respoudent's  conten- 
tlons  from  the  cases  noted  In  Baltimore  Belt 
R.  B.  Co.  V.  Sattler,  100  Md.  306,  69  Atl.  654, 
3  Ann.  Cas.  667,  for  nearly  all  of  them  re- 
late to  damages  In  condemnation  proceedings 
and  are  from  jurisdictions  where  in  such 
cases  witnesses  may  directly  testify  to  the 
amount  of  damages  or  where  the  question  of 
damage  was  wholly  dependent  upon  a  ques- 
tion of  value.  And  to  that  effect  are  most  of 
the  cases  cited  by  the  respondent. 

[4]  We  thus  are  of  the  opinion  that  the 
court  erred  in  the  rulings.  The  vice  of  such 
questions  Is  not  only  to  permit  the  witness  to 
invade  the  province  of  the  Jury,  but  also  that 
be,  in  answering  them,  may  adopt  a  rule,  or 
consider  an  element  of  damage  beyond  the 
l^al  measure,  Just  as  did  the  plaintiff  when 
he  answered  that  he,  in  proving  up  his  home- 
stead, wanted  his  land  in  the  best  possible 
condition  for  the  inspection  and  examination 
of  the  government  agent ;  an  element  certaln- 
l7  not  of  general  damage,  and,  If  at  all  prop- 
er, required  an  all^atlon  of  special  damage 
of  which  there  was  none.  We  do  not  take 
kindly  to  the  vlewa  expressed  by  some  courts 
that.  If  the  witness,  In  fixing  the  amount  of 
damage  to  wadi  case,  adopts  or  considers  an 
element  beyond  the  legal  measure,  t2ie  matter 
may  be  taken  care  of  on  cro8&«camination. 
The  competency  of  direct  teatlmony  should 
not  be  made  to  depend  iqton  the  ability  or 
skill  of  the  eross-examlner  to  weed  out  the 
Improper  from  the  proper  dements  consider- 


ed by  the  witness.  It  Is  weight,  bnt  not  com- 
petency, of  evidence  which  may  thos  be 

tested. 

[5]  It  Is  also  urged  upon  us  that  the  jury, 
by  the  amount  of  verdict  rendered,  were  not 
"overlnfluenced"  by  the  expressed  opinions  of 
the  witnesses  as  to  the  amount  of  damages, 
and,  since  the  verdict  la  well  supported  by 
evidence,  the  judgment  should  be  affirmed. 
Such  an  argument  but  leads  to  this:  A  trial 
de  novo  by  us  on  the  record  and  our  conclu- 
sion that  on  the  evidence  a  verdict  of  $1S0 
Is  about  the  right  thing.  Finding  that  a  ver- 
dict is  sufficiently  or  even  well  supported  by 
evidence  does  not  cure  all  the  mischief 
wrought  by  a  mistrial  in  which  the  verdict 
was  rendered.  Were  that  so,  then  aU  errone- 
ous rulings  and  defects  on  a  mistrial  should 
be  disregarded,  If  the  verdict  rendered  is  auf- 
flclently  or  well  supported  by  evidence.  liien 
as  to  the  amount  of  damages  we  have  noth- 
ing except  the  expressed  opinions  of  the  wit- 
nesses, nothing  as  to  the  probable  yield  of 
the  crops  had  they  progressed  to  maturity, 
and  nothing  as  to  the  value  of  them,  nor  as 
to  the  value  of  the  pasture  and  meadow  for 
bay  or  grazing  purposes;  if  the  roots  of 
the  clover,  timothy,  and  grass  were  destroy- 
ed, nothing  as  to  the  cost  of  reseedlng  and 
restoring  them ;  and.  If  the  meadow  or  oth- 
er lands  were  injured  by  the  sheep  roaming 
and  tramping  over  them,  nothing  as  to  the 
cost  of  restoring  those.  In  the  rendition  of 
their  verdict  the  jury  may  have  considered 
only  these  elements  and  others  proper  to  be 
considered ;  and  they  might,  as  the  witness- 
es In  fixing  the  damages  might,  have  consid- 
ered elements  wholly  beyond  the  legal  meas- 
ure, and  thus  held  the  defendant  liable  for 
something  which  the  law  does  not,  or  the 
verdict  may  be  a  compromise  Influenced  by 
a  wrong  rule  of  value  or  measure  of  liability. 
Thus  to  affirm  the  judgment  but  means  that 
we  shall  say.  not  that  the  amount  of  verdict 
rendered  was  the  only  reasonable  and  per- 
missible verdict,  but  was  the  proper  amount 
which  la  our  judgment  on*  the  evidence  ought 
to  have  been  rendered.  We  are  not  snch  tri- 
ers of  fact. 

Therefore  let  the  Judgment  be  reversed, 
and  the  case  remanded  for  a  new  trial,  with 
costs  to  the  appellant 

FRICK  and  McCARTY.  JJ.,  concur. 


{«  Utah,  <6S) 

WELSH.  DRISCOLL  ft  BUOK  et  aU  T.  BUOK 
et  al.   (No.  2914.) 

(Supreme  Court  of  Utah.    Nov.  24,  1916.) 

1.  MoBTOAOES  ^=936  —  Absolute  Deed  as 
Moktqaqb—Dbclaeation  of  Teust— Pabol 
Evidence. 

While  it  may  be  shown  by  parol  that  an  ab- 
solute conveyance  was  not  intended  to  convey  an 
indefensible  title,  but  that  a  mortgage  was  in- 
tended to  secure  an  existing  or  coatemplated  in- 
debtedness, where,  long  after  deeds  absolute  la 
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form  were  eiecoted,  the  grantee  made  a  written 
declaration  of  a  naked  trust  for  the  bcneSt  of 
the  grantor  and  his  heirs,  it  must  be  assumed 
that  that  was  the  real  intentloa  of  the  parties, 
and  the  grantee  will  bold  title  in  trust  to  the 
use  of  the  crantor  or  his  burs,^  and  it  cannot 
be  presumed  that  a  mortgage  was  intended. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  SS  95,  96 ;  Dec.  Dig.  <^3Q.] 

2.  Teusts  'e=>43(2)  —  Faboi.  Evidehce  to 
Vakt. 

If  a  declaration  of  trust  in  general  terms  in 
writing  may  be  added  to  or  varied  by  parol  evi- 
dence, it  should  be  permitted  only  upon  the  pro- 
duction of  strong,  clear,  and  convincing  proof 
by  the  party  who  asserts  that,  although  the  dec- 
laration is  couched  in  general  terms,  yet  it  was 
intended  for  a  specific  purpose,  which  is  not  men- 
tioned. 

[Ed.  Note.— For  other  eases,  see  Trusts,  Gent 
Dig.  11  63,  64;  Dec.  Dig.  «=»43(2).] 

8.  Dismissal  and  Nonsott  «=»75— Scope  of 
Belief— Claims  against  Estate  or  Dbcb- 

DENT— PBOBATE  CoDBT. 

As  claims  against  a  decedent's  estate  may 
not  be  establisbed  in  a  court  of  equity,  but  must 
be  presented  In  the  probate  court,  when  it  was 
found  that  deeds  were  not  given  by  a  decedent  to 
secure  an  indebtedness,  and  hence  were  not  mort- 
gages, the  court  properly  dismissed  the  complaint 
without  prejudice,  without  passing  upoa  the 
claim  asserted. 

[Ed.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent.Dig.  {  1G9;  DecDig.  "8=75.1 

4.  MoBTQAGEa  «=>008%  —  Absolute  Deed  as 
MOBTOAGB  —  ACTION  —  AWSWEB  —  AFFIRMA- 
TIVE Ubuet. 
In  an  action  to  have  deeds  declared  mort- 
gages, while  defendants  did  not  set  up  the  facts 
upon  which  they  based  their  prayer  for  affirma- 
tive relief  in  the  form  of  counterclaim  or  cross- 
demand,  but  stated  the  necessary  facts  in  their 
answer  and  prayed  that  title  be  quieted  in  them, 
and  the  findings  of  fact  are  sufficient  to  authorize 
such  relief,  the  court  erred  in  not  entcriug  a  con- 
tusion of  law  that  defendants  were  entitled  to 
the  affirmative  relief,  and  in  not  aktering  a  de- 
cree in  accordance  therewith. 

[Ed.  Note^For  other  cases,  see  Mortgages, 
Cent.  Dig.  1  1S15;  Dec.  Dig.  ^608%.] 

Appeal  from  District  Court.  Wasatch 
County ;  A.  B.  Morgan,  Judge. 

Suit  by  Welsh,  DriscoU  &  Buck,  a  cor- 
poratlon,  and  another  against  William  J. 
Buck,  as  executor  of  the  last  wiU  of  W.  J. 
Wilson,  deceased,  and  another  to  have  cer- 
tain deeds  declared  mortgages,  in  which  de- 
fendants answered,  prayltag  affirmative  re- 
lief quieting  title.  From  a  Judgment  dismiss- 
ing the  complaint  and  denying  affirmative 
relief  to  defendants,  plaintiffs  appeal,  and 
defendants  cross-appeal.  Judgment  against 
plaintiffs,  dismissing  the  complaint,  affirmed, 
but  case  remandod,  with  directions  to  modify 
and  enter  a  decree  in  accordance  with  de- 
fendants' prayer  for  afiirmatlTe  relief. 

W.  L  Snyder,  of  Salt  Lake  Clt7.  for  appel- 
lants. Evaas,  Evans  &  Folland  and  Wal- 
ton &  Walton,  all  of  Salt  Lake  City,  for  re- 
spondents and  cross-appellants. 

FRICK,  J.  The  plaintiffs,  Welsh,  DriscoU 
&  Buck,  a  corporation,  and  Henry  Welsh, 
brought  this  action  In  equity  In  the  district 


court  of  Wasatch  county  against  Wte.  J. 
Buck,  as  executor  of  the  last  wUl  of  one 
W.  J.  Wilson,  deceased,  and  against  Medora 
Wilson  MoUne,  who,  at  and  prior  to  the 
death  of  said  Wilson,  was  his  wife.  The 
plaintiffs  sought  to  recover  and  prayed  judg> 
ment  for  the  sum  of  $8,983.00.  which,  it 
was  alleged,  said  Wilson  owed  said  corpora- 
tion. They  also  prayed  judgment  that  the 
court  declare  certain  deeds  executed  by  said 
deceased,  during  bis  lifetime,  and  one  exe- 
cuted by  both  said  deceased  and  his  wife 
to  the  plaintiff,  Henry  Welsh,  to  be 
mortgages,  notwithstanding  that  the  same 
purported  to  be  ab.solnte  deeds  of  con- 
veyance- of  the  Interests  of  said  Wilson  in 
certain  groups  of  minlijg  claims,  all  of  which 
are  fully  described  in  the  complaint,  and  to 
foreclose  said  deeds  as  mortgages  and  to 
subject  the  interests  so  deeded  by  said  Wil- 
sons to  the  payment  of  the  Indebtedness  al- 
leged to  be  due  to  said  corporation,  and  for 
general  relief.  The  defendants,  tn  their  an* 
swer,  admitted  the  ownership  by  the  de- 
ceased of  the  alleged  interests  in  said  groups 
of  mining  claims,  admitted  the  execution  of 
the  deeds  set  forth  in  the  complaint,  but 
averred  that  the  same  were  not  Intended  as 
moi'tgaiies,  and  that  they  were  not  Intended 
nor  given  as  security  for  the  indebtedne^ 
set  forth  In  the  complaint,  or  for  any  in- 
debtedness, and  further  averred  that  the 
title  of  the  deceased  to  the  Interests  in  said 
mining  claims  were  thereby  conveyed  to  the 
plaintiff  Henry  Welsh  tn  trust  merely;  that 
he,  as  the  grantee  In  said  deeds,  held  all 
of  the  Interests  conveyed  by  said  deeil.s  In 
trust  for  the  use  and  benefit  of  the  estat* 
of  said  Wilson,  deceased.  The  answer  aldo 
admitted  that  said  Wilson  was  lndel>ted  to 
said  corporation  In  some  amount,  but  denied 
that  such  Indebtedness  amounted  to  the  sum 
claimed  by  plaintiffs,  and  averred  that  the 
amount  thereof  was  imlinown  to  the  defend- 
ants. The  defendants  further  averred  that: 
"They  are  the  owners  of  the  full  equitable  title 
In  and  to  the  undivided  interests  in  the  daima 
described  in  plaintiffs*  complaint.  *  •  •  that 
the  plaintiffs  wrongfully  and  unjustly  claim  tide 
and  interests  therein  adverse  to  these  defendants, 
which  claims  are  wholly  without  right,  and  that 
as  to  all  said  interests,  as  hereinabove  allegwl, 
the  said  plaintiffs  held  the  legal  title  thereto  in 
trust  for  these  defendants,  and  not  otherwise, 
and  said  trusts  have  never  been  repudiated  by 
said  plaintiffs,  or  either  of  them,  or  disavowed 
by  them,  prior  to  the  bringing  of  this  action." 

The  defendants  prayed  Judgment  that  the 
complaint  be  dismissed,  and  tbat  the  defend- 
ants have  judgment,  quieting  the  title  to 
said  Interests  in  said  mintns  claims,  and 
that  plaintiffs  be  required  to  convey  the 
legal  title  thereto  to  the  defendants,  and  for 
general  relief.  Upon  substantially  the  fore> 
going  Issues  the  district  court  foond  that 
the  deceased  Wilson  was  the  owner  of  the 
Interests  alleged  In  the  several  groups  of 
mining  claims;  that  the  deeds  con\>eylng 
said  Interests  were  not  intended  as,  and  w«r» 
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not,  mortgages,  and  that  the  same  were  not 
given  nor  Intended  as  security  for  the  in- 
debtedness alleged  In  the  complaint,  or  for 
any  indebtedness;  that  "said  Henry  Welsh 
in  respect  of  all  of  said  conveyances  was 
and  la  a  mere  trustee,  holding  the  legal  title 
BO  conveyed  as  trustee  of  the  said  W.  J. 
Wilson  and  bis  estate."  As  conclusions  of 
law  the  conrt  found  that  "there  is  no  equity 
In  plaintiffs'  amended  complaint :"  that 
said  deeds  are  not  mortgages,  and  plaintiffs 
arc  not  entitled  to  foreclose  the  same  as 
mortgages;  that  "said  Henry  Welsh  holds 
the  title  to  the  said  real  estate  so  conveyed 
to  him  in  trust  merely  to  the  use  of  the 
defendant  Medoril  Wilson  Moliue  and  the 
estate  of  W.  J.  Wilson ;"  that  the  defendants 
are  entitled  to  a  Judgment,  "dismissing  this 
action  upon  tbe  merits."  Judgment  dismiss- 
ing the  action  was  accordingly  entered. 
Tbe  plaintiffs  appeal  from  tbe  Judgment,  and 
the  defendants  also  prosecute  a  cross-ap- 
peal, and  allege  error  upon  the  ground  that 
the  court  did  not  give  tbem  the  affirmative 
relief  prayed  for  In  the  answer. 

PlalntlfTs'  counsel,  in  bis  brief,  states  bis 
contentions  in  tbe  following  words: 

"Tbe  bone  of  contention  in  this  case  may  titere- 
fore,  be  virtually  resolved  into  the  single  propo- 
sition 88'  to  whether  tbeee  deeds,  taken  as  a 
whole,  were  intended  by  tbe  parties  to  be  a  mort- 
gage securinK  the  indebtedness  of  and  advance- 
ments to  Wilson,  or  whether,  as  claimed  by  the 
respondents,  there  was  a  mere  naked  trust,  and 
absolutely  no  lecurity  for  these  large  sums  of 
indebtedness  chained  to  the  deceased." 

Counsel  then  proceeds  to  a  very  Interesting 
and  exhaustive  discussion  and  review  of  the 
authorities  upon  the  question  of  when  a 
conveyance,  although  absolute  in  form,  will, 
nevertheless,  as  between  grantor  and  gran- 
tee, be  declared  to  be  a  mortgage  and  treat- 
ed as  such.  Among  the  numerous  other  cas- 
es cited  and  relied  on  by  counsel  tbe  case 
of  Duerden  t.  Solomon,  33  Utah,  468  and  4T7, 
94  Pac.  978,  980,  is  cited.  In  that  case  (33 
Utah,  page  472,  94  Pac.  page  979)  the  doc- 
trine Is  stated  in  tbe  following  language: 

"It  is  not  contended  that  it  was  incompetent 
to  Bhow  the  real  object  of  the  deed  by  evidence 
alionde  the  Instroment  It  is  conceded  that  in 
cases  Bach  as  this  courts  of  equity  will  look  be- 
yond the  terms  of  the  instrument  to  the  real 
transaction,  and,  when  that  is  shown  to  be  one 
of  security  and  not  of  sale,  they  will  give  effect 
to  the  actual  contract  of  the  parties,  and  that 
the  rule  which  excludes  parol  evidence  to  contra- 
dict or  vary  written  instruments  does  not  for- 
bid an  inqniry  into  tbe  object  of  the  parties  in 
executing  and  receiving  tbe  instrument  The 
contention  made  Is  that  a  presumption  arises 
that  tbe  instroment  is  what  it  purports  on  its 
face  to  be,  an  absolute  conveyance  of  the  land; 
that  to  overcome  thin  presumption  and  to  oetab- 
lish  its  character  as  a  mortgage  the  evidence 
must  be  dear  and  convincing;  and  that  the  evi- 
dence was  not  BUfficient  to  overcome  this  pre- 
sumption, especiall;  in  that  tbe  evidence  did  not 
sufficiently  show  that  any  indebtedness  existed 
between  the  plaintiff  and  the  defendant.  Wheth- 
er the  Instrnment  should  be  treated  as  a  deed  or 
mortgage  of  course  depends  upon  tbe  facts  and 
circumstances  of  the  transaction,  the  object  and 
pmpose  for  which  it  was  given  and  received,  and 


whether  it  was  given  as  security  or  for  a  bar- 
gain and  sale  of  the  land." 

[1]  Counsel  concedes  that  the  doctrine  la 
there  correctly  stated  and  applied.  The  case 
at  bar,  for  reasons  presently  to  be  stated,  la, 
however,  clearly  dlstii^niiahable  from  the 
case  of  Duerdon  v.  Solomon,  supra,  and  tbe 
numerous  other  cases  dted  by  counsel  to 
which  it  is  not  necessary  to  more  spedfically 
refer  here.  In  the  ease  at  bar  both  parties, 
that  is.  both  the  grantee  in  the  deeds  and 
those  who  were  In  privity  with  tbe  grantor 
therein,  claim  that  althongh  the  conveyances 
are  absolute  In  fonn,  they  nevertheless  were 
not  Intended  to,  and  did  not,  convey  an  ab- 
solute and  Indeftosible  titl&  The  grantee, 
however,  claims  tiiat  they  were  intended  as 
mortgages,  that  Is,  as  conveyances  given  to 
secure  certain  Indebtedness,  while  the  rep- 
resentative of  the  deceased  and  Us  beirs  con- 
tend that  th^  were  given  as  mere  naked 
trusts,  and  that  the  grantee,  Mr.  Wdsh, 
merely  held  the  title  In  trust  for  the  deceas- 
ed, the  grantor,  and,  after  bis  death,  for  his 
estate  and  bla  heirs.  If  there  was  no  other 
evidence  except  tbe  deeds  tbemselTea,  there 
would  be  greater  ttace  to  plaintiffs'  conten- 
tion that  tbe  Indicia  which  are  ordinarily 
held  essential  to  constitute  a  deed  absolute 
in  form  a  mortgage  are  all  present  In  this 
case.  There  is,  however,  also  present  other 
evidence,  which,  in  our  Judgment,  distin- 
guishes and  controls  this  case.  The  evidence 
is  undisputed  that  after  all  of  the  deeds  were 
given  a  declaration  of  trust  In  writing  was 
made  between  the  grantor  and  the  grantee 
In  the  deeds,  that  Is,  between  the  deceased 
and  Mr.  Welsh.  That  was  alone  sufficient 
to  prevent  the  plaintiff  Welsh  from  claim- 
ing an  Indefeasible  tltie  to  the  interests  con- 
veyed In  the  deeds.  It  does  not  follow,  how- 
ever, that  the  declaration  of  trust  constituted 
the  deeds  mortgages.  Indeed,  tbe  language 
of  the  declaration  of  trust  is  general,  and, 
giving  it  its  natural,  ordinarily,  and  generally 
accepted  meaning,  It  would  make  the  grantee 
a  mere  naked  trustee  for  the  grantor  or  his 
heirs.  Plaintiffs  contend,  however,  that  al- 
though the  declaration  of  trust  la  general, 
that  Is,  that  the  language  of  the  parties  Im- 
ports a  mere  naked  trust.  In  view  of  the  facta 
and  circumstances,  It  was,  nevertheless,  in- 
tended by  the  parties  thereto  that  tbe  deeds 
are  to  be  deemed  mortgages,  and  that  tbe 
Interests  conveyed  should  be  held  as  security 
for  certain  debts  or  obligations  of  tbe  de- 
ceased. No  doubt  as  between  a  grantor  and 
bis  grantee,  In  the  absence  of  any  written 
evidence  to  tbe  contrary,  the  real  transaction 
may  always  be  shown  by  parol,  and  a  deed 
absolute  In  form,  in  case  of  an  existing  or 
contemplated  Indebtedness,  may,  nevertheless, 
be  shown  to  have  been  intended  as  a  mort- 
gage or  security  for  the  debt,  and  not  as  an 
absolute  conveyance.  In  other  words,  It 
may  be  shown  by  parol  that  It  was  not  in- 
tended to  conr«y  an  indefeasible  titl^  but 
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that  the  title  was  held  for  security  merely. 
Id  this  case,  however,  the  grantor  and  the 
graatee  made  a  declaratioa  of  trust  In  writ- 
ing long  after  the  deeds  in  question  were 
given.  By  that  declaration  the  intention  of 
the  parties  was  clearly  Indicated,  and  at  the 
same  time  swept  away,  or  left  no  room  for,  a 
presumption  tiiat  the  conveyances  were  in- 
tended, either  as  mortgages  or  as  absolute 
conveyances  of  the  title.  Had  the  parties 
then  Intended  to  have  the  deeds  stand  as 
security  for  the  deceased's  debts,  It  was 
quite  as  easy  to  have  indicated  that  intention 
In  a  few  words  as  It  was  to  declare  the  same 
naked  trusts,  as  was  done.  Having  thus 
mode  an  unconditional  declaration  of  trust, 
It  must  be  assumed  that  that  was  the  real 
Intention  of  the  parties.  Had  the  parties  to 
the  deeds  remained  silent  after  their  execu- 
ti<m,  then  there  would  be  more  force  to  plain- 
tiff's contention ;  but,  in  view  that  they  indi- 
cated in  writing  what  the  raiglnal  purpose 
of  the  deeds  was,  the  force  of  plaintiffs'  con- 
tention Is  thereby  destroyed. 

[2]  Assuming,  wltliout  deciding,  that  in 
case  of  i|  written  declaration  of  trust  In 
which  the  purpose  of  the  trust,  if  tbexe  be 
one  other  than  tlie  general  terms  of  the 
dedaratlcai  implies,  was  not  stated,  the 
grantee  may,  nevertheless,  by  parol  evidence, 
show  that  the  trust,  although  general  in 
terms,  was,  nevertheless,  Intended  for  a  spe- 
cific purpose,  yet  the  evidence  produced  by 
the  plaintiffs  in  this  case,  In  our  Judgment, 
Is  insufficient  to  establish  sudi  a  purpose. 
To  say  the  least,  if  a  declaration  of  trust  In 
writing,  such  as  we  have  here,  may  be  added 
to  or  varied  by  parol  evidence  {a  question 
not  presented,  and  hence  not  decided),  It 
should  be  permitted  only  upon  the  production 
of  strong,  clear,  and  convincing  proof  by  the 
party  who  asserts  that,  although  the  declara- 
tion is  couched  in  general  terms^  yet  it  was 
Intended  for  a  speciflc  purpose,  which  is  not 
mentioned.  Without  pausing  to  set  forth  the 
evidence,  or  even  to  state  It  in  substance,  it 
must  suffice  to  say  that.  In  our  Judgment, 
the  plaintiffs  have  failed  to  produce  evidence 
of  that  character,  and  hence  a  finding  in  their 
favor,  if  the  court  bad  so  found,  would  not 
be  supported  by  the  evidence. 

[3]  That  disposes  of  plaintiffs*  claims  so 
far  as  a  court  of  equity  Is  concerned.  Plain- 
tiffs may  not  have  recourse  to  a  court  of 
equity  for  the  purpose  of  establishing  their 
claims  against  the  decedent's  estate.  To  do 
that  they  must  go  Into  the  probate  court. 
Our  probate  courts  are  created  for  that  pur- 
pose; and  in  view  that  we  are  forced  to 
hold  against  plaintiffs'  contentim  that  the 
deeds  in  question  were  Intended  as  mort- 
gages, there  remains  nothing  for  us  to  do 
ezcei^  to  dismiss  the  complaint,  without  prej- 
udice, howeTer,  to  i^alntlffs*  rli^t  to  estab- 


lish their  claim  in  a  probate  court,  and,  when 
so  established,  to  subject  the  property  of  the 
estate  to  the  payment  of  such  i'i<*inMT-  We 
express  no  opinion  concerning  the  merits  or 
demerits  of  plaintiffs'  claims,  nor  upon  their 
legal  rights  to  establish  the  same  according 
to  law.  All  we  now  hold  Is  that  the  distri<5t 
court  did  not  err  In  finding  that  the  deeds 
in  question  were  not  shown  to  be  mortgages, 
as  contended  by  plaintiffs,  and  that  there- 
fore it  did  not  err  In  entering  Jodgmoit 
against  the  plaintiffs,  dlnnisslng  their  com- 
plaint 

[4]  This  brings  us  to  the  defendants*  cross- 
appeal.  While  the  defendants  did  not  set  up 
the  facts  upon  which  they  based  their  prayer 
for  affirmative  relief  in  the  form  of  a  counter- 
claim or  cross-demand,  yet  they  stated  the 
necessary  facts  in  their  answer,  and  prayed 
that  the  title  to  the  interests  in  the  several 
groups  of  mining  claims  h^d  by  the  deceased 
at  the  time  of  his  death  be  quieted  In  the 
defendants.  Moreover,  the  evidence  and  Uie 
court's  findings  of  fact  are  sufficient  to  au- 
thorize such  relief.  Why  then  should  the 
defendants  be  drlvoi  to  another  action  7  If 
they  brought  such  an  action,  all  they  would 
be  required  to  do  would  be  to  allege  and 
prove  the  finding  and  conclusions  entered  in 
this  case.  t7p<ni  that  evidence  they  would  be 
entitled  to  a  conclusion  of  law  and  decree 
quieting  their  tltle^  Why  then  refuse  them 
relief  In  this  action?  Nor  does  such  a  de- 
cree, if  entered.  In  any  way  hamper  or  In- 
terfere with  plaintiffs^  rights  in  estaMisUns 
and  enforcing  their  Just  claims  in  the  probate 
court  The  title  of  the  mining  lilalnis  would 
not  be  quieted  in  the  defendants  so  as  to 
prevent  recourse  against  such  claims  for 
the  debts  of  the  deceased,  when  such  debts 
are  once  legally  established  in  the  proper 
probate  court  We  are  of  the  opinion,  there- 
fore, that  the  district  court  erred  in  not  en- 
tering a  conclusion  of  law  that  the  defoid- 
ants  are  entitled  to  the  affirmative  relief 
prayed  for  by  them,  and  In  not  entering  a 
decree  in  accordance  therewith. 

For  the  reasons  stated,  the  Judgmoit 
against  the  plaintiffs,  dismissing  the  com- 
plaint, is  affirmed.  The  cause  is,  however, 
remanded  to  the  district  court  of  Wasatch 
county,  with  directions  to  modify  Its  conclu- 
sions of  law  and  to  enter  a  conclusion  of  law 
that  the  defendants  are  entitled  to  the  af- 
firmative relief  prayed  for  in  their  answer, 
and  that  the  court  enter  a  decree  upon  such 
a  conclusicHi,  quieting  the  title  to  the  inter- 
ests In  the  mining  claims,  described  in  ttie 
complaint  and  In  the  court's  findings,  in  the 
defendants  in  accordance  with  the  prayer  of 
the  answer ;  defendants  to  recover  costs  <m 
this  appeal. 

8TBAUP,  a  J.,  and  McCABTT.  3^  concur. 
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STEPHENS  RANCH  &  LIVE  STOCK  CO. 
V.  UNION  PAG.  R.  CO.    (No.  2849.) 

(Supreme  0>urt  of  Utah.    Nov.  21,  1916.) 

1.  Watebs  and  Watbe  Coubseb  «=>152(i0)— 

DiTEBBION  OF  STBEAMrf—Fl-OODIHO  LAN  DA. 
Though  defendant  by  erecting  a  dam  and 
malntaimng  it  for  over  30  years  may  have  ac- 
quired a  prescriptive  right  to  divert  the  flood 
waters  of  the  stream,  be  is  not  entitled  to  a  di- 
rected verdict  in  an  action  by_  lower  owsera 
for  damages  caused  by  the  diveraion,  where  there 
is  evidence  that  the  origliifu  dam  was  raised  and 
diversion  increased. 

fEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  1  156;  Dec.  Dig. 
^152(10).] 

2.  Watebs  and  Wateb  CJoubseb  «=>145— Di- 

VEBSXON  OF.  ijTBEAUB— PbOBPECTIVE  RIQBTH. 

After  the  dominant  owner  has  acquired  a 
prescriptive  right  to  divert  water  of  a  stream  by 
erection  and  maintenance  of  a  dam,  be  cannot 
further  injure  the  servient  estate  by  increasing 
the  height  of  the  dam  and  the  tUversion  of  the 
water  onto  plaintiiC's  lands. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Coarses,  Gent  IHg.  |  20;  Dee.  Dig. 
♦=145,] 

3.  Appeal  and  Ebbob  «s>1002— Scopi—Con- 
FLioTiNa  Evidence. 

'Hhe  finding  of  the  jury  on  a  direct  conflict 
in  the  evidence  is  conclusive  oo  the  couit  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.      3935-3937 ;  Dec  Dig. 
1002.] 

4.  Appeal  and  Ebbob  «=»232(2)  —  Scope  — 
Pbesebvation  of  Exception— Genebal  Ex- 
ceptions. 

The  objectioQ  that  testimony  is  incompetent, 
irrelevant,  and  immaterial  does  not  save  the 
<A>jection  that  the  witnesses  were  not  properly 
^[ualified  to  testify. 

TEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Die.  «  1430.  1431 :  Dec.  Dig. 
^232(2);  Trial,  Cent  EHg.  S  213.] 

&  Damages  «s>130(1)— ExoEsavK  Daicagbs— 
Evidence. 

The  mere  fact  that  Hie  jury  allowed  a  ver- 
dict in  excess  of  the  amount  warranted  by  the 
evidoice  does  not  alone  warrant  the  infer- 
ence that  the  verdict  was  based  on  passion  and 
prejudice  unless  the  amount  is  so  grossly  ezces* 
sive  that'  It  sho<^  the  ordinary  man's  sense  of 
justice. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  357,  363,  364,  366,  370 ;  Dec  Dig. 

«=>i3oa).3 

Appeal  from  District  Court,  Summit  Coun- 
ty ;  Gea  O.  Armstrong,  Judge. 

Action  by  the  St-ephens  Ranch  A  Live  Stock 
Company  against  the  Union  Pacific  Railroad 
Company.  Judgment  for  plalntifC,  and  de- 
fendant aKKals.  Affirmed. 

Geoise  H.  Smith,  J.  Y.  I^rie,  B.  S.  Grow, 
and  A.  B.  Bobertstm,  all  of  Salt  Lake  Oity, 
for  appellant.  EiTans,  Evans  &  Finland,  ct 
Salt  Lake  01t7,  and  P.  H.  Neeley.  of  Coal- 
■TUie,  for  Te^MOdent. 

FRIOE,  J.  The  plaintiff,  a  corporation, 
bnni^t  this  action  against  fbo  defendant  to 
veoover  damages  to  growing  crops  and  to  its 
lands  which,  It  is  alleged  in  the  complaint, 
were  caused  by  the  defendant  in  constructing 


certain  dams  acr(»s  a  natural  water  course, 
and  thereby  causing  the  annual  flood  waters 
flowing  therein  to  be  diverted  through  an  ar- 
tiflcial  ditch  and  cast  upon  plaintiff's  lands. 

The  complaint  originally  contained  three 
causes  of  action.  The  flrst  one,  however,  was 
dismissed  at  the  time  of  trial,  and  therefore 
is  out  of  the  case.  In  the  second  cause  of  ac- 
tion plaintiff,  in  substance,  alleged  that  It 
was  the  owner  and  In  possession  of  certain 
lands  in  Summit  county,  which  were  fully 
described,  and  which,  it  is  alleged,  are  lo- 
cated along  the  Weber  river  and  adjacent  to 
the  line  of  railroad  owned  and  operated  by 
the  defendant;  that  Anderton  creek  is  a  nat- 
ural water  course  having  Its  source  in  the 
mountains  lying  north  and  east  of  the  lands 
in  question ;  that  said  Anderton  creek,  in  Its 
natural  course,  would  carry  the  annual  flood 
waters  accumulating  therein  Into  the  Weber 
river  and  away  from  plaintiff's  lands;  that 
in  the  year  1909  the  defendant  "wrongfully 
and  in  violation  of  plaintiff's  rights  con- 
structed a  dam  across  the  channel  of  the 
said  Anderton  creek  at  a  point  above  the 
plaintiff's  premises,  •  •  •  by  reason  of 
which  the  said  waters  of  the  said  creek  were 
diverred  from  their  natural  channel" ;  that 
the  defendant.  Immediately  above  said  dam 
and  COTinectIng  with  said  creek,  had  also  con- 
structed an  artifldal  channel  or  ditch  "In 
such  a  way  as  to  cause  all  the  waters  of  said 
Anderton  creek  to  flow  over  and  upon  plaln- 
tifTs  premises,"  and  that  said  water  carried 
and  deposited  large  quantities  of  earth,  grav- 
el, sand,  and  debris  upon  plaintiff's  lands; 
that  in  the  year  1013  the  defendant  con- 
structed another  dam  or  dike  across  said 
creek  which  caused  the  natural  flood  waters 
thereof  to  flow  through  the  artifldal  chan- 
nel or  ditch  aforesaid  npon  and  over  plain- 
tiffs lands  and  to  deposit  thereon  lai^e 
quantities  of  gravel,  sand,  and  debris  which 
obliterated  and  destroyed  plaintiffs  Irrigat- 
ing ditches  and  Injured  plaintiff's  fences  and 
caused  permanent  Injury  to  Its  lands  to  Its 
damage  In  the  sum  of  $2,000.  In  the, third 
cause  of  action  the  allegations  respecting  the 
natural  water  course,  the  construction  of  the 
dams  and  the  artifldal  channel  or  ditch,  and 
the  casting  of  the  water  by  means  of  said 
dams  and  dltdi  npon  plaintiff's  said  lands, 
and  that  said  waters  damaged  and  destroyed 
plalntllTa  growing  crops  In  1910.  and  In  the 
subseQuent  years  and  obliterated  its  Irrlgat' 
ing  ditches,  etc  were  reiterated,  and  dam- 
ages in  the  sum  of  $4,000  were  <dalmed  In 
said  third  canae  of  actlcm.  The  oimplalnt  also 
contained  allegations  to  the  effect  that  the 
cmdltlons  and  snrroondlngs  were  such  that 
the  defenduit  well  knew  that  the  d(^ng  of 
the  things  c<»nplalned  of  would  result  In  In- 
Jury  and  damage  to  the  idaintUC'a  lands* 
growing  crops,  etc 

The  defendant  filed  an  answer  In  whidi  it 
denied  that  It  wrongfully  did  the  things 
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complained  of;  denied  that  plaintiff  was 
damaged  by  reason  of  Its  acts,  ot  at  all ;  de- 
nied tbat  It  wrongCully  diverted  the  waters 
from  the  Anderton  creek,  which  It  admitted 
was  a  natural  water  course  as  alleged  in  the 
complaint  The  defendant,  in  substance,  far- 
ther averred  that  It  had  acquired  a  prescrip- 
tive right  or  easement  to  divert  the  waters 
from  Anderton  creek  by  means  of  the  dams 
and  the  artificial  channel  or  ditch  mentioned 
In  the  complaint,  and  also  averred  that  the 
dams  and  ditch  were  constructed  npon  lands 
originally  owned  by  the  defendant;  that  the 
lands  ot  plaintiff  He  below  said  ditch,  and 
that  the  plaintiff  acquired  all  of  Its  lands 
Imig  after  the  original  dam  was  placed  in 
the  creek,  which  was  placed  therein  in  the 
year  1870;  that  the  dams  constructed  In  1909 
and  1913  were  not  new  dams,  hut  in  fact 
constituted  no  more  than  a  reconstructlrai  of 
the  old  original  dam  which  had  been  prac- 
tically washed  ont  and  had  become  useless; 
that  plaintiff's  lands  were  snrlent  and  sub- 
ject to  defendant's  easement  or  prescriptive 
right;  that  the  injury  and  damage  com- 
plained of  were  caused  by  unuaua!  and  un- 
precedented cloud-bursts  over  which  the  de- 
fenduDt  had  no  control,  and  hence  was  an 
act  of  God. 

At  the  trial  the  defendant  admitted  In 
open  court  that  the  plaintiff  Is,  and  during  all 
of  the  times  mentioned  In  the  complaint  was, 
the  owner  of  the  lands  In  question,  except 
that  portion  thereof  covered  by  its  right  of 
way. 

The  following  roufi^  sketch  or  plat  will  aid 
the  reader  to  a  better  understanding  of  the 
situation: 


rt.w.  A. 

13 
•  D  t 


The  northwest  quarter  of  section  33,  mark- 
ed "A"  on  the  plat,  in  the  year  1870,  and  for 
some  time  thereafter,  was  owned  by  the  de- 
fendant, and  Is  now  owned  by  a  Mrs.  An- 
derton, except  a  small  strip  off  the  west  end. 
The  northeast  quarter  of  section  32,  lying  to 
the  west  of  section  33,  Is  owned  by  the  plain- 
tiff. iDCludlng  the  small  strip  off  section  33 
aforesaid.  Anderton  creek,  marked  "Creek" 
on  the  plat,  is  the  natural  water  course  men- 
tioned In  the  pleadings.  Its  source  Is  to  the 


northeast  in  the  mountains,  and  It  flows 
southwesterly,  and  If  its  waters  are  not  di- 
verted It  will  empty  th^  into  the  Weber 
river  as  indicated  on  the  plat  Weber  river 
flows  in  a  westerly  direction.  The  strip 
marked  "R.  B.**  oonstltates  the  defendant's 
right  of  way.  The  channel  marked  "Ditch" 
on  tlie  plat  is  the  artifldol  channel  or  dltdi 
constructed  by  the  defendant  In  1870  when 
it  constructed  Uie  railroad.  The  dam  and 
ditdi  were  constructed  to  divert  the  water 
from  Anderton  creek  to  the  west  The  heavy 
black  lines  marked  "Dl,"  "D2,"  "I>3,''  repre- 
sent the  dams  and  dike  before  mentioned.  In 
1870,  In  <»^der  to  divert  the  annual  spring 
and  snmmer  floods  which  are  caused  by  the 
meltii^  snows  in  the  spring  and  heavy  rain- 
storms during  the  summer,  the  defendant 
constructed  the  artlfldal  water  course  mark- 
ed "Ditch"  and  the  dam  marked  "m."  The 
dam,  it  an^ears,  was  at  times  partly  washed 
out  by  the  floods,  but  it  nevertheless  was  re* 
placed  and  kept  in  repair  by  the  defendant 
until  1909,  when  it  was  completely  washed 
out  by  a  heavy  storm,  and  was  in  that  year 
replaced  by  what  plalnUff's  witnesses  say 
was  a  larger  dam,  marked  "D2"  on  the  plat 
The  lotter  dam  was  again  repaired,  and.  It 
seems,  further  enlarged,  in  1913,  at  whldi 
time  there  was  also  constructed  a  dike,  which 
Is  marked  "D3''  on  the  plat.  The  defendant 
diverted  the  flood  waters  of  Anderton  creek 
through  tlie  ditch  by  means  of  the  dam  mark- 
ed "Dl"  continuously  from  1870  until  1909 
for  the  purpose  of  protecting  the  defendant's 
track  and  road  at  the  point  where  the  same 
crosses  Anderton  creek,  at  which  point  the 
track  passes  throngh  a  cut  At  least  a  large 
portion  of  the  flood  waters  of  Anderton  creek 
were  thus  discharged  westerly  throngh  the 
ditch  at  a  point  some  distance  east  of  the 
west  boundary  line  of  section  33  since  the 
year  1870.  In  that  year,  and  for  some  years 
thereafter,  all  of  section  33  was  owned  bj 
the  defendant,  and  It  thus  constructed  the 
ditch  and  dlscbai^ed  the  flood  waters  of  An- 
derton creek  upon  its  own  lands.  Many 
years  before  1909 — the  exact  time  Is  not 
shown— plaintiff's  predecessors  in  interest 
purchased  the  lands  lying  in  section  32, 
which  are  marked  S  on  the  plat  Plaintiff 
obtained  the  title  to  the  lauds  In  section  32, 
Including  the  small  strip  in  section  33,  some 
six  or  eight  years  prior  to  1909,  during  all 
of  which  years  the  flood  waters  of  Anderton 
creek,  but  as  plaintiff  claims,  without  much 
injury  or  damage  to  its  lands,  were  dis- 
charged at  the  point  before  stated  by  mrans 
of  the  dam  and  ditdi  constructed  In  1870. 

In  view  of  the  forcing  it  was  strenuous- 
ly contended  at  the  trial,  and  is  now  insisted, 
by  the  defendant  that  it  had  acquired  a  pre- 
scriptive right  to  divert  and  discharge  the 
flood  waters  of  Anderton  creek  at  the  point 
indicated  on  the  plat,  that  the  plaintiff  had 
acquired  the  lands  with  full  knowledge  of 
defendant's  rights  and  of  the  prevaUlng  con- 
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ditlona  respecting  tbe  dlTersloQ  of  said  wat- 
ers, and  that  for  tbose  reasons  plolDtiffs 
lands  are  burdened  with  its  right  or  ease- 
ment to  divert  and  discharge  the  flood  wa- 
ters of  Anderton  creek  as  before  stated.  Up- 
on the  other  hand,  plaintiff  contends  that, 
while  it  may  be  true  that  It  had  acquired  Its 
lands  subject  to  the  right  of  the  defendant  to 
maintain  tbe  dam  constructed  In  1S70,  end  by 
means  of  it  and  the  ditch  aforesaid  to  divert 
all  of  the  flood  waters  of  Anderton  creek 
that  would  be  diverted  by  means  of  that,  or 
another  one  of  the  same  dlmen^ons,  yet  that, 
inasmach  as  defendant,  in  1909,  and  again  in 
1013,  had  constructed  larger  and  higher  dams 
across  Anderton  creeb,  and  by  such  means 
bad  diverted  larger  quantities  and  practical- 
ly all  of  the  flood  waters  of  Anderton  creek 
to  the  artificial  channel  or  ditch,  and  by  rea- 
son thereof  had  caused  such  increased  flood 
waters  to  carry  and  deposit  large  quanti- 
ties of  gravel,  sand,  and  d€brls  onto  plain- 
tiff's lands  (all  of  which  would  not  have  oc- 
curred If  a  dam  no  larger  than  tlie  one  con- 
structed in  1870  had  been  maintained),  and 
by  reason  of  wtaidi  its  irrigating  ditches 
were  filled  up  and  obliterated,  Its  growing 
crops  damaged  and  destroyed,  its  fences  In- 
jured and  a  portion  of  its  lands  permanently 
damaged,  for  those  reasons  defendant's  con- 
tentions cannot  prevail.  Whether  the  de- 
fendant had,  In  1^09,  and  In  1913,  enlarged 
and  raised  or  elevated  the  dam  of  1870,  and 
by  reason  thereof  bad  caused  larger  Quanti- 
ties of  the  annual  flood  waters  of  Anderton 
«reek  to  be  diverted  through  the  ditch  and 
discharged  upon  plaintUTs  lands,  causing  the 
da  linages  claimed  by  It  were  the  principal  is- 
-suea  litigated  at  tlie  tilaL  One  of  the  prin- 
cipal stockliolders  of  tbe  plaintiff.  In  speak- 
ing of  the  old  dam  of  1870  and  the  one  put 
In  in  1909,  and  in  1913.  said: 

"We  raised  no  objection  to  the  old  dam— if 
they  had  left  the  old  dam  as  it  was,  and  bad 
not  built  new  dams.  We  object  to  the  new 
dams,  not  the  old  one." 

There  is  much  evidence  to  the  effect  that 
Uie  dam  of  1909  was  placed  farther  up  the 
stream  and  made  three  feet  higher  than  the 
4am  of  1870,  that  It  was  longer  and  larger, 
and  that  It  caosed  much  larger  quantities  of 
the  annual  flood  waters  of  the  creek  to  be 
diverted  through  the  ditch  and  discharged 
upon  plaintiff's  lands. 

Whrai  tbe  evidence  was  all  In,  defendant's 
attorney  moved  the  court  to  direct  tbe  Jury 
to  return  a  verdict  for  the  defendant  upon 
tbe  ground  that  the  evld^ee  was  undisput- 
ed tbat  tbe  defendant  had  acquired  a  pre- 
scrlpttve  rl^t  or  easement  to  divert  the  flood 
waters  of  Anderton  creek  through  tbe  artifl- 
dal  duuinel  or  ditch,  and  that  when  tbe 
plaintiff  bad  acquired  Its  lands  It  had  fuU 
knowledge  of  tbe  prevailing  conditions,  and 
-tiserefore  bad  acquired  its  lands  subject  to 
plaintUTs  prescriptive  right  or  easement 
aforesaid.  The  court  doiied  tbe  motion,  and 


counsel  now  predicate  error  upon  tbe  ruling. 

[1]  We  are  unable  to  yield  assent  to  coun- 
sel's contention.  In  our  Judgment,  there  is  not 
only  some  substantial  evidence,  but  there  Is 
ample  evidence.  In  support  of  the  contention 
that  the  dam  of  1870  was  In  the  year  1909, 
and  again  in  1913,  enlarged  and  made  higher, 
and  that  by  reason  thereof  much  larger  quan- 
tities and  practically  all  of  the  annual  flood 
waters  of  Anderton  creek  were  thereby  di- 
verted from  said  creek  through  the  dltcb  and 
were  cast  upon  the  plaintiff's  lands,  and  that 
by  reason  of  the  increased  flow  the  damages 
complained  of  were  caused.  Tbe  court  tbere- 
fore  did  not  err  in  refusing  to  direct  a  ver- 
dict in  favor  of  the  defendant  for  the  reason 
stated. 

[2]  Not  can  defendant's  contention  prevail 
upon  the  ground  that  it  bad  acquired  a  pre- 
scriptive right  or  easement  to  divert  and  cast 
all  of  tbe  annual  flood  waters  of  Anderton 
creek  upon  pUlntlff's  lands.  If  It  be  conceded 
that  by  the  construction  of  the  dam  of  1870 
tbe  defendant  bad  acqnlred  a  prescriptive 
right  to  burden  plaintiff's  lands  by  casting 
tbe  annual  flood  waters  of  Anderton  creek 
thereon  to  tbe  extent  tbat  such  waters  would 
be  diverted  by  tbe  dam  of  1870,  or  by  scnne 
other  dam  of  tbe  same  dimensions,  yet  It  did 
not  acquire  any  right  to  enlarge  and  elevate 
that  dam,  and  by  such  enlargement  and  eleva* 
tion  Increase  tbe  flow  of  flood  waters  onto 
and  over  plalntUTa  lands.  Tbat  a  prescrip- 
tive rlgbt  or  easement  to  divert  the  flood  wa- 
ters of  a  natural  water  course  by  continuous 
user  for  a  sufficient  l«igtb  of  time  (in  ttiis 
state  2D  years)  may  be  acquired  by  a  dominant 
owner  Is  now  well  settled.  Holm  v.  Davis. 
41  Utah,  202, 125  Pac  403.  But  it  is  equaUy 
settled  tbat  aftor  a  prescriptive  right  or 
easonent  has  been  acquired  by  a  dominant 
owner  tbe  means  of  diversion  used  by  bim' 
may  not  be  changed  or  enlarged  so  as  to  ma- 
terially increased  the  flow  of  water  to  the 
detriment  of  the  servient  owner.  The  law 
is  further  well  settled  that  when  one  acquires 
lands  which  are  burdened  with  such  an  ease- 
ment or  prescriptive  right  he  takes  them 
subject  to  such  right,  but  he  is  not  also  bound 
to  submit  to  a  material  change  or  enlarge- 
ment of  the  right  by  the  dominant  owner  If 
thereby  the  servient  estate  is  Injured  to  a 
larger  extent  than  it  was  under  tbe  right  as 
It  existed  when  the  servient  estate  was  ac- 
quired. It  is  not  necessary  to  dte  or  review 
a  large  number  of  cases  upon  tbls  point 
See  Greeley  Irr.  Co.  v.  Van  Trotha,  48  Colo. 
12. 108  Pac  985;  Mauler  v.  Myers  and  Johns, 
43  Ky.  (4  B.  Mon.)  514;  s.  c,  4S  Ey.  (6  B. 
Mon.)  132;  Schumacher  v.  Brand,  72  Wash. 
648.  130  Pac.  1145;  2  Fambam,  Waters  and 
Water  Rights,  %  542,  and  cases  cited.  Nor 
do  the  cases  cited  by  defendant's  counsel  lay 
down  a  different  rule.  Indeed,  in  the  case  of 
Ha^e  V.  Kansas  G.  S.  'R.  B,  Ga  (G.  G.  )  104 
Fed.  391,  cited  by  them,  the  foregoing  doc- 
trine la  dearly  stated  and  maintained. 
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[S]  It  is  further  contended,  staUng  the 
contention  in  counsel's  own  words,  that: 

"I^iiidff*s  damage  was  the  result  of  aa  ex- 
traordioary  cloud-burst,  -which  was  an  act  of 
God,  and  for  wbtcli  defendant  was  not  liable." 

Upon  that  question  the  evidence  Is  In  con- 
flict, and  the  court  therefore  was  required 
to  submit  the  matter  to  the  jur; ;  and  their 
finding,  being  against  defendant.  Is  couclu- 
sire  on  this  appeaL 

[4]  It  is  also  Insisted  that  the  court  erred 
in  admitting  certain  evidence  in  plaintiff's 
favor.  Counsel  in  their  brief  contend  ttiat 
the  evidence  was  erroneously  admitted  be- 
cause "the  witnesses  were  not  experts,"  but 
were,  nevertheless,  pmnltted  to  give  their 
judgment  or  opinion  respecting  certain  mat- 
ters. Counsel  tor  respondent  insist  that  we 
are  not  authorised  to  review  this  assignment 
because  the  objections  to  the  questions  pro- 
pounded to  the  witnesses  were  insufficient  to 
cover  the  alleged  error.  The  grounds  of  the 
objectimis  as  they  appear  fr<Hn  the  bill  of  ex- 
ceptions,  are  that  the  evidence  Is  "irrelevant, 
immaterial,  and  Incompetent."  That  is  the 
objection  Oie  trial  court  was  required  to  pass 
on.  and  none  other.  It  is  now  well  settled 
that  such  grounds  of  objection  are  not  suffi- 
cient to  authorise  an  appellate  court  to  pasi 
upon  the  competency  of  the  witness  or  hti 
quallficatlcms  to  testify.  In  6  Jones,  Com- 
mentaries on  Evidence,  {  884,  at  page  S75,  th( 
author,  In  discussing  the  subject  now  under 
consideration,  says: 

"An  objection  that  evidence  is  incompetent, 
irrelevant,  and  immaterial  does  not  cover  the 
ground  that  the  witness  has  not  sbowo  himself 
competent  to  testify  aa  to  the  value  as  on  ez- 
perL" 

For  the  reasons  stated,  therefore,  this  &&' 
slgomeat  cannot  prevail.  The  evidence  com- 
plained of  was,  however,  hardly  of  that  char- 
acter which  would  authorize  us  to  reverse 
the  Judgment. 

It  is  further  contended  that  the  court  err- 
ed In  refusing  to  grant  a  new  trial  upon  the 
ground  that  the  verdict  Is  the  result  of  pas- 
sion or  prejudice,  or  both.  This,  in  the  Judg- 
ment of  the  writer,  is  really  the  only  seri- 
ous question  presented  on  this  appeal.  The 
question  arises  as  follows:  As  we  have  seen, 
the  plaintiff  demanded  Judgment  for  (2,000 
on  the  second  cause  of  action  and  for  $4,000 
on  the  third.  The  court,  apparently  upon 
the  defendant's  request.  Instructed  the  Jury 
to  specify  in  their  verdict  the  amount  they 
allowed  as  damages  for  the  growing  crops, 
etc.  The  Jury  returned  the  f<dlowing  ver- 
dict: 

"We,  tlie  Jurors  impaneled  in  the  above  case, 
find  the  issues  of  this  action  In  favor  of  the 
plaintiff  and  assess  its  recovery  at  the  sum  of 
f 1,000  for  the  damages  resuUiag  from  permanent 
injury  to  the  land,  and  $2,250  for  the  damages 
resulting  to  the  personal  property." 

After  the  return  of  the  verdict,  and  within 
the  time  allowed  by  our  statute,  defendant 
moved  for  a  new  trial  upon  the  ground  that 
the  damages  allowed  were  excessive  and 
appeared  to  be  the  result  of  passion  or  preju- 


dice. Counsel  for  the  respective  parties,  ap- 
parently at  the  court's  request,  made  a  care- 
ful examination  into  the  evidence,  and  It 
was  agreed  between  them  that  the  evidence 
was  insufilclent  to  sustain  a  verdict  for  the 
aggregate  amount  allowed  by  the  Jury,  name- 
ly, $3,260,  but  that  the  evidence  was  suffl- 
rtent  to  smtaln  a  verdict  fbr  the  amount  of 
$1,S^.S0.  The  court  accordingly  required 
the  plaintiff  to  ^ther  remit  the  difference 
between  $3,250  and  $1,882.60,  or  to  submit  to 
a  new  trial.  The  plaintiff  thereupon  agreed 
to  remit  the  amount  of  the  difference  afore- 
said, and  the  court  ordered  the  remittitur 
entered,  and  then  ordered  Judgment  for 
$1,882.50,  and  denied  the  motion  for  a  new 
trial. 

It  is  strenuously  insisted  that,  in  view 
that  the  Jury  returned  a  verdict  for  so  large 
an  amount  In  excess  of  the  evidence,  it  clear- 
ly indicates  that  the  verdict  was  the  result 
of  passion  or  prejudice,  or  both,  and  there- 
fore the  verdict  is  tainted  as  a  whole.  It 
is  quite  true  that,  where  it  is  made  to  ap- 
pear that  the  verdict  is  excessive,  and  that 
such  excess  is  the  result  of  passion  and  preju- 
dice, or  either,  the  error  cannot  be  cured  by 
remitting  the  excess  from  the  verdict.  In 
the  nature  of  things  that  must  be  so,  because 
every  other  question  of  fact  which  is  In- 
volved In  the  controversy,  and  which  is  in- 
cluded in  the  verdict,  must  therefore  be  taint- 
ed. But  it  does  not  necessarily  follow  that 
because  the  Jury  returns  a  verdict  in  which 
a  greater  sum  is  allowed  than  is  authorized 
by  the  evidence  for  that  reason  alone  the 
verdict  is  the  result  of  passion  or  prejudice. 
If  such  were  the  rule,  all  cases  in  which  ex- 
cessive verdicts  are  returned  would  have  to 
be  retried.  In  Jensen  v.  Denver  &  R.  O.  R. 
Co.,  44  Utah,  100,  138  Pac  U92,  1193,  this 
court  has  clearly  indicated  under  what  dr- 
cumstauces  the  amount  of  the  verdict  may  be 
reduced  and  when  a  new  trial  because  of  an 
excessive  verdict  may  be  granted.  Neces- 
sarily upon  such  a  question  appellate  courts 
mus^  to  a  large  extent,  rely  upon  the  Judg- 
ment and  discretion  of  the  trial  court.  That 
court  is  in  a  much  better  position  to  observe 
and  determine  whether  a  Jury  was  actuated 
by  passion  or  prejudice,  or  by  both,  in  re- 
turning a  verdict  for  an  amount  larger  than 
the  evidence  Justifies,  or  whether  the  Jury 
was  merely  mistaken  with  regard  to  the 
amount  that  should  have  been  allowed.  The 
Jury  may  merely  have  misjudged  the  evi- 
dence, or  may  have  erred  in  their  judgment 
respecting  the  amount  that  should  be  allowed, 
and  If  such  is  the  case  the  whole  verdict  is 
not  tainted,  and  the  error  may  be  cured  by 
requiring  the  plaintiff  to  remit  the  excess. 
To  that  effect  are  all  of  the  modem  author- 
ities. In  Gila  Valley,  G.  &  N.  By.  Co.  v.  Ball, 
13  Ariz.  270,  112  Pac.  845,  what  we  deem  to 
be  the  correct  rule  Is  stated  by  the  Supreme 
Court  of  Arizona  in  the  fifth  headnote,  thus: 

"Unless  it  clearly  appears  from  the  court  rec- 
ord that  an  excesslTe  verdict  in  a  personal  in* 
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JoiT  action  resnlted  from  prejudice  or  passioo 
rauer  than  an  andne  libertuity  exercised  by  the 
jury  in  avardiOK  damages,  the  trial  court's  ac- 
tion in  remitting  a  part  of  the  verdict  instead 
of  granting  a  new  trial  will  not  be  disturbed." 

See,  also,  Dashiel  t.  Barstunan,  118  Iowa. 
283-296,  85  N.  W.  8S;  Davis  IroD  Works  v. 
White.  31  Colo.  82,  71  Fac.  S81;  Tunnel  & 
M.  Ij.  Co.  T.  Cooper,  50  Cola  390,  116  Pac. 
001,  Ann.  Cas.  1912C,  504.  In  ttae  latter  case, 
in  a  footnote  commencing  on  page  500,  of 
Ann.  Gaa.  1012C;  nomeroua  instances  are 
giT«i  wtae^  tlie  appellate  courts  have  ap- 
proved the  actions  of  tlte  trial  courts  in 
reqnlriog  a  remittitur  of  the  excessive 
amount  allowed  by  the  jury.  In  many  of 
the  cases  there  collated  the  ezcem  was  much 
greater  than  In  the  case  at  bar,  and  notwith- 
standing that  fftct  the  order  requiring  a 
Temittitur  was  nevertheless  snstained,  and 
the  Judgment  was  upheld. 

II]  We  can  discover  nottilng  In  this  case, 
except  the  ttmonnt  allowed,  wfaldi  indicates 
passion  or  prejudice,  and,  as  we  have  seen, 
pasBlon  or  prejudice  may  not  be  Inferred 
alone  from  the  fact  that  an  excessive  amount 
la  allowed  by  a  jury  unless  the  amount  la 
so  grossly  acessive  that  it  shocks  the  ordina- 
ry man's  sense  of  justice.  In  this  case  the 
evidence  upon  the  question  of  damages  was, 
to  say  tlie  least,  somewhat  scattered,  and  it 
is  not  to  be  greatly  wondered  at  that  a  jury 
composed  of  laymen,  who  are  required  to 
rely  entirely  upon  their  memory  respecting 
the  amount  that  should  be  allowed,  in  view 
of  the  evidMtce,  should  arrive  at  a  verdict 
which  goes  beyond  the  evidence.  The  case 
seems  to  have  been  well  and  fairly  tried,  and 
the  court  submitted  the  case  to  the  jury  ac- 
cording to  the  defendant's  theory,  and  charg- 
ed the  Jury  as  requested  by  it,  except  in  one 
particular,  and  in  that  one  the  substance  of 
defendant's  request  was  given.  While  the 
writer,  npaa  the  last  question  discussed,  en- 
tertained some  doubt  at  the  hearing,  yet, 
after  g(^g  Into  the  authorities  rather  care- 
fully, no  reason  is  discovered  why  the  Judg- 
ment of  the  trial  court  upon  this  assignment 
sliould  not  prevaiL 

The  further  contention  that  a  new  trial 
should  have  been  granted  for  the  reason  that 
the  jury  disregarded  the  court's  Instructions 
upon  the  question  of  defendant's  prescriptive 
ri^t  or  easement  cannot  prevaiL  As  already 
stated,  all  the  questions  were  fairly  submitted 
to  the  jury,  and  the  evidence  fully  Justifies 
their  findings,  except  upon  the  question  of 
damages,  and  that  question  we  have  already 
disposed  of. 

The  Judgment  therefore  should  be,  and  It 
accordingly  Is,  affirmed,  with  costs  to  respond- 
ent. 

STEAUP,  O.  J.  (concurring).  I  concur  In 
the  result.  I  do  not  concur  in  what  is  said 
that  a  new  trial  must  be  granted  In  all  cases 
where  It  ai^ears  that  an  excessive  verdict 


was  rendered  under  passion  or  prejudice, 
and  that  the  court  in  no  such  case  Is  Justified 
in  refusing  a  new  trial  on  a  remission  of  the 
excess.  Because  of  the  conclnsloo  here  reach- 
ed that  the  verdict  was  not  the  result  of 
passion  or  prejudice,  what  Is  said  as  to  this 
Is  but  dicta.  I  thus  withhold  my  views 
respecting  it  until  in  a  case  the  matter  is  In- 
volved and  properly  presented  for  considera- 
tion and  dedalon. 

iMcCARTY,  J.  In  the  main  I  agree  with  the 
reasoning  of,  and  the  conclusions  reached  by 
Mr.  Justice  FRICK,  but  I  do  not  concur  with 
him  wherein  he  holds: 

"That  where  it  is  made  to  appear  that  the 
verdict  is  excessive  and  that  such  excess  la  the 
result  of  passion  or  prejudice,  or  either,  the 
error  cannot  be  cured  by  remitting  the  excess 
from  the  verdict," 

As  Stated  by  the  CHIBF  TOSTIOB,  this 
question  is  not  necessarily  Involved  In  this 
case,  and  hence  I  refrain  trcmi  apresslng  an 
opinion  thereon. 

(48  ntab.  fi40) 

UNION  PAO.  B.  00.  V.  SUMMIT  COUNTY 
•taL  (No.  2834.) 
(Supreme  Court  of  Utib.    Nov.  22,  iei&) 

1.  Taxation  <t=»2g9  —  AppoBnoNUBitT  bt 
State  Boabo  ov  Equauzation. 

The  determination  of  the  state  board  of 
equalization  in  apportioning  railroad  property 
for  taxation  as  to  the  boundary  line  between  two 
counties  is  concluuve  for  the  current  year.i 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  472;  Dec.  Dig.  «=3290.] 

2.  Taxation  4=9209  —  APPOBxionMEnr  bt 

StATB  —  BOABD  or  EqVAUZATION  —  COBBBO- 

TION. 

The  state  board  of  equalisation,  after  ap- 
portioning railroad  property  for  taxation  in  one 
county  in  May,  1014,  bad  the  right  and  power  to 
maka  a  reapportionment  of  the  property  to  an- 
other county  on  the  3d  day  of  August,  1014.1 

lEd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  |  472;  Dec.  Dig.  «s»200.] 

S.  InTEBPI;«APBB  «S323— BmC^DEVUBBKB. 

Where  the  state  board  of  equalisation  had 
authority  to  reapportion  railroad  property  for 
taxation  to  a  certain  county,  a  demurrer  to  the 
complaint  alleging  that  both  counties  are  attempt- 
ing to  coUect  tax,  tliat  plaintiff  has  refused  to 
pay  either  county,  and  that  the  action  ia  brought 
to  interplead  both  counties  to  determine  which  is 
entitled  to  the  tax,  was  properly  sustained. 

[Ed.  Note. — For  other  cases,  see  Interpleader, 
Cent  Dig.  ii  47,  51;  Dec.  Dig.  ^23.] 

Appeal  from  District  Court,  Summit  Coun- 
ty; Geo.  O.  Armstrong,  Judge. 

Interpleader  by  the  Union  Padflc  Ralfroad 
Company  against  Summit  County  and  an- 
otlier.  Vrom  a  judgment  sustaining  a  de- 
murrer to  the  complaint,  plaintiff  appeals. 
Affirmed. 

Geo.  H.  Smith,  J.  V.  Lyle,  and  Paul  Wil- 
liams, all  of  Salt  Lake  City,  for  appellant  P. 
H.  Neeley,  of  Coalville,  and  Evans,  Evans  & 
Folland,  of  Salt  Xjake  City,  for  respondent 
Summit  County.    Howat,  Macmlllan  &  Ne- 
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beker,  of  Salt  Lake  City,  for  respoadent  Rich 
Connty. 

STRATJP,  C.  J.  The  case  went  off  on  de- 
murrer to  the  complaint  In  substance,  it  is 
alleged  In  the  complaint  that  the  plaintiff,  in 
accordance  with  the  statute  relating  to 
taxes,  in  February,  1914.  furnished  to  the 
state  board  of  equalization  the  mileage  of 
Its  railroad  to  be  5.82  miles  in  Rich  county 
and  41.72  miles  In  Summit  county,  together 
with  the  improvements  and  property  neces- 
sarily incident  thereto  and  the  value  there- 
of; that  In  accordnnce  with  such  return  the 
board,  for  the  parpose  of  taxes,  in  May,  1914, 
apportioned  the  5.82  miles  to  Rich  county 
and  the  41.72  miles  to  Summit  county ;  but 
that  thereafter,  on  the  3d  ol!  August,  1914, 
the  board  apportioned  the  whole  of  the  mile- 
age to  Summit  and  none  to  Rldi  county. 
Then  it  is  alleged  that  Rich  county  in  May, 
1914.  proceeded  to  levy  a  tax  on  the  5.82 
miles  of  railroad  first  apportltmed  to  it,  and 
that  Summit  county  Id  August,  1914,  also 
proceeded  to  levy  a  tax  on  the  same  5.82 
miles  reapportioned  to  It,  and  that  unless 
restrained  both  counttra  will  proceed  to  cfd- 
lect  the  taxes  on  such  mileage  of  mllea. 
The  plaintiff  further  alleged  that  the  6.82 
miles  are  "to  the  best  of  its  Information  and 
knowledge"  In  Rich  county^  and  not  in  Sum- 
mit county;  that  it  paid  the  taxes  on  the 
41.72  miles  prc^rly  assessed  to  Sommlt 
county,  but,  because  both  counties  claim  the 
tax  on  the  {L82  miles,  the  plaintiff,  although 
at  all  times  ready  and  willing  to  pay  It  to 
the  prc^r  authorities,  refused  to  pay  it  to 
either  county.  Thus,  as  the  plaintiff  further 
avers,  It  brought  this  action  to  Interplead 
both  counties  to  determine  in  which  county 
the  6.82  miles  are  and  whltdi  county  la  en-, 
titled  to  the  tax,  and  that  both  counties,  in 
the  meantime,  be  restrained  from  further 
proceeding  to  collect  the  tax.  To  this  com- 
plaint general  and  special  demurrers  were 
sustained.  The  plaintiff  stood  on  Its  com- 
plaint, whereon  a  Judgment  dismissing  the 
action  was  entered,  from  which  the  plaintiff 
appeals. 

[1-3]  Passing  the  raised  questions  of 
whether  an  Interpleader  lies  because  of  the 
stated  reasons  that  (1)  the  plaintiff  is  an  in- 
terested party  and  has  a  direct  financial  in- 
terest In  the  outcome  of  the  suit,  (2)  is  not 
Ignorant  of  the  facts  and  asserts  the  disput- 
ed mileage  to  be  in  Rich  county  as  claimed 
by  that  county  and  there  subject  to  taxa- 
tion, and  (3)  tias  a  plain,  speedy,  and  ade- 
quate remedy  at  taw,  we  think  the  disposi- 
tion of  the  case  turns  on  the  question  of 
whether  the  board  of  equalization  bad  the 


right  end  power,  on  the  3d  day  of  August. 
1914,  to  apportion  the.  5.82  miles  to  Rich 
county  and  there  to  be  subject  to  the  tax. 
And,  as  in  effect  stated  by  the  plaintiff,  the 
disposition  of  the  case  is  dependent  upon  the 
question  of  whether  the  5.82  miles  are  in 
Rich  or  in  Summit  county.  Such  a  questi(» 
was  before  us  in  the  case  of  Rich  County  t. 
Bailey  et  al.,  State  Board  of  Equalization, 
154  Pac.  773,  where  we  held  that  the  board's 
determination  In  apportioning  railroad  prop- 
erty for  taxation  as  to  the  location  of  the 
boundary  Une  between  counties  was  conclu- 
sive for  the  current  year.  There,  as  it  was 
here  alleged,  the  board  apportioned  the  5.82 
miles  to  Summit  county.  There  we  held  that 
It  was  wlttUn  the  province  of  the  board  to 
determine  whether  the  disputed  railroad  was 
within  the  one  or  the  other  county.  Here  it 
is  alleged  that  the  board,  in  Augost,  1914. 
apportioned  the  6.82  miles  to  Summit  county. 
It  is  not  alleged  that  it  did  that  wronsfuUy. 
erroneously,  or  without  authority,  or  throng 
mistake,  or  without  a  hearing  or  an  investt- 
gation  as  to  the  boundary  line,  or  even  con- 
trary to  what  the  real  fact  is  exc^  the  al- 
legation "to  the  best  Information  and  knowl- 
edge of  the  plaintiff  the  6.82  miles  are  In 
Rich  county."  The  allei^tion  as  to  that  Is: 

"That  thereafter,  to  wit,  on  or  about  the  8d 
day  of  August,  1914,  the  said  State  Board  of 
KqualisatioQ  changed  the  apportioDment  that  it 
had  theretofore  made  in  accordance  with  the 
tax  return  aforesaid,  and  by  said  change  allotted 
and  et>portioDed  that  pornon  of  the  plaintifTa 
railroad  line  shown  in  toe  tax  return  by  the  state 
board  of  equalization  as  bein^:  located  in  Rich 
county,  to  wit,  5.82  miles,  to  Summit  county  in 
addition  to  the  mileage  theretofore  allotted  and 
apportioned  by  said  state  board  of  equalization 
to  Summit  county,  and  hy  said  change  did  not 
apjiortioD  or  allot  to  Rich  county  any  of  the 
mileage  of  this  plaintiffs  railroad," 

In  other  words,  for  aught  that  appears, 
the  apportionment  made  in  May,  1914,  ap- 
portioning the  5.82  miles  to  Rich  county,  may 
have  t^een  done  inadvertently,  or  erroneonsly. 
or  through  mistake,  and  hence  was  corrected 
in  August.  1914,  when  the  5.82  miles  were  ap- 
portioned as  the  board  may  have  determined 
In  accordance  with  the  facts  to  Summit  coud- 
ty.  According  to  our  prior  liolding,  the  board 
then  had  the  right  and  power  to  do  tbat. 
For  this  reason,  we  think  the  complaint  in- 
snfflclent,  and  that  therefore  the  demutw 
wns  properly  sustained. 

It  thus  follows  tbat  the  Judgment  mnst  be 
afilrmed,  with  costs. 

Such  Is  the  order. 

FRICK.  J.,  and  MORSE,  District  Judge, 
concur.  McGARTX,  J.,  at)seDt  on  acconnt  of 
illness. 
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SUITH  T.  HARRIXGTON  et  sL  (Noi  13858.) 
(Sapreme  Court  of  WasbingtoD.  Dec.  15,  1016.) 

Trial  ^s»2e0(l)— Request  fob  Instbttotions 
— iNSTBUOnONS  Alheadt  Oiten. 
Refusal  to  give  requested  instructions  whl<A 

are  a  specific  elaboratioo  of  instructlODs  already 

given  in  a  more  general  way  is  not  erroneoaa. 
[Ed.  Note.— For  other  cnses,  see  Trial,  Cent, 

Dig.  S  651:  Dec.  Dig.  <e=»260(l).] 

Department  2.  ^peal  from  Superior 
Court,  King  County;    Boyd  3.  Tallman, 

Judge. 

Action  by  R.  N.  Smltb  against  P.  A.  Har- 
rington and  E.  O.  Peters,  copartners  doing 
business  under  tbe  Arm  name  and  style  of 
Barring-Peters  Company.  Judgment  for 
plaintiff,  and  defendants  a^veaL  Afflmwd. 

Tan  Dyke  &  Thomas,  of  Seattle,  for  appel- 
lants. Victor  M.  Place,  Benjamin  M.  Lerlne, 
and  PhiUp  TlndaU,  aU  of  Seattle,  for  x«- 
ipondent 

PER  CURIAM.  Suit  upon  two  causes  of 
action  growing  out  of  a  written  contract  for 
the  furnishing  of  labor  and  material  In  the 
omstructlon  of  a  concrete  warehouse.  Ver- 
dict tor  plaintiff. 

Tbe  case  presents  questions  of  fact  only, 
properly  triable  before  a  Jury.  No  sugges- 
tion Is  made  of  any  improper  admission  or 
rejection  of  evidence,  nor  is  complaint  made 
B8  to  the  Instructions  given.  Appellants  con- 
tent tbemsdves  with  a  daim  of  error  In  the 
refusal  of  the  lower  court  to  give  certain 
requested  InBtructlons. 

After  examining  tbe  tssoes,  the  evidence, 
and  the  instructions  given,  we  'Conclude  that 
the  case  was  properly  submitted  to  the  jury. 
The  requested  instructions  are  a  specific  elab- 
oration of  what  the  court  said  to  the  jury  in 
a  more  general  way  in  referring  to  tbe  is- 
sues to  be  determined.  We  cannot  say  that 
tbe  refusal  to  give  them  entitles  the  appel- 
lants to  a  new  trial. 

Upon  the  whole,  we  conclude  that  the  case 
-was  fairly  submitted  to  the  Jury,  and  the 
Judgment  should  be  affirmed. 


m  Wasb.  667) 

SUESDORF  T-  SUKSDOBP.  (No.  18477.) 
(Supreme  Court  of  Washington.   Dec.  12,  1016.) 

1.  Abbitbation  and  Award         —  Aqeee- 
MENT  TO  Abide  Award — Statdte. 

Rem.  &  Bal.  Code,  S  421.  providing  that 
■n  agreement  to  arbitrate  shall  be  in  writing, 
siffned  by  the  parties,  and  may  be  by  bond  "con- 
ditioned that  the  parties  entering  into  said  sub- 
missioa  shall  abide  the  award,^  applies  solely 
to  an  arbitration  "by  bond,"  and  not  to  tbe 
agreement  to  arbitrate. 

[Ed.  Note. — For  other  cases,  see  Arbitration 
■nd  Award.  Cent  Dig.  |  27;  Dec.  Dig.  «=>6.] 

2.  AEBITBATIOIf    AWD    AWAKD  •S'O— RBQUI- 

arrcs. 

A  special  agreement  to  abide  an  award  Is 

onnecessary  in  matters  of  arbitration,  if  the 

statute  does  not  expressly  require  it,  as  the 


law  implies  an  agreement  to  abide  tbe  result 
of  an  arbitration  from  the  fact  of  submission. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent.  Dig.  {  27;  Dee.  Dig.  *=» 
6.] 

8.  Abbxtbahom  and  Awabd  «=>2— Coumon- 
Law  and  Statctobt  Abbii-bation. 
Conunon-law  arbitrations  have  been  entirely 
supplanted  by  tbe  statutory  regulations  on  the 
subject. 

[E!d.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  8S  7-10;    Dec.  Dig. 

4.  ABBrrKATION  AND  AWABD  <S=>6S— RBQtn- 

srrKs— Opbbation  . 
Mere  defects  in  the  proceedings  for  a  statu- 
tory award  will  not  arail  after  judgment  on  the 
award  has  been  rendered,  but  there  must  have 
been  some  such  radical  departure  from  the 
prescribed  proceedings  as  to  show  want  of  ju- 
risdiction to  render  judgment. 

[Ed.  Note. — For  other  cases,  see  Arbitration 
and  Award.  Cent.  Dig.  H  S43-851;  Dec  Dig. 

5.  ASBITBATZOlf  AND  AWABD  «»82(0)— JUDG- 
MENT ON  AWABD— FlNAUTT. 

Where  the  superior  court  properly  acquired 

Jurisdiction  as  to  an  award,  its  judgment  con- 
Irming  the  award  was  final,  and  could  be  va- 
cated only  in  tbe  manner  and  on  the  grounds 
prescribed  by  law  for  the  vacation  of  Judg- 
ments. 

[Ed.  Note.^Por  other  cases,  see  Arbitration 
and  Award,  Cent.  Dig.  &  450;  Dec.  Dig.  <S=> 
82(6).] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  Bruce  Blake,  Judge. 

Arbitration  agreement  between  Henry  F. 
SuUsdorX  and  F.  W.  Subsdorf,  with  an  award 
in  favor  of  Henry  F.  Suksdorf.  From  an 
order  of  the  superior  court,  vucatlng  tbe 
judgment  on  the  award,  Henry  F.  Suksdorf 
appeals.  Reversed,  with  dlrectlona  to  rein- 
state the  Judgment. 

W.  C.  Jones  and  George  W.  Belt,  both  of 
Spokane,  for  appellant.  Davis  &  Hell,  of 
Spokaoe,  for  respondent. 

FDLLERTON.  J.  On  March  23,  1915. 
Henry  F.  Suksdorf  and  F.  W.  Suksdorf,  for 
tbe  purpose  of  settling  various  controversies 
between  them  which  extended  over  a  number 
of  ypars.  entered  into  the  following  written 
arbitration  agreement: 

"This  agreement,  made  and  entered  into  be- 
tween Henry  F.  Suksdorf,  plaintiff  herein,  and 
F.  W.  Suksdorf,  defendant  herein,  witnesseth: 
That  whereas,  a  controversy  has  arisen  and 
existed  between  plaintiff  and  defendant  fur 
many  years,  arising  out  of  an  accounting  for 
8,000  bushels  of  wheat  received  by  defendant  for 
plaintiff  about  20  years  ago,  and  out  of  the 
right  to  purchase  certain  land  near  Spokane 
Bridge  and  near  Spangle,  about  SOO  acres, 
which  plaintiff  claims  to  have  procured  for  de- 
fendant, and  out  of  a  promissory  note  of  de- 
fendant for  $1,800.00  to  plaintiff,  on  which 

Elaintiff  claims  that  but  $1,450.00  and  int^est 
as  been  paid,  and  it  being  admitted  that  de- 
fendant claims  various  credits  for  payments 
made,  also  for  the  value  of  services  rendered 
plaintiff;  and  whereas,  defendant  also  claims 
other  defenses;  and  wliereas,  said  parties  have 
been  unable  to  agree  as  to  the  respective 
amounts  for  which  each  is  entitled  to  cre<Ut. 
and  also  disapree  as  to  the  validity  of  several 
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of  the  claims  aod  coanterclaima  and  credits 
aforesaid:  Now,  therefore,  the  said  parties  do 
hereby  agree  to  Bubmit  their  diGterences  as  afore- 
said, and  all  others  Bince  1884,  to  the  award  of 
Thomas  Conlan,  W.  C.  Gray,  and  Henry  Roh- 
wer,  mutually  selected  by  them  for  the  pariKiae 
of  arbitratioii.  It  Is  further  agreed  that  the 
parties  hereto  waive  the  benefit  or  defense  oC 
the  statute  of  limitationB." 

A.  majority  of  the  arbitrators  foond  that 
F.  W.  Snksdorf  was  Indebted  to  H.  F.  Sufca- 
dorf  In  tlie  sum  of  ^,500.  The  award  was 
filed  with  the  clerk  of  the  superior  court  of 
Spokane  county*  and  motion  made  before 
the  court  for  Its  conflrmation.  Over  the 
exceptltm  of  F.  W.  Suksdorf,  the  award  was 
confirmed,  and  judgment  rendered  in  fiiTor 
of  H.  F.  Suksdorf  for  the  amount  found  due 
by  the  award.  Thereafter  F.  W.  Suksdorf 
filed  a  motion  to  Tacate  the  Judgment  and 
ordor  affirming  the  award,  which  motion 
was  granted  by  the  court,  "for  the  reastm 
that  the  agreement  to  arbitrate  contained  no 
express  stipulation  that  the  parties  thereto 
would  abide  or  perform  the  award." 
From  the  order  vacating  the  Judgment  on 
the  award,  H.  F.  Suksdorf  prosecutes  this 
appeal. 

[1]  Tlie  court  based  Its  order  vacating  the 
omfirmatlon  of  the  award  on  the  theory 
that,  under  Bern.  &  Bal.  Code.  H  420-^. 
providing  a  statutory  method  for  arbitration 
and  award,  It  was  necessary  for  the  parties 
to  agree  to  "abide  the  award,"  In  order  to 
give  the  superior  court  jurisdiction  to  enter 
judgment  upon  an  award  without  suit  there- 
on. The  only  support  for  this  position  Is 
found  In  section  421,  which  provides: 

"Said  agreement  to  arbitrate  shall  be  in  writ- 
ing, signed  by  the  parties,  and  may  be  by  bond 
in  any  sum,  conditioned  that  the  parties  enter- 
ing into  said  submission  shall  abide  the  award." 

To  uphold  the  decision  of  the  superior 
court  it  would  be  necessary  to  construe  the 
foregoing  section  to  mean  that  the  arbitra- 
tion agreement  ahould  be  conditioned  In 
terms  that  the  parties  should  abide  the 
award.  We  think  the  clause  "conditioned 
that  the  parties  entering  into  said  submis- 
sion shall  abide  the  award"  applies  solely 
to  an  arbitration  "by  bond"  mentioned  in 
the  statute,  and  relates  to  the  conditions 
of  the  bond,  not  to  the  agreement  to  arbi- 
trate. 

[2]  Moreover,  a  speclQc  agreement  to  abide 
the  award  is  unnecessary  in  matters  of  ar- 
bitration. If  the  statute  does  not  expressly 
require  It.  "The  law  implies  an  agreement 
to  abide  the  result  of  an  arbitration  from 
the  fact  of  submission."  Smith  v.  Morse,  9 
Wall.  7fl,  19  L.  Ed.  597;  KIngsley  v.  Bill, 
9  Mass.  198;  Pierce  v.  Kirby.  21  Wis.  126; 
Valentine  v.  Valentine,  2  Barb.  Ch.  430; 
Robinson  v.  Templar  Lodge,  97  Cal.  62,  31 
Pac  609.    It  is  true  that,  in  the  case  of 


Zlndorf  Const  Co.  r.  Western  American  Co., 
27  Wash.  31,  39,  67  Pac.  374,  376,  we  said: 
"Section  S103  mal.  Code,  which  is  the  same 
as  section  421,  Item.  &  BaL  Code]  provide* 
that  the  agreement  •  *  *  shall  be  in  writr 
mg,  signed  by  the  parties,  and  conditioned  that 
the  parties  entering  into  the  agreement  shall 
abide  the  award." 

But  the  question  was  not  an  Issue  In  that 
case,  and,  while  appropriate  enough  to  the 
jHirticular  question,  was  not  intended  to 
lay  down  a  general  rule. 

[3]  The  respondent  further  contends  that, 
in  the  event  this  court  construes  section  421 
OS  not  imposing  the  necessity  of  a  redtal 
that  the  parties  will  abide  the  award,  the 
arMtratton  agreement  falla  under  the  com- 
mon-law rather  than  the  statutory  regula- 
tions for  the  submission  ot  the  controversy, 
since  the  agreement  nowhere  discloses  that 
it  Is  the  intent  of  the  parties  to  follow  the 
statutory  procedure.  This  contention  la 
baaed  on  the  assnmptifm  that  both  the  com* 
mon-Iaw  and  statutory  methods  of  arUtra- 
tlon  and  award  are  existent  in  this  stabe. 
But  this  court  has  ruled  In  a  recent  case 
that  common-law  arbitrations  have  be«i  en- 
tirely supplanted  \fy  our  statutory  regula- 
tions on  the  subject  See  Didcie  Mfg.  Co. 
V.  Sound  Const  &  Bng.  Co.,  1B9  Paa  129. 
Possibly  it  might  follow  from  this  that,  if 
the  submission  was  Insufficient  under  the 
statute,  the  entire  proceedings  would  be  a 
nullity ;  but,  as  we  have  indicated,  we  can- 
not conclude  that  this  agreement  was  thna 
insufficient  According  to  the  trial  court's 
own  view.  It  was  deficient  only  because  4t 
did  not  contain  an  agreement  to  abide  the 
award.  This,  as  we  say,  is  not  enough  on 
which  to  base  a  holding  of  insufficiency. 

[4]  Moreover,  no  claim  of  insufficiency  was 
made  when  the  appellant  moved  for  judg- 
ment thereon;  In  fact  both  parties  to  the 
agreement  treated  the  matter  throughout  as 
a  statutory  arbitration  until  after  Judgment 
was  rendered.  Mere  defects  in  the  proceed- 
ings could  not  avail  after  that  time.  There 
must  have  been  some  such  radical  departure 
from  the  prescribed  proceedings  as  to  show 
want  of  JurlsdicUon  in  the  court  to  render 
the  Judgment  There  was  no  such  depar- 
ture here. 

[B]  The  court  having  properly  acquired  ju- 
risdiction. Its  Judgment  was  a  final  one. 
which  could  be  vacated  only  in  the  manner 
and  on  the  grounds  prescribed  law  tor 
the  vacation  of  judgments. 

Reversed,  with  directions  to  reinstate  the 
judgment 

MORRIS,  a  J.,  and  M0X7NT  and  CHAD- 
WICK.  JJ.,  concur.  EliLIS,  J„  cancan  in 
result 
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STATB  T.  PBERY  LINE  ADTO  BUS  CO. 
et  aL  (No. 

(Supreme  Court  of  Washington.  Dea  12, 1916.) 

1.  Cbxminai,  "Law  ^saSS  —  Besponsibujctt 

IX>E  CrIUS— AOBNT. 
Agents  of  a  Jitney  bus  corporation  who  as- 
sisted and  abetted  its  operation  withoot  a  per- 
mit are  criminaHr  liable  with  tt  for  violating 
Laws  1816,  p.  227,  relating  Jitney  bos  traffic. 

[Ed.  Note.— Fw  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {S  ^>  41;  Dec.  Dig.  «=s>5S.] 

2.  STATtmss  0=»ai4(l)  —  Title  —  E^xpress- 
iHo  Subject. 

Laws  1915,  p.  227,  entitled  "An  act  relat- 
ing to  and  regulating  coinmon  carriers  of  pas- 
sengers upon  public  streets,  roads  and  high- 
ways," and  providing  for  bonding  motor  vehicles, 
does  not  violate  Const  art.  2,  i  19,  because  not 
expressing  its  subject  in  its  title. 

[Ed.  Note.— For  other  cases,  see  Stabites, 
Cent  Dig.  {  145;  Dec.  Dig.  «=9ll4(D.] 

3.  CONBTITDTIONAL  LaW  ©=5>20ii{5)— SpKOIAL 
IMMUN  ITIES— PbEFERENCE. 

Laws  1915,  p.  227,  requiring  bonds  from 
motor  vehicles,  but  not  from  street  car  com- 
panies,  does  not  violate  Const,  art.  1,  i  12,  pro- 
hibiting class  legislation,  since  the  oistinccion 
is  reasonable. 

[Ed.  Note.— Fbr  other  cases,  see  Constitution- 
al l^w.  Cent.  Dig.  H  616,  617;  Dea  Dig.  «s» 
205{5).l 

4.  CAEBIERg  €=>11— MOtOE  VEHICLES— BOND. 

Laws  1915,  p.  227,  is  not  invalid  because 
reqairiDg  a  surety  company's  bond  from  jitney 
basses  without  providug  for  bonds  of  other 
companies,  since  the  requirement  is  presumably 
reasonable. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  H  2,  8;  Dea  Dig.  «S9UJ 

5.  CONSTITUTIONAI,  LaW  i&=>20S(6)  —  -CLASS 
I^QISLATION, 

Laws  191&,  p.  237,  is  not  void  because  it  ex- 
pmpts  carriers  of  United  States  mail  from  iu 
provirions. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  H  651,  603,  607;  Dec  Dig. 
#=»208(6),] 

6.  CoTtSTrnmoNAL  Law  ^s»8a— FonETH  and 
Fifth  Auenduents  to  Ii^deeal  Constitu- 
tion. 

The  fourth  and  fifth  amendments  to  the  fed- 
eral Constitution  are  limitations  upon  powers 
of  the  federal  government,  and  have  no  appli- 

caDon  to  powers  of  the  states. 

[Ed.  Xote.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  g  14ft;  Dec  Dig.  «=>82.] 

7.  Constitutional  IjAW  4=>83(3)— Cbiuinal 
Law  ^393(1)— Self- I  NCBlM  in  ATI  on. 

Laws  1915,  p.  227,  does  not  violate  Const, 
srt  1,  §  9,  providing  that  no  person  shall  be 
compelled  in  a  criminal  case  to  give  evidence 
against  himself,  and  that  there  ehall  be  no  im- 
prisonment for  debt  except  in  cases  of  abscond- 
ing debtors. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
si  Lew,  Cent.  Dig.  fi  ISl^L  l>ec  Dig.  <3=» 
83(3);  Criminal  Law,  Gent  Dig.  {  871;  Dea 
Dig.  «=>393(1).I 

8.  CoitBTirunonAL  Law  «»297— Due  Pbo- 

CKSB. 

Laws  1915,  p.  227,  does  not  unconstitution- 
ally take  property  without  due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Conatitution- 
sl  Law,  C«iL  Dig. 
297.] 
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0.  Carrie E8  «s>4  —  RequIaATIon  —  Who  abb 
Common  Casbibrb. 

A  jitney  line  which  contracted  to  carry 
passengers  between  a  ferry  landing  and  a  desig- 
nated locality  is  a  common  carrier,  subject  to 
Laws  1915,  p.  227. 

{Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §S  1,  462-478;  Dec.  Dig.  «=>4, 

For  other  definitions,  see  Words  and  Phrases, 
FHrst  and  Second  Series,  Common  Carrier.] 

10.  Carriers  ^sG— Reouution— Covfakixs 

AlTECTED. 

Where  a  jitney  bus  line  contracted  with  a 
municipal  corporation  to  transport  passengers 
between  certain  points,  held  that  such  trans- 
portation was  not  rendered  on  behalf  of  the 
municipal  corporation  so  as  to  render  the  jitney 
line  exempt  from  Laws  1915,  p.  227. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S§  3,  4,  7;  Dec.  Dig.  «=>5.] 

11.  Criminal  Law  «=s>58  —  Responsibiliti 
fob  Cbihe— Agent. 

A  municipal  corporation  cannot  itself,  or 
by  contract  with  others,  transport  passengers 
in  violation  of  Laws  1915.  p.  227,  and  those 
who  do  so  under  contract  with  it  are  criminally 
liable  as  independent  contractors. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Low,  Cent  Dig.  {{  40,  41;  Dec  Dig.  «s»68.] 

D^rtment  1.  Appeal  from  Superior 
Court,  King  County;  Kennetb  Mackintosh, 
Judge. 

Prosecution  by  t&e  State  of  Washington 
against  the  Ferry  Line  Auto  Bus  C<Hnpany, 
a  corporation,  and  A.  G.  CoUlns  and  George 
Collins,  under  Laws  1915,  p.  227,  regulating 
motor  vehicle  transportation  for  hire.  Hie 
corporation  appeals  from  the  conviction  aud 
the  state  from  a  Judgment  of  dismissal  as  to 
the  individual  defendants.  Aifirmed  upon  the 
corporation's  appeal  and  reversed  upon  the 
State's  appeaL 

Alfred  U.  Lundln  and  W.  F.  Meier,  both  of 
Seattle,  for  the  State.  Jas.  E.  Bradford,  Wm. 
B.  Allison,  C  J.  France,  and  Shorett,  Mc- 
Laren &  Sborett,  all  of  Seattle,  for  respond- 
ents. ■ 

FULLBBTON,  J.  The  appellant  Ferry 
Line  Auto  Bus  Company,  a  corporation,  to- 
gether with  A.  G.  Collins  and  George  Collins, 
were  Jointly  accused  by  an  Information  filed 
by  the  prosecuting  attorney  of  King  county 
of  engaging  in  the  business  of  carrying  passen- 
gers for  hire  in  motor  propelled  vehicles 
along  the  public  streets  of  the  dty  of  Seattle, 
without  fli'st  having  a  permit  so  to  do,  as  re- 
quired by  chapter  57  of  the  Laws  of  191S, 
commonly  known  as  the  Jitney  Bus  Act  To 
the  information  each  of  the  defendants  filed 
demurrers.  The  demurrers  of  A.  G.  CoUlns 
and  Qeorge  Collins  were  sustained  by  the 
court,  and  on  the  election  of  the  prosecution 
to  stand  on  the  infonuaUon,  a  Jndgm«tt  of 
dismissal  as  to  them  was  eutered.  The  de- 
murrer of  the  Ferry  Line  Auto  Bus  Company 
was  overruled.  The  corporation  then  en- 
^  ^  tered  a  plea  of  not  guilty  to  the  infbnnatlou, 

'832-834;  Dec."Dig"*®»         ®o  *  trial,  which  was  had  before  the 
court  sitting  without  a  jury,  was  found 
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eullty  and  sentenced  to  pay  a  fine.  Tbe  state 
api>eal8  from  the  Judgment  of  dismissal 
against  the  Individual  defendants,  and  the 
Ferry  Line  Auto  Bus  Company  appeals  from 
the  Judgment  of  conviction. 

[1]  Hie  record  does  not  dlscAose  the  ground 
upon  which  the  learned  trial  Judge  rested  his 
decision  as  to  the  individual  defendants,  hot 
It  can  be  gathered  from  the  argument  of 
their  counsel  It  was  thought  that  since  the 
principal  <mly  was  required  to  have  a  permit 
before  engaging  in  the  business  of  carrying 
passengers  for  hire  in  motor  propelled  vehi- 
cles at  the  place  named,  these  defendants, 
being  merely  the  servants  and  agents  of  the 
principal,  oonid  not  be  guilty  of  a  violation 
of  tbe  statute,  even  though  they  aldM  and 
abetted  the  principal  in  the  execution  of  the 
unlawful  act  This  Is  not  the  law.  No  per- 
son committing  or  aiding  or  abetting  In  the 
cwuulsslon  of  an  unlawful  act  can  shield 
himself  from  punishment  by  showing  that  he 
acted  under  the  direction  of  or  as  the  f^nt 
or  servant  of  another.  As  was  said  by  the 
Supreme  Court  of  Tennessee  In  Atkins  v. 
State,  95  Tenn.  474,  32  S.  W.  391.  the  rela- 
tions of  principal  and  agent,  employer  and 
employ^,  are  not  recognized  in  the  criminal 
law.  By  that  law  every  man  must  stand  for 
himself.  No  man  can  authorize  another  to  do 
what  he  may  not  lawfully  do  himself.  If  the 
attempt  to  confer  such  authority  be  made, 
and  the  unlawful  act  be  done,  both  are  guilty. 
So  Mr.  Bishop,  in  hia  worlc  on  (^^tml□al  Law, 
says  that  the  command  of  a  superior  to  an  In- 
ferior, of  a  master  to  his  servant,  of  a  prin- 
cipal to  his  agent,  will  not  Justify  a  criminal 
act  done  in  pursuance  of  It  Bishop's  Kew 
Criminal  I^aw,  S  355.  To  the  same  effect  are 
our  own  cases.  In  State  v.  Bumam,  71  Wash. 
199,  128  Pac.  218,  It  was  held  that  tbe  mana- 
ger of  the  active  business  of  a  corporatltra  en- 
gaged In  the  business  of  selling  milk  was 
gull^  of  a  violation  of  the  statute  prohibit- 
ing the  selling  of  milk  below  a  certain  stand- 
ard, although  the  milk  was  sold  from  one  of 
the  wagons  of  the  corporation  which  left  the 
dairy  during  the  manager's  absence.  See, 
also,  Spokane  v.  Patterson,  4G  Wash.  93,  S9 
Pac.  402,  8  L.  R.  A.  (N.  S.)  1104,  123  Am. 
St  Rep.  921, 13  Ann.  Cas.  706. 

The  defendants  argue  that  If  every  per* 
son  who  is  In  any  way  engaged  in  the  unlaw- 
ful business  is  Included  within  the  penal 
provisions  of  the  statute,  then  each  Individu- 
al agcut  or  empIoyiS  must  comply  with  the 
statute,  regardless  of  whether  the  principal 
has  complied  with  the  statute  or  not  Not- 
withstanding it  Is  asserted  tbat  this  conclu- 
sion is  Inevitable,  we  have  not  been  able  to 
accept  It  The  principal  is  guilty  because  It 
engaged  In  the  business  without  a  compliance 
with  the  statute.  The  agents  and  servants 
are  guilty  because  they  aided  and  abetted 
the  principal  in  the  commission  of  the  unlaw- 
ful act.  The  principal  can  make  Its  business 
lawful  by  a  compliance  with  the  statute. 


When  once  it  Is  made  lawful,  dearly  It  is  no 
offense  for  one  as  its  agent  and  servant  to 
assist  in  the  prosecution  of  the  business.  We 
conclude,  therefore,  that  ttie  court  erred  In 
sustaining  the  demurrer  of  the  Individual 
defendants. 

[2-8]  The  prindpa!  question  submitted  oa 
the  appeal  of  the  Ferry  Line  Auto  Bus  Com- 
pany Is  the  constitutionality  of  the  statute 
upon  which  the  prosecutlim  la  fbunded.  This 
question  was  determined  by  us,  contrary  to 
the  appellant's  contentions,  in  the  case  of 
State  V.  Seattle  Taxicab  &  Transfer  Ca,  90 
Wash.  416,  156  Pbc.  837.  where  we  held  the 
act  consUtutlonal.  The  reasons  for  our  hold- 
ing are  fully  stated  in  tbe  opinion  in  that 
case,  and  it  is  unnecessary  to  rq;>eat  ttiem 
here.  On  the  authority  of  the  case  referred 
to  we  hold  the  act  constitutional. 

The  appellant  makes  a  further  ccmtention 
that  the  statute  is  not  applicable  to  Its  situa- 
tion: First,  because  the  statute  applies  only 
to  omunon  carriers  of  passengers,  and  that 
it  Is  not  such  a  common  carrier;  and,  second, 
because  the  auto  service  conducted  by  it  Is  an 
Integral  part  of  a  ferry  system  operated  by 
the  port  of  Seattle,  a  municipal  corporatloi. 

[I]  As  to  the  flrst  objection.  It  may  be  era- 
ceded  that  the  statute  applies  only  to  com- 
mon carriers  of  passengers  in  motor-propelled 
vehicles,  and  we  need  notice  the  part  of  the 
objection  only  which  denies  that  it  is  sndi 
a  carrier.  The  record  shows  that  the  ap> 
iwllant  was  duly  organized  as  a  corporatloa 
under  the  laws  of  the  state  of  Washington. 
Its  articles  of  Incorporation  are  not  disclos- 
ed, but  It  Is  stipulated  that  It  was  organized 
"for  the  purpose  of  engaging  in  the  perform- 
ance of  a  certain  contract  with  the  port  of 
Seattle,  as  set  forth  In  Exhibit  2,**  as  a  part 
of  the  stipulation.  Tbe  contract  so  set  forth, 
after  reciting  that  the  port  of  Seattle  main- 
tains and  operates  a  ferry  service  for  car- 
rying passengers  between  the  business  dis- 
trict of  the  dty  of  Seattle  to  a  portion  of  the 
dty  known  as  West  Seattle,  and  that  the 
appellant  "for  Itself,  its  snccessors  and  as- 
signs, is  desirous  of  establishing  an  auto  bus 
service  so  as  to  furnish  a  connecting  service 
with  said  ferry  for  the  li^hitants  of  the 
west  side,"  provides  that  the  appellant  will 
maintain  and  operate  for  a  period  of  10 
years  an  auto  bus  service  for  carrying  pas- 
sengers to  and  from  the  terminal  of  the  ferry 
at  West  Seattle  and  certain  other  designated 
points  In  the  city  named.  There  la  no  agree- 
ment that  the  appellant  will  carry  any  or  all 
persons  who  present  themselves  for  carriage, 
but  only  an  agreement  to  furnish  transfer 
service  for  passengera  ^Ing  to  and  from  the 
ferry.  It  Is  on  this  latter  fact  that  the  ap- 
pellant founds  Its  contention  that  It  Is  not  a 
common  carrier  of  passengers.  But  we  think 
It  manifest  that  the  appellant  is  a  common 
carrier  of  passengers.  It  must  carry  all  per- 
sons up  to  the  limit  of  Its  capadty  who  pre- 
j  sent  themselves  for  carriage  at  the  ferr; 
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landli^,  and  all  those  who  present  them- 
setves  toT  carriage  at  any  conr»ient  point 
In  its  route  for  carriage  to  the  ferry  land- 
ing, and  this  makes  It  a  common  carrier 
of  passengers  whether  it  carries  passengers 
between  otber  designated  points  or  not. 

[It]  The  second  contention  we  think  is 
equally  without  merit.  In  the  first  place  the 
service  conducted  by  the  appellant  Is  Inde- 
pendent of  the  service  conducted  by  the  port 
of  Seattle,  and  Is  not  an  Integral  or  any  part 
of  that  service.  While  the  service  doubtless 
operates  to  the  mutual  benefit  of  both,  the 
parties  treated  with  each  other  as  independ- 
ent corporations,  the  port  of  Seattle  going  so 
far  as  to  esact  a  bond  conditioned  that  the 
appellant  would  hold  the  port  harmless  from 
any  Judgment  obtained  against  either  party 
"by  reason  of  any  person  being  injured  on  or 
by"  the  vehicles  used  by  the  appellant;. 

[1 1  ]  But  more  than  this,  It  Is  not  the  rule 
that  a  municipal  corporation  can  itself  en- 
gnge.  or  contract  with  another  to  engage,  In 
the  business  of  carrying  passengers  for  hire 
In  contravention  of  a  public  statute  forbid- 
ding It.  A  munidpal  corporation,  like  every 
other  cftrporatioii  or  person,  must  act  within 
the  law.  Its  acts  otherwise  are  without  au- 
thority, and  subject  Its  agents  and  servants, 
who  assist  in  the  unlawful  acts,  to  liability 
as  Independent  actors.  Whartm,  Criminal 
Uw,  S  377. 

The  judgment  is  reversed  on  the  appeal 
of  the  state,  and  affirmed  on  the  appeal  of 
the  Ferry  line  Auto  Bus  Company. 

MORRIS,  C.  J.,  and  OHADWICK,  MOUNT, 
and  ELLIS,  JJ.,  concnr. 

m  Wuh.  TOO) 

In  re  TACHI'S  ESTATE. 
TAOHI  V.  KENT. 
(No.  13181.) 

(Supreme  Court  of  Washingttm.,  Dec.  8,  1910.) 

On  rehearing  en  banc.  Former  opinion  (00 
Wash.  621.  156  Pac.  833)  adhered  to. 

PER  CURIAM.  Upon  a  rehearing  en  banc 
a  majori^  of  the  court  still  adhere  to  the 
opinion  heretofore  filed  herein  as  reported 
In  90  Wash.  621,  156  Pac.  833,  and  the  Judg- 
ment is  accordingly  modified. 

(9S  Wanh.  fiTX)  -«^— > 
SCANDINAVIAN  AMERICAN   BANK  OF 
TACOMA  V.  PIERCE  COUNTI  et  bL 
(No.  13552.) 

(Supreme  Court  of  Wasbington.   Dec.  12,  1916.) 

1.  TAXATioif  Iff  I  i1100(2)  —  Banks  —  Rkaltt 
—Statute. 
Under  Rem.  &  Bal.  Code,  i  9134,  provld- 
iog  that  the  shares  of  stock  in  banks  shall  be 
assessed  to  the  owners,  on  their  full  and  fair 
value  on  March  Ist,  of  each  year,  first  deduct* 
iog  the  proportionate  part  of  the  assessed  value 
at  the  real  estate  belonging  to  the  bank,  and 


section  3330,  making  it  unlawful  for  a  bank  to 
can?  realty  on  its  ikk^  as  an  asset  for  more 
than  three  years,  where  realty  was  acquired 
by  the  bank  more  than  three  years  before  March 

1.  1913,  the  taxing  date,  ^e  court  properly 
refused  to  make  any  deduction  therefor. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  S$  ft44-647;  Dec.  Dig.  «»3S6(2)^ 

2.  Taxation  «s9886(!^BAifK0— Djeduotioh 
—Statute. 

A  bank  seeking  by  action  to  have  the  ae- 
scssed  value  of  its  realty  deducted  from  its  as- 
Beasment,  as  provided  by  Rem.  &  Bal,  Code,  } 
9134,  in  view  of  section  3330,  making  it  unlaw- 
ful for  a  bank  to  hold  realty  for  more  than 
three  years,  must  allege  and  prove  the  status 
of  the  realty  was  such  that  it  should  be  de- 
ducted from  its  assessment. 

[Ed.  Note. — For  other  caaes,  see  Taxation, 
Cent.  Dig.  Sf  644-647 ;  Dec.  Dig.  «=9386(2;) J 

3.  Taxation  «=3386(2)  —  Bahkb  —  Bkaltt  — 

Ded  dctioh—Statutb. 
Rem.  &  BaL  Code,  S  9134,  provides  that 
bank  stock  shall  be  assessed  to  the  owners  at 
its  fair  value,  tirst  deducting  the  proportionate 
part  of  the  asaesaed  value  of  realty  belonging 
to  the  bank.  A  bonk  building  was  subject  to 
a  mortgage  of  $150,000,  and  the  bank,  after 
acquiring  it,  spent  $150,000  over  and  above  the 
mortgage  in  improvements,  which  amouat  enter- 
ed into  the  valuation  of  its  capital  stock,  sur- 
plus, and  pro&ts.  Held,  that  all  the  value  of 
the  realty  which  was  considered  in  determining 
the  value  of  the  capital  stock  and  surplus  should 
be  deducted,  provided  the  deduction  did  not  ex- 
ceed the  assessed  value  of  the  property,  and  that 
a  deducticm  of  $90,000  on  a  tiO  per  cenL  basis 
of  the  improvement  was  proper. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §§  644r-647;  Dec.  Dig.  ^386(2).] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  Ernest  M.  Card,  Judge. 

Action  by  the  Scandinavian  American 
Bank  of  Tacoma  against  Pierce  County  and 
Calvin  J.  Oarr,  treasurer  of  Pierce  Coun- 
ty. Judgment  for  plaintiff  in  part,  and  It 
appeals.   Modified  and  affirmed. 

Williamson,  Williamson  A  Freeman,  of 
Tacoma,  for  appellant  Fred  Q.  Bemaun, 
Harry  E,  Phelps,  and  H.  O.  Fitch,  all  of  Ta- 
coma, for  respondents. 

HOLCOMB,  J.  App^ant,'  a  domestic 
banking  corporatl<m,  feeling  Itself  ai^rleved 
at  the  action  of,  the  assessor  of  Pierce  coun- 
ty In  falling  to  deduct  the  ralue  of  certain 
real  estate  owned  by  It  from  the  value  of  Its 
capital  stock,  surplus,  and  undivided  inoflts 
for  the  purposes  of  taxation,  Id  the  assess- 
ment of  March  1,  191S,  brought  this  action 
against  Pierce  county  and  the  treasurer 
thereof  to  restrain  t^e  enforcement  of  the 
tax,  and  to  compel  the  treasurer  to  accept 
as  full  payment  of  the  tax  an  amount  which 
would  be  correct  If  the  value  of  all  the  real 
estate  were  deducted  In  contormlty  with  ap- 
pellant's claim.  The  trial  court  ordered  the 
assessed  value  of  a  portion  of  the  tracts  of 
real  estate,  amounting  to  (45,957,  deducted, 
and  entered  its  decree  accordingly,  from 
whidi  decree  appellant  has  aiQ)ealed. 

[1]  Appellant  first  assigns  as  error  the  ac- 
tion of  the  trial  court  In  refusing  to  deduct 
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the  value  of  certain  of  tbe  tracts  of  rod 
estate  as  provided  for  la  Bern,  ft  Bal  Code, 
1 9134,  because  it  was  shown  by  tbe  pleadings 
ttiat  tlie  date  of  acqnislUon  was  more  tiban 
three  years  prlOT  to  March  1.  191S,  it  being 
unlawful  for  a  bank  to  carry  real  estate  on 
its  books  as  an  asset  for  a  longer  period 
than  three  yeare,  tinder  statute  Bern,  ft  Bal. 
Code,  S  3330;  and  also  the  conrfs  lefasal 
to  deduct  the  value  of  other  parcels  of  real 
estate  because  tbe  dates  of  acquisition  tbere- 
of  were  neither  pleaded  nor  proved,  the  court 
being  of  the  opinion  that  the  burden  of  proof 
was  on  appellant  to  establish  sucb  facts  be- 
fore it  could  prevail. 

Appellant  contends  that,  baring  alleged 
and  proved  that  It  owned  this  property  on 
March  1,  1913,  by  virtue  of  Rem.  ft  BaL 
Code,  8  9134,  which  provides  that  the  pro- 
portionate part  of  the  assessed  value  of  tbe 
real  estate  belonging  to  tbe  bank  sAiail  be 
deducted,  it  has  established  a  prima  fade 
case,  and  It  Is  therefore  Incumbent  on  re- 
spondents to  show  as  a  matter  of  defense 
that  the  property  bas  been  held  by  appel- 
lant for  a  longer  period  tb&n  three  years. 
In  arriving  at  the  foregoing  conclusions  the 
trial  court  construed  certain  dates  Indicated 
In  an  exhibit  attached  to  and  made  part  of 
appellant's  complaint,  preceding  the  descrip- 
tion of  each  tract  of  real  estate,  as  the  dates 
of  acquisition  thereof  by  the  bank,  which 
construction  Is  now  complained  of  by  appel- 
lant. Since  there  Is  nothing  in  the  record  to 
enlighten  us  on  tbe  exact  office  of  th^se 
dates,  and  as  the  dates  of  acquisition  would 
be  material  to  the  issues  in  this  case,  it 
seems  improbable  that  they  were  placed 
there  for  any  other  purpose  than  to  indicate 
tbe  dates  of  acquisition  of  the  various  par- 
cels, which  leads  us  to  the  conclusion  that 
the  construction  of  the  trial  court  is  correct, 

[2]  Since,  then,  it  was  unlawful  for  banks 
to  carry  real  estate  on  their  books  for  a 
longer  period  than  three  years  (Rem.  &  Bal. 
Code,  S  3300),  the  value  of  such  real  estate 
could  not  be  considered  In  determining  tbe 
value  of  the  capital  stock,  and  hence  could 
not  be  deducted  from  tbe  value  of  the  capi- 
tal stock.  Begardless  of  the  status  of  tbe 
title  to  property  held  by  a  bank  longer  than 
throe  years,  It  Is  made  unlawful  by  statute 
to  do  so,  and  appellant  cannot  reap  the  ben- 
efits of  Rem.  &  Bal.  Code,  §  9134,  by  a  con- 
tinuing violation  of  the  law.  As  appellant 
is  seeking  by  this  actlou  to  have  the  assessed 
value  of  this  property  deducted,  It  must  al- 
lege and  prove  that  the  status  of  this  prop- 
erty was  such  that  It  should  be  deducted  by 
virtue  of  tbe  statutes.  As  this  was  not  done, 
we  find  no  error  in  the  trial  court's  ruling 
on  tile  question. 

[S]  Included  In  this  list  of  property  the 
assessed  value  of  which  appellant  claims 
should  have  been  deducted  was  a  tract  of 
property  which  the  bonk  used  as  Its  place 
of  business,  hereinafter  called  tbe  bank  prop- 
erty. The  action  of  tbe  trial  court  in  allow- 


ing a  deduction  of  only  $30,000  by  reason  of 
tbe  bank's  ownership  of  this  property  is  also 
assigned  as  error.  ^Is  property  was  ap- 
praised at  f200.000.  and  a  eo-per  cent,  basis 
was  then  used  in  Pierce  county  to  fix  the  as- 
sessed value  for  taxation,  making  tbe  assess- 
ed value  thereof  $120,000,  at  which  it  was 
thereupon  assessed  separately  as  real  estate 
acomUi^  to  law.  As  this  prt^rty  was  In- 
cumbered by  a  mortgage  of  $160,000,  the 
assessor,  conceiving  the  Idea  that  appellant 
was  mtltled  only  to  a  deductlou  of  its  equi- 
ty In  the  property  over  and  above  the  amount 
of  tbe  mortgage,  instead  of  deducting  the 
assessed  Talde~$120,000— from  the  value  ot 
the  capital  Btod^,  surplus,  and  undivided 
profits,  first  subtracted  from  tbe  assessed 
value  tbe  sum  of  $90,000,  wbicb  was  60  per 
cent  ot  the  $160,000  mortgage,  leaving  a 
balance  of  $30,000,  the  deduction  of  which  is 
complained  oi  appellant  After  appe- 
lant bad  acquired  this  bank  property  it  ex* 
pended  the  sum  of  $160,000  over  and  above 
tbe  mortgage  in  rendering  the  premises  suit* 
able  for  its  business,  and  therefore  asserts 
that  60  per  cent  of  this  $160,000  invested 
in  the  premises,  or  $90,000,  should  have  been 
deducted  from  the  value  of  the  capital  stock, 
undivided  profits,  and  surplus,  instead  of  the 
$30,000  deduction  as  made  by  tbe  assessor. 
It  is  interesting  to  note  that  appellant  is  not 
claiming  a  deduction  of  the  assessed  valae 
of  the  property  as  real  estate. 

This  court  held,  in  Scandinavian  Ameri- 
can Bank  v.  Pierce  County,  86  Wash.  348, 
14S  Pac.  18.  that  Rem.  &  Bal.  Code.  {  0134, 
contemplates  that  only  that  portion  of  tbe 
real  estate  which  .entered  Into  the  value  of 
tbe  capital  stock  should  be  deducted.  Tbe 
converse  would  also  be  true,  that  all  the 
value  of  the  real  estate  whlcb  was  consid- 
ered In  determining  the  value  of  the  capital 
stock  and  surplus  should  be  deducted,  pro- 
vided that  tbe  value  to  be  deducted  does 
not  exceed  tbe  assessed  value  of  the  prop- 
erty. As  to  what  value  this  bank  property  was 
given  In  ascertaining  the  value  of  the  capi- 
tal stock,  surplus,  and  undivided  proSts, 
at  $220,977.28,  the  record  is  not  clear,  but 
Prlugle,  manager  of  appellant,  testified  that 
the  $150,000  expended  by  appellant  on  this 
property  entered  into  and  became  a  part  of 
the  $229,977.28,  which  figures  were  turned  in 
by  appellant  to  the  assessor.  This  testimony 
was  corroborated  by  one  Hayden,  a  former 
deputy  state  bank  examiner.  It  is  true  that 
tbe  assessor  denied  this  testimony,  but  the 
fact  remains  that  he  accepted  the  exact 
figure  of  $229,977.28  as  received  by  him  from 
appellant,  and  offered  no  explanatiw  as  to 
how  he  ascertained  that  amount  nor  what 
value  he  placed  upon  the  bank  property  la 
so  ascertaining  It.  From  these  facts  it  seems 
apparent  that  the  $150,000  expended  by  ap- 
pellant on  this  property  was  taken  as  the 
value  of  the  pr<^rty  In  determining  the  val- 
ue of  the  surplus,  capital  stock,  and  undl* 
vided  profits. 

Digitized  by  GooQle 


Wasb.> 


STATE  V. 


SAVIDGB 


471 


In  determining  the  amount  tbat  shonid  be 
deducted  on  account  ot  appellant's  ownership 
ct  this  bank  property,  there  are  two  tests 
that  must  be  followed,  viz.:  (1)  In  no  event 
can  more  than  the  assessed  value  of  the  prc^ 
erty  be  deducted,  which  In  this  case  was 
(120.000,  as  that  Is  the  limit  authorized 
by  Bern,  ft  Bal.  Code,  S  9134;  (2)  nor  can  a 
greater  amoont  be  deducted  by  reason  of  a 
bank's  ownership  of  property  than  the  ral- 
ne  that  such  property  was  conMdered  to 
have  in  determining  the  Value  of  the  cap- 
ital stock,  surplus,  and  undivided  profits. 
As  9150,000  was  considered  the  value  of  this 
property  In  ascertaining  the  value  of  the 
capital  stock,  surplus,  and  undivided  profits 
no  more  than  60  per  cent,  of  tbat  amount,  or 
$90,000,  could  be  deducted  or  It  would  vio- 
late teat  No.  2  as  stated  above.  It  Is  ap- 
parent, therefore,  that  a  deduction  of  $00,000 
Is  proper  as  It  violates  neither  of  these 
tests,  since  It  is  a  lesser  amount  than  the  as- 
sessed value  of  the  property  aa  real  estate, 
and  It  Is  60  per  cent  of  the  value  the  land 
was  given  In  determining  the  value  of  the 
capital  stock,  surplus,  and  undivided  profits. 
Not  to  allow  such  deduction  would  amount 
to  double  taxation,  for  it  would  be  taxed 
once  as  really  and  once  as  personal  property 
Included  In  the  capital  stock,  surplus,  and 
undivided  profits.  We  do  not  wish  to  be 
understood  as  holding  that  In  all  cases 
the  true  amount  of  deduction  Is  mearared  by 
the  amount  invested  by  appellant  In  the 
pn^erty,  but  raUier  that  the  amount  Invest- 
ed should  be  deducted  where  it  Is  the  amount 
used  in  determining  the  value  of  the  capital 
stodc,  surplus,  and  undivided  profits,  and 
where  such  amount  is  either  equal  to  or  less 
than  the  assessed  value  of  the  property. 

The  decree  of  the  trial  court  Is  therefore 
modlQed  by  deducting  from  the  assessed  val- 
uation of  the  capital  stock,  surplus,  and  un- 
divided profits  $90,000  instead  of  $80,000,  and 
In  all  other  respects  it  Is  affirmed.  .^^Kdlant 
will  recover  costs. 

UOSRIS,  a  J.,  and  MOUNT,  FULLER- 
TON,  and  PABEESt,  J.,  concur. 


<93  Wub.  678) 

STATE  ex  ret  HALL  v.  SAVIDGE,  Public 
Lends  Ck>m'r.  <No.  X3649.) 

(Supreme  Ckmrt  of  Waahliigton.  Dee.  12, 1916.) 

1.  MuTBB  AlVD  MlNKBAU  «»5— LBASB— BiGHT 

TO  Lease— PowBBS  or  Oouhissionbb. 

Under  Bern.  Code  1915,  |  6675,  as  to  salea 
<tt  public  lands,  and  section  6791,  providing  tliat 
the  commisBioner  of  public  lands  may  execute 
leSMS  for  extraction  of  petroleum  from  state 
lands,  an  applicant  is  entiued  to  a  lease  of  lands 
for  which  he  applies  if  they  are  subject  to  lease, 
ud  be  has  fully  complied  with  the  statutea  re- 
ladoc  thereto ;  the  commissioner  being  without 
discretioo. 

[Ed.  Note.— For  other  cases,  see  Mines  ana 
Uinerala,  Cent.  Dig.  $  6 ;  Dec.  Dig.  «=>5.] 


2.  MuTBjs  AND  Minerals  «=»5— Lvasb— Bioht 

TO     l£ASB~P0WEBS     OF  COHUlSSXOHE^ 

"Land  Bblonqino  to  Statb." 
Under  Bern.  Code  1915,  S  6675,  providhix 
for  sales  of  public  lands  and  for  reservation  of 
the  right  to  extract  petroleum  and  oils  there- 
from, but  providing  that  no  right  shall  be  ex- 
ercised under  the  reservation  until  provision  has 
been  made  to  pay  the  owuer  of  the  land  on 
which  the  righto  reserved  are  sought  to  be  ex- 
ercised full  payment  for  all  damages  byreasoD 
of  entering  np<m  the  land,  and  section  0791,  pro- 
viding that  the  OommisnoDer  of  Public  Lands 
may  Tease  for  extraction  of  petroleum  any  land 
belonging  to  the  state,  the  commiasioner  may 
execute  leases  even  if  the  land  haa  been  sold  by 
the  state  to  individuals  with  a  reservatian  of 
the  light  to  extract  oils. 

[Ed.  Note^For  otiier  eases,  see  Mines  and 
Minerals,  Gent.  I^.  |  6;  Dec  Dig.  «=96.] 

3.  Mines  and  Minerals  4=>5— Lease— Bight 

TO  LBASB—PoWEBS  of  CoiOUfiSlONEB. 
Under  such  ^atutea  it  is  prerequisite  to 
right  to  lease  that  provision  for  payment  of 
damages  be  made. 

[Ed.  Note.— For  other  cases,  see  Mhies  and 
Minerals,  Cent.  Dig.  |  6;  Dee.  IMk.  «s35.} 

4.  Mines  and  Minuulb  ^a»5— Lease— Bight 

TO     LeASB--P0WXB8     or  CoiOIIBSIONBa— 

"Owner." 

Under  suc^  statutes  a  oomtracdnc  purchaser 
from  the  state  Is  an  owner. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig,  {  5  ;  Dec.  Dig.  <S=>5. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Owner.] 

Orisinal  ai^llcatira  tor  mandamus  by  the 
State,  on  the  relathm  of  P.  B.  Hall,  agalnat 
a  V.  Savidg^  as  Oonmiladoner  of  Public 
Lands.  Writ  denied. 

Lee  C.  Delle,  of  North  Yakima,  for  plain- 
tiff. W.  V.  Tanner,  Atty.  Gen.,  and  B.  B. 
Campbell,  of  Olymida,  for  reqxHident 

FULLERTON,  J.  This  Is  an  original  ap- 
plication for  a  writ  of  mandamus.  It  Is  be- 
fore us  on  the  petition  of  the  relator  for  the 
writ  and  the  demurrer  thereto  by  the  re- 
spondent 

In  substance,  the  petition  recites  the  fol- 
lowing facts:  On  April  2,  1910,  the  state, 
being  then  the  owner  of  a  certain  section  of 
land  situated  In  Benton  county,  entered  Into 
a  contract  In  the  manner  provided  by  statute 
for  the  sale  of  the  same  to  one  S.  W.  Macy, 
reserving  to  itself,  its  successors  and  as- 
signs forever,  all  oils  and  gases  In  such  land 
contained,  together  with  the  right  to  enter 
on  the  same  or  any  part  thereof  for  the  pur- 
poses of  exploring  tor  oils  and  gases -tbere- 
ou  and  developing  and  working  such  mines  aa 
might  be  found,  wuich  contract  has  at  all 
times  since  the  same  was  entered  Into  been 
k^t  In  full  force  and  effect  The  land  Is 
situate  In  an  arid  region  of  the  state,  is  un- 
productive in  its  natural  stat^  is  covered 
with  a  native  growth  of  sagebrush,  la  in- 
capable of  ralsinK  any  form  of  crop  what- 
soever wlthoQt  irrigation,  is  not  Irrigated, 
and  Is  not  situate  under  any  tnlgatlon  canal 
or  system  from  which  It  can  be  irrigated. 
Prior  to  July  12,  1916,  the  applicant  dlscov- 
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ered  on  a  certain  described  quarter  sectloQieases  and  contracts  for  tbe  minloer  an*I  ex- 


i>£  such  land  valuable  petroleum  oils  and 
gases  In  paying  quantities,  and  on  tbe  day 
named  applied  to  the  d^endant,  who  is  the 
duly  elected  and  acting  land  commissioner  of 
the  state  of  Wa^lngton  and  the  officer  of 
the  state  who  Is  vested  with  power  to  lease 
state  lands  for  the  purpose  of  mining  for 
(dla  and  gasm,  for  a  lease  of  the  qoarter 
section  for  that  purpose,  tendwlng  to  the 
defendant  all  of  the  costs  and  charges  pro- 
vided by  statute  as  a  condition  precedent  to 
procuring  such  a  lease.  The  lease  was  refus- 
ed by  the  defendant,  and  the  prayer  of  the 
petition  Is  for  a  peremptory  writ  command- 
ing him  to  enter  into  It 

[1]  The  statute  in  force  at  the  time  the 
contract  with  Macy  was  entered  into  (Rem. 
Code,  S  0675)  contains  the  following  provi- 
sions: 

"All  state  lands  shall  be  sold  on  the  following 
terms:  One-tenth  to  be  paid  on  the  date  ot 
sale  and  one-tenth  to  be  paid  one  year  from 
the  date  of  issuance  of  the  contract  of  sale,  and 
one-tenth  annually  thereafter  until  the  full  pur- 
chase price  has  been  paid ;  •  •  ♦  Provided, 
further,  that  each  and  every  contract  for  the 
sale  of  any  state  lands,  or  deeds  or  patents  to 
«ach  state  Imids  except  deeds  or  patents  issued 
pursuant  to  contracts  neretofore  made  shall  con- 
tain the  following  saving  clause :  The  party 
of  the  first  part  hereby  expressly  saves,  excepts 
and  reserves  out  of  the  grant  hereby  made,  unto 
itself,  its  successors,  and  assigns  forever,  all 
<als,  gases,  coal,  ores,  minerals,  and  fossils  of 
every  name,  kind  or  description,  and  which  may 
be  in  or  upon  said  lands  above  described,  or  any 
part  thereof,  and  the  right  to  explore  the  same 
tor  such  oil,  gases,  coal,  ores,  minerals,  and  fos* 
ails;  and  it  also  hereby  expressly  saves  and 
reserves  out  of  the  grant  hereby  made,  unto 
itself,  its  successors  and  assigns  forever,  the 
right  to  enter  by  itself,  its  agents,  attorneys  and 
servants  upon  said  lands  or  any  part  or  parts 
thereof,  at  any  and  all  times,  for  the  purpose  of 
opening,  developing  and  working  mines  thereon, 
and  taking  out  and  removing  therefrom  all  such 
oils,  gases,  coat,  ores,  minerals  and  fossils,  and 
to  that  end  it  further  expressly  reserves  out  of 
the  grant  hereby  made,  unto  itself,  its  succes- 
sors and  assigns  forever,  the  right  by  its  or  their 
agents,  servants  and  attorneys  at  any  and  all 
times  to  erect,  construct,  maintain  and  use  all 
such  buildings,  machinery,  roads  and  railroads, 
.sink  sut'li  slinfts,  remove  such  soil,  and  to  re> 
main  on  said  lands  or  any  part  thereof  for  the 
litisiness  of  mining  and  tu  occupy  as  much  ot 
said  lands  as  may  be  necessary  or  convenient  for 
the  successful  prosecution  of  such  mining  busi- 
nvss  hereby  expressly  reserving  to  itself,  its 
succcs-sors  and  assigns,  as  aforesaid,  generally, 
all  riiihts  and  powers  in,  to,  and  over  said  land, 
whether  herein  expressed  or  not,  reasonably 
uoct'ssury  or  convenient  to  render  beneficial  and 
eilicient  the  complete  enjoyment  of  the  property 
and  rights  hereby  expressly  reserved' :  Provided, 
further,  that  no  rights  snail  be  exercised  under 
this  reservation  by  the  state,  its  successors  or 
assigns,  until  provision  has  been  made  by  the 
state,  its  successors  or  assigns  to  pay  to  the 
owner  of  the  land  upon  wliicn  the  rights  herein 
reserved  to  the  state,  its  successors  or  assigns 
are  sought  to  be  exercised,  full  payment  for  ail 
damages  sustained  by  said  owner,  by  reason  of 
entering  upon  said  land." 

The  section  of  the  statute  relating  to  leases 
of  land  containlDg  petroleum  and  natural 
gases  (Rem.  Code,  S  6791)  reads  as  follows: 

"The  commissioner  of  public  lands  of  the  state 


traction  of  petroleum  and  natural  gas  from  any 
land  belongmg  to  the  state  or  from  any  lands 
in  which  the  state  may  hereafter  acquire  titlb 
subject  to  the  conditions  hereinafter  provided.*^ 

In  State  ex  rel.  Pindall  v.  Ross,  55  Wash. 
242,  104  Pac.  216,  we  held,  when  construing 
the  statute  with  reference  to  the  leasing  of 
state  lands  for  mining  purposes,  that  the 
land  commissioner  was  without  discretion 
nith  regard  thereto,  but  that  he  must  lease 
on  application  of  a  person  qualified  to  ta^e 
who  fully  complies  with  the  provisions  of 
the  statute.  The  same  rule  applies  to  the 
present  statute,  and  the  applicant  is  entiUM 
to  a  lease  of  the  lands  here  In  question  if 
they  are  the  subject  of  lease  and  tbe  appli- 
cant has  fully  complied  with  the  statutea  re- 
lating thereto. 

It  Is  the  contention  of  the  Attorney  Gener- 
al representing  the  land  commissioner  that 
the  lands  are  not  subject  to  lease  for  the 
purposes  for  which  they  are  sought,  for  two 
reasons:  First,  because  the  statutes  relat- 
ing to  leases  for  mining  purposes  apply  only 
to  unincumbered  lands  of  the  state,  and 
tbat  these  lands  are  not  unincumbered;  and, 
second,  because  there  has  been  no  compli- 
ance with  the  last  proviso  of  the  section  first 
quoted,  In  that  no  provision  has  been  made 
to  pay  to  the  owner  of  the  land  upon  which 
the  rights  are  sought  to  be  eierclspd  the 
damages  that  will  he  sustained  by  the  owner 
by  reason  of  entering  upon  the  land. 

[2]  The  first  of  these  obJecUmis  cannot,  in 
our  opinion,  be  sustained.  It  is  true  that  the 
statute  authorizing  the  lease  of  Jands  for 
mining  and  for  the  extraction  of  petroleum 
and  natural  gases  uses  the  expression  "land 
belonging  to  the  state"  In  describing  the 
lands  subject  to  tbe  lease;  yet  we  think  It 
includes  lands  the  titie  to  which  stands  in 
the  condltioD  of  the  lands  here  In  question. 
The  language  employed  is  generat  The 
statute  was  Intended  to  be  operative.  The 
Legislature  has  not  authorized  tbe  state  it- 
self to  engage  in  the  business  of  mining,  and. 
If  It  may  not  lease  these  reserved  rights,  it 
must  follow  that  no  means  exists  by  which 
such  rights  may  be  made  available  to  the 
state.  While  the  language  Is  perhaps  not 
the  most  happy  that  could  be  employed  to 
express  the  idea,  we  are  constrained  to  con- 
clude that  these  reserred  rlgtata  are  subject 
to  lease. 

[3]  We  are  clear,  however,  tbat  the  appli- 
cation was  properly  denied  on  tbe  second 
ground  stated.  It  will  be  observed  tbat 
it  is  expressly  provided  In  the  second  of  the 
provisos  in  the  first  section  quoted  that  no 
rights  shall  be  exercised  under  the  re^terva- 
tion,  either  by  the  state  or  its  successors  or 
assigns,  until  provision  has  been  made  for 
the  payment  to  the  owner  of  the  land  of  all 
damages  which  be  will  sustain  by  reason  uf 
entering  upon  such  land.  This  Is  a  condition 
precedent  to  any  action  in  tbe  premises  and 
includes  the  entering  into  of  the  lease  as  well 
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exploring  or  mining  purposes.  Since  it  is 
conceded  that  these  damages  hare  not  been 
ascertained  or  paid,  the  land  oommissIODer 
acted  within  his  aatliozl^  In  rtfnslng  to 
enter  Into  the  lease. 

[4]  We  have  not  OTeriooked  the  argument 
to  the  ^ect  that  a  person  holding  a  coa- 
tract  to  purchase  Is  not  an  owner,  and  that 
In  this  particular  Instance  the  purchaser  will 
not  be  damaged  because  of  the  valueless 
character  of  the  land  for  the  purposes  for 
which  he  Is  permitted  to  use  It.  But  we  hare 
no  hesitancy  in  saying  that  the  contracting 
purchaser  Is  an  owner  within  the  meaning 
of  the  statute,  and  whether  or  not  the  land 
Is  valuable  for  his  purposes  is  a  question  on 
which  he  has  a  right  to  be  beard  in  a  court 
of  competent  Jurisdiction;  he  Is  not  obligated 
to  appear  and  contest  the  question  before  the 
land  commissioner.  > 

The  application  for  the  writ  la  denied. 

MORRIS.  G.  J.*  and  MOUNT  and  PAR- 
KER, JJ.,  concur. 


(9S  Wash.  S35) 

NORTHWESTERN  NAT.  BANK  OP  BELL- 
INGHAM  V.  GUARDIAN  CASUALTY  & 
0UABANT7  CO.   (No.  13S19.) 

<Sapreme  Court  of  Washingtoa.   Dec.  12, 1910.) 

1.  MuKiciPAi.  Cohporations  ®»347(2)— Con- 
srstrcTioN  Contract  —  Installuekts  Due 

— ASSIONHENT. 

Assignment  to  B  bank  of  all  mooeys  to  be- 
come due  to  coDtractors  as  security  for  Dotee 
taken  and  tiled  with  the  city  comptroller  prior 
to  any  notice  that  labor  and  material  claims  bad 
not  been  or  would  not  be  paid,  the  contract  con- 
taioins  no  provision  for  an  absolute  reserve 
for  labor  and  material  claims,  but  ouly  jiprmit- 
ting  the  city  to  withhold  payment  until  satisfied 
that  all  Bucb  diiims  had  been  paid,  and  nothing 
luving  been  held  np  by,  the  city  at  the  time  the 
assignments  were  made,  must  be  treated  aa  a 
valid  appropriation  to  the  bank's  notes  of  the 
fund  afterward  paid  into  court  by  the  city,  su- 
perior to  any  ri^ht  of  laborers  or  materialmen, 
and  hence  superior  to  any  right  of  subrogatioD 
in  the  surety,  as  the  bank  had  a  superior  equity. 

[FA.  Note. — For  other  cases,  see  Municipal 
tV)rporationa,  Cent.  Dig.  S  877 ;  Dec.  Dig.  -8=3 

2.  Municipal  ConpOEATiONa«!=»347(2)—CoN- 
sTRucTioH  Contract  —  Labob  and  Mats- 
rial  Claims— A  ssiGNicENT. 

Assij^mcnts  of  labor  and  material  claims 
were  not,  because  of  the  agreement  between  the 
eoQtrsctor  and  bank  to  advance  money  for  this 
purpose,  extinguished,  so  far  as  the  bond  is  con- 
cemed.  upon  their  payment  by  the  bank;  but 
th?  bank  had  the  same  right  to  purchase  and 
take  assignmwit  of  the  claim  as  any  one  else. 
[Ed.  Note.— For  other  cases,  see  Municipal 

CorporaUons,  Cwit.  Dig.  {  877 ;  Dec.  Dig.  «=» 

347(2).] 

3.  ASSIGNUBKTS  ^»78  —  E^QUITABLE  AS- 
SIGN UBNTa— MECHANICS*  Liens. 

Where  a  bank  paid  and  took  assignments 
of  labor  and  material  claims,  as  the  material- 
man or  laborer's  claim  against  the  contractor's 
bond  IS  ancillary  to  and  dependent  upon  his  right 
apinst  the  contractor,  an  assignment  of  the 
fight  ogainst  the  contractor  operates  as  an 


equitable  assignment  of  the  right  against  the 

bond. 

[Ed.  Note.— For  otlicr  easok  see  Assignments, 
Cent  Dig.  S  14B;  Dec  Dig.  «=s>78.] 

4.  MtmiCIPAL  COEPORATIONS  4=93470!)  — 
CONSTBUCTION  CONTBACT— KlOHTS  OF  SUBE- 
TT— PbIOB  AeSIGKMENTS. 

Where  a  bank  paid  and  took  assignments  of 
the  claims  for  labor  and  material  under  an 
agreement  with  the  contractor,  the  surety  could 
not  claim  that  because  it  was  not  surety  for 
claims  for  moue^^  advanced  by  tho  bank  to  the 
contractor,  but  only  for  labor  and  material 
claims,  as  between  uie  bank  and  the  surety,  a 
fund  paid  into  court  by  the  city  should  be  first 
applied  to  the  assigned  claims  and  not  the  con- 
tractor's  prior  claim. 

[Ed.  Note.- For  otber  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  877;  Dec.  Dig.  <3=o 
847(2).] 

5.  MUNUIPAI.  COBPOBATIONS  «t»347(2)— CON- 
BTBUCTION  CONTBACTS  —  NONLIBNABLB 
Claius— ASSIOnUENT. 

"Hie  claims  of  two  subcontractors  and  their 
bookkeeper,  not  beic^  lienable  claims,  were  not 
assertable  against  either  the  fund  paid  into 
court  by  the  city  or  against  the  contractor's 
bond  to  the  exclusion  of  the  surety's  right  of 
subrogation,  and  the  assi^ment  of  their  claims 
carried  no  rights  except  rights  of  action  against 
the  contractors  personally. 

[Ed.  Note.— IVw  other  cases,  see  Municipal 
Utrporntions.  Cent  Dig.  |  877 ;  Dec  Dig.  4» 
347(2).] 

Department  1.  Appeal  from  Superior 
Court,  Whatcom  County;  Wl  H.  Pemberton, 
Jndge. 

Action  by  the  Northwestern  National  Bank 
of  Beilingham  against  the  Guardian  Casualty 
&  Guaranty  Company  and  others.  Judgment 
for  plaintiff,  motion  for  new  trial  denied,  and 
named  defendant  appeals.  Remanded  for 
modification  of  judgmeut  as  Indicated. 

Reeves  Aylmore,  Jr.,  aud  S.  H.  Kelleran. 
both  of  Seattle,  for  appellant.  Black  & 
Black,  of  Beilingham,  for  respondent 

ELLIS.  J.  The  facts  of  this  case  are  in 
part  stipulated  and  are  not  disputed.  On 
August  25,  1913,  defendant  city  entered  into 
a  contract  with  defendants  Brooks  &  Olsen 
for  the  construction  of  a  certain  trunk  water 
main,  and  at  the  same  time  took  from  Brooks 
&  Olseo  a  bond  signed  by  them  as  principals 
and  by  defendant  Guardian  Casualty  &  Guar- 
anty Company  as  surety,  conditioned  as  fol- 
lows: 

"The  conditions  of  this  obligation  are  such, 
that  if  the  said  principal  shall  perform  said 
contract  which  is  hereby  expressly  referred  to 
and  made  a  part  hereof,  according  to  its  terras, 
conditions  and  stipulationsj  and  shall  pay  as 
they  become  due,  all  just  claims  for  all  work  aud 
labor  80  performed,  and  all  skill,  or  labor  and 
all  laborers,  mechanics,  subcontractors  and  ma- 
terialmen and  all  persons  who  shall  supply  such 
person  or  persons  or  subcontractors  with  provi- 
sions and  supplies  for  the  carrying  on  of  said 
work,  all  just  debts,  dues  and  demands  incur- 
red in  the  performance  of  said  contract,  and 
shall  comply  with  all  the  requirements  of  the 
charter  and  ordinances  of  the  city  of  Beiling- 
ham and  the  statutes  of  the  state  of  Washing- 
ton, then  this  obliiratlon  to  be  void,  otherwise 
to  remain  in  full  force  and  effect." 
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The  penalty  In  the  bond  was  $25,125.50. 
The  contractor  entered  upon  the  performance 
of  the  work,  and  soon  after  went  to  plaintiff 
bank  and  arranged  for  loans  of  money  with 
wldcta  to  cany  on  the  work.  The  bank  as  a 
condition  to  the  making  of  the  loans  required 
the  contractor  to  execute  to  It  an  aasignmeut 
of  all  warrants  to  be  Issued  by  the  city  un- 
der the  contract,  wbidi  asslgnmoit  was  to 
be  coUateral  securl^  for  the  payment  of  the 
loans.  The  contradnr  accordingly  did  exe-. 
cnte,  on  or  about  the  dates  they  bear,  assign- 
ments as  follows: 

"Sept  8,  1»13.  City  Comptroller,  Belling- 
ham,  Wash.— Dear  Sir:  Will  you  kindly  deliver 
to  the  Northwestern  National  Bank,  all  war- 
rants' or  amounts  due  us  on  account  of  the  new 
concrete  water  ditch,  which  contract  was  re- 
cently awarded  to  us.  fours  truly,  Brooks  & 
Olsen,  C.  M.  Olsen." 

"Sept  24,  1913.  Mr.  H.  J.  Korthaur,  City 
0>mptroUer,  Bdlin^am,  Wasli^  City— Dear 
Sir:  Please  pay  to  tiie  order  of  the  Northweat- 
em  National  Bank  all  the  water  fund  warrants 
for  construction  of  trunk  water  main  from  Lake 
Wliatcom  to  Larsons  Station  under  ordinance 
No.  2019.  Tours  troly.  Brooks  &  Olsen,  per 
Brooks  &  Olaen,  by  Wesley  Brooks," 

These  assignments  were  at  once  filed  with 
the  city  comptroller.  Thereafter  from  time 
to  time  as  the  work  progressed  plaintiff  ad- 
vanced to  the  contractor  various  sums  upon 
their  8  per  cent  demand  notes  aggregating 
$21,700.  From  time  to  time,  also,  as  war- 
rants became  due  for  the  work  they  were 
paid  by  the  city  in  the  sums  received  by  the 
bank  which  were  applied  on  these  notes  In 
such  amount  that  there  now  remains  due 
upon  the  notes  the  sum  of  $2,300  with  inter- 
est All  of  the  moneys  advanced  by  the  bank 
and  evidenced  by  these  notes  was  used  by  the 
contractor  In  the  prosecution  of  work  under 
the  contract  In  March,  1914,  the  bank  ceas- 
ed to  make  advances  upon  the  notes  to  the 
contractors,  but  from  that  time  on  cashed 
time  checks  and  vouchers  issued  by  the  con- 
tractors for  labor  and  material  entering  Into 
the  work.  Each  ot  these  diecks  bears  the 
indorsement: 

"For  value  received  I  hereby  assign  to  the 
Northwestern  National  Bank  aU  my  right,  title 
and  interest  to  the  within  time  cbeck." 

None  of  the  moneys  received  from  the  <Aty 
were  credlteij  by  the  bank  to  any  of  these 
checks.  The  time  checks  for  labor,  esclui^ve 
of  three,  total  $5,864.91.  The  three  time 
checks  excluded  were  issued,  one  to  the  con- 
tractor Olsen  in  the  sum  of  $245,  another  to 
the  contractor  Brooks  In  the  sum  of  $205, 
and  the  .third  to  Cora  EL  Nyman,  the  contrac- 
tors' bookkeeper  and  stenographer,  In  the 
sum  of  $130— total  $580.  The  checks  for  ma- 
terial total  $1,211.96.  The  contract  provided 
that: 

"The  said  contractor  agrees  to  pay  the  wages 
of  all  persona  and  for  assistance  of  every  kind 
employed  upon  or  about  said  work,  and  for  all 
materials  purchased  therefor,  and  the  said 
city  of  BelliuKbam  may  withhold  any  and  all 
payments  under  this  contract  until  satisfied 
that  such  wages,  assistance  and  materials  have 
been  fuUy  paid  for." 


It  did  not  contain  the  usual  provlalon  for 
the  payment  of  a  certain  percentage  of  the 
estimated  value  of  work  as  It  progressed 
and  for  a  retention  of  a  certain  percentage 
by  the  city  until  the  work  was  completed  to 
meet  any  unpaid  lalmr  and  material  claims, 
nor  did  It  contain  any  provision  for  the  hold- 
ing up  of  any  sum  by  the  dty,  except  that 
above  quoted.  This  action  was  brought  by 
the  bank  to  recover  the  $2,300  balance  due 
upon  the  notes  and  the  amount  of  the  time 
checks  cashed  by  jthebank.  The  dty  answer- 
ed that.  In  addition  to  the  payments  made  to 
the  bank  under  Its  assignments,  it  had  paid  la- 
bor and  material  claims  and  still  bad  on 
hand  the  sum  of  $3,383.95,  but  was  unable 
to  determine  to  whom  this  sum  rightfully 
belonged,  and  that  it  therefore  bronglit  the 
money  into  court  "for  distribution  by  the 
court  according  to  the  various  rights  of  the 
tfalmants  tberelbr."  'Itefendant  guaranty 
company  answered,  alleging  that  it  had  paid 
certain  claims  properly  filed  against  the  bond 
and  claimed  subrogation  to  the  rl^ts  of  the 
contractors.  Upon  the  trial  It  was  stipu- 
lated that  defendant  guaranty  company  was 
the  assignee  of  material  claimants  whose 
claims  aggregate  the  sum  of  $2,323.26.  The 
contractors  defaulted.  The  bank  first 
claims  the  right  to  have  paid  from  the  funds 
in  court  the  $2,300  and  Interest  stiU  due  upMi 
the  notes  biy  reastm  of  the  assignments  of 
money  to  become  due  under  the  contract  It 
then  claims  that  the  balance  of  the  fund  in 
court  should  be  applied  upon  Its  labor  and 
material  claims,  and  finally  that  It  la  enti- 
tled to  Judgment  against  the  guaranty  com- 
pany on  its  bond  for  the  remaining  amount. 
The  bank  filed  no  claims  against  the  bond 
for  the  $2300  advanced  to  the  contractors 
upon  the  nirtes.  It  did,  however,  file  its 
claim  with  the  city  within  30  days  aftra  ac- 
c^vtance  of  the  work  for  the  labw  and  ma- 
terial claims  whidi  U  bad  paid  and  of  whldi 
it  had  taken  an  as^gnment.  Upon  these 
fticts  the  tilal  court  sustained  the  claims  ot 
the  bank  tn  full.  Motion  for  a  new  trial 
was  made  and  dailed.  Defendant  cnaranty 
company  appeala 

As  pointed  out  in  the  statement  of  the 
case,  the  bank  la  asserting  three  classes  of 
claims:  (1)  The  $2,300  and  interest  due  upon 
the  notes  for  which  no  claim  has  besn  filed 
against  the  bond,  l^iis  it  daim«  solely  from 
the  money  In  court  by  Tlrtne  of  its  assign 
ments  from  the  contractors.  @)  The  labor 
and  material  claims  which  the  bank  has  dis- 
counted and  of  which  it  took  asslgnmotts, 
other  than  the  Brooks,  Olsen,  and  Nyman 
claims.  (3)  The  Brooks,  Olsen,  and  Nyman 
claims.  We  ^lall  notice  these  in  their  order. 

1.  Appellant  contends  that  tlie  flret  Item 
of  $2300  and  interest  cannot  be  paid  from 
the  money  in  court  because  It  Is  inferior  to 
all  of  the  labOT  and  material  claims,  both 
those  held  by  the  bank  and  those  held  by  b9- 
pellant.  Respondent  bank  cmtends  that  as 
to  the  $2,300  advanced  on  the  assignments 
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made  to  It  by  the  contractors  and  of  which 
the  city  was  notified,  it  has  a  right  to  the 
fund  held  up  by  the  city  superior  to  any 
right  of  the  surety  company  Jfor  mooeys 
which  that  company  was  compelled  to  pay 
for  labor  and  material. 

This  claim  Is  based  upon  the  case  of  Dow- 
lins  V.  SeatUe,  22  Wash.  592,  61  Pat  709. 
The  contract  and  supplemental  agreement  in 
that  case  c(Hitalned  a  provision  the  same  as 
that  above  set  out  as  found  in  the  contract 
here  involved,  that  the  dty  "may  withhold 
any  and  all  payments  imder  this  contract 
until  satisfied  that  such  wages,  assistance 
and  materials  have  been  fully  paid  for." 
But  the  contract  In  that  case  contained  a 
provision  also  to  the  effect  that  bonds  and 
warrants  were  to  be  Issued  on  about  the  20th 
of  each  month  during  the  progress  of  the 
work  for  70  per  cent,  of  the  contract  price 
upon  efitlmates  of  the  dty  engineer  cover- 
ing the  work  done  during  the  preceding 
month ;  the  other  30  per  cent,  to  be  retained 
to  secane  laborers  find  materlaSmen  who 
shall  have  performed  work  or  furnished  ma- 
terials therefor.  The  bond  In  the  Dowllng 
Case  was  conditioned  for  the  faithful  per- 
formance of  the  work  and  for  the  payment 
of  labor  and  material  furnished  upon  and 
for  the  work  In  accordance  with  the  con- 
tract and  sui^lemental  agreement  Prior  to 
his  default  In  the  work,  the  contractor  bor- 
rowed money  from  various  peraons,  repre- 
senting to  them  that  he  needed  the  money 
to  pay  for  labor  and  materials  consumed  In 
the  work.  To  these  persons  he  gave  assign- 
ments or  orders  on  the  dty  comptroller  for 
oKmey  then  due  or  to  become  due  on  esti- 
mates for  work  done  under  the  contract 
Thfese  alignments  and  orders  were  filed 
with  the  comptroller.  The  contractor  after 
having  earned  fl,896.70  on  the  contract 
abandoned  the  work,  leaving  laborers  and 
materialmen  pnpald.  Prior  to  this  he  had 
received  from  the  dty  a  bond  of  $500  In 
part  payment  of  work  done  under  the  con- 
tract. So  far  as  the  opinitm  shows,  this  was 
the  only  bcmd  or  warrant  Issued  prior  to 
oon^letion  of  the  work.  After  the  contrac- 
tor defitolted,  the  bondsmen  otHnideted  the 
inqwovKnent  In  accordance  with  the  con- 
tract On  the  oompl^dm  ot  the  contract, 
twuds  and  warrants  were  issued  In  the  name 
ot  the  contractor  for  ¥8,469.10  In  payment 
tor  the  work.  The  bondsmen  brought  ac- 
aoa  to  compel  all  of  these  bonds  and  war- 
rants to  be  turned  orer  and  paid  to  the  la- 
borers and  materialmen  to  the  exdu^on  of 
the  contractor's  several  assignees.  Tlie  dty 
deposited  tbie  hoods  and  warrants  so  Issued 
in  court  to  abide  its  Judgment  The  court 
held  that  because  the  assignments  and  or- 
ders were  made  and  accepted  by  the  dty 
prior  to  the  contractor's  default,  they  oper- 
ated as  an  equitable  assignment  of  so  mudi 
of  the  fond  in  tte  dty's  hands  as  was  nec- 
essary to  pay  them,  and  that  they  were  not 


invalidated  by  the  subsequent  default  of  the 
contractor.   The  court  said: 

"It  is  true  that  the  aty,  by  virtue  of  a  pro- 
vision of  the  agreement  which  we  have  herein- 
before noted,  might  have  withheld  all  payments 
from  the  contractor  until  it  was  satisfied  that 
all  just  claims  for  labor  and  materials  bad  been 
fully  paid;  but  it  does  not  follow  from  that  fact, 
as  contended  by  the  learned  counsel  for  appel- 
lant, that  it  was  obliged  to  do  so,  and  that 
having  done  otherwise,  it  should  now  be  held  to 
be  a  trustee  of  the  laborers  and  materialmen, 
and,  as  such,  liable  to  tbem  directly  for  the 
amount-  of  the  fund  assigned  and  of  the  bond  de- 
livered to  the  contractor.  If  these  appellants 
had  had  a  lien  upon  this  fund,  as  they  had  up- 
on the  30  per  cent,  of  the  amount  of  the  monthly 
estimates  which  was  withheld  by  the  city,  there 
would  be  at  least  some  ground  for  the  claim 
that  the  city  is  their  trustee.  But,  in  the  ab- 
sence of  such  lien,  this  contention  cannot  be  sus- 
tained." 

Tonclilng  the  claim  of  the  bondsmen  of  a 
right  of  subrogation  to  the  fund  in  court  as 
against  the  oontiactor's  assignees,  this  court 
said: 

"The  dty,  as  we  have  seen,  daimed  no  i^ht 
in  or  to  the  fund  earned  and  assigned  by  For- 
est [the  contractor] ;  and  therefore,  so  far  as 
that  fund  is  concerned,  there  is  no  right  to 
which  the  appellants  could  be  subrogated.  Cer- 
tainly Forest  could  not  justly  daim  that  his 
assignments  were  invaUd,  and  his  bondsmen, 
having  assumed  and  performed  bis  contract 
cannot  daim  anything  which  he  could  not." 

If  the  last-mentioned  provision  of  the  con- 
tract permitting  the  dty  to  withhold  any 
and  all  payments  until  satisfied  that  wages, 
assistance,  and  materials  had  been  fully  paid 
for,  had  no  force  as  to  assignments  made 
without  notice  of  the  contractor's  intention 
to  default  and  accepted  by  the  dty  without 
such  notice,  as  held  In  the  Dowllng  Case,  we 
can  see  no  reason  why  the  same  provision 
should  be  held  to  have  any  force  as  against 
the  assignments  in  ,thls  case,  which  were 
made  by  the  contrartors  and  accepted  by  the 
dty  under  exactly  the  same  circumstances. 

But  appellant  here  contends  that  the  Dow- 
llng Case  was  either  overruled  or  modified 
in  this  particular  by  our  dedslon  in  the  case 
of  First  National  Bank  v.  Seattle,  71  Wash. 
122,  127  Paa  837.  In  that  case  it  does  not 
appear  Just  when  the  assignment  was  made 
by  the  contractor,  Steeustrup,  to  the  bank; 
but  in  the  opinion  It  was  Intimated  that  it 
was  not  made  until  after  the  dty  had  notice 
of  the  contractor's  default  The  money  In 
controversy  there,  It  was  admitted,  was  a 
balance  In  the  dty's  hands  of  the  contractor's 
70  per  cent  fund  provided  for  In  the  con- 
tract The  entire  30  per  cent  authorized  to 
be  held  up  by  the  dty  had  been  paid  out  by 
the  dty  to  laborers  and  materialmen  and 
was  not  Involved.  The  bank  claimed  that  its 
right  to  this  balance  of  the  70  per  cent  un- 
der Its  assignment  was  free  from  all  daims 
of  laborers  and  materialmen.  The  contract 
contained  both  of  the  provisions  found  in  the 
Dowllng  Case,  namely  (1)  that  70  per  cent  on 
estimates  should  be  paid  to  the  contractor  as 
the  work  progressed  and  30  per  cent  should 
be  beld  aa  security  for  laborers  and  material- 
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oien ;  ami  (2)  tbat  the  city  might  withhold 
all  payments  until  satisfied  that  all  claims 
for  laborers,  materials,  and  assistance  had 
been  paid  In  full.  The  assignment  to  the 
bank,  however,  contained  an  express  stipula- 
tion that  it  should  not  be  valid  against  any 
claims  for  labor,  materials,  proTisions,  and 
goods  supplied  and  furnished  In  the  prosecu- 
tion of  the  work.  There  was  no  such  stlpu* 
latlon  IQ  any  of  the  orders  or  assignments  In 
the  Dowling  Case  or  In  the  assignments  In 
the  case  now  before  us.  On  these  facts  we 
held,  in  First  National  Bank  v.  Seattle,  su- 
pra, that  the  assignment  to  the  bank  was 
subject  to  the  claims  for  labor  and  materials 
as  to  this  seventy  per  cent  fund.  We  did 
not  overrule  or  modify  the  Dowling  decision, 
but  (llsthignisbcd  it.  In  that  the  stipulation 
Id  the  assignment  that  it  was  not  valid  as 
against  labor  and  material  claims,  which 
was  not  found  In  the  Dowling  assignments, 
made  the  assignments  subject  to  such  claims. 
This  distinction  is  enviously  sound  and  suf- 
ficient. 

The  other  distinctions  attempted  in  the 
First  National  Bank  Case  we  are  now  satis- 
fied are  not  sound.  It  Is  true  that  we  said 
tbat  the  payments  In  the  Dowling  Case  were 
made  when  due  under  the  contract  and  with- 
out notice  of  adverse  claims.  Thlg  Is  not 
strictly  accurate,  for  In  the  Dowling  Case 
the  actual  payments  were  not  made  until  aft- 
er the  work  had  been  completed  by  the  bonds- 
men and  all  funds  brou^bt  into  court,  and 
then  only  on  an  order  of  the  court.  When 
we  said,  in  the  case  of  the  First  National 
Bank  V.  Seattle,  supra,  that  in  the  Dowling 
Case  the  70  per  cent  had  been  paid  when  due 
and  without  notice,  we  were  evidently  speak- 
ing loosely  of  the  assignments  without  notice 
as  equivalent  to  payment,  which,  under  the 
holding  Jn  the  Dowling  Case,  tliey  were  as 
between  the  contractor  and  the  assignee. 
Hence  they  bound  the  bondsmen.  A  re-ex- 
amination of  the  record  in  the  case  of  First 
National  Bank  v.  Seattle,  supra,  shows  that 
the  contract  there  involved  was  let  in  June. 

1909.  The  assignment  was  made  to  the  bank 
by  Steenstrup,  the  contractor,  on  January  4, 

1910,  and  notice  of  the  assignment  was  filed 
by  the  bank  with  the  city  comptroller  on 
January  6,  1010,  The  record  and  the  briefs 
show  that  this  must  have  been  before  any 
notice  of  failure  on  the  contractor's  part  to 
pay  the  laborers  and  materialmen.  This 
was  the  precise  situation,  also.  In  the  Dow- 
Hog  Case.  It  follows  that  the  only  Just 
distinction  between  the  First  National  Bank 
Case  and  the  Dowling  Case  must  be  found 
in  the  fact  that  in  the  former  case  the  as- 
signment to  the  bank  itself  provided  that 
it  should  be  invalid  as  against  claims  for 
labor  and  material,  while  In  the  Dowling 
Case  the  assignments  contained  no  such  stip- 
nlatlOD.  In  other  respects,  the  facts  in  the 
two  cases  were  parallel.  The  other  distinc- 
tions made  in  the  First  National  Bank  Case 
therefore  do  not  seem  to  be  Justified  by  the 


record.  That  the  Dowling  Case  Is  still  the 
law  of  this  state  as  applied  to  the  same  state 
of  facts  as  there  found  is  manifest  from  the 
very  recent  decision  in  Maryland  Casualty 
Company  t.  Washington  National  Bank,  159 
Paa  689.  In  that  case,  as  la  the  Dowling 
Case,  the  contract  provided  for  payment  to 
the  contractor  as  the  work  progressed  of  a 
certain  percentage  of  the  money  earned  (Id 
that  case  80'per  cent,  instead  of  70  per  cent), 
and  for  a  retention  of  the  balance  (in  that 
case  20  per  cent.  Instead  of  30  per  cent.) 
as  security  for  labor  and  material  claims 
and  hence  available  to  the  surety  who  had 
to  pay  such  claims.  At  the  close  of  the  work, 
the  contractor  had  received  his  80  per  cent 
in  full,  and,  after  notice  of  claims  for  labor 
and  materials  had  been  filed  with  the  high- 
way board  and  the  money  had  been  ordered 
held  up  by  that  board,  the  hank,  with  the  cul- 
pable connivance  of  the  county  auditor,  pro- 
cured and  cashed  warrants  for  the  remaining 
20  per  cent,  under  assignment  to  it  previous- 
ly made  by  the  contractor.  We  held,  in  sub- 
stance, that  this  20  per  cent,  was  a  trust 
fund  for  labor  and  material  claimants  and 
was  not  subject  to  assignment  either  as 
against  them  or  as  against  a  surety  who 
paid  such  claims,  but  that  the  80  per  cent 
would  have  been  subject  to  the  assignment 
had  It  not  already  been  paid  to  the  contrac- 
tors.  In  this  connection  we  said: 

"In  the  Lifibes  Cnac,  and  in  First  Not  Bank 
V.  Seattle,  71  Wash.  122.  127  Pac.  837,  we  an- 
noimced  a  trust  to  creditors  in  a  contractor't 
reserved  halance.  Here,  holding  the  surety  li- 
able for  the  contractor's  debts  by  a  contract 
supplementing  statutory  obligations  we  have  a 
surety's  right  of  subrogatioD  to  that  baUuux 
should  be  be  compelled  to  pay  the  principal's 
creditors,  and  of  bis  right  to  prevent  the  ais^- 
ration  of  the  fund.  In  this  portion  justice  must 
rigorously  protect  the  sureCr.  Hia  expectation 
wbcD  be  goes  on  the  bond  la  plain;  the  princi- 
pal may  aquander  80  per  cent.,  leaving  the 
surety  at  the  mercy  of  the  creditors,  but  then 
is  at  least  20  tbat  will  be  applied  to  the  credi- 
tors in  spite  of  him.  This  amouiU.  originally 
reserved  to  protect  merely  the  creditors,  is  a 
colI:itL>ral  security  of  the  principal  available  to 
the  paying  surety." 

We  have  Italicized  the  controlling  lan- 
guage for  emphasis.  This  is  a  distinct  hold- 
ing that  it  Is  only  where  there  Is  a  clear  and 
express  reservation  in  the  contract  of  a  fond 
to  be  held  np  for  the  benefit  of  laborers  and 
materialmen  that  there  Is  any  fund  the  con- 
tractor may  not  effectually  assign  by  an  as- 
signment made  prior  to  his  default  and  no- 
tice of  6uch  default  to  the  board  or,  as  in 
this  case,  to  the  dty,  find  tliat  it  is  only  as 
to  such  reserve  fund  that  the  labor  and  ma- 
terial dalms  have  any  priwlty  over  such  as- 
signments, hence  only  as  to  such  reserve 
fund  that  there  la  any  right  of  subrogation 
In  favor  of  the  bondsmen.  It  Is  true  that 
In  the  Maryland  Casualty  Company  Case  we 
cited  Prairie  State  Bank  t.  United  States, 
164  C.  S.  227,  17  Sup.  Ct.  142,  41  L.  Ed.  412 : 
and  Hennlngsen  v.  United  States  Fidelity  & 
Guaranty  Co..  208  U.  S.  404,  28  Sup.  Ct.  3S9. 
52  I*  Ed.  M7,  in  which  coses  It  was  held 
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that  tinder  the  United  States  statutes  and 
decisions  the  whole  contract  price  for  public 
works  Is  a  trust  fund  for  the  payment  of  la- 
bor and  material  claims  to  which  the  bonds< 
men  are  subrogated  as  of  the  date  of  their 
bond:  but  it  is  manifest  from  what  we  have 
quoted  above  that  we  cited  these  cases  only 
on  the  question  of  the  surety's  right  of  sub- 
rogation to  the  20  per  cent,  reserved,  not  as 
adopting  the  view  that  the  whole  of  the  con- 
tract price  was  a  reserve  fund  under  the  con- 
tract which  we  were  then  considering. 

[1]  In  the  case  before  us  the  bank  had  tak- 
en assignments  of  all  moneys  to  become  due 
to  the  contractors  as  security  for  the  notes 
on  which  there  remains  a  balance  due  of 
$2,300.  These  assignments  were  taken  and 
filed  with  the  city  comptroller  prior  to  any 
notice  to  any  one  that  the  labor  and  material 
claims  had  not  been  paid  or  would  not  be 
paid.  The  contract  ibelf  contained  no  pro- 
vision for  an  absolute  reserve  of  any  per- 
centage as  security  for  labor  and  material 
clf^ms.  It  contained  nothing  but  a  provision 
permitting  the  city  to  withhold  payment  un- 
til satisfied  that  all  labor  and  material 
claims  bad  been  paid.  Nothing.  ■  however, 
had  been  held  up  by  the  city  at  the  time  the 
assignments  were  nmde.  It  follows  that,  un- 
der the  rule  In  the  Dowllng  Case,  the  con- 
tractors* assignments  to  the  bank  must  be 
treated  as  a  valid  appropriation  of  the  fund 
which  was  afterwards  paid  into  court  to  the 
payment  of  the  bank's  notes,  including  tbls 
balance  of  $2,300,  prior  and  superior  to  any 
right  of  laborers  or  materialmen,  hence  su- 
perior to  any  right  of  subrogation  In  the 
surety.  As  said  in  the  Dowllng  Case,  "these 
Bsslgnmetnts,  being  valid  when  raade  and  as- 
sented to  by  the  city,  were  not  Invalidated  by 
the  subsequent  default"  of  the  contractor. 
Any  other  view  would  make  it  impossible 
for  the  ordinary  contractor  to  finance  a  large 
contract  by  obtaining  credit  with  a  bank  on 
the  strength  of  its  performance. 

We  find  no  merit  In  the  claim  that  the 
bomdlng  company  has  a  superior  equity  In 
this  fund  over  that  of  the  bank.  It  has  no 
equity  in  the  fund  as  agaliist  the  bank  which 
paid  Its  money  on  the  strength  of  assign- 
ments of  the  fnhd  at  a  time  when  the  con- 
tractors had  fun  right  to  collect  and  dispose 
of  the  fund  as  they  saw  fit  Moreover,  it  Is 
an  admitted  fact  in  this  case  that  the  money 
advanced  by  the  bank  was  actually  used  by 
the  contractors  In  the  execution  of  the  con- 
tract,  thus  diminishing  the  bonding  compa- 
ny's liability  by  Just  the  amount  advanced. 
The  equities  are  obviously  with  the  bank, 

[2]  2.  We  now  come  to  the  labor  and  mate- 
rial claims  {other  than  the  Olaen,  Brooks, 
and  Nyman  claims)  assigned  to  the  bank. 
Appellant  first  contends  that.  Inasmuch  as 
the  bank  bad  agreed  with  the  contractor  to 
advance  money  for  the  performance  of  the 
contract  it  had  no  right  to  do  anything  but 
pay  these  claims ;  that  therefore  these  claims 
must  be  treated  as  paid  and  eztlnguiabed  ao 


far  as  the  bond  Is  concerned.  This  position 
is  untenable.  The  claims  were  assignable 
and  were  assigned  to  the  bank.  The  con- 
tractors are  not  asserting  any  breach  by  the 
bank  of  any  contract  with  them.  The  bank 
had  never  undertaken  to  indemnify  the  sure- 
ty company  against  these  or  any  -other 
claims.  It  had  the  some  right  to  purchase 
and  take  au  assignment  of  these  claims  that 
any  one  else  would  have  had. 

[3]  It  Is  next  urged  that  the  assignment 
of  these  labor  and  material  claims  In  any 
event  carried  no  right  to  assert  them  against 
the  bond.  It  Is  argued  that  the  right  of  tb*> 
latwrer  or  materialman  is  merely  a  right  to 
receive  his  pay  under  the  express  or  Implied 
contract  with  the  contractors,  and  that  this 
is  all  the  right  he  has  by  virtue  of  his  con- 
tract; that  therefore  the  assignment  of  the 
time  checks  was  only  an  assignment  of  a 
right  of  action  against  the  ccmtractors.  This 
view  Is  too  narrow.  It  is  only  by  virtue  of 
his  right  to  receive  his  pay  from  the  con- 
tractor that  the  laborer  or  materialman  has 
any  right  assertable  against  the  bond  as  a 
contract  made  for  his  benefit.  His  right 
against  the  bond  Is  ancillary  to  and  depend- 
ent upon  his  right  against  the  contractors. 
The  first  right  is  dependent  upon  the  second. 
An  assignment  of  the  second,  therefore, 
operates  as  an  equitable  assignment  of  the 
Brst.  Gllmore  r.  Westerman,  13  Wash.  390. 
43  Pac.  345. 

[41  Nor  do  we  find  merit  in  the  further 
claim  made  under  the  rule  announced  In  the 
case  of  Sturtevajit  Company  v.  Fidelity  & 
Deposit  Company  of  Maryland.  159  Pnc.  689, 
that  as  between  the  bank  and  the  surety  com- 
pany the  moneys  which  were  applied  In  pay- 
ment of  the  first  sums  advanced  to  the  con- 
tractor by  the  bank  should  be  applied  on  the 
labor  and  material  claims  now  held  by  .the 
bank,  because  the  surety  company  is  surety 
for  the  labor  claims,  and  not  surety  for  the 
claims  upon  which  the  application  was  made. 
The  fund  having  been  assigned  as  collateral 
to  the  bank's  notes  before  any  default  of  the 
ccmtractors  or  notice  of  their  Intention  to  de- 
fault, the  assignment  was  valid  and  binding 
as  against  the  dty  and  the  contractors,  and, 
as  held  in  the  Dowllng  Case,  valid  as  against 
laborers  and  materialmen,  hence  valid  as 
against  any  future  claim  of  the  bonding  com- 
pany. The  bank's  knowledge  of  whence  the 
money  came  was  therefore  Immaterial.  The 
question  here  involved  was  neither  discussed 
nor  decided  in  the  Sturtevant  Case. 

We  are  constrained  to  hold  that  the  re- 
spondent bank  Is  entitled  to  have  the  mon- 
eys In  court  applied  first  to  the  payment  of 
this  $2,300  and  interest  and  to  have  the  bal- 
ance applied  In  payment  pro  tanto  of  its 
claims  for  labor  and  materials,  and  that  It 
is  entitled  to  Judgment  against  the  appellant 
surety  company  on  Its  bond  for  the  balance 
of  these  claims  with  interest. 

[B]  3.  As  to  the  Olsen,  Brooks,  and  Nyman 
dalms  a  different  case  Is  presented.  Neither 
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ot  these  parties  bad  any  claim  assertable  ei- 
ther against  the  fund  in  court  or  against  the 
bond  to  the  exclusion  of  the  appellant's  rl|^t 
of  subrogation.  Olsen  and  Brooks  were  the 
contractors.  Miss  Nyman  was  their  book- 
keeper and  stenographer.  None  of  them  had 
a  Uecable  claim.  The  assignments  of  their 
claims  carried  no  rights  except  rights  of  ac- 
tion against  the  contractors  personally. 

The  cause  Is  remanded  for  modlQcation  of 
the  Judgment  in  accordance  with  this  opin- 
ion. 

MORRIS,  C.  J.,  and  MOUNT.  CHAD- 
WICK,  and  FOLLERTON,  JJ.,  concur. 

<»3  Wash.  693)  " 
STATE  «x  rel.  PETERSON  v.  CITY  OF 
SEATTLE.   (No.  13240.) 
(Supreme  Court  of  Washington.   Dec.  9,  1916.) 

Municipal  Cobpobationb  4»S58(3>— Con- 
btbuction  contbact  —  dlteblunatioh  bt 
Bhoihbbb. 
Determinatioii  by  the  tity  engineer  of  the 
quantities  of  wotIc  done  ander  a  construction 
contract  with  the  city   will  be  disregarded, 
though  the  contract  provides  that  It  shall  be 
final;   it  being  so  manifestly  erroneoos  as  to 
evidence  arbitrary  and  capricious  action. 

[Ed.  Not&— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  890;  Dec  Dig.  «S9 

Ea  Banc.  Appeal  from  Superior  Court, 
King  County;  A.  W.  Ftater,  Judge. 

Actlim  by  the  State,  on  the  relation  of 
Andrew  Peterson,  against  the  City  of  Seattle. 
Judgment  for  plalntUF,  and  defendant  ap- 
peals. Affirmed. 

Jas.  E.  Bradford  and  Howard  A.  Hanson, 
both  of  Seattle,  for  appellant  John  W.  Rot>- 
erts  and  George  U  Spttk*  both  of  Seattle,  for 

respondent 

PARKER,  J.  This  action,  whUe  in  form 
a  mandamus  proceeding,  Is  in  substance  an 
action  to  recover  a  balance  claimed  by  the 
relator,  Peterson,  to  be  due  him  upon  his 
contract  with  the  city  of  Seattle  for  the 
construction  of  a  local  street  improremeut 
Trial  in  the  superior  court  without  a  Jury 
resulted  in  findings  and  judgment  In  favor 
of  the  relator  in  the  sum  of  ¥2,041.93  and 
mandamus  against  the  officers  of  the  dty 
requiring  them  In  satisfaction  of  the  Judg- 
ment to  issue  and  deliver  to  the  relator 
warrants  or  bonds  payable  by  special  as- 
sessment against  the  local  improvement  dis- 
trict From  this  dispo^tlon  of  the  case  the 
dty  has  appealed  to  this  court 

By  the  terms  of  the  contract  Peterson  was 
upon  completion  of  the  improvement  to  be 
paid  therefor  in  local  Improvement  warrants 
or  bonds  In  a  total  sum  determinable  by 
the  quantities  of  the  varions  Items  of  con- 
struction and  the  unit  price  therefor  agreed 
upon;  for  Instance,  earthwork  28  cents  per 
cubic  yard;  clearing  and  grubbing  ¥100  per 
acre;  wood  walks  $20  per  1,000  feet  board 


measure  etc.  The  controversy  here  is  over 
the  quantities  of  earthwork  and  three  or 
four  other  small  Items  for  whidi  PetersMi 
claims  compensation  under  the  contract, 
claiming  that  the  city  engineer  arbitrarily 
and  capriciously  refused  to  allow  in  his  esti- 
mate ot  quantities  the  full  amount  of  work 
actually  performed  In  the  construction  ot  the 
improvement  So  far  as  the  merits  of  Peter^ 
son's  claims  are  concerned,  they  present  only 
questiooa  of  fact  and  counsel  tor  the  dty 
contend  that  the  decision  of  the  city  engi- 
neer oa  these  questions  ot  tact  in  the  making 
of  his  estimates  became  final  and  conclusive 
upon  Peterson  because  of  the  following  pro- 
vision of  the  ocmtract: 

"To  prevent  all  disputes  and  litigation  it  i« 
further  agreed  by  the  contractor  that  the  dty 
engineer  eaall  in  all  cases  determine  the  amooot 
ot  work  to  be  phld  for  under  the  contract  for 
this  improvement  and  his  estimates  and  deci- 
sions shall  be  final  and  cooduaive,  subject  to 
the  approval  of  the  board  <it  public  works." 

This  ccmtentlon.  of  course,  would  have  to 
be  sustained  unless  It  can  b«  said  from  the 
evidence  that  the  decision  of  the  dty  wgl- 
new  was  so  manifestly  wrong  as  to  call  for 
the  conduBlon  Uiat  It  was  iirbltrary  and  ca- 
pridons  on  his  part  to  the  prejudice  of 
Peterson,  whldi  evldenOy  Is  the  tbecwy  up- 
on which  the  trUa  court  rwdered  Its  ded- 
slon  In  favor  of  Peterson.  We  have  read 
all  the  evidence  with  care  as  presented  In 
the  abstracts  prepared  by  counsel,  and  coo- 
dnde  therefrom  that  we  cannot  see  oor 
way  clear  to  disturb  the  andnslon  readied 
by  the  trial  court,  notwithstanding  the  pro- 
vision of  the  contract  In  terms  mflUqg  the 
engineer's  decision  in  detemdnlng  the  sev- 
eral qaantttles  ot  the  dUferent  dasaes  of 
work  final.  The  oondualon  that  the  engi- 
neer's determination  at  the  quantities  was 
so  manifestly  erroneous  as  to  evidence  ai^ 
bltrary  and  capridoos  actbHi  on  his  part,  we 
think,  finds  support  In  the  evidence,  and 
that  the  trial  Judge  did  not  err  In  so  r^ard- 
ing  It  The  evidence  Is  very  lengthy,  and 
Involves  many  details  which  we  think  it 
unnecessary  to  review  here.  That  a  de- 
dsion  of  a  supervising  architect  or  engineer, 
arbitrarily  or  caprldously  made  to  the  prej- 
udice of  a  contractor,  though  such  architect  or 
engineer  be  made  an  arbiter  by  the  terms 
of  the  construction  contract  will  be  dlsie- 
garded  by  the  conrts,  is  well  settled.  Taft 
V.  Wliltney  Co.,  85  Wash.  389,  148  Pne  43. 

Tbe  Judgment  is  affirmed. 

MOUNT,  MAIN.  CHADWICS,  HOLCOMB, 
ELLIS,  and  FULLBRTON.  JJ.,  concur. 

(M  Wash.  SB) 

BALLARD  et  nx.  v.  ALASKA  THEATER  CO. 

(No.  13424.) 
(Supreme  Court  of  Washington.  Dec.  12, 1916.) 

1.  FiXTDBBB  «=>16— LANDLOBD  AKD  THrAKT 

— Tbadb  Fixtu&bb. 
Trade  fixtures  of  a  moving  picture  theater 
business  annexed  to  the  realty  by  the  tenut 
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keld  removable  ihe  tenant  on  the  termination 
of  his  tenanc;,  notwithstanding  that  the  lease 
required  him  to  erect  a  theater  on  the  premises, 
and  clearl;  contemplated  the  use  of  such  premis- 
es solely  for  theater  purposes. 

[Ed.  Note.— For  other  cases,  see  Fiztnres, 
Cent.  Big.  SS  23-29;  Dec.  Dig.  «=»10J 

2.  riXTiTBCa  la-.jl  Trade  Fixtubxs— Intbnt. 

In  determining  whether  a  chattel  which  has 
been  annexed  to  the  freehold  is  a  trade  fixture 
or  a  part  of  the  realty,  the  intent  of  the  party 
making  the  annexation  is  controlling. 

[Ed.  Note.— For  other  cases,  see  BHxturee, 
Cent.  Dig.  i§  3,  6 ;  Dec  Dig.  «=»4.] 

3.  FixTUB£s  ^s»4— Actions— EviDBHOx. 

In  detenninine  whether  a  chattel  which  has 
been  annexed  to  the  freehold  is  a  trade  fixture 
or  a  part  of  the  realty,  the  intent  of  the  person 
making  the  annexation  is  not  to  be  gathered 
from  testimooy  of  hU  actual  state  of  mind,  but 
is  to  be  inferred,  when  not  determined  by  ex< 
press  agreement,  from  the  nature  of  the  articles 
affixed,  the  relation  and  sitaation  to  the  free- 
hold of  the  party  making  the  annexation,  the 
manner  of  the  annexation,  and  the  purpose  for 
which  it  is  made. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent  Dig.  H  3.  6;  Dec.  Dig.  <S=s>4.] 

4.  FiXTURis  «=>l—ANnEXATioN— Removal. 

A  chattel  annexed  to  the  freehold  is  a  fixture, 
and  as  such  a  part  of  the  realty  when  it  cannot 
be  removed  without  a  material  injury  thereto, 
as  where  it  is  essential  to  the  support  of  some 
part  of  a  permanent  structure,  but  the  fact  that 
the  removal  will  result  in  inconsequential  inju- 
ries or  injuries  that  can  he  made  whole  does  not 
determine  that  the  property  annexed  Is  a  fix- 
ture. 

[E^d.  Note. — For  other  cases,  see  Fixtures, 
Cent.  Dig.  HI,  9;  Dec  Dig.  «=s>L] 

5.  FiXTUBBS  «=>35(2)  —  AOIJOHB  —  PUAinHO 

AND  Evidence. 
Whon  diattels  are  annexed  to  real^  by  a 
tenant  or  licensee,  .the  presumption  is  that  he 
did  not  intend  to  enrich  the  freehold,  but  in- 
tended to  reserve  title  in  himself  to  the  chattel 
annexed ;  while,  where  the  annexation  is  made 
by  the  owner  of  the  property,  the  presumption 
is  that  the  property  annexed  becomes  a  put  of 
the  freehold. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent.  Dig.  »  73,  74;  Dec  Dig.  *=>35(2).] 

9.  FlZTnEBS  «=>!!>— LAN OLOBD  AND  TENANT. 

Opera  chairs,  vacuum  cleaner,  electric  fix- 
tnree,  pipe  organ,  and  other  paraphernalia  of  a 
moving  picture  theater  instaUed  by  tenant  held 
to  be  trade  fixtures,  and  as  such  removable  by 
the  tenant  upon  the  termination  of  hfs  tenan- 
cy, notwithsuinding  that  such  removal  would 
require  an  opening  in  walls  of  building  where 
the  installation  bad  been  made  by  opening  such 
widla,  and  the  removal  would  work  no  material 
injury  to  building, 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent  Dig.  8§  23-29;   Dec  Dig.  «=>15.J 

Department  1.  Appeal  from  Superior 
Court,  King  County;  John  Eelleber,  Judge 

pro  tern.  . 

Action  by  W.  R.  Ballard  and  wife  against 
the  Alaska  Theater  Company.  Judgment  for 
defendant,  and  plaintiffs  appeal.  AfiBrmed. 

Bogle,  Graves,  Merritt  &  Bogle,  of  Seattle, 
for  appellants.  J.  W.  Albright  and  Peters  & 
Powell,  all  of  Seattle,  for  respondent. 

rULLERTON,  J.  The  respondent  as  the 
lessee  of  the  appellants,  erected  a  theater 
ballding  upon  a  certain  lot  situated  in  the 


city  of  Seattle  of  which  the  appellants  are 
the  owners.  The  building  was  erected  pur- 
suant to  the  terms  of  a  written  lease  which 
provided  that  the  bnlldlng  should  be  of  cer- 
tain standard  construction,  should  cost  not 
less  than  f75,000,  and  should  be  wholly  the 
property  of  the  owners  of  the  realty.  The 
lease  also  provided  that  the  premises  should 
be  quietly  yielded  np  at  the  expiration  of 
the  lease  la  a  good  and  tenantable  condition 
in  all  re^>ecta,  reasonable  wear,  damage  by 
fire  or  unavoidable  casualty,  excepted.  The 
lease  was  for  a  term  of  1&  years  from  and 
after  February  1,  1914,  with  a  renewal  privi- 
ly of  5  years  additional.  The  rent  reserved 
was  $2,000  per  month. 

The  respondent  completed  the  building  in 
accordance  with  its  agreement,  fitted  It  up, 
and  (derated  as  a  moving  picture  theater 
until  November  1, 191B,  a  period  of  some  22 
months,  when  It  found  Itself  nnable  to  con- 
tinue the  business  longer.  At  that  time  It 
nottfled  the  appellants  that  It  would  quit  and 
surrender  the  premises,  and  was  proceeding 
to  remove  from  the  buUdUig  certain  furnish- 
lags  whlidi  tt  conceived  to  be  trade  fixtures 
and  no  part  of  the  freehold  when  the  pres- 
ent actl<n  was  b^cnn  to  restrain  It  from 
so  doing. 

Of  the  articles  over  whldi  the  contest  was 
waged  in  the  court  below,  the  court  found  to 
be  trade  fixtures,  and  awarded  to  the  re- 
sp<Hident,  the  pipe  organ,  the  <^ra  and  opera 
box  chairs,  the  electric  sign  and  frames,  cer- 
tain of  the  electric  fixtures,  used  for  lighting 
the  bnlldlng,  the  carpets,  curtains,  and  dra- 
peries, the  sign  frames,  the  umbrella  lockers, 
the  picture  screen,  the  picture  machines,  the 
portable  switchboard,  the  vacuum  deaner, 
the  pianok  and  tiie  draperies,  and  furniture 
of  the  ladles*  dressing  room. 

In  the  plans  for  the  building  a  space  was 
allotted  for  the  pipe  organ  by  the  architect 
in  charge,  and  bids  were  Invited  for  an  in- 
strument that  could  be  accommodated  in  the 
space  allotted.  A  bid  of  a  manufacturer  was 
accepted,  but  the  Instrument  Itself  did  not 
arrive  until  after  the  building  had  been  com- 
pleted and  In  use  for  some  time.  It  came  in 
a  knocked-down  condition,  but  It  was  found 
that  to  get  some  of  the  larger  pieces  Into 
the  space  provided  certain  structural  por- 
tions of  the  partition  walls  of  the  building 
had  to  be  removed.  There  were  two  such 
removals,  one  to  admit  a  portion  of  the  or- 
gan proper,  and  another  to  admit  the  organ 
blower.  The  ports  of  the  walls  removed 
were  replaced  after  the  organ  had  been  put 
together,  end  to  remove  It  would  again  re- 
quire the  removal  and  replacing  of  these 
same  parts  of  the  wall. 

The  opera  chairs  were  not  manufactured 
specially  for  the  building.  After  the  comple- 
tloD  of  the  building  the  floors  oi  the  main  seat- 
ing room  and  balcony  were  marked  off  Into 
aisles  necessary  to  be  established  and  main* 
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tallied  In  Wrtne  of  the  municipal  ordinances, 
and  tbe  remalniog  spaces  measured  for  the 
placement  of  the  chairs.  These  spaces  were 
of  varying  dinienslons,  and  to  properly  fit 
chairs  In  them  different  widtli  of  chairs  were 
regoired.  The  chairs  were  selected  with  ref- 
erence to  spaces  and  with  reference  to  the 
color  scheme  of  tbe  building,  and  tbe  aisle 
standards  were  cast  according  to  a  selected 
design.  Tbe  municipal  ordinances  also  re- 
quire that  all  such  chairs  be  securely  fast- 
ened to  tbe  floor,  and  these  were  fastened  by 
inserting  expansion  bolts  Into  the  concrete 
floor  at  proper  places  to  fit  into  holes  in  the 
feet  of  the  chairs;  the  chairs  being  fitted 
over  the  bolts  and  fastened  with  nuts  in  the 
nsnal  manner.  They  can  be  removed  by  un- 
screwing the  nuta  and  lifting  the  chairs  from 
the  bolta  New  chairs  of  tbe  same  design 
from  tbe  same  manufacturer  can  be  fitted  on- 
to the  bolts,  but  perhaps  not  those  of  any 
other  manufacturer,  as  the  particulars  of 
the  designs  are  not  the  same.  To  remove  the 
chairs  would  leave  the  bolts  protruding  above 
the  floors,  but  the  evidence  discloses  that 
these  can  be  removed  without  injury  to  the 
floor;  the  simplest  way  being  to  clip  them 
off  even  with  the  concrete  floor. 

The  opera  box  chairs  are  not  fastened  In 
any  way  to  the  building.  They  were  select 
ed,  however,  with  reference  to  the  size  of 
the  boxes,  and  were  specially  selected  so  as 
to  comport  with  the  general  color  scheme 
of  the  theater.  No  difflculty  would  be  ex- 
perienced in  replacing  them. 

The  electric  sign  and  frame  Is  on  the  front 
of  the  building,  and  contaliu  lUbts  so  ar- 
ranged as  to  spell  the  words,  **Tbe  Alaska 
Theater/'  It  was  specially  designed  for  the 
building,  and  is  supplied  with  electricity  by 
wires  leading  from  the  source  of  supply 
through  conduits  passing  through  the  build- 
ing. The  sign  frame  can  be  detached  by  re- 
leasing the  wires  and  removing  the  screws 
by  which  the  frame  Is  attached  to  the  bulld- 
ing. 

Tbe  electric  light  fixtures  in  question  are 
those  used  for  lighting  the  inside  of  the  the- 
ater building.  There  are  47  of  these  in  all.  10 
of  which  are  curved  to  fit  the  columns  on 
which  they  are  placed,  and  were  specially 
shaped  for  that  purpose.  They  are  not  such 
fixtures  as  are  usually  found  in  atock.  The 
other  37.  as  we  understand  the  record,  are 
the  usual  stock  fixtures.  None  of  them  are 
built  Into  the  frame  of  tbe  building,  and  all 
can  be  removed  without  Injury  thereto,  by 
merely  loosening  the  fastenings  by  which 
they  are  held  in  place. 

The  carpets  are  tacked  down  to  wooden 
strips  embedded  In  the  concrete  fioor,  and 
were  especially  cut  to  fit  the  curves  and 
sides  of  the  alslos  and  floors.  The  draperies 
are  hung  on  rings  which  slide  on  poles,  the 
polps  being  fastened  to  the  building  with 
sockets  and  brackets  screwed  onto  plugs  in- 
serted in  the  walls.  The  stage  curtain  does 


not  roll  up,  but  parts  In  the  center,  and  Is 
operated  by  a  motor  which  sets  upon  a  cush- 
ion to  which  it  is  made  fast  with  twits.  All 
are  capable  of  being  removed  without  Injury 
to  tbe  building. 

The  sign  frames  are  brass  and  copper 
frames  placed  in  panels  on  the  outside  of  the 
building,  Intended  to  hold  advertising  signs. 
They  are  held  by  ordinary  fastenings,  and 
are  capable  of  being  removed  without  injury 
to  the  building.-  The  umbrella  lockers  are 
racks  which  stand  on  the  floor  without  fasten* 
ings. 

The  picture  screen  consists  of  a  canvas 
stretched  on  a  wooden  frame  which  Is  hung 
at  the  back  of  the  stage  on  tbe  wall.  It  is 
hung  on  binges  screwed  to  wooden  ledges 
built  into  tbe  wall.  It  is  a  stock  article,  and 
all  that  is  necessary  to  remove  It  is  to  un- 
screw tbe  hinges  from  the  ledges. 

The  picture  machines  are  of  the  Simplex 
design,  and  rest  upon  tripods.  The  tripods 
were  placed  in  position  before  the  fioor  of 
the  picture  room  was  completed,  and  the  feet 
thereof,  t(%ether  with  the  electric  wires 
which  lead  to  the  machine,  are  imbedded  In 
the  floor.  The  machines  are  ordinarily  port- 
able, and  these  could  be  removed  with  only 
such  damage  to  the  fioor  as  could  be  easily 
repaired. 

The  portable  switchboard  Is  In  the  orches- 
tra pit,  and  Is  movable  for  a  distance  of 
probably  six  feet,  so  made  as  to  be  available 
for  either  the  organist  or  the  pianist,  and  is 
for  use  in  controlling  the  lights  and  the  cur* 
tain  motor.  It  can  be  detached  by  .dlsom- 
neeting  the  wires. 

Tbe  vacunm  cleaner  Is  a  stock  maciiine 
placed  In  the  basement  of  the  building.  A 
concrete  foundation  was  put  in  on  which  was 
bolted  a  ten-plate  for  holding  bolts,  and  the 
machine  was  bolted  to  the  ten-plate.  Connec- 
tions were  made  with  the  suction  pipes  lead- 
ing to  the  various  rooms,  and  with  a  dis- 
charge pipe  leading  to  a  sewer.  To  remove 
it  requires'  disconnecting  the  pipes  and  releas- 
ing It  from  tbe  ten-plate  to  which  it  is  bolt- 
ed. It  was  not  specially  designed  for  tbe 
building,  although  Its  manufacturer  was  the 
only  one  out  of  a  number  of  different  manu- 
facturers of  vacuum  deaners  who  would 
install  a  sewer  connection  and  guarantee  its 
successful  operation. 

The  piano  is  a  standard  Instrument,  and 
the  offloe  furniture  and  the  furniture  for  the 
ladles'  dressing  room,  with  the  other  furnish- 
ings thereon,  are  articles  In  common  use, 
such  as  are  found  among  dealers  therein 
generally. 

The  appellants,  while  admitting  that  be- 
tween landlord  and  tenant,  as  that  relation 
Is  ordinarily  understood,  many  of  the  arti- 
cles ennmerated  would  be  property  of  the 
tenant  and  removable  by  him  at  the  termina- 
tion of  the  tenancy,  make  tbe  contention  that 
the  ordinary  rales  are  not  applicable  to  the 
situation  as  here  disclosed.  It  points  out 
that  the  defendant  corporation  was  organized 
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for  the  sole  and  only  purpose  of  taking  over 
the  lease  to  the  real  property,  erecting  a 
bulldlDg  thereon,  and  conducting  a  theater 
therein  for  a  fixed  period  of  time;  that  It 
was  not  a  case  of  a  theater  company  doing 
boslness  first  In  one  building  and  then  in 
another  and  removing  its  trade  fixtures  from 
place  to  place,  bat  was  a  case  of  a  company 
organizing  for  a  particular  purpose  at  a 
particular  place,  and  procuring  fixtures  In 
some  Instances  specially  and  in  all  Instances 
generally  designed  for  the  particular  build- 
ing, which  was  in  itself  planned  in  Its  in- 
ception to  receive  fixtures  of  this  character 
and  none  other.  It  is  further  pointed  out 
also  that  the  tenant  Is  Insolvent  and  does 
not  intend  to  engage  in  the  theater  business 
elsewhere,  and  that  the  controversy  is  In 
reality  a  contest  between  the  appellants  and 
the  creditors  of  the  tenant.  From  this  It  Is 
argued  that  It  was  the  intention  of  the  par- 
ties to  complete  and  equip  a  theater  build- 
ing suitable  for  the  purpose  for  which  it  was 
Intended  to  be  used,  and  that  the  claim  made 
now  that  the  articles  of  furniture  placed 
therein  are  chattels  or  trade  fixtures-  sub- 
ject to  be  taken  by  the  outgoing  tenant  Is 
directly  antagonistic  to  this  manifest  intra- 
tlon. 

[1]  Bnt  we  cannot  think  the  tenancy  dif- 
fers in  this  regard  from  an  ordinary  tenancy. 
The  lessee,  It  will  be  remembered,  contract- 
ed to  erect  on  the  leased  premises  a  theater 
building  to  cost  not  less  than  a  certain  fixed 
earn  of  money  and  to  pay  another  fixed  sum 
as  rental  for  the  property  tor  a  fixed  period 
of  time.  There  was  no  agreement  that  it 
should  be  furnished  In  any  particular  man- 
ner. Indeed,  while  It  was  undoubtedly  con- 
templated by  the  parties  to  the  lease  that  the 
building  was  to  be  furnished  a&'  a  moving 
frictnre  ttieater,  and  that  such  a  business 
would  be  conducted  therein,  the  terms  of 
the  lease  would  have  been  complied  with 
by  the  construction  of  the  building  and  the 
payment  of  the  rent,  without  furniahing  It 
In  any  manner  or  putting  it  to  any  particu- 
lar use.  Again,  many  of  the  enumerated 
articles  are  from  their  very  nature  fragile 
and  shortlived.  It  would  be  strange  Indeed, 
If  the  electric  sign,  the  electric  fixtures,  the 
<^ra  chairs,  the  picture  machine,  the  pic- 
ture screen,  the  carpets,  or  the  furnishings 
for  the  ladles'  dressing  room  would  have 
been  In  a  usable  condltlou  after  15  years  of 
service.  Clearly  these  articles  were  so  far 
personal  property  that  they  could  be  removed 
and  replaced  by  the  tenant  as  the  necessi- 
ties of  the  case  or  the  demands  of  the  busi- 
ness required  without  the  consent,  let,  or 
hindrance  of  the  landlord,  ^e  dause  in 
the  lease  requiring  the  teiunt  to  quietly  yUHA 
up  the  premises  at  the  tennlnatlon  of  the 
lease  or  sooner  termination  of  the  tenancy 
In  a  "good  and  tenantaUe  condition'*  did  not 
contemplate  that  the  tmlltog  should  tben 
be  furnished  for  any  particular  purpose. 
This  is  a  customary  clause  In  all  leases,  and 
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contemplates  the  return  of  the  land  with 
its  appurtenants  that  pertain  to  the  realty, 
not  the  personal  property  or  trade  fixtures 
which  the  tenant  Introduces  for  bis  own 
special  purpose. 

Stress  is  laid  on  the  fact  that  this  build- 
ing was  constructed  for  a  particular  purpose, 
that  it  was  constructed  specially  to  receive 
the  very  fixtures  the  tenant  installed  In  it, 
and  that  these  were  suitable  only  for  this 
particular  building  or  type  of  building.  But 
this  is  true  of  many  buildings  other  than 
those  built  specially  for  a  moving  picture 
business.  For  example,  the  lessee  of  a  dwell- 
ing house  for  a  term  of  years  would  want 
the  furniture  and  fixtures  he  placed  therein 
to  correspond  with  the  general  contour  and 
color  scheme  of  the  building;  so  the  lessee 
of  a  building  to  be  used  as  place  for  the  sale 
of  goods,  wares,  and  merchandise;  and  the 
lessee  of  a  building  to  be  used  for  manufac- 
turing puri)oses  would  doubtless  be  controlled 
to  some  extent  by  the  form  and  style  of  the 
building  when  selecting  machinery  for  his 
purposes-;  yet  it  would  not  be  contended  in  any 
of  such  instances  that  the  t&et  would  be  a 
controlling  element  in  determining  whether 
the  furnishings  or  fixtures  become  a  part  of 
the  realty.  \\1e  cannot  conclude  therefore, 
that  the  rules  governing  the  determination 
of  the  question  are  different  In  tills  case 
from  those  ordinarily  pertaining  to  landlord 
and  tenant 

It  remains,  then,  to  Inquire  whether  the 
pn^erty  in  question  sre  fixtures  in  the  sense 
that  they  form  a  part  of  the  realty  or  are 
trade  fixtures  capable  of  being  removed  by 
the  tenant,  omsiderlng  the  question  in  the 
light  of  the  (nrdlnary  rules  applicable  to  land- 
lord and  tenant. 

[2-4]  In  determining  whether  a  chattel 
whliOi  has  been  annexed  to  the  freehold  la 
a  trade  fixture  or.  a  part  of  the  realt7.  Uie 
cardinal  inquiry  Is  into  the  intent  of  paity 
making  the  annexation.  Often  there  is  dif- 
ficulty in  determining  the  intent,  but,  wha^ 
ever  may  be  the  legal  relation  of  the  parties 
between  whom  the  controversy  Is-  waged, 
when  the  Intent  Is  discovered  it  is  generally 
controlling.  The  Intent  is  not  to  be  gathered 
from  testimony  of  the  actual  stote  of  the 
mind  of  the  party  making  the  annexation 
(Washington  National  Bank  v.  Smith,  IB 
Wash.  160,  46  Paa  736);  but  is  to  be  inferred, 
when  not 'determined  by  an  express  agree- 
ment, from  the  nature  of  the  article  afflxedr 
the  relation  and  situation  to  the  freehold 
of  the  party  making  the  annexation,  the  man- 
ner of  the  annexation,  and  the  purpose  for 
which  it  Is  made.  It  Is  conclusive,  of  course, 
that  the  chattel  annexed  Is  a  fixture  when 
it  cannot  be  removed  without  a  material  in- 
jury to  the  freehold,  as,  for  example,  where 
it  is  essential  to  the  support  of  some  part  of 
a  permanent  structure.  Lawton  Prrased 
Brick  ft  T.  Ca  T.  Boss-Kellar  T.  P.  B.  M. 
Co.,  S3  Okl.  S9,  124  Pac.  48,  49  L.  B.  A.  (N. 
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S.)  3^.  But  before  this  rale  will  be  allow- 
ed to  govera  It  most  be  shown  that  the  re- 
moval  will  result  in  a  material  Injury,  In- 
jarles  that  are  laconseqmntlal,  or  injorles 
that  can  be  made  whole  do  not  affect  the 
principle. 

[I]  Again,  a  dlffermt  rale  obtaJIns  for  de- 
termining the  Intent  when  the  question  arises 
between  landlord  and  tenant  or  licensor  and 
licensee  flian  obtains  when  It  arises  between 
grantor  and  grantee,  mortgagor  and  mort- 
gagee, or  heir  and  executor.  When  the  an- 
nexation tar  made  by  a  tenant  or  Ucmaee, 
the  presumption  Is  that  he  did  not  Intend  to 
enrldi  the  fteehold,  but  Intended  to  reserve 
title  to  the  chattel  annexed  In  idma&t,  while 
ttom  an  annexation  by  the  owner  of  the 
property  the  presumption  is  the  other  way. 
Chase  r.  Tacoma  Box  Co.,  11  Wash.  877.  99 
Pac,  689;  Dnnsmuir  t.  Port  Angeles,  etc, 
Power  Ca.  80  WaiAu  71  Vac  9;  l^n 
T.  Waldron,  88  Vf^»b.  82, 80  Paa  292;  Welsh  t. 
McDonald,  64  Wash.  108,  110  Paa  689;  Ont- 
ler  T.  Keller,  88  Wash.  884, 1B8  Pac;  18L 

It  therefmre  oftai  happens  tint  the  same 
diaracter  of  artlde  anne^d  to  tbe  realty 
in  the  same  way  wlU  be  held  to  be  a  trade 
fixture  and  remorable  when  annexed  by  a 
tenant,  but  real  property  and  not  remorable 
when  annexed  by  the  owner  of  the  property. 
A  good  Illustration  la  found  among  our  own 
cases.  In  Weldi  t.  HcDonald,  supra,  the 
controversy  .waa  between  landlord  and  ten- 
ant It  waa  held  ttiat  mill  buildings,  camp 
buildings,  barns,  and  outbousee  erected  by  a 
tenant  on  leased  land  for  the  purpose  of 
conducting  a  sawmill  business  were  remov- 
able at  the  will  of  the  tenant  at  any  time 
befcve  the  expiration  of  the  lease.  In  the 
course  of  the  opinion  the  court  said: 

"The  testimony  shows  that  all  these  buildings 
were  erected  exclusiTel;  for  the  beneBt  of  the 
miUiag  business  which  was  carried  on  by  the 
lessors.  Many  of  the  Binall  houses  were  built 
by  the  laborers  employed  by  the  mill  owners, 
and  the  laborers  were  charged  by  the  mill  own- 
ers for  the  lumber  which  was  used  in  the  con- 
struction of  said  small  houses. 

**  That  articles  which  are  annexed  by  the 
tenant  for  purposes  of  trade,  known  as  '''trade 
Sxtures,"  are  removable  by  him  as  against  the 
landlord,  has  been  recognized  from  an  early  pe- 
riod in  the  development  of  tb«  law  of  fixtures ; 
the  theory  being  that  it  is  public  utility  that 
the  tenant  should  be  enabled  to  improve  the 
property  for  the  purpose  of  carrying  on  trade, 
without  thereby  forfeiting  his  improvements. 
1  Tiffany,  Modem  Law  of  Heal  Property,  |  240. 

"  The  strict  rule  of  the  early  common  law 
under  which  chattels  which  had  oeen  physically 
annexed  to  the  freehold  became  the  absolute 
property  of  tbe  landlord  bas  been  gradually  and 
greatly  relaxed  la  favor  of  tenants.  The  first 
exception  to  this  rule  was  made  in  the  case  of 
trade  fixtures  so  called  such  as  were  placed 
upon  the  premises  by  the  tenant  during  the 
term  for  tbe  purpose  of  carrying  on  trade,  com- 
merce, or  raanufacture.  It  is  now  a  general 
rule  that  whatsoever  is  affixed  as  a  trade  fixture 
to  tbe  land  or  to  any  building  which  is  on  the 
land  during  the  term,  whether  made  of  wood, 
stone,  iron,  or  other  material,  is  removable  by 
tbe  tenant  at  the  end  of  the  term.  And  It  is  dif- 
flcolt  to  conceive  of  any  so-called  fixture,  how- 
ever solid,  permanent,  and  closely  attached  to 
tbe  realty,  which  is  placed  there  for  the  sole 


pnrptae  of  trade,  wbleb  may  not  be  removed 
by  the  tenant  at  the  end  of  bis  term.'  2  Uih 
derhill.  Landlord  &  Tenant,  S 

"Under  this  modem  rule  it  has  been  uniformly 
held  that  a  building  erected  upon  leased  land 
for  tbe  purpose  of  carrying  on  the  busiiKss  of 
tbe  lessee  was  removable  at  the  will  of  the 
lessee,  provided  it  was  removed  during  the  term 
ot  the  lease." 

In  the  case  of  Cutler  v.  Keller  the  contro- 
versy waa  between  Uen  claimants  on  the  one 
side  and  mortgagees  on  the  other.  The  own- 
er bad  erected  a  building  on  the  property  to 
which  the  several  liens  attached,  Intending 
to  use  the  building  as  a  moving  picture 
studio.  The  building  was  set  upon  posts,  and 
was  caiMible  of  being  removed  without  injury 
to  the  Creebold.  It  was  held  that  the  buUd- 
Ing  was  a  part  of  the  realty,  the  cwnrt  say- 
ing: 

"As  a  general  rale,  structures  of  a  permanent 
character  erected  on  land  by  the  owner  io  fee 
simple  are  prcsnmed  to  be  built  for  tbe  purpose 
of  improving  tbe  land  and  to  become  a  part  of 
the  realty,  in  the  absence  of  evidence  of  a  cob* 
temporaneous  contrary  Intention.  *  •  * 

'*When  buildioga  are  placed  by  the  abselots 
owner  of  land  on  which  tbey  rest,  their  quality 
of  removability  without  injury  to  tho  freehtm 
is  not  usually  a  factor  of  controlling  Importance 
as  between  mortgagor  and  mortgagee  (Bow- 
land  T.  Sworts.  17  N.  T.  i?npp.  SS&i),  thonsb 
it  may  be  as  between  landlord  and  tttiant  or  li- 
censor and  licensee. 

"  'Fully  OS  much  importance  Is  attached  to 
the  relation  of  the  party  making  tbe  annexation 
to  the  land  and  the  permanency  and  habitual 
character  of  the  annexation  as  ispaid  to  the 
manner  or  form  of  tbe  fastening.  When  the  ab- 
solute owner  of  land,  for  the  better  use  of  his 
land,  erects  property  upon,  or  attaches  It  to  tbe 
freehold,  it  will  go  to  his  heir,  or  pass  by  deed 
to  bis  grantee,  and  the  same  general  rule  applies 
between  mortgagor  and  mortgagee,  but  as  be- 
tween landlord  and  tenant  and  licensor  and  li- 
censee this  mle  is  relaxed,  with  a  view  to  tbe 
encouragement  of  mechanical  and  agricultural 
pursuits."  Tiedeman,  Beal  Property  (3d  Ed.) 
p.  23,  {  17." 

In  the  light  of  these  principles  we  are 
clear  that  the  trial  court  did  not  err  In  Its 
Judgment.  Much  of  tbe  property  would  be 
regarded  as  personalty  no  matter  by  whom 
Installed,  since  It  Is  in  no  way  attached  In 
such  a  manner  as  to  hold  It  in  place  while 
In  use,  but  which  must  be  constantly  remov- 
ed  for  renovation  or  repair.  In  this  jurisdic- 
tion the  opera  chairs  certainly,  and  the  vac- 
uum cleaner  probably  would  under  our  eai^ 
lier  decisions  be  regarded  as  realty,  and  would 
pass  by  a  deed  from  the  owner  to  his  gran- 
tee, but,  since  they  were  purchased  and  put 
In  place  by  the  tenant,  most  of  them  under 
conditional  sales  contracta,  we  cannot  cod> 
dude,  under  the  presumption  that  prevails 
In  sudk  cases,  that  they  became  a  part  of 
tbe  realty.  All  can  be  removed  without  ma- 
terial injury  to  the  structure  or  to  thon- 
selves. 

[I]  The  pipe  oigan  la  not  in  any  way  ■ 

part  of  the  building.  It  waa  roanu&ctnred 
and  Installed,  as  we  have  said,  after  the 


>  Reported  In  full  In  the  New  Toift  SnppletDent: 
reported  an  a  memorandum  dsclsloa  wlUwut  09la- 
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buUdiDg  was  completed.  The  rtgbt  to  re- 
move It  is  denied  because  to  do  so  requires 
tearlDg  away  certain  parts  ot  the  partition 
wails.  But  all  of  the  evidence  is-to  the  effect 
that  these  parts  were  taken  oat  on  the  lo- 
stallatton  of  the  organ  and  snbseaueotly  re- 
paired, and  that  the  organ  can  be  removed 
by  reopeniog  the  walls  at  the  same  places. 
The  fact  that  they  were  once  opened  and  re- 
placed would  not,  perhaps,  justify  a  second 
op«ilog  if  the  building  stiould  be  materially 
injured  by  the  act.  But  the  evidence  dis- 
closes tlkat  no  material  injury  of  the  building 
will  ensue  from  such  an  opening,  and  the 
tect  that  tt  was  once  made  without  objection 
by  the  ownws  of  the  fee  Is  forceful  evidenoe 
of  the  Immateriality  of  the  injury.  Q^he  re- 
moral  of  the  other  articles  wliich  are  attach- 
ed to  the  building  will  not  as  Is  shown  from 
oar  reilew  of  tbeir  nature  and  the  manoer 
In  wbldi  tbey  are  attadied,  work  material 
tnjttiy  to  the  bnlldlng.  Tbedr  removal  will 
require  some  repairing  to  make  the  building 
again  a  completed  whole.  The  trial  court 
met  this  1^^  reqoiring  that  the  toiant  give  a 
bond  in  the  Jteoal  warn  of  VljOOfi,  cMidlti<med 
that  it  will  r^Mir  and  make  good  any  and 
all  damage  which  shall  be  caused  the  build- 
ing by  the  remoral  of  the  jwoperty.  It  is  not 
questioned  that  this  sum  Ib  sufficient  to  meet 
the  inddental  damage  the  removal  the 
property  will  cause. 
TSm  iudgnwDt  la  aflbmed. 

MORRIS,  G.  J.,  and  MOUNT,  CHAD- 
WlCK,  and  BLLIS.  JJ.,  concur. 


<88  WMb.  603} 

ELSOM  V.  OADO.  (No.  1S296.)* 
{Supreme  Court  of  Washington.  Dec.  12, 1916.) 

EXKUPTIOHS  «3>60(1)— Lin  IKSUSAUCK— 

BlOUT  TO  Pbockeds. 
Proceeds  of  a  life  inauraaee  policy  payable 
to  the  estate  of  the  insured  are  not  exempt  from 
Che  payment  of  debts  of  the  estate. 

[Ed,  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  |  75 ;  Dec  Dig.  43>B0CU  J 

Fuilerton,  Jq  dissenting. 

D^rtment  1.  Appeal  from  Superior 
Court,  King  County ;  John  8.  Jurey,  Judge. 

Action  by  Rosa  Elsom  against  Ella  Gadd. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Tucker  &  Hyland,  of  Seattle,  for  appellant 
Charles  B.  MUler,  Seattle  fOr  reapond- 
«nt 

CHADWICE.  J.  This  appeal  raises  the 
question  whether  a  life  Insurance  policy  pay- 
able to  the  estate  of  a  deceased  person  is  ex- 
empt from  the  payment  of  the  debts  of  the 
estate.  At  the  time  the  case  was  decided  in 
the  court  below,  the  case  of  German-Amer- 
ican State  Bank  of  Rltzvllle  et  al.  v.  God- 
man,  83  Wash.  231,  145  Pac  221,  was  the 


final  expression  of  this  court  The  trial 
Judge,  however,  found  that  the  statute  under 
whidi  appellant  claims  (Rem.  &  BaL  Cod^  | 
569)  was  an  exemption  statute,  and  could  not 
be  invoked  in  aid  of  one  who  did  not  come 
within  the  usual  definitions  of  exempt  per- 
sona, following  the  principles  set  forth  in  18 
Cyc.  1374,  1397,  1436. 

An  appeal  was  taken.  Pending  a  bearing, 
we  announced  our  decision  In  the  case  of 
Blattner  v.  Abel,  SO  Wash.  412, 1B4  Pac.  796. 
A  rehearing  was  granted  in  the  latter  case. 
The  final  decision  of  the  court,  sitting  en 
banc,  was  rested  upon  the  doctrine  of  pre- 
ferred claim,  a  majority  of  the  Judges  say- 
ing: 

"This  view  of  the  record  renders  is  unneces- 
sary to  consider  the  question  determined  in  our 
former  opinion,  and  we  leave  it  open  for  future 
consideration."  S.  C.  168  Pac.  1015. 

While  the  opinion  of  the  court  might  be 
rested  upon  the  grounds  indicated  by  the  trial 
Judge  we  shall  not — because  of  the  Imimrtance 
of  the  main  issue,  and  the  fact  that  it  must 
inevitably  recur  unless  finally  determined — 
inquire  into  the  soundness  of  the  holding 
that  the  statute  Is  not  available  to  one  who 
is  not  named  as  a  privileged  person  In  the 
general  exemption  laws. 

We  have  bad  the  benefit  of  two  able  oral 
arguments  in  the  Blattner  Case,  with  ex- 
haustive briefs,  and  a  more  exhaustive  peti- 
tion for  a  rehearing.  We  hare  also  had  the 
benefit  of  able  argument  and  briefs  In  this 
case,  and  conclude  that  the  decision  in  the 
Blattner  Case,  89  Wash.  412,  154  Pac.  796, 
is  the  true  Interpretation  of  the  law,  and  con- 
trols the  case  at  bar. 

It  was  explained  In  the  Blattner  Case  that 
the  Issue  now  determined  was  not  called  di- 
rectly to  the  attention  of  the  court  in  the 
case  of  Northwestern,  etc,  Co.  v.  Chehalls 
County  Bank,  65  Wash.  374,  118  Pac.  326, 
and  in  the  case  of  German-American  State 
Bank  v.  Godman,  supra,  but  counsel  Insist 
that  the  issue  was  In  fact  involved,  and  that 
under  those  decisions,  money  payable  to  an 
estate  Is  exempt  from  all  debts  of  the  es- 
tate. Granting,  but  without  holding,  this  to 
be  so,  a  majority  of  the  Judges  are  now  con- 
tent to  subscribe  to  the  first  opinion  in  the 
Blattner  Case  and,  that  no  confusion  may 
follow.  It  will  be  understood  that  the  cases 
last  referred  to,  In  so  far  as  they  affect  the 
main  issue,  are  now  overruled. 

Afilrmed. 

MORRIS,  a  JT^  and  MOUNT  and  ELLIS. 

JJ.,  concur, 

FULLERTON,  J.  (dissenting).  An  exam- 
ination of  the  opinion  In  the  case  of  In  re 
Blnttner's  Estate.  89  Wash.  412, 154  Pac.  796, 
will  show  that  the  decision  was  rested  en- 
tirely on  a  particular  clause  of  section  86  of 
the  act  of  March  17, 1909  (Laws  1909,  p.  638). 
Our  attention  was  not  then  directed  to  the 


F«r  other  caaw  we  um«  topic  and  KBT-NCUBER  In  all  Ker-Nambared  Dlgwtt  ud  IndesM 
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later  act  on  the  subject  of  life  Insurance, 
found  In  the  Session  Laws  of  1911  at  page 
161.  In  tbe  ailment  on  the  rebearing  of  tlie 
cause,  however,  this  statute  was  brought  to 
our  attention,  and  it  was  strenuously  con- 
tended that  It  repealed  the  statute  of  1909, 
leaving  the  general  statute  (Bern.  &  BaL  Code, 
I  569),  which  exempts  the  proceeds  or  avails 
of  aU  life  and  accident  insurance  from  all 
Uabllity  for  any  debt,  fn  full  force  with  re- 
spect to  life  insurance  payable  to  the  estate 
of  a  decedent.  This  question  Is  not  noticed 
In  the  majority  opinion,  although  it  seems  to 
me  to  be  worthy  of  conislderation. 

Tbe  act  of  19U  parp(»t8''to  be  •  complete 
Insurance  Code.  It  Is  entitled : 

"An  act  to  provide  an  Insurance  Code  for  the 
state  of  Washington,  to  regulate  the  organiza- 
tion and  government  of  insurance  companies  and 
insurance  business,  to  provide  penaines  for  the 
violation  of  the  provisions  of  tiiia  act,  to  pro- 
vide for  an  insurance  commissioner  and  define 
his  duties,  and  to  repeal  all  existing  laws  in  re- 
lation thereto." 

The  last  sectlcm  of  the  act  cmtalns  a  re- 
pealing clause.  It  reads : 

"This  act  may  be  referred  to  and  shall  be 
known  as  'the  Insurance  Code,'  and  shnll  au* 
persede  all  prior  acts  on  the  subject  of  the  or- 
ganization and  government  of  insurance  com- 
panies and  insurance  business,  and  all  such 
prior  acts  are  hereby  repealed.** 

The  language  of  this  section,  it  is  true,  is 
somewhat  restrictive,  but  I  think  It  broad 
enough  In  Its  terms  to  include  the  particular 
clause  on  which  the  case  of  In  re  BIattner*B 
Estate  was  rested.  It  expressly  repeals  all 
prior  acts  on  the  subject  of  Insurance  busi- 
ness, and  this  particular  clause  to  my  mind 
clearly  relates  to  Insurance  business.  If  it 
does  not  it  has  no  standing  under  any  dr- 
cumstances  or  on  any  theory,  since  It  .was 
enacted  under  the  title,  "An  act  to  regulate 
the  business  of  life  insurance,  •  •  •  "  a 
title  too  restrictive  to  permit  the  enactment 
of  any  provision  not  relating  to  such  busi- 
ness. 

But  if  It  be  said  that  this  particular  sec- 
tion does  not  relate  to  insurance  business, 
was  properly  enacted,  and  that  the  repealing 
clause  In  the  later  act  la  so  far  restrictive  as 
to  refer  to  nothing  that  would  not  have  been 
snpeiseded  by  the  act  Itself  bad  It  contain- 
ed no  repealing  clause,  I  think  the  same  re- 
sult must  follow.  The  new  law  covers  the 
whole  subject-matter  of  the  old  one  and,  If 
any  part  ol  the  latter  remains,  it  is  only  the 
particular  prolusion  now  under  consideration. 
In  tbe  early  case  of  Mansfield  r.  First  Na- 
tional BanlE,  S  Wash.  665,  32  Pac.  789,  999, 
we  held  that,  where  a  new  law  covers  tbe 
whole  subject-matter  <tf  an  old  one,  tbe  ear- 
lier law  is  repealed  by  the  lator  one  notwttb- 
standii^;  there  may  be  some  matters  in  the 
earlier  law  which  are  not  necessarily  obnox- 
ious to  any  provisiffli  of  tbe  new  one.  Tbe  rule 
restii  not  strictly  on  the  ground  of  repeal  by 
implication,  but  town  tbe  principle  that  where 
tbe  Legislature  mabes  a  recislon  of  a  par^ 


ticnlar  statute  and  frames  a  new  statute  on 
the  subject-matter,  it  is  a  legislative  declara* 
tlon  that  whatever  Is  embraced  in  the  new 
law  shall  constitute  the  existing  law,  and 
that  whatever  is  excluded  therefrom  is  dis- 
carded. The  principle  of  the  case  dted  bas 
been  followed  in  numerous  other  cases  de- 
cided by  us,  the  latest  of  wbldi  Is  perhaps 
the  case  of  Whitfield  v.  Davles,  78  Wash.  266, 
138  Pac.  888. 

Tbe  prindple  la  controlling  here.  I  am 
convinced,  tlierefore,  that  tbe  cases  of  North- 
western, etc..  Go.  T.  Gh^alis  County  Bank, 
65  Wash.  374,  118  Pa&  326,  and  German- 
American  State  Bank  t.  Godman,  83  Wash. 
231, 145  Pac.  2£L,  were  correctly  decided,  and 
that  we  were  in  error  in  tbe  case  of  In  re 
Blattner's  Estate,  and  that  the  majori^  are 
in  error  In  the  opbilon  In  the  cue  before  on 

'  '  (93  Wash.  6«) 

CRADDIOK  V.  EMERY  et  sL  (No.  13418.) 
(Supreme  Court  of  Washington.  Dec.  12. 1916.) 

1.  Patents  ■S=>196— Saui   ow  Imvbktiow— 

CORSIOKBATIOK— FAILUBB. 

Where  a  note  was  given  for  an  interest  in 
a  device  represented  by  the  payee  to  be  pat- 
entable and  a  practical  invention,  and  the  de- 
vice was  valaeless  and  unpatentable,  the  note 
was  without  consideration. 

fEd.  Note.— For  other  cases,  see  Patents,  Cent. 
Dig.  §g  275,  2S0;  Dec.  Dig.  «»196.1 

2.  Patents  «=>196  —  Sale  op  Inventioh  — 
CoNSinERATioK— Estoppel  to  QuBstioic. 

One  who  was  not  a  mechanic,  who  gave  his 
notes  for  a  device  represented  by  the  payee  to 
be  valuable  and  patentable,  when  in  fact  it  was 
neither,  was  not  estopped  to  assert  failure  of 
consideration  on  tbe  ground  that  be  relied  on 
his  own  opinion,  and  not  on  the  representations, 
though  advised  by  casual  observers  that  the  de- 
vice was  valueless. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent. 
Dig.  Si  276,  280;  Dec.  Dig.  •S=3l96.] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  John  S.  Jurey,  Judge. 

Action  by  W.  F.  Craddlck  against  H.  A. 
Emery  and  C.  B.  Lawson  and  Adelbert  Four- 
nler,  wherein  Emery  answered  and  filed  a 
cross-complaint  against  Fournier,  and  Four- 
nler  answered  and  filed  a  cross-complaint 
against  Emery  and  Lawson.  From  a  judg- 
ment that  plaintiff  take  nothing,  and  that  de- 
fendant Fournier  take  nothing  on  his  cross- 
complaint,  Fournier  alone  appeals.  Affirmed. 

Walter  B.  Allen,  of  Seattle,  for  appellant. 
O.  H.  Winders,  of  Seattle,  for  respondents. 

FULLBRTON,  J.  W.  F.  Craddlck,  claim- 
ing as  indorsee  of  a  promissory  note,  institut- 
ed this  action  to  recover  thereon.  In  bis 
complaint  be  set  forth  a  note  for  $1,000,  pur< 
ported  to  have  been  executed  by  H.  A.  Emm- 
ery and  C.  E.  Lawson  to  Adelbert  Fournier, 
and  by  Fournier  indorsed  in  blank  and  de- 
livered to  bim.  Judgment  was  demanded 
against  tbe  indorsee  as  vrell  as  tbe  purport- 
ed makers.  To  tbe  complaint  Fournier  ai^ 
swered,  setting  up  want  of  notice  of  nonpoy- 
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ment  at  the  time  of  the  maturity  of  the  note. 
Emery  filed  an  answer  In  which  he  admitted 
the  execution  of  the  note,  and  by  way  of  an 
afDrmatlTe  defense  set  up  that  the  note  was 
one  of  three  of  equal  amonnts  given  to  Fonr- 
nler  for  an  undivided  half  Interest  In  a  me- 
chanical contrivance  for  power  transmission, 
which  the  payee  of  the  note  telsely  and 
fraudulently  represented  to  be  of  value  and 
capable  of  being  patented,  further  alleging 
that  the  contrivance  afterward  proved  to  be 
(tf  no  valne  and  nonpatoitable,  and  that  the 
notes  were  thus  without  consideration,  far- 
ther alleging  also  that  Oraddlck  was  not  a 
purchaser  for  value  of  the  note  sued  upon,  but 
took  the  same  with  notice  of  its  want  of  con- 
sideration. He  set  forth  also  certain  pay- 
ments made  to  Foumier  on  account  of  the 
dealings  between  them  In  making  a  working 
model  of  the  mechanical  contrivance  aggre- 
gating $1,967.7<^  for  which  sum  he  demanded 
judgment  against  Fournier. 

Lawsott  answered,  denying  all  of  the  ma- 
terial allegations  of  the  complaint,  and  set 
up  two  affirmative  defenses.  In  the  first  of 
these  he  allied  that  he  was  an  indorser  cfC 
the  note  for  Emery,  and  that  notice  of  non- 
payment  of  the  note  at  maturity  was  not 
^ven  him.  In  the  second  affirmative  de- 
tatae  he  set  up  want  of  consideration  for  the 
note,  substantially  In  the  language  of  the  af- 
firmative defense  interposed  by  Emery. 
Whether  Craddlck  replied  to  the  affirmative 
matter  In  the  answers  of  Emery  and  Lawiwn 
is  not  disclosed  by  the  transcript  Foumier 
replied,  putting*  In  iasae  the  affirmative  mat- 
ter In  both  answers.  He  also  filed  a  cros»- 
complaint  against  both  Emery  and  Lawson. 
Against  Emery  he  alleged  that  he  had  evolv- 
ed a  device  for  a  power  transmission  and 
dutch  for  an  automobile,  that  be  showed  this 
to  Emery,  who  became  interested  therein, 
and  that  In  consideration  of  the  assignment 
of  a  half  interest  to  Emery  they  then  entered 
into  a  contract  whereby  Emery  agreed  to 
emplc^  him  at  $15  per  week  during  sacb 
time  as  it  would  taike  uim  to  make  a  working 
model  of  the  device,  pay  all  costs  for  patent- 
ing the  same,  manufacture  the  same  for  the 
market,  and  divide  the  profits  derived  from 
the  sale  of  the  manufactured  product  with 
him,  further  ailing  that  be  completed  the 
working  model,  whet«iq;>on  Bmery  broke  the 
contract,  and  that  thereupon  he  demanded  a 
cancellation  of  the  same  and  a  redelivery  of 
Emery's  interest  to  him,  that  Emery  refused 
his  demand,  and  that  the  same  waa  worth 
$3,000,  and  for  this  sum  he  demanded  judg- 
ment against  Ehnery,  Against  Lawson  he  set 
up  a  breach  of  a  contract  to  procare  him 
bankable  notes  for  an  Interest  In  bis  Inven- 
tion, whereby  be  was  damaged  In  the  enm  of 
$1,000.  The  cross-complaint  against  Emery 
was  pnt  in  Issoe  by  a  reply,  and  a  demurrer 
was  interposed  and  sustained  to  the  cross- 
complaint  against  Lawson,  and  no  amend- 
ment of  the  pleading  was  sought  or  allowed. 

At  the  trial  the  evidence  was  mainly  di- 


rected to  the  issues  as  framed  between  Crad- 
dlck and  the  defendants  E^ery  and  Lawsotn,' 
but  little,  tf  any,  evidence  being  on  the  issues 
between  Bmeiy  and  Foumier.  The  court 
held  the  note  in  suit  to  have  been  given  with- 
out consideration,  that  Craddick  took  the 
same  with  notice,  and  entered  a  judgment 
to  the  eCtect  that  he  take  nothing  by  his  ac- 
tion. The  court  also  denied  recovery  to  Four- 
nier on  his  cross-oompialnt  against  Emery, 
adjudging  that  his  cause  of  action  be  dismiss- 
ed.  Foumier  alone  appeals. 

The  assignments  of  error  are  all  directed 
against  the  findings  of  the  court  in  so  far  as 
they  affect  the  controversy  between  Craddlt^ 
and  the  respondents  Emery  and  Lawson ;  the 
contention  being  that  the  findings  are  against 
the  preponderance  of  the  evidence.  Since 
Foumier  in  his  pleadings  claimed  no  inter- 
est in  a  recovery  by  Craddlck,  but,  on  the 
contrary,  treated  his  Indorsement  of  the  note 
as  passing  his  title  and  interest  therein  to 
Craddlck,  it  Is  difficult  to  see  what  ai^ala* 
hie  interest  he  has  in  the  controversy  be- 
tween them.  But,  conceding  that  he  has 
such  an  interest,  and  that  his  pleadings  are 
capable  of  amendment  In  that  respect,  we 
find  no  error  in  the  findings  of  the  court  on 
the  evidrace.  Without  reviewing  the  evi- 
dence In  detail,  and  sefttlng  forth  only  its 
salient  features,  it  tended  to  show  that  Four- 
nier had  conceived  a  transmission  device  and 
clutch  for  use  on  automobiles.  This  be  show- 
ed to  Emery,  who  owned  and  conducted  a 
machine  shop,  r^resentlng  to  him  that  he 
had  had  the  patent  office  scanned,  and  that 
the  device  was  patentable  and  would  infringe 
upon  no  other  patent,  except,  perhaps,  a 
clutch  which  he  (Fournier)  bad  theretofore 
patented.  Emery  was  impressed  with  ttas 
device,  and  the  parties  ^tered  into  a  con- 
tract by  the  terms  of  which  Emery,  in  con- 
sideration <tf  a  half  interest  in  the  device, 
agreed  to  furnish  the  necessary  materials, 
give  him  the  use  of  his  machine  shop  and 
tools  for  the  purpose  of  making  a  working 
model,  and  pay  him  $15  per  week  during  such 
time  as  would  be  required  for  that  purpose^ ' 
further  agreeing  to  pay  the  expense  of  pro* 
curing  a  patent  for  the  device.  After  the 
model  had  been  completed,  but  before  It  had 
been  tested  out,  and  before  It  was  found  not 
to  be  patentable,  Fournier  attempted  to  sell 
his  remaining  half  interest  to  Lawson. 
Emery,  bearing  of  this,  and  still  believing  in 
the  feasibility  of  the  device,  claimed  a  prefer^ 
ence  right  in  hlmsetlf  to  purchase  the  Inter- 
est. An  agreement  was  thereupon  entered 
into  between  them  by  which  Emery  agreed  to 
buy  Founder's  interest  for  a  consideration  of 
$8,000.  The  sale  was  consummated  by  an 
asslgnmeot  of  the  half  interest  and  the  d^T- 
ery  by  Emery  to  Foumier  of  notes  of  the 
foce  value  of  f&fiOO^  These  proved  not  to 
be  bankable;  whereupon  they  ware  returned 
to  Emray,  wbo  gave  new  notes  in  Iten  there- 
of indorsed  Lawstm,  one  oC  such  notes 
being  the  note  In  suit.  The  device  the^eaftw 
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proved  not  to  be  very  effldent  or  of  aor  value 
from  a  commercial  standpoint,  and  not  to  be 
patentable;  the  device  Infrtiiglng  nptm  the 
patents  of  others.  The  evidence  also  dispos- 
ed that  while  the  device  was  In  the  process 
of  construction  it  was  examined  by  a  Dumber 
of  persons  purporting  to  have  mechanical 
knowledge,  and  by  many  of  them  pronounced 
Impracticable  and  of  no  value,  and  that  Em- 
ery was  Informed  of  the  fact,  but  neverthe- 
less afterwards  consummated  the  purchase. 

The  evidence  makes  It  clear  that  Emery 
received  nothing  of  value  for  his  notes.  Not 
only  did  the  device  Itself  prove  inefficient, 
but,  what  Is  more  to  the  point,  the  device 
proved  an  Infringement  upon  other  patents, 
thus  rendering  It  commercially  valueless  even 
bad  it  been  what  its  Inventor  claimed  for  it 
and  what  Emery  was  led  to  believe  It  to  be. 

In  Arnold  v.  Wilt.  86  Ind.  867,  notes  were 
given  for  certificates  In  a  marriage  benefit  as- 
sociation, which  ceased  to  do  bnsineHS  with- 
in a  few  days  after  the  notes  were  given, 
rendering  the  certificates  wholly  worthless. 
In  an  action  upon  the  notes  the  maker  set  op 
want  of  consideration.   Hie  court  satd: 

"lids  evidence  fully  establishes  the  defence  of 
want  of  consideration,  because  it  proves  that 
the  thing  given  the  appellee  for  his  note  was 
atterl^  worthless.  The  case  Is  not  that  of  one 
receiving  some  consideration  and  judging  for 
himself  of  its  adequacjr,  but  that  of  one  receiving 
a  thing  utterly  destitute  of  value.  In  short, 
there  is  a  total  absence  of  consideration." 

In  Smith  Hlgbtower,  7A  Ga.  620,  the  ac- 
tion was  upon  a  promissory  note.  The  de- 
fendant set  up  that  the  note  was  given  In 
ooDslderation  of  the  exclusive  right  to  sell 
two  patents,  one  for  "patent  grazers,"  and 
the  other  for  "patent  buggy  attachmoits,"  in 
two  named  counties  within  the  state  of  Geor- 
gia, and  that  the  devices  were  utterly  worth- 
less and  unsuitable  for  the  purposes  for 
which  they  were  made.  The  jury  found  for 
the  defendant,  the  court  denied  a  new  trial, 
and  the  plaintiff  appealed.  The  court  on 
the  appeal  h^d: 

"There  was  no  error  In  overruling  a  demui^ 
rer  to  the  plea.  It  rested  on  the  ground  that 
defendant  did  have  the  right  to  sell  in  those 
counties,  and  therefore  the  consideration  did  not 
fail;  but  it  is  hard  to  understand  of  what 
value  la  the  exclusive  right  to  sell  a  worthless 
thing,  totally  unfitted  for  the  use  for  which  it 
was  manufactured ;  and,  If  valueless,  we  do  not 
see  where  the  consideration  to  sell  it  can  be 
found.  Its  adaptation  to  the  use  for  which  the 
machine  is  made  la  always  warranted." 

In  Comings  v.  Leedy,  114  Mo.  454,  21  S. 

W.  804,  the  facts  and  the  conclusion  of  the 

court  were  stated  in  the  following  language: 

"The  original  note  was  given  for  the  sole 
right  to  make,  use,  and  vend  in  the  state  of 
Colorado  s  patent  right  improvement  in  what 
is  called  a  'sad  iron,'  of  which  SmaUstlg,  one  of 
the  payees,  claimed  to  be  the  patentee.  The  con- 
sideration expressed  In  the  bill  of  sale  is  $5,500. 
The  sale  was  made  after  several  visits  by  SmaU- 
stlg and  wife,  and  Smallstig  and  Onstot^  and 
various  and  divers  statements  and  misrepresenta- 


tions aa  to  the  osefnlnesa  and  salableness  of  the 
iron:  that  one  pint  of  alcohol  tmly  would  be 
required  to  run  it  per  day,  when  in  fact  Mrs. 
Leedy  testified  thst  it  woold  take  $2,  $S,  or  $4 
worth  per  day ;  that  she  never  could  get  it  hot 
enough  to  do  good  work,  and  that  it  was  the 
greatest  fraud  ever  invented;  that  before  they 
purchased  the  right  she  asked  Smallstig  to  leave 
one  of  the  Irons  with  her  for  a  few  days  so  that 
she  could  try  it  before  trading,  but  that  he  de- 
clined to  do  so,  giving,  as  a  reason  that  he  did 
not  have  a  spare  ooe^  The  original  note  being 
void  because  of  the  inability  of  the  payor,  Mrs. 
Leedy,  to  make  a  contract  of  this  kind  on  ac- 
count of  her  coverture,  it  was  void  in  the  bands 
of  plaintiff  as  indorsee  even  without  notice  of 
the  fact  that  it  was  obtained  by  fraud,  and  was 
without  consideration;  and,  although  the  last 
note  was  given  in  renewal  of  the  first,  there  was 
no  consideration  therefor,  and  it  wss  subject  to 
the  same  defenses  as  was  the  original  note.  And, 
not  only  this,  but  the  evidence  shows  conclusive- 
ly that  it  too  was  obtained  by  fraud  and  deceit 
on  the  part  of  Milner,  who  was  plfldntiS*s  agent 
The  only  consideration  for  either  ot  the  wrtei 
was  the  right  to  the  state  of  Colorado  fn  die 
patented  iron,  which  the  evidence  shows  is  worth- 
less and  unsuited  to  the  purpose  for  which  It 
was  made.  The  adaptation  of  a  machine  to  the 
uses  for  which  it  is  made  Is  always  warranted. 
Smith  V.  Higbtower.  76  Ga.  630:  Daniel  on 
Negotiable  Instruments,  f  20S,  p.  226.  So  gen- 
erally, if  the  thing  purchased  was  entirely  worth- 
less when  purchased,  there  is  a  total  failure  of 
consideration.  Arnold  v.  Wilt,  86  Ind.  367; 
Brown  v.  Weldon,  27  Mo.  App.  251.  There  Is 
a  total  absence  of  conaideratlOD  for  eMior  of  the 
notes." 

So  Daniel  on  Negotiable  Inatnunents,  at 
section  203.  atatea  the  rule  as  foDowa: 

"Where  the  patented  machine  is  worthless  and 
unsuited  to  the  purpose  for  which  it  was  made, 
the  consideration  oi  a  note  givoi  for  the  right 
to  sell  it  totally  fails.  The  adaptation  ot  a 
machine  to  the  uses  for  which  it  was  made  is 
always  warranted." 

[1]  These  principles  apply  to  the  facta  be- 
fore us.  The  note  having  been  given  for  a 
valueless  unpatentable  device,  represented  to 
be  valuable  and  patentable^  there  was  no 
consideration  for  It 

[2]  The  appellant,  however,  sedcs  to  In- 
voke a  rule  of  estoppel,  contending  that  tbe 
purchaser,  when  making  the  purchase,  relied 
upon  his  own  investigations  and  inquiries, 
not  upon  the  r^resentations  ot  the  seller  or 
upon  the  implied  warranties  arising  from  the 
character  of  the  device  sold.  But  if  this 
principle  would  penult  of  a  recovery  under 
the  facts  assumed,  the  evidence  does  not  Jtis- 
tify  the  conclusion  drawn.  While  the  evi- 
dence shows  that  the  purchaser  was  con- 
vinced of  the  feasibility  of  the  device,  so 
much  BO,  indeed,  that  he  expended  some  $2,- 
000  in  trying  to  perfect  and  patent  It,  it  al- 
so shows  that  he  was  not  a  mechanician,  and 
reUed  upon  the  seller's  statements  and  rep- 
resentations rather  than  upon  the  opinions 
of  thoee  who  examined  it  only  casually  and 
expressed  belief  in  its  impractlcabllitr. 

The  Judgment  is  affirmed. 

MORRIS,  a  J.,  and  MOUNT,  BLUES,  and 
OHADWiCK,  JJ.,  concur. 
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(W  Wash.  685) 
BOGITCH  T.  POTLATCH  LUMBEB  CO. 
,     (No.  18117.) 

(Sapreme  Ck>Qrt  of  Washinston.   De&  8,  1910.) 

L  Masteb  and  Sebvart  ^s>86  —  iHXiniT  — 

What  Law  Govebns. 
Injur;  to  a  servant  baring  occurred  in  aa- 
otber  state,  its  law  being  pleaded,  when  ascer- 
tained, contrail  as  to  liability. 

[Bd.  Notft^For  otber  eaaea.  Me  Master  and 
Semnt,  Gent.        i  137 ;  Dee.  Dig.  «S3>86.] 

2.  STi:PnuTioN8  4ta»14(7>>-Goif8!ni7onoir— lit- 

STBUCTI0N8. 
Stipulation  tbat  wttbout  aoT  testimony  the 
court  may  consider  the  lavs  of  another  state  in 
evidence,  and  may  instruct  as  it  conceives  the 
law  to  be  under  the  decisions  of  the  court  of  tbat 
state,  is  not  one  to  be  bound  by  its  conclusion  as 
expressed  in  the  instructions. 

[Bd.  Note.— For  other  cases,  see  Stipulations, 
Cent.  Dig.  |  81;  Dec.  Dig.  «=>14(7).i 

3.  Courts  ^96(2)  —  Fobeiqk  Dicisiohs  — 

CONCLUSITERKaS. 

OoDstmction  by  the  court  of  another  state 
of  its  decision  is  to  be  followed. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  I  432;  Dec.  Dig.  ^96(2).] 

Supplementary  Opinion. 

4.  Appeal  and  Bbror  «=>842(1)  —  Riviiw  — 
Question  of  Law— Foreign  Law. 

What  is  the  law  of  another  state  as  proved 
by  decision  of  its  court  is  a  question  of  law,  so 
that  determination  thereof  may  be  reviewed  on 
appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  3316-8318,  8323;  Dec.  Dig. 
*=>842a).3 

Department  1.  Anwsl  from  Superior 
Ooort,  Spokane  Goon^;  B.  H.  SnlUran, 
Judge. 

Petttlon  by  Mtebael  Bogltcb  against  the 
Potlatcb  Lnniber  Cranpany.  Judgment  for 
plalqtiff,  and  defendant  appeals.  Reversed 
and  remanded,  wltb  tnstmctlons. 

Cannon  &  Ferris,- of  Spokane,  for  appellant. 
Corkery  A  Corkery  and  Robertson  ft  Miller, 
all  of  Spokane,  tot  raqtondent, 

CHADWICK,  J.  This  Is  an  action  to  re- 
cover for  Injuries  which  respondent  alleges 
be  sustained  wlille  In  the  employ  of  the  Pot- 
latch  Lumber  Company  In  the  state  of  Ida- 
ho, In  November,  1914.  Appellant,  at  that 
time,  was  cutting  and  haaling  timber  to  a 
point  of  loading  by  means  of  a  donkey  en- 
gine and  cable.  The  evidence  Is  somewhat 
conflicting,  but  the  methods  of  operation 
would  seem  to  have  been  about  as  follows: 
The  sawyer  gang  would  fell  the  tree ; 
swampers  would  trim  the  branches;  the 
ellnger  rigger  would  attach  the  cable  to  the 
tree;  the  hooktender,  who  was  In  charge  of 
all  the  operations,  would  call  out  a  warn- 
ing to  the  fftrampera  and  all  the  others,  and 
then  signal  a  man  called  the  whlstlepnnk  who 
was  stationed  some  300  feet  away ;  the  whis- 
tlepunk  would  pull  a  wire,  which  extended 
to  the  donkey  engine,  and  which  would  sig- 
nal the  cQ^neer  to  fo  ahead  or  stop,  etc. 


The  donkey  engine  was  located  about  1,000 
feet  from  where  the  timber  was  being  secur- 
ed. Respondent  allies  that  he  was  working 
as  a  swamper,'  and  was  trimming  a  tree 
when,  without  warning,  the  tree  was  put  In 
motion  by  means  of  the  cable;  that  he  was 
thrown  under  the  tree  and  sustained  Injury. 
Respondent  recovered  in  the  court  below.  . 

A  numt>er  of  assignments  of  error  going  to 
the  snffldency  of  the  evidence  and  to  the  in- 
stmctions  of  the  court  have  been  made  by 
appellant.  The  proximate  cause  of  the  In- 
Jury,  as  found  by  the  Jury,  was  the  failure 
of  the  hooktender  to  warn  respondent  that 
he  was  about  to  give  the  "go  ahead"  signal 
to  the  whlstlepnnk.   Appellant  pleaded ; 

''That  If  plaintiff  waa  in  any  manner  Injured 
at  the  time  and  place  set  forth  in  plaintiff's  com- 
plaint, the  said  Injaries  occurred  in  the  state  of 
Idaho,  aud  that  under  the  common  law  of  the 
state  of  Idaho,  as  cnnstmed  by  the  courts  of  said 
state,  plaintiff's  injury,  If  caused  by  and  through 
the  negligence  of  any  one  other  than  himself,  waa 
caused  and  brought  about  by  and  through  fellow 
servants  of  the  plaintiff,  and  tbat  under  the  com- 
mon law  of  the  state  of  Idaho,  as  construed  by 
its  courts,  the  defendant  Is  In  no  way  responsi- 
ble for  the  negligence,  If  any,  of  said  fellow  serv- 
ants, and  tbat  the  negligence  of  said  fellow  serv- 
ants of  the  plaintiff  is  under  the  decisions  of  the 
courts  of  the  state  of  Idaho,  construing  the  com- 
mon law,  one  of  the  risks  which  the  plaintiff  as- 
sumes, and  which  plaintiff  did  assume  as  a  mat- 
ter of  law." 

[1]'The  accident  occurred  In  the  state  of 
Idaho,  and  the  law  of  that  state,  being  pTead- 
ed,  Is,  when  ascertained,  controlling.  At  the 
time  the  case  was  tried,  the  case  of  Lucey 
V.  Btack-Glbbs  Lumber  Co.,  23  Idaho.  628, 
131  Pac.  697,  46  L.  R.  A.  (N.  8.)  86,  was  the 
last  expression  of  the  Supreme  Court  of  that 
state.  That  case  seemed  to  hold  to  the  rule 
that  obtains  In  this  state,  that  is,  that  the 
duty  of  the  master  who  is  engaged  in  haz- 
ardous work,  where  the  safety  of  the  work- 
men depends  upon  a  system  or  code  of  warn- 
ing signals  to  warn  the  workmen,  la  a  non- 
delegable duty,  and  that  the  foreman  or  the 
one  upon  the  duty  of  giving  the  signal  or 
warning  Is  put  Is  a  vice  principal  and  not 
a  fellow  servant.  This  rale  is  peculiar  to 
the  state  of  Washington.  The  great  majority 
of  the  states.  If  not  all  of  them,  as  well  as 
the  Supreme  Court  of  the  United  States,  has 
held  In  snch  cases  that  the  master  has  per- 
formed his  full  duty  when  he  has  adopted 
a  sufBdent  system  or  code  of  signals,  and  put 
It  into  the  hands  of  competent  men  for  exe- 
cution. Labatfs  Master  &  Servant,  voL  4 
(2d  Ed.)  {  1037.  We  find  that  the  Supreme 
Court  of  the  state  of  Idaho  has  recently  re- 
jected the  doctrine  of '  the  case  mentioned, 
and  has  put  Itself  In  line  with  the  great 
weight  of  American  authority,  although,  as 
we  have  said,  It  Is  contrary  to  the  rule  that 
obtains  In  this  state.  That  court  held,  In 
Wlesner  v.  B<mners  Ferry  Limiber  Co.,  160 
Pac.  647,  that  that  part  of  the  opinion  In 
the  Lucey  Case  upon  which  respondent  re- 
lied, and  wUdi,  no  doubt,  moved  the  court 
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below  to  Bnstaln  tba  Judgment  that  was  en- 
tered, was  obiter. 

"And  so  &r  as  It  mar  be  conaidered  as  snp- 
porting  the  doctrine  that  *aDthorit7  to  a  servant 
to  give  a  signal  [to  a  coservant]  is  nondelegable/ 
it  is  expressly  overruled." 

*****  The  theory  of  respondent  is  that, 
by  reason  of  the  fact  that  the  warning  was  not 
given  upon  the  occasion  of  the  accident,  the  ap- 
pellant Is  liable  in  damages,  irrespective  of  the 
fact  that  It  exercised  ordinary  care,  having  re- 
gard to  the  hazard  of  the  service,  in  providing  a 
reasonably  sate  place  aitd  reasonably  safe  appli- 
ance for  the  performance  of  the  work,  in  uie  se- 
lection of  a  competent  servant  to  perform  the 
du^  of  giving  the  warning,  and  bad  adopted  a 
proper  system  of  roles  and  regulations,  with  pos- 
itive instructions  tbst  every  precaution  be  taken 
in  OTder  to  avoid  acddent ;  In  short,  if  the  serv^ 
ant  failed  to  give  the  warning,  the  appellant  com- 

Eany,  under  no  circumstances,  could  escape  Ila- 
ility.  This,  we  think,  is  carrying  the  rule  a 
step  too  far,  the  enforcement  of  such  a  princi- 
ple, in  view  of  the  rapid  development  of  this 
state  and  the  great  number  of  men  employed, 
would  be  detrimental  to  the  employ^  as  well  as 
the  employer.  There  must  be  some  reasonable 
limitation  placed  upon  both  the  employer  and 
the  employe,  in  the  matter  of  fixing  uie  liability 
of  the  former  for  negligence  and  the  assumption 
of  risk  by  the  latter." 

The  oovt  then  proceeds  to  dte  and  ^b- 
orate  upon  many  decisions,  condndlng,  as 
f<dlowB: 

"By  the  great  weight  of  authority,  the  master 
may  intrust  to  a  competent  servant  the  work  of 
giving  signals  where  it  is  necessary  for  the  safety 
of  the  workmen  in  the  operation  of  the  work,  and 
it  iS'  not  the  master's  fault  if  such  competent 
servant  fails  to  give  the  proper  signal.  Nor  is 
respondent's  contention  that  the  master  is  an  in- 
surer of  the  sulBciency  of  the  means  which  he 
selects  for  giving  signals  supported  by  the  pre- 
ponderance of  authority." 

[2]  Counsel  for  respondent  contend  that 
we  cannot  consider  the  more  recent  decision 
of  the  Idaho  court  because  the  law  of  Idaho 
was  a  fact  to  be  proven,  and  counsel  tias 
waived  bis  right  to  assert  that  the  law  is 
otherwise  than  as  declared  by  the  trial 
Judge,  having  stipulated  that  the  court  might 
make  up  hla  own  instruction  as  to  the 
law  of  Idaho  without  formal  proof.  We 
have  re-read  that  part  of  the  record  which 
is  relied  on  by  counsel  as  a  stipulation.  We 
think  counsel  went  no  further  than  to  stip- 
ulate that  the  court  could  Instruct  as  it  con- 
ceived the  law  to  be  under  the  decisions  of 
the  Supreme  Court  of  Idaho,  counsel  con- 
tending meanwhile  that  the  fellow-servant 
rule  in  Idaho  was  not  the  same  as  in  this 
state. 

The  agreement  was  that  both  sides  should 
waive  "any  testimony,  and  agreeing  that  the 
court  may  consider  the  laws  of  Idahd  in  evi- 
dence." Ibe  laws  of  Idaho,  that  is,  the  stat- 
ntes  and  decisions,  are  to  be  proven  as  facts. 
The  legal  conclusion  or  the  construction  of 
the  written  or  declared  law  becomes  the  law 
of  the  case.  It  follows  then,  if  the  law  of 
a  foreign  state  is  to  be  ascertained  by  a  ref- 
erence to  Its  statutes,  aud  the  practice  and 
adjudged  cases,  the  ded^ons  of  its  courts 
are  no  more  than  evidence  of  the  law.  If  a 
trial  Judge  draws  a  wrong  legal  conclujdon 


from  the  written  evidences  of  the  law,  this 
court  may,  upon  prc^r  exceptions,  correct 
the  error,  as  It  would  any  other  error  of  law. 
In  doing  so,  It  is  in  duty  bound  to  follow 
the  courts  of  the  foreign  state.  There  Is 
nothing  to  Indicate  that  counsel  atipalatad 
to  be  bpund  by  the  conclusion  of  the  trial 
judge  as  express  In  his  instructions.  On 
the  contrary,  counsel  excited  to  all  itf  tba 
Instructions,  charging  the  iKxAtender  as  a 
Tloe  prind^d,  arguing  then,  as  we  must  pre- 
sume, and  In  th^  brief  on  appeal,  that  the 
hooktrader  was  a  iCeUow  servant  under  the 
authority  of  Knanf  t.  Dover  lAunber  Go.,  20 
Idaho,  778,  120  Pac.  157. 

[3]  The  courts  of  Idaho  have  an  nndoubted 
right  to  construe  tbdr  own  decisions,  and, 
having  said.  In  the  Wlesner  Oue,  that  the 
Lncey  Case  did  not  hold  to  the  rule  relied 
on,  or,  if  seemingly  so,  that  It  was  obiter, 
we  have  no  recourse  other  than  to  fOUow 
the  rule  as  It  Is,  and  as  the  Supreme  Court 
of  Idaho  says  It  was,  at  the  time  tlds  case 
was  tried. 

Counsel  maintain  that  Ods  case  la  to  ba 
distinguished  upon  the  facts.  We  find  no 
ground  of  distinction.  The  place  where  r«* 
spondent  was  working  was  not  unsafe  if  tiu 
warning  had  been  given.  Under  tlie  law  ot 
Idaho,  the  fault  or  omlssbm  was  that  of  a 
fellow  servant. 

Tbere  being  no  Issue  raised  as  to  the  suf- 
fldency  of  the  signal  system,  or  the  com- 
petency of  the  hooktender  to  give  the  signal^ 
or  tiie  ability  of  the  re^Kmdent  to  under* 
stand  a  warning  If  given,  and  this  case  be- 
ing contndled  by  the  law  of  the  state  nt 
Idaho  as  expounded  by  its  court  of  last  re- 
sort, the  Judgment  will  be  reversed,  and 
the  case  remanded,  with  Instmctloiia  to  <D» 
miss. 

In  Justice  to  the  trial  Judge,  tt  la  only  fair 
to  say  that  If  this  case  were  to  be  decided 
under  our  own  dedslons,  or  under  the  law 
of  Idaho,  as  we  would  have  read  the  Lacey 
Case,  we  would  bold  the  case  for  affirmanea 
upon  this  quraUon  of  law.  We  have  not  In* 
Quired  into  the  other  assignments  of  error. 

MORRIS,  a  and  ELXIS  and  MOUNTS 
JJ.,  concur. 

Supplementary  Opinion. 

PER  CURIAKL  This  case  was  heard  at 
the  January,  1916,  term.  As  stated  In  the 
opinion,  the  trial  Judge  rested  his  opinion 
as  to  the  law  of  Idaho  upon  the  case  of 
Lucey  V.  Stack-Glbbs  Lumber  Coi,  23  Idaho^ 
628,  131  Pac.  897,  46  U  B.  A.  (N.  8.)  88. 
We  noted  a  later  decision  of  the  Suprenw 
Court  of  Idaho,  Wlesner  v.  Bonners  Ferry 
Lumber  Company,  since  reported  In  100  Paa 
647,  in  which  it  was  held,  In  the  opinion  of 
the  Judges  of  the  Supreme  Court  of  Idahoh 
that  such  construction  was  not  well  founded, 
and  that  in  so  far  as  the  Lucey  Case  might 
be  considered  as  supporting  the  doctrine  that 
authority  to  a  servant  to  give  a  signal  Is 
nondelegable^  it  was  apressly  overruled. 
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Subsequent  to  tbe  writing  of  the  foTegolng 
Opinion,  and  about  tbe  time  it  would  otber- 
wlse  hare  been  filed,  counsel  for  resinndent 
called  our  attentlm  to  tbe  fact  that  a  re- 
hearing had  been  granted  in  the  leaner 
Case.  Accordingly  we  withheld  the  filing  of 
onr  opinion  pending  a  ruling  upon  the  peti- 
tion for  rehearing.  The  Supreme  Court  of 
Idaho  up<m  such  rehearing  has  adhered  to 
Its  original  holding  in  the  Wiesner  Case. 

[4]  Counsel  for  respondent  has  filed  a  sup- 
plemental brief,  again  urging  that  respond- 
ent had  pleaded  the  law  of  Idaho  as  a  fact, 
and  that,  by^stipulatloD,  tbe  trial  Judge  bad 
given  It  to  tbe  Jury  as  a  matter  of  fact  and 
not  of  law,  and  that  the  ruling  of  tbe  trial 
Judge  thus  became  a  fiact  conclusive  even 
thooi^  he  did  err,  or  even  though  tbe  Su- 
Ifreme  Court  of  Idaho  did  subsequently 
change  its  decision.  Counsel  cite  the  case 
of  Spies  V.  National  aty  Bank,  174  N.  Y. 
222.  66  N.  R  736.  61  L.  B.  A.  193,  and  Genet 
V.  DeL  ft  Hud.  Canal  Co.,  163  N.  Y.  173.  57 
N.  B.  297.  But  these '  cases  merely  hold, 
quoting  from  the  Spies  Case: 

"What  may  be  the  foreiga  law  upon  a  given 
fubject  presents  a  qaestion  of  fact,  not  a  ques- 
tion of  law,  •  •  •  and  must  be  both  proved 
and  found  like  any  other  qaestion  of  fact." 

While  there  Is  some  conflict  as  to  this  be- 
ing the  true  rule,  for  tbe  purpose  of  this  case 
it  may  be  admitted  to  have  the  sauctlpn  of 
tbe  greater  number  of  courts,  but  there  is 
a  well-recognlzed  exception,  upon  which 
practically  all  courts  that  have  considered  it 
seem  to  agree.  This  exception  Is  well  stated 
In  10  B.  C.  L.  pp.  1112, 1113,  as  follows: 

"There  is  some  coutroversy  whether  the  proof 
of  foreign  laws  should  be  addressed  to  the  court 
or  the  jury.  It  involves,  however,  no  serious 
conflict,  and  depends  entirely  upon  the  form  in 
which  the  foreign  law  is  presented.  Although 
what  the  foreign  law  is,  is  usually  denominated 
a  qoestion  ot  fact,  yet,  when  it  merely  involves 
the  constrnction  of  a  written  statute,  or  the 
interpretation  of  judicial  opinions,  it  becomes  a 
qoesQon  of  law." 

Bank  of  China,  etc.,  t.  Horse,  168  N.  Y. 
4S8,  61' N.  E.  774.  66  L.  R.  A.  139,  86  Am. 
St  Bep.  676,  and  Hancock  National  Bank 
r.  Eaiis,  172  Mass.  39.  51  N.  D.  207,  42  U 
a  A  396,  70  Am.  St  Bep.  232,  also  rec(«Dlze 
this  exception.  See,  also,  Ely  t,  James,  128 
Mass.  36;  Kline  v.  Baker,  99  Ma8&  253; 
Thomson-Bonston  Elec.  Co.  t.  Palmer,  62 
Hinn.  174.  53  N.  W.  1137,  38  Am.  St  Rep.  636. 
ai^  Lockwood  V.  Crawford,  18  Conn.  360. 

In  Hite  T.  Keene,  149  Wis.  207,  134  N.  W. 
383,  135  N.  W.  354,  Ann.  Cas.  1913D,  251, 
it  was  held  that  on  appeal  the  court  will  not 
accept  the  testimony  of  what  the  law  of  a 
Bister  state  is,  where  it  is  contrary  to  Its 
own  conclusions  from  statutes  in  evidence 
and  reported  cases.  But,  regardless  of  what 
may  be  the  rule  in  other  jurisdictions,  this 
court,  In  Ougaro  v.  Twohy,  57  Wash.  668, 
107  Pac.  834.  has  held  that  where  the  law 
of  a  sister  state  is  involved  and  Is  based 
npon  the  declslmis  oi  that  state,  the  question 


of  what  the  law  Is.  is  tor  the  court,  and 

not  the  Jury.   It  was  there  said: 

"The  'appellant  further  argues  that  the  court 
erred  in  determining  for  itself,  from  the  proofs 
offered  in  evidence,  what  the  law  of  Idaho  was 
at  the  time  the  injury  in  question  occurred,  but 
contending  that  the  question  should  have  been 
submitted  to  the  jury.  The  anthoritics  seem  not 
to  be  in  harmony  on  this  question,  but  we  are 
clear  that  in  any  view,  there  was  no  error  com- 
mitted here.  There  was  no  disputed  questions  of 
fact  to  be  determined;  on  the  contrary,  there 
was  no  dispute  in  the  evidence  at  all.  The  sole 
question  was  what  were  the  proper  legal  infer> 
ences  to  be  drawn  from  the  facts  proven,  and 
this  clearly  was  for  this  court" 

This  court  having  beld  that  what  the  law 
of  a  sister  state  Is,  is  a  question  (tf  law  when 
proven  by  undisputed  facts,  surely,  then, 
whet  the  foreign  law  is,  la  also  a  question 
of  law  when  proven  by  a  decision  of  the 
foreign  state  court.  It  being  a  question  ot 
law,  it  Is  therefore  for  this  court  to  say 
whether  tbe  lower  court  erred  in  constmliig 
the  decision  at  tbe  Idaho  Supreme  Court 


0a  WMh.  6») 

HSBBBfAMS  t.  BLAKESLEB.    (No.  18462.) 

(Supreme  Court  of  Washington.  Dec  9,1916.) 

1.  Chaitzl  Mobtoages  €=>5— What  Constz- 

TUTEB  ASSIQNICBNT  OF  FUTUBB  EABNINGS.  . 
ABSi^ments  of  a  company's  future  income 
as  security  for  a  debt  were  chattel  mortgages 
within  Bem.  &  Bal.  Code,  §  3660,  declaring  such 
instruments  void  unless  recorded,  especially  as 
section  3659  provides  that  all  kinds  personal 
property  may  be  mor^ged. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  IS  4-13,  16;  Dec.  IMg. 
€=>5.1 

2.  (Thattel  Mobtoages  ®=>138(1)— Biohts  oi 
Cbeditors — Faii,uee  to  Recobd. 

Under  Rem.  &  Bal.  Code,  §  3660,  declar- 
ing unrecorded  chattel  mortgages  void  against 
■ubsequettt  creditors,  garnishment  liens  on 
funds  due  a  judgment  debtor  are  superior  to 
prior  unrecorded  assignments  by  said  debtor  of 
Its  future  income. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  H  22S.  229,  231-236; 
Dec.  Dig.  «=sl38(l)T 

3.  Chattel  Mortoaoes  ig=3l38(l)— Rights  or 
CREDrroBs— Failube  to  Recobd. 

Under  said  section  a  creditor's  valid  lien, 
whether  acquired  by  judicial  process  or  other- 
wise, is  superior  to  an  unrecorded  chattel  mort- 
gage. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  S§  228,  229,  231-236; 
Dec.  Dig.  ^138(l).l 

4.  Chattel  Mobtgaoes  «=9l8  —  Construc- 
tion— Doctbine  of  Ejusdeu  Generis. 

Bem.  &  Bal.  C!ode,  §  3659,  providing  "all 
kinds  of  personal  property"  may  be  mortgaged, 
is  not  limited  by  the  later  enumeration  of  cer- 
tain Idnds  of  property  under  the  doctrine  of 
ejusdem  generis  so  as  to  exclude  mortgages  of 
future  earnings. 

[Ed.  Note.— For  other  cases,  see  Chattd 
Mortgages,  Cent  Dig.  H  61-66;  Dec.  Dig. 
18.] 

En  Banc.    Appeal  from  Superior  Court, 
TburatOD  County ;  John  B.  Mitchell,  Judge. 
Action  by  Harry  0.  Heermans  against  V, 
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G.  BIflkeslee.  From  a  judsment  dismlsslDg 
the  complaint,  plaintiff  appeals.  Affirmed. 

Frank  C.  Owlngs  and  Thos.  L.  O'Leary, 
both  of  Olrmpla,  for  appellant.  Clias.  D. 
EUng,  of  Oljmpla,  for  respondent. 

PARKBR,  J.  Tbe  plaintiff,  Btxry  O. 
Heermans,  sedcs  an  accountlDg  from  tbe  de- 
fendant, V.  6.  Blakeslee.  for  moneys  received 
bj  him  tlirougb  write  tk  garnishment  Issued 
upon  a  Judgmmt  rendered  in  his  ttnm 
against  the  Washington  Public  Service  Com* 
pany,  and  also  seeks  to  lUTe  the  d^endant 
enjoined  from  causing  to  be  issued  addl- 
tixmal  writs  of  garnishment  against  tbe  d^t- 
om  of  that  company.  Tbe  moneya  so  ao- 
qnlred  and  sought  to  be  acquired  by  the 
^fendant  are  claimed  by  the  plaintiff  as  as- 
signee of  that  eompany.  The  defendant  de- 
murred to  the  plaintiff's  complaint  np<m  tbe 
ground  that  It  does  not  state  tacts  ooostltnt- 
Ing  a  cause  of  action.  The  demurrer  being 
sustained  by  the  superior  court,  and  the 
plaintiff  electing  to  stand  upon  his  complaint 
And  not  plead  furtho-.  Judgment  of  diamlss- 
al  was  rendered  against  him,  fn»n  whl^  he 
has  appealed  to  this  court 

The  conteolllng  facts  appearing  In  app^* 
lant's  complaint  may  be  summarised 'as  fol* 
lows:  The  Washington  Public  Service  Com- 
pany la  a  waterworks  corporation  engaged  In 
furnishing  water  to  the  city  of  Olympla  and 
Its  inhabitants.  On  the  28th  day  of  Decem- 
ber, 1914,  appellant  became  a  creditor  of  the 
Washington  Public  SerrliM  Company  on  ac- 
count of  money  advanced  by  him  to  pay 
certain  of  Its  accming  Indebtedness.  On  that 
day  a  wilting  was  signed  by  the  Washington 
Public  Service  Company  and  appellant,  which 
writing  Is  claimed  by  him  to  be  one  of  tlie 
assignments  entitling  him  to  the  moneys  ac- 
quired and  sought  to  be  acquired  by  respond- 
ent through  writs  of  garnishment  This 
writing,  following  redtals  therein  of  the  ad- 
vancemoits  made  by  appellant,  reads,  so  far 
as  we  need  here  notice  Its  provisions,  as 
follows: 

"Now,  therefore,  in  consicleration  of  thf 
premises  the  debtor  [WaBhington  Public  Serv- 
ice Company]  hereby  agreefl  to  pay  to  the  cred- 
itor [appellant],  in  the  manner  hereinafter  set 
forth,  all  sams  heretofore  advanced  by  the 
creditor,  as  hereinbefore  recited,  •  •  *  with 
interest  on  all  such  sams  advanced  at  the  rate 
of  8  per  cent,  per  year.   •   •  • 

"As  security  for  such  payments  and  advanc- 
es the  debtor  hereby  assigns  to  the  creditor  all 
such  present  and  future  earnings  and  Income 
from  sales  of  water  and  from  service  perform- 
ed as  a  water  company  in  CHympia.  Wash.,  as 
■ball  become  due  and  payable  from  consumers 
to  it  on  or  after  January  1,  1915.  •  *  • 

"The  creditor  hereby  constitutes  the  debtor 
his  acent  to  collect  for  him  and  receipt  for  in 
the  Dame  of  the  debtor  all  earnings  and  In- 
come hereby  assigned,  and  agrees  that  if  oo 
each  day  on  which  any  such  collections  are 
made,  until  the  debtor's  obligation  hereunder 
is  foUy  paid,  the  debtor  shall  pay  one-halt  of 
the  income  and  earnings  collected  on  that  day 
to  the  creditor  at  the  Capital  National  Bank  in 
Olympia— and  deposits  made  therein  by  the 
debtor  to  the  credit  of  the  creditor  shaU  con- 


clusively be  deemed  i>ayment  to  tbe  creditor 
of  all  sums  so  deposited,  and  tbe  receipt  of 
said  bank  shall  be  conclnsive  evidence  of  each 
such  deposit— and  If  the  deb^r  shall  perform 
and  observe  those  agreements  on  its  part  here- 
inafter contained,  tbe  debtor  may  retain  the 
remaining  one-half  of  each  sncb  days  coUec- 
tions  for  its  own  use,  freed  from  all  hens  here- 
by created,  and  freed  from  all  UablUty  to  ac- 
count to  the  creditor  therefor  as  his  agent 

"And  farther.  In  consideration  of  the  prem- 
ises, the  debtor  agrees  with  the  creditor  that 
the  remaining  hall  of  its  collections  reserved 
to  the  debtor  by  any  of  the  provisions  of  this 
agreement  shall  be  by  it  promptly  applied  to 
the  expense  of  operatinf  and  malntainiog  its 
water  plant  in  Oiympia  (with  such  minor  ad- 
ditiooal  service  connections  and'  other  addi- 
tions as  may  be  necessary  to  keep  the  ^lant  in 
proper  condition  for  service),  Including  in  sudi 
expense  of  operation  and  maintenance  a  month- 
ly salary  list  not  exceeding  $515,  and  tliat  no 
other  manner  of  expenditures  shall  be  made 
therefrom  except  with  tbe  written  assent  of 
the  creditor." 

On  the  80th  day  of  January,  1915,  another 
writing  of  snbstantially  the  same  import  was 
signed  by  the  Washington  Public  Service 
Company  and  appellant  to  secure  r^Miymeot 
to  him  of  additional  sums  then  about  to  be 
advanced  by  him*  for  the  Iwnefit  of  that 
company.  Neither  of  these  writings  was  ac- 
companied by  an  affidavit  of  good  faith,  ac- 
knowledged or  recorded  as  required  by  sec- 
tion 3660,  Bern.  &  Bal.  Code,  relating  to  the 
execution  of  chattel  mortgages.  Thereafter 
the  Washington  Public  Service  Company  be- 
came Indebted  to  respondent  for  goods, 
wares,  and  merchandise  by  him  sold  to  it 
and  thereafter  respondent  was  awarded  a 
Judgment  by  the  superior  court  of  Thurston 
county  against  the  Washington  Public  Serv- 
ice Compaoy  for  the  goods,  wares,  and  mer- 
chandise so  sold  la  the  sum  of  $1,300.29.  In 
tbat  action  respondent  caused  to  be  issued 
sundry  writs  of  garnishment  against  persona. 
Indebted  to  the  Washington  Pnblic  Service 
Company,  being  its  customers  as  water  con- 
sumers, resulting  In  some  ot  such  persons 
paying  Into  court  the  sums  owing  by  them 
to  the  company,  which  were  thereafter  paid 
to  respondent  &nd  In  others  answering  ac- 
knowledging their  indebtedness  to  the  com- 
pany. Resp<HidMit  threatens  to  cause  to  be 
Issued  additlixial  writs  of  garnishment 
against  customers  of  the  company.  Appel* 
lent  alleges  that  the  writs  of  garnishment  al- 
ready caused  to  be  Issued  by  respondent  '*are 
Impairing  plalntUTs  contracts  of  assignment 
heretofore  set  forth  and  constitute  an  Irre- 
parable damage  to  plaintiff  and  are  Impair- 
ing his  security,"  and  that  respondent's 
causing  the  issuance  of  additional  writs  of 
garnishment  will  further  impair  hts  security. 
Upon  these  facts  respondent  prays  for  an  ac- 
counting and  Injunction,  as  we  have  already 
stated. 

In  view  of  the  fact  that  these  writings 
signed  by  the  Washlngt(»i  Public  Service 
Company  and  appellant  which  are  claimed 
by  appellant  to  be  assignments  effectually 
transferring  the  title  to  "present  and  future 
eamiogs  and  income"  of  that  company,  do 
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not  purport  to  asdgn  the  proceeds  of  any 
Bpedfied  exlsttztg  contract  or  contracts  of 
tbat  compaar*  nor  any  epecifled  amoiant  dne 
or  to  become  dne  from  any  present  or  prra- 
pectlve  debtor  of  the  Wasbli^cai .  Public 
Service  Company,  it  may  be  donbted 
tbat  the  thing  so  attempted  to  be  assigned 
has  snffldent  potential  existence  to  become 
the  mbject  of  assignment 

[1-4]  See  S  C.  J.  866,  871,  and  authorities 
there  dted.  We  leave  that  question  unde- 
ddedt  however,  since,  as  we  view  these  writ- 
ings, they  are  in  no  event  uiythliv  more  than 
att^iqitted  executions  of  diattel  mortgages 
creating  11^  upra  the  "earnings  and  in- 
come** ot  the  Washington  Public  Service 
Company,  whldi.  if  properly  executed  and 
timely  recorded,  we  assume  for  present  pur- 
poses, ml^t  create  ench  liens;  as  against  the 
rights  ot  respondent  The  partlcnlar  provi- 
sions and  recitals  of  these  writings  leading 
OS  to  conclude  that  they  could  in  no  event 
be  more  ^cadous  than  chattel  mortgages 
are  the  relation  therein  recited  of  appellant 
to  the  Washington  Public  Service  Company 
as  creditor,  which  relation  manifestly  Is  by 
the  terms  of  the  writings  contemplated  as 
continuing  until  the  debts  attempted  to  be  so 
secured  are  paid  with  interest;  the  recital 
therein  that  the  debtor  assigns  Its  "earnings 
and  Income"  to  appellant  "as  security  for  such 
payments  and  advances" ;  and  the  reference 
therein  to  the  rights  of  appellant  as  "liens 
hereby  created."  Plainly  this  Is  an  assign- 
ment as  security  for  the  payment  of  a  debt, 
which  debt  la  to  continue  to  exist  until  paid 
with  Interest 

We  have  noticed  that  neither  of  thrae 
writings  Is  accompanied  by  an  affidavit  of 
good  faith,  acknowledged  or  recorded  as  re- 
quired by  section  S660,  Bern,  ft  BaL  Code, 
whldi  reads: 

"A  mortgage  of  personal  property  is  void  as 
■gainst  creditors  of  the  mortgagor  or  snbse- 
qacnt  porduser,  and  InoumbraiicerB  of  the 
proper^  for  value  and  In  good  faith,  nnless  it 
IS  accompanied  bj  the  affidavit  of  the  mortgagor 
that  it  Is  made  m  good  faith,  and  without  any 
design  to  binder,  delay,  or  defraud  creditors, 
•Bd  it  is  acknowledged  and  recorded  in  the 
ssae  manner  as  is  required  by  law  in  convey- 
ance ot  real  property. 

In  tlw  meantime  the  liens  of  Tespondent's 
writs  of  gamlflhrnent  have  attadied  to  the 
moneys  and  credits  ot  the  Washington  Pub- 
lic Service  Onnpany  claimed  by  appellant, 
and  w«  see  no  reason  why  the  right  of  re- 
spondent to  acquire  additlMial  liens  by  ad- 
ditioiial  writs  of  garnishment  should  not 
contlnne  as  long  as  these  writings  remain  un- 
Mcompanied  b^'  affidavits  of  good  faith,  un- 
acknowledged and  unrecorded,  as  required  by 
section  3660,  above  quoted.  That  a  valid  lien 
of  a  creditor,  whether  acquired  by  Judicial 
process  or  otherwise,  Is  superior  to  a  chat- 
tel mortgage  executed  by  his  debtor  unac- 
companied by  an  affidavit  of  good  faith,  un- 
acknowledged and  unrecorded,  Is  thoroughly 
settled  by  the  decisions  of  thia  court.  Blu- 


maver  t.  Clock.  24  Wash.  590,  64  Pac.  844. 
85  Am.  8t  Bep.  M6:  Smith  T.  Allen,  78 
Wash.  185,  188  Pae'esS,  Ann.  Cas.  191KD, 
800;  Spokane  MenAantif  Ass'a  v.  SIxBt  Nat 
Bank,  86  Wa^  867. 160  Pac  484. 

We  assume  that  the  rights  of  (gN>ellant  and 
respondent  merely  as  creditors  of  the  Wash- 
ington Public  SoTlce  Company  are  equoL 
The  qnesticm  here  Is :  Who  acquired  the  flrst 
valid  lien  upon  the  funds,  not  merely  as 
against  the  public  service  company,  but  as 
between  appellant  and  respondent?  Respond- 
ent having  acquired  such  liens  upon  moneys 
due  from  the  debtors  of  the  public  service 
company,  by  writs  of  garnishment  and  hav- 
ing the  right  to  acquire  additional  liens  up- 
on moneys  due  from  the  debtors  of  that  com- 
pany, by  writs  of  garnishment,  so  far  as  the 
present  rights  of  appellant  are  concerned, 
we  conclude  that  the  learned  trial  court  did 
not  err  in  sustaining  respondent's  demurrer 
and  rendering  Judgment  of  dismissal  in  his 
favor  upon  the  election  of  appellant  to  not 
plead  further. 

Counsel  for  appellant  in  support  of  their 
contention  that  the  assignments  made  to  him 
by  the  public  service  company  of  Its  earn- 
ings and  Income  are  not  chattel  mortgages 
within  the  meaning  of  section  8660  of  Rem. 
&  Bal.  Code,  above  quoted,  cite  the  recent 
decision  of  the  Supreme  Court  of  Kansas  in 
Hall  V.  Kansas  City  Terra  Cotta  Co.,  97 
Kan.  103,  154  Pac.  210,  L.  R.  A.  1916D,  361. 
That  decision,  when  read  without  reference 
to  the  difference  between  the  Kansas  statute 
and  our  own,  does  seem  to  be  at  variance 
with  the  conclusion  we  here  reach;  but  we 
think  It  Is  not  so  when  that  dltFer«ice  Is 
taken  Into  consideration.  The  Kaims  statute 
Is  silent  upon  the  question  of  what  kind  of 
personal  property  may  be  mortgaged,  while 
ours,  in  section  3650,  Rnn.  &  BaL  Code, 
reads: 

"Morteages  may  be  made  upon  all  kinds  of 
personal  property,  and  upon  the  roUine  stock 
of  a  raOroad  cempany,  and  upon  all  kinds  of 
machinery,  and  upon  boata  and  vessels,  and 
upon  portable  miOs.  and  sach  like  property, 
and  opon  growing  crops  end  upon  crops  before 
the  seed  Ukereof  shall  have  been  ■ovm  or 
planted.  •  • 

It  can  hardly  be  seriously  contended  that 
the  earnings  and  Income  of  the  public  serv- 
ice company  assigned  to  appellant  as  securi- 
ty are  not  personal  property  as  described  by 
the  words  "all  kinds  of  personal  property," 
found  In  section  3659  above  quoted.  It  may 
be  suggested,  however,  that  these  words  are 
to  be  read  in  the  light  of  the  particular 
enumeration  of  different  kinds  of  property 
which  follow  them ;  but  we  think  the  enu- 
meratlpn  of  such  kinds  of  property  does  not 
limit  the  meaning  of  the  words  "all  kinds  of 
personal  property,"  but  expand  rather  than 
limit  the  meaning  of  those  words.  This  Is 
not  a  case  of  general  words  In  a  statute  fol- 
lowing the  enumeration  of  particular  classes 
of  persons  or  things,  but  the  opposite  of  that, 
and  where  at  least  some  of  the  enumerated 
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tblngs  would  not  be  Included  In  tbe  general 
words  "all  kinds  of  personal  property"  but  for 
the  particular  enameraUoa.  Tbls  at  least 
aeems  true  as  to  the  enumeration  of  "growing 
crops."  We  tblnk  tbe  role  ot  ejusdem  gen- 
eris does  not  call  for  our  holding  that  the 
.words  "all  kinds  of  personal  property,"  as 
used  In  this  statute  are  limited  by  tb»  par- 
ticular enunieratl<m  a£  tbe  kinds  ot  proper^ 
following  those  words  in  the  statute  to  sim- 
ilar property  to  that  particularly  enumerat- 
ed. 86  Gyc.' 111&-1122. 

Now,  the  Kansas  statute  touching  the  re- 
cording of  chattel  mortgages  (section  6224, 
General  Statutes  vi  Kansas  1900)  In  force 
when  the  assignment  involved  in  BaU  r. 
Kansas  City  Terra  Gotta  Ca  was  ma  da 
reads: 

"Every  mortgage  or  conveyance  Intended  to 
operate  as  a  mortgage  of  personal  property, 
which  shall  not  be  accompaiued  by  an  immedi- 
ate delivery  and  be  followed  by  an  actual  and 
continued  change  of  possesMon  of  the  things 
mortgaged,  shall  be  absolntely  void  as  against 
the  creditors  of  the  mortgagor,  and  as  against 
subsequent  purchasers  and  mortgagees  in  good 
^th,  unless  the  mortgage  or  a  true  copy 
thereof  shall  be  forthwith  deposited  In  the  office 
of  the  reinster  of  deeds  ia  the  coan^  where 
the  property  shall  then  be  situated  •  • 

—thus  evidencing  a  legislative  Intent  to  have 
the  recording  requirement  of  the  statute  re- 
fer only  to  the  mor^ging  of  physical  per^ 
sonal  property  capable  of  manual  delivery; 
while  our  statute  expressly  authorizes  tbe 
making  of  mortgages  upon  "all  kinds  of  per- 
sooal  property,"  and  declares  all  such  mort- 
gages void  as  against  creditors,  etc.,  unless 
aoMHupanled  by  the  affidavit  of  good  faith, 
admowledged  and  recorded.  Whether  or 
not  a  chose  in  action  such  as  Is  here  Involv- 
ed may  be  mortgaged  or  pledged  la  ordinari- 
ly a  different  question  from  the  question  of 
whether  or  not  miSi  mortgaging  or  pledging 
falls  witliin  the  recording  statute,  though  un- 
der our  statute  "all  kinds  of  personal  prop- 
erty** may  be  mortgaged  and  all  such  mor^ 
gages  must  be  accompanied  by  the  affidavit 
of  good  faith,  acknowledged  and  recorded,  or 
be  held  void  as  to  creditors,  etc  Those  de- 
cisions holding  that  It  Is  only  mortgages  of 
physical  personal  property  capable  of  man- 
ual dellvety  which  fall  within  the  recording 
statute  by  reason  of  the  particular  provi- 
sions of  the  recording  statute  Involved  in  the 
given  case  also  recognize  tbe  law  to  be  that 
a  chose  in  a(^on,  though  not  capable  of  man- 
ual delivery  because  of  the  fact  that  it  Is 
not  physical  personal  property,  can  become 
the  subject  ot  chattel  mortgage  or  pledge  for 
the'securlt^  ot  a  debt  Among  numerous  de- 
lusions so  holding  we  note  the  foUawing: 
Lawrence  v.  McKenzle,  88  Iowa,  432,  55  N. 
W.  505;  Dunn  v.  Michigan  Club,  U5  Mich. 
409.  73  N.  W.  386 ;  Livermore  Falls  Trust  & 
Banking  Co.  v.  BIchmond  Mfg.  Co.,  108  Me. 
206,  79  Atl.  844.  We  conclude  that  the  de- 
cision of  the  Supreme  Court  of  Kansas  above 


noticed  is  not  controlling  here.  Is  view  at  tl» 
provisions  of  our  statute. 
The  Judgment  la  affirmed. 

MOUNT,  MAIN,  HOLGOMB,  and  BLXJS. 
JJ.,  ccnicur. 


KRANZUSGH  V.  TRUSTEE  GO.   (No.  13827.) 

(Supreme  Court  of  Washington.   Dec.  12, 
1916.) 

1.  Appeal  and  Bbbox  «9689(1)— Honoir  m 
Dismiss  Afpui.— STXTtrrB. 

Under  Laws  1916,  p.  302,  S  6  (Bern.  Code 
1915,  {  1730—6).  providing  ''when  the  appel- 
lant's abstract  of  record  Is  found  to  be  Insuffi- 
dent  and  defective  under  the  terms  of  this  act 
or  the  rules  of  the  Supreme  Gmirt,  the  appeal 
shall  not  be  dismissed  by  reaaon  thereof,  hut 
the  appellant  may  be  allowed  to  file  an  amend- 
ed or  supplementary  abstract  •  •  •  apoa 
such  terms  as  may  be  fixed  by  the  order  of  the 
Supreme  Court,"  tbe  insafficiency  of  an  ab- 
stract is  not  ground  for  dismissing  an  appeal, 
and  will  not  be  considered  on  such  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EiTor,  Ceat  Dig.  i  2829;  Dec.  Dig.  «3b63I» 

2.  Appcai.  and  Erbob  «=s>609-JReoobd— Sup- 
plemental Transcbipt. 

Where  a  supplemental  transcript  filed  by  re- 
spondent contains  the  motion  for  new  trial, 
order  of  court,  and  verdict  of  Jury  In  a  prior 
trial  of  tbe  same  cause,  wliich  matter  was 
not  introduced  in  evidence,  and  is  not  material 
to  appeal  from  Judgment  on  second  trial,  a 
motion  to  strike  It  will  he  granted. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  Ifi  2e8&-2687:  Dec  Dig.  «=» 
609-1 

8.  Appeal  and  Ebrob  <S=>500— Rbcobd — Mo- 
tion TO  STBtKE— Motion  to  Cobbect. 
Where  a  respondent's  supplemental  ab- 
stract goes  over  the  same  ground  as  the  orig- 
inal and  is  more  full  than  tbe  necessities  of 
the  case  require,  it  being  respondent's  privilege 
to  file  such  an  abstract  where  be  deems  the  ab- 
stract presented  by  appellant  inadequate  or  in- 
correct, tbe  remedy  is  to  move  to  correct  it, 
and  not  a  motion  to  strike. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  2611-261fi;  Dee.  Dig.  «b> 
590.] 

4.  Garbiebs  ^318(S)  —  Gabbxaok  or  PlS- 

SENGEBS— Evidence— SuFfTCiENOT. 
In  an  action  for  death  of  plaintifTs  minor 
child  while  a  paesenger  in  an  elevator  operated 
in  an  office  huilding  belonging  to  defendant,  evi- 
dence held  to  warrant  a  finding  that  the  ele- 
vator was  negligently  constructed.  Inherently 
dangerous,  and  that  this  was  the  cause  of  the 
death  of  the  child. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §g  1S07, 1308;  Dec.  Dig.  «»318(8).l 

6.  Gabbiebs  €=»203  —  Gabbiagb  ov  Passes- 

QSBB— EZJIVATOBS— NbOUGUTOE. 

To  leave  projecting  floors  in  an  elevator 
well,  construct  indicators  so  that  they  project 
into  the  well,  and  operate  an  elevator  cage 
with  an  open  door  under  such  conditions  is  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Oaniets, 
Gent.  Dig.  1  1188;  Dec.  Dig.  4s>298.] 

6.  Cabbibbs  ^=»280(4)— Oabbiaos  ov  Passbk- 

OEBS— ELEVATOBS--CABa  REQUIRED. 

Proprietors  of  elevators  are  held  to  the 
same  tklgh  degree  of  care  as  other  carriers  of 
passengers; 

[Ed.  Note.— For  other  cases,  see  Carriers, 

Cent.  Dig.  (S  1092, 1117:  Dec.  Dig.  «»28O(40J 
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7.  Btidkhok  ^=»474(17)  —  Opinion  Evidknob 

— ADjaSBlBUJTT. 

Id  an  action  for  death  of  plaintUTB  minor 
dUld,  evidence  aa  to  the  eaminir  power  of  a 
bo7  duiing  hia  minority  was  admissible,  al- 
though the  fact  that  da  witoeis*  ezpenence 
related  to  a  particular  calling  might  detract 
from  ita  weight. 

[Ed.  Note.— For  other  caaea,  aee  Bridence, 
Gent.  Dig.  I  2216;  Dee.  Dig.  «s»474a7)J 

8.  Appeal  Ain>  Euob  4=9971(2)— SviDKnoB 

«=9S46  —  BZPBBTS  —  QUALmOATIOH»— DlB- 

CBBTion  or  CouBT — Rdview. 
The  qnalification  of  a  witness  to  testify  as 
an  expert  on  a  subject  requiring  peculiar  or 
■pedal  knowledge  is  largely  a  matter  of  dia- 
eretion  ^th  the  trial  court,  and  its  ruling  there- 
on win  not  be  rerersed.  unless  there  has  been 
a  manifest  abuse  of  that  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  J  8862;  Dee.  Dig.  «s»971(2) ; 
Evidence,  Cent  Dig.  I  2393;  Dec  Dig.  «s> 
546.] 

9.  Death  <g=a95(4)— Damaoks— Imfant, 

In  an  action  for  death  of  plaintifTa  minor 
child,  the  jury  were  entitled  to  return  aub- 
Btaotial  damages. 

[Ed.  Note.— For  other  cases,  see  Death, 
Cent.  Dig.  S  115;   Dec.  Dig.  «:=>»5(4).] 

10.  Death  <©=>99<3)— Measube  op  Damaobs. 
In  an  action  for  death  of  a  minor,  permit- 
ted by  direct  terms  of  Hem.  Code  1916.  f  184. 
aa  the  amonnt  of  damagea  cannot  be  apedflcal* 
ly  proven,  the  verdict  should  not  ba  Interfer- 
ed with,  unless  it  appears  affirmatively  that  it 
vaa  the  reault  of  passion  or  prejudice,  or  so 
groaaly  exceeds  a  juat  award  that  thia  reaolt 
muat  be  presamed. 

[Ed.  Note.— For  other  caaes,  see  Deatii.  Cent 
Dig.  ti  126, 126. 128;  Dee.  Dig.  «»99(3).] 

11.  Death  4=>99(3)— Exobsbive  Dakaobs. 
In  an  action  for  death  of  plain  tiff's  minor 

child  while  a  passenger  in  an  elevator  operat- 
ed in  an  office  building  belonging  to  defendant, 
a  verdict  for  $8,676  was  not  so  grossly  in  ez- 
ecas  of  a  teat  award  that  it  most  be  presum- 
ed to  be  the  result  of  passion  or  prejudice. 

[Ed.  Note.— For  other  caaea.  see  Death.  Cent 
Dig.  SI  126. 126, 128;  Dee.  iMf.  «»99(8).I 

Department  1.  Aroeal  from  Saperlor 
Court,  Spi^axie  Gom^ ;  Wm.  A. '  Hmieke, 

AcUoD  by  B.  H.  Eranznach  agatnet  the 
Trustee  Company,  a  corporation-  Judgment 
for  plaintiff,  and  defendant  appeaht  Af- 
firmed. 

SmiUt  &  Mack,  of  Spokane,  for  appellant 
B.  GaUa^ier,  of  Spolcane.  for  respondent 

ETTLLERTON,  J.  Plalntlff'B  minor  cbUd, 
four  years  of  age.  was  accldentallr  killed 
while  a  passenger  in  an  elevator  operated  In 
an  office  building  belon^ng  to  defendant.  In 
an  action  for  damages  for  sncta  death,  Judg- 
ment was  rend»ed  In  favor  of  plaintiff  upon 
a  verdict  awardins  $8,676.  Tlie  defendant 
appeals. 

[1]  The  respondent  presents  a  motion  td 
dismiss  the  appeal  based  on  the  grounds: 
<1)  That  appellant's  abstract  of  record  does 
not  contain  sufficient  of  the  evidence  and 
records  to  enable  the  court  to  p&sa  upon  the 
merits  of  the  appeal,  and  that  the  evidence 


g^ven  is  misstated ;  and  ^  that  the  abstract 
is  not  indexed  as  required  by  statute  and 
rules  of  court.  In  that  the  testimony  of  the 
witnesses  is  merely  indexed  under  the  head 
"Evidence,  pages  4  to  30,"  without  specially 
indexing  the  names  of  the  Individual  wit- 
nesses. In  respect  to  the  motion  It  suffices 
to  say  that  the  insnffitdency  of  the  abstract 
is  not  ground  for  dismissing  the  appeal,  un- 
der Laws  1915,  p.  302,  S  6  (Rehi.  1915,  Code. 
S  1730—6).  By  that  section  it  Is  provided 
that  when  the  appellant's  abstract  of  record 
Is  found  to  be  "insufficient  and  defective 
under  the  terms  of  this  act  or  the  rules  of 
the  Supreme  Court,  the  appeal  shall  not 
be  dismissed  by  reason  thereof,  but  the  ap- 
pellant may  be  allowed  to  file  an  amended 
or  supplementary  abstract  *  *  •  upon 
such  terms  as  may  be  fixed  by  the  order  of 
the  Supreme  Court"  The  motion  Is  not  to 
require  the  abstract  to  be  amended;  hence 
its  defects  need  not  be  considered. 

[2]  The  appellant  moves  to  strike  the  sup- 
plemental transcript  filed  by  respondent 
This  sets  out  the  motion  for  new  trial,  or- 
der of  court,  and  verdict  of  the  jury  in  a  pxlor 
trial  of  this  same  cause.  The  matter  was 
not  introduced  In  evidence,  and  we  find  it 
In  no  way  material  to  the  present  appeal 
from  the  judgment  on  a  second  trial.  The 
motion  is  granted. 

[3]  The  appellant  also  moves  to  rtrike  re- 
Bpondenfa  supplemental  abstract  fbr  tiie  rea- 
son ttiat  it  Ib  a  repetition  of  the  original 
abstract,  set  out  in  ampler  form  and  largely 
by  questions  and  answers.  This  motion  is 
denied.  Tbe  supplemental  abstract,  per- 
haps, does  go  over  the  same  ground  as  the 
orli^nal,  but  It  is  the  req;>onde&t*s  privilege 
to  file  Bucb  an  abstract  where  he  deems  the 
abstract  presented  by  appellant  Inadequate 
or  Incorrect  Seemingly  the  abstract  is 
more  fall  than  the  necessities  of  tbe  case 
reqnlred,  but  the  same  rule  applies  to  a 
supplemental  abstract  that  applies  to  an 
original  one ;  the  remedy  is  to  move  to  cor- 
rect It,  not  to  strike. 

The  principal  ground  urged  as  error  ta  the 
Insufficiency  of  the  evldoice  to  sustain  the 
verdict  Tbe  assignments  suggesting  the 
question  are  grouped  and  argued  by  the  ap- 
pellant under  the  cme  head,  namely,  Did  the 
plaintiff  make  a  case  for  the  jury  on  any 
grounds  of  negligence  alleged  or  proven? 

The  mother  of  the  child  and  the  child  en- 
tered the  elevator  of  the  defendant's  build- 
ing on  tbe  second  fioor  landing  for  the  pur- 
pose of  gi^ng  to  one  of  the  floors  above. 
Tbe  elevator  was  entered  through  a  sliding 
door  placed  In  the  grillwork,  which  inclosed 
the  elevator  shaft  or  well.  This  grillwork 
was  set  back  3%  Inches  from  the  well,  and 
extended  upward  to  within  4  inches  of  the 
celling  above.  Across  the  gap  of  Inches 
between  the  grillwork  and  the  well  In  which 
the  cage  moved  up  and  down,  the  third  floor 


4^»Fer  otber  easM  see  same  l^le  and  KBT-NUUBBR  la  all  K«T-Number*d  DISMta  and  IjtAtim 
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projected  horizontally  Into  the  well  some  3 
Inches,  forming,  In  connection  with  the  grill- 
work,  a  sort  of  cavity.  The  Indicator,  wWch 
showed  passengers  at  what  floor  the  moving 
cage  was  located,  was  placed  above  the  slid- 
ing door  In  the  grlllwork.  Thia  Indicator 
was  operated  by  a  shaft,  on  which  were  a 
wheel  and  setscrew;  this  mechanism  of 
shaft,  wheel,  and  screw  extendlqg  Into  the 
open  space  on  the  inside  of  the  grlllwork 
about  2^  Inches.  The  movement  of  the 
elevator  cage  up  and  down  would  bring  this 
well  and  setscrew  directly  opposite  the  door 
of  the  cage.  The  cage  had  no  inside  door, 
and  the  door  space  was  always  open  as  the 
cage  passed  by  the  indicator  mechanism  thus 
extending  toward  the  well,  and  as  It  passed 
the  floor  projecting  Into  the  well. 

[4, 6]  Respecting  the  manner  of  the  child's 
death  there  Is  no  dispute  in  the  evidence. 
In  some  way  the  child  was  thrown  down  at 
about  the  time  the  elevator  started,  so  that 
his  body  protruded  beyond  the  open  door  of 
the  elevator  cage,  permitting  It  to  be  caught 
between  the  elevator  floor  and  projecting 
floor  of  the  building,  drawn  from  the  ele- 
vator cage  and  dropped  to  the  bottom  of  the 
well  as  the  elevator  passed  on.  The  evi- 
dence as  to  how  the  boy  got  Into  his  pre- 
carious position  Is  not  so  satisfactory.  There 
were  but  two  witnesses,  the  mother  of  the 
child  and  the  elevator  operator.  Their  tes- 
timony was  conflicting.  The  mother  testi- 
fied, and  It  was  the  privilege  of  the  Jury  to 
believe  ber,  that  she  entered  the  elevator 
ahead  of  the  child,  holding  bim  by  the 
hand;  that  the  elevator  started  quickly 
with  a  sudden  movement  before  the  child 
had  ftttrly  entered  the  elevator  cage;  that 
he  was  Jerked  from  ber  hand,  and  fell  to 
tbe  floor  of  the  cage;  that  he  fell  towards 
the  door  so  that  hts  body  partially  protruded 
through  the  door  from  tbe  floor  of  tbe  cage, 
and  was  caught  on  the  projecttng  upper 
floor  of  the  building'  as  the  elevator  passed 
it  From  this  we  think  tbe  jury  were  war- 
ranted In  drawing  the  Inference  that  the 
boy  was  thrown  down,  either  by  the  too 
sudden  starting  of  the  elevator,  or  that  be 
was  caught  and  thrown  down  by  the  pro* 
Jecting  mechanism  of  the-  Indicator,  before 
he  had  fairly  entered  the  elevatw.  Either 
finding  would  Justify  a  finding  of  negUgmce. 

We  think  also  that  the  Jury  were '  war- 
ranted In  finding  tbat  the  elevator  was  neg- 
ligently constructed  and  Inherently  danger- 
ous, and  that  this  was  Oie  cause  of  the  death 
of  the  child.  It  may  not  be  negligence  In  It- 
self to  leave  projecting  floors  In  the  elevator 
wdl,  or  to  cmatmct  Indteetora  so  that  tliey 
project  bito  the  weD.  Nor,  perhaps,  Is  it 
negligence  in  Itself  to  operate  an  levator 
cage  with  an  open  door.  Bat  to  operate  an 
elemtor  when  there  Is  a  comUnatlon  of 
these  conditions  Is  negligence.  We  need  not 
go  beyond  our  own  reports  to  discover  that 
similar  .comUnations  have  been  the  cause  of 
a  number  of  accidents  even  to  grown  per- 


sons, and  that  at  least  one  other  child  has 
lost  ItB  life  by  reasixi  of  it 

Itl  PnvrietOTS  of  elevators  are  held  to  that 
same  high  degree  of  care  other  carriers  of 
passoigers  are  held,  and  It  would  be  too 
much  to  say  that  the  law  forbids  a.  recovery 
for  an  accident  shown  to  have  been  caused  by 
such  conditions  as  were  shown  here.  Atkeson 
V.  Jackson  Estate,  72  Wash.  233, 130  Pac.  102 ; 
Hendrlckson  v.  Grays  Harbor  R.  &  L.  Co.,  88 
Wash.  145,  152  Pac.  992 ;  Sweeten  v.  Pacific 
Power  &  Light  Co.,  88  Wash.  679,  153  Pac 
1064;  Davis  v.  Burke,  90  Wash.  495,  196 
Pac.  626;  Frescoln  v.  Puget  Sound  Traction. 
U  &  P.  Co.,  90  Wash.  59,  1G5  Pac.  395. 

[7, 1]  The  appellant  further  contends  that 
the  court  erred  In  its  rulings,  both  In  the  ad- 
mission and  exclusion  of  evidence.  The  evi- 
dence admitted  which  was 'objected  to  con- 
cerned the  earning  power  of  a  boy  during 
his  minority.  This  evidence  was  plainly 
admissible.  True  the  witness*  experience  re- 
lated to  only  one  particular  calling,  but  this 
did  not  render  his  testimony  Inadmissible, 
however  mach  It  might  detract  from  tbe 
weight  which  should  be  given  to  It.  On  the 
ot^er  branch  of  the  objection,  the  appellant 
complains  that  the  court  refused  to  permit 
It  to  show  the  cost  of  rearing  the  tblld, 
particularly  in  view  of  the  fact  that  It  was 
expected  to  give  him  the  beneflt  of  the  com- 
mon schools  and  a  college  education.  But 
this  is  hardly  a  fair  statement  of  the  court's 
ruling.  The  court  did  not  deny  to  the  ap- 
pellant the  right  to  olfer  evidence  upon  the 
fact,  but  denied  him  the  r^ht  to  offer  the 
evidence  of  a  particular  witness,  holding 
that  the  witness  had  not  qualified  himself 
to  testify  thereon.  The  quatlfleatlai  of  a 
witness  to  testify  as  an  expert  on  a  subject 
requiring  peculiar  or  spedal  knowledge  la 
largely  a  matter  of  discretion  with  the  trial 
court,  and  Its  ruling  thereon  will  not  be  re- 
versed, unless  there  has  been  a  manifest 
abuse  of  that  discretion.  Traver  v.  Spokane 
Street  Railway  Oa,  25  Wash.  225,  6S  Pac. 
284;  Hftlveraon  v.  Seattle  Electric  Oo.,  SS 
Wash.  600,  77  Pac.  1038;  CBarecki  v.  Seattle 
&  S.  F.  R.  ft  N.  Co.,  SO  Wash.  288.  70  Pac. 
750.  The  ruling  here  shows  no  such  mani- 
fest abuse  as  to  require  a  reversaL 

[1-111  Finally,  It  is  urged  that  the  verdict 
la  not  Justified  by  the  evidence,  bding  too 
large.  But  the  Jury  were  entlOed  to  return 
snbstantlal  damages.  Sweeten  v.  Padflc 
Power  &  light  Co.,  88  Wash.  678,  153  Pac. 
1054.  From  tbe  nature  of  the  case  the 
amount  of  the  damages  could  not  be  ape- 
dflcaUy  proven.  All  the  Jury  could  do  was 
to  take  Into  consideration  the  age,  tKol^ 
and  capacity  of  liie  child,  the  situation  of 
tbe  parents,  and  award  such  damages  u  to 
them  ahould  seem  Just.  Actions  of  this  kind 
are  specially  pemdtted  by  statute  (Reming* 
ton's  Code,  |  184),  and  the  verdict  should 
not  be  Interfered  with  unless  It  appears  af- 
firmatively that  it  was  the  result  of  passion 
or  prejudice,  or  so  geoaaly  exceeds  a  Just 
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award  tbat  this  result  most  be  presumed. 
No  sucli  condition  appears  bere. 
Tbe  Judgment  la  aJQnned. 

MOUNT.  CHADWICK,  and  ELLIS. 
eoncni. 


a73  Cal.  725) 

aUIIH  «t  aL  T.  SMITH.   (S.  F.  68S3.) 
(Supreme  Court  of  GaUfomfa.   Not.  29,  1016.) 

1.  Deeds  ®=»61— Dsuvesy— Escbow. 

Where  deeds  to  his  boiis  were  delivered  by 
an  aged  father  to  his  attorney  with  directions 
to  hold  them  in  escrow  until  his  death,  and 
then  to  deliver  them  to  the  bods,  there  was  a 
valid  delivery  thereof,  where  previously  there- 
to the  attorney  explained  to  the  grantor  tbat 
be  would  have  no  power  thereafter  to  withdraw 
the  deeds  if  he  once  delivered  them. 

[Ed.  Note.— other  cases,  see  Deeds,  Cent. 
DisTSi  140,  141 J  Dec  Di«.  «=>61.] 

2.  APFBAL  AXID  Ebbob  «::»1011(1)— COHVLXOIV 
IIVQ  EVIDBNCK. 

Where  a  finding  of  the  trial  court  Is  based 
OB  soficieot  altbou^  conflicting  testimony,  it 
will  not  be  disturbed  on  appeaL 

[Ed.  Not&r-For  other  cases,  sm  Appeal  and 
Error,  Cent  Die.  ff  8883-39% ;  Dec  ^ 
lOlld).] 

3.  Dbedb  *=>61— Dblivebt— EacBOW. 

Whether,  in  any  case  of  deposit  of  deeds  in 
escrow,  delivery  is  snffieieBt,  depoida  upon  tbe 
intention  of  thio  grwitor  at  the  time  m  giving 
the  deed  to  tbe  tmrd  person. 

[Ed-  Note.— For  other  cases,  see  Deeds,  Gent. 
Dig.  SS  140,  141;  Dec.  Dig.  <8=»<U.] 

4.  Deeds  9=361— DEUVBBT—DiBECTioif—"D» 
uveb"— "Them  Take  Erraor." 

Where  deeds  were  deposited  with  third  per* 
son.  a  direction  to  tlie  depositary  to  debver 
them  "upon  my  death,"  "so  that  they  may  then 
take  effect,"  did  not  prevent  tbe  present  pass- 
ing  of  tide,  where  tbe  direction  also  used  the 
teehnical  language,  **I  herewith  deliver  to  you 
two  deeds,"  and  where,  in  view  of  all  the  evi- 
dence, tbe  court  was  justified  in  deciding  that 
the  word  "deliver"  used  in  the  expression, 
"upon  my  deatii  deliver  them,"  was  employed 
in  its  gmeral  sense,  meaning  "transmit,''  and 
that  the  expression  ''tbes  take  effect,"  referred 
not  to  vesting  of  titie,  but  to  the  tune  of  en- 
joyment. 

[Ed.  Note.— For  othw  cases,  see  Deeds,  Cent 
Dfg.  H  140, 141;  Dea  Dig.  ^^61. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Deliver.] 

5.  Evidence  4=3417(17)— Paeoi.  Evidenci^- 
CoNsmucnoN  of  WRmna— Statute. 

Where  it  was  claimedi  tbat  a  deed  was  de- 
livered in  escrow  witb  written  instructions 
whidi  did  not  parport  to  be  all  the  directions 
given,  and  oral  testimony  of  the  depositary  as 
to  the  circumstances  was  necessary  to  a  full 
understanding  and  interpretation  of  bis  written 
instructions,  such  oral  testimonv  was  admissi- 
ble under  Code  Civ.  Proa  f  1860.  as  to  con- 
stming  written  instmments  in  (he  Ught  of 
surrounding  drenmstances. 

(Ed.  Note^For  otiier  cases,  see  Evidence, 
Cent.  Dig.  1  189S;  Dec  Dig.  «»417(17).] 

6.  Deeds  «=>61— DEunsT— Esobow— Atiob- 

ma  OF  Gbantob. 
An  attorney  of  the  grantor  Is  not  disquali- 
fied from  assuming  the  duty  of  holding  a  deed 
in  escrow  for  another  grantee. 

[Ed.  Note.— For  other  cases,  see  Deeds.  Cent. 
Dig.  Si  140,  141 ;  Dec  Dig.  «=>61.] 


7.  YsnDOB  And  Pubchaseb  «=>244- -Notice 
or  Otieeb  Deeds— Evidence. 

A  finding  tbat  a  subsequent  grantee  had 
knowledge  of  prior  deeds  of  tbe  property  by 
her  grantor  was  supported  by  evidence  that 
the  attorney  drawing  the  subseguenfl  deeds 
questioned  her  grantor  in  her  presence,  as  to 
whether  he  had  straightened  out  the  former 
deeds,  and  the  grantor  replied  they  had  never 
been  annulled. 

[Ed.  Note.— For  other  cases,  see  Tendm  and 
Purchaser,  Cent.  Dig.  St  609-^;  Dec.  Dig. 
®=9244.] 

8.  WiTREBSEa  «Sol99^)— PUVZUOBS— AlTOB- 

het  ard  Cubkt. 
Where  two  sons  claimed  title  under  earlier 
deeds  by  their  father  to  them,  which  had  been 
placed  ta  escrow  uutil  the  father's  death,  state- 
ments of  an  attwney  employed  bj  their  father 
to  draw  a  subsequuit  deed  conveying  the  sams 
land  to  the  father's  second  wife,  as  to  conversa- 
tion had  at  the  time  which  gave  actual  notice 
of  the  prior  deed  to  tbe  second  wife,  were  not 
privileged  so  far  as  tbe  sons  were  oonesraed. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |  750;  Dec  Dig.  «=>199(2).] 

8.  APPEAX    AND    EEBOB    ^s>1027— HABHUSB 

Ebrob— Failube  to  Make  Findinob. 
The  Supreme  Court  will  not  reverse  a  judg- 
ment because  of  failuw  to  make  findioca  wbidi 
would  not  necessitate  a  different  judgment  even 
if  they  were  made  and  entered  in  appellenl^s 
favor. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
ErriH-,  Gent.  Dig.  |  4083 ;  Dec  I^.  «=3»1027.} 

Id  Bank.  Appeal  from  Saperlor  Goort, 
Santa  Clara  County;  I.  R.  Weloh,  Judge. 

Action  b7  N.  De  Forest  Sndth'  and  another 
against  Ella  R,  Dool^  Smltli.  FnMn  a  Judg- 
ment for  plaintiffs  and  an  order  denying  new 
trial,  defendant  -appeals.  Affirmed. 

Q.  W.  Waldorf  and  B.  M.  Wright,  botb  of 
Sen  Jose,  tcx  appellant  Gbas.  M.  Oaasin 
and  James  L.  Atteridge,  both  of  San  Joae, 
for  respondents. 

MELVIN,  J.  Defendant  appeals  frtnn  a 
judgment  against  her  and  from  an  order 
denying  her  motion  for  a  new  trial. 

The  action  had  reference  to  a  coitaln  tract 
of  land  in  the  county  of  Santa  Glara.  On 
the  19tb  of  October,  1907.  Uriah  Hmim  own- 
ed tbls  property  In  fee  simple.  On  that  day 
he  made  two  deeds  purportii^  to  convey  the 
title  to  his  two  sons,  N.  De  Forest  SmttbL 
and  OroTe  O.  Smith.  These  deeds  were  deliv- 
ered to  B.  Grant  Taylor,  Esa..  his  attorney, 
witih  written  instructions  as  follows: 

"Saratoga.  California.  Oct  19,  1907. 

"Hr.  B.  Grant  Taylor,  Attorney  at  Law.  Sar> 
atoga.  Califomiar-Dear  Sir:  I  herewith  deliv 
er  to  you  two  deeds,  one  to  each  of  my  sons 
N.  D.  Smith  and  G.  C.  Smith,  and  direct  that 
yon  keep  and  hold  the  same  in  escrow  during 
my  lifetime,  and  upon  my  death  deliver  them 
to  N.  D.  Smith  and  O.  C.  Smith  so  that  they 
may  then  take  effect  Uriah  Smith," 

Mr.  Taylor  accepted  the  deeds  and  held 
them  in  bis  custody  until  after  tbe  death  of 
Uriah  Smith,  which  took  place  on  the  31st 
day  of  July.  1911.  Shortly  thereafter  he  de- 
livered the  deeds  to  the  grantees  named 
therein  and  by  cross-conveyances  they  have 
fixed  their  ownership  each  of  an  undivided 
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half  Interv^t  In  such  title  as  passed  by  the 
origiBal  deeds. 

Meanwblle  the  grantor,  Uriah  Smith,  who 
was  85  years  of  age,  had  met  and  had  pro- 
posed marriage  to  the  defendant,  then  Mrs. 
Dooley,  a  w?inan  many  years  his  Junior. 
On  July  29, 1910,  Uriah  Smith  deeded  to  Mrs. 
Dooley  the  greater  part  of  the  property  de- 
scrlhed  lo  the  deeds  which  had  been  execut- 
ed previously  and  delivered  to  Mr.  Taylor. 
The  old  man  and  Mrs.  Dooley  were  married 
on  August  2,  1910,  and  on  Mardi  22,  1911, 
they  separated. 

The  complaint  states  three  causes  of  ac- 
tion. In  the  first  .\re  pleaded  Uriah  Smith's 
ownership .  of  the  property  on  October  19. 
1907;  the  making  and  delivery  In  escrow  of 
the  two  deeds  to  his  sons;  their  ownership 
as  tenants  In  common  of  the  property;  Uri- 
ah's unsoundness  of  mind  at  the  time  when 
he  made  the  deed  to  Mrs.  Dooley  on  July  2S, 
1910 ;  and  that  by  pretending  great  affection 
for  him  she  took,  an  unfair  advantage  and 
fraudulently  Induced  him  to  make  the  deed 
to  ber.  The  court  did  not  find  upon  the  al- 
legations of  nnsonndness  of  mind  and  undue 
Influmce.  It  was  also  aet  forth  In  the  lAead- 
Ing  of  the  flrat  cause  of  action  Omt  prior  to 
and  at  the  time  of  the  execution  of  the  deed 
of  July  2S,  1910.  from  Uriah  Smith  to  the 
defendant,  she  well  knew  of  the  execution 
and  deUvexT  in  escrow  of  the  conTeyances  to 
Ms  sona. 

The  second  cause  of  action  was  based  up- 
on a  supposed  conspiracy  on  the  part  ot  the 
defendant  to  marry  the  old  man,  Uriah 

Smith,  and  to  quarrel  with  and  annoy  him 
for  the  purpose  of  securing  a  division  of  his 
property,  and  It  Is  averred  that  In  pursuance 
of  this  design  she  caused  her  husband  to 
Join  In  an  Instrument  conveying  this  land  to 
one  Wright,  who  then  executed  two  deeds, 
one  purporting  to  convey  the  greater  portion 
of  It  to  Mrs.  Smith,  and  the  other  being  In 
form  a  conveyance  of  the  rest  of  the  land  to 
her  husband.  The  court  made  no  findings 
upon  the  Issues  raised  under  the  second 
cause  of  action. 

The  third  cause  of  actl(m  was  one  to  quiet 
title,  pleaded  In  the  usual  form,  and  the 
court  found  the  allegations  therein  contain- 
ed to  be  true. 

By  her  answer  defendant  put  In  issue  the 
material  averments  of  the  complaint,  and 
she  filed  a  cross-complaint  by  which  she 
sought  to  quiet  title  to  the  land. 

Judgment  was  in  favor  of  plaintiffs  quiet- 
ing tbelr  title  and  decreeing  that  they  have 
and  recover  possession  of  the  property. 

Appellant's  counsel  Insist  that  their  de- 
murrer to  the  complaint  on  the  ground  that 
several  Incompatible  causes  of  action  were 
Joined  therein  should  have  been  sustained, 
but,  as  their  argument  Is  based  almost  en- 
tirely upon  matters  r^rding  which  the 
court  made  no  findings  and  pronounced  no 
Judgment,  we  need  not  oonslder  it*  Their 


argument  relative  to  the  alleged  ambiguity 
and  uaintelllgibility  of  the  complaint  may 
be  similarly  disposed  of. 

[t-3]  The  most  Important  attaclis  made  up- 
on the  Judgment  of  the  superior  court  de- 
pend upon  the  contentions  that  the  deeds 
from  Uriah  Smith  to  his  sons  are  Invalid: 
(1)  As  attempted  testamentary  disposition  ot 
the  land;  and  (2)  as  wanting  valid  delivery 
during  the  lifetime  of  the  grantor.  We  are 
of  the  opinion  that  the  finding  of  the  court 
supporting  as  valid  the  delivery  of  the  deeds 
to  Mr.  Taylor  is  amply  sustained  by  the  ev< 
Idence.  Mr.  Taylor  testified,  in  substance, 
that  on  the  19th  of  October,  1907,  Mr.  Smith 
consulted  him,  stating  a  wish  that  N.  De 
Forest  Smith  and  Orove  O.  Smith  should 
have  in  equal  portions  the  old  man's  prop- 
erty at  Saratoga  but  that  he  might  live  there 
during  the  rest  of  his  lifetime.  Under  his 
Instructions  Mr.  Taylor  prepared  deeds  mak- 
ing what  seemed  to  the  grantor  a  Just  divi- 
sion of  the  land,  and  these,  together  with 
the  written  directions  copied  above  in  this 
opinion,  were  thereafter  retained  by  the  at- 
torney. Before  the  manual  tradition  of 
these  Instruments  from  Mr.  Smith  to  Mr. 
Taylor  tbe  latter  explained  to  the  grantor 
what  was  necessary  to  constitute  a  good  da* 
livery  In  escrow  In  the  full  legal  sense,  tell- 
ing him  that  he  must  surrender  all  control 
over  the  documents,  and  that  he  would  have 
no  power  thereafter  to  withdraw  thm  or 
otherwise  to  command  th^  disposaL  We 
believe  tlut  this  testimony  and  the  letter  ot 
Instruction  are  amply  snflSdrat  to  establish 
the  transaction  as  one  falling  within  the 
rule  announced  In  such  cases  as  Moore  r. 
Trott,  166  Gal.  S5S,  IM  Pac.  578,  134  Am. 
St  Rep.  ISl;  Bury  v.  Young,  98  Cal.  446, 
33  Pac.  338,  86  Am.  St  Rep^  186;  FoUmer  T. 
Rohrer,  168  Cat  755, 112  Pac.  644;  Moore  v. 
Trott,  162  CaL  268,  122  Pec.  462;  Husheon  v. 
Kelley,  162  Cal.  656,  124  Paa  231;  and  Bias 
V.  Reed,  169  Cal.  33-44,  145  Pac.  516.  It  is 
true  that  some  of  the  actions  of  Uriah  Smith 
after  the  deposit  of  the  deeds  with  Mr.  Tay- 
lor might  Indicate  either  that  he  did  not  in- 
tend to  deliver  them  and  place  them  beyond 
his  power  of  recall,  or  that  the  old  man  had 
forgotten  the  transaction  with  his  attorney; 
but  the  finding  of  the  court  based  upon  con- 
flicting testimony  will  not  be  disturbed  If 
there  Is  sufficient  to  support  the  conclusion 
that  a  delivery  has  taken  place.  Tbe  solu- 
tion of  the  question  of  delivery  or  nondeliv- 
ery In  ea<^  case  Is  based  upon  the  intention 
of  the  grantor  at  the  time  of  passing  the 
deed  to  a  third  person.  Williams  v.  Ktdd, 
170  Cal.  631-639,  151  Pac.  1;  Donahue  v. 
Sweeney,  171  Cal.  388-391,  153  Pac.  708; 
Follmer  v.  Robror,  supra;  Cox  t.  Scbnerr, 
166  Pac.  609-514. 

[4]  Appellant  places  great  stress  upon  the 
words  contained  In  the  written  directions  to 
Mr.  Taylor:  "Upon  my  death  deliver  them" 
(the  deeds)  and  "bo  that  the^  may  then  take 
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effect"  There  Is  nothing  In  this  langaage 
to  prevent  the  present  passing  of  title  at  the 
time  of  the  living  of  the  deeds  to  Mr.  Tay- 
lor, If  the  Intention  of  the  grantor  was  that 
it  sbonld  then  pass.  Earlier  in  the  letter  of 
Instmctlon  Mr.  Smith  had  nsed  the  techni- 
cal language,  "I  herewith  deliver  to  you  two 
deeds."  In  view  of  all  of  the  evidence  the 
court  was  justified  in  de<dding  that  the  word 
"deliver,"  used  In  the  tatter  part  of  Uie 
writing,  was  employed  In  Its  general  sense 
meaning  "transmit,"  and  that  the  exiHreaaion 
"then  take  effect"  rtferred  not  to  the  vest- 
ing of  title,  but  to  the  time  of  enjoyment 
Bang  V.  Schumacher,  50  App.  Div.  5^,  64  N. 
T.  Snpp.  310-313;  Mlddleton's  Heira  v.  Mid- 
dieton's  Devisees  {Ky.)  43  S.  "W.  677;  New- 
berry V.  Hinman,  40  Conn.  130-1^;  Oham- 
bers  V.  Chambeia,  130  Xnd.  111-110,  38  N.  E. 
334:  Dove  v.  Torr,  128  Mass.  3$-4a 

[B]  Appellant  takes  the  position  that  the 
court  erred  In  permitting  oral  testimony  of 
the  occurrences  and  drcumstnnces  surround - 
log  the  preiHiratlon  of  the  deeds  and  the 
passing  of  them  by  Uriah  Smith  to  Mr.  Tay- 
lor. The  course  pursued  was  entirely  prop- 
er. The  written  instmctlona  did  not  pur- 
port to  l>e  all  of  the  directions  given,  and  the 
letter  does  not  come  under  the  rule  that  a 
written  contract  may  not  be  varied  by  oral 
testimony.  Mr.  Taylor's  testimony  was  nec- 
essary to  a  full  underatandlng  and  interpre- 
tation of  the  wrltlog.  It  was  properly  ad- 
mitted therefore.  Section  1860.  Code  Civ. 
Proc. ;  Clarke  v.  Eureka  County  Bank  (G  C.) 
123  Fed,  922-927.  This  court  has  recently, 
declared  the  rule  that  where  the  very  ques- 
tion is  wlicther  or  not  the  alleged  grantor 
has  parted  with  his  title  by  making  an  efB- 
dent  delivery  of  his  deed,  his  acts  and  state- 
ments material  to  the  question  of  delivery 
during  the  entire  period  of  the  escrow  may 
be  proven.  Williams  v.  Kidd,  170  Cal.  631- 
«48.  151  Pac.  1. 

[61  There  Is  no  force  In  the  suggestion 
that  because  of  his  status  as  Mr.  Smith's 
attorney  Mr.  Taylor  might  not  occupy  the 
position  of  the  "third  person"  to  whom  a 
deed  might  be  delivered  In  escrow  for  an- 
other grantee.  In  nearly  all  of  the  cases 
cited  above,  notably  In  Bury  v.  Toung,  the 
holder  of  the  deeds  was  the  attorney  for  the 
grantor,  and  we  are  aware  of  no  rule  of 
law  disqualifying  an  attorney  from  assuming 
snch  a  duty. 

[7]  Appellant  attacks  as  without  real  or 
material  support  the  findings  that  at  the 
time  of  the  execution  of  the  deed  to  her  on 
July  25,  1010,  she  had  knowledge  of  the 
deeds  held  in  escrow  by  Mr.  Taylor.  It  Is 
tme  that  she  vigorously  deided  such  knowl- 
edge, but  the  court's  finding  Is  supported  by 
the  testimony  of  Mr.  J.  H,  Bnssell,  an  attor- 
ney Ht  law  having  an  office  In  San  Jose.  Mr. 
Bossen  testified  that  Mr.  Uriah  Smith  called 
upon  him  on  July  24,  1010,  and  requested 
bim  to  draw  a  deed  In.  &vor  of  Mrs.  Dooley 
161 P.-^ 


for  the  conveyance  of  the  property  here  Id 
dispute.  On  the  followlcg  day  he  called 
again,  accompanied  by  Mrs.  Dooley.  Ac- 
cording to  Mr.  Russell's  testimony,  before 
the  deed  was  executed  he  said  to  Mr.  Smith: 

"Too  have  already  conveyed  this  property  in 
escrow,  have  you  not,  and  bus  that  matter  been 
fitraiehtened  out  so  that  you  have  the  entire 

title?" 

Mr.  Smith  replied  that  the  situation  was 
Just  as  It  had  been ;  that  he  had  executed  a 
deed  In  favor  of  his  sons  covering  these 
properties;  that  these  deeds  were  still  In 
existence ;  and  that  tbey  had  never  been 
annulled.  Mrs.  Dooley  was  present  when  this 
conversation  between  Uriah  Smith  and  Mr. 
Russell  took  place.  Later,  when  Mr.  Smith 
and  Mrs.  Dooley  returned  for  the  documents, 
the  former  told  Mr.  Russell  that  bis  sons 
would  not,  he  believed,  claim  any  right  un- 
der the  escrow  deeds  if  Mrs.  Dooley  would 
carry  out  her  contract  to  marry  him  and  to 
care  for  him  in  his  old  age.  The  sons  were 
not  present  at  that  time,  but  the  conversation 
about  the  deeds,  as  we  have  said,  occurred  In 
Mrs.  Dooley's  presence.  It  Is  suggested  that 
this  notice  was  not  sufficiently  precise  to  put 
appellant  upon  her  guard.  We  cannot  see 
how  it  cowld  have  been  more  definite  unless 
the  deeds  themselves  had  been  exhibited  to 
defendant.  Here  was  information  by  her  in- 
tended grantor  that  he  had  previously  dis- 
possessed himself  of  the  title  to  the  land 
.which  he  was  about  to  give  to  her. 

There  Is  a  further  suggestion  that  It  does 
not  affirmatively  appear  that  Mrs.  Dooley 
heard  these  conversations.  She  was  quite 
deaf,  but  Mr.  Russell  testified  that  both  be 
and  the  aged  Uriah  Smith  were  hard  of  hear- 
ing, that  the  conversaUons  took  place  within 
a  few  feet  of  Mrs.  Dooley,  and  that  they 
were  conducted  In  very  loud  tones.  Wheth- 
er or  not  the  alleged  conversations  occurred 
and  whether  they  were  heard  by  defendant 
or  not  were  matters  to  be  decided  by  the  su- 
perior court  and  we  will  not  disturb  the 
adjudication  of  that  tribunal  based  upon  the 
conflicting  testimony. 

18]  It  is  asserted  also  that  Mr.  Russell  was 
attorney  and  common  agent  for  both  grantor 
and  grantee  named  in  the  deed  which  he  pre- 
pared, and  that  therefore  the  communica- 
tions made  to  him  when  they  were  present 
.were  privileged  so  far  as  plaintiffs  were  con- 
cerned. There  was  no  proof  that  Mr.  Bus- 
sell  was  acting  for  Mrs.  Dooley.  He  was 
employed  by  Mr.  Smith  and  acted  under  his 
orders.  Nevertheless  appellant  contends  that 
the  statements  of  Mr.  Russell  come  within 
the  rule  of  privilege  applying  where,  for  ex- 
ample, an  attorney  acts  for  a  husband  and 
wife  in  preparing  a  declaration  of  homestead. 
In  re  Bauer,  79  GaU  304-312,  21  Pac.  750. 
But  that  rule  only  operates  against  stran- 
gers. The  sons  claiming  title  under  the  deeds 
which  had  been  placed  Sn  escrow  were  not 
within  that  category,  ..^9 


Digitized  by 


Google 


498 


161  PACIFIC  RJEPOETER 


"It  U  eenerrily  considered  tbst  tbe  rule  of 
pilyilege  does  not  apply  in  litigation,  after  the 
dieot's  death,  between  parties,  all  of  whom 
claim  under  the  dienL"    40  Cyc.  p.  2380. 

AmoDg  the  citations  supporting  this  text 
are  Kem  v.  Kem,  154  Ind.  29,  55  N.  E.  1004, 
Phillips  V.  Chase,  201  Mass.  444-448,  87  N. 
E.  755,  131  Am.  St.  Rep.  406,  and  Olorer  v. 
Patten,  185  U.  S.  394-406,  17  Sup.  Ct.  411, 
41  L.  Ed.  760. 

It  will  be  remembered  that  In  the  Bauer 
Case  the  contest  was  between  a  son  assert- 
ing title  to  property  as  an  heir  and  his  moth- 
■er  claiming  under  a  homestead,  and  it  was 
held  that  the  statements  of  his  father  and 
mother,  made  to  the  attorney  .who  prepared 
the  declaration  of  homestead,  were  not  priv- 
ileged. In  Murphy  v.  Waterhouse,  113  Cal. 
467-470,  45  Pac.  866,  54  Am.  St.  Rep.  365, 
Mr.  Justice  McFarland,  after  dtlng  the  rule 
announced  In  the  Bauer  Case,  used  the  tol- 
lowli^  langoage: 

"The  rule,  however.  Is  the  same  where  the 
witnees  is  attorney  for  only  one  of  the  contract- 
ing parties.  Where  two  persons  are  negotiat- 
ing with  each  other  in  the  presence  of  uie  at- 
torney of  one  of  the  parties,  the  very  netara  of 
the  transaction  and  tbe  drcumstances  surround- 
ing it  are  inconBietent  with  the  notion  of  a  con- 
fldnitifil  communication  between  one  of  tbe 
parties  and  his  attorney  who  happens  to  be  pres- 
ent" 

In  Harris  t.  Harris,  186  Cat.  384,  69  Pac. 
23,  the  same  rule  was  announced,  and  It  was 
also  followed  In  Gerety  t.  O'Sbeehan,  9  Cal. 
App.  447-450.  99  Pac.  545.  The  testimony  of 
Mr.  Russell  was  admissible  and  was  a  suffi- 
cient basis  for  the  finding  that  Mrs.  Dooley 
took  the  deed  from  Uriab  Smith  with  knowl- 
edge of  the  existence  of  tiie  deeds  to  his  sons. 

[t]  The  court  failed  to  And  upoa  certain 
Issues,  namely  upon  Urlali  Smith's  mental 
condltlm  In  Jaly,  1910 ;  npon  the  matter  of 
the  alleged  unfoir  advantage  over  the  c3A 
man  taken  by  defendant;  upon  tbe  Question 
of  consideration  for  the  deed  to  defendant; 
upon  tbe  motives  of  defendant  In  marrying 
Uriah  Smith;  and  upon  the  subject  of  the 
alleged  plan  to  obtain  the  property  by  evil 
designs.  Findings  npon  these  aq^ects  of  tbe 
litigation  were  not  necessary  In  view  of  the 
Judgment  that  there  had  been  a  valid  deliv- 
ery of  the  deeds  to  the  plalnUffs  in  escrow, 
and  that  defendant  then  bad  full  knowledge 
of  that  transaction.  Tbe  determination  of 
tbe  last-named  Issues  controlled  the  judg- 
ment This  court  will  not  reverse  a  judgi 
ment  because  of  failure  to  make  findings 
which  would  not  necessitate  e  different  judg- 
ment, even  If  they  were  made  and  entered 
In  the  appellant's  favor.  Wlndhaus  v.  Bootz, 
92  Cal.  617-622.  23  Paa  557 ;  Southern  Pa- 
cific Railroad  Co.  v.  Dufour,  95  CaL  615- 
619,  30  Pac.  783,  19  L.  R.  A.  92;  Merrill  v. 
Merrill,  102  CaL  317-319,  36  Pac  675 ;  Mor- 
rison V.  Stone,  103  Cal.  94-97,  37  Pac.  142; 
•Gould  V.  Adams.  108  Cal.  365-368,  41  Pac 


408;  SeweU  t.  Price,  164  CaL  265-271,  128 
Pac  407. 

The  judgment  and  order  are  affirmed. 

We  concur;  ANGELLOTTI,  C.  J.;  HEN- 
SHAW,  J.;  SLOSS,  J.;  lAWLOB,  X; 
SHAW,  J. 


(173  Cal.  1») 
WESTERN  STATES  LIFE  INS.  CO.  v. 
LOCKWOOD.   (S.  F.  7346.) 
(Supreme  Court  of  Oalifomia.   Nov.  29,  1916.) 

1.  COBFOKAnOBU  «s»314(2)--OmcEB&— iKTni- 
vinuAi.  PBOFns  from  Cobfosats  Bdsiness. 

The  liability  of  the  president  of  a  corpora- 
tion to  account  to  tbe  company  for  compensation 
paid  Mm  under  a  secret  contract  with  a  firm 
for  assisting  it  is  selling  tbe  corporation's  stock 
is  not  affected  by  the  fact  that  his  services  were 
reasonably  worth  the  sum  paid  him. 

[Ed.  Note.— For  other  cases,  see  Oorporatloiw, 
Cent  Dig.  {  1396 ;  Dec.  Dig.  ^»314^).] 

2.  CORPOBATIONS  «=9314(2)— OFFICEBS— iNDl- 
VIDUAI.  Pbofitb  fbom  Cobfobatb  Busuiess. 

Nor  is  mdx  liability  affected  by  the  fact  that 
the  president  gave  up  another  positioD  tbe  better 
to  assist  tbe  firm,  or  that  It  was  to  the  best  In- 
terests of  tbe  corporation  that  the  firm  should 
sell  the  stock,  which  they  could  not  han  done 
without  the  presidenf  a  aid. 

[Ed.  Note.— For  other  cases,  see  Gorponttiona, 
Cent  Dig.  |  1396 ;  Dec.  Dig.  ■$=»314(2).] 

3.  COBPOBAT20N8  4S9314<5)— OfFICEBA— InUX- 

viDUAj^  Pbofits  fbou  Cobpobate  Business. 
Nor  is  such  liability  affected  hy  the  fact  that 
tbe  corporation  knew  tlie  president  was  actively 
engaged  in  selling  the  stocl^,  giving  his  encira 
time  thereto,  where  tbe  fact  that  he  had  a  con- 
tract with  the  firm  was  not  known. 

l&i.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |  1400;  Dec.  Dig.  «=»314(5).] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J.  M. 
Seawall,  Judge. 

Action  by  the  Western  States  lAfe  Insur- 
ance Company  against  Arthur  D.  Lockwood, 
as  executor.  From  a  judgment  for  plalntUT. 
defradant  appeals.  Affirmed. 

Frank  H.  Short,  of  Fresno,  and  Titus, 
Creed  &  Dall  and  A.  B.  Bolton,  ail  of  San 
Francisco,  for  appellant  Otto  Irvine  Wise, 
of  San  Frandsco,  for  respondent 

ANGELLOTTI,  C.  J.  This  is  an  appeal  by 
defendant  on  the  judgment  roll  from  a  Judg- 
ment in  favor  of  plaintiff.  It  Is  the  second 
appeal  In  the  case,  a  former  judgment  glTot 
on  the  pleadings  in  favor  of  the  estate  of 
Mr.  Briggs  on  the  theory  tiiat  tbe  complaint 
did  not  state  facts  sufilclmt  to  constitute  a 
cause  of  action,  having  been  reversed  by  tbis 
court  166  Cal.  185,  135  Paa  496.  As  stated 
in  the  opinion  then  filed,  the  case  made  by 
the  complaint  was  as  follows: 

"Plaintiff  is  a  corporation  Incorporated  on  Oc- 
tober 11,  1909,  under  tbe  law  of  this  state,  to  do 
a  life  insurance  business  therein.  Its  articles 
of  incorporation  provided  for  a  capital  stock  of 
$1,000,000,  divided  into  100.000  shares,  of  th« 
par  value  of  {10  each.  On  October  16,  1909,  tt 
entered  into  a  written  agreement  with  the  part- 
nership firm  of  Pratt  &  Grigsby,  by  whidi  said 


tts»For  other  eases  sm  sams'toplo  and  KBT-miHDER  Id  all  Key-Numbsrsd  DlgesU  uul  IndtsM 
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firm  agreed  to  sell  all  the  capitol  stock  of  plain- 
tiff within  one  year  from  the  date  of  its  inoor- 
poratioB,  and  to  pa;  plaintiff  therefor  $13  per 
share  for  the  first  50,000  shares  sold  and  issued, 
and  $15  per  ahnre  for  the  remaining  50,000 
abares.  making  in  all  $1,400,000.  said  sale  to  be 
withoDt  expense  of  any  kind  to  the  plaintiff.  On 
October  19.  1909.  said  Arthur  R.  Briggs,  defend- 
ants' testator,  was  elected  president  of  plaintiff 
corporation,  and  from  tliat  day  to  and  including 
October  11.  1910,  was  a  director  and  the  preni- 
dent  of  said  corporation.  In  Jannary,  1910,  'he 
demanded  of  said  Pnttt  &  Origsby  a  sum  equal 
to  22^  per  cent,  of  the  net  profits  earned,  or 
that  would  be  earned  by  said  Pratt  &  Grigsby 
from  the  sale  of  the  capital  stock  of  plaintiff  cor- 
poration under  and  by  virtue  of  the  agreement 
fc>ctween  said  Pratt  &  Grigsby  and  plaintiff,*  and 
threatened  to  resign  as  president  of  plaintiff, 
and  that  he  would  not  render  further  service 
as  snch  president  in  aiding  said  Pratt  &  Grign- 
by  in  the  sale  of  the  capital  stock  of  plaintiff* 
if  Pratt  &  Grig^y  refused  to  pay  bim  said 
amount.  Pratt  ft  Grigsby,  'well  knowing  that, 
witfaoat  the  aid.,  assistance,  and  co-operation  of 
said  Arthur  R.  Briggs.  they  would  be  unable  to 
sell  the  entire  capital  stock  of  plaintiff  within 
oae  year  from  the  date  of  the  incorporation  of 
plaintiff  aa  provided  in  their  agreement  and  by 
law,'  thereupon  agreed  to  pay  him  the  percentage 
demanded.  They  did  sell  all  the  stock  as  provid- 
ed in  the  agreement  between  them  and  plaintiff, 
and  prior  to  Octbber  11,  1910.  paid  to  plaintiff 
therefor  the  sum  of  91,400,000.  They  sold  the 
same  at  such  price  that  they  'earned  a  net  profit 
of  $180,000,*  and  in  pursuance  of  their  agree- 
ment with  defendants'  testator  paid  to  him  at 
▼ariona  dates  between  Mardi  7.  1910.  and  Sep- 
tember 22,  1910,  amounts  aggregating  $40,500, 
being  22^  per  cent  of  their  net  profits  of  $180,- 
000.  plaintiff  and  its  board  of  directors  never 
knew  anything  abont  the  transaction  between 
Mr.  Brins  and  Pratt  ft  Grigsby  nntil  after  the 
death  01  th«  former,  which  occurred  October  24, 
1910.  and  never  authorized,  consented  to,  or  ac- 
qnieeced  therein." 

The  action  was  subsequently  tried,  and 
the  findings  of  the  trial  court  were  in  com- 
plete accord  with  the  allegations  of  the  com- 
plaint, except  tbat  it  was  substantially  found 
tliat  the  amount  received  by  defendaut'u  tes- 
tate from  Pratt  &  Grigsby  on  account  of  the 
matters  referred  to  in  the  complaint  was 
$38,100,  Instead  of  $40,600.  This  was  be- 
cause, as  found  by  the  trial  court,  Mr.  Briggs, 
In  accord  with  bis  agreement  with  Pratt  & 
Grigsby,  paid  the  latter  60  per  cent  of  his 
salary  of  $1,000  per  month  as  president,  paid 
him  by  plaintiff  for  June,  July,  August,  and 
S^itember,  1910.  Judgment  was  given  In 
tSLVOt  of  plaintiff  against  appellant,  as  tbe 
sanrlTlng  executor  of  the  will  of  decrased. 
tor  SSSAOO,  wltb  Interest  from  June  13, 1911. 
The  appeal  being  on  the  judgment  roll  alone^ 
the  findings  of  fact  are  necessarily  conclu- 
atve  on  this  appeal,  and.  In  view  of  tbe  rul- 
ing on  tile  former  appeal,  it  must  be  beld 
that  such  findings  support  the  Judgment 
The  alleged  errors  assigned  on  this  appeal 
are  that  the  trial  court  erred  In  sustaining  a 
demurrer  to  the  flrstj  second,  and  third  sep* 
arate  answers  and  defenses  of  the  defendant, 
and  in  granting  in  so  fa.T  as  one  part  of  the 
answer  wa3  ctmcemed,  a  motion  to  strike 
out.  An  examination  of  the  nutter  stricken 
from  the  answer  and  the  matters  set  forth 


In  the  separate  answers  and  defenses,  dis- 
closes no  good  ground  for  holding,  in  view 
of  what  was  said  on  the  former  appeal,  and 
has  become  the  law  of  this  case,  that  the 
trial  court  erred  in-  any  of  these  rulings. 

In  the  opinion  on  the  former  appeal  It  was 
shown  that  the  situation  was  thati  the  con- 
tract of  Pratt  &  Grlg&by  with  plaintiff  corpora- 
tion being  unexecuted,  the  same  being  a  con- 
tract of  employment  to  secure  subscriptions  to 
the  full  amount  of  the  fixed  capital  within 
one  year,  paying  $18  per  share  on  the  first  SO,- 
000  shares  and  $15  per  share  on  the  remain- 
ing 50,000  shares,  and  receiving  as  their  com- 
pensation all  sums  they  could  obtain  in  ex- 
cess of  said  amounts,  Mr.  Brl^,  being  a  di- 
rector and  the  president  of  plaintiff  corpora- 
tion, secretly  became  a  partner  of  Pratt  & 
Grigsby  in  the  net  profits  received  and  to  be 
received  by  them  under  said  contract,  the 
consideration  therefor  being  such  aid,  as- 
sistance, and  co-operation  as  he  might  be  able 
to  give  them  in  completing  their  undertaking, 
and  under  this  arrangement,'  while  still  di- 
rector and  president  of  plaintiff,  received  the 
profits  sued  for  to  his  own  use,  all.  without 
notice  to  or  knowledge  of  the  plaintiff  or  any 
of  Its  directors.  It  was  held  for  reasons 
stated  In  the  opinion  that  In  acquiring  this 
interest  In  the  contract  of  Pratt  &  Origsby, 
Mr.  Briggs  acquired  an  Interest  that  was 
possibly  adverse  to  bis  fiduciary  dn^,  and 
that,  in  BO  far  as  pecuniary  Interest  was  con- 
cerned, be  secretly  placed  himself  In  a  posi- 
tion that  was  hostile  to  the  interests  he  was 
bound  to  protect  as  an  ofllcer  of  the  cor^ 
poratlon,  and  in  a  position  where  confilct 
might  arise  between  his  trust  duty  and  his 
personal  Interest   The  court  said: 

"The  rales  we  have  referred  to  do  not  allow 
the  president  of  a  corporation  to  occupy  such  a 
position.  For  bim  to  do  so  is  a  violation  or  dis- 
regard of  the  oblisations  incident  to  the  fiduciary 
or  quasi  trust  relation  that  he  occupies.  It  mat- 
ters not  that  the  officer  is  entirely  &ee  from  any 
intent  to  injure  the  corporation  in  the  slightest 
degree,  acting  in  fact  in  the  highest  good  faith 
throughout,  or  that  his  actions  realty  advantage 
the  corporation.  No  inquiry  may  be  made  into 
such  matters.  The  inquiry  in  this  regard  is  stop- 
ped when  the  relation  is  disclosed.'* 

It  was  further  said  that  by  acquiring  this 
Interest  In  the  net  profits  of  Pratt  &  Grigsby, 
Mr.  Briggs  clearly  placed  himself  in  a  posi- 
tion antagonistic  bo  far  as  pecuniary  Inter- 
est was  concerned,  to  the  Interests  of  those 
who  were  to  subscribe  for  the  stock,  for  it 
immediately  became  to  his  pecuniary  Inter- 
est to  assist  in  obtaining  from  them  as  high 
a  price  as  possible  for  the  stock  over  and 
above  the  net  amount  that  was  to  go  to 
plaintiff  corporation.  It  was  held  that  the 
duty  vt  securing  subscriptions  to  the  full 
amount  of  the  fixed  capital  was  one  mjoln- 
ed  by  the  law  upon  the  directors,  that  no  di- 
rector could  lawfully  make  any  secret  prof- 
its for  himself  in  the  matter  of  snch  sub- 
scriptions, and  that  in  the  discharge  of  this 
trust  th^  were  practically  "promoters  of  the 
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corporation  forbidden  to  make  any  secret 
profit."   It  was  said: 

"Whatever  work  any  of  them  actually  did  in 
that  behalf  they  must  be  held  to  have  done  as 
directors,  in  execution  of  the  trust  confided  to 
them." 

It  was  squarely  held,  for  reasons  stated  In 
the  opinion,  that  Mr.  Briggs  being  the  presi- 
dent and  director  of  a  corporation  actually 
engaged  in  obtaining  the  subscriptions  to  Its 
capital  stock  necessary  under  the  law  to  en- 
able It  to  commence  and  continue  Its  busi- 
ness, stood  In  such  a'  relation  to  those  who 
subscribed  and  thereby  became  stockholders, 
that  he  was  absolutely  precluded  from  as- 
suming any  such  position  without  a  full  and 
fair  disclosure.  It  was  substantially  held 
that  any  secret  profits  obtained  by  Mr. 
Briggs  under  his  arrangemeot  with  Pratt  & 
Grlgsby  could  be  recovered  by  plaintiff  cor- 
poration, and  that  It  was  entirely  Immaterial 
that  the  corporation  may  not  have  been  dam- 
aged by  the  transaction,  such  secret  profits 
belonging  to  the  corporation  for  tbe  Iwneflt 
of  Its  stockholders. 

[1]  Of  course,  as  stated  In  tbe  opinion,  the 
ruling  on  the  former  appeal  was  upon  the 
assumption  that  tbe  complaint  stated  the 
facts  correctly.  That  the  allegations  of  the 
complaint  were  in  all  respects  true  is  now 
established  by  the  findings  of  the  trial  court. 
That  the  "work,  labor,  services,  and  assist- 
ance" of  Mr.  Briggs  in  connection  with  the 
carrying  out  of  the  Pratt  &  Grigsby  agree- 
ment "were  fairly  and  reasonably  worth  the 
said  sum  of  $40,500,"  which  was  alleged  In 
the  iwrtlon  of  the  answer  stricken  out  by  the 
trial  court.  Is  clearly  immaterial.  In  view  of 
the  opinion  on  the  former  appeal.  It  re- 
mains only  to  determine  whether  there  Is 
anything  material  alleged  In  the  separate 
answers  and  defenses  to  change  the  situa- 
tion. Substantially  the  matters  alleged  are 
as  follows: 

Mr.  Briggs  was  president  of  the  California 
Development  Board,  and  while  also  president 
and  a  director  of  plaintiff  "was  not  required 
or  expected  to  render  any  services  as  such, 
•  •  •  except  such  mere  formal  services 
as  were  required  of  him  to  be  performed  by 
law  as  such,  until  said  Pratt  &  Grlgsby 
should  have  sold  said  stock  so  as  to  enable 
said  corporation  to  do  the  business  for  whl<^ 
it  was  Incorporated."  Prior  to  the  agree- 
ment between  him  and  Pratt  &  Grlgsby  It 
had  become  apparent  to  them  (Briggs  and 
Pratt  &  Grigsby)  that  the  latter  could  not 
perform  their  part  of  tbe  contract  "without 
the  active  aid,  time,  assistance,  and  co-opera- 
tion" of  Briggs.  For  this  reason  the  agree- 
ment was  entered  into  between  them,  Briggs 
to  devote  "his  time,  energies,  services,  and 
abilities"  to  tlie  work.  Briggs  tliereupon  re- 
signed hia  position  as  president  of  the  Cali- 
fornia Development  Board,  giving  up  "tbe 
salary  connected  with  said  poidtlon,"  and 
performed  his  part  of  bis  contract  with 
Pratt  &  Grigsby,  giving  his  entire  time  there* 


to,  and,  expending  "large  and  considerable 
sums  of  money  for  his  expenses  In  so  doing 
and  In  ne<?essary  travel  •  •  •  on  said 
business."  The  fact  that  he  was  doing  all 
this  was  known  to  plaintiff.  Its  officers,  di- 
rectors, and  members,  and  tbey  made  no 
objection  thereto,  and  his  services  and  the 
benefit  thereof  were  desired,  and  knowingly 
accepted  and  received,  by  plaintiff  and  its 
officers.  His  services  and  efforts  were  indis- 
pensably necessary  to  tbe  carrying  out  of 
this  contract  by  Pratt  &  Grigsby.  The  serv- 
ices of  Briggs  were  reasonably  worth  $40,- 
500,  and  were  worth  that  amount  to  plain- 
tiff corporation.  Plaintiff  corporation  has 
not  In  any  way  paid  or  compensated  Briggs 
for  such  "work,  labor,  and  expenditure." 
Plaintiff  conraratlon  settled  with  Pratt  It 
Grlgiiby  upon  the  completion  of  their  con- 
tract, with  full  knowledge  of  these  facts, 
affirming  and  ratl^lng  said  contract  be- 
tween It  and  Pratt  &  Grigsl^,  and  allowing 
them  to  receive  the  full  amount  of  tbe  com- 
pensation expressed  therein.  Plaintiff  new 
offered  to  pay  tbe  executors  of  the  will  of  Mr. 
Briggs  any  sum  of  mcmey  tor  bis  services. 
Because  of  tbe  payment  to  him  by  Pratt  ft 
Grlgsby,  Brl^  never  made  any  claim 
against  plaintiff  oorporatifm  for  compensa- 
tion. 

[2,  3]  To  our  minds,  io  view  of  wbat  was 
said  on  the  former  decision,  there  Is  noth- 
ing In  all  this  to  affect  tbe  case  made  by  tbe 
complaint  in  so  far  as  profits  received  by  Mr. 
Briggs  by  reason  of  bis  arrangement  with 
Pratt  &  Grigsby  are  concerned.  It  cleariy 
enough  appeara  from  tbe  opinion  tbat  it  was 
In  view  of  tbe  duties  and  obligations  hdd  to 
be  Imposed  on  tbe  directors  by  the  law,  and 
existing  solely  because  of  the  fact  tbat  they 
were  directors,  duties  and  obligations  io  no 
degree  lessened  by  their  agreement  employ- 
ing Pratt  &  Grigsby  to  assist  them  io  ob- 
taining subscriptions,  tbat  It  was  held  tbat 
in  the  matter  of  obtaining  tbese  subscrip- 
tions, they  were  practically  promoters  of  tbe 
corporation,  forbidden  to  make  any  secret 
profit,  and  tbat,  whatever  work  any  of  them 
did  In  that  behalf,  he  must  be  held  to  have 
done  Id  execution  of  his  trust  as  sncta  direc- 
tor. In  the  face  of  this  ruling,  we  cannot 
see  any  force  In  the  attempted  allegation 
tbat  Mr.  Briggs  "was  not  required  or  ex- 
pected to  render  any  services,"  ett.  in  con- 
nection with  the  obtaining  of  sul)scriptlons. 
It  Is  a  mere  conclusion  of  the  pleader,  op- 
posed to  wbat  was  said  in  the  former  opin- 
ion as  to  tbe  law  applicable  In  such  matters. 
It  was  held  that  in  view  of  the  law  a  direc- 
tor of  the  corporation  could  not  make  any 
secret  profit  In  the  matter  of  obtaining  such 
subscriptions,  and  especially  tbat  Mr.  Bri^ 
wbo  was  both  president  and  a  director,  by 
reason  of  his  consequent  relation  to  those 
who  were  to  subscribe  for  tbe  stock,  was  by 
tbe  law  absolutely  precluded  from  tbe  en- 
joyment of  secret  profits  as  the  result  of 
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what  was  jn-acttcally  a  partnership  agree- 
ment with  Pratt  &  Grigsby  In  the  matter  ot 
their  contract  with  plaintiff  corporation. 
That  he  gave  np  another  position  the  better 
to  enable  him  to  carry  out  his  undertaldng 
with  Pratt  &  Grigsby,  that  Pratt  &  Grigsby 
conld  not  have  completed  their  contract  with 
plaintlir  corporation  without  his  aid,  that  it 
was  to  tbe  best  interests  of  plaintiff  corpora- 
tion that  Pratt  &  Grigsby  should  fully  per- 
form their  contract,  that  the  services,  etc., 
of  Mr.  Brlggs  were  reasonably  worth  $40,- 
500,  appears  to  us  to  be  absolutely  Immate- 
rial, in  view  of  what  Is  declared  in  the  for- 
mer opinion  to  be  the  law  applicable  to  such 
a  situation  as  is  here  presented.  The  mere 
fact  that  it  was  known  that  he  was  actively 
co-operating  in  the  effort  to  obtain  the  nee- 
essary  subscriptions,  giving  his  entire  time 
thereto,  and  even  expending  sums  of  money 
for  traveling  and  other  expenses,  is  likewise 
Immaterial.  The  Important  thing  is  that  no- 
body knew  that  there  was  an  agreement  of 
I>artnershlp  between  htm  and  Pratt  &  Grigs- 
by, under  which  he,  the  president  and  a  di- 
rector of  ■  the  plaintiff  corporation,  was  to ; 
share,  and  did  share.  In  the  profits  of  the 
contract  between  them  and  the  corporation. 
There  was  never  any  disclosure  as  to  this, 
and  the  circumstances  were  such,  in  view  of 
what  was  said  in  the  former  appeal,  that  In 
the  absence  of  a  full  and  fair  disclosure  he 
could  not  participate  In  the  proOts  made  by 
Pratt  &  Grigsby  under  their  contract,  and 
that,  to  the  extent  to  which  he  did  partici- 
pate by  reason  of  his  secret  agreement  with 
them,  he  was  receiving  "secret  profits"  which 
must  be  held  to  t>elong  to  the  corporatloa 

It  Is  to  be  noted  that  we  have  not  In  this 
case  any  basis  for  the  application  of  author- 
ities to  the  effect  that  even  If  there  be  a  vio- 
lation of  the  obligation  resting  on  an  officer 
of  a  corporation,  nevertheless  the  corpora- 
tion must  pay  for  the  value  of  the  thing 
which  It  receives.  As  was  said  in  the  for- 
mer opinion,  these  cases  have  no  application 
here,  the  case  being  one  In  whldk  "the  plain- 
tiff corporation  is  simply  seeking  to  recover 
such  secret  profits  as  were  made  by  one  of 
its  officers  In  a  transaction  wherein  he  was 
forbidden  to  make  any  such  secret  profits, 
and  which  profits.  In  view  of  the  rules  we 
have  discussed,  belong  to  the  corporation." 

We  cannot  regard  as  material  in  this  In- 
quiry the  valne  to  Pratt  &  Grigsby,  In  the 
carryhig  out  of  their  contract,  of  the  co- 
operation of  Mr.  Briggs,  the  reasonable  value 
of  his  time  and  service  In  performing  his 
part  of  his  agreement  with  them,  or  even 
the  amonnts  of  money  expended  by  him  for 
traveUng  and  other  expenses  In  so  perform- 
ing. As  to  ezpenditores  there  Is  only  the 
most  general  sort  of  aUegaUon  without  any 
statement  of  amount,  and  learned  counsel 
for  amwllant  do  not  strongly  contend  for 
any  real  distinction  between  moneys  ad- 


vanced and  services  rendered.  The  real  con- 
tention Is  that  there  Is  no  "secret  profit" 
within  the  meaning  of  the  rule  applicable 
here  where  the  services  given  for  the  money 
received  were  reasonably  worth  the  amount 
received  and  the  amount  was  honestly  and 
fairly  earned.  We  think  there  can  be  no 
question  but  that  any  moneys  received  by 
Mr.  Briggs  by  virtue  of  liis  agreement  with 
Pratt  &  Grigsby  for  a  definite  percentage  of 
the  net  profits  of  their  contract  with  the  cor- 
poration, in  consideration  of  his  proposed  ac- 
tive personal  eo-operatlon  in  the  matter  of 
carrying  out  snch  contract,  were  "secret 
profits"  within  the  meaning  of  the  rule,  re- 
gardless of  the  value  of  his  services,  etc., 
given  In  carrying  out  his  agreement  with 
them. 

As  substantially  already  said,  we  think 
that  the  claims  of  learned  counsel  for  appel- 
lant were  substantially  disposed  of  by  wliat 
was  said  on  the  former  appeaL 

The  Judgment  Is  affirmed. 

We  concur:  SHAW,  J.;  feLOSS.  J.;  HEN- 
SHAW,  J.;  MELVIN,  J.;  LAWLOR,  J, 


<31  Cal.  App.  723) 

WILLS  V.  SOUTHERN  PAC.  CO. 
<Civ.  1829.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.  Oct.  20,  1916.) 

1.  BAlUtOABS  ^411(10)— In JUBIES  TO  ANI- 
MALS .  ON  Tbacks—Pencb  Laws. 

Civ.  Code,  §  485,  prior  to  amendment  of 
191S,  requiring  fences  and  making  railroads 
liable  for  animals  killed  from  absence  of  such 
fences,  was  not  Intended  to  be  for  the  benefit  of 
owners  of  stock  running  at  large,  but  tbe  right 
of  action  given  existed  only  in  favor  of  one  hav- 
ing some  interest  in  land  adjoining  the  right  of 
way. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  8  1426:  Dec.  Dig.  «=3411(10).l 

2.  Railroads  «=>441(6)  —  Injuries  to  Ami- 

MAL8— PeKCBS— StATUTB— IMTEKEST  OT  LKS- 
BOB. 

Under  such  statute  a  lessee  of  premises  ad-' 
joining  and  separated  by  a  fence  from  a  rail- 
road right  of  way  could  not  recover  becauM 
horses  kept  on  such  premises  were  killed  by  es- 
caping to  the  right  of  way  through  a  gate  in 
the  fence  carelessly  permitted  by  the  railroad 
company  to  remain  open,  without  showing  that 
the  lessor  had  title  to  the  premises,  or  owned  an 
interest  th«ein  or  was  in  possession  of  it,  and 
that  such  lessee  obtained  possession  Uumigh  his 
lessor. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1583-1687:  Dec  Dig.  «:s»441(6).] 

8.  Railboads  <|=»413<4)— Injubies  to  Ani- 
mals—FbkC!&--Oatbs. 
Under  such   statute  a   railroad  company 

maintaining  a  sufficient  gate  was  required  to 

use  only  reasonable  diligence  in  keeping  the 

gate  closed. 
[Ed.  Note. — For  other  cases,  see  RaUroads, 

Cent  Dig.  §  1465;  Dec  Dig.  «=>413(4).l 

4.  Railboads  ©=>44fi{9)— Injubies  to  Ani- 
mals —  Fengs  —  Gates  —  Action  —  Ques- 
tion FOB  JOBT. 
Under  such  statute,  in  action  for  killing 

nnimals  on  railroad  right  of  way  because  they 
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escaped  through  gate  In  railroad  feoce,  whether 
the  railroad  company  used  reasonable  diligence 
in  lieeping  the  gate  closed  was  for  the  jury. 

[Ed.  Note.— rFor  other  casee,  see  Railroads, 
Cent.  Dig.  f  1636;   Dec.  Dig.  «=s>446(9).] 

Appeal  from  Superior  Oonrt,  Talare  Ck>uii- 
ty;  W,  B.  Wallace,  Judge. 

Action  by  Mary  Wills  against  tbe  Southern 
Pacific  Company.  Prom  iodgment  for  plain- 
tiff and  order  denying  new  trial,  defendant 
appeals.  Reversed. 

Power  &  McFadzean,  of  Vlsalta,  for  appel- 
lant Bdwards  &  Smith,  of  Dlnnba,  for  re- 
spondent. 

CONRBT,  P.  J.  Pursuant  to  the  verdict 
of  a  jury.  Judgment  was  entered  in  favor  of 
tbe  plaintiff  for  the  sum  of  $600  damages  on 
account  of  the  loss  of  certain  horses  of  tbe 
idainUff  which  were  killed  On  the'  defend- 
ant's railroad  track.  '  The  defoidant  appeals 
from  the  judgment  and  from  an  order  deny- 
ing Its  motion  for  a  new  trial. 

[1]  There  is  in  .the  complaint  an  allegation 
of  negligence  by  the  defendant  In  running 
and  managinK  Its  train  whereby  tbe  horses 
were  killed.  Tbe  evld«ice  shows  that  they 
were  killed  by  a  collision  with  one  of  defend- 
ant's trains.  But  there  Is  no  evidence  of 
carelessness  or  negligence  In  tbe  running  of 
the  train,  and  the  judgment  cannot  be  sus- 
tahied  unless  a  cause  of  acUoii  has  been  es- 
tablished upon  another  theory  of  the  case 
arising  from  the  provisions  of  section  485  of 
the  Civil  Code.  We  refer  to  that  section  as 
it  existed  prior  to  the  amendment  of  1915. 
It  is  therein  enacted  that*. 

"Railroad  corporationa  must  make  and  main- 
tain a  good  and  sufficient  fence  on  either  or 
both  sides  of  their  track  and  property.  In  case 
they  do  not  make  and  maintain  such  fence,  if 
their  eiuine  or  cars  shall  kill  or  maim  any  cat- 
tle or  otlier  domestic  animals  upon  their  line  of 
road  which  passes  through  or  along  the  proper- 
ty of  the  owner  thereof,  tiiey  must  pay  to  the 
owner  of  such  cattle  or  other  domestic  animals 
ft  fair  market  price  for  the  same,  unless  it  oc* 
curred  throtigh  the  n^Iect  or  fault  of  the  own- 
er of  Uie  animal  so  killed  or  maimed.   •   •  • 

The  provisions  of  the  foregoing  section 
are  not  intended  to  be  for  the  benedt  of  the 
owners  of  stock  running  at  large,  but  the 
right  of  action  there  given  exists  only  In  fa- 
vor of  one  -having  some  Interest  in  land  ad- 
joining the  right  of  way  of  a  railroad.  It 
has  been  held  that  the  Interest  of  a  lessee  In 
the  land  constitutes  a  sufficient  ownership 
under  the  statute.  Walther  v.  Sierra  Ry. 
Co.,  141  Cfll.  288,  74  Pac.  840.  And  there  are 
intimations  that  a  licensee  in  possession  of 
land  under  a  license  from  the  owner  is  In- 
cluded in  the  benefit  of  the  statute.  McCoy 
V.  Southern  Pacific  Co.,  94  CaL  668,  29  Pac 
1110,  where  it  was  said  that  such  license  (in 
that  case  derived  from  lessees)  did  not  con- 
fer upon  the  licensee  any  rights  as  against 
the  railroad  company  which  the  licensors 
themselves  did  not  possess ;  that  he  stood  In 
the  place  of  the  lessees  and  possessed  only 
such  rlg^its  as  they  could  have  enDorced. 


In  the  present  action  it  la  alleged  In  tbt 
c<«nplali^  that  on  the  26th  day  of  January, 
1914,  the  plaintiff  was  the  owner  and  pos- 
sessed of  certain  horses,  and  that  said 
horses  wrae  lawfully  upon  certain  described 
land,  from  which  land  the  horses  strayed  in 
and  upon  the  track  and  ground  occulted  by 
the  railroad.  It  ia  allied  that  the  defend- 
ant so  carelessly  and  negligently  permitted 
Its  gates  In  its  fences  to  remain  open  that  it 
permitted  said  horses  to  go  from  the  pasture 
of  the  plaintiff  upon  the  said  ratlrosd  track. 
These  are  the  (mly  fiicts  alleged  wbicb  In 
any  way  connect  the  plaintiff  with  any  own- 
ership or  right  of  occupancy  of  land  adja- 
cent to  the  railroad.  Unless  snch  allegaUons 
can  be  construed  as  declaring  that  tbe  plain- 
tiff owned  the  land  or  was  In  occupancy 
thereof  as  tenant  ot  licensee,  It  must  f<riIow 
that  the  complaint  does  not  state  a  cause  of 
action.  Without  deciding  that  the  complaint 
is  sufficient  in  this  respect,  we  will  a«nme 
its  sufflclenc7  for  the  purpose  of  considering 
the  evidence  bearing  upon  the  supposed  issue; 
And  we  wDl  here  note  that  the  complaint 
was  nnverifled,  and  that  all  of  Its  allegations 
are  denied. 

[2]  It  was  shown  that  Oiere  ms  a  fence 
separating  the  railroad  right  of  way  from 
the  Iftnd  described  in  the  complaint,  that 
there  wtta  a  gate  In  the  fence,  and  that  on 
and  before  tbe  date  of  the  killing  of  tbe 
horses  tbey  were  k^  by  tbe  plaintiff  In 
tbe  field  upon  wbi<^  that  gate  (^>ened.  Tbe 
[daintlff  testified  that  she  leased  tbe  prem- 
ises described  in  the  ccMupIalnt  fr<»n  one  P. 
T.  Olark,  and  the  court  received  In  evidence 
a  document  identified  by  the  plaintiff,  which 
was  in  terms  a  lease  of  those  premises  by 
OlaA  to  her.  All  of  the  foregoing  evidence 
was  received  over  objectlms  duly  made  I7 
defendant's  counsel.  Ho  effort  was  made  by 
tbe  plaintiff  to  show  that  <^rk  owned  tbe 
land  or  owned  any  Interest  therein,  or  that 
he  was  in  poasraidon  of  It,  or  that  plaintiff 
obtained  possession  through  him.  So  far  as 
the  record  shows,  Clark  may  have  been  in 
every  respect  an  absolute  stranger  to  said 
premises  both  as  to  title  and  possession. 

There  Is  evidence  sufildent  to  eatablirii 
the  facts  that  the  defendant  negligently  per- 
mitted the  gate  to  remain  open,  and  that  the 
hwses  strayed  from  the  field  to  tbe  railroad 
tracks  and  were  killed  without  any  fault  of 
the  plaintiff.  We  have  stated  the  evidence 
merely  for  tbe  purpose  of  considering  wheth- 
er It  is  sufficient  to  establish  any  ri^ht  of 
the  t^aintlff  in  or  to  the  land  on  ^ich  she 
was  keeping  her  horses.  We  are  of  the  opin- 
ion that  it  is  wholly  insufficient  for  that  pur- 
pose. As  the  record  does  not  show  who  was 
the  owner  of  the  land  or  where  be  was  at 
any  time.  It  may  be  that  the  plaintiff's  oc- 
cupancy there  was  entirely  without  his 
knowledge  or  consent,  and  that  she  was  a 
mere  trespasser.  If  so,  the  statute  upon 
which  she  must  rely  In  this  case  gives  her 
no  cause  of  action  against  the  defendant 
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[3, 4]  With  regard  to  the  errwrs  claimed  In 
the  refusal  of  Instructions  and  in  the  giving 
of  Uistructlons  by  the  court  to  the  jury,  It 
seems  necessary  to  refer  here  to  Instruction 
No.  1  given  by  the  court,  as  follows : 

"Tou  are  instructed  that  the  laws  of  this  Btate 
require  railroads  to  maintaio  fences  beside  their 
trades,  and  if  tbey  make  a  gate  in  the  fence,  it 
is  a  part  of  the  fence,  and  when  there  la  a  road 
across  their  track  with  a  gate  in  the  fence  across 
it,  they  are  under  the  same  duty  to  keep  it  in 
repair  when  erected  as  it  is  regarding  any  other 

Earc  of  the  fence,  and  also  it  is  their  duty  to 
eep  such  gate  closed  at  all  proper  occa^ons  to 
prevent  stock  from  adjoining  lands  from  pass- 
Ing  upon  the  right  of  way  of  said  roadbed." 

The  objectlou  urged  Is  that  the  instruc- 
tion imposes  upon  the  defendant  the  abso- 
luce  duty  to  keep  the  gate  closed,  whereas  Id 
fact  Its  only  duty  was  to  use  reasonable  care 
to  keep  it  clmed.  In  Johnson  t.  Southern 
Padflc  Co.,  11  Cal.  App.  278,  286,  IW  Pac 
713,  716,  the  court  said: 

"Had  the  defendant  erected  and  maintained 
a  good  and  sufficient  gate,  it  would  have  been 
required  only  to  exercise  reasonable  diligent 
In  keeping  the  gate  dosed"— citing  and  quoting 
from  Tlxnnpsoii  m  MegUgenee,  |  2050. 

In  tlie  cue  at  bar  no  claim  has  been  made 
that  the  gate  was  insufficient  or  out  of  re- 
pair. On  Uke  eootcaxj,  the  testimniy  of  the 
plaintiff's  owni  witooBBoa  prores  that  the 
fence  was  BUf&deat  to  turn  stock  and  that 
the  gate  was  better  than  the  fence.  It  seems 
that  the  horses  strayed  out  of  the  field  be- 
cause some  person  whose  ideitlty  was  not 
ascertained  left  the  gate  open  on  the  after* 
noon  preceding  the  ni^t  wha  these  horses 
were  killed.  Theref we  clearly  tiie  auestion 
for  the  Jury  to  determine  wu  aa  to  whether 
the  defendant  had  used  reasonable  diligence 
in  tlie  matter  of  keeping  its  gate  cloaed. 
Ther^ore  the  Inatmctlon  as  glrai  was  not 
only  erroneous,  but  also  it  was  seriously 
inrelndiclal  to  the  defense. 

The  Jodgmoit  and  order  are  reversed. 

I  concur:   JAMBS,  J. 

I  concur  In  the  Judgment:  SHAW,  J. 


<S1  Cal.  App.  716)  ' 

TRAGX  T.  SUMIDA.   (CKt.  1904.) 
OMstrkt  Court  of  Appeal,  Second  District,  Cal- 
ifornia.  Oct.  19,  1916.) 

1.  Justices  of  the  Peace  ^=»174(10)— Ap- 

PEAIr— JUBISDICnON— AllEND  UENT. 

Where,  lipon  appeal  by  plaintiff  to  the  su- 
perior court  from  judgment  in  action  brought 
in  jnsdce  court  upon  a  contract  to  recover 
$171,  an  amended  complaint  was  filed  wberein 
the  cause  of  action  based  on  the  contract  was 
stated  in  the  sum  of  $990,  upon  which  judg- 
ment was  asked,  the  superior  court  had  no 
jurisdiction,  since,  the  action  being  origiQally 
npoD  a  ccMitract  for  recovery  of  less  than  $300, 
it  bad  no  jurisdiction  except  on  appeal,  and  the 
offect  of  the  amendment  was  to  convert  the  ac- 
tion into  one  ovtf  wliich  the  justice  court  bad 
no  Jurisdiction,  thereby  depriving  the  superior 
court  of  its  Jurisdiction  bgr  appeu. 

[Ed.  Note. — For  other  cases,  see  Justices'  of 
the  Peace,  Cent  Dig.  f  672 ;  Dec.  IMg.  «s>174 
(10).] 


2.  Appeal  and  E^bob  *=>20— Appeixate  Jo- 
BiBDicnon— Cocar    or  ApfkaXt-Jdstioi 
CouBT  Cases. 
Erroneous  asaomptlon  of  appellate  juris- 
diction by  the  superior  court  over  a  justice 
court  case  for  recovery  of  less  than  $300  on  a 
contract  cannot  be  reviewed  by  appeal  to  the 
Court  of  Appeal,  since  It  has  no  appellate  ju- 
risdiction over  such  justice  court  cages. 

[EM.  Note.— For  other  cases  see  Appeal  and 
Error,  Cent.  Dig.  SJ  81-87;  Dec  Dig.  «=» 
20.] 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty; J.  A.  Allen,  Judge. 

Action  by  Marvin  O.  Tracy  against  K. 
Sumida.  From  Judgment  for  plaintiff  in  su- 
perior court  upon  appeal  by  plaintiff  from 
Justice  court,  defendant  appeals.  Dismissed. 

Earl  A.  Bagby  and  Famsworth  &  McClure, 
all  of  Vlsalla,  for  appellant.  Bradl^  A 
Bradley,  of  Vlsalia,  for  respondent 

SHAW,  J.  This  action  was  commenced  in 
the  Justice's  court  to  recover  a  balance  of 
$171.80  alleged  to  be  due  plaintiff  from  de- 
fendant for  wood  furnished  by  plaintiff  to 
defendant  under  a  contract  so  to  do.  Defend- 
ant answered,  denying  all  the  allegations  of 
the  complaint  and  also  filed  a  cross-com- 
plaint wherein  he  asked  Judgment  against 
plaintiff.  The  case  was  tried  by  the  Justice, 
who  gave  defendant  a  judgment  for  $6.S5 
and  costs,  from  which  the  plaintiff  appealed 
to  the  superior  court  After  perfecting  the 
appeal  plaintiff,  by  leave  of  court  filed  an 
amended  complaint  In  said  action  wherein 
the  cause  of  actlcm  based  upon  the  contract 
was  stated  in  the  sum  of  $990.40.  for  which 
he  asked  Judgment  Defendant  demurred  to 
this  amended  complaint  upon  the  ground, 
among  others,  that  the  court  had  no  Jurisdic- 
tion of  the  action  set  out  In  said  amended 
complaint  The  demurrer  was  overruled ; 
whereupon  defendant  filed  bis  answer,  con- 
sisting of  a  general  denial,  and  a  cross-com- 
plaint upon  which  he  asked  for  Judgment 
against  plaintiff  in  the  sum  of  $842.45.  Trial 
was  had  by  a  Jury  which  rendered  a  verdict 
In  favor  of  plaintiff  for  $150,  and  from  the 
Judgment  entered  thereon  defendant  prose- 
cutes this  appeal. 

[1]  Clearly  the  action  as  brought  since  It 
was  upon  a  contract  to  recover  a  sum  of 
money  less  than  $300  (section  112,  Code  of 
Civ.  Proc.),  was  one  over  which  the  superior 
court  had  no  Jurisdiction,  except  upon  ap- 
peal. The  effect  of  the  amendment  made  In 
the  superior  court  was  to  convert  the  action 
into  one  over  which  the  Justice's  court  had 
no  Jurisdiction;  hence  the  case  was  one  over 
which  the  superior  court  could  not,  by  vir- 
tue of  Its  appellate  powers,  derive  Jurisdic- 
tion by  the  procedure  of  an  appeal.  In 
Heath  V.  Robinson,  75  Tt  138,  53  AtL  995, 
it  is  said : 

"An  amendment  which,  had  it  been  made  be- 
fore the  justice,  would  have  ousted  that  court 
of  its  jurisdiction,  •  *  •  must  consequently 
oust  the  county  court  of  its  appellate  Juriadic- 
tion  upon  the  same  condition." 
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To  ttie  effect  that,  where  Jarlsdlction  of 
an  action  is  derived  from  a  justice's  court 
on  appeal  from  a  Judgment  rendered  therein, 
the  superior  court  may  not,  by  permitting  an 
omendment  of  the  complaint,  acquire  juris- 
diction in  excess  of  that  of  the  Justice's  court 
from  which  the  appeal  is  taken,  see  Pecos  & 
N.  T.  Ry.  Co.  v.  Canyon  Coal  Co.,  102  Tei. 
478.  119  S.  W.  294 ;  M.,  K.  &  T.  Ry.  Co.  v. 
Hughes,  44  Tex.  Civ.  App.  436,  98  S.  W.  415 ; 
Rose  T.  Chrlstinet,  77  Ark.  682.  92  S.  W.  866 ; 
Flanagan  y.  Reltemier,  26  Ind.  App.  243.  59 
N.  E.  389.  In  our  opinion,  since  the  Juris- 
diction of  a  Justice  of  the  peace  In  an  action 
to  recover  money  upon  contract  is  limited 
to  an  amount  not  In  excess  of  $300,  the  Juris- 
diction of  the  superior  court  on  appeal  from 
a  judgment  rendered  therein  is  likewise  lim- 
ited to  such  an  amount.  In  other  words, 
the  superior  court  by  virtue  of  the  appeal  ac- 
quires oMy  such  Jurisdiction  as  the  Justice 
of  the  peace  had. 

[2]  Conceding,  however,  as  claimed  by  ap- 
pellant, that  the  superior  court  erred  in  its 
rulings  and  erroneously  assumed  Jurisdic- 
tion to  try  and  render  judgment  upon  the 
cause  of  action  over  which  it  had  no  jurisdic- 
tion, nevertheless,  such  rulings  cannot  be  re- 
viewed by  this  court  on  appeal  from  the 
Judgment  rendered.  Cases  of  this  character 
originating  in  Justice's  courts  cannot  be 
brought  by  appeal  to  this  court.  Williams  v. 
Mecartuey.  69  Cal.  556,  11  Pac.  186 ;  Pool  v. 
Superior  Court.  2  Cal.  App.  533,  84  Pac.  53; 
Cox  V.  Southern  Pacific  Co.,  2  Cal.  App.  248, 
83  Pac.  290. 

We  agree  with  resptmdenfs  contention 
that  the  appeal  should  be  dismissed;  and  it 
is  so  ordered. 

We  concur:  OONRET.  P.  J.;  JAMES,  J. 


(31  Cal.  App.  705) 

NATIONAL  BANK  OF  BAKEBSFIFXD  v. 
WILLIAMS,  State  Superintendent 
of  Banks.    (Civ.  2042.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.  Oct  19,  1916.) 

1.  Banks  ano  Banking  €=>77(5)— Saix  bt 

SUPEBINTKNDENT     OF  BANKS— DBBD—IU' 

PLIED  Covenant. 

The  superintendent  of  banks  in  making  sale 
of  lands  of  a  bank  in  his  charge  having,  under 
Banking  Act  (St.  1009.  p.  115)  {  136,  only  such 
power  as  was  given  the  order  of  court,  whidi 
was  to  execute  a  deed  conveying  "all  the  riKbt, 
title  and  interest"  of  the  bank  m  the  property, 
the  covenant  ordinarily  implied  from  the  word 
"grant"  in  the  deed  must  be  deemed  limited  by 
the  subject-matter  of  the  conveyance,  and  so 
not  one  against  the  incumbrance  of  the  taxes 
for  the  year,  which  were  at  the  time  a  lien  on 
the  property;  bat  the  deed  is  to  be  construed 
as  a  conveyance  of  such  interest  as  the  bank 
had,  subject  to  defects  In  title,  lims,  or  in- 
cumbrances of  whatever  nature. 

[Kd.  Note.— For  other  cases,  see  Banks  and 
Banking.  Gent.  T)ig.  {  175;  Dec  Dig.  «=»77 

(5).] 


2.  Banks  and  Banking  «»77(5)— Sale  bt 
SuPEBiHTEN DENT— "Judicial  Sam." 
Sale  by  the  superintendent  of  baaks.  under 
Banking  Act,  {  136,  of  property  of  a  bank.  Is  a 
judicial  sale,  so  that  the  doctrine  of  caveat 
emptor  applies,  it  being  on  order  of  the  court 
on  his  petition,  and  the  provision  thereof  that 
he  execute  a  deed  to  the  party  who  had  made 
the  only  oEEer  being  a  sufficient  confirmation  of 
the  sale. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Bnnking,  Cent.  Dig.  |  175;  Dec.  Dip.  «=»77 
(5). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Judicial  Sale.] 

Appeal  from  Superior  Court.  Kem  County ; 
Howard  A.  Peairs.  Judge. 

Action  by  the  National  Bank  of  Bakers* 
field  against  W.  R.  Williams.  Superintendent 
of  Banks  of  the  State  of  CaUfornla.  Judg* 
ment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

C  L.  Clftflin.  of  Bakerafleld,  for  appellant 
Hiram  W.  Johnson,  Jr..  of  San  Francisco, 
and  A.  A.  De  Ligne,  of  Sacramento,  for  re- 
spondent 

SHAW,  J.  This  Is  an  appeal  by  plaintiff 
from  a  judgment  entered  in  favor  of  de^d- 
ant  np(m  the  court  snstalnlng  a  general  de* 
murrer  to  the  former'fl  amended  complaint, 
without  leave  to  amrad. 

Briefly  stated,  the  facts  so  &r  as  perti- 
nent are  as  follows:  At  the  times  in  qnes- 
tion  the  tnudnesa  and  assets  of  the  Eern  Val- 
1^  Bank,  a  cwporatlon  organized  for  the 
purpose  of  condnctlng  a  banking  •  buslnesB, 
were  In  charge  of  defendant  as  superlntoid- 
eut  of  banks,  and  in  process  of  liquidation. 

In  accordance  with  section  136  of  the  bank- 
ing act  of  1909  (Stata.  1909,  p.  116),  wbtdi 
provides  that  "the  superintendent  of  banks 
shall  collect  all  debts  due  and  claims  belong- 
ing to  it,  and  upon  the  order  of  the  superior 
court  may  sell  or  compound  all  bad  or  donbt- 
ful  debts,  and  on  like  or^  may  sell  all  real 
and  personal  property  of  such  bank  on  such 
terms  as  the  court  shall  direct"  defendant 
filed  a  petition  In  the  superior  court  praying 
for  an  order  of  court  empowering  and  direct- 
ing him  to  sell  certain  real  estate  therein 
descrU)ed  to  plaintiff  for  the  sum  of  931.000. 
After  due  notice,  the  petition  was  heard,  at 
which  time  the  court  called  for  other  bids, 
and,  none  being  received,  the  court  "ordered, 
adjudged,  and  decreed  tbat  the.  said  W.  R 
Williams,  superintendent  of  banks  of  the 
state  of  California,  and  trustee  of  the  Kem 
Valley  Bauk,  a  corporation  In  liquidation,  be 
and  be  is  hereby  authorized,  empowered,  and 
directed  to  accept  the  offer  of  said  the  Na- 
tional Bank  of  Bakersfield  to  sell  the  prop- 
erty hereinafter  described  for  the  sum  ot 
$31,000.  and  he  is  hereby  authorized,  em- 
powered and  directed  to  execute  unto  said 
the  National  Bank  of  Bakersfield  a  deed  con- 
veying to  said  the  National  Bknk  of  Bakers- 
field all  the  right  title,  and  interest  in  said 
Kem  Valley  Bank,  a  corporation  In  liqaida< 
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tion,  to  all  that  certain  real  pl:x}perty  com- 
monly known  as  tbe  banking  premises  of  said 
Kem  Valley  Bank  [followed  by  description 
of  property],  upon  the  payment  to  said  W. 
R.  WllUams  for  and  in  behalf  of  said  Kem 
Valley  Bank,  a  corporation  In  liquidation,  the 
sum  of  $31,000."  Pursuant  to  this  order  di- 
recting him  BO  to  do,  defendant  sold  anu  con- 
veyed to  the  plaintiff  all  the  right,  title,  and 
interest  of  the  Kem  Valley  Bank  to  said  real 
estate,  which  property  at  the  time  was  sub- 
ject to  state,  county,  and  municipal  taxes 
(not  then  due)  for  the  then  current  year,  the 
lien  for  which  had  attached  in  March  pre- 
ceding. No  reference  to  taxes  was  made  In 
the  deed  or  In  the  order  pursuant  to  which 
it  was  made,  and,  defendant  refusing  to  pay 
them,  plaintiff,  In  order  to  protect  the  prop- 
erty from  sale  on  account  of  delinquency, 
paid  the  same  and  brought  this  action  to  re- 
cover upon  implied  covenants  contained  In 
the  deed. 

[1]  It  Is  conceded  the  superintendent  of 
banks.  In  the  absence  of  such  order,  had  no 
power  to  make  the  sale  and  conveyance. 
Hence,  since  he  was  acting  as  an  instrument 
of  the  court,  the  duty  of  which  was  to  direct 
the  sale  upon  such  terms  as  it  might  specify, 
tbe  power  of  such  agent  must  be  measured  by 
the  terms  of  tbe  order  onder  which  he  acted. 
Looking  to  the  order,  it  appears  that  he  was 
directed  to  accept  the  offer  of  plaintiff  and 
aathorlzed  "to  execute  unto  said  the  National 
Bank  of  Bakersfield  a  deed  conveying  •  •  • 
all  the  right,  tiUe,  and  interest  In  said  Kem 
Valley  Bank  •  •  *  to  all  that  certain 
real  property,"  etc  The  deed  followed  the 
language  of  the  order ;  the  words  of  transfer 
used,  however,  being  "grant,  bargain,  and 
sell  all  the  right,  title,  and  Interest"  of  tbe 
Kem  Valley  Bank.  While  the  use  of  the 
word  "grant"  In  a  conveyance  implies  a  cove- 
nant against  incumbrances  made  or  suffered 
by  tbe  grantor  (section  1113,  Civ.  Code),  and 
while  taxes  for  the  fiscal  year,  which  were 
at  the  date  of  the  grant  a  lien  upon  the 
property,  are  embraced  therein  (iuerike  v. 
Heaton,"  151  CaL  109,  03  Pac  179,  82  Am. 
St.  Kep,  335),  nevertheless  the  covenant  im- 
plied from  the  use  of  the  term  "grant"  must 
be  deemed  limited  by  the  subject-matter  of 
the  conveyance.  The  order  of  court,  which  la 
the  measure  of  defendant's  power,  directed 
a  conveyance  only  of  such  right,  Utie,  and  in- 
terest as  the  grantor  had  In  the  property,  and 
the  deed  traoaferrlng  such  Interest  must  be 
construed  as  a  conveyance  of  such  interest 
subject  to  defects  In  title,  liens,  or  incum- 
brances of  vbaCsoever  nature.  Sweet  v. 
Brown,  12  Mete.  (Mass.)  175.  45  Am.  Dec. 
243. 

•'Whwe  a  deed  ^purports  to  convey  only  the 
right,  title,  and  mterest  of  tbe  grantor,  the 
scope  of  the  covenant  of  warranty  may  be 
limited  by  the  subject-matter  of  the  convey- 
ance."   2  Devhn  on  Deeds,  §  931. 

[2]  Moreover,  we  are  ot  the  opinion  tliat 
tbe  tranaactton  possesses  ttrery  etemrait  of  a, 


Judicial  sale,  to  which,  If  tme,  the  doctrine 
of  caveat  emptor  applies.  Webster  v.  Ha- 
worth,  8  CaL  21,  68  Am.  Dec  287;  Freeman 
on  Executions,  voL  3,  g  885;  17  Am.  &  Eng. 
Ency.  of  Law,  p.  1010. 

Appellant  claims  that,  conceding  tbe  sale 
and  conveyance  were  required  to  be  made 
upon  an  order  of  the  superior  court,  no  pro- 
vision Is  made  In  the  law  for  an  order  con- 
firming tbe  same,  and  hence  It  Is  lacking  in 
one  of  the  essential  elements  of  a  Judicial 
sale.  In  our  opinion,  there  is  no  merit  In 
this  contention.  It  Is  conceded  that  the  sale 
could  not  have  been  made  In  the  absence 
of  an  order  of  court.  As  appears  from  the 
record,  respondent  presented  a  [)etitlon  show- 
ing that  he  had  rec^ved  an  offer  for  the 
property;  whereupon  notice  was  given  of  the 
hearing  of  the  petition,  and  at  the  hearing 
thereof  the  (xturt  Itself  called  for  bids  there- 
on, and,  none  being  received,  directed  that 
tbe  sale  he  made  to  plaintiff,  and  directed 
defendant,  upon  the  payment  of  the  purchase 
price,  to  execute  a  deed  conveying  the  gran- 
tor's right,  title,  and  interest  therein  to 
plaintiff.  The  order  itself  constituted  a  con- 
firmation of  the  sale  thus  directed  to  be 
made,  and  there  remained  nothing  to  confirm. 
In  Freeman  on  Void  Judicial  Sales,  }  1,  it  is 
said: 

"The  trae  test  is  that  it  [tbe  sale]  must  be 
one  which  is,  in  contemplation  of  law,  made 
by  the  court,  and  there  may  be  circumstancea 
when  auch  is  the  case,  though  there  is  no  pre- 
existing order  directing  or  autborizini;  the  sale, 
as  where  the  property  is  in  tbe  bands  of  a  re- 
ceiver appointed  by  the  court  and  given  power 
by  law  to  make  sales  thereof,  or  of  an  executor 
upon  whom  a  power  of  sale  Is  ctmferred  by  the 
will,  if  the  sale  must  be  reported  to,  and  con- 
firmed by  the  court." 

A  "Judicial  sale**  is  defined  in  the  Ameri- 
can &  English  Encyclopedia  of  Law,  vol.  17, 
p.  953,  as  follows; 

"A  judicial  sale  is  a  Bale  made  under  the 
process  of  a  court  having  competent  authority 
to  order  it,  by  an  officer  duty  appointed  and 
commissioned  to  sell,  which  sale,  as  a  general 
rule,  becomes  absolute  only  upon  confirmation 
by  the  court." 

Here  the  sale  was  made  by  the  court 
through  an  officer  by  law  designated  In  stieb 
cases  to  make  the  conveyance  of  the  property 
when  BO  ordered  by  the  court  and  opon  the 
terms  iSpedfied  therein.  It  was  made  under 
a  procedure  authorized  by  law,  and  in  sub- 
stance is  the  same  as  that  adopted  In  effect- 
ing sales  ot  property  by  receivers  of  nation- 
al banks  as  provided  by  section  52S4,  Revised 
Statutes  of  the  United  States  (U.  S.  Comp. 
St.  1913,  S  9821)  which  transactions  are  held 
to  constitute  Judicial  sales.  Thus  In  Scha- 
berg's  Estate  v.  McDonald,  60  Neb.  493.  8:^ 
N.  W.  787,  It  is  said: 

"A  sale  made  by  a  receiver  of  a  national  bank 
under  an  order  of  a  court  of  competent  juria- 
dicti<Mt  Is  a  judicial  sale." 

And  in  Re  Third  National  Bank  (D.  a)  4 
Fed.  775,  It  Is  said: 

"A  sale  by  a  receiver  of  the  property  of  a 
national  bank,  under  an  order  of  court,  in  so- 
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cordance  with  tlw  provMons  of  section  5234 
of  tbe  Berised  Statutes,  constitutes  a  Judicial 
■ale.'* 

The  Jndgmait  Is  affirmed. 

We  concur:   CONRBY,  P.  J. ;  JAMBS,  J. 


(81  Cal.  App.  72T) 

PEASE  T.  FITZGERALD  et  ah    <Civ.  1921.) 

(District  Court  of  Appeal.  First  District,  Cali- 
fornia. Oct  25.  1916.  Rehearing  Denied 
by  Supreme  Court  Dec.  21,  1916.) 

1.  Pledges  ®=338— AsaiONUBnT. 

A  pledgee  of  commercial  paper  maj  assign 
it,  and  the  assignee  holds  it  in  the  same  capacity 
as  the  original  pledgee,  and  may  sue  to  collect 
it  when  due. 

[Ed.  Note.—For  other  cases,  see  Pledgea, 
Gent.  Dig.  U  97-102;  Dec.  Dig.  «=»38.] 

2.  PRINCIFAI.  AND  AOKNT  <S=>150— RKFBESEN- 
TATIONS  OF  AOENl^WaiTnCN  CONTHACT. 

One  making  a  pnrchaae  may  not  rely  on 
the  oral  statements  of  the  seller's  agent:  the 
contract  providing  it  was  based  on  tbe  seller's 
printed  statements,  snd  that  no  representationB 
of  agents  not  in  accord  therewith  should  bind  it. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  11  683-587;  Dec.  Dig. 
«s>156.] 

Appeal  from  Superior  Court,  City  and 
County  of  Sa&  Francisco;  Franklin  A.  Grif- 
fin, Judge. 

Action  by  Charles  J.  Pease  against  J.  F. 
Fitzgerald  and  others.  From  an  adverse 
judgment,  the  named  defendant  appeals.  Af- 
firmed. 

Brittan  &  Ralsh  and  W,  E.  Daviea,  all  of 
MarysTllle,  for  appellant  Robert  R.  Moody 
and  Edwin  L.  Forster,  both  of  San  Francisco, 
for  respondent  Pease.  Franklin  T.  Poore,  of 
San  Frandsco,  for  respondent  Withoft 

RICHARDS,  J.  This  is  an  appeal  from  a 
judgment  In  favor  of  plaintiff  In  an  action 
brought  to  recover  the  sum  of  $1,000  and  In- 
terest alleged  to  be  due  upon  the  promissory 
note  of  the  defendant  J.  F.  Fitzgerald,  and 
from  an  order  denying  said  defendant's  mo- 
UoQ  for  a  new  trial. 

The  facts  out  of  which  the  action  arose 
were  these:  On  the  8th  day  of  February, 
1912,  the  defendant  3.  F.  Fitzgerald  executed 
and  delivered  to  tbe  California  Mall  Order 
House,  a  corporation,  a  promissory  note  for 
the  sum  of  $1,000  as  tbe  purchase  price  of 
1,000  shares  of  Its  capital  sto<A,  for  which 
he  subscribed  on  that  day.  The  transaction 
was  conducted  on  behalf  of  the  cor^ratlon 
by  one  Hugh  Wyncoop  as  its  agent '.who  is 
alleged  by  the  said  defendant  Flt2{^rald  to 
have  made  to  hUn  certain  false  and  fraudu- 
1^  representations  as'  to  the  assets  and 
solvency  of  the  corporation.  The  said  de- 
fendant, however,  at  the  time  ot  making  his 
said  subscription,  signed  a  memorandum  at- 
tached thereto  to  the  effect  that  his  sub- 
scription was  based  upon  the  printed  lit- 
erature and  printed  statements  of  the  cor- 


'  po  rati  on,  and  that  no  representations  mads 
by  Its  agents  not  in  accordance  therewith 
should  be  binding  upon  the  corporation.  On 
April  20,  1912,  the  California  Mail  Order 
House  executed  and  delivered  to  the  Amer- 
ican National  Bank  of  San  Francisco  ita 
promissory  note  for  the  sum  of  ¥2,50O,  and  at 
the  same  time  assigned  and  delivered  to  the 
said  bank  as  security  for  the  same  the  prom- 
issory note  of  the  defendant  Fitzgerald.  On 
April  30,  1912,  the  California  Mall  Order 
House  paid  to  the  bank  $1,435.82  on  account 
of  Its  note,  but  no  further  sum.  and  on  May 
11,  1912,  the  bank  Indorsed  and  delivered  to 
the  plaintiff  and  respondent  In  this  action  the 
Fitzgerald  note.  On  May  24,  1912,  the  Cali- 
fornia Mall  Order  House  was  adjudged  a 
bankrupt,  and  onie  T.  W.  Withoft  was  ap- 
pointed trustee.  On  October  30^  1012,  the 
present  suit  was  brought 

In  his  answer  the  defendant  Fitzgerald  set 
forth  several  defenses,  chiefly  relying,  how- 
ever, both  In  his  pleading  and  at  the  trial, 
upon  the  defense  that  the  note  had  been  pro- 
cured throu^  the  false  and  fraudulent  rep- 
resentations made  by  said  Wyncoop  at  the 
time  of  his  stock  subscription,  upon  the  dis- 
covery of  which  he  had  taken  steps  to  re- 
scind the  transaction.  Upon  the  trial  he  was 
permitted  to  testis  fully  as  to  these  mat- 
ters. The  court  gave  Judgment  In  plaintiffs 
favor,  and  from  such  judgment,  and  the  or- 
der denying  a  new  trial,  the  defendant  Fitz- 
gerald prosecutes  this  appeal. 

[1)  The  flrst  point  urged  by  the  appellant 
is  that  the  assignment  and  transfer  of  his 
promissory  note  by  Its  pledgee,  American  Na- 
tional Bank,  to  the  plaintiff,  was  illegal  and 
void,  for  the  alleged  reason  that  a  pledgee  of 
commercial  paper  has  no  right  to  sell  the* 
same,  but  must  collect  the  amount  due  there- 
on at  maturity,  and  apply  the  proceeds  to 
the  payment  of  the  principal  debt  What- 
ever may  be  the  rule  In  other  Jurisdictions 
from  which  tlie  appellant  draws  for  author- 
ity supporting  his  contention,  the  rule  is  .welt 
settled  in  this  state  that  a  pledgee  of  com- 
mercial paper  may  assign  and  deliver  the 
same,  and  in  the  event  of  such  transfer  the 
assignee  holds  the  same  In  the  same  capac- 
ity as  the  original  pledgee,  and  may  bring 
suit  to  collect  the  collateral  note  when  due. 
Cusfaing  V.  Building  Ass'n,  165  Cal.  731,  134 
Fac.  324:  Brittan  v.  Oakland  Bank  of  Sav- 
Ings,  124  Cal.  282,  67  Paa  84,  71  Am.  St  Repi 
58;  Williams  t.  Ashe,  111  CaL  180,  43  Paa 
595 ;  Dewey  v.  Bowman,  8  CaL  145. 

The  appellant  In  his  closing  brief  her^ 
practically  admits  that  this  Is  Qie  settled  rule 
In  this  state,  but  urges  that  In  the  event  of 
such  transfer  the  assignee  takes  the  note 
subject  to  all  of  the  defenses  which  tbe  mak- 
er might  have  urged  against  the  original 
payee.  It  is  not  necessary,  howevw,  to  dis- 
cuss or  decide  this  pt^nt,  for  the  record  dis- 
closes that  the  appellant  was  permitted  upon 
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the  trial  of  the  cause  to  fully  present  bis  de- 
fenses to  the  note,  and  that  the  murt  found 
that  neither  of  the  two  ctiief  defenses  to 
the  payment  of  the  obligation  was  sufiBcieot- 
ly  made  out  We  think  the  evidence  8u£Br 
dently  sustains  the  finding  of  the  court  In 
that  regard. 

[1]  The  defendant  was  not  entitled  to  re- 
ly on  the  oral  statements  of  the  agent,  Wyn- 
coop,  In  the  t&ce  of  bis  own  express  written 
agreement  that  only  the  printed  statements 
of  the  corporation  were  to  be  regarded  In 
■"W^^ng  subscriptions  to  its  stock.  The  ^ort 
of  the  appelant  to  rescind  his  agreement 
after  his  discovery  that  Wyncoop's  state- 
ments were  false  was  dearly  not  saffldently 
carried  into  effet^  to  .work  a  resdsslon  of 
his  agreement  or  furnish  a  defense  to  the 
payment  of  his  note. 

We  discover  no  error  In  the  record  before 

OS. 

Judgment  and  order  affirmed. 

We  concur:   LBNNOM,  P.  J.;  EEBBI- 

OAN,  J. 


<n  Gal.  App.  7») 

VRAONIZAN  V.  SAYINOS  UNION  BANK  ft 

TBUST  CO.    (Oiv.  1924.) 

OMatrict  Court  of  AM>eal,  BHrsC  District.  Cali- 
fornia. Oct.  19.  1916.  Bebearing  Denied 
by  Supreme  Court  Dee.  18.  1910.) 

1.  Abatement  ano  Bbvival  ®=>52  —  Chab- 
Acm  OF  Acrnow— ToBT  and  Contbaot. 

Though,  if  ao  action  arises  out  of  tort  alone, 
it  abates  with  the  death  of  the  wrongdoer,  yet, 
if  virtaallT  founded  upon  contract,  tfaoagh 
nominally  In  tort.  It  sorriTes  against  tbe  twt- 
feasor's  legal  repreBestatives. 

[Ed.  Note.— For  other  eases,  see  Abatement 
and  Bevival.  Cent  Dig.  H  248-254;  Dec  Dig. 
«s>62.] 

2.  Abateiocnt  and  Revival  «=>55(8)— Ghab- 
acteb  of  actiom— tobt  and  oontsact. 

Where  a  wife  sued  for  divorce,  alleging 
good  cause,  and  was  therefore  entitled  under 
Civ.  Code,  I  14fl,  subaec.  2,  to  one-half  of  the 
commnnity  property  at  least,  but  settled  with 
the  husband  for  less  than  that  amount  on  his 
false  and  fraudulent  representatiooa  that  he 
had  a  lesser  amount  of  properir  than  he  did 
have,  ber  action  for  the  fraud  did  not  al>ate  on 
his  death,  bat  ibe  could  recover  from  the  ex- 
ecutor. 

[E3d.  Note. — For  other  cases,  see  Abatement 
and  Bevival,  Cent.  Dig.  SS  257,  258,  274-276; 
Dee.  Dig.  «=>&5<S).] 

3.  DivoBCE  ®=>171— JnDoumfT— CoNOLunvB- 

NE88~RE8  JUDltiXTA— MaTTEBS  CONOLTJDBD. 
In  such  case,  the  division  of  property  in 
the  divorce  case  having  been  reached  by  stipu- 
lation, the  decree  of  mvorce  was  not  res  judi- 
cata of  the  wife's  rights  in  the  property. 

[Ed.  Note.— For  other  eases,  see  ^vorce, 
Cent  Dig.  ||  654-S58;  Dec.  Dig.  «s>17l.] 

4.  EXECUTOBS  AND  ADlOniSTBATOBS  4=»443(3) 

—Actions— Px.EADiHO—8ufTioiBNCT. 
Au  allegation  in  an  action  against  an  execu- 
tor that  lettera  testamentary  were  duly  issued 
to  the  executor,  who  then  duly  qualified  and 
acted  as  such,  la  not  objectionable  as  a  mere 
«<mclu0ion  of  law.  in  the  absence  of  special  de- 
murrer, espedally  where  admitted  in  the  an- 


swer, thus  rendering  allega  tion  of  more  specific 
facts  UDnesesaary. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Adminstrators.  Gent  Dig.  H  1800,  1842- 
1845;  Dec.  Dig.  ^»443(3).] 

4}.  Fbaud  «=>9— False  RBPBEsUfitA-tiONS— 
Necessitt  op  Communication. 
■V\Tiere,  in  an  action  (or  divorce,  a  husband 
took  false  oath  that  he  had  only  a  certain 
amount  of  property,  and  further  urged  his  wife 
through  his  son  to  make  a  settlement,  the 
representations  as  to  the  amount  of  property, 
though  not  actually  made  and  addressed  to  the 
wife,  were  yet  snffident  basis  for  an  action  for 
deceit 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
IMig.  i  8;  Dec.  Dig.  «=»9.1 

Appeal  from  Superiw  Court,  City  and 
County  of  San  Francisco;  Marcel  B.  Cerf, 
Judge. 

Suit  by  Angnsta  Vragnlzan  against  the  Sav< 
Ings  Union  Bank  &  Trust  Company,  as  execu- 
tor of  om  Vragnlsan,  deceased.  Judgment 
for  plaintiff,  and  defoidant  appeals.  Affirm- 
ed. 

FlllsbiiTy,  Uadlsm  ft  Sntro  and  Felix  T. 
Smith,  all  of  San  Frandsco,  for  appellant 
Arthur  H.  Barendt,  of  San  Frandsco,  for  re- 
spondent 

KERRIGAN,  J.  Tlila  Is  an  action  based  on 
a  dalm  presented  against  the  estate  of  the 
decedent  foe  approximately  $6,000,  of  which 
sum  the  plaintiff  alleges  she  was  d^auded 
In  a  settlement  of  property  rights  had  be- 
tween herself  and  the  decedent  during  the 
pendency  of  a  suit  for  divorce  In  which  they 
were  the  parties.  Plaintiff  obtained  Judg- 
ment and  the  defendant  appeals. 

After  the  plaintiff  and  the  decedent  had 
been  married  and  living  together  as  husband 
and  wife  for  a  period  of  about  SO  years  the 
decedent  on  September  11, 1908,  culminated  a 
long  course  of  cruel  treatment  of  the  plaintiff 
by  threatening  to  kill  her  and  by  driving  ber 
and  their  children  from  bom&  The  next  day. 
in  antidpation  of  a  divorce  proceeding  being 
brought  against  him  by  his  wife,  he  withdrew 
from  two  savings  banks,  where  be  had  on  de- 
posit C(»mnunlty  funds  to  the  amount  ot  $10,- 
100,  the  sum  of  f6,000,  and  placed  the  same 
in. a  safe  dq>oslt  box  wtaidi  be  rented  that 
day.  A  few  days  thereafter  the  plaintiff 
commenced  an  action  against  decedent  for  dlr 
vorce  on  ttie  groond  of  ttctrane  cmelty.  In 
a  counter  affidavit  upon  a  motion  for  counsel 
fees,  costs,  and  allmcmy,  as  wdl  as  In  bis  vert- 
fled  answer  to  the  plaintiff's  complaint  and 
by  testimony  In  open  court,  the  decedent  rep- 
resented that  the  only  money  he  had  was  the 
$4,100  remaining  on  deposit  In  the  said  sav- 
ings banks.  He  also  represented  in  his  affi- 
davit, answer,  and  oral  testimony  that  a  part- 
nership In  which  he  had  been  theretofore  in- 
terested had  been  dissolved,  and  that  he  was 
no  longer  Interested  in  that  budness,  whereas 
it  was  admitted  at  the  trial  of  the  present  ac- 
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tlon  tliat  Huch  represcDtatloDs  were  untrue, 
and  that  In  fact  his  partnership  in  such  busi- 
'  ness  continued  to  the  time  of  his  death,  and 
It  was  also  stipulated  by  the  parties  to  this 
action  that  during  all  the  time  between  the 
commencement  of  said  proceeding  In  divorce 
and  ills  decease  he  was  In  receipt  from  the 
partnership  of  a  net  Income  of  $40  per  month. 
On  the  12th  day  of  April,  1909,  the  plaintiff, 
believing  these  representations  of  the  deced- 
ent, entered  into  an  agreement  of  settlement 
of  their  property  rights  with  him,  under  the 
terms  of  which  they  divided  equally  all  the 
money  which  he  had  on  deposit  at  the  time  in 
the  savings  banks  above  mentioned,  viz.  $4,- 
100.  At  about  three  mmiths  after  the  malting 
of  this  contract  the  decedent  redeposlted  the 
$6,000  wltti  an  addititmal  $800  in  the  banks 
from  which  the  $6,000  had  been  withdrawn. 
The  decedent  by  the  terms  of  his  will  left  $5 
to  eacii  of  his  two  children.  He  wui  of  a  se- 
cretive nature,  and  consequently  the  plaintiff 
knew  little  concerning  his  business  affairs. 
Plaintiff  herself  Is  unable  to  read  or  write  the 
English  language,  and  tot  years  has  suffered 
from  an  Incnrable  deafness.  In  her  com- 
plaint, among  other  things,  she  alleges  that 
she  was  Induced  to  enter  into  the  agreement 
of  settlement  by  the  fraudulent  mlsrepresen- 
tatlons  of  the  decedent ;  that  ^she  did  not 
learn  the  falsity  of  his  representations  until 
shortly  after  his  death ;  that  If  she  had 
known  the  facts  with  reference  to  the  proper- 
ty owned  by  the  decedent  at  the  time  of  the 
agreement  she  would  not  have  accepted  the 
property  delivered  to  her  In  settlement  of  her 
property  rights.  In  her  prayer  she  asks  judg- 
ment for  one-half  of  the  value  of  the  property 
concealed  from  her  by  decedent. 

[1]  In  support  of  the  appeal  the  defendant 
claims  that  this  is  an  action  based  on  fraud 
and  deceit,  and  that  therefore  It  abated  with 
the  death  of  the  decedent  It  is  sometimes 
said  that  at  common  law  all  causes  of  action 
ex  contcactn  survive,  whereas  all  those  based 
on  tort  die  with  the  person.  But  nether  of 
these  statements  is  strictly  accurate.  As  to 
tbe  former,  for  example,  a  breach  of  promise 
of marrif^Isanacttonarisii^  ex  contractu; 
yet  It  does  not  survive.  Nor  do  all  actions 
in  tort  die  with  the  person.  The  true  test  la 
not  so  much  the  form  of  the  action  as  the  na- 
ture of  the  cause  of  action.  When  the  action 
arises  out  of  a  tart,  unconnected  with  con- 
tract, and  which  affects  the  person  only,  and 
not  ttie  estate — such  as  assault  and  battery, 
false  imprisonment,  malicious  prosecution, 
personal  injuries — the  action  is  purely  per- 
sonal, and  abates  with  the  death  of  the 
wrongdoer.  But  when  the  action  Is  virtually 
founded  upon  contract,  though  nominally  In 
tort.  It  survives  against  the  tort-feasor's  legal 
representatives.  1  Cyc.  60;  1  C.  J.  340,  3C2 ;  1 
R.  0.  L.  22 ;  Lee  v.  Hill,  87  V  a.  49T,  12  S.  E. 
1062,  24  Am.  St.  Rep.  666;  Payne's  Appeal, 
eto,  66  Oonn.  8d7,  82AaM3,88UB.A.418, 


48  Am.  St.  Rep.  215.  And  in  the  ease  of  a 
tort  resulting  in  the  wrongful  acquisition  of 
personal  property,  the  law  Imposing  on  the 
wrongdoer  the  duty  of  returning  that  prop- 
erty to  the  owner,  the  obligation  at  common 
Jaw  might  be  treated  as  quasi  contractual, 
and  the  neglect  to  perform  It  a  breach  of  such 
contract.  In  which  case  the  damage  resulting 
from  the  tort  is  substantially  the  value  of  the 
property,  and  the  damage  resulting  from  the 
breach  of  contract  is  measured  substantially 
in  the  same  way.  Similarly,  in  determining 
the  question  of  survival  at  common  law  the 
substantial  cause  of  action  might  properly  be 
treated  as  founded  In  contract  1  R.  O.  L.  24. 

[2]  In  the  present  case,  it  appearing  from 
the  allegations  of  the  complaint  that  the 
plaintiff  was  entitled  to  a  divorce  from  the 
I  decedent  on  the  ground  of  extreme  cruelly, 
I  she  was  entitled  at  the  very  least  to  one-half 
the  community  proper^  (Civil  Code,  S  146: 
,  Gorman  v.  Gorman,  134  Oal.  878,  66  Pa&  313) ; 
I  and  she  settled  with  ber  husband  apparently 
on  the  theory,  that  she  was  receiving  one-half 
of  the  community  personal  property,  and  that 
I  the  agreement  of  settlement  recognized  this 
I  right   Later,  and  after  his  death,  on  dls- 
I  covering  that  she  had  been  deceived  as  to 
the  amount  of  money  decedent  had  on  hand 
I  at  the  time  of  the  settlement,  she  promptly 
I  commenced  this  action  to  recover  one-half  of 
I  the  property  which  decedent  bad  thus  conceal- 
'  ed  from  ber.   Such  an  action  Is  not  purely  a 
j  personal  action  for  tort  It  may  be  treated 
I  under  the  authorities  as  founded  upon  con- 
I  tract ;  and  certainly  It  Is  In  the  nature  of  an 
action  for  the  recovery  of  an  Interest  In  prop- 
erty.  If  one  believes  a  f&lse  statement  c£ 
another,  and  such  false  statement  is  the  di- 
rect means  of  obtaining  the  property  of  such 
person,  there  Is  a  legal  injury  to  the  rights 
of  property,  and  the  owner  has  an  action  for 
the  property  or  Its  value  based  on  the  fraud, 
and  also  In  some  jurisdictions  on  the  Implied 
contract  to  return  the  property  or  the  pro- 
ceeds thereof,  which  legally  or  equitably  be- 
long to  the  original  owner.    In  the  case  at 
bar  the  plaintiff  at  the  time  of  settlement 
was  entitled  to  at  least  one-half  of  the  com- 
munity property,  and  if  the  divorce  proceed- 
ing bad  Included  an  adjudication  of  pr<^ 
erty  rights  the  court  could  not  have  awarded 
her  less  (Gorman  v.  Goniian,  supra,)  but,  be- 
lieving a  false  statmnent  cX  the  decedent  as  to 
how  mudi  community  prt^wrty  there  was, 
and  receiving  by  agreement  with  her  bnsband 
one-half  thereof,  she  took  less  than  she  would 
bave  been  entitled  to  receive  under  an  adjudi- 
cation by  the  court  Accordingly  It  would 
appear  that  she  has  been  Injured  In  a  right 
of  property,  and  has  an  action  to  recover  the 
amount  of  which  she  was  defrauded. 

In  Henderson  v.  HenshaU,  64  Fed.  320,  4  C. 
C.  A.  357,  the  facts  constituted  an  action  for 
damages  for  false  representations  concerning 
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real  property,  and  to  the  contention  that  the 
cause  of  action  did  not  survive  the  death  ot 
the  plaintiff  the  court  said: 

"There  may  be  some  Question  as  to  the  Bur- 
vival  of  a  thing  in  action  arisins  out  of  a  per- 
sonal injury,  but  the  thioK  in  action  in  this  case 
arises  oat  of  the  violation  of  a  right  of  proper^, 
which,  by  the  express  language  of  section  954 
of  the  Civil  Code  [of  California],  passes  to  the 
personal  representatives  of  the  deeeaseo,  for 
that  section  provides  that  "a  thing  in  action, 
arising  oat  of  a  violation  of  a  right  of  proper- 
ty, or  out  of  an  obligation,"  and  '  may  be  trans- 
ferred by  the  owner/*  Upon  his  death  it  pass- 
es to  his  personal  representatives. 

And  It  necessarily  follows  that,  If  the 
thing  In  action  would  pass  to  the  legal  rep- 
resentatives of  plaintiff  on  her  death.  It 
would  survive  the  death  of  the  defendant 
The  court  further  said: 

"The  wrong  which  is  the  subject  of  the  ac- 
tion was  not  merely  a  personal  injury  inflict- 
ed upon  the  decedent,  and  the  damages  claimed 
the  measure  of  her  bodiiy  or  mental  suffering, 
but  the  wrong  was  to  the  estate  of  the  orig- 
inal plaintiff,  whereby  it  became  diminished  in 
value." 

Here  the  court  quotes  from  Pomeroy's 
Bcmedles  and  Remedial  Rights,  |  147,  as 

follows: 

"It  is  now  the  general  American  doctrine  that 
all  causes  of  action  arising  from  torts  to 
proper^,  real  or  personal — injuries  to  the  ea- 
tete  by  which  its  value  is  diminished — do  sur- 
vive and  go  to  the  administrator  or  executor 
aa  assets  ui  his  hands." 

In  the  case  of  Fox  v.  Hale  &  Norcross  S. 
M.  Co.,  108  Cal.  478.  41  Pac  328,  the  de- 
fendants were  charged  with  a  conspiracy  to 
defraud  a  mining  company  In  which  the 
plaintiff  was  a  stockholder,  and  one  of  the  de- 
f^dants  died  after  Judgment  against  him, 
but  before  the  entry  thereof ;  and  on  the  sub- 
ject of  the  abatement  of  tbe  action  with 
tbe  death  of  that  defendant  the  court  said: 

"The  right  of  the  plaintiff  to  'maintain'  the 
action  against  the  executors  of  Hobart  is  fully 
recognized  by  section  1584  of  the  Code  of 
CSvil  Procedure.  See,  also,  Coleman  v.  Wood- 
worth,  28  CoL  567.  It  falls  within  the  rule 
given  by  Lord  Mansfield  in  Hambly  v.  Troutt, 
Cowp.  371:  'Where  the  property  is  acquired 
wbi<ui  benefits  the  testator,  there  an  action  for 
the  valoe  of  the  property  shall  survive  against 
the  executor.' " 

See,  also,  Shlels  v.  Nathan,  12  CaL  App. 
604,  108  Pac.  34,  which  Is  a  case  very  sim- 
ilar In  Its  facts  to  this  case,  except  that  there 
the  contract  of  settlement  Itself  expressly 
provided  that  the  plaintiff  should  receive 
one-half  of  the  community  property,  which 
provision  of  tbe  contract  having  been  brok- 
en, it  was  held  that  an  action  for  damages 
for  the  breach  would  He. 

13]  Passing  to  the  next  question,  it  must 
be  beld,  we  think,  that  the  decree  in  the  suit 
for  divorce  of  Vragnlzan  v.  Vragnizan  is  not 
a  bar  to  this  action.  The  pleadings  In  that 
case  placed  in  issue  tbe  question  of  the  prop- 
erty rights  of  the  parties,  but  thereafter  the 
plaintiff  and  defendant,  as  the  Code  permit- 
ted tbem,  withdrew  that  question  from  the 
ccMudderatlon  of  tbe  court,  and  prior  to  the 


entry  of  the  decree  made  the  ^greMne^it  upon 
which  this  action  Is  founded.  The  plaintiff 
therefore  is  not  estopped  by  the  decree  in  the 
divorce  proceeding  fjcom  maintaining  this  ac- 
tion. That  decree  is  final,  It  is  true,  as  to  ev- 
ery point  which  either  expressly  or  by  impli- 
cation was  in  issue  and  the  decision  of  which 
la  essential  to  support  the  Judgment ;  but  the 
decree  In  this  Instance  dealt  only  with  the 
status  of  tbe  parties ;  and  certainly  no  deci- 
sion with  respect  to  their  property  rights  was 
essential  to  sustain  such  a  decree.  1  Free- 
man on  Judgments,  465, 468 ;  Senter  v.  Senter, 
70  Cal.  619,  625. 11  Pac.  782 ;  Coats  v.  Coats, 
160  Cal.  671,  679,  118  Pac.  441,  36  L.  B.  A. 
(N.  S.)  S44 :  Tabler  v.  PeverlU,  4  Cal.  App. 
671,  679,  88  Pac.  994  ;  In  re  Burdlck,  112 
Cal.  387.  397,  44  Pac.  734. 

[4]  Defendant  complains  that  tbe  allega- 
tion In  the  complaint  that  on  the  Stb  day  of 
June,  1918,  letters  testamentary  were  duly 
and  regularly  Issued  to  the  defendant  exec- 
utor, who  bos  ever  since  and  now  is  the  duly 
qualified  and  acting  executor  of  the  will  in 
the  estate  of  said  Vragplzan.  deceased,  is  a 
mere  conclusion  of  law,  and  tliat  the  com- 
plaint therefore  must  be  held  insufficient. 
We  think  this  allegation  of  the  official  capac- 
ity of  the  defendant  sufficient  in  the  absence 
of  a  special  demurrer.  Moreover,  tbe  alle- 
gation Is  admitted  in  tbe  answer,  which  Is 
In  effect  a  stipulation  of  the  fact;  and  this 
rendered  tbe  allegation  of  more  specific  facts 
unnecessary.  CoUlns  v.  O'Laverty,  130  Cal. 
31,  68  Pac.  327.  See,  also,  S.  F.,  etc..  Land 
Co.  V.  Hartung.  138  Cal.  223,  71  Pac.  337. 

[G]  Defendant  also  contends  that  tbe  com- 
plaint falls  to  show  that  tbe  representations 
upon  which  the  plaintiff  relies  were  address- 
ed to  her,  and  therefore  It  Is  argued  that 
they  cannot  be  the  basis  of  an  action  for 
deceit.  In  the  main  tbe  complaint  depends 
upon  statements  made  by  tbe  decedent,  as 
before  stated,  in  his  oral  testimony  and  in 
bis  affidavit  and  verified  answer,  and  there* 
fore  were  not  made  directly  to  her;  but  It 
Is  reasonable  to  assume  that  they  were  made 
with  tbe  intention  of  deceiving  her,  and  she, 
believing  these  representations,  was  Induced 
thereby  to  make  a  settlement  with  tbe  de* 
cedent  for  less  than  she  otherwise  would  have 
accepted,  and  certainly  for  less  than  she  was 
entitled  to;  the  proi>erty  being  community 
property,  and  tbe  decedent  having  treated 
ber  with  extreme  cruelty.  Under  these  cir- 
cumstances how  can  It  be  saccessfolly  as- 
serted that  the  representaticna  upon  whidi 
she  acted  were  not  addressed  to  her?  How- 
ever this  may  be,  it  is  alleged  in  the  com* 
plaint  In  so  many  words: 

"That  said  decedent  repeatedly  communicat- 
ed with  plaintiff  through  their  son,  and  urged 
her  to  make  a  settlement  of  tbeir  property  rights, 
and  stated  that  he  had  no  other  money  save 
and  except  the  sum  of  $4,100  In  the  two  sav^ 
tngs  banks,  and  that  if  plaintiff  would  agree  to 
make  a  settlement  of  their  property  rights,  he 
would  give  her  one-haU  of  said  money,^*  etc. 
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It  Is  further  argued  that,  so  far  as  the 
plaintiff  depends  upon  affidavits  and  state- 
ments wade  by  the  decedent  In  court,  they 
are  privileged,  and  cannot  be  made  the 
foundation  of  an  action  of  deceit,  and  that 
it  is  not  alleged  in  the  complaint  that  dece- 
dent, by  his  representations  In  the  former 
action,  intended  to  induce  any  action  on  the 
part  of  the  plaintiff.  It  1b  further  oontended 
that  nowhere  is  it  alleged  In  the  complaint 
that  the  testator  had  any  reason  to  believe 
that  the  representations  made  by  him  were 
false.  We  think  these  and  other  points  made 
by  the  defendant  cannot  be  seriously  urged, 
and  it  is  not  necessary  to  speciScaUy  dis- 
cuss them. 

For  the  reasoas  heretofore  statedt  the  Judg- 
ment la  affirmed. 

We  concur:  LEOWON,  P.  J.;  BICH- 
ARDS,  J. 

(40  Nev.  163) 

STATE  ex  r«L  FRETBSLEBEN.  Aastro-Hnn* 
garian  Consul,  v.  NINTH  JUDICIAL 
DIST.  COURT  OF  NEVADA  IN  AND 
FOR  WHITE  PINE  OOUNTX  et  aL  (No. 
2241.) 

(Supreme  Ck>art  of  Nevada.    Dee.  IS.  1910.) 

1.  fil&HDAMUS  «S»4(4)— BSICBDT  BT  ArPUXr- 

Refusing  Kehoval,  or  Adiunisteatob. 
Wliere  a  petition  was  presented  in  the  dis- 
trict court  for  removal  of  an  administrator, 
setting  up  his  alleged  wrongful  acts,  and,  after 
bearing  both  petitioner  and  re^ndent,  decisifm 
was  rendered  dismissinK  the  petition,  such  ac- 
tion was  not  reviewable  by  mandamus,  since 
the  court  exercised  jurisdictitm  and  discretion 
in  hearing  and  deciding  the  case  and  petitioner 
bad  a  plain,  speedy,  and  adequate  remedy  at 
law  by  appeal  from  such  decision  onder  Rev. 
Laws,  9  6112,  providing  for  appeal  from  de- 
cisions in  probate  matters. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  fiS  11,  16 ;  Dec.  Dig.  «=»4(4).j 

2.  MAHDAJtlUS  «S328— FONCTIOIV  Or  WBTT. 

Mandamus  will  lie  to  compel  a  certain  pre- 
scribed datv  to  be  assumed  by  a  tribunal,  board, 
or  officer,  but  will  cot  operate  beyond  a  point 
where  that  tribunal,  board,  or  omcer  has  the 
right  to  exercise  discretion. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  S  64 :  Dec.  Dig.  «s>28.J 

8.  MANDAinns  9=94(1),  26— Scope  —  Beieedt 

BT  Writ  of  Ebbob. 
Writ  of  mandamus  will  not  assume  the  fun<v 
tion  of  a  writ  of  error,  nor  will  it  serve  to  re- 
quire an  inferior  tribunal  to  act  in  any  partic- 
ular manner  or  to  enter  any  particular  Judg- 
ment or  order. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  M  9,  11.  17-19.  62;  Dec  Dig.  ^ 
4a).  26.] 

OrlglDal  proceeding  in  mandamus  by  the 
State,  on  the  relation  of  F.  Freyesleben, 
Aostro-Hungarlan  Consul,  against  the  Ninth 
Judicial  District  Court  to  and  for  the  county 
of  White  Pine  and  another.   Writ  denied. 

Albert  Gallatin  Breeland,  of  Reno,  for  re- 
lator. G.  F.  Boreman  and  Anthony  Jurich, 
t)oth  of  Ely,  for  respondent. 


McCARRAN,  J.  This  Is  an  original  pro- 
ceeding In  mandamus. 

On  November  22,  1911,  one  A,  B.  Wltcher, 
of  Ely,  White  Pine  county,  Nev.,  was  ap- 
pointed administrator  of  the  estate  of  Thom- 
as Odolovlch,  deceased.  Subsequently,  pro- 
ceedings were  Instituted  in  the  lower  court, 
by  and  through  the  representatives  of  the 
Austro-Hungarian  consul,  for  the  removal 
of  the  administrator  theretofore  appointed, 
and  for  the  appointment  of  J.  B.  Dixon,  Esq. 

The  petition  presented  In  the  lower  court 
for  the  removal  of  the  administrator  sets  up, 
among  other  things,  the  assumption  of  con- 
trol by  A.  B.  Witcher  as  administrator  of  the 
estate  of  Thomas  Odolovlch,  deceased;  the 
filing  by  the  administrator  of  an  Inventory 
and  appraisement  of  the  property  and  ef- 
fects belonging  to  the  estate;  and  certain 
other  acts  on  the  part  of  the  administrator, 
such  as  a  compromise  settlement  with  the 
Giroux  Consolidated  Mining  Company  for 
the  death  of  the  deceased,  the  sale  and  dis- 
position of  certain  property  by  the  admlois- 
trator,  alleging  in  this  respect  fallnre  on 
the  part  of  the  administrator  to  properly  or 
legally  conduct  such  sale  and  failure  to  make 
proper  accounting  for  the  proceeds  thereot 
The  petition  further  relates  failure  on  the 
part  of  the  administrator  to  property  save 
and  preserve  property  and  effects  of  the 
estate. 

The  administrator,  being  dted  to  appear 
and  show  cause  why  his  letters  should  not 
be  revoked,  responded  by  answer.  On  the 
hearing  by  the  lower  court,  evidence  was 
offered  pro  and  con  the  several  matters 
raised  by  the  petition;  and  after  the  sub- 
mission of  the  matter,  an  order  was  made, 
which  we  find  In  the  following  words: 

"In  view  of  the  nutboritiea  cited  and  fb% 
showing  made  at  the  hearing,  the  petition  for  a 
dismissal  of  the  administrator,  A.  B.  Witdv. 
will  be  denied,  and  tbe  petition  dismissed,  with 
costs  against  petitioners,  and  it  is  so  ordered.** 

Petitioner  In  the  lower  court  comes  here 
by  original  proceedings  In  mandamus,  pray- 
ing that  the  writ  issue  commanding  the  dis- 
trict court: 

"(1)  To  vacate  the  order  of  said  court  dmy- 
Ing  and  dismissing  tbe  relator's  petition  (or 
tbe  removal  of  the  administrator,  to  restor«  the 
petition  on  tbe  calendar  in  said  court  for  fui^ 
tbcr  proceedings,  and  to  allow  tbe  appearance 
ot  the  said  Austro-Hungarian  consul  on  behalf 
of  said  alleged  heirs,  and  to  decide  said  matter 
upon  its  merits. 

"(2)  To  vacate  the  order  of  said  court  refns- 
Inti  and  disallowing  the  application  of  said  con- 
sul for  a  continuance  of  the  hearing  upon  the 
account  of  tbe  administrate  and  renising  coan- 
sel  additional  time  in  which  to  file  exceptions 
to  tbe  account. 

"(3)  To  vacate  the  order  of  said  district  court 
approving  the  amount  of  tbe  account  of  the 
administrator  and  to  declare  that  said  account 
be  declared  open  for  fillDg  objections,  and  that 
the  consul  be  allowed  to  appear  therein  and  bo 
allowed  a  reasonable  time  to  prepare  and  IBIa 
objections  to  safd  account." 

The  right  of  petitioner  to  a  writ  of  man- 
damus is  challenged  by  respondent,  upon  th« 
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CTonnd  that  the  matter  vas  r^larly  heard 
and  determined  by  the  lower  court,  and 
therefore  mandamus  will  not  Ue  to  review 
the  proceedings;  forttier,  that  petitioner 
here  has  a  plain,  speedy,  and  adegnate  rem- 
edy In  the  ordinary  coarse  of  law. 

In  the  case  ot  Floyd  t.  District  Oonrt,  86 
Ner.  862. 136  Pac  923.  we  said: 

"In  a  case  where  the  distrfct  comrt  takes 
jurisdiction  and  acts.  Its  acts  will  not  be  subject 
to  review  by  a  writ  of  mandate,  bat  where 
sncb  tribanal  refnsea  to  take  Jurisdiction  at 
all,  when  by  law  it  ought  to  do  so,  or  where 
havins  obtained  jdrisdiction  it  refoses  to  pro- 
ceed m  its  exercise,  mandamus  is  the  proper 
remedy.  Ehrora  committed  in  the  exercise  of 
judicial  discretion  cannot  be  made  the  subject 
of  review,  nor  can  tbey  be  corrected  by  a  writ 
of  mandamus,  but  where  a  district  conrt  errone- 
ously decides  tbat  it  has  no  Jurisdiction,  the 
writ  of  mandamus  Is  the  proper  remedy  to 
compel  that  tribunal  to  do  that  which  the  law 
prescribes  it  should  do — assume  jurisdiction  and 
proceed  with  tba  cause." 

In  the  light  of  this  rule,  we  review  the 
record  as  It  Is  before  us  in  the  petition.  We 
find  an  application  to  revoke  letters  of  ad- 
ministration. Under  this  application,  evi- 
dence parole  and  docnmratary  was  Intro- 
duced, entertained,  and  consIda«d  by  the 
lower  court  Both  petitioner,  as  representa- 
tive of  the  fore^  consul,  and  the  adminis- 
trator tluretofore  appointed  in  the  matter 
of  the  estate  offered  and  had  introduced 
evidence  In  support  of  their  respective  con- 
tentions. At  the  conclusion  of  the  proceed- 
ings the  matter  was  submitted  to  the  lower 
court  and  was  the  judge  of  that  court 
taken  under  consideration  and  advisement, 
later  a  decl^on  was  arrived  at  and  rendered 
by  the  Judge  of  the  lower  court,  which 
decision  is  concluded  in  the  language  here- 
tofore quoted. 

Cases  sudi  as  the  one  at  bar  are  to  be  dls- 
tingulshed  from  those  presenting  a  record 
whldi  clearly  sluiws  that  the  lower  court 
refused  to  act  Judicially  In  the  determina- 
tion of  a  question  of  fact  duly  presented,  or 
erroneonsly  divested  Itself  (tf  Jurisdiction. 
The  line  that  divides  these  two  classes  of 
cases  Is,  we  think,  well  expressed  by  the 
words  of  Mr.  Justice  Ghi4stiancy,  sp«iking 
for  the  Supreme  Court  of  Michigan  in  the 
case  of  People  ex  rel.  Wiley  v.  Judge  of  Al- 
legan Circuit,  wberdn  he  said: 

"I  think  the  true  principle  upon  which  a 
majority  of  the  cases  may  be  reconciled  is  that 
if  the  inferior  court  has  acted  judicially  in 
the  determination  of  a  question  of  fac^  or 
a  question  of  law,  at  least  if  the  latter  be 
one  properly  arising  upon  the  case  itself,  and 
not  some  collateral  motion  or  matter — that  is, 
if  the  case  or  proceeding  before  it,  upon  the 
facts  raised  the  particular  question  In  such  a 
shape  as  to  gire  the  power  Judldally  thus  to 
determine  it — then  sacn  determination,  however 
erroneous,  cannot  be  reviewed,  nor  can  any 
order  the  court  may  have  made,  or  action  it 
may  have  taken  in  conseguence'  of  it,  be  dis- 
turbed or  reversed  or  reviewed  by  m&ndamus, 
if  the  action  or  order  be  such  as  would  be 
justified  by  the  same  decision  or  determination 
when  correctlv  made."  People  ez  rel.  Wiley 
V.  Judge  of  AU^n  Circuit,  29  Mich.  487. 


[1,2]  bt  the  case  at  bar,  the  district  court 
assumed  Jurisdiction,  entertained  the  pro- 
ceedings, heard  the  evidence  In  support  of 
petitioner's  contention,  and  rendered  a  de- 
terminative Judgment  based  upm  the  show- 
ing made,  and  ^ther  a  correct  or  incorrect 
interpretation  of  the  law  apidicable  to  the 
spedflc  question  in  furtherance  of  which  the 
showing  was  made.  What  more  could  tiie 
lower  court  do  if  the  writ  were  to  issue  now? 
Would  it  reverse  its  Judgment  entered  upon 
the  showing  made?  Would  it  take  a  differ- 
ent view  of  the  law  arising  upon  the  case? 
Is  it  the  function  of  the  writ  of  mandate  to 
review  errors  of  discretion  or  judgment  and 
reverse  decisions  based  thereon?  An  answer 
to  such  query  is  found  in  the  established 
principles  of  law  applicable  to  the  function 
of  this  extraordinary  writ,  which  may  be 
stated  thus:  The  acts  or  duties,  the  per- 
fonnance  or  nonperformance  of  which  rests 
in  whole  or  in  tmrt  on  the  dlscreticm  or  Judg- 
ment of  the  Inferior  tribunal,  board,  or  offi- 
cer, will  not  be  required  by  the  writ  of  man- 
damus. On  the  other  hand,  duties  which 
are  in  their  nature  purely  minlsterla),  or 
which  are  by  law  dearly  and  speclflcally  re- 
quired to  be  performed,  and  in  the  perform- 
ance of  which  no  element  of  discretion  may 
he  exercised  by  the  tribunal,  officer,  or  board 
required  so  to  do.  will  be  compelled  by  the 
writ  The  rule  may  be  otherwise  stated 
that  the  writ  will  lie  to  set  in  motion  the 
machinery  of  the  law,  so  to  apeak,  wherry 
a  certain  spedflcally  prescribed  duty  must 
be  assumed  by  a  given  tribunal,  board,  or 
officer,  but  will  not  operate  beyond  the  pobit 
where  that  tribunal,  hoard,  or  officer  has 
the  right  to  exercise  any  degree  of  discretion 
and  Jud^ent  High's  Bxtraordinary  Legal 
Remedies.  |  24. 

[3]  It  needs  no  citation  of  authority  to  sup- 
port the  well-established  rule  that  the  writ 
of  mandamus  will  not  assume  the  function 
of  a  writ  of  error,  nor  will  It  serve  to  re- 
quire the  Inferior  tribunal  to  act  In  a  par- 
ticular manner  or  to  enter  any  particular 
judgment  or  order.  On  the  contrary.  It 
serves  only  to  compel  the  doing  of  some  act 
which  it  Is  the  clear,  legal  duty  of  the  low- 
er court  in  some  way  to  da 

The  Supreme  Court  of  the  stato  of  Colo- 
rado, in  the  case  of  People  ex  rel.  Denlson 
V.  Butler,  24  Colo.  401,  51  Pac.  510,  ably 
reviewed  the  question  here  under  considera- 
tion, and  the  decision  of  that  court  goes  a 
long  ways  to  support  the  position  we  take 
here.  As  we  view  the  question  here  pre- 
sented, petitioner  might  have  availed  him- 
self of  that  plain,  speedy,  and  adequate  rem- 
edy laid  dovra  by  our  Code  of  Civil  Procedure 
(Civil  Practice  Act,  S  255;  Rev.  Laws,  | 
6112),  wherein  It  Is  prescribed: 

"Any  person  interested  in.  affected  by,  and 
nirgrieved  at  the  decision  and  decree  of  the 
district  court  appointing  an  executor  or  admin* 
istrator,  revoking  letters,  allowing  a  final  ao* 
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count,  or  disallowing  it,  decreeing  a  distribu' 
tion  or  partition,  order  or  decree,  confirmins 
or  Betting  aside  a  report  of  commissioners,  ad* 
mitting  or  refusins  a  will  for  probate,  and  any 
other  decision  wherein  the  amount  in  confrover- 

S equals  or  exceeds,  exclusive  of  costs,  one 
ousand  dollars,  may  appeal  to  the  Snpreme 
Coart  of  the  state,  to  be  governed  in  all  re- 
apects  aa  an  appeu  from  a  Onal  dedaion  and 
jadgment  in  action  at  law.** 

This  court,  in  passing  upon  the  qnesttcm  of 
appeal  in  matters  of  this  kind.  In  the  case  In 
re  Bailey's  Bstate,  31  Nev.  377,  103  Pac. 
232,  Ann.  Oaa.  1912A,  743,  referred  to  this 
statute  and  said: 

"From  a  mere  reading  of  this  section,  and  the 
circumatances  disclosed  by  the  record  in  this 
case,  it  is  cleariy  ronnifest  to  us  that  an  appeal 
will  He  from  the  order  refusing  to  revoke  let- 
ters of  administration." 

.  It  has  been  repeatedly  held  by  this  court 
that  under  the  provlstons  of  our  statute  man- 
damus will  Dot  lie  where  there  is  a  plain, 
speedy,  and  adequate  remedy  at  law.  State 
V.  Guerrero,  12  Ney.  105 ;  Mayberry  v.  Bow- 
ker,  14  Nev.  336;  State  t.  BoerUn.  30  Ner. 
473,  98  Pac.  402. 

For  the  reasons  herein  set  forth,  the  writ 
as  prayed  for  should  be  dented.  It  is  so 
ordered. 

NORCROSS.  a  J„  and  COLEMAN,  J.,  con- 
cur. 


<40  Nev.  189) 

In  re  BAILET.    (No.  2197.) 
(Supreme  Conrt  of  Nevada.   Dec.  IS,  1916.) 

1.  Attobnbt  asd  Cliepjt  ^=>53(2)— Disbar- 
ment Peoceedings  —  Evidence  —  Sttffi- 

CIENCr. 

In  a  proceeding  for  disbarment  of  an  attor- 
ney, evidence,  consisting  in  part  of  an  affidavit, 
held  to  support  a  charge  that  respondent  by 
falsely  and  wilifully  representing  to  an  officer 
that  affiant  was  defendant  in  a  divorce  action 
in  which  respondent  was  attorney  for  plaintilF, 
procured  the  service  of  summons  on  affiant  and 
a  false  affidavit  of  service. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  f  76;  Dec  Dig.  «=»58(^.] 

2.  Attobnbt  and  Cijent  ^=942— Disbabmbnt 

— OBOUNOa 
An  attorney's  action  in  knowingly  and  fraud- 
ulently procuring  the  service  of  summons  in  a 
divorce  action  in  which  be  was  counsel  for  plain- 
tiff, upon  another  than  the  defendant,  and  by 
falsely  representing  to  the  officer  that  the  person 
served  upon  was  said  defendant,  procured  him  to 
make  a  return  of  service  showing  falsely  that  the 
summons  had  been  duly  served  upon  said  defend- 
ant, was  misconduct  sufficient  for  disbarment. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  §  54;  Dec.  Dig.  <3=>42.1 

Id  the  matter  of  the  application  for  the 
dlHbarment  of  Gordon  W.  Bailey  as  an  attor- 
ney at  law.   Reepondent  disbarred. 

A.  Grant  Miller,  L.  N.  French,  and  E.  F. 
LuDsford,  all  of  Reno,  for  the  Nevada  Bar 
Ass'n. 

McCARRAN,  J.  Application  for  dislMr- 
ment  In  this  Instance  is  made  by  and  tbrou^ 


a  committee  duly  appointed  by  the  Nevada 
Bar  Association. 

Pursuant  to  the  petition,  citation  was  is- 
sued to  the  said  Gordon  W.  Bailey,  requiring 
him  to  appear  on  Thursday,  the  30tb  day  of 
December,  1915,  and  show  cause,  If  any  he 
ml£ht  have,  why  he  should  not  be  dtsbarred. 
An  order  was  duly  made,  upon  appllcatioo 
and  statutory  alHdavlt,  directing  service  of 
said  citation  by  posting  and  publication.  The 
citation  was  duly  published,  proof  thereof 
having  been  submitted  to  this  court  In  the 
form  of  an  affidavit  of  the  publisher  of  the 
Nevada  State  Journal,  showing  that  citation 
was  published  as  directed  for  a  period  of 
six  consecutive  we^s  commencing  on  the 
12th  day  of  October,  1915,  and  ending  with 
the  Issue  of  date  the  25th  day  of  November, 
1915.  Proof  of  posting  in  the  manner  pre- 
scribed by  law  was  made  by  the  aSidaTlt  of 
A.  Grant  Miller,  Esq.  No  appearance  was 
made  in  tills  conrt  for  or  ih  behalf  of  the 
said  Gordon  W,  Bailey;  and  on  Normber 
21,  1016,  the  default  of  the  said  Bailey  was 
entered. 

Gordon  W.  Bailey,  whose  license  Is  songbt 
to  be  revoked,  was  an  attorney  at  law.  dnly 
licensed  by  this  court  to  practice  law  In  all 
the  courts  of  the  state  of  Nevada.  The  ap- 
plication for  di^arment  in  this  Instance  is 
based  upon  the  ground  that  the  said  Gordon 
W.  Bailey,  In  violation  of  bis  duties  as  an 
attorney  at  law  and  of  the  duties  Impoued 
upoh  him  by  his  oath  of  ofBce  as  such  attor- 
ney at  law,  has  iKen  guilty  of  misconduct  in 
office. 

Several  charges  of  mlscondnct,  and  indeed 
some  evidence  bearing  out  most  of  them, 
were  presented  'to  this  conrt  by  the  testi- 
mony under  oath  of  A.  Grant  MlUer,  Esq., 
a  witness  called  in  behalf  of  the  Bar  Associa- 
tion committee. 

One  specific  charge  of  misconduct  made  in 
the  complaint,  and  which  the  court  deems 
sufficient  for  disbarment,  is  as  follows: 

"That  the  said  Gordon  W.-  Bailey,  while  acting 
as  one  of  the  attorneys  for  the  plaintiff  in  the 
divorce  action  of  Francisca  Redondo  v.  Demetrio 
Redondo,  then  pending  in  the  Second  judicial  dis- 
trict  court  of  the  state  of  Nevada,  in  and  for  the 
county  of  Washoe,  and  numbered  10,966,  fraud- 
ulently and  willfully  procured  the  sernoe  of  the 
summons  in  the  said  action  to  be  made  upon  one 
Pierre  Couste,  on  or  about  the  2Sth  day  of  July, 
1915,  the  said  Gordon  W.  Bailey  then  and  there 
well  knowing  that  the  said  Pierre  Couste  was 
not  the  defendant  in  the  action  and  so  procured 
the  said  service  to  be  made  by  falsely  represent- 
ing to  one  William  O'Brien,  as  server  of  the 
said  summons,  that  the  said  Pierre  Couste  was 
the  defendant  in  said  action,  and  by  so  EaJsely 
representing  to  the  said  William  O'Brien  that 
the  said  Pierre  Couste  was  Demetrio  Redondo, 
procured  the  said  William  O'Brien  to  make  a  re- 
turn of  service  of  the  said  summons  showing 
falsely  that  the  said  summons  had  been  duly 
served  upon  the  said  Demetrio  Redondo,  aod 
that  upon  said  false  affidavit  of  service  the  said 
Second  judicial  district  court  proceeded  to  tbt 
trial  of  said  action  and  ordered  and  decreed  a  di- 
vorce of  the  parties  thereto." 
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Supporting  the  charge  was  evidence  pre- 
Bented  to  this  court  by  the  testimony  of  A. 
Grant  Miller,  Esq..  and  WUUam  O'Brien,  and 
the  affidavit  of  Pierre  Couste.  The  affidavit 
of  Pierre  Couste^  offered  In  support  of  the 
charge,  la  aa  follows: 

'Tierre  Couste,  being  first  duly  sworn,  deposes 
and  says:  I  did  on  or  about  the  15tb  dny  of  Jul;, 
1919,  I  went  to  the  office  of  Qordon  W.  Batley, 
an  attorney,  offices  in  the  Joaraal  Building  in 
the  city  of  Reno,  Nevada;  I  said  I  knew  a  lady 
who  wanted  to  set  a  divorce  nod  I  would  send 
her  to  him ;  be  asked  me  where  the  husband  was, 
bat  I  did  not  say  anything  about  it:  the  lady's 
name  is  Francisca  Redondo ;  I  told  tiim  I  didn't 
know  wbere  her  husband  was;  I  brought  Mrs. 
Bedondo  to  Bailey  because  Bailey  could  talk 
Spanish  and  she  could  talk  Spanish  and  not 
English;  I  afterward  went  with  Mrs.  Redondo 
to  Bailey's  office;  at  this  time  Mr.  Bailey  asked 
Mrs.  Redondo  where  Mr,  Redondo  was  and  Mrs. 
Redondo  said  to  Mr.  Bafley  that  she  did  not 
know ;  that  she  had  not  aeen  him  (or  two  years. 
I  never  saw  Mr.  Redondo  in  my  life;  I  don't  know 
him;  I  told  Mr.  Bailey  my  name  was  Pierre 
Ckiuste;  I  asked  Mr.  Bailey  bow  long  it  would 
take  to  get  her  a  divorce ;  he  said  maybe  a  week 
or  two;  afterward  Mr.  O'Brien  came  to  my 
bouse  and  asked  me  to  come  to  Bailey's  office;  Z 
went;  Mr.  O'Brien  gave  me  some  papers,  and 
said  something  to  me,  and  I  said,  'Yes,  I  think 
■o;'  I  laid  the  papers  on  Mr.  Bailey's  cable;  Mr, 
Bailey  asked  me  if  those  papers  were  all  right, 
and  I  said,  *I  think  so;'  I  did  not  take  the  pa- 
pera  away;  I  cannot  read  muoh  English  ;  I  have 
been  in  Reno  about  seven  months;  I  never  saw 
Redondo  in  my  hfe  or  in  Reno;  I  heard  Mr. 
Bailey  ask  Mrs.  Redondo  where  Redondo  was 
when  I  visited  Bailey's  office  before,  and  Mrs, 
Redondo  told  Bailey  she  didn't  know,  but 
thought  be  was  in  Spain,  in  Madrid;  I  did  not 
know  that  Mr.  Bailey  was  pointing  me  out  as 
Redondo;  I  gave  Mr.  Bailey  $60  for  Mrs.  Re- 
dtmdo  to  pay  for  her  divorce ;  I  know  nothing 
about  these  law  matters,  hut  Mr.  Bailey  told  me 
he  would  fix  it  op  all  right" 

[1]  <^rge  la  amply  suppOTted— <o 
much  80  that  the  court  made  the  order  of 
disbarmoit  from  the  bench  at  the  time  of 
rabmlssion  end  before  preparing  this  opin- 
ion. 

[2]  Records  snch  as  that  fonnd  in  the 
career  of  Gordon  W.  Bailey  present  a  chap- 
ter In  human  coDdnct  difficult  to  under- 
stand. Youtbt  energy,  ability*  genial  and 
pleasing  persimallty,  all  combined  In  one  In- 
dividual, would  Indicate  something  better 
than  a  climax  painted  in  the  dark  colon  of 
studied,  consummated,  fraud  and  deception. 
Condemnation  is  the  first  blush  that  comes 
to  the  cheek  of  shocked  propriety.  But  pro- 
priety should  be  an  exacUng,  but  a  charita- 
ble, mistress.  Condemnation  neither  explains 
nor  rectrOes;  and  while  It  may  scourge.  It 
teaches  no  lesson.  We  may  enforce  the  laws 
of  man;  we  may  Interpret  his  constitutlonH 
and  his  codes,  but  we  can  offer  no  solution 
for  the  varying  and  c<mflictln£  laws  that, 
«nauaUng  from  an  nnseoi  power,  seem  to 
govern  the  Idiosyncrasies  we  find  la  man- 
kind. The  potter's  thumb  that  monl'ds  the 
bowl  of  human  nature  leaves  many  a  dent, 
and  the  symmetry  we  seek  may,  when  found, 
In  onr  Ideal,  serve  only  to  cover  up  the  great- 


er flaw.  At  the  close  of  a  chapter  In  the  life 
<^  a  young  man  In  which  were  written  the 
elements  of  fraud,  cunning  and  deceit,  how- 
ever hesitatingly  we  may  approach  it,  there 
remains  for  us  but  to  write  the  word — the 
climax  to  which  such  elements  lead— dis- 
barred. 
It  Ifl  so  ordered.  ' 

NORCBOSS,  0.  J.,  and  COLEMAN.  3^  oon- 
cnr. 

(40  Nev.  lO) 
LBAOH  T.  MASON  VALLEY  MINES  00. 
(No.  2261.) 

(Supreme  Court  of  Nevada.    Dec.  16,  1916.) 

Masteb  and  Sebvant  «s»382— Personal  In- 
juries—Wobkuen's  CoupEHSATiow  Law— 

REIXASIi—VaLIDITY. 

Under  Workmen's  Compensation  Act  (Act 
March  24.  1911  [St  1911,  c.  183])  §  11,  allows 
ing  workmen  to  elect  any  other  remedy  at  law, 
where  a  servant,  a  citizen  and  resident  of  Cali- 
fornia, executed  in  California  a  full  and  fair 
release  of  his  master  from  liability  for  injuries 
received  in  his  employment  in  Nevada,  which 
was  valid  in  California,  it  was  a  valid  defense 
to  action  by  him  in  Nevada  for  sucb  injuries, 
notwithstanding  Rev.  Laws,  {  6652,  providing 
that  no  acceptance  of  any  insurance,  relief^ 
benefit,  or  indemnity  by  the  person  entitled 
thereto  shall  cousfltute  any  bar  to  any  personal 
injury  action,  for^  the  cause  of  action  being 
transitory,  and  being  completely  barred  in  Cal- 
ifornia, it  was  completely  extinguished  every- 
where. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  «=3382.] 

Appeal  from  IHstrict  Court,  Washoe  Coun- 
ty;  R,  C  Stoddard,  Judge, 

Action  by  William  O.  Leach  against ,Uason 
Valley  Mines  Company.  From  Judgment  for 
defendant,  plaintiff  appeals.  Affirmed. 

Dixon  &  Miller,  of  Reno,  for  appellant. 
Brown  &  Belford,  of  Reno,  and  W.  H.  King 
and  P.  T.  Famsworth,  both  of  Salt  Lake 
City,  Utah,  for  respondent 

NORCROSS,  C.  J.  This  is  an  action  for 
damages  for  personal  injuries  sustained  by 
appellant  while  employed  in  respondent's 
mine,  commonly  known  and  called  the  "Ma- 
son Valley  Mine,"  in  the  county  of  Lyon,  state 
of  Nevada. 

As  a  defense  to  appellant's  alleged  cause 
of  action,  respondent  in  Its  answer  alleged 
that  a  compromise  and  settlement  of  any 
claim  of  appellant  against  respondent,  on 
account  of  said  injuries,  was  made  between 
appellant  and  resiwDdent  in  the  city  of  San 
Francisco,  state  of  California,  on  the  11th 
day  of  December,  1912,  and  that  respondent 
then  and  there  paid  to  appellant  the  sum  . 
of  12,175  In  full  settlement  of  said  claim; 
that  appellant  In  consideration  of  such  pay- 
ment and  for  other  valuable  consideration, 
made  and  delivered  to  the  defendant  a  re- 
lease of  all  liability  by  reason  or  on  accotint 
of  the  said  Injuries  and  that  said  release  was 
duly  .acknowledged  by  said  plaintiff  before  a 
notary  public  In  and  for  the  city  and  county 
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of  San  Francisco,  and  was  aad  is  In  words 
and  figures  as  follows,  to  wit: 

"San  FranciBco,  December  11,  1912. 
"Received  of  Mnson  Yaller  Mines  Company 
the  sum  of  two  thousand  one  hunclred  seventy- 
five  dollars  ($2,175)  in  consideration  whereof 
I  hereby  release  and  forever  discharge  the  said 
Mason  Valley  Mines  Company,  its  successors 
and  assigns,  from  any  or  all  claims  and  demands, 
actions  and  causes  of  action,  and  liability  of 
every  kind  and  nature  whatsoever  for,,  upon  or 
on  account  of  or  by  reason  of  any  loss,  damage, 
injury  or  liabtlitjr  sustained  or  which  may  be 
suatained  by  me  in  consequence  of  injuries  re- 
ceived by  me,  the  undersigned  William  O.  Leach, 
on  or  about  the  3d  day  of  March,  1912,  in  the 
Mason  Valley  Company's  mines  in  the  state  of 
Nevada,  resulting  in  loss  of  limb,  and  eyesight 
and  other  injuries.  W.  O.  Ijeach.*' 

Upon  tbe  condnston  of  tlie  taking  of  tes- 
timony at  the  trial,  the  court  instructed  tbe 
jury  to  return  a  verdict  in  faror  of  the  de- 
fCTdant  Tbls  instmcUon  constitutes  one 
of  tbe  101  assignments  of  error  in  tbls  case. 

Th^  only  question  necessary  to  consider  in 
this  case,  we  tblnlc,  is  wbetber  appellant  is 
bound  by  the  compromise  and  settlement  of 
bis  claim  for  damages  made  by  blm  with 
respondent  tn  the  state  of  California.  There 
is  no  substantial  confilct  In  tbe  evidence 
relative  to  tbe  making  of  tbe  settlement  In 
question.  It  was  a  result  of  negotlatioDs 
covering  a  considerable  period  of  time.  In- 
cluding correspondence  in  wbl<A  Uie  precise 
terms  of  the  final  agreemmt  were  dlacoesed. 
There  Is  no  coDtention  or  room  for  conten- 
tion of  any  fraud  upon  the  part  of  respond- 
ent In  the  procurement  of  tbe  settlement  with 
and  tbe  obtaining  of  the  written  release  from 
appelU^it.  The  amount  paid  by  respondent 
to  appellant  was  approximately  and  possibly 
more  than  he  could  have  reckved,  had  he 
elected  to  have  settled  with  respondent  un- 
der the  provisions  of  an  act  of  tbe  L^sla- 
ture  of  this  state,  approved  March  24,  lOll 
(Stats.  1911,  p.  362),  entlUed : 

"An  act  determining  certain  employments  and 
industries  to  be  especially  dangerous,  establish- 
ing a  system  of  compensation  for  accidents  to 
workmen  engaged  therein,  requiring  employers 
or  contractors  carrying  on  such  industries  to 
pay  compensation,  entitling  injured  workmen 
or  their  legal  representatives  to  receive  such 
compensation,  fixing  the  amount  of  same  and 
the  manner  of  payment,  fixing  the  time  within 
which  claims  for  compensation  must  be  mnde, 
prescribing  the  manner  and  method  of  ;:;ving 
notice  to  such  owner  or  contractor  of  sucii  Oc- 
cident, providing  for  the  manner  of  settling 
disputed  claims  b^  arbitration,  providing  for 
tbeir  final  determination  by  courts  of  justice, 
and  granting  to  courts  of  Justice  certain  addi- 
tional powers  in  proceedings  under  this  act, 
determiuing  what  persona  shall  be  liable  under 
this  act." 

Section  11  of  said  act  provides: 
"Nothing  in  this  act  contained  ^all  be  held 
or- deemed  to  require  any  workman  or  his  per- 
sonal representatives  to  proceed  under  its  terms 
and  provisions  for  the  recovery  of  compensation 
of  damages  for  death  or  accidental  injury.  But 
if  the  workman  or  his  personal  representatives 
■hall  so  elect,  be  or  they  may  disregard  the 
provisions  of  this  act  and  may  pursue  any  oth- 
er remedy  at  low  for  the  recovery  of  such  com- 
pensation of  damages  for  or  on  account  of  such 


death  or  injury.  The  right  of  election  or  dioice 
of  remedies  snail  be  exercised  solely  by  such 
workman  or  his  representatives." 

It  Is  the  contentioa  of  appellant  that  tbe 
settlement  made  by  him  with  respondent  In 
the  state  of  California  cannot  be  interposed 
as  a  complete  defense  to  bis  action  by  rea< 
son  of  Rev.  Laws,  S  5652,  which  provides: 

"That  no  contract  of  «nployment,  insurance, 
relief  benefit,  or  indemnity  for  injury  or  death, 
entered  into  by  or  on  behaU  of  any  employ^ 
nor  the  acceptance  of  any  insurance,  relief  ben- 
efit or  indemnity  by  the  person  entitled  there- 
to, shall  constitute  any  bar  or  defense  to  any 
action  brought  to  recover  damages  for  personal 
injuries  to,  or  death  of  such  employ^:  Provid- 
ed, however,  that  upon  the  trial  of  sucb  action 
the  defendant  may  set  off  therein  any  sum  it 
lias  contributed  toward  any  such  insurance,  re- 
lief benefit,  or  indeiiTnity  that  may  have  been 
paid  to  the  person  entitled  thereto.^ 

This  provision  of  our  statutes  was  sus- 
tained In  Lawson  v.  Hallfax-Tonopah  M. 
Co.,  36  Nev.  591,  135  Pac.  611,  138  Pac.  261. 

We  concur,  however,  in  tbe  contention  of 
respondent  that  this  provision  of  our  stat- 
ute can  have  no  application  in  tbls  case,  for 
tbe  reason  that  appellant's  cause  of  action 
was  transitory.  Cbrlstensen  v.  Florlston 
Pulp  &  Paper  Co.,  29  Nev.  552,  92  Pac  210; 
Dennlcfc  v.  Railway  Co.,  103  U.  S.  18,  26 
L.  Ed.  439.  Sucb  a  cause  of  action  follows 
Its  owner  and  may  be  sued  upon  In  any  state 
where  jurisdiction  of  tbe  defendant  can  be 
secured. 

As  appears  from  tbe  Yecord  In  this  case, 
appellant  was  at  all  times  a  citizen  of  the 
state  of  California.  At  the  time  tbe  con- 
tract and  settlement  was  made,  be  was  a  resi- 
dent and  citizen  of  that  state.  Sucb  settle- 
ment was  In  accordance  with  the  laws  of  tbe 
state  of  California  and  was  a  complete  bar 
to  any  action  which  might  be  Instituted  in 
that  state  to  recover  damages  for  sucb  In- 
juries. Sflcb  settlement  In  tbe  state  of  his 
residence  was  a  complete  extinguishment  of 
his  chose  in  action.  When  be  came  to  the 
state  of  Nevada,  after  such  settlement,  be 
brought  nothing  with  him  that  could  form 
the  basis  of  an  action  because  be  bad  finally 
settled  his  cause  of  action  in  tbe  state  of 
his  residence.  Oglesby  v.  Attrill,  105  U.  S. 
611,  26  L.  Ed.  11S6;  Ogden  v.  Saunders,  12 
Wheat.  (U.  S.)  369.  6  I*  Ed.  606;  8  Cyc.  516: 
36  Cyc.  829. 

It  is  unnecessary  to  consider  other  assign- 
ments of  error. 

The  judgment  is  affirmed. 

UcCARRAN  and  COLEMAN,  JJ.,  concur. 


  (40  Nev.  157) 

LOOSE  V.  liARSEN.    (No.  2203.) 

(Supreme  Court  of  Nevada.   Dec  15,  1916.) 

1.  Sales  <S=*48— Illegal  Considkbatios. 

Geuerally  where  goods  are  sold  for  the  ex- 
press purpose  of  enabling  the  buyer  to  accom- 
plish an  unlawful  or  immoral  purpose^  there  can 
be  no  recovery  for  their  price. 

lEd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  fS  101-107;  Dec  Dig.  «=>48.1 


«s»FoT  otlier  csms  m*  ssme  topio  and  KBT-NUUBEB  la  all  Key-Numbered  DISMrta  and  ladaxM 


Digitized  by 


Google 


Xev.) 


LOOSE  T.  liARSEN 


615 


2.  Sauis  <&=>4S— Iluigal  Considebation. 

Genernlly  where  the  vendor  of  goods  merely 
baa  knowledge  that  the  purchaser  iotends  to 
use  them  ^pr  an  immoral  or  illegal  purpose,  and 
doea  nothing  to  aid  in  carrying  out  such  pur- 
pose, he  ia  entitled  to  recover  therefor. 

[Ed.  Note.— For  other  cases,  sec  Sales,  Cent. 
Dig.  SS  101-107;   Dec.  Dig.  <^4&] 

8.  iHToxiCATiNO  LiQuoBS  «s>327(3)  —  Con- 
tracts—Validity— Note  FOB  Pbicb. 
A  note  for  balance  of  indebtedness  for  liq- 
uora  sold  and  delivered  to  the  maker,  engaged  in 
ctHiducting  a  house  of  ill  fame  within  the  re- 
strieted  dlstaDce  from  a  church,  was  not  invalid, 
though  the  seller  knew  the  liquom  would  be  re- 
sold upon  the  premises;  there  being  nothing  un- 
lawful in  tbe  sale  nor  any  law  prohibiting  sale 
of  liquors  at  such  house,  since  the  bu^er  had 
a  license  to  sell  liquor  there. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent,  Dig.  {  471 ;  Dec.  Dig.  iS=>327(3).] 

Appeal  froin  District  Court,  Hnmholdt 
Conntr:  Edward  A.  Docker,  Judge. 

Action  by  H.  Loose  against  LUllan  Larsen. 
'  Judgment  for  plaintiff.  From  order  denying 
motion  for  new  trial,  defendant  appeals.  Af- 
firmed. 

Salter  ft  Robins,  of  Wlimemucca,  for  ap- 
pellant B.  H.  Hardy,  of  Lovelock,  for  n- 
spondent. 

COLEBIAN,  J.  This  Is  an  appeal  from  an 
order  denying  a  motion  for  a  new  trial. 

Tbe  Judgment  in  this  case  Is  In  favw  of 
respondent,  who  was  the  plaintiff  in  the  trial 
court,  and  is  based  upon  an  action  to  recover 
Jndcment  npon  a  certain  promissory  note 
executed  by  appellant.  For  defense  to  the 
cause  of  action  mentloDed.  tbe  answer  alleg- 
ed that  the  note  described  in  the  complaint 
was  given  to  cover  a  balance  of  an  indebted- 
ness due  plaintiff  for  liquors  sold  and  de- 
livered by  him  to  defendant,  who  was  en- 
gaged In  conducting  a  house  of  ill  fame  with- 
in the  restricted  distance  from  a  church 
edifice  which  was  used  for  religious  worship, 
knowing  that  said  liquors  would  be  resold 
by  the  defendant  upon  said  premises  to  the 
inmates  of  said  bouse  of  ill  fame  and  the 
visitors  thereto  in  order  to  encourage  pat- 
ronage of  said  house,  that  the  same  might  be 
made  more  profitable. 

Appellant  contends  that,  since  a  contract 
which  is  founded  upon  an  Immoral  or  il- 
legal consideration  is  void,  and  since  It  Is 
against  the  law  of  Nevada  to  conduct  a 
house  of  111  fame  within  a  certain  distance  of 
a  church  edifice  which  Is  used  for  religious 
worship,  as  did  appellant,  and  since  the  sale 
of  tbe  liquors  mentioned  encouraged  snch 
violation  of  the  law  by  appellant,  there  is 
no  valid  consideration  for  the  note  sued  np- 
on, and  hence  the  order  refusing  to  grant 
defendant  a  new  trial  was  error. 

[1,2]  It  is  the  general  rule  of  law  that 
where  goods  are  sold  for  the  express  purpose 
of  enabling  the  buyer  to  accomplish  an  on- 
lawful  or  immoral  purpose,  there  can  be  no 
recovery  for  the  price  of  the  goods  sold ; 
bat  where  the  vendor  merely  has  knowledge 


that  tbe  purchaser  intends  to  use  ,the  goods 
for  an  immoral  or  illegal  purpose,  and  does 
nothing  to  aid  in  carrying  out  the  immoral 
or  Illegal  purpose,  tbe  vendor  Is  entitled  to 
recover.   We  quote  from  Cyc.  as  follows: 

"It  is  held  in  England  that,  where  the  agree- 
ment is  innocent  in  itself,  but  the  intention 
is  unlawful,  as  where  goods  are  bought  or 
money  borrowed  to  be  used  for  an  unlawful 
purpose,  the  mere  fact  that  the  other  party 
knows  of  such  purpose  renders  the  ngrcement 
illegal  and  void.  •  •  •  Jn  the  United  States, 
while  some  courts  have  followed  tbe  English 
rule,  moat  of  the  courts  have  taken  a  different 
view,  and  have  held  that  mere  knowledge  of  the 
seller  of  goods  or  services  that  the  buyer  in- 
tends an  illegal  use  of  them  is  no  defense  to  an 
acUon  for  the  price  or  for  rent"   9  Cyc.  671, 

BoUng  Case  Law  says: 

"A  question  which  la  apparently  Involved  in 
some  obscurity  is  whether  a  contract  is  ren- 
dered illegal  by  the  fact  that  one  party  knows 
of  the  other's  intention  to  further  an  illegal  pur- 
pose by  means  of  the  contract,  aa,  for  instance, 
to  use  tbe  subject-matter  thereof  for  an  unlaw- 
ful purpose.  That  there  is  some  difference  of 
opinion  on  tbe  subject  there  would  seem  to  be 
no  doubt  From  some  decisions  the  rule  is 
deducible  that  knowledge  of  the  other  party's 
illegal  object  may,  at  least  under  some  circum- 
stances, indicate  an  intentiqn  to  aid  tbe 'unlaw- 
ful object  or  constitute  participation  In  an  un- 
lawful act  However,  in  a  majority  of  the  dem- 
siona  dealing  with  particular  contracts,  mere 
knowledge  by  one  of  the  parties  of  tbe  other's 
intention  to  use  the  subject-matter  for  an  un- 
lawful purpose  has  b(>en  neld  not  to  render  tba 
contract  Ulecal."  6  B.  a  U  pp.  688,  607. 

The  Supreme  Court  ot  South  Carolina,  In 
Wallace  v.  Lai^  12  S.  a  676.  82  Am.  Bep. 
516,  usea  the  following  language: 

"We  are  not  disp<wed,  however,  to  rest  tbe 
case  here,  but  are  rather  inclined  to  adopt  the 
rule  laid  down  by  Lord  Mansfield  in  Hodgson 
V.  Temple,  5  Taunt,  181,  that  mere  knowledge 
of  the  vendor  that  the  purchaser  intends  to  make 
an  illegal  or  immoral  use  of  the  article  purchas- 
ed is  not  sufficient  to  defeat  an  action  for  the 
purchase  money.  There  most  be  aometblng 
more;  something  to  show  that  the  vendor  was 
to  participate  in  the  illegal  transaction,  or  that 
his  intention  in  making  the  sale  was  not  the 
ordinary  purpose  to  dispose  of  bis  goods  to  tbe 
best  advantage,  but  to  aid  or  promote  the  illegal 
or  immoral  purpose  for  wnidh  article  was 
bought" 

Again  we  quote; 

"One  who  has  received  the  benefits  of  the  com- 
plete performance  by  the  plaintiff  of  a  contract 
which  was  neither  malum  m  se  nor  malum  pro- 
hibitum cannot  successfuUj  defend  an  action 
for  the  payment  of  bis  indebtedness  which  has 
accrued  therefrom  on  tbe  ground  that  either  he 
or  another  intended  to  do  some  unlawful  act 
which  was  no  part  of  the  consideration  nor  of 
the  performance  of  the  agreement"  Hanover 
Nat.  liauk  v.  First  Nat  Bank,  109  Fed.  422. 
48  C.  O.  A.  483.  ^ 

The  Supreme  Court  of  New  Hampshire 
In  Hill  V.  Spear,  .50  N.  H.  253,  9  Am.  Rep^ 
205,  after  reviewing  all  of  the  dedslona 
which  had  been  rendered  at  tbe  time  that 
case  was  before  the  court  reached  tbe  con- 
clusion that  mere  knowledge  that  goods 
sold  are  Intended  by  tbe  purchaser  to  be 
used  unlawfully  was  not  sufficient  to  prevrat 
recovery  for  the  purchase  price  of  the  goods. 

It  would  serve  no  useful  purpose  to  here 
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review  Cbe  cases  at  leagth  which  sustain  this 
view,  and  we  content  ourselves  by  calling  at- 
tention to  the  anthorittes  which  appear  In 
the  notes  to  the  dtattons  to  Cye.  and  Bnling 
Case  Law,  supra. 

The  Snpreme  Court  of  the  United  States, 
in  Hananer  v.  Doane,  12  Wall.  342,  20  I*  Ed. 
489.  said: 

"WLere  to  draw  the  precise  line  between  the 
cases  in  which  the  vendor's  knowledge  of  the 
purchaser's  intent  to  make  an  nolawful  use  of 
the  Roods  will  vitiate  the  contract  and  those 
in  vnich  it  will  not  may  be  difficult.  Perhaps 
it  eannbt  be  done  by  exact  definition." 

[3]  While  no  doubt  it  Is  dlfflcnlt  In  many 
cases  to  know  Jnst  where  to  draw  the  line 
where  the  purchaser  intends  to  make  an 
nnlawfnl  use  ot  the  goods  bought,  we  do  not 
Oiink  this  is  Ba<3i  a  case,  because  appel- 
lant Intended  to  make  a  lawful  use  of  the 
goods,  ^ere  was  certainly  nothing  unlaw- 
ful or  immoral  In  the  sale  by  respondent  to 
appellant  of  the  liquors,  nor  la  there  any- 
thing in  the  laws  of  this  state  which  pro- 
hibited the  sale  of  liquors  at  the  house  which 
was  occulted  by  appellant  In  fact,  she  bad 
a  license  from  Uie  duly  coostitnted  anthori- 
ties  to  sell  liquor  mpon  the  premises  in  ques- 
tion. The  use  to  which  appellant  intended 
to  put  the  liquors,  and  to  which  in  fact  tbey 
were  put,  b^g  perfectly  le^l,  we  are  un- 
able to  see  tlint  the  doing  by  respondent's 
grantee,  with  the  goods  purchased,  that 
which  she  had  a  l^al  riibt  to  do,  though 
done  with  a  bad  motive,  as  was  known  by 
respondent,  could  In  any  way  affect  respond- 
ent's right  of  recovery.  No  authority  has 
been  called  to  our  attention,  nor  have  we 
been  able  to  find  one,  which  holds  that  a 
person  who  sells  goods  to  another  who  in- 
tends to  resell  them  in  a  legitimate  manner, 
though  sucb  legitimate  resales  may  inci- 
dentally encourage  an  Ul^al  or  immoral 
business,  and  all  with  the  knowledge  of  the 
vendor,  cannot  recover.  Yet  that  is  what 
we  are  asked  to  hold  in  this  case.  While 
we  are  anxious  to  maintain  every  rule  of 
law  which  tends  to  prcmiote  civic  decency, 
we  are  of  the  opinion  that  to  sustain  appel- 
lants c<mtention  wonld  be  to  lake  a  step 
which  nether  the  law  nor  sound  butdness 
principles  win  Justify. 

It  is  ordered  that  the  order  denying  appel- 
lants motion  for  a  new  trial  he  affirmed. 


NOROBOSB.  a  X, 
concur. 


and  UcCABBAN,  J., 


(40  N«T.  220) 

STATE  ei  rd.  BROWN  v.. NEVADA  INDUS- 
TRIAL COMMISSION.  (No.  2252.) 

(Supreme  Court  of  Nevada.   Dec.  15,  1916.) 

1.  MANnAUtrs  ^33(4)  —  Wobkven's  Cohpbit- 

SATIOW— AWABD. 

Maodamua  is  not  the  proper  remedy  to  com- 
pel the  Industrial  Commission  to  award  an  in- 
jured workman  compensation,  under  St  1918, 
e.  111.  aa  amended  by  St.  1915,  c  190,  since  sucb 


workman  has  a  speedy  and  adequate  remedy  at 
law  in  an  action  at  law  against  the  CommissioD. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  |  20;  Dec.  Dig.  «=»3{4).] 

2.  MAttPAUUS  ^»111  —  WoRKUZN'S  CoifFBll- 
BAT10N— PaTMKNT  OP  JUDGMENT. 

Mandamus  la  an  appropriate  remedy  to  com- 
pel the  ludustrial  Commission  to  pay  a  6nal 
judgment  of  compensation  obtained  by  an  iojur^ 
ed  workman  in  an  action  at  law  against  the 
Commission,  where  it  refuses  to  pay  such  final 
judgment. 

[Ed.  Note.— For  other  cases,  see  Mandamns, 
Cent.  Dig.  Sg  231,  232,  234;  Dec  Dig.  «s>lll.} 

Original  proceedings  In  mandamus  by  the 
State,  on  the  relation  of  Ernest  E.  Brown, 
against  the  Nevada  Industrial  Commission. 
Demurrer  to  the  petition  sustained. 

WlUlnm  Forman,  of  Ton(H>ah.  for  petition- 
er. W.  W.  Griffin,  of  CarsoD  City,  for  re- 
spondent 

NOBCBOSS,  C.  J.  This  Is  an  original  pro- 
ceeding in  mandamus.  Paragraph  1  of  the 
petition  alleges  the  creation  of  respondoit, 
Nevada  Industrial  Commission,  under  and  by 
virtue  of  the  provisions  of  section  S  of  that 
certain  act  of  the  Legislature,  entitled  "An 
act  relating  to  the  compensation  of  injured 
workmen  In  the  industries  of  this  state  and 
the  compensation  to  their  d^ndents  where 
such  injuries  result  in  death,  creating  an  In- 
dustrial Insurance  Commission,  providing 
for  the  creation  and  disbursement  of  funds 
for  the  compensation  and  care  of  workmen 
injured  in  the  course  of  employment,  and  de* 
lining  and  regulating  the  liability,  of  employ- 
ers to  their  employ^  and  repealing  all  acts 
and  parts  of  acts  in  conflict  with  this  act," 
approved  March  16,  1913  (Stats.  1913.  p.  137). 
as  amended  March  22,  1916  (Stata.  1915,  pp. 
279,  282). 

Paragraph  2  of  said  petition  alleges  that 
from  the  6th  day  of  July  to  the  24th  day  of 
September,  1915,  Inclusive,  petitioner  was 
employed  by  one  M.  E.  McGhan  as  an  engi- 
neer and  mlUman  in  the  operation  of  a 
quartz  mill  near  the  town  of  Bound  Moun- 
tain, in  Nye  county,  and  that  during  that 
time  the  relation  of  employer  and  employA 
existed  between  petitioner  and  said  McGhan. 

Paragraidi  3  of  said  petition  alleges  that 
on  the  24tb  day  of  September,  1915,  while 
petitioner  was  so  employed,  he  was  acd- 
dentally  Injured  In  the  machinery  ol  said 
mill,  resulting  In  the  loss  of  the  flrst,  second, 
and  third  fingers  of  his  right  hand. 

Paragraph  4  of  said  petition  alleges  that 
as  a  result  of  said  Injury  petitioner  was  to- 
tally disabled  from  performing  any  labor  or 
service  whatever  for  the  period  ot  3t/i« 
months,  and  suffered  permanent  partial  dis* 
ability  as  above  mentioned ;  that,  under  and 
by  virtue  of  the  provisions  of  the  aforesaid 
act,  petitioner  Is  entitled  to  compeosatioo 
from  respondent  in  the  sum  of  f 1,464. 

Paragraph  5  of  said  petition  alleges  that 
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petitioner  has  compiled  wltb  all  ttae  provl- 
sloDS  of  said  act;  that  neither  he  nor  his 
said  employer  have  ever  rejected  the  provl- 
sl<ms  of  said  act;  that  prior  to  said  Injury 
of  petltlraier,  petitioner's  said  employer  had 
never  paid  to  respondent  any  amount  wbat- 
ever,  as  is  required  under  the  provisions  of 
said  act  from  employers  not  rejecting  the 
terms  of  said  act,  nor  had  any  demand  ever 
been  made  of  such  employer  for  such  pay- 
meat  by  respraident;  that  rei^ndent  re- 
fused, and  will  continue  to  refuse,  to  pay 
petitioner  said  claim  solely  because  petition- 
er^ employer  -had  not  contributed  to  the 
ctate  Insurance  fund  provided  for  In  said 
act 

Paragraph  6  of  the  petition  alleges  that  It 
was  and  to  the  duty  of  resp<mdent  nnder  and 
by  virtue  of  said  act  to  award  and  pay  peti- 
tioner the  amount  of  said  claim. 

Paragraph  T  of  the  petition  alleges  that 
petitioner  has  no  plain,  speedy,  or  adequate 
remedy  at  law. 

To  the  petlt^n  a  demnrrer  was  filed,  al- 
leging: 

"That  said  petition  does  not  state  a  cause  of 
■ctioD  in  favor  of  petitioner  and  against  respond- 
ent, nor  does  it  state  facts  suSicieiit  to  entitle 
the  petitioner  to  the  relief  prayed  for  tliercin." 

This  proceeding  was  submitted  upon  the 
briefs  Sled.  It  was  assumed  by  the  briefs, 
both  upon  ttae  part  of  petitioner  and  re- 
spondent, that  mandamus  was  the  proper 
remedy  In  this  case.  Upon  reading  the  peti- 
tion, the  court  was  of  the  opinion  tbat  a 
serious  question  was  presented  as  to  what 
was  petitioner's  remedy  upon  the  facts  al- 
leged, and  an  order  was  made  vacating  the 
submission  and  directing  counsel  to  present 
the  question  as  to  whether  mandamus  was 
an  appropriate  remedy.  Counsel  for  the  re- 
q>ective  parties  have  filed  a  joint  brief,  In 
which  It  is  contended  that  this  conrt  should 
entertain  the  writ. 
Section  38  of  the  act  in  question  provides: 
"The  Nevada  Indastrial  Commission  is  hereby 
tuthorized  and  empowered  to  prosecute,  defend 
and  maiDtain  actions  in  the  name  of  the  Com- 
■niasioa  for  the  enforcement  of  the  provisions  of 
tUs  act  •  • 

From  the  briefs  filed  upon  the  merits  it 
would  appear  tbat  the  mabi,  and  possibly 
the  only,  cmtroversy  relative  to  the  claim  of 
petitioner,  grows  out  of  a  difference  of 
oplnlra  as  to  the  construction  of  sectl<m  37 
of  the  act,  which  reads  as  follows: 

"If  any  employer  shall  default  in  aoy  payment 
to  the  accident  fnod  hereinbefore  in  this  act  re- 
quired, the  sum  dae  shall  be  collected  by  action 
at  law  in  the  name  of  the  Nevada  Industrial 
Commission  as  plaintiff,  and  such  right  of  action 
■hall  be  in  addition  to  any  other  right  of  action 
or  remedy.  Id  respect  to  any  injury  happening 
to  any  of  his  workmen  daring  the  period  of  any 
default  in  the  payment  of  any  premium  under 
section  6,  the  defaulting  employer  sh^l  not,  if 
Bnch  default  be  after  demand  for  payment,  be  en- 
titled to  the  benefits  of  this  act.  but  shall  be  lia- 
ble to  snit  by  the  injured  workman  (or  the  hus- 
hand,  wife,  child  or  aependeDt  of  sudi  workman 
to  case  death  result  from  the  accident)  as  he 
would  ham  been  prior  to  the  passage  of  this  act 


In  case  the  recovery  actnally  collected  In  such 
suit  shall  equal  or  exceed  the  compensation  to 
which  the  plaintiff  therein  would  be  entitled  un- 
der this  act,  the  plaintifE  shall  not  be  paid  any- 
thing out  of  the  accident  fund;  if  the  said 
amount  shall  be  less  than  such  compensation  un- 
der this  act,  the  accident  fund  shall  contribute 
the  amount  of  the  deficiency.  The  person  so  en- 
titled under  the  provisions  of  this  section  to  sue 
shall  have  the  choice  (to  be  exercised  before  suit) 
of  proceeding  by  suit  or  taking  under  this  act 
If  such  person  shall  take  under  this  act,  the 
cause  of  action  against  the  employer  shall  be  as- 
signed to  the  Nevada  Industrial  Commission  for 
the  benefit  of  the  accident  fund.  la  any  suit 
brought  upon  such  cause  of  actioo  the  measure 
of  liability  shall  be  as  provided  in  section  1, 
subdivision  c  (1, 2,  3  and  4)  of  this  act  Any  such 
cause  of  action  assigned  to  the  Nevada  Indus- 
trial Commission  may  be  prosecuted  or  compro- 
mised bjr  the  department  in  its  discretion.  An; 
compromise  by  the  workmen  of  any  such  suit, 
which  would  leave  a  deficiency  to  be  made  good 
out  of  the  accident  fund,  may  be  made  only  with 
the  written  approval  of  the  department.** 

[11  We  are  of  the  opinion  that,  notwith- 
standing counsel  contends  that  this  proceed- 
ing only  presfuits  a  question  of  law  as  to 
the  proper  construction  of  section  .17.  supra, 
the  extraordinary  proceeding  in  mandnmas 
is  not  the  proper  remedy.  It  has  been  re- 
peatedly decided  by  this  court  that  manda- 
lons  will  not  lie  if  there  is  a  plain,  speedy, 
and  adequate  remedy  at  law.  That  there  Is 
a  remedy  at  law  against  respondent  upon  a 
rejected  claim  of  an  employs,  we  think,  per- 
mits of  no  question.  Suppose,  for  example, 
a  claim  is  rejected  by  the  Commission  upon 
the  ground  that  the  relation  of  employer  and 
employe  did  not  exist  at  the  time  of  the  ac 
ddemt,  it  would  not  we  think,  be  contended 
that  this  court,  upon  an  original  proceeding 
In  mandamus,  could  hear  evidence  and  de- 
termine such  controverted  question  of  fact 
Again,  if  the  Commission  should  determine 
that  the  extent  of  the  claimant's  Injuries  are 
not  as  great  as  that  asserted  by  the  claim- 
ant, and  the  claimant  Is  unwilling  to  accept' 
the  compensation  which  the  Commission  de- 
termines he  Is  entitled  to,  the  claimant  Is  en- 
titled to  have  the  question  of  the  extent  of 
his  injuries  determined  as  a  fact  by  a  court 
of  law.  Suppose  that,  instead  of  filing  a  de- 
murrer to  the  petition  in  this  proceeding, 
respondent  had  filed  an  answer  and  denied 
all  the  allegatloms  of  the  petition,  we  think 
counsel  would  not  contend  that  this  court 
could  assume  to  act  as  a  court  of  original 
Jurisdiction  and  try  the  Issues  of  fact  thus 
raised. 

There  has  been  filed  In  this  proceeding  for 
the  Information  of  the  court  a  transcript  of 
all  of  the  proceedings  before  respondent  in 
the  matter  of  the  claim  of  petitioner.  From 
this  transcript  It  appears  that  petitioner's 
clatan  was  at  one  time  allowed  conditionally 
by  a  vote  of  a  majority  of  the  members  of 
ttae  rMpondent  Gommlsslon.  Snbseqnently . 
the  CommlssioQ  reconsidered  the  resolution 
by  wUtSb  the  dalm  was  conditionally  allow- 
ed,  and  tbe  tdalm  was  rejected.  It  appears 
from  tbto  transcript  that  st  <Mie  time,  the 


Digitized  by 


Google 


518 


161  PACIFIC 


REPORTER 


(Mont 


qae&tlon  was  raised  whether  the  relation  of 
employer  and  employ^  existed  at  the  time 
of  the  accident.  It  nowhere  appears  from 
the  transcript,  excepting  Inferentially,  that 
the  respondent  Commission  ever  found  the 
facts  as  alleged  In  the  petition.  While  this 
transcript  of  the  proceedings  l>efore  the  re- 
spondent Commission  may  have  no  proper 
place  In  determining  the  questions  raised 
upon  the  demurrer  to  the  petition,  it  Is  prop- 
er, we  think,  to  refer  to  the  same  as  Illus- 
trating the  reason  why  mandamus  ts  not  an 
appropriate  remedy  to  enforce  a  rejected 
claim  presented  to  such  Commission.  Nec- 
essarily, the  claim  of  an  employe,  rejected 
in  whole  or  in  part  by  the  Industrial  Com- 
mission upon  any  question  of  fact  going  to 
the  extent  of  his  injuries  or  as  to  the  ex- 
istence of  the  relationship  of  employer  and 
employ^  at  the  time  of  the  accident,  must 
be  determined  in  an  action  at  law  against 
the  Commission.  If  the  remedy  hy  an  action 
at  law  Is  ample,  and  the  only  remedy  In  the 
case  of  a  rejected  claim,  based  upon  a  dis- 
agreement between  the  claimant  and  the 
Commission  as  to  such  matters  of  fact,  we 
can  see  no  good  argument  why  the  same  rem- 
edy Is  not  as  plain,  speedy,  and  adequate 
where  the  rejection  of  the  claim  is  based 
up<Hi  a  difference  of  opinion  as  to  a  mere 
matter  of  law.  Many  cases  arise  in  which 
disputes  between  litigants  are  based  simply 
upon  a  difference  of  contention  as  to  a  mat- 
ter of  law.  Our  statutes  provide  for  a  sim- 
ple method  of  submission  of  such  contro- 
versies to  the  district  courts.  Rer.  Laws, 
U  5252-5254. 

[21  In  the  administration  of  the  important 
duties  imposed  upon  the  Nevada  Industrial 
CJommlssion,  that  Commission  will  doubtless 
often  be  required,  as  It  Interprets  its  duty, 
to  reject  claims  in  whole  or  In  part,  and  both 
upon  questions  of  fact  and  law.  If  a  claim 
is  finally  rejected  In  toto,  that  is  the  end  of 
it  so  far  as  the  Commission  is  concerned, 
unless  a  Judgment  Is  obtained  against  the 
Commission  in  a  court  of  competent  jarls- 
dictlon,  in  which  event  the  Judgment  will 
have  the  force  of  an  allowed  claim.  Should 
the  Commission  refuse  to  pay  such  final  Judg- 
ment, mandamus  would  be  an  appropriate 
remedy. 

It  was  never  intended  that  this  court, 
through  the  agency  of  some  extraordinary 
writ,  should  be  made  the  instrument  for  fur- 
nishing legal  advice  to  twards,  commissions, 
and  officers.  Petitioner  has  or  has  not  a 
legal  claim  against  the  respondent  Commis- 
sion. A  district  court  Is  the  proper  forum 
to  determine  the  legality  of  his  claim,  and, 
if  a  legal  claim,  the  amount  he  is  entlfled 
to  recover  under  the  statute.  If.  after  a 
Judgment  in  the  district  court,  either  party 
Is  dissatisfied  with  such  Judgment,  the  rem- 
edy of  appeal  to  this  court  is  available. 

If  the  Legislature  had  not  adopted  the 
statute  under  which  petitioner  claims  com- 


pensation, he  would,  if  he  sought  to  enforce 
compensation  from  his  employer,  be  compel- 
led to  Institute  his  suit  In  the  district  court. 
It  cannot,  in  reason,  we  think,  be  contend- 
ed that  8  person  entitled  to  compensntkm  for 
personal  injury  has,  by  virtue  of  the  statute, 
been  granted  any  different  remedy  to  estab- 
lish his  right  to  8uch  compensation  than  that 
which  before  existed. 

Petitioner  having  an  adequate  remedy  at 
law,  proceeding  in  mandamus  is  not  avail- 
able. State  ex  rel.  MIghels  v.  Eggers,  36 
Nev.  364,  136  Pac.  164 ;  State  ex  rel.  Abel  v. 
Eggers,  36  Nev.  372,  136  Pac.  100,  104;  State 
ex  rel.  Kendall  v.  Cole,  39  Nev.  — ,  148 
Pac.  551. 

The  demurrer  to  the  petition  is  sustained. 
McCARRAN  and  COLEMAN.  JJ.,  concur. 


(SS  Mont.  SI> 
WALL  T.  NORTHERN  PAa  RT.  CO. 

(No.  3439.) 

(Supreme  Court  of  Montana.  Dec.  1,  1910^) 

1.  Caebiebs  «=>32(2)  ■—  Cabbiaob  of  Lxtx 
Stock  —  Limitatiokb  or  I^ABiurr  —  R«- 

QUIBEMENTS  OF  NOTICE  OF  LOSS— WAIVBB. 
A  Stipulation,  in  a  bill  of  lading  for  an  in- 
terstate shipment  of  cattle,  that  the  shipper,  as 
a  condition  to  bis  right  to  recover  damages  for 
loss  or  injury  to  any  of  the  stock,  must  give 
notice  of  nia  claim  m  writing  to  some  officer 
or  station  agent  of  the  company  before  the  stock 
should  be  removed  from  the  place  of  destination 
or  mingled  with  other  stock,  cannot  be  waived 
by  the  carrier,  under  the  provisions  of  the  In- 
terstate Commerce  Act,  forbidding  discrimina- 
tions. 

[Ed.  Note.— For  other  cases,  see  CarrlezB, 
Cent  Dig.  }  84;  Dec.  Dig.  «=>32[2).] 

2.  CoUBTS  €=»97(1)  —  Theobt  of  Case  Be- 
low. 

An  action  by  a  shipper  of  live  stock  against 

a  railroad  for  mjuries  to  stock  in  transit  was 
tried  on  the  tlifeory  that  compliance  with  the 
bill  of  lading  stipulation  for  notice  al  claim 
could  be  waived  by  the  railroad.  On  appeal  to 
the  state  Supreme  Court  the  qnestion  of  waiver 
was  not  considered,  the  stipulation  being  re- 
garded as  unreasonable  and  invalid  in  any  event. 
On  appeal  to  the  United  States  Supreme  Court, 
the  stipulation  was  held  valid  and  enforceable, 
and  the  cose  remanded.  Held,  the  railroad  com- 
pany was  not  precluded,  by  the  theory  on  which 
the  case  had  been  tried  below,  from  urging  that 
such  stipulation  could  not  be  waived  by  the 
carrier  under  the  uniformity  requirements  of  the 
Interstate  Commerce  Act,  since  whether  sudi 
stipulation  could  be  waived  was  a  federal  Ques- 
tion, and  the  rule  of  the  theory  of  the  case  be- 
low, being  merely  a  rule  of  practice,  must  give 
way  to  the  holding  of  the  Supreme  Court  of 
the  United  States  on  the  federal  question. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S  329;  Dec.  Dig,  «S»»7(1).] 

3.  Appeal  and  Erkob  «=»1175(1)— Disposx- 
TioN  OP  Case— Rendebinq  Judquent. 

Where  action  was  brought  to  recover  as  a 
lump  sum  damages  for  several  items,  on  some 
of  which  it  was  decided  on  appeal  no  recovery 
could  be  had,  and  a  general  verdict  was  re- 
turned for  a  less  amount  than  their  aggregate, 
hut  it  did  not  appear  what  particular  items  were 
considered  in  making  up  the  amount  of  the 
verdict,  judgment  could  not  be  rendered  in  the 
Supreme  Court  for  the  items  on  which  plaintiff 
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migbt  bave  recovered,  since  thia  would  sabstl- 
tute  tbe  judgment  of  the  Supreme  Court  for 
that  of  tbe  jurr  in  makiDK  findings. 

[Ed.  Note. — For  other  cases,  aee  Appeal  and 
Error,  Cent  Dig.  IS  4573,  4575,  4576,  4583- 
4587 ;  Dec  Dig.  <3=>U75(l).l 

Appeal  from  District  Court,  Oallatin  Coun- 
ty; Beo.  B.  Law,  Judge. 

Action  by  R.  P.  Wall,  as  administrator  of 
the  estate  of  &  3.  Wall,  deceased,  against 
tbe  Northern  Pacific  Itailway  Company.  On 
remand  from  Supreme  Conrt  of  United 
States.    Reversed  and  remanded. 

For  prerlous  opinions,  see  241  U.  S.  87, 
86  Sup.  Ct  493.  60  L.  EkL  90C;  also  GO  Mont. 
12e,  146  Pac.  291. 

Eartman  &  Hartman,  -  of  Bozeman,  and 
Gnnn,  Rascb  &  Hall,  of  Helena,  for  appel- 
lant WaltOT  Aitken,  of  Bozeman^  for  re- 
spondent. 

HOLLOW  AT,  J.  Wben  tbls  caose  came 
before  this  conrt  on  appeal  from  the  dis- 
trict court  of  Gallatin  county,  we  reached 
tbe  conclusion  that  the  provision  In  tbe  bill 
of  lading  which  required  the  shipper,  as  a 
condition  precedent  to  his  right  to  recover 
damages  for  any  injury  to  tbe  cattle  while  in 
transit,  to  give  notice  In  writing  of  his  claim 
before  the  cattle  were  removed  from  tbe 
place  of  destination  or  mingled  with  other 
stock,  was  unreasonable  and  void,  and  af- 
firmed the  Judgment  in  favor  of  the  plalntUF. 
Wall  V.  Northern  Pac.  Ry.  Co.,  00  Mont.  122, 
145  Pac.  291.  The  qnestlon  whether  the 
carrier  had  waived  compliance  with  that  pro- 
vision was  submitted  to  the  Jury  In  the  trial 
conrt,  and  tbe  verdict  was  apparently  based 
upon  a  finding  that  such  compliance  bad 
been  waived.  In  this  court  we  deemed  the 
question  of  waiver  immaterial  and  gave  it  no 
consideration.  When  the  cause  was  removed 
by  writ  of  error  to  the  Supreme  Court  of  the 
United  States,  that  court  reversed  onr  Judg- 
ment and  held,  In  effect,  that  the  provision 
in  the  bin  of  lading  to  which  reference  has 
'been  made  was  reasonable  and  valid,  and 
remanded  the  cause  for  further  proceedings. 
Northern  Paa  Ry.  Co.  v.  Wall,  241  U.  S.  87. 
36  Sup.  Ct  493,  60  L.  Ed.  005.  Reference 
is  made  in  tbe  opinion  to  tbe  fact  that  the 
question  of  waiver  was  litigated  in  tbe  trial 
court,  but  not  considered  In  this  court 
Counsel  for  plalDtlff  now  insists  that  tbls 
conrt  review  the  evidence  touching  tbe  ques- 
tion of  waiver,  and,  if  we  find  it  sufficient  to 
Justify  tbe  verdict  that  we  again  afBrm 
the  Judgment,  and  argues  that  this  was  the 
intention  of  the  Supreme  Court  of  the  United 
States  In  remanding  the  cause,  with  the  di- 
rections contained  in  the  mandate.  We  are 
met  with  the  contention  by  counsel  for  the 
carrier  that  such  could  not  have  been  the  In- 
tention of  tbe  Supreme  Court,  for  the  reason 
that  compliance  with  the  provision  of  the  bill 
of  lading  In  quesUoo  could  not  be  waived  by 
the  carrier,  and  that  the  Supreme  Court  had 
theretofore  and  has  since  held  that  compli- 


ance with  like  terms  of  contracts  of  Inter* 
state  shipments  cannot  be  waived. 

In  many  instances  the  Supreme  Court  has 
had  occasion  to  consider  the  Commerce  Act 
and  its  amendments,  generally  with  reference 
to  deviations  from  the  established  rates,  and 
to  indicate  the  broad  purpose  to  be  served  by 
that  legislation.  In  New  Tork,  New  Haven  & 
H.  R.  Co.  V.  Interstate  Oom.  Commission,  200 
U.  S.  361.  26  Sup.  Ct  272,  SO  L.  Bd.  616,  that 
court  said: 

"It  cannot  be  challenged  that  the  great  pur- 
pose of  the  act  to  regulate  commerce,  -wnilat 
seeking  to  prevent  unjust  and  unreasonable 
rates,  waa  to  secure  equality  of  rates  as  to  all 
and  to  destroy  favoritism.  Uiese  last  being  ac- 
complished by  requiring  tbe  publication  of  tar- 
iffs and  by  prohibitiae  secret  departures  from 
such  tariffs,  and  forbidding  rebates,  preferences, 
and  all  other  forms  of  undue  discrimination. 
*  *  *  If  the  public  purpose  which  tbe  stat- 
ute was  intended  to  accomplish  be  borne  in 
mind,  its  meaning  becomes,  if  possible,  clearer. 
What  was  that  purpose?  It  was  to  compel  tbe 
carrier  as  a  public  agent  to  give  equal  treat- 
ment to  all." 

In  Armour  Packing  Co.  v.  United  States, 
209  U.  S.  56,  28  Sup.  Ct  428,  62  U  Ed.  681, 
the  conrt  said: 

"The  Elkins  Act  proceeded  ujfon  broad  lines 
and  was  evidently  intended  to  effectuate  the 
purpose  of  Congress  to  require  that  all  ship- 
pers should  be  treated  alike,  and  that  the  only 
rate  charged  to  any  shipper  for  tbe  same  serv- 
ice under  the  same  condluons  should  be  the  one 
established,  published  and  posted  as  required 
by  law.  It  18  not  so  much  the  particular  form 
by  which  or  the  motive  for  which  this  purpose 
was  accomplished,  but  the  intention  was  to  pro- 
hibit any  and  all  means  that  might  be  resorted 
to  to  obtain  or  receive  coucesaions  and  re- 
bates from  the  fixed  rates,  duly  posted  and  pub- 
lished." 

In  Chicago  &  Alton  R.  R.  Co.  v.  Klrby,  22S 
U.  S.  155,  32  Sup.  Qt  648.  66  L.  Ed.  1038. 
Ann.  Cas.  1914A,  501.  where  the  shipper  was 
relying  upon  a  spedlal  oral  contract  t^at  his 
stock  should  be  taken  1^  a  partlcalar  ^t 
train,  the  court  quoted  with  an>roval  the 
ezceipt  from  tbe  oplnlcm^  In  tbe  Armour  Case 
above,  as  Jnstlflcatlon  for  its  conduslon  that 
such  a  special  contract  was  Invalid,  and  far- 
ther said: 

'The  broad  purpose  of  the  Commerce  Act  was 
to  compel  tbe  establishment  of  reasonable  rates 
and  their  nniform  application.  That  purpose 
would  be  defeated  if  sanction  be  given  to  a 
special  contract  by  which  any  such  advantage  is 
given  to  a  particular  shipper  as  that  contract- 
ed for  by  tbe  defendant  Id  error.  To  guarantee 
a  particular  connection  and  transportation  by 
a  particular  train  was  to  give  an  advantage 
or  preference  not  open  to  all  and  not  provided 
for  in  the  published  tariffs." 

In  a  somewhat  similar  case,  Kansas  So. 
Ry.  V.  Cart,  227  U.  S.  639,  33  Sup.  Ct  391,  67 
U  Ed.  683,  the  court  said: 

"Nor  can  a  carrier  legally  contract  with  a 
particular  shipper  for  an  unusuul  service^  unless 
be  make  and  publish  a  rate  for  such  service 
equally  open  to  aU." 

Another  case,  very  similar  In  Its  facts 
to  the  Kirby  Case  above.  Is  Atchison,  T.  & 
S.  F.  Ry.  Co.  T.  Robinson,  233  U.  S.  ITS.  84 
Sup.  Ct  556.  68  L.  Ed.  901. 
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Tbere  the  conrt  said: 

"If  oral  agreements  of  this  character  cao  he 
suBtuined,  then  the  door  is  open  to  all  manDer 
of  special  contracta,  departing  from  the  sched- 
ules and  ratea  filed  witJi  the  commissioa.  Kan- 
sas City  Southern  Rr.  Co.  v.  CarK  supra,  227 
U.  S.  652  (33  Sup.  Ct  391.  67  L.  Efd.  683].  To 
maintain  the  supremacy  of  aacb  oral  agreements 
would  defeat  the  primary  purposes  of  the  later- 
state  Commerce  Act,  so  often  afBrmed  in  the 
decisions  of  tUa  court,  which  are  to  require 
equal  treatment  of  all  shippers  and  the  charg- 
ing of  but  one  rate  to  all,  and  that  the  one  filed 
as  required  by  the  act.** 

In  PbllllpB  T.  Orand  Trank  Ry^  236  V.  S. 
662,  36  Sup.  Ct  444,  69  L.  Bd.  774.  there  was 
presented  the  question  whether,  In  an  ac- 
tl(Hi  by  a  Bhlpper  to  recover  for  freight  over- 
cbargea,  where  It  appeared  from  the  face  of 
the  complaint  that  the  action  had  not  been 
commenced  within  the  tbne  limited  by  the 
Hepburn  Amendment,  the  objection  conld  be 
raised  by  general  demnrrer.  The  conrt  held 
that  under  the  statute  the  lapse  of  time,  not 
only  bars  the  remedy,  but  destroys  the  lia- 
bility, and  said: 

"This  will  more  distinctly  nppear  by  consider- 
ing the  requirement!!  of  uniformity,  which,  in 
this  as  in  So  muny  other  instances,  muat  be 
borne  in  mind  in  construing  the  Commerce  Act. 
The  obligation  of  the  earner  to  adhere  to  the 
legal  rate,  to  refund  only  what  is  permitted  by 
law  and  to  treat  all  shijipers  alike,  would  have 
made  it  illegal  for  the  carriers,  cither  by  sUcnce 
or  hy  espreaa  waiver,  to  preserve  to  the  Phillips 
Compauy  a  right  of  action  which  the  statute  re- 
quired should  be  asserted  within  a  fixed  period. 
To  have  one  period  of  limitation  where  the  com- 
plaint is  filed  before  the  Commission  and  the 
varying  neriods  of  limitation  of  the  different 
states,  where  a  suit  was  brought  in  a  court  of 
competent  jurisdiction,  or  to  permit  a  railroad 
company-  to  plead  the  statute  of  limitations  as 
against  some  and  to  waive  it  as  against  others, 
would  he  to  prefer  some  and  discrimtuato 
against  others  in  violation  of  tlie  terms  of  the 
Commerce  Act,  which  forbids  all  devices  by 
which  such  results  may  be  accomplished.  The 
prohibitions  of  the  statute  against  unjust  dis- 
crimination relate,  not  only  to  inequality  of 
charges  and  inequality  of  facilities,  but  also 
to  the  giving  of  preferences  by  means  of  con- 
sent judgments  or  the  waiver  of  defenses  open 
to  the  carrier.  The  railroad  company,  there- 
fore, was  bound  to  claim  the  benefit  of  the  stat- 
ute here,  and  could  do  so  here  by  general  de- 
murrer." 

In  Georgia,  F.  &  A.  Ry.  Co.  T.  Bllsh  MllUng 
Co.,  241  U.  S.  190,  36  Sup.  Ct.  541,  60  L.  Ed. 
948,  tbere  was  presented  the  question  wheth- 
er by  Its  wrongful  act  the  carrier  could  aban- 
don the  contract  of  shipment  and  render  It- 
self liable  In  the  event  tbe  shipper  had  fail- 
ed to  make  claim  within  the  time  limited  for 
such  purpose  by  the  bill  of  lading.  The  court 
said: 

"It  is  urged,  however,  that  the  carrier,  in  mak- 
ing the  misdelivery,  converted  tbe  flour  and 
thus  abandoned  the  contract.  But  the  parties 
could  not  waive  the  terms  of  the  contract  un- 
der which  the  shipment  was  made  pursuant  to 
tbe  federal  act;  nor  could  the  carrier  by  its 
conduct  give  tbe  shipper  the  right  to  ignore 
these  terms  which  were  applicable  to  that  con- 
duct and  hold  the  carrier  to  a  different  respon- 
sibility from  that  fixed  by  the  agreement  made 
uhder  the  published  tariffs  and  regulations.  A 
different  view  would  Rotagonize  the  plain  policy 
of  tbe  act  and  open  the  door  to  the  very  abuses 
at  which  the  act  was  aimed.** 


In  Banaka  v.  Missouri  Pac.  Ry.  Co.,  193 
Mo.  App.  345,  186  S.  W.  7,  the  Court  of  Ap- 
peals of  Missouri  had  under  consideration 
the  question  whetiier  an  Interstate  carrier  can 
waive  the  requirement  In  the  bill  of  lading 
that  notice  of  claim  for  damages  must  be 
presented  within  a  certain  spedfled  time, 
and  said: 

"But  plaintiff  relies  upon  a  'waiver  of  the  no- 
tice by  conduct.  That  is  to  say,  defendant  by 
its  acts  and  conduct  waiv^  its  privileges  with 
respect  to  notice  in  this:  ORiat  it  accepted  and 
received  plaintiff's  claim  without  protest  or  com- 
plaint, after  the  limitattmi  of  four  months  had 
cspired,  and  that  it  treated  with  plaintiff  unce 
four  months  after  a  reasonable  time  for  deliv- 
ery bad  expired,  and  declined  to  pay  on  otBer 
grounds  that\  want  of  notice.  The  federal  Com- 
merce Act  is  designed  to  prevent  discrimination 
between  shippers,  and  its  object  is  to  nullify 
any  device  whereby  the  carrier  may  practice  fa- 
vontiam  between  than." 

The  court  refers  to  the  language  employed 

In  the  Phillips  Case  above,  and  concludes: 

"Under  this  rule  of  equality  we  think  a  car- 
rier cannot  say  to  one  shipper,  'I  will  enforce 
the  burdensome  terms  of  our  contract  requiring 
notice  in  a  specified  time,*  and  to  another.  *I 
will  release  you  from  the  anrae  pro^'isions  in  the 
same  character  of  contact.'  We  do  not  say  that 
a  situation  might  not  exist  whereby  a  shipper 
would  be  relieved  of  the  necessity  of  giving  no- 
tice of  loss,  but  we  do  say  that  a  carrier  may 
not,  by  his  voluntary  act,  rdease  one  and  bold 
the  other." 

The  same  conclusion  was  reached  by  tlia 
same  conrt  In  Kemper  Mill  Co.  t.  Missouri 
Pac.  By.  Co..  193  Mo.  Ain>.  466,  186  S.  W.  8. 
There  reference  la  made  to  the  decision  In 
the  Blisb  Milling  Co.  Case  above,  and-  it 
is  said  that  the  Supreme  Court  of  the  United 
States  there  held  that  the  giving  of  the  noti<» 
by  the  Bhlpper  caunot  be  waived  bf  the  csur- 
rler.  Again,  In  Donoho  v.  Missouri  Ry.  Ca. 
193  Mo.  App.  610,  187  8.  W.  141.  the  same 
court  held: 

"Under  the  decisions  of  the  t?npreme  Court 
of  the  United  States,  the  contractual  provision 
as  to  notice  is  valid,  and  it  cannot  be  waived." 

II)  When  we  realize  that  the  ultimate  ob-' 
ject  of  the  Commerce  Act  la  to  guarantee  to 
Interstate  shippers  absolute  equality  In  rates 
and  treatment,  and  to  prevent  unjust  dis- 
criminations, by  whatever  means  employed, 
the  conclusion  Is  forced  that  tbe  carrier  can- 
not waive  a  provision  of  the  bill  of  lading  of 
tbe  character  of  the  one  under  consideration. 
To  permit  the  carrier  to  say  to  one  of  two 
competing  shippers,  "If  yon  do  not  present  a 
notice  of  your  claim  for  damages  wltbln  tbe 
time  limited  by  the  bill  of  lading,  your  right 
to  sue  shall  be  forfeited,"  and  to  another 
shipper,  under  similar  drcumstanoes,  "Not- 
withstanding your  failure  to  give  the  re- 
quired notice,  your  right  to  press  the  claim 
by  negotiations,  or  In  court,  will  not  be  dis- 
puted, and  no  question  wlU  be  raised  upon 
your  failure  to  give  notice,"  would  result  in 
substituting  for  the  written  contract  of  sht^ 
ment  what  Is  In  effect  a  special  agreement, 
not  filed  with  nor  sanctioned  by  the  Interstate 
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Commerce  Commlssloii,  and  one  whereby  the 
latter  shipper  wonld  secnre  a  decided  prefer- 
ence and  advantage  over  his  less  fortunate 
comi>etltor.  It  was  plainly  the  intention  of 
Congress  that  the  shipping  contracts  shall  be 
such  only  as  meet  the  approval  of  the  Com- 
mission ;  that  they  shall  be  published  for  the 
benefit  of  all  intending  shippers  alike;  that 
they  shall  be  rigidly  adhered  to  by  both  ship- 
per and  carrier,  and  all  the  terms  and  pro- 
visions carried  Into  eCTect  in  good  faith.  If 
the  carrier  cannot  waive  the  defense  that  the 
action  against  it  was  not  commenced  within 
the  time  limited  by  statute,  as  held  In  the 
Phillips  Case  alwv^  neither  can  it  waive 
the  defense  tliat  the  required  notice  was  not 
presented  In  time. 

[2]  It  is  suggested  by  counsel  for  the  plain- 
tiff that  this  cause  was  tried  and  determined 
in  the  court  below  upon  the  theory  that  com- 
pliance with  the  provision  of  the  shipping 
contract  requlrii^  notice  could  be  waived, 
and  that  the  railway  company  ought  not  to 
be  permitted  to  change  its  theory  at  this  late 
day.  But  whether  such  compliance  can  be 
waived  Is  a  federal  question,  and  In  our  opin- 
ion our  rule  of  practice  to  which  reference 
Is  made  must  give  way  In  this  Instance  to 
the  holding  of  the  Supreme  Court  of  the 
United  States.  Since  the  required  notice 
was  not  given  in  this  Instance,  and  the  fail- 
ure to  tfve  It  could  not  be  waived  by  the 
carrier,  but  must  be  invoked,  there  is,  under 
the  decision  of  the  Supreme  Court  of  the 
United  States,  no  question  open  for  further 
consideration. 

[3]  Plaintiff  urges  that  he  may  recover  for 
the  three  animals  which  died  cn  route,  even 
if  he  is  denied  relief  for  the  injuries  to  the 
others.  The  action  was  brought  to  recover 
$1,504.83  as  the  aggregate  damages  for  the 
loss  of  these  three,  (or  the  Injuries  and  de- 
predation to  the  others,  and  for  the  extra 
feed  and  care.  The  jury  returned  a  general 
verdict  in  favor  of  plaintiff  for  $879.60,  and 
we  are  unable  to  say  from  the  record  what 
particular  elements  were  cousldered  In  mak- 
ing up  that  amount.  Whether  the  Jury  found 
that  these  three  animals  died  from  exposure 
to  the  extreme  cold,  from  being  trampled  by 
the  others,  or  that  the  deaths  resulted  prox- 
imately from  defendant's  negligence  in  unrea- 
sonably delaying  the  alilpment,  cannot  be  de- 
termined. We  cannot  substitute  this  court 
for  the  jury  and  make  findings  upon  those 
subjects. 

The  Judgment  heretofore  rendered  by  this 
court  is  vacated  and  set  aside,  and  It  Is  now 
ordered  that  the  Judgment  of  the  district 
court  of  Gallatin  cpnnty  In  favor  of  the 
plaintiff,  and  the  order  denying  defendant's 
motion  for  a  new  trial,  be  reversed,  and  the 
cause  Is  remanded,  with  directions  to  the 
lower  court  to  enter  Judgment  in  favor  of  the 
defendant  for  its  costs,  Including  the  costs 


Incurred  in  the  Supreme  Court  of  the  United 
States. 
Reversed  and  remanded. 

BBANTLY,  C.  J.,  and  SANNEB,  J.,  con- 
cur. 


(63  Xoai.  n) 

ALBERS  T.  BOARD  OF  COUNT!  GOU'RS 
OP  BBAVEBHEAD  COUNTT  et  al. 

(No.  3708.) 

(Supreme  Court  of  Montana.   Nov.  24.  1916.) 

1.  Counties  <g=>205(5)— Clajms—Appbai,  to 
Ddstrict  Coubt  fbou  Action  of  Boabd  or 
County  ComiissioNiEs— Statute. 

Under  Rev.  Codes  S  2948,  providing  that  an 
appeal  to  the  district  court  from  an  order  of  a 
coun^  board  of  commissioners  allowitu;  or  dls- 
allowmff  a  claim  must  be  entered,  tried,  uia 
determmed  the  same  as  appeals  tnan  justices* 
courts,  on  appeal  to  the  district  court  from  an 
order  of  the  board  of  commissioneTs  of  a  county 
allowing  a  claim,  the  district  court  is  limited  to 
the  determination  of  oa^  the  matter  tliat  was 
before  the  board  of  commlssionenu 

[Ed.  Note.— For  other  cases,  see  Conntieb, 
Cent.  Dig.  H  382,  33S;  Dec.  Dig.  ^206(Si^ 

2.  CouNTiM  «=>204(4)—CLAni»— Action  or 
Board  of  Countt  CoMutssiONEBS— Statute 
— "Ooubt'  '— "  JunOMENT." 

A  board  of  county  commissionen  Is  not  a 
"conrt,"  and  its  action  in  allowing  or  disallowing 
a  claim  agsinst  the  couaty  is  not  tantamount 
to  a  "jadgmeut,"  its  refusal  to  allow  a  claim 
not  being  conclusive,  even  though  the  claimsnt 
does  not  appeal,  in  view  of  Rev.  Codes,  §  6450a, 
Bubd.  2,  providing  that  actions  for  claims  against 
a  county,  rejected  by  the  commissioners,  must  be 
commenced  within  six  months  after  the  first 
rejection. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  i  317;  Dec.  Dig.  ^204(4). 

For  other  defmitionsj  see  Words  and  Phrases, 
First  and  Second  Series,  Court;  Judgment.] 

8.  Counties  «=3205(5)— Claims— Appeal  to 

District  Court— Statutes. 
Under  Rev.  Codes,  {$  2947,  2948.  concern- 
ing appeals  to  the  district  court  from  an  order 
of  the  board  of  county  commissioners  allowing 
or  disallowing  a  claim  against  the  county  in 
whole  or  in  part,  tlie  action  of  the  district  court 
should  not  terminate  in  a  formal  judgment  for 
the  amount  of  the  claim,  though  judgment  for 
costs  is  proper,  but  only  in  an  order  affirming 
or  reversing  the  action  of  the  board,  since  the 
language  of  section  2948  means  only  that  the 
court  may  try  de  novo  tbe'questlon  whether  the 
action  of  the  board  was  correct,  and  so  declare. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  SS  332,  333;  Dec.  Dig.  «s»205(5).) 

4.  Counties  «=9205(9)  —  Claxus— Afpbal  — 

JuDOMENT— Statute. 
Under  Rev.  Codes,  §S  2947,  2948,  relative 
to  appeals  to  the  district  court  trom  tnc  decision 
of  a  board  of  county  commissioners  allowing  or 
disallowing  a  claim  against  the  county,  the  court 
cannot  give  judgment  against  the  claimant  for 
the  amount  of  a  claim  already  paid  to  him,  as 
the  statute  is  the  limit  of  the  court's  power,  and 
does  not  authorize  such  judgment. 

(Ed.  Note.— For  other  cases,  see  Counties. 
Cent  Dig.  Sg  332,  333;  Dec.  Dig.  «»205(6).] 

Appeal  from  District  Court,  Beaverbeail 
County;  Wm.  A.  Clark,  Judge. 

Proceedings  before  the  Board  of  Commis- 
sioners of  Beaverhead  County  by  G.  C  Bap- 
nett  for  allowance  of  a  claim.  Fnnn  an  op- 
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der  of  the  board  allowiog  tbe  claim,  John  Q. 
Albers,  as  a  taxpayer,  appealed  to  tbe  dis- 
trict conrt.  There  was  Judgment  that  the 
claim  had  been  allowed  and  warrant  Issued 
without  authority  of  law,  and  that  the  coun- 
ty was  entitled  to  recover  from  Bamett  and 
others  the  amount  specified  In  the  warrant, 
and  from  an  order  denying  the  motion  of 
Barnett  and  others  for  new  trial,  they  ap- 
peal. Order  reversed,  and  district  court  di- 
rected to  grant  appellants  new  trial. 

Rodgers  &  Gilbert,  of  Dillon,  for  appel- 
lants. Norris.  Hard  ft  Smith  and  Roy  S. 
StepbeDson,  all  of  Dillon,  for  respODdent. 

BRAMTLY,  O.  J.  On  I>ecember  6.  1810, 
a  C.  Barnett,  one  of  tbe  appellants,  sub- 
mitted to  the  board  of  commlssioDers  of 
Beaverhead  county  his  bid  for  a  contract  for 
the  care  of  the  indigent  sick,  poor,  and  in- 
Arm  of  the  connty.  This  was  in  response  to 
a  notice  published  by  an  order  of  the  board 
in  pursuance  of  section  2C^  of  the  Revised 
Codes,  as  amended  by  the  Laws  of  1909 
(Laws  1900,  c.  29).  On  December  10th  he 
was  awarded  a  contract.  Under  its  terms 
be  assumed  the  obligation  to  care  for  and 
support  the  indigents  whose  maintenance 
was  chargeable  to  the  connty  as  provided  In 
the  statute,  except  that  he  did  not  assume  to 
furnish  medical  attendance  and  medical  sup- 
plies, to  pay  the  salaries  of  tbe  nurses  for 
the  sick  or  the  expense  of  the  necessary 
laundry  work.  It  was  expressly  agreed  that 
he  was  relieved  from  any  obligation  In  tliis 
behalf.  The  contract  covered  a  term  of  three 
years  from  December  12,  1910.  Bamett  was 
to  be  i>ald  by  the  county,  at  the  quarterly 
meetings  of  the  board,  80  cents  per  day  for 
each  person  who  became  a  county  charge ;  he 
was  to  have  the  use  of  the  county  poor  farm, 
and,  as  a  couslderatlon  for  Its  use,  was  to  pay 
to  the  bounty  In  installments  on  epecIQed 
dates,  for  the  first  year,  $1,900,  for  the  second, 
$2,000,  and  for  the  third,  $2,100,  or  a  total  of 
$6,000  for  the  three  years.  The  contract  re- 
cited with  great  particularity  the  obligations 
mutually  assumed  by  tbe  county  and  Bar- 
nett For  present  purposes,  the  foregoing 
general  statement  of  its  nature  and  object 
will  sufllce.  Appellants  Eliel  and  Best  became 
the  sureties  of  Barnett  for  the  faithful  per- 
formance of  the  contract,  and  tbe  latter  pro- 
ceeded to  execute  it  on  Us  part,  receiving  hla 
compensation  and  paying  tbe  rent  for  the  farm 
as  tber^  provided.  On  August  29. 1913,  the 
respondent  brou^t  his  action  In  the  district 
court  against  the  board,  alleging  that  the 
contract  was  void  because  the  board  had 
tailed  In  sereral  particulars  to  (^serve  the 
reqolremexits  of  the  statute  In  the  letting  of 
it,  and  demanding  that  the  board  be  enjoined 
from  making  farther  allowance  or  payment 
to  Bamett  for  his  services  under  It  It  was 
alleged  that  tbe  contract  was  void  because: 
(1)  The  notice  was  not  published  for  the 
dme  required  by  law  before  the  contract  was 


let ;  (2)  because  of  the  exceptions  made  there- 
in, relieving  Bamett  from  the  necesdty  ot 
furnishing  medical  attendance,  medical  sup- 
plies, etc.;  &)  because  It  fixed  the  compen- 
sation at  a  rate  per  day  instead  of  a  rate 
per  week,  as  required  by  the  statute;  and 
(4)  because  It  covered  a  term  not  contem- 
plated by  the  statute.  On  application  to  the 
court,  it  issued  an  injunction  pending  final 
decree.  None  of  the  appellants  were  parties 
to  this  action.  The  board  suffered  a  default 
to  be  entered,  and  on  Febraary  2,  1914,  after 
final  hearing,  the  contract  was  adjudged 
void,  and  the  board  was  peremptorily  en- 
Joined  from  proceeding  under  it,  and  specif- 
ically from  paying  any  fuVther  compensa- 
tion to  Bamett  On  December  1.  1913,  Bar- 
nett presented  to  the  board  a  verified  ac- 
count for  allowance  for  tbe  care  of  Indigents 
during  the  mwths  of  June,  July,  and  Angust, 
at  the  rate  per  capita  specified  in  the  con- 
tract amounting  to  $1,618.30.  On  liarch  0. 
1914,  the  board  having  allowed  the  account 
to  the  amount  of  $1,430,  directed  tbe  issu- 
ance to  Bamett  of  a  warrant  for  this  amount 
and  this  was  at  once  done.  Bamett  imme- 
diately assigned  the  irarrant  to  EUel  and 
Best  who  thereupon  assigned  and  d^vered 
It  to  the  board  for  the  county  in  part  paj^ 
ment  of  the  rent  dae  from  Bamett  tor  use 
of  the  poor  farm  under  the  terms  of  the  con- 
tract Thereupm  the  respondent*  as  a  tax- 
payer of  the  county,  appealed  to  tbe  district 
court  from  tbe  order  of  allowance.  On 
June  22, 1914,  the  controrersy  was  submitted 
to  the  court  upon  an  agreed  statement 
facts,  to  which  the  county,  represented  by 
the  county  attorney,  tbe  appellants,  and  tbe 
respondent  were  all  parties.  It  was  ftgreed, 
among  other  things,  in  addition  to  tbe  fore- 
going recitals,  that  the  persons  cared  for  and 
maintained  by  Bamett  were  prop«'ly  charges 
of  the  connty;  that  it  was  tbe  duty  of  the 
county  to  care  for  and  maintain  them ;  that 
Bamett  perforaied  the  services  rendered  to 
the  county  in  this  behalf  in  good  faitiu  In 
the  belief  that  the  omtract  was  valid  and 
binding  up<Hi  him  as  well  as  the  county ;  that 
tbe  county  received  tbe  benefit  of  bis  serv^ 
ices  and  the  supplies  furnished  by  him  in 
good  fitltb ;  that  tbe  county  had  paid  no  con- 
sideration for  the  services  and  tbe  snppUea 
so  fumisbed;  and  that  tbe  sum  allowed  by 
the  board  was  tbe  reasonable  value  ttaereot 
Upon  tbe  facts  submitted,  thia  conrt  b^ 
that  tbe  claim  had  been  allowed  and  tbe 
warrant  issued  wltbout  authority  of  law,  and 
that  tbe  coanty  was  entitled  to  recover  from 
tbe  appellants  the  amounts  specified  in  tbe 
warrant  Judgment  was  rendered  according- 
ly. The  appeal  Is  from  an  order  denying  ap- 
pellants* motion  for  a  new  trial. 

Whether  tbe  Bamett  contract  was  void  np- 
oa  any  of  the  grounds  alleged  In  tbe  action 
brought  by  the  respondent,  and  whether 
Bamett  was  concluded  by  the  decree  tberein, 
are  questlma  whldi  do  not  arise  on  this  ap- 
peaL   Wboi  tbe  action  was  broagbt  and  a 
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temporary  iBjunction  vas  Issued,  Bamett 
aband<med  farther  performance  of  tbe  con- 
tract, assnmlag,  apparently,  that  he  could 
not  lawfully  proceed  under  It.  In  any  event. 
In  presenting  this  case,  counsel  for  appel- 
lants have  assumed  that  the  decree  In  that 
case  was  prefer  afd  binding  upon  the  coun- 
ty, and  also  cMidnded  Bamett  for  all  pur- 
poses. They  assail  the  integrity  of  the  Judg- 
ment in  this  case  on  aeveral  grounds.  One 
of  them  is  that,  though  the  contract  was 
YoiC  yet  since  under  the  provisions  of  the 
Code  on  tbe  subject  it  was  the  absolute  duty 
of  the  county  to  provide  for  tbe  care  and 
maintenance  of  lndtg«its  in  the  county,  and 
Bamett,  at  the  instance  ot  the  board,  per- 
fOTmed  services  and  Incurred  expense  in  that 
behalf,  he  is  entitled  to  reasonable  compraisa- 
tion  for  his  services  and  to  be  reimbursed  for 
his  expenses.  It  is  also  contended  that,'  up* 
on  the  broad  pilndple  of  equity  and  good 
conscience,  the  county,  having  received  the 
braeflt  of  Bamett's  services  and  outlay, 
ought  to  r^buise  him.  It  la  further  con- 
tended that,  whether  Bamett  is  entitled  to 
be  reimbursed  by  the  county  or  not,  the  court 
was  without  Jurisdiction  in  this  proceeding 
to  render  Judgment  against  the  appellants 
for  the  amount  of  the  mirrant  Issued  in  pay- 
ment ot  Bamett's  claim. 

It  may  be  remarked  here  that  Oie  result  of 
tbe  tranaacUon  between  the  board  and  the 
appellants  was  not  a  withdrawal  of  funds 
fr<Hn  the  treasury  of  the  county,  but  merely 
a  discharge  pro  tanto  by  the  board  of  the 
rent  assumed  to  be  due  the  county  for  Har- 
nett's use  at  the  poor  farm  ap  to  the  time 
respondent  brou^t  his  action  to  annul  the 
contract.  From  this  point  of  View  .Bamett 
had  not  received  mraiey  from  the  county  for 
which  recovery  could  be  had  upon  any  the- 
ory. Counsel  and  the  court,  however,  both 
seem  to  have  assumed  that  the  transaction 
was  the  equivalent  of  a  payment  to  Bamett 
and  to  have  tried  the  issue  whether  or  not 
tpe  payment  was  legal;  the  court  having 
plraiary  Jurisdiction  for  all  purposes.  How- 
ever this  may  have  been,  and  without  re- 
gard to  the  merits  of  the  other  contentions 
of  counsel,  we  think  the  court  was  wholly 
without  Jurisdiction  to  raider  the  Judgment 
It  did. 

[1-8]  The  proceeding  was  before  the  court 
on  appeal  from  the  order  ot  allowance  by  the 
board.  In  pursuance  of  these  provisions  of 
the  Bevised  Codes: 

**Sec  2947.  Whenever  a  claim  against  a  coun- 
ty is  disallowed  in  whole  or  in  part,  or  when  any 
taxparer  of  the  count;  is  not  satisfied  with  any 
allowance  made  by  tbe  board,  the  claimant  or 
such  taxpayer  may  appeal  from  tbe  decision  of 
the  board  to  the  district  court  for  tbe  couocy, 
by  caosing  a  written  notice  of  appeal  to  be 
served  on  tbe  clerk  of  the  board,  within  thirty 
days  after  tbe  making  of  tbe  dedsion  or  allow- 
ance, and  executing  a  bond  to  the  county,  with 
8Ui%ty  to  be  approved  by  tbe  clerk  of  the  board, 
conditional  to  prosecute  such  appeal  to  effect, 
and  to  pay  aU  costs  that  may  be  adjudged 
against  the  appellant. 

"See.  294S.  Tba  derk  of  the  board,  upon  an 


appeal  being  taken,  must  immediately  give  no- 
tice thereof  to  the  county  attorney^  and  must 
make  out  a  return  of  the  proceedings  in  tba 
matter  before  the  board,  with  its  decision  there- 
on, and  file  the  same,  togetiier  with  the  bond  and 
all  the  papers  therein  in  bis  possession,  with 
the  clerk  of  tbe  district  court;  and  such  appeal 
must  be  entered,  tried  and  determined,  the  same 
as  appeals  from  justices*  courts,  and  costs  are 
awarded  In  like  mannw." 

These  provisions  contemplate  that  the  par- 
ties to  the  controversy  In  the  district  court 
In  such  cases  are  the  county  and  the  claim- 
ant or  the  taxpayer.  Clearly  this  Is  so 
when  the  claimant  is  the  appellant,  for  the 
controversy  is  between  him  and  the  county 
upon  the  question  of  allowance  or  disallow- 
ance, or.  In  other  words,  upon  the  question 
whether  he  has  a  legal  claim  against  the 
county.  The  same  situation  is  presented 
when  a  taxpayer  Is  the  appellant  because 
there  is  no  provision  for  notice  to  the  claim- 
ant; the  only  provlslwi  on  tbe  subject  being 
the  requirement  that  the  clerk  shall  give  no- 
tice to  the  county  attorney,  the  represents- 
tlve  of  the  county.  It  will  be  noted,  too. 
that  the  appeal  bond  required  of  the  taxpay- 
er runs,  not  to  the  claimant,  but  to  the  coun- 
ty, and  there  Is  no  provision  that  if  the  tax- 
payer Is  overruled,  the  claimant  may  recover 
his  costs  against  the  taxpayer  of  the  county ; 
nor.  If  the  taxpayer  is  successful  In  revers- 
ing the  order,  that  the  county  may  have  Judg- 
ment against  the  claimant  for  Its  costs. 

The  scope  and  meaning  of  these  sections 
have  never  been  defined  by  this  court,  nor 
has  any  decision  constming  them  been  called 
to  our  attention.  They  were  considered  some- 
what in  State  ex  rel.  Cope  v.  Mlnar,  13  Mont 
1,  31  Pac.  723,  bat  the  Justices  were  not  In 
harm<my,  except  upon  the  point  that  the  Judg- 
ment which  had  been  rendered  by  the  district 
court  on  appeal  by  a  taxpayer  from  an  order 
of  allowance  by  the  board  of  commissioners 
was  void  for  want  Jurisdiction.  In  a  con- 
curring opinion  in  that  case  Mr.  Justice  Bar^ 
wood  expressed  the  view  that  when  a  tax- 
payer appeals,  the  real  adversary  party  is 
the  claimant,  and  that  the  clear  Implication 
is  that  he  must  be  made  a  party  under  the 
general  provision  of  the  statute  (Rev.  Codes, 
{  6498),  authorizing  the  court,  whenever  the 
presence  of  other  parties  than  those  before  it 
is  necessary  to  a  complete  determination  of 
the  controversy  in  hand,  to  order  them  to  be 
brought  in.  This  proceeding,  however,  is  a 
special  statutory  proceeding,  and  in  conduct- 
ing and  determining  it,  the  court  must  look 
to  the  statute  for  its  authority.  As  in  cases 
of  appeals  from  Justices*  courts,  the  district 
court  is  limited  to  a  determination  of  only 
su<A  matters  as  tbe  Justice  might  have 
determined  (Duane  v.  Mollnak,  31  Mont  343, 
78  I^c.  688.  and  cases  dted)  so  bere  the  court 
is  limited  in  Its  authority  to  the  determina- 
tion of  only  the  matter  that  was  befwe  tbe 
board  of  commissioners.  The  lai^age  of  tbe 
last  clause  of  section  2948  can  mean  no  more 
than  that  tbe  court  may  try  de  novo  tbe 
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Question  vtaefher  the  action  of  the  board  In 
Its  allowance  or  disallowance  was  correct, 
and  so  declare.  The  board  is  not  a  court, 
and  Its  action  is  not  tantamount  to  a  Judg- 
ment Its  refasal  to  allow  a  claim  is  not 
CMiclndve  even  though  the  claimant  does  not 
appeal.  Ber.  Codes  |  e450a;  Oreeley  t.  Cas- 
cade Connty,  22  Hont  SSO.  67  Fae.  274.  So 
the  action  of  the  district  court  does  not  termi- 
nate in  a  formal  Judgment  for  the  amount 
of  the  claim,  but  only  in  an  order  affirming 
or  reversing  the  action  of  the  board.  In 
other  words,  for  the  time  it  sits  In  place  of 
the  board  and  performs  the  functions  of  the 
board,  being  authorized  to  render  no  Judg- 
ment other  than  on^  for  costs.  This  is  ap- 
parently the  limit  of  its  power.  This  was 
the  view  entertained  by  Mr.  Chief  JasUce 
Blake  in  State  ex  rel.  Cope  r.  Minar,  supra. 
We  think  it  clearly  correct 

[4]  But  let  It  be  conceded  that  the  adver- 
sary parties  are  the  claimant  and  the  tax- 
payer, the  county  being  only  the  pawnliolder, 
and  that  the  determination  of  the  district 
court  Is  conclusive  upon  the  question  of  al- 
lowance or  disallowance.  The  statute  does 
not  authorize  the  court  to  grant  any  other 
relief.  It  does  not  directly  or  by  Implica- 
tion authorize  Judgment  against  the  claimant 
for  the  amount  of  a  claim  already  paid  to 
him.  Since  the  statute  is  the  limit  of  the 
court's  power,  the  Judgment  in  this  case  can- 
not be  upheld. 

The  order  is  therefore  reversed,  and  the 
district  court  is  directed  to  grant  the  appel- 
lants a  new  trial. 

Reversed  and  remanded. 

BANKER  and  HOLLOWAY,  JJ.,  concur. 


(63  Hont.  33) 

In  r«  DOLENTt'S  ESTATE. 

HANNIX  et  sL  v.  DOLENTT.    (No.  87S7.) 

(Supreme  Court  of  Montana.   Nov.  17,  1016. 
On  Motion  for  Rebearins,  Dec.  19,  1010.) 

1.  Executors  and  ADuiniSTE&TOBS  ^9277— 
Pboupt  Aduinistbatio^. 

It  is  the  policy  of  the  law  that  proceedings 
for  the  settlement  of  a  decedent's  estate  be 
conducted  with  dispatrb,  that  the  estate  may 
not  be  wasted  by  needless  expense  incident  to 
delay  and  the  cootiattation  of  allowances  made 
to  the  widow,  and  creditors  are  entitled  to 
prompt  satiarnction  of  their  claims,  and  those 
entitled  to  the  residue  to  have  distribution 
made. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Cent.  Dig.  U  1074,  1075, 
1124;  Dec.  Dig.  «S3277.] 

2.  EXECUTOBS  ANn  AUMINISTBATOBS  <^50G(3) 

— UNAin-HOBiZEn  DisposrriON  of  Pbopebtt 
OF  Estate— SuFFiciENCT  or  Evidence. 
In  proceedinKB  for  settlement  of  an  execn- 
trix's  annual  account,  evidence  held  to  show 
that  her  disposition  of  certain  mixed  cattle  and 
work  horses  had  been  made  without  authority, 
so  that  the  items  of  her  account  should  have 


been  disapproved  and  she  charged  vrith  the 
property  as  part  of  the  assets  of  the  estate. 

[Ed.  Note.— For  other  cases,  see  Ezecators 
and  Administrators,  Cent  Dig.  |  2177:  Dee. 
Dig.  «=950C(3).] 

3.  executobs  and  aohinistbatobs  «=>323— 
Submission  to  Coubt  of  I^abilitt  fob 
Seevices— Duty  to  Pat  «s  Dibected. 

Where  the  nephew  of  an  executrix  rendered 
her  services  iu  keeping  the  accounts  of  the  es- 
tate, it  was  her  duty  nevertheless  to  submit  the 
liability  incurred  for  services  to  the  conrt  for 
allowance,  and  to  pay  it  as  directed  by  tba 
court  by  sale  of  the  property  of  the  estate  for 
cash. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  if  1334-1336; 
Dec.  Dig.  «=>323.1 

4.  ExBCtrrons  anu  AnMiNisTKAToas  .^=»80(1) 
— Durr  TO  Take  Possession  or  Estatb— 
Statute. 

Under  Rev.  Codes,  |  7003,  an  executor  or 
administrator  most  take  into  bis  possession  an 
the  estate  of  his  decedent  real  and  person^ 

and  collect  all  debts  due  it. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  fi  323:  Dec.  IHk. 
<S=»86(1).] 

6.  EXECUTOBB  Airn  AUMINISTBATOBS  «»89  — 

Pbopebtt  witu  Which  Chabobablb — Stat^ 

UTE. 

Under  Rev.  Codes,  |  7628.  provldins  that 
an  executor  or  administrator  is  charge^le  in 
liis  account  with  all  tbu  estate  which  may  come 
into  his  possession,  except  as  provided  in  fol- 
lowing sections,  and  with  all  Interest,  profit 
and  income,  the  executor  or  administrator  is 
chargeable  not  only  with  the  assets  which  actu- 
ally come  into  his  hands,  but  also  with  those 
which  by  reason  of  his  nefdlgence  he  haa  fail- 
ed to  gpt  into  his  hands. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  Sf  393,  894-396: 
Dec.  Dig.  «=980.] 

6.  Executors  and  Administbatobs  ©^ISl— 
Pbopebtt  with  Which  Chabokabub  — 
Rents— Statute. 

As  an  executor  or  administrator,  under  Bev. 
Codes,  8  7603.  is  entitled  to  the  possession  of 
decedent's  renlty  for  the  purposes  of  adminis- 
tration, be  is  chargeable  with  the  rents  and 
profits  thereof,  which,  in  the  exercise  of  ordi- 
nary care  and  diligence,  should  have  been  re- 
ceived from  it,  so  that.  If  he  has  occupied  the 
realty  himself,  or  lost  rents  and  profits  by 
negligence,  he  must  be  charged  therewith. 

[Ed.  Note.— For  other  eases,  see  Executors 
and  Administrators,  Cent  Dig.  It  541-644; 
Dec.  Dig.  •S=»131.] 

7.  EXECUTOBS  AND  ADMINISTBATOBS  «=»506(D 
— LlABILITT  FOB  Loss  OF  ReKTB  AND  PeoF- 

IT8— Bubden  op  Heir  or  Cbeditob. 
The  burden  is  upon  decedent's  heir  op  cred- 
itor, seeking  to  charge  the  executor  or  admin- 
istrator with  loss  of  rents  and  profits  of  the 
realty  of  the  estate  due  to  bis  negligence,  be- 
cause, though  the  estate  htie  apparently  suf- 
fered loss,  there  is  no  presumption  that  the 
representative  has  been  guilty  of  fault  caus- 
ing it 

[Kd.  Note.— For  other  cases,  see  Kxecntors 
and  Administrators,  Cvut  Dig.  |S  2160-2175: 
De=.  Dig.  «=50G(1).) 

8.  EXECUTOBS  AND  ADMINISTBATOBS  9=:»50G(3) 

— NeauoEiNCE  IN  Loss  OF  Rents  and  Pbof- 
iTs— Prima  Facie  Case— Sdfficiknct  or 

ElviDENCE. 

In  proceedings  on  an  annual  account  of  an 
executrix,  evidence  that  the  executrix  lost 
rents  and  profits  of  certain  realty  of  the  es- 
tate through  her  4iegligence  hela  to  make  a 
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prima  fade  case,  wUch.  In  the  absence  of  ex- 
plaoatioD,  justified  a  charge  asainst  ber  for  the 
cropa  for  a  certain  year  and  the  reasonable 
rental  value  of  the  ranch  thereafter. 

[Ed.  Note.— For  other  cases,  see  Execntors 
and  Administraton,  Gent  Dig.  {  2177;  Dec. 
Dis.  «s>S06(3).] 

9.  EXECirrOBS  and  ADinNISTRATOItS  «=s>502~- 

Ordeb  Dibectino  Full  DiscLosmut  of 
Condition  of  Estate  —  Compliance  with 
AS  TO  Securities. 
Where  the  court  directed  an  executrix  to 
make  full  disclosure  of  the  cooditioo  of  the  ear- 
tate.  specifically  with  reference  to  the  securi- 
ties mentioned  in  her  inventory,  her  report, 
which  merely  stated  that  a  debt  to  a  bank  had 
been  fully  paid,  and  "the  said  collaterals  re- 
turned to  the  executrix,  who  holds  them  as  as- 
aets  of  the  estate,"  was  not  a  compliance  with 
the  requirements  of  the  order,  since  full  disclo- 
sare  should  have  been  made  as  to  the  condition 
«f  the  securities  and  whether  they  were  sub- 
•tantial  assets  to  whizh  creditors  could  look. 

TEd.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Cent  Dig.  If  2149-2152; 
Dec  Dig.  «ss»502.] 

10.  Executors  and  ADHmisTRATOBS  «=>118 
—  Propebtt  with  Which  CnABOEABLB  — 
Statute. 

Under  Rev.  Codes.  S  7628,  providing  that 
■every  executor  or  administrator  is  charEeable 
in  his  acrount  with  the  whole  of  decedent's  es- 
tate which  may  come  into  bis  possession,  where 
certain  farm  implements  were  admittedly  as- 
•ets  of  the  estate,  and  were  included  in  the  in* 
Tentory,  the  executrix  should  have  been  cfaarg- 
«a  witb  their  value. 

[Ed.  Note.— For  other  cases,  see  Execntors 
and  Administrators.  Cent.  Dig.  SS  472~1S2; 
Dea  Dig.  <»s>118.1 

11.  Courts  «=a20O%— Probate  Court— Ad- 
ministration ON  Decedent's  Estate— Pow- 
er to  Determine  Questions  of  Title. 

Under  Rev.  Codes,  gS  738S,  78S4,  relative  to 

£robate  proceedings,  a  district  court,  sittinfr 
1  probate  to  approve  an  executrix's  report 
has  only  the  special  and  limited  powers  conferred 
by  statute,  and  is  without  power  to  hear  aod 
determine  any  matters  other  than  those  which 
come  within  the  purview  of  the  stattite,  or 
wliicb  are  implied  aa  necessary  to  a  complete 
exercise  of  those  powers  expressly  conferred, 
and  has  no  power  to  determine  questions  of 
title  between  the  estate  and  persons  claiming 
adversely  to  it  which  must  b«  determined  in 
t>roper  proceedings  for  that  purpose. 

[Bid.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  i  479:  Dec.  Dig.  «=»200H  ] 

12.  Executobs'and  Administrators  «=322(2) 
-Special  Admihistbatob  to  Litigate  Ti- 
tle. 

Since  a  decedent's  estate  is  an  entirety,  and 
ibae  can  be  but  a  ringle  administration  of  its 
affairs,  a  special  administrator  cannot  be  ap- 
pointed to  litigate  a  question  of  title  with  the 
executrix,  who  has  put  herself  into  a  position 
in  which  she  cannot  represent  the  estate  and 
at  the  same  time  assert  title  in  herself  adverse- 
ly to  it 

[Ed.  Note. — For  other  eases,  see  Executors 
and  Administrators,  Gent  Dig.  11  117-122; 
Dec  Dig.  «=s>22(2).] 

13.  Executors  and  Administrators  $=>122 
ft>— Powers  of  Special  Administrator  — 
Statute. 

Under  Rev.  Codes,  I  7474,  prescribing  the 
duties  of  special  administrator,. the  powers  of 
«  spedal  administrator  are  limited  to  the  pres- 
ervation and  protection  of  the  estate  tempo- 


rarily untit  a  general  administrator  or  executor 

has  been  appointed. 

[Ed.  Note.— For  other  cases,  see  Execntors 
and  Administrators.  Cent  Dig.  H  494.  49fiU- 
Dec  Dig.  ®=>122(1).] 

14.  BxBcnroBS  and  Administratobs  ^»35(2) 
—Removal  to  Make  Possibu  Determina- 
tion OF  Title. 

The  only  remedy,  where  an  executrix  has 

{)ut  herself  in  a  position  in  which  she  cannot 
itigate  a  question  of  title  between  herself  and 
the  estate,  is  to  remove  her,  and  substitute  a 
successor  who  may  bring  sijch  action  as  may 
be  necessary  to  determine  title. 

(Ed.  Note.<— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  S  236;  Dec 
Dig.  «=»35(^.] 

15.  ExEcL-TORS  and  Administratobs  «=»35(2) 
—Appointment  of  Successor  to  Executrix 
to  brriGATE  Question  of  T'rn^  —  Neces- 
sity, 

Where  the  executrix  is  sole  beneficiary  un- 
der the  will,  her  removal,  to  make  way  for  a 
successor  who  can  litigate  a  question  of  title 
between  the  executrix  and  the  estate,  is  unnec- 
essary, unless  it  appears  the  estate  has  be- 
come iAsolvetit,  in  which  event  only  the  cred- 
itors have  an  interest  in  It 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  S233;  Dec.  Dig. 
«=335(2).] 

16.  Executors  and  Administrators  «»508 
<1)— Approval  of  Executrix's  Accouht— 
Void  Sales  of  Propertt. 

Where  the  district  court  in  approving  an 
executrix's  account,  treated  as  valid  sales  of 
realty  made  by  the  executrix  under  an  order 
of  court  but  which  were  void,  and  allowed  the 
executrix  to  charge  herself  only  with  the  pro- 
ceeds of  the  sales,  there  was  error. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Cent  Dig.  Si  2192-2196: 
Dec.  Dig.  «=»508(1).] 

On  Motion  for  Rehearing. 

17.  Executors  and  Administrators  (8=335 

S 2)— Suspension  or  Removal— Power  of 
istbict  CouBT— Statutes, 
By  direct  provision  of  Rev.  Codes,  Si  748S, 
7489,  which  make  no  distinction  between  the 
surviving  spouse,  acting  as  representative,  and 
any  other  person,  the  district  court  is  author- 
ized to  suspend  the  powers  of  an  executor,  and, 
if  necessary,  to  remove  an  executor  who  has 
been  guilty  of  delinquencies  mentioned  therein. 

[Ed.  Note.— For  other  cases,  see  Executors 
uid  ^^^^'^'j*"^*  ^^^^  ^iff*  S  I>ec 

18.  Executors  and  Administrators  ^»li, 
17(3),  35(7)— Right  of  Subvivino  Spouse— 
Insolvency— Appointment  and  Removal. 

Insolvency  of  the  estate  is  not  a  gronnd  for 
refusal  of  appointment  as  executor  or  adminis- 
trator to  the  surviving  spouse,  nor  is  the  fact 
that  it  has  become  insolvent  subsequently  to 
the  appointment  ground  for  his  or  her  remov^ 
[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  83  25  45-47 
244;  Dec.  Dig.  *5»11,  17(3),  35(7).] 

19.  Executors  and  Administbatobs  «=>15, 
35(2)— Claim  to  Propebtt  of  ErfrATE  by 
Executrix- Removal  and  APPOiimcBHT  of 
Successor. 

An  executrix  was  not  rendered  incompetent 
to  receive  her  appointment  in  Umine  because 
she  asserted  claim  to  property  ostensibly  be- 
longing to  the  estate,  but,  when  subsequent  ex- 
igencies have  put  her  in  a  position  so  antag- 
onistic to  the  creditors  that  she  cannot  do  jus 
tice  to  them  and  the  estate,  and  also  establish 
her  personal  right,  she  should  be  relieved  from 
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her  position  and  tome  fit  person  pat  in  her 
place. 

[Ed.  Note.— For  other  cases,  tee  Execntora 
and  Administrators.  Gent.  Dig.  U  82-36,  236; 
Dec.  Dig.  ^15.  30(2).] 

20.  EXECTTTORS  ARD  AdHINIBTKATOM  «S»17<7> 

—Widow's  Right  to  Nominatb— Waiveb 

BT  ACCKPTINQ  APFOINTUBNT. 

Where  a  widow  chose  to  take  the  appoint- 
ment as  executrix,  her  risht  in  limine  to  nom- 
inate  some  one  to  serve  in  her  stead  was  waiv- 
ed, so  that  on  removal  for  cause  she  cAuld  not 
nominate  her  successor. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Gent.  Die:.  SS  57-69;  Dec. 
Dig.  <S=»17(7).] 

Appeal  from  District  Court,  Broadwater 
County;  Geo.  W.  Pierson,  Judge. 

In  the  matter  of  the  estate  of  W.  B.  Do- 
lenty,  deceiised.  Petition  by  Con  Mannlx 
and  others  asliing  that  Isal>el  Dolenty,  ex- 
ecutrix, be  rei^uired  to  present  an  account 
and  report  tinder  oath.  Trom  an  order  of  the 
di&trict  court  overruling  objections  and  ap- 
proving the  account  filed  by  ttie  executrix, 
petitioners  appeal.  Order  reversed,  and  pro- 
ceedings remanded. 

WalBb,  Nolan  &  Scallon,  of  Helena,  for 
appellants.  U.  G.  Mclntlre,  of  Helena,  for 
respondent 

BRANTLT,  G.  J.  This  Is  an  appeal  from 
an  order  made  by  the  district  court  of  Broad- 
water county,  Hon.  Geo.  W.  Pierson  presid- 
ing, approving  the  fourth  annual  account 
of  Isabel  Dolenty,  the  surviving  widow  of  W. 
n.  Dolenty,  deceased,  and  executrix  of  bis 
wilL  Dolenty  died  on  September  15,  1010. 
His  estate  consisted  of  lands  and  a  large 
amount  of  personal  property.  Under  the 
terms  of  the  wUl  the  widow  is  entitled  to 
take  substantially  the  entire  estate,  subject 
to  the  payment  of  decedent's  debts.  She 
qualified  as  executrix  on  November  26,  1910, 
and  has  since  been  acting  as  such.  On  Feb- 
ntary  16,  1915,  the  executrix  being  in  default 
in  presenting  her  annual  account,  several 
of  the  creditors  of  the  estate,  having  estab- 
lished claims  aggregating  about  $20,000,  pre- 
bcuted  to  the  court  their  petition  asking  that 
she  be  required  to  present  an  account  and 
report  under  oath,  disclosing  the  amount  of 
money  received  and  expended,  the  amount 
of  claims  presented  and  allowed,  with  the 
names  of  the  claimants,  and  all  other  mat> 
ters  necessary  to  show  in  detail  the  condi- 
tion of  the  estate.  The  petition  charged,  In 
substance,  that  the  executrix  bad  been  guilty 
of  mismanagement  of  her  trust  In  several 
particulars:  that  she  had  failed  to  account 
for  some  of  its  assets;  that  she  had  been 
guilty  of  waste:  that  In  certain  Instances  she 
had  turned  over  property  to  some  of  the 
creditors  In  discharge  of  claims  due  to  them, 
to  the  detriment  of  the  petitioners  and  other 
creditors,  the  estate  being  Insolvent;  and 
that,  except  as  to  such  claims,  none  of  the 
debts  due  the  creditors  had  been  paid.  On 


February  10,  1015,  the  court  made  an  order 
directing  the  executrix  to  file  on  or  t>efore 
Mardh  15th  a  full  and  complete  report  and 
account  of  all  her  acts  and  transactions 
since  the  filing  of  her  last  account,  and  to 
make  full  disclosure  of  the  condition  of  the 
estate.  The  account  having  been  filed  in 
response  to  the  order,  the  petitioners  inter- 
posed objections  to  the  approval  thereof. 
Some  of  these  question  the  right  of  the  ex- 
ecutrix to  be  credited  with  certain  items  paid 
by  her  as  expenses  of  administration.  Most 
of  them  challenge  the  conduct  of  the  execu- 
trix as  a  whole,  specifying  particular  in- 
stances of  neglect  and  mismanagement  re- 
sulting in  loss  of  assets,  or  a  misapplica- 
tion of  them  to  her  own  use,  or  for  the  l>ene- 
St  of  certain  creditors.  After  a  hearing  bad 
on  June  4,  1015,  the  court  overruled  the 
objections  and  approved  the  account.  From 
this  order,  the  petitioners  have  appealed. 

[1]  Before  taking  up  the  various  conten- 
tions made  by  counsel,  we  remark  generally 
that  the  administration  of  this  e&tate  has  not 
been  conducted  with  that  degree  of  dispatch 
and  attehtlon  to  the  r^hts  of  the  petitioners 
which  the  law  contemplates.  The  respond- 
ent has  been  somewhat  hampered  and  delay- 
ed by  litigation,  but,  so  far  as  this  record 
discloses,  It  has  not  been  so  extorsive 
nor  of  such  a  character  as  to  cause  a  delay 
of  nearly  five  years,  leaving  the  creditors  of 
the  estate  without  satisfaction  of  their 
claims.  In  all  cases  a  reasonable  time — the 
extent  of  it  depending  upon  the  particular 
circumstances — Is  necessary  to  enable  the 
person  charged  with  the  duty  of  winding  up 
the  afTalrs  of  an  estate  to  collect  the  assets 
and  to  get  them  into  condition  for  dlstrtba- 
tlon  or  convert  them  Into  cash  In  order  to 
re&lize  funds  necessary  to  meet  the  demands 
of  creditors.  It  is  the  policy  of  the  law, 
however,  that  the  proceedings  be  conducted 
with  dispatch,  to  the  end  that  the  estate 
shall  not  be  wasted  by  needless  expense  In- 
cident to  delay  and  the  contlnaation  of  allow- 
ances made  to  the  widow.  Creditors,  If  any, 
are  entitled  to  prompt  satisfaction  of  their 
claims,  and  those  entitled  to  the  resfdue  to 
have  distribution  made  of  tbem.  In  re 
Tuohy's  Estate.  33  Mont  230,  83  Pac;  4S6; 
State  ex  rel.  Monnix  t.  District  Court,  61 
Mont  310. 152  Pac.  753. 

After  an  examination  of  the  record,  we 
think  that  the  ovieT  of  the  district  court 
should  be  set  aside,  and  that  the  respondent 
should  be  required  to  account  for  property 
disposed  of  without  authority  of  law,  for 
assets  in  the  way  of  rents  and  profits  of  real 
estate  In  her  possession  which  have  apparent- 
ly been  lost  through  her  neglect  or  want  of 
attention,  and  to  furnish  Information  In  de- 
tail as  to  the  condition  of  the  estate.  We 
think,  too,  that  she  should  be  expedited  in 
bringing  the  affairs  of  the  estate  to  a  close, 
or,  as  the  only  alternative,  that  some  soit- 
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able  person  be  substitnted  In  her  place  who 
has  capacity  and  disposition  to  do  so. 

[2, 3]  1.  Upon  the  death  of  the  decedent 
the  estate  was  ostensibly  solvent  As  we 
shall  presently  see,  owing  to  the  loss  of 
the  rents  and  profits  of  the  real  estate  for 
which  the  respondent  has  failed  to  account, 
the  accumulations  of  Interest  upon  establish- 
ed claims,  and  the  expenses  already  Incurred 
and  hereafter  necessary,  it  Is  now  question- 
able whether,  after  other  allowances  which 
the  respondent  will  Id  any  event  be  entitled 
to  as  the  surviving  widow,  the  assets  will 
he  sufficient  to  satisfy  the  claims  of  the  cred- 
itors. 

By  her  Inventory  returned  on  February  18, 
1911,  there  appears  to  have  come  into  the 
hands  of  the  respondent,  with  the  other  prop- 
erty, 45  head  of  mixed  cattle  and  7  work 
horses,  valued  at  $1,225.  In  her  third  annual 
exhibit  dated  July  17,  1913,  she  accounted 
for  46  head  of  cattle  of  an  estimated  value 
of  $1,G00,  and  4  head  of  horses  valued  at 
$250.  On  October  14.  1913,  she  made  appU- 
cation  to  the  court  for  an  order  authorizing 
her  to  sell  at  public  auction  or  at  private 
sale,  for  cash,  all  the  property  belonging  to 
the  estate.  This  application  recited  that  the 
above-mentioned  property  was  still  In  her 
hands.  By  subsequent  orders  from  time  to 
time  the  original  order  was  amended  by  ex- 
tending the  time  within  which  the  sale 
might  be  made  until  November  2,  1914.  Un- 
der this  order  sales  of  real  estate  were  made 
which  will  be  noticed  later,  but  of  no  other 
property.  In  her  report  she  makes  account 
of  her  disposition  of  the  cattle  as  follows: 

"Od*  Gene  McCarthy  was  a  creditor  of  the 
estate  In  excess  of  the  value  of  the  cattle  men- 
tioned in  the  inventory  filed  herein,  and  she,  the 
executrix,  turned  over  to  him  the  said  cattle  in 
eatififactiOD  of  said  daim^  vith  the  approval  of 
the  court." 

In  her  testimony  at  the  hearing  she  stated 
that  McCarthy  was  her  nephew  and  in  her 
employment,  and  that  she  had  sold  to  him 
both  the  cattle  and  the  horses  for  the  pur- 
pose of  discharging  his  claim  for  services 
rendered  In  keeping  her  accounts.  There  is 
nothing  in  the  record  showing  that  McCarthy 
had  a  claim  against  the  deceased  at  the  time 
of  his  death,  nor  any  substantial  showing 
that  he  had  rendered  services  to  the  respond- 
ent of  any  value.  Nor  is  It  disclosed  that 
the  court  had  granted  the  respondent  au- 
thority to  make  disposition  of  the  property 
otherwise  than  by  sale  for  cash  imder  the 
order  of  sale.  When  this  became  apparent 
from  the  testimony  of  the  respondent  her- 
self under  the  questioning  of  counsel  for  the 
creditors,  she  undertook  to  justify  her  course, 
so  far  as  the  cattle  were  conceroed,  by  claim- 
ing that  they  had  never  been  the  property  of 
the  estate,  but  had  belonged  to  herself,  and 
this,  too,  in  face  of  the  fact  that  she  had  re- 
peatedly in  her  Inventory,  her  several  ac- 
counts, and  in  her  application  for  the  order 
of  sale  charged  herself  with  them  as  prop- 
erty of  the  estate.   She  did  not  undertake 


to  explain  or  Justify  her  disposition  of  the 
horses  otherwise  than  as  heretofore  stated. 
Upon  this  showing  these  items  should  have 
been  disapproved,  and  the  respondent  charged 
^vith  the  property  as  port  of  the  assets  of 
the  estate,  on  the  ground  that  her  disposition 
of  it  had  been  made  without  authority.  Even 
though  the  services  had  been  rendered.  It 
was  nevertheless  the  duty  of  respondent  to 
submit  the  liability  Incurred  for  them  to  the 
court  for  allowance  and  pay  It  In  the  manner 
directed  by  the  court,  viz.,  by  the  sale  of 
property  for  cash. 

[4-8]  2.  The  Evidence  discloses  that  the  re- 
spondent had  been  in  possession  of  the  fol- 
lowing real  estate  which  had  belonged  to  her 
husband :  The  Ward  ranch,  consisting  of 
240  acres,  valued  at  $6,0i00;  the  Lansing 
ranch,  consisting  of  1,100  acres,  valued  at 
$11,000;  the  Little  home  ranch,  consisting 
of  320  acres,  valued  at  $8,000;  the  Little  riv- 
er ranch,  consisting  of  400  acres,  valued  at 
$14,000;  the  Reed  ranch,  consisting  of  852 
acres,  valued  at  $43,000;  and  the  Morse 
ranch,  consisting  of  680  acres,  valued  at 
$0,600.  Objection  was  made  to  the  approval 
of  the  account  on  the  ground  that  the  re- 
spondent had  failed  to  charge  herself  with 
revenues  derived  or  properly  derivable  from 
this  property,  specificalty  the  Beed  and  Lans- 
ing ranches. 

An  executor  or  administrator  must  take 
into  his  possession  all  the  estate  of  his  de- 
cedent, real  and  personal,  and  collect  all 
debts  due  to  the  estate.  Rev.  Codes,  S  7603. 
He  is  "chargeable  in  his  account  with  the 
whole  of  the  estate  of  tbe  decedent  which 
may  come  Into  his  possession,  at  the  value 
of  the  appraisement  contained  in  the  Inven- 
tory, except  as  provided  in  the  following 
sections,  and  with  all  the  interest,  profit  and 
income  of  the  estate."  Section  7628.  The 
following  sections  in  the  chapter  (sectiona 
7629-7633)  relieve  him  from  liability  for 
losses  to  the  estate  occurring  without  his 
fault,  and  prescribe  the  measure  of  his  ex- 
penses and  the  compensation  which  be  may 
have  for  his  services.  Under  the  rule  declar- 
ed In  section  7628,  the  executor  or  adminis- 
trator Is  chargeable,  not  only  with  the  as- 
sets which  actually  come  into  his  hands,  but 
also  with  those  which  by  reason  of  his  neg- 
ligence he  has  failed  to  get  Into  his  bands. 
Wheeler  v.  Bolton,  92  Cal.  159,  23  Pac.  558; 
Estate  of  Kennedy.  120  Cal.  458.  52  Pac. 
820.  Since  under  section  7603  he  Is.  entitled 
to  the  possession  of  tbe  real  estate  of  his 
decedent  for  the  purposes  of  administration, 
the  same  rule  must  apply  with  reference  to 
the  rents  and  profits  which  In  the  exercise 
of  ordinary  care  and  diligence  ought  to  be 
received  from  it.  So  if  he  has  occupied  it 
himself,  or  by  his  negligence  has  failed  to 
secure  from  it  such  reasonable  amount  of 
revenues  in  the  way  of  rents  and  profits  as 
It  ought  to  yield,  he  must  be  charged  with 
their  loss.  In  re  Alfstad's  Estate,  27  Wash. 
175.  67  Pac.  S93.   The  burden,  however.  Is 
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nptm  the  belr  or  creditor  seeking  to  charge 
him  with  loss  due  to  negligence,  because, 
though  the  ratate  has  apparently  suffered 
loss,  there  Is  no  presumption  that  he  has  been 
guilty  of  the  fiinlt  causing  the  loss.  Wheeler 
T.  Bolton,  supra. 

Applying  these  rules  to  the  tacts  In  the 
case  In  hand.  Is  ttte  re^ndent  executrix 
pn^rly  chargeable  with  the  rents  <tf  the 
Reed  and  Lansing  ranches?  At  the  time  of 
the  death  of  decedent  the  Reed  ranch  was  in 
possession  of  one  Reed  under  some  sort  of 
an  agreement  the  nature  of  which  does  not 
appear.  In  any  event  the  respondent  did  not 
gain  posse8sl<Hi  of  it  until  the  early  part  of 
September,  1913.  The  value  of  the  crops  <m 
it  at  that  time,  harvested  In  part  and  tnmed 
over  to  her,  was  ¥6,000.  It  does  not  appear 
what  became  of  these  crops,  except  that  the 
respMident  charged  herself  in  her  account 
with  ^5,  the  value  of  hay  and  grain  sold 
by  her.  This  she  claimed  she  had  paid  to  a 
bank  in  Boulder,  in  Jefferson  county,  with- 
out, however,  giving  any  explanation  why 
this  disposition  had  been  made  of  it  or  ex- 
hiblUng  a  voucher  showing  that  It  had  In 
fact  been  paid.  In  her  petition  tor  the  or- 
der of  sale  she  stated  that  the  crops  were 
worth  12,000.  Beed  testified  tbaX  the  rea- 
sonable rental  value  of  the  ranch  was  f  1,600 
per  annum.  The  witness  Rorvlg  testified 
that  he  offered  the  respondent  $1,100  rental 
for  about  300  acres  of  this  randi  for  the 
year  1914,  but  that  she  refused  It.  The  fore- 
going evidence  ta  not  disputed.  There  Is  also 
undisputed  evidence  that  from  the  time  the 
executrix  took  possession  up  to  the  time  the 
account  was  filed  this  ranch  had  been  in 
possession  of  Gene  McCarthy,  and  had  been 
used  by  him  for  the  pasturage  of  sheep. 
With  reference  to  the  ownership  of  the 
sheep,  the  evidence  leaves  It  In  doubt  whether 
they  belonged  to  McCarthy  or  to  him  and  the 
respoodent  jointly.  Be  this  as  It  may,  a 
prima  facie  case  is  made  which.  In  the 
absence  of  explanation,  is  sufficient  to  justi- 
fy a  charge  ngainst  the  respondent  for  the 
crops  for  the  year  1913  and  for  the  reasona- 
ble rental  value  of  the  ranch  thereafter ;  and 
this  whether  the  sheep  belonged  to  her  and 
McCarthy  or  to  him  exclusively. 

The  Lansing  ranch  had  been  In  substan- 
tially the  same  condition.  It  passed  Into 
the  hands  of  the  respondent  at  the  date  of 
her  appointment.  At  that  time  the  fences 
were  In  -good  repair,  and  the  land  had  a  rent- 
al value  of  $300  or  $400  per  annum.  During 
the  year  1914  It  was  being  used  by  McCarthy 
in  connection  with  the  Reed  ranch,  for  the 
pasturage  of  the  sheep  referred  to  above. 

Throughout  the  hearing  the  respondent  ex- 
hibited an  Indisposition  to  make  any  dis- 
closures touching  the  condition  or  use  made 
of  these  or  any  of  the  lands  belonging  to  the 
estate,  and  made  no  other  than  such  as  were 
forced  from  her  under  the  pressure  of  cross- 
examination  by  couuseL  As  to  the  Beed  and 


lAnetng  lands,  it  IS  clear  that  respondent 
has  been  using  them  as  her  own  and  appro- 
priating the  rents  and  profits  derived  from 
them  to  her  own  benefit  As  to  the  otlier 
lands,  there  is  little  tangible  evidence  show^ 
ing  what  use.  if  any.  has  been  made  of  tbem. 
The  record  shows  that  little,  If  any.  revenues 
have  been  derived  from  tbem— a  nnidltlon  of 
affairs  hardly  conc^vaUe  when  we  omslder 
their  extet^  and  value.  The  court  should 
have  required  a  full  aiccountlng  In  this  be- 
half and  charged  the  respradent  accordingly. 

[9]  3.  At  his  death  the  decedent  bad  be- 
come Indebted  to  the  Amerlcaa  National 
Bank  at  Helena  to  an  amount  approximately 
$30,000,  and  had  deposited  with  it,  aa  c611a^ 
eral.  securities  valued  in  respondent's  Inven- 
tory at  $34,777.04.  The  evidence  discloses 
that  these  securities  consisted  of  prcmlssory 
notes  made  by  various  persons  to  the  dece- 
dent, and  a  contract  for  the  sale  by  the  de* 
cedent  of  certain  mining  property  to  one 
Gruell,  which  called  for  a  payment  by  the 
latter  of  $20,000.  The  hank  did  not  present 
a  claim  against  the  estate.  The  indeht«dness 
due  it  had  at  the  time  respondent  filed  ber 
account  been  discharged  1^  payments  made 
by  the  maters  of  some  of  the  notes  and  to  the 
amount  of  about  $10,000.  and  a  payment  by 
Gruell  of  the  amount  due  on  the  contract. 
The  unpaid  notes  were  thereupon  delivered 
to  the  respondent.  No  mention  of  the  con- 
tract had  been  made  In  the  Inventory.  In 
her  teetliiiony  at  vhe  bearing  respondent  for 
the  first  time  disclosed  that  the  bank  held 
this  security.  Her  reiwrt  contains  this  state- 
ment: 

"The  debt  to  the  said  bank  has  been  fully 
paid  and  the  said  collaterals  returned  to  the 
executrix,  wlio  holds  them  as  assets  of  the  es- 
tate." 

This  is  all  the  information  furnished.  Ob- 
jection was  made  to  the  approval  of  the  ac- 
count by  counsel,  on  the  ground  that  It  did 
not  comply  with  the  requirements  of  the  or- 
der which  directed  a  full  disclosure  of  the 
condition  of  the  estate,  specifically  with  ref- 
erence to  the  securities  mentioned  in  the  in- 
ventot-y.  With  this  contentifm  we  ogree.  In 
order  that  the  court  might  determine  wheth- 
er the  respondent  had  exerdsed  dlllgeuce  In 
collecting  these  notes,  whether  they  are  of 
value,  and  therefore  whether  ttie  estate  is 
insolvent  and  ^ould  be  admlnlstend  as  such 
by  stopping  the  respondent's  allowance  there- 
tofore made  and  still  continued,  it  was  im- 
portant that  a  full  disclosure  should  be  made 
as  to  the  condition  of  the  securities  and 
whether  they  are  substantial  assets  to  which 
the  creditors  could  look  for  the  satisfaction 
of  their  claims.  If  these  securltleB  are  worth 
tli^r  face  value  and  the  respondent  ts  found 
properly  ^argeable  with  a  substantial  aum 
In  the  way  of  rents  and  inroflts.  the  estate  la 
apparent!}'  solvent ;  otherwise  it  la  not.  Such 
Infonnatlon  as  was  given  by  the  respoudenc 
was  too  indefinite  to  furnish  the  basis  for  any 
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Intdllgent  conduslcHi  as  to  tbe  real  omdltion 
of  the  estate. 

4.  Tbongb,  as  we  tacve  already  said,  the  es- 
tate was  at  the  ontset  apparently  scdvent  and 
amply  sufiident  to  satisfy  the  claims  of  the 
creditwa,  upon  1^  dIsclosarM  made  1^  the 
report  and  Oxe  testimony  of  the  executrix,  no 
definite  conclusion  can  be  reached  as  to  what 
the  actual  conditiim  Is  In  this  regard.  Upon 
this  condition  ol  the  record  we  do  not  thtnk 
we  oneht,  on  this  appeal,  to  venture  to  de- 
termine it.  Except  so  far  as  the  fact  of  in- 
solvency wlU  control  the  district  court  in  con- 
tinuing respondent's  extra  allowance  whlcli 
she  claims  in  her  account,  and  in  permitting 
her  to  retahi  control  of  the  administration, 
the  inquiry  is  immaterial.  Since  the  CH-der 
must  be  reversed  in  any  event,  we  refer  the 
Inquiry  on  this  subject  to  the  district  court 
upon  a  full  disclosura  by  the  respondent. 

[II]  6.  In  the  I&ventory  certain  tarm  Im- 
plements which  came  Into  the  hands  of  the 
respondent  were  valued  at  9136.  These  as- 
sets, and  also  the  horses  heretofore  referred 
to,  are  stated  by  the  respondent  in  her  re- 
port and  in  her  testimony  to  be  of  no  value. 
Prom  the  testimony  of  the  witness  Davidson 
It  appears  without  dispute  that  the  farm  im- 
plements had  been  used  by  the  respondent  In 
cultivating  a  part  of  the  lands  belonging  to 
the  estate.  Since  they  were  admittedly  as- 
sets of  the  estate  and  were  included  in  the 
inventory,  she  ought  to  have  been  charged 
with  their  value.  Rev.  Codes,  8  7628.  The 
disposition  made  of  the  horses  has  been 
sho^vn  In  the  former  part  of  this  opinion. 
The  respondent  Is  upon  her  own  testimony 
char^able  with  their  value. 

[tl]  6.  It  appears  that  at  the  time  of  his 
death  tbe  deceased  was  tbe  owner  upon  the 
record  of  deeds  in  Broadwater  county  of 
660  acres  of  land  in  addition  to  that  mention- 
ed hi  tbe  Inventory,  known  as  the  Runnimede 
ranch.  This  was  returned  in  the  inventory 
at  the  value  of  $5,000,  with  a  notation  that 
It  was  claimed  by  the  resjwndent  as  her  own. 
With  reference  to  this  the  report  states: 

"That  W.  B.  Dolenty  durine  bis  lifetime  was 
the  owner  of  the  so-called  Runnimede  rancli, 
consistiae  of  660  acres,  appraised  at  $5,000. 
The  said  W.  B.  Dolenty  was  Indelited  to  liis 
wife,  the  eiecutrix.  in  the  sum  of  $r),000,  evi- 
denced by  his  promissory  note.  That  in  con- 
^eratioo  of  said  indebtedness  W.  B  Dolenty 
executed  and  delivered  some  time  in  June,  1904, 
a  deed  to  said  nroperty  to  Isabel  Dolenty.  his 
wife,  which  deed  was  never  recorded  and  is 
lost  Isabel  Dolent?  has  been  In  the  open, 
notorious  possession  of  said  property  for  over 
ten  years  last  past,"  etc. 

lo  his  order  approving  the  report,  the  dis- 
trict judge  properly  refused  to  charge  the 
napoQdent  wtlh  this  as  an  asset  of  the  es- 
tate, and  thus  to  determine  the  ownership  of 
the  tlUe.  A  district  court  sitting  in  probate 
has  only  the  special  and  limited  powers  con- 
twied  by  statute,  and  has  no  power  to  hear 
uril  determine  any  matters  other  than  those 

come  within  the  purview  of  the  stat- 
ute » .whidi  are  implied  as  necessary  to  a 
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complete  exercise  of  those  expressly  confer- 
red. State  ex  rel.  Bartlett  v.  District  Court, 
18  Kfont  481,  46  Pac.  269;  In  re  Davis'  Es- 
tate, 27  Mont.  480,  71  Pac.  T57;  In  re  Tuo- 
hy's  Estate,  supra.  Among  the  powers  con- 
ferred by  the  part  of  the  Codes  relating  to 
probate  proceedings  (pait  3,  tit.  12,  c.  1)  we 
do  not  find  any  provision  authorizing  tbe 
court,  in  connecUon  with  the  settlement  of 
states,  to  determine  questions  of  title  be- 
tweoi  the  estate  and  persons  claiming  ad- 
versely to  it  These  questions  must  be  de- 
termined in  proper  proceedings  instituted  for 
that  purpose.  State  ex  reL  Barker  v.  Dis- 
trict Court.  26  Mont  369,  68  Faa  856;  In 
re  Toohy's  Estate,  supra. 

[12-11]  Tbe  respondrat  by  her  claim  put 
herself  into  a  position  in  which  she  cannot 
represent  the  'estate,  and  thus  tbe  creditors, 
and  at  the  same  time  assert  title  In  herself 
adversely  to  tbe  estate.  It  Is  suggested  by 
counsel  that  tbls  situation  might  be  remov- 
ed by  the  appointment  of  a  special  admin- 
istrator to  litigate  tbe  question  of  title  wttb 
the  respondent.  This,  however,  cannot  be 
done,  because  the  estate  is  an  entirety,  and 
there  can  be  but  a  single  administration  of 
its  affairs.  Murphy  v.  Nutt,  51  Mont.  82,  149 
Pac.  713,  L.  R.  A.  1915E.  797.  Moreover,  the 
powers  of  a  special  administrator  are  lim- 
ited to  the  preservation  and  protection  of 
the  estate  temporarily,  until  a  general  admin- 
istrator or  an  executor  has  been  appointed. 
Rev.  Codes,  S  7474.  Conceding,  therefore, 
that  one  may  be  appointed  upon  removal  of 
an  executor,  until  a  general  administrator 
can  be  appointed  in  bis  stead,  this  cannot  be 
done  until  the  executor  has  .been  removed. 
The  only  remedy  for  the  situation  thus 
brought  about  Is  to  remove  the  respondent 
and  substitute  a  successor  for  her  who  may 
bring  such  action  as  may  be  necessary  to 
determine  the  title.  Since  the  respondent, 
however,  is  the  sole  beneficiary  under  the 
will,  this  would  be  wholly  unnecesi^ary  un- 
less it  should  appear  that  the  estnte  has 
become  insolvent.  In  which  event  only  could 
the  creditors  have  any  interest  in  it. 

[18]  7.  Certain  sales  of  real  estate  were 
made  in  1914,  ostensibly  under  the  order  of 
October  14,  1913,  to  E.  A.  Klmpton  and  Lau- 
ra T.  Galen.  The  facts  In  relation  to  them 
are  recited  In  State  ex  rel.  Mannlx  v.  District 
Court,  51  Mont.  310,  152  Pac  753.  It  was 
there  held  that  tbey  were  void  for  the  rea- 
sons stated.  The  property  which  was  the  sub- 
ject of  them  is  therefore  still  the  property  of 
the  estate,  and  the  respondent  Is  chargeable 
with  it  In  Its  approval  of  the  account  the 
district  court  treated  these  sales  as  valid, 
allowing  the  respondent  to  charge  herself 
with  the  proceeds  only.   Tbls  was  error. 

8.  Finally  it  la  urged  that  It  was  the  man- 
ifest duty  of  the  court  to  revere  the  letters 
of  respondent  and  appoint  some  one  else  in 
her  stead,  for  the  reasons  that  it  was  dis- 
closed:  CU  That  more  than  five  years  Itad 
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elapsed  since  ber  appointment,  with  no  ap- 
parent  intentlaD  on  her  part  to  dose  the  es- 
tate ;  (2)  tliBt  because  of  her  delay  In  bring- 
ing Its  affairs  to  a  close  the  estate  bad  be- 
come Insolvent ;  0)  that  she  had  been  guilty 
of  squandering  and  misapplying  tbe  assets; 
<4)  that  she  bad  disposed  of  property  be- 
longing to  tbe  estate  without  lawful  author- 
ity; and  that  she  had  failed  to  account 
for  property  coming  into  her  hands,  as  well 
as  tbe  rents  and  pn^ta  derlTsble  from  it, 
with  studied  effort  to  use  it  for  ber  own  ben- 
efit Prima  facie  these  charges  are  sustain- 
ed by  tbe  foregoing  redtals.  There  is  ap- 
parent no  justification  for  the  delay  in  dos- 
ing the  estate  and  tbe  disregard  of  the 
Tights  of  the  creditors.  Tbe  r^ondent 
seems  to  have  been  proceedhig  upon  the  as- 
snmpUw  that,  Inasmuch  as  she  is  the  sole 
beneficiary  under  tbe  wiU,  she  Is  entitled  to 
use  and  enjoy  the  estate  as  her  own  and 
to  discharge  tbe  claims  of  tbe  creditors  when- 
ever it  may  suit  her  convenience- 

Tbe  order  is  reversed,  and  the  proceeding 
Is  remanded  to  the  district  court,  with  di- 
rections to  require  tbe  respondent  to  make  a 
full  and  complete  accounting,  giving  la  de- 
tail tbe  present  condition  and  value  of  all 
of  the  assets  of  tbe  estate;  to  charge  her 
with  sucb  as  she  has  disposed  of  without  au- 
thority or  order  of  court,  as  well  as  such  as 
she  has  failed  to  receive  by  her  want  of  dil- 
igence, Including  the  reasonable  value  of  the 
use  of  all  tbe  lands  In  ber  possession;  to  as- 
certain whether  by  reason  of  ber  delay  and 
inattention,  or  for  any  other  reason,  the  es- 
tate has  become  insolvent,  and,  If  so,  to  re- 
move her  and  appolut  some  one  In  ber  stead 
who  can  have  the  title  to  the  Runnlmede 
ranch  determined ;  and  ,  In  any  event,  to  com- 
pel tbe  speedy  closing  up  of  tbe  affairs  of  tbe 
Mtate  by  tbe  sate  of  Its  property  and  the 
IMtyment  of  the  claims  of  the  creditors. 

Reversed  and  remanded. 

BANNER  and  HOLLOWAT.  JJ.,  concur. 

On  Motion  for  Rehearing. 

BRANTLY,  C.  J.  [t7-H]  The  directions 
addressed  to  the  district  court  in  the  opinion 
heretofore  delivered  In  disposing  of  the  ap- 
peal herein,  wmtalns  the  following: 

"To  ascertain  whether  by  reason  of  ber  [the 
executrix's]  delay  and  inattention,  or  for  any 
other  reason,  the  estate  bas  becnne  insolvent, 
and,  If  so,  to  remove  her  and  appoint  some  one 
in  her  stead  who  can  have  tbe  title  to  the  Run- 
nlmede ranch  determined." 

In  his  petitioD  for  rehearing  counsel  for 
the  executrix  insists  that  In  making  this  di- 
rection the  court  overlooked  tbe  recent  deci- 
sions in  the  cases  of  In  re  Blackburn's  Es- 
tate, 48  Mont  179,  137  Paa  381,  and  State 
ex  rel.  Cotter  t.  District  Court,  48  Mont. 
146,  140  Pac.  732.  These  decisions  are  not 
referred  to  in  the  opinion,  but  they  were  not 
overlooked,  nor  is  anything  said  during  the 
4iacusslon  of  this  case  even  remotely  incon- 


Bistent  vrtth  anything  said  in  either  of  tbem. 
In  the  first  we  said: 

"It  is,  however,  the  policy  of  onr  law  that 
tbe  widow  sball  control  in  limine  tbe  adminis- 
tration of  ber  late  husband's  estate.  Sbiels' 
Estate,  120  Cal.  347,  62  Pac.  808;  Dorris'  Es- 
tate, 93  Cal.  611.  29  Pac.  244.  To  that  end  she 
is  authorized  to  either  administer  It  herself, 
or  to  nominate  some  person  in  whom  she  plac- 
es trust  and  confideQ::e  to  administer  it  for 
her.  In  re  Watson's  Estate.  31  Moot.  43S,  78 
Pac,  702.  No  condition  or  limitation  is  im- 
posed upon  her  choice  save  that  she  or  tbe  per- 
son s&e  nominates  be  competent;  nor  aoes 
tbe  fact  that  she  asserts  claim  to  property 
which  the  other  heirs  contend  belongs  to  tbe 
estate  render  her  or  ber  nominee  inconipetent. 
Rev.  Codes.  «  7436;  Rice  v.  TUton.  13  Wye 
420,  80  Pac.  628;  Brundage's  Estate.  141  OaL 
538,  75  Pac.  17S;  Estete  of  Bauquier,  88  CaL 
302,  26  Pac.  178,  532." 

This  Is  entirely  in  accord  with  the  express 
declaration  found  In  section  7432  of  the  Re- 
vised Codes.  Under  this  section  the  surviv- 
ing wife  or  husband  has  tbe  exclusive  right 
to  the  appolntmeat  In  the  first  Instance  t>e- 
cause  It  Is  therein  so  declared,  provided  be 
or  she  Is  a  competent  person  within  the  re- 
quirements of  section  7436.  Furthermore, 
the  person  so  entitled  may  request  some  other 
competent  person  to  be  appointed,  If  be  or 
she  does  not  desire  to  act.  The  principal 
controversy  In  the  case  arose  upon  the  ques- 
tion whether,  after  the  wife  had  exercised 
the  right  to  have  substitution  made,  the  ap- 
pointment of  tbe  substitute  was'  revocable 
at  tbe  request  of  the  wife  when  supported  by 
proof  that  she  bad  been  Induced  by  unfair 
means  to  consent  to  the  substitution.  It  was 
held  that  upon  a  proper  showing  revocation 
may  be  had  and  the  wife  be  permitted  to 
take  tbe  appointment,  but  that  otherwise 
the  waiver  of  the  right  Is  Irrevocable.  In 
the  second  case  was  involved  the  question 
whether  tbe  surviving  husband  was  entitled, 
as  against  the  father  of  tbe  deceased  wife, 
to  be  appointed  special  administrator  of  her 
estate  pending  a  contest  of  the  validity  of 
her  will.  It  was  held  that  tbe  right  of  the 
husband  was  exclusive  under  section  7472  of 
the  Revised  Codes,  because  It  Is  therein  pro- 
vided that  In  making  such  appointment  pref- 
erence must  be  given  In  the  order  stated  in 
section  7432.   It  was  there  said: 

"Tbe  surviving  husband  or  wife  is  entitled  to 
general  letters  of  adminiBtration,  to  tbe  exclu- 
eion  of  any  other  person  (Rev.  Codes,  8  7432), 
unless  at  least  one  of  the  grounds  of  Incompe- 
tency enumerated  in  section  7436  is  shown. 
In  selecting  a  person  to  act  as  special  adminis- 
trator, the  court  or  judge  Is  expressly  required 
to  give  preference  to  tbe  person  who  Is  entitled 
to  letters  testamentary  or  of  administration.** 

Both  of  these  cases  refer  to  the  restrlo- 
tlous  put  upon  the  power  of  the  court  in  mak- 
ing the  appointment  in  limine.  They  do  not 
Justlf>'  tbe  condnsion,  even  remotely,  tbat 
this  court  intended  to  imply,  by  anything 
said  In  either  of  tbem,  that  sudi  an  admlnis- 
trator  or  executor  may  with  Immnntty  adopt 
a  course  of  conduct  which  is  not  only  waste- 
ful of  tbe  estete,  but  la  wholly  di&T^ardfuI 
of  the  ri^te  of  ito  creditors.   Hiia  would 
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hare  been  to  Dolllfy  tbe  power  vested  In  Qie 
court  by  secUims  T488  and  74S9:  To  call  to 
strict  account  and  snq;>end  and,  if  necessary, 
to  remove  an  admli^trator  or  executor  who 
has  been  guilty  of  any  of  the  delinquencies 
therein  mentioned.  It  would  be  a  monstrous 
doctrine  to  say  that  after  his  appointment 
the  administrator  may  despoil  or  waste  the 
estate  at  his  pleasure,  leaving  Uiose  entitled 
to  it  without  the  means  of  redress.  Even  with- 
out the  provisions  In  these  sections,  it  would 
seem  to  us  that  the  power  vested  In  the  dis* 
ttlct  court  to  cmduct  the  administration  of 
estates,  implies  also  the  power  to  compel 
the  trusted  appointee  to  collect  and  preserve 
tbe  assete  of  the  estate  put  in  his  charge  and 
to  effect  a  speedy  distribution  of  them  to 
Qiose  entitled  to  share  in  them.  True,  in- 
solvency  of  the  estate  Is  not  a  ground  for  the 
refusal  of  the  appointment  to  the  surviving 
spouse;  nor  la  the  fact  that  It  has  become 
lascdvent  subsequent  to  the  appointment  a 
ground  for  his  or  her  removal.  It  is  equally 
true,  however,  that  the  sections  of  the  stat- 
ute supra  authorizing  removal  make  no  dis- 
Unctlon  between  the  surviving  spouse  and 
any  other  person  whose  appointment  was 
properly  made  in  the  first  place.  These  sec- 
tlous  are  aimed  at  any  person  who  has  shown 
himself  Incompetent  and  untrustworthy. 

In  the  original  opinion  It  was  pointed  out 
that  It  is  wholly  immaterial  what  claim  is 
made  by  the  executrix  to  the  Runnlmede 
ntQch,  unless  It  should  be  shown  on  another 
hearing  that  the  estate  is  insolvent,  and  the 
qnestion  must  be  determined  whether  it  be- 
loDgs  to  the  estate.  It  was  further  pointed 
out  that.  In  case  this  exigency  should  be 
shown  to  exist,  a  removal  of  the  executrix 
wonW  be  necessary  In  order  that  the  question 
of  ownership  may  be  determined.  It  la  now 
Insisted  that.  Instead  of  removing  the  exec- 
ntrii,  the  court  should  appoint  a  special 
administrator  to  bring  appropriate  action 
against  the  executrix.  This  subject  was 
considered  fully  In  the  original  opinion.  The 
conclusion  there  stated  Is  justified  on  the 
ground  that  the  admin Istj-ation  Is  an  entire- 
ty and  there  can  In  the  nature  of  things  be 
bat  one.  It  may  be  Justified  upon  the  further 
ground  that  Jurisdiction  in  probate  Is  stat- 
utory and  limited,  and  authority  for  what 
is  done  by  a  court  In  the  exercise  of  It  must 
be  directly  granted  by  the  statute  conferring 
It,  or  by  necessary  Implication,  and  no  au- 
thority to  create  a  double  or  divided  admin- 
istration Is  to  be  found  in  the  statutes:  How- 
ever this  may  be,  we  are  not  disposed  to  re- 
cede from  the  conclusion  heretofore  announc- 
ed. Certainly  the  executrix  was  uot  render- 
ed Incooipetent  to  receive  tbe  appointment  in 
limine  because  she  asserted  claim  to  prop- 
er^ ostensibly  belonging  to  the  estate  (In 
R  Bladcbum's  Estate,  supra);  but  when  the 
exigendes  which  have  arisen  since  her  ap- 
pointment have  put  her  in  a  position  so  an- 


tagonlBtlc  to  the  creditors  that  she  cannot 
do  Justice  to  them  and  the  estate,  and  at  the 
same  time  estaUidi  her  r^ht,  i^e  ought 
to  be  relieved  from  iter  position  and  some  fit 
per8<»t  put  in  her  place.  She  cannot  bilng 
an  actlcm  against  herself.  Phillips  v.  Phn- 
lips,  18  Mont  305,  45  Paa  221.  Hence  the 
creditors  cannot  obtain  relief. 

[20]  As  to  the  su^estlon  that  the  execur 
trlx  cannot  be  deprived  of  the  right  to  nomi- 
nate her  successor.  It  may  be  said  that  in 
limine  she  bad  the  right  to  the  appolntmentt 
or,  as  an  alternative,  to  nominate  some  one 
to  serve  in  her  stead.  Having  chosen  to  take 
the  appointment,  the  right  to  nominate  an- 
other was  waived.  In  tbe  case  of  In  re 
Blackburn's  Estate,  supra,  it  was  held  that, 
the  right  to  the  appointment  having  been  de- 
liberately waived  by  the  vrife,  the  renuncia- 
tion becomes  irrevocable.  By  parity  of  rea- 
soning It  would  seem  that,  when  the  wife 
or  husband  has  chosen  to  toke  the  appoint- 
ment, it  cannot  thereafter  be  renounced  and 
nomination  be  made  Instead.  But,  conceding 
this  to  be  permissible  when  the  renunciation 
Is  voluntary,  in  case  of  removal  for  miscon- 
duct or  because  of  an  assertion  of  rl^^ts 
adverse  to  the  estate,  the  acting  husband  or 
wife  ought  not  to  be  allowed  to  name  a  suc- 
cessor, for  the  reason  that  the  person  se- 
lected would  more  than  likely  be  biased  In 
favor  of  the  adverse  claim. 

Rehearing  denied. 

SANNER  and  HOLLOWAT,  JJ.,  concur. 


(58  Okl.  762) 
FIRST  NAT.  BANK  OF  WELLSTON  v. 
RBED.    (No.  8569.) 
(Supreme  Court  of  Oklahoma.   Nov.  2S,  1910.) 

(Si/Ilahu9  by  the  Court.) 

Appeal  and  Erbor  4=>563— Recobd— Cabe- 

Madb— Requisites. 
A  case-made,  settled  and  signed  prior  to 
the  time  fixed  in  the  notice  of  settlement  served 
upon  defendant  in  error,  in  the  absence  of  de- 
fendant in  error  or  bis  counsel,  where  no 
amendments  have  been  suggested  thereto  or  no- 
tice otherwise  waived,  ia  a  nullity. 

[Ed.  Note.— For  other  cases,  see  A"ieal  and 
Error,  Cent.  Dig.  §§  2323-2529;  Dec.  Dig.  <S=» 
568.] 

Error  from  District  Court,  Lincoln  Coun- 
ty ;  Tom  D.  McKeown,  Judge. 

Action  between  the  First  National  Bank  of 
Wellston  and  Milton  H.  Reed.  From  the 
judgment,  the  bank  brings  error.  Motion  to 
dismiss  overruled. 

Ira  E.  Bmingslea,  of  Wellston,  for  plain- 
tiff in  error.   Erwin  &  Brwln,  of  Wellston, 

for  defendant  In  error. 

HARDY,  J.  Motion  to  dismiss  Is  filed,  set- 
ting up,  among  other  grounds,  that  the  case- 
made  was  signed  and  settled  In  the  absence 
of  defendant  in  error,  and  without  notice  to 
him  of  tbe  time  and  place  of  settlement,  and 
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fchat  no  amendments  were  suggested  by  him 
thereto. 

The  records  show  that  notice  of  settlement 
of  case-made  was  served  apon  defendant  In 
error  on  the  2Sd  day  of  June,  191Q,  reciting 
that  case-made  would  be  presented  for  settle- 
ment on  July  3,  1916.  The  certificate  of  the 
trial  Judge  shows  that  same  was  settled  and 
signed  on  June  26,  1916,  seven  days  before 
the  time  set  for  such  settlement  in  the  notice, 
and  was  settled  and  signed  In  the  absence  of 
defendant  in  error  or  counsel  representing 
him,  and  that  no  amendments  were  suggested 
or  notice  otherwise  waived.  For  this  reason 
the  case-made  la  a  nullity  and  should  be 
stridien  from  the  flies.  Sand  Springs  By.  Go. 
V.  Oliphant,  157  Pac.  284;  Jones  t.  Jones, 
36  Okl.  453.  130  Pac  139;  Charles  v.  Hill- 
man  et  al.,  150  Pac.  461;  Allen  v.  McLaren, 
157  Pac.  349. 

The  second  ground  of  the  motion  to  dis- 
miss is  that  the  Judgment  appealed  from  Is 
not  shown  to  have  been  entered  upon  the 
Journal  of  the  court  below.  This  ground 
should  be  overruled.  St.  L.  &  S.  F.  By.  Co.  v. 
Taliaferro,  IGO  I'ac.  610. 

While  the  case-made  Is  a  nullity  and  should 
be  stricken  from  the  flies,  the  record  contains 
a  certificate  of  the  court  clerk  certifying  that 
it  Is  a  true  and  correct  transcript,  and  the 
case  win  be  retained  for  consideration  of  er- 
rors assigned  which  appear  on  the  face  of 
the  record. 

The  motion  to  dismiss  wiU  be  overruled. 
All  the  Justices  concur. 

(58  Okl.  7HJ 

Ex  parte  BURTON.    (No.  8714.) 
{Supreme  Court  of  Oklahoma.   Nov.  28,  1916.) 

(Syltahut  Ity  th0  Court.) 

MA.BEAS  Corpus  ^=>120—Disciiabqe--'Review 
ON  Appeal. 
Where,  upon  judfcmeut  of  cooviction  for  a 
felony  and  seotence  to  a  term  of  imprisonment, 
the  amount  of  appeal  bond  to  be  given  by  de- 
fendant in  tbe  Judgment  is  fixed  and  time  al- 
lowed in  whi^h  to  execute  aod  file  same,  and  de- 
fendant tenders  an  appeal  bond  witiiio  tbe  time 
allowed  which  the  clerk  refuses  to  approve  and 
no  complaint  of  the  action  of  the  clerk  is  pre- 
sented to  tbe  trial  court,  or  judge  thereof,  but 
a  petition  for  writ  of  habeas  corpus  is  filed  in 
tbe  Criminal  Court  of  Appeals  which  is  denied, 
and  afterwards  a  petition  for  writ  of  habeas 
corpus  is  presented  to  the  Supreme  Court  upon 
tbe. same  state  of  facts,  and  it  appears  that 
the  conclusion  reached  by  the  Criminal  Court 
of  Appeals  is  correct,  tbe  writ  will  be  dis- 
charged and  petiti<mer  remanded  to  tbe  cus- 
tody of  the  respondent. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus. Cent  Dig.  S  121;  De2.  Dig.  «s>120.] 

Application  by  Joe  Burton  for  writ  of 
habeas  corpus.   Writ  discharged. 

F.  E.  Riddle,  of  Chlckasba,  and  H.  B.  Ed- 
wards, of  Mangum,  for  petitioner.  R.  Mc- 
Millan, Asst.  Atty.  Gen.,  and  A.  R.  Garratt, 

Co.  Atty.,  of  Mangum,  for  respondent 


HARDY,  J.  Petitioner,  Joe  Burton,  wa^ 
convicted  of  manslaughter  In  the  first  degree 
in  the  district  court  of  Greer  county,  and 
on  September  1,  1016,  was  sentenced  to  Im- 
prisonment in  the  state  penitentiary  fior  a 
term  of  15  years.  Notice  of  appeal  was  doly 
served.  At  tbe  time  of  passing  sentence, 
the  court  granted  an  extension  of  90  days  In 
which  to  prepare  and  serve  case-made  and 
fixed  the  amount  of  the  appeal  bond  at  fl2,- 
000  and  allowed  20  days  from  that  date  la 
which  to  execute  and  file  same.  Bond  was 
not  given  within  tbe  time  allowed.  On  Sep- 
tember 30tb,  Hon.  T.  P.  Clay,  the  regular 
Judge  of  the  Eighteenth  Judicial  district,  of 
which  Greer  county  forms  a  part,  made  aa 
order  extending  tbe  time  within  which  an 
appeal  bond  might  be  given  until  and  In- 
cluding the  20th  day  of  October,  on  which 
last-named  date  he  granted  a  further  exten- 
sion of  10  days.  On  October  19th.  Hon.  B. 
W.  Hlgglns,  the  regularly  elected  Judge  <A 
•the  Fourth  Judicial  district,  who  had  been 
assigned  by  the  Chief  Justice  of  this  court  to 
hold  court  in  Oreer  county  and  before  whom 
petitioner  was  tried  and  convicted  of  said 
crime,  made  an  order  extending  the  time 
theretofore  granted  for  a  period  of  20  days. 
When  tbe  original  order  of  extension  was 
made  fixing  the  time  In  which  appeal  bond 
might  be  given  and  case-made  prepared  and 
served,  the  court  fixed  no  time  in  which  tbe 
appeal  should  be  filed  in  the  Criminal  Court 
of  Appeals.  On  October  21,  1916.  upon  mo- 
tion of  tbe  county  attorney  of  Oreer  county. 
Judge  Clay,  In  chambers  s^  aside  tbe  vari- 
ous orders  of  extension  theretofore  made  io 
the  cause  for  tbe  reason  that  In  his  (Hldnion 
said  orders  were  Invalid  because  no  time  bad 
been  fixed  in  which  the  appeal  should  be 
lodged  in  the  appellate  court  The  order  di- 
rected the  sheriff  of  Greer  county  to  execute 
the  Judgment  against  petitioner  by  delivering 
blm  to  the  Warden  of  the  state  penitenttary. 

Petitioner  insists  that  the  various  orders 
of  extension  were  valid,  and  that  the  time 
in  which  his  appeal  should  be  filed  in  the 
Criminal  Court  of  Appeals  was  fixed  by  sec- 
tion 5991,  Rev.  Liws  1910,  at  six  months 
from  the  date  of  the  Judgm^t,  and  tliat 
under  the  provisions  of  section  6994,  where 
the  court  fixes  the  time  within  wMcih  the 
appeal  bond  Should  be  given  and  tlie  time  in 
which  the  case-made  dionld  he  prepared  and 
served,  the  order  operated  to  stay  the  exe- 
cution of  the  Judgment  during  the  time  fixed 
by  the  various  orders  for  tbe  giving  of  said 
appeal  bond.  On  the  other  hand,  resptmdent 
contends  that  the  original  order  did  not  op- 
erate as  a  stay  of  said  judgment  because  It 
failed  to  fix  the  time  In  wht<di  the  appeal 
should  be  filed  in  the  Criminal  Court  of  Ap- 
peals. Such  was  the  constmctlon  placed  up- 
on the  statute  by  that  court  prior  to  the 
adoption  of  the  present  code.  Ex  parte  Ty- 
ler, 2  Okl.  Cr.  455,  102  Pac.  716;  KUlougli 
V.  State,  6  Okl.  Or.  311,  118  Pac.  620. 
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Tbe  Statutes  now  tn  force  ooDtaln  snne 
important  rerlslona  whidi  are  said  to  change 
this  mle.  We  deem  It  unneoessarr  to  de- 
termine Uils  question  for  tbe  reasons  bere- 
Inafter  glTen.  Petitioner  alleges  that  he  pre- 
sented a  good  and  saffident  bond  to  the  clerk 
on  October  2l8t,  which  the  derfe  arMtrarlly 
refused  to  approve  upon  tbe  erroneous  view 
of  the  law  that  be  was  without  authority 
so  to  do  because  the  vartona  ordns  of  ex- 
tension had  been  vacated.  In  the  retom  to 
the  writ,  the  order  setting  aside  these  ex- 
tensions is  set  out,  and  It  Is  further  alleged 
that  the  court  clerk  of  Greer  countj  had 
refused  to  aivrove  said  bond  because  the 
sureties  thereon  in  his  opinion  were  insuffi- 
cient. 

In  Ex  parte  Tyler.  2  OkL  Cr.  4SS,  102  Pac. 
716,  Tyler  had  been  convicted  of  forgery  and 
sentenced  to  a  term  of  Imprisonment  and 
prayed  an  appeal.  Time  bad  been  Qxed  In 
which  to  prepare  and  serve  a  case-mnde.  and 
the  amount  of  the  appeal  bond  set  and  time 
fixed  tn  which  same  should  be  ^ven.  He 
presented  a  bond  to  the  clerk  of  the  district 
court  whi<^  the  clerk  refused  to  approve, 
and  thereupon  filed  an  original  petition  in 
tbe  Criminal  Court  of  Appeals  for  a  writ  of 
habeas  corpus.  In  the  oi^lon  by  Judge 
Doyle  it  is  said: 

"In  tbe  first  question  presented,  this  conrt  is 
Bsked  to  review  the  action  of  tbe  clerk  of  tbe 
district  court  of  Blaine  county  in  refusins  to 
approve  the  bail  bond  offered  by  petitiooer,  and 
that  laid  bond  be  examined  and  approved  by 
this  court.  *  *  *  If  a  party  feels  himBelf 
aggrieved  by  tbe  action  of  a  clerk  of  tlie  dis- 
trict court  in  refuslnx  to  approve  a  bail  bond, 
and  complains  that  the  action  of  the  clerk  is 
unreasonable,  arbitrary,  and  oppressive,  be 
should  present  his  grievance  to  tbe  trial  court 
or  judge  thereof.  Before  filing  the  petition 
in  error  in  this  court,  only  the  question  of  ex- 
cessive bail  will  be  considered.  However,  when 
an  appeal  is  perfected,  and  the  crime  Is  a 
bailable  one,  pending  tbe  appeal,  this  court 
will  on  proper  showing  make  all  necessary  or- 
ders relating  to  bail." 

From  tbe  above  quotation  it  appears  that 
that  court  will  not  pass  upon  the  suffi- 
ciency of  sureties  upon  a  bail  bond  offered 
by  defendant  after  Judgment  of  conviction 
and  before  his  appeal  Is  lodged  ther^  but 
after  filing  bis  petition  in  error  will,  on  a 
proper  showing,  make  all  necessary  orders 
relatlns  to  bail ;  and  this  petitioner,  by  prop- 
erly flUog  his  petition  4n  error,  may  secure 
all  tbe  relief  to  which  he  is  entitled,  Includ- 
ing the  approval  of  a  ball  bond  U  sufficient 
and  his  discbarge  from  further  custody. 
wb1<A  procedure  Is  authorized  by  secQon 
5905,  Bev.  Laws  18ia  KlUougb  v.  State, 
supra. 

In  re  Baidler,  4  OkL  417,  48  Paa  270,  pre- 
sents another  i^se  of  the  question  here  in- 
vDlred.    Tbe  petitioner  there  was  convicted 


in  the  district  court  of  Kingfisher  county  of 
attempting  to  rob  the  United  States  malls, 
and  sentenced  to  a  term  of  imprisonment  In 
the  penitentiary  at  Golnmbus,  Ohio.  An 
appeal  was  granted  and  the  amount  of  the 
appeal  bond  fixed.  He  filed  a  petition  in  the 
Supreme  Court  ot  the  territory  alleging  that 
he  had  presented  a  good  and  sufficient  bond 
which  the  clerk  refused  to  approve,  and  pray- 
ed for  a  writ  of  habeas  corpus,  and  also  that 
a  writ  of  certiorari  be  issued  commanding 
tbe  clerk  of  the  district  court  and  the  judge 
thereof  to  certify  their  action  in  reference 
to  bis  application  for  ball  to  tbe  Supreme 
Court,  and  that  Oiat  court  examine  and  ap- 
prove the  bond.  One  of  tbe  reasons  there 
given  the  clerk  tor  refusing  to  approve 
the  bond  tendered  was  that  the  sureties  bad 
not  qualified  thereon  before  him  tn  person, 
but  had  executed  their  schedules  before  other 
officers.  In  denying  the  relief  sought,  the 
court  said: 

"It  is  the  duty  of  these  sureties  to  appear  be- 
fore tbe  clerk  of  the  district  court  of  King- 
fisher county,  and  satisfy  him  of  their  ^ura- 
cieney  and  this  court  should  not  interfere  by 
habeas  corpus,  if  at  all,  in  such  cases,  untU 
every  proper  means  has  been' employed  to  ^ve 
a  bona  as  tbe  statute  contemplates  and  re- 
qitires.  They  cannot  justify  before  some  other 
officer  than  the  clerk  of  the  district  court,  and 
then  institute  habeas  corpus  in  the  Supreme 
Court  to  be  admitted  to  bail  in  such  cases,  be- 
cause the  clerk  declines  to  approve  the  bond." 

It  is  further  urged  that,  even  though  tbe- 
actlon  of  the  clerk  in  refusing  to  approve 
the  bond  will  not  be  inquired  Into  In  this 
proceeding,  the  orders  of  extension  had  not 
expired,  and  petlUoner  was  entitled  to  re- 
main in  tbe  county  Jail  until  the  expiration 
thereof.  At  the  time  this  case  was  submit- 
ted, all  of  the  purported  orders  of  extension 
had  expired,  and  no  bond  had  been  approved 
the  clerk;  therefore  the  time  In  which 
petitioner  was  ^titled  to  remain  in  the  coun- 
ty jail  according  to  hla  own  contention  has 
now  expired,  and  tiiere  is  nothing  for  us  to 
do  but  remand  blm  to  the  custody  of  re- 
spondent. Previous  to  the  filing  of  the  peti- 
tion in  this  ease,  it  appears  that  petitioner 
had  applied  to  the  Criminal  Court  of  Ap- 
peals for  a  writ  upon  the  same  state  ot  facts 
here  presented,  which  ai^Ucation  was  by  that 
court  denied.  While  the  order  of  the  Crim- 
inal Court  of  Appeals  denying  the  writ  Is 
not  a  bar  to  a  further  apidlcatlon  to  this 
court,  still  Its  order  made  in  the  premises  Is 
entitled  to  consideration,  and.  It  appearing 
that  the  conclusion  reached  Is  correct.  It 
will  be  followed  by  this  court.  Bx  parte 
Justus,  26  Okl.  101.  110  Pac.  007. 

Tbe  writ  sbould  be  discharged,  and  the  pe- 
titioner remanded  to  the  custody  of  respond- 
ent, and  It  Is  so  ordered.  All  the  Justices 
concur. 
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HABT  «t  aL  T.  WEST  et  aL   (No.  7641.) 

(Supreme  Court  of  Oklahoma.   Sept.  26,  1916. 
Rebearing  Denied  Dec.  10,  1916.) 

(Bpttabiu  hv  the  Court) 

Indians  <3=>13  —  Ekbollubnt— CoNCLtTBivE- 

NES8. 

Under  Act  May  27,  1908.  c  199.  §  3,  35 
Stnt  313,  providing  that  the  enrollment  rec- 
ords of  the  Commissioner  to  the  Five  Civilized 
Tribes  should  be  conohisivo  evidence  as  to  the 
age  of  an  enrolled  citizen  or  freedman,  the  en- 
rollment record,  giving  the  age  of  an  Indian  aa 
10  years,  is  conclusive  that  on  that  date  she  had 
passed  her  tenth  birthday  and  had  not  yet 
reached  her  eleventh,  but  is  not  conclusive  that 
she  was  exactly  ten  years  of  age  on  that  day. 
and  does  not  establish  that  she  was  a  minor 
when  she  made  a  conveyance  of  land  four  montlis 
less  than  eight  years  thereafter:  and  in  such 
case  any  competent  evidence  is  admissible  to  es- 
tablish the  exact  age. 

[Ed.  Note.— For  otlier  cases,  see  Indians, 
Cent.  Dig.  |  30;   Dec.  Dig.  «g=»13.] 

Commissioners'  Opinion.  Division  No.  4. 
Error  from  District  Court,  Nomita  Connty; 
W.  J.  Campbell,  Judge. 

Action  by  Laura  B.  West,  nfie  Patbklller, 
and  anotber,  against  B.  L.  Hart  and  another 
to  quiet  title  to  real  estate.  Jadgment  for 
plaintiffs,  and  defendants  bring  error.  Re- 
versed and  remanded  for  new  trial 

M.  E.  Micbaelson.  of  Bartlesville,  for  plain- 
tiffs in  error.  L.  C.  Mayfield,  of  Lebanon, 
Mo^,  and  Anselan  Buchanan,  of  Vfaiita  (W. 
D.  Humphrey  and  A.  C.  Hough,  both  of 
Nowata,  of  counsel),  for  defendants  In  error. 

EDWARDS,  C.  This  action  was  filed  In 
the  district  court  of  Nowata  county  to  quiet 
title  to  certain  land  allotted  to  Laura  B. 
West,  nfio  Patbklller.  a  citizen  of  the  Chero- 
kee Tribe  of  Indiana  of  one-fourth  blood. 
The  enrollment  record  of  the  plaintiff  Laura 
B.  West  is  dated  December  17,  1900,  and 
shows  the  allottee  at  that  time  to  be  ten 
years  of  age.  On  August  17,  1908,  allottee 
executed  a  warranty  deed  conveying  said 
land  to  J.  S.  Calfee,  and  by  a  series  of  con- 
veyances title  passed  to  B.  L.  Ilnrt,  and  an 
otl  and  gas  lease  passed  to  A.  D.  Morton,  one 
of  the  defendants  herein.  The  action  Is  to 
cancel  the  conveyance  making  up  the  chain 
of  title  from  Laura  B.  West  to  B.  L.  Hart, 
and  also  the  otl  and  gas  lease  to  A.  D.  Mor- 
ton, uiwn  the  ground  that  Laura  B.  West 
was  a  minor  cm  the  17th  day  of  August,  1908, 
the  date  of  her  original  conveyance.  The 
answer  of  B.  L.  Hart,  in  addition  to  other 
matters,  denies  the  minority  of  Laura  B. 
West  at  the  date  of  her  original  convey- 
ance. The  only  evidence  offered  by  plaintiffs 
below  upon  the  Issue  of  the  age  of  Laura 
B.  West  upon  the  date  of  her  conveyance  Is 
a  certified  copy  of  the  testimony  taken  at 
the  hearing  of  the  application  of  the  father 
of  Laura  B.  West  for  enrollment  of  himself 
and  family,  to  the  Introduction  of  wlilch  ob- 


jections were  made  on  several  grounds.  At 
the  conclusion  of  testimony  defendants  de- 
murred to  the  evidence,  which  d^urrer 
was  oTemiled.  exceptions  saved,  and  the  de- 
fendants elected  to  stand  upon  their  demur- 
rer and  introduced  no  evidence. 

By  section  3  of  the  Act  of  Congress  of 
May  27,  1908,  the  enrollment  record  Is  made 
conclnslre  evidence  of  the  age  of  an  allottee. 
This  section  has  been  applied  and  construed 
In  numerous  cases  in  this  court,  and  It  has 
been  ruled  by  the  Commissioner  of  the  Gen- 
eral Land  Office  that  the  department  should 
hold  that  the  age  of  a  dtlzen  of  the  Fiva 
Girillzed  Tribes,  as  given  in  the  application 
for  enrollment,  shonid  be  construed,  for  the 
puimse  of  the  government  as  representinir 
the  age  of  the  applicant  at  that  time,  and 
that  the  date  of  the  application  should  be 
held  to  be  the  annlrersary  of  the  date  of 
blrtti,  except  where  the  records  show  other- 
wise. In  the  Instant  case  the  age  of  the 
allottee  on  December  17.  1900.  was  ten  years, 
and  the  enrollment  record  did  not  show  on 
what  date  prior  to  that  time  she  became  ten 
years  of  age. 

The  general  rule,  as  stated  by  13  Cyc  738, 
is  as  follows: 

"It  is  presumed  that  the  grantor  in  a  deed 
was  competent  to  execute  the  same  at  the  time 
of  its  executtcm,  and  the  burden  of  proving 
ineompetenej  la  on  the  person  alibiing  it 

In  the  case  of  Jackson  v.  Lair,  ISO  Pac. 
162,  it  Is  said  by  Mr.  Commissioner  (now 

Justice)  Thacker,  In  construing  this  statute: 
"But  that  record  did  not  show,  nor  tend  to 
show,  her  precise  age  within  the  year  1908.  It 
throws  no  light  whatever  upoa  the  date,  within 
that  year,  at  which  she  became  18,  and  there- 
fore capable  of  conveying.  This  question,  un- 
settled Dy  the  enrollment  record,  must  neces- 
sarily be  determined  by  indulging  a  legal  pre- 
sumption or  by  recourse  to  other  evidence  tnan 
the  record." 

In  the  very  recent  case  of  McDanlel  v.  Hol- 
land. 230  Fed.  948, 146  C  C.  A.  139,  in  a  case 
Identical  In  prindple  with  the  case  at  bar. 

It  Is  said : 

"We  may  accept  the  record  introduced,  as  con- 
clusive that  the  plaintiff  was  nine  years  of  age 
at  the  date  of  the  enrollment  October  11,  1000; 
hut  this  does  not  prove  that  he  was  a  minor 
on  September  25,  1912,  as  the  finding  by  the 
commission  that  he  was  nine  years  of  age  on 
October  11,  1900,  is  entirely  consistent  with 
the  fact  that  he  had  arrived  at  the  age  of  9 
years  at  any  time  within  one  year  prior  to  Oc- 
tober 11,  1900,  for  after  arrivmp  at  the  age  of 
nine  years  he  would  he  nine  until  he  arrived  at 
the  age  of  ten,  which  would  be  a  period  of  one 
year." 

Then,  after  referring  to  the  rule  adopted 
by  the  General  Land  Office  of  holding  the 
application  date  of  the  enrollment  record  as 
the  annlversaiT  of  the  allottee,  that  court 

concludes: 

"But  the  clause  reading,  'and  that  the  date 
of  the  application  shall  be  held  to  be  the  an- 
niversary of  the  date  of  birth  except  where  the 
records  show  otherwise,'  was  not  a  construction 
of  the  statute,  hut  was  a  plan  adopted  by  the 
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Land  Department,  'for  the  purposes  of  the 
{CovemmeDt,'  in  the  administranon  of  the  duties 
devolved  upon  it  in  connection  with  Indian 
lands.  It  may  be  conceded  to  have  been  a  con- 
venient  phin  for  the  purposes  of  the  govern- 
ment  and  do  doubt  as  between  the  government 
and  the  Indian  it  was  workable,  but  as  i^ainst 
the  defendants  in  this  action  it  was,  and  is, 
a  pure  fiction,  not  supported  by  even  a  probabil- 
ity. If  in  this  case  tbe  question  was  wheth- 
er or  not  the  plaintiff  was  nine  years  of  age 
on  October  11,  1900,  the  judgment  of  the  com- 
mission under  the  statute  would  be  conclusive ; 
bat,  as  we  have  before  indicated,  that  ia  not 
the  question.  The  qu^on  here  is:  Was  the 
plaintiff  a  minor  on  September  26,  1912?  That 
question  the  enrollment  record  introduced  in 
evidence  did  not  determine,  and,  of  course, 
ia  not  conclusive.  The  enrollment  record  in- 
troduced in  evidence  left  tbe  date  of  birth  of 
the  plaintiff  an  open  question  to  be  eatablished 
by  competent  evidence." 

This  court.  In  the  very  recent  case  of  HeCC- 
ner  v.  Harmon,  159  Pac.  650  (No.  7547).  not 
yet  officially  reported,  has  also  held,  In  a 
case  Identical  with  the  case  at  bar,  that  the 
age  of  the  allottee,  where  the  date  of  birth 
Is  not  shown  by  the  enrollment  record,  may 
be  shown  by  competent  evidence. 

It  follows  that  the  judgment  should  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

FEB  ODRIAH.  Adopted  In  wbola 


(61  Oki.  sm 

TBHPLB  NAT.  BANK  T.  JOHNSON. 
(No.  8055 J 

(Supreme  Court  of  Oklahoma.   Nov.  28,  1916.) 

fSyUalut  hy  the  Court.) 

Banes  ahd  Banking  «=»270(11)— National 
Banks— Recovery  of  Usuby  Paid. 
A  prtititm  against  s  national  bank,  filed  for 
the  recovery  of  alleged  usurious  interest,  should 
contain  an  allegation  that  the  taking  and  re- 
ceiving of  the  same  was  knowingly  done,  or  an 
alleganon  to  an  equivalent  effect,  and  where 
such  an  averment  is  lacking  it  is  eiror  to  over- 
rule a  general  demurrer  thereto. 

[Ed.  Note. — For  other  cases,  sec  Banks  and 
Bankintr.  Cent.  Dig.  SS  1042-1053;  Dec  Dig. 
1^270(11).] 

Commiwdffliers*  O^nloa,  Division  No.  2. 
A|^>eal  frmn  District  Court,  Cotton  County; 
Cham  Jones,  Judge. 

Action  by  H.  M.  Johnson  against  the  Tem- 
ple National  Bank  to  recover  penalty  for 
usnry.  From  a  Judgment  f6r  plaintiff,  de- 
fendant appeals.  Reversed,  with  directions 
to  sustain  demurrer  to  petition. 

L.  M.  Gensman  and  W.  T.  DUon,  both  of 
Lawton,  for  plaintiff  In  error.  I.  K.  Revelle, 
of  Walters,  fw  defendant  In  error. 

BURFORD,  C.  This  was  an  action  to  re- 
cover the  penalties  for  usury  under  section 
5198,  Rev.  St.  U.  S.  (U.  S.  Comp.  St.  1913,  § 
0759),  instituted  originally  In  a  justice  court 
and,  after  judgment  there,  tried  de  novo 
upon  appeal  to  the  district  court. 


The  bill  of  particulars  filed  by  plaintiff 
contains  no  auction  that  the  alleged  usury 
was  knowingly  charged  or  received,  or  any 
allegation  of  equivalent  Import.  There  was 
a  general  demurrer  to  this  bill  of  particulars, 
which  was  overruled  and  exceptions  saved. 
Upon  the  trial  the  court's  instructions  con- 
tained no  reference  to  the  fact  that  usury  by 
a  national  bank  must  be  knowingly  received 
or  charged  in  order  to  Justify  a  recovery  un- 
der the  statute.  To  these  instructions  de- 
fendant duly  excepted.  Defendant  then  of- 
fered an  instruction  containing  this  dement, 
which  was  refused  and  exceptions  saved. 
Each  of  these  rulings  was  clearly  error. 
The  cause  of  action  Is  statutory,  and  one  of 
the  necessary  elements  of  a  recovery  is  that 
the  "taking,  receiving,  reserving  or  charging" 
of  the  usury  shall  be  "knowingly  done."  If 
the  petition  failed  to  so  allegei,  it  was  fatal- 
ly defective,  and,  If  alleged  therein,  the  de- 
fendant had  a  right,  under  the  statute,  to 
have  this  question  submitted  to  the  Jury. 
First  National  Bank  of  Mill  Oeek  v.  ElUs, 
27  Okl.  699,  114  Pac.  620,  Ann.  Cas,  1912C, 
087;  First  National  Bank  v.  Landls,  27  OkL 
710,  113  Pac.  718. 

The  cause  should  be  reversed,  with  direc- 
tions to  tbe  trial  court  to  set  aside  the  Judg- 
ment and  the  order  overruling  the  demurrer 
to  tbe  petitlpn  and  to  sustain  said  demurrer. 

PER  CURIAM.   Adopted  In  wtaoleu 


(tt  Okl.  2S) 

COMMONWEAI/TH  COTTON  OIL  Ca  T. 
HUDSON  et  al.    (Na  5483.) 

(Supreme  Court  of  Oklahoma.    Jan.  11,  1910b 

ltt;Uearing  Denied  Feb.  29,  1916.  Second  Pe- 
tition for  Rehearing  Denied.  Dec  12,  1916.) 

(Syllahus  ly  the  Court.) 

1.  Appeal  and  Br  rob  ^=3S70(1)— Coubts  <E=» 
87(3)— jubisoiction  over  person  —  objec- 
TION—WaIVEB. 

A  defendant  who  has  objected  to  the  Juris- 
diction of  the  court  over  his  person  may,  after 
his  objection  has  been  overruled,  in  any  manner 
defend  against  the  action  without  waiving  his 
objection :  but.  If  he  does  more,  and,  aside  from 
his  defense,  voluntarily  demands  affirmative  re- 
lief in  the  same  action,  and  thus  Invokes  the 
jurisdiction  of  the  court  in  a  matter  unnecessary 
to  his  defonse,  he  will  be  deemed  to  have  waived 
such  objection. 

(a)  Testing  the  sufficiency  of  the  petition  by 
demurrer,  or  by  motion  to  make  more  definite. 
1o  the  end  that  It  may  be  intelligently  answerea 
and  defended,  ]s  not  asking  such  affirmative  re- 
lief as  will  deprive  the  defendant  of  the  benefit 
of  his  objection  to  tlie  jurisdiction. 

(b)  Wnere  tbe  objection  of  a  defendant  to  the 
Jurisdiction  of  the  court  over  his  person  has  been 
overruled  and  exceptions  saved,  he  is  not  re- 
quired to  appeal  from  such  action  within  the 
statutory  time  allowed  for  appetils,  but  may 
save  the  point  and  have  it  reviewed  here  on  ap- 
peal from  the  final  judgment  In  the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Enor,  Cent.  Dig.  SS  3451,  3494,  3499;  Dec.  Dig. 
<&=>S70{1):  Courts,  Cent  Dig.  SS  14»,  Ifil;  Dec. 
Dig.  «=>37(3).] 
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2.  PBooEsa  «»120  —  Wimsa  —  BmcPTioif — 

BBPBESENTATZVK  or  GOBPOKATIOff. 

Tbe  exemption  aHowed  a  witneas,  while 
actually  attendiu?  court  in  obedience  to  the 
comm&ads  of  a  subj^na,  from  being  served  with 
Bummona  in  a  suit  in  a  count;  in  which  he  does 
not  reside,  and  would  ordinarily  not  be  suable, 
extends  to  the  service  of  summons  on  him  in  hia 
representative  capadt;  as  mana^ng  officer  or 
agent  of  a  corporation. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  S  150:  l>ec.  Dig.  ®=>120.] 

Commissioners*  Opinion,  Division  No.  1. 
Error  from  District  Court,  Pawnee  County ; 
L.  U.  Foe,  Judge. 

Action  by  H.  W.  Hudson  and  another,  part- 
ners as  Hudson  &  Smith,  against  the  Com- 
monwealth Cotton  Oil  Company,  a  corpora- 
tion. Judgment  for  plaintiffs,  and  defendant 
brings  error.   Reversed  and  dismissed. 

Robert  A.  Lowry,  of  Stillwater,  for  plain- 
tiff in  error.  McNeill  &  McNeill  and  U  V. 
Orton,  both  of  Tawnee,  and  J.  M.  Spriuger, 
of  Stillwater,  for  defendants  In  error. 


BREWER,  C.   This  suit  was  flled  on  No- 
vember 28,  1911,  In  the  district  court  of 
Pawnee  county  by  Smith  and  Hudson,  doing 
business  as  copartners,  against  Common- 
wealth Cotton  Oil  Company,  as  defendant, 
to  recover  damages  in  a  large  sum,  alleged 
to  have  been  caused  by  the  breacH  by  defend- 
ant of  tbe  terms  of  a  contract  between  the 
parties  relative  to  furnishing  yardage  and 
facilities  for  watering  a  herd  of  cattle  to 
be  put  on  feed  for  the  market   A  summons 
was  served  on  John  H.  Cellls  in  Pawnee 
county,  wherein  the  suit  had  been  filed ;  he 
being  admittedly  the  managing  agent  of  the 
defendant,  in  the  full  superin tendency  and 
control  of  its  business.   After  the  service  of 
the  summons,  defendant  appeared  specially  i 
and  filed  a  plea  attacking  tlie  Jurisdiction  of 
the  court,  the  grounds  of  which,  substantially 
stated,  are:  That  defendant  is  a  domestic 
corporation  located,  situated,  and  doing  busi- 
ness In  Payne  county,  wherein  its  principal 
place  of  business  la  located  at  the  town  of 
Cushing;  that  it  was  not  on  the  date  of  the 
alleged  service  of  summons,  nor  had  it  at 
any  previous  time,  been  situated  In  Pawnee 
county,  nor  bad  it  ever  had  Its  principal 
place  of  business  or  office  In  such  county; 
that  none  of  Its  principal  officers  resided  in  ' 
Pawnee  county,  nor  were  any  of  its  said  of-  [ 
licers  or  agents  in  said  county  on  the  date  i 
of  service,  except  its  managing  agent,  John  1 
H.  Bellls ;   that  he  was  only  found  In  said  I 
county  as  he  was  passing  through  It  on  a  t 
railroad  train,  under  the  necessity  and  com- ' 
manUtt  of  process  out  of  the  county  court  of  . 
Payne  county,  commanding  bis  appearance  ; 
as  a  witness  therein  on  said  day :  that  in  ; 
going  from  his  place  of  residence  to  attend  j 
said  county  court  in  oLedieuce  to  said  process  j 
he  went  on  a  certain  railroad  train,  which 
was  the  usual,  proper,  and  convenient  method  j 


for  him  to  pursue,  and  In  doing  so  he  passed 
through  Pawnee  county,  and  was  therein 
served  with  the  summons  In  this  suit;  that 
same  was  not  legal  or  binding,  because  of 
the  exemption  aCtorded  witnesses  In  attend- 
ance upon  courts  under  process  from  being 
thus  sued  or  served  with  process  outside  th& 
county  of  their  residence.  To  support  this 
plea  defendant  introduced  the  subpaeaa  un- 
der which  he  was  traveling  when  served,  the 
allidavlt  of  said  Bellls,  and  that  of  the  coun- 
ty Judge,  showing  that  Bellls  attended  on 
that  date,  under  the  subpcena  as  a  witness, 
la  a  certain  criminal  case  pending  in  Payne 
county.  The  court  overruled  the  plea  to  the 
Jurisdiction,  and  defendant  reserved  Its  ex- 
ception to  the  action  of  the  court 

Afterwards  defendant  Qled  a  motion  asking 
the  court  to  require  plaintiffs  to  make  their ' 
petition  more  definite  in  certain  matters,  so 
that  it  could  Intelligently  answer  and  defend 
against  the  same.  It  then  Qled  its  answer 
to  the  petition,  saving  end  reserving  at  all 
times  Its  objections  to  the  jurisdiction  ot 
the  court  to  proceed  with  the  suit  At  a 
trial  Judgment  was  rendered  against  defend- 
ant for  a  large  sum  of  money,  from  which 
It  appeals,  and  presents  at  the  threshold  of 
tbe  case  this  Question  of  Jurisdiction. 

Section  6064,  Rev.  Lawa  1910,  reads: 
"A  witness  shall  not  be  liable  to  be  sued  in 
a  county  in  which  he  does  not  reside,  by  being 
sen-ed  with  a  summons  in  such  county,  wfaila 
going,  returning  or  attending,  In  obedience  to 
a  Bubpoma." 

li}  The  proof  In  this  case  is  ^ueQolTocal, 
clear,  and  coDvindng  that  the  defendant's 
managlug  agent  was  caught  and  served  in 
Pawnee  county  with  the  summcms  In  this 
case,  at  a  time  when  be  was  in  transit 
through  that  countyi  on  no  boslness  of  his 
own  or  that  of  bis  comitany,  but  solely  be- 
cause of  the  commands  of  tbe  process  ot  the 
county  court  of  Payne  county.  There  is  not 
the  slightest  anesticHi  but  what  tbe  trial  court 
ought  to  have  sustained  the  plea  to  its  in* 
rlsdictlon,  and  that  by  not  doing  so  It  h^. 
permitted  tills  suit  against  defendant  In  a 
county  other  than  tiiat  In  which  it  was  domi- 
ciled, doing  business,  and  bad  Its  prtiwipal 
place  ot  hnslneM.  It  is.  we  think,  the  well- 
settled  rule  of  this  court  that,  upon  the  over- 
ruling of  such  a  plea  to  the  jurisdiction,  de- 
fendant may  go  on  and  answer  and  defend 
the  suit  brought  against  him,  sud>  having 
saved  his  exceptions  to  tbe  ruling  of  the 
court  on  his  plea  to  tbe  jurlsdlctiou,  may 
have  audi  raliiig  reviewed  here  upon  an  ai>- 
peal,  bringing  up  tbe  whole  case.  The  latest 
expression  of  this  couit  may  be  fouud  iu 
tbe  case  of  Wm.  Cameron  &  Co.  t.  C^ousoU- 
dated  School  DisL  Na  1,  143  Pac.  in 
the  syllabus  ot  which  case  tbe  whole  law  in- 
volved here  is  very  aptly  and  tersely  stated. 
It  follows: 

"A  defendant  who  has  objected  to  the  juris- 
diction of  the  couit  over  his  |>enion  may,  uitur 
bis  objection  has  been  overruled,  in  any  manuer 
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defeDd  against  the  action  without  waiving  his 
{Ejection;  but,  if  he  does  more,  and,  aside  from 
his  defense,  voluntarily  demands  amrmative  re- 
lief in  the  snme  action,  and  thus  invokes  the  ju- 
risdiction of  the  court  fn  a  matter  unnecessary 
to  his  defense,  he  will  be  deemed  to  have  mived 
each  objection." 

This  rule  begins  with  the  holding  in  Chi- 
cago Bldg.  &  Mfg.  Co.  T.  Pewthers,  10  OkL 
724,  63  Pac.  Oei,  and  Chicago  Bldg.  &  Mfg. 
Co.  V.  Klrby,  10  OkL  730,  63  Pac  966;  In 
which  latter  case  it  Is  said  In  the  syllabus: 

"Wb^e  a  court  has  no  jurisdiction  over  the 
particular  cause  or  of  the  person  of  the  defend- 
ant, and  the  defendant  appears  specially  for  the  , 
puriHMe  of  calling  the  attention  of  the  court  to  j 
such   irregularities,  and   the  court  thereupon 
overruled  his  moticm  to  such  jurisdiction,  he  may  { 
save  hia  exception,  file  his  answer,  and  proceed 
to  trial  without  waivitw  sudi  error;  and  he  may 
take  advantage  of  such  error  on  apxteal  to  a 
hvher  court '"^ 

Tlie  same  doctrine  Is  announced  in  the  fol- 
lowing cases :  Austin  Mfg.  Co.  v.  Hunter, 
16  Okl.  86,  86  Pac.  293 ;  St  I*  &  S.  F.  R 
Co.  T.  Clark,  17  Okl.  562.  87  Pac.  430 ;  Okl. 
Fire  Ins.  Co.  v.  Barber  Asphalt  Pav.  Co.,  34 
Okl.  149,  125  Pac.  734.  And  in  Spauldlug  et 
aL  Policy,  28  Oki.  764,  115  Pac.  864,  the 
game  rale  Is  announced  by  Mr.  Justice  Wil- 
liams, who  In  that  case  held  that  not  only 
could  a  person  save  his  exceptions  to  the  ac- 
tion of  the  court  In  overruling  his  plea  to 
Its  Jurisdiction  over  his  person,  and  have 
same  reviewed  by  the  Supreme  Court,  al- 
though he  bad  thereafter  demurred  and  an* 
awHed  and  tried  the  case,  but  held  further 
that  he  did  not  have  to  appeal  thereon  with- 
in one  year,  but  might  have  the  benefit  of 
his  exceptions  In  an  appeal  of  the  whole  case 
taken  In  apt  time  after  the  rendition  of  the 
final  Judgment  therein,  and  in  which  hold- 
ing Buxton  V.  Alton-Dawsdn  Mer.  Co.,  18 
Okl..  287,  90  Pac  19,  holding  otherwise,  was 
spedflcally  overruled. 

With  such  a  line  of  decisions  directly  in 
point,  we  are  not  concerned  with  the  great 
conflict  upon  this  question,  which  will  be 
noticed  by  an  examination  of  the  decisions. 
But  an  exceedingly  valuable  note  will  be 
found  attached  to  the  case  of  Corbett  v.  Phy- 
«lcianB*  Casualty  Abs'd,  16  !«.  B.  A.  (N.  SJ 
177. 

It  Is  contended  that,  even  though  the  plea 
to  the  Jnrisdictlon  was  good  and  should  have 
been  sustained,  yet  that  the  same  was  waiv- 
ed by  the  defendant ;  and  the  grounds  for 
this  Is  the  claim  that  defendant  went  beyond 
what  was  necessary  In  his  defense  of  the 
mit,  and  asked  for  affirmative  relief,  thus 
waiving  the  defect  in  jurisdiction  under  the 
doctrine  of  Wm.  Cameron  &  Co.  v.  Consoli- 
dated School  Dist  No.  1,  supra.  Of  course, 
this  claim  Is  sound  In  law,  If  It  is  sound  in 
fact  To  determine  this  has  required  an 
examination  of  defendant's  pleadings.  This 
we  have  made,  and  from  It  we  conclude  that 
defendant  did  not  Invoke  any  afQrmative  re- 
lief, but  all  it  did  was  merely  in  aid  of  Its 
defense,  and  with  no  purpose  of  obtaining 
any  relte^  except  that  it  so  b^ce  treed  from 


the  claims  and  liabilities  alleged  against  tt 
in  plaintiffs'  petition.  Neither  was  the  mo- 
tion to  make  more  definite  a  waiver.  It  will 
be  recalled  that  in  Spaulding  v.  Polley,  supra, 
the  party  complained  of  the  want  of  juris- 
diction, tested  the  sufficiency  of  the  petition 
by  demurrer,  as  well  as  by  answer,  after  his 
plea  to  the  jurisdiction  had  failed,  and  yet, 
be  was  allowed  the  benefit  of  his  plea  in  this 
court,  and  the  cause  was  reversed  thereon. 
The  reason  given  by  the  courts  for  holding 
that  making  a  defense  does  not  waive  the 
jurisdictional  point  Is  that,  In  theory  at 
least,  the  defendant  has  been  brought  into 
court  wrongfully,  and  Is  there  under  protest, 
and  answers  and  defends  himself.  In  a  sense, 
under  compulsion,  and  that,  such  being  the 
case,  he  may  do  so,  stUl  preserving  bis  rights 
on  the  point  of  Jurisdiction.  Now,  if  be  can 
thus  answer  and  d^end  himself,  we  can  see 
no  reason  why  he  could  not  ask  that  the  pe- 
tition he  must  answer  be  made  definite  on 
certain  points,  so  that  be  may  Intelligently 
answer.  We  therefore  believe  and  hold  that 
the  service  of  the  summons  In  this  case  was 
unlawful,  because  of  the  privilege  and  ex- 
emption existing  at  the  time,  and  that  the 
court  erred  in  overruling  the  plea  to  the  Ju- 
risdiction. 

[2]  On  this  phase  of  the  case  one  other 
point  needs  consideration.  This  point  is  rals* 
ed  by  the  claim  tliat  the  exemption  does  not 
apply,  for  the  reason  that  the  witness  was 
served  with  summons,  not  as  aa  Individual, 
but  In  his  representative  capacity  as  agent 
of  defendant  corporation.  To  sustain  this 
point  reliance  is  had  upon  the  case  of  Our- 
rie  Fertilizer  Co.  v.  Krlsh  (Ky.)  74  S.  W.  269, 
which  case.  It  may  be  fairly  said,  supports 
the  contention  made.  But  the  Supreme  Court 
of  Tennessee,  in  the  case  of  Sewannee  Coal 
C.  &  Land  Co.  V.  Williams  &  Co.,  120  Tenn. 
339.  107  S.  W.  968,  refused  to  follow  the 
Kentucky  court  as  against  the  weight  of 
authority  and  sound  reasoning.  In  the  last- 
named  case  it  is  said: 

"Jurisdiction  can  be  obtained  of  the  corpora- 
tion only  by  service  of  process  oii  its  ollicurs  or 
agents  who  are  presumed  to  be  iutorcsted  io  the 
corporation.  We  see  no  reason  why  the  ex- 
emption should  not  apply  to  a  suit  against  the 
corporation,  with -service  o(  process  on  its  of- 
ficer, as  well  as  if  it  were  a  suit  against  the  in- 
dividual. He  is  interested  in  either  event  The 
case  of  MuIIiearn  v.  Press  Publishing  Co.,  dec:id- 
ed  by  thf*  New  Jersey  court  and  reported  in  53 
N.  J.  Law.  153,  21  AtL  186.  11  I*  R.  A.  Ill, 
is  directly  in  point  and  well  considered.  The 
rule  in  that  state  is  in  accord  with  the  line  of 
authorities  cited  above.  The  court  says:  "When 
a  person  happens  to  be  an  agent  or  ofiicer,  a 
service  upon  whom  is  a  service  upon  a  corpora- 
tion in  a  foreign  jurisdiction,  service  upou  him 
in  his  representative  capacity  is  quite  as  likely 
to  be  inimical  to  the  rule  of  privilege  aa  if  the 
sen'ice  was  made  lu  an  action  brought  against 
the  ofticer  personally.  The  Interest  of  the  oificer 
in  the  corporation  which  he  represents  would 
naturally  deter  him  frcnn  a  course  of  conduct 
which  would  operate  to  the  prejudice  of  his 
corporation.  The  repugnance  of  an  officer  to 
having  his  corporation  drawn  into  litigation  in 
a  foreign  Jorisdiction  would  be  quite  as  likely 


Digitized  by 


Google 


538 


161  PACIFIC 


REPORTER 


to  keep  him  at  home  as  if  It  was  merely  the 
d&ngcr  of  Berrice  in  a  personal  action.'  This 
reasoning  is  sound,  and  certain!;  within  the 
^}irit  of  the  rule." 

We  are  satisfied  with  the  Tiews  of  the 
courts  of  Tennessee  and  Kew  Jersey  on  tbta 
point,  without  going  into  other  reasons 
against  the  validity  of  the  service  which 
might  be  advanced ;  same  being  made  up- 
on the  Idea  that  the  agent  of  a  corporation 
does  not,  In  traveling  around  from  one  state 
or  one  Jurisdiction  to  another,  carry  the  cor- 
porate entity  around  with  him  into  places 
where  It  is  not  domiciled,  has  no  property, 
no  business,  and  no  agent.  Along  this  line 
there  is  considerable  authority.  See  St  Clair 
et  al.  r.  Cox,  106  U.  S.  350.  1  Sup.  Ct  354, 
27  L.  Ed.  222,  and  cases  cited ;  Louden  Ma- 
chinery Co.  V.  American  Mai.  Iron  Co.  (C.  C.) 
127  Fed.  1008,  and  cases  cited.  . 

This  cause  should  therefore  be  reversed 
and  ordered  dismissed. 

PER  CURIAM.   Adopted  la  whole. 


(61  Okl.  3U) 

PETROLEUM  IRON  WORKS  CO.  T.  BUL- 
LINGTON.    (No.  7919.) 

(Supreme  Court  of  Oklahoma.   Nov.  28,  1916.) 

(Siflldbu$  hif  the  Court.) 

1.  Trial  «=3]5Cf2)— Demubbib  to  Evidence. 

It  is  only  where  the  evidence  and  all  the 
inferences  to  be  drawn  therefrom  is  insufficient 
to  support  a  verdict  for  the  plaintiff  that  a 
demurrer  to  the  evidence  can  properly  be  aus- 
tained,  or  a  verdict  directed  for  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  Suii;  Dec.  Dig.  <g=»156(2).] 

2.  Appeal  and  Ebbob  «=»1004(1)  — Insteuc- 
TiONs— Pbejudicial  Eeror. 

The  jury  is  not  8uppose<)  to  know  when  the 
court  correctly  or  incorrectly  states  the  law, 
and  it  is  prejudicial  error  for  the  court  to  eive 
conflicting  iustructioils  to  the  jury,  and  Uiub 
leave  the  jury  to  decide  confiicting  principles 
of  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4219;  Dec.  Dig.  ^1064 
(I):  Trial,  Cent.  Dig.  S§  525,  653.] 

3.  Tbial  ^9243— Injuries  to  Skbvani^In- 
consistent  instructions. 

Instructions  numbered  15%  and  10,  respec- 
dvely,  gives  in  this  case,  carefully  considered, 
and  neld  to  be  in  direct  coaSict. 

[Ed.-  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  564.  5(55;  Dec.  Dig.  «^243.] 

Commissioners'  Opinion,  iDlvisioa  Na  1. 
Error  from  District  Court,  Pawnee  County; 
Conn  Linn,  Judge. 

Action  by  James  BulUngton  against  the 
Petroleum  Iron  Worlcs  Company.  Judgment 
for  plaintut,  and  defendant  brings  error. 
Reversed  and  remanded. 

Keaton,  Wells  &  Jc^nston,  of  Oklahoma 
City,  and  I*  V.  Orton,  of  Pawnee,  for  plaln- 
tlB  In  error.  McNeill  &  McNeill,  of  Pawnee, 
for  defendant  in  error. 

COLLIER,  C.  Suit  was  brought  by 
James   Bulllngton   against   the  Petroledm 


Iron  Works  Company,  to  recover  damages 
for  personal  Injuries  alleged  to  hare  been 
sustained  by  the  negligence  of  said  onnpany. 

The  negligence  alleged,  upon  which  recov- 
ery is  predicated,  is  that  the  defendant  neg- 
ligently constructed  and  maintained 
without  banisters,  leading  from  the  gronnd 
to  the  top  of  a  tank  upon  which  tbe  plain- 
tiff was  employed. 

The  defendant  demurred  to  the  petltlon,- 
vrhldi  'Was  overruled  and  excited  ta 
lliereupon  the  defendant  filed  tala  answer 
denying  eadi  and  every  allegation  of  the 
petition,  except  tbat  the  plaintiff  was  in  Its 
employ  at  the  time  stated ;  @)  that  the  in- 
jury occurred  by  reason  of  plaintiff's  own 
negligence  kllrectly  contributing  thereto; 
(3)  tbat  plaintiff  was  familiar  with  the  char- 
acter of  the  steps  referred  to  and  assumed 
all  risks  incident  to  ascending  and  descend- 
ing the  same.  To  this  answer  the  plaintiff 
replied,  denying  eadh  and  every  material 
allegation,  except  that  the  steps  were  open 
and  \1dble. 

The  uncontradicted  erldencti  is  that  the 
plaintiff  was  employed  as  a  laborer  by  de- 
fendant ;  that  he  ascended  said  steps  In  tbe 
morning,  descended  said  steps  at  noon,  and 
tbat  he  again  ascended  said  steps,  and  In 
descending  said  steps  at  the  completion  of 
his  day's  work,  with  the  other  persons  en- 
gaged with  him  in  the  work,  that  he  fell 
from  said  steps  and  was  severely  injured. 
It  is  further  in  evidence  that  said  gang  of 
workmen,  working  with  the  said  Bulllngton, 
were  being  directed  by  a  foreman  known  as 
the  "Ball  Gang  Boss";  that  banisters  had 
been  famished  for  said  steps  and  were  lylnir 
on  the  ground  near  sold  st^,  but  had  not 
been  attached  to  same ;  that  said  steps  shook 
when  persons  were  upon  them,  and  there 
was  notJiing  at  the  sides  of  the  st^  to  pre- 
vent persona  from  ftilUng  off ;  that  plaintiff 
had  not  complained  of  the  conditioa  of  tbe 
steps;  that  he  was  unaccustwned  to  the 
character  of  work  in  whlcA  he  was  ^gaged, 
and  he  admitted  that  be  had  signed  a  writ- 
ten statement  some  time  after  tbe  accident 
In  which  he  said : 

"There  was  some  kind  of  a  piece  on  one  of 
the  steps.  X  caught  my  heel  on  this  piece 
and  that  knocked  my  step  off  and  caught  my 
bcel  on  something  and  knocked  tbe  heel  off  my 
slipper.  When  my  foot  struck  the  piece  it 
Bounded  like  iron.  I  fell  off  the  steps  and  feU 
dQwq.andemeath." 

Upon  the  completion  of  the  testimony,  the 
defendant  demurred  thereto,  which  vras  over- 
raled  and  excepted  ta  Thereupon  the  de- 
fendant requested  the  court  to  direct  a  ver- 
dict for  the  defoidant,  which  was  overruled 
and  excepted  to. 

Among]  other  Instructions  given  by  the 

court  are  instructions  numbered  15%  and  19, 

respectively,  which  read  as  follows: 

"No.  15%.  You  are  further  instructed  that 
an  employer  is  not  liable  to  an  employ^  on  ac- 
count of  any  injuries  susrtained  by  such  em- 
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plor£  from  the  negligence  of  a  fellow  serrant. 
and  afl  such  persons  engaged  bi  the  same  com- 
moQ  work  are  fellow  servants,  even  though  one 
may  be  a  foreman  in  general  charge  of  the  job." 

"No.  19.  Where  the  master  gives  to  a  person 
power  to  suFHerintend,  control,  and  direct  the 
men  engaged  in  the  performance  of  work,  such 
person,  as  to  the  men  underneath  him,  is  a 
vice  principal,  and  it  can  make  no  difference 
whether  he  is  called  a  superintendent,  conduc- 
tor, boss  or  foreman.  For  his  negligent  acta 
and  omissions  in  performing  the  datiea  of  the 
master  the  master  is  liable." 

To  tbe  giving  of  eald  Instrnctton  No.  19, 
the  defendant  duly  excepted,  and  assigns  the 
same  as  error.  The  Jury  returned  a  verdict 
In  Cavor  of  tbe  plalntUT  in  the  sum  of 

9  — :  Within  tbe  statutory  time,  the  de- 

f^dant  moved  for  a  new  trial,  wUdi  was 
overruled,  excepted  to,  and  Judgment  ren- 
dered upon  the  verdict  To  xeveraa  said 
Judgmmt,  defendant  brings  «rror. 

We  are  of  the  oi^niim  that  tbe  petition 
was  not  snbjieet  to  tbe  demurrer  directed 
against  it,  and  that  tbe  court  did  not  err  In 
overruling  the  same. 

"Where  the  evidence  presents  an  issue  of 
fact,  whether  clear  or  obscure,  it  is  the  duty 
of  the  conrt  to  submit  such  issue  to  the  Junr 
for  its  determination."  Blair  v.  Lewis,  167 
Pac  905. 

"It  is  only  when  the  evidence,  with  all  the  in- 
ferences that  the  jury  can  reasonably  draw 
therefrom,  is  Inaumcient  t«  support  a  verdict 
that  the  court  is  anthorized  to  direct  a  verdict 
for  the  defendant."  St  L.  &  S.  F.  By.  Go.  v. 
Clampitt.  154  Pac  40. 

[1]  Applying  the  foregotns  roles  to  the  de- 
murrer to  the  evidence  and  tbe  request  for 
a- directed  verdict  we  are  unable  to  see  that 
tbe  court  committed  prejudicial  trror  in 
ovomlliu;  the  demurrer  to  tbe  evidence  or 
In  refusing  to  direct  a  verdict 

[2,  S]  We  are  of  tbe  opinion  that  the  giving 
of  lnstructi<ND  No.  19  was  prejudicial  error, 
by  reason  of  the  fact  that  said  instruction 
Is  in  conflict  with  instruction  No.  15%.  By 
instruction  No.  15%  the  Jury  are  instructed 
that  all  the  persons  engaged  In  the  same 
kind  of  work  are  fellow  servants,  even 
thou^  one  may  be  a  foreman  In  general 
charge  of  the  Job,  and  that  tbe  employer  Is 
not  liable  to  an  employ^  on  account  of  in- 
juries sustained  from  the  negligence  of  sucb 
feUov  servant,  while  In  instruction  No.  19 
the  Jury  are  instructed  that  where  the  mas- 
ter gives  power  to  superintend,  control,  and 
direct  men  engaged  in  ttie  performance  of 
work  that  he  Is  to  tbe  men  under  him  a  vice 
principal,  whether  he  Is  called  superlntend- 
ent,  conductor,  or  foreman,  and  for  the  neg- 
ligent  acts  and  omissions  of  such  person  the 
master  is  liable.  In  other  words,  in  one  in- 
struction the  conrt  in  effect  instructs  the 
Jury  that  the  company  Is  liable  for  the  neg- 
ligent acts  of  the  said  "Bull  Gang  Boss," 
and  on  the  other  hand  he  instructs  tbe  Jury 
that  the  company  was  not  liable  for  the  acts 
of  tbe  said  "Bull  Gang  Boss,"  thus  leaving 
the  Jory  to  jwlect  or  determine  the  law  of 
the  case. 


"The  Instructions  of  the  court  should  dearly 
and  intelligently  set  forth  the  law  applicable  to 
the  issues  and  evidence  submitted,  without  be- 
ing conflicting  •  '  *  or  mialeading."  K.  C, 
M.  &  O.  Ry.  Co.  V.  Roe,  150  Pac.  1035. 

"The  jury  should  not  be  left  to  decide  be- 
tween conflicts  in  the  charge,  without  having 
their  attention  directed  thereto  by  the  court 
and  being  instructed  as  to  which  of  the  antag- 
onistic principles  is  correct  and  applicable, 
and  which  should  be  disregarded."  Savannah 
Electric  Co.  t.  McClelland,  128  Ga.  87,  57  S. 
E.  91. 

"Where  two  contradictoty  instructions  are 
given  a  new  trial  will  ordUiarily  be  granted, 
unless  it  plainly  appears  that  tbe  jury  have  not 
been  misled  therel^."  Union  Pac.  By.  Co.  v. 
Jno.  W.  KiiUiken,  8  Kan.  647. 

"Conflicting  or  contradictory  Instructions  fur- 
nish no  correct  guide  to  the  jury,  and  the  giv- 
ing thereof  is  erroneons.  InstructionB  of  this 
character  are  misleading,  as  the  jury  ia  not  sup- 
posed to  know  when  the  judge  states  the  law 
correctly  or  incorrectly,  and  they  should  not 
be  left  to  decide  conflicting  principles  of  law. 

•  •  •  The  giving  of  contradictory  Instmc- 
tiona  is  ordinari^  held  as  grounds  for  rever- 
sal." 38  Cyc.  1604F.  and  authorities  therein 
cited. 

*  It  follows  that  tbe  court  committed  prej- 
udidal  error  in  refusing  to  grant  a  new  trial. 

This  cause  should  be  reversed  and  re- 
manded. 

PBB  GUBIAM.  Ad<^ed  In  whola 


(61  Okl.  308) 

FIRST  NAT.  BANK  OF  EUFAULA  v. 
SOUTHERN  SURETY  CO.   (No.  7050.) 
(Supreme  Court  of  Oklahoma.  Nov.  28,  1910,) 

(Sylfabua  ly  Oe  Court.) 

MUNICIPAI,    COBPORATIONS  «=>347(2)— CoH- 

TBACTOos'  Bonds— Persons  Pbotbctbd. 
A  person  loaning  money  to  a  contractor  to 
pay  for  labor  and  material  furnished  to  such 
contractor  is  not  protected  by  the  provisions  of 
a  bond  executed  in  conformity  to  section  3881, 
Revised  Laws  of  1910. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  |  877;  Dec.  Dig.  «s» 

Commissioners*  Opinion,  Division  No.  8. 
Error  from  Superior  Court  Muskogee  Coun- 
ty; H.  C  Thurman,  Judge. 

Action  by  the  First  National  Bank  of  En- 
faula  against  the  Southern  Surety  Company. 
Judgment  for  defendant  and  plaintiff  brings 
error.  Affirmed. 

Turner  &  Turner  and  Carl  W.  Gust,  all  of 
Eufaula,  for  plaintiff  in  error.  William  T. 
Hutchlngs,  of  Muskogee,  and  Stanard,  Wahl 
&  Ennls,  of  Shawnee,  for  defmdant  In  error. 

HOOKER,  C.  Section  3881,  Revised  Laws 
of  1910.  is: 

"Whenever  any  pablie  officer  shall,  under  the 
laws  of  the  state,  enter  into  contract  in  any  sum 
exceeding  one  hundred  dollars,  with  any  person 
or  persons,  for  purpose  of  making  any  public 
improvements,  or  constructing  any  public  build- 
ings or  making  repairs  on  tbe  same,  such  officer 
shall  take  from  the  party  contracted  with,  a 
bond  with  good  and  sufficient  sureties  to  the 
state  of  Oklahoma,  in  a  sum  not  less  than  the 
sum  total  in  the  contract  conditioned  that  sutdi 
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contractor  or  cootracton  Bhall  pay  all  indebted- 
ness incurred  for  labor  or  material  fumisbed  in 
tbe  construction  of  said  public  building  or  in 
making  said  public  improvementB." 

It  appears  from  tbe  facts  here  tbat  on  or 
about  the  3d  day  of  January,  1013,  tbe  Nick 
Peay  Ck>DstructIoQ  Company  entered  into  a 
written  contract  with  the  city  of  Eufaula  to 
make  certain  public  Improvements  therein, 
and  in  order  to  secure  the  performance  of 
its  contract  It  did  on  said  day  execute  a 
bond  to  the  city  of  Kufaula  with  the  Southern 
Sui-ety  Company  as  its  surety,  whereby  It  was 
obligated  that  the-  Nick  Peay  Construction 
Company  shall  well  and  truly  pay  all  Indebt- 
edness Incurred  for  any  and  all  labor  and 
material  furnished  in  tbe  construction  of  said 
extension  in  the  performance  of  said  con- 
tract, then  this  obligation  to  be  null  and 
void;  otherwise  to  remain  la  full  force  and 
eftect 

It  is  alleged  In  tbe  petition  In  this  case 
that  the  First  National  Bank  of  Eufaula  loan- 
ed to  the  Nick  Peay  Construction  Company 
the  sums  of  money  sued  for  herein  to  enable 
It  to  pay  for  tbe  labor  and  for  the  material 
used  by  It  in  the  construction  of  said  munici- 
pal Improvements,  and  that  money  thus  fur- 
nished by  the  bank  to  said  company  was  actu- 
ally used  by  the  company  In  tbe  work  embrac- 
ed In  the  contract  and  covered  by  the  condi- 
tions of  tbe  l)ond,  and  by  reason  of  the  fail- 
ure of  the  company  to  pay  the  bank  said 
uiouey  it  Is  sought  here  by  the  bank  to  make 
the  Southern  Surety  Company  liable  to  the 
bank  for  said  money  upon  the  theory  afore- 
said. It  Is  asserted  by  the  bank  that  the 
provisions  of  the  bond  which  provided  tbat 
the  principal  shall  well  and  truly  pay  all  in- 
debtedness Incurred  for  any  and  all  labor 
and  material  furnished  In  the  construction 
of  said  extension  in  the  performance  of  said 
contract  make  the  Southern  Surety  Company 
liable  for  the  money  due  by  the  construction 
company  to  the  bank,  inasmuch  as  It  Is  alleg- 
ed that  said  money  was  used  by  the  company 
for  the  purpose  of  paying  the  claims  of  labor- 
ers and  materialmen  vho  were  clearly  enti- 
tled to  sue  and  recover  the  amount  due  them 
upon  the  bond;  while  the  Southern  Surety 
Company  contends  that  the  bond  which  was 
executed  by  the  Construction  Company  with 
it  as  surety  under  the  provisions  of  section 
3881  of  Revised  Laws  of  1910  will  not  Justi- 
fy a  reoorery  against  It  for  the  mon^  due 
tbe  bank.  It  contends  that  the  object  and 
purpose  of  requiring  this  bond  was  to  secure 
laborers  and  materialmen  against  loss  and 
extending  to  them  a  Hen  upon  the  bond  whldi 
under-  the  law  they  are  not  mtltled  to  assert 
upon  public  buildings,  or  against  public  prop- 
erty. 

We  have  carefully  considered  the  question 
at  iBsne  here,  and  we  believe  that  the  great 
weight  of  authority  supports  the  contention 
of  tha  defendant  in  error. 


This  court,  In  the  case  of  Rockwell  Bros, 
v.  Keatley.  152  Pac.  449,  said: 

"The  sole  Question  presented  for  our  consid- 
eration is  whether  the  bopd,  conditioned, 
provided  by  section  6164,  Comp.  Laws  1909, 
that  the  contractor  shall  pay  all  indebtedness  in- 
curred for  labor  and  material  furnished  in  the 
construction  of  said  public  building,  is  broad 
enough  to  include  money  loaned  to  the  contractor 
for  the  purpose  of  paying  for  sncb  labor  and  ma- 
terial. The  protection  offered  by  the  bond  was 
to  those  who  might  supply  tbe  contractor  with 
labor  and  material  In  the  completion  of  his  coo- 
tract.  It  was  not  given  for  tbe  purpose  of  pro- 
tecting a  party  advancing  money  on  a  commis- 
sion contract,  whereby  such  party  was  to  re- 
ceive a  commission  for  the  use  of  said  money  of 
$1.00  per  thousand.  *  •  «  The  principle  in* 
volved  is  discussed  in  Bank  v.  Bundle  [107  Fed. 
227,  40  0.  C.  A.  2511  52  L.  It  A.  505.  wherein 
it  was  held  that,  where  a  bank  furnished  money 
to  pay  labor  claims,  it  was  not  protected  by  a 
bond  conditioned  to  pay  persons  supplying  tbe 
principal  with  labor  or  material  In  the  pn^ecu- 
tion  of  bis  work,  and  in  referring  to  toe  bond 
tbe  court  said :  'It  did  not  extend  to  a  bank 
which  might  lend  money  for  the  purpose  Of  pay> 
ing  for  such  work  and  material.'   •   •  • 

"Wc  therefore  conclude  tbat  a  person  loaning 
money  to  a  contractor  to  pay  for  labor  and  ma- 
terial furnished  to  such  contractor  is  not  pro- 
tected by  the  provisions  of  a  bond  conditioned 
that  the  contractor  shall  pay  all  IndebtedDess 
incurred  for  labor  and  material  furnished  In  tht 
construction  of  a  public  building." 

We  see  no  reason  to  change  the  rule  taU 
down  In  this  state  In  the  case  above  dted, 
and  the  Judgment  of  the  trial  court  doiylng 
to  the  plaintiff  In  error  the  right  to  recover 
against  the  Southern  Surety  Company  herebk 
ts  hereby  afSrmed.. 

PER  CURIAM.   Adopted  In  wholCb 


(61  oki.  3»> 

FIRST    NAT.    BANK    OF    EUFAUIA  T. 

SOUTHERN  SURETY  CO.   (No.  7649.) 
(Supreme  Court  of  Okhihoma.  Nov.  28,  1916> 

(Svllabut  hjf  ike  Court.) 

Othek  Decision  Foixowed. 

Same  as  In  First  Nat  Bank  t.  SouthetB 
Surety  Co.  (No.  7650)  161  Pac.  639. 

Commissioners'  Opinion,  Division  Ma  81 
Error  from  Superior  C^nrt,  Uusk<^ee  Coun- 
ty;  H.  C.  miannan.  Judge. 

Action  between  the  First  National  Bank  <rf 
Eufaula  and  the  Southern  Surety  Company. 
f>om  the  Judgment,  the  Bank  brings  error. 
Affirmed. 

Turner  &  Turner  and  Carl  W.  Gust,  all  of 
Eufaula.  for  plaintiff  In  error.  Wm.  T. 
Hatchings,  of  Muskogee,  and  Standard,  Wabl 
&  Ennls,  of  Shawnee,  for  defoidant  Id  error. 

HOOKER,  C.  Under  the  authority  of 
Rockwell  Bros.  v.  Keatley,  152  Pac  449,  and 
First  National  Bank  <tf  Eufaula  v.  Southern 
Surety  Co.  (No.  7650)  161  Pac.  639.  this  day 
decided  by  this  court,  but  not  yet  offlcUUy 
reported,  this  cause  Is  affirmed. 

PEB  CUBIAUL  Adopted  Id  inuO^ 
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(SS  OU.  773) 

LDSK  et  aL  T.  WHITE.   (Ko.  7899.) 
OSaprenw  Court  of  OUabonm.    Oct  24,  1916. 
On  Bebearins.  Dee.  12,  1016.) 

(Syllabus  ly  ih«  Court.) 

1.  BeUASE  ^=>13(5)— CONBIDBBATIOK— VaLID- 
TTY. 

In  order  to  Bupport  a  release  a  legal  consider- 
ation  is  necessary,  but  it  is  not  essential  that  the 
consideration  should  be  adequate,  and,  in  tbe  ab- 
sence of  fraud,  tbe  written  release  of  damages 
on  account  of  injuries  received  bjr  the  negligence 
of  a  railroad  company,  upon  consideration  of  the 
cootinaed  employment  by  the  company  of  tbe 
perflon  injured,  is  a  valid  consideration,  and  sucb 
release  may  be  succcitsfuUy  pleaded  in  bar  of  an 
action  for  recovery  of  damages  against  which  the 
release  was  given. 

[Ed.  Note.— For  other  cases,  see  Release)  Cent 
Dig.  S  26;  Dec.  Dig.  «=3>1S(5).1 

2.  OomuoTB  4=»99(3)  —  Pbesumptioks  — 
Fraud. 

It  is  a  well-settled  rule  that  fraud  Is  never 
presumed,  and  that,  where  a  written  contract  is 
attacked  on  that  ground,  the  contract  will  be  up- 
held, unless  the  allegations  of  fraud  are  estab- 
li^ed  by  clear  and  convincing  evidence,  and  the 
fraud  must  be  predicated  upon  existing  facts, 
and  cannot  constst  of  mere  promises  as  to  future 
action. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  Sfi  449-453,  1199;  Dec.  Dig.  «8=> 
»9(3).] 

8.  EviDiNCK  «.  i|iO  Pabol  Evidence  Rule. 

Where  a  written  contract  is  unambiguous, 
its  terms  cannot  be  cbauged  by  evidence  dehors 
the  contract 

[Ed.  Note.— For  other  cases,  see  E^'idence, 
Cent  Dig.  §§  2066-2082.  2084;  Dec.  Dig.  «=» 
44S.} 

4.  RiASTEB  AND  Sebtabt  ^278(3)— Injubies 
TO  Servant— E  VI  EfKNCE. 

In  an  action  to  recover  damages  for  negli- 
gence on  the  part  of  defendants,  the  negligence 
averred  was  that  said  brake  had  been  carelessly 
and  negligently  permitted  by  the  defendants  to 
become  out  of  order,  and  would  not  operate  prop- 
erly, which  fact  was  unknown  to  the  plaintiff. 
Plaintiff  himself  testiSeil  that  he  did  not  know 
of  his  own  knowledge  that  there  was  anything 
the  matter  with  tbe  brake,  except  what  he 
thought  ought  to  have  been  the  result  of  tbe  use 
by  bim  of  tbe  same;  while  the  defendants  offered 
conclusive  evidence  of  inspection  and  proof  that 
the  brake  complained  of  was  in  proper  order. 
Beld,  that  plaintiff  failed  to  show  actionable 
negligence  on  the  part  of  the  defendants  as  to 
said  brake. 

lEd.  Note.— Fur  other  cases,  see  Master  and 
Servant  Cent  Dig.  S  958;  Dec  Dig.  ^278(3).] 

B.  Neolioence  ^=>12l(5)— Actions— Bubden 
OP  Pboof. 

To  entitle  tbe  plaintiff  to  recover  in  an  ac- 
tion for  dama^  for  injuries  received,  the  bur- 
den is  upon  him  to  prove  by  a  preponderance  of 
the  evidence  the  negligence  of  the  defendants, 
and  that  the  negligence  averred  and  proved  was 
tbe  proximate  cause  of  the  injnries  received  by 
the  plaintiff. 

lEd.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  S  229;  Dec.  Dig.  «=>121(5).] 

On  Rehearing. 
6.  Hastes  and  Servant  0=»285(7),  286(13)— 

NBOLIQBNCB— PROXIUATE  CaUSK— QuESTIOWB 
FOB  JUBT. 

Evidence  examined,  and  held  sufficient  to 
take  the  case  to  tbe  jury  upon  the  question  of 


the  primary  negligence  of  the  defendant,  and 
whether  the  negligence  averred  and  proved  was 
the  proximate  cause  of  the  injuries  received  by 
the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S|  1016,  1020;  Dec.  Dig. 
«=>28B(7).  286(13)1 

Commissioners*  Opinion,  Dlvisloo  No.  1. 
Error  from  District  Court,  Garfield  County : 
James  B,  CulUson,  Judge. 

Action  by  George  D.  White  against  James 
W.  Losk  and  others,  receivers  of  tbe  St. 
Louis  &  San  Frauclsco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendants  bring 
error.  Reversed  and  remanded,  with  Instruc- 
tions. 

W.  F.  Evans,  of  Bt  Louis,  Mo.,  and  R.  A. 
Klelnschmldt  and  J.  H.  Grant,  both  of  Okla- 
homa City,  for  plaintiffs  In  errcn-.  Parker 
&  Simons,  of  Enid,  for  defraidant  in  error. 

COLLIKR,  C  This  Is  an  action  brou^t 
by  the  defendant  In  error  against  the  plain- 
tiffs In  error  to  recover  damages  for  Injuries 
alleged  to  have  been  received  by  the  defend- 
ant In  error  by  reason  of  the  negligence  of 
the  plaintiffs  In  error.  Hereinafter  the  par- 
ties will  be  designated  as  th^  were  in  the 
trial  court. 

There  are  two  causes  of  action  set  up  In 
tbe  petition.  The  first  cause  of  action  Is  to 
recover  for  Injuries  received,  which  occurred 
on  the  Sth  day  of  September,  1914,  and  the 
averments  of  negligence  as  to  tbe  same  are 
that  tbe  car  on  track  No.  4  had  carelessly 
and  negligently  been  left  standing  by  the 
employes  of  dedFendants  other  than  tbe  plain- 
tiff. In  a  position  too  close  to  the  track  on 
which  was  the  car  on  which  plaintiff  was 
riding,  and  not  sufficient  space  allowed  be- 
tween said  car  on  track  No.  4  and  the  other 
track  to  allow  for  passage  of  said  car.  The 
second  cause  of  action  Is  for  Injuries  rec^v- 
ed  on  December  14,  1914,  and  the  averments 
of  negligence  as  to  the  same  are  "that  said 
brake  had  been  carelessly  and  negligently 
permitted  by  tbe  defendants  to  become  out 
of  order  and  would  not  operate  properly, 
which  fact  was  unknown  to  the  plaloCltt." 
and  plalDtur  attempted  to  set  said  brake  and 
stop  said  caboose  at  the  place  where  It  was 
intended  to  set  om  one  of  said  tracks. 

The  answer  of  the  defendants  to  the  first 
cause  of  action,  among  other  defenses,  sets 
up  that  there  had  been  a  full  settlement,  ad- 
justment, accord,  and  satisfaction  between 
plaintiff  and  defendants  covering  all  claims, 
causes  of  action,  and  rights  growing  out  of 
the  alleged  injuries  to  tbe  plaintiff,  In  this, 
to  wit,  that  on  tbe  10th  day  of  November, 
1914,  the  said  plaintiff,  in  consideration  of 
the  employment  of  said  plaintiff  for  one  day 
as  switchman  at  the  usual  rate  of  pay  and  for 
siich  further  time  and  In  such  capacity  as 
may  be  satisfactory  to  said  defendants,  which 
said  employment  was  given  to  and  accepted 
by  the  said  plaintiff  in  settlement  for  any  and 
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all  Injuries  that  he  may  have  sustained  at 
Enid,  Ok].,  on  the  5th  day  of  September,  1914, 
on  account  of  falling  from  a  car  while  swltcAi- 
Ing  In  the  yards  of  said  defendants  In  the  city 
of  Enid,  did  release  and  forever  Olsdiai^e 
said  defendants,  their  agents  and  employes, 
from  any  and  all  liability  and  all  claims  and 
demands  resulting-  from  the  Injuries  received 
by  the  said  plalntifF  at  the  time  and  place 
nbove  stated.  And  said  plaintiff  did  thereby 
release  and  discharge  said  defendants  and 
each  of  them  from  all  suits,  actions,  causes 
of  action,  and  claims  for  damages  for  said 
Injuries,  and  did  further  acknowledge  foil 
satisfaction  of  all  such  liability  and  causes 
of  action,  as  more  fully  appears  from  the  re- 
lease signed  by  said  plaintiff,  a  copy  of  which 
Is  hereto  attached,  marked  Exhibit  A  and 
made  a  part  hereof.  The  exhibit  which  is 
attached  to  the  answer,  omitting  the  caption. 
Is  in  words  and  figures  as  follows: 

"Whereas.  I,  the  undersigned,  on  or  about  the 
5th  day  of  Snptember,  1914,  was  injured  at  or 
near  I^id.  Okl..  in  the  state  of  Oklahoma,  on 
the  line  of  the  St.  Lonia  &  San  Fraocisoo  Rail- 
road, TboB.  H.  West,  W.  C.  Nixon,  W.  B.  Bid- 
die,  receivers,  while  in  the  employ  of  said  re- 
ceivers, and  under  circumstances  which  T  olaim 
render  said  receivers  liable  to  me  in  damages, 
although  said  claim  and  iiabUity  are  deniod  by 
said  receivers;  and 

"Whereas,  said  receivers  will  not  employ  oj  re- 
tain in  their  employment  any  person  who  has 
an  unadjusted  claim  against  them  for  damage;, 
and  I  desire  to  be  re-employed  by  said  receivers 
and  to  remain  in  their  employment: 

"Now.  therefore,  in  consideration  of  the  prom- 
ise of  said  receivers  to  employ  me  for  one  day 
as  Hwitchman  at  the  usual  rate  of  pay  (the  exe- 
cution hereof  being  conclusive  evidence  that  said 
receivers  have  made  me  such  promise),  ai^  for 
such  farther  time  and  in  such  capacity  as  may 
be  satisfactory  to  said  receivers,  and  no  longer,  I 
agree  to  and  do  hereby  compromise  said  claim 
and  release  and  forever  discharge  said  receivers, 
their  agents  and  employes,  from  any  and  all  lia- 
bility and  all  claims  and  demands  for  all  dam- 
ages resulting  from  the  injuries  received  by  me 
at  the  time  and  place  above  stated;  and  I  do 
hereby  release  and  discharge  said  receivers  and 
each  of  them  from  all  suits,  actions^  causes  of 
action,  and  claims  for  damages  for  said  injuries ; 
nnd  I  hereby  acknowledge  full  satisfaction  of  all 
such  liability  and  causes  of  action  ;  it  being  ex- 
pressly understood  and  agreed  tliat  said  receivers 
are  not  bound  or  obligated  by  these  presents  or 
otherwise  (except  as  to  said  one  day)  to  retain 
me  in  any  particular  kind  of  employment  or  for 
any  definite  time. 

"I  further  represent  and  state  that  at  the  time 
of  signing  and  sealing  this  release  I  am  of  law- 
ful age  and  legally  competent  to  execute  it  and 
before  signing  or  sealing  it  I  fully  informed  my- 
self of  its  contents  anil  execnted  it  with  full 
knowledge  thereof,  this  10th  day  of  November, 
1914." 

For  answer  to  the  second  cause  of  action 
there  Is  a  general  denial  of  each  and  every 
allegation  contained  In  said  second  cause  of 
action,  plea  of  contributory  negligence,  and 
assumption  of  risk  on  the  part  of  the  plain- 
tiff. 

The  plaintiff  filed  reply  to  the  answer  of 
defendants  denying  each  and  every  allega- 
tion of  the  answer;  that  the  pretended  set- 
tlemott  and  release  pleaded  la  contrary  to 


law,  public  policy,  and  Is  null  and  void ;  that 
said  pretended  settlement  and  release  Is 
wholly  void  for  want  of  consideration ;  that 
said  pretended  settlement  and  release  Is 
merely  a  ft>rm  used  by  defendants  and  which 
they  employ  for  the  purx>ose  of  endeavoring 
to  intimidate  and  prevent  employes  who  have 
received  Injuries  on  their  line  of  railroad 
from  attempting  to  gain  compensation  there- 
for, and  by  reason  whereof  they  seem  to  take 
advantage  of  the  necessities  of  their  em- 
ployes who  are  obliged  to  have  work  by 
means  of  which  to  earn  a  living  for  them- 
selves and  families ;  that  said  pretended  set- 
tlement and  release  was  procured  from  him 
by  fraud  on  the  part  of  the  defendants  and 
their  duly  authorized  agents;  that  by  rea- 
son of  the  Atet  that  at  tlie  time  tiie  agents  of 
defendants  asked  plalntitt  to  sign  said  re- 
lease said  plaintiff  refused  to  sign  the  same 
if  it  would  have  any  effect  on  his  claim  for 
damages  against  said  defendants,  and  so  told 
said  agent 

Plaintiff  In  his  reply  to  the  answer  of  de- 
fendants to  the  second  cause  of  action  denies  * 
all  and  singular  each  and  every  allegation 
and  statement  of  new  matter  therein  con- 
tained. 

Upon  the  conclusion  of  the  evidence  de- 
fendants moved  the  court  to  separately  direct 
a  verdict  in  favor  of  the  defendants,  taid 
each  of  them,  on  the  first  and  second  causes 
of  action  alleged  in  plaintiff's  petltloo,  for 
tbe  reason  that  under  the  evidence  and  plead* 
Ings  herein  it  appears  that  plaintiff  ha«ln 
is  not  entitled  to  recover  on  said  first  and 
second  causes  of  action,  which  motion  was 
overruled  and  duly  excepted  to. 

Thereupon  the  defendants  moved  the  court 
to  direct  a  verdict  In  ftivor  of  the  def^danta 
on  the  second  cause  of  action  alleged  In 
plaintiff's  peUti<m,  for  the  reason  that  un- 
der the  evidence  and  pleadings  herein  the 
plaintiff,  George  D.  White,  la  not  entitled  to 
recover  against  said  defendants,  which  mo- 
tion was  overruled  and  duly  excepted  to. 

tU  The  evidence  in  tills  case  is  very  volu- 
minous, and  we  have  carefully  examined  the 
same,  and,  from  the  view  which  we  take  ett 
the  cause,  we  deem  it  unnecessary  to  set  out 
the  evidence.  If  it  be  admitted  that  tlie  de- 
fendants were  liable  to  the  plaintiff  by  rea- 
son of  n^llgence  for  the  iidurtes  which  be 
received  on  the  6th  day  of  September,  1914, 
as  averred  In  bis  first  cause  of  action,  we 
are  of  the  opinion  that  the  written  compro- 
mise and  settlement  entered  into  by  tbe 
plaintiff  with  tbe  defendants  was  a  complete 
answer  thereto,  unless  it  appears  that  said 
written  setUement  was  obtained  by  frand 
and  without  consfderation.  Having  executed 
the  agreement  at  settlement  and  cwnpnxnla^ 
as  to  which  there  is  no  dispute,  the  burden 
was  upon  the  plaintiff  in  order  to  escape  tbe 
effect  of  such  compromise  and  settlement  to 
show  by  a  preponderance  of  the  evidence  tbat 
the  same  was  obtained  by  fraud  and  ml»- 
representaUons  and  was  without  considera- 
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Uon  on  tbe  part  o£  defoidanta ;  anfl  this  biir- 
tfen,  we  tUnk,  he  has  fitlled  to  dfst^ai^  es- 
pedaUy  In  view  of  the  fact  of  hte  statement 
In  the  said  writing  t&at  prior  to  signing  and 
leallng  the  same  the  jdalntUf  bad  full  in- 
formation himself  of  its  contents,  and  ex- 
ecuted it  with  fall  knowledge  thereof. 

In  St  Im  ft  S.  F.  B.  B.  Oo.  t.  Bmuer,  su- 
pra, 152  Pac  1103,  this  court.  In  the  syllabus, 
mj: 

"Wfaere  the  execution  of  a  written  instrumeot 
fa  admitted,  but  want  of  consideration  therefor 
pleaded,  the  harden  is  upon  the  party  executing 
the  instrument  to  prove  by  a  preponderance  of 
the  evtdoiee  the  want  of  consideration." 

In  Bail  V.  Vhlte,  150  Pac.  901,  It  Is  held 
In  the  fourth  and  flftb  paragraphs  of  the 
syllabus: 

"It  may  be  laid  down  as  a  general  mle  that 
there  is  anffident  consideration  for  a  promise 
made  In  writing,  if  there  is  any  benefit  to  the 
promisor,  or  any  loss  or  detriment  to  the  prom- 
taee.  It  is  not  necessary  that  a  benefit  should 
accrue  to  the  person  making  the  promise. 

"Where  the  execution  of  a  written  instrument 
ia  admitted,  but  want  of  consideration  th^eCor 
pleaded,  the  burden  is  upon  the  party  execnting 
the  instrument  to  prove  by  a  preponderance  of 
the  evidence  the  want  of  consideration." 

In  the  ease  of  Forbs  v.  St.  Louis,  I.  M.  & 
S.  Ry.  Co..  107  Mo.  App.  661,  82  S.  W.  562. 
in  which  the  contract  is  almost  Identical  with 
the  contract  in  the  instant  case.  It  Is  held: 

"In  order  to  support  an  agreement  a  legal  con- 
nderation  is  requisite,  but  it  is  not  essential 
that  the  consideration  should  be  adequate  in  Tal- 
lies An  employ^  who  had  been  Injured  executed 
a  release  of  his  right  to  sue  for  damages  *for  and 
tu  consideration  of  the  re-employment'  of  the 
■ervaot  'for  such  time  only  as  may  be  satisfac- 
torr  to'  tbe  employer.  Held  that,  though  agree- 
ment to  re-employ  was  vague  and  indefinite  in 
duration,  it  coostituted  a  sufficieut  consideration 
tor  the  release." 

In  the  body  of  the  opinion  tbe  court  say: 
"In  reply  plaintiff  admitted  the  execution  of 
tbe  release,  but,  to  evade  its  legal  effect,  charged 
it  was  wholly  without  consideration,  and  there- 
fore not  binding  upon  bim.  It  appeared  from 
tile  testimony  that  the  accident  occurred  about 
midnight,  and  he  lost  2%  nights'  wat:cs,  for 
which  he  bad  been  receiving  tbe  rate  of  $45  per 
Booth,  in  consequence  of  his  injuries,  but  resum- 
ed work  on  the  night  of  the  ^d,  and  was  dis- 
charged April  26th.  While,  as  a  general  rule,  in 
order  to  support  an  agreement,  a  legal  coosidcr- 
atioo  ia  requisite,  it  is  net  essential  to  tbe  valid- 
ity of  a  contract  that  tbe  consideration  therefor 
Aould  be  adequate  in  value.  A  valuable  consid- 
eration, although  small,  or  even  nominal,  in  ab- 
sence of  fraud,  is  enough  to  support  .tlie  agree- 
ment entered  into  upon  the  faith  of  it.  Bench, 
Cootracta,  vol.  1,  par.  B.  To  quote  from  tbe 
early  case  of  Marks  v.  Bank,  8  Mo.  316:  *It  is 
DDoecessary  that  the  consideration  should  he  ade- 
quate in  point  of  actual  value;  the  law  having 
no  means  to  decide  upon  this  matter.  If  the 
least  benefit  or  advantage  be  received  by  the 
promisor  from  tbe  promiaee  or  a  third  person,  or 
if  the  promisee  sustain  any — the  least — injury  or 
detriment,  ic  wilt  constitute  a  sufficient  consid- 
eration to  render  the  agreement  valid'— tbe  rea- 
son for  such  doctrine  being  that  it  is  the  policy 
<rf  the  law  not  to  weigh  the  quantum  of  consider* 
ation,  but  refrain  from  interference  with  the 
freedom  of  contract,  suffer  the  parties  to  freely 
exercise  tfaetr  judgment  and  will  in  consummat- 
iag  agreements  and  determine  for  themselves  the 
banefits  deriTed  from  thor  bargains.   6  Am,  & 


Eng.  Ency.  of  Law  (2d  Ed.)  p.  694,  par.  5.  In 
the  language  of  a  tribunal  of  another  state, 
adopted  in  Blaine  v.  Knapp,  140  Mo.  loc.  cit. 
251.  41  S.  W.  787  [7891:  'Courts  of  law  must 
allow  parties  to  make  tnelr  own  contracts,  and 
can  enforce  only  sucji  as  they  actually  make. 
Whether  the  contract  is  wise  or  unwise,  reason- 
able, or  unreasonable,  is  ordinarily  an  immate- 
rial inquiry.'  Neither'  bad  faith  nor  duress  In 
obtaining  tbe  release  were  attributed  to  defend- 
ant, but  it  was  executed  by  plaintiff  of  his  own 
volition,  comprehending  that  it  relieved  tbe  de- 
fendant of  liability,  but  actuated  on  bis  part  by 
the  desire  to  secure  re-employment,  and  the  cause 
of  bis  discbarge  shortly  ensuing  was  independent 
of  and  disconnected  from  the  casualty.  The  re- 
employment of  appellant,  though  vague  and  in- 
deSnite  in  duration,  constituted  a  sufficient  con- 
sideration for  tbe  discbarge  of  defendant  from 
liability,  if  any  existed,  and.  as  presented  in  this 
proceeding,  the  release  confronts  plaintiff  as  an 
mipassable  barrier  to  the  maintenance  of  this 
action,  and  tbe  judgment  is  affirmed." 

While  the  authorities  are  In  conflict  npon 
the  question  of  consideration  herein  luTolved, 
we  think  Oiat  the  weight  of  authority  Is  as 
concluded  by  us,  that  a  sufficient  considera- 
tion is  shown  for  the  execution  of  the  re- 
lease which  is  pleaded  as  a  bar  to  the  first 
cause  of  action.  34  Cyc.  1052-1054;  Qnebe 
T.  G.,  0.  ft  S.  r.  B.  B.  Co.  (Tex.  CIt.  App.) 
77  S.  W.  442 ;  Pmn.  Co.  t.  Dolan,  6  Ind.  App. 
109,  32  N.  B.  802,  61  Am.  St  Bep.  280;  Chaa. 
L.  Smith  T.  St.  Paul  ft  Duluth  B.  B.  Co,  60 
Minn.  330,  62  N.  W.  3&2;  Thomas  Hobbs  t. 
Brush  Elect  Lt  Ca,  76  Mich.  650,  42  N.  W. 
965 ;  J.  T.  Carroll  v.  M.,  K.  ft  T.  B.  a  Co.,  30 
Tex.  Civ.  App.  1,  69  S.  W.  1001;  Forbs  v.  St. 
L.,  I.  M.  ft  S.  B.  Ca,  107  Mo.  App.  661,  82 
S.  W.  662 ;  G.,  a  ft  S.  F.  By.  Co.  t.  C.  A. 
Winter,  38  Tei.  Ov.  App.  8,  85  S.  W.  477. 

[2,  3]  The  plea  that  the  execution  of  said 
release  on  tbe  part  of  tbe  plaintiff  was  ob- 
tained through  fraud  on  tbe  part  of  tbe 
agent  of  the  defendant,  we  think,  is  uot  sup- 
ported by  tbe  evidence.  Besides,  to  sustain 
by  the  evidence  offered  tbe  allegations  of 
fraud  would  be  to  permit  the  terms  of  an 
unambiguous  written  Instrament  changed  by 
parol  evidence.  Again,  the  basis  of  said 
fraud  charged,  being  the  promise  of  the 
agent  In  regard  to  future  action  as  to  pay- 
ment to  plaintiff  for  lost  time,  does  not  sup- 
port the  allegations  of  fraud. 

In  20  Cyc.  20,  the  rule  is  laid  down  as 
follows: 

"As  a  general  rule,  false  representations  upon 
which  fraud  may  be  predicated  must  be  of  exist- 
ing facta,  or  facts  which  previously  existed,  and 
caunot  consist  of  mere  promises  or  conjectures  as 
to  future  acts  or  events,  although  such  promises 
arc  subseqiiently  brolcen,  unless  the  promise  in- 
cludes a  misrepresentation  of  existing  facts,  or 
the  statement  is  as  to  some  matter  peculiarly 
within  the  speaker's  knowledge,  and  be  makes 
the  statement  as  a  fact." 

In  St  li.  ft  S.  F.  R.  R.  Co.  t.  Bruner,  supra, 
In  the  opinion,  this  court  say: 

"The  rule  is  well  settled  that  fraud  is  never 
presumed,  and  that,  where  a  written  contract  is 
attacked  on  that  ground,  the  contract  will  be 
upheld,  unless  tbe  allegations  of  fraud  are  estab- 
lished by  clear  and  convincing  evidence." 
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Id  tbe  absence  of  frand,  adequac;  of  the 
coQslderatlon,  we  do  not  think,  can  be  In- 
quired into  upon  the  ground  that  competent 
persons  may  make  contracts  for  any  lawful 
consideration  that  they  desire. 

[4,  6]  The  second  cause  of  action  is  predi- 
cated upon  a  defective  brake,  and  we  are  of 
the  opinion  that  there  la  no  evidence  what- 
ever to  sustain  the  contention  of  such  defec- 
tive apparatus.  Before  the  defendant  can  be 
held  to  be  liable  on  the  second  cause  of  ac- 
tion, it  must  be  shown  by  a  preponderance  of 
the  evidence  that  the  defendant  was  negli- 
gent, and  that  the  negligence  averred  In  said 
second  cause  of  action  was  the  proximate 
cause  of  the  tojurles  received.  FlalntUF 
himself  testified  tbat  he  did  not  know  of 
his  own  knowledge  that  there  was  anything 
the  matter  with  the  brake  that  night,  ex- 
cept what  he  thought  ought  to  have  been  the 
result  of  tbe  use  by  him  of  same,  and,  when 
to  this  evidence  is  coupled  the  evidence  of  the 
defendants,  it  is  concluslTely  shown  that 
there  was  no  defect  whatever  in  the  brake, 
and  therefore  there  was  a  total  failure  on  the 
part  of  the  plaintiff  to  show  any  actionable 
negligence  on  the  imrt  of  the  defendants,  as 
averred  in  his  second  cause  of  action. 

That,  to  entitle  plaintifF  to  recover  upon 
said  second  cause  of  action,  the  burden  was 
upon  him  to  prove  the  negl^nce  as  averred 
In  t>aid  second  cause  of  action  by  a  prepon- 
derance of  tbe  evidence,  Is  so  well  establish- 
ed as  to  not  require  support  by  citation  of 
authorities.  This  burden  of  proof  the  plaln- 
tltt  has  faUed  to.  cUscharge. 

We  are  of  the  opinion  that  the  motions  of 
the  defendants  for  a  directed  verdict  on  tbe 
first  cause  of  action  and  for  a  directed  ver- 
dict on  the  second  cause  of  action  were  each 
well  founded  and  should  have  been  sus- 
tained, and  that  in  overruling  said  motions 
the  court  committed  reversible  error. 

From  the  conclusions  that  we  have  reach- 
ed In  this  case  it  is  unnecessary  to  review 
any  other  of  the  many  errors  assigned. 

This  cause  sbould  be  reversed  and  re- 
manded, with  Instructions  to  tbe  trial  court 
to  enter  Judgun-nt  for  the  defendants  and 
each  of  them  upon  each  cause  of  action  set 
up  in  platntitrB  petition. 

PBR  CURIAM.   Adopted  in  whole. 

On  Rehearing. 

PER  CURIAM.  [6]  Upon  rehearing  the 
Supreme  Court  approves  tbe  opinion  prepar- 
ed by  the  Supreme  Court  Commission  upon 
the  Srst  cause  of  action,  and  orders  judgment 
entered  pursuant  to  the  recommendation 
therein  contained. 

As  to  the  second  cause  of  action,  a  more 
thorough  examination  of  the  record  convinces 
the  court  that  there  was  sufficient  evidence 
adduced  at  the  trial  to  carry  the  case  to  the 
jury  upon  the  question  of  primary  negligence 


of  the  company  and  whether  the  negligence 
averred  and  proved  was  the  proximate  cause 
of  the  injuries  received  by  the  plaintiff. 
This  portion  of  the  opinion  prepared  by  the 
commission  is  therefore  disapproved  by  tbe 
court.  The  judgment  of  the  trial  court,  how- 
ever, aa  to  this  cause  of  action  must  also  be 
reversed,  and  the  cause  remanded"  for  a  new 
trial,  for  the  reason  that,  the  jury  returned, 
a  general  verdict  In  favor  of  the  plaintiff 
upon  both  causes  of  action  in  the  lump  sum 
of  $1,687.50;  hence  we  are  unable  to  ascer- 
tain from  the  record  before  us  the  amount  of 
recovery  tbe  plaintiff  Is  entitled  to  upon  hia 
second  cause  of  action. 

It  is  therefore  ordered  that  the  judgment 
of  tbe  court  below  shall  he  reversed,  and  the 
cause  remanded  for  the  renditi<Mi  of  judg- 
ment in  favor  of  the  defendants  upon  the 
first  cause  of  action,  and  f6r  a  new  trial  aa 
to  the  second. 


m  Okl.  2S3) 

PAHLKA  T.  CHICAGO.  R.  I.  ft  P.  RT.  CO. 

(No.  7502.) 

(Supreme  Court  ot  Oklahoma.   Nor.  28,  lOlA) 

fSyllabut  bjf  the  Court.) 

1.  Appeai.  and   Erbob  ^=>ti35(3)— Recoeih- 
Defects— Dismissal. 

Ttie  fact  that  a  case-made  does  not  show 
that  it  contains  ell  of  the  evidence  is  not  neces- 
sarily ground  for  tbe  dismissal  of  an  appeal, 
where  a  consideration  of  all  of  the  evidence  is 
not  necessary  to  a  determioation  of  the  qnes- 
tions  raised  uptm  the  appeal 

[Etl.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2779,  2^;  Dee.  Dig.  «» 
635(3).] 

2.  Appeal  and  Ebrob  d=s>697(l)— Recobd— 
Cabe- Made— Recitals. 

Where  the  case-made  has  a  recital  that  It 
contains  »U  of  the  evidence,  the  position  of  such 
recital  iu  the  case-made  is  IminatcriaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  2i)18,  2919,  2821;  Dec. 
Dig.  «=»087(1).3 

3.  Appeal  and  Erbob  c=»562  —  Rbcosd  — 
Case- Made— Contents. 

Where  an  exhibit  to  the  evidence  is  too 
bulky  or  cumbersome  to  be  incorporated  in  a 
cBBe-made,  or  is  otherwise  incapable  or  imprac- 
ticable of  being  incorporated  therein,  and  the 
case-made  contains  a  description  of  the  exhibit 
suinciont  to  enable  this  court  to  determine  the 
evidentiary  value  of  the  exhibit,'  it  will  not  be 
held  that  the  case-made  does  not  contain  all  ot 
the  evidence,  on  account  of  the  omission  of  sudi 
exhibit  from  the  case-made. 

fEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  2195-^199;  £^  Dig. 
1^562.] 

4.  APPEAL  AIVD  Ebxob  «s>(I03(8),  66309  — 
Recobd  —  Case-Made  —  Incobpobatioh  or 

Evidence. 

Where  a  case-made  contains  an  orderly  and 
sequential  recital  of  the  proceedings  in  a  cause, 
together  with  a  specific  recital  that  it  contoina 
qU  of  the  evidence,  followed  by  the  proper  cer- 
tiBcate  of  the  trial  judge,  attested  by  the 
clerk;  and  appellee,  after  notice  of  tne  settle- 
ment of  the  case-made,  makes  no  auggestiona  of 
amendments  thereto,  the  case-made  will  be  taken 
as  true  and  containing  a  full  record  of  the  case 
sufficient  to  present  the  questions  raised  on  ap- 
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peal,  the  record  not  eontftiniiig  its  own  mate- 
rial impeachment;  and  where,  uoder  such  cir- 
cumatanccB,  the  case-made  upon  its  face  shows 
that  exhibits  an  omitted,  this  court  will  permit 
the  correction  of  m<A  case-made  so  as  to  supply 
such  omission;  and  when  such  omitted  exhibits 
are  supplied  by  such  a  correction,  under  a  prop- 
er certificate  of.  the  trial  Jud^  attested  by  the 
clerk,  and  the  opposing  party  has  pointed  out  no 
other  deficiency  in  the  case  and  no  other  ma- 
terial deficiency  appears,  the  case-made,  in  view 
of  the  original  recital  that  it  contains  all  of 
the  evidence  considered  ia  conjunction  with  the 
amendment,  will  be  held  to  sufficiently  show 
that  it  contains  all  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8|  2818,  2854;  Dea  Dig. 
«=>653(3>,  683(2).] 

5.  Affbal  and  Bbbob  <S=»1001(3),  1004(1)— 

BeVIEW— 4)UESTION8  OT  FACT. 

Where  a  verdict  cannot  be  jostlfied  upon 
any  liypothesis  presented  by  the  evidence,  it 
will  not  be  allowed  to  stand;  and,  under  this 
rule  and  section  fi033.  Revised  Laws  of  1910, 
where,  in  a  suit  (or  injury  to  property,  a  ver- 
dict is  favorable  to  plaintiff  upon  the  question 
of  the  general  liability,  but  assesses  the  dam- 
ages oi  plaintiff  at  the  nominal  sum  of  $1  and 
costs,  when  the  evidence  reasonably'  supports  the 
gmeral  finding  in  favor  of  plaintiff,  and  all  of 
the  evidence  upon  the  measure  of  bis  damages 
shows  the  same  to  be  in  an  Exceedingly  larger 
cum  than  $1,  and  the  assessment  of  the  damages 
at  $1  is  not  supported  by  any  of  the  evidence, 
Uie  verdict  and  judgment  thereupon  shoold  be 
set  aside. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Si  3934.  3944,  3916;  Dec. 
Dig.  «=9l001(3),  1004a)-] 

8.  Watebs  and  Wateb  Coubsbs  «s>170(4)  — 

InJVSIES  BT  FLOWAOB  —  AOTIOIfS  —  Dau- 
A0E8. 

Record  examined,  and  held  that  there  was 
error  in  the  assessment  of  damages. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  gS  200,  263;  Dec. 
Dig.  <^179l4).] 

7.  Afpeaz.  and  Brbob  «»1068(2>— Review— 
Pbbjuiucul  EnsoT  or  Ebbob  —  Instbuc* 
noNS. 

Where  a  verdict  of  a  jury  is  favorable  to 
plaintiff  upon  the  9aestion  of  general  liability 
of  defendant  to  plaintiff,  as  distinguished  from 
the  measure  of  the  liability,  error  in  Instructions 
upon  the  question  of  general  liability,  not  affect- 
ing the  measure  thereof,  may  not  be  presented 
by  such  plaintiff  on  appeal,  except  in  so  far  as 
such  erroneous  Instructions  may  have  tended 
to  confuse  the  issues  in  the  minds  of  the  jury. 
Erroneous  instructions  examined,  and  held  to 
liave  had  such  confusing  result. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4226;  Dec.  Dig.  «=3l068(2); 
Trial,  Cent.  Dig.  f|  S26,  626.] 

&  Watess  Ann  Watbb  Coubsbs  ^171(3)  — 

iTfJUBIES  FBOU  FUWAQE  —  LlABIUTT  — 

Act  of  God. 
A  railroad  company,  in  the  construction  of 
a  bridge  across  a  stream  and  roadbed  embank- 
ments across  adjacent  bottom  lands,  must  regard 
the  known  flood  conditions  of  the  stream,  even 
though  such  conditions  Include  extraordinary 
flood;  and  an  act  of  God,  such  as  an  unprece- 
dented rainfall  and  resulting  fiood,  which  will 
excuse  from  liability,  must  not  only  be  the 
proximate  cause  of  the  loss,  but  it  must  be  the 
sole  caase.  If  the  injury  is  caused  l>y  an  act 
of  God,  commingled  with  the  negligence  of  the 
defendant,  as  an  efficient  and  concurrent  cause, 
and  the  injury  would  not  have  occurred  except 


for  such  negligence,  the  railroad  company  will  be 

liable. 

[E6.  Note.— For  oUier  cases,  see  Watus  and 
Water  Courses,  Gent.  Dig.  |  218;   Dee.  X>lg. 

«=>171(2).] 

9.  Watebs  and  Wateb  CooBSEa  «:=>171(1)— 
Injubibs  fboh  Flo  wage-justification— 
Conoeessiohai.  Okant. 

In  a  suit  for  damages  resulting  from  over- 
flow of  lands,  caused  by  negligent  construction 
and  maintenance  of  a  railroad  bridge  aad  em- 
bankment, a  CMigTessional  grant  of  franchise 
and  right  of  way,  to  ctmstruct  and  maintain 
such  railroad,  bridge,  and  embankment,  does 
not,  by  implication,  grant  immunity  from  the 
results  of  negligence  in  the  construction  and 
maintenance  thereof,  and  thereby  flooding  ad- 
jacent lands  with  the  overflow  waters  oi  a 
stream;  it  not  appearing  that  there  is  granted 
any  flood  right  to  such  lands. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Couraee,  Cent  EMg.  U  216,  217,  221,  222; 
Dec  Dig.  «=»i71(l).] 

10.  Acnon  «=953(2)— Ikjubies  raou  Flow- 
aoe— "PEBicAinafT"— SrcciasivB  Gaubbs  or 
Action. 

In  a  suit  for  damages  resulting  from  a  neg- 
ligent conditicm  in  the  construction  and  miunte- 
nance  of  a  railroad  bridge  and  embankment, 
even  though  such  structures  be  permanent  in 
their  nature,  such  negligent  condition  will  not 
be  held  "permanent"  if  it  is  abatable  by  an 
expenditure  of  either  labor  or  money  and  the 
abatement  of  such  causal  negligent  condition 
is  consistent  with  the  rightful  use  and  mainte- 
nance of  the  structures ;  and  a  cause  oC  action 
for  damages,  occasioned  by  negligence  in  a 
structure  not  permanent  under  this  rule,  arises 
at  the  time  of  the  actual  injury,  and  successiTa 
actions  may  be  maintained  for  successive  in- 
juries in  such  a  case. 

[Ed.  Note.— For  other  cases,  see  Acdon,  Cent. 
Dig.  §§  566-692;  Dec.  Dig.  ^53(2). 

For  other  definitions,  see  Words  and  Pbnset, 
First  and  Second  Series,  Permanent.] 

11.  Vendob  and  Pubchaser  €=a21S— AorxoiTS 
FOB  Injubt  to  Land— Accbual. 

In  cases  of  injury  from  negligence  in  a  per- 
manent structure,  where  actual  injury  is  not 
the  obvious  or  necessary  result,  assuming  the 
continuance  or  recurrence  of  ordinary  condi- 
tions, the  cause  of  action  rises  at  the  time  of  ac- 
tual injury,  and  not  at  the  time  of  the  erection 
of  the  structure;  and,  in  coses  of  injury  from 
permanent  cause,  where,  assuming  the  continu- 
ance or  recurrence  of  ordinary  conditions,  the 
injury  is  the  obvious  or  necessary  result,  the 
cause  of  action  arises  at  the  time  of  the  crea- 
tion of  the  cause,  via.  tbe  erection  of  the  negli- 
gent structure. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Pnrchaser,  Cent  Dig.  (  456 ;  Dec.  Dig.  <S=3218.] 

Commlaaloners*  Opinion,  Division  No.  3. 
Error  from  District  Court,  Oklaboma  Coun- 
ty; Geo.  W.  Clark,  Judge. 

Action  by  Charles  W.  Fahlka  against  tbe 
Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany.  Judgment  for  plaintiff,  and  defendant 
brings  error.  Beversed  and  remanded. 

J.  S.  Jenkins  and  J.  Will  Lews,  both  ot 
Oklahoma  City,  for  plaintiff  in  error.  B.  J, 
Roberts,  C.  O.  Blake,  and  W.  H.  Uoore,  all  of 
El  Reno,  and  K.  W.  Shartel  and  Blake  ft 
Boys,  all  of  Oklahoma  CAty,  for  defendant  In 
error. 
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JOBNBOSt  a  Upon  Angnst  81,  1914,  In 
the  district  conrt  of  OkUilioma  coimty, 
Charles  W.  Pahlka,  idaintlff  In  error,  sued 
defendant  In  error,  the  Ghlcag<^  Rwik.  Island 
&  Pftdflc  Ballwa;  Gon^ny,  a  corporation, 
for  f4,686,  damages  to  property  caused  1^ 
flood  waters  of  the  Sooth  Canadian  river, 
and  alleged  to  hare  resulted  from  the  negli- 
gait  constmctlon  and  maintenance  of  a  cer- 
tain bridge  and  embankments  of  defendant. 

The  physical  situation  involTed  Is  as  fol- 
lows, to  ^t:  The  taxm  of  plalntlft  lay  be- 
tween the  prongs  of  a  horseshoe  bend  In  the 
South  Canadian  rlTer,  the  bend  <xe  hump  of 
the  shoe  extending  northwitrd,  and  the  prongs 
of  the  dioe  In  soothemly  directions,  the  east 
prong  taking  a  slightly  sontheaatemly  course. 
In  other  words,  the  river,  running  east,  at 
a  point  just  west  of  the  farm,  turns  north- 
ward, then,  at  a  point  northwest  of  the  t&tm 
EwlDgs  Into  an  east  by  northeast  curve  to  a 
point  a  little  northeast  of  the  farm,  where 
the  river  turns  Into  a  southeastward  course 
to  a  point  alm(^  east  of  the  point  of  the 
first  northward  bend  above  mentioned,  from 
which  last  point  It  then  continues  east 
High  lands  on  the  south  face  the  opening  of 
the  horseshoe  bend  of  the  river.  Plaintiff's 
farm  lies  between  the  first  point  of  deviation 
from  the  eastward  coarse  and  the  last-men- 
tioned point  of  return  to  the  directly  east- 
ward course,  or  between  the  ends  of  the  east 
and  west  prongs  of  the  horseshoe  bend  de- 
scribed. The  railroad  of  defendant  extends 
almost  directly  north  and  south,  opposite  the 
eastern  line  of  plaintiff's  land,  crossing  the 
eastern  prong  of  the  horseshoe  bend  In  the 
river  at  a  point  Just  northeast  of  the  land  in 
•luestlon.  At  this  crossing  point  Is  the  rail- 
road bridge  in  question ;  and,  on  the  upper 
or  west  side  of  the  right  of  way,  extending 
away  from  end  of  the  bridge,  there  is  a 
long  embankment  or  dike,  erected  for  the 
purpose  of  protecting  the  railroad  right  of 
way  from  the  waters  of  the  river  In  times  of 
flood.  The  result  of  this  adtuatlon  Is  that, 
in  times  of  extraordinary  flood,  such  as  the 
one  involved,  the  openings  at  the  bridge  of 
defendant  are  not  sufficient  to  carry  away 
the  flood  waters  of  the  river;  that  these 
flood  waters  accumulate  above  the  embank- 
ments, above  described,  and  overflow  the 
lands  In  the  horseshoe  bend,  including  the 
farm  of  plaintiff. 

In  May,  1914,  there  was  an  extraordinary 
flood  In  the  South  Canadian  river.  At  a 
point  west  of  the  farm  of  plaintiff,  and  at  a 
point  about  at  the  beginning  of  the  west 
prong  of  the  horseshoe  bend  of  the  river, 
a  stream  of  overflow  water  broke  over  the 
fiver  bank  and  ran  down  towards  the  south 
end  of  the  embankment  of  defendant,  cross- 
ing one  comer  of  plaintiff's  farm  (covering 
in  Its  course  about  4  or  S  acres  of  plaintiff's 
land).  Ihls  overflow  water,  striking  de- 
fendant's embankment,  was  backed  up  and 
formed  into  a  lake  some  Ave  or  six  feet  deep, 


extending  back  over  all  of  the  lands  of  plain- 
tiff,  washing  plaintUFs  dwelling  house  and 
bam  trim  their  fonndatkms,  seriously  dam- 
aging both  houses,  the  furniture  In  the  dwell- 
ing and  com  In  the  crib,  killing  182  cMckens 
belonging  to  plaintiff,  destroying  the  follow- 
ing crt^  of  idaintlff,  to  wit:  Six  acres  of 
alftilfit,  66  acres  of  growing  wheat,  and  75 
acres  of  com,  and  leaving  a  tUtit  deposit  of 
sand  over  about  two^hlrda  of  the  land  npta 
wfaldb  flieae  crops  stood,  and  the  other  land 
of  plaintiff.  Plaintiff  owned  180  acrei  of  the 
land,  and  was  renting  IS  acres  more  of  it. 
Plaintiff  sued  for  the  damages  to  his  house, 
furniture,  bam,  com  in  crib,  thickens,  cn^ 
and  land  owned  by  him. 

In  addition  to  setting  forth  the  flooding  of 
bis  land  and  the  damages,  as  above  mention* 
ed.  plaintiff  alleged  that  the  said  bridge  and 
embankments  of  defendant  were  negligently 
constructed,  In  that  no  opening  was  provid- 
ed therein  of  sufficient  size  to  carry  off  the 
flood  waters  of  the  river,  and  that  the  said 
embankments  and  bridge  were  so  constructed 
as  to  form  a  dam  and  obstruct  the  flood  wa* 
ters  of  the  river;  that  snch  negligence  caused 
said  flood  waters  to  overflow  his  lauds  and 
resulted  In  the  damages  sued  for  by  him; 
and  that  such  n^llgence,  as  such  cause  of 
his  damages,  was  susceptible  of  remedy  or 
abatement  by  lengthening  the  bridge,  remov- 
ing said  dike,  and  making  openings  In  the 
embankment  so  as  to  permit  the  passage  of 
the  waters. 

Defendant  pleaded  a  general  denial;  that 
the  said  bridge  and  embaniunents  were  con- 
structed In  a  workmanlike  and  careful  man- 
ner and  without  negligence;  that  originally  the 
railroad  and  appurtenance,  along  the  route 
in  question,  was  constructed  by  the  Chicago, 
Kansas  &  Nebraska  Railway  Company,  un- 
der a  grant  to  It  of  franchise  and  right  of 
way  by  an  act  of  the  Congress  of  the  United 
States;  that  after  the  constructlou  thereof, 
defendant  purchased  such  railroad  and  appur- 
tenances from  the  said  grantee  In  such  fran- 
dilse;  that,  after  such  purchase  and  con- 
structlon,  defendant  constructed  a  new 
bridge  and  grade  or  dump  of  more  substan- 
tial and  durable  substances  and  materials 
than  used  by  its  grantor  In  the  old  bridge; 
that  the  said  bridge  and  embankments  were 
carefully  and  sklllfnlly  constructed  by  de- 
fendant  and  its  said  grantw,  and  that  In 
BUdi  construction  defendant  and  its  grantor 
did  no  more  than  was  necessary  for  the  pur- 
poses for  whldi  such  constmctlon  was  de- 
signed and  as  contemplated  by  said  act  of 
Congress;  and  that  after  such  oonstructicKi 
said  grantor  and  defendant  maintained  and 
used  said  railroad  and  embankment  without 
negligence  and  for  the  purposes  contemplated 
and  expressed  in  sndi  act  of  Congress,  and 
in  accord  therewith. 

It  appears  from  the  pleadings  and  evidence 
that  in  about  the  year  1904,  a  flood  and  over- 
flow, similar  to  the  one  In  1914,  occurred 
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which  washed  ont  the  bridge  and  embank- 
ments originally  constructed  by  the  Chicago, 
Kansas  &  Nebraska  Railway  Company,  as  a 
result  of  which  the  bridge  and  embankments 
In  controversy  were  constmcted  by  the  de- 
foidant,  the  giving  way  of  the  embankments' 
la  the  flood  of  1904  permitting  the  waters  to 
pass  on,  and  thns  not  causing  the  same  in- 
juries to  nearby  lands,  appearing  to  hare 
resulted  from  the  1914  flood. 

Plaintiff  acqoind  his  lands  in  the  year 
1013  and  more  than  two  years  after  the  con- 
sUnctlon  of  the  bridge  and  (onbankments,  as 
ttaay  existed  at  the  time  of  the  1014  flood. 

The  case  was  tried  to  a  jury,  whldti  re- 
tiinied  a  |»q«^  vwdict  In  foror  of  plaintiff, 
aasesalng  hie  damages  at  $1  and  costs.  Judg- 
ment was  rradered  accordingly,  plalntUTs 
motl<m  for  a  new  trial  overruled,  and  plain- 
tiff appeals. 

Among  othCT  aadgnments  of  error,  it  is 
ctmtended  by  plaintiff  in  error:  (1)  That  the 
verdict  and  answers  of  the  Jury  to  the  spe- 
cial Interrogatories  were  contrary  to  the  law 
and  the  evldmce.  and  not  supported  by  any 
of  the  eridrace,  and  that  the  jury  erred  In 
the  assessment  of  the  damages ;  (2)  that  the 
lower  court  erred  In  giving  certain  Instruc- 
tions and  In  refusing  certain  requested  In- 
Btnictions;  and  (3)  that  the  court  erred  In 
iustructing  Dp<m  the  tlieory  of  the  defend* 
ant  and  not  Instrocttng  upon  the  theory  of 
plaintiff. 

Defendant  In  error,  in  Its  brief  on  the  mer- 
its, submits  a  motiOD  to  dismiss  tbe  appeal 
upon  the  ground  that  the  case-made  does  not 
ctmtain  a  recitation  that  it  contains  all  of 
the  evidence,  and  points  out  evidence  not 
contained  by  the  case-made,  namely,  Exhibits 
1  and  2,  and  objects  to  a  consideration  of 
the  qnestions  raised  on  account  of  such  al- 
lied defects  In  the  record. 

[1]  Tbe  fact  that  the  case-made  does  not 
contain  all  of  the  evidence  Is  not  necessarily 
ground  for  the  dismissal  of  the  appeal  Sec- 
tion 5241  of  Revised  Laws  1010  specifically 
authorizes  the  making  of  a  case,  .which  may 
ccfDtaln  only  so  much  of  the  evidence  as  is 
necessary  to  present  questions  proposed  on 
appeal,  or  none  of  the  evidence  if  it  is  un- 
necessary to  a  consideration  of  propositions 
advanced ;  and  section  6243  spedfically  pro- 
vides that  the  appeal  shall  not  be  dismissed, 
even  when  the  evidence  la  stated  In  a  manner 
iosofflcient  for  the  purposes  for  which  the 
ease  is  made  until  an  oi^Kntcmlty  Is  given  to 
correct  the  deficiency.  See  cqpliUon  of  this 
omirt  In  cause  No.  7804,  St  Louis  &  San 
Pruudsco  Bailroad  Co.  v.  Taliaferro,  160 
Pac.  610,  not  yet  officially  reported. 

However,  In  this  case,  In  order  to  deter- 
mine the  pr<^K)sitlons  presented,  a  considera- 
tion of  the  evidence  Is  essential;  and  It, 
therefore,  becomes  necessary  to  determine 
tbe  sufficiency  of  the  caae-made,  as  showing 
the  evidence. 

[2-4J  While  the  case-made  does  not  contain 


a  recitation  of  its  contents  npon  one  formal 
redtal  sheet,  immediately  preceding  the  offi- 
cial certificate,  as  is  the  customary  practice, 
yet  it  does  contain  a  formal,  orderly,  sequen- 
tial redtal  of  tbe  case  in  the  lower  court,  in- 
cluding the  evidence  and,  as  conforming  to 
the  statutory  rules  of  pleading  (section  4737, 
Revised  Laws  1010),  In  fact  showa,  in  ordi- 
nary and  cfHidse  language,  as  effectually  as 
if  spedfically  set  forth  In  the  customary, 
stereotyped,  f OTmal  redtal  at  the  end  ct 
case-made,  that  the  necessa^  proceedings 
are  therdn  contained,  in  addition  to  this, 
at  the  dose  of  the  evidence,  on  page  863  of 
the  case-made,  is  a  formal  redtation  that 
the  case-made  contains  all  of  the  evidence. 
This  court  has  held  that  the  position  of  the 
redtal  in  Qie  record  Is  Immaterial,  so  hmg 
as  the  case  substantially  shows  that  It  con- 
tains the  necessary  proceedings,  and  that  tbe 
orderly  and  sequential  redtal  ot  the  pro- 
ceedings, as  hereinabove  mentioned  as  exist- 
ing in  Ihis  case,  followed  by  the  rule  cntifl- 
cate  of  the  trial  judge  (the  certificate  in  this 
case  is  in  the  language  of  tbe  rule  of  this 
court,  rule  17  [137  Pac:  xB.  attested  by  the 
clerk,  Imports  verity,  and  Is  a  si^tstantlal 
showing  that  the  case  contains  all  of  the 
evidence  and  other  proceedings.  De  Bolt  v. 
Farmers'  Ezdiange  Bank,  148  Pac.  830  (not 
yet  officially  r^rted) ;  Hlgglns  v.  Street,  19 
OkL  42,  92  Pac.  155;  American  Steel  &  Wire 
Co.  V.  Coover,  27  OkL  131,  111  Pac  217,  30 
L.  R.  A  (N.  S.)  787.  And  see  St  L.  &  S.  T. 
R.  R.  Co.  V.  Taliaferro,  supra. 

Under  the  above  rule,  the  original  case- 
made  was  suffldent  but  for  the  fact  that 
defendant  In  error.  In  Its  brief,  filed  before 
tbe  amendment  hereinafter  mentioned,  point- 
ed out  that,  as  a  matter  of  fact,  the  case- 
made  did  not  contain  all  of  the  evidence,  in 
that  Exhibits  1  and  2,  being  the  muniments 
of  title  of  plaintiff,  were  omitted  from  it 
Decisions  from  this  court  are  dted,  holding 
that  where  the  showing  of  the  case-made  that 
it  contains  all  of  the  evidence  is  contradicted 
by  the  record  itself,  the  record  will  controL 
Upon  this  showing  of  the  omission  of  Ex- 
hibits 1  and  2,  leave  was  granted  to  correct 
the  case-made;  and  an  amendment  to  the 
case-made  has  been  filed,  supplying  the  omit- 
ted exhlbita. 

In  connection  with  the  objection  of  defend- 
ant in  error  tlut  Exhibits  1  and  2  were  omit- 
ted from  the  case-made,  defendant  in  error 
asserts  that  the  certificate  of  the  stenog^ 
rapher  Is  not  suffldent  Thla  objection  goes 
to  the  fact  tliat  the  stenographer's  certificate 
to  fbe  evidence,  in  referrlitg  to  the  exhibits 
and  docomentary  evidence,  states  that  his 
record  ctmtalns  all  exhibits  and  docomentary 
evidence  "posatble  to  be  transcribed."  It 
should  be  borne  in  mind  that  the  objection 
of  defendant  in  error  only  points  out  the 
omission  of  Exhibits  1  and  2,  which  have 
been  supplied  by  the  amendment  In  our 
examination  of  tbe  record  we  find  that  it 
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does  not  contain  some  samples  of  dirt,  taken 
from  the  overflowed  lands,  and  introduced  in 
evidence  as  exhibits  to  defendant's  evidence. 
We  do  not  know  how  these  exhibits  could 
have  been  copied  into  the  record,  or  the  sub- 
stance of  them  shown  In  the  briefs  of  tbd 
parties,  If  the  strict  letter  of  the  rule  would 
have  to  be  followed  in  such  a  case.  The 
certificate  of  tbe  st^ographer  .was  apt,  and 
the  exhibits  were  not  "possible  to  be  tran- 
scribed," and  under  these  drcumstanoes,  we 
shall  hold  that  It  was  not  necessary  for  plain- 
tiff in  error  to  do  the  impossible  to  save  his 
rights  oa  appeaL 

The  rule  seems  to  be  that  where  a  physical 
object  is  Introduced  In  evidence  vhldi  is  too 
bulky  or  cumbersome  to  be  incorporated  in 
the  case-made,  or  otherwise  Impracticable  of 
incorporation  therein,  a  description  of  such 
object  is  sufficient  8  Cyc.  27  (note  19) ;  Col- 
by T.  Hemm,  88  IIL  Ap^  299 ;  Seavenis  v. 
LlschinsU,  82  111.  App.  298;  Fierce  t.  Edlng- 
ton.  88  Ark.  ISO. 

The  »^  exhibitii  In  tbla  case  were  used  by 
witnesses,  and  are  sufficiently  described  for 
the  purpose  (tf  presenting  their  evidentiary 
efFect 

An  engineering  blueprint  was  offered  to  and 
used  by  witnesses  in  giving  ttieir  testimony, 
and  Identified  as  Exhibit  10,  and  this  does 
not  appear  in  the  case-made.  We  do  not  find 
where  it  was  Introduced  in  evidence.  Maps, 
drawings,  etc.,  used  to  illustrate  the  evidence 
of  .witnesses,  and  not  put  in  evidence,  need 
not  be  copied  into  the  case-made.  Albion 
Consol.  Min.  Ca  v.  Richmond  Mtn.  Co.,  19 
Nev.  225.  8  Pac.  480,  3  Cyc.  53.  notes.  This 
exhibit  would  be  about  as  difficult  of  trans- 
lation into  tbe  case-made  by  a  stenographer 
not  a  skilled  engineer,  as  the  soil  exhibits. 
It  was  fully  delineated,  described,  and  ex- 
plained by  tbe  testimony  of  witnesses;  and 
Its  physical  presence  Is  not  necessary  under 
tbe  rule  above  announced. 

In  the  lower  court  defeodant  in  vttm  ang- 
gested  no  amendments  to  the  case-made,  at 
the  settlement  of  either  the  original  or 
amen(ted  case-made.  Our  statute  (section 
6244.  Bevlsed  Laws  1910),  after  providing 
tot  notice  <tt  settlement  of  case,  gnggestlon 
of  amendments,  eta,  contains  this  provision, 
via.: 

"  *  *i  *  And  if  no  amendments  are  sug- 
gested by  the  opposing  party,  as  above  provid- 
ed, said  case  tluiU  be  taken  a»  true  and  con- 
taining  a  full  record  of  the  cauae,  and  certified 
accordingly."    (Emphasis  ours.) 

This  statute  recognizes  the  ri^t  of  a  party 
to  have  the  case-made  show  proceedings  ma- 
terial to  his  side  of  the  case,  and  provides  a 
default  on  his  failure  to  act.  By  his  silence, 
the  party  says  to  the  lower  court: 

"This  record  Is  a  true  and  complete  case-made, 
and  contains  everything  necessary  to  present 
my  side  of  the  appeaL" 

Such  action  is  a  waiver  of  the  Incorpora- 
tion of  exhlMts,  where  the  exhibit  Is  de- 
scribed in  the  record,  and  the  substance  of 


the  testimonial  value  of  the  exhibit  is  in  the 
record.  See  Sharon  v.  Sharon,  79  Cal.  633. 
22  Pac  26,  131. 

This  record,  as  heretofore  pointed  out, 
contains  an  orderly,  sequential  statement  of 
all  the  proceedings  In  the  case.  Including  the 
evidence,  together  with  the  recital  that  it 
contains  all  of  the  evidence.  Its  only  Im- 
peachment was  as  to  the  omission  of  Exhibits 
1  and  2,  which  have  been  Inserted  by  amend- 
ment. The  only  points  of  omls^on  now  lie 
in  the  exhibits,  which  were  impracticable  of 
original  (Incorporation  or  of  present  cor- 
rection, but  which  are  sufficiently  described; 
and  defendant  in  error,  tbe  case-made  being 
substantially  correct,  has  defaulted  to  Its 
right  to  object  to  technical  imperfection. 
The  motion  to  dismiss  w-ill  be  overrnled ;  and 
the  record  will  be  held  to  be  euffldent  to 
present  all  questions  raised  on  the  appeaL 
Including  the  sufficiency  cl  the  evidence. 

Defendant  In  error  contends:  (1)  That  the 
bridge  and  embankment  were  permanent 
structures,  that  injury  to  the  land  of  plain* 
tiff  resulted  as  a  permanent  injury  at  the 
time  of  the  erection  of  the  structures  and 
prior  to  the  acquhdUon  of  the  land  by  plain- 
tiff, and  that  plaintiff,  having  acquired  the 
land  subsequent  to  the  permanent  Injury,  had 
no  cause  of  action  for  injuries  aridng  sobse- 
qnent  to  his  acqolsltlrai'of  the  land;  (2)tliat 
the  right  to  maintain  the  bridge  and  em- 
bankment  was  a  fMeral  guaranl?;  <S)  that 
the  bridge  and  embankmoit  were  constructed 
and  maintained  witliont  negllgenoe,  but  with 
due  skill  and  oare,  pursuant  to  the  federal 
guaranty  above  menUoned;  and  that  these 
matters  considered,  the  verdict  and  Judg- 
ment should  be  sustained. 

[l-t]  The  gowral  verdict  was  for  plaintiff. 
This  was  a  finding  of  negligence  in  tbe  con- 
stmctlon  and  malntoiance  of  the  bridge  and 
embankments.  Defendant  did  not  anwaL 
and  thus  may  not  presoit  the  absence  of  tbe 
linUHty  establl^ed  by  tbe  verdict  and  Judg* 
ment,  except  posribly  as  bearing  upoa  harm- 
less error  in  the  assessment  of  plaintiff's 
damages.  All  of  tbe  instructions,  the  giving 
and  refusal  which  are  assigned  as  error 
by  plaintiff  In  error,  as  w^l  as  those  bearing 
upon  the  theory  of  defiendant  to  tbe  exclu- 
sion or  omission  of  the  theory  of  plaintiff, 
went  to  tbe  question  of  tbe  liability  of  de- 
fendant to  plaintiff,  and  did  not  affect  tbe 
measure  or  amount  of  the  liability,  or  rather 
damages.  The  general  liability,  as  distin- 
gnlshed  from  its  measure,  having  been  estab- 
lished by  the  verdict  and  Judgment  in  fsvor 
of  plaintiff,  errors  in  instructing  upon  the 
general  liability,  adversely  to  plaintiff,  ai* 
not  material  to  this  appeal,  except  in  so  far 
as  they  may  have  tended  to  confuse  the  is- 
sues, generally,  In  the  minds  of  the  Jury, 
in  arriving  at  the  measure  of  liability,  if 
such  be  the  probable  consequence.  Tbe  real 
Issues  here,  therefore,  are:  (1)  The  sufficien- 
cy of  the  case-made;  ^)  error  in  tbe  assess- 
ment of  the  amount  of  recgvery;  and  ^ 
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barmfulQess  to  the  error,  If  any,  In  tbe  as- 
sessment of  the  amount  of  recovery,  which 
amoonts  to  an  Inqolry  as  to  whether  the 
rerdlct,  finding  the  existence  of  general  lia- 
btUty,  was  supported  by  any  evidence  and 
la  In  harmony  with  the  law.  The  latter 
proposition  will  Involve  a  c<»udderatioii  of 
the  instructions. 

As  above  stated,  the  verdict  was  for  the 
plaintiff,  assessing  his  damages  In  the  sum 
of  $1.  We  have  carefully  read  and  consider- 
ed the  entire  record.  The  finding  In  favor 
of  plaintiff  Is  amply  supported  by  the  evi- 
dence, but  the  assessment  of  the  damages 
In  the  nominal  sum  of  $1  has  no  evidential 
foundation  whatsoever.  liability  being  es- 
tablished (and  the  verdict  found  it  to  exist), 
there  is  not  one  word  of  evidence  In  the  rec- 
ord which  could  possibly  warrant  the  assess- 
ment made.  Plaintiff  and  defendant  both 
proved  the  destruction  of  plaintiCfs  crops  of, 
approxUnately,  6  acres  of  alfalfa,  55  acres 
of  growing  wheat,  and  75  acres  of  corn,  the 
killing  of  his  chickens  (according  to  the  evi- 
dence of  plaintiff,  182  In  number),  the  wash- 
ing away  of  his  house  and  barn,  and  the 
dei>oHit  of  a  thick  stratum  of  sand  over  his 
farm.  PlalnttfTa  witnesses  testified  to  his 
damages  In  the  sum  of  about  $3,000.  De- 
fendant's witnesses  testified  that  the  value 
of  the  destroyed  crops  alone  was  over  fGOO. 
The  special  findings  of  the  jury  were  to  the 
effect  that  plaintiff  was  damaged  nothing  by 
reason  of  the  destruction  of  his  crops,  and 
the  injury  to  his  house,  bam,  and  land,  and 
found  that  be  was  only  damaged  in  the  snm 
of  $1  toe  loss  of  chickens.  These  findings 
were  contrary  to  all  of  the  evidence.  The 
general  verdict  in  reality  was  for  $1  for 
the  loss  of  chickens,  and  yet  there  was  no 
contradiction  of  the  evidence  of  plaintiff 
that  he  lost  182  chickens  of  the  approximate 
value  of  $60.  No  syllable  of  evidence  dis- 
tinguished the  cause  of  the  loss  of  any  chick- 
en from  the  cause  of  the  Injuries  to  the  re- 
maloder  of  the  property.  All  of  the  evi- 
dence showed  that  all  of  the  Injuries  were 
occasioned  by  the  same  agency,  which  the 
ixtry  found  to  have  been  the  result  of  de- 
fendant's negligence  in  the  construction  and 
maintenance  of  Its  bridge  and  embankment. 

The  only  explanation  of  the  assessment  of 
damages  by  the  jury  at  $1,  deduclble  from 
the  record,  is  that  the  jury  was  dissatisfied 
and  confused  by  the  Instructions  of  the  court ; 
that  the  nine  members  of  the  jury  signing  the 
verdict  must  hare  felt  that,  under  the  In- 
stmctions  of  the  court,  the  law  was  not  such 
that  they  could  oomt^y  with  their  oaths  and 
administer  justice;  and  that  they  rendered 
ttils  verdict  as  a  protest  against  what  they 
ccmsidered  an  nnjust  condition  of  the  law, 
and  one  whl<dt  they  refused  to  follow  to  the 
eztoit  of  taxing  the  costs  against  plaintiff. 

Tlie  diarge  of  the  court  was  virtually  a 
direction  of  a  verdict  for  defendant  np<ni 
the  <ta«8tl(Hi  of  liaUHty.  Instructions  nnm> 
bered  10,  12,  and  13,  read  as  follows,  tI&s 


"(10)  You  are  Instructed  that  under  the  law 
it  was  the  duty  of  the  defeodant  railway  com- 
pany, in  the  location  and  construction  of  Its 
railroad  line,  to  construct  its  bridges  across 
streams  in  sudi  manner  as  to  offer  the  least  re* 
sistance  to  the  current  of  the  stream,  and,  hav- 
ing done  so,  that  it  cannot  be  charged  with  the 
changing  of  the  course  or  bed  of  the  stream  in 
such  manner  as  to  impair  the  efficiency  of  its 
bridge  structure,  after  the  same  has  been  per- 
manently built,  and  if  you  find  from,  the  evi- 
dence in  this  case  that  the  bridge  of  defendant 
across  the  stream  at  the  place  complained  of 
was  originaUy  located  at  right  angles  to  the 
stream,  so  as  to  present  as  imall  resistance  as 
possible  to  the  fiow  of  waters,  and  that  after- 
wards the  diange  in  the  course  of  the  stream 
caused  the  current  of  the  stream  to  strike  the 
bridge  at  a  different  angle,  and  not  in  a  line 
straight  with  the  opening  of  the  bridge;  that 
this  was  a  matter  over  which  the  defendant 
cannot  be  held  to  be  responsible.  And  if  you 
Rnd  that  when  the  bridge  was  constructed  it  was 
located  at  right  anises  with  the  stream,  and  that 
any  of .  the  injury  or  damage  was  caused  to  the 
plaintill,  by  reason  of  the  current  of  the  river, 
in  the  flood  of  1914,  strilung  said  bridge  at  a 
different  angle  from  that  wnicfa  esisted  when 
constructed,  then  you  will  not  cha^  the  de- 
fendant with  such  damage.** 

"(12)  The  defendant  company  may  construct 
embanfcmeats  and  dykes  to  protect  its  proper- 
ties, and  to  make  safe  its  operation  of  its  road 
from  encroachments  of  the  stream,  and  from 
superabundant  water  io  times  of  flood,,  but  in 
domg  so  it  must  place  the  embankment  and 
dykes  that  the  natural  and  probable  con  se- 
quence of  suclk  embankment  and  dykes,  in  times 
of  ordinary  flood,  wiU  not  be  caused  to  overflow 
the  lands  of  others,  and,  imless  you  flnd 
from  the  evidence  that  the  defendant  company 
constructed  a  dyke  and  embankment  of  such  ex- 
cessive size  and  at'  such  improper  places,  and  in 
such  negligent  manner,  as  would  naturally  be 
ex[>ected  to  cause  the  injuries  complained  of, 
then  you  should  find  for  the  defendant. 

"(13)  By  the  term  'permanent  structure'  is 
meant  such  a  structure  as  by  reason  of  its  size, 
weight,  durability,  and  use  will  aidure  without 
material  alteration  except  through  human  labor, 
and  is  such  as  from  its  own  nature  remains  in 
the  position,  and  substantially  in  the  condition, 
in  which  it  wag  constructed,  except  for  the 
ordinary  repairs  made  necessai?  by  the  use 
thereof  for  the  purposes  for  whfdi  it  was  de- 
signed." 

The  first  part  of  Instruction  numbered  10 
assumed  that  Oie  bridge  was  a  permanent 
structure;  and,  on  this  assumptlini,  the  lat- 
ter part  of  the  instruction  directed  the  jury 
that  no  change  in  the  course  of  the  stream 
in  its  relation  to  the  openings  in  the  bridge 
could  give  rise  to  a  duty  upon  the  i>art  of 
defendant  to  alter  the  openings  in  the  bridge 
to  meet  the  changed  conditions,  and  that 
defendant  would  not  be  liable  for  damages 
caused  by  the  openings  of  the  bridge  not 
carrying  off  the  waters  of  the  stream  if  such 
waters,  at  the  time  of  the  Sood  In  question, 
struck  the  bridge  at  a  different  angle  from 
the  angle  formed  by  the  stream  and  bridge 
at  the  Ume  of  the  construction  of  the  latter. 
The  instruction  overlooked  the  relations*  of 
the  embankment  to  the  change  in  such  angle, 
and  to  the  causes  of  the  injury,  and  no  other 
Instruction  supplied  the  omission.  Undw 
all  of  the  evidence,  the  principal.  If  not  the 
entire,  cause  of  the  injury  was  the  course 
taken  by  a  part  (tf  the  flood  waters  of  the 
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atrauns  so  as  to  cause  the  waters  to  approadi 
the  openlDE  In  the  bridge,  after  deflectton  by 
the  embankment  to  an  angle  different  from 
the  original  angular  relation  of  the  stream 
and  bridge;  and  this  deflection  by  the  em- 
bankment, as  related  to  the  contention  that 
tiie  deflection  was  caused  by  negligent  con- 
Btructlon  and  maintenance  of  the  embank- 
ment without  suffident  openings,  was  an  es- 
senttal  part  of  the  caose  of  action  of  plain- 
tiff. The  permanence  of  the  bridge  and  em- 
bankment was  one  of  the  main  questions  of 
fact  for  the  Jury,  and  so  recognized  by  the 
other  Instructions  and  spetdal  Interrogatories 
submitted  to  the  jnry;  and  the  assumption 
of  permanence,  Included  in  this  instruction, 
invaded  this  province  of  the  Jury.  If  the 
structures  were  not  permanent,  in  the  sense 
hereinafter  set  forth,  a  change  in  conditions 
would  undoubtedly  have  given  rise  to  new 
duties  upon  the  part  of  the  railroad  com- 
pany, a  consideration  of  which  alternative  by 
the  Jury  was  foreclosed  by  the  Instruction. 
The  instruction  overlooked  the  relations  of  a 
flood,  extraordinary  or  otherwise,  to  the  con- 
struction of  the  bridge  and  to  any  altered 
relations  between  the  stream  and  structures ; 
while  all  of  tlie  evidence  showed  that  the 
bridge  and  embankment  were  constructed  in 
the  year  1909  or  1906,  immediately  following 
a  similar  flood  and  overflow  in  1904,  giving 
rise  to  a  duty  in  the  railroad  company  to  con- 
template and  prepare  for  the  recurrence  of 
such  a  flood  In  the  future. 

Instruction  No.  12  predicated  the  liability 
of  defendant  upon  failure  to  construct  the 
bridge  and  embankment  in  such  manner  as 
to  carry  off  the  waters  In  times  of  ordinary 
flood;  while  the  entire  cause  of  action  of 
plaintiff  was  based  upon  injuries  resulting 
from  extraordinary  flood,  which  was  within 
the  known  flood  conditions  of  the  river,  as 
evidenced  by  results  of  the  flood  of  1001. 
The  Instntctlcai,  in  tbla,  Tiolated  the  prlnd- 
ples  laid  down  by  this  court  In  tlie  case  of 
Ulsaonri,  K.  ft  T.  Ry.  Co.  v.  Jotanaon.  84  OkL 
S8S,  126  Pac.  567,  where  It  was  held  to  be  the 
duty  of  the  railroad  company,  In  the  con- 
struction of  such  a  bridge  and  embankment, 
and  in  the  maintenance  thereot  to  meet  the 
known  flood  conditions  of  a  stream,  even 
though  such  conditions  be  extraordinary,  and 
that  before  the  unusual  condition,  as  an  act 
of  God,  may  relieve  the  liability,  It  must  be 
the  sole  cause  of  the  injury  as  not  being 
coupled  with  negligence.  This  rule  has  been 
consistently  followed  by  this  court  In  the 
cases  hereinafter  cited  in  our  comment  on 
the  thirteenth  instruction.  Plaintiff  request- 
ed an  instruction  in  line  with  the  doctrine 
of  the  Johnson  Case,  supra,  which  was  re- 
fused. 

Instruction  No.  13,  supra,  while  probably 
in  one  sense  a  correct  definition  of  the  term 
"permanent  structure,"  was  too  restrictive 
in  Its  application,  as  a  legal  term,  in  this 
case.  This  court  has  repeatedly  held  that: 


"When  a  cause  of  injury  is  abatable,  either 
by  ao  expendltDre  of  labor  or  money,  it  will  not 
be  held  permanent."  City  of  Ardmore  v.  Orr, 
35  OkL  §05,  129  Pac.  8OT;  A.,  T.  &  3.  F.  Ry- 
Co.  T.  Eldridge.  41  OU.  463.  139  Pac  254; 
St  L.  &  S.  F.  R.  Co.  V.  Ramsey,  37  OkL  448, 
132  Pac.  478;  O.,  R.  I.  &  P.  Ry.  Co.  v.  Mo- 
Kone,  86  OkL  41, 127  Pac  488,  42  U  R.  A,  (N. 
S.)  709;  a,  R.  I.  &  P.  Ry.  Oo.  v.  Morton. 
157  Pac  917  (not  yet  offidaily  reported). 

This  court  In  City  of  Ardmore  v.  Orr,  su- 
pra, quoted  and  expressly  disapproved  an  au- 
thority which  laid  down  tlie  rule  indnded  In 
this  instruction. 

It  may  be  said  that,  In  Its  exact  expression, 
this  rule  bears  a  contradiction,  in  that  every 
human  edifice  might  be  altered  by  the  ex- 
penditure of  labor  or  money,  and  that  there- 
fore, under  the  strict  letter  of  the  rule,  no 
artificial  Improvement  could  be  permanent 
However,  the  spirit  of  the  rule  Cfmtemplated 
an  extension  of  its  effect,  not  expressly  stat- 
ed in  the  former  decisions  of  this  court  Giv- 
ing it  such  an  express  extension,  th^  rule 
would  be  that  a  negligent  condition  in  an 
artificial  structure,  permanent  In  Its  nature, 
wlU  not  be  held  permanent  If  such  negligent 
condition  Is  abatable  by  an  expenditure  of 
either  labor  or  money  and  such  abatement 
is  consistent  with  the  rightful  use  and  main- 
tenance of  the  stmctare. 

Plaintiff  requested  an  instruction  in  the 
language  of  the  rule  as  sustained  by  the 
above  cases,  and  It  was  refused.  The  abat- 
ableness  of  negligent  conditions  originating 
In  the  construction  of  the  bridge  and  embank- 
ment if  such  negligence  existed,  was  a  neces- 
sary element  of  the  cause  of  action  of  plain- 
tiff for  maintaining  the  condition;  for  n^ll- 
gence  In  construction,  as  distinguished  from 
its  continuance  In  the  maintenance,  had  oc- 
curred long  prior  to  the  acquisition  of  the 
lands  by  plaintiff,  and  was  Icmg  since  barred 
by  the  statute  of  limitations,  If  the  injury 
would  necessarily  have  resulted  from  the 
nes^genoe  In  ctHUtmctlim.  Under  the  In- 
structl«i  as  clven,  the  duty  to  abate,  when 
it  could  reascmab^  he  done,  was  not  reoo^ 
nlzed;  and,  under  the  tenth  and  twelfth  In- 
structiona,  supra,  nothing  was  left  to  the 
Jury  but  to  decide  for  the  d^mdant 

These  instructions  are  noted  here  as  bear- 
ing upon  and  explanat(Hry  <HC  the  peculiar  re- 
sult reached  in  the  verdict  In  our  i^iftiion, 
the  Jury  was  confused  by  tiie  instmctiois, 
and  this  confosioQ  resulted  in  an  orroneous 
assessm^t  of  the  damages.  This  court  has 
held  that: 

"Where  a  verdict  cannot  be  joatlfied  upon 
any  hypothesis  presented  by  the  evidence,  it 
will  not  be  allowed  to  stand."  fiariey  et  aL  v. 
Johnson,  160  Pac  482  (not  yet  officially  re- 
ported). 

The  part  of  this  verdict  which  assessed 
plaintiff's  damages  violates  this  mle^  and  the 
verdict  should  be  set  aside. 

[>}  Defendant  In  error  contends,  in  effect, 
that  the  verdict  and  Judgment,  if  erroneous, 
have  not  resulted  in  barm  to  any  rights  of 
plaintiff  in  error,  because,  as  contended  by  it. 
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under  every  coodlti<m  of  the  eTldeoce  and 
record  plalntUF  in  emw  bad  no  canse  of  ac- 
tion, for  tbe  following  reasons,  to  wit:  (1) 
That  tbe  right  to  construct  and  maintain  the 
bridge  and  embankments  was  a  federal  gnar- 
an^  nnder  tbe  Congressional  grant  of  right 
of  way  and  francblae  hereinabove  men- 
timied;  and  09  that  the  bridge  and  embank- 
ments were  permanent  atmctnres,  erected 
and  canslng  the  Injuries,  if  any,  as  perma- 
nent Injnries,  long  prior  to  tbe  acauisltlcn  of 
the  land  by  plalntlfl. 

The  pH^KMdttoQ  of  federal  gnaranty  Is 
clearly  not  applicable  to  tbe  sitaaHon.  The 
contention  of  plalntifE  was  that  his  taijnries 
resulted  from  negUgenoe  in  the  constmction 
and  maintenance  of  the  bridge  and  embank- 
ment. It  can  hardly  be  ccmtended  that  the 
federal  grant  would  convey  the  right  not  to 
exercise  diligence,  or  rather  the  right  to  be 
guilty  of  wnrng  or  negl^ence.  There  Is  no 
sboving  of  a  spedflc  grant  of  the  right  to 
Sood  lands  adjacent  to  the  right  <tf  way 
granted,  and  vre  cannot  believe  that  Ciongress 
could  have  Intended  or  Implied  tbe  right  and 
frandilse  to  construct  and  maintain  the  rail- 
road, vrttb  its  bridges  and  embankments,  in 
any  manner  ezcq;it  such  as  Is  condstent  with 
the  general  legal  duty  cf  a  railroad  nnder 
similar  conditions,  whldi  Is  deflned  In  the 
cases  from  tbls  court  hereinabove  dted.  Our 
conclnslon  here  is  the  same  as  waa  reached 
by  this  court  in  tbe  following  cases,  viz.:  A., 
T.  &  S.  F.  Ey.  Co.  V.  Bldridge,  41  Okl.  463, 
139  Pac.  254;  C,  O.  &  G.  Ry.  Oa  v.  Drew, 
37  Okl.  396,  130  Pac  U49,  44  L.  B.  A.  (N. 
S.)  38. 

[10,11]  We  cannot  agree  with  tbe  theory 
that  plaintiff  cannot  recover  because  tbe 
bridge  and  embankments  were  permanent 
structures,  erected  and  causing  the  injuries, 
if  any,  as  permanent  injuries,  long  prior  to 
the  acquisition  of  the  land  by  plaintiff.  The 
question  of  tbe  permanence  of  the  strnctures 
was  one  for  tbe  jury,  nnder  proper  Instruc- 
tirais.  While,  In  answer  to  a  ^>eci8l  inters 
rogatory,  the  Jury  found  that  tbe  structures 
were  permanent  as  deflned  In  tbe  Instruc- 
tions, the  definition  of  tbe  term  "permanent 
structure."  In  tbe  Instructions  was  not  suffi- 
ciently broad  to  meet  the  rule  announced  by 
this  court,  as  hereinbefore  stated.  There 
was  a  conflict  In  the  evidence  upon  this  ques- 
tion, and  under  a  proper  Instruction,  the 
finding  of  tbe  Jury  might  have  been  different. 

Regardless  of  the  question  of  tbe  perma- 
nence of  tbe  improvements,  the  right  of  ac- 
tion for  injuries  does  not  necessarily  accrue 
at  the  time  of  tbe  constmction  of  the  im- 
provement In  cases  of  injuries  resulting 
from  permanent  Inqirovements,  as  tq  the 
time  when  rli^t  of  action  ari^,  the  di«> 
tlnction  seems  to  be  that,  ■  where  the  injury 
Is  the  natural  result  of  the  erection  of  tbe 
permanent  Improvement,  or  may  be  regard- 
ed as  obviously  consequential,  the  cause  of 
action  arises  at  the  time  ot  the  construction 


of  the  improvement ;  but  that,  where  the  In- 
Jury  Is  not  such  natural  result,  or  not  obvi- 
ously cuisequentlal,  the  right  of  action  aris- 
es at  the  time  of  the  actual  injury.  The  line 
of  cleavage  seons  to  lie  in  the  certainty  w 
uncertainty  of  tbe  Injurious  result 

As  snstalning  Its  position  that  the  injury 
In  this  case,  if  any,  resulted  .at  the  time  of 
tbe  construction  of  tiie  Improvement,  defend- 
ant in  error  cites  Gulf,  C.  ft  8.  F.  Ry.  Co.  v. 
Moseley,  161  Fed.  72,88aaA.2S6.20L. 
B.  A.  (N.  S.)  88S;  St  U  ft  S.  F.  B.  Co.  V. 
Stephenson,  48  Okl.  676, 144  Pac.  387.  These 
cases  do  not  siq)port  the  theory  of  defendant 
In  error.  The  Stephoistni  Case,  si^ra,  spe- 
dflcally  tuMi 

'■While  the  rale  Is  well  eatabliebed  that  there 
may  be  as  many  BDCceasive  recoveries  as  there 
are  successive  injuries  caused  by  a  permanent 
Mmetur^  when  Its  cmutmetlon  and  continu- 
ance are  not  in  themselves  neeettarilu  inju- 
rious, yet,  where  the  pleadingB  and  evidence, 
as  in  tbe  instant  case,  show  eoncltuively  that 
tbe  permanent  character  of  a  railroad  embank- 
ment, and  Its  continaance  as  originally  con- 
stmcted,  n0oe$»arilj/  produced  the  injury  to  tbe 
freehold  and  caused  tbe  depreciation  in  tbe 
value  thereof  complained  of  at  tbe  time  of  con- 
stmctioQ,  and  that  such  injury  bad  wAoIIy  oo- 
ovrred  when  plaintiff  acquired  the  land.  It  must 
be  held  that  she  took  it  in  its  then  Imown  ctm- 
dition."   (Emphasis  ours.) 

Tb»  case  dealt  with  tmiaoe  waters  and  an 
obvioutli/  vontegitmtial  Injury. 

The  Moe^ey  Case,  supra,  cited  by  defoid- 
ant  In  emnr,  by  the  Circuit  Court  of  Appeals 
of  the  United  States,  specifically  stated  that 
It  pertained  to  obviously  consequential  In- 
jury, and  expressly  announced  the  rule  we 
have  her^above  stated  as  the  pn^ier  rule, 
and  used  this  language,  vis.: 

"It  is  to  be  conceded  that  there  Is  much  con- 
flict in  the  decisione  of  courts  toachiog  the  a^ 
plication  of  the  statute  of  limitations  to  nui- 
sances of  this  character.  This  conflict  has  aris- 
en espedally  in  reference  to  the  erection  of  rail- 
road embankments  across  crceke  and  swales, 
draining  large  areas  of  adjacent  land  without 
sufficient  ditches  or  calverts  to  carry  off  the  wa- 
ters on  occasions  of  freshets,  whereby  the  land 
becomes  flooded  by  overflows,  damaging  annual 
crops,  and  the  like.  In  such  case  there  is  not 
infrequently  preseot  elements  of  uncertainty, 
such  as  tbe  Insufficiency  of  the  openings  in  the 
embankments,  wbidi,  the  presumption  may  be 
indulged,  the  railroad  might  at  any  time  in  tbe 
future  sufficiently  enlarge,  rather  than  submit 
in  the  flrat  action  to  the  recovery  ot  all  tbe 
consequential  damages.  In  the  second  place, 
where  the  damage  is  to  crops,  it  may  depend 
entirely  upon  the  possibility  of  tbe  nonrecur- 
rence  of  the  overrunning  flood  in  any  given  year, 
or  the  contingency  of  no  crop  being  planted 
thereon,  or  being  cultivated  in  a  product  sub- 
ject to  little  damage  from  a  temporary  overflow. 
Such  are  not  tbe  conditions  of  tiie  nuissnce  In 
question." 

Tbe  facts  In  this  case  coincide  with  tiie 
antithetical  supposIti<m  of  facts  expressed  in 
the  above  quotation. 

Tbe  text-writers  sui^ort  tbe  theory  that 
though  the  improvement  be  permanent  if  the 
injurious  result  is  not  the  necessary  conse* 
quence,  the  cause  of  action  arises  only  when 
the  injury  is  done,  and  not  at  tbe  time  of  the 
construction  of  the  Unprorement  Fambam 
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OD  Waters  and  Water  Bights,  p.  2648 ;  Gould 
on  Waters  (3d  Ed.)  8  210.  This  theory  was 
accepted  by  this  court  in  the  StepbeDSon 
Case,  above  quoted,  and  In  the  case  of  A.  T. 
&  S.  F.  Ry.  Co.  T.  Eldridge,  41  Okl.  463,  139 
Pac.  254,  and  by  inference  in  the  various 
overflow  cases  from  this  court  hereinabove 
cited.  Tbe  cases  cited  by  defendant  In  error 
go  o£f  upon  the  theory  of  the  permanence  of 
tbe  Injury,  as  distinguished  from  the  cause 
of  the  injury,  after  the  injury  either  has  ac- 
tiuUy  occurred,  or,  assuming  the  continu- 
ance of  usual  or  ordinary  conditions,  be- 
comes tbe  necessary  or  obvious  result  of  the 
permanent  improvement  Ttiis  case  is  a  fair 
illustration  of  the  predicament  in  which  a 
plaintiff  would  find  himself,  in  a  suit  brought 
immediately  following  the  construction  of  the 
improvements  and  before  the  actual  injury. 
If  the  owner  of  the  land  In  controversy  had 
brought  suit  in  1006,  immediately  after  the 
construction  of  this  bridge  and  embankment, 
what  would  have  been  the  predicate  for  bis 
assertion  of  Uabillty  or  his  measure  of  dam- 
ages? Uls  damages,  though  liable  to  have 
been  Incurred,  had  neither  resulted  nor  were 
certain  to  result.  It  Is  elemental  in  tbe  law 
of  damages  that  negligence,  unaccompanied 
by  injurious  result,  does  not  give  rise  to 
liability.  Where,  assDiniiw  the  conttnoance 
or  recurrence  of  mmal  conditions,  damage  to 
value  Is  certain  to  result,  the  value  ts  imme* 
diately  depreciated  and  an  Injurious  result 
thereby  accomplished ;  but  where  the  dam- 
age simply  may  occur,  the  element  and  de- 
gree of  depredation  are  purely  speculative 
and  Incapable  of  esUmatlon,  and  the  Injury 
ts  not  cfHuplete.  The  pcAnt  of  demarcation 
between  tbe  two  classes  of  cases,  In  the  very 
nature  of  things,  Is  not  clear,  and  may  not 
Itself  be  the  subject-matter  of  an  Invariable 
rule,  but  necessarily  must  be  determined 
from  tbe  circumstances  of  each  case,  by  an 
application  of  the  general  rule  as  to  the 
measure  of  certainty  of  the  result 

We  must  hold  that  when  a  cause  of  an  in- 
Jury  is  abatable,  either  by  an  expenditure  of 
labor  or  money,  it  will  not  be  held  perma- 
nent It  being  clear  that  the  abatement  of  the 
causal  negligent  condition  in  a  'structure, 
rightfully  maintained  except  for  the  negli- 
gence, is  consistent  with  the  rightful  use  and 
maintenance  of  tbe  structure  if  tbe  structure 
is  otherwise  permanent  in  Its  nature;  that 
a  cause  of  action  for  damages,  occasioned  by 
a  structure,  not  permanent  under  the  above 
rule,  arises  at  the  time  of  the  actual  injury, 
successive  actions  being  maintainable  for 
successive  injuries,  the  respective  Injuries 
not  being  total  or  permanent ;  that,  in  cases 
of  Injury  from  permanent  cause,  the  cause  of 
action  arises  at  tbe  time  of  the  actual  in- 
jury, and  not  at  the  time  of  tbe  creation  of 
tbe  cause  where  such  actual  injury  is  not  tbe 
obvious  or  necessary  result,  assuming  the 
continuance  or  recurrence  of  ordinary  con- 


ditifflis;  and  that,  In  cases  of  Injnry  from 
permanent  cause,  where  tbe  Injury  la  the 
obvious  or  necessary  result,  assuming  the 
continuance  or  recurrence  of  ordinary  condi- 
tions, the  cause  ot  action  arises  at  tbe  time 
of  the  creati<Hi  of  tbe  cause,  vis.  the  coo- 
structfon  of  the  improvement 

Under  the  above  holdings,  the  error  In  the 
assessment  of  tbe  damages  of  plaintift  was 
prejudicial  to  bis  substantial  rights ;  and  the 
Judgment  of  the  lower  court  should  be  re- 
versed,  and  the  cause  remanded  for  further 
proceedings  in  accordance  herewitlu 

PER  CURIA&L  Adopted  In  whole. 


(M  Wro.  491) 
PARKER  T.  STATa    (No.  SH.) 
(Supreme  Court  of  Wioming.    Dec  23,  1916;,) 

1.  Cbihinal  Law  <S=»10G4(1)— Appkai/— Pbkb- 
EKTATiON  Below— Motion  fob  New  Tbxal. 

Where,  in  a  homicide  case,  wherein  the 
extreme  penalty  has  been  imposed,  it  appears 
from  the  entire  record  that  fundamental  er- 
rors amounting  to  a  denial, of  justice  have 
been  committed,  and  further  appears  that  the 
court  should  have  granted  more  time  in  the 
exercise  of  the  discretion  glvva  it  by  Comp. 
St  1910,  §  6287.  providing  that  motion  for 
new  trinl  shall  be  Hied  within  ten  davs  nn- 
less  additional  time  be  granted,  the  Supreme 
Court  will  not  strictly  enforce  Supreme  Court 
rule  13  (105  Pac.  xiii),  providing  that  nothing 
which  cnnld  have  been  assiinied  as  gronnd  for 
new  trial  below  will  be  considered  unless  It  was 
properly  presented  by  the  motion  for  new  trial. 

[Ed.  Note.— For  ether  cams,  see  Criminal 
T^w.  Cent.  Dig.  S  2676;   Dec.  Dig.  <S=3l064 

(1)  .! 

2.  CniuiNAt,  I*AW  *=1048— Review— Excep- 
tions Below. 

Where,  in  a  capital  case,  it  clearly  appears 
from  the  record  that  such  error  has  been  com- 
uiitted  as  amounted  to  a  denial  of  substantial 
justice  and  deprived  defendant  of  A  fair  trial, 
the  Judgment  should  be  reversed,  though  proper 
exceptions  were  not  taken  below. 

[E^.  Note.— For  other  cases,  me  Criminal 
Law,  Cent.  Dig.  IS  2656.  2667,  2670;  Dec. 
Dig.  «=>1048.J 

3.  Cbiminal   Law  «=>1043f2V-REVlEW— III- 
BTBrcn ON s— Exceptions  Below. 

Where,  In  a  capital  case,  tbe  Instructiona 
at  a  whole  presented  an  erroneous  view  <A  the 
law  as  applicable  to  the  facts  In  evidence,  a 
f-oDFTal  exception  to  the  Instructions  is  suffl- 
cient. 

[Ed.  Note.— For  odier  cases,  see  GrinUnal 
r^w,  Cent  Dig.  I  2664;  Dec  Dig.  «S9l043 

(2)  .] 

4.  Homicide  'S=>286(,3)— Inbtbdctions— "Pb»» 

MEDITATED  MaLICE." 

In  a  homicide  case,  It  was  error  to  instruct 

that  to  constitute  "premeditated  malice"  no 
particular  time  need  intervene  between  the  for- 
mation of  tbe  intention  and  the  act  but  it  is 
enough  if  the  intent  to  commit  the  act  with  the 
full  appreciation  of  the  result  likely  to  follow 
was  prpscnt  nt  the  time  the  act  was  committed: 
siich  instruction  in  effect  statinc  that  defend- 
ant could  be  found  gniltv  of  mnrder  Id  the  first 
lie^ce  if  the  intent  to  kill  was  present  in  de* 
fondnnt'n  mind  when  tbe  act  was  committed. 

[F/1.  NotP.— For  other  cases,  see  Homldde, 
Cent.  Dig.  58  587-690:  Dec.  Dig.  «=>288(3). 

For  other  dcfinitiona.  tee  Words  and  Phrases- 
First  and  Second  Series,  Premeditated  Malice.) 
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6.  Homicide  <8=>22(21,  23(2)  —  "Murdeb  w 
THE  First  Degbee"— "Mubdeb  in  the  Sec- 
OMD  Deo  bee"— "Premeditation." 
It  is  the  "premeditation,"  that  is,  thinking 
over,  deliberatine  upon,  weighing  in  the  mind 
beforehand  resumng  in  a  deliberate  intention 
to  IdU,  which  constitateB  the  killing  murder  in 
the  first  degree.  Tbe  kllUog.  however  raBlleiona, 
which  la  not  the  tesalt  of  premeditatitm.  it 
second  degree  murder  only. 

[Ed.  Note.— For  other  caiea,  see  Homicide, 
Cent.  Dig.  §3  37,  40;  DecDig.  «S3>22(2).  23(2). 

For  other  definitions,  see  Words  and  Pbraaes. 
First  and  Second  Series,  Premeditation;  Mur^ 
der  in  tbe  First  Degree;  Murder  in  the  Second 
Degree.] 

6.  Homicide  ©=»31I— iNSTBDcrroNB— Pumish- 

UKNT. 

An  instruction  in  a  homicide  case,  which, 
after  telling  the  jury  that  they  could  qualify 
their  verdict  by  adding  the  words  "without  cap- 
ital punishment,"  stated  that,  in  case  of  con- 
viction, it  was  the  duty  of  the  court  to  dx  the 
penalty  in  its  discretion  within  tbe  limits  pre- 
scribed by  statute,  was  erroneous,  in  that  the 
jury  would  naturally  conclude  therefrom  that, 
if  they  did  not  qualify  their  verdict,  the  court 
had  discretion  to  impose  either  the  death  pen- 
alty or  life  imprisonment. 

lEd.  Note.— For  other  caae&  see  Homicide, 
Cent.  Dig.  {|  662.  663;  Dec  Dig.  «=>3U.] 

7.  Homicide  <S=>300(2)~rN8TRocTioNS— Jdb- 

TTFICATION. 

An  instructioa  that  to  justi^  a  homicide  a 
person  must  be  in  the  lawful  pursuit  of  bis 
buamesf  and  without  blame  was  too  broad. 
.[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {  616;  Dee.  Dig.  «s>30(K2).] 

&  HOMICIDS  «=>116(4)— JuSTinCATION— Dan- 
OEB. 

To  justify  a  homicide,  it  is  not  essential 
that  the  danger  be  in  fact  "apparent  and  im- 
minent," but  is  sufficient  tliat  tbe  assault  on 
defendant  be  of  such  a  character  as  to  create 
in  his  mind  a  reasonable  belief  that  the  danger 
is  imminent,  and  that  it  is  necessary  to  take 
the  assailant's  Ufe  to  protect  himself  from  death 
or  great  bodily  harm. 

[Ed.  Note.— For  other  cases,  see  Homidde. 
Cent.  Dig.  I  161;  Dec.  Dig.  «^116(4).] 

0.  Cbiminal  Law  «=>11GG%(12)— RevibWt- 

Remarkb  op  Coubt. 
Where  the  attitude  of  the  court  toward 
connsel  for  d^eodant  in  a  murder  case,  as 
shown  by  statements  and  remarks  of  the  court 
in  the  presence  and  hearing  of  the  junr  during 
the  trial,  is  calculated  to  belittle  and  disparage 
sncb  attorney  and  create  the  impression  that 
there  is  little,  if  anything,  in  the  defense,  ^us 
depriving  defendant  of  a  fair  and  impartial 
trial,  the  judgment  will  be  reversed. 

[Ed.  Note.— For  other  cases.'  see  Criminal 
Low.  Cent  Dig.  S  8125;  Dec.  IMg.  «=»1166^ 
02).] 

Error  to  District  Court,  Lincoln  County; 
David  H.  Craig,  Judge. 

Daniel  Parker  was  convicted  of  fourder 
In  tbe  first  degree,  and  brings  error.  Bo- 
mbed. 

S.  R.  Rose,  of  Kemmerer,  for  plaintiff  in 
error.  D.  A.  Preston,  Atty.  Gen.,  for  the 
State. 

BEARD,  3.  The  plaintiff  in  error,  Daniel 
Parker,  was  convicted  of  the  crime  of  mur- 
der in  the  first  degree,  In  the  district  court  of 
Lincoln  counQr,  and  sentenced  to  suffer  death. 
From  that  judgment  he  brlngiB  the  case  to 


this  court,  assigning  nnmerons  errors  and 
irregularities  occurring  on  the  trial,  whldti 
his  counsel  contends  were  prejudicial  and 
deprived  tbe  defendant  of  a  fair  and  Impar- 
tial trial. 

An  Information  <^rglng  the  defendant 
with  murder  in  the  first  degree  was  filed  in 
I  the  district  conrt  May  8,  1916.   May  4,  1915, 
I  be  was  arraigned,  and,  being  without  coun- 
I  Bel,  and  It  appearing  that  be  was  without 
means  to  employ  counsel,  the  court  appointed 
R.  R.  Rose,  Esq.,  an  attorney  at  law,  to  de- 
'  fend  blm.   The  trial  was  commenced  May 
10th,  and  a  verdict  of  murder  In  the  first  de- 
gree was  rendered  bj  tbe  Jury  May  15th.  A 
motion  for  a  new  trial  was  filed  May  26tli, 
was  denied  the  same  day*  and  judgment  pn>< 
nounced  May  27th. 

ti]  Attorney  G«twal  Insists  ttiat  a 
number  of  alleged  «Tors  dlscnssed  by  coon- 
I  sel  fbr  plalnUfl  In  error  are  not  propwly  be- 
fore the  court  tor  consideration  because  not 
snffidently  specified  in  the  motion  for  a  new 
'i  trial.  In  answer  to  that  contention  counsel 
for  plaintiff  In  error  seeks  to  excuse  ttie  im- 
I  perfections  in  the  motion  on  the  ground  that 
I  he  was  denied  snfllcient  time  1^  tbe  court 
within  which  to  prepare  the  moOon.  It  ap> 
I  pears  that  on  May  24tb,  mnd  wlttiln  the  ten 
days  allowed  by  statute  for  flUng  suds  mo^ 
tlon,  an  application  for  ten  days'  estensloD 
of  time  wtthln  whi^  to  do  so  was  made^  sup- 
ported by  tbe  affldaTit  of  couqb^  In  which 
affidavit  he  states  tbat  tbe  verdict  was  re- 
turned on  Saturday  afternoon,  May  15th,  and 
that  at  10  o'clock  on  the  following  Monday 
(May  17th),  by  app<^tment  ot  the  court  as 
attorney  to  defend  another  pwson  (one  Girej) 
also  charged  with  murder  in  the  first  degree, 
he  was  required  to  enter  upon  the  trial  of 
said  case,  whch  trial  was  not  concluded  until 
Saturday  afternoon.  May  22d;  tbat  during 
said  time  the  official  court  reporter  who  re- 
ported this  case  was  constantly  engaged  in 
court  and  could  not  furnish  counsel  with  the 
evidence  or  remarks  of  the  court,  and  that 
for  those  reasons  he  was  unable  to  prepare  a 
more  complete  and  specific  motion.  The  ap- 
plication was  heard  on  May  26tb,  at  which 
time  the  court  extended  the  time  for  filing  tbe 
motion  until  2  o'clock  p.  m.  the  following  day. 
Those  facts  are  not  disputed,  and  so  far  as 
they  appear  by  the  journal  entries  are  fully 
sustained.  The  statute  (section  6287,  Comp. 
Stat  1910)  provides  that  the  motion,  except 
for  newly  discovered  evidence,  shall  be  filed 
at  tbe  term  and  within  ten  days  after  the 
verdict  was  rendered,  unless  additional  time 
be  granted  by  the  court  upon  good  cause 
shown.  We  think  In  the  idrcumstances  in 
this  case  the  court,  In  the  exercise  of  its  dis- 
cretion and  in  justice  to  defendant,  should 
have  allowed  more  time  than  was  granted 
within  which  to  file  the  motion ;  and  for  that 
reason  the  rule  requiring  the  grounds  for  a 
new  trial  to  be  spedflcally  stated  should  be 
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enforced  with  less  strictness  than  where  such 
conditions  do  not  exist  The  rale  (mie  13, 
Supreme  Court  Rales,  104  Pac.  xUl),  "Noth- 
ing which  could  have  been  properly  assigned 
as  a  ground  for  a  new  trial  in  the  court  be- 
low will  be  considered  in  this  court,  unless  it 
shall  appear  that  the  same  was  properly  pre- 
sented to  the  court  below  by  a  motion  for  a 
new  trial,"  etc..  Is  a  statutory  one,  and  has 
been  and  should  be  enforced  by  this  court, 
rapedally  in  dvil  and  in  criminal  cases  of 
less  magnitude  than  the  one  before  us;  but 
where  a  defendant  Is  put  upon  trial  for  his 
life,  convicted,  and  the  extreme  penalty  im- 
posed, if  it  appears  to  this  court  from  an  ex- 
amination of  the  entire  record  that  such 
fundamental  errors  hare  been  committed 
upon  the  trial  as  to  amount  to  a  denial  of 
Justice,  and  that  the  defendant  has  been  de- 
prived of  his  right  to  a  fair  and  Impartial 
trial,  it  will  not  insbt  upon  a  rigid  enforce- 
ment of  the  rule. 

[2]  The  Attorney  General  also  invokes  the 
application  of  the  statute  defining  exceptions 
and  the  time  and  manner  in  which  they  are 
to  be  taken,  and  calls  attenticm  to  the  fact 
that  a  number  of  matters  assigned  as  error 
were  not  excepted  to  at  the  time,  and  there- 
fore cannot  be  considered.  He  has  cited  in 
bis  brief  quite  a  number  of  cases  decided  by 
this  court  in  which  the  rule  was  sustained 
and  applied.  Many  of  them  are  dvU  cases, 
and  ot  the  criminal  cases  cited  but  one  of 
them  (Cook  v.  Territory,  3  Wyo.  110.  4  Pac 
S87)  was  a  capital  case ;  and  it  does  not  ap- 
pear that  the  instructions  clven  by  the  court 
on  Its  ovrn  motim  in  that  case  and  to  which 
no  exceptions  were  taken  were  claimed  to  be 
fundamentally  erroneous,  ^nie  taking  of  the 
life  of  a  human  being  a>  a  ponlsbment  for 
crime  has  not  In  later  years  met  with  gen- 
eral approval ;  and  appellate  courts  have  In- 
clined to  the  view  that  in  capital  cases  It  Is 
not  only  their  right,  but  their  duty,  to  exam- 
ine the  record  for  the  purpose  of  ascertain- 
ing whether  or  not  the  defendant  has  been 
deprived  of  his  constitntlonal  right  to  a  fair 
and  impartial  trial.  Bat  it  Is  only  In  those 
cases  -witen  it  cleariy  aivears  that  saeh 
fondamental  errors  have  been  conunitted  on 
the  trial  aa  to  deprive  the  defendant  of  his 
substantial  rl^ta,  or  that  the  rnling,  deci- 
sion, or  otber  matters  onuplained  of  clearly 
appear  to  have  bera  prejadidal  to  the  de- 
fendant, that  the  Jndgment  should  be  re- 
versed, and  especially  so  where  exceptions 
have  not  been  timely  taken,  or  the  errors 
have  not  been  fnlly  stated  in  a  motion  for  a 
new  trial  Seng  v.  State.  20  Wyo.  222,  122 
Pac.  631.  However,  If  It  clearly  appears 
from  the  record  that  such -fundamental  and 
prejudicial  error  has  been  committed  as  to 
amount  to  a  denial  of  substantial  Justice,  or 
to  deprive  the  defendant  of  a  fair  trial,  the 
court  should  not  hesitate  to  reverse  the  Judg- 
ment and  grant  a  new  trial,  although  proper 
exceptions  were  not  taken  at  the  time.  14 


R.  0.  L.  806;  Thomley  v.  State,  36  Tex.  Cr. 
R.  118.  84  S.  W.  264,  35  S.  W.  981,  61  Am.  St 
Rep.  836;  Patten  v.  United  States,  42  App. 
Cas.  D.  C.  239;  Hopt  v.  Utah,  110  U.  S.  574,4 
Sup.  Ct  202,  28  I*  Ed.  262;  Wlborg  v.  Unit- 
ed States,  163  U,  S.  .632.  16  Sup.  Ct.  1127. 
1197,  41  Ed.  289;  Anderson  v.  State,  8 
Okl.  Cr.  90,  126  Pac,  840,  Ann.  Cas.  1914C. 
314;  Tickers  v.  United  States,  1  Okl.  Cr.  452, 
98  Pac.  467;  People  v.  Bark,  150  Cal.  783, 
115  Pac.  1101. 

The  defense  In  tbis  case  was  self-defense; 
and,  other  than  the  deceased  and  defendant 
there  were  no  witnesses  to  the  affray.  If  any 
there  was.  nntll  after  the  first  of  the  four 
shots  whidi  were  fired  by  defendant  one  of 
which  caused  the  death  of  deceased.  De- 
fendant testified  that  deceased  assaulted  and 
kno^ed  him  down  before  he  fired  the  shots, 
and  that  he  shot  in  self-defense. 

[3]  The  record  discloses  that  at  the  time 
the  instructions  of  the  court  were  given  to 
the  Jury  the  defendant's  counsel  objected  and 
excited  to  "instructions  numbered  8,  9,  10, 
11,  13,  15,  18,  19,  21,  and  32,"  and  the  giving 
of  those  instructions  were  in  like  manner  as- 
ulgned  as  error  In  the  motion  for  a  new  trial. 
The  Attorney  General,  in  his  brief,  insists 
that  those  instructions  cannot  b9  here  re- 
viewed for  the  reason: 

"That  the  objection  is  to  these  instructlMU 
as  a  whole,  ana  not  individually,  and  that  if 
any  Instruction  In  the  group  Is  correct,  the 
otber  insCructionB  will  not  be  considered." 

He  cites  Dlckersoa  v.  State,  18  Wyo.  440, 
111  Pac.  857. 116  Pac.  448.  In  support  of  the 
contention.  But  that  was  not  a  capital  case, 
and  the  objection  there  was  quite  dUtoKnt 
from  that  in  this  case  where  certain  instruc- 
tions only  and  not  all  were  objected  to;  and, 
aside  from  what  we  have  already  said  as 
to  capital  cases,  the  present  case  comes  with- 
in the  role  announced  In  Palmer  v.  State,  9 
Wyo.  40,  09  Pac.  793,  87  Am.  8t  Bep.  910, 
where  it  was  held  that  where  the  Inrtmc- 
tlons  as  a  whole  present  an  wroneous  view 
of  the  law  as  applicable  to  the  facts  of  die 
case,  a  general  exa^itlon  Is  sufficient  The 
eighth  Instruction  was  one  of  those  excelled 
to,  and  whldi  coonsel  for  the  state  argue 
correctly  states  the  law.  It  Is  as  follows: 

"Malice  means  that  condition  of  mind  which 
prompts  one  to  do  a  wrongful  act  intentionally, 
without  legal  justification  or  excuse.  It  does 
not  mean  mere  spite,  hatred,  or  ill  will,  but 
signifies  that  state  of  disposition  whidi  shows 
a  heart  regardless  of  social  duty  and  fatally 
bent  on  misdilef;  and  premeditated  malice 
means  that  the  act  was  done  with  malice  aod 
premeditation.  Malice,  as  used  here,  may  be 
presumed  frMU  the  intentional  use  of  a  deadly 
weapon  in  a  manner  likely  to  produce  death.** 

[4, 1]  Had  the  conrt  not  erroneously  de- 
fined premeditated  malice  In  the  sixth  in- 
stniction.  this  me  miig^tjiot  have  been  er- 
roneous or  preJndldaL-  But  by  the  sixth  in- 
struction (not  excepted  to  at  the  ttrne^  the 
Jury  was  told: 

"To  constitute  premeditated  malice  no  par- 
ticular time  need  intervene  between  the  forma* 
tiou  of  the  intention  and  the  act ;  It  is  enoogh 
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If  the  intent  to  commit  the  act  with  the  full 
Mppredation  of  the  result  likely  to  follow  wai 
present  at  the  time  the  act  was  oHnmitted." 

Applying  that  deflnltton  of  "premeditated 
■nallce"  to  that  term  as  it  is  used  in  the 
eighth  instruction,  the  Jury  was,  in  effect, 
told  that  the  defendant  could  be  found  guilty 
of  murder  In  the  first  degree  if  the  Jury 
found  from  the  evidence  that  the  intention 
to  kill  was  present  In  the  mind  of  defendant 
at  the  time  the  act  was  committed,  which 
under  our  statute  would  constitute  murder 
in  the  second  degree  only,  and  is  not  punish- 
able with  death.  The  statute  declares  that 
"whoever  purposely  and  with  premeditated 
malice  •  •  *  kills  any  human  being  is 
guilty  of  murder  in  the  first  degree,"  and 
"whoever  purposely  and  malidously,  but 
without  premeditation,  kills  any  human  be- 
ing, is  guilty  of  murder  in  the  second  de- 
gree." It  is  premeditation,  that  is,  thinking 
over,  deliberating  upon,  weighing  in  the 
mind  beforehand,  resulting  in  a  deliberate 
intention  to  kill,  which  constitutes  the  kill- 
ing murder  in  the  first  degree.  The  killing 
however  malicious,  which  is  not  the  result 
of  premeditation,  is  second  degree  murder 
only. 

Under  statutes  like  ours  which  make  pre- 
meditation the  distinction  between  murder 
In  the  first  d^ree  and  murder  in  the  second 
degree,  the  foregoing  instructions  were  clear- 
ly and  fundamentally  erroneous  and  mislead- 
in);,  and  could  not  have  been  otherwise  than 
pr^udidal  to  defendant  The  enor  In  the 
Instruction  was  clearly  stated  in  Boss  v. 
State,  8  Wyo.  351,  at  page  884  et  seq.,  67 
Pac.  824;  and,  while  tt  may  be  said  that  the 
point  was  not  necessary  to  the  decision  in 
that  case,  the  court  said  It  deemed  it  proper 
to  dlscnsfl  the  question  and  announced  its 
conclusion  for  assistance  and  guidance  In 
futoxe  trials,  with  which  omclnsign  we  fully 
agree,  and  do  not  deem  it  necewary  to  here 
repeat  what  was  there  said.  See,  also, 
State  V.  Moody,  18  Wash.  165,  61  Pac  356; 
People  T.  Maughs.  149  OaL  268,  86  Pac  187; 
and  cases  dted  In  Boss  Case. 

[I]  The  Jury  was  instructed  (No.  18): 

"You  are  instructed  that  with  the  punish- 
ment which  would  follow  a  verdict  of  convic- 
tion you  have  nothing  whatever  to  do,  further 
than  this;  The  statute  provides  that,  in  case 
yon  find  the  defendant  guilty  of  murder  in  the 
first  degree,  you  may  qualify  your  verdict  by 
adding  thereto  the  words  'without  capital  pun- 
ishment* In  that  event  the  death  penalty 
could  not  follow,  and  the  only  sentence  which 
the  eoort  would  have  power  to  impose  would 
be  life  imprisonment.  The  tight  to  add  these 
words  to  your  verdict,  and  thus  limit  the  pow- 
er of  the  court  to  a  sentence  of  life  imprison- 
ment, is  an  absolate  right  given  you  by  the 
statate,  and  yonr  right  to  do  so  cannot  he  Ques- 
tioned dther  by  the  court  or  any  one  else. 
Aside  from  this  <mt  limitation,  in  this  court  the 
law  casts  tiie  burden  and  duty  upon  the  court, 
in  case  of  conviction,  to  fir  the  penalty  in  its 
diseretioii  within  the  limits  prescribed  by  the 
statute.   •  • 

^nie  Jury  was  not  otbvwise  Informed  as 
to  the  limits  of  panlshment  imposed  by  the 


statute,  and,  from  the  language  used,  would 
naturally  conclude  that.  If  it  did  not  qnallfy 
its  verdict  as  stated,  tbsa  It  was  within  the 
power  of  the  court  in  its  discretion  to  im- 
pose ^ther  the  death  penalty  or  life  impris- 
onmeot,  whldi  Is  not  the  law ;  but  the  Jury 
may  have  taken  that  view  of  it  as  it  return- 
ed its  verdict  without  adding  the  words 
"with9at  capital  pnnlshment" 

[7, 1]  Again,  in  Instmction  Now  21,  the  Jury 
was  told: 

"In  order  to  Justify  and  excuse  homicide  a 
person  most  he  in  the  lawful  pursuit  of  his 
business  and  without  blame,-  and  the  danger 
menacing  liim  most  have  been  present,  appar> 
ent,  and  imminent;  and  at  the  time  of  the  kill, 
iog  he  must  be  acting  nnder  a  reasonable  belief 
that  he  is  in  imminent  danger  of  death  or  of 
suffering  great  bodily  harm  from  the  deceased, 
and  that  it  is  necessary  A>r  bim  to  kin  the 
deceased  in  order  to  prevent  the  -death  of  or 
great  bodily  barm  to  himself.  The  apparent 
necessity  which  will  excuse  the  taking  of  human 
life  under  the  doctrine  of  self-defense  in  a 
case  of  homicide  involves  two  considerations: 
Firat,  the  defendant  himself  must  have  enter- 
tained an  honest  belief  in  the  existence  of  such 
necessity;  and.  second,  the  circumstances  sar- 
rounding  him  must  have  been  sncfa  as  to  imoresa 
a  reasonable  man.  onder  the  same  state  of  facts, 
with  the  belief  of  his  Imminent  peril,  and  of 
the  existence  of  an  urgent  necessity  to  take  the 
life  of  his  assailant,  as  the  only  apparent  air 
temative  of  saving  his  own  life,  or  else  of  pre- 
venting the  infliction  on  him,  the  defendant,  of 
great  bodily  harm.   •    •    •  •* 

This  Instruction  was  excepted  to  and  as- 
signed as  error  in  the  motion  for  a  new  tri- 
al. The  Instruction  Is  erroneous  in  several 
particulars.  The  statement  that  "to  Justify 
and  excuse  homicide  a  person  must  be  in  the 
lawful  pursuit  of  his  business  and  without 
blame"  Is  too  broad  a  statement;  and  that 
the  danger  must  have  been  "apparent  and 
Imminent"  is  not  tme.  The  assault  must  be 
of  such  character  as  to  create  In  the  mind 
of  the  defendant  a  reasonable  belief  Uiat  the 
danger  is  imminent  and  that  it  Is  necessary 
to  take  the  life  of  his  assailant  In  order  to 
protect  himself  from  death  or  great  bodily 
harm;  but  it  is  not  necessary  that  the  dan- 
ger be  In  teet  Imminent  If  the  circnm- 
stances  axe  sadi  as  to  create  in  th^  mind  of 
a  reasonable  man  an  honest  belief  that  he  Is 
then  in  such  Imminent  danger,  and,  so  be- 
lieving, he  kills  his  assailant,  he  Is  excusa- 
ble. This  Instmction  as  to  the  law  of  self- 
defense  is  quite  lengthy  and  contains  other 
statements  whl^,  if  not  dearly  conflicting 
are  at  least  confusing  and  misleading. 

[9]  A  number  of  statements  and  remarks 
of  the  court  In  the  presence  and  hearing  of 
the  Jury  during  the  trial  are  assigned  as 
error  prejudicial  to  defendant.  We  fihall  not 
refer  to  all  of  them.  The  homicide  occurred 
on  the  evening  of  February  21,  1915,  some 
time  soon  after  7  o'ciock,  cm  a  vacant  lot 
in  the  town  of  Kemmerer.  One  Haddenham 
was  the  first  witness  called  for  the  prosecn- 
tlon,  and  testified  on  direct  examination: 

Uiat  he  was  In  a  room  behind  a  saloon  with 
four  or  five  other  men,  "and  Dan  Parker  [de- 
fendant] come  there  about  7  or  a  litUe  after, 
come  in  the  door.  I  was  lying  on  a  bench  he- 
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bind  the  tabla.  H«  came  ta  Ute  door  and  said, 
'Haddeoham,  come  out  here ;  want  to  see  yon. 
I  got  up;  went  strait  to  him.  Aa  soon  as 
I  got  out,  he  says  to  Mink  Porter  [the  de- 
ceased], 'Yon  have  mietreated  me.'  I  grabbed 
him  by  both  arms,  pushed  him  out  of  the  door, 
and  says.  Ton  don't  want  any  trouble  here, 
Dan.'" 

Witness  teatlfled  tbat  defendant's  attitnde 
toward ,  deceased  was  not  tbreatening.  The 
court  aslced  tbe  vitDess,  "Was  there  any 
trouble  between  defaidant  here  and  Biink 
Porter  while  you  were  there?"  to  vrhUHi  he 
answered.  "No,  sir."  On  tbe  cro«»«xamina- 
tion  the  following  occurred: 

"By  Mr.  Rtwe:  Q.  How  far  into  tbe  room 
did  the  defendant  come?  A.  Just  to  the  edge 
of  tbe  door.  Q.  That  Is,  be  opened  the  door 
and  just  enter^  so  as  to  be  ineide  tbe  room, 
but  really  back  of  tbe  door,  is  that  right?  By 
the  Court:  He  didn't  say  that.  Doirt  repeat 
your  imagination  to  this  court  Mi*  Bose:  We 
except.  By  the  Court:  Tbt  court  Is  right; 
there  is  no  such  evidence.  Take  it  all  down. 
Mr.  Rose  is  afraid  something  will  creep  in." 

A  little  further  on  witness  was  asked: 
"Did  you  notice  position  of  both  of  his  hands 
as  you  were  walking  toward  bim?  A.  Yes, 
sir.  By  the  Court:.  lou  don't  have  to  answer 
those  questions  that  way.  Mr.  Rose,  if  you 
don't  croes-esamine  the  witness  in  liae  of  di- 
rect examination,  the  court  bimBelf.  without 
exertion,  will  not  permit  you  to  go  any  fur- 
ther. Mr.  Rose:  I  want  to  make  myself  plain 
to  the  court  Tbe  direct  examination  has  cov- 
ered everything  that  occurred  in  that  bouse, 
has  it  not?  Now,  if  the  court  please,  I  wish 
to  show  by  this  witness  on  cross-examination 
that  tbe  defendant  when  be  entered  this  house 
DUtber  said  nor  did  anything  indicating  any  in- 
tention to  mistreat  or  attack  tbe  deceased.  By 
tbe  Court:  Now  you  stop  right  here.  Thia 
court  wants  you  to  understand,  with  other  mem- 
bers of  tbe  bar,  that  if  you  have  got  a  case  you 
will  present  it,  but  not  through  supposition,  but 
only  what  Is  founded  on  tbe  evlacace  of  tbe 
direct  examination ;  don't  say  to  tbe  witness. 
You  have  testified  you  have  done  so  and  so. 
Ask  him  what  the  facts  are.  That  is  what  the 
jury  wants." 

Again: 

"By  Mr.  Rose:  Q.  Now,  Mr.  Haddenham. 
the  defendant  entered  the  west  door  of  the 
room.  You  were  lying  on  a  bench  at  the  east 
end  of  tbe  room?  A.  Yes,  sir.  By  the  Court: 
You  hadn't  said  that;  be  said  you  did.  Cross- 
examination  can't  put  the  witness'  testimony 
in  bis  moutb.  I  never  beard  enytblng  about 
bim  lying  on  a  bed  anywhere.  If  they  did,  they 
know  more  than  you  and  I  do.** 

One  Peorod,  a  witness  for  the  prosecntlon, 
te^lQed  that  Just  before  the  shooting  he 
walked  along  tbe  street  behind  defendantt 
saw  him  cross  the  street,  and  beard  a  abot. 
He  was  asked: 

"What  did  you  do  after  you  heard  the  first 
shot?  A.  I  turned  around,  could  see  the  form 
of  Dan  Parker  past  tbe  shop  comer ;  two  more 
shots  fired,  one  right  after  another,  then  a 
pause.  Dan  moved  kind  of  northeast,  thai  an- 
other shot  By  the  Court :  What  did  you  see- 
Dan  Parker  or  his  ghoat?" 

The  defendant  was  a  witness  In  bis  own 
behalf,  and  testified  that  he  had  lived  in 
Kemmerer  two  years,  came  from  Kansas 
City,  that  his  wife  died  December  1,  1914. 
and  that  he  took  her  body  to  Kanaaa  City  for 
burial.   He  was  thai  asked: 


"Did  you  then  return  to  Kunmerer?  A.  Tei^ 
sir;  I  did.  By  the  Court:  Wait  a  minute, 
ask  him  some  le^  question.  Z  want  to  be 
fair  in  this  case.   You  try  it  legally.  Mr.  Rose." 

"Om  foregoing,  we  think,  discloses-  the  at- 
titude at  the  trial  court  toward  the  counsel 
for  defendant,  and  that  It  was  calculated  to 
belittle  and  disparage  tbe  attorney  for  de- 
fendant before  the  Jury,  and  to  conrer  to  the 
Jury  tbe  Impression  that  there  was  little,  if 
anything,  In  the  defense.  A  number  of  other 
matters  are  complained  of  as  pr^udidat,  to 
which  we  do  not  think  It  necessary  to  refer, 
as  they  are  not  likely  to  occur  on  another 
trlaL  Whether  tbe  evidence  was  aufUclent 
to  warrant  the  verdict  returned  by  the  Jury 
we  express  uo  opinion;  but,  whether  In- 
nocent or  guilty,  the  defendant  was  ^titled 
to  a  fair  and  impartial  trial,  which  from  a 
careful  examination  and  consideration  of  tbe 
record  in  tbe  case  we  are  coRvlnced  was  not 
accorded  to  him.  He  was  entitled  to  haftt 
the  dime  with  which  he  stood  charged  cor^ 
rectly  defined;  to  have  the  law  of  self-d^ 
fense  correctly  stated;  to  bare  bis  defense 
presented  without  disparagement;  and  to 
bare  reasonable  time  under  the  drcumstanfr 
es  for  his  attorney  to  prepare  a  motion  for  a 
new  trial  so  as  to  properly  and  fairly  pre- 
sent the  errors  claimed  to  hare  been  com- 
mitted on  the  trlaL  The  case  being  a  capi- 
tal one,  and  as'  the  Judgment,  If  enforced, 
will  deprive  a  human  being  of  his  life,  we 
ha\'e  deemed  It  our  doty  to  look  into  the  reo 
ord  for  the  sole  purpose  of  ascertaining 
whether  or  not  such  fundamental  error  was 
committed  on  the  trial  as  to  deprive  the 
defendant  of  his  constitutional  right  to  a 
fair  trial,  and  In  doing  so  we  have  followed 
the  humane  rule  adopted  by  other  appellate 
courts,  by  considering  some  errors'  which  ap- 
pear to  us  to  be  fundamental,  althoo^  not 
shown  by  tbe  record  to  have  been  excepted 
to  at  the  time. 

Being  convinced  that  the  defendant  did 
not  bove  a  fair  trial,  the  Judgment  of  the 
district  court  will  have  to  be  reversed,  and 
the  cause  remanded  for  a  new  trial;  and  it 
is  so  ordered. 

Reversed. 

POTTER,  a  J.,  concura  SCOTT,  3^  did 
not  sit 

W  Wyo.  607) 
GntB7      STATE.    (No.  876.) 
(Supreme  0>urt  of  Wyoming.   Dec  23,  1918.) 

1.  HOUIOIDB  «=9294(1)— iNffTBUOTZORS— IM- 
SANITY. 

An  instructi<Hi  that  before  defendant  cbarg- 
ed  with  murder,  could  be  excused  on  the  ground 
of  insanity,  the  Jury  must  believe  from  tie  evi- 
dence that  at  the  time  of  the  killing  he  was  with- 
out sufficient  reason  to  know  what  he  was  do- 
ing, was  erroneous,  since  defendant  may  have 
bad  sufficient  reason  to  know  what  he  was  do- 
in^,  and  not  have  had  reason  sufficient  to  detei^ 
mine  whether  his  act  was  right  or  wrong. 

(EM.  Note.— For  other  cases,  see  HomiddSb 
Cent  Dig.  I  605;  Dec.  Dig.  <^2»4a)-] 


4s>Por  ether  eases  see  same  topto  and  KBT-NUHB£R  la  «U  Ker-Numbared  Olgwu  and  lodexM 
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2.  Cbiuimal  Law  ^778(7)-Inbtbuctions- 

INSAMITT— BUBDEN  OF  PBOOF. 

Such  instraction  was  also  erroneous  as 
tending  to  mislead  the  jury  as  to  the  burden 
of  proof;  the  burden  being  on  the  state  to  es- 
Ublish  the  sanity  of  defendant  beyond  a  rea- 
aonable  doubt  where  Us  Insani^  is  an  Issne. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Ogt^^^g^lMS,  1851,  1960.  1067:  Bee. 

8.  Cbiminai.  Law  «=>823(9)— Habmlbss  Eb- 

EOIfr— iNBTBUOnOHa— Im  BANITT. 
In  a  murder  case,  an  instruction  tending 
to  mislead  the  Jary  as  to  the  burden  of  proof 
on  the  qnestitm  of  lasaBitT  was  harmless  where 
another  portion  of  the  charge  directed  an  ac- 
quittal if  the  jury  entertained  a  reasonable 
doubt  as  to  defendant's  aanlty  at  the  time  of  the 
homicide. 

[Ed.  Note.— For  other  cases,  ace  Criminal 
Law.  Cent  Dig.  Sf  1992-1994,  3158;  Dec  Dig. 
«=>823(9).] 

4.  CsiMmAt  Law  *=>1172(2)— Ihsteuctiomb 

In  a  homicide  case,  it  was  not  prejudicial 
to  instruct  that  evidence  had  been  introduced 
tending  to  show  threats  made  b^.  defendant 
against  deceased  prior  to  the  homicide,  and  that 
such  evidence  should  be  tafaen  in  connection  with 
all  other  evidence  and  considered  in  determinli^ 
defendant's  guilt  or  innocence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  S  8155;  Dec.  Dig.  «=»1172 
(2).] 

6.  EovxoiDB  «=3>2S6(8)— iHSTBUonons— *'Fbb- 

UXDITATBO  MAlioa.** 

In  a  homidde  case,  it  was  error  to  Instraet 

that  to  constitute  "premeditated  malice"  no 
particular  time  need  intervene  between  the  for- 
mation of  the  intention  and  the  act,  but  it  is 
aicmgb  U  the  Intent  to  commit  the  act  with  the 
fnU  appredation  of  the  result  likely  to  follow 
was  present  at  the  time  the  act  was  committed. 

[Ed.  Note.~ror  other  cases,  see  Homid^e, 
Cent.  Dig.  S  C91;  Dec.  Dig.  <S=>2S6(3). 

For  other  definitions,  see  Words  and  Phrases, 
Firat  and  Second  Series,  Premeditated  Malice.] 

6b  H0MI0IPB«»311— IHBIBUCIIONB— PUEOBH' 
IIEKT. 

An  instmction  in  a  homldde  case,  which, 
after  telling  the  jury  that  they  could  ooflUfy 
their  verdict  by  adding  the  words .  "without 
capital  punishment,"  stated  that  in  case  of 
conviction  it  was  the  duty  of  the  court  to  fix 
the  penalty  in  its  discretion  within  the  limits 
prescribed  by  statute,  was  erroneous,  In  that 
the  Jury  would  naturally  conclude'  therefrmn 
that,  if  they  did  not  qaallfy  their  verdicL  the 
court  bad  discretion  to  impose  either  the  death 
penalty  or  life  imprisonment 

[Ed.  Note.— For  other  cases,  see  Homicide, 
C«it  Dig.  !i  662,  663;  Dee.  Dig.  ^»S11.I 

Error  to  District  Conrt.  Lincoln  C6li^; 
David  H.  Craig,  Judge. 

Matt  drej  was  convicted  of  murder  in  tbe 
flrat  degree,  and  brings  error.  Reversed. 

R.  B.  Hose,  of  Kemmerer,  for  plaintiff  In 
enor.  D.  A.  Preston,  Atty.  Qea.,  for  the 
Btata 

BBAJCD,  J.  l!he  plaintiff  In  aror.  Matt 
CIreJ,  was  convicted  ct  murder  In  tlie  first 
degree  and  sentenced  to  suffer  death.  From 
Oiat  Judgment  he  brings  error. 

The  case  was  tried  in  the  district  court  of 
Lincoln  county  at  the  same  term,  and  Im- 
mediately following  the  case  of  State  of  Wy- 


oming V.  I>anlel  Parker,  which  case,  enti- 
tled In  this  court  Daniel  Parker  v.  State  of 
Wyoming,  161  Pac.  552,  was  this  day  decided. 
The  same  attorney  was  appointed  by  the 
court  to  defend  In  this  case  as  In  the  Parker 
Case.  The  grounds  for  a  new  trial  as  con- 
tained in  the  motion  therefor  are  that  the 
verdict  was  not  sustained  by  sufflcient  evi- 
dence and  is  contrary  to  law,  and  that  the 
court  erred  in  giving  instruction  No.  17  and 
instruction  No.  21.  Each  of  those  instruc- 
tions was  excepted  to  at  the  time,  and  all  of 
the  Instructions  are  contained  In  the  bill  of 
exceptions ;  but  Nos.  17  and  21  are  not  men- 
tioned or  discussed  in  the  brief  of  counsel  for 
plaintiff  In  error,  and  under  the  rule,  If 
strictly  enforced,  the  objections  thereto 
would  be  deemed  waived.  But,  as  this  Is  a 
capital  case,  and  the  entire  record  being  be- 
fore us,  we  have  examined  the  same  for  the 
purpose  of  ascertaining  whether  or  not  It 
discloses  such  fundamental  error  as  dq;>riT- 
ed  the  defiendant  of  a  fair  trlaL 

[1-3]  The  defense  was  Insanity;  and  In- 
struction Na  17  Is  as  fcHlows: 

"The  court  instructs  the  Jury  that  the  law 
presumes  every  man  sane  until  the  contrary  is 

shown  by  the  evidence,  and  before  the  defend- 
ant can  be  excoscd  on  the  ground  of  insanity 
the  jury  must  believe  from  the  evidence  that 
tiie  defendant  at  the  tjne  of  the  Icilling  was 
without  suffldent  reason  to  know  wliat  he  was 
doing,  or  that  as  a  result  of  mental  unsound- 
ness, he  bad  not  then  sufficient  will  power  to 
govern  his  action  by  reason  of  some  insane  Im- 
pulse which  he  could  not  resist  or  oontrol." 

The  Bfcatement  that  before  the  defendant 
can  be  excused  on  the  ground  of  insanity 
the  Jury  must  believe  from  the  evidence  that 
the  defendant  at  the  time  of  the  killing  was 
without  snffident  reason  to  know  what  he 
was  doing  is  not  a  correct  statement  of  the 
rule  of  law  in  such  cases.  The  defendant 
may  have  had  snffldent  reason  to  have 
known  what  be  was  doing,  and  yet  may  not 
have  had  sufflcient  reason  to  determine  the 
quality  of  his  act  as  to  whether  It  was  right 
or  wrong,  nie  Instruction  la  also  objection- 
able as  tending  to  mislead  the  Jury  as  to  the 
burden  of  proof ;  the  rule  In  this  state  being 
that,  when  the  qnestlcm  of  insanity  Is  in 
issue,  and  there  Is  evidence  tending  to  prove 
Insanity,  the  burden  rests  with  the  state  to 
establish  the  sanity  of  the  defendant  beyond 
reastmable  doubt  State  v.  PreKaler,  16  Wyo. 
214.  92  Pac.  806,  16  Ann.  Gas.  03.  The  In- 
struction does  not,  however,  state  that  it 
devolved  npon  the  defaidant  to  prove  his  In- 
sanli^,  and  the  Jury  in  another  portion  of 
the  charge  having  been  correctly  informed 
that,  if  it  entertained  a  reasonable  doubt  as 
to  defendant's  sanity  at  the  time,  it  should 
acquit  him,  we  do  not  think  that  such  prej- 
udice is  made  to  antear  on  that  account  as 
to  warrant  a  reversal  of  the  Judgment. 
Flanders  v.  State,  156  Pac.  39. 

[4]  We  find  nothing  prejudldal  in  the 
twenty-flrst  Instruction.  By  It  the  jury  was 
told  that  evidoioe  bad  been  introdnced  tend* 


»Fer  «OM  eases  we  same  topio  and  KBT-KUKBEB  In  aU  Ker-Nnmbersd  JHcMta  and  IndexM 


Digitized  by 


Google 


558 


161  PACTPIO 


REPORTER 


(Wyo. 


log  to  show  threats  made  by  defendant 
against  the  deceased  prior  to  the  homldde, 
and  that  such  evidence  should  be  taken  in 
connection  with  all  the  other  evidence  and 
considered  by  the  Jury  In  determining  the 
guilt  or  Innocence  of  tiie  defendant. 

[6. 9}  The  more  serious  and  Important 
questions  arise  on  two  other  Instmctlons 
given  to  the  Jury,  and  which  are  literal 
copies  of  two  Instructions  considered  In 
Parker  v.  State,  supra.  In  the  first  of  which 
Instructions  the  court,  in  defining  premedi- 
tated malice,  which  under  the  statute  must 
be  alleged  and  proved  in  order  to  constitute 
murder  in  the  first  degree,  told  the  jury  that: 

"To  constitute  premeditated '  malice  no  par- 
ticular time  need  totervene  between  the  forma- 
tion of  the  intent  and  ttie  act;  it  is  enough  if 
the  intent  to  commit  the  act  with  the  full  ap- 
preciation of  the  result  likely  to  follow  was 
present  at  the  time  the  act  was  committed." 

In  the  other  Instruction  referred  to  above 
the  jury  was  told: 

"That  with  the  punishment  which  would  fol- 
low a  verdict  of  conviction  you  have  nothing 
to  do,  further  than  this:  The.  statute  provides 
that  in  case  you  find  the  defendant  guilty  of 
murder  in  the  first  degree,  you  may  qualify 
your  verdict  by  adding  thereto  the  words  *wiu* 
out  capital  ponisbment.'  In  that  event  the 
death  penalty  could  not  follow,  and  the  only 
sentence  which  the  court  would  have  power  to 
impose  would  be  life  imprisonment.  The  right 
to  add  these  words  to  your  verdict,  and  thus 
limit  the  power  of  the  court  to  a  sentence  of 
life  imprisonment,  Is  an  absolute  ri^ht  given 
you  by  statute,  and  your  right  to  do  so  can- 
not be  questioned,  either  by  the  court  or  any 
one  else.  Aside  from  this  one  limitation,  in 
this  court  the  law  casts  the  burden  and  duty 
upon  the  court,  In  case  of  conviction,  to  fix  the 
penalty  in  its  discretion  within  the  Umits  pre- 
scribed by  the  statnte.    •    •  •** 

Both  of  these  InstmcttonB  were  oxi^dered 
In  the  Parker  Case,  supra,  and  held  to  be 
fundamentally  erroneous,  and  prejudicial  to 
defendant;  and  the  reasons  for  so  holding 
are  there  stated  and  the  antboritlea  cited, 
and  need  not  be  here  repeated. 

Following  the  decision  In  the  Parker  Case 
with  rei^ect  to  those  two  Instructions,  and 
for  the  error  In  Instruction  No.  17,  the  Judg- 
ment of  the  district  court  Is  reversed,  and 
the  cause  remanded  for  a  new  tilal. 

Rerarsed. 

POTTBB,  a  concurs.  Scott,  did 
not  sit 
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(Supreme  Court  of  Wyoming.    Dec  23,  1916.) 

CioiaNAL  Law  «»1066(1>— Appbaxt-Objeo- 
TioN  Below. 
Where,  in  a  capital  case,  the  evidence  Is 
conflicting  on  whether  defendant  left  the  room 
after  the  bezinning  of  the  quarrel  and  then 
returned  and  renewed  the  quarrel,  and  the 
court  erroneously  Instructs  aat  an  Intent  to 
kill  at  the  Instant  the  shot  was  fired  was  sufii- 
cient  to  constitute  premeditated  malice,  and 
thereby  render  the  act  murder  in  the  first  de* 
gree,  the  Judgment  should  be  reversed,  though 


defendant's  counsel  neglected  to  object  and  save 
an  exception  to  the  instruction. 

[Ed.  Note.^For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  2668,  2670;  Dec  Dig. 
1056(1).] 

Emv  to  IMstrict  Court,  Uncoln  Gotuty; 
David  H.  Onlff,  Judge. 

T.  Obama  was  convicted  of  murder  in  th» 
first  d^iree,  and  brings  errm.  Reversed. 

HcMlcken  ft  BIydenburgh,  of  Rawlins,  for 
plaintiff  in  error.  D.  A.  Preston,  Atty.  Gen., 
and  Wilfred  O'Leary,  D^nty  Attj.  Gen., 
for  the  State. 

Pd^TER,  OL  J.  The  plaintiff  to  error  was 
charged  with  the  crime  of  murder  in  the  first 
degree,  and  cmvlcted  of  tbat  crime  by  an 
unqnallfled  verdict,  and  sentenced  to  suffer 
deattL  Tbe  case  Is  bere  on  error,  and  Is 
to  Bomewbat  tbe  same  conditlcxi  as  the  Par- 
ker and  ClreJ  Cases,  161  Pac.  652,  656,  this 
day  decided.  It  was  tried  at  tbe  same  term  of 
court,  and  tbe  same  instructions  were  glv«> 
as  to  tboM  cases  defining  premeditated  mal- 
ice and  explaining  the  right  of  the  Jury  to, 
qualify  Its  verdict,  if  murder' to  the  first 
degree,  by  adding  thereto  **witbout  capital 
punishment.'*  No  exception  was  taken  to 
either  Instructloai,  or  to  any  other,  and  they 
were  not  mentioned  to  any  way  to  the  motion 
for  new  trlaL  Tbe  platotlfl  to  error,  herein- 
after refrared  to  as  tbe  defendant,  is  r^ 
resented  bere  by  different  counsel  than  at 
tbe  trial  to  tbe  district  court,  and  they  did 
not  ebme  toto  the  case  untU  after  tbe  mo- 
tion for  new  trial  bad  been  filed  and  over^ 
ruled. 

It  appears  that  the  defuidant  was  arraign- 
ed on  May  4, 1915,  and,  having  toformed  the 
court  that  he  was  without  and  unable  to 
secure  counsel,  the  court  ^i>olnted  counsel 
to  defend  bim.  And  thereupon  he  entered  * 
plea  of.  not  guU^;  the  Journal  entry  re- 
citing tbat  be  waived  his  right  to  the  stat 
utory  time  tn  whldi  to  plead.  And  the  case 
was  set  down  to  be  tried  at  10  o'clock  on  the 
foUowtog'  morning.  It  appears  that  the 
trial  was  commenced  on  the  morning  of  May 
6th,  and  was  concluded  on  that  day  by  the 
rendition  of  the  verdict  finding  the  defend- 
ant guilty  of  murder  in  the  first  degree.  No- 
objectltms  appear  to  have  been  made  or  ex- 
ceptions taken  during  tbe  triaL 

Because  of  the  failure  of  counsel  appoint- 
ed by  the  court  to  apply  for  time  to  whl<di  to 
prepare  for  trial  and  Interpose  objectiona 
and  preserve  exceptions  so  as  to  entiUe  the 
defendant  to  be  heard  to  this  court  upon  al- 
leged manifest  errors  under  the  ordinary 
rules  of  appellate  procedure,  It  is  contended 
tbat  the  defendant  did  not  have  a  fair  trial, 
and  tbat  the  errors  are  so  serious  and  prej- 
udicial as  to  Justly  a  reversal  of  the  Judg- 
ment in  the  absence  of  exceptions.  And  It 
Is  argued  that  the  record  clearly  shows  such 
tocompetence  or  gross  neglect  of  counsel 
prejudicial  to  defendaiU  as  to  fumlsb  suf- 
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fldent  ground  for  a  new  trial.  Wbetber  the 
mere  neglect  or  Incompetence  of  assigned 
TOunsel,  appearing  to  bave  prejudiced  de- 
fendant's rights,  would  Justify  a  reversal, 
need  not  be  determined.  But  the  fact  tliat 
<lefeadant*B  counsel  was  appointed  by  the 
court,  and  that  the  trial  was  allowed,  with- 
out objection,  to  proceed  without  reasonable 
time  for  preparation,  if  such  be  the  case, 
might  be  proper  to  be  considered  in  connec- 
tioQ  with  a  showing  by  the  record  that  no 
objection  was  made  or  exception  taken  to 
«rroneous  and  clearly  prejudicial  Instructions 
defining  the  crime  of  which  this  defendant 
was  convicted,  or  relating  to  the  right  of 
the  jury  to  qualify  their  verdict  by  adding 
"without  capital  punishment,"  In  determin- 
ing whether  the  failure  to  so  object  or  ex- 
-cept  has  deprived  the  defendant  of  the  right 
to  have  the  errors  considered  in  this  court 
or  make  such  consideration  improper. 

As  explained  in  the  Parker  Case,  the  in- 
struction defining  premeditated  malice,  the 
element  distinguishing  murder  in  the  first 
degree  from  second  degree  murder,  was  radi- 
cally and  fundamentally  erroneous.  And  in 
this  case,  as  In  that,  it  was  clearly  prej- 
udicial; for,  while  the  defense  was  self-de- 
f«ise,  the  Jury,  if  disbelieving  that  the  act 
was  committed  in  self-defense,  might  have 
found  upon  the  evidence.  If  properly  instruct, 
ed,  that  there  was  not  such  premeditation  as 
to  constitute  murder  In  the  first  degree.  The 
deceased,  Sadagl  Muraglshi,  was  shot  by  the 
defendant  with  a  pistol  or  revolver,  and  ex- 
pired within  a  few  minutes  after  the  shoot- 
ing. There  were  only  two  eyewitnesses  to 
the  homldde  besides  the  defendant,  and  they 
testified  on  the  trial  as  well  as  the  defend- 
ant: the  testimony  of  the  three  l>elng  taken 
through  an  interpreter.  The  defendant  tes- 
tified in  his  own  behalf  and  the  others  as 
witnesses  for  the  state.  From  the  testimony 
of  the  two  who  testified  for  the  state  it  ap- 
pears that  the  shooting  occurred  during  a 
scuffle  or  fight  following  or  as-  a  continua- 
tion of  a  quarrel  between  the  deceased  and 
the  defendant,  and.  as  one  of  said  witnesses 
states,  when  each  of  them  bad  his  arm 
around  the  other,  ^ey  all  agree  that  the 
deceased  bad  been  c3ildlng  the  defendant  for 
drinking  and  playing  pool  Instead  of  attend- 
ing to  his  work,  as  be  should,  or  making 
preparation  for  his  work  on  the  following 
day,  and  applied  an  epithet  to  the  defendant 
the  meaning  of  whldh  we  do  not  understand, 
nor  is  it  explained  In  the  evidence,  except 
that  the  defendant  referred  to  It  as  a  bad 
nicfesiame,  and  he  did  not  want  it,  because 
be  had  just  come  to  the  camp  (a  coal-mlnlng 
camp  in  which  the  homicide  occurred).  The 
two  witnesses  aforesaid  for  the  state  testi- 
fied dat  after  the  beginning  of  the  quarrel 
the  defendant  went  out  of  the  room  and  re- 
turned In  four  or  five  minutes,  when  the 
quarrel  was  again  started  by  his  referring 
to  wlkat  the  deceased  bad  eaid,  and  that 


after  a  few  words  they  commenced  to  fight 
The  defendant  testified  that  the  deceased 
came  toward  him  with  a  knife,  and  that  he 
shot  to  defend  himself.  But  the  other  wit- 
nesses testified  that  they  did  not  see  him 
have  any  knife,  and  that  no  knife  was  found 
about  him  after  he  was  tbot  The  defend- 
ant also  testified  that  be  did  not  leave  the 
room,  but.  In  effect,  that  the  quarrel  was  con- 
tinuous, and  that  he  had  the  revolver  on 
bis  person  in  a  podcet  all  the  Ume. 

If  the  defendant  left  the  room  after  the 
beginning  of  the  quarrel,  and  then  returned 
and  renewed  the  quarrel,  that  fact  might 
tend  to  show  premeditated  malice.  But  It 
is  impossible  to  aswrtaln  whether  the  Jury 
believed  that  the  defendant  left  the  room 
and  returned,  or  based  the  verdict  upon  the 
theory  of  the  erroneous  Instruction  that  an 
Intent  to  kill  at  the  Instant  the  shot  was 
fired  would  be  sufficient  to  constitute  pre- 
meditated malice  and  thereby  render  the  act 
murder  in  the  first  degree,  or  upon  what 
theory  or  belief  as  to  the  facts  the  verdict 
was  based.  TIils  being  a  capital  case,  we 
think,  for  the  reasons  stated  in  the  Parker 
Case  with  reference  to  the  Instructions  afore* 
said,  the  rule  as  to  objectlCHis  and  exc^ 
tions  should  not  be  strictly  enforced.  That 
rule  of  practice  is  a  salutary  one  in  most 
cases,  and  should  not  be  departed  from  even 
in  criminal  cases,  except,  in  a  case  like  this, 
where  deemed  necessary  to  the  security  of 
the  defendant's  right  to  a  fair  trial  or  the 
just  administration  of  the  law.  The  reasons 
for  the  rule  are  not  of  such  paramount  Im- 
portance as  to  outweigh  all  considerations 
of  Justice  where  manifestly  prejudicial  er- 
rors Involving  the  life  of  the  accused  have 
occurred,  and  may  have  caused  a  verdict 
requiring  the  extreme  penalty  of  the  law  to 
be  Imposed.  State  v.  Wright,  104  La.  44,  28 
South.  900;  Schlencker  v.  State,  9  Neb.  300, 
2  K.  W.  710.  In  th4  Nebraska  case  cited  it 
was  held  that  the  absence  of  an  exception  in 
a  capital  case  does  not  necessarily  deprive 
the  prisoner  of  his  right  to  a  new  trial  for 
errors  prejudicial  to  him;  and  the  error 
considered  was  in  defining  premeditated  mal- 
ice, as  In  this  case.  The  court  said  that  the 
instruction  complete  Ignored  premeditation 
as  an  independent  element  of  murder  in  the 
first  degree,  and  left  the  jury  to  understand 
that  a  deliberate  intention  unlawfully  to 
kill  waa  alone  sufficient  evidence  of  premedi- 
tated malice,  and  would  warrant  a  conviction 
for  the  highest  degree  of  homicide. 

In  at  least  one  state  there  Is  a  statutory  rec- 
ognition of  the  impropriety  of  requiring  an 
exception  to  authorize  In  a  capital  case  the 
consldefatlon  of  prejudicial  errors  to  see  if 
Justice  requires  the  ordering  of  a  new  trial. 
People  V.  Lyons;  UO  N.  T.  618,  17  M.  XL 
891;  People  t.  PiOllatCT,  188  N.  Y.  601,  83 
N.  B.  741. 

We  think  It  not  only  proper,  but  our  duty, 
to  order  a  reversal  of  the  jndgniKkt,  and 
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that  tlie  eatue  be  remanaed  for  a  new  trial; 
and  it  will  be  BO  ordered. 

Reversed. 

BEARD.  J,  coDcors.  SCOTT,  J.,  did  not 
alt 


(82  Or.  466) 

CITY  OP  PORTLAND  ▼.  SGHMID  «t  A* 
(Sopreme  Oonrt  of  Or^con.  De&  19, 1016.) 

1.  EJminint  Domain  '©=3254— Appeal  and  Rk- 
viKW — Waives  op  ^ffeax^ 

A  manicipalityi  in  condemDation  proceedingB 
to  secure  property  for  sidewalk  purposes,  waives 
its  appeal  from  judgment  fixing  dsmages  by 
taking  and  osing  the  property  pending  tne  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  S  6^;  Dec.  Dig.  «=»254.] 

2.  EuiNBNT  DouAiN  4=>254  —  Afpkal  and 
Bevibw— WAiV£a  or  Appeal. 

An  appeal  by  a  muDldpality  from  Jadgment 
!n  condemnation  proceedings  fixing  damages  for 
sidewalk  property  will  be  held  waived  where 
the  city  constructed  the  sidewalk  pending  ap- 
peal, notwithstaading  that  thereafter,  on  ad- 
vice of  the  city  attorney,  sidewalk  was  removed 
by  city. 

[Ed.  Note.~For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  S  d6S;  Dec  Dig.  «s»254.] 

Department  1.  Appeal  from  drcait  Coart, 
Mnltnomab  Connt^;  a  U.  Gantaibein, 
Judge. 

Condemnation  proceedings  by  the  Clt7  of 
Portland  againat  Cbarles  Schmld  and  otbers. 
From  a  Judgment]  for  defendants,  plaintiff 
appeals.  On  motion  to  dismiss  appeal.  Mo- 
tion granted,  and  appeal  dismissed. 

Harrison  Allen  and  J.  R.  Latonrette,  both 
of  Portland  (Griffith.  Lelter  ft  Allen,  La- 
tonrette ft  Latourette,  and  Ralph  R.  Donl- 
way,  all  of  Portland,  on  the  brief),  for  the 
motion.  L.  E.  Latonrette,  of  Portland  (W.  P. 
La  Roche,  City  Atty.,  of  Portland,  on  the 
brief),  opposed. 

BENSON,  J.  [1]  This  was  a  proceeding  by 
the  city  of  Portland  to  condemn  a  portion  of 
lot  1  In  block  815  for  the  purpose  of  widening 
Washington  street.  Upon  a  trial  the  Jury 
r^med  a  verdict  in  favor  of  the  defendants 
fixing  the  amount  of  damages  to  be  recovered 
in  excess  of  benefits  to  be  derived  from  the 
improvement  A  Judgment  was  sabseqnently 
entered  thereon,  from  which  the  plaintiff 
perfected  Its  ai^teaL  Thereaften  the  dty 
authorities  took  possession  ot  the  premises, 
erected  a  sidewalk  thereon,  and  opened  the 
same  to  the  public  for  its  use.  About  a  month 
later,  at  the  request  of  the  dty  attorney,  the 
sidewalk  was  again  set  bade  totbeolA  line, 
and  the  defendants  now  move  to  dismiss  the 
appeal  upon  the  ground  that  the  jAalntUC  has 
forfdted  its  right  of  appeal  by  accepting  the 
fruits  of  the  Judgment  and  entering  upon  and 
occupying  the  premises  sought  to  be  condemn- 
ed. Plaintiff,  wbXle  admitting  that  the  pave- 
m«it  was  laid  up  to  the  newly  established 
line  and  that  the  ddewalk  was  constructed 


upcn  the  premises  and  used  hy  Qie  public, 
insists  that  these  acts  were  inadvertently 
performed  by  the  dtfu  agents  and  empltv^s 
without  authority,  and  ttiat  therefore  the 
city  on^t  not  to  be  held  to  have  waived  Its 
right  of  ai^aL  We  do  not  deem  It  necessary 
to  enter  Into  any  discussion  of  the  evidence 
as  to  this  question,  and  it  Is  enou^  to  say 
that.  In  our  Judgment,  the  evidence  satis- 
foctorlly  discloses  that  the  city  authorized 
the  occupation  and  use  of  the  land,  and  that 
its  inadvertence  consisted  In  a  failure  to 
hold  a  timelyjr  ctauroltatlon  with  Its  legal 
advisers. 

[2]  There  remains  then  a  consideration  of 
the  question  as  to  whether  or  not  the  taking 
and  occupation  oC  the  land  constitutee  a 
waiver  of  the  appeaL  It  may  be  said  at  the 
outset  that  it  is  so  well  established  as  to  be 
regarded  as  elementary  law  that  a  litigant 
cannot  accept  the  benefits  of  an  adjudication 
and  afterward  appeal  therefrom.  Practically 
every  state  in  the  Union  has  so  held,  and  the 
doctrine  Is  sustained  in  this  state  In  Moore 
V.  Floyd,  4  Or.  260;  Portland  Cons.  Co.  t. 
O'Neil,  24  Or.  64,  32  Pac.  764;  Bush  v.  Mitch- 
ell, 28  Or.  82,  41  Pac.  155;  Moores  v.  Moores. 
36  Or.  261,  69  Pac.  327 ;  Roots  v.  Boring  Junc- 
tion Lumber  Co.,  60  Or.  298,  02  Pac.  811,  94 
Pac.  1S2 :  Oregon  Elec.  Ry.  v.  Terwllllger  I* 
Co.,  61  Or.  107,  93  Pac.  334.  930;  Kellogg  v. 
Smith,  70  Or.  449,  142  Pac.  330.  It  is  true 
that  the  money  parti  of  the  Judgment  has 
not  been  paid,  but  the  defendants  are  the 
ODly  ones  who  might  complain  of  this.  If  It 
bad  been  paid,  the  authorities  are  abundant 
to  the  effect  that  such  payment  would  con- 
stitute a  waiver  of  the  appeal,  but  it  must 
not  be  overlooked  that  the  one  signal  benefit 
sought  by  the  plaintiff  In  this  litigation  was 
the  right  to  occupy  the  land  In  controversy, 
which  It  did,  and  the  fact  that  it  subsequently 
regretted  the  action  and  removed  the  side- 
walk could  not  restore  its  lost  right.  Port- 
land Cons.  Co.  V.  O'Neil,  supra. 

It  follows  that  the  aiveal  must  be  dla> 
missed. 

UOORE,  0.  J.,  and  UcBBIDB  and  BUB- 

NETT,  33.,  concur. 


(8S  Or.  302) 
MALAGAMBA  v.  McLEAN  et  aL 
(Supreme  Court  of  Oregon.   Dee.  19,  1916^) 

Injunction  «=s>163^)—THUPoaABT  Izrjuivo- 

TiON — Motion. 
In  a  suit  to  enjoin  tiie  sale  of  real  estate' 
and  apply  the  equitable  interest  which  plaintifrs 
judgment  debtor  has  In  the  property,  owned  by 
his  wife,  in  which  a  temporary  injunction  was 
granted  on  appeal,  where  a  dissolution  of  the 
restraining  order  would  enable  tiie  owner  to 
dispose  of  the  lot,  and  to  determine  on  the  re- 
straining order  whether  the  complaint  states  a 
cause  of  suit  would  be  to  decide  the  main  ques- 
tion involved,  a  motion  to  dissolve  the  injnnc* 
tion  on  that  ground  will  b©  denied. 

[Ed.  Note.— For  other  cases,  see  Injunction. 
Cent.  Dig.  S  858;  Dec  Dig.  «fc3l68(2).] 
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Department  2.  Appeal  ft-om  Circuit  Court, 
Clatsop  County;  J.  A  Eakln,  Judge. 

Suit  for  iDjunction  by  D.  Malagamba 
against  Irena  C.  McLean  and  others.  From 
a  judgment  dismissing  the  suit,  plaintiff  ap- 
peals. On  motion  to  dissolre  a  temporary 
injunction  issued  by  the  Snpreme  Court 
Motion  denied. 

F.  C.  Hesse,  of  Astoria  (Norblad  &  Hesse, 
of  Astoria,  on  the  hrlet),  for  appellant  A. 
C.  Fulton,  of  Astoria  (G.  C.  Fulton,  of  As- 
toria, on  the  brief),  for  respondents. 

HARRIS,  J.  Irena  O.  McLean  and  Arch 
McLean  are  husband  and  wife.  Arch  Mc- 
Lean and  D.  Malagamba  were  partners  doing 
business  under  the  firm  name  of  Arch  Mc- 
Lean &  Co.  Irena  C.  McLean  obtained  a 
judgment  aaftlnst  the  partners  for  $2.TO5.91, 
together  with  interest  and  costs.  Malagam- 
ba commenced  a  snit  which  terminated  in 
a  decree  dissolving  the  partnerstilp  and  a 
judgment  against  Arch  McLean  for  $1,850.- 
80,  together  with  other  sums.  The  Judgment 
obtained  by  Irena  C  McLean  was  prior  to 
the  one  secured  by  Malagamba.  The  part- 
nership being  without  assets,  Irena  C.  Mc- 
Lean caused  the  issuance  of  an  execution 
and  a  levy  on  the  individual  property  of 
Malagamba.  Arch  McLean  Is  insolvent,  and 
consequently  Malagamba  Is  unable  to  en- 
force the  satisfaction  of  bis  Judgment  by  ez> 
ecutlon,  levy,  and  sale.  Irena  C  McLean 
owns  lot  6  In  block  46,  McClnre's  addition  to 
Astoria.  A  building  was  constructed  upon 
that  lot  Claiming  that  the  building  had 
been  erected  by  Arch  McLean  and  paid  for 
by  Urn,  and  that  therefore  he  bad  an  equita- 
ble interest  In  the  property,  Malagamba  com- 
menced this  suit  against  the  McLeans  and 
the  sheriff  to  stay  the  progress  of  the  ez- 
ecntion  Issued  on  the  Irena  G.  McLean  Judg- 
ment and  to  compel  ber  to  apply  on  her 
judgment  the  value  of  the  alleged  equitable 
Interest  ascribed  to  Arch  McLean. 

The  defendants  demurred  to  the  complaint 
filed  by  Malagamba,  and  the  circuit  court 
ruled  that  the  pleading  did  not  contain  facts 
sufficient  to  constitute  a  cause  of  suit;  and, 
the  plaintiff  refusing  to  plead  further,  the 
court  dismissed  the  »ult  Malagamba  appeal- 
ed, and  upon  his  application  we  issued  an  or- 
der which,  pending  the  appeal,  and  until  a 
final  hearing,  stays  the  execution  on  the 
Irena  C.  McLean  Judgment  and  enj<^tt8  the 
sale  of  lot  6.  The  defendants  contend  that 
the  complaint  does  not  state  facts  sufficient 
to  cwstltnte  a  cause  of  suit,  and  they  there- 
fore moved  for  a  dissolution  of  the  restrain- 
ing order.  The  very  purpose  of  this  suit  is 
to  apply  whatever  equitable  interest  Arcb 
McLean  may  have  in  lot  S  on  the  Judgment 
held  by  Irena  C.  Mdiean,  and  it  Is  apparent 
that  a  dissolution  of  the  restraining  order 
would  raable  the  McLeans  to  dispose  of  lot 
S  before  the  cause  can  be  heard  on  the  mer- 


its. To  determine,  on  this  motion  to  dis- 
solve the  restraining  order,  whether  the  com- 
plaint states  a  cause  of  suit,  would  be  to 
decide  the  main  question  involved  in  the  con- 
troversy. For  aught  that  appears  In  the  rec- 
ord, the  appeal  Is  presented  In  good  faith, 
and  under  all  the  circumstances  we  prefer  to 
continue  the  status  quo  until  the  final  hear- 
ing, and  at  that  time  determine  the  merits 
of  the  litigation. 

The  motion  to  dissolve  the  Injunction  Is  de> 
nied. 

MOORE,  C.  J.,  and  BURNETT  and  BEAN, 
JJ.,  concur. 


(83  Or.  289) 

STANFIELD  v.  MAHON. 
<Supi%ni8  Court  of  Oregon.    Dec.  19,  1910^ 

Appeal  ano  Erbob  'g=»345(l),  356— Timk  or 

Takino— Dismissal— Staiu'ie. 
L'nder  L,  O.  L.  S  201,  providing  that  upon 
a  jur;  trial,  jndgment  in  conformity  with  the 
verdict  shall  be  entered  by  the  clerk  on  the  day 
tbe  verdict  is  rendered,  section  548,  as  amend- 
ed by  Laws  1911.  c.  143.  providing  that  a  mo- 
tion for  a  new  trial  sbail  not  stay  the  six 
months'  time  formerly  limited  in  which  to  take 
an  appeal  until  the  motion  was  determined,  and 
that  the  appeal  to  be  effectual  must  be  taken 
within  six  months  from  the  entry  of  Judgment 
and  section  550,  as  amended  by  Laws  1913,  c. 
819,  S  1,  subd.  5,  requiring  an  appeal  to  the 
Supreme  Court  to  be  taken  within  60  days  from 
the  entry  of  the  judgment  appealed  from,  an 
appeal  to  the  Supreme  Court  must  be  taken 
mthin  60  days  from  the  original  entry  of  judg- 
ment, when  a  motion  for  new  trial  is  not  grant- 
ed, and  otherwise  the  appeal  wffl  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  1895,  1926, 1927;  Dec.  Dig. 

In  banc.  Appeal  from  Circuit  Court,  Har- 
ney County;  Dalton  Blgga,  Judge. 

Replevin  by  R.  N.  Staufleld  against  James 
Mafaon.  Judgment  for  defendant  and  plain- 
tiff appeals.    Appeal  diamissed. 

This  action  of  replevin  was  tried  and  on 
the  11th  day  of  April,  1016,  a  finding  was 
made  as  follows: 

"We,  the  jury  impaneled  and  sworn  to  try 

the  above-entitled  case,  find  for  the  defendant, 
and  that  defendant  watt  entitled  at  the  com- 
mencement of  this  action  to  the  immediate  pos- 
session of  the  147  head  of  sheep  mentioned  in 
the  complaint  as  security  for  the  payment  of 
the  amount  of  damage  done  to  defendant's  land 
described  in  the  answer  and  also  for  the  rea- 
sonable care  of  said  sheep  while  being  so  held 
by  him,  and  we  assess  the  damage  and  exftense 
in  t^e  sum  of  $400,  and  find  that  defendant  had 
a  special  interest  and  property  right  in  said 
sheep  to  the  extent  of  tiie  aforesaid  amount; 
we  fUso  find  that  the  value  of  the  aaid  147  sheep 
was  $624.75,  and  that  the  defendant  is  entitled 
to  the  return  of  said  sheep." 

Judgment  was  entered  In  the  Journal  on 
the  day  the  verdict  was  returned.  The  plain- 
tiff's counsel  served  and  filed  a  notice  of  ap* 
peal  on  the  22d  day  of  June,  1916,  and  there- 
after gave  the  required  undertaking  and 
caused  a  transcript  to  be  filed  in  this  court. 
The  defendant's  counsel  move  to  dismiss  the 
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appeal  because  It  was  not  taken  within  60 
days  from  the  time  tbe  judgment  was  given 
as  pTOTlded  b7  law.  Gen.  Laws  Or.  U13,  c. 
Slfi,  subd.  S. 

J.  W.  Biggs  and  O.  A.  Bembold.  botb  of 
Burns,  for  the  moti(»L  L.  B.  Webster,  of 
Portland  (P.  J.  Gallagher,  of  Ontarl<^  «i  the 
brief),  contra. 

PER  CURIAM.  Resisting  the  motion  the 
plaintiff's  counsel  filed  an  affldavlt  showing 
that  when  the  verdict  was  found  a  motion 
was  made  to  set  it  aside  and  for  a  new  trial ; 
that  this  application  was  taken  under  advise- 
ment by  the  court  and  it  was  tacitly  agreed 
between  counsel  for  the  respective  parties 
that  no  Judgment  should  be  entered  or  execu- 
tion issued  until  the  motion  for  a  new 
trial  was  determined;  that  by  reason  thereof 
the  affiant  believed  the  judgment  would  not 
be  entered  until  it  was  decided  whether  or 
not  a  new  trial  would  be  granted;  that  on 
the  22d  day  of  May,  1916,  he  examined  the 
court  records  and  found  the  judgment  had 
not  been  docketed ;  that  some  time  later  be 
learned  from  the  judge  that  inasmuch  as 
60  days  had  about  elapsed  since  the  applica- 
tion for  a  new  trial  was  made,  the  latter 
would. allow  the  statute  of  limitations  to 
overruie  the  motion,  and  as  soon  as  possible 
thereafter  the  notice  of  appeal  was  served 
and  filed;  that  examining  the  docket  and 
finding  no  Judgment  bad  been  entered  the 
affiant  relied  apon  the  Implied  agreement 
and  was  suiinlsed  to  find  that  the  judgment 
bad  been  entered  In  tba  journal  on  the  lltb 
day  of  Apra,  191<^  but  not  noted  in  the  judg- 
ment docket  untU  the  22A  day  of  June,  1916. 
and  then  as  of  the  lltb  day  of  April.  1916. 
The  counter  affidavit  ot  defendant's  counsel 
Is  to  the  effect  that  when  the  verdict  was 
retomed.  the  court  upcm^  tbelr  motion  im- 
mediately gave  judgment  which  was  there- 
upon entncd  in  the  journal;  tbat  no  agree- 
ment, express  or  implied,  was  made  that  the 
entry  ot  the  judgment  should  be  delayed; 
and  that  the  only  understanding  readied  was 
that  execution  diOQld  not  inunedlately  be 
issued,  but  that  a  reasonable  time  woold  be 
allowed  to  pay  the  judgment 

When  a  trial  has  beea  had  by  jniy,  Judg* 
ment  shall  be  given  by  the  coort  in  o(nifttnnI- 
ty  with  the  verdict  and  so  mtered  by  the 
clerk  within  the  day  on  which  the  verdict  Is 
retnmed.  L.  O.  L.  |  20L  Section  518  of  L. 
O.  I14  which  mactmoit  was  Incorporated  as 
section  617,  B.  &  CL  Comp.,  was  amended  so 
as  to  mrovide  that  a  motion  for  a  new  trial 
should  not  operate  as  a  stay  of  the  6  months* 
time  formerly  limited  In  whidi  to  take  an 
appeal  until  tbe  motion  was  determined,  but 
that  the  appeal  to  be  efteetnal  must  be  taken 
"witUn  6  months  from  the  date  of  the  origi- 
nal entry  of  Judgment"  Gen.  Laws  Or.  1911, 
G.  148.  Section  SBO,  L.  O.  was  sobse- 
iiuently  amended  so  that  an  appeal  to  the 
Supreme  Court  should  be  taken  "within  sixty 


(60)  days  frcan  the  entzy  ot  the  Judgment, 
order  or  decree  appealed  from.**  Gol  Lairs 
Or.  1913,  c.  319,  subd.  B. 

In  construing  these  provisions  It  has  been 
held  ttiat  an  appeal  to  this  court  must  be 
taken  within  60  days  from  the  original  entry 
of  the  Judgment  whui  a  motion  for  a  new 
trial  is  not  granted.  Barde  v.  Wilson,  51  Or. 
68,  102  Pac.  301 ;  Macartney  v.  Shipherd,  60 
Or.  133, 117  Pac.  814.  Ann.  Cas.  19130, 1257 ; 
Gearln  v.  Portland  Ry.  L.  &  P.  Co.,  62  Or. 
162,  124  Pac.  266;  Hahn  v.  Astoria  National 
Bank,  63  Or.  1,  114  Pac.  1134,  125  Pac.  2Si; 
Tucker  v.  Davidson,  80  Or.  254,  156  Pac 
1037.  Assuming,  without  deciding,  that  par- 
ties to  a  suit  or  an  action  could  by  agree- 
ment extend  the  limitation  prescribed  by 
statute  for  taking  an  appeal  from  a  Judgment 
or  decree,  which  enactment  relates  exclusive- 
ly to  a  matter  of  Jurisdiction  ^f  this  court 
the  alleged  tadt  agreement  relied  upon  by 
plaintiff's  counsel  Is  denied  by  counsel  for 
the  adverse  party,  except  In  respect  to  their 
promise  not  to  Issue  execution  until  a  rea- 
sonable time  to  pay  the  judgment  had  elaps- 
ed. No  conclusive  showing  has  been  made 
by  plahittfrs  couns^  to  take  this  case  ont 
of  the  general  rule  referred  to,  and  as  more 
than  60  days  had  elapsed  from  tb^  time  the 
Judgment  was  entered  in  the  Journal  until 
the  noUce  of  app^  was  served  and  filed, 
no  jurisdiction  ot  tbe  cause  was  obtained 
this  court 

Tbe  appeal  Is  therefore  dismissed. 


m  Or.  83») 

McCOJIAS  V.  NORTHERN  PAa  BY.  CO. 
et  al. 

(Supreme  Gout  of  OregML   Dee.  19,  18160 

L  PuBUO  Laaos  4=»71— Bulboad  Grant— 
Title. 

Act  Cong.  July  2,  1864.  c.  217.  13  Stat 
S66,  Ranting  land  to  aid  in  tbe  construction  ot 
tbe  Northern  Pacific  Railroad,  operated  as  a 
present  grant  becinning  with  the  date  when 
the  plat  of  the  road  was  filed  in  the  office  of 
the  CommissioDer  of  the  General  lAud  Office 
June  29,  1883,  so  that  eo  instanti  the  title  of 
the  grantee  in  ell  of  the  land  to  whidi  tb» 
statute  applied  vested. 

[Ed.  Note.— For  other  cases,  see  Public  Lands. 
Cuit  Dig.  II  282,  286:  Dee.  Dig.  «es>71.] 

2.  Pdblio  Lands  €=s)76— Swaicf  IjAhvb— 
Bailboad  Grawt— "Cujm." 
Under  Act  Cong.  July  2.  1864.  granting 
landB  to  aid  In  the  coMtruction  of  the  North- 
ern Pacific  Railroad  free  from  preemption  or 
other  claims  at  the  time  the  line  of  the  road 
was  definitely  fixed  and  a  plat  Sled  in  the 
General  Land  Office,  the  filing  of  the  swamp 
land  list  by  the  state  of  Oregon  under  Act 
Congress  approved  September  28,  1850,  c.  84, 
9  Stat  519,  applicable  to  that  state  by  Act 
March  12,  I860,  c.  5.  12  Stat  S,  conatituted 
a  "claim"  exdadlng  such  land  from  the  opera- 
tion of  the  railroad  grant 

[Dd.  Note.—For  other  cases,  see  Poblle  Lands. 
Cent.  Dig.  fi{  288-240;  Dee;  Dig.  «»75. 

For  other  definitions,  see  Words  and  Phrases^ 
First  and  Second  Series,  Claim.] 
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S.  Adtebsk  Possession  «=»100(6)— Cqiab  or 

Trnjj— Dkkd. 
Tbe  K  ran  tee  of  landa  from  the  state  of 
Oregon  which  the  state  had  aoqnlred  nnder  the 
swamp  land  acts.  Act  Omg.  S^tember  2&  1850, 
as  extended  hj  Act  Coag.  March  12,  1866,  who 
at  once  entered  into  jKMieaslon,  had  color  (tf  ti- 
tle under  hia  deed, 

[Ed.  Xote.--For  other  cases,  see  Adverse  Pos- 
session. Cent  Dig.  «  S63-ea6,  668-S71,  673: 
D«a  Dig.  «=il00(6)J 

4.  PuBUO  Lands  ®=»81(1)— Minxral  Sklec- 
TIONS— Statutb. 

Under  the  express  provigion  of  Act  Cong. 
Joly  2,  1S64,  granting  lands  to  aid  in  the  con- 
straction  of  the  Northeni  Fa<ufic  Railroad,  the 
indemnity  in  lieu  of  mineral  lands  must  be 
taken  out  ef  anoccopied  agricnltural  lands. 

[Ed.  Note.— For  other  cases,  see  Public  Lends, 
Cent  Dig.  I  250;  Dec  Dig.  «=>8ia).] 

5.  Public  Lands  ^81(1)— Bailboad  Obant 

— WiTHDEAWAIj— ErraCT. 
Under  Act  C<Hig.  July  2,  1864,  graatlDg 
land  to  aid  in  the  constructloik  of  the  North- 
ern Pacific  Railroad,  and  ezdading  mineral 
landa  and  in  Ilea  thereof  giving  a  selection  out 
of  unoccupied  agricultural  lands,  the  cancella- 
tioD  or  rejection  of  swamp  land  list  filed  by  the 
state  of  Oregon  under  Act  Cong.  Sept  28, 1850, 
as  extended  by  Act  Cong.  March  12  1860.  con- 
stituttng  such  a  claim  as  to  exclaoe  the  land 
from  the  railroad  grant,  would  not  operate  to 
extend  the  grant  over  a  diiputed  tract  In  the 
matter  of  filing  indemnity  selections. 

tEd.  Note.— For  other  cases,  see  Public  Lands. 
Cent  Dig.  {  250;  Dec.  Dig.  «=>8ia)-] 

In  Banc.  Appeal  from  Circuit  Coart,  Uma- 
tllla  County;  Gilbert  W.  Phelps,  Judge. 

Snlt  to  quiet  tlUe  by  IL  W.  fifcComas 
against  the  NortberD  Pacific  Railway  Com- 
pany and  others.  Docree  for  plaintiff,  and 
defendants  appeal.  Decree  affirmed. 

This  Is  a  suit  to  Quiet  title  to  certain 
lands  in  Umatilla  county.  The  plaintiff  as- 
serts title  by  prescription.  The  defendants 
claim  under  tbe  act  of  Congress  of  July  2, 
1864.  entitled  "An  act  granting  lands  to  aid 
In  the  constnictkm  <tf  a  railroad  and  t^ 
graph  line  from  Lake  Superior  to  Pngets 
Sound,  on  the  Pacific  Goast,  by  the  NorOxem 
route."  18  Stat,  at  Large,  p.  865.  From  a 
decree  In  fovor  of  the  pUUnttff,  the  defmd- 
ants  appealed. 

Charles  A.  Hart,  of  Portland  (Carey  & 
Kerr,  of  Portland,  on  the  brieQ,  for  appel- 
lanta  J.  H.  Raley,  of  Fradleton  (Raley  & 
Baley.  of  Pendleton,  on  the  brleO,  for  le- 
spondent 

BUBNETTT,  J.  Althon^  other  lands  are 
Included  in  the  complaint,  tiie  parties  stip- 
ulated ai9>osiiig  of  the  title  to  all  except  the 
following:  Lots  2  and  4  ot  section  6,  and 
lots  1  and  2,  the  north  half  of  the  niHtbeast 
quarter,  and  the  northeast  quarter  ot  the 
southeast  quarter,  of  section  7,  all  In  town- 
ship S  north,  range  30  east  W.  H.  There  Is 
auhstanUally  no  dispute  about  the  facts  in 
the  case. 

[1]  SectUm  8  of  the  omgressKmal  enact- 
ment mentioned  reads.  In  part,  as  follows: 

*frbat  there  be.  aad  hereby  is.  granted  to 
the  'Northern  Pacific  Bailioad  Company.'  its 


successors  and  assigns,  for  the  purpose  of  aid- 
ing in  the  coDstniction  of  said  railroad  and 
telegraph  line  to  the  Pacific  Coast  •  *  * 
every  alternate  section  of  public  land,  not  min- 
eral, designated  by  odd  numbers,  to  the  amount 
of  twenty  alternate  sections  per  mile,  on  each 
side  of  said  railroad  line,  as  said  company  may 
adopt  through  the  territories  of  the  United 
States,  and  ten  alternate  sections  of  land  per 
mile  on  each  side  of  said  railroad  whenever  it 

fiasses  through  any  state,  and  whenever  on  the 
ine  thereof,  the  United  States  have  full  title, 
not  resnrved,  sold,  granted,  or  otherwise  ap- 
propriated, and  free  from  pre-emption,  or  other 
claims  or  rights,  at  the  time  the  line  of  said 
road  is  definitely  fixed,  and  a  plat  thereof  filed 
in  the  office  of  the  Conunissioner  of  the  Gen- 
eral Land  Office;  and  whenever,  prior  to  said 
time,  any  of  said  sections  or  parts  of  sections 
shall  have  been  granted,  sold,  reserved,  occu- 
pied by  homestead  settlers,  or  pre-empted,  or 
otherwise  dinoaed  of.  other  lands  shall  be 
selected  by  aaid  company  in  lien  thereof,  nader 
the  direction  of  the  secretary  of  the  interior, 
in  alternate  Bections,  and  designated  by  odd 
numbers,  not  more  than  ten  miles  beyond  the 
limits  of  said  alternate  sections.  *  •  •  bo- 
nded, further,  that  all  mineral  lands  be,  and 
the  same  ore  hereby,  excluded  from  the  opera- 
tions of  this  act.  and  in  lieu  thereof  a  like  quon- 
tit7  of  unoccupied  and  unappropriated  agri- 
cultural lands,  in  odd  numbered  seettons,  near- 
est to  the  line  of  said  road  may  be  selected  as 
abqye  provided.    •    •    •  •» 

■  The  line  of  the  road  was  definitely  fixed, 
and  the  plat  thereof  filed  In  the  <^ce  of 
the  Commlmloner  of  the  Oeneral  Land  Office 
June  29,  1888.  This  act  has  been  omstrued 
to  operate  as  a  present  grant  b^lnnlng  with 
that  date,  so  tluit  eo  InstanU  the  title  of  the 
grantee  vested  in  lUl  lands  to  which  tiie  stat- 
ute unfiled. 

[2, 3]  It  appears  that  the  Ooremor  of  Ore- 
gon, operatli^  under  "An  act  to  enable  the 
state  of  Arkansas  and  other  states  to  re* 
claim  the  swamp  land  within  their  Umlts," 
anitoTed  September  28,  1860,  and  made  ap- 
pUcable  to  the  states  of  Htnnesota  and  Ore- 
gon by  the  act  (tf  March  12,  1860,  filed  wtth 
the  prc^r  authOTlUes  of  the  general  govern- 
ment In  1872  a  list  of  lands.  Including  those 
In  controversy,  which  it  claimed  were  swamp 
lands  inuring  to  the  state  of  Oregon  under 
the  acte  of  Congress  last  mentioned.  On 
August  10,  1892.  and  Harcb  16,  1885,  the 
atete  of  Oregon  amveyed  these  lands  to  the 
plslntlff's  predecessors  in  Interest  from  whom 
by  mesne  ooDT^ances  he  deralgns  Utl&  Tbe 
grantees  in  those  deeds  at  once  entered  in- 
to possesdon  of  the  realty  therein  deecrlbed, 
and  they  and  their  auccessozs  In  Intereit 
have  continuously  maintained  that  tenure 
until  the  present  time,  claiming  UUe,  and 
have  made  Improvemente  on  the  premises 
amounting  in  value  to  $10,000  and  upwards. 
As  before  steted,  the  plaintiff  contends  that 
this  constitutes  adverse  possession  under  col- 
or of  UUe  which  vesta  In  him  the  fee-simple 
estete  as  against  the  defendants,  although, 
as  the  fact  appears  to  be  as  to  some  of  the 
disputed  subdivisions,  the  swamp  land  dalm 
of  the  state  of  Oregon  has  never  been  adjust- 
ed, while  as  to  others  it  has  been  rejected  by 
the  officers  of  the  general  government  It 
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Is  agreed  that  all  fbe  realtr  In  question  lies 
within  the  40-mlle  place  limits  of  the  rail- 
way line,  so  that  If  no  claim  existed  agalnrt 
it  at  the  time  the  line  of  the  road  was  defi- 
nitely fixed  It  would  be  among  the  20  alter- 
nate sections  per  mile  on  each  Mb  of  the 
deatenated  Une  of  road.  The  contention  of 
the  defendants  Is  that  the  presence  ot  the 
state's  swamp  land  list  In  the  proper  Unit- 
ed States  lAnd  Office  constituted  a  dalm 
against  the  land  whldi  took  It  out  of  the 
(Hwration  at  the  grant  with  the  result  that 
the  tracts  were  part  of  the  pabUc  domain 
and  not  subject  to  holding  by  adverse  title. 
Some  ot  this  rery  land  was  patented  to  the 
defendant  railway  company,  which,  assum- 
ing that  the  patent  had  been  Issued  Inad- 
vertently, quitclaimed  the  property  to  the 
United  States  and  then,  after  the  commence- 
ment et  this  suit,  filed  In  the  United  States 
Land  Office  at  La  Grande  what  it  termed 
mineral  indemnity  selections  covering  the 
most  of  the  premises  in  cmtroversy.  The 
defendants  say  these  selections  have  been 
approved  and  depend  upon  them  for  their 
Utle  to  the  land. 

Cfmcedlng,  as  the  iffecedents  seem  to  hold, 
that  the  filing  of  the  swamp  land  list  by"^  the 
state  at  Oregon  constituted  a  claim  within 
the  meaning  ot  the  railway  grant  excluding 
the  lands  from  its  operation  proves  too  much 
for  the  def^dants.  The  plalntifl  has  dearly 
established  cdot  of  title  by  deed  from  the 
state  for  the  very  land.  Be  deralgns  title 
from  this  source  which  the  defendants  say 
to<^  the  pri^erty  out  of  the  <«ieration  of  the 
grant  It  is  beyond  question  that  the  prop- 
erty has  been  in  the  exclusive  possession  of 
the  plaintllf  and  his  grantors  under  this  col- 
or ot  title  f<w  more  than  ten  years  prior  to 
the  commencement  of  the  suit 

[4.  i]  The  authority  for  fllhig  mlnraal  in- 
demnity selecUons  Is  found  in  the  provision 
of  the  congressional  statnte  "that  all  min- 
eral lands  be  and  the  same  are  hereby  ex- 
cluded from  the  operations  of  this  act,  and 
in  lieu  thereof  a  like  quantity  of  unoccupied 
and  unapprt^rlated  agricultural  lands,  In 
odd  numbered  sections,  nearest  to  the  line 
of  satd  road  may  be  selected  as  above  provid- 
ed," that  is  to  say,  "no  more  than  ten  miles 
beyond  the  limits  of  said  alternate  section." 
The  indemnity,  therefore,  must  be  taken  out 
of  unoccupied  agricultural  lands;  but  this 
land  has  been  in  fact  occupied  all  this  time. 
Moreover,  in  Bardon  v.  N.  P.  B.  R.  Co.,  145 
U.  S.  635,  545,  12  Sup.  CL  856,  860  (36  Li  Ed. 
80Q  the  Supreme  Court  of  the  United  States, 
speaking  by  Mr.  Justice  Field,  in  construing 
this  same  legislation,  said: 

"Not  only  does  tiie  laad  once  reserved  not 
fsU  under  the  grant  should  the  reservation 
afterwards  from  any  cause  be  removed,  but  it 
does  not  then  become  a  source  of  indemmty  for 
defidendes  in  the  place  limits.  'Such  dencien- 
des  can  only  be  supplied  from  Isnds  within  lim- 
its designated  by  the  granting  act  or  other  Uw 
<rf  Congress." 


In  Northern  Lnmbw  Oo.  T.  O'Brien,  201 
U.  S.  leO,  27  Sup.  ot  249.  61  U  Ed.  488,  the 
act  was  again  under  consideration.  A  dalm 
to  certain  lands  within  the  40-mlle  place  lim- 
it -prescribed  by  the  grant  made  before  the 
Ncnthem  Padflc  Railway  dnnpany  had  filed 
its  map  (tf  definite  location  was  found  to  l»e 
ineffectual,  although  an  order  of  the  Land 
Department  withdrawing  It  frran  the  cate- 
gory at  public  lands  had  been  predicated  up- 
on it  Under  these  conditions.  Mr. .  Justice 
Harlan,  speaking  for  the  court,  said: 

"When  the  withdrawal  order  ceased  to  be 
In  force,  the  lands. so  withdrawn  did  not  pass 
under  the  later  grant,  but  became  a  part  of  the 
public  domain,  subject  to  be  diaposea  ot  under 
the  general  land  laws,  and  not  to  be  claimed 
under  any  railroad  laud  grant" 

If  the  filing  of  the  swamp  land  list  ther^ 
fore  constitnted  such  a  claim  as  to  exclude 
the  land  from  the  <q>eratlon  of  the  railroad 
grant  the  cancellation  or  rejection  of  that  list 
would  not  (^erate  to  extend  the  grant  over 
the  disputed  tract  In  other  words,  the  grant 
does  not  purport  to  affect  or  attach  to  any 
subsequent  status  of  the  title.  On  the  other 
band,  if  the  mere  filing  of  the  swamp  land 
list  did  not  affect  the  title  granted  In  prse- 
senti  biy  the  Mmgresslonal  enactment  the 
holding  of  the  plaintiff  and  his  grantors  has 
been  clearly  adverse  for  sufficient  length  ot 
time  to  ripen  into  a  fee-simple  estate  aa 
against  the  defendants.  Still  further,  under 
the  authority  of  the  Bardon  Case,  the  indem- 
nity selections  could  not  be  made  from  any 
land  except  what  had  always  been  exempt 
from  any  claim  excluding  it  from  the  provl- 
slcMis  of  the  act  in  the  first  place.  In  de- 
fault of  other  legislation,  the  grant  embodied 
in  the  act  of  July  2,  1864,  attached  at  the 
date  of  the  filing  of  the  plat  of  d^nlte  lo- 
cation or  never.  Whatever  the  general  gov- 
ernment aft^wards  might  do  towards  ex- 
tinguishing the  claim  of  the  state  under  its 
swamp  land  filing  or  the  assertion  of  title 
by  the  plaintiff  it  would  not  inure  to  the 
benefit  of  the  defendants  in  the  matter  of  fil- 
ing indemnity  selections.  The  act  evidently 
applied  to  virgin  public  domain  and  to  no 
other,  both  In  the  original  taking  and  in  sub- 
sequent indemnity  selections. 

The  plaintiff  ctHues  within  the  reason  of 
the  rule  of  Boe  v.  Arnold,  54  Or.  62,  102  Pac. 
290,  20  Ann.  Gas.  633,  to  the  effect  that  one 
may  enter  upon  public  lands,  and  by  holding 
the  same  adversely  to  all  persons  exc^t  tlie 
government  may  acquire  title  thereto  as 
against  those  other  parties.  Under  the  au- 
thorities quoted,  it  Is  clear  that  the  rights 
of  the  defendant  under  the  act  of  July  2, 
1864,  never  attached  to  this  land,  and  that  it 
had  no  right  to  include  it  subsequently  in  its 
indemnity  selectlMis.  It  is  also  equally  plain 
that  as  between  the  parties  to  this  suit  the 
adverse  possession  of  the  plaintiff  and  his 
grantors  for  mwe  than  ten  years  has  vested 
the  title  la  the  latter  as  against  the  company, 

Ibe  decree  of  the  drcolt  court  is  affirmed. 
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BLACKWELL  t.  OREGON  SHOBT  TJNR 
BY.  CO.  et  al. 

(SnpTcme  Court  of  Oregon.  Dee.  19, 1918.) 

1.  T^ARBDEBa  «=»228(&>— Gabbiaob   ov  Ijvs 
Stock— Dblat— Evidence. 

Evidence,  in  an  action  for  delaj  in  trant- 
porting  live  stock,  held  to  sustain  a  finding  that 
the  cattle  were  read;  to  be  loaded,  in  accord- 
ance with  an  arrangement  with  the  carrier,  at 
the  time  of  the  departure  of  the  train. . 

fEd.  Note.— For  other  eaaaa,  aee  Carriera, 
Cent.  Dig.  i  960;  Dec  Dig.  «9»228(6).] 

2.  CABBiBRa  «=>207(2)  —  CABBXAes  or  LlVB 
Stock— Dklivebt  to  Cabbikb. 

A  shipper  aod  the  carrier  may  make  such 
•tipolations  upon  the  matter  of  delivery  to  the 
carrier  as  they  see  fit,  and  when  made  they  are 
to  govern. 

[Ed.  Note.— For  other  cases,  see  Carrieze, 
Cent.  Dig.  S  195;  Dec  Dig.  «:»207(2).] 

8.  Cabbiers  «»20e— Cabbiaak  of  Livk  Stock 

— NOTICK  OF  DBLIVIBT  TO  CaBBISB. 

Where  the  station  agent  and  conductor  of  a 
common  carrier  were  informed  the  day  before 
an  intended  shipment  that  the  cattle  were  to  be 
put  into  the  pens  for  shipment  according  to  cus- 
tom, no  further  formal  notice  was  necessary. 

[Ed.  Note.— For  other  cases,  see  Cartieia, 
Cebt^  Dig.  II  919.  917;  Dec.  Dig.  «»m] 

4.  Cabsikbs  ^=s>20&— Cabbiaoe  of  Live  Stock 

—Acceptance  of  Suifuekt. 
Where,  in  accordance  with  a  recognized  cus- 
tom, a  shipper  notified  the  railroad  company 
that  be  intended  to  ship  a  certain  number  of 
cattle  next  day,  and  had  them  ready  to  be  load- 
ed upon  the  arrival  of  the  train,  such  acts, 
known  to  the  carrier  and  not  objected  to,  con- 
stituted a  delivery  and  an  acceptance  of  the 
sliipment;  no  written  receipt  or  bill  of  lading 
being  necessary. 

IBd.  Note.— For  other  cas^  see  Carriers, 
Cent.  Dig.  ff  916,  917;  Dec  Dig.  «»206.] 

B.  Gabbiebs  Oabbiagc  of  Livb  Stock 

— LlABlUTY. 
The  liability  as  common  carrier  begins  with 
the  actual  delivery  of  the  goods  for  transporta- 
titm,  and  not  merely  with  the  formal  execution 
of  8  receipt  or  bill  of  lading. 

[Bd.  Note.— For  other  cases,  see  Garriera, 
Cent  Dig.  H  918.  920,  923;  Dec  Dig.  «a»20Bj 

4w  Cabbibbs  ^»228(3>  —  Cabbiaqb  of  Live 

Stock— Delat—Evidewce. 
In  an  action  for  damages  for  delay  in  trans- 
porting a  shipment  of  live  stock,  evidence  as  to 
its  market  value  at  destination  and  of  shrijikage 
per  head  held  admissible ;  tbe  value  at  the  point 
of  shipment  and  at  destination  being  cweededly 
the  same  except  for  the  sbrinbagew 

[Ed.  Note.— For  other  cases,  see  Carrleis, 
Cent.  Dig.  S  960 ;  Dec.  Dig.  «s»228(3).] 

7.  Cabbiebs  «=>230(12)— Cabriaob  of  Live 
Stock— Delay— Dauaoes. 

In  an  action  for  damages  throi^h  delay  In 
transporting  a  shipment  of  live  stock,  an  In- 
struction that  the  measure  of  damage  would  be 
the  depreciation  in  tbe  value  of  the  animals 
caused  oy  the  negligent  delay  held  proper. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |  961 ;  Dec  Dig.  «=»230(12).] 

8.  Cabbiebs  ^=> 231— Delay  m  Shipment— 
Action  a— Pabties. 

Where  the  agent  of  a  common  carrier  is  join- 
ed as  defendant  in  a  suit  for  damages  for  delay 
in  a  shipment  of  live  stocfci  bat  no  cause  of  ac- 
tion is  stated  against  bin,  and  instnutfiona  are 
given  as  though  tbe  carrier  were  the  sole  defend- 


ant, bia  name  should  be  stricken  from  the  jodg* 
ment 

[Ed.  Note.— For  otber  eases,  aee  Oarrtera, 

Dec,  Dig.  «=»281.] 

In  Banc.  Appeal  from  Circuit  Court,  Mal- 
hear  County ;  Dalton  Biggs,  Judge. 

Action  by  N.  Y.  Blackwell  against  tbe  Ore- 
gon Sbort  Line  Railway  Company  and  an- 
other, for  damages  for  delay  In  transport- 
ing a  shipment  of  live  stock.  Judgment  for 
plaintiff,  and  defendants  am»eal.  Affirmed. 

Plalntlir  imitltirted  this  action  against  the 
ndlroad  ctHnpany  for  the  recorexy  of  dam- 
ages  alleged  by  him  to  have  been  snstained 
l^m  the  asserted  deliveur  to  the  carrier  at 
Jvntura,  Or.,  of  197  head  of  cattle  at  about 
8  o'clock  mi  tbe  morning  of  September  16, 
191^  and  the  carriei's  failure  to  tnuuport 
them  from  Juntnra  on  the  defuidants  regu- 
lar train  which  it  is  averred  1^  there  after 
the  stock  had  been  delivered  to  the  carrier. 
Ihe  alli^tlon  ct  the  complaint  In  that  re- 
spect is  in  rahstaiice  that  at  about  8  <^cIocik 
a.  m.  on  t£e  ebovfr-named  date  the  plaintiff 
delivered  to  the  defendants  and  they  received 
and  Bcc^>ted  from  him  ttie  said  cattle  to  be 
by  the  defendant  Oregon  Sbort  Une  Railway 
Company  tran^rted  from  Juntnra  to  Hope 
In  Halhenr  county.  Or.,  within  a  reasonable 
time,  which  Is  tAm  2  to  S  bours.  It  to  thwe- 
upon  alleged  that  the  carrier  CEdled  to  trans- 
port the  cattle  within  a  reasonable  time,  bat 
that  they  were  hdd  in  the  company's  pens  at 
Juntnra  until  the  following  morning  when 
they  went  forward  on  the  rc^Iar  morning 
train,  that  1^  reason  of  such  failure  to  car- 
ry and  dellvtf  said  cattle  and  to  care  fot 
them  they  were  reduced  In  flesh,  weakened, 
and  made  unfit  for  market  to  plaintifTs  dam- 
age In  the  sum  of  91,500.  Hie  railway  com- 
pany denied  that  the  cattle  were  dellvwed  at 
8  (^dodc  a.  m.  on  S^ember  16,  1915.  m  be- 
fore the  morning  of  S^tember  17tb,  vrben  7 
carloads  of  stock  were  received  and  trans- 
ported from  Juntnra  to  Hope,  Or.  It  also 
denied  any  damdges.  The  cause  was  tried 
by  the  court  and  a  )ury»  and  a  verdict  found 
tor  tbe  plaintiff.  From  a  following  Judg- 
ment for  $983.44,  tbe  defendants  appealed. 

A  brief  outline  of  the  case,  llrbich  the  evi- 
dence tended  to  prove,  is  as  follows:  The 
plaintiff  Is  a  dealer  in  live  stock,  and  has 
followed  that  business  for  several  years, 
Bblpping  both  to  Eastern  and  Coast  markets. 
Daring  the  season  of  1915  he  was  engaged  for 
a  part  of  the  time  in  shipping  cattle  out  of 
Juntura,  Or.,  over  the  road  of  the  defendant 
Oregon  Short  Line  Railway  Company.  Prior 
to  the  shipment  complained  of  he  had  made 
one  or  two  similar  shipments,  and  bad  order- 
ed cars  for  tbe  transpwtatlon  of  tbe  cattle 
in  question,  which  cars  the  company  bad 
ready  at  Juntura.  Tbe  plaintiff  was  buying 
these  cattle  by  weight,  the  drovers  bringing 
them  In,  holding  them  outside  the  yards  one 
night,  and  weighing  them  the  next  morning. 
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On  Qm  day  prior  to  t&at  on  wblcb  plaintiff 
alleges  he  made  dellv^.  plaintiff  Infbrmed 
Deteole,  the  agent  for  the  railway  company 
at  Jnntnra,  that  be  would  be  ready  on  the 
following  morning  to  ship  7  cars  of  cattle  on 
the  regnlar  train.  Plaintiff  was  instructed 
hy  Detoole  to  have  his  cattle  at  the  yards  at 
about  8  o'clock  a.  m.  as  tbe  train  would  be 
in  about  that  time.  Following  Oiese  Instmc- 
tions  the  plaintiff  secured  the  assistance  of 
several  irartles  and  had  the  cattle  in  the 
stockyards  when  the  txaln  backed  up  to  load. 
Another  shipper.  William  Jones,  had  2  can 
of  cattle  in  the  yards  when  the  plaintiff  ar- 
rived with  bis  cattle,  having  put  them  In  tbe 
night  beforei  and  they  were  then  in  tbe  load- 
ing diutes.  When  the  train  came  In  plain- 
tiff bad  bia  cattle  close  to  the  corral  and  be- 
fore it  backed  up  to  the  stockyard  to  load 
Jones*  cattle,  be  bad  hia  in  the  pens.  Be- 
fore placing  them  there  he  cat  out  a  portion 
of  37  head  of  feeders  that  did  not  have  to  be 
weighed,  putting  them  in  a  separate  pen  pre- 
paratory to  loading.  Upon  getting  tbe  cattle 
into  tbe  pens  he  and  port  of  hia  men  pro- 
ceeded with  dlspatdi  to  weigh  the  remaining 
160  bead,  which  were  beef  cattle.  Some  con- 
siderable time  after  the  train  backed  down 
to  the  stockyards  the  railroad  men  and  Mr. 
Jones  proceeded  to  load  his  2  cara.  The  con- 
ductor stated  that  when  this  was  acccmipllsh- 
ed  be  asked  plaintiff  vrhea  be  would  be  ready 
to  load,  and  was  told  that  It  would  take  some 
time,  niia,  however,  is  denied  by  the  plain- 
tiff. The  condnctcff  states  that  afterwards 
he  made  tbe  same  inqniry  ot  a  man  who  was 
helping  to  cut  out  the  oattl^  and  be  was 
told  that  it  would  be  2  or  8  honra  The  evi- 
dence toided  to  show  further  that  thereupon 
the  conductor  took  bis  engine  and  proceeded 
to  the  station;  that  he  returned  in  a  sbtnt 
time,  picked  up  the  2  cars  ot  Mr.  Jones'  cat^ 
tie.  and,  without  further  investigation  as  to 
whether  or  not  the  plaintiff  was  ready  to 
load,  placed  the  2  cars  of  Jtmea'  stofft  in  the 
train,  and  before  plaintiff  was  aware  ot  it 
left  tbe  station  at  about  9  a.  m.  At  this  time 
there  were  about  3  cars  of  plaintiff's  cattle 
ready  to  load,  consisting  of  1%  <»r  2  cars  of 
be^  cattle,  and  the  87  bead  of  feeders,  and  a 
sufficient  number  ot  men  aa  hand  to  attend  to 
the  loading.  Plaintiff  finished  weis^ilng  the 
cattle  at  9:80  or  9:36  a.  m.  Upon  ascertain- 
ing that  tbe  train  had  departed,  he  imme- 
diately telegraphed  to  an  officer  of  the  de- 
fendant corporation,  stating  that  his  stock 
had  been  left  in  the  yards,  and  requested 
"powo*"  with  which  to  move  them,  also  stat- 
ing that  unless  defendant  conld  famish 
equipment,  the  cattle  were  at  the  disposal  of 
the  company.  He  vraited  all  day  for  an  an- 
swer, making  InQuiriee  of  tbe  agent  regard- 
ing the  same,  but  receiving  n<me.  The  serv- 
ice on  this  branch  railroad  consists  vt  one 
train  a  day  each  way,  a  mixed  train  carrying 
passengers,  fright,  baggage,  mail,  express, 
and  such  live  stodc  as  there  is  for  shipment 
at  the  various  stations  along  the  line.  It 


ires  the  cnstMn  of  tba  defendant  company 
to  wait  upon  shlpmente  nntll  an  the  Uv» 
stock  tendered  for  shipment  at  the  Tarious- 
stations  ahmg  tbe  Une  could  be  loaded,  wait- 
ing in  some  Instances  several  hours.  Some- 
times the  train  was  delayed  until  the  after- 
noon before  departing  from  Juntnra.  De- 
fendant's agent  stated  that  in  tbe  neUchbor^ 
hood  of  1,000  cars  of  live  stock'  were  ahip- 
ped  over  this  toanch  dnrlng  the  sU^inff 
seaHU  of  1915,  and  that  this  ttmnage  wa» 
handled  by  this  single  train,  except  in  a  tew 
instances,  when  apecial  ones  were  run.  Plain- 
tufa  eattie  were  In  the  yards  without  feed 
for  more  than  24  lurars,  and  npon  arrival  of 
d^endanf  a  train  on  tbe  following  mranins, 
September  17tb,  were  loaded  in  25  minates 
and  Bhlpped  out  at  about  9.30  &<il<xit  a.  m. 
The  shrinkage  was  about  100  pounds  to  the 
head,  and  the  value  of  the  cattle  at  Juntora 
was  6.75  or  8  cents  a  pound.  It  appears  froia 
the  evidence  that  the  damage  caused  by  tbe 
failure  to  ship  the  cattle  within  a  reasimable 
time  was  from  96  to  810  a  head,  and  that 
while  the  cattle  were  In  the  yard  waiting  the 
railway  company  furnished  them  water,  but 
no  feed. 

On  behalf  of  the  defendant  company,  Mr^ 
Delsole  testified  that  Blackwell  bad  shipped 
cattle  on  the  16th  of  that  month,  and  that 
tbe  train  was  held  2  hours;  that  on  that  day 
he  Informed  Blackwell  that  he  would  have  to^ 
have  his  cattle  In  the  next  morning  at  about 
8  o'clock;  that  he  did  not  get  them  In  by 
that  time  nor  by  the  time  the  train  arrived ; 
that  when  the  train  came  bade  to  tbe  statloD 
after  the  cars  containing  Jones*  cattle  were 
attached,  he  told  the  dispatcher  it  would  be 
1%  or  2  hours  before  Blackwell  would  be 
ready  to  load.  The  dispatcher  answered  in- 
stmctlng  them  that  the  train  should  not  wait. 
He  said  that  they  never  left  stock  when  they 
were  ready  to  be  loaded. 

H.  B.  Thompson,  of  PocateUo,  Idaho  (Gea 
H.  Smith,  of  Salt  Lake  City,  Utah,  and  Wm. 
E.  Lees,  of  Ontario,  on  tbe  brief),  for  appel- 
lants. P.  J.  Gallagher,  of  Ontario,  for-  re- 
spondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
[1]  It  is  candidly  stated  In  defendants'  brief 
as  follows: 

"nie  basic  question,  therefore,  so  far  as  the 
railroad  compaDy  is  concerned,  was  whether  the 
plaintiff  ddivered  and  the  deCeodant  received, 
the  cattle  at  about  8  o'clock  on  the  mominc  of 
the  day  in  question  and  before  the  departure  of 
the  morning  train,  •  •  *  and  if  the  cattle 
were  delivered  before  the  departure  of  that  train 
It  was  tbe  dat;  of  the  earner  to  tain  them  out 
then,  that  being  Uie  tmly  scheduled  train  mi  Ae 
branch  as  pronded  by  the  pnbUshed  and  filed 
schedule." 

It  will  be  sera  that  there  was  a  ahaxp 
conflict  in  the  evidence  as  to  the  preparedness 
for  the  diipmeot  of  the  cattle  In  qaesti<m 
at  the  time  ot  the  departure  of  the  train. 
The  testimony  on  tbe  part  of  tbe  plaintiff 
tended  to  show,  and  the  jury  found,  that. 
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when  the  train  arrived  at  Juntura  tiie  cattle 
were  near  by  the  stockyard  of  the  defendant 
where  the  men  were  cutting  out  the  feeders 
as  tt  was  a  better  place  for  soch  work  than 
In  the  yards;  that  they  were  In  the  yard 
when  the  train  backed  np  to  load  the  Jones 
cattle ;  and  that  when  the  latter  were  loaded 
and  out  of  the  way,  Blackwell  had  abont  3 
cars  of  his  cattle  ready  to  load,  and,  except 
for  some  misunderstanding  caased  probably 
on  account  of  strained  diplomatic  relations 
between  Blackwell  and  the  defendant's  serr- 
ants,  would  hare  commenced  to  load  the  cat- 
tle into  the  cars  while  other  men  weighed  the 
remainder  so  that  there  wonld  have  been  but 
a  few  of  the'  cattle  left  to  load  when  the 
weighing  was  completed  at  about  0:30  o'clock, 
and  the  train  would  not  bare  been  delayed  on 
account  of  loading  the  Blackwell  cattle  any 
appreciably  longer  time  on  that  day  than  It 
was  on  the  following  day  when  tliey  were 
loaded  in  25  minutes.  It  appears  that  Jun- 
tnra  is  a  small  station  on  this  branch  line, 
and  ttiat  the  railway  company  did  not  main- 
tain a  yard,  nor  provide  any  means  for  plac- 
ing the  cars  for  loading  cattle  until  the  regu- 
lar daily  train  arrived,  and  did  not  expect  the 
stoc^  to  be  loaded  in  advance  of  its  arrival. 
There  were  7  carloads  of  plaintiffs  animals, 
and  they  could  not  all  be  loaded  at  once. 
The  loading  chute  held  but  one  car,  and  If 
they  were  loaded  and  transported  at  all,  un- 
der the  prevailing  conditions,  the  dally  train 
must  be  held  to  afford  a  sufficient  length  of 
time  for  so  doing.  The  Jury  found  according 
to  the  theory  of  the  plaintiff,  and  this  must 
be  assumed  to  be  the  tme  one.  It  was  not 
the  theory  of  the  defendant,  as  indicated 
the  evidence,  that  it  would  have  disar- 
ranged the  train  schedule  and  prevented 
the  regular  connection  for  the  railroad  men 
to  have  devoted  35  or  40  minntes  to  the  load- 
ing of  plaintiff's  cattle  on  the  16th,  but  that 
it  would  be  1%  or  2  hours  before  Blackwell 
would  be  ready  to  commence  loading.  The 
Jury  did  not  find  the  condition  as  claimed  by 
the  servants  of  defendant  to  exist  It  could 
fidrly  find  from  the  evidence  that  when  de- 
fendant's train  left  Juntura  plalntUTs  cattle 
woe,  tot  all  practical  purposes,  ready  to 
be  loaded  upon  the  cars ;  that  plalntifF  had 
made  arrangements  with  defendant  through 
its  agent  to  have  the  cattle  there  at  about 
8  a.  m.  on  that  morning ;  and  tliat  he  compil- 
ed with  the  requirements  of  the  railway  com- 
pany in  this  req»ect 

The  conditions  on  the  branch  line  of  the 
deftodant  railway  are  differ^  frtmi  those 
npom  which  the  opinion  was  based  In  O^en 
r.  MlnneapoUa,  St  P.  &  S.  8.  H.  By.  Co.,  162 
Wis.  73.  16B  N.  W.  MS,  dted  by  defendants, 
where  plaintiff  xeanested  a  fast  stock  train 
to  wait  for  lire  stodt  which  was  not  loaded 
Into  the  cars  bnt  irtiidi  should  have  been 
loaded  before  the  train  arrived. 

[2]  It  Is  deduced  from  the  general  rules 
in  4  B.  O.  U  1 409,  p.  951«  that  a  common  car- 


rier Is  bonnd  to  accept  and  carry  live  stocik 
that  is  tendered  to  it  for  shipment  In  good 
condition.  As  to  the  delivery  for  shipment 
we  find  In  the  notes  to  Norfolk  &  W.  B.  Co. 
V.  Harman  &  Crockett  91  Va.  601,  22  S.  BJ. 
490.  44  L.  B.  A.  290,  292,  50  Am.  St  Bep. 
85,  the  following  rules: 

"The  duty  of  a  carrier  of  live  stock  to  receive, 
transport,  and  deliver  It  is  not  fully  diBCbarged 
unless  the  carrier  makes  provision  at  the  place 
of  loading  to  properly  receive  and  load  the 
stock,  and  proviiion  at  the  idaee  of  unloading  to 
properly  deliver  the  stock  to  the  con^nee. 
Covington  Stockyards  Co.  v.  Keith,  139  U.  S. 
128  [11  Sup.  Ct  460],  35  L.  Ed.  73." 

"And  the  refusal  of  a  railroad  compai»  to 
shin  cattle  from  a  station  after  they  had  been 
delivered  according  to  the  terms  of  the  contract 
of  shipment  at  stockyards  of  the  company  at 
that  station  and  placed  in  sach  stockyards  re- 
lieves the  shipper  from  the  necessity  of  making 
any  further  delivery  or  t^er  to  deaver.  Loais- 
vUle.  N.  A.  &  C.  B.  Oo.  T.  Oodman,  104  Ind. 
490  [4  N.  B.  163]." 

In  the  present]  case  the  general  mle  Is 
subject  to  the  conventional  arrangements 
made  between  Blat&w^  and  the  agent  of  the 
railway  company  on  the  previous  day,  to  the 
elFect  that  plaintiff  dionld  have  his  cattle 
there  at  the  stockyard  at  Jnntnra  ready  to 
load  at  abont  S  a.  m.  on  September  16, 1916, 
when  the  train  came  in  and  was  ready  to 
receive  them.  Lackland  t.  Chicago  &  A.  R. 
Co.,  101  Ma  App.  42a  74  S.  W.  505.  What 
actions  of  the  shipper  will  constitnte  delivery 
to  a  carrier  are  necessarily  governed  by  the 
surrounding  drcumstances  of  each  case. 
Such  conventional  arrangements  may  be 
varied  by  usage  or  by  a  partlcnlar  course 
of  dealing  betwerai  the  parties.  Th^  may 
make  sutih  stipulations  upon  the  matter  of 
delivery  as  they  see  fit,  and  when  made  they 
are  to  govern.  4  B.  C  U  690, 1 168. 

[I]  The  station  agent  and  conductor  of 
defendant  were  Informed  on  12ie  d^  before 
the  Intended  shipment  that  the  plaintiff's 
cattle  were  to  be  put  into  the  pens  for  ship- 
ment, and  no  further  formid  notice  was 
necessary.  1  Hutchinson  on  Carriers  (3d  Ed.) 
i  116;  Mason  t.  Ma  Paa  By.  Co.,  25  Mo. 
App.  473;  Nelson  v.  Chicago.  B.  &  Q.  B.  Co., 
78  Neb.  67,  UO  N.  W.  741. 

[4]  A  delivery  of  cattle  to  a  carrier  may 
be  either  actual  or  crastmctlve,  and  when 
made  in  accordance  with  the  recognized 
custom  and  practice  prerallli^  in  the  deal- 
ings between  shippers  of  live  stock  and  the 
railway  company  It  will  bind  the  carrier 
and  constitnte  an  acceptance,  and  when  the 
facts  are  in  dispute  the  question  of  delivery 
is  for  the  Jury.  4  B.  C.  L.  p.  682,  8  170  ;  4 
Elliott  on  Ballroads,  {  1413;  Deming  v. 
Merchants'  Cotton-Press  ft  S.  Co.,  00  Tenn. 
S06,  17  S.  W.  80,  13  L.  B.  A.  518.  But  no 
formal  acceptance  Is  necessary  where  the 
agent  has  knowledge  of  the  delivery  of  the 
goods  with  the  intention  that  they  be  shipped 
and  makes  no  objection  thereto.  It  is  not 
essential  that  there  be  any  written  receipt 
or  bill  of  lading. 

[6]  The  Uabilll^  of  the  carrier  as  common 
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carrier  begins  with  tbe  actual  dellTery  of 
the  goods  for  transportation,  and  not  merely 
with,  the  formal  execntlon  of  a  receipt  or  bill 
of  lading.  6  Ore.  413.  The  trial  court  prop- 
erly overraled  defendant's  motion  for  a  non- 
suit and  request  for  a  directed  verdict  la  Its 
favor. 

The  court  charged  ttie  Inry  practically  in 
c<Miformlty  with  the  law  as  above  stated. 
Instruction  No.  9,  ezc^)ted  to  by  defendant. 
Is  as  follows: 

"If  you  find  that  plaintiff  brought  hia  cottle  to 
th«  Btoc!tc7an3s  of  tbe  defendant  railroad  com- 

Snny  for  traDsportatioo  on  the  trnin  from 
untura  to  Hope  in  accordance  with  the  direc- 
tions of  its  agent,  or  in  accordance  with  ita  rec- 
ognized custom  of  receiving  cattle  for  trans- 
portation, then  this  would  constitute  a  sufficient 
delivery  to  compel  the  defendant  to  transport 
them  within  a  reasonable  time." 

[1]  It  Is  contended  on  the  part  of  the  de- 
fendant that  the  court  erred  In  receiving  evi- 
dence concerning  the  market  value  of  the 
cattle  at  Hope.  Or.,  on  September  17, 1015,  in 
tbe  condition  In  which  they  were  delivered 
and  of  the  shrinkage  per  head  between  the 
time  they  were  delivered  to  the  railroad 
company  at  Jnntnra  and  when  they  reached 
Hope  on  tiie  following  day.  The  measure  of 
damages  was  based  upon  the  loss  in  the 
weight  and  value  of  the  cattle  caused  by  the 
delay  in  the  shipment  from  Juntura  and  de- 
livery at  S<qpe.  Both  places  are  in  the  same 
county  about  40  miles  apart,  whldi  Is  a  stock- 
raising  district,  a  place  of  purchasing  and 
not  a  selling  market  for  beef  cattle,  as  the 
term  is  usually  understood.  It  appears  that 
upon  the  trial  of  the  cause  the  value,  wheth- 
er at  Juntura  or  at  Hope,  was  assumed  by 
the  attorneys  and  witnesses  to  be  the  same, 
except  for  the  lArlnkage  caused  by  the  un- 
necessary delay  in  shipping  and  delivery. 
The  <iuestion  as  to  the  usual  and  ordinary 
loss  of  weight  in  the  diipment  for  such  a 
distance  was  all  detailed  and  explained  to 
the  Jury.  It  could  not  be  ascertained  exactly. 
Tbe  jury  was  in  a  position  to  and  undoubted- 
ly did  determine  tbe  amount  of  deterioration 
in  the  value  of  the  cattle  which  was  the 
usual  and  natural  consequence  of  a  failure 
to  carry  and  deliver  them  within  a  reasonable 
time  and  which  would  be  regarded  as  rea- 
sonably within  tbe  contemplation  of  the 
parties  to  the  contract  when  the  same  was 
made.  Levy  v.  Nevada-Califomia-Oregon  Ry. 
Co..  160  Pac.  808 ;  Howell  v.  St  Louis  &  Han- 
nibal Ry.  Co..  171  Mo.  App.  92,  153  S.  W.  578. 

[7]  The  court  charged  the  jury  to  tbe  ef- 
fect that  If  they  found  for  plaintiff  the  meas- 
ure of  damages  would  be  the  depreciation  in 
the  value  of  the  animals  caused  by  the  negli- 
gent delay  in  the  shipment.  4  R.  C.  L.  p. 
998, 1  466.  We  find  no  variance  from  the  rule 
as  to  damages,  either  in  the  admission  of 
evidence  or  instructions  to  the  jury,  wbldi 
would  change  the  result  or  consUtute  revers- 
ible error. 


[•]  HbB  agent,  DtHsol^  was  named  as  de- 
fradant  in  the  action.  No  cause  ot  acUim 
against  him  was  stated  in  the  complaint,  and 
no  attention  seems  to  have  been  given  him 
upon  the  trial.  The  lower  court  instructed 
the  Jury  as  though  the  railway  company  was 
the  only  defendant.  Delsole*s  name  should 
be  stricken  from  the  jut^ent 

Finding  no  prejudlitoi  error  In  the  record, 
the  Judgment  against  the  defendant  Oregon 
Short  Una  Railway  Cmupany  is  affirmed. 


(81  Or.  S14) 

COLYIN  V.  GOFF  et  aL 
<Sn^ww  Court  ni  Oxegtm.   Dee.  18,  1016.) 

1.  EvioBNCE  <S=:»420(7)  —  Fabol  Eviobncx  —  . 

FaILDBE  01  COHSIOSUnOK  —  CONDITIOH- 
AL  DkUVEBT. 

The  rule  that  parol  .evidence  cannot  be  In- 
trodaced  to  contradict  or  vary  the  terms  of  a 

written  instrument  excludes  all  evidence  be- 
tween the  maker  and  payee  of  the  note  that  tbe 
liabUity  of  the  former  should  be  conditional, 
unless  the  condition  alfects  the  consideratioBt 
so  that  as  a  reanit  of  ita  failure  there  is  a  to- 
tal or  partial  failure  of  consideration. 

[Ed.  Note.— For  other  cases,  see  Evidence* 
Cent.  Dig.  Si  1800.  1804,  1943;  Dec.  Dig. 
€=»420(7).] 

2.  Evidence  4=3444(6)  —  Pabol  Etidekcb  — 
Failubs  or  CoNBiDEBATioH— Advances  <a 
Monet. 

Where  one  of  serflral  defendants  jointly  in- 
dicted for  a  crime,  who  had  been  acquitted,  ad- 
vanced to  another,  who  had  been  convicted,  mon- 
ey to  enable  the  latter  to  prosecute  bis  appeal, 
taking  a  note  therefor,  par(4  evidence  is  not 
fidmiBsible  to  show  an  agreement  that  the  mak- 
ers should  be  liable  on  the  note  only  in  case 
the  conviction  waa  reversed,  since  that  condi- 
tion did  not  affect  the  consideration  for  the 
note,  and,  if  considered  as  a  collateral  con- 
tract, was  void  for  want  of  consideration. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {!  1043,  2049;  Dec.  Dig.  ^:»444<6).] 

In  Banc.  Appeal  from  Circuit  Court,  Grant 
County;  Dalton  Bl^is,  Judge. 

Action  by  Boi  Colvln  against  Lester  Goff 
and  anoUier  to  recover  the  amount  of  a 
promissory  note.  Judgment  for  the  plaintiff, 
and  defendants  appeal,  Affirmed. 

This  is  an  action  upon  a  promissory  note. 
The  note  is  In  the  usual  form,  payable  upon 
demand,  with  the  ordinary  provision  for  in- 
terest and  for  attorney's  fees  In  case  of  suit. 
The  answer,  which  Is  too  lengthy  to  be  in- 
serted, admits  the  execution  of  the  note,  and 
sets  up  the  following  affirmative  defense: 
That  In  May,  1913,  plaintiff,  defendants,  and 
J.  B.  Glngles  and  Monard  Fix  were  Jointly 
indicted  by  tbe  grand  jury  of  Grant  county 
for  cattle  stealing;  that  plaintiff  and  de- 
fendants were  arrested  upon  said  charge  on 
May  24,  1913;  that  on  November  22  tbe 
defendant  Goff  was  duly  convicted,  and  that 
aa  the  23d  of  November  the  Indictment  vras 
dismissed  as  to  the  defendant  Clark ;  that 
thereafter,  in  December,  1913.  the  defendant 
Goff  being  desirous  of  appealing  to  the  Su- 
preme Court  from  the  Judgment  of  convlc- 
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tloQ  against  Mm,  the  plaintiff  agreed  to  ad- 
vance to  the  defendants,  Goff  and  Clark,  the 
sum  of  $600,  to  be  applied  by  the  defendant 
Goff  to  the  payment  of  the  expenses  of  said 
appeal,  and  to  farther  advance  to  defend- 
ants the  sum  of  $400,  making  $1,000  in  all 
which  the  defendants  were  to  repay  share 
and  share  alike,  and  It  was  further  mntu- 
fllly  agreed  In  the  event  that  the  }ndgment 
of  the  drcnlt  court  should  be  affirmed  that 
the  said  sum  of  $600  was  not  to  be  repaid 
to  plaintiff;  that  in  August,  1912,  plaintiff 
delivered  to  defendant  Jim  Clark  $100,  with 
instructions  to  deliver  said  sum  to  X  B. 
Oingles  and  Monard  fix,  the  codefendants 
with  plaintiff  and  defendants  in  the  criminal 
action,  and  that  defendant  delivered  the  $100 
as  directed;  that  on  May  16.  1914,  the  de- 
fendants and  plaintiff  entu^d  into  a  final 
contract  whereby  it  was  agreed  that  these 
defendants  would  make,  execute,  and  deliv- 
er to  plaintiff  the  promissory  note  sued  upon, 
canditl6ned  by  said  contract  that  said  prom- 
issory note  would  become  a  binding  contract 
on  the  part  of  defendants  only  in  the  event 
that  the  Supreme  Court  would  reverse  the 
Judgment  of  the  drcult  court  against  de- 
fendant Goff,  and  it  was  then  mntnally 
agreed  that,  It  said  Jnd^ent  Should  be  af- 
firmed, the  said  note  should  become  ycM  and 
of  no  effect,  and  Aat  defendants,  in  pur- 
raance  of  said  agreement,  executed  the  note 
In  suit,  and  that  the  $700  mentioned  therein 
Is  the  same  $600  advanced  to  defendants  by 
plaintiff,  together  with  the  $100  delivered  by 
plaintiff  to  Clark;  that  on  June  9,  1914,  the 
Supreme  Court  affirmed  the  Judgment  against 
defendant  Goff ;  that  In  accordance  with  the 
agreement  between  plaintiff  and  defendants 
the  note  became  null  and  void  and  of  no 
effect  and  the  consideration  thereof  failed; 
and  that  at  no  time  since  its  execution  has 
the  same  been  a  binding  contract  upon  the 
part  of  defendants  to  pay  plaintiff  the  sum 
of  $700  oi  any  sum.  The  new  matter  being 
denied  by  a  reply,  the  case  came  on  f<M*  trial. 
The  plaintiff  Introduced  the  promissory  note 
and  rested.  The  defendants  offered  evidence 
tending  to  prove  the  new  matter  alleged  in 
the  answer,  but  upon  objection  the  testimony 
was  excluded  by  the  court  upon  the  ground 
that  such  matter  did  not  constttnte  a  de- 
fense. There  was  a  verdict  for  ptaintlfl, 
and  d^endants  appeal. 

A.  D.  Leedy,  of  Canyon  City,  for  appellants. 
J.  Roy  Raley,  of  Pendleton  (Errett  Hicks  and 
Otis  Patterson,  both  of  Canyon  City,  on  the 
brief),  for  respondent 

McBBIDE,  J.  (after  stating  the  facts  as 
above).  [1]  While  the  amount  Involved  here 
is  comparatively  small,  the  question  present- 
ed is  interesting  by  reason  of  apparent  va- 
riance in  the  decisions  of  many  of  the  courts, 
although  thiese  seeming  contradictions  disap- 
pear upon  a  close  analysis  of  the  decided 


cases.  It  is  an  elementary  general  rule  that 
parol  evidence  cannot  be  introduced  to  con- 
tradict or  vary  the  terms  of  a  written  In- 
strument, and  tills  rule  applies  as  well  to 
promissory  notes  as  to  other  written  con- 
tracts. Bumes  v.  Scott,  117  XT.  S.  582,  6 
Sup.  CL  865,  29  L.  Ed.  991 ;  Kelsey  v.  Cham-* 
berlain,  47  Mich.  241,  10  N.  W.  355;  Whlt- 
well  V.  Wlnslow,  134  Mass.  343;  Cooper  v. 
German  Nat  Bank  of  Denver,  9  Colo.  App. 
169,  47  Pac.  1041 ;  Davis  v.  Stout,  126  Ind. 
12,  25  N.  B.  862,  22  Am.  SL  Rep.  565 ;  Pres- 
cott  V.  Hixon,  22  Ind.  App.  139,  53  N.  E.  391. 
72  Am.  St  Rep.  291;  Graves  v.  Clark.  6 
Blackf.  (Ind.)  183 ;  Getto  v.  Blnkert,  55  Kan. 
617.  40  Pac.  925;  San  Jose  Savings  Bank  v. 
Stone,  59  Cal.  183.  See  note  to  section  81a, 
Daniel.  Keg.  Instnimaits.  This  rule  lias 
been  applied  in  cases  very  similar  to  the  one 
at  bar.  Thus  in  Foster  v.  Jolly,  X  CnHnp.  M. 
&  R.  703,  which  was  a  suit  to  recover  against 
the  maker  of  a  promissory  note  payable  14 
days  after  date,  the  defense  was  that  the  de- 
fendant's brother-in-law  contracted  the  debt 
for  whldi  the  note  was  given  as  agent  foi^ 
a  certain  coK)perattve  society,  and  was  sued 
for  the  amount.  The  brother-in-law  gave  the 
names  of  certain  members  of  the  society  who 
were  sued  for  the  debt  and  a  Judgment  ob- 
tained. The  brother-in-law  also  confessed 
Judgment,  and  was  put  in  Jail  upon  a  ca.  sa., 
and  gave  the  note  in  question  upon  an  al- 
leged promise  that  its  payment  should  not 
be  enforced  in  case  the  plaintiff  should  re- 
cover a  verdict  against  the  other  members 
of  the  society.  This  was  held  not  a  good 
defense;  Lord  Abinger,  C.  B.,  saying: 

"I  am  of  opinion  that  the  evidence  tendered 
by  the  dcfeoaaDt  went  to  vary  the  contract 
appearing  on  the  face  of  the  note.  It  is  not 
a  Question  of  consideration  or  collaterai  se- 
curity. The  consideration  of  the  instrument 
was  not  impeached,  nor  was  it  giren  as  a  col- 
lateral security,  but  the  defense  attempted  to 
be  established  was  in  direct  contradiction  of  the 
terms  of  the  note.  The  maker  of  a  note  payable 
on  a  day  certain  cannot  be  allowed  to  say,  'I 
only  meant  to  pay  you  upon  a  eontiDgeacy;' 
that  is  at  variance  with  his  own  written  con- 
tract. The  case  must  be  governed  by  that  of 
Rawson  v.  Walker." 

In  Central  Savings  Bank  t.  O'Connor.  1S2 
Mich.  578.  94  K.  W.  11.  102  Am.  St  Rep.  48S, 
which  was  an  action  upon  pr(Hnt8S(»7  notes, 
the  defendant  pleaded  a  collateral  agreement 
very  similar  to  the  defense  here: 

'That  the  notes  were  ^ven  for  the  amonnt  of 
a  chattel  mortgage  which  plaintiff  held  upon 
the  property  of  the  J.  U.  Pearson  Company, 
which  property  defendant  O'Connor  had  pur- 
chased; that  the  title  to  said  notes  never  pass- 
ed to  said  plaintiff;  that  the  notes  were  deliv- 
ered to  plaintiS  upon  the  clear  and  distinct  un- 
derstanding and  condition  agreed  to  by  plaintiff 
that  in  case  the  said  J.  B.  Pearson  Company 
should  thereafter  be  forced  into  bankruptcy  by 
any  of  its  creditors,  upon  proceedings  instituted 
by  them  for  that  purpose,  and  adjudicated  a 
bankrupt,  said  notes  would  thereupon,  in  the 
event  of  the  happening  of  such  contingency,  be- 
come and  be  null  and  of  no  effect,  and  were  not 
to  be  paid,  and  that  it  was  npim  said  ctmditioB 
said  notes  were  delivered  to  said  plaintiff," 
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The  court  said: 

"The  meritorious  question  Is  whether  tbe  de* 
fense  set  oat  is  this  notice  is  one  which  can 
be  established  by  parol  testimony.  It  is  doubt- 
less true,  as  contended  by  the  appellants'  coun- 
sel, that  it  may  be  shown  that  a  promissory 
note,  nnconditionftl  fn  terms,  was  conditionally 
delivered;  that  is  to  say,  that  it  was  placed  in 
the  hands  of  the  payee,  but  with  the  distinct  un* 
derstanding  that  it  was  not  to  be  operative  or 
to  become  a  binding  obligation  until  tne  happen- 
ing of  some  event.  Brown  v.  St.  Charles,  68 
Mich.  71,  32  N.  W.  926 ;  Burke  v.  Dulaney,  153 
U.  S.  228,  14  Sap.  Ct.  816,  38  L.  Ed.  698. 
On  the  other  hand,  the  rule  is  firmly  estab- 
lished that,  where  a  promissory  note  for  a  cer- 
tain amount,  payable  at  a  certain  time,  is  de- 
lirered  into  the  hands  of  the  payee,  to  take  ef- 
fect preaeatly  as  the  obligation  <A  the  defend- 
ant, parol  evidence  to  introduce  conditions  or 
modifications  of  the  terms  is  not  admissible. 
The  case  of  Hyde  v.  Tenwinket,  26  Mich.  93, 
illustrates  this  rule.  It  was  there  held  that 
an  att^pt  to  show  a  verbal  contemporaneous 
agreement  to  reduce  a  note  from  an  abscdute 
and  specific  promise  to  a  defeasible  engagement 
was  Inadmissible.  The  same  rule  has  been 
followed;  one  of  the  recent  cases  being  Phelps 
V.  Abbott,  114  Mich.  88,  72  N.  W.  3;  Bums 
&  Smith  I/nmber  Co.  v.  Doyle,  71  Conn.  742, 
43  Ati.  483.  71  Am.  SL  Bep.  235.  We  think 
it  clear  that  the  present  case  falls  within  that 
line  of  cases  which  predudes  parol  evidence  of- 
fered to  vary  the  terms  of  a  written  instrument. 
If  we  adopt  the  testimony  of  the  defendant  as 
correctly  stating  the  transaction,  and  more  cer- 
tainly if  we  adopt  the  terms  of  the  notice  of 
defense  by  wbidi  the  defendant  was  bound, 
these  notes  were  delivered  to  take  effect  pres- 
ently, but  upon  the  alleged  parol  agreement 
that  they  were  to  become  void  in  the  event  that 
a  certain  contingency  shonld  happen.  This  is 
no  more  than  averring  that  plaintiff  entered 
into  a  contemporaneous  parol  agreement  that, 
while  the  defendant's  obligation  bound  him  to 
pay  absolutely  the  sums  of  money  at  spedfied 
times,  yet  in  a  certain  contingency  this  sam 
should  not  be  payable  at  all,  and  the  notes  tie 
reddivered.  It  is  suggested  also  that  there 
was  a  total  failure  of  consideration.  This  can- 
not be  held,  for  the  reason  that  there  was  trans* 
ferred  to  the  defendant,  in  conrideration  for 
the  notes,  the  chattel  mortgage  and  prwuissory 
note  of  the  J.  R.  Pearson  Company,  which 
note  bad  indorsera  against  whom  it  would  be 
enforceable.  There  was  no  absolute  and  total 
failuro  of  consideration,  and  no  defense  of  par* 
tial  considerati<m  was  noticed  under  the  general 
issue." 

Other  cases  tending  mon  or  less  to  sap- 
port  the  doctrine  announced  In  fbs  case  lasA 
cited  are  Stoddard  v.  Nelson.  17  Or.  417.  21 
Pac  456;  WUson  r.  WUson,  26  Or.  251,  38 
Pac.  185;  Murray  t.  E^nri»U  Co..  10  Ind. 
AK).  184,  87  N.  n.  784;  Gamer  t.  Fite,  93 
Ala.  405,  9  Sooth.  867;  Hubble  v.  Mnrphy,  1 
DuT.  (Ky.)  278;  GlaiUn  t.  Esterly  Harvest 
Ins  Machine  Co.,  118  Ind.  872,  21  M.  &.  85. 
8  L.  R.  A.  863.  The  case  of  WUscm  t.  Wilson, 
supra,  has  some  features  In  common  with  the 
case  at  bar.  The  defoisa  was  that  the  prom- 
issory note  in  question  was,  in  fact,  intended 
as  a  mere  memwandum,  and  was  not  to  be 
paid  until  the  amount  thereof  vas  realised 
from  the  proceeds  of  a  mine  whldi  had  been 
transferred  to  the  defendant  This  court 
htid  adversely  to  defendant's  contention. 
Gases  which,  when  i*wffually  examined,  seem 
to  hold  an  opposite  view,  are  numerous,  but, 
as  we  have  before  observed  and  shall  present- 


ly show,  the  contradlctim  is  more  KppuaA 
than  real,  and  most  of  the  cases  can  be  har^ 
mcmized  and  diown  to  be  subject  to  a  gen. 
eral  rule  consistent  with  the  mtetj  of  com- 
mercial paper  and  with  the  general  roles  of 
law  respecting  the  admlssloD  of  parol  evi- 
dence to  contradict  or  vary  the  contents  of 
written  Instruments.  The  case  of  Ware  r. 
Allen,  128  U.  S.  590.  9  Sup.  Ct  174,  82  L.  Ed. 
568,  may  Justly  be  termed  a  leading  case  on 
this  subject  In  that  case,  which  was  a  siUt 
in  equi^  to  enforce  the  payment  of  two 
promissory  notes  for  15,000  each,  made  in 
favor  ct  plaintifr  by  the  firm  ot  Allen,  West 
&  Bush,  the  fiicts  were  titiat  one  T.  P.  Ware, 
a  brother  of  idalntlff,  was  Indebted  to  the 
defoidants  for  merchandise  in  the  sum  of 
$18,000.  His  business  was  conducted  by  the 
plaintiff,  and  was  so  embarrassed  that  the 
debts  could  not  be  paid.  Plaintiff  a  year  or 
two  before  had  conducted  a  business  in  bis 
own  name  at  the  same  place,  and,  bdng 
llk^  to  fall,  had  sold  out  his  busliiess  to 
bis  brother,  but,  ostenstbly  as  the  agoit  of 
the  latter,  oontlnaed  to  manage  and  omtnd 
It  In  this  oondiUon  of  affairs  plaintiff  vldt- 
ed  Allen,  West  &  Btish  and  r^^eseoted  that 
his  brother  was  unable  to  pay  his  ddUs; 
that  bis  creditors  were  becoming  impatient; 
that  he  himself  held  two  notes  for  95,000 
each  against  his  Iwother ;  that  he  desired  the 
defendants  to  Institute  proceedings  by  at- 
tachmmt  to  ccdlect  th^r  claim  and  his  own, 
and  for  that  purpose  proposed  that  he  afaonld 
transfer  his  notes  against  his  brother  to 
them,  teMajs  their  note  for  $10,000;  and 
that,  if  they  would  consent  to  this  arrange- 
ment, he  would  diow  them  sufficient  reason 
for  seising  the  pn^rty  by  attachment 
defendants  expressed  thetv  doubt  as  to  the 
l^llty  of  sucb  a  course,  and  said  Oiat  they 
would  like  to  consult  their  counsd  before 
making  the  arrangement,  but  plaintiff  seoned 
impatient  of  this  d^ay,  and  Indsted  that 
In  the  meantime  somebody  Mse  might  attach 
the  property  and  defeat  both  their  datans; 
and  finally,  reluctantly  yielding  to  Us  is* 
portuniUes,  the  defendants  took  bis  notes 
and  gave  their  own  as  requested.  .  Befiwe  tte 
note  was  signed  It  was  distinctly  agreed  that 
It  was  to  be  of  no  effect  until  defendants 
shonld  have  had  an  opportunity  to  consolt 
their  counsel,  and  he  should  assure  then 
that  the  proceeding  was  lawful,  and  tbe  irt- 
tachment  fOr  the  full  amount  of  both  daimi 
could  be  mforoed.  The  defendants'  counsd, 
upon  being  consulted,  mphatlcally  disap- 
proved of  It  and  advised  the  defendants  to 
have  nothing  to  do  with  It  or  with  the  notes 
of  W.  P.  Ware  against  his  brother.  Hie  de- 
fendants then  sued  and  attached  for  thdr 
own  debt  and  collected  it  Subsequoitly  W. 
P.  Ware  brov^t  a  suit  In  equity,  as  required 
\fy  the  law  of  Mlaslssiind  .where  an  attadi- 
ment  is  sought,  and  the  defense  above  stated 
was  upheld.  Mr.  Justice  Miller,  ntba  reflect 
Ing  severely  upon  the  conduct  and  motives  4rf 
plainttff  In  procuring  the  agreement  and  hi- 
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tlmaOng  that  the  Trhole  proceedlnc  was 
probably  a  fraud,  said: 

"We  did  not  think  it  necwsarj  to  inquire 
■further  into  the  evidence  brought  to  soBtain  thie 
-defense;  for  we  are  quite  clear  that  the  testi- 
moDT  does  establiah  the  agreement  alleged 
b^  the  defendants  to  have  been  made  at  the  va- 
rioua  interviews  between  the  persons  compos- 
ing the  firm  of  Allen,  West  &  Bush,  or  some 
of  them,  and  the  plaintiff,  at  and  before  the 
time  when  they  delivered  to  him  the  instrument 
sued  on  and  received  from  him  the  two  notes 
made  by  his  brother,  T.  P.  Ware;  that  the 
firm  were  to  have  an  opportunity  to  consult 
-counsel,  upon  whom  they  relied,  ae  to  the  va- 
lidity of  the  transaction;  and  that,  if  such 
advice  was  adverse,  then  the  instrumrat  given 
hj  them  was  to  be  of  no  effect.  It  also  suffi- 
ciently appears  that  they  were  advised,  with- 
out hesitatitm,  by  the  counsel  to  whom  they 
had  reference  in  those  conversations  iU>ont  the 
agreement,  that  the  traoaaction  was  not  one 
that  would  stand  the  test  of  a  1^1  investi^a- 
tion.  ^niis  is  to  be  considered  in  connection 
with  the  fact  that  the  firm  only  brought  suit 
for  thdr  own  claim,  and  have  since  returned,  or 
offered  to  return,  the  notes  of  W.  P.  Ware, 
which  were  given  him  by  bis  brother  and  deliv- 
ered to  them  when  the  paper  was  executed. 
We  are  of  opinion  that  this  evidence  shows  that 
the  contract  upon  which  this  suit  is  brought 
never  vent  into  effect;  that  the  condition  upon 
which  it  was  to  become  operative  never  occur- 
red, and  that  it  is  not  a  question  of  contradict- 
ing or  varying  a  written  instrument  by  parol 
testimony,  but  that  it  is  one  of  that  class  of 
cases,  well  recognized  in  the  law,  by  which  an 
instrument,  whether  delivered  to  a  third  per- 
son as  an  escrow  or  to  the  obligee  In  it,  is 
made  to  depend,  as  to  its  going  into  operation, 
upon  events  to  occur  or  to  be  ascertained  there- 
after." 

In  the  case  of  Pym  t.  Campbell,  0  BL  & 
BL  S70.  dted  by  Mr.  Justice  Miller,  It  ap- 
peared that  the  defendants  agreed  In  writing 
to  purchase  an  Interest  in  an  inrenticm;  the 
agreement  being  absolute  on  its  face.  In  an 
action  for  breach  the  defendants  showed 
that,  when  the  negotiations  had  progressed 
BO  far  that  the  price  had  been  agreed  upon  in 
case  defendants  concluded  to  bny,  a  meeting 
was  arranged  at  which  the  plaintiff  was  to 
explain  his  invention  to  two  engineers  ap- 
pointed by  defendaiits,  when,  if  they  approv- 
ed, the  machine  should  be  bought  At  the 
time  appointed  the  defendant  and  the  en- 
gineers attended,  but  the  plaintiff  did  not 
appear.  The  plaintiff  finally  arrived  after 
one  of  the  engineers  had  gone.  The  en- 
gineer present  approved,  and  It  was  proposed 
that,  as  the  parties  were  all  present,  and  it 
might  be  troublesome  to  meet  again,  a  paper 
should  then  be  drawn  up  and  signed  which. 
If  the  absent  engineer  approved,  should  be 
the  agreement,  but  that,  if  he  disapproved, 
the  paper  should  not  be  an  agreement  This 
was  done,  and  the  absent  engineer  upon  sub- 
sequent inspection  disapproved  of  the  ma- 
chine.  The  court  held  the  defense  good. 
Erie,  J.,  saying: 

"1  think  that  this  rule  ouglit  to  be  discharg- 
ed. The  point  made  is  that  this  is  a  written 
agreement,  absolute  on  the  face  of  it,  and  that 
evidence  was  admitted  to  show  it  was  condition- 
al; and  if  that  had  been  so  it  would  have  been 
vrrong.  But  I  am  of  opinion  that  the  evidence 
showed  that  in  fact  there  was  never  any  agree- 


ment at  alL    Tha  productl<m  <tf  a  paper  poi^ 

porting  to  be  an  agreement  by  a  party,  with 
his  signature  attached,  afforda  a  strong  pre- 
sumption that  it  is  his  written  agreement;  and, 
if  in  fact  he  did  sign  the  paper  animo  contra- 
hendi, the  terms  contained  in  it  are  condusive, 
and  cannot  be  varied  by  parol  evidence;  but 
in  the  present  case  the  defense  begins  one  step 
earlier;  the  parties  met  and  expressly  stated 
to  each  other  that,  though  for  convenience  they 
would  then  si^  the  memorandum  of  the  terms, 
yet  they  were  not  to  sign  it  as  an  agreement 
until  Abemethie  was  consulted.  I  grant  the 
ri^  that  such  a  defense  may  be  set  up  without 

? round,  and  I  agree  that  a  jury  should  there- 
ore  always  look  on  such  a  deiense  with  sus- 
picion; but,  if  it  be  proved  tliat  tn  fact  the 
paper  was  signed  with  the  express  intention 
that  it  should  not  be  an  agreement,  the  other 
party  cannot  fix  it  as  an  i^reonent  upon  those 
so  signing.  The  distinction  in  point  of  law  is 
that  evidence  to  vary  the  terms  of  an  agree- 
ment in  writing  is  not  admissible,  but  evidence 
to  show  that  there  la  not  an  agrevnent  at  all 
is  admissible." 

In  La  Grande  National  Bank  r.  Blum, 
26  Or.  49,  87  Pac.  48,  the  defense  pleaded 
was  that  at  the  time  of  the  execution  of  the 
note  in  suit  the  plaintiff  entered  Into  an 
agreement  with  defendants  whereby  defend- 
ants were  to  collect  for  plaintiff  two  promis- 
sory notes  held  by  plaintiff  against  one  O.  N. 
Ramsay,  which  It  delivered  to  defendant  un- 
der an  agreement  that  he  would  pay  over  the 
proceeds  if  collected,  or,  if  unable  to  do  so. 
would  return  the  notes,  and  that  the  note  In 
suit  was  given  to  secure  the  compliance  with 
said  contract,  and  that  defendant  had  pez^ 
formed  hia  part  of  the  agreement  This  was 
held  a  good  deteaae,  Mr.  Justice  Bean  say- 
ing: 

"If  the  note  was  given  to  secure  the  perform- 
ance ik  Blum's  contract  to  collect  and  pay  over 
to  plaintiff  the  proceeds  of  the  Ramsay  notes, 
or  to  return  them  If  not  collected,  and  Blum 
has  performed  his  agreonenC  such  performance 
woum  manifesUy  operstB  as  a  failure  ot  om- 
siderati<m." 

Another  case  dted  by  counsel  for  defend- 
ant Is  McECnight  T.  Parsons,  XS6  Iowa.  390, 
118  N.  W.  858,  125  Am.  St.  Bep.  260,  22  L. 
B.  A.  (N.  8.)  718,  15  Ann.  Gas.  66Bl  In  this 
case  the  note  was  given  as  the  purchase 
price  of  a  cow  which  was  warranted  to  be  a 
good  breeder,  and  there  was  an  agreentent 
that  the  note  should  not  be  n^tlable  until 
the  cow  should  have  been  bred  and  have  a 
calf.  The  payee  negotiated  the  note  before 
due,  and  It  sabsequoitly  tamed  out  that  the 
cow  was  barren.  As  between  the  payee  and 
the  purcbaaer  there  was  an  evident  failure 
of  consideration,  and  the  dispute  arose  col- 
laterally as  to  whether  the  assignee  of  the 
note  was  an  innocent  purchaser.  It  was  con- 
tended that  the  agreement  of  the  payee  of 
the  note  to  negotiate  it  until  the  time  agreed 
upon  and  the  failure  of  the  payee  to  deliver 
the  cow  with  calf  according  to  the  contract 
constituted  such  a  fraud  ui>on  the  purchaser 
as  placed  upon  the  assignee  of  the  note  the 
burden  of  pleading  and  proving  that  he  pur- 
chased the  note  In  good  faith  and  without 
notice,  and  this  contention  was  held  good; 
the  court  saying  Incidentally  that  It  was 
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competent  to  show  that  the  delivery  of  the 
note  was  conditioned  and  that  the  condition 
had  not  been  compiled  with.  Many  other 
cases  along  the  same  line  might  be  dted, 
notably  Beach  v.  Nevlns,  162  Fed.  129,  89  O. 
C.  A.  129,  r*-reported  In  18  L.  R.  A.  (N.  8.) 
288,  which  contains  dopious  nottits  citing 
many  decisions  sustaining  the  principal  case. 
See,  also,  Excelsior  Sav.  Fund  &  Loan  As- 
sociation V.  Foi,  253  Pa.  257,  98  Atl.  593, 
reported  and  annotated  In  Cent.  L.  J.  vol.  83, 
No.  16,  the  notes  to  which  cite  many  deci- 
sions sustaining  the  main  case  as  well  as 
those  opposed  or  apparently  In  conflict. 
From  all  these  decisions  we  are  of  the  opin- 
ion that  this  general  rule  may  be  deduced. 
It  may  be  shown  as  between  the  maker  and 
the  payee  that  prior  to  the  delivery  of  the 
note  Its  payment  was  made  conditional  when- 
ever the  condition  or  contingency  affects  the 
consideration;  that  is  to  say.  If  the  maker 
of  the  note  stipulates  that  it  shall  take  ef- 
fect only  upon  the  happening  of  an  event, 
and  the  failure  of  such  contingency  aCFects 
the  consideration  to  the  extent  that  he  does 
not  get  the  value  or  thing  that  he  has  bar- 
gained for,  it  Is  a  good  defense,  because  there 
Is  a  failure  of  consideration,  or,  if  the  note 
is  given  upon  a  stipulation  that  it  shall  not 
be  effective  unless  a  particular  event  shall 
happen,  and  by  reason  of  a  failure  of  the 
event  to  happen  the  maker  does  not  reap  the 
benefit  contemplated  by  reason  of  Its  occurs 
fence,  there  Is  a  failure  of  consideration  and 
the  stipulation  Is  good.  Take  the  case  of 
Ware  r.  Allen,  supra,  one  of  the  inducements 
to  sign  the  note  was  to  facilitate  the  collec- 
tion of  a  debt  The  note  would  not  have 
been  signed  unless  the  proposed  contract 
would  effectuate  that  purpose.  It  was  agreed 
that  the  contract  would  not  be  complete  un- 
til the  makerft  of  the  note  ascertained  from 
counsel  whether  the  proposed  arrangement 
would  effectuate  that  purpose.  The  note 
was  not  the  complete  contract,  but  only  one 
part  of  the  contract  The  contract  was  not 
to  be  complete  until  counsel  approved  It  He 
did  not  approve  it  and  therefore  it  was 
Incomplete,  and  the  makers  of  the  note  had 
nothing  of  value  for  the  note  which  they  had 
given.  In  its  final  analysis,  leaving  out  of 
consideration  the  fraadulent  practices  of 
Ware  and  the  evident  fact  that  the  notes  of 
bis  brother  which  he  left  In  the  possession 
of  the  defendants  were  collusive  and  worth- 
less to  them,  there  was  a  failure  of  consider- 
ation. In  the  case  of  La  Grande  Nat  Bank 
V.  Blum,  supra,  the  consideration  of  the  note 
was  a  contract  to  collect  and  pay  over  cer- 
tain moneys  to  the  plaintiff.  If  the  moneys 
were  collected  and  paid  over,  there  was 
nothing  due  the  plaintiff  and  the  considera- 
tion failed;  and  it  was  so  held.  So  also  in 
the  case  of  Pym  v.  Campbell,  supra,  the  con- 
tract was  incomplete.  A  part  of  the  contract 
was  that  before  It  became  a  complete  con- 
tract the  makers  of  the  note  should  have 
me  benefit  of  certain  expert  advice  which 


was  In  Itself  a  thing  of  value,  and  that  the 
contract  should  not  be  complete  until  he 
should  obtain  sudb  favorable  advice.  The 
favorable  advice  was  not  given,  the  contract 
was  not  completed,  the  defendants  purchased 
no  machine,  and  the  plaintiff  held  a  note  ut- 
terly without  consideration.  If  the  defend- 
ants had  advanced  money  under  such  cir- 
cumstances, they  could  have  recovered  It 
back,  and  by  the  same  token  they  would 
not  be  required  to  pay  a  note  which  was 
given  in  lieu  of  an  advancement  o'f  money. 
It  seems  plain  to  us  that  unless  the  happen- 
ing of  the  alleged  contingency  or  its  failuro 
to  happen  is  so  intimately  related  to  the 
transaction  as  to  amount  to  a  failure  of  con- 
sideration, It  cannot  be  pleaded  as  a  defense. 
Such  Is  the  opinion  of  Mr.  DanieL  He  says: 
"It  has  been  held  in  a  nnmber  of  cases  that 
a  note  may  be  delivered  to  the  payee  to  take 
effect  only  upon  a  condidcm  precedent  and  that 
default  in  the  fulfillment  of  such  cooditioiia 
may  be  shown  by  parol  evidence,  and  will  de- 
feat recovery  as  between  immediate  parties. 
But  onlesB  the  nonfulfillment  of  the  condition 
goes  to  the  failure  of  consideration  this  would 
seem  to  trench  upon  fixed  principles  of  law. 
Evidence  of  want  of  consideratioD  is  admissible 
between  original  parties.  'Every  bill  or  note 
imports  two  things:  Value  received,  and  an 
agreement  to  pay  the  amount  on  certain  speci- 
fied terms.  Evidence  is  admissible  to  deny  the 
receipt  of  value,  but  not  to  vary  the  engage- 
ment* Tbe  cases  amply  sustain  the  foregoing 
views,  whi<±  seem  to  us  altogether  correct  It 
has  been  beld  that  it  is  competent  to  show  by 
parol  that  at  the  time  a  note  was  made  it  was 
agreed  that  It  should  be  held  for  nothing  on 
the  happening  of  a  certain  event  But  unless 
■uch  event  operated  a  failnre  of  consideration, 
we  cannot  perceive  upon  what  principle  such  a 
view  could  be  taken.  The  consideration  of  ctm- 
tracts  in  writing  is  in  general  open  to  Inquiry, 
and  it  is  not  an  infringement  of  tbe  rule  ex- 
cluding parol  evidence  to  add  to,  vary,  or  con- 
tradict writings,  to  receive  parol  evidence  of 
the  actnal  consideration  for  the  purpose  of  de- 
termining its  validity,  or  its  failure,  or  that 
from  any  cause  it  is  sufficient  or  insufficient  to 
support  the  contract"  Daniel,  Neg.  Instro- 
mcnts,  {  81a. 

In  this  view  of  the  law  let  us  consider 
the  defense  pleaded  in  tbe  answer  here. 

[2]  It  is  admitted  that  the  defendants  re- 
ceived from  plaintiff  ¥700  In  cash.  It  is 
true  that  It  Is  alleged  on  behalf  of  Clark 
that  the  plaintiff  "delivered"  to  him  $100 
of  the  money,  and  that  he  "delivered"  it  to 
Monard  Fix,  but  the  pleading  artfully  evades 
any  allegation  that  he  was  acting  as  the 
agent  or  bailee  of  plaintiff,  and  Is  entirely 
consistent  with  tbe  fact  tliat  he  borrowed  it 
on  his  own  account- for  the  purpose  of  i>aying 
or  "delivering"  it  to  Monard  Fix.  If  such 
should  be  the  case,  perjury  could  never  be 
predicated  upon  the  falsity  of  this  allegation 
In  the  answer.  The  fact  remali^  that  these 
defendants  between  them  received  $700  of 
plaintiffs  money  and  gave  their  note  for  it; 
that  ¥700  was  the  consideration  for  the  note. 
They  substantially  admit  that  it  was  given 
for  a  full  consideration,  but  say  It  was  to.  be- 
come void  upon  a  contingency.  What  la  the 
contingency?  "If  the  Supreme  Court  of  Ore- 
gon affirms  tlie  Judgment  asainst  Goff,  tbe 
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Dote  3hall  become  rold."  This  la  the  allega- 
tion in  a  nutshell.  How  does  this  affect  the 
consiaeratlon?  Not  at  all.  It  Is  not  alleged 
that  plaintiff  was  in  any  way  personally  or 
flnan^lly  Interested  in  the  result  of  Gofl's 
appeaL  His  acquittal  could  cancel  no  debt 
or  lessen  by  a  single  dollar  his  obligation  to 
plaintiff.  It  is  not  alleged  that  plaintiff 
wished  or  urged  or  procured  hfm  to  appeaL 
On  tbe  contrary,  it  Is  alleged  that  "Lester 
Goff  was  desirous  of  appealing  from  his  con- 
Tlction,"  and  that  tbe  plaintiff  agreed  to 
advance  him  tbe  necessary  money  for  that 
purpose.  So  far  as  the  record  shows,  the 
plaintiff  bad  no  more  interest  in  the  result  of 
the  appeal  tban  any  bank  would  bare.  It 
was  not  a  part  of  the  consideration  of  the 
note  which  by  its  terms  went  Into  effect  at 
once  and  conld  have  been  negotiated  the 
next  day.  There  was  nothing  to  be  done  to 
make  it  a  complete  contract  For  the  reasons 
given  above  tbe  alleged  agreement  Is  not 
even  a  good  collateral  contract,  as  It  was  en- 
tirely without  consideration,  so  that,  whether 
we  view  It  as  an  attempt  to  plead  a  CQutract 
not  completed  or  a  collateral  contract  ren- 
dering the  note  void  by  reason  of  a  condition 
subsequent,  the  defense  must  falL 
The  judgment  Is  afflnned. 

(29  Idabo,  718)  =— ■ 

Ex  parte  MARTIN. 
(Supreme  Court  of  Idaho.  Dec.  16,  1916.) 

1.  JvDQiCENT  «=»816— Modification  of  Dk- 
OftES— JuBisDicnoii  or  Court— Cubtodt  of 
Chcld. 

Where  by  its  decree  tbe  probate  court  oi 
Bannock  county  surrendered  the  custody  of  a 
minor  child  to  its  mother  "peudine  tbe  good  con- 
duct  and  abiUty  to  care  for  said  child  by  its 
mother,"  and  thereafter  tbe  mother  removed, 
wiU)  the  child,  from  Bannock  to  Ada  county,  the 
probate  court  of  Bannock  county  was  then  with- 
out Jurisdiction  to  arbitrarily  change  or  modify 
its  decree  theretofore  entered,  and  thereby  per- 
manently  deprive  the  mother  of  said  minor  child, 
In  the  absence  of  notice  to  the  mother  of  the 
proceedings  to  modify  such  decree,  and  such 
action  of  the  probate  court  of  Bannodi  county 
was  therefore  void. 

[EkL  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  61S ;  Dec.  Dig.  «=3316.] 

2.  AnopTioN  ®»7— GUABDiAir   akd  Ward 

«=36— VOLtmTEEB  GtrABDXAIfS— CoimtOL  OF 

Ward, 

Where  a  child  was  never  legally  surrendered 
to  or  placed  in  the  custody  of  the  Children's 
Home  Finding  and  Aid  Society,  the  society  never 
had  authority  to  exercise  any  control  over  it  or 
to  legally  act  as  its  guardian  and  consent  to 
its  adoption. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent.  Dig,  jST-lO:  Dec.  Dig.  ^wT:  Guardian 
and  Ward.  Cent  Dig.  {  7 ;  Dec  Dig.  «»6.] 

8.  Habeas   Cobfub  «=399(S)— Custodt  of 

Child  BEN. 
Parents  should  not  be  permanently  deprived 
of  the  custody  of  their  children  and  the  right 
to  act  as  tbeir  legal  guardians,  even  though  the 
custody  of  the  child  must  for  good  reasons  be 
temporarily  surrendered,  except  in  strict  accord- 
ance with  law  and  under  circumstaucea  where 
such  deprivation  is  fully  warranted. 

[Ed.  Note. — For  other  cases,  see  Habeas  Oor- 
pus,  Cent.  Dig.  8  Si;   Dee.  Dig.  «==>99<3).] 


4.  Habeas  Corpus  «=399a)— Custody  of  Mi- 
nor—Surrender  OF  HlOHT. 

Vnder  tbe  provisions  of  section  5774,  Rev. 
Codes,  either  of  the  parents  of  a  minor  child 
is  entitled  to  tbe  custody  and  guardianship  of 
such  child  while  competent  to  perform  such  du- 
ty and  not  otfacrwiae  unsuitable,  and  the  sur- 
render of  this  legal  right  to  be  effective  must 
be  made  in  accordance  with  law  and  the  pro- 
cedure proscribed  therefor. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus.  Cent.  Dig.  I  84;  Dec  Dig.  «e»98(D.1 

5.  Habeas    Corpus  ^=>Ofl(l)— Custody  of 
Children. 

Held  that,  under  the  facts  of  this  case,  the 
writ  of  habeas  corpus  must  issue  as  prayed  for, 
returnable  before  tm  district  Judge  in  whose  Ju- 
risdiction the  child  now  is,  in  order  that  the 
questions  relative  to  the  guardianship  and  cua* 
tody  of  said  minor  child  may  be  determined. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  8  84;  Dec.  Dig.  «=399(1).] 

Application'  by  Eva  Martin  for  a  writ  of 
habeas  corpua    Writ  granted. 

S.  I*.  Tipton,  of  Bolse^  for  petitioner.  J<dm 
F.  Nugent  and  S.  S.  Blaine,  both  of  Boise, 
for  rotors. 

BUDOEI,  3.  This  la  an  application  for  a 
writ  of  habeas  corpus  by  the  mother  of 
Esther  Lovejoy,  a  minor  child,  now  about 
three  years  old,  who,  It  Is  alleged  In  the  pe- 
tition for  the  writ,  is- unlawfully  restrained 
of  her  liberty  by  Henry  and  Lilla  Y.  Rogers, 
husband  and  wife,  of  Canyon  county,  and 
the  Children's  Home  Finding  and  Aid  So- 
ciety of  Idaho. 

It  appears  from  the  petition  that  In  the 
spring  of  1915  Fletcher  and  Eva  Lovejoy, 
then  husband  and  wife,  were  living  together 
in  the  city  of  Pocatello  with  their  family,  of 
which  the  minor  child  Esther  was  a  mem- 
ber; that  Fletcher  Lovejoy  failed  and  neg- 
lected to  provide  his  family  with  tbe  neces- 
saries of  life,  due  to  the  fact  that  he  was  an 
habitual  drunkard.  One  W.  L.  Hurlbert.  a 
citizen  of  Pocatello,  In  the  latter  part  of 
March,  1916,  Sled  a  petition  with  the  pro- 
bate court  of  Bannodc  county  in  which  It 
was  alleged  that  Fletcher  Lovejoy  and  hl» 
wife  bad  failed  and  neglected  to  provide  for 
th^  minor  children  the  necessaries  of  life, 
and  prayed  that  they  be  sarrendered  to  the 
care  and  cnstody  of  the  Children's  Home 
Finding  and  Aid  Society  of  Idaho;  here- 
upon tbe  praliate  court  Issued  a  citation  to 
Fletcher  LoveJ^  and  his  wife,  wber^  they 
were  dted  to  appear  before  said  court  and 
.show  cause  why  said  minor  chUdr^i  should 
not  be  conimltted  to  the  care  and  custody  of 
the  Ohilcbren's  Home  Finding  and  Aid  So- 
ciety. Eva  Lovejoy,  mother  of  tbe  cblldreD, 
appeared  before  the  court,  and  upon  a  bear- 
ing had  upon  the  all^tlona  of  the  petltlmt 
the  court  found  the  allegatitnis  to  be  true, 
and  mtered  Its  decree  as  follows,  viz.: 

"That  it  is  for  the  best  interest  of  said  chil- 
dren that  they  be  removed  from  the  custody  and 
control  of  Fletcher  and  Eva  Lovejoy  and  be 
surrendered  to  the  Children's  Home  Finding  and 
Aid  Society  of  Idaho." 


Wb^ot  otbsr  easei  ue  saiiM  toafe  and  KBT -NUMBER  la  all  Ker-Numbered  DlawU  and  ladexM 
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And  it  was  fnrthra  provldea  In  Bald  decree 
tbat  the  oonunltment  of  Esther  Lovejoy  to 
the  Ghlldren'a  Home  Finding  and  Aid  So- 
ciety be  suspended  "pending  the  good  con- 
duct and  ability  to  care  for  aald  dilld  by  its 
mother." 

Thereafter  Bra  Lovejoy  removed  with  said 
child  to  Boise,  where  ahe  found  a  home  with 
her  parents  and  the  grandparents  of  her  mi- 
nor child.  Tta  child  was  at  no  time  deliv- 
ered into  the  custody  of  the  Children's  Home 
Finding  and  Aid  Society;  neiUier  did  tbat 
society  at  any  time  exercise  control  orer 
the  chUd. 

On  or  about  the  14th  day  of  March,  1916, 
while  the  child,  with  Q»  permission  of  its 
mother,  was  temporarily  visiting  with  Hen- 
ry and  Lllla  V.  Bogers  of  Canyon  county, 
the  probate  Judge  of  Bannock  county,  with- 
out tbe  knowledge  or  consent  of  Bva  ZiOve> 
Joy.  mother  of  the  child,  modified  its  former 
decree,  wherein  the  custody  of  tbe  child  was 
given  to  Its  mother,  Eva  Lovejoy,  and  com- 
mitted the  child  unconditionally  to  the  Chil- 
dren's Home  Finding  and  Aid  So^fty  of 
Idaho. 

On  or  about  the  20th  day  of  March,  1916. 
while  the  child,  with  the  consent  of  its  motb- 
er,  was  still  visiting  with  Henry  and  liUa 
y.  Rogers,  they,  without  the  knowledge  or 
consent  of  its  mother,  filed  their  petition 
for  adoption  of  the  minor  child  with  the  pro- 
bate court  of  Canyon  county,  and  thereafter 
the  Children's  Home  Finding  and  Aid  So- 
ciety, In  writing,  consented  to  the  adoption 
of  tbe  minor  child,  Esther  Lovejoy,  by  Hen- 
ry and  Lllla  Y.  Rogers;  and  on  the  same  day 
the  probate  court  of  Canyon  county  entered 
an  order  in  wbidH  it  was  adjudged  and  d«> 
creed: 

"That  the  petltioDers,  Henry  and  Lllla  V. 
Rogers,  adopt  the  said  minor  child,  Esther  Love- 
joy, from  and  after  that  date,  and  said  Esther 
Lovejoy  be  regarded  and  considered  in  all  re- 
spects as  the  child  of  Henry  and  lilla  V.  Rog- 
ers, his  wife,  and  tbat  said  Henry  and  Lilla  V. 
Rogers  and  said  minor  child  should  thereafter 
Bostain  towards  each  other  all  legal  relations  of 
parent  and  diild,  as  provided  by  law." 

From  Uie  p^tim  It  appears  tiiat  Bva 
Lovejoy,  mottier  of  Bstlier,  was  not  notified 
or  preset  at  the  bearing  had  before  the 
probate  Judge  of  Bannock  county  wben  the 
latter  order  waa  made  by  that  court  uneon- 
dltlonally  depriving  her  of  tbe  care  and  cus- 
tody of  her  minor  diild;  neither  was  she 
present  or  served  with  notice  of  the  hearing 
had  before  the  probate  court  of  Canyon 
county  when  that  court  entered  its  decree 
whereby  Esther  Lovejoy  was  unconditionally 
surrendered  to  tbe  care  and  custody  of  Hen- 
ry and  lilla  V.  Sogers. 

It  further  appears  from  the  petition  that 
on  or  about  the  ISth  day  of  February,  1916, 
Eva  Lovejoy  filed  her  complaint  In  tide  dis- 
trict court  in  and  toe  Ada  county,  praying  for 
a  decree  of  divorce  from  Fletcher  Lovejoy 
upon  the  ground  that  he  was  an  habitual 
drunkard  and  bad  been  guilty  of  extreme 


cmeltj  towards  her.  In  tb»  com^alnt  she 
also  prayed  for  tlie  custody  of  their  minor 
child,  Esther.  Sumnuns  was  thereupon  duly 
issued  and  service  made  on  Fletcher  Lovejoy 
on  the  8th  day  of  AjnII,  iSlB,  and  thereafter 
a  decree  of  divwce  was  awarded  to  Eva_ 
Lovejoy,  upon  the  grounds  alleged  in  her" 
complaint,  ^e  trial  court,  in  additicm  to 
granting  the  decree  of  divorce,  awarded  the 
custody  of  the  minor  <dilld,  Esther,  to  its 
mother,  with  the  proviso  ttiat  said  minor 
child  had  not  theretofOTe  be«i  legally 
adopted. 

It  also  appears  tliat  Bva  Lovejoy  tfnoe  the 
granting  of  the  decree  of  divorce  has  re- 
married to  one  Elza  Martin.  In  her  petltloa 
Mrs.  Lovejoy,  now  Martin,  alleles  tbat  lier 
present  husband  is  flnanctally  able  to  care 
for,  edtirate,  and  support  her  mlnrar  ^ild, 
Esther,  and  that  he  has  consented  that  the 
child  be  bronght  to  their  home  to  reside 
with  them,  where  she  will  be  under  the  care 
and  custody  of  her  mother,  and  tliat  he  has 
fully  consulted  and  approves  of  the  present 
proceeding  brought  for  the  purpose  of  re- 
gaining the  possession  and  custody  of  the 
minw  child,  Esther. 

The  foregoing  are  substantially  the  tacts 
as  they  appear  hi  the  potion  and  are  admit- 
ted to  be  true  by  the  answer,  but  It  Is  con- 
tended tha^  even  admitting  tbe  allegation 
to  be  true,  they  are  insnflldent  to  warrant 
this  court  in  granting  the  relief  prayed  for. 

We  have  carefully  crasidered  the  briefs 
and  auOiorittes  submitted  by  eouud  who  ap- 
pear on  behalf  of  the  petitioner,  and  the 
brie&  and  authorltiM  dted  by  counsel  wbo 
appear  in  oppositloa  to  tbe  issuance  of  the 
writ  of  habeas  corpus,  and  we  have  readied 
the  conclusion  upon  the  showing  made  that 
it  will  not  be  necessary  tm  us  at  this  Ome 
to  construe  the  act  of  the  Legislature  found 
In  the  Sesdon  Ism  of  1B09  at  page  88 
(House  BUI  Na  287)  and  the  amoidmait 
thereto  (Seas.  Laws  1911,  a  185.  p.  61^,  and, 
as  n^ed  ^  counsel  for  the  petitioner,  to  de- 
termine the  constltutionalilsr  of  certain  ino- 
vlslons  of  ttie  law  confarrlng  power  apon 
probate  Judges  In  tliia  state  in  the  matter  of 
the  protection  ot  neglected  cfhildren,  uid  an- 
thorlEing  their  conmitmait  to  charitable 
societlea,  or  the  power  given  to  such  charita- 
ble aodetles  under  the  provisions  of  the 
laws  of  ttds  state  to  permanently  derive 
parrats  of  the  care  and  custody  of  their  mt- 
nor  diildren,  in  order  to  determine  tlie  Ta- 
lidlty  of  the  proceedlnsB  liad  tomliing  tlie 
matter  at  the  adoption  of  tbe  <dilld.  Bstlier. 

[1]  Beverting  to  fh»  prooeedlngi  had  be< 
fore  the  probate  court  of  Bannodc  coonty* 
and  for  the  purposes  of  this  bearing  conced- 
ing that  the  proceedings  were  regular  up  to 
and  Indudlng  the  order  made  on  or  about  the 
month  of  March,  191S,  where  by  its  decree 
the  probate  court  surrendered  the  custody  of 
tbe  minor  child,  Esther,  to  its  mother  "pend- 
ing the  good  omduct  and  ability  to  care  for 
said  child  by  its  mother,"  it  is  Quite  evidoit 
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to  our  minds  tbat  after  the  entry  of  the  fore- 
going decree  and  the  removal  of  the  mother 
with  the  child  from  Bannock  county  to  Ada 
county  the  probate  court  of  the  former  coun- 
ty was  without  Jurisdiction  to  arbitrarily 
diange  or  modify  its  decree  theretofore  en- 
tered, and  thereby  permanently  deprive  the 
mother  of  the  custody  of  her  minor  child, 
Esther.  This  woald  be  partlcnlarly  true  In 
the  absence  of  notice  of  the  proceedings  to 
modify  said  decree  given  to  Eva  Lovejoy. 
Neither  Eva  Lovejoy  nor  the  minor  t^ld 
was  residing  in  Bannock  ooonty  at  the  time 
the  probate  Judge  concluded  to  unconditional- 
ly deprive  the  mother  of  her  child  and  sur- 
render it  to  the  Cblldren's  Home  Finding  and 
Aid  Society  of  Idaho. 

It  would  be  an  an<HDaly  for  this  court  to 
sustain  the  action  of  a  probate  court  In  a 
matter  of  this  kind,  where  it  appeared  that 
the  mother  was  not  within  the  Jurisdiction  of 
the  court  and  received  no  notice  of  the  modi- 
fication of  tts  decree  deprivli^  her  of  the 
custody  of  her  minor  child,  without  an  op- 
p<ntimlty  to  be  heard  tn  her  own  defense. 
From  the  facts  appearing  in  the  petition  in 
this  case  we  are  able  to  reach  but  one  con- 
clusion, which  is  that  the  action  on  the  part 
of  the  probate  court  of  Bannock  county  was 
wlUumt  Jurisdiction  and  absolutely  void. 

[11  It  necessarily  follows  that,  if  the  ac- 
tion of  the  probate  court  of  Bannock  coun^ 
was  Told,  the  CaiUdren's  Home  Finding  and 
Aid  Sode^  of  Idaho  had  no  authority  to 
Gonwnt  to  the  adoptton  of  the  child  by  Henry 
and  Ulla  7.  Rogers  of  Canyon  county,  ^le 
child  never  having  been  legally  surrendered 
to,  or  placed  in  the  care  and  custody  of,  the 
Children's  Home  Finding  and  Aid  Society, 
that  society  was  clearly  without  authorl^ 
to  exercise  any  right  or  control  over  It,  or 
to  legally  axt  as  Its  guardian  and  therein 
cmsent  to  Its  adoption. 

We  crane  now  to  a  consideration  of  the 
proceedings  had  in  the  probate  court  of  Can- 
yon count?.  These  proceedings,  as  appears 
from  the  petition,  were  bad  without  the 
knowledge  or  consent  ^ther  Fletcher  Love- 
jof  or  Era  Lovejcv,  pa^oite  of  Esther,  and 
neither  consented,  in  writing  or  otherwise, 
to  the  adoptUm  of  th^  minor  child  by  Hen- 
ry and  IiUla  V.  Bogers,  or  were  present  at 
or  had  notice  of  the  hearing  had  on  or  about 
the  aoth  day  of  Uarch,  1916,  b^ore  fbe  pro< 
bate  judge  of  Canyon  county*  where  an  op- 
POTtnnlty  should  have  bem  t^vea  the  parents 
of  Esther,  or  either  of  them,  to  appear  and 
answer  the  petition  filed  by  Henry  and  Lilla 
V,  Sogers,  of  Canyon  county,  tm  the  adop- 
tion by  tbem  at  the  minw  chllio,  Esther.  l%e 
matter  of  primary  importance  in  a  proceed- 
ing of  this  character  Is  the  future  wdfore 
and  beat  interests  of  the  minor  dilld,  which. 


under  the  facts  and  circumstances  of  this 
case,  deserves  careful  conEdderatlon  and  ^11- 
gent  inquiry. 

[3]  Parents  should  not  be  permanently  de- 
prived of  the  custody  of  their  children  and 
the  right  to  act  as  their  legal  guardians,  even 
when  under  certain  clrcumstancen  the  cus- 
tody of  the  children  must  be  temporarily 
surrendered,  except  in  strict  accordance  with 
the  statutes  and  under  circumstances  which 
fully  warrant  such  drastic  action. 
[4]  Section  5774,  Rev.  Codes,  provides  that: 
"Either  the  father  or  mother  of  a  minor 
[child],  being  themselves  respecdvely  competent 
to  transact  their  own  business,  and  not  other- 
wise unsuitable,  must  be  entitled  to  the  guard- 
ianship of  tbe  minor." 

Tniile  either  of  the  parmta  are  ccmpetent, 
and  not  unsuitable,  they  are  absolut^  en- 
titled to  the  guardianship  of  their  minor 
children,  and  the  surrender  of  this  legal 
tight  must  be  made  in  accordance  with  the 
statutes  and  the  proceedings  therein  pre- 
scribed. 

[S]  We  have  readied  the  condnslon  that 
uptm  the  shovring  made  In  the  petition, 
whldi  la  not  denied,  the  writ  of  hal>eas  cor- 
pus ought  to  issue;  and  It  is  so  ordered. 

In  Tlew  of  the  fftct  that  the  last  proceed- 
ings had  with  reference  to  the  adoptl<m  of 
the  mfiaor  diild,  Esther,  were  had  In  Canyon 
county,  and  the  validity  of  sudk  proceedings 
may  be  Involved  In  the  hearli^  upon  the  re- 
turn to  the  writ  of  habeas  corpus,  as  well  as 
tbe  question  of  whether  or  not  Eva  Uar- 
tin  is  a  fit  and  proper  person  to  have  the  fu- 
ture care  and  custody  of  her  minor  child, 
which  should,  in  our  Judgment,  be  carefully 
inquired  Into,  tlie  writ  will  issue  to  Henry 
and  Lllla  V.  Sogers  and  the  Children's  Home 
lading  and  Aid  Society  of  Idaho  dlrecttng 
and  commanding  them  and  each  of  them  to 
have  the  body  of  Esther  Lovejoy  before  the 
Honorable  Ed.  L.  JBryan,  district  Judge 
the  Seventh  Judicial  dlstilct  in  and  for  Can- 
yon  county,  at  a  time  and  place  to  be  by  him 
fixed  and  spedfled,  not  to  exceed  ten  days 
trom  tUe  date  €t  the  rendition  of  this  ded- 
slon,  at  which  time  said  district  Judge  will 
bear  such  testimony  as  may  be  offered,  and 
which  woidd  be  material,  tending  to  establish 
the  fitness  of  Eva  Martin  to  have  the  future 
care  and  custouy  of  her  daughter,  Esther, 
and  If  upon  sudi  hearing  it  appears  ttut  she 
Is  a  fit  and  proper  person  to  have  the  care 
and  custody  of  her  minor  diild,  and  is  so 
itftuated  that  she  la  able  to  properly  main- 
tain, care  for,  and  educate  sudi  child,  an  or- 
der shall  be  made  by  the  district  Judge  In 
accordance  with  the  views  of  this  court  as 
expressed  In  the  forcing  ofptsSm. 

SULLITAN,  a  J.,  and  MOBGAN,  3^  oon* 
cur. 


Digitized  by 


Google 


576 


161  PACIFIO  REPORTER 


(Idabo 


<29  l&aho,  en) 

BOECK  T.  BOECK. 
(Sapreme  Court  of  Idaho.    Dec  2,  1016.) 

1.  GboUKDS  rOB  DiTOBCB — "EXTBEMB  CBIJEL- 

TT*'— Statute. 
•'Extreme  cmelty,"  as  a  ground  for  divorce, 
Is  defined  by  section  2649.  Rev.  Codes,  to  be  "tlie 
infliction  of  prievons  bodily  injury  or  grievous 
mental  sultennji:  upon  the  other  by  one  party  to 
the  marriage." 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Extreme 
Cruelty.] 

2.  Witnesses  fls=»53(l)— Husband  and  Wife 

— DiVOBCE. 

Under  the  provisions  of  section  1  of  an  a<rt 
'4>f  the  Legialatare  approved  March  13,  1900 
(Sess.  Laws  1900,  p.  834),  either  party  to  an 
action  tor  divorce  may  call  the  other  as  a  wit^ 
ness. 

lEd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §  137;  Dec.  Dig.  «=>53(1).] 

3.  Witnesses  <S=3276— Ezauination  — Caix- 
INO  OP  Adverse  Pabtt. 

That  act  of  the  Legislature  permits  a  party 
to  a  civil  action  to  call  as  a  witness  the  adverse 
party  and  to  prove  by  him  a  fact,  or  facts,  in 
issue  which  could  not  be  otherwise  readily  estab- 
lished, and  allows  such  witness  bo  be  examined 
according  to  the  liberal  rules  of  cross-examina- 
tion whereby  leading  questions  may  be  propound- 
ed. Trial  courts  have  the  same  control  over  such 
examination  that  they 'have  over  cross-examina- 
tion, and  it  Is  an  abuse  of  judicial  discretion  and 
of  the  privilege  granted  by  the  act  to' permit  a 
party  caHing  his  adversary  as  a  witness  to  in- 
quire into  the  entire  controversy  and  to  examine 
him  with  respect  to  matters  about  which  other 
evidence  is  readily  available. 

[Ed.  Note.— For  other  cases,  see  Witnessts, 
Cent  Dig.  Sl  976-978;  Dec.  Dig.  «S=3276.] 

4.  WiTHBSBES  #=»338— Impeachmeni^Mode. 

The  right  to  impeach  a  witness  and  the  meth- 
ods of  impeachment  are  statutory,  and,  if  a  wit- 
aesB  is  to  be  discredited  in  this  manner,  the  stat- 
ute must  be  conformed  to. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  IS  1114,  1115.  1118;  Dea  Dig.  ^ 
338.] 

5.  DivoBCE  iS=346— Remedy— EianT  to- 

Divorce  is  a  remedy  for  the  relief  of  an  In- 
jured spouse  who  has  not  been  the  voluntary, 
procuring  cause  of  the  acts  relied  apon  to  invoke 
it,  and  it  is  not  available  for  one  wbb,  disre- 
garding the  solemnity  of  the  nuptial  vows, 
prompts  the  other  party  to  the  marrmge  to  con- 
duct which  would  be  inexcusable  if  committed 
■gainst  a  husband  or  wife  who  wa^  honestly  en- 
d^voring  to  sustain  the  marriage  relation. 

[Ed.  Note. — For  other  cases,  see  DiTor(»,  Cent. 
Dig.  SS  145-159;  Dec  Dig.  ^46.] 

Divobob  4==>46— Actions— Defenses. 
Where  it  appears  that  the  plaintiff  in  an  ac- 
tion for  divorce,  by  disagreeable  and  nagging 
conduct,  was  the  procuring  cause  of  the  commis- 
sion of  the  acts  complained  of,  a  decree  dissolv- 
ing  the  bonds  of  matrimony  should  not  be  grant- 
ed and,  if  granted,  will  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  S§  145-159;  Dec.  Dig.  «s>46.] 

Appeal  from  District  Court,  Ada  County  i 
Oias.  P.  McCarthy,  Judge. 

Action  by  X*.  Ward^l  BoedC  against  John 
Boeck.  From  decree  for  platntUt,  defend- 
■ant  appeals.  Reversed,  and  cause  dlsmlBsed. 


James  F.  Allshie,  of  Cceinr  d'Alene,  and 
Hawley  ft  Hawley  and  Chas.  F.  Eoelsch,  all 
of  Boise,  for  appelant.  B.  J.  Frawley  and 
Wyman  ft  Wyman,  aU  of  Boise,  tm  respond- 
ent. 

MORGAN,  J.  [1]  This  is  an  appeal  from 
a  decree  of  divorce  granted  to  respondent  In 
a  suit  wherein  the  cause  of  action  stated  la 
"extreme  cruelty,"  which  is  defined  by  sec- 
tion 2649,  Rev.  Codes,  as  "the  Infliction  of 
grievous  bodily  Injury  or  grievous  mental  suf- 
fering upon  the  other  by  one  party  to  the 
marriage." 

[2-4]  In  order  to  sustain  the  allegations  of 
her  complaint,  respondent  called  appellant  as 
her  first  witness  and  required  him  to  testify 
under  the  provisions  of  an  act  of  the  Legis- 
lature approved  March  13,  1909  (Sess,  Laws 
1909,  p.  334),  wherein  it  Is  provided: 

"Section  1.  A  party  to  the  record  of  any  cItII 
action  •  ♦  ♦  may  be  examined  by  the  adverse 
party  as  If  under  cross-examination,  subject  to 
the  rules  applicable  to  the  examination  of  other 
witnesses ;  and  the  testimony  given  by  such  wit- 
ness may  be  rebutted  by  the  party  calling  him 
for  such  examination,  by  other  evidence.  Such 
witness  when  so  called,  may  be  examined  by  his 
own  counsel,  but  only  as  to  matters  testified  to 
on  such  examination. 

"Sea  2.  Nothing  contained  in  the  act  shall  be 
construed  In  such  manner  as  to  compel  the  bus- 
band  or  wife  to  testify  against  the  other,  nor  to 
compel  a  witness  to  disclose  information  or  conk* 
monlcations  which  are  privileged  by  law." 

Appellant  Insists  that  It  was  error  for  the 
court  to  permit  respondent  to  call  him  as  a 
witness  and  to  compel  him  to  testify  In  the 
case  against  his  will,  and  urges  that  to  do 
so  was  to  violate  the  second  section  of  the 
act:  This  contention  cannot  be  austelned. 
The  dlsguallflcatlon  of  husbands  and  wtves 
as  witnesses  Is  to  be  fonnd  In  subdivision  1 
of  section  6958,  Rev.  Codes,  and  It  provides : 

"A  husband  cannot  be  examined  for  or  against 
his  wife,  without  her  consent,  nor  a  wife  for  or 
against  her  husband,  without  his  consent;  nor 
can  either,  during  the  marriage  or  afterwards, 
be,  without  the  consent  of  the  other,  examined 
as  to  any  communication  made  by  one  to  the  otfa- 
er  during  the  marriage;  but  this  exceptlcm  does 
not  apply  to  a  civil  action  or  proceeding  by  one 
against  the  other  nor  to  a  criminal  action  or  pro- 
ceeding for  a  crime  committed  by  violence  of  one 
against  the  person  of  the  other." 


Clearly,  the  wife  nmsented  In  this 
that  b»  husband  testis.  He  was  prodnoed 
by  her  as  a  vritness  in  an  effnt  to  surtaln. 
In  part,  the  allegations  of  her  complaint,  and 
by  permitting  bbn  to  be  so  produced  neither 
the  provisions  of  section  2  of  the  act  of  1909, 
nor  of  Bubdi^Mon  1  of  sectl<m  69B8,  supra, 
were  violated. 

While  It  Is  entirely  cteftr  to  our  minds  tb^ 
a  husband  or  wife  may  be  .called  as  a  wit> 
ness  for  the  other  in  an  action  for  divorce 
under  the  provlskms  ot  the  M!t  tt  1909,  su- 
pra, it  la  etiually  dear  that  those  provlsloiis 
are  intended  to  extoid  to  a  party  to  a  dvll 
action  Ow  right  to  examine  his  adversarj 
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without  being  boand  by  the  testimony  there- 
by adduced,  and  that  this  Is  a  privilege  which 
may  be,  and  In  this  case  was,  abused. 

We  had  occasion  to  say,  In  case  of  Darry 
T.  Cox,  28  Idaho,  519,  lfi5  Pac.  660,  with  re- 
■pect  to  this  statute: 

**It  permits  a  party  to  a  cirll  Action  or  pro- 
ceeding to  call  as  a  witness  the  adverse  party 
*  *  *  and  to  prove  by  bim  a  fact  or  facts  Id 
Issue  which  could  not,  probably,  be  otherwise 
established,  and  to  allow  snch  witness  to  be  ex- 
amined according  to  the  liberal  rules  of  cross- 
examination  whereby  leading  qnestlonB  may  be 
propounded.    •    •  • 

"Under  the  general  rule,  prior  to  the  adoption 
of  this  act,  a  party  calling  such  a  witness  as 
therein  referred  to  was  bonnd  by  his  testimony. 
This  law  modifies  that  rule  and  permits  such 
testimony  to  be  rebutted.  It  is  enggested  that 
the  purpose  of  the  act  Is  abused,  and  that  a 
lAaintiff  may  call  the  defendant  as  a  witness 
thereunder  and  Inquire  into  the  entire  defense, 
not  confining  himself  to  facts  which  cannot  be 
otherwise  resdily  idiown.  Trial  courts  have  the 
same  discretion  to  Hmit  an  examination  of  this 
kind  that  tbey  have  of  eroas'^zaniination,  gener- 
ally, and  should  exercise  that  disetetira  to  the 
end  that  the  porpoee  of  the  law  be  not  abused." 

Tlie  examination  of  the  defendant  In  this 
case  occupies  94  typewritten  pages,  and  cov- 
ers. In  sc<«»e,  almost  the  entire  controversy 
betjpeen  the  parties.  While  the  act  of  the 
Legislature  under  consideration  does  not  so 
state,  expressly.  It  Is  not  to  be  construed  to 
mean  that  the  order  of  proof  may  be  revers- 
ed in  dvll  actions  and  the  contention  of  the 
party  holding  the  negative  of  the  Issue  of 
fact  be  first  Inquired  into.  As  heretofore  In- 
dicated, the  privilege  granted  by  the  statute 
was  abused  in  this  case,  and  It  was  the  duty 
of  the  trial  Judge,  at  the  conclusion  of  the 
examination  of  the  witness,  to  sustain  a  mo- 
tion, which  was  made  by  his  coimsel,  that 
hla  evidence  be  stricken  from  the  record.  It 
la  but  fair  to  the  learned  trial  Judge  to  note 
that  this  case  was  tried  In  the  district  court 
prior  to  the  aDuoimcement  of  the  rule  stated 
in  Darry  v.  Cox,  supra,  vbich  anieara  to 
be  the  first  pronounc^ent  by  this  court  upon 
that  subject. 

Appellant  assigns  as  error  the  action  of  the 
court  In  overruling  his  objection  to  a  question 
propounded  to  the  witness  Mrs.  O.  E.  Erlder, 
during  her  direct  examination  while  her  dep- 
osition was  being  taken,  on  behalf  of  respond- 
ent, In  Washington  county.  Pa.  It  appears 
that  this  witness  had,  between  August,  1910, 
and  March,  1913,  been  a  servant  in  the  house- 
hold of  appellant  and  respondent  During 
the  taking  of  her  d^osltlon  she  was  asked 
as  to  the  reputation  for  truthfulness  of  Haxel 
Boedc.  daughter  of  appellant,  who  was,  at 
the  time  of  the  trial  of  this  case,  about  18 
.  years  d  age.  The  Conn  of  the  examination 
Is: 

"Q.  Do  you  know  what  her  reputation  Is,  or 
was  at  the  time  you  knew  her,  for  truthfulness? 
(To  this  question  an  objection  was  interposed 
that  it  Tms  incompetent,  irrelevant,  and  Imma- 
terial, which  objection  was  insisted  upon  and 
was  overruled  at  the  time  the  de'posltion  was 
read.)    A.  Tes,  sir.    Q.  In  the  community  in 
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which  she  UvesT  A.  Tes,  rir.  Q.  What  b  her 
reputation?  A.  Untruthfulness,  as  near  as  I 
can  make  out.  What  do  you  meau  by  reputa- 
tion, her  good  repute?  Q.  That's  it,  her  repnta* 
tlon  as  to  whether  she  tells  the  truth.  A.  She 
has  the  reputation  of  being  a  story-teller  among 
her  schoolmates." 

AccatdSng  to  the  certificate  <tf  the  officer 
before  whom  ttie  deposition  was  taken,  this 
examinatlM)  was  had  on  Febnutry  28,  1014. 
The  purpose  of  this  part  of  It  was  cleai^y  to 
discredit  and  impea<fli  Hasel  Boeek,  who  was 
not  produced  as  a  witness  until  during  the 
trial-  of  the  case,  which  commenced  on  July 
IStta  of  that  year,  several  mcmths  after  the 
deposition  was  taken.  We  are  not  familiar 
with  any  rule  whereby  the  credibility  of  a 
person  may  be  Impeached  in  anticipation  that 
some  time  he  may  become  a  witness,  and. 
In  the  absence  of  such  a  rule,  these  questions 
touching  the  reputation  of  Hazel  Boeck  for 
truthfulness,  at  the  time  they  were  pro- 
pounded to  the  witness  Mrs.  Krider,  were 
clearly  Incompetent,  and  the  obJectlMi  should 
have  been  sustained  when  insisted  upon  at 
the  time  the  deposition  was  read  at  the  trial. 
Furthermore,  the  form  of  the  question  Is  ob- 
jectionable. Section  0082,  Sev.  Codes,  ptfh 
vldes: 

"A  witness  may  be  Impeached  by  the  party 
against  whom  he  was  called  *  *  *  by  evi- 
dence that  his  general  reputation  for  troth,  hon- 
esty,  or  integrity  is  bad." 

In  the  questions  propounded  to  the  wit- 
ness Mrs.  Krider,  the  general  reputation  of 
Hasel  Boeck  for  truth,  honesty,  or  Integrity 
was  not  called  for,  nor  was  it  stated  In  tiie 
answer  thereto.  The  right  to  Impeach  a 
witness  and  the  methods  of  impeachment  are 
statutory,  and  if  a  witness  Is  to  be  discred- 
ited In  this  mann»  the  statute  must  be  con- 
formed ta 

[5.  •]  Appellant's  principal  contention  pre- 
sented by  this  appeal  Is  that  the  evidence  Is 
insufi3clent  to  sustain  the  findings  of  fact 
and  to  establish  "extreme  cruelty"  as  defined 
by  section  2649,  supra. 

Respondent,  In  her  complaint,  charges  ap- 
pellant with  71  different  acts  of  cruelty, 
many  of  which,  however,  are  not  sustained 
by  the  proof,  many  more  are  trivial  matters, 
and  but  few  are  sufficiently  serious,  even  un- 
explained, to  constitute  extreme  cruelty. 

The  oral  and  documentary  evidence  in- 
troduced In  this  case  consists  of  more  than 
1,300  pages  of  typewritten  matter,  largely 
devoted  to  unimportant  disagreements,  mis- 
understandings, and  acts  of  the  parties  which 
have  little  or  no  probative  force  and  with 
a  discussion  of  which  we  do  not  propose 
to  encumber  the  reitorts.  Out  of  this  mass, 
however,  may  be  gleaned  a  few  facts  so  con- 
clusively esfiabllshed  as  to  leave  no  room  for 
controversy.  These  are  that  plaintiff  and  de- 
fendant were  married  In  the  year  1901; 
that  they  are  both  physicians  and  success* 
folly  practiced  their  pinfessimk  togethw  nn- 
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til  1910,  when  respondent's  health  fatled,  and 
when,  with  the  consent  and  at  the  sollclta- 
tloQ  of  appellant,  she  went  to  California  to 
procure  needed  rest ;  that  up  to  the  time  of 
her  departure  their  married  Ufe  had  been 
remarkably  harmonious  and  free  from  any 
cause  or  desire  for  separation  on  the  part 
of  either  of  them ;  that  she  remained  In  Cal- 
ifornia for  a  period  of  nearly  two  years, 
during'  which  time,  as  Is  shown  by  the  cor- 
respondence of  the  parties,  appellant  was 
rery  devoted  to  her  and  furnished  no  ground 
or  excuse  for  any  change  In  their  relations 
the  one  with  the  other;  that  shortly  after 
her  d^rtnre,  as  Is  also  shown  by  their  cor- 
re^Ddence,  respondent  became  estranged 
from  appellant  and  desired  a  division  of 
the  community  proper^  and  a  divorce ;  that 
she  flnallr  yielded  to  appellant's  entreatieB 
and  reluctantly  returned  to  th^r  home  In 
Bfdse,  where,  some  time  afterward,  she  re- 
sumed the  practice  of  her  profession  and 
where  tbey  condnned  to  reside  together  un- 
til their  separation,  which  occurred  In  the 
month  of  October,  1913,  and  that  during  the 
months  which  Intervened  between  her  return 
and  the  date  of  their  separation  respond- 
ent does  not  appear  to  have  made  any  effort 
to  get  along  harmoniously  with  appellant, 
but  her  attitude  toward  him  was  cold,  dis- 
tant, disagreeable,  and  nagging,  and  was  cal- 
culated to  and  did  prompt  him  to  certain 
acts  which.  In  the  absence  of  misconduct  up- 
on her  part,  would  have  amounted  to  ex- 
treme cruelty  as  defined  by  our  statute. 

Divorce  is  a  remedy  for  the  relief  of  an 
injured  spouse  who  has  not  been  the  vol- 
untary, procnrlng  cause  of  the  acts  relied 
upon  to  invoke  It,  and  it  Is  not  available  for 
one  who.  disregarding  the  solemnity  of  the 
nuptial  TOWS,  prompts  Oxe  other  party  to  the 
marriage  to  conduct  which  would  be  Inex- 
cusable if  committed  against  a  husband  or 
wife  who  was  honestly  endeavoring  to  sus- 
tain the  marriage  relattm. 

In  SpofTord  v.  SpoflTord,  18  Idaho,  IID.  108 
Pac.  10S4.  this  court  said: 

*^e  party  to  the  marital  contract  who  by  hts 
acts  and  conduct  tbus  Invites  a  remonstrance, 
protest,  or  demonstration  from  the  other  party  to 
the  contract,  must  expect  to  exercise  .a  degree  of 
patience  and  forbearance  which  the  law  and 
good  morals  would  not  expect  of  him  nnder 
more  favorable  drcnnutances." 

A  careful  examination  of  the  entire  rec- 
ord conTlnces  us  that  respondent  was  the 
pMcarlng  cause  of  the  commlsslw  of  almost 
all  the  acts  established  by  the  evidence 
against  appellant  which  are  sufficiently  se- 
rious to  be  worthy  of  consideration.  We 
therefore  conclude  that  she  is  not  mtltled 
to  the  relief  which  she  demands. 

The  decree  of  divorce  heretofore  granted 
is  reversed,  with  direcOon  that  the  cause  be 
dismissed. 


The  parties  have  community  property 
from  which  costs  may  be  paid,  and  no  Judg- 
ment will  be  awarded  therefor. 

SULLIVAN,  C.  J.,  and  BUDOS.  X,  concnr. 


(29  Idalio,  7Z4) 

STATD  T.  OUBTIS. 
(Supreme  Court  of  Idaho.   Dec.  16,  1916D 

1.  Cbiminal  Law  <S=>  1 043 (2)— Appeal^Pms- 

BNTATION     OF     GSOUNDB     Or    BBVISW  HI 

Court  Below— Necbssitt. 
Where  an  information  aeainst  several  de- 
fendants allies  in  the  last  clause  that  one  of 
than  is  a  fugitive  from  justice,  and  upon  tiie 
trial  of  one  of  them  the  whole  information  ij 
read  to  the  jury,  and  the  reading  of  the  informa- 
tion as  a  whole  la  objected  to  by  counsel  for  tbt 
defendant  wbo  is  being  tried,  but  without  spee- 
ifring  any  objection  to  the  reading  of  the  dause 
alleging  that  nis  codefendant  is  a  fugitive  from 
justice,  the  latter  question  cannot  be  raised  for 
the  first  time  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2654 ;  Dec.  Dig.  ^1043(2).] 

2.  Cbiuinai,  Law  «=:>427(3)— Tezaz.— Bti- 

DENCE— ObDEB  op  PbOOP. 
Where,  in  a  criminal  case  against  two  de- 
fendants, one  of  whom  la  a  fugitive  from  jus- 
tice, the  jury  is  justified  in  conduding  from  aU 
the  evidence  that  the  defendant  on  trial  was  a 
confederate  of  tbe  other,  then  the  acta  of  the  oth- 
er, committed  in  pursuance  of  the  criminal  de- 
sign, are  binding  on  the  defendant  apoo  ttiaL 
and  the  order  in  which  the  proof  was  admiUM 
is  not  material,  the  question  being  one  of  suf- 
ficiency of  proof  rather  than  order  of  proof. 

[Ed.  Note— For  otiier  cases,  see  Orimioa] 
Law,  Cent.  Dig.  S  1013;  Dec  Dig.  «=»427(3).J 

3.  Cbiuinal  Law  <&3>1167(1>— Habuuss  Es- 
bob— infobmatiok. 

Where  an  information  in  a  criminal  esse 
charges  the  offense  of  preseotiDg  for  paymeot 
certain  false  claims,  to  wU,  bonoa,  and  refers 
to  the  bonds  as  false  and  fraudulent,  bat 
states  in  detail  facts  showing  that  the  offense 
really  consists  in  presenting  for  payment  gen- 
uine  bonds  as  the  basis  of  a  false  daim.  and 
such  allegations  are  substantiated  by  the  proof, 
the  defendant  is  not  prejudiced  by  any  inaccn- 
racy  in  designating  the  offense,  and  a  judgmeot, 
convicting  him  of  tbe  offense  which  the  pleaded 
and  proven  facts  show  to  have  been  committed, 
wiU  not  be  disturbed.  State  v.  Altwatter,  29 
Idaho,  107,  157  Pac.  256,  dted  and  foUowed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  S  8101;  Dec  Dig.  «S31167 

(1).] 

4.  Fai.sk  Pretenses  «»4d(l}— Fau>  Cuna 

— SfVIDENOV— ADUISSIBILITT. 
Beld,  that  the  evidence  in  this  case  is  raf- 
ficient  to  establish  the  fact  of  ownership  of  the 
bonds  which  are  the  subject  of  tbe  prosecn- 
tion,  in  Blaine  county. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses. Cent.  Dig.  1  62;  Dec.  Dig.  «5>49(l).l 

6.  Cbiminal  Law  «=»743— Tbiai*— Jubt  Qcxs- 

TION. 

Where  one  accused  of  the  commission  of 
a  crime  attempts  to  explain  the  fact  of  his  pos- 
session of  the  fruits  of  the  crime,  tbe  qne»- 
tion  of  tbe  reasonableness  of  such  explanatiMi 
is  a  question  of  feet  "for  the  jury,  and  the  ap- 
pellate court  is  not  justified  in  substitnting  ill 
opinion  for  that  of  the  jury,  unless  it  finds  that 
the  defendant's  explanation  under  all  of  the 
circumstaftces  was  so  dearly  satisfectory  that 
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ie  was  unreeBonable  for  the  ]ary  not  to  giTe  it 
credence. 

[Ed.  Note. — For  other  casee,  see  Criminal 
Law.  Cent  Dig.  {  1722;  Dec.  Dig.  «=>743.] 

6.  Cbtminal  Law  ®=>829(1)  —  Tbiai,  —  In- 

8TBUCT10KS. 

The  trial  court  in  a  criminal  case  ia  war- 
ranted in  refusing:  to  cive  to  the  jury  as  io- 
■tractioD  requested  on  behalf  of  defendant, 
where  it  appears  that  the  matter  embraced  in 
auch  requested  instruction  is  fairly  and  full; 
covered  bj  some  other  instruction  glTcn  hj  the 
court. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  S  2011;  Dec  Dig.  «=»82&(1).] 

7.  Cbihinal  Law  «s»822(1)  —  Tbiai.  —  In- 

STBUCTI0T9S.  • 

In  a  criminal  case,  the  Instructions  siven  hj 
tb«  court  to  the  juy  must  lie  read  uid  con- 
strued as  a  whole. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S{  1990,  1994,  8168^  Dec.  Dig. 
^622(1).-] 

8.  False  PBETsnaEs  *=>49(1)— PBEsewTAnoK 
OF  False  CcAiua— Pbobiovtioic— Bvxdbncil 

Held,  that  no  'error  of  law  which  would  jus- 
tify a  reversal  appears  in  the  record  of  this 
case,  and  that  the  evidence  Is  suflident  to 
support  the  verdict  under  the  law  applicable. 

[Sd.  Note.— For  other  cases,  see  False  Pre- 
tenses, Gent  Dig.  f  62;  Dec  Dig.  «=>49(1).] 

Appeal  from  District  Court,  Lincoln  Coun- 
ty; James  R.  Bothwell,  Judge. 

H.  D.  Curtis  was  convicted  of  tlie  offense 
of  presenting  tor  payment  to  the  county 
treasurer  of  Blaine  couDt7  false  and  fraudu- 
lent claims,  and  tae  appeals.  Affirmed. 

SnlUvan,  ShUItbii  &  Baker,  of  Halley,  for 
appdlauL  J.  H.  Peterson,  Atty.  Oen.,  and 
Procter  E.  Perkins,  Pros.  Atty.,  <tf  HaU«y, 
for  tbe  State. 


McCarthy,  District  Judge.  This  case  is 
appealed  from  the  district  court  of  tbe  Fourth 
Judicial  district,  for  Lincoln  county.  Tbe 
defendant  was  Jointly  chained,  with  L.  A. 
DuvaU,  W,  F.  Home,  and  H.  R,  Plugh(rff, 
'with  the  crime  of  presenting  for  payment  to 
the  treasurer  of  Blaine  county  certain  false 
and  fraudulent  claims.  The  Information  al- 
leges that  for  some  time  prior  to  December 
18,  1914,  certain  bonds  and  coupons  were  in 
tbe  possession,  for  safe-keeping,  of  tbe 
Halley  National  Bank  of  Halley,  Idaho,  and 
were  taken  from  the  custody  of  said  bank  by 
tbe  defendants  on  or  about  the  18th  day  of 
Ekecember,  1914;  that  the  bonds  bad  never 
been  Issued  by  the  said  county  of  Blaine  to 
any  person  or  persons,  and  that  the  defend- 
ants had  no  Interest  or  claim  in  said  bonds; 
that  the  defendants,  with  intent  to  defraud 
the  county  of  Blaine,  on  or  about  Etecember 
18,  1914,  at  the  said  county  of  Blaine,  In  the 
state  of  Idaho,  presented  these  bonds  for 
payment  to  the  then  treasurer  of  said  Blaine 
county.  In  several  places  tbe  information 
also  refers  to  said  bonds  as  false  and  fraudu- 
lent The  defendant  Curtis  demanded  and 
was  granted  a  change  of  venue  to  Ldncoln 
cwnnty,  and  a  separate  trial.  Upon  bis  trial 


,  the  jury  found  him  guilty.  Upon  this  verdict 
the  court  rendered  Judgment  that  tbe  defend- 
ant is  guilty  of  presenting  false  and  fraudu- 
lent claims  to  tbe  treasurer  of  Blaine  county, 
Idaho,  and  that  he  be  punished  therefor  by 
imprisonment  In  the  state  prison  of  the  state 
of  Idaho  for  not  less  than  IB  months  nor 
more  than  5  years.  From  this  Judgment  the 
defendant  appeals  to  this  court  upon  all 
questions  of  law  and  fact  The  defendant 
specifies  certain  errors  of  law  which  tae  claims 
occurred  upon  the  trial,  and  also  contends 
that  the  evidence  ia  Insufficient  to  support 
the  Terdlct  of  tbe  Jury. . 

[It  2]  The  first  point  relied  upon  by  appel- 
lant is  that  the  trial  court  erred  In  permit- 
ting the  clerk  to  read  tbe  last  <^use  In  tbe 
Information,  wbtch  stated  that  the  codefend- 
ant  Home  was  a  fne^tlve  from  justice.  Tbe 
statement  In  tbe  Information  that  Borne  was 
a  fngltiTe  Justice  was  a  proper  allega- 
tlm  as  against  Home  blmsdf.  Rer.  Codes, 
I  76^.  In  all  felony  cases  tbe  informaUtm 
must  be  read  to  tbe  Jury  upon  the  trial.  Rev. 
Codee,  I  7855.  Tbe  only  objection  made  by 
tbe  defendant's  counsel  was  an  objection  to 
tbe  reading  of  the  information  at  all.  This 
was  obviously  not  a  sound  objection.  If 
tbore  was  any  merit  In  the  point  that  tbe  last 
clanse  sbonld  not  bave  been  read  npon  the 
trial  of  tbe  d^endant  Gnri^  It  should  bare 
been  raised  by  an  objectltm  to  the  reading 
of  tbat  clause,  ^e  Judge  properly  overruled 
tbe  obJectbKi  to  the  reading  of  the  Informa- 
tion. No  proper  objection  having  been  made 
to  raise  the  point  that  the  last  clause  should 
not  be  read,  the  point,  if  any,  la  waived. 

The  second  point  Is  tbat  the  court  erred  In 
admitting  evidence  of  acts  of  the  defendant 
Home  prior  to  proof  of  a  conspiracy.  If 
from  all  tbe  evidence  in  the  case  the  Jury 
were  Justified  In  concluding,  as  It  did,  that 
the  defendant  Curtis  was  a  confederate  of 
the  defendant  Home,  then  the  acts  of  Home, 
committed  in  pursuance  of  the  criminal  de- 
Agn,  would  be  binding  on  the  defendant  Cur- 
tis. Tbe  question  of  the  order  in  wtiich  the 
proof  was  admitted  would  not  then  be  con- 
trolling. The  question  for  this  court  to  de- 
cide is  now  one  of  tbe  sufficiency  of  the  proof 
rather  than  of  the  order  of  the  proof.  If  tbe 
court  finds  tbat  the  whole  of  the  evidence  la 
sufficient  to  connect  Curtis  with  Horne,  then 
the  act  of  Horne  in  cashing  tbe  bonds  Is 
binding  on  Curtis,  whether  the  court  erred 
in  passing  on  the  order  of  proof  or  not 

It]  The  next  point  is  a  claim  of  variance 
between  tbe  Information  and  the  proof.  The 
information  Is  drawn  under  Ber.  Codes,  f 
6385: 

"Every  person  who,  with  intent  to  defraud, 
presents  for  allowance  or  for  payment  to  any 
state  board  or  officer,  or  to  any  county,  town, 
city,  ward,  or  village  board  or  officer,  author- 
ized to  allow  or  pay  the  same  if  genuine,  any 
false  or  fraudulent  mim,  bill,  account  voncher, 
or  writing.  Is  guilty  of  a  felooy." 
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It  Is  clBimed  tliat  tbe  Information  charges 
the  defendant  with  presenting  for  payment 
certain  false  writings,  to  wit,  bonda,  and 
that  the  proof  shows  the  presentment  of 
genuine  bonds  as  the  basis  of  a  false  claim. 
The  preliminary  part  of  the  Information 
charges  the  defendants  formally  with  pre- 
senting ftilse  and  fraadulent  claims.  It  then 
goes  on  to  plead  the  facts  In  regard  to  the 
bonds  with  great  particularity,  stating  that 
the  bonds  were  regularly  Issued  and  executed 
but  not  delivered,  and  that  tbe  defendants 
bad  no  claim  to  or  interert  In  Uiem,  but 
that  they  presented*  them  for  payment.  Al- 
though pleading  facts  wblcfb  show  tbat  tbe 
bcmds  tbcmselTes  were  regularly  executed, 
the  Infonnation  refers  to  than  in  several 
places  as  false  and  fraudulent  If  the  In- 
fonuaUon  bad  charged  the  defendants  with 
presenting  false  writings  and  stopped  there, 
the  proof  that  the  writings  were  genuine, 
but  that  tbe  claim  based  upon  tbem  was 
false,  in  that  delivery  was  necessary  to  make 
them  valid,  and  that  they  had  never  been 
delivered,  would  have  raised  a  serious  ques- 
tion of  variance.  But  those  are  not  the  facts 
in  the  present  cose.  Tbe  infonnation  charg- 
es the  defendants  with  presenting  a  false 
claim.  It  then  goes  on  to  state  how  tbey  did 
It.  Tbe  only  mistake  of  tbe  pleader,  If  any, 
Is  In  referring  tc  the  bonds  as  false  writings. 
This  mistake  could  not  mislead  the  defend- 
ant to  bis  prejudice.  He  was  bound  to 
know  that  the  charge  against  him  was  mak- 
ing tbe  false  claim  based  upon  the  bonds. 
The  requisites  of  an  information  are  the 
same  as  those  for  an  Indictment  Rev.  Codes, 
8  7657.  It  must  contain  a  statement  of  the 
acts  constituting  the  offense  in  ordinary  and 
concise  language,  and  in  such  manner  as  to 
enable  a  person  of  common  understanding 
to  know  what  is  Intended.  Bev.  Codes,  { 
7677.  It  must  be  direct  and  certain  as  re- 
gards the  offense  charged  and  tbe  particular 
circumstances  of  the  offense  charged,  when 
tbey  are  necessary  to  constitute  a  complete 
offense.  Rev.  Codes,  §  7G79.  The  Information 
In  this  case  measures  up  to  these  standards. 
In  view  of  the  particular  facta  pleaded,  the 
allegation  that  the  bonds  were  false,  if  re- 
garded as  Inaccurate,  may  be  treated  as  sor- 
plusage.  This  court  has  held  that  where  the 
Information  Incorrectly  names  an  offense,  but 
states  special  facts  showing  what  the  of- 
fense really  Is,  tbe  defendant  la  not  preju- 
diced by  the  mistake  in  designating  the  of- 
fense and  a  jodgment,  convicting  him  of  tbe 
offense  wbicb  tbe  facts  pleaded  ctmstitute, 
will  not  be  disturbed,  fitate  t.  Altwatter, 
29  Idabo,  107,  157  Pac.  256.  So^  In  this 
case,  the  facts  pleaded  in  tbe  information 
constitute  tbe  offense  of  presenting  false 
clalniB  tor  payment  and  tbat  is  tbe  offense 
of  wbicb  tbe  jury  found  tbe  defaidant  guilty. 
If  the  erUmee  supports  such  finding  It  Is 
sufficient 

Tbe  next  point  Is  that  tbe  evideace  is  In- 


sufficient to  warrant  a  conviction.  It  Is  first 
contended  that  the  evidence  to  not  sufficient 
to  prove  that  Blaine  county  was  the  OAvner 
of  the  bonds  in  question.  The  material  al- 
legation of  the  information  In  this  regard 
Is  that  the  bonds  were  ready  to  be  issued  and 
delivered,  but  had  never  been  issned  or  de- 
livered by  said  Blaine  county  to  any  person 
or  persons,  and  tbat  tbe  defendants  then  and 
there  had  no  interest  or  claim  whatever 
therein.  We  think  tbe  evidence  in  tbe  record 
is  sufficient  to  prove  this  allegation,  as  tbe 
Jury  found. 

X4-7]  The  next  contention  Is  tb&t  the  evi- 
dence Is  insufficient  to  connect  tSie  defendant 
Curtis  witb  tbe  alleged  offense.  Tbe  defend- 
ant is  connected  witb  tbe  transaction:  First 
by  bis  delivery  of  tbe  bonda  to  Home ;  and, 
secondly,  by  tbe  delivery  of  |1,000  to  him  by 
Home,  and  his  receipt  of  the  some.  Tbe 
delivery  of  tbe  Imnds  to  Home  was  a  neces- 
sary step  in  the  commiscdon  of  the  offense. 
In  determining  the  questlcm  of  whether  that 
delivery  was  an  innocent  act  or  was  commit- 
ted with  a  guilty  Intent  tbe  fact  that  Home 
later  handed  the  defendant  Curtis  ¥1.00a 
and  tbat  CurUs  rec^ved  tbe  same,  for  wlilch 
there  was  no  reason  except  tbe  delivery  ot 
the  bonds,  is  of  great  signlflcauce.  From  It 
a  reasonable  inference  may  be  drawn  that 
there  had  been  an  understanding  between 
Curtis  and  Horne.  If  not  Home's  act  was 
a  very  rash  (me.  If  he  attempted  to  bribe  an 
innocent  man,  be  would  be  subjecting  himself 
to  the  danger  of  Instant  exposure.  Unex- 
plained, or  In  the  absence  of  a  reasonable 
explanation,  these  fiicts  would  certainly 
Justify  a  c<Hivlction.  The  defendant  attempt- 
ed to  explain  his  possesslm  of  the  $1,000  by 
stating  that  although  he  at  once  connected 
it  with  the  bond  transaction,  he  did  not  mean 
to  keep  It  but  wanted  to  see  his  lawyer,  Mr. 
L.  L.  Sullivan,  before  deciding  what  to  do. 
The  money  was  delivered  to  him  on  January 
IS,  1914.  The  evidence  shows  that  shortly 
after  receiving  the  money  he  tried  to  get 
Into)  communication  with  his  lawyer,  and 
(followed  tbat  by  other  attempts,  but  did 
not  succeed  in  doing  so  until  January  31st 
On  January  30th  after  learning  that  Mr. 
Sullivan  would  be  in  Hailey  the  next  day, 
tbe  defendant  told  Mr.  Perkins,  the  prosecut- 
ing attorney  of  Blaine  county,  that  they 
would  then  want  to  see  him  about  the  b<Hid 
matter.  On  January  31st,  he  showed  Mr. 
Elnslgn,  the  cashier  of  the  bank  of  whidi  be 
was  president  a  package,  and  told  him  be 
wanted  him  to  know  he  bad  It.  At  the  same 
time  he  told  bim  about  delivering  the  bonds 
to  Horne.  He  did  not  tell  him  at  that  time 
that  it  was  the  package  which  contained 
the  $1,000,  but  we  tblnk  from  all  tbe  evl- 
draice  tbat  it  was  the  package  referred  ta 
On  January  Slst  after  consulting  with  his 
lawyer,  Mr.  U  L.  Sullivan,  tbey  caUed  for 
Mr.  Perkins  and  explained  to  blm  what  had 
occiunred.    On  January  23,  18Ufk  a  check 
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dnwD  by  tbe  eoon^  treamxer  of  Blaine 
ccTDDty  OB  t&B'  ^iley  National  Bank,  of 
wUCb  defendant  was  luresldent,  in  favor  of 
tbe  First  National  Bank  of  Slioetlume,  Idaho, 
for  94,905,  came  to  tbe  Hallev'  National  Bank, 
bot  payment  <»i  it  was  stopped  by  Mr.  En- 
sign, the  caaliier,  on  tbe  order  of  the  county 
treasurer.  Tbia  <dieck  was  Introdneed  in 
evidence  upon  the  trial  aa  State's  Exhibit  A 
2.  Dorlng  his  cross-examination,  the  fol- 
lowing question  was  asked  the  d^endant: 

"Q.  Now  when  that  check  came  into  yoar 
bank  for  payment  &nd  the  payment  was  stop- 
ped, you  knew  at  that  time  that  the  check  was 
ID  payment  of  part  of  the  coupons  which  bad 
been  delivered  oy  yon  to  Mr.  Home?  [This 
^^tion  referred  to  the  check.  State's  Exhibit 

The  defendant  answered: 
'"Mr.  Ensign  told  me  that  later  on,  about 
the  check,  and  I  sasptcioned  that" 

He  does  not  say  just  when  it  was  that  his 
suspicions  were  aroused,  but  the  jury  would 
be  justified  in  believing  that'  It  was  before 
January  30th  or  January  31st,  the  dates 
when  he  made  a  partial  disclosure  to  Mr. 
Ensign  and  a  disclosure  to  tbe  prosecuting 
attorney.  This  check  incident,  however,  oc- 
curred after  be  bad  Qrst  tried  to  get  into 
communication  with  Mr.  L.  Sullivan,  his 
attorney.  Mr.  Baker,  an  associate  of  the 
law  Arm  of  Sullivan  &  Sullivan,  at  Halley, 
and  Mr.  L.  I*  Sullivan,  corroborated  Curtis 
to  the  effect  that  he  tried  to  get  Into  com- 
munication with  Mr.  Sullivan  on  a  business 
matter.  The  evidence  also  shows  that  as 
soon  as  he  had  consulted  with  Mr.  L,  L.  Sul- 
livan, he  called  in  tbe  prosecuting  attorney 
and  made  a  statement  to  blm.  The  trial 
judge  told  the  jury  that  the  reasonableness 
of  the  defendant's  explanation  of  his  posses- 
sion of  the  ¥1,000  was  for  it  to  decide,  in 
Instructions  which  we  think  were  fair  to  the 
defendant  The  Jury  found  that  the  expla- 
nation was  not  a  reasonable  one.  The  ques- 
tion is  whether  his  consulting  his  lawyer 
and  making  the  disclosure  after  such  con- 
niltation  raises  a  reasonable  doubt  The 
act  of  Curtis  in  trying  to  get  into  communi- 
cation with  liis  lawyer  was  not  necessarily 
tbat  of  an  honest  man.  It  might  be  that  of 
a  dishonest  man  who  became  frightened  by 
the  thought  of  the  possible  consequences  of 
his  participating  in  the  crime,  and  who 
wanted  to  see  his  lawyer  in  order  to  know 
wliat  to  do.  So,  ^80,  the  mere  fact  that  be 
made  a  disclosare  under  the  drcnmstances 
shown  in  the  record  does  not  necessarily 
prove  that  he  was  an  Innocmt  man.  Tbe 
Jniy  evidoitly  found  that  the  explanation 
was  not  a  reascmable  one.  Wft  are  not  pre- 
pared to  say  that  this  conclusion  of  the 
jnry  was  erroneous. 

In  State  v.  Seymour,  7  Idaho.  2S7,  61  Pac. 
iSSS,  this  conrt  heU  that  where  a  reasons- 
Ida  explanation  of  possession  of  stolen  i^p- 
erty  la  siven  and  there  is  no  conflict  of  evi- 
dence In  Tegard  thereto,  and  the  witness  Is 


not  impeached,  the  Jury  should  have  acquit- 
ted. In  that  case  the  d^endanrs  statement 
that  he  bon^t  the  horse  was  corroborated 
by  another  apparently  disinterested  wit- 
ness. In  this  case  the  detmdant  is  corrobo- 
rated by  witnesses  Sullivan  and  Baker  only 
to  the  extent  of  proving  that  he  wanted  to 
see  his  lawyer  after  receivli^  the  money. 
This  tact  does  not,  of  itself,  prove  either 
guilt  or  innocence.  It  is  a  qneatlon  of  rea- 
sonable inference.  The  jury  evidently  found 
that  a  reasonable  Inference  of  Innocence 
could  not  be  drawn  from  that  fact  so  as  to 
overcome  the  inference  of  guilt  which  was 
drawn  from  his  delivery  of  tbe  bonds  to 
Home  and  Home's  stealthily  paying  him 
$1,000  of  the  proceeds  of  the  bonds,  which 
would  be  about  one-fourth  of  the  total 
amount  obtatoed,  and  his  receipt  of  the 
same.  It  is  tme  that  the  state  must  prove 
the  guilt  of  a  defendant  beyond  a  reasonable 
doubt  Tbat  Is  a  question  in  the  first  In- 
stance for  the  Jury,  which  sees  the  witnesses 
and  hears  the  testimony.  In  a  case  where 
the  question  is  whether  the  defendant's  ex- 
planation of  his  possession  of  the  fruits  of 
a  crime  Is  reasonable,  this  court  is  not  jus- 
tified in  substituting  its  opinion  for  tbat 
of  the  jury,  unless  it  finds  that  the  defend- 
ant's explanation  was  so  clearly  satisfactory 
that  it  was  unreasonable  of  the  jury  to  re- 
fuse to  give  It  credence.  Prom  all  of  the 
evidence,  we  cannot  so  bold  in  this  case. 

The  last  point  is  In  regard  to  tbe  instrac- 
tlons.  The  defendant  complains  that  certain 
requested  instructions  should  have  been  giv- 
en. In  each  case  we  find  that  the  request 
was  amply  and  fairly  covered  by  some  other 
instruction  given  by  the  court.  Counsel  oft- 
en request  several  instmctlons  of  tbe  same 
purport  with  slightly  different  shades  of 
meaning,  for  the  sake  of  argomentatlve  ef- 
fect It  would  be  undue  emphasis  for  the 
court  to  give  several  Instmctlons  to  the  same 
effect  on  the  same  point.  It  is  sufficient  if 
the  point  is  clearly  and  fairly  explained  in  a 
single  Instmctlon  where  that  Is  possible.  It 
la  contended  tbat  instmctlon  No.  7,  given  by 
the  conrt  is  erroneous,  In  that  it  does  not 
contain  an  explanation  of  the  element  of  in- 
tent to  defraud.  However,  the  mle  is  ele- 
mentary that  the  Instractions  given  must  be 
read  and  construed  as  a  whole,  and  that  no 
one  Instmctlon  shall  be  singled  out  as  stat- 
ing all  the  law  of  the  case.  In  instmctlon 
No.  8  we  find  that  the  court  said  that  the 
state  must  prove  an  intent  to  defraud  on  the 
part  of  the  defendant  and  tbe  same  matter 
is  specifically  treated  in  other  Instmctlons. 
We  do  not  assume  that  the  Jury  regarded 
almidy  InstmctKm  No.  7,  but  that  It  read* 
considered,  and  applied  all  the  instructions, 
as  it  was  its  duty  to  do. 

[t]  Our  general  conclusion  Is  that  we  find 
no  error  of  law  In  this  record  which  would 
Justify  a  reversal,  and  that  the  evidence  is 
sufficient  to  sui^rt  the  verdict  under  the 
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Iftw  appUcable.  The  lodgment  of  conviction 
la  therefore  affirmed. 

BITDOB  and  MOBOAN,  33.,  cooxm. 


(98  Kan.  3&4)   

NORRIS  T.  ROSS  TP.   (No.  20371.) 

(Sapreme  Court  of  Kansas.    June  10,  1916. 
Rehearins  Denied  Jan.  6,  1917.) 

(8yttabu$  iff  the  Courts) 
HlOHWATS  C^S'SOS  —  PKBSOKAZ.  iNJUBIEe  — 

Pboxihatb  Causk  —  Lxabxlitt  of  Towit* 

SHIP. 

Id  an  action  against  a  township  to  recover 
damages  for  injuries  alleged  to  have  been  caus- 
ed by  a  defect  in  the  Mgbway,  it  la  held  that  tbe 
petitloD  fails  to  state  a  cause  of  action  for  the 
reason  that  It  shows  the  proximate  cause  of 

ElaintifPs  injury  was  the  frightening  of  his 
orae,  and  not  a  defectilTe  condition  of  the  bigb- 
way. 

[IDd.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  SS  S22-625;  Dec.  Dig.  «»208.] 

Appeal  from  District  Court,  Cherokee 

Coant7* 

Action  b7  Gns  Noma  against  Bosa  Town- 
sblp.  I*rom  Judgment  fw  defendant,  plain- 
tiff appeals.  Affirmed. 

E.  M.  Tracewell  and  Charles  Stephens, 
both  of  Columbus,  for  appellant.  F.  W. 
Boss,  of  Columbns,  tm  fvpelleeu 

PORTER,  J.  In  this  action  plaintiff  saed 
to  recover  damages  for  injuries  alleged  to 
have  been  caused  by  a  defective  highway. 
The  court  sustained  a  demurrer  to  the  peti- 
tion, from  which  mling  the  plaintiff  appeals. 

The  highway  in  question  runs  east  and 
west  The  petltlra  alleged  that  for  several 
weeks  prior  to  plaintiff's  Injury,  a  culvert  In 
this  highway  had  been  allowed  to  remain  out 
of  repair,  so  that  persons  using  the  high- 
way were  obliged  to  drive  around  the  south 
end  of  the  culvert  where  the  grouod  was 
about  2^  feet  lower,  and  that  during  several 
weeks  travelers  had  continuously  used  and 
made  a  well-beaten  path  around  the  low 
place  and  up  the  embankment  to  the  traveled 
portion  of  the  highway  immediately  east 
and  west  of  the  culvert  It  alleged  that  on 
the  same  day  plaintiff  was  Injured  the  town- 
ship sent  its  agents  and  employ^  to  remove 
the  culvert  and  construct  a  new  Mie  of  con- 
crete, and  In  preparing  for  this  they  placed 
a  pile  of  dirt  Just  south  of  the  old  culvert 
and  In  the  north  part  of  the  travel<Kl  way 
around  the  place,  and  also  placed  just  west 
of  the  culvert  a  concrete  mixer  which  they 
covered  with  a  canvas  so  insecurely  fastened 
that  It  flapped  In  the  wind ;  that  on  the  eve- 
ning of  that  day  when  it  was  too  dark  for 
him  to  see  an  object  clearly,  he  was  traveling 
over  the  highway  In  a  top  bnggy  "attached 
to  a  kind,  roadworthy  horse,  going  west"; 
that  his  horse  took  the  traveled  way  In  the 
wellbeaten  path  "used  by  vehicles  traveling 
said  road."   The  petition  then  proceeds: 

"When  his  buggy,  so  drawn  by  said  horse, 
reached  a  point  about  opposite  said  culvert  the 


north  front  whed  of  said  vehicle  ran  onto  and 
over  said  pile  of  dirt  which  defendant  its  said 
officer,  agent  and  employes,  had  on  that  day 
placed  in  said  traveled  way;  that  when  the 
north  back  wheel  of  said  buggy  ran  up  onto  said 
dirt  and  again  tipped  said  vehicle  toward  the 
south,  plaintiff  lowed  down,  as  said  hind  wheel 
passed  down  off  said  dirt  to  see  what  was  caus- 
ing such  tipping  of  his  vehicle,  and  while  In  this 
position  the  wind  from  the  north  flapped  the 
south  part  of  said  canvas  toward  his  horse  in 
such  a  way  as  was  likely  to  and  did  greatly 
frighten  same ;  that  wbeu  said  horse  took  fright 
it  lunged  forward  and  out  of  said  low  place  la 
an  angle  against  and  onto  said  high  ground,  at 
said  defective  place  In  said  highway,  so  thst 
the  right  wheels  of  said  buggy  went  up  onto 
said  high  embankment  before  the  left  wheels 
touched  same,  thereby  causing  said  plaintiff  to 
be  thrown  over  toward  tbe  left  side  of  bis  bug- 
gy in  such  B  way  that  he  lost  his  balance  in  the 
bu^  which  caused  the  lines  to  slip  in  bis  hands 
and  he  thereby  lost  control  of  his  horse  which 
ran  to  the  intersection  section  highway  just 
west  of  said  culvert  and  swnng  quickly  to  the 
south  thereon  in  such  a  way  as  to  throw  this 
plaintiff,  violently  and  forcibly,  against  the 
groand.** 

After  enumerating  the  "bones,  muscles,  lig- 
aments, tendons,  tissues,  and  nerves"  which 
were  torn  and  strained  and  the  other  Injuries 
to  plaintiff,  the  petition  prays  for  damages  in 
the  amount  of  $20,440  and  costs,  stating 
that: 

"^e  proximate  cause  of  all  of  which  was  the 
defective  condition  of  said  traveling  way,  from 
said  low  part  to  said  hi^  part  west  of  said 
culvert,  which  caused  him  to  be  thrown  about 
in  his  bnggy  and  the  lines  to  slip  in  his  hands 
and  the  consequent  loss  of  control  of  his  borse. 
in  the  absence  of  all  of  which  his  Injuries  would 
not  have  been  by  blm  received." 

It  aeans  ttiat  ^  first  petition,  to  wbldi 
this  one  la  an  amendment,  ccMitalned  no 
reference  to  tlie  low  place  at  tbe  aonth  end  <tf 

the  culvert,  but  predicated  a  rl|^t  of  actt<xi 
solely  upon  tbe  presence  In  the  highway  of 
the  mixer,  the  canvas,  and  the  of  dirt, 
and  alleged  they  were  the  caiua  of  tbe  Injury. 
Because  the  township  trustee  could  not  have 
had  five  days*  notice  of  these  oondlOoaB,  tbe 
court  sostained  a  demurrer  to  tbe  petition, 
and  tbe  platntlfl  attempted  to  "mend  his 
hold"  by  alleging  the  existence  (tf  the  low 
place,  "the  high  embankment"  and  the  slip* 
ping  of  the  lines  In  his  fhigers  when  be  lost 
his  balance  by  the  swaying  of  tbe  vehicle, 
nte  abstract  sets  out  the  opinion  of  the 
trial  court  whicSi  shows  that  tbe  demurrer 
was  sustained  as  to  tbe  amended  petition  on 
the  ground  tbat  tbe  proximate  cause  of  the 
injury  was  the  frightening  of  tbe  borse  hy 
the  flapping  canvas,  and,  since  tbe  petition 
shows  that  the  concrete  mixer  and  canvas 
were  placed  there  on  the  same  day  or  tbe 
day  before  the  accident,  the  township  trustee 
could  not  have  had  the  five  days'  notice  re- 
quired by  the  statute.  The  opinion  com- 
ments, too,  on  the  fact  that  there  is  nothing 
In  the  i>etitIon  to  show  that  the  Injury  might 
not  have  occurred  If  the  alleged  defects  of 
the  embankment  had  not  existed,  because  It 
alleges  that  the  travel  around  the  culvert  had 
crated  a  well-worn  way  up  the  embank- 
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ment.  The  winton  sbows  that  the  trial 
court  was  also  conylnced  that  two  causes 
contributed  directly  to  the  Injury:  Hie 
frightening  of  the  horse,  and  the  turn  In  the 
highway  100  rods  west,  where  tt  Is  not  al- 
leged there  was  any  defect 

An  actlra  of  this  kind  can  be  «nn<y^;f(i*nM^ 
against  a  township  only  by  virtne  oi  the 
statute  (section  6S8,  Oen.  Stat  1009),  which 
requires  that  the  tmstee  mat  have  had  five 
days'  notice  of  the  defect  wbi&i  causal  the 
injury,  otherwise  the  township  Is  not  liable, 
l^erefore  the  negligence  of  the  cheers  and 
onpU^di  In  permitting  the  concr^  mixer, 
with  the  nnfiutened  cover  thereof,  or  the  pile 
of  dirt,  to  remain  in  the  hlf^way  adds  noth- 
ing to  idaintUTs  cause  of  action.  The  road 
aroimd  the  cnlvert  was  a  temporary  one. 
▲  2H-ftK)t  depression  at  the  end  of  a  culvert 
la  a  cmnmoa  thing,  and  the  approach  up 
the  slight  embankment  was  a  well-beaten 
path  worn  by  continual  travel  for  several 
weeks.  Whatever  the  sharpness  of  tlie  in- 
cline, it  appears  not  to  have  been  so  steep  or 
abrupt  as  to  overturn  the  bnggy  when  the 
horse,  frightened  at  the  flapping  canvas,  lung- 
ed forward.  The  pile  of  dirt  left  there  that 
day  had  already  twice  tipped  the  buggy,  as 
first  the  front  and  then  the  rear  wheel  passed 
over  it  nie  plaintiff  looked  down  to  see 
wliat  caused  the  tippln|^  and  while  he  was  In, 
this  position  the  horse  took  fright  at  the 
Oapplng  canvas,  Innged  forward,  and  Jostled 
plaintiff  so  that  he  lost  control  of  his  horse. 

We  think  the  trial  court  was  correct  in 
holding  that  the  petition  falls  to  state  a 
cause  of  action.  Where  the  qnesti<xi  of  prox- 
imate cause  arises  on  demurrer  to  the  peti- 
tion it  Is  necessarily  one  <MF  law  for  the 
court  Railway  Co.  v.  Columbia,  65  Ean. 
390,  69  Pac;  838,  58  L.  R.  A.  390;  Gas  Co.  v. 
Dabney,  79  Kan.  820,  102  Pac.  488;  Eber- 
haxdt  V.  Telephone  Ass'n,  01  Kan.  763,  139 
Pac.  416.  The  proximate  cause  of  the  In- 
Jury  was  the  frightening  of  the  horse,  and 
not  the  ccmdition  of  the  highway.  In  Rail- 
way Ca  V.  Bailey,  66  Kan.  116,  71  Pac.  246, 
where  a  horse  became  frightened  at  escaping 
steam  and  ran  up  a  pile  of  wewet  pipe  In  the 
street,  it  was  said: 

"The  proximate  cause  of  the  iDjary— that 
without  which  it  would  not  have  occurred— was 
the  frightening  of  the  horse.  This  stood  first 
hi  tiie  Ime  of  cansatfon.**  66  Ean.  ISO,  71  Pac. 

24a 

See,  alsok  Bbwhardt  t.  ^P^hone  Go., 
snpra. 

The  Judgment  Is  affirmed.  All  the  Jnstic- 
m  ccmcnrrlng. 


m  Kan.  286) 
BBEMNAMAN  T.  LESUBL  (No.  20428.) 
(Supreme  Court  of  Kansas.  Dee.  9,  1916.) 

(Sj/nabut  by  the  Court.) 
Appeal  and   Ebsob  »=>1011(1>— Review— 
Finding. 

A  general  finding  by  a  trial  court  is  con- 
clusive, when  based  on  sufficient  although  con- 
flicting, evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3983-«BSS;  Dec.  Dig.  «s» 
lOU(i).] 

Appeal   fimn   DiiArict   Oonrt  Staflwd 

Coanty. 

Action  by  D.  H.  Brennaman  against  C  SL 
Leslie.  From  Judgment  for  plaintiff,  defend* 
ant  appeala  Affirmed. 

<X  M.  Williams,  of  Hutchinson,  and  Bay 
H.  Seals,  of  St  John,  for  appellant  Paul 
R.  Nagle,  of  St  John,  for  ant^Uee^ 


HARSHAIX,  J.  The  defendant  appeals 
from  a  Judgment  against  him  for  $231.10. 
The  plaintiff  was  the  defendant's  tenant  In 
their  dealings  each  sold  property  to  the  oth- 
er. This  resulted  In  each  having  an  account 
against  the  other.  The  plaintiff  in  his  peti- 
tion declared  on  the  account  due  him,  gave 
the  defendant  credit  for  certain  items,  and 
asked  Judgment  for  $392.46.  The  defendant's 
answer  set  up  a  promissory  note  given  by  the 
plaintiff  to  the  defendant,  set  out  Items  due 
from  the  plaintiff  to  the  defendant  and  gave 
credit  for  most  of  the  items  which  the  plain- 
tiff claimed  were  due  him.  The  answer  also 
alleged  a  settlement  of  the  accounts  and  al- 
leged that  by  that  settlement  it  was  de- 
termined that  the  plaintiff  owed  the  defend- 
ant $70.  The  answer  further  alleged  that 
there  was  $174.59  due  the  defendant  on  the 
promissory  note,  and  asked  that  Judgment  be 
rendered  for  that  amount,  in  the  event  that 
the  court  found  that  the  settlement  had  not 
been  made. 

There  was  little  dispute  as  to  the  Items 
of  the  accounts.  The  dispute  was  over  In- 
dorsements on  the  promissory  note  and  over 
the  settlement  On  these  questions  the  evi- 
dence was  conflicting.  The  trial  was  by 
the  court  The  court  determined  these  qnes* 
tlons  in  fevw  of  the  plaintiff  and  rendered 
Jndgmoit  accordingly.  There  was  evidence 
trading  to  support  the  finding  and  ju^ment 
and,  under  repeated  dedaratlcms  of  the 
court  that  finding  and  Jndgmoit  mnst  stand. 

The  Judgment  Is  affirmed.  All  the  Jus- 
tices concurring. 
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HATB8  «t  aL  T.  WAGGBNER  at  ftL 
(No.  20342.) 

(Sopreme  Court  of  Kansas.    Oct  7>  1916. 
Bebeaiing  Denied  Nov.  10,  1016.) 

(SvUabut  by  f  h«  Court.) 

1.  MosTOjLGEs  4=>643—FoRBCLosuBE— Right 
TO  PoasEsaion— "Defeitdant  Owner.*' 

The  words  "defendant  owner"  in  sectiona 
476  and  402  of  the  Code  (Oen.  Sl  1000.  Sit 
6071,  6087).  which  provide  that  the  defendant 
owner  shall  be  entitled  to  the  possession  of 
real  estate  sold  under  execution  until  the  ex- 
piration of  the  redemption  period,  and  may  as- 
sign  his  rights  to  another,  are  broad  enough  to 
include  an  owner  of  real  estate  which  is  sold 
under  a  foreclosare  judgment  rendered  on  a 
cross-petition  in  a  suit  in  which  such  owner  was 
the  luaintiff,  and  the  mortgagee  was  the  defend* 
ant 

[Ed.  Note. — ^For  other  cases,  see  Mortgage!, 
Cent  Dig.  f  1S62;  Dee.  Dig.  «33>643.] 

2.  JuDioui.  Sajlbs  «=>32— Who  Mat  Qtras- 

TION — AlTOBNET. 

Third  persons  whose  rights  are  not  affected 
thereby  cannot  complain  of  the  action  of  an  at* 
tomey  who  becomes  the  purchaser  of  his  client's 
real  estate  at  a  judicial  sale. 

SEd.  Note. — For  other  cases,  see  Judicial 
es,  Cent  Dig.  {  60;  Dec,  Dig.  «=s>32.] 

3.  MOBTQAOEB  €=3543— SaLE— RlOHT  TO  POB- 
SKBaiON— ElTECT  OF  CONTBACT. 

A  defendant  owner's  right  to  the  possession 
of  real  estate  sold  under  execution  or  order  of 
sale  during  the  redemption  period  is  not  af- 
fected by  a  contract  between  the  holder  of  the 
certificate  of  sale  and  his  assignee  which  pur- 
ports to  grant  to  such  assignee  the  right  to  pos- 
session before  the  expiration  of  the  redemption 
period. 

[EM.  Note. — For  other  oases,  see  Mortgages, 
Cent  Dig.  I  1062;  Dec.  Dig.  «=>543.] 

Appeal  from  District  Court,  Atcblson 
County. 

Action  by  Perry  Hayes  and  another,  part- 
ners as  Hayes  Bros.',  against  B.  P.  Waggen- 
er  and  others.  From  a  Judgment  for  defmd- 
ants,  plaintiffs  appeal.  Affirmed. 

James  A.  Troutman,  of  Topelia,  and  P. 
H^yes,  of  Atchison,  for  appellants.  T.  A. 
Mozcey,  of  Atchison,  for  appellees. 

PORTER,  J.  This  was  on  action  to  quiet 
title  to  the  west  23  feet  of  the  east  102^ 
feet  of  lots  1  and  2  In  block  46  old  Atchison, 
Atchison  county  (referred  to  In  the  plead- 
ings as  tract  No.  1),  and  also  the  west  45^ 
feet  of  lots  3  and  4  in  block  46  (referred  to 
In  the  pleadings  as  tract  Na  2).  B.  P.  Wag- 
gener,  tbe  defendant  in  answer  to  the  third 
amended  petition,  disclaimed  any  right  ti- 
tle, or  estate  in  that  part  of  the  property 
referred  to  as  tract  No.  l,  and  the  only  con- 
troversy remaining  is  over  tract  No.  2.  The 
trial  court  sustained  the  defendant's  motion 
for  Judgment  on  tbe  pleadings,  and  this  is 
the  Judgment  we  are  asted  to  rerlew. 

There  Is  no  dispute  over  tbe  facta.  Martha 
Mangan,  the  former  owner  of  the  property, 
was  insane,  and  her  guardian  secured  a  loan 
of  $1,000  from  plaintiffs  through  an  order  of 


the  probate  court,  and  ga?e  a  mortgage  upon 
a  part  of  the  property  to  secure  payment 
The  guardian  defbnlted  is  the  payments  on 
the  note  and  failed  to  pay  the  taxes.  Sub- 
sequently a  suit  mts  l»oui^t  by  the  guardisa 
to  set  aside  the  mortgage.  In  that  suit  Pei^ 
IT  Hayes  and  W.  0*  Hayea  came  bade  with  a 
cross-petition  and  asked  to  foreclose  tbelr 
mortgage  and  for  Judgment  for  taxes  paid. 
They  prerailed  In  their  cross-petltlcni.  and 
recovered  Judgment  for  $2,753.11,  whldi  was 
made  a  first  lien  on  ttie  pn^rty,  which  was 
ordered  sold  to  satisfy  the  Judgment.  A  tax 
deed  which  Perry  Hayes  had  acquired  wis 
held  void,  but  he  was  given  a  lien  for  the 
taxes,  interest,  and  costs,  all  of  which  merged 
in  the  Judgment  Subsequently  tbe  property 
was  sold  under  order  of  sale  and  purchased 
by  one  William  Schaap  for  $7,300.  The  sale 
was  ctHiflrmed,  and  certificate  Issued  te 
Schaap:  all  the  proceedings  redtlng  that 
the  sale  was  subject  to  the  owner's  right  of 
redemption,  which  would  expire  18  months 
after  tbe  sale.  Subsequently  the  probate 
court  made  an  order  directing  the  guardian 
of  Martha  Mangan  to  sell  her  right  or 
equity  6t  redemption,  and  ber  equity  was 
purchased  by  James  S.  Qlbson  for  $450.  Tbe 
certificate  of  sale  to  Schaap  is  dated  Jnne  10. 
1010.  The  petition  alleges  that  on  the  21st 
day  of  July,  1010,  Schaap  sold  and  conveyed 
a  portion  of  both  of  said  tracts  to  Perry 
Hayes  and  W.  C.  Hayes  for  $6.^,  which 
snm  they  paid  to  him  and  that  he  executed 
to  them  a  deed  for  the  property.  The  peti- 
tion also  alleges  that  at  tbe  same  time 
Schaap  placed  the  grantees  therein  named  In 
possession  of  the  premises,  and  that  the 
plaintiffs  have  ever  since  been,  and  now 
are,  in  the  open,  notorious,  actual,  and  physi- 
cal possession  thereof  under  and  by  virtua 
of  said  deed.  It  may  be  mentioned  here 
that  the  statute  (dv.  Code,  {  476)  provides 
that  tbe  defendant  owner  shall  be  entitled 
to  tbe  possession  of  tbe  property  during 
tbe  period  of  redemption.  The  petition  al- 
leges that  on  the  31st  day  of  December, 
1013,  tbe  sheriff  executed  and  delivered  to 
the  plaintiffs  a  sheriff's  deed  based  upon 
the  decree  and  the  proceedings  in  tbe  fore- 
closure case,  which  It  Is  alleged  perfected 
their  title  to  tract  No.  1,  bat  did  not  Include 
tract  No.  2. 

[2]  The  petition  further  alleges  that  B.  P. 
Woggener  was  the  attorney  fbr  the  guardian 
of  tbe  Insane  person,  and  that  he  purchased 
tbe  property  at  tbe  sheriff's  sale  In  the  name 
of  William  Schaap,  and  furnished  the  $7,300 
purchase"  money,  and  that  snbsequently  he 
purchased  the  equity  of  redemption  of  bis 
client  through  James  S.  Gibson,  who  acted 
for  bim.  The  petition  alleges  that  because  of 
Mr.  Waggener's  relation  to  Mrs.  Mangan  as 
her  attorney  he  was  dlsqualifled  by  law  from 
attempting  to  purchase  the  property  of  his 
client,  directly  or  indirectly,  and  the  plaln- 
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tiffs  c-ontend  that  wbaterer  Utle  to  the  prop- 
erty Waggoner  acqiiired  Inured  1^  operatioa 
of  law  to  the  benefit  of  plaintUEs  because  of 
their  deed  from  the  sheriff.  Mr.  Waggenei 
admits  Id  his  answer  that  he  purchased  tb« 
property,  that  Schaap  and  Gibson  both  acted 
as  his  ageDts,  and  that  he-  fnrhlshed  the 
money  for  which  the  property  sold,  and  also 
the  $450  paid  for  the  right  of  redemption  of 
his  client.  So  far  as  the  record  discloaes,  it 
may  be  aald  that  his  actl<m  in  this  respect 
appears  to  have  been  for  the  best  Interest 
of  his  client.  Some  one  was- obliged  to  fur- 
nish money  with  which  to  purchase  the  prop- 
erty to  protect  her  Interests.  It  appears  that 
DO  one  on  behalf  of  his  client  has  ever  object- 
ed to  what  he  did,  and  plaintiffs  are  not  In 
position  to  take  any  advantage  of  the  fact 
that  while  acting  as  her  attorney  he  pur- 
chased the  property. 

[1]  One  of  the  principal  contentions  made 
by  plaintiffs  Is  that  because  the  mortgage 
was  foreclosed  In  an  action  in  which  the 
mortgagor,  the  insane  person,  was  plaintiff, 
and  not  defendant,  the  statute  gave  her  no 
equity  of  redemption  or  right  that  could  be 
sold  by  the  order  of  the  probate  court.  This 
Is  based  on  an  unreasonable  constractlon  of 
the  language  of  section  4T6  of  the  Code, 
which  provides  that  "the  defendant  owner 
may  redeem  any  real  property  sold  under  ex- 
ecution," etc.,  and  on  the  words  "defendant 
owner"  in  section  492  of  the  Code,  which 
provides  that  "the  rights  of  the  defendant 
owner  in  relation  to  redemption  may  be  as- 
signed or  transferred,  and  the  purchaser  or 
assignee  thereof  shall  have  the  same  right 
of  redemption  as  the  defendant  owner."  Mrs. 
Mangan  was  the  defendant  in  the  cross-peti- 
tion filed  by  Perry  Hayes  and  W.  C.  Hayes, 
and  her  rights  were  protected  to  the  same 
extent  as  though  the  mortgage  had  been  fore- 
closed in  an  original  action  brought  by  the 
mortgagee  against  her  as  defendant. 

[3]  In  the  present  suit  the  plaintiffs  ap- 
pear to  rely  for  a  foundation  on  causes  of  ac- 
tion which  were  finally  merged  and  extin- 
guished in  the  Judgment  entered  In  their  fa- 
vor In  the  foreclosure  case.  All  the  claims 
they  had  against  the  real  estate  by  virtue  of 
the  mortgage.  Interest  and  costs,  as  well  as 
all  claims  against  the  property  by  reason  of 
their  tax  deed,  were  merged  in  that  Judg- 
ment,  and  they  received  and  receipted  to  the 
<derb  for  the  amount  of  their  Judgment  and 
costs  out  of  the  $7,S00  paid  into  th?  hands 
of  the  clerk  1^  William  Schaap,  who  acted 
for  Mr.  Waggener.  All  their  causes  of  ac- 
tion were  merged  In  the  final  Judgment,  and 
thereto  extinguished.  Price  v.  Bank,  62 
Kan.  7Se,  64  Pac.  637,  84  Am.  St.  Rep.  419. 
Of  course  William  Schaap,  as  purchaser  at 
the  aherUTs  sale  and  as  holder  of  the  sherUTs 
certificate,  could  make  no  contract  to  place 
the  pilalntUts  In  possession  of  the  premises 
or  give  them  any  rights  of  possession  which 


would  In  any  manner  affect  the  ownw's  ris^t 
of  redemption.  PlaintlffB  purchased  with 
full  notice  of  the  decree  to  vhldi  they  were 
a  party;  and  whatever  possesaI<m  they  may 
have  obtained  by  virtue  of  the  deed  did  not 
afford  a  basia  for  a  subsequent  action  to 
quiet  title.  All  the  deed  from  Schaap  con- 
veyed was  an  assignment  of  bis  Interest  as 
purchaser  at  the  sheriff's  sale,  and  the  deed 
expressly  recited  that  the  property  was  sub- 
ject to  redemption.  Besides,  the  statute,  as 
well  as  the  orders  of  the  court  in  the  pro- 
ceedings, preserved  the(  owner's  right  of 
redemption.  The  question  of  the  propriety 
of  Mr.  Waggener's  conduct  In  purchasing 
the  property  of  his  cHent  at  the  Judicial  sale 
was  one  that  could  arise  only  between  him- 
self and  his  client  The  plaintiffs  accepted 
and  received  the  amount  of  their  Judg- 
ment, interest  and  costs,  out  of  the  proceeds 
paid  by  him  into  the  hands  of  the  clerk, 
and  are  now  estopped  from  claiming  that 
the  sale  was  void.  The  only  Interest  they 
had  In  the  sale  was  the  satisfaction  of  their 
own  Judgment  The  pleadings  admit  that 
their  Judgment  was  satisfied.  As  stated,  sub- 
sequent to  their  acceptance  of  the  amount  of 
their  Judgment  they  took  what  amounted  to 
nothing  more  than  an  assignment  by  Schaap 
of  his  certificate  of  sale  fn  which  it  was 
recited  that  his  right,  title,  and  Interest  in 
the  property  was  sold  subject  to  redemption. 

Under  the  admitted  facts  In  the  case  the 
ruling  of  the  trial  court  in  rendering  judg- 
ment In  favor  of  the  defendants  was  proper. 
There  was  no  occasion  for  a  Jury  as  the  law 
entitled  defendant  to  Judgment  on  the  admit- 
ted facts.  Besides,  It  was  purely  an  equity 
case  triable  only  by  the  court. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 


(ja  Kxa.  7«) 
HART  V.  HART.    {No.  20354.) 

(Supreme  Court  of  Kansas.    Oct.  7,  1916. 
Behearinf  Denied  Nov.  10.  1916.) 

(Bi/llabw  h]/  the  Court.) 

Appeal  and  Ebbob  «=»1024(4)  —  Revhw  — 

JiuESTioNB  or  Fact  —  Monoi*  to  Corbeot 
DnOUENT. 

On  a  motion  to  correct  the  entry  of  a  Judg- 
ment 80  that  it  should  speak  the  6nith,  where 
it  was  found  upon  disputed  eWdence  that  the 
Judgment  as  originally  entered  did  not  corre- 
spond with  the  judgment  actually  rendered,  the 
finding  which  was  based  in  part  on  the  knowl- 
edge and  recolIecdoD  of  the  judge  as  to  the  true 
Judgment  rendered  must  be  upheld  on  appeal. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3823.  4026;  Dec.  Dig.  «s> 
1024(4).] 

Appeal  from  Dtstrtet  Court,  Stafford 
Oonnty. 

Action  bj  Anna  M.  Hart  against  Millard 
M.  Hart  Frwd  a  Judgment  fw  plaintiff,  de- 
fendant appeals.  Affirmed. 
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C.  R.  Douglass,  of  St  Jobn,  for  anwHant. 
Paul  R.  Na^e  and  Harry  T.  Gray,  both  of 

St  John,  for  appellee. 

JOHNSTON,  O.  J.  This  proceeding  In- 
volves the  validity  of  an  order  of  the  court 
correcting  an  entry  of  Judgment  On  Sep- 
tember 17,  1014,  Anna  M.  Hart  brought  this 
action  against  Millard  M.  Hart,  her  husband, 
to  secure  a  divorce,  and  the  court  at  that 
time  made  some  preliminary  orders  relating 
to  temporary  alimony.  Including  a  provision 
for  medical  treatment  for  tbe  plaintiff  and 
for  expenses  of  the  litigation.  The  following 
day  the  defendant  moved  the  court  to  modify 
the  orders  as  to  alimony  required  to  be  paid 
and  as  to  the  enjoining  of  the  disposition 
of  the  property.  Shortly  afterwards  the  de- 
fendant flled  a  plea  in  abatement  alleging 
that  the  plalntifT  had  become  Insane  and  was 
mentally  incompetent  to  bring  an  action  at 
the  time  the  divorce  proceeding  was  begun 
or  to  contract  with  attorneys  in  reference  to 
the  commencement  of  an  action.  Upon  this 
plea  a  hearing  was  had  on  October  21,  1914, 
and  an  order  was  then  entered  sostainlng 
the  plea  and  directing  the  dismissal  of  the 
action.  The  findings  and  orders  made  at  that 
time  are  In  dispute.  Some  time  later  a  mo- 
tion was  made  to  correct  the  entry  of  Judg- 
ment and  upon  the  testimony  before  the 
court  It  was  found  that  tbe  entry  did  not 
speak  the  truth.  According  to  the  original 
entry  the  court  found  that  the  plaintiff  was 
Insane  when  the  action  was  begun,  whereas 
the  court  upon  the  testimony  held  that  the 
finding  that  was  actually  made  was  that  she 
was  not  Insane  when  the  action  was  brought, 
but  had  become  mentally  Incapacitated  since 
that  time.  Although  not  mentioned  In  the 
original  entry  It  was  foaad  that  In  rendering 
Judgment  tbe  court  in  pursuance  of  an  agree- 
ment of  the  parties  made  an  order  respecting 
the  payment  of  costs  and  an  attorney's  fee. 

The  final  Judgment  does  not  purport  to 
amend  the  Judgment  that  was  rendered,  but 
merely  to  make  the  entry  speak  the  truth. 
It  is  conclusively  settled  that  the  court  may 
at  any  time  correct  a  Judgment  entry  so  that 
It  will  conform  to  the  Judgment  that  was 
actually  rendered.  State  v.  Llnderbolm,  90 
Kan.  489,  135  Pac  564,  and  cases  cited.  The 
amendment  may  be  made  upon  any  satisfac- 
tory evidence,  parol  as  well  as  written.  Al- 
though there  are  decisions  In  other  courts 
to  the  contrary  It  has  been  determined  here 
that  a  correction  of  the  Judgment  may  be 
based  on  the  knowIMge  and  recollection  of 
the  Judge  as  to  the  facts  which  occurred  at 
the  trial  and  of  the  flndings  and  orders  that 
were  then  made.  Cbrlstisen  v.  Bartlett  73 
Kan.  401,  84  Paa  630,  85  Pac  594.  Here 
the  district  Judge  has  determined  that  the 
entry  originally  made  did  not  express  the 
Judgment  that  was  actually  rendered  by  him, 
but  that  tbe  modified  entry  does  correctly  re- 
cite what  took  place  at  tbe  trial  according  to 


his  knowledge  and  recollection,  and  other  te»- 
timony  was  produced  which  annported  his 
determination.  What  transpired  when  the 
Judgment  was  announced  is  a  dilated  ques- 
tion of  fact  and  upon  the  record  btfore  na  it 
must  be  held  that  the  evidence  Justlfled  the 
amendment  of  the  record. 

The  Judgment  la  affirmed.  AU  tbe  Justices 
concnrrlnc 

'  (98  Kan.  TSi} 

HIGLET  T.  DOEGE.    (Ka  20367J 

ISuprana  Court  of  Kansas.    Oct  7,  1916;. 
Rehearing  Denied  Nov.  10, 19160 

(8yllttb»$  Oowrt,) 

1.  Sales  <8=>1&4— Keicediis  or  Sellei^— Ac- 
tion FOB  Pbice. 

In  an  action  to  recover  $700  allied  to  be 
due  as  tbe  parchase  i>rice  at  a  player  i^ano, 
plaintiff  testified  that  defendant  was  to  pay 
$350  when  the  instrument  was  delivered,  and 
that  plaintiff  was  to  take  defendant'o  old  piano 
in  payment  of  tbe  balance.  An  instruction 
which  charged  that  If  defendant  failed  to  pay 
the  $350  at  the  time  of  delivery,  plaintiff  was 
thereby  relieved  from  all  obligation  to  accept  the 
old  piano  and  could  recover  Judgment  for  $700, 
was  error. 

[Ed.  Not&r— SVw  oOur  cases,  see  Sales,  Cent 
D^.  f  608;  Dee.  Dig.  «s>104.] 

2.  Saixs  ^9366— -RucBDiKa  OF  Seuxb — ^Ac- 
tion FOB  PBICB. 

In  view  of  all  the  drcnmstances,  It  Is  held 
that  the  Judgment  in  plahitiff's  favor  for  $700 
and  interest  should  be  modified  and  Judgment 
given  in  her  favor  for  $350,  with  interest  and 
the  right  to  tbe  possession  and  owoensbip  of  tbe 
old  piano,  or  in  case  it  cannot  be  delivered  to 
ber,  to  Jndgment  in  addition  for  its  value  at  tbe 
time  of  the  sale, 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  1078;  Dec  Dig.  «s»866J 

Appeal  from  District  Court,  LeaTeaworth 

County. 

Action  by  Anna  B.  Hlgley  against  Mary 
Doege.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.   Modified  and  remanded. 

Lee  Bond,  of  Leavenworth,  for  appellant 
Arthur  M.  jackaon,  of  Learaiworth,  for  ap- 
pellee. 

PORTBR,  J.  The  action  In  tbe  district 
court  was  to  recover  the  sum  of  $700  alleged 
to  be  due  as  tbe  purchase  price  of  a  player 
piano  sold  and  delivered  to  tbe  defendant 

[1,2]  Tbe  petition  alleged  that  the  defend- 
ant agreed  to  pay  $700  for  tbe  Instrument 
Tbe  plaintiff  testified  that  tbe  agreement  was 
that  the  defendant  was  to  pay  ber  $350  In 
cash  wlien  the  player  piano  was  delivered, 
and  the  plaintiff  was  to  take  tbe  defendant's 
secondhand  piano  for  the  other  $360.  There 
was  some  confiict  in  the  testimony,  the  de- 
fendant testifying  that  the  piano  was  not 
purchased  outright,  but  that  die  agreed  to 
pay  $350  and  give  her  old  piano  in  exchange 
for  the  new  one  If  ber  daughter  was  satis- 
fied with  the  new  one,  and  that  It  was  to  re- 
main in  ber  house  long  enough  for  the  daugh- 
ter tQ  make  up  her  mind  whether  she  liked 
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it  or  not.  Ttw  petition  iras  drawn  on  tbe 
Uieory  thut  tbe  piano  bad  been  sold  Cor  fTOO, 
and  tbat  tbis  sum  was  dne.  The  plaintiff's 
pnxtf  abowed,  bowerer,  tbat  sbe  bad  agreed 
to  take  tbe  old  piano  In  for  half  of  the  pur^ 
4^iase  price  and  was  to  receive  $390  in  cash, 
^nie  court  instructed  tbat  if  tbe  defendant 
after  acc^tlnff  tbe  piano  failed  to  jmy  the 
$350  In  cash,  tbe  plalntilt  was  under  no  ob- 
ligation to  accept  tbe  old  piano  as  part  pay- 
ment In  some  other  respects  tbe  instruc- 
tions we  think  tended  to  confnse  tbe  jury. 
After  tbe  Jury  bad  been  out  for  several 
hours  and  wen  unable  to  agree  upon  a  ver- 
dict they  Bulfndtted  to  the  court  the  follow- 
ing questiiHi: 

"In  case  a  verdict  for  the  plaintiff  is  rendered 
woald  tbe  deal  tw  consummated  as  originally 
intended— that  is,  the  old  piano  being  taken  in 
at  ft  $350  valuation  7" 

The  court  In  answer  to  this  question  gave 
an  additional  Instruction  to  the  effect  that  in 
case  of  a  verdict  for  the  plaintiff  the  deal 
could  not  be  consummated  as  originally  In- 
tended because  the  defendant  had  repudiated 
Che  contract  and  had  not  offered  to  give  the 
plaintiff  the  old  piano,  and  the  orart  Instruct- 
ed that  in  case  the  Jury  found  for  the  plain- 
tiff tbe  amount  of  their  verdict  should  be  the 
$700. 

We  think  tbe  Instructions  were  erroneous 
In  view  of  the  facts  admitted  by  the  plaintiff, 
and  tbat  Justice  and  equity  will  best  be  sub- 
served by  a  modification  of  tbe  judgment 
It  seems  that  the  defendant  offered  to  re- 
turn the  new  piano  to  the  plaintiff,  and  upon 
plaintlS'B  refusal  to  accept  it  stored  it  sub- 
ject to  plaintiff's  order,  and  that  it  Is  now 
in  the  hands  of  a  storage  company.  There 
Is  no  reason  why  tbe  plaintiff  should  not  be 
entitled  to  recover  the  $350,  with  interest 
tbereon  from  the  date  of  the  sale,  and  she 
ahonld  also  be  entitled  to  the  possession  and 
ownership  of  the  secondhand  piano,  or  its 
valne  at  tbe  time  tbe  i^reeinent  was  entered 
Into  In  case  it  cannot  now  be  ddivwed  to 
her. 

The  Judgmmt  will  therefore  be  modifled^ 
and  the  cause  remanded  for  further  proceed- 
ings In  accordance  with  these  views.  All 
die  Justices  concurring. 


(98  lUn.  76a) 

TRUMAN  V.  KANSAS  CITY,  M.  A  O.  R.  CO. 
(No.  20377.) 

(Snpreme  Court  of  Kansas.    Oct  7,  1916. 
Behearing  Deuied  Nov.  10;  1S16.) 

(Syllabat  bv  the  Court.) 
1.  MAema  akd  Sbbvant  «»264(10)— Yabi- 

ANCE — PBEJITDICB. 

Where  a  cause  of  action  sufficiently  pleads 
•nd  the  evidence  sufficieDtly  proves  such  negU- 
cenee  as  will  render  a  defendant  liable  thereon, 
It  ia  not  a  material  variance  that  tbe  same 
cauM  of  action  also  alleged  other  acts  of  negli- 
gence which  were  not  established  by  the  proof, 
when   the  superflnoua  auctions  not  proved 


could  not  have  misled  tbe  deteidant  to  his  preju- 
dice. Civ.  Code.  S  134  (Oen.  St  1009.  f  6727). 

[Ed.  Note.— For  other  cases,  ^ee  Master  aniid 
Servant  CentDig.S870;  BecDig.  «=»2e4a0).] 

2.  Mastkb  and  Sbbvant  <&=3351  —  Injubibb 
TO  Sbbvant— Statutoby  Pbovisions. 

In  the  conduct  of  its  car  repair  shop,  a  rill- 
road  company  which  has  elected  not  to  come  un- 
der tbe  provisions  of  the  Workmen's  Oompensa- 
tion  Act  (Laws  1911.  c  218;  Laws  1913,  c 
216),  is  governed  by  the  Factory  Act  (Laws 
19(0,  c  856).  and  its  liability  for  injuries  sus- 
tained by  its  workmen  in  such  car  repair  shop 
is  controlled  by  the  latter  act,  and  not  by  the 
Common  Carrier's  Liability  Act  (Laws  1011, 
c.  239),  following  Bubb,  Adm'z,  v.  Railway  Co., 
89  Kan.  303,  131  Pac.  570. 

CEd.  Note.— For  other  eases,  see  Master,  and 
Servant  Dea  iMg.  «=3301.] 

3.  Mabtbb  and  Sbbvant  «=»270n.l,  12)— Injv- 

KIES  TO  SEBVAin>— AOTIONS— AnMISSIBIUTT 

or  Evidbmcb. 
Where  a  workman  in  a  car  repair  shop  sus- 
tained injuries  to  his  band  which  came  in  con- 
tact with  an  unguarded  circular  saw,  it  was  not 
error  to  exclude  evidence  that  tlie  sawing  ma- 
chine had  been  examined  and  found  without 
fault  by.  the  state  factory  inspector ;  nor  was 
it  material  error  to  exclude  testimony  that  oth- 
er saws  were  similarly  operated  in  the  comma- 
uity  without  safeguards. 

[EkI.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  921,  922;  Dec  Dig.  «s> 
270(U,  12).] 

4.  Appbax.  aho  EbboB  4s»1005(1)— Bbvuw— 
Questions  or  Fact— VBsnicr. 

Ordinarily  a  Jury's  finding  that  It  is  prac' 
deal  to  attach  a  u^eguard  to  a  piece  of  danger- 
ous machinery,  when  such  finding  ia  approved  by 
tbe  trial  court,  is  conclusive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
SSSocffi]        ^  S860-S876,  8948;  Dea  Dig. 

5.  Mabtzb  and  Sbbvant  4=>a^(4)— Injttbibs 
TO  Sbbvant— Actions— Instbuctjonb. 

Tba  court's  iostructions  to  tlie  Jury  that  the 
plaintiff  was  not  required  to  prove  that  it  was 
practical  to  attach  a  safeguard  to  tiie  machinery 
which  injured  him,  and  that  the  burden  to  prove 
its  impracticability  rested  on  the  owner  of  the 
machine  were  proper  and  in  conformity  to  the 
provisions  of  the  Factory  Act  and  the  doctrine 
announced  in  Caspar  v.  idewin,  82  Kan.  604, 
109  Pac  667,  49  L.  R.  A  (N.  S.)  626. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  8f  880.  899;  Dec.  Dig.  «=> 
266(4).] 

&  Dauaobs  «=>132(8)— Excbbsivb  Dauaobs— 

Pebbonal  Injubibs. 
A  Judgment  for  $8,000  as  damages  to  plaln- 
tifTs  band  discnased,  and  held  to  be  exc^sive. 
PlaintiS  given  option  of  a  judgment  for  95,000 
or  a  new  trial. 

[Ed.  Note- For  other  cases,  see  Damages, 
CenL  Dig.  §  379;  Dec.  Dig.  «=»132(8}J 

Appeal  from  District  Court,  SedgwlA 

County. 

Action  by  Charles  B.  Truman  against  tbe 
Kansas  City,  Mexico  &  Orient  Railroad  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Modified  and  affirmed,  on 
condition. 

Jno.  A.  Eaton,  Dudley  W.  Eaton,  and  Hyden 
J.  Bat<ni,  all  of  Kansas  (Aty,  Mo.,  and 
Holmes,  Tankey  ft  H<flnie8,  of  ^^cbita.  tor 
appellant  George  W.  Adams  and  John  W. 
Adams,  both  of  Wichita,  for  ai^Uee. 
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DAWSON,  J.  The  plaintiff  obtained  a 
Jad^ent  for  (8,000  as  damages  for  Injuries 
to  hie  rlgbt  hand  while  operating  a  drcalar 
saw  in  the  car  repair  shop  of  the  defendant 
at  Wichita.  The  saw,  which  was  30  inches 
In  diameter,  reTolTed  upon  an  adjustible 
steel  table,  projecting  a  few  inches  above  the 
table  tap  and  a  considerably  larger  part  of 
the  saw,  some  22  Inches  of  It,  revolved  be- 
neath the  table.  The  machine  had  a  device 
for  feeding  boards  and  timbers  Into  the  saw, 
and  the  speed  of  this  feeding  device  was 
regulated  by  a  system  of  cone  pulleys,  one- 
half  of  which  were  attached  to  the  machine 
belo7  the  table  top  and  about  10  Inches  dis- 
tant from  the  saw.  To  change  the  speed  of 
the  feeding  device  It  was  necessary  to  reach 
under  the  table  and  shift  a  belt  from  one 
cone  pulley  to  another  by  hand.  There  was 
no  mechanical  belt  shifter  or  other  contriv- 
ance tor  shifting  the  pnll^  belt,  and  the 
space  under -the  table  between  the  cone  pul- 
leys and  the  saw  was  open  and  unguarded. 
It  was  also  In  evidence,  and  In  conformity  to 
an  ^ementary  principle  of  mechanics,  that 
It  1b  Inconvenient  and  difficult  to  shift  the 
belt  of  a  system  of  cone  pulleys  except  when 
the  machine  Is  running. 

As  to  the  manner  and  extent  of  his  In- 
juries tba  plaintur  testified: 

"One  of  the  boys  btoaght  In  a  board  and 
wonted  It  ripped;  and  I  started  tbe  saw  and  aft- 
er I  got  it  started  the  belt  underneath  the  ma- 
chioe  wouldn't  pull  the  feed  to  feed  it  and  it 
n-as  daneerous  to  feed  it  without  the  feed  run- 
ning. We  uied  to  out  on  rosin  on  tbe  belt  to 
make  it  pall  the  feed,  and  the  master  mechsDic 
cat  us  oat  on  the  rosin;  then  we  put  nn  what 
was  called  belt  dresein?.  It  is  in  sticks  about  9 
inches  long  and  about  through.  You  take 
that  in  your  hand  and  hold  it  on  the  belt  which 
is  underneath  the  saw  and  rnns  from  the  main 
shaft  where  the  saw  was  applied  down  to  anoth- 
er shaft  below  that  It  has  three  different  feeds 
on  it]  and  on  these  feeds  there  Is  a  high  speed, 
middle  speed,  and  low  speed.  You  have  to  pot 
this  belt  on  there  by  your  hands;  there  is  no 
belt  shifter  fixed  to  shift  that.  Yoa  have  got 
to  shift  it  when  it  is  in  operation  with  your 
hands.  *  *  *  The  only  way  you  have,  yoa 
have  got  to  go  around  and  get  behind  the  ma- 
chine and  get  down  in  there  to  shift  tliis  belt. 
So  I  applied  this  dressing  to  it  In  applying  tbe 
dressing  it  jumped  from  this  one,  the  middle 
one,  down  to  tbe  low  speed  again,  and  throw- 
ed  my  band  over  like  that  and  cut  these  two 
fingers  off  and  injured  this  one  until  it  isn't 
any  good.  At  times  I  can't  use  it  In  my  trade 
I  can't  use  a  hammer  or  a  saw,  and  the  fleshy 
part  of  my  band  hurts  and  It  swells  up  here  on 
the  knuckle  of  the  other  one;  my  finger  Is  faelp- 
leRn,  so  all  I  have  is  one  finger  and  the  thumb. 
Tliere  is  a  continual  hurt  all  the  time,  even  at 
nigbCi.  It  is  my  right  hand.  •  •  •  Up  to 
the  time  of  my  injury  I  was  able  to  use  tools. 
I  was  drawing  wages  of  ¥2.24  a  day.  I  bpve 
Lever  done  any  housework  to  amount  to  any- 
thing. My  occupation  ia  car  man,  car  carpenter. 
I  had  steady  employment  witb  the  Orient  at 
that  time.  My  health  was  ^ood.  My  nervous 
STstem  was  in  good  condition.  I  was  stout 
pnysically  and  bad  no  physical  infirmities  and 
was  able  to  put  in  a  ftdl  day's  work  and  earn 
a  steady  salary.  These  two  fingers  are  oB  right 
at  the  fingers  of  my  hand;  they  are  the  two 
small  fingers  on  the  right  hand.  The  other 
finger  is  affected;  t^t  is,  yon  see  it  ia  impos* 


Bible  to  atrai^ten  it  any  more  than  just  like 
that;  and  if  I  just  bnmp  it  or  shake  it  a  little 
it  is  helpless.  I  can  straighten  it  ont  like  that 
It  is  affected  right  in  tbe  joint  It  was  cot 
where  the  scar  l»-<at  clear  to  the  bone.  It 
was  stiff  (or  about  two  months  and  a  half.  I 
am  able  to  jiiat  ordinarily  use  it  I  can  close  it 
about  half,  I  can't  catch  aronnd  anything  witb 
it.  There  is  no  strength  in  die  second  finger; 
it  is  weak,  helpless.  I  have  practically  only  one 
finger  on  that  hand.  I  haven't  got  tbe  strength 
in  the  arm  that  I  had  before.  I  have  worked 
part  of  the  time  since  the  accident.  I  am  now 
working  for  the  Misaouri  Pacific,  drawing  51.60 
a  day,  trucking  freight  If  I  go  to  lift  anything 
I  just  get  my  arm  under  it  because  I  can't  lift 
anything  with  this  because  I  ain't  got  strength 
enough.  I  made  an  effort  to  see  if  I  oould  get 
better  wages,  bat  I  couldn't" 

Certain  special  questions  were  answered  by 
the  jury: 

"(3)  State  what  was  the  direct  and  proximate 
cause  of  plaintiff's  injuries.  Ans.  By  bis  band 
coming  in  contact  witb  an  unguarded  saw." 

"(6)  Was  it  practicable  to  suegoard  said  saw 
in  question  at  tbe  point  where  pTfl'»t<T  was  in- 
jured?  Ans.  Yes.*' 

"(8)  Could  plaintiff  have  shifted  the  belt  run- 
ning on  the  two  cone  pulleys  underneath  tbe 
table  while  the  machine  was  stopped?  Ans. 
No." 

[1]  Defendant's  chief  grounds  of  appeal 
and  errors  assigned  will  be  noted  In  order. 
It  was  not  error  to  overrule  defendant's  de- 
murrer to  the  evidence,  nor  was  there  any  ma- 
terial variance  between  the  pleading  and  the 
proof.  Civ.  Code,  g  134  (Gen.  St  1909,  | 
5727).  It  is  true  that  one  of  the  grounds  of 
plaintiff's  first  cause  of  action  was  tbe  de- 
fendant's failure  to  furnish  some  suitable 
device  for  shifting  the  belt,  and  this  allega- 
tion was  not  sustained  by  the  evidence  and 
was  resolved  for  defendant  by  the  jury's  spe- 
cial findings.  But  tbe  first  cause  of  action 
also  alleged : 

"That  defendant  was  negligent  In  failing  to 
have  said  circular  saw  and  each  and  every  part 
thereof  properly  and  safely  guarded  so  that  the 
said  plaintiff  in  working  in  and  about  the  same 
and  operating  said  saw  could  not  come  in  con- 
tact with  said  saw  and  be  injured  thereby." 

The  evidence  was  sufficient  to  support  that 
allegation,  and  the  jury  so  found.  The  other 
alleged  negligence  may  be  treated  as  super- 
finous  and  ImmateriaL  It  did  not  prejudice 
the  defendant. 

[2]  No  purpose  would  be  served  try  review- 
ing again  the  question  whether  a  railroad 
company  which  employs  many  workmen  in 
Its  car  shops  ia  amenable  to  the  Factor}' 
Art  of  1003.  That  has  already  been  fully 
determined.  Bubb,  Adm'x,  v.  Railway  Co., 
89  Kan.  303, 131  Pac.  575;  Slater  v.  Railway 
Co.,  91  Kan.  226,  137  Pac.  943.  Of  course, 
a  railroad  company.  In  its  transportation 
business,  is  likewise  governed  by  the  Com- 
mon Carrier's  ZilabtUty  Act  of  1911  (cSiap- 
ter  239),  and  by  a  good  many  other  acts  as 
well.  But  the  car  repair  sh«p  of  m  railroad 
Is  a  fttctory,  and  In  the  operation  of  it  the 
railroad  company  Is  as  randi  bound  by  the 
Factory  Act  (section  7)  as  It  would  be  It  that 
were  Its  only  corporate  business  and  It  were 
not  engaged  in  tha  tran«portatloa  bualoesa 
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at  alL  Many  modem  railroads  maintain  ho- 
tels for  tbe  convenience  €£  their  patrons,  bnt 
It  wonM  hardly  be  contended  that  In  the  con- 
duct  of  their  hotels  they  are  not  amenable 
to  the  laws  pertaining  to  hotels  and  Innkeep- 
ers for  the  safety  of  guests.  The  erldraioe 
and  Jury's  finding  dhv>ose  of  the  contentloD 
that  no  TKdation  of  the  Factoty  Act  vas 
proven. 

"All  •  •  •  BBWs  •  •  •  need  in  a  manu- 
facturing ertablisbmoit  afaaU,  where  practicable, 
be  properly  and  safely  piarded,  for  the  purpose 
of  preventing  or  avoiding  the  denth  of  or  in- 
jury to  the  persons  employed  or  laboring  in  any 
suc^  establishment."  Factory  Act  (Laws  1903, 
c.  3S6)  i  4;  Gen.  Stat  1908»  |  4670. 

[1]  Complaint  Is  made  that  the  trial  court 
shut  out  evidence  proffered  by  defendant  that 
the  state  factory  Inspector  bad  visited  the 
defendant's  shops  Portly  before  plaintiff's 
aoddent,  and  that  he  had  Inspected  the  ma- 
chine and  made  no  objection  to  it;  and  that 
the  other  planli^  mills  and  sawmills  udng 
circular  saws  In  Wichita  did  not  guard  the 
saw  blades  beneath  tbe  tables  on  which  they 
were  operated.  Testimony  to  that  effect  was 
excluded,  and  properly  so.  The  plabitiff's 
right  to  recover  In  no  way  depended  npon 
what  the  factory  Injector's  oplidon  was 
tonchlng  tbe  defendant's  compliance  with  its 
duty  to  guard  or  screen  all  dangerous  ma- 
chinery, where  pracUcable,  for  the  safety  of 
Its  workmen.  We  hardly  think  it  important 
as  affecthig  this  lawsuit  that  other  circular 
saws  In  other  Wichita  factories  were  un- 
screened and  unguarded,  although  it  is  to  be 
hoped  tiat  plaintiff's  accident — not  to  men- 
tion tbe  damages  assessed  against  this  de- 
fendant— has  prompted  a  reformation  In  that 
respect. 

[4,  6]  Certain  instructions  of  tbe  trial  court 
are  criticized.  The  court  told  the  jury,  In 
Bubstance,  that  tbe  Factory  Act  had  changed 
tbe  old  rales  of  evidence  as  to  tbe  burden 
of  proof,  and  that  it  was  unnecessary  for 
plaintiff  to  prove  in  tbe  first  instance  that 
It  was  practical  to  place  a  safeguard  about 
the  saw,  and  tbat  It  was  for  the  defendant  to 
prove  tbat  such  safeguard  was  Impractical. 
These  instructions  are  in  harmony  with  what 
this  court  said  in  Caspar  v.  Lewln,  82  Kan. 
604,  109  Pac.  657,  49.  L.  B.  A.  (N.  S.)  526: 

"Under  tbe  statute  the  plaintiff  wss  not  re- 
quired to  go  further  and  offer  onx^  in  the  first 
Instance  that  it  was  practicable  to  guard  tbe 
shafting.  Tbe  Legislature  was  evidently  moved 
by  the  fact  that  very  often  an  injured  employ^ 
is  not  competent  to  demonstrate  the  practicabiU 
itr  of  providing  safeguards,  and  may  not  be  able 
to  command  tbe  expert  evidence  necessair  to  do 
■o.  The  acddent  may  have  wrecked  the  ma- 
chine, or  the  factory  owner  may  remove  it  or 
deoy  him  access  to  it.  When  the.employ«  is  kill- 
ed, or  witnesses  are  killed,  tbe  way  to  recovery 
la  vtin  further  embarrassed.  On  the  other  band, 
the  factory  owner  always  poesessesithe  ability 
to  show  tbat  additions  in  the  direction  of  safet; 
would  destroy  the  efficiencnr  of  the  appliance 
caasing  the  injory,  or  would  otherwise  be  im- 
practicable,- 82  Kan.  635,  636,  109  Paa  668 
(49  L.  B.  A.  [N.  S.]  526). 


Counsel  for  defendant  urge.u  to  qnalll^ 
the  doctrine  Oius  quoted.  This  we  cannot  do. 
M(aeover,  In  this  case,  elaborate  photographs 
of  the  madilne  which  Injured  the  plaintiff 
have  been  submitted  to  us,  and  from  an  In- 
spection of  Hiem  we  could  hardly  have  more 
hesitancy  than  did  the  Jury  in  finding  that 
It  was  altogether  practical  to  place  a  screen 
or  other  saf^^rd  between  the  cone  pulleys 
and  the  saw  which  injured  the  plaintiff. 

Other  errors  assigned  have  been  considered, 
but  none  of  them  are  of  suffldent  consequence 
for  any  comment  nor  to  affect  the  result  of 
this  review. 

[I]  We  come  now  to  tbe  only  Questlra 
wbldi  presents  any  difficulty  in  this  case.  It 
is  urged  that  the  verdict  and  Judgment  for 
$8,000  for  tbe  Injuries  to  plalntUTs  hand  are 
excessive.  We  are  constrained  to  bold  that 
this  contention  is  meritorlons.  While  it  Is 
true  that  no  amount  of  monetary  award  will 
adequately  compensate  a  person  for  a  perma- 
nent physical  Injury  to  his  body  or  any  of 
its  members,  yet  In  this  workaday  world 
where  such  accidents  do  happen,  it  Is  the  only 
reimratlon  possible ;  and  tbe  law,  tbe  courts, 
and  the  public  have  striven  to  find  a  fair 
and  approximate  monetary  measure  for  bn- 
man  injuries,  basing  their  estimates  partly 
upon  many  prior  similar  awards,  partly  end 
perhaps  unjustly  upon  the  financial  ability 
of  the  party  against  whom  tbe  award  is  as- 
sessed, partly  upon  the  loss  of  time  and 
earning  power  occasioned  to  the  injured  par- 
ty. It  would  be  Impossible  to  recount  all  the 
factors  which  enter  into  the  common  and 
general  notions  of  what  is  fair  and  jiist 
as  a  basis  to  measure  tbe  damages  for  per- 
sonal injuries.  There  can  be  no  absolute 
standard  to  measure  such  damages,  and  a 
wide  latitude  of  discretion  is  necessarily  left 
to  the  good  sense  and  discretion  of  the  jury 
which  fixes  the  award.  Tbe  most  courageous 
and  practical  attempts  to  measure  damages 
for  personal  Injuries  are  the  Workmen's  Com- 
pensation Acts.  These  acts  originated  in 
Germany  and  Great  Britain,  And  in  modified 
adaptations  to  local  conditions  have  been  en- 
acted in  this  country  and  in  many  of  the 
states.  Our  own  act  (Laws  1911,  c.  218,  and 
Laws  1913,  c  216),  which  provides  a  system 
and  measure  of  monetary  awards  to  be  paid 
by  employers  for  injuries  sustained  by  their 
workmen,  is  based  cbiefiy  upon  the  theory 
tbat  these  sums  will  be  paid  without  cavil, 
lawsuit,  or  other  expense  to  tbe  injured  work- 
men. Naturally  the  awards  should  be  higher 
where  their  payment  Is  uncertain,  or  where 
contested  or  delayed.  If  tbe  plaintiff  and  bis 
employer,  the  defendant  raUroad  company, 
bad  elected  to  come  under  tbe  Kansas  Work- 
men's Compensation  Act  tbe  award  could  not 
have  be&a  in  excess  of  SO  per  cent,  of  his 
preceding  average  weekly  wages  for  8  ynars. 
This  would  not  amount  to  more  than  92,- 
802.S4.  Of  course,  the  compensation  act  is  In 
no  way  controlling  in  this  case,  but  tbe  illus- 
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tration  drawn 'from  Ita  prorlMons  glres  some 
Ught  on  d^endant's  grievance.  Counsel  for 
plaintiff  vonid  justify  tbe  amount  of  tbe 
Judgment  by  computing  tbe  life  expectancy  of 
tbe  plaintiff,  a  bealttay  man,  aged  37  years 
vrhea  he  was  injured,  at  90  years,  wblch 
would  be  9,390  working  days,  at  64  cents  per 
day,  wbtcb  is  tbe  difference  between  his 
present  dally  earnings  and  those  before  bis 
injuries.  Tbls  would  amount  to  $6,009.60. 
The  same  computation,  taking  a  ^  years'  ex- 
pectancy, would  produce  $5,009.60.  One  dif- 
ficulty wltb  sucb  basis,  howerer,  is  tbe  ques- 
tionable assumptiott  tbat  plaintiff's  eamlijg 
capacity  would  continue  throughout  his  entire 
life  expectancy  the  same  as  In  the  health 
and  vigor  of  his  prime.  That  could  not  be. 
Space  and  time  will  not  permit  us  to  extend 
this  discussion. 

It  Is  with  much  reluctance  that  we  disturb 
the  amount  of  the  Judgment,  but  after  mak- 
ing every  fair  allowance  for  difference  of 
opinion  we  are  impelled  to  hold  that  the 
award  is  at  least  $3,000  too  much;  and  the 
case  will  be  remanded  to  the  district  court, 
with  Instructions  to  give  the  plaintiff  the 
option  of  a  modified  Judgment  fixing  his  dam- 
ages at  $5,000,  with  the  alternative' tbat  a 
□ew  trial  be  granted.  All  tbe  Justices  con- 
curring. 


(S8  Kan.  TOS) 

llOBERTS  V.  MISSOURI,  K.  &  T.  BY.  CO. 
(No.  19640.) 
(Snpreme  Court  of  KaDsaa,    Oct.  7,  1916. 
Rehearing  Denied  Nov.  10,  1916.) 

(BvOahu$  hv  tke  Court.) 
Nbquoiitcb  ^»142— Vbrdiot— Spkcial  B^d- 

INQS— OPKEATION  and  ErFBOT. 

Where  a  recovery  Is  Bouelit  by  reason  o£  sev- 
eral negligent  acts  of  tbe  dd:endant  and  tbe  jury 
in  auswer  to  a  special  question  finds  that  the 
negligence  upon  which  they  tuue  their  verdict  is 
8  certain  single  act  of  the  defendant,  the  finding, 
in  effect,  acquits  the  defendant  of  every  charge 
of  negligence  alleged  in  the  petition  or  mentioned 
In  the  evidence,  except  the  one  specifically  desig- 
nated in  the  finding. 

[Ed.  Note. — For  other  cases,  see  Nedigence, 
Cent.  Dig.  H  400-403;  Dec  Dig.  «s>l&] 

Appeal  from  District  Court,  Labette  County. 

Action  by  J.  M.  Roberts  against  the  His- 
sonrl,  Kansas  &  Texas  Railway  Company. 
From  a  Judgment  Ua  defendant,  plaintiff 
appeals.  Affirmed. 

John  Madden  and  C.  E.  Cooper,  both  of 
Parsons,  for  appellant.  W.  W.  Brown,  James 
W.  Reid,  and  ffi.  H  Burton,  all  of  Parsons,  for 
appellee. 

JOHNSTON.  C.  J.  This  Is  a  suit  to  recov- 
er for  personal  injuries  sustained  by  J.  M. 
Roberts  while  working  In  one  of  the  shops 
of  the  Missouri,  Kansas  tc  fTezaa  Bailway 

Company. 

In  fitting  or  rolling  the  flues  of  boilers  an 
air  motor  Is  used.   One  of  the  motors  used 


by  the  defendant  wbm  attacibed  by  cbalns  to  a 
I^ece  of  p^  or  floe  which  was  placed  aboot 
7  feet  hi^  on  ladders  or  horses  near  the 
holler  on  wMdi  the  plaintiff  was  working. 
It  was  attached  so  as  to  give  the  motor  some 
play,  and  tbat  It  might  be  moved  bade  and 
forth  frohi  fine  to  flue  as  the  occasion  re> 
quired.  To  enable  the  workman  to  handle 
the  motor  a  platform  was  made  about  2% 
feet  above  tbe  fioor  of  planks,  supported  on 
wooden  horses.  While  the  plaintiff  was 
standing  on  this  platform  operating  the  mo- 
tor, the  flue  or  missbar  firom  whldi  the 
motor  was  suspended  broke,  the  motor  fell 
on  the  platform,  and  lAe  plaintiff  was  thrown 
astride  of  one  of  tbe  wooden  horses  and  in- 
jured. In  bis  petition  he  alleged  that  be  was 
inexperienced  in  such  work,  and  tbat  tbe  de- 
fendant knowing  of  his  inexperience,  was 
negligent  in  falling  to  Instruct  him  and  to 
provide  for  his  safety.  He  diarged.  too, 
thaf  tbe  defendant  w&n  n^ligent  in  foiling 
to  furnish  proper  chains  and  appliances  for 
attaching  the  motor  to  tbe  crossbar  or  flue. 
It  was  also  diarged  that  the  defendant  neg- 
ligently provided  a  defective  flue  for  the  sup- 
port of  the  motor.  In  that  the  flue  bad  be- 
come crystallized  and  weak,  that  tbe  de- 
fendant knew,  or  should  have  known,  of  its 
condition,  and  was  therefore  responsible  for 
the  break  and  the  resulting  Injury.  On  the 
trial  the  Jury  returned  a  general  verdict  in 
favor  of  the  plaintiff,  but  In  answer  to  sik- 
dal  questions  stated  that  they  based  the  ver- 
dict alone  upon  the  negligence  of  the  de- 
fendant in  providing  a  defective  flue.  As 
to  tbe  defect  in  the  flue  the  Jury  found  it 
was  latent,  and  that  It  was  due  to  crys- 
tallization of  the  metal,  which  could  not 
be  discovered  by  an  ordinary  Inspection. 
On  these  findings  the  trial  court  rightly 
set  aside  the  general  verdict  and  gave  Judg- 
ment for  the  defendant.  It  appears  to  be 
conceded  that  as  the  case  stands  the  de- 
fendant cannot  be  held  liable  because  of  the 
defect  In  the  flue  or  crossbar.  It  is  contend- 
ed, however,  that  as  otlier  grounds  of  negli- 
gence were  alleged  by  the  plaintiff  and  a 
general  verdict  was  returned  in  his  favor, 
we  should  presume  that  these  were  establish- 
ed and  furnish  a  basis  for  the  verdict.  The 
contrary  of  this  contention  is  the  rule.  Such 
a  flndlDg,  in  effect,  acquits  the  defendant  of 
every  charge  of  negligence  stated  In  the  peti- 
tion or  mentioned  In  the  evidence,  except  the 
one  specifically  designated  In  the  flnding.  Sug- 
ar Co.  V.  Riley,  60  Kan.  401,  31  Pac.  1090,  34 
Am.  St  Rep.  123;  Hayden  v.  Railway  Co., 
87  Kan.  438,  124  Pac.  165;  Tecza  v.  Sulz- 
berger it  Sons  Co..  92  Kan.  97, 140  Pac.  106; 
Adams  T.  Bailway  Ga,  S3  Kan.  4re,  144  Pac. 
990. 

It  Is  said  that  a  Judgment  against  tbe 
plaintiff  should  not  have  been  given,  because 
the  special  findings  did  not  cover  all  the 
facts  In  the  case.   The  flndlngs  made  were 
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based  on  ultimate  and  cwtrolllng  facts 
wblch  necessarily  overthrew  Uie  general  ver- 
dict The  only  basis  for  the  verdict  or  for  a 
recovery  by  the  plalnttfF  Is  that  the  Injury 
suffered  by  the  plaintiff  was  the  result  of  the 
defendant's  negligence.  Since  the  findings  of 
the  Jury  absolved  the  defendant  from  the 
charge  of  negligence  or  of  responsibility  for 
the  plaintiff's  injury,  they  necessarily  compel 
a  Judgment  In  its  favor. 

It  would  be  idle  to  consider  the  minor  ia- 
aaes  in  the  case  as  th^  findings  made  pre- 
clude a  recovery  against  the  defendant  for 
the  injury.  It.  Is  said  that  the  evidence  did 
not  Justify  the  findings  made,  but  the  suffi- 
ciency of  the  evidence  was  not  raised  by  the 
plaintiff  before  the  trial  court,  and  Is  not 
available  on  this  appeal. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 

(9S  Kan.  TOT)  === 

STATE  V.  BAUMAN.  .(No.  20375.) 

(Supreme  Court  of  Kansas.    Oct.  7,  me. 
Behearing  Denied  Kov.  10;  1916.) 

(BjfUahna       fh«  Court.) 
OszHZirAi.  Ii&w  «s»116T(D— Habhuss  Bbbob 

— In  FOEMATION— REQtnSTTES. 
The  amended  information  while  omittiDg  the 
expression  "without  the  assent  of  his  employer" 
(first  part  of  section  88  of  the  Crimes  Act  [Gen- 
eral Statutes  of  1909.  {  2578]),  also  the  words, 
"unlawfully,  feloniously  and  willfally,"  charged 
that  the  defendant,  being  the  agent,  employ^, 
clerk,  and  servant  of  C,  and  "aner  having  re- 
ceived the  said  sum  of  $47.56  as  such  agent, 
employ^  and  sfervant  of  the  said  •  •  *  and 
did  then  and  there  make  away  with,  secrete,  em- 
becsle  and  convert  to  hia  own  use  the  said  sum 

$47.56,  so  coming  into  his  possession  as  afore- 
said; contrary  to  the  form  of  the  statutes. 
•  •  • "  The  defendant  was  convicted  of  a 
misdemeanor  only.  Held,  that  in  view  of  the 
natural  meaning  of  the  language  used  the  de- 
fendant was  not  materially  prejudiced  by  the 
omisHons  compbUned  of. 

[Bid.  Note.— E\>r  other  cases,  see  Criminal 
Law,  Gent.  Dig.  |  8101;  Dec,  Dig.  <g=>1167(l).] 

Johnsbm,  0.  3^  and  Porter,  J.,  dissenting. 

Appeal  from  District  Court,  Shawnee 
County.  , 

Henry  Bauman  was  convicted  of  embeszle* 
ment,  and  appeals.  Affirmed. 

Hazmi  &  Page,  of  Topeka,  for  appellant 
S.  M.  Brewster.  Atty.  Gren..  and  W.  B.  Atchi- 
son and  Bobt.  D.  Oarver,  hoth  of  Topeka,  for 
the  State. 

WEST,  J.  The  defendant  was  charged 
with  embezzling  sums  amounting  to  $47.56, 
and  was  convicted  of  embezzling  an  amount 
less  than  $20.  A  motion  to  quash  was  over- 
ruled. A  motion  to  elect  between  the  first 
and  last  parts  of  section  88  of  the  Crimes  Act 
{Qen.  Stat  1909,  {  2578)  was  sustained,  the 
state  standing  upon  the  first  part  of  such  sec- 
tion. The  information  was  then  amended 
and  reffled,  certain  parts  thereof  being  order- 
ed stricken  out  by  the  court  Another  motion 


to  quash  was  overruled.  Ukewtae  a  motion 
to  dlsdbarge  the  defendant  A  moUon  to 
direct  a  verdict  of  acquittal  and  another  to 
arrest  the  Judgment  were  likewise  denied. 

The  points  presented  by  the  appeal  are 
that  the  information  thus  affected  omitted 
the  words  "unlawfully,  feloniously,  and  will- 
fully," and  the  exprei^on  "without  the  as- 
aent  of  his  employer,"  or  its  equivalent  It 
is  conceded  by  the  state  ttiat  the  first  ex- 
presslra  was  Inadvertently  ordered  out  and 
it  Is  claimed  that  the  omission  of  the  allega- 
tion that  the  embeazlement  was  without  the 
permission  of  the  defendant's  employer  was 
rendered  harmless  by  other  language  remain- 
ing in  the  charge,  and  it  is  suggested  that  the 
defendant  having  induced  the  court  to  strike 
certain  language  from  the  information  should 
not  be  heard  to  take  advantage  of  the  re- 
mainder thereof  as  Insuffldent  It  Is  further 
soggested  that  nothing  wtis  really  stricken 
from  the  Information,  but  certain  words  In- 
dicated by  pencil  marks  were  merely  order- 
ed to  be  stricken  out  and  that  at  any  rate 
no  serioos  harm  was  done  in  view  of  the 
minor  offense  of  which  the  defendant  was 
convicted. 

It  Is  to  be  regretted  tiliat  any  criminal  case 
should  be  tried  upon  an  information  bearing 
the  facial  appearance  of  the  disfigured  orig- 
inal wbl(^  is  brought  up  for  our  examina- 
tion. It  Is  BO  difficult  to  see  how  the  crime 
of  embezzlement  can  be  conunltted  without 
being  unlawful  and  willful,  and  if  Involving 
more  than  $20  also  felonious,  that  we  do  not 
deem  the  omission  of  these  adjectives  either 
fatal  or  seriously  material  under  the  circum- 
stances now  presented. 

The  other  matter  is  not  so  easy.  Section 
88.  c.  31,  of  the  General  Statutes  of  1909 
makes  it  an  essential  Ingredient  of  the  crime 
that  the  embezzlement  or  the  conversion  to 
the  use  of  the  agent  clerk,  or  employe  must 
be  "without  the  assent  of  his  employer,"  and 
while  It  might  seem  anomalous.  If  not  ab- 
surd, to  suggest  that  such  a  thing  as  em- 
bezzlement with  the  consent  of  the  employer 
could  be  possible,  still  the  Legislature  has 
so  worded  this  section  that  it  was  said  In 
State  V.  Yelter,  54  Kan.  277,  283,  38  Pac.  320: 

"The  defendant  can  be  held  criminally  liable 
only  for  the  money  or  property  of  the  firm  wbidi 
he  embezzled  or  converted  to  his  own  use  with- 
out the  assent  of  the  &rm.'*  Page  283  of  04 
Kan.,  page  322  of  38  Pac. 

While  strictly  speaking  embezzlement  nega- 
tives the  Idea  of  consent  this  is  because  the 
very  word  Implies  and  includes  a  wrong  or 
fraud  against  the  owner  of  the  fund.  But 
to  take,  make  way  with,  secrete,  or  convert 
to  his  own  use  money  in  his  hands  would 
not  necessarily  render  an  agent  criminally 
liable  unless  the  assent  of  the  owner  were 
wanting.  And  when  to  these  statutory  terms 
Is  added  the  other  of  "embezzled"  then  the 
entire  charge  of  necessity  Implies  a  lack  of  as- 
sent   State  V.  Combs,  47  Kan.  136,  139,  27 
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Pac.  818;  State  T.  I^tterson.  60  Kan.  447, 
449,  71  Pac.  860. 

Tbe  rule  that  tbe  language  of  the  statute 
substantially  followed  la  sufficient  In  an  In- 
formation Is  too  familiar  to  require  citations. 

fnie  defendant  was  convicted  of  a  misde- 
meanor only,  and  the  majority  of  the  court 
hold  that  be  was  not  materially  prejudiced  by 
the  omission  of  tbe  repress  allegation  that 
hla  acts  were  without  the  assent  of  his  em- 
ployer, as  the  language  used  bears  sub- 
stantially the  same  significance. 

Tbe  judgment  is  therefore  affirmed. 

BURCH,  MASON,  MARSHAI/L,  and  DAW- 
SON, JJ..  concurring.  JOHNSTON,  a  J.,  and 
PORTER,  J.,  dissenting. 


(W  Ku.  8) 

BIG  FOUR  IMPLEMENT  CO.  (TOWNI/ET 
METAL  HARDWARE  CO.  et  aL,  Interyen- 
•rs)  T.  K£YSEB  et  aL  (SIEMERS  et  al..  In- 
terveners).  (No.  199S8.) 

(Supreme  Conrt  of  Kansas.    Nov.  11,  1916. 
Rehearing  Denied  Dec  18,  1916.) 

(Svtlabiu  by  the  Court.) 

1.  PABTIfZBSHtP  «»248— DUTH  or  PABTinEB— 

Sbttleuent. 
While  death  works  a  diasolutioD  of  a  part- 
uership,  the  community  of  interest  subsists  for 
some  purposes  long  enough  to  enable  the  surviv- 
oTfl  to  wind  up  and  settle  the  affairs  of  the  part- 
nersfaip. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  ||  609,  SIO,  S12,  618;  Dec.  Dig. 
243.] 

2.  Pasfntoshif  ^»24S(3)— Death  ow  Past- 
HEB— Administration  or  Estate. 

A  surviving  partner  who  undertakes  to  wind 
up  the  business  of  the  firm  is  required  to  do  so 
within  a  reasonable  time  and  in  the  way  most 
advantageous  to  those  interested  in  the  estate, 
and,  after  paying  tbe  debts  and  tbe  expenses  of 
closing  the  business,  to  distribute  the  assets 
^among  the  surviving  partners  and  tbe  reprcsen- 
tative  of  the  deceased  partner. 

[Ed.  Note.—For  other  cases,  see  Partnership, 
Cent.  Dig.  {  515 ;  Dec.  Dig.  «S=»245(3).l 

8.  Partnebshif  <^244 — Death  of  Pabtner— 
Administbation  or  Estate. 
Tbe  surviving  partner  is  vested  with  some 
discretion  as  to  the  manner  of  winding  up  the 
business  and  tbe  time  to  be  taken  for  that  pur- 
pose. 

[Ed.  Note.— For  other  cases,  see  Partnership. 
Cent.  Dig.  {  511;   Dec.  Dig.  «=9244.] 

4.  PABTNERsmp  4=»248— Death  of  Pabtrbb— 

Administration  of  Estate, 
A  sale  of  the  goods  and  assets  of  the  part- 
nersbip  may  be  made  in  bulk  or  in  the  usual 
course  of  trade,  whichever  may  be  the  most  ad- 
vantageous to  the  interested  parties,  and  if  sold 
at  retail  some  goods  may  be  added  to  the  stock 
In  order  to  make  it  more  salable  and  to  facili- 
tate tbe  advantageous  disposition  ot  the  whole; 
and  when  this  is.  done  in  good  faith  the  estate 
will  be  liable  for  the  tioods  purchased  as  well  a:^ 
the  expenses  of  winding  up  the  business. 

[Ed.  Note.—For  otlier  cases,  see  Partnership, 
Cent  Dig.  I  549:  Dec  Dtg.  ^248.] 


5.  Partnership  <S=»255(1)  —  Death  of  Part- 
ner—Administration OF  Estate. 
When  the  business  is  continued  by  tbe  mr- 
Tiring  partner  longer  than  is  necessary  with  the 
consent  of  the  Interested  parties,  indudlng  the 
representative  ot  the  deceased  partner,  creditors 
who  contributed  to  tbe  stock  and  assets  of  the 
estate  are  entitled  to  payment  of  their  claims  in 
preference  to  any  of  the  surviving  partners  or 
the  representative  of  the  deceased  partner. 

[Ed.  Note^For  other  eases,  see  PartnersUpu 
Cent.  Dig.  II  5S2,  555-668.  661;  Dee.  Dig.  «a» 
265(1>.1 

Appeal  frcHU  Dist^ct  Court,  Clar  Gounty. 

Action  by  the  Big  Four  Implement  Com- 
pany  against  ManAa  Keyser.  and  others,  la 
which  Q.  A.  Siem«8  and  othen  intervened. 
From  a  Judgment  for  plalntUf  and  iatnren* 
en,  the  Townley  Metal  Hardware  Company 
and  othen,  d^endauts  and  Interrenos  O.  A. 
Slemers  and  others  aiqieal.  Modified  and  af- 
firmed. 

F.  L.  Williams,  J.  L.  Hogin,  G.  Vincent 
Jones.  R.  C.  Miller,  and  F.  B.  Dawes,  all 
of  Clay  Center,  for  appellants.  Pulslfer  & 
Hunt,  of  Concordia,  and  Hy.  W.  Stackpole 
and  W.  T.  Bocbe,  both  of  Clay  Center,  for 
appellees. 

JOHNSTON,  a  7. .  This  was  an  action  bf 
credlton  to  subject  a  fond  to  which  th^  had 
contributed  to  the  payment  of  their  claims. 

J.  F.  K^ser  and  his  bmu,  W.  D.  and  W.  a 
Keyser,  were  engaged  in  tbe  hardware  busi- 
ness at  Wakefield.  On  July  22,  1911.  J.  V. 
Keyser  died  leaving  as  his  only  heirs  his 
widow,  Ha^e  Keyser,  the  (wo  sens  men- 
tioned, and  two  daughters  who  had  not  yet 
reached  majority.  On  August  6,  1911.  the 
widow  was  appointed  administratrix  of  the 
estate  and  on  August  28.  1911.  W.  D.  Keyser 
qualified  as  surviving  partner,  giving  bond 
with  O.  A.  Slemers  and  D.  H.  Faulkner  as 
sureties.  The  property  of  the  deceased  con- 
sisted of  little  more  than  his  Intemt  In  tiie 
partnership  business.  Vf.  D.  Keyser  had  put 
Into  tlie  business  about  I'lOO,  and  W.  O.  ^y^ 
ser  had  contributed  nothing  except  his  serv^ 
Ices  In  carrying  on  the  business  for  which 
wage*  were  paid.  The  Invoice  of  the  stock 
of  goods,  taken  after  the  death  of  J.  F.  Key- 
ser, showed  that  there  were  goods  on  hand 
of  the  value  of  $8,342.22,  cash  $1,378.08,  notes 
aggregating  $1,173JS0,  and  open  accounts  due 
tbe  firm  $1,876.66.  The  entire  stock  and  as- 
sets of  the  firm  amount  to  $12,770.31.  The 
firm  was  then  Indebted  to  the  extent  of  $6,* 
072.44.  Some  time  after  W.  D.  Eeyser  took 
charge  of  the  stock  he  paid  off  this  indebted- 
ness, but  Instead  of  selling  the  stock  in  bulk 
he  conducted  the  business  substantially  as  It 
had  been  done  prior  to  the  death  of  his 
father,  and  his  brother,  W.  O.  Keyser.  con- 
tinued to  assist  in  carrying  on  the  business 
1)3  he  bad  formerly  done.  Some  new  goods 
^ve^e  pur<4iased-from  time  to  time  to  take  tbe 
place  of  those  that  were  sold,  and  In  trans- 
acting the  buidness  checks  and  other  docn- 
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meata  were  signed  sometimes  in  the  old 
Brm  name  and  sometimes  as  Keyser  &  Soaa. 
Mrs.  Keyser  and  ber  daughter,  as  well  as 
the  families  of  both  sons,  were  nipported 
from  the  proceeds  of  the  store.  In  July,  1013, 
W.  D.  Keyaer  gave  notice  that  be  would 
make  a  settlement  of  the  partnership  estate, 
and  did  flle  what  purported  to  be  a  final  ac- 
count of  his  administration;  but  shortly 
afterwards  he  disappeared,  and  settlement 
was  not  made.  Mrs.  Keyser,  as  administra- 
trix of  the  estate  of  the  deceased,  also  gave 
notice  of  a  final  settlement  of  the  estate, 
wbl<^  was  not  made.  After  the  abandonment 
of  the  business  by  W.  D.  Keyser,  Mrs.  Key- 
ser and  her  son  W.  O.  Keyser  executed  an 
assignment  of  all  the  stock  and  assets  of  the 
firm  to  William  Jevons  as  trustee  for  the 
creditors,  and  this  Instrument  was  signed 
by  "W.  O.  Keyser,"  "Maggie  Keyser"  and 
"Keyser  &  Sons,  by  Maggie  Keyser,  a  Mem- 
ber of  Said  Partnership."  Under  the  as- 
signment Jevons  took  possession  of  the  store, 
■old  goods,  bought  some  new  goods,  and  also 
collected  outstanding  accounts  and  paid  debts. 
After  he  had  been  In  possession  of  the 
property  about  two  months  the  probate  court 
directed  the  administratrix  to  take  diarge  of 
the  store  and  the  assets  of  the  estate,  and 
thereupon  Jevons  surrendered  possession  of 
the  goods  and  all  of  the  assets  of  the  business 
to  her.  An  Inventory  was  then  made,  and  a 
little  later  a  sale  of  the  goods  was  efCected, 
the  proceeds  from  which,  with  the  cash  on 
hand  and  open  accounts,  amounted  to  94^ 
851.60.  From  this  amount  the  administratrix 
was  directed  to  make  a  payment  of  $513.20 
(but  whether  it  was  upon  claims  or  fees  Is 
not  disclosed),  leaving  a  balance  of  $4,348.40. 
She  was  abont  to  distribute  this  balance 
among  the  heirs  of  the  deceased  when  this 
action  was  brought. 

G.  A.  Slemers  and  D.  H.  Faulkner  Inter- 
vened In  the  action,  claiming  the  rlgbts  of 
creditors.  The  surviving  partner  had  In- 
duced them  to  sign  a  note  with  Keyser  & 
Sons  upon  the  representation  that  he  desired 
to  iny  off  the  claims  of  the  minor  heirs. 
Instead  of  doing  that,  It  Is  alleged  that  the 
surviving  partner  placed  the  money  obtained 
upon  the  note  lu  his  banking  account  and 
drew  It  out  from  time  to  time  In  carrying  on 
the  hardware  business.  The  Wakefield  Bank, 
In  which  the  $1,500  was  deposited,  and  from 
which  It  was  drawn,  also  Intervened  with  a 
view  of  obtaining  an  allowance  for  the  same 
dslm. 

bpon  the  testimony  the  court,  after  allow- 
ing the  claims  of  the  CFedltora,  held  that  the 
Amd  derived  from  the  sale  ot  the  goods 
should  be  subjected  to  the  payment  of  the 
creditors,  and  a  recover  was  appointed  to 
make  distribution.  Ihe  claims  of  Slemers 
and  Faulkner  as  well  as  that  of  the  bank 
of  H  akefleld  were  dented ;  and  these  Inter- 
veners and  the  Keysers  appeal  from  the 
Judgment  rendered. 
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II)  It  Is  oontaided  that  the  sonrlvlng 
partner  and  those  associated  with  him  could 
not  bind  the  estate  for  the  goods  purchased 
and  the  liabilities  created  after  the  death  of 
J.  F.  Keyaer.  It  Is  tme  as  the  defendants 
contend  that  death  works  a  dissolution  of 
the  partnership  but  the  community  of  Inter- 
est  subsists  in  a  way  for  the  time  necessary 
to  wind  np  the  partnership  business.  In 
Story  on  Partnership  (7th  Bd.)  |  344.  it  Is 
said: 

"Although  as  to  future  .dealings  the  partner- 
ship is  determined  by  the  death  of  one  partner, 
yet  for  some  purposes  it  may  be  said  to  sub- 
sist, and  the  rights,  duties,  powers,  and  authori- 
ties of  the  surviTorfl  remain,  so  far  fis  is  neces-. 
sary  to  ensble  them  to  wind  up  and  settle  the 
affairs  of  the  partnership." 

[2, 3]  The  settlement  of  the  partnership  es- 
tate devolves  primarily  on  the  surviving 
partner  where  he  elects  to  undertake  It,  and. 
If  he  does  not,  then  upon  the  administra- 
trix of  the  estate.  Gen.  Stat  1909,  |  3467. 
It  was  the  duty  of  the  surviving  partner, 
who  assumed  the  task  In  this  case,  to  wind 
up  the  business  within  a  reascmable  time 
and  In  the  way  most  advantageous  to  those 
Interested  In  the  estate,  lud,  after  paying 
the  debts  and  the  expenses  of  winding  up 
the  bu^ess,  to  distribute  the  assets  among 
the  surviving  partners  and  the  representa- 
tive of  the  deceased  partner/  The  surviving 
partner  Is  vested  with  some  discretion  as  to 
the  manner  of  do^g  the  business  and  the 
time  to  be  taken  for  that  purpose.  He  may 
continue  the  business  long  enough  to  close 
it  up  without  sacrificing  the  assets  and  long 
enough  to  make  an  advantageous  disposi- 
tion of  the  stock.  Frey  v.  Elsenhardt,  116 
Mich.  160.  74  N.  W.  501.  The  statute  con- 
templates that  considerate  time  may  be 
necessary,  as  the  bond  required  of  the  snr- 
vlving  partner  provides  ■  that  the  partner- 
ship business  shall  be  wound  up  and  the 
debts  paid  and  the  surplus  fund  distributed 
within  two  years  unless  a  longer  time  Is  al- 
lowed by  the  court.   Gen.  Stat.  1909.  S  3468. 

[4]  In  some  cases  a  bulk  sale  of  merchan- 
dise may  be  the  belter  method,  while  in 
others  a  sale  of  the  goods  in  the  usual  course 
of  trade  may  be  to  the  advantage  of  the 
Interested  parties.  In  the  latter  case  some 
articles  may  be  purchased  and  added  to  the 
stock  in  order  to  make  It  more  salable  and 
to  facilitate  an  advantageous  disposition  of 
the  whole.  When  this  Is  done  In  good  faith 
the  goods  purchased  as  well  as  the  reason- 
able expenses  Incurred  In  carrying  on  and 
winding  up  the  business  may  be  paid  from 
the  funds  derived  from  the  sale.  Central 
Trust  &  Safe  Deposit  Co.,  etc.,  v.  Respass, 
112  Ky.  606,  66  S.  W.  421,  56  L.  R.  A.  479, 
99  Am.  St.  Rep.  317 ;  Calvert  v.  Miller,  94 
N.  Car.  600:  Hoyt  v.  Sprague,  103  U.  S. 
613,  20  L.  Ed.  585. 

[6]  The  surviving  partner  Is  not  warranted 
in  unduly  prolonging  the  business  of  the 
partnership,  and  If  it  be  continued  Ion- 
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ger  tban  necessary  tbe  representatlTe  of 
tbe  deceased  partner  may  obtain  a  remedy 
by  applying  to  the  court  to  secure  a  doalng 
up  of  the  estate  and  a  distribution  of  tbe 
funds  derived  from  It.  In  this  Instance  the 
business  was  continued  a  long  time,  prob- 
ably longer  than  was  necessary  to  pay  the 
debts  and  <dose  up  tbe  partnership  business. 
In  speaking  of  a  sorrlTlng  partner  It  has 
been  said; 

"It  Is  his  duty  to  collect  the  cleimi  aa  far  as 
possible,  to  pay  off  tbe  debts,  to  sell  out  the 
stock  of  goods  to  the  best  advantage :  and,  while 
he  may  continue  tbt  business  for  a  short  time,  in 
disposing  of  the  stock  on  hand,  yet  be  is  not  au- 
thorized, without  the  consent  of  the  representa- 
tive of  tbe  deceased  partner,  to  continue  the  firm 
badness  iodefiQitely,  nor  to  embark  in  new  en- 
terprises." Didlake,  Administratrte,  v.  Roden 
Grocery  Co.  et  al..  160  Ala.  484.  489,  49  South. 
384.  385  (22  L.  R.  A.  [N.  S.]  907,  18  Ann.  Gas. 
430). 

Here  the  business  was  cimtlnned  with  the 
acquiescence  and  co-operation  not  only  of 
the  surviving  partners,  but  also  of  the  wid- 
ow, who  was  the  legal  representative  of  tbe 
deceased  partner.  The  length  of  time  nec- 
essary to  wind  up  the  partnership  affairs 
in  the  way  most  condudve  to  tbe  Interest 
of  all  Is  not  shown  In  the  record.  It  was 
continued  for  some  considerable  time  after 
the  debts  which  were  doe  when  J.  F.  Keysor 
died  had  been  ,pald.  In  one  sense  a  new 
partnership  was  established  which  Included 
all  the  Interested  parties.  In  buying  goods 
and  in  transacting  business  It  appears  that 
the  name  of  tbe  old  firm  was  used  part  of 
the  time,  and  some  of  the  time  the  name  of 
Keyser  &  Sons  was  employed,  and  the  wid- 
ow In  executing  the  trust  deed  mentioned 
signed  the  name  of  Keyser  &  Sons  and  desig- 
nated herself  as  a  member  of  the  partner- 
ship. Whether  It  be  treated  as  an  undue 
continuance  of  the  business  by  the  surviving 
partner  or  as  a  new  partnership,  it  Is  clear 
that  the  creditors  whose  goods  and  assets 
were  put  into  the  business  and  contributed 
to  enlarge  the  fund  are  entitled  to  be  paid 
from  the  fund  in  preference  to  any  of  the 
partners  or  the  representative  of  the  de- 
ceased partner.  Since  all  tbe  Interested 
parties,  including  the  representative  of  the 
-estate  of  the  deceased  partner,  were  engaged 
in  the  business  when  the  goods  were  added 
to  the  stock,  it  Is  only  equitable  to  pay  first 
the  debts  contracted  In  the  operation  of 
the  business  and  which  entered  into  and  be- 
came a  part  of  the  fund  that  Is  to  be  dis- 
tributed- 

It  appears  that  the  two  daughters  of  the 
deceased  were  minors  when  tbe  debts  In 
■question  were  contracted,  but  their  interests 
in  the  partnership  estate  were  represented 
by  their  mother  as  administratrix,  and,  as 
we  have  seen,  she  participated  In  carrying 
on  the  business  in  which  tbe  Indebtedness 
was  incurred.  If  they  have  suffered  any  loss 
through  improvident  action  or  tbrough  Im- 


proper administration,  they  can  look  to  tbe 
bond  given  by  the  administratrix. 

The  Interveners  Slemers  and  Faulkner  are 
also  entitled  to  tbe  status  of  creditors  and 
to  share  In  tbe  fund.  The  note  -slgited 
them  and  for  tbe  payment  of  which  they  had 
been  obliged  to  provide  was  cashed  at  tbe 
bank,  and  the  proceeds  of  tt  used  in  tbe 
partnership  business.  While  tbe  surviving 
partner  Induced  ttum  to  execute  the  note  In 
order  tbat  the  proceeds  might  be  need  to 
pay  the  claims  of  heirs,  the  testimony  clear- 
ly shows  that  the  uumey  obtained  on  the 
note  was  used  in  carrying  on  the  partnership 
business.  They  are  therefore  entitled  to 
prwate  with  tho  other  credltms  In  the  fund 
which  Is  the  snhject  of  controvmy.  These 
Interveners  lastoid  of  the  bank  are  entitled 
to  idiare  In  tbe  fond,  as  the  bonk  had  pre- 
viously taken  the  obligation  of  these  par- 
ties in  place  of  the  original  note. 

Tbe  Judgment  wiU  be  modified  so  as  to 
allow  tbe  Interveners  Blemers  and  Faulkner 
to  share  In  the  distribution  of  the  fund  with 
other  creditors,  and  in  all  ^  the  Judgment 
is  affirmed.    AU  the  Justices  concurring. 

"  <»  Kan.  an) 

HOLLIGKB  V.  MISSOURI  PAC.  RT.  CO. 

(No.  20405.) 

(Supreme  Court  of  Kansas.     Dec.  9,  1916.) 

(Bvnabus  hv  the  Court.) 

1.  GuuEBS  4=904(6)— Cabbzaok  or  Goons— 
Aonon  FOB  FAiLtnti  to  Deuveb— Quss- 

TION  FOB  JTJBT. 

In  an  action  for  damages  for  tbe  failure  of 
a  carrier  to  deliver  two  boxes  of  goods,  the  evi- 
dence held  suffldent  to  warrant  submitting  to 
the  jury  an  issue  whether  two  boxes  short  in 
one  shipment  were  the  same  two  found  to  be 
over  in  another. 

[Ed.  Note.— For  other,  cases,  see  Carriers, 
Cent  Dig.  IS  886,  887;  Dec.  Dig.  «s»94(6).] 

2.  Cabbieks  *=>&4(3)— Action  fob  Failum 

TO  DeLIVEB— SUFFICIENCT  OF  EVIDENCE. 
In  such  an  action  tbe  only  evidence  as  to 
tbe  contents  or  value  of  the  missing  boxes  was 
that  of  tbe  plaintiff,  who  testified  that  me  of 
them  contained  192  suits  of  underwear,  worth 
?83.87,  and  the  other  63  men's  suits,  worth  $12 
each,  or  $756.  Several  witnesses  testified  that 
his  reputation  t<x  veracity  was  bad.  Tbe  Jury 
returned  a  v«^Ict  for  $300.  Betd,  oq  appeal 
by  the  defendant  that  the  verdict  must  t«  set 
aside  for  lack  of  any  evidence  warranting:  a 
finding  of  that  amount  because,  if  the  jury  dis- 
believed tbe  only  witness  on  the  subject  they 
had  no  basis  for  determining  how  much  he  had 
exaggerated,  or  for  forming  an  independent  Jndg^ 
ment  as  to  tbe  value  of  the  goods. 

[Bd.  Note.— For  other  cases, 
Cent  Dig.  H  378-^:  Dec.  Dig.  «»94(S>.] 

Appeal  from  District  Court,  Sedgwick 

County. 

Action  by  J.  F.  HoUlcke  against  tbe  Mis- 
souri Pacific  Railway  Company.  From  a 
Judgment  for  plalntiCF.  defendant  appealai 
Reversed  and  remanded  for  new  trial. 
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W.  P.  Wasgener  and  T.  M.  Ghallias.  both 
ot  Atchison.  3.  a  Bentley.  of  WlcMta,  and 
A.  B.  Crane,  of  Atchison,  for  appellant.  Kos 
Harris,  T.  Harris,  and  I.  H.  Steams,  all  of 
Wichita,  for  appellee. 

MASON,  J.  J.  F.  HolUcke  sued  the  Mis- 
souri Pacific  Railway  Company  for  its  fail- 
ure to  deliver  2  boxes  of  goods  out  of  a  ship- 
ment of  19,  made  from  Bison  to  Sedgwick. 
He  recovered  a  Judgment,  from  which  the 
defendant  appeals. 

[1]  1.  The  failure  to  deliver  the  two  boxes 
at  Sedgwick  was  admitted,  but  the  company 
maintains  that  they  were  delivered  at  Wichi- 
ta, together  with  a  shipment  of  6  other  boxes 
made  by  the  plaintiff  to  that  point  from  Bi- 
son at  the  same  time.  That  8  boxes  were  de- 
livered at  Wichita  seems  established,  but  the 
plalntlCt  insists  that  the  2  extra  boxes  must 
have  been  from  some  other  shipment,  and 
that  at  all  events  they  could  not  have  been 
the  2  boxes  missing  from  the  Sedgwick  con- 
signment, one  of  which  contained  men's  snits, 
and  the  other  underwear,  while  those  deliv- 
ered at  Wichita  contained  shoes.  The  Jury 
obviously  accepted  this  theory.  The  defend- 
ant maintains  that  there  was  no  evidence  to 
support  It.  There  was  testimony  tending  to 
show  that  all  the  boxes  bore  labels  showing 
their  contents,  that  the  missing  boxes  were 
larger  than  those  containing  shoes,' that  the 
extra  boxes  delivered  at  Wichita  did  not  cor- 
respond to  them  in  size,  and  that  the  persons 
who  probably  unpacked  the  boxes  at  Wichita 
did  not  remember  that  any  of  them  contained 
underwear  or  men's  suits.  The  evidence  on 
this  phase  of  the  matter  was  very  far  from 
convincing,  but  Is  held  to  have  been  suQldent 
to  warrant  submitting  the  Issue  to  the  Jury. 

{2]  2.  The  plaintiff  testified  that  one  box 
contained  underwear,  worth  $83.87,  and  the 
other  63  men's  suits,  worth  (12  each.  There 
was  no  other  evidence  as  to  the  value  of  the 
contents,  but  a  number  of  witnesses  testified 
that  the  plaintiff's  reputation  for  veracity 
was  bad.  The  verdict  and  Judgment  were 
for  $300.  The  defendant  asks  a  reversal  on 
the  gronnd  that  there  was  no  evidence  what- 
ever to  support  a  finding  of  this  amount.  The 
rule  is  fomlliar  that  the  party  against  whom 
a  Judgment  Is  rendered  may  contest  It  on  the 
ground  that  It  Is  not  supported  by  any  evi- 
dence, although  conceding  that  the  evidence 
woald  have  warranted  a  Judgment  for  a  larg- 
er amount.  Hart  v.  Gerretson  Co.,  91  Kan. 
069,  138.  Pac.  695,  and  cases  there  dted; 
Smith  r.  Hanson,  03  Kan.  284,  144  Pac.  226. 
In  support  ct  the  verdict  It  Is  contended  that 
the  iary,  while  bellerlng  that  the  railway 
company  had  teiled  to  deliver  the  two  boxes, 
may  reasonably  have  condnded  that  the 
plabitlff  had  oTerstated  the  quantity  of  goods 
they  contained  (there  having  been  some  dif- 
ference in  the  testimony  as  to  their  size),  or 
that  the  plaintiff,  whose  veracity  the  evidence 


tended  to  Impeach,  had  exaggerated  their 
value.  A  Jury,  of  course,  may  believe  a  part 
of  the  testimony  of  a  witness  and  reject  the 
rest;  and  a  finding  of  value  may  be  upheld*, 
although  no  witness  may  have  testified  to  the 
particular  amount  found.  Here,  however, 
all  that  was  stated  concerning  the  goods  was 
the  number  of  suits  and  the  value  of  each, 
nothing  being  said  as  to  their  character, 
quality,  or  condition,  although  it  la  suggested 
that,  as  they  were  shipped  from  one  store  to 
another,  they  may  be  presumed  to  have  been 
somewhat  shelfwom.  The  court  is  of  the 
opinion  that,  If  the  Jury  disbelieved  the  testi- 
mony of  the  plaintiff  as  to  the  value  of  the 
goods,  there  was  nothing  in  the  evidence  that 
enabled  them  to  make  an  Intelligent  estimate 
as  to  the  reduction  that  should  be  made  from 
his  figures  on  account  of  his*  disposition  to 
exaggerate,  or  to  make  an  Independent  ap- 
praisement, and  therefore  that  the  verdict  Is 
unsupported  by  the  evidence,  and  should  be 
set  aside. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  triaL  All  the  Justices 
concurring. 

'  (99  Kan.  832> 

GIDEON  V.  GIDEON  et  al.  (No.  20462.) 
(Supreme  Court  of  Kansas.   Dec.  9,  1918.) 

(8yUaJ>m  hy  the  Court.) 

Dkeob  4e»67,  108— Dbuvebt— CoNffraucnoif. 

The  rule  is  followed  tbat,  when  a  grantor 
executes  a  deed  and  unconditionally  delivers  it 
to  a  third  party  for  the  benefit  of  the  grantee. 
iDtending  to  divest  title  and  to  part  with  all 
control  over  the  instrument,  such  deed  passes 
title,  and  that,  when  the  Instrument  provides 
that  it  shall  not  take  effect  until  the  death  of 
the  grantor,  this  will  ordinarily  be  construed  to 
mean  that  the  title  vests  at  once,  its  enjoymeat 
only  to  await  the  grantor's  death,  and  the  trial 
court's  decision  tbat  the  facts  bring  the  case 
within  such  rule  held  proper. 

[Ed.  Note.— For  other  cases,  see  Deeds.  Cent. 
Diff.  §§  145-148.  294-308;  Dec.  Dig.  .^67, 
108.] 

Appeal  from  District  Court,  Sumner  Coun- 
ty. 

Action  by  Oliver  P.  Gideon  against  Peter 
M.  Oldeon  and  Clara  Gideon.  Judgment  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

L.  H.  Finney,  of  Wellington,  for  appellants. 
Foulke,  Matson  &  Wall,  of  Wichita,  and 
James  Lawrence  of  Wellington,  for  appellee. 

WEST.  J.  Malinda  C.  Gideon  executed 
eight  deeds,  covering  SO  iu:res  of  land  each 
to  six  of  her  daughters  and  two  tracts  of  40 
acrea  each  to  her  two  sons,  Oliver  and  Peter. 
She  left  these  deeds  with  her  attorney  with 
this  writing: 

"Eight  deeds  to  my  children  of  all  my  real 
estate  have  been  this  day  executed  by  me  and 
turned  over  and  placed  in  the  possession  of  W. 
T.  McBride  of  Wellington,  Kansas,  to  be  by  him 
turned  over  to  the  «iildren  whose  names  ap- 

§ear  as  grantees  in  the  deeds  respectively.  Toe 
elivery  of  the  deeds  to  Mr.  McBride  is  for  the 
said  grantees,  respectively,  but  I  desire  to  re- 
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tain  possession  and  control  of  tbe  land  and 
to  receive  the  income  and  profits  thereof  during 
mj  life,  and  the  deeds  are  not  to  be  turned 
over  to  the  children  until  after  mj  death." 

^nie  deeds  were  placed  in  an  eny01<ve  uid 
1^  with  Judge  McBridek  tito  enTeloptt  being 
marted: 

"Deeds  of  Malinda  C.  Gideon  to  her  children, 
left  with  Mr.  W.  T.  McBride.  to  be  turned  over 
to  the  children  at  her  death.  Deeds  placed  in 
this  envelope  and  sealed  in  her  presence  this 
18th  June,  1910.  W.  T.  McBride." 

The  daughters  at  different  times  secured 
the  actual  delivery  and  possession  of  their 
deeds,  and  Mrs.  Gideon  took  back  the  deeds 
to  the  sons  from  Judge  McBride,  and  made  a 
Dew  one  to  the  defendant,  Peter  Gideon,  for 
the  entire  80  acres,  which  she  delivered  in 
person,  and  which  was  recorded;  the  de- 
fendant giving  back  a  life  lease.  At  tbia 
time  the  plainClff  did  not  know  that  any  deed 
to  him  bad  been  made. 

The  plaintiff  claims  under  the  original 
deed  to  tbe  40  acres ;  his  theory  being  that 
the  delivery  to  Judge  McBride  was  a  delivery 
to  him.  and  that  the  grantor  had  no  right 
thereafter  to  withdraw  the  conveyance  and 
disregard  it  It  is  su^ested  that,  as  the 
plaintiiX  did  not  know  of  the  deed,  he  cannot 
be  held  to  have  accepted  It;  but  the  rule 
that  one  is  presumed  to  accept  a  conveyance 
for  his  benefit,  so  stropgly  announced  in 
Wuester  v.  Folln,  60  Kan.  334,  56  Pac.  490, 
is  sufficient  on  this  point.  It  is  the  mle  in 
this  state  that,  when  a  grantor  executes  a 
deed  and  unconditionally  delivers  it  to  a 
third  party  for  the  benefit  of  the  grantee, 
intending  to  divest  the  title  and  to  part  with 
all  control  over  the  instrament,  such  deed 
passes  title.  60  Kan.  334.  In  Nolan  v. 
Otney.  75  Kan.  311.  89  Paa  690,  9  L.  B.  A. 
(N.  S.)  317,  it  was  held  that,  when  the  instm- 
ment  provides  that  it  shall  not  take  effect  un- 
til the  death  of  the  grantor,  this  will  ordi- 
narily be  construed  to  mean  that  the  title 
vests  at  once,  its  enjoyment  only  to  await 
the  grantor's  death,  and  that  this  result  la 
not  avoided  by  prescribing  that  the  custodian 
hold  the  instrument  until  certain  conditions 
are  complied  with  by  the  grantee:  Various 
applications  of  these  principles  are  found 
In  the  following  decisions  and  cases  dted 
therein:  Brady  v.  Fuller.  78  Kan.  448,  96 
Pac.  854;  Doty  v.  Barker,  78  Kan.  636,  97 
Pac.  9Qi;  Zeitiow  t.  Zeltlow,  84  Kan.  713, 
115  Pac.  573;  Ross  v.  Perkins,  93  Kan.  579, 
144  Pac.  1004;  Stumpff  t.  Kaechler,  95  Kan. 
106.  147  Pac.  821 ;  Rust  v.  Rutherford,  95 
Kan.  162.  147  Pac.  805;  Withers  v.  Barnes, 
95  Kan.  798,  149  Pac.  691;  Elliott  t.  Bolt- 
bine,  97  Kan.  26,  154  Pac.  225;  Bruce  r. 
Mathewson,  97  Kan.  466,  156  Pac.  787. 

While  it  appears  that  the  grantor  did 
take  back  the  deeds  from  the  custodian,  and 
while  she  testified,  "when  I  gave  the  deeds  to 
McBride  I  still  thought  it  was  my  land, 
•  *  *  "  she  also  testified  that  she  did  not 
intend  to  change  the  conveyance  to  Oliver. 


"I  intended,  when  I  gave  the  deeds  to  Judge 
McBride,  that  he  take  care  of  them  and  that 
Oliver  was  to  have  tbe  land.  *  *  *  I  in- 
tended that  Judge  McBride  would  hold  them 
until  my  death.  I  intended  that  Judge  Mc- 
Bride would  deliver  the  deeds  any  time  most. 
Why  did  yon  take  out  the  Oliver  deed  when 
you  deeded  to  Peter?  A.  It  was  a  mistake^ 
I  don't  remember  about  it.  Did  yon  ever 
intend  to  make  such  a  transaction?  A.  N<^ 
sir;  I  didn't"  The  trial  court  from  all  the 
evidence,  found  In  favor  of  tbe  plaintiff,  and 
such  conclusion  finds  fair  support  in  the  rec- 
ord, and  is  In  accord  with  the  authorities. 

Other  matters  are  discussed,  wliich  need 
not  be  considered;  no  material  error  being 
found  therein,  tbe  pivotal  point  of  the  case 
being  the  question  of  delivery- 

The  judgment  Is  affirmed.  All  the  Justices 
concurring. 

(90  Kan.  BO) 

GREENSTREET  v.  CHEATDU  «t  aL 
{No.  20133.) 

(Snprems  Court  of  Kansas.   Dee.  9,  1916.) 

(Syllabtu  htf  the  Court.) 

1.  Contracts  «=»212(2)  —  Constbdctioh  — 
Payment— Reason  A  B  LB  Ttme. 

If  the  existence  of  a  debt  ia  conditioned 
upon  the  happening  of  an  event  It  cannot  be- 
come enforceable  until  the  event  happras,  but  if 
a  promise  is  made  which  constitutes  a  present 
liability,  and  payment  is  postponed  until  the 
happening  of  an  event  which  does  not  happen, 
the  law  rcqitlrea  payment  to  t>e  made  within  a 
reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  IS  947-951;   Dec  Dig.  «=>212(2U 

2.  CONTKACTS    «S9212(2)  —  CoNBTBUOnoif  — 
PEKTOBHAItOT— RKASOHABLB  TUfK. 

One  iterson  who  had  an  interest  in  a  resi- 
dence  transferred  it  to  the  other  upon  the 
agreement  that  the  other  would  pay  the  former 
a  certain  inm  of  money,  payment  to  be  made 
when  the  residence  could  be  sold  for  a  stated 
price,  which  was  about  the  actual  value  of  the 
same.  It  was  also  agreed  that  the  liability  so 
fixed  should  constitute  a  lien  upon  the  property. 
The  residence  was  never  sold,  and  about  two 
years  after  the  agreemeut  was  made  the  house 
was  burned,  and  toe  obligor  collected  a  substan- 
tial amount  of  insurance  for  which  she  had 
contracted  and  paid.  Shortly  afterwards  she 
built  another  house,  which  cost  only  one-third 
of  the  insurance  received,  and  which  was  worth 
much  less  than  the  one  which  was  burned.  In 
this  condition  it  became  improbable  that  the 
property  could  ever  be  sold  for  the  price  named 
m  the  agreement  Held,  that  liability  was  cre- 
ated when  the  agreement  was  made  and  tiie 
property  transferred,  that  under  the  circum- 
stances the  debt  became  payable  within  a  rea- 
sonable  time,  and  that  a  reasonable  time  had 
elapsed  when  the  action  to  enforce,  payment 
was  began. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §|  947-951;   Dec  Dig.  ^212(2)J 

Appeal  from  District  Court,  Kinsman 
County. 

Action  by  A.  R.  Oreenstreet  against  Ida 
B.  Cheatum  and  husband.  Judgment  for 
plaintiff,  and  defendants  appeal.  Affirmed. 


>For  otber 


BM  wuna  topic  and  KE7-NUMBER  in  all  Key-Numbered  Dlceatt  sad  Indena 


Digitized  by 


Google 


KanJ 


OREEKSTBSan  ▼.  CHKATUH 


597 


Noble  &  Tlndier,  ot  Medicine  Lodce,  for 
appellants.  Walter  ft  Oonnau^ton,  at  Kiag- 
nuuit  for  aK>ellee. 

JOHNSTON,  a  J.  This  action  was 
brought  bj  A.  R.  Oreenstreet  against  Ida  B. 
Cheatnm  and  her  husband  to  foreclose  a 
lien  upon  real  estate  created  by  the  terms  of 
a  separation  agreement. 

The  plaintiff  and  the  defendant  Ida  B. 
Cheatnm,  who  were  formerly  husband  and 
wife,  were  divorced  in  March,  1912,  In  con- 
templation, of  wtilch  they  had  entered  Into 
the  contract  respecting  a  divisltKi  of  their 
property.  By  its  terms  the  defendant  was 
gtvai  all  the  honsebold  goods  and  personal 
prc^ity  and  also  the  property  In  controrer- 
sy,  which  had  been  owned  by  the  plaintiff 
and  occupied  by  him  and  his  wife  as  a  home. 
This  property  was  given,  however,  subject 
to  the  payment  to  tbe  plaintiff  of  the  sum  of 
fl,450  due  and  payable  as  soon  as  the  prop- 
erty could  be  sold  for  $3,800,  and  it  was 
further  stipulated  that  the  |1,450  should  be 
a  lien  upon  the  property  the  same  as  a  real 
estate  mortgage.  In  a  subsequent  suit  a 
dlAorce  was  granted,  the  wife  was  awarded 
tbe  custody  of  tbe  minor  children,  and  the 
^alntiCt's  Uen,  provided  for  in  the  separa- 
tion agreement  was  ratified  and  confirmed. 
The  decree  recited  that  the  $1,450  claim  and 
Uen  should  be  "due  and  payable  as  soon  as 
said  real  estate  can  be  sold  for  the  sum  of 
$3,800,  or  when  the  same  Is  sc4d  fer  any 
snm,"  and  provided  that  the  lien  should  have 
the  status  of  a  real  estate  mortgage.  The 
iwoperty  at  and  after  the  time  the  contact 
was  made  was  estimated  to  be  worth  $3,500 ; 
the  iMUse,  a  large  two-story,  thlrteen-room 
residence,  with  bath  and  halls,  representing 
about  half  that  valu&  Tbe  defendant  and 
her  children  lived  In  the  house,  and  In  No- 
vember, 1912,  she  married  her  codefendant, 
Cheatam.  In  April,  1914,  the  house  was  de- 
stroyed by  tire,  and  upon  proof  of  loss  tbe  de- 
fendant received  $2,100  in  insurance,  and 
thereafter  erected  a  small  six-room  house 
valued  at  about  $700.  The  lots  upon  which 
It  was  built  were  found  to  be  worth  about 
$1,800,  and,  with  the  small  house  erected 
thereon,  the  property  was  worth  about  $2,- 
SOO.  It  was  further  found  that  In  view  of 
the  present  situation  of  the  property  and 
cmditions  existing  in  that  locali^  there  is 
little  prospect  that  the  property  can  ever  be 
Bold  for  the  sum  of  $3,800.  The  court  foond 
that  a  present  existing  had  been  estab- 
lished, and  tlmt,  as  no  de&ilte  time  had  been 
fixed  for  tbe  payment  <tf  the  debt.  It  became 
payable  wltUn  a  reasonable  time,  and  that, 
as  a  reaB(»able  time  had  elapsed  for  pay- 
ment, a  decree  of  Coreidosnre  should  be  en- 
tered under  wbldi  tbe  mortgaged  property 
dumld  be  sold  to  satisfy  tbe  plalntlfTs  Uen. 
Judgment  was  accordingly  giren,  and  the 
defoidants  appeal. 

[t]  Tbe  dgfnndants  contend  tbat  the  obli- 


gation of  the  idalntltt  to  pay  tba  $1,4B0  -was 
contingent  uptm  tbe  happening  of  tbe  event 
named  In.  tiie  separation  agreement  and  the 
decree  of  divorce,  and  tbat  until  It  does  bap- 
pea  no  debt  exists  and  no  recovioy  can  be 
bad.  If  the  existence  of  the  d^  Is  condi- 
tional upon  tbe  happening  of  a  contingency, 
payment,  of  course,  cannot  be  enforced  until 
the  contingent  bappen&  On  the  contrary, 
if  a  debt  was  In  foct  created  and  an  absolute 
liability  arose^  paymmt  of  which  was  to  be 
made  npon  tbe  happening  of  an  event  which 
does  not  happen,  the  law  requires  payment 
to  be  made  within  a  reasonable  time.  Tbe 
Intention  of  ttae  parties  as  evidenced  by 
their  agreemokt  and  tbe  attending  circum- 
stances must  determine  wlietb«r  the  debt  la 
contingent  or  absolute.  Tbe  plalntlfl  and 
his  wife,  reaching  the  conclusion  that  they 
could  no  longer  live  together,  agreed  upon  a 
division  of  their  property  and  an  assumption 
by  each  of  certain  liabilities.  To  tbe  wife 
was  given  the  household  goods  and  perwnat 
property,  and  also  tbe  residence  which  has 
been  mentioned,  as  ber  absolute  pn^rty, 
for  which  she  obligated  bers^  to  pay  her 
husband  $1,450,  which  was  made  a  Uen  upon 
the  residence.  He  was  to  pay  two  small 
claims,  while  she  was  to  pay  a  Uen  on  tbe 
property  for  $450.  Botb  parties  had  an  In- 
terest In  tbe  property  divided,  and  it  was 
their  manifest  purpose  tbat  each  should  have 
a  share  of  It.  As  It  was  not  subject  to  divi- 
sion in  kind,  it  was  agreed  that  she  should 
talte  all  the  property  and  pay  blm  In  money 
$1,450.  The  property  whs  transferred  to 
ber  upon  the  consideration  of  ber  obUga- 
tton  to  pay  tbe  sum  of  money,  and  when  the 
property  passed  to  her  the  Indebtedness  to 
him  came  Into  existence.  It  was  ^ted  In 
their  agreement  tbat  tbe  Indebtedness  should 
be  treated  tbe  same  as  a  real  estate  mort- 
gage on  the  property,  and  that  It  should  be 
coUected  the  same  as  any  other  liabUlty.  It 
was  evidently  the  purpose  of  the  parties 
tbat  tbe  property  would  shortly  be  sold  by 
ber,  and  that  $3,800  could  be  reaUzed  from 
it  Accordingly  they  fixed  tbe  event  ot  tbe 
sale  as  tbe  time  when  paymrat  ot  the  ac- 
knowledged liability  should  be  made.  Under 
the  drcumstances  it  Is  clear  tbat  an  abso- 
lute UaMUty  of  tbe  wife  was  created  when 
the  property  was  transferred  to  her.  The 
amount  of  tbe  debt  was  not  to  depend  <m 
the  selUng  pilce  of  the  property,  but  was  a 
fixed  amount  whldi  was  made  a  deflalte  Uen 
oa  tbe  property.  Tbe  prwnlae  made  whldi 
she  In  her  agreemMit  calls  a  llablUty  was 
fixed,  and  everything  in  tbe  promise  was  def- 
inite exc^  tbe  time  of  payment.  It  certain- 
ly was  not  etntemplated  that  U  drcum- 
stances arose  whldi  ^vented  a  sale  of  tbe 
proper^  the  debt  diould  never  be  paid. 
Jones  V.  E^ler,  3  Kan.  134 ;  Palmer  t.  Hum- 
mer, 10  Kan.  464,  16  Am.  Rep.  858.  Tbe 
well-settled  rule  is  that.  If  a  debt  In  fact 
exists  whldb  has  all  the  essentials  except 
fixing  a  definite  time  of  payment,  or  if  pay- 
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ment  Is  made  to  depend  vpoa  a  contingency 
which  does  not  or  cannot  happen,  the  law  re- 
quires paymoit  to  be  made  within  a  rt^ason- 
able  time. 

la  Benton  t.  B^ton,  78  Kan.  866,  S70, 
371,  97  Pac.  S78,  880.  the  obligor  i^reed  to 
pay  an  acknowledged  debt  as  soon  as  be 
conld,  and  It  was  held  that  the  obligation 
coold  not  be  re^aFded  as  a  «mdltlonal  one 
but  as  an  actual  liability  which  Is  payable 
within  a  reasonable  time.  It  was  there  said: 

"The  mere  admisaioa  of  the  debt  is  snfficient 
to  estDblisb  an  absolute  legal  liability,  lacking 
onl;  the  element  of  maturity  to  make  it  avail- 
able as  a  cause  of  action.  It  is  entirely  incon- 
sistent with  the  spirit  and  purpose  of  the  en- 
gagement to  suppose  for  a  moment  that  the 
parties  contemplated  that  the  avowed  obligation 
diould  never  be  capable  of  enforcement,  even 
to  the  extent  of  the  obligor's  ability  to  pay,  un- 
less he  should  become  miandally  able  to  meet 
the  entire  obligation  at  once." 

In  Randall  T.  Johnson,  59  Miss.  317.  42  Am. 
B«p.  365,  the  court  was  considering  a  prom- 
ise to  pay  a  certain  sum  of  money,  procured 
to  pay  for  the  rigging  of  a  vessel,  within  90 
days  after  the  first  return  trip  of  the  vessel, 
and  It  was  held  that  the  promise  could  be 
enforced  although  the  vessel  was  lost  at  sea, 
and  the  debt  was  payable  witfala  a  reason- 
able time ;  that  is,  In  90  days  after  the  usual 
time  required  for  a  return  trip. 

In  Williston  v.  Perkins,  51  Cal.  654.  It  was 
ruled  that,  where  an  agreement  was  made 
to  pay  for  work  done  on  a  vessel  when  It 
was  sold,  the  owner  was  entitled  to  a  rea- 
sonable time  to  sell  the  vessel,  and,  If  he 
failed  to  sell  it  within  a  reasonable  time, 
the  debt  was  enforceable. 

In  Crooker  v.  Holmes.  65  Me.  195,  20  Am. 
Rep.  087,  the  maker  of  a  note  had  promised 
to  pay  when  he  sold  his  residence,  and  it 
was  held  that  the  debt  was  absolute,  although 
the  time  of  payment  was  Indefinite. 

In  De  Wolfe  v.  French,  61  Me.  420.  the 
court  held  that,  when  a  debt  Is  due  absolute- 
ly, and  the  happening  of  a  future  event  Is 
fixed  as  the  time  of  payment,  .which  future 
event  does  not  happen  as  contemplated,  the 
law  Implies  a  promise  to  pay  within  a  rea- 
sonable time.  , 

In  Button  V.  Higgins,  6  Colo.  App.  167.  38 
Pac.  390,  it  was  held  that  a  person  who 
promised  to  pay  for  services  when  some  real 
estate  was  sold  should  be  held  to  pay  v^lthln 
a  reasonable  time. 

In  Nunez  v.  Dautel,  86  U.  S.  (19  Wall.)  660, 
561,  562,  563  (22  I*  Kd.  161)  the  court  inter- 
preted an  obligation  to  pay  a  sum  of  money 
"as  soon  as  the  crop  can  be  sold  or  the 
money  raised  from  any  other  source,"  as  an 
obligation  to  raise  the  money  by  one  means 
or  the  other  within  a  reasonable  time,  and 
that  "it  could  not  have  been  the  Intention 
of  the  parties  that  If  the  crop  were  destroy- 
ed, or  from  any  other  cause  could  never  be 
sold,  and  the  defendants  could  not  procure 
the  money  from  any  other  source,  the  debt 


should  never  be  paid.  Sudi  a  result  would 
be  a  moG^Kxy  of  Justice." 

Noland  r.  BuU,  24  Or.  479.  33  Paa  988,  ta 
quite  like  the  case  at  bar.  One  who  pnrchaa* 
ed  a  randi  for  |2,000  gave  the  seller  an  obli- 
gation to  pay  him  9600,  the  balance  of  the. 
puRJuuse  price  of  the  ranch,  as  soon  as  tlie 
purchaser  could  a^U  tiie  ranch  for  not  lc» 
tlian  92,600.  The  court  held  that  the  ^om- 
ise  created  an  existing  debt  which  tiie  obligor 
was  bound  to  pay,  and  that  it  should  be 
treated  as  a  pnnnise  to  pay  within  a  reasw- 
able  time  whether  the  property  was  sold  or 
not 

[2]  The  mortage  debt  whldi  the  defendant 
assumed  to  pay  became  an  actual  liability 
when  the  property  was  transferred  to  her. 
The  payment  of  the  same  was  postponed  to 
an  Indefinite  tim&  The  ftict  that  a  sale  was 
not  made  for  the  sum  named  did  not  cancel 
the  debt.  Neither  did  the  destruction  of 
the  house  dlsdmrge  the  obligation  or  any 
part  of  it  It  only  demonstrated  that  the 
contingency  named  as  the  time  of  payment, 
was  unlikely  ever  to  happoL  Wh^  the  de- 
fendant, instead  of  relndldli^  the  house  from 
the  92,100  receiTOd  as  insurance,  placed  a 
small  house  up<xi  the  lots  costing  only  9700. 
it  became  apparent  that  the  property  could 
not  be  sold  for  the  price  named.  While  the 
defendant  was  not  required  to  reinrest  the 
Insurance  money  and  restore  the  building  as 
she  might  have  done,  her  own  act  In  erecting 
a  cheap  building  on  the  premise  made  It 
reasonably  certain  that  93,800  could  not  be 
derived  from  its  sale.  Under  the  drcum- 
stances  we  think  a  reas<mabie  time  for  pay- 
ment bad  elapsed,  and  the  court  was  Justified 
in  entering  the  judgment  of  foreclosure. 

The  judgment  Is  affirmed.  All  the  Justices 
concurring, 

""""^  (99  Kan.  3a) 

SMALL  T.  SMALL  et  aL  (No.  20466.) 
(Supreme  Court  of  Kansas.  Dec.  9,  1916.) 

(Syllabus  bp  the  Court.) 

Deeds  ^208{1)— Deuvbbt— Bvidxnok. 

The  plaintiff^s  evidence  considered,  and  held 
that  a  demurrer  to  it  was  properly  sustained. 

[Ed.  Note.— For  other  cases,  see  Deeds.  Cent. 
Dig.  H  625,  630;  Dee.  Dig.  «»208a).] 

Appeal  from  District  Court,  Doniphan 
County. 

Action  by  Maude  Ddl  Small  against  A.  M. 
Small  and  others.  Judgment  for  defendants, 

and  plaintiff  appeals.  Affirmed. 

A.  Bowers,  of  St  Joseph,  Mo.,  and  C.  W. 
Reeder,  of  Troy,  for  appellant  A.  I*  Perry 
and  J.  J.  Baker,  both  of  Troy,  and  S.  M. 
Brewster,  Atty.  Qen.,  for  appellees. 

BUBOH,  J.  The  action  was  one  to  set 
aside  three  deeds  of  real  ratate.  A  demurrer 
was  sustained  to  the  plainfeUTs  eridenoe,  and 

she  appeals. 


«=»For  oOier  caaes  sm  mud*  toolo  and  KBT-NUUBSB  la  aU  Ker-Niunlwrvd  DUC<mU  and  ladasw 
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On  Mandi  9, 1904,  Bowen  Small,  the  owner, 
executed  and  ackBowledged  a  deed  of  the 
property,  which  Is  a  farm  of  IflO  acres,  to  bla 
<jiUdren  and  grandchildren.  On  September 
25,  1910,  he  married  the  plaintiff.  On  De- 
cember 2,  1910,  be  died  Intestate.  At  the 
time  of  his  death  he  Ured  with  his  \rlt«  in  a 
bcmw  which  he  owned  in  the  city  of  Sever- 
ance. After  his  death  his  estate  was  pro- 
bated. His  widow  remarried,  but  was  di- 
vorced from  her  last  husband  when  the  pres- 
ent action  was  commenced.  In  September, 
1911,  at  the  soUdtatlon  of  an  agent  of  the  de- 
fendants, the  plaintiff  executed  and  delivered 
a  deed  quitclaiming  her  Interest  In  the  farm 
to  the  grantees  In  the  Bowen  Small  deed.  A 
second  deed  of  the  same  tenor  was  executed 
and  delivered  by  the  plaintiff  to  correct  a 
verbal  inaccuracy  in  the  first  one.  These 
deeds  were  promptly  recorded.  The  deed  of 
Bowen  Small  was  not  recorded  until  after  his 
death.  The  action  was  brought  in  January, 
1915. 

The  petition  alleged  that  the  deed  of  Bow- 
en Small  was  void  because  It  had  not  been  de- 
livered by  the  grantor.  The  plalntifl  testified 
that  Hace  Small,  a  son  of  Bpwen  Small,  had 
cbarge  of  the  farm,  farmed  it,  and  paid  rent 
to  his  father.  She  said  that  Mace  Small  told 
her,  after  his  father's  death,  that  he  was  giv- 
ing his  brother,  Seattle  Small,  the  rents. 
Bowen  Small  kept  some  stock  on  the  farm 
and  would  go  there  two  or  three  times  a 
week.  Sometimes  the  plaintiff  would  go  with 
him.  A  week  or  so  after  Bowen  Small's 
death  Mace  Small  and  Beattle  Small  came  to 
the  plaintiff's  house  to  lock,  for  some  papers 
they  said  th^  had  to  have.  Tbey  did  not 
say  what  papers.  Twice  afterwards  they 
came  <»i  the  same  mlB8l<n,  end  on  one  occasion 
said  a  paper  was  lacking  whldi  they  could 
not  find.  They  got  papers  each  time,  but  the 
plaintiff  did  not  know  what  the  papers  were. 
The  deed  In  question  was  filed  for  record  on 
December  8,  19ia  It  recited  tiiat  the  gran- 
tor was  a  widower,  that  It  was  made  In  con- 
dderatlon  of  one  dollar  and  lovO  and  affection, 
and  It  was  In  form  a  warranty  deed. 

The  foregoing  evidence  did  no  more  than 
fumlab  a  basis  for  speculation  as  to  whether 
or  not  the  deed  was  among  the  various  papeiB 
taken  from  the  decedent's  home  after  his 
death.  The  missing  paper  may  very  well 
have  been  one  necessary  to  the  probate  pro- 
ceedings. Mace  Small  and  Beattle  Small 
were  not  called  to  testify  on  the  subject. 
The  register  of  deeds  was  not  called  to  Iden- 
tify the  person  who  filed  the  deed  for  record, 
and  no  attempt  was  made  to  trace  possession 
«C  the  Instrument  backward  from  preseiUa- 


tlon  for  registration.  The  notary  public  who 
took  On  acknowledgment  was  not  catUed  to 
tell  what  became  of  the  deed  atter  It  passed 
nnder  his  seaL  Tba  evldenoe  fells  to  give 
any  account  whatever  of  the  Inrtmment 
from  the  date  of  execntloi  to  the  dete  of  fil- 
ing 

The  circumstantial  evidence  touching  th9 
subject  of  proprietorship  of  the  farm  did  no 
more  than  furnish  a  basis  for  conjecture. 
The  belief  is  quite  common  that  a  deed  de- 
livered before  death,  but  accompanied  by 
some  arrangement  reserving  beneficial  use 
until  death,  is  a  better  way  of  disposing  of 
property  than  by  wUL  The  grantees  of 
Bowen  Small  were  his  children  and  grand- 
children, and  the  circumstances  that  the  oae 
who  occupied  and  farmed  the  place  paid  rent, 
and  permitted  stock  to  be  kept  there,  were 
Insufficient  to  warrant  the  court  in  making  a 
positive  finding  of  nondelivery.  There  is  no 
presumption  of  fraud  or  wrongdoing  on  the 
part  of  Mace  Small,  Beattie  Small,  or  any 
one  else,  and  the  burden  rested  on  the  plain- 
tiff to  fnmlsh  substantial  evidence  to  es- 
tablish her  charge  that  the  deed  had  not  been 
delivered  In  her  husband's  lifetime. 

The  petition  alleged  that  Bowen  Small  mar- 
ried the  plaintiff  after  making  the  deed,  and 
that  she  had  no  knowledge  of  the  fact  that 
It  had  been  made.  The  allegation  does  not 
amount  to  a  diarge  of  tiofiA  upon  the  plaln- 
tifTs  marital  rights,  and,  If  It  did,  there  was 
no  evidence  to  sustain  it  There  la  no  eW- 
doice  that  Bowen  Small  ctmtemplated  mar> 
rlage  or  even  knew  the  pleintlff  ^hen  the 
deed  was  made.  He  discussed  bis  financial 
resources  vltb  the  plaintiff  and  enumerated 
some  of  them,  but  did  not  Indnde  the  farm 
among  them.  He  told  her  he  had  m<mey  In 
the  bank  and  money  Icnned  out  to  the  dill- 
dren,  that  he  was  not  wealthy,  but  that  he  had 
plenty  to  keep  her  as  long  as  she  lived.  She 
said  she  knew  he  had  a  home,  and  that  she 
had  one.  When  pressed  for  an  answn,  she 
would  not  say  she  ever  believed  her  husband 
owned  the  farm.  Her  strongest  statement 
was,  "I  just  thought  tt  Monged  to  the 
SmaUs." 

Since  the  plaintiff  failed  to  show  sufficient 
cause  for  cancellation  of  the  deed  made  be- 
fore her  marriage  with  Bowen  Small.  It  Is 
not  necessary  to  discuss  the  evidence  relating 
to  the  validity  of  the  deeds  obtained  from  the 
plaintiff  to  remove  whatever  shadow  rested 
on  the  defendants'  title  because  the  deed 
from  Bowen  Small  was  not  recorded  until  af- 
ter his  death. 

The  judgmoit  of  the  district  court  is  af- 
firmed. All  the  Justices  concurring. 
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ANDEEWS  T.  UNION  PAa  B.  00. 
(No.  20475.) 
(Suprane  Ooart  of  EaiiBaa.  Dec.  9, 1916.  Be- 
lieariag  Denied  Dec  19,  1916.) 

(SvUabuM  hv  the  Oovrt.) 

1.  OOMMIBCI  <5=333—InTK ESTATE  SHOTCKKT— 

"ImTEESTATE  GOHMBBOl." 
A  sliipment  of  grain  from  a  point  in  Kansas 
consigned  to  a  point  in  Missouri  was  Bold  by 
the  consignee  to  a  dealer  for  delivery  in  Kansas 
before  it  tiad  iwudied  tbe  state  line.  It  was 
subsequently  taken  across  the  state  line  and 
back  again  to  an  elevator  in  Kansas,  where  it 
was  unloaded.  Beld,  that  the  shipment  con- 
stituted interstate  commerce. 

[Ed.  Note.—For  other  cases,  see  Commerce, 
Cent.  Dig.  SS  26,  81 ;  Dec.  Dig.  «=»33. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Interstate  Commerce. j 

2.  Appeal  and  Ebrob  «=>1064{1)— Inbtruc- 
tions— Habuless  Ebrob. 

A  recovery  for  the  loss  of  property  received 
for  transportation  in  interstate  commerce  is  pro- 
vided for  by  a  federal  law  which  superseded 
state  statutes  on  the  sabject,  and  must  be  based 
on  that  law,  but  an  instruction  of  tbe  court  ad- 
vising the  Jury  that  the  recovery  for  the  loss 
might  rest  on  compliance  with  the  terms  of  a 
state  statute  does  not  require  a  reversal  of  the 
judgment  fixing  the  amount  of  the  loss,  since 
it  appears  that  tbe  erroneous  instruction  could 
not  have  prejudiced  the  substantial  rights  of  the 
defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  1 4219;  Dec.  Dig.  «=>1064(l) ; 
Trial,  Cent  Dig.  %  526.] 

3.  COMHEBCB  €=>S— TnTEBSTATK  SHIPUNT— 

Attobnkt's  Fees. 
The  allowance  of  an  attorney's  fee  in  tbe 
action  to  recover  the  loss  and  for  which  provi- 
sion is  made  in  a  state  statute  is  unwarranted 
and  invalid. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  S  6;  Dec  Dig.  «=>8.] 

Appeal  from  District  Court,  Wyandotte 

County. 

Action  by  F.  A.  Andrews  against  the  Union 
Pacific  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Afflrmed 
In  part,  and  reversed  in  part 

B.  W.  Blair,  O.  A.  Magav,  and  T.  M. 
Lillard,  all  of  Topeka,  for  appellant  A.  J. 
Bollnger  and  Hal  B.  Lebrecht,  both  of  Kan- 
sas City,  Mo.,  and  J.  K.  Cubblsoii.  of  Kansas 
City,  Kan.,  for  appellee. 

JOHNSTON,  C.  J.  F.  A.  Andrews  brought 
this  action  against  the  Union  Pacific  Rail- 
road Company  to  recover  for  the  loss  of  a 
portion  of  a.  ^pment  of  com  and  for  an  at- 
torney's fee. 

On  September  1,  1914,  tbe  plaintiff  shipped 
from  RossvUle,  Kan.,  ^,000  pounds  of  com  to 
a  commission  firm  in  Kansas  City,  Mo.,  the 
bill  of  lading  reading  In  part  as  follows: 

"CoD^gned  to  order  of  F.  A.  Andrews,  destina- 
tion Kansas  City,  Mo„  county  of  ,  notify 

Watkins  Grain  Company  at  Kansas  City,  Mo.," 
etc 

The  car  arrived  at  the  Union  Pacific  yards 
In  Kansas  01^,  Kan.,  on  September  3d,  and 
the  grain  company  sold  the  com  to  another 


firm  to  be  ddlvend  at  an  elevator  In  Bose- 
dale,  Kan.,  and  ordered  the  defendant  to 
transfer  the  car  to  that  pi^t  The  d»> 
fendutf  ■  record  of  tlUa  oid«r  is  as  toUows: 

'■Kansas  Cltr,  Mo.,  9-3-1911. 
"Beeeived  of  Watkfiu  Grain  Company  bill  of 
lading  and  order  for  car  121,186.  Ordered  to 
Frisco.  For  Rosedale  Elv.  This  order  will  be 
duly  executed. 
"[Stamp]  Union  Padflc  Railroad : 

"Beeeived  Sept  8, 1914,  Kansas  City,  Mo. 

"F.  D.  Fox,  Agent" 

The  car  was  therefore  hauled  across  the 
state  line  into  Missouri  and  transferred  to 
the  Frisco  lines,  over  whose  tracks  It  was 
hauled  back  again  into  Kansas  to  tbe  ele- 
vator at  Rosedale.  The  grain  was  there 
welgbed,  and  the  car  was  found  to  contain 
but  61,220  pounds,  making  a  shortage  of  4,- 
780  pounds.  On  Septemlier  16,  1914,  plain- 
tiff's agent  mailed  to  the  defendant's  agent 
at  Kansas  City,  Mo.,  a  claim  for  this  loss, 
giving  the  value  as  $66,  and  again  on  March 
8,  1815,  he  delivered  to  the  agent  at  Ross- 
viUe,  Kaa,  a  written  notice  that  be  bad  suf- 
fered a  loss  of  $61.95.  In  which  he  made  a 
demand  for  damages  In  the  sum  of  $60  only, 
and  stated  that,  If  the  same  was  not  paid 
within  30  days,  suit  wonld  be  bronght  for  its 
recovery,  with  a  reasonable  attorney's  fee. 
This  action  was  commenced  on  April  17, 
1915.  At  the  trial  the  court  Instructed  the 
jury  upon  the  theory  that  chapter  240  of  the 
Laws  of  1911  was  the  governing  statute,  and 
that  before  the  plaintiff  could  recover  for 
his  loss  be  must  prove  that  he  had  made  a 
demand  upon  the  defendant  for  payment  of 
the  amount  claimed,  60  days  prior  to  the 
commencement  of  the  action.  The  verdict 
was  In  favor  of  the  plaintiff,  awarding  blm 
damages  In  the  sum  of  $G0,  with  an  attor- 
ney's fee  of  $50,  and  in  answer  to  spedai 
questions  the  jury  stated  that  the  demand 
for  payment  of  tbe  amount  claimed  was 
made  upon  defendant  on  or  about  September 
16,  1914.    Defendant  appeals. 

Tbe  statute  which  controls  the  disposition 
of  the  case  depends  upon  the  character  of 
the  shipment.  If  it  is  Intrastate  the  Kansas 
statute  governs,  but  If  interstate  It  Is  con- 
trolled by  the  congressional  act  commonly 
designated  as  the  Carmack  Amendment 
That  the  shipment  in  question  was  Interstate 
there  can  be  no  doubt.  Tbe  consignment  was 
from  a  point  In  Kansas  to  a  point  In  Mis- 
souri. The  shipment  was  takeu  across  tbe 
state  line  to  the  place  of  consignment  in  an- 
other state,  but  the  car  was  subsequently 
returned  to  an  elevator  in  Kansas  and  there 
unloaded.  Tbe  fact  that  the  car  was  brought 
back  into  Kansas  and  unloaded  there  did 
not  take  away  the  Interstate  character  of 
the  shipment  nor  would  the  character  of 
the  shipment  have  been  changed  even  if  a  de- 
livery had  been  made  t)efore  the  car  crossed 
the  state  line  Into  Missouri. 

[1]  In  Shipping  Association  v.  Railway  Co, 
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07  Kan.  286.  lU  Pac  1126,  syl.  par.  2,  it  was 
said: 

"A  Bbipment  of  goods  cooslgned  to  a  point  in 
anotiier  state  constitutes  interstate  commerce, 
ootwithstandiQg  an  actual  delivery  is  made  be- 
fore a  state  line  is  crossed." 

Otber  cases  to  the  same  effect:  Lelbengood 
T.  Railway  Co.,  83  Kan.  25,  109  Pac.  988,  28 
L.  R.  A.  (N.  S.)  980;  Horse  &  Mule  Co.  r. 
RaUway  Co.,  96  Kan.  681,  149  Pac.  436;  Bn- 
right  T.  RaUway  Co.,  96  Kan.  646,  152  Pac. 
«2». 

Congress  having  l^lslated  npon  the  sab- 
Ject  of  Interstate  shipments  of  this  character, 
neither  of  the  state  statutes  relied  upon  by 
the  plalotifT  Is  available.  Part  1,  84  U.  8. 
Stat,  at  Large,  c.  3591,  p.  595,  S  ^,  Para.  11.  12 
(U.  S.  Comp.  St  1913,  S  8592) ;  Adams  Ex- 
press Co.  V.  Croninger,  226  tJ.  S.  491,  33  Sup. 
Ct  148,  57  L.  Ed.  314,  44  L.  R.  A.  (N.  S.) 
257.  The  Legislature  of  Kansas,  however, 
did  not  Intend  that  chapter  240  of  the  Laws 
of  1911  should  be  applied  to  Interstate  ship- 
ments; as  Its  application  was  expressly  limi- 
ted to  "transportation  from  one  point  in  this 
state  to  another  point  In  this  state."  Neither 
can  the  action  be  based  on  section  ,7107  of  the 
Oeneral  Statutes  of  1909,  which  provides  for 
the  recovery  of  an  attorney's  fee,  since  the 
subject  is  covered  by  the  Carmsck  Amend- 
ment 

[2]  The  fact  that  the  court  submitted  the 
case  upon  a  statute  not  applicable  and  which 
reqtiBred  that  a  notice  of  the  loss  and  a  de- 
mand for  payment  should  have  been  made 
60  days  prior  to  the  beginning  of  the  action 
will  not  preclude  a  recovery  for  the  loss 
actually  sustained.  Under  the  federal  law 
the  defendant  Is  liable  for  any  loss,  damage, 
or  injury  to  property  received  by  It  for 
transportation.  There  was  a  loss  of  plala- 
ticrs  com  shipped  over  defendant's  line,  and 
the  latter  was  given  notice  of  the  loss  and 
a  reasonable  opportunity  to  pay  it  before  the 
action  was  broogfat  It  is  true  there  was 
some  conforion  In  the  demands  made  by 
plaintiff  upon  the  defendant  One  was  made 
on  September  16.  1914,  and  in  that  tiie  loss 
was  fixed  at  4,780  pounds,  for  which  $66 
was  asfeed.  Another  was  made  on  March  8, 
1915,  claiming  a  loss  of  4,780  pounds  of 
com,  and  the  amonnt  claimed  for  it  was 
$64.95,  but  the  amount  demanded  was  only 
$60,  and  this  was  the  amount  awarded  by 
the  Jury.  The  quantity  of  com  for  which 
<daim  was  made  was  the  same  in  each  de- 
mand but  there  appears  to  have  been  doubt 
as  to  the  value  of  the  com.  In  their  special 
findings  the  jury  stated  that  the  demand  was 
made  on  September  16,  1914,  but  this  find- 
ing probably  resulted  from  the  instmction  of 
the  court,  which  submitted  the  case  under 
the  act  of  1911.  It  is  manifest  that  this  er- 
ror did  not  operate  to  the  prejudice  of  the 
defendant  There  could  have  been  no  doubt 
as  to  the  quantity  of  com  that  was  lost,  and 
very  little  as  to  Its  market  price.   The  final 


demand  was  tor  |00,  and  ample  time  was 
given  the  defendant  to  pay  the  loas  b^ore 
the  action  was  bnoght*  Althon^  the  case 
was  erroneously  suteoitted  under  an  inap- 
plicable statute,  wa  are  satisfled  that  tiie  er- 
ror did  not  affect  the  mbstantlal  rights  of 
the  defendant  and  the  conrt  is  not  warran^ 
ed  in  TeverOns  a  Judgment  unless  it  affirma- 
tively appears  to  have  prejudiced  the  sub- 
stantial rights  of  the  complaining  party.  Civ. 
Code,  I  681  (Gen.  St  1909,  |  6176):  Akin  v. 
Davis,  XL  Kan.  680;  Woodman  v.  Davis,  32 
Kan.  844,  4  Pac  262;  Ft  S.,  W.  A  W.  R. 
Co.  T.  Karractcer,  46  Kan.  611.  26  Pac.  1027 ; 
Sutter  T.  Harvester  Go^  81  Kan.  106 
Pac  2ft. 

[9]  As  the  federal  law  supersedes  state 
statutes  on  the  subject  and  the  recovery  is 
based  on  that  law  instead  of  section  7107 
of  the  Oeneral  Statutes  of  1SQ9,  which  pro- 
vides that  an  attorney's  fee  may  be  allowed 
in  certain  cases,  the  court  was  not  warranted 
In  awarding  an  attorney's  fee.  Even  it  the 
statute  authorizing  the  allowance  of  an  at* 
tomey's  fee  fOiould  be  treated  ss  general  In 
Its  appllcatl«i,  it  could  not  be  applied  to  re- 
coveries under  the  federal  statute.  In  recent 
decisions  of  the  federal  Supreme  Conrt  state 
regulations  of  this  kind  are  held  to  be  dis- 
criminatory and  in  conflict  with  the  act  of 
Congress  regulating  Interstate  commerce. 
Charleston  &  W.  Car.  R.  R.  v.  Varnvllle  Co., 
237  U.  S.  597,  36  Sup.  a.  715.  60  L.  Ed.  1137, 
Aon.  Cas.  1016D,  333;  Atchison  ft  Santa  V6 
Ry.  T.  Tosburg.  238  U.  S.  66.  35  Sup.  Ct  67S. 
59  L.  Bd.  1199,  L.  R.  A.  1915E,  953. 

The  Judgment  of  the  district  court  award- 
ing the  plaintiff  damages  In  the  sum  of  $60 
will  be  affirmed,  but  It  wlU  be  reversed  as 
to  the  awarding  of  an  attorney's  fee.  AU  the 
Justices  concurring. 


(»  Kan.  387) 
In  re  OSBOItXE'S  ESTATE.* 
OSBORNE  V.  OSBORNE.    (No.  20339.) 
(Supreme  Court  of  Kansas.   Dec.  9.  1816J 

(SyJlabua  by  the  Court.) 

1.  Wills  «=»796—£lsctioh— Bight  of  Wid- 
ow. 

Where  no  rights  have  intervened,  the  pro- 
bate court  has  Jurisdiction  to  set  aside  the  elec- 
tion of  a  widow  to  take  under  her  husband's  will, 
upon  a  showing  that  it  was  made  under  a  mis- 
apprehensioQ  brought  about  by  fraud  or  mistake, 
or  by  the  omission  of  the  court  to  make  the  ex- 
planation required  by  the  statute 

[Ed.  Note.— For  other  cases,"  see  Wills,  Cent. 
Dig.  §§  2064-2068,  2070;   Dec  Dig.  «=3796.] 

2.  Wills  «=>796  —  Pbobais  —  Election  to 
Take  Thereundeb. 

The  evidence  held  to  support  findings  to  the 
effect  that  the  election  of  a  widow  to  take  under 
her  husband's  will  was  made  under  such  circum- 
stances as  to  justify  a  judgment  setting  it  aside. 

[Ed.  Note.— For  other  cases,  see  WiUa,  Cent. 
Dig.  K  2064.^068,  2070;  Dec.  Dig.  «»V96.] 

Appeal  from  District  Court.  Douglas  Coun- 
ty. 
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Ifi  tbe  matter  of  tbe  estate  ot  William  F. 
Osborne,  deceased.  Katie  A.  Osborne,  widow, 
applied  In  the  probate  court  to  have  her  elec- 
tion to  take  ander  the  will  set  aside  and  tbe 
application  being  denied,  appealed  to  the  dis- 
trict court  From  a  judgment  setting  aside 
the  election,  W.  F.  Osborne,  Jr.,  executor, 
appeals.  Affirmed. 

Means  &  Rice,  of  Lawrence,  for  appellant. 
Ralph  B.  Page  and  O.  M.  Oatoes,  both  of  0^ 
tawa,  tor  appellee. 

MASON,  J.  WUliam  F.  Osborne  died  tes- 
tate January  21,  1»14.  Six  days  later  a  rec- 
ord was  made  in  the  probate  court,  reciting 
the  election  of  his  widow,  Katie  A.  Osborne, 
to  take  under  the  will.  On  March  9,  1914, 
she  filed  an  application  to  have  such  elec- 
tloD  set  aside  because  made  under  a  misap- 
prehension of  her  rights  under  the  will, 
brought  about  through  her  not  having  been 
sufficiently  advised  in  that  regard.  T)xe  pro- 
bate court  denied  the  application,  and  she 
appealed  to  the  district  court  which  found 
that  her  contentions  were  well  founded,'  and 
that  no  rights  had  intervened,  and  set  aside 
the  election.  The  executor  appeals. 

[1]  1.  A  reversal  is  asked  principally  up- 
on the  ground  that  the  probate  court  bad  no 
jurisdiction  to  set  aside  the  election,  and 
that  the  district  court  on  appeal  had  no 
greater  power.  In  support  of  this  view  it  Is 
argued  that  the  duty  of  the  predate  court  in 
connection  with  such  an  flection  is  perfunc- 
tory; that  its  function  Is  completed  when  It 
has  explained  to  the  widow  her  rights  under 
the  will  and  under  the  law ;  that  it  acts  min- 
isterially, placing  upon  the  record  whatever 
the  widow  directs,  thereby  exhausting  its 
jurisdiction;  that  relief  from  an  ill-advised 
election  can  be  granted  only  by  a  court  of 
equity.  This  view  is  perhaps  unavoidable,  if 
the  probate  court  is  conceived  as  a  mere  In- 
strument to  make  an  entry  on  the  record  at 
the  direction  of  the  person  Interested.  But 
we  think  this  Is  not  an  adequate  conception 
of  the  part  in  the  matter  to  be  performed  by 
the  probate  court.  Tbe  election  is  required 
(save  in  exceptional  cases)  to  be  made  per- 
sonally in  court,  after  an  explanation  of  the 
legal  effect  of  what  is  to  be  done.  Gen.  Stat. 
1909,  S  9819.  The  reception  of  the  election 
has  been  held  to  be  a  judicial  act  which 
<^nnot  be  performed  by  a  deputy  clerk. 
Melllnger  v.  Meillnger,  t3  Ohio  St  221,  227, 
228.  76  N.  E.  615.  We  regard  the  entry  of 
the*  election  on  the  minutes  as  essentially  the 
record  of  a  decision  of  the  court ;  it  Involves 
an  adjudication — an  investigation  and  a  find- 
ing of  the  fact  that  such  a  choice  has  actu- 
ally been  made  by  the  widow,  implying  that 
she  has  not  only  expressed  herself  to  that 
effect,  but  has  done  so  understandlngly,  aft- 
er the  explanations  required  by  the  statute 
have  been  made.  If  she  should  express  her- 
self as  electing  to  take  under  the  will  and 
the  probate  Judge  knew  that  sndi  ezpres- 


aloa  was  due  to  her  misapprehension  of  its 
provisions,  through  not  having  received  tbe 
explanation  required  by  the  statute,  he 
would,  of  course,  not  accept  or  record  such 
expression  as  an  election.  If  tbe  situation 
were  such  that  a  full  compliance  with  tbe 
law  on  his  part  would  have  advised  him  that 
she  was  under  such  a  misapprehension,  bat 
from  a  neglect  to  follow  the  provisions  of 
the  statute  be  was  not  informed  of  it  and 
therefore  made  a  record,  showing  an  elec- 
tion at  variance  with  her  real  desire,  he 
would,  through  inadvertence,  have  made  a 
finding  contrary  to  the  fact — an  erroneous 
decision  or  judgment  that  she  had  elected  to 
take  under  the  will.  A  probate  court  Is  usu- 
ally held  to  have  the  same  power  to  correct 
its  own 'errors  as  a  court  of  general  jurisdic- 
tion. 11  Cya  799 ;  1  Black  on  Judgments  (2d 
Ed.)  (  297;  note,  90  Am.  Dec  136.  Such  Is 
the  rule  in  this  state  by  statute,  and  tbe 
probate  court  may  set  aside  one  of  its  own 
orders  for  fraud  or  irregularity  (Civ.  Code^ 
${  596.  605 ;  Gen.  St  1909,  8§  6191,  6200).  tbe 
provlslMi  relating  to  the  latter  ground  cov- 
ering the  results  of  misatHii^ebenidon  or  in- 
advertence on  the  part  of  the  judge.  Bank 
V.  Ross,  Ex'x,  90  Kan.  423,  133  Pac  63S. 

In  Ohio  it  has  been  held  that  the  probate 
court  has  no  power  to  set  aside  an  election 
which  it  has  received  and  recorded.  Davis 
et  al.  V.  Davis,  11  Ohio  St  386,  391.  But  tbe 
decision  cited  was  explicitly  put  upon  a  nar- 
row view  of  the  power  of  that  court,  tbe 
opinion  saying:  "Its  Jurisdiction,  In  probate 
and  testamentary  matters  even,  Is  q>edal 
and  not  general."  In  this  state,  In  accord- 
ance with  the  usual  rule,  the  probate  court 
is  regarded  as  being  a  court  of  general  ju- 
risdiction with  respect  to  matters  commit- 
ted to  it  Pamell  v.  Thompson,  81  Kan.  118. 
132,  105  Pac.  602,  83  L.  B.  A.  (N.  S.)  656. 
Our  statute  enumerating  the  powm  ot  tbe 
probate  court  Is  quite  similar  to  that  referred 
to  and  quoted  fr<xn  in  the  Davis  Gase,  but 
tills  clause,  not  found  tn  the  Ohio  act,  was 
added  to  that  al  Kansas  by  amendment  in 
1868,  "to  have  and  exercise  the  jurlsdlctkm 
and  authority  provided  by  law  reqwcting 
executors  and  administrators,  and  the  s^* 
tlement  of  the  estates  ot  deceased  persons." 
Geo.  Stat  1909,  |  2473.  In  Jones  v.  SavingB 
Association  Co.,  10  Ohio  Clr.  Dec.  41,  42;  it 
was  said  of  tbe  facts  in  tbe  Davis  Oase: 

"Under  sach  conditions,  one  might  well  sup- 
pose, at  first  blush,  that  the  probate  court  had 
sufficiently  acquired  jurisdiction  of  tbe  subject- 
matter  to  adjudicate  upon  the  question  of  an 
alleged  mistake  as  to  the  provisions  of  the  will, 
upon  part  of  the  widow,  and  the  effect  thereof 
upon  her  rights,  but'  the  Supreme  Court  properly 
held  otherwise." 

In  Railway  v.  Devine,  15  Ohio  N.  P.  R. 
(N.  S.)  66,  61,  after  citing  the  DavU  Gase 
and  others  of  a  similar  tendency,  the  court 
quoted  a  passage  from  Woerner  on  the  Amei^ 
lean  Law  of  Ad  ministration,  to  the  effect 
tbat  tbe  conferiing  «f  jnrlsdlctioa  upon  a 
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particular  B1lbJec^matter  carries  with  it  the 
right  to  decide  collateral  issues,  and  added: 
"Since  the  promulgation  of  tho  above,  the 
tendency  has  been  to  construe  even  more  liber- 
ally, and  reasonably  and  substantially  widen 
tbe  inrisdiction  of  the  probate  court  to  meet  the 
exigencies  arisinf  in  ue  administration  of  the 
duoes  of  said  court." 

It  then  quoted  from  a  later  dectelon  of  the 
Oblo  Supreme  CkmrC,  and  said: 

*The  foregoing  unmistakably  indicates  a  ten- 
dency to  widen  the  Jurisdiction  of  the  probate 
court" 

In  Adams  t.  Adams,  89  Ala.  274,  608,  605. 
it  was  held  that  a  widow's  mistake  In  making 
ha  election  could  only  be  corrected  In  a  court 
of  general  equitable  Jurisdiction,  but  the  de- 
cision appears  to  have  been  affected  by  the 
fact  that  she  had  retained  a  benefit  received 
under  the  will,  and  that  therefore  the  probate 
court  was  '"not  clothed  with  the  requisite 
power  and  machinery  to  do  equity  between 
the  parties."  In  several  cases  courts  not  hav- 
ing general  equitable  Jnrlsdictloa  have  been 
held  to  be  authorized  to  give  relief  against  an 
election  unadvisedly  made.  Evans'  Appeal 
from  Probate.  01  Conn.  435;  In  re  McFarlln 
(DeL  1910)  9  Del.  Ob.  430,  75  Atl.  281.  See, 
also.  State  ex  rel.  Minn.  U  &  T.  Co.  r.  Pro- 
bate Court,  129  Minn.  442,  152  N.  W.  845,  L. 
R.  A.  1915E,  815.  While  the  probate  court 
has  no  general  equitable  Jurisdiction,  In  ad- 
judicating matters  vpithln  Its  cognizance,  it 
may  enforce  the  principles  of  equity.  Holden 
V.  Spier,  66  Kan.  412,  70  Pac.  348;  27  Am.  & 
Eng.  EncycL  of  L.  553;  11  Cyc  795.  The 
fact  that  relief  from  electl(His  Influenced  by 
fraud  or  mistake  has  usually  been  sought  in 
tbe  district  court  Is  not  persuasive  of  a  want 
of  Jurisdiction  In  tbe  probate  court  The 
broader  powers  of  a  court  of  equity  make 
that  a  proper  and  sometimes  a  preferable 
forum  for  the  determination  of  such  a  con- 
troversy, especially  where  It  is  or  may  be 
complicated  with  other  matters,  such  as  the 
restoration  of  a  status  that  may  have  been 
changed  In  consequence  of  the  election  made. 
We  conclude  that  the  probate  court  bad  jn< 
risdlctiou  to  set  aside  the  election. 

[2]  2.  We  also  conclude,  for  reasons  which 
will  be  briefly  stated,  that  there  was  evidence 
to  support  the  flndlngs,  conclusions,  and  Judg- 
ment of  the  district  court  The  flndlngs  that 
the  widow  was  not  informed  as  to  her  rights 
under  the  will  and  under  tbe  law,  and  that 
the  probate  court  did  not  explain  to  her  the 
effect  of  the  will,  were  supported  by  evidence 
(some  of  which  was  contradicted)  tending  to 
show  these  facts:  The  will  left  to  the  widow 
during  her  life,  or  her  widowhood,  the  home- 
stead and  another  piece  of  real  estate,  the 
title  to  go  to  the  testator's  three  sons  upon 
her  death  or  remarriage.  No  other  speciflc 
provision  was  made  for  her.  Various  person- 
al bequests  were  followed  by  a  clause,  to  the 
effect  that  all  property  not  otherwise  disposed 
vt  should  be  "divided  according  to  the  laws 
of  the  statB."  Tbe  testator  bad  written  an 


addition  to  the  will  (which,  however,  was  in- 
effective for  want  of  witnesses),  undertaking 
to  give  bis  wife  a  half  interest  in  the  pro- 
ceeds of  the  sale  of  a  tract  of  land,  subject 
to  some  minor  legacies,  the  other  half  to  go 
to  the  testator's  sons.  This  was  read  to  her 
at  the  same  time  as  the  will,  by  a  banker  in 
whose  custody  both  documents  had  been  left, 
and  she  supposed  that  it  was  a  part  of  the 
will— did  not  know  It  from  the  will— did  not 
understand  the  nature  of  a  codldl.  The  pro- 
bate Judge  knew  nothing  of  the  additional 
writing,  wfaldi  was  not  offered  for  probate. 
He  did  not  read  the  will  to  the  widow.  He 
asked  her  If  he  should  do  so,  and  she  said 
that  it  had  already  been  read  to  her.  He  did 
not  tell  her  what  her  rights  would  be  under 
the  will  <ff  under  the  law,  beyond  answering 
some  questlonB  she  asked  as  to  the  sale  of 
the  home,  and  there  was  some  conflict  as  to 
Just  what  these  answers  were.  We  regard 
this  evidence  as  Justifying  also  the  conclusion 
of  the  district  court  that  the  widow  did  not, 
with  a  full  knowledge  of  her  rights,  elect  to 
take  under  the  will,  and  that  if  hear  rights 
had  been  fully  exidained  to  her,  she  wonld 
have  discovered  the  mistake  under  Wblch  she 
was  laboring  with  respect  to  the  provisions 
of  tbe  so-called  codicil  belsg  a  part  of  tbe 
wUL 

The  fact  found  by  the  court  that  the  sons 
of  the  testator,  knowing  that  tbe  widow  un- 
derstood the  codicil  to  be  a  part  of  the  win, 
permitted  her  to  make  her  electi<m  under  that 
ndsapKnehraislcm,  without  Informing  the  pro- 
bate Judge  of  Its  existMice,  was  inferable 
from  evidence  of  a  discussion  betweoi  tbem, 
after  it  bad  been  read  as  though  it  were  a 
part  of  the  will,  In  which  there  was  talk 
about  the  sale  of  tbe  land  to  which  it  related, 
and  the  division  of  the  prdceeds,  with  an 
offer  on  the  part  of  the  sons  to  add  to  the 
share  she  was  to  receive,  and  from  the  fact 
that  she  was  permitted  to  remain  in  tbe  be- 
lief that  the  codicil  was  a  part  of  the  will, 
while  the  probate  judge  was  not  informed  of 
its  existence. 

Tbe  trial  court  stated  as  a  conclusion  from 
the  facts  Indicated  that  the  sons  practiced  a 
fraud  upon  tbe  widow  In  this  respect  or  if 
their  course  was  due  to  a  mistake  on  their 
part  that  she  should  still  have  relief.  The 
executor  maintains  that  no  fraud  could  have 
resulted  because  the  residuary  clause  of  the 
will,  which  covered  the  land  described  in  the 
codldl.  called  for  Its  division  according  to 
law,  which  would  have  given  the  widow  an 
unincnmbered  half,  while  the  codicil  gave  her 
but  a  half -Interest  In  the  proceeds,  subject  to 
tbe  payment  of  legades.  Counsel  for  the 
widow,  on  the  other  hand,  express  tbe  opin- 
ion that  the  residuary  clause  in  the  wilt  was 
a  mere  declaraUon  of  Intestacr  as  to  the 
property  not  specifically  disposed  of,  and  that 
If  she  elected  to  take  under  the  will,  abe 
could  derive  no  Imieflt  therefrom,  dttng 
Compton  T.  Akers,  96  Kan.  229,  ISO  Pac.  219. 
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We  tibink,  In  dlrecUns  the  dlTlston  of  the 
residuary  estate  according  to  law,  the  testa- 
tor merely  adopted  a  convenient  means  ot  In- 
dicating how  the  property  was  to  be  divided 
under  the  will.  Huber  v.  Carew,  26  Ohio  Cir. 
Ct  R.  389.  The  rale  that  one  who  would  re- 
ceive the  same  Interest,  either  as  devisee  or 
heir,  is  deemed  to  take  in  the  latter  capacity 
can  hardly  apply,  for  that  Is  based  npon  the 
presumption  of  a  greater  advantage  to  the 
beneficiary.  UnderhUl  on  Wills,  |  609.  But 
apart  from  the  question  whether  the  codicil 
was  more  favorable  to  the  widow  than  the 
will,  the  fact  that  it  was  presented  to  her 
and  withheld  from  the  probate  judge  tended 
to  some  confusion,  and  the  incident  serves  to 
strengthen  the  view  that  her  election  was  not 
made  with  a  full  knowledge  of  the  situation. 

Criticism  is  made  of  a  finding  that  an  elec- 
tion to  take  tinder  the  law  would  have  been 
of  substantial  benefit  to  the  widow,  and  that 
she  would  not  have  elected  to  take  under  the 
will  If  she  had  been  fully  advised.  The  find- 
ing does  not  mean  that  the  provisions  of  the 
law  were  necessarily  to  be  preferred  to  those 
of  the  will,  but  that  the  former  offered  ad- 
vantageij  not  given  by  the  latter,  upon  which 
such  a  preference  might  reasonably  be  based. 
The  course  of  the  litigation  affords  a  sutB- 
dent  Indication  of  the  desire  of  the  widow 
to  take  under  the  law.  The  finding  that  she 
did  not  know,  until  after  the  election  was 
entered  on  the  record,  of  the  facts  regarding 
some  real  estate  the  tltl^  to  which  was  in 
one  of  the  sons,  was  In  accordance  with  the 
evidence,  and  does  not  imply  that  she  had 
had  no  opportunity  to  inject  the  record. 

A  finding  that  none  of  the  beneficiaries  un- 
der the  will  had  chat^^ed  their  situation  in 
view  of  the  election  is  challenged  on  the 
ground  that,  atf  the  stnu  had  agreed,  In  con- 
sideration of  the  widow's  electing  to  take 
under  the  will,  to  make  Bome  repairs  on  a 
building  ot  which  It  gare  her  the  use  (as 
well  as  to  pay  ber  12,800  from  the  proceeds 
of  the  sale  of  the  land  described  in  the  codi- 
cil), it  is  fair  to  presume  that  thi^  had  made 
the  repairs  mentioned;  no  evidence  having 
been  introdnoed  to  the  contrary.  Wherever 
the  burden  of  proof  may  have  technically 
rested  in  this  regard,  the  appellant,  having 
made  no  efltort  to  show  the  facts.  Is  not  en- 
titled to  a  reversal  on  the  naked  presump- 
tion. Bank  V.  Bretdi^sen,  98  Kan.  193,  167 
Fac.  259.  The  agreemaat,  whldi  was  signed 
at  the  time  the  election  was  recorded,  that 
the  widow  should  be  paid  a  spedflc  amount 
out  of  the  proceeds  of  the  tract  referred  to  In 
the  codicil,  seems  to  IncUcate  that  the  provi- 
dons  of  that  Instrument  relating  to  its  sale 
were  in  the  minds  of  the  parties,  and  that 
the  widow  was  not  fully  informed  as  to  her 
rights,  either  under  the  law  or  under  the 
will 

Tbe  application  to  have  the  election  set 
aside  was  made  wlthont  any  great  delay ;  the 


trial  court  had  a  better  opportunity  than 
can  be  afforded  on  review  of  determining  the 
state  of  the  widow's  mind  at  the  time  she  in- 
dicated a  desire  to  take  under  the  will,  the 
information  she  had  received,  and  her  un- 
derstanding of  the  alternatives  between 
which  she  was  required  to  elect;  the  conclu- 
sion must  be  upheld  that  no  actual  election, 
with  such  opportunity  for  tbe  exercise  of  an 
intelligent  choice  as  the  statute  contemplates, 
was  ever  made. 

Tbe  judgmrait  Is  alDrmed.  AU  the  Juattoas 
concurring. 

"  (99  Kan.  312) 

DAWSON  V.  BOARD  OP  COM'RS  OF 
CHEROKEE  COUNT!.   CNo.  20450.) 

(Supreme  Court  of  Kansas.  Dec  0,  1916.) 

(Syllabut  by  the  Court.) 

1.  Counties  «=9l39— Expen&gs— Fees  of  At- 

TOBNET  GSNmtAI.. 
Where  tbe  Attorney  General  and  his  assist- 
ants prosecnte  and  secure  the  conriotioD  of  a 
person  for  the  violatioD  of  the  prohibitory  liquor 
Uw,  the  county  in  which  the  conviction  is  ob- 
tained becomes  liable  for  the  fees  of  the  Attor> 
ney  Qeneral  and  his  assistants  which  hare  not 
been  paid  within  one' month  after  the  convicted 
person  has  been  released  from  j&il,  whether  the 
release  is  granted  by  the  district  court  or  by 
other  authorities,  and  whether  or  not  securi^ 
for  the  payment  of  costs  has  been  given  by  the 
convicted  party. 

[Ed.  Note. — For  other  cases,  see  Oountie% 
Cent  Dig.  9S  203-207 ;  Dec  Dig.  ®^139.] 

2.  Counties  <s=:>132— Ezfsnsbs— Fees  or  AT- 
TOK.NET  General. 

Tbe  provisions  of  the  parole  law  relating  to 
the  security  for  and  payment  of  costs  by  a  parol- 
ed person  does  not  operate  to  repeal  or  amend  tbe 
provisions  in  section  4378  of  tbe  General  Statutes 
of  1009  relating  to  tbe  liability  of  tbe  county  for 
the  fees  of  the  Attorney  General  and  bis  as- 
sistants. 

[Ed.  Note.— For  other  cases,  see  Counties, 

Cent.  Dig.  i  208;  Dec.  Dig.  ®=>132.] 

Appeal  from  District  Court,  <%erokee 
County. 

Action  by  John  S.  Dawson  against  the 
Board  of  County  OonuniasLoners  of  the  Coun- 
ty of  Cherokee.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.  Keversed  and  re- 
manded, with  directions  to  enter  Judgment 
for  plaiutlfl. 

W.  P.  MontgomeiTt  of  Tc^eka,  tat  appel- 
lant F.  W.  Boss.  Of  Columbus,  and  EL  & 
8as)p,  of  Galena,  tar  app^ee. 

JOHNSTON,  O.  J.  Ibis  wu  an  action  to 
recover  attorney's  fees  for  securing  convie* 
tlons  In  a  Uquor  prosecntlon.  From  the  pe* 
Utlon  it  appears  Oat  the  plalntlfl,  as  Attw> 
ucy  General,  successfully  prosecuted  B.  J. 
Kand,  Charles  Dixon,  and  Harry  Brown 
for  selling  liquor.  They  were  convicted  on 
April  1,  1913,  Bland  on  eleven  counts  and  the 
other  two  on  seven  counts  each.  They  were 
fined,  sentenced  to  imprisonment,  and  the 
costs  taxed  against  them,  and  on  appeal  tbe 
Judgment  of  conviction  was  affirmed  as  to 
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eadu  After  having  been  confined  In  Jail  a 
Bhort  time  and  long  before  they  hod  served 
their  sentences,  the  parties  were  paroled  by 
file  district  conrt-— Dixon  and  Brown  b^iuc 
released  on  April  6,  1914,  and  Bland  about 
I>Bcember  15»  1914— the  catita,  including  tiie 
fltatntory  fees  due  the  Attorn^  General  and 
amonnting  In  the  ae^regate  to  f6^,  never 
baving  been  imid.  The  answer  alleged  that 
on  April  6,  19L4,  prior  to  their  release,  the 
convicted  parties  each  filed  a  bond  approved 
by  the  clerk  of  the  district  court  for  the 
payment  ctf  all  costs  taxed  against  him  In 
the  action,  and  that,  on  account  of  the  non- 
payment of  the  costs,  actions  npon  the  bonds 
were  then  pending.  The  platntUF  and  the 
defendant  each  filed  motions  for  judgment 
upon  the  pleadings,  and  from  the  Judgment 
snstalnlng  defendant's  motion  and  overrul- 
Ing  that  of  the  plaintiff  the  latter  appeals. 

[1,2]  In  behalf  of  the  plaihtlff  it  Is  con- 
tended that  the  county  became  liable  for  the 
attorney's  fees  in  the  cases  named  when  they 
were  not  paid  within  one  month  after  the 
convicted  persons-  were  released  from  jail. 
The  statute  which  provides  that  such  fees 
shall  be  taxed  as  costs  against  the  parties 
convicted  has  been  upheld,  and  the  amount 
of  fees  charged  against  the  defendants  in 
those  Cases,  and  npon  which  a  judgment 
against  the  county  Is  asked,  has  been  ad- 
Jndtcated.  State  v.  Bland,  91  Kan.  100,  136 
Pac  947.  The  provision  under  which  the 
recorery  against  the  county  Is  sought  pro- 
vides that.  If  the  [nrohlbltory  law  Is  not  en- 
forced by  the  local  authorities,  the  Attorney 
G«ieral  and  his  asslstanlf  may  institute 
and  conduct  prosecutions  for  the  vlolatloa  of 
the  act  and  may  do  and  perform  any  act 
which  the  county  attorney  might  lawfully 
do  or  perform  "*  *  *  and  for  such  serv- 
Icea  he  or  his  assistants  shall  receive  the 
same  fees  that  the  coupty  attorney  would  be 
entitled  to  for  like  services,  to  be  taxed  and 
collected  in  the  same  manner,  except  that  in 
all  cases  where  ibere  shall  be  a  conviction, 
and  the  attorney's  fees  as  provided  for  In 
this  act  shall  not  be  paid  by  the  defendant 
within  one  month  after  his  release  from 
jail,  the  conn^  where  su^  conviction  is 
bad  shaU  then  become  liable  to  tlie  Attorney 
General,  or  his  assistant  prosecuting  such 
case,  for  a  fee  of  twenty-five  dollars  upon 
cadk  count  up<ni  which  the  defmdant  shall 
have  beea  convicted."  Gen.  Stat  1909,  | 
4878.  The  attorney's  fees  In  the  prosecatlons- 
had  not  been  paid  when  this  action  was  be- 
gun. whic3i  was  many  months  after  the  con- 
victed persons  had  been  released  from  jalL 

Hie  statute  quoted  plainly  provides  that 
the  county  shall  become  liable  for  the  fees 
which  have  not  been  paid  within  one  month 
after  the  convicted  parties  have  been  releas- 
ed from  Jail,  but  it  Is  contended  by  the  de- 
fendant that  the  release  whlc^  was  granted 
by  the  district  court  under  the  parole  law 


(Oen.  Stat  1909.  |  2468)  is  not  the  release 
contemplated  In  section  43^.  The  parole 
law  provides  that  the  court  granting  a  parole 
shall  require  the  person  paroled  to  give  se- 
curity tor  the  iiayment  of  costs,  unles&r  he  la 
inacdvent  m  unable  to  pay  them,  or  to  fur- 
nish security  for  their  pasrment,  and.  If  un- 
able to  pay  or  give  security,  the  costs  sluill 
be  paid  by  the  state  or  coimty,  but  that  such 
payment  ahall  not  discharge  the  liability 
of  the  convicted  party  for  th^  costs.  Al- 
thou^  the  parole  law  is  the  later  enactment, 
nothing  in  it  purports  to  change  the  provi- 
sions of  section  4378,  making  countlea  liable 
for  the  fees  of  the  Attorney  General  and  his 
assistants  where  the  convicted  party  Is  re- 
leased trom  Jail.  The  parole  statute  pro- 
vides for  giving  security  fbr  costs,  and  it 
appears  that  security  for  costs  was  given  in 
the  cases  under  consideration;  but  the  li- 
ability of  the  conn^  for  the  fees  of  the  At- 
torney General  depends  upon  the  release 
from  jail,  and  not  upon  the  ability  of  the 
convicted  person  to  pay  or  furnish  security 
for  payment.  One  of  the  provisions  deals 
with  the  duty  ot  courts  in  granting  paroles 
to  perstms  convicted  of  criminal  offenses  gen- 
erally and  InddentaUy  the  taking  of  security 
for  costs  where  the  parties  are  able  to  fur- 
nish It  The  other  provides  for  the  prosecu- 
tion of  violations  of  the  prohibitory  liquor 
law  by  the  Attorney  General  and  his  assist- 
ants when  the  county  attorney  Is  unwilling 
or  unable  to  enforce  the  provl^ons  of  that 
act,  and  as  an  inducement  for  efficient  en- 
fbroemMit  the  county  Is  made  liable  for  at- 
torney's- fees  tf  they  are  not  paid  within  one 
month  after'  the  persons  convicted  are  re- 
leased from  jail.  Each  act  has  a  field  of  its 
own  for  operation,  and  nothing  in  the  title 
or  provisions  of  the  parole  Law  indicates  a 
purpose  to  repeal  or  amend  the  act  providing 
for  the  payment  of  the  Attorney  General 
for  the  services  he  has  rendered.  It  is  said 
tliat  originally  only  county  commissioners 
could  order  a  release,  and  that  a  release  by 
a  district  court  whldi  Is  subject  to  revoca- 
tion could  not  be  regarded  as  the  release 
referred  to  In  section  4378.  So  far  as  that 
statute  is  concerned,  it  Is  immaterial  from 
whom  the  release  la  obtained  or  by  whom  it 
is  ordered.  Whenever  the  party  convicted 
foils  to  pay  the  attorney's  fee  within  one 
month  after  his  release,  the  liability  of  the 
county  attadbes.  It  was  evidently  the  pnr> 
pose  of  the  Legislature  that  the  officers 
should  not  be  required  to  wait  for  their  fees 
until  the  released  parties  should  choose  to 
pay,  nor  until  they  could  be  realized  from  the 
security  for  costs  which  they  might  previous- 
ly have  given. 

The  judgment  will  be  reversed,  and  the 
cause  r^anded,  with  directions  to  enter 
judgment  in  favor  of  plaintiff.  All  the  Jus- 
tices concurring  exc^  DAWBON,  who 
did  not  aU. 
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Kz  parte  BUBLBSON.    (No.  A-2886.) 

tfMmlnal  Goart  of  Apiwals  of  Oklahoma.  Jan. 
9,  1917.) 

AppIicatloD  of  Anna  Burleson  for  writ 
of  habeas  corpus.   Writ  allowed. 

J.  D.  Chastaln,  of  Oklahoma  City,  for  peti- 
tioner. B.  D.  Shear  and  Frank  Watson, 
both  of  Oklahoma  City,  for  respondent. 

PER  CURIAM.  The  petition  of  Anna 
Burleson  for  writ  of  habeas  corpus  filed  In 
this  court  on  December  11,  1916,  alleges  In 
'  fiutistance  that  she  Is  illegally  restrained  and 
unlawfully  Imprisoned  in  the  dty  Jail  of 
OklahcHua  City  by  W.  B.  Nichols,  chief  of 
police,  by  Tlrtue  of  a  commitment  Issoed 
on  a  Judgment  of  the  municipal  court,  where- 
in the  petitioner  was  sentenced  to  pay  a  fine 
of  999  and  costs,  and  to  be  confined  in  said 
titty  Jail  for  30  days,  and  in  default  of  the 
payment  of  said  fine  be  further  confined  un- 
til the  same  is  satisfied  aa  by  law  prorided. 

The  issue  In  this  case  is  the  same  as  in 
th»  case  of  In  re  Johnson,  161  Pac  1097,  and 
presents  the  same  qnesUon.  For  the  reasons 
given  in  the  opinion  In  that  case,  the  writ 
la  allowed,  and  the  petitioner  is  discharged 
from  custody. 


(U  OU.  Cr.  97) 

TUBNBB  T.  STATB.   (N&  A-^VTS.) 

(Ozimlnal  Court  of  Appeals  of  Oklahoma.  Jan. 

22,  1917.) 

AiH>eaI  from  County  Oourt,  Comanche 
County ;  R.  J.  Ray,  Judge. 

Leo  Turner,  convicted  of  a  violation  of  the 
prohibitory  law,  appeals.  Affirmed. 

J.  A.  Lenertz,  of  Lawttm,  for  plalnUlt  in 
error. 

PER  CURIAM.  On  information  ffled  In 
the  county  court  of  Comanche  county,  charg- 
ing "that  at  and  within  said  county  and 
Btat^  on  the  17tfa  day  of  April,  1916,  Leo 
Tamer,  then  and  there  being,  did  then  and 
there  willfully  and  unlawfully  have  in  his 
possession  Intozlcating  liquors,  to  wit,  sev- 
enty-five one-half  pints  and  ten  pints  and 
six  quarts  of  whisky  and  six  quarts  of  beer, 
with  the  purpose  and  intent  of  him,  the  said 
Leo  Turner,  to  barter,  sell,  and  give  away 
and  otherwise  furnish  the  same  to  other 
persons  contrary  to,"  etc.,  the  plaintiff  In 
«rror  was  convicted,  and  by  the  Judgment  of 
the  court  he  was  sentenced  to  pay  a  fine  of 
¥500,  together  vrlth  all  costs,  and  that  he  be 
Imprisoned  in  the  county  Jail  of  Comanche 
county  for  a  period  of  alz  months  from  and 
after  his  commitment  thereto,  and  for  such 
further  time  as  shall  satisfy  said  fine  and 
costs,  if  the  same  be  not  paid  by  the  de- 
fendant. 

The  evidence  showing  possession  of  the 
Uquots  and  nnlawfol  intent  as  alleged  Is 


conduslve,  and  undisputed  by  any  evidence 
on  the  part  of  the  defendant  XJpoa  his  ar- 
raignment, the  defendant  filed  a  motion  to 
dismiss,  on  the  ground  that  the  county  court 
was  without  jurisdiction,  because  the  de- 
fendant herein  has  heretofore  been  tried  and 
convicted  In  this  court  for  violating  the  liq- 
uor laws  of  the  state  of  Oklahoma,  that  he 
was  sentenced  by  this  court  for  said  offense, 
and  served  said  sentence ;  that,  if  the  facts 
set  forth  in  the  information  herein  are  true, 
they  will  constitute  a  second  and  subsequent 
offense  on  the  part  of  the  defendant  herein, 
and  this  defendant  Is  guilty  of  a  felony,  and 
this  court  Is  wholly  without  power  or  Juris- 
diction to  try  said  defendant,  or  to  hear 
and  determine  the  offense  set  forth  in  said 
information,  and  if  found  guilty  herein  the 
court  will  be  wholly  without  power  and  Jur- 
isdiction to  pass  sentence  upon  the  defend- 
ant herein.  Such  motion  was  overruled. 
The  foregoing  presents  the  only  question  at- 
tempted to  be  raised.  The  allegations  of 
the  information  merely  charge  a  misdemean- 
or, and  the  court  below  very  properly  over- 
ruled the  motion  to  dismiss  for  want  of  Ju- 
risdiction. Vpoa  the  whole  case  we  think 
the  defendant  had  a  fair  tiial,  and  there  is 
no  doubt  of  his  guUL 

The  Judgment  appealed  from  la  Uterefore 
affirmed.  Mandate  forthwith. 


(62  Okl.  300) 

THURSTON,  County  Treasurer,  et  aL  r. 
OALDWBLL  et  aL   (No.  7020.) 

(Supreme  Onirt  ct  Oklahoma.   Sept.  26^  IftlO. 
Bebearlng  Denied  Jan.  80,  1917.) 

Commissioners*  Opinion,  Division  No.  5. 
Error  from  District  Court,  McClain  Coun- 
ty ;  R.  McMUlan.  Judge. 

Action  by  W.  B.  Caldwell  and  others 
against  J.  B.  Thurston,  County  Treasurer, 
and  others.  Judgment  for  plaintiffs,  and  de- 
fendants appeal.    Reversed  and  remanded. 

See,  also,  40  OkL  206,  137  Pac.  683. 

Wadlington  A  Wadllngton,  of  Ada,  for 
plaintiffs  in  error.  J.  W.  Ho<dcer,  ct  Los  An- 
geles, CaL,  and  BenJ.  Franklin,  of  Pnro^ 
for  defendants  in  error. 

JONEIS,  a  This  is  a  case  originally  filed 
tm  the  14th  day  of  October,  1912,  in  the  dis- 
trict court  of  McClain  county,  by  the  defend- 
ants in  error,  W.  E.  Caldwell  et  al..  In  which 
defendants  In  error  asked  for  Injunctive  re- 
lief against  the  collection  of  certain  taxes, 
a  demnrrer  was  lodged  against  the  petition 
by  the  det^dant  in  the  original  suit,  which 
was  overruled  by  the  court,  from  which  or- 
der of  the  court  an  appeal  was  taken  to  tbe 
Supreme  C^urt  of  the  state  of  Oklahoma, 
and  an  <vinion  was  rendered  by  the  Supreme 
Court,  reversing  the  decision  of  the  trial 
court  in  overruling  the  demurrer  and  re- 
manding the  case,  with  dlrecflons  to  proceed 
in  accordance  with  tbe  opinion,  and  tbe  d«- 
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fendaDts  tn  error,  plaintiffs  In  the  original 
suit,  OD  tbe  3l8t  day  of  Angust,  1913,  filed  in 
the  district  court  of  McClain  county  an 
amended  petition,  to  which  amended  peti- 
tion defendant  again  filed  a  demurrer,  the 
trial  court  held  the  amended  petition  good, 
and  overmled  the  demurrer,  from  which  ac- 
tion of  tbe  court  plaintiff  ai^>eal8. 

After  a  careful  examination  of  the  amend- 
ed petition,  as  compared  with  the  original 
petition,  we  fall  to  find  any  material  change. 
The  tender  made  In  the  amended  petition  is 
wholly  insufficient,  and  in  no  wise  changes 
the  status  of  the  case  as  It  was  originally 
presrated  to  the  Supreme  Court  We  there- 
fore adopt  the  syllabus  and  decision  of  the 
original  case  of  Thurston  t.  Caldwell  et  aL, 
filed  December  16,  1913,  and  found  in  40 
Okl.  at  page  206,  137  Pac.  683,  as  being  de- 
cisive as  to  the  law  of  this  case. 

The  Judgment  of  the  trial  court  is  there- 
fore reversed,  and  cause  remanded. 

PBB  OURIAM.  Adopted  In  wiuAe. 


(99  Kan.  362) 

BNTSUmGER  et  sL  v.  ENTSMINGEB  et  aL 
<No.  2052&) 

(Snprane  Court  of  Kansas.   Dec.  0.  1916.) 

(SyUdbiu  ^  the  Oowri.) 

1.  Mabriaoe   ^58(7)   —   ANVUUCBin  — 
GBOirNDB— Fbatid. 

A  marriage  may  be  annulled  for  fraud  where 
a  man,  weakened  by  age  and  by  physical  and 
mental  disabilities,  Is  induced  to  marry  a  woman 
who  represents  to  him  that  her  reputation  is 
good  and  that  she  is  a  virtaoas  woman,  but 
whose  reputation  for  immorality  is  notorious, 
and  who  has  been  conducting  a  house  of  prostitu- 
tion for  many  years. 

[Ed.  Note. — For  other  casen,  see  Marriage, 
Cent  Dig.  {  122:  Dec.  Dig.  «»58(7).] 

2.  BiABBlAOB  41=337— ANHUUHKIMSBOUNDS 

-^<!oHDonATion. 
Sudi  fraud  is  not  waived  nor  condoned  by 
subsequent  eobabitadon,  where  the  woman,  over 
the  objection  of  tbe  man.  Is  guilty  of  like  mis- 
conduct after  the  marriage. 

[Ed.  Note.— For  other  cases,  see  Marriage^ 
Cent.  Dig.  I  106;  Dec.  Dig.  «3>87.] 

Appeal  from  District  Court,  Shawnee 
Cotmty. 

Actum  b7  A.  U  Entnninser,  levtved  In  the 
name  of  Qewge  Toimg,  as  admlnlatratOT,  etc. 
and  others,  against  Ufirnnn  ESntsmlnger,  re- 
vived In  the  name  of  Ella  Janeu,  and  othnra, 
as  belra  at  law.  From  a  Judgment  for  plain- 
MSSa,  defendants  appeal.  Affirmed. 

Schoch  &  Rankin,  of  Topeka,  for  ai^d- 
lants.  J.  S.  Ensmlnger  and  Hazm  &  Gaw, 
all  of  Topeka,  for  appellees. 

MABSHAUj,  J.  The  defendants  appeal 
from  a  Judgm^t  annulling  the  marriage 
entered  into  between  A.  U  Entsmlnger  and 
Emma  Entsmlnger.  The  action  was  com- 
menced by  A.  li.  Entsmlnger,  and  In  his  pe- 
tition he  alleged.  In  substance: 


'*That  on  the  22d  day  of  October,  1914,  appel- 
lee and  appellaot  were  married;  that  appellee 
was  past  80  years  of  age  at  tbe  time  of  said  mar- 
riage and  was  very  infirm ;  that  because  of  his ' 
physical  infirmities  his  mind  had  become  weaken- 
ed and  he  could  not  grasp  situations  as  he  did 
in  his  younger  days;  that  on  account  of  his  phys- 
ical condition  he  was  in  great  need  of  some  one 
to  take  care  of  him:  that  on  account  of  bis  con- 
dition he  readily  yielded  to  flattery  and  impor- 
tuning; that  be  became  acquainted  with  appel- 
lant shortly  before  the  marriage,  and  .that,  for 
the  purpose  of  inducing  appellee  to  marry  appel- 
lant, she  stated  and  represented  to  him  that  ehe 
had  lived  in  tbe  city  of  Topeka  for  many  years, 
was  well  known,  was  a  good  and  virtuous  wo- 
man, bad  a  good  character,  and  had  never  had 
any  trouble;  that  appellee  believed  in  and  relied 
upon  the  representations  so  made  by  appellant 
and  by  reason  thereof  was  Induced  to  marry  her ; 
that  in  tact  appellant  was  not  a  good  or  virtuous 
woman,  was  not  a  woman  good  diaracter,  and 
that  she  had  run  what  was  known  as  a  bawdy- 
house  and  had  been  arrested  several  times ;  that 
appellee  was  induced  to  marry  appellant  because 
of  her  false  and  fraudulent  representations  so 
imade." 

To  this  petition  Emma  Entsmlnger  filed 
a  demurrer  which  was  overmled.  She 
then  filed  an  answer  which  consisted  of  a 
general  denial  and  a  prayer  for  divorce. 

On  the  trial  special  findings  of  fact  were 
made  as  follows: 

"First  On  October  22,  1914,  plaintiff  and  de- 
fendant were  married  in  tbe  city  of  Topeka, 
Sbawnee  county,  Kan.  At  tbe  time  of  their  mar- 
riage plaintiff  had  lived  in  Sbawnee  county  for 
more  than  SO  years,  and  bad  been  married  three 
times  prior  to  the  present  marriage;  his  two 
first  wives  were  dead  and  the  third  bad  been  di- 
vorced. At  the  time  of  their  marriage,  plaintiff 
was  82  years  of  age  and  was  and  had  been  a 
confirmed  cripitle  for  more  than  20  years  in  such 
a  way  that  he  could  only  go  from  place  to  place 
with  great  difficulty  and  by  the  use  of  a  cratdi 
and  cane;  that  it  required  considerable  effort  on 
hie  part  to  dress  himself  and  he  was  unable  to 
properly  care  for  himself.  Plaintiff  bad  lived  at 
Silver  Lake,  Kan.,  for  a  great  many  years  prior 
to  his  moving  to  Topeka.  He  moved  to  Topeka 
about  four  years  prior  to  his  marriage  with  de- 
fendant. On  account  of  his  physical  ailments 
and  the  difficulty  with  which  he  was  able  to  go 
from  place  to  place,  he  came  in  contact  with  but 
few  people.  On  account  of  his  extreme  age  and 
his  physical  infirmities,  his  mind  had  become 
greatly  impaired  and  weakened.  He  belonged  to 
the  Odd  Fellows  Lodge  at  Silver  Lake,  and  short- 
ly prior  to  his  marriage  with  defendant  the  lodge 
appointed  one  Morton  Hutchinson,  who  was  well 
acquainted  with  him,  a  committee  to  investigate 
and  report  his  then  mental  condition.  In  pursn- 
ance  to  this  appointment  Morton  Hutcnioson 
came  to  Topeka,  called  upon  and  talked  with 
plaintiff,  and  from  his  investigation  was  of  the 
opinion  that  his  mind  was  greatly  weakened  and 
impaired. 

'  Second.  Defendant  bad  Uved  in  the  city  of 
Topeka  for  more  than  20  years,  and,  while 
there  was  no  testimony  as  to  her  age,  yet  from 
appearance  she  was  probably  60  years  of  age. 
For  a  great  many  years  she  and  her  daughter 
had  conducted  a  house  on  Tenth  street  in  tbe 
city  of  Topeka  between  Jackson  and  Kansas 
avenue,  commonly  known  and  understood  to  be 
a  house  of  prostitution.  That  the  house  that 
she  was  conducting  there  had  a  bad  reputation. 
That  after  living  on  Tenth  street  for  many  years 
she  moved  to  826  Monroe  street.  That  she  con- 
ducted tbe  same  Und  of  a  house  on  Monroe 
street  that  idie  conducted  on  Tenth  street. 
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That  cabmen  frequentlr  haaled  meo  and  women 
both  day  and  niKht  to  her  house,  but  in  doing  so 
they  usually  drove  to  Ninth  street  before  al- 
.lowing  passengers  to  aJight,  and  sucb  paBsengers 
would  walk  back  to  defendant's  house  at  826 
Monroe  street 

"Third.  The  acquaintance  between  plaintiff 
and  defmdant  prior  to  tbdr  marriage  was  brief. 
Occasionally  plaintiff  passed  the  bouse  where 
defendant  was  living  on  Monroe  street  and  de- 
fendant stopped  him  and  entered  into  conversa- 
tion with  bim,  making  certain  suggestions  with 
reference  to  treatment  for  his  physical  condi- 
tion; that  she  frequency  went  to  the  sidewalk 
when  she  saw  him  coming  and  stopped  him  and 
conversed  with  him,  and  finally  invited  bim 
into  her  house.  Tliat  thereafter  she  invited  bim 
to  come  and  take  supper  with  her,  which  he  did, 
and  following  ttiis  occasionally  then  wrat  out 
buggy  riding.  That  the  question  of  marriage 
was  suggested,  and  defendant  stated  that  she 
had  lived  in  Topeka  for  a  long  time,  that  her 
reputation  was  good,  and  that  she  was  a  virtu- 
ous woman.  Tmt  plaintiff  believed  these  state- 
ments, and  on  account  of  his  physical  condi- 
tion, and  desiring  a  home,  agreed  to  marry  her. 
That  defendant  believed  at  the  time  of  the 
marriage  that  plaintiff  possessed  considerable 
property,  but  the  only  property  be  had  was  a 
bouse  on  Jefferson  street  of  the  value  of  prob- 
ably $2,500,  upon  which  there  was  a  mortgage 
of  $1,400.  That  this  bouse  was  renting  for  $20 
per  month.  iShortly  before  the  marriage  plain- 
tiff purchased  a  house  on  Monroe  street  in  the 
city  of  Topeka  for  which  he  agreed  to  pay  $4,- 
500l.  That  he  paid  $1,500  cash  and  assumed  the 
payment  of  a  mortgage  upon  this  property  of 
$3,000.  Plaintiff  has  no  property  other  than 
the  above-described  real  estate  and  has  ao  mon- 
ey and  a  very  limited  amount  of  personal  prop- 
erty. The  taxes  and  interest  on  the  Monroe 
8treet  property  are  in  default,  and  a  suit  ts 
now  pending  for  the  foreclosure  of  this  $3,000 
mortgage.  Plaintiff  has  no  money  with  which 
to  pay  the  taxes  nor  the  interest  either  upon 
this  Monroe  street  property  or  upon  his  Jefferson 
street  property.  Plaintiff  believed  at  the  time  of 
his  marriage  to  defendant  that  she  was  a  good 
reputable  woman  and  of  good  character  and 
stood  well  in  the  city  of  Topeka  and  would 
make  him  a  good  home,  and  he  was  caused  to  so 
believe  by  her  representations,  statements,  and 
conduct. 

"Fourth.  Soon  after  the  purchase  of  the  Mon- 
roe street  property,  plaintiff  and  defendant 
moved  into  this  property,  and  at  the  time  of  the 
bringing  of  this  suit  defendant  was  occupying 
the  same ;  plaintiff  bavin;;  left  the  boose  on  ac- 
count of  the  conduct  of  the  defendant  and  was 
living  in  the  garage  on  the  rear  end  of  said 
property.  After  the  marriage  of  plaintiff  and 
defendant  and  after  they  had  moved  into  the 
Monroe  street  property,  defendant  attempted 
to  conduct  the  same  kind  of  a  bouse  there  that 
she  bad  conducted  on  Tenth  street  and  at  826 
Monroe  street.  Plaintiff  objected  to  the  con- 
ducting of  such  a  house,  and  defendant  said  to 
him  that  there  could  be  no  money  made  by  rent- 
ing rooms,  but  that  by  allowing  men  and  women 
to  come  and  occtlpy  rooms  she  could  make  some 
days  fls  hieb  as  from  $5  to  $10. 

"Fifth.  Defendant  used  the  parlor  of  their 
house  on  Monroe  strrpt  as  her  bedroom,  and 
plaintiff  occupied  a  different  room  of  the  house 
as  a  bedroom,  ^at  on  one  evening  and  after 
dark,  while  plaintiff  and  defendant  were  sitting 
in  the  dining  room,  the  door  bell  rang  and  de- 
fendant went  to  the  door,  allowed  a  man  to  en- 
ter and  to  occupy  a  seat  in  her  bedroom.  After 
he  had  been  there  a  considerable  time  and  about 
0  o'clock,  defendant  suggested  that  it  was  time 
to  retire,  but  plaintiff  knew  there  was  some 
person  in  defendant's  bedroom,  and  be  then 
entered  the  room,  turned  on  a  light,  and  found 
a  man  aitti&g  in  a  chair  eloat  to  htr  bed. 


That  i^ntiff  ordered  him  out,  and  he  declined 
to  go,  and  ha  then  struck  him  with  his  cane, 
and  ue  man  left  the  house.  At  anothor  time 
plaintiff  had  arranged  for  a  carpenter  to  come 
to  the  house  to  make  some  repairs.  That 
when  the  carpenter  came  he  started  with  plain- 
tiff upstairs,  when  th*y  were  stopped  by  de- 
fendant and  told  that  they  conld  not  go  np- 
staira.  That  they  then  went  out  on  the  porch, 
and  in  a  very  short  time  a  man  came  down- 
stairs and  left  the  house,  and  a  few  minutes 
thereafter  a  woman  came  downstairs  and  alao 
left  the  house.  Th&t  on  another  occasion  plain- 
tiff found  a  man  and  a  woman  in  one  of  the 
rooms  uprtairs  during  the  daytime  in  their 
nlghtclothes.  Plaintiff  protested  and  objected 
to  the  conducting  of  this  kind  of  a  house,  and 
finally  left  the  house  and  a  long  time  thereafter 
lived  In  the  garage,  and  since  that  time  haa 
been  occupying  a  room  in  another  residence  and 
getting  his  meals  wherever  he  could  do  so. 

"Sixth.  That  at  the  time  of  tlie  marriage  of 
plaintiff  and  defendant,  and  for  a  long  tima 
prior  thereto,  defendant  was  an  Immoral  wo* 
man,  and  the  house  that  she  kept  was  that  of  a 
house  of  prostitution,  and  that  she  had  been  «ar 
gaged  in  this  immoral  practice  for  a  great  many 
years,  and  that,  while  her  reputation  waa 
notorious,  yet  plaintiff  believed  that  she  was 
a  good,  virtuous,  and  reputable  woman  and 
would  not  have  married  her  if  he  bad  known  her 
true  character. 

"Seventh.  Defendant  has  no  property  except 
her  household  goods. 

"Eighth.  That  the  defendant  bad  been  a  resi- 
dent of  the  city  of  Topeka  and.  Shawnee  county, 
Kan.,  for  more  than  20  years  prior  to  tha 
marriage. 

"Ninth.  That  during  the  time  that  plaintiff 
and  defendant  were  acquainted  prior  to  their 
marriage,  plaintiff  frequently  called  on  her,  took 
her  out  bu^y  riding  a  number  of  times.  That 
they  discusBed  the  matter  of  their  marriage. 
That  on  one  occasion  she  voluntarily  stated  she 
was  a  virtuous  woman  and  that  she  would  make 
it  warm  for  any  one  who  said  she  did  not  have 
a  good  reputation. 

"Tenth.  That  at  the  time  of  the  marriage  of 
plaintiff  and  defendant  she  had  no  means  or 
property.  That  plaintiff  had  a  residence  on 
Jefferson  street  from  which  be  was  receivinc 
$20  a  month.  Tliat  he  placed  a  mortgage  on 
this  property  for  $1,400,  and  with  this  sum.  ond 
$100  in  cash  he  had  on  hand,  he  purchased  tha 
property  at  829  Monroe  street  for  $4,500,  aa- 
suming  a  mortgage  thereon  for  the  sum  of  $3.- 
000.  That  the  plaintiff  knew  when  he  married 
defendant  she  was  going  to  keep  roomers  and 
consented  thereto.  That  plaintiff's  income  be- 
ing insufficient,  it  waa  necessary  for  tfaon  to 
keep  roomers  to  pay  family  expenses. 

"Eleventh.  That  plaintiff  at  the  time  he  mar» 
ried  the  defendant  understood  snd  appreciated 
that  he  was  entering  into  a  marriage  contract.'* 

The  court  declared  conciualona  of  law  a« 

follows: 

"That  the  marriage  contract  entered  into  be- 
tween plaintiff  and  d^endant  was  induced 
through  fraud  and  deception  on  behalf  of  defend- 
ant, and  should  therefore  be  set  aside  and  held 
for  naught" 

NoUce  of  appeal  waa  Berred  on  the  20th 
day  of  December,  1916.  A.  U  Bntsminser 
died  on  the  21st  day  of  Jannary,  1916,  and 
Emma  Bntsmlnt^er  died  on  the  0th  day 
of  February  following.  The  action  waa 
revived,  as  to  A.  L.  Entsminger,  In  the  namu 
of  bis  heirs  at  law,  and  of  bis  administrator, 
and  was  revived,  aa  to  Elmmn  E^tsmlnger, 
In  the  name  of  her  heirs  at  law.  The  heirs 
of  BUuna  fikitsminger  prosecute  this  appeal. 
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The  title  to  tbe  property  owned  by  A.  U 
Entsmlnger  at  the  time  of  his  death  la  ln< 
volved  in  this  action.  The  plaintiffs  have 
filed  a  motion  asking  that  the  appeal  be  dis- 
missed on  the  ground  that  this  action  is  not 
one  that  can  he  revived,  and  that  there  Is 
nothing  for  this  court  to  decide.  It  Is  not 
necessary  to  pass  on  this  motion  for  the 
reason  that  the  Judgment  will  be  affirmed  in 
disposing  of  the  case  on  its  merits. 

[1]  1.  The  defendants  ask  that  the  Judg- 
ment be  reversed  for  tbe  following  reasons  i 
First,  that  A.  L.  Entsmlnger,  at  the  time  he 
married  Elmma  Entsmlnger,  understood  and 
appreciated  that  he  was  entering  Into  a  mar- 
Ti&ge  contract;  and,  second,  that  false  rep- 
resentations and  concealments  as  to  prior 
character  and  repntation  are  not  grounds  for 
annalllng  a  marriage.  These  two  proposl- 
tloDs  must  be  considered  together,  because  A. 
L.  Entsmlnger  was  an  Inflrm  old  man  with 
a  weakened  and  Impaired  mind,  and  this 
ctmditlon  made  him  easily  subjed:  to  the 
Influence  of  Bmma  Entsmlnger.  She  had 
condncted  a  house  of  prostitution  for  many 
years  prior  to  ber  marriage  to  the  plaintiff. 
She  concealed  this  fact  from  tbe  plaintiff 
and  made  false  statements  to  him  concern- 
ing her  character.  The  defendant,  by  her 
arts,  bronght  about  the  marriage.  After  the 
marriage  she  attempted  to  conduct  the  same 
bind  of  a  house  as  she  bad  conducted  pre- 
viously. To  this  the  plaintiff  objected.  Be- 
cause of  the  defendant's  persistence  in  at- 
tempting to  conduct  a  house  of  prostitution 
At  their  home,  the  plaintiff  left  the  bouse  and 
Ured  in  the  garage. 

The  surrounding  circumstances  place  this 
case  within  the  rule  of  Browning  r.  Brown- 
ing, 69  Kan.  98,  130  Pac.  862,  L.  B.  A.  19160, 
787,  Ann.  Gas.  19140,  1^8.  In  that  case  a 
young  man  In  his  nonage  sought  to  have  his 
marriage  annulled.  He  bad  been  inveigled 
Into  the  marriage  by  an  Immoral  woman  who 
made  false  representatUms  to  bim  concerning 
bar  previous  marriage  relations.  In  the  pre»- 
ent  case,  an  old  man  in  his  dotage  sought 
to  have  his  marriage  annulled.  He  was  in- 
veigled into  tbe  marriage  relation  through 
tbe  false  representations  at  an  immoral  wo- 
man. Tbe  conduct  of  the  defendant  in  tbe 
present  case  was  more  reprehensible  than 
tbal  at  tbe  defendant  in  the  Brownlog  Case. 
Tbe  condition  of  tbe  plaintiff  in  the  present 
case  rendered  him  more  snsceptlhle  to  the 
wiles  of  an  Immwal  woman  than  did  the 
condition  of  the  plaintiff  In  the  Browning 
Case. 

The  defendants  cite  Yamey  v.  Vam^,  52 
Wis.  120^  8  N.  W.  739,  as  Am.  Bep.  726,  to 
support  their  contention  that  a  marriage 
cannot  be  annulled  tiecanae  of  false  lepresen- 
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tatlODs  made  before  the  marriage  as  to  pre- 
vious chastity.  There  is  nothing  in  the  Var- 
ney  Case  to  show  that  the  party  there  de- 
frauded was  weakened  by  age  or  by  mental 
or  physical  disability.  That  case  states  and 
follows  the  general  rule.  This  rule  Is  stated 
in  Browning  v.  Browning,  supra,  89  Kan. 
on  page  102,  130  Paa  852,  L.  R.  A.  1916C, 
737,  Ann.  Cas.  1914C,  1288,  In  a  quotation 
taken  from  26  Cyc.  905.  The  remainder  of 
tbe  paragraph  in  26  Cyc.  906,  from  which 
the  quotation  In  tbe  Browning  Case  Is  taken. 
Is  as  follows: 

"But  some  courts  are  disposed  to  relax  tbe 
severity  of  this  rule,  especially  where  the  fraud 
or  deceit  bas  been  accompanied  by  Some  measure 
of  coercion  or  imposition,  in  the  case  of  very 
young  girls  duped  or  decoyed  into  an  unsuitable 
martuge,  and  In  tbe  ease  of  aged  persons  of 
feeble  mtelligaice  who  have  been  tricked  or  de- 
luded. In  every  case,  however,  the  fraud  must 
have  been  an  effective  cause,  and  one  cannot  com- 
.plain  of  a  false  represestatioB  where  be  Imew 
tbe  truth  at  the  time,  where  it  was  rendered 
possible  only  by  bis  own  previouB  immoral  eon- 
duct,  or  where  the  fraud  only  affects  third  per- 
sons. Imposition  in  the  nature  of  a  fraud  may 
also  be  ground  for  annulling  the  marriage,  espe- 
cially where  it  was  exerted  by  playing  upcm  the 
party's  superstitions  or  religious  delusions^" 
Page  906. 

[2J  2.  The  defendants  insist  that  A.  L. 
£ntsminger,  by  his  subsequent  cohabitation 
with  Emma  Entsmlnger,  condoned  ber  mis- 
conduct and  false  representations,  and  rati- 
fied the  marriage  contract  Etoma  Buts- 
mlnger  did  not  plead  condonement  as  a  de- 
fense to  tbe  action,  but  the  question  of 
condonement  win  be  considered.  The  evi- 
dence shows  that,  on  the  day  after  his  mar- 
riage, A.  Lb  Entsmlnger  was  told  of  his  wife's 
previous  reputation  and  conduct,  and  shows 
that  be  thereafter  continued  to  live  with 
her.  It  does  not  appear  that  A.  L,  Ents- 
mlnger believed  what  he  was  told.  He  was 
not  under  any  obligation  to  do  so.  Even  if 
he  did  receive  knowledge  of  bis  wife's  pre- 
vious misconduct  and  condoned  that  miscon- 
duct, it  was  with  the  understanding  that 
her  conduct  in  the  future  would  be  right  and 
vroper.  She  was  guilty  of  tbe  same  kind 
of  misconduct  after  the  marriage.  If  the 
law  of  condonation  has  any  place  in  this 
cMitzoversy.  that  misconduct  revived  the 
previous  ofEeusea.  9  B.  (X  384;  14  Cyc 
637.  The  conduct  of  A.  L.  Entsmlnger  mignt 
have  amounted  to  condonation  If  he  bad 
been  a  vigorous  man  In  full  possession  of  his 
mental  fofMiItles.  When  bis  physical  and 
mental  condition  is  taken  Into  consideration, 
the  evldenoe  la  not  sufficient  to  show  a  con- 
donement of  the  fraud  committed  against 

Mr^i. 

Tbe  Judgment  la  afflrmed.  All  tbe  Jus- 
ticea  ctmcurrlng. 
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HOORHBAD  et  al.  t.  EI^MONDS  et  aL 
(No.  20465.) 

(Supreme  Cburt  of  Kansas.   Dec.  9,  1916.) 

(a»1Ubua  by  the  Court.) 

1  Appeal  akd  Ebbob  «=>219(2)  —  Ritibw  — 

Findings  of  Fact. 
A  judgment  will  not  be  reversed  because  a 
trial  court's  findiuga  of  fact  are  incomplete, 
and  do  not  state  all  the  facts  connected  with 
those  fonnd,  where  no  request  was  made  for 
further,  clearer,  or  additional  fiodings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  1322,  1323;  Dec.  Dig. 
«=>21»(2).] 

2.  Specific  Pebfobmancb  $=»121(3)  —  Ac- 
tions—Evidence: 
The  seventh  and  eighth  findiags  of  fact  are 
supported  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Spedfic  Per- 
formance, Cent  Dig.  {  390;  Dec  Dig.  <©=> 
121(3).l 

8.  SPBCIPIO    PBBFOBIUnCB  ACTION  »— 

Right  to. 

Specific  performance  of  a  contract  for  the 
conveyance  ot  land  will  not  be  compelled,  where 
the  parchaser  secures  the  contract  by  fraud, 
knowlDg  that  a  contract  for  the  sale  of  the  land 
has  been  made  with  another  person. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  6§  160-171^;  Dec.  Dig. 
^53.] 

Appeal  from  District  Court,  Stevens 
County. 

Action  by  A.  O.  Moorhead  and  others 
against  A.  O.  Edmonds  and  others.  From  a 
Judgment  for  defendants.  plaintltEs  appeal. 
Affirmed. 

Edgar  Poster,  of  Dodge  Olty,  and  W.  B. 
Eddy,  of  Hugoton.  for  appellants.  F.  S. 
Hacy.  of  Liberal.  F.  li.  Martin,  of  HutcMa- 
80D,  B.  W.  Davis,  of  Kansas  City,  and  Van 
M.  Martin,  of  Hntchlnson,  for  appellees. 

MARSHALL,  J.  The  plaintiffs  appeal 
from  a  judgment  denying  spedflc  perform- 
ance of  a  contract  for  the  conveyance  of 
land  to  tbem. 

Plaintiff  A.  C.  Moorhead  was  clerk  of  the 
district  court  of  Stevens  county.  Plaintiff 
W.  W.  Hi^ward  was  (»shier  of  the  Hugo- 
ton  State  Bank.  Moorhead  and  Heyward 
were  partners  In  the  real  estate  badness. 
J.  A.  McMlchael  was  a  customer  of  the 
Hugoton  State  Bank.  Defendant  R.  M. 
Crawford  was  a  real  estate  agent  in  Hugo- 
ton.  Defendant  A.  O.  Edmonds  owned  a 
section  of  land  in  Stevens  county.  On  the 
4th  day  of  January,  191S,  J.  A.  McMlchael 
bid  In  this  land  at  sherifTs  sale  for  ¥5.200. 
Of  this  A.  C.  Moorhead  bad  knowledge.  The 
land  was  listed  for  sale  with  a  number  of 
real  estate  agents,  among  whom  was  defend- 
ant R.  M.  Crawford,  nie  land  was  not  list- 
ed with  the  plalntiCb.  Soon  after  the  con- 
clusion of  the  sheriff's  sale,  3.  A.  BfcMlchael 
withdrew  his  bid  and  entered  into  a  written 
contract  with  R.  M.  Crawford  for  the  pur- 
chase of  the  land.  This  contract  contained, 
among  other  things,  the  following  provisions: 


"Possession  to  be  given  upon  d^veir  of  deed, 
wliich  is  to  be  a  general  warranty  deed  executed 
by  the  present  owner  or  owners,  together  with 
abstract  showing  dear  title,  with  all  taxes  paid 
to  date,  and  to  1m  delivered  as  soon  as  it  can 
be  obtained:  Provided,  always,  that  this  con- 
tract is  entered  into  subject  to  the  will  and 
coneeot  of  present  owner  or  owners,  and  pro- 
vided, further,  that  in  case  the  said  second 
party  shall  fail  or  refuse  to  pay  or  accept  land 
according  to  the  conditions  of  this  contract  he 
shall  forfeit  to  the  said  first  parties  the  amount 
of  purchase  mtmey  paid." 

The  trial  court  made  findings  of  tuvt  as 

follows: 

"(1)  The  defendants  R.  M.  Crawford  and 
James  McMichae!  entered  into  a  written  con- 
tract on  the  4th  day  of  January,  1916.  by  whidi 
McMicbael  agreed  to  purchase  the  land  in  con- 
troversy for  die  agreed  price  of  $7,000 ;  $3,500 
cash,  balance  on  time,  secured  by  first  mortgage, 
with  8  per  cent  interest,  as  shown  by  written 
cont:ract  in  the  answer. 

"(2)  In  a  short  time  and  on  the  same  day 
the  plaintiffs  solicited  McMicbael  to  permit 
them  to  ace  the  contract,  and  after  examining 
it  asked  McMicbael  why  be  did  not  allow  them 
the  opoortunity  to  make  the  sale  of  the  land. 
McMicbael  informed  them  that  he  did  not  know 
they  were  in  the  business,  and  he  finally  said  to 
them  that  he  would  give  them  the  same  oppor- 
tunity he  had  given  Crawford;  that  he  would 
pay  the  man  who  first  got  him  the  deed  for  the 
laud. 

"(3)  Upon  this  statement  the  plaintifEs  went 
to  Liberiu  to  try  to  purchase  ttieland  from  Bd- 
monds,  the  owner.  Learning  that  he  was  at 
Helena,  OkL,  they  drove  there  that  night  and 
saw  liim  there  the  next  day. 

'*(4)  At  Helena,  in  the  conversation  with  Ed- 
monds, Che  owner  of  the  land,  Hayward,  the 

Slaintifl,  concealed  from  [him]  the  feet  that 
rawford  who  had  the  land  for  sale  at  a  net 
price  of  $6,80O,  had  made  a  contract  of  sale, 
subject  to  his  consent,  to  McMicbael  for  $7,000, 
and  Hayward  attempted  to  purchase  the  land 
for  less  than  $6,000.  Hayward  also  deceived 
the  defendant  Edmonds,  oy  pretending  that 
Moorhead,  bis  partner,  was  In  Hugoton,  and 
induced  Edmonds  to  telegraph  to  Moorhead, 
at  Hugoton,  directing  him  to  see  Mr.  Nason,  at 
Elkhart,  when  at  the  time  Moorhead  was  in  the 
same  town  in  the  barber  shop. 

"(5)  On  the  7th  day  of  January  Nason  execut- 
ed the  written  contract  set  up  in  the  petition, 
for  sale  of  the  land  to  plaintiffs,  and  put  the 
blank  deed  offered  in  evidence  up,  which  was 
blank  as  to  con^deration  and  as  to  grantee, 
and  there  was  no  revenue  stamp  upon  it  ^is 
deed,  with  the  contract  was  put  in  escrow. 

"(6)  The  plaintiffs  gave  a  check  for  $500  to 
Nason,  indorsed  the  check,  and  forwarded  it  to 
Edmonds,  and  Edmonds  cashed  it  and  received 
the  money  upou  it. 

"(7)  Edmonds  would  not  have  accepted  this 
check,  except  for  the  deception  practiced  by 
plaintiffs. 

"(8)  AVhen  Edmonds  discovered  that  he  had 
been  deceived,  that  certain  facts  of  which  plain- 
tiffs had  knowledge  were  concealed  from  him, 
he  decided  that  he  would  not  perform  the  coo- 
tract  made  by  Nason,  and  a  short  time  thereaft- 
er, and  on  the  8th  day  of  February,  made  a  war- 
ranty deed  of  the  premises  to  Crawford.  Craw- 
ford paid  his  $6.S00  therefor. 

"(9)  The  defendant  Edmonds,  through  bis  at- 
torney, Macy,  offered  to  pay  the  $500  ba<i 
to  the  plaintiff  Hayward.  Hayward  tokl  Macy 
to  see  Moorhead. 

"(10)  At  the  trial  of  this  case  the  defendants 
in  open  court  tendered  and  have  paid  to  the 
clerk  of  the  court  the  sum  of  $500  for  plain- 
tilfs." 
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On  these  facts  the  conrt  stated  the  follow- 
ing conclnslons  of  law: 

"(1)  The  blank  deed  is  not  a  safiSdeDt  writing 
to  authorize  the  siguing  of  a  contract  hj  Nason 
that  vould  bind  Edmonds. 

"(2>  NasoQ  has  no  interest  in  the  land.  He 
was  die  agent  of  Edmonda,  and  had  no  authority 
to  sien  the  contract  in  writing. 

"(m  Edmonds  was  Induced  to  accept  the 
¥600  npon  the  contract  nened  by  Nason  bj  rea- 
Bon  of  deceit  and  concealment  of  the  truth  by 
the  plaintiff  Hayward. 

"(4)  The  plaintiffs  are  not  entitled  in  equity  to 
specific  performance  of  the  contract. 

"(5)  That  the  temporary  injunction  hereinbe- 
fore granted  should  be  dissolved." 

[1J  1.  The  plalntlfTs  argue  that  the  first 
fourth,  and  fifth  findings  of  fact  are  errooe- 
ons,  in  that  they  are  not  complete,  and  do 
not  state  all  the  facts  properly  connected 
with  those  found.  The  plaintiffs  did  not  re- 
quest further,  additional,  or  clearer  findings 
of  fact  The  plaintiffs,  if  they  desired  to 
c«MnpIain  of  findings  of  fact,  because  they 
were  not  complete  or  clear,  should  hare  re- 
quited the  trial  court  to  correct  the  find- 
ings. Since  snch  a  request  was  not  made, 
this  complaint  will  not  be  considered. 
Briggs  T.  Eggan,  17  Kan.  689,  591;  Kellogg 

Bissantz,  SI  Kan.  418,  424.  32  Pac  1000; 
Pennell  v.  Felch,  55  Kan.  78,  81,  39  Pac  1023. 

[2]  2.  The  plaintiffs  contend.  In  effect, 
that  the  seventh  and  eighth  findings  of  fact 
are  not  supported  by  the  evidence.  An  ex- 
anilnation  of  the  evidence  shows  that  it 
amply  supports  these  findings.  No  good  pur- 
pose will  be  served  by  setting  out  the  evi- 
dence. 

[3]  3.  The  plaintiffs  complain  that  the  con- 
clusions of  law  are  not  based  on  the  findings 
of  fact  and  Insist  that  Judgment  should  have 
been  rendered  In  their  favor.  These  two 
propositions  will  be  considered  together. 
Some  of  the  conclusions  of  law  are  largely 
conclusions  of  fact,  based  on  the  evidence  and 
4m  other  facts  shown  in  the  findings.  The 
controlling  conclusion  of  law  Is  that  the 
plaintlflb  are  not  oitltled  to  specific  per- 
foraance  of  the  coptract  The  plaintiffs,  to 
support  their  contrition,  argue  that  wheth- 
er or  not  the  blank  deed  was  a  sufllclent 
writing  to  anthoiize  the  signing  of  a  contract 
by  Nason,  and  whether  or  not  he  had  any  in- 
ter^ in  the  land,  are  Immaterial  in  deter- 
mining the  judgment  that  should  be  rmder- 
ed.  This  does  not  control  tlie  Judgment  and 
therefore  does  not  aid  tlie  plaintifh.  The 
plaintiffs  also  argne  that  defendant  Edmonds 
ratified  the  acts  of  his  agent  Nason.  by  ac- 
cepting and  cashing  the  cAeck  for  9500.  The 
difficulty  with  the  plaintiffs*  arpiment  on 
this  question  is  that  Edmonds  would  not 
have  accepted  the  check,  but  for  the  decep- 
tion practiced  by  the  plaintiffs,  and  did  not 
know  of  this  deception  tmtll  after  the  money 
had  been  received  on  the  ^eck. 

The  plaintiffs  farther  argue  that  neither 
Sldmonds  nor  McMlchael  was  Injured,  and 
that  Crawford,  at  the  time  he  accepted  the 


deed  from  Edmonds,  knew  of  the  plaintiff^ 
rights.  This  argument  is  not  good.  Ed- 
monds has  been  Injured,  in  that  he  Is  liable 
to  Crawford  for  commission  on  the  sale  of 
the  land,  if  the  sale  made  by  Crawford  to 
McMlohael  Is  not  consummated.  McMichael 
has  been  Injured,  in  that  he  has  been  de- 
prived of  title  to  the  land  during  the  litiga- 
tion. The  plaintiffs'  right  to  the  land  under 
their  contract  with  Edmonds  Is  subject  and 
Inferior  to  the  rights  of  McMichael  and 
Crawford,  for  the  reason  that  the  plaintiffs, 
wJien  they  secured  their  contract  for  the  pur- 
chase of  the  land,  had  actual  knowledge  of 
the  contract  between  McMichael  and  Craw- 
ford. Whatever  Interest  the  plaintiffs  ac- 
quired in  the  land  was  acquired  through  the 
fraud  and  deception  practiced  by  them  when 
they  Induced  Edmonds  to  contract  with  them 
for  the  sale  of  the  land  at  a  time  when  they 
knew  that  Edmonds*  agent  had  contracted 
to  sell  the  land  to  McMichael.  Edmonds  had 
no  knowledge  of  the  contract  with  McMi- 
chael at  the  time  he  made  the  contract  with 
the  plaintiffs.  The  plaintiffs  are  not  entitled 
to  specific  i>erformance. 

The  judgment  is  affirmed.  All  the  Justic- 
es concurring. 

'  (9»  Kan.  328) 

WILLBT  V.  GOULiDING.  (No.  20457.) 
(Supreme  Court  of  Kansas.   Dec  9,  1016.) 

(ByUabm  by  the  Oowrt.) 

1.  Forcible  Entbt  and  Dbtaineb  «=>29(4) 

— EVIDBNCK— SurPICIENCT. 

The  evidence  in  an  action  (or  unlawful  de> 
tainer  MA  to  have  a  tmdency  to  show  that  a 
letter  was  written  by  the  owner  of  real  estate 
to  his  agent  containing  an  offer  to  rent  it  to 
the  occupant  for  a  stated  amount;  that  the 
letter  was  shown  to  the  occupant,  who  notified 
the  agent  that  he  accepted  the  offer;  and  that 
the  relations  of  the  parties  was  such  that  no- 
tice to  the  agent  was  equivalent  to  notice  to 
the  principal. 

[Ed.  Note. — For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig,  |  140;  Dec  Dig. 
«=a29(4).]  - 

2.  Landlord  Ann  Tenant  «s»26(6)— Iaasb— 
Exquisites. 

Assuming  the  facts  to  be  established  as  In- 
dicated in  the  preceding  paragraph,  a  complet- 
ed contract  resulted,  wbi«i  was  not  affected  by 
a  subsequent  request  by  the  tenant  for  the  ex- 
ecution of  a  formal  lease  containing  new  terms, 
so  long  as  he  did  not  insist  npon  them  as  a 
condition  to  die  performance  on  bis  part  of  the 
ori^nal  agreement 

[Ed.  Note.— For  other  eases,  see  Landlord 
and  Tenant  Gent  Dig.  11  73-75:  Dec  IMg. 
«=>25(5).] 

3.  Pbauds,  Statutb  of  *=»103(1)  —  Sum- 
ciENCT  or  MEUOKANDtm.— Lease. 

A  sufficient  memorandum  in  writinK  to  sat- 
isfy the  statute  of  frauds  may  consist  <rf  a 
.letter  from  the  owner  of  real  estate  to  hfe 
agent,  offering  to  lease  it  on  stated  terms,  fed: 
lowed  by  an  oral  acceptance  by  the  tenant 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of,  CeutDig.  S  201;  DecDig.  <^103(1).] 

Appeal  from  District  Court,  Finney  County. 

Action  by  M.  O.  Wllley  against  J.  W. 
Gouldlng.    From  a  Judgment  for  plaintiff. 
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defendant  appeals.   Reversed  and  remanded 

for  new  trial. 

H.  O.  Trinkle  and  Albert  Hoskioson,  both 
of  (harden  City,  for  appellant  Richard  J. 
Hopkins,  of  Garden  City,  and  Edsar  Foster, 
of  Dodge  City,  for  appellee. 

MASON.  J.  J.  W.  Gouidiog  occupied  a 
room  in  a  building  owned  by  L.  W.  Fulton 
under  a  written  lease  for  one  year  expiring 
February  1,  1015,  providing  for  a  monthly 
rental  of  $30.  Prior  to  the  expiration  of  the 
lease  negotiations  were  had  as  to  the  terms 
on  which  Goulding  might  continue  his  oc- 
cupancy, In  the  course  of  which  a  proposi- 
tion was  made  that  he  should  pay  ^0  a 
month,  which  was  modided  by  a  provision 
that  for  one  year  he  mi^t  pay  f35  a  month, 
he  making  such  repairs  as  he  found  neces- 
sary. He  remained  in  possession,  paying  $35 
8  month,  and  making  some  expenditure  for 
repairs.  About  February  10,  1915,  he  pre- 
pared a  written  lease,  whldi  Fulton  refused 
to  sign  without  the  Insertion  of  a  clause 
making  it  subject  to  a  sale.  Goulding  refns- 
ed  to  accept  that  addition.  About  the  mid- 
dle of  April.  1915,  Fulton  sold  the  property 
to  M.  O.  Willey,  who,  upon  sufficient  notice, 
brought  a  proceeding  for  unlawful  detainer 
against  Goulding,  which  was  taken  to  tbe 
district  court  on  appeal.  The  district  court, 
after  hearing  the  evidence,  directed  a  ver- 
dict for  the  plaintiff  oa  tbe  ground  that  un- 
der the  admitted  facts  the  minds  of  the  par- 
ties had  never  met  as  to  the  terms  of  a 
lease,  amd  that  Goulding  bad  become  a  tenant 
at  will.   The  defendant  appeals. 

[1]  1.  The  ruling  made  can  stand  only  In 
case  tbe  evidence,  with  the  reasonable  infer- 
ences therefrom,  considered  In  the  most 
fftTorable  aspect  for  the  defendant,  had  no 
tendency  to  sustain  his  contention  that  hQ 
was  entitled  to  hold  the  property  until  Feb- 
ruary, 1916.  In  addition  to  the  matters  al- 
ready stated,  there  was  evidence  establishing 
or  tendixig  to  establish  these  facts:  On  Jan- 
uary 10,  1915,  Fulton,  who  was  a  nonresi- 
dent, wrote  to  his  agent: 

"Now  as  to  leaeiug  tbe  room  to  Oouldins, 
will  say  tbe  price  will  be  $40.00  per  moDth  in 
advance.  I  have  a  diance  to  rent  it  for  $40.00 
per  month  and  have  had  It  for  some  time,  so 
you  see  it  is  a  matter  of  businesfi  with  me. 
You  can  not)&  him  that  his  rent  will  be  $40.00 

fer  month  after  the  expiration  of  bis  lease, 
have  a  splendid  opportnnity  to  rent  it  for 
$40.00,  so  would  not  consider  any  other  propo- 
sition. Please  let  me  hear  from  yoo  soon." 

On  January  19,  1915.  he  again  wrote: 
"In  reply  to  your  letter  will  say  Harry 
Goulding  [the  defendant's  son]  was  here  last 
night  and  he  seemed  to  be  satisfied  with  the 
proposition  I  made  him,  as  follows:  $36.00  per 
month  for  die  first  sear  and  thea  to  repair  the 
room  to  suit  themselves,  and  should  they  want 
it  for  two  years  the  rent  will  be  $40.00  per 
month." 

A  day  or  two  later  Fulton's  agent  showed 
this  letter  to  the  defendant,  who  within  a 
few  days  began  making  repairs  which  were 
completed  l>7  Vebmary  Ist*  coating  abont 


$100,  consisting  of  painting,  papering,  and 
electric  light  wiring.  On  or  before  Febru- 
ary 10th  he  paid  $35  as  rent  for  that  month 
to  the  agent,  who  remitted  it  to  Fulton  on 
that  day,  writing  him  that  the  roof  was 
leaking,  and  that  Goulding  was  oomplatnlnff 
of  it,  suggesting  that  he  should  ascertain  the 
cost  of  fixing  it,  and  adding: 

"Mr.  Goulding  is  settiDK  a  lease  drawn  up, 
and  it  will  be  ready  m  a  day  or  so,  and  I  will 
send  it  to  yoa  for  your  approval." 

Shortly  afterwards  Goulding  gave  a  form 
of  a  lease  to  the  agent,  who  sent  it  to  Ful- 
ton, who  <m  February  24th  wrote  to  Gould- 
ing: 

"Mr.  Griggs  [the  agent]  sent  me  a  lease  con- 
tract to  sign  and  return  to  you,  but  as  I  want 
to  sell  the  building  i  did  not  return  tbe  lense. 
1  am  about  to  sell  it  now,  but  in  case  the  deal 
does  not  go  through  we  would  have  to  have  a 
sale  clause  attached  to  the  lease,  as  I  want  to 
sell  the  building.  I  will  let  you  know  how 
I  come  out  on  the  sale  in  a  short  time.  In  case 
I  do  not  make  this  sale  we  will  fix  up  a  lease 
subject  to  sale,  if  yon  still  want  It.  Will  write 
you  again  in  a  few  days." 

We  think  this  evidence  was  sufficient  to 
warrant  a  court  or  Jury  in  finding  these 
facts ;  Fulton's  letter  of  January  10th,  when 
communicated  by  bis  agent  to  Goulding. 
amounted  to  an  offer  to  rent  the  property 
for  one  year  at  $35  a  mwith,  the  tenant  to 
make  any  needed  repairs,  and  to  have  an 
option  to  keep  the  place  another  year  at  $40 ; 
the  other  terras  of  the  tenancy  to  be  such  as 
the  law  would  imply  without  express  agree- 
ment, or  possibly  to  be  the  same  as  were  em- 
bodied ih  the  prior  lease.  Goulding  by  his 
conduct,  if  not  in  so  many  words,  signified 
to  tbe  agent  that  he  accepted  this  offer  with- 
out qualification.  The  agent's  relations  to 
tbe  transaction  were  such  that  notice  to  him 
of  an  acceptance  was  of  the  same  effect  as 
though  given  to  his  principal. 

[2]  2.  If  these  facta  are  regarded  as  es- 
tablished, then  a  completed  contract  resulted 
prior  to  February  10th.  And  in  that  case 
tbe  circumstance  that  Goulding  afterwards 
asked  to  have  a  lease  executed  embodying 
the  agreement  already  made,  or  even  that  he 
proposed  the  insertion  of  new  conditlonB  in 
such  a  lease,  could  not  operate  to  rescind  the 
contract  that  had  already  been  entered  Into^ 
so  long  as  he  did  not  repudiate  its  terms,  or 
Insist  upon  the  proposed  new  matter  as  a 
condition  of  Its  performance  on  his  part. 
The  fact  that  the  parties  may  have  contem- 
plated the  subsequent  execution  of  a  formal 
instrument  as  evidence  of  their  agreement 
does  not  necessarily  Imply  that  they  bad  not 
already  bound  themselves  to  a' definite  and 
enforceable  ccmtract  whose  terms  could  be 
changed  only  by  mutual  consent.  Post  t. 
Davis,  7  Kan.  App.  217.  52  Pac.  903;  0  R.  C 
U  618-620;  Note  20  L.  B.  A.  431;  note  110 
Am,  St  Rep.  755. 

It  results  from  these  conclusions  that  the 
case  should  have  been  submitted  to  the  jnir 
to  determine  the  questfona  ot  fact  alreadj 
Indicated. 
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[3]  3.  A  contract  gtrlng  tlie  tenant  the 
right  of  occupancy  for  one  year,  with  the 
privilege  of  two,  Is  within  the  statute  of 
frauds.  20  Gyc.  214 ;  29  A.  A  G.  Encycl.  of 
L.  886.  Here  the  making  of  repairs  may  pos- 
sibly have  constituted  such  a  part  perform- 
ance as  to  take  the  contract  out  of  the  stat- 
ute. But  in  any  event  the  letter  of  January 
19th  signed  by  Fulton  was  a  sufficient  mem- 
orandum lu  writing  to  satisfy  the  statute. 
Considered  in  connection  with  other  portions 
of  the  correspondence.  It  sufficiently  Identi- 
fied the  property.  The  fact  that  it  was  ad- 
dressed and  delivered  to  the  agent  of  the 
writer,  and  not  to  the  other  party  to  the 
contract,  does  not  render  it  inadequate  for 
the  purpose.  20  Cyc.  255;  29  A.  £  E.  Encycl. 
of  L.  855.  And  the  offer  having  been  made 
In  writing,  signed  by  the  party  sought  to  be 
charged,  an  oral  acceptance  was  sufficient 
20  Cyc.  254  ;  29  A.  &  E.  Encycl.  of  L.  858. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial.  All  the  Justices 
concurring. 


(99  Kan.  400) 

LYNN  V.  McCUE  et  al. 

STATE  ex  rel.  COMMONWEALTH  TRUST 
CO.  V.  DOWNER,  District  Judge. 
(Noa.  20995,  20996.)  ' 

(Sapreme  Court  of  Kansas.    Dec.  9,  1916.) 

(SyBobut  1>y  ike  Court.) 

Mandautts  «s»4(1)— Rbuedt  bt  Appeal. 

A  dedsioQ  was  given  upon  an  appeal  la  a 
complicated,  equitable  action  which  involved 
controversies  of  a  complex  character  between 
•  number  of  parties  holding  conflictiag  claims. 
The  jadgment  was  affirmed  in  part  and  reversed 
in  part,  directions  being  given  as  to  the  trial 
of  the  undetermined  issues.  When  the  mandate 
was  spread  of  record  and  the  case  was  again 
brought  t>efore  the  trial  coart,  that  court  was 
vested  with  jurisdiction  and  power  to  interpret 
the  decision  and  mandate  of  the  Supreme  Court 
which,  it  is  held,  were  fairly  open  to  interpreta- 
tion, and  its  inteipretation  of  the  decision,  as 
well  as  its  rulings  and  judgment  in  the  second 
trial,  however  erroneous,  cannot  be  regarded  as 
a^olutely  void,  but  must  be  treated  as  errors 
to  be  corrected  on  appeal,  and  cannot  be  cor- 
rected b;  a  proceeding  in  mandamus. 

[ES.  Note. — For  other  cases,  see  Mandamus, 
Gent.  Dig.  fiS  9,  11;  Dec.  Dig.  <^»4(l).l 

Action  by  Thomaa  Ljrnn  against  B.  M.  Mc- 
Cue  and  others,  and  the  Commonwealth  Trust 
Company,  in  which  defendant  ainteals.  Ap- 
jdlcatlon  by  State  of  Kansas,  m  relation  of 
CominonwealtJi  Trast  Company,. for  writ  of 
mandamus  ^Inst  George  3.  Downer,  Judge 
of  ^irty-Seeond  Judicial  District.  Appeal 
dismissed,  and  peremptory  writ  denied. 

Lee  Monroe,  of  Topeka,  and  W.  S.  Roark, 
of  Junction  City,  for  plalntlfrs.  F.  Dumont 
Smith,  of  Hutchinson,  and  Hosklnson  ft 
Hosklzison,  of.  Garden  City,  for  defendants. 

JOHNSTON.  C.  J.  These  cases  are  a  con- 
tbioatlon  of  the  Utigatlon  of  Lynn  t.  McCne, 
94  Kan.  761.  147  Pac.  808.  and  96  Kan.  114, 


150  Pac.  523.  The  first  case  Is  an  appeal 
from  the  judgment  of  the  district  court  re- 
sulting from  the  second  trial,  which  occur- 
red after  the  case  had  been  remanded  for 
retrial.  The  second  Is  an  application  for  o 
peremptory  writ  of  mandamus  to  compel  the 
trial  court  to  observe  the  directions  In  the 
mandate  of  this  court,  the  appellant  alleging 
that  the  trial  court  had  not  taken  the  steps 
as  ordered,  and  had  not  conducted  the  new 
trial  In  accordance  with  the  directions  of 
this  court.  In  the  original  appeal  the  judg- 
ment of  the  district  court  was  affirmed  In 
part,  and  In  part  It  was  reversed,  and  the 
case  remanded  with  directions.  In  the  man- 
date to  the  district  cobrt,  which  was  accom- 
panied by  copies  of  the  opinions  of  this  court. 
It  was  redted  that  It  had  been  ordered  and 
adjudged  by  the  Supreme  Court  that: 

"The  judgment  of  the  district  court  be  affirmed 
as  to  the  plaintiff;  otherwise  it  is  set  aside, 
with  directions  to  grant  to'  the  trust  company 
the  relief  asked  against  McCue,  and  to  award 
to  the  receiver  (for  the  benefit  of  the  creditorB) 
damages  against  the  trust  company  in  such  sum 
as  that  company  shall  be  found  to  have  suffered 
from  the  conversion  referred  to." 

In  the  mandate  there  were  further  direc- 
tions as  to  the  apportionment  and  payment 
of  costs.  When  the  mandate  reached  the  dis- 
trict court  It  was  spread  upon .  the  records, 
and  an  order  of  sale  issued  for  the  sale  of 
the  property  to  satisfy  Lynn's  judgment 
The  sale  occurred  and  was  confirmed  on 
September  27,  1915.  Afterwards  some  addi- 
tional pleadings  were  filed  In  the  case,  and  a 
second  trial  was  bad  on  October  25,  1915. 
before  a  jury,  which  returned  a  general  ver- 
diet  In  favor  of  the  receiver,  with  14  spedal 
findings  of  fact  upon  the  Issues  submitted 
to  it.  One  of  the  findings  was  set  aside  by 
the  court  on  the  motion  of  the  trust  com- 
pany. The  motion  of  the  trust  company  for 
judgment  upon  the  special  findings  was  de- 
nied, the  court  holding  that  there  were  un- 
derlying liens  against  the  mortgaged  railroad 
property  prior  and  superior  to  the  lien  of  the 
mortgage  securing  the  bonds  of  the  railroad 
company  in  excess  of  the  sum  of  the  verdict 
recovered  by  the  receiver,  and  therefore  re- 
fused to  give  the  receiver  an  affirmative 
judgment  against  the  trust  company,  and 
further  holding  that  as  the  trust  company 
was  not,  In  its  pleadings,  asking  an  affirma- 
tive judgment  against  the  receiver,  it  could 
recover  nothing  In  this  action.  Some  orders 
were  made  as  to  the  payment  of  costs  and 
the  cancellation  of  notes,  mortgages,  and  in- 
debtedness. Although  a  motion  for  a  new 
trial  was  made  by  the  trust  company  and 
overruled  on  October  29,  1915,  no  appeal  was 
taken  from  the  rullogs  and  decree  of  the 
court  until  August  1916.  When  the  appeal 
was  taken  the  trust  company  made  the  appll* 
cation  for  the  writ  of  mandamus,  asking  that 
the  district  court  be  compelled  to  reconvene 
and  enter  a  judgment  In  favor  of  the  com- 
pany as  the  Supreme  Court  had  directed. 
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glrlng  It  a  lien  for  $400,000  npon  the  Haskell 
county  lands  as  prayed  for  In  tbe  answers 
wMcb  It  had  filed  in  the  original  case. 

The  appeal  was  not  taken  within  the  six 
months  prescribed  by  the  statute.  Laws 
1918,  c.  241.  Ntf  appeal  was  taken  until 
August  12, 1916,  more  than  two  months  after 
the  time  allowed  for  an  appeal  had  expired. 
It  is  contended  that  the  trial  court  disobeyed 
the  mandate  of  this  court  as  to  one  branch 
of  the  case;  Uiat  It  had  no  power  to  do 
what  was  done,  and  therefore  its  judgment 
was  absolutely  void.  The  limitation  on  ap- 
I>eal,  It  Is  argued,  has  no  application  to  a 
Toid  Judgment,  a  nullity,  whl(^  is  open  to 
attack  at  any  Ume.  A  consideration  of  tbe 
first  opinion  and  the  one  d^vered  on  the 
rehearing  shows  that  the  Judgment  was  ren- 
dered in  a  comi^cated,  equitable  suit  There 
were  quite  a  number  of  parties  in  tbe  case 
between  whom  there  was  a  complexity  of 
controverdes,  and  the  Judgment  required  the 
balancing  of  equities  and  the  adjustment  of 
numerous  rlghte.  The  opinions  and  mandate 
directing  the  future  acUon  of  the  trial  court 
in  the  case  were  open  to  Interpretation.  That 
court  had  the  power  to  interpret  the  meaning 
of  the  Judgment  and  orders  of  this  court,  and 
if  the  scope  of  tbe  inquiry  was  unduly  ex- 
tended and  an  unwarranted  order  or  Judg- 
ment rendend,  the  appellant  could  have  mov- 
ed to  set  such  order  or  Judgment  aside,  and 
if  this  was  denied,  the  ruling  could  have  been 
corrected  on  an  appeal  taken  within  the  stat- 
utory time.  While  it  Is  the  clear  duty  of 
the  trial  court,  upon  a  remand  of  the  case 
with  directions,  to  implicitly  follow  the  direc- 
tions and  give  effect  to  the  decision  of  the 
court,  yet  when  the  directions  are  not  final 
and  specific,  but  are  subject  to  Interpreta- 
tion, the  action  of  the  court  In  Interpreting 
them,  however  erroneous,  cannot  be  regarded 
as  absolutely  Told.  Its  action  was  no  more 
than  error.  In  Weishaar  v.  Haenky,  75  Kan. 
848.  849,  90  Pac.  11S4,  it  was  said: 

"When  the  record  containing  the  mandate 
of  this  court  reversing  the  judgment  of  the  dis- 
trict court  a  second  time  for  want  of  sufficient 
facta  was  brought  to  its  attention  by  a  motion 
for  judgment,  a  judicial  question  was  presented 
which  the  court  had  jurisdiction  to  decide. 
It  had  the  same  jurisdiction  to  allow  that  it  had 
to  deny  the  motion.  Even  if  it  decided  wrong, 
that  fact  did  not  oust  it  of  jurisdiction." 

See,  also.  Manley  v.  Park.  G2  Kaa  553,  562, 
64  Pac.  28 ;  Cleveoger  v.  Figley,  68  Kan.  699, 
75  Pac.  1001;  In  re  Wallace,  75  Kan.  4.22. 
89  Pac.  6S7. 

In  cases  of  this  character  the  trial  court 
is  not  without  discretion,  nor  is  It  governed 
by  an  Infiexlble  rule.  In  Conroy  t.  Perry, 
26  Kan.  472,  473,  It  was  said: 

"It  18  true  that  the  mandate  issued  from  this 
court  directed  a  judgment  upon  the  findings  in 
favor  of  defendant,  but  we  have  heretofore  held 
that  such  mandate  does  not  compel  a  mere 
technical,  blind,  and  literal  following  thereof. 
It  means  simply  Chat  upon  the  facts  as  thus 
Ktated,  such  a  jad^ent  ought  to  be  entered, 
leaving  full  discretion  to  the  district  court  to 


act  upon  any  new  facts  presented,  and  to  set 

thereon  as  justice  and  equity  oiay  require." 

In  Hargis  v.  Robinson,  70  Kan.  589,  592. 
79  Pac.  119,  120,  the  same  view  was  taken, 
where  it  was  said: 

"Where  the  direction  in  a  mandate  of  the 
reviewing  court  is  specific  and  final,  ordinarily 
the  trial  court  must  carry  it  into  effect.  How- 
ever, a  Mind,  technical,  and  literal  compliance 
with  the  mandate, .  without  regard  to  new  facts 
or  to  justice  and  equity,  is  not  required." 

See,  also,  Kansas  Pacific  By.  Co.  v.  Am- 
rlne.  Treasurer,  etc.,  10  Kan.  313;  Duffltt  & 
Ramsey  v.  Crozler,  Judge,  30  Kan.  150,  1  Pac. 
69;  McDonald  T.  Swisher,  60  Kan.  610,  67 
Pac.  507. 

When  the  mandate  was  spread  on  the  rec- 
ord and  the  question  of  carrying  out  the  or- 
ders and  Judgment  of  this  court  was  present- 
ed to  the  trial  court,  It  acquired  jurisdiction 
of  the  case,  with  full  power  to  determine 
the  meaning  and  scope  of  the  decision  givoi 
on  the  appeal  and  to  try  the  remaining  is- 
sues in  accordance  with  the  rules  laid  down 
in  tbe  opinions  of  this  court  and  the  direc- 
tions given  in  Its  mandate.  An  interpreta- 
tion was  placed  on  the  rules  and  directions 
of  this  court,  which,  as  we  have  seen,  were 
open  to  interpretation.  Tbe  case  was  tried 
through  to  the  end  by  the  parties  as  cases 
are  ordinarily  tried :  aud.  If  tbe  rules  were 
not  properly  applied  and  the  directions  given 
were  not  followed  In  the  subsequent  pro- 
ceedings, the  errors  of  the  court  might  have 
be^  corrected  upon  an  appeal.  The  errors, 
however,  are  not  available  after  the  time  fbr 
appeal  has  expired,  ai^  the  extraordinary 
remedy  of  mandamus  cannot  be  employed 
for  the  correction  of  snCh  errors. 

The  appeal  taken  ont  of  time  wlU  be  dis- 
mlaaed,  and  the  application  tor  the  peremp- 
tory wilt  of  mandamus  will  be  dmied.  All 
the  Justices  concurring  except  DAWSOX,  J., 
v;bo  did  not  sit 


(M  Kftn.  8271 

BULI/IKGTOX  V.  FArTTERSON  et  al 
(No.  20461.) 

(Supreme  Court  of  T^^naam,   Dee.  9,  191&) 
(Syllalua  hy  the  Cowi.) 

MOBTQAQES    ^»  86  (3V—F0BECI:0SUEB— ACTIO  nS 
— SUTFICIENCT  OF  EVIDENCE. 

lo  a  suit  to  foreclose  a  purchase-money  mort- 
gage, defendants  set  up  a  counterclaim  for  dam- 
ages by  reason  of  alleged  misrepresentations  by 
plaintiff  as  to  the  true  boundary  lines  of  the  reu 
e^itate.  The-  evidence,  findings,  and  conclusions 
of  law  are  examined,  and  it  is  held: 

(a)  The  findings  are  sustained  by  sufficient  evi- 
dence. 

(b)  There  was  no  error  In  the  holding  of  tbe 
trial  court  that  certain  surveys  made  by  survey- 
ors, and  other  evidence  offered  for  the  purpose  of 
showing  tbe  exact  location  of  the  boundary  lines 
of  the  properly  were  unsatisfactory. 

(c)  On  tbe  findings,  a  judgment  against  defend- 
ants will  not  be  distorbed. 

[Ed.  Note.— For  other  eases, 
Cent.  Dig.  g  1364;  Dec.  Dig.  «=»86(3).] 
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Appeal  from  District  Court,  Cowley 
County. 

Action  by  Levi  B.  BuUlngton  against 
Adelia  M.  Patter&oa  and  another.  From  a 
Judgment  for  plalntUT,  defendants  appeal. 
Affirmed. 

J.  B.  Torrance  and  O.  W.  Torrance,  both 
of  Winfield.  and  W.  H.  Eni^and,  of  Ponca 
City,  Okl.,  for  appellants.  S.  A.  Smith,  of 
Wlnfleld,  for  appellee. 

PORTER,  J.  In  a  suit  to  foreclose  a  mort- 
cage  there  was  Judgment  for  the  plaintiff, 
from  which  the  defendants  appeal. 

The  real  estate  consists  of  a  hotel  prop- 
erty In  the  city  of  Dexter,  and  formerly 
belonged  to  the  plaintifT.  On  the  16th  of 
August,  1912,  he  sold  and  conveyed  It  by 
warranty  deed  to  the  defendants,  and  the 
mortgage  was  given  to  secure  a  balance  of 
f400'On  the  purchase  price.  The  defendants 
filed  a  cross-petition,  and  ^bed  for  ¥1,500 
damages  alleged  to  have  been  sustained  by 
reason  of  ml»%presentations  by  the  plaintiff 
in  reference  to  the  true  boundary  lines  of 
the  property,  and  claimed  he  represented 
that  tile  hotel  building  was  entirely  on  the 
lot  in  questlw;  that  they  knew  nothing 
about  the  bonndaiy  lines,  and  relied  wholly 
upon  his  representations;  that  In  fact  the 
entire  west  side  of  the  building  stood  6  feet 
and  4  inches  over  on  an  adjoining  lot  on  the 
west,  owned  by  another  party,  that  a  portion 
of  the  east  side  and  southeast  comer  of  it 
was  cut  off  by  the  ri^t  of  way  of  'the  Mis- 
souri Padflc  Railway,  end  the  north  i^e  or 
end  of  the  hotel  was  out  In  the  public  street 
Tbo  court  made  the  following  findings-  of 
fact: 

'^rst.  The  court  finds  that  on  and  prior  to 
the  16th  day  of  August,  1912,  the  plaintiff  was 
the  owner  of  lot  H  in  block  2,  in  Enright's  addi- 
tion to  the  city  of  Dexter,  Oowley  county,  Kan., 
and  on  said  date  sold  and  conveyed  said  property 
to  the  defendant  Addia  M.  Patterson  by  deed 
of  general  warranty,  and  that  on  the  SBme  day 
and  as  a  part  of  the  purchase  price  of  the  prem- 
ises, the  defendants  executed  and  delivered  the 
notes  and  mortgage  sued  on  In  this  action,  and 
that  there  remains  due  and  unpaid  on  said  notes 
the  sum  of  $400.  with  interest  thereon  from  Au- 
gust 16,  1912,  at  the  rate  of  8  per  ceat.  per  an- 
num. 

"Second.  That  said  lot  11  was  and  is  of  the  di- 
mensions of  SO  by  150  feet,  and  fronts  what  is 
known  as  VaUey  street  in  the  city  of  Dexter 
for  the  frontage  of  60  feet,  and  that  said  lot 
was  and  still  is  occupied  by  a  frame  hotel  build- 
ing of  which  the  main  part  is  two  stories  high. 
There  was  aud  is  a  one-story  lean-to  addition  on 
the  west  of  the  main  building,  which  addition 
was  used  fas  the  kitchen  of  the  hotel.  The  hotel 
building  then  did,  and  still  does,  stand  practical- 
ly flash  on  the  north  end  of  the  lot  with  the 
street  line  as  the  same  was  then  and  is  now  used 
pnd  marked  by  sidewalks,  fences,  and  other  im- 
provements on  this  and  adjoining  property,  and 
that  then  and  now  a  cement  sidewalk  extended 
east  and  west  along  the  north  line  of  this  lot  and 
immediately  along  the  north  side  of  the  bo^ 
boilding,  and  that  about  1  foot  or  less  west  of 
the  northwest  comer  of  the  lean-to  addition  such 
c^ent  walk  was  joined  by  an  older  brick  walk 
extending  along  toe  north  side  of  the  adjoining 


lot  12  In  Oie  same  Une  wKb  the  eemmt  walk  and 
extending  towards  the  center  of  town,  and  that 
at  the  time  there  was  a  partial  row  of  trees  and. 
perhaps,  some  fencing,  marking  the  apparent  lot 
line  between  lots  11  and  12,  corresponding  prac- 
ticsUy  with  the  said  junction  of  the  two  side- 
walks, and  mnulng  on  a  north  and  south  line 
some  inches,  or  not  to  exceed  1  foot  west  of  the 
lean-to  addition  to  the  hoteL 

"Third.  That  the  defendants  are  wife  and  hus- 
band, and  at  the  time  of  their  purchase  of  the 
property,  they  were  neither  of  them  familiar  with 
the  boundaries  or  lines  of  said  lot  11.  except  as 
the  same  were  indicated  by  the  objects  aforesaid, 
and  in  showing  the  property  to  the  defendant  J. 
O.  Patterson,  who  was  acting  for  his  wife,  the 
plaintiff  informed  him  that  the  west  line  was  at 
the  said  tine  of  trees,  and  the  defendants  be- 
lieved such  statement,  and  relied  thereon  in  pur- 
chasing the  property. 

"Fourth.  Enright's  addition  to  the  dty  of  Dex- 
ter was  laid  out  and  platted  more  than  25  years 
ago,  and  there  are  noue  of  the  original  stakes 
and  monuments  left  indicating  any  of  the  cor- 
ners or  lines  of  the  addition,  or  blocks,  lots, 
streets,  or  aHeys,  therein,  which  can  now  be 
found.  Tbe  evidence  which  was  Introduced  tend- 
ing to  show  the  exact  location  of  the  boundary 
lines  of  lot  11,  as  originally  platted.  Is  unsatis- 
factory to  the  court,  for  the  reason  that  tbe  sur- 
vey of  the  witness  Merry  was  not  sufficiently 
thorough  to  carry  ccoivlction  of  its  accuracy,  and 
tbe  survey  of  the  witness  Bradley  depends  entire- 
ly upon  the  accuracy  of  tbe  true  point  of  inter* 
section  of  a  quarter  section  line  with  the  easterly 
line  of  an  earlier  addition,  which  runs  in  a  slant- 
ing northeasterly  direction,  and  not  at  right  an- 
gles with  the  quarter  section  line.  The  easterly 
line  of  the  earlier  addition  seems  fairly  well  es- 
tablished, bat  the  location  of  the  quarter  section 
line  Is  based  entirely  upon  more  or  less  ancient 
lines  of  fences  and  hedges,  and  not  on  any  estab- 
lished corners,  unless  it  be  one  stone  to  the  east, 
and  the  location  of  the  iateraection  was  deter- 
mined by  sighting  from  this  stone  by  an  inter- 
mediate fence  or  hedge  line  only,  and  as  tbe  accu- 
racy of  the  Bradley  survey  is  therefore  depend- 
ent on  comers  located  merely  by  old  improve-' 
ments,  It  fails  to  be  more  convincing  as  to  the 
true  location  of  the  east  line  of  lot  11  than  tbe 
old  boundary  marks  erected  by  the  owuers  at  a 
time  when  there  is  reason  to  believe  tbe  original 
marks  may  have  been  in  existence.  The  facts 
that  the  evidence  shows  that  measurements  on 
the  recorded  plat  of  the  Enright  addition  were 
impossible  and  necessarily  incorrect  adds  to  the 
di^tisfaction  of  the  court  with  tbe  defendants' 
evidence  of  the  true  location  of  the  lot  line. 

"Fifth.  The  plaintiff  had  owned  lot  11  for 
more  than  25  years,  during  all  of  which  time  he 
honestly  believed  that  the  line  which  he  pointed 
out  to  the  defendants  as  the  west  line  of  lot  11 
was  correct.  This  line  had  been  recognized  by 
both  parties,  the  plaintiff  and  the  then  owner  of 
said  lot  12.  as  the  true  boundary  line,  and  tbe 
owner  of  lot  12,  whose  heirs  still  own  the  prop- 
erty, adopted  the  boundary  line  more  than  26 
years  ago  by  erecting  a  fence  thereon,  and  the 
brick  sidewalk  up  to  the  line,  and  plaintiff  set 
out  trees  on  said  line,  with  the  knowledge  and  ac- 
quiescence of  the  owner  of  lot  12,  and  the  bound- 
ary thus  located  by  the  owners  was  ever  since 
acquiesced  in  and  recognized  as  the  true  bound- 
ary up  to  August  16,  1912,  except  that  one  of 
the  heirs  of  the  original  owner  of  lot  12  some  8 
or  10  years  ago  expressed  to  the  plaintiff  his 
doubt  of  the  correct  location,  and  it  was  then 
agreed  that  a  surveyor  should  be  called,  but  that 
was  never  done.  One  or  two  persona,  who  did 
not  pretend  to  the  plaintiff  to  have  any  actual 
knowledge  on  the  subject,  had' expressed  their 
opinion  to  the  plaintiff  that  his  building  was  too 
far  west  and  extended  over  on  lot  12,  but  to  these 
parties  the  plaintiff  always  contended  that  be 
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knew  the  location  of  the  Sne,  and  that  it  was  at 
the  place  where  be  pointed  it  out  to  the  defend- 
ants, and  at  the  time  the  plaintiff  sold  the  prop- 
erty to  the  defendants  and  pointed  out  to  them 
the  west  line  of  the  lot,  he  was  acting  in  good 
faith  upon  the  honest  belief  that  he  knew  the  lo- 
cation of  the  boundary  line,  and  at  that  time  he 
had  no  valid  reason  to  suspect  he  was  mistake 
in  that  regard. 

"Sixth.  Defendants  have  never  been  disturbed 
In  their  possession  of  any  of  the  land  which  vaa 
pointed  out  to  them,  and  which  they  have  occu- 
pied, as  lot  11,  and  no  demand  for  possession  has 
ever  been  made  of  them,  nor  any  legal  proceed- 
ingfl  brought  against  them." 

As  conclusion  of  law,  the  court  held  from 
these  facta  that  the  plaintiff  was  not  liable 
to  defendants  upon  the  cross-petition,  and 
gave  plaintiff  Judgment  for  the  foreclosure 
of  the  mortgage. 

The  first  claim  Is  that  the  court  erred  In 
finding  that  the  separate  surveys  made  by 
surveyors  Merry  and  Bradley  were  Inaccu- 
rate and  unreliable.  The  surveyors  were 
witnesses,  and  were  closely  questioned  by 
the  court  Id  explanation  of  tbelr  surveys. 
It  would  have  been  Impossible  for  the  court 
to  have  found  that  both  surveys  were  ac- 
curate and  reliable,  because  they  did  not 
a^ree.  One  showed  that  the  hotel  build- 
ing was  over  on  lot  12  about  6^  feet,  and 
that  the  corner  of  lot  11  was  on  the  Missouri 
Pacific  right  of  way.  The  other  surveyor 
testified  and  hia  survey  showed  that  the 
building  was  over  on  lot  12  3  feet  7  laches, 
and  that  the  north  end  projected  Into  the 
street  7  feet  5  Inches;  and  this  witness  said 
nothing  at  all  about  tbe  Missouri  Pacific 
right  of  way.  The  witness  Merry,  when  ask- 
ed where  he  began  running  tbe  Uue  with  the 
compass  and  chain,  said  that  he  used  a  chain, 
but  no  compass;  that  he  started  at  the 
"atock  pea,"  and  not  where  the  survey  start- 
ed when  Enrigfat's  sddltloa  was  laid  out 
This  same  witness  was  asked  how  near  the 
hotel  building  came  to  the  north  line  of  lot 
11,  and  answered  that  it  came  out  flush  with 
the  property  line. 

Surveyor  Bradley  testified  that  Enright's 
addition  is  not  "based  on  any  goverameat 
comer  or  line,**  and  that  the  streets  of  the 
old  town  of  Dexter  run  north  33  degrees  east 
of  nortti,  and  tliat  the  opposite  streets  run 
at  right  angles  with  tliat ;  tliat  tbe  country 
around  there  was  surv^ed  on  a  variation 
which  ran  from  11^  to  12  degrees  east  of 
north,  and  that  he  had  no  means  of  knowing 
whether  tbe  snrv^or  who  laid  out  the  origi- 
nal townsite  or  Enrl^t's  addition  followed 
the  government's  variation.  A  car^l  ex- 
amination of  tlie  testimony  of  these  witness- 
es convinces  us  that  tbe  court  was  jusdfled 
In  rejecting  both  surveys.  Bealdea  several 
other  surveys  were  In  evidence^ 

Ueade,  the  owner  of  lot  12  lying  west  c£ 
the  lot  in  c<mtroveray,  built  a  fence  between 
the  two  tots,  and  tbis  line  was  recognized 
for  a  period  of  25  years  or  more  by  tbe  own- 
ers of  tbe  two  lots  as  the  line  of  tbelr  inrop- 
erty.  Plaintiff  testified  that  16  or  17  yean 


before  the  time  of  tbe  trial  be  had  set  out 
some  trees  along  tbe  fence,  that  all  of  these 
died  except  one,  but  that  he  subsequently  set 
out  another  row  along  the  fence.  After 
Meade's  death  his  widow  built  a  brick  side- 
walk along  the  north  line  of  lot  12  be^nnlng 
at  the  end  of  the  fence.  BolllogCon  erected 
his  hotel,  the  west  side  of  tbe  buUding  being 
about  18  Inches  east  of  the  fence.  He  after- 
wards built  a  cement  sidewalk,  connecting 
up  with  Mode's  brick  siden-alk.  The  Mis- 
souri Pa<dflc  Ballway  Company  built  the 
north  ead  of  their  depot  platform  flush  with 
tbe  street  and  In  line  with  the  brick  and 
cement  sidewalks  above  mentioned,  and  other 
property  owners  on  tbe  same  side  of  the 
street  Improved  their  property  substantially 
along  the  same  line.  Surveyor  Bradley  testi- 
fied that  the  sidewalks  run  practically  in 
line  with  the  north  ^de  of  the  hotel,  and 
fairly  true  up  to  the  depot  platform, 

*'A  boundary  line,  long  recognized  and  acqui- 
esced in,  is  generally  better  evidence  of  where 
the  real  line  should  be  than  any  survey  made 
after  the  original  monuments  have  disappeared." 
Tarpenning  v.  Cannon,  28  Kan.  665. 

The  defendants  argue  that  no  title  could 
have  been  obtained  by  adverse  possession  as 
against  the  owner  of  lot  12,  because  plaintiff 
believed  that  the  lines  were  where  he  repre- 
sented to  the  defendants,  and  therefore  It  Is 
clear  that  be  never  Intended  to  claim  any 
I>art  of  lot  12.  Cases  are  dted  which  recog- 
nize the  doctrine  that  the  character  of  the 
possession  depends  upon  the  Intent  with 
which  it  is  taken  and  held.  It  Is  true,  the 
court  finds  that  the  plaintiff  believed  the 
line  be  pointed  out  to  the  defendants  as  the 
west  line  of  lot  11  was  correct,  but  this  Is 
merely  a  finding  that  the  plaintiff  acted  in 
good  faith.  The  owners  of  lot  12  are  not  par 
ties  to  this  litigation,  and  we  do  not  under^ 
stand  the  court  to  have  decided  that  plaintiff, 
when  he  sold  the  property  to  the  defendant^ 
had  acquired  a  title  to  part  of  lot  12  by  pre- 
scription. For  this  reason  many  of  tbe  prop* 
osltions  of  law  ui^ed  by  tbe  defendants  need 
not  be  considered  because  they  have  no  ap- 
plication here. 

It  is  sufficient  answer  to  dtfendahta^  con- 
tention that  plaintiff  could  obtain  "no  title  to 
a  portion  of  a  public  street  by  adverse  pos- 
session to  say  that  there  Is  no  finding  of  the 
court  that  any  part  of  the  building  was  la 
tbe  street  The  finding  is  that  the  building 
"stands  flush  with  the  street"  From  all  that 
appears  In  the  evldoice  there  Is  no  probabil- 
ity'that  the  public  will  ever  Inte^ere  with 
the  defendants*  right  to  maintain  the  bnltd- 
Ing  where  It  Is,  so  far  as  the  street  is  con- 
cerned. The  burden  was  on  the  defendants 
to  establish,  not  only  that  the  representations 
were  relied  upon,  but  that  they  were  fiilae. 
The  evidence  foiled  to  satisfy  the  court  that 
the  defendants  were  entitled  to  tbe  relief 
prayed  for.  Tbere  was  certainly  much  con- 
flict In  the  evidence,  and  we  fed  bound  by 
the  decision  of  the  trial  court  on  the  fact^ 
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and  an  eonvliiced  tbat  ttie  Judgment  should 
be,  and  It  Is,  afflrmed.  All  the  Justices  con- 
currlng. 

(99  Kan.  271)  ^= 
FfiAmUJN  T.  FAIBBANKS.    (Na  SOllTJ* 
(Snprenia  Coart  of  Kansas.    Dee.  0,  ldl6.) 

(8yllahu9  hy  the  Court.) 

1.  Adoption  InHiBiTAnoB  bt  Adoft- 

ED  Child. 
The  statutory  rule  followed  that  an  adopt- 
ed diUd  has  the  same  rishts  of  person  and  prop- 
erty as  natural  children  or  heirs  at  law  of  the 
person  adopting  her.   Gen.  St  1909,  §  5066. 

[Ed.  Note. — for  other  cases,  see  Adoption, 
Cent.  EHg.  SS  33,  34;  Dec.  Dig.  '8=sl8.]     .  ' 

2.  Adoption   <g=323  —   Inheeitanck  raoM 
Adopted  Child. 

Where  a  person  dies  leavios  a  life  estate 
to  his  sole  heir,  an  adopted  daughter,  and  the 
remainder  to  her  issue  if  she  should  have  issue, 
he  dies  conditionally  intestate  as  to  the  re- 
mainder,  and  upon  the  death  of  the  daaghter 
without  issue,  the  remainder  descends  to  those 
who  claim  through  the  daughter,  and  not  to 
his  collateral  kindred. 

[EM.  Note.— For  other  cases,  see  Adoption, 
Cent.  Dig.  |  42;  Dee.  Dig.  €=>23.1 

Appeal  from  District  Court,  Pottawatomie 
County. 

Action  by  Paul  R.  Franklin  against  A.  H. 
Fairbanks.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Reversed. 

W.  F.  ChalUs  and  Brookens  &  Francis, 
all  of  Westmorland,  for  appellant.  Wood- 
bnm  ft  Woodbom,  of  Holton,  tot  appellee. 

DAWSON,  J.  Samuel  F.  Campbell  of  Pot- 
tawatomie county  died  on  November  4,  1904, 
without  a  wife  and  with  no  children  except 
an  adopted  daughter,  Debbie  G.  Campbell. 
He  left  a  will  bequeathing  $100  to  each  of 
his  two  sisters,  and  to  his  only  brother  he 
left  bis  rlfie.    It  further  provided: 

"Fourth  I  give  and  bequeath  all  of  the  re- 
malDder  of  my  estate  both  real  and  personal  of 
what  soever  nature  to  my  Adopted  Daughter 
Debbie  G.  Campbell  during  her  natural  life  and 
then  to  her  heirs  if  any  survive  her  if  no  heirs 
snrvive  her  then  to  some  Prodisan  orfans 
Home." 

This  adopted  daughter  died  In  October, 
1912,  at  the  age  of  16  years,  without  husband 
or  children. 

A  tract  of  land  which  belonged  to  Samud 
F.  Campbell  in  his  lifetime  Is  the  subject  of 
this  lawsuit.  The  plaintiff  claims  title  and 
part  ownership  through  a  deed  and  a  con- 
tract of  purchase  from  the  heirs  of  Samuel's 
brother.  The  defendant  claims  title  under  a 
deed  executed  to  him  by  the  administrator 
of  Debbie  G.  Campbell's  estate.  The  litigants 
agree  that  the  contingent  grant  to  some 
Pn^estant  orphan's  home  Is  void  for  un- 
certainty of  benefldaty.  They  likewise 
agree: 

"Seventh.  By  the  use  of  the  word  TieirB'  in 
the  fourth  numbered  item  or  paragraph  of  the 
wiU  of  S.  F.  Campbell,  the  testator  therein 
meant  'issue.'   •     •  • 

"In  addition  to  the  foregoing  facts  it  is  fur- 


ther a^rreed  that  the  proceedings  In  the  probate 
court  of  Jackson  county,  Kansas,  in  the  estate 
Debbie  Campbell,  leading  up  to  the  adminis- 
trators deed  to  the  defendant,  A.  M.  B^irbanks, 
«»  regular,  if  in  fact  Debbie  G.  CampbeU's  a^- 
tate  bad  any  interest  In  the  property  whidi 
could  be  eonreyed." 

The  district  court  rendered  Judgment  Itor 
plaintiff,  and  defendant  appeals. 

[1,  J]  Since  It  Is  agreed  that  the  uncertain 
grant  to  some  Proteataut  orphans'  home  Is 
void,  and  that  the  word  "heirs"  In  the  fourth 
clause  of  the  will  means  "Issue,"  we  have 
then  a  bequest  of  a  life  estate  to  Debbie  G. 
Campbell,  and,  subject  to  the  contingency  of 
Debbie's  having  Issue,  an  intestacy  as  to  the 
remainder  of  S.  F,  Campbell's  estata  What 
happens  if  Debbie  has  no  Issue?  It  goes 
to  his  heirs.  Who  are  his  heirs?  His  only 
daughtei^HUi  adopted  daughter,  of  course, 
but  none  the  less  his  daughter.  Gray  t 
Holmes,  67  Kan.  217,  45  Pac.  596,  33  L.  B. 
A.  20T;  RUey  v.  Day,  88  Kan.  603,  129  Pac. 
624,  44  L.  B.  A.  (N.  S.)  296.  Under  the  will 
his  daughter  took  a  Ufe  estate.  Upon  her 
faUur©  of  Issue  the  condlUonal  Intestacy  of 
Samuel  became  absolute,  and  the  remainder 
of  the  estate  passed  to  those  who  may  claim 
under  Debbie,  the  nearest,  sole,  aud  direct 
heir  at  law  of  SamueL  WhUe  Debbie  died 
without  Issue,  Samuel  did  not.  He  left  Deb- 
bie In  his  own  direct  line  (Gen.  St  1909.  I 
5066),  and  his  collateral  kindred  have  no 
claim  to  this  property  as  against  the  gran- 
tee of  Debbie's  administrator.  This  neces- 
sitates a  reversal  of  the  Judgment  AU  the 
Jnstfcea  concurring. 


(99  Kan.  «H> 
OLINB  et  al.  V.  WBTTSTEIN  et  al 
(No.  21023.) 

(Supreme  Court  of  Kansas.    Dec.  8,  Iflie.) 

(SvUabu$  hy  the  Court.) 

^'nSfiiSS,"  School  Distbicts  «=)60- 

MEETrNQ  OP  School  Di8TRici--DMCRBnoK. 
.    The  granting  of  a  petition  calling  a  roe^ 
cial  meeting  of  a  school  district  rSte  to  ^ 
discretion   of   the   district   board.     State  t 
School  District,  80  Kan.  667,  103  Pat  136. 

^^!t~rE9^^er  cases,  see  Schools  and 
^g!^50j"^  **  "*-126:  dJS 

2.  Schools  and  School  Disteicts  «=968— 

SCHOOLHOUSES— EeECTION. 
On  March  4,  1916,  a  school  district  six 
miles  long  and  four  miles  wide  havhig  a  school- 
house  situated  at  the  geographical  center  of  the 
district  voted  bonds  in  the  sum  of  $2,000  to 
biiiM  a  schoolhouse.  After  the  board  had  let 
the  contract  for  the  erection  of  the  new  buUd- 
ing,  purchased  the  lumber,  and  had  torn  down 
the  old  building,  this  proceeding  was  commenc- 
ed to  compel  the  board  to  erect  two  scboolhous- 
es.  Beid,  on  the  facts  stated  in  the  optoion. 
petitioners  are  not  entided  to  reliet  and  the 
writ  is  denied. 

[Ed  Note.--For  other  cases,  see  Schools  and 
School  Districts,  Cent;  Dig.  H  170-178;  Dec. 

Dig.  ^^6S.] 
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Original  petition  by  Olln  G.  Cllne  and  oth- 
ers tor  wilt  tit  Dumdamus  against  W.  F. 
Wettstelu  and  others,  composing  tbe  Scbool 
Board  of  District  Na  24,  Stevens  Connty,  to 
compel  tbe  constmctlm  and  maintenance  of 
two  scfaoolbouses.   Writ  dolled. 

F.  S.  Macy,  of  Liberal,  E.  W.  Davis,  of 
Kansas  City,  and  Clyde  R.  Commons  and  O. 
W.  Sawyer,  both  of  Liberal,  for  plaintiffs. 
E.  C.  Warfel  and  V.  H.  Orlnstead,  both  of 
Uberal,  for  defendants. 

PORTER,  J.  This  Is  an  original  proceed- 
ing In  mandamus  to  compel  tbe  respondents, 
the  sdiool  board  of  district  No.  24,  Stevens 
connty,  Kan.,  to  construct  and  erect  two 
sdioolhouses  In  tbe  district,  and  to  maintain 
two  schools  for  the  ensuing  year. 

The  petltlMiers  are  residents  and  qualified 
electors  of  the  district.  The  alternative  writ 
alleges  that  on  the  4tb  day  of  March,  1916. 
a  special  election  was  held  at  which  the  dis- 
trict voted  bonds  In  the  sum  of  $2,000  for  the 
purpose  of  erecting  "scboolhouses" ;  that  at 
the  annual  meeting  held  April  14,  1916,  no 
action  was  taken  in  reference  to  the  erection 
"of  new  scboolhouses  for  which  said  bonds 
were  voted,"  and  no  action  was  taken  In  re- 
gard to  the  disposition  of  the  old  schoolhouse 
which  was  situated  on  land  not  owned  by 
the  district  It  is  then  alleged  that  there- 
after, upon  a  petition  s^ed  by  ten  resident 
taxpayers  and  legal  voters  of  the  district,  the 
board  called  a  special  meeting  to  be  held  on 
tbe  22d  day  of  Uay,  1916,  for  the  following 
purposes: 

"First,  building  two  school  bnlltUngs  in  the 
district;  second,  to  locate  tbe  sites  for  said 
school  buildings;  third,  for  the  purpose  of  re- 
considering the  levy  for  scbool  purposes  for  the 
year  1916;  fourth,  to  vote  upon  the  proposi- 
tion of  disposing  of  the  said  <AA  school  bnild- 
ing.- 

It  Is  alleged  that  at  the  meeting  of  May 
22d  a  motion  was  duly  made  and  seconded 
that  the  district  build  two  scboolhouses  with 
the  proceeds  of  the  bonds  theretofore  Issued, 
that  the  motion  was  put  to  vote,  and  out  of 
58,  which  was  the  total  number  of  legal  vot- 
ers In  the  district,  there  were  30  votes  in  fa- 
vor of  the  motion  and  21  votes  against  It, 
and  that  without  any  action  being  taken  up- 
on the  other  propositions  for  which  the  meet- 
ing was  called  the  meeting  adjourned.  The 
writ  then  alleges  that  a  petition  signed  by  a 
majority  of  the  legal  voters  and  taxpayers  of 
the  district  was  presented  to  the  district 
board  asking  for  a  special  meeting  of  the  dis- 
trict, to  be  held  June  20,  1916,  for  the  pur- 
pose of— 

"correcting  minutes  of  last  special  meeting, 
and:  (1)  Locating  the  site  for  new  sdbool 
building;  (2)  raising  the  levy  for  scfao<^  pur* 
poses  for  the  year  1916  to  $800;  to  vote  on 
the  proposithw  of  disposinf  of  did  school  build- 
ing." 

It  Is  not  aUeged  that  tlie  district  board 
called  this  meeting ;  It  Is  alleged  that  the  no- 
tlce  was  posted  by  the  district  clerk  and  the 


meeting  held,  at  whldt  it  was  lawfnlly  deter- 
mined that  the  sites  for  the  two  schoolbousea 
be  located  and  the  scboolhouses  built  as  fol- 
lows: One  schoolhouse  to  be  built  one  mile 
and  a  half  south  of  the  old  sdioolboase  on 
land  (describing  It) ;  cme  schoolhouse  to  be 
built  two  miles  north  of  the  old  schoolhouse 
on  land  (describing  it). 

It  Is  alleged  that  the  respondents  have 
torn  down  and  destroyed  the  only  school 
building  In  the  district,  and  that  the  district 
does  not  own  or  control  a  school  building. 
The  alternative  writ  was  Issued  September 
5,  1916,  when  the  action  was  commenced, 
and  directed  the  respondents  to  answer  and 
show  cause  why  the  peremptory  writ  should 
not  issue  requiring  them  to  construct  two 
scboolhouses  as  provided  for  at  the  qteclal 
meeting  of  June  20.  1916. 

The  responuent's  answer  pleads  quite  ful- 
ly the  facts  r^ed  upon  as  a  defense.  This 
opinion  may  be  shortened  by  referring  to 
these  facts  later  In  connection  with  the  evi- 
dence, which  Is  comprised  In  depositions  tak- 
en by  the  respondents.  After  the  main  wit- 
nesses on  behalf  of  respondents  had  testified, 
all  the  petitioners  were  called  as  witnesses, 
but  they  refused  to  testify,  two  of  them  stat- 
ing that  they  expected  to  testify  before  this 
court  when  the  case  was  set  for  hearing. 
The  case  has  been  submitted  on  the  pleadings 
and  the  evidence  taken  by  the  respondents. 

School  district  No.  24  In  Stevens  county  Is 
six  miles  north  and  south  and  four  miles 
east  and  west  The  Seward  oonnty  Une 
bounds  the  district  on  the  east  and  the  Kan- 
sas-Oklahoma state  line  Is  the  southern 
boundary.  In  1908  a  schoolhouse  was  built 
at  the  geographical  center  of  tbe  district  up- 
on land  owned  by  F.  B.  Shlnkle  and  under  an 
agreement  by  which  he  was  to  convey  tbe 
site  to  the  district  by  warranty  deed.  Ever 
since  tbe  building  was  erected  the  school*  has 
been  maintained  at  this  place  until  the  build- 
ing was  torn  down  as  hereinafter  stated.  On 
June  7,  1916,  Mr.  Shinkle  conveyed  the  Htle 
to  the  land  to  the  district  by  a  deed  which 
the  district  accepted  and  filed  for  record. 

On  March  4, 1916,  at  a  special  election,  the 
district  voted  bonds  in  the  sum  of  $2,000. 
not,  as  petitioners  allege,  for  the  purpose  of 
erecting  "scboolhouses,"  but  for  the  purpose 
of  erecting  "schoolhouse"  in  the  district 
The  controversy  over  the  question  of  the  two 
sdioolhouses  developed  later.  The  bonds 
were  issued  aind  sold  to  the  state  scbool  fund. 
At  the  annual  meeting  of  the  district,  which 
was  held  April  14, 1916,  no  action  was  taken 
In  regard  to  the  disposition  of  the  old  school- 
house.  The  meeting  voted  for  an  eight 
months'  term  of  school  and  for  a  levy  that 
would  produce  $525.  The  treasurer  reported 
$150  on  hand.  There  was  a  discussion  with 
reference  to  having  two  schools  in  tbe  dis- 
trict, but  no  record  was  kept  ot  this  discus- 
sion in  the  minotes.  Bir.  Brli^tnp,  clerk  of 
the  board,  who  is  one  of  the  petitioners  In 
this  action,  opposed  having  more  than  one 
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•diool,  and  explained  to  the  meeting  tbat  It 
tot^  $525  to  nin  one  schotd  fhe  preTlons  year, 
and  be  placed  tbe  flgares  on  the  blackboard 
diowlng  It  would  take  $1,200  to  rnn  two 
Bcfaools,  and  Informed  the  meeting  tbat  the 
assessed  valuation  of  the  district  (which  Is 
1191.811  for  the  Tear  1916)  was  not  enough 
to  Justify  two  schools  without  voting  an  ex- 
cessive tax,  and  that  the  district  paid  from 
¥65  to  ¥75  per  mouth  for  a  teacher.  13ie 
meeting  then  adjourned.  A  petition  was  pre* 
Rented  latCT  tor  a  q)eclal  meeting  to  be  held 
Hay  22d.  Tbe  evidence  shows  that  It  was 
not  presHited  to  the  board,  but  was  present- 
ed to  the  Individual  members.  No  meeting 
was  called  by  the  board,  but  Mr.  Brlghtup, 
the  clerk,  posted  the  notices,  and  tbe  meeting 
was  held  and  attended  by  &  majority  of  the 
legal  voters  of  the  district  Tbe  notice  stat- 
ed that  the  purposes  for  which  the  meeting 
would  be  held  were:  (1)  Building  two 
schoolhouses  In  said  district;  (2) to  select 
a  site  for  them ;  (S)  to  reconsider  tbe  levy 
for  a(3iocA  purposes ;  (4)  to  vote  on  tbe  prop- 
ositlonf  of  ^sposlng  of  the  old  school  building. 

The  evidence  shows  without  any  dispute 
tbat  Mr.  Wettsteln,  a  member  of  the  board, 
who  is  one  of  the  respondents,  presided  at 
the  meeting,  and,  before  putting  a  motion 
wblcb  bad  been  made  tor  two  schoolhouses, 
he  stated  that  be  supposed  every  one  under- 
stood tbat  tbe  adoption  of  the  moUon  meant 
a  change  ia  the  site,  and  fbat  in  order  to  do 
tills  It  would  require  a  majority  of  the  legal 
voters  In  the  district.  Tliere  was  swne  dis- 
cussion, and  an  lamination  of  tbe  school 
laws  with  referoice  to  the  dian^ng  of  tbe 
school  site,  but  tbe  vote  was  taken  with  the 
nnderatandlng  that  it  would  require  a  ma- 
jority ot  the  voters  in  Qie  district  Then 
were  80  votes  in  favtn-  of  two  schoolhouses 
and  21  votes  against  and  the  chairman  de- 
clared tbe  motion  lost.  A  motion  was  made 
to  adjourn  tbe  meeting,  and  it  carried.  Tbe 
evidence  shows  that  tbe  minutes  of  the  meet- 
ing as  first  written  up  by  Ibe  clerk  showed 
that  the  motion  to  have  two  schoolhouses 
was  lost 

Thereafter,  on  June  T,  1916,  the  sdiool 
board  procured  a  deed  from  the  owner  of 
flie  land  conveying  Uie  premises  to  fhe  Pa- 
triot and  on  the  same  day  entered  into  a 
written  contract  toe  a  new  schoolhouse. 
Th^  tore  down  the  old  building,  contracted 
tor  the  purchase  of  lumber,  and  bad  som^ 
of  the  sand  hauled  for  the  construcUon  of 
the  new  building  when  they  were  enjoined 
from  farther  proceeding  by  the  district  court 
of  Stevens  conn^  in  a  suit  brought  by  some 
of  the  petitioners  in  this  action.  On  July 
8,  1916,  the  district  court  dissolved  the  in- 
Junctlm.  Thereafter  some  of  tbe  petitioners 
served  written  notice  upon  the  contractor 
and  upon  the  lumber  company  notifying  them 
not  to  proceed  with  the  contract,  and  not  to 
turoisb  any  material  ttaerefbr,  threatening 
litigation  If  fhe  notice  was  disregarded. 

The  petition  asking  the  board  to  call  a 


special  meeting  for  June  20,  1016,  was  not 
as  the  writ  allege  signed  by  a  majority  of 
the  legal  voters  of  tbe  district  nor  was  it 
presented,  except  to  the  individual  members 
of  the  board.  At  the  time  it  was  presented 
to  M^.  Wettsteln  it  ctmtained  12  names. 
The  meeting  was  not  called  by  the  board, 
but  the  clerk  prepared  and  posted  notices 
of  the  meeting,  and  a  meeting  was  held 
which  was  attraided  by  a  majority  of  the 
voters  of  the  district  Tbe  June  meeting 
seems  to  have  been  called  upon  the  theory 
that  at  the  spedal  meeting  of  May  22d  the 
motion  that  two  schoolhouses  be  built  had  hi 
fact  carried,  and  the  first  business  transact* 
ed  at  tbe  meeting  June  20th  was  the  adop- 
tioo  of  a  motion  that  the  minutes  of  the 
preceding  meeting  ribould  not  be  approved, 
but  that  theji  should  be  corrected  to  read  that 
the  motion  tor  the  erection  of  two  sdiool- 
honses  had  carried  instead  of  lost  There 
were  SO  votes  In  ftivor  of  tbe  erection  of  one 
schoolhouse  a  mile  and  a  half  south  of  tbe 
old  site,  and  about  20  in  favor  of  locating 
one  two  miles  north  of  the  old  sdiooL 

Tbe  fiLcts  set  torth  as  grounds  for  the 
peremptory  writ  are  not  borne  out  by  the 
evidence,  while  every  material  &ct  pleaded 
in  defense  is  sustained.  If  the  application 
for  tbe  alternative  writ  had  stated  the  facts 
as  they  existed,  needless  to  say  the  writ 
would  not  have  Issued.  Instead  of  there  be- 
ing but  58  legal  voters  in  tbe  district,  there 
were  64;  so  that  If  It  were  conceded  that 
tbe  special  meeting  of  May  22&  was  called 
by  the  board  (and  the  evidence  faSHa  to  show 
tbat  It  was),  tbe  proposition  to  erect  two 
school  buildings  did  not  carry,  as  It  receiv- 
ed but  30  votes.  Besides,  there  was  no  objec- 
tion to  nor  appeal  from  tbe  ruling  of  the 
chairman  declaring  the  motion  lost  and  be- 
cause it  was  understood  to  have  failed,  the 
other  propositions ,  were  not  presented  nor 
voted  upon;  moreover,  the  vote  for  two 
schoolhouses  was  submitted  with  the  under- 
standing of  those  present  that  Ite  adoption 
meant  a  change  of  site.  The  school  laws 
provide  tbat  where  tbe  sdbool  building  has 
a  value  of  not  less  than  $400.  the  site  can- 
not be  changed  except  by  at  least  a  two- 
thirds  vote;  if  the  value  Is  less  than  tbat 
sum,  a  majority  vote  la  sufficient  Laws 
1003.  c.  428,  S  1.  The  value  of  tbe  building 
must  first  be  determined  by  three  appraisers 
appointed  by  the  couo^  commissioners. 
Laws  1903,  c  428,  |  2.  In  this  case  the 
value  of  the  <Ad  building  has  never  bem  de- 
termined ;  it  was  torn  down  for  tbe  purpose 
of  erecting  the  new  building  tor  whldi  tbe 
bonds  bad  been  voted,  and  the  pleadings  as 
well  as  tbe  evidence  are  silent  as  to  ite  for- 
mer value.  Tbe  board  did  not  take  down  the 
old  building  until  June  12th,  after  the  spe- 
cial meeting  of  May  22d,  and  the  material 
was  idaoed  under  cover  with  the  intention  ot 
using  It  in  constructing  the  new  building. 

[t>2]  The  meeting  of  June  20tb  was  not 
called  by  the  board.  The  aduMfl  laws  pro- 
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Tide  that  ''■pedal  raee tings  may  be  called 
by  the  district  board  or  upon  a  petition  sign- 
ed by  ten  legal  voters  of  Uie  district."  Laws 
1911,  c.  283,  S  L  The  word  "may**  In  this 
statute  has  been  construed  as  permissive  and 
not  mandatory  upon  the  board.  State  v. 
School  District,  80  Kan.  687,  103  Pac.  136. 
Some  of  the  remarks  of  Mr.  Chief  JusGce 
Johnston  in  the  opinion  in  that  case  apply 
with  so  much  force  to  tbe  situation  here  that 
we  qnotet 

"Can  it  have  been  Intended  that  aft^  a  tax 
has  been  voted,  contracts  made,  and  a  teacher 
employed,  ten  tflxpaycrs  who  fulled  to  attend 
or  who  were  outvoted  at  the  annual  meeting 
can  on  request  require  another  meeting  to  be 
called  and  another  test  of  strength  taken  on 
one  or  more  of  these  propositions?  If  at  the 
annual  meeting  directions  were  given  to  put  on 
a  new  roof  or  to  make  other  repairs  on  a  school- 
house,  after  the  contract  has  b^en  let  may  a 
resident  builder  who  failed  to  get  the  job  pro- 
cure nine  others  to  join  bim  to  a  petition  and 
have  the  questioaa  reopened  and  the  contracts, 
partially  executed,  annulled?  -If  questions 
which  provoke  controversy,  like  the  selection  of 
a  site,  could  be  reopened  whenever  ten  disap- 
pointed taxpayers  might  ask  for  another  vote, 
dissension  and  disorder  would  prevail  in  many 
districts  much  of  the  time." 

If  the  meeting  held  June  20th  had  been 
legally  called,  and  the  number  of  legal 
voters  In  the  district  had  been  58  instead  of 
64,  the  petitioners  concede  that  sites  were 
not  chosen  for  two  school  buildings.  There 
were  30  votes  at  this  meeting  for  building 
one  schoolhouse  a  mile  and  a  half  south  of 
the  old  school,  but  the  proposition  to  locate 
a  building  in  the  north  end  of  the  county 
tiad  only  21  votes.  It  Is  also  conceded  that 
the  district  hoa  never  acquired  and  has 
never  taken  any  steps  to  acquire  title  to  the 
lands  upon  which  we  are  asked  to  compel 
the  board  to  erect  buildings. 

At  the  hearing  and  In  the  briefs  the 
petitioners  have  placed  much  stress  upon  the 
conditions  which  exist  in  the  district  and 
the  disadvantages  imposed  upon  some  of  the 
patrons  who  live  near  the  extreme  ends  of 
the  district,  and  we  are  ashed  to  make  some 
kind  of  an  order  which  will  relieve  the 
situation.  The  area  of  the  district  Is,  of 
course,  too  great  to  furnish  equal  privileges 
to  all  tbe  school  patrons,  but  these  condi- 
tions exist  because  tbe  neigbborbood  Is 
sparsely  settled,  and  the  assessed  valuation 
of  the  property  therein  Is  not  sufficient  to 
J\isUfy  a  division  of  the  district  The  stat- 
ute provides: 

"That  new  districts  shall  not  be  formed  with 
an  assessed  valuation  of  less  than  $100,000, 
and  territory  shall  not  be  detached  from  any 
school  district  the  assessed  valuation  of  prop- 
erty of  which  is  less  than  $100,000,  or  tbe  valu- 
ation of  property  of  which  would  thereby  be 
reduced  below  $100,000.  Laws  1911.  c  268, 
I  7. 

The  location  of  the  district  in  the  comer 
of  the  county  doubtless  makes  It  difficult  to 
send  part  of  the  pupils  to  adjacent  districts. 
Besides,  there  are  but  31  children  of  school 

•sasPor  other  eaM 


age  In  the  district  Tbe  claim  of  the  peti- 
tioners that  the  respondents  have  destroyed 
the  old  building,  and  that  there  la  no  school 
building  In  the  district  does  not  appeal  to 
na  with  much  force  in  view  of  the  undis- 
puted facts.  In  March  the  district  voted 
bonds  to  build  a  new  schoolhonse.  After  the 
special  meeting  of  May  22d  In  which  a  prop- 
osition to  build  two  schoolhouses  had  been 
considered  and  voted  down,  the  board  was 
proceeding  to  carry  out  the  expressed  will  of 
the  voters  of  the  district  and,  having  first 
procured  a  deed  to  the  site  wUch  belonged 
to  the  district  and  where  the  voters  at  the 
special  election  expected  the  new  building  to 
be  erected,  entered  into  a  written  contract  for 
the  construction  of  the  new  building  for 
which  the  bonds  had  been  voted.  The  re- 
spondents tore  down  the  old  building,  made 
a  contract  for  the  purchase  of  lumber,  and 
had  hauled  the  sand  and  were  proceeding 
to  erect  the  new  building  when  some  of  the 
petitioners  and  other  patrons  of  the  dis- 
trict enjoined  them  from  proceeding  with 
the  construction.  When  tbe  court  dissolved 
the  Injunction  the  lumber  dealer  and  con- 
tractor refused  to  go  ahead  with  their  con- 
tracts because  the  petitioners  Iiad  given 
written  notice  to  them  threatening  litigation 
if  the  contracts  were  carried  out  The  re- 
spondents say  in  their  answer,  and  the  evi* 
dence  shows,  that  except  for  the  action  of 
the  petitioners,  the  new  building  would  have 
been  completed  In  ample  time  for  the  op^Q- 
ing  of  the  fall  term  of  school. 

The  respoudents  say  In  their  answer  and 
testis  that  they  are  willing  to  provide  trana- 
portntlon  for  the  scbool  children  In  the  dis- 
trict who  reside  more  than  2%  miles  from 
the  scbool,  In  accordance  with  tbe  provisltnis 
of  the  law.  lAwa  1911,  a  27S,  |  1. 

The  writ  will  be  denied.  All  the  Justice* 
concurring. 


(99  Kan.  248) 

COMMERCIAL  STATE  BANE  v.  BAKE2& 
et  al.    (No.  20,356.) 

(Supreme  Court  of  Kansas.   Dec  0,  1910.) 

(BvUdbM  bf  the  Court.) 

1.  Ohattbi.    Mobtoaqbs  «s>172(4>— Biortb 
OF  rARTiBs  —  Action   roE  PossEssion  — 

Pleadinq  and  pboof. 
In  a  replevin  action  brou^t  by  a  sectnid 
mort;^^  against  the  mortgagor  and  against 
the  holders  of  &  prior  morteage  who  are  in  pos- 
session of  tlie  property,  the  plaintiff,  without 
having  pleaded  payment  or  satisfaction  of  tbe 
prior  mortgage,  may  offer  proof  of  payment  or 
satisfaction,  or  of  any  fact  whidi  tends  to  de- 
feat the  priority  of  tbe  first  mortgage;  and  the 
fact  that  he  lias  pleaded  in  his  itetition  that 
tbe  first  mortgage  was  fully  paid  will  not  pre- 
vent him  from  offering  proM  of  satisfSetlim  oth- 
erwise than  by  the  payment  of  nuHiey. 

[Ed.  Note.— Fw  other  eases,  ses  CBiattsl 
Mortgages,  Cent  Dig.  IS  307,  814;  Dec.  Dig. 

^172(4)^ 
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2.  Chattu.   Mobtoaoks  ^»172(^— Rightb 
OF  Paktixs— Action    fob  PossEMXOir— 
Cbosb- PmnoH. 
Id  SQCh  an  action,  where  the  defendant 
mortgagor  files  a  cross-petition  Bgoinst  his  co- 
defendants,  ctaiminx  that  the  first  mortgage 
has  been  paid  and  tliat  be  is  the  owner  of  the 
property,  anbject  only  to  the  lien  of  the  plaintiff, 
ne  may  set  op,  as  against  his  codefendants,  a 
claio]  for  unliquidated  damages  arising  out  of 
transactions  connected  with  their  possession  of 
Ae  property  in  controrersy. 

[Ed.  Mote.— For  other  cases,  see  Chattel 
Mortfcage,  Cent.  Dig.  il  307,  314;  Dec  Dig. 
^172(4).] 

Appeal  from  District  Coart,  Woodson 
Comity. 

Action  by  tbe  Commercial  State  Bank 
asatnat  Artliar  Baker  and  others.  From 
a  Judgment  for  plalntUf,  defendant  Baker 
and  anotber  appeal  Affirmed. 

J.  C.  Culver,  of  Yates  Center.  S,  A.  Card, 
and  G.  R.  Gard,  both  of  Tola,  for  appellants. 
Lamb  &  Uogueland  and  George  R.  Stephen- 
son, all  of  Yates  Center,  for  appellee. 

PORTER,  J.  This  was  a  replevin  action 
by  the  plaintiff  bank  to  recover  possession  of 
a  drilling  machine  used  for  drilling  oil  and 
gas  wells.  Tbe  petition  set  forth  tbe  special 
ownership  of  tbe  bank,  based  upon  two  chat- 
tel mortgages  executed  by  Ben  Uight,  the 
owner  of  the  machine,  who  wa^  made  a  de- 
fendant The  mortgages  recited  that  they 
were  taken  subject  to  a  prior  chattel  mort- 
gage of  $600  held  by  defendants  Baker  and 
Tilden,  the  petition  alleging  that  the  prior 
mortgage  bad  been  fully  paid,  and  that 
whatever  rights  Baker  and  Tflden  claimed  In 
the  property  were  subject  and  inferior  to  the 
rights  of  plaintiff.  Baker  and  Tilden  an- 
swered by  a  general  denial.  The  defendant 
Ben  HIght  filed  an  answer  and  cross-petition, 
in  which  he  admitted  the  claims  of  plaintiff 
and  alleged  that  the  prior  mortgage  bad  been 
folly  paid;  also  that  he  owned  the  property 
subject  only  to  the  lleas  of  the  plaintiff.  He 
allied  that  the  value  of  the  property  at  tbe 
time  plaintiff  demanded  possession  from  Bak- 
er and  Tilden  was  $1,500,  and  he  asked  for 
Judgment  against  his  codefendants  for  the 
value  of  hla  Interest  In  the  property  after 
satisfaction  of  plaintiff's  claim.  The  Jury 
returned  a  verdict  for  the  plaintiff,  and 
found  the  value  of  Its  special  interest  In  the 
property  to  be  $416.87.  Special  questions 
submitted  by  tbe  court  and  by  defendant 
Hlght  were  also  returned.  The  plaintiff  was 
given  Judgment  In  accordance  with  the  find- 
ings. Hlght  was  given  Judgment  against 
Baker  and  Tilden  for  tbe  value  of  his  inter- 
est In  the  property,  which  the  Jury  found  to 
be  $411.19.  From  both  Judgments  Baker 
and  Tilden  anteal. 

In  September,  1913.  Baker  and  Tilden  en- 
tered Into  a  written  contract  with  Ben 
Hlght,  the  owner  of  tbe  drilling  madilne,  by 
which  he  was  to  drill  a  well  for  them  to  a 
depth  of  1,200  feet,  and  he  was  to  be  paid 


$1  per  foot  on  the  completion  of  the  well; 
they  were  to  fnrnlsh  water  for  drilling  pur- 
poses. A  few  days  later  they  loaned  him 
$600,  secared  by  a  chattel  mortgage  on  tbe 
drilling  madilne.  The  mortgages  under 
which  the  plaintiff  claims  were  executed 
subsequently  for  loans  made  by  the  bank  to 
Hlght  After  drilling  the  well  620  feet 
Hlght  threw  up  the  contract,  claiming  that 
be  was  unable  to  proceed  by  reason  of  the 
delay  of  Baker  and  Tilden  in  furnishing  wa- 
ter. He  testified  that  he  went  to  Oklahoma 
where  Baker  and  Tilden  were,  explained  the 
situation,  and  offered  to  let  them  use  the 
drill  and  tools  to  complete  the  well,  and 
asked  them  to  credit  him  with  $1  a  foot  for 
the  depth  the  well  had  been  drilled  and  apply 
it  on  the  mortgage,  but  that  they  refused  to 
give  him  credit  on  the  mortgage.  They  im- 
mediately took  possession  of  the  drilling  ma- 
chine and  tools,  and  the  Jury  find  that  they 
sold  the  property  under  the  mortgage  for  $1,- 
100,  and  that  the  fair  and  reasonable  value 
of  the  property  at  that  time  was  $1,408. 

The  principal  contention  of  Baker  and  Til- 
den Is  that,  instead  of  offering  proof  of  pay- 
ment of  the  $600  mortgage,  the  entire  testi- 
mony consisted  of  proof  of  damages  claimed 
by  Hlght  on  account  of  the  breach  of  the 
contract  to  furnish  water  for  drtlUng  pur- 
poses, and  that  there  was  no  evidence  of  any 
settlement  between  them  and  Hlght,  or  of 
any  recognition  by  them  of  a  counterclaim 
or  set-off  In  bis  fiivor.  Over  the  objection  of 
defendants  Baker  and  Tilden  the  court  per- 
mitted the  plaintiff  to  offer  evidence  to  show 
numerous  delays  in  furnishing  water,  and 
evidence  to  prove  a  claim  for  unliquidated 
damages  due  to  Hlght  by  reason  of  such  de-. 
lays.  The  court  also  submitted  the  issue  of 
unliquidated  damages  to. the  Jury,  and  In- 
structed that  if  tbe  Jury  found  that  Baker 
and  Tilden  failed  to  famish  water  In  suffi- 
cient qoantltlee,  and  that  by  reason  thereof 
and  from  m>  fiialt  of  his  own  Hlght  was  ren- 
dered unaMe  financially  or  without  great 
loss  to  himself  to  prosecute  the  work,  he  was 
Justified  in  ceasing  work,  and  would  be  enti- 
tled, to  recover  $620  for  the  drilling  done, 
and  In  addition  thereto  such  damages  as  the 
evidence  showed  he  sustained.  The  court  al- 
so submitted  to  tbe  Jury  the  Issue  whether 
it  was  understood  between  Hlght  and  Baker 
and  Tilden  at  the  time  the  note  and  chattel 
mortgage  were  executed  tiiat  the  indebted- 
ness sliould  be  paid  out  of  the  consideration 
for  the  drilling  of  the  well.  No  special  ques- 
tions were  asked  or  submitted  respecting 
this  issue,  except  that  the  Jury  found,  in 
answer  to  a  question  submitted  by  Hlght, 
that  at  the  time  Hlght  abandoned  the  con- 
tract he  requested  Tilden  "to  apply  the  mon- 
ey then  owing  for  drilling  the  well,  on  the 
$600  note  and  mortgage."  The  plaintiff,  as 
well  as  defendant  Hlght  insist  that,  not- 
withstanding the  written  contract  for  drilling 
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the  well  provided  that  the  $1  per  foot  ahoald 
be  due  and  payable  on  the  completion  of  the 
well,  it  became  at  once  due  and  payable 
by  reason  of  the  breach  of  the  contract  by 
Baker  and  Tllden.  Upon  the  evidence  and 
findings  It  Is  Impossible  to  discover  whether 
the  jury  found  for  the  plaintiff  upon  this 
theory  or  upon  the  theory  that  the  first  mort- 
gage was  satisfied  by  a  claim  for  damages 
arising  from  the  breach  of  the  contract  By 
the  general  verdict  we  must  assume  the  Jury 
found  that  the  appellants  had  breached  the 
contract,  and  In  that  case  defendant  Hlgbt 
was  entitled  to  have  the  payment  for  so 
much  of  the  work  as  was  completed  applied 
in  satisfaction  of  the  mortgage. 

[11  The  contention  of  appellants  la  that  a 
plea  of  payment  cannot  be  supported  by  evi- 
dence of  a  claim  or  set-off  for  unliquidated 
damages,  tbat  the  word  "payment"  In  Its 
legal  sense  means  a  delivery  by  the  debtor 
to  the  creditor  of  money  or  something  ac- 
cepted by  the  creditor  as  payment  of  the 
debt.  It  was  not  necessary,  however,  for 
the  plaintiff  to  allege  payment.  Without 
any  plea  of  payment,  under  the  liberal  rules 
that  have  always  been  applied  to  replevin 
actions  under  the  Code,  plaintiff  might  have 
offered  evidence  tending  to  show  satisfac- 
tion in  any  lawful  manner  of  the  prior  mort- 
gage debt,  or  any  facts  that  would  ad- 
vance the  Junior  mortgages  to  a  priority. 
Actions  in  replevin  under  the  Code  have  al- 
mys  been  regarded  as  constituting  a  class 
by  themselves  so  far  as  the  aeage  of  the  is- 
Aies  made  by  the  pleadings  is  concerned.  In 
most  of  the  cases  the  question  has  been: 
What  may  be  proved  by  the  defendant  under 
a  general  denial?  It  has  been  repeatedly 
beld  that  he  may  prove  every  fact  which 
goes  to  show  that  plaintiff  'should  not  re- 
cover against  him.  Golean  v.  Jtdmson,  82 
Kan.  655, 109  Pac,  408,  20  Ann.  Cas.  206,  and 
cases  dted  in  oi^nion.  We  know  of  no  rea- 
son why  this  same  rule  should  not  apply  to  a 
petition  which  states  a  cause  of  action  in 
replevin.  Without  filing  a  reply  the  plaintiff 
may  rebut  the  effect  of  any  proof  offered  by 
the  defmdant  Street  v.  Morgan.  64  Kan. 
86,  67  Pac.  448.  In  Miller  v.  Iliayer,  06  Kan. 
278,  280,  150  Pac  6S7.  538,  which  was  a 
T^Ievin  action.  It  was  said: 

"If  for  any  reason  the  indebtedness  evidenced 
by  the  note  does  not  exiat,  the  plaintiff  is  not 
entitled  to  tbe  possession  of  the  property  in 
controversy  under  his  chattel  mortgage.  Wliat> 
ever  defeats  the  note  ma^  be  set  up  as  a  de- 
fense to  defeat  the  plaintiff  in  this  action.  Id 
order  that  the  dispute  concerning  tbe  transao 
tion  may  be  settled,  it  is  necessary  that  the 
claims  of  both  tbe  plaintiff  and  the  defendant 
be  adjudicated.  Both  parties  ask  that  tbe  right 
to  the  possession  of  the  property  be  determined. 
It  is  proper  that  this  be  done.  This  cannot  be 
done  without  determining  the  matters  present- 
ed in  the  answer.  There  are  no  practical,  in- 
surmountable difficulties  in  the  way  of  deter- 
mining, in  this  action,  all  the  rights  of  these 

Eartics  growing  out  of  the  transacdoa  which 
as  become  the  subject  of  this  lawsuit" 


[2]  In  tbe  present  case  Bight's  cause  of 
action  on  his  cro8»petition,  respecting  the 
very  property  in  controversy,  could  only  be 
determined  by  an  Inquiry  as  to  his  right  to 
set-off  against  the  first  mortgage,  held  by  hts 
codefendanta,  a  claim  for  unliquidated  dam- 
ages; and  the  plaintiff  had  a  vital  Interest 
in  that  issue  because  the  priority  of  its  own 
mortgage  lien  was  directly  involved. 

There  was  a  sharp  conflict  in  the  evidence 
upon  the  issue  whether  appellants  had  fail- 
ed in  any  respect  to  furnish  an  adequate  sup- 
ply of  water  for  drilling  purposes;  but  ttie 
jury  determined  that  issue  against  appel- 
lants, and  the  trial  court  approved  tbe  ver^ 
diet  Tbe  appellants  also  offered  evidoice 
tending  to  Justify  thdr  refusal  to  credit  their 
mortgage  with  the  amount  claimed  to  be  due 
on  the  620  feet  tbe  well  bad  been  drilled 
when  Hight  abandoned  the  contract.  Their 
evidence  seems  to  show,  without  substantial 
contradiction,  tbat  they  knew  of  a  large 
amount  of  claims  for  labor  and  material 
which  had  not  been  paid  by  Hl^t.  and  which 
th^  subsequently  paid  to  prevent  liens  and 
attachments  t>elng  filed  against  the  property. 
We  find  no  error,  however,  In  overruling  the 
objection  to  the  Introduction  of  testimony, 
because  the  petition,  as  well  as  the  cross-peti- 
tion, stated  a  cause  of  action;  and  there  was 
no  error  In  the  admission  of  testimony  or 
the  Instructions  submitting  the  Issue  as  to 
unllqaidated  damages. 

It  follows  that  tbe  judgment  will  be  af- 
firmed. All  the  Justices  concurring. 


(99  KsD.  »3) 

J.  B.  BHODES  LUMBEB  CO.  v.  MOBBIS 
et  al.  <No.  20412.)* 

(Supreme  Court  of  Kansas.  Dec.  0,  1916.) 

fSvUalut  by  the  Court.) 
Mechanics'    Liens  ^^277(3),  281(4)— En- 

n)aOBUENT--ISSUEB  AMD  PBOOF—SUFnCIBII- 

CT  OF  Evidence. 
In  an  action  to  foreclose  a  mechanic's  lien 
on  a  silo,  tbe  answer  denied  nothing,  but  alleged 
the  substitution  of  material  different  from  and 
inferior  to  that  specified  in  the  contract  and 
that  by  reason  thereof  the  silo  burst,  spoiling 
part  01  the  contents.  Tbe  jury  found  that  tbe 
substitution  of  different  material  was  by  agree- 
ment oC  the  parties,  and  allowed  defeadantB 
damages  for  the  amount  of  idlage  found  to  have 
been  spoiled,  and  gave  judgment  to  the  plaintiff 
for  the  difference.  Held,  tbat  the  findings  and 
verdict  are  supported  by  sufficient  evidence,  and 
tbat  the  trial  court  rightly  restricted  dtfend- 
ant's  proof  to  the  only  defuise  pleaded. 

[Ed.  Note.— For  ofher  cases,  see  Uedianlcs' 

Liens.  Cent  Dig.  fiS  548,  549,       ;  Dee.  Dig, 

^277(3),  281(4).] 

Appeal  from  District  Court,  Morris  County. 

Action  by  the  J.  B.  Rhodes  Lumber  Com- 
pany against)  Victoria  Morris  and  others. 
From  the  Judgment,  defendants  apiwaL  Af- 
firmed. 
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Edwin  Anderson,  of  Conncll  Grove,  and 
Frana  B.  lindgulst,  of  Kansas  City,  Mo.,  for 
appellants.  MIctaolson  &  Pirtle,  of  Conncll 
<SroT^  for  appdlee. 

PORTER,  J.  On  August  11\  1916,  the 
Wooden  Hoop  Silo  Company  made  a  contract 
to  build  a  silo  for  J.  P.  Morris,  for  which  he 
agreed  to  pay  $225.  After  the  completion  of 
the  silo,  he  refused  to  payi  the  purchase 
price,  and  the  sUo  company  filed  a  mecbaDlc's 
llai.  Subsequently  It  assigned  the  lien  and 
-claim  to  the  appellee.  On  January  1,  1914,  J. 
P.  Morris  died  intestate,  and  this  action  to 
foreclose  the  lien  was  brought  against  the 
administrator  and  heirs  of  his  estate.  An 
-answer  was  filed  which  did  not  contain  a 
■general  denial.  It  admitted  the  material 
statements  of  the  petition,  and  In  addition 
set  up  as  a  defense  that  the  silo  was  not 
-constructed  according  to  the  terms  of  the 
contract;  that  Instead  of  No.  l,  four-Inch 
flooring  specified  In  the  contract,  defective 
car  siding  and  also  insufficient  wooden  hoops 
were  used.  It  alleged  that  by  reason  of 
these  defects  the  sUo  burst  after  It  bad  been 
filled,  and  that  20  tons  of  silage,  worth  $8 
per  ton,  spoiled.  The  answer  alleged  that 
by  reason  of  the  faulty  construction  of  the 
silo,  and  <m  accoant  of  certain  expenses  In- 
cnrred  In  attempt  to  repair  tbe  same,  the 

-defendant's  damages  exceeded  the  amonnt 
sued  for.  The  reply  allied  that  car  Biding 
ms  aabstitoted  for  four-Inch  flooring  by 
ajgreemrat  with  the  purchaser  and  for  the 
reason  that  be  did  not  desire  to  wait  until 
tbe  flooring  spedfled  in  the  contract  could 
be  obtained,  and  that  the  broken  hoops  were 
immediately  replaced  by  wire  cables  with 
hla  consent.  It  denied  the  other  allegations 
of  tbe  answer.  The  Jury  returned  special 
findings  and  a  verdict  in  plalntlfTs  favor 
tor  $21(K74.  The  flndii^  show  that  defend- 
ants were  allowed  for  6  tons  of  silage  spoil- 
ed, which  the  Jury  valued  at  $6  per  ton. 

The  findings,  which  are  well  supported  by 
the  evidence,  sustain  all  the  contentions  of 
the  plaintiff.  Several  quite  technical  objec- 
tions are  raised,  but  no  substantial  reason  Is 
su^ested  why  tbe  Judgment  should  not  be 
afiSrmed.  The  answer  denied  nothing.  The 
sole  defense  was  predicated  upon  the  sub- 
stitution of  material  different  from  and  in- 
ferior to  that  specified  In  the  contract.  At 
the  trial  it  was  too  late  for  defendants  to 

•  question  whether  the  silo  company  was  a 
corporation.  Whether  the  plaintiff.  In  ar- 
ranging for  the  substitution  of  a  different 
class  of  lumber  from  that  specified  in  the 
contract,  was  .acting  under  express  authority 
from  the  silo  company,  was  not  material,  be- 
cause, as  the  evidence  and  findings  show,  Dr. 
Morris,  tbe  agent  of  his  father,  the  purchaser, 

-consented  to  tbe  substitution,  and  the  evi- 
dence shows  a  sufficient  consideration  for  the 

-agreement.    Tbe  lumber  company  was  at 


least  a  subcontractor  and  supplied  the  lumber 
on  the  contract  of  the  silo  company.  The 
trial  court  rightly  restricted  defendant's 
proof  to  the  defense  pleaded,  and  properly 
refused  to  admit  evidence  of  the  condition  of 
the  silo  at  the  time  of  the  trial,  or  to  submit 
that  question  to  the  Jury. 

The  special  findings  show  tbe  Jury  were  not 
misled  by  the  fact  that  the  coiirt  in  one  In- 
struction used  the  word  "and"  where  tbe 
word  "or"  would  have  been  appropriate. 

The  Judgment  Is  affirmed.  All  tbe  Justices 
concurring. 


(99  Kao.  222) 

OANIBLSON  V.  DANIELSON.  (No.  20238.) 
(Supreme  Court  of  Kansas.  Dec.  0,  191&) 

(ByUabiu  bar  Me  Com*.) 
DivoROi  ^»25S— DzBTBiBnnoN  of  Pbopsbtt 

—SUFFICIENCT  or  EVIDENOE. 

The  evidence  considered,  and  held,  that  the 
judgment  refusing  a  divorce  and  making  a  di- 
viaion  of  property  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases.  Divorce,  Cent 
Dig.  §S  716,  717 ;  Dec.  Dig.  «=»253.] 

Appeal  from  District  Court,  Cloud  County. 

Action  by  William  Danlelson  against  Bet- 
tie  Danielson.  From  the  Judgment*  the 
plaintiff  appeals.  Affirmed. 

Pnlsifer  &  Hnnt,  of  Concordia,  for  appel- 
lant Sturges  &  Sturges,  of  Coiu»rdla,  for 
appeUe& 

BUBCH,  J.  The  action  was  one  for  di- 
vorce. Divorce  was  denied,  but  a  dlvlsktu 
of  property  was  made.  The  plaintiff  ai^ieala. 

The  court  has  experienced  considerable 
dlfilcalty  In  reaching  a  conclusion  respecting 
tbe  propriety  of  the  action  of  tbe  district 
court  In  denying  tbe  plaintiff  a  divorce.  Tbe 
evidence  wlU  not  be  discussed  In  detail. 
That  In  favor  of  the  plaintiff  established 
grounds  for  divorce  recognized  by  the  law  of 
this  s^te.  With  tbe  polity  of  the  law  tbe 
courts  have  nothing  to  do.  The  defense  was 
not  very  vigorous.  It  consisted  chiefly  of 
half  denials,  explanations,  palliations,  and 
weak  counter  charges.  The  plaintiff  sepa- 
rated from  the  defendant  and  went  to  the 
city  of  Clyde,  where  he  engaged  in  business. 
There  can  be  no  doubt  that  Vno  letters  writ- 
ten by  the  defendant  to  her  husband,  after 
she  found  their  matrimonial  ship  on  the 
rocks,  came  from  her  heart  and  represented 
her  true  self.  They  admitted  fault,  ex- 
pressed sorrow,  and  t)e^d  pardon  for  ugly 
words,  pleaded  that  she  was  but  human  clay, 
told  of  tbe  emptiness  of  her  home  and  her 
life,  implored  forgiveness,  and  expressed  a 
longing  desire  for  his  return.  The  distressed 
wife's  yearning  cry  for  her  husband  to 
come  home  Is  Indeed  a  moving  thing.  But 
there  Is  sufficient  In  the  record  to  indicate 
that  had  he  returned.  It  would  not  have 
been  long  until  his  wife's  unfortunate  di^po- 
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Bltlon  would  have  reasserted  Itself,  and  the 
Bame  Infelicitous  condition  of  affairs,  which 
bad  grown  worse  in  later  years,  would  have 
again  confronted  them.  Perhaps  the  defend- 
ant is  helpless  against  her  own  unhappy 
temperament,  and  the  cause  may  be  largely 
pathological.  It  may  be  that  the  plaintiff 
feels,  deep  down  in  his  inner  consciousness, 
that  his  wife  really  loves  him,  and  It  may 
be  be  was  more  wearied  and  exasperated 
than  wounded  by  her  conduct.  For  a  long 
time  at  least  It  was  borne  with  much  sereni- 
ty. There  are  no  findings  of  fact,  and  this 
court  can  do  little  more  than  speculate  with 
reference  to  what  determined  the  judgment. 
The  evidence  was  chiefly  oral.  The  court 
saw  and  heard  the  parties  themselves,  and 
applying  the  rules  of  appellate  procedure, 
which  are  sound  in  principle  and  wholesome 
In  result,  this  court  la  unable  to  say  that  the 
ludgment  la  wholly  without  substantial  foun- 
dation. 

The  division  of  property  is  quite  as  unsat- 
isfactory as  the  order  refusing  a  divorce. 
The  defendant  was  charged,  until  further  or- 
der, with  the  maintenance  of  the  two  chil- 
dren of  the  marriage,  Ethel  and  Reynold, 
who  were,  respectively,  13  and  10  years  old 
at  the  time  of  the  trial  in  April,  1015.  The 
property  divided  was  contributed  and  accu- 
mulated by  both  parties.  It  consists  of  a 
farm  of  160  acres,  a  farm  of  80  acres,  a  res- 
idence in  Concordia,  an  Interest  in  a  cloth- 
ing store  in  the  clt7  of  Clyde,  notes  to  the 
amount  of  967S,  household  goods,  and  an  au- 
tomobile. The  two  farms  are  covered  by  a 
mortgage  for  $2,500,  and  the  plaintiff  owes 
personal  debts  to  the  amount  of  $1,870.  The 
residence  in  Concordia  was  valued  at  $8,000 
and  was  given  to  the  defendant  The  plaln- 
tilTs  interest  In  the  store  at  Clyde  was  val- 
ued at  $4,000,  and  was  awarded  to  him.  The 
household  goods  were  given  to  the  defend- 
ant, and  the  automobile  to  the  plaintiff, 
without  valuation.  The  farm  of  160  acres 
was  given  to  the  defendant,  dbarged  with 
$1,300  of  the  mortgage,  and  the  farm  of  80 
acres  was  given  to  tiie  i^laintlff,  charged 
with  the  remainder  of  the  mortgage.  The 
plaintiff  produced  a  real  estate  agent  as  a 
witness  who  valued  the  larger  farm  at  from 
$13,500  to  $13,700,  and  the  smaller  farm  at 
from  $6,500  to  $6,800.  Another  witness  for 
the  plaintiff  valued  the  larger  farm  at  $13,- 
500  and  the  smaller  farm  at  $6,750.  The  de- 
fendant's brother  and  another  witness  In  her 
behalf  valued  the  larger  farm  at  $15,000  and 
the  smaller  farm  at  $5,000.  In  the  briefs 
each  side  recommends  to  this  court  the  evi- 
dence of  the  other  side.  The  plaintiff  testi- 
fied that  the  240  acres  of  land  were  worth 
from  $70  to  $80  per  acre.  He  was  not  asked 
to  value  the  farms  separately. 

Taking  the  figures  most  favorable  to  the 
defendant,  the  net  share  apportioned  to  each 
party  was  as  follows: 


The  dtf endant  received : 

Residence   $  3,000 

Farm    13,500 

Total   *  $16,500 

Leaa  mortgage   1,300 

Net  valoe  $15,200 

The  plaintiff  received : 

Clothing  store  intcrcat   $  4,000 

Farm    6.800 

Notes   675 

Total    $11,375 

Lesa:  Mortg&ge  $1,200 

Debts   1.S70  2,570 

Net  value   $  8,806 

On  ttie  evidence  for  the  defctndant,  Hie  afr 
count  stands  as  follows: 

The  defendant  received : 

Resilience   $  8.000 

B^arm    16^000 

Total   $18,000 

Less  mortgage    1,300 

Net  value    $16,700 

The  plaintiff  received: 

Clothing  store  interest   $4,000 

Farm    6,000 

Notes    575 

Total   $9,575 

Less:  Mortgage  $1,200 

Debts   1,370  2,670 

Net  value   $7,006 

The  plaintiff  testified  that  the  land  Is 
worth  from  $70  to  $80  per  acre.  If  the  farms 
are  of  equal  value,  and  are  worth  $75 
acre,  the  account  stands  as  follows: 

The  defendant  received : 

Reaidence    $  3.000 

Farm    12,000 

Total   $16,000 

Less  mortgage   1,300 

Net  value    $13,700 

The  plaintiff  received: 

Clothing  sture  interest   $  4,000 

Farm    6.000 

Notes    576 

Total   $10,676 

Less:  Mortgage  $1,200 

Debts   1.370  2.670 

Net  value   $8,006 

Averaging  these  results,  the  defendant  re- 
ceived more  than  $15,000  and  the  plaintiff 
lees  than  $8,000.  What  values  the  court 
deemed  to  be  established  by  the  evidence  can- 
not be  known. 

Years  ago  the  defendant  received  from  her 
relatives  80  acres  of  land.  Afterwards  half 
of  the  tract  was  sold  for  $900,  and  still  later 
the  remainder  was  sold  for  $2,850.  The 
funds  derived  from  these  sales  were  used 
and  invested  as  common  assets  of  the  hus- 
band and  wife.  In  the  year  1900  the  resi- 
dence In  Concordia  was  purchased  for  $2,800 
and  title  was  taken  in  the  wife's  name. 

The  plaintiff's  net  Income  from  his  cloth- 
ing store  in  Clyde  was  not  shown,  and  the 
ayerage  net  Income  from  the  two  forma  was 
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not  shown.  The  pl^ntifTa  physician  tesU- 
fled  as  follows: 

"Have  treated  Mrs.  Danielson  profcsaionally. 
I  saw  her  this  morning.  She  did  not  sleep  any 
last  night,  and  was  extremely  nervous.  I  treat- 
ed her  in  the  latter  part  of  1913.  She  was  ei- 
tremely  nervous.  That  might  be  inherited,  or  it 
might  be  brought  on  from  other  causes.  The 
majority  of  women  after  childbirth  are  nervous. 
She  bad  some  inflammation  of  the  right  ovary, 
and  was  lacerated  some.  She  probably  took 
treatment  off  and  on  for  about  six  weeks.  I 
have  seen  bar  occasionally  since  then.  I  think  I 
treated  her  in  Febmarr,  1016.  Have  probably 
seen  her  a  dozen  times  within  the  last  eight 
months  or  a  year.  In  1913  she  was  suffering 
from  nenrasthenia.  I  found  her  in  the  condition 
the  majority  of  women  are  who  ^lave  borne  chil- 
dren. Her  condition  was  no  worse  than  the 
ordinary  woman  of  that  age.  She  improved  un- 
der treatment  There  was  no  more  the -matter 
with  her  mind  than  yon  would  find  In  any  neu- 
rasthenic patient." 

The  maintenance  of  the  two  children  will 
be  a  financial  bnrden  on  the  defendant,  bnt 
they  cannot  be  regarded  as  ungnalifled  lia- 
bilities. The  order  respecting  their  main- 
tenance may  be  changed  at  any  time.  I^e 
ptaintiff  carries  life  insurance  for  their  bene- 
fit to  the  amount  of  $2,500.  The  court's  pur- 
pose at  the  conclusion  of  the  trial  was  to 
give  the  defendant  a  life  estate  In  the  larger 
farm,  with  the  remainder  In  fee  to  the  two 
children.  Discovering  that  this  could  not  be 
done,  judgment  was  rendered  as  indicated; 
but  the  defendant  immediately  deeded  the 
farm  awarded  her  to  the  children,  reservlDg 
a  life  estate  to  herself. 

The  statute  reads  as  follows: 

"When  the  parties  appear  to  be  in  equal 
wrong,  the  court  may  in  its  dlscEctlon  refuse  to 
grant  a  divorce,  and  In  any  such  case  or  in  an; 
other  case  where  a  divorce  is  refused,  the  court 
may  for  good  cause  shown  make  such  order  as 
may  be  proper  for  the  custody,  maintenance  and 
edniation  of  the  children,  and  for  the  control 
and  equitable  division  and  disposition  of  the 

Eroperty  of  the  parties,  or  either  of  them,  as  may 
e  proper,  equitable  and  just,  having  due  regard 
to  the  time  and  manner  of  acquiring  such  prop> 
erty,  whether  the  title  thereto  be  in  either  or  both 
of  said  parties,  and  in  such  case  the  order  ot 
the  court  shall  vest  in  the  parties  a  fee-simple 
title  to  the  property  eo  set  apart  or  decreed  to 
them,  and  each  party  shall  have  the  right  to  con- 
vey, devise  and  dispose  of  the  same  without  the 
consent  of  the  other."  Civ.  Code,  f  668  (Geo. 
St.  1909,  I  6263). 

A  dlvlsioa  of  pn^iertr  under  a  Btatute  of 
this  character  depends  on  the  peculiar  cir- 
cumstances of  the  case.  Some  of  the  things 
to  be  ctHUidered.  In  addition  to  those  speci- 
fied in  the  statute,  are  the  age,  health,  earn- 
ing capacity,  and  future  prospects  of  eadi 
party.  The  question  here  is  not  simply 
wbetbra*  or  not  the  district  court  was  too 
liberal  tn  its  allowance  to  the  defendant,  but 
wbetlier  or  not  the  dlTisl<m  was  so  manUest- 
ly  Inequitable  and  unjust  that  this  court 
diould  interfere.  All  the  facts  considered, 
the  court  concludes  to  let  tlie  division  of 
property  staud. 

Th«  judgment  of  the  district  court  Is  af- 
flrmed.  All  the  Justices  concurring. 


(B9  Kan.  351) 
COOK  T.  COOK  et  aL   (No.  20482.)  * 
(Supreme  Court  of  Eaasas.   Dec  9^ 

(SvUabut  by  the  Court.) 

1.  Bjbctment  ®=990(1)— Witkissbs  ^159(7) 
— Admissibility— Transactions  with  De- 
ceased Pebsons. 

In  ejectment  the  defendants  (husband  and 
wife)  claimed  under  an  oral  gift  from  the  plain- 
tiff (the  husband's  father),  followed  by  posses- 
sion and  improvements.  Held,  that  the  rejec- 
tion of  evidence  that  the  plaintiff's  wife,  who 
bad  since  died,  had  approved  the  gift,  was  not 
trror,  because,  If  offered  to  show  title  derived 
from  her,  it  was  incompetent  under  the  stat- 
ute (Iiaws  1911,  c.  229.  |  1)  rdating  to  trana- 
actions  with  persons  since  deceased,  and  other- 
wise it  was  immaterial. 

[£d.  Note.— For  other  cases,  see  £>jectment. 
Cent.  Dig.  U  261;   Dec.  Dig.  ^90(1); 

Witnesses,  Cent  Dig.  i  674;  Dec.  Dig.  ^ 
159(7).3 

2.  Gifts  «=>49(4)— Laud— Etidkitck. 

In  such  an  action.  It  is  held  that  too  great 
a  burden  was  not  placed  upon  the  defendants 
by  an  instruction  that  a  gift  of  land  cannot  he 
inferred  from  slight  drcumstances^  but  must  be 
proved  by  evidence  of  such  a  clear  nature  and 
quality  as  to  satisfy  the  minds  of  tlie  Jury. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  5  96;   Dec  Dig.  «=949(4).] 

3.  EjECTVinT  «s>110  —  Actions  —  Insisco- 

TIONS. 

In  such  an  action,  it  being  admitted  that  the 
son  as  lessee  had  executed  a  lease  from  his  fa- 
ther, no  error  was  committed  in  refusing  a 
requested  instruction  to  the  effect  that  the  de- 
fendants were  not  thereby  estopped  to  dny  the 
plaintifPa  title,  if  they  had  taken  possession 
under  the  gift  and  made  lasting  and  valuable 
improvements,  where  the  jury  were  told  that  if 
the  plaintiff  gave  them  the  land,  and  t&ey  took 
possession  under  the  gift  and  made  lasting  and 
valuable  improvements,  they  were  entitled  to 
recover  notwithstanding  the  execution  of  the 
lease,  although  as  a  reason  it  was  stated  that 
in  Back  circumstances  the  lease  would  have 
been  invalid  for  want  of  the  wife's  signature. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  .55  319-326;  Dec.  Dig.  «&=>110.] 

Appeal  from  District  Court,  Lyon  County. 
AcUon  by  W.  S.  Cook  against  W.  O.  Cook 
and  another.  From  a  judgment  for  plaintiff, 
defendants  appeal.  Affirmed. 

Dennis  Madden,  of  Emporia,  for  appel- 
lants.   Samuel  &  Hartley,  of  Bmporia,  for 

appellee. 

MASON,  J.  On  May  7,  1915,  W.  S.  Cook 
brought  ejectment  against  his  son  W.  O. 
Cook,  and  bis  son's  wife,  Nora  Cook,  tor  the 
possession  of  a  farm.  He  recovered  a  Judg- 
ment, and  the  defendants  appeal. 

The  evld^ce  showed  that  prior  to  1902 
the  ffttber  owned  the  land ;  that  in  that  year 
he  gave  possession  to  the  son,  nlio  had  ever 
since  retained  It  The  son  testified  that  he 
took  possession  under  an  oral  gift,  and  made 
lasting  and  valuable  improvements ;  that  his 
father  told  blm  U  he  did  all  right  be  would 
probably  make  him  a  deed  some  time;  that 
be  would  pay  the  taxes  as  long  as  be  lived, 
and  would  make  a  deed  a  little  later  on.  Tbe 
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Catber  dwied  tbe  gift,  and  asserted  that  bis 
«on  bad  been  merely  a  tenant  on  shares.  He 
produced  several  leases  to  that  effect,  saying 
that  one  had  been  executed  each  year,  but 
that  some  of  Uiem  had  not  been  preserved. 
He  also  contended  that  the  only  Improve- 
ments were  of  a  slight  and  temporary  char- 
acter, and  were  made  partly  at  bis  expense. 
TTbe  son  denied  that  a  lease  was  executed  at 
the  time  be  took  possession,  or  for  that  year. 
Be  admitted  executing  several  leases,  and 
explained  tfaem  by  saying  that  be  signed 
them  to  keep  peace  in  the  family.  The  er- 
rors assigned  relate  to  the  rejection  of  evi- 
dence and  to  tba  giving  and  refusal  of  In* 
structloos. 

[1]  1.  The  son's  wife  testified  that  before 
they  were  married  the  plaintiff  had  promised 
to  deed  the  farm  to  her  husband  and  herself ; 
that  after  the  marriage  and  before  they  mov- 
«d  to  the  farm  he  said  they  were  to  have  it 
and  $500  to  stock  It  up.  She  offered  to  testi- 
fy that  after  the  plaintiff  had  told  her  "to  go 
down  there,  and  he  would  deed  them  the 
land,"  his  wife,  who  had  since  died,  said  that: 

"That  salted  her  because  the  land  belonged 
to  her.  That  her  money  went  in  to  buy  it,  and 
flhe  wanted  him  to  do  that" 

This  testimony  was  ruled  out  If  it  was 
offered  on  the  theory  of  showing  that  the 
defendants  had  derived  title  from  the  plain- 
tiff's wife,  the  niling  was  correct  under  the 
statutory  provision  which  forbids  any  one  to 
testify  In  his  own  behalf  to  a  transaction 
wltb  a  person  since  deceased,  ''where  either 
party  to  the  acticHi  claims  to  have  aeqntred 
title,  directly  or  indirectly  from  such  deceas- 
ed person."  Laws  Iffll,  c  TSSi,  1 1.  If  (rffer- 
ed  for  any  othw  purpose  Its  exdnsion  can- 
not be  regarded  as  vitally  Important  The 
witness  had  testified  directly  to  the  promise 
made  by  ber  husband's  father.  Her  state- 
ment that  the  mother  was  present  and  ex- 
pressed her  approval  added  nothing  to  the 
force  of  the  testimony,  beyond  perhaps  such 
corroboration  as  might  be  deemed  to  result 
from  the  statement  of  collateral  details,  un- 
important in  themselves. 

The  son  testified  ttut  In  December,  1906, 
be  bad  told  his  mother,  In  bis  father's  pres- 
ence, that  bis  father  bad  given  him  notice 
to  leave  the  premises  on  the  first  of  the  nnt 
March.  He  was  asked  what  bad  occurred 
at  the  time  of  the  conversation,  and  answer- 
ed that  be  bad  told  her  he  had  been  given  a 
written  notice  to  leave.  This  answer  was 
stricken  out  tax  an  objection  by  the  plaintiff. 
The  defendants  then  offered  to  show  that 
the  mother  bad  said  she  wanted  son  to 
occupy  the  fiinn,  and  to  give  bis  fatber  a 
written  lease,  so  as  to  keep  peace  in  the 
family,  and  tliat  this  was  one  of  the  reasons 
for  his  signing  the  lease,  This  offer  was 
not  rejected,  bat  the  Judge  said:  "That  wont 
respond  to  your  question  at  aU.  Ask  the 
question  along  that  ItaieL**  Further  questions 
were  then  asked  and  answered,  but  the  fol- 


lowing question  and  answer  were  Btricka 
out  on  the  idaintiff's  ohjectlcm  that  ttiey  woe 
within  the  statutory  rule  r^rred  to: 
"Q.  What  was  agreed  to  between  yoa?  A. 

Of  course,  she  told  me  not  to  move;  that  I 
didn't  have  to." 

What  has  already  been  said  of  the  rejected 
offer  applies  as  well  to  the  evidence  stricken 
out — ^If  the  statement  of  the  mother  was  In- 
tended to  establish  a  claim  to  the  pr<^rty 
derived  through  her,  it  was  Incompetent;  if 
It  was  offered  for  any  other  purpose,  it  was 
not  sufficiently  p*yty^fil  to  furnish  a  iMsis 
for  reversaL 

[>]  2.  Ooraplalnt  is  made  <tf  the  giving 
an  instructton  the  matoial  part  of  wbldi 
was  In  these  words: 

"While  leas  positivQ  proof  Is  required  to  «^ 
tablisb  a  parol  gift  of  land  from  father  to  wm 
than  between  persons  not  so  related,  you  are  not 
warranted  in  inferring  a  gift  from  slight  cir- 
cumstancea.  He  proof  most  be  by  a  prepon- 
derance of  the  evidence,  and  must  be  of  such  a 
clear  nature  and  quality  as  satisfies  your  mind 
that  the  gift  was  actually  made." 

The  i>ortloDS  of  the  Instruction  objected 
to  are  those  declaring  that  a  gift  Is  not  to  be 
inferred  from  slight  circumstances,  and  that 
the  proof  on  the  subject  must  be  of  such  a 
dear  nature  and  quality  as  to  satls^  the 
mind.  The  statute  of  frauds  requires  the 
transfer  of  the  title  to  real  estate  to  be  ac- 
complished by  a  written  Instrument  Gen. 
Stat  1909,  I  8837.  Where  an  oral  gift  is  en- 
forced because  It  has  been  followed  by  the 
making  of  such  Improvements  that  to  deny 
enforconent  would  be  unjust  and  inequitable, 
the  proof  Is  required  to  be  made  by  some- 
thing more  than  a  mere  preponderance  of  the 
evidence.  Note,  9  U  R.  A.  (N,  S.)  608.  It 
Is  said  that  "the  gift  must  be  shown  by  clear 
and  coDvlndng  proor*  (Flanlgan  v.  Waters, 
67  Kan.  18,  21,  45  Pac.  66,  67);  that  even 
as  between  parent  and  child  "the  evid«ice 
thereof  must  be  itosltlve  and  unambiguous 
and  the  terms  clearly  defined"  (29  Cyc.  1658). 
We  do  not  think  the  instruction  complained 
of  placed  too  great  a  burden  on  the  defend- 
ants. 

tS]  S.  Hie  defendants  also  complain  of  the 
refusal  to  give  instmctions  requested  to  the 
effect  that  the  execution  of  the  leases  by  the 
son  did  not  estop  them  to  deny  the  plaintiff's 
title,  if  they  toot  possession  of  the  land  un- 
der the  gift;  and  that  if  the  gift  was  made, 
and  they  took  possession  under  it.  and  made 
valuable  and  lasting  improvements,  tb^ 
should  recover,  notwithstanding  the  leases. 
For  the  leases  to  have  operated  as  an  esti^ 
pel  it  was  necessary  that  the  defendants 
should  have  ^ther  obtained  possession  or 
retained  U  by  virtue  tit  th^  Ireton  v.  Ire- 
ton,  69  Kan,  92,  B2  Fac.  74.  But  the  instruc- 
tions given  were  sufficient  to  protect  flie  In- 
terest of  the  defendants  In  this  regard.  ISw 
fact  that  the  case  was  submitted  to  the  Jury 
for  thdr  dedslon  implied  that  the  defend- 
ants were  not  necessarUy  estopped  by  the 
leases,  for  tb^  es«atloa  was  admitted^  and, 
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It  tliat  In  Itself  had  amonuted  to  an  estoppel, 
nothlDg  would  have  been  left  to  try.  Bnt 
explicit  Instructions  were  also  given  to  the 
effect  that  If  the  plaintiff  gave  the  defend- 
ants the  land,  and  tbey  took  possession  nnder 
the  gift  and  made  lasting  and  valuable  im- 
provements, tliey  were'  entitled  to  a  verdict, 
notwithstanding  the  snbseqnent  execution  of 
a  lease  by  the  son.  It  is  true,  the  court 
stated,  as  a  reason  why  a  lease  would  not 
work  an  estoppel  In  such  drcumstances,  that 
the  place  would  have  become  th^r  home- 
stead, and  the  wife's  signature  would  have 
been  necessary  to  Its  validity.  But  the  rea- 
son stated  for  the  rule  by  which  the  Jury 
were  to  be  guided,  or  the  omission  to  state 
some  other  sufficient  reasm,  could  not  preju- 
dice the  defendants,  so  long  as  the  findings 
of  foct  necessary  to  a  verdict  were  correctly 
enumerated,  nie  charge  required  a  verdict 
for  the  defendants  if  the  jury  believed  (1) 
that  the  plaintiff  had  given  them  the  land, 
(2)  that  they  had  taken  possession  under 
the  gift,  and  (8)  had  made  valuable  and 
lasting  improvements.  The  verdict  for  the 
plaintiff  therefore  Implied  a  finding  against 
the  defOidants  <m  at  least  one  of  the  matters 
indicated,  and  therefore  justified  the  Judg- 
ment that  was  rendered,  since  a  concurrence 
of  the  three  was  neMSsary  to  s  dlflferent  re- 

BOlt 

The  Jadgment  is  affirmed.  All  the  Jnstlces 
concurring. 


09  Kan.  279) 

LOOHIS  V.  NATIONAL  SUPPLY  CX).  OP 
KANSAS  et  al.   CN:o.  20422.) 

(Supreme  Court  of  Kansas.  Dec.  9,  1910.) 

(8vllahu9  h»  tha  Court.) 

1.  jTrDiciAi.  Sales  <8=>59  —  Redemptiow  — 
Equitabu  Rblisf. 

Where  land  has  been  sold  at  judicial  sale, 
and  an  attempt  in  good  faith  is  made  to  redeem 
within  proper  time  by  payment  of  the  required 
amount  to  the  clerk,  who  accepts  a  lees  sum 
than  that  due,  by  reason  of  computing  inter- 
est at  0  per  cent.,  instead  of  at  the  contract 
rate  of  7  per  coit.  (he  and  the  redemptioner, 
through  a  mistake  as  to  the  lav,  supposing 
that  to  be  sufficient),  the  court  has  the  power, 
in  furtherance  of  justice,  to  permit  the  re- 
demption to  be  completed  after  the  expiration 
of  the  statutory  period,  by  the  payment  of 
such  additional  sum  as  will  bring  tiie  total  up 
to  the  amount  of  the  purchase  price,  with  in- 
terest at  7  per  cent,  computed  to  the  date  of 
the  final  payment. 

[Ed,  Note.— For  other  cases,  see  Judicial 
Sales,  Cent  Dig.  8S  115-117;  Dec,  Dig.  <S^ 
S9.] 

2.  jTrotcxAi,  Sales  «=>5&~Riohts  aivd  Ti- 
Tu  or  PoacHAaBKS— Bora  Fide  Pubobab- 
KBs— Notice. 

Where,  within  the  period  allowed  by  the 
statute  for  redemption,  an  attempt  to  redeem 
is  made,  and  by  reason  of  an  error  in  compu- 
ution  or  In  the  rate  ot  Interest  tlie  derk  ac- 
cepts a  less  sum  than  tiie  amount  due,  and 
the  sheriff  executes  a  deed  notwithstanding 
stich  payment,  a  buyer  from  the  grantee  in  such 
deed  is  charged  by  the  clerk's  entry  of  sudi 


payment  with  notice  of  the  redemptioner*8 
rights. 

[Ed.  Note.— For  other  cases,  see  Judidal 
Sales,  Ofeut  Dig.  H  116-117;  Dec.  Dig.  «s>S8.} 

Appeal  from  District  Court,  Miami  Coonly. 

Action  by  Oharles  A.  Loomis  a^nst  the 
National  Supply  Company  of  Kansas  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
appeal.  Affirmed. 

W.  N.  Banks,  of  Independence,  and  Charles 
T.  Meuser,  of  Paola,  for  appellants.  E.  J. 
Sheldon,  of  Paola,  and  Charles  A.  Loomis, 
of  Kansas  City,  Ho.,  for  appellee. 

MASON,  J.  A  real  estate  mortgage  was 
foreclosed,  and  the  property  was  sold  at 
sheriff's  sale,  on  June  16,  1913,  for  $5.S00, 
subject  to  redemption  under  the  statute  with- 
in 18  months.  On  December  11,  1014.  the 
representative  of  the  holder  of  the  right  to 
redeem  deposited  with  the  clerk  of  the  court, 
for  the  purpose  of  effecting  redemption,  the 
sum  of  $6,302.66,  In  addition  to  the  accrued 
costs.  This  deposit  was  less  than  the  requir- 
ed amount,  because  the  Interest  was  comput- 
ed at  6  per  cent.,  Instead  of  7,  which  was 
the  rate  named  in  the  mortgage,  and  also  be- 
cause a  mistake  of  several  dollars  was  made 
in  the  computation  on  that  basis.  On  Decem- 
ber 30,  1914,  a  further  sum  of  S100.04  was 
deposited  with  the  clerk  In  an  effort  to  com- 
plete the  required  amount  on  the  7  per  cent, 
basis.  This  additional  deposit  was  made  2 
weeks  after  the  expiration  of  18  months 
from  the  day  of  sale,  and  was  about  $21 
less  than  enough  to  make  the  total  deposit 
equal  to  the  principal  and  Interest  up  to  that 
time.  On  January  2.  1916,  the  sheriff  exe- 
cuted a  deed  to  the  purchaser,  the  National 
Supply  Company,  and  on  January  15,  1915. 
an  additional  sheriiTa  deed  was  executed. 
On  January  9, 1915,  the  supply  company  exe- 
cuted a  warranty  deed  to  the  property  to  E. . 
J.  Lambert,  who  on  February  12.  1915.  con- 
veyed a  half  Interest  to  Charles  B.  Clapp, 
trustee.  Later  Charles  A.  Loomis  acquired 
the  Interest  of  the  former  holder  of  the  right 
of  redemption,  and  brought  an  action  to  can- 
cel the  sherifTs  deeds  and  subsequent  convey- 
ances, on  the  groupd  that  an  effort  to  redeem 
had  been  made  In  good  faith  within  the  time 
allowed  by  the  statute,  and  that  the  circum- 
stances were  such  that  the  failure  to  deposit 
the  correct  amount  should  not  be  deemed  to 
have  worked  a  forfeiture  of  the  right.  Judg- 
ment was  rendered  for  the  plaintiff;  the 
court,  however,  requiring  him  to  pay  $25  ad- 
ditional to  make  up  for  the  prior  shortage. 
The  defendants  appeal. 

[1]  1.  In  Stewart  v.  Park  College,  68  Kan. 
4(16,  76  Pac  491,  It  was  held  tliat  unsuccess- 
ful attempts  to  meet  the  holder  of  the  cer- 
tificate of  sale,  for  the  purpose  of  paying 
him  the  redemption  money,  did  not  amount 
to  an  effort  to  comply  with  the  statute,  and 
were  not  sufficient  to  prevent  the  loss  of  the 


^ssFor  ether  oaws  wm  tame  teple  and  KMT-HTJUBiSB.  In  all  Key-HDmbered  Dlgeita  and  IndeiM 


Digitized  by 


Google 


628 


161  PACIFIC 


REPOBTEB 


(Kan. 


right  to  redeem  with  tbe  expiration  of  the 
18  raoDtbs.  While  the  mode  of  redemption 
Is  fixed  by  the  statute,  In  exceptional  cases 
the  rourts  have  relieved  parties  from  strict 
compliance  with  the  statutory  rule,  even  to 
the  extent  of  enlarging  the  time  limit.  Quin- 
ton  V.  Adaraa,  87  Kan.  112.  123  Pac.  740. 
Here  the  attempt  to  redeem  was  made  by  one 
of  the  receivers  of  the  owner  of  the  right  of 
redemption.  He  asked  the  clerk  of  the  court 
to  let  him  know  the  amount  required  to  re- 
deem. The  clerk  Indicated  that  he  was  In 
doubt  whether  the  interest  should  be  figured 
at  6  or  7  per  cent,  but  after  consideration 
and  Inquiry  said  he  understood  it  should  be 
6  per  cent.,  and  made  the  computation  on 
that  basis,  stating  the  amount  to  the  receiver, 
who  paid  it  The  Interests  should  have  been 
figured  at  the  contract  rate  of  7  per  cent 
Clark  V.  Nichols.  79  Kan.  612,  100  Pac.  626. 
In  behalf  of  the  defendants  U  Is  argued  that 
the  mistake  made  was  one  of  law,  that  the 
receiver  had  no  right  to  rely  upon  the  Judg- 
ment of  the  clerk  In  the  matter,  and  was 
therefore  guilty  of  such  negligence  as  to  pre- 
vent a  court  of  equity  from  relieving  him 
from  the  consequences  of  his  error.  It  Is 
true  that  the  receiver  was  not  entitled  to  rely 
absolutely  on  the  statement  of  the  clerk, 
and  might.  In  the  exercise  of  a  sufficient  de- 
gree of  diligence,  have  Informed  himself  from 
the  record  of  the  exact  amount  required 
to  redeem.  But  "the  statute  very  properly 
provides  for  redemption  by  payment  to  the 
clerk  of  the  court  who  acts  as  an  officer  of 
the  law,  and  not  as  the  agent  of  any  party  In 
interest,**  and  In  applying  to  him  for  infor- 
mation as  to  the  necessary  amount,  and  In 
making  payment  thereof,  the  receiver  gave 
abundant  evidence  of  a  purpose  in  good  faith 
to  do  whatever  the  law  required  to  effect  a 
valid  redemption. 

Conceding  that  the  highest  degree  of  dili- 
gence was  not  shown,  and  that. the  mistake 
made  resulted  from  a  misunderstanding  of 
the  statute,  a  court  of  equity  might  well.  In 
the  interest  of  Justice,  give  relief  against  so 
severe  a  penally  as  the  forfeiture  of  all  In- 
terest In  the  property,  especially  In  view  of 
the  facts,  that  the  holder  of  the  certificate 
of  purchase  suffered  no  possible  injury  be- 
yond a  slight  delay  In  recelvlilg  the  money, 
and  that  a  readiness  to  make  good  the  short* 
age  was  shown  as  soon  as  attention  was 
called  to  the  matter.  The  deficiency  In  the 
second  payment,  resulting  from  miscalcula- 
tion, was  upon  the  same  grounds  not  a  bar  to 
an  order  allowing  the  redemption.  It  Is  sug- 
gested that  the  final  payment  of  $25  was 
slightly  less  than  It  should  have  been,  but 
this  does  not  appear  to  have  been  brought  to 
the  attention  of  the  trial  court  We  think 
the  conclusions  stated  are  sound  on  princi- 
ple, because  they  are  necessary  to  prevent 
a  strict  adherence  to  the  naked  letter  of  the 
statute  being  unnecessarily  made  the  means 
of  doing  a  serious  injustice.  They  also  find 
support  in  dedaiona  elsewhoe.   In  Moore 


T.  Bishop,  49  S.  W,  957,  20  Ky.  Law  Rep. 
1622,  a  redemption  was  allowed  ai>on  the 
payment  of  $9  additional  after  the  time  Umlt 
had  expired;  the  sum  prerloasly  deposited 
with  the  clerk  having  through  some  mistake 
lacked  that  much  of  the  required  amount 
In  Wakefield  v.  Botherham  et  al.,  67  Iowa, 
444, 25  N.  W.  697,  the  redemptloner  paid  with- 
in due  time  the  amount  which  the  derk 
told  him  was  necessary,  but  which  by  the 
clerk's  error  In  computation  was  4v6  less  than 
it  should  have  been.  He  was  allowed  to  com- 
plete the  redemption  after  the  expiration  of 
the  statutory  period.  There  the  county  was 
the  holder  of  the  certificate  of  purchase,  but 
that  circumstance  does  not  appear  to  have 
affected  the  decision,  the  grounds  of  whldi 
appear  from  this  excerpt  from  the  opinion: 
"It  is  certainly  true  that  plaintiff  coold  re- 
deem the  land  from  the  snle  only  by  paying  to 
the  clerk  the  amount  at  which  the  coaoty 
bought  it  in,  with  10  per  cent  interest  thereon 
from  the  date  of  the  sale  to  the  date  of  the  re- 
demption; and  It  will  be  conceded  that  it  was 
his  business  to  determine  what  that  amonot 
was,  and  that  the  clerk  was  not  charged  with 
the  duty  of  aacertaining  or  determining  it  ia 
the  sense  that  his  determination  of  it  would 
be  coDclustve  of  the  rights  of  the  parties.  It 
does  not  follow,  however,  that  plaintiff  is  Dot 
eotitled  to  relid!  against  the  mistake  which  oc- 
curred in  the  computation  of  the  amount  The 
payment  was  required  to  be  made  to  the  derfc, 
and  he  is  the  custodian  of  the  record  of  the 
sale.  This  record  would  ordinarily  have  to  be 
examined  in  determining  the  amount  which 
must  be  paid  to  effect  a  redemption.  Plaintiff 
went  to  ue  clerk's  office  for  the  purpose  of  as- 
certaining this  amount  and  of  paying  it  to  the 
clerk.  In  accepting  the  statement  of  the  derk 
as  to  the  amount,  he  did  simply  what  the  ma- 
jority of  ordinarily  prudent  men  would  have 
done  under  like  circumstances.  He  was  gaUtj 
of  no  ne^igence  in  the  matter.  He  paid  the 
amount  which  he  honestly  believed  was  aidl- 
cient  to  make  the  redemption.  His  intaitioo 
was  to  redeem  the  property,  and  he  left  the 
office '  believing  that  he  had  effected  a  redemp- 
tion, and  he  knew  nothing  to  the  contrary  un- 
til after  the  expiration  at  the  year  witUa 
which,  by  the  provisions  of  the  statute,  the 
right  to  redeem  might  be  exerdsed.  The  right 
of  redemption  ts  a  valuable  one,  and,  althoogh 
statutory,  it  is  favored  by  the  law,  and  to  hold 
that  it  was  defeated  by  a  trivial  mistake  like 
the  one  in  questlra  would  be  to  Ignore  the 
spirit  of  the  statate  which  created  it  We  think 
Uie  district  court  rightly  held  that  under  the 
facts  of  the  case  the  redemption  might  be  cooi- 
pleted  after  the  expiration  of  the  year  aDowcd 
by  statute."  67  Iowa,  447,  25  N.  W.  686. 

That  decision  has  the  greater  force  from 
the  fact  that  it  was  rendered  before  the 
enactment  of  the  Kansas  redemption  law 
(Gen.  St  1009,  }  6070  et  seq.).  which  was 
modeled  upon  tha,t  of  Iowa.  The  following 
cases,  although  not  directly  in  point  bare 
some  tendency  In  the  same  direction:  Ko- 
foed  T.  Gordon,  122  Cal.  314,  64  Paa  1U5; 
Stephenson  t.  Kllpatrlck,  166  Mo.  262,  65 
S.  W.  773;  Kopper  v.  Dyer,  59  Vt  477,  9 
Atl.  4,  69  Am.  Rep.  742. 

[2]  2.  The  contention  is  made  that  Lam- 
bert is  protected  as  an  Innocent  purchaser  of 
the  land.  If  a  complete  redemption  had  been 
effected  by  a  deposit  of  Che  proper  sum  with 
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the  clerk,  the  sheriff  could  not,  by  makins 
a  deed  to  ttm  porcbaaer,  vest  him  with  the 
power  of  conreyliig  a  good  title  to  a  third 
person.  A  subsequent  grantee  would  be 
dmrged  with  notice  of  the  redemption.  Bere 
a  redemption  had  been  attempted,  but  not 
fully  carried  out  It  was  partial  and  incom- 
plete, but  It  was  treated  by  the  clerk  as  ef- 
fective, and  his  record  showed  what  had  been 
done,  and  was  sufficient  to  charge  buyers  of 
the  land  with  the  claims  of  the  redemptloner. 

me  Judgment  Is  affirmed.  All  the  Justtcea 
COD  earring. 

(99  Kan.  m) 

BOABD  OP  COM'RS  OF  CLOUD  OOUNTZ 
T.  OTT  et  aL   (No.  30217.) 

(Supreme  Court  of  Kansas.  Dec.  9,  1916.) 

{SyttaiuM  bv  Bditorial  Btaff.) 

1.  Rboibtebs  of  Dbds  «ss»S— Compensation. 

Gen.  8L  1909.  {  8^70,  proTiding  for  pay- 
ment of  fees  to  the  rcxistra  of  deeds,  provided 
that  according  to  population  the  register  should 
receive  fixed  sums  per  aonum,  paying  into  the 
treasury  one-half  of  the  fees  in  ezoess  of  such 
nuns  and  being  entitled,  in  event  that  fees 
should  amount  to  less  than  $600,  to  a  sum 
Bufficient  to  increase  bis  compensation  to  the 
fixed  amount.  In  the  middle  of  the  year  the 
act  ot  1913  (Laws  1913,  c.  197)  took  effect,  giv- 
ing the  registers  a  regular  salary  and  requiring 
all  fees  to  be  turned  into  the  treasury.  Held, 
that  until  the  new  statute  took  effect  the  regis- 
ter is  entitled  to  compensation  at  the  rate  fixed, 
plus  one-half  of  the  excess  fees,  and  could  not 
retain  all  of  such  fees  on  the  theory  that  the 
total  sum  payable  for  a  year  might  be  charged 
and  collected  for  services  rendered  doring  the 
first  portion  of  his  incumbency. 

[Ed.  Note.— For  other  cases,  see  Registers  of 
Deeds,  Cent  Dig.  8  8;  Dec.  Dig.  «=>3.T 

2.  CoNsrrruTioNAi,  Law  $=»102(1)— Tbstbd 
Rights— Fees. 

In  such  case,  the  right  of  the  register  to  all 
of  the  fees  collected  could  not  be  uphdd  on  the 
theory  that  until  the  act  of  1913  took  effect 
the  fees  were  his  property*  and  his  right  could 
not  be  impaired  by  subsequent  legislaticm;  the 
statute  relating  to  fees  limiting  his  right  to  re- 
tain them. 

[Bd.  Kote.— For  other  cases,  see  Constitution- 
al Law.  Cent.  Dig.  |  226;  Dec.  Dig.  «=»102{1).] 

8.  Statutes  ^=>283(2)— Enactment. 

Fee  and  Salary  Act  of  1913  (Laws  1913,  c. 
197),  origioally  known  as  House  Bill  No.  678. 
was  passed  by  the  House  on  February  l&tb, 
and  was  messaged  to  the  Senate  on  February 
18th.  On  March  4th  it  was  returned  to  the 
House  for  correction  and  on  the  10th  of  that 
month  ffas  passed  by  the  Senate,  with  amend- 
ments. The  House  refused  to  concur  in  the 
Senate  amendments,  and  the  differences  were 
adjusted  by  conference  committees.  Held,  that 
as  the  bill  was  r^cdarly  enrolled,  certified,  and 
approved  by  the  Governor,  the  presumption  of 
regular  passage  overcomes  any  failure  of  the 
record  to  show  that  the  Senate  considered, 
amended  and  passed  the  bill  after  it  was  recall- 
ed by  the  House  and  rMomed. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Gent  Dig.  S  382;  Dec  Dig.  ^288(2).] 

Appeal  from  District  Court,  Cloud  County. 
On  rehearing.   Rehearing  denied,  and  for- 
mer opinion  affirmed. 
For  former  opinion,  see  157  Paa  1170. 


Sturges  &  Sturgea,  of  Concordia,  Tomlln- 
son  &  Shakers,  of  Independence,  and  Cliarles 
D.  Welch,  of  CofTeyville,  for  appellants. 
Charles  D.  Ise,  of  Cbifeyville,  S.  N.  Hawkes, 
of  Topeka.  and  M.  T.  B.  Van  De  Mark,  of 
Concordia,  for  appellee. 

BURCH,  J.  A  rehearing  was  granted  to 
allow  several  county  officers  other  than  the 
defendant,  whose  Interests  would  be  affect- 
ed by  the  decision,  to  be  heard.  After  llaten- 
Ing  to  oral  arguments  presented  at  the  re- 
hearing and  considering  new  and  supplemen- 
tal bdefs  which  have  been  filed,  the  court 
has  concluded  to  adhere  to  Its  former  deci- 
sion. 

[1]  The  statute  Involved  reads  as  follows: 

"The  roister  of  deeds  of  the  several  counties 
of  the  state  shall  charge  and  collect  the  follow- 
ing fees  for  his  services: 

"ISehedule.] 

"Provided,  that  all  the  fees  enumerated  in 
this  section  shall  be  due  and  payable  before  the 
register  of  deeds  shall  be  required  to  do  the 
work:  Provided  further,  that  the  register  of 
deeds  in  counties  having  the  following  popula- 
tion may  retain  all  fees  collected  as  hereinafter 
specified: 

In  counties  having  a  population  of  more 
than  5,000  and  not  more  than  10,000, 
I>er  annum   f  900 

More  than  10,000  and  not  more  than 
16,000,  per  annum..   1,000 

More  than  16,000  and  not  more  than 

20,000,  per  annum   1,100 

•  •*••*« 

More  than  56.000,  per  annum   3,000 

"And  if  in  any  <«e  year  the  fees  chaned 
shall  be  more  than  the  sums  above  specified 
in  their  respective  counties  the  said  re^sters 
of  deeds  shall  pay  to  the  county  treasurer  of 
their  respective  counties  one-haU  of  such  ex- 
cess, when  colleeted,  taking  duplicate  receipte 
therefor,  one  of  wUch  they  shall  file  with  the 
county  clerk,  and  such  money  shall  become  part 
of  the  general  fund  of  the  county:  Provided, 
that  in  the  coontieB  where  the  fees  charged 
amount  to  less  than  five  hundred  dollars  per 
annnm,  the  county  commissioners  shall  pay 
him  a  sum  suffident  to  make  up  said  amount. 

Gen.  Stat  1909.  |  887a 

It  la  said  that  fees  are  charged,  collected, 
and  retained  for  services  performed;  that 
the  language  Is,  the  register  "may  retain  all 
fees  collected";  that  one-half  the  amount 
above  a  specified  sum  is  to  be  paid  Into  the 
treasury  and  no  more;  and  that  no  one  but 
the  register  has  any  Interest  In  fees  collect- 
ed until  he  has  received  the  specified  sum. 
In  the  present  case,  the  compensation  allow- 
ed before  division  of  fees  with  the  county 
takes  place  would  amount  to  slightly  more 
than  $3  per  day  if  computed  on  that  basis. 
It  Is  conceivable  that  the  total  sum  of  $1,- 
100  might  be  charged  and  collected  for  serv- 
ices rendered  in  the  first  month,  or  week,  or 
even  day  of  a  register's  term  of  office.  It  la 
argued  that  If  he  should  then  die  or  resign, 
he  would  be  entitled  to  the  entire  sum,  be- 
cause the  required  services  had  been  per- 
formed, and  the  contingency  on  which  dlvi- 
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8lon  with  the  connty  depends  had  not  occur- 
red. Decisions  of  various  state  and  federal 
courts  are  dted  as  sustaining  these  views. 

The  conrt  does  not  read  the  statute  in  the 
way  suggested.  The  register  is  antborized 
to  charge  and  collect  specified  fees  for  his 
services,  but  the  statute  does  not  say  that 
he  does  this  as  his  compensation  for  those 
services.  Compensation  to  the  register  Is 
provided  for  later.  Five  cents  was  not  spec- 
ified as  compensation  to  the  register  for  im- 
pressing  a  filing  stamp  on  a  document  ten- 
dered for  filing.  The  purpose  was  to  make 
the  register's  office  self-sustaining,  and  the 
schedule  of  fees  merely  fixes  the  sums  which 
patrons  of  the  office  shall  pay  In  advance 
for  the  performance  of  acts  which  they  oc- 
casion. In  that  portion  of  the  statute  which 
relates  to  the  re^ster's  compensation,  the 
provision  is  that  he  may  retain  all  fees  col- 
lected "as  hereinafter  specified."  The  speci- 
fication is,  in  this  instance,  "per  annum,  $1,- 
100,"  that  is,  $1,100  by  the  year,  or  annual- 
ly. Considered  as  a  whole,  the  statute  cre- 
ates a  fund  out  of  which  official  compensa- 
tion is  payable,  bj  charging  patrons  of  the 
office  small  fees.  Official  compensation  is 
expressly  rated  by  the  year.  On  the  basis 
of  pievlons  experience,  it  was  assumed  that 
fees  charged  would  take  can  of  the  annual 
salariea  up  to  the  limits  stated,  except  in 
some  of  the  smaller  ooimtiea.  Should  the 
fees  in  those  counties  not  amount  to  $500  per 
annum,"  a  salary  of  that  amount  Is  guaran- 
teed. But  if  the  fees  diarged  "in  any  one 
year"  should  be  more  than  sufficient  to  pay 
the  per  annum  compensation,  the  excess  Is 
to  be  divided,  one-half  to  the  county,  and 
one-half  to  the  register  for  the  extra  burden 
of  additional  work. 

The  reductlo  ad  absurdum  employed  by 
the  defendant  in  his  argument  may  be  turn- 
ed against  him.  Very  clearly  the  purpose 
was  to  cover  into  the  treasury  one-half  of 
all  fees  charged  by  the  register  of  deeds  "in 
any  one  year"  above  the  stated  per  annum 
amount  If  the  defendant's  Interpretation 
of  the  statute  be  correct,  not  only  might  the 
county  be  deprived  of  this  excess,  computed 
at  the  end  of  the  year,  but  by  death  or  res- 
ignation of  the  register  each  one  of  several 
incumbents  might  take  out  of  the  fees  charg- 
ed In  a  single  year  a  sum  equal  to  the  total 
per  annum  compensation  affixed  to  the  of- 
fice. 

The  decisions  cited  in  support  of  the  de- 
fendant's contention  are  not  conclusive  and 
need  not  be  reviewed.  They  Involved  stat- 
utes giving  officials  receiving  public  moneys 
percentages  of  the  sums  handled  as  commis- 
sions or  compensatory  fees,  with  maximnm 
limitations  on  the  amount  retainable  in  any 
one  year.  In  each  instance  the  commission 
allowed  was  In  fact  compensation  to  the  of- 
ficer for  his  service  and  responsibility  In 
collecting  and  handling  public  funds.  The 
leading  case,  the  United  States  r.  DkHsaoa, 


16  Pet.  141,  160,  10  L.  Ed.  689,  is  typical. 
The  statnte  involved  provided: 

"  That  instead  of  the  compensation  now  al- 
lowed by  law  to  the  receivers  of  the  public 
moneys  for  the  lands  o£  the  United  States,  tbey 
shall  receive  an  annual  salary  of  five  hundred 
dollars  each,  and  a  commission  of  one  per  cenL 
on  the  moneys  received,  as  a  compensation  for 
dra-k  bire,  recdving,  safe-keeping,  and  trans- 
mitting  such  meneys  to  the  Treasury  of  the 
United  States;  Provided  always,  that  the  wbo1« 
amount  which  any  receiver  of  public  moQeys 
shall  recdve.  under  the  providona  of  this  act, 
shall  not  exceed,  for  anr  one  year,  the  sum  of 
three  thousand  doUars.' " 

It  was  held  that  the  commission  allowed 
was  the  reasonable  compensation  establish- 
ed by  Congress  for  the  expenditures  and 
the  responsibility  incident  to  receiving,  safe- 
keeping, and  transmitting  public  moneys, 
and  that  any  officer  who  incurred  the  ex- 
pense and  responsibility  of  handling  a  given 
sum  of  money  was  entitled  to  the  commis- 
sion upon  it   In  the  opinion  it  was  said: 

"The  words  are,  'and  a  commission  of  one 
per  cent  on  the  moneys  received,  as  a  compen- 
sation for  derk  hire,  recdving,  safe-keepiaz, 
and  transmitting  such  moneys  of  the  United 
States;  provided  always,  that  the  whole  amount 
which  any  receiver  of  public  mtmeys  shall  re- 
ceive, under  the  provisions  of  this  act,  shall  not 
exceed,  for  any  one  year,  the  sum  at  three 
thousand  dollars.'  The  commission  is  on  the 
moneys  received  by  any  one  officer,  not  1^  one 
or  more  officers,  during  any  one  year  of  his 
service;  nor  duiiuc  any  one  calendar  year,  for 
the  services  of  we  or  more  <^cer8  in  that  year. 
It  is  his  compensation  for  dedt  hire,  paid  by 
him,  and  for  liia  responsibilities  in  recdving, 
keeping,  and  transmittmg  the  public  moneys,  and 
not  for  his  services  and  respondbility  in  con- 
nection with  other  officers.  Tlie  commission  is 
a  compensation  attached  to  the  particolar  offi- 
cer fbr  his  yearly  service,  and  not  to  the  offic* 
itsdf  for  a  fiscal  year.  If  the  intention  of  the 
Legislature  had  been  what  the  argument  for 
the  United  States  supposes  the  language  the 
proviso  would  have  been  difEerent;  it  wodd 
have  been:  Provided  that  the  United  States 
ahall  not  in  any  one  calendar  year,  pay  more 
than  one  per  centum  upon  all  the  moneys  re* 
ceived  during  that  year;  and  that  the  commis- 
sion for  any  cme  year  to  whomsoever  paid,  shall 
not.  in  the  whole,  exceed  the  sum  of  $2,600. 
15  Pet  163,  10  L.  Ed.  689.  •  •  •  The  ensct- 
ing  clause  gives  to  each  recdver  a  commisdon 
of  1  per  cent  upon  all  the  public  moneys  re- 
ceived by  him.  This  was  predsdy  in  c<»i- 
fonnity  to  the  antecedent  laws.  The  proviso 
limits  that  percentage  to  an  amount  not  exceed- 
ing $2,500  for  any  one  year.  Until,  then,  the 
percentage  of  the  particular  receiver  has  reach- 
ed that  amount  In  whatever  period  of  the  year 
it  may  arrive,  the  proviso,  according  to  its 
very  terms,  has  no  operation;  aud  when  tliat 
maximum  is  reached,  the  percentage  ceases, 
whether  any  more  public  moneys  are  recdved  by 
that  officer  or  not''^  16  Pet.  165,  10  L.  Ed.  6S9. 

The  statute  of  this  state  contains  a  limita- 
tion quite  like  that  which,  as  the  court  sug- 
gested, was  not  contained  in  the  act  ot  Con- 
gress. If  the  fees  charged  In  any  one  year 
shall  be  more  than  the  per  annum  sum  spec- 
ified, the  register  shall  pay  Into  the  treasury 
one-half  the  excess;  that  is,  there  shall  not 
be  taken  from  register's  fees  charged  in  any 
county  in  any  one  year,  for  compensation  to 
the  register,  more  than  the  sum  specified, 
and  one-half  the  excess  above  that  sum. 
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[t]  It  Is  said  fbat  tbe  fees  eoUected  by  tbe 
defendant  before  the  net  of  1913  took  effect 
were  bis  property,  and  that  bis  right  to  tbem 
oould  not  be  affected  by  subsequent  legisla- 
tion. This  assertion  begs  the  qaestlon  to  be 
decided,  and  Is  made  because  the  defoidant 
Axes  bis  attention  upon  the  words  "may  re- 
tain alt  fees  collected,"  and  Ignores  the  next ; 
succeeding  words,  "as  hereinafter  specified," 
and  tbe  specification  following.  If,  as  the 
court  holds,  the  defendant  was  merely  enU- 
tled  to  compensation  for  his  services  In  a 
per  annam  amount,  to  be  retained  out  of  a 
fond  consisting  of  fees  charged,  he  liad  no 
property  in  any  specific  fee  charged. 

[3]  Finally,  it  Is  said,  that  the  fee  and  sal- 
ary act,  of  which  the  quoted  section  forms  a 
part,  is  Told  because  it  was  not  regularly 
passed.  The  legislative  records  show  that 
the  bill,  which  was  known  as  House  Bill  No. 
578,  passed  the  House  on  February  15,  1913, 
and  was  messaged  to  the  Senate  on  Febru- 
ary 18, 1913.  On  March  4th,  the  bill  was  re- 
turned to  the  HoQse,  at  Its  reqnest,  for  cor- 
rection. On  March  10th  the  Senate  passed 
tlie  bill,  with  amendments.  On  the  same  day 
tbe  House  refused  to  concur  la  the  Senate 
amendments,  and  the  differences  between  the 
two  houses  were  subsequently  adjusted  by 
conference  committees.  The  l^^latlT^  rec- 
ord does  not  anywhere  state  In  terms  that 
the  bill  was  returned  to  the  Senate  after  the 
House  recalled  It  and  before  the  Senate  act- 
ed on  It  The  recorded  fiict  that  the  Senate 
considered,  amended,  and  passed,  not  some- 
thing els^  but  House  Bill  No.  078.  Is  good 
erMoioe  ttiat  tbe  bill  was  b^bre  tbe  Senate 
during  those  deliberations.  If  this  wen  not 
true,  the  presumption  of  regular  passage 
uislng  from  the  enrollment,  certlflcatlon, 
and  gnbematoilal  approval  of  tbe  bill  over- 
comes the  mere  silence  of  the  l«cIsIatlTe 
journals. 

The  forum  Judgment  of  aflbmance  la  ad- 
hered to.  All  the  Justices  concurring. 


<»  Kan.  895) 

PBIEST  T.  BANKERS'  UPB  ASS'N  OF 
DES  MOINES,  IOWA.    (So.  20435.) 

(Sapreme  Oourt  of  Kansas.    Dec  9;  1816J 
(BvUahuM  bv  the  Court.) 

1.  iNSVBAnOE  «=3810^  — O&KOBLLATION  — 
XoncB— ScTPICIBRaT. 
The  notice  contemplated  by  the  act  to  pre- 
veDt  cancellation  or  forfeiture  of  life  insur- 
ance iKillciea  without  notice  (Lawa  1913,  cb. 
212)  is  notice  of  an  Intention  to  forfeit  under 
an  accrued  right  to  forfeit,  resulting  from  de- 
fault in  payment  of  premium  within  the  time 
limited  therefor,  and  notice  given  before  die 
time  has  expired  within  which  payment  may 
rightfully  be  made  that  forfeiture  will  be  en- 
forced if  paym«it  be  not  made,  does  not  aat- 
lify  the  requirement  <tf  the  statute. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  8  904;  Dee.  Dig.  «=9310(2).] 


2.  iNsuBARd  «s>S02-CAifC!mj>Tioir— Stat- 
nroBY  Pbotisions  —  Pbospeotitb  Ofera- 

TIOW. 

The  act  is  prospective  in  Its  operation,  and 
does  not  aCect  forfeiture  or  cancellation  ot 
polides  issued  before  the  act  to<^  effect. 
[Ed.  Note.— For  other  cases,  see  Insurance, 

Dec.  Dig.  «=>302.1 

Appeal  from  District  Court,  Cloud  County. 

Action  by  James  M.  Priest,  by  his  next 
friend,  Mary  F.  Priest,  against  the  Bankers* 
Life  Association  of  Des  Moiuea,  Iowa.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded,  with  directions. 

M.  Y.  B.  Van  Do  Mart,  of  Concordia, 
and  I.  M.  Barley  of  Des  Moines,  Iowa,  for 
appellant  Charles  U  Hunt  and  Park  B. 
Pnlslfer,  both  of  Concordia,  for  appellee. 

BCBGH,  J.  Tbe  action  was  one  to  re- 
cover on  a  matual  benefit  certificate  Issued 
by  the  Bankers'  Llfo  Association  of  Des 
Moines,  Iowa,  to  WlUlam  R.  Priest  A  de- 
murrer was  sustained  to  Uie  answer,  and  the 
defendant  appeals. 

The  hy-la\ra  of  the  assodatlon  are  a  part 
of.  the  contract  QSiey  provide  for  assess- 
ments due  on  the  1st  day  qf  January,  April, 
July,  and  October  of  each  year,  with  a 
"grace"  period  of  one  month  within  vhkSL 
to  pay.  Assessments  are  levied  by  resolu- 
tion of  the  board  of  directors^  and  notices  of 
assessments  are  mailed  to  members  in  the 
mtmth  preceding  the  calendar  month  In 
whldi  the  payment  la  due.  Failure  to  pay 
an  assessment  within  the  required  time  tor^ 
f^ts  membership  and  all  right  to  share  In 
the  funds  of  the  association.  Lapsed  c^ 
tlficates  of  membership  may  be  reinstated, 
at  the  option  of  the  assodatiw,  <«i  written 
application  tha«for.  No  right  to  reinstate- 
ment exists  unless  a  variety  of  conditions 
be  met,  among  them  tielng  good  health,  sound 
constitution,  temperate  habits,  and  unob- 
jectionable occnpatlon  and  residency  on  the 
part  of  the  applicant 

[1]  On  June  23,  1914,  the  assoclaUon  sent 
to  the  Insured  notice  of  assessment  call  No. 
126,  reading  as  follows: 

"This  is  to  notify  you  that  a  levy  has  been 
made  upon  the  assessment  membership  of  this 
company  for  15  per  cent  based  pro  rata  on 
the  amount  of  the  guarantee  fund  of  such  mem- 
bersUp,  for  Oit  purpose  of  providing  benefit 
fund. 

Your  portion  of  tbe  benefit  fund  Is  S13.80 

This  call  embraces  the-  expense  dues  (or 
six  months  for  the  eoatiugent  fund....  4.60 

Total   .$1&40 

"When  more  than  one  certificate  is  Included 
herein  an  equal  proportion  of  the  above  total 
is  rayaUe  on  each. 

"This  sum  is  due  July  1,  1914,  and  payable 
only  to  this  company  at  its  home  office  or  to  a 
depository  bank.  One  month's  grace  is  allowed 
BO  that  payment  may  be  made  on  or  befcnre  Au- 
gust 1,  1914.  If  not  made  by  that  date,  your 
membership  and  insurance  will  thereby  cease 
without  action  by  the  company." 


*a»For  otber  osmm  m*  same  topio  and  KBT-NUKBEB  la  all  Ksy-HumlMrea  Dlseats  and  lodnw 
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The  assessment  was  not  paid  on  or  before 
AugQBt  1,  1914.  On  September  IS,  1914,  tbe 
iDsnred  was  reinstated.  Tbe  relnstatemoit 
was  procured  throng  repreeentatlona  made 
In  the  applicati<Hi  for  reinstatement.  The 
Insured  died  on  November  9.  1914.  Tbe  anr 
Bwer  avoided  tbe  effect  of  reinstatement  by 
alleging  that  tbe  represoitattons  contained 
in  the  application  for  reinstatement  were  not 
tme,  and  predicated  nmllability  on  lapse  of 
membersh^  for  failure  to  pay  the  assessment 
within  the  time  limited.  The  demurrer  to  the 
answer  wa&-  sustained  on  the  ground  that  no- 
tice of  Intention  to  forfeit  membership  bad 
not  been  glvrai,  as  reaulred  by  chapter  212 
of  the  Laws  of  1913.  If  this  notice  was 
essential  and  vras  not  etven,  reinstatement 
and  the  representationa  inducing  reinstate- 
ment were  not  material.  The  statute  reads 
as  follo^ra: 

"An  act  to  prevent  the  cancellation  or  forfel- 
'  tare  of  life  insurance  xraUdes,  withoat  no- 
tice. 

"Be  it  enacted  by  the  Legislature  of  the  State 
of  Kaosas: 

"Section  1.  It  shall  be  unlawful  for  any  life 
insurance  company  other  than  fraternal  doing 
business  in  tbe  state  of  Kansas  to  forfeit  or 
cancel  any  life  inBurance  policy  on  account  of 
the  nonpayment  of  any  premium  thereon,  with- 
out first  giving  notice  in.  writing  to  the  holder 
of  any  such  policy  of  its  intention  to  forfeit  or 
cancel  the  same. 

"Sec.  2.  Before  any  such  cancellation  or  for- 
feiture can  be  made  for  the  nonpayment  of 
any  aoch  premium  tbe  Insurance  company  shall 
notify  the  holder  of  any  such  policy  that  tbe 
premium  thereon,  stating  the  amount  thereof, 
is  due  and  unpaid,  and  of  its  intention  to  for- 
feit or  cancel  the  same,  and  such  policy  bolder 
shall  have  the  right,  at  any  time  within  thirty 
days  after  such  notice  has  been  duly  deposited 
in  the  post  office,  postage  prepaid,  and  address- 
ed to  such  policy  bolder  to  the  address  last 
known  by  such  company,  in  which  to  pay  such 
premium;  and  any  attempt  on  the  part  of  such 
insurance  company  to  caocd  or  forfeit  any  such 
policy  without  the  notice  herein  provided  for 
shall  be  null  and  void.  The  affidavit  of  any  re- 
sponsible officer,  clerk  or  agent  of  the  corpo- 
ration, authoriaied  to  mail  such  notice,  that  the 
notice  required  by  this  section  has  been  duly 
addressed  and  maileil  by  the  corporation  issu- 
ing sudi  policy  shall  be  prima  facie  evidence 
that  such  notice  bas  been  duly  given." 

The  defendant  says  tbe  notice  whlcai  was 
given  complied  with  the  statute.  The  court 
regards  the  statute  as  providing  for.  notice 
of  an  intention  to  forfeit  under  an  accrued 
right  to  forfeit,  and  not  for  notice  given 
before  the  time  for  payment  has  expired  that 
forfeiture  will  be  enforced  if  payment  be 
not  made.  The  notice  of  June  23d  did  not 
and  could  not  state  that  the  assessment, 
which  was  not  due  until  July  1st,  and  which 
could  be  paid  as  late  as  August  1st,  was 
both  due  and  unpaid,  as  the  statute  requires. 

Tbe  defendant  saya  tbe  statute  of  Oils 
stAte  "is  baaed  on  the  New  Yo^k  statute  and 
is  practically  the  same,"  and  cites  two  de- 
cisions of  the  New  Tork  Court  of  Appeals 
to  the  effect  that  notice  containing  tbe  nec- 
essary information,  given  before  the  pre- 
mium Is  payable,  Is  gnffldent.   Craiway  t. 


P.  H.  L.  Ins.  Co.,  140  N.  T.  79.  SS  N.  E.  420; 
O'Brien  t.  Union  Central  Life  Ins.  Ca,  207 
N.  T.  180, 100  N.  B.  702.  The  New  Tork  act 
of  1S76  relating  forfMtnre  of  life  insurance 
policles  provided  that  forfeiture  should  not 
be  permitted  unless  a  notice  stating  the 
amount  pf  premium  due  and  the  place  where 
it  might  be  paid  ww  mailed  to  the  insured 
not  less  llian  SO  days  nor  more  than  60  days 
b^ore  the  payment  became  due  according  to 
the  terms  of  the  policy.  Caiapter  341,  Laws 
of  New  York  18TO.  The  next  year  the  stat- 
ute of  1S76  was  amended.  Tbs  amended 
statute  provided  that  power  to  forfeit  could 
not  he  exeA^lsed  except  under  the  following 
conditions:  "Whenever  any  premium  or  in- 
terest due  upon  any  such  policy  shall  remain 
unpaid  when  due,"  notice  shall  be  given  to 
the  insured,  statlng.tbe  amount  due,  tlie  place 
where  payable,  and  the  parson  to  whom  pay- 
able, and  stating  that  unless  the  premium 
or  interest  tlieu  due  shall  be  paid  within  30 
days,  the  poliey  will  become  forfeited  and 
void.  The  statute  farther  provided  that  pay* 
ment  within  the  90  days  limited  therefor 
should  satisfy  the  requirements  of  the  pol- 
Icy,  and  then  proceeded  as  follows: 

"Provided,  however,  that  a  notice  stating 
when  the  premium  will  fall  due,  and  that  if  not 
paid  tbe  policy  and  all  payments  thereon  will 
become  forfeited  and  void,  served  in  the  man- 
ner hereinbefore  provided,  at  least  thirty  and 
not  more  than  sixty  days  prior  to  the  day  when 
the  premium  is  payable,  shall  have  the  same 
effect  as  tbe  service  of  the  notice  hereinbefore 
provided  for."  Chapter  821,  Laws  of  New 
Yorli  1877. 

Very  clearly  two  kinds  of  notice  are  here 
recognized:  One,  the  advance  notice  stating 
when  premium  will  fall  due,  with  a  for- 
feiture warning,  and  tbe  other,  a  forfeiture 
notice  given  after  default  arising  from  non- 
payment  of  premium  within  the  contract 
time.  The  Conway  Case  was  decided  under 
tbe  act  of  1877.  Advance  notice  of  the  fifth 
year's  premium  on  the  policy  sued  on  was 
given.  Tbe  notice  contained  tbe  forfeiture 
reminder.  Instead  of  paying  the  premium, 
the  policy  bolder  gave  bifi'  note  for  the 
amount  The  note  was  not  paid,  and  the 
policy  was  canceled  without  the  giving  of 
another  notice.   Tbe  court  said: 

"The  notice  provided  to  be  given  by  the  stat- 
ute as  a  condition  of  its  right  to  declare  a  pol- 
icy lapsed  for  nonpayment  of  an  annual  pre* 
mlum  was  not  necessary,  inasmuch  as  it  had 
duly  given  the  notice  before  the  premium  be- 
came due,  which  the  statute  has  provided  tor." 
Conway  v.  P.  M.  L.  Ins.  Co.,  140  N.  Y.  79,  86. 
35  N.  E.  420,  422. 

Afterwards  the  Legislature  of  the  state  of 
New  York  went  back  to  notice,  with  for- 
feiture warning,  given  before  the  time  when 
premium  Is  payable.  Section  92  of  the  Con- 
solidated Insurance  Laws  of  New  York  con- 
tains the  following  provisions: 

"Nor  shall  any  such  policy  be  forfeited,  or 
lapsed,  by  reastMi  of  nonpayment  when  due  of 
any  premium,  interest  or  installment  or  any 
portion  thereof  required  by  tbe  terms  at  the 
poli(7  to  be  paid,  within  one  year  from  the 
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failure  to  pay  euch  premium,  interest  or  in- 
stallment, unless  a  written  or  printed  notice 
Btatine  the  amoant  of  such  premium,  interest. 
Installment,  or  portion  thereof,  due  on  sudi  pcA- 
icy,  the  place  where  it  shall  be  paid  and  the 
pezww  to  whom  the  same  is  payable,  shall  have 
been  duly  addressed  and  mailed  to  the  person 
wtiose  life  is  insured,  *  *  *  at  least  fifteen 
and  not  more  than  (orty-Bve  days  prior  to  the 
day  when  the  same  ia  payable.  The  notice 
shall  also  state  that  unless  such  premium,  inter- 
eBt.  installment  or  portion  thereof,  then  due, 
shall  be  paid  to  the  corporation,  or  to  the  duly 
appointed  agent  or  person  anthorised  to  collect 
such  premium  by  or  before  the  day  it  faUs  due, 
the  policy  and  all  payments  thereon  will  be- 
come forfeited  and  Told  except  as  to  the  right 
to  a  surrender  value  or  paid-ap  policy  as  in 
this  chapter  provided.  If  the  payment  demand- 
ed by  such  notice  shall  be  made  witliin  its  time 
limited  therefor,  it  shall  be  taken  to  be  In  full 
oompliance  with  the  reouirementa  of  the  policy 
in  respect  to  the  time  of  such  payment :  and  no 
such  policy  shall  in  any  case  be  forfeited  or 
declared  forfeited,  or  lapsed,  until  the  expira- 
tion of  thirty  days  after  the  mailing  of  such 
notice.'*  S  CjonsSl.  I*,  of  N,  T.  1909,  p»  1740. 

Tbe  O'Brien  Case  was  d«!lded  under  this 
statute.  The  foots  were  similar  to  tliose  of 
tbe  C<mwar  Oase.  Notice  was  glren  con- 
taining the  forfeiture  warning,  tbe  premium 
was  not  paid  in  easb,  notes  were  ^ven.  tbe 
notes  were  not  paid,  and  forfeiture  was  de- 
dared  witboat  farther  notice.  The  court 
said: 

"Notice  Is  not  required  under  the  statute, 
prior  to  notes  becoming  due  which  are  given  for 
a  premium,  when  the  statutory  notice  has  been 
siveD  as  required  thereby  prior  to  the  premium 
becoming  due."  O'Brien  v.  TJnion  Central  Life 
Tns.  Co.,  207  N.  T.  180,  189,  100  N.  E.  702, 

The  result  of  the  foregoing  Is  that  the  Kan- 
sas statnte  "Is  based  on  the  New  Torfc  stat- 
ute" only  in  the  sense  that  the  same  general 
legislative  subject  Is  dealt  with,  and  New 
ToiiE  acted  first.  The  Kansas  statute  is  rad- 
ically different  from  tbe  New  Torfc  statute 
in  Its  earliest  and  latest  forms.  Tbe  Kan- 
sas statute  resembles  the  first  part  of  the 
New  York  act  of  1877,  but  that  act  dispens- 
ed with  notice  after  default  if  notice  were 
given  before  premium  was  payable.  The 
decisions  dted  emphasize  the  dlstlDction  be- 
tween the  two  kinds  of  notice.  The  notice 
which  the  defendant  gave  was  notice  of  an 
assessment,  which  called  attention  to  tbe 
penalty  for  nonpayment  The  statute  of 
Kansas  does  not  recognize  it  as  a  notice  of 
Intention  to  forfeit,  and  without  statutory 
authority  it  cannot  be  substituted  for  a 
forfeiture  notice  to  be  given  after  default. 

[2]  Assuming  the  statute  to  be  as  the  court 
interprets  it,  the  defendant  says  it  does  not 
apply  to  the  policy  sued  on  because  the  pol- 
icy was  issued  before  tbe  statute  took  ef- 
fect, and  if  the  statute  were  to  apply,  the 
statute  would  be  void,  as  Impairing  the  ob- 
ligation of  the  contract  With  this  conten- 
tion the  court  agrees.  The  subject  was  care- 
fully considered  when  the  court  had  before 
it  the  case  of  Lightner  t.  Insurance  Go„  97 
Kan.  07, 154  Fae.  227. 


Tbe  New  Tork  statute  In  Its  various  forms 
eipressly  applies  to  "any  policy  hereafter 
issued  or  renewed."  The  Kansas  statute 
reads,  "any  life  Insurance  iwllcy,"  The 
plaintiff  argues  that  the  New  York  statute 
was  undoubtedly  before  the  draughtsman  of 
the  Kansas  statute,  and  that  omission  of 
express  limitation  to  policies  subsequently 
Issued  Is  significant  of  an  Intention  to  give 
the  unqualified  terms  of  the  act  their  lit- 
eral meaning.  It  the/statute  as  the  L^sla- 
ture  conceived  it  would  impair  the  obliga- 
tion of  contracts  already  in  force,  an  express 
limitation  to  pc^cies  subseqnmtly  Issued 
was  quite  unnecessary.  The  statute  could 
aiQly  to  none  but  poUdes  subsequently  Is- 
sued, and  the  Legislature  will  not  be  accus- 
ed of  designing  a  v<dd  act 

The  plaintiff  says  the  law  is  confined  to 
regulation  of  future  forfeitures  of  existliv 
contracts,  and,  properly  considered,  affects 
nothing  but  remedy.  Numerous  fortifying 
decisions  are  dted  which  need  not  be  re- 
viewed at  length.  The  rules  of  law  are  not 
In  dispute;  the  question  being,  Bow  shall 
the  statute  be  classified?  Does  it  affect  noth- 
ing but  remedy,  or  does  it  impair  obligation? 
After  the  contract  right  of  forfeiture  is  com- 
plete, and  obligation  to  pay  the  policy  Is  at 
an  end,  the  right  Is  taken  away,  and  the  ob- 
ligation is  extended  until  the  obligor  gives  a 
notice,  and  for  30  days  thereafter.  Should 
the  Insured  die  before  notice  given,  or  within 
the  30-day  period,  tbe  policy  la  as  secure 
against  forfeiture  as  It  was  while  premium 
was  still  payable  according  to  Its  terms. 
Should  the  insured  live  and  pay  the  unpaid 
premium  within  the  statutory  time,  the  obli- 
gation of  the  policy  Is  unconditionally  re- 
stored. In  this  case  a  forced  reinstatement 
of  lapsed  membership  would  result,  and  a 
reinstatement  stripped  of  all  the  safeguards 
reserved  for  the  Insurer's  benefit  in  tbe  by- 
laws forming  a  part  of  tbe  contract.  If  the 
answer  be  true,  tbe  insured  could  not  have 
secured  reinstatement.  If  the  statute  be  val- 
id and  govern  tbe  rights  of  tbe  parties,  it 
accomplishes  for  the  insured  what  he  could 
not  accomplish  except  by  fraud. 

The  conclusion  reached  in  the  X4gbtner 
Case,  that  the  statute  makes  a  radical  chai^ 
in  the  terms  of  the  contract,  a  change  nu- 
terially  affecting  the  rights  and  obligations 
of  the  parties.  Is  adhered  to. 

The  plaintiff  says  the  obligation  of  the  con- 
tract was  not  affected  because  tbe  defendant 
could  have  given  the  statutory  notice  after 
the  premium  became  due  on  July  1st,  so 
that  the  statutory  period  of  30  days  within 
which  payment  could  be  made  would  have 
colndded  with  the  contract  period  of  one 
month.  This  is  a  fortuity  whidi  could  not 
occur  with  respect  to  April  assessments.  Be- 
yond this,  however,  the  notice  required  is 
not  notice  of  a  contingent  intention  to  for- 
feit whidi  may  possibly  be  oitertained  In  the 
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future.  It  1b  notice  of  an  actual  Intention 
to  forfeit  because  premlmo  has  not  been 
paid.  Sudi  an  IntenUon  cannot  exist  vntll 
cause  for  forfeiture  arises.  Caiues  for  for- 
fdture  cannot  arise  during  tbe  time  wltbin 
wbidi  payment  may  rU^tfuUy  be  made. 
That  time  must  expire  and  the  premium  be 
unpaid.  In  tbe  present  instance  the  assess- 
ment was  "due"  on  July  Ist,  but  it  could  be 
paid  at  any  time  on  or  before  Ausust  Ist, 
wlthont  delinquency.  The  word  "nonpay- 
ment" in  the  first  and  second  sections  of  the 
statute,  and  the  word  "unpaid"  In  the  second 
section,  Imply  default  In  payment,  and  the 
statutory  notice  could  not  be  slven  before 
August  2d. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  Is  remanded,  with 
direction  to  overrule  the  demurrer  to  the 
answer.  All  the  Justices  concurring. 

(99  Kan.  389)  ' 

OABGILL  COMMISSION  CO.  T.  MOWERY. 

(No.  20810.) 

(Supreme  Court  of  Kansas.    Dec  9,  1916.) 

(BvOahu*  iv  the  Court.) 

1.  Sales  «a»32  —  Coktucis  bt  CoBBSPonD- 

The  correspondence  between  the  parties  ex- 
amined, and  held,  that  the  telegrams  of  June  29, 
1915,  constituted  a  contract  by  which  the  defend- 
ant is  bound. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  §  59;  Dec  Dig.  «=>32.] 

2.  CCSTOHB  AND  UUGES  «=»16(1)— ETIDEHOB 

— Adhissibility. 
Ordinarily  custom  and  usage  are  admissible 
merely  to  explain  or  elucidate  something  uncer- 
tain or  ambiguous  contained  in  a  contract 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages.  Cent.  Dig.  §§  30.  SI,  33:  Dec  Dig.  «=> 
16(1) ;  Evidence,  Cent.  Dig.  S  1946.] 

8.  Pleading  <S=> 343— Trial  «=>139(1)— Judo- 
ICENT  OH  Pi£A  DINGS— Right  to— Jobi  Qubs- 
TiOK— Deudbbbb  to  Eviobnce. 
Plaintiff  was  entitled  to  judgment  on  the 

pleadinsB,  and,  the  petition  being  supported  by 

competent  evidence,  the  demurrer  to  such  evi- 

dmce  was  erroneously  sustained. 
[Ed.   Note.— For  other  cases,  see  Pleading, 

Cent  Dig.  8$  1048-1051 ;   Dec.  Dig.  «=5343; 

Trial.  Cent  Dig.  H  832,  883,  838-341;  Dec 

Dig.  «s»139a)- 

4.  Sales  €»418(7)— Breach— Action. 

Upon  failure  of  the  seller  to  fulfill  a  con- 
tract covering  30,000  to  35,000  bushels  of  grain, 
the  buyer  may  purchase  in  tbe  open  market  at 
the  best  prices  possible  on  tbe  seller's  account  up 
to  ^e  minimum  amount,  the  delivery  of  which 
amount  by  the  seller  would  have  been  a  compli- 
ance with  his  contract 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent, 
Dig.  11188;  Dec  Dig.  «=»418(7).] 

e.  Sales  «=»36—CoBTiLiciB—VAtiDiTT— Mis- 
take. 

When  one  of  the  parties  to  a  contract  involv- 
ing a  sale  of  grain  by  mistake  uses  a  code  word 
indicating  a  greater  amount  than  he  intended, 
and  before  the  knowledge  of  such  mistake  comes 
to  tbe  other  party  the  latter  has  acted  upon  tbe 


contract,  snch  contract  Is  bhidlng  according  to 
the  terms  actually  used  by  the  parties  thereto. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  63,  64;  Dec  Dig.  «=»36.] 

Appeal  fn»n  District  Court,  Reno  County. 

Actlcai  by  the  Ouglll  Commterion  Com- 
pany, a  coiporatlMi,  against  B.  A.  Mowery. 
Fn»n  an  order  denying  Its  motton  for  Judg- 
ment on  tbe  pleadings,  and  an  <ntier  sus- 
taining a  demurrer  to  its  evidence,  plaintiff 
appeals.  Reversed  and  remanded,  with  di- 
rections to  render  Jndgmoit  tor  plaintiff. 

Campbell  &  Campbell,  of  Wldilta,  for  ap- 
pellant. G.  M.  WUliams  and  D.  a  Martlu- 
dell,  both  of  Hntdiinson,  for  appellee; 

WEST,  J.  [1]  The  plaintiff  appeals  from 
an  order  denying  its  motion  for  judgment  oa 
the  pleadings,  and  from  an  order  sustaining 
a  demurrer  to  its  evidence.  It  is  conceded 
that  telegrams  In  code  passed  betweai  the 
parties  In  the  following  order: 

"June  29,  1915.  Can  you  offer  No.  S  hard 
wheat,  think  can  pay  $1.30,  basis  Minneapolis, 
five  days  shipment   Cargill  Comm.  Co." 

"Offer  80,000  No.  3  hard  wheat,  $1.32  Minne- 
apolis, five  daya  shipment,  bringing  $1.30  Kan- 
sas City.   Hutchinson  Grain  Company." 

"Bought  No.  3  hard  wheat  early  at  $1.31  think 
can  work  30,000  same  price  Market  is  lower, 
answer  quick.   Cargill  Comm.  Co." 

"Book  tbe  30,000  to  36,000  bushels  No.  3  hard 
wheat  $1.31  Minneapolis,  wire  if  booked." 

"We  booh  30,000  to  35,000  No.  3  hard  wheat 
$1.31  basis  Minneapolis,  five  days  shipment" 

On  tbe  same  day  defendant  wrote: 
"We  herewith  confirm  sate  to  yon  exchange 
of  wires  of  3,000  to  3,500  bus.  No.  3  or  better 
wheat  (hard)  at  $1.31  bu.,  basis  del.  Mum., 
Miun.,  shipments  5  days,  weights  dest  grades 
dest  No.  3  to  apply  at  Ic  scale.  Terms:  Si^t 
draft  with  bill  of  lading  attached  unless  othei^ 
wise  stated." 

Also  tbe  following: 

**We  enclose  confirmation  covering  sale  to  yoo 

today  of  3.000  to  3,500  bus.  No.  3  or  better 
wheat  of  Kansas  bard.  We  thank  yon  very 
much  for  this  trade,  will  be  glad  to  hear  from 
you  again,"  etc. 

On  the  same  day  the  plalntUT  wrote: 
"Through  exchange  of  wires  today,  we  take 
pleasure  m  confirming  purchase  from  you  of  30 
to  35  M  bus.  No.  3  hard  wheat  at  $1.31,  basis 
delivered  Minneapolis,  shipment  6  days,  Minne- 
apolis  State  weights  and  grades  to  govern  in  set- 
tlement, and  usual  switching  charge.  Very  glad 
to  have  this  trade  with  you,  and  trust  we  will 
have  future  trades  with  you,  and  that  your  grain 
will  come  forward  without  any  delay.  Our 
wheat  market  closed  a  trifle  higher  at  $1.21%. 
$1.02%  for  our  September.  On  this  basis  good 
No.  3  hard  would  be  worth  $1.30  to  30^-" 

Inclosed  in  this  letter  was  a  sMreotyped 

form  of  confirmation  as  follows: 

"Contract  Minneapolis,  Minn.  2/29/191S. 
Hutchineon  Grain  Company,  Hutchinson,  Kan- 
sas.   We  confirm  purchase  from  you  June  29, 

1915,  by  wire  of  cars,  thirty  to  thirty-five 

tbousand  bushels  of  3  hd.  or  better,  Minneapolis 
inspection  and  Minneapolis  weights  to  be  final  at 
$1.31  per  bushel  delivered  free  on  board  cars 
at.  Mpls.  and  switched,  to  be  shipped  at  con- 
venience of  the  seller,  between  June  29,  1915, 
and  July  6, 1918,  Inclusive,  from   ■  ■  •  -  by  
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and  to  b«  billed  aa  follows:  Milt 


in  transit  for  Chicago  either  C.  G.  W.  or  R.  I. 
(Immaterial  provisions).  Wire  na  immediately  If 
any  error  or  omisKion  in  this  contract.  Failure 
to  do  80  consdtuteB  yonr  acceptance  of  all  the 
terma  bereot  Accepted:  —  Seller.  Cargill 
GonuniBsioa  Co.,  Per  A.  F.  Owen,  Buyer." 

On  July  Ist  tbe  following  tel^ram  was 
sent: 

**Tonr  letter  and  confirmation  of  trades  20th 
received  and  wrong.  We  bought  as  per  wires  ab- 
stain to  abstained.  [Signed]  Cargill."  (Code 
words  for  thirty  thousand  to  thirty-five  thou- 
sand.) 

To  which  tbe  following  went  in  reply: 
"Message  received  our  confirmation  of  29th 
covers  all  wheat  sold  yon  on  this  date.  Error 
io  our  code  word.  Thirty  hundred  to  thirty-five 
hundred  all  wheat  we  had  to  offer.  Error  ap- 
parent as  would  be  impossible  to  buy  thirty  thou- 
sand old  wheat  here  for  five  days  shipment. 
{Signed]  Hutchinson  Grain  Co." 

The  following  was  also  sent: 

"Not  our  error.  We  sold  abstain  to  abstained 
as  message  read.  Look  to  yon  for  the  wheat  or 
give  OS  orderit  we  wiU  buy  what  we  can  for  your 
account" 

On  July  Ijrt  tbe  defendant  wired  tbe  plain- 
tiff: 

*'Don*t  boy  any  wheat  for  our  account.  Our 
conflrmatian  covers  all  wlieat  sold  you." 

And  tbe  plaintiff  wrote  defendant: 

**We  certainly  were  snii>riaed  this  a.  m.  when 

we  received  your  message  which  read:  'Tour  let- 
ter and  confirmation  of  trades  twenty-ninth  re- 
ceived and  wrong.  We  bought  as  per  wires 
abstain  to  abstained.*  We  immediately  wired 
yoo  by  day  letter,  'Message  received.  Our  con- 
firmation of  twenty-ninth  covers  all  wheat  sold 
you  on  this  date.  Error  in  code  word,  thirty 
hondred  to  thirty-five  hundred  all  wheat  we  bad 
to  offer.  Ehror  apparent,  as  would  t>e  impossible 
to  buy  thirty  thousand  old  wheat  here  for  five 
days  shipment.*  Later  ia  the  day,  we  received 
your  confirmation  confirming  30,000  to  35,000 
bus,  of  wheat,  and  we  are  returning  same  to  you, 
as  we  did  not  sell  this  amount  of  wheat  This 
waa  a  clerical  error,  and  we  are  unable  to  fur- 
nish anything  like  this  much  wheat  as  stated  In 
our  day  letter.  We  are  very  sorry  that  this  has 
happened,  and  trust  that  we  may  be  able  to  get 
this  matter  straightened  out  satisfactorily." 

On  July  2d  the  following  letter  was  sent: 
'Margin  Commission  Co.,  Minneapolis,  Minn. 
Oentlem^:  We  are  in  receipt  of  your  varlooa 
mesBans.  one  last  evening  and  (me  this  morning. 
We  wired  yon  this  p.  m.:  'Don't  buy  any  wheat 
for  our  account;  our  confirmation  covers  all 
wheat  sold  you.*  Now  we  will  ship  you  from  3,- 
000  to  8,500  bushels  wheat  on  our  contract  of 
the  20tb  which  is  all  we  sold  yon,  as  per  our  let- 
ter of  yesterday,  which  explains  our  stand  in 
this  matter.  We  inclose  one  Invoice  covering  car 
of  wheat  No.  34393  D.  L.  W.,  which  is  biUed  to 
notify  you  MinneMolis,  Minn.  Please  apply 
this  car  on  Cont  822,  date  &-29— '16.  Xonn 
truly,  [Signed]  Hutchinson  Qrain  Go." 

After  setting  up  most  of  this  correspond- 
ence the  petition  alleged  a  known  custom  and 
usage  of  the  grain  trade  that  when  a  con- 
tract is  made  for  the  purchase  of  a  mioimum 
to  a  maxlmnm  amount  of  grain  tbe  seller 
can  fill  his  contract  by  shipping  either  at  his 
oi}tioo,  but  that  upon  the  seller's  failure  or 
refusal  to  ship  the  grain  covered  by  bis  con- 
tract and  upon  notice  thereof  the  purchaser, 
may  and  must  at  once  buy  in  the  open  mar- 1 


ket  and  may  buy  eaffldent  grain  to  cover 
either  the  minimum  or  maximum,  clxargiog 
to  the  seller  the  difference  between  the  con- 
tract price  and  the  price  paid,  together  with 
costs  and  charges,  and  alleging  that  such 
purchases  were  made  and  claiming  damages 
in  the  sum  of  $3,020.96.  The  answer  sets 
up  a  custom  that  when  grain  Is  bought  by 
telegraph  the  purchaser  Immediately  writes 
a  confirmation,  likewise  the  seller,  and  that 
it  Is  generally  understood  and  is  the  custom 
among  grain  dealers  that  no  contract  is  com- 
plete without  such  letters  of  confirmation, 
they  constituting  a  part  of  the  contract  and 
being  the  contract  between  the  parties ;  that 
the  defendant  made  a  mistake  In  the  amount 
of  grain  he  intended  the  plaintiCt  to  book  by 
use  of  the  wrong  code  word,  and  ttiat  the 
plalnUfl  knew  the  defendant  could  not  have 
procured  the  quantity  of  grain  covered  by 
the  telegram,  and  tbat  the  language  used  in 
the  telegram  was  a  mistake  as  to  the  amount ' 
intended  to  be  sold.  This  custom  was  de- 
nied by  the  reply,  and  the  alleged  knowledge 
of  the  impossibility  to  procure  the  maximum 
amount  of  wheat  vras  also  denied,  and  it  was 
averred  that  the  defendant  shipped  the 
wheat  on  the  contract  after  receipt  of  plain- 
tifTa  confirmation,  and  thereby  accepted  the 
terms  of  sndi  confirmation,  and  is  bound 
thereby.  A  known  custom  that  the  telegrams 
and  not  the  confirmations  governed  waa  also 
alleged  in  the  r^Iy. 

Mr.  Owen  testified  that  he  was  familiar 
with  the  general  usages  and  customs  of  the 
grain  business  among  grain  men,  and  that  It 
is  a  general  custom  when  the  seller  defaults 
in  the  contract  to  allow  the  purchaser  to  buy 
in  either  the  maximum  or  the  minimum  as 
he  may  see  fit ;  that  if  the  seller  refuses  to 
fill  his  contract  the  purchaser  must  buy  in 
Immediately  the  same  day  or  as  soon  as  he 
can  to  cover  the  specified  time  of  sale.  Mr. 
Beyer  testified  that  he  was  familiar  with  the 
customs  of  the  grain  business — 
"and  there  is  a  usage  and  custom  to  the  effect 
that  at  the  very  moment  that  t^e  buyer  finds  out 
that  there  is  a  default  tbat  there  is  a  difference 
between  them  on  tbe  contract  and  the  seller  will 
not  ship,  he  muat  immediately  buy  in  for  his 
account  the  amount  that  is  short  at  the  market 
price :  must  buy  in  at  once  upon  knowledge  of 
default" 

Mr.  ^epardson  testified  that  the  purpose 
of  sending  oonflrmations  ia  simply  to  confirm 
a  sale  previously  consummated,  to  check  er- 
rors  if  there  should  be  any. 

"Where  one  party  makes  an  offer  by  telegraph 
to  sell  grain  at  a  certain  price  and  another  party 
accepts  by  telegraph,  the  contract  is  completed 
before  the  receipt  of  written  confirmation ;  the 
wires  make  the  contracts;  the  contract  is  made 
at  once  after  tbe  wire  is  received  accepting  the 
previous  order  at  offering  made.  If  a  sale  Is 
made  by  exchange  of  wires  and  a  confirmation 
is  later  sent  which  differs  from  the  confirmation, 
the  confirmation  has  nothing  to  do  with  the  mak- 
ing of  the  contract  It  certainly  ia  not  a  trade 
custom  that  a  sale  of  grain  is  not  finally  closed 
until  a  confirmation  is  sent  and  received.  If  a 
buyer  of  grain  by  wire  had  to  wait  until  lift  was 
notified  by  tbe  seller  that  he  bad  received  a  con- 
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firmation  and  tbat  It  was  all  tight,  all  of  which 
might  take  two  or  three  or  more  days,  he  could 
aot  do  business  at  all.  In  our  buainess  we  have 
to  knoWt  not  within  a  few  days,  but  within  a 
tew  minutes,  whether  we  have  made  a  purchase 
or  a  sale,  ao  that  we  can  at  once  either  buy  or 
sell,  as  the  occasion  demanda,  before  tb»  market 
fluctoatea." 

Id  tbe  testimoiiy  of  Mr.  Hinchman  on  file 
It  was  testified  that: 

"In  almost  all  instances,  after  a  deal  is  made 
by  an  exchange  of  telegrams,  the  parties  then 
mail  to  each  other  written  conQrmatioos,  which 
are  what  the  words  imply,  simply  words  to  con- 
firm or  verify  the  previous  wires." 

It  Is  said  in  tbe  reply  brief  tbat  this  depo- 
sition contains  a  further  statement  by  Mr. 
Hinchman  to  the  effect  that  the  contract  Is 
completed  by  the  exchange  of  wires;  the 
confirmation  having  nothing  to  do  with  the 
contract  which  is  complete  the  minute  the 
wire  offer  Is  accepted  by  wire. 

The  answer  contained  no  denial,  except 
that  of  any  indebtedness  to  tbe  plaintiff. 

If  a  known  and  recognized  custom  of  the 
grain  business  authorized  the  purchase  up 
to  the  maximum  so  that  when  tbe  contract 
was  made  the  parties  thereto  must  be  pre- 
sumed to  have  so  intended,  then  evidence  of 
such  contract  should  have  been  received. 

As  already  seen,  the  petition  as  well  as  the 
reply  was  supported  by  evidence,  and  hence 
the  demurrer  was  erroneously  sustained. 

The  plaintiff,  however,  relies  largely  ou 
the  assignment  of  error  that  the  court  erred 
in  denying  its  motion  for  judgment  on  tbe 
pleadings. 

Assuming  for  the  moment  that  the  tele- 
grams of  June  29th  evidenced  a  complete 
contract,  then  upon  advice  that  the  defend- 
ant refused  to  recognize  It  save  as  to  3,000 
or  3,500  bushels,  the  plaintiff  having  already 
sold  35,000  bushels  on  receipt  of  defendant's 
telegram  of  acceptance,  was  bound  so  to 
act  as  to  mitigate  the  damages;  and  If  the 
known  custom  of  the  trade  also  required  It, 
then  the  plaintiff  was  doubly  Justified  In  buy- 
ing in  the  open  market  at  the  best  prices 
possible  what  the  defendant  refused  to  ship 
In  compliance  with  the  contract. 

Regardless  of  custom  and  usage  parties 
may  and  frequently  do  contract  by  telegraph, 
and  such  contracts  may  be  as  binding  as  If 
In  tbe  most  solemn  form  of  writing.  Some 
point  Is  sought  to  be  made  because  the  de- 
fendant referred  to  the  contract  of  June  29th 
as  If  this  amounted  to  a  recognition  that  the 
contract  was  completed  on  that  date,  and 
also  because  certain  minor  provisions  as  to 
the  time  and  manner  of  shipment  did  not 
appear  until  In  the  letters  of  confirmatton 
as  if  that  were  some  evidence  that  the  eon-; 
tract  were  not  yet  completed,  and  also  that 
In  the  stereotyped  form  of  letter  referred  to 
reference  was  made  to  correcting  any  error 
or  omission  In  the  contract,  and  It  Is  urged 
that  this  shows  an  intention  on  the  part  of 
the  plaintiff  to  deem  that  the  confirmations 
and  not  the  telegrams  constitute  the  con- 
ttturt   The  entire  correspfHidenoe,  howeTer, 


both  by  wire  and  by  letter,  rereals  plainly 
enough  that  when  the  defendant  used  the 
word  "contract"  he  meant  a  contract  for 
3,000  to  3,600  bushels ;  that  when  the  minor 
prorlglons  as  to  time  and  manner  of  ship- 
ment were  mentioned  in  the  letters  it  was 
with  no  thought  of  changing  or  making  a 
new  contract.  The  stereotyped  form  of  con- 
firmation begins  with  the  statement: 

"We  confirm  narchase  from  you  Jane  29, 1915, 
by  wire  of  blank  cars,  thirty  to  thirty-five  thoo- 
sand  boshds.  ***** 

Then  after  the  proTislons  as  to  shipment 
and  billing  comes  the  suggestion  to  wire  any 
error  or  cauisslon.  This  letter  form  In  con- 
nection with  the  other  correspondence  does 
not  in  our  opinion  indicate  any  Intention  on 
the  part  of  the  plaintiff  to  depart  from  the 
position  that  the  contract  was  completed  on 
June  29th. 

The  telegrams  themselves  consist  of  a  bid 
for  30,000  to  35,000  bushels,  a  direcUon  to 
book  that  amount,  and  a  reply  that  it  bad 
been  booked.  Had  the  correspondence  ended 
here  no  question  could  arise  as  to  its  mean- 
ing or  obligation.  When  the  additional  fact 
appears  that  pursuant  thereto  the  plaintiff  at 
once  sold  35,000  bushels  of  wheat  In  reliance 
upon  this  contract,  the  final  and  biodlog 
cliaracter  of  tbe  deal  is  accentuated.  When 
the  news  of  the  defendant's  position  and  in- 
tention reached  the  plaintiff  the  sale  of  tbe 
35,000  bushels  had  already  been  made.  Had 
the  contract  contained  in  the  messages  of 
June  29th  been  In  the  form  of  a  written 
agreement  signed  by  the  parties,  and  tbe 
plaintiff  relj-ing  thereon  bad  acted  as  it  did, 
the  defendant  could-  not  then  have  been 
heard  to  say  at  the  expense  of  the  plaintiff 
that  be  had  made  a  mistake  in  the  number  of 
bushels  he  wrote  into  tbe  oontract,  and 
therefore  was  not  bonnd. 

[2-6]  Had  tbe  mistake  been  discovered  and 
made  known  to  the  plaintiff  before  acting  ou 
the  contract  the  error  could  have  been  cor- 
rected, but  It  was  not  the  plaintiff's  mis- 
take nor  was  it  the  plaintltTs  fault  that  tbe 
defendant  used  the  wrong  word  in  tbe  con- 
tract, and  did  not  make  this  known  until 
the  plaintiff  had  obligated  Itself  to  furnish 
the  amount  of  wheat  which  the  written  con- 
tract or  written  evidence  of  the  contract— 
the  telegrams — between  the  parties  called 
for.  It  is  no  answer  to  say  that  a  known 
custom  of  tbe  grain  trade  makes  the  letters 
of  confirmation  of  tbe  telegrams  and  not  tbe 
telegrams  themselves  the  contract,  for  this 
would  be  to  exalt  the  manner  of  transacting 
business  above  the  legal  obligations  thereoC 
In  Strong  t.  Rlugle,  96  Kan.  573.  152  Pac 
631,  the  confirmation  of  the  purchase  by  tele- 
phone was  received  before  the  grain  was 
shipped.  Custom  required  objectiui.  If  any, 
to  be  made  on  its  receipt  There  was  a 
dispute  as  to  what  was  said  over  the  tde> 
phone.  It  was  held  that  the  letter  of  con- 
firmation  should  have  governed.  While  an 
ezpre8Bi(m  In  BoMnsim  t.  U.  S.,  60  C.  8. 
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(13  WaU.)  363,  20  L.  Ed.  653,  was  quoted  to 
the  effect  tlxat  parties  contracting  on  a  spe- 
cial matter  concerning  which  known  usages 
prevail  by  Implication  Incorporate  them  Into 
the  agreement  If  nothing  is  said  to  the  con- 
trary, It  was  stated,  however,  that: 

"The  castom  of  grain  dealers  is  not  invoked 
here  to  make  a  contract  between  the  parties  or 
to  coQtradict  an;  contract  the^  did  make.  There 
was  a  contract,  and  the  question  is,  What  were 
its  terma?"  06  Kan.  57&.  152  Pac.  632. 

"The  general  fonction  of  usage  and  custom  la 
definition,  explanation,  elucidation.  Whenever 
the  matter  is  clear  there  is  no  function  to  be 
performed."  96  Kan.  676,  1S2  Pac  632. 

0318  cmtract  evidenced  ^  these  tel^ams 
Is  free  from  uncertainty  or  amblgolty,  and 
hence  uaHet  the  rule  ot  Strong  t.  Blngte  and 
UcSberry  t.  Blancbfleld,  68  Kan.  310,  76 
Pac.  121,  there  was  no  room  for  or 
enstom  to  operate. 

We  find  Dotldng  In  the  telegrama  and  let- 
ters taken  together  to  destroy  the  contractual 
force  and  effect  of  the  telegrams  acted  on  as 
tbey  were  by  the  plaintiff.  What  we  do 
find  Is  a  claim  of  mistake  by  one  of  -ttie  con- 
tracting parties  in  the  choice  of  a  word  used 
by  him.  knowledge  of  which  claim  readied 
the  other  party  by  a  letter  written  June  20th, 
and  by  a  telegram  sent  July  1st, 

The  very  fact  that  knowing  the  usages  and 
exlgendee  of  the  grain  business  the  parties 
made  and  accepted  the  offer  by  wire  in- 
dicates an  Intention  to  act  quickly  and  not 
a  purpose  to  await  the  slow  course  of  the 
malls  to  determine  what,  if  anytiilng,  their 
td^raphic  communlcatlona  had  meant. 

"As  a  written  contract  is  the  highest  evidence 
of  the  terms  of  an  agreement  between  the  parties 
to  it,  it  is  the  duty  of  every  contracting  party 
to  learn  and  know  its  contents  before  he  signa 
and  delivers  it  He  owes  this  duty  to  the  other 
party  to  the  contract,  because  the  latter  may, 
and  probably  will,  pay  his  money  and  sbape  his 
sctlon  in  reliance  upon  the  agreemeiat  *  •  • 
Hence  tiie  courts  do  not  permit  one  to  avoid  a  con- 
tract into  which  be  has  entered  on  the  ground 
that  he  did  not  attend  to  its  terms,  that  ne  dfd 
sot  read  tbe  document  which  he  signed,  that  he 
■apposed  it  was  different  In  its  terms,  or  that  it 
was  a  mere  form."    0  Cyc  38a 

"A  mistake  of  one  of  the  parties  only  in  the 
expression  of  his  sgreement  or  as  to  the  subject- 
matter,  not  known  to  tbe  other,  does  not  affect 
Its  binding  force,  and  is  no  ground  for  its  rescia- 
sion  even  in  equity,  unless  it  Ls  such  a  mistake 
as  to  show  that  there  is  a  complete  difference 
in  substance  between  what  is  supposed  to  be 
and  what  is  taken,  so  as  to  constitute  a  isHure 
of  consideration."    Page  304. 

"Where  a  purchaser  or  seller  of  any  property, 
real  or  personal,  buys  or  sells  upon  a  mistaken 
idea  of  its  nature,  quality,  or  value,  this  mistake 
<tf  one,  unless  indaced  by  tbe  other,  does  not 
affect  the  binding  force  of  the  agreement."  Page 

zos. 

It  was  held  In  Griffin  r.  O'Nell,  48  Kan. 
117,  20  Pac.  143,  that  an  owner  of  cattle 
who  contracts  to  sdl  them  for  a  given  piloe 
and  gives  a  bUl  of  sale  and  recelTea  the 
consideration  cannot  be  beard  to  say  that 
he  made  a  mistake  in  calculatlns  the  price 
of  the  cattle. 

"If  be  made  a  mistake  In  his  figures,  and  Mr. 
Griffin  had  no  knowledge  of  the  mistsks^  but  re- 


lied upon  the  price  stated,  Mr.  O'Nel!  Is  respon- 
sible and  must  suffer."  48  Kan.  110,  29  Pac 
144. 

"If  an  offer  made  by  one  telegram  is  accepted 
by  anotbtf,  it  cannot  afterward  be  withdrawn 
by  a  third  tele^am  which  was  forwarded  be* 
fore  the  second  was  actually  received,  but  which 
did  not  reach  its  addressee  until  after  the  second 
telegram  had  come  to  the  hands  of  the  person 
making  and  afterward  seeking  to  withdraw  the 
offer."   0  R.  C  L.  615. 

"It  has  been  dedared  that  If,  In  the  expression 
of  the  intention  of  one  of  the  parties  to  an  al- 
leged contract,  there  is  error,  and  that  error  is 
unknown  to  and  unsuspected  by  the'  other  party, 
that  which  so  expressed  by  the  one  party  and 
agreed  to  by  the  other  is  a  valid  and  binding  con- 
tract, which  tbe  party  not  in  error  may  enforce. 
In  other  words,  a  party  to  a  contract  cannot 
avoid  it  on  the  ground  that  he  made  a  mistake 
where  there  has  been  no  misrepresentation,  and 
there  is  no  ambiguity  in  the  terms  of  the  con- 
tract, and  the  other  contractor  has  no  notice  of 
such  mistake,  and  acts  in  perfect  good  faith."  6 
B.  C.  L.  623. 

"A  mistake  of  one  part?  only,  not  known  to 
the  other,  is  generally  no  ground  for  avoiding 
the  contract  The  test  is  to  determine  whether 
or  not  the  mistake  is  as  to  tbe  substance  of  the 
whole  consideration,  and  going  to  the  very  root 
of  the  matter,  and  not  only  to  some  point,  al- 
though material,  which  does  not  affect  the  sub* 
stance  of  the  whole  consideration.  If  the  mis- 
take is  as  to  the  former,  tben  there  is  in  reality 
a  failure  of  ctmstderation,  which  is  a  defense  to 
tbe  contract.  If  it  la  the  latter,  the  contract  is 
valid.  Unless  there  is  a  mutual  mistake,  or  the 
presence  of  undue  icSuence  or  fraud,  there  is 
usually  little  or  no  ground  for  avoiding  the  con- 
tract for  mistake."   1  M.  A.  L.  401. 


It  is  argued  that  the  acceptance  of  the 
3,000  to  3,500  bushels  after  being  advised 
of  defendant's  Intention  was  an  acguteacence 
therein.  On  the  contrary  this  acceptance 
was  merely  that  of  a  part  performance  and 
obviated  the  necessity  of  buying  in  that 
amount  of  grain  to  meet  the  contract  of  sale 
which  the  plaintiff  had  made  on  receipt  ot 
tbe  defendant's  telegram  accepting  Its  of- 
fer. 

A  contract  to  sell  or  deliver  30,000  to  35,- 
000  bushels  could  certainly  be  fnlSUed  by  the 
sale  or  delivery  of  any  number  of  bushels 
from  80,000  to  35,000,  so  that  If  the  defend- 
ant had  furnished  tbe  minimum  number  of 
bushels  the  plaintiff  could  not  have  com- 
plained. We  see  uothlng  ambiguous  or  un- 
certain about  such  a  contract  so  as  to  ad- 
mit tbe  alleged  custom  authoring  tbe  pur- 
chaser to  buy  in  on  the  seller's  account  the 
maximum  number  of  bushels,  for  such  a  con- 
tract clearly  means  30,000  or  such  greater 
ntimber  of  bushels,  up  to  35.000,  as  tbe  sell- 
er chooses  to  furnish.  Ifl  the  purchaser  de- 
sires to  bind  tbe  seller  to  a  greater  number 
than  the  mftilmum  he  may  so  frame  the 
contract;  and  not  having  done  so  he  must 
remain  content  with  the  requirements  It 
contains. 

Under  tbe  pleadings  the  plaintiff  is  en- 
titled to  recover  up  to  the  minimum  amount 
purchased,  and  It  was  error  to  refuse  Judg- 
ment thereon. 

The  order  sustaining  the  demurrer  to  the 
evidence  of  plaintiff  la  reversed,  and  tbe 
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oaose  Is  remanded,  wlHi  dlrecQona  to  ren- 
der Judgment  for  tlie  plaintiff  In  accordance 
borewltb.  AU  the  Justices  concurring. 

<98  Kan.  36)j)  ' 

PARKS  et  Bx.  v.  MONROE  et  ux. 
(No.  20600.) 
(Sapreme  Court  of  Kansas.   Dec  9,  1910.) 

(SvllabUi  hp  ihe  Court.) 

1.  SPEomo  Pebfobhancx  «=»105(1)— Aonoss 
— RiQHT  TO  Maintain. 

Where  one  of  the  parties  to  a  contract  for 
the  exchange  of  real  property  re^adiates  the 
contract  before  the  time  fixed  for  its  perform- 
ance, and  notifies  the  other  part;  of  such  repu- 
diation, the  latter  part;  may  immediate!;  com- 
mence  an  action  for  speciQc  performance,  or,  in 
the  ereot  that  spednc  performance  cannot  be 
had,  for  the  recovery  of  the  damages  sustained. 

[Ed.  Note^For  other  cases,  see  Spedfle  Per- 
formance, Cent  Die  I  825;   Dec.  Die. 
105(1).] 

2.  Pleading  «s»226  —  Aubndkd  Pktitzoh  — 

£>rECT  OF. 

A  judgment  by  whidi  a  demnrm  to  a  peti- 
tion is  BUBtained,  and  from  vhicb  no  appeal 
is  taken,  does  not  control  the  judgment  on  the 
bearing  of  a  demurrer  lodged  against  an  amend- 
ed petition  afterward  Sled  b;  leave  of  court. 

[Ed.  Note.— For  other  caaea,  see  Pleading, 
Cent.  Dig.  {  569;  Dec.  Dig.  «=9226.] 

AppeaJi  from  (District  Courts  Mlteh^ 

County. 

Action  by  Geo.  B.  Parks  and  wife  against 
H.  W.  Monroe  and  wife.  From  Judgment 
sustaining  demurrer  to  the  am^ded  peti- 
tion, plaintiffs  appeal.  Reivrsed  and  re- 
manded, with  directions. 

Lots  &  Jordan,  of  Belolt,  and  J.  W.  Tn^er, 
of  (^vker  City,  for  appellants.  Smith  & 
Else,  of  Cawker  City,  for  appellees. 

MARSHALL,  J.  Tbe  plaintlfls  appeal 
from  a  Judgment  sustaining  a  demurrer  to 
their  amended  petition. 

The  amended  petition  sets  out  a  ralld 
written  contract  between  plaintiff  George 
B.  Parka  and  defMidant  H.  W.  Monroe^  for 
the  exdiange  of  lands.  The  contract,  dated 
April  8,  1915,  provided  that  defendant  H. 
W.  Monroe  should  deed  to  plaintiff  Qea  B. 
Parks  certain  lands  In  Mitchell  oonnt;. 
Kan.;  that  Parks  should  deed  to  Mwlxte 
certain  lands  in  Howell  county.  Ma;  that 
Parks  should  assume  a  97,500  mortgage  on 
the  Kansas  land  and  pay  to  Monroe  the  sum 
of  <2,400;  that  the  deeds  should  be  deliver- 
ed and  the  $2,400  be  paid  on  November  20, 
1916;  that  Monroe  should  occupy  the  Kan- 
sas land  UDtU  that  time,  and  ahoold  pay,  as 
rent  to  Parks,  certain  named  .shares  of  the 
crops  to  be  grown  tbcreon ;  that  each  party 
should  furnish  an  abstract  "down  to  date," 
and  should  "make  a  perfect  title  to  the  land 
he  conveys" ;  that  Monroe  should  have  unttL 
April  15,  191?,  to  Inspect  the  Missouri  land, 
and,  If  it  should  be  found  as  described  in 
tbe  contract,  all  papers  necessary  to  comply 
therewith  should  at  once  be  executed. 


The  amended  petition  allies  that  BIbfiroe 
insfpected  the  Missouri  land  and  tonnd  tt  as 
described,  and  alleges  that  the  Mlssonrl  land 
Is,  in  fbct,  as  described  In  the  omtract. 

amended  petition  further  alleges: 

"And  said  defendants  have  orally  informed 
and  notlBed  plaintiffs  that  they  will  not  exe- 
cute said  deed  or  furnish  said  abstract,  and 
they  do  not  intend  to  and  will  not  pay  plaintiCfB 
any  rents  whatsoever  for  said  premises,  and 
have  stated  that  so  far  as  they,  the  said  de- 
fendants, are  concerned  said  contract  is  at  an 
end.  •  •  •  The  plaintifb  have  duly  i>er- 
formed  all  of  the  conditions  of  said  contract  on 
their  part  to  be  performed  up  to  this  time  and 
are  now  standing  willing,  ready  and  able  to 
complete  the  performance  of  said  contract  bo 
their  part,  and  now  offer  to  bring  said  deed 
and  abstract  to  said  Missouri  laud  and  said 
$2,400  into  court  to  be  delivered  to  the  de> 
fendaota  upon  their  executing  and  delivering  to 
the  plaintiffs  a  sufficient  deed  and  abstract  tor 
said  Mitdi^  county  lands  and  nptm  their 
paying  said  rents  to  said  plaintiffs  as  provided 
In  said  contract.  *  •  *  That  if  an  exdiange 
of  said  properties  as  coDtemplated  by  said  writ- 
ten agreement  is  not  effected  tbe  sud  plaintiffa 
will  be  damaged  In  the  sum  of  $2,000."^ 

Tiie  am^ded  petition  also  alleges  that  the 
plaintiffs,  Geo.  B.  Parks  ahd  Sena  M.  Parks, 
are  husband  and  wife,  and  that  the  defimd- 
ants,  H.  W.  Monroe  and  BfOe  Monroe,  are 
husband  and  wife. 

The  plaintiffs  ask  for  spedfle  performance 
of  the  contract,  or,  If  that  cannot  be  glvok, 
for  damages  in  the  sum  of  $2,000.  The  orig- 
inal petition  was  filed  July  1,  1915.  > 

[1]  L  Does  the  amended  petition  state  a 
cause  of  action?  The  defendants  urge  that 
the  action  was  prematurely  brought  for  tbe 
reason  that  It  was  commenced  before  the 
time  fixed  for  tbe  delivery  of  the  deeds  hnd 
the  payment  of  the  $2,400.  In  36  Gyc.  771, 
the  rule  govemlnf  this  {wwosltion  la  stated 
as  follows : 

"An  acti<Hi  b;  the  vendor  before  the  time 
fixed  for  payment  is  premature;  and  wher« 
a>nveyance  is  not  to  be  made  until  payment, 
the  vendee  usually  cannot  maintain  bis  bill  un- 
til payment  la  due;  but  where  the  vendor  baa 
repudiated  the  contract,  the  purchaser  Is  en- 
titled to  sue  at  once,  althou^  the  time  fixed 
for  complete  performance  has  not  arrived." 

In  Miller  t.  Jones,  68  W.  Va.  526,  71  S.  K. 
248,  36  L.  R.  A.  (N.  S.)  406,  the  conrt  said: 

"A  part;  to  a  contract,  enforceable  in  eqaity, 
may  sue  to  establish  bis  rights  thereunder  as 
soon  as  the  other  contractmg  party  has  re- 
pudiated it,  notwithstanding  the  time  for  fidl 
performance  may  not  have  arrived.'* 

This  principle  is  supported  by  Bear  v. 
Fletcher,  252  111.  2D6,  96  N.  K  097,  Belanew- 
sky  T.  Gallaher,  55  Misc.  Rep.  150, 105  N.  Y. 
Supp.  77,  and  3  EUlott  on  Contracts,  |  2341. 

When  a  contract  is  repudiated  by  one  of 
the  parties  thereto,  the  other  party  haa  a 
right  to  take  such  steps  as  be  may  deem  neo- 
essary  to  protect  himself  against  loss  or 
damage  because  of  such  repudiation.  The 
law  imposes  on  him  the  duty  of  acttng 
promptly,  and  if  he  does  not  so  act,  he  can 
neither  have  spedfle  performance  n</le  col- 
lect damages,  but  will  be  beld  to  have  ao- 
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qulesced  In  the  repudiation  of  the  contract 
Fowler  V.  Marshall,  29  Kan.  666;  36  Cya 
728.  When  defendant  Monroe  repudiated  his 
contract  with  plaintiff  Parks,  the  latter  had 
a  right  Immediately  to  commence  an  actldn 
tc  compel  epedflc  performance  of  the  con- 
tract, or,  In  the  event  that  specific  perform- 
ance could  not  be  had,  to  recover  the  dam- 
ages sustained  by  reason  of  such  repudia- 
tion. 

The  action  was  not  preonaturely  brought, 
and  the  amended  petition,  therefore,  states 
a  cause  of  action.  The  demurrer  to  the 
amended  petltlfm  shoold  liaTe  been  0Te> 
ruled. 

[2]  2.  A  demnrrer  was  sustained  to  the 
original  petition.  The  plaintiffs  were  then 
granted  leave  to  file  an  amraded  petition. 
A  demurrer  was  lo^ed  against  the  amend- 
ed petition.  That  demurrer  is  the  one  that 
la  now  before  this  court.  The  defendants 
contend  that  because  the  judgment  on  the  de- 
murrer to  the  original  petition  was  not  ap- 
pealed from,  that  judgment  la  binding  and 
conclusive  and  prewnts  a  review  of  the 
Judgment  sustaining  the  demurrer  to  the 
amended  petition.  This  contention  la  with- 
out molt  The  judgment  aa  the  demurrer 
to  the  orl^al  petition  Is  not  before  this 
comt,  and  la  not  subject  to  review.  The 
jodsment  M^iealed  from  la  the  oiw  sostaln- 
ing  the  demurrer  to  the  amended  petition. 
The  judgment  on  the  oil^al  iietitlon  did 
not  bind  the  trial  court  on  the  hearing  of  the 
demurrer  to  the  nmwff'^^  petition,  and  does 
not  bind  this  court. 

Tbe  judgment  Is  revwaed.  This  cause  Is 
runanded,  with  directions  to  the  trial  court 
to  ovnmle  the  demurrer  to  the  amended 
petition.  AU  the  Justices  concnrrini^ 

(M  Kan.  273) 

KBIL  T.  BYANS.  (No.  20420.) 

(Supreme  Court  of  Kansas.  Dec.  9.  1916.) 

f8vJM»i9  by  tJi9  Court.) 

1.  Pleading  ^236(8)— «=»252(8)— Ac- 
tions—AiriN  dmekts. 

The  refusal  of  the  court  to  Instruct  the  jury 
upon  a  ground  of  contributory  negligence  not 
plMded  in  the  answer  of  the  defendant  and 
vliich  was  only  incidentally  brought  out  on  the 
cross-examinstioD  of  the  plaintiff  and  not  epecii- 
icHly  brought  to  the  attention  of  the  court  until 
the  mstniction  was  requested,  and  also  the  re- 
fusal of  the  defendant's  application  to  amend  the 
answer  ao  as  to  set  forth  the  new  issue,  cannot 
be  regarded  as  an  abuse  of  discretion  on  the 
part  ot  tlie  trial  court. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Ooit.  Dig.  HWl,  605;  Dec.  Dig.  ^2S6(5) : 
Trial,  Cent  iMg. 1  608;  Dec  Dig.  *»262(8).} 

2.  Municipal     Cobpobationb  «=>706(5)— 
Stbiotb— Actions  fob  Injubieb— Evidencb. 

The  evidence  herein  is  deemed  to  be  suffi- 
cient to  support  the  findings  of  the  jury  that 
the  injury  sustained  by  the  plaintiff  when  the 
bicycle  he  was  riding  collided  with  the  defend- 
ant's automobile  at  the  inter^tloo  of  two 
streets  was  due  to  the  negligence  of  the  defend- 


ant, and  not  to  the  contributory  negligence  of 
the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
CorporatioDs,  Gent.  Dig.  {  1S18;  Dea  Dig.  «=> 

Appeal  from  District  CJourt,  Sedgwick 

County. 

Action  by  WUlInm  KeU,  by  W.  B.  Kelt, 
his  next  friend,  against  C  IS.  Evans.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Chester  I.  Long,  A.  M.  Cowan,  and  James  G. 
Martin,  all  of  Wichita,  for  appellant  B.  G, 
Castor,  P.  D.  Gardiner,  and  T.  S.  Elcoc^ 
all  of  Wichita,  for  appellee;, 

JOHNSTON,  a  J.  This  action  was 
brought  by  William  Sell,  a  minor,  i^calnst 
G.  M.  Evans  to  recover  damages  for  personal 
Injuries. 

The  plaintiff,  while  riding  his  Mcyde,  was 
injured  in  a  collision  with  defendant's  au- 
tomobile at  the  intersection  of  Murdock  ave* 
nue  and  North  Main  street  in  the  city  of 
Wichita.  Jnst  before  tbe  accident,  plaintiff 
and  defendant  were  each  approaching  the 
Intersection;  ■  the  plaintiff  from  the  north 
on  Bfaln  street,  and  the  defendant  firom  tba 
east  on  Murdo<^  avenue.  Along  the  center 
of  North  Main  street  are  two  sbreet  car 
tracks  about  flre  feet  apart  As  the  plain- 
tiff was  about  to  cross  Murdock  avenue,  his 
view  eastward  was  obstructed  a  street 
car  on  his  left  which  had  stopped  at  the 
north  side  of  Murdock  avenue,  and  on  ac- 
count of  passengers  boarding  the  car  he 
passed  dose  to  the  west  curb  of  North  Main 
street  He  was  traveling  at  the  rate  of  0 
miles  per  hour  and  had  reached  a  place  about 
10  feet  from  the  north  line  of  Murdock  ave- 
nue and  15  or  20  feet  west  of  the  tracks 
when  he  first  saw  the  defendant's  automo- 
bile, which  had  then  reached  a  point  Just 
east  of  the  car  tracks  and  a  little  north  of 
the  center  of  Murdock  avenue.  As  the  de- 
fendant approached  Main  street  he  slacken- 
ed his  speed  somewhat  and,  observing  that 
the  street  car  was  standing  still,  he  passed 
in  front  of  It  In  a  slightly  curved  course, 
first  southwesterly,  then  northwesterly,  trav- 
eling at  the  rate  of  12  miles  per  hour.  Plain- 
tiff tried  to  stop  his  bicycle  when  he  saw  the 
approaching  automobile,  but  the  brake  did 
not  work  well  and  although  he  undertook 
to  clear  the  defendant's  automobile,  which 
was  then  a  few  feet  away,  he  was  unable  to 
turn  far  enough  to  avoid  striking  it  The 
collision  occurred  Just  after  the  defendant 
passed  over  the  west  track,  and  as  a  result 
the  plaintiff  was  thrown  to  the  pavement 
receiving  an  Injury  to  his  skull.  Eiach  party 
alleged  violations  by  the  other  of  certain 
traffic  regulations  of  the  city  of  Wichita. 
The  particular  acts  of  negligence  charged 
against  the  defendant  were  that  he  drove  In 
a  negligent,  reckless  manner,  at  an  unlawful 
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rate  of  speed  wlthont  sounding  a  horn  or 
giving  warning  of  any  kind.  Tbe  answer 
of  the  defendant  denied  negligence  and  charg- 
ed that  plaintiff  was  lacking  in  care  in 
riding  his  bicycle  too  near  to  the  street  car 
and  that  If  he  bad  been  following  the  traf- 
fic rules  he  would  have  been  In  a  position 
to  hare  seen  the  automobile  In  time  to  hare 
avoided  the  collision,  and,  further,  that  he 
had  failed  to  keep  a  lookout  for  vehicles  as 
ordinary  prudence  required.  The  jury  re- 
turned a  general  verdict  awarding  plalntUT 
damages  In  the  sam  of  $500  and  also  special 
findings  to  the  effect  that  the  defendant  was 
negligent  In  running  at  an  excessive  rate  of 
speed,  namely,  12  miles  per  hour,  and  in  not 
giving  sufficient  warning  of  Ills  approach. 
On  the  question  of  care  exercised  by  tlie 
plalntUT,  the  jury  found  that  be  saw  the 
automobile  when  it  was  from  25  to  30  feet 
distant,  that  he  was  riding  at  the  rate  of  6 
miles  per  hour,  and  that  after  observing  the 
automobile  be  slackened  his  speed,  tried  to 
stop  bis  bicycle,  and  turned  to  tbe  left  In 
an  attempt  to  avoid  a  collision. 

[1]  Complaint  is'  made  of  the  refusal  of  the 
court  to  give  an  instruction  as  to  the  negli- 
gence of  plaintiff  In  riding  a  bicycle  when 
tlie  coaster  brake  on  It  was  out  of  repair. 
It  is  not  contended  that  tbe  plaintiff  was  re- 
quired to  have  bis  blc^rcle  equipped  with  the 
latest  and  best  appliances,  but  It  is  Inststed 
that  the  coaster  brake  being  defectlre  pre- 
vented the  plaintiff  from  badc-pedaUng  and 
left  him  no  way  of  stopping  tbe  bicycle  un- 
less Hie  rider  put  bis  feet  on  the  ground, 
and  the  plaintiff,  being  a  small  boy,  could  not 
reach  tbe  ground.  An  Instruction  on  this 
subject  was  requested  after  the  evidence  bad 
beea  closed,  and  It  was  refused  by  the  court 
because  tbe  defendant  bad  not  pleaded  tbe 
use  of  the  defective  brake  as  a  ground  of 
contributory  negligence.  He  had  allied 
qtedflc  acts  of  negligence  by  the  plaintiff, 
but  no  mention  was  made  of  using  the  bicycle 
with  tbe  defective  brake.  It  appears  that 
In  tbe  cross-examination  of  plaintiff  he  was 
asked  if  he  had  a  coaster  brake  on  his  bicycle, 
and  he  replied  that  he  had  one,  but  that  It 
was  not  working  well  and  had  been  In  poor 
condition  for  two  months,  and  also  that  he 
had  been,  aware  of  Its  condition.  The  In- 
struction asked  was  objectionable,  In  that  it 
stated  that  if  plaintiff  was  riding  hla  bicycle 
with  a  defective  coaster  brake,  and  the  bi- 
cycle was  not  under  control  by  reason  of  the 
defect,  tbe  plaintiff  was  guilty  of  contribu- 
tory negligence.  It  left  out  of  consideration 
the  age  of  the  boy.  his  knowledge  of  the 
condition  of  the  brake,  and  the  excitement 
or  fear  that  might  have  been  produced  by  the 
peril  in  which  he  was  suddenly  placed.  One 
who  acta  In  an  emergency  or  In  tbe  ta.ce  of 


Imminent  danger  when  there  Is  little  chance 
for  deliberation  is  not  held  to  the  exercise 
of  the  utmost  caution  nor  to  the  strict  ac- 
countability required  under  more  favorable 
drcumstanoes.  It  Is  enough  If  he  acta  In 
good  faith  as  a  person  of  ordinary  prudence 
would  do  under  like  circumstances.  McCai- 
Uon  V.  Railway  Co.,  74  Kan,  785,  SS  Pac.  50. 
However,  as  the  issue  was  not  raised  by  tbe 
pleadings  tbe  defendant  was  not  entitled  to 
have  the  Issue  submitted  to  tbe  jury.  Upon 
the  refusal  of  the  instruction,  application 
was  made  by  the  defendant  to  amend  hia 
answer  so  as  to  allege  the  use  of  the  bicycle 
with  a  defective  coaster  brake  as  a  ground 
of  contributory  negligence.  It  can  hardly  be 
said  that  the  parties  tried  the  case  as  If  that 
Is&tie  was  submitted  for  determination.  The 
testimony,  as  we  have  seen,  only  came  ont 
Incidentally  on  the  cross-examination  of  the 
plaintiff,  and  the  matter  was  not  brought  to 
the  attention  of  the  court  until  the  reqaeat 
for  an  Instruction  on  tbe  subject  had  been  re- 
fused. The  introduction  of  a  new  issue  at 
that  stage  of  the  proceedings  and  under  the 
circumstances  stated  was  a  matter  for  the 
discretion  of  the  court,  and  It  Is  reasonably 
clear  that  the  refusal  cannot  be  regarded  as 
an  abuse  of  discretion.  It  may  be  said  la 
this  connection  that  tbe  court  did  give  a 
general  in&tructlon  to  tbe  effect  that.  If 
plaintiff  was  guilty  of  negligence  contribut- 
ing to  his  Injury,  he  could  not  recover  even 
if  the  negligence  of  tbe  d^endant  was  well 
established. 

Complaint  is  made  of  Instructions  13,  20, 
and  22,  which  referred  to  ,the  rule  that  one 
placed  In  a  dangerous  position  through  the 
negligence  of  another  without  time  to  de- 
liberate as  to  the  safest  course  to  pursue  in 
order  to  avoid  danger  to  himself  is  not  hdd 
to  the  strict  accountability  required  of  one 
situated  in  more  favorable  drcumstanoes, 
and  that  his  action  Is  npt  defeated  if  he  does 
not  adopt  the  most  prudent  course.  It  is 
said  that  the  instruction  as  framed  relieved 
the  plaintiff  from  the  dut^  to  use  ordinary 
care  to  extricate  himself  from  the  impend- 
ing danger.  The  instructions  taken  togeth- 
er, however,  make  it  clear  that  defendant 
and  tbe  jur^-  must  have  understood  that  the 
plaintiff  was  held  to  the  exercise  of  ordi- 
nary care  under  the  circumstances,  and  that 
If  he  failed  in  that  respect  no  recovery  could 
be  had.  The  language  of  the  InstmctloQS 
criticized  could  not,  we  think,  bare  misled 
the  jury. 

[2]  No  substantial  error  is  found  in  any 
part  of  the  Instructions;  and  we  find  no  dif- 
ficulty In  holding  that  the  evidence  was  sof- 
ficient  to  support  the  findings  and  verdict 
of  the  Jury. 

l^e  Judgment  la  affirmed.  AU  tbe  Ji» 
tlces  concurring. 
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cm  OF  DUNLAP  T.  WATERS.  (No. 
20404.) 

(Sapnme  Court  of  Eanau.    Dec.  9,  1910.) 

(Bv^lnu  by  the  Cowt.} 

1.  Evidence  *=»158(15)— Best  and  SacoNDi- 

BT  E)VIDENCE. 

The  city  purchased  real  estate  occupied  by 
a  XouDg  Men's  Christian  Association  as  ten- 
ant of  the  former  own«r.  The  secretary  of  the 
Y.  M.  C.  A.,  who  was  also  a  member  of  the 
<lty  council,  testtfied  that  the  Y.  M.  C.  A. 
leasrd  the  property  from  the  city,  that  he  pre- 
sented the  matter  to  the  council  for  the  Y. 
M.  C.  A.,  and  that  the  council  madp  a  record 
■of  it.  Tlie  terms  of  the  temmcy  were  not  ma- 
terial or  in  dispute.  Held,  the  fact  of  attorn- 
ment and  of  tenancy  under  the  new  owner  could 
be  proVed  in  Uiis  way,  without  production  of  the 
record  of  the  city  council's  proceedings. 

[Ed.  Mote.— For  other  cases,  see  Evidence, 
Cent.  Dif.  H  492,  504;  Dec.  Dig.  *s>158a5).l 

2.  Appeal  and  Ehhob  «=3l050t4)— Eeview— 
Habulesb  Ebbob. 

If  a  fact  material  to  a  judgment  be  estab- 
lished by  BecotKiar^  evidence,  erroneously  ad- 
mitted over  objection,  the  judgment  will  not 
be  reversed  on  appeal,  and  all  the  fiuita  of  the 
trial  sacrificed,  merely  because  the  best  evi- 
dence was  not  produced,  when  the  best  evidence 
consists  of  a  record  open  to  inspection  by  the 
defeated  party,  end  no  ahowinx  was  made  to 
the  district  court  at  the  bearing  of  the  motion 
for  a  new  trial,  and  no  claim  la  made  in  tbis 
court,  that  the  record,  if  produced,  woul^  con- 
tradict the  secondary  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  6  4166;  Dec.  Dig.  «=»1050 
<4).] 

3.  Taxatiok  «=3769— Tax  Deeds— Dbfbctivb 

DSEDS. 

The  remedv  of  a  person  receirins:  a  tax 
deed  which  omits  necessary  recitals  is  to  apply 
to  the  county  clerk  for  a  corrected  deed.  Should 
snch  application  not  be  made  before  judgment 
is  rendered  guietlne  title  against  the  tax  deed. 
It  is  not  a  valid  objection  to  the  judgment  that 
the  remedy  is  lost. 

[EJd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  |l§  1533-1630:  Dec.  Dig.  «=3769.] 

Api>eal  from  District  Court,  Morris  County. 

Action  by  tlie  City  of  Dunlap  against  Min- 
nie £.  Wat^H.  From  a  Judgment  tor  plain- 
tiff, defendant  appeals.  Affirmed. 

Dennis  Madden,  of  IQmporia,  for  appellant 
J.  M.  Miller  and  Harry  £.  &iyder,  both  of 
Coaneil  Orove,  for  appellee. 

BUSCH,  J.  The  action  in  tbe  district 
ooiirt  was  one  In  statutory  form  to  quiet  the 
title  to  real  estate^  Tbe  plaintiff  inrevailed, 
and  the  defendant  appeals. 

[1,2]  Tbe  defendant  claimed  title  under  a 
tax  deed  defective  oa  its  face  and  was 
■crambUng  for  possession.  The  plaintiff 
claimed  tlUe  under  deeds  from  the  faeira  of 
Frank  Sarg^t,  the  owner  at  the  time  of  the 
tax  sale,  and  claimed  possesion  through  Its 
tenant,  the  Young  Hen's  Oirlstian  Associa- 
tion, which  was  placed  in  possession  Sat^ 
gent.  The  qoestion  was  whether  or  not  the 
T.  U.  C.  A.  was  the  plalntifTs  tenant.  The 
secretarjr  of  the  Y.  M.  C  A.  was  a  member 
oC  the  city  council.   He  testified  follows: 


"Now,  do  yon  say  the  Z.  H.  a  A.  leased  It 

from  tbe  city? 
"Yes,  sir. 
"When? 
"I  co'Uldn't  say. 

"Do  yoa  know  that  of  your  own  knowledge? 

"I  do. 

"Did  yoa  negotiate  the  leasing? 

"I  nas  present  at  the  time,  and  presented 

the  matter  for  the  Y.  M.  C.  A. 
"Before  the  council? 
"Tes,  sir ;  before  the  council. 
"They  made  a  record  of  that? 
"Yes,  sir," 

The  mayor  of  the  city  also  testified  that 
the  city  made  arraogements  with  tbe  Y.  M. 
O.  A.  to  occupy  and  use  the  building  on  the 
property  In  controversy.  The  record  of  the 
proceedings  of  the  dty  council  was  not  in- 
troduced In  evidence,  and  motions  were  made 
to  strike  out  the  testimony  referred  to  as  not 
the  best  evidence. 

The  best  evidence  rule  is  an  ancient  one 
and  is  well  founded.  It  Is  to  be  applied, 
however,  with  discrimination.  Ordinarily 
the  official  action  of  the  governing  body  of 
a  mxmiclpal  corporation  should  be  proved  by 
the  record,  and  the  terms  of  written  instru- 
ments should  be  proved  by  the  production  of 
the  writings.  If,  however,  the  precise  terms 
of  a  record  or  of  a  written  instrument  are 
not  material  to  the  fact  under  investigation, 
the  production  of  the  record  or  of  the  writing 
may  be  dispensed  with  In  many  cases.  Thus 
in  2  Wigmore  on  Evidence,  i  1246,  it  was 
said: 

"(6)  The  mere  fact  that  a  person  is  owner 
of  property,  whether  real  or  personal,  is  a 
distinct  thing  from  the  terms  of  the  document 
or  documents  by  which  he  has  become  owner, 
although  instances  may  be  supposed  in  which 
the  relation  of  owner^ip  involves  so  directly 
the  terms  of  a  specific  deed  that  the  rule  of 
production  applies.  (7)  The  fact  that  a  per- 
son occupies  the  relation  of  tenant,  as  to  a 
piece  of  land  or  its  owner,  is  a  distinct  fact; 
tor  he  may  have  become  tenant  by  parol  or  by 
writing,  and  the  tenancy  is  the  result  of  the 
transaction,  and  is  not  the  transaction  itself. 
Nevertheless,  so  far  as  the  terms  of  a  written 
tenancy  are  drawn  into  question,  the  rule  of 
production  begins  to  be  applicable.** 

Likewise  In  17  Cyc.  486,  It  was  said: 

"Where  the  relation  of  landlord  and  tenant 
exists  by  virtue  of  a  written  lease  or  other 
instrument,  and  tbe  existence  and  terms  of  the 
tenancy  lie  at  tbe  foundation  of  the  cause  or 
are  directly  in  issue,  the  written  instrument 
constitutes  the  best  evidence,  and  parol  or 
other  secondary  evidence  is  excluded  under  the 
best  evidence  rules.    But  in  gther  coses  it  is 

f:enerally  held  that,  where  tbe  fact  to  be  estab- 
ished  is  simply  the  existence  of  the  tenancy 
as  distinct  from  its  terms,  the  best  evidence 
rule  does  not  apply,  and,  although  there  may 
be  a  lease  or  other  written  instrument  defining 
tbe  terras  of  ttie  tenancy,  the  fact,  of  the  ten- 
ancy may  be  proved  by  parol  without  the 
necenity  ot  producing  tne  writing." 

In  this  Instance  the  fact  to  be  proved  was 
attornment.  The  Y.  M.  G.  A.  held  possession 
as  a  tenant  of  the  owner,  Salient  After  his 
death  his  h^TS  conveyed  to  the  plalutilZ, 
and  the  question  was  whrther  or  not  the 
Y.  M.  C.  A  then  acknowledged  the  plaintiff 
as  Its  landlord.   Any  act  of  the  taunt  rets 
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offnlzliig  tlie  plalntlir  fts  the  sotirce  of  its 
contlnned  right  to  possession,  or  as  the  own- 
er to  whom  the  obligations  of  a  tenant  were 
due,  was  soffldent  to  constltnte  attornment, 
and  after  attornment  the  possession  of  the 
tenant  was  the  possession  of  the  new  owner. 
24  Grc.  891.  Such  recognitloa  was  properly 
prorable  hi  this  instance  by  parol. 

Following  the  suggestion  closing  the  quo- 
tation from  Wigmore  on  Evidence  it  may  be 
asked:  How  could  it  be  definitely  known 
that  the  city  responded  favorably  to  the  7. 
H.  C  A.*8  appIicatifHi  and  "Xeased"  to  it,  as 
the  witnesses  said,  without  the  contents  of 
the  record  being  b^ore  the  court?  The  ques- 
tion brings  up  the  subject  of  the  production 
of  documents  collateral  to  the  Issue,  which  la 
discussed  by  Dean  Wigmore  as  follows: 

"In  tbe  ereat  majority  of  instances  where 
th«  terms  of  a  document  are  not  in  actual  dis- 
pute, it  is  inconvenient  and  pedantic  to  insist 
on  tbe  production  of  the  instrument  itself  and 
to  forbid  all  testimonial  alluHion,  however 
casual,  to  its  terms.  *  *  *  Bat  u  any  case 
the  misfortune  of  inconsistent  precedents  and 
the  disadvantage  of  an  obscure  definition  can 
be  obviated  by  applying  strictly  that  salutary 
doctrine  of  judiaal  discretion.  Let  the  trial 
judge  determine  absolutely,  and  without  re- 
view, tbe  application  of  the  principle  to  each 
case.  Whether  a  document  is  'collateral'  is 
practically  a  qaestlon  whether  it  is  important 
enongb  uoder  all  the  circnmstances  to  need 
production ;  and  the  judge  presiding  over  th« 
trial  is  fittest  to  determine  this  miestion  final- 
ly."  2  Wigmore  on  Evidence,  S  1253. 

Conceding  the  case  to  be  oae  requiring 
proof  by  the  best  evidence,  the  record,  which 
was  not  produced,  the  defendant  Is  not  eu- 
tlUed  to  a  new  triaL  The  record  was  not 
a  private  instrument  which  tbe  defendant 
had  no  opportunity  to  read.  It  was  a  public 
record  of  the  proceedings  of  the  city  coun- 
cil.  If  the  characterization  given  those  pro* 
ceedinga  by  the  witnesses  was  not  correct,  a 
telephone  communication  with  the  city  clerk 
would  have  revealed  the  fact  No  proof  was 
offered  at  the  hearing  on  the  motion  for  a 
new  trial  that  the  proceedings  of  the  dty 
council  were  different  from  what  the  plaintiff 
claimed  them  to  be,  and  no  suggestion  la 
made  in  the  brief  that  the  record,  If  pro- 
duced, would  contradict  the  secondary  evi- 
dence in  substance  or  legal  effect.  The  rela- 
tion of  landlord  and  tenant  between  the  city 
and  the  Y.  M.  C.  A.  was  clearly  proved,  but 
a  rule  of  evidence  was  not  observed.  Tbe  de- 
fendant's proposal  is  to  reverse  the  Judgment 
and  retry  the  case,  not  that  a  different  re- 
sult may  be  reached,  but  that  the  procedure 
may  be  formally  correct.  In  this  court  prej- 
udice to  substantial  rights  is  not  presumed 
to  result  from  a  wrong  ruling,  but  must  be 
made  to  appear  affirmatively.  Morrow  v. 
Inge.  89  Kan.  481.  131  Pac.  1184;  Bank  v. 
Bobtnson.  93  Kan.  464.  144  Pac.  1019,  Ann. 
Cas.  1916D,  286;  Morris  v.  Blazer,  96  Kan. 
466.  152  Pac.  767. 

[3]  The  defendant's  tax  deed  was  defective 
for  failure  to  recite  an  assignment  to  the  de- 


fendant of  the  tax  sale  certtflcate  on  whicih  it 
was  based.  The  defraidant  says  ttie  Judg- 
ment cute  off  her  rl^t  to  demand  and  re* 
celve  a  tax  deed  containing  proper  recitals. 
This  Is  the  defendant's  own  fault  She  ac- 
c^ted  the  deed  which  the  county  clerk  is- 
sued and  placed  It  on  record.  She  did  not 
establish  by  any  proof  that  she  was  entitled 
to  a  better  deed,  but  If  ehs  were,  tb&  court 
could  not  aid  her.  It  could  not  give  her  an- 
other deed,  or  reform  the  one  issued.  Her 
remedy  was  to  apply  to  tlie  county  clerk  for 
a  corrected  deed.  Baker  t.  I<ane,  82  Kan. 
715.  109  Pa&  182,  28  U  B.  A.  (N.  S.)  406. 
It  rested  with  her  to  make  this  appUcatioa 
or  not  as  she  chose.  She  chose  to  stand  on 
the  deed  issued  to  her,  whldt  the  plaintiff 
had  the  right  to  attack. 

Hie  Judgment  of  the  district  court  la  af- 
firmed. All  the  Justices  concurring. 


(W  Kan.  2SS> 
GASSI  T.  TOAKUM.   (No.  20359.) 
(Supreme  Court  of  Kansas.   Dec  9,  191ft.) 

(Syttabut  iy  the  Court.} 

JuDouKNT  4s»199(l)— Actions— iBstJEs  akd 
Paoor. 

The  petition  allejced  that  a  certain  runway 
over  which  the  plamtifl!  was  carrying  heavy 
lumber  was  insufficient,  that  all  tbe  boards  were 
old,  veatbcr-worn,  rotten,  and  weak,  and  not 
properly  fastened  at  the  ends,  and  were  not  fit 
or  proper  boards  for  the  purpose  for  which  they 
were  being  used,  and  that  tae  walk  or  one  of 
the  boards  therein  broke,  and  the  plaintiff  was 
precipitated  to  the  cellar.  The  jury  returned  a 
verdict  for  the  plaintiff,  but  found  as  tbe  sole 
ground  of  negligence  that  the  walk  was  too  nar- 
row. Held,  that  a  judgment  for  the  defendant 
in  this  finuing  must  be  sustained. 

[Ed,  Kote.— For  other  cases,  see  Judgment, 
CentDig.  SS  367, 374. 375 ;   DecDig.  ^IWd).] 

Appeal  from  District  Court,  Leavenworth, 

County. 

Action  by  James  0.  Case  against  Bobert 
B.  Yoakum.  From  Judgment  for  plalntifl, 
defendant  appeals.  Affirmed. 

Benjamin  F.  Endres,  of  Leavenworth,  for 
appellant  Eloyd  E.  Harper,  of  Leavenworth, 
and  B.  B.  Hogln.  of  Kansas  Cttj,  Mo.,  for 
appellee. 

WEST,  J.  The  plaintiff  sued  to  recover 
for  injuries  caused  by  a  fall  from  a  runway 
in  a  building  under  process  of  construction 
by  the  defendant.  It  was  alleged  that  in  or- 
der to  reach  the  inside  of  the  building  a 
runway  or  board  walk  was  conatrueted  by 
defendant  over  the  opening  or  cellar  at  the 
rear  of  the  building,  consisting  of  two  or 
three  boards  from  6  to  8  feet  long,  one  of 
which  was  2  Inches  thick  and  6  inches  wide, 
one  either  2  by  10  or  2  by  12  laid  flat  and 
lengthwise  over  tbe  opening,  and  between 
the  two  was  laid  a  piece  of  planking  called 
flooring  1  inch  thick  and  6  inches  wide ;  that 
while  carrying  a  24-foot  plank  over  this  ran- 
way,  one  of  the  boards  therein  broke,  and 
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the  plalDtUf  was  precipitated  to  the  cellar — 
"that  said  board  walk  or  runway  waa  at  said 
time  wholly  insufficient  to  support  a  man  of  the 
size  of  plalntiEE  while  carrying  a  board  or  joist 
audi  as  ptaiotiff  was  carrying  at  tbe  time,  and 
wdriiing  160  pounds  more  or  less ;  that  all  of 
said  boards  were  old,  weather-worn,  rotten,  and 
weak:  that  the;  .were  not  properly  fastened  at 
the  eads,  and  were  not  fit  or  proper  boards  for 
tbe  purposes  for  which  they  were  being  used  at 
said  time  and  place." 

In  his  opening  statement  counsel  for  plain- 
tiff said: 

"The  evidence  will  show  •  •  •  when  all 
of  a  sudden  one  of  tbe  boards  on  the  runway 
broke  and  Mr.  Cose  was  precipitated  to  the 
cellar  below  onto  some  piping  that  waa  in 
the  cellar." 

The  defendant,  In  his  opening  statement, 
said  tbe  evidence  for  the  defendant  wonld 
go  to  show  the  condition  of  the  runway, 
tbe  manner  In  which  it  was  nsed,  and  tbe 
material  of  which  it  was  constracted,  and 
that  the  court  would  Instruct  that,  unless  the 
Jai7  should  believe  from  the  evidence  that 
the  defendant  was  negligent  In  the  way  the 
runway  was  constructed  and  the  material 
that  was  used  there,  they  should  find  for  the 
defendant.  PlalntU^  among  other  things, 
te^ed: 

"As  I  waa  going  there,  there  was  three  boards 
down  on  the  runway  that  I  had  to  walk  over; 
one  was  2  by  10  or  2  by  8,  and  the  other  was 
2  by  6  or  2  by  8,  and  I  do  not  know  what  the 
other  was.  but  as  I  got  in  the  center  of  that 
runway,  that  plauk  broke  with  me,  and  I  fell 
into  the  cellar  and  cut  my  head  here,  and  broke 
three  of  my  ribs  and  dtinued  my  face." 

He  could  not  state  which  board  broke,  but 
said  that  when  he  got  In  the  center  he  just 
realized  that  he  was  going  down,  and  had 
a  remembrance  as  he  was  going  down  he 
beard  tbe  boards  breaking. 

"Q.  You  are  positive  one  of  those  boards  broke 
and  let  you  through  there?  A.  Tes,  sir.  One 
of  those  boards  broke;  I  oould  not  say  for  rare 
whidi  one  it  is." 

Another  witness  testified  that  when  he 
reached  tbe  cellar  he  saw  the  piece  of  floor- 
ing broken,  down  by  the  plaintiff. 

"  •  •  •  After  the  accident,  I  looked  up 
from  the  alley  and  I  could  see  two  boards  in  the 
runway ;  they  were  2  inches  thick.  All  I  could 
see  after  he  fell  were  two  boards,  and  I  saw  a 
broken  board  down  there  where  he  was  In  the 
cellar.  It  was  flooring  that  was  laying  right 
below  Mr.  Case,  and  it  was  br^Sw  •  *  *  It 
was  4  inches  wide  and  1  inch  thick.** 

There  was  also  testimony  that  the  boards 
were  a  good  deal  worn,  and  that  after  the 
accident  a  2  by  12  inch  board  was  added; 
that  the  runway  was  made  about  12  Inches 
wider  and  waa  nailed  to  the  floor.  The  Jury 
were  Instructed,  if  they  believed  from  the 
evidence  that  the  runway  was  defective  and 
that  tbe  construction  thereof  was  insuffi- 
cient, or  that  one  of  the  boards  was  defeo- 
ttve  or  insufficient  for  the  use  being  made 
of  it  at  the  time,  and  by  reason  thereof  it 
broke  and  occasioned  tbe  injury,  that  imder 
certain  conditions  mentioned  the  i^alntUC 
was  entitled  to  recover.  A  general  verdict 
waa  returned  for  (787.S0  In  favw  of  tbe 
plaintiff,  and  seven  qpedal  questions  were 


answered,  which  have  no  significance  except 
upon  the  [wsslble  question  of  contributory 
negligence  In  the  general  strength  and  oae 
of  the  runway.   The  eighth  question  was: 

"State  fully,  clearly,  and  specifically  the  neg- 
ligence of  which  defendant  was  guilty,  and  upon 
which  you  rendered  a  verdict  In  favor  of  plain- 
tifE.  ^awer:  The  runway  too  narrow." 

Defendant  did  not  file  a  motion  for  new 
trial,  but  for  Judgment  notwithstan^ng  the 
general  verdict,  which  was  granted,  and  the 
plaintiff  appeals. 

The  only  question  Involved  Is  whether  or 
not  this  answer  was  so  clear  and  specific  a 
restriction  of  the  negligence  of  the  defend- 
ant to  the  mere  width  of  the  runway  as  to 
Justify  tbe  action  of  the  trial  court.  It  is 
urged  that  narrowness  may  well  be  an  in- 
sufficiency, and  that  under  tbe  allegations 
it  was  quite  consistent  for  the  Jtiry  to  find 
that  for  a  man  carrying  a  board  weighing 
150  pounds  the  runway  was,  by  reason  of  Its 
meager  width.  Insufficient 

One  witness  testified  that  there  were  only 
two  boards  In  the  runway,  each  2  inches 
thick,  and  that  a  piece  of  flooring  was  used 
as  a  brace  from  the  floor  to  a  doorframe  2 
or  3  feet  from  tbe  runway,  against  which 
brace  a  man  would  be  apt  to  fall  If  he  fell 
off  the  east  side  of  the  runway,  and  that 
when  witness  got  down  cellar,  this  brace  was 
there,  broken.  The  answer  would  Indicate 
that  the  Jury  took  this  view  of  the  case, 
and  concluded  that  by  reason  of  the  narrow- 
ness of  the  walk,  consisting  of  only  two 
boards,  the  plaintiff  fell  therefrom  against 
the  brace,  breaking  it  and  carrying  It  down 
with  him.  The  case  was  brought  and  pre- 
sented on  the  theory  that  the  walk,  or  some 
part  thereof  broke  and  gave  way,  not  that 
by  reason  of  its  narrowness  tbe  plaintiff  fell 
therefrom. 

When  the  finding  taken  in  connection  with 
another,  as  in  the  case  of  Springer  v.  Rail- 
way Co.,  95  Kan.  408,  148  Pac.  611,  ^mounts 
to  a  statement  of  one  of  the  conditions  bring- 
ing about  the  injury,  and  other  condltlona 
are  shown  by  the  evidence  and  found  by  the 
Jury,  such  finding  does  not  necessarily  con- 
flict with  the  general  verdict.  In  Tecza  v. 
Sulzberger  &  Sons  Co..  92  Ean.  97,  140 
p'aa  105,  the  Jury  rested  the  negligence  on 
Insufficient  light,  and  It  was  held  that  while 
the  plaintiff  did  not.  In  so  many  words,  say 
that  his  fall  was  caused  by  the  want  of  light. 
It  was  deemed  that  there  was  room  for  tbe 
inference  that  a  better  light  would  have 
enabled  him  to  secure  a  better  footing;  but 
even  there  the  petition  alleged  various  forms 
of  n^llg^ice,  including  Insufficient  light,  and 
it  was  held  that  tbe  answer  <tf  the  jury  ex- 
cluded other  forms  than  the  one  mentioned 
therein. 

When  the  finding  clearly  excludes  all  otb> 
er  elements  than  the  one  specified  therein, 
the  tmvarylng  rule  Is  that  this  element  alone 
may  be  considered  as  proved,  and  that  all 
others  alleged  are  deemed  to  be  left  unsnp* 
ported.  Railway  t.  Roth,  80  Ean.  762,  104 
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Pac.  849;  Plnmmer  t.  Railway  Co.,  86  Kan. 
744.  121  Pac.  006;  Adams  v.  Railway  Co., 
93  Kan.  476, 144  Pac.  999 ;  Pnllln  v.  Railway 
Co.,  96  Kan.  165,  150  Pac.  604  (syl.  2,  p.  173). 
See,  also,  Martin  t.  City  of  Columbus,  96 
Kan.  803,  153  Pac.  518;  Keck  v.  Jones,  97 
Kao.  470,  156  Pac  950.  In  Roberts  t.  Rail- 
way Co.,  98  Kan.  705,  700,  161  Pac  590,  It 
was  said: 

"It  is  contended,  however,  tliat  as  other 
grounds  of  negligence  were  alleged  by  the  plain- 
tiff and  a  general  verdict  was  returned  fn  bis 
favor,  we  should  presume  that  these  were  es- 
tablished and  furnish  a  basis  for  the  ver- 
dict, ^e  contrary  of  this  contention  is  the 
rule.  Such  a  finding  in  effect  acquits  the  de- 
fendant of  every  charge  of  negligence  stated  in 
the  petition  or  moDtioned  in  the  evidence,  ex- 
cept it»  one  wedfically  designated  in  the  find- 
ing." 

The  Judgment  Ui  affirmed.  All  tii«  Justices 
concurring. 

(«  Kan.  SU)  ' 
W.  W.  KIMBAU^  CO.  T.  BOARD  OF 
COM'RS  OF  SHAWNEE  COUNTY 
etaL   (No.  20446.)* 
(Supreme  Court  of  Kansas.   Dec  d,  1916^ 

(8vUabu$  &f  tk«  OonrfJ 

Taxation  ^=99S  —  Personal  Pbopertt  — 
Situs. 

A  piano  company,  incorporated  under  the 
lawfl  of  Illinois  with  its  home  office  at  Chicago, 
nfaintained  a  branch  office  at  Topeka,  where 
pianos  were  sold  and  sale  notes  taken  therefor, 
retaining  title  in  the  company  until  paid.  These 
notes  were  transmitted  to  the  home  office,  copies 
being  returned  to  the  register  of  deeds  for  filing, 
and  the  originals  were  retained  at  Chicago,  only 
being  sent  here  for  payment  and  remittance, 
practically  all  the  payments  being  made  here 
and  credited  and  remitted  to  the  home  office: 
no  part  thereof  being  retained  for  the  iise  of 
the  local  office.  Returns  for  assessment  were 
made  on  the  local  bank  account  and  average 
stock  on  band.  Held,  that  such  aotes  were  not 
taxable  here  to  the  company,  the  ritus  for  taxa- 
tion being  the  domicile  of  the  owner. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  SI  196-198.  200;  Dec  Dig.  ^98.] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  tbe  W.  W.  Kimball  Gonqpany 
against  the  Board  of  County  Commlasloners 
of  Shawnee  Coonty  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  Be- 
Tersed. 

Charles  Curtis  and  Otis  E.  Huugate,  both 
at  Topeka,  for  appellant.  W.  B.  Atchison 
and  J.  U  Hunt,  both  of  Topeka,  for  appelr 
lees. 

WEST,  J.  Tbe  plaintifl  procured  a  tem- 
porary Injunction  against  the  defendants,  re- 
straining them  frc»n  levying  a  ceitain  tax 
warrant,  and  from  a  Judgment  vacating  such 
injunction  and  for  costs  this  appeal  Is  taken. 
Tbe  plaintUT  Is  a  piano  company,  an  Illinois 
corporation,  with  its  office  and  headquarters 
at  Chicago,  and  had  a  branch  of  Its  selling 
business  at  Topeka  in  charge  of  a  manager, 
a  portion  of  Its  iDStmments  being  sold  on 


credit  by  Installments,  the  purchaser  eiecot- 
ing  a  conditloaal  sale  contract,  in  which  be 
promises  to  make  payment  at  the  Chicago 
office,  the  seller  to  retain  title  until  the  pay- 
ments are  made.  The  usual  course  ot  busi- 
ness was  to  forward  the  originals  to  the 
home  office,  where  they  were  retained,  copiea 
being  returned  to  the  register  of  deeds  for 
filing.  Some  of  the  customers  sent  their  pay- 
ments to  Chicago,  but  It  was  admitted  that 
practically  all  made  them  at  tbe  local  of* 
flee,  where  credit  was  given  on  tbe  boobs; 
tbe  cash  being  sent  to  Chicago.  It  was  tes- 
tified that  neither  the  sale  contracts  nor  tbe 
payments  made  on  them  were  permitted  to 
be  used  in  the  business  at  T(H>eka,  and  that 
the  proceeds  of  local  cash  sales  were  kc^ 
distinct  and  separate  from  those  received  on 
these  contracts.  The  taxation  of  $1,500 
worth  of  these  contracts  gave  rise  to  this  con- 
troversy, the  plaintiff  claiming  that  they  bad 
no  taxable  situs  In  Sliawnee  cotinty.  The 
court  made  no  findings  of  fact,  but  there  was 
testimouy  In  support  of  the  plaintiff's  claims, 
as  already  Indicated.  It  was  also  brought 
out  that  as  each  payment  matures  a  notice  is 
mailed  to  the  customer  from  the  Chicago  of- 
fice, with  a  notatlm  that  the  iwyments  may 
be  made.  If  desired,  at  the  Topeka  store,  to 
which  tbe  note  Is  sent,  thus  giving  the  cus- 
tomer the  option  to  pay  here,  although  the 
contracts  are,  by  their  terms,  payable  at  Chi- 
cago; tha't  all  the  proceeds  are  sent  to  Chi- 
cago, and  no  part  thereof  retained  for  use 
here;  that  wheoerer  money  is  needed,  it  is 
remitted  from  the  Chicago  <^ce,  althoogb 
usually  the  local  offices  are  supposed  to  be 
self-supporting.  In  a  large  number  of  cases 
the  Instruments  were  bought  on  monthly  pay- 
ments, whidi  were  made  at  the  local  office, 
and  by  those  in  charge  remitted  to  the  home 
office. 

The  defendants  contend  that  the  plaintiff 
maintained  a  store  and  stock  ot  goods 
Topeka;  that  notes  for  deferred  payments 
on  pianos  sold,  white  on  their  ftices  payable 
in  Chicago,  were  almost  Invariably  paid  here, 
and  that  the  Important  question  is  whether 
or  not  a  foreign  corporation  may  establlsb 
a  store  here,  carry  a  stock  and  avoid  taxa- 
tion upon  its  credits  arising  out  of  its  busi- 
ness, thus  gaining  a  preference  over  local 
enterprises.  Admitting  that  only  property  la 
its  jurisdiction  may  be  taxed  by  the  state* 
they  argue  that  the  business  situs  of  the 
notes  was  in  Topeka,  where  they  had,  for  tbe 
purposes  of  coUection.  the  protection  of  Kan- 
sas laws.  Tbe  general  provi^n  ot  the  Cor- 
poration Act  (section  1724  of  the  General 
Statutes  of  1909)  that  foreign  corporations 
doing  business  here  are  under  like  restric- 
tions and  obligations  as  domestic  corpora- 
tions Is  invoked,  and  also  section  9223  of  tbe 
Oeneral  Statutes  of  1909,  which  requires 
property  of  merchants  to  be  listed  where 
their  business  is  usually  done,  vhldi  conn* 
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Bel  concede  means  only  property  employed 
In  such  bualness,  and  not  all  the  property 
owned  by  such  merchants.  Retnms  for  taxa- 
tion were  voluntarily  made  on  the  local  bank 
account  and  average  stock  on  band,  so  that, 
as  suggested  by  plaintiff,  the  pianos  for  which 
the  contracts  In  question  were  ^ven  were 
taxed  in  this  Jurisdiction. 

It  cannot  be  said,  and  It  is  not  claimed, 
that  these  notes  were  in  Kansas  on  the  1st 
of  March,  or  that  they  ever  remained  here 
for  any  length  of  time.  There  Is  no  showing 
that  they  were  used  In  basiuess  here  or  oth- 
erwise than  for  collection  and  remittance  to 
the  home  office.  Counsel  for  the  defendant 
put  the  matter  thus: 

"Do  the  statutes  authorize  tbeir  taxntion ; 
and  are  they  subject  to  the  taxing  jurisdiction 
of  the  state?  This  last  question  means:  Is  It 
equitable  that  the  credits  should  be  taxed  here 
and  not  elsewhere?" 

SecUon  9214  of  the  General  Statutes  of 
1009  provides: 

"That  all  property  in  this  state,  real  and  per- 
tonal,  not  expressly  exempt  therefrom,  shall  be 
subject  to  taxation  in  the  manner  prescribed  by 
this  act" 

Section  9215  reads: 

"The  term  ^rsonal  property'  shall  include 

•  •  •  all  other  assets  of  every  company,  in- 
corporated or  unincorporated,  and  every  share 
or  interest  in  such  •  •  *  assets,  by  what- 
ever name  the  same  may  be  designated.** 

Section  9221: 

"Mosey   collected   by   any   agent   for  any 

*  *  *  corporation  which  is  to  be  transmitted 
fanmediately  to  such  •  *  *  corporation  shall 
not  be  listed  by  such  agent;  but  socb  agent 
shall  if  required  by  the  assessor  state  under 
oath  the  amount  of  money  in  his  hands  and  to 
whom  the  same  is  to  be  transmitted." 

In  Wilcox  V.  Ellis,  14  Kan.  588,  10  Am. 
Bep.  107,  a  resident  of  Butler  county  who 
had  contracted  to  sell  certain  land  in  Illinois 
had  taken  notes  therefor  which  were  depos- 
ited with  certain  bankeia  In  that  state,  and 
it  was  held  that  be  was  not  taxable  here 
npon  these  notes.  In  the  opinion  It  was  said : 

"Then  whst  is  there  in  Kansas  to  be  taxed? 
Certainly  no  tangible  property;  and  not  even 
any  intangible  property  that  needs  any  protec- 
tion from  our  laws.  Everything  is  and  baa  been 
in  Illinois.  •  *  •  Nothing  pertaining  to  the 
notes,  or  to  the  debt  which  they  evidence,  has 
ever  been  in  Kansas  except  that  the  owner  of 
the  notes  resides  in  Kansas. " 

Prominence  was  given  to  the  fact  that  the 
owner  of  the  notes  still  owned  the  land  and 
was  liable  for  the  taxes  thereon,  and  th^ 
injustice  of  requiring  him  to  pay  the  addi- 
tional tax  on  the  notes  whenever  within  the 
jurisdiction  of  this  state  was  considered.  Id 
Fisher  v,  Com'rs  of  Hush  Ca,  19  Kan.  414,  a 
citizen  of  Rush  county,  who  had  sold  certain 
real  estate  in  Iowa  and  received  promissory 
notes  in  part  consideration  secured  by  mort- 
gage thereon,  both  made  payable  in  Iowa 
and  left  there  for  collection,  and  had  never 
been  in  Kansas,  was  held  not  liable  here  for 
taxes  thereon.  The  correlative  terms  of  tax- 
ation and  protection  were  given  force  In  the 
decislcai,  and  It  was  pointed  out  that  per* 


sonalty  does  not  always  follow  the  owner  if 
the  business  transacted  or  the  situs  of  the 
notes  be  not  In  the  state  where  the  owner 
resides.  In  Gtbblns  v.  Adamson,  5  Kan.  App. 
90,  48  Pac.  871,  It  was  found  that  the  plain- 
tiff was  the  owner  of  a  mortgage  on  lands  In 
Jackson  county,  securing  a  note  for  $6,000, 
but,  having  given  his  own  note  for  $2,800  to 
a  resident  of  Missouri,  had  Indorsed  the  $6,- 
000  note  and  assigned  the  mortgage  to  him 
as  collateral  security,  and  they  were  there- 
after continuously  held  in  Missouri  until  aft- 
er March  1,  1887;  that.  March  24,  1887,  the 
mortgage  note  having  been  paid  to  the  plain- 
tiff, the  mortgage  was  released  by  the  Mis- 
souri holder,  and  It  was  held  that  the  plain- 
tiff was  properly  chargeable  with  taxes  there- 
on, his  domicile  being  deemed  the  taxable 
situs.  This  was  afBrmed  by  this  court.  Gib- 
bins  V.  Adamson.  58  Kan.  818,  51  Pac.  1101. 
It  was  held  in  Kingman  Co.  v.  Leonard,  67 
Kan.  531,  635,  46  Pac.  960,  961  (34  L.  R.  A. 
810,  57  Am.  St  Rep.  347),  that  Judgments 
rendered  by  the  courts  of  this  state  in  favor 
of  and  owned  by  citizens  of  other  states  are 
not  taxable  her&  It  was  said  to  be  quite 
well  settled  that  choses  In  action  belonging 
to  a  nonresident  in  the  bands  of  a  managing 
agent  .within  Uie  state  are  taxable;  also 
that: 

"Some  weight  at  least  should  be  given  to  the 
rule  that  credits  are  generally  regarded  as 
residing  with  the  creditor.  The  case  of  E^sher 
V.  Comers  of  Rush  Co.,  10  Kan.  414,  is  an 
extreme  one,  and  has  been  criticized." 

In  Mecartney  v.  Caskey.  68  Kan.  412,  414, 
Tl  Pac.  832,  833,  tax  sales  certlflcates  Issu^ 
by  a  county  treasurer  of  this  state  <m  sales 
of  real  estate  for  delinquent  taxes,  owned  by 
a  nonresident,  were  held  not  subject  to  tax- 
ation in  this  state.  The  plaintiff,  a  resident 
of  California,  employed  an  agent  to  bid  for 
real  estate  at  tax  sales,  and  tbe  certificates 
were  sometimes  kept  In  California  and  some- 
times at  the  agent's  office  In  Kansas.  It  was 
there  said: 

"If  die  owner  be  a  nonresident  the  certificate 
has  no  situs  In  tlds  state." 

Kingman  Co.  v.  Leonard  was  followed  as 
controlling  authority,  and  attention  was  call- 
ed to  the  criticism  therein  of  Fisher  v.  Com'rs 
of  Rush  Co.  In  Johnson  County  v,  Hewitt 
76  Kan.  8ie,  93  Pac.  181,  14  L.  R.  A.  (N.  S.) 
493.  promissory  notes,  belonging  to  a  nonres- 
ident of  Kansas,  given  by  a  resident  of  Mis- 
souri and  secured  by  trust  deeds  of  real  es- 
tate in  Missouri,  which  bad  never  been 
brought  Into  this  state,  but  which  .were  left, 
for  safe-keeping  only,  in  a  bank  vault  in 
Missouri,  were  held  to  constitute  personal 
property  with  its  location  at  the  residence  of 
owner.  It  was  pointed  out  (76  Kan.  821,  93 
Pac.  181,  14  L.  R.  A.  [N.  S.]  493)  that  the 
statute  places  tax  sale  certificates,  Judg- 
ments, note.s.  bonds,  and  mortgages,  and  all 
evidences  of  debt  secured  by  a  lien  on  real 
estate  In  the  same  category,  and  distinguish- 
es them  from  tangible  personal  property. 
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Kingman  County  t.  Leonard  and  Mecartney 
T.  Caskey  were  cited.  It  was  said  tbat  tbe 
doctrine  that  the  note  Is  only  the  evidence  of 
the  debt  constituting  tbe  owner's  tangible 
property  is  thoroughly  established.  As  to 
the  Intimation  that  such  property  might  ac- 
quire a  situs  here  for  the  purpose  of  taxa- 
tion. It  was  declared: 

"Notes,  mortgages,  tax  sale  certificates  and 
the  like  might  be  brousht  into  die  state  for 
something  more  than  a  temporary  purpose,  be 
devoted  to  some  businesa  use  here,  and  thus  be- 
come incorporated  with  the  property  of  this 
state  for  revenue  purposes.  Such  a  situs  has 
aptly  been  termed  a  'business  situs' "  (citing  au- 
thorities).  76  Kan.  822,  93  Pac.  184,  14  L.  K. 

A.  (N.  S.)  493. 

That  to  establish  an  Independent  business 
situs  generally,  tbe  element  of  tbe  separation 
from  the  domicile  of  tbe  owner  and  fairly 
permanent  attachment  to  some  foreign  locali- 
ty should  appear,  together  with  some  busi- 
ness use  of  them  or  some  pcwer  of  managing, 
controlling,  or  dealing  with  them  In  a  busi-. 
ness  way. 

"A  merely  transitory  presence  in  a  foreign 
state  or  a  naked  custody  for  safe-keeping  is  not 
enou(;h."  76  Kan.  823,  93  Fac.  184,  14  L.  B.  A. 
(N.  S.)  493. 

Also  that  probably  the  weight  of  authority 
would  not  now  sustain  the  holding  In  Fisher 
T.  Com'rs  of  Rush  Co.  that  the  property  had 
a  business  situs  in  Iowa  because  it  waa  left 
there  for  collection. 

"Although  much  confusion  still  exists,  lesal 
thought  upon  tbe  subject  of  the  taxation  of  in- 
tangible property  has  oeen  considerably  clarified 
since  the  opiniODS  in  the  Wilcox  and  the  Fisher 
Cases  were  written,  and  many  of  the  arguments 
there  advanced  would  now  be  rerardea  as  un- 
satistactory."  76  Kan.  825,  93  Pac.  185,  14 
L.  R.  A.  (N.  S.)  493. 

In  the  recent  case  of  Freedom  Township  v. 
Douglas.  160  Pac  1147.  holding  ralid  chapter 
276  of  tbe  Laws  of  1905  preacrttdng  where 
the  property  of  certain  inanrance  companies 
shall  be  listed  for  taxatlmi,  it  was  stated 
that: 

"It  is  entirely  competent  for  the  Legislature, 
except  as  limited  by  the  C<»i8tituti0Q,  to  fix  the 
dtus  of  property,  tangible  and  intangible,  for  the 
purposes  of  taxation.  37  Cyc.  947.  In  the  ab- 
sence of  specific  legislation,  debts  evidenced  by 
notes  and  mortgages  are  ordinarily  taxed  at  the 
domicile  of  the  owner." 

If  the  equities  of  tbe  corrdattre  doctrine 
of  taxation  and  protection  are  to  be  consid- 
ered, then  so  long  as  tbe  notes  in  controversy 
remained  In  lUlnols,  tbe  residence  of  tbe  own- 
er, tb^  wtf  e  under  the  protection  of  the 
Illinois  laws.  Their  transmission  here  for 
payment  and  remittance  cannot  reasonably 
be  said,  as  a  matter  of  law,  to  localise  them 
for  taxation,  tbe  Legislature  never  having 
evinced  sucb  a  purpose. 

Attention  is  called  to  the  case  of  Liverpool 
A  L.  &  O.  Ins.  Go.  V.  Board  of  Assessors,  221 
n.  S.  S46,  81  Sup.  Ct.  5S0,  55  L.  Ed.  762.  L. 

B.  A.  1015C  903,  boldlm  certain  cboaes  in 
action  owned  by  an  Insurance  company  do- 
ing business  in  Louldana  taxable  there. 


But  in  that  case  the  Legislature  had  mact- 
ed,  among  other  things,  that: 

"No  nonresident,  eitiier  1^  himself  or  throngh 
any  agent  shall  transact  bnsiness  here  without 
paying  to  the  state  a  corresponding  tax  with 
that  exacted  of  Its  own  citizens;  and  all  bills 
receivable,  obligations  or  credits  arising  from 
tbe  business  done  in  this  state  are  hereby  de* 
dared  assessable  within  this  state,  and  at  the 
business  domicile  of  said  nonresident,  bis  agent 
or  representatiTe.** 

The  effect  of  the  decision  was  that  the  Leg- 
islature had  power  thus  to  localize  for  the 
purpose  of  taxation  the  situs  of  the  credits 
there  involved.  But  here  we  find  no  expres- 
sion of  legislative  Intention  to  fix  a  local 
situs,  and.  whether  Important  or  not,  no 
equitable  pressure  requiring  such  localisa- 
tion. 

The  situation  presented  Is  one  which,  un- 
der tbe  general  rule,  permits  and  calls  for 
tbe  operation  of  the  maxim  that  personal 
property  follows  the  domicile  of  tbe  owner. 

The  Judgment  Is  reversed.  All  the  Justic- 
es concurring. 


0H  Kan.  »> 
8TEINB0RN  v.  STEINBOBN  et  aL 
(No.  20486.) 

(Supreme  Court  of  Kansas.   Dec  9,  1016.) 

(Bpttaiui  hy  the  Court.) 

1.  Descent  ano  Disteibotion  «=:^3— Bights 

OF  HBIRe—AcnONfti-FLKADIIfO. 
A  will  by  its  literal  terms  left  a  tract  of 
land  owned  by  the  testatrix  undisposed  of. 
After  administration  and  final  settlement  cer- 
tain of  tbe  bdra  contracted  with  the  others 
to  pay  them  certain  sums  of  money  as  soon 
as  the  former  should  obtain  a  clear  title  to  the 
land,  the  latter  to  pay  one-half  the  cost  of  get- 
ting a  clear  title.  Pursuant  to  this  contract  a 
suit  was  brought  to  correct  the  will  according 
to  the  testatrix's  alleged  intention  and  so  as  to 
devise  tlw  land  to  theplaintilb  in  such  suit — 
tbe  defendants  here.  Tike  plaintiff  herein  made 
no  defense  to  such  suit,  and  the  defendants  took 
a  decree  as  prayed  for,  and  have  ever  since  been 
in  possession  of  the  land  claiming  title  thereto, 
which  the  plaintill  her^  concedes,  and  about 
two  years  before  this  action  was  b«^n  paid 
$100  on  his  claim.  Beld,  tbat  the  amended  peti- 
tion alleging  the  foregoing  facts  stated  a  cause 
of  action,  and  the  demurrer  thereto  was  wrong- 
fully sustained. 

[Ed.  Note.— EW  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  |{  837-346:  Dec  Die. 
«S=983.] 

2.  Estoppel  «=378(1)— ConTBACr—DECaEB. 
Whether  or  not  the  court  in  the  suit  to  cor- 
rect the  will  rightfully  decreed  sudi  correction, 
it  had  jurisdiction  to  dedde  the  issues  tendered 
by  the  plalntifite  therein,  and  having  chosen 
this  means  of  perfecting  their  title  and  accept- 
ed the  benefits  of  the  decree  they  cannot  now 
be  beard  to  assert  its  Invalidity  as  Mainst  the 
plaintitTs  claim  for  the  remainder  ot  the  amount 
which  they  contracted  to  pay  him. 

[Ed.  Note.— For  other  esses,  see  Estoppel, 
Cent  Dig.  Si  S04,  210;  Dec  Dig.  «=978a)!] 

Appeal  from  Dlstilct  Court,  Clay  County. 

Action  by  David  St^bom  against  John 
Stelnboro  and  otbers.  From  a  Judgment  for 
defendants,  plaintiff  ai^eals.   Beversed  and 

remanded. 
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W.  T.  &ocbe,  of  Clay  Center,  for  appellant. 
C  Vlacait  Jones,  of  Clay  Center,  for  appel- 
lees. 

WEST,  J.  In  1899  Anna  Stelnbom  made 
a  win  by  which  she  gave  certain  small  be- 
quests to  some  of  her  children  and  under- 
took to  devise  to  Louisa,  August,  and  John 
certain  real  estate.  The  will  was  probated 
Id  1002,  the  estate  was  fully  administered, 
and  final  settlement  was  made  In  1904.  It 
appears  that  literally  construed  the  will  cov- 
ered certain  land  not  owned  by  the  testatrii 
and  omitted  about  99  acres  which  she  did 
own,  80  If  the  instrument  be  so  taken  the 
latter  amount  of  land  was  left  undisposed  of 
by  the  will  and  descended  to  her  heirs.  In 
1905  Louisa,  August,  and  John  entered  Into 
a  ccmtract  with  the  other  children,  David, 
Charlie,  and  Anna,  by  the  terms  of  which 
the  latter  were  to  be  paid  ?2.195— $795  to 
David,  $700  to  Charlie,  and  $700  to  Anna; 
such  payments  to  be  made  as  soon  as  the 
promisors  should  obtain  a  clear  title  to  the 
land ;  the  promisees  to  pay  one-half  the  cost 
of  getting  such  clear  title;  the  first  parties 
to  have  the  choice  of  paying  these  sums  in 
cash  or  in  bankable  notes  at  6  per  cent.  The 
ameuded  petition  of  the  plaintiff,  David 
Steinbom,  set  out  the  foregoing  facts  and  a 
copy  of  the  contract,  and  alleged  that  Louisa, 
John,  and  August  instituted  an  action  in  the 
district  court  in  which  the  plaintiff  and  his 
brother  and  sister  were  the  defendants,  in 
which  they  made  default  and  which  resulted 
in  quieting  the  title  to  the  land  in  the  plain- 
tiffs in  that  action,  and  that  such  proceed- 
ings did  divest  the  plaintiff  of  his  Interest  In 
the  land  and  vest  it  In  the  plaintiffs  therein, 
that  they  had  failed  to  pay  his  $795  less  his 
portion  of  the  court  costs,  except  $100  paid 
1q  the  spring  of  1914,  that  ever  since  the 
making  of  sucb  contract  the  plaintiffs  therein 
have  been  in  possession  claiming  ownership 
of  the  land,  and  plaintiff  asks  judgment  and 
a  lien  for  the  balance  of  the  $795,  with  In- 
terest 

The  suit  known  as  case  Na  5031  set  up  a 
mistake  In  the  description  in  the  will  and 
asked  for  its  correction  in  accordance  with 
the  intention  of  the  testator,  the  petition 
therefor  being  verified  by  August  Steinbom, 
and  the  decree  was  entered  March  14,  1906, 
In  accordance  with  the  prayer  of  the  petition. 
The  abstract  states  that  in  the  trial  of  this 
case  all  of  tbe  papers  and  proceedings  in 
case  Na  0031  were  considered  by  the  district 
conrt  as  suiDciently  pleaded  and  were  exam- 
ined and  cooddered  on  the  demurrer.  The 
court  sustained  a  demorrer  to  Hie  amended 
petition,  and  from  this  mllng  the  plaintiff  ajH 
peals. 

[1, 2]  It  seems  Oiat  at  the  succeeding  term 
leave  was  asked  to  redocket  the  case  for  fur- 
ther orders,  whldi  was  denied,  and  an  at* 
tempt  la  made  to  dismiss  the  appeal  on  ac- 


count thereof;  but  as  the  appeal  seems  to 
have  covered  all  adverse  rulings,  It  will  not 
be  dismissed. 

On  the  part  of  the  defendants  It  is  urged 
that  the  conrt  had  no  Jurisdiction  to  change 
the  will  after  It  had  been  probated,  and  that 
its  attempt  to  do  so  and  the  decree  were  and 
are  vrlthout  legal  force  and  effect,  and  hence 
their  title  has  not  been  perfected,  and  the 
amount  promised  the  plaintiff  has  never  be- 
come due  or  payable.  Plaintiff  responds  that 
the  result  of  the  former  suit  was  In  effect  to 
quiet  the  title  to  the  land  against  the  plain- 
tiff in  favor  of  the  defendants  who  have 
ever  since  been  In  possession  claiming  owners 
ship,  and  treating  the  matter  as  the  quieting 
of  their  title,  and  hence  they  cannot  be  heard 
to  assert  its  Invalidity  or  ineflectuallty. 

Muc^  discussion  Is  had  as' to  the  distinction 
between  correcting  and  changing  a  will  whiidi 
need  not  be  considered  for  the  reason  tliat 
the  case  turns  on  another  matter. 

The  court  had  jurisdiction  of  case  No.  6031, 
and  whether  or  not  It  properly  changed  the 
will  so  as  to  vest  the  plaintiffs  therein  with 
the  title  they  desired,  the  decree  undertook 
so  to  do  and  has  never  been  appealed  from, 
and  the  beneficiaries  thereof  cannot  he  heard 
now  to  assert  Its  invalidity  as  a  defense  to 
their  obligation  to  the  belxa  against  whom 
such  decree  -wsb  taken. 

The  contract  to  pay  as  soon  as  dear  title 
to  the  land  should  be  obtained,  the  alleged 
recognition  of  this  obligation  by  the  payment 
of  $100  thereon  two  years-  before  this  ac- 
tion was  brought,  with  the  defendant's  al- 
leged claim  of  full  title,  conceded  by  the 
plaintiffs,  and  their  continaed  posse^on  of 
the  land  under  such  claim,  in  the  absence  of 
for  the  plaintiff  for  the  amount  unpaid  on  hU 
claim. 

The  judgment  sustaining  the  demurrer  to 
the  amended  petition  is  reversed,  and  the 
cause  is  remanded  for  further  proceedings 
In  accordance  herewith.  All  the  Justices 
concurring. 

'  (»  Kan.  23J> 

JOHNSON  T.  THOMAS  et  sL    (No.  20346.) 
(Supreme  Court  of  Kansaa.   De&  A,  1816^ 

(ByUahva  by  th«  Court.) 

Watbbs  ano  Wateb  Coubsbs  «=>12C(2>— 
Plowaqe— Actions  fob  Injuries— Suffi- 
ciENCT  OF  Evidence. 
The  evidence  examined,  and  held  sufficient 

to  sustain  the  judgment. 

WE!d.  Note. — For  other  cases,  see  Waters  and 
^^tc^_gn^|^  Cent  Dig.  U  189,  142;  Dec 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  Relley  Johnson  against  Fred 
Thomas,  in  which  Martha  S.  WUson  was 
made  a  party  defendant  From  a  judgment 
for  defendant  'Xliomas,  plaintiff  and  defrad- 
ant  Wilson  appeal.  Affirmed. 
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Hugh  T.  Plsher  and  M.  O.  hotk,  both  of 
Topeka,  for  appellants.  Hazen  A  Gaw,  of 
Topeka,  for  appellee. 

BDROU,  J.  Tlie  action  was  commenced  by 
Jobnson  to  recover  damages  from  Thomas. 
Tba  charge  was  that  Thom&n  malntabied  a 
dike  extending  east  and  west  on  the  north 
side  of  hia  land,  and  out  an  opening  In  a 
dike  maintained  by  Johnson  on  the  east  side 
of  the  Thomas  land,  whereby  aecnmnlated 
surface  n-ater  was  cast  in  volume  on  John- 
son's land.  Thomas  answered,  claiming  the 
land  on  which  the  Johnson  dike  was  located, 
and  consequently  the  right  to  demolish  that 
dike.  He  also  claimed  damages  for  injury 
to  his  land  resulting  from  the  erection  at 
that  dike.  Martha  8.  Wilson  owned  a  narr 
row  tract  of  land  lying  between  the  Johnson 
and  niomas  farms,  was  Interested  In  the 
maintenance  of  the  dike,  and  claimed  title 
to  the  land  on  which  It  rested.  She  was 
made  a  party.  At  the  conclusion  of  a  trial 
before  tbe  court,  judgment  was  rendered 
denying  damages  either  to  Johnson  or  to 
Thomas,  and  quieting  Thomas'  title  to  a 
strip  of  land  eight  feet  wide  <»i  whidi  the 
Johnson  dike  rested.  Johnson  and  Martha 
S.  Wilson  appeal. 

The  errors'  assigned  are  that  the  court 
denied  the  motions  of  Johnson  and  Martha 
3.  Wilson  for  a  new  trial.  The  only  ground 
of  the  motions  to  which  the  argument  of  the 
appellants  can  apply  is  that  the  Judgment 
is  contrary  to  the  evidence  and  contrnry  to 
law.  Special  findings  of  fact,  with  conclu- 
sions of  law  separately  stated,  were  not  re- 
quested or  returned,  and  tbe  case  Is  argued 
here  much  as  It  must  have  been  In  the  dis- 
trict court.  The  evidence  Is  quite  volumi- 
nous, and  Is  conflicting,  or  open  to  conflict- 
ing interpretations,  on  every  material  point. 

The  first  question,  In  order  of  lmt)ortnnce, 
related  to  the  location  of  the  .boundary  line 
between  tbe  Thomas  and  WUsoo  tracts. 
Thomas  claimed  the  line  was  eight  feet  east 
of  a  hedge  which  extended  north  and  south 
on  the  east  side  of  bis  land.  Tbe  next  ques- 
tion was  whether  or  not  Thomas  had  lost 
his  right  to  the  eight-foot  strip  of  ground 
between  the  hedge  and  the  boundary  because 
of  adverse  possession  by  Martha  S.  Wilson 
and  her  predecessors  In  title.  This  court  is 
not  concerned  with  any  of  tbe  various  things 
to  be  taken  into  account  In  determining  the 
weight  of  tbe  evidence.  Its  sole  concern  Is 
with  tbe  subject  whether  or  not  substantial 
evidence  appears  sustaining  Thomas'  claim 
respecting  boundary,  and  sustaining  Thorn- 
as'  title  under  tbe  rules  of  law  relating  to 
acquisition  of  title  by  adverse  possession. 
The  appellants  do  not  attempt  to  segregate 
all  the  evidence  favorable  to  Thomas,  give 
that  evidence  Its  fuU  probative  force,  and 
then  discuss  Its  legal  efTect.  They  propound 
a  theory  of  the  case,  or  perhaps  two  theories, 
favorable  to  themselves,  and  then  seek  to 
sustain  those  theories  by  marshaling  all  tbe 


evidence  In  the  record  which  can  be  utlUaed 
for  that  purpose,  and  by  dlsconntlng  all  the 
evidence  which  stands  In  tta^  way,  Tbe 
conrt  doa  not  pn^ose  to  recite  or  to  debate 
the  evidence.  Accepting  that  which  was 
ftivorable  to  ^omas,  the  Judgment  of  the 
district  court  was  abundantly  sustained^ 

With  Thomas'  rl^t  to  the  land  on  whldi 
the  Jfdmson  dike  stood,  and  conseqn«it 
rl^t  to  abate  Oie  dike,  dlq>osed  of,  the  re> 
mainlng  question  was  whetber  or  not  the 
easA  and  west  dike  on  the  north  side  of  the 
Thomas  land  caused  water  to  be  accumulat- 
ed and  cast  In  volume  across  the  Wilson 
land  and  upon  the  Jobnstm  land,  to  John- 
son's injury.  The  petition  alleged  that  the 
surface  water  on  tbe  Thomas  land  drained 
toward  the  north,  the  dike  on  tbe  north  ob- 
structed Its  natural  flow,  it  was  diverted  to- 
wards the  east,  and  It  debouched  on  John- 
son's  land.  The  answer  alleged  that  the 
Thomas  land  drained  toward  the  east,  and 
that  the  dike  wrongfully  erected  by  Johnstm 
obstructed  the  natural  flov  of  the  water  and 
caused  it  to  accumulate  on  the  Thomas  laud. 
This  made  an  Issue  of  fact  with  respect  to 
what  course  water  oa  the  Th(Hnas  land 
would  take  under  the  loflnence  of  gravity. 
By  a  system  of  drainage  cwislstlng  of  town- 
ship, road,  and  private  dltdta  and  drains, 
substantially  all  water  was  excluded  from 
the  Thomas  land  except  that  which  fell  up<hi 
It.  Som^imes,  however,  heavy  rains  would 
cause  a  road  drain  at  tbe  west  of  the  Th«Q- 
as  land  to  overflow,  and  some  water  would 
reach  the  Thomas  land  from  that  source. 
Thmnas  testified  that  his  land  all  slopes  to- 
ward the  east.  Just  a  little  ot  his  land 
sloiies  toward  the  north,  **hut  the  fall  is  all 
east,"  and  water  bUUng  on  his  land  runs 
east.  He  further  testifled  that  water  over* 
flowing  from  the  road  drain  would  go  east. 
He  has  no  ground  on  wblch  water  stendSi. 
There  Is  a  slope  to  It,  and  water  naturally 
runs  down  to  a  low  place  on  Johnson's  land 
wbldi  has  been  there  for  years.  The  dUce 
built  by  Johnson  backed  water  an  Thomas' 
land  and  held  It  there.  D.  F.  Bamer,  who 
displayed  f&mlllailty  with  the  situation, 
testified  that  the  Thomas  land  drains  "a 
little  to  the  east,  Just  tbe  same  as  all  the 
others."  The  county  surveyor  testified  that 
the  only  drainage  ot  the  land  Is  towards 
the  east,  that  Is,  in  an  easterly  direction; 
that  water  failing  aa  the  40-aere  tract  north 
of  the  Thomas  dike  would  run  toward  the 
southeast,  more  east  than  south ;  that  water 
falling  on  the  Thomas  land  south  (tf  his  dike 
would  run  east,  and  a  little  north ;  and  that 
the  Johnson  and  Wilson  tracts  He  east  ot 
the  Thomas  land  and  are  lower  than  the 
Thomas  land. 

The  testlmwy  Just  recited  Is  <dearl7  sat- 
ficiont  to  susteln  the  Judgmrait  Conceding 
that  some  portion  of  the  wator  on  tbe  Thom- 
as land  would  flow  a  little  north  In  its  gen- 
eral easterly  course,  and  so  be  restrained  by 
the  Xhomas  dlke^  there  was  no  evidence 
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from  whldi  the  court  could  estimate  or  ap- 
portion the  quantity  or  determine  the  effect 
on  Johnson's  land. 

The  Judgment  ot  the  district  court  is  af- 
firmed.  All  tbe  Justices  concurrliis* 

09  Kan.  236)  . 
ELY  T.  WIOHITA  NATURAL  GAB  CO. 
BELL  BROS.  &  McDOXALD  t.  SAME. 

(Not  20350,  20351.) 
(Supreme  Court  of  Kansas.    Dec.  9,  1016.) 

(SvUabua  by  the  Court.) 

1.  MiNBS  AVD  MlItKSAZfl  4»83  —  OiL  AND 

Gas  Leases— Tmjc  to  Gas. 
A  contract  by  which  a  pipe  line  company 
agreed  to  accept  the  minimum  of  5,000,000  cubic 
feet  of  gas  from  the  owners  of  a  number  of  gau 
leases  and  prodndng  wells,  paying  eadi  month 
at  the  rate  of  3^  cents  per  thousand,  held  to 
have  been  executory;  the  title  to  the  gas  pasa- 
tsg  only  as  delivery'  was  made. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
SlineralF,  Cent.  Dig.  U  212.  214.  21S;  Dec. 
Dig.  e=>83.] 

2.  Mines  and  Minerals  «=»83  —  Oil  and 
Gas  Ejeases— Acoeftanob  or  Gas  — "Mer- 
chantable." 

In  a  contract  by  which  a  company  owning 
a  pipe  line  for  the  distribution  and  sale  <rf  natu- 
ral gas,  to  cities  and  towns  and  fitctories,  agreed 
to  accept  and  pay  for  a  stated  daily  minimum  of 
gas,  a  proriaioo  that  the  gas  was  to  be  "mer- 
ciumtaMc"  is  held  to  imply  its  conformity  to 
an  ordinary  and  reasonable  standard  of  quality; 
and  the  fact  that  the  gas  tendered  under  such  a 
contract  contained  only  from  SOO  to  550  Britisti 
thermal  units  per  cubic  foot,  while  the  gas 
bundled  by  the  company  which  was  obtained 
from  other  sources  contained  about  1,000,  is 
held  to  compel  the  conclusion  as  a  matter  of 
law  that  it  was  not  "merchantable"  in  the  sense 
in  which  that  term  was  employed  in  the  con- 
tract. 

^[Bd.  Note. — For  other  cases,  see  Mines  and 
Mbeials,  Cent.  Dig.  H  212,  214,  215;  Dee. 
Dee.  Dig.  «s=>83. 

For  other  d^nittons,  see  Worda  and  Pbraaes, 
First  and.  Second  Series,  Merchantable.] 

Appeal  from  District  Court,  Neosho 
County. 

Actiooa  by  Seth  Ely  against  the  Wichita 
Natural  Gas  Company,  and  by  Bell  Bros,  ft 
McDonald  agaluBt  the  same  defendant 
From  Judgments  for  plaintiffs,  defendant  ap- 
peals. Berersed  and  remanded,  with  direc- 
tions to  render  Jadgments  for  defendant. 

Brennan,  Kane  A  McCoy,  of  Bartlesvllle, 
Okl..  A  C.  Malloy,  of  Hutchinson,  and  J.  J. 
Jones,  of  Chanute,  for  appellant  Hugh  P. 
Farrelly  and  Thomas  R.  Evans,  both  of 
Chaaate,  for  appellees. 

MASON,  J.  Tbe  Wichita  Natural  Oas 
Company  Is  a  corporation  owning  a  pipe  line 
extending  from  Cushlng,  Okl.,  on  tbe  sooth, 
to  Hutciiinson  on  tbe  west  and  lola  on  the 
east,  throogh  which  It  supplies  a  number  of 
cities  and  towns  and  factories  with  natural 
gas.  On  May  24, 1813,  it  entered  Into  a  writ- 
ten contract  with  Bell  Bros.  &  McDonald 


and  Williams  ft  O'Dell,  by  which  on  certain 
conditions  it  agreed  to  pay  at  the  rate  of 
3^  cents  per  thousand  feet  for  dry  and 
merchantable  gas  to  be  furnished  to  It  by 
them,  the  minimum  amount  to  be  5,000,000 
cubic  feet  daily.  The  company  paid  for  all 
the  gas  It  Dsed,  but  beginning  with  the  month 
of  November,  1914,  It  did  not  use  the  full 
amount  of  the  prescribed  minimum.  On 
April  7,  1914,  two  actions  were  brought 
against  the  company  upon  the  contract,  one 
by  Seth  Ely,  who  by  assignment  had  suc- 
ceeded to  the  rights  of  Williams  &  O'Dell,  and 
tbe  other  by  Bell  Bros,  ft  McDonald,  the  pur- 
pose of  which  was  to  charge  it  with  liability 
at.  the  rate  of  $175  a  day  (that  being  the 
dally  charge  for  5,000,000  feet  at  cents 
per  thousand),  less  what  It  had  paid  for  the 
months  of  November  and  December,  1013, 
and  January  and  February,  1914 ;  the  divi- 
sion between  the  plaintiffs  not  being  In  dis- 
pute. By  supplemental  petitions  similar 
claims  were  made  for  each  month  up  to  and 
Including  January,  1915.  The  company  de- 
fended upon  the  ground  that  its  refusal  to 
accept  and  pay  for  as  much  gas  as  the  con- 
tract called  for  was  justiflable  because  It  was 
due  to  the  tact  that  tbe  gas  furnished  was 
of  low  grade,  unmerchantable,  and  unsulted 
to  its  purpose.  The  plaintiffs  recovered  Judg- 
ments aggregating  $54,600.74,  and  the  de- 
fendant appeals. 

[t]  1.  The  actions  were  brought  on  the 
theory,  which  the  trial  court  sustained,  that 
the  contract  referred  to  was  an  executed  con- 
tract, that  the  title  to  the  gas  had  passed  to 
the  defendant,  and  that  the  plaintiffs  were 
therefore  entitled  to  recover  the  agreed  pur- 
chase price.  The  defendant  maintains  that 
the  contract  was  executory,  that  the  title  to 
the  gas  passed  only  aa  It  was  delivered  and 
accepted,  and  that  even  if  its  defense  based 
on  the  quality  of  the  gas  Is  not  established, 
its  liability  is  limited  to  such  damages  as 
the  plaintiffs  have  suffered  by  reason  of  its 
failure  to  perform  Its  agreement  to  take  and 
pay  for  a  fixed  amount  of  gas.  This  phase 
of  the  controversy  must  be  determined  large- 
ly from  the  language  of  the  contract,  which 
reads  as  follows: 

"This  contract  and  memorandum  of  agree- 
ment made  and  entered  into  this  24th  day  of 
May,  1913,  by  and  between  Bell  Bros,  ft  Mc- 
Donald, a  copartnarship,  of  Robinson,  Illi- 
nois, party  of  the  first  part,  and  Williams  & 
O'Dell,  a  copartnership,  of  Evanston,  Illinois, 
party  of  the  second  part  and  the  Wichita  Nat- 
ural Gas  Company,  a  corporation,  hereinafter 
called  the  VNidee,  party  of  the  third  part  wit- 
nesseth : 

"That  whereas,  party  of  tbe  first  part  owns 
and  controls  certain  leases  and  gas  production 
in  township  thirty-three  (33)  north,  range  ten 
(10)  east  Chautauqua  county,  Kansas  (known 
as  Summit  township,  which  adjoins  that  in 
which  Sedan  is  situated),  and  proposes  to  ac- 
cjuire  other  leases  and  develop  gas  production 
in  said  township,  and  desire  a  market  for  gas 
so  nwned  and  produced;  and 

"Whereas,  party  of  tbe  second  part  now  owns 
nnd  controls  certain  gas  leases  and  gas  prodoc- 
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tioD  in  the  samb  said  township  thirty-three  (33) 
north,  range  ten  (10)  east,  Chautauqua  county, 
Kansas  (known  as  Summit  township),  and  pro- 
poses to  acquire  further  leases  and  develop  addi- 
tional production  of  gas  in  the  same  territory, 
and  desires  a  market  for  ita  present  production 
and  the  production  it  may  acquire  as  aforesaid; 
and 

"Whereas,  said  Wichita  Natural  Gas  Com- 
pany, party  of  the  thin]  part,  owns  and  controls 
certain  pipe  lines  for  the  transmiadon  of  natu- 
ral gas  and  desires  to  purchase  gas  for  distribu- 
tion: 

"Now,  therefore,  this  agreement  witnesseth 
that  the  parties  hereto,  for  and  in  conaideration 
of  the  covenants  and  agreements  hereinafter  ^et 
forth  and  contained  as  well  as  of  the  mutualatjr 
hereof,  have  covenanted,  promised  and  agreed  to 
and  with  each  other  as  follows: 

"First.  Parties  of  the  first  and  second  part 
agree  to  secure  all  necessary  rights  of  way  for  a 
pipe  line  to  be  built  by  the  vendee,  as  herein- 
after set  out,  connecting  the  said  vendee's  pres- 
ent pipe  line  to  the  territory  where  the  leases 
and  production  of  the  parties  of  the  first  and 
second  part  are  located,  as  above  set  out,  and 
to  secure  for  the  said  vendee  sufficient  land  for 
the  location  of  a  pump  station  at  such  places 
as  the  vendee  shall  designate,  the  actual  cost  of 
tht  said  rights  of  way  and  land  so  secured  is  to 
be  borne  by  the  vendee.  Said  parties  of  the 
grst  and  second  part  shall  at  all  times  acquaint 
the  vendee  of  the  cost  and  expense  necessary  and 
occasioned  in  the  securing  of  said  rights  of  way 
and  land. 

"Second.  The  vendee  agrees  to  begin  the 
laying  and  construction  of  a  six-inch  pipe  line 
and  gas  pumping  station  upon  the  right  of  way 
and  land  indicated  in  the  foregoing  paragraph, 
together  with  necessary  field  lines,  or  the  equiva- 
lent of  a  six-inch  diameter  as  a  main  trunk  or 
gathering  line,  with  branches  of  smaller  nze, 
to  the  wells  of  the  parties  of  the  first  and 
second  parts,  within  the  territory  above  de- 
scribed. It  Is  understood  that  the  plant  is  to  be 
so  constructed  as  to  have  a  cflpacity  to  handle  a 
minimum  of  five  million  (6,000,000)  cubic  feet 
daily  of  two  (2)  pound  gas,  based  on  an  intake 
pressure  at  the  compressor  station  of  one  hun- 
dred (lOO)  pounds.  The  station  and  plant  to 
be  of  ample  proportions  to  deliver  the  sam 
miaimum  quantity  of  gas  against  such  pressure 
as  may  be  existing  io  the  main  pipe  line  of  the 
said  Wichita  Natural  Gas  Company. 

"Third.  Party  of  the  first  part  agrees  to  sell 
unto  the  vendee,  and  to  deliver  into  iu  pipe  line 
system,  through  orifice  meters,  as  hereafter 
set  out,  all  the  ^as  produced  or  acquired  withita 
the  above-mentioned  territory,  subject  to  the 
limitations  as  to  quantity  as  hereinafter  set 
out;  and  party  vendee  agrees  to  pay  for  such 
dry  and  merchantable  ga«  ao  fomished,  three 
and  one-half  (3H)  cents  per  thooaand  cubic 
feet  of  two-pound  gas. 

"Fourth.  Party  of  the  second  part  agrees  to 
sell  unto  the  vendee,  and  to  deliver  Into  its  pipe 
line  system,  through  orifice  meters,  as  here- 
inafter set  out,  all  the  gas  produced  or  acquired 
within  the  above-mentioned  territory,  subject  to 
the  limitations  as  to  quantity  as  hereinafter  set 
out;  and  party  Tendee  agrees  to  pay  fw  sucii 
dry  and  merchantable  gas  so  fumishe^  three  and 
one-half  (3Vi)  cents  per  thousand  coble  feet  of 
two-pound  fat. 

"Fifth,  The  vendee  agrees  that  the  totaJ 
amount  of  gas  purchased  from  both  first  and 
second  parties  shall  be  a  minimum  amount  of 
five  million  (5,000.000)  cubic  feet  daily,  pro- 
viding, the  said  parties  of  the  first  and  second 
part  keep  their  opm  flow  capacity  six  (3)  times 
or'  more  in  volume  the  quantity  which  the 
said  vendee  is  drawing  trom  the  parties  of  the 
first  and  second  parts;  that  is  to  say,  for 
example,  that  the  parties  of  the  first  and  second 
parts  are  to  have  a  ctunbined  open  flow  of  thlrtT 
million  (80,000,000)  cubic  feet  before  the  vendee 


is  obligated  to  take  five  mHUon  (6,000,0(X>) 
cubic  feet  daily.  It  is  distinctly  nnderstood 
and  agreed  that  the  vendee  shall  teke  gas  from 
the  party  of  the  first  part  and  the  party  of 
the  second  part  in  such  proportiiHi  as  the  oi»en 
flow  capacity  of  each  party  is  to  the  total  re- 
quired open  capacity;  that  Is  to  say,  for  ex- 
ample, if  each  of  the  iiarties,  first  and  second 
part,  has  Gfteen  million  (1S,000,000>  cubic  feet 
open  flow  capacity  of  the  wells,  then  the  vendee 
is  to  take  one-half  (^)  of  the  five  million 
(5,000,000)  cubic  feet  minimum  from  each  party, 
and  thus,  as  the  open  flow  capacity  of  the  party 
of  the  first  "^art  and  party  of  the  second  part 
varies,  so  will  vary  the  difference  of  tlie  amount 
of  gas  taken  by  the  vendee  from  the  parties  of 
the  flrst  and  second  parts. 

"Provided,  the  gas  r<roduction  of  the  parties 
of  the  first  and  second  part^  hereto  is  capable 
of  delivering  its  said  proportion  into  the  pipf 
lines  of  the  vendee  against  the  intake  pressure 
whatever  it  may  be. 

"It  is  further  agreed  that  in  the  event  athei 
the  party  of  the  first  part  or  the  party  of  the 
second  part  cannot  furnish  its  proportion  of 
open  flow  capacity,  then  the  vendee  shall  have 
the  right  to  take  the  balance  from  the  other 
party,  and  in  case  both  parties  of  the  first  and 
second  parts  cannot  furnish  the  minimum  of 
thirty  million  (30,000,000)  cubic  feet  open  flow 
and  five  million  (5,0()0,000)  cubic  feet  of  gas 
per  day,  then  the  vendee  uiaU  have  the  right 
to  purchase  gas  within  the  said  territory  from  an 
outside  party,  or  parties. 

"Sixth.  The  vendee  shall  maintain  and  keep 
in  proper  repair  such  orifice  meters,  of  a  suitable 
rise  and  of  such  a  type,  as  vendee  shall  select  and 
approve,  which  salo  meters  shall  be  placed  at 
such  places  and  In  such  manner  as  vendee  ahall 
deem  proper  and  necessary. 

"Seventh.  That  as  often  as  once  a  day,  after 
said  vendee  begins  taking  gas  under  this  con- 
tract, it  shall  cause  all  meters  to  be  carefully  and 
accurately  read  by  some  competent  and  doly 
accredited  agent  or  employ^,  and  during  the 
term  of  this  contract,  shall  keep,  at  its  office, 
an  accurate,  correct  and  permanent  record  of 
said  readings,  and  shall  forward,  by  United 
States  mail  to  par^  of  the  flrst  part  and  par. 
of  the  second  part,  on  or  before  the  second  day 
of  each  week,  a  correct  statement  of  the  amonnt 
of  taken  by  or  delivered  to  it  during  the  pre- 
ceding week  from  the  party  so  informed,  and  the 
said  parties  of  the  first  part  and  second  part 
shall  have  access  to  said  recorda  at  all  tlme4 
during  business  hours,  for  the  purpose  of  as- 
certaining the  amoont  of  gas  which  has  been  or 
is  being  taken  and  delivered  under  this  ccnk-' 
tract. 

"Eiach  and  every  successive  reeding  of  anv 
meter  shall  be  final  and  conclusive  upon  both 
parties,  unless  objections,  in  writing,  are  made 
by  one  of  the  parties  hereto  and  served  upon 
the  vendee,  at  its  office  in  Bartlesvllle,  Okla- 
homa, within  ten  days  after  the  reading  com- 
plained of  was  taken,  stating  specificafiy  the 
particulars  ol  such  objections  and  identifying 
the  meter  against  which  complaint  Is  lo^c^ 
in  whi<rfi  case  the  reading  of  the  meter  so  object- 
ed to  ahall  not  be  ramcliudve,  but  shall  remain 
open  for  zeadjnstment  from  the  testing  ot  sudi 
meter. 

"It  is  further  agreed  that  the  meters  so  fni^ 
alshed  and  used  shall  be  kept  in  such  good  work- 
ing order  and  efficiency  that  they  wul  rei^ster 
within  three  (3)  per  cent  of  the  actual  amount 
of  gas  passed  through  them.  In  case  a  meter 
shall  be  found  defective,  or  ceasea  to  register, 
until  the  same  can  be  repaired  or  replaced,  the 
quantity  of  gas  delivered  shall  be  ascertained 
by  the  average  of  another  meter,  or  by  the 
amount  delivered  for  the  same  service  during  a 
succeeding  corresponding  period.  In  the  event 
of  the  party  of  the  first  or  second  part's  dis- 
satisfaction with  the  accuracy  of  the  meter, 
the  vendee  will,  upon  written  i^icatlon  at  ito 
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office,  have,  within  fifteen  days,  the  same  tested 
in  place,  or,  If  necessatj,  removed  to  the  shop 
and  tested.  In  the  event  party  of  the  first  or 
second  parts  complain  of  the  meter,  and  canse 
a  test  to  be  made  as  above  mentioned,  and  same 
shall  be  found  to  be  within  three  per  cent  cor- 
rect, then  the  part;  complaining  shall  pay  the 
cost  and  expense  of  having  the  test  made. 

"Eighth.  All  bills  for  gas  delivered  hereunder 
shall  be  dne  on  the  twentieth  <20th)  day  of  the 
month  following  that  in  which  the  gas  was 
furnished,  and  all  payments  of  sucb  bills  sbail 
be  made,  either  by  check  of  the  vendee,  or 
by  draft,  on  or  before  the  twentjr-fifth  ^iSth) 
day  of  the  month  following  that  in*  which  the 
gas  is  delivered, 

"Ninth.  The  vendee  shall  not  be  liable  to 
the  party  of  the  first  part,  or  the  party  of  the 
second  part,  or  to  any  person  whomsoever,  for 
any  damage,  injuiT  or  loss  arising,  or  resulting 
from  said  gas,  or  the  use  thereof,  before  it  pasises 
through  the  meters  herein  provided  for. 

"Tenth.  In  consideration  of  the  purcbose  of 
the  gas  as  herein  provided  for  party  of  tils' 
first  [>art  agrees  for  itself,  and  party  of  the 
second  part  agrees  for  itself,  not  to  sell  any 
gas  produced  within  this  said  mentioned  terri- 
tory to  any  other  person  or  party  than  the 
vendee  named  herein;  and  the  said  vendee 
agrees  not  to  purchase  gas  from  any  other  per- 
son or  party  than  the  party  of  the  first  part, 
and  the  party  of  the  second  part,  unless  they 
fail  to  deliver  the  said  minimum  of  five  million 
(5.000.000)  cubic  feet  daily  capacity. 

"Eleventh.  It  is  understood  and  agreed  that 
this  contract  shall  be  binding  upon  the  parties 
hereto,  tiieir  heirs,  successors  and  assigns  for  as 
-  long  as  the  field  covered  as  above  set  out  will 
prodnce  gas  in  quantities  and  under  conditions 
that  render  it  profitable  to  both  parties  to 
produce  and  transport  it. 

"Twelfth.  Parties  of  the  first  and  second  part 
acknowledge  that  the  traoeportatioa  of  gas  over 
long  distance,  and  the  operation  of  compressor 

filants,  are  subject  to  accident,  interruption, 
abor  troubles,  and  other  difficulties,  and  the 
said  vendee,  by  this  contract,  onl^  obligates 
itself  to  carry  out  the  terms  thereof  in  so  far  as 
it  can  reasonably  do,  subject  always  to  strikes, 
accidents  and  casualties  beyond  its  control. 

"Thirteenth.  Parties  of  the  first  part  and 
second  part  in  further  consideration  of  the  cove- 
nants and  stipulations  herein  contained,  agree  to 
proceed  without  delay  to  further  drilling  opera- 
titnu,  in  a  bona  fide  effort  to  increase,  at  as 
early  a  date  as  possible,  the  open  flow  produc- 
tion of  gas  to  thirty  million  (30.000,000)  cubic 
feet  per  day. 

"Fourteenth.  Vendee  agrees  that  upon  the 
tigaing  and  delivery  of  tniB  agreement  b<r  all 
the  parties  thereto,  that  it  will  proceed  to  the 
construction  of  its  pipe  lines  ana  the  laying  of 
the  gas  line  as  proposed  herein,  by  placing  or- 
ders for  material  and  using  all  due  diligence  nec- 
essary to  a  speedy  installation  of  the  plant  as 
hereinbefore  set  ont 

"Fifteenth.  It  is  sgreed  that  time  Is  and 
shall  be  of  the  essence  of  this  contract** 

The  trial  court  in  Its  findings  of  fact  de- 
scribes tbe  contract  as  one  "selling"  certain 
gas.  The  docoment  Itself  speaks  of  the 
parties  ctf  the  first  and  second  part  aa  agree- 
ing '*to  sell"  and  dellrer  Que  gas.  C^ilnl 
and  fonrth  paragraphs.)  Bat  language  used 
1^  the  parties  to  designate  the  transaction  Is 
not  concLnsiye.  85  Oyc.  276.  It  seems  aolte 
dear,  however,  that  the  contract  did  not 
contemplate  an  Immediate  passing  of  the 
title  to  any  of  the  gaa.  The  agreement  of 
the  cbmpany  that  the  amount  purchased 
should  be  a  minlmnm  of  6,000,000  cubic  feet 
was  conditioned  upon  an  extent  of  produc- 


tion that  wU^bt  never  ban  been  readied. 
When  the  contract  was  signed  the  plaintlffa 
had  four  produdng  wells.  When  gas  wu 
turned  Into  the  defendant's  line,  in  October, 
1918,  they  bad  17  or  18.  producing  60,000,000 
feet,  open  flow.  The  plalntUFs  contend  that 
by  providing  a  number  of  wells  sufficient  to 
produce  the  flow  (30,000,000  cubic  feet)  nec- 
essary under  the  contract  to  entitle  them  to 
require  the  company  to  take  the  5,000,000 
feet  daily  minimum,  they  had  in  effect  re- 
duced the  gas  to  possession— converted  it  In- 
to personal  property  ready  for  delivery — and 
that  the  situation  was  brought  within  the 
rule  by  whidi  under  a  contract  for  the  sale 
of  goods  not  In  existence  but  to  be  pro- 
duced by  the  seller,  tbe  title  is  ordinarily 
deemed  to  pass  as  soon  aa  the  contract 
comes  to  relate  to  spedflc  ascertained  goods. 
Stewart  v.  Produce  Co.,  88  Kan.  521,  129 
Pac.  181,  60  I*  R.  A.  (N.  S.)  Ill,  Ann.  Cas, 
1014B,  701.  The  rule  referred  to  Is  not  ab- 
solute, being  merely  a  guide  to  assist  in  as- 
certaining the  real  intention  of  the  parties, 
which  is  the  controlling  element.  Note  to 
case  last  dted,  60  L.  R.  A,  (N.  S.)  Ul.  We 
do  not  think  the  bringing  In  of  any  number 
of  wells,  whatever  their  production,  can  be 
regarded  as  reducing  to  possession  all  the 
gas  within  a  designated  area,  or  as  convert- 
ing It  into  personalty,  or  Into  spedflc  ascer- 
tained pr(^)erty.  The  quantity  cannot  be  def- 
initely determined,  and  there  Is  always  the 
posalblllty  of  Its  escaping  or  being  diverted 
through  wella  drilled  on  other  land.  See 
dtatlona  collected  in  Kansas  Natural  Gas 
Co.  V.  HaskeU  (0.  0.)  172  Fei.  64S,  563 ;  Kan- 
sas Natural  Gas  Co.  r.  Neoaho  County,  75 
Kan.  835,  89  Pac.  750;  Thomt4»i'a  law  Be- 
lating  to  OU  and  Oaa,  H  21,  22. 

Decisions  are  dted  in  behalf  of  tbe  plain- 
tlffa to  support  the  proposition  that  oil  and 
gas  become  personal  property  "wben  dis- 
covered and  reduced  to  possession  either  in 
the  wells  or  In  pipes  or  tanks."  None  of 
them,  however,  extends  the  prlodple  to  gas 
in  place,  althou^  an  outlet  through  wdU 
has  been  provided.  In  typical  instances  the 
language  of  the  court  waa; 

"Petroleum  oil  is  a  mineral,  and  while  in  the 
earth  it  is  part  of  the  realty,  and  should  it  move 
from  place  to  place  by  percdation  or  otherwise^ 
it  forma  part  of  that  tract  of  land  in  which  it 
tarries  for  the  time  being,  and  if  it  moves  to 
the  next  adjcnning  tract  it  becomes  part  and 
parcel  of  that  tract;  and  it  forms  part  of  some 
tract  until  it  reaches  a  well  and  is  raised  t» 
the  surface,  and  then  for  the  first  time  it  be- 
comes  the  subject  of  distinct  ownership  sepa- 
rate from  the  realty,  and  becomes  personal  prop- 
erty, the  property  of  the  person  into  whose 
well  it  came.  And  this  Is  so  whether  the  dl 
moves,  percolates,  or  exists  In  pools  or  deporits. 
In  either  event  it  is  property  of,  and  belongs 
to,  the  person  who  reaches  it  by  means  of  a 
well,  and  severs  it  from  the  realty  and  con- 
verts it  into  personalty."  Kelley  v.  Ohio  Oil 
Co.,  67  Ohio  St.  317,  328,  40  N.  E.  899,  401 
(39  L.  B.  A.  766.  63  Am.  St  Rep.  751). 

"The  peculiar  wandering  character  of  gas  and 
oil  precludes  ownership  m  their  natursi  state, 
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and  hence  they  are  not  tbe  subjects  of  sale  and 
conveyances  until  they  have  been  reduced  to  poe- 
BessioQ  and  placed  under  control  by  being  di- 
verted from  their  oatucal  paths  into  artificial 
receptacles."  New  American  Oil,  etc.,  Co.  v, 
Troyer,  166  Ind.  402.  411,  78  N.  E.  263,  2«k 

Other  features  of  the  coDtract  tend  to 
sustain  the  view  that  It  was  executory— 
tliat  the  plalntUCs  undertook  to  sell  gas  to 
the  defendant  as  It  was  fumlsbed,  rather 
than  to  transfer  title  In  the  mass.  The  pre- 
amble recited  that  they  proposed  to  acquire 
other  leas»  than  those  they  then  held,  and 
to  develop  additional  production,  and  that 
they  desired  a  market  for  thdr  present  and 
future  productbm.  Tbey  were  not  limited 
in  their  operation  to  wbat  they  alrrady  pos- 
sessed. If  they  at  any  time  had  found  them-' 
selves  unable  to  furnish  5,000.000  cuUc  feet 
of  gas  from  their  then  holdings  tbe  con- 
tract clearly  authorized  them  to  deliver  to 
the  defendant  gas  obtained  under  new 
leases. 

The  provision  of  the  contract  (tenth  para- 
graph) that  the  plaintiffs  should  not  sell 
gas  from  the  territory  described  to  any  one 
but  the  defendant,  whether  valid  or  other- 
wise, carried  no  implication  that  the  title  had 
already  passed  from  them.  They  could  con- 
tract not  to  sell  property  which  they  ovmed, 
just  as  they  could  contract  to  sell  It  In- 
deed, if  they  no  longer  had  title  their  agree- 
ment that  they  would  not  make  a  sale  else- 
where was  entirely  superfluous. 

It  would  serve  little  purpose  to  undertake 
a  review  of  cases  arising  under  contracts  re- 
lating to  the  sale  of  different  kinds  of  prod- 
ucts or  merchandise.  Their  analogy  to  tbe 
present  cnse  in  most  instances  Is  Incomplete, 
As  there  was  no  way  of  ascertaining  the 
quantity  of  gas  underlying  the  tracts  cov- 
ered  by  the  plaintiffs'  leases,  or  tapped  by 
their  wells,  or  of  segregating  or  measuring 
any  part  of  it  except  as  It  should  be  stored 
in  pipes  or  tanks,  we  think  the  title  passed 
only  as  delivery  was  made  and  measure- 
ment had,  and  the  contract  remained  execu- 
tory except  as  to  tbe  gas  actually  ddlvered. 
This  conclusion  of  course  Interposes  no  ob- 
stacle to  a  recovery  by  the  plaintUb  of  any 
damages  they  may  have  suffered  by  the  de- 
fendant's breach  of  tbe  contnuit,  a  remedy 
Just  as  adequate  as  that  sought  iu  these  acr 
tlons,  although  involving  a  more  complicated 
inquiry  for  its  enforcement 

[2]  2.  The  trial  court  made  a  number  of 
findings  of  fact,  among  which  were  the 
fbllowing.  which  bear  upon  tiie  issue  whether 
the  quality  of  the  gas  was  such  that  the 
defendant  was  Justified  in  refusing  to  ac- 
cept and  pay  for  it,  in  other  words,  whether 
the  gaa  was  "merchantable"  within  the  mean- 
ing of  that  word  as  used  in  the  ctmtract: 

"Tbe  gas  produced  by  plaintiffs  in  the  Sedan 
field  and  which  was  scud  to  defendant  was  dry 
gaa  and  cootained  from  SOO  to  G50  B.  T.  U.'s 
(British  thermal  units)  per  cubic  foot 

"The  balance  of  the  gas  purchased  by  de- 
(fendant  to  supply  its  customers  or  produced  by 


itself  for  like  purposes  contained  about  1.000 
B.  T.  U.'s  per  cubic  foot 

"The  gas  produced  by  plaintiffs  burned  lati*- 
factorlly  and  made  good  heat  and  light  wbea 
not  mixed  with  other  gas. 

"The  gas  produced  by  plaintlffa.  when  run  Into 
pipe  lines  along  with  gas  containing  1.000  B. 
T.  U.'s,  resulted  In  a  variable  na  that  did  aot 
hum  satisfactorily  or  give  good  ligbt  or  heat, 
but  would  frequently  go  entirely  out  after  being 
lighted. 

"The  two  grades  of  gas  did  not  mix  thoromdi- 
ly  wlien  run  into  the  pipe  line  together,  owiuf 
to  tbe  variation  in  pressure  maintained  in  tbe 
line,  go  that  part  of  the  time  tbe  high  grade 
gas  was  going  tbroagb  the  mixers  of  consumeti 
and  part  of  the  time  the  low  grade  was  going 
through,  and  the  diange  from  one  kind  to  tbe 
other,  each  requiring  a  different  air  adjustment 
of  tbe  mixers,  caused  tbe  fires  to  go  out. 

"Natural  gas  poss^ng  600  B.  T.  U.'s  per 
cubic  foot  has  a  commercial  value  lu  Sedan. 
Kan.,  and  vicinity,  and  is  reasonably  fit  for 
use  as  fuel  and  liglit 

"At  the  time  of  entering  Into  the  contract 
referred  to  In  finding  No.  1,  none  of  the  par- 
ties knew  anything  about  tbe  variation  of  gas 
in  southern  Kansas  and  Oklahoma  in  heat 
Units,  nor  was  anything  known  about  it  by  any 
of  the  parties  at  the  time  of  the  assignment  df 
AVilHiims  A  O'Dell  to  Seth  Ely. 

"It  was  known  to  Bell  Bros,  ft  McDonald, 
and  Williams  ft  O'Dell  at  the  time  of  makug 
the  contract  referred  to  in  finding  No.  1,  and 
to  the  assignee  of  Williams  ft  O'Dell,  Seth  Ely, 
ever  since  acquiring  an  interest  in  the  coo- 
tract,  that  defendant  was  purchasing  the  gas 
from  them  for  sale  and  distribution  to  ga* 
consumers  In  Kansas,  through  a  system  of 
pipe  tines. 

"There  was  no  express  or  implied  warranty 
in  the  contract  in  question  that  the  gas  sold  to 
defendant  would  mix  with  a  gas  of  a  different 
number  of  beat  units  bo  as  to  give  a  satisfac- 
tory result  to  consumers  of  tbe  Wichita  Natu- 
ral Gas  Company,  although,  as  a  matter  ot  f$xU 
such  gas  would  mix  under  a  constant  pressmw 
in  tbe  pipe  line  so  as  to  give  a  satisfacbwy  re- 
sult to  consumers. 

"The  Public  Utilities  Commission  made  aa 
order  that  no  gaa  of  less  than  800  B.  T.  U.'s 
should  be  sold  to  consumers  in  Kansas  (except 
by  permission  of  the  commission).** 

While  no  finding  was  made  to  that  effect 
It  Is  agreed  that  the  enforcement  of  the  or^ 
der  of  the  Utilltle»  Commission  referred  to 
was  enjoined  by  the  district  court  of  Shaw- 
nee county,  in  an  kctlon  brought  by  Seth 
Ely,  and  that  no  appeal  was  taken  from  the 
judgment  In  that  case.  The  trial  court  In  tbe 
present  cases  stated  as  conclusions  of  law 
that,  the  order  ot  the  UtlUUes  Commission, 
forbidding  the  sale  wlthont  Its  consent  of  gas 
containing  less  than  800  BriU^jh  thermal 
units,  was  void,  being  in  excess  of  its  au- 
thority, and  that  the  gas  produced  by  the 
plaintiff  was  merdiantable  within  tbe  mean- 
ing of  the  contract  The  authority  of  tbe 
Utilities  Commission  to  regulate  the  sate  at 
natural  gas  of  a  low  beat  produciiv  quality 
need  not  be  considered.  The  otder  that  was 
made  must  be  disregarded  at  least  as  to  the 
plaintiff  Ely,  vlnce  its  enforcement  against 
him  has  been  enjoined,  Tbe  auestkn  to  be 
determined  Is  whether  imder  the  flndinsa  tbe 
gas  furnished  by  the  plalntttTs  met  ttie  re- 
quirement aa  to  mendtantabUity.  The  coa- 
tract  la  to  be  Interpreted  ta  tbe  light  ot  tba 
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fact  tbat  all  parties  knew  tbe  use  that  was 
to  be  made  of  tbe  gas— ^at  It  was  to  be  dis- 
tributed ttaromfh  a  Bfstan  of  pipe  lines  for 
sale  at  distant  pUcea—and  mast  be  deemed 
to  bare  Stored  iDto  tbe  agreement  in  con- 
templation of  tbat  use.  Bvldeioe  was  gtvra 
In  bebalf  of  tbe  def^dant  that  it  recelT^ 
many  well-founded  CMuplalnts,  Vhlch  it  at- 
tribated  to  conditions  resulting  from  the 
iiuallty  of  the  gas  famished  by  tbe  plaln- 
tUTa.  Tbe  substantial  acceptiuice  of.  tbe 
trial  court  of  this  portion  of  tbe  testimony  Is 
shown  by  tbe  flndlog  tbat  this  gas,  when  ran 
into  pipe  lines  with  that  of  a  higher  heat 
producing  quality  resnlted  in  a  variable  gan 
which  did  not  burn  satisfactorily,  but  would 
frequently  go  entirely  out  after  bdng  light- 
ed. Tbe  findings  that  this  happened  be- 
cause the  two  grades  of  gas  were  not  thm- 
ougbly  mixed,  tbat  this  was  due  to  the  varia- 
tion in  pressure  maintained  In  the  line,  and 
that  tbe  maintenance  of  a  constant  pressure 
would  result  In  a  mixture  that  would  avoid 
difficulty,  imply  tbat  the  court  held  tt  to  be 
incumbent  upon  tbe  defendant.  In  a  reasona- 
ble effort  tp  market  the  gas  obtained  from 
the  plaintiff,  with  tbat  procured  from  other 
sources,  to  bring  aoont  a  complete  mixture  of 
the  two  grades  of  gas  by  snbjeetlng  them  to  a 
constant  pressure.  No  finding  was  made  as 
to  the  amount  of  trouble  or  e^nse  this 
would  occasion,  and  in  support  of  tbe  Judg- 
ment tbe  plaintiffs  are  entitled  to  the  most 
fkvorable  construction  the  evidence  will  bear 
on  this  point.  But  apart  trom  any  question 
of  the  obligation  ot  the  defendant  to  make 
any  special  provision  to  raable  it  to  handle 
thb  particular  gas,  the  matter  Is  affected  by 
another  consideration.  We  do  not  think  gas 
can  be  said  to  be,  "merchantable"  within  the 
meaning  of  this  contract,  merely  because  it 
will  burn,  and  Is  capable  of  producing  light 
and  beat,  and  can  be  sold  and  used  for  that 
purpose.  The  term  quoted  usually  carries  an 
implication  of  quality— that  the  article  to 
which  It  is  applied  conforms  to  ordlnaty  and 
reasonable  standards— that  It  Is  substantial- 
ly of  tbe  avwage  grade  or  value  of  similar 
goods  sold  in  tbe  same  market  "Where  it  is 
provided  that  the  articles  sold  shall  be  'mer- 
chantable,* tbe  articles  must  be  of  a  quality 
Euch  as  is  generally  sold  In  tbe  market  and 
suitable  for  tbe  purpose  for  which  they  are 
intended,  although  not  of  tbe  best  quality." 
36  Cyc.  2M.  Webster's  deflnltion  la:  "Pit  for 
market;  such  as  Is  usually  sold  In  market, 
or  such  as  will  bring  tbe  ordinary  price." 
Black's  I*w  Dictionary  gives:  "Fit  for 
sale;  vendible  In  market;  of  a  quality  such 
as  will  bring  the  ordinary  market  price." 
"In  mercantile  contracts,  the  term  denotes 
the  Btableness  of  the  goods,  and  signifies 
ordinary  quality  or  medium  quality  of  good- 
ness, salablllty,"  etc  27  Cyc.  431,  note  41. 
tt  has  been  held  to  mean  "audi  as  could  be 


sold  In  the  market  at  the  usual  and  ordi- 
nary price."  Walton  &  James  r.  Black,  5 
Houst  (IM.)  140.  To  the  same  effect  see  Lis- 
ten V.  Chapman  &  Dewey  Land  Oo.,  77  Ark. 
116,  91  S.  W.  27;  Atkins  Bros.  Co.  t.  Grain 
Co.,  119  Mo.  App.  119,  96  S.  W.  949. 

We  think  the  word  must  In  the  present 
case  be  construed  as  relating  to  tbe  grade  of 
tbe  gas,  and  as  requiring  sudt  a  quall^  aa 
could  be  sold  at  the  ordinary  price,  without 
abatement  for  its  &llure  to  measure  up  to 
tbe  general  standard.  The  gaa  procured  by 
the  defendant  from  other  sources  contained 
about  1,000  British  thermal  units;  tbat  fur- 
nished by  the  plalnUfls  but  600  or  650.  The 
latter  therefore  bad  but  little  over  halt  tbe 
heat-produdng  value  of  the  gas  ordinarily 
used  for  the  same  purposes.  Regardless  of 
any  order  of  the  Utilities  Commission  the  de- 
fendant could  not  fiiirly  and  rightfully  sell 
sucb  gas  to  its  customers  for  tbe  same  price 
charged  for  the  ordinary  gas,  which  was  of 
nearly  twice  Its  value  to  tbe  user.  Tbe  de- 
fendant was  contracting  for  gas  that  rea- 
sonably and  substantially  corrraponded  in 
grade  with  tbat  geiwrally  handled  In  the  ter- 
ritory in  which  It  operated.  The  parties  can- 
not be  regarded  as  having  contemplated  that 
the  defendant  was  to  be  put  to  the  neces- 
sity of  dther  selling  this  product  to  tt»  cus- 
tomers at  a  less  price  than  it  diarged  for  or- 
dinary gas,  or  of  mixing  it  hi  with  all  Its 
other  siqtply,  thereby  producing  a  homogene- 
ous mixture  at  intermediate  value  to  be  sold 
at  a  reduction  corresponding  to  tbe  infusion 
of  Inferior  gas,  or  at  the  original  flat  rate, 
which  would  be  unfair  to  the  consumer.  We 
cannot  regard  the  defendant  as  having  as- 
sumed an  obligation  tbat  bound  blm  to  ei- 
ther of  these  lines  of  conduct  Nor  are  the 
rights  of  Qie  parties  affected  by  the  fact  that 
the  general  knowledge  of  the  tests  by  wUcb 
the  beat-prodndng  quality  of  a  .  gas  Is  deter- 
mined in  British  tbwmal  onits  has  been  de- 
velwed  since  the  contract  was  Mtered  Inta 
The  defendant  agreed  to  take  and  pay  for 
merchantable  gas— gas  of  (U>in«xlmately 
average  quality.  If  tbat  offered  was  actual- 
ly of  Inferior  ^de  the  drcnmstance  that 
the  means  for  discovering  the  fact  w»e  not 
presently  at  hand  could  not  prevent  its  tak- 
ing advantage  of  later  informatifm  on  the 
subject.  The  findings  that  the  gas  produc- 
ed by  tbe  plainttflte  contained  not  more  than 
5SD  British  thermal  units  pot  cubic  foot 
while  that  from  other  sources  contained 
about  1,000,  compels  the  conclusion  as  a  mat- 
ter of  law  that  it  was  not  merdiantable  with- 
in the  meaning  of  the  contract,  and  the  de- 
fendant cannot  be  held  liable  for  refusing 
to  take  and  pay  for  it 

The  Judgment  Is  therefore  reversed,  and 
the  cause  remanded,  with  directions  to  ren- 
der Judgment  for  tbe  defradant  All  the 
Justices  eimcurring. 
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ROTER  T.  WESTBRN  SILO  CO.  (No.  20447^* 
(Supreme  Court  of  Eansas.    Dec.  0,  1916.) 

(Sultabut  J>y  the  Court.) 

1.  Pleadino  ®=>394— Pboof— Vamanct. 

Where  the  petition  declarea  on  both  an 
oral  and  a  written  contract  concerning  the  same 
matter,  and  the  evidence  proves  an  oral  con- 
tract, there  is  no  fatal  variance  between  the 
petition  and  the  proof. 

[Ed.  Note.— For  other  casee,  see  Pleading, 
Cent.  Dig.  S§  1325-1332;  Dec.  Dig.  «»394.] 

2.  CosTBACTB  ^176(2)— Co  NSTBDOTiow— In- 
tent OF  PABTIEB. 

Where  an  ambiguous  expression  is  used  m 
a  written  contract,  it  is  proper  to  show  by  evi- 
dence what  the  parties  andcrstood  and  intended 
hy  the  expression,  and  to  submit  to  the  jury, 
with  proper  instructioua,  the  interpretation  of 
the  expression  as  used  in  the  contract 

[Ed.  Note.— For  other  caiei,  see  Contracta. 
Cent.  Dig.  §  768;  Dec.  Dig.  «s»176(2);  Trial, 
Cent.  Dig.  8  326.) 

3.  Principaland  AaEiiT^»123(^— Adthob- 
iTY— Evidence. 

There  was  suffident  evidence  in  this  case 
to  show  that  the  defendant's  agent  Lad  au- 
thority to  contract  orally  with  the  plaintiff  for 
compensation  for  the  plaintiff's  services. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  |  427;  Dec.  Dig.  «» 
123(8).] 

4.  VXBDICIP— SVIDBNCB— SomCIEHaT. 

The  evidence  in  thia  case  was  luffident  to 
■npport  the  verdict  of  the  jury. 

Appeal  from  District  Conit,  Harvey  County. 

Action  by  R.  W.  B<oyer  against  the  Western 
SUo  Company,  a  corporation.  From  a  Judg- 
ment for  idalutltr,  defendant  appeals.  A£- 

drmed. 

Quy  A.  Miller,  of  Des  Moines,  Iowa,  and 
W.  H.  vender  Heiden,  and  Asbtrai  K.  Mor- 
gan, both  of  Newton,  for  appellant.  Branlne 
&  Hart,  of  Newton,  for  appellee. 

MABSHALL,  J.  Tbe  defendant  appeals 
from  a  judgment  against  it  for  $2,716.33.  A 
former  opinion  in  this  case  Is  foond  in  92 
Kan.  333, 140  Paa  872,  where  this  court  said: 

"No  provision  is  made  in  the  contract  for 
any  commission  for  the  sale  of  only  42  silos 
thereunder,  but  it  caanot  reasonably  be  pre- 
sumed that  the  agent  was  to  receive  nothing 
for  such  sales.  The  contract  is  evidently  in- 
complete, and  oral  evidence  is  admissible  to 
show  the  agreement  between  the  parties."  Sjl. 

It  was  also  there  held  that  the  contract 
was  ambiguous  as  to  freight  charges,  that 
tbe  ambiguity  should  have  been  removed  by 
parol  evidence,  and  that  the  provisions  of  the 
contract  should  then  bave  been  considered 
together  as  in  other  cases. 

[1]  1.  The  defendant  contends  that: 

"There  is  a  fatal  variaace  between  the  plain- 
tiff's petition  and  his  proof.  He  plead  an  oral 
contract,  and  by  his  own  testimony  denied  any 
oral  contract.  He  cannot  recover  on  any  con- 
tract except  tba  onea  alleged  and  proved." 

The  present  appeal  Is  from  a  Judgment 
rendered  on  an  amended  petition.  Thin 
amended  petition  sets  out  a  written  contract, 
which  was  referred  to  In  tbe  former  opinion, 


and  also  sets  up  an  oral  contract  between  the 
plaintiff  and  W.  L.  Hestwood,  tbe  defendant's 
agent,  by  which  oral  contract  it  was  under- 
stood and  agreed  that  the  plaintiff  should 
receive  a  commission  of  26  and  S  per  cent,  on 
tbe  list  price  of  the  first  60  silos  sold.  There 
was  evidence  tiding  to  prove  the  allegations 
of  the  amended  petition  concerning  the  un- 
derstanding and  agreement  between  the 
plaintiff  and  the  defendant's  agent.  W.  L. 
Hestwood.  although  there  was  other  evidence 
contradictory  tbareto.  The  evidence  was 
sufficient  to  justify  the  Jury  In  finding  that 
the  plaintiff  and  Hestwood  bad  such  an 
agreement  and  nnderstanding.  By  the  gen- 
eral verdict,  the  jury  did  so  find,  and  that 
finding  is  conclusive  in  this  court  Backns  v. 
Clark,  1  Kan.  308,  83  Am.  Dec.  437 ;  Horlne 
V.  Hammond.  »4  Kan.  570,  583, 146  Pac.  1144, 
and  numerous  other  cases  decided  by  thls^ 
court.  There  was  no  fatal  variance  between 
the  plainttfTs  petition  and  his  proof. 

[2]  2.  Tbe  defendant  contends  that  it  was 
the  duty  of  the  court  to  construe  the  contract 
so  far  as  freight  charges  were  concerned,  and 
contends  that  it  was  error  to  instruct  the 
Jury  to  condder  the  testlmmiy  of  the  parties 
as  to  their  understanding  of  fliat  part  of  the 
contract  relating  to  freight  tdiarges. 

"Where  a  written  contract  la  unamblgaoua 
in  its  terms,  its  interpretation  or  construction 
is  a  matter  of  law  for  the  court."  Warner  v. 
Thompson,  35  Kan.  27,  syl.  par.  1, 10  Pac.  110. 

See,  also,  Getto  v.  Binkert,  65  Kan.  617.  40- 
Pac.  925;  Settinger  v.  Dannelly,  91  Kan.  61. 
136  Pac.  942. 

In  Cosper  v.  Nesbit,  45  Kan.  457,  460,  25 
Pac.  866,  867,  this  court  said: 

"It  is  claimed  that  the  court  erred  in  submit- 
ting to  tbe  jury  the  question  of  what  the  par- 
ties understood  and  meant  by  the  expression. 
Id  general,  it  is  the  province  of  the  court  to 
construe  written  contracts,  but  where  pecu- 
liar expressions  are  used,  it  may  be  left  to  the 
jury  to  determine  by  the  aid  of  extrinsic  <dr- 
cumstanoes  and  facts  what  sense  was  intended- 
by  tbe  parties.  Where  the  langaage  of  a  con- 
tract contains  an  expression  which  is  ambigu- 
ous, or  one  used  in  a  peculiar  sense,  evidence 
may  be  properly  received  to  show  what  the 
parties  understood  and  intended  by  it.  The 
practical  interpretation  of  such  an  expreaaiott- 
of  the  parties  is  entitled  to  great.  It  not  coa- 
troUing,  influence." 

See,  also,  Seymour  v.  Armstrong,  62  Kan. 
720,  724,  64  Pac.  612;  Behen-v.  Street  RaU- 
way  Co.,  85  Kan.  491,  118  Pac.  73,  Ann.  Cas. 
1913A,  328 ;  Frazler  v.  Railway  Co.,  97  Kan. 
285.  288,  154  Pac.  1022  ;  9  Cyc.  591. 

Evidence  to  explain  the  ambiguity  In  the 
contract  was  admissible.  There  was  no  error 
In  submitting  to  the  Jury,  with  proper  In- 
structions, tbe  interpretation  of  tbe  omttact 
under  that  evidence. 

[3]  3.  The  defendant  contends  that  there 
was  no  evidence  to  show  that  tbe  agent,  Hest- 
wood, bad  authority  to  bind  the  defendant  to 
pay  25  and  5  per  cent,  in  case  less  than 
50  silos  were  sold,  and  contends  that  there 
was  no  evidence  to  show  that  Hestwood  had 
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authority  to  bind  the  defendant  by  an  oial 
contract.  The  evidence  tended  to  show  that 
Hestwood  wag  a  salesman  for  the  defttidaot, 
and  was  working  for  it  at  the  time  the  con- 
tract was  made;  that  Hestwood  signed  the 
written  contract;  that  he  had  been  In  the 
employ  of  the  defendant  eight  years;  and 
that  at  the  time  the  contract  was  written, 
part  of  Hestwood'a  work  was  to  write  con- 
tracts with  agents.  This  evidence  tended  to 
show,  that  Hestwood  had  authority  to  make 
cmitracts;  that  these  contracts  should  fix 
the  compensation  to  be  paid  to  agents,  and 
include  all  otber  terms  tbat  were  necessary 
to  express  the  agreement  between  the  de- 
faidant  and  ita  agents.  Hestwood  undertook 
to  do  this.  He  made  no  provision  In  the 
written  contract  Cor  the  comniisslrai  which 
should  be  paid  if  less  than  50  silos  were  sold, 
and  wrote  the  contract  so  that  it  was  amblg> 
nmu  omoemlng  who  dionld  pay  the  freight 
Hestwood  bad  authority  to  make  tills  con- 
tract The  dispute  has  been  over  the  mean- 
log  of  its  terms  and,  where  the  terms  were 
not  expressed,  over  what  those  terma  should 
luve  been. 

[4Q  4.  TbB  defendant  inaista  that  its  mo- 
tion to  direct  a  verdict  in  the  defendant's 
£aTor  should  have  been  sustained,  for  the 
reason  that  the  evidence  was  oat  suflOdent  to 
warrant  submitting  the  case  to  the  Jnry,  and 
In^sts  that  the  verdict  is  not  supported  by 
the  evidence.  These  contentions  are  not 
good.  There  was  evidence  tending  to  support 
all  the  allegations  of  the  amended  petition, 
and  on  that  evidence  the  case  was  rightly 
submitted  to  the  jury.  The  evidence  was 
sufficient  to  sustain  the  verdict. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 

m  Kan.  2M) 

HAMLIN  et  at  v.  NACE  et  al.    (No.  20420.)* 
(Supreme  Court  of  Kansas.    Dec  9,  1916.) 

(ByJlabut  hy  t1i9  Court.) 

1.  FBnTCXPAX.AnD  AOEItT«=»12S(10)— AUTBOB- 
ITT  OF  AGHITT— BVIDENCn. 

One  who  neicotiates  a  mortRBRe  loan  or  an 
extension  of  such  loan,  and  at  whose  office  the 
interest  and  principal  axe  to  be  paid  when  due, 
is  not,  as  of  course,  the  agent  of  the  mortgagees 
to  receive  such  paymeats,  but  such  agency  may 
be  established  by  proof  of  the  course  of  dealing 
between  Bucb  person  and  the  mortgagees. 

[Ed.  Note.— For  other  cases,  see  Principal 
KDd  Agent.  Cent  Dig.  1  429;  Dec.  Dig. 
123(10).] 

2.  Fbxhcifai,  and  Agknt  «s»128(10)  —  Au- 

THOBITT  or  AOKNT. 
Where  a  loan  from  two  mortgagees  Is  ne- 
gotiated through  a  loan  broker,  and  the  prind- 
pal  and  interest  are  payable  at  the  broker's 
office,  and  the  money  loaned  is  remitted  to  him 
to  be  paid  to  the  borrower,  and  the  broker  di- 
vides his  commissioD  with  one  of  the  mort- 
gagees, and  where  the  mortgagees  ere  accus- 
tomed not  to  forward  the  coupon  notes  or 
principal  notes  to  the  designated  place  of  pay- 
ment—the broker's  office — but  to  retain  uiem 
until  he  collects  the  payments  of  interest  and 


principal  thereon  and  remits  the  money  to 
them,  and  where  It  is  shown  that  this  is  the 
costonutry  course  of  business,  not  only  as  to 
this  loan,  bat  also  on  a  number  of  similar 
loans  made  through  the  same  broker  on  behalf 
of  the  same  mortgagees,  and  that  they  trans- 
acted all  such  bunness  in  that  locality  In  this 
manner,  such  evidence  is  suffident  to  warrant 
the  eondosion  that  the  broker  was  the  au- 
thorized or  ostensible  agent  of  the  mortgagees 
to  receive  partial  payments  on  the  principal  of 
the  mortgage  debt  payable  at  Interestpa^g 
periods. 

tEA.  Notc-^Vor  other  cases,  see  Prlndpal 
and  Agent,  Gent  Dig.  |  429:  Dec.  Dig-  «8=> 

123a0).] 

At^>eal   from   District   Court  Douglas 
County. 

Action  by  Frank  G.  Hamlin  and  Mary  D. 
Wr^t,  executors,  against  F.  H.  Nace  and 
Clara  B.  Mace.  Judgment  for  defendants, 
and  plaintiffs  appeaL  Affirmed. 

Hamlin  &  Hamlin,  of  Canandalgua,  N.  T., 
and  M.  A  Gorrlll,  of  Lawjence,  for  appel- 
lants. J.  H.  Mitchell  and  S.  D.  Bishop,  both 
of  Lawrence,  for  appellees. 

DAWSON,  J.  This  case  tarns  on  the  ques- 
tion which  arises  on  the  default  of  a  loan 
agent  at  whose  office  payments  of  interest 
and  principal  on  a  mortgage  are  to  be  made, 
when  such  agent  falls  to  transmit  to  a  mort- 
gagee the  moneys  paid  to  him  by  a  mortgagor 
for  the  reduction  of  the  mortgage  indebted' 
ness. 

In  1904  William  Nace  mortgaged  his  farm  ^ 
to  the  plaintiffs  residents  of  New  York,  to  se- 
cure a  loan  of  $2,000  payable  in  five  years. 
The  loan  was  procured  through  Wm.  T.  Sin- 
clair, who  was  for  many  years  a  loan  agent 
in  Lawrence.  The  interest  was  regularly 
paid  to  Sinclair,  who  remitted  to  plaintiffs,-, 
and  they  in  turn  forwarded  the  interest  cou- 
pons thus  paid  to  him  for  surrender  to  the 
debtor.  Later  Nace  conveyed  the  farm  to  his 
son  F.  H.  Nace,  the  defendant  ftnd  when  the 
debt  became  due  an  extension  agreement 
was  made  between  plaintiffs  and  defendant 
through  negotiations  conducted  by  Wm.  T. 
Sinclair.  The  extension  agreement  provided 
for  optional  payments  of  multiples  of  $1(X>  at 
any  interest-paying  periods,  prlndpal  and  In- 
terest "to  be  paid,  when  due,  at  the  office  of 
Wm.  T.  Sinclair,  Lawrence."  The  plaintiffs 
were  the  trustees  of  a  New  York  estate,  and  . 
the  loan  was  made  and  extended  on  its  iac- 
coTmt  One  of  these  trustees  was  a  member 
of  a  firm  ot  lawyers  who  attended  to  the 
business  of  the  estate,  and  he  and  his  law 
firm  conducted  the  correspondence  with  Sin- 
clair pertaining  to  the  Nace  loan.  Nace  paid 
fSO  to  Sinclair  for  securing  the  extentdon, 
and  Sinclair  divided  this  sum  with  the  New 
York  lawyers  who  were  the  attorneys  for  the 
trustees,  and  one  ot  whom  was .  himself  a 
trusty. 

F.  H.  Nace  made  two  payments  of  $500 
each  on  the  prlndpal  of  the  debt  These 
sums  were  received  by  Sinclair,  but  he  failed 
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to  remit  to  the  plaintiffs.  As  later  Interest 
payments  became  due  Nace  paid  according 
to  his  reduced  Indebtedness,  and  Sinclair 
added  a  sufficient  sura  to  take  ap  the  cou- 
pons according  to  their  original  tenor,  thus 
coDcealing  from  plaintiffs  the  fact  that  the 
defendant  had  repeatedly  exercised  his  op- 
tion to  make  payments  upon  the  principal 
debt.  Kventually  Sinclair  died,  and  the 
plaintiffs  brought  foreclosure  proceedings; 
and  this  appeal  is  brought  to  "determine  the 
correctness  of  the  judgment  of  the  district 
court  which  held  that  the  defendant  Nace 
was  entitled  to  credit  for  the  two  payments 
of  $500  each  which  he  paid  to  Sinclair. 

It  is  urged  that  evidence  touching  other 
business  dealings  between  plaintiffs  and  Sin- 
clair was  Improperly  admitted.  Since  the 
vital  issue  in  the  case  was  the  question 
whether  Sinclair  was  the  agent  of  plaintiffs 
or  of  defendant  in  the  matter  of  receiving 
and  transmitting  the  defendant's  payments 
of  Interest  and  principal,  we  think  that  evi- 
dence showing  the  scope  and  nature  of  Sin- 
clair's agency  was  admissible.  1  WIgmore 
on  Evidence,  8$  »4,  366.  377  ;  31  Oyc.  1219, 
The  competent  evidence  showed  beyond  cavil 
that  Sinclair  was  the  general  agent  of  plain- 
tiffs for  its  business  In  Douglas  county,  Kan. 
He  made  many  loans  for  plaintiffs,  prepared 
the  papers,  abstracts,  recommended  the  se- 
curity, and  collected  the  interest  and  prin- 
cipal. He  divided  his  commissions  with  the 
law  firm  of  one  of  the  plaintiff  trustees.  One 
of  the  plaintiffs  testlfled: 

That  the  plaintiCFs  had  a  number  of  loans  in 
Kansas,  and  tliat  their  business  was  transact- 
ed through  Sinclair.  "Q.  Were  payments  on 
these  several  morteaees  to  wfalch  I  have  call- 
.  ed  your  attention  made  by  the  mortftagor  to  the 
'  trustees?  A.  There  were  payments  made  of 
interest  and  of  some  prlnripal.  Q.  And  were 
any  of  thou  payments  made  director  or  per* 
■onally  to  yourself  or  Mrs.  Wright?  A.  No. 
Q.  And  were  these  payments  made  through 
William  T.  Sinclair?  A.  Yes.  •  *  •  Q. 
Were  the  coupon  notes  forwarded  to  Sinclair 
before  these  payments  were  received  by  yoo, 
or  after?  A.  After.  Q.  Are  you  sure?  A. 
Yes;  I  never  sent  coupons  on  for  collection. 
Q.  When  you  forwarded  the  money  that  this 
mortgage  was  given  to  secure,  how  was  that 


forwarded?  A.  By  draft.  Q.  By  New  York 
draft  payable  to  whom?  A.  X  do  not  remem- 
ber: I  think  Sinclair.   *   ♦   •   Q.  They  _were 


not  sent  to  Sinclair  himself  for  eoUeetlon?  A. 

No." 

[1 . 21  A  mass  of  correspondence  between 
plaintiffs  and  Sinclair  touching  the  Nace 
loan,  the  division  of  the  commission  (under 
the  guise  of  payment  to  one  of  the  plaintiffs 
fr)r  examining  the  abstract),  was  Introduced. 
The  correspondence  related  also  to  other  and 
similar  loans  and  remittances  of  principal 
as  well  as  Interest,  and  It  must  be  held  that 
this  evidence  was  competent  as  showing  the 
general  coarse  of  business  deallnss  between 


Sinclair  and  the  plalnttfiFS,  and  It  dearly  es- 
tablished that  Sinclair  was  plaintiffs'  gener- 
al agent  In  this  business.  That  some  sligiht 
Inferences  to  the  contrary  might  possibly  be 
drawn  from  the  correspondence  and  from  the 
evidence  In  general  Is  unavailing,  since  the 
special  findings  conclude  that  phase  of  the 
controversy.  Wilson  v.  Hauo,  97  Kaa  445, 
447,  155  Pae.  798.  While  the  authorities  are 
many  which  hold  that  a  place  of  payment  (xr 
designated  depositary  for  the  payment  of  In- 
terest and  principal  of  a  debt  does  not  im- 
ply that  payment  there  la  an  absolute  sat- 
isfaction of  the  debt  unless  such  depositary 
or  the  person  In  charge  of  such  place  of  pay- 
ment is  In  possession  of  the  securities  (Good- 
year V.  Williams,  73  Kan.  192,  83  Pac.  300), 
yet  other  drcumstances  may  i>e  proved  whit* 
will  clearly  show  the  person  In  charge  of  the 
place  of  payment  to  be  the  creditor's  agent ; 
and  In  this  case  the  plaintiff's  own  testi- 
mony proved  that  they  never  forwarded  tlie 
coupons  or  securities  to  the  place  of  payment 
and  never  surrendered  these  evidences  of  In- 
debtedness and  securities  until  the  money 
was  transmitted  to  them  by  Sinclair.  Such 
was  their  course  of  dealing.  How,  then, 
could  the  rule  urged  by  plaintiffs  apply  to 
this  case  when  Nace  was  to  pay  at  the  ofBce 
of  Sinclair  and  plaintiffs  regularly  withheld 
the  coupons  and  secnxlties  untU  they  bad 
received  the  cash  from  Sinclair?  Shane  r. 
Palmer.  48  Kan.  4Sl,  4S2,  2S  Pac.  684 ;  Fowle 
T.  Ontcalt,  64  Kan.  S53,  syl.  par.  2.  358,  359, 
67  Pac;  889;  Hansford  r.  Hesenre^  97  Kan. 
450,  68  Pae.  836:  Harrison  Nat.  BanK  t. 
Austin,  65  Neb.  632.  91  M.  W.  540;  69  L.  B. 
A.  294.  101  Am.  St  Bep.  639;  Campbell  r. 
Gowans,  86  Utah.  268.  100  Pac.  897,  23  U 
R.  A.  (N.  S.)  414,  19  Ann.  Cas.  600.  See^ 
also,  Qutnn  t.  Dresbadi.  76  Gal.  188, 16  Pae. 
762,  7  Am.  St  Bep.  138 ;  lliomps<m  et  at  t. 
ElUott,  73  111.  221;  May  t.  Trust  Co.,  138 
Mo.  276.  38  S.  W.  782. 

We  have  carefully  examined  Goodyear  t. 
Williams.  78  Kan.  102.  85  Pac  300.  for  Its 
possible  bearing  In  tUs  case.  Tb»  sectmd 
section  of  the  syllabus  reads: 

"Where  a  debtor  delivers  money  to  a  third 
person  for  the  purpose  of  paying  a  promissory 
note  which  Is  not  due.  and  such  person  does 
not  have  the  note  in  his  possession,  the  pre- 
sumption is  that  the  person  receiving  the  mon- 
ey does  BO,  not  as  the  a^ent  of  the  creditor, 
but  aa  agent  for  the  debtor.  This  presnmptioD 
can  only  be  overcome  and  the  converse  estab- 
lished by  evidence  to  the  contrary.** 

In  this  case  the  bardm  of  proving  that 
Sinclair  was  plaintiff's  agent  when  he  receiv- 
ed the  payments  made  by  Nace  was  success- 
fully borne  by  the  defendant,  as  found  by  the 
trial  court  upon  aufflcient  and  competent  evi- 
dence, and  this  compels  an  affirmance  of  the 
judgment    Ail  the  Justices  omcnrrlng. 
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STATS  ex  reL  BGALS.  Co.  Atty..  t.  OITT  OF 
STAFFORD  et  al.   (No.  20416.)* 
(Snpreme  Court  of  Kansas.   Dec  9.  1016.) 

(Sj/llabiu  hy  the  Oomf.) 

L  Courts  «=3ll6(4}— CoBBEonon  or  Rxoobds 

— EXPIBATION  OF  TeBU. 

After  the  expiration  of  tlie  term  at  which  a 
was  rendered,  and  after  that  jnds- 
meot  has  been  affirmed  in  the  Supreme  Court, 
the  trial  court,  on  personal  knowledce  of  what 
tooli  yluce  at  the  time  the  judgment  was  render- 
ed, has  power  to  correct  the  Jouraal  entr;  so  as 
ts  make  it  correctly  recite  the  jodsment  that 
was  actuatlj  rendered. 

[Ed.  Note.— For  other  cases,  see  CoortSi  Cent 
Die.  S  372;  Dec.  Die  «=»116(4).] 

2.  Appeal  and  Bbbob  «=3l099(l)  —  Aftibu- 

ANCE— Con  CLUSI V  ENES6. 
Where,  after  a  judgineDt  has  heen  affirmed 
b7  this  court  on  appeal,  the  Journal  entry  of  that 
judgment  is  corrected  so  as  to  make  the  journal 
entry  recite  the  judgment  that  was  rendered,  all 
questions  that  could  have  been  presented  on  that 
appeal  are  concluded,  even  though  the  corrected 
journal  entry  recites  a  Judgment  dififerent  from 
that  set  out  in  the  original  journal  entry. 

[Bd.  Note.— For  other  eaaes,  aee  Appeal  and 
Error.  Cent  Dig.  U  4370,  4374;  D«c.  Dig.  ^ 
1090<1).] 

3.  Pebsokal  Judoucnt. 

Qutere:  Can  the  state  recover  personal  judg- 
ment against  those  who  wrongfully  obtain  money 
from  a  municipal  corporation  where  none  of  the 
money  belongs  to  the  state? 

Appeal  from  District  Court,  Stafford 
County. 

Action  by  tbe  State,  on  the  relation  of 
Ray  n.  Beals,  County  Attorney,  against  the 
Clt7  of  Stafford  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

C.  M.  Williams,  of  Hutcliins<Hi,  for  appel- 
lants. Bay  H.  Beals,  of  St.  John,  for  ajniel- 
lee. 

HARSHALI^  J. '  Tbe  defotdants  ajveal 
firom  an  order  denying  their  motion  to  racate 
and  set  aelde  a  Journal  entry  of  Judgment 

An  o[dnion  was  rendered  in  this  case  in 
State  ex  rel.  r.  City  of  Stafford.  02  Kan.  343. 
140  Pac.  868.  At  that  time  tbe  case  was  pre- 
sented to  this  conrt  <m  a  idngle  questltHi — 
that  there  was  no  evidence  to  support  the 
finding  of  the  trial  court  that  12,200  of  the 
amount  paid  to  the  Larabee  Ught  &  Power 
Company  was  Ux  the  surrender  of  Its  f  ran- 
dilse.  Ihls  court  held  that  there  was  suffl- 
dient  evidence  to  8un>ort  that  finding  and 
afllrmed  the  Judgment 

The  city  of  Stafford  voted  to  Issue  bonds 
fbr  the  pnzpose  of  constructing  an  electric 
llfl^t  plant  Defendant  Larabee  light  & 
i^ower  Company,  under  a  franchise,  operated 
an  electric  light  plant  In  the  city.  This  ac- 
tion was  commenced  In  the  name  of  the  state 
by  the  county  attorn^  of  Stafford  coimty  to 
cancel  and  rescind  a  purchase  by  the  dtj  of 
the  electric  light  plant  of  the  Larabee  light 
ft  Power  Company,  and  to  cnrder  Uie  defend- 
ants to  repay  to  the  city  treasurer  $14,000.  the 


amount  that  had  been  paid  by  Vb»  t/tty  to- 
the  Larabee  Light  ft  Power  Company  for  the 
property  purchased,  and  to  recover  Judgment 
against  the  defendants  and  each  of  them  for 
$14,000  In  the  event  that  the  defendants 
were  unable  to  repay  that  sum  to  the  city. 
The  Journal  entry  of  Judgment  wps  signed 
by  Neeley  ft  Malloy,  attorneys  for  plaintiff,, 
and  by  F.  L.  Martin  and  C.  M.  WiUiaiua,  at- 
torned for  defendants.  That  Journal  entry- 
was  not  submitted  to,  nor  approved  by.  the- 
couoty  attorney  or  tbe  Judge.  After  re<dtlDg 
the  appearance  of  the  parties  by  their  at- 
torneys and  the  findings  of  the  court  the 
Journal  entry  contained  tbe  following: 

"The  injunction  applied  for  in  this  case  will  be- 
denied  and  the  purchase  of  said  plant  by  the  city 
of  Stafford  to  the  amount  of  $11,800  will  be  ap- 
proved, but  the  sum  of  $2,200  paid  for  the  sur- 
render of  the  so-called  exclusive  franchise  and 
good  will  is  not  approred,  and  the  judgment  of 
^1,205.33,  or  any  portion  of  it,  out  of  the  city 
light  fund,  to  pay  the  engineer  for  cstioiating  tbe 
cost  of  the  Larabee  Flour  Mills  Company  plant, 
ia  not  approved,  and  it  is  ordered  and  adjudged 
by  the  court  that  the  defendants  restore  to  the 
electric  light  fund  the  sum  of  $2,200  paid  for  tbe- 
good  will  and  surrender  of  the  larabee  Flour 
Mill  franchise  and  any  sura  paid  out  of  the  said 
electric  light  fund  to  the  expert  engineer  for  bis 
report  and  judgment  against  the  defendants  for 
costs,  to  whidi  order,  judgment,  and  de.cree  of 
the  court  the  defendants  and  each  of  them  and 
all  of  them  except  &nd  exceptions  allowed." 

On  the  1st  day  of  April,  1015,  after  the  de- 
cision of  ttUs  court  on  the  former  appeal 
had  been  rendered,  and  the  mandate  record- 
ed In  the  district  court,  a  corrected  Jouroal 
entry  was  filed  by  order  of  the  court  This 
Journal  entry»  after  reciting  the  appearance- 
oC  the  parties  and  the  findings  of  the  court 
just  as  they  were  recited  In  the  former  Jour- 
nal entry,  is  as  follows: 

"Wherefore  it  is  by  the  court  considered,  or- 
dered, and  adjudged  that  the  plaintiff  have  and 
recover  of  and  from  the  defendants,  the  Larabee 
Light  ft  Power  Company,  the  Larabee  Flour 
Mills  Company,  a  corporation,  H.  F.  Tolls,  F.  S. 
Larabee,  G.  A.  Mikesell,  S.  C.  Turner,  B.  R. 
Brown,  A  H.  Watson,  J.  A.  Tubbs,  Charles 
Thompson,  the  said  judgment  of  $2,200,  together 

with  the  costs  of  this  action,  taxed  at  $  . 

Wherefore  let  execution  issue.  It  is  further  con- 
sidered, ordered,  and  adjudged  that  on  the  aatis- 
Diction  of  payment  of  said  Judgment  that  the 
money  released  therefrom  shall  be  paid  by  the* 
clerk  of  said  court  to  the  city  treasurer  of  tbe 
city  of  Stafford,  Kan.,  and  be  by  him  restored  to 
the  electric  light  fund  of  said  city." 

In  May,  1916,  the  defendants  filed  a  mo- 
tion asking  that  tbe  last  Journal  entry  be 
set  aside  and  vacated,  for  the  following  rea- 
sons: 

"FHrst  because  a  Journal  entry  of  judgment 
signed  by  the  attorneys  for  plaintiff  and  defend- 
ants and  approved  by  them,  had  already  been 
filed  in  said  cause,  an  appeal  taken  from  the- 
judgment  embodied  therein  to  the  Supreme  Court 
of  the  state  of  Kansas,  by  the  Supreme  Court  af- 
firmed, and  tbe  mandate  of  said  Supreme  Court 
spread  upon  tbe  records  of  Stafford  county, 
Kan. 

"Second,  because  the  court  had  no  authority 
and  no  jurisdiction  to  render  a  personal  Judg- 
ment against  the  defendants  in  the  above-entitled- 


4b:9For  otber  eases  sm  mm*  topfe  and  KST*NUHBBR  la  all  K«y-Kumbsr«tt  Digests  and  Indexes 
161  P.— 42  Shearing  denied  Jsaiwry  U.  in?. 


Digitized -by 


Google 


658 


161  PACIFIC  REPORTER 


(Kan. 


catue,  u  aet  out  in  uid  journal  entry  filed 
AprU  1.  1016. 

"Thli^,  because  the  court  had  no  authority  to 
change,  modify,  or  alter  the  judgment  previously 
rendered  in  said  cause. 

"Fourth;  because  said  journal  entry  filed  April 
1, 1815.  has  the  effect  of  changing  and  modifying 
and  altering  the  judgment  heretofore  rendered  in 
said  cause,  and  the  court  vas  without  authority 
or  jurisdiction  to  alter,  amend,  or  modify  the 
same." 

This  appeal  Is  taken  from  the  wder  over- 
mllng  tliat  motion. 

[1]  1.  The  defendanta  contend  that  the 
court  had  no  power  to  correct  the  Joumal 
entry  of  judgment  In  the  manner  In  which 
It  was  corrected.  This  question  Is  presented 
by  the  defendants  from  one  point  of  view 
and  by  the  plaintiff  from  another.  The  de- 
fendants argue  that  the  court  had  no  power 
to  correct  the  journal  entry  of  judgment  so 
as  to  show  a  judgment  different  from  that 
actually  rendered  on  the  trial.  If  a  different 
judgment  was  rendered  this  argument  Is 
good,  under  Martindale  t.  Battey,  73  Kan. 
92,  84  Fac.  B27 ;  Chapman  t.  Irrigation  Co., 
75  Kan.  766.  90  Pac.  284;  and  Olsenblse  t, 
Elsenbise,  OS  Kan.  108,  U7  Pac.  416.  The 
[AalntUr  contends  that  the  court  had  the 
right  to  cOTiect  the  Jonrnai  entxy  so  as  to 
make  -it  record  the  judgmcait  that  was  actu- 
ally rendered.  It  Is  therefore  necessary  to 
determine  what  the  court  did.  This  can 
best  be  d<me  by  referring  to  the  language  of 
the  written  opinion  filed  when  the  Journal 
entry  was  corrected.  The  trial  court  there 
said: 

"Counsel  say  that  the  appeal  to  the  Suprune 
Court  was  taken  from  the  judgment  as  announc- 
ed in  the  joumal  entry  which  was  filed  in  Oc- 
tober, 1912.  Whether  the  joumal  entry  had 
been  filed  at  the  time  of  the  appeal  or  not  I  do 
not  know.  In  fact,  I  never  knew  that  the  jour- 
nal entry  had  been  filed  i?  the  case  at  all  until 
my  attention  was  called  to  the  same  probably  a 
year  ago;  and  upon  an  examination  of  it  it 
clearly  appeared  that  the  provisions  therein  con- 
tained did  not  conform  to  the  conclusion  reached 
by  the  trial  court.  Independent  of  this,  how- 
ever, this  entry  cannot  be  called  a  journal  entry 
in  the  case.  All  members  of  the  bar  who  prac- 
tice in  the  Twentieth  judicial  district  are  sup- 
posedly familiar  with  the  rules  of  this  court 
Rule  4  provides  as  follows;  'Attorneys  obtaining 
an  order  or  judgment  shall,  without  delay,  fur- 
nish the  clerk  with  a  form  for  a  joumal  entry 
therein,  which  shall  be  first  submitted  to  the  op- 
posing counsel  before  approved  by  tbe  court.* 

"Ray  H.  Reals  was  attomey  of  record  for  the 
plaintiff.  His  name  does  not  appear  upon  the 
document;  neither  does  the  name  of  the  court 
appear  upon  the  document  approving  the  same 
in  any  form.  The  rule  just  stated  by  every  im- 
plication requires  the  approval  of  the  trial  judge 
before  journal  entries  are  filed  and  recorded, 
^at  portion  of  that  document  does  not  speak 
the  truth.  It  does  not  represent  the  orders  and 
jud^ent  of  the  court;  is  not  a  judgment 
against  anybody  for  $2,200 ;  is  not  such  an  order 
as  could  be  satisfied  by  execution." 

This  language  shows  that  what  the  court 
did  was  to  make  the  journal  entry  recite  the 
judgment  rendered  at  the  time  of  the  triaL 
There  la  no  question  about  the  power  of  the 
court  to  correct  the  journal  entry  so  as  to 
make  It  q;»eak  the  truth  and  set  out  the  Juds- 


ment  that  was  rendered,  even  though  the 
judgment  as  first  recorded  had  been  before 
the  Supreme  Court  for  review.  Investment 
Co.  T.  Walah,  70  Kan.  S99,  78  Pac.  688.  In 
ChrlsUsen  v.  Bartlett,  73  Kan.  401,  84  Pat 
530,  86  Pac.  694,  this  court  said: 

"A  district  court  has  the  power  to  correct  the 
entry  of  a  judgment,  so  as  to  cause  it  to  speak 
(be  truth,  after  the  expiration  of  the  term  at 
which  it  was  rendered,  and  upon  the  personal 
knowledge  of  the  judge  of  what  took  place  in 
court  at  tite  time  of  its  rendition."  SyL  par.  1. 

See,  also,  Chonlcal  Co.  t.  Honison,  76 
Kan.  798,  82  Pac.  1114;  Calhoun  t.  Ander^ 
wm,  78  Kan.  74^  98  Paa  274;  In  re  Homung, 
81  Kan.  180,  106  Pac.  23;  State  t.  Under- 
faolm,  90  Kan.  489,  136  Pac;  664;  Blsenblae 
y.  BlsenblBe,  98  Kan.  108,  109.  167  Pac.  416; 
Hart  T.  Hart,  88  Kan.  746,  IGl  Pac.  685,  and 
Stone  T.  Pugh,  99  Kan.  38,  16a  Paa  988, 
decided  in  November,  1916. 

The  correction  of  the  journal  entry  was 
not  error. 

[21  2.  The  former  opinion  In  this  case  af- 
firmed the  Jndfl^ueat  as  It  was  rendered,  and 
affirmed  all  matters  that  could  then  have 
berai  i^eaented  to  this  court  for  review;  All 
matters  that  were  then  embraced  In  the 
judgmrat  were  srttled  finally  and  completely. 
In  Crockett  t.  Gray.  31  Kan.  346^  2  Fac.  808. 
this  language  was  used: 
."Where  a  case  is  decided  by  this  court,  on  pro- 
ceedings in  error  from  the  district  court,  that  de- 
cision becomes  the  law  of  the  case,  for  alt  subse- 
quent proceedings;  and  this  rule  covers  not 
merely  the  points  expressly  considered  and  decid- 
ed, but  all  questions  necessarily  involved  in  the 
decision.*'  Syl.  par.  3. 

This  principle  Is  firmly  fixed  In  the  juris- 
prudence of  this  state  by  the  dedsimia  of 
this  court  Headley  v.  <%alllss,  16  Kan. 
602;  State  v.  Scott  County,  61  Kan.  390, 
392,  69  Pac.  1055;  Wheeiock  v.  Myers.  64 
Kan.  47,  52,  67  Pac  633;  Lorimer  t.  Fair- 
child,  68  Kan.  328,  342.  76  Pac.  124;  Harwl 
r.  KUppert,  73  Kan.  783,  85  Pac.  784;  Rail- 
way Co,  T.  Stone,  80  Kan.  7,  9,  101  Pa&  686; 
Elstes  T.  Zinc  Co.,  97  Kan.  774,  778.  166  Pac. 
758;  Butchings  Bailway  Ca,  98  Kan.  226, 
168  Pac.  62. 

The  correction  of  the  Joumal  entry  was 
not  the  rendition  of  a  new  judgment,  nor  the 
correction  or  amendment  of,  nor  an  addltl<m 
to,  the  judgment  as  first  rendered.  The  cor- 
rection of  the  joumal  entry  made  the  record 
speak  the  truth  concerning  the  judgment 
that  was  actually  rendered  at  the  time  of 
the  trial.  That  part  of  the  judgmoit  which 
was  made  to  appear  of  record  for  the  first 
time  in  the  corrected  joumal  entry  was  a 
part  of  the  judgment  as  rendered  at  the  trial, 
and  could  have  been  presented  to  this  court 
on  the  first  appeal 

It  may  be  ai%ued  that  the  defendanto  did 
not  know  that  a  personal  judgm^t  had  been 
rendered  against  thenL  If  It  were  e^b- 
llshed  the  record  that  at  the  time  of  the 
hearing  of  the  former  appeal  the  dtfendants 
had  not  had  the  importunity  to  learn  that  a 
personal  Judgment  bad  been  rendered  i«gn1ii"'t 
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tbem,  a  very  different  question  wonid  be  pre* 
sented.  When  tbe  Journal  entry  was  cor- 
rected, the  trial  court  had  direct  knowledge 
of  what  took  place  at  the  time  the  original 
judgment  was  rraidered,  and  decided  that  In 
fact  a  personal  Jndgment  had  been  rendered. 
This  Implies  that  the  Judge  formed  in  his 
own  mind  a  decision  that  a  personal  Judg- 
ment should  be  rendered*  and  that  such  men- 
tal operation  was  givoi  expression  in  such  a 
war  as  to  advise  those  present  of  the  es- 
sential character  of  tbe  Judgment  Tbe  de- 
termination of  tbe  court  concerning  what 
took  place  at  the  time  the  Judgment  was 
rendered  la  necessarily  final;  and  tbe  par^ 
tlea  to  the  action  are  charged  with  knowl- 
edge of  what  was  actually  done,  as  deter* 
mined  at  the  time  of  correcting  the  Jonrnal 
entry.  The  defendants  cannot  be  permitted 
to  say  that  they  did  not  know  until  tbe 
correction  of  the  Journal  entry  what  the 
nature  of  that  judgment  was. 

The  daliDB  of  tbe  defendants  that  the  Judg- 
ment for  $2,200  was  not  within  the  issues, 
and  that  tha  court  had  no  antliorlty  or  Juris- 
diction to  render  a  personal  Judgment 
agalnat  them,  omld  hare  been  presented  to 
this  court  on  tbe  first  appeal,  and  therefore 
the  former  dedaion  of  this  coart  is  con- 
clusive on  these  matters.  This  condnsion 
ts  supported  to  some  extent  by  Alexander  t. 
Caarkson,  86  Kan.  174,  160  Paa  576,  where 
the  detailed  terms  of  the  Judgment  were  not 
known  until  nearly  six  months  after  It  was 
rendered.  There  this  court  said; 

"On  the  19th  day  of  September,  1013,  the 
court  rendered  final  judguieDt  aa  recommended 
by  tbe  referee  and  ordered  'that  ft  decree  be  pre- 
pared to  take  effect  as  of  this  19th  day  of  Sep- 
tember. 1B13,  in  accordance  with  the  terms  of 
the  report  of  the  referee  heretofore  made  and  ap- 
proved.' Nothing  remained  to  be  done  except  to 
approve  a  journal  entry,  which  was  not  done 
until  March  6, 1914,  at  which  time  the  order  ep- 
prorlDg  the  Journal  entry  recited  that  the  Judg- 
ment 'be  and  It  is  hereby  made  and  entered  aa  of 
September  19, 1913.*  No  motion  for  a  new  trial 
was  filed  until  tbe  7th  day  of  March,  1914. 
Held,  that  the  motlott  was  filed  too  late."  Syl. 
par.  1. 

See,  also,  McElror  t.  Whltn^,  24  Idaho, 
210,  183  Paa  118*  Malmgren  r.  Phlnney,  66 
ftOmi.  26,  67  N.  W.  and  Chambers  t. 
Jacobia.  103  Wis.  87,  79  N.  W.  227. 

[3]  3.  If  tbe  personal  Jndgmuit  against  the 
d^endants  were  before  ns  for  review,  we 
might  be  constrained,  on  the  strength  of  the 
autborttiee  dted  below,  to  htid  that  such  a 
Judgment  could  not  be  lenderad  In  this  ac- 
tion. People  of  the  State  of  N.  T.  t.  Inger- 
soil,  68  N.  Y.  1,  17  Am.  Sep.  178;  People  of 
the  State  of  N.  X.  t.  Ilelds,.68  N.  Y.  491; 
Ayers  et  aL  r.  Lawrence  et  al.,  59  N.  Y.  192, 
196;  Peotde  t.  N.  T.  &  Manhattan  Beach  By. 
Oa,  84  N.  Y.  666,  668:  People  t.  O'Brien 
et  aL,  111  N.  Y.  1,  83,  18  N.  E.  602.  2  L. 
B.  A.  256,  7  Am.  St.  Bep.  684;  People  v. 
Lowe  et  aL,  117  N.  Y.  176,  181.  22  N.  R 
1016;  People  t.  Belknap.  68  Hun,  241.  242, 


12  N.  Y.  Supp.  143;  People  of  the  State  of 
New  York  t.  Starkweather,  40  N.  Y.  Super. 
Ct  463,  459;  People  r.  Fields,  50  How.  Prae. 
(N.  Y.)  481;  Attorney  General  v.  MoUter,  26 
Mich.  444;  Attorney  General  t.  Potter,  26 
Mich.  452;  Attorney  Oeneral  t.  City  of 
trolt,  107  Mich.  92,  64  N.  W.  1057 ;  State  r, 
Rubey,  77  Mo.  610;  State  ex  rel.  Cuuning- 
ham  V.  Wilson,  77  Mo.  033;  Cole  County  v. 
Dallmeyer.  101  Mo.  67,  65.  13  S.  W.  687; 
State  ex  reL  v.  Wright,  67  Kan.  847.  73  Pac. 
50. 

The  judgment  denying  the  defendant's  mo- 
tion to  set  aside  the  corrected  journal  entry 
is  affirmed.   All  the  Justices  concurring. 

(99  Kan.  381> 

LOGAN  T.  EMPIRE  DISTRICT  ELECTRIC 
CO.    (No.  20424.)* 

(Suprune  Court  of  Kansas.   Dec  9,  1916.) 

(Syllabiu  by  the  Court.) 

1.  ElLECTBICITT      ®=»19(4)  —  ACXIOKtt— 'ETJ* 
DENCB— ADMISSIBILITT. 

The  defendant  maintained  across  a  public 
road  a  system  of  poles  and  wires,  including  two 
telephone  wires  and  a  ground  wire  which  were 
IS  feet  above  the  roadway,  and  two  tiigh-tension 
wires,  uninsulated,  which  carried  33,000  volts, 
and  which  were  anspended  23  feet  3  inches 
above  the  roadway.  PlaintiEE  was  assisting  in 
moving  a  frame  store  building  along  the  road, 
and  while  attempting  to  raise  the  telephone 
wires  or  the  ground  wire  over  the  roof  of  the 
building,  he  came  in  contact  with  one  of  the 
high-tension  wires  and  received  serious  in- 
juries. Held,  for  tbe  purpose  of  showing  that 
defendant  should  have  anticipated  the  use  of 
the  highway  for  such  purpose,  evidence  waa 
admissible  to  show  tbe  extent  to  which  the 
highway  had  been  used  for  moving  of  build- 
ings, machinery,  and  other  structures  higher 
than  the  wires  in  question,  not  only  before,  but 
after,  defendant's  wires  were  placed  there. 

lEd.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  1  11;  Dec.  Dig.  ^19(4).} 

2.  EucraiciTT      «=>19(5)  --  Aotxonb  —  Bvi> 

DBNCK. 

Tbe  eyidence  Justified  a  finding  that  before 
the  wires  were  erected  there  had  been,  and 
thereafter  continued  to  be  such  a  use  of  the  high* 
way  for  moving  buildings,  machinery,  and  other 
structures  as  would  bring  notice  to  the  defend- 
ant that  its  high-tension  wires  were  a  menace 
to  human  life,  unless  precautions  were  taken 
to  prevent  their  interference  with  such  use. 

[Ed.  Note.— For  other  cases,  see  Electricity. 
Cent  Dig.  $  11;  Dec  Dig.  «=>19(5).] 

3.  Electbicitt  «»14(2)— AonoNB  —  Annci* 

PATION  or  INJUBIES. 

It  was  the  dutv  of  the  defendant  to  antici- 
pate tbe  moving  of  buildings  of  greater  height 
than  tbe  wires  and  to  talte  precautions  to  pro- 
tect persons  Uable  to  be  on  such  structures 
from  danger  of  coming  in  contact  with  Its  wires. 
Winegamer  v.  Edison,  83  Kan.  67,  l09  Pac 
778,  28  I*  R.  A,  (N.  S.)  677. 

[Ed.  Note.— For  other  cases,  see  Electrldty, 
Cent  Dig.  |  7;  Dec  Dig.  <3=»14(2).] 

4.  EUCTBICITT  «S3l6(2)— InJOKXXB— DEFSm- 

E8. 

There  was  no  error  in  excluding  testimony 
offered  to  show  a  rule  of  defendant  that  upon 
notice  to  it.  defendant  would  render  assistance 
to  persons  desiring  to  move  sudi  structures 
under  its  wires,  for  the  reason  that  the  de- 
fendant by  the  adoption  of  such  a  rule  could 
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not  limit  the  right  to  use  the  highwa;  for  law- 
ful purposes. 

[Ed.  Note.— Por  other  case*,  eee  Slectrlcttr.  Cent. 
Dig.  i  8;   Dec  Dig.  tSs^lSd).] 

6.  Electricity  ®=>14(2)— iNJUEiES-DErENBKs.- 
The  fact  that  the  undisputed  evidence  show- 
ed the  Impracticability  of  inaolating  wires  car- 
rjiug  more  thau  6,000  volta  will  not  preclude 
plaintiff's  right  to  rvcover  on  the  other  ground 
of  negligence  charged,  viz.  a  failure  to  place 
the  wires  high  enough  to  avoid  interference 
with  the  lawful  use  of  the  highwajr. 

[EiL  Note.— For  otlwr  cases,  see  Eleotrtcltr,  Cent 
Dig.  j  7;    Deo.  Dig.  «»14(2).] 

6.  CviDBHCK  ^»195— MoDBLa— DiscBBTion  or 

COUBT. 

On  the  facts  stated  In  the  opinion  there 
was  no  abuse  of  discretion  in  refusing  to  ad- 
mit in  evidence  a  model  or  reproduction  of 
the  system  of  defendant's  poles  and  wires. 

IBd.  Note.— For  other  eases,  see  Brldenost  Cent. 
Dig.  i  680;  Dec  Dig.  «s>U6.1 

7.  Elbctbicitt    «=»19(18)  —  Acnons  —  En- 

DBNCE— iNSTBUCnoNS. 
On  the  facts  stated  in  the  opinion,  there 
was  no  error  in  refusing  to  give  an  instruc- 
tion, to  the  effect  that  there  was  no  evidence 
of  wanton  negligence;  nor  In  refusing  an  in- 
struction that  the  word  "wanton"  means  "leck- 
less,  wicked.  willfuL** 

[Bd.  Note.— For  other  caees.  see  Electrlcitr,  Cent 
Dig.  I  U;  Dee.  Dig.  «b»1I(11>J 

a  DaMAOES  «S9l32(3>— PBBSOnAI.  INJVBZB^ 

Mkasurb. 

On  the  facts  stated  In  the  opinion,  a  judge- 
ment for  $15,O0O  cannot  be  regarded  as  so  ex- 
cessive aa  to  ahow  prejudice  and  pasdon  on 
the  part      the  jury. 

[Dd.  Note.— Far  other  cases.  Me  Damages,  Cent. 
Dig.  i  874;  Dee.  Dig.  «s9in(S).] 

Porter,  Bnrcb,  and  Dawson^  dissenttns  in 
part. 

Appeal  from  District  Coart,  Cherokee 
Connty. 

Actlcm  by  Manny  Logan  against  the  Em- 
pire District  Electric  Company.  From  judg- 
ment for  plalntiCT,  defendant  appeals.  Af- 
firmed. 

Maurice  McNeill,  of  Kansas  City,  Mo.,  O. 
A.  McNeill,  of  Columbus,  and  Waldea  &  An- 
drews, of  JopUn,  Mo.,  for  appellant  A.  E. 
Spencer,  of  Joplin,  Mo.,  and  Sapp  &  WUaoo, 
of  Qaleoa,  for  appellee. 

PORTER,  X  The  action  was  to  recover 
damages  for  injuries  sustained  in  coming 
in  contact  with  heavily  charged  and  unin- 
sulated wires  which  defendant  maintained 
across  a  public  highway.  Plaintiff  recovered 
judgment,  and  defendant  appeals. 

Vpoa  the  facts,  the  case  is  quite  similar 
to  the  Wade  Case,  against  the  same  defend- 
ant. 98  Kan.  S66.  168  Pac.  28.  Wade  was 
killed  by  cranins  In  contact  with  high  volt- 
age wires  of  the  defendant,  while  he  was 
engaged  in  attempting  to  lift  them  over  the 
top  of  a  derrick  which  lie  was  assisting  In 
moving  along  a  public  road.  His  widow 
covered  a  judgment  which  waa  affirmed. 

The  plaintiff  in  the  present  case  was  assist- 
ing  in  moving  a  frame  store  building  along  a 
public  road  across  which  defendant  main- 
tained its  line  ot  poles  and  wires.  Two  tele- 
phone wires  and  a  ground  wire,  which  were 


19  feet  above  the  road,  were  suspended  froai 
one  cross-arm ;  from  anotlier  cross-arm  were 
suspended  two  33,000  voICb  wires,  which  were 
23  feet  2  Inches  above  the  roadway. ,  The  store 
building  was  moved  on  trucks,  which  brought 
the  highest  part  of  the  structure  to  a  height 
of  21  feet  8  inches.  Plalntlfr  was  on  the  roof 
of  the  building,  attempting  to  raise  the  td- 
epbone  wire  or  the  ground  wire,  and  in  some 
manner  came  too  near  one  of  the  heavily 
charged  wires  just  above  the  one  he  was 
handling,  and  received  the  ahock  whlcb  caus- 
ed his  injuries.  The  wires,  carrying  a  volt- 
age of  33,000,  were  uninsulated. 

The  principles  of  law  which,  for  the  moat 
part,  control  this  case  were  quite  fully  con- 
sidered in  the  Wade  Caae,  supra,  and  It  will 
be  only  necessary  to  review  s  nmnber  of  al- 
leged trial  errors. 

[1-t]  It  is  ccnnplalned  that  court  erred 
in  not  sustaining  a  moUon  fbr  iudgment  tn 
the  findings,  because  It  la  Insisted  tlie  plain- 
tiff recovered  np<»i  a  theory  that  ordinary 
travel  on  the  highway  In  question  Indnded 
the  moving  of  houses  which  were  higher  than 
defMdantfs  wires.  In  this  connection  also 
it  is  Insisted  that  much  irrelevant  testinHmy 
was  admitted  about  moving  houses  and 
other  structures,  and  particularly  the  mov- 
ing of  them  along  this  highway  previous  to 
the  time  defendant  erected  Its  wires.  In 
answer  to  special  questions  which  defendant 
submitted,  the  jury  found  that  defendant's 
wires  were  erected  In  1909,  that  since  that 
time  three  houses  and  one  store  btiUdins 
which  were  high  enough  for  the  wires  to  in- 
terfere with  bad  been  moved  along  there.  The 
accident  to  plaintiff  occurred  in  191^.  De- 
fendant places  too  narrow  a  construction  up- 
on plalntlff*s  theory  as  to  the  use  of  the 
highway.  The  plaintiff's  evidence  as  to  the 
use  of  tha  highway  was  not  confined  to  hous- 
es, nor  to  store  buildings;  it  embraced  any 
and  all  kinds  of  structures  customarily  mov- 
ed along  public  roads,  such  as  buildings,  d«^ 
ricks,  and  other  machinery  high  enough  for 
these  wires  to  Interfere  with  them.  The  tes- 
timony In  respect  thereto  was.  of  course, 
not  confined  to  the  time  since  defendant 
placed  its  wires  across  the  road.  It  would 
hardly  do  to  say  that  had  the  accident  hap- 
pened only  a  month  after  defendant  first 
placed  its  wlrea  then,  no  Inquiry  oonld  be 
made  as  to  the  ordinary  vae  of  the  road  pri- 
or thereto  for  the  purpose  of  chaj^ing  defendr 
ant  with  notice  of  sndi  use.  The  finding  Quit 
only  one  store  building  had  beoi  moved  Is 
of  no  more  importance  than  if  the  jury  had 
found  that  only  oae  store  bnlldtng  painted 
the  same  color  aa  the  tmllding  in  qnestlon 
had  been  moved.'  TtM  finding  that  three 
bouses  and  only  one  store  bnlldlng  Ugh 
enough  to  interfere  with  the  wires  had  beei 
moved  alcmg  that  road  since  1009,  when  de- 
fendant's wires  were  first  placed  there,  cov- 
ers but  a  part  of  the  facta  in  evidence,  and 
only  a  part  of  the  dicumstances  relied  opm 
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hy  pl^tUr,  to  show  that  defendant  sboold 
bare  anticipated  the  nse  of  the  blgliway  tor 
tbe  pnipose  ct  moving  such  stractnrea. 

It  ia  argued,  however,  that  all  the  evidence 
shows  condnsiTely  that  the  moving  of  a 
building  such  as  the  one  In  question  was  not 
a  conunon  ordinary  use  o£  tbe  highway. 
"Common,  ordinary  use"  is  a  r^tlve  ex- 
preaskm.  tbe  value  of  which  can  only  be  de- 
termined by  compailaona.  In  a  day'ft  tnvel 
along  the  conntry  roads  one  may  meet  hun- 
dreds of  vehicles  drawn  by  horses,  and  see 
Oiousands  of  automobiles,  without  meeting 
or  seeing  a  traction  engine;  but.  If  one  meet 
a  traction  engine  on  a  pobllc  road,  It  would 
be  a  mistake  to  assume  that  sodi  engine 
was  not  making  an  ordinary  nse  of  the  high- 
way, or  that  It  was  not  entitled  to  the  same 
rl^ta  as  other '  rehlcles.  A  traction  en- 
gine <Hi  tbe  streets  of  Topeka  is,  compara- 
tively speakli^,  an  unusual  sight,  yet  some- 
times traction  engines  are  seen  on  the 
streets,  and  however  rarely  this  happens, 
th^  use  of  the  public  streets  Is  a  common 
and  ordinary  one.  The  court  properly  in- 
structed the  Jury  that: 

"In  determining  the  dnty  and  liability  of 
the  defendant  tbe  term  travel'  is  not  to  be 
given  B  narrow  and  restricted  meanin?,  but 
should  be  held  to  embrace  such  a  legitimate 
use  of  the  road  as  may  be  made  by  perscnis  hav- 
ing occasion  to  pass  over  them  while  engaged 
in  any  of  the  duties  of  lift  In  that  section  or 
commnnity." 

There  was  evidence  which  justified  a  find- 
ing that  before  the  wires  were  erected  there 
liad  been,  and  ttiereafterwards  continued  to 
be,  saA  a  common  nse  of  .the  highway  in 
moving  buildings,  machines,  and  other  struc- 
tures, as  would  bring  notice  to  tbe  defendant 
that  tb»e  high  voltage  wires  were  a  menace 
to  human  life,  unless  precautions  were  taken 
to  insulate  tbe  wires  or  place  them  In  such 
position  that  they  would  not  Interfere  vrith 
the  lawful  use  of  the  highway. 

It  may  be  conceded  that  there  Is  a  differ^ 
oiee  as  regards  houses.  They  are  not  con- 
structed primarily  for  the  purpose  of  being 
moved,  while  heavy  machinery  and  traction 
engines  are.  The  use  of  streets  and  high- 
ways for  moving  bouses  Is  so  tar  extraordi- 
nary as  to  authorize  mnnldpaUtles  having 
control  ct  the  bl^ways  to  provide  regula- 
tions for  sacfa  use,  prescribing^  as  ordinances 
in  nmny  cities  do.  the  hours  streets  may  be 
used  for  that  purpose,  and  that  owners  of 
overhead  wires  shall  first  be  notified  and 
given  an  opportunity  to  raise  thdr  wires, 
and  providing  tor  paymoit  of  comi>ensatlon 
to  the  owners  for  the  Injury  or  inconvenience 
suffered.  These  regulations  are  upheld,  also, 
because  of  the  inconvenience  that  mlgbt  oth- 
erwise be  suffered  by  tbe  public  tbroogb  the 
interference  with  the  business  carried  on  by 
means  of  overhead  wires.  Where  no  public 
authority  has  undwtaken  to  prescribe  rules 
and  regulations  for  the  use  of  country  roads 
In  moving  houses,  we  are  aware  of  no  reason 
why  such  use  Is  not  a  lawful  one. 


A  number  of  cases  are  dted  by  defendant 
which  hold  that  the  moving  of  houses  on  pub- 
lic streets  la  an  extraordinary  use  of  the 
highway,  and  that  where  such  nse  will  injure 
or  destrcor  overhead  wires  which  are  lawfully 
maintained  in  tbe  streets,  Injunction  will  lie 
at  the  suit  of  the  owners  of  the  wires  to  pre- 
reiA  Intwferenoe  therewith.  Eiquity,  in  most 
cases,  would  find  little  difficulty  In  mold- 
ing Its  decree  so  as  to  permit  the  structure 
to  be  moved  at  a  time  and  under  sudi  coa- 
dltions  as  to  saf^uard  Oie  rlgbts  of  the  mov- 
er, the  convenleaice  of  the  public^  and  ttaa 
rlfl^ts  of  the  owners  of  tbe  wires.  Presum- 
ably tbe  dedslons  are  dted  because  the  opin- 
i<ms  contain  declarations  to  the  effect  that 
the  moving  ot  a  house  on  roads  or  streets  is 
an  extraordinary  use,  and  the  rights  of  Oxb 
mover  merdy  tonporary  and  private  as  op- 
posed to  the  rl^ts  <^  a  public  ntlUty  com- 
pany using  tlLS  streets  by  virtue  at  a  dty 
franchise.  Prontiw  Telephone  Oo.  v.  Hepp, 
66  Miaa  B«p.  26S,  121  K  T.  Supp^  460.  It  Is 
Buffldent  to  say  tbat  this  court  In  Whiegamer 
T.  Bdison,  88  Kan.  67, 100  Paa  778  (appror- 
ed  in  Wade  v.  Electric  Co.,  08  Kan.  806,  ISO 
Pac  28).  beld  it  to  be  the  duty  ot  an  electric 
ll^t  company  having  its  bl^-tension  wires 
suivended  across  a  street  In  a  dty  to  antid- 
pate  tbe  moving  ct  a  building  of  greater 
hel^t  than  tbe  wires  ta  that  case  wer%  and 
to  take  precautions  to  protect  persons  liable 
to  be  mk  such  building  and  liable  to  be 
brou^t  in  contact  with  sudi  wires. 

[4]  There  Is  a  contention  that  it  was  error 
ta  exdttde  testimony  offered  to  show  a  rule 
of  defendant  that  upon  notice  to  it,  tbe  com- 
pany would  render  assistance  to  persons  de^ 
siring  to  move  such  structures  under  its 
wires.  There  would  have  beea  no  error  in 
admitting  tbe  testimony,  but  the  deCendant^ 
by  the  adoption  of  such  a  rule,  could  not  lim- 
it the  right  to  use  tbe  highway  for  a  lawful 
purpose. 

[6, 1]  One  ot  plaintiff's  witnesses  testified 
that  it  ia  impracticable  to  Insulate  wires 
whldi  carry  more  than  6,000  volt^e,  and  we 
are  asked,  In  view  of  tbe  general  knowledge 
of  that  fact,  to  take  Judicial  notice  thereof 
and  to  hold  that  the  court  should  have  sus- 
tained a  demurrer  to  tbe  evidence.  But  fail- 
ure to  insulate  the  wires  was  not  the  only 
negligence  charged.  It  was  charged  thai 
the  wires  were  not  placed  high  enough;  and 
if  it  be  true  that  it  is  wholly  impracticable 
to  Insulate  wires  carrying  more  than  6,000 
volts,  there  was  all  the. more  reason  why  the 
defendant  should  have  placed  its  wires  high- 
er or  put  them  underground.  The  same  wit- 
ness, who  qualified  as  an  expert  with  years 
of  experience  in  the  construction  of  high- 
tension  cross-country  wires,  testified  as  fol- 
lows: 

"We  are  never  allowed  to  go  below  SKt  feet 
end  from  that  on  np  to  35  and  40  and  up  as 
high  as  65  feet ;  we  have  never  been  allowed  to 
go  below  25  feet  with  anything  of  high  ten^ 
sion." 
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He  further  testified  tbat  It  waa  cn stoma ry 
to  construct  high-tension  wires  with  a  raise 
where  they  crossed  roads,  and  after  crossing 
to  "drop  down." 

There  is  a  complaint  of  the  refusal  to  al- 
low defendant  to  Introduce  a  model  made 
to  show  the  arrangement  of  defendant's  poles 
and  wires.  The  accident  happened  across 
the  line  In  Missouri  beyond  the  Jurisdiction 
of  the  court,  and  for  this  reason  the  court 
was  not  aslced  to  send  the  Jury  to  the  place 
of  the  accident,  in  almost  every  one  of 
a  large  number  of  cases  cited  the  conrt  had 
admitted  the  model  or  photograph,  and  this 
was  held  not  to  be  error.  In  one  case  dted 
(De  Forge  t.  New  York,  etc.,  Railroad,  178 
Mass.  59,  60  N.  E.  669.  86  Am.  St.  Rep.  464), 
which  was  an  action  to  recover  for  personal 
injnries,  it  waa  held  error  to  refuse  to  ad- 
mit In  evidence  an  X-ray  picture,  showing 
plaintiff's  physical  condltloo.  The  weight  of 
anthorlty  holds  that  the  admission  of  models 
and  i^otographs  rests  largely  in  the  trial 
court's  discretion.  A  reproduction  of  the 
poles  and  wires  In  this  case  was  constructed 
and  set  np  In  a  room  adjoining  the  court- 
room. The  Judge  of  the  court  examined  the 
model,  and  came  to  the  conclusion  that  it 
ought  not  to  be  admitted  in  evidence,  and 
sustained  plaintiff's  objection.  Tlie  defend- 
ant contends  that  the  model  would  have 
served  to  enable  the  Jury  to  understand  the 
testimony,  and  that  Its  purpose  was  to  show 
the  relative  position  of  the  wires,  the  cross- 
arms,  brackets.  Insulators,  and  other  parts 
of  the  construction  of  defendant's  lines 
where  they  crossed  the  highway.  All  theee 
matters  could  be  and  were  explained  by  the 
evidence  of  witnesses;  and,  while  the  ad- 
mission of  the  model  would  not  have  been 
error,  we  think  it  cannot  be  said  tbat  there 
was  an  abase  of  discretion  in  lefusinK  to  ad- 
mit it 

[7]  In  stating  the  Issues  the  court  instrnct- 
ed  that  the  petition  charged  the  defendant 
with  wanton  negligence.  The  court  refused 
to  give  an  instruction  requested  by  the  de- 
fendant, to  the  effect  that  there  was  no  evi- 
dence of  wanton  negligence,  and  also  refused 
a  requested  Instruction  that  the  word  "wan- 
ton means  reckless,  wicked,  wlllfot"  It  is 
Insisted  this  was  error.  There  la  no  question 
of  punitive  damages  in  the  case;  none  was 
asked,  and  none  was  allowed.  If  the  plaintiff 
was  not  guilty  of  contributory  negligence, 
then  the  question  whether  the  negligence 
of  the  defendant  should  be  characterized  as 
gross  and  wanton  or  merely  ordinary  negli- 
gence could  not  affect  plaintiff's  right  to  re- 
cover. See  Jacobs  v.  Railway  Co.,  97  Kan. 
247,  253,  154  Pac.  1023.  L.  R.  A.  19ieD,  783. 
The  conrt  instructed  that  plaintiff  could  not 
recover  at  all  if  his  own  negligence  contrib- 
uted to  his  injuries;  and  the  Jury  have  ab- 
solved him  from  the  charge  of  contributory 
negligence.  For  some  purposes,  the  court  in 
a  number  of  cases  has  recognized  the  degrees 
of  negligence,  slight,  ordinary,  and  gross  or 
wanton;  but  in  a  case  like  the  present  one. 


where  the  only  question  Is  Oie  measure  of 
due  care,  the  distinctions  have  been  Ignored. 
Railway  Co.  v.  Walters,  78  Kan.  39,  96  Pac 
346 :  Jones  v.  Railway  Co.,  98  Kan.  133,  135, 
157  Pac  399.  There  was  no  error,  therefore, 
in  refusing  to  giro  the  Instructions  re- 
quested. 

[I]  The  Jury  awarded  plalntiLfl  damages  in 
the  sum  of  ¥15,000.  It  Is  urged  that  the 
amount  is  excessive,  and  shows  prejudice 
and  passion  on  the  part  of  the  Jury.  At  the 
time  of  his  injury,  plaintiff  was  22  years 
of  age,  and  his  usual  wages  were  from  (2 
to  $2.50  a  day.  The  argument  is  that  after 
allowing  $1,000  for  damages  in  addition  to 
loss  of  earning  power,  the  amount  remaining, 
if  invested  at  6  per  cent,  would  produce  a 
sum  far  In  excess  of  plaintlfTs  probable  earn- 
ings In  the  future.  If  this  were  the  only 
consideration,  the  amount  would  seem  exces- 
sive; but  the  nature  and  extent  of  plaintiff's 
physical  injuries  as  shown  by  the  evidence 
must  be  taken  into  conaideratlon.  The  ef- 
fect of  the  electric  current  rendered  him  un- 
conscious for  10  daya  A  piece  of  his  skulU 
which  the  testimony  shows  was  4  inches  In 
length  and  nearly  3  inches  wide,  had  to  be 
chiseled  out,  which  necessitated  six  opera- 
tions, a  silver  plate  b^ng  Inserted  in  place 
of  the  portion  removed.  There  were  bums 
and  scars  on  his  body,  and  one  hand  was 
partially  paralyzed;  there  was  evidence  that 
his  injuries  left  him,  to  a  lai^e  extent,  in  a 
helpless  condition  physically.  How  mu<^  the 
Jury  allowed  for  his  pain  and  suffering  does 
not  appear,  but  it  Is  clear  that  the  evidence 
would  sustain  the  allowance  of  a  substantial 
sum  for  these  alone  Under  all  the  facts  and 
circumstances,  this  court  cannot  say  that 
the  trial  court  should  have  granted  a  new 
trial  on  account  of  the  amount  of  the  verdict, 
or  that  It  is  excessive 

Other  claims  relate  to  the  exclusion  of  tes- 
timony which  was  not  produced  at  the  hear- 
ing of  the  motion  for  a  new  trial  nnder  see- 
tion  807  of  the  Code.  The  nature  of  the 
testimony,  so  far  as  disclosed  by  the  record, 
satisfies  as  that  there  was  no  errw  In  exclud- 
ing It. 

The  Judgment  is  afllnned. 

PORTER,  J.  (dissenting),  I  think  the 
amount  of  the  Judgment  is  excessive,  and 
tliat  It  should  be  reduced  to  $10,000.  For 
these  reasons.  I  dissent  from  paragraph  8  of 
the  syllabus  and  corresponding  portions  of 
the  opinion. 

I  am  authorized  to  say  that  Mr.  Justice 
BURCH  and  Mr.  Justice  DAWSON  concur  in 
this  dissent. 


(99  Kaa.  2S3> 
SHEEHT  T.  LEMONS.  (No.  20426.) 
(Suprone  Conrt  of  Kansas.  Dec  9»  18160 

(SyUahiu  &tf  th«  Oowri.) 

Taxatiom  «=»708(6)— Judouekt  fob  Saus— 
collatebal  attaoe—pboosas. 
The  grantee  of  the  purchaser  at  a  tax  fore- 
closure sale  nnder  section  9521  of  the  QenenJr 
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Stmtntes  of  1909  brought  this  Kction  to  eject  the 
fee  owner,  who  sought  to  attack  the  foreclosure 
decree  on  the  sround  that,  although  a  resident 
of  this  state,  she  waa  not  served  with  summons 
and  made  no  appearance.  A  proper  affidavit  for 
publication  was  made,  and,  although  the  defend- 
ant was  then  a  resident  of  the  state,  such  af- 
fidavit and  the  subsequent  publication  gave  the 
court  jurisdiction,  so  that  its  decree  foreclosing 
the  tax  lien  was  not  void  and  could  not  be  suc- 
cessfolly  attacked  at  this  time  in  this  action. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  S|  1296,  1406,  1640;  Dec  Dig.  «i 
708(6).] 

Appeal  from  District  Court  Miami  County. 

Action  by  James  F.  Sbeehy  against  Kate 
I«mons.  From  Judgment  for  defendant, 
plaintiff  appeals.  Reversed. 

Charles  T.  Menser,  of  Paola.  for  appellant 
Lane  ft  Lane^  of  ^obu  for  appellee^ 

WEST,  J.  An  action  was  begun  to  fore- 
<^08e  a  tax  lien  on  the  land  in  controversy. 
Summons  was  Issued  to  the  defendant  and 
returned  not  served,  for  the  reason  that  the 
person  named  therein  could  not  be  found  in 
the  county.  A  proper  affidavit  was  made, 
and  service  by  publication  followed.  Fore- 
closure ,was  bad  and  the  land  was  sold.  This 
action  was  brought  to  eject  the  defendant 
who  answered  that  at  the  time  the  foreclo- 
sure action  was  brought  and  at  all  times 
thereafter  she  was  a  resident  of  Wyandotte 
county,  Kan.,  and  that  such  residence  could 
have  been  easily  ascertained,  as  she  had  rel- 
atives living  In  Miami  county,  that  no  sum- 
mons was  served  upon  her,  and  that  she  was 
not  In  court  either  personally  or  by  attor- 
ney at  any  time  during  pendency  of  the  ac- 
Uoa  The  answer  waa  supported  by  her 
testimony,  the  court  ruled  in  her  favor,  and 
the  plaintur  appeals. 

The  question  involved  is  whether  or  not 
Uie  defendant  could  for  the  reason  suggested 
attack  collaterally  the  Judgment  rendered  in 
the  foreclosure  case.  It  is  claimed  that  be- 
cause no  actual  service  was  made  upon  the 
defendant  the  court  was  without  Jurisdiction 
to  foreclose  the  lien ;  that  the  Judgment  was 
Told,  and  she  had  a  right  in  this  action  to 
avail  herself  of  its  Invalidity.  It  seems  to 
be  conceded  that  the  defendant  should  have 
been  served  personally,  but  it  Is  argued  that 
not  having  opened  up  the  judgment  by  a  di- 
rect attack,  she  could  not  do  so  indirectly 
or  collaterally.  The  statute  (section  9S21, 
Gen.  Stat.  1909)  provides  that: 
,  "If  the  defendants  or  either  of  them  are  non- 
reeideots,  service  may  be  made  by  publicatioQ, 
when  there  is  filed  with  the  clerk  an  athdavit 
that  such  defendants  to  be  served  are  nonresi- 
dents of  the  state,  or  that  the  plaintiff  with  due 
diligence  Is  unable  to  make  personal  service  of 
summons  upon  said  defendant  or  defendants." 

It  Is  urged  that  as  the  defendant  .was  a 
resident  service  by  publication  gave  the 
court  no  Jurisdiction.  It  has  been  Iield  that 
under  a  similar  statute  the  judgment  could 
not  be  attacked  collaterally  for  any  suppos- 
ed irregularity  which  did  not  affect  the  ju- 


riadlctlfni  ot  tb»  court  Pritdiard  t.  Uadien, 
31  Kan.  88,  2  Pac.  BDl;  English  t.  Wood- 
man, 40  Kan.  412,  20  Pac  202;  McGregor  t. 
Morrow.  40  Kan.  780,  21  Pat  157. 

In  Williams  t.  Kiowa  County,  74  Kan.  683, 
696,  88  Pac.  70,  it  waa  said  that  the  proceed- 
ing under  the  present  statute  Is  Judicial  and 
follows  tlie  course  of  dvil  proceedings  gen- 
erally. In  AtdUson  County  t.  GhalUss,  65 
Kan.  179.  181,  69  Pac  178, 174.  in  the  course 
of  the  opinion  it  was  said : 

"Nor  could  service  by  publication  be  obtained, 
because  such  constructive  service  Is  only  pro- 
vided in  case  of  nonresidents  of  Uie  state." 

But  the  question  now  presented  did  not 
arise  In  that  case.  Under  the  authority  of 
Blair  v.  Blair.  96  Kan.  757, 153  Pac.  544,  and 
cases  cited,  the  affidavit  and  notice  by  pub- 
lication gave  the  court  Jurisdiction,  atthoui^ 
as  a  matter  of  fiict  the  plaintiff  may  have 
been  a  resident  of  Kansas,  and,  having  Ju- 
risdiction, the  Judgment  of  tibe  trial  court  In 
that  case  cannot  be  held  to  be  void.  In  Da- 
vis V.  Land  Co.,  76  Kau.  27,  80^  90  Pftc  766, 
767,  this  court  refused  to  follow  the  dedston 
of  another  court  that  a  "^Ise  alBdavit  can- 
not confer  Jurisdiction.'*  See,  also,  OgSea  t. 
Walters.  12  Kan.  «288.  •296 ;  Caldwell  r.  Big- 
ger, 76  Kan.  49,  90  Paa  1095;  Duphome  t. 
Moore,  82  Kan.  159,  107  Pac  701 ;  Morris  t. 
Bobbins,  83  Kan.  385,  Ul  Pac  470;  BeU  t. 
Bell,  97  Kan.  616,  156  Pac  77a 

Whatever  rights  the  d^endant  may  have 
bad  or  may  still  have  under  section  88  o^ 
the  GivU  Code  (Gen.  8t  1909,  i  5676).  it  is 
Impossible  to  escape  the  ctmcluidon  that  In 
this  action  brought  by  the  grantee  of  the 
purduser  at  the  foredoBore  sale^  she  cannot 
for  the  mere  reason  that  she  was  not  person- 
ally served  in  the  fOredosnre  action  succns- 
fully  attadc  the  Jndgmoit  therein. 

The  Judgment  is  reversed.  AU  the  Jue- 
tioes  concurring, 

(89  Kan.  355) 
McCIiUNG  et  al.  v.  SNOOK  et  aL  (No. 
20483.) 

(Supreme  Court  of  Kansas.   Dec  9,  1916.) 

(SpUabiu  by  <Ae  CourtJ 

Pbinoipai.  akd  Aoent  4=s>137(1)— Authobi- 
TT  OF  AoBHX— Estoppel  to  Dent. 
The  owners  of  the  legal  title  to  real  estate 
made  an  agreement  to  execute  and  deliver  a 
deed  to  the  purchaser  with  the  name  of  the 
grantee  left  blank,  but  tendered  a  deed  with  the 
purchaser's  name  written  in  as  grantee.  Upon 
his  objection,  they  authorized  his  agent  to  erase 
the  name  written  in  and  Insert  the  name  of  his 
grantee,  which  was  done.  After  the  purchaser 
Bad  conveyed  the  property  to  innocent  purchas- 
erS(  the  grantors  were  estopped  to  deny  the 
validity  of  tbeir  deed  on  tb«  ground  that  the 
author!^  of  an  agent  to  make  a  clwnge  befbre 
delivering  it  must  be  In  writing. 

[Ed.  Note—For  other  cases,  see  Principal 
and  Acent.  Cent  Dig.  U  492,  484;  Dec  mit. 
«=3l37(l)J  * 

Appeal  from  District  Court  Wyandotte 

County. 


>For  oUMT  easH      same  teple  and  KBY-NUUBER  in  all  K«r-Numb*red  DliwU  and  ladexu 


Digitized  by 


Google 


864 


161  PACIFIC 


BEPOBTEB 


(Kan. 


Action  1^  A.  H.  McClnng  and  others 
Against  H.  G.  Snook  and  others.  Judgment 
tor  defendants,  and  plaintiffs  appeal.  Af- 
Qrmed. 

T.  A.  Witten,  of  Kansas  City,  Mo.,  and  Ju- 
mos  TV.  Jenkins,  of  Kansas  City,  Km.,  for 
appellants.  Sutton  &  Sutton,  of  Kansas  City, 
Kan.,  for  appellees. 

PORTER,  J.  The  action  4n  the  court  be- 
low was  to  set  aside  and  cancel  a  deed  which 
the  plaintiffs,  who  are  husband  and  wife,  de- 
livered to  H.  C.  Snook,  conveying  to  him  a 
lot  in  Kansas  City  in  exchange  for  other 
property.  The  plaintiffs  claimed  that  in  con- 
sideration for  the  deed,  Snook  agreed  to  con- 
vey to  them  the  title  to  certain  real  estate 
in  Oklahoma ;  that  the  deed  he  delivered  to 
them  conveyed  no  title  to  the  Oklahoma  land 
as  he  well  knew,  and  that  they  received  no 
consideration  for  their  deed;  that  after- 
wards defendant  Honnell  filed  for  record  the 
deed  they  bad  executed  to  Snook,  but  with 
Honneli's  name  written  therein  as  grantee 
instead  of  the  name  of  Snook,  and  that  sub- 
sequently HonneU  conveyed  the  property  de- 
scribed therein  to  the  other  defendants. 
Plaintiffs  offered  to  quitclaim  to  Snook  any 
interest  they  might  have  acquired  in  the  Ok- 
lahoma land,  and  asked  for  cancellatloa  of 
their  deed  on  the  ground  of  fraud. 

The  defendant  Honnell  filed  a  separate 
answer,  containing  a  general  denial  and  al- 
leging that  he  had  no  knowledge  concerning 
the  transaction  in  relation  to  the  land  In 
Oklahoma,  and  further  alleging  an  oral  agree- 
ment between  plaintiffs  and  Snook  that  Uieir 
deed  should  be  executed  and  delivered  in 
blank  as  to  the  grantee,  with  power  and 
authority  in  Snook  to  fill  In  the  name  of  any 
grantee  to  whom  he  might  desire  to  trans- 
fer th^  property,  and  that  when  the  plain- 
tiff's deed  was  tendered  to  Snook  with  the 
latter's  name  as  grantee  therein,  the  plaintiff 
O.  L.  McClung,  acting  tor  himself  and  wife, 
agreed  that  Snook's  name  might  be  stricken 
out  In  order  to  make  the  deed  conform  to 
the  agreement. 

The  answer  denied  notice  either  of  the 
fraud  alleged  against  Snook  or  that  plaln- 
t^s  bad  or  claimed  any  interest  In  the  prop- 
erty. The  material  facts  found  by  the  trial 
coort  are,  In  substance^  these:  deed  In 
qnesUon  this  deUvered  December  20,  1918; 
the  trade  was  made  In  accordance  with  a 
contract  between  the  plaintiffs  and  Snook, 
In  whifOi  O.  L.  McGlung  acted  for  Umselt 
and  bis  wife,  and  J.  P.  Jolinson  acted  as  the 
agent  of  Snook.  There  was  an  oral  agree- 
ment that  Snook  was  to  deliver  to  the  Mc- 
Clungs  a  deed  from  a  third  party  conveying 
tlie  Oklahoma  land,  with  the  name  of  the 
grantee  left  blank,  and  was  to  rec^ve  from 
them  a  deed  to  the  Kansas  City  proper^, 
which  was  to  he  In  blank  as  to  the  grantee. 
When  the  parties  met  to  deliver  the  deeds, 
a  U  UcClung  appeared  for  his  wife.  In 


whom  the  title  to  the  property  In  Kanaaa 
City  stood,  and  3.  P.  Johnson  represented 
Snook,  who  was  not  present  Johnson  tor 
Snook  tendered  to  Mc-Clung  a  deed  to  the 
Oklahoma  property  without  the  name  of 
any  grantee  therein,  which  McClung  accept- 
ed, and  McClung  tendered  to  Johnson  for 
Snook  a  deed  from  the  plaintiffs  to  the  Kan- 
sas City  property  with  the  name  of  H.  C. 
Snook  written  In  as  grantee.  When  Johnson 
objected  to  the  name  of  Snook  as  grantee 
and  called  attention  to  the  prior  agreement 
McClong  assented,  and  thereupon  delivered 
the  deed  with  the  understanding  that  John- 
son was  to  erase  the  name  of  Snook  a» 
grantee  and  insert  another  grantee  therein, 
and  O.  L.  McClung  was  duly  authorized  to- 
act  for  his  wife.  Subsequently  defendants 
Honnell  and  Sno<^  made  an  exchange  of 
properties,  and  Snook  delivered  to  HonneU 
the  McClung  deed  after  Johnson  had  erased 
the  name  of  Snook  as  grantee  and  the  name 
of  Honnell  had  been  Inserted  in  Its  place. 
The  court  found  that  at  the  time  HonneU 
accepted  the  McClung  deed  from  Snook,  he 
bad  no  knowledge  of  any  failure  of  consid- 
eration, no  knowledge  of  any  fraud  or  claim 
thereof,  and  dealt  with  Snook  In  entire  good 
faith,  paying  full  value  for  the  lot  conveyed 
to  him;  that  the  other  defendants  had  nfr 
knowledge  of  any  failure  of  consideration 
or  any  claim  of  fraud,  and  they  purchased 
the  lot  from  HonneU  and  paid  full  value 
therefor.  The  ezchaiM^  of  properties  be- 
tween plaintiffs  and  Snook  occurred  Decenn 
ber  20,  1913;  four  days  later  McClnng  re- 
corded the  Oklahoma  deed,  and  made  no- 
claim  of  fraud  against  any  of  the  defendants 
until  April  ZQ,  1914.  when  this  action  waa 
brought  The  property  was  not  conveyed  by 
Honn^l  to  defendants  Haase  ft  Elaase  nntlt 
March  4,  1014.  The  court  Airther  found 
that  the  plaintiffs  acquired  good  title  to  10* 
acres  of  the  land  In  Oklahoma,  but  did  not 
acquire  any  title  to  30  acres  of  the  tract  they 
were  to  receive,  and  that  when  McClnng  and 
Snook  exchanged  their  deeds  on  Dec^ber 
20,  1013,  nothing  remained  to  be  done  hy 
either,  and  that  the  exchange  of  deeds  was 
Intended  to  be  in  full  satisfaction  of  the- 
written  and  verbal  contracts  for  the  ex- 
<Aange  of  properties.  As  conclndbns  of  law 
the  court  found  that  the  facts  were  not  suffi- 
cient to  warrrant  a  resds^on  of  the  contract 
of  ezdiange  or  cancellation  of  the  plain- 
tiff's deed,  and  rendered  Judgment  against 
the  plaintiffs  for  costs. 

The  plaintiffs  rely  upon  the  fifth  paragraph 
of  the  syllabus  oi  the  original  opinion  ln< 
Ayres  t.  Probaaco,  14  Kan.  *176,  to  sustain- 
their  contentJcHi  that  the  authority  of  an- 
agent  to  make  a  change  In  a  deed  before  de- 
Uvering  it  Is  void  unless  In  writii^.  Mr. 
Justice  Brewer  dissented  from  the  statement 
of  law  declared  In  that  paragrai^  of  the- 
syllabns,  and  on  a  r^earlng  of  the  case,  the 
court  held  the  paragraph  and  corresponding 
parts  of  the  t^i^nion  to  be  dictonL  See  conip- 
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■ment  thereon  In  Bank  t.  Ftonli^,  63  Ean. 
139,  65  Pac  213.  The  facts  In  the  Ayrm 
<;ase  are  qnlte  different  from  the  facts  pre- 
«ented  here.  The  mortgage  In  that  case  was 
-blank  except  for  the  signatures  and  adcnowl- 
■edgment  of  the  hoshand  and  wife.  It  was 
afterwards  filled  In  as  to  grantee,  descrip- 
tion of  land  and  consideration,  contrary  to 
the  wife's  Intention.  Here,  the  alteration  In 
the  Instrument,  Instead  of  being  contrary  to 
the  intention  of  (be  parties,  was  In  strict 
compliance  with  tbdr  original  agreemrat 
The  deed  with  Honnell's  name  as  grantee 
was  recorded  four  days  afterward;  plaintiffs 
liad  notice  of  Its  contents  from  the  record, 
and  made  no  objection  until  four  months 
later. 

Some  Importance  Is  sought  to  be  attached 
to  the  fact  that  the  answer  alleges  that  O.  I*. 
McClung  "was  thereunto  duly  authorized, 
and  then  and  there  consented  orally  that  de- 
fendant Snook  might  erase  his  name  as  gran- 
tee and  fill  In  the  name  of  any  person," 
whereas  the  proof  shows  that  his  agent, 
Johnson,  actually  made  the  erasure.  It  was 
done  by  Johnson  for  Snook  In  the  latter's 
presence,  and  the  effect  was  the  same  as  if 
Snook's  band  held  the  pen. 

So  far  as  the  name  of  the  grantee  was 
concerned,  the  deed  as  finally  delivered  was 
completed  In  accordance  with  the  agreement 
of  the  parties;  It  was  duly  acknowledged 
and  entitled  to  record,  and  the  plaintiffs  are 
estopped  to  deny  that  the  grantee  acquired 
title.  Bank  t.  Fleming,  supra.  The  court's 
findings  are  well  supported  by  the  evidence, 
and  its  conclusions  of  law  necessarily  follow. 

The  judgment  Is  affirmed.  All  the  Justices 
concnnlng. 


m  Ku.  277) 

8BXS0N-r.  6I.ADHART.   (No.  20421.) 
(Supreme  Court  of  Kansas.   Otc  9,  1916.) 

(Bs/Uabut  bjf  the  Court.) 

Afpbal  and  Ebrob  $=>662(l)—IlBCOED— Con- 
clusiveness. 
A  motion  to  dismiss  an  appeal  to  the  diHtrict 
court  for  want  of  jurisdictjon  was  heard  in 
May,  1914 ;  oral  and  docnmraitai^  evidence 
beios  prodiued.  No  ^umal  entry  of  the  pro- 
eeeduig,  or  of  any  rulmg  on  the  motlcm  made  at 
the  time,  is  disclosed.  The  record  does  show 
that  at  B  BubseQuent  term  of  court^  held  in  May, 
1915,  the  court  decided  the  questioD  presented 
by  the  motion,  h^td  that  it  had  jurisdiction  of 
tBe  appeal,  and  continued  the  cause.  The  par- 
ties dispute  about  what  occurred.  On  one  side 
it  is  said  the  motion  to  dismiss  was  sustained 
and  the  appeal  was  dismissed  in  May,  1914. 
On  the  other  side  it  is  snid  the  motion  was  sus- 
tained, but  the  ruling  was  vacated  on  the  same 
day,  and  leave  was  given  to  61e  briefs.  Held, 
the  record  is  condunve,  and  does  not  sustain 


the  claim  that  the  oonrt  was  wlthont  jtulsdto- 
tion  to  rule  <m  the  motion  in  May»  191S. 

[Ed.  Note.— For  other  casea^  see  Appeal  and 
Error,  Cent  Dig.  |  2850;  D«&  Dig.  «s<>662(l).] 

Appeal  from  District  OoQrt;  Wallace 
County. 

Action  by  John  Sexson  against  A.  B.  Glad- 
hart  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

A.  D.  Gilkeson,  of  Hays,  for  appellant.  W. 
B.  Ward,  of  Sharon  Springs,  for  appellee. 

BURGH,  J.  The  question  presented  by 
this  appeal  Is  whether  or  not  the  district 
court  took  up  the  case  and  overruled  a  mo- 
tion to  dismiss  aftOT  having  sustained  the 
motion  and  dismissed  the  case  at  a  previous 
term. 

The  case  originated  before  a  Justice  of 
the  peace,  and  was  taken  to  the  district  court 
by  appeaL  A  motion  was  there  made  to 
quash  the  original  service  and  to  dismiss  the 
appeal  for  want  of  jurisdiction.  The  motion 
was  heard  on  May  19,  1914;  oral  and  doc- 
umentary evidence  being  produced.  No  Jour- 
nal entry  of  this  proceeding,  or  of  any  ruling 
on  the  motion  made  at  that  time,  is  abstract- 
ed. On  May  19.  1915.  the  court  took  up  the 
question  of  jurisdiction  presented  by  the 
motion  to  dismiss,  found  that  a  general  ap- 
peal had  been  taken  from  the  Judgment  of 
the  justice  of  the  peace,  and  held  that  such 
general  appeal  gave  the  district  court  juris- 
diction. On  the  face  of  the  record,  whidi  is 
conclusive  in  this  court,  the  district  court 
had  not  lost  whatever  jurisdiction.lt  had  in 
May,  1914,  and  had  jurisdiction  to  make  the 
order  which  was  made  at  the  term  occurring 
a  year  later. 

There  Is  a  dispute  about  what  actually  oc- 
curred. On  one  side  it  Is  said  that  the  mo- 
tion to  dismiss  was  sustained  In  May,  1914, 
and  that  nothiug  further  was  done  In  the 
case  until  the  court  of  Its  own  motion  enter- 
ed the  order  of  May,  1915.  On  the  other 
side  it  is  said  that  the  motion  to  dismiss  was 
sustained  at  the  close  of  the  bearing  on  May 
19,  1914,  but  that  on  the  same  day  the  order 
of  dismissal  was  vacated,  and  leave  was 
given  to  brief  the  question  of  jurisdiction. 
At  the  November,  1914,  term,  no  briefs  hav- 
ing been  filed,  the  case  was  agRln  passed 
until  the  term  occurring  in  May,  1915.  This 
explanation  Is  supported  by  the  following  en- 
try made  by  the  judge  of  the  district  court 
on  the  trial  docket  on  the  day  the  motion 
to  dismiss  was  heard : 

"6:30  p.m.  Vacate  nilinK  snstained;  motion 
and  leave  given  at  plaintiiTB  request  to  l»1ef 
question  whether  appeal  waives  lack  of  jurisdic- 
tion below." 

The  judgment  of  the  district  court  is  af- 
firmed.  All  the  Justices  concurring. 
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161  PACIFIO  REFORTBR 


(M  Kan.  S71) 

HUNT  T.  GIBSON.    (No.  2079S.) 
(Snpreme  Court  of  Eansaa.    Dec  9,  1916.) 

(Byttaiu*  hv  tha  Court.) 

1.  Elections"  «=»316— Coheupt  PBAimcE»^ 
Bribebt — What  Constitutes. 

CoQTersationa  occurrioE  before  an  election 
between  a  candidate  for  office  and  persona  qual- 
ified to  vote  at  the  election  considered,  and  held 
to  have  the  effect  of  bribery  by  means  of  prom- 
ises to  apptnnt  the  electors  to  office  in  case  the 
candidate  were  saccessful  st  the  election. 

[Ed.  Note.— For  other  cases,  see  Electtons, 
Cent  Dig.  |  343;  Dec  Dig.  «=s>3ie.] 

2.  Ezzcnons  «s»280—Bbibebt— Court  or 
Votes. 

The  candidate  referred  to  received  the  cer- 
tificate of  election.  His  opponent  brings  this 
action  of  quo  warranto  to  determine  his  right 
to  the  office.  Beld,  the  votes  of  the  electors 
referred  to,  which  were  cast  in  the  defendant's 
favor,  cannot  be  counted. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  {  202;  Dec  Dig.  «=3230.] 

3.  ELECTioNa  4e»280—Bbibbbt  — Count  or 

VOTBS.  ,  '  ^ 

The  promises  referred  to  were  communicat- 
ed to  third  persona,  who  voted  for  the  defend- 
ant because  of  such  promises.  Held,  the  votes 
of  such  persons  cannot  be  counted. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  i  202;  Dec  Dig.  .«=»230.] 

4.  ELECnOHS     «S»287  — BAUATB  — GOBBUPT 

Pbactigeb* 
Deducting  the  void  votes  from  the  total 
number  received  by  the  defendant,  the  plaintiff 
had  a  majority  of  those  cast  at  the  election. 
Held,  that  plaintiff  was  elected,  and  is  entitled 
to  the  office  and  its  privileges^  and  emoluments. 

[Ed.  Note— For  other  cases,  see  Elections, 
Cent.  Dig;  0  210-215;  Dec.  Dig.  «»237.] 

Original  proceeding  Id  quo  warranto  by  C. 
N.  Hunt  against  O.  S.  Gibson.  Judgment  for 
the  plaintiff. 

Ed  J.  Fleming,  W.  L.  Cnnnlngham,  and 
H.  S.  Hlnes,  all  of  Arkansas  City,  for  plain- 
tiff. Albert  E^nlconer,  C.  W.  Wright,  and 
L.  C.  Brown,  all  of  Arkaiuaa  City,  for  de- 
fendant. 

BURGH,  J.  The  actlMi  was  one  of  quo 
warranto  to  try  the  title  to  the  office  of  may- 
or of  the  dty  of  Arlcansas  City. 

The  plaintiff  and  the  defendant  were  op- 
posing candidates  at  the  election  held  in 
April,  1916.  The  defendant  received  the  cer- 
tificate of  election.  The  petition  charged 
that  a  sufficient  number  of  votes  to  change 
the  result  should  not  be  counted  for  the  de- 
fendant, for  reasons  which  were  stated.  The 
court  appointed  Hon.  T.  A.  Noftzger,  of  Wich- 
ita, as  commissioner  to  take  the  testimony 
and  report  findings  of  t&ct  and  conclusions 
(a  law.  The  commlssicHier'a  report  follows: 

"ETndlngs  of  Fact. 

"First  Arkansas  City,  a  city  of  the  second 
class,  had  adopted  the  commission  form  of  gov- 
ernment A  mayor  was  to  be  elected  for  the 
ci^  in  April,  1&16,  and  for  the  purpose  of  se- 
lecting a  candidate,  a  primary  election  was  duly 
hdd,  at  which  the  plaintiff  and  defendant  who 


were  both  eligible  to  hold  the  office,  were  chosen 
for  candidates  for  mayor. 

"Second.  The  returns,  from  the  city  election 
duly  and  regularly  held  on  April  4,  1916,  duly 
and  legally  made,  diowed  that  the  defendant  re- 
ceived 1,250  votes  and  the  plabitiff  1,240  votes. 
The  defendant  received  his  certificate  of  elec- 
tion, duly  qualified  as  mayor,  assumed  the  du- 
ties of  ^e  office  on  April  17,  1916,  and  has 
ever  since  performed  them,  and  has  been  re- 
ceiving the  salary  pertaining  to  the  office  which 
is  one  dionsand  doUan  a  year,  payable 
monthly. 

"nird.  Ttie  dty  of  Arkansas  Cilr  has  never 
had  an  ordinance  providing  for  dection  coa- 
tests. 

"Fourth.  O.  W.  Branine  was  a  legal  and 
qualified  elector  of  Arkansas  Gitr  on  April  4. 
1916,  and  entitled  to  vote  for  mayor  at  the 
election  hdd  on  that  day.  The  d^endant 
made  such  representations  to  him  that  under 
the  drcnmstances  he  believed,  and  was  oititled 
to  b^ev^  the  defendant  would  appoint  him  po- 
lice Judge  of  Arkansas  City  if  the  defendant 
should  M  dected  mayor,  and  on  this  account 
Branine  worked  and  voted  toe  the  defendant 
at  the  election.  (Abstract  pages  15,  16,  157- 
164,  166-168.  182.  183,  194.  195.  2M,  213. 
214.  218,  and  219.) 

"Fifth.  Hose  Branine  and  Boy  Branine.  who 
are  sons  of  G.  W.  Branine,  and  Mrs.  Mose 
Branine  and  Mrs.  Roy  Branine,  who  are  daugfa* 
ters-in-lew  of  6.  W.  Branine,  were  l^al  and 
qualified  dectors  Of  Arkansas  City  on  April  4. 
1916.  and  were  entitled  to  vote  for  mayor  at 
the  election  held  on  that  Aay  and  they  voted  for 
the  defendsnt  for  mayor  because  they  were  in- 
formed and  believed  that  G.  W.  Branine  had 
been  raomised  the  office  M  polioe  Judge  by  the 
defendant  and  if  it  had  not  been  for  the 
belief  that  this  promise  had  been  made,  and 
carried  out  they  would  not  have  voted  for  tiie 
defendant     (Abstract  pages  15-19.) 

"Sixth.  O.  F.  Betta,  Sr.,  who  was  a  legal  and 
qualified  riector  of  Arkansas  City  on  April  4, 
1916,  and  entitled  to  vote  for  mayor  at  the 
election  held  on  that  day,  voted  for  the  defend- 
ant because  the  defendant  promised  to  appoint 
bim  chief  of  police  of  Arkansas  City  if  the  de- 
fendant should  be  elected  mayor.  (Abstract 
pages  49-102,  143,  144.  151-166,  170.  171. 
171-182,  192-104,  200-203,  212,  213.  and  219.) 

"Seventh.  Mrs.  C.  F.  Betts,  Sr.,  was  the 
wife,  C.  F.  Betts,  Jr.,  was  tbe  B(m,  and  Mrs. 
C.  F.  Betts,  Jr.,  was  the  daughter-in-law  of  C. 
F.  Betts,  Sr.  They  were  legal  and  qualified 
electors  of  Arkansas  City  on  April  4,  1916, 
and  entitled  to  vote  for  mayor  at  the  election 
held  on  that  day.  and  they  voted  for  the  de- 
fendant by  reason  of  the  promise  which  the  de- 
fendant had  made  to  C.  F.  Betts,  Sr.,  to  ap- 
point the  latter  chief  of  police  of  Arkansas  City 
if  the  defendant  should  be  elected.  (Abstract 
pages  82-94.  98,  90,  177.) 

"Eighth.  C.  0.  Patterson  was  a  legal  and 

Jualified  elector  of  Arkansas  City  on  April  4, 
916,  and  entitled  to  vote  for  mayor  at  the 
election  held  on  that  day,  and  voted  for  the  de- 
fendant because  he  was  informed  and  believed 
thst  the  defendant  would  appoint  C  F.  Betts, 
Sr.,  chief  of  police,  and  because  be  was  a 
friend  of  C.  F.  Betts,  Sr..  and  desired  to  assist 
him  in  bis  obtaining  this  office.  (Abstract 
pages  88-101.) 

''Ninth.  Elmer  Wright  was  a  legal  and  qual- 
ified elector  of  Arkansas  City  on  April  4, 
1916,  and  was  entitled  to  vote  for  mayor  at 
the  election  held  on  that  day.  and  was  a  ftimd 
and  supporter  of  the  defendant  He  did  not 
intend  to  be  present  and  would  not  have  been 
present  at  the  election  held  at  Arkansas  City 
April  4.  1916,  if  the  defendant  had  not  prom- 
ised to  appoint  him  to  an  office  if  the  defend- 
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ut  ihonld  be  elactfld  najw.  By  reason  of  this 

promise  OD  the  part  of  Uie  defendant  Elmer 
Wright,  who  intended  to  be  away  from  Aiv 
kansas  Citj  at  the  time  of  the  election,  remain- 
ed and  attended  the  election  and  voted  for  the 
■defendant  (Abstract,  pasw  lO^UO,  18&-190, 
204.  and  200.) 

"Tenth.  Ora  J.  Wilkinson  was  a  legal  and 
■qualified  elector  of  Arkansas  City  on  April  4, 
1016,  and  entitled  to  vote  for  mayor  at  the  elec- 
tion held  on  that  day  and  voted  for  the  defend- 
ant at  the  request  Slmer  Wright  because  he 
was  nnder  obhgations  to  E^er  Wright  and  was 
informed  and  believed  that  the  election  of  the 
defendant  woald  be  to  Wright's  interest  (Ab- 
stract, pages  110  and  111.) 

"Eleventh,  W.  V.  Richards  and  Mrs.  W.  P. 
Bichards,  his  wife,  who  were  legal  and  qnali- 
fied  electors  of  Arlc&asas  City  on  April  4,  1913, 
and  entitled  to  vote  for  mayor  at  the  election 
held  on  Uiat  day,  voted  for  the  defendant  be- 
cause the  latter  had  promised  them  that  he 
would  retain  one  Willis  White  In  office  aa 
police  judge  of  Arkansas  City.  (Abstract, 
pases  116-120,  205,  and  206.) 

"Twelfth.  The  plaintiff  has  not  proven  by  a 
prepcHiderance  of  the  evidence  that  the  vote  of 
any  other  person  other  than -those  above  named 
was  influenced  in  favor  of  the  defendant  by  any 
promise  made  directly  or  indirectly  by  the  de- 
fendant. 

"Gonclusiona  of  Law. 

"First.  The  votes  of  G.  W.  Branine  and  O. 
F.  Betts,  Sr.,  must  be  deducted  from  the  votes 
recdved  by  -uie  defendant  as  shown  by  the  re- 
tana  because  these  votes  were  directly  the  re- 
sult of  illegal  promises. 

"Second.  The  votes  of  Mose  Branine,  Roy 
Branine.  Mrs.  Mobc  Branine,  Mrs.  Roy  Bra- 
nine, Mrs.  C.  r.  Betts,  Sr.,  O.  F.  Betts,  Jr.. 
nnd  Mrs.  C.  F.  Betts,  Jr.,  should  be  dedncted 
from  the  votes  cast  for  the  defendant.  These 
rotes  were  procured  indirectly  by  legal  or  Il- 
legal prmniaeB  made  by  tiie  defendant,  and  these 
voters  all  bad  a  direct  interest  in  the  promisee. 

*^lrd.  The  vote  of  C  C.  Patterson  should 
be  deducted  from  the  votes  cast  for  the  defend- 
ant because  it  was  directly  procured  by  rea- 
son of  an  ille^  imnnise  made  to  C.  F.  Betts, 
Sr.  The  defendant  is  not  entiUed  legally  to 
any  benefit  derived  directly  from  that  promise. 

"Fourth.  The  vote  of  Elmer  Wright  should 
be  deducted  from  the  votes  cast  for  Uie  defend- 
ant because  be  would  not  have  voted  for  the  de- 
fendant if  it  had  not  been  for  an  illegal  prom- 
ise. 

"Fifth.  The  vote  of  Ora  3.  WlUdnson  should 
not  be  deducted  from  the  votes  received  by  the 
defendant  because  while  be  beUeved  that  Elmer 
Wri^t  would  be  benefited  by  tiie  election  of 
Ibe  defendant,  he  did  not  cast  his  vote  on  ac- 
count of  the  knowledge  of  any  Illegal  promise 
made  by  the  defendant  nor  really  because  of  any 
illegal  promise  made  by  the  defendant  merely  to 
procure  tiie  attendance  ot  Elmer  Wridt  at  tbe 
election.  The  latter  waa  in  favor  of  tb«  elec- 
tion of  Gibson  at  all  timea  and  no  promise  that 
Gibson  had  made  influenced  his  vote.  He  did 
not  procure  Wilkinson  to  vote  for  the  defendant 
on  account  of  any  ill^Blpromise. 

"Sixth.  The  votes  of  W.  F.  Richards  and 
hia  wife  should  not  be  deducted  from  the  votes 
cast  for  the  defendant  because  it  was  not  illegal 
(or  the  defendant  to  promise  them  that  he 
would  retain  Willis  White  io  office  as  p(^ice 
judge  of  Arkansas  City,  as  they  had  no  par- 
ticular interest  in  Willis  White  except  as  a 
friend  or  that  interest  which  might  arise  out 
<tf  tiieir  desire  to  have  a  good  police  judge. 
It  was  not  improper  for  the  defendant  to  state 
his  views  on  that  question  which  was  one  of 
the  legitdmate  questions  involved  in  the  cam- 
paign for  mayor. 

"Sevoith.  I  find,  therefore*  that  eleven  (U)  , 


votes  should  be  dedncted  tnm  the  votes  cast 
for  the  defendant,  and  die  plaintiS  adjudged 
elected  mayor  of  Arkansas  City,  He  is  en* 
titled  to  the  office  and  its  salary.** 

[1]  Eadi  party  challenges  the  findings  ot 
fiict  and  conclusions  of  law  adverse  to  him 
If  those  which  are  adverse  to  the  defendant 
be  approved,  they  determine  the  ease.  Be- 
ing challenged,  the  commissioner's  findings 
are  advisory  only.  In  the  solution  of  donbc- 
fnl  qnestioQs  of  fact,  some  weight  may  be 
given  them  because  tbe  commissioner  had 
the  advantage  of  personal  observation  of 
the  witnesses  while  they  were  undergoing  ex- 
amination. With  this  exception,  the  court 
considers  the  evidence  as  though  It  had  been 
taken  by  deposition. 

Tbe  fourth  finding  of  fact  Is  challenged, 
and  the  challenge  raises  tbe  question  of  what 
was  said  in  a  conversation  between  the  de- 
fendant and  Q.  W.  Branine,  in  which  the  ap- 
pointment of  Branine  as  police  Judge  in  case 
the  defendant  were  elected  was  dlscTiased. 
In  the  course  of  Branlne's  testimony,  differ^ 
ent  versions  of  tbe  converKition  may  be 
found,  some  mach  istnagee  tban  otben 
against  tbe  d^endant  ZN)rti(Hi8  ot  Braolne'a 
cros»«zajnlnation,  consldwed  alme,  would 
indicate  that  tbe  sdbetanoe  of  the  defend- 
ant's statement  was.  "It  I  Am  elected,  wby* 
yon  come  and  see  me."  Otber  evidence  cor^ 
roboratea  this  view.  There  was  drcum- 
stantial  evidence  tending  to  show  tbat  no 
promise  whatever  was  made,  and  the  de- 
fendant gave  an  accoont  of  tbe  conversation 
which  not  only  exculpated  himself,  but  neg- 
atived use  of  any  of  tbe  various  expressions 
attributed  to  blm.  To  debate  tbe  question 
at  length  would  unduly  extend  this  opinion, 
and  would  serve  no  beneficial  purpose.  The 
court  Is  satisfied  that  Branine  favored  tbe 
plaintiffs  candidacy,  and  made  tbe  fact  clear 
to  the  defendant;  that  Bi^nlne  solicited  a 
promise  of  appointment  as  police  judge  in 
the  event  the  defendant  was  elected;  and 
that  in  tbis  instance,  as  in  other  instances 
disclosed  by  the  evidence,  the  defendant  un- 
dertook to  secure  votes  and  work  for  bis 
election  by  the  use  of  equivocal  language, 
which  would  satisfy  tbe  person  desiring  ap- 
pointmoit  and  secure  tbe  results  which  the 
defendant  desired,  but  wbldi  would  leave  a 
mazgin  for  denying  any  "engagement,"  '*e»m- 
tract,"  or  "agreement"  Branlne's  first  re- 
cital of  wbat  tbe  defendant  said  probably 
Incllnded  a  conelnston  wltb  respect  to  tbe 
effect  of  what  was  said.  At  tbe  outset  of 
bis  crotfs-ezamlnatlon,  be  was  ^rtled,  and 
for  some  time  was  disturbed,  being  blunt- 
ly confronted  wltb  tbe  projtosltion  that  be 
had  sold  his  vote.  Tbe  substance  of  tbe  con- 
versation Is  of  course  all  that  is  material, 
and  tbe  court  believes  the  defendant  respond- 
ed to  Branlne's  solicitation  In  terms  approx- 
imately summarized  la  tbe  following  TersloQ 
of  tbe  cwversation: 
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"Q.  IMd  Hr.  Gtbson  Id  tbat  oonversatioQ  use 
tbis  language  in  substance,  'Tf  I  am  elected  I 
will  give  you  the  office  of  police  jndge?* 

"A.  WeU,  he  said— I  askwl  him  for  it. 

"Q.  Tes,  and  what  did  he  sa;? 

"A.  He  said,  'If  you  will  work  for  me  and 
vote  for  mc,  that's  all  right;  and  if  I  am  elect- 
ed  mayor,  why,  you  come  and  see  me.' " 

The  ninth  finding  of  fact  Is  challenged. 
The  court  accepts  the  following  testimony 
of  Elmer  Wright  as  substanUalljr  accurate 
and  substantially  true: 

"A.  Well,  I  would  have  to  say  that  I  judge 
about  a  week,  yes,  about  a  week,  liefore  elec- 
tion, he  beard  I  was  going  away,  and  be  said, 
*Mr.  Wright,  I  learn  yon  are  going  away,*  and 
I  said,  Tes.*  He  said,  'Mr.  Wright,  you  are 
one  of  the  best  workers  I  got;  I  can't  afford 
to  have  you  go  away.  You  understand  now, 
the  law  don't  allow  me  to  make  any  promises; 
that's  tbe  only  reason  why  I  can't  give  you  a 
job  right  now;  understand/  he  says,  *I  want 
you  to  stay  and  work  for  me.' 

"Q.  Kd  yon  say  whether  you  would  stay  or 
not? 

"A.  I  belteve  lie  said.  'I  want  yon  to  promise 
me  and  say  that  you  will  stay  until  after  this 
election,  for  it's  going  to  be  a  dose  fight  and 

I  need  your  supporL' 
"Q.  And  did  yon  stayT 
"A.  I  did. 

"Q.  Tou  had  Intended  going  away? 
"A.  I  had.  . 
"Q.  And  did  you  vote  for  Mr.  Gibson  In  that 
election  for  m»orT 
"A.  I  did.  •  •  • 

**Q.  When  yon  were  talking  to  him  about 
going  away,  did  yon  tell  him  why  yon  were 
going? 

"A.  I  did. 

"Q.  Then  be  said  yon  were  one  of  his  best 
workers? 
"A.  Tes 

"Q.  What  else  was  said  there? 

"A.  I  was  one  of  his  best  workers  and  he 
couldn't  afford  to  have  me  go,  and  'Tou  under- 
stand,' he  said,  'The  law  don't  allow  me  to 
make  promises;  understand  me,  Elmer,  is  the 
only  reason  why  I  can't  promise  you  a  job 
right  now,' 

"Q.  Yon  understood  by  that  that  he  would 
get  you  some  poskion  or  place,  if  he  was  buc- 
cessfuL  and  you  stayed  and  worked  for  Wm? 

"A.  Well,  it  left  that  impression. 

"Q.  Tou  felt  that  way  about  it? 

"A.  I  did. 

"Q.  And  relied  upon  it? 
-A.  Tes. 

*'Q.  And  by  reason  of  that  you  stayed,  when 
otherwise  you  would  have  gone  away? 
"A.  Tes.   •   •  • 

"Q.  Was  there  anything  said  there  about  his 
having  any  jobs  or  appointments  to  make? 
"A.  He  did. 

"Q.  What  did  he  say  about  that? 

"A.  He  said  in  the  conversation — don't  know 
whether  it  came  before  or  after— he  said  he 
would  have  several  good  jolis  after  election." 

In  this  Instance  the  def^dent  was  the 
moving  party.  He  sought  the  voter  and  pro- 
cured tlie  voter  to  change  bis  plans,  re- 
main in  Arkansas  City,  and  vote  and  work 
for  the  defendant,  by  assurances  of  appoInt> 
ment  to  office,  not  a  whit  less  dear  and  def- 
inite to  the  understanding  because  of  the 
protest  that  the  law  permitted  no  promise 
to  be  made. 

Other  findings  of  tact  advorse  to  the  de- 1 


fendant  axe  sustained  by  the  weight  of  tbt 
evidence. 

Section  6  of  article  6  of  tbe  Constltntloo 
reads  as  follows: 

"Every  [terson  who  shall  have  given  or  of- 
fered a  btihe  to  procure  bis  election  shall  be 
disqualified  from  holding  office  during  the  term 
for  which  he  may  have  been  elected."  Gen. 
Stat.  1909,  S  175. 

The  Grimes  Act  contains  the  following 

provisions: 

"If  any  person  shall  directly  or  iniiirectly 
give  or  procure  to  be  given,  or  eogaire  to  give, 
any  money,  gift  or  reward,  w  any  <^ce,  place 
or  employment,  upon  ony  engagement,  contract 
or  agreement  that  the  person  to  whom  or  to 
whose  use,  or  on  whose  behalf  such  gift  or 
promise  shall  be  made,  shall  by  himself  or  any 
other,  procure,  or  mdeavor  to  procure,  the  elec* 
tion  of  any  person  to  any  office,  at  any  election 
by  the  electors,  or  any  public  body,  under  the 
Constitution  or  laws  of  this  state,  the  person 
so  offending  shall  on  conviction  be  adjudged 
guilty  of  bribery,  and  punished  by  impriaclta- 
ment  and  hard  labor  for  a  term  not  exceeding 
five  years."   Gen.  TStat  1909,  }  2688. 

"If  any  person,  by  himself  or  any  person  em- 
ployed by  him,  sbsill,  by  gift  or  reward,  office 
or  employment,  or  any  promise,  agreement 
or  secnrity  therefor,  corrupt  or  procure  or  at- 
tempt to  corrupt  or  procure  any  person  who 
shan  have  or  claim  to  have  a  right  to  vote  at 
any  election,  to  give  or  forbear  to  give  his  vote 
at  such  election,  the  person  so  oneoding  shall 
on  conviction  be  adjudged  guilty  of  bribery, 
and  punit^bed  as  in  the  next  preceding  sectiOT 
is  prescribed."    Supra,  }  2689. 

The  Oorrupt  Practices  Act  contains  the 
following  provision: 

"Any  person  who  shall  directly  or  indirectly 
give  or  procure  to  be  given  or  promise  to  give 
any  money,  gift  or  reward,  or  any  office,  place 
or  employment,  upon  any  engagement,  contract, 
agreement  or  understanding  that  the  person  to 
whom  or  for  whose  benefit  such  gift  or  promise 
shall  be  made  shall,  by  himself  or  any  other 
person,  procure  or  endeavor  to  procure  or  work 
for  the  election  of  any  person  to  any  pnUie 
office  at  any  election,  shall  be  punished  by  a 
fine  of  not  less  than  one  hundred  dollars  nor 
more  thnn  one  thousand  dollars,  or  by  impris- 
onment in  the  penitentiary  for  not  more  than 
two  years,  or  both."    Gen.  Stat.  1909,  §  828S. 

12-4]  Other  statutory  provisions  deal  la 
similar  manner  with  other  branches  of  the 
same  general  subject,  and  there  can  be  no 
doubt  respecting  the  public  policy  of  this 
state  with  reference  to  tbe  giving  or  prom- 
ising of  money,  property,  office,  era^plojrment, 
or  other  reward  or  thing  of  value,  to  influ- 
ence -electors  In  the  exercise  of  their  fran- 
chise. The  books  are  full  of  homilies  which 
have  been  delivered  by  tbe  courts  on  this 
subject.  It  Is  not  necessary  to  Indite  a  new 
one.  This  court  has  already  expressed  itself, 
and  it  will  be  sufficient  for  present  purposes 
to  bring  forward  some  extracts  from  the 
opinion,  prepared  by  Mr.  Justice  Brewer,  Id 
the  case  of  State  v.  ESttng.  20  Kan.  397: 

"That  a  purchased  vote  given  for  an  individ- 
ual candidate  for  office  is .  not  to  be  counted 
is  conceded.  So  also  that  a  candidate  for  of- 
fice who  purchases  a  vote  therefor  is  not  to 
have  tbe  office  is  also  beyond  question.  *  *  -  * 
As  a  consequence  of  these  rules  it  has  been 
held  that  a  candidate  for  an  office  to  which  is 
attached  a  fixed  salary,  who  offers  to  the  etec- 
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ton  to  dlsehaivs.  If  elected,  the  daties  of  sacb 
office  at  less  than  the  stated  salarj,  is  not  en- 
titled to  have  counted  for  him  any  votes  given 
in  consideration  of  such  promise.  [Citing 
cases.]  *  *  *  In  the  case  from  [State  t. 
Furdy]  36  Wle.  21S,  sapra,  the  court,  after 
referrfng  to  a  nnmber  of  authorities,  uses  thia 
language: 

"  'The  doctrine  which  we  think  is  establish- 
ed by  the  foregoing  autboritiea,  and  which  we 
believe  to  be  sound  in  principle,  is,  that  a  vote 
given  for  a  candidate  for  a  public  office  in  con- 
sideration of  his  promise,  in  case  be  shall  be 
elected,  to  donate  a  sum  of  mone;  or  other 
valuable  thing  to  a  third  part?,  whether  such 
party  be  an  individual,  a  county,  or  any  other 
corporation,  is  void.' 

"We  have  no  doubt  of  the  correctness  of  this 
doctrine;  and  in  view  of  the  fact  that  the 
great  danger  which  now  lies  in  the  paih  of  free 
institutloDS  ia  the  use  of  money  in  elections, 
the  scope  of  this  healthful  doctrine  should  in 
no  manaer  be  limited  or  abridged  by  the  courts. 
The  purity  of  the  ballot  box  should  be  insisted 
upon  at  all  times  and  in  all  places.  Only  in 
that  way  can  be  upheld  and  maintained  the 
integrity,  and  therdore  the  permanence,  pf 
popular  government.    29  Kan.  399.   *   *  * 

"When  a  candidate  gives  an  elector  perEonal- 
ly  money  or  property,  there  is  a  direct  attempt 
to  influence  bis  vote  by  pecuniary  considera- 
tions.  The  expectation  is  that  such  vote  will 
be  controlled,  not  by  the  elector's  judgment  of 
the  fitness  of  the  candidate  for  the  office,  but 
by  the  pecuniary  Iwne&t  he  has  received.  Xn 
other  words,  it  is  money  and  not  judgment 
which  directs  the  ballot;  end  ao  the  election 
turns  not  on  considerations  of  fitness  or  pub- 
lic good,  but  of  private  gain.  Let  such  be 
tolerated,  and  elections  will  be  simply  the 
measure  of  the  size  of  the  candidates'  parses. 
In  the  doaiug  and  degenerate  days  of  Rome's 
august  empire,  preceding  its  immediate  down- 
fall, the  imperial  purple  was  sold  at  public 
anction  to  the  highest  bidder.  Equally  base  and 
equally  significant  of  present  decay  and  imr 
pending  downfall  would  be  the  toleration  of 
the  private  purchase  of  electoral  votes.  That 
which  is  wrong  when  done  directly  is  equally 
wrong  when  done  indirectly.  Salaries  are  paid 
by  taxation,  and  when  a  candidate  offers  to 
take  less  than  the  stated  salary,  he  offers  to 
reduce  pro  tanto  the  amount  of  taxes  which 
each  individual  muat  pay.  If  the  candidate 
went  to  eadi  elector  and  offered  to  pay  one 
dollar  of  his  taxes,  that  dearly  would  be  direct 
bribery;  and  when  he  offers  to  talce  such  a 
salary  as  will  reduce  the  tax  upon  each  tax- 
payer one  dollar,  he  is  indirectly  making  the 
same  offer  of  pecuniary  gain  to  the  voter;  so 
that  those  caaes  rest  upon  the  simple  proposi- 
tion that  the  election  of  a  candidate  for  office 
cannot  be  secured  by  personal  bribeiy  offered 

directly  or  indirectly  to  the  voter.  28  Kan.  400. 
*  •  * 

"A.  furdier  question  may  arise  when  the  of- 
fer of  the  candidate  carries  with  it  no  pecuniary 
benefit  to  the  voter.  As,  for  instance,  should 
a  candidate  for  a  county  office  offer  to  give  if 
elected  a  portion  of  his  salary  for  the  erection 
of  a  public  fountain:  <»>,  if  a  candidate  for  a 
state  office  should  offer  tf  elected  to  endow  a 
chair  In  some  college;  here  it  may  be  said  that 
the  ^'Oter  is  in  no  way  influenced  by  consid- 
eratioos  of  personal  gain.  He  receives  no  mon- 
ey in  hand,  his  taxes  will  not  be  reduced,  and 
be  may  in  no  manner  be  pecuniarily  benefited 
by^  the  donation.  This  presents  a  case  going 
still  beyond  those  which  have  been  decided, 
and  yet  yery  probably  the  same  decision  should 
control  auch  a  case,  a^  for  thia  reason:  Wrong 
coDstderatioiu  are  thrown  Into  the  scale  to  in- 
fluence the  vote  of  the  elector.  The  theory  of 
popular  government  is  that  tha  most  worthy 
shall  bold  the  offioea.    Peraonal  fitnen— and 


in  that  is  included  moral  diaraeter,  intellee* 
tual  ability,  social  standing,  habits  of  life,  and 
political  convictions — is  the  single  test  which 
the  law  will  recognize.  That  which  throws 
other  considerations  into  the  scale,  and  to 
that  extent  tends  to  weaken  the  power  of  per- 
sonal fitness,  should  not  be  tolerated.  It  tends 
to  turn  away  the  thought  of  the  voter  from  the 
one  Question  which  should  be  paramount  in  his 
mind  when  he  deposits  his  ballot.  It  is  in 
spirit  at  least,  brU>ery,  more  insidious,  and 
therefore  more  dangerous,  Chan  the  grosser 
form  of  directly  offering  money  to  the  voter." 
29  Kan.  401. 

Applying  the  principles  enunciated  in  the 
foregoing  discussion  to  the  f^cts  of  the  pres- 
ent case,  the  votes  of  Branlne,  Wright,  and 
Betts,  Sr.  (Qudlng  No.  6),  were  void.  If  the 
consideration  had  been  money,  and  the  sub- 
ject lay  within  the  field  of  lawful  contract, 
each  of  those  voters  couid  recover  from  the 
defendant  in  an  action  on  an  ezpreaa  "en- 
gagement," "contract,"  or  "agreem«it"  Be- 
yond this,  however,  Uie  court  will  not  palter 
with  forma  of  expreadon  devised  to  avoid 
diattnaliflcatlon  to  hold  ofi^ce  or  penal  conse- 
quence^ but  whi^  attain  unlawful  aids. 
Conceding  that  no  engagement,  in  the  strict 
contract  aeoM  of  the  term,  was  entered  Into, 
because  the  defendant  employed  oblique 
phrases,  he  did  in  fact  corrupt  the  minds  of 
those  voters  to  the  same  extent  and  by  ap- 
pealing to  the  same  motives  as  If  he  had  out- 
spokenly and  unreservedly  bound  himself: 
The  method  which  he  chose  is  merely  a  re- 
fln^uoit  on  the  old,  coarse  form  of  plain 
promise,  and  accomplished  bribery  in  the 
sense  in  which  the  term  is  used  in  proceed- 
ings of  this  charactw. 

The  votes  of  the  persons  named  In  the  fifth, 
seventh,  and  eighth  findings  cannot  l>e  count- 
ed for  the  defendant.  The  law  would  be 
very  Imiwtent  If  It  failed  to  follow  corrup- 
tion as  ftir  as  it  contaminates,  and  to  deprive 
the  instigator  of  every  benefit  accruing  to  him 
because  of  it. 

The  votes  of  O.  O.  Patterson  (finding  No.  8) 
and  Elmer  Wright  (finding  No.  9)  were  not 
challenged  In  the  original  petition.  The  evi- 
dence relating  to  those  votes  was  taken  by 
the  commissioner  In  connection  with  the  oth- 
er evidence.  Afterwards  the  court  permitted 
the  petition  to  be  amended  to  include  charges 
that  those  votes,  and  some  others  not  refer- 
red to  in  the  original  petition,  were  void  and 
should  not  be  counted  for  the  defendant 
The  order  permitting  the  amendment  reserv- 
ed for  future  deteriutoation  Its  efi'cct  on  the 
evidence  already  taken.  The  defendant  ob- 
jects to  consideration  of  the  charges  contain- 
ed in  the  amendment  and  seems  to  regard 
the  amendment  as  not  yet  sanctioned.  The 
amendment  was  specifically  allowed.  The 
reservation  applied  merely,  to  such  legal  ques- 
tions arising  on  the  evidence  as  were  proper- 
ly determinable  only  at  the  final  hearing, 
and  was  made  In  order  that  allowance  of  the 
amendment  should  not  be  taken  as  an  Indica- 
tion of  how  such  questions  might  he  decided, 
^e  Isfme  respecting  Wright's  vote  was  fully- 
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tried,  and  the  issue  respecting  Patterson's 
vote  appears  to  bare  been  fully  tried.  The 
amendment  was  allowed  on  August  3,  1916. 
The  commissioner's  findings  were  not  filed 
until  November  2d.  No  application  was 
made  to  him  or  to  this  court  for  permission 
to  take  additional  evidence,  and  no  showing 
-of  prejudice  resulting  from  the  amendment 
has  been  tendered.  Therefore  the  objection 
to  condderatlon  of  the  amendment  Is  over- 
ruled. 

The  court  finds  for  the  plaintiff.  The  judg- 
ment is  that  he  is  the  duly  elected  mayor  of 
Arkansas  City  and  is  entitled  to  exercise  the 
rights  and  privileges  and  to  enjoy  the  emolu- 
ments of  such  office;  that  the  d^endant  be 
onsted  from  the  office  and  the  plaintiff  be 
placed  In  possession-  tbere(tf ;  that  Uie  plain- 
tiff recover  from  tbe  defoidant  the  salary  of 
the  cOloe  appn^riated  by  the  defendant  wblle 

acting  as  mayor,  in  the  snm  of  f  ;  and 

that  the  plaintiff  recover  his  costs.  All  the 
Justices  concurring. 


<90  KaD.  336) 

OBIESA  et  at  v.  THOMAS.  (No.  2046S.)* 
(Supreme  Court  of  Kansas.  Dec.  9, 1916.) 

(SyfUhui  hy  iTf  Court.) 

1,  Saues  «8=>3C5— Remedies  of  Sklleb— FiNi>- 

INOS  AHO  JnOQUBNT. 

Special  flndinga  of  fact  concemine  a  con- 
tract for  the  purchase  of  spedosa  cataTpa  seed- 
lings examined,  and  held,  that  plaintlffB'  motion 
for  judgment  uiereon  was  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  i  1077;  Dec.  Dig.  ^36S.] 

2.  Appeal  and  Ebbob  «=>1068(4)— Bbtibw— 
Habuless  Ebbob^Ikstructions— Dakaoes. 

It  iB  needless  to  examine  a  trial  court's  in- 
etructloDs  to  tbe  jury  touching  tbe  measnre  of 
damages  for  breach  of  contrafit,  when  a  defense 
of  miarepresentation  and  fraud  in  procuring 
the  contract  is  succesBfuliy  maintained,  ana 
no  damages  are  recoverable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Oent.  Dig.  |  ^28;    Dee.  Dig. 
1068(4);  Trial,  Cent.  Dig.  |  668.1 

S.  BviDBNOB  4=»434(11)  —  Pabol  BnnBNCE 

AVFECTIMO  WkmnOB— iNTAUOATnro  COH- 
TBACT. 

Where  one  of  the  defenses  to  a  written  con- 
tract for  the  purchase  of  catalpa  seedlings  was 
that  the  defendant  did  not  have  a  fair  oppor- 
tunity to  read  the  contract,  it  was  not  error  to 
pennit  oral  testimony  that  tbe  vendor  had 
assured  the  vendee  that  the  latter  would  have 
the  privileee  of  countermanding  the  order, 
where  the  jury  were  carefully  instructed  that 
the  terms  of  the  written  contract  were  bind- 
ing on  the  defendant  unless  the  Jury  found  that 
he  did  not  have  a  fair  opportunity  to  read  It  be- 
fore he  signed  It 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.^  Dig.  H  2018,  2014;  Dec.  Dig.  «=»434 

4.  Etidbh OK  «s>434^>— Paiwl  Bviobnoe  Ar- 

FECTING  WETriNQS  —  IKVAUDATIHQ  COK- 
TBACT. 

The  ordinary  rule  that  a  written  contract 
Desks  for  Itself  and  tliat  parol  evidence  to 
MOW  the  oral  statements,  representations,  and 
negotiadona  of  the  parties  wliich  led  up  to 


tbe  contract,  Is  laadmbsible,  has  no  application 
to  written  contracts  procured  by  the  frauds- 
lent  representations  of  one  of  the  parties  and 
which  were  rehed  upon  by  the  other. 

[Ed.  Note.— For  other  cases,  see  EvidaMe, 
Gent  Dig.  i  2012;  I>ec.  Dig.  «=>434(8).] 

6.  FBAtTD  «=»11^)— EUUtEnTft— RKPaESENTA' 

TioNS  AS  TO  Value. 
The  rule  that  representations  as  to  tbe 
market  value  of  an  article  or  commodity  are 
mere  expressions  of  opinion  and  not  state- 
ments of  fact  is  limited  in  its  application  to  fa- 
miliar articles  and  commodities  of  commerce 
whose  market  value  is  easily  ascertainable,  and 
does  not  apply  to  sales  of  articles  or  commodi- 
ties whose  market  value  is  difficult  of  determi- 
nation, especially  when  such  articles  or  commo- 
dities are  offered  for  sale  by  a  vendor  who  is 
familiar  with  their  true  worth  and  real  market 
value  to  the  vendee  who  is  entirely  ignorant 
thereof  and  who  buys  in  reliance  on  the  ven- 
dor's positive  statements  concerning  the  mar* 
ket  value. 

Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
:.  i  13;  Dec.  Dig.  «»llGf».] 

6.  Sales  «=>8S4(4)— Beuboies  of  Sellbb— 
Actions  fob  Pbice — Inbtbuctions. 
Instructions  covering  the  question  wheth- 
er representations  as  to  market  value  were 
positive  statements  of  fact  or  mere  expres> 
sioQS  of  opinion  examined  and  approved. 

[Ed.  Note.— For  other  cases,  see  Sales,  Ont 
Dig.  S  1068:  Dec  Dig.  ^364(4).] 

Appeal  from  District  Court,  Harvey 
County. 

Action  by  W.  8.  Orlesa  and  another,  part 
ners,  etc.,  against  David  Thomas.  From  a 
Judgment  for  defmdant,  plalntlfb  anieal. 
Affirmed. 

Gorrill  &  Asher,  of  Lawrence,  and  von  der 
Helden  &  Morgan,  of  Newton,  for  appellants. 
Branine  &  Hart,  of  Newton,  for  appellee. 

DAWSON,  J.  The  plaintiffs  sued  the  de- 
fendant for  the  contract  price  of  certain 
catalpa  seedlings.  The  contract  was  in  the 
form  of  a  printed  and  written  order  and 
signed  by  tbe  defendant.  In  the  body  of  the 
text  In  prominent  capitals,  and  above  tbe 
defendant's  signature,  were  the  words: 

"I  AGREE  THAT  THIS  ORDER  IS  NOT 
SUBJECT  TO  COUNTERMAND." 
On  tbe  margin  In  plain  type.  It  was  inlnt- 

ed: 

"Our  Agents  are  not  anthorized  to  vary  from 
the  printed  terms  hereof.  Read  the  notice  at 
the  bottom  of  tiiis  blank." 

At  the  bottom  of  tbe  blank,  following  tbe 

schedule  of  trees  and  seedlings  ordeied,  vas 

the  following: 

"The  signer  Is  notified  that  agents  are  not  au- 
thorized to  promise  to  plant  stock,  collect  pay 
for  orders  in  advance,  to  promise  time  or  ptin- 
lege  of  countermanding. 

''Bead  terms  of  Contract 

"POSITIVELY  NO  COUNTERMANDS  AC- 
CEPTED OR  CONDITIONAL  ORDERS 
TAKEN." 

The  seedling  stock  was  shipped  to  defend- 
ant He  refused  to  accept,  and,  as  the  stock 
was  perishable.  It  was  advertised  and  sold 
by  plaintiffs  at  auction  for  a  nominal  sum, 
and  the  plalntlfte'  acUon  Is  for  tbe  differ- 
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ence  between  the  contract  price  and  the 
som  reaUzed  by  the  sale  necessary  and 
pertinent  exp^ises. 

The  defendant's  answer  alleged  that  prior 
to  signing  the  order  It  was  expressly  agreed 
between  lilm  and  plalnttfEs*  general  agent 
that  tbe  order  would  be  subject  to  counter- 
niand  and  cancellation  by  notifying  the 
plaintiffs  at  any  time  before  the  trees  were 
actually  vshlK>ed,  and  that  defendant  relied 
wholly  npon  plaintiffs*  agent  to  write  and 
prepare  the  order,  and  that  be  had  no  oppor- 
tunity to  read  the  order,  and  that  defend- 
ant signed  the  order  relying  wholly  upon 
these  statements  of  plaintiffs'  agent  and  up- 
on the  agreememt  between  him  and  the 
agent.   The  answer  also  alleged: 

"(4)  That  aboQt  tbe  time  of  the  signing  of 
said  order  and  prior  thereto  and  subsequent 
thereto  said  plaintiff  and  its  agent  were  engag- 
ed in  a  general  plan  and  scheme  to  cheat  and 
defraud  partieff  tbroneboat  tbe  state  of  Kan- 
saa  by  false  and  frandulent  representations,  and 
as  a  part  of  such  plan  said  agent  made  falsa 
and  frandulent  representations  that  the  prices 
for  which  said  plaintiff  was  offering  these  for 
sale  was  an  exceedingly  low  price  and  was  much 
lower  than  sudi  trees  could  be  bought  or  pur- 
chased for  at  any  nursery  or  any  market  In  the 
United  States,  and  plaintiff's  agent  pretended 
to  have  a  letter  direct  from  plaintiff,  which 
he  purported  to  read  from,  Co  the  effect  that 
said  agent  was  not  -authorized  to  sell  such  trees 
after  the  end  of  that  week  for  less  than  sev- 
en  cents  each,  and  that  when  plaintiff  advanc- 
ed its  price  that  said  trees  would  be  two  cents 
cheaper  tiian  like  or  similar  trees  could  be 
bought  or  purchased  at  any  nursery  or  at  any 
place  in  tbe  United  States,  l^t  yearling  spe- 
dosa  catalpas  would  in  three  years  develop  in- 
to fence  posts,  and  in  five  years  to  telephone 
poles,  and  in  seven  years  to  telegraph  poles  and 
railroad  ties.  That  it  would  be  necessary  for 
said  defendant  to  order  5,000  in  order  to  get 
1.000,  inasmuch  as  plaintiff  did  not  have  suffi- 
cient catalpas  with  which  to  fill  all  orders. 
That  plaintiff  did  no  jobbing  business  and  that 
they  procured  catalpa  seed  and  raised  all  the 
stock  at  or  near  the  city  of  Lawrence.  That 
plaintiff's  agent  had  just  pnrchased  a  half  sec- 
tion of  land  in  Ford  county,  Kan.,  and  that  he 
intended  to  and  was  going  to  plant  the  whole  ef 
same  !n  catalpa  trees. 

"(5>  That  all  of  said  statements  and  repre,- 
sentatlons  were  false,  and  in  fact  the  regular 
market  price  of  yearling  specioaa  catalpas  such 
as  plaintiFs  agent  was  setting  and  such  as 
plaintiff  shipped  was  from  $5  to  $8  per  thousand, 
and  that  plaintiff  had  a  large  stock  and  could 
fill  defendant's  order  for  5,000  trees.  That  it 
would  take  said  catalpas  6  to  8  years  to  ma- 
ture to  fence  posts  and  15  years  to  mature  to 
telephone  poles  and  18  to  20  years  to  mature 
to  railroad  ties  or  td^rapb  poles,  and  that  plain- 
tiff did  not  grow  all  its  trees  at  or  near  Law- 
rence. Elan.,  and  that  plaintiff's  agent  did  not 
have  or  purchase  the  balf  section  of  land  in 
Ford  county,  Kan.,  for  the  purpose  of  planting 
catalpa  trees,  and  that  said  letter  that  said 
agent  claimed  to  have  and  read  from  was  false 
and  frandulent  and  fictitious  and,  after  selling 
said  trees  to  said  defendant,  said  agent  contin- 
ued to  sen  trees  at  the  same  price,  and  that 
said  agent  read  from  said  letter  for  the  purpose 
of  inducing  defendant  to  pnrdiase  said  trees 
then  and  there. 

"(6)  That  said  defendant  has  never  liad  or 
grown  any  catalpas  and  was  not  familiar  with 
the  length  of  time  It  would  take  same  to  mature 
as  aforesaid,  and  did  not  know  nor  was  familiar 
with  the  market  price  or  tbe  reasonable  price 


of  same,  and  that  he  relied  implicitly  npon  sudi 
said  representations. 

"(7)  That  afterward,  when  defendant  learned 
that  said  statements  were  false  and  fraudulent^ 
and  acting  in  accordance  with  said  contract, 
defendant  notified  said  plaintiff  not  to  ship  said 
trees  on  September  23,  1914,  countermanded 
and  canceled  said  order." 

The  cause  was  tried  to  a  Jury  and  a  gen- 
eral TOdtct  rendered  for  defendant  Oer' 
tain  special  questions  propounded  by  plain- 
tiff were  answered: 

"Question  7.  ♦  •  •  State  whether  or  not 
at  tbe  time  of  signing  said  order  any  mis- 
representations in  regard  to  said  nursery  stock 
were  made  to  said  defendant  by  A.  L,  Dye? 
Answer:  Yes. 

"Question  8.  If  you  answer  the  last  question 
in  the  affirmative,  then  state  fully  what  such 
misrepresentations  were?  Answer:  As  to  time 
it  takes  to  grow  fence  posts,  telephone  and 
telegraph  poles.'* 

Also  certain  questions  submitted  1^  de* 
fendant: 

"No.  1.  Did  the  plaintiffs^  agent  represent  to 
the  defendant  that  yearling  spedosa  catalpas 
could  not  be  bought  for  less  tiuui  $20  per  thou- 
sand?  Answer:  Xes. 

"No.  2.  •  •  •  Did  tiie  plaintiffs'  agent 
know  that  spedosa  seedlings  could  be  obtain- 
ed for  less  than  (20  per  thousand.  Answer: 
Yes. 

"No.  3.  •  •  •  Did  not  the  plaintiffs'  agent 
know  that  spedosa  seedlings  could  be  obtain- 
ed in  the  market  for  less  than  $20  per  thou- 
sand?   Answer:  Yes. 

"No.  4.  Did  plaintiffs*  agent  make  false  mis* 
representations  to  the  defendant  as  to  the  val- 
ue of  yearling  spedosa  catalpas?  Answer: 
Yes. 

"No.  S.  Did  plaintiffs'  agent  make  false  rep- 
resentations to  defendant  as  to  the  length  of 
time  speciosa  catalpa  seedlings  would  develop- 
into  a  size  so  that  the  same  conld  be  cut  aiu 
used  for  a  fence  post,  a  telephone  pole,  or 
telegraph  pole?   Answer:  Yes. 

**Q.  6.  *  *  -  *  Did  defendant  rely  npon  said 
false  representations  in  tbe  signing  of  said 
order?   Answer;  Yes. 

"Q.  7.  Did  the  defendant  have  reasonable  op- 
portunity to  examine  or  read  the  order  in  ques- 
tion?  Answer:  Yes." 

[1]  Considering  the  prindpal  errors  as* 
signed  in  the  order  of  their  presentation.  It 
does  not  seem  that  the  plaintiffs  were  en- 
titled to  Judgment  on  the  spedai  finding. 
True,  the  question  whether  defendant  had 
a  fair  opportnnity  to  sign  the  order  was 
answered  in  plaintiffs'  favor,  but  another 
good  and  soffldent  defense — that  of  fraud 
and  misrepresentation — was  pleaded  and  ap- 
parently proved.  It  is  elementary  that  a 
contract  entered  into  through  the  fraud  and 
misrepresentation  of  one  of  the  parties  and 
relied  on  by  tbe  other  is  voidable  at  the 
instance  of  the  party  defrauded.  Hart  t. 
Haynes,  06  Kan.  262.  150  Pac  530. 

[2,  3]  Plaintiffs'  next  complaint  relates  to 
the  court's  instmctlons  touching  the  meas- 
ure of  damages  and  of  the  Jury's  special 
finding  of  market  value  of  catalpa  seedlings 
at  Halstead  where  the  defendant  resided. 
Unless  some  way  is  disdosed  to  overcome 
the  findings  of  fraud  and  mlsrepr^ntationr 
these  alleged  errors  are  inconsequential.  So. 
too,  is  the  error  urged  as  to  the  admission 
of  oral  evidence  touching  the  privilege  a} 
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-coantermandtng  the  order.  Counsel  for 
.plalDttffs  are  entirely  correct  In  tbelr  eon- 
tenttim  tbat  mch  eridenoe  Is  ordinarily  ln< 
■competent,  since  plain  terms  of  the  con- 
tract were  to  tbe  contrary  and  Outy  were 
not  subject  to  oral  contradiction,  unless  In- 
-deed  another  controverted  question  in  the 
case— defendant's  opportunity  to  read  the 
■ccmtraGt— had  been  resolved  in  defendantfs 
favor.  But  the  question  whether  defendant 
had  a  talT  opportunity  to  read  the  contract 
was  itself  an  issue,  and  the  trial  court  could 
not  anticipate  the  Jury's  finding  coucemlDg 
it,  and  therefore  it  was  not  improper  to  ad- 
mit the  oral  testimony  as  to  the  privilege 
-of  countermanding  the  order,  when  the  court 
carefully  guarded,  as  It  did,  the  rights  of 
plaintiff  In  appropriate  instnictfons.  4  Wig- 
more  on  Brldence,  |  2430;  The  Instruction, 
in  part,  reads: 

"On  the  other  hand,  if  yoo  believe  that  the 
-defendant  was  not  induced  to  sign  said  order 
by  reaaoD  of  the  said  false  and  fraudulent  state- 
ments of  plaintiffs'  agcQt  preventing  the  defend- 
ant from  having  a  fair  opportunity  to  read  the 
said  order,  and  you  believe  tbat  defendant  did 
not  rend  or  bear  said  order  read  before  deliv- 
ering and  tbat  said  order  was  accepted  by  the 
plaintiffs  before  the  defendant  gave  notice  of 
countermanding  or  cancellation  of  said  order, 
then  the  order  and  acceptance  would  become  a 
binding  coutract.  and  the  defendont  would  be 
bound  by  all  the  terms  and  conditions  of  said 
written  order,  and  defendant  would  have  no- 
tice of  the  limitation  of  the  agent's  authority 
as  contained  in  said  order  and  notice  of  the 
■statement  in  said  order  tliat  no  countermand 
would  be  accepted  or  conditional  orders  taken; 
aud  under  tbe  conditions  above  stated  the  de- 
fendant could  not  countermand  bis  order  after 
it  had  been  accepted  by  the  plaintiffs  and  de- 
fendant would  be  liable,  etc." 

[4]  However  dogmatically  the  rule  is  stat- 
ed and  reiterated  In  the  decisions  and  text- 
books that  parol  evidence  is  Inadmissible  to 
show  the  oral  representations,  negotiations, 
and  statements  of  contracting  parties,  lead- 
ing up  to  their  bargain,  when  later  their 
contract  Is  reduced  to  writing  and  signed  by 
tbem,  an  invariable  qualification  of  that 
rule  is  usually  appended  making  an  excep- 
tion in  alt  cases  of  fraud  pleaded  and  proved. 
"Wlllard  V.  Oetrander,  46  Kan.  591,  26  Paa 
1017;  McMullen  v.  Carson,  48  Kan.  263.  29 
Pac  317  (syl.  par.  2);  4  Wlgmore  on  Evi- 
dence, t  2439. 

[5]  Nor  would  it  be  proper  to  hold  that 
tbe  representations  and  statements  of  the 
plaintiffs*  agent  were  mere  '*ptiffing,"  or 
"dealer's  talk,"  or  expressions  of  opinion. 
Ttie  defendant  was  a  farmer  having  neither 
knowiedge  nor  experience  In  tbe  growth  of 
catalpa  trees,  and  he  might  be  expected  to 
give  entire  credence  to  tbe  statemeuts  of 
plaintiffs'  agent  touching  the  market  value 
and  gulck-growing  qualities  of  catalpa  and 
to  enter  Into  a  bargain  with  blm  on  such 
representations  and  only  t>ecanse  of  his  re- 
liance on  tbem.  This  observati<»i  is  par- 
ticularly true  touching  the  agent's  represen- 
tations as  to  the  market  price.  Since  tbe 
defendant  had  no  knowledge  of  epedosa 
-catalpa  nor  ito  market  price,  and  its  value 


or  market  price  was  not  readily  ascertain- 
able, the  plalntlfla*  agent  was  bound  to  tell 
him  tbe  truth  about  this  matter  within  his 
peculiar  knowledge,  if  be  volunteered  to  tell 
defendant  anything  whaterm  about  It. 

While  the  ml«  is  that  statements  of  val- 
oe  CHT  market  price  of  familiar  commercial 
commodltie^  like  grain,  wool,  and  the  like, 
are  ordinarily  mere  matters  of  oplnlm  (Graf- 
fenstetn  v.  Epstein,  23  Kan.  443.  33  Am.  Sep. 
171;  Bums  v.  Mahannah,  39  Kan.  87,  17 
Pac.  319 ;  12  B.  C  L.  281),  yet  the  rule  Is 
otherwise  where  the  value  or  market  price 
Is  didicult  of  ascertainment,  and  where  the 
vendor  Is  familiar  with  such  value  aud  the 
vendee  is  not  Where  an  unfamiliar  kind 
of  property  is  Involved  and  the  market  val- 
ue Is  not  easily  ascertained,  representations 
as  to  its  market  value  are  usually  consid- 
ered statements  of  fact  and  not  of  opinion; 
and,  where  a  vendor  knowingly  and  grossly 
misrepresents  the  true  market  value  of  such 
a  commodity  and  the  purchase  is  entirely 
ignorant  of  it  and  la  Induced  to  twy  in  re* 
liance  upcm  the  vendor's  false  statements  as 
to  Its  market  valu^  th»  vendee  may  have 
a  cause  of  action  or  a  defense  based  there- 
on. Murray  v.  Tolman,  102  III.  417,  44  N. 
El  748:  Kllgore  v.  Bmce,  166  Uass.  136.  44 
N.  E).  108;  Plcard  v.  McGormlck,  11  Mich. 
68:  Max  ted  v.  S^iwler.  94  Mich.  106;  109, 
53  N.  W.  921;  StoU  v.  Wellhom  (N.  J.  Ch. 
1903)  S6  Atl.  894;  Gonlan  v.  Boemer,  62 
N.  J.  Law,  53,  18  AXL  858;  Bacon  v.  Friable, 
IS  Hun.  26;  20  Gyc;  52,  58.  See,  also,  note 
in  3S  L.  B.  A.  426-429. 

In  Graflfensteln  v.  E^wteln,  si^ra,  Hr.  Jns> 
tlce  Brewer,  speaking  for  this  court,  recog- 
nized that  the  ordinary  role  did  nt^  apply 
where  the  market  value  was  not  xeadUy  de- 
tenntnabl&  It  was  there  said: 

"So,  also,  where  there  are  peculiar  means 
of  knowledge  possessed  by  one  and  not  open  to 
tbe  other,  as  where  a  dealer  in  precious  stones 
trades  with  one  Inexperienced  and  ignorant 
of  the  values  of  soch  articles.  AcquaintaDce 
with  such  values,  or  the  tests  of  quality,  is  not 
acquired  at  once,  or  by  the  mere  asking;  it 
requires  training  sod  time  *  ■  *  and  indeed, 
generally,  where  the  parties  cannot,  by  reason- 
able care  and  diligence,  place  themselves  upon 
equal  terms,  the  law  casts  a  faleher  obligation 
to  reveal  the  truth."  23  Kan.  445,  83  Am.  Kep. 
171. 

Again,  in  Speed  v.  Hollingsworth,  64  Kan. 
436,  441,  442.  88  FftC  496,  408,  this  court 

said: 

"We  are  referred  by  the  attorney  ofplaintiff 
below  to  Graffenstein  v.  Epstein,  23  Kan.  443 
[23  Am.  Rep.  171],  and  Bums  v.  Mahannah.  39 
Kan.  87  [17  Pac  3191,  as  supporting  the  judg- 
ment rendered.  In  those  cases  the  misrepre- 
sentations concerned  the  market  price  ot  an 
article  of  general  commerce.  The  market  price 
was  a  matter  of  pnblle  knowledge.  But  in 
both  of  those  cases  it  was  observed  tiiat  'thers 
were  no  circumstances  making  it  the  spedal 
duty  of  the  seller  to  communicate  tbe  knowl- 
edge, be  possessed  to  the  purchaser,  and  none 
giving  him  peculiar  means  of  ascertaining  the 
market  price  of  tbe  article  aold.'  We  have  no 
disposition  to  extend  the  nde  declared  lo  those 
cases,  and  prefer  to  limit  them  to  the  facts  di^ 
closed  therein." 
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The  rule  that  posttlve  statements  of  value 
are  mere  "pnffing"  or  the  lying  talk  In  which 
dealers  may  Indnlge  vith  -  Impunity  in  their 
transactions  with  ignorant  persons  la  one 
which  la  subject  to  criticism,  and  Is  not  uni- 
TersaUy  followed.  At  all  events,  courts 
should  steadily  set  their  faces  against  the  ex- 
tension of  its  application.  In  a  plain  case 
of  cheating,  Bwindllng,  or  gross  duplicity,  the 
rule  of  caveat  emptor  should  have  no  appli- 
cation. Nairn  v.  Bwalt,  61  Kan.  355,  32  Pac. 
1110. 

[I]  This  feature  of  the  case  was  snffldeutly 
covered  by  the  Inatmdlcau: 

"(10)  The  Jury  are  instructed  that.  If  you  be- 
lieve from  ul  the  evidence  that  the  market 

Erice  of  catalpa  trees  is  a  matter  of  public 
Dowledge  or  could  be  assertained  by  any  one 
by  reasonable  effort  and  inquiry,  then  any  false 
•tatementa  hy  the  plaiutiDEr'  oKent  as  to  the 
market  price  would  not  be  sufflcieot  to  avoid 
the  plaintiffs'  contract,  provided  it  was  signed 
with  a  full  opportunity  to  know  ita  contents. 
•  •  •  But  It  yon  bwieve  from  the  evidence 
that  the  market  price  of  such  catalpa  trees 
was  not  a  matter  of  public  koowledKe  or  could 
not  be  ascertained  by  reasonable  effort  and  in- 
qniry.  •  «  *  then  in  tliat  event  the  defend* 
ant  would  not  be  bound  by  said  written  order, 
etc. 

"(11)  The  jury  are  instructed  that  false  rep- 
resentations, in  order  to  constitute  a  defense  to 
a  contrast,  must  be  statements  as  to  past  or 
existing  facts,  and  not  merely  statements  of 
opinion  or  as  to  something  to  happen  in  the 
fntnre,  and  any  sucb  statements  of  opinion  or 
false  statements  of  something  to  happen  in  the 
future  are  for  the  puriiose  only  of  showiug 
circumstances  to  be  considered  by  the  jury  for 
wbatever  they  think  they  are  worth  as  to  the 
anestion  of  wnetbei>  or  not  the  plaintiffs'  agent 
made  false  representations  to  the  defendant  up- 
on which  defendant  relied  and  which  prevented 
defendant  from  having  a  full  and  fair  opportu- 
ni^  to  read  said  order." 

Since  we  have  seen  that  tlw  fiilse  r^re- 
■mtatlons  as  to  the  market  value  were  suf- 
ficient to  &roiA  this  contract,  we  need  not  en- 
ter the  more  debatable  inqidry  as  to  wheth- 
er the  fttse  rqjreaentatlons  as  to  the  quick 
growing  qualities  of  the  catalpa  tieedUnga 
were  likewise  statements  of  fact  on  which 
the  vendee  having  no  knowledge  of  catalpa 
might  rely,  or  whetbor  they  were  mere  ex< 
presslons  of  opini<Hi,  excusable  as  "puffing"  or 
"dealer's  talk."  On  the  main  poAnt  already 
covered  It  Is  dear  that  the  platntiffs  cannot 
prevail. 

Counsel  for  plaintiffs  conclude  wlUi  a  pea* 
almlstlc  and  gloomy  horoscope  of  the  future 
If  business  men  cannot  enforce  written  con- 
tracts according  to  thdr  terms.  But  we  are 
'bound  by  the  flndli^  of  fiact  .  From  0ie  time 
of  Cicero  until  now  It  has  been  the  law  that 
fraud  vitiates  contracts — vitiates  everything 
it  touches,  and  through  its  perpetration  no 
one  acqnires  a  right  of  action.  "Nemo  ex 
proprlo  dolo  consequltur  actionem."  How- 
ever reputable  a  business  firm  the  plaintiffs 
may  be,  the  Jury  has  found  that  their  agent 
procured  the  defendant's  signature  and  as- 
sent to  this  contract  through  fraud  and  mis- 


representation, and,  as  no  prejudicial  error 
Is  disclosed,  the  Judgmoit  Is  affirmed.  All 
the  Justices  concurring. 


(99  Kan.  316) 

GOOD  V.  HIOGINS.  (No.  20451.) 
(Supreme  Court  of  Kansas.  Dec.  9.  1916.) 

(SyUabus  bv  ihe  Court. r 

1.  Libel  ano  Sukoeb  ^=3124(3)— Actions 
— instbuctions. 

Instructions  to  a  jury  concerning  express 
and  implied  malice  examined,  and  held  sufficient- 
ly accurate  and  ^lain  for  the  purpose  of  the 
cause  under  consideration. 

[Ed.  Note.— For  other  cases,  sec  Libel  and 
Slander,  Cent.  Dig.  S  369 ;  Dec  Dig.  <^124(3).) 

2.  Libel  ai*d  Sx.ahdeb^b>125— Vbbdiotahd 

In  an  action  for  damages  for  slander,  in 
which  eight  separate  counts  were  pleaded  setting 
forth  different  slanderous  statements  uttered  by 
the  defendant,  it  is  held  not  to  be  reversible  er- 
ror for  the  trial  court  to  refuse  to  submit  a 
special  question  which  asked  how  much  damage 
the  Jury  allowed  for  each  separate  slander ;  and 
a  general  verdict  for  a  reasonable  sum  is  suffl- 
cienL 

[Ed.  Note.— For  other  cases,  see  Ubel  and 
Slander,  Cent.  Dig.  |  374;  Dec.  Dig,  «s»125.I 

3.  Libel  anb  Slanobs  «s3l21(2)— Actions- 
Excessive  Dauaoes. 

Where  two  persons  are  candidates  for  a  pub- 
lic office,  and  one  publicly  proclaims  the  other 
to  be  a  "thief,"  an  "embezzler,"  "dishonest." 
"crooked,"  and  the  like,  and  the  Jury  specially 
finds  that  such  statements  were  not  made  in 
good  faith,  a  verdict  awarding  damages  in  the 
sum  of  $1,500  to  the  slandered  person  cannot 
be  disturbed  as  excessive. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  S  354 ;  Dec.  Dig.  «s>121(2).) 

4.  Libel  and  Slandeb  ®»48(3)— Pbivxleoe 
— Pdbucations  Conoebnino  Candidate. 

Before  such  statements  concerning  a  candi- 
date for  office  can  be  juetified  or  excused  as 
privileged,  it  must  be  shown  that  they  were  ut- 
tered in  good  faith,  in  the  sincere  belief  of  their 
truth,  and  with  good  reason  to  believe  that  they 
were  tme.  and  that  tfaey  were  uttered  in  an 
honest  endeavor  to  lay  the  facts  before  the  elec- 
tors as  to  the  real  fitness  of  the  candidate  who 
sought  their  suffrages.  Coleman  v.  MacLennao, 
78  Kan.  711,  98  Pac.  2ijl,  20  L.  B.  A.  (N.  S.) 
361,  130  Am.  St  Rep.  390. 

[Ed.  Note. — For  other  cases, 'see  Libel  and 
Slander,  Cent  Dig.  {  146;  Dec.  Dig.  «=>48(8).) 

Appeal  from  District  Court,  Mitchdl 
County. 

Action  by  Robert  Good  against  J.  W,  Hig- 
glns.  Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed.' 

Smith  &  Else,  of  Osborne,  and  C  M. 
HIgley,  of  Cawker  City,  for  appellant  Lata 
&  Jordan,  of  Belolt,  and.  J.  W.  Tucker,  of 
Cawker  City,  for  appellee. 

DAWSON,  J.  The  plaintiff  brought  this 
action  for  damages  on  account  of  certain 
slanderous  statements  made  by  defendant 
against  plaintiff  while  the  latter  was  a  candi- 
date at  an  Informal  election  held  in  Cawker 
City  to  determine  the  popular  choice  for 
postmaster,  pursuant  to  an  arrangement  be- 
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twerai  OoDgressman  Jobn  R.  Connelly  and  the 
candidates  seeking  his  favor  and  recommen- 
dation for  that  appointment. 

The  petition  in  eight  counts  alleged.  In 
substance,  that  prior  to  that  election  and 
while  the  campaign  was  progresdng,  in  the 
presence  of  various  electors,  the  defendant 
bad  willfully  and  maUdonsly  nttered  and 
published  false,  scandalous,  and  defamatory 
slanders  concemfng  the  plaintiff,  as  follows: 

"Robert  Good  is  dishonest."  "If  Robert  OooO 
is  as  crooked  in  the  post  office  as  he  was  in  the 
Chautauqua  business  he  won't  last  six  months." 
"Robert  Good  simply  stole  the  Chautauqua 
blind  and  has  been  stealing  right  along,  and  I 
can  proTe  it."  "Robert  Good  is  an  embezzler 
and  I  can  prove  it."  "If  Good  gets  the  poat  of- 
fice and  be  is  aa  dishonest  in  handling  that  busi- 
ness as  be  was  in  the  Chautauqua  business,  he 
will  not  last  long."  "Good  is  a  thief  and  em- 
bezzler and  he  ought  to  be  behind  bars."  "Why 
he  [plaintiff]  has  that  home  up  there  that  he  got 
with  muiey  that  be  stole  from  the  Cliautau()ua 
association."  "Good  is  a  thief  and  an  embezzler 
and  ought  to  be  in  the  penitentiary.** 

The  defendant's  answer  pleaded  certain 
business  transactions  touching  the  purchase 
of  a  newspaper,  the  giving  of  certain  notes 
by  defendant  and  others  to  borrow  money 
to  buy  the  newspaper;  that  the  paper  was 
bought  In  the  name  of  certain  trustees,  and 
that  plaintiff  was  to  have  it  when  be  had 
fully  paid  the  purchase  price ;  that  plaintiff 
had  agreed  to  sell  a  newspaper  owned  by  him 
tn  Jamestown  and  apply  the  proceeds  on  the 
notes ;  that  he  failed  to  do  so  but  bought  a 
homestead  residence  instead;  that  be  had 
falsely  represented  that  he  was  the  owner 
of  the  newspaper;  that  In  disregard  of  bis 
agreement  with  defendant  and  others  he  had 
made  another  contract  with  the  former  own- 
er of  the  newspaper  for  its  purchase,  fraudu- 
lently attempting  to  supersede  the  trustees 
and  signers  of  the  notes;  that  plaintiff,  as 
secretary  and  manager  of  the  Lincoln  Part 
Chautauqua  Association,  had  Induced  de- 
fendant and  others  to  guarantee  the  Chau- 
tauqua expenses,  and  had  misrepresented  its 
financial  condition,  and  that  It  had  become 
insolvent  under  plalntifiTs  management;  and 
that  In  1912  plaintiff  conducted  another 
Chautauqua  and  had  induced  defendant  and 
others  to  guarantee  the  payment  of  certain 
of  its  expenses,  and  that  he  had  violated  his 
promise  to  satisfy  these  In  order  and  that  he 
had  diverted  the  funds  to  other  purposes,  and 
that  the  defendant  and  the  other  guarantors 
were  being  called  on  by  creditors  to  pay  upon 
their  guarantee,  and  that  plaintiff  had  never 
rendered  a  complete  account  of  the  Chau- 
tauqua  affairs. 

Defendant  also  pleaded  the  plalntlfTs  can- 
didacy for  the  office  of  postmaster,  and  that 
such  statements  as  he  had  made  concerning 
plaintiff  (not  admitting  their  form  or  sub- 
stance as  set  forth  in  the  petition)  were 
made  with  full  knowledge  of  the  facts,  with- 
out malice  and  in  good  faith,  canvassing  the 
worth  of  character  and  qualifications  of 
plaintiff  for  the  office  of  postmaster,  and 


that  all  he  had  said  ooocemlng  plaintiff  wa» 
true,  and  Jnstlfled  and  privileged,  and  that: 
"Believing  and  having  good  reason  to  believe 
that  the  plaintiff  was  an  unfit  and  improper  per- 
son to  hold  the  office  to  which  he  aspired,  he  did. 
without  malice,  oppose  the  election  of  plaintiff 
as  he  felt  in  duty  bound  to  do  and  did  try  to 
dissuade  electors  from  voting  Cor  plaintiff  and 
to  vote  for  the  successful  candidate." 

nalnttfl  filed  an  extended  reply,  making 
appropriate  traveraes,  and  explaining  and 
Justifying  his  conduct  tn  the  newspaper  deal, 
the  purchase  of  his  reddence,  his  claim  of 
omiersbip  of  the  newspaper,  his  record  as 
secretai:y  and  manager  the  Chautauqua, 
and  its  financial  affairs. 

The  cause  was  tried  to  a  Jury  and  a  gen- 
eral verdict  for  plainUfl  was  rendered, 
awarding  him  $1,600  as  damages.  Certain 
special  questions  were  submitted  in  wblch 
the  Jury  were  asked  to  state  whether  defoid- 
aht  bad  called  the  plaintiff  "a  thief,"  "em- 
bezzler," "crooked."  "dishonest,"  and  the  like. 
All  of  these  were  answered  "Tes.** 

Other  questions  were  submitted : 

"Question  6.  If  any  statements  were  made  by 
defendant,  were  they  made  during  the  campaign 
for  postmaster?  Answer:  Yea. 

"Question  (5.  If  any  such  statements  were  ever 
made,  were  they  made  or  uttered  in  good  .faith 
for  toe  purpose  of  inducing  voters  to  vote  for  a 
particular  candidate?  Answer:  no." 

From  the  Judgment  on  the  verdict,  defend- 
ant appeals,  asdgning  error  in  the  instnie- 
tloDS,  in  the  court's  refusal  to  anlKnlt  a  spe- 
cial question  asked  by  defendant,  and  in  the 
excessive  verdict: 

CI]  The  court  instructed  the  Jury  concern- 
ing express  and  implied  malice  as  follows: 

"(5)  Slander  is  the  malicious  defamation  of  a 
person  with  respect  to  bis  or  her  character,  trade, 
profession,  or  occupation,  by  words  or  signs. 

"(<>)  Malice  means  a  wrongful  act  done  mten- 
tionally  without  just  cause  or  excuse. 

"(7)  The  words  must  be  uttered  maliciously  be- 
fore a  recovery  can  be  had  of  the  speaker. 

"(8)  While  ordinarily  the  words  must  have 
been  uttered  maliciously  and  it  must  so  appear 
before  a  recovery  can  be  had  of  the  speaker, 
yet  you  are  instructed  that  the  words  falsely 
imputing  to  a  party  the  commission  of  a  crim» 
are  actionable  per  se.,  that  is,  actionable  in 
themselves,  and  the  law  presumes  that  the  party 
uttering  them  intended  maliciously  to  injure  the 
person  concerning  whom  they  were  spoken  unless 
the  contrary  appears  from  the  evidence,  occa- 
sion, or  manner  of  speaking  them.  Such  malice 
so  presumed  is  known  as  implied  malice  as  dis- 
tinguished from  express  malice." 

"17.  In  an  action  for  a  slander  punitive  or 
exemplary  damages  can  be  allowed  only  when 
defendant  is  found  to  have  been  actuated  by 
express  malice.  Express  malice  is  defined  in 
paragraph  6  of  these  instructions. 

"18.  *  ♦  ♦  But  aa  to  whether  •  •  • 
you  award  any  sum  as  punitive  damages  rests  in 
your  sound  discretion,  and  yoM  would  not  be 
compelled  to  award  any  sum  as  punitive  dam- 
ages, even  though  you  should  find  that  the  de- 
fendant did  malicioualy  speak  the  words  as  al- 
leged in  the  petition." 

It  is  contended  that  no  distinction  is  here 
made  between  implied  malice  and  express 
malice,  and  that  this  distinction  was  Impor- 
tant because  no  evidence  of  actual  damages 
was  shown.  We  think  the  court's  instruc- 
tions on  this  Tfoint  were  plain  and  sofficienL 


Digitized  by 


Google 


STATE  V. 


DANIELS 


675 


Moreover,  the  record  discloses  positive  evi- 
dence toucblDg  plaintiff's  actual  damages. 
The  plaintiff  testified  tbat  many  of  the  per- 
sons in  whose  hearing  the  defendant  had  ut- 
tered the  slanderous  statements  concerning 
plaintiff  had  reported  the  defendant's  lan- 
guage to  him: 

"Q.  State  whether  or  not  these  discussions 
in  your  place  of  business  were  ever  had  with  ref- 
erence to  the  effect  it  had  on  the  piU>Ii8hiDe  of 
your  paper. 

"Counsel  for  Defendant:  "Object  to  the  ques- 
tion for  tbe  reason  it  is  incompetent,  irrelevant, 
and  immaterial,  and  calls  for  a  conclusion. 

"The  Court:  Objection  sustained.  •   •  • 

**Q.  Ton  may  state  your  feelings  when  theso 
statements  were  made  to  you.  •  •  •  A.  I 
felt  very  much  hurt  and  bumiliated.  •  •  • 
A.  My  feelings  as  I  stated  were  particularly  a 
hurt  feeling  and  one  of  deep  humiliation,  which 
made  it  almost  impossible  tor  quite  a  period  of 
time  for  me  to  meet  those  with  whom  I  had  been 
associated.  •  •  *  A.  For  quite  a  period  of 
time  it  affected  me  very  seriously  in  a  mental 
way  and  affected  my  ability  to  transact  business 
to  such  an  extent  that  at  some  times  I  even  left 
the  office  and  would  go  away  by  myself  in  order 
to  recover  my  usual  state  of  mind  and  get  con- 
trol of  my  nerves." 

Damages  of  the  sort  testified  to  by  plain- 
tiff are  about  the  only  kind  of  damages  that 
the  victim  of  a  slander  would  ordinarily  sus- 
tain or  would  be  able  to  prove;  and  unless 
the  courts  will  redress  the  grievances  of  a 
slandered  person  on  this  kind  of  proof,  it 
might  as  well  be  judicially  declared  that 
slander  la  not  an  actionable  wrong.  Tbe 
Jury  found  that  the  slanderous  words  were 
not  uttered  in  good  faith,  and  this  together 
with  the  general  verdict  seems  sufficient  to 
cover  the  essential  of  express  malice. 

[2]  Complaint  Is  made  of  the  court's  re- 
fusal to  submit  to  tbe  Jury  this  question: 

"If  yon  find  for  the  plaintiff,  state  how  much, 
if  any,  you  allow  upon  each  separate  cause  of 
action." 

Here  was  no  error.  While  rules  of  good 
pleading  encourage  the  separate  statement  of 
technically  different  causes  of  action,  for 
the  conrentence  of  the  court,  Jury,  and  Utl- 
santo,  so  tbat  plaintiffs  several  allegations 
may  be  more  readily  traversed,  admitted, 
denied,  proved,  and  disproved  seriatim,  yet 
in  an  action  t<a  slander  It  would  aerve  no 
good  pnrpose  to  catechise  the  jury  on  how 
much  tbey  assessed  the  defendant  for  call- 
ing the  plaintiff  a  thief,  bow  much  for  call- 
tDg  him  an  embeczler,  how  mneta  for  calling 
him  dislume^  etc.  See  Thompson  t.  Harris, 
M  Kan.  124,  67  Pac.  456,  01  Am.  St  Rep. 
1ST.  If  the  defendant  be  beld  to  the  same 
technical  strtetDess  whicb  he  invokes,  bis 
special  question  really  involved  eight  ques- 
tions In  one  since  there  were  eight  causes  of 
action  pleaded.  Ballroad  Oo.  v.  Aderbold, 
68  Kan.  293,  49  Pac.  83.  But  It  may  be  con- 
ceded without  disturbing  the  result  tbat  tbe 
Jury  never  did  go  throng^  tbe  eight  spedflc 
and  Borate  causes  and  allow  so  much  on 
tbe  first,  80  mudi  coi  tbe  second,  so  much  on 
each,  and  add  up  tbe  aerate  Items  to  a 
total  of  $1,500  as  found  by  their  verdict. 


Like  sensible  men  they  considered  all  the 
facts,  and  In  the  exercise  of  their  best  Judg- 
ment awarded  the  plaintiff  a  sum  wltbin  the 
tota4  amount  prayed  for  sufficient  in  their 
opinion  to  compensate  him  for  his  grievanc- 
es. No  court,  would  permit  a  Jury  to  be  cate- 
chised in  a  personal  Injury  case  on  how  much 
they  allowed  for  each  sprain,  each  bruise, 
each  fracture,  and  tbe  like,  and  no  logical 
difference  is  discoverable  here  to  Justify  a 
different  practice. 

[3, 4]  Under  the  error  assigned  on  the  ex- 
cessive verdict,  the  defendant  contends  that 
the  statements  were  privileged  because  the 
plaintiff  was  a  candidate  for  office.  To  be 
privll^ed  under  that  rule  (Coleman  v.  Mac- 
Lennan,  78  Kan.  711,  98  Pac.  281,  20  U  R. 
A.  [N.  S  ]  361, 130  Am.  St.  Rep.  390),  It  should 
be  made  to  appear  that  defendant  uttered  the 
statements  in  good  faith,  believing  with  good 
reason  that  they  were  true,  and  that  he  did 
so  in  a  sincere  effort  to  advise  the  electors 
what  manner  of  man  the  plaintiff  was  who 
sought  their  suffrages.  But  the  Jury  has 
foreclosed  the  po^lbillty  that  the  statements 
which  he  uttered  concerning  bis  opponent 
were  made  In  good  faith  in  a  sincere  effort  to 
apprize  the  electors  of  d^endant's  fitness 
for  postmaster.  Few  men  would  consider 
an  award  of  |1,500  an  adequate  compensa- 
tion for  being  subjected  to  sudi  slanders  as 
were  uttered  against  this  plaintiff  In  and 
about  the  COTamunlty  In  which  he  redded. 

Certainly  the  verdict  la  not  excessive,  and 
since  no  substantial  error  la  discernible,  the 
Judgment  la  affirmed.  All  the  Justioes  otra- 
currlng. 

(»  N.  H.  t»} 
STATB  ▼.  DANIELS.    (Ko.  1898.) 
(Supreme  Gourt  of  New  Mexico.    Sept  20, 
1916.    Rehearing  Denied  Dec  28,  191&) 

(SyUahuv  by  the  Court.) 
Cbimikal  I/AW  ^»603(2)  —  Gontinuancb — 

PBOCEEDINOS  to  pBOOUBl-nAPmOATIOir. 

A  party  seeking  a  postponement  of  a  trial 
for  any  cause  should  ordinarily  apply  therefor 
by  written  motion,  supporting  same  by  affi- 
davit 

[Ed.  Note.— For  other  cases,  see  CHminal 
Law,  Cent.  Dig.  ${  1349,  1360.  1355 ;  Dec  I>ig. 
«=»603(2).] 

Appeal  from  District  Court,  Guadalupe 
County;  D.  J.  Leahy,  Judge. 

James  Noah  Daniels  was  convicted  of  man- 
slaughter, and  appeals.  Affirmed. 

Tbe  appellant,  James  Noah  Daniels,  and 
his  brother,  Hney  Daniels,  were  jointly  In- 
dicted at  the  September,  1915,  term  of  tbe 
district  court  of  Guadalupe  county  for  tbe 
murder  of  John  A.  Tatum,  the  indictment  al- 
leging tbat  tbe  wound  which  caused  death 
waa  inflicted  with  a  bullet  from  a  gun  on 
Bfay  26, 1915 ;  death  resulting  on  the  4tb  day 
of  Jnne  following.  The  Indictment  was  r^ 
turned  S^tember  28,  191S,  and  the  defend- 
ants were  evidently  arrested  on  the  same 
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day,  tor  tbey  were  arraigned  and  entered  a 
plea  of  not  gnllty  at  t:30  p.  m.  of  that  day. 
Tbe  case  was  set  for  trial  the  following 
fninrsday,  September  30th,  and  on  that  day 
was  tried,  with  the  result  that  a  verdict  of 
guilty  of  manslaughter  was  returned  against 
the  appellant,  and  a  verdict  of  not  guilty 
against  his  codefendant  From  a  Judgment 
of  - the  trial  court  sentencing  appellant  to  a 
term  of  from  seven  to  ten  years  In  the  peni- 
tentiary, appellant  prayed  and  was  granted 
this  appeeL 

F.  Falrcloth,  of  Santa  Rosa,  for  appellant 
H.  S.  Bowman,  Asst  Atty.  Gen.,  for  the  State. 

HANNA,  3.  (after  stating  the  facts  as 
above).  The  appellant  assigns  two  grounds  of 
error:  First,  that  the  court  erred  In  not 
granting  him  six  days  In  which  to  prepare 
his  defense;  second,  that  the  court  erred  In 
not  postponing  his  trial  until  his  attorney 
had  an  opporuinity  to  talk  to  the  witnesses 
and  until  ttaey  arrived  at  the  place  of  trial. 

An  examination  of  the  record  discloses 
that,  after  the  arraignment  of  the  defend- 
ants, the  ctfuse  was  set  down  for  trial  for 
Thursday  morning,  September  30,  1015,  with- 
out any  objection  from  either  defendant,  on 
which  date  the  def^dants,  accompanied  by 
their  attorney,  appeared  and  announced 
ready  for  trial.  A  jury  was  impaneled,  and 
the  cause  proceeded  to  trial  without  objection 
or  motion  for  continuance,  and  the  Qrst  objec- 
tions which  appear  in  the  record  raising  the 
grounds  here  urged  under  the  assignments 
of  error  were  raised  in  the  motion  for  a  new 
trial,  where  appellant  set  up  that  at  the  time 
of  his  arraignment  a  request  was  made  in 
open  court,  by  his  attorney,  for  six  days' 
time,  or  until  Monday,  October  3,  1916,  to 
prepare  for  the  defense  in  said  cause,  which 
request  was  denied  by  the  court.  It  Is  fur* 
ther  set  out  in  the  motion  for  a  new  trial 
that,  (Hk  the  day  the  canse  was  called  for 
trial,  the  defendant,  by  his  attorney,  ad* 
vised  the  court  that  the  witnesses  for  the 
defendant  lived  long  distances,  and  that  th^ 
bad  not  7^  arrived,  again  reqnesttDg  that  the 
trial  be  postponed  nntU  he  bad  an  oi^rtunity 
to  tatlE  to  said  witnesses,  which  request  was 
denied  by  the  court  The  motion  for  new 
trial  was  accompanied  by  two  affidavits  of 
appellant  wherein  be  set  up  that  through 
counsel  be  made  a  request  In  open  court  for 
a  postponement  of  six  days  to  prepare  for  the 
defense  in  the  cause,  wbldb  was  denied;  and 
that  he  bad  no  opportunity  of  consulting  his 
witnesses  between  the  time  of  bis  arrest  and 
arraignment  and  the  time  of  Ids  trial,  and  tbat 
his  wltneffies  lived  at  a  long  distance  and  did 
not  arrive  until  the  trial  of  salA  cause  had 
commenced.  The  facts  set  np  In  ttie  affida- 
vits were  verified  his  brother  and  co- 
defendant  and  one  J.  W.  Bmnt 

The  trial  court  entered  an  order  overrul- 
ing the  motion  for  a  new  trial,  setting  out 
therein  that  no  motimt  for  continuance  or 


postponement  was  filed  In  said  cause,  but  tiiat 
an  Informal  request  was  made  by  counsel  for 
the  defendant  for  a  postponement  for  a  peri- 
od of  six  days,  which  request  was  reftued 
for  the  reason,  as  stated  by  the  court  at 
the  time,  that  the  petit  jury  would  be  di»- 
(barged  prior  thereto,  as  there  was  not  safll- 
dent  business  to  retain  tbem  so  long;  the 
court  then  advising  counsel  that  be  migiit 
file  a  motion  tor  a  contlnnnnce  if  be  aaw  fit 
to  do  so,  whereupon  counsel  said.  In  suit- 
stance,  that  he  preferred  a  trial  at  tbe 
present  term  of  conrt  The  orda  of  tbe 
trial  court  furOmr  nOteA  tbat  tbe  only  wi^ 
nesses  who  were  called  upon  to  ^tify  in  be* 
half  of  defendant  concerning  tbe  facts  snr- 
rounding  tbe  homicide  were  tlie  defendant 
and  his  brother,  both  of  whom  were  present 
at  the  time  of  tbe  request  for  posti>onemeDt 
and  that  counsel  tor  defendant  bad  ample 
time  to  consult  with,  and  in  fact  did  consult 
with,  both  wltnemes  prior  to  tbe  time  said 
cause  was  called  for  triaL  The  order  ot 
the  trial  court  recited,  further,  that  It  was 
therefore  qnlte  apparent  that  defendant's 
case  was  in  no  wise  prejudiced  by  the  late 
arrival  of  the  other  witnesses  who  testified 
concerning  other  matters.  It  therefore  clear- 
ly appears  that  the  defendant  elected  to  pro- 
ceed with  tbe  trial  of  the  cause,  declining  to 
apply  for  a  continuance  and  expressing  a 
desire  to  proceed  with  the  trial  at  the  term 
of  court  then  In  session,  and  would  now  seek 
to  speculate  upon  the  denial  of  his  oral  re- 
quest for  a  postponement  of  six  days  which 
was  made  at  the  time  of  the  arraignment  of 
the  defendant. 

Under  the  terms  of  our  statute  (Code  1915, 
S  4458),  an  application  for  a  continuance  most 
be  supported  by  oath  unless  the  facts  be  vritb- 
1d  tbe  linowledge  of  tbe  court,  and  by  section 
4462,  Code  1915,  It  would  clearly  appear  that 
tbe  motion  for  continuance  should  be  in  writ- 
ing. We  are  not  concerned,  however,  with  the 
question  of  the  sufficiency  of  a  motion  for  a 
continuance  because  it  does  not  appear  that 
the  defendants,  cv  either  of  them,  desired  more 
than  a  postponement  of  tbe  cause,  and  failing 
to  secure  such  postponement,  so  far  as  tbe 
record  discloses,  they  were  willing  to  proceed 
with  the  trial  of  the  cause  without  further  ob- 
jection. The  court  had  substantial  reasons 
for  refusing  the  postponement  but  evldraitly 
would  have  granted  a  continuance  had  the 
same  been  applted  for.  Unquestionably,  tbe 
accused  is  oitltled  to  a  reasonable  time  t» 
prepare  bis  defirase,  but  tbe  case  of  tbe  ae> 
cnsed  may  be  set  for  trial  at  the  same  tem 
ot  court  at  whidi  be  was  arrested  if  he  b 
given  snffident  time  to  employ  counad  and 
pr^re  for  trial.  It  appears  that  the  wit* 
nesses  wne  presoit  in  court  and  with  tb» 
vrltnesses  for  the  state  were  put  under  the 
rule.  There  Is  an  inforaioe  to  be  gained 
from  tbe  order  oi  tbe  trial  conit  tbat  mm 
of  the  witnesses  did  not  arrive  nntil  after  tts 
trial  had  commenced,  but  tbe  defendants. 
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DOT  either  of  them,  attempted  ft  sbowlng  that 
tbeiy  were  proceeding  to  trial  or  compelled 
BO  to  do  In  the  absence  of  any  material  wit- 


It  has  generally  been  held  that : 
"When  a  party  seeks  a  postponemeht  of  a 
trial  for  any  cause,  the  nsiial  practice  Is  to 
make  a  direct  application  therefor  to  a  court 
by  motion."   6  R.  C.  I*  562. 

And  as  pointed  out  In  tbe  same  section 
qnoted  from,  the  application  must  be  formal 
In  character  and  in  writing,  except  possibly 
under  special  or  peculiar  circumstances,  and 
supported  by  affidavit 

With  fbese  requirements  in  mind,  It  is 
clearly  evident  that  no  error  was  committed 
by  the  district  court  in  denying  the  oral  re- 
quest of  the  defendants  for  a  postponement  of 
the  cause.  Bad  a  formal  siiowlng  been  made, 
we  might  be  concerned  with  the  question  of 
whether  or  not  the  court  bad  exercised  sound 
discretion  In  refusing  the  request;  but  we 
are  not  called  upon  to  make  such  inquiry, 
because  It  Is  apparent  from  the  record  that 
the  defendants  desired. an  Immediate  trial, 
except  for  the  few  days'  delay  which  was 
■onght,  and  their  request  for  this  delay  was 
not  seriously  urged  when  It  became  apparent 
that  a  continuance  beyond  the  term  would 
be  neceffiaiy  ahould  the  request  be  granted. 

For  the  reason  stated,  we  find  no  error  In 
tbe  record,  and  the  Judgment  of  the  trial 
court  Is  affirmed,  and  it  Is  so  ordered. 

BOBBRTS.  C  J.,  and  PARKER,  concur. 


W  Utah,  19) 

UTAH  LAKE  IRR,  CO.  v.  JENSEN. 
(No.  2862.) 

(Supreme  Court  of  Utah.    Nov.  23,  1916.) 

1.  Appeal  amo  Ebbob  ^1002— Contuctino 
Eyidencb. 

A  finding  for  appellee  will  not  be  disturbed 
because  based  .<»  conflicting  evidence. 

[Ed.  Note.— Fn  other  casea,  see  Appeal  and 
Error.  Cent.  Dig.  U  3836-3837;  Dee.  Dig.  <8=> 
1002.] 

2.  Eminent  Domain  ^3221  —  Dauaoxs  — 
Question  fob  Jubt. 

Whether  seepage  of  waters  from  a  suitable 
and  properly  constructed  and  operated  canal 
will  collect  m  such  quantity  as  to  injuriously 
affect  adjoining  lands  is  a  question  of  fact  and 
not  of  law,  and  is  dependent  upon  the  particular 
conditions  and  facts  of  tbe  case. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  H  S60,  661;  Dee.  Dig.  ^ 
221.] 

3.  Ehinxnt  Domain  <ps302— Canals— Dam- 

AOBS. 

In  action  to  condemn  land  for  canal  pur- 
poses, the  damages  recoverable  by  a  landowner 
are  sudi  as  naturally  and  dlrecuy  result  from 
the  improvement  properly  constructed  and  op- 
erated. 

[Bd.  Note.— For  other  cases,  see- Eminent  Do- 
main, Cent  Dig.  8  236;  Dec.  Dig.  ^92.] 

4.  Ehinknt  Ddhaih  «s>160  —  Dahaqbs  to 
Lakd— Gajtai.. 

In  action  to  condemn  for  canal  purposes,  a 
strip  of  land,  22^  to  50  feet  in  width  and  956 


feet  long,  diagonally  through  a  farm  of  about 
SS  acres  under  a  nigh  state  of  cultivation,  It 
appearing  that  the  canal  would  disarrange  the 
irrigation  system  and  the  walls  of  the  farm 
barn,  and  that  about  ^  acres  would  be  so 
water-soaked  as  to  be  wortliless,  an  award  of 
S210  for  tbe  strip  taken,  and  $1,042.50  for  In- 
jury to  lands  not  taken,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  402;  Dec.  Dig.  «=>150.] 

5.  EWNENT  DOUAIH  «S»82— DAHAOXa— HiaH- 

WAT— EaSEUENT. 
In  proceedings  to  condemn  for  canal  pur- 
poses a  strip  of  land  crossing  a  highway  on  a 
farm,  the  canal  to  cross  the  highway  underneath 
tho  surface,  the  landowner  was  entitled  to  at 
least  some  compensation  for  the  land  within  the 
liigbwny.  since  she  owned  the  fee  of  such  land, 
although  burdened  with  the  highway  easement 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  S§  215-219;  Dec.  Dig.  «=» 
S2;   Highways,  Cent  Dig.  §  360.] 

Appeal  from  District  Court,  Salt  Lake 
County;  0.  W.  Morse,  Judge. 

Action  by  the  Utah  Lake  Irrigation  Com- 
pany against  Hannah  C  Jensen.  From  the 
Judgment,  plaintiff  appeals.  Affirmed. 

Stewart,  Stewart  &  Alexander,  of  Salt 
Tjake  City,  for  appellant.  Smith  &  McBroom, 
of  Salt  Lake  City,  for  respondent. 

STRAUP,  a  J.  The  plaintiff,  the  con- 
demnor, brought  this  action  to  condemn  for 
canal  purposes  a  strip  of  ground,  22^  to  50 
feet  in  width  and  955.1  feet  long,  diagonally 
through  the  defendant's  lands,  an  improved 
farm  of  about  25  acres,  and  to  assess  the 
damages.  The  Jury  awarded  the  defendant 
¥210  for  the  strip  taken  and  $1,042.50  for 
damages  to  adjoining  lands  not  taken.  The 
controversy  chiefly  relates  to  alleged  Inju- 
ries to  lands  not  taken.  There  Is  no  substan- 
tial disagreement  between  the  parties  that 
as  to  such  lands,  the  defendant  was  entitled 
to  recovery  for  all  the  present  and  future 
damages  naturally  and  reasonably  incident 
to  a  proper  construction  and  c^ratlon  of  the 
canal,  but  not  as  to  such  as  may  result  from 
an  Improper  or  negligent  construction  or 
operation  of  It  In  that  connection  the  plain- 
tiff proposed  this  request  to  charge: 

"The  defendant  in  this  case  has  attempted  to 
show  that  the  defendant's  laud  will  be  water> 
logged  or  water-soaked  by  reason  of  the  con- 
struction and  operation  of  the  plaintifiTs  canal. 
You  are  instructed  to  disregard  and  not  cousid-  • 
er  all  such  eridence." 

It  iB  ntftlced  that  the  request  to  not  predi- 
cated on  the  theory  of  a  water  logged  or 
soaked  condition  of  the  land  due  to  a  ne|^- 
gent  construction  or  operation  of  the  canal. 
It  rather  assumes  that  such  a  condltloD 
could  remit  only  from  an  improper,  constrac- 
tion  or  negligent  operatlfm.  At  leaist  that  Is 
what  Is  argned  for  the  request  Tbe  court 
refused  tt,  and  diarged  this: 

"In  determining  whether  the  remaining  land 
has  been  damaged  by  the  taking  of  the  land  (or 
the  rigltt  of  way  and  the  constructiMi  and  op- 
eration of  the  canal  thereon,  and  tbe  extent  of 
such  damage,  you  should  consider,  so  far  as 
shown  by  the  evidence,  the  effect  the  taking  of 
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the  smaller  tract  of  land  in  the  manner  in  which 
it  Is  taken  from  this  farm  will  hare  upon  the 
coDTenieDt  and  economical  operatioD.  irrigation, 
and  conduct  of  the  farm.  You  should  also  con- 
sider, Eo  far  ns  shown  by  the  evidence,  the  ques- 
tion as  to  whether  in  the  operation  of  the  said 
canal  by  the  plaintiff  in  an  ordinarily  careful 
and  prudent  manner,  water  will  escape  there- 
from where  it  crosses  tbe  defendant's  land,  and 
will  water-soak  and  injuriously  affect  the  re- 
maining land  situated  below  the  canal;  and  from 
all  the  evidence  in  the  case  determine  what  the 
depreciation,  if  any.  In  the  fair  market  value  of 
the  remainder  of  the  land  was  on  February  5, 
1014,  by  reason  of  the  taking  of  the  ^^/loo  of 
an  acre  and  the  construction  and  operation 
thereon  of  plaintiff's  canal." 

[1]  .It  Is  noticed  tbe  charge  is  predicated  on 
a  water-soaked  condition  of  tbe  land,  result- 
ing from  a  careful  and  prudent  operation  of 
the  canal.  TBe  plaintiff  first  asserts  that 
there  is  no  evidence  to  show  that  any  of  the 
land  not  taken  will  be  water  logged  or  soak- 
ed, and  hence  that  the  court  erred  in  snbmit- 
ting  such  a  question  to  the  Jury.  We  think 
there  Is  evidence  to  support  a  finding  In  the 
defendant's  favor  on  the  submitted  hypothe- 
sis. True,  the  evidence  as  to  that  is  in  di- 
rect and  Irrecondlable  conflict;  but  the  plain- 
tiff aceompUshes  nothing  here  by  pointing  its 
finger,  as  it  does,  to  that  portion  of  the  evi- 
dence most  favorable  to  it  and  doubling  Its 
fists  OQ  that  against  lU 

[2,  3]  Tbe  further  contention  made  is  that 
any  substantial  damage  to  adjoining  lands 
from  seepage  of  waters  from  the  canal  would 
so  necessarily  result  from  a  negligent  con- 
struction or  operation  of  the  canal  as  not  to 
be  recoverable  in  this  action.  Whether  seep- 
age of  waters  from  a  suitable  and  prt^erly 
oonstructed  and  operated  canal  will  occur 
in  su<^  quantity  as  to  injuriously  aEFect  ad- 
joining lands  Is  not  a  question  of  law,  but 
of  fact,  and  is  dependent  upon  the  particular 
conditions  and  facts  of  tbe  case.  That  all 
present  and  future  damages  from  such  source 
naturally  and  directly  resulting  from  the  Im- 
provement properly  constructed  and  operated 
are  recoverable  in  such  an  action  as  this  is 
well  settled.  2  Kinney,  Irrigation,  S  1082; 
1  Wlel,  Water  Rights,  p.  669;  Denver  City 
Irr.  &  Water  Co.  v.  Mlddaugh,  12  Colo.  434, 
21  Pac.  566,  13  Am.  St.  Rep.  234;  Mlddel- 
kamp  V.  Bessemer  Irr.  Ditch  Co.,  46  Colo. 
102,  103  Pac.  280,  23  L.  R,  A.  (N.  S.)  795. 

[4]  It  is  also  claimed  that  the  damages 
awarded  for  lands  injuriously  aftected  are 
excessive.  Tbe  defendant  gave  evidence  to 
show  that  the  whole  of  her  farm  Is  "under 
a  high  state  of  cultivation,  and  well  adapted 
to  raise  all  kinds  of  grains,  fruits,  and  vege- 
tables"; that  tbe  canal  runs  diagonally 
through  it,  affecting  and  dlsarranglug  tbe  Ir- 
rigation system  on  her  lands  and  tbe  walls 
of  ber  bam  or  corral ;  that  about  8^  acres 
will  be  so  water  soaked  or  logged  as  to  ren- 
der them  worthless,  and  that  the  Improve- 
ment otherwise  interferes  with  tbe  use  and 
enjoyment  of  her  property.  Her  witnesses  es- 
timated her  damages  to  be  from  $2,800  to  $6,- 


000.  The  jury  awarded  her  $210  for  the  strip 
taken  and  $1,042.50  for  injury  to  lands  not 

taken.  There  thus  Is  evidence  to  support  the 
verdict. 

■  [E]  A  public  highway  In  an  easterly  and 
westerly  direction  crosses  the  defendant's 
lands.  The  canal  by  means  of  a  conduit 
crosses  the  highway  underneath  the  surface. 
The  plaintiff  requested  tbe  court  to  charge 
that: 

"The  defendant  is  not  entitled  to  recover  any 
damages  for  tiie  land  condemned  or  taken  within 
the  limits  of  the  public  highway." 

The  court  refused  to  give  it  Complahit  Is 
made  of  this.  The  fee  to  the  land  occupied 
by  the  highway  Is  In  the  defendant  It  Is 
urged  that  neither  the  easement  nor  the  de- 
fendant's freehold  was  In  any  particular  af- 
fected or  damaged,  and  hence  tbe  request 
ought  to  have  been  given.  But  tbe  defend- 
ant's estate  by  tbe  condemnation  was  so  bur- 
dened with  another  easement  as  to  consti- 
tute a  taking  for  which  she  was  entitled  to 
compensation,  small  though  it  may  be.  Co- 
burn  V.  Ames,  62  Oai.  S»4.  28  Am,  Rep.  634; 
Hanson  v.  aty  of  Sault  Ste.  Marie,  143  MldL 
661,  107  N.  W.  439;  Kane  v.  New  York  El. 
Ry.  Co.,  125  N.  Y.  164,  26  N.  B.  278,  11  L.  R. 
A.  640;  Smith  v.  Superior  Court,  30  Wash. 
219,  70  Paa  484;  37  Oyc.  20a 

We,  therefore,  think  the  request  was  prop- 
erly refused.  She  certainly  would  have  been 
entitled  to  nominal  damages,  but  even  those 
by  tbe  request  were  excluded. 

Let  the  judgment  be  affirmed,  with  costs. 
Sndi  Is  tbe  wder. 

FBICK  and  McCABT7.  J3.,  concur. 

"^^"^  (40  Utah,  H) 

In  re  REASON'S  ESTATE.  (No.  2932.) 
(Supreme  Court  of  Utah.    Nov.  28,  1916.) 

1.  EXECtTTOBS  AJTD  APUINiaTBATOBS  «=>194 
(5)— AI-LOWANCEB  TO  SUBVXVJNQ  WlTO— 
SUFriCIBNCT  OF  EVIDENCE. 

In  a  proceeding  for  an  allowance  to  tbe 
surviving  wife  from  the  husband's  estate,  evi- 
dence held  to  sustain  a  finding  that  she  did  not 
voluntarily  leave  and  live  apart  from  him. 

[Ed.  Note.— For  other  cases,  see  Hixecutors 
and  Administrators,  Cent  Dig.  {  719;  Dec  Dig. 
«»>194{6).l 

2.  Appeal  and  Erbob  «s>173|?)— Thbobt  or 

Defibnsb  on  Appeal. 
Where  an  administrator  objected  to  an  al- 
lowance to  deceased's  wife  solely  because  she 
had  voluntarily  lived  apart  from  ber  husband, 
he  cannot  first  raise  on  appeal  the  point  that 
she  had  forfeited  her  right  to  the  allowance  by 
laches. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  1(»80.  1110,  IIU;  Dee. 
Dig.  •®33l73(3):  Umitadon  of  Actions,  Cent 
Dig.  §  737.1 

Appeal  from  District  Court,  Weber  County; 
N.  J.  Harris,  Judge. 

In  the  matter  of  the  estate  of  Charles  M. 
Reason,  deceased.  Petition  by  Hattle  F. 
Reason,  as  surviving  wife,  for  an  allowance 
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pending  the  estate's  edmlnlstration.  Judg- 
ment grantlng'tbe  allowance,  and  the  admin- 
istrator appeals.  Affirmed. 

Au  G.  Horn,  of  Ogden,  for  appellant.  8.  T. 
Com  and  Wade  M.  Johnson,  both  of  Ogden, 
for  respondent, 

STRAUP,  a  J.  The  petitioner,  Hattle  F. 
Season,  as  the  widow  of  Charles  M.  Season, 
deceased,  was  granted  out  of  the  estate  a 
family  allowance  of  $50  a  month  for  a  year, 
or  the  snm  of  $600,  pending  the  admlnlstra- 
tion  of  the  estate.  The  administrator  ap- 
peals. He  contends:  (1)  That  the  petitioner 
and  the  deceased  for  sereral  years  prior  to 
his  death  had  not  lived  together,  and  that  he 
had  not  contributed  to  her  support;  and 
(2)  that  the  petitioner,  by  lapse  of  tlmie,  had 
fortel&Bd  ber  right  to  an  allowance. 

As  to  the  first,  the  court  foond  that  the 
petitlMier  "did  not  live  separate  and  apart 
from  the  deceased  at  the  time  of  his  death 
of  her  own  accord,  or  without  the  consent  of 
the  deceased,"  and  that  th^  separation  was 
due  to  the  deceased's  failure  to  provide  for 
her.  These  findings,  the  administrator  as* 
serta,  are  not  supported  by,  and  are  cmtrary 
to,  the  evidence. 

[1]  The  parties  were  married  la  April, 
1007,  and  lived  together  at  Ogden  until  in 
June,  1011.  She  then  became  iU  and  bad 
pneumonia,  and,  on  advice  of  ber  physician, 
went  to  California  and  remained  there  until 
1013.  She  then  returned  to  Ogden,  and, 
after  remaining  tiiere  a  short  time,  went  to 
Dearer,  and  there  lived  with  her  married 
dangjiter  until  the  deatb  of  the  deceased, 
which  occurred  In  July,  1814.  She  also 
fbere  was  sick  and  hfld  an  iteration  perform- 
ed at  tbe  hospital.  It  Is  not  nude  to  appear 
that  she  went  to  California  wittiout  the  con- 
sent, or  against  tbe  objection,  of  the  de- 
ceased. To  the  contrary,  it  ia  shown  that  be 
had  Intended,  as  moa  as  matters  of  bis  own 
could  be  straightened  up,  to  go  there  blmself 
and  live  with  tbe  petitioner.  It  was  shown 
that  he,  though  able  to  do  so,  bad  not  con- 
tributed anyttiing  to  tiie  petitioner's  support 
from  1911  until  bis  death,  and  that  during 
that  time  tbe  petitioner  was  supported  by 
her  daughter  and  from  a  small  inheritance — 
several  hundred  dollars— from  ber  mother. 
It  also  was  shown  that  the  deceased  was  "a 
heavy  drtatcer  and  trav^ed  about  a  good 
deaL"  Tbe  petitiraier,  while  in  California 
and  in  Colorado,  wrote  to  tbe  deceased  every 
two  or  three  weeks,  and  he  at  different  times 
wrote  to  ber.  On  the  1st  of  January,  1S14, 
while  at  Denver,  she,  in  response  to  a  letter 
received  from  the  deceased,  wrote  him: 

"  •  •  •  I  am  glad  to  koow  you  have  some 
one  to  keep  house  for  you;  how  do  you  like 
your  new  daughter-in-law?  I  have  seen  by  the 
papers  that  cattle  are  bringing  a  good  price 
now  and  hope  you  will  beneSt  by  your  bar- 
gaias.  Yon  better  let  some  one  aettJe  your  busi- 
ness tor  yon  and  not  return  to  this  high  alti- 
tude. I  am  sure  Tom  could  do  as  well  as 
yontself.   As  to  myself  I  have  made  no  plans 


for  myself  but  I  am  fully  convinced  that  I 
must  have  a  home  of  my  own  somewhere.  I  am 
tired  being  a  wanderer.  When  I  wrote  you  I 
would  go  to  you  and  care  for  yon  when  you  were 
80  ill  I  meant  to  do  so  till  you  were  wdl  again. 
As  for  UH  living  together  again  It  is  Impossible. 
I  mean  to  be  perfectly  plain  with  you  and  while 
we  can  be  friends  we  certainly  can  be  no  more. 
I  have  made  two  trials  and  found  out  my  mis- 
take after  years  of  uuhappioess.  Now  don't 
think  I  am  writing  with  any  malice.  I  have 
outlived  all  of  this  and  now  am  juBt  telling  you 
the  truth.  There  certainly  should  be  some  con- 
sideration for  me  I  think.  I  did  my  part  at  all 
times,  but  was  not  appreciated.  Don't  blame 
the  girls,  they  have  nothing  to  do  with  that. 
I  must  do  as  you  said.  It  is  better  as  it  is.*  I 
would  like  to  live  In  California,  but  what  lit- 
tle I  have  comes  from  Mabel  and  she  don't 
want  me  to  go  out  there  alone  so  I  can't  bear 
tbe  thought  of  going  back  to  Ogden  to  live. 
•••HI  had  any  money  I  would  go  to 
California  at  once  and  settle  myself.  I  do 
think  you  should  give  me  what  I  need.  Do  yon 
expect  me  to  live  on  as  Mrs.  Season  and  have 
to  support  myself?  I  have  managed  for  three 
years,  but  it  seems  that  I  am  entitled  to  some 
con^deration,  and  you  are  generous  enough  with 
others,  why  not  with  me?  Ton  always  seem 
to  tbink  it  has  been  a  hardship  to  do  for  me. 
Tou  can  write  me  here,"  etc. 

This  letter  is  pointed  to  by  Ibe  adminis- 
trator a»  proof  of  tbe  petitioner's  willful  re- 
fusal to  live  with  the  deceased.  Wben  looked 
at  alone  it  may  show  ber  declaration  not  to 
live  with  bim,  bat  even  as  to  that  was  not 
conclusive  of  such  anintenti(Mi,nortbat  their 
living  apart  was  her  desire  or  ber  seeking. 
Against  it  are  tbe  declaratlonB  of  the  deceas- 
ed that  be,  as  soon  as  he  could,  intended  to 
go  to  California  and  there  live  with  her. 
And  certainly  it  does  not  show  that  their 
living  apart  was  willful  on  ber  part,  or 
without  cause,  but  rath^  Indicates  that  tbeii 
living  apart  vras  due  to  the  deceased's  fault. 

We  think  the  findings  complained  of  are' 
sufficiently  supported  by  tbe  evidence. 

{2]  Now  as  to  the  other  point.  It  is  claim- 
ed that  the  petitioner,  by  lapse  of  time,  for- 
feited her  right  to  an  allowance.  The  de- 
ceased died  In  July,  1014.  An  administrator 
was  appointed  and  letters  issued  to  htm  in 
August,  1014.  The  petitioner  filed  ber  peti- 
tion for  an  allowance  in  April,  1015,  less  than 
a  year  from  either  the  deatb  of  tbe  deceased 
or  the  granting  of  letters  of  administration. 
It  Is  claimed  that  the  estate  was  Insolvent, 
but  no  such  finding  was  m&Ae  and  no  com- 
plaint that  there  Is  no  finding  on  the  subject 
To  support  appellant's  contention  he  cites 
Zunkel  V.  Colson,  100  Iowa,  605,  81  N.  W. 
175.  Sut  the  statute  there  limited  tbe  al- 
lowance to  12  months  after  the  death  of 
the  deceased.  Our  statute  (Comp.  Laws  1907, 
S  3846),  Is  -dissimilar,  and  more  nearly  Uka 
the  California  statute,  where  It  has  been  held 
that  the  widow's  delay  In  demanding  her  al- 
lowance does  not  forfeit  ber  right  thereto. 
In  re  WIelidi,  106  Cal.  427,  30  Pac.  805;  In  re 
Lux,  100  CaL  503,  35  Pac.  341.  Sut  there 
was  no  such  issue  tendered.  The  only  ob- 
jection pleaded  by  the  administrator  to  the 
allowance  was  that  the  petitioner,  without 
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cause,  of  her  own  accord,  and  wttboiU;  tbe 
consent  of  the  deceased,  at  the  time  of  hla 
death,  and  for  a  long  time  prior  thereto, 
had  lived  separate  and  apart  from  him.  Not 
having  tendered  any  Issue  as  to  dday  or  for- 
fdltare  on  such  gronnd,  tbe  administrator 
Is  not  now,  here  for  the  first  time,  In  posi- 
tion to  urge  such  a  defense. 

We  are  ther^ore  of  tbe  opinion  that  the 
Judgment  of  the  court  below  should  be  af- 
firmed,  with  costs. 

Su(di  is  the  order. 

FRICK  and  McCART7.  33.,  concur. 


(49  Utah.  28) 
BICHAEDS  et  al.  v.  SALT  LAKE  CITT. 

(No.  2S25.) 
(Sapreme  Court  of  Utah.    Dee.  1,  1916.) 

1.  Municipal    Cokpobatiohb    9=3404(8)  — 
Damaqhs—Jtjrt  Question. 

Where  tliere  was  testimony  that  defendant 
citj;  in  adjusting  a  street  grade  took  a  strip  of 

Slain  tiffs'  land,  tore  down  their  fence,  and 
uinped  material  on  their  property,  held,  that  a 
directed  verdict  for  defendant  was  properly 
refused. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporatioDS,  Cent  Dig.  1  097 ;  Dec.  Dig.  <S= 

2.  Eminent  Douain  ^=5307(2)  —  Damages — 
Jury  Question. 

Where  defendant  city  increased  the  differ- 
ence in  IfvelB  between  plaintifEa*  property  and 
tbe  adjoining  street  from  one  to  three  feet,  took 
a  strip  of  their  property  and  dumped  materi- 
al on  their  land,  the  city  cannot  be  said  as  a 
matter  of  law  to  have  merely  corrected  surface 
irregularities  without  injuring  plaintifEs'  prop- 
erty. 

[Ed.  Note.— For  otlier  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {  823;  Dec.  Dig.  «»307(2).] 

3.  EUINENT    DOltAIN  ^SSlOlQ)— PUBUO  Im- 
PBOVEUENTS  —  DaUAQES  —  CONSTITUTIONAL 

PbO  VISION. 

Under  Const,  art  1,  S  22,  prohibiting  the 
taking  or  damaging  of  private  property  with- 
out compensation,  a  city  cannot  make  an  ini- 
tial grade  of  a  street  which  damages  the  plain- 
tiffs* adjoining  property .  without  compensating 
them  for  it.i. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  269;  Dec  Dig.  <S=>101(1).] 

Appeal  from  District  Court,  Salt  Lake 
County ;  0.  W.  Morse,  Judge. 

Action  by  Daniel  B.  lUdiards  and  Hester 
T.  Cannon  Richards  against  Salt  Lake  City. 
Judgment  for  plalntUEs,  ahd  defendant  8i>- 
peals.  Affirmed. 

H.  J.  Dinlnny,  City  Atty.,  and  Aaron  Myers 
and  W.  H.  Folland,  Asst  City  Attys.,  all  of 
Salt  Lake  City,  for  appellant.  D.  B.  Richards 
and  Geo.  F.  Goodwin,  both  of  Salt  Lake  City, 
for  respondents. 

STRAUP,  0.  J.  Hie  plaintiffs  brought 
this  action  to  recover  dam^es  alleged  to 


1  Kimball  T.  Salt  Lake  City,  SS  Utab.  SSS.  M  Pao. 

395,  10  L.  R.  A.  (N.  S.)  483,  I3S..Am.  St.  Rep.  m; 
Hempstead  v.  Salt  Lake  Citf,  S3  Utah,  an,  W  Pac 
397 ;  Felt  8alt  Lake  City,  S2  Utah,  ta,  90  Pao. 
402.  DtBtlnsuiflbed  CoalUr  t.  Salt  I^e  City.  40 
UUli,  293,  120  Pao.  SSI:  Oray  t.  Salt  Lake  City, 
44  Utab,  304,  138  Pac.  UTT,  Ann.  Caa.  1&16D,  1135. 


hare  been  caused  to  their  property  situate 
In  Salt  Lake  City  on  the  east  side  of  TSili^ 
teenth  East  street  between  EBerenth  and 
Twdfth  South  rtxeets  by  the  defoidant  grad- 
ing the  street  and  ddewalk  in  front  of  their 
premises,  dumping  earth  and  material  upon 
and  taking  ^  strip  of  th^  land,  destroying 
their  fcaice,  and  rendering  rights  of  way  In- 
accessible. The  case,  tried  to  a  Jury,  result 
ed  in  a  Judgment  In  plaintiffs'  favor  for  $502, 
from  which  the  defendant  appeals. 

The  plaintiffs  acquired  the  property  in 
190B.  It  then  was  without  the  corporate  lim- 
its of  the  dty.  The  street  or  highway  and  a 
dirt  sidewalk  had  been  maintained  by  the 
county  along  Thirteenth  East  street  in  front 
of  plaintiffs'  premises,  and  had  been  traveled 
and  used  by  the  public  for  many  years.  The 
property  Is  especially  valuable  for  re^dence 
purposes.  Upon  it  the  platntlfb  maintain  a 
dwelling  where  they  live,  and  other  improve- 
ments. The  county  had  not  established  any 
official  grade  of  the  street  It  merely  Im- 
proved it  and  kept  it  In  repair.  There  thus 
was  no  grade  other  than  the  natural  grade, 
and  such  as  existed  from  long  usage,  travel, 
and  maintenance  of  the  street.  In  1907  the 
corporate  limits  of  the  city  were  extended  so 
as  to  take  tbe  plaintiffs'  property  within  the 
city  limits.  The  sidewalk  in  front  of  plain- 
tiffs' property  for  a  distance  of  about  150 
feet  then  was  from  1  to  2  feet  higher  tlian  the 
traveled  portion  of  the  street,  and  for  a  dis- 
tance of  about  227  feet  was  from  1  to  2i^  feet, 
for  a  part  of  the  width  of  the  sidewalk,  low- 
er than  the  traveled  portion  of  tbe  street, 
and  for  about  10  feet  at  the  north  end  along 
a  gulch  was  about  20'feet  lower.  Thereafter 
water  mains  were  laid  In  tbe  street  by  the 
city  In  conformity  with  such  natural  grade. 
In  1913  the  city  for  tbe  flrst  time  established 
an  official  grade  of  tbe  sidewalk  and  street 
which  In  front  of  plaintiffs'  property  for  t 
distance  of  about  150  feet  lowered  tbe  side- 
walk from  1  to  3%  feet,  and  for  227  feet 
raised  tbe  sidewalk  from  1  to  3  feet,  and 
along  the  gulch  raised  it  20  feet  Tbe  im- 
provement was  made  In  accordance  there- 
with, and  in  making  it  the  city  as  claimed  by 
the  plaintiffs,  for  a  distance  of  abont  2S7 
feet  extended  the  sidewalk  and  encroached 
upon  their  property  to  a  width  of  zero  at 
one  end  and  9  feet  at  the  other,  thus  taking 
from  them  a  triangular  strip  9x287  feet  tore 
down  their .  fence,  excavated  so  near  their 
house  as  to  require  a  retaining  wall,  dumped 
earth  and  material  on  their  premises,  and  so 
raised  and  lowered  the  sidewalk  as  to  inter- 
fere with  their  rights  of  way  to  and  from 
their  property.  It  Is  stipulated  that  evidence 
was  given  by  tbe  plaintiffs  "to  sustain  the 
allegations  of  the  complaint"  We«re  tber»* 
fore  no  longer  concerned  with  the  evidence. 
Furthermore,  tbe  whole  of  the  evidence  Is 
not  before  us. 

[1,  2]  The  chief  contention  of  the  city  la 


^s»For  wUiar  easea  mo  taoM  topto  and  KBY-NUUBER  in  all  Key -Numbered  DigMta  and  Indexas 

Digitized  by ' 


Google 


Utah) 


RICHARDS  V.  SALT  LAKE  CITT 


68i 


tbls:  Since  no  olDdal  grade  bad  bera  estab- 
Ustaed  along  the  street  by  either  the  county 
or  the  dtj  until  the  grade  at  1913,  the 
claimed  1^  right  to  establish  a  first  or  an 
Initial  grade,  and  to  make  the  Improvement 
in  accozdance  therewith,  as  was  done,  with- 
out being  responsible  for  consequential  dam- 
ages, and  .therefore  that  it  was  entitled  to  a 
directed  verdict  In  Its  favor.  Manifestly  that 
cannot  be  so,  for.  on  the  plaintiffs'  stipulated 
evidence,  and  upon  a  flndlhg  In  harmony 
wltb  It,  the  ptalntUfs  were  entitled  to  recov- 
er for  the  strip  of  ground  taken  by  the  dty, 
tearing  down  the  fence,  and  dumping  earth 
and  material  on  their  premises.  And  then 
we  do  not  think  the  case  within  the  rule 
where  it  may  be  said,  as  matter  of  law,  that 
all  the  dty  did  was  merely  to  correct  surface 
irregularities  apd  IneQualltles  without  injuri- 
ously affecting  plaintiffs*  property.  Wte  think 
such  matter  was  for  the  Jury.  The  motion 
to  direct  a  verdict  was  therefore,  on  both 
theories,  properly  overruled. 

[S]  The  defendant  also  complains  of  the 
court's  refusal  to  give  a  number  of  its  re- 
quests, nine  of  them.  Some  of  them  are 
argumentative.  The  substance  of  others  was 
given.  Those  chiefly  complained  of  are  In 
line  with  the  city's  position  on  its  motion  to 
direct  a  verdict:  That  it  had  the  right  to  fix 
an  initial  and  official  grade  and  to  make  the 
street  conform  thereto  without  being  liable 
for  any  resulting  damage,  unless  the  work 
was  done  negligently  or  unnecessarily,  and 
that  it  would  be  liable  for  resulting  damages 
to  abutting  property  only  when  making  im- 
provements under  a  changed  or  re-establish- 
ed grade,  and  that  it  had  the  right  to  make 
"normal  and  ordinary  Improvements  for 
street  purposes  without  paying  damages  to 
plaintiffs  consequent  upon  making  such  im- 
provements." We  do  not  think  such  a  posi- 
tion so  broadly  taken,  Is  supported  by  our 
prior  decisions.  In  Kimball  v.  Salt  Lake 
City,  32  Utah,  253,  90  Pac.  395,  10  L.  R.  A 
(N.  S.)  483, 125  Am.  SL  Bep.  859,  Hempstead 
V.  Salt  Lake  City,  32  Utah,  261,  90  Pac.  397, 
Felt  V.  Salt  Lake  City,  32  Utah,  275,  90  Pac. 
402,  and  Webber  v.  Salt  Lake  City,  40  Utah, 
221,  120  Pac.  503,  37  L.  R.  A.  (N.  S.)  1116, 
we  held  that  the  dty  was  liable  for  damages 
to  abutting  property  resulting  firom  fh»|ng^ng 
an  established  grade  and  making  improve- 
ments in  accordance  with  tlie  re-established 
grade  after  the  atmtting  property  owner  had 
Improved  his  property  In  conformity  with 
the  flrst-^tabllshed  grade.  In  Coalter  t. 
Salt  Lake  City,  40  Utah,  283,  120  Pac.  801, 
and  in  Gray  r.  Salt  Lake  aty,  44  Utah.  204, 
138  Pac.  117T,  Ann.  Cas.  1916D,  1135,  we^  In 
effect,  held  that,  when  a  grade  of  a  street 
was  offldally  and  legptUy  eBtabUshed  by  a 
munldpaUty,  the  abutting  'property  owner 
was  cliarsed  with  notice  thoreo^  and  In  mak- 
ing future  Improvements  was  required  to 
make  them  In  conformity  witii  such  estab- 
lished grade;  and,  faUlng  to  do  so,  he  oould 


not  recover  for  depredatlcm  In  value  and  ea- 
joyment  of  bis  improvements  placed  upon  the 
property  after  the  grade  was  officially  and 
legally  established  and  before  the  work  In 
the  street  In  accordance  Uierewith  had  been 
done,  unless  the  established  grade  was  either 
expressly  or  by  implication  abandoned,  or 
was  no  longer  recognized  the  municipality, 
or  existed  for  such  a  length  of  time  without 
making  any  improvement  in  conformity 
therewith  as  to  indicate  an  abandonment, 
^e  case  in  hand  falls  within  neither  of  these 
and  rests  on  different  facts.  Here  the  Im- 
provements on  the  abutting  property  were 
made  and  the  property  enjoyed  before  it 
even  was  taken  within  the  corporate  limits 
of  the  dty,  and  no  improvements  made  there- 
on after  the  grade  was  established  In  1013. 
Thus  the  question  is:  If,  by  establishing  a 
grade  and  by  excavating  or  raising  a  street 
and  sidewalk  in  conformity  therewith,  abut- 
ting property  is  Injuriously  affected  and 
damaged,  may  the  owner  thereof  be  compen- 
sated for  such  damage?  We  think  this  is 
answered  by  what  is  said  In  Kimball  t.  Salt 
Lake  City,  supra.  It  Is  there  said: 

"It  is  likewise  tree  that  in  tome  states  the 
law  is  still  to  the  effect  that  consequential  dam- 
ages are  recoverable  only  where  one  established 
grade  is  changed  to  another,  and  that,  until  the 
grade  is  actually  established  and  acted  upon, 
the  municipality  is  not  liable  tot  eonsequmtial 
damages.  In  other  words,  the  city  is  given  the 
right  to  depart  from  the  natural  or  surface 
grade  and  establish  a  different  one  without  lia- 
bility, if  not  otherwise  liable  for  negligence  or 
want  oE  care  in  constructiug  the  improveinenL 
lliis,  bowever,  is  not  the  law  under  constitu- 
tional provisionB  like  ours,  which  is  thoroughly 
demonstrated  by  the  following,  among  otber 
cases   upon   the   subject:    [Citing  numerous 


This  holding  was  made  In  virtue  of  the 
Constitution,  that  "private  inroperty  i^ll  not 
be  taken  or  damaged  for  public  use*  without 
Just  compensation."  Thus,  In  making  street 
improvements,  thou^  In  accordance  with  a 
first  or  an  initial  grade,  yet  if  abatting  prop- 
erty is  injuriously  affected  and  damaged,  the 
owner,  under  the  Gonstitutton,  la  entitled  to 
compensation  for  the  same  reason  that  he  is 
entitled  to  compensation  when  the  Injury 
and  damage  is  occasifmed  on  a  ctonged  or 
re-established  grade.  Both  rest  on  the  same 
constitutional  provision  requiring  compensa- 
tion for  damage  to  private  property  for  pub- 
lic use.  The  tiasls  tor  compensation  is  not. 
Was  the  property  damaged  by  making  street 
improvements  In  accordance  with  an  initial 
and  oflldal  grade  established  by  the  munld- 
pality,  or  in  accordance  with  a  dianged  or 
re-established  grade?  but.  Was  private  prop- 
erty taken  or  damaged  for  public  use?  If 
it  was  so  damaged,  then  the  owner  la  enti- 
tled to  compoiaatkn),  unless  he  In  some  way 
estonied  or  barred  himself,  or  otherwise  tbr- 
fdted  his  right  thereto.  So  In  making  street 
Improvements,  thou^  in  accordance  wlOi 
a  first  or  an  initial  grade,  yet,  If  the  street 
or  sidewalk,  or  both,  ia  bo  tar  raised  or  low- 
ered as  to  injuriously  afCtet  abutting  prop- 
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erty  and  materlQlly  to  Interfere  with  Its  or- 
dinary use  and  enjoyment,  or  otherwise  Is 
damaged,  there  Is  no  good  reason  why,  under 
the  Constitution,  the  owner  Is  not  entitled  to 
compensation  the  same  as  though  the  in- 
jury and  damage  were  occasioned  on  a 
dianged  or  re-established  grade.  The  re- 
quests run  counter  to  this,  and  therefore 
were  properly  refusprt.  Had  the  requests 
been  that  the  dty,  witliout  being  liable  for 
resulting  damage  to  abutting  property  own- 
ers, had  tbe  right  to  make  street  improve- 
ments  which  merely  corrected  surface  in- 
equalities and  Irregularities  and  rendered 
the  street  more  safe  and  convenient  for  trav- 
el, and  which  were  no  material  Injury  or 
damage  to  abutting  property,  they  very  prop- 
erly could  have  been  given.  But  they  went 
far  beyond  this,  and  to  the  extent  that  the 
abutting  property  owner  was  not  entitled  to 
compensation,  no  matter  how  Injuriously  his 
property  was  affected  and  damaged,  it  the 
improvements  made  by  tbe  city  were  not 
negligently  or  unnecessarily  done,  and  were 
made  to  render  the  street  better  and  more 
safe  and  convenient  for  the  traveling  public. 
This,  by  reason  of  the  constitutioDal  provi- 
sion, is  not  in  accordance  with  vieimi  here- 
tofore amionnced  by  us. 

H«nce  we  think  ttie  Judgmrait  Bhoold  be 
affirmed,  with  costs. 

Snch  Is  the  order. 

FRICK  and  HcGARTT,  JJ.,  ooncnr. 


(18  Ariz.  US) 

DOMINION  HOTEL,  Inc.,  v.  STATB. 
(Cr.  No.  407.) 

(Supreme  Court  of  Arizona.    Dec  19,  1916.) 

1.  MABTB&  AMD  SeEVAWT  «=9lS— StATDTOBT 
WOBKIHO  PEBIOD— PbOSECUTION— IKSTBUC- 
tlOH. 

Where  in  a  prosecution  for  violating  Pen. 
Code  1913,  pop.  717,  by  unlawfully  permitting 
a  female  person  to  be  employed  in  a  hotel  din- 
ing room,  and  perform  8  hours  of  work  in  a 
day,  not  witbin  a  period  of  12  hours.  It  appear- 
ed that  the  employe  actually  worked  at  the  times 
and  at  all  times  specified  for  working  in  the 
posted  notice,  the  court  properly  refused  to  in- 
struct the  jury  to  render  a  verdict  of  not  guilty 
if  tli^  found  that  a  printed  notice  of  hours  of 
labor  not  exceeding  8  hours  was  posted  in  a 
conspicuous  place  m  the  room  where  she  was 
employed,  and  further  found  that  she  was  not 
permitted  to  work  at  times  not  designated  in 
the  notice  as  part  of  the  working  period ;  such 
inetmotioD  in  effect  telling  the  jury  that  the 
period  of  time  in  which  lemale  employes  are 
permitted  to  deliver  8  hours'  work.  Id  restau- 
rants and  like  occupations.  Is  fixea  by  posted 
notices  rather  than  by  statute. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  ^18.] 

2.  Mastke  and  Skbvant  «=9lS— Statotobt 

WOBKINO  PeBIODS — NOTICE. 

The  notice  required  by  Pen.  C^>de  1913.  par. 
719,  requiring  the  employer  of  female  help  to 
post  a  printed  notice  in  a  conspicuous  place  in 
every  room  vhere  such  females  are  employed, 
must  require  that  the  8-hour  period  fall  within 


a  period  of  12  hours,  otherarise  it  Is  Invalid  as 

a  binding  notice. 

[E^.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  14;  Dec.  Dig.  «=s9l3.] 

Appeal  from  Superior  Court,  QUa  County; 
G,  W.  Shute,  Judge. 

The  Dominion  Hotel,  Incorporated,  was 
convicted  of  violating  Pen.  Code  1913,  par. 
717,  and  appeals.  Affirmed. 

The  appellant  was  Informed  against,  tried, 
and  convicted  for  the  violation  of  paragraph 
717.  Penal  Code  of  Arizona  1913,  viz.:  Hav- 
ing willfully,  Intentionally,  and  unlawfully 
permitted  one  Agnes  Sllka,  a  female  person, 
to  be  employed  In  Its  hotel  dining  room,  and 
work  8  hours,  and  to  so  work  8  hours;  said 
8  hours  of  work  not  being  performed  with- 
in a  period  of  12  hours.  From  the  judgment 
of  conviction,  tbe  defendant  appeals. 

Alderman  &  Elliott,  of  Los  Angeles,  GaL, 
and  James  B.  Malott,  of  Globe,  for  a^KUanL 
WU^  B.  JMiea,  Attjr*  Gen.,  Q.  W.  Harben 
and  R.  Wm.  Kramer,  Aaat  Attys.  Gen.,  and 
Norman  J.  Jcdinson,  Co.  Atfy.,  of  Globe,  for 
respondent. 

CUNNINGHAM,  3.  Tbe  qnestiona  of  law 
raised  in  this  case  are  identical  with  tbe 
questions  raised  and  decided  In  the  case  <^ 
State  v.  D<Hnini<n  Hotel,  Inc.,  17  Ariz.  2S7, 
151  Pac.  958.  In  that  case  tbe  female  person 
employed  was  Ada  Tessner;  and  the  date  of 
the  offense  was  March  2,  1914,  while  In  this 
case  the  name  of  the  female  employe  is 
Agnes  SUka,  and  the  date  of  the  offense  is 
February  28,  1914.  In  all  other  respects 
the  Informations  are  identical  in  language 
employed. 

[1]  The  questions  of  law  presented  In  this 
case  will  not  be  again  discussed  at  leiu^ 
However,  on  this  appeal  the  further  ques- 
tion Is  argued  and  may  with  profit  be  dis- 
cussed, because  such  question  was  not  re- 
ferred to  in  the  previous  case:  I  have  ref- 
erence to  the  question  raised  in  several 
different  manners,  but  will  notice  the  ques- 
tion only  as  presented  by  the  seventh  as- 
signment of  error,  viz.: 

"The  court  erred  in  refusing  to  give  the  in- 
struction requested  by  the  defendant,  which  is 
as  follows:  'If  you  find  from  tbe  evidence  that 
Agnes  Silka  was  employed  upon  the  28th  day 
of  February,  1914,  in  the  restaurant  or  dining 
room  of  the  Dominion  Hotel  by  the  defendant 
Dominion  Hotel,  Inc.,  and  that  a  printed  notice 
stating  the  hours  of  labor  of  the  said  Agnes 
Silka  was  posted  in  a  conspicuous  place  io  the 
room  where  the  said  Agnes  Silka  was  employed, 
and  that  said  hours  of  labor  therein  set  forth 
did  not  exceed  8  hours,  and  If  you  furtlier  find 
that  the  said  Agnes  Silka  was  not  permitted  on 
said  date  to  work  for  tbe  defendant  at  times  not 
designated  as  a  part  of  tbe  working  period  in 
said  posted  notice,  you  are  Instructed  to  i&ader 
a  verdict  of  not  guilty.' " 

Referring  to  the  notice  In  evidence.  It  ap- 
pears that  the  notice  required,  on  Its  face, 
tbe  female  employ^  to  commence  work  at 
6  o'clock  a.  m.,  and  to  stop  work  at  8:30 
o'clock  p.  m.,  thereby  requiring  such  female 
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employ^  to  be  employeil  about  the  opera- 
tion ot  appellant's  business  at  a  time  not 
within  the  permitted  hours  of  their  employ- 
ment ;  that  is,  defendant  permitted  said  fe- 
male employ^  to  work  a  part  of  8  hours  In 
performing  a  day's  work,  after  a  period  of 
12  hours  elapsed  from  the  time  of  the  com- 
mencement of  feuch  day's  work. 

The  evidence  of  the  witnesses  tended  to 
show,  without  conflict,  that  this  employ^ 
actually  worked  at  the  times,  and  at  all 
times,  specified  for  working  In  the  notice; 
that  she  commenced  and  stopped  work  at 
the  times  named  in  the  notice.  The  instruc- 
tion In  question  In  effect  told  the  jury  that 
if  they  believed  this  evidence,  then  the  law 
is  that  the  terms  of  the  notice  posted  con- 
trol the  matter  of  permitted  hours  of  such 
employe's  employment,  and  the  statute  lim- 
iting the  period  of  employment  to  12  hours 
is  inefTectlve.  In  other  words,  the  period 
of  time  In  which  female  employes  are  per- 
mitted to  deliver  8  hours'  work,  In  restau- 
rants and  like  occupations,  is  Qxed  by  the 
notice  posted,  and  not  by  the  statute. 

In  the  former  case,  in  17  Ariz.  267,  270,  151 
Pac.  958,  959,  we  said  that: 

"The  offense  chnrged  and  defined  by  the  stat- 
ute is  that  the  defendant  permitted  *  *  *  a 
female  employfi  to  be  employed  about  the  opera- 
tion of  its  business  at  a  time  not  within  the 
permitted  hours  of  her  employment;  that  is, 
defendant  permitted  said  female  employ^  to 
work  a  part  of  8  hours  In  performing  a  day's 
work  after  a  period  of  12  hours  elapsed  from  the 
time  of  the  commencement  of  such  day's  work." 

The  evidence  In  this  record  applicable  to 
the  lustmctlon  requested  including  the  no- 
tlfie  posted,  and  the  testimony  of  the  wit- 
nesses, tends  to  establish  that  Agnes  Silk'a 
was  required  by  the  statements  contained  on 
the  face  of  the  posted  notice,  and  did  in  fact 
work  a  part  of  8  hours  in  performing  a  day's 
work  after  a  period  of  12  hours  elapsed  from 
the  time  of  the  commencement  of  such  day's 
work,  thereby,  without  conflict,  supporting 
every  essential  requirement  to  establish  the 
offense  charged  and  defined  by  the  statute 
as  determined  in  17  Arizona,  supra.  The  re- 
quested Instruction  falls  to  recognize  the 
nature  of  the  offense  charged  and  the  ap- 
plication of  the  evidence  estabUsblng  such 
offense.  For  that  reason  the  court  properly 
refused  the  instruction  as  requested. 

Appellant,  In  support  of  Its  contention, 
quoted,  with  confidence,  the  following  pas- 
sages from  the  opinion  in  the  former  case, 
viz.:  "The  offense  created  by  the  statute  Is 
permitting  the  female  employe  to  work  at 
times  not  designated  as  a  part  of  the  work- 
ing period;"  and  "the  fact  essential  to  a  con- 
viction must  be  established  that  the  female 
employe  was  permitted  to  work  at  a  time 
other  than  the  working  times  specified  in 
the  notice."  These  passages  quoted  were 
used  in  the  former  opinion  with  reference  to 
all  of  the  offenses  defined  by  paragraph  717, 
sopra,  including  all  classes  of  employment, 
In  arguing  the  proposition  whether  the  cm- 
ployer-defeudant  was  deprived  ot  the  equal 


protection  of  the  law  with  railroad  restau- 
rant keepers  and  restaurants  located  upon 
railroad  rights  of  way  and  operated  under 
contract  with  railroad  companies.  It  was 
there  contended  that  operators  of  restau- 
rants, hotels,  and  eating  houses,  not  falling 
within  the  class  of  railroad  restaurants, 
were  deprived  of  equal  protection  of  the  law, 
for  the  reason  owners  of  the  class  to  which 
respondent  belonged  were  not  permitted  by 
the  statute  to  cause  their  female  employes, 
waitresses,  to  work  as  a  portion  of  an  8-hour 
day,  after  the  12-hour  period  had  elapsed, 
while  owners'  of  railroad  restaurants,  etc., 
by  reason  of  the  exception  in  the  statute 
could  cause  their  female  waitresses  to  work 
an  aggregate  of  8  hours  at  any  times  during 
the  whole  24  hours  of  the  day.  In  that  case 
the  respondent  there,  the  appellant  here,  as- 
sumed that  If  the  statute  was  valid,  the  no- 
tice posted  directing  the  hours  for  work 
by  Its  female  waitresses  must  limit  the  period 
for  work  to  8  hours,  and  such  8  hours' 
work  must  be  performed  within  a  period  of 
12  hours.  Respondent's  contention.  In  that 
case,  was  based  upon  such  assumption,  and 
this  court  likewise  Indulged  the  same  in  Its 
references  to  the  notice  posted.  The  court 
In  its  opinion  says.  Immediately  following 
the  last  word  quoted: 

"The  fact  that  respondent  and  onployers  of 
like  ocL-upations  are  not  permitted  to  appor- 
tion more  than  12  hours  of  the  day  to  the  per- 
formance by  female  employes  of  8  hours'  work 
deprives  them  of  no  right  of  contract  protected 
by  the  Fourteenth  Amendment  to  the  Constitu- 
tion of  the  United  States  and  section  4  of  ar^ 
tide  2  of  the  state  Constitution." 

We  hdd  In  the  former  case,  and  thla  hold- 
ing is  within  the  clear,  plain,  unmistakable, 
terms  of  the  statute,  that  the  offense  charged 
In  the  Information,  and  defined  by  the  stat- 
ute, "is  that  the  defendant  permitted  •  •  • 
a  female  employe  to  be  employed  about  the 
operation  of  Its  business  at  a  time  not  with- 
in the  permitted  hours  of  her  employment; 
that  is,  defendant  permitted  said  female  em- 
ploye to  work  a  part  of  8  hours  in  perform- 
ing a  day's  work  after  a  period  of  12  hours 
elapsed  from  the  time  of  the  commencement 
of  such  day's  work."  We  said  (17  Ariz. 
270,  151  Pac.  950):  "These  facts  admitted 
the  commission  of  the  offense  defined  In  the 
statute;"  that  Is,  the  demurrer  admitted  the 
facts  referred  to. 

[2]  The  facts  appearing  that  the  female 
employe  performed  labor  only  at  the  times 
specified  in  the  posted  notice  for  actual  work 
is  not  sufilclent  as  a  defense,  unless  the  fur- 
ther fact  appears  that  the  notice  required 
the  day's  work  to  be  performed  within  a  peri- 
od of  12  hours  from  the  time  of  commencing 
to  the  time  of  stopping,  and  that  the  prose- 
cution relied  upon  paragraph  718,  Penal 
Code,  for  a  conviction  under  evidence  that 
the  female  employe  was  permitted  to  work  at 
times  other  than  those  of  the  posted  notice. 
Such  was  not  the  theory  relied  upon  In  this 
case  for  a  conviction.  Had  such  theory  for 
conviction  been  lelled  upon  the  instruction 
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requested  would  have  atni  fiUled  to  iwesent 
a  correct  proposition  of  law,  because  It  fails 
to  take  Into  consideration  tliat  the  posted 
notice  must  require  the  8  hours*  work  period 
to  fiill  within  a  period  of  12  hours,  other- 
wise, it  Is  iDTalid  as  a  binding  notice  when 
Intended  to  affect  tlie  nnpli^ments  here  unr 
der  consideration. 

The  record  ccmtains  no  error,  and  the  Judg- 
ment is  therefore  affirmed. 

ROSS.  O.  J.,  and  FRANKUN,  J.,  CMicur. 


(18  Ariz.  339) 

HABTFOBD  FIBE  INS.  CO.  T.  STEPHENS. 
(No.  159).) 

(Suprune  Court  of  Arisona.    Dec.  18,  1916.) 

1.  Insubancb  4=;9230— Pouot— Pbebequisite 
TO  Cancellation. 

Under  a  provision  of  an  iosurance  policy 
proTiding  for  cancellatioa  and  "that  wbea  tbe 
policy  is  canceled  by  the  company  by  giving  no- 
tice, it  sliall  retain  only  tJie  pro  rata  pronium,'! 
whicb  policy  was  not  governed  by  Civ.  Code 
1913,  par.  3441,  defining  cancellation  dauses, 
a  return,  or  tender  of  UM  unearned  premium 
was  a  prerequi^te  to  Um  cancellation  of  the 
policy. 

lEd.  Note.— For  otLer  cases,  see  Insurance, 
Cent.  Dig.  H  50&-^12 ;  Dec.  Dig.  «=>230.] 

2.  iNBUBAiroB  «»146(8)  —  Cancellation 

CUUSK— CONSTBUCn  ON . 

Any  ambiguity  in  the  caucellation  clause  of 
an  insurance  policy  will  be  resolved  in  favor  of 
the  insured. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  295 ;  De6.  Dig.  <&=>146(3).l 

Appeal  from  Superior  Court,  Gila  County; 
G.  W.  Shute.  Judge. 

Action  by  Carlos  D.  Stephens  against  the 
Hartford  Fire  Insurance  Company,  a  corpo- 
ration. From  judgment  for  plalnttfl,  defend- 
ant appeals.  Affirmed. 

Nell  M.  Allred,  of  Globe,  for  appellant.  A. 
C.  McKllIop,  of  Globe,  for  appellee. 

ROSS.  C.  J.  [1]  The  appellee  Insured  hU 
property  with  the  appellant  on  the  25th  day 
of  November,  1912,  for  the  period  of  one  year, 
at  n4ilch  time  he  paid  the  full  premium.  On 
the  28th  day  of  June,  1913,  tbe  Insured  build- 
ing was  damaged  by  fire  to  tbe  extent  of 
$500.  Before  the  fire,  to  wit.  OQ  tbe  18th  day 
of  June,  1913,  the  appellant,  from  its  office 
In  San  Francisco,  notified  the  appellee  Cy  let- 
ter, which  was  received  by  appellee  on  tbe 
2lst  day  of  June,  that  In  accordance  with  a 
clause  lu  the  insurance  policy  "we  hereby 
give  you  five  days'  notice  of  cancellation  of 
this  policy."  Tbe  clause  of  tb'e  policy  refer- 
red to  In  tbe  notice  of  cancellatlcm  reads  as 
follows: 

"This  policy  Fhall  be  cancded  at  any  time 
at  the  request  of  the  insured;  or  by  the  com- 
pany by  giving  five  days'  notice  of  such  can- 
cellation. If  the  policy  shall  be  canceled  as 
hereinabove  provideo,  or  become  void  or  cenne, 
the  premium  having  been  actaallv  paid,  the  un- 
earned portion  shall  be  retumw  on  surrender 
of  the  policy  or  last  renewal,  tfais  company  re- 
taining tlie  customary  short  rate,  except  that 


when  the  policy  Is  canceled  by  tibe  company  by 
giving  notice,  ft  shall  retain  cmly  the  pro  rata 

premium." 

There  is  no  dispute  or  controversy  as  to 
the  facts,  the  only  question  being  one  of  Hiw. 
The  learned  trial  Judge  determined  the  quea* 
tlon  of  law  In  favor  of  the  appellee  and  gave 
Judgment  for  the  full  sum  of  tbe  damages 
admitted  and  sued  for.  Tbe  dispute  or  con- 
troversy is  as  to  the  meaning  that  should  be 
given  to  the  above-quoted  clause  of  tbe  pol- 
icy. It  being  the  contention  of  the  appellant 
that  after  five  days  from  the  date  app€llcc 
received  the  notice  the  policy  was  canceled, 
and  that  It  was  not  necessary  for  It  to  do 
any  other  thing  or  act  than  to  give  the  notice 
In  order  to  effect  a  cancellation  of  the  policy. 
Whereas,  the  appellee  contends  that  the  in- 
surer, being  the  moving  party,  should  not 
only  have  given  the  five  days'  notice  of  the 
cancellation,  but  should,  on  or  before  the  ex- 
piration of  the  five  days,  have  returned  to 
the  Insured  the  pro  rata  of  tbe  premium  then 
unearned.  If  the  appellant's  view  of  the 
meaning  of  tbe  quoted  clause  Is  correct,  then 
It  did  all  that  tbe  law  required  It  to  do,  and 
should  have  had  judgment,  but  If  the  appel- 
lee's construction  of  the  clause  la  correct  the 
appellant,  falling  to  tender  or  pay  the  un- 
earned part  of  tbe  premium  on  or  before  the 
expiration  of  five  days,  did  not  do  the  things 
required  in  order  to  effect  a  cancellation,  and 
the  contract  of  Insurance  was  in  full  force 
between  It  and  the  appellee  on  the  26th  day 
of  June,  when  tlie  damage  by  fixe  occurred. 

Tbe  policy  Is  what  Is  known  as  *^e  New 
York  Standard  Policy,"  and  this  particular 
clause  of  the  policy  under  the  same  fiicta 
that  we  have  here,  has  many  times  been  be- 
fore the  courts  and  by  them  construed.  The 
courts  have  not  agreed  as  to  the  meaning  of 
the  cancellation  clause  In  the  standard  form, 
and  it  Is  very  difficult  to  determine  Qp<» 
which  ^de  the  weight  of  authority  la  to  be 
found,  although  we  think  more  courts  of 
equal  eminence  and'  learning  have  adopted 
the  construction  contended  for  by  appellee. 

Our  statute  (paragraph  3441  of  the  Civil 
Code),  which  took  effect  October  1,  1913,  and 
subsequent  to  tbe  wrong  herein  complained 
of,  now  defines  tbe  cancellation  clause  In  fire 
Insurance  irallcles.  Hist  being  true,  the  rea- 
sons assigned  by  the  different  courts  for  the 
one  construction  or  the  other  would  not  be 
profitable  to  the  profession,  or  any  one  else, 
and  therefore  we  shall  not  undertake  to  set 
forth  and  analyze  In  extenso  tbe  decisions 
upon  either  side.  Suffice  it  to  say  that  this 
form  of  policy  Is  prescribed  by  statute  in 
New  Tork,  and  tbe  courts  of  that  state  are 
the  first  courts  that  passed  upon  and  con- 
strued the  cancellaUon  clause  thereof,  which 
is  Identical  with  the  cancellation  clause  that 
we  have,  and  it  was  therein  held  that  the  re- 
turn of  tbe  unearned  premium  or  a  tender 
thereof  was  a  prerequisite  to  the  cancellation 
of  the  policy.   Nltscb  v.  American  Cent  Ins. 
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Co..  1S2  N.  T.  639.  46  N.  R  U40  (afflrmlng 
without  opinion  83  Hon,  614,  81  N.  T.  Sqpp. 
1181). 

There  haa  been  oonsldOTable  critldBm  of 
tbls  dectslwi,  because  it  £s  said  that  the  ap- 
pellate conrts  assigned  no  reason  for  their 
Indgment,  but  the  oplnl<m  which  was  render- 
ed by  Judge  Bartlett  at  the  trial  does  assign 
reasons,  which  we  here  give : 

"The  equivalent  of  a  requirement  to  refund 
or  tenier  the  uueamed  premium,  as  a  condition 
of  an  effective  cancellation  by  the  insurer,  may 
readily  be  discovered  io  the  standard  policy. 
The  whole  paragraph  on  the  subject  must  be 
read  together;  ana  the  last  clause  must  not 
be  overlooked.  That  clause  provides  that, 
'When  this  policy  is  canceled  bj  this  company, 
by  giving  notic&it  shall  retain  only  the  pro 
rata  premium.'  This  language  plainly  imports 
that  the  company  cannot  make  toe  notice  effec- 
tive and  at  the  same  time  retnhi  tJje  whole 
premium.  The  word  'shall,'  in  the  last  clanse 
of  the  paragraph^  In  reference  to  the  cance- 
lation of  the  pohcy.  ia  just  ne  mniHlutory  as 
tbe  word  'shall'  in  the  first  clause.  The  policy 
shall  be  canceled  by  the  company  by  giving  five 
days'  notice,  but,  when  so  canceled  (that  ia,  at 
the  time  the  notice  takes  effect),  the  company 
shall  retain  only  the  pro  rata  premium ;  the 
latter  requirement  is  as  imperative  as  the  for- 
mer, and  can  only  be  complied  with  by  actually 
returning  the  unearned  premium  or  offering  to 
return  it  to  the  insured.    Reading  the  entire 

{irovision  as  a  whole,  I  am  clearly  of  the  opin- 
on  that  it  makes  the  actual  payment  or  tender 
of  the  unearned  premium  essential  to  a  can- 
cellation of  the  policy  by  the  company.  This 
construction  involves  no  hardship  to  the  insurer, 
while  that  which  the  court  is  asked  by  the  de- 
fendant to  adopt  would  involve  decided  hard- 
ship to  the  Insnred." 

See  Editor' s  Note  to  Davidson  v.  German 
Insurance  Company  of  Freeport,  13  L.  B.  A. 
(N.  S.)  884-8S6. 

Tbe  construction  given  tbe  cancellation 
clause  in  the  Nltsch  Case  has  since  been  fol- 
lowed by  the  conrts  of  that  state.  Tlsdell  v. 
New  Hampshire  Fire  Ins.  Co.,  155  N.  T.  167, 
49  N.  E.  664,  40  L.  R.  A.  765 ;  Buckley  v.  In- 
surance Co.,  188  N.  Y.  899,  81  N.  E.  165,  13 
L.  R.  A.  ,<N.  S.)  888.  In  the  latter  case  the 
court  said: 

"If  the  insurance  companv  desires  to  cancel 
it  must,  as  we  have  held  in  the  cases  cited, 
not  only  give  the  notice  required,  but  accompany 
it  by  *the  psjment  or  tender  of  the  pro  rata 
amount  of  tbe  unearned  luraniam;  it  cannot 
legally  demand  of  the  insured  the  surrender  of 
the  policy  end  its  cancellation  until  this  ia 
done/' 

In  Taylor  r.  Insurance  Company,  25  Okl. 
82.  IOC  Pac  854,  138  Am.  St  Bep.  906,  the 
same  contract  as  we  here  have  was  before 
the  coort  for  conatructim.  -  In  that  case  the 
court  said: 

"If  the  construction  contended  for  by  the  de- 
fendant in  error  is  correct,  the  clause  was  in- 
tended to  read  aa  follows:  'If  this  policy  shall  be 
canceled  as  hereinbefore  provided,  or  become 
void  or  uease,  tbe  premium  having  been  actually 
paid,  the  unearned  portion  shall  he  returned  on 
surrender  of  this  policy  or  last  renewal,  this 
company  retaining  tbe  customary  short  rate, 
except  that,  when  this  policy  is  canceled  by  this 
company  by  giving  notice  (<hi  surrender  of  this 
policy),  it  shall  retain  only  the  pro  rata  pre- 
mium.* Without  the  interpolation  of  the  words 
'm  snrrendsr  of  this  policy'  In  tbe  last  clause, 
tliere  is  an  ambignity,  and  there  is  equal  rea- 


son for  the  following  interpretation:  *If  tbls 

policy  shall  be  canceled  (at  any  time  at  the  re- 
guest  of  the  insured),  or  become  void  or  cease, 
the  premium  huviog  been  actually  paid,  the  nn- 
earned  portion  shaU  be  returned  on  surrender  of 

tins  policy  or  last  renewal,  this  company  re- 
tniniufi  the  customary,  short  rate,  except  that, 
when  this  policy  is  canceled  by  this  company 
by  giviii-  notice,  it  shall  retain  only  tbe  pro 
rata  pniiiiiiin.'  When  the  policy  is  canceled 
by  Biviiifc  'tivf!  days*  notice  of  such  cancella- 
tion,' the  (.'oinpnuy  retaining  'only  the  pro  rata 
premiinn,'  fliis  cannot  be  accomplished  without 
a  tfiidcr,  iiuli  s.s  the  words  'on  surrender  of  the 
policy'  arc  nad  into  said  clanse;  and  if  that 
was  the  intention,  why  repeat  the  words  'by 
ftiving  notice?*  If  that  contention  is  correct. 
It  should  have  been  stated  as  follows:  'Tliis  pol- 
icy shnll  he  cnnceled  at  any  time  at  the  re- 
quest of  tlic  insured,  or  Ity  the  company  by 
piviuK  five  daya'  notice  of  such  cancellation.  If 
this  [lolicT  shall  be  canceled  as  hereinbefore  pro- 
vided, or  become  void  or  cease,  tbe  premium  nav- 
ing  been  actually  paid,  the  nneamed  portion 
Bhiill  he  retunicl  on  surrender  of  this  ptnicy  or 
last  i  oTic\v;il,  tliia  company  retaining  the  custoni- 
nry  shrut  rat(\  except  that,  when  this  policy 
is  caiiLcleii  by  this  company,  *  •  •  it  shall 
retain  only  tho  pro  rata  premium.'  To  say  tbe 
least,  the  cancellation  clause  is  ambiguous,  and 
when  we  consider  that  the  insurer  was  stalled, 
not  onlv  in  the  framing,  bat  also  the  interpreta- 
tion, of  such  contracts,  and  that  tbe  insured 
had  no  part  in  the  framing  thereof,  as  well  as 
being  unskilled  in  such  interpretation,  such  con- 
struction should  be  adopted  as  is  more  favor- 
able to  the  insured  J  and  especially  is  this  true 
when  the  construction  contended  tor  by  the  in- 
surer Js  not  only  inequitable,  but  also  unjust.'* 

[2]  Considering  that  these  contracts  of  In- 
surance are  prepared  by  the  companies  and 
that  the  Insured  has  little  or  nothing  to 
say  or  do  In  tbe  formulation  of  them,  being 
forced  to  accept  what  Is  offered  or  take  noth- 
ing, we  heartily  Indorse  the  rule  universally 
adopted  by  the  courts  of  resolving  finy  doubt 
or  ambiguity  In  favor  of  the  Insured.  That 
the  contract  is  ambiguous  and  of  doubtful 
meaning  has  been  decided  by  the  following 
cases:  Peoria  M.  &  F.  Ins.  Co.  v.  Botto^  47 
111.  516-619;  Hartford  Fire  Ins.  Co.  t.  Uc- 
Kenzie,  70  IlL  App.  615-618;  Peterson  t. 
Hartford  F.  I.  Co.,  87  la  App.  567-572 ;  Kin- 
ney V.  Rochester  Oerman  Ins.  Co.,  141  lU. 
App.  643-549;  Kinney  t.  Buffalo  Oerman 
Ins.  Co.,  148  m.  App.  260;  Kinney  t.  Cale- 
d<Hilan  In&  Ca,  148  UL  App.  256;  Continen- 
tal Ins.  Co.  t.  Daniel  (Ky.)  78  S.  W.  866; 
Ghriaman  t.  Hartford  Fire  In&  Ca.  75  Mo. 
^p.  310-815;  Taylor  v.  Insurance  Co.  of 
North  America.  25  OkL  92-94,  105  Pac.  854, 
138  Am.  St  Rep.  906;  Hartford  F.  I.  Co.  t. 
Camenm,  18  Tex.  Civ.  App.  237, 45  S.  W.  158 ; 
Polemanahos  v.  Austin  Fire  Ins.  Co.  <Tex. 
Civ.  App.)  160  8.  W.  1184;  Niagara  Fire  Ins. 
Co.  T.  Mitchell  (Tex.  Civ.  App.)  164  S.  W. 
910.  The  cases  holding  to  the  omtrary  are 
almost  aa  numerous:  Mangrum  &  Otter  t. 
Law  Uulon  &  Bock  Ins.  Ca  (Cal.)  157  Pac. 
239;  Straker  v.  Phoenix  Ins.  Co.,  101  Wis. 
413,  77  N.  W.  762-755 ;  Webb  T.  Oianite  State 
Fire  Ins.  Co.,  164  Mich.  139-142. 129  N.  W.  19 ; 
Davidson  v.  German  Ins.  Co..  74  N.  J.  Iaw. 
487,  66  AU.  996,  IS  L.  R,  A.  (N.  8.)  884, 12  Ann. 
Cas.  1066;  EI  Paso  Reduction  Co.  t.  Hartford 
Fire  Ina.  Co.  (C.  C.)  121  Fed.  037;  Schwars- 
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chfld  &  Salz1)eiiEer  Ga  t.  ^cenlx  las.  Co., 
124  Fed.  62,  63,  S9  G.  C.  A.  572;  Insurance 
Go.  V.  Brecheisen.  50  Ohio  SL  542-548,  35  N. 
E.  53 ;  Parsons  &  Arbaogh  r.  NorthweBtern 
NTational  Insurance  Ga,  133  Iowa,  632.  110 
N.  W.  907 ;  Newark  Fire  Ins.  Co.  t.  Sammcms, 
11  ni.  App.  230-236. 

Althoagh  the  courts  holding  that  no  pay- 
ment or  tender  Is  essential  to  a  cancellatlMi 
assert  with  a  great  deal  of  confidence  that 
the  contract  Is  without  ainblguit7  or  doubt, 
still  the  fact  remains  that  Jurists  of  great 
learning,  charged  with  the  same  solemn  duty 
as  they,  have  come  to  a  different  conclusion. 
It  would  seem  that  if  the  meaning  of  the 
contract  was  so  clear,  plain,  and  easily 
grasped  and  understood  as  Is  asserted  by 
those  courts  holding  that  no  tender  or  pay- 
ment of  the  unearned  premium  is  necessary, 
there  would  be  no  ground  for  mlsunder- 
stuudiug.  The  piere  fact  that  courts  of  equal 
eminence,  learning,  and  probity  disagree  as 
to  the  construction  to  be  given  the  contract 
would  seem  to  import]  inherent  ambiguity 
and  doubt. 

The  Judgment  la  affirmed. 

FRANKLIN  and  CUNNINGHAM,  JJ., 
cmcar. 


(18  Ariz.  350) 

BAGA  T.  STATE. 


(Cr.  403.) 


(Supreme  Court  of  Arizona.    Dec.  18,  1916.) 

1.  Cbuuhai.  LcAW  ^1106(3).  1130(4)  — Ap- 
peal AHD  B^BOB— DiSlflBSAI.  OF  AFPEUL. 

rnder  Pen.  Code  1013,  §§  1164-1107,  the 
failure  of.  defeodant  in  a  criminal  prosecution 
to  file  the  abstract  of  record  within  the  time 
specified  by  Pen.  Code  1913,  S  1163,  and  bis 
failure  to  Sle  a  brief  or  prosecute  the  appeal, 
arc  insuffideDt  grounds  for  dismissal  of  the  ap- 
peal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  mg.  »  2892.  2970,  3206;  Dea  Dig. 

«=»Ho6(3),  mm.} 

2.  Intoxicatino  Liquobs  ^9210  —  Ihdict- 

UENT  AND  lNFOBMAllON. 

Ad  indictment  for  attempting  to  introduce 
Intoxicating  liquor  into  the  state  of  Arizona 
under  Const,  art.  23,  §  1,  must  aver  the  ulti- 
mate facta  constituting  the  offense,  i.  e..  the  in- 
tention of  accused  to  pass  such  Uquors  into 
the  state  from  another  state  or  from  a  foreign 
country,  a  direct  act  done  in  furtherance  of 
such  intention,  and  the  failure  of  the  attempt 
due  to  some  intervening  cause  beyond  the  con- 
trol of  accused. 

[Ed.  Note.— For  other  eases,  see  Intoxicating 
Uquors,  Gent  Dig.  i  250;  Dec.  Dig.  ^210.] 

S.  Intoxicatino  Liquobs  4s>210— CaiiaNAL 

PBOOTCUTIOK— SutnCIKNCT  Off  EVIOBNCB. 
In  a  prosecution  for  attempting  to  intro- 
duce intoxicating  liquors  into  the  state  under 
Const  art  23.  |  I,  an  indictment  that  the  de- 
fendant did  unlawfully  and  willfully  attempt  to 
transport,  bring,  and  canr  Into  the  county  of 
Apache,  state  of  Arizona,  a  quantity  of  whis- 
ky, etc.,  held  insufficient  to  charge  the  offense 
of  introdu<^g  intoxicating  liquor  into  the 
state. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors.  Cent  Dig.  8  250;  Dec.  Dig.  «=>210.] 


4.  Intoxicatino  Liquobs  ^»236(1)— Tnmci- 

IIENT  AND  InFOBKATION— SUFTXCnCNCT. 

In  a  prosecution  for  attempting  to  intro- 
duce intoxicatiiME  liquors  into  the  state  in  vio- 
lation of  Const,  art.  23,  i  1.  evidence  luid 
insufficient  to  sfaow ,  that  defendant,  who 
was  apprehended  at  the  state  boundary  line, 
committed  any  act  within  the  state  for  the 
purpose  of  introducing  intozlcatiiv  liquors  into 
the  state. 

TEd.  Note. — For  other  cases,  see  Intoxicating 
I.iquor«,  Cent,  Dig.  SS  300-302,  307,  808.  319- 
322;  Dec.  Dig.  «=:»236(1).] 

Appeal  trcm  Superior  Court,  Apache  Oona- 
ty ;  George  H.  Croaby.  Jr.,  Judge. 

D.  B.  Baca  was  convicted  of  attempting  ta 
import  Intoxicating  liquors  into  the  State  of 
Arizona,  and  he  appeals.  Vacated  and  re* 
manded,  vrlth  instructions. 

George  Bstes,  of  Ea  Paso,  Tex.,  for  appel- 
lant Wiley  E.  Jones,  Atty.  Gen.,  and  R.  W. 
Kramer  and  Geo.  W.  Harbeo,  Asst.  Attfs. 
Gen.,  for  the  State. 

CUNNINGHAM,  J.  The  appellant  was 
charged  by  Indictment  of  the  crime  of  "at- 
tempting to  Import  Intoxicating  liquors  Into 
the  state  of  Arizona."  The  particular  dr- 
cumstances  of  crime  ate  alleged  to  bare  been 
as  follows: 

"The  said  D.  B.  Baca  on  or  about  the  7tb 
day  of  December,  A.  D.  1915,  and  before  the 
finding  of  this  indictment  at  the  coun^  of 
Apache,  state  of  Arizona,  did  unlawfully  and 
willfully  attempt  to  transport,  bring,  and  carry 
into  the  coun^  of  Apacne,  state  of  Arixona, 
a  large  quantity  or  amount  of  alcoholic  liq- 
uors, to  wit,  whisky,  and  that  at  said  time 
there  was  in  full  force  and  effect  a  law  within 
the  state  of  Arizona  known  and  designated  a« 
the  prohibition  amendment,  wlifch  protnbita 
and  forbids  tbe  attempt  to  introdnce  or  import 
into  the  state  of  Arisoua  of  any  and  all  alco- 
holic Uquors  or  bererages  of  whatever  kind, 
and  that  the  whisky  so  attempted  to  be  Intro- 
du:;ed  into  tbe  state  of  Arizona  is  one  of  the 
alcoholic  beverages  mentioned  and  covered  by 
said  prohibition  amendment,  contrary  to  tbe 
form,  force,  and  effect  of  tbe  statute  in  snob 
cases  made  and  provided,"  etc 

To  this  indictment  the  defendant  danur- 
red.  The  demurrer  was  overruled.  The  de- 
fendant entered  a  plea  of  "not  guilty,"  and 
upon  a  trial  had  was  convicted  of  tbe  ^arge 
and  sentenced  to  punishmenti  from  which 
sentence  he  appeals 

The  Attorney  General  has  moved  to  dis- 
miss the  cause,  for  the  reasons: 

First  Because  the  abstract  of  record  was 
not  filed  in  this  court  on  March  13,  191& 

Second.  Because  siv>ellant  has  failed  to  Ue 
a  brief. 

Third.  Because  appellant  has  failed  to 

prosecute  his  appeal. 

As  a  prayer  to  the  motion,  the  Attorney 
General  moves  the  court  to  dismiss  the  ap- 
peal. Evidently,  the  Intention  of  the  motion 
at  aU  times  was  to  dlsmlra  the  appeal,  and  at 
no  time  did  the  Attorney  General  Intoid  to 
move  a  dismissal  of  the  cause. 

[1]  The  grounds  assigned  and  relied  upon 
by  the  Attorney  General  for  a  dismissal  of 
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the  appeal  are  tnsnffldent  to  Justify  tbe  or- 
der.  Paragraphs  U64r-lie7.  Penal  Code  1913. 

The  indictment.  reUered  at  surplusage, 
cbazfiea  that  the  accused  has  committed  a 
misdemeanor  known  as  "attempting  to  Im- 
port intoxicating  liquors  Into  the  state  of 
Arizona."  The  particular  circumstances  of 
the  offense  are  alleged  to  be  as  follows: 

"The  said  D.  B.  Baca  on  or  aboyt  the  7th 
day  of  December,  A.  D.  1915,  and  before  the 
filing  of  this  iodictment  at  tbe  county  of 
Apache,  state  of  Arizona,  did  unlawfully  and 
willfully  attempt  to  transport,  bring,  and  carry 
into  th€  •  *  •  «tate  of  Arizona,  a  large 
qnantit;  or  amount  of  alcoholic  liquors,  to  wit, 
whisky.  •  *  •  contrary  to  the  form,  force, 
and  effect  of  the  statute.  •  •  •  " 

Tbe  fair  construction  of  this  charge  ought 
to  permit  of  disregarding  the  words  "the 
county  of  Apache"  as  surplusage,  and  there- 
by avoid  conflict  with  the  preceding  language 
of  the  indictment,  and  preserve  as  near  as 
may  be  the  evident  meaning  of  the  instru- 
ment. 

The  indictment  is  Intended  to  be  based  up- 
on section  i  of  article  23,  Amendment  to  the 
Constitutioo,  reading  as  follows: 

"Eivery  person  who  ♦  •  •  attempts  to  in- 
troduce into  the  state  of  Arizona  acy  ardent 
•pirits,  ale,  beer,  wine,  or  intoxicating  liquor 
of  any  kind,  shall  be  Euilty  of  a  misdemeanor 
and  upon  conviction  shall  oe"  punished,  etc. 

The  dear  puii)ose  of  this  clause  of  the 
law  is  to  prevent  tbe  llq[nors  mentioned  and 
fairly  covered  by  the  provision  from  becom- 
ing a  portion  of  the  property  of  the  state,  to 
■the  end  oC  promoting  temperance^  So 
anxious  are  the  people  of  this  state  in  this 
r^rd  that  they  were  not  satisfied  to  prohib- 
it, under  penalty,  the  introduction  of  sndi 
UjOnors  Into  the  state,  but  they  have  goae 
further  and  declared  that  an  attempt  to  in- 
troduce such  liquors  Into  the  state  la  a 
separate  crime,  Independent  of  the  crime  of 
the  actual  Intxodnction  of  such  liquors  Into 
tbe  state. 

[2]  The  ofCense  here  under  .CMudderation 
Ib  established  -when  from  the  facts  it  Is  made 
to  appear  that  the  accused  entertained  the 
Intention  to  pass  any  of  such  liquors  Into 
the  state  of  Ariztma  fnmi  anottiOT  state  or 
from  a  foreign  country  to  be  used  for  an  un- 
lawful purpose,  a  direct  act  dtme  by  him  to- 
wards'the  accomplishment  of  such  intention, 
and  a  failure  to  accomplish  such  intenti<n. 
such  failure  caused  by  something  interven- 
ing, over  which  the  accused  had  no  control. 
Clearly  tbe  direct  act  must  reach  far  enough 
towards  the  accomplishment  of  the  desired 
results  to  amount  to  the  commencement  of 
the  oonsnmmatiott  betvn  the  interruptitm. 
In  such  circumstances,  such  fiacba  appear- 
ing, directly  or  by  legal  inference,  the  of- 
fense condemned  Is  established.  These  ul- 
timate fitcts  must  be  made  to  aivear  from 
tbe  allegations  contained  in  the  Indictment, 
otberwiae  the  ctteaae  is  not  charged. 

[3]  Tbe  allegatKm  that  the  defendant 
willfully  and  uidawfnlly  "attempt  to  trans- 
:pOTt,  bring,  and  carry"  whisky  Into  tbe  state 


of  Arizona,  fblls  to  set  fbrUi  the  Affense  in 
the  language  of  the  law  or  otherwise,  except 
as  a  conclasUm. 

What  are  the  fhcts  from  which  tbe  plead- 
er con<audes  that  such  attempt  was  made? 
They  nowhere  appear  In  ttie  indictment  It 
Is  the  duty  of  tbe  court  to  determine  tnm 
the  facts  alleged  In  the  charge  whether  a 
criminal  offense  has  been  stated.  In  the  ab- 
BOice  of  fftcts,  this  duty  cannot  be  performed. 

Under  the  BU^tl<Ki8  of  this  indictment 
the  court  may  only  adopt  the  prosecutor's 
conduirion.  viz.  that  the  facts  known  to  the 
pleads  ,  are  such  as  constitute  an  attempt 
to  introduce  whisky  into  the  state  of  Arixona 
in  Tiolatlm  of  law;  thereby  placing  the 
duty  of  determining  the  questikm  vpoa  the 
prosecuting  attorney,  and  not  upon  the  court, 
where  It  b^onga,  I  am  of  the  opinion  that 
the  indictment  fails  to  state  fitcts  suffidoit 
to  constitute  a  pnbUc  offense,  and  that  the 
court  erred  in  ordering  the  demurrer  over- 
ruled. 

For  sudk  rarror,  the  Judgment  should  be 
vacated,  and  the  cause  remanded,  with  In- 
Btructlons  to  sustain  the  demurrer  and  take 
such  further  action  In  the  premises  as  the 
law  permits. 

Vacated  and  remanded,  with  Instructions. 

BOSS,  C  J.  (concurring).  Granting  that 
the  indictment  states  a  public  offenm,  I 
think  there  Is  a  total  lack  of  ev^4»ice  to  sus- 
tain It  The  evidence  is  to  the  effect  that 
on  the  7th  day  of  Depember,  1915,  the  sberUf 
of  Apache  county  and  one  of  hla  dcsputles 
discovered  the  appellant  and  one  Joe 
Eq^osa  just  over  the  line  In  New  Mexico 
driving  an  automobile  with  several  cases  of 
whisky  in  it  In  the  direction  of  the  Arizona 
Un&  The  appellant  admitted  buying  the 
whisky  In  Mew  Mexioo  and  a  purpose  to 
take  it  to  his  home  at  SprlngervlUe,  Ariz. 
He  was  within  200  yards  of  the  Arizona  line 
when  InteroQtted  by  the  offlc^  and  doubt- 
less would  have  crossed  into  Ariztma  had  he 
not  beoi  detected.  There  Is,  however,  no 
evidence  whatever  any  act  or  thing  done 
by  him  in  Apa<die  conn^,  Ariz.,  connecting 
him  with  the  transaction  In  New  Mexico. 
It  is  not  Shown  when  be  left  SprlngervlUe 
txa  New  M^co,  nor  bow  he  traveled. 
There  is  an  absence  of  any  evidence  staow- 
ini^  or  tending  to  show,  that^aK>eUant  while 
in  Arizona  even  formed  tbe  idea  of  going  to 
New  Mexico  and  returning  to  Arlcona  with 
a  load  of  Intcoicatlng  liquors,  much  less 
that  he  did  any  act  In  Arizona  referable  to 
such  a  course  of  conduct 

The  indictment  charges  that  the  appelbuit ' 
"did  unlawfully  uid  v^lfully  attempt  to 
transport,  bring,  and  carry  into  the  county 
of  Apache,  state  of  Arizona,  a  large  quantity 
or  amount  of  alct^lle  liquors,"  eta  The 
evidence  shows  that  he  ms  not  in  Apadie 
county,  bat  In  New  Mexico*  ^rtien  the  at- 
tempt  alleged  was  made. 

Beside*  as  a  question  ot  law,  I  do  not 
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think  tbe  allegations  **to  transport,  bring, 
and  carry"  import  the  same  meaning  as  tbe 
word  "introdace,"  contained  in  tbe  Constlta- 
tlon.  Clearly  it  wonld  be  no  Tlolatlon  ci 
our  Cmstltntlon  for  a  pnbllc  carrier  "to 
transport,  brljig,  and  carry"  Into  Apadte 
county*  Arls.,  intoxicating  liquors  In  a  con- 
tlnuons  shipment  from  the  state  of  New- 
Mexico  to  the  state  of  Galtfomia.  Tbe  word 
"Introduce"  as  used  In  our  Oonstitutlfm 
means  tbat  the  liquors  are  brought  into  the 
state  for  the  purpose  of  eommlagllng  them 
with  the  other  property  of  the  state.  Bnt 
there  la  .  nothing  In  tbe  Indictment  showing 
that  the  said  liquors  were  attempted  to  be 
Introduced  Into  the  state  ctf  Arizona  from 
without  tbe  state,  unless  tbat  meaning  be 
attached  to  the  expression  in  the  indictment, 
"tbat  tbe  whisky  so  attempted  to  be  Intro- 
duced Into  the  state  of  Arizwu."  This  ex- 
pressim  affects  to  reter  to  some  preceding 
allegattim  of  the  Indictment  showinig  the  iu- 
trodnctlon  of  alcoholic  beverages  into  the 
state  firom  without  There  is,  bowerer,  no 
BuGh  inrecedlng  allegation.  The  words  used 
Id  the  Indlctmoit  **to  tnuuqKnrt,  bring,  and 
carry"  might  be  construed  as  conveying  tbe 
idea  that  the  liquors  were  shipped  Into  that 
counl7  from  any  other  county  In  the  state, 
wblch,  of  course,  would  not  be  a  crime  under 
any  law  of  the  state.  Hie  new  prohibition 
amendment,  which  will  take  effect  upon,  the 
proclamatiwt  of  the  GoTemor  of  the  state, 
denounces  as  a  crime  tbe  shipping  of  liq- 
uors ttom  one  part  of  .the  state  to  another ; 
but,  until  that  goes  into  effect,  it  Is  no  of- 
tense  to  transport  or  ship  int(Hdcating  llq- 
ucffs  from  one  part  of  the  state  to  another 
part  of  the  state,  or  from  one  county  to  an- 
other county. 

Tor  these  reasons,  I  am  ctf  tbe  (^>lnlon  tbat 
the  indictment  falls  to  state  tacts  sufficient 
to  constitnte  a  public  offense. 

FRANEUN,  J.  (concurring).  The  indict- 
ment in  this  case,  though  not  a  model  at 
good  pleading,  is,  I  think,  not  calculated  to 
embarrass  the  defendant  In  his  defense.  Its 
allegations,  while  somewhat  obscure,  are  so 
framed  tbat  a  person  of  ordinary  under- 
standing would  know  that  he  is  charged  with 
the  crime  ot  an  attempt  to  unlawfully  Intro- 
duce tnt(Hclcating  liquors  Into  the  state  of 
Arizona  at  Apache  county.  The  record  does 


not  disclose  any  surprise  or  srai  m  wase^ 
tlm  that  there  was  a  want  of  knowledge  ot 
the  crime  which  la  charged.  Under  the  lib* 
eral  rules  of  pleading  sancti<med  by  the  Code^ 
the  indictment  Is  sufficient  a«  against  a  gen- 
eral demurrer. 
Paragraph  808  provides: 

"Whenever  a  person,  with  intent  to  commit 
a  crime,  does  any  act  within  this  state  in  exe- 
cution or  part  execution  of  BUcb  intent,  which 
culminates  In  the  commisaion  of  a  (italics  mine) 
crime,  either  within  or  without  this  state,  such 
person  is  punishable  for  such  crime  in  this 
state  in  the  same  manner  as  if  the  same  had 
been  committed  entirely  within  tbia  state." 

Tbe  court  so  Instructed  tbe  jury.  It  Is  to 
be  observed  that  tbe  language  of  this  Rtat- 
ute  does  not  require  tbe  principal  crime  to  be 
consummated,  but  gives  jurisdiction  of  those 
cases  where  there  Is  Intent  to  commit  ft  crime 
and  any  act  I&  done  within  this  state  In  ex- 
ecution or  part  execution  of  such  Intent 
which  culminates  In  the  commission  of  a 
crime.  The  Code  provides  for  the  punish- 
ment of  attempts  to  commit  crime.  In  other 
words,  an  attempt  to  commit  a  crime  is  de* 
nonnced  by  tbe  Code  as  a  crime  to  the  same 
extent  that  the  full  executim  of  the  ultimate 
design  Intended  is  made  a  crime.  If  there 
be  present  the  intent  to  commit  a  crime,  tbe 
performance  of  some  act  Immediately  and 
directly  tending  to  Its  commission,  but  a  fail- 
ure of  consummation  on  account  of  some  In- 
tervening cause,  then  a  crime  denounced  by 
tbe  law  has  been  committed,  to  wit,  an  un- 
lawful attempt  to  commit  a  crim&  It  Is 
clear  to  my  mind  that  It  is  competent  for  tbe 
Legislature  to  determine  what  acts  within 
tbe  limits  of  this  state  shall  be  deemed  crim- 
inal, and  to  provide  for  tbeir  punishment, 
and  the  interpretation  of  this  statute  in  no 
wise  involves  tbe  questlMi  of  the  extratei^ 
ritorlal  fbrce  of  the  criminal  lawa  of  the 
state. 

[4]  In  this'  Uglit,  the  instmcticm  given  by 
the  learned  Judge  under  paragraph  806,  su- 
pra, is  a  correct  e^qtosltion  of  tbe  law.  but 
the  case  made  is  not  within  the  purview  <tf 
the  statute  because  tbe  evidence  la  utterly 
silent  as  to  any  act  whatever  done  |v  the 
defendant  in  this  state  In  execution  or  pert 
execution  of  the  crime  charged.  I  there- 
fore concur  In  a  reversal  of  the  Judgment 
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STATE  T.  BRANSON. 
(Supreme  Court  of  Or^on.   Dec.  2T,  1016.) 

1.  Cbihinai,  La.w  «=)368(1)— Evzdshcb— Ad- 
uissibujtt. 

In  a  murder  case,  where  it  appeared  that  the 
footprintB  of  a  man  and  woman  and  a  woman'i 
hair  rat  were  found  in  the  vicinity  of  the  body, 
evidence  that  a  codefendant,  wife  of  deceased, 
bad  been  seen  by  Beverol  witnesses  near  the 
scene  of  the  crime  shortly  after  a  shot  had  been 
heard,  that  deceased  was  jealous  of  a  supposed 
intimacy  between  defendant  and  his  wife  to  de- 
fendant's knowledge^  and  of  subaequent  compari- 
son of  the  hair  rat  with  Uiose  used  by  the  wife, 
was  admissible  as  a  narration  of  the  circum- 
stances so  closely  connected  with  the  issue  as  to 
be  a  part  of  the  res  gests  and  tending  to  show 
Joint  action,  and  was  not  evidence  of  declaration 
and  acts  of  a  coconspirator  before  proof  of  con- 
■piracy  forbidden  by  L.  O.  I*.  §  727,  subdiv,  6. 

[Ed.  Note. — For  other  cases,   see  Criminal 
Law,  Cent  Dig.      806,  812;  Dec  Dig. 
368(1).] 

2.  HoucxDB  4»174(6)— Etidbhcb— Adhissi- 

BZLITT. 

Testimony  of  witness  as  to  a  comparison  of 
a  hur  rat  found  in  the  vicinity  of  the  body  with 
tiiose  found  by  them  at  the  house  of  a  codefend- 
ant,  wife  of  deceased,  was  properly  permitted 
when  the  witnesses  testified  that  the  **Tats"  sub- 
mitted in  court  were  not  the  ones  compared  by 
them  at  the  home  of  the  codefendant. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Di£.  {  864;  Dec.  Dig.  «=»174(6).] 

S.  HomoiDK  4=>160(4>— 'Etidencb— Adhissi- 

BltlTT. 

Evidence  that  defendant  had  been  seen  talk- 
ing to  a  codefendant,  wife  of  deceased,  on  nn- 
merrnu  occaidons  in  fnmt  of  her  hom&  when  her 
hnsband  was  absent,  and  that  she  bad  been  seen 
standing  on  the  bank  of  the  river  100  yards 
from  the  bridge  on  which  defendant  was  stand- 
ing, was  admissible,  as  going  directly  to  the  con- 
duct of  the  defendant. 

[Ed,  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  344;  Dec.  Dig.  <e=>169(4).] 

4.  HOUJCIDB  <9=9]71{2)— ETIDiSNCE— ADMISSI- 
BIUTT. 

Evidence  of  comparison  made  between  wo- 
man's tracks  found  at  the  scene  of  the  homicide 
with  shoes  worn  by  codefendant,  wife  of  deceas- 
ed, was  properly  admitted,  where  the  shoes  com- 
pare were  not  in  courL 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  S  362  ;  Dec  Dig.  «s»171(2).] 

5.  Cbuhnal  Law  «=9703  —  Tbui.  —  State- 
ments OF  Counsel. 

The  action  of  the  court  in  permitting  the  dis- 
trict attorney,  in  his  opening  statement  to  the 
jury,  to  announce  his  intention  to  prove  that  de-. 
fendant  and  codefendant,  wife  of  deceased,  had 
been  seen  together  under  peculiar  circumstances, 
altfaongh  with  the  purpose  of  raising  a  suspicion 
of  adultery  and  thereby  establishing  a  motive  for 
the  killing,  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  J  1659;  Dec.  Dig.  •S=3703.] 

6.  Witnesses  €=>349— Caoss-BrAMiNATioN— 

IMPEACHICEHT. 
Defendant's  witness  was  properly  questioned 
on  cross-examination  as  to  a  purported  conver- 
sation in  which  the  witness  was  supposed  to 
have  advised  the  codefendant,  wife  of  deceased, 
that  she  and  defendant  would  be  arrested,  sepa- 
rated, and  each  misled  into  thinking  that  the 
other  had  confessed  and  advising  her  and  re- 


qnesdag  anodier  to  remain  dloit  as  to  avch  ad- 
vice. 

[Ed.  Note.-^For  other  cases,  see  Witneasea, 
Cent.  Dig.  |i  118&-U39;  Dec.  Dig.  «=s»849.] 

7.  WiTNESSBB  «=3398(3)— Impeachment— 9e- 

BDTTAL. 

Where  defendant's  witness  on  cross-examina- 
tion denied  statements  advising  cod^endant, 
wife  of  deceased,  that  she  and  defendant  would 
be  arrested,  separated,  and  misled  into  believing 
each  had  confessed,  evidence  in  rebuttal  that 
such  statements  were  made  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  I  1275;   Dec.  Dig.  «=s>398(3).] 

8.  Obiminal  Law  4=»829(1)— Appeal  and  Sb- 
BOB— Review— iNSTBUcnoHB. 

The  refusal  of  a  requested  instruction  folly 
covered  by  the  given  instructions  was  not  error. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  2011 ;  Dee.  Dig.  «=>829(1).] 

9.  Cbiuinal  Law  0=>814(19)  —  Tbial  —  In- 
btbdctionb. 

Where  there  was  no  evidence  of  a  conspira- 
cy or  common  design  between  defendant  and  co- 
defendant  to  murder,  a  gualificatioil  of  an  in- 
struction on  alibi  that  ii  defendants  were  act- 
ing together  with  a  common  design  to  bring 
about  the  death  of  deceased,  it  would  not  be 
necessary  tar  both  of  them  to  have  been  actu- 
ally present  at  the  crime  but  each  is  bound  by 
the  act  of  the  other  in  furtherance  of  the  com- 
mon design,  was  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  1879;  Dec.  Dig.  «=3814(19).] 

10.  Obiminal  Law  «=>1186(4)— Review— Re- 

VEB8AI. 

Although  Const  art.  7,  S  S,  as  amended  in 
1911,  provides  that  if  the  Supreme  Court  shall 
be  or  opinion  that  the  judgment  of  the  court  ap- 
pealed from  was  such  as  should  have  been  ren- 
dered in  the  case,  such  judgment  should  be  af- 
firmed, notwithstanding  any  error  committed 
during  the  trial  in  a  murder  case,  where  the 
court  erroneously  instructed  the  jury  as  to  con- 
spiracy between  codefendants,  the  appellate 
court  may  not  determine  what  influence  the 
elimination  of  the  question  of  conspiracy  would  ' 
have  upon  the  jury's  determination,  and  judg- 
ment must  be  reversed. 

[Ed.   Note, — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  ^1186(4).] 

Department  1.  Appeal  from  Circuit  Court 
Yamhill  County;  Harry  H.  Belt  Judge. 

William  Branson  was  convicted  of  murder 
in  the  second  degree,  and  he  appeals.  Re- 
versed and  remanded  for  a  new  triaL 

William  Branson  and  Anna  Booth  were 
Jointly  indicted  for  murder  in  the  second  de- 
gree charged  to  have  been  committed  tn  the 
kintng  of  WtUiam  Booth  on  October  8. 1915. 
Separate  trials  having  been  demanded  by 
the  defoidanta,  the  defendant  Branscm  was 
placed  Qpon  trial,  and  from  a  verdict  of 
guilty  as  charged  and  a  jndgmoit  thereon  be 
prosecutes  this  appeaL 

W.  T.  Vinton  and  J.  E.  Burdett  both  of 
McMinnvlUe  (McCain,  Vinton  &  Burdett  of 
McMlnnville,  on  the  brief),  for  appellant 
Geo.  M.  Brown,  Atty.  Gen.,  and  R.  L.  Ccmiier. 
of  McMtnnviUe,  tor  the  8tat& 

BENSON,  J.  The  first  eight  assignments 
of  error  are  so  closely  related  as  to  be  8U»- 
ceptible  of  discussion  together.   To  clearly 
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comprehoid  defendant's  contentions,  It  Is 
necessary  to  make  a  brief  statement  of  the 
evidence  snbrnltted  b7  the  prosecution.  Wil- 
liam Booth,  the  victim  of  the  alleged  homi- 
cide, was  the  husband  of  the  defendant  Anna 
Booth;  their  home  being  in  the  Tillage  of 
Wlllamlna.  i^on  the  east  bank  of  the  Wll- 
lamlna  Kiver.  The  defendant  Branson,  a 
young  man  23  years  of  age,  resided  with  bis 
parents  In  the  same  village^  On  the  after- 
noon of  October  8,  1915,  at  about  1 :30  p.  m., 
8(Hne  witnesses  heard  a  shot  fired  near  the 
rtrer  at  a  point  on  the  premises  of  one  Yates, 
about  a  mile  and  a  half  northwest  of  Wll- 
lamlna, and  near  the  county  road  running 
past  the  Yates  place.  At  about  3:30  p.  m. 
a  young  man  named  Carter  discovered  the 
dead  body  of  William  Booth  lying  on  the 
bank  of  the  rtvet  with  one  hand  and  per- 
haps other  portions  of  the  corpse  in  the  wa- 
ter. He  Immediately  hastened  to  tlie  Tillage 
and  notlSed  the  authorities.  An  inquest  was 
held,  and  in  the  vicinity  of  the  body  the  foot^ 
prints  of  a  man  and  a  woman  were  found  in 
the  loose  solL  A  "woman's  hair  rat"  was 
also  found  there. 

[1]  Upon  the  trial  evidence  was  admitted, 
over  the  objection  of  the  defendant,  tending 
to  prove  that  William  Booth  was  jealous  of 
the  supposed  Intimacy  between  his  wife  and 
the  defendant;  that  this  Jealousy  was  well 
known  to  Branson;  that  near  1  o'dock  on 
the  afternoon  of  the  homicide  witnesses  saw 
Anna  Booth  walking  along  the  county  road 
in  the  direction  of  the  spot  where  the  body  of 
William  Booth  was  subsequmtly  fonnd;  that 
a  few  minutes  later  the  defradant  was  seen 
going  In  the  same  direction;  that  they  each 
passed  Axel  Nelson,  who  was  sitting  in  his 
wagon  on  the  highway  talking  to  a  woman 
who  stood  in  her  doorway ;  and  that  Nelson, 
within  a  few  minutes  after  defendant  passed, 
<lrove  on  In  the  same  direction  to  his  home 
some  £our  miles  west  of  Wlllamlna,  but  did 
not  see  either  defendant  again,  ftlrs.  Yates 
was  permitted,  over  the  objection  of  defend- 
ant, to  testify  that  she  heard  a  shot  near  the 
river  banlt  at  the  foot  of  her  garden;  that 
she  went  down  in  that  direction  to  see  about 
it,  and  when  near  the  gate  opening  into  the 
highway  she  saw  Anna  Booth  in  the  road  at 
a  point  near  where  the  lx)dy  of  Booth  was 
afterwards  discovered.  Clay  Rowell  was 
permitted  to  testify  that  on  the  afternoon 
of  the  homicide  he  was  fixing  a  fence  along 
the  road  a  short  distance  west  of  the  place 
where  the  killing  occurred;  that  about  1:30 
p.  m.  he  heard  a  shot  fired;  and  that  within 
15  or  20  minutes  thereafter  Anna  Booth 
passed  him  going  west.  Other  witnesses  tes- 
tified to  the  circumstance  of  visiting  the 
home  of  Anna  Booth  on  the  morning  after 
the  homicide  and  making  a  comparison  of  the 
"hair  rat"  found  at  the  scene  of  the  tragedy 
with  others  which  were  at  the  time  in  the 
possession  and  use  of  the  defendant  Anna 
Booth.  Defendant  urges  that  all  of  the  evl- 
■denco  was  erroneously  admitted  for  the  rea- 


son that  it  violates  the  statutory  rule  that 
evidence  of  the  declaration  or  act  of  a  con- 
spirator cannot  be  given  against  a  cocousplr- ' 
ator  nndl  after  proof  of  a  conspiracy.  Sub- 
division 6  of  section  727,  L.  O.  L.  It  wUI 
be  noticed,  however,  that  the  testimony  re- 
ferred to  does  not  involve  any  declarations  of 
Anna  Booth,  and  merely  a  narration  of  cir- 
cumstances so  closely  connected  with  the  vi- 
tal issue  upon  trial  as  to  be  a  part  of  the  tea 
gestee. 

In  Commonwealth  v.  Kaiser,  184  Pa.  493. 
499,  39  Atl.  2»9,  300,  the  court  says: 

"The  commonwealth  claimed  a  conspiracy,  bat 
the  court  held  the  evidence  insufficient  to  bq9- 
tatn  that  contention,  but  admitted  evidence  of 
the  preaence  and  identification  of  accomplices. 
The  question  of  accomplices  and  wliat  they  did 
is  a  different  one  from  conspiracy,  bat  the  two 
issues  run  closely  together  in  the  mode  Of  pnxif 
and  the  evidence  to  establish  them." 

Again,  in  Fltzpatrlck  v.  U.  8..  178  U.  S. 
S04,  20  Sup.  Ct  0«4.  44  U  Bd.  1078,  we  note 
the  following  language: 

"As  there  was  some  evidence  tending  to  show 
a  joint  action  on  the  part  of  the  three  defend- 
ants, any  fact  having  a  tendenc7  to  connect 
them  witii  the  murder  was  competent  upon  tbt 
trial  of  Fitzpatrick.  The  true  distinction  is  be- 
tween statements  made  after  the  fact,  which  are 
competent  only  against  the  party  making  the 
statement,  and  facts  connecting  either  party 
with  the  crime  which  are  competent  as  a  part  of 
the  whole  transaction.  In  the  trial  of  either 
party  it  is  proper  to  lay  before  the  jury  the  en- 
tire affair,  including  the  acts  and  conduct  of  all 
the  defendants  from  the  time  the  homicide  was 
first  contemplated  to  the  time  the  transaction 
was  dosed.  It  may  have  a  bearing  only  against 
the  party  doing  the  act,  or  it  may  have  a  remot- 
er bearing  upon  the  other  defendants;  bat, 
Bucb  as  it  is,  it  is  competent  to  be  laid  before 
the  Jury." 

In  Musser  v.  State,  157  Ind.  423,  61  N.  B.  1, 
it  Is  said: 

"The  rule  urged  by  appellant  in  regard  to  the 
dedaradons  and  acts  of  a  conspirator  made  aft- 
er the  object  of  the  conspiracy  has  been  accom- 
plished has  no  application  to  such  evidence. 
The  evidence  was  concerning  a  physical  fact, 
and  tended  to  prove  the  guilt  of  Marshall,  and 
when  considered  in  connection  with  all  the  other 
evidence  in  the  case  also  tended  to  prove  the 
guilt  of  appeUant.  T^ere  was  no  doubt  that  a 
homicide  had  been  committed.  The  guestion  of 
fhe  guilt  or  innocence  of  appellant  was  to  be  de- 
termined by  the  jury.  There  was  evidence  tend- 
ing to  show  that  three  persons  were  present  at 
the  commission  of  the  crime,  and  any  fact  tend- 
ing to  connect  any  one  of  them  with  the  crime 
was  competent  evidence  against  the  others. 
That  evid»ioa  of  this  charact^  b  admissible  is 
weU  settled." 

It  would  seem  that  the  authorities  make  a 
marked  distinction  between  evidence  tending 
to  show  a  conspiracy  and  that  which  tends 
simply  to  disclose  Joint  action.  Upon  the  lat- 
ter theory  the  evidraice  was  properly  admi^■ 
ted. 

[2]  It  Is  also  contended  that  the  testimony 
In  r^rd  to  the  comparison  of  the  "rats"  was 
Incompetent  because  the  witnesses  did  not 
qualify  as  experts,  and,  If  not  experts,  the 
Jury  was  the  proper  authority  to  make  tbe 
inspection.  In  reference  to  this  point,  it 
may  be  said  Uiat  tlie  wltneaaes  for  tlu  state 
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testified  that  the  "rata^  snbmltted  In  oonrt 
were  not  the  ones  compared  by  them  at  the 
home  of  Anna  Booth,  and  under  such  drcum- 
stancea  It  was  prc^r  for  the  conrt  to  permit 
them  to  testis  as  to  their  former  compari- 
son. 

[3, 4]  It  is  next  urged  by  defendant  Uiat 
the  court  erred  in  permitting  witnesses  to 
testify,  over  his  objection,  to  having  seen 
him  on  nnmonus  occasions  talking  to  Anna 
Booth  in  front  of  her  h<»ae  when  her  bos- 
band  was  absent  and  upon  one  occasion  see- 
ing her  standing  upon  the  bank  of  the  river 
at  a  point  about  100  yards  abore  the  bridge 
and  the  defendant  standing  upon  the  bridge 
smoking  a  cigarette.  It  is  not  for  us  to  dis- 
cuss the  weight,  effect,  or  Tolne  of  this  evi- 
dence, but  since  it  goes,  not  to  the  acts  of  the 
codefendant,  but  directly  to  the  conduct  of 
this  defendant,  there  was  no  error  in  admit- 
ting It.  What  has  been  said  in  reference 
to  the  "rats"  may  well  be  applied  to  the 
evidence  in  r^ard  to  the  woman's  tracks 
found  at  the  scene  of  the  homicide  and  meas- 
urements and  comparisons  thereof  with  shoes 
worn  by  Anna  Booth.  The  evidence  was 
properly  admitted. 

[B]  Complaint  is  also  made  that  the  conrt 
committed  error  in  permitting  the  district 
attorney,  In  his  opening  statement  to  the 
Jury,  to  announce  his  intention  to  prove  that 
the  two  defendants  were  seen  together  under 
peculiar  drcnmstances,  since  Its  purpose  was 
to  raise  a  suspicion  of  adultery  and  thereby 
establish  a  motive  for  the  killing.  As  we  have 
already  suggested  that  the  evidence  referred 
to  was  properly  admtttedt  no  error  can  be 
based  thereon. 

[S,  7]  The  next  assignment  pertains  to  the 
questions  and  answers  whereby  it  was  sought 
to  impeach  the  testimony  of  Isabel  Branson. 
Briefly  stated,  the  cross-examination  of  this 
witness  was  directed  to  a  purported  conver- 
sation alleged  to  have  been  held  between  the 
witness  and  Anna  Booth  on  the  day  before 
the  preliminary  examination  of  both  defend- 
ants before  a  committing  magistrate  In  wiilcb 
the  witness  was  supposed  to  liave  advised 
Mrs.  Booth  that  she  and  the  defendant  Bran- 
son would  both  be  arrested,  put  Into  separate 
cells,  and  each  misled  Into  believing  that  the 
other  bad  confessed,  and  advising  her  to  re- 
main silent,  and  also  requesting  Maude  Fuqna 
to  keep  quiet  as  to  such  advice.  The  witness 
denied  makiijig  such  statements,  and  in  re- 
buttal the  witness  Maude  Fuqua  testified  to 
their  having  been  made.  In  the  case  of  State 
T.  Olds,  18  Or.  440,  22  Pac.  940,  this  court 
says: 

*^be  state  had  the  rig^t,  on  the  cross-exami- 
oation,  to  ask  this  witQesa  anything  that  would 
■bow  his  interest  in  the  result  of  the  trial,  and 
anytbiDg  h«  did  in  aid  of  the  defendant  about 
the  trial,  for  the  purpose  of  enabling  the  jury 
to  properly  weigh  his  evidence,  and  to  hitelli- 
gently  pass  upon  Ids  credibility." 

The  same  doctrine  is  quite  clearly  stated 
In  State  v.  Finch,  M  Or.  482,  103  Pac.  SOS. 


and  we  condnde  that  there  was  no  error  In 
admitting  the  evidence. 

[t]  We  now  come  to  the  consdderation  of 
the  charge  to  the  Jury.  Among  otIierB,  the 
defendant  requested  the  court  to  Instract 
the  Jury  as  follovA: 

"If  you  should  infer  from  proven  circum- 
stances alone  that  adulteroaa  relations  existed 
between  the  defendant  William  Branson  and  An- 
na Booth,  you  cannot  base  upon  such  inference 
the  further  inference  of  the  slaying  of  William 
Booth  by  the  defendant  William  Branson.  In 
other  words,  inferences  can  only  arise  from  facts 
legally  proved  and  not  from  other  inferences." 

The  ooDit  refused  the  request,  and  this  is 
assigned  as  error.  All  that  needs  to  be  said 
In  relation  to  this  assignment  Is  that  the  sub- 
stance of  the  requested  instruction  is  fully 
covwed  by  the  charge  which  was  i^ven,  and 
consequently  it  was  not  error  to  decline  a 
repetition  thereof. 

[9}  We  shall  next  c(mslder  the  court's  In- 
struction npon  the  subject  of  an  allbL  The 
defendant  requested  that  the  Jury  be  Instruct- 
ed as  f<^0W8: 

"Too  are  instructed  that  one  of  the  defenses 
interposed  by  the  defendant  in  this  case  is  what 
is  known  as  an  alibi;  that  Is,  that  the  defendant 
was  at  another  place  at  the  time  of  tlie  commis- 
sion of  the  crime.  The  court  instructs  you  that 
such  defense  is  as  proper  and  legitimate,  if  prov- 
en, as  any  other,  and  all  evidence  bearing  upon 
that  point  should  be  carefully  considered  hy 
you.  If,  in  view  of  all  the  evidence,  you  have  a 
reaaoQBble  doubt  as  to  whether  the  defendant 
was  In  some  other  place  when  the  crime  was 
committed,  then  you  should  give  the  defendant 
the  beoeSt  of  the  doubt.  Regarding  the  defense 
of  an  alibi,  you  are  instrncted  that  the  defend- 
ant is  not  required  to  prove  that  defense  beyond 
a  reasonable  doubt,  to  entitle  him  to  an  acquit- 
tal, but  is  suffident  if  the  evidence  raises  a  rea- 
sonable doubt  of  his  presence  at  the  time  and 
place  of  the  commission  of  the  crime  charged," 

The  court  gave  the  substance  thereof,  but 
with  vital  modifications.  In  the  following 

form: 

"Tou  are  Instructed  that  one  of  the  defenses 
Interposed  by  the  defendant  In  this  case  is  what 
is  known  as  an  alibi;  that  is,  that  the  defendant 
Branson  was  at  another  place  at  the  time  of  the 
commis^on  of  the  alleged  crime.  This  court  In- 
gtructa  you  that  such  defense  is  as  proper  and 
legitimate,  if  proven,  as  any  other  and  all  evi- 
dence bearing  upon  that  point  should  be  earefnl- 
ly  considered  by  yon.  If,  In  view  of  all  the  evi- 
dence, you  have  a  reasonable  doubt  as  to  wheth- 
er the  defendant  was  at  some  other  place  when 
the  crime  was  committed,  then  you  should  give 
the  defendant  the  benefit  of  that  doubt,  and  find 
the  defendant  not  guilty,  subject,  however,  to 
the  other  instructions  which  I  wUl  give  yon  rela- 
tive to  the  law  of  this  case.  Regarding  the  de- 
fense of  an  alibi,  you  are  instructed  that  the  de- 
fendant is  not  required  to  prove  that  defense  be- 
yond a  reasonable  doubt  to  entitie  him  to  acquit- 
tal, but  it  is  sufficient  if  the  evidence  raisea  a 
reasonable  doubt  of  hia  presence  at  the  time  and 
place  of  the  commission  of  the  crime  charged. 
In  this  ease,  however,  yon  should  bear  in  mind 
the  instruction  which  I  have  heretofore  given 
yon  that  if  the  defendant  and  Anna  Booth  were 
acting  together  with  the  conunon  design  to  bring 
about  the  death  of  William  Booth,  in  the  man- 
ner and  as  charged  in  the  indictment,  it  would 
not  be  necessarv  for  both  of  them  to  have  been 
actually  present  at  the  place  and  at  the  time 
of  the  alleged  crime,  for,  as  I  have  stated  to  you 
i>efore,  each  oodefendaut  is  bound  by  the  act  of 
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Uie  other  in  the  furthenmce  and  execution  of 
the  common  design." 

This  is  undoubtedly  a  correct  anfl  excel- 
lent al)stn[ct  ezpoeitlon  of  law,  and,  it  the 
record  disclosed  any  evidence  of  a  common 
design  or  conspiracy  to  take  tlie  life  of  Wil- 
liam Bootb,  there  would  be  no  doubt  what- 
ever ot  the  correctness  of  the  charge.  We 
have  searched  the  record  in  vain  for  a  scin- 
tilla of  evidence  tending  to  disclose  any  con- 
spiracy or  common  design  to  perpetrate  a 
h(Mniclde.  This  court,  in  a  long  line  of  ded- 
elons  be^nning  with  Morris  t.  Perkins,  6  Or. 
350,  has  held  that  it  Is  errcnr  to  submit  to  a 
jury  questions  of  fact  uptm  whidi  there  Is  no 
evldencQ.  That  the  concloding  portkea  of 
the  Instruction  quoted  is  error  cannot,  there- 
fore, be  doubted,  and  to  determine  that  It 
was  prejudicial  to  the  defendant's  Interest 
is  manifest  from  the  mere  reading. 

£18]  It  has  been  urged  that,  even  thongh 
-  the  instruction  is  error,  the  judgment  should 
be  affirmed  under  the  authority  of  sectim  3 
of  artide  7  of  the  state  Constitatlon  as 
amended  in  1911,  (Laws  1911  p.  7)  wherein 
It  is  provided  that: 

"If  the  Supreme  Coart  shall  be  of  optoioa,  aft- 
er consideration  of  *  *  *  the  matters  thus 
submitted,  that  the  judgment  of  the  court  ap- 
pealed from  was  such  as  should  have  been  ren- 
Uered  in  the  case,  such  judgment  shall  be  affirm- 
ed, notwithstanding  any  error  ctunmitted  dur- 
ing the  trial." 

To  answer  this  suggestion  fnlly  would  In- 
yolve  such  a  discussion  of  the  value  and  ef- 
fect of  the  evidence  in  the  case  as  would, 
under  the  circumstances,  be  Improper.  We 
thus  confine  ourselves  to  saying  that  an 
-elimination  of  the  question  of  conspiracy 
mi^t  well  have  a  cUrect  influence  upon  a 
Jury's  determination  of  the  dejfree  of  crime 
involved  in  the  acts  as  a  crimes  and  such 
4etermiDation  must  always  remain  a  func- 
tiixi  of  the  jury  rather  than  of  the  court 

It  follows  that  the  judgment  must  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

MOORE,  a  J.,  and  HARRIS  and  Hc- 
BRIDE,  JJ.,  concur. 

182  Or.  388) 

PACIFIC  CO.  V.  CRONAN. 
(Supreme  Court  of  Oregon.   Dec  27,  1916.) 

1.  PLEADina  €=»261  —  AUENDMEKT  DiTRINO 

Tbiait-Vabiancb. 
Where  defendant,  by  evident  derical  er- 
Tor,  failed  to  deny  material  allegatlous,  tiie 
rule  against  amendment  changing  the  cause  of 
action  does  not  prevent  amendment  to  enter  the 
deniat,  especially  where  both  parties  went  to  trial 
on  the  theory  that  such  matters  were  at  issue, 
and  plaintiff's  only  objections  were  too  gener- 
al to  indicate  the  defect 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  SS  794-800;  Dec.  Dig.  «=>2ei.] 

2.  Pleadinq  ®=»236(1>— Amendment  Dukino 

TBIAIi—VABIANCE. 

The  allowance  or  refusal  of  an  amendment 
is  largely  a  matter  of  discretion  of  the  court 


and  depends  on  circumstances  of  the  pardenlir 
case. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  S  601;  Dec.  Dig.  •S=>236(1).] 
S.  Pleading  «=>258(3)— Amendment  Dubiko 

Tbial, 

Courts  should  be  liberal  In  granting  amend- 
ments pending  trial,  when  it  is  evident  that 
such  course  will  further  justice,  particnlarly  in 
the  case  of  the  defeodant. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  SS  771,  772;  Dec.  Dig.  «s>258(3>.] 

Department  1.  Appeal  from  Circuit  Court, 
Morrow  County;  Gilbert  W.  Phelps,  Judge. 

Action  by  the  Pacific  Company  against  J. 
E.  Cronan.  Judgment  for  defendant  and 
plaintiff  appeals.  Affirmed. 

This  is  an  action  to  recover  commission  for 
services  In  procuring  a  purchaser  for  bank 
stoclf.  The  complaint  omitting  formal  matp 
ters,  Is  substantially  as  follows: 

"I.  That  the  Charles  E.  Walters  Company  it 
all  times  hereinafter  mentioned  was.  Is,  and 
has  been  a  corporation  organized  and  existiiv 
under  the  laws  of  the  state  of  Iowa,  and  luTing 
complied  with  all  the  laws  of  the  state  of  Ore- 
gon with  reference  to  nonresident  corporation, 
and  at  all  times  was  authorised  to  do  business 
in  the  state  of  Oregon. 

"II.  That  on  or  about  the  24tb  day  of  Octo- 
ber. 1913.  in  the  city  of  Portland,  Multoomab 
county.  Or.,  the  defendant  herein  orally  agreed 
with  the  Charles  E.  Walters  Company,  a  cor- 
poration, that  if  the  Charles  E!.  Walters  Com- 
pany would  procure  a  purchaser  ready,  able, 
and  wiUing  to  purchase  from  J.  E.  Cronan  202 
shares  of  stock  in  the  Bank  of  lone,  located  at 
lone.  Or.,  at  the  book  value  of  said  shajes  of 
stock,  which  was  estimated  to  be  $55  per  shan, 
that  defendant  would  pay  said  the  Cbarles  E. 
Walters  Company  6  per  cent,  of  the  total  price 
for  which  said  shares  of  stock  were  sold  or  at 
wUch  the  said  the  Charles  E.  Walters  Companr 
procured  a  purchaser. 

"III.  That  terms  as  to  the  time  of  payment 
by  the  purchaser  of  said  shares  of  stock  were 
to  be  made  by  said  J.  E.  Cronan  at  the  time  a 
purchaser  was  procured. 

"IV.  That  thereafter  on,  to  wit  about  the 
26th  day  of  October,  1913,  the  Charles  E.  Wal- 
ters Company  did  procure  a  purchaser,  to  wit. 
one  L.  H.  Meeker,  who  was  ready,  able,  aad 
willing  to  purchase  said  bank  stock  upon  terms 
fixed  by  the  defendant  and  thereupon  the 
Charles  E.  Walters  Company  notified  the  de- 
fendant and  arranged  a  meeting  between  Lu  M. 
Meeker  and  said  defendant,  wmch  meeting  wai 
held  on  the  26th  day  of  October,  1913,  and  termi 
of  payment  were  arranged  so  that  L.  Bf.  Meeker 
agreed  to  pay  unto  said  J.  E.  i>onan  for  saM 
202  shares  of  stock  the  book  value  thereof  pint 
5  per  cent  upon  terms  sattafoctory  to  said 
J.  E.  Cronan. 

"V.  That  said  L.  M.  Mseker  as  a  purchaser 
was  procured  soldj  through  the  efforts  of  the 
said  the  Cliarles  R  Walters  Company  and  tb« 
meeting  between  said  Iji.  M.  Meeker  and  J.  E- 
Cronan  was  procured  solely  by  the  efforts  of 
said  the  Charles  E.  Walters  Company. 

"YI.  That  the  book  value  of  said  sharM  of 
stock  at  all  times  herein  mentioned  was  at  least 
$55  per  share. 

"VIL  That  S  per  cent  of  the  agreed  sale 
price  of  said  202  shares  of  stock  fixed  betweea 
said  J.  E.  Cronan  and  li.  M.  Meeker  is  the  som 
of  $555.50.   •   •  • 

'  "IX.  That  prior  to  the  commencement  of  this 
action,  to  wit,  on  the  23d  A&y  of  April,  1914. 
the  Charles  E.  Walters  Company  regularly 
sold  and  assigned  unto  plaintiff  all  of  its  right, 
title,  and  interest  in  the  matters  covered  in  tins 
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complalat,  and  th»  dUm  of  said  the  CfliailM 
Ei.  Walter*  Company  ag^nat  tbe  defendant"  , 
The  original  answer  doiled  all  of  tbe  abore 
parasrapbs.  except  II  and  VL  Upon  the 
trial  plaintiff  Introduced  testimony  tending 
to  support  the  whole  case  made  by  the  plead- 
ings, Including  the  allegations  made  In  para- 
graphs II  and  VI,  and  the  defendant  also 
went  into  the  whole  case  and  offered  testi- 
mony tending  to  show  that  the  orl^al  offer 
to  sell  was  coupled  with  a  craidltlon  that  the 
purchase  was  to  Include  certain  reel  estate 
owned  by  defendant  and  not  otherwise.  He 
also  denied,  in  substance,  that  he  and  Meeker 
ever  came  to  an  agreement  as  to  terms  of 
payment  The  plaintiff  objected  to  testimony 
offered  tending  to  show  that  the  original  offer 
to  sell  was  on  condition  that  the  land  of  de- 
fendant should  go  with  the  purchase  of  the 
stock.  There  were  several  objections  of  this 
character  made,  but  they  were  either  general 
and  to  the  effect  that  the  evidence  offered 
was  not  within  the  Issues  pleaded  or  merely 
general  without  stating  tbe  grounds.  At  no 
time  while  the  testimony  was  being  offered 
did  counsel  for  the  plaintiff  specifically  point 
out  or  call  to  the  attention  of  the  court  the 
fact  that  paragraphs  II  and  VI  had  not  been 
denied.  The  objections  being  overruled  coun- 
sel for  the  plaintiff  moved  for  a  directed 
verdict,  and  fdr  the  first  time  spedflcally 
called  attention  to  the  fact  that  paragraphs 
II  and  VI  of  the  complaint  had  not  been  de- 
nied. Thereupon  counsel  for  defendant  mov- 
ed the  court  for  leave  to  amend  by  denying 
these  paragraphs,  and,  the  amendment  being 
permitted,  the  motion  for  judgment  on  the 
verdict  was  overruled,  to  all  of  which  coun- 
sel for  plaintiff  excepted.  The  matter  then 
went  to  the  jur?  and  resulted  In  a  verdict 
and  Judgment  for  defendant,  from  which 
plalntlfT  appeals. 

Joel  D.  Pomexene^  ot  Portland  (Goy  Bof- 
atdXf  of  Pwtland.  on  the  tnief),  for  an^ellant 
Ony  a  H.  Corliss,  of  Portland  (Sam  B.  Tan 
Vaetor,  of  H^pner,  on  the  brief),  tn  re- 
spondent 

UcBBIDB,  J.  (after  stating  the  facts  as 
above).  [1]  The  court  did  not  err  in  submit- 
ting the  case  to  the  jury  as  the  defendant's 
evidence  tended  in  some  degree  to  show  that 
Meelcer  and  the.  defendant  never  came  to  a 
final,  definite  agreement  as  to  the  terms  of 
payment  While  a  defendant  cannot  amend 
upon  tbe  trial  by  Introducing  an  entirely  new 
cause  of  defense,  we  do  not  think  the  rule 
goes  so  far  aa  to  prohibit  tbe  amendment  of 
what  in  view  of  the  facts  in  the  case,  was  an 
obvious  clerical  error  or  oversight  At  the 
time  the  deposition  of  the  first  witness  for 
plaintiff  was  taken,  which  was  several  days 
before  the  trial,  it  must  have  been  apparent 
to  counsel  for  plaintiff  that  the  defense  was 
proceeding  upon  the  theory  that  the  matter 
alleged  in  [«ragraph  II  was  In  issne  and  tliat 
a  negatira  of  It  was  the  principal  defense  re- 


lied npML  Tbe  lAaintifl  examined  the  wit- 
ness Meeker  as  to  the  first  dealings  between 
himself  and  defendant  where  the  otter  was 
made  by  defendant  to  sell  the  stock  with  the 
land  Included  and  further  as  to  a  communi- 
cation from  the  Walter's  corporation  Inform- 
ing him  that  they  had  the  bank  for  sale 
without  the  land.  Upon  cross-examination 
the  plaintiff's  counsel  objected  tliat .  tbese 
matters  were  not  wltliln  the  issues  pleaded, 
but  did  not  call  spedflc  attention  to  this  par- 
ticular defect  as  to  denials.  The  deposition 
of  this  witness  was  offered  on  the  trial,  and 
it  does  not  appear  that  the  objections  raised 
at  the  time  the  deposition  was  taken  were 
saved  in  the  circuit  court  The  plaintiff  hav- 
ing gone  into  the  question  of  the  contract 
fully  upon  this  subject  and  treated  the  mat- 
ter of  the  substance  of  the  contract  as  if  it 
were  actually  in  issue  was  In  no  position  to 
object  to  testimony  tbat  It  was  not,  in  fact. 
In  issue  as  a  matter  of  technical  pleading. 
Plaintiff  evidently  was  not  misled  In  any  re- 
spect by  the  omission  as  its  counsel  presented 
its  side  of  the  case  precisely  as  though  the 
all^atlon  were  denied,  and  having  done  so 
should  not  be  allowed  to  change  its  theory 
when  defendant  merely  met  the  testimony 
introduced  by  it  Tbe  objections  made  to  de-' 
fondant's  testimony,  while  perhai>3  technical- 
ly sufficient,  were  not  calculated  to  inform 
the  court  or  opposing  counsel  of  the  particu- 
lar defect  in  the  pleading  upon  which  plain- 
tiff relied.  In  fact  the  real  purpose  of  the 
objections  was  shrewdly  masked  behind  gen- 
eralities, and  It  was  not  until  counsel  by  a 
motion  to  direct  a  verdict  disclosed  the  fact 
that  like  Ah  Sin  of  i>oeUc  memory  he  had  a 
surreptitious  "right  bower"  In  reserve  in  the 
shape  of  an  omitted  denial  that  the  court  and 
counsel  discovered  the  nature  of  the  objec- 
tions to  the  testimony. 

[f\  Ibe  allowance  or  refusal  of  an  amend- 
ment is  largely  a  matter  of  discretion  of  the 
court  and  must  depend  ui>on  the  peculiar  cir- 
cumstances of  each  particular  case ;  the  gen- 
eral rule  being  that  the  ruling  of  the  trial 
court  upon  tbe  question  will  not  be  disturbed 
unless  there  is  an  abuse  of  discretion  or  an 
absolute  disregard  of  some  affirmative  stat- 
ute.  It  is  also  universally  held  that  the 
courts  shonld  be  liberal  tn  granting  snob 
amendments  when  It  Is  evident  that  su^ 
mlaslon  will  be  in  furthomnce  of  Justice,  and 
this  is  portlcnlarly  tbe  case  in  respect  to  de- 
fendants. Bliss  on  Code  Heading  (3d  Ed.) 
{  4S0;  1  Cyc.  618;  81  422.  The  reason 
fbr  this  discrimination  In  &vor  of  a  defend- 
ant Is  that,  while  a  plaintiff,  whose  evidence 
is  shot  out  by  reason  of  a'  lack  of  a  material 
allegation,  may  take  a  rumsait  and  b^ln 
again,  the  defendant  has  no  sudi  remedy, 
but  must  lose  Irretrievably. 

[3]  Wte  are  of  the  opinion  that  tbe  plaintiff 
by  proceeding  In  the  Introduction  of  evidence 
upon  the  theory  that  the  nature  of  tbe  con- 
tract was  in  Issue  was  estopped  to  assert 
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that  sach  Cact  had  not  heoi  tedmlislly  pnt 
In  issue  by  the  pleadings,  and  that  the  actl<n 
of  the  court  In  permitting  the  defendant  to 
meet  the  evidence  so  Introdnced  and  to  amend 
hla  answer  to  conform  to  the  facts  proved 
was  not  an  abuse  of  discretion,  but  on  the 
contrary  was  in  furtherance  of  justice,  the 
ultimate  aim  at  whicb  is  to  allow  every  par- 
ty a  ■  fair  trial  upon  the  merits.  Plaintiff 
having  opened  the  door  fiir  the  reception  of 
such  evidence  cannot  complain  becaase  the 
defendimt  and  the  court  treated  his  example 
as  good  law.  Charlton  v.  Scovtlle,  68  Hun, 
348,  22  N.  T.  Supp.  883. 
The  Judgment  is  affirmed. 

MOORB,  C  X,  and  BURNETT  and  BEN- 
SON, JJ.,  concur. 

(U  Or.  334} 

PARKER  et  aL  T.  EBLSEZ  et  aL 
(Supreme  Ooart  of  Oicfon.   Dec.  19,  1916.) 

1.  Gifts  «=>49(4)— Evidknci— Paeol  Out  or 
Lard. 

Evidence  in  a  suit  to  quiet  title  Md  buIS- 
cient  to  support  a  finding  that  plaiuttfTB  fa- 
ther made  a  parol  gift  of  the  land  in  quesUon 
to  his  daughter  during  hia  lifetime. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  {  99:  Dec.  Dig.  «=>49(4).] 

2.  Gutb  «=»26  —  Pabox.  Gift  or  Lard  — 

Statutes. 

Under  L.  O.  L.  S  804,  providing  that  inter- 
ests in  land  cannot  be  created  or  transferred  ex< 
cept  by  operation  of  law,  or  by  an  instrument 
in  writing,  a  mere  parol  gift  of  realty  will  not 
of  itself  pass  title. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  SS  43-48;   Dec.  Dig.  «»25.] 

3.  Adtbbsi  PossissiON  «s»41— Rkquuitiib— 

Effect. 

ContinnouB  adverse  possession  of  land  for 
ten  years  under  a  claim  of  title  is  saffitient  to 
paas  to  the  iKissessor  the  fee-simple  estate. 

(Ed.  Note.— Fbr  other  cases,  see  Adverse  Poa- 
8e«i8ion,  Cent.  Dig.  {§  184-206;  Dec.  Dig. 
41.] 

4.  Advkbse  PoasBssion  4=>70— RBQuzairas— 
Parol  Girr. 

A  parol  gift  of  land  Is  sufficient  to  inaugu- 
rate adverse  possession. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  H  3&4r-414;  Dec  Dig.  «=» 
70.] 

5.  Adtebsb  Possession  «sa06— ErrEor— E!s- 
tent. 

Where  plaintiffs  claim  by  adverse  posses- 
sion inaugurated  by  a  pand  gift  of  land,  they 
may  obtain  title  to  the  portion  actually  inclos- 
ed only. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §S  533-536;  Dec.  Dig. 
96.] 

In  Banc.  Appeal  from  Circuit  Court, 
Union  County ;  J.  W.  Knowles,  Judge. 

Salt  by  Violet  Parker  and  another  against 
Grace  Kelsey,  widow  and  executrix  of  the  es- 
tate of  L.  S.  Kelsey,  and  others,  to  quiet  title. 
From  a  decree  for  plaintlD^  defendants  ap- 
peal. Affirmed. 

This  is  a  suit  to  quiet  title  of  the  plain- 
tiff Violet  Parker  to  a  certain  quarter  sec- 


ti<m  of  realty  In  Union  oonnty.  The  com- 
plaint alleges  that  she  is  the  owner  in  fee 
simple  of  the  land,  and  that  since  the  year 
1900  she  and  her  husband  have  been  in  the 
continuouB,  exclusive,  visible,  open,  and  no- 
torious adverse  possession  of  the  tract  under 
assertion  of  right  claiming  at  all  times  to 
own  me  same  as  against  the  whole  world. 
A  demurrer  to  the  complaint  was  overruled, 
and  the  defendants  who  appeared  ffled  an 
answer  denying  all  the  aUegatlwis  of  owners 
siilp  tn  the  i^aintifla.  That  pleading  also 
recites,  in  substance,  that  Grace  Kelsey  is 
the  surviving  widow,  and  that  Violet  Parker 
together  wlUi  certain  defendants  are  daugh- 
ters of  L.  S.  Kelsey,  deceased ;  that  he  made 
a  will  devising  aU  his  real  property  to  hia 
own  children  and  those  of  a  deceased  daugh- 
ter subject  to  a  life  annuity  of  91.000  per 
uinnm  to  hts  widow;  that  at  the  time  of  his 
deatti  the  decedent  was  the  owner  In  fee  of 
the  land  In  quesUon ;  and  that  they  deraign 
title  thereto  by  virtue  of  his  will.  The 
reply  traverses  all  the  new  matter  of  the  an- 
swer. After  hearing  the  testimony  and  ar- 
gument of  counsel,  the  circuit  court  entered 
a  decree  quieting  the  title  of  Che  plaintiff 
Violet  Parker  to  alt  the  land  Indosed  by  her, 
being  the  entire  quarter,  except  perhaps  five 
or  six  acres  lying  oatside  ber  fences.  The 
defendants  appeal. 

C.  H.  Ptnn,  of  La  Grande,  for  appellants. 
Tbos.  H.  Crawford,  of  La  Grande  (Crawford 
&  Eakln,  of  La  Grande,  on  the  brief),  for 
respondent. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  There  is  no  contention  in  the  testi- 
mony but  tliat  the  plaintiffs,  Violet  Parker 
and  her  husband,  have  been  In  continuous 
possession  of  the  premises  since  about  Feb- 
ruary or  March,  1899;  that  they  have  in- 
closed the  same,  farmed  them  either  by  them- 
selves or  by  tenants  every  year;  and,  finally, 
that  in  ioiS.  shortly  before  the  accidental 
death  of  her  father,  they  built  a  small  house 
and  shed  thereon.  It  is  agreed,  also,  that 
the  plaintiffs  have  paid  the  taxes  on  the 
property  every  year  since  1899.  They  base 
the  title  of  Violet  Parker  on  a  parol  gift  of 
the  land  made  to  her  by  her  father  In  the 
early  spring  of  1S99,  coupled  with  her  entry 
thereupon  In  pursuance  of  the  gift,  and  con- 
tinuous adverse  holding  of  the  same  until 
the  present  time.  The  only  writing  Involved 
is  a  letter  written  by  L.  S.  Kelsey  to  the 
plaintiff  Violet  some  time  In  February  or 
March,  1809,  and  delivered  to  her  by  her 
sister  at  the  direcUcm  of  the  writer.  It  is 
here  set  out: 

"Violet— Dear  Daughter:  If  Harry  (husband) 
wants  to  go  farming,  I  will  make  you  a  present 
of  the  forty  acres  of  land  that  I  bought  of 
Will  Tanner,  and  if  that  is  not  enoogh,  I  wUl 
rent  him  some  more  land,  but  I  ttiliu  he  had 
better  run  the  post  office  this  summ^p— as  yon 
would  have  to  build  a  house  on  the  land  and 
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fix  it  upw  Your  Lorlng  F.  CB^ther).  L.  8. 
Eelsey." 

The  plalDtiff  Violet  testified: 

"Well,  I  accepted  the  land  in  1899  when  my 
father  gave  it  to  me,  and  in  1900  I  feoced— put 
a  partition  fence  between  his  place  and  mine, 
hia  40  acres  joining  and  mine." 

She  stated  that  sbe  and  ber  bnsband  farm- 
ed the  land,  kept  ap  the  ditches  and  fences, 
and  in  the  spring  of  1913  built  a  honse  and 
shed  npon  It;  that  she  never  paid  any  rent 
for  it,  hot  leased  it  to  others  part  of  the 
time,  and  otherwise  she  and  her  husband 
CTiltlvated  It  themselves,  using  the  crops  and 
the  rents  for  their  own  pnjrposes;  and  that 
her  father  never  claimed  the  land  from  her. 
Laura  GofT,  her  full  sister,  testified: 
"Why  my  father  always  said  that  it  was  my 
sister's  land;  that  he  gave  it  to  ber,  and  he 
would  be  willing  at  any  time  to  give  a  deed, 
if  my  stepmother  would  sign  it,  but  he  said 
she  never  would  talk  about  signing  it  He  says, 
•The  land  is  hers,  and  it  is  hers  while  I  live,* 
and  he  says,  'I  will  fix  it  when  I  die,  that  it 
wQl  be  hers  afterwards.'  'Why,'  he  says,  'she 
don't  need  to  worry  about  a  deed  at  all,  be- 
cause,' he  said,  'the  land  will  be  always  hers.* " 

Lane  GoCC,  the  husband  of  Laura  Gott,  de- 
posed that  he  contemplated  buying  the  tract 
and  Inquiring  of  Kelsey  asked  If  it  would 
be  possible  for  him  (Goff)  to  get  the  title  to 
tile  land  if  he  bought  It,  and  be  goes  on  to 
say  (speaking  of  Kelsey): 

"And  he  said  that  he  could  not  give  any  bet< 
ter  title  than  she  bad  (referring  to  Violet)-  that 
his  wife  refused  to  give  a  deed.  And  he  says: 
'Well,  it  is  her  land  and  doesn't  belong  to  me.' 
He  says,  *tt  Is  her  land,  and  belongs  to  her 
while  I  live,  and  when  I  die  I  will  fix  it  so  it 
will  be  hers  then  (meaning  Violet).' " 

Goff  also  narrated  as  a  witness  that  be 
contemplated  rimnlng  a  ditch  to  his  own  land 
situated  below  the  premises  Id  question,  and 
that  Eelsey  told  him  he  cotild  survey  a  ditch 
through  on  his  land,  but  that  when  he  made 
the  survey  be  found  that  a  ditch  there  would 
not  accomplish  bis  purpose.  In  another  In- 
terview with  Kelsey,  as  the  witness  states: 

"He  says,  'You  bad  better  go  and  see  Violet, 
and  see  if  you  can  get  a  right  of  way  through 
her,  and  that  will  pot  your  ditch  high  enough, 
so  you  can  get  over  the  hill,  or  the  place  you 
want  to  get  over* — a  low  place  in  the  hilL  And 
so  I  did.  I  went  up  and  saw  Mrs.  Parker,  and 
arranged  with  her  for  a  right  of  way  for  the 
ditcb.  which  she  gave  me,  and  I  drew  up  a  con- 
tract, and  paid  her  for  the  right  of  way;  gave 
her  $50  for  the  right  of  way  for  the  ditch.*' 

Ed  Carnes  applied  to  Ur.  Eelsey  to  lease 
the  tract  In  question  and  another  40  Imme- 
diately east  of  the  same.  Speaking  of  Eel- 
sey. the  witness  says: 

"And  I  went  to  him  and  I  wanted  to  rent  the 
land,  and  he  says:  '1*11  rent  you  my  part  of  it, 
and  yoa  will  have  to  see  Mr.  Parker.  I  give 
that  to  my  daughter.'  He  soys,  'You  can  rent 
it  from  him,  I  think.'  And  I  saw  Mr.  Parker 
and  rented  it,  and  also  Mr.  Eelsey's." 

George  Games  went  to  E^s^  and  tried  to 
boy  four  acres  In  the  southwest  corn»  of  the 
disputed  tract  He  Inqiates  this  language  to 
Eels^: 

"  'Well,  I  don't  know,  George.'  •  •  •  He 
studied  a  little  while,  and  he  says,  'No,  I  can't 
eell  it  because  I  deeded  It  to  Violet  Parker.' 


And  he  says  *Tou  go  to  her,  and,  if  sbe  wants 
to  sell  four  acres,  it  is  all  right  with  me.' " 

Grant  Dalton  owned  an  IrrlgatltMi  dltcb 
crossing  the  tract  He  says  that  Mr.  Kelsey 
told  blm  that  Mrs.  Parker  was  going  to  shut 
the  water  off  If  be  did  not  pat  Jn  the  boxes 
and  Ox  the  Inidges  up  on  the  land.  He  said 
that  Mrs.  Paricer  owned  it,  and  ttiat  sbe  was 
going  to  sbnt  the  water  off  if  he  did  not  fix 
the  bog  gaps  and  the  bri^n.  H.  A  Monday 
says  be  sought  to  buy  tbe  land  of  Kelsey  in 
Bfarcb  or  April,  1813,  and  tbat  tbe  latter 
replied  tbat  he  could  not  sell  It  to  blm;  that 
he  gave  it  to  Violet  when  she  was  married. 
In  1907  or  1806  Sam  Games  allied  to  Mr. 
Edsey  to  buy  the  land,  but  was  informed  by 
blm  that  it  belonged  to  the  Parkers.  G. 
Olsen  testified  that  be  was  employed  by  tbe 
Parkers  about  1898  or  1S80  In  putting  in 
crops  on  tbe  land ;  that  during  tbe  time  he 
was  at  work  Kelsey  came  to  blm  and  told 
him  tbat  he  bad  giren  tbat  40-acre  tract  to 
his  dangbter,  Mrs.  Parka-.  Chris  Peterson 
applied  to  Eelsey  for  leave  to  conduct  an 
irrigati<Hi  ditch  through  tbe  premises,  but 
was  referred  by  him  to  Mrs.  Parker.  The 
testimony  for  the  defttidants,  who  have  ap- 
peared In  the  case,  comes  entirely  from  the 
widow  and  hm  diUdren  by  Eelsey's  second 
marriage  and  the  husband  of  one  of  her 
daughters.  Cbaries  Hutcdiinson,  tbe  son-ln- 
lav^.  testified.  In  substance,  that  some  of  tbe 
daughters  by  tbe  secmd  marriage  reported 
to  Eelsey  that  Violet  bad  made  a  claim  that 
she  could  bold  tbe  land  by  virtue  of  a  tax 
title,  and  that  after  consulting  an  attorney 
her  Either  made  tbe  statement  that  she 
could  not  bold  tbe  land  by  tax  title  or  any 
other  way;  fnrther.  tbat  somewhere  about 
1910  Eelsey  said  that  be  himself  would  put 
in  tbe  claim  for  water  on  the  land  to  be  ad- 
justed by  the  water  tward;  and,  lastly,  that 
some  time  in  1912  Eelsey  said  to  his  wife: 
"Dearie,  your  bead  was  level,  when  you 
would  not  sign  that  deed."  Mrs.  Eelsey  says 
that  in  1S99  she  had  a  conversation  with  ber 
husband  abqut  the  land.  She  goes  on  to 
state: 

"I  asked  Mr.  Edsey  if  he  meant  to  deed  the 
land,  and  he  said.  'Yes.'   I  said,  'You  can't  do 

that,  because  I  won't  sign  the  deed.'  He  says: 
'Oh,  yes;  we  will  give  them  the  land.*  And  I 
said,  'In  justice  to  them  all,  you  have—  **' 
(Interruption  by  counsel.)  And  she  continued: 
"That  he  would  have  to  give  tbem  all  40  acres 
of  ground,  and  I  said,  'If  you  do  that,  with  the 
large  family  we  have,  you  and  I  will  be  in  the 
poorhouse.*  •  •  *  He  said.  'Well  we  will 
let  them  have  the  use  of  the  land  until  th^ 
get  started.'  Presumably  they  never  got 
started." 

She  reported  that,  when  Mr.  Eelsey  came 
home  from  putting  in  the  claim  fdr  tbe  water 
right  before  tbe  water  board,  be  said: 

"  'That  shyster  was  there  to  put  in  a  claim 
(or  that  land.'  I  says,  'Did  you  allow  him  to 
do  so?*  He  says:  'No,  I  didn't;  I  told  him  I 
would  tend  to  my  own  water  rights.' " 

She  also  said  that  about  the  year  1910  her 
husband  said  that  they  (referring  to  the 
Parkers)  did  not  own  the  land;  tbat  be 
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wonld  take  care  ot  the  di^  ri^ts,  would 
enlarge  the  ditch  If  he  wanted  to;  and  that 
It  would  be  a  j<Ae  to  pay  damages  through 
hla  own  land.  Again,  she  makes  this  state- 
ment In  answer  to  a  Question  about  what 
Kelsey  said  concerning  his  intentions: 

"Well,  thiere  was  one  day  we  were  riding  by 
the  premises  in  question,  and  he  called  my  at- 
tention to  the  poor  crop  on  the  ground,  and  be 
said,  'I  have  a  notion  to  the  land,'  as  some 
one  had  wanted  to  buy  it  of  him,  and  he  said 
'It  is  practically  cut  oS  from  what  we  already 
own,  as  we  have  sold  Luther,  and,  for  all  Mr, 
Parker  gets  out  of  it,  it  doesn't  make  bim  much 
good.'  I  says,  'There  would  be  a  powwow  in 
the  Parker  (ainily  if  you  speak  about  selling 
it,'  and  be  says,  'I  guess  I  will  do  as  I  dioose, 
T^ey  don't  own  it  yet.'  He  says,  *If  we  don't 
sdl  it,  Violet  can  take  it  as  her  share  when  it 
comes  to  a  settlement.'  ** 

Kbud  Hutchinson,  a  married  daughter,  of 

the  seccmd  group  of  children,  testified  about 

telling  ber  father  that  Mrs.  Parker  had  said: 

"When  Lutber  gets  his  breaking  done.  111 
swing  my  fence  around  it  and  take  it  in. 

And  that  her  father  said: 

*^iolet  had  better  be  satisfied  with  what  she 
is  getting  out  of  the  land.  If  she  gets  too  smart, 
she  won\  get  that." 

She  saya  that  Mr.  Ooff  told  Kelsey  that 
Parker  wanted  some  damages  for  enlarging 
the  Irrigation  dltdL  acnas  the  premises,  and 
that  her  father  replied,  "Ton  don't  have  to 
pay  any  damages."  And  he  said,  "I  own  the 
land."  Other  membem  ot  the  second  set  of 
ctilldren  narrate  tbetr  concurring  versions  of 
these  different  occurrences  mentioned  In  the 
testimony  for  the  defendants.  Ethel  Fore- 
st rom  speaks  thus  .of  "what  her  father  said: 

"Well,  when  Mr,  and  Mrs.  Parker -were  first 
married,  liis  intention  was  to  give  them  the 
land,  and  mother  would  never  sign  the  deed,  and 
later  years  I  have  heard  bim  say  lie  was  thank- 
ful tiiat  she  never  signed  the  deed  to  the  land; 
that,  if  she  had  of,  he  would  have  trouble  get- 
ting his  ditches  through;  otherwise  the  land 
belonged  to  him  and  be  could  do  as  he  liked." 

The  fact  that  Kelsey  had  two  sets  of  chil- 
dren and  a  second  wife  gives  a  pronounced 
coloring  to  the  whole  transaction  and  large- 
ly explains  his  statements  to  his  wife  and 
the  younger  members  of  the  family.  The 
testimony  for  the  plaintiff  comes  mostly  from 
disinterested  witnesses.  On  the  other  hand, 
whatever  effect  niay  be  given  to  It,  the  evi- 
dence for  the  defendants  is  from  sources  di- 
rectly Interested  In  the  result  The  fact 
stands  undisputed  that  the  plaintiffs  have 
been  In  continuous  possession  of  the  proper- 
ty since  1899;  that  they  have  inclosed  It, 
separating  it  from  the  lands  of  Kelsey ;  that 
they  hare  paid  the  taxes  on  it  continuously ; 
that  they  have  cropped  It  every  year,  either 
In  person  or  Jiy  their  tenants,  and  have  never 
paid  any  rent 

[1]  The  preponderance  of  the  testimony  la 
to  the  effect  tliat  Kelsey  did  everything  he 
could  to  effect  a  gift  of  the  property  to  his 
daughter  by  tlie  first  wife  except  to  actually 
make  a  conveyance  of  the  same,  and  this  he 
wonld  have  done  but  for  the  fact  that  bis 
wife  refused  to  sign  the  deed.   From  her 


own  lips  come  the  expressions  of  his  inten- 
tion to  give  the  land  to  the  plaintiff  Violet 
This  also  la  indicated  the  statement  of 
Mrs.  Forsstrom.'  The  very  capable  circuit 
Judge  who  heard  and  saw  the  witnesses  bad 
far  better  opportunity  to  estimate  the  effect 
and  value  of  the  testimony  or  their  state- 
ments than  we  who  have  only  the  paper  re- 
cital before  us.  A  careful  reading  of  the  en- 
tire record  convinces  na  that  hla  conclusloii 
on  the  facts  was  right 

[2]  It  is  unquestioned  that  the  mere  parol 
gift  of  realty  will  not  of  itself  pass  title;  for 
It  is  said  in  section  &0i,h,O,U: 

"No  estate  or  interest  In  real  property,  oihof 
than  a  lease  for  a  term  not  exceeding  one  year, 
nor  any  trost  or  power  concerning  such  proper- 
ty.  can  be  created,  transferred,  or  dedared  oth- 
erwise than  hy  operation  of  law,  or  by  a  con- 
veyance or  ottwr  instrument  in  writiDg,  sub- 
scribed by  the  party  creating,  transferring,  or 
declaring  the  same,  or  by  bis  lawful  agent,  un- 
der wriUen  authority,  and  executed  with  such 
formalities  as  are  required  hj  law." 

[3]  On  the  other  hand.  It  Is  a  rule  of  praih 
erty  In  this  state  that  continuous  adverse 
possession  of  land  for  ten  years  under  a  claim 
of  title  is  sufficient  to  pass  to  the  possessor 
the  fee  simple  estate.  This  effect  Is  worked 
out  by  "operation  of  law"  In  harmony  with 
the  language  of  the  statute  just  quoted.  Cau- 
fleld  V.  Clark,  17  Or.  473,  21  Pac.  443,  11  Am. 
St  Rep.  845 ;  Donnigan  v.  Wood,  68  Or.  119, 
112  Pac.  531;  Stout  v.  Mlchelhook,  68  Or. 
372,  U4  Pac.  929;  Parker  v.  Wolt  69  Oi^ 
446.  188  Pac.  463. 

[4]  The  pivotal  point  In  this  case  Is  wheth- 
er a  parol  gift  of  the  land  Is  sufficient  to  in- 
augurate adverse  possession.  The  rule  la 
stated  thus  in  2  C.  J.  p.  150,  {  267: 

"Possession  of  land  by  a  donee  under  a  mere 
parol  gift,  accompanied  with  a  daim  of  right 
IS  adverse  as  against  the  donor,  and  if  continued 
without  interruption'  for  the  statutory  period 
is  protected  by  the  statute  of  llmitationB  and 
matures  into  a  good  title.  The  statute  of  frauds 
does  not  prevent  one  from  entering  end  claim- 
ing under  a  parol  ^ft  and  acquiring  title  by 
adverse  possession.  That  such  a  parol  gift  con- 
veys no  title  and  operates  only  as  a  mere  ten- 
ancy at  will  capable  of  revocation  or  disaffirm- 
ance by  the  donor  at  any  time  before  the  bar  ia 
complete  is  immaterial;  it  Is  evidence  of  the 
beginning  of  an  adverse  possession  by  the  donee 
which  can  be  repelled  otuy  by  showing  a  subse- 
quent recognition  of  the  donor's  superior  title, 
or  by  the  donor  reclaiming  or  reasserting  his 
title,    •  • 

The  following  preced^ts  teach  the  doo- 
tilne  enunciated  in  the  text  quoted:  Lee  v. 
Thompson,  99  Ala,  95,  11  South.  672;  New 
Haven  Trust  Co.  v.  Camp,  83  Conn.  360,  76 
Aa  1100;  StudstlU  V.  Wfilcox,  94  Oa.  690,  20 
S.  B.  120;  Stewart  v.  Duffy,  116  111.  47,  6  N. 
EL  424;  Wilson  T.  Oampbell.  U9  Ind.  286,  21 
N.  E.  803;  Albright  v.  Albright,  163  Iowa, 
307,  188  N.  W.  737;  Delano  v.  Air,  167  Ky. 
360,  163  S.  W.  216 ;  Wheeler  t.  Laird.  147 
Mass.  421,  18  N.  EL  212;  In  re  St  Louis 
Register  Title,  126  Minn.  484. 147  N.  W.  655 ; 
Davla  T.  Davla,  68  Miss.  478.  10  South.  TO; 
Allen  T.  Manafldd,  108  Mo.  343. 18  &  W.  OOl; 
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Tlppenbaoer  y.  Tirombaner,  158  Ej.  689>  166 

S.  W.  225. 

Although  he  knew  the  plaintiffs  were  claim- 
ing title  and  were  exercising  Dotorlons  acts 
of  ownership  over  the  property,  he  took  no 
steps  whatever  to  rescind  his  gift-  His  state- 
ments to  his  wife  and  members  of  his  young- 
er family  are  not  shown  t<f  have  been  broaght 
to  the  attention  of  the  plaintiffs  and  would 
not  constitute  a  rescission  of  the  gift.  They 
have  a  strong  flavor  of  being  made  to  placate 
the  wife  and  her  children  and  amounted  to 
mere  bluff.  He  never  did  nor  said  anything 
to  the  plaintiffs  indicating  any  Intention  to 
carry  Into  effect  what  he  Is  reported  by  the 
defendants'  witnesses  to  have  said  on  the 
subject  It  Is  not  necessary  to  constitute  ad- 
verse possession  that  It  should  have  b^nn  In 
an  act  of  hostility  against  the  former  owner. 
By  his  own  doing  he  may  give  Impulse  to 
that  condition.  Indeed,  when  a  man  of  his 
own  free  will  conveys  land  to  another,  be 
himself  starts  the  condition  of  adverse  Claim 
in  favor  of  the  other  party. 

[S]  The  decree  quieted  the  title  of  the 
plaintiff  Violet  Parker  only  to  what  land  was 
within  her  Inclosure.  This  was  correct,  for, 
without  any  Instrument  containing  words  of 
present  grant  indicating  the  exact  termini  of 
the  holding,  the  plaintiffs  were  without  the 
conventional  color  of  title  to  support  their 
claim  to  anything  more  than  that  whlcii  they 
actually  occupied.  Besides  this,  they  have 
not  appealed  from  the  decl^on  of  the  circuit 
court.  There  Is  no  error  In  the  record  either 
of  fact  or  of  law. 

The  decree  la  affirmed. 


<S2  Or.  587) 

HETBBS  V.  BOT  LAKE  SANATORIUM  00. 

et  &L 

(Supreme  Court  of  Oregon.   Dec.  27.  1916.) 

1.  Appeal  aho  Ebbob  €=»330(1)— AppEij:.AnT 
—Assignee. 

Jj.  O.  L.  S  27,  requiring  every  action  to  be 
prosecuted  in  the  name  of  the  real  party  in  in- 
terest, sectioD  38,  providing  that  no  action  ehall 
abate  by  tbe  death,  marriage,  or  other  disabil- 
ity of  a  party,  or  by  the  transfer  of  any  interest 
therein,  if  the  cause  of  action  survive,  and  sec- 
tion 549,  providing  that  any  party  to  a  judg- 
ment or  decree  other  than  one  given  by  confes- 
sion  or  for  want  of  an  answer  may  appeal  there- 
from, when  constrned  in  pari  materia,  do  not  re- 

Suire  a  subatltutioa  in  any  case  except  tJie 
each  of  a  party,  and  under  them  an  assignee, 
to  whom  a  party  baa  assigned  hltf  interest  in 
the  property  affected  by  the  decree  subsequent 
to  its  rendition,  can  appeal  from  the  decree  in 
the  name  of  hia  assignor. 

[Ed.  Nota— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  1837-1840;  Dec.  Dig.  «=» 
330(1).] 

2.  Appeal  anu  Ebbob  «=>193{4)— Habui.es3 
Ebbob— PuADiNo — ^Technical  Ebbob. 

In  a  suit  to  foreclose  a  trust  deed  which  pro- 
vided that  after  default,  tbe  trustee  might  in< 
Rtitute  foreclosure  proceedings  when  requested 
to  do  so  by  the  holders  of  at  least  one-half  the 
outstanding  bonds  secured  thereby,  a  technical 


error  in  the  complaint,  in  stating  that  a  maiorl- 
ty  of  the  holders  of  one-half  the  outstanding 

bonds  had  requested  the  trustee  to  act,  which  er- 
ror was  not  made  a  ground  of  demurrer  and  was 
not  called  to  the  lower  court's  attention  so  that 
it  might  be  corrected  by  amendment,  does  not 
require  a  reversal  of  tbe  decree  rendered  after 
a  demurrer  bad  been  overruled. 

[Ed.  Note. — Por  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  |  1226:  Dec.  Dig.  ®=>19S(4); 
Pleadmg,  C«it  Dig.  {  1360.] 

3.  Appeal  and  Bbbob  «s>193((9  —  Pbbsbnt- 
ino  QuEsnoNS  Below— NBOEsairr—Oiaa- 
BioN  OF  Matbbxal  Avebuent  ntou  Gou- 

PLAIRT. 

Where  the  complaint  omits  a  material  tLver- 
meat,  a  decree  for  complainant  will  be  reversed, 
though  the  omission  was  not  called  to  the  lower 
court's  attention  by  the  demurrer. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  1228,  ISOQ;  Dee.  Dig.  «=» 
193(5);  Pleading,  Cent  Dig.  I  1366.1 

4.  COBPOBATIONS  «=»47»— TBUBT  DEBD— OON- 
STBUCTIOH — BlQHT  TO  POBBCLGSS. 

A  trust  deed,  secoring  corporate  bonds,  one 
article  of  which  authorized  the  trustee  to  insti- 
tute foreclosure  proceedings  when  any  default 
in  tbe  payment  of  interest  or  principial  shonld 
continue  for  six  months  and  another  article  of 
which  provided  that  in  case  of  default  in  the 
payment  of  Interest  or  any  of  the  principal,  the 
trustee  might,  at  the  request  of  the  b^der  of 
one-balf  the  outstanding  bonds,  declare  the  en- 
tire amount  of  the  bonds  due,  and  authorized  the 
holders  of  a  majority  of  the  bonds  to  compel  the 
trustee  to  so  declare  or  to  waive  the  exercise  of 
tbe  power,  or  to  annul  its  exercise  and  to  direct 
tbe  trustee  to  dismiss  any  suit  begun  by  it,  au- 
thorizes the  trustee  to  institute  foreclosure  pro- 
ceedings before  the  default  in  the  payment  of 
interest  bad  continued  six  months,  if  requested 
to  do  so  by  the  holders  of  a  majority  of  the 
bonds. 

[Ed.  Note.— Fbr  other  eases,  see  Corporations, 
Cent  Dig.  H  1869,  1872-1874;  Dec  Dig.  «=:> 

479.] 

In  Banc.  Appeal  from  CTlrcult  Court, 
Union  County ;  J.  W.  Knowles,  Judge. 

Suit  by  P.  L.  Meyers,  as  trustee,  against 
Hot  Lake  Sanatorium  Company,  Boise  Cold 
Storage  Company,  and  others,  to  foreclose  a 
trust  deed.  From  a  Judgment  of  foreclosure, 
the  defendant  Boise  Cold  Storage  Company 
appeals.  Affirmed. 

This  complaint  was  filed  January  7.  1916, 
to  fweclose  a  deed  of  real  and  personal  prop- 
erty executed  by  ttie  defendant  the  Hot  Lake 
Sanatorium  Company,  a  corporation,  to  the 
Eastern  Oregon  Tmst  ft  Savings  Bank,  a 
corporation,  as  trustee,  to  secure  tbe  pay- 
ment of  that  defendant's  first  mortgage  bonds 
In  the  sum  of  $250,000.  Issued  March  20, 
1906,  maturing  In  20  years  and  bearing  6 
per  cent.  Interest,  payable  on  the  1st  days 
of  March  and  September  annually,  and  evi- 
denced by  coupons  attached  to  the  bonds. 
The  complaint  alleges  tbe  exeputlon  of  the 
bonds  and  deed,  makes  copies  thereof  a  part 
of  that  pleading,  and  avers  that  default  was 
made  with  respect  to  the  Installment  of  In- 
terest maturing  September  1,  leiS;  that  the 
plaintiff  Is  tbe  successor  In  Interat  of  the 
original  trustee;  sets  forth  the  foots  by 
which  he  asserts  the  right  to  maintoin  tbe 
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suit  at  the  Ome  It  was  Instlttited;  aod  al- 
leges that  each  of  the  defendants,  the  Hot 
Lake  Home  &  Sanatorium  Company,  the 
Clark-Woodward  Drug  Company,  and  the 
Boise  Cold  Storage  Company,  corporations, 
has  or  claims  some  interest  in  the  mortgaged 
property,  but  that  the  right  of  either  Is  In- 
ferior to  the  plaintiff's  lien.  The  Boise  Cold 
Storage  Company  demurred  to  the  complaint, 
on  the  ground  that  It  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  suit.  The  de- 
murrer was  overruled,  and,  that  defendant 
declining  further  to  plead  and  waiving  the 
time  allowed  for  that  purpose,  a  decree  was 
rendered  as  prayed  for  In  the  complaint,  and 
the  Boise  Cold  Storage  Company  appeals. 

Edward  J.  Brazell,  of  Portland  (Guy  Q. 
Wniis,  of  Portland,  on  the  brief),  for  appel- 
lant. Robert  Eakin,  Jr^  of  La  Grande  (Craw- 
ford &  Eakln,  of  La  Orande,  on  the  tnlef), 
for  respondent. 

MOORE,  C.  J.  (after  stating  the  facta  as 
above).  The  plaintiff's  counsel  move  to  dis- 
miss the  appeal  on  the  ground  that  the  ap- 
pellant had  assigned  all  its  Interest  in  the 
property  affected  by  the  decree  before  at- 
tempting to  review  that  final  determination. 
It  appears  from  the  uncontradicted  afBdavlts, 
filed  supplemental  to  the  motion,  that  the 
Boise  Cold  Storage  Company  secured  against 
the  Hot  Lake  Sanatorium  Company  a  Judg- 
ment for  {1,938.29,  exclusive  of  costs  and  dis- 
bursements, that  was  as^gned  to  the  Phcenix 
Land  Company,  a  corporation,  which  there- 
after took  and  perfected  an  appeal  In  the 
name  of  its  assignor. 

[1 }  Our  statute,  which  is  the  foundation  of 
the  right  asserted  by  the  appellant's  counsel, 
reads: 

"Every  action  shall  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  except  as  other- 
wise provided  in  section  29,  but  this  section 
shall  not  be  deemed  to  autfaoriM  the  assignment 
of  a  thing  in  action  not  arising  oat  of  contract," 
L.  O.  L.  §  27. 

"No  action  shall  abate  by  the  death,  marriage, 
or  other  disability  of  a  party,  or  by  the  transfer 
of  any  interest  therein,  if  tiie  canse  of  action 
survive  or  continue.  In  case  of  the  death,  mar- 
riage, or  other  disability  of  a  party,  the  court 
may,  at  any  time  within  one  year  thereafter,  on 
motion,  allow  the  action  to  be  continued  by  or 
against  his  personal  representativca  or  succes- 
sors in  interest."   Id.  §  38. 

"Any  party  to  a  judgment  or  decree  other  than 
a  judgment  or  decree  given  by  confession,  or  for 
want  of  an  answer,  may  appeal  therefrom." 
Id.  S  549. 

Construing  these  clauses  in  pari  materia, 
our  court  Is  committed  to  the  doctrine  that 
after  an  action  or  suit  has  been  commenced 
no  substitution  Is  requlied,  except  In  case  of 
the  death  of  a  party.  Long  v.  Thompson, 
34  Or.  359,  55  Pac  978 ;  Merrlam  v.  Victory 
Mining  Co.,  37  Or.  321,  56  Pac.  75,  58  Pac. 
37,  60  Pac.  997;  Culver  v.  Randle,  45  Or. 
491,  78  Pac.  394 ;  Burns  v.  Kennedy,  49  Or. 
588,  00  Pac-  1102 ;  Flldew  v.  Mllner,  57  Or. 
16,  109  Pac.  10^ ;  Oregon  Anto-IMspatch'  v. 
Cadwell.  67  Or.  SOI.  136  Pac.  880;  Dundee 


M.  &  T.  Inv.  Co.  T.  Hughes  (C.  C.)  89  Fed. 
182.  We  conclude,  therefore,  that  as  the 
Boise  Cold  Storage  Company  was  made  a 
party  to  this  suit  and  assigned  all  Its  inter- 
est in  the  property  affected  by  the  decree  here- 
in after  It  was  rendered,  the  assignee,  under 
the  provisions  of  our  statute,  was  author- 
ized to  take  and  perfect  an  appeal  from  such 
determination  In  the  name  of  the  assignor, 
and  having  done  so,  the  motion  to  dismiss 
the  appeal  is  denied.  The  conclusion  thus 
reached  is  deemed  essential  to  a  determina- 
tloa  of  Jurisdiction  of  the  appeal.  lu  order 
to  consider  the  merits  of  the  cause  which  re- 
late to  the  action  of  the  trial  court  In  over- 
ruling the  demurrer.  In  order  properlj  to 
understand  the  question  Involved  it  becomes 
necessary  to  call  attention  to  clauses  of  the 
trust  deed.  Article  1  thereof,  as  far  as  deem- 
ed material,  reads: 

"Until  the  said  Hot  Lake  Sanatorium  G<Hn- 
pany  shall  make  defiinlt  in  the  payment  of  the 
principal  or  interest  of  the  said  bonds  or  some 
of  them,  according  to  the  tenor  thereof,  or  of 
the  coupons  thereto  annexed,  or  some  one  or  any 
of  them,  at  the  time  or  in  the  manner  named 
(or  the  payment  thereof,  and  such  default  shall 
continue  for  the  period  of  six  (6)  months,  or 
shall  make  default  or  breach  in  the  performance 
or  observance  of  any  condidoo,  obligations  or 
requirements  contained  in  said  bonds  or  this 
deed  of  trust  or  mortgage,  the  said  Hot  Lake 
Sanatorium  Company  may  possess,  manage,  op- 
erate and  enjoy  all  the  said  property  and  prem- 
ises hereby  mortgaged  and  receive,  take  and 
use  the  income,  tolls,  rents,  issues  and  profits 
thereof  to  the  same  effect  as  if  this  deed  of  trust 
or  mortgage  bad  not  been  mada" 

Article  3  declares: 

"If,  and  whenever  the  said  Hot  Lake  Sana- 
torium Company,  or  its  successors  shall  make 
any  default  in  the  payment  of  the  prindpal  or 
interest  of  said  bonds,  or  some  one  or  any  of 
them,  or  of  the  coupons  thereto  annexed,  or 
some  one  or  any  of  them,  according  to  the  tenor 
or  effect  thereof  at  the  time  and  in  the  manner 
of  the  payment  thereof  and  such  default  shall 
continue  for  the   period   of  six   (6)  months 

•  •     •    it  shall  be  lawful  for  the  trustee 

•  •  •  hy  its  attorney  or  agent,  to  sell  and 
dispose  of  all  and  singular  said  property  belong- 
ing to  the  Hot  Lake  Sanatorium  Company  and 
all  said  real  property  hereby  mor^aged  as  a 
whole,  by  public  auction,"  etc.,  prescribing  the 
place  of  sale  and  the  notice  requested. 

Article  4  provides : 

"If  the  Hot  Lake  Sanatorium  Company,  or 
its  successors,  shall  make  default  in  the  pay- 
ment of  any  interest  or  any  of  said  bonds  ac- 
cording to  the  tenor  thereof,  or  make  default  in 
the  payment  of  any  of  the  sums  of  money  herein 
promised  fo  be  paid,  then  and  thereupon  such 
trustee  shall,  if  requested  by  the  holder  or  hold- 
ers of  at  least  one-half  in  amoimt  of  said  bonds 
then  outstanding,  declare  the  principal  of  all  of 
said  bonds  to  be  immediately  due  and  payable 
and  thereupon  all  said  bonds  shall  be  due  and 
payable,  provided  nevertheless  that  at  any  time 
after  such  default  shall  have  been  made,  and 
have  continued  as  aforesaid,  and  before  the  ac- 
tual payment  of  the  principal,  it  shall  be  lawful 
for  the  holders  of  a  majority  in  amount  of  said 
bonds '  then  outstanding,  to  direct  the  trustee, 
either  forthwith  to  exercise  its  power  of  declar- 
ing the  principal  of  said  Ixmds  dne  and  payablei 
or  waive  the  exercise  of  said  power,  u  unex- 
ercised, or  to  withdraw  or  annul  the  exerdse 
thereof,  if  exercised  either  abstdutdy  or  with 
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the  consent  of  the  Hot  Lake  Sanatoriam  Com- 
pany, or  its  auccesaors,  and  to  direct  the  trustee 
to  dismiss  any  suit  broug^ht  against  the  Hot 
Lake  Sanatorium  Company,  or  to  abandon  any 
proceeding:  for  the  sale  of  the  property  herein  de- 
scribed, provided,  nevertheless,  that  no  action 
taken  by  the  trustee,  or  by  the  bondholders,  un- 
der this  article  shall  prejudice  or  affect  the 
powers  or  rights  of  the  trustee  or  of  said  bond- 
holders, in  the  event  of  any  subsequent  default." 

Article  5  asserts: 

"It  shall  be  lawful  for  the  trustee  to  exercise 
the  said  power  of  eotry  or  the  said  ^wer  of 
■ale,  or  both,  or  to  proceed  by  suit  or  suits  In  eq- 
uity or  at  law  to  enforce  the  rights  of  the 
bondholders  in  the  several  cases  of  default  on 
the  part  of  the  Hot  Lake  Sanatorium  Company, 
or  its  successors  herein  specified,  in  the  manner 
and  subject  to  the  qualifications  herein  express- 
ed upon  the  request  as  herein  prescribed." 

Tlie  complalDt,  inter  alia,  charges: 
'•Tba.t  all  of  said  $250,000  in  bonds  are  out- 
standing and  unpaid,  and  no  part  of  the  interest 
maturing  upon  said  bonds  or  any  thereof  on 
September  1.  1915,  has  been  paid  and  that  said 
Hot  Lake  Sanatoriam  Company  has  made  de- 
fault in  socli  payment,  and  that  after  such  de* 
fault  was  made  and  prior  to  the  commencement 
of  this  suit  [a  majority  of]  the  holders  of  more 
than  one-half  of  the  amount  of  said  iMuds  so 
ontstanding  requested  platntiflF,  F.  L.  Meyers, 
aa  such  trustee,  to  declare  tiie  principal  of  all  of 
■aid  bcmda  immediately  due  and  payable,  and  to 
commence  suit  for  the  foreclosure  of  said  trust 
deed  and  mortgage  and  the  collection  of  the 
Buxna,  both  principal  and  interest,  due  upon  all 
of  said  bonds,  and  that  accordissly  plaintiff,  as 
sneh  trustee,  did  and  does  here  nov  declare  the 
principal  of  all  of  said  bonds  Immediatelj  due 
and  payable." 

[2]  The  holders  of  a  mftjorlty  of  the  out- 
standing bonds,  as  provided  In  article  4  of 
the  tmsC  deed,  must  have  owned  or  con- 
trolled more  than  |i25,000  of  -such  evidence 
of  Indebtedness.  "A  majotity  of  the  hold- 
ers of  more' than  me-half  of  the  amovnt  of 
said  bonds  so  outstanding."  as  allied  in  the 
complaint^  would  be  required  to  have  a  title 
or  legal  right  to  only  a  fraction  nune  than 
1^.000  of  sncli  secaritiea.  The  avennoit  of 
the  complaint  hecelnbefoxe  quoted  la  tedi- 
nlcally  defective  in  stating  a  cause  of  suit 
In  this  particular.  The  fault  teferred  to  Is 
not  mentioned  in  the  brief  of  fti^Ilant's 
counsel,  and,  this  being  so,  it  must  be  as- 
sumed that  the  attention  of  the  trial  court 
was  new  attracted  to  this  Impeitection. 

£S]  At  tiie  argument  in  this  court,  how- 
ever, much  stress  was  laid  upon  the  words, 
"a  majority  of,"  as  used  In  the  complaint 
and  hereinbefore  Indicated  by  brackets,  and 
it  Is  contended  the  facts  so  stated  are  in- 
snffldent  to  constitute  a  cause  of  suit,  and, 
this  b^ng  so,  the  decree  should  be  reversed 
In  consequence  of  the  error  committed  In 
overruling  the  demurrer.  If  tiie  primary 
pleading  had'  omitted  a  material  averment, 
the  rule  now  Insisted  upon  would  undoubted- 
ly be  controlling,  for  In  sucli  case  no  founda- 
tion would  exist  upon  whidi  to  support  a 
Judgment  rendered  In  conformity  to  the  pray- 
er of  the  complaint.  So  too,  in  case  of  a 
mere  technical  defect  in  a  pleading,  if  it  ap- 
pear that  the  attention  of  the  court  was 


called  by  the  interposition  of  a  demurrer 
which  distinctly  specified  the  grounds  of  ob- 
jection to  the  complaint,  thus  affording  an 
opportunity  for  an  amendment,  and  the  de- 
murrer was  overruled,  a  different  question 
would  be  presented  in  reviewing  tbe  judg- 
ment or  decree.  The  assertUm  of  "Uie  law's 
delay,"  of  wldch  comidalnt  is  often  made, 
would  be  verified  by  sanctioning  such  a  mode 
of  practice  as  was  evidently  pursued  at  the 
trial  of  this  cause. 

The  phrase,  "a  majority  of,"  as  used  in  tbe 
complaint,  is  unquestionably  a  mistake,  and 
the  technicality  may  have  occurred  by  over- 
sight of  plaintlfTs  counsel  in  dictating,  or 
by  a  stenographer  in  transcribing  tbe  notes. 
But,  however  the  error  may  have  resulted, 
it  can  be  corrected  by  eliminating  the  words 
In  the  brackets  referred  to,  and,  having  done 
90,  the  complaint  will  then  state  facte  suffi- 
cient to  authorize  an  enferoonrat  of  the  ccm- 
dltlons  of  the  trust  deed,  if  such  relief  was 
amtemjtoted  under  the  circumstances  men- 
tioned. By  striking  out  sudi  phrase,  it  Is 
not  to  be  supposed  that  the  remaining  allega- 
tion of  the  part  of  the  complaint  hereinbefore 
quoted  could  have  l>een  truthfully  denied,  for 
If  the  plaintiff  lud  not  been  requested,  by 
the  holders  of  more  than  one-half  of  the  then 
outstanding  bonds,  to  declare  a  maturity  of 
such  evidences  of  corporate  Indebtedness  and 
to  foreclose  the  trust  deed,  a  plea  in  abate- 
ment would  undoubtedly  have  been  Inter- 
posed. The  technical  defect  which  was  ad- 
verted to  at  tbe  argument  in  this  court  will 
be  disregarded. 

[4)  The  remaining  question  to  be  considered 
is  whether,  under  the  terms  of  the  trust  deed, 
a  suit  can  be  maintained  to  foireclose  the  Hen 
at  the  reqnest  of  the  holdera  of  more  than 
one-half  of  the  outstanding  bonds,  before  the 
expiration  of  six  months  from  the  default 
In  paying  the  coupons.  A  careful  reading 
of  the  articles  of  tbe  trust  deed,  hereinbe- 
fore set  forth,  will  show  that  two  remedies 
are  prescribed.  After  a  default  of  six  months 
in  the  payment  of  the  interest  coupons,  the 
trustee  may,  on  his  own  motion,  proceed  by 
strict  foredosnre  or  for  an  ordinary  fore- 
closnre  by  a  suit  instituted  for  that  purpose, 
to  bar  the  right  of  the  Hot  Lake  Sanatoriam 
Company  in  and  to  tbe  real  and  personal 
property  mortgaged.  It  Is  unnecessary  now 
to  consider  whether  or  not  a  strict  foreclosure 
can  be  had,  since  such  a  remedy  has  not  been 
invoked.  Article  4  reserves  to  the  holders 
of  a  majority  of  the  bonds  power  to  set  ai^de 
any  proceedings  instituted  by  tlw  trustee 
on  his  own  motion,  and  also  to  cancel  their 
own  previous  request,  to  declare  a  maturity 
of  the  corporate  imiAtedness,  and  to  com- 
mence a  suit  to  foredose  tbe  lien.  It  is  be- 
lieved a  foir  construction  In  mrt  materia  of 
all  the  conditions  of  the  trust  deed  aul^rixed 
the  trustee  to  maintain  a  suit  to  foreclose 
the  lien,  immediately  upon  default  of  any 
of  the  provisions  specified.  If  so  requested  by 
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the  holders  of  a  majority  of  the  then  out- 
standing bonds. 

This  being  so,  do  error  was  committed  In 
overraling  the  demurrer  and  in  granting 
the  relief  awarded.  The  decree  ts  therefore 
afflrmed* 


•82  Or.  3H) 

STATE  T.  BOOTH, 
(Snpreme  Court  ol  Oregon.   Dec  27, 1916.) 

1.  Cbikinal  Law  ^»427(2)— Evidence— Deo- 
UBATiONS  or  CoRSFiKATOB— Statute. 

Under  L.  O.  L.  S  727,  subd.  6.  providing 
that  after  proof  of  a  conspirac;  the  declarations 
or  acts  of  a  conspirator  against  his  coconspira- 
tor relating  to  the  conspiracy  may  be  admitted, 
declarations  of  an  allied  coconspirator,  joint- 
ly indicted  and  separately  tried,  were  inadmis- 
sible, where  no  evidence  ox  a  conspiracy  had  been 
offered. 

pSd.  Note.— For  other  cases,  see  Criminal 
Iiaw.  Cent  Dig.  S  1012;  DecTDig.  <»=»427(2).] 

2.  Cbiminal  Law  i8='814(19)— Inbthuctions 
—Conspiracy— EviDBNCE. 

In  a  trial  for  homicide  under  a  Joint  indict- 
ment with  a  separate  trial,  an  instructioD  upon 
conspiracy  to  commit  crime,  though  proper  as 
abstract  statement  of  law,  was  erroneous,  where 
there  was  no  evidence  of  a  conspiracy  or  common 
desieu  on  the  part  of  ti^e  defendants  to  take 
<he  life  of  the  deceased. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  }  187d;   Dec;  Dig.  «=9814 

a»).] 

8.  Homicide  <&=p340(2)— Appeal  —  EL&bhless 
Error— In  btboction  . 
Such  instroction  was  prejudicial  to  defend- 
ant. 

[Ed.  Note, — For  other  cases,  see  Homicide, 
Cent  Dig.  8  716;   Dec.  Dig.  <S=»340(2).] 

Department  1.  Appeal  from  Circuit  Court, 
Yamhill  County;  Harry  H.  Belt,  Judge. 

■Anna  Booth  was  convicted  of  murder  in 
the  second  degree,  and  she  appeals.  Revers- 
ed, and  cause  remanded  for  new  trial. 

W.  T.  yint<n  aDd  J.  B.  Burdett,  both  of 
UcMlnnrille  (McCain,  Tlnton  &  Bnrdett,  of 
HcUlnnvUIe,  on  the  brief),  for  appellant. 
Geo.  U.  Brown,  Atty.  Oen.,  and  B.  L.  Gonner. 
of  McMlnnvUle^  for  the  State. 

BEINSON,  J.  The  facts  of  this  case  are 
snffldently  set  out  In  the  opinion  of  State  r. 
Branson,  filed  December  27.  1916.  The  de- 
fendants were  Jointly  Indicted,  and  upon 
separate  trials  were  both  convicted  of  murder 
In  the  second  degree.  Tb»  testimony  In  both 
cases  was  snbstantlally  the  same. 

[1]  ^ere  are  several  assignments  of  er- 
ror, but  we  deem  it  necessary  to  consider 
only  those  which  have  to  do  with  tlie  ques- 
tion of  conspiracy.  Upon  the  trial  of  this 
defendant  the  witness  MUtoa  Booth  was 
permitted  to  testify,  over  the  objection  of 
defendant,  to  a  conversation  between  him- 
self aod  the  codefendant,  William  Branson, 
held  In  July  preceding  the  homicide,  in  which 
Branson  said,  "Bill  Booth  is  very  jealous, 
ain't  he?"  to  which  the  witness  replied: 
"Yea ;  and  not  only  that,  Billy,  but  he  always 


was."  Whereupon  Branson  continued,  "If 
Bill  Booth  wants  to  shoot  he  can  shoot  and  be 
damned,"  and  the  witness  answered,  **Tut, 
tut,  such  talk  as  that,"  and  Branson  then 
said,  "Well,  I  mean  It ;  if  BUI  Booth  wants  to 
waylay,  he  can  waylay ;  I  can  waylay,  too." 
The  witness  replied,  "Why,  Billy,  to  talk  that 
way,"  and  Branson  repeated,  "Well,  I  mean 
It"  At  the  close  of  the  state's  case,  defend- 
ant moved  to  strike  out  this  testimony  and 
withdraw  it  from  the  consideration  of  the 
jury  upon  the  ground  that  no  evidence  of  a 
conspiracy  bad  been  offered  and  that  this 
conversation  was  inadmissible  ^der  the 
proviBlona  of  subdivision  6  of  section  727,  L. 
O.  L.,  which  reads  as  follows: 

"In  conformity  with  the  preceding  provisions, 
evidence  may  be  giveo  on  the  trial,  of  the  fol- 
lowing facts:  •  •  •  6.  After  proof  of  a  con- 
spiracy, the  declaratiott  or  act  of  a  conspirator 
against  his  coconspirator,  and  relating  to  the 
conspiracy." 

This  evidence  was  dearly  inadmissible  as 
against  this  defendant,  and  the  motion  to 
strike  should  have  been  allowed. 

[2,  3]  The  court  also  gave  the  Jury  several 
instructions  npon  the  subject  of  conspiracy  to 
commit  crime,  notably  the  following: 

"In  this  case,  ^however,  you  should  bear  In 
mind  the  instructions  whi^h  I  have  heretofore 

ven  you  that,  if  the  defendant  and  William 

ranson  were  acting  together  with  the  common 
design  to  bring  about  the  death  of  William 
Booth  in  the  manner  and  as  charged  In  the  in- 
dictment it  would  not  be  necessaiy  for  both 
them  to  be  actually  present  at  the  place  and 
time  of  the  alleged  crime ;  for,  as  I  have  stated 
to  you  before,  each  codefendant  is  bound  by 
the  act  of  the  other  in  the  furtherance  and  ex- 
ecution of  a  common  design.  Now  then,  you 
should  determine  first  Were  they  acting  togeth- 
er in  such  common  design?  If  they  were  not 
acting  together  in  such  design,  and  Mrs.  Booth 
was  not  present  at  the  time  and  place  of  the  al- 
leged killing,  then  it  would  necessarily  follow 
that  it  would  he  impossible  for  her  to  have  com- 
mitted the  crime.  But  if  they  were  acting  to- 
gether in  a  common  design,  then  it  does  not 
make  any  difference  whether  she  was  present  or 
not,  if  sne  aided,  counseled,  and  abetted  Bran- 
son in  the  commission  of  the  crime." 

We  have  no  fault  to  find  with  the  abstract 
statement  of  the  law  as  expressed  in  this 
charge,  and  in  a  proper  case  it  should  be 
given ;  but  we  have  made  a  careful  and 
thorough  analysis  of  all  the  testimony  herein, 
and  have  been  unable  to  find  a  scintilla  of 
evidence  tending  in  any  manner  to  show  a 
conspiracy  or  common  design  on  the  part  of 
the  defendants  to  take  the  life  of  WlDlam 
Booth.  As  was  said  In  State  v.  Branson, 
supra,  the  companion  case,  it  is  well  settled 
that  it  is  error  to  Instruct  a  Jury  upon  ab- 
stract questions  In  regard  to  which  there 
la  no  evidence  In  the  record.  It  needs  no 
argument  to  show  that  such  instruction  was 
prejudicial  to  the  defendant's  interests. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  tor  a  new  trial. 

MOORE,  a  J.,  and  HARRIS  and  Me* 
BRIDE,  JJ.,  concur. 
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QOSNET  T.  MeAUSTEB  «t  nz. 

(Snprane  Court  of  Oregon.    Dec.  27,  19iej 

Arbitration  aitd  AWabd  $=>85(2)— Aotiok 
ON  Award — Complaint— SumciBiroT. 
A  complaint,  in  an  action  upon  an  award  .ot 
a  board  of  arbitration  fixing  tbe  amount  due 
plaintiff  on  tbe  resciagion  of  bis  release  from  de- 
fendants, buaband  and  wife.  discIosiDg  affirma- 
tively  tbat  the  defendant  wife  did  not  sign  tbe 
lease  and  tbat  it  was  the  act  of  tbe  husband 
alone,  and  that  the  agreement  to  arbitrate  was 
the  act  of  the  husband,  acquiesced  in  by  the 
wife,  and  that  an  award  was  made  against  the 
husband  but  not  against  the  wife,  stated  no 
cause  of  action  against  the  defendant  wife. 

[Ed.  Mote.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  {§  492-496;  Dec.  Dig. 
*=>85(2).l 

In  Banc.  Appeal  from  Olrcnlt  Court, 
Oroofe  County;  T.  E.  3.  Duffy,  Judge. 

Action  by  H.  A.  Gosney  against  Andrew 
McAllster  and  Jane  McAUster,  his  wife,  up- 
on an  award  of  a  board  of  arbitration.  Judg- 
ment against  Andrew  McAlister  by  default 
and  against  Jane  McAlister  on  her  demur- 
rer to  the  complaint,  and  Bbe  appeals.  Re- 
Tersed  and  remanded. 

This  is  an  action  upon  an  award  of  a  board 
of-  arbitration.  The  complaint  alleges  that 
the  defendants  are  the  owners  of  certain 
lands  in  Crook  county;  that  on  January  25,- 
1015,  the  defendants  leased  such  lands  to 
plalntlCF  for  a  period  of  three  years  from  and 
after  March  l,  1915;  that  tbe  lease  was  In 
TTltlng,  signed  by  Andrew  McAlister,  and 
it  was  "ratified  and  cocflrmed  by  Mc- 
AUster TerbaUy" ;  that  thereafter  and  pur* 
snant  to  tbe  lease  plaintiff  took  possession 
of  the  premises  with  the.  consent  of  both 
defendants;  that  on  Mardi  27,  191S,  all  of 
the  parties  vere  desirous  of  rescinding  the 
contract  and  then  entered  into  a  written 
agreement  to  settle  and  determine  the  terms 
of  resctosioii  through  a  board  of  arbitra- 
tlota;  and  that  such  agreement  was  signed 
hy  Andrew  McAUster  and  "aoquieBoed  in  by 
defendant  ■'  McAlteter."  Then  fi>llow 
■llegattons  of  the  organization  of  and  a 
hearing  by  them.  O^elr  report  and  award 
Is  set  out  in  full  as  follows: 

"We,  the  undersigned,  arbitrators  duly  and 
r^ularly  chosen  to  hear,  determine  and  settle 
the  differences  that  have  arisen  between  An- 
drew McAlister  and  H.  A.  Gosney  over  tbe 
lease  and  rescinding  of  said  lease  existing  be- 
tween said  parties  for  tbe  McAlister  ranch  near 
Laldlaw,  Oregon,  and  to  determine  and  settle 
the  amount  of  money,  if  any,  either  of  said  par- 
ties shall  pay  to  the  other,  after  giving  all  cred- 
its and  makme  all  deductions,  after  hearing  the 
testimooy  of  the  parties  and  their  witnesses  and 
after  viewing  the  premises,  and  after  due  con- 
sideration find :  that  H.  A.  Goaney  is  entitled  to 
be  paid  the  sum  of  9161.10  by  Andrew  Mc- 
Alister, and  the  expense  of  the  board  shall  be 
paid  as  follows,  Andrew  McAlister  to  pay  the 
man  selected  by  him  and  the  expense  of  tne  third 
man  to  be  divided  equally  by  the  parties.  We 
further  find  that  the  eoid  sum  of  money  shall 
be  paid  within  90  days  from  the  date  nereof. 
Dated  this  31st  day  of  March,  1916." 


It  is  further  alleged  that  the  paymeida 
thereunder  are  refused  by  defendant,  and 
^here  ftdlows  a  prayer  for  Judgment. 

Andrew  McAlister  defaulted,  and  Judgment 
was  entered  against  him,  but  Jane  McAUster 
filed  a  demurrer  upon  the  ground  that  the 
complaint  does  not  state  focts  sufficient  to 
constitute  a  cause  of  action  as  to  her.  The 
demurrer  b^ng  overruled,  she  declined  to 
plead  further,  and  from  the  consequent  ]u^- 
ment  She  appeals. 

W.  B.  Daggett,  of  Redmond,  for  appellant. 
H.  H.  De  Armcoid,  of  Bend,  for  respond«it. 

BENSON,  J.  (after  stating  the  facts  as 
above).  It  wUl  be  observed  that  the  com- 
plaint discloses  affirmatively  that  the  defend- 
ant Jane  McAlister  did  not  sign  the  lease, 
and  that  no  one  iigaeA  It  for  her,  so  that  no 
question  of  ratifying  the  act  of  an  agent  is 
Involved,  and  as  a  logical  sequence  it  appears 
tbat  the  written  Instrument  was  simply  the 
act  of  Andrew  McAlister  leaj^og  bis  own  In- 
terest in  the  land,  vhatever  that  may  have 
been,  fw  a  term  of  three  years.  It  further 
appears  that  the  written  agreement  to  arbi- 
trate was  likewise  the  act  of  Andrew  Mc- 
Alister acquiesced  in  by  Jane.  It  is  aldo 
noted  that  the  report  of  the  board  of  arbi- 
trators made  no  award  whatever  against 
Jane  McAllstra:,  whose  name  does  not  appear 
therein,  but  determined  tbat  Andrew  should 
pay  to  plaintiff  the  sum  of  |151.10,  and,  since 
the  action  is  based  exdudvely  upon  the 
award,  It  is  dear  that  no  cause  of  action  Is 
stated  as  against  the  defendant  Jane  Mc- 
AUster, and  the  conrt  erred  in  falling  to  sus- 
tain tbe  dranurrer. 

The  Judgment  Is  therefore  reversed,  and 
the  cause  remanded  for  further  proceedings 
not  inconsistent  herewith. 


(83  Or.  400> 

STATB  V.  EE^ET. 
(Sapreme  Court  of  Oregon.    Dec  27,  1916.) 

1.  Cbiuxnai.  Law  «=ss1106(2)— AppaAL— R«c- 
ORD— Transmission  . 

Tbe  time  fixed  by  law  for  tbe  filing  of  a 
transcript  on  aK>eal  cannot  be  extended  by  stip- 
ulation of  the  parties  without  an  order  of  court. 

[Ei.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  2891;  Dec.  Dig.  <&=5ll06(2).] 

2.  Criminal  Ij.w  ®=>  1106(2)— Appeai^Rkc- 
OBD— Transmission. 

After  the  expiration  of  the  statntory  time 
for  filing  copies  of  tbe  transcript  in  a  criminal 
case  neither  the  trial  court  nor  appellate  court 
can  extend  the  time  by  order  nunc  pro  tunc; 
the  right  of  appeal  being  purely  statutory. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  2891;  Dec.  Dig.  «=>1106(2).) 

In  Banc.  Appeal  from  Circuit  Court,  Mult- 
nomah County ;  C.  U.  Qantenbein,  Judge. 

Mordle  Eeeney  was  convicted  of  arson, 
and  appeals.    Appeal  dismissed. 

Littlefleld  &  Magulre,  of  Portland,  for  ap- 
pellant   Walter  H.  Evans,  IHst  Atty.,  of 

Portland,  for  the  State. 
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HARRIS,  J.  11.2]  On  October  3,  1916, 
we  dismissed  an  appeal  which  the  defendant 
attempted  to  prosecute ;  and  the  opinion  Is 
reported  In  State  v.  Keeney,  159  Pac.  116S, 
where  the  facts  are  fully  stated.  Afterwards, 
on  October  ITth,  defendant,  Keeney,  filed 
another  transcript  predicated  on  the  first 
notice  of  appeal  which  had  been  filed  on  De- 
cember 13,  1915,  and  the  state  has  again 
moved  for  a  dismissal.  When  the  first  no- 
tlce  of  appeal  was  filed  the  circuit  court 
granted  90  days  for  preparing  and  filing  the 
transcript,  and  on  March  13th  the  court 
made  a  second  order  extending  the  time  to 
and  including  March  21,  1916.  The  defend- 
ant claims  that  "prior  to  the  said  21st  day  of 
March,  1916,  an  oral  stipulation  was  entered 
into  between"  counsel  "that  appellant  should 
and  would  have  10  days'  additional  time  with- 
in which  to  file  his  transcript  and  tender 
a  bill  of  exceptions."  Even  though  it  be  as- 
sumed that  the  time  for  filing  the  transcript 
could  be  extended  by  the  stipulation  of  the 
parties  without  an  order  of  the  court,  never- 
theless the  defendant  is  in  do  position  to 
claim  any  benefit  from  the  stipulation,  for 
the  reason  that  the  transcript  was  not  filed 
until  more  than  10  days  after  Mandi  21. 
The  proposed  bill  of  exceptions  was  not  even 
tendered  antll  April  6,  1916.  However,  this 
court  has  held  In  Davidson  t.  Columbia  Tim- 
ber Co.,  49  Or.  577,  91  Pac.  441,  dted  with  ap- 
proval In  State  t.  Douglas,  66  Or.  20,  107 
Pac.  957,  that  the  parties  cannot  by  a  stlpo- 
letioo  effect  an  extension  without  an  order 
of  the  court  The  delay  was  not  the  fault 
of  the  cleric,  and  as  said  in  State  v.  Morgan, 
65  Or.  314,  316,  132  Pac  957,  958: 

"After  the  expiration  of  the  time  allowed  by 
the  statute  for  filing  copies  of  the  docoments 
required,  neither  the  circuit  court  nor  this 
court  has  authority  to  inalie  an  order  nunc  pro 
tunc  extending  the  time,  or  to  change  the  stat- 
ute by  grantlDg  a  different  right  of  appeal  than 
as  provided  for  by  the  statute." 

There  is  no  alternative  except  to  dismiss 
the  appeal;  and  It  Is  bo  ordered. 

(82  Or.  4m  — 

CliABK  v.  COOS  COUNTY. 
(Supreme  Court  of  Oregon.    Dec.  27,  1916.) 

CONSTITDTlOKAi;  Ia.W  «S>29— COUNTIES  ^ 

210— RiQUT  TO  Sue— Injdbies  to  EhipLor^a 

— Sklf-Executi.vo  Pbovisions. 

Since  an  injured  workman's  action  for  dam- 
ages under  Employers'  Liability  Act  (Laws 
1911,  p.  16)  is  a  tort  action,  and  a  county,  un- 
der L.  O.  Lk  S  358,  can  be  sued  on  its  contracts 
and  not  otherwise,  be  cannot  recover,  in  spite 
of  Const  art.  1,  $  10,  providing  that  every  man 
shall  have  a  remedy  by  due  course  of  law  for 
any  injury ;  such  provisi<m,  as  regards  eonntiei. 
not  being  self-executing. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  (  32;  Dee.  Dig,  <^29: 
Counties,  Cent  Dig.  H  839,  340;  Dee.  Dig. 
4=»210.] 

Department  1.  Appeal  from  Circuit  Court, 
Coos  County ;  John  S.  Coke,  Judge. 


Action  by  Thomas  J.  Clark  against  Cooe 
County.  Judgment  for  plaintUT.  and  defend- 
ant appeals.  Reversed. 

This  is  an  action  In  which  the  plaintiff  es- 
says to  charge  Coos  county  under  chapter  3 
of  the  general  laws  of  Oregon  for  1911,  geu- 
erally  known  as  the  Employers'  Liability  Act. 
He  claims  that,  while  he  was  at  work  as  an 
employ^  of  the  defendant  repairing  a  county 
ruad  In  that  county  under  the  gupervisl<m  of 
the  road  supervisor,  he  was  Injured  by  a 
stone  rolling  down  a  hillside  and  striking 
him  on  the  shoulder.  The  essence  of  his 
charge  Is  tbat  the  defendant  county  Delect- 
ed to  use  every  device,  care,  or  precaution 
that  It  was  practicable  to  use  for  the  protec- 
tion of  the  plalntlir ;  that  a  safe  device  or 
precaution  consisted  In  the  employment  of  a 
person  to  watch  for  any  lotk,  earth,  or  dtibcia 
that  might  fall  or  roll  down  tbe  side  of  the 
mountain  from  above  the  place  where  tiie 
plaintiff  was  working*  and  to  give  him  notice 
of  BOdi  falling.  The  answer  denied  all  re- 
q^nslblllty  on  the  part  of  the  defendant  and 
traversed  every  avennent  Imputing  n^li- 
genoe  to  It  Affirmatively  the  defandant  set 
up  matter  tending  to  show  that  the  plalntUf 
was  the  employ^  of  an  Independent  contrac- 
tor o^ged  In  the  proeecutlon  of  the  work 
mentioned.  Alt  the  new  matter  of  the  an- 
swer was  traversed  by  the  reply.  At  the 
dose  of  plaintiff's  case,  defendant  moved  for 
a  judgment  of  nonsuit  on  various  grounds, 
which,  was  denied.  Wten  all  the  testimony 
was  In,  the  defendant  moved  tor  an  order  di- 
recting a  verdict  In  its  favw  for  the  reason, 
among  others,  that  no  evidence  had  been  ad- 
duced in  the  trial  suffidait  to  constUnte  a 
cause  of  action  against  tbe  defendant  This 
motion  was  denied,  a  verdict  and  Judgment 
resulted  in  favor  of  the  plaintiff,  and  the  de- 
fendant appeals. 

L.  A.  Llljeqvlst  of  Marshfleld,  for  appel- 
lant A.  S.  Hammond,  of  North  Bend  (EL'  D. 
Sperry,  of  Coqullle,  and  A.  H.  Derbyshire,  ol 
North  Bend,  on  the  brief),  for  respondent 

BURNETT,  J.  The  case  at  hand  Is  Identt 
cal  In  piinciple  and  must  be  governed  by  the 
decision  In  Kapp  v.  Multnomah  County,  77 
Or.  607, 152  Pac  243,  which  ruled  that,  where 
the  plaintiff  sues  under  the  Employers'  Lia- 
bility Act  for  personal  Injuries  sustained 
while  an  employ^  of  the  county,  his  action 
is  <me  of  tort  resting  on  negligence  and  will 
not  be  heard,  as  the  county  can  be  sued  only 
under  section  SS8,  L.  O.  L.,  which  permits 
suits  against  it  on  its  contracts  only;  and 
that,  where  the  Legislature  failed  to  indnde 
cotmtles  in  the  operation  of  the  Bmployers' 
Idablllty  Act  the  courts  will  not  apply  the 
statute  to  actions  against  them. 

At  the  argument  the  plaintiff  counted 
strongly  on  the  language  of  section  10  of  arti- 
cle I  of  the  Constitution  of  the  state  that: 
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"Everr  man  shall  have  remedy  by  due  conrae 
of  lav  tor  injurT  done  bim  In  hla  penon*  pnq^ 
«rt7,  or  reputation." 

Against  whom  the  man  shall  have  a  reme- 
dy Is  not  stated.  Neither  Is  any  process  de- 
tailed whereby  it  may  be  enforced.  Until  the 
legislatlTe  department  of  the  gOTernment 
BhaU  provide  that  the  state  or  its  counties 
may  be  sued,  in  an  action  of  this  sort,  this 
oonstttatlonal  provision  as  to  state  govem- 
mental  agencies  must  be  treated  as  not  self- 
executing.  Manifestly  this  has  been  the  1^- 
islatlve  construction  of  the  clause,  else  we 
would  not  have  such  enactments  as  section 
358,  L.  O.  U,  permitting  the  maintenance  of 
an  action  against  a  county  upon  a  contract 
*^nd  not  otherwise,"  or  section  6375,  I*  O. 
U,  giving  a  right  of  action  against  a  county 
in  favor  of  one  injured  by  a  defect  In  the 
highway  while  lawfully  traveling  thereon, 
etc  As  against  a  county  the  courts  cannot 
proceed  under  the  quoted  excerpt  from  the 
OTganic  act  any  farther  than  the  legislative 
power  has  pointed  the  way.  In  short,  a 
county  cannot  be  called  to  account  at  the 
mit  of  a  private  party  for  any  default  in  its 
governmental  functions  unless  there  is  a 
statute  allowing  It  No  enactment  has  t)een 
pointed  out  sanctioning  such  procednrew 

The  judgment  of  the  drcoit  court  must 
therefore  be  reversed. 

HOORE,  a  J.,  and  McBRIDB  and  BEN- 
SON, JJ.,  ooncor. 


CBS  Or.  218) 

FARRBLL  v.  DAVIS  et  ol. 

(Supreme  Court  of  Oregon.    Dec  27,  1916.) 

Apful  and  Sbbob  «=>S43(2>— Qubbtion  fob 
Review. 

On  appeal  in  suit  to  recover  unpaid  stock 
sabscriptions,  wherein  defendant  pleaded  a  de- 
cree of  the  circuit  court  allowiiig  his  claim 
against  the  insolvent  corporation,  where  the  de- 
cree of  the  circuit  judge  in  the  suit  modi^icg 
and  disregarding  the  findings  of  the  circuit 
judge  allowing  the  claim  wtU  be  reversed  and 
the  suit  dismissed,  as  prayed  In  defendant's  an- 
swer, it  is  unnecessary  to  pass  on  defendant's 
claim  against  the  corporation. 

[Ed.  Note.— For  other  casM,  see  Appeal  and 
Bfror.  Gent.  Dig.  I  S331;  Dee.  Dig.  ^848 
&).} 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  Robert  Q.  Morrow, 
Judge. 

On  application  for  supplemental  opinion. 
Application  denied. 
For  former  opinion,  see  161  Pac.  94. 

Wood,  Montague,  Hunt  ft  Cookingham,  of 
Portland,  for  appellant  Turner  Oliver,  of 
la  Grande,  and  Frank  S.  Grant,  of  Portland, 
tat  Kf^ondent. 

BBAN,  J.  Defendant  A.  B.  Davis  has  ap- 
plied for  a  suppl^ental  opinion  adjudicat- 
ing his  claim  against  the  assignee  of  the  es- 
tate of  the  Hygienic  Mattress  Company,  an 
insolvent  debtor.   It  Is  stated  In  the  applica- 


tion that  Mr.  Davis  filed  a  claim  against  the 
insolvent  company  for  over  $6,000,  represent- ' 
Ing  the  disbursements  made  by  him  in  behalf 
of  the  corporation  and  overdue  salary;  that 
after  a  full  hearing  on  the  merits  Judge  Ole- 
land  of  the  drcult  court  allowed  the  claim 
In  full  and  entered  an  order  requiring  thfc 
assignee  to  list  it  for  paymmt  of  dividends. 
In  the  preset  suit  against  Mr.  Davis  to  re- 
cover for  unpaid  stock  subscriptions  he  idead- 
ed  the  decree  of  Judge  Cleland  rendered 
April  6,  1908,  allowing  his  claim  In  the  sum 
of  $6,535.42,  together  with  the  other  defense 
which  is  referred  to  In  the  original  opinion 
in  this  case  filed  November  2S,  1916.  'Upon 
the  healing  of  the  present  suit  in  the  circuit 
court,  as  the  application  recites.  Judge  Mor- 
row made  a  finding  that  Mr.  Davis  was  en- 
titled to  a  salary  of  $150  a  month  for  16 
months,  or  a  total  of  $2,400;  hence  modifying 
the  findings  of  Judge  Cleland  concerning  the 
salary  and  disregarding  the  same.  According 
to  the  original  opinion  herein,  the  decree  of 
Judge  Morrow  will  be  reversed,  and  the  suit 
dismissed  as  prayed  for  In  defendants*  an- 
swer. It  therefore  becomes  unnecessary .  In 
this  suit  to  pass  upon  the  claim  of  Mr.  Davis 
for  salary.  The  proceedings  In  the  matter  of 
the  as^gnment  of  the  Hygienic  Mattress 
Company  were  not  made  a  record  in  the  pres- 
ent suit  either  as  an  exhibit  or  otherwise 
Neither  was  the  claim  of  Mr.  Davis  filed  a» 
an  exhibit,  and  the  record  in  regard  thereto 
Is  very  meager.  We  are  of  the  opinion  that 
this  appUcaUon  seeks  for  an  expression  in 
advance  In  regard  to  the  settlement  of  a  claim 
against  the  assignee  estate  which,  as  the 
application  states,  has  already  been  passed 
upon  by  Judge  Cleland  of  the  circuit  court, 
and  from  which  no  appeal  has  been  taken. 
If  It  were  necessary  to  further  adjudicate  the 
matter  In  this  suit,  the  record  Is  not  sufficient 
for  such  an  adjustment.  There  ia  no  further 
question  involved  herein  which  this  court  can 
legally  decide  or  upon  whldi  It  can  express 
an  opinion. 
The  application  will  therefore  be  denied. 

HARRIS  and  BHNSON,  JJ.,  concur. 

(82  Or.  405> 

HILLSBORO  NAT.  BANE  v.  GARBARINO 

et  ux. 

(Supreme  Court  of  Oregon.   Dec.  27,  1916.) 

1.  Plkadiko  «=>245(1>— Amendhent— "Tbial" 
— Statute. 
Under  L.  O.  L.  8  102.  providing  that  the 
court  ma^  before  trud  and  upon  terms  allow 
any  pleading  to  be  amended  by  adding  any  ma- 
terial allegation,  and,  at  any  time  before  the 
cause  is  submitted,  may  allow  the  pleading  to  be 
amended  to  correct  a  mistake,  etc.,  or  when 
the  amendment  does  not  substantially  change 
the  cause  of  action,  or  defense,  and  section 
113,  defining  a  "trial"  as  the  judicial  examina- 
tion of  the  Issues  between  the  parties,  the  al- 
lowance of  an  amendment  to  the  complaint  be- 
fore any  demurrer  had  been  filed,  and  before 
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the  judicial  exsmlnatlon  of  the  Isaues  had  be- 
^gan,  was  allowed  before  trial,  and  hence  was 
admissible,  althousb  cbanging  both  the  cause 
of  suit  and  the  quantum  of  proof  required. 

fBd.  Note.— For  other  casea,  see  Pleadinifs, 
Cent.  Dig.  S  653;  Dec.  Dig.  «=s>245{l). 

For  other  definitions,  see  Words  and  Phraau^ 
First  and  Second  Series,  Trial.] 
2.  PLBADiHa  <t=^253—AUENDUBNT— Answer. 

Where  defendant  deemed  himself  injured 
or  misled  by  an  amendment  to  the  complaint 
before  trial,  he  should  hare  taken  leave  to 
change  his  answer  to  meet  the  new  situation. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S3  744-751;  Dec.  Dig.  ^253.] 

S.  Pleadinq  €=>229— Rioh«  or'AioiNDKBirT 

— CoNSTBnCTION . 

Th%  right  of  amendment  ahonld  be  Uberat- 
I7  construed. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S  591;  Dec.  Dig.  •8=>229.1 

4.  Evidence  «=5271(14)— Self- Serving  Dec- 

LABATION&— VOLUNTAET  CONVETANCK. 
lu  a  suit  to  set  aside  a  debtor's  voluntary 
conveyance  to  bis  wife,  her  declarations  to  the 
scrivener  who  prepared  the  deed  that  her  bus- 
band  had  wasted  considerable  money  in  drink- 
ing, that  his  health  was  poor,  and  that  she  took 
the  conveyance  to  obviate  tiie  ezpensa  of  ad- 
ministration of  hU  estate  were  self-serring, 
and  could  not  alter  the  effect  imputed  by  law  to 
the  conveyance. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §  1088;  Dec  Dig.  «=>27ia4).3 

5.  FBAtTDVUNT  CONVETANCEB  4=S>278(2)|  — 
CONTBTANCB  TO  Wm  —  PBESUMFTIOII  AND 

BUBDBN  OF  PbOOP. 
A  husband's  conveyance  to  bia  wife  is  pre- 
sumptively fraudulent  as  against  his  existing 
creditors,  and  the  wife  has  the  burden  of  prov- 
ing that  it  was  made  for  a  valuable  coneidera- 
tioQ,  in  good  faith,  and  without  intent  to  de- 
fraud such  creditors, 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  I  902;  Dec  Dig. 
278(2).] 

6.  FBAUDni.ENT  CONVBTANOE8  «S9217— Rbub- 
DIE8  OV  OBEDITOBS— iNDEBTEDNESa— StAT- 
tTTE. 

L.  O.  L.  S  7307,  providing  that  every  con- 
veyance of  lands  with  intent  to  hinder,  delay, 
or  defraud  ctedltors,  etc,  as  against  such  cred- 
itors shall  be  void,  is  in  favor  of  all  creditors, 
and  not  of  any  particular  class  of  creditors,  so 
that  there  is  no  distinction  between  creditors 
whose  claims  are  due  and  those  whose  claims 
are  not  due. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  $  640;  Dec  Dig. 
217.) 

7.  Fraudulent  Convetakces  «»287— Con- 
veyance TO  Wife  —  Indbbttonbbs  —  Evi- 
dence. 

In  a  judgment  creditor's  suit  to  set  airide 
a  husband's  voluntary  conveyance  to  his  wife, 
she  is  not  estopped  to  go  behind  the  judgment 
and  inquire  whether  there  was  any  actual  in- 
debtedness, and,  estoppels  being  mutual,  the 
creditor  may  show  that  the  husband  borrowed 
money  from  him  and  had  not  repaid  it 

[Ed,  Note.— For  other  eases,  see  Fraudulent 
Conveyances,  Cent  Dig.  f  83S;  Dec.  Dif.  ^ 
287.] 

Depnrtment  1.  Appeal  from  Circuit  Court, 
Wnshington  County;  George  R.  Bagley, 
Judse. 

Suit  by  the  Hlllsboro  National  Banlc 
against  Natallo  Garbarlno  and  Rosa  Gar- 
barino,  bis  wife.  In  which  the  latter  alone 


appeared  and  defended.  Decree  for  plain* 
tiff,  and  defendant  Rosa  Garbarlno  appeala. 
Affirmed. 

Thla  ia  a  suit  to  set  aside  a  voluntary  con- 
veyance made  by  a  debtor  husband  to  his 
wife.  Ttxe  original  complaint  declared  that 
on  Marcb  6,  1914,  tbe  husband  was  the  own- 
er in  fee  sim^  and  In  possesion  of  tbe 
realty  in  question,  aM  m  that  date  was  in- 
debted to  the  plaintiff  in  a  certain  sum  (tf 
money,  wbich  be  &lled  to  pay,  in  conse- 
quence of  wbicb  the  plaintiff  recovered  judg- 
against  bim  in  tbe  drcult  conrt  Sep- 
tnnber  17,  1914.  On  this  judgment  an  ex- 
ecution was  issued  March  27,  1915,  and  re- 
turned wholly  unsatisfied  on  tbe  29th  of  tbe 
same  month.  It  Is  said,  also,  that  on  Mardi 
6,  1914,  prior  to  tbe  entry  of  Jadgmeut  In 
favor  of  tbe  plaintiff  already  mentioned,  but 
after  the  Indebtedness  upon  which  it  was 
founded  bad  been  Incurred,  the  defendiQit 
husband,  for  the  purpose  of  defrauding  the 
plaintiff  and  to  prevent  collection  of  tbe  In- 
debtedness, conveyed  to  the  wife  tbe  realty 
mentioned  by  deed  recorded  March  7,  1914, 
In  the  record  of  deeds;  tbat  It  was  not  then, 
and  never  since  has  been,  exempt  from  ex- 
ecution; that  the  wife  knew  of  the  Indebted- 
ness of  her  husband  to  the  plaintiff,  and  re- 
ceived tbe  transfer  of  title  with  intent  to 
defraud  and  prevent  the  plaintiff  from  col- 
lecting Its  demand,  or  any  judgment  that 
might  be  rendered  thereon.  The  plaintiff 
also  avers  tbat  there  was  no  consideratioa 
for  the  conveyance,  and  that  tbe  husband 
after  be  made  tbe  same  iiad  no  property 
available  for  tbe  satisfaction  of  tbe  judg- 
ment. Tbe  wife  alone  defended.  The  an- 
swer tendered  the  general  issue  to  every  al- 
legation of  the  complaint  except  the  plain- 
tiff's corporate  diaracter  and  tbe  existence 
of  the  marital  relation  between  the  defend- 
ants. No  affirmative  defense  was  offered. 
When  the  case  was  called  for  bearing  and 
before  any  testimony  was  tendond  the  plain* 
tiff  asked  and  obtained  leave  of  court,  over 
tbe  objection  of  tbe  defendant,  to  amend  the 
complaint  by  cbanging  tbe  date  March  6tb. 
wherever  tbe  same  appeared  therein,  to 
Marcb  2d,  80  as  to  abow  tbat  <m  tbe  earlier. 
Instead  of  tbe  later,  date  tbe  defendant  hus- 
band waa  tbe  owner  of  the  property,  was 
then  Indebted  to  the  plaintiff,  and  made  the 
conveyance  as  stated,  which  was  recorded 
on  March  lltb,  instead  of  March  Ttfa.  In 
permitting  the  amendment  the  court  stated 
that  the  defendant  might  amend  her  answer, 
but,  after  learning  from  opposing  counsel 
tbat  It  was  the  contention  of  the  plaintiff 
that  the  Indebtedness  was  one  existing  at 
the  time  the  conveyance  was  made,  the  at- 
torney for  tbe  defendant  announced  tbat  be 
would  proceed  and  not  amend.  After  hear- 
ing the  testimony  the  court  made  findings  of 
fact,  conclusions  of  law,  and  a  decree  accord- 
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lug  to  the  prayer  of  the  complaint,  and  the 
defendant,  who  appeared,  appeals. 

O.  E.  Mnrptay,  of  Portland  (Lisle  A.  Smith, 
of  Portland,  on  the  brief),  for  appellant.  H. 
T.  B^ey,  of  HlUaboro,  Cor  reBpondent. 

BURNEyrr,  J.  (after  stating  the  facts  as 
above).  [1]  The  defendant  contends  that 
the  court  had  no  rlgbt  to  allow  the  amend- 
ment when  it  did  because  it  changed  the 
character  of  proof  required  to  maintain  the 
plaintiff's  suit  In  this:  That  according  to 
the  dates  in  the  original  complaint  the  Judg- 
ment relied  upon  was  rendered  after  the  con- 
veyance, and  hence  to  overturn  the  transfer 
it  would  be  Incumbent  upon  the  platntUf 
to  show  that  it  was  made  for  the  express 
porpose  of  defrauding  those  from  whom  the 
grantor  expected  afterwards  to  obtain  cred- 
it, and  that  the  amendmuit  relieved  the 
plaintiff  of  this  Imrden,  and  Imposed  upon  It 
<nily  the  lighter  task  of  showing  that  the 
conveyance  waa  purely,  vidantary,  which 
would  render  it  vtAA  as  to  precedent  debts 
withont  any  showing  of  an  expreas  Intent 
to  defraud.  She  r^ied  apon  section  102,  L 
O.  L.,  reading  thus: 

The  court  may,  at  any  time  before  trial,  in 
fartberance  of  justice,  and  upon  such  terms  as 
may  be  proper,  allow  any  pleadinK  or  proceed- 
ing to  be  amended  by  adding  the  name  of  a 
party,  or  other  allegation  material  to  the  cause: 
and  in  like  manner  and  for  like  reaBous  It  may, 
at  any  time  before  the  cause  la  submitted,  al- 
low such  pleading  or  proceeding  to  be  amended, 
by  BtriklniE  out  the  name  of  any  party,  or  by 
correcting  a  mistalie  in  the  name  of  a  party,  or 
a  mistake  m  any  other  respect,  or  when  the 
amendment  does  not  subetautially  change  the 
cause  of  action  or  defense,  by  conforming  the 
pleading  or  proceeding  to  the  facts  proved." 

It  will  be  observed  that  there  are  two  dif- 
ferent periods  in  litigation  in  which  the  court 
may  allow  an  amendment,  one  "at  any  time 
before  the  trial,"  and  the  other,  "at  any 
time  'before  the  cause  Is  submitted."  In  the 
first  stage  tjie  court  is  not  restricted  in  the 
extent  of  the  amendment  to  be  allowed.  In 
the  other,  the  right  is  fettered  by  the  condi- 
tion that  the  alteration  does  not  substantially 
change  the  cause  of  action.  In  our  Judgment 
the  amendment  was  tendered  In  the  first 
period.  No  testimony  had  been  offered,  and 
although  the  trial  began  Immediately  after 
the  amendment  was  effected,  yet  it  had  not 
commenced  at  the  time  the  offer  to  change 
the  pleading  was  made  and  allowed.  Section 
113,  L.  O.  L.,  declares  that: 

"A  trial  is  the  judicial  examination  of  the  iff- 
•aes  between  the  parties,  whetlier  they  be  is- 
sues of  law  or  of  fact" 

See,  also,  8  Words  and  Phrases,  7095. 

The.  record  does  not  disclose  that  any 
demurrer  had  been  filed;  hence  there  had 
been  no  trial  <tf  an  issue  of  law.  The  Judicial 
examination  of  the  issues  had  not  yet  begun 
when  the  amendment  vras  offered,  and  hence 
it  was  admissible,  although  It  may  have 
changed  both  the  cause  of  suit  and  the  quan- 
tum of  proof  required. 
161P.-46 


[2]  If  the  defendant  deemed  herself  in- 
jured or  misled  by  the  amendmuit,  she 
should  have  taken  leave  to  change  her  an- 
swer to  meet  the  new  situation. 

[31  To  give  heed  to  her  present  contention 
on  that  point  would  be  to  violate  the  prece- 
dents, to  the  effect  that  the  right  of  amend- 
ment should  be  liberally  construed. 

[4]  The  evidence  clearly  shows  that  the 
answering  defendant  knew  about  the  exist- 
ence of  the  indebtedness  to  the  plaintiff  ow- 
ing by  her  husband  and  the  state,  and 
amount  of  his  property,  and  that  she  took 
the  conveyance  withont  paying  any  considera- 
tion whatever  for  the  same.  Some  testimony 
Is  offered  from  the  scrivener  who  prepared 
the  deed.  In  substance,  that  she  explained  to 
him  that  her  husband  had  wasted  a  consid- 
erable sum  of  money  In  drinking;  that  bis 
health  was  poor;  that  he  was  not  expected  to 
live  long;  and  that  she  took  the  conveyance 
to  obviate  the  expense  of  the  administration 
of  his  estate  after  his  death.  These,  how- 
ever, are  self-serving  declarations,  and  can- 
not alter  the  effect  which  the  law  Impntes  to 
a  purely  voluntary  conveyance  made  by  a 
husband  to  a  wife. 

[6]  Owing  to  the  Intimate  r^atlon  exist- 
ing between  the  two,  the  precedents  estab- 
lished by  this  conrt  are  to  the  purport  that 
^QCh  conveyance  la  presumptively  fraudulmt 
as  against  existing  creditors.  Under  such 
circumstances  our  own  decisions  cast  upon 
the  defendant  the  burden  of  proving  that  the 
conveyance  was  made  for  a  valuable  consid- 
eration, In  good  faith,  and  without  Intent  to 
defraud  those  to  whom  the  grantor  was 
obligated  for  the  payment  of  money.  Wright 
V.  Craig,  40  Or.  191,  66  Pac.  807;  Davlg  v. 
Davis,  20  Or.  78,  20  Pac.  140. 

[6]  Much  reliance  Is  placed  by  the  defend- 
ants on  the  case  of  Seed  v.  Jennings,  47  Or. 
464.  83  Pac.  872,  and  particularly  upon  the 
language  here  set  down: 

"To  enable  a  creditor  herein  to  maintain  a 
suit  to  set  aside  a  conveyance  by  the  debtor  as 
fraudulent  and  void,  he  must  show  an  unsatis- 
fied judgment  or  an  attachment  upon  a  cause  of 
action  Existing  at  the  time  of  the  conveyance; 
or  on  a  canse  of  action  arising  subsequent 
thereto,  and  that  In  the  latter  event  the  convey- 
ance was  made  with  the  express  Intention  of 
defrauding  subsequent  creditors." 

And,  further,  that: 

"To  avoid  a  voluntary  deed  because  fraudu- 
lent as  to  existing  creditors,  the  cause  of  acUon 
must  exist  at  the  time  the  conveyance  Is  made, 
and  this  must  appear  from  the  record  In  the  ac- 
tion in  which  the  judgment  was  recovered." 

The  defense  argues  from  this  language 
that  no  "canse  of  actltm"  arises  until  the 
creditor  has  a  right  to  commence  proceedings 
to  recover  his  debt,  with  the  resulting  conclu- 
sion that  unless  the  creditor's  debt  is  past 
due  when  the  conveyance  la  made,  the  trans- 
fer of  title,  although  purely  voluntary,  can- 
not be  overturned,  unless  it  can  be  shown 
that  It  was  made  with  the  express  purpose 
of  defrauding  subsequent  creditors,  and, 
moreover,  that  unless  the  Judgment  roll  In 
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the  actton  shall  Itself  disclose  that  the  debt 
was  oTerdne  at  the  date  of  the  conveyance, 
the  creditor  Is  without  standing  to  defeat 
the  transfer.  In  part  the  language  of  sec- 
tion 73»7,  L.  O.  L.,  Is  this: 

"Every  conveyance  or  aBsi^ment  In  vriting 
or  otherwise  of  any  estate  or  iaterest  In  lands 
*  •  •  made  with  the  intent  to  hinder,  delay, 
or  defraud  creditors  or  other  persona  ot  their 
lawful  suits  *  •  •  as  against  the  persons 
so  hindered,  delayed,  or  detraoded,  snail  be 
void." 

We  observe  that  the  term  "creditors"  Is 
not  restricted  to  those  whose  demands  are 
overdnfc  The  statute  Is  la  fiivor  ot  all  credi- 
tors, and  not  .any  partlealar  tdass  of  them. 
It  Is  qolte  as  culpable  for  the  debtor  to  alien- 
ate his  property  with  Intent  to  defraud  one 
whose  <dalm  Is  not  yet  doe  as  thus  to  seek 
to  Injure  one  whose  demand  has  matured. 
To  distinguish  between  the  two  wrongs  Is 
not  consonant  with  sound  logia 

[7]  The  language  of  the  opinion  in  the 
Seed-Jennings  Case  respecting  the  Judgment 
cannot  be  construed  as  applicable  to  the  an- 
swering defoidant  here,  because  she  was  not 
a  par^  to  the  same  and  Is  not  bound  there- 
by. She  Is  not  estopped  to  go  behind  the 
judgment  and  Inquire  whether  or  not  there 
was  any  actual  indebtedness  owing  from  her 
husband  to  the  plaintiff.  Bstoppels  ate  mu- 
tual, and  If  she  Is  entlUed  to  oiter  upon  that 
field  of  Inquiry,  the  plaintlfl  may  accompany 
her  upon  her  quest,  and  resisting  her  attach 
upon  the  judgmoit  may  show,  as  it  did  In 
this  Instance^  that  the  defmdant  husband  In 
truth  had  borrowed  money  from  the  plaintifC 
to  the  amount  stated  In  the  pleading,  and 
had  not  repaid  the  same.  The  rule  Is  thus 
stated  In  Yeeod  t.  Weeks,  101  Ala.  881,  16 
South.  165,  63  Am.  St  Rep.  50: 

"If  then  there  Ut  no  more  proof  than  the  Judg- 
ment itself— in  the  absence  of  fraud  or  collu- 
sion, as  we  have  seen— it  is  evidence  of  the  ex- 
istence of  a  debt  at  the  time  of  its  rendition, 
and  only  at  that  time.  This  is  sufficient  to  en- 
title the  judgment  creditor  to  impeach  the 
fraudulent  conveyance  as  tainted  with  actual 
fraud.  In  such  case,  the  burden  of  proving  the 
actual  fraud  would  be  upon  the  complainant.  If 
the  complainant,  however,  would  use  the  judg- 
ment to  the  prejudice  of  a  grantee  in  a  deed 
alleged  to  be  only  voluntas  and  constrnptively 
fraudulent,  there  most  be  independent,  distinct 
evidence  ot  facta  showing  the  cause  of  action 
which  authorized  the  rendition  of  the  judgment, 
and  that  it  Is  older  than  the  conveyance." 

The  subject  is  learnedly  discussed  In  Bggle- 
Bton  V.  Sheldon,  85  Wash.  422,  148  Pac.  €75, 
by  Mr.  Justice  Pullerton,  not  only  permitting, 
but  requiring  in  such  Instances,  that  the 
plalntltt  shall  show  an  actual  indebtedness 
older  than  the  conveyance  attacked,  where 
the  reliance  Is  upon  a  purely  voluntary  trans- 
fer of  the  title.  Rightly  understood  in  con- 
sideration of  its  facts,  the  case  of  Seed  v. 
Jennings,  supra,  does  not  teach  the  contrary 
doctrine.  There  the  father  of  the  plaintiff, 
while  the  latter  was  yet  a  minor,  conveyed  to 
him  certain  real  property,  being  at  the  time 
tree  from  debt  of  any  nature  and  possessed 


of  considerable  other  holdings.  Three  years 
later  Jennings  commenced  an  action  against 
the  elder  Seed,  charging  him  with  the  alien- 
ation of  the  affections  of  the  former's  wife, 
said  to  have  been  committed  within  the  next 
preceding  year,  recovered  judgment,  and  lev- 
led  execution  on  the  realty  included  in  the 
deed  from  the  father  to  his  son.  Olearly  the 
claim  accrued,  not  before,  but  after,  the  deed 
had  tak^  effect;  and,  as  there  was  no  evi- 
dence whatever  that  the  liability  was  In  con- 
templation of  any  one  at  the  time  the  con- 
veyance was  made,  the  land  was  held  exempt 
from  the  subsequent  judgment  In  this  case, 
however,  although  It  changed  Ite  form  by  the 
renewal  of  notes  given  for  the  same,  the 
indebtedness  accrued  l<»ig  prior  to  the  con- 
veyance. As  we  have  seen,  the  statute  makes 
no  distinction  between  the  creditors  whose 
claims  have  matured  and  Uuwe  unmatured. 
They  are  equally  within  the  protection  of 
the  enactment  The  effect  of  titie  ccnTeyonoe 
to  the  wife  was  at  least  to  hinder  and  delay 
the  plaintiff  in  the  collection  of  Us  debt 
The  decree  of  the  drcxUt  court  Is  afflrmed. 

MOORE,  G.  J.,  and  McBBXDB  and  BBN- 
SON,  JJ^  concur. 


(82  Or.  my 

SCHOOL  DIST.  NO.  24  OF  MARION  COUN- 
TY T.  SMITH,  Goon^  School  Snperin- 
tendent 

(Supreme  Court  of  Oregon.   Jan.  6,  1017.) 

Schools  ajsd  School  Distbiots  ®=387—Hioh 
sc  h00i.8— "eixpcn  ued. " 
Under  Geo.  Laws  1015,  c  235,  |  4,  provid- 
ing that  the  cost  of  educating  a  high  school 
pupil  shall  be  determined  by  dividing  the  total 
amount  ex)>ended  by  the  high  school  district 
for  maintaining  high  schools  during  any  school 
year  by  the  average  daily  attendance,  etc.,  as 
''expended"  means  "paid  out"  an  estimate  tor 
a  high  sdiool  district  submitted  to  the  coun^ 
school  suptfintendent  as  required  hy  section  2, 

groperlr  induded  an  item  (or  repairs,  hot  not 
ems  for  depredatim  of  a  school  building  or 
interest  on  money  expended  in  construction  at 
the  building. 

[EM.  Note. — For  other  cases,  see  Schools  and 
Srtiool  Districts,  Gent  Dig.  H  206,  207;  Dee. 
Dig.  «^87. 

For  other  definitions,  see  Words  and  Phrasss* 
Vint  and  Second  Series,  Eixpended.] 

In  Banc.  Original  proceeding  In  manda- 
mns  by  School  District  No.  24  of  Marlon 
County  against  W.  M.  Smith,  Goun^  School 
Superintendent  of  Marion  County.  Writ  al- 
lowed  in  part  and  dismissed  In  part 

This  is  an  original  proceeding  In  mandamus 
to  compel  the  defendant  to  audit  and  allow 
certain  items  claimed  by  petitioner  as  part 
of  the  cost  of  educating  nonresident  high 
school  pupils.  The  statute  to  be  ctmstrued 
Is  chapter  235,  p.  330,  General  Laws  of  1015. 
Those  sections  bearing  upon  the  matter  here 
in  controversy  are,  in  substance,  as  follows: 
Section  1  provides  for  a  qredal  tax  levy  an- 
nually by  the  county  oourt  of  eadi  connty 
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ftw  the  purpose  of  defraying  the  cost  of  eda- 
eating  higb  school  pvi^ls  residing  In  any 
county  in  which  there  is  no  county  high 
school,  and  not  in  a  high  school  district,  the 
tax  to  he  lerled  at  the  same  time  as  taxes 
ate  levied  for  cdnnty  purposes  upon  all  the 
taxable  property  in  the  county  not  situated 
in  any  high  school  district    Section  2  re- 
quires the  school  clerk  of  each  high  school 
district,  at  the  close  of  the  school  year^  to 
make  out  under  oath,  and  deliver  to  the  coun- 
ty school  superintendent  of  each  county  in 
which  any  part  of  his  high  school  district  ts 
situated,  a  full  and  complete  report  of  the 
high  schools  of  his  district  for  the  entire  year. 
Bnch  report  Is  required  to  show  the  total 
nnmher  of  high  school  pupils  enrolled  during 
the  year,  the  average  dally  attendance,  the 
number  of  teachers  regularly  employed,  the 
course  of  instruction  pursued,  the  text-books 
used,  the  total  number  of  new  high  school 
pupils  enrolled  daring  the  year,  the  total 
cost  of  maintaining  the  high  school  or  high 
schools  during  the  year,  the  cost  of  educating 
each  high  school  pupU  during  the  year,  the 
name,  post  office  address,  and  elementary 
school  district  residence  of  each  new  pupil 
attending  high  school  in  his  district  and  re- 
siding In  territory  not  embraced  In  any  high 
school  district,  and  the  total  number  of  such 
new  pupils,  and  such  other  information  as 
may  be  required  by  the  superlntendmt  of  pub- 
lic instruction  or  the  county  school  superin- 
tendent. Section  4  imposes  the  duty  upon  ev- 
ery county  school  supertntendent  to  whom  this 
report  ts  made  to  verify  such  report  and  to 
compile  a  report  showing  the  total  number  of 
sndi  high  school  pupils  residing  in  his  county 
outside  of  any  high  school  district,  the  cost  of 
educating  each  of  sudi  pupils,  the  total  cost  of 
all  such  pupils,  and  the  total  cost  of  each 
high  school  district  for  all  of  such  pupils 
attending  therein.   The  same  section  further 
Bped&es  that  the  cost  of  educating  each  h^h 
flCLhool  pupil  of  any  high  school  district  shall 
be  determined  by  dlTlding  the  total  amount 
expmded  by  the  high  8<^ool  district  tor  main- 
taining hi^  adioola  daring  any  sdiool  year 
by  the  average  daily  attendance  of  pu^s  &i- 
rolled  in  the  high  8Cho<a  or  high  schoote  of  the 
district  for  the  aame  year.  Section  5*  among 
other  things,  prescribes  that  not  later  than 
December  1st  of  each  year  the  county  super- 
intendent of  each  county  In  whldi  there  Is 
any  ooonty  high  school  shall  certify  to  the 
cotmty  coort  of  his  coun^  the  total  cost  for 
the  preceding  year  of  educating  all  the  high 
school  pupils  residing  In  his  county  and  not 
In  any  high  sdiool  district,  and  the  estimated 
amoont  needed  for  that  purpose  for  the  cur- 
rent year.    Section  6  requires  the  county 
court  of  each  county  with  whom  a  county 
school  superintendent's  certificate  Is  filed  at 
tbe  time  of  making  the  tax  levy  for  the  year 
for  school  purposes  to  levy  a  special  tax  upon 
all  taxable  property  in  the  county  not  situated 
In  any  hls^  adhotA  .district  snffldeat  In 


amount  to  defray  the  cost  tvr  the  cnrroit  year 
of  education  of  high  sduxil  pupils  residing 
in  sudi  county  and  not  in  any  high  school 
district  Se<^n  7  directs  the  county  sdiooI 
superintendent  of  each  county  on  the  first 
Monday  of  October  of  each  year,  and  at  such 
other  tidies  as  he  may  deem  it  advisable,  to 
apportion  the  hi|^  school's  tuition  fund  in 
the  county  treasury  to  the  several  high  school 
districts,  and  to  draw  an  order  on  the  county 
treasurer  against  the  high  school  tuition  fund 
for  the  portion  that  the  high  school  district 
is  entitled  to  receive.  The  county  court  of 
Marion  county.  In  anticipation  of  the  require- 
ments of  this  act,  provided  a  high  school 
fund  In  the  levy  made  lu  the  spring  of  1916, 
and  such  fund  la  now  In  the  county  treas- 
ury. Petltltmer's  clerk  in  his  report  Included 
the  following  items  as  the  cost  of  maintaining 
high  s<^ools  during  the  school  year  ending 
Juue  19,  1916,  in  this  district:  (a)  Salaries, 
Indudlug  the  salaries  of  the  principal  and 
teachers  in  the  high  school,  and  one-third  of 
the  salary  of  the  dty  superintendent,  if  one  is 
employed,  $40,163.82;  (b)  salary  of  janitor, 
$1,550.40 ;  (c)  supplies,  including  crayon,  eras- 
ers, brooms,  brushes,  Ink,  and  all  supplies 
that  are  used  for  .maintenance  which  are  not 
likely  to  be  of  service  after  a  period  of  two 
years,  $1,564.67;  (d)  fuel,  $720^^4;  (e)  light. 
$171.89;  (f)  power,  $411.76;  (g)  telephone, 
$72.23;  (h)  water,  $242.28;  repairs.  $1,629.84; 
(1)  printing,  $141.80;  depredatitn  tor  year 
4  per  cent,  $4,204.36 ;  (J)  insuxancet  $18&31 ; 
Interest  on  Investment  S  per  cent,  |6,T90.4ff; 
^)\Btati(«ery,  $250Jil~-maklng  tbe  total  coat 
for  the  year  $58,018.76 ;  and  from  bis  report 
he  ascertained  the  cost  of  educating  each  high 
scho<d  pupil  to  be  $71.13.  Ihls  report  was 
submitted  to  the  def^daut  aa  ooonty  sdiooI 
snperinteudent  He  refused  to  audit  or  allow 
the  items  of  repair,  $1,529.84,  depredation 
for  year  4  per  cent.,  $4,204.36,  and  Interest  on 
Investment  at  the  rate  of  6  per  cent,  $6,790.- 
45,  making  a  total  of  $12,624.65,  deducting 
which  Items  from  the  derk's  report  of  cost 
reduced  the  cost  of  educating  each  high 
school  pupil  to  the  sum  of  $56.12,  and  the 
defendant  offered  to  draw  his  warrant  in 
favor  of  the  petitioner  for  that  amount  per 
student  a^regating  the  sum  of  $5,956.58; 
the  amount  claimed  by  petitioner  at  the  rate 
of  $71.13  per  pupil  aggregating  the  sum  of 
$7,650.86  and  making  a  ditTerence  of  $1,593.- 
78.  If  petitioner's  contention  is  correct  it 
should  recdve  a  warrant  for  $7,560.36.  If  o 
portion  of  the  Items  rejected  shonld  be  al- 
lowed and  a  portion  eliminated,  tbe  amonnr 
should  he  decreased  in  proportion  to  the 
amounts  disallowed.  No  question  was  madr 
as  to  the  correctness,  but  only  to  the  pn^rist] 
of  the  allowance  of  the  items  as  being  a  part 
of  the  cost  of  maintenance. 

George  O.  Bingham,  of  Salem,  for  pett 
tlouer.  Ernest  B.  Blngt^  Dlat  Atty.,  of  Ss' 
lem,  tot  defendants 
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McBRIDB,  X  (after  stating  the  facts  as 
above).  That  part  of  section  4  which  pre- 
scribes the  method  to  be  pursued  by  the  coun- 
ty school  sui>erlntendent  in  determining  the 
cost  of  educating  each  nonresident  high  school 
ptq>il  Is  complete  in  Itself,  and  its  meaning 
Is,  In  our  opinion,  perfectly  clear.  The  whole 
process  Is  a  simple  problem  in  long  division. 
The  dividend  is  the  total  amount  expended 
by  the  high  school  department  of  the  district 
for  the  preceding  year,  the  divisor  the  aver- 
age daily  attendance,  and  the  resulting  quo- 
tient the  cost  of  educating  the  nonresident 
pupil.  The  word  "expended"  means  "paid 
out;  disbursed."  People  v.  Eaue,  43  App, 
Dtv.  472,  61  N.  X.  Sopp.  185,  198 ;  SUte  v. 
Manchester  &  Lawrence  B.,  70  N.  H.  421. 
48  AtL  1103 ;  L.  H.  Kurtz  Co.  t.  Folk  County, 
1S6  Iowa,  419,  100  N.  W.  612.  I>epreclaU<»i 
of  the  building  la  not  mone^  emended.  Nei- 
ther can  Interest  on  the  amount  previously 
Invested  In  cfmstmctlng  the  bulUUng  be  prop- 
erly tei%tted  an  "amount  expended"  daring 
the  preceding  year;  and  tbe  county  school 
superintendent  ruled  correctly  in  rejecting 
tbesettems.  Tbe  item  for  repalia  should  have 
beea  included  in  the  estimate,  and  a  decree 
will  be  entered  accordlnglf.  Neither  party 
will  recover  cosbL 


(S3  Hont  90) 
SEA  et  aL  v.  ALFALFA  PRODUCTTS  CO. 
et  aL  (No^  S706.) 

(Supreme  Court  of  Montana.  Dec  7, 101&) 

1.  Appeal  and  Ebboe  «b»1170(7)— Review— 

Hashi^bss  Ebbob. 
Under  Rev.  Codes,  }  6S03,  requiring  tbe  dis- 
regarding of  harmless  errors,  the  erroneous  ad- 
mission of  evidence  as  to  a  fact  admitted  was 
harmless. 

[Ed.  Note.--For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4066,  45^;  De&  £Mg.  «=» 

2.  AnuiALB  «3923(2)  —  AcnoRB  —  Evzokkce 

— ADUI88IBIIJTT. 
In  an  action  for  damages  for  breach  of  a 
contract  to  feed  sheep  where  defendaot  justified 
Its  breach  on  account  of  plaintiff's  Donpayment 
of  accrued  feed  bills,  testimony  that  defendant 
impressed  on  plaintiffs*  agent  the  necessity  for 
paying  a  bill  ia  admissible;  the  uent  being  in 
charge  of  the  sheep. 

[[^d.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  K  45-48;  Dec  Dig.  «=»23(2>.] 

3.  Animau  <e=='23(2)  —  AcnoKB  —  Bvidsnob 
— Admissibilitt. 

In  such  case,  where  plaintifb  offered  evi- 
dence as  to  the  average  weight  of  the  sheep, 
rebutting  testimony  that  only  tbe  light  end  of 
the  sheep  had  been  weighed  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  S§  45-48;  Dec.  Dig.  «=328(2),] 

4.  Trial  ®=>62(1)  —  AniassiBiUTT  in  Re- 
buttal—Exclusion. 

Where  defendant  offered  no  evidence  In 
support  of  an  alleged  defense,  the  exclusion  of 
testimony  offered  to  rebut  such  defense  was  not 
error. 

[Ed.  Note.— For  other  eases,  see  TriaL  Oent 
Dig.  1 148;  Dee.  Dig.  «s>62(l).] 


6.  Tbial  «=32d<2>— Oonduot  or  TBiAi.--Goir- 
HENT  BT  Court. 

A  remark  by  the  judge  in  ruling  mi  qocs- 
tions  assuming  a  state  of  facts  that  such  was 
not  the  testimony  was  not  improper  as  a  com- 
ment on  the  evidence. 

[Ed.  Note.— For  other  cases.  . see  Trial,  Cent. 
Dig.  S  81;  Dec  Dig.  «=92d(2).] 

».  Trial  ^207(S)— ConrBACrs  —  Breach  — 

iNBTRUCnOKS. 

In  an  action  for  breadi  of  a  contract  to  feed 
sheep  where  plaintiff  alleged  defendant's  delay 
in  constrocting  yards  and  corrals,  the  substitu- 
tion of  the  word  "reasonable"  for  the  words 
"reasonably  short"  in  a  requested  charge,  with 
reference  to  tbe  time  for  such  construction,  was 
not  error. 

[Ed.  Note.— For  other  cases,  see  TriaL  Coit. 
Dig.  8  672;  Dec  Dig.  «=>2ffr(3).] 

7.  Trial  «=»202(1>— Inbtbuctions— Rktusal. 

The  refusal  of  requests  predicated  on  mie- 
tahea  of  fact  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  596,  612;  Dec.  Dig.  «=>252(1).] 

8.  Trial  «3>295(4)— InsTRUonoKS— Refusai* 

In  an  action  for  breach  of  a  contract  to  feed 
sheep  where  the  instructions  aa  a  whole  charged 
that  defendanu  were  under  no  duty  to  continoe 
after  plaintiffs  breeched  the  contract  by  an  un- 
justifiable  failure  to  pay  a  previous  bill,  the  im- 
proper use  of  the  wtwd  "cancellatimi"  in  an  in- 
struction on  such  matter  cannot  be  complaixt* 
ed  of. 

d.  Note.— For  other  eases,  see  Trial,  Gent 
t  707;  I>ee.  Dig.  «b»295(4).] 

Aroeal  frtnn  Diatrict  OoOr^  Tellowstone 
County;  Geo.  W.  Pleraoa,  Judge. 

Action  by  James  Rea  and  William  Rea, 
Jr.,  ct^artnen  itAag  buatnesa  as  Rea  Bros., 
against  tbe  AUUfa  Froducto  Company,  a  cot^ 
poration,  and  another.  From  a  judgment 
for  defendants,  and  an  order  denyinc  new 
trial,  plaintiffs  appeaL  Affirmed. 

F.  B..  Reynolds,  of  Billings,  for  appellants. 
Grimstad  ft  Brown,  of  BiUlniKB,  tor  respond- 
ents. 

BANNER,  J.  Action  to  establish  a  claim 
for  damages  for  breach  of  contract.  The 
substance  of  the  complaint  Is:  That  prior 
to  November  1,  1913,  the  plalntifrs  -entered 
Into  a  written  contract  with  the  defendant 
Alfalfa  Products  Craipany  (now  bankrupt), 
whereby  the  latter  agreed  that  It  would  on  or 
about  said  date  complete  yards  and  corrals 
at  Big  Timber  so  aa  to  tahe  for  feeding,  and 
would  take  and  there  feed  upon  Ite  special 
product  "moUasafal,"  certain  of  plaintiffs* 
sheep  until  the  same  ahould  be  ready  for 
market,  at  a  stiptdated  price  per  ton  for  feed 
furnished;  that  pursuant  to  said  contract 
plaintiffs  shipped  to  Big  Timber  8,652  sheep, 
but  the  company  did  not  have  Its  yards 
ccnnpleted  or  take  said  sheep  for  feeding  until 
December  11,  1918,  and  did  not  thereafter 
furnish  for  said  sheep  more  than  one-half 
enough  feed — ^In  consequence  of  which  plain- 
tiffs were  obliged  to  do  with  feed  of  In- 
ferior quality  or  inferior  quantity,  and  were 
finally  compelled  on  January  14,  1914,  to  sell 
the  aheep  at  a  price  at  teaat  $1  per  head 


)For  other  esMs  see  tarn*  topic  bod  KST-NVUBBU  in  all  Kay-Numbered  DtgeiU  and  Indexes 
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lees  than  they  would  have  been  worth,  had  the 
contract  been  performed.  The  damages  are 
laid  in  gross  at  $8,6S2. 

In  addition  to  the  general  Issne,  the  an- 
swer presents:  That  after  said  contract  was 
entered  Into  and  prior  to  November  1,  1913, 
the  plaintiffs  waived  the  reception  of  said 
sheep  on  that  date  and  granted  to  the  defend- 
ant company  an  extension  for  the  completion 
of  its  yards  and  corrals  until  such  time  as 
it  could  procure  the  necessary  materials,  de- 
layed without  its  fault;  tliat  pursuant  to 
such  extension,  the  plaintiffs  made  arrange- 
ments satisfactory  to  them  for  the  pasturage 
of  their  sheep  near  Big  Timber  in  the  mean- 
time, and  shipped  said  sheep  to  Big  Timber 
on  November  8,  1913,  for  such  pasturage ; 
that  the  sheep  were  taben  by  the  defendant 
company  on  December  4, 1913,  and  were  fed 
and  cared  for  until  January  14.  1914;  that 
although  the  contract  called  for  payment  on 
the  first  day  of  each  calendar  month  for  all 
feed  furnished  during  the  month  preceding, 
the  plaintiffs  failed  on  January  1,  1914,  or 
thereafter,  to  pay  for  the  feed  furnished  In 
December,  1913.  and  have  also  failed  and  re- 
fused to  pay  for  any  of  the  feed  furnished 
to  tbelr  sheep  by  the  company. 

The  affirmatiTO  allegations  of  the  uiswer 
were  drailed  by  the  reply*  and  the  cause  was 
brought  to  trial  befbre  a  jury  whose  rerdlct 
was  for  tlM  defendants.  Judgment  ftdlowed 
accordingly,  and  from  this,  as  also  from  an 
order  afterwards  made  denying  their  motion 
for  a  new  trial,  the  plaintlirB  tiave  appealed. 

The  verdict  Is  confessedly  Jnatiaed  by  the 
evidence,  bat  a  reversal  la  sought  for  error 
In  respect  of  the  following: 

[1]  I.  RuUngs  admitting  evidence  to  the 
effect  that  while  the  plaintiffs'  sheep  were  be- 
ing fed  by  the  defendant  company,  sheep  be- 
longing to  one  Arnold  and  some  lambs  be- 
longing to  Glenn  Parker  were  also  being  fed 
by  the  defendant  company  on  moUasafal  and 
did  well.  As  to  Arnold's  sheep,  It  was  made 
'to  appear  that  they  bad  been  fed  and  handled 
substantially  the  same  as  the  plaintiffs' 
sheep,  so  that  there  was  a  sufficient  showing 
of  parity  in  conditions  to  authorize  the  evi- 
dence even  if  It  tended  to  prove  that  plain- 
tiffs' sheep  were  sufficiently  fed.  The  true 
effect  of  the  evidence,  however,  as  to  both 
the  Arnold  sheep  and  the  Parker  lambs  was 
merely  to  confirm  what  the  parties  themselves 
had  admitted,  viz.  that  moUasafal  was  a  sat- 
isfactory food;  and  while  It  is  technical  er- 
ror to  receive  evidence  of  facts  admitted, 
such  error  does  not  command  a  reversal. 
Rev.  Codes,  S  6S93. 

[2]  II.  Rulings  permitting  the  defendants 
to  show  that  after  January  1,  1914,  they  tiad 
impressed  upon  Mr.  Petrle,  the  man  In  charge 
of  plaintiffs'  sheep,  that  they  could  not  buy 
the  syrup  necessary  to  make  up  the  feed  with- 
out money,  and  the  bill  for  the  December  feed 
would  have  to  be  paid.  We  see  neither  harm 
nor  error  in  this.  That  the  company  might 


need  or  want  its  money  and  might  not  feel 
obliged  to  go  on  indefinitely  without  It  was  a 
fact  of  which  the  plaintiffs  could  take  notice 
without  any  communlcatlfHi,  in  view  of  the 
contract  Itself.  Moreover,  Petrle  was  not 
merely  an  employ^  of  plaintiffs  charged  with 
the  physical  directloo  of  the  sheep;  he  was 
the  plaintiffs'  agent  to  speak,  and,  if  neces- 
sary, to  give  directions  or  to  complain  for 
them  relative  to  the  feeding,  and,  of  necessi- 
ty, to  receive  for  and  convey  to  them  such  In- 
formation as  the  defendant  company  had 
to  give  concerning  such  feeding  or  concern- 
ing any  reasons  which  might  exist  for  the 
stoppage  thereof. 

[3]  III.  Rulings  rejecting  evidence  touch- 
ing the  weight  of  the  sheep  when  received, 
offered  in  rebuttal.  The  plaintiffs  had  pre- 
sented testimony  in  their  case  In  chief  giving 
the  average  weight  of  all  the  sheep;  so  like- 
wise had  the  defendants  In  their  case,  and  the 
question  was  for  the  jury.  The  evidence 
offered  in  rebuttal  was  intended  to  show  that 
only  the  light  end  of  the  sheep  had  been 
weighed,  and  thus  by  inference  to  contradict 
the  testimony  as  previously  given  on  both 
sides.  There  was  no  claim  of  mistake  to  be 
rectified,  and  we  think  under  the  circumstanc- 
es the  rulings  were  proper. 

[4]  IV.  Rulings  rejecting  testimony  offered 
in  rebuttal,  to  the  effect  that  the  sheep  were 
not  sold  or  shipped  pursuant  to  the  demands 
of  the  mortgagee  thereof.  While  It  was  al- 
leged in  the  answer  ttiat  the  sheep  were  sold 
or  shipped  pursuant  to  the  demands  of  the 
mortgagee  and  not  because  of  any  failure  of 
defendants,  there  was  no  proof  to  support 
this  allegation,  and  therefore  nothing  to  re- 
but by  the  evidence  offered. 

[5]  V.  The  remarks  of  the  court  addressed 
to  counsel  while  sustaining  an  objection. 
Counsel  for  plaintiffs  in  asking  a  question 
about  a  certain  alleged  oonversattra,  had  as< 
earned  a  state  of  facts  as  applicable  to  the 
conversatloD  he  bad  In  mind,  which  pertain- 
ed to  another  and  different  one,  and  the 
court  remarked,  *^at  wasn't  the  testimony. 
Judge  Reynolds.**.  In  what  tone  or  with 
what  manner  this  was  said  we  do  not  know, 
but  the  words  were  justified.  The  supposed 
rule  forbidding  trial  Judges  from  commenting 
on  the  evidouK  has  no  appllcatltm  to  a  situa- 
tion like  this.  It  is  the  duty  of  the  court  to 
see  that  witnesses  are  not  misled,  and  that 
the  evidence  Is  not  misapplied,  and  this  action 
of  the  court,  so  far  as  It  is  disclosed  by  the 
record,  meets  our  approval. 

[6]  VI.  RuUngs  on  Instructions: 

(a)  The  modifications  of  plaintiffs*  offered 
instruction  No.  4  were  not  objectionable.  The 
substitution  of  "reasMiable"  for  "reasonably 
short,"  as  applied  to  the  time  after  November 
1,  1913,  within  which  the  company  should  by 
the  contract  have  completed  Its  yards,  worked 
no  essential  change,  while  the  Interpolation 
of  the  clause  relating  to  the  waiver  was  a 
laudable  attempt  to  state  the  whole  law  ap> 
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plicable  to  the  delay  feature  without  need- 
less and  confusing  repetition. 

(b)  On  the  facts  presented  by  this  record, 
offered  Instruction  No.  5  was  misleading  and 
properly  refused.  The  essence  of  It,  so  far 
as  proper,  was  sufficiently  stated  elsewhere 
In  the  charge. 

117]  (c)  Plaintiffs*  offered  instruction  No. 
7  was  intended  to  advise  the  Jury  touching 
plaintiffs'  claim  to  an  offset  on  January  1, 
1914;  but  it  Is  predicated  on  two  mistakes 
of  fact,  viz.:  The  assumption  that  there  was 
evidence  to  warrant  the  inference  of  damages 
to  plaintiffs'  sheep  at  that  time  greater  in 
amount  than  the  feed  bill,  and  that  there  was 
a  balance  due  from  the  company  to  the  plain- 
tiffs for  feed  furnished  in  December.  The 
court  was  therefore  under  no  obligation  to 
give  the  Instruction  as  offered,  even  though 
the  reason  assigned  for  such  refusal  may  not 
have  been  tenable. 

[8]  (d)  Plaintiffs  assaU  Instruction  No.  7 
as  ^ven  to  the  jury  because  of  a  tedinlcal 
misuse  and  misapplication  of  the  term  "can- 
cellation" ;  cancellation  not  being  Involved  in 
the  case.  Granting  this,  we  are  at  a  loss 
to  see  bow  the  plaintiffs  could  have  suffered 
anf  injury  from  the  Instruction,  since  its 
obvious  meaning,  taken  in  connection  with  the 
rest  of  the  charge,  Is  that  if  the  plaintiffs  by 
an  unjustifiable  refusal  to  pay  for  the  De<^m- 
ber  feed  had  breached  the  contractt  the  de- 
fendant company  was  under  no  neoBBsity  to 
go  on  with  It. 

The  judgment  and  order  appealed  from  are 
afiirmed. 

Alttrmed. 

BRANTLT,  a        and  HOLLOWAZ, 
concur. 

(63  Hoot.  96) 

STATE  T.  BBADSHAW.   (Na  881&) 
(Supreme  Court  of  Montana.   Dee^  8,  1916.) 

1.  OBSTuucTiNa   JusnCB  4=»3— RBSzanNQ, 
BxEcnnoK  of  Pbocbbs— Wakbaitt  or  As- 

BEST— AUTHOBITT. 
Where  an  officer  attempts  to  arrest  under  a 
warrant  fair  on  its  face  tuned  by  a  competent 
court,  the  warrant  is  his  authority,  and  the 
person  named  must  submit  to  arrest  though  not 
guilty  of  any  offense,  the  officer  being  entitled, 
under  Bev.  Codes,  |l  9062-9064,  on  ezblbitiog 
bis  warrant,  to  use  wl  neeessary  force  to  effect 
the  arrest  without  subjectinK  himself  to  a 
dtarge  of  trespass. 

[Ed.  Note.— For  other  cases,  see  ObsCroetinE 
Justice.  Gent.  Dig.  H  3-12;  Dec.  Dig.  «=»3.1 

2.  Arrest  «=»63(1)— Waerakt— Nkckssitt. 

Where  an  officer  attempts  to  arrest  with- 
out a  warrant,  his  power  is  strictly  limited  by 
Rev.  Codes,  S  9057.  authorizing  arrest  without 
a  warrant  in  enumerated  cases,  and  if  the  cir- 
cumstances do  not  fall  within  the  statute,  the 
person  sought  to  be  arrested  may  use  any  nec- 
essary force  to  prevent  arrest  or  effect  his 
escape, 

[Ed.  Note.— For  other  cases,  see  Arrest.  Cent. 
Dig.  SS  145.  151-156;  Dec  Dig.  «=»63(l).] 


REPOBTEB  (Mont. 


8.  OBsranomrQ    Jumcs  <s»&— Rxsisnno 
BxKounoN  or  Pbocbss— WASSAnr  of  Ab- 

BEST— NECBSSITT  —  GbOUHDS     FOB  AbBEST 

Without. 

Revised  Codes,  ]  8269,  declares  that  every 
person  who  willfully  delays,  resists,  or  obstructs 
any  public  officer  m  the  dis<diarge,  or  attempt 
to  discbarge,  any  duty  of  his  office  shall  be 
punished,  while  section  9067  dedares  that  a 
peace  officer  may  arrest  without  a  warrant 
tor  a  public  offense  committed  or  attempted  in 
tiis  presence,  for  a  felony  not  committed  in  bis 
presence,  and  when  a  felony  lias  been  committed 
and  he  bos  reasonable  cause  to  believe  that  the 
person  sought  to  be  arrested  conmiitted  it,  etc 
Held,  that  while  the  oSense  for  which  arrest 
without  a  warrant  is  sought  may  be  in  the  form 
of  resistance  or  obstruction  offered  to  an  offi- 
cer in  discharging  a  duty  under  crimbial  or 
ciril  process,  the  power  to  make  the  arrest  de- 
pends on  the  actual  existence  of  the  emergency 
pointed  out  by  the  statnte. 

[Ed.  Note.— For  other  cases,  see  Obstructing 
Justice,  Cent.  Dig.  SS  3-12;  Dec  Dig.  ^^^^ 

4.  OBsTBucTino  Justice  «=»14— BESianNo 

Opficeb— BuBDBN  or  Paoor. 
Upon  a  urosecution  for  the  offense  of  re- 
sisting an  officer  attemptiog  to  make  an  arrest 
without  a  warrant,  the  quantum  of  proof  that 
the  officer  was  by  law  entitled  to  make  the  ar- 
rest must  be  the  same  as  is  reauired  to  estab- 
lish any  material  fact  in  other  criminal  caaes. 

[Ed.  Note.— For  other  cases,  sea  Obstructins 
Justice,  Cent.  Dig.  |  30;  Dec  I^.  4=s»14J 

6.  Abbkst  ^i=»63(l)— Abbbbt  without  Wab- 

BANT— Good  Faith. 
A  bona  fide  belief  of  an  officer  that  defend- 
ant was  engaged  in  the  violation  of  the  law 
does  not  authorize  arrest  without  a  warrant 

[Ed.  Note.— For  other  eases,  see  Arrest,  Cent, 
Dig.  SS  145.  1S1-1S6;  Dec  big.  «»63(1).] 

6.  Obstbuctiho    Jubiiob  ^ssS— BBSzariifa 
Abbbbt  —  Mods    or    MAKina — OmciAi. 

CllABACTBB  OK  OfTIOBB. 

An  officer,  seeking  to  make  an  arrest,  must 
disclose  his  official  character,  or  it  must  be 
known  to  the  lAender,  or  there  Is  no  obUgatlmt 
on  the  part  of  the  lattw  to  aubmib 

[Kd.  Note— For  othw  cases,  see  Obstructing 
Justice,  Cent  Dig.  Si  8-12;  Dec  Dig. 

7.  Statutes  «s»167C2)— AuuTDUxnT— Coh- 

STRUCnOH. 
Kev.  Codes  S  8838  (Act  of  March  6,  1893) 
declares  that  an^  person  or  persons  other  than 
the  owner  or  his  agent,  who  shall  drive  any 
horses,  mules,  or  cattle  further  l^m  thdr  uanu 
ranges  than  the  nearest  corral,  and  who  shall 
n^lect  to  return  such  animals  immediately  to 
their  accustomed  range,  provided  they  can 
have  the  use  of  such  corral,  shall  be  guilt?  of 
a  misdemeanor.  Pen.  Code  1895,  f  11S7  (Bev. 
Codes,  S  8860),  declares  that  any  willfol  driv- 
ing of  any  cattle,  horses,  etc.,  from  their  cua- 
tomary  range  without  the  permission  of  their 
owner  shall  be  an  offense.  Section  8858  waa 
incorporated  in  the  Penal  Code  of  1805  as  sec- 
tion 1186  by  the  Omnibus  BiU  (Rev.  Codes,  H 
3560,  3566).  Section  3566  declares  that  if  any 
of  the  acts  enumerated  by  the  preceding  sec- 
tions, among  which  were  section  8858,  are  in 
conQict  with  or  inconsistent  with  any  of  the 
provisions  of  the  Code,  such  acts  are  to  be 
considered  and  construed  as  amendments'to  the 
respective  section  with  whidi  tber  conflict. 
Held,  that  as  section  8858  ccmfllcted  with  8800. 
the  latter  section  must  be  treated  as  amended 
and  repealed,  so  that  any  driving  of  grasing 
animals  from  their  range  without  the  owner'a 
consent  would  not  constitute  an  offense. 

[Ed.  Note.— For  other  cases,  see  Statntoa, 

Cent.  Dig.  S  243;  Dec.  Dig.  «=»167(S0.1 
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8.  PuBUo  Lands  4s>1&— TTa  or. 

It  is  the  poIic7  of  the  federal  Kovernment, 
aa  well  as  the  state,  that  public  landa,  not 
pre-empted  b;  actual  settlerB,  shall  not  be  in- 
closed, and  shall  be  used  all  persons  who  de- 
sire  to  graze  stock  thereon. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  H  25,  26;  Dec  Ue.  «=»19.] 

9.  Aniuau    «=»Mr-DBiviNa  Stook— Coir- 

STBUCnON. 

Aa  Rer.  Codes,  {  4421,  declares  that  the 
ownership  of  property  carries  with  it  the  right 
to  ezclnsive  possession  and  enjoyment  to  the 
same,  one  who  has  acquired  title  to  a  portion 
of  laiid  form^ly  belonging  to  the  public  do- 
main may  lawfully  inoKwe  it  and  drive  stock 
from  such  property  onto  another  portion  of  the 
public  domain  without  violating  section  8858, 
relating  to  tiie  driving  of  stock  gracing  on  oub- 
Uc  ranges. 

[Bd.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  il  871-374 ;  Dec  Dig.  «=»94.] 

Appeal  from  District  Court,  Caster  Coun- 
ty;  Daniel  L.  O'Hem,  Judge. 

W.  J.  Bradshaw  was  convicted  of  the 
crime  of  resisting  an  officer  while  the  latter 
was  In  discbarge- of  his  duties,  and,  from  the 
Judgment  and  order  denying  new  trial,  he 
appeals.   Reversed  and  remanded. 

Sharpless  Walker  and  W.  C.  Packer*  both 
of  Miles  City,  for  appellant  J.  B.  Polndex- 
ter,  Atty.  Gen.,  for  the  State. 

BRANTLT,  C.  J.  The  defendant,  having 
been  charged  with  the  crime  of  resisting  a 
public  officer  while  the  latter  was  in  the  dls- 
<^rge  of  bis  duty  In  attempting  to  arrest 
tbe  defendant,  was  convicted  and  sentenced 
to  undergo  Imprisonment  In  tbe  county  Jail 
and  to  pay  a  fine.  He  has  appealed  from  the 
Jndgmoit  and  an  order  denying  his  motion 
for  a  new  trlaL  He  assails  the  validity  of 
tbe  conviction  on  the  grounds  that  the  In- 
formation does  not  state  a  public  offense, 
that  tbe  court  erred  to  bis  prejudice  in  its 
rulings  upon  questions  of  evidence  and  In 
its  instructions  to  tbe  Jury,  and  that  tbe  ver- 
dict Is  contrary  to  the  evidence.  We  sbaU 
notice  only  the  contentlMi  whidi  questions 
the  soffldeDcy  oif  tbe  evidence,  because  in  our 
i^^OD  a  ccmvlcttcm  could  not  be  sustained 
upon  tbe  evidence  found  in  the  record,  nor 
npcm  that  supplemented  any  other  which 
ml^t  be  introduced  on  anotber  trial. 

charge  in  the  Information  is  that  the 
defendant  did — 

'Hvillfully,  unlawfully,  and  knowingly  resist,  de- 
lay, and  obstruct  a  public  officer  named  Delos 
McBride,  *  *  *  a  duly  qualified  and  acting 
deputy  sheriff,  who  was  uen  and  there  in  the 
discfaane  and  attempting  to  discharge  his  duty 
OS  sacn  deputy  sheriff,  being  then  and  there 
engaged  in  malnng  an  arrest  of  said  W.  J.  Brad- 
shaw  for  a  misdemeanor  committed  then  and 
there  in  the  presence  of  said  deputy  sheriff,  to 
wit  nnlawfimy  driving  cattle  from  their  ac> 
customed  range,"  etc. 

McBride  attempted  to  make  the  arrest 
without  a  warrant 

[1-1]  The  statute  authorizes  a  peace  ofll- 
cer  to  make  an  arrest  without  a  warrant 
under  the  clrcomstances  indicated  In  section 


90S7  of  the  Bevlsed  Codes;  among  others, 
"for  a  public  offense  committed  or  attempt- 
ed In  his  presence."  Speaking  generally,  if 
sudi  an  officer  has  in  his  bands  a  wairant 
fair  on  Its  face.  Issued  by  a  competent  court, 
commanding  him  to  arrest  a  person  named 
therein,  bis  warrant  Is  his  authority,  and 
tbe  person  named  in  It  must  submit  to  ar- 
rest even  though  he  Is  not  guilty  of  any  of- 
fense. The  officer,  after  making  his  puriwse 
known  and  exblbltlng  his  warrant.  If  requir- 
ed to  do  so,  may  use  force  In  order  to  effect 
the  arrest  without  subjecting  himself  to  a 
charge  of  trespass,  provided  he  nses  only 
such  force  as  Is  necessary  (Rev.  Codes,  sees. 
9062-0064;  Sandford  v.  Nichols,  13  Mass. 
286,  7  Am.  Dec.  ISl;  Appling  t.  State.  95 
Ark.  186.  128  S.  W.  866,  28  L  R.  A.  (N.  S.) 
548.  His  right  to  arrest  without  a  warrant, 
however.  Is  vested  In  him  by  law,  only  under 
the  clrcamstances  defined  in  section  9057, 
and  If  the  circumstances  do  not  exist,  thus 
bringing  into  activity  ^the  authority  of  tbe 
law,  he  has  no  power  to  make  tbe  arrest 
His  effort  to  do  so  Is  a  trespass  upon  tbe 
right  of  the  dtlzeu  to  the  enjoyment  of  his 
personal  liberty  free  from  aggression  by  any 
one.  In  such  case  the  person  sought  to  be 
ai-rested  may  use  such  force  as  may  be  neces- 
sary to  prevent  the  arrest,  or  to  effect  his 
escape  after  arrest  Mlers  v.  State,  34  Tex. 
Cr.  B.  161,  20  S.  W.  1074,  53  Am.  St  Rep. 
706.  True,  the  offense  for  which  the  arrest 
Is  sought  may  be  in  tbe  form  of  resistance 
or  obstruction  offered  to  tbe  officer  In  an 
attempt  to  arrest  the  defendant  or  another, 
or  to  discharge  some  duty  under  dvil  pro- 
cess <Bev.  Codes.  }  8269) ;  but  tbe  power  to 
make  It  mnst  be  brought  into  activity,  by 
the  actual  existence  of  the  emergency  point- 
ed out  by  the  law;  and  upon  a  prosecution 
for  the  offense  of  resisting  an  officer,  this 
fact  most  be  established  by  the  same  quan- 
tum of  proof  as  is  required  to  establish  any 
material  fact  in  any  other  criminal  case. 
It  la  not  suffldrat  that  tbe  officer  believed 
that  the  defendant  was  engaged  In  a  viola- 
tion of  tbe  law,  though  such  belief  may  have 
been  entertained  In  the  utmost  good  faith. 
Such  was  tbe  rule  at  common  law,  and  such 
Is  the  mle  under  tbe  statute  (1  Wharton's 
Cr.  Law  (11th  Ed.)  f  136;  Sanders  v.  Davis, 
153  Ala.  375,  44  South.  979;  Cummins  v. 
State.  6  Okl.  Cr.  180,  117  Pac.  1099.  The 
officer  must  also  make  known  his  official 
character,  or  It  must  be  known  to  tbe  of- 
fender ;  else  there  Is  no  obligation  upon  the 
latter  to  sntnnit  2  Wharton's  Cr.  Law  (11th 
Ed.)  I  852;  Jones  t.  State,  114  Oa.  73.  30 
S.  m  861 ;  Xates  v.  People,  82  N.  Y.  600. 

[7]  There  is  some  conflict  In  the  evidence 
aa  to  whether  the  defendant  was  Inffflrmed 
of  the  purpose  of  the  deputy,  or  presump> 
tlvely  knew  of  his  character  and  pui^ose, 
and  also  upon  the  point  whether  the  deputy 
made  a  bona  flde  attempt  to  effect  defend- 
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ant's  arrest,  or  went  further  than  to  say 
to  him  that  he  was  under  arrest  It  shows 
without  contradiction,  however,  that  the  de- 
fendant was  not  engaged  In  committing  any 
offense,  or  attemptli^  to  commit  any.  Sec- 
tion 8858  of  the  Revised  Codes  declares: 

"That  any  person  or  persons  other  than  the 
owner  of,  or  bU  asents  who  shall  drive  bqv 
horses,  mules  or  catUe  farther  from  their  usual 
and  customary  ranges,  than  the  nearest  cor- 
ral, aad  who  shall  owect  to  return  such  hora- 
M,  mules  or  cattle  immediately  to  their  ac- 
customed rause,  provided  they  con  have  the  use 
of  such  corral  shall  be  •  •  •  Euilty  of  a 
misdemeanor,  and  on  conviction  thereof  before 
any  justice  of  the  peace,  in  the  state  of  Mon- 
tana shall  be  fined  in  any  snm  not  exceeding  one 
hundred  dollars  nor  less  than  twenty-five  dol- 
lars, to  be  collected  as  other  fines  are,  and  may 
also  in  the  discretion  of  the  said  justice  of  the 
peace  be  imprisoned  in  the  county  jail  for  a 
term  not  more  than  three  months,  or  Doth.  All 
fines  collected  under  the  provisions  of  this  Act 
shall  be  paid  into  the  school  fund  of  the  county 
in  which  the  said  stock  do  most  usually  range 
and  graM." 

This  proTislon  Is  .the  only  one  In  the 
Codes  now  In  force  upon  the  anhjecA,  though 
the  district  court  and  the  connty  attorney 
both  entertained  the  view  that  the  defend- 
ant, by  bla  conduct  at  the  time  of  his  alleg- 
ed resistance  to  the  officer,  was  acting  in 
violation  of  section  8860.  The  trial  coui:t 
proceeded  upon  this  theory,  but  tiiat  this 
was  erroneous  will  be  made  clear  by  a  brief 
r^erence  to  the  history  of  these  two  provi- 
dons.  Section  8860  was  a  part  of  the  Penal 
Code  of  1895.  as  reported  by  the  Code  Com- 
mission appointed  under  the  act  of  March 
14.  1889  (Laws  18S9,  p.  116),  and  the  amend- 
ment thereto  by  the  act  of  March  ^6,  1891 
(Laws  1891,  p.  278).  It  la  found  In  the  Pe- 
nal Code  of  1895  as  section  1187.  When  the 
Codes  of  1895  were  adopted,  the  Legislature, 
by  an  act  commonly  known  as  the  Omnibus 
Bill,  found  In  part  5,  Title  4  of  the  Political 
Code  of  1895,  aod  appearing  In  the  Revlaed 
Codes  as  sections  3560-3566,  continued  In 
force  many  of  the  laws  of  1893,  among  them 
an  act  approved  March  6,  1803,  which  Is 
found  In  the  Codes  of  1805  as  section  1185 
(section  8858,  supra).  It  la  declared  by  one 
of  the  provisions  of  the  Omnibus  Bill  (Pol. 
Code  1895,  g  5184  [Rev.  Codes,  sec.  3364]) 
that: 

"If  any  of  the  acts  or  parts  of  acts  herein 
enumerated  are  in  conQict  with,  or  are  incon- 
sistent with,  any  of  the  provisions  of  the  said 
Codes  enumerntfid  in  section  3563  fRev,  Codes, 
I  5183]  of  this  art.  or  any  of  tliem,  the  acts 
or  parts  of  acts  herein  enumerated  are  to  be 
considered  and  construed  as  amendments  to  the 
respective  Code  or  Codes,  whose  provisions 
they  ore  in  conflict  with,  or  are  incfrasistent 
with,  it  being  intended  hereby  that  all  of  the 
acts  or  parts  of  nets  herein  enumerated  shall 
be  the  law  of  the  state  of  Montana,  upon  the 
respective  subjects,  so  far  as  they  are  iucon- 
nstent  with  the  provisions  of  the  said  Codes, 
or  any  of  them,  except  as  herein  provided." 

Upon  a  comparison  of  the  two  provisions 
It  becomes  apparent,  not  only  that  section 
6858  la  in  conflict  with  section  8860,  but  so 
uucb  BO  that  the  coDclusion  is  necessary 


that  by  the  retention  of  the  former  the  Leg- 
islature must  have  intended  to  supplant  en- 
tirely the  latter.  The  latter  declares  any 
willful  driving  of  any  of  the  animals  enu- 
merated from  their  customary  range  without 
the  consent  of  the  owner  is  a  misdemeanor; 
whereas,  under  the  former,  they  may  be  driv- 
en away  without  the  consent  of  the  owner, 
provided  this  Is  done  under  the  restrlctloM 
imposed,  and  they  are  thereafter  returned. 
It  is  usually  the  case  that  animals  of  dif- 
ferent owners  customarily  graze  In  common 
upon  the  public  range.  When  this  Is  the 
condition,  an  owner  of  a  part  of  the  herU  can 
more  conveniently  and  expeditiously  sepa- 
rate his  from  the  rest  If  he  may  drive  the 
common  herd  to  a  nearby  corral  or  other  sim- 
ilar inclosure  which  be  can  make  use  of  for 
that  purpose,  thereafter  returning  the  others 
to  the  range.  The  right  to  do  this  was  com- 
monly recognized  among  stockmen  in  this 
state  at  the  time  the  law  of  1893  was  enact- 
ed. By  bringing  it  forward  and  preserving 
it  In  force,  it  was  evidently  the  purpose  of 
the  Legislature  to  give  recognition  to  this 
custom  and  denounce  as  an  offense  only  a 
violation  of  it,  rather  than  to  declare  the 
more  stringent  rule  found  in  section  8800. 
It  doubtless  also  entertained  the  view  that 
the  former  would  effectively  protect  the  ab- 
sent owner  from  loss  of  his  animals  by  hav- 
ing them  driven  away  and  scattered,  and  at 
the  same  time  discourage  attempted  monopo- 
ly of  the  range  by  a  more  powerful  and  ag- 
gressive neighbor.  It  follows,  therefore,  that 
the  former  must  be  considered  the  law  on  the 
subject  with  which  It  deals,  thou^  both  pro- 
visions hare  been  brou^t  forward  into  the 
Codes. 

[8,  9]  It  win  not  be  necessary  to  discuss  the 
evidence  in  detail.  These  facts  are  not  con- 
troverted :  The  defendant  resides  in  section 
22,  township  8  north,  range  52  east,  being  the 
owner  -of  400  acres  in  that  section.  He  owns 
several  other  entire  sections  in  that  town- 
ship. He  is  also  the  owner,  of  sections  19, 
29,  31.  and  33  in  township  8  north,  range  58 
east.  The  Intervening  sections  are  owned  in 
whole  or  In  part  by  other  persons.  All 
section  20  In  this  township  Is  open  public 
range,  ezc^t  160  acres  coTerlng  the  north 
half  of  the  northeast  quarter.  At  the  time 
this  controversy  arose,  this  was  under  the 
control  of  J.  H.  Bickle,  the  prosecuting  wit- 
ness. He,  therefore,  was  entitled  to  use  the 
entire  section.  Prlior  to  Angnst  17.  1915^ 
section  29  had  been  <^n  range,  and  was 
pastured  In  common  by  cattle  of  the  defend- 
ant, Bickle,  and  others  who  have  homesteads 
or  hold  lond  by  some  sort  of  ownership  In 
the  neighborhood.  Bickle  resides  in  section 
4,  township  7  north,  range  63  east,  about 
five  miles  southeast  of  Bradshaw.  Mrs.  Ag- 
nes Barter  has  a  homestead  filing  In  section 
34,  township  8  north,  range  53  east,  but  the 
entire  section  was  open  range  at  the  time  stat- 
ed In  the  information,  affording  water  and 
good  pasturage^  There  is  evidence  that  while 
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the  cattle  In  the  community  more  nsoally 
ranged  upon  sections  20  and  29,  they  also 
ranged  on  section  33  until  It  was  fenced  by 
Bradshaw,  and  also  on  section  34.  For  range 
during  tbe  winter  of  1914-15  BIckle  had  held 
his  cattle  In  the  neighborhood  of  his  home  up- 
on the  section  In  whldi  be  resides,  and  others 
toward  the  nort&,  and  thereafter  permitted 
tbem  to  run  at  large  on  such  public  lands  as 
were  open  range  to  the  north  and  northwest. 
For  the  reason  that  water  was  more  readily 
accessible  In  that  locality,  they  drifted  to- 
ward sections  33,  29,  and  20,  and  further  to- 
ward the  west,  which  was  mainly  open  range. 
In  the  early  part  of  April,  1915,  Bradshaw 
acqalred  sections  33  and  29.    He  Inclosed 
section  S3  In  June  or  July.  At  the  time  this 
coatroversy  arose  he  was  engaged  In  fenc- 
ing 29.  The  Indosure  was  completed  on  Au- 
gust 19th.  During  the  progress  of  this  work, 
friction  had  developed  between  him  and  BIck- 
le by  reason  of  the  fact  that  Bradshaw  had, 
at  different  times,  driven  from  section  29  the 
cattle  running  at  large  there,  including  some 
of  Bickle's.    His  apparent  purpose  was  to 
preserve  the  grass  there  for  his  own  cattle. 
The  direction  In  which  he  drove  them  depend- 
ed upon  where  he  found  them  upon  the  sec- 
tion.   On  the  afternoon  of  August  17th  the 
deputy  sheriff,  who  had  been  Informed  of 
the  acts  of  Bradshaw  and  was  on  the  watch 
for  him,  discovered  him  and  his  son,  both  on 
horseback,  rounding  up  a  number  of  cattle, 
Including  some  of  Bickle's,  near  the  south- 
east comer  of  section  29,  and  starting  them 
In  the  direction'  of  section  33.   He  approach- 
ed Bradshaw  on  horseback,  and  told  falm  not 
to  drive  tbe  cattle  In  that  diVection,  but  to 
drive  them  to  section  20.    Upon  refusal  of 
Bradshaw  to  obey,  he  told  him  he  was  under 
arrest   The  latter  refused  to  submit,  in  the 
meantime  whirling  a  rope,  which  he  bad  been 
using  as  a  gulrt   The  d^uty  testlfled  that 
Bradshaw  struck  at  his  horse  with  the  rope, 
80  frightening  it  that  he  conid  not  reach 
Bradshaw  to  effect  his  arrest   The  deputy 
then  went  away,  saying  that  he  would  have 
the  sheriff  come  the  following  day  and  make 
the  arrest.    Bradshaw  then  drove  the  cat- 
tle through  a  gap  In  the  fence  upon  section 
33,  and  thence  over  upon  section  34. 

It  Is  the  policy  of  the  federal  government 
that  the  open,  unoccupied  public  lands  shall 
be  free  to  all  persons  who  desire  to  use  them 
for  grazing  their  stock.  This  policy  is  Indi- 
cated by  the  act  of  Congress  approved  Febru- 
ary 25,  1885  (23  Stat.  321.  c.  149),  prohibit- 
ing the  erection  of  Inciosures  thereon,  except 
by  bona  fide  settlers  or  persons  Int&ndtng 
In  good  faith  to  make  entry  of  the  area  so 
Inclosed.  This  same  policy  Is  Indicated  by 
our  own  statute  supra.  No  one  can  lawfully 
exercise  control  over  any  of  them  to  the  ex- 
duslon  of  others  and  thus  monopolize  the 
use  of  them.  Buford  v.  Houtz,  133  IT.  8. 
320.  10  Sup.  Ct  806.  33  L.  Ed.  618.  Even 
when  one  has  acquired  title  to  portions  of ' 


them,  these  are  still  open  to  use  by  animals 
running  at  large,  until  the  owner  chooses 
to  make  exclusive  use  of  them.  The  owner 
Is  entitled  to  so  use  them  at  any  time,  for  the 
ownership  of  property  carries  with  It  the 
right  to  the  exclusive  possession  and  enjoy- 
ment of  it  Rev.  Codes,  {  4421.  He  may  ex- 
ercise this  right  either  by  erecting  lawful  In- 
ciosures or  by  preventing  encroachment  ■  by 
animals  running  at  large,  by  keeping  them 
driven  beyond  his  boundaries.  His  right 
extends  no  further  than  to  drive  them  across 
his  own  boundaries ;  but  he  Is  not  bound  to 
drive  them  to  one  portion  of  their  custom- 
ary range  rather  than  to  another. 

The  purpose  of  defendant  here  was.  not 
to  monopolize  any  portion  of  the  public  range, 
nor  to  drive  the  cattle  away  from  it,  for  sec- 
tion 34  was  a  part  of  It  but  merely  to  drive 
them  entirely  from  bis  own  land,  leaving 
them  on  the  range  Immediately  in  the  vicin- 
ity of  lands  of  their  owner.  This  he  bad  a 
right  to  do,  and  In  doing  m  oommltted  no 
offense. 

Tbe  Judgment  and  order  are  therefore  re- 
versed, and  the  cause  is  remanded  to  ttie 
district  court,  with  directions  to  discharge 
the  defaidant 

Reversed  and  remanded. 


SANNER  ud  HOLIiOWAT,  33.,  concur. 

(«  Nev.  Ifil) 
CARET  V.  CLARK.    (No.  2239.) 
(Supreme  Court  of  Nevada.    Dec.  16,  1916.) 

1.  boundastbs  <^3(3)  —  land  coifvitxd  — 
Courses  and  Distances  —  "Pkbmahent 
Monument." 

It  is  a  fundamental  rule  in  construing  con- 
veyances that  courses  and  distances  give  way 
to  permanent  monuments,  and  tin  northerly 
side  line  of  a  street,  extended,  is  in  effect  a 
"permanent  monument" 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  H  9-19;  Dec  Dig.  «=}3(3). 

For  other  definltfons,  see  Words  and  Phrases, 
First  and  Second  Series,  Permanent  Monommt] 

2.  Refobmation  of  iHBXBmaUfra  49>43  — 
BuBDEN  or  Proof. 

In  suit  to  gniet  title  against  defendant 
claiming  under  a  conveyance  which  be  prayed 
to  have  reformed  to  ctHspIy  with  plaintifTi 
agreement  to  convey,  allied  in  the  answer,  the 
burden  of  proof  was  on  defendant  to  establish 
his  contention  as  to  the  description  tt  the  prop- 
erty, intended  to  be  conveyed  by  virtue  m  ne 
original  agreement 

[Ed.  Note.— For  other  eases,  see  Beformatioa 
of  Instruments,  Cent  Dig-  i  154;  Dea  Dig. 
«fc=>43.] 

3.  Afpba.1.  iiiD  Ebbob  1011(1)— Ritibw— 

FlHDINOS  on  CuNFLICnNa  BVJDEKOS. 

Where  tbe  eridence  was  cuiflicting,  and 
there  was  substantial  evidence  to  anpport  the 
decision  of  the  trial  court,  the  Supreme  Goart 
cannot  disturb  the  findings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  3983-S9S8;  Dec  Dig.  «=» 
lOlia).! 

4.  Deeds  «=>101— Constbuction  bt  Pabtibs. 

In  suit  to  quiet  title  against  a  defendant, 
vho  Bought  reformation  of  his  deed  to  comply 
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with  plalntiiTB  agreement  to  convey,  alleeed  Inj 
the  answer,  where  the  parties  themselTea  had 
construed  an  ambiguoos  provision  of  the  agree- 
ment Uie  trial  court  properly  retaned  to  eaa- 
tain  defendant's  contention  contrary  thereto. 

[Jfid.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  i  233 ;  Dec.  Dig.  «=9l01.] 

6.  Appeal  akd  Ebbob  ^i=»1011(l)— Pbotincg 
OF  CouBr— Dbtebhination  of  Pacts  fbou 
GonFUcnna  Testulont. 
Where  the  testimony  of  defendant  and  hts 
witnesses  was  controverted  by  plaintiffs  wit- 
nesses, it  was  the  exclusive  province  of  the  court 
below  to  determine  the  facts  from  the  conflicting 
testimony. 

TEd.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent.Dig.  §S  398a-3988;Dec.Dig.«»10Ua>.] 

6.  BVIDBNCE  ^9688  —  GOKTBOL   OF  TbSTI- 

MONY  BY  Physical  Facts. 
Physical  facts  will  control  testimony. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  S  2437:  Dec.  Dig.  ^»S83;  Wit- 
nesses, Cent.  Dig.  S  11G4.] 

Appeal  from  District  Coort,  Humboldt 
County;  Edward  A.  Docker,  Judge. 

Suit  by  Charles  Carey  against  George  H. 
Clark.  From  a  judgment  for  plaintiff,  and 
an  order  denying  his  motion  for  new  trial, 
defendant  appeals.  Judgment  and  order  af- 
firmed. 

R.  Gllray,  of  Wlnnemucca.  for  appellant 
Salter  &  Bobina,  of  Wlnnemucca,  for  re- 
spondent. 

NORCROSS,  C.  J.  Respondent  brought 
suit  against  appellant  In  the  court  below  to 
quiet  title  to  a  certain  parcel  of  land  in  the 
town  of  Wlnnemucca.  Appellant,  in  his  an- 
swer, denied  certain  of  the  material  allega- 
tions in  the  complaint  and,  for  a  further  de- 
fense and  by  way  of  cross-complaint,  alleged 
mutual  mistake  In  the  description  contained 
In  a  certain  deed  made  by  the  respondent  as 
grantor  to  the  appellant  as  grantee,  which 
alleged  mistaken  description  was  relied  up- 
on by  respondent  in  support  of  his  alleged 
cause  of  action.  Appellant  prayed  for  refor- 
mation of  the  said  deed  to  comply  with  the 
agreement  alleged  In  the  answer.  Judgment 
was  for  the  plaintiff.  From  the  judgment 
and  from  an  order  denying  a  motion  for  a 
new  trial,  defendant  has  appealed. 

From  the  evidence  It  appears  that  on  the 
12th  day  of  December,  1911,  an  agreement 
in  writing  was  entered  Into  between  the 
plaintiff  and  defendant,  whereby  the  plain- 
tiff agreed  to  convey  to  defendant  by  good 
and  Buffldent  deed  the  following  described 
premises: 

"Fronting  sixty-four  feet  on  the  extension  of 
Bridge  street  to  the  Humboldt  river  on  the 
northeasterly  side  of  said  extension,  extending 
back  from  said  extension  of  Bridge  street,  l)e* 
tween  paralld  lines  one  hundred  and  twenty- 
Bve  feet,  the  four  corners  of  said  piece  of 
ground  to  be  designated  and  marked  by  perma- 
nent posts  by  the  parties  hereto." 

Shortly  after  the  making  of  the  said  agree- 
ment of  December  i2, 1911,  the  parties  mark- 
ed the  boundaries  of  the  land  intended  to  be 
conveyed  pursuant  to  said  agreement  It 


appears  that  the  comers  were  designated  by 
small  stakes  rather  than  by  "permanait 
posts."  Several  months  later,  on  the  27Qi 
day  of  March,  1912,  plaintiff  made  and  ex- 
ecuted a  deed  in  pursuance  of  said  priw 
agreement  and  delivered  the  same  to  the  de- 
fendant, and  it  is  this  deed  which  defend- 
ant alleges,  by  reason  of  mutual  miststo, 
does  not  comply  with  the  terms  of  the  agree- 
ment The  following  diagram  shows  the 
premises  which  the  plaintiff  contended  was 
conveyed  by  the  deed  of  March  27.  1912,  and 
the  premises  which  the  defendant  contends 
should  have  been  conveyed  by  said  deed  sod 
which  he  asks  that  the  deed  be  reformed  to 
convey.  The  land  whidi  the  plaintiff  om- 
tends  was  conveyed  by  the  said  deed  is 
marked  on  the  diagram  by  the  lines  1,  2.  3. 
4.  The  land  which  the  defendant  contends 
shoald  have  been  conveyed  is  marked  by  the 
lines  a,  b.  (V  d. 


[1]  By  the  description  oontalned  In  tlie 
deed  in  Question,  the  center  of  tbe  center 
pier  of  a  concrete  bridge  spanning  ttie  Hob- 
boldt  river  was  used  as  a  starting  point  Cor 
determining  the  comers  ot  the  land  wbldi 
the  deed  purports  to  convey.  It  Is  dear  that 
there  Is  an  error  In  the  descrUitioD  ot  the 
starting  point  which  should  have  been  tt» 
northerly  end  of  the  pier.  As  It  la  a  fonda- 
mental  rule  In  construing  omiTeyanoes  that 
courses  and  distances  give  way  to  pennaneot 
monuments,  and  as  the  northerly  side  line 
of  Bridge  street  extraded  Is.  in  effect  a  po^ 
manent  monument  the  mIsdescrlptioD  In  the 
deed,  to  this  extent  Is  ImmateilaL 

[2,  3]  The  burden  of  proof  was  on  the  dfr 
fendant  to  establish  his  Cfmtoition  as  to  tlis 
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descrlptton  of  Qie  property  Intended  to  be 
Mmveyed  by  Tirtne  of  tbe  original  agree- 
meat.  The  defendant  rabmltted  testimony 
to  establlBh  the  fact  that  the  alleged  corner 
marked  upon  the  diagram,  was  fixed  by 
a  stake  driven  In  the  ground  at  the  time 
plaintiff  and  defendant  fixed  the  boundaries 
of  the  land  to  be  subsequently  conveyed  by 
deed.  Plaintiff  In  his  testimony  denied  that 
the  stake  was  fixed  at  this  point  Upon  the 
contrary,  that  It  was  fixed  several  feet  far- 
ther to  the  west  on  the  northerly  fdde  line  of 
Bridge  street,  extended,  near  the  then  bank 
of  the  Humboldt  river ;  that  the  point  where 
the  stake  was  originally  fixed  had  become 
eroded  away.  The  evidence  was  conflicting 
as  to  all  of  the  corners  whl<^  the  defendant 
contends  were  the  corners  fixed  by  the  par- 
ties to  the  original  agreement.  The  court 
found  in  favor  of  the  plaintiff  upon  all  of 
the  Issues.  As  the  evidence  was  confllctli^, 
this  court,  upon  an  established  principle  of 
appellate  procedure  too  well  settled  to  re- 
quire a  citation  of  authorities,  cannot  dis- 
turb the  findings  where  the  evidence  Is  sim- 
ply conflicting  and  where  there  Is  substan- 
tial evidence  to  support  the  decision  of  tibe 
court  below. 

[4]  It  Is  the  contention  of  counsel  that  the 
land  should  extend  back  from  the  extension 
of  Bridge  street  "between  parallel  lines  125 
feet" ;  that  the  depth  of  the  lot  in  question 
should  be  125  feet  measured  upon  a  line  at 
right  angles  from  tbe  northerly  dde  line  of 
Bridge  street  extended.  This  portion  of  the 
agreement  may  be  regarded  as  ambiguous. 
Counsel  for  respondent  contends  that  the 
meaning  of  this  provision  was  simply  that 
the  side  lines  should  be  parallel  and  125 
feet  in  length.  There  is  some  evidence  In  the 
case  that  both  parties  construed  this  provi- 
sion of  the  agreement  to  be  in  accordance 
with  the  conteutlon  of  the  respondent  The 
deed  Itself  describes  the  side  lines  as  being 
125  feet  in  lei^rth.  No  objection  to  this  de- 
scription was  Interposed  by  the  defendant 
for  a  long  time  after  his  receipt  of  the  deed 
in  question.  It  appears,  also,  that  the  de^ 
fendant  constructed  a  temporary  fence  along 
what  he  supposed  was  the  northerly  and 
easterly  aide  lines  of  the  land  In  question. 
Tbe  side  line  of  the  fence  so  constructed  was 
substantially  126  feet  in  length.  The  par- 
ties themselves  having  placed  a  construction 
Qptm  the  meaning  of  this  provision  of  the 
agreement  we  think  the  court  below  did  not 
err  In  refusing  to  sustain  this  latter  conten- 
tion of  the  defendant 

Tbe  descrlpUon  in  the  deed  Is  of  a  rec- 
tangular tract,  OiB  end  lines  of  which  are 
100  feet  in  lenjetb,  while  the  agreement  call- 
ed for  only  65  feet  fronting  on  tbe  extension 
of  Brld^  street  No  partlcnlar  point  is 
mado  of  this  description,  however,  as  the 
controver^r  was  entirely  over  the  situation 
and  length  of  the  true  easterly  side  line  as 


designated  on  the  ground  by  the  parties 
shortly  after  the  agreement  to  omvey  was 
entered  Into. 

[S}  Connsel  for  rospondent  do  not  ques- 
tion the  law  contended  for  by  counsel  for  ap> 
pellant  as  applied  to  a  state  of  focta  as  tes- 
tlfled  to  by  the  defteidant  and  Ms  witnesses. 
However,  aa  the  testimony  of  defendant  and 
his  witnesses  was  controverted  by  the  wit- 
nesses for  the  plaintiff.  It  was  tbe  exclusive 
province  of  the  court  below  to  determine  the 
facte  from  the  conflicting  testimony. 

[6]  Counsel  for  appellant  has  contended 
that  plaintiffs  testimony  Is  contrary  to  the 
physical  facts.  If  this  were  clearly  so,  the 
physical  facts  would  be  controUing.  There 
Is  evidence,  however,  that  the  river  bank  has 
changed  by  reason  of  erosion,  and  hence  that 
the  physical  facte  were  not  the  same  at  the 
time  of  the  trial  as  at  the  time  of  tbe  agree- 
ment 

There  appears  to  be  no  material  questions 
In  this  case  other  than  controverted  ques- 
tions of  fact  The  evidence  is  conflicting, 
and  we  cannot  say  the  Judgment  Is  not  with- 
out substantial  evidence  to  support  It 

Tba  jndgmait  and  order  are  aflBrmed. 

McOABBAN  and  COLBMAN,  JJ^  concmr. 


(M  Nev.  262) 

III  re  HABTUNGPS  SSTATE.  (No.  2217.) 
(Supreme  Court  of  Nevada.  Dee.  29,  1916.) 

1.  Wills  «=»441—Con8TBUcnoR— Intention 

or  TXSTATOB. 

Althoagti  the  Intention  of  a  testator  must 
appear  from  a  perusal  of  tbe  will,  although  not 
necesaarily  articulated  in  formal  language,  tbe 
court  may  take  into  ccaudderation,  in  determin- 
ing snch  intentltm,  the  anbjec&matter,  chief  aim 
of  the  testator,  and  all  the  surrounditv  drcum- 
stancea. 

[Ed.  Note.— £V)r  other  easee,  see  Wills,  Cent 
Dig.  {  968;  Dee.  Dig.  «=»441.] 

2.  Ckabitxes  <S=»35  —  Constsitotioh  —  Ih- 
TBKtion  oT  Tbstatob— "Monument." 

A  will  gave  the  reddne  of  testator'a  estate 
to  defendant  fraternal  order  if,  within  five  years 
from,  the  date  of  his  death,  the  fraternal  order 
should  establish  a  home  for  orphans  aod  found- 
lings to  be  named  after  the  testator's  son,  and 
providing,  aa  an  alternative  if  tiie  order  should 
not  accept,  a  similar  gift  of  tbe  income  of  the 
residue  to  a  school  district  on  condition  they 
build  an  industrial  school  named  after  testator's 
son,  or,  in  default  of  the  district's  acceptance, 
a  similar  gift  to  the  stete  university  to  estab* 
lish  an  industrial  school  fund  named  after  tes- 
tator's son.  Held  that  the  intention  of  the  tes- 
tator being  to  provide  a  "monument"  or  artifi- 
cial structure  for  the  purpose  of  preserving  the 
memory  of  bis  son,  the  finitemal  order  was  not 
entitled  to  tha  annual  Income  of  the  estate  in 
any  evcmt  but  Mity  so  long  as  it  maintained  the 
home. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  t  67;  Dec.  Dig.  «=»35.] 

Appeal  from  District  Court  Washoe  Coun- 
ty; K.  C.  Stoddard,  Jodgb 
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On  petltim  tor  rehearing.  Petition 
denied. 

-    For  former  opinion,  eee  160  Pac.  782. 

George  B.  lliatcher,  Atty.  Gen.,  and  Hoyt, 
Olbbons  &  French,  of  Reno,  for  appeUant 
Thomas  E,  Kepner,  ot  Reno,  and  O.  B.  Mack, 
of  Tir^nia  City,  tor  respondent. 

COLEIOAN,  J.  Connsel  for  anwUf^nt  hare 
filed  a  petlticHi  for  a  rehearing.  In  the  peti- 
tion it  is  not  contended  that  tlie  court  err- 
ed upon  any  pc^ts  considered  in  the  opinion, 
except  the  cme  last  touched  uxkhl  After 
quoting  from  the  opinion  of  the  court,  the 
petltlm  says: 

"In  other  words,  the  court  has  itated  a  con- 
eluBioQ  which  pnrports  to  be  the  interpretation 
of  a  will,  arrived  at  by  the  discovery  of  the  tes- 
tator's intention,  and  we  shall  maintain  that  the 
court  is  in  error  and  reached  the  conclusion  by 
an  erroneous  path  contrary  to  clear  legal  princi- 
ples applicable  to  the  subjecL" 

Counsel  then  devote  20-odd  pages  of  their 
petition  to  a  consideration  of  the  law  appli- 
cable to  the  question  Inrolved.  A  succinct 
statement  of  counsel's  contention  Is  contain- 
ed in  the  following  language  of  the  petition: 

"The  court  can  indeed  give  effect  to  any  Intea- 
tion  of  a  testator  which  be  baa  shown  by  the 
words  that  lie  hat  used,  even  thtMiffh  it  hat  not 
been  articuJated  in  formal  language;  but  tucft 
an  iniention  must  appear  from  a  perueal  of  the 
win.  (Italics  ours.)  It  cannot  be  Inferred  from 
mere  Bilencc;  much  less  can  such  an  inference 
be  founded  upon  bare  conjecture  aa  to  what  a 
testator  would  have  said  if  he  had  foreseen  the 
events  which  have  happened  since  his  death. 
We  cannot  speculate  as  to  his  Inteutious  and 
make  for  him  such  a  will  as  we  may  consider 
that  he  now,  in  view  of  the  present  cirenmBtanc- 
es  would  have  made;" 

[1]  We  are  in  hearty  accord  with  the 
views  exiwessed,  but  we  also  think  that  we 
may  take  Into  cnuideration,  in  determining 
the  question  now  before  us,  the  8uhJec^mat- 
ter,  the  chief  aim  of  the  testator,  and  all  the 
surrounding  circumstances.  We  were  guided 
by  these  principles  when  we  rendered  the 
original  opinion  herein.  We  will  now  con- 
sider the  question  more  at  lengtli. 

[2]  The  will,  80  far  as  it  throws  any  light 
upon  the  question  under  consideration,  reads 
as  follows: 

"Tenth.  I  give,  devise  and  bequeath  all  the 
residue  of  my  estate,  both  real  and  personal,  as 
follows : 

"(A)  To  the  Independent  Order  of  Odd  Fel- 
lows of  the  State  of  Nevada  the  income  from 
my  estate  to  be  paid  over  to  them  by  my  execu- 
tors and  trustees  annaally,  if  within  6ve  years 
from  the  date  of  my  death  the  said  Independent 
Order  of  Odd  Fellows  of  the  State  of  Nevada, 
does  establish  a  borne  worthy  of  its  name,  for  or- 

Ehans  and  foundlings  near  Reno,  Nevada,  and  to 
e  known  by  the  name  of  the  'Royal  D.  Hartung 
Home  for  Orphans  and  Foundlings*  but  if  the 
Independent  Order  of  Odd  Fellows  of  Nevada 
does  not  accept  the  provision  of  this  bequest, 
within  the  time  herein  mentioned,  then— 

"(B)  I  give  and  bequeath  all  my  estate  to  the 
board  of  school  trustees  of  Reno,  Nevada,  pro- 
vided  that  they  will  build  and  establish  within 
the  Reno  school  district  an  Indnstrial  school,  the 
land  and  building  to  coat  not  less  than  twenty- 
five  thousand  ($25,000.00)  dollanL   Xh«  oust  of 


this  land  and  the  building  diall  be  paid  by  the 
taxpayers  of  the  Reno  school  district  The  said 
school  shall  be  known  as  the  'Royal  D.  Hartung 
Industrial  School.'  and  my  estate  shall  be  ex- 
cepting where  already  invested  in  safe,  and  good 
income  bearing  bonds,  reduced  to  cash  and  loan- 
ed out  upon  first  class  real  estate  security,  the 
income  thereof  to  be  considered  as  an  annual 
endowment  fund  and  the  income  thereof  only  to 
be  expended  annnally  by  the  board  of  trustees 
for  the  purpose  of  paying  the  teachers,  or  sup- 
plying facilities  for  Instruction  in  the  Royal  D. 
Hartung  Industrial  School  If,  after  a  reason* 
able  time  baa  elapsed  not  exceeding  seven  years 
after  the  date  of  my  death,  the  dty  of  Reno  falls 
to  accept  the  provisions  of  this  bequest,  then — 

"(C)  I  give  and  bequeath  all  my  estate,  both 
real  and  personal  not  otherwise  herein  devised, 
to  the  board  of  regents  of  the  State  University 
of  Nevada,  that  my  estate  be  reduced  by  them 
to  cash,  or  good  Income  bearing  securities,  and 
loaned  out  upon  first  class  real  estate  security 
and  the  income  thereof  alone  to  be  expended  an- 
nually, or  at  such  other  period  as  such  trustees 
may  deem  best  in  assisting  poor,  worthy  atn- 
dents.  of  high  moral  character.  In  obtaining  on 
industrial  school  or  industrial  college  education 
in  the  city  of  Reno,  and  I  expressly  direct  that 
the  principal  of  said  gift  to  said  board  of  re- 
gents be  kept  intact  and  that  the  fund  be  kept  a 
perpetual  fund  to  be  known  as  the  'Royal  D. 
Hartung  Industrial  Education  Fund.*  *  *  *** 
In  re  Hartung's  Estate,  156  Pac.  353. 

In  constdeHng  this  will  while  before  us  la 
another  contest,  we  said: 

"It  is  apparent  at  a  glance  that  the  par> 
amount  purpose  of  the  testator  was  the  estab- 
lishment and  maintenance  of  a  permanoat  mon- 
ument to  the  memory  of  Us  son.  So  consumed 
was  he  with  this  idea  and  purpose,  that  he  im- 
posed three  conditions  in  his  will  as  an  assur- 
ance that  his  wishes  in  this  regard  would  be 
carried  out.  The  medium  through  which  he 
most' desired  the  attainment  of  his  aim  waa  the 
Independent  Order  of  Odd  Fellows,  tor  it  was  to 
that  organization  he  offered  the  first  induce- 
ment, as  appears  from  paragraph  10  of  hia  will. 
Should  the  organizatioo  named  fall  to  avail  it* 
self  of  the  opportunity  offered,  then  the  Reno 
school  district  or  the  State  University,  in  turn, 
waa  to  take  the  residue  of  the  estate  of  the  te^ 
tator.**   In  re  Hartung's  Estate,  supra. 

If  our  cMclnsion  as  thus  eiqiresBed  was 
correct,  and  we  think  it  was,  then  we  natur- 
ally ask:  What  Is  a  monument?  What  are 
the  sentiments  which  animate  men  in  erect- 
Ing  them?  These,  we  think,  are  legitimate 
questions  of  inqnlry  In  this  connection.  A 
monument  is  nothing  more  nor  leas  than  an 
artiflclal  stmctare,  tmmght  li^  existence 
for  the  purpose  of  perpetuating  the  memory 
of  some  person  or  event  In  this  Instanoe 
the  testator  sought  to  perpetuate  the  memory 
of  his  son.  Royal  D.  Hartung. 

We  think  no  one  would  be  so  reckless  In 
bis  statement  as  to  say  that  the  respondent, 
though  having  established  a  home  as  con- 
templated br  th»  will,  would  be  faithful  to 
its  trust  if  It  were  now  to  abandon  the  bon» 
thus  established.  If  such  a  thing  were  done, 
the  real  purpose  of  the  testator  would  be  de- 
feated. But  the  testator  took  the  precaution 
to  guard  against  auCh  a  conseqaence.  In 
the  first  Instance,  he  imposed  upon  an  or^ 
ganizatlon,  whose  principal  aim  Is  to  dis- 
pense chailt7i  the  erection  and  malntenanoe 
ot  the  boni&  He  Imposed  a  trust  In  that 
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organizaUon,  and  be  evldeatly  bad  faith  In 
Its  fidelity  to  Its  trust  But  that  the  per- 
petuation of  the  mooum^t  which  he  sought 
to  have  erected  might  be  assured,  be  did 
not  leave  the  matter  entirely  to  the  good 
tattb  of  that  organisatloD,  but.  as  an  addi- 
tional guaranty  that  the  trust  which  he  im- 
posed might  be  foithfnlly  perfonned.  he  left 
his  estate  to  trustees,  with  directions  that 
they  pay  over  to  respondent  annually  the 
income  therefrom. 

It  will  be  noted,  from  a  reading  of  that 
portion  of  the  will  which  we  have  quoted, 
that,  no  matter  which  of  the  Institutions 
mentioned  therein  eventually  became  the 
beneflclary  under  the  will,  the  income  alone 
as  it  accrued  annually  could  be  used,  show- 
ing clearly  the  purpose  of  the  testator  to  keep 
intact  the  principal  of  the  estate  for  all 
time. 

We  think  that  we  are  safe  in  saying  that 
the  benefidary  under  paragraph  A  of  the 
will  is  not  entitled  to  the  annual  Income 
from  the  estate  in  any  event,  but  only  so 
long  as  such  beneficiary  maintains  the  home. 
Then,  if  the  consuming  purpose  of  the  testa- 
tor was  the  erection  and  maintenance  of  the 
monument  to  hla  son,  surely  we  cannot  es- 
cape the  conclusion  that  the  testator  Intended 
the  Income  to  be  used  lu  the  attainment  of 
his  consuming  purpose.  What  else  could 
have  been  his  iatmtliaal  We  are  at  a  Una 
to  surmise. 

It  is  ordered  that  the  p^ltl(Hi  for  reheaiv 
Ing  be  denied. 

N0RGR08S  and  McCARBAN,  JJ.,  concur. 


1«  NeT.  2SU 

BAMEIXI  T.  SOBOI.   (No.  2056.) 
(Supreme  Court  of  Nevada.   Dec.  29,  1916.) 
1.  Costs  «»264— On  AppEAir-<;osT  Bill— 

TlUB  FOB  FlUHQ. 

A  cost  bill,  though  not  filed  until  aftn  ded- 
-•lon  OD  rehearing,  was  filed  in  time. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  H  1004-1008;  Dec.  Dig.  «=»264.] 

■2.  Costs  *=>230— Of  Appeal— Trahscbipt. 

In  view  of  Rev.  Lews,  {  5333,  providing 
that  wheo  appeUant  specifies  as  ground  for  ap- 
.peal  that  judge  erred  In  denying  a  motion  mt 
new  trial  ou  ground  that  the  evidence  did  not 
support  the  judgment  and  does  not  prevail  he 
shall  not  recover  costs  for  the  statement  of  the 
testimony,  although  be  prevails  on  other  alleged 
errors  on  an  appeal  mtm  the  Judgment  and 
froD)  an  order  denying  a  motion  for  a  new  trial, 
where  tbe  only  reuef  granted  appellant  was  on 
the  appeal  from  tbe  judgment  based  on  the 
judgment  ndl  alone,  appelant  is  not  entitled 
to  costs  for  tbe  transcript  on  appeal  from  tite 
order  denying  hia  motion  for  a  new  trlaL 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  SS  868-876 ;  Dec  Dig.  «»m] 

Appeal  from  Distilct  Court,  Washoe  Oonn- 
ty;  Thomas  E.  Mwan,  Judge. 

Appeal,  pursuant  to  mle,  from  tbe  action 
■of  the  clerk  taxing  costs  of  appeal.  CostB 
retaxed,  denying  one  item. 


See,  also,  88  Ner.  5B2,  149  Pac  71.  154 

Pac.  73. 

Harwood  &  Sprlngmeyer,  of  Reno,  for  ap- 
pellant Snmmerfleld  &  Biduuds,  of  Reno, 
for  re^ndent, 

NOBCROSS,  C  3.  [1]  Excwtlous  were 
talfen  to  the  cost  bill  filed  In  this  case  by 
coudBel  for  appellant  The  cleik  has  taxed 
the  costs  in  accordance  with  tbe  cost  bill 
filed.  Pursuant  to  a  role  of  this  court  an 
appeal  Is  taken  from  the  action  of  the  clerk. 
It  is  contended  that  tbe  cost  bill  was  not 
filed  in  time,  because  not  filed  until  after 
decision  upon  rehearing.  We  think  this  ob* 
Jectiott  is  without  merit  Argentl  v.  City  of 
San  Francisco,  16  Cal.  277;  Cbmeron  I*  Co. 
T.  Stack-Oibbs  Ll  Co.,  26  Idalu^  626.  144 
Pac.  U14;  4  C.  J.  641. 

[2]  Appeals  were  taken  In  this  case  from 
the  judgment  and  from  an  order  denying  a 
motion  for  a  new  trial.  89  Nev.  — ,  149  Pac 
71,  1&4  Pac.  73.  The  only  relief  granted  ap- 
pellant was  on  the  appeal  from  the  judgment 
based  on  the  judgment  roll  alone.  We  think 
appellant  is  not  entitled  to  costs  fdr  the  tran- 
script on  appeal  from  the  order  denying  de- 
fendant's motion  for  a  new  trlaL  Ber.  Laws, 
{  6383. 

TtiB  clerk  Is  directed  to  strike  frwn  the 
cost  bill  so  mudi  of  the  allowance  made  for 
"typewriting  transcript  and  statement  on 
api>eal,"  which  is  Inclusive  of  the  statement 
on  appeal  from  the  order  denying  the  motion 
for  new  trlaL  All  other  Items  of  the  cost 
bill  are  allowed. 

ICcCABBAlY  and  COLEMAN.  JJ.,  concur. 


  (40  Nev.  SOO) 

In  re  GORDON'S  ESTATE.  (No.  2238.) 
(Suprane  Court  of  Nevada.  Dec  30,  1916.) 

1.  WlIXS  «=»111(4>— SlQWATURB— SiATun:. 

Under  St.  1916,  c  36,  providing  that  no 
will  shall  be  valid  unless  it  be  in  writing  and 
signed  by  the  testator  or  by  some  person  m  his 
presence  and  by  his  express  direction,  a  signa- 
ture to  a  will  by  having  another  aid  or  steady 
tbe  hand  of  the  testator,  at  hia  request,  Is  valid, 
if  the  testator  possessed  testamentary  capacity, 
was  acting  under  no  undue  iufiuence,  and  real- 
ized the  force  and  effect  of  the  provisions  of  the 
will  he  was  signing. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  S  273;  Dec  Dig.  «=»lll(4)a 

2.  Wills  <8»302(3)— OoNisn—TBSTAMBRTABT 
Capacitt— SDFFicianoT  or  Etidenos. 

Evidence  in  a  will  contest  Aeld  to  Buatain  a 
finding  that  when  the  testator's  aided  signature 
was  made,  he  did  not  know  that  the  Instrument 
he  was  signing  contained  provisions  as  to  the 
distribution  of  his  e^te  which  be  had  fonneriy 
discussed  with  the  draftsman,  or  wdered  him  to 
prepare 

[Ed.  Note.— For  other  cases,  see  WiUs,  Gent 
Dig.  fi  702;  Dec  Dig.  «=9302(8).] 

3.  Appeal  ano  Ebbob  «s»1(K11(1)— FzHDn^* 

CONOLT7SIVBNE88. 

Where  thwe  is  a  snbatantial  cmflict  in  the 
evidence  on  a  matnlal  Issue,  the  trial  court's 
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determination  will  not  be  dlstarbed,  If  it  Is  sup- 
ported by  BttbctantiBl  evidence. 

[Ed.  Note.— For  otber  «ues,  see  Appeal  and 
Error,  Cent.  Dig.      3983-8088;  I>e&  fUg. 

loii(i).] 

C<rfeman,  J.,  dissenting. 

Appeal  from  District  Oourt,  Washoe  Ooon- 
ty;  Thomas  F.  Moran,  Judge. 

Will  contest  by  Mrs.  WUUam  J.  Gordon, 
and  William  J.  Gordon,  Jr.,  minor  heir  of 
William  J.  Gordon,  deceased,  against  Mary 
T.  Dougherty.  Order  refnsiitf  to  admit  the 
will  to  probate,  and  contestee  appeals.  Or- 
der affirmed. 

Jas.  T.  Boyd  and  Roy  W.  Stoddard,  both 
of  Reoo,  for  appellant  S.  Summerfleld  and 
A.  A.  Heer,  both  of  Beno  (Robert  Rldiards, 
of  Bao,  of  csonnsel),  Cor  respondent 

McCARRAN,  J.  William  J.  Oonjon  died 
on  July  15,  1916.  He  was  survived  by  a 
widow  and  by  a  minor  heir,  William  J.  Gor- 
don, Jr.  In  an  instrument  purporting  to  be 
his  last  will  and  testament,  after  making 
«mall  bequests  of  money  to  his  wife,  to  his 
infant  son,  WHIllam  J.  Gordon,  Jr.,  and  to 
each  of  his  sisters,  he  bequeathed  the  rest, 
residue,  and  remainder  of  his  estate,  of  every 
kind  and  character,  to  one  Mary  T.  Dough- 
erty. An  application  to  have  this  will  pro- 
bated resulted  In  a  contest,  at  the  inception 
of  which  the  court  appointed  attorneys  to 
represent  the  absmt  minor  h^.  The  widow 
was  represented  In  ber  indlvidaal  capacity 
by  other  counseL 

The  record  In  the  case  is  voluminous.  It 
will,  however,  we  think,  suffice  to  determine 
the  principal  point  In  the  case  upon  a  consid- 
eration of  three  proposltlMis  considered  by 
the  trial  court,  and  upon  which  that  court, 
as  a  final  conclusion,  refused  to  admit  the 
will  to  probate: 

"First,  did  the  deceased  possess  testamentary 
capwdty  at  ttie  time  it  is  testified  that  lie  dis- 
cussed tbe  malcing  of  the  will  with  the  drafts- 
man, some  time  prior  to  tlie  date  he  was  taken 
Ul? 

"Second,  did  the  testator  know,  at  the  time  it 
is  testified  to  that  the  testator  signed  the  wil^ 
that  it  was  the  instrument  he  discussed  with  the 

draftsman,  or  ordered  him  to  prepare? 

"Thiril,  is  the  signature  of  the  will  the  signa- 
ture of  the  testator?" 

[1]  We  shall  approach  the  last  proposition 
first,  and  In  doing  so  we  deem  It  sufficient  to 
quote  the  words  of  the  trial  court,  wherein 
we  find  presented  a  fair  r^urafi  of  the  evi- 
dence.  He  soya: 

'The  erideuce  tends  to  show  that  at  the  time 
of  tbe  alleged  signing  of  the  will  the  testator 
could  hardly  see;  was  seriously  ill  and  very 
nervous ;  that  in  first  attempting  to  sign  the 
will,  while  propped  up  in  oed,  he  made  the 
sprawl,  and  upon  one  oi  the  witnesses  remarking 
that  tbe  signature  was  not  v«ry  good,  or  words 
to  that  efFect,  tbe  testator  said,  *I  am  too  nerv- 
ous,' and  requested  one  of  the  witnesses  to 
stead;  his  baud;  that  thereupon,  and  as  testa- 
tor was  propped  up  in  bed,  the  Instrument  in 
front  of  him  on  tbe  magaxine  or  cardboard,  one 
of  the  witnesses  proceeded  to  assist  the  tesutor 
to  write  his  name  in  the  manner  following: 
He  pot  his  arm  oompletely  around  tlis  bat^  of 


tbe  testator,  who  hdd  die  pen,  and  In  that  posi- 
tion, with  the  witness  guiding  tbe  hand  of  the 
testator,  tbe  legible  sipiatiire  wlUiam  J.  Gordon 
was  made." 

Tba  court  determined  lliat  tbia  signature 
tlraa  made  was  rendered  invalid,  bnt  with 
this  condnaioD  we  are  not  in  accord.  Onr 
statute  (Seaaion  iMwg  1915,  p.  SSi  provldea: 

"No  will  *  •   *  shaU  be  valid,  unless  It  be 

in  writing,  and  signed  by  the  testator,  or  by 
some  person  in  his  presence,  and  by  his  express 
direction,  and  attested  by  at  least  two  competent 
witnesses,  subacriblng  their  names  to  the  will  in 
the  presence  of  the  testator." 

That  a  signature  to  a  last  will  and  testa- 
ment is  not  rendered  Invalid  by  reason  of  an- 
other having  aided  the  hand  of  the  testator 
Is  supported  by  a  line  of  eminent  authorl- 
Ues.  In  re  Miller's  Estate,  37  Mont  645, 
97  Pac.  035 ;  Vines  v.  Cllngfost,  21  Ark,  309; 
Craighead  v.  Martin,  25  Minn.  41 ;  Fritz  v. 
Turner,  46  N.  J.  Eq.  616,  22  AtL  125;  Shee- 
han  V.  Kearney,  82  Miss.  688,  21  South.  41, 
36  Ia  R.  A.  102 ;  Jarman  on  Wills,  pp.  10&- 
111. 

In  order  for  this  rule  to  apply,  it  must 
appear  that  the  testator,  at  the  time  of  re- 
questing or  receiving  the  aid  In  the  sign- 
ing of  tbe  Instrument,  bad  the  present  voli- 
tion to  affix  the  signature,  and  was  aware 
and  fully  cognizant  of  the  details  of  the  in- 
strument of  will  or  testament  to  which  be, 
by  the  aid  of  tbe  other,  was  affixing  his  sig- 
nature. The  fact  that  the  signature  of  tbe 
testator  was  made  In  the  manner  Indicated 
by  the  record  here  would  not  of  Itself  In- 
validate that  signature.  Hence  we  must  de- 
cide— and  we  do  this  In  tbe  light  of  a  har- 
monious line  of  authorities — that  If  the  tes- 
tator In  this  instance  possessed  testamentary 
capacity,  was  acting  under  no  undue  influ- 
ence, realized  the  full  force  and  effect  of  each 
and  every  one  of  the  provisions  of  tbe  will 
that  he  was  signing,  then  the  signature,  In 
the  manner  In  which  It  was  made,  as  de- 
scribed by  the  trial  Judge,  was  a  valid  alg- 
nature, 

[2,  3]  We  now  take  up  the  second  questiou 
considered  by  the  trial  court,  namely:  Did 
the  testator  know,  at  the  time  at  which  his 
aided  signature  was  made,  that  the  instru- 
ment he  was  then  signing  contained  the  pro- 
visions as  to  the  distribution  of  his  estate 
which  he  formerly  discussed  with  the  drafts- 
man, or  ordered  him  to  prepare?  The  record 
in  this  case  presents  a  series  of  events  in 
the  later  life  of  the  testator,  as  well  as  a 
condition  of  mind  and  body,  which  must 
not  be  overlooked  In  arriving  at  a  conclusion 
as  to  the  proper  answer  to  be  made  to  this 
question. 

The  trial  court,  which  beard  the  evidence, 
saw  the  witnesses,  and  bad  opportunity  to 
observe  their  manner,  conduct,  and  demean- 
or, had  presented  to  it,  as  the  record  disclos- 
es, two  sharply  conflicting  lines  of  evidence. 
The  testimony  of  Dr.  Hartzell.  the  physician 
who  attended  tbe  decedent  during  his  last 
lUnesfl^  tha  testimony  of  Bor  W.  Stoddard, 
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the  attorney  for  tbe  deceased  and  tbe  drafts* 
man  of  his  will,  as  well  as  the  testimony  of 
the  witness  S.  B.  Tippett,  each  of  the  last- 
named  witnesses  being  most  reputable  at- 
torneys of  splendid  integrity,  all  tends 
strongly  to  establish  that  at  the  time  of  the 
signing  of  this  instrument  the  deceased, 
Gordon,  was  of  sound  and  disposing  mind, 
and  was  fuUy  aware  of  what  he  was  doing. 
On  the  other  hand,  the  record  establishes 
a  condition  attendant  in  the  testator,  as  well 
as  surrounding  drcomstancea,  all  of  which, 
to  say  the  least,  appeared  to  lead  to  the  ca- 
tastrophe in  his  career  relieved  only  by 
death.  The  deceased,  up  to  a  few  months 
prior  to  the  time  of  his  death,  had  resided  in 
the  Eastern  States.  Me  came  to  Kevada  for 
the  purpose  of  securing  a  divorce.  He  came 
here  in  company  with  the  proponent  of  this 
will,  the  principal  beneficiary  under  ttie  In- 
strument, Mary  D.  Dougherty,  and  her  aunt, 
Mrs.  Kramer. 

His  wife,  from  whom  be  had  been  estrang- 
ed, and  six  year  old  boy,  were  In  tbe  East- 
em  States. 

■  Prior  to  his  coming  to  this  state,  deceased 
had  been  in  poor  health,  and  his-  mental  con- 
dition is  described  by  his  sister.  Mrs.  Pel- 
toa,  wber^  In  her  deposition,  she  relates: 

"Q.  Will  you  deserilw  your  brother's  physical 
conditioQ  as  yon  saw  it  on  that  day  (February 
20, 1914)  ?  A.  He  was  very  sick.  He  was  loaag 
his  sighL  He  could  hardly  see.  Q.  As  regards 
your  brother's  ability  to  move,  to  walk  freely, 
what  was  his  api^earance?  A.  It  was  very  dif- 
ficnlt  for  him  to  walk.  He  walked  with  a  stick 
and  was  led  to  the  door  by  some  man.  I  don't 
know  whether  it  was  a  nurse;  he  did  not  say. 
Some  one  was  taking  care  of  bim." 

On  being  further  Interrogated,  she  testi- 
fied: 

"Q.  Did  you  tiilk  with  your  brother  at  that 
time,  Mrs.  PelttmT  A.  I  did.  Q.  For  how  long 
were  you  in  conversation  with  nim?  A.  About 
an  hour.  Q.  As  regards  his  coherence  and  abil- 
ity to  Bpe^  iDteliigentiy,  what  can  you  say? 
A.  He  could  not  speak  intelUgaitly.  He  could 
not  make  two  sentences  go  together.  Q.  Now, 
as  regards  his  mental  capacity,  as  shown  by  his 
conTeraation  at  that  time,  will  yon  state  what 
your  opinion  Is?  A.  I  do  not  tliink  ha  was  ca- 
pable of  doing  anything.  He  did  not  know  what 
ne  was  doing.  Q.  As  compared  with  tUs  mental 
condition  of  prior  years,  Mrs.  Pelton,  can  you 
make  any  comparison?  A.  None  whatever,  be- 
cause be  hardly  knew  me.  Q.  Can  you  state 
whether  he  seemed  stronger  or  weaker  mentally 
than  in  previous  years?  A.  Very  much  weaker. 
Q.  Can  you  state  whether  or  not  he  seemed  to 
be  under  the  immediate  infiuence  of  say  liquor  at 
the  time?  A.  lie  appecured  to  be  under  the  in- 
fluence of  something.  I  do  not  know  whether 
it  was  drugs  or  liquor.  Q.  Did  you  see  your 
brother  ogahL  before  he  went  West,  Mrs.  PeltonV 
A.  Nav^ 

In  answer  to  further  Inquiry,  we  find  as 
follows: 

"Q.  In  reference  to  personal  facts  Is  your  rela- 
tions with  your  brother,  was  he  accurate  and 
clear  in  regard  to  his  statements?  A.  Not  at 
all.  Q.  And  as  to  inferences  of  your  brother 
upon  such  facts  stated,  was  he  rational  in  his 
statcmeit  of  sadt  opinionii  or  othNwiseZ  A. 
Cwtoialy  not  fationaL** 


The  testimony  of  the  witness  Mary  D. 
Hartzell,  who,  prior  to  her  marriage  to  Dr. 
Relne  E.  Hartzell  on  July  27  following  the 
death  of  Gordon,  was  Maiy  D.  Dougherty, 
and  the  party  who,  with  her  aunt,  accom- 
panied tbe  deceased  from  Philadelphia  to  the 
city  of  Reno,  Is  in  part  as  follows: 

"Q.  Do  you  know  what  his  (Gordon)  primary 
object  was  in  coming  to  Beno?  A.  He  came  on 
accoont  of  his  health  and  to  obtain  a  divorce.  Q. 
Obtain  a  divorce?  Before  he  left  the  Bast  and 
came  out  here,  did  you,  or  did  you  not,  have 
consultations  with  him  with  reference  to  his 
obtaining  a  divorce?  A.  Frequently.  Q.  In  the 
presence  of  other  people?  A.  Yes.  Q.  Some- 
times in  the  absence  of  other  people?  A.  I  sup- 
pose so':  I  don't  remonber.  Q.  Who  accom- 
panied Ifr.  Gordon  when  he  left  the  Bast  and 
came  to  Beno?  A.  Mrs.  I&amer,  my  aunt,  and 
myself.  Q.  I  wish  you  would  state  to  the  court, 
if  you  are  able  to  say  it,  Mrs.  Hartzell,  why 
you  accompanied  Mr.  Gordon  to  Reno?  A,  Be- 
cause he  was  very  01.  He  had  no  one  dse  to 
come  with  hiin,  so  he  adted  me  if  I  would  come, 
and  I  said  if  I  could  get  Mrs.  Kramer  to  come 
with  me  I  might  be  able  to  do  so;  so  I  came 
with  him." 

On  further  inquiry,  the  witness  testified: 
"Q.  I  wish  you  would  state  to  the  court,  Mrs. 
Hartzell,  whether  there  was  any  agreement  or 
understanding,  express  or  implied,  betwew  you 
and  Mr.  Gordon,  before  you  left  the  East,  that 
in  the  event  that  he  could  obtain  a  divorce  that 
you  would  become  married?  A.  There  was.  Q. 
What?  A.  There  was.  Q.  That  agreement  or 
understanding  was  before  you  left  the  East,  if  I 
understand  you  correctly?  A.  It  was." 

Gordon,  as  appears  from  the  record,  arriv- 
ed In  Reno  some  time  In  the  latter  part  of 
February  or  the  first  part  of  March.  1915.  It 
appears  that  tbe  decedent  was  more  or  less 
continuously  under  a  doctor's  care  from  the 
time  of  his  arrival  In  Reno  until  his  death; 
but  it  was  not  until  the  20th  of  June,  1916, 
that  he  became  confined  to-  his  room  and  to 
his  bed.  At  that  time,  and  from  that  date 
forward,  be  appears  to  have  been  continuous- 
ly under  the  care  of  Dr.  Relne  K.  Hartzell 
and  three  trained  norsea.  The  testimony  of 
Dr.  Hartzell  discloses  a  course  of  treatment 
attendant  with  the  administration  of  most 
powerful  drugs  and  medicines.  The  charts 
kept  by  tbe  trained  nurses,  and  admitted  In 
evidence  In  this  case  In  tbe  trial  court,  dis- 
close the  mental  as  well  as  the  physical  con- 
dition of  the  decedent  during  the  time  from 
the  20tb  day  of  June  until  the  SOtb  day  of  the 
same  month,  on  which  latter  day  the  instru- 
ment here  in  question  was  signed.  These 
charts  disclose,  among  other  things,  the  fol- 
lowing notations  made  by  tbe  attendant 
nurses: 

June  20,  between  die  horns  of  12  p.  m.  and 

S  :20  a.  m. :  "IrrationaL" 

June  21,  2  a.  m.:  "Talking  Irrationally.'' 

June  22.  12  a.  m. :  "BambUng." 

June  23,  3:30  to  4:46  a.  m.:  "Talking  irra- 
tionally." 

June  23,  6 :16  to  7 :80  p.  m.:  rTalUng  irra- 
tionally." 

June  24,  1 :46  a.  m. :  "TalUng  Irrationall/.** 
June  ^  7  a.  m.:  rTalkiug  irrationally." 
June  2t^la.ni.to8a.m.:  "Restless  irr*- 
tionaL" 

June  25, 1  a.  m.  to  6  a.  aks  **Tety  icntional 
and  talked  contiDuoualj.** 
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June  25,  6  p.  m. :  *7rratioDal  all  day." 

June  20.  2  a.  m.  to  6  a.  m. :  "Veiyimtfontl" 
"Irrational  from  2  to  6  a.  m." 

June  27,  4  a.  m. :  "Irrational." 

June  28,  3:45  a.  m.:  'Talking  irrationany.*' 

June  28,  5 :30  to  6  p.  m. :  "Very  irrational  all 
day." 

June  30,  6  a.  m. :  "Very  irrationaL" 

It  was  between  the  hours  of  5-.30  and  6  p. 
m,  of  June  30th  that  the  will  here  In  ques- 
tion was  signed.  There  la  no  notation  in  tbe 
clinical  chart  of  that  day  as  to  Gordon's  con- 
dition at  or  about  the  boor  at  which  the  will 
was  signed.  Indeed,  there  Is  no  notation  of 
the  doctor's  visit,  or  of  the  visit  of  tbe  party, 
at  that  hour,  although  notations  of  tbe  doc- 
tor's visits  on  other  occasions,  and  at  other 
hours  of  the  same  day,  are  much  In  evidence 
Id  the  charts. 

The  testimony  of  Attorney  Stoddard  bears 
evidence  of  tbe  affection  held  by  the  deceased 
ft>r  his  six  year  old  boy.  The  testimony  of 
Mrs.  Hartzell  makes  reference  to  this  as  well. 
Id  the  copy  of  a  letter  written  by  Gordon 
to  a  party  In  thb  Bast,  of  date  April  16th,  we 
find  the  following: 

"As  per  our  conversatioB  you  can  see  by  my 
address  that  I  have  started  a  Nevada  residence. 

"As  to  William,  I  wUl  do  as  I  said  I  would, 
but  would  likd  to  have  it  arranged  so  that  I  could 
see  him  occasionalljr. 

"I  am  getting  a  divorce  upon  tbe  grounds  of 
desertion,  which  you  know  is  true.  If  I  had  not 
been  so  111  for  the  past  eight  months,  as  ;ou 
know,  I  would  not  have  taken  this  step.  I  think 
you  understand  the  situation  tborougluy. 

"Trusting  that  you  and  yours  ana  dear  little 
William  are  well,  I  am.   *   •   *  " 

In  another  letter  to  the  same  xjarty,  on 
April  27tb.  the  following  appears: 

"Your  letter  rectived  as  to  my  affairs  and 
business  relations  and  different  coonectdons, 
really  I  hare  nothing  more  to  say.  As  per  our 
conversation  of  recent  date,  please  remember  I 
will  do  as  I  have  said  as  to  William,  also  I  will 
get  a  divorce  after  I  have  resided  here  six 
months.  If  you  wish  to  contest  any  point  of 
course,  I  am  always  willing  to  meet  you  as  a 
gentleman." 

The  question  before  tbe  lower  court  was 
as  to  tbe  testamentary  capacity  of  the  deceas- 
ed at  the  time  at  which  be  signed  the  Instru- 
ment in  which  he  practically  disinherited 
his  infant  son.  The  condition  of  the  testa- 
tor on  this  occasion  was  a  fact  to  be  arrived 
at  and  determined.  This  court,  as  well  aa 
other  courts  of  review,  have  repeatedly  said 
that  where,  on  a  question  vital  to  the  issue, 
there  is  a  substantial  conflict  In  tbe  evi- 
dence, the  determination  of  the  trial  court 
will  not  be  disturbed  if  the  same  la  supported 
b'y  substantial  evidence.  To  say  that  there 
is  no  conflict  of  OTldence  liere,  to  say  that 
the  dedaloit  of  the  lower  court  was  not  sup- 
ported by  substantial  evidence,  would  he  to 
disregard  eotlrely  tbe  mental  condition  of 
tbe  testator  as  Indicated  by  tbe  testimony 
and  as  evidenced  by  tbe  clinical  charts  made 
by  the  trained  nurses,  who,  as  we  must  as- 
sume, Dsed  the  terms  found  there  advisedly. 
The  physical  weakness^  and  Indeed  tbe  men- 
tal condition,  of  the  decedent,  was  evidenced 


In  no  small  degree  by  the  pitiable  scrawt 
found  in  the  will,  made  by  bis  own  hand. 

With  a  weakened  physical  and  mental 
condition  which  the  record  shows  extended  at 
least  as  far  back  as  February  20tb,  treated 
internally,  hypodermlcally,  intervelnlously 
with  medicines  of  which  In  almost  every  In- 
stance arsenic  was  a  component  factor,  he 
passed  through  successive  days,  from  June 
20th  to  June  30th,  when  those  In  charge  not- 
ed his  conduct  at  Intervals  as  "irrational.** 
On  the  last-named  date  the  deceased  per- 
formed an  act  which,  to  say  tbe  least,  bad 
all  of  the  elements  of  being  unnatural, 
wherein  be  eliminated  his  infant  son  from- 
substantial  participation  In  his  estate.  In- 
view  of  all  this,  as  home  out  by  the  record, 
we  are  unable  to  say  that  the  decision  of  the 
trial  court,  wherein  It  determined  that  at 
the  time  of  the  signing  of  tbe  will  the  testa- 
tor did  not  know  what  he  was  signing,  was 
not  supported  by  substantial  evidence. 

It  Is  not  for  us  to  say  whether.  If  the  matp 
ter  was  before  us  in  tbe  first  instance,  we- 
would  have  arrived  at  the  same  decision  as 
was  arrived  at  by  the  lower  court  The 
QuestloD  before  us,  as  it  Is  presented  here 
on  review,  is  whether  there  Is  in  the  record 
substantial  evidence  to  support  the  determi- 
nation of  that  court,  in  view  of  what  we  per- 
ceive to  be  a  substantial  conflict 

Counsel  for  appellant  assign  error  to  tfatt- 
action  of  tbe  lower  court  In  appointing  eer^ 
tain  attorneys  to  supersede  others  In  repre- 
senting the  minor  heir.  If  error.  It  was  sndb 
as  could  scarcely  be  considered  prejudicial 
to  tbe  interests  of  appellant  in  tbe  matter  so- 
far  as  It  has  proceeded.  We  do  not  assume- 
to  determine  the  propriety  ot  tbe  action. 
The  error.  If  such  it  be,  might  be  properly 
considered  if  tbe  matter  iDvolved  the  question 
of  the  allowance  of  fees,  or  other  matters  of 
similar  Import 

The  order  of  the  lower  court  in  refusing  to- 
admit  the  will  to  probate  must,  as  we  view 
it,  be  affirmed. 

It  la  so  ordered. 

nORCROSS,  O.  J.  I  concur  In  the  oi^nloa 
and  In  the  judgment  and  order.  Wliile  tbk 
question  of  tbe  capacity  of  the  testator  at  the 
time  of  executing  the  will  Is  an  exceedlni^y 
close  one,  I  think  it  cannot  be  said,  as  a 
matter  of  law,  that  the  evidence  Is  Insofll- 
dent  to  support  the  Judgment 

COLEMAN,  J.  I  dissent  By  a  great 
weight  of  authority  In  tbe  United  States,  It 
is  held  that  in  a  will  contest  the  burden  of 
proof  rests  upon  tbe  perMu  asserting  the 
lack  of  capacity  of  the  testator  to  make  tbe 
wilL  40  Cyc  lOia  Instead  of  the  contest^ 
ants  bavlr^  shown  by  a  preponderance  of  tb*- 
evldence  that  th»  testator  la<^ed  mental 
capacity  to  make  a  will,  I  Uilnk  It  can  be- 
sald  there  la  no  evidence  worthy  of  serious- 
consideration  tending  to  show  lack  of  mental 
capacity  at  the  time  the  will  was  executed.. 
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There  were  only  three  penmu  preaeDt  wben 
the  will  was  executed — ^two  lawyers  and  a 
doctor— and  all  three  of  than  testified  that 
the  mind  of  the  testator  was  clear.  It  Is 
aonght  to  overcome  this  testlmoiiy  by  evi- 
dence of  his  sister  given  as  to  his  condition 
In  February,  1915,  when  she  was  negotiating 
with  him  to  purchase  his  Interest  In  the  es- 
tate of  a  deceased  brothw,  and  of  his  general 
ffl  health.  His  sister,  Hr&  Felton,  testified: 

"Q.  The  fact  that  he  told  yon  that  he  had  been 
in  the  hospital  for  hia  health,  that  his  eyesight 
was  defective,  and  that  be  desired  to  go  W«8t 
for  bis  health,  or  words  to  tliat  effect,  and  that 
be  was  in  need  of  money,  didn't  impress  you  as 
being  irrational,  did  it?  A.  Tbat  particular 
statement  didn't.  Q.  Did  any  of  those  things 
I  hare  mentioned?  A.  No.  Q.  As  to  those  par- 
ticular things  be  seemed  to  be  rational?  A.  Yes. 
Q.  Please  state  what  be  said  on  that  occaaloa 
tnat  indicated  Irrationality?  A.  He  talked  in 
a  very  irrational  way,  Q.  What  did  he  say? 
A.  He  said  that  his  wife  had  left  bim,  tbat  he 
had  this  little  boy  that  he  wasn't  allowed  to  see, 
tbat  he  was  very  unhappy,  and  that  be  bad  some- 
body who  was  very  fond  of  hint  taking  care  of 
him  ;  that  he  would  like  to  go  back  to  the  West 
if  be  did  not  get  well ;  fae  would  like  to  go  West, 
and  asked  me  if  X  would  help  him  go.  He  asked 
me  to  telephone  bim  the  next  day,  and  I  said 
I  would.  I  did,  and  I  could  not  get  mm. 
next  thing  I  knew  he  had  gone  West  Q.  Will 
you  be  so  kind,  Mrs.  Pelton,  as  to  tell  us  what 
particular  acts  that  you  enumerated  in  your  last 
answer  impressed  you  as  being  irrational?  A. 
In  the  first  place,  I  could  not  get  bim  on  the 
telephone.  He  wanted  money,  and  wb«i  be  bad 
a  chance  to  get  it  he  didn't  telephone.  Q.  What 
acts  and  statements  have  you  described?  A. 
Do  you  mean  in  regard  to  bis  going  away?  Q. 
What  particular  ttunras  have  you  stated  in  that 
answer  that  impressed  you  as  being  irrational? 
A.  Because  one  minute  be  wanted  to  go  to  the 
hospital,  and  the  next  be  wanted  to  go  away. 
He  wanted  to  go  back  to  bis  wife.  Tbat  struck 
ne  as  not  to  be  natural.  *  *  *  Q.  You  said 
tliat  it  was  not  the  fact  tbat  be  wished  to  raise 
money,  bat  something  about  the  way  of  selling 
it,  that  impressed  you  as  irrational?  A.  I  (Udn't 
think  he  should.  Q.  Why  should  be  not  have 
•old  the  interest?  A.  Because  it  should  not  have 
been  sold  out  of  the  family.  It  struck  me  as  an 
unnatural  proceeding." 

It  appears  from  the  testimony  of  this  wi^ 
ness,  as  given  In  the  opinion  of  the  court  and 
this  dissent,  that  when  she  saw  the  testator 
he  ma  onder  tiie  Inflnoice  of  Uquor  or  drugs. 
Most  men  are  irrational  when  in  that  ccudl- 
ClML  Bat  I  submit  that  when  her  testimony 
on  cross-examination,  as  quoted  herein.  Is 
considered  there  is  nothing  to  susteln  the 
idea  that  tatator  was  insane  at  the  time  of 
the  meeting  of  testator  and  his  sister;  in 
tbct,  -when  b(^ed  down,  her  testimony  shows 
conclasively  that  she  did  not  base  her  state- 
ment that  the  testef»r  was  Irrational  upon 
his  appearance,  words,  and  actions  when  she 
saw  him  In  February,  1915,  but  upon  the  fact 
that  be  sold  his  interest  In  an  estate  out  of 
the  £amUy— an  incident  which  tran^ired 
after  she  saw  him  In  Philadelphia.  And  this, 
too,  notwithstanding  the  fact  that  in  all 
pn^ablllty  he  received  mare  for  it  than  she 
was  willing  to  pay.  It  was  a  very  Insane 
thli^  to  do,  possibly;  but  we  usu&Uy  re- 
gard as  rational  an  effort  to  get  the  most  we 
can  tCT  property. 


Testator  arrived  In  Beno  about  April  1, 
1915,  and  shortly  lliereafter  had  some  cor^ 
respondence  wUh  one  Malcolm  Chase,  of  Bos- 
ton, who  apparently  was  acting  for  Gordon's 
wife  in  which  she  sought  to  overthrow  some 
transaction  of  Gordon's.  In  one  of  bis  let- 
ters. Chase  says: 

"  *  *  *  I  cannot  see,  now  that  be  baa  paid 
you,  tbat  It  makes  any  difiFerence  to  you  one 
way  or  the  other." 

What  Is  this  but  an  endeavor  to  infiuence 
Gordon  to  practically  repudiate  his  transao 
tion?  In  his  reply,  Gordon  says: 

"  •  •  •  I  shall  not  permit  nor  be  a  party 
to  any  such  dishonest  scheme  and  am  surprised 
and  indignant  to  think  that  you  would  propose 
anything  of  the  kind  to  me,  for  you  know  that 
I  do  not  do  that  kind  of  business." 

This  letter  was  written  from  Bono  May 
27,  1B16,  three  pr  four  months  after  he  had 
had  the  negotlatlfflia  with  bis  sister  for  the 
sale  of  the  Interest  Does  this  letter  indi- 
cate a  weak,  incompetent  mind?  We  can  al- 
most  see  the  passion  with  which  be  wrote 
fladilng  from  his  eyes.  I  think  this  letter 
shows  beyond  question  tbat  testator's  mind 
was  not  <mly  clear,  bnt  vigorous,  on  May  27, 
1915.  The  attorney  who  drafted  the  will 
was  consulted  about  the  making  thereof  and 
Ita  pr<v)0sed  terms  as  early  as  April,  and  on 
numerous  occasions  up  to  the  day  its  u- 
ecution,  and  aU  of  the  talk  was  upon  the 
basis  upcm  which  it  was  finally  executed. 
The  learned  trial  Judge  found  that  the  testa- 
tor possessed  a  clear,  sound  mind  when  he 
talked  over  the  making  of  the  Will  -with  the 
attorney  some  time  prior  to  ite  execution. 
In  bis  written  opinion,  he  asks  this  gaestion: 

"Did  the  testator  possess  testamentary  capsc* 
ity  at  the  time,  it  is  testified,  that  be  discussed 
the  making  of  a  will  with  the  draftsman,  some 
time  prior  to  the  date  when  he  was  taken  iU?" 

In  the  opinion  the  court  answers  this  ques- 
tion as  follows: 

"Considering  aU  the  evidence  before  it,  the 
court  answers  the  first  question  in  the  affirma- 
tive." 

Before  proceeding  further,  I  will  quote 
from  the  opinion  of  the  trial  judge.  He  said: 

"After  carefully  considering  the  evidence,  the 
court  is  unaUe  to  say  that  there  was  any  fraud, 
conspiracy,  or  undue  inOtience  in  the  case." 

In  another  place  he  uses  this  language: 

"The  evidence  showed  that  the  testator  on 
several  occasions  discussed  the  proposition  of 
making  a  will,  with  the  attorney  who  drafted 
the  instrument,  and,  on  one  occasion  at  least, 
in  the  presence  of  the  principal  legatee.  It 
seems  that  the  testator  on  tbat  occasion  was  re- 

?uested  by  the  principal  legatee  to  give  the  trust 
und  to  the  boy  or  minor  child  of  the  testator 
and  the  testator's  wife,  and  tbat  his  reply  at 
that  time  was  tliat  the  principal  legatee  could 
look  after  the  boy." 

Thus  it  win  be  seen,  if  we  accept  the  views 
of  the  trial  court  (and  on  these  polnta  there 
Is  no  dispute  here),  that,  some  time  prior 
to  the  execution  of  tfie  will,  the  testator  was 
of  a  sound  mind,  and  that  no  fraud  or  undue 
influence  was  perpetrated  or  exerted  to  in- 
duce the  making  of  the  will  wbich  was  execut- 
ed. Upon  the  argument  in  this  court  it  was 
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stated  by  counsel  for  c<mtestant8  (and  not 
deoled)  tbat  tbe  estate  was  pracUcally  of  no 

value. 

With  the  flndlQg  of  the  trial  judge  that  tes- 
tator was  sane  at  the  time  he  discussed  th» 
mating  of  the  will  before  us  what,  let  us  ask, 
Is  the  evidence  of  insanity  at  the  time  of  the 
execution  of  the  will?  None,  unless  It  be  gen- 
eral ill  health,  the  terms  of  the  will  Itself, 
and  the  dmrts.  ISiat  mere  general  111  health 
Is  no  groand  to  declare  a  will  void  is  a  mle  of 
law  which  should  require  no  citation  of  au- 
thority to  sustain  it;  but  for  tbe  general  rule 
refer^ice  may  be  had  to  40  Cyc  1009.  As  I 
read  the  record  In  this  case,  the  ftct  tibat  the 
testator  1^  bis  son  only  $100  should  not 
w^h  for  much  in  determining  the  mental 
amdition  of  the  testator.  In  the  first  place, 
he  s^ems  to  have  had  no  estate  of  any  conse- 
quence; besides,  his  wife  had  deserted  him 
five  years  before  and  taken  tbe  boy;  and,  so 
far  as  appears,  the  wife  may  have  been  amply 
able  to  support  herself  and  son;  and  under  all 
the  circumstances  surrounding  their  life — 
their  respective  means — he  may  have  felt; 
and  no  doubt  did  feel,  justified  ta  leaving  his 
son  only  $100.  There  was  no  evidence  as  to 
the  wife's  financial  condition,  but  the  lack  of 
evidence  on  this  point  la  due  to  her  voluntary 
action.  She  was  In  court  in  person  and  by 
attorney  during  the  trial  when  the  attorney 
who  was  appointed  by  the  court  to  represent 
the  minor  h^.  apparently  over  the  objection 
of  the  mother,  stated  that  he  would  on  the 
following  day  call  as  a  witness  testator's 
wife.  When  court  opened  the  following  morn- 
ing, it  was  fbund  that  Mrs.  Gordon  did  not 
occupy  her  accustomed  chair.  Upon  request 
of  counsd  appointed  by  the  court,  a  bench  war- 
rant was  issued  fOr  her,  and  it  developed  that 
she  had  left  the  state  the  ni^t  b^r&  BtI- 
doitly  flbe  was  not  very  anzioos  to  aid  In 
the  contest  made  m  the  will ;  she  was,  no 
doubt,  satisfied  to  sapfiovt  the  son  faers^  In 
view  4^  ibis  circumstance,  and  of  the  appar- 
ent paucity  of  tbe  estate  should  w«  attach 
any  particular  significance  to  the  fact  that 
testator  left  only  $100  to  his  son?  I  think 
not. 

As  to  the  diarts,  they  show  Just  exactly 
what  is  noted  upon  them,  and  nothing  more. 
If  Mr.  Gordon  had  been  continuously  irra- 
tional, it  Is  apparent  that  no  notatiaiB  would 
have  been  made.  It  Is  evident  that  the  nota- 
tions were  made  for  the  purpose  of  showing 
Just  what  his  condition  was  at  or  about  the 
time  they  were  made.  We  do  not  make  notes 
of  the  nsoal,  but  of  the  nnusuaL  This  Is 
true  of  things  generally,  and  any  one  who 
has  had  the  least  experience  In  a  sick  room 
knows  this  to  be  the  practice.  Ii^rther* 
more,  the  undisputed  and  unquestioned  testi- 
mony In  this  case  shows  clearly  that  the  no- 
tations on  the  charts  referred  only  to  the 
hour  when  made.  The  last  notation  on  the 


charts  of  the  irrational  condition  of  Mr.  Gor- 
don, as  shown  by  the  opinion  of  the  court, 
was  at  6  a.  m.,  June  SOtfa.  The  fact  is  tbat 
the  charts  show  the  next  notation  of  his  hav- 
ing been  irrational  at  12  p.  m.,  Jnly  4tb. 
The  wlU  was  executed  at  5:30,  June  30th. 
Thus  we  see  from  the  charts,  the  only  record 
evidence  In  the  case,  that  the  testator  was  lo 
normal  mental  condition  at  the  time  the  will 
was  executed;  and  this  record  evidence  is 
corroborated  by  tbe  undisputed  testimony 
of  three  persons  who  were  present  at  the  time 
of  the  execution  of  tbe  will ;  and  it  is  abawn 
by  the  evidence  that  tiie  will  which  waa  ex- 
ecuted waa  tbe  will  wblch  testator  ootiined  as 
the  will  he  destred  to  make  wboi  talking  over 
with  bis  a^m^  Its  pre«HuatI<»i  at  a  time 
when  the  trial  Judge  In  Ida  written  oi^(ai 
found  Mr.  Gordon  to  have  been  of  soimd 
mind. 

I  am  clearly  at  the  opinion  tbat  tbe  order 
and  Judgmoit  aniealed  from  should  be  re- 
versed. 

(«  Mar.  ITM 
WHEN  et  aL  T.  DIXON.    (Na  2250.) 
(Supreme  Court  of  Nevada.  Dec,  16,  1916.) 

1.  OOWBI'ITUTIOHAL  L^W  «S»29  —  OONSTBCO- 
TIOK— SSLr-EXSCUTXNQ  PBOVISIOITB. 

Const  art  10,  i  1,  as  amended  in  November, 
1002  (see  St  1901,  p.  136),  declared  that  the 
Legislature  should  provide  a  uniform  and  eqnal 
rate  of  assessment  and  taxation  to  secure  a  jost 
valuation  of  real  and  i>erBonal  property,  mining 
claims,  etc,  and  that  the  acreage  ot  patented 
dainu  sfaonld  be  assessed  at  the  valuation  ot 
$10  per  acre.  St  1905,  c  68,  provided  for  the 
assessment  of  patented  mines  at  such  valuation. 
Article  10,  S  1.  as  amended  in  1906  (see  St 
1907.  p.  601),  provided  that  patented  mining 
claims  should  be  assessed  at  not  less  than  $500, 
except  when  $100  in  labor  has  been  actually 
performed  on  such  mine  daring  the  year.  In  ad- 
dition to  the  tax  on  the  net  proceeds,  and  no 
legislation  was  passed  pursuant  to  such  provi- 
sion until  1918.  Hetd,  that  tbe  constitntioaal 
amendment  of  1906  was  self-executiDg  at  least 
as  to  the  provision  for  taxation  of  patented 
mines,  and  abst^utely  nullified  the  statute  of 
1005,  so  that  an  assessment  tiiereunder  in  1009 
was  invaUd. 

p!d.  Noter-For  other  cases,  see  Constltatiiai- 
al  Law,  Cent  Dig.  i  82;  Dec.  Dig:  ^28.] 

2.  CoNSTrnmoNAL  Law  «»24  —  OoirarBoO' 
TiON— BsPXAL  Ot  Statutes. 

Statutes  may  be  nullified,  in  so  far  as  fu- 
ture operation  Is  concerned,  by  a  constitution  as 
well  as  by  statute,  as  the  Constitution  is  the  di- 
rect, positive,  and  limiting  voice  of  Che  people, 
and  may  establish  a  policy,  fix  a  limit  to  legisla- 
tion on  a  given  subject,  or  prohibit  sp^ified 
acts  as  being  performed  by  public  servants. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {{  21-29;  Dec.  Dig.  «ss> 
24.] 

3.  COHSTITUTIONAI.  LAW  ^18  —  CoVmXOO- 

TION. 

The  object  of  c<m8truction,  as  applied  to  a 
written  Constitution,  is  to  give  effect  to  the  in- 
tent of  the  people  in  adopting  it,  which  Intent 
is  to  be  found  in  the  instrument  itself,  as  it 
is  to  be  presumed  that  language  has  been  an- 
ployed  with  sufficient  precision  to  convey  it 
and,  unless  it  appears  that  the  presumption  does 
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not  hold  in  the  parttcnlar  case,  nothin^r  will  re- 
main but  to  enforce  it 

[Ed.  Note.— For  other  cases,  see  Oonstitntion- 
ftl  Law,  Cent.  Dig.  SS  9,  10;  Dec.  Dig.  ®=»13.] 

4.  Taxation  $=>34&— Mines  and  MiHSRALa— 
CoNBTmrnoNAL  Pbo  visions. 

Under  Const  art.  10,  }  1,  as  amended  in 
1906  (see  St  1907,  p.  501),  to  provide  that,  as 
to  unpatented  mines  and  mining  claims,  the  pro- 
ceeds alone  should  be  assessed  and  taxed,  and 
that  patented  claims  shall  be  assessed  at  not 
less  taan  $500,  except  when  $100  in  labor  has 
been  actually  performed  thereon  during  the 
year,  in  addition  to  the  tax  upon  the  net  pro- 
ceeds, a  patented  mine  cannot  be  auessed  at  less 
than  $500  if  DO  labor  faaa  been  performed,  and  a 
patented  mine  on  which  labor  naa  been  perform- 
ed la  exempt  from  taxation  except  on  the  pro- 
ceeds thereof,  and,  in  the  absence  of  any  saving 
clause,  an  assessment  at  $10  per  acre  under  St. 
1905,  e.  68,  pursuant  to  articlB  10,  t  1,  prior  to 
the  amendmait  of  1906  was  Invalid. 

[Gd.  Mote.— For  other  cases,  see  Taxation, 
Cent  Di«.  li  584-689;  Dec;  Dig.  «=s>348.] 

5.  CoRSTiTtrnoNAi,  Law  «='32  —  Self-Ex& 
cimif Q  Pbovisions. 

Prohibitory  provisims  in  a  Oonstitntion  are 
twoaUy  self-wecuting  to  the  extent  that  any- 
thing done  in  violation  of  them  is  void,  and  no 
legislation  is  required  to  execute  such  provision; 
but  they  are  not  self-ezeCDting  when  they  mere- 
ly indicate  principles  without  laying  down  rules 
by  which  they  may  be  given  the  force  of  law. 

[Bd.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  33;  Dea  Dig.  «S932.] 

6.  CoNSTrnmoNAZ.  Law  e=>26  —  Scur-EzB- 
cuTiNo  Pbovisions— CoNSTBUonon. 

In  determining  when  a  constitutional  provi* 
sion  is  self-executing,  there  is  a  distinction  be- 
tween a  declarative  limitation  of  legislative 
power  on  a  given  subject,  ^thin  which  legisla- 
titm  may  or  should  be  enacted,  and  positive  con- 
stitntional  inhibition  which  no  legislative  act 
can  relieve  or  modify:  the  former  might  require 
future  legislation ;  the  latter  moat,  fnim  its  na- 
ture, be  self-executing. 

[Ed.  Note.— For  other  eases,  see  Oonstitntion- 
al  Law,  Cent  Dig.  S  82;  Dec  Dig.  ^29.] 

7.  TaXATioif  «s:»618— ABBBasHiiNT— Tax  Sazji 
— Validitt. 

Where  an  assessment  on  a  patented  mining 
claim  at  $10  per  acre  under  St  1905,  c.  68,  ex- 
pressly following  Const  art.  10, 1 1,  as  amended 
in  1902  (see  St  1901.  p;  136),  was  void  under 
the  amendment  of  that  section  In  1906  (see  St. 
1907,  p.  501),  providing  for  an  assessment  of 
Bach  claims  at  $500,  with  t^rtain  exceptions  as 
to  labor  performed,  etc.,  the  tax  sale  under  the 
aMessment  was  void. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f  1274;  Dec  Dig.  «=»618.1 

&  LnoTATioN  or  Actions  «=:»72(3)— Tax  Ti- 
TI.E— AonoN  TO  Detesuins— Statdtbs. 
Bev.  Laws,  {  4946,  provides  that  civil  ac- 
tions can  only  be  commenced  within  the  periods 
prescribed  in  the  act  after  the  cause  of  action 
has  accrued,  except  where  difFerent  limitation 
is  prescribed  by  statute.  Section  4951  provides 
that  no  action  to  recover  a  mining  claim  shall 
be  maintained  unless  plaintiff  was  seised  or 
possessed  thereof  within  two  years  before  the 
commencement  of  such  action,  de&aing  occupa- 
tion and  adverse  possession,  and  extending  the 
prwriaions  of  the  act  applicable  to  other  real 
estate  to  mining  claims,  provided  that  in  such 
application  "two  years"  shall  be  intended  when 
"five  years"  is  used,  and  section  4952  provides 
that  no  cause  of  action  to  recover  real  property 
shall  be  effectual,  unless  the  person  prosecuting 
the  action  was  s^aed  or  possessed  of  the  prem- 


ises within  "five  years"  before  action  was  com- 
menced, and  section  4966  provides  that,  if  one 
entitled  to  commence  an  action  to  recover  real: 
proi>erty  shall  be  a  minor,  the  time  of  disability 
is  no  part  of  the  time  limited  for  the  com- 
mencement of  such  actions,  which  may  be  com- 
menced within  two  years  after  the  removal  of 
disability.  Held  that,  by  interpolation,  section 
4951  was  to  t>e  read  as  if  providing  that  if  a- 
person  to  whom  an  action  to  recover  a  mining 
claim  accrues  is  a  minor,  the  period  of  disa- 
bility shall  not  be  part  of  the  time  limited  for 
the  comnienceniea  t  of  such  action,  which  may  be 
commenced  wittiin  two  yean  after  the  disability 
ceases. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Gent  Dig.  |  392;  Dec  Dig.  «=>72(3).} 

9.  LnCITATION  OF  AOnONS  *»5(1)— STATTJTBft 
— CONSTBUOTION. 

The  statute  of  limitations,  like  any  other 
statute,  is  to  be  construed  according  to  the  mani- 
fest intention  of  the  Legislature,  and,  in  as- 
certaining such  intention,  the  language  used 
should  be  construed,  U  possible,  according  to  the 
usual  meaning  of  the  words  used. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  %  13;  Dec.  Dig.  €=»5(1).] 

10.  DSBOBNT    AND    DISTRIBUTION    «=975  — 

Wnxs  «»722— Tmj:— TiMB  or  Vestinq. 
Under  the  statutory  provisions  and  proce- 
dure relative  to  the  estates  of  decedents,  the  ti- 
tle to  real  estate  vests  in  the  heirs  and  devisees 
at  the  moment  of  the  death  of  the  testator  or  in- 
testate, subject  only  to  the  right  of  possession  of 
the  executor  or  administrator  under  Bev.  Laws, 
8  6950,  for  the  payment  of  the  debts  and  expens- 
es of  administration,  with  the  right  in  the  ad- 
ministrator to  possession  until  the  estate  is  set- 
tled or  delivered  over  to  the  parties  entitled  by 
the  order  of  the  probate  court 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  8S  243-261,  260-262; 
Dec.  Dig.  <^75;  Wills,  Cent  Dig.  H  1728, 
1729;  Dec.  Dig.  «=»722.] 

11.  Limitation  of  Actions  ^»174(2)— Bar 
Against  Tbustee— Riqht  of  Cestui  Que 
Tbust. 

Whenever  tbe  right  of  action  in  a  trustee 
with  the  legal  title  is  barred  by  limitations,  the 
right  of  the  cestui  que  trust  is  also  barred,  but, 
if  the  legal  title  be  in  the  cestui  que  trust,  the 
statute  of  limitations  which  might  run  against 
the  trustee  will  not  cwstitote  a  bar  against 
the  cestui  if  be  be  under  disability. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  t  660;  Dec.  Dig.  «=j174(2).) 

12.  Descent  and  Dibteibution  €=990(1)— 
Right  of  Heibs— Estate  in  Adhinistba- 

TION. 

Where  an  administrator  or  executor  has 

been  appointed,  and  the  estate  is  in  tbe  course 
of  probate,  it  is  the  right  of  the  heirs  to  main- 
tain an  action  as  against  third  persons  for 
the  possession  of  tbe  realty. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution.  Gent  Dig.  »  351,  352,  S68.  876 ; 
Dec  Dig.  ^90(1).] 

13.  Limitation  of  Actions  ^=>174@) — Peb- 
SONAL  Representative— Statute. 

Under  Rev.  Laws,  S  5911,  providing  that 
every  person  to  whom  letters  testamentary  or 
of  administration  shall  have  issued  shall  execute 
a  bond  with  a  penalty  not  less  than  the  value 
of  the  personal  property,  including  rents  and 
profits,  and  may  be  required  to  give  an  addition- 
al bond  whenever  the  sale  of  realty  is  ordered, 
the  relationship  of  trustee  and  cestui  que  trust 
between  the  executor  or  administrators  and  the 
heirs  is  not  created  in  so  far  as  the  same  might 
apply  to  tbe  realty  of  an  estate,  so  that  the  rule 
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that  •  statute  of  UmitationB  ranning  against 
A  trastee  holding  the  legal  title  to  realty  runs 
also  against  the  cestui  does  not  apply. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  S  660;  Dea  Dig.  «=» 
174(2).! 

14.  Mines  and  Minerals  ^=»50— Ricovebt 

OF  Mining  Ci.aims— Statutes. 
fnder  Act  Cong.  July  26.  1S66,  c  262,  14 
Stat  252.  providing  for  the  patenting  of  min- 
ing claims,  Bev.  Laws.  %  4951.  providing  tliat 
uo  action  to  recover  mining  claims  shall  be  main- 
tained unless  plaintiff  or  those  under  whom  he 
claims  was  seised  or  possessed  of  such  daim 
within  two  years  before  the  commencement  of 
such  action,  and  section  49S2,  providing  that  no 
cause  of  action  upon  title  to  real  property  shall 
be  effectual  unless  the  person  prosecuting  the 
action  was  seised  or  possessed  of  the  premises 
in  question  within  five  years  before  the  commis- 
sion of  the  act  in  respect  in  which  the  action  is 
prosecuted,  and  section  4953,  referring  to  min- 
ing claims  as  such,  enacted  snbseqiient  to  the 
federal  statute,  applied  to  patented  as  well  as 
unpatented  mining  claims,  and  an  action  to  re- 
«oTer  a  patented  claim  must  be  commtmced 
within  two  years  from  the  time  when  plaintiff 
was  seised  or  possessed  of  such  claim. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals.  Cent  Dig.  S  136;  Dec  Dig.  «s>50.] 

19.  LiuiTATioN  OF  Actions  ®a»72@>— Hiiriiro 

CUIU— NOTICS— INFEBENCE. 

Minor  heirs  of  one  who  had  duly  patented 
mining  daim  were  entitled  to  notice  of  the  bos- 
tile  character  of  defendant's  p<»seB8ioQ,  which 
notice  could  not  be  given  them  until  they  were 
capable  in  law  of  receiTing  it:  so  that,  under 
the  statute  (Rev.  Laws.  %  4661  et  seq.),  they 
might  commence  an  action  to  recover  it  within 
two  years  after  majority,  when  they  were 
chargeable  with  notice. 

[Ed.  Note.— For  other  cases,  see  Limitatltm  of 
Aetkms,  Gent  Dig.  |  892;  Dec  Dig.  «s>72(3).] 

Appeal  from  Dtstrlcfc  Oonrt,  Dareka  Oonn- 
ty ;  Peter  Breen,  Judge; 

Aetlcm  to  quiet  title  by  Mair  YFrea,  bA- 
mlniatratrlx  of  the  estate  of  Tliomas  'Wren, 
deceased,  and  by  Mary  Wren  IndlTldoally 
and  llumias  Wren,  Jr.,  and  Marie  Wren, 
minors,  by  th^  gnardian  ad  Utem.  I*  F. 
Thomas,  against  l^omas  Dixon.  Judgment 
for  defendant;  and  plalntUEs  a^peaL  Affirm- 
ed as  to  appellant  Mary  Wren,  and  reversed 
as  to  appellants  Thbmas  Wrra,  Jr.,  and 
Ma^  Wren,  and  Jndgmoii  ordered  to  be 
entered  In  accordance  witb  the  prayer  of 
their  ccnnplalnt  to  the  stent  of  their  In- 
terest as  belrs  of  Thomas  Wren,  deceased. 

Thomas  Wren  died  on  the  8th  day  of  Feb- 
ruary, 1904,  leaving  a  widow  and  two  minor 
children.  At  the  time  of  bis  death  be  was 
the  owner  in  fee  simple  of  a  mining  claim 
and  mill  site  situated  In  the  Mt  Hope  min- 
ing district,  Eureka  cotmty,  Nev.,  known  as 
ibe  Uood  Hope  mining  claim  and  mill  site. 
Title  to  this  property  was  in  the  said  Thom- 
as Wren,  deceased,  at  the  time  of  his  death, 
by  United  States  patent  issued  to  him  by 
the  government  and  bearing  date  February 
16,  1883.  This  patent  was  duly  recorded  In 
the  recorder's  office  In  the  county  of  Eureka 
on  the  2d  day  of  February,  1911. 

Upon  the  death  of  the  said  Ibomas  Wren, 


his  last  will  and  testament  was  duly  ad- 
mitted to  probate  In  the  district  court  of  the 
Second  Judicial  district  in  and  for  Washoe 
county ;  and  on  the  18th  day  of  March,  1904, 
Mary  Wren,  widow  of  the  deceased,  was 
duly  appointed  and  gnalilied  as  administra- 
trix of  the  said  last  will  and  testament,  and 
ever  since  the  last-named  date  she  has  been 
and  Is  now  the  duly  appointed,  qualiOed,  and 
acting  administratrix  of  said  estate,  whldi 
said  estate  has  never  been  closed,  and  the 
same  Is  now  pending  in  the  dlstrlcrt  court 

In  1009  the  assessor  of  Eureka  county  as- 
sessed the  Good  Hope  mining  claim  and  mlR 
site  to  the  estate  of  Thomas  Wren,  deceased, 
at  the  rate  of  $10  per  acre,  under  the  stat 
utes  of  Nevada  as  enacted  by  the  session 
of  the  Legislature  of  1905.  The  amount  of 
taxes  accruing  thereon  and  payable  to  the 
county  by  reason  of  such  assessment  was 
flL8Q.  It  is  admitted  that  the  administra- 
trix of  the  estate  of  Thomas  Wren,  deceased, 
failed  and  neglected  to  pay  the  taxes  levied 
under  the  assessment,  and  thereupon  the 
treasurer  and  ex  officio  tax  reoelrer  of  the 
county  of  Sureka  advertised  the  property  as 
delinquent  In  the  paymoit  of  taxes,  and 
later  sold  the  property  to  the  defendant  here, 
Thomas  Dixon,  who  paid  the  tax  and  costs 
and  expenses  thereof  and  received  from  the 
tax  receiver  a  certificate  of  sale.  It  Is  ad- 
mitted that  during  the  period  of  redemption 
after  the  Issuance  of  the  certlflcate  of  sate 
neither  the  administratrix  of  the  estate  ol 
Thomaa  Wren,  deceased,  nor  any  person  act- 
ing tor  or  In  bdialf  tbe  minor  bdzs  of 
said  estate,  redeemed  the  property. 

On  the  SOtb  day  of  July,  1910,  the  county 
of  Eureka  made  and  executed  and  deliT«red 
to  Gliomas  Dixon,  the  d^^dant  here,  ita 
tax  deed  for  the  patented  mine  known  aa 
the  Qood  Hope  mining  claim  and  mill  site, 
property  of  l^maa  Wren,  deoeaeed,  and  a 
part  of  his  estate.  It  Is  adndtted  that,  in  so 
far  aa  the  tax  sale  and  proceedings  tliere* 
under  wen  concerned,  such  wen  regular, 
exc^  as  they  may  have  been  attected  by 
the  con8tltuti<mal-amendm^  of  1900,  Im- 
mediate^ utter  the  receipt  by  the  said  niom- 
as  Dlxcm,  defendant  herein,  €t  the  certificate 
of  sale  of  tbe  Good  Hope  mining  daim  and 
mill  site  In  the  year  1909,  he  stored  Into 
possession  of  the  patented  mine  andmillslte; 
and  it  la  admitted  that  he  has  remained  In 
actual,  continued,  open,  notorious,  and  excln- 
slve  possesion  there(H^  dalming  the  same 
adverse  to  all  persons,  said  entry  and  posses- 
sion dating  fr<Hn  the  month  ct  January,  1910. 

It  Is  admitted  that  during  the  years  1910, 
1911,  1012,  and  1914  the  county  assessor  as- 
sessed this  property,  consisting  of  a  -patentr 
ed  mining  claim  and  mill  site,  to  the  defend- 
ant herein  In  the  manner  provided  by  law, 
and  that  tiie  defendant  paid  all  tbe  taxes 
so  levied  and  assessed  against  this  proper- 
ty for  the  years  1910;  1911,  1912,  and  1914, 
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to  Oie  county  tieasiirar  of  Bnreka  coontar. 
It  is  admitted  that  Mary  Wren,  the  admlnls- 
tratilx  et  the  estate  of  Thomas  Wrai,  Thomr 
as  Wren,  Jr.,  and  Marie  Wren  are  the  b^rs 
at  law  of  the  said  Thomas  Wren,  deceased, 
and  that  said  Marie  Wren  and  Thomas 
Wren,  St.,  were  at  the  time  of  the  death  of 
Thomas  Wren,  and  were  at  tHe  time  t)£  the 
commencement  of  this  actltm,  minors. 

Tbia  action  was  commenced  In  the  district 
court  of  the  Third  Jndldal  district  In  and 
for  the  connty  of  Eureka  on  Jnly  S,  1914,  by 
Mary  Wren,  as  administratrix  of  ttie  estate 
of  Thomas  Wren,  deceased,  and  also  by 
Mary  Wren  in  her  Individual  capacity,  and 
by  Olumias  Wren,  Jr.,  and  Marie  Wrm. 
minors,  by  and  throogh  their  guardian  ad 
litem,  L.  F.  Thomas.  The  action  was  <»ie 
to  gnlet  title  in  the  plaintiff.  The  case  was 
submitted  to  the  trial  court  on  an  agreed 
statemoit  oC  facta  Judgment  being  ren- 
dered fc»  the  defendant  quleUng  title  to  the 
property  In  him,  appeal  Is  taken  to  this 
court  from  that  judgment. 

Section  1  of  article  10  of  the  GnistltaUon 
was  originally,  and  priw  to  1002,  as  follows: 

"The  Legislature  shall  provide  by  law  for  a 
uniform  and  equal  rate  of  assessment  and  taxa- 
tion, and  shall  prescribe  such  regulations  as 
shall  secure  a  jnst  -valuation  for  taxation  of  all 
propert7.  real,  personal,  and  possessory,  except- 
ing mines  and  mining  claims,  the  proceeds  of 
which  alone  aball  be  taxed,  and  also  excepting 
soch  property  as  may  be  exempted  by  law  (or 
manicipal,  ^ucatlonal,  literary,'  scientific,  re- 
Ugioas,  or  charitable  porposes," 

At  the  leglBlatlve  session  of  1890,  and  on 
Mardi  3d  of  that  year,  an  amendment  to 
this  section  of  the  Constitution  was  proposed 
and  passed  (St  1890,  p.  180).  and  on  March 
6,  1001,  the  same  was  again  passed  by  the 
Legislature,  (St.  1901,  p.  136) ;  and  at  the 
general  election  In  November,  IWZ,  it  was 
approved  by  the  people.  TbAa  amendment 
to  section  1  of  article  10  was  as  follows: 

"Bat  the  acreage  ot  patented  mining  claims 
shall  also  be  assessed  at  a  valastlon  of  ilO  per 
acre." 

The  Legislature  of  1905  passed  an  act, 
section  1  of  which  provides: 

*^t  Is  hereby  made  the  duty  of  the  assessors 
In  the  varioos  counties  of  me  state  to  place 
npon  the  assessment  rolls  of  their  respective 
counties  all  patented  mines  situated  within  such 
coandes,  which  mines  shall  be  assessed  for  tax- 
atltm  at  the  valuation  placed  upon  tbem  by 
section  1  of  article  X  of  the  Constitution  of  the 
state  of  Nevada,  as  amended  by  resolution  pro- 
posed and  passed  at  the  Nineteenth  Session  of 
the  Nevada  Legislature,  March  3,  ISOO,  agreed 
to  and  passed  at  the  Twentieth  Session,  March 
6,  1901,  and  approved  by  vote  of  the  people  at 
the  general  election  in  November,  1002."  Ses* 
•ion  Acts,  1005.  p.  81. 

m  the  year  1903  (St  1003,  p.  289)  the  Leg- 
l^tore  of  this  state  proposed  and  passed 
a  Constitutional  amendment  to  section  1  of 
artlde  10,  and  in  March,  1000  (St  1005,  p. 
827),  this  amendment  was  again  passed  by 
tbe  Legislature,  and  at  the  general  Section 
of  1006  It  was  ratified  the  vote  tbe 
people.  Section  X  of  artl<de  10  of  tbe  Ocm- 


sUtotlon  (Rsvlsed  laws  1912,  |  S52),  as  thua 
amended  by  poimlar  vote  at  the  election  <tf 
1006,  reads  as  follows: 

"Sec.  1.  The  Legislature  shall  provide  by  law 
for  a  uniform  and  eqaal  rate  of  assessment  and 
taxation,  and  shall  prescribe  aucb  reflations  as 
shall  secure  a  Just  valuation  for  tax&tion  of  all 
property,  real,  personal  and  possessory,  except 
mines  and  mining  daims,  when  not  patented,  the 
proceeds  alone  o(  which  shall  be  assessed  and 
taxed,  and,  when  patented,  each  patented  mine 
shall  be  assessed  at  not  less  than  five  hundred 
dollars  ($600)  except  when  one  hundred  dollars 
($100)  in  labor  has  been  actually  performed  on 
such  patented  mine  during  the  year,  in  addition 
to  tbe  tax  upon  tbe  net  proceeds;  and,  alao  ex- 
cepting such  property  as  may  be  exempted  by 
law  tat  municipal,  educational,  Uteraiy,  sctsn- 
tifie  or  other  eoaritable  purposes." 

No  legislation  was  passed  pursuant  to 
this  new  constitutional  prorldon  until  1013. 

SweMiey  &  Morehouse,  of  Reno,  for  ap- 
pellants. O.  B.  Henderson  and  Carey  Van 
Eleete,  both  of  Elko,  for  respondent 

McCARRAN,  J.  (after  stating  tbe  facts 
as  above).  As  we  view  the  case  at  bar.  it 
presents  two  questions  of  primary  Impor- 
tance: First,  in  view  of  the  provisions  of 
section  1  of  article  10  of  the  Constitution  of 
this  state  as  amended  In  1906  (St  1907,  p. 
GOl).  was  the  assessment  made  In  1909  by 
the  assessor  of  Ehireka  fxianty  of  $10  per 
acre  on  the  patented  mining  claim  of  Tbom- 
as  Wren,  deceased,  a  valid  assessment,  and 
Incidental  to  this,  were  tbe  certificate  of 
sale  and  deed  made  to  the  defendant  Dixon 
valid  infttruments?  Second,  Is  the  action 
barred  by  the  statute  of  limitations?  We 
sbail  approach  these  questions  in  the  otAer 
stated. 

[1,2]  At  the  outset  let  ns  bear  In  mind 
that  It  was  not  nntil  after  the  consUtntlon- 
al  amendment  of  1902  that  mining  claims 
were  at  all  assessable  In  this  state.  The 
amendment  to  the  Constitution  adopted  that 
year  provided  for  the  assessment  of  patent- 
ed mining  claims  at  a  valuation  of  $10  per 
acre.  Pursuant  to  that  particular  amend- 
ment and  only  pursuant  tbereto,  the  Legis- 
lature of  190S  (St  lOOSi  p.  81)  passed'tbe 
Act  authorizing  assessors  to  assess  patented 
mines ;  and  the  statute  in  tliat  respect  points 
for  its  authority  directly  and  spedflcally 
to  the  omstitntional  amendment  adopted  at 
the  general  election  in  November,  1002.  This 
statute  took  its  constitutional  authority  and 
Its  operative  vitality,  so  to  speak,  directly 
from  tbe  constitutional  amendment  provid- 
ing for  the  assessmMit  of  patented  mines  at 
a  flat  valuation  of  $10  per  acre. 

It  will  be  unnecessary  for  us  to  oonmaent 
on  or  even  conjecture  as  to  the  reasons  that 
impaled  the  Legislature  of  1003  to  take  the 
initial  st^  in  setting  aside  tbis  particular 
amendment  to  section  1  of  article  10  of  the 
Constitution ;  aufllce  It  to  aay  that  it  passed 
another  amendment  to  that  section  and  ar- 
ticle of  the  (Sonstitntion,  whldi  at  Its  adop- 
tion at  tiie  general  ate<^on  of  1006  strwA 
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completely,  nallifled,  and  set  aside  this  for- 
mer proTlsloD.  Section  1  of  article  10  of 
tbe  Constitution  (Rev.  Laws.  S  352)  after  Its 
adoption  In  1906  provided: 

"The  Legislature  shall  provide  by  law  for  a 
QDiform  and  equal  rate  of  assessment  and  taza> 
tion,  and  ahaU  prescribe  such  regulations  aa 
shall  secure  a  juat  valuatioii  for  taxation  of  all 
property,  real,  personal  and  oossessory.  except 
mines  and  minmg  daima,  when  not  patented, 
the  proceeds  alone  of  which  shall  be  assessed 
and  taxed,  and,  *chen  patented,  each  patented 
mine  mHoU  be  aetetaed  at  not  lett  than  five 
hundred  doUart  ($S00)  except  lohen  one  hundred 
dollart  ($100)  in  labor  has  ieen  actually  per- 
formed on  $wh  patented  mine  during  the  year 
[we  italicize],  Iq  addition  to  the  tax  upon  the 
net  proceeds ;  and,  also  excepting  sach  property 
as  may  be  exempted  by  law  for  muoicipal,  edu- 
cati<HiaI,  llteraiy,  scientific  ot  other  charitable 
pnrposea." 

It  muBt  be  remmbeied'  that  the  assesament 
made  by  the  aaBeesor  of  Boieka  county  upon 
which  taxes  became  delinquent  and  by  rea- 
son of  which  certificate  of  sale  and  tax  deed 
were  olttmately  Issued  to  respondent  was  in 
1009,  some  three  years  after  the  adoption  of 
that  amradment  to  section  1  of  artlde  10  ot 
the  Constitution  last  quoted.  It  is  the  ccm- 
tentlon  of  respondent  here  tliat,  inasmuch 
as  no  statute  was  enacted  carry^g  out  the 
provisions  of  this  Constitutional  amendment 
until  1913,  four  years  after  the  assessmrat 
of  1909,  therefore  the  statute  of  1905,  en- 
acted under  the  provisions  of  the  former 
constitutional  amendment  providing  for  the 
assessment  of  patented  mines  on  the  basis 
of  $10  per  acre,  was  In  full  force  and  effect 
In  1009 ;  and  they  support  this  contention  1^ 
the  assertion  that  the  Constitutional  amend- 
ment of  1906,  fixing  the  assessment  of  patent- 
ed mines  at  not  less  than  $500,  was  not  self- 
executing  and  required  some  statute  similar 
to  that  ot  1913  to  put  tbe  principle  In  oper- 
ation. 

Assuming  the  correctness  of  respondent's 
position  as  to  the  operative  effect  of  the 
consUtuttonal  amendment  of  1906,  which 
question  we  de^  unnecessary  for  determina- 
tion, it  does  not  to  onr  mind  strengthen  their 
position  as  supporting  the  validity  of  the 
assessment  made  under  the  statute  of  1905. 
It  will  not  be  contended  that  tbe  statute  of 
1906  would  have  been  operative  or  effective 
for  any  purpose  under  the  Constitution  of 
this  state  before  tbe  adoption  of  the  constitu- 
tional amendment  of  1903.  The  statute  of 
1905  could  only  be  effective  under  the  anthor- 
Ity  of  the  amendment  to  the  Constltntlon 
of  date  last  named.  Moreover,  the  peculiar 
wording  and  phraseology  of  the  statute  of 
1905  is  not  to  be  overlooked.  This  statute 
does  not  attempt  in  its^  to  direct  by  spedflc 
language  the  assessment  of  patented  mines 
on  the  basis  of  $10  per  acre.  On  the  other 
band,  it  studiously  avoided  such  language 
and  pointed  lUrectly  to  a  sectI(Ht  and  an  ar- 
ticle of  tbe  Constitution,  naming  the  date  of 
Its  adoption  as  being  tbe  law  upon  which  and 
by  reason  ot  which  the  itatute  itself  would 


be  mandatory  on  the  several  assessors  re- 
quiring them  to  assess  "at  the  valuation 
placed  upon  them  [patented  mines]  by  sec- 
tion 1  of  artide  10  of  Uie  Constitution  of  the 
state  of  Nevada  as  amended,"  etc  Did  this 
statute  have  operative  vitality?  Was  it  In 
force  and  effect  after  the  section  of  the  Con- 
stitution upon  which  it  rested  for  that,  vital- 
ity was  by  popular  will  abrogated  and  a 
new  and  irreconcilable  policy  thereby  set  up 
in  its  stead?  Whatever  might  be  said  as  to 
the  force  and  effect  of  this  statute  up  to  tbe 
time  of  the  adoptl<m  of  the  amendment  of 
1906,  we  are  unable  to  find  a  rule  that  would 
give  it  operative  toroa  In  the  absence  of  a 
saving  clause  In  the  newly  adopted  consti- 
tutional provision  or  in  s<Hne  other  clause  at 
the  Constitution  Itself  some  three  years  after 
the  ad(^<m  of  the  new  oonstitutlonal  pro- 
vision, which  was  in  itself  InoonsisteDt  and 
irrec(»idlaMe  with  that  statute;  Our  position 
In  this  respect,  based  upon  the  doctrine  as 
we  find  it  established,  may  be  bluntly  ez- 
pressed  thus:  The  constitutional  amend- 
ment of  1906,  fixing  a  niiti*Tnniw  TaluaCton  (tf 
$600  upon  patented  mines,  absolute  nallifled 
the  statute  of  1906,  wUdi,  taking  Its  an- 
thori^  £rom  an  abro0ited  constitutional 
ameodmoit^  fixed  the  Talnatiott  at  the  ar- 
bitrary figure  of  $10  vesr  acre. 

Statutes  may  be  nullified,  in  so  far  as  fu- 
ture operation  is  concwned,  by  a  Gonstitutlon 
as  well  as  by  statute.  Cass  t.  Dillon,  2  Ohio 
St  60&  Indeed,  it  would  be  strange  if  it 
were  otherwise.  The  Constitution  Is  the 
direct,  positive,  and  limiting  voice  of  the 
people^  It  may  establish  a  policy,  fix  a  limit 
to  legislation  on  a  given  subject,  or  prohibit 
qtedfled  acts  as  being  performed  by  puMlc 
servants.  As  said  Mr.  Justice  fniomtm, 
in  the  case  of  Oakland  Paving  Ca  v.  Hilton: 

*'In  fact  it  is  tlie  mAeam  declaration  of  tlw 
paramount  organic  law  operating  on  all  depart- 
ments of  the  government,  expressed  in  the 
clearest  and  strongest  language  of  prohibition. 
No  act  can  be  done  by  any  department  con- 
trary to  its  provisions.  It  is  a  law  absolutely 
controlling  Uie  legislative,  executive,  and  ju- 
dicial departments  of  the  government.  It  takes 
effect  on  ''laws  already  passed  as  well  as  to 
those  to  be  enacted  in  the  future."  Oakland 
Paving  Co.  T.  Hilton,  69  CaL  479.  U  Pa&  8. 

Onr  posltifHi  here  Is  based  upon  the  doc- 
trine whldi  we  find  emln^tly  supported  by 
authority,  to  the  effect  tliat,  in  the  absenoe 
of  a  saving  clause,  flie  adoption  of  a  new 
Constitution  or  the  amendment  of  an  old 
OonsUtotiou  operates  to  supersede  and  re- 
vote  all  {oevloQB,  Inconsistent,  and  irreconcil- 
able constitutional  and  statutory  iwovWons 
and  rights  exradsed  thereunder,  at  least  so 
far  as  their  future  operation  is  concerned. 
6  R.  a  li. 

The  Supreme  Onirt  of  the  United  States. 
In  dealing  with  the  question  of  the  ^ect  of 
federal  ciHisUtattonal  amendments  on  the 
existing  Cwstitutlons  and  statutes  of  the 
several  states,  speaking  through  Mr.  Jus- 
tice Harlln.  In  tbe  ease  of  Neal  t.  State  of 
DeUware^  103  U.  &  870;  26  U  Bd.  S87, 
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held,  In  snbstance,  that  the  legal  effect  of 
tbe  adoption  of  amendineiits  to  the  federal 
ConstltiitlOD  and  the  laws  passed  for  their 
enforcement  was  to  annul  so  much  of  the 
state  Gonstltation  as  was  Inconsistent  there- 
with. 

The  state  of  Pennsylvania,  In  adc^Ung  a 
new  Constitution,  incorporated  tbe  proTlslon 
that  all  pre-exlstiiig  laws  not  Inconsistent 
with  Itself  should  contlnu^e  In  force.  Prior  to 
the  adoption  of  this  Gonstitntioii,  and  prior 
to  the  establishment  or  ratification  of  the 
federal  Constitution,  the  state  of  Pennsyl- 
vania liad  a  constitutional  provision  prescrib- 
ing the  requisites  for  the  establishment  of 
dtlzenahlp.  The  new  Constitution  of 
Penn^lvania,  passed  after  the  act  of  Con- 
gress of  1799,  Is  entirely  silent  on  the  subject 
of  citizenship,  save  and  except  as  it  re- 
tained, by  specie  provision,  pre-existing  laws 
not  Inconsistent  with  itself.  In  the  case  of 
United  States  v.  Villato,  2  DalL  370, 1  L.  Ed. 
419,  the  matter  before  the  United  States  Cir- 
cuit Court  for  the  District  of  Pennsylvania 
turned  upon  the  question  whether  tbe  prison- 
er indicted  for  treason  had  become  a  citi- 
zen of  the  United  States  in  consequence  of 
the  oath  taken  and  subscribed  by  him  on 
the  11th  day  of  May,  1793,  under  the  pro- 
visions of  the  former  laws  and  Constitution 
of  Pennsylvania.  The  question  was  decided 
on  tbe  existence  or  nonexistence  of  the  for- 
mer law  of  citizenship  of  that  state  after  the 
adoption  of  the  new  Constitution,  which,  al- 
though It  contained  the  provision  that  all 
pre-existing  laws  should  continue  in  force, 
was  silent  on  the  question  of  citizenship. 
One  of  the  justices  of  the  Oircnlt  Court  In- 
dulged In  this  language: 

*Tb»  act  of  assembly  Is  obviously  inconsistent 
with  the  existing  ConstltutiDn  of  the  state,  and 
therefore  cannot  be  saved  by  mnoral  pro- 
vision of  tiie  schedule  annexed  to  it/* 

Another  of  the  Justices  applied  fbe  same 
rale  In  different  language,  tbaa: 

"The  only  act  of  naturalization  Buggested, 
depends  upon  tbe  existence  or  nonexistence  of 
a  law  of  Pennsylvania;  and  It  is  plain  that 
niKm  the  abolition  of  the  old  CcmsututioQ  of 
the  state,  tfae  law  became  inconsistent  with  the 
provisions  of  the  new  Constitntion,  end,  of 
course,  ceased  to  exist  long  before  tbe  sapposed 
act  of  naturalization  was  performed." 

Here  was  a  case  in  which  a  given  sub- 
ject, namely,  citizenship,  was  specifically 
dealt  with  by  a  provision  of  the  former  Con- 
stitntion of  the  state  of  Pennsylvania.  At 
the  time  of  the  enactment  of  the  new  Con- 
stitution of  that  State,  what  might  be  termed 
a  saving  clause  was  incorporated  therein, 
which  saving  clause  would  seem  to  keep  in 
force  and  effect  pre-existing  laws  not  in- 
consistent with  the  new  Constitution.  On  the 
subject  of  dtlzenship,  however,  the  new  Con* 
stitutlon  made  no  mention;  it  was  absolutely 
silent  The  Circuit  Court,  in  deciding  the 
matter,  spedflcally  referred  to  the  fact  that 
tbe  circumstances  of  the  case  rendered  It  un- 
necessary to  Inquire  Into  tbe  relative  Juris- 
diction of  tlw  state  and  federal  fOTwninents 


on  the  subject  of  citizenship,  bat  decided  the 
question  rather  In  the  light  of  the  rule  assert- 
ed in  the  quotations  above  set  forth,  and 
which  by  analogy  we  deem  applicable  here. 

In  tbe  case  at  bar  we  find  a  former  consti- 
tutional provision  levying  an  arbitrary  as- 
sessment in  the  way  of  taxation  upon  a  spe- 
cific cliaracter  of  property,  and  under  the 
provisions  of  that  Constitution  we  find  a  stat- 
ute enacted  whl(A  statute  points  to  that  con- 
stitutional provision  for  Its  operative  force 
and  effect  Some  years  later  another  consti- 
tutional provision  Is  adopted  dealing  with 
tbe  same  snbject  as  that  dealt  with  in  the 
former.  The  latter  a»istitutlonal  provision, 
however,  not  only  nullifies,  but  absolutely 
abrogates  and  sets  aside,  the  former  constitu- 
tional provision;  and  under  such  condition, 
we  are  asked  to  bold  In  force  and  effect 
without  even  the  pretense  of  a  saving  clause, 
a  statute  enacted  under  the  former  constitn- 
tional  provision,  inconsistent  with  the  latter. 
But  the  rule  of  law  Interwoven  into  the  best- 
considered  decisions  is  otherwise,  and  this 
rule  is  so  well  asserted  and  by  sudi  eminent 
authority  that  we  cannot  hesitate  to  apply  it 
where,  as  here.  It  appears  so  applicable. 
6  R.  C  L.  Again,  referring  to  the  cont^Uon 
that  the  newly  amended  sectim  of  tbe  Con- 
stitution was  not  self -executing,  we  may  say 
that  even  though  such  contention  be  conced- 
ed, the  provision  was,  however,  prohibitory 
in  its  character.  Inasmuch  as  it  n^tived  the 
idea  of  the  assessment  of  patented  mines  on 
a  basis  of  less  than  fSOO  in  valuation. 

The  principle  to  b©  applied  here  la  aptly  il- 
lustrated In  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  case  of 
Norton  v.  Board  of  Com'rs,  129  U.  S.  479,  9 
Sup.  Gt  322,  32  L.  Ed.  774.  The  Constitu- 
tion of  the  state  of  Tennessee,  prior  to  March 
26, 1870,  contained  this  general  provision: 

"The  General  Assembly  shall  have  power  to 
authorize  the  several  counties  and  incorporated 
towns  in  this  state  to  Impose  taxes  for  county 
and  corporation  purposes  respectively,  m  such 
manner  as  shall  be  prescribed  by  law ;  and  aU 
proper^  shall  be  taxed  according  to  its  value, 
upon  ue  principles  established  in  regard  to 
state  taxatfou."   Const  1884-36,  art  2,  1  20. 

On  the  8th  day  of  Febmary,  1870,  the  as< 
aembly  of  the  state  of  Tennessee  enacted  a 
statute,  nnder  this  provision  et  tbe  Oonirtltu- 
tlon,  anthorizing  the  <dty  of  Brownsville  to 
Issue  corporate  bonds  to  the  amount  of  $200,- 
000  for  railroad  purposes,  and  further  au- 
thorising the  corporate  author!^  of  the 
of  Brownsville  to  levy  annually  an  assess- 
ment upon  all  the  taxable  property  within 
the  limits  of  the  corporation  sufficient  to  pay 
the  annual  interest  on  the  bonds,  and  also 
to  establish  a  sinking  fund  for  the  ultimate 
redemption  of  the  btmds.  On  ttie  6th  day  of 
May,  1870,  this  constitutional  provision  (MC 
the  state  of  Tennessee  was  by  pnUlc  vote 
amended  by  the  addition  of  other  sections, 
one  of  which  provided: 

"But  the  credit  of  no  coun^,  city,  or  town 
shall  be  ^ven  or  loaned  to  or  In  aid  of  any 
person,  company,  assodation,  or  corporation, 
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except  apon  an  «TecttoQ  to  be  first  beld  by  the 
qualified  voters  of  Buch  county,  city,  or  town, 
and  the  aseeot  ol  tbree-foarths  of  tbe  votes  cast 
at  said  election.  Nor  shall  anr  county,  city, 
or  town  become  m  stockholder,  with  otbers,  in 
any  company,  association  or  corporatitm,  ex- 
cept upon  a  like  election,  and  the  aasent  of  a 
like  majority." 

Another  section  of  the  amendment  read: 

"All  lawB  and  ordinances  now  in  force  and 
in  use  in  this  state,  not  inconsistent  with  this 
Constitution,  shall  continue  in  force  and  use 
until  they  shall  «cpire.  or  be  altered  or  repeal- 
ed by  tbe  Leffialature.** 

The  qnestlon  before  the  Supreme  Court  of 
the  United  States  was  as  to  the  effect  of  the 
coDStitntlonal  amendment  upon  the  act  of 
the  Legislature  passed  prior  to  the  adt^tlon 
of  that  amendment  A  oonuideratlon  of  the 
reasoning  therein  resorted  to  by  the  learned 
Chief  Justice  of  the  Supreme  Court  of  the 
United  States,  keeping  In  mind  Its  applica- 
bility to  tbe  point  under  considenitlra  here, 
aids  us  Id  making  our  position  more  ladd. 
It  was  there  pointed  oat.  In  the  opinion  writ- 
ten by  Mr.  Justice  Fnller,  that  the  Inhibition 
contained  In  the  constltntlonal  amendment 
was  self-ezecutlDg  as  an  in]ilMtl<xt,  and,  al- 
though It  might  require  a  new  and  additional 
act  of  the  Legislature  to  put  the  fuU  force 
and  effect  of  the  constitutional  provision  Into 
(Mperatlw,  nevertheless  the  oonutttutlonal  pro- 
TlsiMi  itself  negatived  the  Idea  of  the  very 
tiling  provided  for  In  the  former  legislative 
act,  and  benoe  prohibited  the  mnnldpaUty 
from  proceeding  thereunder,  Th^  court  there 
laid  special  emphasis  upon  the  tact  that, 
even  thongb  the  new  oMlsUtatimial  provision 
In  its  entirety  was  not  self -executing,  tbe  Id- 
hltdtion  set  up  hy  the  amoidment  vras  self- 
ezecutlng.  Thus  the  statute  enacted  on  the 
8th  day  of  February,  1870,  by  the  assembly  of 
the  state  of  Trainessee,  conferring  power,  un- 
der a  former  constltnttfmal  provUion,  to  a 
municipality  to  perform  a  spedfic  act,  al- 
though neither  amended  nor  repealed,  was 
made  *  Inoperative;  becanae  the  very  thing 
which  it  atfthwlsed  the  mnnldpaUty  to  do 
was  pn^blted  by  the  ctmatitntional  amend- 
ment of  May  6th  of  the  same  year.  The 
court  there  refers  to  the  prlndple  laid  down 
In  the  cases  of  Concord  v.  Portsmouth  Sav- 
ings Bank,  S2  U.  S.  625,  23  L.  Ed.  828,  and 
Ballroad  Company  v.  Falconer,  103  U.  S.  821, 
26  L.  Ed.  471,  and  draws  attention  to  the  dis- 
tinction between  the  operation  of  a  constitu- 
tional limitation  upon  the  power  of  the  Legis* 
lature  and  of  a  constitutional  Inhibition  upon 
the  munldpallty  Itself. 

"In  the  former  case,"  says  tt|e  court,  "past 

legislative  action  is  not  necessarily  affected ; 
while  in  the  latter  it  is  annulled.  Of  course, 
if  an  entirely  new  organic  law  ia  adopted,  pro- 
vision in  the  schedule  or  some  other  part  of  the 
instrument  must  be  made  for  keeping  in  force 
all  laws  not  Inconsistent  therewith.  •  •  • 
But  such  a  provision  does  not  perpetuate  any 
previous  law  enabling  a  municipality  to  do  that 
which  it  is  subsequently  forbidden  to  do  by  the 
Constitution." 

So  In  Qw  case  at  bar  we  say,  assomlng  that 
parts  ot  tbe  constitutional  amendment  of 


1906  required  future  le^slatton  to  put  them 
in  operation,  that  phase  of  the  constitutional 
amendment  of  1006  which  «(tabllshed  a  mln- 
imum  valuation  to  be  placed  as  an  asses»- 
moit  against  patented  mining  d^ms  specif*' 
ically  negatived  the  idea  of  a  lesser  valua- 
tion, and  hence  prohibited  assessment  of  pat- 
ented mining  claims  on  tbe  basis  of  $10  per 
acre.  HiIs  pn^Ibltion  was  Immediately  self- 
executing,  and  required  no  statute  to  either 
emphasize  Its  inhibition  or  to  place  It  In  opra^ 
atlon.  So  tbe  statute  of  1905,  whidt  provid- 
ed for  an  aasesamwit  of  patented  mines  on 
the  basis  of  a  lesser  valuation  than  that  fil- 
ed spedflcally  as  a  minimum  by  the  consti- 
tutional amendment  of  1906,  although  nei- 
ther repealed  nor  amended  by  legislative 
act  until  1813,  became  a  nullity  after  the 
adoption  of  tills  constitutional  amendment. 
Inasmuch  as  Its  operation  would  be  In  direct 
contraventiML  to  the  Inhibition  established  by 
the  amendment.  It  was  undoubtedly  the  in- 
tention of  the  people  of  this  state,  when  they 
adopted  this  ocHistitntional  amendment,  to 
foster  and  oKOurage  the  mining  Industry  of 
this  state  and  to  promote  develt^ment  of 
mineralized  ground;  and  to  that  end  they 
declared  that  patented  mines  should  he  ex- 
empt where  development  or  pro^iect  work 
was  performed  thereon  at  least  to  the  extent 
of  $100^  and,  where  no  such  labor  was  per^ 
formed,  tbe  patented  mine  shoold  be  assessed 
for  sat  less  than  fSOO, 

[S]  Mr.  Cooley,  in  bis  watk  on  Ooostlta- 
tional  Lludtations,  says: 

"The  object  of  construction,  as  applied  to  a. 
written  Constitution,  is  to  give  effect  to  the 
intent  of  the  people  in  adoDting  it  In  the  case 
of  all  written  laws,  it  is  tne  intent  of  the  law- 

ever  that  is  to  be  enforced.  But  this  intent 
to  be  found  in  the  instrument  itself.  It  is  to> 
be  presumed  that  language  has  been  emplored 
witn  sufficient  precision  to  convey  it,  and  un- 
less examination  demonstrates  that  tbe  pre- 
sumption does  not  hold  ^ood  in  the  particular 
case,  nothing  will  remain  but  to  enforce  it."' 
Cooley,  Constitutional  imitations  (6th  Ed.)  69, 

The  same  principle  may  be  found  In  v^li- 
cation  in  the  cases  of  People  ex  rel.  Decatur 
&  State  Une  By.  Cow  v.  McRoberta,  62  la  88, 
and  UltctaeU  v.  LftStLwB.B.&aCo^68 
IlL  286. 

[4]  This  oonr^  In  the  case  of  Goldfldd 
Consolidated  Mines  Co.  v.  State.  36  Nev.  178,. 
127  Pac.  77,  bad  under  omslderation  tbe  coO' 
Stmction  and  applicatlai  of  sedlon  1  of  ax^ 
tide  10  ot  tbe  Constitution  as  amended  In 
1906,  and  there  held  that,  where  ¥100  wortb 
or  more  of  labor  has  been  expended  on  a 
patented  mining  claim  during  any  one  year 
and  prior  to  tbe  time  of  assessmoit,  tbe  mine 
Is  exempt  from  taxation  except  on  ttie  pro- 
ceeds thereot  Following  the  decision  In  that 
case,  it  may  be  that  ttds  seeticm  of  the 
Cfmstitntim  sets  np  two  dbrtlnct  natives,. 
L  «:  First,  a  patented  -mine  cannot  be  as- 
sessed at  less  than  9C00  If  the  labw  has  not 
been  performed;  second,  a  patented  mine  on 
wbldi  the  labor  has  been  performed  cannot 
be  assessed  at  either  more  or  Issb  than  JSOO 
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— "li  exempt  from  taxation  except  on  the 
vroGeeds  tberet^**  Gtoldfleld  Oonaolidaied 
liloes  Co.  T.  State,  supra. 
Connsel  tor  respondent  aOa  the  qoeetion: 
"Does  this  section  of  tbe  Constitntlon  con- 
tain within  its  own  terms  a  complete  rule  of 
conduct  protecting  tbe  right  of  exemption  for 
ilOO  worth  of  work  done  upon  a  patented  min- 
ing claim?" 

We  may  answer  this  by  saying  that  In  this 
respect  It  makes  no  difference,  bccatufe,  If  the 
labor  was  performed,  assessment  for  any 
sum  was  prohibited;  hence  the  assessment  in 
this  case  would  be  void.  If  labor  was  not 
performed,  the  assessment  for  a  sum  less 
than  $500  was  prohibited;  hence,  the  assess- 
ment in  this  case  would  be  void.  The  case 
presented  here  emphasizes  the  mle  that  pro- 
hibitory provisions  In  a  Constitution  are 
nsnally  self-executing. 

It  is  apparent  that  In  either  event  above 
referred  to  a  patented  mine  cannot,  under  the 
prdrlsions  of  this  secUon  of  the  Constitution 
and  in  tbe  light  of  the  rule  of  this  court  In 
the  Goldfleld  Case,  supra,  be  assessed  for 
less  than  $500.  Here  was  a  new  provision  In 
the  organic  law  of  the  state,  one  that  set  up 
a  prohibition  which  in  itself  required  no  leg- 
islation to  execute;  one  that  negatived  fu- 
ture legislation  as  to  tbe  matter  covered  by 
Che  prohibition;  one  that  nalUBed,  repealed, 
and  set  aside  the  future  efficacy  of  then  ex- 
isting legislation,  provisions  of  which  were 
in  contravention  to  this  prohibition.  Here 
was  a  constitutional  provision  which  with 
no  macertalnty  limited  the  assessment  of  pat- 
ented mines  by  fixing  a  minimum  less  than 
which  no  assessment  was  to  be  valid.  It  re- 
qaiiea  no  furtber  citation  of  anthoritiea 
tlian  those  we  have  herein  set  forth  to  sqi>- 
port  the  pn^osldon  tliat  any  act  which 
came  within  the  prohibition  was  void,  and 
any  statute  which  sought  to  contlnne  a  poli- 
cy expressly  prohibited  hy  this  Oonstitution- 
al  provision,  whether  enacted  ivlor  or  snbse- 
quoit  to  the  adoption  of  the  ConstltuUmial 
amendment,  waa,  in  Uie  absoice  of  a  saving 
clause  in  tbe  Constitution  itself  nnllifled. 
There  can  be  no  question,  aa  we  view  the  Blt> 
nation,  that  the  statute  of  1906  providing  for 
the  assessment  of  patented  mines  on  a  basis 
wlildi  fell  within  tlie  q>eclflc  prohibition  of 
tbe  constitutional  amendment  of  1906  waa 
after  the  adoption  of  that  ccnottitutlonal 
amendment  nullified,  r^>ealed,  and  set  aside 
as  much  so  u  tfaongii  it  liad  never  existed. 

[i]  The  mle  is  stated  and  supported  by 
authority  that  pnditbitory  provlsionB  in  a 
Constltntlfm  are  usually  -  self-executing  to 
the  extent  that  anything  done  in  violation 
of  them  is  void.  6  B.  O.  L.  ffli;  State  ex  reL 
I^lgado  T.  Homero,  17  N.  li.  81,  124  Pac. 
648,  Ann.  Gas.  10140,  1114.  This  doctrine 
waa  applied  by  the  Supreme  Court  of  Cal- 
ifornia in  a  s^les  of  cases  arising  after  tbe 
adoption  of  the  new  Constitution  of  that 
state  in  1870,  The  case  of  OalUand  Paving 
Ca  T.  HUton,  supra,  prraents  a  question  very 


mudi  like  that  at  bar,  and  it  wlU  be  noted 
that  In  that  case  the  court  held  tlu^  when  a 
constitutional  provision  Is  prohibitory  in  Its 
language,  no  l^;ialatl(Hi  la  required  to  execute 
such  provision ;  for  it  is  then  self-executing. 

"Every  constitotional  provWon,"  says  the 
court,  ''is  self-executing  to  this  extent,  that 
everyUiioK  done  in  violation  of  it  Is  votd." 

To  the  same  effect  we  find  the  cases  of 
McDonald  v.  Patterscm,  64  Cal.  246;  Dona- 
hue V.  OraZtam,  61  Cat  276;  Ewlng  v.  Oro- 
viUe  MIn.  Ca.  66  Cal.  6^. 

Counsel  for  respondent,  in  a  masterful 
presmtation  by  way  of  exhaustive  brief,  cite 
us  to  many  eminent  authorities  relative  to 
the  subject  at  band.  Griffin  v.  Bhoton  et  al., 
85  Ark.  89, 107  S.  W.  380;  Marshall  v.  Shex- 
man,  148  N.  Y.  9,  42  N.  B.  419,  34  li.  R.  A. 
767,  51  Am.  St.  Rep.  664 ;  Southern  Express 
Ca  V.  Patterson,  122  Tenn.  279,  123  a  W. 
353 ;  Davis  v.  Burke,  179  U.  S.  399,  21  Sup. 
Ct  210,  45  L.  Ed.  249:  WUUs  v.  Mabon.  48 
Minn.  140,  50  N.  W.  1110,  16  U  U.  A.  281, 
31  Am.  St.  Kep.  626;  Model  Heating  Co.  v. 
Magarlty,  12  Boyce  (Del.)  459,  81  AU.  S94, 
L.  R.  A.  1916B,  666;  French  v.  Teschemaker, 
24  CaL  618.  These  authorities,  as  well  as 
many  others,  support  one  great  fundamental 
principle.  This  principle  is  best  expressed 
in  tbe  language  of  Judge  Oooiey  in  his  work 
on  Constitutional  Limitations,  wherein  he 
says: 

"A  constitutional  provision  may  be  said  to  be 

self-executing  if  it  suppUea  a  sufficient  rule  by 
means  of  wnich  the  right  given  may  be  en- 
joyed and  protected,  or  the  duty  imposed  may 
be  enforced ;  and  it  is  not  self-executing  when 
it  merely  indicates  principles,  without  laying 
down  rules  by  means  of  which  those  principles 
may  be  given  the  force  of  law."  Cooley,  Con- 
stitutional UmitatloM.  (7th  Ed.)  131. 

In  the  case  of  Davis  v.  Burke,  supra,  relied 
uptm  by  counsel,  we  note  the  slgnlflcant  lan- 
guage ^phasizing  the  very  thing  we  have 
heretofbre  mentioned.  There  Mr.  Justice 
Brown,  speaking  for  the  Supreme  Court  of 
the  United  States,  said: 

"Where  a  constitutional  provision  is  com- 
plete in  itself,  it  needs  no  further  legislation 
to  put  it  in  force.  When  it  lays  down  certain 
general  principles,  as  to  enact  laws  upon  a 
certaia  suhjecL  or  for  the  IncorporatTon  of 
cities  of  certain  population,  or  for  uniform 
laws  upon  the  subject  of  taxation,  it  may  need 
more  specific  legislation  to  make  it  operative. 
In  other  words,  it  is  self-executing  only  so  far 
as  it  is  susceptible  of  execution.  But  where  a 
Constitution  asserts  a  certain  right,  or  lays 
down  a  certain  principle  of  law  or  procedure, 
it  speaks  for  the  entire  people  as  their  supreme 
law,  and  Is  full  authority  for  all  that  is  done  in 
pursuance  of  its  provisions." 

Here  Is  the  line  that  distinguishes  the  case 
at  bar.  Tbe  section  of  the  Constitution  un- 
der consideration  prohibits  a  given  act.  In 
that  prohibition  it  "lays  down  certain  gener- 
al principles;  •  •  ♦  It  speaks  for  the  en- 
tire people  as  their  supreme  law,  and  Is  full 
authority  for  all  that  is  done  In  pursuance 
of  its  provisions."  In  short,  it  is  complete 
in  itself  to  tbe  extent  of  the  prohibition.  It 
is  self-executiug  to  the  exteiU^  that  it  probib- 
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its  the  taxation  of  patented  mines  for  a  less 
sum  than  f  SOO. 

The  Supreme  Ooort  of  Minnesota,  in  the 
case  of  WllUa  t.  Maboo,  supra,  took  occasion 
to  make  the  following  obserratira  patent  to 
the  matter  under  cmisideTatlon: 

"A  Constitation  is  but  a  bisher  form  of  stat- 
utory law,  and  it  is  entirely  competent  for  the 
people,  it  they  so  desire,  to  incorporate  into  it 
sel&executing  enactments.  Tbese  are  much 
more  common  than  formerly,  the  object  being 
to  put  it  beyond  the  power  of  Legislature 
to  render  them  nugatory  by  refusing  to  enact 
legislation  to  carry  them  into  effect.  Prohibi- 
tory provisions  in  a  Constitution  are  usually 
self-executing  to  the  extent  that  anything  done 
in  Tiolation  of  them  is  void.  •  •  « 
question  in  ererj  case  is  whether  the  language 
of  the  constitutional  prorisicm  is  addressed  to 
the  courts  or  the  Legislature;  does  it  indicate 
that  it  was  intended  as  a  present  enactment, 
complete  in  Itself  as  definitive  legislation,  or 
does  it  contemplate  sobsequent  legislation  to 
carry  it  into  effect?  This  is  to  be  determinea 
from  a  consideration,  both  of  the  language  used 
and  of  the  intrinsic  nature  of  the  provision  it- 
self. If  the  nature  and  extent  of  the  right 
conferred  and  of  the  liability  imposed  is  Sxed 
by  the  prorlsioa  itself,  so  that  they  can  be  de- 
termined by  the  examinatioD  and  constractltm 
of  its  own  terms,  and  there  is  no  language 
used  Indicating  that  the  subject  is  referred  to 
the  L^slature  for  action,  then  tibe  provision 
should  DO  construed  as  seif-execntine,  and  its 
language  as  addressed  to  the  courts/* 

In  the  case  at  bar  a  positive  proMbltion  is 
found  whereby  the  leglslatiTe,  as  well  as  the 
ezecatlTe,  brancb  of  tbe  govexnmait  Is  bound, 
whereby  the  act  of  taxation  of  a  given  class 
of  property  is  prohlUted  where  sach  taxation 
Is  less  than  a  given  som.  Does  not  this  Indi- 
cate that  it  was  Intended  as  a  present  enact- 
ment complete  In  Itself,  as  "definitive  legis- 
lation"— a  complete  and  positive  pn^iibition? 
"Does  it  contemplate  subsequent  legislation  to 
cany  it  Into  effect?**  What  l^clslation  Is 
necessary  to  emphasize  that  which  prohibits 
a  given  act? 

[B]  In  determining  when  a  constitutional 
provision  is  self-executing,  we  would  distin- 
guish between  declarative  constitutional  limi- 
tation of  legislative  power  on  a  given  sub- 
ject, within  which  limitation  legislation 
might  or  should  be  enacted,  and  positive  Cton- 
stitutional  inhibition,  which  lnhii)itlon  no 
legislative  act  could  relieve  or  modify.  The 
former  might  require  future  legislation ; 
the  latter  must,  by  reason  of  Its  very  nature, 
be  self-executing. 

But  again  re^ndent  contends  that,  Inas- 
much as  it  would  require  legislation  to  put 
in  operation  certain  phases  of  section  1  of 
article  10  as  amended,  therefore  nothing  con- 
tained in  the  section  was  self-executing.  But 
apply  this  reasoning  to  the  same  section  as  It 
was  originally  written  and  as  it  stood  before 
It  was  amended  in  1903;  the  section  then 
prescribed: 

"The  Legislature  shall  provide  by  law  for  a 
uniform  and  equal  rate  of  assessment  and  tax- 
ation, and  shall  prescribe  such  regulations  as 
shall  secure  a  just  valuation  for  taxation  of  all 
property,  real,  personal,  and  possessory,  ex- 
cepting mines  and  mining  claims,  the  proceeds 
of  whidi  alme  shall  be  taxed.** 


Here  was  a  constitutional  provision  which 
in  its  entire^,  according  to  Fesptmdent's 
theory,  would  require  legislation  to  make 
completely  operative.  Indeed,  legislation  was 
by  the  vray  language  of  the  section  directed, 
but  did  it  require  any  legislation  to  enforce 
the  inhibitory  clause  "excepting  mines  and 
mining  claims,  the  proceeds  of  which  alme 
shall  be  taxed"?  Could  any  amount  of 
legislation  more  forcibly  prohibit  the  taxing 
of  this  class  of  pn^rty?  Was  not  this  class 
of  property  exempted  from  taxation  by  Ihe 
very  lansuage  of  the  section  itsdf?  Was 
not  this  prohibition  self-executing?  Uanl- 
festly  BO.  Ai^ly  this  reasoning  to  the  sec- 
tion of  the  Gonstlbitlon  as  it  now  stands, 
and  in  which,  as  we  have  already  diown. 
In  the  light  of  the  decision  in  the  Goldfleld 
CcnsoUdated  Case,  there  Is  a  spedflc  pro- 
hlbltlon  under  which  patented  mines  are  not 
to  be  assessed  In  any  evmt  for  less  than  9B00. 
Could  any  legislative  language  make  this 
prohibition  more  forcible?  .W^  any  l^is- 
lative  language  necessary  to  prohibit  what 
the  organic  law  already  prohibited? 

[7]  Reasoning  as  we  do  as  to  the  force 
and  efTect  of  the  statute  of  1006  after  the 
adoptloa  of  the  oonstltntiona}  amendment  of 
1900,  the  assessment  made  by  tbe  assessor 
of  Bureka  county  of  tbe  Good  Hope  mining 
claim  and  mill  site,  being  based  on  a  valu- 
ation of  ¥10  per  acre,  was  void,  lna»nudi  as 
an  assessment  of  that  character  was  made 
in  the  face  of  the  strict  inhibition  of  the 
ConstitoticHL'  It  fbllowB  that,  the  act  of 
assessment  of  the  claim  in  the  mannw  in 
which  it  was  assessed  by  the  authority  of 
Eureka  county  being  void,  the  sale  wbldi  fed- 
lowed  the  delinquency  was  In  itself  void. 

The  statute  of  1905  passed  pursuant  to  tbe 
former  constltntitmal  amendment  bad  been 
nullified  by  the  constitutional  amendmoit  of 
1906.  It  was  of  no  more  forie  and  effect 
than  though  it  bad  never  existed.  Oakland 
Paving  Oo.  V.  Hilton,  supra.  Hence  any  as- 
sessment made  under  Its  provisions  or  by  its 
authority  was  as  void  as  the  statute  itself. 

Kr.  Cooley.  in  bis  work  on  TaxaUon  (3d 
Ed.)  vol.  2,  p.  912,  in  discussing  tax  sales  as 
being  made  exclusively  under  a  statutory 
power,  says: 

"It  is  therefore  accepted  as  an  axiom,  when 
tax  sales  are  under  consideration,  that  a  funda- 
mental condition  to  their  validity  is  that  there 
should  bave  been  a  substantia]  compliance  with 
the  law  in  all  the  proceedings  of  which  the  sale 
was  the  culmination.  This  would  be  the  gen- 
eral rule  in  all  cases  in  which  a  man  is  to  be 
divested  of  his  freehold  by  adversary  proceed- 
ings; bat  special  reasons  make  it  peculiarly 
applicable  to  the  ease  of  tax  sales." 

If  this  rule  can  be  stated  by  tbe  learned 
authority  as  being  axiomatic  with  reftoence 
to  the  proceedings  after  the  usessment,  how 
mudi  more  so  do  they  apply  In  a  oise  where 
the  assessment  itself  is  made  under  a  void 
statute ;  yea  more,  made  In  the  very  face  of 
a  Constitutional  prohibition.  To  the  same 
effect  are  the  following  cases:  McLaughlin 
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T.  Tbompson,  65  ni.  2^;  K«nper  t.  McLel- 
Xand '8  Lessee, Ifi Ohio, 308;  Gambler.  Witty, 
65  Miss.  26;  Hardenburgh  t.  Kldd,  10  Cal.  402; 
Riverside  Company  t.  Howell,  113  IlL  269. 

[I,  9]  Bespondent  coDtendb-,  and  the  trial 
court  decided,  that  the  action  was  barred  by 
the  statute  of  limitation;  and  this  consti- 
tutes the  second,  but  not  the  secondary,  prop- 
osition in  the  case.  We  turn  first  to  our  stat- 
ute for  answer  to  this  contention,  keeping 
in  mind  the  fact  that  the  property  in  ques- 
tion was  real  property,  and  tliat  the  sale  was 
not  pursuant  to  the  Judgment  of  any  court, 
hot  was  pursuant  to  prescribed  statutory 
procedure. 

Section  4946,  Revised  Laws,  provides: 
"Civil  actions  can  only  be  commenced  within 
the  periods  prescribed  in  this  act,  after  the 
cause  of  actiou  shall  have  accrued,  except  where 
a  different  limitatipa  is  prescribea  by  statute." 

Section  ^1,  Revised  Laws  <8ectl(m  9  of 
the  GlvU  Piacttce  Act),  applicable  to  actions 
for  recovery  ot  mining  daims,  dted  and  re- 
lied upon  by  respondent  in  support  ot  their 
c(»itention.  Is  as-  follows: 

"No  action  for  the  recovery  of  mining  claims, 
or  for  the  recovery  of  the  possession  thereof, 
shall  be  maintained,  unless  ft  appear  that  the 
plaintiff,  or  those  through  or  from  whom  he 
claims,  were  seized  or  possessed  of  such  mining 
claim,  or  were  the  owners  thereof,  according 
to  the  laws  and  customs  of  the  district  embrac- 
ing the  same,  within  two  years  before  the  com- 
mencement of  such  action.  Occupation  and 
adverse  possession  of  a  mining  claim  shall 
consist  in  holding  and  woAing  the  same.  In 
the  usual  and  customary  mode  of  holding  and 
woridnc  similar  dalms  m  the  vicinity  thereof. 
All  the  provisions  of  this  act,  whidi  apply  to 
other  rem  estate,  so  far  as  applicable.  stiaU  be 
deemed  to  include  and  apply  to  mining  claims: 
Provided,  that  in  such  application  'two  years* 
vhaSi  be  held  to  be  the  pniod  Intended  when- 
ever the  term  'five  rears'  is  used:  And,  provid- 
ed, further,  that  when  the  terms  legal  title'  or 
'title'  are  used,  they  shall  be  held  to  include 
title  acquired  by  location  or  occupation,  ac- 
cording to  the  usages^  laws,  and  customs  of  the 
district  embradng  the  claim." 

It  may  be  well  here  ,  to  note  the  words  of 
tbe  statate  laet  quoted,  whlcta,  if  we  fol- 
low the  otHiuiion  and  ordinary  cannons  of 
construction,  we  cannot  declare  to  be  dev(dd 
ot  meaning  or  to  be  without  Out  force  and 
etteCt  conveyed  by  tbe  words  therein  tatoi 
in  their  usual  and  ordinary  acceptatlcm: 

**A11  the  provldons  of  this  act,  which  apply 
to  other  real  estate,  so  far  as  applicable,  shall 
be  deemed  to  include  and  apply  to  mining 
claims:  Provided,  that  in  such  application  'two 
years'  shall  be  held  to  be  the  pc«od  intended 
whenever  the  term  'Sve  years*  is  used." 

With  this  provision  in  mind,  we  turn  to 
those  sections  of  this  act  which  apply  to 
other  real  estate  as  regards  actions  for  the 
recovery  thereof;  and,  without  commenting 
on  tbe  significance  of  its  position  In  the  act, 
it  will  suflBce  to  say  that  we  find  it  in  the 
next  succeeding  section,  to  wit,  section  4952 
of  the  Revised  Lews,  being  section  10  of  the 
act   It  prescribes  as  follows: 

"No  cause  of  action,  or  defense  to  an  action, 
founded  upon  the  title  to  real  property,  or  to 
rents,  or  to  services  out  of  the  same,  shall  be 
efEacCoal,  nnlesa  It  appear  that  the  person 


prosecuting  the  action,  w  making  the  defense, 
or  under  whose  title  the  action  is  prosecuted,  or 
the  defense  is  made,  or  the  ancestor,  predecessor 
or  grantor  of  such  person,  was  scosed  or  pos- 
sessed of  the  premises  in  question  within  five 
years  before  toe  committing  of  the  act  in  re- 
spect to  which  said  action  u  prosecuted  or 
fense  made." 

It  wHl  be  noted  that  by  the  provisions  of 
sectlCHi  4961  tbls  section  la  made  to  apply  to 
actions  Cor  the  recovery  of  mining  claims; 
and  where  the  term  "five  years"  is  used,  two 
years  Is  to  be  understood  as  applicable  to  the 
last-named  class  of  property. 

We  remember  that  section  4992  prescribes 
a  limitation  as  to  the  time  within  which  a 
cause  of  action  or  a  defense  to  an  actltm 
founded  upon  the  title  to  real  property  shall 
be  effectual;  and,  with  this  In  mind,  we  in- 
quire, Is  there  any  provision  of  this  act,  or 
any  other  statute,  which  establishes  an  ex- 
ception to  the  rule  laid  down  by  sectiMi  ^2 
affecting  the  time  for  the  commencement  ot 
actions  founded  upon  title  to  real  property? 
And  in  answer  to  this  we  find  section  4966, 
which  reads  as  follows: 

"If  a  person  entitled  to  commence  an  ac- 
tion for  the  recovery  of  real  property,  or  for 
the  recovery  of  the  possession  thereof,  or  to 
make  any  entry  or  defense,  founded  on  the  title 
to  real  property,  or  to  rents  or  services  out  of 
the  same,  be  at  the  time  such  title  shall  first 
descend  or  accrue,  either:  1.  Within  the  age 
of  majority;  or,  2.  Insane;  or,  3.  linprisoned 
on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offense,  for  a  term  less 
than  for  life — the  time  during  which  such  dis- 
ability continues  is  not  deemed  any  portion  of 
the  tmie  In  this  chapter  limited  for  the  com- 
mencement of  such  actions,  or  the  making  of 
such  entry  or  defense,  but  such  action  may  be 
commenced  or  entry  or  defense  made,  within 
the  period  of  two  years  after  sndx  disability 
shall  cease,  or  after  the  death  of  the  person  en- 
titled, who  shall  die  under  such  disability,  but 
such  action  shall  not  be  commenced,  or  entry 
or  defense  made^  after  that  period."  Bev.  L. 
14966. 

This  section  applies  as  an  exception  to  the 
spedflc  provisions  of  section  4962,  wherein 
the  time  for  tbe  commencement  of  an  action 
f oimded  upon  the  title  to  real  property  is 
fixed.  The  rule  established  by  section  49!^ 
together  With  its  exception  as  established 
by  section  W66,  aptflSea  to  actions  tar  the 
recovery  of  real  estate;  and  the  rule  estab- 
lished by  these  two  sections  is  by  qpecUte 
provishm  made  to  apply  with  equal  force  and 
effect  to  section  4851,  because  1^  the  last* 
named  section  It  Is  provided: 

"All  provisions  of  this  act,  which  apply  to 
other  real  estate,  so  far  as  applicable,  shall  be 
deemed  to  include  and  apply  to  mining  claims : 
provided,  that  in  such  application  'two  years' 
shall  be  held  to  be  the  period  intended  when- 
ever the  term  *five  years'  is  used." 

Hence,  by  InterpolatitHi,  «re  read  sectton 
4951,  Revised  Laws,  as  follows : 

"No  action  for  the  recovery  of  mining  claims, 
or  for  the  recovery  of  the  possession  thereof, 
shall  be  maintained,  unless  it  appear  that  the 
plaintiff,  or  those  through  or  from  whom  he 
claims,  were  seised  or  possessed  of  sudi  mining 
claim,  or  were  the  owners  thereof,  according  to 
the  laws  and  customs  of  the  district  embracing 
the  samsb  within  two  years  before  the  com* 
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mencraiait  of  tbe  action.  *  *  *  If  a  penKn 
entitled  to  commence  an  action  for  tbe  recovery 
of  a  minhiR  claim,  or  for  the  recovery  of  the 
poBBeBsdoii  thereof,  or  to  make  any  entry  or  de- 
fuue,  founded  on  the  title  to  a  mining  claim,  or 
to  rents  or  services  ont  of  the  same,  be  at  the 
time  such  title  shall  first  descend  or  accrue, 
either:  1.  Within  the  age  of  majority;  or, 
2.  Insane ;  *  *  *  the  tune  during  vhich  such 
disability  continues  is  not  deemed  any  portion 
of  the  time  in  this  chapter  limited  for  the 
commencement  of  such  actions,  or  the  making 
of  such  entry  or  defense,  but  such  action  may 
be  commenced,  or  entry  or  defense  made,  with- 
in the  period  of  two  years  after  such  disability 
shall  cease,  or  after  the  death  of  the  person 
entitled,  who  shall  die  under  such  disability, 
but  such  action  shall  not  be  commenced,  or 
aitry  or  defense  made,  after  that  period." 

In  tbe  case  at  Treadway  r.  Wilder,  12  Nev. 
108.  this  court  beld  that  tbe  statute  of  Uml- 
tatlons,  like  any  otber  statute,  Is  to  be  con- 
strued according  to  tbe  manifest  intention 
of  tbe  Legislature ;  and  in  ascertaining  ancb 
intention  the  language  used  should  be  con- 
strued. If  possible,  according  to  the  usual 
meaning  of  tbe  words  used. 

Under  a  statute  of  Oregon,  which  in  aU 
essential  particulars  was  the  same  as  ours, 
the  Sufveme  Court  pf  the  state,  in  a  case 
involving  the  sale  of  real  estate  made  pur- 
soant  to  the  twms  of  a  father's  will,  as  well 
as  by  court  decree,  h^  that  under  sndi  a 
law  an  infant  had  15  years  after  the  cause 
of  action  accrued  in  whi<di  to  prosecute  his 
action  to  recov«-  real  property,  unless  (as 
provided  for  In  the  Oregon  law)  he  should 
become  of  age  after  10  years  had  elapsed 
and  before  the  expiration  of  S  years  there- 
after, in  whi<A  case  the  time  for  the  com- 
mencement of  the  action  would  be  one  year 
after  the  disability  ceased.  Northrop  v. 
Marquam,  16  Or.  173,  18  Pac  449.  To  the 
same  effect  Is  the  case  of  Hulsman  v.  Deal, 
82  Kan.  S18. 108  Pac.  849.  In  the  last-named 
c-ase  the  Supreme  Ck>urt  of  Kansas,  under 
conditions  and  statutory  prov^ong  some- 
what similar  to  those  presented  in  tbe  mat- 
ter at  Par,  sui^rts  the  position  we  have 
taken  here;  and  to  tbe  same  effect  Is  the 
case  of  Kesslnger  v.  Wilson,  63  Ark.  400,  14 
S.  W,  96,  22  Am.  St  Rep.  220. »  See,  also, 
Lannlng  et  al.  v.  Brown,  84  Ohio  St  385, 
95  N.  B.  921,  Ann.  Cas.  1912C,  772,  and  note. 

The  appellants  In  this  action,  Marie  Wren 
and  Thomas  Wren,  Jr.,  who  appear  by  their 
guardian  ad  litem,  were  within  the  age  of 
majority  at  all  times  and  dates  affected  by 
this  action.  Applying  to  this  case  the  force 
^nd  effect  of  tbe  several  sections  of  our 
Civil  Practice  Act  quoted  above,  it  follows 
that  the  statute  of  limitations  has  not  run 
against  their  right  of  action. 

[IS,  11]  It  is  contended  by  respondent  that 
Inasmuch  as  the  statute  of  limitation  would 
have  run  against  the  administratrix  of  the 
estate  of  Thomas  Wren,  deceased,  therefore 
the  heirs  of  tbe  said  Thomas  Wren,  although 
minors  during  all  of  the  time,  were  never- 
theless directly  affected  by  the  same  statute. 

It  has  been  repeatedly  decided  by  the 
Supreme  Oourt  of  California,  under  statuto-. 


ry  provisions  and  procedure  relative  to  the 
estates  of  deceased  persons  similar  to  that 
<tf  ours,  that  the  title  to  real  estate  vests  in 
tbe  h^rs  and  devisees  at  tbe  moment  of  the 
death  ot  testator  cv  Istestate.  mbject  mil; 
to  the  lien  of  tbe  executor  or  administra- 
tor fw  ttie  payment  ct  tbe  debto  and  ex- 
penses of  adminlstraUon.  with  tbe  right  in 
the  administrator  to  present  possession, 
which  continues  until  the  estate  is  settled 
or  delivered  over  to  tbe  parties  entitled  by 
the  order  of  tbe  probate  court  Bet^ett  v. 
Selover.  7  00.  215^  68  Am.  Dec;  28T;  Heeks 
V.  Hahn,  20  Gal.  627;  Estate  of  Woodwortb, 
81  Gal.  695;  Colton  v.  Onderdonk.  69  Gat 
168,  10  Pac:  89S,  08  Am.  Bep.  S06w  HoUUng 
to  tbe  same  effect  are  the  cases  of  Marpby 
V.  Grouse.  135  GaL  18,  66  Paa  971,  87  Am.  St. 
Rep.  90,  and  Bates  v.  Howard,  106  Cat  1S3, 
88  Pac.  715. 

The  Supreme  Court  of  Colorado,  In  the 
case  ot  Adams  v.  Slattoy.  86  Colo.  35,  85 
Pac.  87,  beld  to  the  effect  that  tbe  realty  be- 
longing to  the  estate  of  a  deceased  person 
descMds  directly  to  the  heirs  of  the  de- 
ceased, subject  to  tbe  payment  of  the  debts 
of  the  deceased,  and  that  the  administrate 
has  no  title  or  interest  In  the  real  estate  ex- 
cept  tbe  r^te  thereof,  and  then  only  when 
It  becomes  necessary  to  have  recourse  to  the 
real  estate  to  pay  the  debts  of  the  deceased. 

Mr.  Sdiouler.  In  his  work  on  Wills,  Exec- 
utors, and  Administrators,  says: 

"Real  estate,  at  the  common  law,  became 
vested  at  once  on  the  death  of  the  owner  in 
his  heirs  or  devisees,  and  the  executor  or  ad- 
ministrator has,  as  such,  no  Inherent  power 
over  It  *  *  *  It  is  tmly  as  legislation  or  the 
will  ot  a  testator  may  have  conferred  an  ex- 
press power  upon  the  executor  or  administrator 
that  he  can  exert  it  in  respect  of  real  estate, 
unless  authority  has  been  conferred  by  the  heirs 
or  devisees  themselves."  Schouler  oo  Wills, 
Executors,  and  Admhilstrators  (5th  Bd.)  Vf^  2, 
p.  1199. 

This  court  in  at  least  two  instances  has 
expressed  Itself  to  Uie  same  effect:  Price  v. 
Ward.  2S  Nev.  203,  58  Pac.  849,  46  R.  A. 
469 ;  Qossage  v.  Crown  Point  Mining  Co.,  14 
Nev.  166. 

Following,  as  It  does,  as  a  contdnslon  to 
be  reached  team  the  aiq)lIcatlon  of  our  stat- 
utory provision,  in  the  light  of  dedsiona  ren- 
dered under  similar  statutory  provisions  In 
other  states,  that  the  legal  title  to  realty  be- 
longing to  the  estate  of  one  deceased  de- 
scends directly  to  his  heirs,  it  foUows  then, 
as  a  matter  of  course,  that  the  belts  of 
Thomas  Wren,  deceased,  became  at  his  death 
vested  with  the  legal  title  to  the  Good  Hope 
mining  claim  and  mill  site;  and  whatever 
may  be  said  as  to  the  statute  of  llmltatiODs 
running  against  tbe  Interest  of  Mary  Wren, 
wife  of  the  deceased,  she  being  under  no  dis- 
ability. It  follows  that  the  right  to  main- 
tain an  action  to  quiet  title  to  the  interest 
of  the  minor  heirs,  Marie  Wren  and  Thomas 
Wren,  Jr.,  is  not  barred  to  them  by  tbe  stat- 
ute of  limitations. 

Tbe  Supreme  Court  ot  California,  in  the 
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case  of  Crosby  v.  Dowd.  81  Cal.  657,  had  un- 
der consideration  the  Identical  question  pre- 
sented here  and  under  similar  statutory  pro- 
vision, and  the  conclusion  reached  by  tliat 
court  in  that  Instance,  as  well  as  the  rea- 
'scmlns  rescHrted  to  la  arrirlDg  at  that  con- 
dnsdon,  will  be  found  In  sni^rt  of  the  posi- 
tion we  tabe  here. 

Resp<Hident*s  Btrongest  position,  and  one 
which  requires  most  careful  scrutiny  In  de- 
termluins  whether  or  not  It  applies  to  the 
case  at  bar,  Is  that  set  forth  In  their  conten- 
tion that  the  administratrix  was  a  trustee, 
and  t^e  minor  heirs,  Marie  Wren  and  Thom- 
as Wren,  Jr.,  were  cestui  que  tmstents.  As- 
serting this  as  the  first  proposition,  they  fol- 
low It  up  by  a  contention,  supporting  the 
same  by  a  line  of  authorities,  that  whenever 
the  right  of  action  In  a  trustee  Is  barred  by 
limitation,  the  right  of  the  cestui  que  trust 
Is  also  barred,  and  respondent  contends  that 
this  rule  applies  whether  or  not  the  cestui 
que  trust  be  laboring  under  disability  during 
the  period  of  llmitatioa.  Many  authorities 
are  assigned  by  respondent  supporting  the 
proposition  which  they  assert;  indeed  none 
more  forceful  ttian  that  contained  In  the  de- 
dston  of  Meeks  t.  Vassault,  3  Sawy.  206, 
Fed.  Gas.  No.  9393  affirmed  In  the  decision 
of  the  Supreme  Court  of  the  United  States, 
Same  t.  Olpherts,  XOO  U.  8.  664,  28  L.  Ed. 
73S.  Harlan  t.  Peck,  83  Gal.  615,  91  Am. 
Dec.  653;  Jenkins  t.  Jensen,  24  Utah,  108,  66 
Pac  773,'  91  Am.  St.  Rep.  783;  Dennis  t. 
Bint,  122  Gal.  39.  64  Pac.  378,  68  Am.  St 
Rep.  17;  F^tcbett  t.  Pacific  Coast  Ry.  Co., 
100  Cal.  605.  35  Pac  73;  WUllamson  r. 
Beardsley,  137  Fed.  467,  69  C.  a  A.  615.  A 
correct  statement  of  the  rule  applied  by  these 
authorities  last  referred  to  emphasizes  two 
principal  elements  which  distinguish  the 
cases  relied  upon  by  respondent  from  that 
at  bar.  As  a  general  proposition,  we  think 
the  role  is  that,  whenever  the  right  of  action 
In  a  trustee  who  Is  vested  with  the  legal 
title  and  competency  to  sue  is  barred  by  lim- 
itation, the  right  of  the  cestui  que  trust  Is 
also  barred. 

We  have  already  dwelt  on  the  proposition 
that  onder  a  line  of  authorities  rendered  in 
the  light  of  statutes  similar  to  ours,  and  un- 
der the  decisions  of  this  court,  the  legal  title 
to  the  real  estate  of  one  deceased  vests  in  his 
heirs.  Price  v.  Ward,  25  Nev.  203,  58  Pac. 
849.  46  L.  R.  A.  450 ;  Qoesage  v.  Crown  Point 
Mining  Co..  14  Nev.  156.  Hence  the  Ihie  to 
be  drawn  whlcfi  would  distinguish  (he  case 
at  bar  from  that  line  of  cases  exemplified  In 
the  decision  of  Meeks  v.  Olpherts,  100  U.  S. 
664,  23  L.  Ed.  735.  Is  one  which  rests  primari- 
ly upon  the  question  In  whom  Is  the  legal  ti- 
tle. In  other  words,  it  the  trustee  be  rested 
with  the  legal  estate  or  title,  and  while  so 
vested  is  competent  to  sue,  the  statute  of 
limitation  rtinning  against  the  trustee  will 
also  run  against  the  cestui  que  trust.  But 
if  the  legal  title  be  in  the  cestui  que  trust, 


the  statute  of  limitation  which  might  rnn 
against  the  trustee  will  not  constitute  a  bar 
against  the  former  If  he  be  under  disaUllty 
during  the  period  of  limitation. 

In  this  respect  It  may  be  well  to  note  that 
the  case  of  Meeks  v.  Vassault,  supra,  dedded- 
by  the  Supreme  Court  of  the  United  States, 
was  a  matter  ari^g  under  a  probate  sale; 
and  there  the  court  especially  dwelt  upoit 
the  right  of  action  which  might  be  maintain- 
ed by  the  heirs  of  the  estate  against  the 
bondsmen  of  the  administrator. 

In  the  case  of  Harlan  v.  Peck,  supra,  re- 
ferred to  In  the  case  of  Meeks  t.  Vassault, 
supra,  the  matter  grew  out  of  a  probate  sale 
made  pursuant  to  an  order  of  a  court  ct  com- 
petent Jurlsdictlim  and  pursuant  to  statutory 
provision. 

In  tbe  case  of  Jenkins  v.  Jensen,  supra,  the 
court  bad  under  consideration  a  matter  in- 
volving trust  deeds  investing  the  trustees 
with  the  legal  title  to  the  realty  under  the 
peculiar  restrictions  set  forth  In  the  deed. 

In  the  case  of  Dennis  v.  Bint,  supra,  the 
question  Involved  was  the  sale  of  real  estate 
by  the  administrator  following  an  order 
made  by  the  court  having  JurlsdictloD  In  pro-- 
bate  proceedings.  The  decision  there  refer* 
red  approvingly  to  the  case  of  Meeks  v. 
Olpherts,  supra,  and  to  McLeran  v.  Benton, 
73  Cal.  329,  14  Pat  879,  2  Am.  St  Rep.  814. 
The  decision  In  the  case  as  did  tbe  decision 
in  the  ca»es  therein  referred  to  turned  upon 
the  proposition  that  under  the  statutes  of 
California  the  administrator,  for  the  purpose 
of  making  tbe  sale  under  the  order  ot-tbe 
court  in  prc^te  proceedings,  was  the  trustee 
and  tbe  lieirs  were  tbe  cestui  que  tmstents. 

In  tbe  case  of  Patchett  t.  Pacific  Coast  By. 
Co.,  supra,  the  trustee  b^  tbe  legal  title  by 
and  through  a  deed. 

In  tbe  case  of  Williamson  v.  Beardsl^. 
supra,  tbe  question  of  a  sale  pursuant  to  an 
order  of  a  court  during  probate  proceedlngft 
was  before  the  court  for  determinatlcm. 
There,  as  in  the  other  cases,  the  title  tor  the 
purpose  of  the  sale  was  in  the  executor,  be 
being  tbe  trustee,  tbe  heirs  being  tbe  cestui 
que  trustents. 

In  Wood  on  Limitations  tbe  author  dtea 
the  rule  whlcb  we  desire  to  Impress  by  rea- 
son of  Its  importance  in  assisting  ua  to  dis- 
tinguish the  matter  at  bar: 

"When  the  legal  title  of  property  is  vested  In 
a  trustee  who  can  sue  for  it  and  fails  to  do 
so  within  the  statutory  period,  an  infant  cestui 
que  who  has  only  an  equitable  interest  will  also 
be  barred;  but  the  rule  is  otherwise  when  the 
legal  title  is  vested  in  the  infant,  or  cast  upon 
him  by  operation  of  law.  •  •  ♦  *• 

Contlnulog  on  the  subject,  the  author 
states  that.  If  the  cestui  que  trust  was  Ig- 
norant of  the  sale  and  the  purchaser  knew  of 
the  trust,  the  cestui  que  trust  will  not  be 
barred.  Wood  on  Limitations  (2d  Ed.)  TOL 
2.  p.  522,  i  208. 

Section  5960,  Revised  Laws,  being  sectloifc 
94  of  tbe  Civil  Practice  Act,  provides: 
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"The  executor  or  admintetrator  shall  have  a 
right  to  the  possesion  of  all  the  real  as  well  as 
personal  estate  of  tiie  deceased,  and  ma;  receive 
the  rents  and  proAta  of  Uie  real  estate  until 
the  estate  shall  be  settled,  or  until  delivered  over 
b;  order  of  the  district  court  to  the  heirs  or 
deyiseea,  and  shall  keep  in  eood  tenantable  re- 
pair all  houses,  buildings  and  fences  thereon 
which  are  under  his  controL" 

In  the  case  of  Gossage'r.  Grown  Point 
Mining  Co.,  supra,  this  court,  speaking 
through  Mr.  Justice  Hawley,  referred  with 
approval  to  the  dedslon  of  the  Supreme 
Court  of  Michigan,  which,  In  passing  upon  a 
statute  similar  to  ours,  held  that  the  right  of 
possession  of  real  property  belonging  to  an 
estate  is  In  the  heir  until  the  executor  or  ad- 
ministrator takes  possession  or  otbemise 
claims  his  right  under  the  statute.  Streeter 
V.  Paton,  7  Mich.  341;  Marvin  t.  Schilling, 
12  Mich.  356 ;  Campau  v.  Campau,  19  Mich. 
116,   Further  observing,  the  court  says: 

"All  the  decisions  in  the  respective  states, 
where  the  questioQ  is  alluded  to,  concede  the 
proposition  tha^  in  oonstrning  this  section  of 
the  statute,  the  entire  probate  system  relative 
to  the  settlement  of  the  estates  of  deceased 
persons,  as  well  as  the  statute  concerning:  de* 
scents  and  distribution,  most  be  conaiaered. 
There  cannoLbe  any  controversy  as  to  the  cor* 
rectness  of  this  general  rule.  The  rights  of 
the  relative  parties  ought  always  to  be  consider- 
ed, and  such  an  interpretation  given  as  would 
afford  the  protection  intended  to  be  reached  by 
the  Legislature." 

The  dedslon  of  this  court  lo  the  case  of 
Gossage  V.  Crown  Point  M.  Co.,  eupra,  is 
decisive  of  a  matter  relative  to  the  appllca- 
ti<m  of  our  statute  which  we  deem  of  vital 
importance  in  arriving  at  a  correct  conclu- 
sion on  the  matter  at  bar.  This  court  there 
approved  the  reasoning  fouud  in  the  case  of 
Streeter  v.  Paton,  supra,  to  the  effect: 

"The  object  of  this  particular  section  of  the 
statute  was  to  prevent  injustice  to  creditors,  and 
to  have  the  rents  as  well  aa  the  proceeds  of  the 
sale  of  the  real  estate  applied  to  the  payment 
of  debts.  •  •  •  The  language  •  •  •  is 
not  imperative,  but  gives  a  right  which  the 
administrator  or  executor  may  or  may  not  exer- 
cise. *  *  *  It  is  the  duty  of  the  personal  rep- 
resentative to  take  possession  of  Uie  real  estate, 
when  it.  or  the  rents  and  profits,  may  be  needed 
in  the  settlement  of  the  estate;  but  when  this 
is  not  the  case,  although  he  may  do  so  under 
the  statute,  it  is  not  imperative  on  him.  *  •  • 
niere  is  no  valid  reason  why  it  should  be  im- 
perative. *  *  *  The  personal  estate  may  be 
more  than  ample  for  all  the  purposes  of  ad- 
ministration, end  years  may  be  required  in  set- 
tling the  estate.  *  *  '*  It  would  be  a  harsh 
-construction  of  the  statute  that  would  deprive 
the  h^  of  his  inheritance  in  the  meantime." 

Speaking  on  the  question  of  the  right  of 
the  heirs  to  maintain  an  action  in  ejectment 
in  their  own  name,  the  court  said: 

"They  are  the  real  parties  in  interest  They 
alone  will  be  benefited  or  injured,  as  the  case 
may  he,  by  the  result  of  the  suit.  There  are  no 
creditors  to  be  aCEected.  No  costs  or  debts 
of  any  kind  outstanding  against  the  estate. 
Neither  is  there  any  existing  equity  of  any 
character  in  favor  of  the  administrator.  More- 
over, if  any  legal  or  equitable  right  existed  in 
his  favor,  be  has  waived  the  same  in  favor  of 
the  heirs.  If  any  objection,  therefore,  exists 
against  the  right  of  the  heir  to  maintain  this 
«ui^  it  must  be  found  in  the  plain  language. 


spirit,  and  intent  of  the  statute.  There  Is  no 
other  reason  that  could  be  advanced  wby  the 
heirs  should  be  compelled  to  go  through  the 
formula  and  iday  of  procniing  tbB  appdn^ 
ment  of  a  qpecial  administrator." 

[12]  Hence  we  find  that  in  no  uncertain 
terms  we  have  determined  not  only  that  the 
realty  In  the  estate  of  one  deceased  vests 
immediately  in  his  heirs  (Price  v.  Ward,  su- 
pra), but,  moreover,  that  even  where  an  ad- 
ministrator or  executor  has  been  appointed, 
and  the  estate  la  in  course  of  probate,  it  is 
the  right  of  the  belra  to  maintain  an  action 
as  against  third  persons  for  the  possession 
of  the  realty. 

In  the  case  of  Meeks  r.  Olpberts,  supra, 
the  Supreme  Court  of  the  United  States,  In 
deciding  whether  or  not  the  statute  of  lim- 
itations would  run  against  an  heir  under 
l^^al  disabUity,  looked  directly  to  the  deci- 
sion of  the  Supreme  Court  of  California  In 
the  case  of  Harlan  ft  Huff  v.  Peck,  33  Cal. 
516,  91  Am.  Dec  658,  and  In  the  light  of  the 
decision  of  the  highest  court  of  that  state  in 
the  last-named  case  held: 

"The  disability  cannot  have  reference  to  a 
person  in  whom  no  right  of  action  exlsta. 
*  •  *  The  right  of  action  on  the  title  which 
the  plaintiff  now  asserts  was  in  the  administra- 
tor, and  the  statute  therefore  ran  against  him 
and  against  all  whose  rights  be  represented. 
*In  all  suits  for  the  benefit  of  the  estate  be  rep- 
resents both  the  creditors  snd  the  heirs/  said 
the  Supreme  Court  in  Beckett  t.  Selover,  7  CaL 
215  [68  Am.  Dec  237]." 

The  bl£^est  court  of  this  state,  followlog 
a  line  of  Michigan  cases,  has  taken  a  con- 
trary view  as  to  the  matter  last  quoted,  and, 
in  construing  our  statutory  provisions  in  the 
light  of  the  policy  sought  to  be  carried  out  as 
made  manifest  by  our  legislative  enactments, 
has  determined  that  an  action  might  be 
maintained  by  the  heirs  in  their  own  name 
where  they  sought  to  secure  to  themselves 
possession  of  the  realty  as  against  third  par- 
ties. Hence  the  assertion  made  by  the  Su- 
preme Court  of  the  United  States  in  the  case 
of  Meeks  v.  Olpberts,  supra,  that  "the  dis- 
ability cannot  have  reference  to  a  person  in 
whom  no  rl^t  of  action'  exists,"  does  not 
apply  to  minor  heirs  in  a  case  like  the  one 
at  bar.  Bather  do  we  apply  the  doctrine 
laid  down  by  that  court  In  the  same  opin- 
ion, wherein  It  said: 

"The  lesal  disability  mentioned  in  section  191 
[Civil  Code  of  California]  manifestly  has  refer- 
ence to  a  well-known  class  of  persons  in  whom 
a  right  to  redress  exists,  but  who  for  special 
reasons  are  incapable  of  acting  for  themselves; 
such  as  infancy,  coverture,  and  the  like.  What- 
ever is  a  disability  under  the  general  statute  of 
limitations  Is  a  disability  under  this  statute." 

The  property  In  question  here  had  never  been 
taken  possession  of  by  the  administratrix.  If 
we  read  the  record  arl^t  It  was  neverthe- 
less realty  which  belonged  to  the  estate  of 
Thomas  Wren,  deceased ;  realty  which  pass- 
ed directly  to  his  heirs  at  the  event  of  his 
death.  Two  of  these  heirs  were  at  that  time, 
as  well  as  at  the  time  of  the  commencement 
of  this  action,  minors.  Had  these  heirs  been 
laboring  under  no  disability,  it  would,  In 
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Qie  light  of  the  decision  of  this  court  In 
Gossage  v.  Crown  Point  Mining  Co.,  supra, 
have  been  th^r  right  and  privilege  to  Instl- 
tnte  an  action  In  their  own  name  to  Quiet  ti- 
tle to  the  property.  But  these  heirs,  Marie 
Wren  and  Thomas  Wren,  Jr.,  were  at  the 
time  of  tbelr  father's  death,  as  well  as  at  the 
time  of  the  commencement  of  this  acUon, 
minors ;  hence  laboring  under  a  legal  disabil- 
ity. Had  these  heirs  been  free  from  this  dis- 
ability, they  might  have  Instituted  this  action 
at  any  time  within  two  years  from  and  after 
the  date  of  the  tax  sale  at  which  this  re- 
spondent alleges  he  acquired  title  to  the  prop- 
erty In  question.  But  the  statute  of  this 
state  (sections  4951-4960,  Revised  Laws)  pro- 
vides that  by  reason  of  this  disability  this 
action,  which  under  the  decision  of  this 
court  in  the  case  of  Gossage  v.  Crown  Point 
Mining  Co.,  supra,  was  theirs,  had  they  been 
of  legal  age,  may  be  commenced  by  them 
within  a  period  of  two  years  after  their  dis- 
ability has  ceased. 

The  cases  of  Meeks  v.  Olpherts  and  Meeks 
V.  Vassault,  supra,  are.eamestly  relied  upon 
by  respondent  In  furtherance  of  his  position 
here.  But,  In  the  light  of  the  decision  of 
this  court  heretofore  referred  to  and  In  view 
of  our  statutory  provision,  that  decision  la 
distinguishable  in  view  of  assertions  there 
made  and  the  reasoning  resorted  to.  The 
court  there  says: 

"Under  tbe  statutes  of  Oalifomia  real  estate, 
like  penonaltT,  is  asset*  in  the  hands  of  the 
administrator,  and  is  to  be  administered,  eocl 
applied  first  to  the  payment  of  the  expensee  of 
tue  administration  and  debts  of  the  deceased, 
and  then  the  residue,  after  satisfying  all  lawful 
claims,  distributed  to  the  heirs.  Kealty  and 
personalty  stand  upon  the  same  footing,  except 
that  the  personalty  must  he  first  exhausted  be- 
fore tbe  real  estate  can  be  sold  and  applied  to 
Ijayment  of  the  debts  of  the  deceased.  The 
right  of  possession,  and  right  of  action  to  re- 
cover poMesricm  of  tbe  real  estate,  vests  ex- 
clusively in  the  administrator.  Tbe  heirs  can- 
not mamtain  an  action  to  recover  the  real  es- 
tate pending  the  administratioD,  or  after  admin- 
istratdoo  has  been  commenced,  nntU  the  estate 
has  beep  settled,  or  the  real  estate  has  been 
distributed  to  tbem  by  the  probate  court." 
Medu  V.  Vassault,  3  Sawy.  232,  Fed.  Oas.  No. 
9393. 

Such  cannot  apply  here,  in  view  of  the  de- 
cision of  this  court  in  tbe  case  of  Gossage  v. 
Crown  Point  Mining  Company,  supra. 

Again,  In  the  Meeks-Vassault  Case  the 
court  said: 

"The  cause  of  action  had  accrued,  but  it  was 
in  the  administrator,  and  had  not  yet  passed  to 
the  heir.  There  was,  however,  &  party  in  ex- 
istence cODDpetrat  to  sue,  one  to  whom  the  law 

Sives  the  right^and  upon  whom  it  Imposes  the 
aty  to  sn&  ^Hiis  party  is  Uie  admmistrator 
who  Is  the  trustee  of  the  estate,  and  who  for 
tliis  purpose  represents  both  the  heirs  and  the 
creditors  of  the  estate.   He  represents  the  title." 

Again,  we  say,  this  reasoning  must  fall  be- 
fore the  force  and  effect  of  the  de<dsioQ  of 
this  court  in  the  caSe  of  Gossage  v.  Crown 
Point  Mining  Co.,  supra. 

But  these  several  lines  of  reasoning  re- 
sorted to  in  the  Meeks-Yassanlt  Case  cannot 
avail  In  this  caae  for  any  teaaoa.  The  court 


there,  In  speaking  of  the  remedy  remaining 
In  favor  of  the  helra,  used  the  following  slg- 
nlflcant  language: 

"Whether  as  effective  as  desirable  or  not,  the 
heirs  are  not  without  a  remedy.  They  have  a 
remedy  against  the  administrator  and  upon  tbe 
administrators'  bond ;  and  they  may,  in  a  prop- 
er proceeding,  also  compel  the  administrator  to 
sue." 

The  reasoning  and  conclusion  arrived  at 
In  these  cases  by  the  Supreme  Court  of  the 
United  States  and  by  the  learned  Circuit 
Court  of  Appeals  cannot  avail  in  the  case  at 
bar,  first,  because  a  conclusion  different  from 
that  of  tbe  Supreme  Court  of  California,  re- 
ferred to  In  the  Olpherts  Case,  has  been  ar- 
rived at  by  the  highest  court  of  this  state  as 
to  the  right  of  the  heirs  to  maintain  an  ac- 
tion In  their  own  name,  for  the  possession  of 
realty  belonging  to  the  estate,  as  well  as  for 
another  reason. 

[1 3]  Section  5911,  Revised  Laws,  being  sec- 
tion 55  of  our  Civil  Practice  Act,  provides : 

"Every  peison  to  whom  letters  ];estam«itaiT 
(unless  the  will  otherwise  provides)  or  of  ad- 
ministration shaU  have  been  directed  to  Issue 
shall,  before  receiving  tbe  letters,  execute  a 
bond  to  the  state  of  Nevada,  with  two  or  more 
sureties  to  be  approved  by  the  district  judge. 
In  form  the  bond  shall  be  joint  and  several,  and 
the  penalty  shall  not  be  less  than  fhe  value  of 
the  personal  property,  including  rents  and  profits 
belonging  to  the  estate,  wlucn  value  shall  be 
ascertained  by  the  court  by  the  examination  on 
oath  of  the  party  applying,  and  of  any  other 
persons  the  judge  may  think  proper  to  examine. 
The  district  judge  shall  require  an  additional 
bond  whenever  the  sale  of  any  real  estate  be- 
longing to  an  estate  is  ordered  by  him  to  be 
sold.  The  bond  shall  he  conditioned  that  the 
executor  or  administrator  will  faithfully  execute 
the  duties  of  tbe  trust  according  to  law,  and 
shaU  be  recorded  by  the  clerk." 

It  will  be  noted  that  In  this  section  tbe 
penalty  provided  for  In  the  bond  is  fixed  at 
not  less  than  the  value  of  the  personal  prop- 
erty, including  rents  and  profits,  belonging 
to  the  estate  It  is  only  when  the  sale  of 
any  real  estate  belonging  to  the  estate  Is 
ordered  by  the  district  Judge  that  an  addi- 
tional bond  Is  required  under  this  statutory 
provision.  Under  the  latter  condition  only, 
a  bond  is  required  from  the  executor  or  ad- 
ministrator to  Insure  that  he  "will  faithfully 
execute  the  duties  of  the  trust  according  to 
law."  Hence,  as  we  read  this  provision  of 
our  statute,  and  viewing  it  In  the  light  of  the 
general  policy  which  we  find  established  by 
the  Legislature  applicable  .to  the  settlement 
of  the  estates  of  deceased  persons,  It  is  made 
manifest  to  us  that  the  relationship  of  trus- 
tee and  cestui  que  trust  between  the  executor 
or  tbe  administrator  and  the  heirs  is  not  cre- 
ated by  our  statute  in  so  far  as  the  same 
might  apply  to  the  realty  belonging  to  an 
estate.  For  this  reason  the  rule  that  would 
assert  that  a  statute  of  limitations  running 
against  a  trustee  who  holds  the  legal  title  to 
real  estate  runs  also  against  the  cestui  que 
trust  does  not  apply. 

The  disability  which  prevented  the  statute 
of  limitation  from  running  as  against  the 
mlnoxBi  Mario  Wren  and  Itaomaa  Wren,  Jr.^ 
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^oes  not  affect  ttie  same  result  as  with  ref- 
erence to  Mary  Wren,  In  her  own  right  nor 
to  Maiy  Wren  as  administratrix.  She  was 
laboring  under  no  such  disability,  and  the 
atatute  as  to  the  time  during  which  actions 
might  be  commenced  operates  as  a  bar  to 
tier  right  of  action  here,  Inasmuch  as  the  pe- 
riod during  which  sttdi  actions  could  liave 
been  commenced  has  long  since  passed. 

[141  Counsel  for  appellants  here  contend 
that  the  statute  of  limitation  governing  the 
commencement  of  actions  of  this  diaracter 
has  not  run  agi^nst  the  appellant  Mary  Wren. 
In  this  mpect  they  ctrntend  ttiat  section 
4991,  Revised  Laws,  does  not  apply,  inas- 
much as  the  property  In  question  here  was 
■A  patented  mining  daim.  In  this  respect 
they  argue  that  the  term  "mlnii^E  claim," 
as  used  in  section  4K!1  and  in  the  exception 
to  section  4953,  refers  to  unpatented  mining 
claims;  that  the  time  within  .which  to  com- 
mence an  action  fbr  the  recovery  of  a  pat- 
ented mining  claim  Is  governed  by  section 
4952.  Revised  Laws,  and  hence  tUs  action 
migbt  have  beoi  nmimenced  at  any  time 
within  five  years  from  and  after  Qie  date  at 
which  the  appellant  Mary  Wren  was  last 
seised  or  possessed  of  the  premises,  to  wit, 
December,  1909.  The  contention!  of  appel- 
lants in  this  respect  ml^t  be  more  serious 
were  It  not  for  the  foct  that  the  hlstorr  of 
legislation.*  as  we  find  it  in  this  state,  will 
scarcely  support  their  position. 

The  first  act  of  Congress  providing  for  the 
patenting  of  a  mining  claim  was  passed  in 
the  year  1866.  Act  Jnly  26,  1866.  c.  262.  14 
Stat.  252;  Golden  v.  Murphy,  31  Nev.  410, 
103  Pac.  394,  105  Pac.  99.  Section  4951,  Re- 
vised Laws,  was  first  enacted  by  our  Leg- 
islature In  1867.  Stat  Nev.  1867.  p.  85.  Sec- 
tion 4953,  Revised  Laws,  was  first  enacted  la 
1809.  Stat  Nev.  1869,  p.  95.  These  enact- 
ments .were  carried  forward  In  tbeir  orig- 
inal form,  by  contlnnatlou,  Into  our  Revised 
Laws.  Revised  Laws,  {  5817.  Eadi  of  these 
.provisions  of  our  Code  refers  to  mining  claims 
as  such,  and  this  notwithstanding  the  pas- 
sage of  tbe  federal  statute  of  1866  providing 
for  the  patenting  of  such  property.  If  the 
Legislatures  of  1S67  and  1869  had  intended 
that  patented  mining  claims  should  not  be  af- 
fected hy  the  provisions  of  this  statute,  we 
may  assume  that  some  expression  to  that 
effect  would  be  found  In  the  statute.  Finding 
none,  we  mnst  conclude  that  the  Legislature, 
when  enacting  these  provisions,  did  so  with 
full  knowledge  of  the  federal  statute  of  18G6 
.providing  for  the  patenting  of  mining  claims, 
and  hence  intended  that  the  force  of  these 
sections  should  apply  to  patented  as  well  as 
unpatented  mining  claims,  and  that  actions 
for  the  recovery  of  mining  claims  or  for  the 
recovery  of  the  possession  thereof  must  be 
commenced  within  two  years  from  the  tlmo 
at  which  the  plaintiff  or  those  through  or 
from  whom  he  claims  .were  seised  or  possess- 


ed of  sudi  mining  claim,  whether  the  same 
be  patented  or  unpatented. 

[1 S]  But  It  is  contended  that.  Inasmuch  as 
respondent  here  has  since  1910  been  in  open, 
notorious,  and  exclusive  possession  of  the 
property  In  question,  he  therefore  has  ac- 
quired the  same  by  adverse  possession.  As 
regards  this  latter  coDtentlon,  the  minor  heirs 
were  entitled  to  notice  of  the  hostile  cMr- 
acter  of  resiwndent's  claim.  This  notice  could 
not  be  given  or  imparted  to  the  minor  heirs 
until  they  were  capable  in  law  of  receiving 
It  Their  in&mcy  mado  it  impossible  under 
the  law  to  charge  tbem  with  notice  ot  the 
character  or  extent  of  respondentia  claim  of 
adverse  possesskm,  mndi  less  ot  the  natnre 
of  tbe  title  under  wbidi  respondent  ent««d. 
To  this  notice  they  were  entitled;  and  nn- 
der  tbe  provision  of  our  statute  they  had 
the  right  to  commence  this  action  at  any 
time  within  two  years  after  they  were  by  law 
diargeable  with  notice.  Northrop  r.  Mar- 
quam.  supra. 

The  doctrine  that  statutes  of  Umltatloii 
usually  except  infant?  :^ni  tbelr  operation 
■has  received  eminent  sanettoL  1  B.  0.  U 
759. 

The  Judgment  appealed  from  must  be  re* 
versed,  in  so  fiar  as  it  affects  Marie  Wroi 
and  Thomas  Wr^  Jr^  and  as  to  these  appel- 
lonts  it  is  <»dered  that  judgment  be  entered 
in  accordance  .with  the  prayer  itf  ttielr  com- 
plaint to  the  extent  of  their  Interest  in  the 
prt^rty  as  heirs  at  law  of  Thomas  Wren,  d» 
ceased. 

As  to  the  appellant  Mary  Wren,  (he  judg- 
meiat  Is  affirmed. 

NOBCBOSS.  a  J.,  and  COLEMAN,  7..  cob- 
cnr. 


la  Not.  i> 

ZEI«AVtN  T.  TONOFAH  BEUtONT  DB- 
TBLOPMENT  CO.   (No.  2144J 

(Supreme  Court  of  Nevada.    Dec.  30.  1910) 

1.  Costs  •s=>204— On  Apfeal— Pbintihg  Ex- 
FENSBs—FiLiNo  AKn  Sxavino  COST  Bill- 
Co  uBT  Rule. 

Under  Sup.  Ct  rule  6,  par.  2  a54  Pac.  p. 
ix),  providing  that  a  party,  desiring  to  recover 
as  costs  his  prindng  expenses,  shall  within 
five  days  after  decision  of  tbe  canse  file  with 
clerk  and  serve  on  the  opposite  party  a  coat 
bill,  Btating  the  actual  cost  of  the  printin;, 
service  thereof  on  the  opposite  party  within 
such  time  is  as  necessary  as  its  filing  with  tbe 
clerk. 

[Ed.  Note.— For  other  cases,  see  Costa,  Cent 
Dfg.  58  1004-1006;   Dec  Dig.  «=»a64.] 

2.  Costs   ©=5264  — Ok   Appeal  — Rule  ot 

Co  DBT— Bn  POBCEUENT. 

Sup.  Ct.  rule  6.  par.  2  (164  Paa  p.  iz).  male 
ing  tbe  filing  and  service  of  cost  bill  within 
five  days  after  decision  of  cause  a  condition  to 
recovery  of  printing  expenses  as  costs,  not  be- 
ing for  tbe  convenience  of  the  ewirt  or  tending 
to  focUitate  its  business.  Its  enforcement  fi 
not  subject  to  its  discretion. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  SS  1004^1008;  Dec.  Dig.  ^2(54.] 


>Por  other  ciMs  sm  same  tople  and  KBT-NUUBBR  la  ail  Kay-NomtMred  Dlcwta  and  IndsxM 
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Appeal  from  District  Court,  Washoe  Coun- 
ty ;  Cole  I*  Harwood,  Judge. 

In  the  matter  of  cost  bill  of  appellant,  to 
which  respondent  filed  obJectioDS  with  the 
clerk  of  the  Supreme  Court.  From  the  clerk's 
adverse  ruling,  be  appeals.  Ruling  reversed. 

For  opinion  on  former  appeal,  see  149  Pac. 
188. 

H.  R.  Cooke,  of  ToDopab,  and  Oeo.  B. 
Tbatdi^',  of  Carson  City,  for  appellant 
Dixon  &  Miller,  of  Beno.  for  respondent. 

GOLEHAN,  J.  Respondent  filed  with  the 
deiiE  of  this  court  objections  to  the  cost  bill 
of  appellant,  and  from  an  adverse  ruling  has 
appealed,  pursuant  to  paragraph  3  of  rule  6 
(154  Pac.  Ix),  of  this  court 

[1,  2]  While  several  objections  are  urged  to 
the  cost  bin,  we  deem  it  necessary  to  consid- 
er only  one  of  them,  which  Is  that  the  cost 
bill  was  not  filed  and  served  within  the  time 
required  by  paragraph  2  of  rule  6  (104  Pac. 
Ix),  which  reads: 

"Cither  party  desiring  to  recover  as  costs  his 
expenses  tor  printiiig  or  tTpewriting  in  any 
cause  in  this  court,  Bball,  within  five  uays  aft^ 
the  decision  of  the  cause,  file  with  the  clerk  and 
serve  ui>od  the  opposite  part;  a  verified  cost 
bill,  setting  forth  or  stating  the  actual  coat  of 
anch  prinuag  or  typewrioiig,  and  no  greater 
amount  than  sadi  actual  f»8t  shall  be  taxed  as 
eosta." 

The  decision  In  the  case  was  filed  June  6, 
1916.  On  June  11,  191S,  appellaot  filed  its 
cost  bill  with  the  clerk  of  the  court,  but  there 
is  no.  showing  that  service  was  made  on  re- 
spondent on  that  or  on  any  other  day,  except 
as  it  appears  by  inference  from  reajxindent's 
brief  that  It  was  served  on  June  12th.  It  is 
urged  that  as  appellant  did  not  receive  no- 
tice of  the  decision  until  June  6th,  the  cost 
bill  was  filed  in  apt  time.  Concediog  for  the 
purpose  of  this  case  that  this  contention  is 
correct  yet  the  service  on  respondent  was 
not  made  within  the  required  time.  Such 
service  on  the  respondent  within  the  time 
required  by  the  rule  was  as  necessary  as  the 
filing  of  the  cost  bill  with  the  clerli.  We 
think  that  the  law  applicable  to  the  situation 
which  confronts  us  la  this  matter  was  es- 
tablished by  this  court  in  Haley  v.  Eureka 
County  Bank,  20  Ner.  423,  22  Paa  1102, 
wherein  it  Is  said: 

"Tlie  courts  may  rescind,  modify,  or  repeal 
their  rules,  or,  in  establisbiDg  them,  may  re- 
serve the  exercise  of  discretion ;  but  where 
there  is  no  such  reservation  in  the  rules,  and 
they  remain  in  fall  force,  and  arc  not  in  any  re- 
^Mct  repugnant  to  the  provisions  of  the  stat- 
ute, tbey  have,  as  before  stated,  the  force  and 
effect  of  law,  and  are  equally  binding  upon  the 
court  and  litigants,  and  should  be  applied  and 
mforced  in  all  cases,  aod  upon  all  questioos, 
coming  within  their  provisions.  *  *  *  It 
is  true  that  rules  are  sometimes  adopted  by 
courts,  for  their  own  convenience,  which  may  be 
oiforced  or  set  aside  at  l^eir  own  will  and 
pleasure,  as  deemed  meet  and  proper  under  the 
circumstances  of  each  case.  'Such  rules  are 
mere  endues  to  promote  convenience  in  busi- 
ness, and  when,  from  any  peculiarity,  they  re- 


quire to  be  suspended  or  waived.  In  order  to 
promote  Justiee,  the  power  which  made  them 
can  and  ought  to  suspend  theuL'  Wallace  v. 
Clark  [Fed.  Cas.  No.  17,0983  S  Woodb.  &  M. 
362.  But  the  rule  under  consideration  is  not 
of  sudi  a  character." 

The  filing  of  a  cost  bill  la  not  a  matter  of 
convenience  to  the  court  nor  conld  It  tend 
to  facilitate  the  business  of  the  court  since 
it  mnst  be  filed.  If  at  all,  subsequent  to  the 
di^ositlon  of  the  case  by  the  court  There- 
fore we  do  not  think  this  is  an  instance  in 
which  the  court  can  exercise  its  discretion. 

For  the  reasons  given,  the  ruling  appealed 
from  Is  reversed,  and  it  is  ordered  that  the 
objection  to  the  cost  bill  be  sustained. 

NORCROSS,  O.  J.,  and  McOARRAN,  J., 
concur. 


(40  N«v.  188) 

Bx  parte  DIXON.  (No.  2249.) 
(Supreme  Court  of  Nevada.   Dec.  23,  1916.) 

1.  CoDBTS  «=»188(^— Municipal  Codkp-Ju- 

BISDICTION— CONBTITtJTIONAi:,  ASD  STATUTO- 
BT  PaOVISXONB. 

,  Const,  art.  6,  {  6,  gives  to  district  courts 
original  jurisdiction  in  cases  Involving  the  legal- 
ity of  any  tax  assessment  or  municipal  fine,  etc; 
section  8  requires  the  Legislature  to  determine 
the  number  of  justices  of  the  peace  in  each  city, 
etc.,  and  provides  that  justice's  courts  shaU  not 
have  jurisdiction  of  cases  conflicting  with  the 
jurisdiction  of  the  courts  of  record;  and  section 
9  requires  the  Legislature  to  fix  by  law  the  ju- 
risdiction of  municipal  courts.  The  charter  of 
the  city  of  Reno  (article  14,  {  1)  created  a  mu- 
nicipal court,  by  section  3  gave  It  jurisdiction 
as  then  provided  for  justices  of  the  peace  as  to 
civil  or  criminal  cases  for  the  violation  of  any 
ordinance,  and  by  section  6  provided  that  it 
should  be  treated  as  a  justice's  court,  in  case  its 
proceedings  should  be  questioned.  Rev.  Laws, 
S  5721,  rdating  to  transfer  of  causes  from  jus- 
tice's court,  provides  that  the  parties  cannot 
give  evldeoce  on  questions  involving  the  legality 
of  any  tax,  municipal  fine,  etc.  An  ordinance 
imposed  a  certain  license  upon  every  attoroey 
practicing  his  profession  in  the  city  payable 
gusrterly  in  accordance  with  the  gross  receipts, 
and  thereunder  petitioner  was  convicted  in  the 
municipal  court  and  committed.  Held,  where 
the  issue  involved  the  legality  of  a  tax  and  the 
constitutionality  of  the  ordinance  imposing  the 
tax,  the  municipal  court  bad  no  jurisdiction,  and 
was  bound  to  transfer  the  proceedings  to  the  dis* 
trict  court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  n  458,  464,  468;  Dec.  Dig.  «=al88(2).] 

2.  CouBTB  <8=>486  —  Municipal  Coubt  —  Ju- 
BisnicnoN— Lboalixt  or  Tax— Cebtuioa- 
TioN  OF  Question. 

In  such  case,  where  defendant  challenged  the 
legality  of  the  tax  or  questioned  the  constitu- 
tionality of  the  ordinance  in  the  municipal 
court  that  court  was  ousted  ot  jarisdietlon  and 
should  have  certified  the  pleading  to  the  district 
court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  SS  1299-1305 ;  Dec.  Dig.  «=9486.] 

3.  COUBTS  <^189(7)  —  MtlNICIPAL  COUETS  — 

Pleading— Vebifioatiok. 
No  plea  by  a  defendant  in  a  justice's  court 
need  be  verified,  and  such  rule  applies  with  equal 
force  to  the  municipal  court 

(Ed.  Note. — For  other  cases,  see  Courts.  Cent- 
Dig.  SS  409.  413,  458;  Dec.  Dig.  «=9l89(7).] 
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Original  proceeiSing  In  habeas  coipus  by  J. 
B.  Dixon  against  J.  D.  Hlllhonse,  Chief  of 
Police  of  the  City  of  Reno.  Ordered  that 
writ  be  perpetuated  and  petitioner  be  restor- 
ed to  his  liberty. 

J.  B.  Dixon  and  Frame,  Humphrey  tt  Har- 
ctHDb,  all  of  Reno,  for  petitioner.  Lk  D.  Snm- 
merfldd,  of  Reno,  for  respondent 

HcOARBAN,  J.  Thla  is  an  original  pro- 
ceeding In  habeas  corpns.  By  the  retnm  of 
3.  D.  HlUhonse,  chief  of  police  of  the  <Aty  of 
Reno,  It  appears  that  petitioner,  J,  B.  Dixon, 
was  on  the  6th  day  of  Jnne,  1916,  arrested 
nnder  and  by  rlrtne  of  a  mirrant  ot  arrest 
Issned  by  the  mnnldpal  court  of  the  city  of 
Reno,  Washoe  county;  that  the  warrant  of 
arrest  was  issued  In  accordance  with  the 
prayer  of  a  complaint  filed  with  the  munici- 
pal court  of  that  city ;  tliat,  upon  petitioner's 
plea  of  not  guilty  to  the  complaint,  the  ac- 
tion proceeded  to  trial  forthwith;  and  that 
on  July  5.  1916,  the  petitioner  was  by  the 
municipal  court  of  the  dty  of  Reno  found 
guilty  and  a  commitment  duly  Issued,  under 
which  said  committment  the  respondent  de- 
tains petitioner  and  deprives  blm  of  his  lib- 
erty. 

The  complaint,  under  which  warrant  was 
Issued  for  the  arrest  of  petitioner  and  upon 
which  the  trial  was  conducted,  is  in  part  as 
follows : 

"That  CD  OF  about  the  28th  day  of  April, 
A.  D.  1918.  in  the  city  of  Reno,  county  of 
Washoe,  state  of  Nevada,  the  crime  of  misde- 
meanor was  committed,  to  wit  by  J.  B.  Dixon, 
who  then  and  there  was  willfally  and  ualawfully 
practicing,  and  did  then  and  there  willfully  and 
unlawfully  practice,  his  profession  as  an  attor- 
ney without  faaving  first  taken  out  and  procur- 
ed the  municipal  license  required  by  ordinance 
of  the  city  council  of  the  said  city  Reno;  idl 
of  which  ia  contrary  to  the  form,  force,  and  ef- 
fect, and  in  violation  of  sectioa  21  of  City  Ordi- 
Dance  No.  82,  as  aQiended,  revised,  and  re-enact- 
cd  by  City  Ordinance  No,  195  of  said  dty  of 
Reno." 

Petitioner  filed  a  motion  to  set  aside  the 
complaint,  and  argued  the  following  grounds: 

"(X\  Tint  said  complaint  does  not  allege  facU 
■nfficient  to  constitute  a  public  offense. 

"(2)  l%at  this  court  has  no  Jarisdictlon  or 
power  to  consider  said  complaint  or  to  issue  any 
warrant  of  arrest  thereunder  or  therenpon. 

"(3)  That  the  ordinance  referred  to  in  said 
complaint,  and  sections  4,  20,  and  21  thereof,  are 
ultra  vires,  and  beyond  the  irawer  of  the  city 
of  Beno  to  enact. 

"(4)  That  said  ordinance  and  said  sections  are 
repugnant  to  the  Constitution  of  the  United 
States. 

"(5)  That  eaid  ordinance  and  said  sections 
thereof  are  repugnant  to  the  Oonstltntlon  of  the 
state  of  Nevada. 

"(6)  That  said  wdinance  and  said  sections 
thereof  are  repugnant  to  the  dtarter  of  the  dty 
of  Reno." 

The  dty  of  Reno  is  a  duly  Incorporated 
muntdpallty,  Its  incorporation  was  founded 
upon  ^dal  acts  of  the  Legislature  of  this 
state,  and  the  Legislature  of  1915  passed  an 
act  amending  certain  spedflcally  named  sec- 


tions of  an  act  entitled  "An  act  to  Incorpo- 
rate the  town  of  Reno,  and  to  establish  a  dty 
government  therefor,"  approved  March  16, 
1903,  etc.   Laws  1915,  c.  38. 

City  Ordinance  No.  196  Is  enUUed  "An  Or- 
dinance to  amend,  revise,  and  re-oiact  the 
title  of,  and  to  amend,  revise,  and  re-enact, 
dty  ordinance  number  82,  entitled  *Ad  ordi- 
nance to  fix,  impose,  and  collect  a  license  tax 
on  certain  trades,  bnslness,  occupations,  call- 
ings and  amusements  In  the  dty  of  Reno; 
to  regulate  and  dasslfy  the  same,  to  fix  a 
penalty  for  the  violation  thereof;  to  define 
the  duties  of  certain  officers  In  connection 
therewith,  and  to  repeal  ail  ordinances  and 
parts  of  ordinances  In  conflict  therewith,' 
passed  and  ad<q?ted  October  28.  1907 ;  and  to 
repeal  all  ordinancee  and  parts  of  ordinances 
In  conflict  therewith.'* 

Section  1  of  the  ordinance  lunvldea: 

"Every  person,  firm,  asaodatioo,  or  corpora* 
tion  engaged  in  carrying  on,  maintaining,  pursu- 
ing, conducting,  or  transacting,  or  that  hereaft- 
er engages  in,  carries  on,  maintains,  pursuei, 
conducts,  or  transacts,  in  the  dty  of  Reno  the 
trade  businees,  occupation,  calling,  or  pursuit 
hereinaftw  named,  shall  obtain  from  ssid  dty 
and  shall  pay  therefor  the  llcoua  herein  sped- 
fied." 

Section  4  of  the  ordinance  provides:  ' 
"Any  person,  firm,  association,  or  corporation 
opening,  conducting,  maintaining,  transacting, 
engaging  in,  carrying  on,  or  pnrsulng  any  bnn- 
nesa,  trade,  occupation,  calling,  or  pursuit  here- 
inafter named  without  first  havmg  obtain^ 
from  said  city  the  license  herein  required  shall 
be  deemed  guilty  of  a  misdemanor,  and  ■  upon 
conviction  thereof,  shall  be  punished  by  a  fine  of 
not  leas  than  twenty-five  ($25.00)  dollars  and 
not  exceeding  one  hundred  ($100.00)  dollars,  or 
by  imprisonment  in  the  city  jail  of  said  dtj  not 
less  than  twenty-five  (25)  days  and  not  exceed- 
ing one  hundred  (100)  days,  or  both  such  fine 
and  imprisonmokt.'* 

Section  20  of  the  ordinance  fixes  a  achednle 

for  certain  spedfled  businesses,  fixing  the 
license  in  accordance  with  the  quarterly  gran 
receipts  of  such  business; 
Section  21  provides: 

"Every  attorney,  doctor,  phyridan,  surgeon, 
veterinary  surgeon,  or  dentist,  practidng  or 
following  his  or  her  profession  in  said  city,  shall 
pay  for  and  obtain  a  quarterly  license  to  carry 
on  such  business,  aa  per  the  schedule  hereinbe- 
fore redted  in  section  20  of  this  ordinance." 

[1]  Petitioner  here  contends,  among  other 
things,  first,  that  the  munldpal  court  of  the 
city  of  Reno  had  no  power  or  authorl^  to 
try,  hear,  or  determine  the  matters  att^iqit- 
ed  to  be  adjudged  by  It  at  said  hearing. 

Section  6  of  article  d  of  the  Constitution  of 
tills  state  contains  the  following  provision: 

"The  district  courts  in  the  several  judicial 
districts  of  this  state  shall  have  original  jurisdic- 
tion in  all  cases  to  equity ;  also  in  all  cases  at 
law  which  Involve  the  tiUe  or  the  right  of  pos- 
session to,  or  the  poasesaion  of  real  property,  or 
mining  daims,  or  the  legality  of  any  tax,  Impoai, 
aaseasment,  toll  or  municipal  fine,  and  in  all  otli* 
er  cases  in  which  the  demand  (exclusive  of  in- 
terest) or  the  value  of  the  propeity  in  controver- 
sy exceeds  three  hundred  dollars,  also  in  all  ca»- 
ea  relating  to  the  estates  of  deceased  persons,  aad 
the  persons  and  estates  of  minors  and  insani 
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persons,  ud  of  Os  setlon  of  forcible  entry  and 
anlawful  detainer;  and  also  in  all  criminal  cases 
not  otherwise  provided  for  hj  law;  the;  shall 
also  have  final  appellate  jurisdiction  in  cases 
arising  in  justices*  courts,  and  such  other  in- 
fwior  tribunals  as  may  be  establisbed  by  Jaw. 
The  district  courts,  and  the  judges  thereoC  shall 
have  power  to  issue  writs  of  maodainuB,  injunc- 
tion, quo  warranto,  certiorari,  and  all  other 
writs  proper  and  necessary  to  the  complete  ex- 
ercise  ct  their  Jurisdiction ;  and  also  shall  have 
power  to  issue  writs  of  habeas  corpus  on  peti- 
tion by,  or  on  behalf  of  any  person  held  in  ac- 
cnal  custody  in  their  respective  districts.'* 

Section  8  of  article  6,  among  otber  things, 
provides: 

"The  Legislature  shall  determine  the  number 
of  justices  of  the  peace  to  be  elected  in  eadi  city 
and  township  of  the  state,  and  shall  Gz  by  law, 
their  powers,  duties  and  responsibilities,  provid- 
ed, that  such  Justices'  courts  shall  not  have  ju- 
risdiction of  the  following  cases,  viz.:  *  •  • 
Second,  of  cases  wherein  the  title  to  real  estate, 
or  mining  claims,  or  guestionB  of  boundaries  to 
land,  is  or  may  be  Involved;  or  of  cases  that 
in  any  manner  shall  conflict  with  the  jariedic- 
tion  of  the  several  courts  of  record  in  this 
state.   •  • 

Section  0  of  article  6  provides: 

"Provision  shall  be  made  by  law  prescribing 
the  powers,  duties  and  responsibilities  of  any 
municipal  court  that  may  be  established  in  pur- 
suance of  section  one,  of  this  article ;  and  also 
fixing  by  law  the  jurisdiction  of  said  court, 
so  as  not  to  conflict  with  that  of  the  several 
courts  of  record." 

The  municipal  court  of  the  city  of  Reno 
is  created  by  sectlcHi  1  of  article  14  of  the 
charter  of  the  dty  of  Reno,  and  by  section  3 
of  the  same  article  it  is  provided: 

"The  municipal  court  shall  have  the  powers 
and  jnrisdicUon  in  said  dty  as  are  now  pro- 
vided by  law  for  justices  of  the  peace,  wherein 
any  person  or  persons  are  charged  with  the 
breach  or  violation  of  the  provisions  of  any  ordi- 
nance of  said  dtT  or  of  this  charter,  of  a  police 
nature ;  provided,  that  the  trial  and  proceedings 
in  such  cases  shall  be  summary  and  without  a 
jury.  The  said  court  shall  have  jurisdiction  to 
hear,  try  and  detemune  all  cases,  whether  dvil 
or  criminal,  for  the  breach  or  violation  of  any 
city  ordinance  or  any  provision  of  this  charter 
of  a  police  nature,  and  shall  hear,  try,  deter- 
mine, acquit,  convict,  commit,  or  hold  to  hail  In 
accordance  with  the  provisions  of  such  ordi- 
nances or  of  this  charter.  The  practice  and  pro- 
ceedings in  said  court  shall  conform  as  nearly  as 
practicaUe,  to  the  practice  and  proceedings  of 
justice^  courts  in  similar  cases.  •  •  • 

Section  6  of  the  charter  In  part  provided 
"The  said  court  shall  be  treated  and  consid- 
ered as  a  Justice's  court  whenever  the  proceed- 
ings thereof  are  called  into  question." 

Section  6721,  Revised  Laws,  having  refer- 
ence to  the  transfer  of  cases  to  the  district 
court  from  the  justice's  court,  provides : 

"The  parties  to  an  action  in  a  justice's  court 
cannot  give  evidence  upon  any  question  which 
involves  the  title  or  possession  of  real  property, 
or  the  legality  of  any  tax,  Impost,  assessment, 
toll,  or  munidpal  6ne;  nor  can  any  issue  pre- 
senting such  question  be  tried  by  such  court. 
•   •   •  '> 

By  section  9  of  artide  6  of  the  Constitu- 
tion it  will  appear  that  the  Legislature  was 
empowered  to  fix  by  law  the  Jurisdiction  of 
mnnidpal  courts,  and  as  we  read  the  provi- 
sion It  woold  appear  that  the  Legislature 


might  confer  upon  the  mnnidpal  court  Jnrla- 
dictional  power  limited  to  munidpal  purpos- 
es (Meagher  v.  County  of  Storey,  5  Nev.  249) 
embradng  any  subject,  so  long  as  it  did  not 
conflict  with  the  several  courts  of  record. 
Hence  we  are  asked  the  question,  in  the  light 
of  our  constitutional  and  statutory  provi- 
sions, was  It  within  the  power  of  the  munid- 
pal court,  as  that  power  had  been  conferred 
by  tbe  Legislature  In  the  provisions  of  the 
charter  of  the  city  of  Reno,  to  pass  upon  and 
determine  the  questions  of  law  involving  the 
legality  of  tbe  ordinances  imposing  the  tax 
as  that  question  was  presented  by  the  motion 
to  set  aside  the  complaint. 

In  the  case  of  State  ex  rel.  Murphy  and 
Lutz  V.  Rising,  10  Nev.  97,  tbts  court  had  un- 
der consideration  this  provision  of  the  stat- 
use,  as  well  as  sections  6  and  8  of  article 
6  of  the  Constitution.  The  court  there  held 
that  the  words  "all  cases  at  law"  and  "all 
criminal  cases,"  as  used  in  the  Constitution, 
were  intended  to  designate  distinct  catego- 
ries mutually  exduslve,  and  that  the  Legisla- 
ture has  full  power  to  parcel  out  the  Juris- 
diction of  criminal  cases  between  the  district 
courts  and  Justices'  courts.  ' 

The  court,  in  the  case  of  State  v.  Rising, 
supra,  after  asserting  that  the  words  "all 
cases  at  law"  and  "all  criminal  cases"  were 
meant  to  convey  the  Idea  of  distinct  catego- 
ries mutually  exclusive,  said: 

"If  we  are  correct  In  this  view,  tiiere  can  bf. 
no  doubt  that  the  justice's  court  had  Jun^ffdictlon 
of  the  offense  charged  againet  Grant,  and  that 
it  was  bis  duty  to  try  and  determine  it,  unless 
it  was  made  satisfactorily  to  appear  to  him,  be- 
fore or  during  the  trial,  that  the  action  could 
not  be  tried  without  deciding  a  question  of  title 
to  real  property,  or  of  the  right  to  the  possession 
thereof:  in  which  case,  and  in  which  case  alone, 
it  was  his  duty,  in  obedience  to  the  statute,  and 
without  any  reference  to  tbe  Constitution, 
which,  as  we  think,  has  no  application  to  crimi- 
nal cases  in  this  particular,  to  transfer  the  pro- 
ceeding to  tiie  district  court" 

We  think  this  same  line  of  reasoning  will 
apply  even-  more  so  to  cases  arising  In  the 
Justice  court  with  reference  to  the  right  of 
such  court  to  pass  upon  a  question  of  law  in- 
volving the  legality  of  any  tax,  impost,  as- 
sessment, toll,  or  municipal  fine. 

Section  9  of  article  6  of  tbe  Constitution 
provides  that  the  Legislature  shall  fix  the 
jurisdiction  of  munidpal  courts  so  as  not  to 
conflict  with  that  of  the  several  courts  of 
record. 

Now  the  Legislature  of  this  state.  In  enact- 
ing the  law  creating  the  charter  of  the  dty 
of  Reno,  provided  by  section  3  of  artide  14 
of  that  charter  that: 

"The  munidpal  court  shall  have  the  powers 
and  jurisdiction  in  said  dty  as  are  now  pro- 
vided by  law  for  Justices  of  the  peace,  wherein 
any  i>erson  or  persons  are  charged  with  the 
hreadi  or  violation  of  the  provisions  of  any  ordi- 
nance of  said  dty  or  of  this  charter,  of  a  police 
nature." 

And  that  section  further  provided: 
"The  practice  and  proceedings  in  said  court 
shall  conform  as  nearly  as  practicable,  to  the 
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practiee  and  pToeeedlnga  oi  ^ltdce^  courts  in 
Bimilar  caaeg." 

Moreover,  It  was  provided  ifi  section  6  of 
the  same  article  that : 

"The  said  court  shall  be  treated  and  consider- 
ed as  a  Justice's  court  whenever  the  proceedinss 
thereof  are  c^ed  into  question." 

Here  we  have  constitutional  and  statutory 
provisions  reserving  cases  to  the  district 
court  where  the  question  of  the  legality  of  a 
tax  is  in  issue  as  a  matter  of  law.  We  have 
a  statutory  provision  declaring  tbat  an  issue 
presenting  the  question  of  the  legality  of  a 
tax,  impost,  assessment,  toll,  or  municipal 
fine  shall  not  be  tried  in  the  Justice  court. 
The  legislative  act  by  wliich  was  created  the 
charter  of  the  city  of  Reno,  and  from  which 
act  the  municipal  court  of  that  city  took  Its 
existence  and  its  Jurisdiction,  declared  that 
the  powers  and  JurlsdictloD  of  tbat  court 
should  be  the  same  as  those  now  provided  by 
law  for  Justices  of  the  peace  in  cases  where- 
in any  person  is  charged  with  the  breach  or 
violaUon  of  the  provisions  of  an  ordinance 
of  the  city.  It  further  provided  that  the 
practice  and  procedure  of  the  municipal 
court  should  conform  as  nearly  as  practi- 
cable to  that  of  the  Justice  court  in  similar 
cases,  and  tbat  in  all  cases  the  municipal 
court  should  be  treated  and  considered  as  a 
Justice  court  whenever  its  proceedings  were 
called  into  question. 

Hence  we  might  slmpUfy  matters  here  hy 
inquiring  as  to  what  would  be  the  required 
procedure  if  a  charge  of  similar  import  were 
pending  against  petitioner  in  a  Justice  court. 
If  under  the  statute  the  Justice  of  the  peace 
was  denied  the  right  to  try  and  determine 
the  issue  of  law  raised  wherein  tbe  l^Uty 
of  the  tax  was  questioned,  then  that  denial 
applies  here  with  equal  force  to  tbe  munici- 
pal court. 

In  the  light  of  the  provisions  as  we  find 
them  in  the  charter  of  the  city  of  Reno,  we 
apply  the  reason  as  well  as  the  Interpreta- 
tion which  we  Ond  la  the  case  of  State  v. 
Rising,  supra,  and  in  tlie  language  of  Mr. 
Justice  Beatty,  as  said  in  that  case,  we  say 
there  can  be  no  doubt  that  the  municipal 
court  had  Jurisdiction  of  tbe  offense  charged 
against  tbe  petitioner,  and  that  it  was  the 
duty  of  that  court  to  try  and  determine  It, 
unless  it  was  made  to  appear,  before  or  dur- 
ing the  trial,  that  an  issue  involving  the  le- 
gality of  a  tax  or  ttie  constitutionality  of  an 
ordinance  imposing  a  tax  was  to  be  decided. 
In  which  case  it  was  the  duty  of  the  munici- 
pal Judge,  in  obedience  to  the  statute,  to 
transfer  the  proceedings  to  the  district 
court    Section  6721,  Revised  Laws. 

In  the  case  of  State  v.  Rising,  supra,  the 
question  was  as  to  the  Jurisdiction  of  the 
Justice  court  to  try  a  criminal  case  involving 
a  charge  of  malicious  mischief.  This  court, 
In  answer  to  the  query  as  to  tbe  rigbt  of  the 
Justice  court  to  try  a  case  involving  the  right 
to  possession  of  real  property,  there  said, 
first  of  all,  that  tbe  rii^t  ot  possession  to 


real  property  was  not  InTDlvM  In  a  duuss 
of  malicious  mischief;  tbat  In  such  cases 
mere  proof  of  possession  Is  a  sufficient  proof. 
Moreover,  the  court  held  that  even  proof  that 
would  support  a  plea  of  freehold  In  the  de- 
fendant would  not  Justify  or  excuse  him  In 
a  case  of  malicious  mischief. 

It  will  not,  we  apprehend,  be  seriously 
disputed  that  the  license  provided  for  In  sec- 
tion 21  of  the  ordinance,  being  a  charge  or 
fee  for  the  transaction  of  a  given  business, 
is  a  tax,  inasmuch  as  It  Is  a  charge  imposed 
upon  persons  and  business  to  raise  money 
for  municipal  purposes.  City  of  Santa  Bar- 
bara V,  Steams.  51  Cai.  499. 

[2]  Defendant  was  charged  with  a  mis- 
demeanor in  having  failed  to  pay  a  llcens« 
tax  under  an  ordinance  Imposing  such  tax. 
Under  such  a  charge  we  may  inquire:  Has 
tbe  defendant  the  right  to  challenge  tbe  le- 
gality of  the  license  tax  so  Imposed?  Has 
he  the  right  to  raise  the  question  of  the  con- 
stitutionality of  the  ordinance  Imposing  tbe 
license  tax?  If  tbe  petitioner  liere,  being 
charged  with  a  misdemeanor  In  having  vio- 
lated an  ordinance  imposing  a  llcen^te  tax, 
sought  to  question  the  constltutlomtllty  of 
the  ordinance  or  raise  any  other  questlcHis  of 
law,  either  as  to  the  legality  of  tbat  tax  or 
as  to  the  ordinance,  sudb  ordinance  being  one 
imposing  a  tax,  was  It  not  his  right  to  do 
so?  Was  It  not,  moreover,  his  right  to 
raise  such  questions  in  the  very  first  court 
where  Judgment  might  be  rendered  on  bis 
guilt  or  innocence  and  where  by  reason  of 
the  charge  his  liberty  was  at  stake?  Man- 
ifestly, petitioner  was  so  privileged.  The 
gravamen  of  the  ctiarge  in  this  case  was  tbe 
failure  to  pay  tbe  tax.  Hence  tbe  legally 
of  tbe  tax  was  a  matttf  which  might  prop- 
erly be  raised  by  way  of  defense  or  plea  in 
avoidance.  We  find  from  the  record  that  pe- 
titioner raised  these  questions  by  bis  mo- 
tion to  set  aside  tbe  complaint,  which  was 
in  the  nature  of  a  demurrer  to  ttie  complaint, 
in  which  tiie  Jurisdiction  of  the  court,  the 
legality  of  the  tax,  tbe  constitutionality  of 
the  ordinance,  were  all  raised  as  an  Issue 
of  law.  The  question  of  the  legality  of  the 
license  tax,  the  question  of  the  constitution- 
ality of  the  ordinance  Imposing  tbe  license 
tax,  each  in  turn  was  presented  to  the  mu- 
nicipal court  by  the  pleadings  of  tbe  defend- 
ant there,  petitioner  here.  It  need  scarcely 
be  observed  that,  as  we  read  the  constitu- 
tional provisions  and  the  provisions  found 
In  our  statute,  It  seems  manifest  ttiat  It  was 
never  Intended  by  our  lawmakers  that  ques- 
tions such  as  those  raised  in  the  municipal 
court  in  this  Instance,  which  challenge  the 
constitutionality  of  a  tax,  were  to  be  sub- 
mitted to  tbat  court  The  history  of  the 
constitutional,  as  well  as  tbe  statutory,  law 
of  this  state,  convinoes  us  tbat  questions  of 
this  character,  In  whatever  form  they  might 
arise,  were  reserved  to  another  tribunal. 

[3]  It  might  be  said  tbat,  In  the  llgbt  of 
the  decision  of  this  court  in  the  case  of  State 
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V.  Justice  Court,  29  Ner.  191,  87  Pac  1,  89 
Pac  24,  the  mnnlcipal  court  need  not  certify 
that  case  to  the  district  court  unless  the 
pleading:  on  the  part  of  the  defendant  was 
rerlfled.  The  answer  to  this  Is  that  no 
pleading  on  the  part  of  the  defendant  in  a 
Justice  court  need  be  rerlSed.  and  this  ap- 
plies with  equal  force  to  the  municipal  court 

It  follows  from  the  observations  that  we 
have  made  here  that  when  the  defendant  in 
the  i>olloe  court  of  the  city  of  Reno,  charged 
with  a  misdemeanor  In  having  violated  a 
dty  ordinance  Imposing  a  license  tax,  raised 
a  qnestloD  of  law  as  to  the  legality  of  the 
tax  and  the  constitutionality  of  the  ordi- 
nance Imposing  the  tax,  an  Issue  of  law  was 
presented  to  the  police  court  Involrlng  a 
question  as  to  which,  by  the  provisions  of 
section  5721,  Revised  Laws,  no  evidence 
could  be  entertained ;  nor  could  any  Issue 
presenting  such  nuestion  be  tried  by  that 
court  The  munldpal  court,  therefore, 
should  have  proceeded  no  further,  but  under 
the  provisions  of  the  statute  should  have 
suspended  all  further  proceedings  In  the  ac- 
tion and  certified  the  pleadings  to  the  dis- 
trict court 

The  judgment  rendered  by  the  municipal 
court  in  the  premises  was  void-  Petitioner 
being  detained  on  such  a  Judgment  Is  enti- 
tled to  be  released  on  habeas  corpus. 

It  Is  therefore  .ordered  that  the  writ  be 
peipeCuated«  and  that  petitioner  be  restored 
to  his  Uberty. 

NOBGROS3.  a  J.,  and  OOLBBfAN,  J., 
concur. 

<«  N«v.  Ml) 

In  re  WIIXIAMS*  BSTATHJ.    (No.  2204.) 

(Supreme  Court  of  Nevada.    Dec  23.  1916.) 

1.  Taxation  «s>S66— Inhkbitanob    Tax  — 

CoilMUHITT  PROPEBTT— InTEBBST  OF  WlTE. 
Under  Rev.  Laws,  S  2166.  defining  com-, 
munity  property,  and  section  2165,  providing 
that  upon  the  death  of  the  haaband  one-half  of 
the  eoDUDunity  proi)erty  goes  to  the  surviving 
vife,  the  ri^ht  of  the  wife  in  the  community 
property  during  her  hnsbaod's  Ufe  ia  not  a  mere 
expectancy,  but  is  a  property  interest,  though 
■object  to  the  husband's  control,  and  at  the 
huslMUid'a  death  it  ia  merely  freed  from  bis 
control,  and  does  not  paas  under  the  inheritance 
laira.  and  tiierefwe  is  not  subject  to  taxation 
under  St  1913.  c  266,  f  1.  imposing  a  tax  on 
aU  proper^  passing  by  wul  or  statutes  of  in- 
heritance. 

[Bd.  Note.— VoT  other  cases,  see  Taxation, 
Dec.  Dig.  «»866.] 

2.  RCSBANO  AND  WiFB  «=»26S— GOUHUNrrT 

Pbopebtt— NaThbk  ot  Wm*s  Intbbbst— 

8tatdi»— *'Hkld."  • 
Tile  use  of  the  ezpresrion  "goes  to"  the  wife 
fat  Rev.  liSvs.  I  2165,  diffwent  from  the  ex- 
pression "belongs  to"  the  husband  in  section 
2164,  does  not  show  an  intention  of  the  Legls- 
latnre  that  the  Interest  of  the  wife  in  the  com- 
munity should  vest  only  after  the  husband'a 
death,  in  view  of  Const,  art  4,  {  31,  requiring 
laws  to  be  -passed  defining  the  rixhta  of  the 
wife  to  property  held  In  common  vntb  her  bus- ' 


band,  since  "held"  does  not  convey  the  idea  of 
mere  expectancy,  but  imports  ownership. 

[Eld.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  »  896,  917-924;  Dec.  Dig. 
«=»265. 

For  otJier  definitions,  see  Words  and  Phrases, 
First  and  Second  Snies,  Held.] 

Appeal  from  District  Court  Churchill 
County ;  T.  a  Hart,  Judge. 

Proceedings  to  determine  the  tax  on  the 
estate  of  Warren  W.  WlJHams,  deceased. 
From  an  order  adjudging  the  wife's  interest 
in  the  community  subject  to  tax,  the  wife 
appeals.  Rerersed  and  remanded,  with  In- 
structions to  enter  Judgment  for  appellant 

Hoyt,  Gibbons  &  French,  of  Reno,  for  ap- 
peUant.  George  B.  Thatcher,  At^.  Gen., 
for  respondent 

McCARRAN,  J.  Warren  W.  WUlIaras  died 
January  24,  1914,  leaving  an  estate  approx- 
imating $384,000.  In  arriving  at  an  amount 
upon  which  an  Inheritance  tax  would  fall, 
deductions  were  made  amounting  to  $55,- 
887.77  leaving  a  balance  in  the  estate  of 
$328,527.33.  The  deceased  left  a  wlU,  in 
which  he  set  forth : 

"X  hereby  declare  that  all  of  my  property  is 
commnnity  property,  one-half  of  which  belongs 
to  my  wife;  and  for  that  reason  I  hereby  re- 
frain from  any  attempt  to  in  any  wise  dispose 
of  that  portion  of  the  same  by  will  or  testa- 
ment" 

The  district  court  found  that  the  estate 
of  the  surviving  wife  came  to  her  by  Inherit- 
ance, and  was  liable  to  taxation  under  our 
Inheritance  tax  law,  and  therefore  adjudged 
the  amount  of  $4,620.65  to  be  payable  agalxBt 
the  widow's  one-lialf  of  the  community  prop- 
erty.  From  this  order  appeal  Is  taken. 

One  question  is  presented  here,  namely,  Dltl 
the  surviving  widow  of  Warren  W.  Williams, 
deceased,  take  her  one-half  of  the  community 
property  left  by  the  decedent  as  an  heir,  or 
was  the  one-half  of  the  community  property 
something  which  belonged  to  her  absolutely 
in  tier  own  right,  and  as  such  did  not  pass 
to  her  by  succession  or  inheritance?  Our 
inheritance  tax  lavr  was  enacted  by  the  Leg- 
islature of  1913,  and  Is  found  on  page  411  of 
the  Session  Acts  of  that  year.  Section  1  of 
the  act  provides: 

'A  tax  Shan  be  and  is  hereby  imposed  upon 
the  transfer  of  any  and  all  property  within  the 
jurisdiction  of  this  state,  and  any  interest  there- 
io  or  income  therefrom,  whether  belonging  to 
the  inhabitants  of  this  state  or  not  and  wheth- 
er tangible  or  intangible,  not  hereinafter  ex- 
empted, which  shall  p&ss  in  trust  or  otherwise 
by  will  or  by  the  statntes  of  inheritance  of  this 
or  any  other  state  or  by  deed,  grant  sale  or 
gift  made  without  valiiable  and  adequate  con- 
sideration in  contemplation  of  the  death  of  the 
irrantor.  vendor,  assignor  or  donor  or  intended 
to  take  effect  in  possession  or  enjoyment 
at  or  after  such  death,  as  specified  in  thia 
act.   •   •   • " 

The  property  in  question,  being  one-half 
of  the  property  of  which  the  decedent  died 
possessed,  did  not  pass  by  will  in  this  in- 
stance. Inasmuch  as  the  decedent  made  no 
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attempt  to  convey  In  that  manner.  Onr 
atate  Is  one  of  tliose  In  which  tbe  law  of 
community  property  prevails.  In  1873  onr 
Legislature,  In  compliance  with  constitution- 
al provision,  passed  an  act,  defining  the 
rights  of  husband  and  wife,  and  section  1 
thereof  prescribes: 

"All  property  of  the  wife,  owned  by  her  before 
marriage,  and  that  acQuired  by  her  afterwards 
by  gift,  bequest,  devise,  or  descent,  with  the 
rente,  issues,  and  profits  thereof,  is  ber  sep- 
arate proper^ ;  and  all  property  of  the  hus- 
band, owned  by  him  before  marriage,  and  that 
acqnired  by  him  afterwards  by  stft,  bequest,  de- 
vise, or  descent,  with  the  rents,  issues,  and  prof- 
its thereof.  18  his  separate  property.'  Revised 
Laws,  S  2155. 

By  section  2  of  the  act,  the  Legislature  of 
this  state  speclflcally  de&Ded  and  limited 
tbe  proper^  that  should  be  known  and  des- 
ignated as  community  property.   It  says : 

"All  other  property  acquired,  after  marriage, 
by  either  husband  or  wife,  or  both,  except  as 
provided  in  sections  14  and  15  in  this  act,  is 
community  property,**    Revised  Laws,  i  2156. 

Section  14  of  the  act  has  to  do  with  the 
earnings  and  accumulations  of  a  wife  while 
living  separate  from  her  husband;  section 
16  bears  upon  a  similar  subject;  and  nei- 
ther has  any  effect  on  the  matter  under  con- 
sideration. Section  £165  of  our  Revised 
Laws  provides: 

"Upon  the  death  of  the  husband  one  half  of 
the  community  property  ^es  to  the  survivins 
wife,  and  the  other  half  is  subject  to  tbe  tes- 
tamentary disposition  of  tbe  husband,  and  in 
the  absence  of  such  deposition  goes  to  his  sur- 
viving children  equally,  and  in  the  absence  of 
both  such  disposition  and  surviving  children, 
the  entire  community  property  belongs  without 
admintstration  to  the  surviving  wife,  except  as 
hereinafter  provided,  eubject,  however,  to  all 
debts  contracted  by  the  husband  during  his  life 
that  were  not  barred  by  the  statute  of  limita- 
tion at  the  time  of  his  death.    •   •   •  »• 

Hence,  In  the  event  of  the  death  of  the 
husband,  one  half  of  tbe  community  proper- 
ty, according  to  the  statute,  "goes  to  the  sur- 
viving wife,"  and  the  other  half  la  subject 
to  whatever  testamentary  disposition  the  de- 
ceased husband  may  have  seeu  fit  to  make. 

The  language  of  our  statuCb  relative  to 
the  disposition  of  the  community  property  tn 
tbe  event  of  tbe  death  of  Hie  wife  is  some- 
what different.    It  provides: 

"Upon  the  death  of  tbe  wife  the  entire  com- 
munity property  belongs,  without  administra- 
tion, to  Uie  surviving  husband.  *  *  * "  Re- 
vised Laws,  i  2164. 

Hence  In  these  two  sections  of  our  Revised 
Laws,  passed  long  prior  to  the  time  at  which 
any  Inheritance  tax  law  was  considered  tn 
this  state,  we  find  the  law  governing  the  dis- 
position of  property  belonging  to  the  estate 
which  was  held  In  tiie  community  of  husbaifd 
and  wife,  the  record  title  of  which  may  have 
been  tn  the  husband  alone. 

[1]  It  Is  tbe  contention  of  respondent  In 
this  Instance  that  the  one-half  of  the  com- 
munity property  which  under  the  statute 
goes  to  the  surviving  wife  Is  but  an  estate 
in  expectancy,  and  that  she  takes  the  same 
as  an  heir.  In  support  of  their  contention. 


they  dta  the  several  dedalons  rendered  by 
the  Supreme  Oourt  of  GalifOTnia*  and  liy 
Special  emphasis  upon  the  fact  that  these  de- 
cisions were  raulered  in  the  Ught  of  a  >tat> 
ute  of  which  our  aeetlon  2165  la  in  all  prob* 
ability  a  copy.  In  re  Bnrdick,  112  OaL  393, 
44  Pac.  784 ;  Spreckels  v.  SprecAels.  116  GaL 
339,  48  Pac  228.  86  li.  B.  A.  497,  58  Am. 
St  Rep.  170 ;  Sharp  t.  Loupe,  120  CaL  93,  62 
Pac.  134,  686;  Plass  v.  Plase,  121  OaL  133, 
63  Pac.  448;  Estate  of  Uofflt,  168  GaL  369, 
95  Pac.  653,  1025,  20  L.  B.  A.  (N.  S.)  207; 
Keating  v.  Smith,  164  OoL  186,  87  Pac.  300; 
Estate  of  Kennedy,  157  Gal.  623,  108  Pac. 
280,  29  U  B.  A.  (N.  S.)  428;  Bstate  of  Boss!. 
168  Gal.  148, 146  Pac.  430 ;  Knox  t.  Bmeraon, 
123  Tenn.  409, 131  S.  W.  972. 

We  are  furUier  reminded  by  respondent 
that  as  early  as  1860  the  Supreme  Goart  of 
California,  speaking  through  Mr.  Ghlef  Jus- 
tice Field,  used  tbe  expression: 

"The  interest  of  the  wife  Is  a  mere  expect- 
ancy, like  the  interest  which  an  heir  mav  possess 
in  the  property  of  his  ancestor.**  Van  Maren  v. 
Johnson,  15  CaL  80a 

The  expression  of  the  Supreme  Oourt  In 
that  case  was  commented  on  in  the  later  cose 
of  De  Godey  v.  Godey,  39  Oal.  164,  and  there 
the  court,  referring  to  the  community  prop- 
erty, said: 

"It  belongs  to  the  matrimonial  community, 
and  not  less  to  the  wife  than  to  the  husband, 
it  is  true  that  the  interest  of  the  wife  therein 
pending  tbe  marriage  has  been  tmned  *a  mere 
expectancy'  (Van  Maren  v.  J<dinaon,  IS  CaL 
80S) ;  but  while,  perhaps,  no  other  technical 
designation  woula  so  nearly  define  its  character, 
it  is,  at  the  same  time,  an  interest  so  vested  in 
her,  as  that  husband  cannot  deprive  her  of  it 
by  his  will  (Beard  v.  Knox,  5  Oiu.  256  £63  Am. 
l5ec.  120]),  nor  voluntarily  alienate  it  for  the 
mere  purpose  of  divesting  hw  of  her  idaima 
to  it" 

The  court,  continuing,  made  the  further 
observation,  and  one  whl<A  we  deem  perti- 
nent on  the  snbject,  bearing  upon  the  thought 
evidenced  in  the  written  lines  of  statute  law, 
that  the  wife  Is  an  active  party  In  the  com- 
munity, and  where  by  their  Joint  efforts  tbe 
husband  and  wife  acquire  property,  her  right 
therein  at  all  times  Is  a  thing  recognized. 
Tbe  court  says: 

"The  theory  up<Hi  which  the  right  of  the  wife 
is  founded  (as  we  said  in  Galland  v.  tialland, 
38  Cal.  265)  is  that  the  ctHnmon  proi>erty  waa 
acquired  by  the  joint  efforts  of  the  husband  and 
wife,  and  should  be  divided  between  them  if  the 
marriage  tie  is  dissolved  ather  by  the  death  of 
the  buMKuid  or  by  the  decree  of  tbe  court,  etc 
Her  mere  right  m  the  conuaunity  property  ia 
as  well  defined  and  ascertained  in  contemplation 
of  law,  even  during  the  marriage,  as  Is  that  of 
the  husband.  It  is  true  that  tbe  law  confers 
upon  the  latter  the  authority-  to  manage  and 
control  it  during  the  existence  of  the  marriage, 
and  the  power  to  sell  it  for  the  benefit  of  uie 
ccHnmunity,  but  not,  as  we  have  seen,  so  aa  to 
defraud  tbe  community  of  it." 

In  the  Matter  of  the  Estate  of  Burdlck, 
112  CaL  387,  44  Pac.  734,  the  court  there, 
speaking  <^  the  wife's  Interest  in  the  com- 
munity property,  reasons  thus: 

"No  one  disputes  that  it  is  succession;  but 
the  language  is  the  same- in  regard  to  the  moiety 
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eiven  to  the  wlf6.   It  *flcw^  to  her  Just  as  it 

'goes*  to  the  descendanta." 

The  term  "goes."  as  used  In  section  1402  of 
the  ClTil  Code  of  Oalifomla,  it  will  be  seen, 
is  used  In  section  2165  of  our  Code.  This  la 
the  term  referred  to  where,  in  the  assertions 
last  quoted,  the  court  says,  "It  'goes*  to  her 
^st  OS  it  'goes'  to  the  descendants."  This 
conclusion  la  scarcely  borne  out  by  the  pro- 
visions of  the  statute,  because  under  any 
number  of  decisions  In  California,  as  well  as 
In  other  Jnrlsdldlons  having  similar  Code 
provisions,  It  has  been  held  that  the  portion 
of  the  community  prc^rty  which  Is  by  stat- 
ute reserved  to  the  wife  Is  not  subject  to 
testamentary  disposition;  and  It  cannot  be 
correctly  said  that  It  goes  to  her  jtist  as  it 
goes  to  the  descendants.  The  descendants 
may  take  by  will  or  under  the  statutory  pro- 
visions governing  the  laws  of  descent,  but  to 
the  wife  is  expressly  reserved  one-half  of  the 
property  b^onglng  to  the  community  to 
which  she  contributed  her  efforts  Jointly  with 
her  husband.  Community  property,  that  pe- 
culiar class  of  property  designated  by  stat- 
ute, contemplates  the  existence  of  on]y  two 
persons,  namely,  the  husband  and  wife,  liv- 
ing in  the  marriage  status.  Other  descend- 
ants play  no  part  In  the  creation  of  this  es- 
tate. They  may  contribute  to  its  accumula- 
tion or  they  may  not.  As  to  this  the  law 
gives  no  concern.  But  as  to  the  community 
of  husband  and  wife,  the  law  contemplates 
property  acquired  by  the  Joint  efforts-  of  the 
two,  and  seeks  to  designate,  without  segre- 
gation, an  interest  of  which  the  wife  cannot 
be  deprived  by  the  testamentary  act  of  her 
husband,  and  to  that  extent  goes  to  her  by 
operation  of  the  very  law  which  created  the 
estate  itself,  as  distinguished  from  that  por- 
tion of  the  c<»nmunlt7  prc^erty  which  may 
go  to  the  descendants  under  testamentary 
disposltton  or  the  laws  of  descent 

Mr.  Justice  Harrison,  In  a  separate  opin- 
ion concurred  in  by  Justice  Oaroutte.  in  the 
Uatter  of  the  Estate  of  Burdlck,  supra, 
said: 

"The  wife's  interest  in  the  community  proper- 

Sr  upon  the  death  of  the  husband  has  many  inci- 
ents  similar  to  those  of  an  heir,  but  I  do  not 
think  that,  under  the  language  and  spirit  of 
the  laws  of  this  state,  she  can  be  said  to  be  his 
heir  to  her  share  of  that  property,  or-  that  her 
interest  therein  comes  to  her  by  virtue  of  a 
'suGcesdon'  to  the  property  of  her  husband. 
Hie  property  that  is  ocguired  by  the  labor  of 
the  wife  daring  the  mamaee,  equally  with  that 
acquired  by  the  labor  of  tae  husband,  becomes 
Gonmiunitir property;  and,  although  section  172 
of  the  Civu  Code  gives  to  the  husband  the  man- 
agement and  control  of  the  community  prop- 
erty—that acquired  by  her.  labor  as  well  as  that 
acquired  by  his — yet  by  the  terms  of  the  same 
section  he  cannot  give  away,  or  convey  without 
V^nable  consideranon,  any  portion  of  this  prop- 
erty, unless  she  gives  her  written  consent 
thereto." 

Continuing,  he  said: 

"Although  this  interest  of  the  wife  in  the 
conunnnity  property  may  not  fall  within  the 
common-law  definition  of  an  'estate,'  it  is  not  to 
be  dassed  as  a  'mere  possiUlity/  like  the  ex- 
pectancy of  an  heir." 


After  referring  to  the  cases  ot  Von  Maren 
V.  Johnson,  supra,  and  Packard  v.  Arellanea, 
17  CaL  525,  as  to  the  term  "mere  expectancy" 
used  In  those  cases,  the  learned  Justice  con- 
tinued by  saying: 

"It  is  a  misapplication  of  terms  to  say  that 
the  property  which  the  wife  has  'acquired'  dur- 
ing the  marriage  by  her  skill  or  labor,  and 
of  which  her  husband  had  not,  in  his  lifetime, 
any  power  of  voluntary  conveyance,  except  witli 
her  consent,  or  of  testamentary  disposition,  is 
inherited  from  him;  and  to  refer  her  rights  in 
the  community  protierty  to  'succession,'  under 
the  language  of  section  1383  of  the  Civil  Code, 
be^  the  entire  guestion." 

The  positlMi  taken  by  the  Supreme  Court 
of  California  In  the  matter  of  the  Estate  of 
Burdick,  supra,  was  again  accepted  by  that 
court  in  the  case  of  Spreckels  v,  Sprec^els, 
116  Cal.  339,  48  Pac.  228,  36  U  R.  A.  497. 
58  Am.  St  Rep.  170.  In  these  cases  the 
question  of  the  application  of  the  Inherit- 
ance tax  law  was  not  under  consideration, 
but  in  the  case  of  the  Matter  of  the  Estate  ot 
Moffitt,  153  Cal.  359,  95  Pac.  653,  1025,  20 
L.  IL  A.  (N.  S.)  207,  the  question  of  the  sur- 
viving wife's  share  ot  the  community  projfr- 
erty  being  subject  to  the  payment  of  Inherit- 
ance tax  was  the  principal  'matter  under 
consideration  and  the  court  there.  In  apply- 
ing the  inheritance  tax  law,  referred  to  and 
reaffirmed  the  rule  laid  down  in  the  cases 
of  In  re  Bnrdlck,  Spreckels  v.  Spredcels,  and 
Sharp  V.  Loc^  and  In  reality  made  the  rule 
in  these  cases  the  basis  for  the  cwclnsion 
that  the  Interest  of  the  wife  tn  the  commu- 
nltr  pn^rly  Is  subject  to  the  inheritan'ce  tax. 

In  the  Matter  oC  the  Bstate  of  Kennedy, 
167  Cal.  516.  108  Pac.  280.  29  L.  R.  A.  (N. 
8.)  428.  the  question  of  the  appUcatlcm  of 
the  inheritance  tax  law  to  the  wife's  por- 
tion of  the  community  property  was  again 
under  consideration,  and  there  again  the 
court  referred  to  its  former  decisions,  and 
especially  to  the  dedslon  in  the  Matter  of 
the  Estate  of  Moffltt,  supra,  and  in  respect 
to  the  latter  said  that  the  conclusion  there 
reached — 

"was  based  solely  on  the  proposition,  establish- 
ed in  this  stnte  Sy  several  prior  decisions,  that 
the  wife  takes  sucb  property  solely  by  succession 
(IB  an  hdr  of  the  husband,  and  therefore  'by  the 
intestate  laws  of  this  state.' " 

The  Supreme  Court  of  Illinois',  In  the  case 
of  Billings  V.  People,  189  111.  472,  59  N.  B. 
706,  50  I*  R.  A.  807,  .bad  under  consldera- 
tion  the  application  of  an  Inheritance  tax 
as  applicable  to  property  passing  to  a  sur- 
viving wiffe  under  a  statate  which  read  as 
follows: 

"The  surviving  husband  or  wife  shall  be  en- 
dowed of  the  tnird  part  of  all  of  the  lands 
whereof  the  deceased  husband  or  wife  was 
seised  of  an  estate  of  inheritance,  at  any  time 
during  the  marriage,  unless  the  same  shall  have 
been  relinquished  in  legal  form.*'  Hnrd's  Rev. 
St  111.  1^,  c  41,  §  1. 

The  court  there,  speaking  through  Mr. 
Justice  Carter,  held  that  a  wife's  Interest  in 
the  realty  of  "her  deceased  husband  was  sub* 
Ject  to  the  Us, 
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HeDce,  In  these  two  Jorlsdictions,  one  a 
community,  the  otber  a  dower  stat^  the 
courts  bave  held  practically  to  the  same  con- 
clusion, namely,  that  the  wife  takes  as  an 
heir  from  her  husband. 

The  Supreme  Court  of  Nebraska,  In  con- 
sidering the  question  In  the  light  of  statutes 
which  do  not  recognize  community  property 
ES  such,  bat  under  which  the  surviving 
spouse  takes  a  one-fourth  interest  of  all  the 
real  estate  of  which  the  wife  or  husband  was 
seised  of  an  estate  of  Inheritance,  at  first 
followed  the  rule  laid  down  by  the  Supreme 
Court  of  California  in  Be  Moffltt,  and  In  re 
K^medy,  and  likewise  adopted  the  conclu- 
sion readied  by  the  Supreme  Court  of  Illi- 
nois in  the  case  of  BilUngs  t.  People;  and 
in  the  Matter  of  the  Estate  of  Sanford,  90 
Neb.  410,  133  N.  W.  870,  46  L.  R.  A.  (N.  S.) 
228,  held  that  the  surviving  wife's  Interest 
was  subject  to  the  inheritance  tax;  but  the 
court,  on  rehearing  in  the  last-named  case, 
reversed  its  former  dedfdon  made  in  the 
same  case,  and  held  that  the  value  of  the 
widow's  dower  interest  should  be  deducted 
from  the  appraised  value  of  the  estate  and 
the  inheritance  tax  shpuld  be  computed  on 
the  remainder  thereof.  In  this  respect  the 
court  said: 

"It  would  seem,  from  a  review  of  the  esses 
decided  since  our  opinioo  was  adopted,  that 
fluch  is  the  weight  of  authority.  The  reason  for 
the  rule  seems  to  be  that  the  widow  takes  her 
<]ower  interest  in  the  estate  of  her  deceased 
husband  by  operation  of  law ;  that  she  could 
not  be  deprived  of  it  by  bis  will;  that  it  is 
something  which  relones  to  her  amolutely  and 
independent  of  any  right  of  inheritance  or  buc- 
cession,  and  therefore  so  much  of  the  estate 
as  belonged  to  her  by  right  ie  not  chargeable 
with  an  inheritance  tax.  In  re  Sanford,  91 
Xeb.  763,  137  N.  W.  884,  45  L.  R.  A.  (N.  S.) 
236. 

Considering  the  same  subject  In  the  mat- 
ter of  the  Estate  of  Strahan.  93  Neb.  828, 
142  N.  W.  678,  the  court  realHrmed  Its  posi- 
tion laid  do^\■u  on  rehearing  In  Re  Sanford, 
and  there  made  some  very  pertinent  observa- 
tions bearing  on  tlie  reason  for  the  coucluslou 
reached  relative  to  the  nature  of  the  wife's 
interest  by  dower  In  the  estate  of  her  de- 
ceased husband,  saying: 

"She  cannot  be  deprived  of  that  iDtereat  by 
bis  will.  It  is  something  which  belongs  to  her 
absolutely  and  independently  of  any  right  of  in- 
heritance or  succession.  Strictly  speaking,  the 
widow's  share  should  be  considered  as  Immune, 
rather  than  exempt,  from  an  inheritance  tax. 
It  is  free,  rather  tban  freed,  from  such  tax.  It 
is  not  executed  from  tlie  taxable  class  because  it 
never  was  m  such  class.  Like  all  debts,  taxes, 
costs,  expenses,  and  other  similar  items,  it  is 
deducted  Defore  any  inheritance  tax  is  assessed. 
The  share  of  the  realty  and  personalty,  which 
under  our  law  go  to  the  widow  independent  of 
any  will  or  act  of  the  hnsbaud,  is  not,  so  to 
speak,  a  part  of  his  estate,  and  is  no  more  liable 
to  a  succession  tax  at  bis  death  than  is  her 
individual  property,  derived  from  her  own  an- 
cestors and  held  in  her  own  name,  though  the 
husband  may  have  had  the  management  and  con- 
trol of  the  estate  during  his  Utetime.  I^e  ef- 
fect of  our  decedent  law  is  practically  the  eame 
as  the  law  of  community  or  property,  and  the 
courts  of  those  states  which  nave  adopted  that 
law  have  held,  with  but  a  single  exception,  that 


the  wife  Is  not  liable,  ■upon  the  death  of  her 
husband,  to  pay  an  inheritance  tax  on  her  (Hie- 
half  of  the  commnnity  property,  for  the  rea- 
son that  the  pnqwrty  dcMs  not  pass  to  her  hj 
will  or  by  the  Intestate  laws  of  the  state." 

They  OMnmented  on  the  rule  applied  Oins: 

"It  is  sustained  by  the  greater  weight  of 
anthority,  and  the  more  recent  dedsions  o£  the 
courts  of  last  resort  In  tiiis  country." 

In  the  Matter  of  Atozt's  Bstate^  34  Fa. 
204,  the  Sivreme  Court  of  that  state  held 
that  where  a  testator  devised  his  whole  es> 
tate  to  his  executors  In  t^nat  for  legatees 
and  deviseea^  and  the  widow  refused  to  take 
under  the  will,  she  took  her  share  under  ha 
paramount  'title  as  a  widow,  and  not  as  a 
payment  out  o£  the  fund  bequeathed  to  the 
executors  In  trust,  and  that  therefore  her 
share  so  taken  was  not  subject  to  Inherit- 
ance tax. 

In  re  Wfcdter  (Snr.  Ot)  122  N.  T.  Supp.  606 
and  In  re  Starbuck,  137  App.  Div.  8(16,  122 
N.  T.  Supp.  584,  and  in  many  other  cases 
referred  to,  the  courts  of  New  York,  In  deal> 
lug  with  the  widow's  estate  of  dower,  have 
held  that  snch — 

"was  property,  which  became  vested  as  an  In- 
choate estate  upon  her  marriage  and  consimn 
mate  upon  tlie  death  of  her  husband,  independ- 
ent of  the  will,  and  not  by  virtue  thereof." 

Speaking  on  the  subject  of  the  exemption 
of  community  property  from  Inheritance  tax, 
Mr.  Ross,  in  his  work  on  Inheritance  l^x* 
atlon,  page  83,  commeuts  thus: 

"Tha(  the  independence  of  dower  from  the 
law  of  succession  and  testamentary  disposition, 
and  its  consequent  exemption  from  inheritance 
taxation,  have  not  readily  t>een  discerned,  ii 
not  surprising,  in  view  of  the  peculiar  feature* 
of  dower  and  the  obscurity  of  the  law  on  which 
it  rests.  The  surprise  comes  when,  in  a  juris- 
diction where  the  community  system  has  been 
adopted,  the  exemption  of  the  share  of  a  wife 
in  the  common  property  on  the  death  of  her 
husband  should  be  doubted.  Yet  that  doubt  hu 
arisen,  and,  in  California,  has  been  resolved  ad- 
versely to  the  wife.  Some  years  ago  the  So* 
preme  Court  of  the  state  made  the  startling  an- 
nouncement that  the  interest  of  a  wife  in  tin 
community  property  during  the  lifetime  of  her 
husband  is  only  an  expectancy,  and  that  on  his 
death  she  takes  it  as  his  heir.  Matter  of  Bui^ 
dick.  112  Cal.  387  [44  Pac.  734] ;  Spreckcls  v. 
Spreckels,  116  CaL  339  [48  Pac.  228.  36  L.  R. 
A.  497,  58  Am.  St  Rep.  170] ;  Sharp  v.  Loupe, 

120  Cal.  89  [52  Pac.  134,  586].  Thia  notion 
all  but  i^ores  the  community  property  rights 
of  the  wife,  and  reduces  the  community  system 
to  a  mere  name,  without  substance.  It  la  a 
misconceotion  of  the  law,  and  has  been  so  rec- 
ognized by  otber  courts,  but  it  Is  still  adhered 
to  in  California,  with  the  result  that  the  share 
of  a  wife  in  the  commnnity  property  is,  on  her 
husband's  death,  subject  to  the  inheritance 
tax." 

A  consideration  of  thia  matter  was  enter- 
tained by  the  Supreme  Court  of  Idaho  in 
the  case     Kohny  t.  Dunbar,  21  Idaho,  25S, 

121  Pacl  544,  S»  Ii.  R.  a.  (N.  8.)  1107,  Ann. 
Cas.  1913D,  492.  The  statute  of  Idaho  (Rev. 
Codes,  I  2680).  like  onr  statute,  provides 
that: 

"All  other  property  acquired  after  marriage  by 
either  husband  or  wife,  including  the  rents  and 
profits  of  the  separate  property  of  the  husband 
and  wife*  is  community  property,  unless  by  the 
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iDBtrument  by  which  any  mch  proper^  in  ac- 
quired by  tbe  wife  it  is  provided  tbat  tba  rents 
and  pnmts  thereof  be  applied  to  her  aole  and 
separate  we.  *  •  •** 

The  Idaho  statute  In  thla  respect  compares 
wltb  McttoD  21B6  of  oar  Berlwd  Laws. 
Sectton  2680  of  the  statate  of  Idabo  pro- 
Tldea: 

"The  husband  has  the  mant^ement  and  con- 
trol of  the  comiQunity  property,  with  the  like 
absolute  power  d  dispontion,  other  than  testa- 
mentary, as  he  has  of  his  sepsrats  es- 
tate. •  • 

This  section  of  the  Idaho  statute  compares 
with  section  2160  of  onr  Revlaed  Laws.  Sec- 
tion 6718  of  tbe  Berlsed  Code  of  Idaho  Is  as 
follows: 

"Upon  the  death  of  either  husband  or  wife, 
one  half  of  the  oommanity  property  shall  go  to 
the  survivor,  subject  to  the  community  debts, 
and  the  other  half  shall  be  subject  to  the  tes- 
tamentary disposition  of  the  deceased  husband 
or  wife,  subject  also  to  tbe  community  debts. 
In  case  no  testamentary  disposition  shall  have 
been  made  by  the  deceased  husband  or  wife  of 
his  or  her  half  of  the  community  property,  it 
shall  descend  equally  to  the  legitimate  issue 
of  his,  her,  or  their  bodies.  If  there  be  no  is- 
sue of  said  deceased  living,  or  none  of  their  rep- 
resentatives living,  then  the  said  community 
property  shall  all  pass  to  the  survivor,  to  tbe  ex- 
clusion of  collateral  heirs,  subject  to  tbe  com- 
munity debts,  the  family  allowance,  and  the 
charges  and  expenses  of  administration." 

The  provision  In  this  section  of  the  Codes 
of  Idaho  by  which  one-half  of  the  community 
property  goes  to  the  surviving  spouse  differs 
some  from  secdims  2164  and  2165  of  onr  Re- 
▼laed  Laws.  Inasmuch  as  by  tbe  former  sec- 
tion of  onr  Code  It  Is  provided  that  on  the 
death  of  the  wife  tbe  entire  community  prop- 
erty belongs  without  administration  to  the 
■arvlvlng  husband,  while  In  the  latter  sec- 
tion of  our  Code  It  provides,  as  does  the  Code 
of  Idaho,  that  upon  the  death  of  the  husband 
(me  half  of  the  community  property  goes  to 
the  surviving  wife,  aud  the  other  half  la  sub- 
ject to  testamentary  disposition  of  the  hus- 
band. 

Mr.  Jnstloe  AJIshle,  in  speaking  tor  the  Su- 
preme Court  of  Idaho,  after  dwelling  at  some 
length  on  the  laws  of  that  state  relative  to 
the  acquisition  and  disposition  of  community 
property,  says: 

"The  foregoing  section  (section  5713,  Revised 
Codes)  of  the  statute  recognizes  the  husband  and 
wife  as  equal  partners  in  the  community  estate, 
and  it  authorises  each  to  dispose  of  his  or  her 
half  by  wiU.  It  also  provides  that  the  survivor 
shall  continue  to  be  the  owner  of  half  of  such 
property  subject  only  to  the  payment  of  the  com- 
mnnity  debts.  This  statute  clearly  end  unmls- 
talEably  provides  that  the  snrviving  spouse  talces 
bis  or  her  half  of  tbe  community  property,  not 
by  succession,  descent,  or  inheritance,  but  as 
survivor  of  the  naritsi  conununlty  or  parteer- 
ship." 

In  an  early  case  (Hall  v.  Johns,  17  Idaho, 
224,  lOS  Pac.  71)  that  court  had  expressed 
ttseU  that: 

**The  title  to  the  community  proper^  is  in 
the  hnsbaad.  and  during  the  existence  of  tbe 
community,  the  wife's  interest  in  the  community 
property  is  a  mm  expectancy.** 


In  the  case  df  Kohny  r.  Dunbar,  supra, 
however,  the  court  dwelt  upon  this  expres- 
sion, and  emphasized  the  fact  that  while 
such  an  expression  was  applicable  to  the  mat- 
ter involved  In  the  case  of  Hall  v.  Johns,  as 
It  might  have  been  applicable  when  used  by 
tbe  Supreme  Court  of  California  In  the  case 
of  In  re  Burdlck,  supra,  It  had  no  reference, 
and  could  not  be  correctly  asserted  where 
the  questiiHi  Involved  was  the  determination 
of  the  nature  of  the  wife's  interest  In  the 
community  property. 

The  Supreme  Court  of)  Utah,  In  the  case  of 
the  Estate  of  Bullen,  161  Pac.  633,  L.  R.  A. 
19160,  670,  reviews  at  length  various  deci- 
sions rendered  In  the  several  Jurisdictions, 
and  under  the  several  statutory  provisions, 
on  the  subject  of  the  appUcatloQ  of  tbe  In- 
heritance tax  law  to  property  passing  to  tbe 
surviving  spouse.  The  statute  of  the  state 
of  Utah  (Gomp.  Laws  1907,  B  2826),  some- 
what similar  to  that  found  In  Nebraska,  pro- 
vides: 

"One-tfdrd  In  value  of  all  the  legal  or  eqoita- 
ble  estates  in  real  property  poasessed  by  the  hus- 
band at  any  time  during  the  marriage,  and  to 
which  the  wife  bad  made  no  relinquishment  of 
her  rights,  shall  be  set  apart  as  her  property  In 
fee  simple  If  the  survive  aim.   •   •   •  » 

The  court  there  held  that: 

"What  the  wife  receives  under  section  2826 
one-third  in  fee  simple  of  all  the  legal  and  equi- 
table estate  in  real  property  possessed  by  the 
husband  during  coverture,  and  not  relinquished 
by  her,  she  receives,  not  as  an  heir  of  her  hus- 
band, but  In  her  own  right,  something  which  be- 
longs to  her  ab&olotely,  and  of  which  she  could 
not  have  been  deprived  by  will  or  by  any  other 
voluntaiy  act  of  her  bu^and  without  her  con- 
sent Under  that  section,  she  is  not  an  heir 
within  the  meaning  of  our  intestate  or  succes- 
sion statutes.  Waddle  v.  EVazier,  245  Mo.  391, 
161  S.  W.  87;  Golder  v.,  Colder.  95  Me.  259, 
49  Atl.  1050:  Gardner  v)  Skinner,  195  Mass. 
164,  80  N.  E.  825:  Braun  v.  Mathieson.  139 
Iowa,  409.  116  N.  W.  789;  Gauch  v.  St.  Louis 
Mut.  L.  Ins.  Co.,  88  III.  251,  30  Am.  Rep.  664; 
McNuU  V.  McNutt.  116  Ind.  645,  19  N.  E.  115, 
2  L.  R.  A.  372;  Miller  v.  Flnegan,  26  Fla.  29, 
7  South.  140,  6  L.  R.  A.  813." 

In  the  case  of  Warburton  v.  White,  176 
U.  3.  494,  20  Sup.  Ct  408,  44  L.  Ed.  666,  the 
Supreme  Court  of  the  United  States,  speak- 
ing through  Mr.  Justice  White,  now  Chief 
Justice,  in  considering  the  question,  under 
the  statutes  of  the  state  of  Washington,  on 
the  necessity  of  the  wife  Joining  with  the 
husband  in  the  disposition  of  community 
property,  reviewed  the  several  decisions  of 
the  Supreme  Court  of  the  state  of  Washing- 
ton on  the  subject,  and  In  dwelling  on  the 
interest  of  the  wife  in  the  community  prop- 
erty said: 

"Pro[)erty  acquired  during  marriage  with  com- 
munity fuods  became  an  acquit  of  the  communi- 
ty, and  not  the  sole  property  of  tbe  one  la 
whose  name  the  property  was  bought,  although 
by  the  law  existing  at  the  time  tbe  husband  was 
given  the  management,  control,  and  power  of 
sale  of  such  property,  this  right  being  vested  in 
Um,  not  because  be  was  the  exclusive  owner, 
but  because  by  law  he  was  created  the  agent  of 
tbe  community;  the  proceeds  of  the  property 
when  sold  by  him  becoming  an  acqufit  of  the 
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commiiiiity,  labjeet  to  Oie  tiUBt  which  the  stat- 
ute Impned  upon  the  husband,  from  the  very  na- 
ture of  the  property  relation  engendered  by  the 
provision  for  the  commanity." 

Mr.  Justice  Holmes,  In  speaking  for  the 
SniHreme  Court  of  the  United  States  In  the 
case  of  Arcett  t.  Reade.  220  V,  8.  Sll,  31  Sup. 
Ct.  425,  55  L.  Ed.  477,  36  U  R.  A.  (N.  S.) 
1040,  referred  to  the  decision  In  the  case  of 
WarburtoD  t.  White,  supra,  and,  addressins 
himself  to  the  same  subject,  said: 

"It  is  very  plain  that  the  wife  has  a  greater 
interest  than  the  mere  possibility  of  an  expect- 
ant heir.  For  it  is  conceded  by  the  court  below 
and  everywhere,  we  believe,  that  in  one  way  or 
another  die  has  a  remedy  for  an  alicnatfon  made 
In  fraud  of  her  by  her  husband." 

Hr.  Boas,  In  Ua  woric  on  Inheritance  Taxa- 
tion, after  referring  to  the  several  dedslona 
of  the  Sm)reme  Court  of  GallfomlA,  makes 
apedal  note  <st  the  de<l8lon  of  the  Supreme 
Court  of  Idaho  in  the  case  of  Eohny  t.  Dun- 
bar, Bupra.  and  sa^:  "There  can  be  no  doubt 
that  the  Idaho  court  bas  readied  tb»  right 
concloi^on;"  and  then  proceeds  to  make  the 
further  tdwerration  wUch  we  think  most  ap- 
plicable to  the  prOTlslMis  of  our  statute  as 
they  are  presented  to  us,  and  says: 

'The  Lesislatnre,  In  adoptiog  the  eoQUnunity 
system,  intended  to  provide  a  real  marital  com- 
munity in  property  and  accord  to  the  wife  a 
fuller  measure  of  property  rights  than  was  hers 
under  the  common  law.  The  Legislature  did 
not  suppose  it  was  providing  her  a  mere  ez- 

Eectancy  during  the  husband's  life  and  an  in- 
eritance  on  his  death.  That  would  be  far  from 
wliat  is  contemplated  in  the  very  nature  of  com- 
mnnibr  pn^xer^.  And  certainly,  in  adopting 
the  Inheritance  system  of  taxation,  the  Legisla- 
ture did  not  have  in  mind  the  exacuoo  of  tribute 
from  the  community  interest  of  a  wife  upon  the 
death  of  her  husbaDd.  In  his  lifetime  such  in- 
ter«t  is  her  own  property,  practically  In  the 
fullest  sense,  except  that  the  law  constitutes  Iiim 
the  agent  for  its  control  and  management ;  and 
the  removal  of  the  agent  by  death  in  no  wise 
works  a  transmission  of  title  to  be  subjected  to 
the  succession  ta^**  Ross,  Inheritance  Taxa- 
tion, 84. 

[2]  Respondent  argues  at  some  length  that 
the  expression  "goes  to"  in  section  2166  im- 
plies a  different  significance  from  the  term 
"belengs"  as  fotmd  in  section  2164  with  refer- 
ence to  the  community  property  on  the  death 
of  the  wife.  In  this  respect  they  say  that 
the  term  "goes  to."  as  u6ed  with  reference  to 
the  community  property  on  the  death  of  the 
husband,  means  "vests  in;"  and  hence  we 
are  to  infer  that  this  term  was  used  advised- 
ly by  the  Legislature  to  convey  the  idea  that 
the  wife's  Interest  in  the  community  proper- 
ty vested  In  her  only  after  the  death  of  the 
husband;  and  this  would  lead  to  the  conclu- 
sion that  prior  to  the  dissolution  of  the  com- 
munity the  wife  was  not  in  any  wise  vested 
with  any  part  of  the  community  property. 
We  are  not  willing  to  accept  this  reasoning 
as  against  those  provisions  wlilch  we  find  in 
oar  general  le^lation  on  the  sabject  of  the 
relation  of  husband  and  wife,  and  more  espe- 
cially In  view  of  the  peculiar  provisicms  of 
our  organic  law  on  the  subject.  Section  81» 
art.  4,  of  our  Constitution  reads: 


'All  property,  both  real  and  personal,  of  the 
wife  owned  or  claimed  by  her  before  marriage, 
and  ttiat  acquired  afterward  by  gift,  devise  or 
descent,  shall  be  her  separate  propertjr;  and 
laws  shall  he  passed,  more  clearly  defining  the 
rights  of  the  wife  in  relation,  as  wdl  to  her  sep- 
arate property,  as  to  that  held  in  common  with 
her  husband.  Laws  shall  also  he  passed  provid- 
ing for  the  registration  of  the  mftfs  separate 
property." 

The  word  "held"  has  been  construed  to 
mean  ownership  (Wey  v.  Salt  Lake  City,  36 
Utah,  B04,  101  Pac.  381 ;  Hlgglna  v.  Downs, 
101  App.  Dlv.  119,  91  N.  Y.  Supp.  937),  and 
we  And  no  good  reason  for  holding  that  the 
word  "held,"  as  here  used,  was  not  intended 
to  convey  the  idea  of  a  peculiar  yet  distinct 
ownerslilp.  Here  is  a  providon  In  the  Con- 
stitution recognizing  the  separate  property  of 
the  wife,  and  also  recognizing  a  class  of 
property  wlilch  would  be  known  as  commu- 
nity property,  which  property  would  be  "held" 
by  her  In  common  with  her  husband.  Would 
it  not  be  a  distortion  of  the  sense  graerally 
conveyed  by  the  word  "held,"  and  especially 
in  view  of  the  manner  of  its  use  here,  to  say 
that  It  only  conveyed  an  idea  of  future  ex- 
pectancy? Upon  what  substantial  theory 
shall  we  say  that  it  was  used  by  the  framers 
of  the  Constitution  to  convey  no  greater  idea 
of  property  ownership  In  the  wife  than  that 
of  an  heir  of  her  husband,  with  whom  It 
was  declared  she  held  in  common? 

Here  was  a  constitutional  recognition  of 
the  wife's  "rights"  in  two  distinct  classes  of 
property,  i.  e.,  that  whi<^  was  designated  her 
separate  property  and  that  which  was  des- 
ignated as  property  "held  by  her  In  common 
with  her  husband."  Here  is  a  peculiar  avoid- 
ance of  terms  that  might  convey  an  indefinite 
sense.  If  the  framers  of  the  organic  law 
sought  to  protect  in  the  wife  a  right  in  the 
community  property  which  would  only  accrue 
to  her  on  the  dissolution  of  tiie  commanity; 
if  they  souf^t  to  have  laws  enacted  more 
clearly  defining  the  rights  of  the  wife  to  an 
Interest  in  the  community  property  whi<di 
should  come  to  her  on  the  death  of  the  hus- 
band; why  did  they  ose  the  comprehensive 
term  "rights  of  the  wife  •  •  •  to  that 
(property)  held  In  c<Hnmon  with  her  hus- 
band?" Any  reasonable  Interpretation  of  this 
provision  must,  as  we  view  It,  convey  the 
idea  of  property  rights  In  presenti. 

We  are  referred  by  respmdent  to  the  deci- 
^on  of  the  Supreme  Court  of  Tennessee  in 
the  case  of  JCnoz  v.  Shnerson,  123  Tena.  415, 
131  S.  W.  972.  The  case  Is  not  strictly  In 
point  here,  save  by  way  <rf  cmtrast  with  the 
facts  therein  dealt  with.  The  prim^Md  qaes- 
tiott  was  as  to  Uie  iU)pllcation  of  the  In- 
heritance tax  law  where  the  estate  imssed 
by  wlU,  This  dedsion  was  rendered  In  the 
light  of  a  statute  estaUlsblng  a  dower  inter- 
est In  favor  of  the  wife.  The  court  there 
held  no  more  than  to  declare  the  proi)erty 
thus  passing  to  be  subject  to  the  taxation. 
The  court  reasserts  a  prlncU>le  declared  In 
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state  T.  Alrton,  M  Tens.  674,  80  S.  W.  700, 
28  li.  R.  A.  ITS,  wherein  It  says: 

"In  arriving  at  the  meaning  of  the  statute 
under  consideratioD,  it  is  proper  to  rememlier 
that  a  succession  tax  Is  not -a  burden  imposed 
upon  propert7,  but  is  a  privilege  tax  upon  the 
right  of  taking  property  from  another,  whether 
by  will  or  devolution  as  a  matter  of  law." 

It  Is  not  necessary  to  dwell  on  this  princi- 
ple here,  because,  viewing  the  matter  as  we 
do  In  the  light  of  the  great  wel^t  of  au- 
thority, and  e^eclally  under  statutes  pro- 
viding for  the  community  system,  there  Is 
no  "taking  property  from  another,  ^ther  by 
will  or  legal  devolntlon."  The  property  here 
going  to  the  appellant  was  property  which 
she  at  all  times  nnder  our  statutory  provl- 
sion  "held  in  common  with  her  husband." 
Hence  there  was  no  privilege  to  be  taxed,  but 
rather  a  "right"  In  property  recognized  by 
statutory  prescription  "held"  by  her  at  all 
times  "in  common  with  her  husband."  The 
death  of  the  husband  only  dissolved  the  com- 
monlty,  and  released  that  whi(^  she  held 
from  the  statutory  dominance  of  her  deceas- 
ed spouse. 

The  decision  of  the  lower  court  In  this  case 
was  based  squarely  upon  that  line  of  deci- 
sions whidi  we  And  emanating  from  the  Su- 
preme Court  of  California,  and  to  which  we 
have  referred  more  or  less  extensively,  the 
doctrine  announced  by  which  has  been  com- 
mented on,  if  not  criticized.  In  the  several 
Jurisdictions  where  this  matter  has  been 
carefully  considered.  The  doctrine  asserted 
hy  the  Supreme  Court  of  California  in  these 
several  decisions  is  based  upon  the  conclu- 
sion that  the  Interest  of  the  wife  In  the  com- 
mnnlty  property  Is  the  mere  possibility  of 
an  expectant  heir.  This  doctrine  has  receiv- 
ed the  stamp  of  disapproval  by  the  Supreme 
Court  of  the  United  States  In  the  case  of 
Arnett  t.  Beade,  supra,  as  well  as  by  an 
equally  significant  expression  coming  from 
that  court  In  the  case  of  Warburton  v.  White, 
supra.  For  this  reason,  if  for  no  other,  we 
would  he  unwilling  to  follow  this  doctrine, 
notwithstanding  Its  eminent  authority,  and 
the  further  fact  that  the  statutes  of  the  state 
of  California  are  almost  Identical  to  our 
own.  But  more  than  this,  we  are  at  a  loss  to 
reconcile  the  decisions  of  that  court  In  the 
cases  of  Moffitt,  Spreckels,  and  Kennedy,  bu- 
pra,  holding  that  the  snrvtvln;  wife  takes  her 
share  of  the  community  pr(^rty  only  as  an 
heir,  with  the  doctrine  found  in  many  other 
dedslcms,  for  example,  De  Godey  v.  Godey, 
39  Gal.  157.  to  the  effect  that  the  wife's  "right 
In  the  commanlty  property  Is  as  w^  defined 
*  *  *  in  contemplation  of  law,  even  during 
the  marriage,  as  is  that  of  the  husband." 

ISils  court,  peaking  thnragh  Mr.  Justice 
Leonard,  in  the  cam  of  WrU^t  t.  Smith,  19 
Ner.  MS.  7  Pae.  860,  In  constderlng  the  ef- 
fect of  onr  statutory  provision  on  the  com- 


munity property  on  tSie  death  of  ttie  husband, 
said: 

"Under  the  statute  the  title  to  community' 
property,  subject  to  the  payment  of  legal  indebt- 
edness, was  in  appellant  (surviving  wife),  and  an 
administrator  was  not  required  to  convey  the  ti- 
tle or  distribute  the  estate." 

The  decision  In  the  case  of  Wright  v. 
Smith,  supra,  as  Indicated  by  the  expression 
quoted,  as  well  as  by  other  expressions  found 
In  the  opinion,  supports  the  position  we  take 
here. 

From  all  our  statutory  enactments  bear- 
ing upon  the  subject  of  the  relation  of  hus- 
band and  wife,  and  espedally  from  those 
having  to  do  with  the  acquisition,  retention, 
and  disposition  of  the  community  property, 
we  are  unable  to  arrive  at  a  conclusion  that 
the  Constitution  framers  and  the  Legislature, 
in  establishing  the  community  system  and  In 
promulgating  laws  defining  the  rights  of  hus- 
band and  wife  as  to  property  thus  held,  in- 
tended other  than  that  the  wife  should  have 
an  Interest  In  the  property  acquired  by  the 
Joint  effort  of  the  community,  which  Interest, 
while  it  should  remain  In  a  sense  Indistin- 
guishable during  the  existence  of  the  commu- 
nity, was  nevertheless  a  property  Interest  of 
which  she  was,  at  all  times,  possessed.  The 
fact  that  the  Legislature  may  have  seen  fit 
to  place  the  control  of  this  community  prop- 
erty In  the  husband  In  no  wise  detracts  from 
the  fact  that  the  property  as  such  was  a 
thing  in  which  the  wife  had  at  all  times  a 
vested  Interest.  We  are  nnwlUIng  to  accept 
what  we  deem  an  inconsistency  which  would 
hold  that,  while  on  the  one  band,  the  hus- 
band could  not  deprive  the  wife  of  her  Inter- 
est by  testamentary  disposition,  and  that,  as 
Illustrated  In  the  case  at  bar,  no  provision 
or  mention  need  be  made  In  a  will  or  testa- 
ment as  to  the  disposition  of  that  one-half 
of  the  community  property  which,  under  the 
law,  goes  to  the  wife,  yet,  on  the  other  hand, 
she  can  t»  regarded  as  taking  this  property 
only  as  an  expectant  heir. 

It  may,  we  think,  be  asserted,  supported 
by  the  great  weight  of  authority,  that  the  In- 
terest of  the  wife  in  the  community  property 
and  her  title  thereto  Is  no  less  than  that  held 
by  the  husband,  and  this  Interest  and  title 
in  the  wife  Is  not  to  be  regarded  as  a  mere 
expectancy.   6  B.  a  L.  850. 

Concluding,  as  we  do,  that  the  wtftfa  ln> 
terest  In  the  community  property  goes  to  her, 
not  by. succession  or  Inheritance,  but  rather 
by  a  right  vested  In  her  at  all  times  during 
marriage.  It  follows  that  It  is  not  .subject  to 
the  law  of  Inheritance  tax. 

The  judgment  is  reversed.  The  cause  la 
remanded,  with  Instmctioms  to  the  lower 
court  to  enter  Judgment  tor  the  appellant, 

NORCBOSS,  OL  J„  and  COLOMAN, 
concur. 
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<1TS  Cal.  760) 

SEXTON  T.  ATCHISON.  T.  ft  S.  F.  RX.  CO. 

et  al.   (S.  F.  7859.) 

(Supreme  Court  of  Califorala.    Dec  8,  1910.) 

1.  Railboads  ®=>9(1>— RAXxjtoAD  Goimissioir 
—Judicial  Keview. 

Under  Coast,  art.  12,  H  22,  23,  creating  tbs 

Railroad  Conunisaio'ta  and  declaring  the  author- 
ity of  the  Legislature  to  confer  powers  germane 
to  the  subject  of  the  regulation  and  control  of 
public  utilitiea  upon  the  Railroad  Commission 
to  be  plenary  and  unlimited  by  any  provision 
of  the  Constitution,  Public  Utilities  Act  (St. 
1915,  p.  161)  S  67,  providing  that  no  court  of 
this  state,  except  the  Supreme  Court,  to  the 
extent  herein  specified,  stmll  have  junsdiction 
to  review,  reverse,  correct,  or  annul  any  order 
or  decision  of  the  commission  or  to  suspend  or 
ddar  the  execution  or  operation  thereof,  or  to 
enJoiB,  restrain,  or  interfere  with  the  commis- 
sion in  the  perfomance  of  Its  official  duties,  pro- 
vided that  the  writ  of  mandamus  sbiUl  lie  from 
the  Supreme  Court  to  the  commission  in  all 
proper  cases,  cannot  be  questioned  by  reason 
of  any  other  provision  of  the  state  Constitution. 

[EldL  Note. — For  other  cases,  see  Railroads, 
Gent  Dig.     12-16;  Dec  Dig.  ^9(1).] 

2.  Railboads  ■8»9(2)— Control  and  Bequ- 
lation— supekvisiow  bt  publio  omcib— 
Statutb— "Official  Duties.'* 

In  Public  Utilities  Act,  {  67,  in  the  use  of  the 
words  "official  duties,"  meaning  ao7  duty  de- 
fined by  the  act,  is  a  vaUd  and  effecave  limita- 
tion of  the  power  of  the  state  courts  to  the  ac- 
tions specifically  authorized  by  the  act,  so  that 
the  superior  court  has  no  power  to  enjoin  the 
Railroad  Commission  or  render  any  judgment 
that  would  interfere  with  it  in  the  performance 
of  Its  official  duties,  and  hence  has  no  right  on 
the  suit  of  a  stockholder  to  enjoin  a  railway 
company  and  its  directors  from  complying  with 
the  provisions  of  section  11  of  the  act,  providing 
for  free  passes  on  railroads  for  the  commission 
and  its  officers  and  employes. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  3$  17-19 ;  Dec  Dig.  «=>9(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series.  Official  Duty.] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J.  M. 
Seawell,  Judge. 

Action  by  J.  E.  Sexton  against  the  Atchi- 
son, Topeka  A  Santa  F6  Railway  Company. 
From  judgment  for  defendant  sustaining  de- 
murrers to  the  complaint,  plalntUt  appeals. 
Affirmed. 

IfcNair  ft  Stoker,  of  San  Francisco,  for 
appellant.  Douglas  Brookman,  of  San  Fran- 
cisco, for  respondent  Ral)road  Commission 
of  California.  B.  W,  Camp  and  U.  T.  Clot- 
felter,  both  of  Los  Angeles,  for  respondent 
Atchison,  T.  &  S.  F.  Ry.  Co. 

ANGELLOTTI,  C.  J.  Demurrers  to  plain- 
tifTs  comiOaint  were  sustained  in  the  si^e- 
rlor  court  and  Judgment  was  thereupon  given 
In  fttTOT  of  defendants.  This  la  an  appeal  by 
plaintiff  from  such  judgment. 

The  action  was  by  plalntlflT  as  a  atockludd- 
er  of  the  defendant  railway  company  against 
such  railway  company  and  its  directors  and 
the  members  <tf  the  Railroad  Commission  at 
the  state  to  obtain  a  decree  restraining  the 
railway  company  and  its  directors  from  is- 


suing or  honoring  free  transportation  over 
its  lines  in  the  state  to  the  Railroad  Coin- 
mis^n,  ite  ofDcKs  and  employte,  and  re- 
straining the  Railroad  Oommlsslon  from  In- 
stituting or  prosecuting  any  action,  civU  or 
criminal,  as  against  said  railway  company  or 
any  of  its  officers,  i^nts,  or  employ^  for 
fhllure  to  comply  with  Uie  provisions  of  the 
Public  Utilities  Act  relative  to  such  trans- 
portation. The  Public  UtUiOea  Act  provides 
la  section  11  as  follows : 

'The  commissioners  and  the  officers  and  em- 
ployes of  the  commission,  shall,  when  in  the 
performance  of  their  official  duties,  have  the 
right  to  pass,  free  of  chu^e,  on  all  railroads, 
carSf  vessels  and  other  vehicles  of  every  common 
earner  *  •  *  subject  in  whole  or  in  part  to 
control  or  regtilation  by  the  commission,  be- 
tween points  within  this  state,  and  such  persons 
shall  not  be  denied  the  right  to  travel  upon  any 
railroad,  car.  vessel  or  other  vehicle  of .  such 
common  carrier,  whether  such  railroad,  car,  ves- 
sel or  other  vehicle  be  used  for  the  transporta- 
tioa  of  passmgers  or  freight,  and  legardless  of 
its  class."   Stats.  1916,  p.  121. 

It  further  provides  In  subdivislott  8  of  we* 

tlon  17  that: 

"The  members  of  the  Railroad  GMmnission, 
their  officers  and  employ^,  shall  be  entitledt 

when  in  the  performance  of  their  official  duties, 
to  free  transportation  over  the  lines  of  all 
common  carriers  within  this  state."  Stats.  1916, 
p.  126. 

It  la  in  pursuance  of  these  provisions  that 
the  directors  of  the  railway  company  have 
authorized  and  caused  the  Issuance  of  free 
transportation  to  the  members,  ofRcers,  and 
employes  of  the  Railroad  Commission,  and 
caused  the  same  to  be  honored,  and  will  con- 
tinue to  do  so  unless  restrained.  Under 
other  provisions  of  tbe  Public  Utilities  Act, 
any  railway  company  falling  to  comply  .with 
any  provision  of  the  act.  Including  these  pro- 
visions, and  Its  officers,  are  subject  to  severe 
penalties,  eadb  day's  continuance  of  such  a 
failure  being  declared  a  separate  and  distinct 
offense,  and  It  Is  substantially  alleged  that 
the  penalties  are  so  drastic  that  neither  the 
company  nor  Its  directors  can  reasonably  af- 
ford to  refuse  to  comply  with  the  provisions 
for  the  purpose  of  testing  the  validity  of  the 
same.  It  Is  further  alleged  In  tbe  complaint 
that  in  the  event  of  any  such  failure  the 
Railroad  Commission  will  Institute  proceed- 
ings against  the  company  and  its  officers  to 
enforce  the  dvil  and  criminal  penalties  pre- 
scribed by  the  act. 

It  Is  claimed  that  these  provisions  of  the 
act  are  unconstitutional,  null,  and  void.  In 
that  their  enforcement  deprives  the  railway 
company  of  Its  property  wittiont  due  process 
of  law,  and  denies  to  said  company  the  equal 
protection  of  tbe  laws,  In  violation  of  tbe 
Fourteenth  Amendment  of  the  Constitution 
of  the  United  States  and  of  section  14  of  ar- 
ticle 1  of  the  GonsUtution  of  this  state.  It 
is  also  claimed  that  tbey  violate  section  19 
of  article  12  of  the  state  GonsUtution.  Hie 
question  whether  a  state  may  lawfully,  in 
view  of  the  provision  of  the  federal  Constl- 
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tution  referred  to,  require  free  tranaportatJon 
at  the  bands  of  a  railway  company  for  the 
Railroad  Commlsalon  and  the  officers  and 
employes  of  sncb  commission,  when  in  the 
performance  of  any  of  their  official  duties, 
■especially  when,  as  here,  those  duties  Include 
not  only  the  snperrisioD  of  railroads,  but  also 
■of  gas  companies,  electric  light  companies, 
pipe  line  companies,  telephone,  telegraph,  and 
water  companies, '  etc.,  is  not  discussed  In 
the  briefs,  and  la,  as  ,we  look  at  the  matter, 
<ne  that  we  cannot  properly  decide  <ni  this 
appeal. 

Section  67  of  the  PubUc  Utilities  Act  pro- 
Tides,  among  other  things,  as  follows : 

"No  court  of  this  state  (except  the  Supreme 
Court  to  the  extent  herein  spedfied)  shall  have 
Jnrisdlctirai  to  review,  reverse,  correct  or  annul 
any  order  or  decMon  of  the  commission  or  to 
Busprad  or  delay  tfie  execution  or  operation 
thereof,  or  to  enjoin,-  restrain  or  interfere  with 
the  eomtnUtion  in  tM  performanoe  of  tts  official 
dmtiea:  Provided,  tiiat  the  writ  o£  mandamus 
shall  lie  from  the  Supreme  Court  to  the  com- 
mission in  all  proper  cases."  C^ie  italios  are 
■ours.) 

In  Padflc  TeL  A  Tel  Co.  t.  Bshleman  et 
aL,  166  Col  640.  137  Pac.  1U8,  60  U  B.  A. 
■<N.  S.)  652,  Ana  Cas.  19160,  822,  It  was  held 
by  all  the  six  justices  participating:  First, 
that  by  virtae  of  certain  provlsious  of  sec- 
tions 22  and  2S  of  article  12  tO.  onr  Gonstltu- 
tfcn  sabstantlally  declaring  the  authority  of 
the  L^^slatore  to  confer  any  powers  germane 
to  the  subject  of  the  regulation  and  control 
■of  public  utilities  upon  the  Railroad  Commls- 
-aioa  to  be  plenazy  and  unlimited  by  any  pro- 
Tision  of  the  Constitution,  the  valtdl^  of 
:any  such  grant  of  power  1^  the  Legislature 

-  cannot  be  questioned  by  reason  of  any  other 
provision  of  the  state  Oonstitutiffli ;  'and,  sec- 
ond, that  the  provision  of  section  67  herein- 
befbre  quoted  Is  therefore  a  valid  and  effec- 
tive limitation  on  the  courts  fif  the  state, 

-  the  theory,  as  snbsbuitially  stated  In  the  con- 
curring opinion  of  Mr.  Justice  ' Sloss,  being 
that  to  limit  the  power  of  review  by  the 

-courts  of  orders  of  the  Railroad  Commission 

-or  to  limit  the  power  of  courts  to  restrain 

•  or  interfere  wltb  the  commission  in  the  per- 
formance of  Its  official  duties  was  quoad  hoc 

-to  confer  upon  the  Railroad  Commission  a 
greater  or  more  absolute  power.  While  that 
case  Involved  questions  as  to  the  review  of 
an  order  of  the  Railroad  Commission,  the 
reasoning  is  equally  applicable  to  that  por- 
tion of  the  provision  of  section  67  relative 

-to  the  matter  of  enjoining,  restraining,  or 
interfering  with  the  commission  in  the  per- 
formance of  its  official  duties.  It  is  unneces- 
sary here  to  restate  or  attempt  to  add  to 
the  learned  and  exhaustive  discussion  of  tbe 

■  question  contained  in  the  opinion  of  Mr.  Jus- 
tice Henshaw  and  the  concurring  opinion  of 
Mr.  Justice  Sloss.  Briefly  stated,  the  conclu- 
sion of  Mr.  Justice  Hensbaw,  concurred  In 
by  Justices  Lorigan  and  Melvln,  was  substan- 
tially that  such  deprivation  of  Jurisdiction 

•of  tbe  courts  of  the  state  as  Is  made  bj  sec- 


tion 67  of  the  Public  Utllittes  Act  may  not  be 
questioned ;  and  the  conclusion  of  Mr.  Jus- 
tice Sloss,  concurred  In  by  Mr.  Justice  Shaw 
and  the  writer  of  this  opinion,  was  that  there 
could  be  no  objection  under  the  Constitution 
of  tbe  state  to  said  section  67,  and  that,  by 
reason  of  said  section,  no  court  of  the  state 
other  than  the  Supreme  Court  has  any  power 
to  review  the  orders  of  the  commission,  or 
to  control  its  official  action. 

It  is  urged  that  said  section  67  has  only  to 
do  with  the  matter  of  review  and  enforce- 
ment'Af  orders  and  decisions  of  tbe  commis- 
sion, and  is  not  concerned  with  tbe  matter 
of  the  enforcement  of  the  provisions  of  the 
Pabltc  Utilities  Act  by  the  commission.  It 
is  further  urged  that  there  can  be  no  official 
dnty  within  the  meaning  of  that  term  as 
used  In  the  section  to  enforce  a  provision  of 
the  act  that  is  in  vlolatTon  of  a  constitution- 
al provision,  as  is  claimed  to  be  the  situation 
wltb  relation  to  the  provisions  of  the  act  re- 
garding free  transportation,  and  that  It  was 
not  the  design  of  the  section  to  Interfere  in 
any  way  .with  the  jurisdiction  of  the  superior 
court  to  inquire,  as  to  the  validity  of  any 
provision  of  the  act  and  to  prevent  by  Injunc- 
tion the  attempted  enforcement  by  the  com- 
mission of  the  provision  if  It  found  It  to  be 
invalid.  Tbe  first  of  these  claims  is  not  very 
earnestly  pressed,  and,  of  course,  could  not  be 
In  view  of  the  language  of  the  section.  The 
matter  of  orders  and  dedalons  of  tbe  com- 
mission l8  dealt  with  In  tbe  first  portion  of 
the  provision;  while  the  latter  portion,  in 
language  that  cannot  be  read  otherwise,  pre- 
vents any  sndi  interference  as  Is  therein  de- 
<dared  vUh  any  official  duty  of  tbe  commis- 
sion. We  are  catisfled  that  the  second  claim 
is  equally  untenable^  The  plain  design  of 
the  provision  was  to  prevent  any  Interterence 
wltb  tbe  commission  by  the  courts,  except  as 
prescribed  in  the  act  Itself,  In  the  perform- 
ance of  any  duty  defined  by  tbe  act  Tbe 
term  "official  duties,"  as  used  therein,  can< 
not  rea8<mably  be  given  any  other  meaning, 
espedaUy  when  considaed  in  cmmectlon  with 
tbe  first  portion  of  tbe  provlshm,  as  It  must 
be  Concededly  no  review  of  any  order  or 
decision  of  tbe  conunlssloa  on  tbe  alleged 
ground  that  It  is  violative  of  any  constltn- 
tlonal  provision  or  on  any  ground  Is  permit- 
ted to  any  court,  except  as  provided  la  the 
act  Itself.  The  dear  Intent  of  tbe  provlston 
as  a  whole  Is  to  place  the  commisshm.  In  so 
far  as  tbe  state  courts  ore  concerned,  in  a 
position  where  It  may  not  be  hampered  In 
the  performance  of  any  official  act  by  any 
court,  except  to  tlie  extent  and  In  the  man- 
ner specified  In  the  act  itself.  To  the  extent 
deemed  necessary  to  accomplish  this  the  Ju- 
risdiction of  state  courts  Is  limited  by  tbe 
provision ;  that  of  the  sufwrior  court  appar- 
ently being  entirely  taken  away  except  as  to 
certain  actions  specially  authorized  by  the 
act  Itself  to  be  brought  therein  at  tbe  In- 
stance of  the  commission  to  enforce  penalties 
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or  to  compel  compliance  .with  the  pro  visions 
of  the  act  That  8u<A  special  provlaion  Is 
made  fbr  certain  proceedlnsv  in  the  superior 
court,  and  that  ther^n  questions  as  to  the 
Talidtty  of  certain  provisions  of  the  act  niay 
be  presented  and  deteimtoed.  in  no  wise  In- 
dicates that  the  construction  we  give  the 
proTtsion  before  us  is  not  correct  This 
particular  Jurisdldloa  Is  8inq>l7  left  In  the 
superior  court,  by  the  act  itself.  The  ques- 
tion presented  Is  simply  aae  of  oonstniction, 
and  we  entertain  no  doubt  as  to  the  plain 
meaning  of  the  provision. 

[1,  2]  Tt  seems  clear,  in  view  of  what  has 
been  said,  that  the  superior  court  has  no 
power  to  enjoin  the  commissioners,  or  to  ren- 
der any  Judgment  herein  that  would  "inter- 
fere" with  them  in  the  performance  of  the 
official  duties  purported  to  be  cast  upon  them 
by  the  Public  UtUlties  Act,  the  validity  of 
any  provision  of  which  so  for  as  germane  to 
the  subject  of  the  regulation  and  control  of 
public  utilities  cannot  be  questioned,  as  we 
have  seen,  by  reason  of  any  provision  of  the 
state  Constitution  other  than  those  relative 
specially  to  the  Railroad  Commission.  They 
are  authorized  to  proceed  in  accord  with  the 
provisions  of  the  act  unhampered  In  any 
way  by  any  injunction  of  the  superior  court 
It  would  appear  to  follow  that  the  siqwrlor 
court  has  no  right  on  the  suit  of  a  stockhold- 
er to  enjoin  the  railway  company  and  Its  di- 
rectors from  complying  with  the  provisions 
of  the  act  The  learned  trial  Judge  said  as  to 
this: 

**I  do  not  think  that  it  could  be  dalmed  ander 
the  statute  and  the  telephone  case  that  tliis  court 
would  have  any  power  to  enjoin  the  commlBslon- 
ers,  but  the  same  object  is  accomplished  by  en- 
joining the  directors  of  the  railway  company 
from  lesuin^  the  free  passes.  The  ungnage  of 
section  67  is  broad  enough  to  cover  a  proceed- 
ing of  this  sort  The  judgment  asked  tor  here 
would  necessarily  be  an  interference  with  the 
commission  in  the  performance  of  its  offiidal  du- 
ties, if  not  in  effect  an  injunction  and  restraint 
forbidden  by  the  statute. 

We  see  no  necessity  tor  saying  anything 
further  on  this  point 
The  Judgment  Is  affirmed. 

We  concur :.  SLOSS,  J. ;  SHAW.  J  ;  HEN- 
SHAW,  J.;  MBLVIN,  J.;  LAWLOR,  X 


(173  Cal.  743) 

liARHABEE  v.  WESTERN  PACIFIC  RT,  CO. 
(No.  2287.) 

(Supreme  Court  of  California.   Dec.  4,  1916.) 

1.  Nbquobnoc  ^»186(26)  — Actions— Ques- 
tion OF  Law  OB  FaOI— COHTUBUTOBT  NEG- 
LIGBNCB. 

Under  Code  Civ.  Proc  |  1968.  anbd.  4.  de- 
claring a  diapQtable  presumption  that  a  perBon 
takes  ordinary  care  of  his  own  concerns,  the 
question  of  contributory  negligence  becomes  a 
question  of  law  only  when  the  evidence  is 
such  that  the  court  is  impelled  to  say  that  it 
is  not  in  conflict  on  the  facts,  and  tnat  from 
these  facts  reasonable  men  can  draw  but  one 


inferencej>ointIng  nnerrinrfy  to  the  negUgenes 
of  plaintiff  contributing  to  his  own  injury. 

[Ed.  Note.— For  other  cases,  see  Negligence. 
Cent  Dig.  H  286,  383;  Dec  Dig.  <^lBe(26)3 

2.  Railboads  «s3»327(2)  — Opebation— Accx- 

DBKT8  AT  CteoaBZNO— COHTBIBUTOBT  NBQU- 
OEHCB. 

Where  the  driver  of  a  team  and  wagon  was 
within  Bight  of  an  approaching  train  1,500  feet 
before  reaching  a  croasing  and  did  not  stop, 
look,  or  listen,  he  was  guilty  of  contributory 
negligence  barring  recovery  for  his  death  in 
collision  with  the  train  at  the  crossing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S  1044;  Dec  Dig.  «=a>327(2J.] 

3.  Railroads  <s=9330(4)  —  Opebatior  —  Acci- 
dents AT  Cbossiro— Contbibutobt  Neou- 

QENCB. 

The  conduct  of  the  driver  of  a  wagon  ap- 
proaching a  railroad  crossing,  otherwise  ncgU- 
gent,  18  not  relieved  from  fault  by  virtue  of  oia 
right  to  presume  that  the  railroad  would  not 
run  its  train  at  an  excessive  speed  in  approach- 
ing the  crossing. 

[Ed.  Note.— For  other  cases,  see  RaOroads,. 
Cent  Dig.  1 1074;  Dec  Dig.  «=>330(4).] 

4.  RAiLBOAns  ^^(6)  — Ofesation-- Acci- 
dents AT  Cbossino— Contbibutobt  Neoli- 

OBNCB. 

That  a  train  by  which  the  driver  of  a  wagon 
was  struck  at  a  crossing  was  a  special  train  did 
not  relieve  the  driver  Vt  the  imputation  of 
contributory  negl^ence. 

fEd.  Note.— For  other  cases,  see  Raflroads,. 
Cent  Dig.  1  1048;  Dec.  Dig.  ^»S27(6).]  ■ 

5.  Railboads  «s>SfiO(ll>— OPEKATion— Ac»i- 
dbhtb  at  Cbossinos— InSTBDCnoNB. 

In  an  action  for  death  at  a  railroad  crossing 
in  a  rural  district  the  court  should  Instruct  that 
in  the  absence  of  aur  statute  or  ordinance  reg- 
ulating the  speed  of  trains  a  rate  of  60  miles 
per  hour  was  not  of  itself  negligence. 

[Ed.  Note.— For  other  cases,  see  Raihroads. 
Gent  Dig.  |  1164^;  Dec  Dig.  «=s»360(ll).] 

6.  Railroads  «=3351(4)  —  Opbbation— Acoi- 

DEKTB  at  CbOSSINGS— IKBTBVOTIONS. 
An  inBtruction  in  an  action  for  death  at  a 
railroad  crossing  that,  whenever  highways  are 
laid  out  to  cross  railroads,  canals,  or  ditches- 
OD  public  lands,  the  owners  or  corporations 
using  tbem  tnust  at  their  own  expense  so  pre- 

{>are  the  roads,  canals,  or  ditches  that  the  pub- 
ic highway  may  cross  the  same  without  dan- 
ger or  delay,  taken  from  Pol.  Code,  S  2694,  is- 
inappropriate  and  nusteading,  where  the  high- 
way in  question  was  not  laid  out  on  puuie 
lands. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S  1197;  Dec.  Dig.  «8=»351(4).] 

Department  2.  Ai^ieal  from  Superior 
Court  Xuba  County;  Eugene  P.  McDanl^ 

Judge. 

Action  by  Ellen  Larrabee,  administratrix 
of  the  estate  of  E.  F.  Larrabee,  against  the 
Western  Pacific  Railway  Company.  From  a 
Judgment  for  plaintiff  and  an  order  denying 
a  new  trial,  defendant  appeals.  Reversed. 

Warren  Olney,  Jr..  of  San  Francisco,  W. 
H.  Garlin,  of  Marysvllle,  and  A.  R.  Baldwin- 
and  John  S.  Partridge,  both  of  San  Fran- 
cisco, for  appellant  Edward  B.  Stanwood 
and  E.  Ray  Manwell,  both  of  MarysviUe,  and 
SulUvan  &  Sullivan  and  Theo.  J.  Rodie,  all 
of  San  Francisco,  for  respondent 


«saFor  Qtlier  cases  see  ssm*  topic  an4  KBY-NUUBBR  In  all  Kej-NumlMrsd  OlgMU  sod  Indezts . 
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HENSHA.W,  J.  This  action  was  brought 
to  recover  damages  from  defendant  for  caus- 
ing the  death  of  plalntUTs  Intestate.  Trial 
was  had  before  a  Jury  which  gave  Its  verdict 
for  plalntifr,  and  from  the  Judgment  whldi 
followed  and  from  the  order  of  the  court 
denying  defendant's  motion  for  a  new  trial, 
it  prosecutes  this  appeal. 

The  case  Is  a  railroad  crossing  case.  The 
deceased,  while  travelli^  southward  In  a 
horse-drawn  hay  wagon  along  the  county 
road,  which  road  crosses  the  track  of  defend- 
ant's steam  railway  at  an  acute  angle,  was 
struck  by  defendant's  train  coming  from  the 
north  and  moving  in  the  same  dlrecUcm  as 
was  deceased's  wagon.  Hr.  Larrabee,  the  de- 
ceased, was  a  ftirmer,  whose  home  was  about 
Ave  miles  south  of  Marysville.  The  county 
road  upon  which  he  was  traveling  was  the 
only  road  leading  from  Marysville  to  his 
home.  Larrabee  had  traveled  the  road  many 
times,  was  perfecUy  famll^r  with  it  and  with 
the  railroad  erosslng.  TTpon  the  morning  of 
the  accident  he  had  gone  from  his  hoine  to 
Marysville  with  a  load  of  hay.  He  was  re- 
turning from  Marysville  in  his  empty  hay 
wagtm.  The  railroad  traces  were  built  on  an 
embankment  about  seven  feet  above  the  nor- 
mal grade  of  the  county  road,  which  ran, 
facing  southerly,  along  the  left-hand  side 
of  the  railroad  tracka  The  county  road  ap- 
proach to  the  railroad  crossing  was  by  an 
easy  grade.  Weeds  were  growing  along  the 
top  of  the  railroad  embankment  The  time 
was  midday.  An  ofliceri^  train  of  defendant, 
a  "special,"  was  traveling  from  Marysville 
southward  at  a  qpeed  of  from  55  to  00  miles 
an  hour.  The  deceased  and  his  wagon  were 
seen  by  tlie  engineer  of  this  train  some  2,000 
feet  northerly  of  the  crossing.  It  was  ob- 
served that  the  deceased  was  traveling  to- 
ward the  crossing,  but  was  in  a  place  of  per- 
fect safety.  The  whlsUe  of  the  engine  was 
sounding  ocxitlnnously,  a^d  its  noise  was 
a  loud  screech.  Such  Is  not  only  the  tesU- 
mtmy  of  the  engineer  and  his  fireman,  but  of 
Miss  Jaques,  who,  at  a  greater  distance  from 
the  train  than  was  the  deceased,  heard  and 
testified  to  this  continuous  whIsUing.  The 
horses  of  Larrabee  were  trareling  at  a  walk. 
Larrabee  was  in  a  semirecnmbent  position, 
and  when  the  engineer  discovered  that  he 
paid  no  attention  to  the  approaching  train, 
be  immediately  applied  his  emergency 
brakes.  It  was  impossible,  however,  to  stop 
the  train  before  it  reached  the  crossing,  and 
it  parsed  the  crossing  at  a  speed  of  about  40 
miles  an  hour,  striking  the  horses  and  front 
«ud  of  the  hay  wagon,  tosEing  them  to  the 
left  or  east  of  the  track,  and  killing  Larra- 
bee. The  driving  wheels  of  the  engine  were 
flattened  where  they  slid  after  the  application 
of  the  emergency  brakes,  and  the  testimony 
iB  that  everything  irasslble  was  promptly 
done  by  the  engineer  to  avoid  the  collision 
from  the  moment  that  he  observed  that  Lar^ 
vabee  was  passing  with  his  team  from  a 
place  ot  mte^  to  one  of  danger.  lArrabee 


drove  upon  the  track  without  either  sb^plng 
or  looking  or  listening,  or,  if  he  did  look  and 
listen,  and  under  these  circumstances  heard 
the  whistle  and  observed  the  approach  of  the 
train,  as  he  must  have  done,  for  admittedly 
the  train  would  have  been  visible  to  him 
while  still  in  a  place  of  safety  at  a  distance 
of  1,500  feet  from  the  crossing,  the  unescap- 
able  conclusion  Is  that  he  drove  upon  the 
track  in  wanton  recklessness. 

We  may  pass  over  without  consideration 
the  first  proposition  argued  by  appellant, 
namely,  that  the  evidence  fails  utterly  to 
disclose  that  it  was  n^Ugent,  and  consider 
the  single  question  of  the  asserted  contribu- 
tory negligence  of  the  deceased.  Contribu- 
tory negligence,  of  course,  presupposes  a  pri- 
mary ne^lgence  upon  the  part  of  defendant, 
and,  for  the  purposes  of  this  consideration 
only,  it  will  be  assumed  that  defendant  was 
so  n^llgent 

[1, 2]  What  then  Is  to  be  said  of  the  con- 
duct of  the  deceased?  Respondent  contends 
that  the  question  whether  that  conduct  did 
or  did  not  constitute  contributory  negligence 
is  peculiarly  and  exclusively  a  question  of 
fact  for  the  Jury.  And  herein  it  is  said, 
first,  that  the  Jury  was  at  liberty  to  infer 
that  the  deceased  exercised  ordinary  care 
and  diligence.  Code  CIt.  Proc  1963,  subd. 
4;  Gay  v.  Winter,  34  CaL  153;  Baltimore 
ft  P.  R  CO.  T.  Landrlgan,  191  U.  S.  462,  24 
Sup.  Ot  137.  48  L.  Ed.  262.  In  the  latter 
case  the  court  had  instructed  the  Jury  that 
"in  the  absrace  of  all  evidence  tending  to 
show  whether  the  plaintiff's  intestate  stop- 
ped, looked,  and  listened  before  attempting 
to  cross  ttte  south  track,  the  presumption 
would  be  that  he  did."  Respondent  invokes 
this  evidentiary  presumption  to  rebut  con- 
tributory negligence  and  to  establish  that 
the  deceased  did  all  things  which  should  be 
done  by  a  prudent  man  situated  as  he  was. 
It  is  true  that  In  by  far  the  greater  number 
of  cases  the  question  of  contributory  negli- 
gence is,  as  it  has  been  frequmtly  declared 
to  be  by  this  court  a  question  of  fact  for  the 
determination  of  the  Jury,  and  it  becomes  a 
question  of  law  only  "when  the  evid«ice  is 
8u<di  that  the  court  is  Impelled  to  say  that 
It  is  not  in  conflict  on  the  &cts,  and  that 
from  these  facts  reasonable  men  can  draw 
but  one  inference,  and  that  an  Inference 
pointing  unerringly  to  the  negligence  of  the 
pialntur  contributing  to  his  own  injury." 
Zibbell  v.  Southern  Pacific  Co.,  160  CaL  237, 
116  Pac.  513.  But,  touching  the  presump- 
tion that  the  deceased  exerdsed  ordinary 
care,  it  is  to  be  noted  that  that  presumptiw 
Is  given  weight  only  in  the  absence  of  evi- 
dence on  the  subject  of  the  deceased's  con- 
duct It  has  beea  declared  to  be  "an  arti- 
ficial presumption  of  so  weak  a  character 
that  it  Is  not  to  be  allowed  to  have  the  ^ect 
of  evidence  b^ore  the  Jury  where  the  uncon- 
tradicted evidence  of  the  drcnmstances  at- 
tending the  accident  overthrows  it."  Thomp- 
aoa,  Ve^igwaa,  |  401.  In  tUa  case  1S»  poo- 
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Itive  and  tmcoDtradlcted  erldence  disclosea 
that  tbe  deceased  did  not  exercise  ordinary 
care;  for,  Lf  he  had  done  so,  he  conld  easily 
have  escaped  his  fetal  accident.  The  testi- 
mony of  the  contlnuoQs  sounding  of  the  whis- 
tle has  been  adverted  to,  as  has  also  the 
fact  that  it  was  heard  by  a  disinterested 
witness,  Miss  Jaqnes,  at  a  much  greater  dis- 
tance from  the  train  than  was  the  deceased. 
It  Is  said  that  a  wind  was  blowing  from  the 
southward  which,  taken  with  the  noise  of 
the  rattling  wagon,  might  hare  Impaired  the 
deceased's  ability  to  hear  the  train.  But  to 
this  the  twofold  answer  is :  First,  that  Miss 
Jaques,  similarly  situated  so  far  as  concerns 
the  location  of  the  wind,  distinctly  heard 
the  whistle;  and  second,  If  the  deceased's 
sense  of  hearing  was  thus  interfered  with, 
it  became  the  more  incumbent  open  him  to 
use  his  sense  of  vision.  It  is  said  that  his 
vision  was  obstructed  by  weeds  growing 
along  the  railroad  embankment.  It  Is  In  evi- 
dence, however,  that  the  engineer  of  the 
train  saw  him  at  a  distance  of  at  least  1,500 
feet,  and,  conversely,  he  could  have  seen  the 
approaching  train  at  that  distance.  More- 
over, as  he  ascended  the  slight  grade  of  the 
county  road  approaching  the  track,  he  was 
beyond  peradventure  of  doubt  above  the  ob- 
'itructlon  of  the  weeds  while  still  in  a  place 
ol  safety.  He  was  famllar  with  the  crossing 
and  its  environment,  he  knew  of  the  weeds, 
and  their  presence,  and  If  they  did  interfere 
with  his  sight,  this,  so  far  from  Justifying 
him  for  his  failure  to  use  other  precautions 
Imposed  upon  him  the  duty  of  doing  sa  For, 
as  is  said  in  Green  v.  Southern  Pacific  Co., 
132  CrI  254,  64  Pac  255,  where  It  was  shown 
that  the  traveler's  view  was  interfered  with 
by  corn  growing  to  an  average  height  of  9 
feet,  and  where  the  traveler  was  ^ttlng  upon 
the  seat  of  his  wagon  which  brought  bla  eyes 
to  a  point  less  than  8  feet  above  the  ground: 
"His  knowledge  that  the  track  was  hidden  by 
tbs  corn  was  a  reason  for  his  taking  more 
than  ordinary  precautions  against  meeting  tbe 
train." 

And  in  Herbert  v.  Southern  Padflc  Co.,  121 
Cal.  227,  53  Pac.  661,  it  is  said: 

"If  the  view  of  the  track  is  obstructed,  be 
should  take  frreater  pains  to  listen.  If,  taking 
ttiese  precautions,  he  would  have  seen  or  heard 
the  approachiuK  train,  the  very  fact  of  injury 
will  raise  a  presumption  that  he  did  not  take 
the  required  precautions." 

There  Is  thus  an  abundance  of  direct  evi- 
dence to  tihow  that  the  deceased  did  not  ob- 
serve the  legal  requirements  of  ordinary 
care — tbe  requirements  of  stopping  and  look- 
ing and  listening — before  he  essayed  the  fa- 
tal crossing.  The  evidence  to  this  effect  is 
dlt'ect,  positive^  and  uncontradicted.  Hie  un- 
contested facta  themselves  speak  convincing- 
ly to  tbe  same  effect  The  man  was  driving 
in  a  slow-moving  wagon  In  broad  daylight, 
was  approaching  a  ctoeting  with  wbl<di  he 
was  perfectly  familiar,  and  approaching  it 
under  circumstances  where  he  coold  with 
perfect  vafety  have  itQpped  his  progress  and 


looked  back  to  see  whether  or  not  a  train 
was  approaching  him  from  behind,  his  view 
of  that  train  was  unobstructed  for  at  least 
1,500  feet.  These  very  facts  overcome  the 
presumption  of  the  exercise  of  due  care,  and, 
as  said  by  this  court  in  Herbert  v.  Southern 
Pacific  Co.,  supra,  "raise  a  presumption  that 
tie  did  not  take  the  required  precautions." 

[3,  4]  Nor  Is  It  true,  as  respondent  argues^ 
that  the  deceased's  conduct,  otherwise  clear- 
ly negligent  la  relieved  from  this  reproach 
by  virtue  of  his  rigbt  to  presume  that  tbe  de- 
fendant would  not  run  its  train  at  an  exces- 
sive rate  of  speed  Id  approaching  this  cross- 
ing. Nor  does  the  added  ciroumstance  that 
this  was  a  special  train  la  the  slightest- 
change  the  deceased^s  legal  responsibilities. 
Railroads  aro  entitled  to  operate  special 
trains  and  to  operate  them  at  high  rates  of' 
speed.  OCheIr  regular  trains  cannot  be  and. 
no  one  expects  them  to  be  always  on  sched- 
ule. With  all  this  the  deceased  was,  of 
course,  familiar.  The  statements  In  Strong. 
V.  Sacramento  &  Placervllle  R.  R.  Co..  61 
Cal.  326,  and  In  Whalen  v.  Areata  &  Mad 
River  R.  Co.,  92  Cal.  669,  88  Pac.  833,  to  the 
effect  that  tbe  deceased  had  tbe  right  to  rely 
upon  the  "performance  by  those  on  the  loco- 
motive of  every  act  imposed  by  law  upon* 
them  when  approaclilng  a  crossing,"  cannot 
be  considered  to  be  the  law  of  this  state  as 
affecting  tbe  rights  and  duties  of  one  about 
to  venture  to  make  a  railroad  crossing.  Such 
a  one  is  not  entitled  to  rely  upon  such  a 
performance  of  duty'  so  as  to  relieve  blm<. 
from  the  necessity  of  looking  if  he  does  not 
hear,  and  of  stopping  If  be  cannot  see.  Suf- 
fice It  upm  tills  to  dte  the  later  case  of  Koch- 
V.  Southern  CaL  By.  Co..  148  CaL  680,  84  Pac. 
176,  4  L.  B.  A.  (N.  S.)  521,  113  Am.  St.  Rep. 
332,  7  Ann.  Cas.  795;  Orifflba  v.  San  Pedro, . 
L.  A.  &  Salt  Lake  R.  B.  Ca.  170  Cal.  772, 161 
Pac.  282.  L.  B.  A.  1916A,  842. 

Upon  this  proportion  the  comrt  directly  In- 
structed the  Jury  that.  U  fbey  found  *that  at 
and  just  prior  to  the  accident  d^endant's 
train  was  running  at  an  unnsual  rate  of 
speed,  this  would  not  relieve  tiie  deceased 
from  the  duty  resUng  upon  blm  opm  ap- 
proaching said  crosdng  to  stop  and  iock  and 
listen  for  such  approaching  train,  and  if  be 
failed  so  to  do,  and  such  failure  cwtributed 
directly  and  proximately  to  the  accident, 
then,  regardless  of  said  speed  of  said  train, 
your  verdict  must  be  for  the  defendant" 
The  conclusion  Is  unescapable  that  the  Jury 
ignored  this  instruction  In  reaching  Its  ver- 
dict and  that  its  verdict  is  therefore  against 
law.  Declea  v.  Save,  71  Cal.  652,  12  Pac. 
722;  Mattingly  v.  Pennle,  106  CaL  618,  38 
Pac.  200,  45  Am.  St  Rep.  87. 

[B]  In  contemplation  of  the  reversal  whidi 
must  be  adjudged,  some  further  matters  com- 
mand attention.  The  court  rofoaed  to  iu- 
struct  the  jury  to  the  effect  that: 

"In  the  absence  of  any  statute  or  ordinaaca 
regulating  the  sneed  of  its  trains,  a  rate  of  60- 
nmes  per  hour  was  not  of  itself  nei^enee.** 
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This  iDstmctton  duniM  bare  been  glTen. 
Tb/en  was  no  law  nw  onUnaace  controlling 
tbe  rate  of  speed  of  tbta  train.  It  was  trar- 
ellnic  In  a  rural  district  and  crossing  a  conn* 
try  road.  Tbe  rate  of  speed  of  a  train,  tbe 
place  and  ctrcumstanees  under  wblch  It  fca 
trsTellng,  may  all  be  considered  by  tbe  In- 
Ton  WUere  no  law  llndts  tbe  speed,  to  aid 
tbem  In  deteitnlalng  wbetber  or  not  at  tbe 
place  and  at  tbe  time  of  tbe  operatloa  of  tbe 
train  Its  rate  of  speed  was  negligent  Bat 
wltb  this  tb^  should  bare  beco  told  Uiat 
tbe  rate  of  speed  alcme— even  an  excesslTe 
rate  of  speed — was  not  negligence  per  se. 
Sncb  Is  tbe  predae  dedaratlon  ut  this  court 
In  BUton  t.  Souths  Paciflc  Cob,  148  GaL 
447;  83  Pae.  442,  where  It  Is  said: 

"It  to  tree  that,  in  the  abBeoce  of  any  stat- 
ute or  ordinance  on  the  subject,  no  rate  of 
■peed  to  negligence  per  le." 

To  the  same  effect  Is  Green  v.  Los  An^es, 
etc.,  By.  Co.,  14S  CaL  81,  76  Pac  710,  101 
Am.  SC.  Rep.  68. 

[6]  The  court  Instructed  ttw  Jury  as  fol- 
lows: 

"Whenever  highways  are  told  oat  to  cross 
rsilroada,  canals,  or  ditches,  on  public  lands, 
the  owners  or  corporations  oslng  the  some 
must,  at  their  own  expense,  so  prepare  their 
roads,  canato,  or  ditches  that  the  pubUc  high- 
way may  cross  the  same  without  danger  or  de- 
lay.'* 

This  Instruction,  toncblDg  tbe  facta  in  this 
case,  was  inappropriate  and  misleading.  No 
question  here  la  presented  of  a  highway  "on 
public  lands  laid  out  to  cross  a  railroad." 
The  section  of  the  Political  Code  (section 
2694)  from  which  this  Instruction  to  taken, 
has  no  bearing  upon  the  situation  here  pre- 
sented. 

Tbe  judgmmt  and  order  appealed  from  are 
rerersed. 

We  concur:   MELVIN,  J.;  I.ORIOAN,.J. 

(31  Cal.  App.  tm 

PEOPLE!  T.  SMITH.   (Cr.  SOa) 

(District  Court  of  Appeal,  Second  District,  Oal- 
ifomia.   Oct  28.  1916.) 

1.  Husband  and  Wm  «S3804— Asahdoh- 

MKNT— StaTUTS. 

Pen.  Codc^  |  270a,  proTiding  that  a  husband 
haTing  ability  "o  proriue  for  hiB  wife's  support, 
who  willfully  abandons  and  leaves  her  in  a  desti- 
tute condition,  unless  justified  by  ber  miscon- 
ductt  to  punishable  by  imprisoDment,  does  not 
autooriae  punishment  of  a  husband  for  neglect 
to  provide  for  hto  wife,  who  has  been  living  in 
another  state,  before  he  luiows  of  her  presence 
within  thto  state. 

[Ed.  Note.— For  other  cases,  see  Huxband  and 
Wife.  Cent.  Dig.  1 1102  ;  Dec  Dig.  «»804.] 

2.  HtlSBAND  AND  WIFE  4=»313  —  ABAKDON- 
JCKNT— DCBTITUTI  CONDmON. 

Pen.  Code,  }  270a.  does  not  authorize  the 
panishment  of  a  husband  for  neglect  to  provide 
for  hto  wife,  without  evidence  tltat  the  wife  was 
without  sufficient  means  of  support  at  the  time 
of  tlw  alleged  offense. 

[Ed.  Note.— For  other  esses,  see  Husband  and 
Wil€,  Cent.  Dig.  S  UIO ;  Dec.  Dig.  «fr=>313.1 


Aiveal  from  Superior  Oomt,  Kern  Onm- 
tj;  Howard  A.  pealrs,  Judge. 

Hilton  A.  Smith  was  convicted,  of  crime, 
and  bis  motion  for  new  trial  denied,  and  he 
appeals.   Judgm^it  and  order  reversed. 

Homer  B.  Johnstone,  of  Bakersflcid,  for 
appellant  U.  S.  Webb,  Atty.  Gen.,  and  Rob- 
ert M.  Clarice,  Deputy  Atty.  Gen^  for  tbe 
Peoi^ 

CONRET,  p.  J.  In  thto  action  tbe  defend- 
ant has  been  convicted  of  the  offense  describ- 
ed In  section  270a  of  the  Penal  Code,  in  that 
on  or  about  March  24,  1916,  In  the  county 
of  Kern,  he  did  wlllfully,  eta,  neglect,  re- 
fuse, and  omit  to  provide  hto  wife  wltb  nec- 
essary food,  clothing,  shelter,  and  medical 
attendance;  be  having  the  ability  to  bo  pro- 
vide and  not  being  Justified  in  so  refosing  or 
failing  to  provide  for  her  "by  any  miscon- 
duct on  tbe  pert  of  the  said  wife."  The  de- 
fendant appeals  from  tbe  Judgment  and  from 
an  order  denying  his  motion  for  a  new  trial. 

The  defendant  and  tbe  prosecuting  wit- 
ness, Florence  E.  Smith,  were  married  In  the 
state  of  Washington  in  August,  1907,  and 
lived  together  in  that  state  mitll  Septeml)er, 
1011,  when  tbe  defradant  moved  to  Port- 
land, Or.  Some  time  later  he  came  to  Cal- 
iforiila  and  for  a  year  or  two  prior  to  March 
24,  1916,  and  on  that  date  was  living  at 
BakersSeld  In  Kern  county.  There  was  some 
correspondence  between  the  husband  and 
wife  while  he  was  In  Portland.  Afterward 
It  appears  that  for  some  time  she  did  not 
know  where  be  was  living,  but  In  tbe  latter 
part  of  tbe  year  191K  she  learned  that  be 
was  living  In  Bakersfleld.  She  did  not  then 
communicate  wltb  the  defendant,  but  after 
waiting  some  five  or  six  months  she  came  to 
California  and  arrived  at  Bakersfleld  on 
Uardi  24,  1916.  Without  any  delay  Ae 
made  the  complaint  upon  which  this  prose- 
cution to  founded,  and  tbe  defendant  did  not 
know  of  her  presence  In  Oallfomto  until  be 
was  arrested  on  this  charge.  Tbe  only  evi- 
dence that  Mrs.  Smith  at  any  time  prior  to 
the  commencement  of  this  action  was  with- 
out means  of  suppOTt  to  found  In  ber  testi- 
mony wherein  she  states  that  daring  tbe 
time  of  their  separation  she  never  received 
any  money  &om  tbe  defendant,  and  In  ber 
affirmative  answer  to  a  question  inquiring 
whether  during  tbe  time  of  tbelr  separation 
she  bad  "at  any  time  been  in  want" 

[1 , 2]  Tlie  defendant  to  not  prosecuted  for 
having  abandoned  and  left  his  wife  In  a  des- 
titute condition,  for  If  such  <^ense  was  com- 
mitted by  him  at  all  It  was  not  In  tbe  state 
of  California.  Also,  It  may  well  be  doubted 
whether  any  refusal  or  neglect  of  the  de- 
fendant to  provide  his  wife  with  tbe  neces- 
saries of  life  wblle  she  was  absent  from  Cal- 
ifornia can  be  construed  into  an  offense  com- 
mitted at  the  place  of  the  husband's  resi- 
dence and  against  the  laws  of  Callfomto.  If 
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the  defendant  had  received  InformatloD  of 
her  presence  In  tills  state  and  then  If,  wlth- 
ont  legal  Justification,  he  had  refused  or  neg- 
lected to  provide  his  wife  with  food,  cloth- 
ing, etc.,  she  baring  need  of  such  support 
from  him,  such  facts  no  doubt  would  consti- 
tute an  offense  against  the  prorlrions  of  the 
Penal  Code.  But  It  seems  dear  to  us  that 
the  proTislons  of  the  Code  under  which  the 
defendant  Is  prosecuted  In  this  action  are 
not  Intended  to  authorize  a  punishment  of 
the  husband  for  neglecting  to  provide  for 
his  wife  before  he  knows  of  her  presence 
within  the  state.  Neither  do  we  think  the 
Judgment  can  be  sustained  without  erldenoe 
that  the  wife  -w&b  without  other  sufficient 
means  of  support  at  the  time  of  the  alleged 
offense.  People  t.  Selt^,  20  OaL  App.  706, 
148  Pac.  807. 

Having  reached  the  coociuslon  above 
stated,  we  deem  It  unnecessary  to  dlscass 
the  numerous  propositions  urged  In  the  brief 
of  defendant's  counsel  wherein  he  claims 
errors  In  the  rulings  of  the  court  and  in  the 
Instructions  given,  and  in  the  refusal  to 
give  Instmctlons  requested  1^  the  defendant. 

The  Judgment  and  order  are  reversed. 

We  concur:  JAMES,  J.;  BHAW,  J. 

<81  Cal.  App.  im 

DBVBLOPHBNT  BLDG.  CO.  T.  WOOD- 
RUFF. {Civ.  1621.) 

(District  Court  of  Appeal,  Second  District.  Cali- 
fornia. Oct  27.  1816.) 

Appeal  and  Erbob  «s=»1011(2)— Revhw— 
FiNniNa  ON  CoKiucxiNa  Evidkncb. 
Where,  on  motion  by  defendant,  an  attorney 
at  law,  whose  office  furniture  had  been  attached 
in  an  action,  an  affidavit  and  counter  affidavit 
were  filed  presenting  a  conflict  of  evidence  on 
the  issue  as  to  whether  or  not  the  property  was 
necessary  office  furniture  then  in  use  by  defend- 
ant in  the  practice  of  his '  profession,  aod  so 
exempt  under  Code  Civ.  Proc.  §  680,  subd.  4,  the 
appellate  conrt  cannot  review  the  evidence  and 
make  a  finding  difCerent  from  that  <^  the  luperi- 
or  court  on  the  issue  of  facL 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  1 3089 ;  Dec  X>ig.  «»>limi(2).J 

Ai^al  from  Superior  Court,  Lot  Angeles 
County;  John  M.  Xork,  Jndge. 

Action  by  the  Development  Building  Com- 
pany, a  corporation,  against  F.  B.  Woodruff. 
From  an  order  vacating  and  setting  aside  a 
levy,  nnder  writ  of  attachment,  on  defend- 
ant's personalty,  plalntlll  appeals.  Older  af- 
firmed. 

Williams,  Goudge  ft  Chandler,  of  Los  An- 
geles, and  F.  Waltim  Brown,  for  appellant, 
F,  B.  Woodmff,  of  Lw  Angeles,  for  respond- 
ent 

CONRET,  P.  J.  Under  a  writ  of  attach- 
ment duly  Issued  In  this  action  the  sheriff 
levied  upon  certain  personal  property  of  the 
defoidaid.   Thereafter,  upon  motion  of  the, 


defendant,  the  court  made  an  order  vacating 
and  setting  aside  the  levy  made  against  said 
proi>erty,  from  which  orde^  the  plaintiff 
appeals. 

The  defendant  Is  an  attorney  at  law,  and 
the  motion  was  made  upon  the  ground  that 
the  personal  property  seized  was  his  profes- 
sional and  necessary  law  office  furniture  and 
as  such  exempt  from  execution  or  atta<diment. 
Code  Civ.  Proc.  }  680,  subd.  4.  In  support  of 
this  motion  respondent  presented  to  the  court 
an  affidavit  in  which  be  stated  that  on  the 
day  of  the  levy,  and  for  several  years  prior 
thereto,  he  was  In  the  actual  possession  and 
enjoyment  of  said  property  and  was  using 
the  same  in  the  actual  practice  of  his  profes- 
sion, the  same  being  h}s  necessary  office 
furniture  as  described.  A  counter  affidavit 
was  filed  wherein  an  agent  of  the  plaintiff 
stated  that  on  the  date  of  the  levy  and  for 
some  time  prior  thereto  the  descrH>ed  proper- 
ty was  used  by  persons  other  than  the  de- 
fendant and  during  that  period  of  time  was 
not  being  used  by  the  defendant  and  was 
not  necessary  to  him  in  tils  business  as  an 
attorney  at  law.  Omitting  further  facts  de- 
tailed In  the  affidavits.  It  is  sufficient  to  ob- 
serve that  they  present  a  conflict  of  evidence 
upon  the  issue  as  to  whether  or  not  the  prop- 
erty In  questicn  was  necessary  office  furniture 
th^  In  use  by  the  defendant  in  the  practice 
of  his  professl(»i.  The  superior  court  bavlnc 
determined  that  Issue  of  fftct  in  favor  of  re- 
spondent upon  evidence  definitely  tending  to 
support  respondent's  claim,  we  are  not  au- 
thorized to  review  the  evidence  and  make  a 
different  finding.  From  tbe  facts  found  the 
conclusion  necessarily  followed  tliat  the  prop- 
erty was  exempt  from  attadiment.- 

The  order  is  affirmed. 

We  concur:  JAMES,  J.;  SHAW,  J, 


(Sl  Cal.  App.  -mi 
PEOPLE  r.  ANDRADB.   (Cr.  494.) 
(District  Conrt  of  Appeal,  Second  District,  Cal- 
ifornia.  Oct  25,  1916.) 

1.  HoMioins  ^832(1)  —  Appkak.  —  Nonap- 

PBABAMCE  BY  AfPEIXAHT— EFFECT. 

Where  accused  is  convicted  of  first  decree 
mnrder,  some  examination  will  be  made  of  the 
record  on  appeal  to  determine  whether  convic- 
tion was  proper,  notwithstanding  the  judgmrat 
might  he  affirmed  under  direct  iH^vision  of  Pen. 
Code,  S  1253,  for  failure  of  appellant  to  appear. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S  690 ;   Dec.  Dig.  •8=»332(1)J 

2.  HOUICIDK  J^263(1)--EVXDIN0B. 

Evidenee  held  to  snppwt  oou^ction  of  first 
degree  murder. 

[Ed.  Mote.— For  other  cases,  see  H<HnIcldeb 
Cent.  IMg.  H       531;  Dee.  Dig.  «s>263a)J 

J^peal  from  Superior  Court,  Tulare  Coun- 
ty; W.  B.  Wallace,  Judge 

Jose  Andrade  was  convicted  of  murder, 
and  appeals  from  tbe  Judgment  and  order  de- 
nying new  triaL  Afflrmed. 
See,  also,  20  Cal.  App.  l«  154  Pac:  283. 
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Ralph  H.  Walker,  of  Vlsalia,  and  Edwards 
ft  Smith,  of  Dlnuba,  for  appellant  U.  S. 
WeU),  Atty.  Gen,,  and  Robert  M.  Clarke.  Dep- 
uty Atty.  Gen.,  for  the  People. 

JAMES,  J.  [1,2]  The  defendant  was  con- 
victed of  the  crime  of  murder,  and  by  the 
verdict  of  the  Jury  his  pnnishmeot  wajs  fixed 
at  imprisonment  for  life.  Judgment  In  ac- 
cordance with  that  decision  was  regularly 
made.  A  motion  for  a  new  trial,  being  pre- 
sented, was  denied  by  the  court,  and  an  ap- 
peal was  taken  from  the  Judgment  and  or- 
der. The  transcript  on  appeal  was  filed  on 
May  13, 1916.  No  brief  was  offered  to  be  filed 
on  the  part  of  appellant  until  October  17th. 
At  the  last-mentioned  date  a  brief  was  de- 
posited in  the  office  of  the  clerk  of  this  court 
At  the  time  set  for  oral  argument  on  the 
calling  of  the  calendar  on  October  24,  1016, 
appellant's  counsel  did  not  appear,  and  the 
Attorney  General  moved  for  an  affirmance 
under  the  provisions  of  section  12S3  of  the 
Penal  Code.  The  motion  was  properly  made 
under  the  sanction  of  the  statute,  and  it 
.would  have  been  altogether  appropriate  that 
the  Judgment  asked  for  be  entered.  However, 
as  the  charge  Is  that  of  murder  and  the  de< 
fendant  was  convicted  of  the  first  degree  of 
that  crime,  we  have  felt  It  fitting  that  some 
examination  be  made  of  the  record  In  order 
to  determine  as  to  whether  the  defendant 
was  properly  convicted.  There  was  a  for- 
mer trial  In  this  case,  and,  upon  an  appeal 
being  taken,  a  new  trial  was  ordered  to  be 
bad  because  of  certain  errors  committed  by 
the  trial  court  It  was  from  the  Judgment 
pronounced  and  order  made  after  the  sec- 
ond trial  that  this  at^eal  was  taken.  We 
have  carefully  examined  the  record  and  are 
convinced  that  the  evidence  heard  by  the  Jury 
folly  sustains  the  verdict,  and  that  no  mate- 
rial errors  were  committed  by  the  trial  Judge 
which  would  entitle  defendant  to  have  the 
Judgment  set  aside.  The  facts  of  the  case, 
as  disclosed  by  the  evidence,  were  In  brief 
as  follows :  Defendant  In  January,  1915,  was 
one  of  a  party  of  woodchoppers  engaged  on 
a  ranch  In  the  county  of  Tulare.  On  about 
the  9th  day  of  January,  their  work  at  the 
ranch  being  finished,  they  prepared  to  go  to 
Vlsalla.  The  deceased  happened  by  their 
campv  riding  In  a  country  wagon  and  driving 
a  mule.  He  stopped  and  talked  with  the  men, 
all  of  whom  were  Mexicans,  and  offered  them 
wine  which  he  had  In  a  Jug,  of  which  all 
partook.  Deoeased  assisted  them  In  repairing 
a  wagon  and  then  requested  the  defendant  to 
accompany  him  while  he  went  to  secure  more 
wtoe.  The  defendant  at  first  demurred,  but 
was  finally  persuaded  to  go,  and  the  two  men 
rode  away  together.  They-  visited  an  Italian, 
who  sold  than  more  wine,  and  later  left  bis 
place.  Cook,  the  deceased,  was  not  seen 
again  alive,  but  on  the  following  morning  his 
dead  body  was  found  In  a  road.   The  post 


mortem  examination  disclosed  that  Cook  had 
hwa  struck  tm  the  hack  of  the  bead,  where 
the  blow  bad  cut  the  scalp  and  slightly  frac- 
tured the  skull;  there  were  two  bruises  up- 
on his  face,  a  bruise  upon  a  shoulder,  and  a 
bullet  wound  near  one  of  bis  ears.  The  bul- 
let which  produced  this  wound  was  found 
lodged  In  the  brain  of  the  deceased  near  the 
side  of  the  head  opposite  from  the  point  of 
its  entrance.  The  defendant  was  arrested  In 
another  county.  After  being  brought  ba<^ 
to  Tulare  he  made  a  statement  to  the  sheriff 
In  which  he  admitted  having  killed  Cook,  but 
sold  that  Cook  had  gotten  out  on  the  ground 
and,  after  abusing  him  (the  defendant),  had 
pulled  him  roughly  out  of  the  wagon  and 
kicked  him  in  the  side ;  that  he  (the  defend- 
ant) had  thereupon  shot  Cook  and  had  imme- 
diately gone  away.  This  statement  was 
shown  to  have  been  repeated  in  the  presence 
of  other  persons,  and  It  was  shown  to  have 
been  voluntarily  made.  Taking  all  of  the 
circumstances  disclosed  by  the  evidence,  In- 
cluding the  condition  of  the  body  of  the  de-  * 
ceased  and  the  statements  made  by  the  de- 
fendant the  Jury  was  fully  authorized  to 
conclude  that  the  use  of  the  deadly  weapon 
by  defendant  was  unjustified  and  that  his 
act  In  shooting  Cook  was  malicious. 
The  Judgment  and  order  are  affirmed. 

We  concur:   CONREY.  P.  J.;  SHAW,  J. 


(U  Cal.  App.  7M) 
HABBAUGH  v.  LASSEN  IRR.  CO. 
(Civ.  1581J 

(District  Court  of  Appeal,  llilrd  District  Cal- 
ifornia.  Not.  1.  19ie.   On  Petition  for 
Rehearing,  Dee.  1, 1916.) 

1.  Execution  «=>161— Quashing— JnnauBNT. 

An  executioa  for  $586.96,  issued  on  a  judg- 
ment for  only  $86.95,  being  unautboriaed,  may 
be  quashed  on  motion. 

[Ed.  Note.— -For  other  cases,  see  Exeeutifm, 
Cent  Dig.  tS  467-471;  DecJDig.  ^161.] 

2.  ExEcnnon  «s>lC2— Qdashinq— Jubisdio- 

TION. 

That  the  one  of  two  Judges  of  a  superior 
court  to  whom  a  motion  to  quash  an  execution 
is  presented  la  not  the  Judge  who  was  presiding 
when  the  execution  was  ordered  to  be  issued 
does  not  deprive  him  of  jurisdiction  to  Quash 
the  writ 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  {  472;  Dec  Dig.  «=>162.] 

3.  EXXODTION  «S»I62— QUABHXHO— JUBISDIO- 

TIOK. 

Code  Civ.  Proc.  {  182,  providing  that  if  an 
application  for  an  order  is  refused  or  granted 
conditionally,  do  subsequent  application  for  the 
same  order  riiall  be  made  except  to  a  h^er 
court,  does  not  deprive  the  superior  court  of 
jurisoictioo,  after  it  has  ordered  the  issuance 
of  an  execution,  to  order  the  quashing  of  the  ex- 
ecution for  failure  to  conform  to  the  judgment. 

[Ed.  Note.— For  other  coses,  see  Executlmi, 
Cent.  Dig.  {  472 ;  Dec  Dig.  «=>162.] 

On  Petition  for  Rehearing. 

4.  Afpkal  ano  Ebbob  <&=9ll49— GOBBEOnON 
OP  Judgment— Vkbdict. 

The  Supreme  Court  Is  without  jurisdiction 
to  correct  a  judgment  to  make  it  conform  to  tin 
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rerdict  in  respect  to  tbe  amount  recovered ;  ap- 
pellant's remedy  in  such  case,  if  any,  being  by 
proper  application  to  tbe  lower  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  4488-4496;  £^  Dig. 
*=1149.] 

Appeal  from  Superior  Conrt,  Xassen  Coun- 
ty; H.  D.  Bamraglu  and  Claraice  A.  Bakor, 
Jadses. 

Action  by  li.  A.  Harbaugb  against  the  Las- 
sen Irrigation  Company,  a  corporation.  From 
an  order  granting  defendant's  motion  to  re- 
call and  quash  an  execution,  plaintiff  ap- 
peals.   Affirmed,  and  rehearing  denied. 

See,  also,  24  CaL  App.  773,  142  Pac.  847. 

F.  A.  Kelley,  of  Susanvllle,  for  appellant 
Pard^  &  Pardee,  of  Snaanvllle,  for  respond- 
ent. 

BUBNSTF,  J.  Tbe  appeal  la  frpm  an 
order  granting  defendant's  motltm  to  recall 
and  quash  an  execution.  The  Judgment  in 
the  cause  waa  rendered  October  16,  1007. 
An  attempt  was  made  to  have  this  Judgment 
reviewed  by  the  appellate  court,  but  the  ap- 
peal was  dismimed  on  August  12,  1914.  On 
Hay  20,  1910,  the  superior  conrt  of  Lassen 
county,  Hon.  J.  O.  Moncur,  judge  presiding, 
made  an  order,  directing  execution  to  Issue 
on  said  Judgment,  and  the  clerk  of  said  su- 
perior court  i^ued  an  execution  under  the 
seal  of  said  court  on  the  27tb  day  of  Novem- 
ber following.  A  copy  of  this  writ  Is  set  out 
in  the  transcript.  It  recites  that  "$586.03, 
with  Interest,  Is  now  (at  the  date  of  this  writ) 
actually  due  on  said  judgment,"  and  contains 
the  usual  direction  to  the  sheriff  to  satisfy 
said  judgment.  Then  follows  in  the  tran- 
script a  copy  of  the  "order  granting  motion 
to  settle  and  Quash  execution."  It  recites: 

"The  defendant's  motion,  issued  in  the  above- 
entitled  court  and  cause,  to  recall  and  auash  ex- 
ecution, coming  on  regularly  to  be  heard  on 
Monday,  April  8, 1016,  at  2  o'clock  p.  m.,  Pardee 
&  Pardee  tor  the  motion,  and  no  one  appearing 
for  plaintiff,  tbe  evidence  on  Bald  motion  be- 
ing presented,   •   *   •   the  said  motion  was 
then  Bubmitted,  and,  the  same  being  by  the 
court  duly  considered,  it  is  ordered  that  the 
motion  be,  and  tbe  same  is  hereby,  granted,  and 
the  said  execution  be,  and  the  same  is  hereby, 
recalled  and  quashed.    Clarence  A.  Baker, 
"Judge  of  the  Superior  Court  of  tbe  State  of 
California,  in   and  for  the  County  of 
Modoc,  Presiding  in  the  Above-Entitled 
Court  and  Cause  on  tbe  Hearing  of  Said 
Motion." 

It  la  apparent  that  the  transcript  is  Quite 
Incomplete,  as  it  does  not  contain  a  copy  of 
the  notice  of  said  motion  or  of  the  papers 
used  on  the  hearing  in  the  court  below  as 
required  by  section  951  of  the  Code  of  Civil 
Procedure.  Nor  is  there  any  bill  of  excep- 
tions or  other  document  setting  forth  in  any 
way  the  evidence  upon  which  the  court  below 
acted.  We  may  therefore  accept  as  true  the 
statement  of  other  facts  by  respondent.  In- 
deed, appellant  does  not  question  the  accuracy 
of  said  statement  It  seema  that  the  <Hily 
UmfuaKe  In  said  judgment  wUcb  puipiated 


to  be  an  adjudication  of  the  matters  at  issue 
was  as  follows: 

"Wherefore,  by  virtue  of  the  law,  and  by  rea- 
son of  the  premises  aforesaid,  it  is  ordered,  ad- 
judged, and  decreed,  that  the  plaintiff  do  nave 
and  recover  from  defendant  plaintifrs  costs  and 
disbursements  incurred  in  this  action,  amount- 
ipg  to  the  sum  of  $86^." 

Ab  we  have  sera,  tbe  execution.  Issued 
November  27, 1916,  recites  that  the  Judgment 
was  for  the  sum  of  $500  and  cos^  $86.05, 
or  a  total  of  $686.95.  In  the  meantime.  U 
A.  Harbaugh,  the  plaintiff,  died  on  or  about 
the  23d  day  of  Jnly,  1915,  and  at  tbe  time 
the  order  appealed  from  was  made,  no  pro* 
ceedlnga  had  been  taken  for  administration 
of  bis  estate.  The  grounds  of  the  motion 
were  fully  stated  In  the  notice,  and  Included 
tbe  following: 

"That  the  writ  contidned  an  erroneous  state- 
ment that  the  Judgment  in  the  case  was  for 
fSOO,  together  with  $86.96  costs;  whereas,  the 
judgment  was  for  $86.U5  costs,  only,"  and  "tliat 
owing  to  the  death  of  the  plaintiff  prior  to  the 
date  when  the  execution  was  issued,  the  attor- 
ney for  plaintiff  had  no  authori^  to  cause  an 
execution  to  he  issued  and  placet!  in  the  hands 
of  the  sheriff." 

We  must  presume  that  said  motion  was 
supported  at  tbe  hearing  by  competent  evi- 
dence, and  we  are  not  required  to  go  further 
than  to  base  the  dedsloa  upon  said  first 
ground  mentioned. 

[1]  It  is  undoubtedly  the  role  that  an  ex- 
ecution issued  on  a  Judgment  wMcfa  does  not 
authorize  It  may  be  quashed  on  motion.  17 
Cyc.  1154.  The  judgment  being  for  $86.95, 
and  the  execution  for  $586.05,  tbe  latter,  of 
course,  was  unauthorized. 

[2]  We  can  see  no  merit  in  the  contention 
that  the  court  was  without  Jurisdiction  for 
the  reason  that  one  judge  was  presiding  when 
the  writ  was  ordered  to  be  Issued,  and  a 
different  judge  when  the  writ  was  recalled. 
It  was  the  same  court  and  both  judges  had 
the  same  authority.  It  la  not  disputed  that 
Judge  Moncur  could  have  quashed  the  writ 
It  must  follow  that  Judge  Raker  had  power 
to  do  the  same,  since  his  jurisdiction  was  co- 
extensive with  that  of  the  former.  Indeed, 
in  either  case,  the  act  was  that  of  the  court 
rather  than  of  tbe  judge. 

[3]  SecUon  182  of  the  Code  of  ClvU  Pro- 
cedure has  no  application  to  tbe  condition 
herein  revealed.  That  section  provides: 

"If  an  application  for  an  order,  made  to  a 
judge  of  a  court  in  which  an  action  or  proceed- 
mg  is  pending,  is  refused  in  whole  or  in  partt 
or  is  granted  conditionally,  no  subsequent  ap- 
plication for  tbe  aame  order  shall  be  made  to 
any  court  commissioner,  or  any  other  judges  ex- 
cept of  a  higher  court.' 

Tbe  subsequent  application  here  was  mani- 
festly not  for  the  same  order.  The  fact  is 
that  Its  purpose  was  to  prevent  a  violation 
of  the  first  order.  This  latter  was  in  effect, 
of  course,  to  have  an  execution  Issued  in 
accordance  with  the  judgment  This  was  no> 
done,  and  It  was  for  the  correction  of  this 
error  that  the  second  application  was  made. 

Tbere  la  nothing  Ip  this  proceedlni^  we  ma^ 
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state,  tbat  would  prevent  the  Issuance  and 
operation  of  a  proper  writ  of  ezecuUoD  In 
accordance  with  said  Judgment. 
The  order  Is  affirmed. 

We  concur:  GHIPMAN.  P.  J.;  HABT.  J. 

On  Petition  for  Rehearing. 

PER  CURIAM.  [4]  In  his  petition  for  to- 
hearing,  appellant  calls  attention  to  a  cer- 
tified copy  of  tbe  Judgment  wtenA  In  the 
■operlor  court  In  the  above^tUled  causes 
Said  copy  was  filed  herein  aft»  oar  former 
opinlfm  was  rendered  and  without  any  sug- 
gestion of  diminution  of  the  record.  Under 
the  reo^nlsed  practice,  we  would  be  Justi- 
fied in  disregarding  said  docommt  How- 
ever, we  have  examined  it  and  we  find  that 
the  said  Judgment  was  radically  deftetlve,  and 
tbrongfa  some  one's  carelessness  St  utterly 
ftiiled  to  determine  and  deoee  the  amount  to 
which  plaintiff  was  entitled  under  the  verdict 
of  the  Jury.  It  does,  indeed,  recdte  said  ver- 
dict, bat  the  Judgment  is  as  fbUows: 

"Wherefore,  by  virtue  of  the  law  and  by  rea* 
son  of  the  premises  aforesaid.  It  is  ordered,  ad- 
judged, and  decreed  that  the  plaintiff  do  nave 
and  ncseror  from  said  defendant  plaintUTs  costs 
and  disbursements  incurred  In  this  action, 
smoonting  to  the  sum  of  $86.05." 

It  may  be  that  upon  proper  application  the 
lower  coort  may  be  warranted  In  correcting 
the  mistake  and  making  the  said  Judgment 
ctmform  to  the  verdict.  But  there  seems  no 
way  open  to  us  In  this  proceeding  to  accom- 
plish the  desired  result,  although,  if  legally 
possible,  some  r«nedy  should  t>e  afforded. 

The  petition  for  rehearing  is  denied. 


(U  CaL  App.  782) 

PEOPLE  V.  GORMAN.   (Cr.  638.) 

(IMstrict  Court  of  Appeal,  First  District,  Cali- 
fornia. Nov.  1,  1910.) 

1.  Cbihinai.  Law  «=>814(17)— Applioabiutt 

OF  iNSTBUCTIOnS. 

Beqaested  iDstructious  on  the  law  of  circum- 
stantial eTideocc,  where  the  prosecutioa  did  not 
rely  on  circumstantial  evidence  alone  or  chiefly 
to  obtain  conviction,  were  properly  refused,  not 
being  applicable. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  |S  1883, 1978 ;  Dec  Dig.  <3=>814(17).j 

2.  CBiiunAL  Law  «=>814(2)— iNsrancxiONS— 
Applicability. 

In  manslaughter  trial,  there  being  little  or 
no  evidence  offered  to  support  a  suggested  theory 
of  the  prosecuting  officer  in  bis  opening  state- 
ment as  to  conspiracy  to  commit  robbery,  and  a 
police  officer  testifying  that  he  saw  accused 
■Mke  the  fatal  blow,  it  was  proper  to  refuse  an 
instruction  for  accused  upon  conspiracy. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  IS  1979,  1982-1984;  Dec.  Dig.  ^ 
814(2).] 

3.  HoMiciDS  4=»287—lN8TBubnoK— Absence 

OV  MOTIVS. 
It  was  proper  to  refuse  instmction  that, 
if  the  evidence  failed  to  show  an^  motive  on  the 
part  of  defendant  consistent  with  reason  and 
-soondness  of  mind  to  commit  the  crime  charged, 


this  was  a  circumstance  in  favor  of  his  inno- 
cence to  be  considered  by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  092;  Dec.  Dig.  «»287.] 

4.  Cbiminal  Law  <^94i(l)— New  Tbui^ 
Nbwlt   I^ovEBiD  BvxDiNOB— dmuu- 

tive. 

Where  affidavits  offered  by  accused  for  new 
trial  on  ground  of  newly  discovered  evidence 
were  merely  cumulative  and  largely  negative  In 
their  averments,  the  court  did  not  abuse  its  dis- 
cretion in  denymg  the  motion. 

[Eld.  Note.— For  other  cases,  see  Orlmtoal  Lawj ' 
Cent.  Dig.  H  2S28,  2880;  Dee.  Dig.  «s»941(D.) 

Appeal  from  Superior  Court,  C^ty  and 
County  of  San  Francisco;  Frank  H.  Dunne, 
Judge. 

Edward  Gorman  was  convicted  of  man- 
slaughter, and  appeals  from  the  Judgment 
and  wder  denying  new  triaL  Affirmed. 

J.  K.  Ross  and  Jcdin  W.  Mwell,  for  appel- 
lant U.  8.  WeU),  Att7.  Oeu.,  und  JtOm  H. 
Riordan,  D^uty  Atty.  Geu^  for  the  Paojjia. 

PHB  CURIAM.  This  Is  an  appeal  from  a 
Judgment  of  convlcOon  ot  the  defwdant  of 
the  crime  of  manslaughter,  and  from  an  order 
denying  his  motion  for  a  new  trial. 

[1]  The  defendant  was  charged  with  mur- 
der in  the  killing  of  one  Bugene  K^lly  in  a 
brawl  on  Tliird  street,  in  the  cit7  and  coun- 
ty of  San  Franciaco»  during  ttie  early  morn- 
ing hours  of  September  8,  1916.  It  is  Oie 
first  contention  of  the  appellant  that  the 
court  erred  In  Its  roFosal  to  give  certain  In- 
structions requested  by  Uie  d^endant  rdat- 
ing  to  the  law  at  dreumstftntlal  evidenoe, 
and  presented  upon  the  theory  that  tlie  case 
of  the  prosecution  was  based  upon  circum- 
stantial evidence  alone;  but  an  Im^KCtlon  of 
the  record  discloses  tbat  the  prosecution  did 
not  rely  upmi  circumstantial  evidence  alone 
or  chiefly  to  obtain  the  d^eudant's  convic- 
tion, and,  this  being  so,  it  is  obvious  that  the 
Instructions  which  the  defendant  requested, 
however  correctly  they  may  have  stated  the 
law  of  drcnmstantlal  evidence,  had  no  appli- 
cation to  the  Case,  and  were  therefcwe  pn^ 
erly  refused  by  the  trial  court. 

[2]  The  same  reasoning  applies  to  the  In- 
struction asked  by  the  defendant  upon  the 
subject  of  conspiracy.  The  charge  was  mur- 
der; and  while  It  is  true  that  the  prosecut- 
ing oflScer  in  his  opening  statement  to  the 
Jury  had  something  to  say  about  a  conspiracy 
of  several  of  the  participants  In  the  embrog- 
llo  to  commit  a  robbery,  there  was  little  or 
no  evidence  offered  to  support  this  view  of 
the  case;  while,  on  the  other  hand,  there  was 
the  direct  testimony  of  a  police  officer  to  the 
effect  that  he  saw  the  defendant  strike  the 
fatal  blow.  Under  these  conditions  the  mat- 
ter of  a  possible  conspiracy  between  several 
of  the  participants  In  the  brawl  to  rob  some 
one  Involved  In  it  was  not  a  sufficient  factor 
In  the  case  to  warrant  the  giving  of  an  In- 
struction upon  that  subject. 
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[3]  The  appellant's  next  contention  la  that 
the  court  erred  In  refusing  to  give  the  Jury 
the  following  instmcUon  at  the  defmdant's 
request: 

"If  the  erldeaee  fails  to  show  any  motive  on 
the  part  of  the  defendant  consistent  with  rea- 
■oa  and  soondness  of  mind  to  commit  the  crime 
charged,  this  is  a  circumstance  in  favor  of  his 
innocence,  and  should  be  considered  by  the  jury 
In  connection  with  the  other  evidence  in  the 
case." 

'  The  appellant  dtes  no  direct  authority  sup- 
porting his  contention  that  this  instructloa 
should  have  been  given  while,  on  the  other 
hand,  it  has  been  expressly  decided  that  It  is 
not  error  In  the  trial  court  Xo  refuse  to  give  a 
requested  instruction  In  substantially  the 
form  of  that  presented  by  the  defendant  here- 
in. People  V.  Glaze,  189  GaL  IM,  72  Paa 
965. 

The  appellant  further  contends  that  the 
evidence  Is  Insufficient  to  warrant  a  convic- 
tion, and  devotes  considerable  space  in  the 
brief  of  his  counsel  to  certain  alleged  incon- 
sistencies and  uncertainties  in  the  testimony 
of  the  witnesses  for  the  prosecution.  We 
are  satisfied,  however,  upon  a  careful  read- 
ing of  the  record,  that  there  was  sufficient 
evidence  presented  which,  if  believed  by  the 
jury,  would  have  warranted  a  verdict  of 
manslaughter,  and,  this  being,  so,  the  Judg- 
ment of  conviction  will  not  be  disturbed. 

[4]  The  next  contention  of  the  appellant 
Is  that  the  court  erred  In  Its  refusal  to  grant 
him  a  new  trial  upon  the  ground  of  newly 
discovered  evidence.  The  affidavits  (rffered 
by  the  defendant  at  the  hearing  of  his  mo- 
tion for  a  new  trial  were  merely  cumulative, 
and,  beeldes,  were  largely  negative  In  th^r 
averments;  and,  In  our  (pinion,  the  court 
did  not  abuse  its  discretion  In  denying  the 
defendant's  nioti<Hi  upon  that  ground. 

As  to  the  final  charge  of  the  appellant,  that 
the  court  and  the  prosecuting  officer  were 
guilty  of  certain  acts  of  misconduct  wMch 
materially  and  improperly  prejudiced  the  de- 
fendant's case  before  the  Jury,  we  find  this 
contention  to  be  entirely  without  merit 

Judgment  and  order  affirmed. 

(31  CU.  App.  734) 

GOLDE'N  T,  SUPERIOR  COURT  OP  CITY 
AND  COUNTY  OF  SAN  FRANCISCO. 
(Civ.  1990.) 

(Distriet  Court  of  Appeal,  First  District,  Cali- 
fornia.   Oct  28.  1816.) 

Appeal  aho  Bsbob  «=3ll&9— MooznoATion 

OF  JuOGianTT  ATTKB  AFFltUlANCE. 

In  action  to  have  declared  a  lien  npon  stock 
pledged  to  defendant  and  enjoin  an  absolute  gale 
thereof,  the  superior  court  after  affirmance  by 
the  District  Court  of  Appeal  of  its  final  judg- 
ment declaring  such  lien  and  enjoinlns  sale  ab- 
solutely, had  no  jurisdiction  to  strilce  the  In- 
junctive part  of  the  jud^ent  entirely,  such 
jni^ment  not  being  conditioned  on  plalntifirB 
paying  the  pledge  within  a  reasonable  time,  al- 
though the  coort  mig^t  have  modified  tite  in- 


junction to  permit  defendant  to  sell  the  stock 
as  pledgee  end  In  no  other  way. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {<  4674-4676;  Dec  Dig.  «=» 
1199.) 

Application  for  writ  of  review  by  Albert 
B.  Golden  against  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Order 
of  Superior  Court  annulled,  vacated,  and  set 
aside. 

James  H.  Boyer,  of  San  Francisco,  for  pe- 
Utitmer.  T.  O.  West,  <MC  San  Frandsoo,  tot 
respondent 

PER  CURIAM.  This  is  an  application  for 
a  writ  of  review  directed  against  the  superior 
court  of  the  city  and  county  at  San  Francis- 
co, for  the  purpose  of  having  set  aside  and 
annulled  a  certain  order  of  that  court  by 
which  a  final  judgment  after  Its  affirmance 
by  the  District  Conrt  of  Appeal,  was  modi- 
fled  In  a  material  respect  by  striking  there- 
from an  order  for  an  injunction,  resEralning 
the  defendant  In  that  action  from  making  a 
sale  of  certain  stock.  The  action  had  been 
brought  for  the  purpose  of  having  declared 
that  the  defendant  held  certain  shares  of 
stock  as  pledgee ;  the  stock  Having  been  giv- 
en as  security  for  a  loan  of  $1,125.  The  de- 
fendant appearing  by  answer,  set  up  .the 
claim  that  be  was  the  owner  of  the  stock 
absolutely.  Tin  court  however,  dedded 
against  him  on  that  Issue,  made  its  findings 
accordingly,  and  entered  a  Judgment  that  the 
pU^ttff  should  have  tlie  stock  surrendered  to 
him  npon  payment  to  the  defendant  of  the 
sum  of  91,125,  tlie  amount  of  the  loan;  and 
as  a  part  of  tbe  Judgmrait  the  coort  enj(dned 
the  tefendant  from  making  any  sale  of  the 
8to<±  to  any  person  save  the  plaintiff.  Tbe 
Judgment  was  ^ppealeid  from,  and  was  af- 
firmed 1^  the  District  Court  of  .^>p«il  of  the 
Second  District  and  a  petition  to  the  Su- 
preme Court  for  a  rehearing  was  denied. 
Subsequently,  when  the  remittitur  went 
down,  tiie  d^endant  went  into  Uie  conrt  be- 
low and  moved  that  tbe  Judgment  be  modi- 
fled  striking  therefrom  the  order  fbr  In- 
jmiction,  wfalcb  motion  the  conrt  granted  up- 
on tbe  theory  that  tbe  Judgment  originally 
was  a  conditional  <me,  that  is  to  aay,  that 
the  note  represoktlng  liie  loan  and  tbe  stodc 
invidved  In  tbe  suit  should  be  surrendered 
to  the  plalntitr  and  the  note  canceled  upon 
condition  that  he  pay  the  sum  of  V1.126,  and 
that  the  plaintiff  not  havliw  made  said  pay- 
ment within  a  reasonable  time  tbe  court  was 
Jnsttfled  in  striking  out  from  Oie  Judgment 
that  part  ot  It  rdatlng  to  tbe  Injunction. 

The  dourt  we  think,  was  In  error  In  be- 
lieving that  It  was  a  conditicmal  Judgment 
As  stated  befcne,  tbe  action  was  simply  one 
to  have  declared  a  lien  upon  tbe  stock  Chat 
had  been  pledged  to  the  defendant  and  to- 
prevent  tbe  defendant  in  the  meantime  from 
making  an  absolute  sale  of  it  Tbat  pnrpme 
was  plainly  Indicated  by  the  complaint  the 
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answer,  and  the  findings  at  ttie  oooit.  W^e 
the  Judgmoit  Is  too  broad  In  the,  sense  that 
it  prevents  a  sale  of  any  kind,  this  rery  evi- 
dent intoit  of  the  action  was  to  prevent  a 
sale  by  the  defendant  save  and  except  as  a 
pIMgee,  and  the  court  below  woald  have  had 
a  right  to  modify  the  phraseology  of  the  in- 
junctive iiart  of  the  Jndgmoit  to  the  ex- 
tent of  making  it  <dear  that  the  defendant 
mlgh  sell  the  8to<^  as  a  idedgee  and  la  no 
other  way;  but  in  striking  out  the  Injunc- 
tive itart  at  the  Jo^ment  entirely  It  made  a 
material  modification  of  the  Judgment  Itself, 
and  thereby  deprived  the  defendant  in  that 
action  of  a  very  substantial  right  which  be 
bad  secured  by  the  litigation.  This  the  court 
had  no  Jurisdiction  to  do,  and  for  that  reason 
we  are  of  the  opinion  that  the  order  com- 
plained of  should  be  annulled,  vacated,  and 
set  aside. 
It  is  80  ordered. 


(31  CaJ.  A-Pp.  nS) 

PEOPLE  T.  WING. 


(Cr.  B07.) 


(District  Court  of  Appeal,  Second  District,  Oli- 
fomia.    Nov.  3,  1916.) 

1.  GBnONAL  L&W  ^»517(4)— BVIDBNOK— CON- 

rES8ioN&— SnmciBNCT  of  Phboioate. 
In  a  burglary  case,  evideuce  of  the  unlaw- 
ful taking  of  an  automobile  from  the  locked 
building  of  tbe  owner  in  the  nighttime  Md  to 
sufficiently  establish  the  corpus  delicti  to  per- 
mit the  introduction  of  a  confession. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  {  1147;  Dec  Dig.  •»:3617(4).] 

2.  Csnnif  AL  Law  «=aS]:9(4)— Bvidxnob— Con- 
nssions. 

In  a  burglary  case^  a  confession,  stated  by 
the  oflteers  receiving  It  to  have  been  made  with- 
out inducement,  threat,  or  other  undue  influ- 
ence, which  contained  a  statement  that  it  was 
voluntarily  made,  and  which  accused  testified 
had  been  made  without  threats,  offers  of  re- 
ward, or  immunityt  was  admissiMe  as  a  volun- 
tary confession. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1168;  Dec  Dig.  «s>61&(4).] 

3.  BUBOLAXT  «=>41(1)  —  EVIDKITCB  SVVFl- 
CIENCT. 

Id  a  burglary  case,  In  which  accused  was 
diarged  with  tbe  theft  of  an  automobile,  evi- 
dence held  to  support  a  verdict  of  guilty. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  S  M;  Dec  Dig.  «s»41(l).] 

4.  Obihihai,  Law  «s»767(1)  —  Tsiai.  —  In- 

STBUCTIONS. 
An  instruction,  containing  a  statement 
which  suggested  to  the  jury  that  the  defense  of 
an  alibi  was  occasionaJly  fabricated  and  that 
temptation  to  resort  to  it  might  be  great  in 
cases  of  importance,  was  not  erroneous  as  in- 
vading the  province  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1772, 1773, 1776-1770;  Dec 
Dig.  «=3757(l).l 

Appeal  from  Superior  Court,  Loa  Angeles 
County;  Frank  SL.  Willis,  Judge. 

Bruce  Wing  was  convicted  of  burglary  of 
the  first  degree,  his  motion  for  a  new  trial 
denied,  and  he  aniealB.  Affirmed. 


G.  B.  Conlin,  of  San  Frandaoo,  for  appel- 
lant n.  S.  Webb,  Atty.  Gen.,  and  Robert  M. 
Claire,  Depu^  Atty.  Gen.,  for  the  People. 

JAMES,  J.  Appellant  was  convicted  of  the 
crime  of  burglary  of  the  first  degree,  and  ap- 
peals trim  a  Judgment  of  tmprlsonmoit  and 
an  order  denying  bis  motion  for  a  new  trlaL 

The  evidence  showed  that  during  the  month 
ot  October,  1915,  the  appellant  vhdted  the 
salesroom  of  an  automobile  dealer  In  the  dty 
of  Los  Angeles  and  rmained  about  the  place 
tot  an  hour  or  so.  He  made  inquiries  regard- 
ing the  purchase  of  a  machine  stating  that  a 
physician  named  McLau^Iin  desired  to  buy 
a  car,  and  that  If  it  was  purchased  that  he 
(appellant)  would  be  employed  to  drive  It. 
He  particularly  looked  over  an  "Enger"  auto- 
mobile which  was  standing  on  the  floor,  that 
machine  being  painted  a  cream  color.  He 
inquired  as  to  whether  it  was  In  nmnlng  or- 
der and  ready  to  be  used,  and  something 
about  tbe  method  of  operating  It  He  left  the 
place  late  In  tbe  afternoon,  and  the  sales- 
room was  closed  up  that  evening  as  usual ; 
that  being  Saturday  of  tbe  week.  On  the 
following  day  one  of  the  salesmen  returned 
to  the  place  and  found  that  tbe  cream  color- 
ed machine  at  which  appellant  bad  been  look- 
ing was  gone.  A  tire  had  also  been  taken 
from  another  machine  standing  In  the  place. 
About  six  months  later  officers  who  bad  been 
working  on  the  case  fotmd  an  automobile  in 
a  closed  garage  In  the  lower  part  of  tbe  dty 
which  answered  tbe  description  oa  tbe  "En- 
ger" automobile.  Tbe  machine,  however,  had 
been  painted  bla(^,  and  even  the  bub  caps, 
which  bad  borne  the  name  "Enger"  cut  In  the 
metal,  bad  been  covered  with  some  substance 
BO  as  to  obliterate  the  lettering,  and  tbe  caps, 
whldi  had  been  nickel,  were  also  painted 
black  like  the  rest  of  the  machine  The  num- 
ber had  been  removed  from  the  automobile, 
and  generally  it  had  been  disguised  as  much 
as  could  be.  Tbe  under  part  of  tbe  hood, 
however,  wbldi  was  not  ^posed  to  view, 
still  remained  a  cream  color.  Tbe  officers 
watched  this  garage  for  a  day  or  so  before 
any  one  came  to  take  out  the  machine.  Ap- 
pellant then  appeared  and,  opening  the  ga- 
rage, busied  himself  about  the  madilne.  Tbe 
officers  appearing  casuaUy  to  pass  by,  stop- 
ped, and  Inquired  of  appellant  what  kind  of 
a  machine  It  was,  and  he  replied  that  it  was 
a  "Pilot"  They  then  asked  him  to  whom 
It  belonged,  and  he  said  that  It  belonged  to 
a  Dr.  McLaughlin  who  lived  at  a  certain  num- 
ber on  Dltman  street  The  officers  thereapcm 
disclosed  their  official  Identity  and  requested 
appellant  to  take  them  to  the  doctor's  resi- 
dence. Appellant  replied  that  he  had  an  en- 
gagement with  the  doctor  to  meet  him  there 
at  tliat  time  After  waiting  a  half  hour  or 
more,  the  ofllcers  got  into  the  machine  with 
appellant  and  he  drove  them  to  Dttman 
street  They  searched  carefully  <m  both  sides 
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of  the  street  In  the  block  contalolng  the  num- 
ber which  appellant  had  given  them,  but 
failed  to  find  that  any  such  person  as  Mc- 
Laughlin lived  In  that  nelghbwbood.  There- 
upon, after  having  the  automobile  Identified 
by  the  owners,  they  conducted  appellant  to 
the  jail,  where  he  thereafter  remained.  Soon 
after  hia  arrest  the  appellant  .was  brought  In- 
to the  presence  of  the  detectives  and  ques- 
tioned regarding  how  he  came  Into  posses- 
sion of  the  machine.  The  officers  testified 
that  the  statement  was  free  and  voluntary 
and  not  induced  by  any  threats,  intimidation, 
or  promises  of  any  sort  While  the  questions 
were  being  asked,  one  o£  the  oflScers  operat- 
ing a  typewriter  took  down  the  questions  aud 
answers.  In  this  statement,  which  was  aft- 
erwards signed  by  the  appellant,  the  appel- 
lant stated  that  on  the  day  preceding  the 
taUng  of  the  automobile  he  had  visited  the 
salesroom  where  the  automobile  was  kept, 
and  on  the  same  night  at  about  U  o'clock 
be  had  returned  there,  entered  through  a 
window,  and,  after  opening  the  large  rear 
door  which  was  barr^  bad  taken  an  extra 
tire  from  another  machine  and  bad  driven 
the  "Bnger"  antomoblle  away  and  secreted 
it  in  a  garage,  wbere  It  remained  for  some 
time;  that  during  the  time  be  first  had  it 
In  the  garage  he  repainted  and  disguised  it ; 
that  thereafter  he  used  it  in  livery  service 
for  the  purpose  of  earning  money. 

[1]  It  Is  contended  on  the  part  of  appellant 
that  the  evidence  was  Insufficient  to  estab- 
lish the  corpus  delicti,  and  that  therefore 
the  admission  of  the  confession  of  appellant 
was  error.  We  do  not  agree  with  appellant 
in  this  contention,  for  It  seems  to  us  that 
the  facts  which  we  have  first  briefiy  stated 
establish  fully  that  the  automobile  was  un- 
lawfully taken  from  the  possession  of  the 
owner  and  from  a  building  which  had  been 
closed  and  fastened  on  that  night  Three  wit- 
nesses who  were  employed  about  the  auto- 
mobile salesroom  all  testified  to  facts  from 
which  an  Irresistible  inference  would  arise 
that  the  machine  was  taken  without  the  con- 
sent of  any  person  authorized  to  give  It  Tlie 
drcumstances  tended  to  show,  also,  that  it 
was  taken  during  the  nighttime. 

[2,  8]  There  was  no  error  in  the  admlsidon 
of  tbe  alleged  confession  of  appellant  upon 
the  ground  that  the  confession  was  not  shown 
to  have  been  voluntary,  for  the  offloers  tes- 
tified that  no  Inducement,  threat  <ft  other 
improper  influence  was  exerted  upon  the 
appellant  to  Induce  him  to  make  the  state- 
ment. In  tbe  statement,  which  was  reduced 
to  writing,  defendant  was  shown  to  have 
been  asked  this  question,  "All  of  these  state- 
ments you  have  Just  made  have  been  free 
and  voluntary,  have  they?  "  to  which  the  an- 
swer was  given,  "Yes."  He  was  then  asked 
as  to  whether  any  threats  had  been  made,  or 
any  offers  of  reward  or  Immunity,  and  he  an- 


swered in  the  negative.  The  evidence  dear- 
ly supports  the  verdict  of  the  Jury. 

[4]  It  ia  complatued  that  an  instruction 
whidi  the  trial  Judge  gave,  and  which  con- 
tained a  statement  whidi  suggested  to  the 
Jury  that  the  defense  of  an  alibi  was  occa- 
sionally fabricated  and  that  temptation  to 
resort  to  it  might  be  great  in  cases  of  im- 
portance, was  erroneous,  in  that  it  Invaded 
the  province  of  the  Jury.  The  Instruction  as- 
a  whole,  a  part  of  which  only  we  have  re- 
ferred to,  was  copied  verbatim  from  one  ap- 
proved by  the  Supreme  Court  in  the  case  of 
People  V.  Lee  Gam,  69  CaL  652,  11  Pac.  183. 
In  that  case  tbe  Supreme  Court  held  that 
such  an  instruction  did  not  violate  any  snb- 
stantlal  right  of  the  defendant  Mo  other 
ground  for  reversal  Is  urged. 

The  Judgment  and  order  are  affirmed. 

We  concur;   CONRET,  P.  J.;  SHAW»  f* 


m  Cal.  App.  738) 

OITT  STREET  IMPROVEMENT  CO.  v.  LEB, 
Mayor  (FURQERSON  et  al..  Inters 
venera).    (Civ.  1S44.) 

(District  Court  of  Appeal.  Third  District,  Cali- 
fornia.  Oct  30,  1016.) 

1.  Appeai.  aho  BbSob  «s>907(l)-^FinDXHO»— 

Jddouent  Roxx. 
Where  an  appeal  is  upon  the  judsment  roll 
alone,  it  must  be  presumed  that  there  was  evi- 
dence to  justify  a  finding  of  the  trial  court,  air 
though  an  inconsistent  allefation  in  the  petition 
was  not  denied. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fS  8673,  3678;  Dec  Dig.  «=» 
907(1).] 

2.  MUNICIPAIi     COBPORATIONB     «S>2&7{1)  ~~ 
ChABTEB— COHSTBUOTION— IltPBOVEUXNTS. 

Under  Charter  of  City  of  Santa  Rosa,  S  72, 
providing  that  the  filing  of  written  objections 
to  the  proposed  improvement  of  one  block  or 
more  of  a  street  by  tbe  owners  of  two-thirds 
of  the  frontage  within  20  days  from  the  post- 
ing of  notice  of  intention  to  order  such  improve- 
ment will  bar  further  proceedings  for  six 
months,  but  when  not  more  than  two  blocks  re- 
main ungraded  or  onlmproved,  and  a  block  or 
more  has  been  so  Improved,  the  council  may 
order  improvement,  notwithstanding  such  ob- 
jections, where  a  portion  of  a  street  bad  been 
improred  nnder  the  law  anthorizing  such  iffl> 
provement  and  thereafter  it  was  proposed 
again  to  improve  it  under  the  same  authority, 
the  proceedings  must  be  treated  as  for  a  first 
improvement,  although  after  tbe  orieinal  im- 
provement other  parts  of  the  street  had  been 
improved,  so  that  timely  written  objections 
filed  by  the  owners  of  the  prescribed  amoant 
of  frontage  will  bar  farther  proceedings  for  the 
period  of  six  months. 

[Ed.  Note.— For  otlier  cases,  see  Munidpal 
Corporations.  Cent  Dig.  t  797;  Dec.  Dig.  <8=» 
297/1).] 

Appeal  from  Superior  Court,  Sonoma 
County;  Emmet  Seawell,  Judge. 

Mandamus  by  the  City  Street  Improve- 
ment Company  against  Charles  E.  Lee,  May- 
or, In  which  Nellie  Furgerson  and  others  In- 
tervene. From  a  Judgment  dismissing  ttie 
writ,  the  petitioner  appeals.  Affirmed. 
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I*.  M.  Hoeflw,  <tf  San  Francisco,  and 
OeoTge  F.  Snyder,  for  amwllant.  J<dm  T. 
Campbell,  of  Santa  Bosa,  for  req;KHident 
Cbarles  E.  Lee.  B.  M.  F.  Soto,  of  San  Tr&or 
dsoo,  for  respondents  MelUe  Furgeraon  and 
otbera. 

HABT,  X  Tbe  p^tloner,  a  corpraation, 
filed  a  petition  In  the  court  below  for  a  writ 
■of  mandate  to  force  tbe  mayor  of  tUe  city  of 
Santa  Bosa,  a  municipal  corporation,  to  en- 
ter into  a  contract  with  the  said  petitioner 
few  dolns  certain  street  wark.  on  Santa  Rosa 
«Tenue,  in  said  dty.  ^nie  respondent  mayor 
answered  the  petition,  and  certain  property 
«wnen,  whose  property  abnts  upon  said 
streets  and  which  would,  as  a  consequence, 
tie  assessed  for  the  improvement  which  bad 
4ieen  proposed  to  be  made  on  said  arenne, 
providing  the  proceedings  were  legal  and 
valid,  filed  a  complaint  In  Intervention..  'The 
court,  upon  the  trial  of  the  Issues  made  Igr 
the  answer  and  the  complaint  In  Interven- 
tion, rendered  and  entered  a  Judgment  dis- 
missing the  writ.  "The  petitioner  brings  the 
case  to  this  court  on  an  appeal  from  said 
Judgment 

On  the  2l8t  day  of  September.  1915,  the 
ooundl  of  the  dty  of  Santa  Bosa,  proceed- 
ing in  accordance  with  the  provisions  ot  ttie 
idiarter  ot  said  dty  relating  to  the  public 
streets  thereof  and  their  improvement  (see 
Stats.  1006,  pp.  891-888,  inclusive),  passed  a 
reaolutioo  of  Intention  to  order  the  improve- 
ment of  Santa  Bosa  avoine,  a  public  street 
In  the  said  dty,  from  the  south  side  of  the 
bridge  over  Santa  Bosa  creek,  southerly  to 
the  sooth  city  limits,  where  not  already  paved 
and  improved,  by  grading  the  roadway  there- 
of and  constructing  thereon  an  aspbaltlc 
pavement  of  a  character  fully  and  clearly 
described  in  said  resolution.  Hie  said  reso- 
olutlou  of  Intention  and  notices  of  the  pas- 
sage of  the  same  were  duly  and  regularly 
posted,  as  required  by  section  72  of  the  char- 
ter. 

On  the  9th  day  of  October,  1916,  and  with- 
in 20  days  from  the  first  day  of  the  posting 
of  said  notices,  the  owners  of  more  than  two- 
thirds  of  the  frontage  of  the  property  front- 
ing on  said  proposed  work,  which  embraced 
portions  only  of  said  avenue  not  already  Im- 
proved, filed  written  objections  to  the  said 
proposed  work.  The  complaint.  In  this  con- 
nection, alleges: 

"That  DOt  more  than  two  blocks  of  the  said 
Santa  Bosa  aveaae,  InclndiD^  street  crossings, 
remained  ungraded  to  the  official  trade  and  un- 
improved: that  a  block  or  more  on  both  sidea 
ot  the  unimproved  portions  of  said  Santa  Rosa 
avenue  was,  at  all  times  herein  mentioned,  and 
now  is,  improved  with  the  same  character  of 
Improvements  specified  in  the  said  resolatitm  of 
Intention." 

Thereafter,  and  within  due  time,  and  after 
the  posting  of  notice  as  reQulred  calling  for 
the  same,  sealed  proposals  or  bids  for  Aoing 
the  work  according  to  the  plans,  spedfica- 
Clons,  and  estimates  previously  made  and  fil- 


ed by  the  dty  engineer  and  whlcb  were  ap* 
proved  and  adopted  by  the  council,  were  re- 
ceived and  the  conndl  on  the  27th  day  of 
October,  1915,  opened  and  examined  and  pttl>- 
llcly  declared  said  proiMsals,  and  rejected  all 
said  proposals  or  bids  except  tliat  of  the  pe- 
titioner herein,  who  was  then  by  said  conndl 
declared  to  be  the  lowest  responsible  bidder 
for  the  doing  of  said  proposed  work  and 
awarded  to  It  the  contract 

Thereafter,  and  within  three  da^  after  the 
expiration  ct  the  five  days  wittiln  which  the 
-^wners  ot  a  majority  of  the  frontage  of  the 
property  upon  the  line  of  the  proposed  work 
might  themselves  have  taken  the  work  at  the 
same  price  or  bid  at  whldi  the  contract  was 
awarded  to  the  petitioner,  the  latter  signed 
and  presented  to  the  reqiondent  mayor  for 
his  signature,  a  form  of  written  contract  for 
the  performance  of  said  work  and  improve- 
ments at  the  prices  spedfied  in  its  said  bid ; 
said  form  of  contract  providing  in  detail  that 
the  petitioner  would  do  all  the  work  accord- 
ing to  the  ^edficatlons  adopted  for  that  pur- 
pose. .  With  the  said  t<nin  of  contract,  the 
petitioner  presented  to  the  mayor  a  bond 
duly  executed  by  it,  and  sufficient  in  all  re- 
spects, conditioned  for  the  folthful  perform- 
ance of  the  said  contract  The  said  mayor, 
wUbout  specifying  or  suggesting  any  objec- 
tions to  the  form  of  the  contract  presented 
to  him  by  the  petitioner,  or  to  the  bond  of- 
fered at  the  same  time,  refused  to  execute 
said  contract  or  any  contract  for  the  doing 
of  said  work. 

The  respondent  mayor  answered  the  com- 
plaint admitting  all  the  allegations  thereof, 
but  alleged.  In  the  nature  of  a  special  plea  In 
bar,  that  In  the  year  1S88,  by  due  proceed- 
iDgs  bad  by  the  dty  council  of  said  dty  of 
Santa  Rosa  in  pursuance  of  the  provisions  of 
the  then  existing  charter  of  said  city,  Santa 
Rosa  avenue  was  regularly  ordered  to  be  im- 
proved In  accordance  with  certain  plans  and 
specifications  adopted  by  said  council  for  that 
purpose ;  that  said  avenue  was.  In  said  year, 
improved  as  so  ordered  after  proceedings 
regularly  bad  for  the  letting  of  the  contract 
to  do  said  work;  that.  In  due  course,  the 
street  commissioner  reported  to  the  council 
that  the  work  and  improvement  had  been 
completed,  and  the  coundl  thereupon  accept- 
ed the  street  as  so  improved;  that,  on  the 
6th  day  of  July,  1893,  the  dty  coundl  of  said 
city,  adlng  In  pursuance  of  the  provisions  ot 
section  20  of  the  general  street  law  of  1885, 
known  as  the  "Vrooman  Street  Law"  (St 
1885,  p.  160).  passed  an  ordinance,  numbered 
150,  accepting,  as  Improved  in  the  year  1888, 
as  above  indicated,  Santa  Bosa  avenue,  from 
the  south  bank  of  the  Santa  Bosa  creek 
southerly  to  the  dty  line. 

The  complaint  in  Intervention  also  pleads 
said  ordinance  No.  150,  and  further  points 
out  a  number  of  objections  to  the  proceed- 
ings leading  to  the  ordering  of  the  work  to 
be  done  oa  the  portions  of  Santa  Bosa  ave- 
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nne  described  In  tbe  resolution  of  Intention 
adopted  by  the  council  on  the  21^  day  of 
September,  1915,  and,  flnallr,  to  the  award- 
ing of  the  contract  to  do  the  work  described 
In  said  resolution  to  the  petitioner. 

We  do  not  conceive  It  to  be  necessary  to 
consider  all  the  points  urged  by  the  respond- 
ents against  the  validity  of  the  proceedings 
leading  to  the  awarding  of  the  contract  by 
the  council  to  the  petitioner.  We  thlnfc  tbe 
Judgment  should  be  sustained  for  the  reason 
that,  In  OUT  opinion,  the  council  never  ac< 
quired  jurisdiction  to  order  the  work  pro- 
posed to  be  done,  and  this  proportion  will 
now  be  considered. 

According  to  the  complaint,  the  IesoIutlo^ 
of  Intention  described  the  work  or  Improv^ 
ment,  proposed  to  be  done  or  made  substan- 
tially as  follows: 

"To  improve  Santa  Rosa  avenue,  a  public 
street  m  the  City  of  Santa  Hosa,  Sonoma  coun- 
ty, California,  from  the  south  side  of  the  bridge 
over  Santa  Rosa  creek,  southerly  to  the  south 
cit7  limits,  where  not  already  paved  and  im- 
proved, by  grading  the  roadway  thereof  and 
coiistructiQS  thereon  an  aspbaltic  pavemeot  con- 
sisting  of  tluree  (3)  inches  of  aspbaltic  con- 
crete foundation  covered  with  an  aspbaltic 
concrete  wearing  sarface  two  (2)  inches  In 
thickness,  the  finished  surface  oS  which  shall 
be  to  oflBdal  grade." 

The  court  made  the  following  finding: 
"That  on  the  11th  day  of  May.  1888,  the 
couDcfl  of  said  city  of  Santa  Rosa,  by  an  order 
in  due  form,  did  order  that  Santa  Rosa  avenue 
should  be  graded  and  graveled,  with  common 
gravel,  to  tbe  estabUshed  grade,  under  plans 
and  specifications  therefor  to  be  adopted  and 
furnished  by  the  cit;  engineer  of  said  dty,  and 
further  ordered  tiie  sidewalks  to  be  graveled, 
with  common  gravel,  to  the  ofBcial  grade  and 
curbing  for  sidewalks  to  be  placed ;  that  there- 
after  a  contract  was  duly  let  for  the  doing  of 
said  work,  and  the  said  Santa  Rosa  avenue, 
from  tbe  south  side  of  the  bridge  to  tbe  south- 
erly city  limit,  was  graveled  with  common  grav- 
el, curbs  for  sidewalks  were  laid,  and  tbe  side- 
walks were  graveled,  with  common  gravel,  all 
to  the  official  grade,  as  required  by  ordinance, 
and  said  street  work  was  thereafter  accepted 
by  said  city  of  Santa  Rosa  as  herebi  set  outi 
that  thereafter  an  assessment  was  made  In  due 
form  of  law  against  the  owners  of  property 
fronting  on  the  line  of  said  work  for  the  costs, 
and  expenses  of  said  work,  and  tbe  contractor 
collected  from  the  owners  of  the  property  the 
several  amounts  against  them,  as  shown  in  said 
assessment." 

[1]  Tbe  appeal  here  Is  upon  the  Judgment 
roll  alone.  Therefore,  notwithstanding  that 
there  Is  neither  by  the  defendant  nor  the  in* 
tervenors  a  denial  of  the  allegations  of  the 
complaint  **that  not  more  than  two  blocks  of 
the  said  Santa  Rosa  avenue,  indudlng  street 
crossings,  remained  ungraded  and  uolm- 
proved,"  from  which  allegation  It  Is  to  be 
implied  that  there  were  two  blocks  on  said 
street  ungraded  aod  unimproved,  it  must  be 
presumed  that  there  was  evidence  which  jus- 
tified the  above  finding,  and  that  Santa  Rosa 
avenue  was  in  the  said  year  1888  improved 
under  due  proceedings  by  the  dty  council  in 
the  manner  described  by  said  finding  from 
tbe  south  side  of  tbe  bridge  southerly  to  the 
south  limits,  which  embraced  tbe  two  blocks 


designated  or  specified  in  the  rasoliiUmi  o( 
Intention  of  S^tember  21,  1015. 

II]  SecClon  72  of  tbe  charter  of  the  tltj  of 
Santa  Rosa  provides  (among  other  things) 
that  the  filing  of  written  objections  to  tbB 
proposed  Improvement  of  one  block  or  more 
of  a  street  by  tbe  owners  of  two-thirds  of 
tbe  frontage  ot  the  property  fronting  on  the 
proposed  work  within  twenty  days  from  the 
first  day  of  the  posting  of  notice  of  the  reso- 
lution of  intention  to  order  sndi  improve- 
ment will  operate,  Ipso  fiicto,  to  bar  further 
proceedings  In  ration  to  the  doinf  of  said 
work  for  a  period  of  six  months.  Tbe  said 
section  then  proceeds: 

"When  not  more  than  two  blocks,  Indnding 
street  crossings  or  intersections,  remain  on- 
graded  to  the  offidol  grade,  or  otherwise  mnn- 
proved,  in  whole  or  in  part,  and  a  block  or 
more  on  one  or  both  sidea  upon  said  street  hu 
been-  bo  graded  or  otherwise  improved,  said 
council  may  order  such  work  or  Improvement 
mentioDed  to  be  done  upon  said  ungraded  or  no- 
improved  part  of  said  street  notwithstanding 
such  objections,  and  said  work  shall  not  be 
stayed  or  prevented  by  any  written  objectiocB. 
nnlesB  the  council  shall  deem  the  same  proper." 

Counsel  for  the  petitioner  contend  that 
the  case  here  comes  within  the  exception 
thus  made  by  said  section  72  with  reference 
to  the  effect  of  written  objections  by  the 
property  owners  upon  the  power  of  the  coun- 
cil to  order  the  work  to  be  done.  This  por- 
tion is  doubtless  founded  on  the  ailegatioo 
of  the  complaint,  and  expressly  admitted  by 
the  answer  of  the  mayor  and  not  denied  in 
the  complaint  ot  the  Intervenors,  that  "s 
block  or  more  on  both  sides  of  the  unim- 
proved portions  of  said  Santa  Rosa  avenue 
was  at  all  times  herein  mentioned,  and  now 
la,  improved  with  the  same  character  of  Im- 
provements specified  in  said  resoliUiOD  of 
Intmttim,"  etc. 

We  cannot  agree  to  tbe  contrition.  As  we 
have  shown,  it  must  be  accepted  as  an  estab- 
lished fact  In  this  case  that  at  least  Otst  pw- 
tlon  of  Santa  Bosa  avenue  onbraoed  within 
the  resolutimi  of  tntoition  had  once  been  im- 
proved after  proceedings  regularly  had  hy  the 
dty  council  vmAer  the  then  exlstli^  law  em- 
powering the  municipality  of  Santa  Bosa  to 
coerco  the  In^provemoit  its  streets  at  the 
expoise  of  'the  property  owners ;  and  oar 
Judgment  is  that,  where  a  street  or  any  part 
thereof  has  once  been  Improved  und»  a  law 
containing  provii^ona  similar  to  thoee  of 
section  72  of  the  diarter  in  questl<m.  and, 
after  such  Improvemeat  has  been  made,  pro- 
ceedings are  taken  tbe  governing  body 
of  a  munldpallty  to  again  Improve  said 
street,  timely  written  objections  filed  by  tbe 
owners  of  the  prescribed  amount  of  tbe 
frontage  of  the  property  fronting  on  the  line 
of  the  proposed  Improvement  will  have  the 
effect  of  barring  further  proceedings  In  re- 
lation to  the  proposed  Improvement  for  tbr 
period  of  six  mouths.  In  other  words,  we 
think  that  In  such  a  case  the  provision  of 
section  72  of  the  charter  first  above  referred 
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to  applies.  That  prorlsloii  Is  fashioned  aftei 
or  the  same  as  the  provision  vj/aa  that  sub- 
ject In  the  Viooman  Act  We  think  It  Is  not 
reasonable  to  suppose  tliat,  a  street  having 
been  once  improved  at  the  exi>ense  of  the 
pn^rty  owners  and  to  their  satisfaction, 
tlie  I^^slatnre*  or,  In  this  case,  the  Cramers 
of  the  charter  or  the  people  who  ratified 
and  BO  made  it  the  organic  law  of  the  mu- 
nicipality, intended  that  the  governing  body 
of  the  latter  should  be  vested  with  an  un- 
hampered or  a  discretionary  power  of  again 
ordering  eacix  street  to  be  improved  at  the 
exp^ise  of  the  property  owners  .  In  Uie  face 
of  a  protest  regularly  filed  by  the  latter 
against  the  proposed  improvement  The  pro- 
vision that  further  proceedings  shall  be  bar- 
red for  six  months  upon  the  due  filing  of 
^rritten  objections  by  the  property  owners 
was  doubtless  Inspired  to  some  extent  by 
the  consideration  that  owners  of  property 
subject  to  taxation  for  street  Improvements 
might  not  be  prepared  at  the  iwrticular  time 
at  which  streets  were  called  up  for  improve- 
ment to  meet  or  discbarge  the  burd^  thus 
to  be  Imposed  upon  them,  and  that  a  post- 
ponement oC  the  vrork  for  the  period  deslg- 
nated  might  be  sofBcient  to  enable  them  to 
do  so;  or,  It  may  that  the  framen  ot  the 
act,  In  incorpwattng  that  provision  Into  the 
lav,  concaved  that  the  Judgment  of  the 
property  owners  as  to  the  necessity  of  the 
Inaprovement  at  tiie  particular  tlmo  ahould 
be  deferred  to.  But  whatever  might  be  the 
underlying  motive  for  the  provision,  wheth* 
er  one  or  the  other  ct  the  two  above  sng- 
f^ested  or  both  combined,  there  can  be  no 
less  reason  or  propriety  for  applying  the 
provision  to  the  case  where,  as  here,  the 
street  has  once  been  Improved  under  the  di- 
rection of  the  munldpai  authorities  and  it  Is 
pTtq;>osed  to  again  improve  it  than  to  tbe 
case  where  a  street  has  been  called  up  for 
the  first  time  for  Improvement  Indeed,  we 
tlilnk  there  Is  a  mucb  stronger  reason  for 
applying  the  provision  to  the  situation  pre- 
sented* here,  since  the  proceedings  involved 
here,  if  consummated,  will  result  in  taxing 
the  property  owners  the  second  time  for  the 
Improvement  of  said  street 

We  have  found  no  direct  authority  which 
snpiwrts  the  above  views  and  tbe  conclusion 
declared.  But  there  is  in  the  case  of  City 
Street  Imp.  Co.  t.  Babcock,  180  Cel.  690, 
698,  78  Pac.  666,  an  expression,  which  tn- 
▼idves,  however,  a  mere  dictum,  tbe  question 
not  being  directly  before  the  court  that 
would  seem  to  Indicate  that  the  Supreme 
Court  leaned  to  fbe  condnsion  to  wlil<£h  we 
have  been  led.  Speaking  of  that  part  of 
sectloo  S  of  tbe  Yrooman  Act  wbtdi,  like 
the  latter  part  of  section  72  of  the  charter 
Involved  here,  makes  an  exception,  where 
similar  conditions  exist  to  the  rule  that 
written  objections  duly  filed  by  property 


owners  will  bar  further  proeeedlngs  In  rela- 
tion to  tbe  proposed  Improvem^t  of  a  street 
the  Supreme  Court  In  tiiat  case  said,  al- 
though expressly  disclaiming  any  intention 
to  decide  the  qnestton  therein: 
"It  is  certainly  doubtful  if  this  exceptioD  ap- 

Eliea  at  all  to  a  block  which  has  been  previous- 
r  improved." 

The  position  above  taken  cannot  be  affect- 
ed by  a  consideration  of  thd  fact  which  Is 
alleged  in  the  complaint  and  nowhere  denied, 
thus  Imparting  to  it  tbe  dignity  of  a  finding, 
that  at  some  time  since  the  year  1888,  not 
definitely  stated  or  disclosed,  a  Uocik  or 
more  on  both  rides  of  the  blocks  prc^osed  to 
be  Improved  had  been  Iminoved  the  con- 
structlon  thereon  of  asphaltlc  pavement  etc., 
and  that  the  blocks  proposed  to  be  improved 
are  to  be  In  like  manner  and  character  im- 
proved. To  repeat  what  we  believe  to  be 
the  true  meaning  or  Intent  of  section  12  ol 
the  charter,  so  far  as  It  relate  to  the  efrect 
of  the  due  filing  of  written  objections  to 
work  proposed  to  be  done^  la  that  where  a 
street  or  any  part  thereof  has  once  been 
Improved  nnder  the  law  authorizing  such  im- 
provement thereafter  It  la  sought  again 
to  improve  It  under  the  same  authority,  the 
iwoceedings  looking  to  the  second  improve* 
ment  must  be  regarded  and  treated  as  tbe 
same  in  all  essential  particulars  as  those 
necessary  for  the  Improvement  of  a  street 
in  tba  first  Instance  or  where  a  street  or  no 
part  tbere<rf  has  ever  theretofore  t>een  Im- 
proved, notwithstanding  that  at  some  time 
subsequent  to  the  first  or  orl^nal  Improve- 
ment other  parts  ot  said  streets  bad  been 
again  Improved. 

Our  conclusion,  as  stated  in  the  outset, 
Is  that  since  the  property  owners  on  the 
parts  of  Santa  Rosa  avenue  proposed  to  be 
improved  by  the  resolution  of  intention  of 
September  21.  1915,  in  due  time  filed  suffi- 
cient objections  to  the  proposed  improve- 
ments, tbe  council  was  wholly  without  au- 
thority or  Jurisdiction  to  order  the  work  to 
be  done,  and,  consequently,  its  action  in 
awarding  the  contract  to  the  petitioner  to  do 
the  work  was  absolutely  void. 

The  Judgment  appealed  from  ia,  according- 
ly, affirmed. 

We  concur:  OHIPMAN,  P.  J.;  BUB- 
KETT,  J. 

(31  CaI.  App.  772) 

PEOPLE  V.  DUNCAN.   (Or.  SOL) 

(DistriiA  Court  of  Appeal,  Second  District  Osl- 
Uomia.   Nov.  2,  1016.) 

Cbiuxnal  Xiaw  «=»829(1)— Apfeal  akd  Bb- 

BOB— Review— I  nstbucti  ons. 
In  a  homicide  case,  refusal  of  requested  in- 
structions covered  correctly  by  given  inBtruc-' 
tions  was  not  error. 

[Kd.  Note.— For  other  cases,  see  Oriniinal 
Law,  Cent  Dig.  S  2011;  DecTDig.  «s>829a)J 
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Appeal  from  Superior  Court,  Los  Angeles 
County;  Gavin  W.  Craig,  Judge. 

HariT  Duncan  was  convicted  of  manslaugh- 
ter, his  order  for  a  new  trial  denied,  and  he 
appeals.  Affirmed. 

Arthur  E.  T.  Chapman,  of  Los  Angeles,  for 
aKWUant.  U.  S.  Webb,  Atty.  Gen.,  and  Rob* 
ert  M.  Clarke,  Deputy  Atty.  Gen^  tor  the 
People. 

CONBET.  P.  X  The  defendant  In  ttala  ac- 
tion iraa  accused  of  the  crime  of  murder  and 
found  guilty  of  manslaughter,  for  which  he 
has  been  sentenced  to  a  term  of  eigjbt  years 
In  the  state  prison  at  Folsom.  He  appeals 
from  the  Judgment  and  from  an  order  deny- 
ing his  motion  for  a  new  trial. 

There  are  no  briefs.  The  present  attorney 
for  appellant  was  sobstltnted  In  the  place  of 
the  former  attorneys  a  few  weeks  before 
thQ  appeaU  came  on  for  bearing,  and  the 
case  has  been  presented  apon  his  oral  argu- 
ment No  attack  Is  made  upon  the  sufficiency 
of  the  evidence,  which  shows  that  one  J.  F. 
Toolen.  a  police  officer,  came  to  his  deatb  by 
means  of  a  shot  fired  from  a  revolver  by  the 
defendant. 

Appellant's  first  proposition  Is  that  the 
defendant  was  prejudiced  by  certain  alleged 
misconduct  of  the  district  attorney ;  it  being 
claimed  that  that  officer  asked  an  improper 
question  for  the  sole  purpose  of  prejudicing 
the  defendant  In  the  minds  of  the  Jurors.  De- 
fendant's objection  to  the  question  was  sus- 
tained by  the  court,  and  we  cannot  say  that 
the  district  attorney  was  not  octlng  in  good 
faith.  The  record  does  not  show  any  per- 
sistent course  of  action  by  the  district  at- 
torney such  as  has  sometimes  been  held  to 
constitute  prejudicial  misconduct. 

Appellant  next  complains  of  the  court's 
refusal  to  give  two  requested  instructions. 
The  record  does  not  show  by  whom  those 
instructions  were  requested,  but  we  will  as- 
sume that  they  were  proposed  by  defendant's 
counsel.  The  subject-matter  of  those  Instruc- 
tions was  covered  correctly  by  the  court  In 
other  instructions  given  to  the  Jury,  and  the 
refusal  to  give  them  in  the  precise  form  re- 
quested by  the  defendant  did  not  deprive 
him  of  any  right. 

At  the  oral  argument  api^llant's  counsel 
suggested  that  the  court  erred  In  giving  six 
of  the  Instructions  that  were  given.  As  to 
three  of  these  he  stated  no  reasons  why  they 
were  erroneous,  and  was  unable  to  refer  us 
to  the  pages  of  the  clerk's  transcript  where 
they  would  be  found.  Subsequently  he  sent 
to  us  a  memorandum  of  the  pages.  In  two 
of  the  three  Instances  there  are  two  Instruc- 
tions on  each  page,  and  we  do  not  know  to 
^v^bkdi  Instructlim  counsel  referred.  Staving 
the  doubt  In  his  favor,  we  have  examined  alt 
of  them  without  discovering  any  valid  objec- 
tion thereto. 


This  leaves  for  consideration  the  Instruo 
tlons  considered  by  counsel  and  designated 
as  points  4,  6,  and  6.  Under  point  5  his 
claim  Is  that  the  instruction  assumes  the  de- 
fendait  to  be  guilty,  and  thereby  invades  the 
province  of  the  Jury.  In  our  opinion,  the 
instruction  contained  no  such  assumption. 
Under  points  4  and  6  the  only  objection  waa 
that  those  Instructions  had  no  application 
to  the  case  as  presented  by  the  evidence.  The 
point  appears  to  be  well  taken  with  respect 
to  one  of  those  instructions,  but  it  related 
to  a  minor  matter,  and  the  Instruction  was 
not  at  all  likely  to  have  affected  the  verdict. 

As  none  of  ttxe  points  suggested  have  rais- 
ed any  doubtful  question  which  seems  to  call 
for  discussion  and  explanation  of  the  law  ot 
t)ie  case,  we  deem  it  unnecessary  to  extend 
this  opinion  by  setting  forth  the  language  of 
the  Instructions  or  stating  our  opinion  iu  de* 
tall  concerning  them.  Upon  the  record  In 
this  case.  It  appears  that  the  defendant  la 
fortunate  In  that  be  was  convicted  of  man- 
slaughter, the  lowest  degree  of  the  offense 
charged. 

ThB  Judgment  and  order  are  affirmed. 
Weeoncnr:  JAMES,  J.;  SHAW,  J. 

"'  (31  Cal.  App.  768) 

CURTIN  V.  KATCHINSKI  et  aL   (Civ.  1645.) 

(Diotrict  Court  of  Appeal,  First  Distrit^  CaU- 
foriiia.    Nor.  2,  1816^ 

L.  Bamsbuftct  (S=:»8Q^DiBca&B0B— Iubq^ 

ITY  OF  SUBETIES. 

The  fact  that  the  plaintiff  iu  an  action  pre- 
sented his  claim  against  the  defendant  therehi 
to  the  bankruptcy  court,  aud  received  divideocU 
thereon  in  excess  of  tbe  sum  in  which  an  un- 
dertakiag  to  disaolve  an  attachment  in  the  ac- 
tion was  given,  did  uot  operate  to  discharge  the 
sureties  upon  Che  undertakiDg. 

[E^d.  Note.— For  other  cases,  see  Bankraptey* 
Cmt.  Dig.  Si  650-6&4;  Dec.  Dig.  ^!sS&3.} 

2.  ATTAOmCEKT  «S»344— BsLBASB  OW  PBOP- 

■BTT  OH  Bond— LuBiuTT  or  Subbties— 

Demand  fob  Rboeliveby. 
Where  property  of  defendant  released  from 
attachment  had  been  sold  by  the  ordsr  of  a 
referee  in  bankruptcy  and  tbe  sale  approved  by 
the  bankruptcy  court,  no  demand  upon  the  de- 
fendant, or  the  sureties  on  tbe  undertaking  to 
dissolve  tbe  attachment,  for  tbe  redelivery  of 
tbe  attached  property,  was  necessary  before 
briaging  an  action  ogunst  the  suretieiB  aa  the 
undertaking. 

(Bd.  Note.— -For  other  cases,  see  Attaclmtentt 
Cent.  Dig.  H  123S-1240;  Dec.  IMg.  «S9344.] 

3.  ArrACHiotNT  4s»344— Liabilitt  oir  Un- 

DEBTAKINO— COHDXTlOIf  PBECBDBUT— BZB- 

CUTION, 

Under  Code  Civ.  Proc  {  555,  providing  that 
a  suit  may  be  commenced  on  an  undertaking  to 
dissolve  an  attachment  when  execution  be  re- 
turned in  whole  or  in  part,  although  defendant 
in  an  actioa  was  adjudicated  a  bankrupt  after 
attachment  was  dissolved  upon  undertaking  but 
did  not  obtain  his  release  within  one  year,  there 
being  no  Inhibition  iu  the  National  Bankruptcy 
Act  against  the  issuance  and  levy  of  execution 
in  such  a  case,  the  issuance  end  return  of  an 
executi(m  unsatisfied  is  a  condition  precedent 


te»FcH  other  esMS  sm  sama  tosio  and  KBT-t4UttBER  la  all  K«T-Numbar«d  DliesU  and  Indexes 


Digitized  by 


Google 


OURTIN  KATCHINSSZ 


765 


to  the  maintenance  of  an  action  against  the 
mrettes  on  the  nndeitaUng. 

[Ed.  Note^For  other  caaea,  aee  Attachment, 
Gent.  Dig.  |}  1238-1240 ;  Dec.  Dig.  «s>344.] 

Appeal  from  Saperlor  Oourt,  City  and 
County  of  San  Francisco;  Geo.  A.  StBrte- 
rant.  Judge. 

Action  by  D.  A.  Cnrtln  against  B.  KatctUn- 
skl  and  others.  From  a  Judgment  for  de- 
fendants and  an  order  denying  a  motion 
for  a  new  trial,  plaintiff  appeals.  Affirmed. 

Randolph  V.  Whiting,  of  San  Francisco,  for 
appellant  M.  H.  Waseerwltz,  of  San  Fran- 
<dsco,  for  reatmndent  Katchinski.  Joseph  H. 
Mayer  and  George  D.  Ferry,  both  of  San 
Francisco,  for  respondent  Bc^Uronn. 

RICHARDS.  J.  This  Is  an  appeal  on  be- 
half of  the  plaintUt  In  an  action  brought  to 
lecover  the  sum  of  91>000  alleged  to  be  due 
npon  an  undertaking  by  the  defendants  as 
sureties  for  the  release  of  certain  personal 
property  from  attachment 

The  fticts,  whl<fb  are  substantially  nndis- 
imted,  are  briefly  these:  The  plaintlfl  and 
appellant  herein  commenced  an  acUon 
MalDBt  the  firm  ot  Lelpsic  Bros,  to  recover 
tbe  sum  of  $3,284.08.  and  caused  to  be  at- 
tached certain  penonal  property  owned  by 
said  firm.  Thereupon  the  defendants  herein 
as  sureties  fbr  Lelpsic  Bios,  encuted  an  un- 
dertaking for  the  release  of-  said  attached 
personal  property  In  the  sum  of  $1,000,  and 
the  property  was  released  from  the  attach- 
ment Subsequently  tbe  firm  ot  Lelpsic  Bros, 
filed  a  petition  In  bankruptcy  and  were  ad- 
judged bankrupts,  and  the  property  which 
had  theretofore  been  under  attachment  was 
taten  into  possesion  by  the  tmstee,  and  sold 
under  tbe  order  of  the  referee  In  bankruptcy 
for  the  sum  of  approximately  f 1,000  and  the 
•ale  conflrmed.  Plaintiff  presented  his  claim 
for  the  sum  of  $3,284.03  against  said  bank- 
mpts,  knd  in  due  course  received  dividends 
thereon  aggregating  the  sum  of  $2,189.34. 
He  also  prosecuted  his  mid  action  against 
Leiinic  Bros.,  and  recovered  Judgment 
against  tbe  firm  for  $3,7134.8,  upon  which 
nothing  was  paid  except  the  above  dividends. 
He  then  began  this  action  against  said  sure- 
ties upon  the  attachment  bond.  Lelpsic  Bros, 
were  not  made  parties  to  this  action  for  the 
reason  that  tbey  had  not  Joined  In  tbe  execu- 
tion of  the  attachment  bond.  Tbe  undertak- 
ing sued  upon  was  given  in  conformity  with 
section  655  of  the  Code  of  Civil  Procedure, 
and  by  Its  terms  the  respondents  herein  "un- 
dertake in  the  sum  of  one  thousand  dollars 
and  promise  that  In  case  the  plaintiff  recover 
Judi^ent  in  said  action  the  defendants  (Leip- 
gic  Bros.)  will  upon  demand  redeliver  the  at- 
tached property  so  released  to  the  proper  of- 
ficers to  be  applied  to  the  payment  of  the 
Judgment  or  In  default  thereof  that  the  de- 
fendants and  sureties  wlU  on  demand  pay 
to  the  plaintiff  the  full  value  of  the  property 
SD  released  not  exceeding  the  sum  of  one 


thousand  dollars."  Prior  to  the  commence- 
ment of  the  action  upon  this  undertaking,  the 
plaintiff  demanded  of  the  sureties  the  sum  of 
$1,000  claimed  to  be  due  thereon,  but  he 
made  no  demand  upon  I^ipsic  Bros,  for  the 
redelivery  of  the  attained  property  or  the 
value  thereof,  nor  did  the  plaintiff  cause 
to  be  Issued  an  execution  upon  the  judg- 
ment obtained  In  the  original  action  against 
Lelpsic  Bros.,  nor  has  such  execution  ever 
been  issued  or  returned  unsatisfied  In  whole 
or  In  part  It  further  appears  that  the  Arm 
of  I^ipslc  Bros,  have  not  obtained  their 
dlschai^e  In  bankruptcy,  and  that  more  than 
one  year  had  elapsed  between  the  adjudica- 
tion of  their  bankruptcy  and  the  institution 
of  the  present  action. 

Upon  the  foregoing  facts  tbe  trial  court 
gave  judgment  in  the  defendants'  favor  and 
denied  tlie  plaintiff's  motion  for  a  new  trial, 
whereupon  he  prosecutes  this  appeal. 

[1,  2]  We  are  Inclined  to  agree  with  the 
contention  of  the  appellant  that  the  fact 
that  as  plaintiff  in  the  original  action  be 
presented  his  claim  against  Lelpsic  Bros,  to 
tiie  bankruptcy  court  and  received  dividends 
thereon  In  excess  of  the  sum  In  which  the  un- 
dertaking Involved  In  the  pending  suit  was 
given,  did  not  operate  to  dlscliarge  tbe  obliga- 
tion of  tbe  sureties  upon  said  undertaking; 
and  also  with  his  contention  that  no  demand 
for  the  return  of  the  released  property  was 
necessary  in  view  of  the  fact  that  said  prop- 
erty had  been  sold  and  tbe  sale  conflrmed 
by  tbe  bankruptcy  court  and  hence  that  tbe 
making  of  such  demand  either  on  Lioipsic 
Bros,  or  the  defendanta  herein  would  have 
been  an  Idle  and  useless  act 

But  conceding  this  much  to  the  appellant, 
the  insuperable  objection  to  the  nuiintenance 
of  this  action  consists  In  the  admitted  fact 
that  no  execution  was  Issued  or  returned  un- 
satisfied in  whole  or  in  part  prior  to  the 
institution  of  the  present  suit  Section  552 
of  the  Code  of  ClvU  Procedure,  under  the  ti- 
tle of  "Attachment"  reads  as  follows: 

"<Sec.  652.  When  suits  may  be  commeuced  on 
the  undertaking.  If  the  executioti  be  returned 
unsatisfied,  in  whole  or  is  part,  the  plaintiff 
may  prosecute  any  undertaking  •  •  •  pur- 
suant to  section  540  or  section  655,  or  be  may 
proceed,  as  in  other  casea.  upon  Uie  retnrn  of 
an  execution." 

[3]  It  has  l>een  expressly  held  that  under 
this  section  of  the  Code  the  issuance  and  re- 
turn of  an  execution  unsatisfied  in  whole  or 
in  part  is  a  condition  precedent  to  the  main- 
tenance of  an  action  upon  an  undertaking 
given  under  tbe  terms  of  section  656  of  the 
Code  of  Civil  Procedure.  Brownlee  v.  Riffen- 
burg,  95  Cal.  447,  30  Pac.  587.  It  is  urged, 
however,  by  the  appellant  that  the  issuance 
and  return  of  an  execution  was  rendered  un- 
necessary, and  therefore  excused,  by  reason 
of  tbe  fact  that  Leipslc  Bros,  had  gone  Into 
bankruptcy,  and  that  the  Issuance  or  at- 
tempted levy  of  an  execution  would  be  a 
fruitless  and  useless  proceeding;  and  they 
dte  tbe  case  of  Rosenthal  v.  Perkins,  123  CaU 
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65  Fac.  801,  aa  snstainlng  tbla  view.  An 
examinaUim  of  that  case,  howerer.  shows 
that  It  differs  from  the  case  at  bar  In  this  es- 
sential respect:  That  In  that  case  the  prin- 
cipal debtor,  fbr  the  release  of  whose  prop- 
erty the  undertaking  bad  been  given,  had 
taken  the  boieflt  of  the  state  Insolvent  act 
then  In  fbrce,  by  the  terms  of  section  45  of 
which  act  the  Issuance  and  levy  of  execn* 
tions  was  forUdden  against  Insolvents  who 
had  come  wltUn  Its  provlslona  The  Supreme 
Court,  In  distinguishing  that  case  from  the 
case  of  Brownlee  v.  Rlffenburg,  supra,  held 
that  this  Inhibition  against  the  issuance  and 
levy  of  an  execution  against  insolvent  debt- 
ors of  necessity  rendered  section  6B2  of  the 
Code  of  Civn  Procedure  inapplicable  to  eactt 
a  case;  for  to  hold  otherwise  would  have 
rmdered  impossible  an  action  on  an  under- 
taking 0.vea  under  section  656  of  the  Code 
of  Civil  Procedure  after  the  prlncUMd  debtor 
had  taken  advantage  of  the  Insolvent  act 
But  the  nati(mal  bankruptcy  act  cantains  no 
such  InhlMtlon  against  the  Issuance  and  levy 
of  executions  after  the  lapse  ot  one  year  as 
against  debtors  who  have  not  obtained  tbelr 
discharge  within  that  time;  and  this  being 
80,  and  the  enUre  proceeding  b^g  statutory, 
we  are  of  the  opinion  that  the  rule  laid  down 
In  the  case  of  Brownlee  v.  Blffenburg,  supra, 
must  be  given  full  apiHlcatlon  to  the  case  at 
bar. 

Judgmmt  and  order  alBrmed. 

We  concur:  LBNMON,  P.  J.;  KBBBl- 
GAM,  J. 

(24  Wro.  452) 

MOBTIMOBE  v.  STAm   (No.  8640 

(Supreme  Cotut  of  Wyoming.   Dee.  28.  1016.) 

1.  GaxinirAi.  Law  ^516— Evidbncb  — Con- 

FBSSIONa— BlZCITLPATOBT  STATEHENTB. 
In  a  prosecution  for  murder,  the  admissi- 
bility of  a  statement  by  accused,  admitting  that 
be  bad  shot  tbe  decedent  thongh  accompanied  by 
exculpatory  statements,  is  aovemed  by  tbe  rules 
relatiii^  to  confessions,  and  the  Btatem«it  is  not 
admissible  without  a  showing  of  its  volanta^ 
character. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Cent.  Dig.  II  1180-U45;  De&  Dig.  <^ 

2.  Criminal  Law  <^519(4>— Evidencb— Con- 

EESaiONS— VoLUnTAET  C^AaAOTBB. 

The  mere  fact  that  statements  by  accused 
were  made  to  the  prosecuting  attornev  or  deputy 
sheriff,  or  both,  would  not  exclude  them,  in  the 
absence  of  improper  inducement. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  |  1183;  Dec.  Dig.  «s>519(4).] 

3.  Cbtminal  Law  «=»519^)— Evidence— Con- 

raSSSIOWB— VOLUNTABT  CiHAEAClEB. 

Tbe  mere  fact  that  d^endant  was  in  jail 
when  he  made  a  statement,  and  in  the  custody 
of  tiie  deputy  sheriff,  would  not  endude  it,  in 
the  absence  of  improper  inducement 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  1167;  Dec.  iOig.  <&=9519(3).] 


4.  Cbiminal  Law  ^=»531(3)  —  Evidence  — 
Confessions— Fbbliuinabt  Psoor. 

Evidence  hHd  to  Bttow  that  a  statement  ci 
d^endant  oSmd  as  a  confMslon  was  not  made 
under  any  promise  or  threat,  or  any  improper 
inducement 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  |  1215;  Dec.  Dig.  «=»531(3).) 

5.  CBnaNAX,  Law  ^3527  —  Evidekci  — 
Confessions— VoLUKTABT  Ghakaotbb. 

That  defendant  was  only  17  years  old  did 
not  render  bis  statement  made  voluntarily,  in- 
admissible,  in  the  absence  of  any  showing  of 
lack  of  intelligence  or  understanding  on  his 
part  tending  to  throw  doubt  on  the  voluntary 
character  of  the  statements. 

[Ed.  Note.— For  other  cases,  see  Orimlnal 
Law,  Cent  Dig.  U  1200,  1201;  De&  Dig.  ^ 
627.] 

6.  Homicide  <S='196  —  Evidence  —  Adiobsi- 
siLiTT— Acts  of  Deceased. 

In  a  prosecution  for  murder  ot  defendant's 
father,  where  defendant  claimed  that  the  killing 
was  in  defense  of  his  brother,  evidence  of  spe- 
cific acts  of  violttice  by  deceased,  known  to 
defraidant,  toward  other  members  of  the  fismlly 
was  admissible. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  421;  Dec  Dig.  ^196.] 

7.  Howicide  «=»196— Bvidbkcs— Adiosbibil- 
rnr— Tbbeats. 

In  a  prosecutimi  for  murder  of  defendants 
fatiier,  evideiice  of  thieati  by  decedent  against 
his  wife,  not  aceranpanied  by  any  assault  or  any 
attempt  to  cany  them  out,  was  xwopeily  ex- 
cluded. 

[Ed.  Note.— For  other  cases,  see  Homldde^ 
Cent  Dig.  |  421;  Dec  Dig.  ^196.] 

8.  HOUCIDE  ^196— EviDENCT-^DimWIBII.- 

ITT— Abusive  Lanodaob. 
In  a  prosecution  for  murder  of  defendant's 
father,  evidence  that  decedent  bad  addressed 
his  wife  and  daughter  by  abusive  or  insulting 
epithets  was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S  421;  Dec.  Dig.  «=al96.] 

9.  Cbimznai,  Law  «=»451(3)  —  Evidence  — 
Opinion  Evidence— AniaasiBiLin'. 

In  a  prosecution  for  murder  of  defendantfs 
father,  testimony  as  to  whether  defendant  was 
happy  or  angry  oa  the  morning  of  the  hwoidde 
was  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {  1041 ;  DecDig.  «s:>451(3).] 

10.  Crihinal  Law  «=>tf  1(1)  —  Bvidbncs  — 
Opinion  Evidence— Aduzssibilitt. 

In  a  prosecution  for  the  murder  of  defend* 
anf  8  father,  a  questicMi  whether  witness  thought 
that  when  decedent  was  making  an  assault  on 
defendant's  brother  the  brother  was  fn  danger, 
whether  referripg  to  tbe  witness'  opinion  or 
what  be  thought  at  tbe  time,  was  incompetent 
[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $  1040;  Dec  Dig.  «=»451(1).] 

11.  OanciNAL  Law  «=>1170(3)— Writ  of  Eb- 
BOB  —  Beview  —  Pbejudioial  BFnoT  or 
Ebbob. 

In  a  prosecution  for  murder  of  defendant's 
father,  where  a  brothtf  ot  defendant  in  an- 
swer to  a  question  wlkat  his  father  was  dc^sK, 
said  be  was  trying  to  get  bold  of  his  brother^s 
throat,  any  error  In  sustaining  a  motion  to 
strike  tbe  answer  as  not  responsive  was  not 
prejudldsL  whm  the  witaess  then  stated  that 
the  fath^  had  Us  brother  down  and  grabbed  at 
his  throat  and  caught  liim  In  the  face. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  I  3147;  Dec  Dig.  <^1170(3).] 
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12.  CaxuatAh  Law  «=»44S(11)  —  WrrnssBSS 
«=»348(®— Evidence— ADMI8BIB1IJTT. 
In  a  prosecution  for  murder  of  defendanfa 
father,  where  defendant's  brother  was  asked 
wbat  his  father  was  doing,  the  answer  that  he 
was  trying  to  get  of  hia  brother's  throat 
was  aot  incompetent  as  a  mere  condoaion,  or  aa 
not  reaponalTe  to  the  question. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §S  1086,  1041;  Dec.  Dig.  «=> 
ySgg^Wltnesstti,  Cent  Dig.  {  862;  Dec.  Dig. 

18.  HouoiDB  ^»161  —  Evidence  —  Aduis- 

SIBIUTT. 

In  a  prosecution  for  murder  of  defendant's 
father  wnile  he  was  aseaolfting  defendant'a 
brother,  a  question  as  to  the  strength  of  dece- 
dent, compared  with  that  ct  hia  three  sons 
cmnblned,  waa  immateriaL 

lEA.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  I  318;  Dec.  Dig.  «=^164.] 

14.  GanaNAi.  Law  «sa684  —  Evidence  —  Re- 
buttal. 

Under  Comp.  St  1910,  f  6235,  proyiding 
that  after  defendant  has  produced  his  evidence 
the  state  will  be  confined  to  rebutting  evidence, 
unless  the  court  for  good  reascms  in  furtherance 
of  justice  shall  permit  it  to  offer  evidence  in 
chief,  the  admission  in  evidence  in  rebuttal  of 
statements  ot  defendant  as  to  decedent  finding 
fault  with  bim  on  the  morning  of  the  homicide 
waa  not  an  abuse  of  discretion. 

[Ed.   Note.— B\)r  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1615.  1618;  Dec.  Dig. 
684.] 

15.  Cbiioztal  Law  «=»814(10)  —  Tsiai.  —  In- 

STSUCTIOnS. 

The  refusal  of  an  instruction  that  if  de- 
fendant had  some  weakness  of  mind,  inSrmity  of 
temper,  or  immature  judgment,  due  to  youth  or 
any  other  cause,  because  of  which  he  was  be- 
low the  average  of  man,  that  fact  should  be  con- 
sidered and  defendant  given  the  benefit  of  such 
condition  was  properly  refused,  in  the  absence 
of  any  evidence  making  the  instruction  aiK 
plicable  aside  from  the  age  of  the  defendant 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  »  1821, 1979.  1961;  Dea  Dig. 
«=9814(10).3 

16.  BoiaoiDX  «=s>800(l)— Tbial  IiisrBUO-< 

TIONS. 

In  a  prosecQtion  for  murder  of  defendant's 
father,  who  was  committing  an  assault  on  de- 
fendant's brother,  an  instmction  that  defend- 
ant was  the  best  judge  of  what  was  necessary 
to  defend  himself  and  of  the  means  to  be  used 
for  his  own  protection,  and  his  judgment  if 
honestly  exercised,  is,  to  a  large  extent,  con- 
trolling, was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  614;   Dec.  Dig.  «=»300(1).] 

Error  to  District  Court,  Oonver&e  County ; 
Charles  E.  Winter,  Judge. 

Dewey  Mortlmore  was  convicted  of  man- 
slaoghter,  and  brings  error.  Reversed. 

William  B.  Ross,  of  Cheyenne,  and  Harry 
J.  Devlne,  of  Douglas,  for  plaintiff  In  error. 
D.  A.  Preston,  Atty.  Gen.,  WUfired  0*Leary. 
Dqmty  Atty.  Q&cl,  and  Robot  D.  Hawley, 
Co.  and  Proa.  Atty^  of  Dou^aa^  for  the 
Btatow 

POTTER,  a  J.  The  plalntUt  la  error, 
Dewey  Mortimore,  was  charged  with  the 
crime  of  mnrder  In  the  first  d^ree  and  Arand 
guilty  of  manslaughter.  He  will  be  referred 


to  as  the  defendant  unless  by  name.  The  Jury 
added  to  the  verdict  a  recommendation  that 
the  court  be  as  lenient  as  possible  under  the 
law,  and  be  was  sentenced  to  imprlsonmcQt 
In  the  penitentiary  for  the  term  of  not  more 
than  3  years  and  not  less  than  2  yeara  The 
charge  was  predicated  upon  the  killing  of 
the  defendant's  father,  Silas  Mortimore,  and 
it  was  sought  to  Justify  or  excuse  the  homi- 
cide as  an  act  in  defense  of  the  defendant's 
brother.  Alia  Mortimore,  who  was  being  vio- 
lent ly  assaulted  by  the  father. 

The  evidence  shows  without  conflict  that 
the  cause  of  Silas  Mortlmore's  death  was  a 
gunshot  wonnd  in  the  head  received  when 
he  was  assaulting  his  son,  AUa,  after  hav- 
ing said,  as  he  approached  him,  that  he 
would  "choke  his  head  off"  or  "choke  him 
to  death."  This  occurred  on  the  morning  of 
February  16,  1916,  at  the  home  of  the  de- 
ceased, about  eig^it  miles  from  Glenrock,  in 
Converse  county.  The  family  of  deceased 
living  with  him  at  that  time  consisted  ot 
his  wife,  their  three  sons,  AUa,  28,  Mote,  25, 
and  Dewey,  17  years  of  age,  and  a  daughter 
19  or  20  years  of  age.  Dewey  was  tempo- 
rarily at  home  from  school,  which  he  was  at- 
tending at  Casper  in  an  adjoining  county. 
Hie  deceased  Is  described  In  the  evidence 
as  having  been  a  large  man,  about  6  feet 
tall,  and  weighing  about  215  pounds,  and  of 
greater  physical  strength  than  either  of  his 
sons,  a  drinking  man,  and  In  the  habit  of 
keeping  and  drinking  whisky  at  his  home; 
and  the  testimony  shows  that  he  had  been 
drinking  on  the  morning  of  the  homidde. 

On  February  17,  1915,  at  the  county  Jail 
when  the  defendant  was  there  confined,  he 
stated  the  circumstances  of  the  homicide  to 
the  prosecuting  attorney  In  the  presence  of 
the  deputy  sheriff  and  a  stenographer,  and 
said,  In  effect,  that  be  fired  the  shot  which 
kiUed  his  father,  and  that  he  did  It  to  save 
his  broths.  His  statements  on  that  occa- 
sion were  in  reply  to  questions  by  the  pros- 
ecuting attorney,  and,  t<«ether  with  the 
questions,  were  taken  down  In  shorthand  by 
Uie  stenographer  and  afterwards  transcribed 
by  him  and  signed  by  the  defendant  The 
prosecution  was  permitted  to  prove  these 
statements  over  the  objection  of  defendant's 
counsel,  after  the  stenographer  had  testified 
to  the  accuracy  of  hla  notes  and  transcript 
and  he  had  been  examined  as  to  the  circum- 
stances under  which  the  statements  were 
made.  Omitting  the  questions  of  thb  pros- 
ecuting attorney,  the  defendant's  statements 
at  the  time  referred  to  were  substantially 
as  foUomi: 

We  were  eating  at  the  breakfast  table  and 
we  started  eating.  Father  had  drank  a  little 
that  morning,  and  my  oldest  brother  and  him 
started  talking.  Mote  was  the  first  one  be  start- 
ed talking  witiL  and  then  my  oldest  brother  and 
be  started  talking,  and  he  got  mad  and  jnmped 
up  from  the  table  and  knocked  my  brother  over 
to  the  window.  -  He  jumped  up  from  the  table 
and  hit  my  brother  and  said:   "I  will  d»Ae 
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yoar  head  off.**  Vj  brother  tried  to  hold  lilm 
oil,  and  he  bit  my  brother  in  the  face  and  skin- 
ned hia  eye  and  dIb  bands.  I  jumped  up  from 
the  table  aod  watdied  a  little  while,  and  then 
I  felt  kind  of  scared  that  he  would  kill  m; 
brother.  He  had  my  brother  down  io  the  win- 
dow, and  he  couldn't  get  up.  He  frrabbed  him 
and  pushed  him  right  into  the  window  ao  he 
couldn't  do  anything,  aod  the  hired  man  was 
in  there  too,  and  my  oldest  brother  and  myself, 
and  my  mother  came  in,  and  she  was  not  eating 
with  ua.  And  a  woman  and  a  child  that  was 
staying  at  our  place  were  up  stairs.  I  went  to 
the  diimney  where  the  gun  was,  and  by  that  time 
he  had  my  brother  down  so  he  couldn't  do  any- 
thing, as  he  was  all  in.  My  mother  tried  to 
make  father  let  go,  and  I  seen  there  was  no 
hope,  BO  I  shot.  I  was  the  length  of  the  room 
from  him.  He  had  said  he  would  kill  all  of 
us— not  that  morning.  He  always  has  whisky, 
and  was  all  the  time  making  trouble  lately. 
Mote  was  engaged  to  be  married  to  the  woman 
that  wna  there,  and  father  did  not  want 
him  to  get  married.  I  don't  know  what  they 
were  talking  about  at  the  table,  for  when  they 
were  quarreling  I  couldn't  eat  a  thing.  The 
gun  was  a  25-30  rifle.  I  did  it  to  save  my 
brother.  He  (evidently  referring  to  the  father) 
has  bad  three  revolvers  on  his  desk  when  he 
haa  been  drunk.  My  father  would  have  <^oked 
me  to  death  laat  aammer  if  my  mother  and  two 
brothers  had  not  stopped  him.  I  waa  afraid 
he  wonld  kill  my  brother.  I  was  scared  about  it. 

He  was  tben  asked  If  there  was  anytblng 
else  he  wanted  to  tell  that  he  knew,  end  he 
was  told  to  tell  only  what  he  wanted  to,  as 
he  did  not  have  to  tell  what  he  did  not  want 
to,  and  that  as  his  family  would  probably  be 
down  to  talk  with  him,  he  need  not  say  any- 
thing that  would  hurt  him.  He  then  said 
that  he  and  his  father  had  a  "couple  of 
words  about  the  girl  that  morning";  that 
he  liked  the  girl  and  waa  "sticking  ap 
for  her." 

[1]  It  is  contended  that  these  statements 
shonld  have  been  excluded  becanse  not  vol- 
untary. ,  It  seems  to  be  conceded  by  counsel 
that  the  rules  regulating  the  proof  of  con- 
fessions are  applicable  to  this  evidence,  for 
It  Is  not  suggested  that  they  might  be  ad- 
missible If  not  shown  to  have  been  volunta- 
rily made.  And  we  are  of  the  opinion  that 
such  rules  are  applicable,  for  while  a  con- 
fession Is  generally  restricted  to  statements 
acknowledging  or  importing  guilt,  and  mere 
exculpatory  statements  denying  pullt  are 
not  confessions  (1  Ureenleaf  on  VW.  g§  170, 
210;  1  Wlgmore  on  Ev.  8  821;  2  Bishop's 
New  Or.  Proc.  [2d  Ed.]  |  1217),  a  statement, 
admitting  an  act  essentini  to  the  crime 
charged  and  importing  guilt,  shonld  not  be 
treated  as  a  mere  admission  receivable  In 
evidence  without  a  showing  of  its  voluntary 
character,  because  of  other  statements  at 
the  same  time  and  in  connection  with  It 
intended  to  excuse  or  justify  the  act  (State 
T.  Porter,  32  Or.  1S5,  4»  Pac.  964;  People 
V.  Quan  Qim  Gow,  23  CaL  App.  507,  138  Pac. 
918;  State  v.  Nagle,  25  R.  I.  106.  64  AU. 
1063.  105  Am.  St.  Kep.  864 ;  State  v.  Maria- 
no, 37  R,  I.  168,  91  Atl.  21).  And  see  Opin- 
ion of  Lamar,  J.,  Owens  t.  State,  120  Ga. 
296.  48  S.  E.  21,  dissenting  from  a  conclu- 
sion criticised  as  unsound  In  Wlgmore  cm 


Evidence.  voL  6,  1  821.  And  It  Is  held  that 
sndi  a  statement  should  be  regarded  as  a 
confession  when  appearing  to  have  been  of- 
fered and  relied  on  as  such.  Bram  v. 
United  States,  168  U.  S.  641, 18  Sup.  Ct  183, 
42  L.  Ed.  668. 

Not  only  does  It  appear  that  the  statements 
were  offered  as  a  confession,  and  particularly 
to  show  that  the  defendant  flred  the  fatal 
shot,  but  it  Is  the  only  direct  evidence  that  the 
shot  was  fired  by  him ;  a  condition  convinc- 
ingly attesting  the  reasonableness  of  the  rule, 
in  a  case  like  this,  that  a  statement,  admit* 
ting  participation  In  the  homicide  which, 
standing  alone,  would  be  a  confession.  Is  not 
changed  In  character  by  exculpatory  state- 
ments at  the  same  time  excusing  or  JosttQ'lng 
it  This  Is  implied  by  the  weU-settled  prin- 
ciple that  when  a  confession  is  offered  and 
admitted,  the  defendant  is  entitled  to  have 
all  that  was  said  at  the  time  introduced  In 
eridenoe,  Indndlng  ezcnlpatoiy  statanents, 
and  that  a  statement  directly  InvolTliifi  guilt 
does  not  lose  its  character  as  a  confession 
from  the  fact  Uiat  it  was  accompanied 
statements  of  an  exculpatory  nature  seems 
to  be  conceded  or  recognized  in  the  many 
cases  applying  the  rule  as  to  confessions  to 
such  statements,  without  referring  to  the 
distinction  between  a  mere  admission  and  a 
confession.  The  Jury  may  believe  the  incul- 
patory statement  and  disbelieve  what  the 
defendant  said  on  the  same  occasion  in  his 
own  favor,  and  that,  it  seems,  la  what  the 
jury  did  in  finding  the  defendant  guilty  ot 
uianslaughter. 

■  To  render  the  evidence  of  the  statements 
admissible,  it  was  necessary  to  show  that 
they  were  freely  and  voluntarily  made  under 
the  rules  relating  to  confessions.  And  we 
think  that  was  done,  and  the  evidence  pn^ 
erly  admitted.  The  grounds  relied  on  In 
support  of  the  contention  that  they  were  not 
voluntary  are  these:  That  they  were  made 
by  a  boy  only  17  years  of  age,  when  in  jail 
and  In  custody  of  ttie  officers,  not  represented 
by  counsel  or  by  any  friend  or  other  person, 
and  upon  being  informed  by  the  prosecuting 
attorney  that  he  or  they  would  take  the 
story. 

[2,  3]  The  mere  fact  that  the  statements 
were  made  to  the  prosecuting  attorney  or  to 
the  deputy  sheriff,  or  both,  would  not  exclude 
them,  nor  the  fact  that  the  defendant  was  in 
jail  at  the  time  and  in  the  custody  of  the 
deputy  sheriff,  in  the  absence.  In  either  case, 
of  any  improper  Inducement.  2  Wharton's 
Cr.  Ev.  (10th  Ed.)  S|  049.  e51a,  661,  662;  12 
Cyc.  402,  460,  468;  2  Bishop's  New  Cr.  Proa 
S  1238;  Murphy  v.  People,  63  N.  Y.  590; 
McCleary  v.  State,  122  Md.  394.  89  AtL  1100; 
State  V.  Lance.  106  N.  C  411,  81  8.  B.  1092. 
The  question  In  such  case  Is  whether  the 
stat^ent  was  voluntary,  as  In  the  case  of  a 
confession  by  an  accused  under  otiier  drcom- 
stanoes.  Hartnng  t.  People  4  Parker,  Or. 
B.  819,  883i  People  t.  Bogera,  IS  N.  T. 
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72  Am.  Dec  484;  Redd  v.  State.  68  Ala.  4S2; 
State  V.  Guy,  69  Mo.  430.  The  rule  Ig  stated 
in  section  649  of  Wharton's  Criminal  Evi- 
dence: 

"Contonions  made  to  persona  in  authoritr* 
•Dch  as  constables,  arresting  cheers,  or  to  mag- 
tstrates,  are  not  exdoded  by  the  mere  fact  that 
they  were  made  to  such  persons,  unless  it  ap- 
pears that  an  improper  inducement  was  made  by 
such  authoritative  perscm.  But  the  rule  is 
equally  weU  settled  tiiat  even  a  sli^t  induce- 
ment held  out  by  saeh  a  pets<m  renders  the 
confession  involuntary,  becaose  the  accused 
would  have  reason  to  believe  that  sach  person 
ia  not  only  credible,  bot  is  in  a  position  to  carry 
the  inducement  into  effect" 

And  In  section  662: 

"A  confession  is  admisrible  when  voluntarily 
made  to  a  public  officer,  even  though  the  pris- 
oaer  be  in  custody  of  such  officer,  unless  the 
confession  be  in  some  sense  elidted  by  threats 
or  promises." 

In  section  661  it  la  said  that  legal  Imprison- 
ment la  not  such  duress  as  to  exclude  a  con- 
fession in  the  absence  of  threats  or  promises. 
In  Splcer  v.  State,  69  Ala.  159,  the  court  say: 

"Nor  was  it  material.  In  the  absence  of  all 
evidence  tending  to  show  that  the  confessions 
were  involuntary,  that  tli«  were  made  while 
tiie  defendant  was  under  wgal  arrest,  and  in 
xesponse  to  quwtions  propounded  by  the  offi- 
cer having  her  In  custody.' 

And  in  Bi8h<q;)*8  New  Criminal  Frocedore 
(2d  Bd.)  TOL  2,  8  1288: 

"That  the  confessing  person  was,  whether 
lawfully  or  unlawfully*'  under  arrest,  "while 
it  is  a  drcumstance  to  be  considered,  does  not 
■lone  exclude  the  ccmfession;  yet  added  facts 
may." 

And  see  State  v,  Baftery,  252  Mo.  72,  158 
S.  W.  585,  and  an  elaborate  note  on  the  sub- 
ject, citing  cases  on  this  point  and  others  here 
raised,  appended  to  the  case  of  Ammona  v. 
State,  18  h.  R  A.  (N.  S.)  768-874,  and  a  later 
note  under  Lindsay  v.  State,  60  L.  R.  A.  (N. 
S.)  1077-1089.  That  the  accused  was  not 
represented  by  counsel  will  not  alone  ex- 
clude a  confession.  McCleary  v.  State,  supra ; 
State  T.  Gorham,  67  Yt  305,  31  Atl.  845; 
Stote  T.  Patterson,  68  N.  C.  292;  Common- 
wealth V.  Sturtivant,  117  Mass.  122,  10  Am. 
Rep.  401. 

[4]  The  statements  do  not  appear  to  have 
been  made  under  any  promise  or  threat,  or 
any  Improper  Inducement.  On  the  contrary, 
the  stenographer,  who  was  present  and  took 
down  the  statement  and  transcribed  the  same 
as  aforesaid,  and  who  was  the  only  witness 
on  the  subject,  testified  that  neither  of  the 
oflScers  made  any  threat  or  tried  to  influence 
tile  defendant  to  say  anything  that  he  did 
not  want  to  say ;  that  he  exhibited  no  sign 
ot  unwillingness,  but  seemed  ready,  willing, 
and  anxious  to  tell  his  story;  that  the  pros- 
ecuting attorney  told  the  defendant  that  be 
would  take  the  story,  but  that  he  need  not 
tell  anything  if  he  did  not  want  to,  and  that 
whatever  he  said  might  be  used  against  him 
later.  And  it  appears  that  the  first  question 
asked  the  descendant  was:  "You  are  telling 
this  of  your  own  free  wUl,  are  you,  Dewey, 
knowing  that  it  may  be  used  In  court  against 
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you  later?"  and  that  he  answered,  "Yes." 
And  there  was  no  attempt  to  show,  nor  do  we 
And  anything  in  the  evidence  to  Indicate,  that 
the  defendant  was  frightened  or  that  he 
felt  compelled  to  make  any  statement  by  the 
fact  that  he  was  restrained  of  his  liberty  or 
confined  In  Jail,  or  the  remark  of  the  pros- 
ecuting attorney  that  he  would  take  the 
story.  It  Is  contended  by  his  counsel  that 
the  prosecuting  attorney's  statement  that 
he  would  take  the  story  might  have  been  un- 
derstood by  the  defendant  as  in  the  nature 
of  a  command.  But  the  caution  to  the  de- 
fendant in  that  connection  that  he  need  not 
tell  anything  if  he  did  not  want  to,  and 
that  what  he  said  might  be  used  against  hlnr 
later,  and  his  affirmative  answer  to  the  ques- 
tioD  that  be  was  making  the  statement  of  his 
own  free  will,  knowing  that  It  might  be  used 
in  court  against  blm  later,  In  the  absence  of 
any  explanation  to  the  contrary,  seems  to 
dispose  of  that  contention. 

[5]  The  fact  that  the  defendant  was  only 
17  years  of  age  did  not  render  his  statement 
made  under  the  circumstances  aforesaid,  in- 
admissible. Wharton's  Gr.  Br.  (10th  Ed.) 
676a;  1  R.  O.  U  p.  661 ;  and  see  notes  citing 
cases  in  18  L.  R.  A.  (N.  S.)  786;  60  U  R.  A. 
(N.  S.)  1082.  Like  other  tacts  it  la  a  circum- 
stance proper  to  be  considered  in  determining 
whether  hla  statements  were  made  freely  and 
voluntarily,  but  we  find  nothing  in  the  evi- 
dence or  in  the  ncord  to  show  any  lack  of 
intelligence  or  understanding  on  tibe  part  of 
the  def^dant  that  might  tend  to  destroy  or 
throw  doubt  upon  the  voluntary  diaracter  of 
his  statements.  In  Commonwealth  v.  Cnffee, 
108  Mass.  286,  It  appeared  that  a  boy  18  or  14 
years  old,  while  under  arrest  on  suspicion 
that  he  was  guilty  of  murder,  made  state- 
ments to  the  police  officers  tending  to  show 
his  guilt,  and  it  was  held  that  those  state- 
ments were  adndsslMe,  In  the  absence  of 
any  evidence  ot  threats  or  promises,  other 
than  ml^t  be  Inferred  from  bis  arrest  and 
custody  and  Us  examination  the  officers 
without  warning  him  of  his  right  not  to  an- 
swer unless  choosing  to  do  so,  or  c^erlng 
him  an  i^portnnlty  to -consult  with  counsel 
or  friends. 

[S]  Several  osdgnments  of  error  relate 
to  the  exclusion  of  evidence  of  spedflc  acts 
of  violence  by  the  deceased  upon  the  defend- 
ant and  upon  other  members  of  the  family, 
and  threatening  remarks,  when  the  defend- 
ant was  present,  prior  to  the  homicide.  The 
stated  purpose  of  such  evidence  was  to  show 
what  the  defendant  had  to  apprehend  from 
his  former  experience  with  the  deceased,  as 
to  facts  coming  under  his  own  observation. 
It  was  sought  to  show  these  facts  by  the  testi- 
mony of  Mote  Mortlmore  and  Mrs.  Mortl- 
more.  The  grounds  of  the  objection  were 
that  the  evidence  was  Incompetent  and  ir- 
relevant, not  part  of  the  res  gestee  nor 
the  proper  way  to  prove  character,  and  not 
showing  threats  of  injury  to  Alia.  The  dft- 
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fendaDt  was  permitted  to  iotroduce  evldeDce 
as  to  the  general  repotatton  of  tbe  deceased 
In  the  community  for  violence,  and  the  pros- 
ecution introduced  testlmcmy  on  the  same 
subject  In  rebuttal,  resulting  In  some  conflict 
In  the  evidence  as  to  that  matter.  When  the 
evidence  of  such  spedflc  acts  and  threats  was 
ofFered,  Alia  and  Mote  Mortlmore  had  testi- 
fied ccmcernlng  the  facts  of  the  homicide,  the 
former  as  a  witness  called  by  the  prosecu- 
tloa  and  the  latter  as  a  witness  for  the  de- 
fendant Alia  stated  the  drcumstances  sub- 
stantially as  follows: 

We  were  eating  breakfast;  my  father  came 
to  breakfast,  and  we  were  eating  oatmeal;  he 
sat  down  at  the  table  and  asked  my  mother  for 
some  gravy.  He  didn't  eat  oatmeal  that  morn- 
ing ;    mother  started  for  the  gravy,  end  he 

J'amped  up  from  the  table  with  hie  plate  and  told 
er  ae  would  get  it  hims^f.  He  eusaed  her. 
He  went  to  the  stove  with  his  dish.  I  told  him 
I  didn't  think  be  was  acting  the  man.  He 
whirled  around  to  me  and  he  said:  "Why,  God 
damn  yoar  soul  I  I  will  choke  the  head  oS  of 
you!"  and  be  rushed  to  me,  slioved  me  back 
m  the  window,  and  was  trying  to  choke  me,  and 
he  was  shot.  Those  were  the  only  words  I  had 
with  him  that  morning.  Mote,  Dewey,  and  my- 
self and  a  fellow  named  Smith  were  at  the  table 
at  the  time.  Father  had  sat  at  the  head  of  the 
table  and  Hote  at  his  left  I  was  on  his  right 
timith  sat  next  to  me,  and  Dewey  next  to  Mote. 
Mother  was  not  at  the  table.  "Q.  What  did 
your  father  do  to  you?  A,  Well,  he  blacked  one 
eye  and  skinned  my  band  up.  Q.  Skinned 
your  hand  up?  A,  Xes;  and  made  my  nose 
ble<Ml.  Q.  Did  be  at  any  time  get  hold  of  your 
throat?  A.  No,  sir.  Q.  Did  he  push  you  up 
against  the  window,  or  up  against  this  man 
Smith?  A.  No;  the  table  was  in  the  other 
wall  He  shoved  me  back  against  the  window 
and  Smith's  chair  waa  up  against  mine,  shoved 
up  against  the  window.  Q.  Is  Smith  here  now? 
A..  No.  Q.  Where  is  Smith?  A.  I  don't  know. 
^.  What  'did  Smith  do?  A.  I  don't  know  as  he 
id  anytbing.  Q.  As  I  understand  it,  you  and 
your  father  were  up  spatting  at  each  otner.  A. 
No;  I  was  In  my  <^air.  Q.  He  poshed  you 
and  your  chair  all  up  to  the  window?  A. 
Yes;  *  *  *  I  was  sitting  at  the  tab1&  He 
just  rushed  bade  and  shoved  me.  The  chair 
slipped  back  by  the  window  down  behind  Smith. 
Q.  Your  father  struck  you,  and  you  heai-d  the 
shot;  that  is  all  you  know  about  it?  A.  Yea, 
sir ;  that  is  all  I  know  about  it  Q.  Did  you 
bear  a  warning  of  any  kind?  A.  No.  Q.  What 
did  your  father  do  when  you  heard  the  shot'/ 
A.  He  fell  is  aU  I  know.  Q.  Where  did  he  fall? 
A.  Stretched  out  oo  the  floor.    Q.  What  did 


yon  do?   I  got  up  as  soon  as  I  could.   Q.  Where 
did  you  get  up  from?    A,  Down  in  th' 
Q.  Where  were  the  other  members  of  the  fam- 


ily? A.  I  couldn't  say;  my  mother  was  right 
behind  him.  •  •  *  Q.  What  did  you  do,  Al- 
ia? A.  I  went  out  in  the  kitchen  and  said  we 
would  have  to  do  something,  anil  I  believe  I 
went  outdoors.  Q.  You  went  out  of  the  house? 
A.  Yes,  sir.  Q.  Were  you  badly  hurt?  A. 
Well,  my  nose  was  bleeding.  Q>  What  did 
Dewey  say  to  you?  A.  Why  be  told  me,  he 
says,  'Oh  AL'  be  says,  'my  father  is  killed,'  or 
Bumething  like  that.  Q.  Did  be  say  he  had  kill- 
ed him?  A.  I  couldn't  say.  •  •  •  Q.  What 
else  did  Dewey  say  to  you?  A.  Nothing.  Q. 
What  did  you  hear  him  say  to  Mote?  A.  Didn^t 
hear  hfm  say  anything  to  Mote.  *  *  *  Q. 
What  did  you  bear  him  say  to  your  mother?  A. 
I  didn't  hear  him  say  anything  to  her,  not  that 
I  know  of.  Q.  Where  was  this  man  Smith  ali 
the  time?   A.  I  couldn't  say  where  he  was." 

On  cross-ezamlnatioiit  he  stated  that  his 
tRther  was  drunk  that  momlog;  that  bis 


father  said  to  his  mother  when  be  got  up  to 
get  the  gravy,  "God  damn  you;  I  will  get  It 
myself."  Following  that,  he  testified  as  fol- 
lows: 

"Q.  Why  was  he  displeased  with  your  mother? 
A.  I  couldn't  say  be  was  displeased.  She  was 
too  slow  for  him,  I  suppose.  Q.  What  was 
her  condition  at  that  time?  A.  My  mother  has 
rheumatism.  Q.  When  he  had  you  shoved 
back  against  the  window,  could  you  get  up? 
A.  No.  *  *  *  Q.  What  was  he  doing  at  the 
time  he  was  shot;  wbat'was  he  trying  to  do? 
A.  Well,  it  was  just  tryhig  to  get  me  by  the 
throat,  I  suppose.  Q.  Don't  you  know  what 
he  was  trying  to  dot  you  say  you  suppose, 
A.  That  is  what  be  was  trying  to  do;  he  was 
clutching  at  my  throat  as  much  as  he  could.  He 
kept  trying  to,  I  kept  catching-  him  by  the  bands 
as  much  as  I  could  to  keep  him  from  it.  *  •  * 
Q.  Where  did  you  Bay  ^our  mother  was?  A. 
She  was  right  hehind  bim.  Q.  What  was  she 
doing?  A..  Trying  to  get  him  off.  Q.  Was  she 
having  any  efEect,  or  was  she  able  to?  A.  She 
didn't  seem  to.  Q.  Couldn't  yon  tell  whether 
she  was  getting  him  off?   A.  Well,  she  wasn't 

Setting  him  off.  Q.  You  say  you  and  him  had 
ad  no  difficulty  at  all?  A.  No,  sir;  never  had. 
Q.  The  only  thing  you  had  done  was  to  protest 
against  his  treatmeut  of  your  mother?"  A,  Yes, 
sir ;  that  is  alL  Q.  Was  your  father  in  the  habit 
of  drinking?  A.  Yes.  Q.  Did  he  have  any  liq- 
uor in  the  house  at  that  time?  A.  No,  sir;  he 
drank  the  last  of  it  that  morning.  Q.  Did  he 
have  any  liquor  at  any  other  place?  A.  There 
was  at  the  station  at  Glenrock.  Q.  What  did 
he  have  there?  A.  A  keg.  Q.  It  nadn't  been 
delivered  to  the  house?  A.  No.  Q.  Do  yon 
know  where  Mote  was  at  the  time  your  faUier 
was  trying  to  get  yoa_J)y  the  throat?  A.  No; 
d  ' 

'?  - 

A.  He  had.  Q.  What  had  he  threatened  to  do? 


-    yoi  . 

I  couldn't  say.  Q.  Had  he  ever  made  any 
threats  against  the  family  prior  to  that  time? 


A.  Well,  he  said  he  would  kill  us  all  if  ws 
ever  tried  to  do  anything  with  bim.** 

On  redirect  examination  be  was  asked 
whether  bis  flither  stnick  him  in  the  face 
with  his  fist  or  bis  open  band.  He  answered: 

"I  think  it  was  bis  open  band;  he  was  try- 
ing to  catch  me  by  the  neck,  and  I  was  trying 
to  guard  him  otC." 

Mote  Mortlmore  related  what  occurred  oa 
that  morning  as  follows: 

My  oldest  brother  got  up  first,  and  my  yoang- 
est  brother,  Dewey,  he  told  me.  "I  can  beat 
you  dressing."  I  told  him.  "I  don't  think  you 
can,"  and  he  Jumped  out  of  bed  and  went  to 
dressing,  snd  I  waited  until  he  was  almost 
dressed ;  then  I  got  up  and  commenced  to  dress, 
and  after  he  got  dressed  be  said,  "I  told  you 
I  could  heat  you,"  and  he  went  on  down  stairs. 
By  the  time  he  got  to  the  bottom  of  the  steps  Z 
was  at  the  top  steps  ready  to  come  down,  and 
he  went  on  down  iuto  the  dining  room  and  waa 
putting  on  his  overshoes  when  I  got  down  the 
steps,  and  my  coat  was  banging  by  the  dining 
room  door,  and  the  door  waa  open.  I  walked  out 
to  the  door  and  got  my  coat,  and  when  I  turned 
around,  putting  it  on^  Dewey  walked  out  into 
the  kitchen  right  behind  me.  I  went  on  out 
and  started  to  do  the  chores,  and  Dewey  come 
out  and  helped  me.  After  we  got  through,  we 
went  in  the  house,  and  he  told  me,  "Let's  play 
some  music."  I  told  him,  "AU  right"  I  eot 
the  violin  and  he  got  the  guitar,  and  he  end  I 
sat  in  the  dining  room  by  the  stove  and  played 
until  mv  mother  faoUerea  breakfast.  I  got  np 
to  put  the  violin  away.  He  told  me,  "Don't  put 
it  away ;  we  will  play  a  tune  or  two  after 
breakfast"  I  told  him,  "No;  I  have  to  make 
oR  an  order  after  breakfast,  and  I  want  to  ^t 
tlirougb  in  time  so  that  my  father  can  catch  the 
train  to  Douglas,"  So  1  put  the  violin  away 
and  walked  over  and  sat  down  to  the  table. 
Just  after  I  sat  down  my  mother  adced  my 
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father  if  he  wanted  some  oatmeal.  He  says: 
"Xo;  where  i»  the  gravy?"  She  says,  "I  «m 
Roing  to  get  it  dow."  She  was  going  to  the 
safe  then  after  a  howl.  He  commesceu  awenr- 
ing  at  her,  and  jumped  np  and  went  out  to  the 
kitchen  with  his  plate  and  was  helping  himself 
to  gravy,  and  my  oldest  brother  told  aim  that 
he  was  not  acting  the  man.  He  .whirled  around. 
The  kitchen  cabinet  was  sitting  right  by  the 
kitchen  door  leading  into  the  dining  room. 
He  put  his  plate,  kind  of  pitched  it  over  on  the 
table.  He  says,  "Why,  God  damn  ^our  soul! 
I  will  choke  you  to  death !"  Be  ran  in  and  my 
oldest  brother  jumped  to  get  np  from  the  table. 
Ho  knocked  him  Into  the  window  and  had  him 
down  so  be  couldn't  do  a  thing,  and  grabbed 
him  by  the  throat.  My  brother  threw  up  his 
bands  and  tried  to  catch  him.  and  instead  of 
catching  him  by  the  throat  he  got  him  by  the 
face.  One  finger  was  In  his  left  eye.  I  tried 
to  get  around  the  table  to  him,  and  when  he 
knocked  him  back  and  grabbed  him,  blood  com- 
menced running  down  my  brother's  face  and  on 
taj  father's  hand.  It  looked  as  if  he  pulled 
all  the  skin  and  meat  off  of  my  brother's  face 
as  his  hand  come  off,  and  I  thought  that  my 
oldest  brother  was  hurt  pretty  bad  n-om  the  way 
it  looked.  Just  then  uie  gun  popped,  and  he 
fell.  My  oldest  brother  was  trymg  to  get  up  at 
that  time.  Q.  What  was  done  at  that  time? 
A.  Well,  we  were  all— we  didn't  know  what  to 
do— it  cul  happened  so  quick  that  we  didn't 
hardly  realize  what  bad  happened,  and  as  soon 
as  he  fell,  I  whirled  and  looked  at  the  door 
where  the  guns  all  sat  There  was  no  one  in 
sight,  all  the  gnns  was  sitting  in  the  corner 
where  they  always  sat.  We  went  out  into  the 
kitcbeo,  and  I  helped  my  mother  to  the  lounge, 
and  we  got  her  some  water.  After  that  I  went 
back  into  the  room  where  my_  father  was,  and  I 
stayed  there  with  him  for  quite  a  while.  I  then 
took  all  the  guns  out  of  that  room  and  put  them 
in  another  room. 

He  said,  further,  that  his  mother  followed 
his  father  into  the  dining  room,  when  he  said 
that  he  would  choke  Alla's  head  off,  and  took 
hold  of  him  saying:  "Papa,  you  wouIdD't 
treat  Alia  that  way  at  the  breakfast  table, 
would  you;"  that  he  paid  no  attention  to  her, 
but  kept  right  on,  and  he  (the  witness)  tried 
to  get  around  to  him,  but  it  all  happened  in 
a  few  seconds;  also  that  his  father  com- 
menced cussing  his  mother  before  he  got  up 
from  the  table,  and  kept  cussing  her  nntll 
Alia  told  him  he  didn't  think  be  was  acting 
the  man. 

Mrs.  Mortimore  In  her  testimony  men- 
tioned the  violin  and  guitar  playing  by  Dew- 
ey and  Mote,  and  stated  the  other  facts  suh- 
stantlally  as  above.  She  testified  as  to  the 
remarks  preceding  the  assault  as  follows: 

"I  asked  Mr.  Mortimer  if  he  watjted  oatmeal. 
He  said,  no;  he  wanted  gravy.  'Where  is  the 
gravy?'  I  hadn't  yet  put  the  rest  of  the  break- 
fast on  the  table.  So  I  told  him,  *I  will  get 
gravy,  and  put  the  rest  of  the  breakfast  on  the 
table.'  He  commenced  to  swear,  and  be  savs,  'I 
don't  need  any  woman  to  wait  on  me.  I  will 
wait  on  myself:'  so  he  took  his  plate  and  he 
went  to  the  stove  and  was  helping  himself  to 
gravy.  In  the  meantime  he  was  talking  very 
unkind  against  me.  I  went  to  the  safe  to  get 
the  bowl  to  pour  the  gravy  out  when  he  left 
the  chair.  Alia  says  to  him,  he  aaya,  'Pa,  why 
don't  you  act  like  a  man  and  have  some  prin- 
ciple/ or  something  to  that  effect,  and  he  turned 
from  the  stove  and  started  back  to  the  dining 
room.  He  set  his  plate  down  on  the  table,  awore 
to  Alia,  and  said  'I  will  choke  your  head  off,'  or 
he  'will  choke  him  to  death'— I  couldn't  aay,  the 
one  or  the  other." 


It  was  also  shown  by  the  testimony  of 
Mote  Mortimore  that  when  the  deceased  was 
under  the  Influence  of  liquor  be  was  very 
quarrelsome,  troublesome,  and  domlmiting, 
and  would  jump  on  to  people  and  hit  them 
with  anything  he  bad  In  his  hands  If  they 
did  not  do  just  as  he  wanted  them  to  do; 
also,  in  answer  to  a  question  as  to  his  habit 
in  regard  to  going  armed,  that  he  carried  a 
45  automatic  whenever  he  went  any  place, 
and  lots  of  tiiues  when  on  the  ranch,  and 
that  he  had  two  pistols,  one  of  wblcb  be 
kept  under  his  pUlow  and  the  other  hanging 
by  the  bead  of  the  bed;  that  he  frequently 
made  threats,  some  of  the  times  when  the 
whole  family  was  .present,  to  use  those  pis- 
tols on  his  mother  and  the  whole  family, 
saying  that  he  would  kill  the  whole  family  if 
he  started  in  on  any  of  tbem;  that  such  re- 
mark was  made  a  number  of  times,  and  that 
be  also  had  said  in  the  presence  of  defendant 
and  Alia  that  if  he  ever  killed  one  member  of 
the  family  tie  would  kill  them  all;  that  on 
the  evening  prior  to  tbe  killing,  in  the  conver- 
sation wltb  Mote  in  tbe  dii^ng  ro<»n,  the 
deceased  said  to  him:  "I  will  see  all  of  you 
buried."  Mote  also  testified  that  when  the 
deceased  was  assaulting  Alia  at  tbe  time  of 
tbe  bomidde,  bis  face  was  white  and  bis 
teeth  gritted  and  be  was  scary  looking. 

The  defendant  was  permitted  to  show  that 
on  one  occasiMi  when  tbe  deceased  wanted 
some  writing  paper  tbe  defendant  went  from 
the  dining  room  where  tbey  were  to  the  desk 
in  tbe  sitting  room  to  see  if  he  could  get  some 
for  him,  and  the  rest  of  the  family,  except 
Dewey  and  tbe  deceased,  went  up  stairs; 
that,  bearing  a  racket  down  stairs,  tbey  rush- 
ed down,  and  found  tbe  deceased  on  top  of 
Dewey  on  tbe  floor  in  tbe  sitting  room ;  that 
be  had  Dewey  by  tbe  hair  with  one  band, 
and  when  tbe  others  went  in  the  deceased  got 
np,  walked  into  tbe  dining  room,  got  all  his 
guns  and  pistols,  all  loaded,  and  pot  them 
on  the  desk  In  front  of  blm ;  that  tbe  rest  ot 
them  thcQ  left  the  house,  for  tbey  were  afraid 
the  deceased  might  use  the  guns;  that  Alia 
went  out  first  and  saddled  bis  horse,  saying 
he  was  going  to  have  the  lather  arrested,  and 
the  mother  asked  him  not  to  do  it  for  the 
sake  of  the  family;  and  that  be  had  said 
that  if  anybody  ever  came  to  arrest  him,  he 
would  kill  them  if  posrtble. 

The  several  offers  to  prove  other  spedflr 
acts  of  violence  by  the  deceased  known  to 
def^dant,  wUch  were  ex<^ndedl,  as  well  as 
the  tbreataiing  remarks,  were  made  after 
objections  had  been  sustained  to  questions 
intended  to  bring  out  tbe  facta  stated  In  tbe 
offers.  It  was  sought  to  prove  thereby  that 
on  tbe  morning  of  tbe  shooting,  and  just 
prior  thereto,  tbe  deceased,  when  passing  Mrs. 
Mortimore,  one  of  whose  legs  was  crippled 
from  Inflammatory  rheumatism  and  the  knee 
swollen,  kicked  her  on  that  leg  and  laughed 
when  she  screamed ;  that  a  short  time  before 
the  homidd^  in  the  presence  of  Alia,  M<^ 
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and  the  defendant,  the  deceased  caught  Mrs. 
Mortlmore  by  the  hair  of  her  head  and  beat 
her  head  against  the  wall,  and  the  Bons  were 
afraid  to  Interfere  and  protect  her ;  that,  in 
the  presence  of  AUa,  Mote,  and  the  defendant, 
the  deceased  on  two  occaslcms  brutally  aa- 
saulted  their  sister,  19  years  old,  on  one  of 
the  occasions  knocking  her  down  and  t>eating 
her,  and  on  another  knocking  her  down  and 
beating  her  bead  upon  the  floor^  that  on 
other  occasions  the  deceased  mistreated  hfer 
In  the  presence  of  Alia,  Mote,  Mra.  Mortl- 
more, and  the  defendant,  by  twisting  ber 
arm  so  that  the  bones  would  stick  out  and  the 
onn  remain  8w<dlen  tor  weeks  at  a  time; 
tliat  dnrtng  the  spring  preceding  the  hmnl- 
dde,  when  the  defendant  had  been  ill  at  Gas- 
per and  was  home  at  the  ranch  and  an  in- 
valid,  the  deceased  knocked  him  down,  got 
his  head  imder  the  safe,  and  was  on  top  of 
him  beating  him,  when  he  was  Induced  to 
get  off  and  let  him  alone,  that  assault  occur- 
ring after  the  deceased  had  ordered  the  de- 
fendant to  get  up  and  go  to  the  field  ai^ 
mow  the  latter  bad  said  that  he  was  ill  and 
unaUe  to  go;  that  in  July,  1914,  tb»  deceased 
assaulted  Mrs.  Mortlmore  at  s  neighbor's 
ranch,  where  they  were  vlsltlns,  whldi  re- 
sulted in  bladElng  her  eyes,  and  when  ehe 
returned  home  with  her  eyes  still  blade  and 
swollen  she  told  the  three  sons  and  the  other 
members  of  the  family  of  said  assault,  and 
that  it  was  the  cause  of  ber  eyes  being  In 
that  condition;  also  that  In  the  presence  of 
Alia,  Mote,  the  defendant,  and  other  members 
of  the  family  the  deceased  made  threats  to  or 
concerning  Mrs.  Mortlmore,  at  one  or  more 
times  saying  that  he  would  strangle  her. 
twisting  his  hands  around  to  show  how  he 
would  do  it,  and  at  other  times  that  she  would 
wake  up  some  morning  and  find  her  stomach 
full  of  lead,  or  that  be  would  shoot  seven 
balls  Into  ber  stomach  and  the  other  Into 
his  own ;  that  the  deceased,  in  the  presence 
of  the  three  sons  and  others,  used  vulgar  and 
indecent  language  to  Mrs.  Mortlmore,  and 
called  her  a  brutal  offensive  name  and  ad- 
dressed the  sister  by  certain  offensive  and 
insulting  epithets,  stated  in  the  offer. 

It  appears  that  the  evidence  of  these  facta 
was  offered  to  show  the  defendant's  knowl- 
edge of  the  character  of  the  deceased  for  vi- 
olence and  brutality  based  upon  his  own 
observation.  For  that  purpose,  where  there 
is  evidence  tending  to  Ebow  that  the  defend- 
ant acted  In  self-defense,  or,  as  In  this  case, 
in  defense  of  another,  evidence  of  spedflc 
acts  of  violence  by  deceased  in  the  presence 
of  defendant,  or  communicated  to  him  be- 
fore the  luHDldde,  is  held  to  be  admissible  by 
many  of  tSie  antboriUes,  and  we  think  upon 
strong  and  convlndng  grounds.  It  is  true 
that  the  general  rule  permits  the  duuncter  of 
the  deceased,  when  admissible  at  all,  to  be 
shown  only  by  evidence  bf  general  reputation, 
and  not  by  evidence  <^  wedflc  acts.  Evi- 
dence of  the  violent  and  dangerous  character 


of  the  deceased  known  to  the  defendant  Is 
admissible,  where  there  Is  evldraice  tending  to 
prove  that  the  latter  acted  in  self-defense,  or 
in  defense  of  another  for  whom  he  might 
rightfDlly  so  act,  as  an  aid  in  determining 
the  reasonableness  of  the  defendant's  appre- 
hension of  danger  at  the  time  of  the  homldde. 
1  Wharton's  Or.  Ev.  (10th  Ed.)  (  63A.  And 
it  Is  held  competent  to  show  sudi  character 
by  evidence  of  general  reputation  In  the  com- 
munity, on  the  theory  that  the  defendant  may 
be  presumed  to.  know  the  general  repntatltm 
of  the  deceased  In  that  respect  But  in  sev- 
etnl  wdl-reastmed  cases  it  is  held  that  for- 
mer spedflc  acts  of  violence  of  the  deceased, 
showing  his  brutal  or  dangoons  dispo^titm 
and  character,  known  to  the  defendant,  tbat 
is,  acts  committed  in  bis  presence,  or  com* 
munlcatied  to  him  before  the  homldde,  are 
admissible  in  evidence,  not  for  the  purpose, 
primarily,  of  showing  the  deceased's  charac* 
ter,  but  to  explain  the  defendant's  motive 
and  what  he  miipiit  reasonably  have  appre- 
hended as  to  the  danger.  People  t.  Curtis, 
52  Mich.  616, 18  N.  W.  385;  People  r.  Harris. 
05  Mich.  87.  54  N.  W.  618;  People  v.  FarreU, 
187  Mich.  127.  100  N.  W.  2Hl  State  v.  Bur- 
ton, 63  Kan.  002,  66  Pac.  683;  Boyle  t.  State, 
97  Ind.  822;  Sneed  v.  Terr.,  16  OkL  641,  S6 
Pac.  70,  8  Ann.  Cas.  354;  Bailey  v.  People. 
54  Cola  837,  130  Pac  832,  45  U  B.  A.  (K. 
S.)  145.  Ann.  Oas.  lOUO,  1142;  Bowlus  t. 
State.  130  Ind.  227,  28  N.  E.  1115;  State  t. 
Belrd,  118  Iowa,  474.  92  N.  W.  604;  Bell  t. 
State,  69  Ark.  148.  01  8.  W.  918,  88  Am.  St. 
R^.  188;  Commonwealth  v.  GarandKwkle, 
261  Pa.  247,  00  AtL  513;  CampbeU  v.  Com- 
monwealth, 88  Ky.  402,  U  S.  W.  200,  21 
Am.  St  Rep.  848 ;  State  T.  F^r,  27  Moat 
451,  71  Pac.  668;  VoBtet  t.  State,  102  Tenn. 
33,  49  S.  W.  747,  78  Am.  St  Rep.  855;  State 
V.  WiUiams.  168  N.  a  191«  83  S.  B.  714;  Bol- 
lock V.  States  78  Tex.  Gr.  B.  419.  165  S.  W. 
106;  WlUlams  v.  State.  44  Tex.  Or.  R.  300, 
70  8.  W.  756. 100  Am.  St  Rep.  865.  See,  also. 
Wharton  on  Homldde  &d  Ed.)  g  273;  6  Ency. 
Ev.  780 ;  note  to  Sneed  v.  Terr.,  In  8  Ann.  Cas. 
357;  note  to  State  v.  Feeley,  8  U  R.  A.  (N. 
S.)  372;  and  note  to  State  t.  Thompeon,  124 
Am.  St  Rep.  1020,  1030. 

The  authorities  to  the  contrary  seem  to 
regard  such  evidence  as  an  attempt  to  show 
the  character  of  the  deceased.  But  we  tbink 
the  distinction  between  evidence  for  that  pur- 
pose and  evidence  to  show  defendant's  ac- 
tual knowledge  of  the  deceased's  character. 
In  such  cases.  Is  coming  to  be  more  generally 
recognized,  and  that  it  is  a  reasonable  one. 
The  reason  for  It  appears  to  us  to  be  at  least 
as  strong,  If  not  stronger,  than  that  which 
permits  proof  of  the  general  reputation  of  the 
deceased  for  violence^  Upon  tlils  question 
the  court,  in  Sneed  t.  Territory,  supra,  eay: 

"If  the  offer  of  evidence  under  consideration 
here  can  be  classed  as  an  attempt  to  prove 
cbaracter  or  reputation  by  spedSc  acts,  then 
it  falls  within  an  exception  to  the  general  rule; 
but  we  tlunk  that,  while  the  evidence  sought  to 
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be  iatrodaced  may  tend  to  show  the  character 
of  the  deceased,  yet  the  purpose  of  its  iatro- 
duction  and  the  reason  for  iti  adroisaibility 
was  that  it  showed  knowledse  In  the  defendant 
of  the  violent  temper  of  the  deceased.  *  *  * 
The  knowledge  of  the  defendant,  derived  from 
such  personal  observation,  as  well  as  other- 
wise ot  the  violent  temper  of  the  deceased, 
and  his  liabilitr  to  attack  persons  without  cause, 
is  a  moat  important  circumstance  in  determin- 
ing  from  the  standpoint  of  the  accused  the  rea- 
sooableoess  of  the  danger  apprehended  by  him, 
and  from  which  the  defendant  might  estimate 
the  conduct  of  the  deceased,  the  character  of 
ihe  attack  made  upon  him,  and  what  one  migbt 
expect  from  bis  assailant,  as  well  as  that  wbic^ 
he  might  at  the  moment  deem  necessary  to  guard 
himself  against.  Certainly  the  knowledge,  de- 
rived from  thia  source,  of  the  acts  of  tne  de- 
ceased showing  his  disposition  for  violence  and 
a  depraved  condition  of  mind,  would  be  as  like- 
ly, or  more  likely,  to  affect  the  mind  of  the  de- 
fendant than  general  information  be  mi^bt  have 
obtained,  in  common  with  the  commumty,  that 
the  deceased  was  a  man  of  high  temper  and  vio- 
lent  disposition  when  in  a  state  of  intoxica- 
tion." 

In  Boyle  v.  State,  supra,  In  holding  that  It 
was  error  to  exclude  communications  made 
to  the  defendant  by  the  deceased  the  night 
before  the  homicide,  to  the  eCFect  that  he  had 
shot  one  man  and  stabbed  another,  the  court, 
by  Niblaac.  J.,  say: 

"As,  in  personal  conStcts,  every  man  is  per- 
mitted, within  reasonable  limits,  to  act  upon 
appearances  and  to  determine  for  himself  when 
be  is  in  real  danger,  it  would  seem  to  follow, 
as  an  inevitable  consequence,  that  whoever  re- 
lics upon  appearances,  and  a  reasonable  deter- 
minati<Mi  upon  such  appearances,  as  a  defmse 
in  a  case  of  homicide,  ought  to  be  allowed  to 

Erove  every  fact  and  circumstance  known  to 
im,  and  connected  with  the  deceased,  which 
was  flurly  calculated  to  create  an  apprehension 
for  his  own  aafety.  Any  narrower  rule  than 
this  would,  we  think,  prove  inadcQuate  to  full 
justice  in  all  cases  of  bomicid&  and  would,  in 
many  cases,  operate  as  a  serions  abridgment 
of  the  law  of  self-defense." 

The  principle  i>emiittlng  this  kind  of  proof 
to  show  the  defendant's  knowledge,  as  bear- 
ing upon  the  reasonableness  of  his  appreheu- 
■ioQ  of  danger  at  the  time  of  the  homicide. 
Is  approved  In  Wlgmore  on  Evidence,  .where- 
in the  learned  author  says  that: 

"The  fact  that  the  circumstance  creating  ap- 
prehension is  a  single  act  or  aeries  of  acte,  in- 
stead of  a  general  character,  does  not  neces- 
sarily destroy  its  capacity  to  create  apprehen* 
sion.  Nor  does  its  distance  in  time  from  the 
moment  of  the  affray  necessarily  have  that  ef- 
fect. Such  particular  acta  may  or  may  not  in 
a  given  case  be  calculated  to  create  apprehen- 
sion ;  but  there  is  no  reason  for  a  fixed  rule  of 
exclusion,  invariably  forbidding  their  consid- 
eration. •  •  •  Nevertheless,  in  the  major- 
ity of  jurisdictions,  such  evidence  was,  for  a 
long  time,  absolutely  excluded.  In  some  in- 
stances this  was  probably  due  to  a  notion  that 
the  deceased's  character  is  sought  objectively  to 
be  shown  by  particular  acts;  but  the  real  pur- 
pose is  merely  to  show  such  ctmduct  as  would 

Jiattirally  exate  apprehension,  whether  it  ob- 
ectively  indicates  a  fixed  train  of  character  or 
not.  Certainly  all  the  analogies  of  the  law 
(apart  from  the  common  sense  of  the  situation) 
favor  luch  evidence.  •  •  •  The  true  solu- 
ti(Hi  is  to  exercise  a  discretion,  and  to  admit 
sndi  facts  when  common  sense  tells  us  that  they 
could  legitimately  affect  a  defendant's  appre- 
lieosiMis.  The  state  of  the  law  in  more  recoit 
tijues  has  oome,  on  the  whole,  to  favor  ths  ad- 


I  missibility  of  sndi  bets."   1  yntman  on  Br. 

1248. 

In  the  Mlddgan  Case  of  People  v.  Harris, 
supra,  after  stating  that  It  was  comprtent 
for  the  defense  to  show  any  facts  calculated 
to  affect  the  mind  of  the  accused  or  to  war- 
rant Us  utprebension  of  danger,  tbe  court 
say: 

"Suppose  that  the  defense  could  have  shown 
that  the  accused  had  been  informed  of  tbe  fact, 
or  had  had  personal  knowledge  (tf  the  fact,  that 
in  another  encounter  the  deceased  had  brutally 
kicked  or  bitten  or  choked  or  stamped  upon 
his  antafTonist,  can  it  be  said  that  such  knowl- 
edge or  information  would  not  have  materially 
increased  bis  apprehension  of  danger?  •  *  • 
His  guilt  must  depend  npw  the  drcnmstances 
as  th^  appeared  to  him.  and  his  mental  condi- 
tion must  necessarily  be  materially  affected  by 
any  knowledge  he  possessed  of  the  physical 
strength  or  violent  temper  of  tbe  deceased,  or 
bis  violence  when  in  anger." 

And,  after  referring  to  Hurd  v.  People,  25 
Mich.  405,  the  court  further  say: 

"Tbe  language  of  that  case  is  equally  appli- 
cable to  this,  for  knowledge  obtained  from  wiets 
or  &om  personal  observation  of  particular  acts 
of  violence  would  be  as  likely  to  affect  the  mind 
of  the  prisoner  as  general  information  that  be 
might  have  obtained,  in  common  with  the  com- 
munity, that  deceased  was  a  man  of  Ugh  tem- 
per." 

The  underlying  principle  is  that  stated  In 
Bishop's  New  Crlmbsal  Procedure  (2d  Ed.) 
vol.  3.  S  610,  as  foUows: 

"Under  a  claim  of  self-defense,  where  the  ne- 
cessity of  the  defendant's  resorting  to  it  should 
be  judged  of  by  the  facts  as  they  appeared  to 
bim,  whatever  they  truly  were,  be  may  give 
in  evidence  whatever  he  knew  of  ttie  character, 
prior  contduct.  threats,  or  other  utterances  of 
the  person  with  whom  he  was  contending,  which, 
not  as  showing  that  the  man  was  bad,  but  that 
in  the  speciu  Instance  and  circumstances  he 
was  dangwouB,  might  reasonably  have  place 
among  the  considerations  guiding  bis  actions." 

And  In  Wharton's  Criminal  Evidence,  | 

84: 

"Taking  tbe  authorities  as  a  whole,  therefore, 
we  may  bold  that  it  is  admissible  for  the  de- 
fendant, having  Srst  established  that  he  was 
assailed  by  the  deceased,  and  in  apparent  dan- 
ger, to  prove  that  tbe  deceased  was  a  person  of 
ferocity,  brutality,  vindictivenees,  and  of  ex- 
cessive strength;  such  evidence  being  offered 
for  tbe  purpose  of  showing,  either:  (1)  That 
the  defendant  was  acting  in  terror,  and  hence 
incapable  of  that  specinc  malice  necessary  to 
constitute  murder  in  the  first  degree;  or 
that  he  was  in  such  apparent  extremity  as  to 
make  out  a  case  of  self-defense;  or  (3)  that  the 
deceased's'  purpose  in  encountering  the  defend- 
ant was  deadly.  •  •  •  And  it  cannot  now 
be  questioned  that  this  is  the  universal  rule  in 
this  country  and  in  all  prosecutions  for  luHnl- 
cide,  where  the  defense  is  self-defense;  proof 
of  the  dangerous  character  of  the  deceased, 
known  to  the  defendant,  and  affording  him  rea- 
sonable grounds  for  belief  that  he  was  in  Im- 
minent danger  of  d«ith  or  great  bodily  harm  at 
the  hands  of  the  deceased,  only  averted  by  the 
taking  of  life,  is  relevant." 

The  court,  by  McClain,  J..  In  State  v.  B^rd, 
supra,  say  that  the  admission  of  evidence, 
showing  the  violent,  quarrelsome,  or  reckless 
disposition  of  the  deceased,  or  his  previous 
threats  towards  tbe  defendant,  if  known  to 
the  defendant  at  the  time  of  tbe  affray. 
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where  self-defense  Is  relied  on,  fs  under  the 
well-establisbed  principle  that  one  who  Is  as- 
saulted and  Is  acting  In  self-defense  Is  Justi- 
fied in  determining,  as  a  reasonable  person, 
the  extent  of  Uie  peril  In  whldi  be  Is  placed, 
by  taking  Into  consideration  the  violent  char- 
acter or  previous  threats  <rf  his  assailant,  as 
known  to  him;  and: 

"In  the  application  of  this  principle  It  has 
been  held  that  instances  of  specific  acta  of  vio- 
lence to  others  OD  the  part  of  the  deceased, 
whidi  had  come  within  defendant's  observation, 
or  bad  been  communicated  to  him,  may  be 
BhO¥m"  (citing  People  v.  Harris,  supra). 

And  upon  that  principle,  and  apparently 
approving  the  rule  as  applied  In  tb»  case 
dted  admitting  evidence  of  specific  acts  of 
violence  to  others.  It  was  held  to  be  error  to 
exclude  evidence  of  acts  of  as^ression  by  the 
deceased  towards  other  persons  a  short  time 
before^  and  in  the  course  of  his  progress  to 
the  scene  of  the  affray  in  which  he  was  killed 
by  the  defottdant,  though  audi  acts  were  not 
known  to  the  defendant ;  it  appearing  that  the 
defendant  dalmed  to  have  acted  in  s^-de- 
fenscL 

We  are  convinced  that  the  better  reasoning 
sustains  the  rule  that  such  evidence  is  admis- 
sibly under  a  claim  of  sdf-defense,  where 
there  is  evidence  tending  to  support  It,  when 
the  facts  migtA  have  affected  defendant's  ap- 
prebenslona.  There  was  in  this  case,  not 
merely  an  Impending  assault  by  the  deceased 
upm  tiie  d^endant's  brother,  but  an  actual 
and  violent  assault  by  one  of  greater  strength 
and  with  the  advantage  of  position,  im- 
mediately following  a  threat,  seemingly  made 
in  anger,  which.  If  carried  out,  might  result, 
not  only  In  great  bodily  harfia  to  the  one  as- 
sailed, but  the  taking  of  his  life.  That 
he  was  in  danger  of  some  bodily  harm  was 
apparent  The  question  Uien  was  the  prob- 
ablll^  of  the  assault  oHitinuing  and  the  ex- 
tent of  the  danger:  and  we  think  It  dear 
that  the  defendant's  apprehension  as  to 
that  matter  might  reasonably  have  been  af- 
fected by  his  knowledge  of  the  previous  as- 
saults upon  himself,  bis  mother,  and  sister. 
We  are  of  the  opinion,  therefore,  that  the  evi- 
dence to  show  sudi  acts  was  admissible, 
and  that  its  exclusion  was  error  and  preju- 
dicial; and  the  prejudice  was  enhanced  by 
the  conflict  in  the  evidence  respecting  the 
general  reputation  of  the  deceased.  We  in- 
clude In  this  the  evidence  offered  to  show  the 
assault  by  the  deceased  upon  his  wife  when 
visiting  at  another  ranch,  and  immediately 
communicated  by  the  latter  to  the  defend- 
ant uid  his  brothers  in  explaining,  on  her 
return  home,  what  caused  her  eyes  to  be 
blackened  and  swollen.  The  mistreatment  of 
Mrs.  Mortlmore  by  the  deceased  on  the  morn- 
ing of  and  Just  before  the  bmnidde  by  kick- 
ing and  hurting  her  crippled  leg  was  clearly 
admissible  for  the  reason  aforesaid,  and  also 
as  showing  the  state  of  mind  of  the  deceased 
at  the  time. 

[7]  The  offers  to  prove  certain  threats  con- 
cendng  Mrs.  Mortlmore,  not  accompanied  by 


any  assault  or  followed  by  an  attempt  to 
carry  out  either  threat,  were  properly  ex- 
cluded. We  are  not  prepared  to  hold  that 
mere  threats  may  show  a  violent  and  dan- 
gerous character.  8udi  threats,  thotu^  sug- 
gestive of  an  ugly  temper  or  a  mean  and 
brutal  dlspo^tion,  m\gbt  be  made  wlthoot 
any  intent  of  cariying  the  same  Into  execu- 
tion, or  by  one  never  guilty  of  a  violent  as* 
sault  upon  another  person.  The  only  possi- 
ble ground,  it  seons  to  us,  upon  whldi  th^ 
could  be  deemed  to  have  affected  the  defend- 
ant's iu>prehension8  would  be  that  they  might 
have  added  something  to  the  defradant's 
knowledge  of  the  deceased's  diaracter,  bi 
connection  with  the  vi(^ent  acts  known  to 
him.  But  it  was  not  offered  to  show  that 
they  were  in  fact  connected  with  those  acts, 
and  we  think  it  would  he  going  too  fhr  to 
hold  sudi  Isolated  threate  admissible  as 
bearing  upon  what  the  defendant  may  rea- 
sonably have  apprehoided  at  the  time  of  the 
homldde,  fnmi  his  knowledge  of  the  de- 
ceased's character.  Threatening  remarks 
and  conduct  of  the  deceased  towards  or  con- 
cerning the  family  were  allowed  to  be  proven, 
and  we  think  propwly. 

[I]  The  evldoice  offered  to  prove  tliat  the 
deceased  had  addressed  his  wife  and  dauslL- 
ter  1^  abusive  or  Insulting  ^tbets  was 
properly  exdnded.  We  are  unaUe  to  see  how 
that  fact  could  have  had  any  legitimate  ef- 
fect upon  what  the  defendant  may  have  rea- 
sonably aivr^iended. 

[I]  Xirrcnr  Is  assigned  iQMm  the  refusal  of 
the  court  to  permit  Mote  Mortlmore  and  Mrs. 
Mortlmore,  In  answer  to  questions  propounded 
to  them  for  that  purpose,  to  steto  whether 
the  defendant  was  happy  or  angry  on  the 
morning  and  at  the  time  of  the  homldde. 
The  gaestlcms  propounded  to  Mote  were: 

"What  was  Dewey's  frame  of  mind  that  morn- 
ing, if  you  could  determine  from  his  conduct  and 
actions?"  "What  would  you  aay  as  to  whether 
or  not  he  was  in  a  happy  frame  of  mind?"  "Do 
you  know  whether  or  not  he  was  angry  that 
morning?" 

He  was  also  asked: 

"What  were  Dewey's  actions  to  Indicate 
whether  he  was  in  a  happy  or  nnhap^  frame  of 

mind?" 

The  answer  to  the  last  quesUon,  "He  aeon- 
ed  to  be  happy,"  was  stricken  out  <m  objec- 
tion that  It  was  a  conclusion.  B^re  the 
question  asking  him  if  he  conld  say  wheth* 
er  or  not  the  detendant  was  in  a  happy  frame 
of  mind,  the  witness  had  aflSrmatively  an- 
swered the  question  it  he  could  d^ermine 
whether  or  not  he  was  in  such  a  frame  of 
mind.  These  qnesUons  were  asked  by  coun- 
sel for  defendant  on  direct  examination. 
Mrs,  Mortlmore  was  asked  this  question, 
"Was  Dewey  angry  at  the  time  that  he  shot, 
as  far  as  you  knew?"  She  answered.  "He 
was  not.**  An  objection,  then  Interposed,  was 
sustained,  and  tibe  ruling  enepted  to.  But 
she  was  next  asked  whether  she  knew  at 
that  time  whether  or  not  be  was  angry  or 
what  the  condition  was,*  and  she  answered: 
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**I  don't  tblnk  he  was.  There  wsa  Bothing 
happened  to  caose  him  to  be  angry." 

Because  of  this  answer,  which  remained  in 
the  evidence,  no  prejudice  would  seem  to 
have  resulted  from  the  ruling  upon  the  pre- 
ceding question  and  answer,  even  though 
the  answer  be  regarded  as  stricken  out  It 
was  not  ordered  out,  though  the  objection 
was  sustained. 

The  right  of  a  nonexpert  witness  to  state 
Ms  opinion  regarding  the  appearance  and 
demeanor  of  another  was  considered  in  Horn 
V.  State.  12  Wyo.  80,  at  pages  14a-152,  73 
Pac.  705,  wherein  it  was  held  that  a  witness 
was  properly  permitted  to  state  the  manner 
of  the  defendant  as  to  sincerity  In  making  an 
alleged  confession.  It  was  held  that  the  tes- 
timony was  admissible  under  the  rule  allow- 
ing nonexpert  witnesses  to  state  their  opinion 
concerning  another's  appearance  and  de- 
meanor, which  are  incapable  of  adequate  de- 
scription by  other  means;  and  we  stated 
that  such  opinions  are  received  on  the 
ground  of  necessity,  since  from  the  nature 
of  the  fact  sought  to  be  elicited  no  better  evi- 
dence Is  obtainable.  A  number  -of  cases  an- 
nouncing that  rule  were  cited,  and  we  quoted 
with  approval  from  Hardy  v.  Merrill,  56  N. 
H.  227,  22  Am.  Rep.  441,  among  other  re- 
marks of  the  court  In  that  case  the  follow- 
ing: 

"And  so,  also,  in  the  invefltlgatioQ  of  mental 
and  phj^chological  conditions—because  it  is  im- 
possible to  convey  to  the  mind  of  another  any 
adequate  conception  of  the  truth  by  a  recital 
of  visible  and  tangible  appearances,  because 
yon  cannot,  from  the  nature  of  the  case,  de- 
scribe emotions,  sentiments,  and  affections, 
which  are  really  too  plain  to  admit  of  conceal- 
ment, but,  at  the  some  time,  incapable  of  de- 
scription— the  opinion  of  the  observer  is  ad- 
missible from  the  necesai^  of  the  case;  and  wit- 
nesses are  permitted  to  say  of  a  penKm:  'He 
seemed  to  be  frightened;*  'He  was  greatly  ex- 
cited;' 'He  was  much  confused;'  'He  was  agi- 
tated;' 'He  was  pleased;'  'He  was  angry.*  All 
these  emtttums  are  expressed  to  the  observer  by 
appearances  of  the  countenance,  the  eye.  and 
the  general  manner  and  bearing  of  the  Individ- 
ual— appearances  which  are  plainly  enough  rec- 
ognized by  a  person  of  good  judgment,  but  which 
be  cannot  otherwise  communicate  than  by  an 
expression  results  in  the  shape  of  an  opin- 
ion." 

See  1  Wharton's  Cr.  Ev.  (10th  Ed.)  8  460 ; 
State  V.  Vanella,  40  Mont.  326,  106  Pac.  364, 
20  Ann.  Cas.  398.  We  think  It  was  competent 
for  the  witness  to  state  whether  on  the  morn- 
ing of  the  homicide  the  defendant  was  or  ap- 
peared to  be  happy  or  angry,  or  whether  at 
the  time  of  the  homldde  he  was  or  was  not 
angry,  or  what  appeared  to  be  his  mental 
condition  In  that  respect  The  matter  Is  one 
of  mixed  fact  and  opinion,  and  the  oK>ortu- 
nlty  of  the  witness  to  have  noticed  the  con- 
dition testified  about  and  how  closely  It  was 
noticed  may  be  tested  on  cross-examination, 
and  the  weight  to  be  given  to  the  testimony 
will  be  for  the  jury  to  determine. 

[10]  Other  rulings  of  the  court  relating  to 
the  evidence  here  assigned  as  error  are  dis- 
cussed In  the  briefs  nnder  the  same  head  as 


the  TuUngs  last  above  considered.  Objections 
were  sustained  to  the  following  questlonB 
propounded  to  Mote  Mortimore  by  counsel 

for  defendant: 

"When  he  was  making  this  assault  upon  your 
brothei  Alia,  state  whether  or  not  you  thought 
he  was  in  danger?"  "At  that  time  state  wheth- 
er or  not  you  thought  there  was  any  danger  of 
either  death  or  great  bodily  harm  to  your  broth- 
er Alia?' 

Whether  these  questions  called  for  the 
opinion  of  the  witness  as  to  whether  the 
danger  was  Inunlnent,  or  an  erpres^on  of 
what  he  thought  about  It  at  the  time,  the  tes- 
timony would  be  Incompetent  The  situation 
watj  caifable  of  adequate  description  without 
stating  the  observer's  Impressions  or  cmidu- 
sions  as  to  Uie  probable  result  If  It  was 
competent  to  show  what  this  witness  thought 
as  to  the  danger,  it  would  also  be  competoit 
for  the  prosecution  to  show  by  others,  U  any, 
who  may  have  been  iHBS^t,  what  they 
thought  and  tl^at  they  thou^t  dlff«ently 
aboat  it  But  the  reasonableness  of  the  de- 
fendant's apprehensions  is  not  to  be  deter- 
mined by  what  other  persons  present  at  the 
time  may  hare  thought  or  ccmcluded  as  to 
the  existence  or  imminence  of  danger. 

[11,12]  Mote  was  also  asked  by  counsel 
for  the  defendant  what  bis  fiither  was  trying 
to  do  when  he  vas  shot  An  objection  to  the 
qu^rtlon  as  calling  for  a  conclusion  was  sus- 
tained. Thereupon  be  was  asked  what  his 
father  was  doing,  which  he  answered  by  say- 
ing: *'He  was  tryine  to  get.  hold  of  n^ 
brother's  tiiroat"  A  motion  to  strike  out 
that  answer  as  not  responsive  was  sustained. 
By  the  next  question  be  was  asked  to  state 
more  In  detail  -what  the  father  was  doing, 
and  be  then  stated  that  he  had  his  brother 
down  in  the  window,  grabbed  at  his  throat, 
and  caught  him  in  the  fiice.  That  answer 
seems  to  have  explained  the  dtnaUon  suffi- 
ciently to  remove  any  prejudicial  effect  of 
the  rulings  upon  the  preceding  question  and 
answer,  if  emmeous;  and  the  witness  had 
made  a  similar  previous  statement  But  to 
say  that  one  person  was  trying  to  get  hold 
of  another's  throat  need  not  necessarily  be  a 
mere  <vtnlon  or  conclusion;  it  may  be  In- 
tended as  a  statement  of  a  fact,  as  describ- 
ing the  acts  or  movemaits  of  the  person  re- 
ferred to.  The  statement  of  a  witness,  "It 
looked  to  me  as  though  they  were  trying  to 
get  hold  of  him  to  get  him  down,"  was  held 
to  be  a  mere  conclusion,  In  State  v.  Veater, 
95  Kan.  247,  147  Paa  1114.  The  attending 
circumstances  may  tend  to  explain  what  was 
Intended,  and  whether  a  remark  about  what 
one  was  "trying"  to  do  Is  stating  a  fact  or  a 
mere  conclusion.  In  this  case  Alia  had  tes- 
tified that  his  father  was  trying  to  get  him  by 
the  throat  and  he  was  trying  to  keep  blrn 
from  It  thereby,  we  think,  evidently  Intend- 
ing tostat«  a  fact  and  not  a  mere  opinion— 
what  he  saw  and  felt  of  the  deceased's  ac- 
tions ;  probably  meaning  the  same  as  that  he 
was  clutching  at  or  reaching  for  bis  throat 
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It  Is  conceded  tbat  It  would  be  proper  to 
ask  what  the  deceased  was  doing.  And  we 
think  the  Question  eboald  be  confined  to  that 
or  to  asking  that  his  acts  or  motions  be  de- 
scribed. However,  in  view  of  the  circum- 
stances, It  seems  to  ns  that  the  answer  of  the 
witness,  "he  was  trying  to  get  hold  of  my 
brother's  throat"  might  be  fairly  understood 
to  mean,  not  what  the  assailant  had  in  mind 
to  do,  but  what  he  was  actually  doing;  as 
though  the  witness  had  said  that  he  was 
grasping  at,  or,  as  he  did  afterwards  say, 
"grabbing  at"  his  throat  While  the  matter 
is  unimportant  because  of  the  subsequent  an- 
swer and  the  previous  testimony  of  the  same 
witness,  the  answer  stricken  out  was  not,  in 
our  opinion,  clearly  Incompetent  as  a  mere 
conclusion,  or  as  not  responsive  to  the  ques- 
tion. 

[13]  On  defendant's  cross-examination  of 
Alia  Mortimore  he  was  asked,  after  having 
described,  his  fatJier  as  a  large  man  about  6 
feet  tall  and  welding  about  215  pounds,  how 
he  compared  physically  with  him  (the  wit- 
ness) and  "the  boys,"  evidently  referring  to 
Mote  and  Dewey.  He  answered  that  there 
was  no  comparison  at  all,  he  was  a  stronger 
man  than  either  of  us.  He  was  asked  how 
his  father  "would  compare  with  all  three 
of  you  In  regard  to  physical  strength."  An 
objection  to  that  question  as  calling  for  a 
conclusion  was  sustained,  and  that  ruling  is 
assigned  as  error. 

It  is  generally  held  to  be  competent  on  an 
Issue  of  self-defense,  where  the  homicide  was 
connected  with  an  actual  or  threatened  phyti- 
leal  assault  or  combat,  to  show  that  the  de- 
ceased was  a  stronger  man  than  the  defend- 
ant, as  bearing  on  the  Imminence  of  the  dan- 
ger, and  also  competent  for  the  prosecutl<Hi 
to  show  that  there  was  no  such  disparity  in 
size  or  strength  as  to  Induce  the  defendant 
to  apprehend  greater  danger  on  acconirt  of 
any  such  difference,  21  Gyc.  969,  970;  2 
Wharton's  Or.  Et.  (10th  Ed.)  |  930;  State 
T.  Nett,  50  Wis.  S24.  7  N.  W.  844.  And  the 
rule  would  no  doabt  apply  where  the  act  Is 
claimed  to  have  been  dtwe  In  defense  of  an- 
other so  related  to  the  defendant  as  to  Jnsti- 
tj  such  an  act,  since  in  such  case,  every  cir> 
cumstanoe  relevant  to  the  plea  of  s^f-defense 
Is  relevant  to  show  justification  to  the  same 
extent  as  if  the  hcMnldde  had  been  commit- 
ted in  self-defense,  and  the  person  so  Inter- 
fering Is  governed  by  the  status  of  the  one  In 
whose  behalf  he  claims  to  have  acted.  2 
Wharton's  Cr.  Ev.  (10th  Ed.)  f  932;  21  Oyc. 
972;  Trapp  v.  T«Tit0T7,  225  Fed.  968,  141 
C.  C.  A.  28. 

But  tbe  authorities  are  in  conflict  respect- 
ing the  method  of  such  proof.  The  majority 
of  tbe  decisions  sustain  the  right  to  show  the 
difference  in  physical  strength  by  the  direct 
statement  of  a  witness  competent  to  speak 
upon  the  matter  that  the  assailant  or  the 
assailed  was  tbe  larger  or  stronger.  Wll- 
klns  T.  State,  98  Ala.  1. 13  Sooth.  312;  Oom- 


monwealth  v.  Barnacle,  134  Mass.  215,  45 
Am.  Rep.  319;  Brownell  t.  People,  38  Mich. 
732:  State  v.  Crea,  10  Idaho,  88,  76  Pat 
1013;  State  v.  Buster,  28  Idaho.  110,  152  Pat 
196 ;  Smith  v.  United  States,  161  U.  S.  86, 16 
Sup.  Ct  483,  40  L.  Ed.  626;  Sanchez  v.  State, 
69  Tel.  Cr.  R.  134,  153  S.  W.  1133.  And  see 
State  V.  Nett,  supra.  The  contrary  was  held 
in  State  v.  Barber,  13  Idaho,  65,  88  Pac.  41& 
It  was  held  in  Stepbenson  v.  State,  110  lad. 
358,  11  N.  E.  360,  59  Am.  R^.  216,  that  It  Is 
not  competent  for  a  witness  to  give  his  opin- 
ion of  the  subject,  but  tbat  a  witness  may 
describe  the  size  and  build  of  the  parties,  and 
state  the  facts  of  any  test  of  their  strength 
which  he  may  have  seen,  and  may  also  state 
whether  one  seemed  to  be  In  mme  robust 
licalth  than  the  otber,  or  that  one  was  active 
and  tbe  other  clumsy.  The  court  placed  the 
decision  on  tlie  ground  tbat  there  could  have 
been  nothing  about  the  appearance  of  the 
parties  Indicative  of  strength  not  readily  de- 
scribed to  the  jury.  It  was  held  in  a  Washr 
ingtoo  case  (State  v.  Cushlng,  17  Wash.  644, 
SO  Pac.  512)  that  It  was  improper  on  tbe 
question  of  the  strength  of  the  deceased  to 
prove  by  a  witness  that  mi  a  certain  occa- 
sion tbe  deceased  exhibited  great  physical 
strength  In  lifting  a  hog  Into  a  wagon,  but 
that  where  the  relative  strength  of  the  par- 
ties to  an  encounter  Is  in  question.  It  should 
be  shown  only  by  general  reputation,  the 
same  as  when  the  character  of  the  deceased 
for  violence  is  sought  to  be  proved;  the 
court  referring  to  and  disapproving  Steph»- 
son  V.  State,  supra.  In  that  respect. 

There  would  seem  to  be  much  reason  for 
permitting  the  witness  to  state  the  strenjtth 
of  his  father  as  compared  with  his  own,  for, 
having  lived  with  him  all  his  life  It  is  not 
impossible  tbat  he  could  have  acquired  such 
knowledge  as  to  make  his  statement  one  of 
fact,  or  at  least  a  competent  opinion  about 
a  matter  incapable  of  adequate  description  by 
other  means.  Smith  v.  United  States,  su- 
pra. Certainly  size  and  weight  cannot  al- 
ways be  a  sure  criterion,  and  evidence  of 
specific  tests  of  strength.  If  admissible,  might 
not  be  sufficient  to  convey  to  the  mind  a 
clear  conception  of  the  matter.  In  State  v. 
Knapp,  45  N.  H.  148,  testimony  as  to  the  ex- 
hibition of  strength  by  defendant  in  his  en- 
counters with  others  was  held  admissible 
on  a  trial  for  rape,  but  the  court  said  that: 

"Uf  coarse,  such  testimony  would  not  sbow 
respondent's  exact  strength,  but  it  might  tend 
legitimately  to  sbow  tliat  he  possessed  ordinary, 
or  more  than  ordinary,  strength," 

That  question,  however,  need  not  be  decid- 
ed, for  whatever  may  be  the  proper  rule  re- 
specting the  relative  strength  of  tbe  one 
assailed  and  his  assailant,  we  fail  to  see  the 
materiality  of  the  comparative  strength  of 
the  deceased  and  his  th'ree  sons.  Tbe  assault 
was  made  on  Alia,  and  without  any  threat  at 
that  time  of  an  assault  upon  dther  of  the 
others.  And  it  docs  not  appear  that  the  three 
brothers  were  acting  in  concert.  We  do  not 
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snppose  It  would  be  cootended  that  to  justify 
the  homicide  as  an  act  In  defense  of  the  de- 
fendant's brother  it  would  be  necessary  to 
show  that  the  three  brothers  were  incapable 
of  overpowering  their  father  by  physical 
means,  or  that  the  alleged  defense  would  be 
overcome  by  showing  that  the  three  brothers 
by  acting  together  could  have  prevented  fur- 
ther Injury  to  the  one  assaulted.  Hence 
whether  the  objection  to  the  question  was  or 
was  not  properly  sustained  upon  the  ground 
stated,  the  evidence  would  be  immaterial,  and 
the  refusal  to  allow  an  answer  was  not  er- 
ror, 

[1 4]  The  defendant  did  not  go  on  the  stand 
as  a  witness,  bat  on  rebuttal  the  prosecution 
was  permitted,  over  objection  that  it  was  not 
proper  rebuttal,  to  show  a  conversation  be- 
tween the  defendant  and  others  at  QlenrocK 
after  and  on  the  day  of  the  homicide,  In 
which  he  said  that  he  had  been  playing  on 
the  piano  and  his  father  found  fault  with  it, 
and  he,  the  defendant,  went  into  another 
room  and  played  the  guitar,  and  his  father 
found  fault  with  that,  and  he  then  went  out 
In  the  yard  or  in  the  field,  and  when  he 
came  back  breakfast  was  ready.  The  prose- 
cuting attorney  stated  that  this  evidence  was 
offered  to  show  a  quarrel  -  between  the  de> 
ceased  and  defendant,  and  from  the  remarks 
of  the  court  in  ruling  upon  the  objection,  the 
testiioony  seems  to  have  been  admitted  on 
the  theory  that  it  might  tend  to  rebut  the 
testimony  of  Mrs.  Mortimore  that  there  bad 
been  no  trouble  that  morning.  Proper  re- 
buttal of  that  testimony  would  be  evidence  of 
the  fact  of  trouble  by  the  testimony  of  a  wit- 
ness who  had  seen  what  occurred,  and  It  may 
be  doubtful  whether  the  defendant's  admis- 
sions or  statements  concerning  it  would  be 
admissible  for  that  purpose.  Evidence  of  a 
quarrel  between  defendant  and  deceased,  or 
of  defendant's  admissions  that  there  had 
been  a  quarrel  or  trouble  between  them, 
would  be  admissible  In  chief  as  tending  to 
&bow  motive,  and,  as  a  rule,  it  ought  to  be 
so  Introduced,  thus  giving  the  defendant  a 
clear  <a)portunlty  to  explain  or  rebut  it 
But  much  discretion  muut  be  allowed  the 
trial  court  under  the  statute  (Gomp.  Stat. 
1910,  {  G23S),  providing  that  after  the  de- 
fendant has  produced  his  evidence  the  state 
will  then  be  confined  to  rebutting  evidence 
unless  the  court,  for  good  reasons,  in  further- 
ance of  Justice,  shall  permit  it  to  offer  evi- 
dence in  chief.  If  the  defendant  after  this 
evidence  had  been  received  on  rebuttal  had 
offered  himself  as  a  witness,  or  others,  to  ex- 
plain or  disprove  the  statements,  it  might 
have  been  error  to  deny  him  that  prlvU^. 
But,  If  not  strictly  rebutting  evidence,  we  are 
not  prepared  to  hold  that  the  court  abused 
its  discretion  In  admitting  it  when  offered. 

[1i]  The  defendant  requested  an  instruc- 
tion to  the  effect  that  if  the  Jury  should  find 
that  the  defendant  has  some  weakness  of 
mind.  Inflrml^  of  temper,  or  Immature  judg- 
ment doe  to  youth  or  007  other  eanae,  be- 


cause of  which  he  is  below  the  average  of 
men,  that  fact  should  be  considered  and  the 
defendant  given  the  benefit  of  such  condi- 
tion. Even  If  correct  as  an  abstract  state- 
ment of  the  law,  which  need  not  be  decided, 
there  was  nothing  In  the  evidence  making  the 
instruction  applicable,  aside  from  the  age  of 
the  defendant,  and.  If  that  might  be  consid- 
ered, the  instruction  goes  much  further.  The 
case  cited  by  counsel  (People  v.  Borgetto,  99 
Mich.  836.  68  N.  W.  328),  Is  not  In  point.  In 
that  case  there  was  testimony  relating  to  the 
defendant's  mental  condition,  and  the  ques- 
tion considered  was  the  competency  of  cer^ 
tain  rebutting  witnesses. 

[16]  The  court  also  refused  an  instruction 
requested  by  defendant  on  the  uubject  of 
self-defense,,  to  the  effect  that  the  defendant 
was  the  best  judge  of  what  was  necessary  to 
defend  himself  and  of  the  means  to  be  used 
for  his  own  protection,  and  that  as  a  matter 
of  law  and  common  sense  the  party  attacked 
is  obliged  to  exercise  his  best  judgment  at  the 
time  as  to  what  shall  be  done,  and  his  judg- 
ment, if  honestly  exercised,  is,  to  a  large  ex- 
tent, controlling,  and  absolutely  controlling, 
unless  the  jury  find  that  his  exercise  of  It  at 
the  time  and  under  the  circumstances  was 
unreasonable  under  all  the  evidence.  The  In- 
struction, in  the  first  place,  would  not  state 
the  situation  accurately  as  to  the  assault, 
which  was  not  upon  him,  bat  his  brother. 
Ite  refusal  was  clearly  not  prejudicial,  in 
view  of  the  other  instructions  on  the  subject 
of  self-defense  of  which  no  complaint  is 
made,  and  which  seem  to  fully  and  fairly 
state  the  generally  accepted  rulra  applicable  . 
to  the  case.  This  Ihstruction  seems  to  have 
been  taken  from  Kent  v.  Cole,  84  Mich.  579, 
48  N.  W.  168,  the  only  case  cited  in  its  sup- 
port. In  that  case  it  appears  that  defendant, 
in  an  action  of  trespass  for  assault  and  bat- 
tery, requested  an  Instruction  that  defendant 
was  the  best  Judge  of  what  was  necessary  to 
defend  himself  against  the  attack  upon  him 
and  all  the  means  to  be  used  for  his  own 
protection,  and  the  trial  court,  referring  to 
that  request,  charged  that  it  was  undoubted- 
ly correct  as  a  technical  legal  proposition, 
but  added  the  remainder  of  what  is  contain- 
ed In  the  requested  instruction.  The  defend- 
ant was  complaining  in  the  appellate  court 
of  the  entire  charge,  and  that  court  held, 
quoting  the  charge,  tliat,  as  a  whole  it  cor- 
rectly stated  the  law.  It  Is  possible  that 
some  of  the  language  used  in  the  requested 
instruction  might  make  it  mluleading,  partic- 
ularly that  about  defending  himself,  as  he 
was  not  the  one  attacked.  We  think  it  pref- 
erable to  follow  the  more  generally  approv- 
ed InstrnctioDS  on  the  subject. 

Ettot  is  assigned  upon  certain  alleged  re- 
marks of  the  prosecuting  attorney  dorins 
the  trial  and  in  argument,  which  counsel  tor 
defendant  contend  were  in  violation  of  the' 
statute  permitting  a  defendant  In  a  criminal 
cose  to  testify  under  oath  or  make  a  stat»* 
ment  without  being  sworn,  and  foriildding 


Digitized  by 


Google 


778 


161  PAOIFIO  REPORTEK 


(OkL 


any  comment  npon  defendant's  neglect  or  re- 
fusal to  make  a  statement  The  only  con- 
troversy  between  counsel  as  to  tlibi  matter 
relates  to  the  making  of  the  alleged  remarks 
and  the  effect  thereof;  that  Is  to  say,  wheth- 
er  tbey  were  made  as  alleged,  and  how  they 
are  to  be  understood  or  construed.  It  may  be 
doubtful  whether  the  exceptions  are  suffi- 
ciently §hown  by  the  bill,  but  we  have  not 
looked  into  that  carefully,  aa  we  think  It  un- 
necessary to  consider  the  questions  rah^ed 
CMicemlog  the  remarks  complained  of.  They 
may  not  arise  on  another  trial,  and  tt  Is  not 
perceived,  that  their  consideration  at  this 
time  would  materially  assist  in  such  trial. 

For  the  material  and  prejudicial  errors 
above  pointed  out,  the  Judgment  will  be  re- 
versed, and  the  cause  zemanded  for  a  new 
trlaL 

Reversed. 

BEARD,  J.,  concurs.  SGCm?,  J.,  did  not 
participate  in  the  decision. 

(61  Okl.  8(fi)  — 

ATOHISON,  T.  &  8.  V.  BT.  00.  t.  JAUI80N. 

(No.  8029.) 

(Supreme  Court  of  Oklahoma.   Nov.  28.  1916.) 

(B^Uahut  Iv  the  Court.) 

Same  as  »llabas  in  A.,  T.  &  S.  F.  Ry.  Co.  v. 
Jamison,  X4&  Pac  196. 

Oommls^ners'  Opinion,  Division  No.  2. 
Error  from  District  Court;  AlfiOfa  County; 
James  B.  CnlliscMi,  Judge. 

Action  by  George  T.  Jamison  against  the 
At(Mson,  Topeka  &  Santa  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.  Reversed  and  remanded  for 
new  trlaL 

J.  R.  Cottingham,  S.  W.  Hayes,  Geo.  M. 
Oreen,  and  Cbas.  H.  Wood,  all  of  Oklahoma 
dty,  for  plaintiff  In  error.  Qeo.  W.  Part- 
ridge, of  Cherokee,  and  M.  O.  Garber,  of 
Enid,  for  def»idant  In  error. 

BRUNSON,  C.  This  case  presents  error 
from  the  district  court  of  Alfalfa  county, 
where  It  was  tried  after  being  remanded  by 
this  court  in  its  opinion  of  May  26,  1915,  A., 
T.  &  S.  F.  Ry.  Co.  v.  Jamison,  149  Paa  195. 
It  is  now  again  before  us  on  the  identical 
pleadings,  facts,  and  questirais. 

The  defendant  in  error  admits  in  his  brief 
that  this  case  was  tried  on  the  same  plead- 
ings and  vrith  practically  the  same  proof  as 
upon  the  occasion  of  the  former  trial,  and 
It  Is  clear  to  our  minds  that  the  ded&lon  in 
the  case  on  the  former  appeal  is  decisive 
of  the  questions  presented  by  this  record. 

It  is  contended  that  the  court  committed 
prejudicial  error  in  falling  and  refusing  to 
Instruct  the  jury  upon  contributory  negli- 
gence. We  have  examined  the  Instructions 
given  by  the  court  in  this  case  to  the  jury, 
and  tbey  do  not  squarely  present  that  issue 


to  the  Jury,  and  in  the  language  of  the  court 
in  the  former  trial: 

"Althoueb  requested  by  defendant,  the  court 
wholly  failed  to  charge  the  jury  as  to  the  defense 
of  contributory  negligence,  *  •  *  which  had 
been  properly  presented  by  the  pleadings  and 
evidence,  considered  by  the  Jury,  under  appro- 
priate instructions." 

Because  ot  the  error  of  tlie  court  In  foil- 
ing to  Instruct  the  Jury  as  above  indicated, 
the  Judgment  should  be  reversed,  and  the 
cause  remanded  to  the  trial  court  with  in- 
stmcttons  to  set  aside  the  Judgment  and 
grant  a  new  trlaL 

PER  CURIAM.  Adopted  In  wholA 


BALL  T.  HALL  et  aL 


(CI  ou.  ct> 
(No.  8129.) 


(Supreme  Court  of  Oklahoma.    Oct  10, 
Bebearing  Denied  Dec  19,  191(M 

(Syllabua  by  tJi«  Court.) 

Appeal  and  Ebbob  «=»758(1)— Baisre— Sfk- 
tncATioNS  OF  Ebbob— DiaMi88Ai« 
Where  plaintiff  in  error  fails  to  comply  with 
rule  26  of  this  court  (38  Okl.  x,  95  Pac  viii), 
in  that  his  brief  contains  no  specificatiouB  of 
error  relied  on  for  reversal  of  the  caiise,  as  re- 
quired by  said  rule  25,  the  cause  may  be  dia- 
miBsed. 

[Ed.  Note.>-For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  f  3093;  Dec  Dig.  «=»758(1).] 

OommisEdoners*  OplnlCRi,  mvlaloD  N&  4. 
Error  from  District  Court,  Logan  County; 
A.  H.  Huston,  Judge. 

Action  by  Milo  &  Ball  against  Flora  E. 
Hall  and  another.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Dismissed. 

John  A.  Remy,  of  Gutbrle,  for  plaintiff 
in  error.  John  J.  Hlldreth,  of  Guthrie,  for 
defendants  in  error. 

EDWARDS,  a  This  cause  was  begun  In 
the  justice  court  of  Logan  county,  and  from 
a  judgment  In  favor  of  defendants  In  error 
was  appealed  to  the  district  court  of  Logan 
county,  where  a  trial  was  had,  and  from  a 
judgment  in  favor  of  the  defendants  In  er- 
ror an  appeal  was  prosecuted  to  this  court. 

Plaintiff  in  error  fails  to  set  out  in  his 
brief  the  speddcations  of  error  complained 
of,  separately  set  forth  and  numbered,  as  re- 
quired by  rule  26  (38  OkL  x.  95  Pac  viii). 
Plaintiff  in  error  argues  certain  propositions 
of  law  in  his  brief,  but  no  specifications  ot 
error  as  required  by  the  foregoing  rule  are 
made,  and  this  court  has  repeatedly  held 
that,  where  such  rule  has  not  been  complied 
with  by  plaintiff  in  error,  the  appeal  will  be 
dismissed.  Elkler  v.  Badger,  25  Okl.  863,  108 
Pac  359;  Mahaney  v.  Union  Inv.  Co.,  23 
OkL  633,  101  Pac  1054;  Arkansas  Valley 
Nat.  Bk.  V.  Clark,  31  Okl.  413,  122  Pac  135; 
Reynolds  v.  Phlpps.  31  Okl.  788,  123  Pac 
1125:  Lawless  v.  Pltchford,  33  Okl.  633,  126 
Pac.  782;  Indian  Land  &  Trust  Co.  et  al. 
V.  Wldner,  35  Okt  662,  130  Pac  661;  U.  S. 
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Fidelity  A  Guaraiity  Go.  r.  OTeistreet,  38 
Okl.  170,  132  Paa  480;  Carver  t.  Koiyon, 
40  OkL  232.  135  Pac.  1050. 
The  appeal  Is  dlsmlSBAd. 

PBSt  ODRIA&L  Adopted  in  vbdlSi 


(12  Old.  63) 

OHIGAGO,  B.  I.  ft  P.  RT.  CO.  v.  UlSLASD. 

(No.  7279.) 

(Suprane  Court  of  Oklahoma.    Sept.  12,  1916. 
Rehearing  Denied  Dec  19,  1916.) 

(SvUoImm  by  tha  OovrtJ 

1.  Appeal  and  Ebbob  «S31210(1)— Disposi- 
tion OF  Cause— Pboceedings  ok  Remand. 

Where  a  cause  Is  reversed  and  remanded  by 
the  Supreme  Court,  with  directions  to  the  trial 
court  to  "take  such  other  and  further  proceed- 
ings in  the  matter  as  shall  accord  with  the  Su- 
preme Court  opinion,"  it  stands  in  the  court 
below  the  same  as  if  no  trial  bad  been  bad,  and 
the  parties  are  entitled  to  proceed  to  a  new 
trial  of  the  case  in  accordance  with  the  law 
of  the  case  as  laid  down  in  the  opinion  of  the 
Supreme  Court. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Gent.  Di^  H  4070.  4710;  Dec.  Die  ^ 
1210(1).] 

2.  UAffTBB  AND  SSBVANT  «=>28S(15>.  289(8)— 

Injuries  to  Sbbv ant— Action 8—Qdbstions 

FOB  JUBT, 

Where  an  employd  is  famished  by  the  mas- 
ter with  a  defectire  twA  and  calls  the  attention 
of  the  loaster  to  the  defective  condition  of  each 
tool  and  continnea  at  work  under  specific  orders 
from  the  master  to  use  such  tool,  the  questions 
whether  he  assumed  the  risk  or  was  guilty  of 
contributory  negligence  in  continuing  to  use  the 
defective  tod  are  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Uaster  and 
Servant,  Cent.  Dir.  H  1085.  1097;  Dec.  Dig. 
^28806).  288(8).] 

8.  MASraB  AND  Sebtant  «=»293(16)  —  Inju- 
BiBB  TO  Sbbvart— Actions— Instbuctions. 
InstructionB  examined,  and  held  to  be  free 
from  error. 

[Ed.  Not&— For  other  cases,  see  Blaster  and 
Sen  ant.  Cent.  Dig.  |  1163;   Dee.  Dig.  «s» 

Commissioners*  Opinion,  Division  Na  1. 
Error  frwn  District  Goart.  SemlxHOe  Oounty; 
Tom  D.  McKeown,  Judge. 

Action  by  H.  G.  Ullard  against  tbe  Chi- 
cago, Bock  Island  &  Pacific  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 

a  O.  Blake,  R.  J.  Roberts,  and  W.  H. 
Moore,  all  of  El  Reno,  and  K.  W.  Shartel, 
of  Oklaboma  City,  for  plalntitC  In  error. 
Fowler  ft  Riggers,  of  Wewoka,  for  defend- 
ant In  error. 

RUMMONS,  O.  This  action  was  begun  in 
tbe  district  court  of  Seminole  county  by  de- 
fmdant  in  error,  hereinafter  styled  the 
plaintiff,  against  plaintiff  in  error,  herelnaft> 
er  styled  the  defendant,  to  recover  damages 
for  the  loss  of  his  right  eye,  whicb,  he  al- 
leged,  was  occasioned  by  a  ^llnter  from  a 
steel  bit  flying  off  and  striking  him  In  such 
^e,  while  be  was  endeavoring  to  fasten  sach 


Ut  in  the  socket  of  tbe  driU.  Plaintiff  alleg- 
es that  the  drill  bit  was  broken  and.  defec- 
tive and  would  not  fit  in  tbe  so(dEet  made  for 
holding  It;  that  be  was  compelled  to  use 
the  same,  and  that  it  was  necessary,  to  fit 
such  bit  in  the  sw^t,  to  tap  it  wUh  a  ham- 
mer; and  that  reascm  of  the  defective 
condition  of  said  Ut  plaintiff's  injury  occor- 
red.  The  defendant  answered,  pleading  a 
general  denial,  oontrilratory  negligence,  and 
assnmpttm  of  tbe  risk,  ^nils  cause  bas  been 
before  fibls  court  once  before  tbe  Judgment 
In  fovor  ot  plaintiff  bavliig  been  revised 
and  the  cause  rananded.  Tbe  opinion  of 
tbe  court  appears  in  42  OU.  109.  141  Pac 
8,  tbe  syllabus  of  wbl<di  opinion  reads  as 
follows: 

"1.  When  the  appliance  or  machinery  famish- 
ed employes  is  at  all  complicated  in  character 
or  construction,  the  employer  is  charged  with 
the  duty  of  making  such  reasonable  inspection 
as  is  necessary  to  detect  defects ;  but  the  mas- 
ter is  under  no  duty  to  inspect  simple  or  com- 
mon tools,  or  to  discover  or  remedy  defects  aris- 
ing necessarily  from  the  ordinary  use  of  such 
instruments. 

"2.  Where  an  employi  Is  injured  In  adjusting 
an  ordinary,  blunt-ended,  straight  drill  bit,  thir- 
teen-sixteenths  of  an  inch  in  size  and  eight 
inches  in  length,  by  tapping  it  into  the  socket  . 
with  a  hammer,  it  is  error  to  instruct  tbe  jury 
that  "it  is  the  duty  of  tbe  employer  to  use  ordi- 
nary care  in  fumishing  to  his  employes  safe  and 
suitable  appliances  with  which  to  perform  the 
work  required  of  them,  and  also  to  see  that  the 
same  are  kept  in  proper  repair,  and  use  ordinary 
care  in  making  proper  inspection  of  the  tools 
as  will  protect  the  employes  against  dangers 
incident  to  their  employment,'  without  qualify- 
ing such  instruction  by  a  statement  of  the  law 
applicable  to  tbe  use  of  simple  tools  and  ap- 
pliances." 

[1  ]  The  first  error  assigned  by  the  defend- 
Oat  Is  that  the  trial  court  erred  in  setting  the 
case  down  for  retrial  upon  tbe  return  of  tbe 
mandate,  and  in  not  rendering  judgment  for 
defendant  upon  euch  mandate.  Defendant 
relies,  in  support  of  this  contention,  upon  the 
case  of  St.  Louis  ft  S.  F.  Ry.  Co.  v.  Hardy, 
45  Okl.  423,  146  Pac.  38,  which  case  was  an 
action  to  compel  by  mandamus  the  district 
judge  of  Choctaw  county  to  enter  judgment 
In  favor  of  the  railway  company  In  the  case 
of  St  Louis  &  S.  P.  Ry.  Co.  V.  Mayne,  re- 
ported In  36  Okl.  48,  127  Pac.  474,  42  L.  R 
A.  (N.  S.)  645.  In  the  Mayne  Case,  supra, 
the  judgment  of  the  trial  court  was  reversed, 
and  the  cause  was  not  remanded  upon  the 
ground  that  there  was  no  evidence  in  the 
case  tending  to  show  a  violation  of  any  duty 
the  master  owed  to  the  servant  When  the 
mandate  was  sent  down  the  district  judge 
permitted  the  plaintiff  to  amend  his  petition, 
and  undertook  to  set  the  cause  down  for 
trial.  Thereupon  the  railway  company 
brou^t  action  to  comp^  tbe  district  Judge 
to  enter  judgment  in  its  favor  upon  tbe  man- 
date of  the  Supreme  Court  In  the  case  ot 
St.  Louis  &  S.  F.  Ry.  Co.  v.  Hardy,  supra, 
this  court  ordered  judgment  to  be  so  enter- 
ed. We  do  not  think  the  case  last  mentlon- 


>ror  otbar  esses  set  sun*  topic  ud  KUT-NUHBBR  In  all  K«r-NiunlMr*d  DICMts  mod  IndtiM 

Digitized  by  Google 


780 


161  PAGIFIO  RKPORTBB 


(Okt 


«d  la  anthori^  for  the  contention  of  defend- 
ai^  in*tbe  Instant  case.  In  the  Instant  case 
the  Jo^ment  of  the  trial  court  was  reversed 
becanse  It  erred  In  Instractlng  the  jury  that 
It  was  the-duty  of  the  master  to  use  ordinary 
care  in  famishing  the  serrant  safe  and  snlt- 
aUe  ai^llances  by  vhU3i  to  perform  the 
work  required  of  him,  and  also  to  see  that 
the  same  was  kept  In  proper  repair  and  to 
use  ordinary  care  In  makbng  pn^er  Inspec- 
tion cl  the  tools  as  will  protect  the  servant 
against  ttie  dangers  Incident  to  bis  employ- 
ment.  This  instruction  was  held  erroneons 
becaase  it  Imposed  iqwn  the  master  the  duty 
of  Inspection  of  ttie  tools  famished  his  serv- 
ants, and  it  was  bdd  that  In  the  case  of 
simple  tools  no  sn^  dnty  of  inspectltm  was 
Imposed  upon  tbe  master.  Becaase  of  the 
error  in  ^vlng  such  Instruction,  the  Judg- 
ment was  reversed,  and  the  cause  was  re- 
manded to  the  court  helow.  This  court, 
wh^  the  ease  was  here  before,  only  passed 
upon  the  error  In  the  iDstroction  above  men- 
tioned, and  did  not  dispose  of  the  oitlre  case. 
The  cause,  therefore,  was  remanded  to  the 
trial  court,  to  be  proceeded  with  In  con- 
formity to  the  opinion  of  the  court,  and  a 
new  trial  thereof  was  proper,  and  the  court 
did  not  err  In  setting  the  cause  down  and 
trying  the  same  again  de  novo.  State  Bank 
of  Waterloo  v.  City  NaL  Bank,  18  Okl.  10, 
89  Pac.  206;  BaU  v.  Bankln,  23  Okl.  801. 
lOX  Pac  1105. 

[2]  Defendant  next  complains  of  the  re- 
fusal of  the  conrt  to  direct  a  verdict  In  its 
favor.  The  plaintiff  testified  that  he  told  the 
foreman  that  the  drill  was  broken  and  It 
would  not  work  and  that  the  foreman  said, 
"Go  on  and  use  It  and  get  that  work  out;*' 
that  the  foreman  was  mad  about  It,  and  said, 
"Damn  It,  hurry  up;  go  on  and  use  It;**  and 
that  he  was  In  a  hurry  for  that  piece  of 
work.  The  foreman  denied  this  conversa- 
tion. It  Is  contended  for  defendant  that  In 
the  case  of  a  simple  tool  the  master  is  not 
responsible  for  Injury  to  the  servant  result- 
ing from  the  using  of  such  tool,  If  it  be  In  a 
defective  condition,  even  though  his  attention 
has  been  called  to  such  defective  condition 
and  he  directs  the  servant  to  go  on  and  use 
the  tool.  It  is  true  that  a  number  of  au- 
thorities support  this  contention  of  the  de- 
fendant, but  we  think  the  better  rule  Is  that 
laid  down  In  N.  Y.,  N.  H.  &  H.  B.  B.  T.  Vls- 
varl.  210  Fed.  UB,  126  a  0.  A.  632,  L.  R. 
A.  19160,  0.  The  court  there  holds  that  In 
case  Qie  servant  gives  notice  of  the  defect 
in  a  tool  and  continues  to  work  with  such 
tool  under  specific  orders  from  his  superior, 
the  question  whether  he  voluntarily  and  neg- 
ligently continued  to  use  the  defective  ap- 
pliance la  a  question  of  fact  for  the  Jury. 
Southern  Kansas  Bj.  Co.  v.  Groker,  41  Kan. 
747,  21  Pac.  785,  13  Am.  St  Sep.  320 ;  Mis- 
souri, K.  &  T.  K  Co.  V.  Puckett,  62. Kan. 
770,  61  Pac.  631;  Wurtenberger  v.  Metro- 
politan St  Bs.  Co..  68  Kan.  642,  75  Pac  i 


1049;  Choctaw,  O.  ft  G.  B.  Oo.  t.  Jones,  77 
Ark.  867,  02  8.  W.  244.  4  L.  B.  A.  (N.  S.) 
837,  7  Ann.  Gas.  480.  Tliere  bdng  «Tld«ioe 
that  the  plalnUff  used  tiie  deteetlTe  drll! 
undOT  spedflc  and  uifent  orders  &om  tb» 
foreman,  there  arose  a  question  of  fact  to 
be  determined  by  the  Jury  and  the  court  com- 
mitted no  error  in  refusing  to  direct  a  vw- 
dlct  fbr  defendant 

[8]  The  third  spe(dficatl«i  of  error  Is  tliat 
the  court  erred  In  giving  InstrncUm  No.  2 
of  his  (djarge  to  the  Ju^y,  vrbiiA  reads  as  fol- 
lows: 

"The  court  Instructs  tlie  Jury  that  It  Is  ttie 

duty  of  an  employer  to  use  ordinary  care  in 
furnistuDg  to  its  employes  reagonablv  safe  tools 
with  which  to  perform  their  work ;  out  in  this 
connection  you  are  instnicted  that  If  the  tools 
furnished  by  the  employer  to  the  emplov^  la  so 
simple  in  its  construction,  so  well  unaerstood 
by  men  of  ordinary  intelligence,  it  is  not  incum- 
bent upon  the  employed  to  inspect  the  same  be- 
fore furuishing  the  same  to  the  employi." 

This  instructi<m.  It  la  alleged,  Is  defective. 
In  that  some  phrase  Is  omitted  therefrom. 
While  this  objection  seems  to  be  well  taken, 
the  omission  could  not  have  misled  the  Jury. 
It  is  urged,  however,  that  a  graver  objectlmt 
to  this  lostniction  Is  that  it  leaves  to  the 
determination  of  the  Jury  whether  ot  not 
the  drill  bit  here  in  omtroversy  was  or  was 
not  a  simple  tool,  when  It  had  been  determin- 
ed on  the  original  appeal  that  it  was  a  sim- 
ple tool.  We  find  no  merit  in  this  cooten- 
tion,  for  the  reason  that  the  court  In  In- 
struction No.  4,  explicitly  advised  the  Jury 
that  the  defective  tool  complained  of  was  a 
simple  tool,  and  that  there  was  no  duty  Im- 
posed upon  the  defendant  to  laq;>ect  the 
same.   Instruction  No.  4  Is  as  f<^ows: 

"The  court  instructs  the  jury  that  under  the 
law  and  the -evidence  in  this  case  the  alleged 
defective  tool  which  it  is  alleged  defendant  fur- 
nished to  plaintiff  and  with  which  plaintiff  is  al- 
leged to  have  been  woriiing  at  the  time  of  re- 
ceiving the  injuries  described  in  his  petition  was 
of  such  a  simple  character  that  there  was  no 
duty  upon  the  defendant  to  inspect  the  same 
before  fumistiing  it  to  the  plaintiff,  and  you 
would  not  be  justified  in  finding  that  defend- 
ant was  negligent  in  famishing  sucb  tool,  al- 
though you  should  further  find  that  it  was  in 
a  de»ctive  conditi<ai  at  the  time  plslntiff  receiv- 
ed tile  same." 

The  fourth  spedflcatton  oi  error  conqlains 
of  the  giving  of  InstrnctltHi  Na  8,  which  Is  as 

follows: 

"The  conrt  Instructs  tiie  Jury  that  If  you  be- 
lieve from  a  preponderance  of  the  evidence  that 
the  defendant  failed  to  use  ordinary  care  in  fur- 
nishiug  the  plaintiff  reasonably  safe  tools  with 
which  to  work,  and  that  the  same  were  defective 
when  furnished  to  the  plaintiff,  and  that  the 
foreman  in  the  defendant's  nhov  ordered  the 
plaintiff  to  perform  said  work  after  being  noti- 
fied by  the  plaintiff  of  the  defective  character  of 
said  tools,  and  you  fnrther  find  and  believe 
from  the  evidence  that  the  plaintiff  was  not 
guilty  of  contributory  negligence,  in  this,  that 
after  discovering  the  defect  in  the  tool  furnish- 
ed, although  ordered  by  the  for«nan  to  use  the 
same,  an  ordinarily  prudent  person  would  not 
have  used  the  same  under  tne  circumstances, 
and  that  the  plaintiff  was  injured  by  kwing  his 
eye  as  a  direct  and  proximate  result  of  the  neg^ 
bgence  of  the  defendant  In  ordering  the  plain- 


Digitized  by 


Google 


OU.) 


DBENNAK 


T.  EABBIB 


781 


tiff  to  work  with  said  toob,  and  70U  believe  the 
injurv  was  not  the  rMalt  of  a  risk  assumed  by 
the  plaintiff  in  accepting  said  employmentt  then 
70a  should  find  for  the  plaintiff;  othnwiM  yoQ 
will  find  for  the  defendant" 

Defendant  complains  that  this  Instrnction 
is  in  conflict  with  the  opinion  of  this  conrt 
upon  the  former  appeal,  In  that  to  Instruct 
the  Jury  that  if  they  bellere  from  a  pre- 
ponderance of  the  evidence  that  the  defend- 
ant failed  to  nse  ordinary  care  in  furnishing 
plfllntiflT  reasonably  safe  tools  with  which  to 
work,  and  that  the  same  were  defective  when 
furnished  the  plaintiff,  is  tantamount  to  In- 
stmcttDg  them  that  the  defendant  must  use 
ordinary  care  in  the  Inspection  of  toc^  be- 
cause the  <Hily  way  It  could  furnish  reason- 
ably safe  tools  during  a  continuous  employ* 
meat  would  be  by  having  such  tools  inspect- 
ed at  proper  intervals.  We  think  this  argu- 
ment of  ttie  defendant  more  Ingenlons  than 
forcefult  for  Qi»  reason  that  the  court  In 
this  instruction  proceeds  to  say,  "and  that 
the  foreman  In  the  defendant's  shop  ordered 
the  plaintiff  to  perform  said  woi^  after  be- 
Uig  notlfled  by  the  plidntlff  of  the  defective 
diaracter  of  said  tools,"  and  also  instmcts 
ttiem  upon  the  doctrine  of  contributory  negU- 
gence>  As  we  have  hereinbefore  held  that  the 
master  beoHnes  liable,  In  tbe  absenoe  of  con- 
trlbatfMry  nes^igence,  for  an  Injury  to  the 
servant  resulting  fn»n  the  use  of  a  dtfec- 
tlve  tool  If  tbe  master's  attention  has  been 
called  to  such  defect  and  the  servant  Is  di- 
rected to  proceed  with  tbe  use  of  It,  this  in- 
struction correctly  states  the  law.  In  any 
event.  Instruction  Ho.  4,  above  quoted,  re- 
lieves the  charge  as  a  whole  from  being  opai 
to  the  constmctl<m  sou|^t  to  be  placed  upon 
It  by  defendant 

The  fifth,  sixth,  seventh,  eighth,  ninth,  and 
tenth  specifications  of  error  complain  of  the 
Instructions  given  by  the  trial  court,  Noa  5, 
7,  8,  9,  10,  and  11,  upon  contributory  negU- 
gence  and  assumption  of  the  risk.  It  Is 
urged  that  the  assumption  of  the  risk  which 
defendant  seeks  to  Interpose  as  a  defense  is 
not  tbe  assumpticm  of  risk  referred  to  in  ar- 
ticle 23,  I  6,  of  the  Constitution,  and  that 
tbe  court  should,  as  a  matter  of  law,  have 
determined  that  the  defendant  assumed  the 
risk  of  using  the  defective  tool. 

Tbe  court  properly  Instructed  the  Jury  up- 
on  contributory  negligence,  and  that  if  the 
tool  was  in  such  defective  condition  that  an 
ordinarily  prudent  person  would  not  have 
undertaken  to  use  the  same,  plaintiff  could 
not  recover,  even  though  be  bad  been  order- 
ed to  use  the  tool  by  the  defendant.  The 
court  prcqperly  instructed  the  Jury  upon  the 
aasomption  of  the  risk  when  he  told  them 
that  an  employfi,  when  he  enters  the  service 
of  an  employer,  impliedly  agrees  that  he 
will  assume  all  risks  which  are  ordinarily 
and  naturally  Incident  to  ,the  particular 
service  in  which  he  engages.   It  was  for  tbe 


jury  to  say  whether  or  not  tbe  risk  In  nslnft 

this  defective  tool  was  so  apparent  and  oth 
vlons'tiiat  the  plaintiff  assumed  It  as  Inddent 
to  the  particular  service  in  which  he  vras 
engaged.  Enid  Electric  &  Gas  Ca  v.  Decker, 
86  OkL  867,  128  Pac.  708;  Dewey  Portland 
Cement  Co.  v.  Blunt,  88  OkL  182,  132  Paa 
659;  Chicago,  E.  I.  A  P.  B.  Co.  v.  Duran. 
38  OkL  719,  134  Pac.  876 ;  Ft  Smith  &  W. 
a  Co.  V.  Knott,  159  Pac  847,  No.  6573  (not 
yet  oflSdally  reported) ;  New  York,  N.  H.  & 
H.  R.  Co.  V.  Vizoari.  210  Fed.  118,  126  O.  0. 
A.  632,  L.  R.  A.  1915C,  9 ;  Chesapeake  ft  Ohio 
E.  Co.  V.  De  Atley,  241  n.  S.  310,  36  Sup.  Ct 
564,  60  L,  Ed.  1016. 

Finding  no  prejudicial  error  in  the  record, 
this  cause  Should  be  affirmed. 

PBB  CDBIAM.   Adopted  In  whole. 


DBBMNAN  et  aL  v.  HABRIS  et  aL 
(No.  8006.) 

(Supreme  Court  of  Oklahoma.   Nov.  21,  1910. 
Petition  for  Behearit^  Stricken  from 
B^les  Dec.  19,  1916.) 

(Syllaltu  bv  0<mrtj 

1.  GnABOiAN  AND  Waed  ^=>125— Saias  Un- 

DEB  OBOBB  0'  COUBT  —  ACTIONS  —  LlMITA* 
TXONS. 

Where  land  is  sold  by  a  guardian  under  order 
of  the  probate  court  the -purchaser  thereof,  aft- 
er tbe  lapse  of  five  years  from  and  after  the 
date  of  tbe  recording  of  tbe  guardian's  deed,  is 
not  barred  by  tbe  statute  of  limitations,  under 
subdivision  2  of  sectlcai  4665  of  Bevised  Laws  of 
1910,  from  bringing  salt  against  one  who  is  and 
has  been  In  possession  thereof  for  more  than 
one  year,  taking  the  rents  and  profits  therefrom 
and  claiming  to  be  the  owner  thereof  under  a 
title  having  no  relation  to  the  guardianship  pro- 
ceedings. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward.  Cent  Dig.  H  428,  429;  Dec.  Dig.  «=» 
126.] 

2.  GUABDZAM  AHO  WABD  «£»90— SALU  V«- 

DEB  Obobb  or  OouiT-^noLnsiVEHiaBS  of 

Obdeb. 

Where  the  petition  of  a  guardian  asking  for 
an  order  to  sell  real  estate  bdonglng  to  his  ward 
is  filed  with  the  county  court  and  contains  allega- 
tions substantially  in  compliance  with  the  provi- 
sions of  the  statute,  the  county  court  acquires 
jurisdiction  to  make  the  order;  and,  notwith- 
standing the  proceedings  may  be  irregular,  the 
judgment  rendered  will  not  be  T(^d  and  subject 
to  colUteral  attack. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  SS  349-355;  Dec.  Dig.  ^90.] 

3.  Gdabdzah  and  Wabo  ^=>42,  103  ~  Sales 
TJiTDBB  Obobb  of  Ooxtst— Bequisttbs— Bf- 
racT. 

The  mode  of  sale  by  a  guardian  of  bis  ward's 
real  estate  is  pointed  out  by  express  statute,  and 
he  cannot  make  sale  of  such  lands,  except  where 
he  acts  under  an  order  of  the  probate  court 
which  directs  tlw  manner  of  sale  and  apedfically 
describes  the  real  estate  to  be  sold.  The  sale 
when  made  must  be  reported  to  the  county  court 
and  confirmed  by  itotherwiee  no  title  can  pass 
to  the  purchaser.  The  order  of  sale  Is  merely 
interlocutory,  made  in  the  course  of  judida)  pro- 
ceedings, and  the  final  order  is  that  of  confirma* 
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don  after  die  aale  la  made.  Tlie  order  of  sale 
and  the  order  of  confirnuitloD  are  both  judicial 
acta;  and  these  two  orders  concurring  make  the 
sale  a  judicial  sale. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent  Die-  K  173-185,  191,  878-381, 
881;  Dec  Dig.  103.] 

4.  Ohahpsbtt  and  Uainteitanci  •s7(1)  — 

GBAITTS  of  I^AITDS  HbIiD  ADVBBBBX.T— Jmil- 

oiAL  Sales. 
The  champertouB  statute  does  not  apply  to 

J'udicial  sales,  and  hence  the  fact  that  the  de- 
endants  had  been  in  posaessioD  of  the  land, 
clainiins  to  be  the  owner  thereof  and  taking  the 
rents  and  profits  therefrom  for  more  than  a  year 
prior  to  the  time  it  was  sold  by  the  guardian, 
does  Dot  effect  the  purchaser's  title. 

lEd.  Note.— For  other  cases,  see  Champerty 
and  Maintcuance,  Cent  Dig.  SS  54-66;  Dec 
Dig.  ^7(1).] 

5.  Use  and  Occupation  ^»10— Amount  or 
Recovebt. 

"The  detriment  caused  by  the  wrongful  occu- 
pation of  real  property,  in  cases  not  onbraced  In 
sections  2S74,  28S0,  2SS1  and  2882,  is  deemed 
to  be  the  value  of  the  use  of  the  property  for 
the  time  of  auch  occupation,  not  exceeding  eix 
years  next  preceding  the  commencement  of  the 
action  or  proceeding  to  enforce  the  right  to  dam- 
ages, and  the  cost,  if  any,  of  recovering  the  pos- 
session." Section  2873,  Revised  Laws  of  1910. 

[Ed.  Note.->-For  other  caaes,  aee  Use  and  Oe- 
CQpation,  Cent.  Dig.  |  26;  Dec.  Dig.  ^10.] 

Oommlssioners'  Opinion,  DiTlsIon  No.  2. 
Error  from  District  Conrt  Qrady  County; 
Will  Linn,  Judgfc 

Action  by  Julian  O.  Harris  and  another 
against  R.  H.  Drennan  end  another  for  the 
possesston  of  certain  real  estate  and  dam- 
ages. Judgment  tor  the  plalntlfTs,  and  de- 
fendants bring  error.  Affirmed. 

Riddle  &  Hammerly,  of  Chickasha,  for 
plaintiffs  In  error.  C.  S.  Arnold,  of  McAles- 
ter,  and  Bond,  Melton  &  Melton,  of  Chicka- 
sha, for  defendants  In  error. 

BRUNSON,  a  The  parties  wUl  be  desig- 
nated here  as  they  were  in  the  trial  court. 

This  suit  wAs  instituted  to  recover  the 
[Mssesslon  of  certain  real  estate  mentioned 
and  described  in  the  petition  and  located  in 
Orady  county,  Okl.,  to  quiet  the  title  there- 
to and  for  damages.  The  cause  was  tried  to 
the  court  without  a  Jury.  It  made  flndlogs 
of  fact  and  rendered  a  Judgment  in  favor  of 
the  plalntirts  for  the  possession  of  the  land, 
canceling  the  deeds  and  instruments  men- 
tioned and  described  In  the  petition  as  being 
a  cloud  on  the  plaintiffs'  title,  and  for  dam- 
ages In  the  sam  of  $1,260,  from  which  judg- 
ment an  appeal  Is  prosecuted  to  this  conrt 

At  the  beginning  of  the  trial  a  stipulation 
was  entered  Into  wherein  It  was  agreed  that 
the  lands  in  question  were  allotted  and  pat- 
ented to  Joanna  Frazter.  deceased,  on  the  3d 
day  of  November,  1903;  that  they  were  se- 
lected by  the  duly  appointed,  qualified,  and 
acting  administrator  of  the  estate  of  the  said 
deceased  allottee.  A  part  of  said  rtipnlation 
reads  as  follows: 


"It  is  agreed  by  and  between  the  plaintiff  and 
defendant  that  the  reasonable  rental  valne  of  tbe 
land  involved  in  this  case  is  $210  per  year  for 
tbe  years  1910. 1911, 1912. 1918, 1914  and  1915; 
and  it  is  further  admitted  that  the  defendants  B. 
H.  Drennan  and  Henry  Ford  had  been  in  the 
open  and  notorious  possession  of  the  lands, 
claiming  title  thereto  under  certain  conveyances, 
to  wit,  Warran^  deeds  executed  and  delivered 
in  1905,  since  1906,  and  in  the  continuous  and 
notorious  possession  holding  the  same  adversely 
to  the  plaintiff  and  all  of  plaintiff's  alleged  grao- 
tors,  and  that  neither  the  plaintiff  nor  any  of 
plaintiff's  alleged  grantors  have  ever  received 
any  of  tbe  rents  and  reveoaes  from  said  lands 
since  the  date  the  defendant  purchased  the  same 
and  took  possession  thereof  in  1905.  nor  have 
been  in  possession  of  said  land  since  said  date." 

The  undisputed  evidence  shows  that,  at 
tbe  time  of  the  death  of  said  Joanna  Frazler, 
she  left  snrvtving  her,  her  husband,  Harris 
Frazler,  and  as  her  sole  hrir  her  daughter. 
Clara  Frazler,  a  minor. 

On  the  8th  day  of  August,  1908,  Clark  Was- 
son  the  duly  appointed,  qnallfied,  and  acting 
guardian  of  said  Clara  Frazler,  a  minor,  un- 
der order  of  the  county  c<nirt,  executed  a 
guardian's  deed  to  Jnlian  C.  Harris,  convey- 
ing to  him  all  the  right,  title,  and  Interest  of 
said  minor  in  and  to  the  land  in  qnestlim, 
which  deed  was  recorded  in  Orady  coon^. 
Okl.,  on  the  14th  day  ctf  August,  1908.  On 
the  1st  day  of  September.  1910,  Jnlian  C. 
Harris  conveyed  said  land  by  warranty  deed 
to  Clarence  J.  Crockett,  which  deed  was  filed 
for  record  in  Qrady  county,  on  the  1st  day  of 
January,  1912.  On  the  80th  day  of  Decem- 
ber, 1911,  Clarence  J.  Crockett  conveyed  said 
land  by  warranty  deed  to  T.  F.  Memmlnger 
and  E.  S.  Ellis,  which  deed  was  filed  for  rec- 
ord in  Grady  county  on  the  1st  day  of  Feb- 
ruary, 1913;  and  on  the  7th  day  of  Novem- 
ber, 1913,  £ald  Memmlnger  and  Ellis  con- 
veyed said  land  by  deed  back  to  said  Clarence 
J.  Crockett,  which  deed  was  filed  for  record 
in  Grady  county'  on  the  6th  day  of  February, 
1914.  and  this  suit  was  filed  on  the  12th  day 
of  November,  1914.  On  the  24th  day  of 
March,  1905,  Allenton  Ward  and  Eliza  Ward 
conveyed  by  warranty  deed  their  Interest  In 
and  to  said  land  to  A.  J.  Waldock,  whlcb 
deed  was  duly  recorded  In  Grady  county; 
and  on  the  6th  day  of  Mar(A,  1905.  said  A. 
J.  Waldock  by  warranty  deed  conveyed  all 
bis  Interest  in  and  to  said  land  to  the  said 
R  H.  Drennan,  which  deed  was  duly  record- 
ed In  Grady  county,  and  that  thereupon  said 
R.  H.  Drennan  went  Into  the  actual  and  no- 
torious possession  of  said  lands,  and  since 
that  time  he  has  been  in  possession  thereof 
holding  the  same  adversely.  On  the  21st 
day  of  November.  1908,  Harris  Frazler  by 
warranty  deed  sold  his  Interest  In  and  to 
said  land  to  sold  A.  J.  Waldodi.  and  there- 
after on  tbe  25th  day  of  November,  1908,  the 
county  court  of  Choctaw  county,  OkL,  made 
and  entered  an  order  of  that  date  approv- 
ing said  deed,  and  said  deed  and  order  were 
thereafter  recorded  in  Gray  county,  Okl. 
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In  addition  to  a  general  denial,  the  defend- 
ants pleaded  the  five-year  statute  of  limita- 
tion against  the  plalntlfla*  right  to  recover 
possession  of  the  lands  nnder  the  guard- 
ian's deed ;  pleaded  the  three-year  statute  of 
limitation  against  the  plaintiffs'  right  to  re- 
eorer  damages  for  Qie  vrongful  withholding 
of  the  possession  ot  the  lands  firom  the  plain- 
tiffs; pleaded  the  chan^rtons  statute 
against  tbe  plaintiffs'  right  to  recover;  and 
also  pleaded  that  tbe  petitl<Ht  of  the  goard- 
lan  to  sell  real  estate  filed  In  the  probate 
court  did  not  all^  facts  suffldent  to  give 
tbe  county  court  jurisdiction  to  make  and 
enter  an  order  antborlsing  tbe  guardian  to 
sell  said  land;  and  alleged  that  tor  that 
reoMoa  tbe  guardian's  deed  conveying  tbe 
land  to  Julian  O.  Harris  Is  void. 

There  was  admitted  In  evidence,  without 
objection,  letters  of  guardianship  showing 
Clark  Wasson  to  be  tbe  guardian  of  said 
Clara  Frazler,  a  minor.  There  was  then 
offered  in  evidence,  over  proper  objections 
and  exceptions,  a  petition  of  tbe  guardian  for 
the  sale  of  the  real  estate,  the  order  of  tbe 
i^onnty  court  directing  tbe  guardian  to  sell 
real  estate,  tbe  order  of  the  county  court  ap- 
proving sale  of  the  real  estate,  and  the  guard- 
ian's deed  conveying  said  land  to  Julian  0. 
Barrla. 

When  the  plaintiffs  concluded  their  evi- 
dence and  rested,  the  defendants  offered  In 
evidence  the  warranty  deed  from  Julian  C. 
Harris  to  Clarence  J.  Crockett,  it  being  of- 
fered for  the  purpose  of  showing  that,  at  the 
time  tbe  suit  was  filed  by  tbe  plalntUf  Julian 
O.  Harris,  he  had  no  right,  title,  or  interest 
in  or  to  said  laods^  whereupon  tbe  defend- 
ants rested.  The  plaintiff  Harris  then  asked 
and  was  granted  permission  to  open  the  case 
and  moke  Clarence  J.  Crockett  a  party  plaln- 
tlit  to  the  suit,  to  which  action  of  the  oo^rt 
tbe  defendants  made  no  objection.  Tbe  de- 
fendants then  offered  in  e^dence  tbe  deed 
titaa  said  Clarence  J.  Crockett  to  Hemmln- 
■er  and  Ellis  seeking  to  show  that  Crodcett 
bad  no  right,  title,  or  interest  In  or  to  said 
land,  whereupon  they  rested.  Tba  plaintiffs 
then  offered  In  evidence,  over  pn^r  objeo- 
Ctoos  and  exce4?tl(His,  the  deed  from  Hemmln- 
ger  and  laiis,  conveying  tbe  said  lands  back 
to  Clarence  J.  Cnx^ett,  wherenpcm  tbe  de- 
fendants moved  tbe  court  to  strike  from  the 
record  said  deed,  and  asked  tbe  court  not 
to  consider  it  In  evidence,  wbltib  motion 
was  overruled  and  exceptions  saved.  At  tbe 
conclDsioo  of  the  testimony  the  defendants 
moved  the  court  for  judgment,  which  motion 
was  overruled  and  exceptions  saved. 

[1  ]  The  plalntlffa'  tenth  assignment  of  er^ 
ror  is  as  foiknra: 

"The  court  erred  in  failing  to  hold  that  the 
cause  of  actioa  alleged  was  barred  hj  the  stat- 
nte  of  Umitatioiu  nnder  secticMi  46SS,  subsec.  2, 
of  Kev.  Stat.  1910.  Said  statute  reads  as  fol- 
lows: 'Actions  for  tbt  recovery  of  real  property, 
OK  for  the  detsnainatlOB  of  any  advose  xi^t  or 


interest  therein,  can  cmly  be  brooght  within  the 
periods  hereinafter  presoribed,  after  tbe  cause  of 
action  shall  have  accrued,  and  at  no  time  there- 
after. •  •  •  Second.  An  action  for  -the  re* 
covery  of  real  property  sold  by  executors,  ad- 
ministrators or  guardians,  upon  an  order  or 
judgment  of  a  court  directing  such  sale,  brought 
by  the  heirs  or  devisees  of  the  deceased  person* 
or  the  ward  or  his  guardian,  or  any  person  claim- 
ing under  any  or  either  of  them,  by  the  title  ac- 
quired after  the  date  of  the  judgment  or  order, 
within  five  years  after  tbe  date  of. the  recording 
of  Uie  deed  uiade  in  pursuance  of  the  sale.' " 

The  defendants  are  seeking  to  Invoke  the 
aid  of  this  statute  of  limitation  to  defeat 
tbe  plaintiffs'  right  of  recovery.  The  stat- 
ute of  limitation  began  to  run  immediately 
upon  the  date  of  tbe  recording  of  the  guard- 
ian's deed,  which  was  on  tbe  14th  day  of 
August,  1908.  This  suit  was  filed  on  the  12tb 
day  of  November,  1914,  so  it  can  be  seen 
that  more  than  five  years'  time  bad  elapsed 
from  the  date  the  deed  was  recorded  until 
the  suit  was  filed.  If  this  statute  is  appli- 
cable to  the  facts  in  this  case,  tbra  the  plain- 
tiffs cannot  recover.  It  Is  contended  that 
this  section  of  the  statute  should  have  the 
same  construction  placed  on  It  that  has  been 
placed  on  the  third  subdivision  of  the  same 
section  of  tbe  statute,  wblcb  subdivision 
provides  that  actions  for  recovery  of  real 
property  sold  tor  taxes  shall  be  brought 
within  two  years  after  date  of  tbe  recording 
of  the  tax  deed.  It  has  been  beld  1^  tbe 
Supreme  Gouit  of  EUmsas  In  several  eases 
that  an  action  to  dispossess  tbe  holders  of 
premises  under  a  tax  deed  must 'be  bnmgbt 
within  two  years,  and  tbat  the  bolder  of  a 
tax  deed  ont  of  poasesslon  must  likewise  be- 
gin suit  to  recover  possesidon  of  tbe  land 
within  two  years  ^m  the  date  hta  tax  deed 
was  recorded.  But  tbe  authorities  dted 
and  irelled  upon  by  tbe  defendants  are  based 
upon  tax  sales  and  are  controlled  1^  tbe 
statutes  of  tbe  various  states  bom  wblcb 
they  are  taken.  No  decisions  are  dted  or 
relied  upon  by  the  defendants  placing  this 
construction  upon  the  statute  in  question. 
This  statute  has  been  construed  by  tbe  Su- 
preme Court  of  Kansas  In  the  case  of  Young 
V.  Walker,  26  Kan.  242.  That  case  was  a 
suit  in  ejectment  brought  by  Young  against 
Walker  to  recover  possession  of  certain 
lands.  Yonng,  as  administrator  of  the  e»- 
tate  of  one  Walker,  deceased,  sold  the  lands 
at  an  administrators*  sale  to  J.  C.  Clark. 
Clark  then  made  a  deed  conveying  the  land 
to  Young,  who  went  into  possession  of  the 
same.  Walker  contends  that  the  adminis- 
trator's deed  was  void,  because  he  failed  to 
conduct  the  sale  according  to  law.  Tbe 
above  statute  of  limitation  was  pleaded  as 
beln^  applicable  in  tbat  case — ^more  than 
five  years'  time  having  Intervwed  from  tbe 
time  said  administrator's  deed  was  recorded 
until  tbe  suit  was  filed.  Tbe  trial  court 
found  tbe  Issues  In  flavor  of  Walker,  and 
roidered  Jadgjnent  aocordln^. 
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Mr.  Justice  Yalentine  In  d^Terins  the 
opinion  of  Uie  conrt  said: 

"It  vas  Dot  enacted  for  the  purpose  of  caring 
administrators'  deeds  which  were  already  good. 
It  was  really  enacted  for  the  purpose  of  curing 
administrators*  deeds  which  would  otherwise  be 
void;  and  whether  it  will  so  apply  aa  to  cure  the 
present  deed,  and  make  M  valid,  we  shall  now 
proceed  to  consider.  If  it  will,  it  will  certainly 
do  justice  in  the  present  case;  it  will  prevent  the 
plaintiff  from  perpetrating  a  villainous  wrong;  it 
will  prevent  her,  after  she  and  the  persons  under 
whom  she  claims  have  received  full  payment  for 
the  property,  from  then  repudiating  such  pay- 
ment  and  recovering  the  property;  and  it  will 
give  the  property  to  the  defendants,  who  pur- 
chased it  in  good  faith,  and  paid  a  fair  price  for 
it,  and  have  held  possession  of  it  for  several 
years.    •    •  • 

"The  statute  of  limitations  was  unquestion* 
ably  enacted  for  the  purpose  of  curing  irregular- 
ities. If  everything  was  regular,  there  would  be 
no  need  of  any  statute  of  limttatioDs.  If  the  ad- 
ministrator's deed  was  valid  without  such  stat- 
ute, then  there  would  be  no  need  of  the  statute. 
Therefore  it  is  evident  that  the  statute  was  en- 
acted for  the  purpose  of  curing  administrators' 
deeds  wliich  would  otherwise  be  void." 

In  the  case  of  Dodaon  r.  Bfiddleton,  88 
OkL  768,  135  Pac.  868,  It  appean  that  Peter 
Hlddlettm,  who  was  the  ovner  of  a  qnarter 
section  of  land  In  Logan  coonty,  died  lnte»- 
tate  in  1883.  Amons  hU  heirs  were  Hannah 
Middleton,  16  years  of  age,  and  Lydia  Mld- 
dletm,  11  years  of  age.  Upon  application 
to  the  probate  court,  Bettte  McCord  ms  ap- 
pointed goardian  for  said  minors.  She  there- 
afterwards  filed  hoe  petition  In  the  probate 
conrt  aAing  for  an  order  of  court  dlrectli^ 
her  to  the  interest  said  minors  In  and 
to  said  land.  The  ord«  was  granted,  end 
sale  was  made  to  Anna  B.  Dodson,  who  took 
possesaloo  of  the  land.  The  guardian's  deed 
was  filed  for  record  on  the  31st  day  of  Jan- 
uary, 1899.  On  August,  16,  lOOe,  suit  was 
filed  to  recover  possesdon  of  the  land  by 
the  minors,  and  the  five-year  statute  of  11ml- 
Itatlon  was  pleaded  against  their  right  to 
recover.  Mr.  Justice  Hayes,  d^verlng  the 
opinion  of  the  court,  said: 

''The  statute  of  limitation  governing  this  case 
may  be  found  in  the  following  sections  of  Gomp. 
Laws  of  1909  (Revised  Laws  1910,  If  4654- 
4G50)"— which  are  the  sections  of  the  statute  re- 
lied upon  in  this  case. 

"The  disability  of  the  defendant  Hannah  Mid- 
dleton has  been  removed  for  more  than  two  years 
prior  to  the  institution  of  her  action ;  and,  if  a 
guardian's  deed  made  in  pursuance  of  a  void 
Judgment  of  a  court  ordering  a  sale  is  sufficient 
to  bring  into'  operation  the  foregoing  statute  of 
limitation,  plaintiffs'  defense  as  to  her  is  estabi- 
lished,  and  the  trial  court,  to  that  extent,  com- 
mitted error." 

If  Julian  C.  Harris  had  been  In  possession 
of  this  land  under  his  deed  from  the  guard- 
ian and  the  heirs  of  the  deceased  allottee 
had  filed  this  suit,  the  five-year  statute  of 
limitation  would  aK>Iy;  but.  unless  the  suit 
had  been  filed  by  such  hdrs  within  five  years 
from  the  date  the  guardian's  deed  was  re- 
corded or  within  two  years  after  such  heir 
or  heirs  had  readied  their  majority,  ttiey 


could  not  recover.  Tbln  section  of  the 
statute  was  not  enacted  for  the  purpose  of 
protecting  parties  In  possession  of  land 
claiming  the  same  under  color  of  title  ac- 
quired from  parttea  having  no  right,  title, 
or  Interest  therein.  It  la  a  special  statute 
of  limitation  and  ma  enacted  for  the  pro- 
tection of  titles  to  real  cMate  acquired 
through  salea  made  1^  guardians,  executors, 
or  administrators.  Hence  we  condnde  that 
the  trial  court  did  not  err  in  holdli^c  that 
the  plalntiini'  cause  of  action  was  not  barred 
under  this  statute. 

[2]  It  is  contended  that  the  guardian's  deed 
conveying  the  land  to  Julian  O.  Hants  Is 
void  for  the  reasim  that  the  petition  of  aaSA 
guardian  filed  In  the  probate  court  asking 
the  court  tor  an  order  to  sdl  said  real  estate 
did  not  state  facts  sufficient  to  give  the  pro- 
bate court  Jurisdiction  to  make  en  order  au- 
thorizing ttie  goardian  to  sell  said  land. 
With  this  contention  we  cannot  agree. 

Section  6553,  Bevised  Laws  of  1910,  pro- 
vides that  when  the  income  of  an  estate  tin- 
der guardianship  Is  not  sufficient  to  main- 
tain tiie  ward  and  his  fiimlly,  or  maintain 
and  educate  the  ward  when  a  minor,  his 
guardian  may  sell  the  real  estate  for  that 
purpose  upon  obtaining  an  order  therefor. 

Secticm  6ra7,  Revised  Laws  of  1910,  pro- 
vides that  to  obtain  sndb  an  order  the  guar^ 
Ian  must  present  to  the  county  court  of  the 
county  in  which  he  was  appointed  guardian 
a  verified  petition  thereby  setting  forth  the 
condition  of  the  estate  of  his  ward  and  the 
facts  and  circumstances  on  which  the  peti- 
tion was  founded,  tending  to  show  the  neces- 
sity or  expediency  of  the  sale. 

The  record  shows  that  the  guardian  did 
file  a  verified  petition  in  the  county  court 
In  which  he  was  sppolnted  guardian,  blow- 
ing that  a  necessity  existed  for  the  sale  of  the 
Interest  of  said  minors  in  said  land  In  order 
that  funds  may  be  had  wherewith  to  suppwt, 
maintain,  and  educate  said  minors,  and  we 
tiklnk  the  petition  was  suffici«it  to  confer 
Jartsdlctlon  on  ihe  court  to  make  the  order 
of  sale. 

In  the  case  of  Howbert  v.  Heyle,  47  Kan. 
68,  27  Pac.  116,  Judge  Valentine,  speaking 
for  the  Supreme  Court  of  Kansas,  said: 

"It  is  further  claimed  by  the  plaintifE  in  error 
that  the  petition  of  the  guardian  to  sell  the  land 
of  the  plaintiffs  is  insufficient:  First.  iMscause  it 
does  not  state  facts,  but  only  conclusions  and  in- 
ferences; and,  second,  because  it  does  not  give  a 
sufficient  description  of  the  land  to  be  sold.  We 
think  the  petition  is  amply  suffident,  when  at- 
tacked collaterally,  aa  it  is  now  attacked.  It 
stated  that  the  minors  bad  no  money  or  personal 
property,  and  that  it  was  to  their  interest,  and 
necessary  for  their  support  and  education,  that 
the  land  should  be  add." 

In  the  case  of  Sockey  v.  Wlnstock,  43  OkL 
768,  144  Pac  372,  It  Is  said: 

"The  petition  for  the  sale  of  real  estate  of 
wards  by  a  guardian  is  required  to  state  the  pur- 
poae  (or  which  the  sale  is  aAed ;  *  *  *  and 
ws  think  the  petition  in  tUs  osss  is  ^"VV** 
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It  (tates  that  the  sale  te  oecesaarj  in  order  to 
educate  and  properly  maintain  said  minors.** 

[9, 4]  It  is  contended  tbat  each  and  all  of 
the  respectiTO  alleged  conveyances  upon 
wblcb  plaintiffs  base  their  right  to  recover 
are  Champertoos  and  void,  all  of  ttiem  hav- 
ing been  made  In  contravention  of  section 
226a  Revised  Laws  of  19ia  Bnt  the  defend- 
ants in  their  brief  omcede  that  the  guard- 
ian's deed  conveying  the  land  to  Harris  is 
not  affected  by  this  statute  and  is  valid,  if  it 
sboold  be  determined  that  the  sale  by  the 
guardian  is  a  Judicial  sale. 

In  the  case  of  Halleck  v.  Gay,  9  CaL  181, 
IQS,  70  Am.  Dec.  643,  in  discnaslng  ttie  na- 
ture of  administrator's  sales  of  lands  through 
the  probate  court,  it  was  said: 

"The  mode  of  the  sale  Is  pitted  out  by  express 
statute^  When  sold,  the  report  of  the  sue  is 
made  by  the  administrator  to  the  court,  and  un- 
less confirmed  by  order  of  tiie  court  there  is  no 
binding  sale,  and  no  titte  can  pass  to  the  pur- 
chaser. To  be  valid,  the  sale  must  first  be  order- 
ed  by  the  court,  and  afterwards  confirmed  by  it. 
The  order  for  the  sale,  and  the  order  of  confirma- 
tloD.  are  both  judicial  acts ;  and  these  two,  con- 
curring, make  the  sale  a  judicial  sale,  and  there- 
fore not  within  the  statute  of  frauds." 

See,  also,  WUllamsm  v.  Berry.  40  U.  S.  (8 
How.)  547. 12  I*  Ed.  mO:  Morrison  et  al.  v. 
Bumette  et  al..  154  Fed.  617,  83  C.  C.  A.  391; 
Vandever  v.  Baker,  13  Pa.  121 ;  Sackett  v. 
Twining,  18  Pa.  199,  67  Am.  Dec.  I^:  But- 
ton V.  WiUiam^  35  Ala.  617,  76  Am.  Dec. 
297;  Noland  v.  Barrett,  122  Mo.  181,  26  8. 
W.  692,  43  Am.  St  Bep.  672;  Manl  v.  HeU- 
man,  39  Neb.  322,  68  N.  W.  112. 

At  page  17  in  Borer  on  Judicial  Sales,  we 
And  this  language: 

"Whereas,  in  judicial  sale,  or  sales,  under  or- 
ders and  decreet,  the  property  to  be  sold  is  de- 
scribed, and  the  tDanner  of  sale  is  directed,  or 
ougbt  to  be,  and  the  person  appointed  to  sell  la 
all  the  time  subject  to  the  court,  aod  oothtng  la 
binding  until  by  the  court  confirmed.   •   •   •  ■ 

"The  decree  of  sale  ia  merely  interlocutory, 
made  in  the  course  of  judicial  proceedings,  and 
the  final  decree  is  that  of  confirmation  after 
the  sale  is  made." 

So  it  is  in  this  state,  the  guardian  has  no 
power  to  sell  the  land  of  his  ward,  except 
where  he  acts  under  and  by  authority  of  an 
order  of  sale  made  by  the  probate  court, 
which  orAet  describes  spedflcally  the  land 
to  be  sold.  It  lays  hold  and  acts  directly  on 
the  real  estate  itsdf,  anA  when  the  land  is 
sold,  according  to  said  order,  a  report  of  the 
sale  is  made  by  the  guardian  to  the  court, 
and  unless  such  sale  is  confirmed  by  the 
oonrt  there  Is  no  binding  sale  and  no  title 
passes  to  tlie  purchaser;  hence  we  conclude 
that  this  sale  of  the  real  artate  by  the  gaard- 
tnn  to  Hanla  was  a  Judicial  sale  and  that 
the  champertous  statute  does  not  make  the 
goardlan's  deed  vtdd. 

The  court  In  his  findings  of  fhct  found 
that  the  deed  from  Harris  to  Crockett,  the 
deed  from  OroAett  to  Memminger  and  Ellis, 
and  the  deed  from  Memmluger  and  Ellis 
back  to  Crockett,  were  all  champertous  and 
void  as  to  the  defendants  In  possession  of 
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the  land.  It  was  deiMed  In  the  case  of 
Husbm  V.  Scott,  20  OkL  142,  M  Pac.  012.  35 
U  R.  A.  (N.  8J  721,  that  a. deed  cmv^ing 
land  to  a  champertous  grantee  was  v<dd  as 
to  the  party  in  posseedcm  of  the  land,  but 
that  such  deed  was  good  as  between  the  par- 
ties, and  this  is  the  nnintermpted  holding  of 
this  court  But  it  is  contended  tbat  the 
plaintiff  Julian  0.  Harris  would  have  to  re- 
cover on  the  atrangth  of  bis  own  title,  and 
that  he  divested  himself  of  his  tiUe  wben  be 
conveyed  the  land  to  Crockett  However, 
the  defendants  concede  that  said  deed  was 
diampertons  and  rdd  as  to  the  deftodants 
in  posseason.  These  contentions  are  incon- 
sistent with  each  other,  and,  if  the  first  con- 
trition be  snstatned,  Harris  could  not  re- 
cover because  he  had  ccnv^red  his  title  to 
Crockett,  and  nuder  the  second  contention 
ntither  Crockett  nor  Hemminger  and  Ellis 
could  recover  because  the  deeds  conveying 
the  land  to  th«n  are  diampertous  and  void 
as  to  the  defendants  in  possession  ot  the 
land.  It  Is  true  that  the  plaintiff  Harris 
would  have  to  recover  on  the  strength  of  his 
own  Utle ;  hut,  since  under  the  dmn^i^tous 
statute  he  was  powerless  to  eonv^  his  title 
to  the  land  as  against  the  def«idants  in  pos- 
seeslon,  it  naturally  ftdlows  that  Harris  is 
the  owner  of  the  title  to  the  land  as  against 
the  defendants  In  possesdcm  thereof,  and 
that  he  Is  the  real  party  in  int»eet  and  is 
the  owner  of  the  title  to  the  land  so  fkir  as 
the  defiendants  in  tbla  case  are  concerned, 
and  he  could  maintain  this  suit  This  doc- 
trine finds  support  in  the  case  of  Butler  et 
al.  V.  Fryer,  109  Pac.  367,  decided  by  this 
court,  but  not  yet  ofilt^lly  reported.  If  tho 
court  committed  error  in  admitting  the  deed 
in  evidence  conveying  the  laud  from  Mem- 
minger  and  Ellis  back  to  Crockett,  such  ei^ 
ror  was  cured  by  the  court  in  his  judgment 
wherein  be  decided  that  said  deed  was  cham- 
pertous and  void  as  to  the  defendants  in 
possession  of  the  land.  The  court  was  cor- 
rect in  bis  findings  of  &ct  and  conclusions  of 
law  on  this  proposlU(m, 

[t]  In  assignments  1  and  2  it  is  contended 
that  the  court  erred  in  rendering  Judgment 
for  the  plaintiffs  for  the  sum  of  ^,260.  It 
was  stipulated  that  the  rental  value  of  the 
lands  in  questiCMi  was  9210  a  year,  and  the 
court  permitted  a  recovery  for  years  or 
for  the  years  1909  to  1914,  inclutive.  It  is 
shown  that  Crockett  conveyed  the  lands  fn 
question  to  Hemminger  and  "Ellbt  on  De- 
cember 80,  1911,  and  that  th^  cmveyed  It 
bade  to  Crockett  on  November  7,  1013,  and 
it  is  contended  that  the  platntiffis  are  not 
entitled  to  recover  rents  tor-  this  period  of 
time.  It  Is  also  contended  that  undar  sub- 
division 2  <a  section  4657,  Revised  Laws  of 
1910,  Qie  plaintiffa  wow  not  entitled  to  re- 
cover rents  tar  more  than  three  years ;  but 
this  statute  does  not  apply  fw  the  reason 
that  the  plaintifls  are  seeking  to  recover 
damages  for  the  wrongful  withholding  of 
the  possession  of  the  land.   Neither  is  the 
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other  conteDtton  good  because  tiie  title  of 
Memminger  and  Ellis  to  aald  land  was  void 
aa  to  the  defendants  while  tbey  were  In 
possession.  The  plafntiffs*  rlgbt  t&  reoover 
on  tUs  cause  at  action  Is  controlled  by  sec- 
tion 2873,  Revised  Laws  of  1910,  wfaldi  reads 
as  follows: 

"The  detriment  caused  by  the  wrongful  occnpa- 
tion  of  real  property,  in  cases  sot  embraced  in 
sectioDB  2874,  28S0.  28S1  and  28S2,  is  deemed 
to  be  the  value  of  the  use  of  the  property  for 
the  time  of  such  occupatioo,  not  ezceedioff  six 
years  next  preceding  the  commencement  of  the 
action  or  proceeding  to  enforce  the  right  to  dam- 
ages, and  *  •  •  costs,  if  any,  of  recovering 
the  posseasion." 

The  findings  of  fact  and  the  judgment  of 
the  trial  court  are  supported  by  ample  evi- 
dence and  the  judgment  is  not  cmtrary 
to  law. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  trial  court  Is  affirmed. 

PBR  OUBIAM.  Adopted  In  whol& 


<«  ou.  309} 

JBFVBRSON  TRUST  GO.  et  aL  t.  J.  &  MAT- 
FIELD  LUBfBEB  CO.  et  aL 
(No.  8068.) 

{Snpreme  Court  of  Oklahoma.   Nov.  28,  1916.1 
(SyUttbu*  hy  th»  Courts 

MOBTOAOES    «=S>161(3)  — Ll^S— •PBIOBITT  — 

Mechanics'  Libnb. 
A  materialman  sold  lumber  to  a  contractor 
to  bt  used  in  erecting  certain  structures  upon 
the  land  of  H.  After  the  material  so  sold  was 
furnished  and  used,  M.  assumed  the  debt  of  the 
contractor  and  gave  bis  note  therefor,  iff  eld. 
that  the  matenalmaa  was  not  thereby  converted 
from  a  subcontractor  into  a  principal  contrac- 
tor, and  tbat  a  lien  filed  after  60  but  within 
120  days  after  the  last  material  was  furnished 
was  inferior  to  the  lien  of  a  mortgage  exe- 
cuted and  recorded  prior  to  the  filing  of  the  ma- 
terialman's lien. 

[Ed.  Note.— For  other  cases,  sea  Mortgages, 
Cent  Dig.  II  332-336;  Dea  D^.  «»151i3).j 

Commissioners'  Opinion,  Division  No.  2. 
Appeal  from  District  Court,  Oklahoma  Coun- 
ty; J.  W.  Hayson.  Judge. 

Action  by  the  J.  S.  Mayfleld  Lumber  Com- 
pany and  others  against  the  Jefferson  Trust 
Company  and  another.  From  a  Judgment  for 
plaiDtlfTs,  defendants  appeal.  Reversed,  with 
directions. 

Wilson  &  Tomerlin  and  Asp,  Snyder,  Owen 
&  Lybrand,  all  of  Oklahoma  City,  for  .plaln- 
tUts  in  error.  Burwell,  Crockett  Sc  Johnson, 
of  Oklahoma  City,  for  defendants  In  error. 

BURFORD,  C.  The  Mayfield  Lumber  Com- 
pany sued  to  foreclose  a  materialman's  Uen 
filed  within  120  days  but  more  than  60  days 
after  the  last  material  was  furnished.  The 
Jefferson  Trust  Cimipany  and  Gea  A.  Jwes. 
defendants,  filed  cross-petitions  to  foreclose 
certain  mortgages  recorded  after  the  com- 
mencement of  the  building  for  which  the 
lumber  company  furnished  material,  but  pri- 


or to  the  flllDg  of  the  lumber  company's  Hen. 
Interveaers  and  plalntUfs  eadi  claimed  pri- 
ority of  Uen.  The  cause  was  tried  to  the 
court  without  a  Jury.  He  made  findings  of 
fact  and  concIusioDS  of  law  and  rendered 
Judgment  against  the  respective  defendants 
below,  bound  tberefw  in  favor  of  the  plain- 
tiff and  interveners  tm  the  various  amounts 
found  to  be  due  them,  and  foreclosing  their 
respective  liens.  Priority  of  lien  was  glvoi 
the  lumber  company  over  the  trust  company 
and  Jones,  and  from  this  Judgment  they  ap- 
peal 

The  validity  ot  the  various  liens  or  the 
correotness  ot  the  amount  found  due  upon 
them  from  J.  W.  Mann  or  the  Mann  Develop- 
ment Company,  defendants  below,  is  ■  not 
questioned  here,  and  tbat  part  ot  the  Judg- 
ment la  not  before  ua  tot  review. 

Upon  the  question  of  prtwlty  ot  Itea  be* 
tween  the  lumber  company  and  the  trust  com- 
pany and  Jones,  the  material  facts  found  by 
the  court,  to  which  no  objection  Is  made  here 
by  either  party,  and  by  whidi  we  are  there- 
fore bound,  are  that  the  lambw  company 
sold  to  a  contractor  certain  material  to  be 
used  in  a  building  upon  the  land  here  in- 
volved, the  property  ot  the  Mann  Dev^c^ 
ment  Company.  After  tlie  material  had  been 
fnmtsbed.  J.  W.  Mann,  for  and  on  behalf  of 
the  corporation,  «ecuted  a  note  to  the  lum- 
ber company  fw  the  amount  of  the  om- 
tractor's  bill  nnder  an  arrangement  with  the 
contractor,  whereby  the  development  com- 
pany was  to  complete  the  building.  The 
court's  finding  is  that  the  sale  of  lumber  was 
made  by  the  lumber  company  to  "a  subcon- 
tractor by  the  name  of  E.  B.  Gordon  or  Cor- 
don &  Ogle."  This  Is  evidently  a  clerical  er- 
ror, as  Gordon  is  referred  to  and  treated 
throughout  as  a  contractor  and  not  a  sub- 
contractor. However,  we  attach  little  Im- 
portance to  this,  for,  as  above  stated,  the 
validity  of  the  lien  Itself  Is  not  before  us,  and 
treating  Gordon  as  a  contractor — the  more 
favorable  view  for  the  lumtwr  company — we 
are  of  opinion  that  the  priority  of  their  lieu 
cannot  be  sustained.  Clearly,  in  the  first  In- 
stance, the  lumber  company,  having  sold  and 
furnished  the  material  to  Gordon,  was  a  sub- 
contractor. Tbe  giving  of  a  note  by  Mann 
for  the  development  company  could  not  con- 
vert them  into  an  original  contractor.  The 
present  case  Is  not  distinguishable  In  prin- 
ciple from  Bryan  v.  Orient  Lumber  &  Coal 
Company,  156  Pac.  887,  rendered  since  the 
trial  below  and  not  yet  officially  reported. 
There,  although  other  questions  were  In- 
volved, it  was  held  that,  where  lumber  was 
furnished  to  a  contractor,  the  giving  of  a 
note  by  tbe  husband  <^  the  owner  to  tbe 
materialman  could  not  operate  to  convert 
him  into  an  <»iginat  contractor  so  that  his 
Uen  could  be  filed  after  60  days  had  lapsed 
since  the  last  material  was  famished.  The 
proof  In  this  case  showed  that  the  mortgages 
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of  the  tnut  company  and  Jonea  were  record- 
ed after  the  building  was  started,  but  before 
tbe  lumber  ctHupany  fnmlshed  Its  last  ma- 
terial and,  of  conrse.  before  It  filed  Its  lien. 
The  trial  court  was,  nnder  tbe  holding  of 
Bryan  Orient  Lumber  Conqwnr,  supra.  In 
errcHT  In  holdlDg  tliat  the  lien  of  tbe  lumber 
company  bwl  priority. 

The  cause  should  therefore  be  iftrersed. 
with  directions  to  the  trial  court  to  set  aside 
that  portion  of  the  judgment  giving  prlwltr 
of  Hen  to  the  lumber  company,  and,  without 
dlstnrblng  the  remaining  portions  of  that 
Judgment,  to  modify  the  whole  so  as  to  give 
priority  of  ll«i  to  the  J^erson  3^ust  Com- 
pany and  Oea  A.  Jones  oyer  the  J.  8.  May- 
fleld  Lumber  Company,  and  for  such  further 
proceedings  as  may  be  pn^r  to  enforce  tbe 
rights  so  adjudicated. 

(6S  Okl.  2S) 

WAUCER  et  aL  T.  LOVE  et  aL  (No.  8163.) 
(Supreme  Court  of  OUafaotna.   Dee.  12,  1916.) 

(Syllabua  by  the  Court.) 

1.  New  Tbial  <S=>85— Grounds— Absbncb  or 
Dbfendants. 

The  single  allegation  that  the  defendants 
were  not  in  court  at  the  trial  of  the  cause  is  not 
sufficient  grotmd  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent.  Dig.  §|  170-172;  Dec.  Dig.  «=>85.1 

2.  Appkai,  akd  Erbob  «=>604(1)— Rscobd— 
QoEenoirs  Pbesekted  fob  Riviiw— Suffi- 

CIENOT  OV  ByIOBNCB. 
This  coart  is  unable  to  determine  whether 
or  not  a  ind^ent  is  supported  by  the  evidence 
when  the  evidence  is  not  incorimrftted  in  the 
record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2916;  Dec.  Dig.  «=:>6d4(l).] 

CommljBsloners'  Opinion,  Division  No.  2. 
Appeal  from  Superior  Court,  Muskogee  Coun- 
ty ;  H.  C.  Tburman,  Judge. 

Action  by  Elvira  Love  and  another  against 
H.  T.  Walker  and  another.  From  a  Judgment 
for  plaintlfFs,  defendants  ap[>eaL  Affirmed. 

H.  T.  Walker,  of  Mu8fc<wee,  for  plaintiffs 
tn  error.  Brown  &  Stewart,  of  Muakogee,  for 
defendants  In  wror. 

BURFORD,  C  Elvira  Love  and  Robert 
Love  sued  H.  T.  Walker  aod  K.  H.  Walker 
upom  a  promissory  note  and  to  foreclose  a 
real  estate  mortgage.  The  answer  was  an 
unverified  general  denial,  and  the  claim  that 
$16  had  been  paid  uiK>a  the  note,  for  which 
no  credit  bad  been  given.  It  appears  that 
the  cause  was  regularly  set  for  trial,  and 
that  at  the  trial  the  defendants  did  not  ap- 
pear after  being  called  In  open  court  Plaln- 
tlfTs  then  waived  a  Jury  and  introduced  their 
evidence,  and  Judgment  was  rendered  in 
their  favor.  It  api>earB  that  In  the  Judg- 
ment a  credit  of  $21  was  given  tbe  defend- 
ants. The  defendants  filed  a  motion  for  new 
trial,  alleging  that  the  Judgm^t  of  the  court 
was  contrary  to  law  and  to  the  evidence,  and 


was  not  sustained  by  sulBdent  evidence,  and 
"because  the  defradants  mre  not  In  conrt  at 
the  trial  of  this  caus&"  This  motion  was 
overruled,  and  the  cause  was  brought  here 
for  review. 

[2]  Tbe  evidence  Is  not  incoi^orated  In  the 
record,  and  thei^fore  we  are  unable  to  deter- 
mine whether  or  not  there  was  any  evidence 
to  sustain  the  judgment  fnrther  than  to  say 
tbat  the  unverified  general  denial  left  stand- 
ing tbe  allegation  of  the  execution  of  the 
note  and  mortgage.  Whether  or  not  any- 
thing was  due  thereon  was  a  matter  of  proof, 
and  In  ttie  absence  of  the  evldooce  we  must 
assume  tbat  there  was  suflSdent  proof  to  Jus- 
tify the  trial  court  in  finding  the  amount 
which  it  did. 

[1]  As  to  the  allegation  ttiat  the  defend- 
ants were  not  in  court  at  the  trial  of  the 
cause,  that  la  clearly  not  suffldeut  to  entitle 
them  to  a  new  trIaL  No  excuse  failure 
to  appear  Is  ^ven  or  allured.  If  defendants 
could  obtain  a  new  trial  In  a  cause  by  ^ply 
staying  away  f nun  court,  there  would  be  no 
end  to  litigation. 

Judgment  affirmed. 

PEBCUBIAM.  Adopted  In  wbola, 


(62  Okl.  47) 

MIDLAND  SAVINGS  A  LOAN  CO.  T. 
DRAKE  et  al.   (No.  5423.) 

(Supreme  Court  of  Oklahoma.   De&  12,  1916.) 
(SyUnbut  h»  ihm  CemrL) 

USUBIOUS  CONTRAOTS. 

The  syllabus  in  Midland  Savings  &  Loan 
Company  v.  Henderson  A  Beats,  150  Pac.  868, 
L.  R.  A.  1916D,  746  (not  yet  officially  report- 
ed) is  adopted  as  the  lav  m  this  caa& 

Commissioners'  Opinion,  Division  Na  2. 
Appeal  from  District  Conrt,  MuAogee  Coun- 
ty; R.  a  Allen,  Judge. 

Action  by  the  Midland  Savings  &  Loan 
Company  against  Nettle  Drake  and  others. 
Jud^ent  for  defendants,  and  plaintiff  brings 
error.   Reversed,  for  further  proceedings. 

B.  G.  Wood,  of  Muskogee,  and  A.  J.  Bry- 
ant of  Denver;  Colo.,  for  plalntllT  in  error. 
William  T.  Hutcblngs,  of  Muskogee,  guard- 
Ian  ad  litem  of  Dorothy  Ferryman,  pro  ae. 

BURFORD,  a  Plaintiff  In  error  sued  to 
foreclose  a  mortgage  based  upon  a  building 
and  loan  contract  Upon  the  trial  the  court 
found  that  the  contract  was  usurious  upon 
Its  face,  ajid  rendered  Judgment  for  defend- 
ants. The  contract  was  entered  Into  prior 
to  statehood,  and  the  mortgage  covered 
lands  In  the  then  Indian  Territory.  It  la 
not  necessary  to  set  out  the  various  terms  of 
the  building  and  loan  contract  or  mortgage 
as  they  appear  to  be  practically  Identical 
with  those  set  out  and  passed  upon  by  this 
court  In  Midland  Savings  A  Loan  Co.  v.  Hen- 
derson &  Beats,  150  Pac.  868,  L.  B.  A.  19160, 
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74S,  and  the  prlndplee  decided  In  ttiat  cue, 
as  well  as  v.  Midland  SaTinga  ft  Loan 
Co.,  154  Pac.  682.  and  Midland  SaTlngs  ft 
Loan  Co.  T.  B.antz,  168  Pac  604,  are  dcdslTe 
of  the  case  at  bar.  The  cases  of  Midland 
Savings  ft  Loan  Co.  r.  Deabm,  167  Pac.  285, 
Midland  Savings  ft  Loan  Co.  r.  Smnmers,  160 
Pac.  488,  and  sUnilar  cases  were  decided 
npon  coiriracts  made  since  the  admlsetoi  of 
Oklahoma  Into  the  Union,  and  are  Inapplica- 
ble here. 

Upon  the  authority  of  Midland  S.  ft  L.  OOi 
T.  Henderson,  supra,  the  cratract  Invidred  tai 
the  case  at  bar  was  not  nsurlons  upon  Its 
face,  and  the  court  erred  In  so  holding. 

The  cause  should  be  rerersed  tor  farther 
proceedlngSL 

PfiBCUBtAM.  Adopted  In  whola. 


<61  Okl.  SU) 

ST.  LOUIS  ft  8w  F.  R.  GO.  T.  BBUNBB. 
(No.  4025.) 

iSapreme  Gonrt  of  (^lahoma.   Dec  12,  1916l) 

(Syllabua  hy  the  Oovrt.} 

Rezxase  ®=355  —  RviDENCS  —  BuBDBn  or 
Pboof. 

Where  the  execution  of  a  release  for  dam- 
ages for  personal  injuries  is  admitted,  and  fraud 
in  procuring  tba  execn^an  of  the  same  and 
want  of  conaiderattoo  therefor  are  pleaded,  the 
burden  is  upon  the  party  executing  the  release 
to  Drove  hy  a  preponderance  of  the  evidence 
such  fraud  or  want  of  consideration. 

[Ed.  Note.— For  other  cases,  see  Bcleaai^  CmL 

Dig.  {  4;  Dec  Dig.  «s»65.] 

Commissioners^  Opinion,  DlTlslon  Na  1. 
Error  from  District  Court,  CieA  County; 
Wade  S.  Stanfleld,  Judge. 

Action  by  Elorence  Bruner  against  the 
St  Louis  ft  San  Francisco  Railroad  Oom- 
jHiny.  Judgment  tm  p^aintHC,  and  defimd- 
ant  brings  errw.  Berecsed,  and  remanded 
for  new  trlaU 

W.  F.  Evans,  of  St.  Louts,  and  R.  A.  Klein- 
schmidt  and  E.  H.  Foster,  both  of  Oklahoma 
City,  for  plalntlfl  In  error.  W.  V.  Pryor,  a 
B.  Rockwood,  and  C.  W.  Lively,  all  of  Siuml- 
pa,  for  defendant  In  error. 


RUMMONS,  C.  This  action  was  commenc- 
ed in  the  district  court  of  Creek  county  by 
the  defendant  in  error,  hereinafter  styled 
plaintiff,  against  the  plaintiff  In  error,  here- 
inafter styled  defendant,  to  recover  damages 
for  Injuries  received  because  of  the  running 
«way  of  a  team  attactied  to  a  vehicle  in 
which  plaintiff  was  riding,  resulting  in  plain- 
tiff being  thrown  to  the  ground  and  injured. 
Litigation  arising  out  of  this  accident  has 
been  b^re  this  conrt  In  ease  of  St.  Louis 
ft  San  Francisco  Railroad  Co.  r.  Mollie  Brun- 
er. 152  Pac  1103,  and  the  case  of  St  Louis  ft 
£an  Francisco  Railroad  Co.  t.  A.  D.  Bnmer* 
156  Pac.  649. 


Among  other  dcfcnsMi  pleaded  by  the  de- 
fendant la  Its  answer  was  the  execution  by 
plaintiff.  In  consideration  of  the  sum  of  fSO, 
of  a  release  dlscharglnc  defendant  from  all 
llaUllty  arising  out  d  said  acddeot  To  the 
answer  of  defraidant  plaintiff  replied,  deny- 
ing generally  eadi  and  every  allegation  of 
new  matter  therein  contained,  and  denying 
that  she  ever  accepted  any  sum  of  mcsaey 
from  defendant  or  dgned  any  release,  or  re- 
leased said  defendant  from  any  liability  tat 
its  wrongful  and  negligent  act&  Plaintiff 
further  alleged  In  said  r^ly  that.  If  she  did 
Agn  any  release  at  any  time,  the  same  was 
obtained  by  fraud  and  without  consideration, 
and  the  same  is  void.  This  reply  was  not 
verified. 

At  the  conduslim  ot  the  evidence  ot  plain* 
tiff,  defendant  demurred. thereto,  whidi  de- 
murrer was  overruled,  and  exception  saved 
to  such  ruling  by  the  defendant  At  the  coOp 
elusion  of  the  case  defendant  moved  for  a 
directed  verdict,  which  motion  was  over* 
ruled,  and  exception  saved  to  such  ruling. 
Plaintiff  recovered  judgment  toe  the  sum  of 
¥750,  and  defendant  prosecutes  this  proceed- 
ing In  error  to  reverse  the  same. 

Defendant  makes  several  asalgnmenU  of 
error,  but  we  dean  it  only  necessary  for  a 
determination  ot  this  ease  to  consldw  Ha 
assignment  that  Qie  court  erred  In  over- 
ruling the  demurrer  of  defendant  to  the 
evidence  of  plaintiff.  The  plaintiff  not  hav- 
ing verified  her  reply  to  the  answer  of  d^ 
fendant,  tlie  execution  ot  tiie  release  set  up 
in  defendant's  answer  was  admitted,  and  the 
burden  was  upon  the  plaintiff  to  establish 
the  facts  alleged  in  her  reply  seeking  to 
tLvtiiA  such  release.  St  Louis  ft  San  Fran- 
cisco Railroad  Co.  t.  Bruner.  152  Pac  U03, 
and  cases  therein  dted. 

Plaintiff  offered  no  evidence  in  dbtef  tend- 
ing to  diow*  that  the  release  relied  upon  by 
defendant  was  obtained  hy  fraud  or  without 
conslderatlMi,  nor  did  she  offer  any  evidence 
whatem  tending  to  impeach  such  release. 

Settlements  and  compromises  fairly  made 
and  In  good  faith  are  favored  by  the  law 
as  a  discouragement  to  Utlgatlon,  and  In  the 
absence  of  evidence  tending  to  Impeach  a 
compromise  settlement  entered  into  In  a  per> 
sonal  injury  case,  on  any  of  the 'grounds  8U^ 
ficlent  In  law  to  avoid  such  settlonent,  such 
settlement  will  be  upheld.  St  Louis  ft  San 
Francisco  Railroad  Go.  t.  Cheater,  41  OkL 
369,  138  Pac  160. 

The  plalnUff  having  failed  to  offer  any 
evidence  upon  which  the  release  relied  upon 
by  the  defendant  could  legally  be  set  aside^ 
the  trial  court  erred  In  overmllng  the  de- 
murrer of  the  defendant  to  the  evidence  of 
plaintiff. 

Tbla  cause  should  be  reversed  and  remand- 
ed, with  dtrectlona  to  grant  detmdant  a  new 
triaL 

PER  CURIAM.  Adopted  In  whole. 
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<62  Okl.  45) 

OILKESON  «t  aL  CALLAHAN.  (No.  824S.) 
(Supreme  Court  of  OUahoniB.   Dee.  12,  1910.) 

(ayUdbut  ly  fA«  Cowri.) 

X.  Afful  and  Ebbob  <^100e(2)— Rbtikw— 
QuBSnoNS  or  Pact—Piwdino  bt  Coubt. 
A  JaiT  case  baviiig  been  tried  to  the  court 
witbont  a  jury,  a  general  finding  by  tbe  court  in 
favor  of  one  of  Uie  partiea  will,  upon  review 
here,  be  given  the  aame  weight  aa  tbe  verdict 
of  a  jurj. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {}  8957,  8964 ;  Dec.  Dig.  «S=> 
1006(i).] 

2.  Apfbal  and  BteKOB  ^s>1010(l)— Rbtiew— 
QnesnoNB  at  Fact— Pindihos  of  Court. 
The  first  paragraph  of  the  ay ilabus  in  Free- 
man V.  Eldridge,  26  OkL  601.  UO  Pac.  1067. 
ia  ad(H>ted  herein, 

[Ed.  Note.— For  other  caaea.  aee  Appeal  and 
Brror,  Cent.  X>ig.  H  8979-3981;  Dec  Dig.  «=> 
lOWHl).] 

8.  Appeal  and  Ebbob  «»1140(4>— Disposi- 
tion OP  Cause  —  Ajtibuajicb  —  Ebtect  of 
BKurmrDB. 
In  an  acti<m  for  damegea,  where  it  clearly 
appears  that  the  court  rendered  Judgment  for  an 
excessive  amount  and  the  amount  of  the  ex- 
cess can  be  asc^i-taioed  from  tbe  record,  tbe 
cause  will  not  be  reversed  on  account  of  such 
error,  provided  a  remittitar  for  tbe  excess  is 
filed,  and  when  filed  the  judgment  may  be  affirm- 
ed for  the  correct  amount. 

[Ed.  Note.— Por  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4460;  Dec.  Dig.  ®=>1140{4).] 

Commissioners'  Opinion,  Dlvlsioa  Na  2. 
Error  from  District  Court,  Muskogee  Coun- 
ty: Geo.  C  Crump,  Judge. 

Action  by  Alice  A.  Callahan  against  John 
E,  Gllkeson  and  another.  Judgment  for 
plaintiff,  and  defendants  ttting  error.  Af- 
firmed upon  condition. 

B.  B.  Wbeeler,  of  Mnslnifee,  for  plalatift 
In  error  QlUEeaon.  White  k  Disney,  of 
Moslcosee,  for  pUlntUf  In  error  American 
Surety  Co.  Spaou-  BL  Sanders  and  Irrln 
DonoTftn,  both  of  Muskogee,  for  defendant  in 
eiTor. 

GALBBAITH,  C  Tbls  aweal  is  from  tbe 
Judgment  of  tlw  trial  court  in  an  action  for 
damages  against  tlw  contractor  and  tlie  sure- 
ty on  the  bond  givw  to  guarantee  the  faith- 
ful perfonnanoe  of  a  building  contract  The 
facts  are  as  ftdlows: 

On  Novembw  18,  19H  Gllkeson,  the  coq- 
tractor,  entered  Into  a  amtract  In  writing 
wittt  Mrs,  Callahan,  whereto  he  undertook 
and  agreed  to  furnish  material  and  to  con* 
struct  a  'dwelling  bouse  on  the  land  of  one 
of  Mrs.  Callahan's  minor  children,  according 
to  plans  and  epedflcatlona  attached  to  the 
contract,  for  tbe  consideration  of  92,000,  the 
payment  of  fl,600  of  which  waa  arranged  for 
at  that  time,  and  the  remaining  $1,000  waa  to 
be  paid  as  follows: 

'Hiat  the  said  Alice  A.  Callahan,  is  to  place 
fn  the  Commercial  National  Bank  of  Muskogee, 
Oklahoma,  the  sum  of  $1,000  to  be  paid  to  the 
said  John  R.  Gilkeaon,  aa  ftdlows:  fSOO.OO 
diereof  to  be  turned  over  to  the  said  John  R. 


Ollkeam  by  the  said  Oonmerdal  Natkmal  Bank 
when  tbe  toU  of  said  house  is  finished  and  the 

remaining  $500.00  to  be  paid  to  the  said  John 
R.  GilkeB<m  when  said  house  is  completed,  ac- 
cording to  the  plana,  specificationa  and  blue 
prints  referred  to  in  thla  omtract" 

The  contract  further  provided: 

"Said  house  ia  to  be  built  according  to  the 
plana  and  specificatlonB  hereto  agreed  opoo  by 
and  between  Jt^  R.  GUkeson  and  Alice  Calla- 
han wbidi  said  plana,  blueprints  and  spedfica- 
tiona  are  made  a  part  hereof  and  adopted  by 
both  parties,  and  said  house  ia  to  be  built  of 
good,  substantial  material,  and  to  be  finally  com- 
pleted <Mi  or  before  the  firat  day  of  February, 
1916,  and  the  aaid  John  R,  GUkeson  covenants 
and  agrees  to  fumiah  the  labor  and  material 
necessary  to  bnlld  and  finish  said  house  com- 
plete, and  further  covenants  and  agrees  to  fur- 
nish surety  bond  for  $1,500.00  to  protect  said 
Alice  A.  Callahan  from  materialman,  mechanics 
or  laborers*  liens,  and  to  guarantee  the  comple- 
tion of  aaid  house  as  set  forth  in  tbe  plans  and 
specificationa  and  Uue  prints  which  are  signed 
by  the  parties  hereto  snd  referred  to  each  part 
of  this  contract** 

Mrs.  GaUaban  did  not  deposit  the  $1,000 
In  tbe  Commercial  National  Bank,  contend- 
ing that  the  contract  did  not  require  her  to 
do  BO  until  the  first  $600  was  payable  under 
the  contract;  that  Is,  when  the  roof  of  the 
house  was  completed.  Gllkeson  commenced 
the  erection  of  the  building,  but  did  not 
complete  it  On  January  27,  1915,  be  wrote 
Mrs.  Callahan  a  letter  stating  that  he  would 
hare  tbe  bouse  completed  on  the  1st  day  of 
February,  1916,  and  demanded  that  she  de- 
posit the  $1,000  In  the  bank  on  or  before 
that  day.  Mrs.  Callahan  did  not  deposit 
tbe  money  In  response  to  this  demand,  and 
on  February  1st  tbe  bouse  was  not  complet- 
ed, nor  was  the  roof  of  the  house  completed, 
and  on  the  2d  day  of  February  Gilkeaon 
abandoned  the  work,  and  afterwards  Mrs. 
Callahan  took  over  the  work,  purchasing 
the  material,  and  blriog  tbe  labor,  and  com- 
pleted the  building  according  to  the  plans 
and  specifications,  at  a  cost  of  about  $2,000 
in  addition  to  tbe  $1,600  paid  GUkeson.  She 
sued  the  contractor  and  the  surety  on  his 
bond  for  the  damages  she  sustained  by  rea- 
stm  of  the  contractor's  failure  to  oomiHete 
the  buUding  according  to  the  contract,  fix- 
ing her  damages  In  the  excess  of  what  tbe 
building  coat  her  above  the  price  she  agreed 
to  pay  the  contractor.  A  jury  was  waived, 
and  the  cause  was  tried  to  the  court.  TbesB 
was  a  finding  for  the  plaintUC  and  Judgment 
Toidered  In  her  favor  against  tlie  defandants 
for  $1,376.88. 

[1, 2]  It  la  first  complained  that  the  evi- 
dence shows  Uiat  Mrs.  Callahan  first  breach- 
ed the  contract  failing  to  deposit  the 
$1,000  in  the  bank  as  provided  hy  the  con- 
tract, and  that  her  failure  to  deposit  this 
money  waa  tbe  cause  of  Gllkeson's  refusal 
to  complete  the  house  as  he  had  agreed  to  do, 
and  that  abe  cannot  make  her  own  default 
the  basis  of  her  right  to  recover  In  this  ac- 
Uon. 
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It  Is  ni^ed  In  her.bdiaU  that  tbB  ccotnct 
did  not  stipulate  when  this  $1,000  abould  be 
deposited  In  the  bank,  and  therefore  she  was 
not  required  to  make  the  deposit  nntU  the 
first  payment,  as  st^nlated  In  the  contract, 
was  dn^  that  li^  when  the  roof  of  the  house 
was  completed,  and  the  roof  was  not  com- 
pleted when  GUkeson  abandoned  the  build- 
ing, and  tha«f(n«  the  $600  never  became  due 
prior  to  the  time  he  save  op  tbe  jol^  and 
there  was  no  breach  of  tbe  contract  m  her 
part.  It  appears  bf  the  letter  of  tbe  con- 
tractor under  date  of  January  27,  iSiS,  that 
he  did  not  «pect  this  deposit  to  be  made  in 
the  bank  at  tbe  Ume  the  building  contract 
was  signed.  In  tUs  letter  be  only  demands 
that  it  be  depoidted  by  the  ist  ot  February, 
1916.  The  construction  of  the  contract  was 
a  question  of  law  for  the  court  The  finding 
of  the  trial  court  was  In  effect  that  ttfere 
had  been  no  breach  of  the  contract  on  the 
part  of  Mrs.  Callahan  at  the  time  Ollkeson 
abandoned  the  building.  No  snffldent  rea- 
son appears  for  orerrullng  this  finding  and 
conclusion. 

Again,  It  .is  complained  that  the  judgment 
1b  contrary  to  law  and  the  evidence.  It  Is 
argued  that  It  Is  contrary  to  law,  Inasmuch 
as  there  was  erldence  that  the  plans  and 
spedflcatlons  were  changed  and  extra  work 
performed  and  extra  expenses  Incurred  not 
contemplated  by  the  contract  It  was  al- 
leged in  the  petition  that  when  Mrs.  Cal- 
lahan took  over  tbe  building,  she  built  It 
according  to  the  original  plans'  and  specifica- 
tions, and  that  she  had  done  and  performed 
all  the  things  on  her  i>art  required  by  the 
contract.  Whether  she  had  done  this  or 
not  and  whether  the  building  was  com- 
pleted according  to  the  plans  and  specifica- 
tions, and  the  amount  that  It  cost  In  excess 
of  the  contract  price,  were  all  questions  of 
fact  that  were  submitted  to  the  court  for  de- 
termination. There  is  a  sharp  conflict  In  the 
testimony  of  the  witness^  called  on  behalf 
of  the  contractor,  and  those  called  on  behalf 
of  Mrs.  Callah&n;  but  there  Is  evidence  to 
support  tbe  finding  of  the  court  that  the 
building  was  completed  according  to  tbe 
plans  and  spedflcatlons,  and  that  the  only 
change  In  tbe  plans  of  tbe  building  was  the 
subsUtution  of  one  flue  In  place  of  two 
called  fbr  In  Oie  contract  and  that  this 
change  in  tbe  plans  was  made  befbre  the 
contractor  abandoned  the  building 

Again,  it  Is  complained  that  in  completing 
the  building  Mrs.  Callahan  contracted  for 
more  expensive  material  than  was  stipulated 
for  In  the  contract  and  had  extra  work 
done  that  was  not  provided  fbr  in  the  plans 
and  spedflcatlcnu,  thereby  adding  to  the 
cost  of  the  building.  This  likewise  was  a 
qnestlcm  of  fact  and  the  finding  of  tbe  court 
thereon  In  favor  of  Mrs.  Callahan  is  like- 
wise supported  by  evidence  and  Is  binding 
upon  this  sppeaL 


[3]  Again,  it  is  complained  that  the  court 
erred  in  its  calcolatlim  as  to  tiie  amount  of 
the  Judgment  TbiB  assignment  is  confessed 
by  the  defoidant  in  error.  It  is  conceded 
that  the  total  cost  of  the  building  to  Mrs. 
Callahan,  indndlng  the  $1,500  paid  to  the 
contractor  was  $3,815.98.  Tbe  ccmtract 
price  of  $2,S0O  deducted  from  this  amount 
leaves  $1,116.98,  and  this  amount  the  de- 
fendant cncedes  should  have  been  the 
amount  of  the  Judgment  in  tbe  conrt  below. 
Tbe  amount  that  the  Judgment  exceeds  this 
sum  is  therefore  not  supported  by  the  evi- 
dence and  la  erroneous.  Tbls,  however, 
ought  not  to  work  a  reversal  In  this  case.' 
^ce  tbe  amount  of  the  error  can  be  definitely 
ascertained,  and  will  not  so  operate  If  a  re- 
mittitur for  the  erroneous  amount  Included 
in  the  Judgment  Is  filed  as  hereafter  direct- 
ed. M.,  K.  ft  T.  R.  Co.  V.  Johnson  et  al.,  30 
Okl.  754,  120  Pac.  1100;  Farmers'  &  Mer- 
chants' Ins.  Co.  V.  Cuff,  29  Okl.  106,  U6  Pat 
435,  35  L  E.  A.  (N.  S.)  892. 

It  is  contended  on  b^aU  of  the  surety 
company  that  It  is  released  from  liability 
because  of  numerous  changes  In  the  plans 
and  spedflcatlons  without  notice  to  It  which 
greatly  Increased  the  cost  of  the  building. 

It  is  suffldent  to  say,  In  reply  to  this  ar- 
gument that  while  there  was  a  sharp  con- 
flict In  the  testimony  as  to  the  number  of 
changes  that  were  made  In  the  plans  and 
spedflcatlons,  there  was  sufficient  evidence 
to  support  the  finding  of  the  court  that  these 
changes  were  not  of  suffldent  Importance  to 
work  a  release  of  the  surety.  It  was  stipu- 
lated in  the  contract  that  changes  might  be 
made  in  tbe  plans  and  spedflcatlons  without 
notice  to  the  surety,  and  without  affecting 
its  liability,  provided  such  changes  did  not 
exceed  10  per  cent  of  the  amount  of  the 
iwnalty  prescribed  in  its  bond.  It  is  not 
shown  in  tbe  evidence  that  the  change  In 
tbe  flues  constructing  one  In  lieu  of  two 
called  for  In  the  plans  Increased  the  cost  of 
the  building  In  any  amount  Then  this 
change  ^as  made  before  the  contractor 
abandoned  the  Job.  It  was  also  contended 
that  another  change  was  made  after  Mrs. 
Callahan  took  charge  of  the  building.  This 
is  true,  but  it  is  not  shown  that  this  change 
in  the  plans  added  to  the  cost  of  the  build- 
ing. 

After  a  careful  con^dmtion  of  the  entire 
record  in  tills  cause,  we  are  constrained  to 
hold  that  there  Is  evldoice  to  support  the 
finding  of  the  court  that  both  the  contractor 
and  the  surety  company  are  liable  for  the 
amount  of  the  damages  sustained  by  reason 
of  the  breach  of  this  contract  and  that  this 
amount  was  $1,115.98. 

If  tb^^ore  the  defendant  in  error  will 
file  with  the  Clerk  of  the  trial  conrt  a  remit- 
titur of  tbe  amount  Uiat  the  Judgment  ex- 
ceeds this  sum  and  present  evidence  of  that 
fact  in  this  oonr^  the  Judgment  BpjfealBi 
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from  Bbonld  be  sfflnned,  and  the  costs  of 
tbe  appeal  should  be  equally  divided  between 
the  parties. 

FBB  CUBUM.   Adopted  In  whote. 


<62  Okl.  7J 

CLARK  et  aL  t.  BOARD  OF  COM'RS  OF 
OSAGE  COUNTY.    (No.  7846.) 

(Supreme  Court  of  Oklahoma.    Dec  6.  1916.) 
(BvlJabut  iv  tk0  Court.) 

1.  GabNISHUKNT  ^=9l7— FBBSONB  SUBJKCfT— 

County. 

Where  the  object  to  be  accomplished  is  in 
violatioQ  ot  pubbc  policy,  the  aid  of  equity 
may  not  be  invoked.  Upon  grounds  of  public 
policy  a  county  Is  exempt  fnKn  gamislunent, 
and  this  exemption  extends  to  equitable  gar- 
nishmeut. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  |S  82-34,  44;  Dec.  Dig.  «s>17.] 

2.  ConTucTs  ^9299(1)— AonoiTB—BieHT  or 
Action— Pbrfobmancb. 

The  terms  of  a  contract  examined,  and  held, 
that  under  its  provisions  that  there  should 
be  no  liability  until  full  performance  of  the 
work  contracted  for.  tbers  was  no  liability 
in  a  suit  tor  the  contract  price  of  tiie  work : 
the  evidence  showing  that  the  performance  of 
tbe  work  had  not  been  eomideted  at  tiie  time 
of  the  trial. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  8S  1372-1381;  Dec.  Dig.  «=>299(1)1 

Commissioners'  Opinion,  Division  No.  8. 
Eto^r  from  District  Court,  Osage  County; 
R,  H.  Hudson,  Judge. 

Action  by  Charles  Clark  and  others 
against  the  Board  of  (bounty  CTommlssioners 
of  Osage  County.  Judgment  for  defendant, 
and  plalntlfls  briiv  oror.  Afflntted. 

Grinstead  A  Scott,  of  Pawhuska,  for  plain- 
tiffs In  error.  John  W.  Tillman  and  O.  K. 
Temi^eton,  both  of  Pawhnaka,  for  d^endant 
In  error. 

JOHNSON,  C.  The  board  of  county  com- 
mlsBloners  of  Osage  county  ratered  Into  ctm- 
tracts  ^th  Donothan  A  Hoore,  a  copartner- 
ship, for  fbo  construction  of  a  courthouse 
and  jail  for  the  coonty.  Contemplating  a 
possible  deftralt  by  tiie  contractors  In  the 
performance  of  their  agreements,  the  con- 
tract contained  the  followii^  <dause,  to  wit: 

"And  if  the  ardiitects  shall  certify  that  such 
refusal,  neglect  or  faiiure  is  sufficient  grounds 
for  audi  action,  the  owner  shall  also  be  at  lib- 
er^ to  tcrtainate  the  employment  of  the  contrac- 
tor for  the  said  work  and  to  enter  upon  the 
premises  and  take  possession  for  the  purpose 
of  completing  the  work  comprehended  under  this 
contract,  of  all  materialB^  tools  and  appliances 
tbereon,  and  to  employ  any  other  person  or 
persons  to  finish  the  work,  and  to  provide  the 
materials  therefor ;  and  in  case  of  such  discon- 
tinuance of  the  •  employment  of  the  contractor, 
he  shall  not  be  entitled  to  receive  any  further 
payment  under  this  contract  until  the  said  work 
shall  be  wholly  finished,  at  which  time,  if  the 
mipaid  balance  of  the  amount  to  be  paid  under 
this  contract  shall  exceed  tbe  expense  incurred 
by  the  owner  in  finishing  the  work,  such  excess 
shall  be  paid  by  tbe  owner  to  the  contractor, 
but  if  such  expense  shall  exceed  such  unpaid 


balance,  the  contracts  shall  ^y  the  differ- 
ence to  tbe  owner.  The  expense  incurred  by  the 
owner  as  herein  provided,  either  for  fumishiog 
materials  or  for  finishing  the  work,  and  any 
damage  Incurred  through  sueta  default,  shall  be 
audited  and  certified  by  the  architects,  whose 
certificate  shaU  be  conclusive  upon  the  parties." 

After  partial  construction  and  partial  pay- 
ment of  the  contract  price  of  tbe  construe* 
tlon,  Donothan  A  Moore  notlfled  the  board 
of  county  commisidoners  In  writing  that,  on 
aoconnt  of  financial  reverses,  they  would  be 
unable  to  complete  their  contracts,  and  re- 
quested the  board  to  take  durge  of  and 
complete  the  wo  A  out  of  the  unpaid  part  of 
the  omitract  price,  wtaldi  the  board  proceed- 
ed to  do.  Plalntlfts  in  error  furnished  ma- 
terials to  Donothan  ft  Ifoore  prior  to  the 
abandonment  of  the  work  by  the  latter,  for 
which  tbey  were  not  paid,  and  obtained  judg- 
ments against  Donothan  ft  Moore  upon  the 
indebtedness  represented  thereby.  In  this 
action,  plaintiffs  in  error  sued  the  board  of 
county  commissioners  and  Donothan  ft 
Moore,  alleging  the  completion  of  the  wwk 
by  the  oounty.  the  fact  that  the  county  had 
not  taken  from  Donothan  ft  Hoore  a  bond  Aur 
the  protection  of  matertahnoi,  the  indebted- 
ness by  the  county  to  Donothan  ft  Moore  for  a 
balance  of  the  contract  price  not  ezpraded 
by  the  eounl7  in  the  completion  of  the  build- 
ings, the  unsatisfied  judgments  above  men- 
tioned, the  insolvency  of  Donothan  &  Moore, 
and  the  -absence  of  an  adequate  remedy  at 
law ;  and  sought  a  decree  of  equitable  gar- 
nishment against  the  county  to  the  extent 
of  such  amount  alleged  to  be  owing  by  the 
county  to  Donothan  4  Moore.  The  county 
contended  that  It  was  not  liable  to  garnish- 
ment, either  legal  or  equitable;  that  the 
work  under  the  contract  was  not  wholly  fin- 
ished at  the  time  of  the  suit,  and  uoder  the 
specific  torma  of  the  contract  there  was  no 
liability  until  full  completion  of  the  work; 
and  that  tbe  county  had  certain'  claims  of 
offsets  and  damages  against  Donothan  & 
Moore,  which  more  than  consumed  the  unex- 
pended balance  In  the  courthouse  and  jail 
fund.  The  lower  court  rendered  judgment 
In  favor  of  defendants,  and  plaintlfb  have 
appealed. 

[1]  The  decisive  Issues  are:  (1)  The  lia- 
bility of  the  county  to  the  proceedliig  In 
equitable  garnishment;  and  (2)  tbe  liabil- 
ity of  the  county  to  Donothan  ft  Moore  as 
based  upon  the  state  of  completion  of  the 
work.  We  think  that  the  lower  court  was 
correct  In  holding  against  the  liability  of 
the  county,  upon  both  of  such  Issues^  and 
this  without  regard  to  the  validity  of  the 
county's  claim  for  offsets  and  damages.  . 

Practically  every  appellate  court  of  the 
country,  which  has  passed  upon  the  ques- 
tioOt  has  held  that,  In  the  absence  ot  a 
statute  specifically  conferring  the  right  of 
garnishment  against  a  connty,  garnishment 
does  not  run  against  a  county.  Edmondaon 
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V.  De  Ealb  County,  Bl  Ala.  103;  Boone 
County  v.  Keck,  SI  Arte  887;  Stermer  r. 
La  nata  County,  5  Colo.  App.  370,  38  ^lc. 
839;  Ward  t.  Hartford  Co.,  12  Conn.  404; 
Dnral  County  t.  GharleatCHi  Lbr.  Co.,  40 
Fla.  256*  33  Sooth.  681,  00  L.  R.  A.  548,  8 
Ann.  Cas.  174;  Morgan  t.  Bn^  100  Oa.  846, 
28  8.  E.  419;  Fast  T.  WoU,  88  lU.  App.  27; 
Wallace  v,  Lavy»,  54  Ind.  601,  28  Am.  Bep. 
661;  Des  Moines  Co.  t.  Hinckley,  62  Iowa, 
687,  17  N.  W.  91B;  Webb  t.  McCauley.  4 
Bush  (Ey.)  8;  Clark  t.  Clark,  ffii  Me.  265; 
Williams  T.  Boardman,  9  Allen  (Masa)  570; 
McDougal  T.  Henn^Erin  Co.,  4  Minn.  184; 
State  T.  Eberly,  12  Neb.  616,  12  N.  W.  96; 
Boalt  T.  Williams  Co.  Gom'rs,  18  Obto,  13 ; 
Fettebone  t.  Beardslee,  1  Eulp  (Fa.)  180; 
Herrlng-Hall-Marvln  Co.  v.  Eroeger,  2S  Tex. 
ClT.  ^p.  012,  57  8.  W.  980;  Eureka  Sand- 
stone Co.  T.  Pierce  Co..  8  Wash.  236,  85  Pac. 
1081 ;  MerreU  t.  Campbell,  49  Wis.  535.  5 
N.  W.  912,  85  Am.  Rep.  786;  Bwltzer  t. 
Wellington.  40  Kan.  200, 19  Pac.  6S0, 10  Am. 
St  Bep.  196. 

Tbere  Is  no  statute  of  this  state  spedfl- 
cally  authoridns  garnishment  as  against  a 
county.  The  Supreme  Court  of  Montana 
sustained  garnishment  as  against  a  county 
in  the  case  of  Waterbury  v.  Deer  Lodge 
County.  10  Mont.  615,  26  Pac.  1002,  24  Am. 
St  Rep.  67,  but  based  the  dedalim  upon  a 
statute  of  that  state  expressly  authorizing 
the  writ  as  against  a  county.  In  a  case, 
cited  by  plaintiff  In  error,  rlz.  Rlggln  t.  HU- 
lard.  56  Ark.  476,  20  S.  W.  402.  35  Am.  St 
Rep.  113,  the  Supreme  Court  of  Arkansas 
sustained  an  equitable  garnishment  against 
a  county,  where  the  liability  was  complete 
.ind  admitted.  However,  that  case,  In  addi- 
tion to  being  contrary  to  the  doctrine  of  al- 
most the  uQtversal  holding  of  other  courts, 
referred  to  the  Arkansas  case  of  Boone  Coun- 
ty T.  Keck,  supra,  holding  that  legal  garnish- 
ment could  not  mn  against  a  county,  and 
Itself  recognized  that  garnishment  of  a  coun- 
ty was  gainst  public  policy;  and  the  con- 
clusion reached  In  that  esse,  that  equitable 
garnishment  would  He  when  Its  correlative 
remedy,  legal  garnishment,  was  contrary  to 
public  poUcy,  was  virtually  a  holding  that 
equity  may  disregard  public  policy.  Id  the 
Georgia,  Indiana,  Nebraska,  Ohio,  and  Tex- 
OB  cases  above  cited,  relief  was  sought  In 
equity,  and  equitable  garnishment  against 
a  county  was  held  not  to  lie. 

This  court  has  held  that,  on  gronnds  of 
public, policy,  the  govemment  of  the  United 
States  and  the  several  states,  and  officers 
and  agents  tiiereof,  are  exempt  from  gar- 
nishment. Manwell  v.  Grimes,  149  Pac.  11^ 
(not  yet  officially  reported).  This  court  has 
held  that  neither  a  county,  nor  Its  officers, 
are  liable  for  material  furnished  to  a  con- 
tractor In  the  construction  of  pobllc  build- 
ings for  the  county,  regardless  of  the  tect 
that  no  bond  had  been  taken  for  the  protec- 
tion of  materialmen.    BudmeU  t.  Hayues 


et  aL,  156  Pac  843  (not  yet  officially  r^rt* 
ed);  Wilson  v.  Nelson.  163  Fac.  1179  (not 
yet  offidally  r^rted).  This  court  baa  also 
held  that  pnbUc  buildings  are  not  subject 
to  materialmen's  llena  Western  Terra  Got> 
ta  Go.  T.  Bd.  of  Bducatlon  of  City  ot  Shaw- 
nee, 89  OkL  716, 186  Pac  595;  Gloyd  r.  Mon 
ria,  42  OU.  76,  140  Pac  U49.  The  reason 
of  these  cases  Is  that  all  men  are  presumed 
to  kufnr  the  law,  that,  if  material  Is  ad* 
vanced  in  the  absence  of  the  bond  tor  the 
protection  of  materialmen.  It  Is  done  in 
ttna  face  of  (his  knowledge  and  the  absence 
of  the  bond,  whidt  the  materialman  may 
have  required,  and  at  the  aole  risk  of  the 
creditor,  this  conjoined  with  the  pabUc  pol- 
icy of  not  allowbig  the  public  interests  to 
be  embarrassed  by  private  dispute,  to  obvi- 
ate which  the  bond  for  the  protection  of  ma- 
terlalmm  is.  provided  by  statute.  The  same 
reasoning  is  applicable  to  the  Instant  sltna- 
Uon. 

In  addlUon  to  the  above,  our  statute  (seo> 
tion  4836.  Revised  Laws  of  1010)  provides: 

"4836.  OamUhce  Not  Liable  for  What.—lHit 
judgment  shall  be  rendered  upon  a  liability  of 
the  gamiBhee  arisiDs;  •  •  *  Third.  By  rea- 
son of  any  money  in  ms  hands  as  a  public  officer, 
or  for  which  be  is  accountable  to  the  defendant 
merely  as  such  officer." 

This  Is  an  express  recognltltm  of  the  path 
lie  policy  of  this  state,  as  laid  down  by  impll- 
caUon  in  other  states. 

It  is  clear  that  a  county  is  not  liable  to 
garnishment,  and  for  reasons  of  public  policy. 
It  seeras  to  us  that  It  would  be  a  subversion 
of  equity,  to  say  that  It  would  violate  pub- 
lic policy.  Garnishment  Is  purely  a  statutory 
proceeding,  and  Is  usually  Invoked  to  reach 
assets  of  a  debtor,  who  has  no  property  ac- 
cessible to  the  ordinary  legal  writs,  and  who. 
without  regard  to  the  garnished  property,  is 
In  the  Insolvent  condlti(»i  which  plaintiff  In 
error  contends  gives  rise  to  ground  for  the 
Interposition  of  equity  In  this  case.  If  the 
exemption  of  public  policy,  as  applicable  to 
counties  in  cases  of  legal  garnishment,  could 
be  avoided  by  application  to  equity,  as  Is 
attempted  In  this  case,  this  would  amount  to 
a  substitution  of  the  equitable  for  the  legal 
proceeding  In  practically  all  cases  where  a 
county  la  indebted  to  a  defendant,  for  sala- 
ries or  oa  public  contract  or  otherwise,  for 
there  wonld  be  no  difference  in  the  equitable 
princU>le8  apidlcable  to  the  various  tdasses  of 
Indebtedness.  The  equitable  proceeding,  as 
contended  for  here,  wonld  be  much  easier 
than  the  legat  garnishment,  for  no  bond  of 
affidavit  would  be  necessary.  This  would 
amount  to  a  practical  abolition  of  the  oemp- 
tlon,  and  complete  vlolatloa  tini  subversion 
of  the  public  ifotiay  Involved.  The  bond  i» 
for  the  protection  of  materlalmoi,  furnish- 
ing materials  to  public  conb-actors,  and  to  al- 
low the  county  to  make  settlemoit  wtth  sodi 
contractors  without  becoodng  cmbanass' 
ed  by,  or  Involved  In,  the  multitude  of  small 
disputes  which  might  arise  between  the  con- 
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tractor  and  hia  own  creditors.  If  a  material- 
man makes  advances  of  materials  in  the  ab- 
sence of  such  a  bond,  under  the  holding  of 
this  court  In  the  cases  of  this  court  upon  the 
question,  her^above  dted.  he  Is  guilty  of 
ladies,  makes  the  advance  npon  the  credit 
of  the  contractor  and  solely  at  his  own  risk, 
for  the  requirement  of  the  bond  and  reliance 
apon  Its  liability  is  his  legal  remedy.  Such 
laches  would  be  an  additional  reason  why  he 
might  not  Invoke  tbe  aid  of  equity.  We  must 
therefore  hold  that  the  exemption  of  the 
county  from  garnishment  otends  to  the 
equitable  remedy. 

[2]  Id  addition  to  the  above,  in  this  case.  If 
the  liability  be  predicated  upon  the  contract, 
hereinabove  quoted  from.  Independently  of 
the  exemption  of  the  county  from  garnish- 
ment, there  was  no  liability  on  the  part  of 
the  county  to  the  contractor  until  fuU  com- 
pletion of  the  work ;  and  all  of  the  evidence 
showed  that  the  work  was  not  fally  complet- 
ed. If  the  liability  be  predicated  upon  quan- 
tum meruit,  there  was  an  entire  absence  of 
proof  of  the  quantum  meruit  value  of  the 
work  done  by  the  contractor. 

It  follows  that  the  suit  was  not  maintain- 
able under  either  of  the  issues,  denominated 
by  us  as  decisive ;  and  that  the  Judgment  of 
the  lower  court  should  be  affirmed. 

OURIAM.  Adopted  In  whole. 

m  OW.  29) 

FIDELITY  ft  DEPOSIT  CO.  OIP  MART- 
LAND  V.  N.  S.  SHERMAN  MACHINE  ft 
IRON  WORKS.   (Na  7762.) 
{Supreme  Court  of  Oklatioma.    Dec  12,  1910.) 

(Syttabtti  by  the  Court.) 

Pbincipai.  and  SmtCTT  «=>152— Beuedies  or 
OBBDiTon— AonoN  AoAxner  SmsTT. 
By  Tiitae  of  secttons  969  and  4694.  R.  U 
1910,  an  action  may  be  maintained  against  a 
■urety  for  hire  on  a  bond,  given  pnrsaant  to 
section  3881,  without  Joining  the  prindpaL 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety.  CenL  Dig.  |S  416-419;  Dec  Dig.  «=» 
162.] 

Commissioners'  Opinion,  DivisioQ  No.  3. 
Brror  from  District  Court,  Oklahoma  Coun- 
ty ;  Edward  Dewes  OldQeld,  Judge. 

Action  by  the  N.  S.  Sherman  Machine  & 
Iron  Works  against  the  Fidelity  &  Deposit 
OiHupany  of  Maryland.  Judgment  for  plain- 
tUE.  and  defendant  brings  error.  Affirmed. 

H.  A.  King  and  Twytord  ft  Smith,  all  of 
Oklahoma  City,  for  idalnUff  in  wror.  Wil- 
son. Tomeriln  ft  Bnt^olts,  of  Oklahoma 
Oil7.  for  defendant  in  error. 

KjHAKMORB,  a  This  action  was  com- 
menced in  the  court  b^ow  by  N.  8.  Sherman 
Machine  ft  Ina  Worfa^  as  plalntiir.  against 
the  FIddlty  ft  Deposit  Cmnpany  of  Mary- 
land, to  recover  on  a  bimd  oecnted  pursuant 
to  the  provisions  of  section  3881,  R  L.  1910, 


as  defendant,  to  recovor  a  sum  all^;ed  to 
be  due  on  account  of  materials  fumidied  to 
Derr  ft  Lwda.  partners,  prindpals  rat  such 
btmd,  and  used  In  constmctlm  on  a  system 
of  sanitary  sewors  for  the  town  of  Watonga. 
Defendant  demurred  to  the  petition  on  the 
ground  of  defect  of  parties  in  that  the  prin- 
cipals on  tiw  b<Hid  were  not  made  defmd- 
ants.  Ttu  demurrer  was  overruled,  where- 
upon defMidant  answered  by  way  of  genera) 
denial  and  set  forth : 

"Further  answering,  this  defendant  alleges 
that  the  principals  on  the  alleged  bond,  to  wit, 
O.  F.  Derr,  H.  B.  Derr,  and  F.  P.  Lucia,  being 
the  parties  with  whom  plaintiff  in  its  pedtiou 
alleges  to  have  made  a  contract  out  ca  wliich 
plahitiff*B  action  arose,  are  the  real  parties 
in  interest  herein,  and  that  this  defendant  is 
rellablr  informed  tfaat  there  are  certain  matter*' 
and  things  growing  out  of  said  alleged  contract 
between  the  said  principals  and  plaintiff  N.  S. 
Sherman  Machine  &  Iron  Works,  wliich  makes 
it  necessary  for  said  principals  on  said  alleged 
bond  to  be  made  parties  to  this  action  in  order 
that  there  may  be  a  full  determination  of  tbe 
allegations  of  plaintiff's  petition.  The  detaUa 
of  which  are  at  this  time  unlcnown  to  this  de- 
fendant" 

Derr  ft  Luda  applied  to  be  made  parties 
defendant,  presenting  and  offering  to  file  an 
answer  and  cross-petition,  wherein  they  set 
up  a  balance  all^Kd  to  be  owing  them  from 
plaintiff  by  reason  of  the  assignment  to  them 
of  certain  sums  alleged  to  be  due  and  pay- 
able on  an  account  growing  out  of  two  con- 
tracts between  plaintiff  and  the  Municipal 
Excavator  Company,  aggregating  $728.66. 
Such  application  was  denied,  to  which  de- 
fendant excepted.  Upon  trial  to  a  Jury  tbe 
evidence  established  the  claim  of  plaintiff. 
Defendant  offering  no  evidence,  the  court  di- 
rected a  verdict  and  rendered  Judgment  for 
plaintiff.   Defendant  alone  has  appealed. 

The  principal  grotmd  assigned  for  rever- 
sal is  the  refusal  of  the  court  to  make  Derr 
ft  Lucia  parties  derendant,  and  permit  them 
to  file  an  answer  and  cross-petition.  It  is 
urged  that  cmly  Joint  action  against  both 
principal  and  surety  could  be  maintained 
on  the  bond  In  suit,  for  the  reason  that  such 
bond  is  a  Joint  and  not  a  Joint  and  several 
obligation  as  appears  by  the  f (blowing  pro- 
vision therein: 

"The  said  principals  bind  their  heirs,  adminis- 
trators, executors,  successors  and  assigns,  and 
the  said  surety  binds  Its  successors  and  assiipis 
Jointly  and  finnly  by  these  presents.** 

The  common-law  doctrine  invoked  by  de- 
fmdant  has  been  modified  In  this  Jurisdio- 
tion  by  sectiim  969,  B.  U  1910,  which  pro- 
vides: 

"Where  all  the  parties  who  unite  in  a  promise 
receive  some  benefit  frtHo  tbe  consideration, 
whether  past  or  present,  their  promise  is  pre- 
sumed to  be  joint  and  several. " 

By  section  4694,  R.  L.  1910.  it  Is  farther 
provided: 

"Persons  severally  liable  upon  the  same  ob- 
litcation  or  instrument,  including  tbe  parties  to 
hills  of  exchange  and  promissory  notes,  and  in- 
dorsers  and  guarantors,  may  all  or  any  of  them 
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be  indaded  in  the  same  aedmi,  at  the  option 
the  plaintiff." 

It  was  Btlpnlated  that  defendant  was  a 
sorety  for  hire,  and  had  received  a  loemium 
for  wrlUnK  the  bonds  in  question. 

In  S<Aowalter  r.  Beard,  10  OkL  454.  63 
Pac.  687,  it  was  said: 

"Another  defense  urged  is  that  the  oblisation 
is  joint,  and  that  all  the  obligors  shoald  be  made 
parties  defendant.  We  think  section  851,  219 
St.  OUa.  1893  (sec.  969,  Revised  Laws  1910), 
settled  this  pr<^oaition,  as  all  the  obligors  on 
this  agreement  were  parties  who  received  some 
benefit,  and  the  statute  above  cited  makes  all 
such  contracts,  presumably,  joint  and  several, 
and  the  proof  shows  that  all  these  defendants 
were  owners  of,  or  parties  interested  in,  lot  IS, 
nn  which  the  waU  was  partly  to  be  erected.'' 

In  Thompson  t.  Orider  Implement  Co.  et 
al..  36  Okl.  165,  128  Pac.  267,  it  is  held: 

"Under  section  5571  of  Comp.  Laws  1909,  per- 
mitting persons  severally  liable  upon  the  same 
obligation  or  instrument  to  be  sued,  either  to- 
gether or  separately,  at  the  opti<m  of  the  plain- 
dif,  die  plaintiff  may  bring  suit  against  one  of 
the  snreties  on  a  construction  bond,  without 
joining  Uie  principal  and  the  other  sureties." 

See.  also,  Rutherford  t.  Holbert.  42  Okl. 
735,  142  Pac.  1099,  L.  a  A.  1915B,  221. 

The  statutory  rule  alike  obtains  and  has 
been  applied  in  actions  against  joint  makers 
of  promissory  notes.  McMaster  v.  City  NaL 
Bank,  23  Okl.  650^  101  Pac  1103,  138  Am. 
St  Rep.  831 ;  Home  r.  Okla.  State  Bank  of 
Atoka,  42  Okl.  37, 139  Pac.  992. 

In  Francis  t.  First  Nat  Bank  of  Eofaula, 
40  Okl  267,  188  Pac.  14a  this  court,  speak- 
ing tlirough  iir.  Justice  Kane,  said: 

"This  was  an  action  upon  a  promissory  note, 
commenced  by  the  defendant  in  error,  plaintiff 
below,  against  the  plaintiff  in  error,  defendant 
below.  Tbe  note  was  signed  by  the  Presby- 
terian Church  of  Eufania,  as  principal,  and  the 
defendant,  Edna  B.  Francis,  and  several  other 
persons  as  sureties.  The  indorscrs  only  were 
made  parties  defendant.  After  the  petition  was 
filed,  the  defendants  Sled  a  motion,  praying  that 
the  Fresbyterian  Church  be  made  a  party  de- 
fendant which  was  overruled.  •  •  •  As 
stated  by  counsel  for  plaintiff  in  error,  the  de- 
termination of  this  omtroversy  involves  only 
two  questions:  (1)  Was  it  an  abuse  of  the  dis- 
cretion of  the  trial  court  when  the  court  refused 
to  make  the  Presbyterian  Church  a  party  de- 
fendant? (2)  Did  the  court  err  in  sustaining 
the  motion  of  plaintiff  for  judgment  ou  the 
pleadings?  The  statute  seems  to  be  conclusive 
on  the  first  proposition.  Section  4694,  Rev. 
Laws  1910,  provides:  'Persons  severally  liable 
upon  the  same  obligation  or  instrument,  includ- 
ing the  parties  to  bills  of  exchange  and  promis- 
sory notes,  and  indorsers  and  guarantors,  may 
all  or  any  of  them  be  included  in  the  same  ac- 
tion, ot  the  option  of  the  plaintiff.'  In  Outcalt 
V.  Collier,  8  Okl.  473,  58  Pac.  642,  It  was  said: 
'The  common-law  rule  governing  the  enforce- 
ment of  joint  obligations,  and  making  a  judg- 
ment against  one  or  more  joint  makers  of  a 
promissory  note  a  bar  to  further  proceedings 
against  the  other  joint  makers,  has  been  so  far 
modified  by  our  statute  as  that  obligations  ap- 
pearing to  be  joint  will  be  presumed  to  be  joint 
and  several  until  such  presumptitm  is  in  some 
manner  overcome;  and,  unless  such  presumption 
is  overcome,  any  <me  or  more  of  the  joint  mak- 
ers of  a  promissory  note  may  be  proceeded 


against  severally,  without  prejudice  to  the 
rights  of  holder  against  other  makers.'  The 
foregoing  case  is  followed  in  McMaster  City 
Nat.  Bank  of  Lawton,  23  Okl,  650,  101  Pac 
1103,  138  Am.  St.  Rep.  831.  In  Kirkpatrick  v. 
Gray,  43  Kan.  434,  23  Pac  633,  where  an 
identical  statute  is  construed,  it  was  held:  VThe 
holder  of  a  promissory  note  jnay,  at  his  option, 
bring  and  maintain  an  action  against  one  who 
signed  the  same  as  surety  (mly,  and  cannot  be 
compelled  to  bring  in  the  principal  debtor  as  a 
par^  defendant  in  order  to  bave  it  determined 
who  is  primarily  liable  on  the  note,  or  to  give 
the  surety  the  benefit  of  the  provisions  of  sec- 
tion 470  of  the  Code,  as  that  section  only  applies 
in  cases  where  tiie  principal  and  surety  are 
jointly  sued.'  Hie  qnestloD  in  the  Kansss  case 
was  whether  the  owner  and  holder  of  a  promis- 
sory note  may  bring  an  action  against  the  surety 
alone,  or  can  he  be  compelled  to  bring  in  the 
principal  debtor.  In  order  that  the  judgment 
may  be  rendered  against  the  one  primarily  lia- 
ble. In  discussing  this  question.  Mr.  Justice 
Johnston,  who  delivered  the  opinion  for  the 
conrt,  said;  'We  nee  no  conflict  between  sections 
.TO  and  470  of  the  Code.  Section  89  confers 
upon  the  plaintiff  the  option  or  privilege  of  su- 
ing any  one  of  th<we  who  are  severally  liable 
on  a  promissory  note,  and  section  470  simply 
provides  for  cases  where  the  principal  debtor 
and  surety  are  Jointly  aned,  and  has  no  appUcSr 
don  where  tJiey  are  sued  severally.*'* 

Upon  the  authority  of  the  foregoing  cases 
it  must  be  held  that  the  rights  of  the  defMid- 
ant  were  not  prejadlclally  nffected  by  the 
refusal  of  the  court  to  make  the  principals 
on  bond  In  salt  parties  defendant 

An  examination  of  the  entire  record  dis- 
closes no  error  in  the  proceedings  bdow,  and 
the  judgment  should  therefore  be  affirmed. 

PER  CURIAM.  Adopted  In  whole. 


DUNCAN  ELECTRIC  &  ICE  CO.  ▼.  FERGU- 
SON, County  Treasurer,  et  aL   (No.  8097.) 

(Supreme  Court  of  Oklahoma.   Dec  6^  1916.) 

(Syllaltu  7>v  Court.) 
Appeal  anu  Eb&ob  <^773(5)— BBiBm-FAn.- 
UBB  TO  File— Revebbal. 

Where  plaintiff  in  error  files  his  brief  in 
accordance  with  the  rules  of  this  court  and  de* 
fendant  files  no*  brief  within  the  time  allowed, 
and  no  reason  is  givoi  for  failore  to  file  same, 
this  court  is  not  required  to  search  the  record  to 
find  some  theory  upon  which  to  sustain  the  judg- 
ment of  the  trial  court,  but  if  the  plaintiff's 
brief  appears  reasonably  to  sustain  the  assign- 
ments of  error,  may  reverse  the  judgment. 

[Ed.  Not&— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ifi  3104,  3110;  Dec  INg. 
773(5).] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court  Stephens  County; 
Cham  Jones,  Judge. 

Application  by  the  Duncan  Electric  &  Ice 
Company  to  A.  B.  Ferguson,  County  Treas- 
urer, and  others,  for  correction  of  an  assess- 
ment From  an  adverse  judgment  of  the 
district  court  on  an>eal  from  an  order  deny- 
ing the  applicatlott,  plaintUf  btiaga  error. 
Reversed. 


AssFor  otbsr  u«a«»  see  same  tople  and  KBT-NUHBER  in  all  Ker-NuiDbered  DlgeiU  and  iDdexea 


Digitized  by 


Google 


OkL) 


JONES  r.  FBA2TK 


7d5 


Hainer,  Burns  ft  Toney,  of  Oklahoma  C^ty, 
for  plaintiff  In  error.  D.  A.  Bridges.  Co. 
Atty.,  of  Duncan,  for  d^endants  In  error. 

EDWARDS,  a  Tbe  Duncan  Electric  ft 
Ice  Gompaoy,  a  oHitoratton,  filed  Its  api^lca* 
Uon,  supported  by  affldavits,  with  the  board 
of  coun^  commlsslonerB  of  Stephens  county 
for  the  correctlm  of  an  erroneous  assess- 
ment IVom  an  order  denying  snch  applica- 
tion the  plaintiff  In  error  appealed  to  the 
district  court  of  Steidiens  cotmty,  where  said 
cause  was  tried,  and  Judgment  rendered  In 
favor  of  tibe  d^endanta,  from  whlidi  judg- 
ment the  plaintiff  In  error  has  appealed  to 
this  court  Tbe  plaintiff  has  filed  his  brief 
in  accordance  with  tbe  rales  ot  this  court, 
and  the  defendant  has  filed  no  britf  In  sap- 
port  of  Its  ^udgmeat,  nor  is  any  reason  given 
fbr  faUnre  to  file  the  same. 

Hie  brief  filed  by  tlie  plalntlfl  in  error 
appears  reasonably  to  sustain  the  assign- 
ments of  error,  and  where  tbe  county  at- 
torn^, sheeted  by  Ihe  people  of  (he  county 
to  rqnresent  its  interests.  iB  so  Indlflereat 
to  the  wd&re  <HE  the  OHmty  as  to  wholly  neg- 
lect a  matter  of  this  Und.  this  court  is  not 
required  to  seardti  the  record  to  find  some 
theory  upon  which  tbe  Judgment  may  be  sus- 
tained, but  will  reverse  the  Judgment  In  ac- 
cordance with  the  prayer  of  the  petition  in 
error. 

Tbe  Judgment  is  rerersed. 

FSB  CURIAM.  Adopted  In  whole. 


«2  Old.  26) 

JONES  et  al.  T.  FRANK.  (No.  8068.) 
(Supreme  Court  of  Oklahoma.  Dee.  12,  1916.) 

(Syllabua  by  the  Court.) 

1.  New  Tbiai.  <e=»4ft—GB0UND8— Misconduct 

AFFECnnG  JUBT. 

The  verdict  of  a  jury  in  favor  of  ft  part; 
will  be  set  aside  where,  after  tbe  impaneliQg  of 
the  jury,  and  before  verdicL  he  treats  or  enter- 
tains tbe  jury  or  any  member  thereof. 

FEd.  Note^F(v  other  cases,  see  New  Trial. 
Oait  Dig.  H  97-«0;  Dec.  Dig.  «s>49.] 

2.  New  Tbial  «=»11(W— Power  or  Ooumv- 
Skooitd  Motion. 

The  trial  court  has  power  during  the  term 
at  which  a  judgment  was  rendered  to  grant  a 
new  trial  for  misconduct  of  the  prevailing  party 
in  treating  tbe  jury,  even  though  be  may  have 
previousiy  orwruled  a  motioD  for  new  trial  upon 
other  grounds. 

[E^  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {  14 ;  De'c.  Dig.  iS=»ll(l).J 

3.  Nzw  Tbial  <@=s11(1),  165— Pkocebdings  to 
Peocube— Renewal  of  Motion. 

The  right  of  a  party  to  a  new  trial,  except 
for  newly  discovered  evidence,  impossihility  of 
making  a  case-made  for  grounds  sufficient  to 
vacate  judgment  under  the  statute  or  upon  a  pe- 
tition for  new  trial  under  section  6037  of  tbe 
Code  fRev.  Laws  1910),  is  exhausted  if,  unless 
unavoidably  prevented,  he  fails  to  file  a  motion 
for  new  tnal  at  the  term  and  within  three  days 
after  verdict,  report,  or  decision  In  the  cause 
is  roidered,  or  when,  such  motion  having  been 
filed,  it  is  overruled,  but  the  trial  court  has 


inherent  pTwer,  to  be  exercised  not  as  a  right  of 
the  party,  but  within  his  sound  judicial  discre> 
tiou,  to  set  aside  an  order  overruling  a  motiop 
for  new  trial,  and  to  grant  such  new  trial,  at 
any  time  within  the  term  at  which  such  verdict, 
report,  or  decision  is  rendered,  and  such  power 
ma;  be  exercised  upon  the  court's  own  motion, 
or  when  the  grounds  for  new  trial  are  called  to 
the  court's  attentioa  by  a  second  motion  for 
new  trial,  filed  after  the  three-day  period  has 
expired. 

[Ed.  Note.-»For  other  cases,  see  New  Trial, 
CenL  Dig.  ||  14,  834,  335;  Dec  Dig.  «=3ll(l), 
165.J 

Commissioners'  Opinion,  Division  No.  2. 
Appeal  from  District  Court,  Murray  County ; 
F.  B.  Swank,  Judge. 

Action  by  T.  R.  Frank  against  B.  J.  Jones 
and  another.  Judgment  for  defendants. 
From  en  order  granting  a  second  motion  fbr 
new  trial,  defendants  appeal.  Affirmed. 

Broadbent  ft  Rawllngs  and  J.  H.  Casted, 
all  of  Sulphur,  for  plalntlfl  in  error.  Allen 
&  Haste,  of  Sulphur,  for  defendants  In  error. 


BURFORD,  O.  T.  R.  Frank  sued  B.  F. 
Jones  and  C.  W.  Lumpkin  for  damages  for 
an  alleged  conspiracy  to  defraud.  The  cause 
was  tried  to  a  jury,  and  raidlct  returned  for 
defendants.  Motion  for  new  trial  was  filed 
and  overruled.  Thereafter,  daring  the  term, 
defendants  filed  a  second  motion  for  new 
trial,  alleging  that  one  of  the  defendants  bad 
treated  the  Jury  to  dinner  during  the  prog- 
ress of  tbe  trial.  Tbe  facts  in  relation 
thereto'were  alleged  to  have  been  discovered 
after  the  original  motion  was  passed  upon. 
The  trial  court  heard  evidence  upon  the  mo- 
tion and  set  aside  bis  formn-  order  denying 
the  new  trial  and  granted  such  new  trial. 
Tbe  propriety  of  that  action  Is  now  before  us 
for  review. 

[1]  There  can  be  no  question,  under  the  de- 
cision of  this  court  in  Garvin  t.  Uarrell,  27 
Okl.  373,  113  Pac.  186,  36  L.  R.  A.  (N.  S.) 
862,  Ann.  Cas.  1912B.  744,  that  for  tbe  pre- 
vailing party  to  treat  the  Jury  or  any  mem- 
ber thereof,  during  the  progress  of  tbe  trial. 
Is  misconduct  which  will  Justly  a  new  trial. 
Tbe  motive  Is  immaterial,  and  ordinarily. 
If  the  tact  be  known  to  the  Jurors,  It  need 
not  be  proven  that  the  action  Influenced  the 
verdict  If,  for  Instance,  it  could  be  shown 
that  the  only  Juror  treated  voted  against  the 
verdict  returned  by  bis  associates,  a  diCterent 
case  might  be  presented;  but  thou^  that 
was  tbe  case  as  to  one  Juror  here,  it  was  not 
the  case  as  to  alL  The  point  Is  raised  that 
the  Jurors  were  not  competent  witnesses  to 
prove  these  facts.  We  do  not  find  it  neces- 
sary to  pass  upon  this  question,  as  the  evi- 
dence of  the  restaurant  keeper  was  snffl- 
dent  to  establish  both  the  fact  of  the  treat 
and  tbe  knowledge  of  at  least  some  of  tbe 
Jnry  other  than  tbe  one  dissenting.  In  any 
event  we  would  not  reveme  tbe  cause  for 
erroneous  admission  of  evidence  unless  It  ap- 
pear probable  that  an  Injustice  had  been 
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d<Mie,  and  the  Jdstlce  of  the  result  reached  by 
the  trial  court  cannot  be  a  matter  of  doubt 
As  was  said  by  the  Supreme  Court  of  Maine 
In  Cottle  V.  Cottle,  6  Greenl.  (6  Me.)  140.  19 
Am.  Dec.  200.  quoted  and  approved  by  thla 
court  in  Garrln  t.  Harrdl,  mi[«a: 

"It  may  be  useful  to  the  party  to  leam  that 
a  good  cause  may  be  injured,  but  camiot  be  pro- 
moted, by  cooduct  of  this  sort,  and  to  the  public 
generally  to  know  that  it  will  be  tolerated  in 
DO  case  whatever." 

[2, 3]  The  more  serious  question  arises 
upon  the  right  of  the  trial  court  to  act  at  all 
after  the  first  motion  for  new  trial  had  been 
filed  and  overruled,  and  after  the  time  for 
filing  a  motion  for  new  trial  had  expired. 
Ellmioatlng  entirely  questiouii  of  newly  dis- 
covered evidence,  Impossibility  of  making  a 
case-made,  causes  for  vacating  Judgments, 
and  petitions  for  new  trials  after  the  term, 
under  section  5037  of  the  Code,  and  referring 
our  language  only  to  the  general  causes  for 
new  trial  set  out  In  the  statute,  it  must  be 
taken  to  clearly  appear  from  section  5035, 
Itev,  Laws  1010,  that  the  right  of  a  party  to 
file  a  motion  for  new  trial,  unless  unavoida- 
bly prevented  is  limited  to  a  period  of  three 
days  after  the  verdict,  report,  or  decision  in- 
volved Is  rendered,  wbit^  period  must  also 
be  within  the  term.  The  rights  conferred  by 
statute  cannot  be  broadened  by  amendments 
made  after  the  time  for  filing  has  expired, 
which  set  up  new  grounds,  oor  could  the 
same  efTect  be  produced  by  a  second  motion 
for  new  trial  filed  out  of  time.  Rice  v.  Fol- 
Bom,  32  Okl.  496.  122  Pac.  236;  Rogers  v. 
Quabner,  41  Okl.  107,  137  Pac.  361;  Wiggins 
V.  Jackson,  163  Pac.  879;  Potts  v.  Rubesam, 
156  Pac.  356.  Consequently  tills,  court  has 
frequently  dismissed  appeals  where  no  mo- 
tion for  new  trial  was  filed  in  time,  and  cor- 
rectly so;  for  In  those  cases  error  was  al- 
leged in  the  action  of  the  trial  court  in  deny- 
ing a  motion  which  the  party  had  no  right 
to  file.  Here  we  have  a  case  where  the  court 
granted  a  new  trial,  and  not  the  right  of  the 
party,  but  the  power  of  the  court,  la  in  ques- 
tion. Such  right  of  a  party  and  the  power 
of  the  court  are  entirely  different  things. 

"It  la  a  general  rule  of  law  that  all  the  judg- 
ments, decrees,  or  other  orders  of  the  court,  how- 
ever conclusive  in  their  diaracter,  are  under  the 
control  of  the  court  which  prooounccs  them,  dur- 
ing the  term  at  which  they  are  rendered  or  en- 
tered of  record,  and  may  then  Ke  set  aside,  va- 
cated, or  modified  by  the  court."  Philip  Carey 
Go.  V.  Vickers.  38  Okl.  643, 134  Pac  851:  I'arks 
V.  Haynes,  152  Pac.  400:  St.  L.,  I.  M.  &  So. 
Ry.  Co.  V.  Lowrey  (No*  7877)  160  Pac.  716.  not 
yet  officially  reported.  Appellate  Court  Bulletin, 
October  20,  1916. 

This  power  extends  to  vacating  an  order 
granting  a  new  tzial,  eqieclally  upon  a  show- 
ing of  fraud.  St  Jj.,  I.  M.  &  So.  Ry.  Co.  v. 
liowrey,  npra.  Tlie  power  of  the  trial  court 


to  graht  a  new  trial  may  be  exerdaed  upon  Its 
own  motion.  Todd  v.  Orr,  44  OkL  459.  145 
Pac.  893;  Hamra  t.  Fitzpatrlck,  154  Pac.  666; 
St  L.,  I.  M.  &  Sa  Ry.  Co.  T.  Lowr^,  supra. 
It  would  clearly  be  beyond  tbe  range  ot  any 
logical  ccmclnsion  to  ludd  that  tbe  trial  ooort 
had  power  to  grant  a  new  trial  In  this  eanse 
ap<m  bis  own  motion,  and  yet  had  no  power  to 
do  so  when  the  gronuds  therefor  were  suggest- 
ed by  the  parties.  Nor  does  this  conclusion 
in  any  way  abridge  tbe  limitation  ot  section 
5085  of  the  Code^  referred  to  supra ;  tot  flie 
statute  is  to  be  taken  as  limiting  the  right  of 
the  party.  Any  motion  for  new  trial  filed  be- 
yond tbe  limitations  of  tbe  statute  must  be 
addressed  to  the  inherent  power  of  the  court 
to  be  exercised  in  his  sound  Judicial  discre- 
tion. Its  office  Is  merely  to  call  to  tbe  at- 
tendon  of  the  court  the  reasons  JostU^ring 
him  in  using  the  power  wblch  he  alone  has. 
It  does  not  present  any  matter  wbidi  the 
party  may  demand  as  a  right 

These  limitations  are  noted  by  tbe  Snpreme 
Court  of  Missouri  in  State  ex  rel.  r,  Adams, 
84  Ua  810-^14,  cited  and  approved  In  Todd 
V.  Orr,  supra: 

"Tbe  sum  of  tbe  whole  matter,  under  our  laws, 
then,  seems  to  be  this:  A  party  sleeps  on  bis 
rights  ifutil  the  time  allowed  him  hy  law  to  make 
his  motion  for  new  trial  expires;  he  can  no  1(HU^ 
er  claim  to  make  his  motion  as  a  matter  of 
right,  but  he  may  afterward  suggest  to  tbe  court 
that  Hubstantial  justice  has  not  been  done  him, 
and  the  court  may  look  into  the  matter  or  not. 
This,  I  tbinlc,  is  a  recognicion  of  tbe  right  of  the 
court,  of  its  own  motion,  to  set  aside  the  ver- 
dict ;  for  if,  after  tbe  time  prescribed  within 
which  a  party  may  file  bis  motion  has  elapsed, 
tbe^court  may,  on  the  su^estion  of  tlie  party, 
set  aside  tbe  v^ict,  why  not  of  his  own  motion? 
And  is  it  not  in  eliect  of  bis  own  motion  tf  in 
such  case  he  sets  it  aside  7* 

In  Bank  of  Wlllmar  r.  lAWler,  78  Minn. 
18S,  80  N.  W.  868,  referring  to  the  effect  of 
the  statute  governing  motions  for  new  txlei, 
tbe  Supreme  Court  of  Minnesota  said: 

"The  power  to  grant  a  new  trial  Is  not  given 
to  the  district  court  by  statute.  "Tlie  power  of 
such  court  to  grant  a  new  trial  is  not,  like  the 
right  to  appeal  under  our  law,  conferred  by 
statute ;  it  is  inherent  in  courts  of  general  ju- 
risdiction, not  given,  but  regulated  by  statute.* 
McNamara  v.  Minn.  O.  Ry.  Co.,  12  Minn.  3S8 
(Gil.  269).  The  provisions  of  such  a  statute 
r^^ulaling  motions  for  new  trial  do  not  prevent 
the  courtj  la  a  proper  case,  from  granting  a  new 
trial  on  its  own  motion." 

Frtnn  the  considerations  above  referred  to 
it  must  follow  tbat  tbe  trial  conrt  bad  tbe 
power  to  grant  a  new  trial  In  this  csnse^ 
even  when  his  attention  was  called  to  tbe 
reasons  for  so  acting,  solely  by  a  second  mo- 
tion for  new  trial  filed  out  of  time.  That  he 
did  not  abuse  bis  discretion  In  so  acting  m 
have  already  indicated. 

The  cause  should  be  affirmed. 

PBB  CUBIAU.  Adopted  Is  wfa<riflb 
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CLEMENTS  et  al.  t.  JACKSON  OIL  &  OAS 

CO.  et  al.    (No.  7999.) 
(Bnprwie  Conrt  of  Oklahoma.    Not.  14,  1916. 
Bdiearing  Denied  Dec  19, 1916.) 

(Ei/Uahu*  hv  the  Court.) 

1.  ConrauoTs  «s»2610)— RuciasioN— Irabil- 
ITT  or  Adtbbbe  Pabtt  to  Pektobu. 

That  a  party  to  a  contract  has  no  fonds, 
aaaets,  or  property;  with  wbidi  to  make  pay- 
ments, or  from  wbidi  he  can  secure  the  money 
to  make  the  payment  of  a  sum  contracted  to  be 
paid  for  certain  work  to  be  done,  constitutes 
anch  a  failure  of  consideration  as  will  authorize 
the  Mher  party  to  the  contract  to  rescind  the 
same  and  to  refuse  to  perform  the  work  yet 
to  be  done  under  auch  contract. 

[Ed.  NotCb— For  other  cases,  see  Ccmtraets, 
CeotTDig.  i  1176;  Xhc  Dig.  «s>261(3).] 

2.  GuARAKTT  «ss»16(3)— BcQUisms  ov  Con- 

TBACT— COITSIDEEATl  ON. 
An  agreement  to  perform  the  terma  of  a  con- 
tract which  the  party  has  a  right  to  rescind 
constitutes  a  condderation  separate  and  apart 
from  the  original  contract,  sufficient  to  support 
a  guaranty  of  payment  by  third  parties. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent.  Dig.  S  16;  Dec.  Dig.  «=»16(3).l 

CommlBsioners'  Opinion,  Dtrislon  Ma  2. 
Appeal  from  l>i£trict  Court,  Jackson  County; 
Geo.  C.  Crump,  Judge. 

Action  by  W.  P.  Clements  and  .another 
against  the  Jat^son  Oil  &  Gas  Company  and 
others.  From  a  Judgment  sustalniiv  a  de- 
murrer to  tlfe  petition,  plalntUts  aK>eal.  Re- 
Teraed,  witb  directions. 

S.  B..  Garrett,  of  Altus,  for  plaintiffs  in 
vrtot.  Everett  Petry,  of  Altus,  for  defend- 
ants In  vnta. 

BUBFOBD,  C.  Tbls  is  a  conq^anlon  case 
to  No.  7998,  161  Pac.  216,  decided  herewith. 
Xbe  discussion  of  principles  bi  that  case  Is 
adopted  herein.  In  this  case,  however,  the 
prlnc^les  are  to  be  applied  to  entirely  dif- 
ferent allegations.  Tbe  fiicts  alleged  In  the 
petition  and  essential  ber^  not  set  out  in 
tbe  opinion  In  No.  7998,  -are  as  follows: 
That  the  original  contract  ft>r  drilling  enter- 
ed into  between  tbe  Jackson  County  011  & 
Gas  Company  and  plaintifCS  provided  that 
upon  completion  of  the  well  the  company 
should  ptty  the  cost  of  pulling  casli^  and  re- 
turning tbe  r^  and  toots  to  Blectra,  Tex. 
Upon  the  same  day  that  plaintiffs  agreed 
to  continue  drilling  b^ond  1,000  feet  and 
tbat  tbe  contract  of  guaranty  considered  in 
No.  7898  was  executed,  tbe  Individual  defend- 
ants Ukewlse  executed  and  delivered  the  fol- 
lowing instrument: 

**Kdow  all  men  by  these  presents,  that  where- 
B8  the  Jackson  County  Oil  &  Gas  Company  en- 
tered into  a  certain  contract  in  writmg  witb 
W.  P.  Clements  and  W.  E.  Green  for  the  drill- 
ing of  a  deep  well  near  Altus,  in  Jackson  county, 
OUabMDa,  bearing  tbe  date  of  October  29,  1914, 
and  wherein  it  was  further  arreed  that  said 
Jackson  County  OU  &  Gas  Company  should 
pay  tbe  expense  of  drawing  the  casing  of  said 
well  and  retuminjc  to  Electra,  Texas,  or  any 
•dier  point  to  wbicb  the  cost  of  transportation 
would  be  no  greater  than  to  Blectra,  Texas,  all 


of  the  tools,  rig,  casing  and  appliances  in  drill- 
ing said  well.  Now,  therefore,  we,  the  under- 
signed officers  and  directors  of  the  Jackson 
County  Oil  A  Gas  Company,  bind  onraelves 
severally  for  the  payment  of  said  sums  agreed 
to  be  paid  in  tbe  original  contract  for  the  re- 
turn oE  said  rig,  casing,  tools  and  appliances  so 
agreed  to  be  returned.  It  being  expressly  un- 
derstood that  each  party  signing  this  guaranty 
shall  be  liable  tor  ^/t  of  said  expenses.  Witness 
our  hands  this  16th  day  of  January,  1915. 
[Signatures.]" 

This  confract  was  treated  below  and  in  the 
briefs  here  as  one  of  guaranty.  Under  tbe 
rules  of  this  court  we  should  so  treat  It, 
where  parties  have  relied  upon  a  definite 
theory  below.  However  that  may  be,  it  does 
not  seem  to  be  material  to  determine  tbat 
question,  as  we  think  tbe  allegations  of  the 
petition  are  sufficient  to  render  it  enforceable, 
either  as  an  original  obligation  or  as  a  guar- 
anty. 

[1 , 2]  The  consideration  for  tbe  execution 
of  this  instrument  is  alleged  in  the  petition 
to  be  "that  the  plaintiffs  would  continue  to 
drill  said  well  to  a  deeper  depth  of  200  feet 
below  said  1,000  feet."  Is  this  a  considera- 
tion for  the  contract  of  January  leth  here 
treated  as  above  stated  as  one  of  guaranty? 
Obviously  not.  If  tbe  plaintiffs  were  requir- 
ed under  tbe  original  contract  to  drill  the 
additional  200  feet.  Were  the  plaintiffs  "so 
obligated?  The  petition  alleges  (very  dif- 
ferently from  tbe  petiUon  In  No.  7998)  that 
at  tbe  time  of  tbe  execution  of  tbe  guaranty 
"the  funds  of  tbe  Jackson  County  Oil  &  Gas 
company  were  exhausted,  and  the  said 
Jackson  County  Oil  St  Gas  Company  had  no 
assets  or  property  with  which  to  secure 
plaintiffs  for  their  services  In  drilling  said 
well  to  a  greater  depth  than  tbe  said  1,000 
feet"  As  against  a  demurrer,  which  admits 
the  facts  alleged  and  all  fair  Inferences  to 
be  drawn  therefrom,  we  think  this  is  suffi- 
cient to  bring  the  facts  within  section  984, 
par.  4,  Rev.  Laws  1910,  and  to  autliorize  the 
plaintiffs  to  rescind  tbe  contract.  That  stat- 
ute authorizes  rescission  by  a  party  when 
"the  consideration,  before  it  Is  rendered  to 
him,  fails  in  any  material  respect  from  any 
cause."  It  la  alleged  that  the  oil  company 
had  no  funds  to  pay  and  no  property  or  as- 
sets with  which  to  "secure  plaintiffs  for  their 
services."  Tr'ie  the  original  contract  provid- 
ed for  a  cash  payment  and  not  for  securing 
plaintiffs  for  services  rendered,  but  as 
against  a  demurrer  we  tbink  it  can  fairly  be 
said  tbat  If  the  oil  company  could  not  se- 
cure plaintiffs,  it  could  not  secure  any  one 
else,  and  that  in  this  view  the  petition  alleg- 
es that  tbe  oil  company  did  not  have  and 
could  not  get  the  money  to  make  payments 
for  drilling  the  200  feet  Under  such  cir- 
cumstances we  hold  the  plaintiffs  had  a  right 
to  rescind  the  contract  It  is  clearly  to  be 
inferred  from  the  petition  that  they  were  re- 
fusing to  proceed,  and  tbat  upon  tbe  execu- 
tion of  the  guaranty  they  did  go  ahead  and 
do  tbe  drilling,  thus  waiving  the  right  to 
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rescind.  This  waiver  was  a  rafflcteiit  con- 
Blderatlon  to  uphold  the  contract  of  guar- 
anty. This  Is  but  another  way  of  saying  that 
the  drilling  of  the  additional  200  feet  was  the 
consideration  off  the  guaranty,  since '  tfie 
plaintiffs,  by  reason  of  the  financial  condition 
of  the  oil  comiiany,  were  no  loiter  bound  to 
drill  the  additional  depth,  under  the  original 
contract.  They  did  what  they  were  not  then 
bound  to  do,  because  absolved  therefrom  by 
reason  of  failure  of  consideration.  Not  even 
a  trustee  or  receiver  In  Insolvency  or  bank- 
ruptcy can  force  the  execution  of  the  contract 
unless  he  Is  able  to  perform  his  port.  The 
party  Inteudlng  to  enforce  the  contract  must 
be  able  to  perform  upon  his  part  Florence 
Mining  Ca  v.  Brown,  124  U.  S.  385,  8  Sup. 
Ct.  5S1,  31  L.  £d.  424.  For  these  reasons  we 
are  of  opinion  that  the  contract  of  guaranty 
was  supported  by  a  sufficient  consideration. 
It  Is  further  urged  that  the  original  contract 
provides  that  the  casing  was  to  be  drawn 
and  the  rig  and  tools  returned  only  In  event 
no  oil  or  gas  In  paying  Quantities  was  found, 
and  that  Inasmuch  as  the  petition  falls  to 
allege  In  terms  that  no  such  minerals  were 
found,  it  fails  to  allege  the  happening  of  a 
condition  precedent  to  recovery.  With  this 
cobtentlon  we  do  not  agree.  This  petition  is 
before  us  upon  a  general  demurrer.  It  is  al- 
leged that  the  casing  was  drawn  and  remov- 
ed, acts  commonly  known  to  be  inconsistent 
with  any  idea  of  a  producing  and  paying 
well.  Furthermore,  the  contract  of  January 
16tb  does  not  call  for  payment  under  the 
terms  and  conditions  of  the  original  contract, 
but  only  for  payment  of  the  amount  therein 
agreed  to  be  paid.  As  was  said  In  Lamm  & 
Co.  V.  Colcord.  22  Okl.  493,  98  Pac.  3S5,  19 
I*  R.  A.  (N.  S.)  901: 

*'In  construing  the  language  of  an  instrumeot 
of  guarsDty  for  the  purpose  of  interpreting  the 
same  to  determine  the  iotentioa  of  the  parties, 
it  should  be  taken  most  strongly  against  the 
guarantor,  and  in  favor  of  the  party  parting 
with  bis  property  upon  the  faith  of  the  interpre- 
tation of  such  instrument  moat  favorable  to  his 
rights.'* 

For  these  reasons  we  hold  the  petltl(m  suf- 
ficient to  state  a  cause  of  action.  The  judg- 
ment of  the  trial  court  is  reTersed,  with  di- 
rections to  set  aside  the  order  sustaining  the 
demurrer  to  the  ];>etltlon  and  to  take  such 
further  proceedings  as  may  be  proper. 

PBB  CURIAM.   Adopted  In  who]& 


iti2  Okl.  48) 

RBIRDON  V.  SMITH  et  aL  (No.  6653.) 
(Supreme  Court  of  Oklahoma.  Dec  12,  1916.) 

(SpUabua  bv  Court.) 

1.  Indians  ^16(1)  —  Lands  —  Lease— Va- 
LiDixr. 

Where  a  full-blood  Choctaw  allottee  leases 
allotted  lands  to  R.  on  November  28,  1905,  for 
a  term  of  five  years,  commencing  with  the  date 
of  the  lease,  and  on  August  V2,  1908,  leases  the 
same  lands  to  S.  and  others  for  a  term  of  five. 


years  from  the  date  of  the  lease,  such  secaod 
lease  being  subject  to  the  existing  lease  for  five 
years,  which  by  its  terms  was  to  ran  until  1010, 
was  unauthorized  and  void. 

[Ed.  Note.— i^or  other  cases,  see  Indians. 
Cent.  Dig.  5  45;  Dec.  Dig.  <g=>ie(l).] 

2.  Landlord  and  Tenant  «=>20— Iuse  — 
Record — NECESsrrY  for  Ackxowledgi£e.'(t. 

Section  660,  c.  27,  Mansfield's  Oigest  Ark.. 
in  force  in  Inuias  Territory  before  statehood, 
providing,  "Deeds  and  instruments  of  writitu: 
for  tlie  conveyance  of  any  real  estate,  or  by 
which  any  real  estate  may  be  aGfected  in  lav 
or  equity,  shall  be  proven  or  duly  acknowledgp'l 
in  conformity  with  the  provisions  of  this  act 
before  they  or  any  of  tbem  shall  be  admitted  to 
record,"  required  that]  a  lease  of  laud  be  acknowl- 
edged before  such  lease  would  be  entitled  to  rec- 
ord, and  any  purported  recording  of  an  nnac- 
knowledged  lease  would  be  a  nullity. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §S  76-79 ;  Dec.  Dig.  «=»26.1 

3.  Indians  «=»ie(2)— Lands— Lease— Itecoia 

Act  Cong.  June  28,  189S,  c.  517.  30  Stat 
607,  known  as  the  "Atoka  Agreement,'*  reqniiinc 
and  providing  that  every  lease  which  is  not  en> 
deaced  by  writing,  or  which  is  not  recorded  fai 
the  derk^B  office  of  the  United  States  court  Car 
the  district  in  which  the  land  is  located,  within 
three  months  from  the  date  of  its  executioa, 
shall  be  void,  an  unacknowledged  lease  of  an  In- 
dian allotment,  even  though  entered  of  record, 
would  be  a  nullity  and  void. 

[Ed.  Note.— For  other  cases,  see  Indians. 
Cent.  Dig.  S  46;  Dec  Dig.  «=>16(2).] 

4.  Ejbctuent  «s>0(S)— Bioht  of  Action— Ti- 
tle OF  Plaintifp. 

Plaintiff  in  ejectment  must  vecover  upon 
the  strength  of  bis  own  title,  and  not  upon  tkc 
weakness  of  that  of  his  adversary. 

[Ed.  Note.— For  other  cases,  see  EjectawDt, 
Cent.  Dig.  U  18,  20-24,  27 ;  Dec  Dig.  «=>9(3).] 

Commissioners'  Opinion,  Division  N&  L 
Error  from  District  Court,  Marahall  Goontr: 
Jesse  M.  Hatcbett,  Judge. 

Action  by  C.  R.  Smith  and  others  against 
J,  P.  Relrdon.  Judgment  for  plalntigfs,  and 
defendant  brings  error.  Reversed,  with  di- 
rections to  enter  judgment  for  defendant 

Ueorge  E.  Rider  and  E.  S.  Hurt,  both  of 
Madlll,  for  plalntUf  In  error.  Eennamer  k 
Coakley,  of  Madlll,  for  defendanta  in  emc 

BUMMONS,  0.  This  action  was  begun  la 
the  district  court  of  Marshall  county  April 
6,  1916.  by  the  defendants  In  error,  herein- 
after Mtyled  plaintiffs,  against  the  plaintiff 
in  error,  hereinafter  styled  defendant,  la 
ejectment  and  for  the  recovery  of  mesne  prof- 
Its  of  a  tract  of  land  In  Marshall  county,  the 
allotment  of  a  fnU-blood  Choctaw  Indian. 

Ward  Wti>8ter,  the  allottee,  on  December 
6,  1903,  executed  a  lease  to  the  defendant 
for  said  tract  ot  land  for  a  term  <tf  five  yeara 
This  lease,  though  recorded  In  tlie  recording 
district  at  Tiabomingo,  was  not  a(ftaiowledf> 
ed.  On  the  28th  day  of  November,  1905,  Uw 
allottee  executed  to  defendant  another  leus 
of  said  land  for  the  full  term  ot  Ave  yeua. 
On  August  12.  1908,  the  aUotise  executed  ta 
plaintiffs  a  lease  of  said  land  for  a  term  of 
five  years.  On  S^ember  4,  1909,  the  aUot- 
tee  executed  a  lease  of  said  lands  to  detmt- 
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ant  for  a  term  of  three  years,  commendiiK 
NoTember  28.  1910. 

Plaintiffs  claim  to  be  entitled  to  the  pos- 
session and  the  rents  and  proflts  of  said  lands 
after  the  expiration  of  the  second  lease  to 
defendant  on  November  28,  1910.  The  case 
was  tried  to  the  conrt  wtthoot  the  Interren- 
tton  of  a  Jury,  resultlns  In  a  Jadgment  for 
plaintiffs  In  tbe  sum  of  ¥215,  as  the  rents  and 
proflts  of  said  land  for  tbe  years  1911  and 
1912,  and  a  finding  that  at  the  time  of  jndg- 
mmt,  Itecause  of  the  expiration  ct  their 
lease,  the  platetiffs  were  not  entitled  to 
possession  thereot  To  reverse  this  Jndg- 
ment,  defendant  prosecutes  this  proceeding  In 
error. 

[1]  This  case  is  goremed  by  the  decision 
of  the  Supreme  Conrt  of  the  United  States  In 
case  of  United  States  v.  Noble.  237  U.  8.  74, 
35  Sup^  Gt  BS2,  G9  L.  Ed.  844.  It  is  there  held 
in  construing  the  act  of  Congress  governing 
the  leaMng  of  Quapaw  allotments,  which  In 
Its  terms  Is  substantially  similar  to  the  act 
of  Congress  governing  tbe  leasing  of  Choctaw 
allotments  except  that  in  the  case  of  Choc- 
taw allotments  the  limitation  to  which  a 
lease  might  eztrad  Is  five  years,  while  In  the 
case  of  Quapaw  allotments  it  might  extend  to 
ten  years,  that  a  lease  for  ten  years,  made  In 
1906,  subject,  to  an  existing  lease  for  ten 
years  on  tbe  same  property,  which  by  Its 
terms  was  to  run  to  1912,  was  luautborlzed 
and  void.  At  tbe  time  tbe  lease  under  which 
plaintiffs  claim  was  taken,  the  lease  to  de- 
fendant taken  In  1905  had  more  than  two 
years  to  run,  and  If  this  lease  was  valid 
plaintiffs'  lease  would  fall  under  the  ban  of 
the  decision  of  the  United  States  v.  Noble, 
supra,  and  be  of  no  effect  It  remains,  there- 
fore, to  be  determined  whether  or  not  the 
lease  to  defendant  executed  in  1905  was  val- 
id and  effectuaL 

[3]  The  trial  court  considered  the  first  lease 
to  defendant,  executed  in  1003,  as  being  of  no 
force  and  effect,  and  treated  the  lease  to 
defendant  in  1905  as  valid,  and,  following 
tbe  decisions  of  this  court,  prior  to  the  d^ 
dslon  in  United  States  v.  Noble,  siipi^  held 
the  lease  to  plaintiffs  to  be  a  valid  lease  ef- 
fective upon  the  expiration  of  tbe  lease  to 
defendant  made  in  1905,  and  held  the  third 
lease  to  defendant  made  in  1900  as  void  and 
odC  no  ettect  We  think  the  trial  court  cor- 
rectly liUerpreted  the  tease  of  Tbe 
Atoka  Agreement  (Act  Cong.  June  28. 1808,  SO 
Stat.  4S6,  507)  provides: 

"Every  lease  which  is  not  eridenced  by  writ- 
ing, setting  out  specifically  the  terms  thereof,  or 
which  is  not  recorded  in  tbe  clerk's  office  of  the 
United  States  court  for  the  district  in  which 
the  land  is  located,  within  three  months  after 
tbe  date  of  its  execution,  shall  be  void,  and  the 
purchaser  or  lessee  shall  acquire  no  rights  what- 
ever by  an  entry  or  holding  thereunder." 

By  act  of  Congress  approved  February  19, 
1903  (32  Stat.  841,  c.  707)>  known  as  the  Re- 


cording Act,  chapter  27,  Mansfield's  Digest, 
1884,  so  far  as  the  same  was  applicable  and 
not  Inconsistent  with  any  act  of  Congress, 
was  extended  to  the  Indian  Territory. 

[2]  Section  660,  c  27,  Mansfield's  Digest, 
is  as  follows: 

"All  deeds  and  other  instruments  in  writing 
for  the  conveyance  of  any  real  estate,  or  by 
which  any  real  estate  may  be  affected  in  law  or 
equity,  shall  be  proven  or  duly  acknowledsed  in 
conformity  with  the  provisions  of  this  act  before 
they  or  any  of  them  shall  be  admitted  to  record.'* 

It  follows,  therefore,  that  the  first  lease  of 
10<^,  not  having  been  acknowledged,  was  not 
entitled  to  record,  and  the  purported  record- 
ing of  tbe  same  was  a  nullity.  Campbell  v. 
Richardson,  6  Okl.  375,  61  Pac.  659;  Ray  v. 
Southern  Trading  Co.,  29  OkL  242,  116  Pac. 
810.  Therefore  this  lease  was  not  record- 
ed as  required  by  the  act  of  June  28,  1898, 
and  was  void  and  of  no  effect  Tbe  defend- 
ant therefore  was  free  to  ^ter  Into  a  new 
lease  with  tbe  allottee,  which  he  did  In  1905, 
and  we  conclude  that  the  trial  court  correct- 
ly held  tbe  lease  of  1005  was  valid  and  ef- 
fectuaL 

[4]  Tbe  court,  however,  erred  In  holding 
the  lease  of  plaintiffs  executed  in  1908  to  be 
a  valid  lease.  This  lease,  upon  the  authority 
of  United  States  v.  Noble,  supra,  was  an 
"overlapping  lease,"  and  therefore  void  and 
of  no  effect.  It  does  not  matter  whether  or 
not  tbe  lease  to  defendant  executed  In  190O 
was  void,  for,  the  plaintiffs*  lease  being  void, 
they  had  no  title  uimn  which  to  maintain 
this  action,  since  the  plaintiff  In  an  action  In 
ejectment  must  recover  upon  the  strength  of 
-bis  title,  and  not  upon  the  weakness  of  that 
of  his  adversary.  Mullen  v.  Glass,  43  OkL 
549,  143  Pac.  679;  Shaffer  T.  Tomer,  43  OkL 
744,  144  Pat  366. 

The  judgment  of  the  court  below  should 
be  reversed,  with  directions  to  enter  Judg- 
ment for  the  defendant 

PBB  CURIAM.  Adopted  in  whola 


(62  Okl.  H7> 
ROGERS  T.  MILLIKia^  OIL  CO.  et  sL 
(No.  7326.) 

(Supreme  Court  of  Oklahoma.  Oct  24,  191G. 
Rehearing  Denied  Nov.  14,  1916.  Second 
Petition  fra-  Rehearing  Denied  Jan.  9,  1917.> 

(BylUbvs  hy  th«  Court.) 
1.  Daiuqxs  <^16.S(1>— Oil  aho  Gas  Leas^ 

FOXPSITDBB— LlAHXLITT  FOB  DaUAQES. 
AssumisK,  without  deciding,  that  an  action 
in  damages  lies  for  failure  by  the  lessee  or  his 
assigns  to  execute  upon  demand  a  release  of 
an  oil  and  gas  mining  lease  which  had  become 
forfeited,  held  that,  the  plaintiff  having  relied 
for  proof  of  measure  of  damages  upon  an  al- 
leged contract  for  sale  of  a  lease  upon  the  same 
land,  he  must  prove  dther  that  he  had  a  valid 
contract  with  such  prospective  purcliaser,  en- 
forceable according  to  its  terms,  had  the  release 
by  defendant  been  ezocuted,  or  that  such  pro- 
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spectlve  parciaser  would  hare  eompletod  the 
contract,  regardleas  of  its  enfOECMU^ttyt 
■uch  release  been  executed. 

[Bd.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  454,  465 ;  Dec.  Dig.  «=»ie3a)l 

2.  Dauaqeb  ^190— Oil  and  Oa8  Lbab»- 

FOBFKIXnBC— LlABIUTT  FOB  DAUAOES. 

Evidence  examined,  and  held,  that  the  plain- 
tiff in  this  case  failed  to  prove  a  contract  en- 
forceable had  the  defendant  executed  a  release, 
or  tJjat  the  prospective  purchaser  would  have 
completed  the  same  upon  the  execution  of  such 
a  release,  and  that  therefore  a  demurrer  to  the 
evidence  was  properly  sustained. 

[Ed.  Note.— For  other  caees,  see  Damacee, 

Gent.  DlK.  {  SIB;  Dee;  Dlf.  «s>X90.1 

GommlssloDers'  Opinion,  Division  No.  2. 
Appeal  from  District  Court,  Pawnee  Goon* 
ty;  L.  M.  Foe,  Judge. 

Action  by  J.  L.  Rogers  against  tbe  MUU- 
ken  011  Company  and  another.  From  a  Judg- 
ment for  defendants  on  a, demurrer  to  the 
erideice,  plaintiff  appeals.  Affirmed. 

UcNieU  &  McNiell  and  U  T.  Orton.  aU  of 
Pawnee,  for  plalntUf  in  error.  Rice  &  Ly- 
ons, at  Tolsa,  for  defendants  in  error. 


BURFORD,  O.  Tbe  gist  of  plainttfTs  ac- 
tion was  that  he  was  the  owner  of  160 
acres  of  land  In  Pawnee  connty ;  that  he  had 
executed  an  oil  and  gas  mining  lease  there* 
on  which  had  passed  by  various  assignments 
thereof  to  one  Turner  and  tbe  MUUken  011 
Company;  that  such  lease  provided  that  It 
lOioold  continne  tor  a  term  of  2  years*  or  as 
long  as  oil  or  gas  was  found  in  paying  quan- 
tities. By  certain  provisions  it  appeared  that 
upon  tbe  payment  of  certain  sums  tbe  life  of 
the  lease  might  be  extended  for  a  period  of 
about  2%  years  from  the  date  of  its  execu- 
tion ;  that  a  dry  bole  had  been  drilled  npon 
the  land  by  the  HlUiken  011  Company,  and 
that  no  payments  having  been  made  and  no 
oil  or  gas  bavlng  been  tound  within  the 
2  years,'  that  the  lease  became  forfeited  by 
its  terms;  that  thereafter  a  well  was  drilled 
near  this  land  which  caused  Its  leasing  val- 
ue to  become  quite  large,  and  ttiat  plaintiff 
bad  an  opportunity  to  lease  tbe  same  to  <Hie 
P.  D.  McConneU  for  tbe  snm  of  $8,000  bonus 
and  $3,000  rental,  upon  procuring  an  ab- 
stract of  title  to  said  laud  which  "would 
show  the  same  free  and  dear  from  any  de- 
fect"; that  the  abstract  of  title  was  sub- 
mitted and  a  release  from  the  UUliken  Oil 
Company  and  Turner  requested  by  tbe  ex- 
amining attomegr  to  perflect  tbe  title;  that 
plaintiff  rcQuested  tbe  execntifm  of  such  re- 
lease, which  was  refused,  and  that  by  rea- 
son tbere<^  tbe  plaintiff  could  not  complete 
bis  contract  with  McConneU,  to  hla  damage 
in  the  amount  of  the  bonus  and  the  rental. 
It  warn  also  alleged  that  shortly  after  the 
release  was  demanded  and  refused  a  dry 
hole  was  drilled  near  plalntHTs  land,  which 
caused  it  to  entir^  lose  Its  teasing  value. 


It  was  further  pleaded  that  diere  was  a 
general  custom  In  the  neighborhood  of  this 
land,  known  to  defendant,  to  execute  re- 
leases of  oil  and  gas  leases  whldi  bad  ex- 
pired. 

ITpcm  the  trial  tbe  evidence  developed 
facts  in  relation  to  the  execution  and  deliv- 
ery  of  the  lease  assigned  to  the  Mil  liken  Oil 
Company;  that  such  lease  bad  become  foi^ 
felted,  and  that  the  MilUken  Oil  Oompauy 
claimed  no  interest  in  the  land,  but  had  re- 
fused to  execute  tbe  release  requested  be- 
cause both  Turner,  Its  assignor,  and  plain- 
tiff,  tbe  original  lessor,  were  each  demanding 
that  a  release  be  made  to  them  respectively; 
that  plaintiff  had  entered  Into  a  contract, 
which,  if  it  was  in  writing,  Is  not  contained 
in  the  record,  with  an  agent  of  McConnell, 
to  lease  this  land  npon  tbe  terms  and  for 
the  sums  alleged  In  the  [>etitlou;  that  tbe 
agent  was  orally  authorized  by  McConneU  to 
make  such  contract  A  lease  was  executed 
by  Rogers  and  wife  and  deposited  in  the 
bank,  together  with  a  draft  for  $8,000  drawn 
on  McConneU  and  payable  "upon  approval 
of  abstract"  The  abstract  was  made  up 
and  forwarded  to  McConneU  at  Tulsa  and 
submitted  to  Benjamin  Rioe  of  tbe  firm  of 
Rice  &  Lyons,  attorneys  at  Tulsa.  Mr.  Rice 
called  the  attention  of  Rogers  to  tbe  lease 
to  Turner  and  tbe  MUUken  OU  Company, 
and  stated  that  a  release  of  their  Interests 
must  be  obtained.  No  other  objection  was 
then  made.  Rice  &,  Lyons,  however,  were 
not  McConneU's  attorneys,  but  represented 
some  parties  to  whom  McConneU  was  trying 
to  seU  tbe  lease.  Afta  muCb  correqKm^. 
ence  tbe  MUUken  OU  Company  refused  to 
execute  a  release.  It  was  stu>wn  that  Tnr- 
ner  would  have  released  had  the  MUllfeat 
OU  Company  done  so.  There  was  proof  snf- 
fldent  to  go  to  tbe  Jury  upon  the  question 
of  McOonneU's  financial  re^wnsiblUty  for 
the  purchase  price  and  roital  prescribed  In 
the  new  leaser 

[1,2]  It  is  plaintiff's  theory,  based  upon 
CampbeU  Harsh.  81  OkL  436.  122  Pa& 
127,  and  kindred  cases  in  this  court  that 
the  lease  held  by  defendants  constituted  a 
cloud  upon  bis  Wle  for  tbe  reasm  that  tt 
would  require  evidence  dehors  the  record  to 
establish  tliat  no  oU  or  gas  had  beoi  found 
In  paying  quantities  within  llie  2  years,  and 
that  tbe  prescribed  rental  had  not  been 
paid;  tliat  a  duty  rested  upon  the  defend- 
ants, after  their  rights  under  tbe  lease 
ceased,  to  oecnte  a  release  of  record ;  and 
that  Toy  faUlng  to  perform  this  duty  they 
bad  roidered  tbonselves  liable  in  damages. 
Assuming,  without  deciding  that  all  these 
propositions  are  sound,  it  remains  to  be  seen 
whether  or  not  plaintiff  made  proper  proof 
of  damage.  He  relied  solely  upon  the  spe- 
cial damage  arising  out  of  the  failure  of  hla 
contract  with  McConnelL  To  establish  sodi 
damage  it  seems  clear  that  he  must  prove 
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«lttier  fhftt  be  liad  ft  Talld  enforceable  con- 
tract, bad  tbe  release  hj  defendant  been 
«cecnted  wbea  demanded,  or  tbat,  bad  sndi 
release  been  so  execated,  McConnell  would 
bare  completed  tbe  contract,,  regardless  of 
Its  enforceabllit7  against  blm. 

The  second  condition  Is  ellmlnftted  by  Mo- 
Gonnell's  nndiqiided  testimony  tbat  b* 
would  not  bftTB  paid  tbe  draft  and  taken  up 
the  lease  had  the  MlUlken  release  been 
properly  obtained,  ft>r  tbe  reason  that  he 
only  desired  tbe  lease  to  res^  It,  and  that 
bis  prospectlre  pvrcbaser  ^dlned  to  buy. 
Tbe  pUlntlff  Is  then  remitted  to  tbe  theory 
of  an  enforceable  contract  Again  assnm- 
log,  wltbont  deciding,  tbe  legal  existence  of 
all  other  dements  of  tbe  validity  of  this  con- 
tract wltb  McOonnell,  it  tOearly  appears 
from  the  exhibits  filed  in  tbe  canae  tbat 
plaintiff,  bad  tbe  MlUlben  rdease  been  exe- 
raited,  did  not  under  his  own  theory  bare 
a  title  '*tne  and  clear  at  any  defect."  the 
Und  of  title  which  bis  amei^tod  petition  al- 
^es  be  was  bound  to  deliver  to  McOon- 
nelL  Tbe  chain  of  title  shows  an  unrdeased 
oil  and  gas  mining  lease,  dated  March  JX 
1901,  to  the  Independent  Oil  ft  Gas  Com- 
pany, which,  if  the  rentals  therein  provided 
had  bem  paid  and  acc^ted.  would  not  ex- 
pire vntSl  IS  years  from  its  data  Under 
plalntUTs  tbeny  It  would  rcQUlre  evldMice 
dehors  the  record  to  establish  nonpaymsit 
of  these  rentals,  and  therefore  this  lease 
would  be  a  dond  upon  bis  title. 

There  also  appears  an  absolute  grant  of 
one-slxteentb  of  the  <A\  and  gaa  under  80 
acres  of  the  land  described.  This  Instm- 
ment  has  no  drilling  or  roital  terms,  and  is 
unreleased. 

There  also  appears  an  unreleased  oH  and 
gas  lease  to  the  Big  Wolfe  OU  &  Gas  Com- 
pany, which,  under  plalntUTs  theory.  Is  also 
a  dond  on  title  and  two  unreleased  mort- 
gages all  prior  In  date  to  the  lease  assigned 
to  defendant,  and,  of  course,  to  the  lease 
tendered  HcConndl.  Altbougb  the  question 
was  asked,  it  Is  not  shown  In  tbe  record 
tbat  the  abstract  would  have  been  approved 
In  spite  ot  these  defects  bad  the  MlUikeu  re- 
lease been  executed.  Tme  this  was  the  only 
defect  called  to  plalntUTs  attention  by  Bice, 
but  there  Is  no  evidence  that  bad  the  ab- 
stract been  flnaUy  submitted  to  him  be 
would  not  have  found  other  defects  or  that 
McConnell  had  agreed  to  be  bound  by  Us 
<9lnioD.  Under  this  state  of  fact  It  must 
be  held  tbat  plaintUC  failed  to  prove  that  he 
could  have  enforced  his  contract  with  Mc- 
Connell except  for  tbe  fault  of  defendant, 
and  therefore  failed  to  prove  any  damage 
resultant  from  defendant's  failure  to  act 
This  cause  arose  prior  to  the  passage  of  the 
met  (Sess.  U  1015,  p.  606)  requiring  the  exe- 
cution of  a  release  of  expired  leases,  and 
that  act  is  not  considered  herein. 

me  Judgment  of  the  trial  court  sustain- 


ing tbe  dotturrer  to  the  evidence  was  cor- 
rect, and  is  affirmed. 

PKB  GUBZAM.  Adopted  In  wbola 


(62  Okl.  33) 

In  re  COMBS'  SSTATEL  (No.  8224.) 
(Supreme  Court  of  Oklahoma.  Dec.  12,  1916.) 

(SvUahu9  bjt  th9  Court.) 

1.  Appeal  and  Bbbob  ^»=>643(^— Keoosd— 

AUTUKNTtCATION— AMBN  OMBNT. 
A  certiScate  of  tbe  clerk  of  the  district  court 
to  a  transcript,  which  in  attached  to  a  petition 
in  error  and  filed  in  this  court,  witbin  tne  time 
limited  for  appeal,  may  be  amraded  upon  order 
of  this  court  made  piior  to  fioal  decision,  but 
after  tbe  time  for  filing  aoch  appeal  has  expired. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  27S8, 27M;  JDee.  IMg. 
643(3).]  Hi  w  — . 

2.  Appeal  and  Errob  «=»43S— Appellate  Ju- 
bisdiction—Appearanck— Effect. 

Jurisdiction  is  not  conferred  upon  this  court 
by  a  general  appearance  of  the  sole  defendant 
in  error,  made  after  the  time  for  filing  an  appeal 
has  expired. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2184-2190 ;  Dec  Dig.  ^ 
435.] 

8.  Appeal  and  Ebbob  «=»409— Pboceedings 
lOB  TBANsncB  or  Cause— SmocoHs  in  Eb- 
bob^Designateon  of  Oodrt. 
A  summons  in  error  which  described  the 
judgment  appealed  from  as  rendered  in  the  coun- 
ty court,  when  it  should  properly  have  described 
such  Judgment  as  rendered  in  the  district  court, 
will  not  be  held  so  defective  as  to  work  a  dis- 
missal of  tbe  cause,  unless  it  appear  that  the 
defendant  in  error  so  summonea  was  deceived 
thereby  to  his  prejudice. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  }  2184;  Dec.  Dig.  «=»409.] 

4.  Appeal  and  Ebbob  <&=3S32— Bbcobd — 
WiiAT  CoHeriTDTEs— Evidence. 

Evidence  talien  in  the  county  court  upon  a 
petition  to  admit  a  will  to  probate,  which  u  not 
introduced  in  evidence  in  the  district  court,  b; 
stipulation  or  otherwise,  upon  a  trial  of  the  is- 
sues de  novo  upon  appeal  to  that  court,  ia  not 

Kart  of  tbe  record  in  toe  district  court,  and  will 
e  stricken,  upun  motion,  from  a  transcript  of 
the  record  of  such  district  court  presented  here 
upon  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^or.  Cent  Dig.  U  2390-2401;  Dec.  IMg.  «=» 

5.  Appeal  and  Ebbob  «»528(1)— Bkcobd— 
Scope  and  Gontbht»— Motion  fob  New 
Trial. 

A  motion  for  new  trial,  not  made  a  part  of 
tbe  record  by  bill  of  exceptions,  is  not  a  prope* 
part  of  a  transcript. 

[Ed.  Note.— For  other  cases,  see  Appeal  au^ 
Error.  Cent.  Dig.  2384,  288S,  2S87 ;  Dec 
Dig.  «=»628(1).J 

Commissioners'  Opinion,  Division  No.  2. 
Appeal  from  District  Court,  Muskogee  Coun- 
ty: Gea  C.  Crump,  Judge. 

In  the  matter  of  the  estate  of  Amanda  M. 
Combs,  deceased.  From  a  judgment  admit- 
ting the  will  to  probate,  contestants  appeal. 
Heard  on  motion  to  strike  and  to  dismiss  ap- 
peal.   Granted  In  part  &nd  denied  In  part 
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J.  B.  Campbell,  O.  P.  Gotwala,  N.  B.  Ma*- 
ey,  and  Kelly  Brown,  all  of  Muskogee^  for 
plaintiff  in  error.  Franklin  &  Car^*  of  Mn»- 
kogee,  for  defendant  In  error. 

BUBFORD,  G.  This  proceeding  was  Insti- 
tuted originally  In  tlie  county  court  of  Mus- 
kogee county,  to  effect  tbe  probate  of  an  al- 
leged lost  will  of  Amanda  M.  Combs,  deceas- 
ed. Tbe  county  court  denied  the  probate, 
and  the  proponent  of  the  will  ai^ealed  to  the 
district  court,  where  the  cause  was  heard  de 
novo  and  the  will  admitted  to  probate.  The 
contestants  appealed  to  this  court  by  petition 
in  error  and  transcript  After  the  appeal 
bad  been  lodged  in  this  court  more  than  60 
days,  and  after  more  than  8  months,  from 
the  date  of  tbe  final  Judgment  In  the  district 
court,  tbe  proponents  of  the  will,  defendants 
in  error  here,  moved  to  dismiss  the  appeal, 
alleging  both.  Jurisdictional  and  nonjurlsdic- 
tloual  grounds.  Thereupon  the  contestants, 
plaintiffs  In  error  here,  asked  leave  to  amend 
the  transcript  Upon  this  motion  this  court 
granted  an  order  "allowing  the  record  to  be 
withdrawn  for  correction,  same  to  be-  made 
before  the  trial  court  on  6  days'  notice 
to  tbe  adverse  party,  the  record  to  be  return- 
ed to  this  court  wltbln  25  days,  the  amend- 
ment so  made  to  be  without  prejudice  to 
question  the  rlgbt  to  make  tbe  same."  The 
record  has  been  returned  to  this  court  It 
appears  that  the  only  amendment  made  Is  a 
new  certificate  to  the  transcript  by  the  clerk 
of  the  trial  court  It  Is  admitted  that  the 
former  certificate  was  defective.  Proponents 
now  renew  their  motion  to  dismiss  upon  the 
original  grounds  therein  contained  and  the 
additional  ground  that  the  amendment  was 
not  made  "before  the  trial  court"  Tbey 
also  move  the  court,  in  the  event  tbelr  motion 
to  dismiss  is  overruled,  to  strike  certain  por- 
tions of  the  alleged  transcript  These  mo- 
tions are  before  us  for  decision. 

[1]  Taking  up  the  various  questions  In 
their  logical  order,  it  seems  to  be  admitted, 
that  the  original  certificate  to  the  transcript 
was  so  defective  as  to  compel  a  dismissal  of 
the  cause,  unless  such  certificate  can  be  and 
is  properly  amended.  It  does  not  appear  that 
contestants  made  the  amendment  before  the 
trial  court  While  it  Is  not  our  desire  or 
purpose  to  sanction  modification  of  the  or- 
ders of  this  court  by  counsel,  without  our 
knowledge  or  consent  yet  it  is  our  desire  to 
pass  upon  the  cases  presented  to  us  npon 
their  merits  where  counsel  observe  the  set- 
tled rules  of  practice,  the  orders  of  this 
court  and  the  necessary  Jurisdictional  re- 
quirements sufficiently  to  enable  us  to  do  so. 
In  the  press  of  business  the  original  order  al- 
lowing the  amendment  was  made  with  the 
Idea  in  mind  that  this  appeal  was  by  petition 
in  error  and  case-made,  that  for  such  reason 
an  amendment  could  only  properly  be  allow- 
ed under  the  safeguard  of  the  presence  and 
approval  of  the  trial  court,  and  were  such 
the  case  we  would  be  disposed  to  hold  coun- 


sel to'  a  strict  compliance  wltti  the  order. 
However,  the  trial  court  has  little  or  no 
functions  to  perform  in  relation  to  a  tran-' 
script  It  is  properly  certified  by  the  clerk. 
It  does  not  ttvipe&T  that  the  pres«ioe  of  the 
trial  court  would  have  served  any  useful  pur- 
pose in  making  ttiis  amendment  Had  our  at- 
tention beat  called  to  the  form  of  this  ap- 
peal, the  original  order  would  have  been  modi- 
fled.  Such  being  the  case  we  are  disposed  to 
pass  over  the  noncompliance  of  counsel  with 
tbe  terms  of  the  original  order,  and  to  con- 
aider  the  amendment  as  made. 

The  question  then  arises  as  to  whether  a 
defective  certificate  of  tbe  clerk  may  be 
amended  so  as  to  constitute  a  prt^per  oer- 
tificatet  after  the  time  for  lodging  an  appeal 
in  this  court  has  expired. 

Id  Walcber  t.  Stone,  15  Okl,  130,  79  Pac 
771,  the  question  hei-e  Involved  was  directly 
decided,  the  court  h<ddlng  the  certificate  to 
the  transcript  in  that  case  to  be  Inuufflclfflt 
and  that  It  could  not  be  amended  after  one 
year — the  then  period  ot  limitation  for  filing 
appeals — ^had  expired.  Walcber  v.  Stone, 
however,  was  decided  npon  the  statute  then 
In  force  and  tbe  general  principles  applicable 
to  amendments.  Since  that  decision  the 
statute  now  embodied  In  section  6243,  Bev. 
L.  1910,  was  passed.  That  section  prorides, 
In  part  as  follows  (Italics  ours): 

"If,  after  any  record  or  case-made  is  filed  in 
the  appdlate  court  in  either  matter  a  civil  or 
a  crimuial  cause,  It  ■hail  appear  that  any  motion 
which  is  of  record  In  tbe  court  from  which  the 
appeal  is  taken,  touching  the  cause  appealed,  or 
toat  any  eviduice  beard  on  tbe  trUl  of  said 
cause,  or  that  any  statement  or  cerUfioate  or  mo- 
tion, or  other  matter  U  omitted  from  such  rec- 
ord or  case-made,  or  are  mtufltoientlif  ttated 
therein,  the  appellate  court  may,  on  its  own  mo- 
tion, or  on  motion  of  any  party  to  such  cause 

*  *  *  prepare  such  omitted  parts,  and  file 
Bucb  corrections  in  tbe  appellate  court  with 
like  force  and  effect  aa  though  such  corrected  or 
added  parts  had  been  originally  incorporated 
in  tbe  record  or  case-made,  when  first  filed 

•  •  *  and  such  order  to  correct,  or  leave  so 
to  do,  may  be  had  any  time  t>efore  tbe  cause 
is  finally  decided  by  the  appellate  courL" 

Since  the  passage  of  this  statute,  this 
court  has  dismissed  cause  for  insufficient  cer- 
tificate to  the  transcript  filed  therein,  but  in 
these  cases  It  does  not  appear  that  there  was 
an  application  to  amend.  We  have  held  that 
tbe  amendment  to  be  made  must  be  an  amend- 
ment as  such,  and  that  therefore  a  case-made 
could  not  be  substituted  for  a  copy  thereof 
after  tbe  time  for  appeal  had  expired  (Creek 
Realty  Co.  v.  City  of  Muskogee,  153  Pac 
180);  but  the  particular  question  hero  In- 
volved appears  to  be  now  before  us  for  tbe 
first  time  since  the  passage  of  the  statute 
above  quoted.  Counsel  cite  many  cases,  all 
of  which,  and  many  others,  have  been  care- 
fully examined.  The  case  In  this  court  com- 
ing nearest  to  sustaining  tbe  motion  to  dis- 
miss is  Jordon  v.  St  L.  A  S.  F.  R.  Co.,  42 
Okl.  804,  143  Pac.  46.  In  that  case,  however, 
there  was  no  certificate  whatever,  and  the 
request  to  amend  was  first  made  upon  re- 
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bearing,  and  after  a  final  dedrton  dlsnriBstng 
the  cause  bad  been  rendered  by  this  court 
By  Its  own  terms,  therefore,  the  time  with- 
in wbldi  section  5248,  supra,  mlgbt  be  Invok- 
ed, bad  jnssed.  Turning  to  tbe  statute  It 
seems  that  ibe  presmt  i^pUcatton  Is  dearl7 
•wltbln  Its  terms.  Amendment  Is  sought  pri< 
or  to  final  decision  of  a  "certtflcate"  wbliib  Is 
"InsufOdentlr  stated."  But  it  Is  urged  that 
Jurisdiction  In  this  court  Is  only  acquired  by 
tbe  filing  wltbln  tbe  time  Undted  statute  ot 
a  petlttcm  in  error  attached  to  a  case-made  or 
transcript,  and  if  time  is  no  case-made  filed 
here  and  the  papers  filed  with  the  petition 
In  error  being  insufficiently  certified,  they  are 
not  a  transcript,  and  tbat  tbetefote  Jurisdic- 
tion falls.  Tbe  answOT  Is  found  in  tbe  8tat> 
ate  Itselt  As  now  amended  there  is  a  prop- 
ec  transcript  attached  to  tbe  petition  In  er- 
ror. Tbe  amendment  has  "lUce  force  and 
effect'  as  tfaoogb  "originally  Incorporated" 
In  the  record  .before  us.  By  the  Tery  terms 
of  tbe  statute  the  amendment  relates  back 
to  tbe  date  of  filing  and  makes  perfMt  as  of 
that  date,  tbat  which  was  before  Imperfect. 
It  is  In  effect  an  amendment  nunc  pro  tunc, 
and  the  record  being  regarded  as  filed  In  Its 
present  form,  as  of  the  original  date  of  filing, 
Jurisdlctton  Is  acquired  within  the  twms  of 
tbe  statute  regulating  appeals.  We  regard 
tbls  statute  as  but  one  of  tbe  expressions  of 
tbe  modem  tendency  of  both  courts  and  law- 
makers, a  t^idency  both  proper  and  just,  to 
sweep  away  the  barriers  of  technicality  and 
to  permit,  wUbln  tbe  necessary  rules  of  ju- 
risdictional procedure,  causes  to  be  reached 
and  decided  upon  their  merits.  We  there* 
fore  h<M  the  amendment  to  be  properly 
made. 

[2]  ^e  final  ground  urged  for  dismissal 
is  that  tbe  only  summons  In  error  issued  wati 
Insufficient  to  confer  jurisdiction.  This  con- 
tention Is  met  by  the  argum^t  that  defend* 
ants  in  error,  by  filing  their  various  mo- 
tions upon  grounds  and  seeking  relief  both 
Jurisdictional  and  nonjurisdlctlonal,  entered 
an  appearance  In  tbe  cause,  and  thereby  com. 
plete  Jurisdiction  was  conferred.  This  latter 
contention  cannot  be  sustained.  Tbe  motions 
were  filed  after  the  time  for  perfecting  an 
appeal  had  exidred.  Jurisdiction  of  the  par- 
ties may  be  conferred  by  consent,  but  Juris- 
diction of  tbe  subject-matter  in  this  court 
cannot.  Jurisdiction  of  the  subject-matter 
itself  is  only  conferred  upon  this  court  by  tbe 
filing  of  a  petition  in  error,  accompanied  by 
case-made  or  transcript,  and  the  Issuance  of 
process  to  defendant  in  error,  all  within  the 
time  allowed  by  law.  After  that  time  con- 
sent of  parties  is  of  no  avail.  It  was  so  held 
In  Creek  Bealty  Co.  t.  City  of  Muskogee, 
supra;  Shaffer  r.  Bemmers,  148  Pac  841; 
Oberly  t.  Harris,  143  Fac.  663;  American 
National  Bank  t.  Merganthaler  Co.,  31  OkL 
533,  122  Pac  507,  and  tbe  numerous  cases 
therein  cited.  Some  support  is  found  for 
tbe  contention  in  the  first  paragraph  of  the 
syllabus  In  HIU  t.  Hill  et  lO^  as  reported  in 


152  Pac  1122.  &b  e»unliatlon  at  tbe  Acts 
of  tbat  case,  taowerer.  diows  tbat  there  was 
an  appearance,  either  by  waiver  or  by  seek- 
ing Jnrisdietiottal  reU^  in  this  court  by  all 
parties  prior  to  the  eapiratton  of  the  time 
tcWUn  which  the  appeal  might  have  been 
/Red.  The  dedsttm  denyliv  that  motloil  to 
dismiss  was  therefore  cl^ariy  right  The 
broad  language  of  the  syllabus,  however,  as 
related  to  these  tacts,  was  a  clerical  error 
which  We  are  advised  Is  to  be  corrected  In 
tbe  oBltial  r^rfes. 

[3]  But  we  are  of  tmlnion  tbat  tbe  original 
summons  In  error  was  sufficient. .  Tbe  object 
of  process  Is  to  notU^  tbe  party  of  tbe  exist- 
ence of  tbe  suit  and  tlie  nature  of  tbe  contro- 
versy involved.  In  the  nist  prins  court  a 
certain  strictness  In  process  Is  nec^sary.  as 
there.  If  the  snmmons  wrongly  described  the 
subject-matter,  the  defendant  might  see  fit  to 
default  because  be  bad  no  objection  to  a 
Judgment  for  the  purpose  and  amount  recited 
in  tbe  summons  issued  to  him.  In  tbls  court 
appeals  come  only  frmn  Judgmoits  thereto- 
fore rendered,  of  which  the  defoidant  in  er- 
ror had  notice  and  In  which  he 'was  neces- 
sarily the  successful  parly.  A  mere  inac- 
curacy in  the  process  Is  not  so  llkcOy  to  de- 
ceive or  to  cause  an  Injnstica  We  are 
ttaereftne  Inclined  to  construe  liberally  auc- 
tions in  relation  to  process  issued  out  of  tbls 
court.  The  summons  in  error  in  the  Instant 
case  properly  describes,  tbe  parties,  and  tbe 
cause  here ;  It  was  issued  and  served  in  time. 
It  described  the  Judgment  appealed  from, 
however,  as  cme  of  the  county  court  wb^  It 
should  have  read  "district  court.**  It  Is  true 
tbat  if  the  process  Is  fatally  defective  Juris- 
diction is  not  acquired  and  tbe  cause  will  be 
dismissed  (Springfield  nre  &  Marine  Ins.  Co. 
V.  Belt,  45  Okl.  49.  144  Pac.  606) ;  but  In  our 
judgment  the  summons  here  Issued  was  not 
so  Inaccurate  in  form  as  to  be  fatally  d^ec- 
tlve.  Here  there  was  no  reason  for  the  par- 
ty being  misled.  The  original  Judgment  In 
the  county  court  was  appealed  to  the  district 
court,  and  the  cause  was  there  retried.  So 
far  as  appears  tbls  was  tbe  ooljr  cause  pend- 
ing between  the  same  parties.  The  petition 
in  error  here  prtqperly  described  the  Judg- 
ment appealed  from.  Tbe  defendant  In  er- 
ror must  have  known  tbat  no  appeal  was  be- 
ing prosecuted  to  this  court  from  the  judg- 
ment of  the  county  court,  since  the  judgment 
there  was  wholly  in  favor  of  the  plaintiffs 
in  error  here,  and  there  could  be  no  possi- 
ble object  in  their  appealing  from  tbat  judg- 
ment or  right  so  to  do.  On  the  other  hand 
judgment  In  the  district  court  was  against 
plaintiff  In  error,  and  It  must  be  apparent 
that  It  was  tbe  district  court  Judgment 
brought  here  for  review.  An  examination  of 
tbe  American  cases  touching  upon  the  suffi- 
ciency of  notices  of  appeal  and  process  upon 
appeal  shows  that  two  views  have  been 
adopted;  one  that  of  strict  construction  re- 
quiring the  process  to  be  complete  and  per- 
fect In  aU  Its  details,  the  other  a  more  Ub- 
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er&l  view  to  the  effect  that  If  the  process  be 
not  wholly  inaccurate  or  Incomplete,  If  there- 
from the  party  can  reasonably  ascertain  the 
object  of  appeal,  and  especially  where  the  ob- 
ject can  be  clearly  ascertained  from  an  ex- 
amination of  the  record  and  petition  in  error 
In  the  appellate  court,  the  process  will  not  be 
held^  void  unless  It' appears  that  the  party  has 
been  misled  to  his  prejudice.  This  latter  doc- 
trine ts  in  consonance  with  the  views  of  this 
court  and  without  reviewing  the  cases  from 
other  states  In  detail,  it  suffices  to  say  that 
such  doctrine  Is  here  adopted. 

It  follows  from  these  obseiratlons  that  the 
motion  to  dismiss  must  be  overruled. 

[4]  Passing  to  the  motion  to  strike;  In 
considering  the  grounds  of  this  motion  we  are 
of  opinion  that  we  are  not  to  be  concerned 
with  quefltlons  as  to  what  constitutes  a 
pnHier  record  on  appeal  from  the  county  to 
the  district  court;  or  what  mlii^t  properly  be 
incorporated  in  a  case-made  upon  appeal 
from  the  district  to  this  court,  but  may  only 
properly  dedde  what  may  be  embraced  in  a 
transcript— no  bill  of  ffiKCeptlons  having  been 
made— npoA  aiqpeal  to  review  a  judgment 
of  the  district  court.  0^  Is  settled  by  stat- 
ute and  by  nomennm  dedrtons  of  this  court 
Section  6146,  Bar.  L.  1910,  provides,  In  part: 

"The  record  shall  be  made  up  from  the  peti- 
tion, the  process,  return,  the  pleadings  suDse- 
quent  thereto,  reports,  verdi<^,  orders^  juds- 
ments  and  all  material  acts  and  proceedings  of 
the  court  •  •  •  Evidence  most  not  he  re- 
corded." 

See,  also,  Callahan  v.  Callahan,  140  Pac. 
135,  and  cases  cited. 

Under  this  statute  It  has  been  held  by  this 
court  that  the  evidence,  unless  made  so  by 
bill  of  exceptions,  Is  not  a  part  of  the  record. 
U.  S.  ex  rel.  v.  C,  O.  &  G.  Ry.  Co.,  S  Okl. 
404.  41  Pac.  729;  Qradd  Lodge  v.  Furman, 
6  Okl.  649,  52  Pac.  932;  GUI  v.  Hayoes,  28 
Okl.  656.  115  Pac.  790;  BlUington  v.  Gray- 
son, 158  Pac.  433.  There  Is  Incorporated  In 
thla  record  the  evidence  taken  before  the 
county  court.  As  before  stated,  whether  or 
not  this  evidence,  or  any  part  thereof,  was 
a  part  of  the  record  proper  of  the  county 
court  is  Immaterial.  Evidence  taken  before 
the  county  court,  and  not  used  as  evidence 
in  the  district  court  upon  a  trial  de  novo  by 
stipulation  or  otherwise,  is  not  a  part  of 
the  proceedings  of  the  district  court,  at  all, 
unless  made  so  by  statute.  If  it  be  said  that 
this  evidence  was  before  the  district  court 
for  the  purpose  of  determining,  as  a  matter 
of  law,  the  correctness  of  the  decision  of  the 
county  court  sustalDlng  a  demurrer  to  the 
evidence  there,  still  such  evidence  Is  not  a 
part  of  tSie  record  proper  in  the  district  court 
unless  made  so  by  bill  of  exceptions  or  case- 
made.  It  must  follow  that  pages  81  to  80, 
inclusive,  of  the  transcript  as  filed,  contain- 
ing the  evidence  taken  In  ttie  county  court 
must  Ve  stricken.  The  same  result  must  fol- 
low as  to  pages  81  to  84,  inclusive,  whldi 


set  out  the  Judgment  of  the  county  court. 
This  Judgment  is  no  part  of  the  record  of  tbe 
district  court  and  it  is  a  transcript  of  the 
record  in  the  district  court  which  Is  to  be 
considered  here. 

[B]  The  motion  for  new  trial  in  the  district 
court  pages  101  to  103,  inclusive,  of  the  rec- 
ord must  also  be  stricken.  Motions,  includ- 
ing those  for  new  trial,  are  not  a  part  of  the 
record  proper.  Tribal  Dev.  Co.  v.  White 
Bros.,  28  Okl.  525,  114  Pac.  736;  University 
Realty  Co.  v.  English  et  al.,  41  Okl.  593,  139 
Pac.  516;  Davis  v.  Lammers,  23  Okl.  338, 100 
Pac.  514 ;  Ludwlg  v.  Benedict  33  Okl.  300, 
125  Pac.  789;  Jacobs  v.  WUUe.  WO  Pac.  709; 
Lewis  V.  Leltchfleld  Co.,  14»  Pac  1135;  Van- 
nler  v.  Fraternal  Aid  Ass'n,  40  Okl.  732,  140 
Pac.  1021;  Bllllngtcai  v.  Orayson,  158  Pac. 
433,  and  cases  therein  dted. 

The  final  prayer  of  tbe  motion  to  strike 
relates  to  porUons  of  ttie  Judgment  of  the 
district  court  which  find  certain  facts,  upon 
the  ground  that  no  findings  of  fact  having 
been  requested,  anything  said  by  the  oonrt 
amounts  to  but  a  general  finding  for  the  pre- 
vailing party.  Sudi  seems  to  be  the  rule  laid 
down  In  U.  S.  ex  rel.  T.  0..  O.  ft  O.  Ry.  Co.,' 
3  Okl.  404,  41  Pac.  729.  supra.  Here,  how- 
ever, the  dUttrict  court  was  sitting  as  an  ap> 
pellate  court  The  questions  of  his  powm 
and  duties  as  such,  and  whether  or  not  Id 
hearing  this  cause  be  was  governed  by  the 
statuta  relating  to  pn^ate  procedure,  and 
particularly  section  OSOX  Ber.  !<.  1910,  re- 
quiring the  county  Judge  to  Incorporate  find- 
ings of  fact  in  Ids  Judgment,  appear  to  be 
Involved  in  tbe  cause  upon  Its  merits.  We 
thertfore  prefer  to  reserve  this  question  un- 
til tbe  cause  Is  finally  briefed  and  before  us 
for  decision. 

For  the  reas<HM  g^ven  the  motion  to  dis- 
miss should  be  OTenruled;  the  motion  to 
strike  granted  In  part  and  denied  In  pari  as 
heretofore  indicated,  and  the  parties  required 
to  file  their  briefo  upcm  tbe  merits  within 
the  time  heretofore  granted. 

PER  CURIAM.  Adopted  In  wbola 

~  (62  Okl.  M> 

LEE  T.  TONSOR  et  al.    (No.  8194.) 
(Supreme  Court  of  Oklahoma.  Dea  5,  1916.) 

(Sylldbua  by  the  Court.) 

1.  GUABDIAN  AND  WaBD  ®=»48  —  MaNAGB- 

usNT  or  EaTAxa—CoNTBACTB— Validity. 
Iq  the  absence  of  specific  autboriuttion  of 
the  county  court  so  to  do,  the  guardian  of  a 
minor  bas  no  power  to  bind  the  real  esbite  of 
Mb  ward,  or  to  create  a  U«n  thereon,  by  con- 
tract Cor  labor  and  material  for  improvemeots 
made  upon  such  estate. 

[Ed.  Note.— For  other  cases,  see  Guardian 
aDd  Ward,  Gent  Dig.  &  101,  219-22)1;  Dec. 
Dig.  <e=>48.] 

2.  Mechanics*  Liens  ®=»61  —  Natitbk  or 
Right— Statctobt  Provisions. 

Tbe  right  to  a  lien  for  labor  and  material 
going  into  bnprovements  placed  upon  real  e»- 
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tate  is  statutory,  and  Is  deiwodent  apoD  a  bind- 
Ins  contract  with  the  owner  of  the  real  estate, 
or  with  some  one  lawfall^  contracting  with  him, 
for  micfa  labor  and  matenaL  Section  3862,  Bat. 

Uwa  ma 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Cent  Dig.  }{  77,  78;  Dec.  Dig.  «=>G1.] 

S.  OnABDun  AND  Ward  4=»77— Saub  vkdeb 
Obdeb  op  Coubt— Poweb  or  Coubt—Dbbtb 
OP  Estate. 
Under  section  6364,  Rev.  Laws  1910,  the 
power  of  the  county  court  to  authorize  a  guard- 
ian to  mortgage'  the  lands  of  bis  wards  is  lim' 
ited  to  debts  "for  which  such  estate  or  any 
part  thereof  is  then  legally  liable  to  be  ordered 
aold." 

[Ed.  Note. — For  other  cases,  see  Guardian 
and  Ward,  Cent  Di«.  SS  327-320;  Dec  Dig. 
^77.] 

4.  GVABDIAN  AND  WABD  «=»77— SaLES  UNDBB 

Obdeb  or  Ooubt— Powbb  or  Coubt— Debts 
or  Eotate. 

An  -order  of  the  county  court  purporting  to 
authorize  a  guardian  to  mortgage  the  lands  of 
luB  'ward  to  secure  debts  that  are  not  a  lien 
against  the  estatsi  or  for  the  payment  of  which 
the  estate  is  not  bound,  is  in  excess  of  the 
power  of  the  court  and  void,  and  a  mortgage 
executed  In  pursuance  thereof  is  a  nullity. 

[Bd.  Note. — For  other  cases,  see  Guardian  and 
Ward.  Cent.  Dig.  SS  327-329;  Dec.  Dig.  «=>77.] 

0.  JnSOMBnT  «=:9489— COLLATEBAL  ATTACK— 

6bound»— Invaliditt  or  Judohent. 
Where  It  appears  affirmatiTely  from  the 
face  of  the  record  that  the  court  ts  without 
power  to  make  the  order  that  was  made,  such 
order  is  Toid  and  subject  to  collateral  attack. 

[Ed.  Note.— For  other  cases,  see  Jndgmenti 
Cent  Dig.  n  024.  925;  Dec  Dig. 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Tillman  County ; 
T,  P.  Clay,  Judge. 

Action  by  J.  E.  Lee  against  Glen  Tonsor 
and  others.  Judgm^t  for  defendants,  and 
plaintiff  brings  error.  Affirmed. 

Wilson  &  Boe,  of  Frederick,  for  plaintlfT 
In  error.  Mounts  tt  Darts,  of  Frederick,  for 
defendants  In  error. 

GAL6RAITH,  C.  J.  E.  Lee,  as  plaintiff, 
commenced  this  action  In  the  trial  court 
against  the  defendants,  Glen  Tonsor,  Estella 
Tonsor,  and  Mrs.  Annie  Tonsor,  being  tbe 
motlier  and  two  minor  children,  to  recover 
Judgment  on  a  promissory  note  and  to  fore- 
close a  real  estate  mortgage  given  to  secure 
the  same,  niere  was  no  defense  to  the  ac- 
■  tioo  by  Mrs.  Tonsor.  The  minors  defended 
on  tlie  ground  that  the  note  and  mortgage 
were  void  as  to  them  t}ecause  the  execution 
thereof  bad  not  been  legally  authorized.  It 
appears  from  the  record  that  prior  to  the 
year  1006  the  husband  of  Annie  Tonsor,  and 
the  father  of  Glen  and  Estella  Tonsor,  died 
in  Tillman  county,  Okl.,  and  that  at  the  time 
of  his  death  be  owned  a  Quarter  section  of 
land  located  in  tbat  county,  and  that  this 
land  was  inherited  by  Ihe  survivlDg  widow 
and  two  minor  children.  A  guardian  was 
duly  ai^ointed  for  the  minors,  and  some  time 
during  the  year  1006  the  mother  and  guard- 
ian contracted  for  and  had  a  dwelling  house 
and  other  Improvements  made  upon  this  land, 


and,  falling  to  pay  tcx  the  same,  thB  ma- 
terialmen famishing  the  lumber  for  sncb  im- 
provements and  certain  of  the  laboren  who 
constructed  the  Improvements  filed  lien  state- 
ments claiming  a  llrai  against  the  land  and 
the  Improvements;  tbat  the  guar^n,  after 
these  lien  statements  were  filed,  presented  a 
petltl<ni  to  the  county  court  of  Ttllman  coun- 
ty praying  an  order  authorizing  him  to  mort- 
gage the  land  to  take  up  the  amount  of  the 
Indebtedness  so  claimed.  The  petition  was 
in  the  fbllowing  form; 

"In  the  Matter  of  the  Guardianship  of  Olenn 
Tonsor  and  Estella  Tonaor. 

"The .  petition  of  John  W.  Goodwins,  the 
guardian  of  the  estate  of  Glenn  Tonsor  and  Es- 
tella Tonsor,  minor  hdrs  of  Frank  Tonsor, 
deceased,  respectfully  represents  and  shows  to 
.the  court  that  the  said  Frank  H.  Tonsor  died 
intestate  on  or  about  the  1st  day  of  December, 
1006,  and  left  certain  real  estate  in  this  coun- 
ty, as  shown  by  the  inventory  filed  herein,  to 
wit:  The  southwest  quarter  of  section  35,  in 
township  2  sbuth  of  range  17,  west  of  I.  M.; 
that  the  said  Frank  B.  Tonsor  left  a  surviving 
wife,  namely,  Annie  Tonsor,  also  left  two  sur- 
viving children,  to  wit,  Glenn  Tonsor  and  Es- 
tella Tonsor,  minors;  that  on  or  about  Janu- 
ary — ,  1908,  under  contract  with  the  guardian 
of  said  minor  children  and  their  mother,  Anna 
Tonsor,  certain  improvements  were  made  and 
material  furnished  for  the  Improvements  of 
said  land,  and  work  and  labor  performed  and 
material  furnished  in  the  erection  of  a  fence 
upon  said  land:  that  for  said  labor  and  mate- 
rial furnished  as  above  specified  the  folIcwiDg 
mechanic  liens  were  filed  in  the  office  of  the 
clerk  of  the  district  court  in  and  for  said  coun- 
ty of  Tillman,  to  wit:  On  March  30,  lOOiB.  H. 
M.  Marsh,  tor  work  and  labor  performed,  the  sum 
of  $35.40;  on  March' 81,  1908,  N.  W.  WUliu- 
ford,  for  work  and  labor,  in  the  sum  of  $41.00; 
on  March  22,  1908,  Dascomb-Danlels  Lumber 
Company  for  material  furnished,  in  the  sum 
of  $476.55;  on  Mav  28,  1908,  C  F.  Adair,  for 
work  and  labor  and  material,  $687. 

"Wherefore  your  petitioner  prays  the  court 
to  grant  authority  to  John  W.  Goodwine.  guard- 
ian, to  mortgage  Raid  real  estate  in  the  sum 
of  $1,100,  for  the  purpose  of  satisfying  said 
existing  lien." 

"Dated  this  the  26th  day  of  August.  1908. 

"John  W.  Goodwine." 

After  bearing  on  the  petition  the  Judge 
made  an  order  authorizing  the  guardian  to 
join  the  mother  of  tbe  minors  in  executing 
a  mortgage  to  take  up  this  tndebtednessL 
That  order  was  as  follows: 

"John  W.  Goodwine,  as  tbe  guardian  of  the 
estate  of  Glenn  Tonsor  and  Estella  Tonsor, 
minora,  having  on  the  26th  day  of  Angiist,  A. 
D.  1908,  presented  to  this  court  and  filed  here- 
in bis  .verified  petition  in  due  form,  praying 
for  an  order  authorising  him  to  mortgage  the 
southwest  quarter  of  section  thirty-fire  (35) 
in  township  two  (2)  south  of  range  seventeen 
(17)  west  of  L  M.,  and  it  appearing  to  the 
court  upon  satisfactory  proof  that  a  copy  of 
tbe  order  of  this  court  entered  herein  on  the 
26th  day  of  August,  1908j  appointing  the  time 
and  place  for  hearing  said  petition,  was  pub- 
Jiabed  for  two  successive  weeks  in  the  Freder- 
iclc  Leader,  a  week];  newspaper  published  'with- 
in said  Tillman  county,  as  provided  in  said  or- 
der, now,  on  this  20th  day  of  September,  1908, 
at  the  time  appointed  for  the  hearing  of  said  pe- 
tition, it  being  a  day  of  tbe  regular  July  term 
of  said  court  comes  said  John  W.  Goodwine, 
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{tetitioner,  and  the  matter  of  aald  petition  com- 
□C  on  re^larly  to  be  heard,  the  court,  upon 
due  exammation  and  coosideratioD  of  aaid  pe- 
tition, and  after  a  full  hearing  upon  the  aame, 
and  due  examination  and  conBideration  of  the 
proofs  and  allecatioDs  of  the  partlea  interested, 
find  from  the  evidence  that  to  mortgage  the 
said  real  estate  belon^ng  to  said  minors  as 
prayed  for  in  said  petition  and  hereinafter  pat^ 
ticularl;  described  is  necessary  and  for  the 
best  interest  of  the  minors  and  of  all  parties 
concerned. 

"It  fs  therefore  ordered,  adjudeed,  and  de- 
creed by  the  court  that  the  said  John  W.  Good- 
wine,  as  guardian  of  the  person  end  estate  of 
Glenn  Tensor  and  Estella  lonsor,  heirs  of  Frank 
H.  Tonsor,  deceased,  is  hereby  authorized  and 
empowered  to  execute  a  mortenge  apon  the 
S.  W.  ^  of  section  36  in  township  2  south  of 
range  17  west  of  I.  M.,  to  the  amount  of  $1,100, 
and  that  said  amonnt  to  be  applied  to  tiquidate 
the  liens  now  existing  thereon. 

"Witness  my  hand  and  the  seal  of  said  court 
this  the  20th  day  of  September,  1008. 

"T.  E.  Campbell,  Judge  of  the  Court." 

In  pursuance  to  this  order  the  guardian 
Joined  the  mother  In  executing  a  note  for  the 
amount  of  this  Indebtedness,  and  also  in  the 
execution  of  a  mortgage  on  this  160  acres 
of  land  to  secure  the  note.  That  note  was 
duly  assigned  to  the  plaintiff  In  error,  who 
was  the  owner  and  holder  thereof  at  the 
time  of  the  commencement  of  this  action. 
Judgment  was  rendered  against  the  mother 
by  confession  for  the  amount  of  the  note, 
and  a  decree  of  foreclosure  of  her  Interest 
In  the  land  was  adjudged*  but  the  court  found 
that  the  mortgage  was  not  binding  on  the 
minors  for  the  reason  that  the  guardian  was 
not  authorized  to  execute  the  note  and  mort- 
gage, and  that  the  order- of  tlie  county  court 
relied  upon  for  euch  authority,  being  In  ex- 
cess' of  the  power  of  the  county  court,  was  a 
nullity.  To  review  that  finding  and  Judg- 
ment the  plaintiff  in  error  has  broucht  the 
case  to  this  court. 

[3]  The  first  question  presented  for  con- 
sideration la  whether  or  not  the  order  of  the 
county  court  authorizing  the  guardian  to 
Join  in  the  execution  of  the  note  and  mort- 
gage was  erroneous  or  absolutely  void;  It 
being  conceded  that  this  Is  a  collatei-al  at- 
tack upon  that  order,  and  that,  If  void.  It 
may  be  rightfully  <diallenged  In  this  pro- 
ceeding. Xt  is  contended  on  behalf  of  the 
plaintiff  In  error  that  the  order  is  Irr^- 
lar  and  merely  erroneoos,  and  therefore  Is 
not  open  to  collateral  attack.  Section  6364, 
Rev.  Laws  1910,  la  relied  upon  Tor  the  au- 
thority of  the  county  oonrt  to  make  the  or- 
der In  question.  Tbia  statute  reads  as  fol- 
lows: 

"The  county  judge  may.  upon  petition  sup- 
ported by  competent  testimony  showing  that 
the  best  interests  of  the  estote  demand  it, 
grant  authority  by  order  to  administrators  of 
*  *  *  estates  and  to  guardians  of  the  estates 
of  minors  or  insane  persons  to  mortgage  any 
real  estate  belonging  to  such  estate:  Provided, 
that  in  no  Instance  shall  authority  be  granted 
by  such  judge  to  any  such  administrator  or 
guardian  to  mortgage  such  real  estate  for  a 
greater  sum  than  is  necessanr  to  pay  the  then 
existing  debts  and  liabilities  for  which  such  es- 
tate, or  any  part  thereof,  is  thai  legally  liable 
to  be  ordered  sold." 


It  will  be  observed  that  this  statute  limits 
the  authority  of  the  county  Judge  In  author- 
izing the  real 'estate  of  the  minors  to  be 
mortgaged  to  the  amount  that  "is  necessary 
to  pay  the  then  existing  debts  and  Uabilltles 
for  which  such  estate  or  any  part  thereof  Is 
then  legally  liable  to  be  ordered  sold."  This 
limitation  of  the  Judge's  authority  raises  the 
question  as  to  wfaetlier  or  not  the  minors'  In- 
terest in  this  estate  was  liable  tor  any  part 
of  this  Indebtedness  upon  the  showing  made 
in  the  petition  for  the  wder  under  otmsidera- 
tioik. 

[2]  It  does  not  appear  fn»n  the  fitcts  set 
out  in  the  petition  for  tbe  order  that  the  lieu 
claimants  had  any  lien  against  the  Interest 
of  the  minors  In  this  land,  or  that  any  pArt 
of  their  land  was  subject  to  be  wdered  sold 
to  pay  any  part  of  this  Indebtedness.  The 
right  to  a  lien  for  labor  and  material  fur- 
nished for  ImproTOuents  la  dependent  entire- 
ly upon  ttie  Uen  statute.  Section  8802,  Rev. 
Laws  1910.  This  statute  provides  Qiat: 

"Any  person  who  shall,  under  oral  or  written 
contract  with  the  owner  of  any  tract  or  piece 
of  land,  perform  labor,  or  furnish  material, 
*  *  *  shall  have  a  lien  upon  the  whole  of 
said  tract  or  piece  of  land,  the  buildinKs  and 
appurtenances.  •  •  • " 

The  statute,  it  will  be  observed,  makes  the 
right  to  the  Hen  depend  upon  a  contract  with 
the  ownw.  Without  a  contract  no  such  lien 
can  be  created.  No  materialman  or  laborer 
can  create  a  lien  against  prc^rty  In  the 
absence  of  an  enforceable  or  legal  contract 
with  the  owner,  or  with  one  who  has  such 
contract  with  the  owner,  for  furnishing  such 
labor  and  material.  Darlington-Mlller  Lum- 
ber Co.  V.  James  Lobsltz,  4  Okl.  355,  46  Pac. 
481 ;  Wearer  v.  Sells,  10  Kan.  009 ;  Clark  v. 
Hall,  10  Kan.  81. 

[1,  4,  S]  It  does  not  appear  from  the  peti- 
tion for  the  order  that  the  guardian  had  any 
right  to  enter  Into  a  contract  for  the  luml>er 
and  material  in  behalf  of  the  minora.  In 
fact,  it  appears  from  the  face  of  the  petition 
that  he  had  no  such  authority.  The  guard- 
ian bad  no  power  to  bind  the  estate  of  his 
wards  in  any  manner  or  to  create  a  lien 
thereon  without  specific  authority  from  the 
county  court  so  to  do.  In  other  words,  he 
had  no  right  to  contract  on  behalf  of  the 
minors  for  the  labor  and  material  for  the 
improvements  without  spedflc  authority  from 
the  county  court  It  does  not  appear  that  he 
had  this  authority.  It  follows,  therefore,  that 
he  had  no  right  to  bind  the  Int^^st  of  the 
minors  in  the  estate  by  such  contract,  and 
that  no  Uen  or  enforceable  obligation  against 
such  interest  was  created  thereby.  Donnell 
v.  Danaby,  159  Pac.  317 ;  J.  H.  Cox  &  Co.  v. 
O.  E.  Fisher,  161  Pac.  171,  Appellate  Court 
Bnlletin,  Nov.  14,  1016,  p.  546.  It  therefore 
appears  affirmatively  from  the  record  that 
filing  the  lien  statements  created  no  lien 
against  the  minors*  Interest  In  this  land,  and 
that  the  same  was  not  bound  for  any  part  of 
the  indebtedness  aet  out  in  the  petitloa  tor 
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the  order,  and  that  tbe  order  of  the  coart 
attempting  to  so  bind  the  estate  of  the  minors 
was  beyond  the  power  of  the  coart,  and  was 
therefore  woiA  and  subject  to  otdlateral  at- 
tact. 

In  No.  3830.  Both  et  al.  t.  Union  National 
Bank  of  Bartlesvllle  et  al..  160  Pac.  505,  not 
yet  ofBclally  reported.  Appellate  Court  Bulle- 
tin. Oct  13,  1916,  p.  218,  In  subdivision  B  of 
the  syllabna,  the  court,  considering  this  ques- 
tion, announces  the  following  rule: 

"Where  the  record  in  the  case  aflSrmatiTely 
discloses  the  facts  to  be  such  that  such  court 
is  without  [authority]  to  make  the  order  or  de- 
cree it  assumes  to  make,  the  same  is  void,  and 
therefore  subject  to  collateral  attack  for  want 
of  jurisdiction  to  the  extent,  at  least,  that  such 
court  is  without  power  to  make  the  same." 

For  the  reasons  controlling  the  court  in 
announcing  the  above  rule,  and  the  authori- 
ties upon  which  it  is  based,  reference  is  here 
made  to  the  opinion  in  that  cause. 

We  therefore  conclude  that  the  Judgment 
appealed  from  was  right,  and  that  the  order 
of  the  county  court  In  attempting  to  author^ 
ixe  the  guardian  to  execute  the  note  and 
moitgage,  on  tbe  interest  of  the  minors  In 
this  land,  was  beyond  tbe  power  of  the  court 
to  make^  and  therefore  roid,  and  that  there 
was  no  error  in  the  judgment  appealed  from, 
and  that  tbe  same  should  be  affirmed. 

PER  CUBIAM.   Adopted  In  wb(d& 

(62  Okl.  12)  " 
EOFF  et  al.  t.  ALEXANDER,   (No.  8083.) 
(Supreme  Court  of  Oklahoma.  Dec.  S.  1916.) 

(8tiilaJ>«f  JtV  the  Court.} 

1.  Apfxaz.  akd  Ebbos  «=3l001(l)— Bbtxbw— 
QuEsnoRB  op  Pact— Vkbdict. 

There  being  evidenoe  reasonably  tending  to 
support  tbe  T^lct  in  a  case  at  law,  this  court 
will  not  set  It  aside  upon  the  weight  of  the  evi- 
dence^ 

Ifild.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8928-8^;  Dec.  Dig. 
1001(1).] 

2.  Appeal  akd  Ebbob  <e=»264— Pbesentxro 
Questions  in  Tbial  Coubt— EiXCBpnoNs— 
Vebdiot. 

A  person  desiring  to  raise  the  Question  of 
the  sufficiency  in  form  of  a  verdict,  or  tbe 
omission  of  material  dements  therefrom,  sliould, 
before  tbe  Jury  is  discharged,  object  to  the  same 
in  such  manner  that  the  grounds  of  his  objec- 
tion are  made  known  to  the  court,  and,  if  such 
objections  are  overruled,  then  properly  save  his 
exceptions  to  the  ruling  of  the  court  It  is  not 
ordinarily  suffident  to  merely  except  to  the  ver- 
dict. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  fS  1S33-1S36;  Dec.  Dig. 
2M.] 

Cominterioners'  Oldnlon,  Diviaion  No.  2. 
Appeal  from  Disttlct  Court,  TUlman  County; 
T.  P.  Clay,  Jndfe, 

Action  by  J.  A.  Alexander  against  B.  B. 
BSofC  and  others.  From  a  Judgment  txa  plain- 
tiff, defendants  appeal.  Affirmed. 


Wilson  &  Roe.  of  Frederick,  for  plaintiffs  in 
error.  Mounts  &  Davis,  of  Frederick,  for  de- 
fendant In  error. 

BURFOBD,  O.  J.  A.  Alexander  sued  B. 
B.  Eoff,  as  sheriff,  and  the  National  Bank  of 
Commerce  of  Frederick,  In  replevin  for  cer- 
tain mules,  a  wagon,  and  harness.  There  was 
a  trial  to  a  Jury  after  issues  joined,  and  ver- 
dict and  judgment  for  plaintiff.  Defendant 
appeals. 

But  two  questions  are  presented  by  the 
brief:  (1)  The  sufficiency  of  the  evidence  to 
sustain  the  verdict;  and  09  the  sufficiency 
of  tbe  verdict  itsell 

[1]  Dpon  the  first  question  It  suffices  to 
say  that  after  an  examination  ot  the  record 
we  are  satisfied  that  there  was  evidence  upon 
all  material  issues.  Including  the  liability 
of  the  sheriff,  sufficient  to  raise  an  Issue  of 
fact  for  the  determination  of  the  jury,  and 
to  reasonably  sustain  the  verdict  found  by 
them.  In  such  cases,  under  our  repeated  de- 
cisions, in  a  suit  at  law,  we  are  not  at  liber- 
ty to  set  aside  the  verdict  upon  the  weight  of 
tbe  evidence^  even  though  we  may  disagree 
with  It. 

[2]  Upon  the  second  point  the  Jtiry  found 
for  the  defendant  for  the  return  of  the  prop- 
erty, or,  In  tbe  event  it  could  not  be  return- 
ed, for  Its  value  In  tbe  sum  of  $300  and  In- 
terest It  Is  insisted  that  defendants,  by 
deduction  from  tbe  declslou  of  this  court  In 
Leeper,  Graves  &  Co.  v.  First  National  Bank, 
26  Okl.  707,  110  Pac.  665,  29  1..  R.  A.  (N.  S.) 
747,  Ann.  Cas.  1912B,  802,  were  entitled  to 
have  the  Jury  find  and  set  out  In  their  ver- 
dict the  separate  value  of  the  articles  of 
property  sought  to  be  replevied.  This  ques- 
tion is  not  properly  before  us  for  review.  If 
the  defendants  had  such  a  right,  they  could 
waive  it.  The  verdict  would  not  necessarily 
be  void.  If  It  fixed  no  value  at  all.  Ward  v. 
Richards,  28  Okl.  629,  IIS  Pac.  791;  Davis 
V.  Gray,  39  Okl.  386,  134  Pac.  UOO;  Crisp  v. 
Gillespey,  151  Pac.  196.  In  Dunlap  &  Taylor 
V.  Flowers,  21  Okl.  600, 96  Pac.  643,  this  court 
passing  upon  the  very  question  here  raised. 
In  a  suit  brought  under  the  Arkansas  prac- 
tice, said: 

"If  the  defendant  does  not  demand  a  separate 
valuation  before  the  verdict  of  the  jury  la  re- 
turned, or  object  to  the  verdict  in  solido  t>efore 
the  jury  Is  diachaised,  be  waives  his  right  to 
have  a  separate  valnatloB  in  the  verdict.' 

So  In  Crisp  V.  OlUespey,  supra.  It  was  held 
that  this  question  mi&it  be  waived  If  no 
timely  objection  were  made,  and  that  to  be 
timely  the  objection  must  be  made  before  the 
jury  la  discharged  and  '*wlun  the  error  as 
to  form  could  be  corrected."  Such  seons 
to  be  the  general  rule.  Hobbe  v.  OlariE,  53 
Ark.  4U,  14  S.  W.  652,  9  Ll  R.  A.  S20;  John- 
son V.  Fraser,  2  Idaho  (Hash.)  404, 18  Pac.  48 ; 
Blake  V.  Powell,  28  Kan.  S20;  Avery  v.  Pop- 
per (Tex.  av.  App.)  45  S.  W.  951 :  Wilson  v. 
Barnes*  49  Ala.  184. 
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In  the  case  before  us  there  was  no  request 
tor  a  separate  valuation,  before  the  jury 
retired  or  afterward.  The  only  objection 
or  exception  appearing  in  the  record  Is  the 
following  redtal  in  the  case-made; 

"Tha  jury  returned  Into  open  court  their  ver- 
dict herein,  which  was  the  clerk  duly  read  in 
thdr  presence  and  hearing,  filed,  and  made  a 
part  of  the  record  herein.  To  the  finding  and 
rendering  of  which  aaid  verdict  the  defendants 
then  and  there  duly  and  legally  excepted  at  the 
time,  and  their  azceptions  were  by  the  court 
allowed." 

Construed  either  technically  or  broadly, 
this  exception  is  not  sufflcioit  to  raise  the 
question  of  failure  to  find  separate  values. 
Tedmlcally  an  exception,  as  defined  by  our 
statute  (Bev.  h.  IDIO,  |  6026),  la  "an  objecUon 
taken  to  a  dedsion  at  the  court  or  judge 
upon  a  matter  of  law."  Though  an  exertion 
is  ottNi  construed  as  an  objection.  It  seems 
that,  however  r^arded,  the  court's  attention 
must  in  some  way  be  cb alien ged  to  some  le- 
gal insuiOtciencT  or  error,  and  a  ruling  in- 
voked thereon,  and  If  the  ruling  be  adverse 
the  proper  office  of  an  exertion  first  arises, 
since  then-for  the  first  time  la  there  a  deci- 
sion of  the  court  or  judge  upon  a  matter  of 
law. 

If  the  aceptton  here  taken  can  be*  con- 
strued OS  an  objecticm  to  the  sufficiency  of 
the  verdict;  stlU  we  think  it  not  sufficient 
The  object  of  an  objection  is  to  call  the  at- 
tention of  the  court  to  some  oror,  that  it 
may  be  corrected.  It  is  not  for  the  purpose  of 
getUng  into  the  record  on  error  upon  which 
a  reversal  may  he  predicated.  In  all  t&lT- 
nesB  the  objection  should  be  sufficient  to  ad- 
vise the  court  what  the  error  is  of  which 
complaint  is  made.  Sudi  is  the  rule  generally 
and  in  this  particular  class  of  cases.  See 
vol.  8  Eincy.  PL  &  Pr.  281;  38  Cyc.  1903,  and 
cases  dted.  So  mutdi  seems  to  be  ccmtem- 
plated  by  our  statute.  It  Is  provided  (Rev. 
L.  1910,  S9  5028-5030): 

"No  partic.ilar  form  of  exception  is  required. 
The  exception  must  be  stated,  witb  bo  much  of 
the  evidence  as  is  necessarj[  to  explain  it  and  no 
more,  and  tlie  whole  as  briefly  as  poiisible." 

"Where  the  decision  *  *  *  la  entered  on 
the  record,  and  th«  ground*  of  oltjection  appear 
in  the  entry,  the  exceptloa  may  be  taken  by  the 
party  causing  to  be  noted,  at  uie  end  of  the  de- 
cision, that  he  excepts." 

"Where  the  decision  is  not  entered  on  the  rec- 
ord, or  the  grounds  of  abieotion  do  not  'ntlHvient- 
ly  appear  in  the  entry,  the  party  excepting  must 
reduce  his  exceptions  to  writing,  and  present  it  to 
the  Judge  for  his  allowance.  If  true,  it  sliall  be 
the  du^  of  the  judge  to  allow  and  sign  it ;  where- 
upon it  shall  be  filed  with  the  pleadings  •  •  • 
but  not  spread  at  large  upon  tbe  journal.  If  the 
writing  it  not  true,  the  judge  shall  correct  It,  or 
suggest  the  correction  to  be  made,  and  it  shall 
then  be  signed  as  aforesaid." 

The  exception  In  tbe  Instant  case  does  not 
In  any  way  advise  the  court  of  the  error  al- 
leged as  to  the  verdict,  and  wholly  falls  to 
comply  with  the  statute  or  proper  practice 
in  such  cases.  We  therefore  hold  that  the 
question  of  separate  valuation  In  the  verdict 


was  not  prc^rly  raised  In  tbe  trial  oonit 
and  Is  not  before  us  for  review. 

In  discussing  objections  generally  herein, 
we  have  not  referred  to  objectifms  to  the  in- 
troduction of  testimony  governed  by  sedlon 
5070  of  the  Code. 

No  error  being  found  in  the  lecovd,  the 
cause  should  be  affirmed. 

PEB  CURIAM.  Adopted  In  whole. 

(«  Okl.  320) 
ASHER  V.  STULL  et  al    (No.  7729.) 
(Snpzeme  Court  of  Oklahoma.    Dec  S,  ISOA) 

(SyUabu*  hy  the  Court.) 

1.  GUABDUn  AND  WABD  4s>182(2)— ACTIONS 

OK  Bonds— Cow  omoNS  Pbecbdert— Pbbs- 

BNTATION  OF  ClAIU. 

It  ia  not  necessary  that  a  claim  for  a  fand 
wrongfully  misappropriated  by  a  guardian  be 
presented  to  the  administrator  of  the  surety  of 
such  guardian  before  an  action  for  the  recovery 
thereon  can  be  maintained. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  ff  027,  630-636;  Dec  Dig. 
«=>182(2).) 

2.  GiTAEDIAIf*  AND  WABD  «S»1S2(4>— AdlOITS 

OH  Bond— Suit  bt  Wabd. 
Where  a  guardian  dies  without  an  acconnt' 
ing  and  settlement  of  his  affairs  having  been 
made  in  the  county  court,  his  ward  may  main- 
tain 8D  action  in  the  dlsmct  court  aKainst-  the 
personal  representatives  of  the  snretieB  on  his 
bond  for  an  accounting  and  settlement 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  Si  640-643;  Dec  Dig.  ^ 
182(4).] 

3.  GUABDIAN  AND  WaBD  4=»182(7)— AcTIOHS 

—Settlement  of  Account— Jddoment. 
In  such  action  tbe  court  has  jurisdiction  to 
adjust  the  account  of  the  deceased  guardian  with 
tbe  ward,  and  may  bear  evidence  and  allow 
credits  and  determine  the  balance  due,  if  any, 
by  said  guardian,  and  render  judgment  therefor. 

[Ed.'  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  U  6S&-6^;  Dec  Dig.  «=» 
182(7).] 

Commissioners'  Opinion,  Division  'No.  3. 
Error  from  District  Court,  Grant  County; 
W,  M.  Bowles,  Judge. 

Action  by  James  H.  Asher,  as  guardian  of 
El^abeth  Miller,  a  minor,  against  A.  J.  Stull 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Reversed  and  re* 
manded. 

'Sam  P.  Ridings,  of  Medford,  for  plaintiff 
in  error.  J.  B.  'Dreunan,  of  Medford.  R.  B. 
Sullivan,  of  Pond  Creek,  and  J.  G.  McKelvy 
and  E(  H.  Breeden,  both  of  Medford*  for  de> 
fmdants  In  error. 

HOOKER,  C.  This  suit  wos  Instituted  In 
April.  1914.  by  pUtlntlfT  In  error  against  the 
defendants  in  error,  to  recover  from  them 
as  sureties  on  three  separate  bonds  executed 
by  Julia  R.  Miller,  as  guardian  of  Elizabeth 
Miller,  who  was  her  daughter. 

It  appears  that  on  the  6th  day  of  October. 
1908,  JuUa  U.  Miller  filed  a 'bond  as  such 
guardian  in  the  sum  of  |000.  sis^ied  by  A. 
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J.  Stall  as  her  auretr,  and  thereafter,  on  the 
3l8t  day  of  May,  1910,  she  having  Intermar- 
ried with  one  Castor,  she  executed  another 
bond  In  the  sum  of  $3,000  signed  by  W.  O. 
Caple  and  J.  R.  Goldsmith,  as  sureties ;  and 
on  the  16th  day  of  May,  19U,  she  Died  in 
said  conrt,  as  guardian,  a  bond  In  the  sum 
of  $3,000,  signed  by  Richard  K.  Miller  and  O. 
J.  Roberts,  aa  her  sureties. 

It  further  appears  that  Julia  R.  Castor, 
who  was  the  guardian  aforesaid,  died,  and 
one  William  French  was  appointed  adminis- 
trator of  her  estate,  and  all  the  property,  be- 
longing to  said  estate  has  been  di^sed  of 
and  distributed;  and  the  said  administrator 
of  the  estate  of  Jolla  R.  Castor  on  the  23d 
day  of  January,  1914,  presented  and  filed  a 
report  In  the  guardianship  matter  of  Eliza- 
beth HUler,  showing  an  amount  due  by  Julia 
R.  Castor  to  ber  ward  In  the  sum  of  $2,034.- 
86,  to  recOTCr  which  judgment  is  sought  here. 

It  also  appears  that  Richard  K.  Miller, 
who  was  one  of  the  sureties  upon  the  bond 
of  Julia  R.  Castor,  died  before  the  Institu- 
tion of  this  suit,  and  that  his  administrator 
ts  made  a  party  defendant  here. 

It  also  appears  that  Julia  R.  Miller  was  ai>- 
polnted  administratrix  of  the  estate  of  Wylle 
W.  Miller,  and  that  she  qualified  on  the  1st 
day  of  February,  1908,  as  such  administra- 
trix, by  executing  a  bond  with  M.  M.  Morrow 
and  B.  Q.  Palmer  as  her  sureties,  which  bond 
was  duly  aivrored,  and  that  on  the  Gth  day 
of  February,  1907,  she  filed  an  Inventory  of 
said  estate,  not  Including  the  homestead,  at 
$887.09 ;  that  on  February  21.  1907,  she  filed 
a  suit  as  the  administratrix  of  said  estate, 
against  the  Chicago,  Rock  Island  &  Padflc 
Railway  Company,  for  the  wrongful  death  of 
■aid  deceased ;  and  that  on  August  5,  1907, 
the  personal  estate  being  less  than  $1,500, 
the  Judge  of  the  county  court  of  Orant  coon- 
^  set  aU  tbe  same  a^lde  to  the  widow  for 
the  use  and  support  of  herself  and  her  minor 
diild;  that  in  February,  1908,  a  judgment 
vma  rendered  In  h«  tamt  gainst  the  rall- 
roHd  company  tor  the  sum  of  $4,000,  and  It  la 
shown  by  the  evidence  here  that  $8,000  of 
the  same  was  paid  to  Julia  B.  BUller  as  the 
administratrix  of  said  estate,  for  the  use  of 
herself  and  her  child,  Elizabeth  Miller. 

It  further  appears  from  the  record  that  on 
the  4th  day  of  March,  1908.  the  said  Julia 
B.  MUler  loaned  James  W.  Johnson  and  wife 
|2;800^  taking  a  mortgage  therefor  to  herself 
which  was  mtmey  derived  from  the  railroad 
■ettlfiflDent;  that  on  the  8th  day  of  Septem- 
ber,  1909^  the  said  Julia  R.  Miller  assigned 
a  one-half  Interest  in  tbe  Johnson  mortgage 
to  O.  S.  Kelly,  and  that  oh  the  24th  day  of 
May,  1910,  she  assigned  the  other  one-half 
interest  to  the  First  State  Bank  at  Pond 
Greek. 

That  in  ber  flrst  report  as  guardian  on 
February  B,  1009,  she  mentions  as  tbe  prop- 
erty of  the  nduor  a  note  and  mortgage  for 
$lt400,  executed  1^  J.  W.  Johnson,  and  on 
March  14,  leiO.  she  again  mentions  the  same 


note  In  her  report,  and  shows  a  balance  on 
hand  In  cash  of  $148.54.  Again  on  May  6, 
1911,  she  shows  a  balance  due  of  $155.59, 
and  under  the  head  of  "Notes  and  Accounts" 
she  listed  in  her  report  one  note  of  H.  H. 
Castor  and  Julia  B.  Castor  in  tbe  stun  of 
$1,400. 

The  record  further  shows  where  J.  H.  Ash- 
er  qualified  as  the  guardian  of  Elizabeth  Mil- 
ler, after  the  death  of  Julia  R.  Castor,  her 
mother,  and  that  he  executed  bond  about  tbe 
8th  day  of  January,  1912,  and  on  the  29th 
day  of  March,  1912,  presented  a  claim  to 
William  French  as  tbe  administrator  of 
Julia  R.  Castor  in  the  sum  of  $1,875.64.  And 
it  further  appears  that  William  French,  as 
the  administrator  of  the  estate  of  Jtilla  R. 
Castor,  here  attempts  as  such  administrator 
to  settle  the  account  of  Julia  R.  Castor,  as 
guardian  of  ber  daughter,  and  shows  an  in- 
debtedness to  the  ward  of  $1,875.04. 

[1]  In  the  petition  filed  In  this  cause,  tbe 
plalntiir  prays  Judgment  for  $2,070.86.  Up- 
on the  trial  hereof,  the  court  released  the 
estate  of  Richard  K.  Miller  from  any  liabil- 
ity, for  the  reason  that  the  suit  was  not 
instituted  within  three  months  after  the  date 
of  the  rejection  of  the  claim  filed  by  the 
guardian  with  the  administrator  of  said  es- 
tate, as  the  undisputed  &cts  show  that  Rich- 
ard K.  Miller  died,  and  Jmephlne  V.  MlUer 
was  appointed  his  administratrix,  and  on  the 
8th  day  of  May,  1913,  gave  the  statutory 
notice  to  creditors,  and  that  the  plaintiff 
herein,  J.  H.  Asher,  as  guardian  of  Elizabeth 
Miller,  filed  a  claim  with  her  as  the  admiifls- 
tratrlx  of  said  estate,  which  was  received 
by  the  administratrix  on  the  SOth  day  of 
May.  1913,  but  that  she  did  not  either  aQow 
or  reject  said  claim,  and  this  suit  was  filed 
on  the  24th  day  of  April.  1914,  and  It  Is  the 
contention  of  the  estate  of  Richard  E.  Miller 
here  that,  because  the  guardian  failed  to  in- 
stitute his  suit  upon  said  claim  wltbln  three 
months  after  the  miration  of  10  days  of 
the  date  of  the  filing  the  same,  the  action 
cannot  now  be  maintained  against  mid  es- 
tate. Section  6342  of  tJie  Barrla-Day  Code 
provides  as  follows: 

"When  a  claim  accompanied  by  the  affidavit 
required  in  tbls  article,  is  presented  to  the  exec- 
utor or  administrator,  be  must  indorse  thereon 
his  allowance  or  rejection,  with  the  day  and 
date  thereof.  If  be  allow  the  claim,  it  mutt  be 
presented  to  the  jud^  for  his  approval,  who 
must,  In  the  same  manner,  indorse  upon  it  his 
allowance  or  rejection.  If  the  executor  or  ad- 
ministrator, or  the  judge  refuse  or  neglect  to 
indorse  aucb  allowance  or  rejection  for  ten  days 
after  the  claim  has  been  presented  to  him,  such 
refusal  or  neglect  is  eqniwent  to  a  rejectlw  on 
the  tenth  day." 

And  section  6S44  thereof  provides: 

••When  a  claim  is  rejected,  either  by  the  ewe- 
utor  or  administrator,  or  the  jud^e  of  the  county 
court,  the  holder  must  bring  suit  in  the  proper 
conrt,  according  to  its  amount,  against  the  exec- 
utor or  administrator,  within  three  months  after 
the  date  of  its  rejection,  if  it  be  then  due. 
I  *  *  *  otherwise  tin  claim  is  fonever  bamdi" 
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The  coDtenUcni  of  tbe  deCsndaata  In  oror 
iB  tbat  tbls  iwoTl«ion  the  statute  is  manda- 
tory, and  that  a  claim  filed  with  the  adminis- 
trator of  an  estate  is  b7  operation  of  law  re* 
Jected  on  tbe  lOtb  day  even  thon^^  the  ad- 
ministrator fftila  to  take  an  aflBrmatlTe  action 
upon  bis  part  The  contention  of  the  defend- 
ants in  errw  Is  supported  bf  Underwood  v. 
Brown,  7  Arlx.  lA,  60  Pac.  700,  where  the 
court  said: 

"That  neglect  or  refusal  of  an  administrator 
to  indorse  an  allowance  or  rejection  of  a  claim 
for  10  days  after  presentation  is  equivalent  to  a 
rejection  on  the  tenth  day." 

The  above  authority  Is  likewise  supported 
by  Boyd  v.  Von  Nelda.  9  N.  D.  337,  83  N.  W, 
329,  and  by  Farwell  v.  Richardson,  10  N.  D. 
34,  84  N.  W.  658.  But  the  California  court, 
In  construing  the  statute  of  tbat  state  with 
reference  to  tbe  same  matter  in  the  case  of 
Bank  of  Ukiah  r.  Sboemake,  Executrix,  67 
Gal,  147,  7  Pac  420,  said: 

"The  statute  of  limitations  commences  to  run 
against  a  rejected  claim  on  the  estate  of  a  de- 
cedent  from  the  time  of  its  actual  rejection  by 
the  personal  representative  of  decedent,  and 
not  from  an  implied  rejection  by  failure  or  re- 
fusal of  the  decedent's  representative  to  indorse 
a  refusal  or  rejection  within  ten  days  after  pres- 
entation, as  such  refusal  or  neglect  may,  at  tbe 
option  of  tbe  claimant,  be  deemed  eauivaleat  to 
a  rejection  after  sndi  time." 

Thore  are  othw  authorities  from,  that  state 
supporting  this  contention,  yet,  however, 
there  la  some  difference  between  the  verbiage 
of  the  statutes  of  Oklahoma  and  tbe  statutes 
of  Gallfomla  coDstnied  \fy  the  dedslcm  above 
moitloDed.  Tbls  question,  however,  has  bera 
set  at  rest  In  thla  state  by  the  decision  of 
this  court  in  the  case  of  Donnell  t.  Dansby, 
Ut9  Pac.  819,  wherdn  Mr.  Justice  Hardy 
said: 

"Section  6346,  Rev.  Lews  1910,  requires  tbat 
all  claims  must  first  be  presented  to  the  executor 
or  administrator  before  an  action  can  be  main- 
tained thereon;  and  it  is  claimed  by  reason 
thereof  plainttfts*  cause  of  action  is  barred. 
Plaintiffs  were  not  creditors  of  deceased,  but 
are  seeking  an  accounting  of  a  trust  fund  heM 
by  him,  which  be  had  vrrongfully  misappropri- 
ated. We  are  justified  in  saying  this  because  it 
ia  shown  that  none  of  this  fund  came  into  the 
bands  of  bis  administrator.  There  was  no  con- 
tractual relation  existing  between  them,  but  tbe 
relation  was  one  created  and  governed  by  law. 
In  Am.  Trust  Co.  et  al.  v.  Chittj  et  al.,  36  OkL 
479,  129  Pac  61,  it  was  held  that  claims  arising 
in  tort  or  other  wrongful  acts  of  the  deceased 
need  not  be  presented  to  the  executor  or  ad- 
ministrator before  an  action  wUl  lie  thereon.  A 
requirement  tbat  the  claim  here  involved  be  pre- 
sented to  the  administrator  necessarily  carries 
with  it  tbe  propositim  tbat  the  administrator 
has  tbe  power  to  allow  or  reject  such  claim, 
and  that  the  county  court  in  the  administration 
proceedings  would  be  authorized  to  state  tbe  ac- 
count of  tbe  guardian  with  his  wards,  allow- 
ing or  disallowing  claims  of  the  wards  or  the 
a&iiniatrator  in  reference  thereto,  and  in  deter- 
mining the  balance  due,  which,  we  have  seen,  it 
cannot  do.  While  the  property  of  the  ward  may 
enne  into  tbe  bands  of  the  administrator  upon 
the  death  of  the  guardian,  tbe  trust  does  not  de- 
scend to  him,  but  is  a  personal  trust  reposed  in 
the  guardian;  and  tbe  administrator  merely 
takes  jKwsession  of  the  property  of  the  ward 
cwnlng  into  his  hands,  fw  the  purpose  hold- 


ing and  preserving  it,  until  the  persona  entitled 
thereto  can  obtain  a  settlement  of  the  guard- 
ianship affairs  in  the  proper  forum,  when  tbe 
rigbts  of  all  parties  may  be  dtitoitely  deter- 
mined." 

Under  the  anthority  Just  quoted  we  must 
hold  that  it  was  not  necessary  for  thla  dalm 
of  the  guardian  to  have  beoi  presented  to  the 
administrator  of  Bli^rd  K.  HUler,  as  nei- 
ther the  administrator  nor  the  county  court 
had  the  anthority  to  settle  the  acooimta  of 
the  former  guardian  with  his  ward  in  the 
administration  proceedings. 

[S,l]  Second.  Undw  the  authority  last 
quoted  tbe  lower  court  was  correct  in  hold- 
ing that  tbe  district  court  of  Grant  eountr 
bad  the  authority  to  settle  the  acootmt  of  tlie 
former  guardian,  Julia  B.  Castor;  for  it  is  the 
established  law  of  this  state  that,  where  a 
guardian  dies  without  an  acooonUng  and  set- 
tlement of  his  affairs,  as  guardian,  having 
beai  made  to  tlie  county  court,  or  witii  tbe 
ward,  bis  former  ward,  may  maintain  an  ac- 
tion in  the  district  conrt  a^^iinst  the  personal 
representatlTes  of  the  flonner  guardian  and 
the  sureties  upon  bis  bond  as  guardian  for  an 
accounting  and  a  settlement;  and  In  such 
action  the  district  court  has  Jurisdiction  to 
settle  the  accounts  of  the  deceased  guardian, 
and  to  this  end  may  hear  evidence  and  allow 
the  deceased  guardian  any  credits  to  which 
be  may  lawfully  be  ^titled,  and  may  deter- 
mine the  balance  due  by  him  to  his  ward 
and  render  Judgment  against  his  sureties 
therefor. 

Tbe  lower  court  held  that,  tbe  sureties  up- 
on the  bonds  of  the  guardian  were  not  liable 
for  tbe  $1,400  alleged  to  have  been  received 
by  the  guardian,  as  the  ward's  part  of  tbe 
judgment  rendered  against  tbe  railroad  com- 
pany for  the  death  of  her  father,  because  the 
money  had  never  come  into  the  bands  of  tbe 
guardian  from  the  possession  of  tbe  adminis- 
tratrix. 

Upon  an  examination  of  the  record  It  Is  ap- 
parent that  the  guardian  recognized  this  fund 
as  the  property  of  her  ward,  because  ou 
ruary  6, 1909,  and  on  March  4,  1910,  she  sets 
forth  lu  the  reports  filed  by  her,  as  guardian, 
certain  sums  of  money  due  the  ward  whldi 
the  evidence  shows  waa  the  ward's  part  of 
the  Judgment  collected  trom  the  railroad 
company. 

As  we  view  tbe  law,  If  the  guardian  actual- 
ly had  this  money  In  her  possession  and 
under  her  control,  then  the  guardian  and  her 
bondsmen  are  responsible  therefor.  We  do 
not  believe  that  the  sureties  upon  the  guard- 
ian's bonds  can  be  relieved  from  liability  for 
tbe  sole  reason  that  tbe  ooun^  court  never 
made  an  order,  dlrectiDg  the  administra- 
trix ot  the  Miller  estate  to  distribute  or  pay 
to  the  guardian  of  the  HlUer  child  the  pro- 
portionate part  of  the  estate  due  it,  but  tbe 
question  of  UaUUty  may  be  determined  here 
solely  by  the  fact  wh^er  the  money  was  in 
Uw  hands  of  the  guardian  or  under  ber  con- 
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trol.  and,  U  so,  she  and  her  niretles  are 
responsible  therefor. 

The  Judgment  of  the  lower  court  Is  there- 
fore cerersed,  and  thla  cause  remanded,  for 
proceedings  oonatstoit  with  this  opinion. 

PSBOUBIAM.  Adopted  In  wholes 


(<Z  Okl.  10) 

FAIRBANKS  CO.  t.  CITZ  OP  SULPHUR. 
(No.  5106.) 

(SnprwM  Coort  of  Oklahoma.  Dee,  6,  1916.) 
(Byllahiu  hy  the  Court,} 

t.  MUHICIPAL     COBPOBATIONS  4s»90B— Ao- 

Tiona— BuBDBiT  or  Pboof. 

Where  warrants  and  claims  saed  apon  are 
prima  facie  Talid,  and  the  defendant  city  seeks 
to  avoid  payment  on  the  ground  that  toe  con- 
tracts upon  which  su<di  warrants  and  claims 
are  based  were  incurred  in  excess  of  a  const!- 
tutional  or  statutory  limitation,  the  burden  of 
showing  that  such  debt  limit  had  beea  raoeeded 
is  upon  the  city. 

[Bd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cmt.  Dig.  SS  1891-1893;  Dec. 
Die.  ^90^ 

2.  HURZCXPAI.  OOBFOEATIOIIS  «s>8C5(2}— Iff- 

DBBTEDNESS— LnaTATIOI* . 
A  citT  has  no  right  to  apply  the  revenue 
provided  for  the  current  year  to  the  satisfaction 
of  obligationB  of  a  preceding  year,  so  long  as 
there  are  or  may  be  legal  claims  outstanding 
against  the  dty  for  Bxxai  current  year;  and, 
where  the  revenue  provided  for  tiie  current 
year  is  misapplied  to  the  payment  of  obliga- 
tions of  a  preceding  year,  the  funds  so  mis- 
applied will  be  considered  as  in  the  treasury  in 
determining  whether  or  not  a  constitutiona!  or 
statutory  limitation  has  been  exceeded. 

[Ed.  Note.— Fw  other  cases,  see  Municipal 
^l^rations.  CenL  Dig.  1 18S7;  Dec  Dig.  ^ 

CommissioDers*  Opinion,  Division  No.  4. 
Error  from  County  Court,  Murray  County; 
Harry  W.  Fielding,  Judge. 

Action  by  the  Fairbanks  Company  against 
the  City  of  Sulphur.  Judgment  for  defend- 
ant, and  plaintlft  brings  error.  Reversed, 
and  remanded  for  new  trlaL 

Broadbrat  ft  Bawllnga,  of  SnJ^hor*  for 
plalntltC  In  error.  Ira  M.  Roberts*  at  Snl- 
phnr,  tor  defendant  In  error. 

DATIS,  O.  ParUes  mentioned  herdn  as 
In  oonrt  below.  Plaintiff  sold  defendant  tbe 
foUowing  bill: 

*'New  Orleans,  Dee.  9th,  1907. 

"Sold  to  the  City  of  Sulphur,  I.  T.  6  Pair- 
banks  hydrants,  2^  bury,  4"  Universal  joint 
connections  2-2^  hose  nonles,  $27JK>  each, 
$165.00." 

Duly  sworn  to  by  F.  A  Maddox,  Mgr., 
state  of  Loolslana,  parish  of  Orleans,  before 
W.  Morgan  Qurley,  notary  public,  with  seal. 

The  following  warrant  was  thereafter  duly 
issued  and  delivered  to  plaintiflC  1^  defend- 
ant: 

•*Caty  Warrant 
"No.  921.  $166.00. 

"The  treasurer  of  the  dty  of  Sulphur.  Okla- 
homa, will  pay  to  Fairbanks  Go.  or  order  the 


sum  of  one  hundred  sixty-five  dollars  for  ao 
count,  out  of  water  fund.    Byorder  of  council 
1st  day  of  June.  1908.  D.  J.  Kendall,  Mayor. 
"Attest:  R.  L.  Uenill,  City  GUrk.  [SeaL]" 

Said  warrant  was  duly  presented  1^  plain- 
tiff to  defendant  fbr  payment  on  Hay  17, 
1909,  and  was  by  the  dty  treasnrer  stamped, 
"Not  paid  tfsr  want  of  funds,"  and  payment 
refused.  Plaintiff  sued  on  said  warrant  be- 
fore justice  of  the  peace  U.  A.  Fox,  Sulphur 
township,  Murray  connty,  OkL,  on  Novem- 
ber 22, 1911,  and  on  December  13,  1911,  trial 
was  daly  bad  before  said  justice,  resoltlng 
In  a  judgment  for  plaintiff  and  against  the 
defendant  in  tlie  som  of  $166  with  Interest 
after  May  17, 1909,  at  6  per  cent,  amounting 
to  $24.75  and  costs.  Defendant  duly  a]n>eal- 
ed  to  the  county  oonrt  of  said  county,  and  a 
trial  was  had  to  said  court  on  October  22, 
1912,  a  jury  being  duly  waived,  resulting  In 
a  judgment  that  plainUfl  take  nothing  by  Ita 
suit  and  that  the  defendant  go  hence  without 
day,  and  that  the  plaintiff  pay  all  costs  of 
the  suit  Plaintiff  has  duly  appealed  from 
the  judgment  of  said  court  by  petition  In  er- 
ror and  case-made,  and  the  cause  la  thus 
before  us  for  review. 

The  debt  was  contracted  after  statehood. 
The  warrant  evidencing  said  indebtedness 
was  issued  after  statehood.  The  record 
shows  that  Sulphur  was  a  dty  located  In  the 
Indian  Territory  prior  to  statehood,  and 
heuce  governed  by  the  laws  In  force  In  said 
territory  as  to  contra 9ts,  eta,  arising  there- 
under prior  to  statehood. 

Tbe  act  of  Congress  of  June  28,  1898,  com- 
monly known  as  the  "Curtis  Bill,"  section  14, 
provided,  aoioug  other  things,  as  follows: 

"Such  dty  or  town  governments  shall  in  no 
case  have  aojr  authority  to  impose  upon  or  levy 
any  tax  against  any  lands  m  said  cities  or 
towns  until  after  title  is  secured  from  the  tribe; 
but  all  other  property,  including  all  improve- 
ments on  town  lots,  whidi  for  the  purposes  of 
this  act  shall  be  deemed  and  considered  per- 
sonal property,  together  with  all  occupations 
and  privileges,  shall  be  subject  to  taxation. 
And  the  coundls  of  such  dties  and  towns,  for 
the  support  of  the  same  and  for  school  and 
other  pubUc  purposes,  may  provide  by  ordi- 
nance tor  tbe  assessment  levy,  and  collection 
annuallv  of  a  tax  upon  such  property,  not  to 
exceed  in  the  aggregate  two  per  centum  of  the 
assessed  value  thereof,  in  manuer  provided  in 
chapter  one  hundred  and  twenty-nine  (rf  said 
digest  entitled  'Revenne,*  and  for  snch  purposes 
mny  also  impose  a  tax  upon  occupations  and 
privileges." 

This  was  the  only  way  said  defendant 
herein  could  raise  revenue  to  run  the  dty 
by  taxation. 

The  evidence  In  the  case  shows  that  the 

defendant  passed  the  following  ordinance: 

"Ordinance  No.  ISO,  01^  of  Snlphnr.  Ind. 
Ter.,  passed  July  25,  1907,  provides  tax  levy 
as  follows : 

General  fund  2^  mills 

Water  fnnd  S  mills 

School  bond  2  mills 

Street  and  bridge   H  mill 

School  9  mills 

Salary  1  mill, 
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Bud  it  was  stipulated  aod  agreed  by  both  partiaa 
that  the  assessed  valuation  of  all  taxable  prop* 
erty  within  the  cit;  of  Sulphur,  Ind.  Ter.,  at 
time  of  above  lev;  was  $1,000,000.00,  and  that 
a  5-miU  levy  would  amount  to  1^5,000.00." 

This  would  provide  $20,000  for  all  funds 
or  puiposes  and  $5,000  for  the  water  fund 
of  said  defendant  for  the  fiscal  year  1907- 
08,  under  the  provisions  of  said  law  and 
stipulation,  ante. 

[1.21  The  record  shows  that  the  fiscal 
year  began  July  1,  1907,  and  ended  June  80, 
190&  The  record  further  shows  that  war- 
rants had  been  drawn  on  the  water  fund  of 
defendant  prior  to  November  16,  1907, 
amounting  to  $5,067.02,  and  that  the  amount 
of  the  warrant  Indebtedness  drawn  on  the 
water  fund  on  the  Ist  day  of  June,  1908,  was 
$8,363.78,  and  that  tbe  indebtedness  of  said 
defendant  was  on  this  date,  June  1,  1908, 
$26,883.61;  that  the  bonded  indebtedness  of 
tbe  defmdant  was  <hi  November  16,  1907. 
and  an  December  9.  1907.  $66,000.  No  e»- 
pedal  means  were  provided  by  whidi  to  pay 
ii^ebtedness  of  any  of  the  municipalities  of 
this  state  incurred  after  atatetiood  and  dur- 
ing tbe  rwnalnlng  portion  of  tbe  fiscal  year 
vrtilch  began  on  July  1,  1907,  and  ended  on 
Juuft  SlOt  1908.  Such  ind^tedness,  as  to  Its 
payment*  fftlls  under  tbe  Constitution  and 
laws  of  the  state  of  Oklahoma,  with  aU  oth- 
er indebtedness  of  like  kind,  character,  and 
descripticm  Incurred  after  statehood.  But 
tbe  testimony  in  this  case  falls  to  sliow 
whether  the  above  Indebtedness  of  ttie  de- 
fendant was  ail  incurred  and  wamnts  is- 
sued therefor  and  charged  against  said 
funds,  including  the  water  fund,  within  the 
fiscal  year  of  1907-08.  or  not  This  matter 
is  vital  to  the  proper  determination  of  this 
controversy. 

"Tbe  warrants  aod  tbe  claims  being  prima 
Cade  vaUd,  as  shown  by  the  stipulation,  when 
the  dty  sought  to  avoid  payment  of  the  same 
on  the  ground  that  its  debt  limit  had  been  ex- 
ceeded, tbe  burden  of  pio<A  was  upon  the  mu- 
nicipality to  establish  such  fact  See  Johnson 
T.  Board,  7  Okl.  686.  66  Pac  701;  Board  of 
County  Com'rs  v.  De  Lana,  8  Okl.  215.  67  Pac. 
162.  There  was  a  total  failure  on  tbe  part  of 
the  dty  to  show  that  the  warrants  and  claims 
aet  out  in  tbe  petition  were  in  excess  oi  80  per 
cent  of  tbe  tax  levied  for  city  expenses  during 
that  current  year,  to  wit  the  fiscal  year  end- 
lag  June  30.  1910."  State  Bank  of  Miami  v. 
City  of  Miami.  43  OU.  809.  144  Pac.  697. 

"The  object  of  the  provisions  of  the  Consti- 
tntion  and  statute  hereinbefore  mentioned  was 
to  provide  a  method  whereby  municipalities 
could  be  maintained  npon  a  cash  basis,  and 
the  city  authorities  had  no  right  to  pay  out  any 
part  of  the  levy  of  a  specific  year  in  satisfac- 
tioQ  of  indebtedness  of  a  preceding  year,  before 
fint  meeting  the  obligationB  of  the  current  year, 
and  the  fact  that  they  did  so  could  not  render 
an  obligation  or  contract  within  the  limitation 
invalid.  The  city  paid  approximately  $8,000 
chargeable  to  the  fiscal  year  ending  June  30. 
1909,  out  of  the  funds  levied  for  and  belonging 
to  the  fiscal  year  endmg  June  80.  1910,  and  if 
this  had  not  neen  done,  there  would  have  been 
ample  funds  in  the  city  treasury  to  meet  all 
<tf  the  oblations  fbr  the  fiscal  year  mding 
June  80.  19l0.    If  there  is  a  surplus  to  the 


credit  of  aoy  account  or  fond  after  all  claims 
against  such  fund  for  that  year  had  been  paid, 
such  surplus  may  be  transferred  to  any  other 
fund  bavmg  a  dendt.  State  ex  rel.  v.  Ajipetby, 
136  Mo.  40a  37  S.  W.  1122.  •  •  •  In 
Andrew  County  ex  reL  v.  ScheU,  136  Ma  31, 
36  S.  W.  206,  the  court  in  construing  the  sec- 
tion of  the  Constitution  almost  idenUcal  with 
section  26,  art  10,  Const.  Okl.  hdd:  Revenues 
of  tbe  current  year  must  first  b«  applied  to  the 
payment  of  warrants  drawn  for  the  expenses  of 
such  year,  and  this  although  there  is  a  statute 
providing  that  the  warrants  shall  be  paid  in 
the  order  of  pre8eDtati<m."  State  Bank  of  Mi- 
ami v.City  of  Miami.  43  OkL  809. 144  Pac  597. 

"In  our  Judgment  the  sole  question  herein  Is 
whether  tbe  indebtedness  was  valid  at  the  time 
it  was  incurred.  In  determining  tbe  vaUdity 
of  such  indebtedness,  it  wUI,  of  course,  always 
be  necessary  to  inquire  whether,  at  tbe  date  of 
its  asaumpnon,  there  were  unappropriated  rev- 
enues to  meet  It  because,  if  there  were  not, 
there  would  be  no  UabUity  resting  upon  tbe 
county,  and  the  dnimant  would  not  be  entitled 
to  judgment  But  if,  at  tbe  time  the  contract 
was  made,  the  indebtedness  created  thereby, 
together  with  all  previous  valid  IndebtedDess. 
did  not  exceed  the  income  and  revenue  of  tbe 
connty  provided  for  such  year,  the  claimant 
will  be  entitled  to  judgment  for  the  amount  of 
his  claim.  Jobnson  v.  Bd.  Co.  Com'rs.  7  OkL 
686.  56  Pac.  701;  Huddleston  v.  Bd.  Co. 
rom'rs.  8  Okl.  614.  58  Pac.  749;  Bd.  of 
Education  v.  Bolton.  104  lU.  220:  New  Orleans 
V.  United  States,  49  Fed.  40.  1  C.  C.  A.  148: 
Holzhauer  v.  City.  94  Ky.  22  S.  W.  792; 
Alountain  Grove  Bank  t.  Douglas,  146  Mo.  42, 
47  S,  W.  944;  Htggins  et  aL  t.  San  Diego 
Watpr  Co..  118  Cal.  524.  45  Pac.  824.  GO  Pac; 
670."  Buxton  &  Skinner  Stationery  C&  v. 
Board  of  Com'rs,  166  Pac  216. 

For  the  reasons  stated,  the  judgment  of 
the  court  below  is  reversed,  and  the  cause 
remanded  for  a  new  trial,  with  directions 
to  proceed  in  accordance  with  tlie  views 
herein  expressed. 

PBR  CURIAM.  Adopted  in  whole. 


(6S  OU.  7B) 

Mclaughlin  t.  means  et  ai.  (No.  7492.) 

(Supreme  (^urt  of  Oklahoma.    May  9;  191$. 
Rehearing  Denied  Dse.  26, 1B16.) 

(Eyllahut  Court.) 

BbOKSBS  «=»40(1>— RxOHT  to  CoiCPKIBATIOir 
— PEarORM ANCE  or  COITfBACT. 

Where,  pursuant  to  .a  contract  providing 
that  the  second  parties  should  furnish,  secure, 
and  deliver  to  the  first  party  oil  and  gas  leases 
covering  an  area  of  3,500  acres  in  a  designated 
locality,  and  that  the  first  party  slumld  bear 
and  pay  all  wcpense  incident  and  necessary  to 
the  approval  by  the  county  court  of  leases  on 
lands  owned  by  minors,  the  second  parties  secur- 
ed the  proper  executiim  of  such  leases  and  the 
approval  thereof  by  the  county  court  and  the 
same  were  transmitted  to  the  first  party  through 
a  bank,  with  draft  attached  for  the  expense,  in 
the  way  of  a  reasonable  attorney's  fee  incurred 
in  procuring  sudi  approval,  AeJd.  that  there 
was  a  substantial  eom^lance  with  the  terms  of 
said  contract  by  the  second  parties. 

(Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  I  70;  Dee.  IMg.  «»49(D.] 

(^mmlssionen^  Opinion,  Division  No.  3. 
Bnor  from  Dlstrlcfc  Court  Hngbes  County; 
John  Caruthers,  Judge. 
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Action  by  B.  H.  McIaughllD  against  C.  M. 
Means  and  others.  Judgment  for  defendants, 
and  plalntill  brings  error.  Affirmed. 

H.  B.  Martin,  A.  F.  Hoes,  and  B,  K.  Dom- 
bell.  all  of  Tnlsa,  for  plaintiff  In  error.  J. 
F.  McKeel.  of  Ada,  and  W.  T.  Anglln,  of 
HoldenvlUe,  for  defendants  In  error. 

BLEAKMORi;  G.  TblB  Ifi  an  appeal  ftom 
tbe  district  court  of  Hu^^wa  county.  Tba  par- 
tlM  appear  and  are  referred  to  here  a>  In 
the  trial  court  Plaintiff  and  four  of  the  de- 
fendants entered  Into  the  following  contract: 

"This  agreement,  made  and  entered  into  in 
triplicate  this  4th  day  of  Marck  1913,  and 
between  C.  M.  Means,  W.  W.  Baroett,  T.  W. 
Bellf  and  M.  B.  Donaghey,  of  Allen,  Oklahoma, 
parties  of  the  first  part,  and  B.  H.  McLanshliD, 
of  Tulsa,  Oklahoma,  party  of  tbe  second  part, 
witnessetb:  Tbat  whereas,  parties  of  tbe  first 
part  are  the  owners  in  fee  of  about  three  thou- 
sand acres  of  land,  more  or  leas,  in  the  south 
half  of  township  Qto  north,  range  nine  east, 
Hugfaes  county,  Oklahoma,  on  which  said  land 
there  is  at  this  time  no  lease  for  oil  and  gas 
mining  parposea;  and  whereas,  parties  of  the 
first  part  are  in  position  to,  have,  can,  and  are 
able  to  secure  oil  and  gas  mining  leases  on  about 
fifteen  hundred  acres  of  laud  in  tbe  immediate 
vicinity  of  the  land  owned  by  said  first  parties. 
In  order  that  leases  thereon  may  be  blodted 
practically  solid;  and  whereas,  first  parties  de- 
sire to  have  said  leases  and  lands  develoi;>ed  for 
oil  or  gas;  and  whereas,  second  party  desires 
to  do  said  development  provided  suitable  acreage 
can  be  secured: 

"Now.  therefws,  for  and  In  consideration  of 
one  dollar  and  the  terms,  agreements,  stipula- 
tions, and  conditirais  hereinafter  set  forth,  it  is 
agreed  between  the  parties  hereto  as  follows: 
Parties  of  the  first  part  hereby  agree  to  furnish, 
secure,  and  deliTor  in  one  bfot^  as  nearly  as 
practicable,  leases  for  oil  and  gas  miniog  pur- 
poses in,  on,  to,  and  covering  thirty-five  hun- 
dred acres  of  land,  all  to  be  located  in  the 
south  luilf  of  said  township  five  north,  range 
nine  east,  the  title  to  which  said  leases  uali  be 
merdiantable  and  acceptable  to  attorney  of  sec- 
ond party.  Parties  of  the  first  part  further 
agree  to  furnish,  secure,  and  deliver  to  second 
party  said  leases,  on  the  form  hereto  attadied, 
on  or  before  March  24,  1913,  and  second  parties 
■hall  have  ten  days  thereafter  to  accept  or  re- 
ject the  title  to  same.  Should  any  title  be 
found,  upon  examination,  not  merchantable  or 
acceptable  to  second  party,  first  parties  shall 
have  twelve  days  tberesft^  to  care  tbe  defects 
therein,  and  if  such  defects  are  incurable,  or  if 
the  titie  thereto  cannot  be  perfected  to  tbe  sat- 
isfaction of  second  party,  then  the  first  parties 
are  to  secure,  furnish,  and  deliver  to  the  sec<»)d 
party  leases  covering  a  like  amount  of  acreage 
to  be  located  in  the  south  half  of  said  township 
five  north,  range  nine  east,  in  lieu  of  tbe  amount 
covered  by  the  leases,  the  titie  to  which  is  re- 
jected, to  emnidete  the  amount  of  acreage  agreed 
to  be  delivered,  to  wit,  thirty-five  hundred  acres. 
Tbe  party  of  the  secMid  party  agrees  to  com- 
mence operations  to  drill  one  well  for  oil  or 
gas  without  cost  or  expense  to  the  first  psrties 
at  some  location  on  the  said  leases,  to  be  fur- 
nished, secured,  and  delivered  as  herein  agreed, 
within  ninety  days  from  the  15th  of  April,  1913, 
and  e<mtinns  the  drilling  thereof  with  due  dili- 
gence, and  complete  ukS  same  within  nine 
months  from  the  date  of  tbe  commencement  oC 
•aid  operations,  or  tbls  agreement  to  be  void. 
Should  first  parties  fail,  refuse,  or  neglect  to 
fumislu  secure,  and  deliver  the  full  amount  of 
acreage  herein  stipulated,  this  agreement  shaU 
te  null  and  void  and  of  no  elfect,  at  tiie  offOaa 
«f  th9  second  party. 


"Party  of  tbe  seoond  part  has  this  day  deposit- 
ed in  escrow  in  the  First  National  Bank  of 
Allen,  Oklahoma,  tt^etber  with  a  copy  of  this 
agreMueut,  the  sum  of  five  hundred  dollars,  con- 
ditioned as  follows:  Tbat  in  tbe  event  the  first 
parties  comply  with  all  the  terms  and  conditions 
of  this  agreement  and  secure,  Ihimisb,  and  de- 
liver said  leases  to  the  second  party,  and  the 
second  party  refuses,  neglects,  or  falls  to  com- 
ply with  his  part  ot  this  agreement,  then  and  in 
tlMt  event  tnia  agreement,  and  all  the  leases 
hereby  agreed  to  be  secured,  furnlsbed,  and  de- 
livered, ^all  be  void  and  of  no  effect,  and  the 
said  five  hundred  doliais  this  day  deposited,  as 
above  set  forth.  shaU  be  forfeited  to  the  first 

fiarUes.  Tbst  in  the  event  the  first  parties  shall 
ail,  refuse,  or  neglect  to  comply  with  the  terms 
and  conditUHU  of  this  agreemait,  then  tbe  said 
sum  80  deposited  by  the  second  party  in  escrow, 
as  above  set  fortii,  shall  be  returned  and  deliver- 
ed by  said  bank  to  the  sectmd  party;  or,  up- 
on compliance  with  this  agreement,  the  said 
sum  so  deposited  by  the  second  party  in  escrow, 
shall  be  returned  to  him  by  said  l>ank,  witliln 
ten  days  from  the  date  of  commencement  of  op- 
eratiou  to  drill  said  welL  All  expenses  incident 
and  necessary  to  the  approval  by  the  county 
court  oi  any  leases  on  land  owned  by  minors 
that  may  be  secured  is  to  be  borne  and  paid 
by  second  party.  It  Is  further  agreed  that  sec- 
ond party  is  to  furnish  all  take-offs  on  said  land 
at  his  own  expense.  It  is  agreed  that  ,  leases 
on  all  the  land  covered  by  the  list  hereto  at- 
tached shall  be  furnished  and  delivered  by 
first  parties  to  the  second  par^,  as  a  part 
tbe  leases  herein  agreed  to  be  furnished,  secur- 
ed, and  delivered. 

''In  witness  whereof,  tbe  parties  hereto  have 
hereunto  set  tlieir  bands  this  4th  day  of  March. 
Uia.  C.  M.  Means. 

"W.  W.  Bamett, 
"T.  W.  Bell. 

*^  B.  Dimariiey, 
"FirstParties. 

■3.  H.  McLaughlin. 
-Second  Party." 

On  December  16,  1913,  plaintiff  commenced 
tbls  action,  alleging  performance  of  said  con- 
tract on  his  part  aa  far  as  possible;  that 
the  defendant,  parties  to  said  agreement, 
prior  to  and  Including  March  31,  1913,  had 
procured  the  execution  of  certain  oil  and  gas 
leases  pursuant  thereto,  embracing  2,312.67 
acres,  which  were  accepted  by  blm  as  a  par- 
tial compliance  therewith;  tbat  said  defend- 
ants had  failed  and  refused  to  furnish  and 
deliver  leasee  covering  the  remaining  portion 
of  8,500  acres,  as  provided  by  the  contract; 
that,  notwithstanding  the  delay  in  the  execu- 
tion and  delivery  Qiereof,  he  has  at  all  times 
been  ready.  wllUnA  abl«  to  aceept  all 
such  leaaea,  and  to  proceed  wlttt  the  drlUlng 
of  a  well  In  aooorOance  with  hia  asraement; 
that  defmdants  had  set  np  a  claim  that  plain- 
tiff had  failed  to  comply  wtth  the  tenns  of 
the  contract  on  hla  part,  by  reason  ot  ifiOxSi 
his  rights  In  the  leases  thraetofore  executed 
had  been  forfdted,  and  that  defendants  had 
repudiated  said  contract  and  leases,  and  were 
attempting  to  again  lease  the  lands  covered 
thereby  to  other  persons,  and  that  the  $600 
deposited  by  plaintiff  In  the  First  National 
Bank  of  Allen  had  been  wrongfully  with.- 
drawn  therefrcHu;  that  subsequent  to  the  ex- 
ecution of  said  eimtract,  as  the  result  of  the 
coloration  of  others,  oil  and  gas  in  large 
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and  profitable  qnantlUes  had  been  discovered 
In  ivoxlmi^  to  the  lands  Involved;  and  tbat 
the  oil  and  gfiB  rights  onder  said  omtract 
had  greatly  Incxeased  in  value,  being  worth 
more  than  $50,000.  There  was  prayer  that 
all  of*  the  defendants  be  permanoitly  enjoin- 
ed from  Interfering  with  plaintiff  in  the  use 
of  the  lands  for  <^  and  gas  mining  purposes, 
and  from  executing  other  leases  covering  the 
same,  and  that  the  defendants  who  were  par- 
ties to  the  contract  be  required  to  perform 
same  by  executing  and  delivering  to  plaintiff 
leases  covering  additional  lands  suffldent  to 
embrace  in  the  aggregate  3,600  acres,  or,  if 
said  defendants  were  unable  to  furnish,  se- 
cure and  deliver  such  leases,  that  plaintiff 
have  Judgment  against  them  in  the  sum  of 
$50,000,  and  a  farther  prayer  for  Judgment 
against  said  defendants  and  the  bank  for  the 
$500  deposit. 

Simmons,  Thomas,  and  Holmes  were  made 
parties  defendant  upon  motion  of  the  other 
defendants,  on  the  ground  that  they  were 
Jointly  interested  with  plaintiff  in  the  trans- 
actions involved^  Defendants  answered,  as- 
serting that  plaintiff  had  breached  the  con- 
tract, by  reason  of  which  they  had  t>een  dam- 
aged In  the  sum  of  more  than  $80,000.  The 
cause  was  submitted  to  the  court  and  a  Jury, 
resnltiug  In  verdict  and  Judgment  for  de- 
fendants in  the  sum  of  $500,  the  amount  de- 
posited In  the  buik. 

It  appears  from  the  evidence  that,  In  addi- 
tion to  the  leases  which  were  deUvered  to 
and  accepted  by  plaintiff,  the  defendants, 
who  were  parties  to  the  contract  above  set 
forth,  procured  to  be  executed  to  defendant 
certain  oil  and  gas  leases  by  guardians,  on 
the  lands  of  their  minor  wards,  duly  ap- 
proved by  the  proper  county  court,  all  of 
which  leases  covered  in  the  aggregate  ap- 
proximately 8,500  acres  of  land.  Some  of 
these  leases  were  transmitted  to  plaintiff,  by 
the  attorney  for  the  guardian,  through  a 
bank,  with  draft  attached  for  his  fee  for 
services.  PlalnUff  refused  to  pay  such  draft 
and  accept  the  leases.  It  Is  contended  by 
plaintiff  tbat  the  maximum  acreage  embraced 
by  all  the  leases,  including  those  of  the 
guardians,  procured  by  said  defendants  at 
any  time  to  be  executed  to  him,  was  at  least 
28  acres  less  than  the  3,500  acres  provided 
for  in  the  contract ;  while  defendants  assert 
that  the  total  acreage  covered  by  all  the  leas- 
es executed  to  plaintiff  Included  some  3,512.- 
57  acres.  The  evidence  In  this  regard  Is 
somewhat  conflicting. 

Plaintiff  wrote  the  following  letter  to  the 
defendant  bank: 

"Oil  Exchange  Ehrog  Co.,  120  Soath  Main 
Street  Phone  1045.  Tulsa,  Okla.,  7—22—13. 
First  National  Bank,  Allen,  Okla.— Qeatlemen : 
You  are  hereby  notified  to  at  once  return  to  me 
the  $500  deposited  by  me  In  your  bank  as  per 
agreement  with  C.  M.  Means  et  al.  and  myself 
nnder  date  of  March  4,  1913,  as  the  parties  of 
the  first  part  have  failed  to  ctHnply  with  their 
part  of  the  contract,  as  said  contract  providee 


s(Ud  leases  shall  be  ddlvered  mi  or  before  March- 
24,  1913,  and  said  contract  further  provido- 
that,  if  first  parties  refuse  to  comply  therewith, 
tills  contract  shall  be  null  and  void  at  my  <^ 
tion;  and  I  liereby  exercise  my  option,  aad  in 
case  you  fall  to  return  said  money  I  shall  at 
once  proceed  In  an  action  at  law  to  recover 
same,  and  will  look  to  you  for  same,  Yoare 
very  truly,  B.  H.  McLaughlin." 

With  reference  to  this  he  testified: 
"Q.  Mr.  McLaughlin,  after  yon  had  been  down 
there,  you  and  Mr.  Tliomas  and  Mr.  Holmes,  in 
the  first  part  of  June,  and  found  that  the  Gerty 
well  had  shut  down,  you  decided  a  little  bit 
after  that  that  yon  would  exercise  your  option- 
to  revoke  this  entire  contract,  didn^t  you?  A. 
Yes,  sir.  Q.  And  you  did  exercise  it  by  writ- 
ing a  letter  to  the  First  National  Bank  of  Allen? 
A.  Yes,  air.  Q.  Revoking  and  refusing  to  live- 
up^  to  the  contract?  A.  Yes.  sir.  Q.  You  wrote 
this  letter  of  revocation  on  the  22d  day  of  Jmie, 
1913,  did  you  not?  A.  Yes.  dr." 

Plaintiff  in  his  brief  states: 

"Tht  3.500  acres  to  be  composed  leases  on- 
certain  lands,  which  lands  belonged  to  minors, 
and  the  contract  provided  that  the  plaintiff  in 
error  would  pay  all  incidental  and  necessary 
expense  in  obtaining  the  approval  of  the  county 
court  for  the  making  of  the  leases  to  the  plain- 
tiff in  error.  ThBK  minor  leases  covered  about 
IXMO  acres,  and  were  known  and  spoken  ot  in 
the  testimony  as  the  Bdl  and  Baroett  leases. 
These  leases  were  made,  the  court  approved 
them,  and  they  were  sent,  with  draft  attached, 
not  only  for  the  actual  court  costs,  but  the  draft 
also  covered  a  mm  (or  attorney's  fees.  The 
plaintiff  In  error  declined  to  accept  the  draft 
and  pay  it,  and  consequently  the  leases  were 
never  in  his  hands.  The  reason  that  the  plain- 
tiff in  error  did  not  pay  the  draft  was,  in  the 
first  place,  because  he  cmttended  that  It  was  not 
his  duty  under  the  contract  to  pay  oonnsel  fees, 
as  that  matter  bad  been  discussed  prior  to  the 
execution  of  the  contract,  and.  In  the  second 
place,  nnder  the  terms  of  the  written  contract 
between  the  parties  to  this  litigation,  the  plain- 
tiff in  error  had  the  rirht  to  the  deUvery  o^ 
leases  for  the  purpose  of  having  the  title  thereto 
examined,  and  for  this  purpose  the  ccmtract  al- 
lowed him  tea  days  from  the  date  of  the  delivery 
of  the  leases,  lite  auestton  as  to  whether  the 
record  conclusively  snows  the  shortage  of  acre- 
age is  the  only  question  which  the  plaintiff  in 
error  desires  to  bring  before  this  court,  as  it  is 
contended  that  it  was  error  to  refuse  motion- 
for  new  trial.  The  qnesUm  as  to  proper  admis- 
sion and  rejection  of  testinwmy  u .  waived  by 
this  plaintLQ  in  error,  and  also  the  guestitm  as 
to  whether  the  time  limited  to  March  24,  1013, 
was  of  the  essence  of  the  contract  is  waived, 
as  this  plaintiff  in  error  has  at  all  times  been 
ready  and  willing  to  comidy  with  the  terms  of 
his  agreement." 

It  is  admitted  that  defendants  had  com- 
piled with  the  contract  to  the  extent  of  Air- 
nishing  and  delivering  leases  covering  at 
least  2,500  acres ;  but  It  to  hislsted  that  they 
tailed  to  perfwm  as  to  the  remainder,  for 
the  reason  that  there  was  no  sndi  delivery 
of  the  minor  leases  as  contemplated  by  the 
agreement   Hie  contract  provides  that: 

"All  expense  Incident  and  necessary  to  the- 
Bpproval  by  the  county  court  of  any  leases  on 
land  owned  by  minors  that  may  be  secured  is 
to  be  borne  and  paid  by  the  second  party." 

Plaintiff,  according  to  his  own  statement, 
refused  to  pay  the  draft  and  aoc^  leasei  on 
1,000  acres  of  land  owned  by  minors,  im  the 
theory  U)  that  he  was  not  bound  by  the- 
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terms  of  his  contract  to  pay  for  the  services 
of  an  attorney  in  seccrlng  the  approval  of 
such  leases  by  the  county  court ;  (2)  that  by 
virtue  of  the  provisions  of  the  contract  he 
was  allowed  ten  days  after  delivery  of  such 
leases  to  him  within  which  to  examine  the 
title;  and  (3)  the  transmission  of  swdi  leases 
under  the  circumstances  did  not  constitute 
a  delivery  thereof. 

It  is  not  dalmed  that  the  attorney's  fee 
was  not  a  legitimate  part  of  the  expense  ac- 
tually incurred  as  an  Incident  to  the  ap- 
proval of  the  leases,  or  that  such  fee  was 
exceaslTe.  Clearly,  under  the  terms  of  the 
agreement,  defendants  were  not  diargeable 
with  sadi  expense,  while,  If  plalntUfB  theory 
Is  correct,  tbey  most  be  held  primarily  liable 
therefor.  Again,  there  is  no  suggestioQ  that, 
even  under  the  attendant  drcumstanceB, 
plalntUf  was  denied  the  privilege  of  examin- 
ing such  leases,  or  that  the  lessors'  title 
was  in  any  way  defective.  It  may  be  con- 
ceded that  there  was  no  technical  delivery 
of  the  minor  leases,  bat  It  is  obvious  that 
such  leases  were  secured  by  defendants,  who 
put  It  within  the  power  of  plalnttff  to  re- 
ceive and  have  them  examined  upon  pay- 
ment of  a  certain  expense  incurred  In  pro< 
curing  the  approval  thereof  by  the  county 
court,  which  expense,  under  the  provisions 
of  the  contract,  was  properly  diargeable  to 
no  one  els&  We  are  of  the  opinion  that 
there  was  a  substantial  compliance  with  the 
terms  of  the  contract  on  the  part  of  defend- 
ants. 

Subsequent  to  his  refdsal  to  pay  the  draft 
and  accept  the  minor  leases  (upon  inspection 
of  the  premises  with  his  associates,  and 
after  learning  that  work  upon  an  oil  and  gas 
well  in  the  viclmty  bad  been  sounded), 
plaintiff  by  his  letter  to  the  bank  sought 
to  relieve  himself  of  liability  under  the  con- 
tract, and  spedflcally  declared  that  he  re- 
fused to  be  further  bound  thereby ;  and  then, 
some  five  months  later,  when,  as  he  alleges, 
other  parties  by  thMr  explorations  had  es- 
tabliahed  the  value  oC  the  lands  In  auestiiHi 
for  oil  and  gas  mining  purposes,  he  brooght 
this  suit 

Apropos  at  plaintiff's  apparent  attitude  In 
this  case,  we  quote  the  language  enyiloyed  by 
Justice  MiUer  la  Twin-Lick  Oil  Co.  r.  Mar- 
bury,  91  U.  S.  687,  23      lOO.  831: 

"The  fluctuating  character  and  value  of  this 
class  of  property  is  remarkably  Illustrated  in 
the  histoiy  of  the  production  of  mineral  oil 
from  wells.  Property  worth  tbousanda  to-day 
is  wOTtb  nothing  to-morrow;  and  that  which 
would  to-day  sell  for  a  thousand  dollars  as  Its 
fair  value  may,  by  the  natural  changes  of  a 
week,  or  the  energy  and  courage  of  desperate 
enterprise,  in  the  same  time  be  made  to  yield 
that  much  every  da^.  The  injoBtice,  therefore, 
\b  ^vioos,  of  permitting  one  holding  the  right 
to  aaaert  an  ownership  in  such  property  to  vol- 
untarily await  the  event,  and  then  decide,  when 
the  danger,  which  is  over,  has  been  at  the  risk 
irf  another,  to  come  in  and  share  the  profit" 


We  find  no  error  In  the  proceedings,  prej- 
udicial to  the  substantial  rights  of  plaintiff, 
and  the  Judgment  should  therefore  be  af- 
Armed. 

FEB  OUHIAH.  Adopted  in  whoI& 
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GERMAIf-AMEBIOAN  INS.  00.  T.  HUNT- 
LEY et  al.   (No.  7844.) 
(Supreme  Court  of  Oklahoma.  Dec:  12,  1916.) 

(SvUahut  by  the  Court.) 

1.  Libel  Aitn  Sundeb  ®=»34  —  Fbitiubobd 
Pl]3UCATX0NS— GLAsamc&TioH. 

Br  section  4958,  Rev.  Laws  1910,  two  class* 
es  of  privileged  pablicatlons  are  recogi^ed: 
(1)  Those  where  the  occasions  designated,  re- 

Sardless  of  malice,  constitute  an  absolute  priv- 
ege  and  preclude  recovery  of  damages;  and 
<2)  those  in  which  the  drcnmstanees  of  the 
defamatory  publication,  together  with  the  tes- 
timony, rebut  the  presumption  of  malice,  and 
afford  a  qualified  privilege. 

[Ed.  Note. — For  other  case,  see  libel  and 
Slander.  Cent.  Dig.  {  113;  Dec.  Dig.  ^34.] 

2.  Libel  and  Slandbb  ^»41  —  Pbivii^eobd 

PUBLICATIOITS  —  STATOTOBT    PEOVISIOH  — 

"Fact." 

Tlie  word  "fact"  is  used  in  the  fourth  par- 
agraph of  said  section  in  its  ordinary  sense  to 
denote  the  act,  the  thing  done,  the  dream* 
stance,  the  publleation  itaeU. 

[Bd.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  H  127-129;  Dec  Dig.  «s» 
41. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Fact.] 

3.  LiBSL  AHD  SUNDBB  123(8)— ACTIONS— 
QUKSTZOH  FOB  JUBT— PBIVILBGE. 

Where  the  circumstances  under  which  the 
publication  was  made  are  undisputed,  it  is  ex- 
clusively for  the  court  to  determine  whether 
the  occasion  on  which  it  was  made,  or  the 
"fact"  and  the  testimony,  render  it  either  ab- 
solutely or  qualifiedly  privileged.  Otherwise, 
it  is  a  question  of  fact  to  be  determined  by  the 
jury. 

{Ed.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  I  862;  Dea  Dig.  «=» 
123(8).j 

4.  Libel  and  Slandeb  4»101(1>— Actions — 

PBESnKPTIONB— BUBDER  OF  PBOOF. 

In  an  action  for  libel,  where  plaintiff  has 
established  that  defamatory  matter  has  been 

Eublished  by  the  defendant  concerning  him,  be 
I  entitled  to  recover,  unless  the  "fact"  (the 
publication  itself)  and  the  testimony  rebut  the 
presumption  of  malice.  The  burden  of  addodng 
evidence  to  rebut  such  presnmption  is  upon 
the  defendf^nt 

[Ed.  Note.— For  odier  oases,  see  libel  and 
Slander.  Cent  Dig.  U  278.  277.  278;  Dee.  Dig. 
«S=»101(1).] 

5.  Libel  and  Slandbb  9s»101(l)— Aonons— 
Bubdbh  of  Pboof. 

If  the  fact  and  the  testimony  rebut  the  pre- 
aomption  of  malice,  the  burden  then  rests  up- 
on the  plaintiff  to  show  express  malice  in  order 
to  recover. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander.  Cent  Dig.  H  278,  277.  278:  Dec.  Dig. 
«=>101(1).] 

6.  Co RPO RATIONS  <trr>423— LIABIIJTIE&— AOTS 
OF  <HnCEBS  AND  AaiNT»— tilBKL. 

A  corporation  is  liable  in  an  action  for  libel 
published  by  its  officers,  servants,  or  agents 
whenever  such  poblicatioD  is  made  in  the  per- 
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fonnuiee,  or  within  tbe  icope  the  ceneral 
duties  of  rach  officers,  serrants,  or  acents. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions. Oent.  Dig.  H  1692-1^  1903,  1906; 
Dec.  Dig. 

7.  Appkai,  and  Ebbob  4s>1066  — Acnons— 

In  BTBDCnoN  a . 
Certain  instructioni  examined,  and  M4 
prejndtcially  erroneous. 

[Ed.  Note—For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  1 4220;  Dec  Dig.  «s>1066.1 

Commissioners'  Opinion,  DItIsIod  No.  8. 
Error  from  District  Court,  Grady  Goanty; 
Will  Linn,  jTid£& 

Separate  actions  by  W.  M.  HUnUey  and 
C.  8.  Hantley  against  the  Oerman-American 
Insurance  Company.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.  Rerersed 
and  remanded. 

Scotbom,  Rlttenhouse  &  McRlll,  of  Okla- 
homa City,  for  plaintiff  in  error.  Bond,  Mel- 
ton A  Melton,  of  Chlckaaha,  and  Bond  & 
Sandlin,  of  Doncan,  for  defendants  in  error. 

BLEAKMORE,  G.  W.  M.  HunUey  and  G. 
S.  Huntley  commenced  separate  actions  In 
the  district  court  of  Orady  comity,  eadi  seek- 
ing recovery  of  damages  against  the  German- 
American  Insurance  Company  for  libel  based 
upon  tbe  publication  of  a  certain  letter  writ- 
ten by  the  state  agent  to  a  local  agent  of  said 
company.  The  issues  in  tbe  two  cases  being 
identical,  they  were  tried  together  in  the 
court  below,  where  several  judgments  were 
rendered  against  defendant  company,  each  In 
tbe  sum  of  $1,000,  from  which  defendant  has 
appealed;  and  by  stipulation  tbe  cases  are 
here  consolidated  for  tbe  purpose  of  review. 

Tbe  plaintiffs  were  partners  engaged  In  the 
mercantile  business  at  Rush  Springs,  Okl. 
On  March  SI,  1914,  their  stock  of  goods  and 
fixtures — ^to  insure  against  tbe  loss  of  which 
defendant  bad  Issued  Its  policies  of  insur- 
ance— were  totally  destroyed  by  fire.  There- 
after tbe  loss  thus  occasioned  was  adjusted, 
plaintiffs  accepting  a  less  sum  than  claimed 
under  the  provisions  of  the  policies.  After 
such  settlement  had  been  effected  and  pay- 
ment made  by  defendant,  its  state  agent 
wrote  to  Its  local  agent  at  Rush  Springs  the 
following  letter : 

"Referring  to  the  loss  on  the  Hontley  risk, 
I  beg  to  state  that  this  matter  has  now  been 
disposed  of  on  a  compromise  basis,  companies 
payins  $4,500.00.  This  loss  has  been  a  moat 
disnRreeable  affair,  as  there  is  more  than  a  rea- 
sonable doubt  as  to  the  honesty  of  the  assured, 
and  I  leel  aatiafied  that  both  tbe  Huntley  broth- 
ers know  more  about  tbe  origin  of  the  ore  than 
it  is  to  their  interest  to  admit.  The  adjuatment 
of  this  claim  was  very  much  complicated  by 
affidavit  furnished  by  yoo,  which  so  weakened 
our  defense  that  a  compromise  was  deemed  nec- 
essary, and  I  trust  that  hereafter,  should  any 
losses  occur,  that  no  action  whatever  will  be 
taken  by  you  in  behalf  of  the  assured  unless 
you  are  duly  authorized  to  do  so.  I  am  very 
confident  that  tbe  affidavit  secured  from  you 
was  obtained  under  a  misrepresentation  as  to 
existing  facts,  as  I  know  that  you  would  not 
knowingly  embarrass  either  the  companies  or 
the  adjusters.  This  experience  with  ue  Hunt-  I 


'  ley  boys  Is  suffldent  tar  us  and  I  most  nxk  that 

you  please  refrain  from  interesting  the  Ger- 
man-American on  any  property  in  which  either 
C.  S.  Huntley  or  W.  M.  Huntiey  have  any  own- 
ership, and  a  at  this  time  we  have  other  poll- 
cies  for  these  parties,  I  will  ask  you  to  please 
cancel  same  on  a  pro  rata  basis,  returning  the 
iurrendered  contracts  to  the  Chicago  office  so 
that  our  files  may  be  complete.  Trosting  you 
will  accept  this  eommunlcation  in  the  same  splr- 
It  as  intended,  with  kindest  personal  regards,  I 
remain." 

The  local  agent  to  whom  this  letter  was 
addressed  exhibited  it  to  divers  persona.  By 
tbe  petition  it  Is  alleged: 

"That  said  letter,  containine  said  false  snd 
defamatory  matter,  wns  received  by  said  local 
agent.  A.  N.  Murphy,  and  by  said  A  N.  Mur- 
phy exhibited  to  various  persons  in  the  town 
of  Rush  Springs,  Okl.,  where  plaintiff  and  the 
said  G.  8.  Huntley  have  resided  for  a  number 
of  years.  That  by  said  false  and  defamatory 
Btatements  the  defendant  meant  to  charee  that 
this  plaintiff  and  the  said  C.  8.  Huntley  bad  ei- 
ther set  fire  to  their  stock  of  merchandise  and 
fixtures  or  had  it  done,  and  were  therefore 
guilty  of  arson,  a  crime  under  the  laws  of  tbe 
state  of  Oklahoma,  and  said  statements  were  so 
understood  by  these  persons  to  whom  said 
statements  and  defamatory  matter  were  ex- 
hibited, and  it  was  Intended  bv  tbe  defendant 
that  tbe  same  ihould  be  so  nnderstood  by  per- 
sons reading  said  letter.** 

Defendant  answered  by  way  of  general  de- 
nial, and  alleged: 

"But  this  defendant  spedficaUy  denies  under 
oath  that  A.  N.  Murphy  acted  as  Its  local  acent 
or  representative  in  the  matter  of  exhibitiog 
'to  various  persons  in  the  town  of  Rush  Springs, 
OhI.,'  said  letter  referred  to  in  plaintiffs  peti- 
tion herein,  If  in  truth  and  In  fact  the  said  A. 
N.  Murphy  did  so  exhibit  said  letter;  and  this 
defendant  specifically  denies  under  oath  that 
the  said  A.  N.  Murpny  was  ever  authorized  by 
it  to  exhibit  said  letter  to  any  person  or  per- 
sons whomsoever,  and  specifically  denies  under 
oath  that  the  said  A.  N.  Murphy  as  this  defend- 
ant's local  af^ent  had  any  such  authority,  and' 
states  the  fact  to  be  that  said  letter  was  a  con- 
fidential and  privileged  communi;atioo  from 
this  defendant's  state  agent,  James  Bmndrit.  to 
the  said  A.  N.  Murphy,  as  Its  local  agent,  and 
that  as  such  local  agent  the  said  A.  N.  Murphy 
had  no  authority  to  publish  or  exhibit  the  same 
to  any  person  or  persona  whomsoever,  or  is- 
any  manner  wbstsoever,  and  if  he,  the  Biud  A. 
N.  Murphy,  did  so  act  in  the  premises,  such 
act  was  not  authorized  or  roantenaneed  by  this 
defendant,  and  was  not  within  the  scope  of  said 
A.  N.  Murphy's  authority  as  this  defendant's 
local  agent." 

Before  the  loss  waa  adjtisted,  investiga- 
tion In  regard  ttaereto  bad  been  made  by  a 
representative  of  the  state  fire  marshal,  tbe 
adjustra-  for  tbe  defendant  company,  and 
others,  wbo  bad  reported  to  tiie  state  agent 
of  the  onapany  that  the  fire  wUidi  destroyed 
the  property  of  plaintiffs  was  of  incendiary 
origin,  and  tbat  the  tacts  and  circumstances 
surronnding  it  gave  rise  to  snspldon  tbat. 
plaintiffs  bad  bnmed  <a  caused  tbe  burning 
of  audi  property.  Hie  matter  bad  also  been 
Investigated  by  the  county  attorney  la  con- 
nection with  the  fire  marshal,  and  evidently 
it  bad  been  determined  tbat  the  erfdoice  was 
insuffldmt  to  warrant  the  prosecution  of  the 
plaintiffs  for  arson. 
BelatiTe  to  the  letter  in  qnesthm  tbe  state 
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agent  of  defendant,  Mr.  Brundrlt,  testified 
as  follows: 

"Q.  And  when  you  wrote  that  letter  the  pol- 
icy bad  been  settled  and  paid?  A.  The  loss  had. 
Q.  It  was  a  closed  transactloa?  A.'  Yes,  air; 
in  80  far  as  the  insured  was  concerned.  Q.  Xoa 
took  the  policies  up  at  Oklahoma  City?  A. 
Yes.  sir.  Q.  It  was  a  cloeed  transaction  bo  far 
as  the  company  was  concerned?  A.  Yeff,  air; 
but  not  as  between  me  and  the  aseot;  he  had 
written  me  two  or  three  letters  wanting  me 
to  eet  that  thing  out  of  the  way,  and  it  was  my 
ba8ineB8--to  notify  bim  that  it  was  out  of  the 
way.  Q.  Settled  and  paid  off?  A.  Yea.  sir.  Q. 
In  telling  him  that  was  it  necessary  to  tell  htm 
that  the  Huntley  boys  had  burned  up  their 
store?  A.  The  agent  does  not  like  to  have  pol- 
icies canceled,  and  when  a  policy' is  canceled 
it  ia  customary  to  let  him  know  why,  give  him 
our  reasons  for  not  wanting  to  carry  the  bnsi- 
ness.  Q.  Why  does  the  agent  want  to  know? 
A.  Because  if  he  did  not  know  he  would  prob- 
ably put  us  on  the  risk  again.  Q.  You  instruct 
them  to  not  take  a  risk,  and  they  go  ahead  and 
take  it  anyway?  A.  No,  but  yoo  have  to  give 
bim  iDEtructions.  Q.  You  could  instruct  him  to 
not  put  any  more  risks  on  the  Huntleys  with- 
out telling  him  that  they  had  burned  up  their 
goods?  A.  Yes,  air;  but  it  was  a  good  idea 
to  let  him  know  why.  Q.  You  had  circulated 
this  report?  A.  No,  sir.  Q.  You  wrote  this? 
A.  Tee,  sir.  Q.  You  meant  it?  A.  Yes,  sir; 
my  opinipn.  Q.  You  meant  it  was  not  an  bon- 
est  loss,  and  meant  to  tell  him  in  that  letter 
tbat  the  Huntley  boys  had  burned  up  their 
goods?  A.  From  the  information  I  had  I 
wanted  bim  to  know  Uiat  I  did  not  think  the 
claim  was  an  honest  one,  and  tbat  they  knew 
more  about  the  origin  of  the  fire  than  they 
would  admit  Q.  You  meant  they  burned  it  or 
bad  it  burned?  A.  Yes.  that  is  the  opinion.  Q. 
That  is  the  w^  yon  wanted  the  agent  to  un- 
derstand it?  A.  Yes.  Q.  Do  yon  tbtnk  It  was 
necessaiT  to  say  that  when  you  told  the  agent 
to  cancel  the  policies?  A.  That  is  my  reason 
for  canceling  it.  Q.  You  did  not  instruct  the 
agent  to  exhibit  the  letter  to  any  one?  A. 
No,  sir.  •  •  •  Q.  I  notice  in  that  letter  you 
give  the  agent  a  jacking  up  about  miitcing  an 
afiidavit?  A.  Yes,  sir.  Q.  As  a  matter  of  fact 
you  were  not  in  very  fine  humor  when  you 
wrote  that  letter?  A.  No;  I  felt  better.  Q. 
You  felt  better  after  you  got  that  out  of  your 
system?  A.  I  don't  know.  Q.  That  ia  true? 
A.  I  suppose  BO.  Q.  After  you  got  this  ont  of 
your  system  yon  felt  relieved?  A.  I  wanted 
to  five  the  agent  instructions  about  what  to 
do  in  tlie  future.  Q.  You  wanted  to  say  some- 
thina  and  said  it  to  the  local  agent?  A.  That 
Is  the  only  one  I  could  say  it  to.  *  *  *  Q. 
Will  you  tell  the  Jury  what  interest  the  com- 
pany had  In  communicating  to  Mr.  Murnhy  the 
fa3t  that  the  company  or  you  believed  tnat  the 
Huntleys  burned  the  stock  of  goods?  A.  It 
was  my  excan  for  canceling  the  policies.  Q. 
Gooldnrt  yon  have  told  him  that  these  policies 
have  proven  nnsatisfacto^,  and  do  not  take 
any  more  policies  on  the  Huntleys'  properties, 
and  if  you  have  any  on  their  property  at  this 
time  you  can  cancel  them?  A.  I  could  have  told 
him  that    Q.  And  it  would  answer  the  same 

fiarpoae  and  effect  as  telling  him  that  you  be- 
ieved  the  Huntleys  bad  burned  up  their  stock 
of  goods?  A.  He  possibly  would  have  written 
me  back  to  find  oat  the  particulars.*  Q.  Then 
be  would  .have  disobeyed  your  instructions? 
A.  No,  dr.  Q.  He  would  have  canceled  the  pol- 
icies? A.  Yes,  tit,  poatAVfy.  Q,  And  woald 
have  kept  off  of  the  fatore  budnesa?  A.  Poa- 
■ibly." 

(1]  Tbe  oommonlcatlon  is  admittedly  de- 
famatory. Defendant  neitlite  pleaded  nor 
attmnpted  to  prove  tbe  truth  of  the  crhnlna- 
tory  language  em^^d,  and  does  not  con- 
tend that  such  communication  was  ahsolote- 


ly  privileged,  but  relies  upon  tbe  circumstanc- 
es of  the  case  as  establishing  cMiclnidvely 
tbat  the  occasion  of  Its  publication  was  one 
of  Qualified  privilege,  and  asserts  that  there 
was  no  evidence  of  actual  malice,  without 
which  It  Insists  recovery  could  not  properly 
have  been  had.  In  Newell  on  lAbel  and 
Slander  (3d  Ed.)  it  Is  stated: 

"Sec.  (505.  The  Subject  Closat/feif.— The  occa- 
sion upon  which  privileged  communications  are 
made  may  be  classified  as  those  absolutely  priv- 
ileged and  those  in  which  tbe  privilege  ia  quail- 
fied. 

"Sec.  606.  First.  AiaoluU  Pnwileff*.— In  this 
class  of  cases  it  is  considered  Id  the  interest 
of  public  welfare  that  all  persons  should 
be  allowed  to  express  their  sentiments  and 
speak  their  minds  fully  and  fearlessly  upon 
all  questions  and  subjects;  and  all  actions  for' 
words  so  spoken  are  absolutely  forbidden,  even 
if  it  be  alleged  and  proved  that  the  words  were 
spoken  falsely,  knowingly  and  with  express 
malice.  This  rule  ia,  however,  confined  to  cas- 
es in  which  the  public  service  or  the  administra- 
tion of  justice  requires  complete  immunity — 
for  example,  words  spoken  in  legislative  bodies, 
in  debates,  etc.;  in  reports  of  military  officers 
on  military  matters  to  their  superiors:  words 
spoken  by  a  judge  on  tbe  bench  and  by  wit- 
nesses on  tbe  stand.  In  all  such  cases  the  priv- 
ilege afforded  by  the  occasion  is  in  law  an  ab- 
solute bar  to  any  action  for  defamation.  In 
these  cases  the  plaintiff  cannot  be  heard  to  say 
tbat  the  defendant  did  not  act  under  tbe  privi- 
lege, that  he  dtd  not  intend  honestly  to  dis- 
cbai^e  a  duty,  but  maliciously  availed  himself 
of  tbe  occasion  to  injure  bis  reputation." 

The  statute  (section  4958.  R.  L.  191(9  pro- 
vides: 

*'Privileired  Communication  Defined.~-X  priv- 
ileged publication  or  communication  is  one 
made: 

"First  In  any  legislative  or  judicial  pro?eed- 
Ing  or  any  other  proceeding  authorized  by  law; 

Second.  In  the  proper  discharge  of  an  of- 
ficial duty* 

"Third.  By  a  fair  and  true  report  of  any  leg- 
islative or  judicial  or  other  proceeding  author- 
ized by  law,  or  anything  said  in  the  course 
thereof,  and  any  and  all  expressions  of  opinion 
in  regard  thereto,  and  criticisms  thereon,  and 
any  and  all  criticisms  upon  the  official  acts  of 
any  and  all  public  officers,  except  where  tbe 
matter  stated  of  and  concerning  tbe  ofilcial  act 
done,  or  of  tbe  officer,  falsely  imputes  crime 
to  the  officer  so  criticised. 

"In  all  cases  of  publicstion  of  matter  not 
priviieged  under  this  section,  malice  shall  be 
presumed  from  the  publication,  unless  the  fact 
and  the  testimony  rebut  the  same.  No  publica- 
tion which,  nnder  this  section,  would  be  privi- 
leged, shall  be  punishable  as  libel." 

It  seems  clear  tbat  the  legislative  Inten- 
tion was  to  recognize  two  classes  of  privi- 
leged publications,  viz.:  (1)  Those  where 
the  occasions  designated,  regardless  of  mal* 
Ice.  constitute  an  absolute  excuse  and  pre- 
clude recovery  of  damages ;  and  (21  those  In 
which  the  circumstances  of  the  defamatory 
publication,  together  with  testimony,  rebut 
the  presumption  of  malice,  thus  affording  a 
conditional  excuse. 

[2]  ^e  first  three  paragraphs  of  the  fbre- 
golng  section  spedflcally  oiamerate  those 
occasions  upon  which  absolute  privilege  at- 
tends a  defiunatory  publication,  and  in  this 
respect  may  be  said  to  be  exclusive.  Tbe 
fourth  paragraph  however,  is  general  In 
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terms,  comprebeading  "all  cases"  where  the 
occasion  of  such  a  publication  Is  not  abso- 
lutely privileged,  and  provides  that  malice 
shall  be  presumed  therefnmi,  unless  the  fact 
and  the  testimony  rebut  the  same.  The  word, 
"fact"  Is  obviously  therein  used  in  its  ordi- 
nary sense  to  denote  the  act,  the  thing  done, 
the  circumstance,  the  publication  Itself.  Rea- 
sonably construed,  the  language  employed 
in  this  paragraph  may  be  said  to  provide 
that  malice  shall  be  presumed  from  the  pub- 
lication of  defamatory  matter  on  occasions 
not  absolutely  privileged,  unless  the  inherent 
circumstances  of  such  publication  and  the 
extrinsic  evidence  relative  thereto  rebut  such 
presumption. 

In  actions  for  libel  and  slander  the  doc- 
trine of  qualified  privilege  has  been  recog- 
nized and  established  in  this  jurisdiction  by 
the  following  cases:  Tuohy  v.  Halsell,  35 
01:1.  61.  128  Pac.  126,  48  L..  R.  A.  (N.  S.)  323. 
Ann.  Cas.  19166,  illO ;  Hubbard  t.  Cowling, 
36  Okl.  603,  129  Pac.  714;  Beshlers  v.  Allen 
(not  yet  officially  reported)  148  Pac.  141,  L. 
R.  A.  1915E,  413.  WhUe  in  Tuohy  v.  HalseU 
It  was  held  in  effect  that  the  publication  was 
absolutely  privileged,  yet  It  was  said: 

"But  let  this  be  as  it  may,  the  communication 
or  publication  was  a  qualified  privilege,  as  held 
by  the  trial  court.  This  privil^  'extends  to  all 
communicationB  made  l>ona  fide  upon  a  subject- 
matter  in  which  the  party  comtnanicating  has 
an  interest,  or  in  reference  to  which  be  has  a 
duty  to  a  person  having  a  corresponding  interest 
or  duty,  and  to  cases  where  the  duty  is  not  a  le- 
gal one,  but  where  it  is  of  a  moral  or  social 
charactn*  of  imperfect  obUcatioii.'  13  Am.  & 
Eng.  En.  of  Law,  p.  411.  Or,  as  stated  in  the 
syllabus  in  Thomas  S.  Harrison  v.  Bdwin  Bush, 
5  E.  &  B.  (Q.  B.)  844:  *A  communication  made 
bona  fide  upon  any  subject-matter  in  which  the 
party  communicating  has  an  interest,  or  in  ref- 
erence to  which  he  liad  a  duty  to  perform,  is 
privil^ed,  if  made  to  a  person  having  a  cor- 
responding interest  or  duty,  although  it  contain 
criminatory  matter  wbichj  without  uiis  privilege, 
would  be  slanderous  and  actitmable.  And  this, 
though  the  duty  he  not  a  legal  one,  but  only  a 
moral  or  social  duty  of  imperfect  obligation.'^' 

In  Hubbard  t.  Cowling,  the  rule  is  stated: 
"A  'conditionally  privileged  publication'  is  a 
publication  made  on  the  occasion  which  furnish- 
es a  prima  &cie  legal  excuse  for  the  making  of 
it,  and  which  is  privileged,  unless  some  addition- 
al fact  is  shown  which  so  alters  the  character  of 
the  occasion  as  to  prevent  it  furnishing  a  legal 
excuse.  A  'privileged  coounnnlcation'  is  one 
made  in  good  faith,  upon  any  subject-matter  in 
which  the  party  eommunicatutg  has  an  Interest, 
or  in  reference  to  wlilch  he  has,  or  honestly  be> 
lieves  he  has.  a  duty,  and  which  contains  mat- 
ter which,  without  the  occasion  upon  which  It 
is  made,  would  be  defamatory  and  actionable." 

In  Beshlers  r.  Allen  It  Is  held: 

"Words  actionable  in  themselves,  because  they 
charge  the  plaintiff  with  having  committed  a 
felony,  spoken  to  a  sheriff  while  engaged  in 
hunting  for  the  culprits  actually  guilty  of  the 
fdony,  are  qualifiuly  privileged  if  tibey  are 
spoken  in  good  foith,  vdth  an  honest  belld  that 
tney  are  true,  with  the  sole  Intent  of  aiding 
justice,  and  with  no  motlva  or  intent  to  injure 
the  person  spoken  of." 

In  Newell  on  Slander  and  Libel  (3d  Ed.) 
i  403,  the  doctrine  of  prlvUeged  commnnlea- 
tions  is  stated  as  followa: 


"The  great  nnderiylng  principle  upon  whidi 
the  doctrine  of  privilege  communications  rests 
is  public  policy.  This  is  more  especially  the  case 
with  absolute  privil^e,  where  the  interests  and 
the  necessities  of  society  require  that  the  time 
and  occasion  of  the  publication  or  utterance, 
even  though  it  be  both  false  and  malicious,  shall 
protect  the  defamer  from  all  liability  to  prose- 
cution for  the  sake  of  the  public  good.  It  rests 
upon  the  same  necessity  that  requires  the  in* 
dividual  to  surrender  his  personal  rights,  and  to 
suffer  loss  for  the  benefit  of  the  common  welfare. 
Happily  for  the  dtism,  this  class  of  privily 
Is  restricted  to  narrow  and  well-defined  limits. 
Qualified  privilege  exists  in  a  much  larger  num- 
ber of  cases.  It  extends  to  all  commanlcatioos 
made  bona  fide  upon  any  subject-matter  in  which 
the  party  communicating  has  an  interest,  or  in 
reference  to  which  he  has  a  duty  to  a  person 
having  a  corresponding  interest  or  doty;  and 
the  privilege  emoraces  cases  where  the  duty  is 
not  a  legal  one,  but  where  it  is  a  moral  or  sodal 
character  of  imperfect  obligation." 

And  again  It  la  stated  by  tba  same  author: 
"Sec.  497.  A  communication,  to  be  so  privi- 
leged, must  be  made  upon  a  proper  occasion, 
from  a  proper  motive,  and  must  be  based  upon 
reasonable  or  proper  cause." 

And  again; 

"Sec.  498.  It  is  a  legal  defense  to'  an  action 
for  defamation,  If  satisfactorily  proven,  that 
the  circumstances  under  which  the  defamatory 
words  were  published  were  such  as  to  render  it 
right  and  proper  that  the  defendant  should  plain- 
ly state  what  he  honestly  believed  to  be  the  plain- 
uffs  character— to  speak  his  mind  fully  and 
freely  concerning  him.  Such  an  occasion  is  <Hie 
of  qualified  privilege  and  the  communication  is 
said  to  be  privileged  ;  and  though  it  may  be  false, 
still  its  publication  pn  such  an  occasion  is  ex- 
cused for  the  sake  of  the  common  cmvenience 
and  welfare  of  society  at  large." 

And  further: 

"Sec.  568.  (1)  It  is  often  a  difficult  question 
to  determine  in  what  cases  a  party  is  privileged 
in  going  of  bis  own  accord  to  the  person  con- 
cerned and  giving  Iiim  information  which  Is  not 
astced  for.  In  one  class  of  cases  it  is  clear  that 
it  is  not  only  excusable  but  It  is  imperative  on  a 

Eerson  to  do  so ;  and  that  is  where  there  exists 
etween  the  parties  such  a  confidential  reladoa 
as  to  throw  on  the  party  the  duty  of  protecting 
the  interests  of  the  persons  concerned. 

"Such  a  relationship  existe  between  husband 
and  wife,  father  and  son,  brother  and  sister, 
guardian  and  ward,  master  and  servant,  princi- 
pal and  agent,  solicitor  and  client,  partners  or 
intimate  mends,  wherever  any  trust  or  confi- 
dence is  reposed  by  the  one  In  the  other.  It  will 
be  the  duty  of  the  one  to  volunteer  information 
to  the  other,  whenever  the  other  could  justly 
reproach  him  for  his  silence  If  he  did  not  volun- 
teer such  Information." 

The  common  good,  and  a  proper  regard 
for  the  comity  of  business  associates,'  such, 
in  the  Instant  case,  as  officers  and  agents  of 
a  corporation,  and  in  general,  demands  that 
In  communications  between  them  opinions 
may  be  freely  expressed,  and  reasons  may 
be  given  for  any  action  contemplated  or  tak- 
en'in  reference  to  matters  In  which  they  are 
•orrespondingly  or  mutually  interested,  even 
though  such  opinion  or  reason  contains  crim- 
inatory charges  against  third  persons,  if 
such  charges  are  bona  flde  and  believed  to 
be  true.  But  the  element  of  good  faith  must 
be  present  In  every  instance,  to  confer  upon 
the  publication  the  privileged  quality  requl- 
site  to  rebut  the  presumption  of  malice. 
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[S]  Where  the  drcnmstaDces  ander  which 
the  publication  was  made  are  ondlBpnted,  It 
Is  exdnslrely  for  the  court  to  determine 
whether  the  occasion  on  which  it  was  made, 
or  the  "fact,"  and  the  testimony  render  it 
absolutely  or  quallfiedly  prtrlleged.  In  Hub- 
bard T.  Cowling,  sQpra,  It  was  held : 

"Where  there  is  no  dlqimte  aa  to  the  circum- 
stances under  which  a  publicatloD  was  made, 
it  is  a  legal  question  (or  the  court  to  determine 
whether  the  occasion  is  such  as  to  bring  the  al- 
leged defamatory  publication  within  the  pro- 
tection efforded  to  privileged  communications. 
But  whether  the  facts  «  •  •  claimed  for  it 
are  established  by  the  evidence  is  a  question  for 
the  juiT.  Accordin^Iyj  where  the  evidence  is 
uncertam  and  conSictmg,  it  is  proper  for  the 
fwnrt  to  instruct  the  Jury  as  to  what  facts  con- 
stitute a  privilege,  and  leave  them  to  say  wheth- 
er those  facts  are  proved."  Spencer  v.  Minnick, 
41  Olil.  613,  139  Fac.  130;  Bodine  v.  Times- 
Journal  Publ.  Co..  26  Okl.  135,  110  Pac.  1096, 
31  I*  R  A.  {N.  S.)  147. 

[7]  Defendant  compltUna  of  the  giving  qf 
the  following  Instrnctlona : 

'TThe  court  further  instructs  the  jury  that  in 
order  for  the  plaintiffs  to  recover  in  this  sction, 
It  shall  be  sufficient  to  prove  to  your  satisfac- 
tion that  the  alleged  ddamatory  matter  com- 

{ilained  of  by  plauitiBs  was  written  and  pub- 
isbed  by  the  German-American  Insurance  Com- 
pany, or  by  their  legal  authorised  agent,  of  and 
concerning  the  plaintiffs,  or  either  of  them. 

"The  court  further  instructs  the  jury  that  if 
you  find  and  believe  lErom  the  evidence  in  this 
case  that  on  or  about  the  lOtb  day  of  August, 
1914,  the  defendant,  the  German-American  In- 
surance Company,  acting  through  Its  state  agent, 
James  Brundrit,  wrote  a  letter  to  the  defend- 
ant's local  agent  at  Bush  Springs,  Okl.,  A.  N. 
Murphy,  concerning  the  loss  of  the  plaintiffs, 
W,  M.  Huntley  and  C  S.  Huntley,  or  either  of 
tliera,  and  in  said  letter  composed,  wrote,  and 
published  of  and  about  the  plaintiffs,  or  either  of 
them,  the  alleged  false  and  defamatory  matter 
RCt  out  and  alleged  In  the  plaintiffs'  petition,  and 
that  said  A.  N.  Murphy,  as  local  agent  of  the 
ilefendant  company  herein,  acting  within  the 
scope  of  his  authority  aa  such  local  agent,  exhib- 
ited to  various  persons  in  the  town  of  Rush 
Springs,  OkL,  such  letter  containing  such  al- 
leged false  and  defamatory  matters  aa  set  out  in 
plaintiffti'  potion  and  complained  of  herein, 
then  the  law  is  for  the  plaintiffs,  and  you  should 
so  find  for  snch  sum  as  you  may  find  and  be- 
lieve from  all  the  facts  and  circumstances  proven 
in  the  case  that  the  plaintiffs,  or  either  of  them, 
have  sustained  by  reason  of  such  alleged  false 
and  defamatory  matter  in  their  bnsittese,  if  any, 
reputation,  or  standing  in  the  community,  as 
would  be  a  fair,  just,  and  reasonable  compensa- 
tion as  you  may  find  and  believe  from  the  evi- 
dence they  have  sustained,  if  any ;  and  you  are 
instructed  if  you  find  for  the  plamtiffs,  or  either 
of  them,  then  in  that  event  your  verdict  ^all 
not  be  for  less  than  SlOO  and  costs  in  each  case 
wherein  you  may  find  for  the  plaintiffs. 

"The  court  further  instructs  the  jury  that  In 
all  cases  of  writing  or  publishing  of  false  and 
defamatory  matter  of  and  concerning  another, 
the  law  presumes  that  the  writing  and  publish- 
ing of  same  was  done  with  malice.  Malice,  gen- 
tlemen of  the  jury,  in  its  legal  erase,  means  a 
wrongful  act  done  intentionally,  without  just 
cause  or  excnse.  The  presumption  of  malice 
though,  gentlemen,  may  be  overcome  or  r^utted 
by  the  defendant  by  showing  aach  rumors,  facts, 
and  circumstances  to  exist  at  or  prior  to  the 
time  of  writing  the  alleged  false  and  defamatory 
matt«  complained  of  was  so  written  or  pub- 
lished In  good  faith,  bellering  at  the  time  that 
the  alleged  &lse  and  defamatory  matter  com- 
plained of  therein  were  tme,  or  were  such  as  a 
rcuonable  and  erdinary  man.  judging  from  all 


the  facta  and  circumstances  of  the  case,  would 
believe  to  be  true." 

[4]  While  the  general  rule  In  other  Juris- 
dictions, In  the  absence  of  legislattve  enact- 
ment. Is  that  where  the  occasion  of  a  publi- 
cation alone  renders  it  quallfiedly  privileged, 
the  bnrden  Is  upon  the  plaintiff  to  show  ac- 
tual malice,  In  the  sense  of  oblique  design, 
or  bad  faith,  yet  in  this  state,  by  special 
statute,  it  is  provided  (B.  U  1910.  i  4058): 

"In  all  civil  actions  to  recover  damages  for 
libel  or  slander,  it  shall  be  sufficient  to  state 
generally  what  the  defamatory  matter  was,  and 
that  It  was  published  or  spoken  of  the  plaintiff, 
and  to  allege  any  general  or  special  damage 
caused  thereby,  and  the  plaintiff  to  recover  shall 
only  be  held  to  proof  that  the  matter  was  pub- 
lished or  spoken  by  the  defendant  concerning 
the  plaintiff.  As  a  defense,  *  *  *  the  de- 
fendant may  deny  and  offer  evidence  to  dis- 
prove the  charges  made,  *  *  *  and  In  addi- 
tion thereto,  that  It  was  published  or  spoken 
under  snch  circumstances  as  to  render  It  a 
privileged  communication." 

Thus  It  would  seem  that  when  plaintiff 
established  that  the  defamatory  matter  was 
published  by  defendant  concerning  him,  he 
had  satisfied  the  requirements  of  the  statute, 
and  was  entitled  to  recover,  unless'  defend- 
ant, In  addition  to  the  drcnmstances  of  the 
publication  (the  fact),  offered  testimony  show- 
ing that  the  criminatory  charge  was  based 
upon  reasonable  cause  and  bona  fide  believed 
to  be  tme;  for  without  such  testimony  the 
presumption  of  malice  was  not  rebutted. 
Notwithstanding  the  defendant  failed  to  al< 
lege  In  Its  answer  that  the  criminatory 
charge  which  it  admitted  publishing  was 
made  in  good  faltb  and  believed  to  be  true, 
yet  it  was  permitted  on  the  trial  to  adduce 
evidence  of  the  circumstances  surrounding 
the  fire  which  destroyed  the  Insured  prop- 
erty, and  of  current  rumors  In  regard  to 
plaintiff's  connection  with  stidi  flre,  for  the 
purpose  of  rebutting  the  presumption  of 
malice,  and  thus  bringing  the  communication 
within  the  protection  afforded  publications 
qnalifledly  privileged  under  the  rule  above 
announced.  Whether  audi  testimony  estab- 
lished good  faith,  in  that  the  charge  was 
bona  flde  belleTed  to  be  true,  and  thus  re- 
butted the  presumption  of  malice,  was  a 
question  of  fact,  to  be  determined  by  the 
Jury.  By  virtue  of  the  statutory  proTlsions, 
supra,  the  burden  ct  evidence  In  this  regard 
was  upon  the  defendant  This  requirement, 
it  Beans  to  us,  pFOVldes  the  natural  and 
logical  order  of  proof  sutdi  a  case,  for 
otherwise  plaintiff  would  be  compelled  to 
anticipate,  and  to  establish  his  cause  of  ac- 
tion, disprove  all  the  fiacts  and  circumstances 
upon  which  defendant  could  rely  to  show 
probable  cause,  bona  flde  belief  in  the  txath 
of  the  charge,  proper  motive,  and  the  use  of 
the  publication  for  the  reason  and  purpose 
which  alone  rendor  it  privileged.  In  Hub- 
bard V.  Cowling,  supra,  It  was  held  that: 

"After  it  is  shown  that  the  alleged  slander  Is 
privileged,  the  burden  rests  upon  tbe  plaintiff  to 
show  npren' malice." 
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See  Tuohy  t.  Halsell,  supra. 

[1]  It  Is  undoubtedly  the  correct  rule, 
where  the  clrcnmstances  and  the  testimony 
rebut  the  presumption  of  maUce,  tliat  then 
the  burden  is  upon  the  plaintiff  to  show 
express  malice  In  order  to  recover. 

The  "fact"— 1.  e.,  the  clroumstancc  of  the 
pablication  In  the  Instant  case — was  uudis- 
puted,  but  the  good  faith  of  defendant,  being 
controverted,  was  a  question  for  the  Jury  to 
determine.  If  the  testimony  established  that 
the  defamatory  matter  was  bona  flde  be- 
lieved to  be  true  from  reasonable  cause  and 
the  occasion  was  employed  from  a  proper 
motive,  then  the  publication  was  privileged, 
and  such  privilege  afforded  a  complete  de- 
fense  to  plaintiff's  cause  of  action.  In  New- 
ell on  Slander  and  Libel  it  is  stated: 

"Sec  500.  When  the  court  holds  the  communi- 
cation to  be  entitled  to  the  privilege,  the  jury 
should  be  instructed  to  coDsiaer  and  determine 
whether  or  not  the  defendant  used  the  occasioa 
for  the  sole  purpose  which  conferred  tbe  privilege 
upon  his  statement;  and  if  the  Jury  find  from 
the  surrounding  circumstaacea,  as  shown  by  the 
evidence,  that  lie  did  so  use  it  solely  for  such 
reason  and  purpose,  the  verdict  will  be  for  the 
defendant.  But  If,  on  the  other  hand,  they  find 
that  he  employed  the  occasion  in  bad  faith,  to 
gratify  or  to  further  some  indirect  or  malicious 
motive,  or  for  some  improper  reason,  the  verdict 
will  be  for  the  plaintiff.  Where  the  communica- 
tion is  entitled  to  the  privilege,  the  burden  of 
proof  1b  then  upon  the  plaintiff  to  show  actual 
malice  in  the  sense  of  obUQoe  design  or  bad 
faith." 

The  first  instmctlon  above  quoted  entirely 
Ignores  the  sole  controverted  question  pre* 
seated  by  the  testimony,  viz^  whether  de> 
fendant  bona  fide  believed  the  charge  to  be 
true  and  used  the  publication  ttom  a  proper 
motive,  and  tn  effect  directs  a  verdict  for 
plaintiff  upon  the  admitted  fact  that  the 
criminatory  matter  was  published  by  defend- 
ant concerning  plaintiff. 

The  second  instruction  set  forth  it  sub* 
Ject  to  the  same  criticism. 

The  third  informs  the  Jury  that  the  pre- 
sumption of  malice  may  be  rebutted,  but 
fails  to  advise  that  In  the  absence  of  malice 
<that  is,  If  the  publication  was  made  from  a 
proper  motive,  upon  reasonable  grounds  and 
wltb  a  bcxta.  fUbe  belief  that  Qie  charge  con- 


tained therein  was  true),  that  the  same  was 

privileged  and  constituted  a  defense. 

In  neither  of  the  foregoing  instructions, 
nor  elsewhere  in  the  charge,  did  the  court 
submit  to  the  jury  the  single  defense  of 
qualified  privilege  which  was  tdearly  an  Is- 
sue and  concerning  which  the  testimony  was 
conflicting.  Under  the  Instructions,  as  a 
whole,  the  Jury  were  unauthorized  in  aaj 
event  to  find  a  verdict  for  defendant,  bat 
were  left  to  consider  only  the  question  of  the 
amount  of  the  recovery. 

"The  question  Is  not  one  of  a  failure  or  omis- 
sion by  the  court  properly  to  cbarge  upon  this 
point,  or,  in  other  words,  of  nondirection. 
*  *  *  The  mistake  here,  however,  is  ooe  of 
misdirection,  in  that  the  court  erroneously  cnan;- 
cd  what  the  issues  were,  as  made  by  the  evi- 
dence, which  necessarily  misled  the  jury  as  to 
what  they  were  to  determine."  G.,  R.  L  &  P. 
Ry.  Ca  V.  Pitchford.  44  OkL  197, 143  Pac  114Q. 

In  this  respect  we  are  ot  opinion  that  the 
&structlons  of  the  court  were  preJudidaUy 
erroneous.  In  NeweU  on  Idbel  &  Slander, 
I  448.  it  Is  said: 

"But  it  [a  coivomtion]  will  be  Hable  to  an-  ac- 
tion for  libel  pabUshed  by  its  servants  or  agmts, 
whenever  sack  pnUIeation  comes  within  the  scope 
of  the  general  dftttee  of  such  servants  or  agents, 
or  whenever  the  corporation  has  expressly  au- 
thorised or  directed  such  pablicatlon."25Gye.428. 

(•]  The  state  agent  of  defendant  was  deax^ 
ly  acting  within  the  scope  of  hia  general  du- 
ties when  he  wrote  the  letter  in  questloii. 
The  publication  thereof  was  complete  when 
It  reached,  and  Its  owtents  were  disclosed  to, 
the  local  agent;  and  while  undue  pnblidtr 
of  such  conununicaUon,  if  attributable  to 
defendant,  might  properly  bare  been  shown 
In  evidence  as  a  circumstance  tending  to 
establish  malice,  yet  If  the  same  was  circulat- 
ed by  such  agent  without  auOwrltr,  or  in  di- 
rect disregard  of  the  confldentlal  relations 
existing  between  him  and  the  writer,  such 
conduct  on  bis  part  would  not  destroy  the 
privileged  qnaUty  whl^  wigbt  ottierwlse  a^ 
tend  its  publication. 

-  It  is  thouCht  unneceasaty  to  adv^  to 
other  assignments  of  error  presented  by  the 
briefa    The  Judgment  should  be  leTersed, 
and  the  cause  laaianded. 
PES  CURIAM.  Adt^ted  In  irtule. 


Digitized  by 


Google 


OkL) 


STATE  r.  JOHNSON 


821 


m  OUL  US) 

LEBBBCHT  t.  LEBBEOHT.    (No.  8026.) 
{Supreme  Court  of  OUaboma.   Jan.  16,  1917.) 

CommisalODers'  Oplnloii,  Division  No.  2. 
Appeal  from  County  Court,  Comanche  Coun- 
ty ;  R.  J.  Ray,  Judge. 

Action  between  Klla  Lebrecbt  and  Sol  Le- 
brecht  There  was  a  Judgment  for  the  lat- 
ter,, and  the  former  appeals.'  Affirmed. 

John  R.  Gayer,  of  Oklatmna  Git7t  for 
plaintiff  In  error.  Chas.  Ultachrtdit  of  Law- 
ton,  for  defendant  in  error. 

BUBFOBD,  0.  Tbla  action  was  replerln 
tor  an  automobile.  But  two  questiona  are 
raised:  (1)  The  suflBdency  of  the  evidence  to 
sustain  the  verdict;  and  (2)  the  refusal  of  a 
new  trial  sought  upon  the  ground  of  newly 
discovered  evidence. 

As  to  the  arst  ground,  we  have  carefully 
examined  the  whole  testimony,  and  are  con- 
strained to  bold  that  there  was  testlmoDy 
reasonably  tending  to  support  the  verdict. 
As  to  the  second  spedflcatlon  of  error.  It  suf- 
fices to  say  that  the  granting  of  a  new  trial 
Is  lately  in  the  discretion  of  the  trial  court, 
and  in  the  instant  case  we  are  not  prepared 
to  say  that  such  dlscreUon  was  abused.  The 
evidence  admitted  upon  the  first  trial,  which 
It  is  alleged  In  the  motion  will  be  contradict- 
ed upon  a  new  trial,  was  hearsay,  and  ought 
never  to  have  been  admitted  In  the  first 
'  place,  and  doubtless  no  evidence  of  that  char- 
acter, either  pro  or  con,  would  be  admitted 
upon  second  trial.  After  an  examination  of 
the  whole  record,  we  are  of  opinion  that  the 
statement  involved  was  of  so  little  weight 
that  a  change  in  it  would  not  affect  the  ulti- 
mate result 

Defendant  in  error  has  filed  motion  to  dis- 
miss for  insufficiency  of  brief.  That  motion 
Is  overruled  and  denied. 

The  Judgment  appealed  from  should  be 
affirmed. 

PER  CURIAM    Adopted  in  whol& 


«t  OkL  2») 

KINO  et  aL  T.  PALMER  et  bL    (No.  7711.} 

(Supreme  Court  of  Oklahoma.   Dec.  19,  1916. 
Rehearing  Denied  Jan.  30,  1917.) 

Commissioners*  Opinion,  Division  No.  8. 
Error  frran  District  Court.  Haskdl  Oonnty; 
W.  H.  Brown.  Judge. 

Action  between  Racbd  E3ng  and  otliers 
and  N.  W.  Palmer  and  othws.   There  was 


Judgment  for  the  latter,  and  Qie  former 
brings  error.   Reversed  and  remanded. 

O.  A.  Holley  and  E.  D.  Means,  both  of 
Stigler,  for  plaintiffs  In  error.  A  L.  Beckett, 
of  Stigler,  and  J.  B.  Whitehead,  of  McAlester, 
ft»r  defendants  In  emnr. 

HOOKER,  a  Where  the  plaintlOts  in  er- 
ror have  briefed  their  cause,  and  the  de- 
fendants In  error  have  filed  no  brief,  nor  of- 
fered any  excuse  for  a  failure  so  to  do,  and 
the  extension  of  time  allowed  them  In  which 
to  file  brief  has  expired,  and  the  brief  of 
plaintiff  In  error  indicates  that  there  are 
errors  in  the  record,  and  the  autboritles 
therein  dted  seem  to  support  their  conten- 
tion, the  cause  will  be  reversed  and  remand- 
ed ftor  a  new  txlaL 

PER  CURIAM.  Adopted  In  whole. 


03  OU.  Cr.  US) 
STATE  r.  JOHNSONS.    (No.  ASKfL) 

(Orlminsl  Court  of  Appeals  of  OUahoma.  Feb. 
8.  19170 

Appeal  from  District  Gour^  Nowata  (boun- 
ty; T.  L.  Brown,  Judg& 

J.  T.  Johnson  was  charged  vrlth  perjury, 
and,  a  demurrer  being  snstained  to  the  in- 
formation, the  State  appeals.  Affirmed. 

J.  B.  Bennett.  Co.  Atty.,  of  Tulsa,  and  F. 
A.  Calvert,  Asst  Co.  Atty.,  of  Nowata,  tor 
the  State.  W.  D.  Humphry,  of  Oklahoma 
City,  for  defendant  In  error. 

PER  CURIAM.  Information  was  filed  in 
the  district  court  of  Nowata  county,  cbarg- 
Ing  J.  T.  Johnson  with  perjury.  A  demurrer 
was  filed,  on  the  ground  that  the  information 
did  not  state  facts  suffidoit  to  constitute  an 
offense  against  the  laws  of  the  state  of  Ok- 
lahoma. This  demurrer  was  sustained,  and 
the  defendant  discharged ;  and  the  state  ap- 
peals from  the  order  sustaining  the  demur- 
rer. 

An  examination  of  the  information  shows 
conclusively  that  it  is  fotally  defective,  and 
that  the  demurrer  was  properly  sustained. 
The  information  Is  based  upon  an  Instrument 
upon  which  perjury  cannot  be  predicated. 
The  instrument  Itself  was  only  verified  upon 
belief,  and  the  information  pleads'  concla- 
slons.  where  fftcts  are  essential.  We  are 
unable  to  see  bow  an  elaborate  opinion  in 
this  case  would  serve  any  good  purpose. 

Without  going  into  details,  tberefior^  tbe 
Judgment  is  affirmed. 
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03  Okl.  Cr.  109) 

WARD  T.  STATE.    (Na  A-2688.) 

(Criminal  Coort  of  Appeals  of  OUalunoa.  Jan. 
34,  1917.) 

App«a  from  Couiity  Court,  Ganrln  Coun- 
ty; W.  R.  Wallace.  Jndge. 

H.  B.  Ward  was  convicted  of  Tlolating  the 
proliIMtory  law,  and  he  appeals.  Affirmed. 

H.  M.  Carr,  of  Pauls  Valley,  for  plaintiff  In 
error.  R.  McMillan,  Asst  Atty.  Gen.,  for  the 
Stata 

PER  CURIAM.  Plaintiff  In  error,  H.  B. 
Ward,  was  convicted  on  a  charge  of  unlaw- 
fully selling  Intoxicating  liquor  to  one  George 
Hays,  and  his  punishment  fixed  at  a  fine  of 
$350,  and  confinement  Is  the  county  Jail  for 
120  days. 

No  briefs  have  been  filed  or  oral  argument 
made  In  sui^rt  of  the  errors  assigned.  We 
haTe  examined  the  record,  and  find  there  Is 
testimony  tending  to  supptnt  the  allegations 
of  the  InformatlCHi.  and  further  find  that  no 
objection  was  made  or  exception  taken  to 
the  instructions  as  given  by  the  court  Upon 
the  whole  record  we  have  dlscoveied  no  er- 
ror which  will  warrant  a  reversal  of  the 
Judgment 

The  judgment  of  the  lower  court  Ic  there- 
fore affirmed.  Mandate  forthwith. 


(62  ou.  3) 

OHIVERS  T.  BOABD  OF  OOM'RS  OP 
JOHNSTON  COUNTY.   (No.  8074.) 

(Suprane  Court  of  Oklahuna.    Dec.  S,  1916.) 

(Svttaiiu  by  the  Court.) 

1.  Appeal  and  Ebboe  «=»113(1)— Dsoisioirs 
Rbvixwabuh-Oedbbs  ArrEB  Judquent, 

An  appeal  lies  to  thu  court  from  an  order 
of  the  truu  court  that  plaintiff  take  nothing  by 
reason  of  a  former  Judgment  and  that  the  pay- 
ment of  the  aams  be  pennaneotly  eiij<rined. 

[Bd.  Note.->-Vor  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  1  768;  Dee.  Dig.  «s>ll8a)-] 

2.  Niw  Tbiai.  ^106(1>— NATtrBB  oi  Rem- 

BDT— FOBM  or  ObZOIRAL  PBOCBEDinO. 

A  petition  for  new  trial  is  not  proper  or 
aUowaole,  where  there  has  been  no  Issue  of  fact 
raised  by  the  pleadings  or  determined  by  the 
verdict  of  a  jury  or  its  legal  equivalent  upon 
a  former  trial  In  the  same  court 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  238-244,  24^2^;  Dee.  Dig.  «=» 
166(1). 

For  other  deflnitl<ms,  see  Words  and  Phrases, 
First  and  Second  Series,  New  Trial.] 

8.  Nbw'Teial  «=3^,  New,  vol.  9  Key-No.  Se- 
ries—"Issue  OF  Fact." 
An  issue  of  fact  which  may  be  re-examined 
upon  a  new  trial  arises  only  upon  a  material  al- 
legation Id  the  petition  controverted  by  the  an- 
swer, upon  new  matter  in  the  aoawer  contro- 
verted by  the  reply,  or  upon  new  matter  in  the 
r^ly  considered  as  denied  without  further  plead- 
ing. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Beriei^  Issue 
of  FacL] 


4.  JuuGiocnT  4s>18(2)  —  Vauditt— Jubisdio- 
noff. 

A  judgment  rendered  In  a  cause  In  which  de- 
fuidant  appears  and  pleads,  and  in  iriiich  the 
petition  brings  before  the  trial  court  a  subject- 
matter  within  the  jurisdiction  of  the  court,  but 
states  the  plaiotifra  cause  of  action  defective- 
ly, or  not  at  all,  all  parties  being  within  the 
jurisdiction  of  the  court,  is  erroneous,  but  is  not 
void. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  S6;  Dee.  Dig.  <S=>18(2).] 

6.  Judgment  *=>92~Defa0LT— BEQUisnts— 

Effect  of  Affbabanoe. 
Defendant  appeared  in  the  cause,  filed  a 
demurrer,  and  was  present  at  the  final  hearing, 
and  joined  in  submitting  the  cause  to  the  court. 
Bela,  that  the  judgment  rendered  was  not  a 
judgment  by  default. 

[E}d.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  |  161;  Dec.  Dig.  «s>e2.] 

Gommlsslonenr  Opinion,  Dlvtoion  Na  2. 
Appeal  from  District  Court  Jcdmstcm  Coun- 
ty ;  J.  H.  Llnebaugh,  Judge. 

Action  by  C  G.  Chlvers,  guardian,  against 
the  B<Mird  of  County  Commlsslcmers  ot  John- 
ston County.  Judgment  tar  defendants,  and 
plaintilf  appeals.  Beversed  and  remanded, 
with  directions. 

Sam  H.  Butler,  <tf  Ardmore^  tor  plalntUf  In 
error.  P.  B.  H.  Shearer,  Co.  Atty.,  and  J.  J. 
Stobaugh,  Asat  Co.  Atty.,  both  vH  Tishomin- 
gc^  for  defendant  In  error. 

BURFOIU),  a  O.  B.  ChiTers,  as  goardlan 
of  certain  minors,  sued  ttie  board  of  count}' 
oommissloners  of  Johnston  county  to  recover 
certain  taxes  paid  by  him.   On  October  24,. 

1914,  after  service  and  appearance  and  filing 
ot  a  demurrer,  by  the  county  attorney,  it 
seems,  from  the  Journal  ^try,  both  parties 
!^f>eared  and  "Qie  cause  was  submitted  to  the 
court"  who  thereupon  heard  evidence  and 
rmdered  Judgm^  tat  plalntlft  and  against 
defendants  for  a  part  of  plalntUTs  demand. 
No  exception  was  taken  to  this  Judgment, 
and  no  appeal  perfected.  Some  eleven 
months  thereafter,  to  wit  cm  S^tember  2S, 

1915,  the  defaidants  by  the  county  attoniey 
filed  a  petttlon  In  said  cause  setting  out  th& 
Judgmmt  and  ailing  same  was  tendered 
"under  tihapter  HE!  of  Law*  of  1910-11,  and 
that  after  the  roidltton  of  said  Judgment 
and  <m  the  ISth  day  of  June,  1916,  the  8n- 
prane  Court  of  Oklahoma,  In  the  case  of 
Johnson  V.  Grady  County,  held  that  part  of 
Bsld  chapter  unconsUtutlonal  and  void,  and 
that  isald  JncU^nt  at  the  time  It  was  ren- 
dered was  unocmstltutlonal  and  void,  and  that 
said  Judgm^t  at  the  time  It  was  rendered 
was  contrary  to  law,  and  that  this  fact  could 
not  with  reasonable  diligence  have  been  dis- 
covered until  the  decision  of  the  Supreme 
Court  but  the  same  was  discovered  after  the ' 
term  at  whldi  said  Judgment  was  roulered 
ai^  without  ftiult  of  defoidant  taereln." 
Prayer  was  that  the  court  "set  sslde  and 
bold  for  naught  the  said  Judgment  W  this 
case,  and  that  the  county  treasurw  of  said 
county  of  Johnston  be  temporarily  restrained 


>For  otlter  eases  aee  same  tonlo  and  XUrr-NUHBER  In  all  K^-Hnmbtred  Dlnasta  sad  Indcses 
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from  paying  said  judgment  or  any  part  of 
Bald  Judgment,  and  tbat  the  petiHoaer  bave 
a  new  trial  In  tbls  cause  and  for  all  proper 
relief."  This  petition  was  verified  and  was 
filed  After  the  term  at  which  the  original 
Judgment  was  rendered,  but  prior  to  the  next 
succeeding  term.  It  will  be  noticed  that  the 
county  treatiurer  was  not  a  party  to  this  pro- 
ceeding. The  plaintlfls  then  appeared  spe- 
cially and  moved  to  "quash  the  service  here- 
in," alleging  that  "there  has  been  no  service," 
and  that  he  "therefore  asks  that  the  same 
be  quashed."  Upon  this  motion  being  over- 
ruled, plaintiff  filed  a  "demurrer  to  the  peti- 
tion for  new  trial"  upon  the  ground  that 
some  was  InsufBclent  in  law.  This  "demur- 
rer" was  by  the  court  on  October  4,  1915, 
overruled;  said  "defendant  given  ten  daya 
to  plead."  The  court  on  the  same  day  tem- 
porarily restrained  the  rounty  treasurer  from 
paying  the  judgment  or  any  part  thereof  "un- 
til the  further  order  of  the  court."  On  Oc- 
tober 21,  1915,  plaintiff  filed  a  motion  "to  set 
aside  and  revoke  the  order  made  in  this 
cause  on  October  4,  1915,  whidi  set  aside  the 
former  judgment  of  this  court  and  also  grant- 
ed defendant  a  temporary  restraining  order." 

A  careful  examination  ot  the  various  or- 
ders above  referred  to  constrains  us  to  hold 
that  the  trial  court  bad  not  at  this  time  "set 
aiilde"  any  former  Judgment.  Be  had  only 
ordered  that  the  matter  of  payment  by  the 
treasurer  be  held  in  statu  quo  until  his  fur- 
ther order  and  had  overruled  plaintiff's  "de- 
murrer" and  given  blm  leave  to  plead.  Inas- 
much as  the  statute  (section  6037)  provides 
that  "the  facts  stated  in  the  petition  shall  be 
considered  as  denied  without  answer,"  It  does 
not  appear  what  pleading  plalntUC  might 
have  filed;  but,  at  any  rate,  he  bad  the 
leave  and  clearly  his  original  judgment  bad 
not  yet  been  vacated  or  set  aside.  On  the 
same  day  that  plaintiff  filed  this  latter  mo- 
tion, the  same  came  on  for  rehearing.  Two 
journal  entries  reciting  the  court's  action 
appear  in  the  record.  Construing  them  to- 
gether, It  appears  that  the  trial  court  over- 
ruled plaintiff's  motion,  found  that  the  orig- 
inal judgment  rendered  on  October  24,  1914, 
"was  void  and  of  no  effect,"  and  ordered  that 
plaintiff  "take  nothing  by  his  judgment  ren- 
dered on  October  24,  1914,"  and,  without 
granting  any  new  trial,  made  the  temporary 
restraining  order,  theretofore  issued  against 
the  county  treasurer,  a  perpetual  injunction, 
and  rendered  judgment  for  tbe  defendant 
board  for  costs.  Exception  being  taken,  an 
extemdon  of  time  to  perfect  an  appeal  was 
allowed,  and  within  proper  time  the  cause 
bron^t  here  for  review. 

[1]  At  the  outset,  we  are  confronted  by  the 
""contention  of  defendant  in  error  that  no 
proper  appeal  is  before  us  for  consideration. 
Xhis  Is  based  upon  the  contention  that  the 
judgment  of  October  24,  1914,  was  set  aside 
on  October  4,  1915;  that '  plaintiff  Chlvers' 
motion  to  vacate  of  October  21, 1915,  and  the 
overruling  thereof  on  that  day,  was  Insuffl- 


dent  to  confer  a  right  to  review  the  judg* 
ment  of  October  4th,  on  appeal,  the  16  days 
for  appeal  tberefpjm  allowed  by  statute,  no 
extension  having  been  granted,  having  ex- 
pired prior  to  tbe  time  plaintiff's  motion  of 
October  21.  1915,  was  filed.  Tbe  fallacy  of 
this  argument  is  that,  as  above  shown,  the 
court  did  not  make  any  final  order  in  rela- 
tion to  tbe  judgment  of  October  24,  1914,  un- 
til October  21,  1915.  We  may  leave  out  en* 
tlrely  plalntilFs  motion  and  demurrer.  The 
trial  court  on  October  21,  1915,  set  aside, 
vacated,  and  perpetually  enjoined  the  en- 
forcement of  bis  prior  Judgment.  From  this 
order  clearly  he^had  a  right  to  appeal,  having 
properly  objected  and  excepted  thereto.  Seo- 
tlons  6236-6239,  Rev.  L.  1910. 

The  order  In  this  case  Is  clearly  dlsUn- 
gnlshable  from  the  order  held  not  appealable 
in  such  cases  as  Town  of  Byars  v.  Sprouls, 
24  Okl.  299,  103  Pac.  103S,  Mtaa.  Bldg.  & 
Loan  Ass'n  v.  Williams,  26  OkL  191,  lOS  Pac. 
1100,  and  Clapper  v.  Putnam  Co.,  158  Pac 
299.  In  those  cases  the  court  vacated  the 
former  judgment  and  ordered  a  new  triaL 
Hence  each  cause  was  not  finally  determined 
until  the  new  trial  was  had  and  a  final  Judg- 
ment rendered.  Here  the  judgment  was  set 
aside,  held  void,  and  Its  payment  enjoined. 
Clearly  there  was  nothing  more  to  be  done  by 
the  plaintiff  in  the  trial  court.  His  rights, 
if  any  he  had,  under  his  petition,  were  finally 
determined  against  him.  Nothing  was  left 
but  a  right  of  appeal.  Such  order  not  only 
"grants  an  injunction,"  but  "affects  a  sub- 
stantial right"  and  determines  the  action 
"upon"  summary  application  "after  judg- 
ment," and  brings  the  matter  within  the 
statute  govemiifg  appeals. 

[2]  Upon  the  merits,  the  defendant  seeks  to 
justify  his  pleading  under  section  6037,  Rev. 
L.  1910,  authorizing  In  certain  cases  the  fil- 
ing after  the  term  of  a  petition  for  new 
triaL  This  section  of  the  statute  contem- 
plates only  the  granting  of  a  new  trial  In 
propw  cases.  After  an  examination  of  the 
record  In  tills  case,  we  are  convinced  that  if 
tbe  defendant's  application  be  construed  only 
as  a  petitltm  (or  a  new  trial  under  section 
5037,  supra,  it  could  avail  nothing  by  reason 
of  tbe  fact  that  a  petition  for  new  trial  has 
no  proper  office  and  could  not  rightfully  be 
granted  In  this  cause,  nils  for  tbe  reascm 
that  there  never  was  an  issne  of  tact  pre- 
sented or  determined  preceding  the  original 
judgmrat,  and  therefore  there  could  not,  in 
any  pnver  sense,  be  a  new  triaL  Under 
our  statute  (section  5033,  Rev.  L.  1910),  "a 
new  trial  la  a  re^amlnatlon  In  the  same 
court  of  an  Issue  of  fact,  after  a  verdict  by 
a  jury,  tbe  approval  of  the  report  of  a  ref- 
eree or  a  decision  by  the  court"  See  Price 
&  MlUer  V.  Ratcliffe,  148  Pac  163. 

[3]  In  the  original  proceeding  a  petition 
and  demurrer  thereto  were  filed.  Tbe  record 
then  shows  that  the  parties  appeared  and 
1  "the  cause  was  snbmUted  to  the  court."  Ap- 
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parently  the  only  thing  to  be  submitted  wu 
the  petition  and  demurrer  thereto.  Th© 
journal  entry  of  the  Judgment  does  ihov 
that  the  trial  ocmrt  heard  "the  erldenoe  of- 
fered," hut,  80  far  an  the  record  shows,  there 
miB  no  answer  filed,  and  In  no  va,j  were  the 
facta  alleged  In  the  plaintUTs  petiUoA  con- 
troverted. It  la  difflcolt  to  see,  therefore^ 
l>ow  an  "Issue  of  flict"  arose  upon  the  otIc- 
inal  trial  which  coiUd  be  re-examined  In  a 
new  trial.  In  Qwai  r.  District  Court,  48 
Okl.  442,  148  Fac.  17.  this  court  qnoted  and 
approved  the  language  of  the  Supreme  Court 
of  Kansas  In  McDermott  v.  Halleck,  65  Kan. 
69  Pac.  835,  as  follows: 
"We  are  of  th«  opinion  that  the  concludons 
which  naturally,  logically,  and  inevitably  result 
from  an  examination  and  comparison  of  the  dif- 
fereot  Code  provisloDs  having  reference  to 
trials  and  new  trials  are  tbese:  First,  the  only 
pleadings  possible  nnder  the  Code  are  the  peti- 
tl(«,  answer,  reply,  and  demurrer;  ■econd,  is- 
sues  can  only  ansa  upon  pleadings;  tbird,  a 
trial  is  had  only  of  issues;  fourth,  a  new  trial 
is  had  only  of  issues  of  fact  after  such  issues  of 
fact  have  been  •  *  •  determined  by  a  ref- 
eree, a  jury,  or  a  count ;  fifth,  the  issues  of  fact 
so  to  be  re-examined  upon  a  new  trial  must  have 
arisen  upon  a  material  allegation  in  the  peti- 
tion controverted  by  the  answer,  new  matter  in 
the  answer  controverted  by  the  reply,  or  new 
matter  in  the  reply  denied  without  farther 
pleading." 

The  language  of  this  same  case,  upon  the 
same  proposltlODs,  la  also  adopted  and  ap- 
proved by  thia  court  In  Powell  v.  Nichols  et 
aL,  26  Okl.  734,  110  Pac.  762,  29  L.  R.  A. 
(N.  S.)  886.  The  language  used  Is  but  an- 
other statement  of  the  statute.  Sections 
4989-4991,  Bev.  L.  1910. 

In  Cowart  t.  Parker-Washington  Ca,  40 
Okl.  56,  136  Pac.  153.  this  court  said: 

"The  purpose  of  a  inotion  for  new  trial  is  to 
procure  a  re-examinntiou  of  an  issue  of  fact 
in  the  same  court.  Where  there  has  never  been 
any  examination  of  an  issue  of  fact,  there  can 
be  no  re-examination  or  new  trial" 

In  Clapper  v.  Putnam  Co.,  158  Pac.  297, 
this  court  quoted  and  approved  the  language 
of  the  Supreme  Court  of  Kansas  In  Wagner 
T.  A.,  T.  &  S.  F.  R.  Co,  73  Kan.  283,  86  Pac. 
299  (referring  to  what  Is  section  5083,  Rev. 
Lb  1910),  as  follows: 

"From  this  language  it  is  plain  that  ft  mo- 
rion for  new  trial  has  no  function  to  perform 
unless  an  issue  of  fact  has  been  •  *  *  deter- 
mined and  the  determination  has  been  embodied 
in  one  of  three  specified  forms.  Not  only  must 
there  have  been  a  trial,  a  judicial  examination 
of  tbo  issues  of  fact,  but  these  issues  must  have 
been  definitdy  settled  by  the  verdict  of  a  jury, 
or  its  equivalent,  final  and  conclusive  upon  the 
facta  unless  vacated.  Until  that  stoge  of  the 
proceedings  in  an  action  has  been  reached,  the 
condition  precedent  to  the  filing  of  a  motion  for 
a  new  trial  does  not  arise;  the  single  circum- 
stance capable  of  creatine  a  field  for  its  op- 
eration baa  not  occnrrea;  the  only  subject- 
matter  vulnerable  to  its  attack  does  not  exist. 
There  is  no  such  thing  as  a  new  trial  of  issues 
of  law." 

14]  Under  these  dedslons,  whldi,  upon  ex- 
amination, must  be  taken  to  be  sound  In 
principle,  no  Issne  of  fact  was  raised  by  an- 
swer or  other  pleading  prior  to  the  rendition 
ot  the  original  judgment    No  such  issue 


could  have  been  determined.  There  could 
.ttwretore  be  no  new  triaL  It  Is  tnalatedr 
however,  that  the  judgment  rendered  hdow  ' 
was  void,  and  that,  this  condition  being 
shown  to  the  trial  coort  by  d^endantf  s  pMr 
tlon,  tbe  court  had  power  to  set  It  aside;.. 
The  trial  court  evidently  took  flte  Tiew  that 
the  Judgment  was  void,  sinee  be  so  dedared 
it,  vacated  It.  and  enjoined  Its  operation, 
without  granting  a  new  triaL  If  It  be  true 
that  tbe  Judgment  was  wholly  vcdd,  we  faaTs 
no  doubt  of  the  power  of  the  court  to  va- 
cate It.  A  "void  Judgment  Is  in  reality  no 
judgment  at  all.  It  Is  a  mere  nullity.  It  U 
attended  by  ncme  of  the  consequoices  of  a 
valid  adjudication,  nor  Is  It  entitled  to  th» 
respect  accorded  to  one.  It  can  neittier  af- 
fect nor  Impalf  rights."  BIa<^  on  Judg- 
ments, 1 170;  Jefferson  v.  Gallagher,  150  Paa 
1071.  Its  operation  may  be  enjoined  (Rev. 
L.  1910,  S  4881)  or  set  aside  upon  motion  at 
any  time,  whether  during  the  term  when  ren- 
dered or  thereafter,  by  any  party  affected 
thereby.  (Rev.  L.  1910,  {  5741;  Choi  v. 
Turk,  154  Pac.  1000,  and  cases  cited).  It  la- 
not  necessary  to  plead  a  meritorious  defense 
In  a  motion  to*  vacate  such  a  judgment. 
Wlieatland  Grain  &  Lumber  Co.  v.  Dowden, 
26  Okl.  441, 110  Pac.  89a  It  may  be  attacked 
collaterally.  Jefferson  v.  Gallagher,  supra. 
Some  courts  have  even  held  that  a  void  Judg- 
ment may  be  vacated  after  the  term  by  the 
court  upon  Its  own  motion.  23  Cyc.  948,  and 
cases  cited.  But  a  void  Judgment  i^  to  be  dear- 
ly distinguished  from  one  voidable  only.  The 
distinction,  says  Mr.  Black  (Judgments,  f 
170),  is  almost  universally  to  be  made  upon 
"tbe  single  case  where  there  was  a  total 
want  of  jurisdiction  to  render  it."  A  Judg- 
ment may  have  been  erroneous,  voidable  up- 
on appeal,  and  yet  not  be  void.  If  the  court 
had  jurisdiction  of  tbe  parties  and  subject- 
matter,  and  rendered  a  judgment  within  the 
Issues,  though  such  judgment  might  have 
been  erroneous  and  reversible  for  error  of 
law  committed  by  the  trial  court,  the  Judg- 
ment Is  not  void,  and  the  statute  relating  to 
vacating  void  judgments  la  not  applicable  to- 
it  Gray  ^  aU  v.  Gray  et  aL,  157  Pac  T30; 
Clark  V.  Roman,  151  Pac.  479;  Gill  t.  Execu- 
tive Committee,  1S2  Pac.  812;  Kaufman  t. 
Grow,  168  Pac.  SOO ;  Smith  v.  Finger,  16  OkL 
120,  79  Pac.  769.  Jurisdiction,  said  this  court 
in  Jefferson  v.  Gallagher,  supra.  Is  based  up* 
on  three  things:  (1)  Jurisdiction  of  the  par- 
tlea  09  Jurisdiction  of  the  general  subject- 
matter.  (8)  Jurlsdictioa  of  tbe  particular 
matter  whldi  tbe  Judgmmt  processes  to  'de- 
cide. 

'  Bearing  these  principles  In  mind,  we  come- 
to  the  consideration  ot  the  record  In  relatkm' 
to  the  present  Judgment  The  orlglual  peti- 
tion alleged,  In  substance,  that  plaintiff  was 
guardian  of  certain  minors,  citizens  of  the 
Chickasaw  Nation,  who  owned  certain  lands 
therein  described  as  their  allotted  portions  of 
the  tribal  lands;  that  the  county  authorttlM- 
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had  attempted  to  levy  taxes  upon  tbe  lands 
for  several  years;  tbat  plaintiff  refused  to 
pay.  allegtog  that  the  taxes  so  levied  were 
Illegal  and  void ;  that,  finally,  to  effect  a  de- 
sired sale  of  the  lands,  being  required  to  do 
so  by  the  purchaser,  he  paid  the  taxes  under 
protest,  notifying  the  treasurer  that  he 
would  seek  to  recover  them  back.  Prayer  was 
for  the  recovery  of  the  taxes  and  Interest. 
Judgment  was  for  a  portion  of  the  amount 
demanded.  Under  the  allegations  of  the  petl- 
Hoa  and  the  decision  in  Choate  et  al.  v. 
Trapp.  Auditor,  224  U.  S.  665,  32  Sup.  Ct  565, 
56  L.  Ed.  941.  there  can  be  Uttle  doubt  of 
the  Invalidity  of  the  tax.  At  Qie  time  the 
-case  was  filed  and  tried,  chapter  152,  Laws 
191&-11,  allowing  the  recovery  of  taxes  vol- 
untarily paid  upon  errcHieous  assessments, 
was  on  the  statnte  books.  In  Johnson  v. 
Orady  Gonnty,  ISO  Paa  497,  this  court  beld 
that  the  portion  of  that  diapter  above  re- 
ferred to  was  nnconsUtotlonal  because  not 
embraced  in  tbe  title  to  the  act  It  may  be 
conceded  that  the  petition  did  not  state  suffl- 
<dent  elements  of  dnress  or  oppression  to  con- 
stitute a  cause  of  action.  The  court  had  ad- 
mittedly jurisdiction  of  the  subJecMnatter  of 
adits '  against  the  county  to  recover  taxes. 
This  sort  of  acdfHi,  brought  under  prefer 
drcomstances,  existed  long  before  and  en- 
tlrdy  Independent  of  chapter  152  of  the  Laws 
of  1910-11.  This  was  expressly  recognized  in 
Johnson  T.  Grady  County,  supra;  Louisiana 
Realty  Co.  v.  McAlester,  25  Okl.  726, 108  Pac. 
S91;  and  In  prior  cases.  Tliat  act  only 
broadened  the  previously  existing  right  of 
action  and  extended  It  to  taxes  voluntarily 
paid.  Tbe  particular  subject  of  litigation 
was  brought  before  tbe  court  by  tbe  petition, 
and  the  court  rendered  a  judgment  within  the 
Issues.  The  deffendent's  demurrer  challoiged 
the  sufficiency  of  the  petition,  and  the  court 
found  such  petition  adequate.  For  aught 
that  appears  here,  the  very  question  of  the 
constitutionality  of  the  statute  may  have 
been  raised  and  the  statute  held  constitu- 
tional by  tbe  trial  court  No  appeal  was  per- 
fected from  the  Judgment  Does  the  fact 
that  the  petition  stated  the  cause  of  action 
defectively  or  not  at  all,  the  subject-matter 
refored  to  In  It  being  within  the  Jurisdiction 
of  the  court  alone  render  the  Judgment  void? 
In  considering  this  question  we  have  con- 
sidered as  apposite  cases  decided  upon  col- 
lateral attack  for  the  reason  that  It  Is  unl- 
Tersally  conceded  that  a  void  Judgment  may 
be  collaterally  attacked,  and  the  converse 
must  be  true  that  If  a  collateral  attack  up- 
on a  judgment  Is  not  permisstble.  Judgment 
Is  not  void. 

Mr.  Black,  In  his  work  on  Judgm«its  (sec- 
tion 241),  says: 

"It  would  be  impossible,  on  anv  ratiooal  the- 
ory, to  make  Jurisdiction  depenaent  upon  the 
validity  of  tbe  case  stated  bv  the  plaintiff.  For 
the  court  mast  pass  upon  tne  sumciency  of  the 
dedaration,  'ana  jurisdictioD  to  proceed,  at 
least  00  far,  must  M  acquired  bv  tbe  mere  filing 
of  die  pleading  and  service  ta  process,** 


Again,  he  says  (section  269): 

"A  judgment  cannot  be  impeached  collateral> 
It  on  account  of  any  illegality  or  insufficiency  in 
tne  cause  of  action  on  which  the  suit  is  brought ; 
these  are  matters  which  must  be  set  up  in  de- 
fense to  the  actitn,  and  are  concluded  by  tbe 
Judgment" 

In  WInnlngham  v.  Troddood,  149  Ma  S7% 
61  8.  W.  899,  It  is  said: 

"A  judgment  cannot  be  collaterally  atucked 
for  want  of  Jurisdiction  because  the  petition 
does  not  state  a  cause  of  action,  since,  if  It 
states  a  case  belonging  to  a  general  dass  over 
which  the  authority  of  die  court  extends.  Juris- 
diction is  conferred.** 

In  Nortb.  Pac  Co.  v.  I^omas,  26  Or.  S81, 
38  Pac.  3(ff .  46  Am.  St  Rep.  636,  the  court 
said: 

"If  the  object  of  the  plalntiS  can  be  ascer- 
tained from  Ills  complaint,  and  the  oonrt  has 
power  to  grant  the  relief  demanded  and  jurisdic- 
tion of  the  parties,  the  judgment  rendered  is  not 
subject  to  collateral  attack,  although  the  com- 
^aint  may  in  fact  have  beoi  bad  in  substance^ 
There  1*  an  Important  difference  between  a 
want  of  jarisdicflon  and  a  mere  defect  In  ob- 
taining it.  In  the  former  case,  the  judgment 
is  absolutely  v<A6.  In  the  latter  ease,  it  is 
simply  erroneous  and  votdabla,  and  can  be  at-  • 
tacked  only  by  some  direct  proeesding  antborlB- 
ed  by  law.^* 

So  In  the  Instant  case  the  judgment  could 
have  been  attacked  In  any  direct  proceeding 
authorized  by  law.  such  as  appeal,  etc.  But 
the  motion  under  consideration  Is  so  framed 
that  it  can  be  considered  only  as  a  motion 
to  vacate  a  void  Judgment  and  is  not  a  pro- 
ceeding authorized  by  law  to  correct  an  er- 
roneous one. 

In  Ro.we  v.  Palmer,  28  BCan.  337,  the  Su- 
preme Court  of  that  state  said  : 

"It  is  not  necessary  for  us  to  decide  whether 
the  petition  states  such  a  cause  of  action  as 
would  be  good  if  challenged  by  demurrer.  If  it 
contains  suflldent  matter  to  challenge  the  at- 
tention of  the  court  as  to  its  merits,  and  such  a 
case  is  thereby  presented  as  to  authorize  the 
trial  court  to  deliberate  and  act  *  judgment 
rendered  thereon  Is  not  void." 

In  Taylor  v.  Coots,  32  Neb.  80,  48  N.  W. 
964,  29  Am.  St  Rep.  426,  it  Is  said  that: 

"The  suflSdency  of  the  petition  is  not  a  test 
of  jurisdiction." 

In  Head  v.  Daniels.  88  Kan.  1.  IS  Pac.  911, 

it  was  said : 

"Jf  the  petition  sets  forth  facts  sufficient  to 
challenge  the  attention  of  tbe  court  with  r^;ard 
to  its  merits  or  sutborize  the  court  to  deliberate 
with  the  respect  thereto,  then  the  judgment 
*  *  *  rendered  upon  it  is  not  void,  but  at 
most  la  only  voidaUe." 

The  fbllowliiK  eases  will  be  found  to  sus- 
tain the  doctrine  above  set  fbrth:  Edelsteln 
V.  V.  S.,  149  Fed.  686,79G.C.  A.828,9L. 
R.  A.  (N.  8.)  236;  Hunt  T.  Hunt  72  N.  T. 
217,  28  Am.  Rep.  1^;  Sdby  t.  Pu^pka,  78 
Neb.  179,  102  K  W.  263;  Prankfurth  v.  An- 
derson. 61  Wis.  107,  20  N.  W.  662;  Bitzer 
v.  Mercke,  111  Ky.  299.  63  S.  W.  771 ;  Wood 
r.  Blythc,  46  Wis.  650.  1  N.  W.  341 ;  Kelb  v. 
German  Savings  Inst.,  2t  Wash.  349.  65  Pac; 
069,  87  Am.  St  Bep.  757;  State  t.  Horton, 
89  N.  C  581;  Plerson  v.  Benedict  0  Kan. 
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App.  790,  48  Pae  096 ;  Altman  t.  School  Dlst., 
35  Or.  85,  66  Pac.  291,  76  Am.  St  Rep.  468 ; 
In  re  James,  99  Cal.  374,  33  Pac.  1122,  37 
Am.  St  Rep.  60;  Tnimble  t.  Williams,  18 
Neb.  144,  24  N.  W.  710 ;  Rich  t.  City  of  Chi- 
cago, 187  III.  396.  58  N.  B.  306;  Edmandson 
V.  School  Dist..  98  Iowa,  639,  67  N.  W.  671, 
60  Am.  St  Rep.  224.  Such  Is  the  practical 
effect  of  the  holding  of  this  court  in  Kauf- 
man et  al.  V.  Grow,  158  Pac.  300.  supra ;  Ed- 
wards T.  Smith  et  al.,  42  OkL  644-550,  142 
Pac.  302;  and  Hill  t.  Persinger,  1S7  Paa 
745. 

Movant  relies  upon  Farrls  r.  Henderson,  1 
OkL  384.  33  Pac.  880;  Lewis  t.  Clements.  21 
Okl.  167,  95  Pac:  769;  and  Qaifc  v.  Holmes, 
31  Okl.  164.  120  Pac  642,  Ann.  Oaa.  1A13D. 
385. 

In  Farrls  r.  Henderson,  supra,  It  was  said : 
"A  complaint  which  states  no  cause  of  action 
will  not  support  a  Judgment  default;  and 
such  judgment  will  be  rendered  m  the  appellate 
court.  If  the  complaint  states  no  cause  o{  ac- 
tion, the  objection  is  fatal  at  every  sti^  of  the 
proceedings.^' 

There  to  no  conflict  between  thto  doctrine 
and  that  bttre  annonnced.  Farris  v.  Hender- 
son, Bupra,  was  an  appeal  from  the  judgment 
rendered  after  demnrrer  orermled.  ^e 
judgment  was  clearly  eroneons.  The  court 
does  not  bold  that  It  to  Told. 

[t]  In  Lewis  t.  Clements  and  Olark  t. 
Holmes,  aopra.  thto  court  said: 

"A  judgment  by  default,  upon  a  complaint 
that  does  not  contain  allegations  sufficient  to 
constitute  a  cause  of  action,  is  void,  and  will 
be  reversed  on  appeal.** 

These  statements  are  likewise  not  In  con- 
flict with  thto  opinion,  for  the  reason  that  In 
those  cases  the  Jndgment  .was  by  default, 
while  In  ttie  Instant  case  there  was  a  demur- 
rer filed  and  an  appearance  made  by  defend- 
ant at  the  final  bearing  when  the  Judgment 
was  rendered.  In  no  tme  sense,  therefore, 
coald  the  judgment  In  the  instant  case  be 
said  to  be  by  deftult.  See  Crossan  v.  Cooper, 
41  Okl.  281.  18T  Pac  854;  Black  on  Judg- 
ments, I  80. 

We  conidude  that  the  judgment  rendered 
was  not  void.  City  of  El  Reno  v.  Cleveland- 
Trlnldad  Paving  Co.,  25  Okl.  648.  107  Pac. 
163,  27  L.  R.  A.  (N.  S.)  650.  That  by  faUure 
to  exerdse  the  right  of  appeal,  or  to  have 
the  judgment  vacated  within  the  term,  no 
statutory  groimd  for  vacation  after  the  term 
appearing,  the  judgment  became  binding  up- 
on defendant  that  a  petition  for  new  trial 
was  not  applicable  to  the  instant  case,  and 
the  trial  court  was  in  error  in  vacating  the 
judgment  as  void  and  In  enjoining  its  pay> 
ment 

It  follows  that  the  order  of  the  trial  court 
should  be  reversed,  with  directions  to  set 
aside  and  vacate  the  order  of  October  21, 
1915,  In  all  things,  to  vacate  and  set  aside 
the  restraining  order  and  injunction  granted 
against  the  county  treasurer,  to  overrule  and 


deny  the  defendant's  i>eUtlon  for  a  new  tittol, 
and  to  render  Judgment  for  plaintiff  In  error 
for  costs. 

PER  CURIAM.   Adopted  In  whola 


(62  OU.  M) 

OALBREATH  GAS  CO.  v.  UNDSET  et  al 
(No.  6873.) 

(Supreme  Court  of  Oklahoma.   Sept  28,  1II16L 
Behearinc  Deoied  Jon.  2.  1917^ 

(tSjfttabut  oy  th«  Courtj 

1.  COKTSACTS  «S>6— CONSTBDCnON— COSSIO- 
KEATI 0  N—PaTMENT. 

Where  two  parties  enter  into  a  written  con- 
tract by  the  terms  of  which  an  easement  in  real 
estate  is  granted  by  the  Urst  party  for  a  term 
of  years,  in  consideration  of  certain  things  to 
be  performed  by  the  second  party  during  nid 
term  of  years,  upon  the  execution  of  the  con- 
tract, if  the  same  is  free  from  fraud,  in  its  ex- 
ecution it  becomes  an  executed  contract,  and 
the  consideration  a  paid  consideration,  so  Ear 
as  the  first  party  is  concerned,  and  the  ood- 
tract  becomea  an  executory  contract  as  to  the 
second  party,  and  is  binding  upon  said  second 
party. 

lEd.  Note.— For  other  ease%  see  Oontracts. 
Cent  Dig.  i  8:  Dec.  Dig.  ^ase.] 

2.  Afpbal  and  Bbbob  «s>1010a)~BsviKW— 

Tbxal  to  Cocbt. 
Where  a  cause  is  submitted  to  the  court 
for  trial,  without  a  jury,  by  stipulation  oa 

auestiona  of  both  law  and  lac^  the  judgment  of 
be  trial  court  will  not  be  disturbed  on  qnes- 
tions  of  fact  where  there  is  any  evidence  to 
sustain  such  judgment 

rsa.  Note.— For  other  cases,  see  Appeal  sad 
Error,  Gent  Dig.  H  8979-8981;  Dec  Dig. 
1010(1).] 

3.  BQUTTT  *=939(l)-^DB18DIOriOW— Dote- 

MiNATion  or  All  Gohtbovebsies. 
While  a  trial  court  to  which  a  cause  in 
OQuity  has  be<ai  submitted  has  and  should  re- 
tain jorisdiction  for  the  purpose  of  adjosting 
all  dinerences  between  the  parties,  the  court  is 
not  required  to  render  a  judgment  on  an  alkf- 
ed  claim  of  one  of  the  parties,  where  no  evi- 
dence is  introduced  wbidi  will  justly  the  court 
in  rendering  judgment  for  any  spednc  amomit. 
and  in  order  to  render  a  juagment  at  all,  the 
court  would  be  required  to  hazard  a  guess  as 
to  the  amount  du^  on  the  claim,  if  any. 

[Btl.  Note.— For  other  cases,  see  Equity,  Ont. 
Dig.  K  104-109,  m,  114;  Dec.  Dig.  «=»39 
(1).] 

Commissi onerB'  Oplnitm,  Division  Na  5- 
Error  from  District  Court,  Tulsa  County; 
L.  M.  Foe,  Judge. 

Action  by  Llla  IX  Lindsey  and  her  hus- 
band, Lee  IJndsey,  against  the  Galbreath 
Gas  Company  for  Injunction.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

See,  also.  35  Okl.  236,  129  f  ac  45. 

Haskell  B.  Talley  and  Shell  S.  BasseCt, 
both  of  Tulsa,  for  plaintiff  in  error.  Charles 
L.  FUdes.  of  Tulsa,  for  defendants  in  error. 

HATSON,  C  This  was  an  action  brooi^t 
Id  the  district  court  In  and  for  Tulsa  county, 
Okl.,  by  Llla  D.  Lindsey  and  Lee  Lindsey, 
defendants  In  error,  against  Galbreath  Gas 
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Company,  a  eorporaUon,  plalntUI  in  error, 
seeking  to  enj(^  Oalbreath  Oas  Company 
from  cutting  off  the  supply  of  natural  gas 
from  the  premises  belonging  to  the  defend- 
ants In  error,  and  to  enjoin  the  plaintiff  in 
error  from  seeking  to  collect  a  bill  of  5160 
which  plaintiff  in  error  claimed  to  be  due  by 
reason  of  supplyliig  natural  gas  to  said  prem- 
ises. 

The  record  dl&doses  that  on  December  10, 
1906,  Llla  D.  Lindsey  and  Lee  Lindsey  and 
Oalbreath  Gas  Company  entered  Into  a  con- 
tract, by  the  terms  of  which  the  defend- 
ants in  error,  for  the  aura  of  $1  and  cer- 
taia  (Covenants,  agreements,  and  stipula- 
tions set  out  in  the  contract,  let,  leased, 
and  demised  to  Oalbreath  Gas  Company, 
the  exclusive  right  for  a  period  of  15 
years  to  pipe  for  gas  the  streets  and 
alleys  In  a  certain  tract  of  land  designated 
the  liiudsey's  Second  Addition.  In  considera- 
tion for  such  lease  or  demise,  the  plaintlCC 
in  error  agreed  to  furnish  for  a  period  of  15 
years  all  the  gas  that  defendants  in  error 
might  find  it  necessary  to  use  for  beating  and 
lighting  at  their  residence  located  in  said 
Llndsey's  Second  addition,  at  a  rate  of  $6 
per  annum,  payable  at  the  rate  of  50  cents 
for  each  month  on  the  first  of  each  mouth. 

In  pursuance  to  this  contract  the  defend- 
ants in  error  forttawitli  provided  their  prem- 
ises with  the  necessary  pipes  for  conveying 
gas  Into  said  premises,  and  for  the  use  of 
same  for  heatiog  and  lighting,  and  the  plain- 
tUt  in  error  thereupon  connected  said  pipes 
on  said  premises  and  duly  famished  the  gas 
as  the  contract  provided.  A  short  time  there- 
after the  plaintiff  In  error  at  the  request  of 
the  defendants  In  error  annected  wltli  the 
idpes  a  certain  gas  SDgliie  and  txdler,  which 
defendants  In  ocror  liad  bullded  on  their 
prmnfses  to  be  used  to  pump  and  fbrce  water 
from  a  well  on  their  said  premises  into  and 
through  the  tenements  thereon. 

Tbe  plaintiff  in  error  continued  to  famish 
gas  under  tbe  contract  till  about  May  16, 
1909^  when  It  presented  a  bUl  to  defendants 
in  error  for  $160  for  the  use  of  tbe  gas  In 
connection  with  engine  and  boUer^and  threats 
ened  to  dlscnmect  its  supply  pipes  for  a  re- 
fusal of  defendants  In  error  to  pay  the  same. 
The  record  shows  that  the  defendants  in  error 
had  at  all  times  compiled  with  their  contract 
and  subaeQnent  agreements  in  the  payment  of 
$6  per  annum  as  provided  in  the  contract. 
The  defendants  in  error  then  filed  their  peti- 
tion for  an  injunction.  The  plaintiff  in  error 
answered  by  general  and  spedflc  denial,  and 
as  a  special  defense  alleged  that  the  de- 
fendants in  error  were  estopped  by  reason 
of  having  used  the  gas  for  said  engine  and 
boUer,  which  consumed  a  large  amount  of 
gas,  which  was  In  addition  to  the  purposes 
contemplated  in  the  contract.  Upon  these 
issues  the  cause  was  tried,  by  stipulation,  be- 
fore the  court  without  a  Jury.  The  court 
made  certain  requested  findings  of  fact  and 


conclusions  of  law,  and  rcaidered  Judgment 

for  the  defendants  in  error. 

Plaintiff  In  error  filed  a  motion  for  a  new 
trial  setting  up  32  grounds  for  same,  which 
was  overruled  by  the  court,  and  exceptions 
were  allowed,  and  It  now  brings  error  here 
setting  up  48  assignments  of  error.  However, 
plaintiff  in  error  states  that: 

"SynthesisinK  tiiese  various  assignments  In 
error  we  may  conveniently  divide  our  bri^  into 
tbe  foUowing  three  divisions :"  * 

(a)  Did  the  Lindseys  pay,  under  the  contract 
of  December  10.  1916,  tbe  real  consideration 
which  induced  the  gas  company  to  agree  to 
give  the  Lindseys  gas  at  |I6  per  year,  and  it 
this  consideration  was  not  paid,  was  the  gas 
company  bound  thereby? 

(b)  Wonld  the  cutting  off  of  the  supplv  of 
gas  under  the  contract  of  December  10,  1906, 
have  caused  an  injnry  to  the  Iiindseys  which 
could  not  have  been  measured  In  damagCB? 

(c)  The  trial  court  having  taken  jurisdiction 
of  this  cause  as  a  cause  in  equity,  should  it  not 
hare  retained  jurisdicdoD  for  tbe  purpose  of 
adjusting  all  dinerijnces  arising  out  of  uie  sub- 
ject of  Iu^t{on  as  between  these  parties? 

These  questions  will  be  discussed  In  their 

order. 

[t]  "(a)  Did  the  liindsoys  pay  under  the  con- 
tract of  December  10, 1906,  the  real  consider- 
ation which  induced  the  gas  company  to 
agree  to  give  tbe  LIndseys  gas  at  $6  per  year, 
and  if  this  consideration  was  imld,  was  tbe 
gas  company  bound  thereby?" 

While  it  Is  doubtful  whether  this  question 
is  squarely  raised  by  the  pleadings  In  this 
case,  and  whether  it  was  the  theory  upon 
which  the  case  was  tried,  yet  in  a  way  it  In- 
volves the  question  of  whether  or  not  the 
court  erred  in  refusing  to  admit  certain  tes- 
timony offered  by  the  plaintiff  in  error,  to 
which  the  plaintiff  In  error  excepted.  The 
question  is  divided  Into  two  sections:  (1) 
Was  the  consideration  paid  by  the  LIndseys? 
(2)  If  the  consideration  was  paid,  was  the 
plaintiff  In  error  bound  thereby?  If  the  first 
section  of  the  question  is  answered  In  tbe 
afflrmatlTe.  It  disposes  of  the  second  section. 

The  consideration  which  the  LIndseys  were 
to  pay  was  the  granting  of  tbe  exclusive 
right  to  the  plaintiff  In  errw,  for  a  period 
of  15  years,  "to  pipe  for  gas  the  streets  and 
alleys  in  the  Llndsey's  Second  addition"  from 
December  10, 1006.  Did  the  LIndseys  at  that 
time  own  and  control  the  land  known  as 
Llndsey's  Second  addition?  The  record  dis- 
closes that  this  land  was  adjacent  to  the  city 
of  Tulsa,  I.  T.,  and  It  was  owned  by  the 
LIndseys;  that  It  was  surveyed  into  lots  and 
blocks,  and  streets  and  alleys  in  April,  1905, 
and  was  dedicated  some  time  during  the 
spring  of  1907;  that  from  tbe  time  It  was 
surveyed  and  platted  that  tbe  defendants 
in  error  were  selling  lots  to  Individuals.  The 
contract  shows  that  the  plaintiff  in  error  was 
fully  aware  of  the  diaracter  of  tbe  addition 
and  knew  that  In  tbe  very  nature  of  things 
that  the  lots  wonld  be  owned  by  various  in- 
dividuals. 

The  contract  provides: 

"Tbe  contracts  based  bereon  shall  not  be  re- 
pealed or  modified  by  any  exlstiiig  or  subs^ 
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qnent  ordinance  of  tlie  dbr  of  Tulsa,  if  the 
■aid  Lindsey'a  Second  addition  sbould  her^fter 
become  a  part  of  tile  incorporated  citr  of 
Tulsa."  « 

Tbia  shows  that  at  the  time  the  contract 
was  entered  into  tbat  the  plaintiff  in  error 
was  aware  or  should  have  been  aware  of  ex- 
isting ordinances  of  the  city  of  Tulsa  relat- 
ing to  franchises  to  gas  companies,  and  was 
aware  of  the  kind  and  character  of  the  land 
khown  as  Llndsey's  Second  addition,  and 
tbat  the  same  was  likely  to  become  an  ad- 
dition to  the  dty  of  Tulsa  and  subject  to  the 
ordinances  of  that  dty.  The  record  disclos- 
es tbat  on  the  same  day,  December  10,  1906, 
a  contract  was  entered  into  between  plaintiff 
In  error  and  the  defendants  In  error,  in  which 
tbe  plaintiff  in  error  agreed  to  "furnish  all 
premises  in  Llndsey's  Sec<md  addition,  for  a 
period  of  16  years,  gas  for  beating  and  light- 
ing purposes  at  not  exceeding  20  cents  per 
1,000  cubic  feet."  eta  Both  of  these  con- 
tracts were  filed  for  record  February  25, 
1907,  over  2  months  after  the  same  .were  ex- 
ecuted by  the  parties.  Then  Is  nothing  In 
the  record  to  dlsdosb  tbat  tbB  defendants  In 
error  had  ever  granted  the  rli^t  or  prtvll^ 
to  any  other  gas  company  to  Iiipe  Llndsey's 
Secoi]^  addition  for  gas;  bat  upon  tbe  con- 
trary disdoses  that  the  company  who  had 
pU>ed  a  certain  portion  <it  said  premises  bad 
done  so  without  the  knowledge  or  ccmsent  of 
the  Llndseys  and  were  trespassers  upon  the 
land.  We  th^fore  conclude  that  In  Tiew  of 
this  record  that  on  the  10th  day  of  December, 
1906,  the  Llnds^s,  defendants  in  error,  not 
having  previously  granted  any  right  to  any 
one  to  pipe  Lindsay's  Second  addition  for 
gas,  had  the  right  to  grant  the  exclusive 
right  to  plaintiffs  In  error,  and  by  the  exe* 
cntlon  of  the  contract  did  so  grant' to  the 
plaintiff  In  error  the  exclusive  right  to  pipe 
for  gas  the  Llndsey's  Second  addition  for  a 
period  of  15  years.  That  upon  the  execution 
of  such  contract,  the  consideration  became  a 
paid  consideration  npon  the  part  of  the  de- 
fendants in  error.  Especially  is  this  true  In 
view  of  the  fact  that  the  contract  contains 
no  covenant  of  warranty.  We  therefore  con- 
clude that  the  mass  of  testimony  consisting 
of  deeds,  city  ordinances,  etc.,  offered  at  the 
trial  as  evidence  by  plaintiff  in  error,  was 
properly  exduded.  The  consideration  having 
beoome  a  paid  consideration  and  the  contract 
an  executed  contract  upon  the  part  of  defend- 
ants In  error,  and  the  consideration  and  con- 
tract being  executory  upon  the  part  of  plain- 
tiff in  error,  to  be  performed  during  the  en- 
suing 15  years,  we  condude  that  the  plaintiff 
In  error  was  bound  by  the  payment  of  such 
consideration  by  the  Llndseys. 

[2]  "  (b)  Would  the  cutting  off  of  the  sap- 
ply  of  gas  under  the  contract  of  December 
10.  1800.  have  caused  an  Injury  to  the  Llnd- 


seys whidi  could  not  have  been  measured  In 
damagesl  ** 

This  Is  tbe  second  time  this  cause  has  been 
befbre  this  court.  In  Oalbreatli  Oas  Com- 
pany T.  Llndsey  et  uz.,  35  OkL  235.  129  Fac. 
46,  In  the  second  paragraph  of  t;he  syllabus, 
tbe  court  says : 

Tetitlon  examined,  and  held  that  a  tht«flt- 
ened  irreparable  Injury  for  which  the  law  af- 
fords no  adequate  remedy  ia  disclosed  on  its 
face,  and  tbat  the  same  properly  invokes  tbe  aid 
of  a  eoart  of  equity  in  the  absence  of  an  all^ 
gatlon  ^t  defendant  is  insolvent.'' 

This  case  was  tried  by  the  court,  without 
a  Jury,  upon  stipulation  of  counsel.  Tbe 
court  upon  a  consideration  of  the  testimony 
found  that  an  irreparable  injury  was  threat- 
ened. There  being  ample  evidence  In  the 
record  to  sustain  this  view  of  the  trial  court, 
bis  dedsion  wlU  not  be  disturbed  here. 

[3]  "  (c)  The  trial  court  having  taken  Ju- 
risdiction of  this  cause,  as  a  cause  in  equity, 
should  it  not  have  retained  Jurisdiction  for 
the  purpose  of  adjusting  all  differences  aris* 
log  out  of  the  subject  of  the  action  aa  be- 
tween these  parties?** 

To  this  question  we  will  say,  "Yes,"  In  so 
far  as  jMssIble  for  tbe  court  to  adjust  such 
difference.  But  equity  does  not  demand  those 
things  to  be  done  which  it  Is  Impossible  to 
do.  So  far  as  we  are  able  to  determine  from 
the  record  there  was  no  way  In  whldi  to  de- 
termine tbe  amount  of  gas  used  by  the  gas 
engine  Installed  by  defendants  in  error. 
There  was  nothing  to  have  prevented  the 
plaintiff  in  error  from  accurately  measuring 
this  ^s  as  It  was  consumed.  In  its  answer 
to  the  petition  filed  In  tbe  trial  court,  the 
plaintiff  in  error  says : 

"The  defendant  states  that  tiie  plaintiffs  have 
used  on  their  premises  the  gas  of  the  defend- 
ants for  the  purpose  of  running  a  gas  engine 
whidi  consumes  a  large  amount  of  gas  and  an 
amount,  In  all  probability,  exceeding  the  fras 
consumed  for  all  other  purposes  by  plaintiff  for 
beating  and  lighting  purpOBes." 

There  Is  nothing  In  the  testimony  that  dart- 
fies  the  situation,  and  the  court  Is  not  re- 
quired to  hazard  a  guess  or  conjecture  up<«> 
the  matter.  It  was  Incumbent  upon  the  plain- 
tiff In  error  to  establish  by  the  evidence  the 
amount  of  gas  tised  on  account  of  the  gas 
en^ne  Independent  of  the  amount  used  for 
beating  and  lighting.  Falling  to  do  this,  but 
on  the  contrary  testifying  In  effect  that  It 
could  not  be  done,  It  cannot  complain  because 
the  court  did  not  render  Judgment  for  Its 
claim.  The  cause  will  not  be  reversed  be- 
cause the  coart  did  not  hazard  a  guess  up- 
on the  pr(^ositl<m,  and  did  not  render  a  Judg- 
ment thereon. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  trial  court  .will  be  affirmed. 

FEB  CURIAM.   Adopted  in  whola 
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(SI  OKI.  80». 

CATRON  T.  ALLEN.  (No.  8091.) 

(Snpreme  Court  of  Oklahoma.   Nor.  2S,  1916.) 

(Si/Itabu»      tike  Covrt.) 

1.  Indians  «=>15(1)— Lands— Con  vbtancbs- 
Validitt. 

A  deed  to  a  part  of  Che  allotment  of  a  Chero- 
kee cituwn  of  three-filxteenths  blood,  before  at- 
taininir  hia  iiiajorit7»  and  after  Act  Cong.  May 
27,  1908.  c.  190.  85  Stat  312.  813,  took  effecL 
is  abBoIntely  void  aa  Tiolative  of  section  6  of 
said  act. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent.  Die  li  37.  38;  Dec  Dig.  «es>15(1).] 

2.  InDIAHB  ^9l5(l>-L&in>S— GoirTKTAKCXS— 

VAtiorrr. 

A  Cherokee  allottee,  April  1,  1910,  while  a 
minor,  in  conddeTation  of  the  payment  of  the 
purchase  price,  executed  a  deed  for  a  part  of  his 
allotment,  and  on  March  14.  1914.  after  he  be- 
came of  age,  execated  a  second  deed  to  the  same 
grantee,  for  a  consideration  of  $26  "in  hand 
paid,"  and  "for  the  purpose  of  ratifying"  the 
deed  of  April  1.  1910.  ifeld,  that  such  second 
deed  was  not  Tiolative  of  the  provlaions  of  the 
governing  statate,  section  6  of  the  act  of  Con- 
gress of  May  27, 1908,  and  conveyed  title  to  the 
grantee. 

[E^  Note. — For  other  caaes.  see  Indians, 
Cent.  Dig.  n  87.  88;  Dec.  Dig.  «s»15(l).] 

Commtssioiien'  (^;^on,  DiTlaton  Na  2. 
Orror  from  District  Court,  Cherokee  Ooant7 ; 
John  H.  Fltfdiford,  Judge. 

Action  by  Thomas  Catron  against  G.  W. 
Allen.  Judgment  for  defendant,  and  ^aintur 
brings  error.  Affirmed. 

W.  A.  Chase  and  A  B.  Campbell,  both  of 
Nowata,  and  Geo.  Paschal,  of  Muskogee,  for 
plaintiff  In  error.  J.  I.  Coursey,  ot  T&lUe* 
qnah,  for  defendant  in  error. 

GALBRAITH,  a  This  action  was  com- 
menced by  the  plaintiff  In  error,  Thomas 
Catron,  a  Cherokee  allottee,  to  recover  the 
possession  and  quiet  title  to  50  acres  of  his 
allotment  from  his  grantee,  on  the  ground 
that  his  deeds  were  void,  the  one  because 
made  during  his  minority,  and  the  other  be- 
cause made  to  ratify  and  confirm  a  void  deed. 
The  cause  was  tried  on  the  following  agreed 
statement  of  facts: 
*^at  Thomas  Catron,  the  plaintiff,  had  the 

a:hts  of  majority  conferred  upon  him  by  the  dis* 
ct  conrt  of  Cherokee  county,  OkL,  on  the  19th 
day  of  March,  1910i  That  the  enrollment  rec- 
ords in  the  office  of  the  Commissioner  of  the 
Five  Oivilized  Tribes,  at  Muskogee,  Okl.,  shows 
that  Thomas  Catron  arrived  at  the  age  of  21 
years  oo  the  6th  du  of  December,  1918.  That 
on  the  Ist  da;  of  April,  1910,  Tbomas  Catron 
and  his  wife  executed  two  deeds  covering  the 
lands  in  controversy  in  this  action,  to  the  de- 
Cmdant,  O.  W.  Allen,  copies  of  which  deeds  are 
set  out  and  attached  to  plaintiff's  reply  as  Ex- 
hibits A  and  B.  That  on  the  14tb  day  of  March, 
1914,  Tbomas  Catron  and  his  wife  executed  an- 
other deed  to  the  lands  in  controversy  herein  to 
the  defendant,  O.  W.  Allen.  Oliat  Thomas 
Catron  was  paid  an  additional  consideration  for 
the  ezecntion  of  that  deed.  That  the  clause  in 
said  deed,  showing  the  purpose  for  which  deed 
was  execated.  Is  as  set  out  in  Exhibit  A  attach- 
ed to  defendant's  answer.  That  Tliomas  C^trcm 


was  over  the  age  of  21  years  at  the  thne  he 
executed  the  deed  of  March  14,  1914,  as  shown 
by  the  Enrollment  Records." 

Upon  these  facts  the  court  found  for  the 
defendant,  Q.  W.  Allen,  and  against  the  plain- 
tiff. As  a  basis  for  the  finding  the  court 
made  findings  of  fact  as  follows: 

"The  Court:  Well,  gentlemen,  I  think  I  am 
ready  to  pass  on  that  question.  I  find  that  on 
March  19,  1910,  the  plaintiff  In  this  sction  ap- 
peared in  this  court  with  his  father  and  asked 
that  majority  rights  be  conferred  upon  him. 
The  piaintiff  appeared  before  the  court  and  sub- 
mitted himself  to  examination,  and  the  court 
found  that  be  was  possessed  of  sufficient  intelli- 
gence and  discretion  to  Justify  the  court  in 
granting  the  rights  of  majority.  In  grantlni; 
this  right  the  court  is  well  aware  that  it  did 
not  confer  upon  the  plaintiff  the  right  to  dis- 
I>ose  of  his  allotment  of  lands  as  a  member  of 
tbe  Cherokee  Tribe,  until  the  rolls  disclosed  that 
be  had  reached  his  majority.  However,  I  find 
that  on  the  let  day  of  April,  1010,  soon  after 
his  majority  rights  were  conferred,  he  executed 
deeds  to  tbe  defendant  The  enrollment  record 
shows  that  on  December  6, 1913,  tbe  plaintiff  did 
reach  his  majority,  and  on  March  14,  1914,  he 
execated  to  ^e  defendant  a  deed  covering  the 
lands  sued  for.  The  consideration  expressed  in 
the  deed  is  $26.  At  that  time  tbe  plaintiff  could 
have  disposed  of  these  lands  for  that  sum,  and 
the  deed  would  have  been  valid,  in  the  absence  of 
fraud.  I  find,  however,  in  the  tmdy  of  the  deed 
a  statement  that  this  deed  is  given  for  the  pur- 
pose of  ratifying  the  deed  made  by  the  plaintiff 
prior  to  bis  majority,  as  shown  by  the  enroll- 
ment records.  The  court  is  in  some  doubt  as 
to  whether  tbe  $26  was  the  consideration  paid 
at  that  time  for  the  land  and  the  clause  in  the 
body  of  the  deed  was  for  the  purpose  of  showing 
that  the  plaintiff  ratified  his  former  deeds. 
Whether  or  not  the  statement  in  the  deed  fol- 
lowing the  conveying  clause,  to  the  effect  that 
the  deed  is  givoi  for  the  purpose  of  ratifying  the 
former  deeds,  would  vitiate  tbe  deed,  the  court 
is  not  prepared  to  say.  I  do  hold  as  a  matter 
of  law  at  the  date  of  the  execution  of  the  last 
deed,  to  wit,  March  14,  1914.  tbe  plaintiff  hav- 
ing reached  his  majority,  as  shown  by  the  en- 
rollment records,  and  haWng  received  a  consid- 
eration therefor,  and  having  execated  a  deed  to 
the  defendant  for  the  premises  in  controversy, 
he  conveyed  to  the  defendant  all  right,  title,  and 
interest  the  plaintiff  had  In  said  lands." 

[1]  niere  ia  no  question  that  the  first  deed, 
that  of  April  1, 1910,  was  Told  on  account  of 
tbe  allottee's  minority,  and  vras  incapable  of 
ratification.  Truskett  t.  CSosSer,  236  U.  8. 
223,  8fi  Sup.  Ct.  385,  60  Ll  Bd.  549;  Nunn  t. 
Haselrigg,  216  Fed.  330,  182  G.  C.  A  474; 
Welch  T.  Ellis,  163  Pqc.  821.  The  secoud 
deed  vaa  a  general  varraiUy  deed  In  form, 
and  was  ececnted  at  a  ttme  when  tbe  allottee 
was  free  6t  restrictlona.  It  was  recited  In 
this  deed  that  for  and  in  consideration  of  $26 
In  hand  paid,  the  receipt  of  which  is  hereby 
a<Hcnowledged,  the  grantors  "do  hereby  grant, 
bargain,  sell  and  convey  unto  G.  W.  Allen  the 
following  described  iand,"  describing  tbe  land 
by  metes  and  bounds.  Then  follows  a  clause 
reading  in  part: 

"This  deed  Is  given  for  the  purpose  of  ratify- 
ing a  certidn  deed  executed  by  grantor  and  his 
w^e  to  the  same  grantee  on  the  1st  day  of  April. 
1910,"  etc  . 
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m  Now.  it  la  contended  by  tbe  Kdaintlff  in 
error  tbat  tbe  deed  of  April  1, 1910,  was  roid 
becanse  tUe  grantor  was  under  tbe  restric- 
tion of  minority  at  tbat  time,  and  that  tbe 
deed  of  March  14,  1914,  Is  likewise  vcdd  be- 
cause it  was  made  for  tbe  pnrpose  of  ratify- 
ing and  confirming  a  void  deed.  'Bia.t  tbls 
reference  tn  the  deed  <tf  March  14,  1914,  to 
tbe  prior  Told  deed  shows  the  purpose  and 
intention  of  tbe  parties  to  l>e  to  ratify  and 
confirm  the  prior  deed  In  violation  ot  tbe  acts 
of  Congress  controllii^  audi  conveyances. 
This  contention  cannot  be  sustained  under 
the  dedsltms  of  this  court. 

In  ESirig  V.  Adams,  152  Pac.  S94,  there  was 
a  deed  void  because  made  during  the  period  of 
restrictions,  and  a  deed  made  to  the  same 
grantee  after  the  removal  of  restrictUxis,  and 
a  reference  in  the  seamd  deed  to  the  first. 
The  second  deed  in  that  case  recited  a  consid- 
eration of  $1,  and  tbe  reference  daiue  as 
follows: 

"This  deed  Is  made  to  correct  a  former  deed 
made  between  the  same  parties,  which  was  plac- 
ed of  record,"  et& 

One  of  the  ezoeptionB  presmted  In  that 
case  was: 

"That  tbe  deed  from  Bays  Crockett  to  Henry 
BrattOD,  of  date  of  July  4,  IdlO,  was  bd  at- 
tempted  ratification  of  a  prior  void  deed  of  date 
ot  October  31,  1006,  and  is  itself  invalid  for 
want  a£  power  in  Bays  Oockett  to  ratify  a 
fM>ntract  made  in  violatkm  of  law.** 

Tbe  dedalon  of  the  Supreme  Court  C<»n- 
mission,  ccmsldering  tbat  case  for  dedsl<m, 
took  tbe  same  view  ol  tbe  question  now  pre- 
sented by  counsel  for  plalntlfl  In  emv  in  the 
Instant  case,  and  held  that  the  second  deed 
was  an  attempt  to  ratify  and  confirm  a  prior 
void  deed,  and  therefore  the  second  deed 
was  v<^d  alaa  Bowever,  tbe  Supreme  Court 
in  a  later  case  took  a  different  view  of  the 
question,  and  spedfically  overruled  that  case, 
M^Ceever  v.  Carter  et  al^  1C7  Pac.  S8,  and 
in  d<^g  80  aald : 

"In  the  opinion  it  was  held  that  the  last  deed 
was  void  as  to  Adams  and  nibseqaent  purchas- 
ers from  him  because  in  violation  of  the  act  of 
Congress  of  May  27,  1908,  being  the  act  that 
is  controlling  here.  The  opinion  is  based  on 
the  theory  that  the  conveyance  to  Adams  prior 
to  the  removal  of  restricticais  was  void  and  in- 
capable of  ratification,  and  that  tbe  second  deed 
to  the  same  grantee  could  not  operate  to  pasa 
tbe  allottee's  title,  because  tainted  with  tbe 
same  illegality.    This  might  have  been  true 

Erior  to  the  passage  of  the  act  of  Congress  of 
[ay  27,  1906,  but,  as  we  have  seen,  tiiat  act 
was  int«ided  as  a  revision  of  tlie  ratire  subject 
of  restrictions  on  the  character  of  lands  here 
involved,  and  operated  as  a  repeal  of  the  act 
of  April  26,  1906  [34  Stat.  137,  c.  1876].  The 
opini<m  in  this  case  is  in  conflict  with  tbe  opin- 
ion in  Lewis  v.  Allen  [42  OU.  S&4,  142  Pac. 
384];  Henlv  v.  Davis  tXSfl  Pac.  337],  and  the 
views  herein  expressed,  and  Is  berelnr  overrul- 
ed." 

In  W^ch.  V.  Bills  et  aL,  recently  handed 
doiwn  by  the  court,  and  not  yet  offldally  r^ 
ported  (Amellate  Court  Bulletin,  October  13, 
1916,  p.  197).  and  is  the  last  announcement 
of  the  court  on  the  question  here  presented. 


In  tbat  case  the  allottee  made  a  deed  dur^ 
iiw  his  mmorlty,  and  after  becoming  <tf  age 
made  a  second  deed  to  the  same  grantee  with- 
out tbe  paym^  of  any  additional  oonsldera- 
Uon,  and  tbe  same  cmtentlMi  was  made  there 
as  here,  and  the  coiut,  denying  the  conten- 
tion, held  that  tbe  eontrolUng  statute  (sec- 
tion 6  of  the  act  of  May  27,  1909).  was  not 
ther^  violated.  Chief  Justice  Kan^  speak- 
ing for  the  court,  said: 

"It  will  be  observed  that  none  of  the  acta 
of  Congress  removing  restrictions  attempt  to 
make  the  right  to  convey,  after  restrictions  are 
removed,  depend  upon  tbe  adequacy  <a  tiie  con- 
sideration received  by  the  grantor.  In  that  re- 
spect, after  the  restrictions  upon  alienation  are 
removed,  the  Indian  citizen  stands  upon  the 
same  equality  with  the  ordinary  citizen  of  the 
state.  Mere  inadequacy  of  price  or  any  other 
inequality  in  the  bargain  is  not  per  se  a  ground 
to  avoid  his  deed,  ^ther  in  eooity  or  by  the 
terms  of  the  statute.  Practically  all  the  local 
authorities  cited  by  counsel  for  plaintiff  in  sup* 
port  of  their  contentions  construe  section  16  of 
the  Creek  Supplanental  Agreement  [32  Stat 
500,  c.  1323],  and  section  10  of  tbe  act  of  April 
28, 1906.  As  we  hold  that  section  S  of  the  act  of 
May  27,  1B08,  is  controlling  in  the  case  at  bar, 
we  do  not  deem  the  cases  of  that  class  cited  by 
counsel  to  be  In  point  On  the  other  band, 
there  is  a  line  of  cases  wherein  deeds  executed 
subsequent  to  the  act  of  May  27,  1908,  were 
involved.  In  which  unqualifiedly  it  is  held  that 
inadequacy  of  consideration  alone  does  not  con- 
stitute an  equitable  ground  for  setting  aside 
such  deeds,  and  that  the  provisions  of  section  5 
of  the  act  of  May  27,  1908,  does  not  aifect  a 
deed  made  after  all  restrictions  nfMHi  the  alien- 
ati<m  of  the  lands  therein  described  were  re- 
moved. I^wis  V.  Allen,  42  Okl.  5S4  [142  Pac. 
384j;  Benley  v.  Davis,  1S6  Pac  337;  McEeever 
V.  Carter  et  al.,  157  Pac  66.  So  we  conclude 
that  upbn  plaintiff  attaining  his  majority  the 
whole  legal  title  to  his  lands  vested  in  him: 
that  thereafter  he  could  dispose  <^  it  as  he  saw 
fit,  give  it  away,  or  sell  it  for  any  considerati«i, 
eiuer  legal  or  moral,  which  seemed  to  him  suf- 
ficient. As  the  plaintiff  herein  voluntarily  con- 
veyed his  land  after  attaining  his  majority,  be 
cannot  now,  after  the  lapse  of  many  years,  re- 
pudiate the  conveyance  upon  any  except  the 
ordinary  eauitable  grounds.  This  latest  deed 
to  his  surplus  allotment  not  being  violative 
any  statute,  and  there  being  no  equitable 
grounds  for  settle  It  aside  alleged  or  proven,  it 
must  stand." 

See  Bope  v.  Voley,  167  Paa  727,  to  the 
same  effect 

The  refer^ce  in  the  second  deed  to  the 
first  deed  might  be  takm  to  show  a  purpose 
to  ratify  the  prior  void  deed.  Under  tbe 
law  audi  a  purpose  could  not  be  effectual, 
and  at  most  it  was  a  vain  attempt  to  do  an 
impossible  thing.  The  claim  of  title  of  the 
defoidant  in  error  was  made  under  the  deed 
of  March  14,  1914.  That  deed  was  based 
npon  a  good  consideration,  and  was  made  by 
competent  grantors,  and  was  suffldent  in 
form  to  carry  title,  and  no  fraud,  duress,  or 
undue  influence  are  claimed  to  have  entered 
into  the  transaction. 

It  therefore  appears  that  the  trial  court 
was  right  In  Its  finding,  and  that  the  Judg- 
ment appealed  from  should  be  affirmed. 

FEB  OUBIAM.   Adopted  In  whola 
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(U  Okl.  Cr.  m 

CTATE  T.  CURLET.   (No.  A-2190.) 

(Orimlnal  Court  of  Appeals  of  Oklahoma. 
Dec.  27,  191fl.) 

(BvtUbm  fty  th9  Court.) 

1.  FOSOEBT  4=928(1),  84(3)  —  InroBUATiolr — 
SnFTZcmroT— Yabiance. 

Where  an  iDfonnation  charged  that  the  de- 
fendaDt  uttered,  and  passed  a  forged  check, 
bat  did  Dot  plead  the  Dames  of  the  indorsers 
OD  the  back  of  tbe  check,  A«(d,  that  It  was  er- 
ror for  the  trial  court  to  hold  that  the  infor- 
mation  was  defective,  becaage  it  did  not  plead 
the  names  indorsed  on  the  back  of  the  check. 
This  was  error,  for  the  reason  that  these  names 
did  not  coDStitote  any  essential  of  the  crime 
charged.  Also  held  that,  when  this  check  was 
introduced  in  eridence.  It  was  error  for  the 
court  to  hold  that,  because  the  names  faidorsed 
on  the  back  of  it  were  not  pleaded  in  the  infor* 
mation,  there  wea  a  fatal  variance  between  the 
proof  and  the  allegations  of  the  information. 
This  was  error  because  tbe  crime  changed  was 
that  the  forged  check  bad  been  uttered  and 
passed,  and  die  onlr  fusction  that  the  names  of 
the  indorsers  on  the  back  of  tbe  check  per- 
formed was  to  furnish  evidence  as  to  the  Iden- 
tity of  the  parties  who  uttered  and  passed  the 
check. 

[Ed.  Note.— For  odier  eases,  see  Forgerv, 
Cent  Dig.  !S  66,  67.  90;  Dec.  Dig.  *=»^(1), 

34(3).] 

2.  Ckiminal  Law  €=3l024(7)— Appbal— Deoi- 
aioNs  Reviewable— QsANT  op  New  Trial. 

The  state  is  not  allowed  to  appeal  from  an 
order  of  the  trial  court  granting  the  defend- 
ant in  a  criminal  action  a  new  trial  The  grant- 
ing of  a  new  trial  in  such  cases  is  largely  a 
matter  of  sound  judicial  discretion,  and  usually 
involves  questions  of  both  law  and  fact;  and 
when  such  discretion  has  been  exercised  in 
favor  of  the  defendant  it  is  very  much  like  the 
verdict  of  a  jury  in  his  favor,  and  the  state 
should  bare  oo  right  to  appeal  from  it,  unless 
such  right  ia  unquestionably  given  by  the  stat- 
ute. 

[Bd.  Note.— For  other  cases,  see  Orimlnal 
Law,  GenL  Dig.  |  2609:  Dec  Dig.  ^1024(7)  J 

Bmr  from  DIsMct  Oouit,  Pottawatomie 
County ;  Chas.  B.  Tnison,  Jr.,  Jadge. 

Walter  Cnrl^  was  convicted  of  forgery, 
and  firom  an  ordw  granting  a  new  trial,  tbe 
State  aiq;>eal8.    Bemanded  toe  new  triaL 

S.  P.  Freeling,  Atty.  Gen.,  and  B.  McMillan, 
Asst.  Atty.  Qen.,  for  the  State. 

BRETT,  J.  In  this  case  Waltet  Curley, 
the  defendant  in  wror,  who  was  also  de- 
fendant below,  was  tried  in  the  district  court 
of  Pottawatomie  coonty  and  convicted  of 
tbe  crime  of  uttering  and  passing  a  forged 
check.  A  motion  for  a  new  trial  was  filed  by 
the  defendant,  Curley,  and  sustained  by  tbe 
court,  as  stated  In  the  judgment  and  order 
setting  aside  the  verdict  and  granting  a  new 
trial: 

''Because  there  was  a  variance  between  the 
proof  and  the  pleadings,  in  this:  the  informa- 
tion purported  to  ana  did  set  out  a  true  and 
correct  copy  of  the  purported  check  which  was 
alleged  to  have  been  uttered  and  passed,  but 
did  not  allege  and  set  up  the  indorsements  on 
the  back  of  said  dieck  of  tiie  two  namea  which 
appearted  on  the  back  thereof,  to  wit,  'Walter 
Garley,*  'John  Bertrand,'  and  a  photograph  of 


the  purported  check  was  admitted  fat  evidence, 
both  of  the  face  and  the  back  of  the  dieck, 
which  showed  the  two  names  above  mentioned 
in  tbe  order  in  which  they  appear  above,  to  be 
and  appear  on  the  back  of  said  check.  For 
irtiich  reason  the  court  holds  that  the  check  of- 
fered and  admitted  in  evidence  was  not  the 
check  which  was  described  in  the  Information. 
For  which  said  above  reasons  the  verdict  of  the 
jury  heretofore  rendered  in  this  case  is  set 
aside,  and  the  defendant  granted  a  new  trial." 

To  this  ruling  and  order  of  the  court  the 
state  excepted,  and  appeals  to  this  coutt 

[1]  One  question  Involved  In  this  ruling  and 
order  goes  to  the  snffldency  of  the  informs- 
tioD,  and  this  may  upon  appeal  by  tbe  state 
be  reviewed.    Section  S090,  Bev.  Laws  1910. 

The  face  of  tbe  check  charged  to  have  been 
ottered  and  passed  is  the  following: 

"Tecumseh,  Okl.  2-22,  1913.  No.  83. 
"Farmers*  National  Bank: 

"Pay  to  ib9  order  of  Walter  Curley  $66.60. 
sixty-five  dollars  Jk  sixty  cents  dollars. 

"T.  G.  CutUp." 

On  the  back  of  the  check  two  names  were 
indorsed,  that  of  the  d^mdant  Walter  Cur- 
ley, and  one  John  Bertrand. 

Tbe  evidence  shows  that  Walter  Curley 
and  John  Bertrand  came  together  to  the 
State  National  Bank  Building  In  Shawnee, 
but  on  reaching  the  baUdlng  Walter  Curley 
remained  on  the  outside  and  John  Bertrand 
entered  the  building,  cashed  the  check,  re- 
turned to  where  Curley  was  waiting*  and 
handed  bim  a  portion  of  the  mon^  be  bad 
received.  There  was  no  evldeace  or  allega- 
tion that  either  the  name  of  Walter  Curley 
or  John  Bertrand.  wldch  apprared  on  the 
back  of  the  check  as  Indorsers,  were  fo^ed. 
But  the  allegation  was  that  the  name  of  T., 
O.  CntUi^  who  appeared  as  the  drawer  of 
the  check,  was  forged,  and  evidence  was  in- 
troduced to  sustain  this  allegation. 

If  the  payee  In  this  check  bad  beea  John 
Switb  or  some  other  i>er8on  than  Walter 
Curley,  the  defendant,  and  the  defendant 
had  forged  the  name  of  John  Smith,  or  the 
payee,  on  the  back  ct  the  check  as  Indorser, 
that  would  have  presented  a  diftereat  situa- 
tion; for  in  that  ev&xt  the  defendimt.  as  hdd 
in  Wella  t.  Territory,  1  Okl.  Cr.  46S,  98  Fac. 
482,  would  then  have  been  guilty  of  two  sepa- 
rate and  distinct  offenses,  that  of  knowing- 
ly ottering  tbe  check  to  which  the  name  of  T. 
G.  GntUp  as  drawer  had  been  forged,  and 
of  also  forging  the  name  of  John  Smith,  the 
pay^  as  Indorser,  and  then  uttering  the 
same.  But  there  was  <nly  one  itffense  charg- 
ed in  tbe  information,  and  only  one  attempt* 
ed  to  be  prored,  and  that  was  the  crime 
of  knowingly  uttering  and  passing  a  Aeck 
to  yrldxh  tbe  name  of  T.  G.  Gutllp  as  draw- 
er had  been  forged  And  there  could  be  no 
reason,  we  think,  for  requiring  the  pleader 
to  set  out  and  plead  In  the  Information  that 
the  diec^  was  Indorsed  by  Waltw  Corley  and 
Jatut  Bertrand.  since  their  names  as  indors- 
ers were  not  forgeries,  and  constituted  no 
essential  of  the  crime  charged.  We  can  see 
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no  more  reason,  nsder  the  facts  In  tUs  case, 
for  requiriog  their  Indorsement  of  this  check 
to  be  pleaded,  than  then  would  be  tor  re- 
pairing the  name  of  the  person  to  whom  a 
stolen  horse  bad  been  stdd  to  be  pleaded  In 
an  Indictment  tot  the  larceny  of  a  domestic 
animal,  ^e  tact  that  the  horse  was  sold 
would  be  condusiTe  evidence  that  the  accna* 
ed  Intended  to  deprive  the  owner  of  the 
horse.  But  the  sale,  the  conditions  and  dr* 
cumltonces  of  the  sale,  the  consideration,  and 
to  whom  it  was  sdld  would  be  matters  of  evi- 
dence, and  not  of  pleading.  And  the  tact 
that  the  defendant,  Walter  Oirle^i  end  John 
Berbrand  indorsed  this  forged  (dieck,  came 
together  to  cash  it,  and  divided  the  proceeds, 
after  it  was  cashed,  are  all  only  evldmtlal 
fiicts  tending  to  estaUish  the  one  crime 
(barged,  whldi  was  that  ot  knowingly  ut- 
tering and  passing  a  foiged  tdieck.  And  the 
fact  that  the  back  of  the  foiiced  check  plead- 
ed furnished  one  Item  ot  this  evidence  did 
not  constitnte  **a  variance  between  the  proof 
and  the  pleadings";  for  the  all^Uon  was 
that  the  forged  check  had  been  uttered  and 
passed;  and  the  only  function  that  the  names 
on  the  btu^  of  this  check  performed,  since 
they  were  not  fbrged,  bnt  grattine,  was  fo 
furnish  evidence  as  to  the  Identity  of  the 
parties  who  uttered  and  passed  the  check. 

[21  ^  But  the  state  Insists  that  this  court 
should  reverse  ttie  order  granting  a  new  trial, 
and  remand  the  case,  with  directions  to  the 
trial  judge  to  reinstate  the  verdict  and  pass 
sentoice  upon  the  defendant  la  conformity 
with  the  verdict  But  it  is  our  oplnitm  that 
this  cannot  be  done.  The  right  of  the  state 
to  appeal  is  unknown  to  the  commwi  law, 
and  it  Is  only  by  virtue  of  the  statute  that 
the  right  of  the  state  to  appeal  exists  at  alL 
And  we  do  not  believe  that  our  statute  is 
broad  enongh  to  give  the  state  the  right  to 
appeal  from  an  order  per  se  granting  a  new 
trial.  And,  had  It  not  been  tor  the  manifest 
errors  of  law  Involved  in  the  order  in  this 
case,  this  appeal  would  have  bad  to  have 
beea  dismissed.  But  since  the  «rors  In  hold- 
ing the  information  defective,  and  that  there 
was  "a  variance  between  the  proof  and  the 
pleadings,"  were  so  fatal  to  the  rights  of  the 
^te,  and  would  necessarily  recur  In  a  re- 
trial of  the  case,  we  think  our  statute  Justi- 
fies us  in  settling  these  legal  questions  for 
the  guidance  of  the  court  In  the  next  trial. 
But  several  states  have  passed  upon,  the 
right  ot  the  state  to  appeal  from  ordm 
granting  a  new  trial,  and  none  that  we  have 
been  able  to  find  whldi  have  statutes  simi- 
lar to  ouru  uphold  or  allow  such  appeals.  In 
fact,  we  know  of  no  state  that  does  allow 
such  appeals,  except  California,  and  It  has 
a  statute  spedflcally  providing  for  such  ap- 
peals The  general  trend  of  the  derisions  Is 
to  the  effect  that  the  granting  of  a  new  trial 
is  largely  a  matter  of  sound  Judicial  discre- 
tion, and  usually  inv(dves  questions  ot  both 
law  and  fact;  and,  when  such  a  discretion 


has  been  exercised  In  fkvor  of  the  defend- 
ant, it  is  very  much  like  ttie  verAct  ot  a 
Jury  in  his  favor,  and  the  state  dumld  have 
no  right  -to  appeal  from  It,  unless  such  right 
is  unquesttonably  glv^  People  v.  BeiAwtth, 
42  Hon  (N.  Y.)  868;  State  v.  Norfhmp,  13 
Mont  622.  85  Pac  228;  State  Spencer.  92 
Ind.  US;  State  v.  Ferry,  4  Bazt.  (Tenn.)  438; 
State  V.  Padgett.  82  N.  a  644.  This  holding 
is  based,  not  only  upon  Img  experience  bat, 
as  we  believe,  also  upon  sound  reason. 

There  Is  Uierefore  nothing  left  ftir  this 
court  to  do  but  to  ronand  ttw  case  tor  a 
new  trial  in  compliance  with  the  order  ot 
the  district  Ju^e.  with  dlret^ons  that  such 
trial  be  in  conformity  to  the  views  herein  ex- 
pressed upon  the  legal  qnestloa  i»assed  upon 
in  tbls  opinion. 

It  Is  so  ordered. 

DOTiai,  P.  3^  and  ABMSTBOMQ,  con- 
cur. 

(94  Wash.  SB) 
8TATH  V.  BUFFUM.    (No.  13557.) 

(Supreme  Gonrt  of  Washington.    Dec.  26. 
1916.) 

1.  Gbimirai,  Law  ^1088(19)  —  Appeal  ^ 

STATEMKNT  op  FAOTB— AnXDAVlT. 

An  affidavit  filed  bv  accused  in  the  court  be- 
low to  explain  bis  dda;  in  proseeutinc  an  ap- 
peal from  a  connction  before  a  Justice  of  the 

{teace  cannot  be  considered  on  appeal,  wbere 
t  is  incorporated  in  the  transcript  of  the  rec- 
ord, not  in  the  statement  of  facts,  since  It  is 
onl;  from  the  statement  of  facts  that  the  Su- 
preme Court  can  ascertain  the  evidence  relied 
on  in  the  lower  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Ceut.Dig.  {  2S02 ;  DecDig.  «s9lOS8{19).] 

2.  Ckiuinal  Law  ^106.9(61  —  Appeai.  — 
DuTT  TO  FBOBECDTS— Dismissal. 

A  defendant  who  appeals  from  a  convic- 
tion before  a  justice  of  toe  peace  has  the  bur- 
den of  prosecuting  the  appeal,  so  that  it  can 
be  dismissed  when  he  makes  no  effort  to  prose- 
cute it  within  a  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  1  2689;  Dee.  Dig.  «=s» 
1069(6)J 

3.  Chimin AL  Law  «=31069(6)—AppkaI/— Dis- 
missal—Want  or  DlUQBNCB. 

Where  there  was  an  unezcused  delay  of 
five  months  in  prosecatinK  in  a  court  which 
was  in  session  every  day  an  appeal  from  a  con- 
vicdoD  before  a  Justice  of  the  peace,  the  record 
does  not  show  an  abuse  of  discretion  in  die- 
missing  the  appeal  for  failnre  to  prosecute. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  1  269»;  X>e«.  Dig.  «» 
1069(6).] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  Ernest  M.  Card.  Judge. 

W.  E.  Buffnm  was  convicted  In  a  Justice 
court  of  cruelty  to  animals.  From  an  order 
of  the  superior  court  dismissing  his  appeal 
to  that  court,  def^dant  appeals.  Order  af- 
firmed. 

Frank  O.  Blley,  of  Tacoma,  tor  ai^lnnt 
Fred  O.  Bemann  and  James  Selden,  both  of 
Tacoma,  for  the  State. 
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rmXERTON.  J.  On  September  1,  191B, 
fbe  appellant,  W.  E.  Buflnm,  was  convicted 
in  one  of  the  justice's  courts  of  Pierce  coun- 
ty of  the  offense  of  cruelty  to  animals.  On 
the  pronouncement  of  the  Judgment  of  con- 
viction he  oraUy  gave  notice  of  appeal  from 
the  Judgment  to  the  superior  court  of  Pierce 
county,  perfecting  the  appeal  on  September 
11,  1015,  by  filing  a  bond  conditioned  that  he 
would  prosecute  the  appeal  and  abide  the 
Judgment  of  the  court  thereon.  Nothing  fur- 
ther was  done  with  the  appeal  by  Buftum, 
and  <m  February  23,  1916,  the  prosecutlDg 
attorney  mored  to  dismiss  it  on  the  ground 
that  it  had  not  been  diligently  prosecuted. 
This  motion  the  court  granted  and  Buffum 
appeals  to  this  court. 

[t]  There  is  in  the  transcript  a  copy  of  an 
affidavit  filed  by  Buffum  In  which  he  sought 
to  excuse  bis  apparent  want  of  diligence  In 
foiling  to  prosecute  his  appeal,  but  we  have 
held  in  a  long  line  of  cases  that  matters  of 
evidence  Introdd'ced  at  a  heariog  or  on  a 
trial  in  the  court  below  cannot  be  brought 
before  this  court  by  certlllcatlon  in  the 
transcript  or  In  any  other  manner  than  by  a 
statement  of  facts;  this  on  the  principle 
that  It  is  only  from  a  statement  of  facts  that 
this  court  can  know  what  was  before  the 
trial  court  in  the  way  of  evidence.  This  af- 
fidavit therefore  Is  not  before  us,  and  cau- 
oot  be  considered  In  the  determination  of  the 
appeal.  It  follows  from  this  that,  if  It  was 
the  appellant's  duty  to  prosecute  the  appeal, 
and  if  the  time  elapsing  between  the  date  of 
the  appeal  and  the  date  of  the  motion  to  dis- 
miss it  was  longer  than  a  reasonable  time 
for  such  purpose,  the  court  did  not  err  In  Its 
order  of  di:!>missaL 

12]  The  appellant  controverts  both  of  these 
propositions,  citing  to  the  first  the  case  of. 
State  V.  Hall,  64  Wash.  99, 116  Pac.  593.  But 
this  case  was  rested  on  tbe  facts  shown,  the 
court  holding  tliat  tbe  record  showed  that 
there  was  no  intention  on  the  part  of  the  ap- 
pellant to  abandon  the  appeal.  It  was  not 
bold  that  tbe  appellant  owed  no  duty  to  pros- 
ecute his  appeal.  On  the  contrary,  it  was 
beld'  that  tbe  state's  motion  to  affirm  the 
judgment  of  guilty  entered  in  the  Justice's 
court  should  not  he  grunted,  conceding  that 
it  was  tbe  appellant's  duty  to  bring  the'  case 
to  a  hearing.  On  the  other  band,  we  bad 
tberetofore  decided  in  tbe  case  of  State  v. 
Parmeter,  49  Wash.  435,  95  Pac  1012,  that  it 
was  tbe  duty  of  a  defendant  appealing  from 
a  Judgment  of  convictl<ni  In  a  Justice's  court 
to  diligently  prosecute  his  appeal,  saying  ttiat 
he  was  entitled  to  a  trial  In  the  superior 
court  by  reason  of  his  appeal  only  If  diligent- 
ly prosecuted.  The  principle  of  tbe  case  was 
reaffirmed  in  tbe  later  case  of  State  v.  Jones, 
80  Wash.  335,  141  Pac.  700.  Since  the  bur- 
den of  prosecuting  tbe  appeal  is  on  the  de- 
fendant, and  not  the  state,  it  must  follow 
that  tbe  state  Is  entitled  to  a  dismissal  when 


a  reasonable  time  elapses  after  the  appeal  la 
taken  and  no  effort  is  made  on  tbe  part  of 
appellant  to  prosecnte  It  to  a  final  condU' 
Bion. 

[3]  As  to  the  8ec<md  question,  an  exam- 
inatitm  of  the  dates  given  will  show  that  a 
period  of  over  five  months  elapsed  after  the 
appeal  was  perfected  without  action  being 
taken  on  the  part  of  appellant,  and  no  rea- 
son shown  which  we  are  permitted  to  con- 
sider which  excused  the  delay.  Seemingly 
this  Is  ample  time  In  which  to  bring  the  cause 
on  for  hearing  before  a  court  open  on  every 
Judicial  day  and  which  sits  with  a  Jury  once 
In  every  month. 

On  the  face  of  the  record,  therefore,  we 
cannot  say  that  the  court  abused  its  discre- 
tion in  dismissing  the  aiveal,  and  the  order 
of  dismissal  should  stand  affirmed. 

It  Is  80  directed. 

MOBRIS,  a  J.,  and  MOUNT,  BOLCOUB. 
and  FARKBB,  JJ..  concur. 


(94  Wash.  33) 

E.  I.  DUPONT  DB  NEMOURS  POWDER  00. 
V.  VIRGBS  et  aL   {No.  13642.) 

(Supreme  Court  of  Washington.   Dec.  26. 
1916.) 

MoBTOAGEs  ^=9514 — Successive  Saxjcs. 

Where  different  mortgages  on  the  same 
property  are  foreclosed  in  one  suit,  the  court 
need  not  order  soccessive  sales;  the  statute 
as  to  foreclosures.  Rem.  Code  1915,  S  1118, 
proTiding  only  that  in  rendering  judgment  the 
court  shall  order  the  mortgaged  premises,  or 
80  much  thereof  as  may  be  necessary,  sold  to 
satisfy  the  mortgage  and  costs  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {  1613;  Dec  Dig.  «5>ei4.] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  M.  h.  CllfCord,  Judge. 

Action  by  the  E.  I.  Dupont  De  Nemours 
Powder  Company  against  William  Vlrges  and 
others.  From  a  Judgment,  plaintiff  aK>eal8. 
Affirmed. 

Daniel  B.  Trefethen,  of  Seattle,  for  appel- 
lant. Burkey,  O'Brien  &  Burkey,  of  Tacoma, 
for  respondents. 

MOUNT,  J.  This  appeal  Is  from  a  Judg- 
ment In  foreclosure,  Tbe  appellant  insists 
that  the  trial  court  erred  In  refusing  an  order 
directing  more  than  one  sale  of  the  mortgag- 
ed property.  The  facts  are  not  disputed,  and 
are,  briefly  stated,  as  follows:  The  defmdant 
National  Realty  Company  executed  three 
mortgages  upon  two  lots  In  the  dty  of  Tacoma. 
The  first  mortgage  was  in  favor  of  the  Met- 
ropolitan Life  Insurance  Company,  for  the 
sum  of  $375,000 ;  the  second  mortgage  was  In 
favor  of  the  respondent  William  Vlrges,  in 
the  sum  of  $20,000 ;  and  the  third  mortage 
to  the  appellant  Dupont  Powder  Company 
for  $95,000.  This  action  was  brought  by  the 
Dupont  Powder  Company  to  foreclose  Its 
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mortgage.  William  Tlrges,  and  other  parties 
whose  liens  were  alleged  to  be  snbsequent 
In  time  to  the  plaintiff,  were  made  partiea  to 
the  action.  Virges  answered  by  cross-com- 
plaint, alleging  that  bis  mortgage  was  prior 
to  that  of  the  plaintiff,  and  prayed  for  fore- 
closure. The  Metropolitan  Life  Insurance 
Company,  holding  the  first  mortgage,  was  not 
a  party  to  the  action.  Upon  a  trial  of  the 
issues,  the  court  found  that  the  Virges  mort- 
gage was  prior  to  the  plalntifTs  mortgage, 
and  entered  a  decree  finding  the  amount  due 
upon  the  Virges  mortgage,  the  amount  due 
upon  the  plaintiff's  mortgage,  and  directed  a 
sale  of  the  mortgaged  property  to  satisfy 
these  mortgages;  that  the  proceeds  of  the 
sale  should  be  applied,  first,  to  the  payment 
of  the  costs  and  expenses  of  the  reo^rersblp, 
second,  to  the  payment  ot  the  amount  found 
due  to  the  cross-complainant,  WllUam  Vir- 
ges, and,  third,  the  balance  to  be  applied 
to  the  amount  due  to  the  plaintiff.  The  .court 
refused  to  order  the  property  sold,  first,  to 
satisfy  the  Virges  Judgment,  and  thereafter 
again  sold  upon  the  Judgment  in  ftvor  of  the 
plaintiff.  This  appeal  is  from  that  order. 

The  appellant  contends  that  there  should 
have  been  successlTe  sales  of  the  property.  In 
order  that  the  right  of  redemption  of  the  sub- 
sequent creditor  might  be  enforced.  It  is 
not  claimed  by  the  appellant  that  there  Is  a 
statute  authorizing  the  trial  court  to  order 
succes^Te  sales  ot  property  where  there 
are  successive  mortgages.  The  statute  (Rem. 
1916  Code),  at  section  111%  provides  that  In 
rendering  judgtuents  the  court  shall  order 
the  mortgaged  premises,  or  so  much  as  may 
be  necessary,  sold  to  satisfy  the  mortgage 
and  costs  of  the  action.  It  is  probably  cor- 
rect to  say  that,  where  successive  mortgages 
are  foreclosed  Iq  separate  suits,  separate 
sales  may  be  made;  but,  where  different 
mortgages .  are  foreclosed  In  one  suit,  it  Is 
clearly  not  necessary  that  the  court  should 
make  an  order  of  successive  sales.  The  prior 
mortgage  has  a  prior  right,  and  must  be  sat- 
isfied before  subsequenFt  mortgages  may  par- 
ticipate in  the  fruits  of  the  sale.  It  Is  unnec- 
essary to  determine  at  this  time  the  rights 
of  the  redemptloners.  If  a  statutory  right 
of  redemption  exists  in  favor  of  subsequent 
lienors,  where  a  sale  has  been  had  of  the 
mortgaged  property,  then  the  parties  may 
protect  tbemstilves  by  such  redemption.  The 
record.  In  this  case  does  not  dteclose  that 
there  has  been  any  offer  of  redemption,  and, 
of  course,  that  question  is  not  before  us  upon 
this  appeal.  The  trial  court,  not  being  re- 
quired by  statute  to  order  successive  sales 
upon  a  judgment  of  foreclosure,  does  not 
commit  error  when  it  refuses  to  make  such 
an  order. 

For  that  reason  the  Judgitfent  must  be  af- 
firmed. 

MORRIS.  C.  J.,  and  HOLCOMB.  PARSER, 
and  FULLERTON,  JJ.,  concur. 


(94  Wash,  fi) 

2ELLERS  V.  SEATTLE  LODGE,  NO.  92,  R 
P.  O.  E.,  et  aL    (No.  13624.) 

(Supreme  Court  of  Washington.    Dea  26. 
1916.) 

L  Municipal  Cobporations  ^=9816(2V— Lxa- 

BILITr  OF  OWHBB  AND  Ti*f*^  FOS  UUUaT 

ON  SiDBWAUz  Complaint. 

In  a  pedeatrian's  action  agaiDit  the  owner 
and  the  lessee  of  property  for  injuries  when  he 
slipped  on  the  sidewalk,  the  complaint,  vbicb 
charged  that  defendaats  "carelesaly,  negligent- 
ly, and  unlawfully"  permitted  snow  and  ice  to 
accumulate,  the  facta  alleged  showing  that 
the  accumulation  was  in  a  short  time  and 
through  natural  causes,  there  being  no  allega- 
tion of  any  facts  constituting  negligence  at  com- 
mon law,  aud  no  ordinance  of  the  cit7  malting 
it  the  duty  of  abutting  property  owners  to 
clear  sidewalks  being  pleaded,  was  ioBulbdeiit. 
since,  in  the  absence  of  contrary  statutory  pro- 
visions, tbe  owner  or  occapaot  of  property  ovea 
no  duty  to  pedestrians  to  keep  the  sidewalk 
free  of  snow  and  ice  accumulating  from  natural 
causes. 

[Ed.  Note. — For  other  cases,  aee  Municipal 
Coroorations.  Cent  Dig.  {  1712;  Pes.  Dig. 
«=^6(2).] 

2.  Municipal  Cobpobationb  <8=' 755(1) — Cakk 

OP  STBBBTS— LlABILITT  OP  CrTT. 
A  city,  as  a  general  rule,  is  primarily  liable 
for  negligence  is  the  care  of  its  streets. 

[Ekl.  Note.— For  otber  cases,  see  Municipal 
CorporatloDB.  Cent.  Dig.  U  15S7,  1580,  l&M: 
Dec.  Dig.  «s»755(l).] 

Department  1.  Appeal  from  Superior 
Court.  King  County;   Everett  Smith.  Judge 

Action  by  Joseph  Zellers  against  Seattle 
Lodge,  No.  92,  Benevolent  aud  Protective  Or- 
der of  Elks,  and  another.  From  a  Judgment 
of  dismissal,  plaintiff  appeals.  Judgment  af- 
firmed. 

J.  P.  Ball  and  Wm.  T.  C.  ball,  both  of  Seat- 
tle, for  appellant  Geo.  H.  Bummens.  Gea 
F.  Aust,  and  Farrell,  Kane  &  Stratton,  all  itf 
Seattle,  for  respondents. 

PER  CURIAM.  Action  for  personal  Inju- 
ries. It  is  alleged  in  the  complaint,  in  sub- 
stance, that  tbe  Elks'  Investment  ft  Construc- 
tion Company,  a  corporation,  is  the  owner  of 
a  lot  and  building  located  at  tbe  southwest 
comer  of  Fourth  avenue  and  Spring  styeti 
in  the  city  of  Seattle;  that  Seattle  Lodge. 
No.  92,  Benevolent  and  Protective  Order  of 
Elks,  a  voluntary  unincorporated  assocladoc 
was  the  lessee  in  iiossession  of  the  premises: 
that  Fourth  avenue  and  Spring  street  are  pub- 
lic highways  and  principal  thoroughfares  of 
the  city  with  a  decided  downward  i^tdi  tnm 
Fourth  avenue  on  Spring  street  westward; 
that  during  the  first  three  days  of  Febrnar;. 
1010,  the  dty  of  Seattle  was  virited  by  a 
heavy  snow  storm  .with  thaws  and  fteezes. 
which  covered  the  streets  and  ridewalks  of 
the  city  with  snow  and  ice  to  a  great  depth: 
that  defendants  "carelessly,  negligently,  and 
unlawfully"  allowed  such  snow  and  tee  to  s'^ 
cumulate  and  be  on  the  sidewalk  adjoining 
their  premises;  that  on  February  4. 
plaintiff  while  walking  along  Spring  street 
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adjoining  defendants*  premises  slipped  m  the 
snow  and  Ice,  fell,  and  sustained  Injuries  for 
which  he  demands  judgment  in  the  siim  of 
¥10,700.  The  court  sustained  a  general  de- 
murrer to  the  complaint  Plaintiff  refusing 
to  plead  further,  a  judgment  of  dismissal  was 
entered.   PlalnUtF  appealed. 

[1]  Appellant  argues  that,  because  the  com- 
plaint charged  that  respondents  "carelessly, 
negligently,  and  unlawfully"  permitted  the 
snow  and  See  to  accumulate,  the  court  erred 
In  sustaining  the  demurrer.  This  presents 
the  sole  question  for  our  determination. 

It  will  be  noticed  that  the  facts  alleged 
show  that  the  snow  and  loe  accumulated  In 
a  short  time  and  through  natural  causes. 
There  is  no  allegfltlon  of  any  facts  constitut- 
ing negligence  at  comtnon  law.  Grlswold  v. 
Camp,  149  Wis.  399,  135  N.  W.  754.  Nor  Is 
there  pleaded  any  ordinance  of  the  city  mak- 
ing it  the  duty  of  the  abutting  property  own- 
er to  keep  the  sidewalks  clear  of  snow  and 
ice  so  accumulating,  and  we  bare  no  statute 
imposing  such  duty.  The  general  allegation 
that  respondents  carelessly,  negligently,  aod 
unlawfully  permitted  snow  and  ice  to  ac- 
cumulate is  therefore  unsupported  by  any 
specific  allegation  of  fact  It  Is  a  mere  con- 
clusion not  following  from  any  at  the  facts 
alleged.  The  law  is  thus  succinctly  express- 
ed in  13  R.  a  L.  p.  415,  f  8a: 

"In  the  absence  of  a  statutory  provision  to 
the  contrary,  the  owner  or  occupant  of  prop- 
erty owes  no  duty  to  pedestrians  to  keep  the 
sidewalk  in  front  of  it  free  from  tee  and  snow 
coming  thereon  from  natural  causes,  or  to 
guard  against  the  risk  of  accident  by  scatter- 
ing asbes  or  using  other  like  precaotiong,  and 
wiU  not  be  liable  in  damages  to  persons  in- 
jured by  reason  of  his  failure  to  do  so." 

The  text  quoted  Is  amply  sustained  in  all 
of  Its  breadth  by  the  authorities.  Hartford 

Talcott  48  Conn.  625,  40  Am.  Rep.  189; 
Ktrby  r.  Boylston  Market  Ass'n,  14  Gray 
(Mass.)  249,  74  Am.  Dec.  682;  Dahlln  t. 
Walsh.  192  Mass.  163.  77  N.  B.  830,  6  L.  a 
A.  (N.  S.)  615;  McGrath  t.  Mlseh,  29  R.  I. 
49,  69  Atl.  8.  182  Am.  St  Bep.  798;  City  of 
New  Castle  r.  Kurtz,  210  Pa.  183,  S9  AtL  989, 
69  L.  B.  A.  488,  106  Am.  St  Bep..  798, 1  Ann. 
Cas.  943,  and  note;  Brown  v.  Wysong,  1 
App.  DlT.  423.  37  N.  T.  Supp.  281;  Hunter 
T.  Wanamaker  (Pa.)  2  AtL  607  ;  28  Gyc.  143& 
No  authority  to  the  contrary  has  been  dted, 
and  we  know  of  none. 

[21  This  Is  not  a  case  Involving  an  artificial 
'  turning  of  water  onto  a  street  which  by  freez- 
ing created  a  dangerous  condition  amounting 
to  a  nuisance  produced  through  the  agency 
of  the  property  owner.  Nothing  of  the  kind 
Is  alleged.  A  city  Is,  of  course,  as  a  general 
rule,  primarily  liable  for  negligence  in  the 
care  of  Its  streets,  but  even  as  against  the 
dty  the  facts  here  alleged  would  hardly 'sus- 
tain the  conclusion  of  negligence.  Calder  v. 
Walla  Walla,  6  Wash.  377,  33  Pac.  1054; 


Taylor  t.  Spokane,  01  Wash.  629,  158  Pac. 
478;  Grlswold  v.  Camp,  supra. 

Even  had  we  a  statute  requiring  the  prop- 
erty owner  to  remove  from  abutting  side- 
walks natitfal  accumulations  of  snow  and  ice. 
or  had  a  violation  of  an  ordinance  to  that 
effect  been  pleaded,  there  would  stlU  be 
grave  doubt  whether  under  the  authorities 
a  neglect  of  that  du^  .would  of  itself  create 
a  llaUlity  against  it  In  favor  of  Individuals. 
Hartsell  v.  City  of  Ashevllle,  164  N.  G.  193. 
80  S.  B.  226;  Grtswold  v.  Camp,  supra.  See, 
also,  note.  6  L.  R.  A.  (N.  S.)  616.  We  reserve 
the  decision  of  that  question  until  we  meet 
a  case  presenting  it 

In  any  view  of  the  matter  the  complaint 
here  failed  to  state  a  cause  of  adlon. 

Judgment  affirmed. 


(H  Wash.  1) 

OILMAN  V.  BRUNTON  et  nx.    (No.  13404.) 

(Supreme  Court  of  Washington.   Dec.  26, 1916.) 

1.  Spbcifio    Pebfobmancb    ^29(2) —  E'n- 
FOBCEAnuc   Contracts  —  Debcbiption  or 

Lands. 

In  an  agreement  for  an  exchange  of  Innda,  a 
description  of  property  of  one  party  as  48  acres 
bounded  on  the  north  by  a  creek  and  situated 
about  one  mile  east  of  a  certain  town,  "being 
the  same  property  conveyed"  to  -the  owner  by  a 
third  party,  held  too  indefinite  for  specific  per- 
formance, since  parol  evidence  would  be  neces- 
sary to  assist  in  determining  what  deecription 
was  to  be  Incorporated  In  the  decree  for  specific 
performance. 

(F.d.  Note.— -Fw  other  cases,  see  Specific  Per- 
formance. Cent  Dig.  H  71-73.  75-82;  Dec.  D^. 
«»29(2).] 

2.  Spbcifio    Pebfobuancb    <9s>92(1>—  Peb- 
rormance  bt  plaintiff. 

In  suit  for  specific  performance  where,  when 
plaintiff  tendered  deed  to  the  property  from  a 
third  party,  the  property  stood  in  plalntifTs 
name,  and,  although  uie  contract  called  for  de- 
livery of  abstract  within  10  days,  and  time  was 
of  the  essence,  plaintiff  had  not  furnished  the 
abstract  10  months  after  the  contract,  his  de- 
fonlt  in  tendering  due  performance  barred  re- 
covery. 

[Ed.  Note.— For  other  cases,  see  Spedfie  Per- 
formance, Cent  Dig.  SI  233-242% ;  Dea  Dig. 

8.  Specific    Pbbfobicanob  «=s»16— Unpaib- 

NEss  OF  Contract. 
A  land  exchange  contract  wiU  not  be  spe- 
cifically enforced  where  it  appears  plaintiff  is 
seeking  to  compel  defendant  to  carry  out  a  con- 
tract meguitable  aa  to  him. 

[Ed.  Note.— For  other  eases,  see  Spedflc  Per- 
formance, Cent  Dig.  H  20.  86,  36;  Dec.  Dig. 

*=»ie.] 

Department  1.  Appeal  from  Superior 
Court,  Clarke  County;  R  H.  Back,  Judge. 

Action  hy  D.  E.  Oilman  against  W.  B. 
Brunton  and  wife.  From  decree  for  defend- 
ants, plaintiCF  appeals.  Affirmed. 

Walter  G.  Hayes,  of  Portland,  Or.,  and 
Miller  &  Wilkinson,  of  ^'ancouver,  for  appel- 
lant McMnster,  Hall  &  Drowley,  of  Van- 
couver, for  respondents. 
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PER  CURIAM.  On  Norember  1, 191S,  the 
plain  till  aud  defepdants  entered  into  the 
following  agreement: 

"This  agreement,  made  and  entered  Into  this 
Ist  day  of  November,  1913,  by  and  between  W. 
B.  BruntoD  and  Opal.  M.  Bruntoo,  husband  and 
wife,  hereinafter  kiiown  as  the  party  of  the  first 
part,  and  W.  L.  Twltcfaell,  hereinafter  known 
as  the  party  of  the  second  part,  witnesseth: 
Whereas.  W.  B.  Brunton  and  Opal  M.  Bruntoo, 
purties  of  the  first  part,  are  the  owners  in  fee 
simple  of  the  following  bounded  and  described 
property  situated  in  the  county  of  Clark,  state 
of  Washington,  48  acres,  more  or  less,  bounded 
on  the  north  by  Cedar  creek  and  situated  about 
one  mile  east  of  Etna,  Wash.,  said  pnHperty 
being  the  same  property  conveyed  to  the  part^ 
of  the  Brst  part  by  W.  Tbte  and  wife  in  1912. 
Whereas,  W.  L.  Twitchell,  party  of  the  second 
part  is  the  owner  in  fee  simple  of  the  following 
described  real  and  personal  property,  situated 
in  the  county  of  M<»tow,  stats  of  Oregon:  360 
acres  of  land  in  section  8,  Twp.  3  south  of  range 
26  east  of  the  W.  M.  Also  the  following  per- 
sonal property:  4  horses,  2  sets  of  harness;  1 
erain  drill,  1  four  section  barrow;  one  2  bot- 
tom plow ;  1  walking  plow;  1  header ;  2  wagons; 
fanning  mill.  Whereas,  the  parties  of  the  first 
part  are  anxious  to,  and  have  this  day  ofifercd 
to  exchange  their  land  herein  described,  for  the 
land  and  personal  property  of  the  par^  of  the 
second  part  herein  described,  said  property  of 
the  parties  of  the  first  part  to  be  subject  to  a 
mortgage  of  JSOO.OO  with  interest  paid  up  to 
date.  Said  property  of  the  party  of  the  second 
part  herein  flps^ribed  to  be  subject  to  an  in- 
mimbranee  of  $8100.00  which  the  parties  of  the 
first  part  agree  to  assume;  said  incumbrance 
1o  be  in  the  form  of  a  contract  note:  said  note 
to  be  paid  as  follows:  One  half  of  all  the  grain 
raised  to  be  delivered  to  the  Heppner  Ware- 
house &  MtlliuK  Co.'8  Warehouse,  at  Heppner, 
Or.,  free  and  clear  from  all  expense,  and  to  be 
sold  and  the  proceeds  to  apply  on  said  note. 
First.  The  interest  to  be  paid,  and  the  balance 
applied  on  the  principal.  Said  note  to  draw 
interest  at  the  rate  of  &fc)  per  annum  on  the 
sum  of  $3000.00  which  is  now  a  Hen  on  said 
property,  and  at  the  rate  of  6%  per  annum  on 
the  balance  of  $51.00.00,  Whereas,  the  party 
nf  the  second  part  is  anxious  to  acoppt  the 
terms  of  and  exchange  properties  as  offered  by 
the  parties  of  the  part,  to  make  such  trade:  In 
consideration  of  the  premises  and  the  agree- 
ments of  the  parties  herein  contained,  and  of 
ten  {?1fl.OO)  dollars,  paid  by  each  of  them  to 
the  other  this  day  to  bind  the  bargain,  the  re- 
ceipt of  which  sum  is  hereby  acknowledged,  we 
do  hereby  undertake,  promise  and  agree  to  ex- 
change our  respective  properties  as  described 
herein,  one  for  the  other  and  the  parties  of  the 
first  part  agree  to  furnish  an  abstract  of  title 
of  their  lands  within  10  days  from  the  date 
hereof,  showing  a  fee-simple  title,  subject  to 
the  incumbrance  herein  mentioned,  and  they 
further  agree  to  give  a  warranty  deed  to  the 
party  of  the  second  part  for  said  land,  subject 
to  said  incumbrance  to  be  assumed  by  the  party 
of  the  second  part.  The  party  of  the  second 
part  agrees  to  execute  and  deliver  to  the  party 
of  the  first  part  a  warrant:^  deed  for  said  above- 
described  property  conveying  the  same  in  fee 
simple,  subject  to  the  above-mentioned  incum- 
brance to  be  assumed  by  the  party  of  the  first 
part.  The  party  of  the  second  part  also  agrees 
to  furnish  an  abstract  of  title  of  his  lands  with- 
in 10  days  from  the  date  hereof,  showing  a  fee- 
simple  title,  subject  to  the  incumbrance  herein 
mentioned.  '  It  is  further  understood  and  agreed 
by  and  between  the  parties  hereto,  that  said 
deeds  of  the  parties  herein  shall  be  executed 
and  tendered  to  the  other  party  within  30  days 
from  the  delivery  of  the  abstracts,  and  each  of 
the  parties  hereto  undertake,  promise  and  agree 
to  folly  consummate  laid  exchange  oi  propertieB 


within  30  days  from  the  date  of  recdving  said 
abstract,  and  neither  party  hereto  shall  hare 
the  right  or  authority  to  withdraw  from,  or  re- 
fuse to  complete  said  exchange  of  properties  for 
any  cause  whatever,  except  where  the  title  to 
some  of  the  property  to  be  exchanged  shall  be 
objected  to  as  unmerchantable,  and  such  objec- 
tions, if  any,  shall  be  reduced  to  writing  and 
personally  served  upon  the  other  party,  his 
agent  or  attorney,  and  if  any  objections  are 
found  to  the  title,  the  owner  of  the  land  is 
hereby  given  30  days,  in  which  to  clear  such  ob- 
jections, and  if  cleared  the  exchange  of  proper- 
ties shall  be  consummated  within  10  days  there- 
after, and  this  contract  shall  be  fuUj  consum- 
mated. The  time  in  which  each  of  the  parties 
are  to  perform  the  acts  and  things  herein  agreed 
upon  is  hereby  declared  to  be  of  the  essence  of 
this  agreement  In  witness  whereof  the  parties 
have  hereunto  set  their  hands  and  seals  in  du- 
plicate the  day  and  year  first  above  writtxn. 

"W.  B.  Brunton.  [Seal.] 
"Opal  M.  BmnUm.  [Seal.] 
"D.  E.  Oilman.  [SeaL] 
"Witness;  P.  E.  Alvord." 

The  parties  did  not  exchange  deeds  nor 
do  anything  else  in  furtherance  of  the  con- 
tract, except  that  about  November  15,  1913, 
defendants  entered  Into  possession  of  tbe 
Morrow  county  land  and  undertook  its  cul- 
tivation. Coming  to  a  realization  that  they 
had  not  received  what  they  bargained  for, 
the  defendants,  about  September  1,  1914, 
abandoned  the  Oregon  pro[>erty,  moved  back 
to  their  Clarke  county  farm,  and  refused  to 
carry  out  the  contract  of  exchange.  The 
plalutiflf  at  ouce  brought  an  action  for  spe- 
cldc  performance.  Prom  a  decree  dismiss- 
ing the  action,  plaintiff  appeals. 

[1]  The  contract  was  so  Indefinite  and  nn- 
certnin  in  some  of  Its  terms  that  appellant 
found  himself  under  the  necessity  of  includ- 
ing an  action  for  Its  reformation  as  a  pre- 
liminary to  its  specific  performance.  TTie 
agreement  recites  that  one  W.  L.  Twitchell, 
as  the  on-ner  of  the  fee-simple  title  to  the 
Oregon  land,  is  one  of  the  contracting  par- 
ties, while  the  agreement  with  the  Brunton* 
is  executed  by  D.  B.  Oilman,  instead  of  by 
Twitchell.  The  Oregon  land  Is  also  describ- 
ed as  360  acres  in  "section  3,  Twp.  3  south 
of  range  26  east  of  the  W.  M.,"  whUe  in  fact 
but  120  acres-  of  the  land  involved  He  in 
section  3,  and  the  balance  of  240  acres  lies 
In  section  4  of  the  same  tovrnshlp  and  range. 
It  may  be  conceded  that  the  appellant  waa 
entitled  to  a  reformation  in  these  particulars, 
since  the  evidence  showed  that  respondents 
were  put  In  possession  of  the  right  lands, 
and  that  they  were  Informed  that  appellant 
was  the  real  owner,  although  the  record  title 
was  at  the  time  in  the  name  of  TwitdielL 
But,  conceding  the  foregoing  defects  to  have 
been  duly  corrected  so  as  to  warrant  spe- 
dSc  perforamnce,  the  agreement  la  still  de- 
fective, In  that  the  Brunton  land  la  not  saf- 
fldently  described  to  admit  of  Its  id«itlftca- 
tlon  without  resort  to  parol  teaUmony.  Ttut 
description  Is  as  follows: 

"The  following  described  property  sltnated  in 
Clarke  county,  state  of  Waatungtm,  48  wrca 
more  or  less  bounded  upon  norUi  by  Cedar 
creek  and  aitoated  abont  tme  mile  east  of  Etna, 
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Wash.,  said  property  being  the  same  property 
conveyed  to  the  party  of  the  first  part  hy  W. 
Tate  and  wife  in  1912." 

While  It  is  the  law  that  a  reference  in  a 
contract  or  deed  to  another  instmment  which 
contains  a  description  of  the  property  Jus- 
tifies the  examination  of  the  two  Instruments 
together  for  the  purpose  of  identifying  the 
particular  property  referred  to,  the  descrli)- 
tion  herein  does  not  come  within  the  rule. 
The  reference  is  not  to  an  Instrument  con- 
taining a  sufficient  description,  but  merely 
declares  the  property  is  "the  same  prc^erty 
conveyed  to  tbe  party  of  the  first  part  [Brun- 
tons]  by  W.  Tate  and  wife  in  1912."  Parol 
evidence  would  be  necessary  to  assist  in  de- 
termining what  description  was  to  be  incor- 
porated in  the  decree  for  specific  perform- 
ance. In  Thoijipson  v.  English,  76  Wash, 
23.  135  Pac.  664,  in  a  case  Involving  a  some- 
what similar  description,  this  court  said: 

"The  description  of  the  property  as  contain- 
ed in  tbe  contract  was,  'Seventy-nine  acres  in 
section  SO.  township  2  M.,  range  3  E.  W.  M., 
Clnrbe  Co.,  Wn.  Owner,  A.  E.  English.'  It 
will  be  observed  that  this  description  does  not 
specify  which  79  acres  in  section  30  wna  intend- 
ed. To  ascertain  this  fact,  resort  must  he  had 
to  oral  testimony.  The  description  given  cannot 
be  applied  to  any  definite  property." 

The  fact  that  appellant  was  in  possession 
of  the  deed  from  the  Tates  to  the  Brontons, 
in  which  the  Bmnton  property  was  correct- 
ly described  would  be  immaterial,  in  view 
of  iJrunton's  testimony  that  he  did  not  de- 
liver the  deed  with  the  contract  and  Gilman's 
testimony  that  he  did  not  know  how  or  when 
he  came  Into  possession  of  the  Tate  'deed. 
We  hold  that  the  description  of  the  Clarke 
county  land  of  the  Bruntons  was  too  indef- 
inite for  specific  performance. 

[2]  Further,  we  do  not  thinfe  appellant 
showed  any  title  in  himself  such  as  a  court 
of  equity  would  compel  the  respondents  to  re- 
ceive. The  respondents  denied  the  allegation 
of  the  complaint  that  appellant  w^s  the  own- 
er of  the  property.  Appellant  testified  he 
was  the  owner,  but  the  court  did  not  receive 
the  evidence  as  proper  proof  of  title.  Ap- 
pellant introduced  In  evidence  an  abstract 
of  title  to  the  property,  which  was  admitted 
only  for  the  purpose  of  showing  tender  of 
the  abstract  and  not  as  proof  of  title.  But 
If  the  fact  were  otherwise,  the  abstract 
would  not  aid  the  appellant  Tbe  appellant 
testified  that  he  tendered  a  deed  for  the  land 
from  Twitchell  to  Brunton  some  time  in 
August  or  September,  1913.  According  to 
the  abstract  of  title,  a  conveyance  of  this 
land  is  shown  as  having  been  made  by  Twitch- 
ell to  GUman  on  March  19,  1913,  thus 
showing  that  at  the  time  Gllman  tendered 
the  Twitchell  deed  the  property  stood  in  the 
name  of  Gtlman  himself.  This  was  not  a 
TaUd  tender.  This  abstract  discloses  fur- 
ther Teculiarlties.  In  March,  1913,  Gllman 
conveyed  the  land  in  controversy  to  Twitch- 
ell for  an  alleged  consideration  of  f9,000, 
and  at  the  aame  Ume  Twitchell  jgave  a  mort* 


gage  back  for  $3,000  as  a  part  of  tbe  same 
transaction.  On  the  same  date  Twltcdiell  re- 
deeded  the  property  to  Oilman  subject  to 
the  $3,000  mortgage.  Then  on  October  20, 
1913,  after  the  land  had  passed  out  of  Twitdi- 
ell's  hands,  the  latter  gave  another  mort- 
gage to  Gllman  for  $6,000.  This  latter  mort- 
gage was  taken  by  Gllman  at  the  time  he 
was  negotiating  with  respondents  for  an  ex- 
change of  properties.  The  transactions  with 
Twitchell  hardly  seem  bona  fide,  but  rather 
as  If  entered  into  for  the  purpose  of  giving 
the  property  a  flctltions  valuation.  It  la  a 
significant  fact  also  that  the  Twitchell  $6,- 
000  mortgage  to  Oilman  was  not  satisfied 
until  September  12.  1914,  which  was  about 
two  weeks  after  the  tender  and  refusal  of 
the  Twitchell  deed  to  Brunton.  In  this  con- 
nection, we  might  add  that  an  abstract  of 
title  was  never  furnished  by  appellant  to 
respondents  until  the  trial,  although  the  con- 
tract called  for  such  delivery  within  10  days 
from  date,  and  me  provision  of  the  contract 
was  that: 

"Tbe  time  in  which  each  of  the  parties  are 
to  perform  the  acts  and  things  herein  agreed 
upon  is  hereby  declared  to  he  of  the  essence  of 
this  agreement." 

The  appellant  has  failed  to  show  that  he 
was  ready,'  able,  and  willing  to  perform. 
The  evidence  shows  respondents  demanded 
the  abstract  several  times,  in  order  to  as- 
certain the  condition  of  the  title  and  close 
up  the  transaction.  At  the  time  the  respond- 
ents abandoned  the  exchange  of  properties, 
some  10  months  after  entering  Into  the  con- 
tract therefor,  the  appellant  had  not  fur- 
nished the  abstract,  and  the  deed  tendered 
by  him  was  Insufficient  as  being 'without  the 
chain  of  title.  It  is  true  the  appellant,  at 
the  time  of  Instituting  this  action,  tendered 
in  court  a  deed  from  himself  to  the  respond- 
ents, but  it  came  too  late  to  constitute  per- 
formance of  a  contract  whldi  made  time  of 
the  essence. 

[3,  4]  As  an  affirmative  defense  to  this  ac- 
tion for  specific  performance,  the  respondents 
sfet  up  that  they  had  been  misled  by  the  rep- 
resentations of  appellant's  agent  that  the 
Gllman  farm  was  worth  $30  per  acre,  that 
they  were  Ignorant  of  values  in  that  locality, 
and  that  they  Informed  Such. agent  they  were 
relying  on  his  knowledge  and  representa- 
tions. Appellant  replied  that  the  laods  were 
fully  worth  that  value,  and,  further,  that 
respondents  went  into  possession  after  hav- 
ing made  a  full  ins[>ectlon  of  tbe  lands.  The 
evidence  shows  that  respondent  W.  B.  Brun- 
ton TiEdted  the  lands  and  spent  two  days  in 
the  examination  of  them  prior  to  signing  the 
contract  At  the  time  of  his  visit  10  acres 
were  pointed  out  to  him  as  rocky  and  unfit 
for  cultivation,  bat  nothing  was  said  to  him 
as  to  the  rocky  character  of  the  remainder 
of  the  soil.  Alter  respondents  went  Into 
possession  and  undertook  to  plow  the  land, 
they  discovered  that  the  land  was  full  of 
rocks  wbidti  wen  not  apparent  oq  the  casual 
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infection  of  tbe  land.  Nelgbboring  fanners 
tesUflecl  as  to  tbe  rocky  character  of  the  soli 
on  this  land  that  It  was  poor  land  and  not 
suitable  for  farming  purposes.  .The  erldence 
on  the  part  of  appellant  was  to  the  eSiect 
that  the  land  was  worth  fn»n  $20  to  $30  per 
acre,  the  latter  flgnre  as  a  basis  for  trading 
purposes.  The  witnesses  In  behalf  of  re^ond- 
ents  testified  the  land  was  worth  only  from 
$10  to  $20  per  acre..  Accepting  from  this 
evidence  $20  per  acre  as  a  fair  valuation, 
the  land  could  not  have  been  worth  more 
than  $7,200.  which,  with  $500  worth  of  per- 
sonal property  Included  in  the  trade,  would 
give  $7,700  as  the  consideration.  Under  the 
terms  of  the  contract  respondents  were  to 
pay  $8,100.  and  also  throw  In  their  COarke 
county  farm,  upon  which  they  put  a  valua- 
tlcm  of  $3,500,  but  tor  wfalcb  appellant  had 
negotiated  a  sale  at  $3,000.  Accepting  the 
latter  ^re  as  a  fair  valuation,  the  con- 
tract shows  that  respondents  were  to  give 
$11,100  for  property  worth  at  the  most  no 
more  than  $7,700.  The  evidence  ^ows  that 
the  respondents  were  utterly  ignorant  of  tbe 
value  of  the  Or^on  lands,  and  that  they  re- 
lied on  the  representations  of  ai^Uanfa 
agent  as  to  such  values,  and  so  informed 
the  agent  The  agent  represented  that  no 
lands  in  Morrow  county  could  be  bought  for 
less  than  $30  per  acre,  and  that  worse  lands 
than  these  had  been  sold  for  $30  and  $38  per 
acre.  The  agent  assumed  to  have  a  knowl- 
edge of  the  value  of  Morrow  county  lands, 
and  his  representations  cannot  be  relegated 
to  the  category  of  mere  opinions  as  to  value. 
Xor  can  it  be  said  that  respondents  are  es- 
topped by  their  examination  of  the  lands  to 
deny  appellant's  right  to  specific  perform- 
ance. This  is  not  a  case  of  rescission  of  an 
executed  contract,  in  which  courts  are  slow 
to  grant  relief  where  the  proof  of  fraud  is 
not  clear  and  convincing  and  tbe  complain- 
ing party  has  already  consummated  the  con- 
tract after  an  Inspection  of  the  land.  It  is 
a  case  where  resort  is  had  to  a  court  of  con- 
science to  enforce  performance  of  an  eiecu- 
tory  contract  which  would  impose  an  in- 
equitable burden  upon  one  of  the  parties.  If 
the  contract  is  shown  to  be  unconscionable, 
inequitable,  and  unfair,  it  Is  the  duty  of  the 
court  to  deny  enforcement,  although  the  evi- 
dence might  not  be  sufficient  to  Justify  re- 
scission in  the  case  of  an  executed  contract 
Taking  the  evidence  most  favorable  to  the 
appellant  tt  discloses  that  he  is  seeking  to 
compel  the  resiwndents  to  pay  for  property 
more  than  $3,000  in  excess  of  its  fair  value. 
Even  if  there  may  not  have  been  actionable 
fraud  on  tlie  part  of  appellant,  still  a  court 
of  conscience  will  not  lend  its  aid  to  the  en- 
forcement of  a  contract  wUch  is  manifest- 
ly unfair.  If  the  appellant  deems  himself 
Injured,  there  remains  to  him  his  remedy  in 
an  action  at  law  for  damages  for  breach  of 
contract    The  law  on  this  subject  Is  well 


expressed  by  one  of  the  standard  text  bocdts 
as  follows: 

"So  a  court  of  equity  will  not  render  Its  aW 
to  enforce  a  contract  which  is  in  any  way  un- 
fair, inequitable,  or  uoconsdODable.  And  gross 
inadequacy  of  consideration  may  be  sufficient  to 
justify  the  court  In  refusing  a  decree  for  specific 
performance,  even  thougrh  uiere  is  no  such  fraud 
or  tbe  like  as  would  require  a  cancellation.  The 
contract  may  be  perfectly  legal,  and  yet  it  will 
not  be  specifically  enforced  if  It  is  unreasonable 
or  uaconscionable,  or  if  its  enforcement  wOI 
work  a  hardship  or  injustice  to  one  of  the  par- 
ties."  Blliott  on  Contracts,  f  2305. 

We  think  that  the  contract  here  sought  to 
be  enforced  is  indefinite  in  its  description  of 
the  Clarke  county  land,  that  the  contract  Is 
unconscionable,  inequitable,  and  unfair  to 
the  respondents,  and  that  appellant  was  In 
default  in  tendering  due  performance  on  tiis 
part  Any  one  of  the  forgoing  defects  Is 
sumdent  of  itself  to  defeat  the  action. 

Tbe  decree  of  the  trial  court  ia  affirmed. 


(B4  Wash,  n) 
BBABJJB  V.  BIRD  et  aL    (No.  13511.) 
(Supreme  Court  of  Washington.  Dec  26, 1916.) 

1.  JUDQlfENT  «=»779<2)— Lnif— FSOFBBTT  Aw- 

FKCTED— Option  Aqbebicbnts. 
Where  a  landowner  ezecates  an  option  con- 
tract of  sale,  he  coadnues  to  be  the  le«al  owner 
BO  long  as  any  part  of  tbe  purchase  price  re- 
mains unpaid  subject  to  the  equitable  right  of 
the  purchaser,  and  is  bonnd  by  the  lien  of  tiie 
Judgment  duly  docketed  against  him  in  tbe  coun- 
ty where  the  land  is  situated. 

[E)d.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  (  1342;  Dec  Dig.  ^779(2).] 

2.  Gabnishubnt  ^»106~Pbopebtt  Subject 
—Funds. 

A  garnishor  can  claim  no  other  or  greater 
interest  in  a  fund  than  the  judgment  debtor 
could  have  claimed. 

[Ed.  Note.— For  other  cases,  see  OamiBhment, 
Cent.  Dig.  8  210;  Dec  Dig.  «=9l05.] 

3.  Judgment  «=>780(3)— Liens— Pbiobities. 
The  rights  of  judgment  debtors  are  subject  to 

the  claims  of  their  judgment  creditors  in  the  or- 
der of  their  priority. 

[Ed.  Note.— For  other  casesi  see  Judgment 
Cent  Dig.  S  1344;  Dec.  Dig.  «=>780(3).] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  J.  T.  Ronald,  Judge. 

Action  for  specific  performance  by  F.  P. 
Searle  against  John  D.  Bird  and  others,  Sno- 
homish Land  Company,  Pacific  Coast  Pii)e 
Company,  and  Frederick  &  Nelson.  Judg- 
ment for  Pacific  Coast  Pipe  Company  and 
Frederick  &  Nelson,  and  the  Snoh(mdsh  Land 
Company  appeals.  Affirmed. 

Wm.  A.  Johnson,  of  Everett  for  appellant 
A.  W.  Buddress  and  Wright,  Kelleher  ft  Al- 
len, all  of  Seattle,  ft>r  reqwndents. 

CHADWICK,  J.  The  respondent  Pacific 
Coast  Pipe  Company  and  the  Snohomish 
Land  Company  are  Judgment  creditors  of 
John  D.  Bird  and  wife.    At  the  time  tbe 
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Judgments  went  obtained,  plaintiff,  F.  P. 
Searle,  had,  and  held,  an  option  agreement 
to  punAase  certain  lands.    The  material 

parts  of  the  agreement  are  as  follows: 

"This  agreemeDt  made  and  entered  into  this 
10th  day  of  Jnne,  1914,  by  and  between  John 
D.  Bird  and  Ida  M.  Bird,  husband  and  wife, 
parties  of  the  first  part,  and  P.  P.  Searle,  party 
of  the  second  part,  witnesaeth:  That  whereas, 
the  parties  of  the  first  part,  have  by  deed  dated 
June  5,  1014,  transferred  and  conveyed  to  the 
party  of  the  second  part,  the  following  describ- 
ed real  estate,  to  wit;  [Omitting  description]. 
And  whereas,  said  transfer,  although  appearing 
on  its  face  to  be  an  absolute  deed  from  parties 
of  the  first  part  to  party  of  the  second  part,  of 
the  property  therein  described  and  heretofore  de- 
scribed herein,  was  intended  as  a  mortgage  ac- 
cordinfc  to  the  following  terms,  conditions  and 
stipulations,  to  wit: 

*  It  is  mutually  agreed  by  and  between  the  par- 
ties hereto,  that  coincident  with  the  signing  and 
delivery  of  this  agreement,  the  Tolt  State  Bank 
has  loaned  to  the  parties  of  the  first  part  on 
their  promissory  note,  the  sum  of  $2,000,  and 
that  the  transfer  to  the  party  of  the  second  part 
hereto,  of  [here  description  of  same  premisesi, 
by  deed  dated  June  5,  1014,  wss  made  to  said 
party  of  the  second  part,  who  is  cashier  of  said 
Tolt  State  Bank,  for  the  purpose  of  securing 
and  as  security  for  said  loan  of  $2,000.  That 
aaid  party  of  the  second  part  holos  the  title  to 
said  above-described  property  as  evidenced  by 
said  deed,  in  trust,  for  the  use  and  benefit  of  the 
Tolt  State  Bank,  as  such  security. 

"It  is  farther  mutually  agreed  hy  and  between 
the  parties  hereto,  that  the  party  of  the  second 
part  hereto  baa  and  be  is  hereby  given  an  option 
to  purchase  said  real  estate  during  any  time 
hereafter,  on  or  before  one  rear  from  date  for 
the  price  here  and  now  agreed  upon,  to  wit:  The 
sum  of  |4,000. 

"It  is  further  mntually  agreed  that  if  the  par- 
ty of  tbe  second  part  hereto  exercises  bis  option 
to  purchase  said  premises,  that  they  shall  be  de- 
livered to  him  free  and  clear  of  all  liens  and 
incumbrances  whatsoever,  except  the  $2,000 
mortgage  thereon,  which  be  hereby  agrees  to  as- 
sume as  a  part  of  the  purchase  price. 

"It  is  further  matually  agreed  by  and  between 
the  parties  hereto  that  this  agreement  nor  any 
interest  therein  is  not  assignable  by  the  parties 
of  the  first  part  hereto,  wilJboat  tbe  written  con- 
sent of  the  parties  of  tbe  second  part  hereto 
first  had  and  obtained,  while  there  are  any  rec- 
ord liens  against  said  property  other  than  the 
mortgage  to  Tolt  State  Bask  herein  r^erred  to." 

Plaintiff,  baring  decided  to  ezeidse  his  op- 
tion, made  tender  and  demanded  a  deed, 
whldi,  b^ng  refused,  be  began  this  action  to 
comi>el  a  spedflc  peifonnance,  paying  Into 
the  court  the  amount  he  admitted  to  be  doe, 
and  thereafter,  by  supplemental  complaint, 
making  the  appellant  and  respondent  parties 
thereto.  The  respondent  answered,  setting 
up  Its  Judgment  and  claiming  a  lien  upon  the 
land  to  the  extent  of  Its  Judgment,  and  ask- 
ing that  tbe  money  paid  into  the  registry  of 
the  court  be  given  to  it  In  the  order  <HF  its 
priority  lA  satisfaction  of  Its  Judgm^t. 
Hbere  were  other  answering  defendants 
claiming  liens,  but  they  do  not  appear  in  this 
court,  and  we  will  not  discuss  their  rights  or 
their  Interest 

Appellant  assumed  a  different  theory  of 
the  law  govenilng  the  transaction  between 
plaintiff  and  defendants,  and  accordingly 
caused  a  writ  of  garnishment  to  be  Issued, 


directed  to  pMnUff,  claiming  that  he  bad  in 
his'  possession  and  cmitrol  moneys  and  prop- 
erty belonging  to  the  defendants  Bird.  The 
garnishment  is  predicated  upon  the  theory 
that  an  absolute  deed  had  been  made  by  Bird 
to  Searle,  and  that  the  legal  title  was  In 
Searle ;  that  tbe  Birds  had  no  more  than  an 
equitable  Interest  in  the  land  to  which — un- 
der the  statute  (Rem.  Code  1915,  f  445),  pro- 
riding  that  a  Judgment  is  a  lien  only  upon 
the  legal  title  or  an  estate  of  Inheritance — no 
lien  would  attach  (Phcsnlx  Mining  Co.  r. 
Scott,  20  w;ash.  48,  64  Pac.  777):  and  that 
appellant,  being  first  in  time  with  its  gar- 
nishment, is  entitled  to  recorer. 

[1]  We  bare  not  been  farored  with  a  state- 
ment of  facts.  The  case  comes  to  us  with  the 
rights  of  the  plaintiff  Searle,  and  def^dants 
Bird  defined  by  tbe  loan  and  the  option  agree< 
mei^  The  description  in  the  t^lon  agree- 
ment of  a  deed  theretofore  ezecated  as  an 
"absolute  deed"  Is  a  conclusion  of  the  parUes 
and,  in  the  absence  of  a  showing  to  the  con- 
trary, we  will  not  say,  In  tbe  light  of  other 
provisions  in  the  option  agreement  which  was 
recorded  a  few  days  after  Its  execution,  and 
the  subsequent  conduct  of  the  parties,  that  it 
was  their  Intent  to  pass  tbe  legal  title  to  the 
lands,  but  hold,  rather,  tbat  tbe  legal  title 
was,  at  all  times,  in  tbe  defendants  Bird,  and 
subject  to  tbe  lien  of  any  judgment  obtained 
against  them. 

The  deed  may  nerer  have  been  delivered, 
or  it  may  hare  been  redelivered  upon,  or  aft- 
er, the  execution  of  the,  option  agreement  It 
was  never  recorded,  and  beyond  all  these 
things,  the  very  subject-matter  of  tbe  suit 
of  plaintiff  is  to  compel  tbe  execution  of  a 
deed.  There  was  no  showing  that  the  rights 
of  the  parties  did  not  rest  In  tbe  option 
agreement  and  that  alone.  That  they  did, 
must  necessarily  be  so  for  tbe  lower  court 
has  found,  as  a  fact,  that  tbe  legal  title  was, 
at  all  times,  In  the  defendants  Bird. 

The  rights  of  the  original  parties  to  the 
transaction  depending  upon  the  option  agree- 
ment, tbe  case  falls  within  the  rule  of  Tieton 
Hotel  Co.  V.  Manbeim,  75  Wash.  641, 135  Pac. 
658,  Ibtke  T.  Continental  Life  Ins.  Co.,  91 
Wash.  342,  167  Pac.  866,  and  cases  there 
cited. 

.  [2,  3G  Furthermore  It  Is  a  rule  established 
in  tills  state  that  a  garnishor  can  claim  no 
other  or  greater  Interest  In  a  fund  than  the 
Judgment  debtor  conld  have  claimed.  The 
rights  of  tbe  Judgment  debtors  in  the  land 
are  subject  to  tbe  claims  of  their  Judgment 
creditors  In  the  order  of  their  priority.  The 
respondent  is  first  In  time,  and  therefore  first 
in  light.  20  Cyc.  p.  1060;  BelUngb&m  Bay 
Boom  Ca  r.  Brisbols,  14  Wash.  173,  44  Pac. 
153.  46  Pac  238;  Beaston  t.  Portland  Trust 
&  Sar.  Bank,  89  Wash.  GSl,  155  Pac.  1^. 

Much  of  the  briefs  Is  given  up  to  the  legal 
effect  of  certain  deeds  executed  by  defend- 
ants Bird  to  a  brother,  which  are  dated  at  a 
prior  tlm^  but  recorded  subsequently  to  the 
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entry  of  the  several  Judgments.  These  deeds 
were  <^uUlenged  and  found  by  the  court  to'  be 
fraudulent  as  against  the  rights  of  the  Judg- 
ment  creditors.  Without  a  statement  of 
facts,  we  caimot  Inquire  Into  this  phase  of  the 
controversy.  We  must  acc^  the  flndli^  of 
the  court  as  final. 
Judgment  affirmed. 

MORRIS,  a  J.,  and  MAIN,  MOUNT*  and 
ELLIS,  33„  concur. 


(M  Wasb.  !8) 

FAIRBANKS  v.  SHADT  BROOK  MILLING 
CO.   (No.  13621.) 

(Supreme  Court  d  Washiogton.  Dee.  26. 1016.) 

1.  Abatement  aho  Bbtital  C=nl  Ahoth- 
EH  Action  Pindino— iDBimTT  of  Cause 
OP  Action. 

Before  an  action  will  be  abated  on  tlie 
grouDtl  of  another  action  pending,  it  moat  ap- 
pear that  there  is  an  identity  of  subject-matter, 
and  that  the  relief  sought  in  tbe  second  suit  is 
the  same  as  in  the  6rst  suit,  or  that  a  judg- 
ment on  the  merits  would  be  conclusive  between 
the  parties  and  could  be  pleaded  in  bar  of  tbe 
second  action;  a  substantial  difference  in  relief 
sought  being  sufficient  to  overcome  tbe  bar. 

[Ed.  Note.~For  other  cases,  see  Abatement 
and  ReviTal,  Gent  Dig.  H  25-38;  Dec  Dig. 

2.  Abatbuknt  and  Bbvital  «=>5— Another 
Aonon  Pkrdino— Bbhedies  aftbb  Jvdo- 

HBNT. 

Where  an  action  has  been  prosecuted  to 
judgment,  the  remedy  incident  to  the  collection 
of  that  judgment,  whether  by  garnishment  or 
by  creditor's  bill,  is  not  an  Independent  action 
and  the  judgment  creditor  may  lawfully  pursue 
all  available  remedies  to  work  a  satisfaction  of 
its  judgment  and  neither  one  can  be  pleaded  in 
abatement  of  the  other. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Bevival,  Cent  Dig.  fg  27-30,  99-101;  Dec; 
Dig.  «»5.] 

3.  Abatkhent  and  Betival  4=>6— ANorrnEB 
Action  Pen  din q— Effect  of  Motion  to 
Abate. 

On  motion  to  abate  because  of  another  ac* 
don  pending,  the  action  Brst  In  time  will  stand 

88  ogninst  the  motion. 

[Ed.  Note. — For  other '  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  32-^;  Dec.  Dig. 
®=»6.J 

4.  Abatement  and  Bevivai.  «=»5  — Anoth- 
EB  Action  PENniNo— Idbntitt  of  Cause  of 
Action. 

As  a  garnishment  proceeding  is  a  proceeding 
in  rem,  if  trrnt«]  as  an  original  proceeding  It 
could  not  conflict  with  an  action  in  personam 
to  reach  property  in  the  hands  of  a  third  person 
in  fraud  of  the  judgment  creditor  until  satis- 
faction is'  obtained  on  one,  and  therefore  nei- 
ther can  be  pleaded  in  abatement  of  tbe  other. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  H  27-^;  Dec.  Dig. 
^=96.] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mackintosh, 
Judge. 

Action  by  F.  M.  Fairbanks  against  the 
Garden  City  Milling  Company.  There  was  a 
Judgment  for  plaintiff,  who  thereafter  caused 
garulkiliment  to  issue.   The  garnishee  defend- 


ant paid  the  fund  Into  court  alleging  that 
the  Shady  Brook  Milling  Company,  claimed 
an  Interest  Up<m  petition  of  plalntifl,  the 
Shady  Brook  Milling  Company  was  ordered 
to  Intenilead  tor  the  fund.  From  a  Judgment 
directing  that  the  fund  be  paid  to  plaintiff, 
the  interpleadlnc  defendant  a^ieals.  Af- 
firmed. 

Benton  Embree,  of  Seattle,  for  appellant 
J.  Orattan  O'Bryan,  of  Seattle,  for  respmd- 
ent 


CHADWICK,  J.  On  May  10,  1915,  re- 
spondent, Fairbanks,  obtained  a  Judgment 
against  the  Garden  City  Milling  Company,  a 
corporation.  The  Garden  City  Milling  Com- 
pany had,  at  some  time  prior  to  the  rendition 
of  the  Judgment,  sold  all  of  Its  assets,  in- 
cluding outstanding  accounts,  to  the  Sliady 
Brook  Milling  Company.  In  June,  1915.  re- 
spondent began  an  action  in  the  superior 
court  of  Walla  Wtalla  county  against  the 
Shady  Brook  Milling  Company  setting  forth 
its  Judgment  against  the  Garden  City  Milling 
Company,  an  execution  returned  nulla  bona, 
and  that  the  transfer  of  Its  assets,  by  the  Gar^ 
den  City  Milling  Company  to  the  Shady  Brook 
Milling  Company,  was  in  fraud  of  the  rights 
of  creditors,  and  praying  that  the  Shady 
Brook  Milling  Company  be  held  to  account 
for  the  property  so  conveyed  to  it  tn  the  ex- 
tent of  saUsfying  the  Judgment  theretofore 
retumed  in  the  King  county  court- 
Thereafter,  and  while  the  case  was  pend* 
Ing  In  the  Walla  Walla  court,  upon  demurs 
rer  to  the  complaint,  respondent  caused  a 
writ  of  garnishment  to  be  issued  upon  his 
Judgment  theretofore  obtained  in  the  superior 
court  of  King  county,  and  directed  to  the 
Western  Produce  Company  of  Everett,  Wash. 
The  Western  Produce  Company  answered, 
admitting  its  liability  to  the  Garden  City 
Milling  Company,  and  alleging  further  that 
the  amount  so  owing  by  It  was  claimed  by 
the  Shady  Brook  Milling  Company  as  the 
assignee  of  tbe  Garden  City  Milling  Com- 
pany. WhereupcHi  It  paid  the  amount  so 
owing  Into  the  registry  of  tbe  court  Pend- 
ing these  proceedings,  counsel  for  tbe  Shady 
Brook  Company  ^ther  withdrew  his  demurs 
rer,  or  permitted  it  to  be  overruled  by  the 
superior  court  of  Walla  Walla  county,  and 
thereupon  answered  to  the  marlta. 

Wlien  the  answer  of  tbe  garnishee  In  King 
county  came  In,  respondent  obtained  an  order 
of  the  court  requiring  the  Shady  Brook  Mill- 
ing Company  to  come  into,  and  Interplead,  in 
the  garnishment  proceeding.  It  answered, 
pleading,  among  other  things,  that  the  ac- 
tion In  King  county  should  abate  because  of 
a  prior  action  pending  between  the  same  par- 
ties In  the  same  cause  In  Walla  Walla  coun- 
ty, that  Is,  the  action  upon  the  judgment 
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theretofore  obtained  against  the  Garden  City 
Milling  Company  In  King  county. 

The  court  t)elow  made  findings  that  the  as- 
sets of  the  Garden  City  Milling  Company 
bad  been  transferred  in  fraud  of  the  rights 
of  creditors,  and  directed  that  the  amount 
paid  into  the  r^lstry  of  the  coart  by  the 
garniahee  be  turned  over  to  tbe  respondent 
in  satisfaction  of  his  Judgment. 

Appellant  contends  that  there  Is  another 
action — the  Walla  Walla  suit — spending  be- 
tween the  same  parties  in  the  same  cause, 
and  calls  our  attention  to  the  fact  that  not- 
witbstandlng  otber  findings  and  the  judg- 
ment of  the  court  below,  It  was  there  actu- 
ally 80  held.  Respondent  contoids  that  the 
gamiEdiment  proceeding  la  bat  ancillary  to  Its 
former  Judgment  and  Is  not.  In  any  sense, 
an  action  subsequent  In  time,  or  the  same 
in  dbaracter,  as  the  Walla  Walla  action,  or, 
If  It  be  the  same,  the  King  coonty  action  Is 
first  in  time.  Notwithstanding  tbe  finding  of 
the  court  that  there  was.  at  tbe  time  of  the 
rendition  of  the  judgment,  another  action 
pending,  we  are  Inclined  to  its  conclusion, 
rather  than  to  its  finding,  and  to  hold  that 
respondent  is  entitled  to  recover. 

[1]  There  are  several  familiar  tests  which 
are  resorted  to  hy  the  courts  to  determine 
whether  a  second  action  falls  within  the 
rule  and  is  to  be  abated  as  "another  action 
pending."  It  must  appear  that  there  is  an 
Identity  of  subject-matter,  and  that  the  re- 
lief sought  in  the  second  suit  is  the  same  as 
In  the  first  suit,  or  that  a  Judgment,  If  ren- 
dered on  the  merits,  would  be  conclusive  be- 
tween the  parties  and  could  be  pleaded  in 
bar  of  the  second  action.  A  substantial  dif- 
ference in  the  relief  sought  Is  sufficient  to 
overcome  the  bar.   1  Cya  27,  28.' 

Respondent  had  begun  an  action  against 
tbe  principal  defendant,  and  had  prosecuted 
it  to  Judgment.  The  remedies  Incident  to  the 
collection  of  that  Judgment,  whether  by  gar- 
nishment or  by  creditor's  bill,  cannot.  In  any 
sense,  be  regarded  as  independent  actions 
notwithstanding  respondent  obtained  what 
seems  to  have  been  an  unnecessary  order; 
that  is,  tSmt  sibilant  should  interplead  In 
the  garnishment  proceeding. 

[2]  After  Judgment  obtained  in  the  original 
action,  respondent  cduld  lawfully  pursue  all 
remedies  of  which  he  might  avail  himself  to 
worlc  a  satisfaction  of  his  judgment.  People 
ex  rel.  Granger  t.  Judge  of  Wayne  Circuit 
Court,  27  Mich.  406,  IS  Am.  Rep.  195. 

[S]  It  is  the  action  first  in  time  that  must 
stand  as  against  a  motion  to  abate,  where 
two  actions  are  pending.  Olsm  v.  Seldovla 
Salmon  Co.,  89  Wash.  547,  154  Pac.  1107. 

The  motion  might  be  directed  to  the  action 
pending  In  Walla  Walla  county  to  the  extent, 
at  least,  that  it  would  affect  the  impounded 
money,  but  a  motion  under  the  statute  would 
not  be  available  to  abate  tbe  action  In  King 


county  which  we  regard  as  the  one  prior  In 
time. 

The  action  in  Wlalla  Walla  county  is 
not  a  prior  action  for  the  same  cause  and 
between  the  same  parties.  Tbe  action  In 
King  county  is  to  recover  money ;  the  action 
in  Walla  Walla  county  is  to  reach  property 
in  tbe  liands  of  a  third  party  held  in  fraud 
of  the  Judgment  creditor.  The  one  action  es- 
tablished a  right;  the  other  is  waged  In  the 
pursuit  of  a  remedy.  The  original  charac> 
ter  or  temporal  standing  of  actions  is  not 
changed  by  subsequent  proceedings  liad  in 
either.  It  follows  that  appellant's  cmten- 
tlon,  that  Its  Interplea  In  tbe  garnishment 
proceeding  and  Issue  joined  tliere<m.  makes  an 
original  action  second  in  time  to  the  Walla 
Walla  actlcm,  is  not  sound. 

B.  sued  y.  in  ejectment  Pending  tbe  ac- 
tion y.  died.  After  a  time  B.  proceeded  by 
scire  facias  to  make  y.'s  administrators  par- 
ties. At  the  time  a  former  scire  facias  had 
been  sued  out.  It  was  shown  that  the  first 
scire  facias  had  been  dismissed  since  the 
issuing  of  the  second,  but  this  is  not  materi- 
al to  our  inquiry  as  will  be  seen  by_  reference 
to  the  case  (Heath  et  al.  v.  Bates,  70  Ga.  633), 
for  the  court  held  that  a  scire  facias  to  make 
parties  (our  statute,  permitting  the  court  to 
compel  an  Interpleader,  performs  the  same 
office)  was  a  proceeding  in  the  original  ac- 
tion and  not  the  commencement  of  a  new  ac- 
tion.  See  I.  O.  J.  49. 

[4]  Or,  if  we  treat  the  garnishment  and 
interpleader  as  an  action  independent  of  the 
original  action  In  King  county,  apiiellant  is  in 
no  better  position.  We  have  frequently  held 
that  a  garnishment  proceeding  is,  In  nature, 
a  proceeding  In  rem.  The  suit  In  Walla 
Walla  Is  an  action  In  personam.  "Proceed- 
ings in  rem  and  in  personam  do  not  neces- 
sarily conflict  with  each  other,  until  satlsftic- 
tlon  is  obtained  In  one,  jind  therefore  cannot 
be  pleaded  in  abatement  of  each  other."  1 
B.  O.  L.  S  4;  Pet^le  ex  rel.  Granger  v.  Judge 
of  Wayne  Circuit  Court  supra. 

Affirmed. 

MORRIS,  C  J.,  and  MAIN.  MOUNT,  and 
BLI/IS,  JJ.,  concur. 


(93  Wash.  620) 

CANTON  LUMBKR  CO.  v.  SEXTON  et  al. 
(No.  13293.) 

(Supreme  Court  of  Waahington.   Dec  12.  1916.) 

1.  Mechanics'  Liens  ®=»24&— Fo&ciblb  EIn- 
tbt  and  £>btaineit— llenuoldebs  —  rsu- 

BOT. 

Under  Rem.  Code  1916.  IS  827.  830,  regu- 
lating forcible  entry  and  detainer  proceedings 
by  a  landlord  against  a  tenant,  and  authorizing 
a  tienbolder  or  person  interested  in  tbe  con- 
tinuance of  the  tenancy,  to  pay  the  amount  of 
the  judgment  into  court  within  a  stated  time, 
and  so  continue  the  leasehold  interest,  a  claim* 
ant  for  material  or  labor  furnished  a  tenant  in 
the  construction  of  a  building  on  leased  prem- 
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iws,  who3e  lien  attached  only  to  the  leasehold 
interest,  cannot  enforce  hia  lien  b;  action  after 
ouBter  of  the  tenant,  bat  can  oul;  obtain  relief 
by  proceeding  in  accordance  witli  said  seotioiis. 

[Ed.  Note.— For  other  cases,  aee  Mechanica* 
Liens,  Cent  Dig.  g  431;  Dec.  Dig.  <S=»24a.] 

2.  Landlobd  and  Tenant  e=j289— FoEciBm 

BNIBY  and  UbTAXNEB— PaBTIKH— LilKiSUOLO- 

EB8— Validity  of  Siatuib. 
Hem.  Code  1915,  §  816,  providing  that,  in 
forcible  entry  and  detainer  proceedings,  no  per- 
son other  tlian  the  tenant  and  subtenant  in  actu- 
al possestuon  need  be  made  a  defendant,  and  sec- 
tions 827,  830,  providing  that  Uenboldera  or  oth- 
ers interested  in  continuing  the  tenancy  may  have 
relief  from  the  judgment  of  forfeitui-e  by  peti- 
tion within  a  stated  time  by  paying  the  rent 
due,  etc.,  are  valid,  and  the  proceedings  con- 
clusiTe  against  lienholdeni,  thougli  they  are 
given  no  notice  thereof. 

lEd.  Note. — For  other  caaea,  see  Landlord  and 
Tenant.  Cent.  Dig.  fi  im;    Dea  Dig- 

3.  Landlobd  and  Tenant  ^=>28»— Fobci- 

BL£   EnTKT  and   DeTAINEB— ItESTOBATJON — 

Statutb— '  'Mat.  ' ' 
The  provision  of  Rem.  Code  1915,  S  827, 
that  a  party  interested  in  continuance  of  ten- 
ancy "may*^  witiiin  a  specified  par  into 
court  the  amount  of  a  Judgment  in  forcible  en- 
try and  detainer  proceedings,  and  the  tenant 
be  thereupon  restored  to  tenancy,  confers  a 
right  and  is  obligutory,  not  merely  directory,  as 
to  time  of  payment. 

[Kd.  I^ote.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  S  l:^Ut>;  Dec  Dig.  •S^* 
289. 

For  other  definitions,  see  Words  and  Phrases, 
If^rst  and  Second  Series,  May.] 

4.  Pleading  4$=s>12](4)— Denial— Matibb  or 

RECOBD— CONSTBUCTIVB  NOTICE. 
A  party  cannot  plead  ignorance  of  a  pablic 
record  to  which  he  has  access. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  i  248;  Dec  Dig.  «=»121(4).] 

6.  Pleadihq  «=9l2]  (4)— Denials— Matteb  of 

RECOB&— CONSTBUCTIVE  NOTICE. 

In  an  action  to  establish  a  lien  against  a 
leasehold  interest  for  labor  and  material  fur- 
nished in  construction  of  a  building,  a  denial 
by  the  plaintiff  on  information  and  belief  of 
tno  judgment  in  forcible  entry  and  detainer 
proceedings  against  the  tenant  is  insufficient; 
the  judgment  being  a  public  record  to  which 
plaintiff  bad  access. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S  248;  Dec.  Dig.  «=>121(4).] 

6.  Appeal  and  Ebuob  ®=3X042(2)— HASHLcaa 
Ebbob-Pleadino— Motion  to  Stbike. 

Error  in  striking  portions  of  a  complaint 
is  not  available,  a  sufficient  statement  of  the 
material  matters  constituting  the  cause  of  ac- 
tion remaining. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Errra:.  Cent  Dig.  {  4213;  Dec  Dig.  ^1042 
(2).] 

7.  Afpeai.  and  Ebbob  ^siIO^SH^Bakmless 
Ebbob. 

In  an  action  to  foreclose  a  materialman's 
lien  against  the  interest  of  a  tenant  of  real 
estate,  where  the  claim  of  lien  sought  to  charge 
the  fee  of  the  property  and  the  complaint  songbt 
to  charge  the  leasehold,  there  was  sucb  a  fatal 
variance  that  an  amendment  of  either  the  claim 
or  the  complaint  was  necessary,  so  that  error  in 
striking  inconsistent  portions  of  the  complaint 
was  not  reversible  error. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error.  CenL  Dig.  |  4213;  Dec  Dig.  «=9l042 
(2).] 


8.  Mechanics'    Liens  <8=>1B8  —  Enfobce- 

HENT— Pleading— Ahen  duent. 
In  an  action  for  the  foreclosure  of  a  ma- 
terialman's lien,  refusal  of  leave  to  tuneud  the 
lien  on  ground  that  an  amendment  would  be 
useless  was  justified,  where  the  lien  was  orig- 
inally filed  charging  the  fee  interest,  and  the 
amendment  as  sought  to  be  made  would  charge 
the  leasehold  interest,  which  had  been  terminat- 
ed by  forcible  eitry  and  detainer  proceedings. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Uens.  Oent.Dig.  H  275-278 ;   DecDig.  «=»158.] 

Department  1.  Appeal  from  Superior 
Court,  Snohomish  Gounty:  Balpb  C  BOl, 
Judge. 

Action  by  the  Canyon  Lumber  Company 
and  others  ugalnst  a  W.  Sexton  and  others 
to  establish  a  lien.  Judgment  on  the  plead- 
ings on  the  motion  of  defendants  Sestoo  and 
wife,  and  plaintiffs  appeal.  Affirmed. 

William  Sheller,  Howard  Hathaway,  and 
Louis  A.  Merrick,  all  of  Everett,  for  appel- 
lants. Sherwood  ft  Mansfield,  of  Everett, 
for  respondents. 

FULLERTON,  J.  On  December  12,  1913. 
the  respondents  0.  W.  Sexton  and  Martha 
Sexton,  his  wife,  leased  to  the  defendants 
Wolf  Mlohelson  and  M.  J.  Walker  two  cer- 
tain lots  in  the  city  of  Everett  for  a  term 
of  fire  years  commencing  on  the  1st  day  of 
January,  1934,  at  a  rent  reserved  of  ¥25  per 
month,  payable  in  advance  on  the  l&t  day  of 
each  and  every  month.  The  lease  provided 
for  a  forfeiture  of  the  term  In  case  of  a 
default  in  the  payment  of  the  rental,  and 
also  provided  that  any  Improvements  made 
by  the  lessees  should  attach  to  and  become 
a  part  of  the  realty.  The  lease  was  duly 
recorded.  The  lessees  entered  Into  possession 
of  the  premises,  and  while  so  in  possession 
caused  to  be  constructed  thereon  a  building, 
for  which  they  became  obligated  for  material 
aod  labor.  Among  the  persons  to  whom 
obligations  were  Incurred  was  the  appellant 
Canyon  Lumber  Company,  which  furnished 
material  of  the  value  of  $1,081.47,  the  appel- 
lant Everett  Shingle  Company,  which  fur- 
nished materials  of  the  value  of  $54,  the 
appellant  A.  Strom,  who  furnished  material 
and  labor  of  the  value  of  $73,  and  the  appel- 
lant R.  H.  Carpenter,  who  furnished  ma- 
terials and  labor  of  the  value  of  $20.30.  The 
obligations  not  having  been  paid,  each  of  the 
materialmen  filed  a  lien  up<m  the  buildings 
and  lots.  The  lien  of  the  Canyon  Lumber 
Company  was  filed  on  April  10,  1914.  In  it 
C.  W.  Sexton  was  named  as  owner  of  the 
property,  and  the  defendant  Wolf  Mlcbelsou 
as  the  lessee  thereof;  the  lien  being  claimed 
against  the  leasehold  interest  of  Wolf  Michel- 
son.  The  lieu  of  the  Everett  Lumber  Com- 
pany was  filed  on  April  16,  1914,  naming  the 
respondents  C.  W.  Sexton  and  Martha  Sex- 
ton, his  wife,  as  owners  of  the  property,  and 
Wolf  Mlchclson  and  M.  J.  Walker  as  lessees. 
The  lien  was  claimed  upon  the  interests  of  all 
of  the  parties  named.  The  lien  of  A.  Strom 
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was  filed  on  Afoy  15, 1014,  and  that  of  R.  H. 
Carpenter  on  May  28,  1914.  Each  of  these 
Hens  also  named  O.  W.  Sexton  and  Martha 
Sexton  as  owners  of  the  pn^erty,  and  Michel- 
son  nnd  Walker  as  lessees,  and  clalined  upon 
the  Interests  of  all  at  the  parties. 

The  lessees  failed  to  pay  the  rental  for 
the  months  ol  A^xtt,  May,  and  June  of  1014, 
and  on  July  23,  1014,  Sexton  and  wife  in- 
stituted an  actl<m  under  the  statute  of  for- 
cible mtry  and  detainer  to  oust  them  from  the 
premises  and  to  declare  a  forfeiture  of  the 
lease.  Judgment  was  rendered  in  tbla  action 
on  Augnst  6,  1014,  forfeitine  the  lease  and 
awarding  possession  of  the  property  to  the 
plainUfCs.  Re-entry  by  the  Sextons  was 
made  under  this  Judgment,  and  the  property 
subsequently  leased  to  the  Paddock-Fowler 
Auto  Company,  which  took  possession  there- 
of and  expended  some  $300  in  betterments. 
N<»ie  of  the  lien  claimants  were  mode  par- 
ties to  this  proceeding. 

On  August  6,  1914,  the  appellant  Canyon 
Lumber  Company  began  an  action  to  fore- 
close its  lien.  It  made  parties  defendant  to 
the  action  M.  J.  Walker  and  Wolf  Michelson 
'only,  and  sought  a  foreclosure  upon  their 
leasehold  Interest  In  the  prc^rty  described. 
On  August  26,  1914,  tbe  other  lien  claimants 
asked  leave  to  intervene  in  the  foreclosure 
action  and  to  make  additional  parties  de- 
fendants thereto.  On  leave  being  granted, 
they  filed  a  joint  complaint,  making  addi- 
tional parties  defendant  the  wives  of  Walker 
and  Michelson  and  the  owners  of  the  prop- 
erty, C.  W.  Sexton  and  wife,  and  sought 
foreclosure  of  their  respective  liens. 

After  the  filing  of  tbe  complaint  In  inter- 
vention the  Canyon  lAimber  Company  amend- 
ed its-  complaint,  making  parties  defendant 
the  additional  parties  named  in  the  interven- 
ing complaint.  The  amended  complaint  also 
sought  foreclosure  upon  the  leasehold  In- 
terests of  Walker  and  Michelson,  averring 
that  the  interests  of  the  other  defendants 
were  subsequent  and  inferior  to  its  Uen. 

After  service  upon  them,  the  defendants 
Sexton  and  wife  appeared  and  filed  an  an- 
swer to  the  complaint  of  the  Oanyon  Lumber 
Company,  in  which,  after  making  certain  de- 
nials, they  set  up  atBrmatively  the  lease  to 
Walker  and  Michelson,  their  failure  to  comply 
with  the  terms  of  the  lease,  the  judgment  of 
forfeiture,  the  re-entry  of  the  defendants 
thereunder,  and  thefallureof  the  plaintiff,  or 
any  one  on  Its  behalf,  to  relieve  from  the 
judgment  of  forfeiture  in  tbe  manner  pro- 
vided by  statute.  Tbe  defendants  also' moved 
against  the  complaint  of  the  interveners,  on 
the  ground  that  the  causes  of  action  of  the 
interveners  were  severable,  and  not  Joint, 
and  were  npt  aeparately  set  forth.  This  mo- 
tion the  bial  court  sustained,  whereupon 
each  of  the  Interveners  filed  a  s^iarate  com- 
plaint. These  complaints  were  substantially 
the  same.  In  eadi  of  them  tJie  pleader  set 
forth  the  materials  fumlslied  and  the  work 


and  labor  performed,  averred  that  tbe  ma- 
terials were  furnished  and  the  work  and 
labor  were  performed  at  the  request  of 
Walker  and  Michelson,  who  were  the  lessees 
of  the  property,  and  set  forth  tbe  Uen  tuy 
copy.  The  prayer  was  tor  a  foreclosure  of 
the  lien  upon  tbe  building,-  and  the  leasehold 
Interest  of  Walker  and  Michelson,  and  so 
much  of  the  land  upon  which  the  building 
stands  as  might  be  necessary  for  its  con- 
venient Qse,  or  for  the  use  of  the  plaintiff 
In  remoTlog  the  building,  with  other  relief 
appropriate  to  the  facts  alleged. 

Sexton  and  wife  moved  to  strike  certain 
portions  of  ttie  several  complaints,  which  mo- 
tions the  trial  court  granted.  They  then  de- 
murred to  the  complaint,  after  the  portion 
had  been  stricken,  which  the  trial  court  sus- 
tained. The  lien  claimants  thereupon  asked 
leave  to  amend  tbe  lien  notices  and  the  com- 
plaints, supporting  their  several  motions  by 
affidavits.  These  were  opposed  by  counter 
affidavits,  and  the  leave  denied.  The  claim- 
ants then  announced  that  they  would  stand 
upon  their  complaints,  whereupon  a  Judgment 
dismissing  their  several  causes  of  action  was 
entered. 

The  Canyon  Lumber  Company  replied  to 
the  answer  of  (he  Sextons,  making  certain 
admissions  and  certain  denials.  It  denied 
on  information  and  belief  the  allegation  of 
Judgment  and  ouster  and  forfeiture  of  the 
lease  in  the  action  between  the  Sextons  and 
Walker  and  Midielson,  On  the  reply  be- 
ing filed,  tbe  Sextons  moved  for  judgment  on 
the  pleadings.  This  motion  was-  grantea,- 
and  a  judgment  entered  to  the  effect  that  the 
plaintiff  Canyon  Lumber.  Company  take  noth- 
ing by  its  a(^n.  The  lira  claimants  ap- 
peal. 

Noticing  first  the  appeal  of  the  Canyon 
Lumber  Company,  the  court  sustained  the 
motion  for  judgment  against  the  company 
because  ct  the  Judgment  of  forfeiture  and 
ouster  in  the  forcible  detainer  action,  hold- 
ing that,  since  the  lien  ot  the  claimants 
could  attach  only  to  the  leasehold  interest  of 
the  lessees  to  whom  It  furnished  the  ma- 
terials, the  lien  failed  with  the  forfeiture 
of  the  lease  evidenced  by  the  Judgment  plead- 
ed in  the  answer,  and  holding,  further,  that 
the  denial  In  the  reply,  since  it  was  made  on 
information  and  belief,  did  not  put  In  issue 
the  allegation  of  forfeiture  by  tbe  judgment. 

[1]  Our  statutes  relating  to  forcible  entry 
and  detainer  provide  (Rem.  Code,  §  816)  that 
no  person  other  than  the  tenant  of  the  prem- 
ises and  subtenant,  If  there  be  one,  in  ac- 
tual occupation  of  tbe  premises  when  the 
complaint  is  filed,  need  be  made  a  party  de- 
fendant in  any  proceedings  brought  under 
the  act,  and  furtber  provide  (section  827) 
that  when  the  proceeding  is  for  an  unlawful 
detainer  after  default  In  the  payment  of 
rent,  and  the  lease  or  agreement  under  which 
tbe  rent  is  payable  has  not  by  its  terms  ex- 
pired, execution  upon  the  judgment  shall  not 
be  issued  until  the  expiration  of  S  days  after 
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the  entry  of  Judgment,  *Vltliln  which  time 
the  tenant  or  any  subtenant,  or  aiu^  mort- 
gagee of  the  term  or  other  par^  Interested  In 
its  continuance,  may  pay  into  court  for  the 
landlord  the  amount  of  the  Judgment  and 
coets,  and  thereupon  the  Judgment  shall  be 
satisfied  and  the  tenant  restored  to  his  es- 
tate." It  l8  also  provided  (section  830}  that 
the  court  may  relieve  a  tenant  against  a  for- 
feiture and  restore  him  to  his  fwmer  estate, 
as  in  other  cases  provided  by  law,  where 
application  fbr  sach  relief  la  made  within  30 
days  after  the  forfeiture  Is  declared  by  the 
Judgment  of  the  conrt  ^e  application  may 
be  made  by  the  tenant  or  subtenant,  or  a 
mortgagee  of  the  term,  or  by  any  person  In- 
terested in  the  coDtioxiance  of  the  term,  but 
must  be  made  upon  petition  of  the  person 
Interested,  and  must  be  served  on  the  plain- 
tiff in  the  Judgment  who  may  contest  the  ap- 
plication. And  it  is  provided  that  in  "no 
case  shall  the  application  be  granted  except 
on  condition  that  full  payment  of  rent  due, 
or  full  performance  of  conditions  of  cove- 
nants stipulated,  so  far  as  the  same  is  prac- 
ticable, be  first  made."  The  i-eply  admitted, 
as  we  have  stated,  that  the  lieu  complaint 
did  not  comply  with  either  of  these  condi- 
tions of  the  statute.  Clearly,  tberefore,  un- 
less some  reason  Interroncs  rendering  them 
inapplicable,  the  court  did  not  err  in  grant- 
ing judgment  on  the  pleadings. 

[2]  The  principal  reason  urged  why  tlie 
statutes  are  not  applicable  is  that  the  lien 
claimant  was  not  a  party,  but  a  stranger  to 
the  action  against  the  tenants;  hence,  can- 
not be  bound  by  the  judgment  of  forfeiture 
and  ouster  rendered  against  them.  But,  as 
we  have  shown,  the  statute  in  express  terms 
provides  that  only  the  tenant  or  subtenant 
in  actual  possession  of  the  property  need  be 
made  a  party  to  the  unlawful  detainer  pro- 
ceedings, and  with  equal  clearness  prescribes 
the  remedy  for  relief  from  a  Judgment  enter- 
ed therein  by  those  claiming  under  or 
tbrougb  the  tenant  If  these  sections  of  the 
statute  are  valid,  they  are  conclusive.  While 
tlie  appellant  seems  to  question  them,  we 
have  no  doubt  of  their  validity.  It  is  within 
the  power  of  the  Legislature  to  declare  one 
dealing  with  a  tenant  of  real  property  to  be 
In  privity  of  estate  with  such  tenant,  and  to 
provide  thiU  notice  to  the  tenant  shall  be 
notice  to  the  party  so  dealing.  The  Legis- 
lature has  done  no  more  than  this  In  this  in- 
stance, and  we  hold  the  statute  valid. 

[3]  Again,  it  Is  aaid  that  the  statute  Is  not 
obligatory  In  Its  terms ;  that  it  uses  the  term 
"may"  Instead  of  "must,"  and  is  thus  per- 
missive and  not  directory.  But  the  statute 
confers  a  right,  and  prescribes  the  time 
within  which  the  right  may  be  exercised.  To 
say  that  the  right  "may"  be  exercised  within 
the  prescribed  time  Is  to  preclude  the  idea 
that  it  may  be  exercised  at  some  later  time. 

[4, 1]  It  is  urged,  also,  that  the  court  erred 
In  ruling  that  the  denial  was  insufficient 


Bat  the  ruling  was  In  accord  wltb  the  hold- 
ings of  this  court  In  the  cases  of  Snmpter  r. 
Bumham,  si  Wash.  099,  Si9  Paa  752,  and 
Olty  of  Olympla  t.  Turpln,  70  Wash.  S81. 127 
Pac.  210. 

"A  party  cannot  plead  Ignorance  of  a.  poblic 
record  to  whicti  he  has  access,  and  which  affords 
him  all  the  means  of  information  necessary  to 
obtain  positive  knowledge  of  the  fact."  1  Eacj. 
PL  &  Pr.  p.  813. 

The  case  of  Stetson  &  Poet  Mill  Co.  v.  Pa- 
ciHc  Amusement  Co.,  37  Wash.  335,  70  Pac 
935,  Is  cited  as  expressing  a  view  contrary  to 
the  holding  which  we  here  approve.  But 
that  case,  in  so  far  as  It  touches  the  question 
presented,  supports  rather  than  opposes  onr 
present  holding.  That  was  a  case  where  a 
lien  claimant  of  a  leasehold  Interest  bad 
foreclosed  his  lien  and  acquired  the  interests 
of  the  tenant.  Prior  to  such  sale,  however, 
the  landlord  had  forfeited  the  lease  and 
peaceably  re-entered  Into  possession  of  ttie 
premises.  It  was  held  that  the  lien  cUUio- 
ant  acquired  by  the  foreclosure  and  sale 
only  such  rights  as  the  tenant  had ;  tbs 
court  saying: 

"By  a  foreclosure  and  sale,  the  appdlant 
could  acquire  no  greater  rights  in  the  leudMld 
estate  than  the  persons  against  whom  the  fore- 
closure was  had  poasesRed  therein  (SbannoD  v. 
Grindstaff,  H  Wash.  530,  40  Pac.  123) ;  aDd 
bU  such  rights  as  the  lessee,  or  her  successors 
in  interest,  acquired  by  the  lease,  had  been  for* 
feitcd  and  terminated  long  before  the  sale  under 
the  judgment  of  foreclosure  was  made.  Con- 
ceding that  the  appellant  was  not  bound  hj 
the  judgment  of  forteiture,  because  not  a  party 
thereto,  still  its  right  to  sell  was  barred  by  the 
peaceable  re-entry  of  the  lessors  for  a  brearh 
of  the  covenauts  of  the  lease.  Such  re-entry, 
being  for  condition  broken,  was  lawful,  u 
against  all  persons  claiming  under  the  lease, 
and  operated  as  a  forfeiture  of  the  rights  of  all 
Biich  persons.  It  was  essential  to  the  rights 
of  the  appellant  that  the  leasehold  estate  be 
preserved,  and  if  it  desired  to  prevent  a  for- 
feiture of  such  estate,  and  the  consequent  for- 
feiture of  its  own  rights,  as  a  lien  claitnant 
against  such  estate,  it  was  necessary  that  it 
perform,  or  tender  a  performance  of,  the  con- 
dition  of  the  lease,  before  the  lessors  re-enterrd 
for  defoult  of  such  performance.  As  it  did  not 
perform,  or  tender  performance,  before  that 
time,  it  cannot  now  recover  damages  by  way 
of  rentals  or  otherwise,  merely  because  the 
lessors  <  refused  to  let  It  occupy  the  pranisea 
for  the  iudance  Of  the  leased  teno." 

We  conclude,  therefore,  that  the  court  did 
not  err  In  granting  Judgment  on  the  plead- 
ings as  against  the  Canyon  Lumber  Com- 
pany. 

[t,  7]  The  appellants  Strom,  Carpenter, 
and  Everett  Shingle  Company  first  complain 
of  the  order  of  the  court  strUiing  certain  al- 
legations from  their  second  amended  com- 
plaints. As  certified  in  the  transcript,  these 
complaints  appear  as  they  were  left  after  tbe 
stricken  matters  had  been  eliminated,  and  we 
are  left  to  tbe  motion  to  strike  and  the  order 
granting  the  motion  to  ascertain  the  con- 
tents of  tbe  matters  stricken.  In  so  far  as 
these  disclose  them,  we  find  no  error  in  the 
ruling.  The  allegations  concerned  matters  of 
detail.  In  certain  Instances  explanatory,  per- 
haps, of  the  transaction,  but  contain  nothing 
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material  to  the  cause  of  action  attempted  to 
be  stated.  Undoubtedly  all  of  the  matters 
could  have  been  left  In  the  complaints  with- 
out seriously  rlolatlug  the  rules  of  good 
pleading,  but  their  elimination  left  a  suffi- 
cient statement  of  the  material  matters  con- 
stituting the  cause  of  action.  Again,  the  or- 
der was  not  harmful  for  another  reason. 
With  the  matters  remaining  In  the  complaint, 
it  would  be  as  susceptible  to  a  demurrer, 
which  was  afterwards  sustained,  as  It  was 
so  susceptible  with  the  matters  eliminated. 
The  action  was  to  foreclose  a  materialman's 
Hen.  The  lien  was  thus  the  foundation  of 
the  cause  of  action.  The  lien  as  Bled  sought 
to  charge  the  fee  of  the  property,  while  the 
complaint  was  based  on  the  theory  that  it 
was  a  charge  upon  a  leasehold  Interest 
therein.  This  was  such  a  fatal  variance  as 
to  require  either  an  amendment  of  the  com- 
plaint or  an  amendment  of  the  lien,  and  the 
order  sustaining  the  demurrer  was  right  In 
either  view.  Since  some  form  of  amendment 
was  finally  required,  error  In  ruling  upon  a 
preliminary  motion  does  not  require  a  re- 
Tersal. 

[I]  What  we  have  said  disposes  of  the  sec- 
ond assignment,  which  claims  error  upon  the 
ruling  on  the  demurrer.  The  third  assign- 
ment la  on  the  refusal  of  the  court  to  per- 
mit an  amendment  of  the  lien.  As  we  have 
said,  this  motion  was  supported  by  affidavits 
and  opposed  by  counter  affidavits.  The  trial 
court  concluded  from  the  facts  thus  shown 
that  an  amendment  could  not  avail  the  lien 
claimants,  evea  U  allowed,  and  refused  to 
permit  au  amendment  for  tiiat  reason ;  this 
because  the  leasehold  Interest  had  been  for- 
feited by  the  judgmrat  of  a  court  at  the  suit 
of  tlie  respondents,  and  the  Hen  claimants 
had  not  taken  timely  action  to  relieve  them- 
selves from  the  judgment  of  forfeiture.  This 
finding  was  Justified  by  the  showing,  and  to 
allow  an  amendment  and  go  through  the 
form  of  trial  would  have  been  a  useless  act. 

We  find  no  error  In  the  Judgment  of  the 
trial  court,  and  direct  that  it  stand  afflfmed. 

MORRIS,  C.  J.,  and  MOUNT,  ELLJS, 
and  CUAOWICK,  JJ.,  concur. 


<93  Wash.  682) 

DORNBERO  v.  BLACK  CARBON  COAL  CO. 
(No.  1322&) 

(Supreme  Court  of  Washington.   Dec.  26, 

Intekest  4=>19(2)  —  Allowance  —  Unliqui- 
dated Cladi. 
In  an  action  by  the  treasurer  of  defendant 
company  to  recover  upon  an  open  account  for 
money  advances  to  the  corapany  at  different 
times,  eadi  being  in  the  nature  of  a  loan  to  the 
companT  for  a  specific  purpose,  interest  was  re- 
coverable nnder  the  rule  that  interest  is  allow- 
able upon  an  unliquidated  claim  when  the 
amount  thereof  can  be  ascertained  by  mere  com- 
putation, and  that  the  claim  should  be  treated 


as  liquidated  from  the  time  when  Its  certainty 
is  so  determinable. 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent.  Dig.  3  37;  Dec.  Dig.  *=19(2).) 

Department  1.  i^ppeal  from  Superior 
Court,  Spokane  County;  Henry  L.  Kennau, 
Judge. 

Action  by  I.  Domberg  against  the  ^ck 
Carbon  Coal  Company.  Judgment'  for  plain- 
tiff, and  defwdant  aiq;>eal8.  Afilrmed. 

Robertson  &  Miller  and  Danson,  Williams 
&  Danson,  all  of  Spokane,  for  appellant. 
V'oorhees  &  Canfield  and  Skuse  &  Morrill, 
all  of  Spokane,  tor  respondent. 

MORRIS,  C.  J.  Respondent,  the  treasurer 
of  appellant  company,  brought  this  action  to 
recover  upon  an  open  account  for  money  ad- 
vances to  the  corporation  at  different  times 
and  used  by  it  In  payment  of  various  claims 
against  It.  The  respondent  alleged  that  these 
advancements  were  made  under  an  agree- 
ment to  repay  4he  sums  advanced  with  In- 
terest from  the  date  of  such  advancements. 
The  lower  court  credited  respondent  with  the 
various  sums  advanced  by  him  and  charged 
him  with  the  amounts  received  1^  him,  allow- 
ing interest  on  both  debit  and  credit  items 
from  the  respective  dates  of  receipt.  The 
balance  in  favor  of  respondent  represents  the 
amount  of  the  Judgment  awarded  blm.  It 
was  also  found  that  the  appellant  agreed  to 
repay  respondent  all  advancemtiuts  made  by 
him  with  Interest  when  the  mine  was  sold, 
and  that,  a  reasonable  time  having  elapsed 
since  such  promise  was  made,  the  account  is 
now  due,  although  the  mine  still  remains  un- 
sold. 

The  sole  question  presented  upon  the  ap- 
peal is  the  allowance  of  Interest  to  respond- 
ent upon  the  sums  advanced  by  him  to  the 
corporation  from  the  time  such  advance- 
ments were  made.  Irrespective  of  the  finding 
of  the  lower  court  as  to  the  agreement  to  pay 
Interest,  which  was  made  upon  confiictlog 
testimony,  and  which  would  of  Itself  sustain 
the  Judgment,  we  think  the  error  alleged  as 
to  the  award  of  interest  is  without  merit. 
Whatever  may  be  the  rule  in  other  states,  It 
is  now  well  settled  in  this  state  that  interest 
is  allowable  upon  an  unliquidated  claim 
when  the  amount  thereof  can  be  ascertained 
by  mere  computation,  and  that  the  claim 
should  be  treated  as  Iiq,utdated  from  the  time 
when  its  certainty  is  so  determinable.  Parks 
V.  Elmore,  59  Wash.  584.  110  Pac.  381;  Mod- 
em Irrigation  &  Land  Co.  v.  Neely,  81  Wash. 
3S,  142  Pac.  458;  Wright  v.  Tacoma.  87 
Wash.  334,  151  Pac.  S37;  Angeles  Brewing 
&  Malting  Co.  v.  Carter.  89  Wash.  335,  154 
Pac.  601.  Here  there  was  no  difficulty  In 
determining  when  these  various  advances 
were  made,  nor  the  amount  thereof.  Each 
advancement  was  fn  the  nature  of  a  loan  to 
the  company,  made  at  a  specific  date,  for  a 
specific  purpose. 
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The  prindple  of  the  above  cases  Is  con- 
trolling npoo  the  facts  here  Inrolred,  and 
the  Judgment  Is  afflnaed. 

MOUNT,  CHADWZCK,  ELUS,  and  FtTI> 
LBBTON,  JJ^  concur. 


(94  WaBb.  38) 

MATSON  V.  PIERCE  COUNTT.  (No.  13652.) 
(Supreme  Court  of  Washington.   Dea  26, 1916.) 

1.  Tbial  «=3296{4.  5)— Instkucteons— Cdbe 
BT  Otheb  Instructions. 

In  an  action  for  personal  injury  to  plalnti(fj 
who  turned  to  the  left  aide  of  a  count?  road  aud 
stopped  while  an  automobile  passed,  and  who, 
on  starting,  struck  a  iog  the  lower  end  of  which 
was  fixed  in  the  ground  at  the  aide  of  the  trav- 
eled war,  aud  was  thrown  out  and  injured,  an 
explanatory  instruction  that  if  the  county  was 
negligent  it  was  liable  iS  the  plaintiff  himself  was 
free  from  negligence,  if  erroneous  in  not  requir- 
ing plaintiff's  negligence  to  have  contributed  to 
his  injury  or  to  have  been  the  proximate  cause 
at  his  injury,  was  not  erroneous,  where,  taken 
in  coDuection  with  other  instrucuona,  It  was  a 
fair  exposition  of  the  law  of  contributory  negli- 
gence. 

[lOd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  709 ;  Dec.  Dig.  «=»290(4,  a).j 

2.  HionwATs  ^=>197(1)— Obstbuctiors— Peb- 
soiVAL  Injury— Law  of  Road. 

The  law  of  the  road  is  meant  to  control  the 
conduct  of  vehicles  meeting  or  passing  each  oth- 
er upon  the  highway,  and  does  not  control  a 
case  where  plaintiff,  after  driving  to  the  left 
of  the  road  and  stopping  his  team  to  let  an  au- 
tomobile pass,  ran  against  a  log  when  he  started. 

[Ekl.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  |S  491-403.  498,  499 ;  Dec.  Dig.  ^ 
197(1).] 

3.  Highways  ^=3214— Obstbuotioks— Pbb- 
soNAX.  Injurt— Instructions. 

In  an  action  against  a  coun^  for  personal 
injury  on  a  highway  when  plaintiff's  team  struck 
a  log,  an  instruction  that  if  any  person  driving 
any  vehicle  meets  another  on  a  public  highway 
they  shall  seasonably  turn  to  the  right  of  the 
center  of  the  road  ao  as  to  permit  the  rehiclea 
to  pass  was  correct,  aa  explanatory  of  plaintiff's 
right  to  turn  either  to  the  right  or  left  accord- 
ing to  the  circumstances  controlling. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §§  538-540;  Dec.  Dig.  «»214.1 

4.  Appeal  and  Error  «=>1064(1>— Habux^ss 
Ebbob— Instbuctio  N . 

Id  an  action  against  a  county  for  injury 
when  ptaintifTs  team  ran  against  a  lo^,  the  low- 
er end  of  which  was  fixed  at  the  side  of  the 
traveled  way,  as  he  was  starting  after  having 
stopped  on  the  left  to  allow  an  automobile  to 
pass,  an  instruction  on  the  law  of  the  road  held 
not  prejudicial  error. 

[Ed.  Note.— For  otfa(<r  oases,  see  Appeal  and 
Error,  Ceut.  Dig.  8  4219;  Doc.  Dig,  «=al064(l); 
Trial,  Cent.  Dig.  §  475.] 

5.  Appeal  and  Error  ^>S82(12)— Invited 
Ebbob— Instbuction. 

In  such  case,  any  error  in  an  instruction 
OB  the  law  of  the  road  was  invited  error,  by 
reason  of  plaintiff^s  request  for  an  instruction 
thereon. 

fEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3602 ;  Dec.  Dig.  «=»88:i(12).J 

6.  High  (TATS     «=3l92—OBSTBrcTioNe— Per- 
sonal Injubt— Liability. 

Where  a  county  road  was  reasonably  safe 
and  convenient  for  ordinary  travel  but  for  the 


fact  that  plaiotiff  turned  off  the  roadway  Into 
a  bank  and  struck  a  log  leaning  upon  the  bank 
with  the  lower  end  fixed  at  the  aide  of  the  trav- 
eled way,  there  was  no  negligence  on  the  pan  of 
the  county  which  would  entitle  plaintiff  to  n- 
cover  for  the  injury. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  {S  480,  483-185;  Dec.  Dig.  «=>192.| 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County ;  M.  li.  Clifford,  Jndg& 

Actlm  by-  Leo  Matson  against  Pierce  Conn- 
ty.  Judgment  of  dismissal  after  verdict  for 
defendant,  and  plaintiff  an>eals.  Affirmed. 

Bates,  Peer  &  Peterson,  of  Tacoma.  for  ap- 
pellant. Fred  G.  Remann  and  A.  B.  Bell, 
both  of  Tacoma,  ft>r  respondent. 

MOUNT,  J.  Action  for  [>ersonal  Injury. 
On  the  night  of  November  7,  1914,  at  about 
8:30  o'clock,  appellant  was  driving  a  one- 
horse  wagon  down  a  bill  on  oue  of  the  pub- 
lic county  roads  of  Pierce  county.  The  hill 
was  long,  and  the  road  was  cut  into  the  side 
of  the  hill  so  that  upon  the  left  side  the 
bank  rose  precipitously.  On  the  right  side 
there  was  a  declivity  of  30  or  40  feet  down 
to  a  river.  WhUe  the  appellant  was  upon 
this  road,  he  met  an  automobile  coming  up 
the  hill.  When  tlie  appellant,  driving  down 
the  hill,  saw  the  automobile  coming  up  the 
hil!  toward  him,  he  turned  his  horse  to  the 
left  toward  the  bank  above  him,  and  stopped 
near  the  bank  until  the  automobile  passed. 
The  night  was  dark,  and  appellant  could 
only  see  enough  to  guide  the  horse  In  the 
road.  When  the  appellant  stopped  his  horse 
he  must  have  been  up  to,  or  very  close  to.  a 
log  about  27  Inches  in  diameter,  which  lean- 
ed upon  the  bank  with  the  lower  end  fixed 
in  the  -ground  at  the  side  of  the  traveled 
way.  After  tlie  automobile  had  passed,  the 
appellant  started  his  horse  again  down  the 
hill,  when  the  wheels  of  his  wagon  struck  the 
log,  and  he  was  thrown  out  and  Injured.  In 
his  complaint  he  alleged  that  the  county  was 
negligent  In  maintaining  the  road  with  the 
log  upon  the  side  of  the  bank  In  the  position 
stated.  The  county,  in  answer  to  the  com- 
plaint, denied  the  allegations  of  negligence, 
and  pleaded  contributory  negligence.  Upon 
these  Issues  the  case  was  tried  to  a  jury, 
and  a  verdict  was  returned  In  favor  of  the 
defendant 

[1]  Plaintiff  has  appealed  from  the  Judg- 
ment of  dismissal  entered  upon  the  verdict  of 
the  Jury,  and  alleges  that  the  court  erred  lo 
giving  the  following  instruction: 

"This  action  la  tmsed  upon  the  alleged  n«di- 
gence  'of  the  county.  If  toe  count?  was  guilty 
of  negligence  in  its  supervision  or  care  of  the 
road  at  the  place  where  the  accident  occurred 
and  that  negligence  was  the  cause  of  the  acci- 
dent, it  is  liable  for  the  injury  sustained  by  the 
plaintiff,  if  the  plaintiff  himself  was  free  from 
negligence  in  usmg  the  road  at  the  time  of  the 
injury.  If  the  county  was  not  negligent  in  its 
care  of  the  road,  it  is  not  liable." 

It  Is  argued  by  the  appellant  that  this  In- 
struction Is  erroneous :  First,  because  it  falls 
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to  state  that  appellant's  negligence,  to  defeat 
a  recorery,  must  have  contributed  to  his  in- 
Jury  ;  second,  that  such  negligence  on  his 
part  must  hare  been  the  proximate  cause  of 
the  injury ;  and,  third,  that  it  lmi>oses  a 
higher  degree  of  care  upon  the  appellant 
than  the  law  requires.  If  this  instruction 
stood  alone,  it  would,  no  doubt,  be  Insuffi- 
cient, because  it  sooma  to  require  that  the  ap- 
pellant himself  should  be  free  from  neglf- 
gence,  but  it  is  apparent  from  the  reading  of 
the  Instruction  itself  that  It  is  merely  a  state- 
ment of  the  case,  without  an  attempt  to  de- 
fine either  negligence  or  contributory  negli- 
gence. "It  la  a  prefatory  or  explanatory  state- 
ment Further  along  In  the  instructions,  the 
court  defined  what  would  constitute  contrib- 
utory negligence,  and  after  stating  to  the 
Jury  what  circumstances  they  might  consider 
in  order  to  determine  whether  the  appellant 
was  guilty  of  contributory  negligence,  said 
that  the  Jury  might  consider — 
"  *  *  *  all  of  the  circumstances  and  condi- 
tions mrronndisff  the  rituation  at  the  time  that 
should  appral  to  a  man  <tf  ordinary  prudence  in 
deciding  whlcli  was  the  reasonably  safe  and  cau- 
tious thing  to  do ;  and,  if  you  find  that  in  doing 
so  he  acted  as  a  reosonably  prudent  person, 
mindful  of  bis  own  safety,  would  have  done  un- 
der the  same  circumstances,  be  is  not  guilty  of 
contributory  negligence  in  turning  to  the  left. 
In  dpterraining  whether  the  plaintiff  could  have 
avoided  running  over  the  end  of  the  log  by  the 
exercise  of  the  degree  of  care  required  of  him  at 
the  time,  you  are  to  consider  the  length  of  time 
the  plaintiff  had  personally  known  that  the  tree 
was  there,  and  you  are  to  take  Into  considera- 
tion the  number  of  times  plaintiff  bad  driven 
along  the  road,  by  the  tree,  and  how  familiar 
lie  was  with  the  road  and  that  locality,  and  with 
the  circumstances  surrounding  the  case;  and  if 
from  all  the  circumstances  you  are  of  the  opin- 
ion that,  by  the  use  of  ordinary  care  he  could 
and  would  have  avoided  the  tree,  then  you  would 
be  justitied  in  finding  that  he  was  guilty  of  neg- 
ligence contributing  to  tbe  injury,  and  in  such 
case  the  plaintiff  cannot  recover. 

So  it  Is  clear  that  the  Instruction  complain- 
ed of  was  not  the  only  one  upon  the  degree 
of  care  required  of  the  appellant  It  was 
merely  explanatory.  This  court  has  held 
that  where  such  instructions,  taken  In  con- 
nection with  the  remainder,  constitute  a 
fair  exposition  of  the  law  of  the  case,  they 
do  not  constitute  error.  Wheeler  v.  North 
American  Transportation  &  Trading  Co. 
(Morrison  v.  North  American  Transportation 
&  Trading  Co.)  21  Wash.  704.,  57  Pac.  1103. 
We  think,  taking  the  instructions  as  a  whole, 
the  court  properly  instructed  upon  the  ques- 
tion of  negligence.  At  the  trial  of  the  case, 
the  court  gave  the  following  Instructidn; 

"It  is  the  law  of  tbe  road  in  this  state  that  If 
any  person  driving  any  vehicle  meet  another 
on  a  public  highway  in  this  state,  the  persons 
BO  meeting  shall  seasonably  turn  their  vehicles 
to  the  right  of  the  center  of  the  road,  so  as  to 
permit  each  vehicle  to  pass  without  interfering 
or  interrupting  the  other.  'Seasonably  turn' 
meafiS  that  the  travelers  shall  turn  to  the  right 
in  such  season  that  neither  shall  be  retarded  in 
his  progress  by  reason  of  the  other  occupying 
his  half  of  the  way,  which  the  law  has  assigned 
to  hia  use.  when  be  may  have  occasion  to  use  it 
in  so  passing.  In  short  each  has  the  andoabted 
eight  to  one-half  of  tbe  way  whenever  be  wishes 


to  pass  on  it  and  it  la  tbe  duty  of  each,  without 
delay,  to  yield  such  half  to  the  other.  But  a  per- 
son may  lawfully  lise  what  is  to  him  the  left- 
hand  side  of  the  road  if  there  is  no  travel  at  that 
time  upon  that  part  of  the  way,  or  if  the  travel 
is  not  so  heavy  as  to  make  hi»  conduct  a  source 
of  danger.  But  a  person  n^n  the  wrong  side  of 
the  way  must  always  exercise  a  care  commensu- 
rate with  hia  position.  This  is  asnal^  a  hKber 
degree  of  care  than  that  required  of  aim  miUe 
on  the  correct  side  of  the  way." 

The  court  refused  to  give  the  following 
Instruction  requested  by  the  appellant: 

"The  statute  law  of  the  road  requiring  the 
drivers  of  vehicles  meeting  on  a  public  highway 
to  turn  to  tbe  right  is  intended  for  the  safety 
and  protection  of  such  travelers  themselves.  In 
the  present  instance,  this  law  would  liave  gov- 
erned the  conduct  o'f  the  plaintiff  In  hia  relation 
and  duty  to  tbe  automobile,  and  be  would  have 
been  guilty  of  negligence  had  he  collided  with 
tbe  automobile  by  reason  of  his  having  turned 
to  the  left  However,  so  far  as  this  defendant 
is  concerned,  plaintiff  was  entitled  to  the  use  of 
any  portion,  or  either  sicle,  of  the  highway  which 
from  the  evidence  you  find  the  defendant  may 
have  improved,  and  which  was  reasonaoly  neces- 
sary in  meeting  and  passing  vehicles  at  that 
point,  and  over  which,  for  that  purpose,  the  de- 
fendant had  extended  an  invitation  to  travel. 
And  :rou  are  instructed  that  the  fact  that  the 
plaintiff  turned  to  the  left  instead  of  tbe  right 
was  not  of  itself  negligence  on  plaintiff's  part, 
but  was  merely  one  of  the  elements  or  items  of 
the  incident,  which,  together  with  all  the  oUier 
circumstances  and  conditions  surrounding  tbe 
situation,  you  should  take  into  consideration 
in  determining  whether  or  not  plaintiff  did  as  a 
reasonably  prudent  person  would  have  atme." 

[2, 31  Tbe  giving  of  tbe  first  of  these  In- 
structions and  Che  refusal  of  the  second  re- 
quested by  the  appellant  are  assigned  as 
error.  The  two  are  argued  together  in  the 
brief  to  tlie  effect  that  the  law  of  the  road 
had  no  appUcaUon  to  the  case.  It  is  prob- 
ably correct  to  say  that  the  law  of  the  road 
did  not  control  this  case,  because  the  law  of 
the  road  is  meant  to  control  the  conduct  of 
vehicles  meeting  or  passing  each  other  upon 
the  highway.  It  was  apparently  given  by 
the  court  to  explain  the  right  of  ai^llant 
to  turn  either  to  the  left,  or  to  the  right,  con- 
trolled by  the  circums&nces  whldi  confront- 
ed hhn  at  the  time.  The  first  instruction 
was,  we  think,  a  correct  instruction,  under 
the  rule  In  Segerstrom  r.  Lawrence,  64  Wash. 
245,  116  Pac.  876. 

[4, 6]  conceding  that  the  law  of  the  road, 
as  determined  by  statute,  was  not  applicable 
to  the  case,  we  are  satisfied  that  the  giving 
of  the  Instruction  here  complained  of  and 
the  refusal  to  give  the  one  requested  were 
not  prejudicial  error,  and  we  are  of  the  opin- 
ion that,  If  it  was  error  to  give  the  instruc- 
tion upon  the  subject  of  the  law  of  the  road, 
it  was  Invited  error,  by  reason  of  the  request 
of  the  plaintiff  for  an  Instruction  upon  that 
subject. 

[S]  Whether  there  was  error  In  the  instruc- 
tions or  not  we  are  satisfied  that  there  could 
he  no  recovery  in  any  event.  According  to 
the  appellant's  own  evidence,  he  was  familiar 
with  the  road.  The  r6ad  was  In  good  con- 
dition. It  was  13  feet  wide  at  the  point 
where  this  log  lay  upon  the  bank.  The  night 


Digitized  by 


Google 


848 


181  PACIFIC  REPORTEB 


(Wash. 


was  dark.  The  appellant  did  not  carry  a 
light  He  drove  out  of  the  main  traveled 
way  to  the  side  of  the  road  as  near  to  the 
bank  as  he  could  get.  He  stopped  his  horse 
until  the  automobile  went  by.  He  then  start* 
ed  bis  horse,  ran  against  Uils  log.  and  was 
thrown  to  the  ground.  In  Blankensblp  v. 
King  County.  68  Wash.  84.  122  Pac.  616,  It 
was  said : 

"This  court  bas  heretofore  held,  and  it  is  the 
generAl  rale,  that  counties  are  not  obligated  to 
open  highways  to  travel  for  their  full  located 
widthj  but  that  their  duty  in  this  regard  is  ac' 
complished  by  opening  the  way  for  a  sufficient 
width  to  make  it  reasonably  safe  aod  couvcnient 
for  ordioar;?  travel;  that  it  is  not  compelled  to 
keep  the  sides  of  the  prepared  way  free  from 
obstructions,  nor  Is  it  obliged  to  erect  barriers 
where  there  is  no  unusual  danger  to  be  encoun- 
tered." 

The  only  evidence  of  negligence  on  the  port 
of  the  county,  shown  In  this  case,  Is  that  It 
permitted  this  log  to  lie  upon  the  bank,  with 
one  enll  buried  near  the  traveled  roadway. 
It  is  not,  and  cannot  t>e,  claimed  that  the 
roadway  was  not  of  a  sufficient  width  to 
make  It  reasonably  safe  and  convenient  for 
ordinary  traveL  It  was  reasonably  safe  for 
such  travel,  and  but  for  the  fact  that  the  ap- 
pellant turned  out  of  the  roadway  into  the 
bank,  on  a  dark  night,  there  could  have  been 
no  Injury.  It  is  clearly  not  negligence  for 
counties  in  this  state  to  permit  logs  of  the 
character  of  this  one,  lying  as  this  one  did, 
to  remain  at  the  side  of  the  road.  We  are 
satisfied  that  there  was  no  negligence  on  the 
part  of  the  county  sutflcient  to  submit  to  the 
jury. 

The  judgment  must,  for  tt^is  reason,  if  for 
no  other,  be  affirmed. 

MORRIS,  C.  J.,  and  FULLERTON,  HOL- 
COMB,  and  PARKER,  JJ.,  concur. 


{S3  Wash.  60a> 

tiOLDBN  BAGLB  MINING  CO.  r.  IMPEIRA- 
XOR-QUILP  CO.  et  al.    (No.  13482.) 

(Supreme  Court  of  Washington.    Dec.  26, 

1916.) 

Limitation  of  Actions  <S=>100(2) — Fobm  of 
Action— Tbespass  on  Realty— Statute— 
"Action  fob  Relief  Upon  CiBound  of 

Fbaud." 

Under  Rem.  Code  1915,  5  155,  providing 
that  actions  can  be  commenced  only  within  the 
periods  prescribed  after  the  cause  of  action  shall 
have  accrued,  section  159,  subd.  1.  requiring 
actions  for  waste  or  trespass  upon  real  prop- 
erty to  be  brought  within  three  years,  and  sub- 
division 4,  providing  that  a  cause  of  action  for 
relief  upon  the  ground  of  fraud  shall  not  be 
deemed  to  have  accrued  until  the  aggrieved 

farty'a  discovery  of  the  facta  constituting  the 
rnud,  nn  action  for  the  wrongful  entry  into 
plaintiGTs  mlninR  claim  and  the  removal  of  ore 
therefrom,  brought  more  than  three  years  from 
the  time  of  such  wronf^ful  removal,  but  within 
three  years  ofter  its  discovery,  was  not  an  ac- 
tion for  relief  upon  the  ground  of  fmud,  but 
an  action  for  trespass  on  realty,  and  hence  bar- 
red. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  §  481;   Dec.  Dig.  «=9lOO 


En  Banc.  Appeal  from  Superior  Court, 
Ferry  County;  E.  K.  Pendei^st,  Judge. 

Action  by  the  Golden  Eagle  Mining  Com- 
pany against  the  Imperator-Qullp  Company 
and  others.  Judgment  of  dismissal  on  de- 
murrer to  the  complaint,  and  plaintiff  ap- 
peals. Affirmed. 

A.  J.  Langhon  and  Le  Roy  McCann,  both 
of  Republic,  for  appellant  Voorhees  &  Can- 
field,  of  Spokane,  for  respondents. 

PARKER,  J.  As  we  proceed  we  think  It 
will  appear  that  this  is  nothing  more  than 
an  action  to  recover  damages  resulting  from 
trespass  upon  real  property',  though  counsel 
for  the  plaintiff  insist  that  It  Is,  In  substance, 
an  action  for  relief  upon  the  ground  of  fraud. 
The  defendants  demurred  to  the  plalntlfTs 
complaint  upon  the  ground  that  it  appears 
from  the  allegations  thereof  that  the  action 
has  not  been  commenced  within  the  time  lim- 
ited by  law.  This  demurrer  t>elng  sustained 
by  the  trial  court  and  the  plaintiff  electing 
to  not  plead  further,  judgment  of  dismissal 
was  rendered,  from  which  it  has  appealed  to 
this  court. 

The  facts  as  alleged  In  the  complaint  may 
be  summarized  as  follows:  Appellant  and 
respondents  arc  the  owners  of  adjoining 
mining  claims  In  the  Eureka  mining  district 
of  Perry  county.  Between  September  15, 
1910,.  and  August  20.  1912.  In  their  mining 
operations  upon  theli  claim  respondents  ex- 
posed and  developed  their  vein  or  lode  of  ore 
to  a  point  of  intersection  of  the  same  with 
the  boundary  line  between  the  two  claims  to 
a  depth  of  between  300  and  500  feet  below 
the  surface  of  the  ground,  and  knowingly, 
wrongfully,  entered  upon  and  into  appellant's 
claim  at  that  point,  and  extracted  and  re- 
moved ore  therefrom  of  the  value  of  several 
thousands  of  dollars.  There  were  no  under- 
ground workings  of  any  character  upon  ap- 
pellant's claim,  and  it  did  not  discover,  nor 
have  any  means  of  dlscoverli^,  respondents* 
wrongful  removal  of  the  ore  until  December 
15,  1912.  On  December  3,  1915,  over  three 
years  after  the  wrongful  removal  of  the  ore 
from  appellant's  mine,  but  less  than  three 
years  after  Its  discovery  thereof,  appellant 
commenced  this  action  In  the  superior  court 
for  Ferry  county,  seeldng  recovery  of  the 
value  of  the  6re  so  wrongfully  removed. 

The  only  question  here  presented  Is  as  to 
when  the  statute  of  limitations  commenced  to 
run  against  appellant's  right  to  recover ;  that 
is,  when  did  appellant's  cause  of  action  ac- 
crue within  the  meaning  of  our  statute?  The 
portions  of  our  statute  here  necessary  for  us 
to  notice  read  as  follows: 

"Actions  can  only  be  commenced  within  the 
periods  herein  prescribed  after  the  cause  of  ac- 
tion shall  have  accrued,  except  when  in  special 
cases  a  different  limitation  is  prescribed  by 
statute.    •    •  • 

"Within  three  years.— 1.  An  action  for  wojite 
or  trespass  upon  real  property.  •  •  ♦  4.  An 
action  for  relief  upon  the  ground  of  fraud,  the 
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cause  of  action  In  sach  case  not  to  be  deemed 
to  have  Dccraed  until  the  discovery  by  the 
B^iered  party  of  the  facts  constitutiDS  the 
fraud.   •    •  *" 

SectioDs  ISS,  150,  Rem.  1915  Code. 

"We  have  a  number  of  other  special  provi- 
sions providing,  for  suspension  of  the  statute 
In  certain  sped  fled  cases,  bnt  none  of  sach 
provisions  come  as  near  touching  the  ques- 
tion of  such  suspension  of  the  commencement 
of  the  running  of  the  statute  In  this  case  as 
does  subdivlsloa  4  of  section  159,  above  quot- 
ed, relating  to  actions  for  relief  upon  the 
ground  of  fraud.  The  fact,  however,  that 
there  are  these  several  special  provisions  lim- 
iting the  commencement  of  the  running  of 
the  statute  in  certain  cases  to  a  time  after 
the  actnal  accrual  of  the  cause  of  action  is 
of  Interest  In  our  present  Inquiry,  In  that 
they  evidence  a  le^slatlve  Intent  to  do  away 
witb  all  other  exceptions  to  the  general  rule 
that  statutes  of  limitation  commence  to  run 
upon  the  accrual  of  the  cause  of  action,  that 
is,  upon  the  arrival  of  the  time  when  the 
plaintiff  has  a  right  to  sue  regardless  of  his 
knowledge  of  such  right. 

It  is  Argued  In  appellant's  behalf  that  this 
Is  an  action  for  relief  upon  the  ground  <ft 
fraud,  and  that  therefore  the  statute  did  not 
commence  to  run  against  appellant's  right  to 
sue  nntil  It  discovered  its  loss  caused  by  re- 
spondents' wrongful  lemoval  of  the  ore.  It 
seems  to  us  that  this  contention  has  been 
logically  answered  In  our  recent  decisions  In 
Cornell  v.  Edsen,  78  Wash.  662^  139  Pac.  602, 
51  L.  R.  A.  (N.  S.)  279,  and  Thomas  v.  Rich- 
ter,  88  Wash.  451,  153  Pac.  333.  The  Edsen 
Case  was  one  for  damages  against  an  attor- 
ney for  wrongfully  voluntarily  dismissing  an 
action,  concealing  the  fact  and  leading  his 
client  to  believe  that  his  case  had  been  de- 
cided against  him  upon  the  merits.  This 
was  held  not  to  be  an  action  for  relief  upon 
the  ground  of  fraud,  In  that  fraud  was  not 
the  gravamen  nor  an  essential  element  of  the 
cause  of  action,  and  that  therefore  it  was 
barred  at  the  expiration  of  three  years  from 
Its  accrual  regardless  of  the  knowledge  of  the 
client.  The  Rlchter  Case  was  one  4n  which 
damages  were  sought  against  a  trustee  of  a 
corporation  for  the  benefit  of  creditors  be- 
cause of  the  unlawful  diminution  of  the  cap- 
ital stock  of  the  corporation  by  the  trustee. 
In  violation  of  a  statute  making  such  act 
unlawlul  and  rendering  the  trustee  personal- 
ly liable  to  creditors  therefor.  This  was  al- 
so held  not  to,  be  an  action  for  relief  ujjon 
the  ground  of  fraud,  and  that  therefore  It 
was  barred  regardless  of  the  stockholders' 
knowledge  of  the  wrong,  at  the  expiration  of 
three  years.  These  decisions,  It  Is  true,  do 
not  deal  with  underground  raining  trespass, 
but  they  do,  we  think,  deal  with  cases  In 
which  there  would  have  been  fully  as  much 
reason  for  holding  the  action  to  be  for  relief 
upon  the  groimd  of  fraud  as  In  this  case. 
The  wrongs  there  Involved  could  as  well  be 
characterized  "fraudulent"  as  the  wrong  here 
involTed.  In  the  Rlchter  Case,  at  page  455 
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of  88  Wash.,  page  335  of  153  Pac^  Judge 
Fullerton,  speaking  for  the  court,  said: 

"To  constitute  an  action  for  'relief  on  the 
ground  of  fraud,'  the  fraud  must  be  the  sub- 
stantive cause  of  the  action,  the  cause  without 
whi<^  the  action  would  not  exist;  the  fraud 
must  have  been  practiced  upon  the  complain- 
ing  party,  causing  him  to  assume  some  obliga- 
tion or  liability  or  suffer  some  loss  which  but 
for  the  fraud  he  woold  not  have  assumed  or 
suffered." 

This,  it  seems  to  us,  la  the  key  to  the  So- 
lution of  the  problem  here  Involved.  Noth- 
ing seems  plainer  to  us  than  that  appellant's 
cause  of  action  In  this  case  does  not  rest 
upon  the'  fact  that  there  was  wrongdoing 
on  the  part  of  respondents  which  could.  In 
a  sense,  be  characterized  as  fraud  or  deceit. 
An  ordinary  theft  and  the  concealing  of  it 
is  no  less  wrongful  or  fraudulent,  yet  plainly 
one  who  is  deprived  of  his  property  by  anoth- 
er by  any  such  wrong  has  no  more  complete 
or  perfect  right  of  action  for  its  recovery  or 
damages  for  Its  loss  than  when  his  property 
Is  taken  by  some  method  una  ttended  by 
wrong  of  this  character.  In  other  words, 
such  fraud  and  deceit.  If  one  chooses  to  so 
characterize  the  wrong,  adds  nothing  to  the 
completeness  of  the  Injured  person's  cause 
of  action. 

Our  attention  has  been  called  to  two  de- 
cisions which  apP9rently  hold  that  the  secret 
taking  of  ore  from  beneath  the  surface  of  the 
ground  Is,  In  effect,  a  fraud  upon  the  rights 
of  the  owner  of  the  property  trespassed  upon, 
such  as  gives  him  a  cause  of  action  for  re- 
lief upon  the  ground  of  fraud.  Such,  in  sul>- 
stance.  was  the  holding  of  the  Pennsylvania 
Supreme  Court  In  Lewey  v.  Fricke  Coke  Co.. 
166  Pa.  536,  31  AU.  261.  28  L.  R.  A.  .283.  45 
Am.  St.  Rep.  684,  which  holding,  however, 
seems  to  have  been  without  reference  to  any 
statute  controlling  the  question.  Such,  also, 
was  the  holding  of  the  Supreme  Court  of 
California  in  Llghtner  Mining  Co.  v.  Lane. 
161  Cal.  689,  120  Pac.  7T1,  Ann.  Cas.  1913C. 
1093.  under  a  statute  apparently  the  same  as 
our  own.  These  apifear  to  be  the  only  Amer- 
ican decisions  holding  that  underground  tres- 
passes in  mining  cases  constitute  such  an  ex- 
ception to  the  rule  of  the  statute  of  liraita- 
tions  relative  to  waste  or  trespasses  upon  real 
property.  Mr.  LIndley,  apparently  resting 
his  conclusion  upon  these  decisions,  seems 
to  regard  the  rule  they  announce  as  the  cor- 
rect rule.  LIndley  on  Mines  (3d  Rd.)  §  867. 
We  are,  however,  unable  to  assent  to  this  doc- 
trine, and  adhere  to  the  views  expressed  in 
our  own  recent  decisions  above  noticed,  which 
we  regard  as  controlling  In  this  case.  Much 
argument  is  Indulged  in  by  counsel  for  ap- 
pellant touching  the  Justice  of  the  rule  they 
contend  for.  This,  however,  It  seems  to  us, 
as  plausible  as  It  Is,  has  to  do  with  the 
policy  of  the  law  only,  which  opens  a  wide 
field  for  discussion  and  difference  of  opinion. 
It  Is  easy  to  argue,  relative  to  any  statute 
of  limitations  as  applied  to  a  particulai 
case,  that  it  works  Injustice.  But  it  must  be 
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remembered  that  these  are  statutes  of  repose, 
and,  as  said  In  Thomas  v.  Rlchter,  supra: 

"It  is  believed  that  it  is  better  for  the  pabUe 
that  some  rights  be  lost  than  that  stale  lltiKa- 

tion  be  permitted." 

We  conclude  that  the  jndgment  must  be 
affirmed.   It  Is  so  ordered. 

MORRIS,  C.  J.,  and  MOUNT.  MAIN.  E£<- 
LIS,  FULLERTON,  HOLOOMB,  and  CHAD- 
WICK,  JJ^  concur. 


(93  Wuh.  -nO) 

liONB  PINB-SUBPRISE  CONSOL.  MINING 
CO.  T.  INSUBOENT  GOU)  MINING 
GO.  et  aL    (No.  13737.) 

<Sapreme  Ooort  of  Washington.   Dee.  ^, 
1916.) 

"ESa  Banc.  Appeal  from  Superior  Coart,  Vex- 
ry* County;  E.  K.  Pendergaat,  Judge. 

Action  by  the  Lone  Pine-Surprise  Conaolidat- 
ed  Mining  Compauy  aeainst  the  Insurgeot  Gold 
MiDiDg  Company  and  others.  Judgment  for 
■defendants,  and  plaintiff  appeals.  Affirmed. 

Wakefield  &  Withcrspoon,  of  Spokane,  for  ap- 
pellant. G.  V.  Alexander,  of  Republic,  for  re- 
apMidents. 

PBR  OURIAM.  This  case  involres  the  same 

?:uestion  of  limitation  of  an  action  to  recover 
or  underground  trespass  as  in  Golden  Eagle 
Mining  Co.  v.  Imperator-Quilp  Co..  161  Pac. 
848.  which  we  have  just  decided.    Upon  the 
authority  of  that  decision,  the  Judgment  in  this 
'  case  is  affirmed. 


■m  Wash.  10) 

STATE  ez  rel.  PUGET  SOUND  ft  W.  H.  RT. 
CO.  V.  NORTHERN  PAC.  RY.  CO.  et  aL 
(No.  13464.) 

(Supreme  Court  of  Washington.   Dec.  26,  1916.) 

1.  Railroads  ^=390  —  Graue  Cbosbinos  — 
Safety  Device  —  Apfobtiohuent  or  Ex- 
pen  BE— St  ATUTE. 

Under  Rem.  Code  1915.  S  8733—2.  forbid- 
ding grade  crossings  without  authority  from  the 
Public  Service  Commission,  and  section  87.S3~3, 
relating  to  the  procedure  to  establish  a  new 
crossing  and  damages,  etc.,  and  section  8733 — 6. 
subd.  "c,"  providing  that^  where  railroads  of 
different  companies  cross  each  other  at  grade, 
the  part  of  toe  expense  of  making  the  crossing 
not  chargeable  to  any  municipality  shall  he  ap- 

fiortioncd  between  the  railroad  companies  un- 
ess  they  mutually  agree  thereon,  and  that,  if  an 
apportionment  is  necessary,  the  commission  shall 
hold  a  hearing  thereon,  a  railroad  in  coitrse  of 
construction  permitted  to  cross  defendant's  road 
at  grade  ana  declared  liable  for  the  entire  ex< 
pense  of  the  crossing  was  not  liable  for  the  entire 
expense  of  the  safety  appliances  ordered  by  the 
coomiission,  which  snould  be  apportioned  equal- 
ly between  the  two  railroads. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  SS  249-259;   Dec.  Dig.  «=390.1 

2.  Statutes  «=>188— Constbuction. 

The  real  meaning  of  a  statute  is  to  be  as- 
certained and  declared,  even  though  it  seems  to 
conflict  with  the  words  of  the  statute. 

[Ed.  Note.— For  other  oiass,  see  SUtutes, 
CenL  Dig.  H  266,  267,  276;  Dec.  Dig.  «=> 
18&] 

3.  Eminent  Douain  «=»2(8)— Compensation 
— Railboad  Cbossino— Compelling  Safety 
Device. 

Rem.  Code  1915.  {  8733—2.  and  sectitm 
8733-^,  subd.  "c,"  construed  ss  requiring  a 


railroad  in  course  of  construction,  after  order 
of  the  Public  Service  Commission  for  a  grade 
crossing,  and  the  senior  road  to  sustain  their 
proportionate  cost  of  the  expense  of  installing 
ana  maintaining  a  safety  device  ordered  by  the 
commission,  was  not  unconstitutional,  as  per- 
mitting a  taking  of  the  property  of  the  ^enior 
road  for  the  benefit  of  the  junior  road  without 
any  corresponding  t>enefits,  and  hence  a  taking 
without  compensation. 

[Ed,  Note.— For  other  cases,  see  Eminent  EJo- 
main.  Cent.  Dig.  8  4;  Dec.  Dig.  «=»2(8).l 

4.  Eminent  Domain  $=>47(2)  — Railboads  — 
Crossing  by  Otbeb  Railboads— Riqht. 

The  right  of  one  railroad  to  construct  its 
tracks  across  the  tracks  of  another  company, 
while  guaranteed  by  the  Constitution  and  stat- 
utes, exists  without  such  guaranty  as  the  right 
to  cross  other  property  could  t>e  condemned. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, CenL  Dig.  U  10&-118.  Ue-120:  Dec 
Dig.  ^=.47(2).) 

5.  CJoubts  «=>107— Rcles  op  Dkcibion— Lah- 
auACE  OF  Court. 

The  language  of  a  court  contained  in  its 
opinion  must  be  construed  with  reference  to  the 
question  actually  befbre  it. 

fEd.  Note.— For  other  cases,  see  Gourta,  Cent 
Dig.  8  169;  Dec.  Dig.  e=>107.] 

6.  Eminent  Domain  ^>85— Railboad  RioOt 
OF  Way— Cbosboto  bt  Otheb  Roaj>— Com- 
pensation. 

A  railroad  which  has  procured  a  right  of 
way  for  its  line  and  laid  tracks  thereover  has  a 
vested  property  right  therein,  and  any  other 
railroad  crossing  such  right  of  way  is  hound  to 
make  compensation  for  the  property  actually 
taken  and  damaged,  regardless  of  any  f»>ntrary 
statutory  provisions. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  U  221-226;  Dec  Dig.  «s» 
86.1 

En  Banc  Appeal  from  Superior  Gout, 
Lewis  CouDty ;  A.  E.  Rice,  Jndge. 

Petition  by  the  State  of  Washington,  on 
the  relation  of  ttie  Puget  Sound  ft  WUIapa 
Harbor  Railway  Company  to  tbe  Public  Sei> 
vice  CommiBsion  tor  leave  to  cross  tlie  North- 
ern Facdflc  Railway  Company's  track  at 
gradft  From  a  Judgment  of  the  sopnior 
court  affirming  an  order  thai  the  expense  of 
installing  the  safety  devices,  and  tbelr  main- 
tenance should  be  borne  by  the  petitioner,  it 
appeals.  Reversed  and  cause  remanded,  with 
instructions. 

F.  M.  Dudley,  of  Seattle,  for  appellant 
W.  V.  Tanner  and  Scott  Z.  Henderson,  both 
of  Olympia,  and  Geo.  T.  Reld,  L.  B.  da  Poote, 
and  J.  W.  Quick,  all  of  Tacoaa,  for  re- 
spondents. 

FULLERTON.  J.  The  appellant,  Paget 
Sound  ft  Willapa  Harbor  Railway  Company, 
in  the  construction  of  a  line  (if  railway 
through  Lewis  county  found  It  necessary  to 
cross  in  two  places  the  existing  railway  of 
the  respondent  Northern  Padflc  Railway 
Company.  It  desired  to  make  the  crossings 
at  grade,  and  to  that  end  petitioned  the  Pub- 
lic Service  Commission  for  leave  so  to  do. 
A  hearing  was  had  on  the  petition,  at  which 
leave  was  granted  to  make  the  crossini^  as 
petitioned  for  on  condition  tliat  suitable  in- 


>For  oUier  esses  ms  same  topio  sad  KBT-NUHBER  ia.alt  K«r-Nuiabsr«d  Dlsssts  sod  I&dexas 


Digitized  by 


Google 


WashJ 


STATE  T.  NOBTHERN  PAa  BY.  Ca 


851 


terlocMng  devices  be  Installed  and  main- 
tained at  tlie  crossings-  After  the  entry  of 
the  order  granting  the  leare  by  the  commis- 
sion, the  railway  companies  agreed  upon  the 
character  of  the  device  to  be  Installed,  but 
failed  to  agree  on  an  apportionment  of  the 
expense  for  Installing  the  same ;  the  respond- 
ent refusing  to  bear  any  portion  of  the  ex- 
pense whatsoever.  The  appellant  thereupon 
petitioned  the  Public  Service  Commission  to 
apportion  such  expense,  and  a  hearing  was 
had  before  that  body  upon  this  petition.  At 
the  conclusion  of  the  hearing  the  commission 
decided  that  the  expense  of  Installing  the  de- 
vices as  well  as  their  subsequent  mainte- 
nance should  be  borne  by  the  appellant  com- 
pany, and  entered  Its  order  to  that  effect. 
The  appellant  caused  the  order  to  be  review- 
ed in  the  superior  court  of  Lewis  county, 
where  It  was  affirmed.  This  appeal  is  from 
the  judgment  of  affirmance. 

The  provisions  of  the  statute  material  to 
a  consideration  of  the  questions  Involved  are 
found  at  sectloua  8733—2.  S733— 3,  and  sub- 
divisiou  "c"  of  sectiOD  8733—6  of  Reming- 
toD's  Code,  and  are  quoted  In  full : 

"All  railroads  and  extensions  of  railroads 
hereafter  constructed  shall  cross  cxisUDg  ruil- 
roads  and  highways  by  passiug  either  over  or 
under  the  same,  when  practicable,  and  shall  in 
no  instance  cross  any  railroad  or  highway  at 
grade  without  authority  first  being  obtained 
from  the  commission  to  do  so.  All  highways 
and  extensions  of  highways  hereafter  laid  out 
and  constructed  shall  cross  existing  railroads  by 
passing  either  over  or  under  the  same,  when 
practicable,  and  shall  in  no  instance  cross  any 
railroad  at  grade  without  authority  first  being 
obtained  from  the  commission  to  do  so:  Pro- 
vided, that  this  section  shall  not  be  construed  to 
prohibit  a  railroad  company  from  constructing 
tracks  at  grade  across  other  trades  owned  or 
operated  by  it  within  established  yard  limits. 
In  determining  whether  a  separation  of  grades 
is  practicable,  the  commission  shall  take  into 
consideration  the  amount  and  character  of  travel 
on  the  railroad  and  on  the  highway ;  the  grade 
and  alignment  of  the  railroad  and  the  highway ; 
the  cost  of  separating  grades;  the  toiiography 
of  the  country,  and  all  other  circumstances  and 
conditions  n.itura]lv  involved  in  such  an  in- 
quiry."  Section  8733—2. 

"Whenever  any  railroad  company  desires  to 
cross  any  highway  or  railroad  at  grade,  it  shall 
file  a  written  petition  with  the  commission  set- 
ting forth  the  reasons  why  the  crossing  cannot 
be  made  either  above  or  below  grade,  and 
whenever  the  county  commissioners  of  any 
county,  or  the  municipal  authorities  of  any  city 
or  town,  or  the  state  officers  authorized  to  lay 
ODt  and  construct  state  roads,  desire  to  lay 
out  or  extend  any  highway  across  any  railroad 
at  grade,  they  shall  file  a  written  petition  with 
the  commission,  setting  forth  the  reasons  why 
the  crossing  cannot  be  made  either  above  or 
below  grade.  Upon  receiving  such  petition  the 
comEoiosion  shaU  immediately  investigate  the 
same,  giving  at  least  ten  days'  notice  to  the 
railroad  company  or  companies  and  the  county 
or  munidpality  affected  thereby,  of  the  time 
and  place  of  such  Investigation,  to  the  end  that 
all  parties  interested  may  be  present  and  be 
heard.  If  the  highway  Involved  is  a  state  road, 
the  state  highway  commissioner  shall  be  notified 
of  the  time  and  place  of  bearing.  The  evidence 
introduced  shall  be  reduced  to  writing  and  be 
filed  by  the  commission.  If  the  commission 
finds  that  it  is  not  practicable  to  cross  the  rail- 
road oi  highway  eiuier  above  or  below  grade*  it 


shall  make  and  file  a  written  order  In  the  cause, 
granting  the  right  and  privilege  to  construct 
a  grade  crossing.  The  commission,  in  its  dis- 
cretion, may  provide  in  the  order  authorizing  the 
construction  of  a  grade  crossing,  or  at  any  sub- 
sequent time,  that  the  railroad  company  shall 
install  and  maintain  proper  signals,  warnings, 
fiagmen,  interlocking  devices,  or  other  devices 
or  means  to  secure  the  safety  of  the  public'  and 
its  employ^  If  - upon  investigation  the  com- 
mission shall  find  thot  it  is  impracticable  to 
construct  an  overcrosding  or  unuercrossing  on 
the  established  or  proposed  highway,  and  shall 
6nd  that  by  deflecting  the  established  or  pro- 
po8e<l  highway  a  practicable  and  feasible  over- 
crossing  or  undercrossing  or  a  safer  grade  cross- 
ing can  be  provided,  it  shall  continue  the  hear- 
ing on  the  petition  and  hold  a  supplemental  hear- 
ing thereon.  At  least  ten  days'  notice  of  the 
time  and  place  of  such  supplemental  hearing 
shall  be  given  to  all  land  owners  that  may  be 
affected  by  the  proposed  change  in  location  of 
the  highway.  At  such  supplemental  h<;aring  the 
commission  shall  inquire  into  the  propriety,  ad- 
visability and  necessity  of  changing  and  de- 
flecting the  highway  as  proposed  for  the  purpose 
of  securing  an  overcrossing.  under  crossing,  or 
safer  grade  crossing.  If  the  proposed  change 
in  route  of  the  highway  involves  the  abandon- 
ment and  vacation  of  a  portion  of  an  established 
liigbway.  the  owners  of  land  contiguous  to  the 
portion  of  the  highway  to  be  vacated  and  aban- 
iloned  shall.  In  like  manner,  be  notified  of  the 
time  and  nlace  of  the  supplemental  hearing. 
At  the  conclusion  of  the  heariug  on  the  petition, 
the  commission  shall  make  and  file  its  findings 
of  fact  in  writing  concerning  the  matters  ia- 
qiiircd  into,  and  shall  determme  the  location  of 
the  crossing  which  may  be  constructed,  and 
whether  the  same  shall  be  an  undercrosning, 
overcrossing,  or  grade  crossing,  and  shall  de- 
termine whether  or  not  any  proposed  change  in 
the  route  of  an  existing  highway,  or  the  aban- 
donment of  a  portion  thereof  is  advisable  or 
necessary  to  secure  an  overcrossing,  under- 
crossing,  or  safer  grade  crossing.  If  the  com- 
mission shall  find*  and  determine  that  a  change 
in  route  of  an  existing  highway,  or  abandonment 
and  vacation  of  a  portion  thereof  is  necessary 
or  advisable,  it  shall  further  find  and  determine 
what  private  lands,  property,. or  property  rights, 
if  any,  it  is  necessary  to  take,  damage,  or  in- 
juriously affect,  for  the  purpose  of  laying  out 
and  constructing  the  highway  along  a  new  route, 
and  what  private  lantus,  property  or  property 
rights,  If  any,  will  be  affected  by  the  proposed 
abandonment  and  vacation  of  a  portion  of  an 
existing  highway.  The  lands,  property,  and 
property  rights  found  necessary  to  be  taken, 
damaged,  or  affected  shall  be  described  in  said 
findings  with  reasonable  accuracy,  and  the  right 
to  take,  damage  or  injuriously  affect  the  same 
shall  be  acquired  as  hereinafter  provided.  In 
any  action  brought  to  acquire  the  right  to 
take,  damage,  or  injuriously  affect  any  such 
lands,  property,  or  property  rights,  the  tindings 
of  the  commission  shall  be  conclusive  as  to  the 
necessity  for  taking,  damaging,  or  injuriously 
affecting  the  same.  A  copy  of  said  findings 
sliall  be  served  upon  all  parties  to  the  cause." 
Section  8733—3. 

"Whenever  two  or  more  lines  of  railroad  own- 
ed or  operated  by  different  companies  cross  a 
highway,  or  each  other,  by  an  overcrossing,  un- 
dercrossing or  grade  crossing  required  or  per- 
mitted by  this  act  or  by  an  order  of  the  commis- 
sion, the  portion  of  the  expense  of  making  such 
crossing  not  chargeable  to  any  municipality, 
county,  or  to  the  state,  shall  be  apportioned  be- 
tween said  railroad  companies  by  the  commis- 
sion unless  said  companies  shall  mutually  agree 
upon  an  apportionment.  If  it  becomes  neoes- 
sary  for  the  commission  to  make  an  apportion- 
ment between  the  railroad  companies,  a  bearing 
for  that  purpose  shall  be  hdd,  at  least  ten  days' 
notice  of  which  shall  be  given."  Section 
8733— 6k  snbd.  c 
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It  Is  die  «mtentl<m  d  the  appellant  that 
these  statutes  require  an  apportionment  trf 
the  expense  of  installing  and  molntalnlDg 
SQch  crossing  devices  as  the  commission  may 
require  to  be  installed  for  the  protection  of 
the  public  and  hence  that  the  order  of  the 
cnnmission  In  this  instance,  since  it  required 
the  appellant  to  bear  the  whole  expense  of 
Installing  and  maintaining  the  interlocking 
device  required  by  its  order,  is  In  Tlolaticm  of 
the  statute,  and  is  otherwise  unjust  and  In* 
equitable.  On  the  other  hand,  it  is  coatend- 
ed  by  respondent  that  the  statute,  properly 
construed,  relates  only  to  the  expense  of  the 
actual  crossing,  of  which  an  Interlocking 
device  is  not  a  necessary  part,  and,  further, 
that  to  construe  the  statute  In  such  a  way  as 
to  compel  the  senior  road  to  pay  any  part  of 
the  expense  of  constructing  a  crossing,  or  the 
devices  required  to  be  installed  in  connecUon 
therewith,  is  to  render  the  statute  unconstl- 
tntional,  since  it  Is  to  permit  a  taking  of  the 
property  of  the  senior  road  for  the  benefit  of 
the  Junior  without  any  corresponding  benefit, 
and  hence  a  taking  without  compensation. 

[1]  Noticing  first  the  question  of  construe- 
ti(m,  it  must  be  confessed  that  the  statute 
is  not  entirely  clear  as  to  Its  meaning.  The 
language  used,  ^vlng  it  a  literal  construc- 
tion, seems  to  support  the  respondent's  con- 
tention. It  will  be  noticed  tliat  sectlOQ  87337- 
3  appears  to  refer  to  the  interlocking  and 
other  devices  which  the  Public  Service  Com- 
mission may  in  Its  discretion  require  to  be 
installed  by  the  "railroad  company"  for  the 
protection  of  the  public  as  something  in  ad- 
dition to  the  actual  construction  of  the  cross- 
ing, while  subdivision  "c"  of  section  8733—6 
makes  no  reference  to  these  devices,  but  re- 
fers to  the  "expense  of  making  such  cross- 
ing" only.  The  railroad  company  named  In 
the  first  section  must  from  the  context  refer 
to  the  railroad  company  desiring  to  make 
the  crossing,  not  to  the  railroad  company 
whose  tracks  are  crossed,  and  the  require- 
ment that  It  shall  Install  and  maintain  the 
protective  devices  meana,  In  the  absence  of 
-explanatory  words,  that  it  shall  install  and 
maintain  them  at  Its  own  exx>ense.  But  to 
construe  the  language  thus  literally  seems 
to  conflict  with  the  spirit  and  Intent  of  the 
act,  and  we  think  that  the  later  section,  in 
its  reference  to  the  expoise  of  the  crossing, 
means  not  only  the  expense  of  constructing 
the  actual  crossing,  but  the  expense  of  con- 
structing and  maintaining  such  protective 
devices  as  the  commission  may  require  to  be 
constructed  and  maintained  therewith.  The 
expense  of  constructing  and  ma  intw  firing  the 
actual  crossing  is,  the  record  shows,  but  nom- 
inal when  compared  with  the  cost  of  install- 
ing and  maintaining  the  protective  devices, 
it  Is,  moreover,  wholly  for  the  benefit  of  the 
';:rosslng  road,  while  the  protective  devices 
<an  be  said  to  be  for  the  benefit  of  both  roads, 
blnce  they  lessen  the  danger  of  accidents 
■and  permit  a  more  economical  t^ratlon  of 


both.  It  Is  not  therefore  to  be  supposed  that 
the  Legislature^  in  providing  fbr  an  appor- 
tlmment  of  the  expense,  referred  to  this  less- 
or consideration  to  the  exclusion  of  the  one  at 
so  much  greater  importance,  and  we  cannot 
so  hold. 

[2]  "The  real  meaning  of  a  statute  Is  to 
be  ascertained  and  declared,  even  though  it 
seems  to  conflict  with  the  words  of  the  stat- 
ute." Landers  t.  Smith,  78  Me.  212,  3  AtL 
463 ;  Orono  t.  B.  B.  &  B.  Co,  105  Me.  428, 
74  AtL  1022;  Ballroad  Ca  T.  BaUwuy  Co., 
123  Iowa,  548,  99  N.  W.  181. 

[3]  Passing  to  the  constitutional  question. 
It  must  be  remembered  when  considering  it 
that  the  appellant  does  not  seek  to  have 
the  expense  of  constructing  the  crossing  itrop- 
er  apportioned  between  itself  and  respondent, 
but  seeks  only  to  have  so  apportioned  the  ex- 
pense of  installing  and  maintaining  the  inter- 
locking device  required  by  the  Public  Service 
Commission.  It  must  be  remembered  also 
that  an  interlocking  device  is  no  part  of  thb 
crossing  proper.  Crossings  at  grade  existed 
long  prior  to  the  loventlon  of  sudi  devices, 
and  many  grade  crossings  now  exist  and  are 
in  use  in  this  state  where  no  such  device 
Is  Installed.  The  device  la  a  safe^  device, 
having  for  its  primary  purpose  the  protection 
of  the  public  from  accident,  and  a  secondary 
purpose  of  enabling  the  crossing  roads  to 
operate  their  trains  more  economically,  In 
that  it  does  away  with  the  necessity  of  stop- 
ping before  crossing  the  opposing  track 
other  than  when  signaled  so  to  da  Bern. 
Code,  i  8626—69. 

[4]  The  right  of  one  railroad  company  to 
construct  its  tracks  across  the  tracks  of  an- 
other company,  while  guaranteed  by  the  Con- 
stitution and  statutes  of  this  state,  exists 
without  such  guaranty.  The  right  to  cross 
could  be  condemned  In  the  same  manner  the 
right  to  cross  other  property  was  condemned. 
The  great  weight  of  authority  Is,  however, 
In  the  absence  of  a  statute  to  the  contrary, 
to  the  effect  that  the  crossing  company  must 
bear  the  expense  of  the  crossing.  This  in- 
cludes not  only  the  cost  of  constructing  the 
grades  and  laying  the  tracks,  but  the  cost 
of  installing  and  maintaining  sudi  safety 
devices  as  the  necessities  of  the  particular 
case  might  require.  Toledo,  A.  A.  &  N.  M. 
Ry.  V.  Det.,  L.  &  N.  B.  K.  Co.,  62  Mich.  564, 
29  N.  W.  600,  4  Am.  St.  Rep.  875;  State  ex 
rel.  Minneapolis  v.  S.  P.,  M.  &  M.  By.  Co., 
98  Minn.  380,  108  N.  W.  261;  Chicago,  M.  & 
St  P.  R.  Co.  V.  City  of  MUwaokee,  97  WU 
418,  72  N.  W.  1118 ;  State  ex  rel.  Northern 
Pa&  B.  Go.  v.  Railroad  Commlssloo.  140  Wis. 
145,  121  N.  W.  919:  7.  &  P.  M.  B.  B.  Go.  T. 
D.  &  B.  a  B.  B.  Co.,  64  Mich.  SCO.  31  N.  W. 
281 ;  Butte,  A.  &  P.  Ry.  v.  M.  U.  By.,  16  Mont 
504,  41  Pac.  232,  31  L.  B.  A.  208.  50  Am.  St 
Rep.  608 ;  West  Jersey  &  S.  R.  B.  Co.  v.  At- 
lanUc  City  Trac  Co.,  65  N.  J.  Eq.  613,  56  Aa 
890;  Winona  &  S.  W.  By.  Co.  v.  C-,  M.  St  St 
P.  By.  Co.,  50  Minn.  300,  S2  N.  W.  657;  El- 
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kins  E.  B7.  Oo.  T.  W.  Bl  a  Co.  (0.  163 
Fled.  724 :  Gbicaflo  &  W.  L  R.  E.  Co.  v.  E. 
a  By.  Co.,  116  HL  875,  4  N.  a  246.  66  Am. 
Uep.  173. 

In  our  own  ease  State  ex  rel.  Nortb 
Coast  R.  T.  Nortbern  Pac.  R.  Co.,  Wash. 
78,  94  Pac.  907,  a  proceeding  brought  by  tbe 
relator  to  cross  tbe  track  of  the  defendant 
at  grades  m  held  It  to  be  tbe  dn^  of  the 
relator  to  bear  the  expense  of  making  and 
maintaining  the  crossing,  as  well  as  an 
Interlocking  derios  found  necessary  to  be 
Installed  for  protectlTe  purposes.  Announc- 
ing tbe  same  principle,  altbou^  EHresenUng 
different  states  of  facts,  are  the  cases:  State 
ex  rel.  Union  Lumber  Go.  t.  Superior  Court, 
70  Wash.  540, 127  Pac.  109;  Northern  Pacific 
XL  Co.  T.  Union  Lumber  Ca,  76  Wash.  663. 
1S7  Pac.  306 ;  Spokane  t.  Spokane  &  Inland 
Bmplre  R.  Cb..  76  Wasb.  651,  135  Pac  686. 

[B]  The  grounds  upon  which  tbe  principle 
was  rested  In  some  of  these  cases  lead  strong 
color  to  the  coatentlon  of  the  respondent, 
but  it  must  be  remembered  that  tbe  cases 
were  determined  In  the  absence  of  statutes 
requlrlDg  an  apportionment  of  costs  and 
without  that  thought  hetng  In  the  mind  of  the 
court  when  tlie  opinions  were  framed.  The 
lauguQge  of  the  court  must  be  construed  with 
reference  to  the  questions  actually  before 
it,  and,  since  the  question  now  before  us  was 
not  presented  in  any  of  them,  they  cannot 
be  said  to  be  conclusive  of  it 

[<]  A  railroad  company  which  has  pro- 
cared  a  right  of  way  for  its  line  and  laid 
tracks  thereover  clearly  has  a  vested  prop- 
erty right  therein,  and  any  other  company 
crossing  such  right  of  way  is  bound  to  make 
compensation  for  the  property  actually  tak- 
en and  damaged,  regardless  of  any  statutory 
provision  to  the  contrary.  But  a  railway 
company  first  in  Ume  acquires  no  exclusive 
right  to  the  territory  through  which  It  passes 
or  exclusive  right  to  operate  its  road  Id  an; 
[Mrtlcnlar  manner.  Both  under  tbe  principles 
of  the  common  law  and  by  the  express  provi- 
«l<Mis  of  the  Constitution  and  statutes  of  this 
state.  Its  line  was  subject  to  being  crossed 
by  the  line  of  another  railroad  company.  The 
language  of  the  Supreme  Court  of  the  United 
States  In  Chicago,  Burlington  &  Q.  R.  v. 
Chicago,  166  U.  S.  226.  17  Sup.  Ct  881,  41 
lb  Ed.  979,  Is  applicable.  It  Is  there  said: 

*^he  plaintiff  in  error  took  its  charter  sub- 
ject to  the  power  of  the  state  to  provide  for  the 
safety  of  the  pubUc,  in  so  far  as  the  safety  of 
the  uvea  and  persons  of  the  people  were  in- 
T4dTed  In  the  operation  of  the  railroad.  Tbe 
company  laid  ita  tracks  subject  to  tbe  condi- 
tioD  necessarily  implied  that  their  use  could 
be  so  reffulateu  by  competent  authority  as  to 
iuure  the  public  safety.  And  as  alt  property, 
whether  owned  by  private  persons  or  by  cor- 
porations, is  held  subject  to  the  authority  of  the 
state  to  regulate  its  use  in  such  manner  as  not 
to  unnecessarily  endanger  tbe  lives  and  tbe  per- 
sonal safety  of  the  people,  it  is  not  a  condition 
of  the  exercise  of  that  authority  that  tbe  state 
shall  indemnify  the  owners  of  property  for  the 
damage  or  injury  resulting  from  its  exercise. 
Property  thus  damaged  or  injured  is  not,  within 


the  meaning  of  the  Constitation,  taken  for  pub- 
lic use,  nor  is  the  owner  deprived  of  it  witoout 
due  process  of  law.  The  requirement  that  com- 
pensation be  made  for  private  property  taken 
for  public  use  Imposes  no  restriction  upon  the 
inherent  power  of  the  state  by  reasonable  regu- 
lations to  protect  the  lives  ana  secure  the  safety 
of  the  people.  In  the  recent  case  of  N.  Y.  &  N. 
E.  Railroad  v.  Bristol,  151  U.  S.  656.  667 
114  Sup.  Ct.  437,  88  L.  Ed. .  269],  this 
court  declared  it  to  be  thoroughly  established 
that  the  inhibitions  of  the  Constitution  of  the 
United  States  upon  tbe  impairment  of  tbe  ob- 
ligation ot  contracts,  or  tbe  deprivation  of  prop- 
erty without  dae  process  or  of  the  equal  protec- 
tion of  tbe  laws,  by  tbe  states,  are  not  vio- 
lated bj  tbe  legitimate  exercise  of  le^alatlm 
power  m  securing  the  public  safety,  health  and 
morals.  The  governmental  power  of  self-pro- 
tection,' the  court  said,  'cannot  be  contracted 
away,  nor  cao  tbe  exercise  of  rights  granted, 
nor  the  use  of  property  be  witbdrawn  from  tbe 
implied  liability  to  governmental  regulation  in 
particulars  essential  to  the  preservation  o£  tbe 
community  from  injury.'  See  New  Orleans 
Gas  Co.  v.  Louisisna  Light  Co.,  115  U.  S.  650, 
671  [6  Sup.  Ct.  252,  29  L.  Ed.  5161." 

It  la  therefore  within  the  power  of  tbe 
state,  whenever  It  deems  tbe  public  safety 
may  so  require,  to  impose  upon  railway  com- 
panies whose  tracks  cross  each  otlier  at  grade 
tbe  duty  of  installing  and  maintainiug  at 
such  crossing  such  safety  devices  as  the  con- 
ditions may  require.  And  since  such  devices 
are  not  necessary  to  the  successful  operation 
of  tbe  road,  but  are  required  for  the  safety 
of  the  public,  It  would  seem  to  follow  that 
the  state  might  provide,  without  violating 
the  constitutional  inhibition  against  the  tak- 
ing of  private  property  for  a  public  use,  that 
the  expense  of  Installing  and  maintaining 
such  devices  could  be  apportioned  between 
two  railway  companies,  even  though  the  In- 
stallation Is  required  to  be  made  at  the  time 
when  the  <Hie  is  constructing  a  new  track 
across  the  existing  track  of  another.  We  so 
hold,  and,  while  we  think  the  rule  applica- 
ble to  any  form  of  safety  device,  we  think  It 
particularly  applicable  to  tbe  one  in  question, 
since  it  has,  as  we  si^,  the  double  purpose 
of  protecting  the  public  and  enabling  each 
of  tbe  roads  to  more  eeonomteally  <q>nate  Its 
trains. 

It  follows  from  this  Uiat  the  PubUe  Serv- 
ice Commission  and  the  trial  court  were 
in  error  In  Imposing  die  entire  obligation  of 
installing  and  maintaining  tbe  required  Inter- 
loping device  uptm  tbe  aH>eIlant,  unless  It 
can  be  said  that  the  power  to  apporttou  tbe 
expense  between  the  ctHnpanles  Includes  tbe 
power  to  Impose  it  all  upon  pne  of  the  com- 
panies. In  Railway  Co.  v.  Traction  Co.,  79 
Ohio  St  136.  86  N.  EL  615.  the  court  held  that 
an  apportionment  of  the  costs  did  not  nec- 
essarily mean  an  equal  apportionment,  and. 
in  a  subsequent  appeal  of  the  same  case,  said 
that  to  require  one  company  to  bear  all  of 
the  expense  was  not  an  ^poitionment;  tbe 
true  rule  appearing  to  be  that  a  substanUal 
apportionment  Is  required. 

So  Interpreting  the  statute,  we  cannot  con- 
clude in  this  instance  that  the  cffder  ot  tbe 
commlsEdon  can  stand.  Tbe  record  shows  no 
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equity  In  favor  of  the  one  road  over  the  oth- 
er. The  order  was  based  entirely  on  the 
principle  that  one  was  first  In  time,  and, 
since  we  conclude  that  this  Is  not  sufficient 
under  the  statute  to  relieve  It  from  a  share  of 
the  expense.  It  follows  that  the  burden  of  In- 
stalling and  maintaining  the  Interlocking  de- 
vice should  be  divided  equally  between  the 
companies. 

The  judgment  appealed  from  Is  reversed, 
and  the  cause  remanded,  with  instructions  to 
direct  the  Public  Service  Commission  to  ap- 
portion the  expense  of  Installing  and  main- 
taining the  Interlocutory  device  mentioned 
equally  between  the  railroad  companies  Inter- 
ested. 

MOUNT,  MAIN,  mAAS,  PARKER,  and 
GHADWICK,  JJ^  concur. 

HOLCOMB,  J.  I  concur  In  the  result,  as- 
suming that  the  Public  Service  Commission 
will  apportion  the  cost  as  suggested  In  Rail- 
way G<HnpaDy  v.  Traction  Co.,  79  Ohio  St. 
136,  86  N.  E.  515.  I  do  not  agree  that  the 
railroad  first  occupying  a  right  of  way  had 
no  superior  right  or  equity  as  against  a  sub- 
sequent occupier  of  the  right  of  way  for  the 
purpose  of  crossing.  As  against  it  I  think 
the  flrst  occupier  has  a  very  superior  posl- 
ti<m  and  right.  As  against  the  sovereign, 
of  course,  it  has  not,  but  In  apportioning  the 
costs  Involved  here  the  superior  and  prior 
position  of  the  first  occupier  should  be  given 
very  great  advantage^ 


(29  IdabO,  438) 

NORTHBBN  PAO.  RY.  00.  t.  BIBZBL  et  aL 

SAME  V.  NEUKAM  et  aL 

(Supreme  Court  of  Idaho.  Oct  9,  1916.  On 
Petitions  for  Behearing,  Dec  13,  1916.) 

1.  BotTNDAaiES  ^=>14— CoitSTBCCTION. 

Held,  under  the  United  -  States  survey,  as 
appears  from  the  field  notes  and  plats  thereof, 
the  Newell  grant  of  6.06  acres  of  land  borders 
on  Snake  river. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  SS  102-107  ;  Dec.  Dig.  ®=3l4.] 

2.  Boundaries  <&=»14 — Constbuction. 

He^,  that  block  2  of  the  city  of  Lewiston 
borders  on  Snake  and  Clearwater  rivers. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  102-107;  Dec.  Dig.  «=14.1 

3.  Navigable  'Waters    ®=937(7}  —  Beds  — 
Right  to. 

The  title  to  beds  of  navigable  streams  of  this 
state  does  not  pass  to  the  patentees  of  the  Unit- 
ed States  by  the  sale  of  lots  or  lands  bordering 
on  such  streams. 

WEd.  Note.— For  other  cases,  see  Navigable 
aters,  Cent.  Dig.  S8  212-215 ;  Dec.  Dig.  «=» 
87(7)-) 

4.  Navigable  Watebs  «=>36(1)—Bbi>— Title 

TO. 

The  state  holds  the  title  to  the  beds  of  the 
navigable  streams  below  the  natural  or  average 


high-water  mark,  for  the  use  and  boiefit  of  the 
whole  people. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters.  Cent.  Dig.  ff  180-182,  184.  200;  Dec. 
Dig.  «=»36a).l 

5.  Couuon   Law  <=;»12— Adoption— Efbtct 

OF. 

Section  18,  Rev.  Codes,  by  which  Is  adopted 
the  common  law  of  England,  so  far  as  it  is  not 
repugnant  to,  or  in  conflict  with,  the  laws  of  tlte 
United  States  or  tho  ConstitutioQ  and  laws  of 
tliis  state,  adopts  only  bo  much  of  the  common 
law  as  is  applicable  to  the  conditions  of  this 
state. 

[Ed.  Note.— For  other  cases,  see  Common  Law, 
Cent  Dig.  J  10;  Dec.  Dig.  «s»12.] 

6.  Navigable    Waters   ^=339(2)— Ripasia:i 
Ownership— Right  to. 

The  reason  for  the  common-law  role  of  ripa- 
rian rights  does  not  exist  in  tliis  state ;  there 
fore  that  common-law  rule  does  not  exist  and 
the  common  law  of  England  under  such  condi- 
tions would  find  another  role  which  would  fit 
the  case.  ' 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  SS  230.  241,  242;  Dec.  Dig. 
«=»39{2).] 

7.  Navigable   Waters  <s=»39(2)— Ripaeu:* 
Rights— CoMUON  Law. 

There  never  was  a  common-law  doctrine  in 
England  in  regard  to  auch  rivers  as  we  liave  in 

the  United  States,  for  the  reason  that  no  such 
streams  exist  in  England.  That  being  the  case, 
there  could  be  no  common-law  doctrine  in  Eng- 
land as  to  the  conditions  that  did  not  exist  th^re. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  SS  239,  241,  242 ;  Dec.  Dig. 
<S=>39(2).] 

8.  Navigabu:  Waters  «=9l{4)— Navigabil- 
ity—Statutes. 

In  this  country  the  ebb  and  flow  of  the  tide 
is  not  a  true  test  of  the  navigability  of  a  river, 
and  so  far  as  this  state  is  concerned,  the  common- 
law  rule  in  regard  thereto  was  merely  an  arbitra- 
ry one  and  not  applicable  here.  The  real  test  of 
the  navigability  of  a  stream  in  titis  country  is 
whether  it  is  in  fact  navigable. 

[Ed.  Note. — For  other  cases,  see  Nsvignble 
Waters,  Cent  Dig.  {  8 ;  Dec.  Dig.  «=}1(4).] 

9.  Navigable   Watebs  ^»36(3)— Rxpakian 
Owners— Bights  of. 

The  state  holds  the  title  to  the  beds  of  all 
navigabt^e  streams  in  this  state  for  the  benefit 
of  too  public,  and  the  riparian  owner's  right 
only  extends  to  the  high-water  mark. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waten^  Cent  Dig.  |  186;  Dee.  D^.  «=S336(3).J 

10.  Public  Lands  ©ss'i- "Pdblic  Domais"— 
Construction  of  Tekms. 

The  terms  "public  lands"  and  "public  do- 
main" are  used  in  the  United  States  statutes  and 
decisions  to  designate  such  lands  as  are  subject 
to  sale  or  other  disposal  under  the  general  laws 
of  the  United  States  or  the  states,  and  are  habit- 
ually used  by  the  Legislature  to  deaoibe  such 
lands  as  are  subject  to  sale  or  other  disposal 
under  the  general  laws  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  S  6;  Dec.  Dig.  «=»4. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Serus,  Public  Land;  Public 
Domain.] 

11.  Navigabix  Waters  ^37(7)— Gbahts  or 
Land  Bobdebino  on— Effect  of. 

Grants  by  the  United  States  under  the  pub- 
lic land  laws  of  the  government  of  lands  border* 
ing  on  or  bounded  by  navigable  waters  do  not 
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convey,  of  their  own  force,  any  titie  or  right  be- 
low Ugb-water  mark. 

[Ed.  Note.— For  other  cases,  mo  Navigable 
Waters,  Cent  Dig.  H  212-215;  Dec.  Dig. 
37(7).] 

12.  NaTIOABU   WATBBd  «=>36(2)— RiPABIAN 

Owners— RianTs  or. 
We  have  no  statute  law  granting  a  riparian 
owner  on  a  navigable  stream  the  bed  of  such 
stream  or  any  porticm  thereol. 

[Ed.  Note.— For  other  caaea,  hoc  Navigable 
Waters,  Cent  Dig.  H  180-183,  185,  187,  196; 
Dec.  Dig.  «=>3e(S».] 

13.  Navigable   TTatbbs  «=>36{3)— Bed  of 
Naviqabt.e  Water  as  "Public  Lawds." 

The  "public  lands"  referred  to  In  article  8 
of  the  state  Ctmstitution,  and  which  are  subject 
to  disposal  by  the  state  land  board  under  laws 
to  be  enacted  the  Legislature,  do  not  include 
the  beds  of  navigable  waters  or  lands  thereunder 
below  high-water  mark. 

lEd.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  S  186;  Dec.  Dig.  «=>36(3).] 

14.  Public  Lg&NDS  «=:>14SU,  New,  vol.  9  Key- 
No.  Series— State  Land  Board— Powfrs  of. 

The  rights  of  the  state  land  board,  under  our 
present  law,  so  far  as  tbe  public  lauds  of  the 
state  are  concerned,  are  confined  to  lands  ex- 
pressly granted  by  act  of  Congress  and  to  such 
lands  as  are  subject  to  settlement  and  sale. 

15.  Public  Lands  <3=>14814,  New,  voL  9  Key- 
No.  SerieB— Disposal— Public  Land  Boabd. 

Under  the  provisions  of  sections  4,  6,  8,  9, 
10.  and  11  of  the  Admission  Bill,  admitting 
Idalio  as  a  state,  a  grant  of  a  designated  number 
of  acres  of  land  for  specific  purposes  was  made, 
and  the  constitutional  provisions  found  in  article 
0  of  the  Constitution,  granting  to  the  state  board 
of  land  commissioners  control  over  and  disposal 
of  all  public  lands,  relates  only  to  the  lands 
granted  to  the  state  for  specific  purposes. 

16.  Navigable  Watebs  «=936(1)—Bkds— Ti- 
tle TO. 

The  title  to  the  beds  of  Davigable  streams 
passed  to  tbe  state  on  its  admission  into  the 

Union,  without  any  special  grant,  for  the  benefit 
of  the'  public,  and  the  state  acquired  absolute 
property  in,  and  dominion  and  sovereignty  over, 
all  soils  under  the  navigable  waters  within  its 
borders. 

WEd.  Note.— For  other  cases,  see  Navi«ible 
kters.  Cent.  Dig.  H  180-182,  184,  200;lDee. 
Dig.  «s>36(l).] 

17.  Navigable  Watkbs  «=936(1)— Duty  or 
Legislature. 

It  is  the  duty  of  the  Legislature  to  enact 
proper  laws  for  tne  management  and  control  of 
the  beds  of  such  waters. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  S8  180-182,  184,  200;  Dec. 
Dig.  «s»36(D.] 

18.  Navigabu  Waters  ^=»36(3)— Bipabian 
Pbopbibtohs— Bights  or. 

Wherever  a  city,  town,  or  village  is  a  ripa- 
rian owner  on  navigatde  waters,  it  talces  title  to 
the  lands  owned  by  it  to  high-water  mark. 

WEd.  Note.— For  other  cases,  see  Navigable 
aters,  Cent.  Dig.  {  186;  Dec.  Dig.  «s>S6(3).J 

19.  Navigable  Watebs  «^37(4)— Streams— 
Bights  or  Pabties. 

Held,  under  the  various  acts  passed  by  the 
territorial  and  state  Legislatures,  granting  to 
the  city  of  Lewiston  certain  rights  in  regard  to 
said  nvers  and  the  right  to  sell  or  lease  any 
property  dedicated  to  any  specific  public  use, 
ue  state  did  not  part  with  its  title  to  the  beds 
of  said  waters,  since  the  Legislature  could  not 
thus  alienate  such  title,  and  such  acts  of  the 
Legislature  must  be  construed  to  as  not  to  per- 


mit the  city  to  nnreasonably  interfere  with  tbe 
use  of  such  rivers  by  the  public. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Wo^^Oent  Dig.  H  2U,  218-222;  Dee.  Dig. 

20.  QunrriNQ    Titlb    ®=>52  —  Judqubnt — 

BlOUT  TO. 

Held,  that  the  title  to  the  beds  of  said 
streams  should  not  be  quieted  In  either  the  ap- 
pellant or  respondent. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  K  99,  102,  li^;  Dec.  Dig.  ^ 
62.] 

On  Petitions  for  Rehearing. 

21.  Railroads  ^75(3>— Bight  of  Wat- 
Easements. 

Held,  that  under  tbe  provisions  of  ordinance 
No.  218  of  the  city  of  Ijcwiston,  granting  to  the 
Northern  Pacific  Railway  Company^  its  succes- 
sors and  assigns,  the  use  of  A  street  in  said  city, 
said  corporation  is  granted  an  easement  which  is 
irrevocable  as  long  as  said  Bailway  Company  or 
its  assigns  occupy  said  street  for  railway  pur- 
poses, and  that  said  Railway  Company  is  en- 
titled to  a  decree  in  tbe  lower  court,  decreeiiig 
to  it  and  its  assigns  tbe  right  to  the  use  of  said 
A  street  for  railway  purposes,  with  the  rights  of 
a  riparian  owner  from  the  intersection  of  said 
A  street  with  Fifth  street  to  the  easterly  end  of 
block  L 

[Ed.  Note.— For  otiier  eases,  see  Railroads, 
Cent  Dig.  I  185 ;  Dec.  Dig.  «=375(S).] 

Appeal  from  District  Court,  Nea  P&ece 
County;  Edgar  0.  Steele,  Judge. 

Actions  by  the  Northern  Pacific  Railway 
Company  against  D.  C  Hlrzet  and  another 
and  the  City  of  Lewiston  and  others,  and  by 
tbe  Northern  Pacific  Railway  Company 
against  Casper  Neukam  and  the  City  of  Lew- 
iston and  others.  From  Judgments  quieting 
title  In  the  Mayor-Trustee  for  the  City  of 
Lewiston,  plaintiff  appeals.  Reversed  and 
remanded,  with  directions. 

Actions  to  quiet  title  to  certain  parts  of 
the  beds  of  the  Snake  and  Clearwater  rivers 
bordering  on  tbe  city  of  Lewiston.  Judgment 
quieting  title  in  the  mayor-tmstee  for  the 

James  B.  Babb,  of  Lewiston,  tor  appellant 
Ghas.  H.  Chance,  Fred  B.  Butler,  and  Mc- 
Namee  &  Harn,  aU  of  Lewiston,  for  respond- 
ents. 

SULLIVAN,  C.  J.  This  appeal  hivolves 
two  actions  brought  by  tbe  appellant,  the 
Northern  Pacific  Railway  Company  (which 
will,  for  convenience,  hereafter  be  called  the 
Railway  Company),  one  against  D.  C.  Hlrzel 
and  wife,  and  the  other  against  Casper  Neu- 
kam. The  action  against  Hlrzel  is  to  quiet 
title  against  Hlrzel  and  wife  to  land  between 
the  banks  of  Snake  river  and  the  center  of 
the  main  stream,  including  an  unsurveyed 
Island  occupied  by  respondent  Hlrzel  at  the 
confiuence  of  the  Clearwater  and  Snake  riv- 
ers at  the  city  of  Lewist<»i,  and  may  for 
convenience  be  referred  to  as  the  Snake  River 
Case.  The  suit  against  Neukam  Is  to  quiet 
title  to  land  between  the  bank  of  Clearwater 
river  and  the  (%nter  of  the  stream  at  the  foot 
and  west  of  Fifth  street  and  north  of  block 
6  and  from  A  street  north  of  said  block  in 
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said  city  of  Lewiston,  and  may  be  referred  to 
as  tbe  Clearwater  Case. 

John  B.  Morria,  as  mayor-trustee  of  the 
city  of  Lewlston,  filed  a  complaint  In  Inter- 
rention  in  each  case,  whereby  be  claimed 
for  the  city  aa  mayor-trustee,  the  land  claim- 
ed by  the  plalntlir  and  prayed  that  title  be 
auieted  In  him  as  trustee  for  the  city.  Hlr- 
zel  filed  his  answer  and  Neukam  defaulted 
and  thereafter  made  a  motion  to  open  the 
default,  which  was  denied,  and  his  answer, 
filed  after  default  was  entered,  was  stricken 
from  the  flies,  and  be  did  not  thereafter 
answer. 

Vpoa  the  issues  made,  judgment  and  decree 
in  each  case  was  entered  In  favor  of  tbc 
mayor-trustee  and  the  title  to  the  land  In- 
Tolved  quieted  In  him. 

Tbe  plaintiff,  tbe  Railway  Company,  ap- 
pealed from  the  Judgment  entered  in  both  of 
said  cases.  Neither  of  the  defendants,  nir- 
sel  or  Neukam,  appealed,  and  the  OMitroTersy 
in  tills  court  is  now  between  tbe  Railway 
Company  and  the  mayor-trustee  alone.  It 
appears  that  tbe  Railway  Company  claims 
the  title  of  the  state  as  well  aa  title  under 
the  patents  from  the  United  States  end  by 
vacation  of  streets  from  the  city;  the  mayor- 
trustee  in  both  cases  claims  title  by  virtue 
of  a  townslte  patent,  by  adverse  possession, 
by  deed,  by  rellugulshments,  by  grant  from 
the  state,  and  perhaps  through  some  other 
sources. 

Numerous  errors  are  assigned,  a  number  of 
whi(di  Involve  the  sufBdency  of  the  evidence 
to  suK>ort  tbe  findings  of  the  court,  and 
some  Involve  questlims  of  law  wherein  It  is 
claimed  the  court  erred  in  the  trial  of  the 
case,  and  a  reversal  of  the  Judgment  is  de- 
manded. 

In  order  that  the  Issues  involved  In  the 
two  cases  under  consideration  may  be  more 
readily  understood,  a  brief  history  of  the  dty 
of  I^ewistoQ  and  of  the  title  to  the  land  in- 
volved will  here  be  given. 

[1.2]  The  land  upon  which  the  dty  is  sltu- 
ftted  Is  at  the  junction  of  the  Clearwater  and 
Snake  rivers;  Snake  river  being  on  the 
weaterly  side  of  the  city,  and  the  Clearwater 
on  the  northerly  side  thereof.  There  was 
some  settlement  made  there  as  early  as  1861. 
When  first  settled,  it  was  a  part  of  the  terri- 
tory of  Washington  and  the  city  of  Lewlston 
was  incorporated  as  a  city  by  a  legislative 
act  of  that  territory  early  in  1863.  See  Loc 
&  Prlv.  Laws,  Wash.  1863.  p.  43.  In  that  act 
the  western  boundary  of  the  city  was  fised 
as  the  middle  channel  of  the  Snake  river  and 
the  northern  boundary  was  the  middle  chan- 
nel of  Clearwater  river.  Idaho  was  organ- 
ized as  a  territory  om  Mardi  3, 1863,  and  bi 
1907,  by  le^slative  act,  tbe  Lewlston  dty 
boundary  was  extended  across  and  beyond 
tbe  Clearwater  river.  Sess.  I*  1007,  p.  349. 
When  said  dty  was  first  settled  it  was  a 
part  of  the  Nez  Perce  Indian  reservation.  It 
appears  that  the  Indians  executed  an  agree- 
ment in  writing  with  one  Robert  Newell  on 


the  9th  day  of  June,  1861,  wbicb  agreement 
was  signed  by  tbe  chiefs  of  the  Nes  Perce 
tribe,  granting  to  Newell  a  tract  of  laud  bor- 
dering on  the  easterly  bank  of  Snake  river 
within  the  present  lln)Its  of  the  dty  of  Lew- 
lston, consisting  of  COS  acres.  The  treaty 
between  the  government  and  the  Indians  ex- 
tinguishing their  title  to  the  land  on  whidi 
the  dty  is  located  was  conduded  on  June  9. 
1863,  and  was  ratified  April  17,  1867,  and 
thereafter  the  survey  of  the  Newell  tract  was 
made  on  September  28  and  29,  1868.  Snld 
tract  is  described  by  metes  and  bounds,  being 
250  yards  on  the  easterly  side,  100  yards  at 
tbe  northerly  end.  and  90.76  yards  on  the 
southerly  end,  the  westerly  line  bordering  on 
Snake  river.  It  is  the  contention  of  the  int«> 
veuers  In  the  Hirzel  Case  that  tbe  westerly 
side  line  of  said  Newell  grant  limits  the  owner- 
ship of  the  lands  within  tbe  exterior  bound- 
ary lines  of  said  grant,  and  that  tbe  owner- 
ship does  not  extend  to  the  thread  of  said 
river.  The  land  Induded  in  said  grant  Is 
owned  by  the  appellant  Railway  Company. 

Patent  from  the  government  was  not  is- 
sued to  Newell  until  nearly  12  yeara  after 
the  Indians  .bad  executed  said  Instrument 
in  writing  to  Newell,  and  nearly  10  years 
after  said  treaty  was  entered  into. 

The  survey  of  tbe  Newell  grant  was  made 
prior  to  the  survey  by  the  government  of  the 
other  lands  involved  In  this  case,  and  at  the 
time  the  Newell  grant  was  surveyed  the  gov- 
ernment bad  not  run  the  meander  line  of 
Snake  river.  It  appears  that  the  government 
ran  said  meander  line  Septemlser  26,  1870, 
and  that  on  September  3,  1873,  the  govern- 
ment made  a  survey  of  the  legal  But>divlslon9 
now  Included  In  said  dty,  and  on  June  1, 
1874,  such  government  survey  was  approved- 

In  August,  1874,  E.  B.  True  made  a  survey 
and  plat  of  the  Lewlston  town  site,  and  on 
April  10,  1875,  patent  for  the  Lewlston  town 
site  was  issued  by  tbe  govemmeDt  to  the 
mayor-trustee  of  said  town.  The  defendant 
Hirzel  was  a  squatter  on  a  sandbar  in  Snake 
river  immediately  west  of  the  Newell  tract 
and  of  block  2  of  said  city  as  surveyed  by 
said  True.  The  land  claimed  by  Hirzel  at 
ordinarily  high  water  is  an  Island,  In  very 
high  water  it  Is  entirely  submerged,  and  In 
very  low  water  it  is  a  peninsula.  The  gov- 
ernment has  refused  to  make  a  survey  of 
this  peninsula  or  Island. 

The  land  bordering  on  the  Clearwater, 
squatted  on  by  defendant  Neukam.  is  entire- 
ly submerged  during  high  water,  exc^t  per^ 
haps  that  portion  on  wbidi  buildings  are  sit- 
uated, and  they  are  in  .what  was  platted  by 
True  as  A  street  of  said  dty.  However, 
since  Judgment  and  decree  was  entered 
against  Hirael  and  Neukam,  and  they  have 
not  appealed,  their  rie^ts  are  not  Invotrad  in 
this  controversy  betweoi  the  appeUant  and 
the  mayor-trustee. 

We  herewith  insert  a  copy  of  a  portion  of 
the  official  plat  of  Tme's  surv^  of  said  town 
site  showing  the  land  in  controversy: 
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The  following  Is  a  plat  of  the  government 
Surrey  of  a  part  ot  section  36,  township  36 
xuge  e  W.  B.  H. 


A  part  of  the  town  site  of  Lewiston  la  lo- 
cated on  said  section  86.  Surveyor  True  sur- 
rey ed  and  platted  only  a  part  of  the  land 
patented  to  the  mayor-trustee,  and  the  pat- 
ent Includes  66L81  acres  for  which  the  may- 


or-trustee paid  $701.SlVi  that  being  at  the 
rate  of  $1.25  per  acr&  The  said  Newell 
grant  of  5.05  acres  Is  In  lot  2  of  said  section, 
as  showa  by  the  government  survey.  Said  lot 
contains  43.90  acres  Including  said  Newell 
grant.  Deducting  the  6.05  acres  included  lu 
the  Newell  grant  from  the  43.90  acres  con- 
tained In  said,  lot,  leaves  38.85  acres  in  said 
lot  for  which  the  said  mayor-trustee  paid  at 
the  rate  of  $1.25  per  acre.  It  will  be  observ- 
ed from  the  government  plat  that  said  Snake 
river  borders  on  the  westerly  side  of  said  lot 
2,  and  the  Clearwater  river  borders  It  on 
the  north.  While  there  la  some  contention  as 
to  whether  the  Newell  grant  bordered  on 
Snake  rirer,  the  government  survey,  as 
shown  by  said  plat,  settles  that  matter  in  ta- 
vor  pf  the  contention  t^t  said  lot  2  and  the 
Newell  grant  border  on  said  Snake  river  on 
the  west  and  is  coterminous  with  the  govern- 
ment meander  line  of  said  rivers  along  said 
lot  The  United  States  survey  field  notes  of 
the  Newell  grant  show  that  said  grant  bor- 
ders on  Snake  river.  The  field  notes  read  In 
part  as  follows: 

"To  determine  the  coarse  of  the  east  bound- 
ary of  the  tract.  I  ran  a  temporary  line  north 
from  the  place  ot  beginniDg  250  yards,  and 
commenced  at  the  right  bank  of  Snake  river 
due  west  of  this  point,  and  measured  east  100 
yards,  and  set  op  an  object  *  *  *  The  bank 
beinK  nearly  perpendicular,  I  set  a  witness  cor- 
ner 3  feet  east  of  the  line  comer.  *  *  *  S. 
7%  degrees  W.  from  true  corner,  along  the 
right  bank  of  Snake  river  upstream.  *  •  * 
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being  40.70  yaxit,  set  the  S.  W.  corner  on  bank 
of  Snake  Tiver." 

It  api>ears  from  the -field  notes  aad  plats 
Introduced  in  evidence  that  it  was  intended 
that  the  Newell  grant  should  border  on  Snake 
river  and  it  did  border  on  said  river.  Plain- 
tiff's Exhibit  N,  above  inserted,  shows  that 
lots  1  and  2  on  the  north  border  on  Clearwa- 
ter river.  However  that  may  be,  It  cannot 
change  the  main  question  here  presented  for 
determination,  and,  as  we  understand  the 
case,  both  parties  desire  to  have  the  ques- 
tion settled — that  is,  whether  the  city  or  the 
Railway  Company  has  the  title  to  the  bed  of 
said  streams  bordering  on  the  city  of  Lewis- 
ton  below  high-water  mark,  from  the  bank 
to  the  center  of  said  streams. 

Counsel  for  respondents  lays  considerable 
stress  upon  the  survey  and  plat  made  by  6ne 
GulUand,  which  plat  shows  the  meander  line 
of  Snake  river  considerably  west  of  the  west 
boundary  of  the  Newell  grant  This  plat 
was  not  put  In  evidence.  According  to  Guil- 
land's  testimony  and  his  plat,  the  government 
meander  line  extended  out  Into  Snake  river. 
He  claimed  there  was  some  mistake  in  the 
government  survey,  and  that  in  order  to 
correct  It,  under  the  rules  established  by  the 
Interior  Department,  it  threw  the  greater 
part  of  the  meander  line  out  into  Snake  riv- 
er.' His  testimony  Is  so  at  variance  with 
the  government  plat  It  should  not  be  given 
much  weight,  since  he  testified  that  be  did 
"not  know"  the  west  line  of  the  Newell 
tract  was  coterminoas  with  the  bank  of 
Snake  river. 

It-t]  This  court  held  in  Callahan  t.  Price, 
28  Idaho.  745.  146  Pac.  732,  that  a  patent 
from  the  United  States  for  land  bordering  on 
a  navigable  lake  or  stream  extended  no  fur- 
ther than  the  natural  high-water  line,  and 
at  page  754  of  26  Idaho,  page  734  of  140 
Pac  of  said  opinion  the  court  said: 

"It  is  therefore,  we  think,  the  setded  law  of 
this  state,  that  no  title  to  i^nds,  lakes  or  the 

bed  of  navigable  streams  passes  to  the  paten- 
tees of  the  United  States  by  the  sale  of  border 
lots,  and  that  the  state  holds  the  title  to  the 
beds  of  navigable  lakes  and  streams  below  the 
natural  high-water  mark  for  the  use  and  benefit 
of  the  whole  people,  and  that  the  right,  title  or 
interest  of  riparian  proprietors  or  owners  of 
uplands,  to  such  shores  are  determined  by  the 
laws  of'  the  state,  subject  only  to  the  rights 
vested  by  the  Constitution  of  the  United 
States.*' 

In  that  case  the  court  expressly  overruled 
Johnson  t.  Hurst.  10  Idaho,  308,  77  Pac  784, 
I^ttig  T.  Scott,  17  Idaho,  506,  107  Pac  47, 
Johnson  v.  Johnson,  14  Idaho,  561,  95  Pac. 
499,  24  L.  R.  A.  (N.  S.)  1240,  and  Ulbrlght  v. 
Baslington,  20  Idaho,  539,  119  Pac  292,  294, 
in  so  far  as  said  cases  conflict  with  the  doc- 
trine laid  down  in  the  Callahan-Price  Case. 

Counsel  for  the  respective  parties  have 
filed  exhaustive  briefs  In  which  are  review- 
ed many  of  the  cases  pro  and  con  upon  the 
question  here  involved.  It  is  contended  by 
counsel  for  appellant  that  by  the  provl^ons 


of  section  IS  of  our  Revised  Codes,  this  state 
adopted  the  common-law  doctrine  of  Eng- 
land, to  the  effect  that  the  ownership  in 
fresh  water  strums,  or  the  beds  thereof, 
extends  to  the  thread  of  the  stream.  Said 
section  is  as  follows: 

"The  common  law  of  En^and,  so  far  as  it  is 
not  repugnant  to,  or  incontnstent  with,  the  Cod- 
stitutiOD  or  laws  of  the  United  States,  in  all 
cases  not  provided  for  in  these  Revised  Codes, 
is  the  rule  of  decision  in  ali  the  courts  of  this 
state." 

By  the  adoption  of  tliat  section  this  state 
did  not  adopt  the  common  law  of  England 
when  such  common  law  was  inapplicable  to 
the  conditions  of  the  state.  The  territory 
and  state  of  Idaho,  following  the  lead  of  oth- 
er states  havliv  Btmllar  statutory  prorl- 
sions,  only  adopted  such  provisions  of  the 
common  law  as  were  applicable  to  the  con- 
ditions of  the  state.  The  English  doctrine  of 
riparian  rights  has  been  repeatedly  held  not 
applicable  to  this  country,'  espedally  as  to 
navigable,  nontldal  rivers  and  lakes,  since 
such  rivers  and  lakes  did  not  nlst  In  Eng- 
land. The  Nevada  statute  In  regard'  to  adopt- 
ing the  common  law  of  England  Is  substan- 
tially the  same  as  our  own,  and  In  Reno 
Smelting  U.  &  B.  Works  t.  Sterens<m,  20 
Nev.  269,  21  Pac.  817,  4  U  R.  A.  60,  19  Am. 
St.  Rep.  364,  the  court  held  that: 

The  "Nevada  General  Statutes.  3(X21.  adopt- 
ing 'the  common  law  of  England  so  far  as  it  is 
not  repugnant  to  or  in  confiistwitb  the  *  •  * 
laws  of  the  United  States,  or  the  Constitutioa 
and  laws'  of  that  state,  adopts  only  so  much 
of  the  common  law  as  Is  appltcable  to  the  con- 
dition of  that  state." 

[8-8]  Only  such  portions  of  the  commoa 
law  of  England  as  were  appltcable  to  the  caa.~ 
dltiona  of  this  country  have  been  adopted 
by  the  several  states  of  this  country.  Boyer 
V.  Sweet,  4  111.  (3  Scam.)  120;  Stuart  v.  Peo- 
ple, 4  111.  (3  Scam.)  395,  404;  Ponltney  v. 
Ross,  1  DalL  (Pa.)  257  (238).  1  I*  Ed.  117: 
Seeley  v.  Peters,  10  111.  (5  Gilman)  130,  150. 

It  was  stated  by  the  court  in  Shewel  v. 
Pell,  3  Yeates  (Pa.)  17,  that  it  was  the  prov- 
ince of  the  courts  to  judge  In  what  cases  the 
rules  of  the  common  law  should  be  relaxed, 
owing  to  the  difference  in  the  conditions  ex- 
isting in  this  country ;  and  In  People  t.  Ca- 
nal Appraisers,  33  N.  T.  461,  482,  the  court 
said: 

"I  think  no  doctrine  better  settled  than  that 
such  portions  of  the  law  of  England  as  are  not 
adapted  to  our  condition,  form  no  part  of  the 
law  of  this  state.  This  exception  includes  not 
only  such  laws  as  are  inconsistent  with  the 
spirit  of  our  institutioos,  but  such  as  were 
framed  with  special  reference  to  the  pliysical 
condition  of  a  country  differing  widely  from  our 
own." 

"The  common  law  of  England,"  said  Judge 
Story,  "is  not  to  be  taken.  In  all  respects, 
to  be  that  of  America.  Our  ancestors  brought 
with  them  its  general  principles,  and  claimed 
it  as  their  birthright ;  but  they  brought  with 
them  and  adopted,  only  that  portion  whicb 
vras  applicable  to  their  situation."  Van  Ness 
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V.  Packard,  27  U.  S.  (2  Pet)  144,  7  L.  Ed. 
374. 

The  common  law  of  England  as  to  riparian 
rights  has  not  been  adopted  by  this  state. 
In  McManns  v.  Cartnlchael,  3  Iowa,  1,  we 
think  the  court  correctly  aolred  the  que»- 
tlcm  as  to  whether  or  not  the  common-law 
doctrine  of  England,  as  to  Uie  ownership  of 
the  beds  of  navigable  ftesfa-water  streams, 
should  be  applied  to  lar^  rivers  c£  the  Unit- 
ed Stal^  by  stating  in  sabstanoa  that  there 
never  was  any  common-law  doctrine  in  Eng- 
land in  regard  to  snch  streams,  for  the  sim- 
ple teas(m  that  sadb  streams  did  not  exist 
in  England;  that  therefore  there  conld  be 
no  common-law  doctrine  in  England  as  to 
conditions  that  did  not  exist  there.  It  was 
there  held  that  the  ebb  and  flow  of  the  tide  Is 
not  a  real  end  virtual  test  of  the  navigability 
of  a  river,  and  that  that  rule  Is  merely  an 
arbitrary  one  and  is  not  supported  by  rea- 
son ;  that  the  real  test  of  the  navigability  of 
a  stream  Is  whether  it  is  iji  fact  navigable ; 
that  that  fact  Is  the  foundation  for  nav- 
igability In  law. 

From  the  decisions  It  will  be  observed  that 
those  states  which  have  no  navigable  waters 
other  than  those  where  the  tide  flows  or 
whose  rivers  are  small  and  their  effectual 
navigability  Is  limited,  or  nearly  so,  to  the 
tidal  waters,  have  held  more  nearly  to  the 
usual  ccnumon-law  test  and  have  applied  the 
consequences  as  inferred  at  common  law; 
while  those  states  which  have  less  relation 
to  the  salt  watera  or  whose  rivers  are  large 
and  depend  less  upon  tidal  waters  for  their 
navigability  in  fact  have  been  Inclined  to 
depart  from  the  common-law  rule. 

The  court  in  Mddanus  v.  Carmichael, 
supra,  very  pertinently  asks  the  question 
whether  the  rules  and  tests  whldi  are  appli- 
cable enough  to  the  rivulets  of  England  shall 
be  taken  to  measare  those  waters  whose  flow 
is  through  the  climates  and  zones  of  the 
earth,  and  navigable,  In  t&ct,  hundreds  and 
in  8<nne  cases  thousands  of  mllea  above  the 
flow  at  the  tidfr 

[1-1 1]  We  tliertf  ore  hold  that  the  beds  of 
the  -Snake  and  dearwater  riyers,  they  being 
navigable  rivers,  belong  to  the  state  and  are 
held  for  the  benefit  of  the  public.  The  state 
holds  the  title  for  the  benefit  of  the  public 
and  is  not  limited  in  Its  right  or  title  to  the 
easement  or  right  of  way  over  such  beds. 
As  held  In  Bowman's  Devisees  &  Burnley  t. 
Wathen  et  al.,  2  McLean,  376,  Fed.  Cas.  No. 
1,740,  on  navigable  streams  the  riparian  right 
does  not  extend  beyond  high-water  mark. 

Some  question  Is  raised  as  to  whether  the 
beds  of  the  navigable  streams  of  the  state 
come  within  the  terms  "public  lands"  or 
**pnblic  domain.**  Those  terms  are  used  in 
the  United  States  statutes  and  deci8i<Hi8  to 
designate  such  lands  as  are  subject  to  sale 
or  other  disposal  *  under  the  general  laws 
of  the  United  States  or  atatei^  and  are 


not  held  back  or  reserved  for  any  special  or 
governmental  purpose.   32  Cyc.  775. 

In  NewbaU  y.  Sanger.  82  U.  S.  761,  23  Lw 
Ed.  768,  the  court  said: 

"The  words  *publlc  lands*  are  habitually  used 
in  oar  leeislatioD  to  describe  such  as  are  sub- 
ject to  sale  or  other  disposal  under  general 
laws."  Leavenworth  R.  R.  Co,  v.  U.  S..  92  U. 
S.  760,  23  L.  Ed.  634:  Doolan  v.  Carr,  123  U. 
S.  618,  8  Sup.  Ot.  1228,  31  L.  Ed.  844;  Mann  v. 
Tacoma  Land  Co.,  153  U.  S.  273.  14  Sup.  Ct. 
820,  38  L.  Ed.  714;  Barber  Lumber  Co.  v.  Gif- 
ford,  25  Idaho.  654,  138  Fac.  557;  Moss  &  Bro. 
V.  Ramey.  25  Idaho.  1,  186  Fae  608. 

It  will  not  be  seriously  contended  that  the 
lands  below  high-water  mark  of  the  naviga- 
ble streams  of  the  state  are  subject  to  sale 
or  disposal  under  any  existing  general  laws' 
of  the  state  as  "public  lands,"  regardless  of 
the  fact  that  this  court  in  its  early  deci- 
sions endeavored  to  establish  a  law,  which 
was  clearly  a  legislative  act  and  not  Judi- 
cial. 

In  Barber  Lumber  Co.  y.  Olfford,  25  Idaho, 

654,  188  Pac  557,  this  court  held: 

"We  have  no  statute  law  whatever  granting 
a  riparian  owner  the  bed  of  the  stream.  Moss 
v.  Bamey,  25  Idaho,  1,  136  Pac.  60a 

In  Shively  y.  Bowlby,  152  U.  S.  1.  14  Sup. 
Ct  548,  38  Ll  Ed.  331.  it  was  held  that 
grants  by  the  United  States  under  the  public 
land  laws,  of  lands  bordering  on  or  bounded 
by  navigable  waters,  do  not  convey  of 'their 
own  force  any  title  or  ri^  below  high- 
water  mark. 

"Public  lands,"  such  as  are  referred  to  la 
article  9  of  the  state  Constitution,  and  which 
are  subject  to  disposal  by  the  state  land 
board  under  the  laws  enacted  or.  to  be  enact- 
ed by  the  Legislature,  do  not  Include  the 
beds  of  navigable  waters  or  lands  there- 
under below  hlgh<water  mark.  The  rights 
of  the  state  land  board  are  confined  to  lands 
expressly  granted  by  act  of  Congress  and  to 
such  lands  as  are  subject  co  settlement  and 
sale.  Section  4  of  the  Idaho  Admission 
Bin  is  a  grant  of  sections  16  and  36  in  each 
township  for  the  support  of  the  common 
schools.  Section  6  grants  certain  lands  for 
the  construction  of  public  buildings.  Sec- 
tion 10  grants  90,000  acres  of  land  for  an 
agricultural  college,  and  section  11  is  a 
grant  of  a  designated  number  of  acres  for 
specific  purposes,  and  our  constitutional  pro- 
rislon  granting  to  the  state  board  of  land 
commissioners  control  over  and  dlspt^al  of 
all  public  lands  relates  only  to  these  lands 
granted  to  the  state  by  the  act  of  Congress 
above  mentioned,  for  spedflc  purposes.  We 
find  nothing  In  the  Idaho  Admission  Bill  or 
in  the  Constitution  that  makes  any  men- 
tion of  the  beds  of  streams  of  navigable  wa- 
ters. The  title  to  the  beds  of  navigable  wa- 
ters passes  to  the  several  states  on  their 
admission  as  states,  without  any  special 
grant.  fOr  the  benefit  of  the  public^  and  no 
general  law  has  been  made  by  the  L^lsla- 
ture  ia  regard  to  the  disposition  or  proper 
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control  of  sndi  lands  for  the  benefit  of  the 
public. 

In  tbe  Emma  S.  Peterson  Case,  89  Land 
Dec.  066,  It  Is  said: 

"tTpoa  the  admission  of  a  state  into  the 
TTnioQ  it  acgDires  absolute  property  in  and  do- 
minion and  sovereignty  over  all  soUa  under  the 
□avifrable  waters  witbbi  its  borders."  (See  de- 
cisions of  the  Supreme  Court  of  Ute  United 
States  cited  In  the  above  case.) 

[17-21]  Upon  the  admission  of  Idaho  Into 
the  Union,  it  acquired  absolute  property  In, 
and  domlni<m  and  soverelgaty  ow.  the  beds 
of  tbe  navigable  waters,  and  it  is  the  duty 
of  the  Le^slature  to  enact  proper  laws  for 
the  management  and  centred  of  the  beds  of 
such  waters.  But  the  state  should  retain  the 
title  for  the  benefit  of  the  general  public  and 
enact  proper  leglslaticm  for  the  control  of 
sadi  lands  for  the  benefit  of  all  tbe  people. 

We  will  next  consider  the  source  and  ex- 
tent of  the  trustee's  title  to  the  water  fr(mt 
bordering  on  said  rivers. 

Wherever  tbe  municipality  Is  a  riparian 
oxvner  on  this  water  front,  It  would  tafee  ti- 
tle, mider  tbe  late  decisions  of  this  court,  to 
hlgb-water  marli.  However,  the  city  and 
mayor-trustee  base  their  title  also  upon  oth- 
er grounds.  By  territorial  stntute  passed. lu 
1881,  the  city  was  authorized  to  lease  the  wa- 
ter front  on  said  streams.  This  statute  was 
the  law  of  the  territory  until  the  admission 
of  Idaho  as  a  state,  when  it  became  validat- 
ed under  the  provisions  of  section  21  of  the 
Idaho  Admission  Bill.  It  was  also  Incor- 
porated In  the  statutes  of  the  state  by  sec- 
tion 17,  Rev,  Codes,  In  regard  to  special  ter- 
ritorial laws.  In  1S79,  by  ordinance,  the 
water  fronts  of  the  city  of  Lewlston  were 
declared  to  t>e  public  highways,  which  ordi- 
nance constituted  a  dedication  of  such  wa- 
ter fronts  for  that  purpose.  In  section  2.^ 
of  tbe  1907  Lewlston  Charter  (Sess.  Laws 
1907.  p.  340),  it  is  provided  that: 

"The  mayor  and  council  may  by  ordinance 
vacate  and  sell  or  lease  anv  property  dedicated 
to  any  eq>ecific  public  use.*' 

This  provision  of  the  charter,  which  was 
enacted  by  the  Legislature  In  1907,  Is  claimed 
by  respondent  to  have  the  effect  of  an  abso- 
lute grant  from  the  state  to  the  city  of  ail 
Its  Interest  In  the  shores  of  the  Snake  and 
Clearwater  rivers,  subject,  of  course,  to 
rights  of  navigation,  and  respondent  dtes 
28  Cyc.  p.  607,  and  authorities  there  dted. 
It  Is  stated  in  Cyc.  as  follows: 

"Among  the  muniments  of  title  in  fee  of  mu- 
nicipal corporatioDs  are  legislative  grants  la 
charters  or  other  acts;  and  a  municipal  corpo- 
ration may  acquire  tide  by  prescription  or  ad- 
verse possession."  28  Cyc.  607. 

The  rule  there  laid  down  no  doubt  applies 
to  many  legislative  grants,  but  it  has  no  ap- 
plication to  attempted  grants  of  title  by  tbe 
Legislature  to  beds  of  navigable  streams; 
and  a  mnnidpallty  cannot  procure  title  as 
against  the  state  to  the  beds  <^  navigable 
streams  ^tber  by  prescription  or  adverse 
possession.  The  title  to  such  lands  must  re- 


main In  the  state  for  tbe  benefit  of  tbe  pab> 
lie.  The  state  may,  b7  legislation,  grant  oer> 
tain  rights  or  easements  to  corporations  or 
private  persons  for  tbe  use  (tf  sudi  beds  of 
streams,  but  such  waemente  or  lights  most 
not  Interfere  with  the  navigation  of  sttch 
streams.  Tbe  evidence  shows  that  the  «itive 
water  fnmt  upon  said  rivers  adjoining  the 
dty  Lewiaton  baa  been  used  at  one  time  or 
another  as  a  public  or  common  vrater  front, 
to  which  access  was  free  to  a}l  comers,  and 
tbe  ordinance  passed  by  tbe  city  In  1879  dedi- 
cated said  water  front  as  a  highway,  and  It 
Is  contended  by  counsel  for  the  mayor-trustee 
that  the  act  of  Felnruary  10;  1881  (Sess.  L. 
p.  407),  empowered  tbe  dty  ot  Lewlston  to 
lease  the  water  front  of  the  dty.  and  tliat 
that  act  is  a  recognltlcm  by  tbe  state  of  tbe 
right  of  control  in  the  dty.  If  not  the  owner' 
ship  of  the  water  front 

Under  our  view  of  tbe  case,  these  several 
legislative  acts  malce  no  difference,  so  fiir  as 
tbe  real  question  Involved  in  the  case  is  con- 
cerned, since  we  hold  that  the  title  to  tbe 
beds  of  said  navigable  rivers  Is  in  tbe  state 
to  be  held  and  controlled  by  tbe  state  for 
the  benefit  of  tbe  public  and  for  public  use. 

The  title  being  In  the  appellant  Railroad 
Company  to  the  Newdl  tract  bordering  on 
tbe  Snalce  and  to  said  tilotib.  2  bordering  on 
tho  Snake  and  Clearwater  rivers,  the  Rail- 
road Company  has  tbe  right  of  access  to  said 
rivers,  and  such  right  precludes  any  unrea- 
sonable obstruction  of  its  access  to  the  navi- 
gable waters,  and  precludes  any  title  of  a 
private  or  proprietary  nature  between  it  and 
the  center  of  said  streams.  The  appellant 
company  has  the  legal  title  to  the  Newel] 
tract  and  said  block  2  and  is  the  riparian 
owner  wherever  those  tracts  touch  the  banks 
of  said  rivers.  Appellant  has  the  right  of  a 
riparian  owner  as  well  as  the  right  of  other 
citizens  of  access  to  and  egress  from  said 
navigable  waters,  subject  to  tbe  right  and 
easement  of  other  dtizens  of  the  state  to  a 
navigation  of  said  waters. 

The  title  to  the  beds  of  said  streams,  re^ 
ferred  to  as  the  water  front.  Is  still  In  the 
state  of  Idaho,  and  therefore  the  Judgment 
and  decree  of  the  district  court  quieting  the 
title  to  the  beds  of  said  streams  to  the  center 
thereof  In  the  mayor-trustee  for  the  benefit 
of  the  Inhabitants  of  the  dty  of  Lewlston 
must  be  reversed  and  tbe  cause  remanded  to 
the  court  with  directions  to  make  new  find- 
ings of  fact  and  enter  judgment  and  decree 
in  accordance  with  the  views  expressed  in 
this  opinicm,  since  the  parties  are  not  entitled 
to  a  decree  quieting  the  title  to  the  beds  of 
said  streams  in  them  or  either  of  them. 
Coste  are  awarded  to  appellant. 

BUDOD  and  MOBGAN,  JJ.,  concur. 

On  Petitions  for  Bebearlng, 

SULLIVAN,  a  J.  Both  tbe  Nortbem 
Padflc  Railway  Ccmvuv  ud  tbe  dty 
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Lewlston  hare  filed  petitions  for  r^earlng 
In  this  case.  It  would  appear  that  the  court 
in  its  former  opinion  apparently  leCt  n  few 
points  a  little  obscure.  However,  we  do  not 
think  ft  necessary  to  grant  a  rehearing  In 
this  matter. 

1.  Counsel  for  the  Northern  Pacific  Bail- 
way  Company  first  contends  that  In  so  far 
as  the  case  against  Hlrzel  Is  concerned,  It 
might  be  urged  before  the  trial  court  In  mak- 
ing other  findings,  as  required  by  the  ifor- 
mer  opinion  of  this  court,  that  there  was  an 
Intention  to  hold  that  said  Island  contained 
land  that  might  be  subject  to  entry  under  the 
land  laws  of  the  United  States.  It  was  not 
intended  to  so  hold.  The  opinion  of  the  court 
was  that  the  Island  claimant  not  having  ap- 
pealed, the  findings  of  the  court  below  to  the 
effect  that'  the  island  contained  no  land  prop- 
er, nor  anything  other  than  river  bed  ma- 
terial, will  be  accepted  and  found  in  any  new 
findings  that  may  be  hereafter  made  by  the 
trial  court. 

2.  Under  the  provisions  of  Ordinance  218, 
which  ordinance  vacated  a  street  for  the  use 
of  the  Kallway  Company,  its  successors  and 
assigns,  the  Hallway  Company  is  granted  an 
easement  and  not  a  mere  license,  which  ease- 
ment is  not  revokable  so  long  as  the  Railway 
Company,  or  Its  assigns,  occupy  said  street 
for  railroad  purposes,  and  the  trial  court 
erred  in  holding  that  the  grant  to  appellant 
was  a  license  only. 

3.  The  court  intended  to  hold,  and  holds, 
that  the  westerly  side  of  the  Newell  grant 
and  block  2  of  the  town  site  of  Lewlston  Is 
bordered  by  Snake  river. 

4.  In  r^ard  to  riparian  rights  along  the 
Clearwater  river.  As  we  understand  the  evi- 
dence and  the  plat  of  the  city  of  Lewlston 
made  by  E.  B.  True,  quite  a  portion  of  said 
street  opposite  block  '6  has  been  washed  away 
by  the  Clearwatar  river,  and  Neukam  has 
squatted  on  or  near  a  part  of  that  street,  but 
that  he  has  no  rights  there  as  against  the 
Northern  Pacific  Railway  Company.  The 
Railway  Company  occupies  the  entire  width 
of  that  street  west  from  Fifth  street.  It 
appears  that  all  of  block  1  was  washed  away 
some  years  ago,  although  title  to  It  Is  still 
claimed  by  a  corporation  not  a  party  to  this 
suit.  The  Northern  Padflc  Railway. Cost- 
pany  accordingly  has  riparian  rights  along 
■aid  river  up  to  the  easterly  end  at  said 
block  1. 

When  the  Northern  Pacific  Company  came 
to  Xjewlstw,  it  was  granted  the  use  at  A 
street  That  grant  fixed  the  llinlt  of  the  rlgbt 
of  way  to  the  entire  width  of  said  A  street, 
to  wit,  fiO  feet  Tlierefore  the  appellant  has 
the  nse  of  A  street  on  the  Clearwater  river 
80  long  as  it  occnples  said  street  for  railway 
purposes,  and  that  carries  with  It  the  right  of 
access  from  said  street  from  its  Intersection 
wicA  fifth  street  to  the  easterly  end  of  block 
1,  to  the  navigable  water  and  a  freedom  there- 
of from  any  intervening  private  right 


6.  The  court  did  not  intend  to  hold  in  said 
opinion  that  there  had  been  no  general  legis- 
lation in  this  state  In  regard  to  railways 
along  the  shores  of  navigable  waterways,  and 
the  court  <Ud  not  Intend  to  deny  the  effect  of 
subdivision  S  at  section  2796,  Rev.  Codes, 
and  where  the  court  stated,  "and  no  general 
law  has  been  made  by  the  Legislature  in  re- 
gard to  the  dl^osltion  or  proper  control  of 
such  lends  for  the  benefit  of  the  public,"  we 
should  have  added,  "except  subdivision  5  of 
section  2796,  Rev.  Codes."  This  exception 
should  also  include  section  872,  Rev.  Codes, 
which  section  prohibits  the  construction  of 
dams  or  booms  unless  they  are  constructed 
as  provided  by  section  872,  supra. 

[21]  6.  Counsel  for  the  city  suggest  that  as 
they  read  the  former  decision  of  this  conrt, 
there  Is  no  direct  holding  to  the  effect  that 
block  6  borders  on  Clearwater  river,  or  that 
the  Railway  Company  Is  a  riparian  owner  of 
land  north  of  block  6. 

"A"  street  lies  bordering  on  and  north  of 
said  block  6,  und  the  northerly  side  of  said 
street  borders  on  Clearwater  river.  The  city 
of  Lewlston  having  granted  an  easement  of 
said  entire  street  to  the  Railway  Company, 
the  Railway  Comt>any  has  the  riparian 
rights  which  attach  to  the  northerly  side  of 
said  street  which  borders  on  said  river,  the 
intention  being  to  hold  that  tlie  Northern 
Pacific  Railway  Company  has  riparian  rights 
on  Clearwater  river  from  Fifth  street  west- 
erly to  the  easterly  end  of  said  block  1. 

7.  It  was  contended  by  counsel  foi)  re- 
spondent that  the  legislative  assembly  of  the. 
territory  of  Idaho  hi  1881  (Laws  1881,  p. 
407)  amended  the  city  charter  of  Lewlston 
(Sess.  Ll  1881,  p.  384),  whereby  the  power 
was  conferred  upon  the  dty  to  sell  or  lease 
the  property  of  the  city;  also  to  lease  the 
water  front  to  any  person,  steamboat,  or 
railroad  company,  for  the  purpose  of  erect- 
ing warehouses,  wharves,  or  wharf  boats,  or 
for  any  other  purpose  which  they  might  deem 
pvc^r,  and  that  said  act  has  never  been  re- 
pealed and  is  still  In  force. 

It  appears  that  in  1907  (Sess.  L.  1007,  p. 
349).  said  act  (tf  1881  was  amended.  By  that 
act  all  of  the  provisions  of  the  Lewist<m 
charter  and  the  provisions  of  said  act  of 
1881,  authorizing  the-  sale  or  lease  of  water 
fruits  In  said  city,  are  entirely  omitted.  The 
regalation  of  wharftige  Is  retained  to  section 
68  of  said  act  of  1907,  but  said  act  does  not 
give  the  idty  power  to  sell  w  lease  the  wa- 
ter front,  and  only  gives  such  city  the  power 
of  sale  and  lease  of  the  real  property  of  the 
dty  and  streets  and  highways  and  property 
dedicated  to  any  specific  public  use.  While 
a  river  is  a  highway,  the  term  "highway,"  as 
used  In  said  act,  does  not  Include  a  water- 
way. Grice  v.  Clearwater  Timber  Co.,  20 
Idaho,  70,  117  Pac.  112.  The  water  front  on 
those  rivers  was  not  property  dedicated  to 
any  specific  public  use  by  the  city,  and  as 
the  title  to  the  beds  of  all  navigable  streams 
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Is  in  the  state,  the  dty  wonld  not  have  the 
right  to  dedicate  It  to  any  particular  public 
use  that  would  in  any  way  Interfere  with 
the  navigation  ot  th»  rivers,  since  a  dedica- 
tion of  property  to  a  public  use  must  be 
made  by  the  owner  or  by  bis  authority.  The 
appellant  Is  entitled  to  a  dearee,  decreeing  to 
it  and  Its  assigns  the  right  to  the  use  of  A 
street,  so  long  as  it  uses  the  street  for  rail- 
way purposes,  with  rights  of  a  riparian  own- 
er from  the  intersection  of  said  A  street 
with  said  Fifth  street  to  the  easterly  end  of 
said  block  1. 

With  the  forgoing  additions,  the  original 
<^inlon  is  affirmed,  and  a  rehearing  denied. 

It  is  contended  by  counsel  for  respondent 
that  under  all  of  the  facts  of  this  case,  each 
party  should  pfty  its  own  costs  on  appeal. 
Upon  a  reconsIderati<m  of  this  matter,  the 
court  has  concluded  that  it  will  be  only  right 
and  proper  for  each  patty  to  pay  its  own 
costs  on  this  appeal ;  and  It  Is  so  ordered. 

BUDGB  and  MORGAN,  JJ,.  concur. 

(29  Idaho.  618)  ' 
ALAMEDA  MINING  CO.  v.  SUCCESS  MIN- 
ING CO. 

(Supreme  Court  of  Idaho.    Nov.  22,  1910. 
Rehearing  Denied  Dec.  29.  1916.) 

1.  Appeal  and  Errob  4=alOO(l)— DEomons 

RkvieWABLB— FlNALFTY. 

On  motion  to  dismisa  tliia  appeal  on  the 
ground  tbnt  the  judgment  was  interlocutory  and 
not  final,  held,  that  the  judgment  was  final  bo  far 
as  the  priodpal  issue  involved  in  the  action  was 
concerned,  and  that  a  perpetual  injunction  was 
icranted,  and  an  appeal  from  an  order  granting 
or  dissolving  an  injunction  is  appealable,  under 
the  provisions  of  section  4807,  tter.  Codes,  as 
omended  by  Laws  1915,  p.  193. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  IMg.  H  670-674;  Dec  Dig.  «s» 
100(1).] 

2.  Mines  and  Minerals  4=»3S(24) — Mnnno 
Claims— Quieting  Title— Finding. 

Held,  that  findings  7,  11,  and  13  amount  in 
law  to  a  finding  that  the  Granite  claim  vein  or 
lode  apexes  within  the  surface  boundaries  of  the 
claim. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  1  110;   Dec.  Dig.  «S9 

3.  Mines  and  Minerals    (^10  —  Miniho 
Clauis— "Lodes,  Veins,  and  Lbdqes." 

As  the  terms  "lodes,  veins,  and  ledges,"  are 
used  in  the  acts  of  Congresa  in  regard  to  mines 
and  mining  daims,  it  was  not  intended  to  make 
distinctions  based  upon  genetic  principle;  but, 
when  precious  metals  occur  in  tilted  beds  in 
places  associated  with  subsequent  figuring  and 
mineraliEation,  they  are  subject  to  location  as 
veins  and  lodes  wiuiin  tJie  meaning  of  said  acts. 

TEd.  Note.— For  other  eases,  see  Mines  and 
Minerals,  Cent  Dig.  K  21-23;  Dec  Dig.  <t=» 
16.] 

4.  Mines  and  Minerals  <s»80  —  Mihiko 

Claims— "Apejc." 
An  "apex"  may  be  defined  as  that  portion 
of  a  terminal  edge  of  a  vein  from  which  the 
vein  has  extended  downward  in  the  direction 
of  the  dip,  as  that  involves  the  elements  of  a 
tenninal  edge  and  downward  course  therefrom. 


It  is  a  point  from  which  the  vein  has  a  dip  u 
well  as  a  strike. 

[Ed.  Note— For  other  cases,  see  Mines  and 
Minefals,  Cent.  Dig.  «  78,  74;  Dec  Dig.  «=» 
30«  J 

5.  Mines  and  Minerals  «=338(18)— Minirq 
Claims — Quieting  Thus— Evidence. 
held,  that  the  evidence  clearly  shows  diat 

the  Granite  vein  has  both  a  strike  and  a  dip. 
[Ed.  Note.— For  other  cases,  see  Mines  and 

Minerals,  Cent  Dig.  |  104;    Dec  Dig.  «=> 

38(18).]  •  . 

0.  Mines  and  Minebaus  ^=>31(3) — MiNina 

CLAIUS— EXTHALATERAL  RiOIIT. 

Ueld,  that  the  fact  that  the  vein  terminates 
against  granite  or  monconite  on  the  west  end 
does  not  affect  the  extralateral  rights  of  the 
appellant  given  by  the  proviEoons  of  section 
2322,  Bev.  St  U.  S.  (U.  S.  Comp.  St  1913,  | 
4618). 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Coit  Dig.  |  77;  Dec  Dig.  «=» 
3H3).] 

7.  Mines  and  Minerals  «=a31(l)— Mining 
Claius — Extralateral  Right. 

Held,  that  the  statement  by  this  court  in 
the  Stewart-Ontario  Case,  23  Idaho,  724,  738. 
132  Pac  787,  792,  to  wit,  "To  pursue  a  vein  in 
the  direction  of  its  strike  at  an  angle  of  less 
than  4S  degrees  to  the  course  thereof  would 
clearly  not  be  following  the  vein  on  its  'down- 
ward course'  as  aothonsed  by  the  statute,"  is 
obiter  and  not  the  law,  since  extralateral  n^ts 
under  the  provisions  of  section  2322,  Rev.  St.  U. 
S.,  must  be  determined  by  the  apex  on  the  snr- 
face,  and  not  upon  the  levels  disclosed  by  die 
working  of  the  mine. 

[Ekl.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |  76;  Dec  Dig.  «=931(l).l 

8.  Mires  and  Minerals  «s»31(1>— Mininq 
Cladis— Extralateral  Right. 

The  course  of  a  vein  is  not  determined  hy 
its  direction  at  any  given  point  where  the 
vein  Is  a  crooked  one.  An  extralateral  right 
must  be  deteimined  by  the  course  of  a  vein  at 
its  apex  at  the  surliLce  ct  the  claim,  or  at  tbs 
nearest  point  to  the  snrface  to  whidi  the  apex 
extends. 

[Kd.  Note.- For  other. cases,  see  Mines  and 
MineraU,  Cent  Dig.  %  76;  Dec.  Dig.  •S=»31(l).l 

9.  Mines  and  Minerals  «=>3l(l)— Mining 
Claius— Extralateral  Right. 

It  is  rudimentary  that  extralateral  rights  to 
a  vein  depend  upon  the  position  of  its  top  or 
apex. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Ceut  Dig.  S  75;  Dec.  Dig.  «=)31(1).] 

10.  Evidence  «=3674  —  Mining  Claims  — 

EXFEBT  TBSnUONT— WEXOBT. 

Hie  workings  of  a  mine  made  in  mining  op- 
erations, and  not  In  support  of  litigstion,  sfaoQld 
be  given  more  weight  as  evidence  of  facts  con- 
cerning a  vein  than  the  mere  opinion  of  expert 
witnesses. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  8  2400;   Dec.  Dig.  'g=3374J 

11.  Mines  and  Minerals  «=s>38(24)— Mimiho 
Claius— Quieting  Titia-Fin  dings. 

The  main  issue  tendered  by  the  cross-com- 
plaint and  answer  thereto  in  this  case  was  as  to 
whether  the  apex  of  the  Granit»  vein  is  within 
the  exterior  boundaries  of  that  daim.  and  the 
court  ought  to  have  made  a  direct  finding  on 
that  issue. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals.  Cent  Dig.  S  HO;   Dec  Dig.  «=» 

38(24).] 
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12.  MiNU  AND  MiKKRALS  «=»38(l^Minnia 

CX-AIMS— ACTION»— EviDSnCE. 

Held,  that  the  evidence  shows  continuity  of 
the  Granite  vein  on  its  dip  from  the  apex  to  the 

level. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |  104;  Dec.  Dig.  <8=> 
88(18).] 

Appeal  from  -District  Conrt,  Shoshone 
County;  Wm.  W.  Woods,  Judge. 

Action  by  the  Alameda  Mining  Company 
against  the  Success  Mining  Conqtany.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Beversed  and  remanded. 

Action  to  obtain  a  perpetual  Injunction  and 
to  determine  the  extralateral  rights  of  the 
defendant  to  certain  mining  ground  and  to 
recover  damages  for  the  value  of  ores  alleg- 
ed have  been  removed  from  the  Cardiff  min- 
ing claim,  and  to  aulet  title  of  plaintiff  In 
said  CardlfC  claim.  Judgment  for  plaintiff. 

James  F.  Ailshie.  of  Coeur  d'Alene,  and  A 
G.  Kerns,  of  Wallace,  for  appellant  John  P. 
Gray,  of  Cceur  d'Alene.  and  Waltw  H.  Han- 
son, of  Wallace,  for  respondent. 

SULLIVAN,  G.  J.  This  action  was  brought 
by  the  Alameda  Mining  Company,  respond- 
ent, against  the  Success  Mining  Company,  ap- 
pellant, praying  for  a  perpetual  injunction 
enjoining  the  Success  Mining  Company  from 
ratering  upon  or  Into  or  excavating  and  re- 
moving ore  from  -the  Cardiff  mining  claim 
owned  by  the  plaintiff,  and  for  $30,000  dam- 
ages alleged  to  be  the  value  of  ores  removed 
from  the  said  Cardiff  claim,  and  to  quiet  the 
title  of  plaintiff  In  said- Cardiff  claim. 
.  The  Sticceaa  Company  answered,  daaying 
the  allegations  of  the  complaint,  and  filed  a 
cross-c(»nplalnt,  alleging  the  ownership  of 
the  Granite  mine  and  of  the  vein,  lode,  or 
ledge  thereunder,  and  that  the  Granite  vein 
apexes  within  ttie  exterior  boundaries  ot  the 
Granite  claim,  and  that  the  said  vein  crosses 
the  east  ead  line  of  said  Granite  dalm,  and 
that,  in  pursuing  said  vein  on  its  dip  and 
downward  course  betweoi  vertical  planes  ex- 
tending downward  through  Its  parallel  end 
lines,  the  said  vein  passes  under  and  breath 
the  south  side  line  of  said  Granite  claim  into 
and  beneath  the  surface  of  tiie  said  Cardiff 
lode  claim,  a^d  based  such  claim  or  right 
upon  the  provislona  of  section  2322,  U.  S. 
Rev.  Stats.  This  case  involves  the  question 
of  extralateral  rights. 

Upon  the  issues  made  by  the  pleadings,  the 
case  was  tried  by  the  court  without  a  Jury. 
By  permission  of  the  court  the  question  of 
extralateral  rights  was  tried  first,  and  it 
was  understood  and  agreed  that,  if  that  ques- 
tioa  were  decided  In  favor  of  the  plaintiff, 
then  the  question  of  acconnUng  should  there- 
after be  tried.  After  trying  the  question  of 
extralateral  rights,  the  court  made  its  find- 
ing of  facts  and  conclusions  of  law  and  en- 
tered Judgment  denying  the  Success  Company 
the  right  to  pursue  said  vein  under  and  be- 


neath the  surface  of  the  Cardiff  claim,  and 
denying  the  Success  Company  any  extralater- 
eral  ri^ts  whatever  underneath  the  Cardiff 
claim. 

The  question  of  the  value  of  the  ore  ex- 
tracted from  the  Cardiff  claim  bad  not  been 
tried  and  determined  at  the  time  this  8^ 
peal  was  taken. 

The  appeal  Is  from  the  Jn^iment  quieting 
the  title  to  the  Cardiff  lode  claim  in  the 
plaintiff  and  perpetually  enjoining  the  de- 
fendant from  asserting  any  right,  title,  or  In- 
terest in  and  to  any  extralateral  rights  un- 
der said  Cardiff  lode  claim  or  the  ores  and 
minerals  therein,  adverse  to  the  plaintiff. 

[1]  In  limine,  respondent  has  made  a  mo- 
tion to  dismiss  this  aroeat  on  two  grounds: 
First,  that  the  appeal  is  from  an  Interlocu- 
tory Judgment  and  not  from  a  final  Judg- 
ment; second,  that  said  appeal  is  from  a  de- 
cision that  is  not  appealable  and  is  prema- 
ture. 

There  is  nothing  whatever  In  either  of  the 
grounds  above  stated.  The  Judgment  enter- 
ed la  a  final  Judgment,  so  far  as  the  rights 
of  the  Success  Mining  Company  are  concern- 
ed, in  extracting  any  ore  from  beneath  the 
surface  of  said  Cardiff  claim,  and  the  only 
matter  remaining  for  determination  is  the 
value  of  the  ore  which  the  Success  Company 
has  extracted  therefrom.  The  Judgment  de- 
creed that  "the  defendant  be  forever  enjoin- 
ed from  asserting  any  right,  title,  or  interest 
in  or  to  the  said  Cardiff  lode  claim  or  the 
ores  and  minerals  therein,  adverse  to  the 
plaintiff."  thus  holding  that  the  Success  Min- 
ing Company  had  no  extralateral  rights  with- 
in the  boundaries  of  the  Cardiff  mining  claim. 
The  Judgment  of  the  court.  In  part,  is  as  fol- 
lows: 

"It  is  DOW  ordered,  adjudged,  and  decreed  that 
the  title  to  the  Cardiff  lode  claim  be  and  the 
same  hereby  is  quieted  and  confirmed  in  the 
Alameda  Mining  Company  against  the  Success 
Mining  Company,  and  the  defendant  be  forever 
enjoined  from  asserting  any  right,  title,  or  in- 
terest ol^  in,  or  to  the  said  Cardiff  lode  claim,  or 
the  ores  or  minerids  therein,  adverse  to  the 
plainti^ 

"It  is  further  ordered,  adjudged,  and  decreed 
that  the  plaintiff  do  have  and  recover  of  and 
from  the  defendant  the  value  of  the  ores  and 
minerals  heretofore  mined  by  the  defendant 
from  beneath  the  said  Cardiff  lode  claim  as  the 
same  shall  be  hereafter,  by  a  further  judgment, 
fixed  end  determined,  ana  said  matter  la  con- 
tinued until  the  next  term  of  court,  and  that 
such  further  proceedings  shall  thereupon  be 
taken  thereon  as  are  customary  in  equity  and 
judgment  be  entered  tfterefor." 

That  is  a  final  Judgment  so  far  as  the  prin- 
cipal Issue  involved  in  this  action  la  con- 
cerned. Again,  under  the  provisions  of  sec- 
tion 4807,  Bev.  Codes,  as  amended  by  the 
Laws  of  1915,  p.  193,  an  appeal  may  be  tak- 
en to  the  Supreme  Court  from  the  district 
court  "from  an  order  granting  or  dissolving 
an  injunction." 

Here  a  perpetual  Injunction  was  granted 
against  the  Success  Company,  Wherelqr  that 
company  was  forever  enjoined  from  assert* 
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Ing  any  rlgbt,  title,  or  Interest  in  or  to  said 
Cardiff  lode  claim  or  the  ona  and  minerals 
therein,  adverse  to  the  plaintiff. 

The  question  of  an  accounting  tor  the  ores 
extracted  by  the  Sooceas  Company  from  said 
Cardiff  lode  claim  Is  the  only  questltm  that 
was  left  In  the  case  for  trial,  and,  regardleaa 
of  how  that  acconntlDg  may  result.  It  can  In 
DO  manner  affect  in  any  way  the  Judgment 
already  entered  In  said  case.  Hie  motion 
Is  denied. 

[2]  Counsel  first  discusses  errors  Nos.  2 
to  15,  ibcluslTe,  and  states  that  said  assign- 
ments involTe  questions  so  intimately  relat- 
ed that  the  discussion  of  one  will  naturally 
blend  in  the  others,  and  proceeds  to  discuss 
said  assignments  under  two  general  propo- 
sitions: First,  that  the  findings  of  fact  In 
this  case,  when  reduced  to  their  final  analy- 
sis, do  not  support  the  conclusions  of  law 
and  Jud^ent  in  the  case;  and,  second,  that 
tf  It  should  be  held  that  those  findings  of 
fact  are  sufficient  to  support  the  conclusions 
of  law  and  Judgment,  then  they  are  clearly 
contrary  to  all  the  substantial  evidence  In 
the  case. 

It  is  contended  that  the  essential  and  Im- 
portant paragraphs  of  the  findings  of  fact 
bearing  on  the  Issues  presented  by  the  cross- 
complaint  are  7,  11,  and  13,  which  are  as 
follows: 

"(7)  The  court  further  finds:  That  there  is 
within  the  Granite  miDing  claim,  and  extending 
from  the  Granite  claim  mto  the  Cardiff  claim 
upon  its  onward  course  or  strike,  a  lode  con- 
taining lenses  or  lenticular  bodies  of  ore  or  ore 
chutes.  That  the  said  ore  chutes  or  lenses  are 
irregular  in  form  and  of  various  sizes,  represent- 
ing replacement  along  shrinkage  ttssurea  or 
cracks.  A  number  of  said  ore  chutes  or  fis- 
sures have  an  easterly  and  westerly  direction 
aud  cut  the  bedding  planes  of  the  sedimentor; 
rocks.  That  the  foot  wall  of  the  area  so  min- 
eralized is  represented  by  a  hard  foot  wall  of 
quartsite,  which  is  disclosed  for  its  longest  dis- 
tance upon  the  300  foot  level  of  the  Socccsa 
property,  and  upon  said  level,  as  shown  upon 
the  defendant's  exhibits,  has  a  course  of  ap- 
proximately north  10  degrees  west,  which  rep- 
resents the  extreme  easterly  limit  of  the  mineral- 
ization and  fissures.  That  the  area  which  is 
mineralized,  and  which  contains  said  ore-bearing 
fissures  or  lenses  or  chutes,  terminates  on  its 
westerly  side  agEunst  granite  or  monzonite  more 
irregular  than  the  beds  of  guartzite  representing 
the  foot  wall  guartzite.  Within  the  said  area 
are  a  large  number  of  lenses  or  ore  chutes  vari- 
ously called  the  'North'  vein  or  spur,  the  'Dor- 
sey,'  the  'South,'  and  the  'Peterson.'  In  addi- 
tion to  the  fissures,  chutes,  or  ore  bodies  having 
an  easterly  and  westerly  direction  between  the 
said  foot  wall  quartzlte  and  monzonite,  there 
is  one  long  ore  body  or  chute  having  a  course  of 
north  30  degrees  west,  which  more  nearly  con- 
forms to  the  bedding  and  extends  for  a  long 
distance  in  a  northeasterly  and  southerly  di- 
rection, and  which  has  been  developed  and  fol- 
lowed upon  its  strike  on  the  40O,  4n0,  and  700 
foot  levels  into  the  Cardiff  lode  claim  by  the 
defendant  Said  ore  chute  has  been  developed 
and  mined  for  several  hnndred  feet  upon  its 
strike.  That  the  said  ore  chute  or  ore  body 
which  has  the  said  course  of  north  30  degrees 
west  dips  southwesterly  at  an  angle  of  approxi- 
mately 60  degrees  from  the  horizontal," 

"(11)  The  court  further  finds:  That  at  least 
three  of  the  lenses  or  o.re  chutes  which  cut  the 
bedding  and  iiave  an  easterly  and  westerly  course 


reach  to  or  near  the  surface  within  the  Granite 
lode,  and  the  princnpal  of  which  extends  from 
certain  atopea  which  come  to  the  surface  near 
the  4,400  contour  In  a  course  slightly  north  of 
east  to  a  stope  which  coma  to  the  surface  near 
the  elevation  4,475.  That  the  south  ore  chuta 
is  disclosed  at  the  surface  having  a  north- 
easterly and  southwesterly  course  at  elevation 
4^492.  Extending  from  the  said  stope  at  eleva.* 
tion  4,475,  the  ore  body  or  ere  chute  whi<A 
follows  the  bedding  planes  extends  easterly  and 
is  disclosed  on  the  surface  at  the  top  of  a  raise 
at  elevation  4,487.  From  that  point  to  the  east 
end  line  of  the  Granite  claim  the  vein  is  not 
disclosed  npon  the  surface,  hut  near  the  top  at 
raise  4,587  a  tunnel  bag  been  extended  called 
the  'Apex'  tunnel  along  what  the  court  finds  to 
be  the  extension  of  the  said  vein  or  ore  chotei 
easterly,  which  said  tunnel  follows  the  same 
and  has  a  course  of  approximately  north  28  de- 
grees west  That  the  same  ore  body  has  been 
followed  by  a  raise  np  to  the  Granite  State  tun- 
nel, where  the  said  vein  is  also  disclosed,  hot 
in  the  said  Granite  State  tunnel  has  a  course  of 
approximately  north  15  degrees  west  and  whidi 
has  been  followed  thence  upward  in  a  raise  to  a 
point  where  it  crosses  the  east  end  line  of  said 
Granite  State  tunnel  at  the  elevation  of  4.6S7 
feet.  T^e  court  finds  that  from  the  top  of  the 
stope  at  elevation  4.475  running  easterW  the 
mountain  rises  verv  rapidly  in  ao  easterly  di< 
rection.  That  the  lode  terminates  on  Its  north- 
westerly course  within  the  said  Granite  lode 
claim." 

'■(18)  The  court  further  finds  that  the  portion 
of  [he  lode  hereinbefore  referred  to  as  extending 
from  the  stone  at  elevation  4,475  to  the  raise  at 
elevation  4,G87  represents  an  exposure  of  a  por- 
tion of  the  lode  partially  npon  the  line  of  strike 
and  partially  upon  the  line  of  its  dip." 

It  is  contended  that  the  last  three  quoted 
findings  of  fact  amount,  in  law,  to  a  finding 
that  the  Granite  dalm  vein  or  lode  apexes 
within  the  surface  boundaries  of  the  claim, 
and  that  it  crosses  the  east  end  line  of  the 
Granite  State  tunnel  at  tbe  elevaticm  of  4,6S7 
feet.  Ttiat  elevation.  It  appears,  is  tbe  sur- 
face elevation  at  the  point  of  the  east  end 
line  of  tbe  Granite  claim  where  tbe  vein 
crosses  said  line  on  Its  aoutbeasterty  coarse. 

By  said  seventh  finding,  the  conrt  finds 
that  tikere  Is  within  the  Orantte  mining 
claim,  and  extending  from  the  Granite  dalm 
into  the  Cardiff  dalm  vpoa  Its  onward 
course  or  strike,  a  lode  containing  lenses 
or  lenticular  bodies  of  ore  or  ore  dtntesi 
The  court  also  finds  that  these  Tarlona  ore 
bodies  or  chutes  or  lenses  extend  upward  to 
tbe  surfoce  at  rarloiia  joints  and  tboico 
downward  into  tbe  d^»tlu  of  the  earth,  and 
that  they  have  beoi  followed  and  mined 
downward  Into  the  d^itha  of  the  earth. 

It  also  appears  that  the  first  erldeoce  <rf 
any  ^try  of  the  Granite  vein  under  the  sur- 
face of  the  Cardiff  tMm  la  on  the  40(>-£oot 
level,  which  it  appears  is  at  a  distance  of 
about  609  feet  below  the  elevation  at  which 
tbe  vein  at  Its  apex  crosses  tbe  east  end  line 
of  the  Granite  claim.  From  the  evidence 
there  can  be  no  doubt  of  the  existence  of  the 
Granite  vein  and  Its  locaUon.  course,  and 
apex. 

So  far  as  tbe  apex  of  the  Granite  claim  Is 
concerned,  during  the  trial  the  Success  Com- 
pany offered  to  adduce  further  testimony  In 
regard  to  tbe  apex,  and  objection  was  made 
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by  opposing  coansel  that  such  evldoice  vas 
cumalatlve,  and  the  court  satd: 

"It  it  camnlatlve.  *  *  *  I  think  I  baT« 
beard  enoagb  evidence.  I  think  any  court 
vould  be  perfectly  satisfied  in  regard  to  tbe 
claim  of  tbe  apex  within  the  boundaries  of  the 
Granite  claim." 

Here,  apparently,  the  trial  court  recognized 
that  tbe  Success  Company  had  established 
the  apex  to  the  vein  in  said  claim. 

[3]  There  can  be  no  doubt  as  to  the  defini- 
tion of  a  "vein"  or  "lode,"  as  those  words  are 
used  In  tbe  statutes  of  the  United  States,  4n 
the  face  of  the  multitude  of  Judicial  expres- 
sions on  that  snbject.  See  Book  v.  Justice 
Mining  Co.  (C.  C.)  58  Fed.  J06;  Jupiter  Min- 
ing Company  t.  Bodie  Con.  Mln.  Co.  (C.  C.) 
11  Fed.  660;  1  Llodley  on  Mines  (8d  Ed.)  S| 
286-289. 

In  1  lindley  on  Mlnea,  the  author  states 
in  a  note  at  the  bottom  of  page  64d,  as  fol- 
lows: 

"The  acts  of  ConRress  are  so  construed  as 
to  Include  in  the  category  of  lodes,  veins,  and 
ledfces  certain  deposits  which  would  not  fall 
under  the  nbove  definition.  As,  for  example, 
certain  tilted  beds  or  sedimentary  strata  con- 
taining ores  as  original  constituents,  and  not 
formed  by  subseiiDent  fisBuring  and  mineraliza- 
tion. The  geologist  would  call  these  beds,  and 
not  lodes,  but  we  nnderstand  that  tbe  intent 
of  tbe  law  is  not  to  make  diatinctioDS  based 
upon  the  genetic  principle.  It  Is  doubtless  true 
that  a  mry  small  percentage  of  the  ore  deposits 
of  die  precious  metals  occur  as  tilted  beds  in 
place,  anasaociated  wkb  subsequent  fissuring 
and  ipioeralizatlon;  but,  when  sucb  are  found, 
they  are  undoubtedly  subject  to  location  as 
veins  or  lodes  within  the  meaning  of  tbe  stat* 
nt*s." 

In  2  Undley  on  Mines,  |  615,  p.  1479,  tbe 

author  says: 

"A  vein  to  be  followed  must  be  continuous 
only  in  the  sense  that  it  can  be  traced  by  the 
miner  through  the  surrounding  rocks.  Contin- 
uous ore  is  doubUess  the  beat  evidence,  but  it 
is  not  essential.  Many  veins  carry  only  small 
'shoots'  of  ore,  and  the  intervening  spaces  are 
represented  only  by  a  continuous  fissure  with  or 
without  gangue  and  gouge  materiaL" 

Tilted  beds  of  sedimentary  strata  contain- 
ing ore  the  geolo^^  would  call  beds  and  not 
lodes,  but  as  suggested  by  Mr.  Undley,  as 
above  quoted,  we  understand  that  tbe  intent 
of  the  law  Is  not  to  make  distinctions  based 
upon  genetic  principle.  The  geologists  who 
testified  as  witnesses  for  plaintiff  In  tliis  case 
hare  attempted  to  draw  the  distinction  sug- 
gested by  Mr.  lindley;  but,  from  our  view 
of  the  evidence,  it  Is  very  conclusive  that 
there  Is  a  vein  in  tlie  Granite  claim  with  an 
apex  within  the  boundaries  of  said  claim, 
and.  tliat  said  rein  has  a  strike  and  a  dip. 

A  vdn  or  lode  comes  within  the  meaning 
oC  the  law  so  long  as  there  is  a  fissure,  seam, 
or  gouge,  or  any  evidence  of  mineralization 
which  will  l^ad  the  practical  miner  from  one 
ore  body  to  another  and  which  does  la  the 
course  of  bis  work  so  lead  him.  Sucb  evi- 
dence of  mineralization  of  said  lode  or  vein 
clearly  appears  from  the  evidence  contained 
in  the  record. 

141  In  Stewart  Mining  Co.  v.  Ontario  Mln- 
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Ing  Co.,  237  n.  S.  350,  35  Sup.  Gt  610,  59 
It.  Ed.  991,  In  referring  to  the  apex  of  the 
vein,  the  court  said: 

"An  'apex'  is,  on  cited  authority,  defined  to 
be  'all  tnat  portion  of  tbe  terminal  edge  of 
a  vein  from  wnicb  the  vein  baa  extension  down- 
ward in  the  direction  of  tlie  dip.'  And  It  is 
further  said  that  the  definition  baa  been  ap- 
proved in  Undley  on  Mines,  because  as  there- 
in expressed  it  involves  tbe  dements  of  ter- 
minal edge,  and  downward  course  therefrom.* 
We  may  accept  the  definition." 

In  the  same  case  (28  Idaho,  724.  1S2  Pac. 
787)  this  court  held  that  an  apex  must  be 
tbe  top  or  terminal  edge  of  tbe  vtia  on  the 
surfoce  or  the  nearest  point  to  tbe  surface, 
and  must  be  tbe  tc^  of  tlie  vein  proper  rather 
than  of  a  spur,  and  must  be  a  point  from 
which  tbe  vein  has  a  dip  as  well  as  a  strike 

As  to  the  course  of  the  vein,  in  Its  flndliut 
of  tacts  tlie  court  found  the  "lenses  or  ore 
diutes  •  •  *  have  an  easterly  and  west- 
erly coarse  readiing  to  or  near  tbe  surftu» 
within  tbe  Granite  lode  and  •  *  •  comes 
to  the  surface  near  tbe  4,400  contour  In  a 
course  slightly  north  of  east  to  a  stope  which 
comes  to  the  snrtace  near  elevation  4,476," 
and  also  that  tbe  "ore  body  or  are  chute, 
which  follows  the  bedding  pUnes,  extends 
easterly  and  Is  disclosed  on  the  snrtace  at 
top  of  raise  at  devatlMi  4,487"  and  Is  again 
disclosed  "at  tbe  top  of  raise  4,587."  Those 
findings  are  clearly  equivalent  to  a  finding 
that  tile  apex  la  within  tbe  snrfiice  bounda- 
ries of  tbe  Granite  dalm. 

The  thirteenth  finding  of  the  court  Is  that: 

"Tbe  portion  of  tbe  lode  hereinbefore  refer- 
red to  as  extending  from  tbe  stope  at  eleva- 
tion 4,475  to  the  raise  at  elevation  4.687  [which 
is  the  apex  raise  at  the  east  end  line]  repre- 
sents an  exposure  of  a  portion  of  the  lode  par- 
tially upon  tbe  line  of  strike  and  partially  upon 
the  line  of  its  dip." 

[5]  The  evidence  clearly  shows  that  the 
vela  has  both  a  strike  and  a  dip;  a  strike 
to  tbe  southeast,  and  a  dip  to  the  southwest. 
Tbe  fact  that  tbe  vein  terminates  against 
tbe  granite  or  monzonlte  on  the  west  end 
does  not  affect  the  extralateral  rights  given 
by  the  provisions  of  section  2322,  U.  S.  Rev. 
Stats.  Under  a  uniform  line  of  authorities, 
the  Success  Company,  under  the  evidence  In 
this  case,  would  be  entitled  to  have  the  west 
end  vertical  plane  of  tbe  Granite  claim  pass 
through  the  point  where  the  vein  terminates 
against  tbe  monzonlte  and  parallel  with  the 
vertical  plane  of  tbe  east  end  line,  thus  giv- 
ing it  the  extralateral  right  of  the  pursuit  of 
the  vein  between  those  planes  beneath  all 
other  mining  claims  which  It  dips. 

'Cbe  trial  court  apparently  clearly  recog- 
nized that  the  evidence  of  tbe  appellant  was 
amply  sufficient  to  establish  the  fact  that  tbe 
apex  of  said  v^  was  within  Its  boundary 
lines,  since  when  further  evidence  was  offered 
the  court  stated: 

"It  is  cumulative,  •  •  •  i  think  any  court 
would  be  perfectly  satisfied  in  regard  to  the 
claim  of  the  apex  witldn  tha  boundaries  of  the 
Granite  claim." 
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And  It  would  seem  tbat  the  dedsion  of  ibe 
court  that  In  the  levels  400,  450,  and  700  the 
vein  of  the  Qranlte  claim  passed  under  the 
Bouth  side  line  thereof  and  beneath  the  Car- 
diff claim  more  upon  the  strike  than  upon 
the  dip,  or.  In  other  words,  that  the  angle 
was  less  than  4B  degrees  and  that  for  that 
reason  the  appellant  could  not  pursue  the 
rein  under  the  Cardiff  claim,  was  evidently 
based  upon  the  decision  of  this  court  In  the 
Stewart-Ontario  Case,  23  Idaho,  724, 132  Pac 
787,  wherein  It  was  stated  that: 

"To  pursue  a  vein  in  the  direction  of  its  strike 
at  an  angle  of  less  than  4C  deerees  to  the 
course  thereof  would  dearly  not  be  fdlowing 
the  vein  on  its  'downward  coarse*  aa  authorixea 
by  the  statute." 

Tbat  Btatemmt  was  clearly  obiter  in  tbat 
case  and  la  not  the  law,  since  the  extralateral 
right  conferred  1^  the  prorlslons  of  section 
2322,  Bev.  Stats.  <^  the  U.  S.,  Is  determined 
by  the  apex  on  tbe  snrfaca  upon  wbldi  the 
prospector  makes  bis  location  and  the  dip 
of  the  rein,  and  not  iqwn  the  levds  In  the 
depths  ot  Uie  earth  opened  and  disclosed  In 
the  working  of  the  mine. 

[•]  It  Is  clear  from  all  the  dedslcHis  that 
the  course  of  a  yeSn  Is  not  determine  1^  Its 
direction  at  any  single  ^veu  pt^t  where  the 
Is  a  crooked  one.  The  vein  In  the  Gran- 
ite claim  crosses  the  east  end  line  thereof. 
The  appellant's  extralateral  rights  most  be 
determined  by  the  coarse  of  the  vein  at  Its 
8p»  at  the  surftMK  of  the  claim. 

It  was  held  In  Blagsl»ff  S.  H.  Co.  t.  Tar- 
bet.  98  V.  S.  468,  25  L.  Ed.  293,  tbat  the  most 
practicable  rule  Is  to  regard  the  course  ot 
tbe  as  that  which  is  Indicated  by  sur- 
face mterosh  or  surface  ezptoraUons  ai^ 
workings.  It  is  on  this  line  Uiat  claims  will 
natarally  be  laid,  whatever  be  the  (Aiaracter 
of  the  surface  whether  level  or  Inclined. 

Mr.  Lludley,  in  commenting  upon  that  case, 
in  volume  1,  S  318,  Undley  on  Mines,  says: 

"In  addition  to  this,  the  lower  levels  of  a 
mine  frequeutly  show  a  diSereut  direction  from 
that  which  guided  the  miner  in  making  Us  loca- 
tion, and  are  at  variance  with  conditiona  ahown 
in  opening  nearest  to  the  surface." 

[I]  It  appears  from  the  evidence  that  tbe 
vein  at  Its  westerly  end,  where  It  terminates 
against  the  monzonlte.  is  nearly  vertical,  and 
that  it  extends  downward  in  its  course  to  tbe 
east  and  dips  to  the  southwest,  and  on  the 
lower  levels  it  passes  out  to  the  southeast 
under  the  south  side  line  of  tbe  Granite  claim. 
On  the  surface  of  the  location,  the  vein  cross- 
es the  mountain  within  the  surface  bounda- 
ries of  the  Granite  location,  and  the  east  end 
line  of  said  location  crosses  the  vein.  If  the 
mountain  were  cut  down  so  as  to  make  a 
horizontal  plane  struck  at  about  elevation 
4,375  feet,  which  plane  would  strike  the  most 
westerly  outcropplnga  of  the  vein,  the  easter- 
ly end  of  tbe  vein,  so  far  as  exposed  on  tliat 
horizontal,  would  pass  out  on  the  south  side 
of  the  Granite  claim,  instead  of  the  east  end 
line  of  the  claim. 

It  was  said  by  Judge  Beatty  In  Carscm  City 


G.  &  S.  M.  Co.  T.  North  Star  Ifln.  Co.  (a  a> 

73  Fed.  597: 

"As  ledges  may.  In  their  depths,  change  their 
course,  and  as  the  surface  course  or  the  course 
of  the  apex  is  to  govern  tbe  mlnei^s  rights,  the 
workings  aearest  the  surface  are  better  guides 
to  the  course  of  the  apex  than  those  far  be 
low." 

Mr,  lindley.  In  commenting  upon  the  case 
in  section  318,  lindley  on  Mines,  says: 

"The  true  method  of  determination  is  found 
in  the  lule  laid  down  by  tbe  Sup/eme  Court  of 
the  United  States  in  the  Flagstaff  Case,  and 
followed  by  Judge  Beatty  in  the  North  Star 
case,  that  the  workings  nearest  the  surface  are 
better  guides  to  the  course  of  the  apex  than 
those  far  below." 

In  Penn.  Con.  'Mln.  Ca  v.  Grass  Valle; 
Exploration  Ca  {O.  O.)  117  Fed.  600.  the  court 
said: 

"It  is  contended  tbat  the  strike  of  the  vod 
at  this  point  is  such  that  it  cannot  be  the  same 
vein  as  the  one  found  at  or  near  the  surface. 
This  fact  would  be  of  some  importance  if  tbe 
vein  was  an  ideal  one,  maintaining  a  uniform 
strike  and  dip  throogbout  Its  entire  course. 
But  it  is  not  an  ideal  vein,  and  there  are  very 
few  snch  to  be  found.** 

Tbe  evidence  shows  that  the  vein  of  tbe 
Granite  dalm  Is  not  an  Ideal  one. 

In  Last  Chance  Mining  Co.  v.  Bunker  HIU 
&  SulUvan  M.  &  C.  Co.,  131  Fed.  B79.  66  a  C 
A.  299,  It  Is  held  that,  where  the  end  lines  of 
a  lode  claim  cross  the  sur&oe  outcnvi4ngs  of 
a  vein,  they  determine  the  extralateral  right 
of  tbe  claim,  without  i«gard  to  the  angle  at 
which  they  cross  the  general  course  of  the 
vein,  its  course  tot  that  purpose  being  fixed 
by  tiie  coarse  of  the  apex  on  the  surface  of 
the  dalm ;  and  It  Is  said: 

"Tbe  extralateral  right  to  a  vein  or  lode  oat- 
cropping  at  the  surface,  where  it  exists,  la  fixed 
by  the  course  of  the  vein  or  lode  at  the  surfaccr 
and  not  by  its  course  on  a  leveL" 

[I]  The  Supreme  Court  of  tlhe  United 
States,  in  the  Stewart-Ontario  Mining  Case, 
237  U.  S.  350,  35  Sup.  Ct  610,  S9  U  Ed.  989. 

said: 

"It  is  rudimentary  that  extralateral  rights 
to  a  vein  depend  upon  the  position  of  its  top  or 
apex." 

See,  also,  2  Lindley  on  Mines,  {  364. 

[10]  Geologists,  who  testified  for  the  appel- 
lant, testified  very  clearly  as  to  the  course  or 
strike  of  the  Granite  vein  on  every  level 
commencing  with  the  apex  of  the  vein,  ex- 
tending down  to  the  1,200-foot  level;  and, 
as  we  understand  their  testimony.  It  shows 
that  the  general  course  or  strike  of  said  vein 
crosses  the  plane  of  its  end  line  at  an  angle 
greater  than  46  degrees,  and  that  appellant 
la  not  pursuing  the  vein  in  the  direction  of 
Its  strike.  We  think  that  the  plats  of  the 
various  levels  and  the  model  of  the  workings 
of  said  mine,  which  were  introduced  in  evi- 
dence, support  that  proposition.. 

One  of  said  experts  testified  as  follows,  re- 
ferring to  tbe  Granite  claim: 

"I  found  ore  bodies  in  place  In  that  lode 
claim.  I  found  a  vein  on  the  700-foot  tevd,  and 
I  also  found  a  vein  on  the  surface.  I  think 
there  is  complete  continuity  from  the  apex  on 
the  surfsce  tbroogb  tbe  oune  workings  gener- 
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altr.  Tbe  ore  has  been  ttoped  ont  down  to  tbe 
700-foot  level.  Tbe  same  ore  body  U  one  and 
Che  same,  ideutieaL" 

Beferrlng  to  the  200-toot  lerel.  he  said: 
"AH  the  fisaurea  tb&t  form  the  Tela  have 
come  together  on  tbiB  level  end  aeem  to  be  part 
and  parcel  of  the  same  vein  system." 

Referring  to  the  400  end  4S0  foot  levdU  and 

the  vein  therein,  he  testified: 

"This  is  the  same  vein  we  have  traced  from 
tbe  surface  doimward,  and  the  various  spars 
are  the  same  spnn  that  we  have  described,  and 
tbe  connection  and  the  junctions  between  the 
different  veins  are  on  this  level  just  as  they 
have  been  described  previously." 

And  as  to  the  location  of  sold  claim  he 

testified: 

"The  Granite  lode  claim  was  a  very  weU  lo- 
cated claim  with  reference  to  the  apex  of  the 
vein.  The  claim  is  located  lengthwise  of  the 
formation,  as  shown  on  the  ground." 

As  to  tbe  proper  method  to  ascertain  the 
coarse  of  a  vein  on  a  strike,  be  testtfled: 

"To  ascertain  the  course  of  a  vein  on  it* 
strike,  you  take  the  mathematical  mean  of  all 
the  different  short  courses  which  go  to  make 
up  the  full  length  of  the  vein,  and  that  would 
be  mathematically  represented  by  a  line  drawn 
trom  between  tbe  extremities  of  the  vein. 

[7]  Gonnael  tor  resp<nidait  lays  special 
stress  upon  a  sentence  contained  In  the  On- 
tario Case  to  the  effect  that  you  cannot  pur- 
sue a  In  tbe  direction  ol  Its  strike  at  an 
angle  of  leas  than  4S  degrees  to  its  course. 
As  we  view  It,  that  statement  in  that  opinion 
was  mere  dictum,  and  we  concur  In  what  Is 
said  in  1  LiDdley  on  Mines  (3d  Ed.)  p.  730. 
at  section  319,  as  follows: 

"We  know  of  no  legal  principle  to  support 
this  latter  deduction,  that  an  extralateral  right 
cannot  be  exercised  where  the  angle  the  extra- 
lateral  planes  form  with  the  line  of  strike  of 
the  vein  is  less  than  45  degrees.  The  adoption 
of  an  arbitrary  angle  beyond  which  such  rights 
may  not  be  exerdsed  is  hardly  within  the  prov- 
ince of  the  courts.  In  a  subsequent  section  we 
have  pointed  ont  that  tbe  locator  may  place 
his  end  lines  at  an  axule  so  long  as  they  cross 
the  apex  of  the  vein." 

Respcaident  tried  this  case  upon  the  theory 
that  the  vein  or  lode  In  question  was  com- 
posed of  lenses  or  separate  ore  bodies;  but 
the  evidence  Is  very  conclusive  that  the 
Granite  lode  Involved  was  one  vein  or  lode, 
and  was  not  composed  pf  separate  ore  bodies 
without  anyt  connection  whatever  between 
them. 

Mr.  Searls,  the  expert  geologist  for  the 
plaintiff,  admitted  on  cross-examination  that 
he  believed  that  all  of  the  veins,  spurs,  and 
fissoring  system  of  the  Granite  dalm  were 
formed  contemporaneously  and  ctmstltute  a 
"one  flssuring  system." 

Exi>ert  geologists  for  the  plaintiff  endeavor- 
ed to  Introduce  by  their  testimony  a  new 
theory  to  the  effect  that  the  ore  bodies  to  be 
found  In  the  mines  In  the  Cceur  d'Alene 
region  are  not  entitled  to  be  dignified  by  the 
name  of  veins,  but  that  they  should  be  known 
as  'lenticular  ore  bodies"  and  "tabular  ore 
shoots,"  and  to  thereby  show  that  no  extra- 
lateral  rights  would  attach  to  said  ore  bod- 
ies ouder  the  provisions  of  sectltm  2322,  U.  S. 


Rot.  Stats.  Tlie  great  w^gfat  of  testlmimy 
in  this  case  Is  against  that  theory. 

One  of  the  experts  for  defendant  testified 
that  the  ore  of  the  Success  mine  contained 
such  minerals  as  are  characteristic  of  contact 
metftmorphlc  deposition,  and  said: 

"This  has  notbliv  to  do  with  the  question 
whether  there  are  veins  in  the  mine  or  not 
That  ia  a  matter  purely  of  the  shape  of  the 
ore  bodies  and  the  mineralisation  of  the  fis* 
aures." 

And  again: 

"The  bend  in  the  Granite  vein  indicated  on 
the  various  levels,  as  separating  a  segment  which 
has  an  easterly  and  westerly  course,  from  a  seg* 
ment  that  has  a  southwesterly  coarse,  is  not 
unusual  in  places  we  have  the  Prichard  forma- 
tion—in fact,  the  Cceur  d'Alene  district,  as  a 
whole.  In  fact  there  are  very  few  straight 
veins  in  the  district,  bat  crooked  veins  are  tbe 
rule- 
It  was  said  tqr  the  court  in  Carson  Cltf  6. 
ft  S.  M.  Co.  T.  North  Star  M.  Ga  (0.  G.)  73 
red.  597: 

"The  workings  of  a  mine,  made  in  mining  op- 
erations, and  not  in  support  of  litigation,  are 
generally  important  as  evidence  of  any  facta 
which  may  be  legitimately  inferred  from  them." 

In  the  case  at  bar,  it  Is  proper  to  consider 
that  the  proof  of  the  actual  working  of  the 
mine,  the  way  It  was  worked,  what  was 
found  therein,  and  the  condition  of  the  many 
open  stopes  and  veins,  since  many  of  those 
stopes  have  been  worked  out  and  from  8<Mne 
of  them  thousands  of  tons  of  ore  taken,  as 
shown  by  the  evidence,  la  certainly  better 
evidence  ol!  the  course,  dip,  angles,  spars, 
and  character  of  the  vein  than  any  expert 
testimony  that  could  be  given. 

Mr.  Elton,  one  of  tbe  witnesses  for  the  ap- 
pellant, was  a  metallurgical  engineer,  and  in 
1911  opened  up  and  develoi)ed  the  Success 
mine.  Prior  to  his  employment  the  principal 
levels  In  said  mine  had  been  worked  out  for 
lead  and  silver  and  the  zinc  ore  bad  been 
left  in  tbe  mine.  He  testified  In  part  as 
follows: 

"There  were  varions  holes  designated  'ore 
bodies'  that  were  not  then  connected  from  one 
level  to  the  other.  I  connected  up  the  open 
places  I  have  described  to  the  court  and  found 
them  continuous  all  the  way.  I  never  found  an 
Isolated  ore  body  in  any  place.  I  either  found 
continnons  ore,  or  I  would  have  something  to 
follow.  Some  places  would  have  a  gouge,  and 
other  i^aces  would  have  a  mineralized  streak  of 
vein,  »  •  •  I  went  from  the  point  mark- 
ed (stope)  easterly.  I  always  went  in  both 
ways,  and  it  is  open  clear  up  above  here.  It 
extended  up  to  the  grass  roots.  *  *  *  So  far 
as  I  know,  those  spurs  always  united  with  the 
Granite  vein.  I  never  knew  a  separate  ore 
body  to  show  up.  TJiere  was  alirays  a  con- 
nection with  the  main  vein.  *  *  *  I  went 
throogb  the  drift,  and  the  ore  vein  matter 
shows  up  tbe  same  ore  on  out  to  here.  I  want- 
.  ed  to  stope  through  to  the  surface  there,  but 
they  stopped  me.  I  considered  that  the  apex 
of  the  vein  at  that  time  and  asked  Mr.  Samuels 
to  let  me  drive  it  through  at  that  time.   »   *   *  " 

This  witness  showed  that  be  was  familiar 
with  every  part  of  the  workings  of  said  mine, 
and  that  he  never  discovered  any  separate 
veins  or  two-segments  or  anything  that  would 
Justify  the  theory  that  said  ore  bodies  in 
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said  mine  were  lenticular  or  tabular  ore 
shoots  without  any  vein  whatever.  His  tea- 
tlmony  showB  that  all  ore  bodies  found  with- 
in the  mine  were  connected  at  some  place  and 
united  with  the  main  Granite  rein  and  were 
a  part  of  said  vein. 

Other  witnesses  testified,  who  bad  worked 
In  the  mine,  to  the  taking  out  of  commercial 
ore  at  various  places  In  the  apex  tunnel  and 
In  following  the  Tela  from  the  portal  of  the 
tnnnel  to  its  face  at  the  vertical  plane  of  the 
fast  end  line. 

Sacks  of  commercial  ore  were  introduced 
as  exhibits.  Theories  sometimes  must  give 
way  to  actual  facts.  Petajanleml  v.  Washing- 
ton Water  Power  Co.,  22  Idaho,  20.  124  Pac. 
783.  The  positive  testimony  of  miners  who 
mined  the  ore  and  developed  the  mine  and 
the  engineers,  and  others  who  made  actual 
surveys  of  the  mine,  must  be  taken  for  more 
than  the  qieculatlve  theories  of  the  experts 
of  the  geology  and  formation  of  ore  bodies 
and  the  mineralization  of  veins.  Physical 
facts  should  be  given  greater  weight  than 
mere  expert  opinioni  and  speculative  tlie* 
ories. 

[11]  The  court  erred  in  not  making  a  di- 
rect and  twsltlve  finding  as  to  whether  the 
apex  of  the  Granite  vein  Is  within  the  ex- 
terior boundaries  of  the  claim.  This  was  the 
main  issue  tendered  by  the  cross-complaint 
and  answer  thereto,  and  under  the  provisions 
of  section  2322,  Rev.  Stata.  of  the  U.  S.,  the 
court  should  have  made  a  finding  thereon. 
The  findings  of  the  court,  however,  clearly 
iufer  that  the  apex  of  said  vein  Is  within  the 
boundaries  of  the  Granite  claim. 

[12]  It  Is  not  necessary  for  us  to  especially 
review  all  of  the  errors  assigned.  But  wo 
conclude  that  under  the  evidence  said  Granite 
vein  has  its  apex  within  the  boundaries  of 
the  Granite  claim,  and  that  such  vein  crosses 
the  east  end  line  of  the  claim,  and  its  west- 
erly end  terminates  against  granite  or  monzo- 
nite,  and  at  that  point  tbe  vein  Is  nearly 
vertical,  and  that  It  extends  down  Into  the 
earth  at  a  sll^t  dip  to  the  southwest.  Sim- 
ply because  tbe  vein  Is  cut  oflf  at  that  point  by 
granite  or  monzontte  is  no  reason  why  it 
may  not  be  followed  on  its  dip  downward 
within  the  vertical  planes  between  tbe  east 
end  line  and  the  point  where  the  vein  ends 
against  the  granite. 

Under  the  provisions  of  section  2322,  U. 
S.  Rev.  Stats.,  the  appellants  are  given  the 
Tight  to'  pursue  tbe  veins,  lodes,  and  ledges 
throughout  their  entire  depth,  the  top  or  the 
apex  of  which  lies  Inside  of  the  surface  lines 
of  said  claim  extended  downward,  although 
such  veins,  lodes,  or  ledges  may  so  far  depart 
from  a  perpendicular  in  their  course  down- 
ward as  to  extend  outside  of  the  vertical  side 
lines  of  the  surface  location.  Appellant  has 
pursued  the  vein  within  the  vertical  planes  of 
the  end  lines  and  has  not  passed  beyond 
them,  and  the  evidrace  Clearly  shows  t^e  ex* 
Istence  of  a  vein  m  lode  in  tibe  Granite  dalm 


and  establishes  Its  Identity  and  continul^ 
from  the  surface  downwaVS  to  the  l,20&-foot 
leveL 

The  case  will  be  remanded  to  the  trial 
court  to  make  findings  of  fact  and  enter  Judg- 
ment In  favor  of  appellant  in  accordance  with 
the  views  expressed  In  this  opinion,  decree- 
ing appellant's  right  to  pursue  the  Granite 
vein  downward  between  the  vertical  planes 
of  its  end  lines  indefinitely  beneath  tbe  sor- 
fnce  of  the  Cardiff  claim  or  any  other  claim 
or  claims  under  which  the  said  vein  may  ex- 
tend within  the  plane  of  soch  vertical  lines 
in  its  downward  course. 

The  Judgment  is  therefore  reversed,  and 
tbe  cause  remanded.  Costs  In  favor  of  the 
appellant. 

BUDGB  and  UORGAN,  JJ^  concur. 


m  Idaho.  <47) 

IDAHO  TRUST  ft  SAVINGS  BANK.  Um- 
ited,  et  al.  V.  BIDENBAUGH  et  al. 

(Supreme  (3oart  of  Idaho.    Dec.  9,  1016.) 

1.  JCDQHXNT    «=9685(S)    —    JTTDOHXHT  FOB 

Costs — CoNCLusivsNXsa 
Where  the  right  to  costs  has  become  vested 
in  the  parties  entitled  thereto  by  reason  of  the 
performance  and  completion  of  aerrices  render- 
ed under  a  vahd  order  of  tbe  trial  court  pur- 
suant to  the  provisions  of  section  37,  Sess.  Laws 
1903  (p.  249),  and  such  right  bad  accrued  prior 
to  the  enactment  by  the  Legialature  of  the  act 
of  Mardi  9,  190&  (Laws  1Q05,  p.  367),  amenda- 
tory of  the  act  of  1903,  and  wliere  it  further"  ap- 
pears that  tbe  trial  court  prorated  said  costs 
under  tbe  provisions  of  section  37,  Sess.  Laws 
1903  (p.  249),  and  judgment  for  costs  was  tlLere- 
upon  entered,  and  upon  appeal  to  this  court 
from  such  Judgment  the  same  was  afGrmed,  the 
judgment  will  not  be  disturbed  by  this  court 
upon  an  action  sutisequentty  brought  because 
Of  the  amendment  of  the  law. 

[Ed.  Note.— fVtr  other  cases,  see  Judgmtii^ 
Cent.  Dig.  fl  1062-1064,  1067.  1078;  Dea  Dig. 
«g=>585(5).] 

2.  JUDQUENT    «=S>011'-ACnOlC  UPOH  —  PEB- 
B0N8  EnTITLKO  TO  SUS. 

It  being  conclusively  established  upon  the 
trial  tliat  tbe  plaintiffs  below  (respondeota 
here)  were  the  aole  owners  of  all  the  outstand* 
ins.  unpaid  certificates  of  Ind^tedness  issued 
by  the  state  engineer  in  pursuance  of  a  valid 
order  of  the  trial  court,  made  under  the  provi- 
siona  of  section  37,  Sess.  Laws  1903  (p.  249), 
said  certificates  of  indebtedness  so  issu^  repre- 
senting the  judgment  entered  fw  costs,  the  hold- 
ers of  sudb  certificates  are  the  legal  owners  of 
said  judgment  ard  are  entitled  to  sue  thereon 
in  their  own  name. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  1738,  1739;  Dec.  Dig.  *=>911.] 

3.  Judgment  <^911  —  Actions  Upon  —  Pat- 

ICENT. 

Held,  where  parties  who  are  l>enefidaUy  in- 
terested in  a  judgment  for  costs  are  paid  in 
full  during  tbe  pendency  of  an  action  upon  a 
judgment,  they  are  uo  longer  proper  or  neces- 
sary parties  to  such  action,  and  tbe  right  to 
mamtain  said  action  would  be  limited  to  ouch 
parties  as  were  the  beneficial  owners  of  said 
judgment. 

r&d.  Note.— For  other  cases,  see  Jo^menL 
G«it.  Dig.  K  1738, 1739;  Dee.  Dig.  «b>911.1 
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4.  APFIAI,  AND  BBBOB  4=S»109&(l)~JUDOUXnT 

— CoircLTrsiTEnESS. 
Where  the  priorities  of  the  several  litiganta 
to  the  right  to  tlie  use  of  the  waters  of  a  stream, 
and  the  costs  apportioned  to  Buch  litigants, 
were  definitely  determined  hj  the  trial  court. 
-  and  the  judgment  of  the  trial  court  was  affirm- 
ed b7  this  court  upon  appeal,  the  issues  thus 
determined  are  final  and  binding  upon  this  court, 
and  the  judgment  of  the  trial  court  will  not 
thereafter  b«  diattirbed. 

[Ed.  Note. — B^r  other  cases,  see  Appeal  and 
Error.  Gent.  Dig.  S|  4370,  4874;  Dec  Die  «=> 
1090(1)4 

Appeal  from  District  Court,  Ada  Coonty; 
Oharlea  P.  McOartfay,  Judge. 

Actitm  by  the  Idaho  Tmst  ft  Savings 
Bank,  limited,  and  others,  against  W.  H. 
Ridenban^  and  othera.  From  a  Judgment 
for  idalntlffs,  defendants  appeal.  Affirmed. 

Wood,  Drlscoll  &  Wood,  of  Boise,  for  ap- 
pellants. Cavanah  A  Blake  and  N.  Eugene 
Braale,  all  of  Bcdse,  for  reqxmdents. 

BUDGE,  J.  On  January  18,  1906,  a  Judg- 
ment was  rendered  by  the  district  court 
of  the  Third  Judicial  district  (now  the  Sev- 
enth Judicial  district)  In  and  for  Canyon 
coanty,  in  the  case  of  Farmers*  Co-operative 
Ditch  Company,  Plaintiff,  v.  Riverside  Irri- 
gation District,  Umlted,  W.  H.  Ridenbaugh, 
et  al..  Defendants,  by  which  Judgment  there 
was  assessed  against  defendants  W.  H.  Rid- 
enbaugh and  A.  Rossi  the  sum  of  $962.50, 
as  the  pro  rata  share  to  he  borne  by  them  of 
the  total  expense  incurred  by  the  state  engi- 
neer of  Idaho  in  making  surveys  under  au- 
thority of  the  act  of  the  Legislature  of  March 
11,  1903  (19a3  Sess.  Uiws,  pp.  223-252),  In 
connection  with  said  action,  for  use  In  de- 
termining the  priorities  of  the  users  of  water 
on  the  Boise  river  and  for  the  purpose  of 
fixing  the  doty  of  water. 

The  state  engineer  in  the  course  of  making 
these  surveys,  and  prior  to  the  rendition  of 
the  Judgment  above  mentioned,  from  time  to 
time  Issued  some  73  so-called  certificates  of 
Indebtedness  to  persons  furnishing  services 
or  supplies  in  connection  with  the  surveys, 
and  at  the  time  of  the  commencement  of  the 
trial  of  this  cause  In  the  lower  court  plaintiff 
Idaho  Tmst  &  Savings  Bank  was  the  owner 
and  in  rl^tful  possession  of  some  59  such 
certificates  which  had  been  assigned  to  it 
by  the  original  holders  tliereof;  plaintiff 
Carl  Maughmer  was  the  owner  and  In  right- 
ful poasessitHi  of  3  certificates,  wliich  had 
been  issued  to  bim;  and  the  remaining  U 
certificates  were  held  by  other  parties. 

[1]  Tba  judgment  of  January  18. 1906,  was 
appealed  from  by  the  Nampa  &  Meridian  Ii^ 
rigatlon  District,  and  affirmed  in  the  case  of 
Farmers'  C!o-operatiTe  Ditch  Oo.  v.  Nampa 
ft  Meridian  Irrigation  District  et  al.,  14 
Idaho,  450,  94  Pac.  761.  Thereafter  certain 
other  detoidants  moved  for  a  new  trial,  and 
their  motion  was  denied,  and  they  appealed, 
and  were  granted  a  rehearing  by  this  court 


for  the  "sole  and  only  purpose  of  determining 
the  duty  of  water  on  the  two  classes  of  land 
Involved,  •  •  •  namely,  bench  and  hot*, 
tom  lands."  Parmers'  Co-operative  Ditch 
Co.  V.  Riverside  Irrigation  District  et  al.,  16 
Idaho,  525,  102  Pac.  481. 

On  January  17,  1912,  the  Idaho  Trust  ft 
Savings  Bank,  being  the  owner  of  69  certifi- 
cates assigned  to  It  as  aforesaid,  brought 
suit  against  the  defendant,  who  Is  the  appel- 
lant here,  to  recover  the  amount  of  the  Judg- 
ment for  costs  entered  against  him  for 
$962.50,  with  Interest  thereon.  During  the 
course  of  the  trial  of  the  action,  0  of  the  11 
unpaid  certificates  held  by  other  parties  than 
the  respondent  were  paid  by  the  state  engi- 
neer to  the  respective  holders  thereof.  The 
amount  of  the  2  remaining  certificates,  held 
by  other  partles,  together  with  Interest  there- 
on, was  paid  by  the  state  engineer  into  court 
for  the  holders  thereof,  and  23  of  the  59  cer- 
tificates held  by  the  Idaho  Trust  &  Savings 
Bank  were  paid  by  the  state  engineer  to  said 
bank,  so  that  at  the  termination  of  the  action 
In  the  trial  court  35  certificates  were  held 
by  the  Idaho  Trust  ft  Savings  Bank  and  3 
certificates  w^  held  by  Carl  Hanghmer, 
who  were  subsequently  Joined  as  plaintiff, 
and  were  the  <m1y  remaining  unpaid  cer- 
tificates representing'  indebtedn^  Incorred 
by  the  state  engineer  covered  by  the  Judgment 
of  January  18,  1906.  The  total  amount  of 
these  certificates  was  $2,207,  and  interest 
thereon,  while  the  Judgment  against  the  de- 
fendant was  for  $962.50  and  Interest. 

The  trial  court  found,  in  Its  findings  of 
fact,  among  other  things,  that  the  parties  to 
this  action  are  the  only  parties  in  interest; 
that  they  were  properly  Joined;  that  the 
pending  hearing  for  the  determination  of  the 
duty  of  water  upon  bench  and  bottom  lands 
does  not  affect  this  action  In  any  manner; 
that  the  parties  plaintiff  are  the  legal  and 
equitable  owners  of  the  Judgment  of  January 
18,  1906,  and  entitled  to  sue  thereon;  that 
the  cause  Is  not  barred  by  the  statute  of  lim- 
itations ;  and  that  the  defendant  Ridenbaugh 
Is  liable  for  the  amount  of  the  Judgment  of 
January  18,  1906,  with  interest  thereon  at  7 
per  cent,  per  annum  from  the  date  thereof. 
Accordingly,  on  January  18,  1916,  Judgment 
was  entered  In  favor  of  plaintiff  and  against 
defendant  for  $862.50,  vfith  interest  at  the 
rate  df  7  per  cent  per  annum  from  January 
18,  1906,  amountli^  in  all  to  the  sum  of 
$1,568.88,  together  with  interest  on  said  sum 
frcnn  January  18, 1915.  until  paid,  and  plain- 
tifTs  costs  and  disbursements  amounttaig  to 
$16.00:  This  is  an  appeal  from  the  Judgment 
and  order  overruling  a  motion  for  a  new 
triaL 

Fot  a  reversal  of  this  Judgment,  appellant 
assigns  and  relies  upon  30  assignments  or  er- 
ror. These  assignments  will  be  considered 
and  discussed  so  far  as  Is  deemed  necessary 
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In  connection  with  the  4  following  conten- 
tions, which  they  are  designed  to  support: 
•  (1)  That  the  judgment  sued  upon  is  abso- 
lutely end  ab  Initio  Told  as  It  runs  in  favor 
of  no  one,  at  best  to  no  one  who  Is  a  party 
to  the  action  In  which  it  was  rendered. 

(2)  That,  granting  the  Judgment  is  valid, 
the  plaintiffs  were  neither  parties  to  the 
judgment  nor  showed  in  themselves  any  in- 
terest therein  by  assignment  or  otherwise. 

(3)  That  there  is  a  defect  of  parties.  In 
that  all  persons  holding  state  engineer's  cer- 
tificates or  otherwise  having  an  interest  in 
the  judgment  sued  upon  are  not  joined  as 
parties  In  this  action,  or,  If  jolnM,  lutve  nev- 
er been  served  with  process. 

(4)  That  no  action  can  be  maintained  up- 
on the  judgment  sued  upon,  for  the  reason 
that  it  Gas  been  set  aside  by  an  order  of  this 
court  sustaining  the  motion  for  a  new  trial 
in  the  action  wherein  it  was  entered. 

The  judgment  of  January  18,  1906,  above 
mentioned,  was  for  money  due  for  services 
rendered  by  and  under  the  directions  of  the 
state  engineer,  In  accordance  with  the  pro- 
visions of  the  act  of  the  Legislature  of  March 
11,  1903  (1903  Sess.  Laws,  pp.  249,  250.  {  37). 

The  second  paragraph  of  section  37,  supnii 
provides : 

"Whenever  the  state  engineer  sball  make  such 
examination  at  the  request  of  the  court  or  a 
judge  thereof,  the  actual  cost  of  making  such 
examination  by  the  state  engineer  or  his  assist- 
ant, and  of  preparing  such  maps  and  statement 
aa  shown  by  sworn  statement  of  such  costs  pre- 
pared by  such  state  engineer,  shall  be  paid  by 
the  perstois  interested  in  such  suit  for  the  de- 
termination of  such  priorities,  the  amount  of 
such  costs  to  be  prorated  by  such  court  to  the 
persons  whose  rights  have  been  adjudicated  by 
such  suit.    •    •  • 

An  examination  of  the  record  discloses  the 
fact  that  the  state  engineer,  acting  under 
the  order  of  the  court  made  in  pursuance  to 
the  above  section  of  the  Session  Laws  ot 
1903  had  actually  made  an  examination  of 
the  Boise  river  and  the  works  diverting  wa- 
ter therefrom.  Said  examination  Included 
the  measurement  of  the  dlschai^e  of  said 
stream  and  the  carrying  capacity  of  the  va- 
rious ditches  and  canals  diverting  water 
therefrom,  an  examination  of  the  Irrigated 
lands  and  an  approximate  measurement  of 
the  lands  Irrigated,  or  susceptible  of  irriga- 
tion, from  the  various  ditches  and  canals, 
and  prepared  maps  and  plats,  showing  such 
stream,  canals,  and  ditches,  and  the  lands 
thereunder,  their  capacity  and  the  amount 
of  the  land  irrigated  from  each  of  such  ca- 
nals, ditches,  and  other  works,  as  required 
by  the  order  of  the  trial  court,  and  had  fur- 
nished the  necessary  information  for  the  pur- 
pose of  assisting  the  trial  court  In  reaching 
a  determination  of  the  priorities  of  the  vari- 
ous parties  litigant  to  the  right  to  the  use 
of  the  waters  of  the  Boise  river,  which  costs 
and  expenses  were  all  incurred  and  the  right 
to  the  costs  and  expenses  had  become  vested 
prior  to  the  enactment  by  the  Legislature  of 
the  act  of  March  9,  IWK*.  It  further  appears 


that  the  last  certificate  of  Indebtedness  is- 
sued by  the  state  engineer  in  payment  for  la- 
bor  performed  was  issued  by  htm  on  Febru- 
ary 15,  1904,-  more  than  a  year  prior  to  the 
enactment  of  the  Session  Laws  of  1905, 
amendatory  of  section  37  of  the  Session  Laws 
of  1903.  We  think  it  may  therefore  be  as- 
sumed that  the  trial  court  In  prorating  the 
costs  Incurred  to  the  various  litigants  and  In 
rendering  Its  judgment  therefor  was  gov- 
erned by  the  act  of  1903,  under  the  provi- 
sions of  which  act  the  costs  had  been  incur- 
red and  the  right  to  the  costs  vested,  and  not 
under  the  provisions  of  the  act  of  1905. 

The  power  of  the  court  to  make  the  or- 
der directing  the  state  engineer  to  perform 
the  services  heretofore  mentioned,  and  to 
Incur  the  Indehtednesa  under  the  provlsiona 
of  section  37,  pp.  249,  250,  Session  Laws 
1903,  was  upheld  by  this  court  in  tiie  case 
of  Boise  Irrigation  C3o.  v.  Stewart,  10  Ida- 
ho, 38,  77  Pac  26,  321,  aud  the  validity  of 
the  judgment  for  costs  sued  upon  In  this  ac- 
tion was  upheld  In  the  case  of  Farmers'  Co- 
operative Dltdi  Co.  T.  Nampa  A  Meridian 
Irrigation  District  et  al.,  14  Idaho,  450,  at 
page  460,  94  Pac.  761,  and  again  affirmed  in 
the  case  of  Farmers*  Co-<veratlTe  Ditch  Co. 
V.  Riverside  Irrigation  Dlst.  et  aL,  16  Idaho, 
525,  102  Pac.  431.  In  the  former  case,  in  ad- 
dition to  other  contentions  made  hy  counsel 
for  appellant  in  their  brlet  It  was  atrenn- 
onsly  insisted  that  the  judgment  for  costs 
had  not  been  entered  in  flavor  of  any  per- 
son, and  therefore  tiie  judgment  waa  void 
ab  Initio.  The  aame  contention  Is  made  In 
this  case.  The  qnestion  having  once  been 
decided  Is  no  longer  open  to  dlscasslDn.  As 
we  read  the  opinion,  which  we  think  gov- 
erns, and  not  the  order  of  this  coort,  the 
method  used  by  the  trial  ooart  in  taxing 
costs  was  not  the  only  question  before  this 
coort;  bnt  this  court  also  affirmed  the  action 
of  the  trial  coort  wliereln  It  assessed  In 
dollars  and  cents  the  amount  of  costs  to  be 
charged  against  each  and  every  party  to  the 
litigation.  Any  party  dissatisfied  with  any 
part  of  the  costs  and  spenses  assessed 
against  him  by  the  trial  court  had  a  right  to 
appear  and  move  against  such  assessment, 
and  upon  a  proper  showing  procure  a  retax- 
Ing  of  such  costs.  This  was  not  done  by 
the  appellant,  and  dnce  this  court  has  said 
In  the  case  of  Farmers'  Co-operative  Ditch 
Co.  V.  Nampa  ft  Meridian  Irrigation  Dlst 
et  al.,  supra,  that  "the  expenses  of  the 
survey  was  a  proper  charge  against  all  the 
litigants,  and  it  was  entirely  proper  and 
clearly  wltliln  the  jurisdiction  and  author- 
ity of  the  trial  court  to  apportion  these 
costs  as  he  did,  and  enter  judgment  against 
the  several  parties  to  the  action  as  was  done, 
*  •  • "  and  again  In  the  .case  of  Farm- 
ers' Co-operative  Ditch  Co,  t.  Riverside  Ir- 
rigation Dlst,  supra,  where  the  same  costs 
that  make  op  this  judgment  were  Involved, 
this  court  said,  "We  conclude  that  the  court 
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properly  taxed  the  costs  of  making  this  sur- 
vey and  the  maps  and  plats  to  the  several 
llt^ants  In  the  case."  These  deddons  of 
this  coort  conelnriTely  settle  the  ralldlty  ct 
the  Jnd^ent  sued  upcm  in  this  action. 

The  second  contention  made  counsel* 
namely,  that  the  plalntUb  were  not  the 
owners  ct  the  Judgment  or  any  Interest 
tberdn  by  assignment  or  otherwise  is  wlth- 
ont  merit  under  the  facts  of  this  case;  It 
being  concluslTely  established  that  the  plain- 
tlfb  are  the  owners  ol^  all  of  the  now  out- 
standing certificates  of  Indebtedness  Issued 
by  the  state  engineer  upon  which  this  Jodg- 
moit  tor  costs  Is  founded,  and  that  all  oOier 
holders  of  cartlflcates  issued  1^  the  state 
engineer  hare  been  paid  or  the  money  de- 
posited in  court  for  their  use  and  benefit, 
all  of  which  betng  true,  the  re^ndents  are 
the  real  and  beneficial  owners  of  the  Judg- 
ment upon  which  this  action  is, brought  and 
were  proper  parties  plaintiffs  In  wbose 
names  the  action  must  be  prosecuted.  Tal- 
ly T.  Reynolds,  1  Ark.  90,  31  Am.  Dec.  737. 
It  Is  a  firmly  established  rule  that  such  own- 
ers are  ^titled  to  sue  In  their  own  names 
(Sammis  v.  Wlghtman,  31  Fla.  45,  12  South. 
536),  that  the  assignee  of  a  right  of  action 
must  prosecute  the  suit  In  bis  own  name, 
and  that  such  assignee  alone  has  the  ri^t 
to  control  the  judgment  and  sue  upon  It 
(Bond  T.  Carter  [Tex.  Civ.  App.]  73  S.  W. 
45). 

12]  In  this  case  the  statutes  provided  that 
the  costs  Incurred  by  the  state  engineer 
shonld  be  assessed  as  costs  against  the  vari- 
ous parties  to  the  litigation.  The  costs  were 
incurred  under  a  valid  order  of  the  court 
(Boise  Irrigation  Co.  v.  Stewart,  supra),  and 
after  the  completion  of  the  work  the  right 
to  the  costs  became  vested  in  the  state  en- 
gineer subject  to  distribution  to  the  parties 
who  had  performed  work  and  labor  under 
his  directions.  He  became  the  nominal  own- 
er of  the  Judgment  with  authority  to  make 
valid  assignments  of  the  same  or  any  part 
thereof,  prior  to  the  actual  entry  of  the  Judg- 
ment, and,  as  appears  from  the  record,  all 
parties  braeflclally  interested  In  the  Judg- 
ment have  been  paid  In  full,  except  respond- 
ents, who  are  the  only  persons  now  benefi- 
cial^ interested  in  the  Judgment 

[3]  Referring  now  to  the  third  assign- 
ment of  error,  namely,  tiiat  there  is  a  de- 
fect of  parties,  In  that  all  persons  holding 
state  engineer's  certificates  were  not  Joined 
as  parties  to  the  action,  or,  if  Joined,  were 
not  served  with  process  at  the  time  of  the 
filing  of  the  amended  complaint,  it  appears 
that  all  of  the  parties  who  were  Joined,  ei- 
ther as  parties  plalnttffs  or  defendants,  sub- 
sequent to  the  filing  of  the  or^^lnal  complaint 
as  heretofore  stated,  were  paid  in  full  the 
amount  of  their  certificates,  together  with 
Interest,  either  personally  or  the  amounts 
due  them  upon  their  cwtlficates  were  de- 
posited in  court  for  their  use  and  benefit 


[4]  We  come  now  to  the  last  assignment 
of  error,  namely,  that  no  actiim  can  be  main- 
tained upon  the  Judgment  ftor  Uie  reaaon 
that  the  same  was  set  aside  by  an  order  of 
this  court  anstainlng  a  motion  fbr  a  new 
trial,  in  the  case  of  Farm^a*  Co-operative 
Ditch  Co.  V.  Blver^de  Irrigation  Dlst,  su- 
pra. It  la  insisted  by  counsel  for  appellant 
that  when  tills  court  in  the  latter  case  af- 
firmed the  prloriUes  to  the  right  to  the  use 
of  tlie  waters  of  the  Boise  river  In  favOT  <^ 
the  several  claimants  as  found  and  determin- 
ed the  trial  court,  and  granted  a  new 
trial  for  the  purpose  of  determining  the 
question  of  the  duty  of  water  on  bendi  and 
bottom  lands,  it  set  aside  and  vacated  that 
portion  of  the  Judgmoit  of  the  trial  court 
assessing  costs  against  the  various  litigants, 
and  that  since  the  duty  of  water  for  hraich 
and  bottom  lands  has  not  yet  been  fixed  or 
determined,  and  that  a  determination  of  the 
duty  of  water  fOr  bench  and  bottom  lands 
might  lessen  or  increase  the  quantity  of  wa- 
ter as  prorated  to  the  several  claimants  on 
the  Boise  river,  It  would  necessarily  follow 
that  It  would  change  the  amount  of  costs 
to  be  apportioned  to  eadi  of  the  parties  lit- 
igant As  stated  above,  the  question  of  the 
apportionment  of  costs  Is  no  longer  open  to 
discussion,  the  same  having  been  definitely 
determined  by  the  trial  court  and  approved 
In  unequivocal  terms  by  this  court  In  Its  de- 
cisions In  14  Idaho,  450,  and  16  Idaho.  525, 
supra.  While  a  reduction  of  the  duty  of 
water  would  not,  It  Is  believed,  change  to 
any  appreciable  extent  the  relative  amounts 
of  water  to  be  received  by  the  various  liti- 
gants In  this  action  In  which  the  Judgment 
sued  upon  was  rendered.  It  Is  to  the  Interest 
of  Justice  and  the  prevention  of  a  multi- 
plicity of  actions  that  the  apportionment  of 
the  costs,  having  been  determined  by  the  tri- 
al court  and  twice  passed  upon  and  approved 
by  this  court,  should  not  be  disturbed. 

It  may  also  be  pointed  out  that  while  this 
court.  In  IQ  Idaho.  526,  at  page  538.  102  Pac. 
481,  granted  a  new  trial  for  the  sole  and 
only  purpose  of  determining  the  duty  of  wa- 
ter on  the  two  classes  of  lands  Involved  in 
the  action,  namely,  bench  and  bottom  lands, 
It  affirmed  the  respective  rights  and  priori- 
ties of  the  several  claimants  and  approprla- 
tors  whose  rights  Imd  been  litigated,  and 
concluded  that  the  lower  court  had  proper- 
ly taxed  the  costs  of  making  the  survey  and 
the  maps  and  plats  to  the  several  litigants 
in  the  case.  While  this  court  did  in  terms 
grant  a  new  trial  for  a  q>ecific  purpose,  yet 
as  a  practical  matter  it  remanded  the  case 
to  the  lower  court  for  modlficaUon,  If  the 
evidence  to  be  thereafter  submitted  tontA- 
Ing  the  question  of  the  dnty  of  water  for 
the  proper  irrigation  ct  the  bench  and  bot- 
tom lands  should  warrant  audi  modification. 

With  reference  to  the  Item  of  costs,  $468.- 
88,  which  it  is  dalmed  was  a  part  <^  the 
costs  included  In  the  Judgment  but  not 
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resented  by  tbe  state  oiglneer's  certlflcatea, 
and  was  for  expenses  incurred  in  preparing 
findings  of  fact.  condosloDS  of  law,  and  tbe 
decree,  and  in  filing  and  recording  the  same 
In  the  connties  of  Ada  and  Canyon,  this 
amoimt  should  be  vlttiheld  out  of  the  first 
moneys  paid  to  tbe  <derk  of  the  court  in 
satisfaction  of  the  Judgment,  and  applied 
In  payment  of  said  costs.  This  item  of 
costs  was  disposed  of  by  this  court  in  the 
case  of  Farmers*  Cooperative  mtcih  Co.  t. 
Nampa  &  Meridian  Irrigation  Dist,  supra, 
and  is  binding  and  conduslTe  upon  this 
court  No  objection  having  been  urged 
against  the  amount  of  costs  incurred  for 
tbe  purposes  above  mentiraied,  or  the  man- 
ner of  tbe  imyment  of  the  same,  when  this 
case  was  befcne  this  court  in  tbe  case  of 
Farmers'  Co-operatlve  Ditch  Co.  v.  Nampa 
ft  Meridian  Irrigation  Dlst.  supra,  it  can- 
not be  urged  at  this  time. 

From  what  has  been  said  it  follows  that 
the  Jndgmoit  of  the  trial  court,  and  the  or- 
der overmling  a  motion  for  a  new  trial, 
should  be  affirmed,  and  it  is  so  ordered. 
Costs  are  awarded  in  favor  of  r^poodents. 

SULLIVAN,  a  J.,  and  MORGAN,  J,  oon- 
car. 

(39  Idaho,  658) 

IDAHO  TRUST  ft  SAVINGS  BANK.  Limited, 
et  al.  V.  NAMPA  ft  MERIDIAN  IRK. 
DIST.  et  al. 

(Supreme  Court  of  Idaho.    Dec.  9,  1016.) 

1.  LlMrTATION  OF  ActlONS  <8=>118{2)— Toix- 

iKo  OP  Statute— Piling  of  Complaint. 
Tho  runnin;  of  limitationa  against  au  action 
Is  tolled  upon  the  filing  of  the  original  com- 
plaint. 

[E6.  Note.— For  other  cases,  see  Umitatitm  of 
Actions,  Cent.  Dig.  I  B28;    Dec  Dig.  ^=> 

118(2).] 

2.  LiUITATION  OF  AcnORS  «»125— RUHNINO 

OF  STATtTTK— Institution  of  Suit. 
Where  before  the  running  of  limitations  tho 
originat  complaint  was  tiled,  new  parties  plain- 
tiff may  after  running  of  tbe  statute  be  substi- 
tuted; the  cause  of  action  or  claim  not  being 
substantially  changed. 

[EH.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  |  542;  Dec  Dig.  «=9l25.] 

8.  Inteeest  <s=>22(9)  —  Allowance  —  Judg- 
ment FOB  Costs. 
Where  a  judgment  for  costs  was  twice  up- 
held, it  constitutes  a  liquidated  claim  which 
bears  interest  as  allowed  from  tbe  date  of  cotry. 

[EA.  Note.— For  other  cases,  see  Interest, 
Cent.  Dig.  I  58;  Dec  Dig.  ^23(9).] 

Appeal  from  District  Court.  Ada  County ; 
Charles  P.  McCarthy,  Judge. 

Action  by  tbe  Idaho  Trust  &  Savings  Bauk, 
Limited,  and  others,  against  the  Nampa  & 
Meridian  Irrigation  District  and  others. 
From  a  judgment  for  plaintiffs,  defendants 
appeal.  Affirmed. 

Hugh  E.  McElroy,  of  Bcdse,  t<a  appellants. 
Cavanah  &  Blake  and  N.  Eugene  Brasle,  all 

of  Boise,  for  respondents. 


BUDQE,  J.  This  is  an  appeal  from  a 
sonal  Judgment  entered  In  favor  .<tf  tbe  re- 
indents  for  the  ram  of  ^31S.97>  and  is  a 
companion  case  oi  Idaho  Trust  ft  Savings 
Bank,  limited,  v.  W.  H.  Bldenbau^  et  al., 
29  Idaho.  — ,  101  Pac  868.  and  was,  by  or^ 
der  of  the  trial  court  and  by  agreonent  <xt 
counsel,  consolidated  with  and  tried  at  the 
same  time  and  upon  the  same  evidence  ai 
that  case.  We  have  car^Uy  examined  the 
additional  assignments  of  error  relied  upon 
by  appellants  and  do,  not  deem  It  necessary 
to  dlscnsa  them  at  length. 

[1]  We  may  say  In  passing,  wiUi  reference 
to  the  bar  of  the  statute  of  UmltatlMis,  ui^ed 
by  appellants  against  the  r^t  of  respondent! 
to  sue  upon  tbe  Judgment,  that  the  contei^ 
tlon  made  by  counsel  for  appellants,  nam^, 
since  it  does  not  appear  that  the  orlgbial 
complaint  was  filed  within  dlx  years  from  the 
entry  of  said  pretended  Judgment  that  an  a 
question  of  law  said  statute  of  llmltatlMis 
ran  until  the  flUng  oi  the  second  amended 
complaint,'  is  untenable.  The  Judgmeit  np<m 
which  this  suit  was  brought  was  entered  on 
January  IS.  1906,  and  the  original  complaint 
was  filed  on  January  IT,  1912,  whidi  Is  with- 
in six  years  from  tbe  entry  of  said  Judg- 
ment, and  the  statute  of  liuiitatloDs  would 
cease  to  run  npon  the  filing  of  the  original 
complaint 

[2]  In  answer  to  appellants*  next  conten- 
tion, which  la  extremely  technical,  that  even 
though  it  be  conceded  that  the  right  to  re- 
cover by  the  Idaho  Trust  ft  Savings  Bank  la 
not  barred  by  the  provisions  of  section  4051« 
Bev.  Codes,  the  cause  of  action  set  out  In 
the  amended  complaint  Is  barred  by  said  sec- 
tion of  the  statute  as  to  additional  parties 
plaintiffs.  The  rule,  however,  which  appears 
to  be  supported  by  the  weight  of  authority,  is 
set  forth  In  tbe  case  of  Hucklebrldge  et  al, 
V.  Atchison,  Topeka  &  Santa  V4  Ky.  Ca.  68 
Kau.  443,  71  Pac.  814,  wherein  the  court  held 
that  the  substitution  of  a  party  plaintifT  In  a 
case  wherein  the  cause  of  action  or  claim 
was  not  substantially  changed,  the  cause  of 
action  was  not  barred  by  reason  of  the  fact 
that  the  new  party  or  parties  were  not 
brought  in  until  the  statute  of  limitations 
otherwise  would  have  run,  and  that  bringing 
in  new  parties  would  relate  back  to  the  data 
of  tbe  commencement  of  the  original  action. 

Tbls  rule  Is  supported  by  the  following 
authorities:  Green  v.  Clifford,  94  Cal.  49,  29 
Pac  331 ;  Kaln  v.  Arizona  Copper  Co.,  Ltd., 
14  Ariz.  566,  133  Pac  412;  Vunk  v.  Rarltan 
River  Railroad  Co.,  56  N.  J.  Law.  395.  28 
At!.  593 ;  Bradford  v.  Andrews  et  al..  20  Ohio 
St.  20S,  5  Am.  Rep.  645;  Suber  et  aL  t. 
Chandler  et  aL.  36  S.  C.  344.  16  S.  K.  426. 

In  the  case  of  Hougland  v.  Avery  Coal  ft 
Mining  Co.,  246  lU.  609,  93  N.  B.  40,  the  Su- 
preme Court  of  Illinois  held  that  the  addi- 
tion of  a  necessary  party  plaintiff  would  not 
be  the  commencement  of  a  new  sblt  or  state- 
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ment  of  a  new  cause  of  action.  El  Paso  A 
S.  W.  R.  Co.  V.  Harris  &  Uebman  (Ter.  Civ. 
App.)  110  S.  W.  145;  McArdle  T.  Plttabnrg 
Bys.  Co.,  41  Pa.  Saper.  Ct.  162. 

IS]  There  is  no  merit  In  appellants'  conten- 
tion that  the  Judgment  for  coats  sued  upon 
does  not  constltate  a  liquidated  claim  in  fa- 
Tor  of  respondents,  and  therefore  they  would 
not  be  entitled  to  interest  The  judgment  for 
costs  upon  which  rei^ndents*  action  is  based 
bas  been  twice  passed  upon  by  this  court  and 
held  to  be  valid  in  both  cases,  and  it  neces- 
sarily  follows  that  It  would  bear  Interest  as 
provided  by  law  from  the  date  of  its  entry. 

For  the  reastms  herein  stated,  and  upon 
the  authority  of  the  case  of  Idaho  Trust  & 
Savings  Bank,  Limited,  v.  W.  H.  Rldenbaugh 
et  al.,  supra,  the  Judgment  of  the  trial  court 
Is  sustained.  Costs  are  awarded  to  respond- 
ents. 

SULLIVAN,  a  J.,  and  UORGAN,  J.,  con- 
cur. 

08  Arte.  B») 
STATE  T.  BBOSHEARS.    (Gr.  No.  409.) 

(Supreme  Court  of  Arizona.    Dec.  19,  1916.) 

1.  PBBJtmT  4s»19(1)—Ihfobiutioh— Sum- 

OIEHOT. 

Under  Pen.  Code  3913,  f  850,  an  informa- 
tion for  perjury  is  saffidcot  If  it  sets  forth  the 
substance  of  the  controversy  or  matter  in  re- 
spect to  which  the  oCense  was  committed,  the 
court  in  which  the  oath  was  taken,  and  that 
the  court  or  the  person  before  whom  the  oath 
was  taken  bad  authority  to  administer  it,  with 
the  proper  ailcgaticms  of  the  falsity  of  the  mat- 
ter on  which  perjury  is  assigned. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
CenL  Dig.  §S  66,  71;  Dec.  Dig.  ^19(1).] 

2.  Pebjurt  «=»19(2)— Intobuatzon— Suni- 

CIERCr. 

Aq  indictment  for  perjury  alleged  to  have 
been  committed  in  a  civil  action  in  justice  court 
held  insufficient  under  Pen.  Code  1013,  U  936, 
960,  in  that  it  tailed  to  set  forth  the  particular 
circumstances  of  the  offense  charged  which 
were  necessary  to  constitute  the  complete  of- 
fense. 

lEd.  Note. — For  other  cases,  see  Perjury, 
Cent.  Dig.  S8  66,  71;  Dec.  Dig.  ^19(2).] 

Appeal  from  Superior  Court,  Graham 
County;  A.  G.  McAlister,  Judge. 

Teller  Broshears  was  indicted  for  perjtiry, 
and  demurred  to  the  indictment  From  an 
order  sustaining  a  demurrer,  the  State  ap- 
peals. Affirmed. 

Wiley  B.  Jones,  Atty.  Gen.,  G.  W.  Harben, 
Asst  Atty.  Gen.,  and  John  McGowao,  Co. 
Atty.,  of  SalTord.  for  the  State. 

CUNNINGHAM,  J.  On  February  2,  1916, 
the  county  attorney  of  Graham  coimty  filed 
in  the  superior  court  of  said  county  an  in- 
formation purporting  to  charge  the  respond- 
ent with  perjury  under  paragraph  111,  Penal 
Code  of  Arizona  1913.  The  defendant  demur- 
red to  the  information  upon  the  grounds 
"that  said  Information  does  not  substantial- 


ly conform  to  the  requirements  of  paragraphs 
934,  935,  and  936  of  the  Penal  Code  of  Ari- 
zona," and  "that  the  facts  stated  in  said  in- 
formation do  not  constitute  a  public  offense 
known  to  the  laws.   •   •  • 

Upon  a  trial  of  said  demurrer  the  same 
was  allowed  and  sustained,  and  the  court 
ordered  the  cause  resubmitted  and  another 
Information  filed  by  the  county  attorney. 
From  which  order  the  state  appeals. 

The  informatioQ  involved  is  as  follows, 
omitting  the  formal  portions: 

"The  said  Teller  Broshears  on  or  about  the 
ISth  day  of  January,  1916,  and  before  the  fil- 
ing of  this  information,  at  and  in  the  county 
of  Graham,  state  of  Arizona,  willfully,  know* 
ingly,  unlawfully,  jualiciously,  and  fdoniously 
did  take  an  oatil  that  he  would  testify  truly  be- 
fore a  competent  tribunal,  to  wit,  the  justice 
court  and  justice  of  precinct  No.  1  of  said  coun- 
ty, in  a  case  In  which  such  an  oath  might  by 
law  be  administered  by  said  court  and  justice, 
and  willfully  and  contrary  to  such  oath  stated 
na  true  a  material  matter  which  he  knew  to  be 
false.  Said  perjury  was  committed  more  par- 
ticularly as  follows:  In  a  civil  action  then  on 
trial  in  said  justice  court,  wherein  6.  F.  Foster 
was  plaintlfC  and  L.  J.  Broshears  wrb  defend- 
ant, for  $125  damages  as  the  value  of  a  horse  of 
plaintiff  claimed  to  have  been  killed  by  said 
Teller  Broshears  as  the  agent  of  said  L.  J. 
Broshears  on  the  23d  day  of  August  1913,  it 
became  and  was  a  material  issue  if  said  killing 
was  on  said  date;  for,  if  it  was  on  an  earlier 
date,  said  $125  was  barred  by  statute  of  limita- 
tion, and  evidence  had  been  adduced  liy  said  B. 
F.  Foster  that  said  killing  was  on  said  August 
23d,  which  evidence  was  and  Is  true;  whereupon 
Raid  Teller  Broshears  appeared  therein  as  a 
witneRn  for  said  L.  J.  Broshears,  and  took  his 
oath  that  he  would  testify  truly  before  said  Jus- 
tice, and  then  and  there  winfully  and  contrary 
to  such  oath  testified  that  said  killine  was  In 
the  month  of  April.  A.  D.  1913.  In  thus  testi- 
fyinjr  that  said  killing  was  In  the  month  of 
April.  1913.  and  not  In  August  1913.  said  Tell- 
er Broshears  stated  as  true  that  which  was  then 
and  there  false,  and  which  he  then  and  there 
knew  was  false.   •   •   ♦ " 

The  statute  defining  perjury  Is  as  follows: 
"Every  person  who.  having  taken  an  oath 
that  he  will  testify,  dedare,  depose  or  certify 
truly  before  any  competent  tribunal,  ofiicer  or 
person.  In  any  of  the  cases  In  which  such  an 
oath  may  by  law  be  administered,  willfully  and 
contrary  to  such  oath,  states  as  true  any  ma- 
terial matter  which  be  knows  to  be  false,  is 
guilty  of  perjury."  Paragraph  111,  Poial  Code 
of  Arisona  1918. 

[1]  In  an  Infonnatlon  for  perjury: 

"It  is  sufficient  to  set  forth  the  substance  of 

the  controversy  or  matter  In  respect  to  which 
the  offense  was  committed  and  in  what  court 
and  before  whom  the  oath  alleged  to  be  false 
was  taken,  anA  that  the  court  or  the  person 
before  whom  It  was  taken,  bad  authority  to  ad- 
minister It,  with  the  proper  allegations  of  the 
falsity  of  the  matter  on  which  the  perjury  is 
assiicned."  Paragraph  950,  Penal  Code  of  Ari- 
sona 1913. 

In  setting  forth  the  "substance  of  the  con- 
troversy or  matter  In  respect  to  which  the 
offense  was  committed,"  the  Information 
must  show  that  the  statements  alleged  to  be 
false  were  material  to  the  controveray.  If 
the  controversy  Is  a  judicial  proceeding,  the 
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materlalltr  of  the  alleged  false  statementa 
may  be  sbown  in  crimlDal  pleadings: 

"First,  hj  Betting  forth  the  nature  of  the 
issue,  and  the  evidence  given  thereon,  so  that, 
■9  a  matter  of  law,  it  may  he  said  the  testi- 
mony upon  which  the  perjnry  is  assigned  is 
material  to  the  Issue;  second,  by  showing  an 
action  at  issue  In  a  court  of  competent  juris- 
diction, the  testimony  given,  its  willful  and 
felonious  falsity,  coupled  with  the  averment 
that  it  was  material  to  the  issue."  People  t. 
Ah  Bean.  77  GaL  12, 18  Pac  816. 

In  that  case  the  court  says: 

"The  difference  in  the  two  methods  coosista 
in  showing  the  materiality  of  the  testimony  iu 
the  one  case  and  merely  averring  it  in  the  oth- 
er. In  People  T.  Eel^.  S9  CaL  372,  it  was 
held  the  materiality  of  the  evidence  need  not 
b«  expressly  averred,  where  It  appears  from 
facts  stated;  and  in  People  v.  Brilliant,  58  Cal. 
214.  it  was  held  that  an  express  averment  of 
materiality  is  sufficient,  unless  the  contrary  ap- 
pears from  other  averments." 

The  informatdon  may  fairly  be  regarded  as 
setting  forth  an  action  at  Issue,  viz.  a  civil 
action  between  B.  F.  Foster  as  plaintiff 
against  L.  J.  Broshears  as  defendant,  where- 
in the  plaintiff  seeks  to  recover  from  the 
defendant  $125  as  damages  for  the  wrongful 
killing  of  plaintiff  B  horse  by  the  defendant's 
agent ;  the  nature  of  the  Issue,  viz.  that  the 
defendant  resists  such  recovery  upon  the 
grounds  that  the  cause  of  action  Is  barred 
by  the  statute  of  limitations;  that  the  ac- 
tion was  pending  In  a  court  of  oomiieteiit 
jurisdiction,  viz.  the  Justice  court  of  precinct 
No.  1  of  Graham  county ;  the  evidence  given, 
viz.  the  evidence  introduced  by  the  plaintiff 
that  the  horse  was  killed  on  August  23, 1913, 
and  the  evidence  given  by  this  accused,  as  a 
witness  for  the  defendant,  viz.  "that  said 
killing  was  in  the  month  of  April,  A.  D. 
1913,"  followed  by  the  averment,  "In  thus 
testifying  that  said  killing  was  In  the  month 
of  April.  1913,  and  not  in  August,  1013,  said 
Teller  Broshears  stated  as  true  that  which 
was  then  and  there  false,  and  which  he  then 
and  there  knew  was  false,"  thereby  fairly 
showing  the  willful  and  intentional  falsity  of 
the  statements  made.  If  the  false  statements 
flxlng  the  date  upon  which  the  horse  was 
killed  as  in  the  month  of  April,  1913,  were 
material  to  the  Issue  raised  by  the  defense 
of  the  statute  of  limitations,  such  evidence 
was  so  material  because  the  action  was  com- 
menced at  some  date  more  than  two  years 
after  the  month  of  April,  1913,  and  the  pe- 
riod In  which  the  plaintiff  Is  allowed  to  com- 
mence his  action  to  recover  In  such  case  had 
expired  before  he  commenced  the  action. 
The  date  upon  which  the  plaintiff,  Foster, 
commenced  his  action  Is  not  set  forth  In  the 
information,  and  It  follows  that  the  court 
cannot  say,  as  a  matter  of  law,  that  the  tes- 
timony upon  which  the  perjury  is  assigned 
Is  material  to  the  Issue,  within  the  above- 
mentioned  first  method  of  setting  forth  the 
materiality  of  the  alleged  false  statements  In 
criminal  pleadings.  Likewise  the  second 
method  of  setting  forth  the  materiality  of 


the  alleged  false  statements  is  not  followed. 
In  the  particular  of  expressly  averring  that 
such  statements  were  material  to  tlie  Issue. 
It  follows  that  the  information  fails  to  state 
facts  sufficient  to  constitute  a  puldlc  offense, 
in  that  It  fails  to  show  by  sufl9cient  aver- 
ments of  specific  facts  or  by  express  allega- 
tions that  the  statements  alleged  to  be  false 
upon  which  perjury  is  assigned  were  mate- 
rial to  the  issue  on  trlaL 

The  Information  Is  faulty  in  a  further 
particular  in  falling  to  show  by  specific  facts 
or  by  general  averments  the  person  before 
whom  the  oath  alleged  to  be  fa^se  was  taken. 
The  facts  show  that  the  oath  was  taken  to 
the  effect  that  be  would  testify  truly  before 
the  Justice  court  and  Justice  of  precinct  No. 
1  of  Graham  county,  and  that  the  accused 
appeared  In  such  court  and  took  the  oath 
"that  he  would  testify  truly  before  said  jus- 
tice," but  the  Information  does  not  otherwise 
refer  to  the  person  before  whom  the  oath 
was  taken  nor  to  the  authority  of  such  per- 
son to  administer  such  an  oath.  The  justice 
of  the  peace  had  authority  to  administer  such 
oath,  and  could  administer  such  oath  in  his 
court  while  In  session  as  the  court,  or  while 
not  In  session,  In  the  capacity  of  Justice  of 
the  peace ;  and  the  oath  may  have  been  ad- 
ministered by  some  other  officer  with  equal 
effect,  at  a  time  before  or  during  the  progress 
of  the  trial.  The  Information  does  not  di- 
rectly and  certainly  show  the  materiality  of 
the  statements  alleged  to  be  false,  nor  the 
person  before  whom  the  oath  alleged  to  be 
false  was  taken,  as  required  by  paragraph 
950,  Penal  Cktde  of  Arizona  IdlS. 

The  order  allowing  and  sustaining  the  de* 
murrer  was  no  error,  and  the  same  ought 
to  be  affirmed. 

FRANKLIN,  J.  [1]  I  concur  In  affirmance 
because  the  Information  does  not  comply 
with  paragraph  936  of  the  Penal  Code,  and 
Is  therefore  obnoxious  to  the  special  de- 
murrer interposed.  The  particular  dream- 
stances  of  the  offense  charged  to  the  extent 
required  by  paragraph  950  of  the  Penal  Code 
are  necessary  to  constitute  the  complete  of- 
fense of  perjury,  and  sudi  particulars  are 
not  directly  and  certainly  all^^. 

ROSS.  C.  J.  I  concur  In  the  obserratlons 
of  FRANKLIN,  J. 

(u  Aril,  sen 
LOPEZ  T.  STATE.    (Or.  No.  892.) 

(Snpreme  Ooort  of  Arizona.    Dec  19,  1916.) 

1.  CsnnNAi.  Law  «=s>1186(4)— Appeal  and 
Ebbob— Review— HAaiuxBs  Erbob. 
In  an  informatloD  for  murder,  die  c<Hn- 
meacement  recited  that  "F.  L.  accused,"  etc 
omittiug  the  word  "is"  before  the  word  "ac- 
cused.^* Beldf  the  omlssitHi  was  at  most  a 
technical  errw,  for  which  reversal  is  prohibit- 
ed by  Pen.  Cbde  1913, 1 1170^  enacted  porsuant 
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to  Const,  ut  6;  1  it  appearing  that  lub- 
stantial  justfee  had  been  done  by  the  verdict. 

[Ed.  Note. — For  other  caaee,  we  Criminal 
Law,  Cent  Dig.      8216,  8219;  Dee.  Dig.  «ss> 

1186(4).] 

2.  INDICTUENT    AND    IRVOBUTION  «=»79— 

SUTFICIEKCT. 

An  informatloD  for  mnrder,  the  comm^cc' 
ment  of  which  recited  "F.  L.  accused,"  etc., 
omitting  the  verb  "is"  before  the  word  "accus- 
ed," held  sQfficient,  under  Pen.  Code  1913,  S 
043;  the  defect,  if  any,  being  one  that  could  be 
cured  by  amendment,  if  timely  objected  to,  and 
which  is  otherwise  deemed  cured  by  reference 
to  the  record. 

[Ed.  Not&— For  other  eases,  see  Indictment 
aqd  Informatimi,  Gent.  Dig.  |{  209-214 ;  Dec 
Dig.  «=»TO.] 

3.  InDICTMEKT    AMD    INFOBUATION  *3=)30— 
SUFTICIKNCT. 

While  a  sufficient  accusation  of  the  com- 
mission of  a  crime  Is  essential  to  jurisdiction, 
and  to  snstaln  a  conviction,  yet  the  mere  re- 
cital in  the  commencement  of  an  information 
that  the  defendant  "is  accused"  is  not  essen- 
tial, if  tiie  information  properly  charges  the  of- 
fense. 

[Ed.  Note.— For  other  cases,  see  Indictment 
nnd  Informadw,  Cent  IMg.  |  120;  Dec.  Dig. 
«s»SO.] 

Appeal  from  Superior  Court,  Coddse  Coun- 
ty ;  A.  C.  liOckwood,  Judge. 

Felix  Lopez  was  convicted  of  murder  lii 
the  first  degree,  and  he  appeals.  Affirmed. 

The  appellant,  Felix  Lopez,  was  tried  and 
convicted  of  the  willful,  deliberate,  and  pre- 
meditated murder  of  Rosendo  Lugo,  com- 
mitted by  stabbing  with  a  knife.  The  jury 
fixed  the  punishment  at  Imprisonment  for 
life.  On  the  10th  day  of  July,  1916,  the  court 
duly  pronounced  sentence  and  judgment  In 
accordance  with  the  verdict,  and  refused  a 
new  trial.  From  the  judgment  and  order  re- 
fusing a  new  trial,  the  defendant  appeals. 

Doan  &  Doaa,  of  Douglas,  tor  appellant 
Wiley  E.  Jones,  Atty.  Gen.,  and  Geo.  W.  Hai^ 
ben  and  B.  Wm.  Kramer,  Aast  Att^  Gen^ 
for  the  Stata 

GUNNINGHAH,  J.  TbiB  Infbrmatlon  v^on 
whicb  the  appellant  was  tried,  convicted  and 
sentenced,  Is  as  follows: 

"In  the  name  and  by  the  antliority  of  the 

state  of  Arizona,  Felix  Lopea  accused  by  the 
county  attorney  of  Cochise  county,  state  of 
Arizona,  by  this  information,  of  the  crime  of 
murder  committed  as  follows:  The  said  Felix 
Lopes,  on  or  about  the  24di  day  of  June,  1915, 
and  before  the  filing  of  this  information,  at  the 
county  of  Oochiae,  state  of  Arizona,  did  then 
and  there  willfully,  unlawfully,  feloniously, 
premeditatedly,  and  ddlberately,  wltb  his  mal- 
ice aforethought  kill  and  murder  one  Rosendo 
Lugo,  a  human  being,  by  then  and  there  stab- 
bing him,  the  said  Rosendo  Lugo,  with  a  knife, 
contrary  to  the  form,  force,  and  etEect  of  the 
statute  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of 
J^xonn." 

Upon  the  Information  la  the  following  in- 
dorsement : 

"Filed  in  the  superior  court  In  and  for  Co- 
chise coun^,  state  of  Arixtma.  by  the  county 


attorney  thereof,  as  a  record  of  this  court  tliis 
Ath  day  of  July,  A.  D.  191II.''    (Signed  by  the 

The  defmdant  pleaded  not  guilty,  and  ap* 
on  a  trial  of  the  Issue  the  }ui7  returned  a 
verdict  of  guilty  of  murder  of  the  first  de- 
gree, and  fixed  the  pimishment  at  Imprison- 
ment for  Hie  appeal  Is  from  the  order 
denying  a  motion  for  a  new  trial,  and  from 
the  judgment 

The  app^Oant  now  assigixs  as  error  the 
following : 

"Assignment  I.  The  court  erred  in  proceed- 
ing to  trial  upon  the  Information  as  presented 
in  the  case,  as  such  information  is  fatally  de- 
fective in  that  no  accusation  is  presented. 

"Assignment  II.  The  court  erried  in  overrul- 
ing the  motion  for  a  new  trial,  since  the  ver- 
dict was  contrary  to  law." 

Appellant  argues  both  of  such  assignments 
of  error  together,  for  the  asserted  reason : 

«  *  •  «  r[^g  pQ^t  ^  iggQg  fatal 
defect  of  the  information  in  not  directly  accus- 
ing the  defendant  of  any  crime." 

I  tmderstand,  from  further  statranents  tat 
the  brief,  that  appellant  means  to  contend 
that  because  the  InfOTmatlon  falls  to  use  the 
word  *'ls,"  or  some  other  variation  of  the 
verb  "to  be,"  after  flie  name  of  the  defend- 
ant and  heton  the  word  "accused,"  that  the 
information  Is  fatally  defective  and  accused 
the  defendant  of  the  commission  of  no  crime, 
and  because  "It  Is  senseless,"  The  emission 
complained  of  occurs  In  that  jwrtlon  of  the 
Infmrmatlon  wbldi  Immediately  precedes  t^e 
statement  of  the  fiicts  constituting  the  crime 
—the  statement  whldi  directly  accuses  the 
defendant  of  the  commission  of  the  criminal 
acts,  and  therefore  the  commission  of  the 
crime. 

The  commencement  Is  made  np  by  the 
pleader  from  the  record  of  the  cause  as  that 
record  exists  at  the  time  of  preparing  the  In- 
formatlcHi.  The  object  of  the  commencement 
Is  to  Shaw  that  the  cause  is  prosecuted  In 
the  name  and  by  the  authority  of  the  state, 
acting  through  Its  legally  ccmstltnted  agent 
the  county  attorney  of  the  prop^  county,  and 
that  the  prosecution  Is  carried  on  In  a  court 
having  jurisdiction  to  hear  and  determine 
the  matter.  Paragraph  9^  Penal  Gode  1918. 
The  recital  of  facts  In  the  commencement  la 
largely  a  matter  ot  convenience  In  pleading, 
so  that  the  Information  may  be  looked  to  for 
a  recital  of  the  existence  of  facts,  which  oth- 
erwise would  require  an  examlnatl<m  of  the 
record  to  determine. 

The  commencement  is  no  part  of  the  body 
of  the  Indictment  or  InfMrnatlon,  but  the 
commencement  of  the  prosecution  is  a  sub- 
stantial part  of  the  record,  because  it  most 
appear  upon  the  face  of  the  record*  while  tiie 
cause  is  In  the  court,  where  the  information 
is  filed,  and  from  the  record,  after  its  re- 
moval into  this  court  upon  appeal,  not  only 
that  the  Information  Is  sufficient  In  sub- 
stance to  charge  the  ctxnmission  of  a  public 
offense  by  the  accused,  but  also  that  it  was 
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preferred  by  the  legally  ctmsUtuted  agency  <^ 
the  state,  ia  the  name  of  the  ptate,  and  the 
proceeding  was  Instituted  In  the  court  having 
Jurisdiction  of  the  cause,  within  the  limit  of 
time  prescribed  after  the  examining  ma^ 
trate  has  ordered  the  defendant  held  to  an- 
swer the  cha^Ee. 

[1]  ''The  indictment  or  Information  is  snf- 
fldent,"  paragraph  943,  Penal  Code  1918. 
provides,  'if  it  can  be  understood  therefrom: 
(1)  That  it  is  entitled  In  a  court  having  au- 
thority to  recdre  it  •  •  •  (2)  If  •  •  • 
an  information,  that  it  was  returned  and 
presented  to  the  court  by  the  county  attor^ 
ney  of  the  county  in  which  the  court  was 
held.  That  the  defendant  Is  named,  or  if 
his  name  cannot  be  discovered.  •  •  • 
then  described  with  the  allegation  that  his 
name  Is  unknown.  (4)  That  the  offense  was 
committed  at  some  place  within  the  Jurisdic- 
tion of  the  court,  except  •  •  *.  (5)  That 
the  offense  was  committed  at  some  time  pri- 
or to  the  time  of  •  •  •  filing  the  in- 
formation." And  the  sixth  and  seventh  re- 
quirements, which  relate  to  the  statement  of 
the  criminal  acts.  All  of  the  matters  de- 
clared requisite  to  a  sufficient  Information 
can  be  UDderstood  from  the  information  be- 
fore us  in  this  case. 

Upon  the  whole  case  presented  by  the  rec- 
ord, and  now  under  consideration,  it  clearly 
appears  that  the  defendant  at  the  time  of  the 
trial  was  accused  by  the  county  attorney  of 
Cochise  county,  state  of  Arizona,  by  the  in- 
formation of  the  crime  of  murder,  and  the 
failure  of  the  Information  in  its  coQuneuce- 
ment  to  recite  that  fact  in  the  present  tense, 
by  using  the  words  "is  accused,"  but  Instead 
omitting  the  word  "is,"  and  using  the  word 
"accused"  alone,  was  a  mere  omission  or 
clerical  error  in  pleading,  and  was  easily 
supplied  or  cured  by  the  body  of  the  infor- 
mation and  by  the  record.  At  most  the  omis- 
sion is  a  technical  error  in  pleading,  as  clear- 
ly appears  from  the  whole  case,  and  this 
court  Is  prohibited  from  reversing  a  judg- 
ment in  a  criminal  case  for  technical  error  In 
pleading,  when  upon  the  whole  case  It  ap- 
pears that  substantial  justice  has  been  done. 
I'aragraph  1170,  Penal  Code  1913.  following 
section  22  of  article  6  of  the  state  Constitu- 
tion. 

[2.  S]  No  rights  of  the  defendant  appear  to 
have  been  denied  to  him  because  the  Infor- 
mation omitted  to  recite  that  be  "is  accused 
by  the  county  attorney  of  Cochise  county, 
state  of  Arizona,  by  this  Information,  of  the 
crime  of  murder,"  but  recited  that  the  de- 
fendant naming  him,  "accused"  by  the  same 
officer  and  Instrument  <tf  the  commission  of 
that  crime.  The  mere  <»ulSBlon  of  the  word 
'is**  did  jwt  have  the  eflFect  of  depriving  the 
superior  court  of  Cochise  county  of  juriadic- 
tiw  to  entertain  the  cana&  The  omisidtm 
may  have  been  cured  by  amendment.  If  time- 
ly objected  to,  and  it  is  deemed  to  have  been 


cured  by  reference  to  the  record,  in  the  ab- 
sence of  timdy  objectlHL  The  mere  recital 
in  the  ounmencement  of  the  Information  itf 
the  fact  that  the  defendant  therein  named 
it  aocuted  of  a  certain  named  offense  is  not 
made  essential  to  the  Jurisdiction  of  the 
court,  but  a  sufficient  accusation  of  the  C(»n- 
mlsslon  of  an  oSeToe  la  eaaentlal  to  Jurisdlfr 
tliui  and  to  a  conviction;  but  whether  the 
defendant  *is  accused"  of  crime  need  not  be 
recited  as  a  conclusion  in  the  caption.  In  or- 
der to  saffltdently  charge  the  conunlsslMi  of 
a  crime.  The  information  legally  accuses 
the  defendant  named  of  the  crime  of  murder 
of  the  first  degree.  He  was  tried  and  con- 
victed of  the  crime  charged. 

I  find  DO  error  in  the  record;  cmaequently 
the  Judgment  Is  affirmed. 

ROSS,  G.      and  THANKLIN,  J.,  concur. 


OS  Arts,  tm 

VALLEY  BANE  OF  PHtENIX  t.  JOSTEN. 
(No.  1S06.) 

(Supreme  Court  of  Arizona.    Dec  19,  1916.) 

1.  Vendob  and  Puboraseb  <p=3334(2) — Fraud 
AND  DaraiT. 

One  wuo  is  Induced  to  purchase  land  by 
fraud  and  deceit  is  entitled  to  recover  purchaM 
price,  not  onlj;  from  the  persons  to  whom  the 
money  waa  paid,  but  from  otbera  who  received 
it  and  into  whose  bands  it  can  be  traced. 

[Ed.  Note.~For  other  cases,  see  Vendor  and 
Purchaser,  C&at  Dig.  {  959)6;  Dec.  Dig.  «=» 
334(2).] 

2.  Vekdob  ano  Pubchasbb  ^»341(3)— Fraud 
AND  DECErr. 

In  an  action  by  the  purchaser  of  land 
against  defendant  bank  for  the  recovery  of 
moDey  paid  for  the  purchase  of  lands  on  the 
ground  of  fraud  and  deceit,  the  evidence  showed 
that  the  bank  received  no  portion  of  the  pur- 
chase price,  but  tlut  the  monev  was  paid  to 
other  persons ;  Aeld,  that  plaintiff  could  oat 
cover  against  tlie  bank,  but  (»ly  against  those 
who  received  the  money. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  IMg.  IS  1012-1014;  Dec.  Dig. 
«:=>341(3).) 

Appeal  from  Superior  Court.  Maricopa 
County;  R.  C.  Stanford,  Judge. 

Action  by  August  Josten  against  the  Val- 
ley Bank  of  Phoenix.  Judgment  for  plaintiff, 
and  defendant  appeals.  Beversed  and  r^ 
manded,  with  directions. 

C.  F.  Alnsworth,  of  Phcentx,  for  appellant. 
Bf.  T.  Phelps,  of  Phoenix  (J.  M.  Janoison, 
of  Phcenlx,  of  cowisel),  tor  appellee. 

CUNNINOBAM,  J.  The  appeUee  com- 
menced this  action  against  the  appellant  to 
recover  $812.96,  alleged  to  have  heea  ob- 
tained by  defendant  by  false  and  fraudulent 
representations.  The  circumstances  in  whidi 
the  defendant  la  alleged  to  have  acquired  the 
money  are  alle^  to  have  been  as  follows: 
On  the  1st  day  of  March,  I&IS,  the  defendant 
as  the  owner  of  certain  lands  In  Maricopa 
county,  Ariz.,  made  and  entered  into  a  con- 
tract with  the  plaintiff,  by  the  terms  of  whidi 
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-contract  the  defendant  agreed  to  sell  to 
plaintiff  a  certain  described  tract,  piece  or 
jiaroel  tbereo^  with  certain  water  rights 
for  the  asreed  sum  and  price  of  $3,600.  pay- 
able, the  sum  of  $900  thereof  at  the  time  of 
making  the  contract;  the  balance  In  install- 
mrats  at  designated  times.  The  negotiations 
leading  np  to  the  agreement  were  conducted 
In  Los  Angeles,  Gal.,  between  the  plaiotUf, 
in  his  own  behalf,  and  by  certain  alleged 
agents,  in  behalf  of  the  defendant  The 
agreement  reached  was  reduced  to  writing 
and  signed  by  the  vendee,  and  later  signed 
'by  the  vendor-defendant  The  plaintiff  paid 
In  cash  $760  to  the  said  agent  and  made  a 
note  for  $60,  delivering  the  note  to  the 
agent  The  plaintiff  alleges  that  he  was  in- 
■dnoed  to  enter  into  the  said  agreement  and 
to  pay  said  sam  of  money  as  a  part  of  the 
purchase  price  by  reason  of  certain  repre- 
sentations made  by  the  said  agent  regarding 
the  quality  of  the  land,  its  adaptability  to 
.agrlcnltural  crops,  the  quantity  of  available 
-water  snpply»  fw  irrigation  pnrposes,  be- 
longing to  the  land,  and  other  matters  of 
fact,  all  of  which  were  false,  and  known  to 
be  false  wbea  made,  and  made  with  the 
Izavdnlent  intent  and  pnqKise  of  wrongfully 
depriving  plalntlfl  of  his  pnq^erty.  That  tqr 
Tea8<m  of  the  false  and  frandolent  represen- 
tations made  by  defendant,  and  relied  upcm  as 
true  by  plaintiff,  plaintiff  was  Induced  and 
did  pay  over  to  defendant  the  said  som  of 
$760  in  money,  and  delivered  his  note  for 
$60.  He  sues  to  recover  the  money  so  paid, 
and  to  have  the  noto  canceled. 

[1]  The  w^-settled  nUe  is  that  money  ob- 
tained In  snch  ctrcnmstances  of  deceit  may 
be  recovered,  for  the  reason  the  law  implies 
a  promise  fn»n  the  pers<m  so  obtaining  it  to 
return  It  to  the  lawful  ownw,  whose  title  to 
It  cannot  be  annulled  by  the  fraudulent  or 
unjust  dispossession.  27  Cyc.  '868,  as  sup- 
ported by  the  authwltiea  dted  In  note  66. 

In  this  case  the  defmdant  admits  that  it 
signed  the  contract  pleaded  as  an  exUblt  to 
the  complaint  but  alleges  the  tacts  to  be  that 
said  contract  was  entered  Into  on  its  part  as 
trustee  for  the  true  owners,  and  denies  that 
it  ever  received  the  money  referred  to  In 
said  contract,  or  any  part  thereof,  or  any 
other  sum,  and  alleges  and  states  that  said 
moneys  mentioned  in  said  contract  were 
I>ald  to  the  true  owners  of  said  property, 
and  receipted  for  by  this  defendant  In  the 
contract  at  the  request  of  the  true  owners  of 
said  pr<^rty  and  the  said  plaintiff. 

The  rule  is  recognized  In  Cole  v.  Bates,  186 
Mass.  5S4,  72  N.  £.  833.  Bank  v.  Sloinan,  121 
App.  Div.  874.  106  N.  Y.  Supp.  608,  Gray  v. 
sails,  164  Cat  481,  129  Pac  791.  Vlcter  v. 
Fagln  (SupJ  14S  N.  Y.  Supp.  47.  and  27  Ore 
869,  that  an  action  lies  against  one  into 
-whose  hands  money,  actually  belonging  to 


plaintiff  can  be  traced,  as  well  as  when  he 
received  the  money  in  the  first  instance. 

^e  plaintiff  concedes  that  he  delivered  the 
money  claimed  to  one  Hall,  as  the  agent  of 
the  Avondale  Land  Company,  and  Hall  made 
DO  representatltms  of  his  agency  relation  to 
the  defendant  bank.  Plaintiff  states  in  his 
evidence  that  be  signed  a  note,  but  does  not 
know  to  whom  it  was  payable.  He  does  not, 
In  his  testimony,  claim  to  know  whether  the 
defendant  bank  ever  got  any  part  of  the  mon- 
ey paid  by  him  for  which  he  sues.  The  evi- 
dence Is  that  in  making  the  contract  the  de- 
fendant bank  acted  solely  in  the  capacity  of 
trustee  or  agent  for  M^czer,  who  had  ob- 
tained title  to  the  land  involved,  and  Hall, 
who  was  purchasing  the  lands  of  Melczer, 
and  the  company  represented  by  Hall,  known 
as  the  Avondale  Land  Company  and  the  Ari- 
zona Irrigated  Land  Company.  Hall  testified 
that  he  never  attempted  to  represent  the  bank, 
but  represented  the  Arlzmia  Irrigated  Land 
Company.  When  a  sale  was  made,  part  of 
the  proceeds  -went  to  Mdczer,  and  the  Ari- 
zona Irrigated  Land  Company  always  kept 
the  rest  No  part  of  the  proceeds  went  to 
the  defendant  bank,  nalntlfrs  attorney 
was  Informed  by  the  <^k!ei8  of  the  bank  of 
ttie  exact  relation  of  the  bank  to  the  other 
parties,  at  a  time  prior  to  the  commenee- 
mmt  of  this  action,  and  at  a  time  when  sui^ 
attorney  made  demand  upon  the  bank  tot 
payment  The  oflScen  the  bank  testify 
that  the  bank  never  recdved  any  part  of  the 
money. 

[2]  Under  these  focts  appearing  in  the 
case,  about  which  no  controversy  exists,  but 
<me  conclusion  can  be  drawn,  vix.:  That  the 
defendant  bank  Is  shown  by  all  of  the  evi- 
dmce  not  to  hare  had  and  received  any 
money  belonging  to  the  plaintiff  as  a  fact 
In  oOiet  words,  the  plalntlfl  has  by  his  erl- 
denoe  tailed  wholly  to  trace  the  moaesf 
claimed  to  t3ie  posseflston  ot  the  defendant 
but  on  the  other  hand  the  evidence  points 
oat  ctmcIuriTely  that  the  money  paid  by  the 
plaintiff  to  Hall,  in  the  circumstances  al- 
ibied in  the  complaint  never  reached  the  pos- 
session of  the  defoidant  bat  was  by  Hall 
paid,  a  portUm  to  Louis  Mdcser,  and  the 
balance  to  the  Arizona  Irrigated  Land  Com- 
pany. Hence,  from  the  evidence,  these  par- 
ties, Melczer  and  the  Arizona  Irrigated  Land 
Company,  obtained  plaintiff's  money  through 
wrongful  means,  and  they,  and  not  the  de- 
fendant bank,  are  the  parsma  liable  to  re- 
turn it  to  him. 

The  plaintiff  by  his  evidence  wtu^  failed 
to  support  his  cause  of  actitm.  For  this  rea- 
son the  judgment  ought  to  be  vacated  and  the 
cause  remanded,  with  instructions  to  render 
Judgment  for  the  defmdant 

ROSS,  O.  3^  and  FRANKLIN,  oomcor 
in  result 
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GARTER  T.  STAm   (Cr.  Vo.  889.) 

(Supreme  Court  of  Arizona.    Dec  10,  1916.) 

1.  Homicide  ^»157(4)— ETiDEHOfr-ADuiesi- 
BxuTT— Pbkvioub  Qdakbiu. 

While,  aa  a  general  nil«»  evidence  of  prior 
difiScultiea  are  inadmissible,  yet  evidence  of  dif- 
ficultiea  or  quarrels  so  closel;  connected  with 
the  homicide  as  to  be  fairly  regarded  aa  a  con- 
tribnting  feature  ia  adinisBible. 

[Ed.  Note.— For  other  caBes,  aee  Homlddet 
Gent  Dig.  S  291;  Dec.  Dig.  «=»157(4).] 

2.  GsnciNAL  Law  «=3364(2)—Hoiiicide— Ev- 
idence—Res  OEST.S— Pbeviods  Quabbels. 

In  a  prosecution  for  homicide,  the  evidence 
ehowod  that  defendant,  a  negro  soldier,  after 
escaping  arrest  by  pobce  officers,  returned  to 
his  quarters,  procured  his  rifle,  and  thereafter 
killed  one  of  police  oflBcere.  Held,  that  evidence 
of  the  circumstances  of  the  first  affray  were 
admissible  as  part  of  the  res  geste. 

[Ed.  Note.— For  other  cases,  see  Criniinal 
Law,  Cenc  Dig.  SS  808,  813;  Dec.  Dig.  «=> 
364(2).] 

3.  HouiciDB   ^251  —  Etidencb  —  Sdffi- 
cienct. 

Evidence  held  sufficient  to  auppwt  a  verdict 
of  murder  in  the  second  d^ree. 

[Ed.  Note.— For  other  cases,  see  H<nnictdc, 
Cent  Dig.  H  533-S38;  Dec  Dig.  «=»264.] 

4.  Homicide  ^=:3ll2(l)— Seu-Dbfkkbe— Eti- 

DEHCB— SUFnciER  CT. 

The  plea  of  self-defense  is  not  available  to 
one  who  was  at  fault  in  provoking  the  difluiulty 
that  resulted  in. the  homiade. 

[Ed,  Note — For  other  eases,  see  Homicide, 
Cent  Dig.  S  146;  Dec  Dig.  ^112a)-1 

Appeal  from  Superior  Court,  Santa  Cruz 
County;  W.  A.  O'Connor,  Judge. 

Manning  Garter  was  convicted  of  murder 
in  the  second  degree,  and  he  appeals.  Af- 
firmed. 

Dufty  &  Purdum,  of  Nogales,  for  appel- 
lant.   Wiley  EL  Jones,  Atty.  Gen,,  for  the 

State. 

FRANKLIN,  J.  The  defendant  was  charg- 
ed with  the  murder  of  one  Robert  Heflln. 
He  was  convicted  of  murder  in  the  second 
degree.  His  motion  for  a  new  trial  was  de- 
nied, and  he  appeals  from  the  judgment  and 
order. 

The  homicide  was  committed  in  Nogales 
on  a  moonlight  night  about  11  o'clock  in  the 
month  of  February,  1916.  The  defendant  Is 
a  negro  soldier,  and  one  of  a  troop  of  Unit- 
ed States  cavalry  stationed  on  the  border 
at  Nogales.  The  defendant  admitted  the  kill- 
ing, and  sought  to  Justify  it  on  the  ground 
of  necessity.  The  evidence  tends  to  show  that 
the  defendant  and  some  companlous  were 
In  the  habit  of  having  a  rendezvous  with 
Mexican  women  from  across  the  border  line; 
that  on  the  evening  In  question,  the  defend- 
ant and  another  negro  soldier  belonging  to 
the  same  troop  by  the  name  of  Edgar  Wil- 
liams were  out  for  a  frolic,  and  within  less 
than  half  an  honr  of  the  homicide  were  fol- 
lowing and  annoying  two  Mexican  women. 
The  women,  when  they  got  near  the  gas 
plant  In  Nogales,  becoming  frightened  by  the 


conduct  of  the  two  men,  called  for  help. 
George  Raphael,  who  was  working  tn  tho 
gas  plant  at  the  time,  heard  the  call  of  the 
women  and  coming  out  found  the  two  men, 
Williams  and  defendant  Carter,  and  Inquired 
what  was  the  matter.  A  heated  altercation 
took  place  between  Carter  and  Raphael, 
In  the  course  of  which  defendant  used  bad 
language  and  made  some  threats  toward 
Raphael.  The  latter  retreated  into  the  gas 
plant,  and  telephoned  for  a  police  officer, 
saying  If  he  did  not  get  help  immediately 
there  would  either  be  a  dead  n^o  or  he 
would  be  dead.  PoUoeman  Conway  quickly 
resptmded  In  an  automobile  driven  by  the 
deceased,  Heflin.  Conway  and  Heflln  were 
both  armed,  Heflin  having  a  25  automatic 
pistol.  Finding  the  defendant  Carter  and 
his  companion  WiHlams  there.  Policemaa 
Conway  called  to  them,  and  fired  bis  pistol 
up  In  the  air.  Williams  stood  and  was- 
arrested,  but  defendant  Carter  began  moving 
away.  Conway  and  Heflin  tried  to  rush 
Williams  along  on  a  run  so  that  they  conld 
capture  Carter,  and  Conway,  In  an  effort  to- 
do  this,  bit  Williams  on  the  head  with  his 
gun.  Williams,  refusing  to  move  fast 
enough,  was  placed  in  the  custody  of  Heflin,. 
and  Conway  then  began  to  pursue  the  de- 
fendant Carter,  but  lost  clue  of  him  in  a. 
patch  of  brush  a  short  distance  away.  Con- 
way, with  his  gun  and  a  searchlight  in  band, 
searched  around  for  the  defendant,  and  aft- 
er eluding  the  officer.  Carter,  in  an  ugly  and- 
vicious  mood,  evidenced  by  bis  remarks  on 
the  way,  went  directly  to  the  cavalry  bar- 
racks and  got  his  army  rifle  and  returned, 
with  It  The  action  of  Carter  In  taking  bis- 
rifle  and  going  to  town  with  it  was  report- 
ed to  the  captain  of  the  troop,  who  ordered  a 
detail  to  make  his  arre&t  bring  blm  back  to- 
camp,  and  put  him  in  the  guardhouse.  While- 
Officer  Confray  was  stlU  searching  for  de- 
fendant Carter,  the  latter  returned  In  a 
roundabout  way  to  the  place  where  the  de- 
ceased, Heflln,  had  his  companion,  Williams, 
in  custody,  claiming  that  he  did  so  in  order 
to  avoid  any  possibility  of  meeting  Rai^el* 
and  having  any  further  trouble  with  blm. 
Just  before  arriving  on  the  scene  of  the  killlDg 
defendant  Carter  stopped,  loaded  and  cock- 
ed his  rifle,  carrying  it  at  a  hip  position  with' 
the  barrel  slanting  upwards.  So  far  as- 
known  there  are  only  two  persons  living,, 
the  defendant  Carter  and  his  companion. 
Williams,  who  saw  the  killing.  When  de- 
fendant got  close  to  the  deceased,  three  shots 
were  fired  almost  simnltaneously,  two  plstol< 
shots  and  one  from  defendant's  rifle.  The 
ball  from  Garter's  rifle  shattered  Heflln's- 
skull,  exposing  the  brains,  and  Heflin  was 
instantly  dead.  Policeman  Conway,  bearing 
the  shots,  returned  from  his  search,  and, 
coming  upon  the  scene,  was  covered  with 
Carter's  rifle,  ordered  to  throw  his  hands- 
up  and  keep  moving,  which  order  he  obeyed. 
Defendant  Carter  then  returned  to  the  mill- 
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tary  barracba  and  bid  his  rifle  under  one 
of  the  houses,  and.  proceeding  Into  camp 
unarmed,  the  mlUtaiy  detail  placed  him  un- 
der arrest  and  put  him  In  the  guardhonse. 
The  captain  of  the  troc^  found  Carter  with 
the  odor  of  mescal  Uquor  strong  upon  his 
breath,  bnt  cold  sober  from  the  tenseness  of 
events.  After  questioning  Carter  and  indlng 
bis  rifle,  the  captain  turned  blm  over  to  the 
sheriff  of  Santa  Cruz  county. 

The  testimony  of  Williams  and  the  defend- 
ant as  to  what  totdc  place  when  the  fcUllng 
was  done  present  many  omissions,  ohecurl- 
tles,  and  inconsistencies,  and  to  belteve  those 
parts  of  It  favorable  to  the  Innocence  of  the 
defendant  would  somewhat  tax  the  credulity 
ot  a  court  and  Jury.  The  defendant  knew 
that  the  women  he  bad  been  with  earlier 
in  the  evening  lived  across  the  Mexican 
border  and  had  gone  home,  yet  he  claims 
to  have  returned  to  the  barracks  and  armed 
hlms^f  with  a  high-power  army  rifle,  loaded 
and  cocked  It  solely  for  the  purpose  of  look- 
ing for  the  women,  because  he  had  been 
molested  on  other  occasions  at  the  place 
where  he  expected  to  find  them;  that  he 
returned  to  the  place  of  the  homicide  In  a 
roundabout  way  In  order  to  evade  the  man 
with  whom  he  had  the  trouble  at  the  gas 
works.   He  says: 

"I  went  around  a  ways  to  avoid  him,  and 
after  I  got  aroand  a  piece  I  heard  some  one 
talking.  I  got  around  a  little  further  and  recog- 
nized the  voice  as  Williamfl.*  I  went  right  np 
close  and  asked  what  was  the  matter,  uiid  he 
said,  'I  am  arrested;*  and  I  says,  'Arrested?* 
and  be  says,  'Yes ;'  and  he  says,  'This  fellow  did 
not  do  it,  the  poHceman  did  It,  and  he  went 
over  there.'  I  says,  'Over  where?*  And  this 
dead  man  said,  'He  went  right  over  there,'  and 
took  two  steps  to  the  front,  pointing  at  the 
same  time,  and  I  looked  around,  and  then  he 
shot  at  me.  I  whirled  around  right  quick,  and 
he  shot  again,  and  I  pulled  the  trigger  at  the 
same  time." 

Although  he  went  right  up  close  to  the  de- 
ceased, he  was  unable  to  recognize  the  two 
men,  except  by  the  sound  of  Williams*  voice, 
and  could  not  tell  whether  the  deceased  was 
a  white  or  black  man.  He  said  afterwards 
tbe  reason  he  could  not  dlstlngnlsh  the  men 
was  because  he  never  got  nearer  than  30 
feet  from  them.  Yet  this  man,  according  ttb 
bis  testimony,  bad  the  most  marvelous  pow- 
ers ot  sdght.  Though  he  could  not  distin- 
guish a  man  at  a  distance  of  30  feet,  yet  be 
could  see  the  bullet  from  Heflln's  pistol  com- 
ing right  on  a  line  with  his  ey^. 

"Q.  At  the  time  yon  turned  your  body  to  look 
in  the  direction  In  which  Williams  and  the.  of* 
Acer  had  told  you  the  other  officer  had  g<»ie,  and 
yon  heard  the  shot,  thai  you  turned  your  body 
tMck  again?  A.  Yes,  sir.  Q.  Did  you  bear  or 
•ee  any  other  shot?  A.  Yes,  sir.  Q.  Did  you 
«ee  it  or  hear  it?  A.  I  heard  it,  and  I  saw  the 
flash  of  fire.  Q.  And  that  shot  was  oomlng 
towards  yon?  A.  Yot,  air;  right  im  the  line  oE 
my  eyes.** 

Williams  tesHfled: 

"I  was  standing  about  4  feet  of  the  fellow 
that  had  me,  this  chauffeur,  and  Private  Carter 
came  up  with  his  rifle,  and  he  hollered  just 
about  as  he  got  there,  and  asked  who  was  there, 
and  I  t<dd  Mm,  and  ha  aaked  ma  what  I  was  do- 


ing there,  and  I  said,  1  am  onder  arrest;'  and 
he  said,  'Who  arrested  you?"  and  I  said,  'This 
officer  did  not,  but  the  other  one  out  there ;' 
and  as  I  said  that  I  pointed  in  the  direction  he 
was  in,  and  this  gentleman,  this  chauffeur,  point* 
ed  too,  and  Carter  sort  of  made  a  turn  In  the 
direction  he  pointed,  and  this  gentleman  snatch- 
ed his  revolver  out  and  fired  at  him.  At  the 
first  shot  he  fired  Carter  staggered  and  turned 
to  face  hioi,  and  then  both  firM  again  the  same 
time,  and  I  don't  know  which  one  of  the  guns 
weut  off  first.  The  flrst  shot  went  like  that 
(indicating  by  snapping  his  fingers),  and  the  next 
two  just  like  that  (indicating),  both  at  the 
same  time.  When  he  fired  this  gentleman  fell. 
After  he  fired  I  moved  on  away  and  got  to 
camp,  and  I  leave  Carter  there.*'^ 

The  witness  testified  that  when  Carter 
came  up,  and  during  all  the  time  afterwards. 
Carter  was  holding  bis  rifle  against  bis  bip 
with  the  barrel  slanting  upward,  "and  I 
pointed  the  way  this  officer  had  taken  and 
this  man  did  also,  and  he  (Carter)  turned, 
and  when  the  gentleman  shot  he  (Carter) 
turned  like  this  (Indicating).  Se  (Carter) 
did  not  raise  the  gun  up.  He  Wtfs  standing 
'ready*  all  the  time."  Carter  said  that  he 
bad  never  seen  anybody  shoot  that  way  be- 
fore be  did.  When  Officer  Conway  found  the 
body  of  Heflln,  It  was  lyli^  fiat  on  tbe  back 
with  the  hands  ext^ded..  About  one-qnar- 
ter  of  tbe  left  part  of  the  skull  was  shatter- 
ed, tbe  brains  oozbig  out  i^on  the  ground. 
Tbe  automatic  pistol  was  at  bis  right  knee, 
witb  tbe  barr^  pointing  towards  bis  feet 
and  tbe  handle  towards  bis  right  band. 

[1]  It  Is  claimed  that  tbe  court  cfflnmitted 
prejudldal  error  in  allowing  testimony  con- 
cerning the  altercation  between  tbe  defend- 
ant and  Oeorge  R(udiac4>  and  atoo  evidence 
of  tbe  conduct  of  the  accused  prior  to  tbe 
killing  of  deceased.  The  defendant  would 
restrict  tbe  evidence  to  the  ftcts  and  dr- 
cumstances  immediatetUr  attending  the  homi- 
cidal act  Prior  circumstances  or  difficulties, 
under  the  gmeral  rule  governing  the  trial  of 
bomlddat  cases,  are  Inadmissible,  one  of 
the  reasons  b^g  that  the  accused  does  not 
forfeit  bis  right  to  defend  blmself  against 
an  assault  because  be  has  been  guilty  of  a 
wrongful  act  In  tbe  jtast  Bnt  tbe  rule  bas 
important  exceptimis,  and  Is  not  to  obtain 
where  taulta,  wtaidi,  altbongb  not  occurring 
at  the  precise  time  of  the  homicide,  but  pre- 
viously, may  bare  been  so  closely  connected 
witb  it  in  time  and  ctrcumstonca  as  to  be 
fairly  regarded  as  (grating  to  bring  it  on. 
A  learned  author  says: 

**In  order  for  evidence  of  previous  quarrda  or 

of  particular  acts  which  constitute  no  part  of 
the  res  gestae  to  be  admlssible  against  the  de- 
fendant, it  must  not  be  a  separate,  distinct,  and 
independent  act,  but  there  must  be  some  link 
of  association,  something  which  draws  together 
the  preceding  and  subsequent  sets,  something 
whioD  gives  color  of  cause  and  effect  to  tbe 
transaction,  and  sheds  light  upon  tbe  motive  ot 
tbe  parties."  Midiie  mi  Hmnidd^  voL  1,  Pb  790, 

And  again: 

"Matters  so  closely  connected  witb  the  diffi- 
culty in  time  and  circnmstances  as  to  be  fair> 
ly  regarded  as  operatli^  to  bring  it  on  *  *  * 
may  Im  considered  to  render  any  aet  or  dcda- 
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ration  occurring  at  the  time  significaDt"  Id. 
344* 

Cyc.  ToL  21,  at  page  929.  states  the  nile 
thus: 

"Evidence  ol  difficulties  of  defendant  with  or 
threats  hv  him  against  persona  other  than  the 
deceased  la  not  admiasihle  unless  there  is  a  di- 
rect ecnmection  between  the  facts  sou^t  to  he 
proved  and  the  bomtelde.*' 

[2,  3]  It  Is  apparent  that  no  connected  and 
Intelligent  statement  of  the  facts  and  circum- 
stances of  this  case  could  be  given  by  the 
witnesses  without  disclosing  the  difficulty 
accused  had  with  Raphael,  bis  attempted  ar- 
rest by  Officer  Conway  and  the  deceased, 
his  flight,  and  the  hasty  preparations  and 
return  to  the  scene  of  the  homicide  for  the 
perpetration  of  the  wrongful  act.  Such  mat- 
ters give  light  upon  the  motive  and  intent  of 
the  accused ;  they  "give  color  of  cause  and 
eJEect  to  the  transaction";  they  constitute  a 
continuous  transaction,  forming  a  link  of 
association  culminating  In  the  homicidal  act. 
There  Is  no  error  here.  Defendant  urges 
that  the  evidence  Is  insufficient  to  support 
the  conviction,  because  such  facts  clearly 
present  a  case  of  selT-defense.  In  stating 
the  facts  we  do  not  pretend  to  give  at  large 
every  particular  Circumstance  of  the  matter 
that  might  appear  favorable  to  the  conten- 
tion, hut  rather  have  we  epitomized  the 
more  essential  parts  of  it,  and  presented 
what.  In  our  Judgment,  an  Impartial  trial 
court  and  dispassionate  Jury  might  proi>erly 
deduce  from  all  the  facts  and  circumstances 
In  a  conscientious  effort  to  administer  the 
Justice  of  the  land.  The  Jury  may  have  very 
properly  found  that  when  ttie  frolic  of  the 
accused  with  the  Mexican  women  was  in- 
terrupted and  his  companion  arrested  and 
linocked  on  the  head  with  a  gun,  and  he  pur- 
sued and  made  to  run  away,  all  this  natural- 
ly fllled  his  heart  with  bitterness  and  resent- 
ment, and  In  the  light  of  his  flight  and  Im- 
mediate return  to  the  scene  of  the  difficulty 
that  his  purpose  and  intent  was  to  wreak 
his  malice  upon  Officer  Conway  and  the  de- 
ceased, Heflln;  that  coming  back  from  the 
military  barracks  in  the  rouodabont  way  he 
states  was  rather  for  the  purpose  of  not  be- 
ing surprised  by  the  officer  who  was  looklpg 
for  him  than  to  avoid  meeting  Raphael ; 
that  If  there  subsequently  arose  a  necessity 
to  kill  Heflln  to  save  his  own  life,  he  brought 
It  upon  himself  by  his  own  fault  The  learn- 
ed counsel  for  appellant.  In  their  able  pres- 
entation of  the  law  of  self-defense  have,  we 
are  persuaded,  overlooked  this  Important  fea- 
ture of  the  doctrine.  The  right  of  self- 
defense  may  be  tersely  stated  as  the  law  of 
necessity.  Before  one  may  shield  himself  on 
the  ground  of  necessity  for  taking  the  life 
of  a  fellow  being  he  must  be  without  fault 
In  occasioning  it  The  accused  cannot  Intend 
to  produce  the  occasion  and  then  shield  him- 
self on  the  ground  of  necessity.  In  Haynes 
T.  State,  17  Oa.  465,  the  court  said: 

'before  the  law  of  necessity  can  exist,  a  cause 
«(  necessity  must  «dat** 


And  In  People  t.  Hunt,  S9  Cat  430,  435, 
it  la  observed: 

"The  plea  of  necessity  Is  a  shield  for  tium 
only  who  are  without  fanlt  in  ooeaiAuiing  it,  and 

in  acting  under  it" 

"Whenever  an  assault  Is  brought  upon  a  p^ 
son  by  his  own  procurement  or  under  an  ap- 
pearance of  hostility  which  he  himself  creates, 
with  a  view  of  having  his  adversary  act  upoo 
it,  and  he  so  acts  and  is  killed,  the  plea  of  self- 
defense  under  such  circumstances  is  unavail- 
ing." People  v.  Glover,  J41  CaL  233.  74  Pac 
745;  Henry  t.  People,  108  111.  1C2.  65  N.  E. 
120;  State  v.  BiSaa,  20  B.  L  607,  40  AtL 
861. 

"Where  any  pretext,  design,  contrivance, 
fraud,  or  excuse  is  resorted  to,  to  bring  on  a 
difficulty,  or  to  provoke  the  occasion  for  one. 
the  person  using  it  will  be  r^rded  as  the  ag- 
gressor therein.  And  any  act  of  a  itcrson  by 
which  he  puts  himself  in  the  way  of  being  as- 
saulted, in  order  that,  when  hard  pressed,  be 
may  have  a  pretext  for  taking  the  life  of  liis  as- 
sailant, amounts  to  bringing  on  a  difficulty.** 
Wharton  on  Homicide  (Sd  Ed.)  {  323. 

The  case  of  Grwin  v.  State.  29  Ohio  Sb 
186,  23  Am.  Rep.  733,  Is  quoted  in  Modem 
American  Law,  3,  page  678,  aa  a  leading  cas& 
In  that  case  It  Is  said: 

"It  is  true  that  all  authorities  agree  that 
the  taking  of  life  in  defense  of  one's  person  can- 
not be  either  justilied  or  excused,  except  on  the 
ground  of  necessity,  and  that  such  necessity 
must  be  imminent  at  the  time;  and  they  also 
agree  that  no  man  can  avail  himself  ot  such 
necessity  if  be  brings  it  upon  himself," 

[4]  If  appellant  proToked  the  difficulty  with 
the  Intention  of  killing  Heflln,  then  he  was 
guUty  of  mnrder  in  the  first  or  second  d^ree 
according  to  the  facts,  or,  If  be  prorofced 
the  difficulty  without  Budi  apparrat  Inten- 
tion, he  would  be  guilty  of  manslaughter. 
The  onestlon  then  U  simply  this.  What  was 
appellant's  Intent?  In  other  words  the  mat- 
ter tarns  upon  arawllant's  intent,  and  the  ze* 
suits  of  his  intent 

Although  In  some  aspects  the  erldence  of 
the  only  persons  who  witnessed  the  killing, 
the  defendant  and  Edgar  Williams,  is  U.- 
vorable  to  the  defense  of  self-defense,  yet 
there  are  other  fiacta  and  drcomstances  in 
the  case  amply  sufficient  to  support  the  veP' 
diet.  The  weight  and  credibility  to  be  giv- 
en the  testimony  of  a  witness  is  in  the  proT' 
Ince  of  the  Jury.  In  Quock  Ting  t.  U.  S.» 
140  U.  S.  417,  420,  11  Sup.  Ot  733,  731.  851 
{35  L.  Ed.  501),  It  is  said: 

"Undoubtedly,  as  a  general  rule,  positive  tes- 
timony as  to  a  particidar  fact,  uncontradicted 
by  any  one,  should  control  the  decision  of  the 
rourt ;  but  that  rule  admits  of  many  exceptions. 
Hiere  may  be  such  an  inherent  improbability 
in  the  statements  of  a  witness  as  to  induce  the 
court  or  jury  to  disregard  his  evidence,  even 
in  the  absence  of  any  direct  eonfficting  testl- 
mony.  Ue  may  be  contradicted  by  the  facts  ha 
states  as  completely  as  by  direct  adverse  testi- 
mony, and  there  may  be  so  many  omissions  in 
bis  account  of  particular  transactions,  or  of  bis 
own  conduct,  as  to  discredit  bis  whole  story. 
His  manner,  too,  of  testifying  may  give  rise 
to  doubts  of  his  sincerity,  and  create  the  im- 
pression that  he  ia  giving  a  wrong  coloring  to 
materia]  facts.  All  these  things  may  properly 
he  considered  in  determining  ue  weight  which 
should  be  given  to  his  statements,  althougb 
there  be  no  adverse  verbal  testimony  adduced.** 
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In  Blanknmn  r.  Tallejo,  15  C^.  689,  It  la 
said: 

"W©  do  not  understancl  that  the  credulity  of  a 
coart  mast  Decessarily  conreajKMid  with  the  vigor 
ftBd  positiveness  with  which  a  witDew  swears. 
A  court  may  reject  the  most  poiitlTe  testimoDy, 
though  the  witness  be  not  discredited  by  direct 
testimony  Impeaching  him  or  contradicting  his 
statements." 

Hov  mudt  w^ht  hfts  tbe  Jury  given  to 
the  testimony  of  the  defendant?  Hov  has 
bis  cre^bllit7  been  affected  In  their  minds 
by  bis  appearance  when  testifying,  the  man- 
ner in  whldi  be  testified,  and  the  Improbabil- 
ity of  his  story?  These  are  con^derations 
that  properly  iu0ueuce  and  move  the  verdict 
of  a  Juty.  As  we  ol>served  In  the  case  of 
Losano  T.  State,  15  Ariz,  at  page  118,  136 
Pac.  at  page  865: 

"The  jury  may  have  made  a  mistake,  but 
they  are  more  apt  to  t>e  right  in  ttieir  deduc- 
tions and  conclusions  than  an  appellate  court. 
They  see  and  hear  the  witnesses  and  have  the 
advantage  of  observing  their  conduct  and  de- 
meanor—psychological aids  of  inestimable  worth 
never  found  in  the  cold  records  submitted  to  an 
api>ellate  tribnnal." 

We  have  given  most  careful  conslderatlOD 
to  the  record  which  discloses  that  defendant 
has  bad  a  fair  and  impartial  trial,  with  ev- 
ery substantial  right  preserved.  While  the 
appellate  court  Is  not  In  the  atmosphere  of 
the  trial  court,  nevertheless  a  consideration 
of  the  obscurities,  inconsistencies,  omissions, 
and  the  very  inherent  improbability  of  de- 
fendant's story  convinces  ua  the  jury  was 
Tight.  The  evidence  would  have  to  be  much 
clearer  in  favor  of  the  defendant  upon  the 
question  involved  in  order  to  justify  this 
court  in  setting  aside  the  verdict  of  the  jury 
against  tlie  decision  of  the  trial  judge  refus- 
ing a  new  trial  upon  that  ground.  Indeed 
the  accused  is  fortunate  in  not  having  a  ver- 
dict.'of  murder  in  the  first  degree  against 
him,  which  we  are  persuaded  was  not  given 
because  of  the  ability  and  porsuaslve  elor 
quence  of  counsel  In  his  behalf  rather  than 
the  merits  of  his  ca8& 

The  judgmoit  Is,  In  all  things,  afflrmed. 

ROSS,  a  and  CUNNINGHAM,  con- 
cur. 

(18  Arts.  178)  ' 

AARON  V.  STATE!.   (Or.  399.) 
(Supreme  Conrt  of  Arizona.    Dec  22,  1916.) 
1.  iNTOXICATIRa  ijqUOBS  €=»169— OrFBNSBS 

— iNTEODuciNa  LzqnoB  Into  State. 
Under  the  constitutional  amendment  pro- 
hibiting the  introduction  of  wliisky  Into  the 
state  tor  sale,  one  aiding  and  assisting  the  prin- 
cipal in  the  commission  of  the  offense  by  driv- 
ing an  automobile  hired  by  the  prindpal,  if 
Icnowing  that  he  was  assisting  the  principal  in 
bringing  the  whisky  into  the  state,  or  if  having 
reason  to  know  and  making  no  investigation  or 
inquiry,  would  be  guilty  of  an  offense;  as, 
diou|li  it  mi^bt  be  impossible  for  him  to  defi- 
nitely ascertain  the  purpose  for  which  the  prin- 
dpal was  bringing  liquor  into  the  state,  he 


should  at  least  have  mads  some  Inquiry  Into 
such  purpose. 

[Kd.  Note.— For  other  cafes,  see  Intoxicating 
liquors,  Cent.  Dig.  %%  187, 188;  Dee.  Dig.  «=> 

2.  InToxioATiRo  LxquoBB  «s»231— Offenses 

— iNTBODtTCTIOR  INTO  STATE. 
Where  the  state  has  shown  an  introduction 
of  intoxicating  liquors  in  violation  of  tJie  con- 
stitutional probibitioD  amendment,  it  has  made 
out  a  prima  fade  case  authorizing  a  cimvie- 
tion  of  the  person  or  persons  introducing  it, 
and  such  persou,  to  escape  coaviction.  must  suc- 
cessfully and  satisfactorily  show  that  the  Uq* 
uor  was  introduced  for  a  lawful  purpose. 

[Ed.  Note, — For  other  cases,  see  Intoxicating 
^uors,  Cent.  Dig.      275-281;  Dec.  Dig.  «=» 

Cunningham,  J.,  dissenting. 

Appeal  from  Superior  Court,  Cochise  Coun- 
ty; Alfred  C.  Loekwood,  Judge. 

Francis  Bert  Aaron  was  convicted  of  In- 
troducing whisky  Into  the  State  of  Arizona, 
In  violation  of  the  constitutional  prohibition 
amendment,  and  he  appeals.  Affirmed. 

R.  N.  Frendi  and  J.  C.  Erwln,  both  of 
Douglas,  Reese  M.  Ling,  of  Phoenix,  and  W. 
O.  Gllmore,  of  Toml)Stone,  for  appellant. 
Wiley  E.  Jones.  Atty.  Gen.,  Geo.  W.  Harben. 
Asst  Atty.  Gen.,  John  P.  Ross,  Co.  Atty.,  and 
Bruce  Stephenson,  Deputy  Co.  Atty.,  both  of 
Douglas,  for  the  State. 

CUNNINGHAM,  J.  The  appellant  Is 
charged  with  having  Introduced  whisky  into 
the  state  of  Arizona  from  the  state  of  New 
Mexico,  in  vlolatlMi  of  the  constitutional  pro- 
hibition amendment,  and  was  convicted. 
From  the  judgment  of  conviction  the  defend- 
ant has  appealed. 

The  facts  disclosed  by  the  evidence  are  as 
follows:  That  on  the  afternoon  of  October 
22,  1915,  one  Henry  J.  Brown  employed  Ben- 
son &  Moody  to  carry  him'  by  automobile 
from  Douglas,  Ariz,,  to  Rodeo,  N.  M.,  for  an 
agreed  fare  of  $35 ;  that  the  accused  was  an 
automobile  driver  in  the  employ  of  said  Ben- 
son &  Moody,  and  as  sach  driver  and  em- 
ploy 6  made  the  said  agreement  for  bis  em- 
ployers, Benson  &  Moody,  with  said  Brown; 
that  before  said  agreement  was  made  the  ac- 
CQsed  approached  Brown  In  a  pool  room  at 
Douglas  and,  whiBi>ering,  su^ested  that  that 
night  would  be  a  good  time  to  go  after  liq- 
uors, for  the  reason  three  of  the  local  officers 
were  out  Of  town  (accused  denies  that  he 
made  any  si^cgestlon  whatever,  at  any  time 
or  place,  to  Brown) ;  tliat  Immediately  after 
the  accused  made  the  alleged  suggestion 
aforesaid  the  accused  went  with  Brown  to  a 
bank  In  Douglas  and  assisted  Brown  to  get 
into  the  bank,  the  time  being  after  banking 
hours,  and  the  doors  of  the  bank  being  closed; 
that  in  the  bonk  Brown  received  for  bis  per- 
sonal check  on  the  bank  $150  In  cash,  and, 
with  the  money  In  his  possession,  the  trip  to 
Rodeo,  N.  M.,  was  commenced-  Arriving  at 
Rodeo,  the  maciilne  was  stopped  near  the 
front  door  of  a  saloon.   The  parties  travel* 
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lug  Id  the  machine,  Incladlng  the  accused,  a 
friend  of  his,  and  Brown,  left  the  machine, 
and  Brown  bonght  12  cases  of  whisky. 
Brown  and  Al  Moore,  an  employ^  of  the 
saloon,  carried  the  casea  from  the  ware- 
house to  the  machine,  and  the  accused  pack- 
ed the  cases  in  the  nutchlne.  The  accused 
denies  that  he  packed  the  casea  In  the  ma- 
chine, and  testifies  that  he  had  no  knowledge 
that  the  cases  were  In  the  machine  until  he 
went  from  the  saloon  to  the  machine  prep- 
aratory to  starting  on  the  return  trip  to 
Douglas.  The  cases  of  wlilsky  were  covered 
with  a  lap  robe,  and  the  friend  of  the  ac- 
cused lay  down  on  the  boxes  and  went  to 
sleep.  Brown  occupied  a  seat  la  the  ear  be- 
side the  driver,  but  did  not  inform  the  ac- 
cused of  his  (Brown's)  intention  to  bring 
whisky  in  the  automobile  from  Rodeo  to 
Douglas.  The  accused  drove  the  automobile 
from  Douglas  to  Rodeo  and  return.  The 
route  followed  on  this  entire  trip  was  the 
"Borderland  Highway."  Tliis  highway  cross- 
es the  Arizona-New  Mexico  state  line  about 
2  miles  west  from  Rodeo.  On  the  return 
trip,  and  at  a  point  In  Arizona  known  as 
Silver  Creek,  about  10  miles  east  from  Doug- 
las, and  between  12  and  1  o'dock  that  night, 
the  officers  stopped  the  automobile,  and,  find- 
ing the  12  cases  of  whisky  in  the  machine, 
arrested  the  occupants  of  the  car,  charging 
them  with  having  unlawfully  introduced  in- 
toxicating liquors  into  the  state.  To  this 
charge  Brown  entered  a  plea  of.  guilty. 

After  Brown  had  entered  his  plea  of  guilty, 
he  testified  for  the  state  in  this  cause.  He 
testlned  that  he  bought  the  whisky  in  ques- 
tion, and  was  taking  it  to  Douglas  for  the 
purpose  of  selling  It;  that  the  accused  had 
no  Interest  wlmtever  in  the  whisky;  and 
that  witness  would  not  swear  that  the  ac- 
cused was  informed  by  witness  that  he  was 
going  after  whisky.  Th^  whisky  was  In  the 
car,  but  under  the  care  of  Brown  all  the  time 
from  the  time  it  was  loaded  at  Bodeo  until 
the  officers  took  It  at  Silver  Creek.  The  ac- 
cused was  occupied  In  driving  the  car. 

This  evidence,  considered  in  the  most  fa- 
vorable light  possible  to  the  prosecution,  re- 
solving all  doubts  In  favor  of  the  state,  may 
be  said  to  establish  the  following  fiicts: 
That  Henry  J.  Brown  made  a  trip  from 
Douglas,  Ariz.,  to  Rodeo,  N,  M.,  Cor  the  pur- 
pose of  buying  whisky,  end  to  return  with 
the  whisky  to  Douglas  for  the  purpose  of 
selling  It  in  violation  of  law;  that  in  driv- 
ing the  automobile  conveying  Brown  from 
Douglas  to  Rodeo,  and  returning  from  Rodeo 
to  Sllvor  Greek  conveying  Brown  and 
Brown's  whisky,  the  accused  was  aiding 
Brown  to  Introduce  whisky  into  the  state; 
and  that  the  accused  knew  Brown's  purpose 
In  making  the  trip  was  to  purdiase  whisky 
and  bring  it  back  with  him  in  tbe  antomo- 
bile  to  Douglas. 

The  Introduction  of  whisky  into  Arizona 
trom  the  state  of  New  Mexico  for  the  pur- 
pose of  selling  such  whisky  is  an  offense 


against  the  laws  of  Arizona,  because  the 
sale  of  whisky  In  Arizona  is  a  violation  of 
law.  Id  order  that  the  act  of  Introducing 
whisky  Into  Arizona  be  criminal,  the  act 
must  be  accompanied  by  a  criminal  Intent  or 
Intention  to  make  an  unlawful  use  of  the  llQ- 
uor  Introduced  within  Arizona. 

"In  evei^  crime  or  public  offense  there  mnit 
exist  a  union  or  joint  operation  of  act  and  in- 
tent, or  criminal  nagligiuicsb"  Parasraph  20, 
Penal  Code  ot  1913. 

In  the  offense  of  the  introduction  of  In- 
toxicating liquors  into  this  state,  the  criminal 
Intent  essential  to  the  crime,  the  intent  that 
must  Jointly  operate  with  the  act  of  passing 
the  liquors  into  tbe  state,  is  the  purpose  for 
which  the  liquors  are  intended  to  be  used 
In  the  state.  Such  intent  or  intention  must 
be  determined  by  tbe  Jury  from  the  circum- 
stances connected  with  the  act  of  passing  tbe 
prohibited  liquors  Into  the  state.  This  court 
has  de<dded  that  the  importation  of  intoxi- 
cating liquors  Into  the  state  for  a  lawful 
purpose  is  no  crime  (Sturgeon  v.  State,  IT 
Ariz.  613,  154  Pac.  1050),  and  that  the  ques- 
tion whether  tbe  accused  brought  the  In- 
toxicating liquors  into  the  state  for  a  lawful 
purpose  Is  one  of  fact  for  the  Jury  to  de- 
termine (Stansbury  v.  State,  17  Ariz.  536, 155 
Pac.  301).  Consequently  the  knowledge  pos- 
sessed by  one  who  aids  and  assists  another 
In  bringing  Intoxicating  liquors  into  tbe  state, 
as  to  the  purpose  for  which  the  liquor  Is 
brought  into  tbe  state,  is  tbe  controlling 
factor  connecting  such  accomplice  with  the 
crime,  if  crime  It  be.  His  knowledge  of  the 
fact  that  he  Is  aiding  and  assisting  to  bring 
Intoxicating  liquors  into  the  state  at  tbe 
time  he  renders  aid  and  assistance  may  or 
may  not  be  important  If  be  has  no  fair 
means  of  knowing  the  nature  of  the  ar- 
ticles be  assists  to  bring  into  the  state,  thai 
he  cannot  be  charged  with  entertaining  a 
criminal  intent.  If  he  knows  he  is  aiding 
and  assisting  to  bring  intoxicating  liquors 
4nto  tbe  state,  the  Jury  mast  determine  from 
all  the  drcnmstances  connected  with  the  act 
whether  his  intention  in  so  aiding  and  as- 
sisting was  to  aid  and  assist  another  to  take 
the  liquors  iDto  tlie  state  for  an  unlawful 
purpose.  The  Intention  to  simply  aid  and 
assist  another  to  transport  whisky  into  Ari- 
zona la  In  itself  no  criminal  Intention,  but 
the  acts  of  aiding  and  assisting  another  to 
transport  whisky  into  Arizona  for  the  pur- 
pose of  selling  It,  with  a  knowledge  or  means 
of  knowledge  that  the  other  Intended  to  use 
the  whisky  for  such  purpose,  charges  the  ac- 
complice with  participation  in  the  criminal 
Intent  entertained  by  the  principal,  and 
makes  the  accomplice  a  principal  in  the  of- 
fense. 

With  this  understanding  of  the  law  of  the 
offense  Involved,  and  the  duties  of  the  Jury 
In  such  cases,  I  will  examine  tbe  Instruc- 
tions of  the  court  to  ascertain  whether  tbe 
court  committed  any  prejudicial  error  In 
such  instructions. 
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The  court,  among  other  things,  instracted 
the  Jary  as  follows: 

"The  jury  are  further  instmcted  that  tmder 
the  prohibition  laws  and  the  Conttitution  of 
the  state  of  Arizona  a  defendant  found  in  the 
possession  of  liquors,  the  sale  or  importation  of 
which  is  prohibited  under  the  said  laws  and 
Constitution  of  the  state  of  Arizona,  la  pre- 
sumed by  law  to  have  legally  acquired  posses- 
sion of  said  liquor,  and  in  order  to  convict  such 
defendant  of  a  violation  of  the  said  prohibi- 
tion laws  and  Constitution  of  the  state  of  Ari- 
zona the  burden  is  on  the  state  to  prove  that 
the  defendant  came  into  possessioQ  of  said 
liquors  in  a  manner  contrary  to  law  and  with 
intent  to  commit  the  oSense  charged  in  the  in- 
formation. 

"The  Jury  are  further  instructed  that  In  this 
case,  in  onler  to  conrtct  the  defendant  of  the 
crioiinal  offense  charged  in  the  information,  they 
mnat  believe  from  the  evidence,  to  the  exclusion 
of  a  reasonable  doubt,  that  the  defendant  intro- 
duced the  liquw  In  the  information  specified, 
uontrary  to  law  and  with  intent  to  ccmunlt  the 
ofTense  with  whidi  he  is  charged  in  the  informa- 
tion. 

"The  court  further  instructs  the  jury  that 
while,  under  the  laws  of  the  state  of  Arizona, 
all  persons  G(Hiceraed  in  the  eommistuon  of  a 
felony,  whether  they  directly  commit  the  act 
constituting  the  offense,  or  aid  or  abet  in  its 
commission,  though  not  present,  shall  hereafter 
be  prosecuted,  tried,  and  punished  as  principals, 
the  defendant,  in  order  to  be  convicted  as  such 
principal  for  aiding  and  abetting  the  commis- 
sion of  the  offense  in  the  information  charged, 
must  have  known  at  the  time  of  his  aiding  and 
abetting  the  commission  of  said  offense  that 
said  offense  was  being  or  would  be  committed, 
and  that  the  defendant  knowingly  aided  and 
abetted  in  the  commission  of  said  offense  with 
intent  that  the  said  offense  be  committed.  *  *  * 

"You  are  instructed  that,  if  you  beheve  from 
the  evidence,  beyond  a  reasonable  doubt,  that 
the  defendant,  at  the  time  he  brought  said  liq- 
uor into  the  state  of  Arizona,  knew  that  be  was 
so  bringing  in  liquor,  he  is  guilty  of  the  offense 
charged  in  the  information,  regardless  of  the 
question  as  to  whether  he  owned  the  liquor,  or 
purchased  it  or  suggested  its  being  brought  into 
the  state,  but  if,  as  a  matter  of  fact,  be  did  not 
know  the  contents  of  the  automobile  and  that 
it  contained  iutoxicatins  liquor  at  the  time  be 
drove  said  automobile  from  the  state  of  New 
Mexico  into  the  state  of  Arizona,  you  must  find 
bim  not  guilty.  Xou  may  judge  as  to  whether 
or  not  the  dexoidaiit  did  actoaUy  know  the  con- 
tents of  the  automobile  so  far  as  intoxicating 
Uquor  is  concerned  from  all  the  evidence  In  the 
cue.   *  • 

The  Jury,  having  been  Instructed,  retired, 
and  later  returned  Into  court  for  the  purpose 
of  having  read  to  them  the  evidence  of  a  cer- 
tain  witness,  and  for  further  Instmctlons. 
The  desired  evidence  was  read  to  the  jury 
from  ttie  reporter's  notes.  Then  the  court 
asked: 

"What  was  the  other  question?  ^e  Fore- 
man :  The  jory  desire  to  know  in  regard  to 
assisting  in  bringing  liquor  into  the  state  of 
Arizona  koowingly  and  willingly.  The  Court: 
The  court  will  instmct  the  jury  on  that  point 
that.  If  a  man  assists  in  bringing  the  lk|nor  into 
the  state  of  Arizona,  knowing  what  he  is  brings 
iog  in,  it  is  a  violation  ot  the  law.  If,  as  a 
matter  of  foot,  be  does  not  know  what  it  ac- 
tually is  he  hi  bringing  In,  does  not  know  that 
it  is  intoxicating  liquor,  he  does  not  violate 
any  law.  In  other  words,  the  mere  bringing  in 
or  assisting  in  bringing  In  is  not  sufficient  un- 
less the  man  knew  what  be  was  bringing  in. 
On  the  other  hand,  if  he  did  know  what  he  was 
bringing  in.  ttien,  U  he  rendw*  any  assistance 


whatever  to  the  bringing.  It  would  be  a  violation 
of  law,  •  •  •  and  it  is  for  you  to  decide, 
as  a  matter  of  fact  in  this  case,  whether  the 
defendant  knew  what  be  was  bringing  in,  and 
you  may  decide  that  he  knew  that  from  any  one 
of  a  dozen  different  things,  or  yon  may  decide 
that  he  did  not  know.  The  knowledge  is  pure- 
ly a  question  ot  fact  for  the  jury,  and  you  are 
to  answer  that  question  after  taking  all  of  the 
evidence  into  consideration,  and  state  whether 
you  are  satisSed  beyond  a  reasonable  doubt  and 
to  a  moral  certainty  that  the  defendant  did 
know  that  be  was  bringing  in  intoxicating  liq- 
uor into  the  state  of  Anzona.  If  you  are  satis- 
fied beyond  a  reasonable  doubt  in  your  own  mind 
that  the  defendant  knew  it,  no  matter  how  he 
got  that  knowledge,  thra  you  would  find  bira 
guilty.  On  the  other  hand,  if  you  are  not  sat- 
isfied beyond  a  reasonable  doubt  that  the  defend- 
ant knew  that  he  was  bringing  whisky  in,  then 
you  would  find  him  not  guilty." 

When  the  court  had  given  the  jury  the  last- 
mentioned  instructions.  In  answer  to  the  ju- 
ry's request,  the  jury  again  retired,  and 
thereafter  returned  their  verdict  finding  the 
defendant  guilty. 

These  Instructions  dearly  make  the  ex- 
istence of  a  mere  conscious  act  all  that  Is 
required  in  law  to  constitute  the  offense 
charged.  The  motive  prompting  the  act  is 
not  Included  as  at  all  essential  to  crime.  In 
other  words,  the  Instructions,  fairly  under- 
stood, say  that  the  mere  act  of  bringing 
whisky  Into  the  state  for  any  purpose  Is  a 
violation  of  law,  unless  It  Is  unconsciously 
brought  In,  and  that  the  purpose  for  which 
the  whisky  Is  brought  in  is  not  In  the  least 
Important.  Such  view  ot  the  law  is  erro- 
neous. 

Under  the  rule  mentioned  In  Stansbury 
V,  State,  supra,  the  defendant,  by  these  er- 
roneous Instructions,  was  deprived  of  the 
right  of  having  the  jury  determine  the  Intent, 
the  purpose,  for  which  the  whisky  was  In- 
troduced Into  the  state. 

Under  the  conceded  facts  the  accused  was 
concerned  In  the  commission  of  the  allied 
offense  only  by  reason  of  the  assistance  he 
gave  to  Brown.  This  assistance  must  have 
been  rendered  by  the  accused  with  an  inten- 
tion to  carry  out  Brown's  unlawful  purpose. 
Such  intent  or  intention  must  be  determined 
from  the  circumstances  connected  with  the 
offense.  Paragraph  21,  Penal  Code  of  1913. 
If  the  circumstances  in  evidence  Justified 
the  Inference  that  Brown  and  the  accused 
performed  the  act  with  a  community  of  un- 
lawful purpose,  the  existence  of  which  fact 
is  essential  to  a  conviction  of  the  accused 
(12  Cyc.  188,  and  cases  dted  In  the  notes 
thereto;  People  v.  McMurray,  4  Parker  Cr. 
R.  [N.  T.l  234),  the  instructions  did  not  per- 
mit the  jury  to  determine  that  fact,  but  re- 
quired a  conviction  In  the  absence  of  that 
fact.  In  this  respect  the  Instructions  are  er- 
roneous. 

The  foregoing  instructions  contain  other 
patent  defects  In  stating  the  law,  but  in  view 
of  the  errors  pointed  out  further  discussion 
becomes  unnecessary. 

I  am  of  the  opinion  Uiat  the  judgment 
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Should  be  Tucated,  and  the  cause  remanded, 
with  Instrncttons  to  grant  a  new  trial. 

BOSS,  C.  J.  (dissenting).  I  regret  tbat  I 
cannot  agree  with  the  reasoning  set  forth 
nor  the  conclnslons  of  Justice  CUNNINO- 
IIAM  In  the  foregoing  opinion. 

The  evidence  conclusively  establishes  the 
status  of  defendant's  employers,  Benson  & 
Moody,  as  that  of  comraoo  carriers  for  hire. 
The  defendant  was  the  active  agent  In  mak- 
ing the  contract  of  carriage  with  the  owner 
Brown,  as  also  In  Its  execution.  The  evi- 
dence also  conclusively  shows  that  Brown 
Introduced  12  cases  of  whisky  from  Rodeo, 
N.  M„  Into  Arizona,  under  such  contract  of 
carriage,  for  the  purpose  of  selling  it  In  Arl- 
tona,  and  that  he  thereafter  pleaded  guilty 
to  the  charge  of  unlawfully  introducing  It 
The  defendant  aided  and  assisted  the  prin- 
cipal, Brown,  In  the  commission  of  the  of- 
fense. The  only  question,  it  seems  to  me, 
is:  Did  he  knowingly  participate  in  Its  com- 
mission, or  was  he,  as  he  would  have  one 
believe.  Ignorant  of  the  chsracter  of  his  load 
from  Rodeo,  N.  M.,  Into  Arizona?  It  cer- 
tainly would  strain  to  the  breaking  the  cre- 
dulity of  the  most  gullible  Juror  to  ask  him 
to  believe  defendant's  story  that  be  did  not 
know  that  bis  automobile  was  loaded  with 
whisky  at  Rodeo  to  be  conveyed  thence  Into 
Arizona.  But,  be  that  as  It  may,  the  court 
told  the  Jury  If  they  found  such  to  be  the 
fact  they  should  acquit. 

[1]  Under  the  prohibition  amendment  as 
it  existed  at  the  time.  It  was  not  unlawful  for 
Brown  to  bring  into  Arizona  from  New  Mex- 
ico intoxicating  Uquor  for  his  personal  use. 
This  batch  was  not,  however,  for  his  person- 
al use,  and  the  defendant  would  have  to  be 
more  confiding  and  unsophisticated  than  the 
record  shows  him  to  be  before  I  would  be- 
lieve he  thought  so.  If  his  story  Is  to  be  be- 
lieved, he  simply  shut  his  eyes,  suppressed 
his  smell,  and  likewise  failed  to  "use  a  lit- 
tle wine  for  his  stomach's  sake."  He  exercis- 
ed no  care  nor  circumspection ;  he  asked  no 
questions.  I  think  If  defendant  knew  that  he 
was  assisting  Brown  to  bring  the  whisky  in- 
to Arizona,  or  that  he  had  reason  to  know 
and  made  no  Investigation  or  Inquiry,  be 
broke  not  only  the  letter  of  the  law  but  Its 
spirit.  Adams  Express  Company  v.  Oommcm- 
wealth,  160  Ky.  66,  169  S.  W.  608.  As  la 
said  In  one  case: 

"Common  carriers  oaght  to  obey  the  law  juit 
like  other  people,  not  In  merely  keeping  itn 
letter  while  hreakiag  its  spirit,  but  keeping  both 
letter  and  spirit  under  such  circumstances  as 
other  peolJe  are  expected  to  do."  Adams  Bx- 
prpsa  Company  v.  Commonwealth,  129  Ky. 
420.  112  S.  W.  577,  18  U  R.  A.  (N.  S.)  1182. 

This  language  was  used  In  reference  to  an 
express  company  and  Its  duty  to  exercise 
care  in  accepting  shipments  of  Intoxicating 
Uquor  into  dry  territory.  I  think  It  equal- 
ly applicable  to  Individuals  and  to  agents  of 
express  companies.   While  It  might  be  tm> 


possible  for  a  carrier  to  definitely  ascertain 
the  purpose  for  which  the  shipper  was  In- 
trodudnig  Intoxicatli^  liquors  Into  Arizona, 
he  could  at  least  make  some  Inquiry  Into  the 
purpose.    This  the  defendant  did  not  do. 

[2]  In  the  Sturgeon  Case,  17  Ariz.  51% 
154  Pac.  1050,  It  was  decided  that  one  who 
would  escape  criminal  punishment  for  In- 
troducing Intoxicating  liquors  into  the  state 
must  successfully  and  satisfactorily  estab- 
lish that  the  Uquor  was  Introduced  for  ■ 
lawful  purpose.'  It  was  there  decided  that 
it  was  not  necessary  In  the  information  or  in- 
dictment to  allege  that  it  was  not  brought 
in  for  personal  use;  that  being  a  matter  of 
defense.  Under  this  rule,  when  the  prosecu- 
tion has  offered  proof  of  an  introduction  of 
Intoxicating  liquors  Into  the  state,  it  has 
made  out  a  prima  facie  case  antborlziug  a 
conviction  of  the  person  or  persons  who  In- 
troduced the  liquor,  and,  it  having  been  proT- 
ed  that  defendant  and  Brown  acted  together 
In  the  introdnction  of  the  llqnor  In  question, 
a  prima  facie  case  was  made,  and  that  prima 
fade  case  was  not  overcome.  Defendant's 
only  defense  was  that  he  unconsciously  par- 
ticipated in  the  transportation  of  the  liquor 
from  Rodeo,  N.  M.,  Into  Arizona,  and  this 
Issue  was  submitted  to  the  Jury  under  in- 
structions as  favorable  as  he  was  «ititled  to, 
according  to  my  view. 

I  think  the  Judgment  of  the  lower  court 
should  be  affirmed. 

FRANKLIN,  X  I  concur  in  affirming  the 
Judgment  and  In  the  views  expressed  bf 
Chief  Justtce  BOSS. 

.  (18  ApU.  8SE> 

BACA  T.  NOTES-NORMAN  SHOE  00.  ct  sL 

(No.  1653.) 

(Supreme  Court  <^  Arizona.    Dec  22,  191&) 

1.  Appeal  anu  Ebrob  «=»7S7— Dismibsa^- 
Gboundb— Want  or  Prosecution. 

Where  judgment  was  rendered  July  12tlii 
and  appellant  gave  notice  of  appeal,  and  ott 
July  16th  filed  his  costs  and  supersedeas  bond, 
bnt  took  no  further  stej^  to  prosecute  his  ap- 
peal, the  motion  of  appellee.  Sled  Octobw  16ai. 
to  dismiss  It,  will  be  granted. 

rSd.  Note^For  other  cases,  see  Appeal  sad 
Error.  Cent  Dig;  U  812D,  3130:  Dee.  tOg. 
787.] 

2.  Costs  <&=3260CI>  —  On  Appxal  —  Dauaqis 
FOR  Delat. 

Where  an  tkppeai  is  taken  solely  for  delay 
and  without  any  snfficient  cause,  damages  will 
be  awarded  to  the  appellee. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dfg.  fiS  983,  886,  906:  Dec.  Dig.  «=>260a).] 

Aroeal  from  Superior  Goart,  Apotdw  Cona- 
ty;  Gecffge  H.  Orosby.  Jr.,  Judge. 

Action  b7  D.  B.  Baca  against  the  No^es- 
Norman  Shoe  Company  and  others.  Vmm 
a  Judgment  for  defCTdants,  plaintiff  appeals. 
Dismissed. 

George  Estes,  of  Deming,  N.  M,.  for  aratel- 
lant.  Thorwald  Larwm,  of  B<^oofc.  for 
appellee 


^»Fw  other  cams  sM  sunt  tepto  and  KBT-NUHBBB  la  all  Kv-Ntunband  Oisesta  and  ladsui 


Digitized  by 


Google 


BETNOU}S  ▼.  8TATB 


885 


PER  CURIAM.  [1,1]  Appellant  brought 
an  action  to  enjoin  and  reatnUn  Uie  execution 
of  a  Judgment  against  bis  pzweiiy  In  Cftvor 
of  tbe  appellees.  Tbe  InJnncClTe  rdiet  pray- 
ed for  was  denied  by  tbe  court  rai  Ju^  12, 
1916,  wbereiqion  ajKwUant  gave  notice  of 
oppcKol  to  tbe  Si^rane  Oonrt,  and  thereafter 
on,  to  wit,  tbe  15tb  day  of  July.  1016,  filed 
bis  cost  and  snpersedeas  btmd.  The  ai^- 
lant  bas  done  nothing  whatever  to  prosecute 
his  aK>ail. 

On  October  16,  1916,  tbe  appellees  filed  a 
motion  to  dismiss  tbe  appeal  with  proof  of 
service  of  tbe  same  upon  tbe  appellant.  Ac- 
companying tbe  motion  to  dismiss  Is  tbe  au- 
thenticated proof  of  the  facts  above  stated. 
The  appellees  also  ask  tbat  they  be  allowed 
damages. 

It  appearing  that  the  appeal  was  taken 
solely  for  the  purposes  of  delay  and  without 
any  sufficient  cause,  following  the  rule  laid 
down  In  Willis  t.  Ivy,  16  Ariz.  120,  141  Pac: 
670,  and  Nlenstedt  v.  Dorrlngton,  16  Ariz. 
121.  141  Pac.  569.  It  Is  hereby  ordered  tbat 
said  appeal  be  dismissed,  and  tbat  the  ap- 
pellees recover  their  costs.  It  is  further  or^ 
dered  and  adjudged  that  the  appellees  be 
and  they  are  hereby  awarded  damages  in  the 
sum  of  $50,  said  amount  being  deemed  proper 
in  this  case  as  damages  for  a  manifestly 
frivolous  appeal. 


<18  Ariz.  888) 

RDTNOLDS  V,  STATE.    (Or.  406.) 
<8uprema  Court  of  Arizona.    Dec^  22,  1916.) 

1.  Ihtoxicatino  Liqttobb  <S=s139  —  OFrsNssa 

— BaiNQINO  IKTO  STAra~"lNTBODUCE." 
Intoxicating  liquors  are  introduced  into  the: 
state,  within  Const  art.  23,  S  1,  providinc  that 
intoxicating  liquor  shall  not  be  introduced  into 
the  state  under  any  pretense,  when  the  liquors 
have  been  intentionally  transported  into  the 
state  as  the  result  of  a  transaction  set  on  foot 
by  a  sin^e  impulse,  and  operated  by  an  onin- 
termlttent  force,  no  matter  how  long  a  time  it 
may  occupy,  nor  the  distance  orer  which  it 
may  be  exerted,  either  within  or  without  the 
state,  so  long  as  the  transaction  results  in  bring- 
ing the  liquor  within  the  territorial  jurisdic- 
tion of  the  state. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors.  Cent.  Dig.  g  149;  Dec  Dig.  <8=>139. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Introduce.] 

2.  Cbiuinai.  Daw  «!=>112(1)— Vbnu»— Pi-ack 
or  OmtNSE. 

The  offense  of  introducing  liquors  into  the 
state  is  not  completed  till  they  reach  their  desti- 
nation, but  the  offense  is  committed  in  every 
portion  of  tbe  state  over  which  they  are  trans- 
ported, and  if  the  route  is  in  part  in  one  county 
and  in  part  in  another,  the  ofilense  is  committed 
in  part  in  each  county,  and  may  be  prosecuted 
in  either  connly  under  Pen.  Code  1013,  par. 
812,  pruviding  that  when  a  public  offense  is 
committed  in  part  in  one  county  and  in  part 
in  another,  or  the  acts  or  effects  thereof  requi- 
site to  consummation  of  the  offense  occur  in 
two  or  more  counties,  the  jurisdiction  shall  be 
iu  dther  county. 

[Ed.  Note.— For  otlwr  cases,  see  Ohninal 
Law,  Cent.  Dig.  H  220^  mTSSO;  Dee.  Dig. 
«=»U2(l).l 


8.  WOBDS  AND  Phbasks— **CoiiTiHTnno  Or- 

TENBS." 

A  continuing  offense  is  a  transaction  or  a 
series  of  acts  set  on  fOot  by  a  rinsle  impulse  and 
operated  by  an  nnlntermlttent  force,  no  matter 
how  long  a  time  It  may  occupy  (quoting  2  Words 
and  Phrases,  p.  1610). 

[Kd.  Note.— For  other  definitioni.  see  Words 
and  Phrases,  First  and  Second  Series,  Oontinn- 
ing  Offense.] 

4.  iNTOXICATINa  LiQUOBS  ^2360^— GBiia- 
HAL   PaOSBOUnONS-^UmoiENCT   OF  Bvi- 
nSNCB— COBFUS  DEUCn. 
Id  a  prosecution  for  introducing  liquor  into 

the  state,  evidence  held  sufficient  to  establish 

the  corpus  delicti*  independent  of  admissions 

and  statements  by  accused. 

J;Ed.  Note^F(»  other  eases,  see  Intozlcating 
quor^  Dec  Dig.  «=»236(6).] 

6.  CanaHAL  Law  «=»1144(13)— Appeai>— Pbb- 

SUMPTIONS— MaTTEBS  NoT  IN  ReCOBD. 

Where  tbe  record  shows  ttuit  a  portion  of 
thie  evidence  la  not  included,  the  Suprenu  Court 
will  presume  that  it  is  sufflduit  to  core  defecU 

in  the  evidence  brought  np  to  establish  corpus 

delicti. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  2901,  3031;  Dec;  Dig.  «s> 
U44a3).]  -  • 

&  iHToxHunno  Iiquobs  «»236(B)— Gbuu-' 

HAL  PbOBBCUTXON— EVIDBHCB— COBPUB  DE< 

LICTl. 

The  corpus  delicti  of  the  offense  of  intro- 
ducing liquor  into  the  state  may  l>e  established 
by  circumstantial  evidence. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  «=»236(6).] 

7.  IKTOXICATIHO   I^QUOBS  «=>230(1)— PBOSB- 
CUTIONS— In  STBUCTIOM  8. 

In  a  prosecution  for  introducing  liquor  into 
the  state,  a  charge  tbat  under  the  law,  if  the 
evidence  warrants  it,  the  jury  may  find  d^end- 
ant  guilty,  for  any  person  wao  introduces  Into 
the  state  any  ardent  gpirits,  etc.,  shall  be  guilty 
of  a  misdemeanor,  is  not  objectionable  as  re- 
quiring tiw  jury  to  convict  even  if  the  liquor 
were  introduced  for  a  lawful  purpose,  where  no 
issue  as  to  the  purpose  of  introducing  the  liquor 
was  raised  at  the  triaL 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Cent  Dig.  §$  331,  333,  341.  347 ;  Dec. 
Dig.  &=>2SQ(1).] 

&  Gbiiunal  Law  ^»11T3(2)  —  Appeal  — 
Habuuiss  Ebbob— Instbuctions. 
In  a  prosecution  for  introducing  liquor  Into 
the  state,  the  defendant  could  suffer  no  injury 
from  the  failure  to  iustmct  as  to  the  defense  of 
lawful  purpose  of  the  introduction,  when  the 
purpose  he  was  shown  to  have  admitted  was 
unlawful. 

[Ed.  Note.— Fot  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  3165;  Dec.  IMg.  «»U7S(2).J 

Ross,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Maricopa 
County;  K,  O.  Stauford.  Judge. 

W.  A  Reynolds  was  convicted  of  unlawful- 
ly introducing  whisky  Into  tbe  State,  and  ap- 
peals, AtUrmed. 

a.  p.  BuUard,  of  Phcenlx,  for  appellant 
Wiley  E.  Jones,  Atty.  Gen.,  and  R.  Wm. 
Kramer  and  G.  W.  Harboi,  Asst  Attys.  Oen.. 
tor  the  State. 

CUNNINGHAM,  J.  The  county  attorney 
of  Maricopa  county  filed  an  luformaUon  in 
the  s)U»erlor  court  of  Maricopa  county  charg- 
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Ing  the  appellant  with  unlawfolly  Introducing 
whisky  into  the  state  of  Arizona.  The  ap- 
pellant demurred  upon  the  grounds  that  the 
court  bad  no  jurisdiction  of  the  oftense 
charged  in  the  information,  for  the  reason, 
the  offense,  if  committed,  at  all,  was  necea- 
sarlly  committed  in  Yuma  county.  The  de- 
murrer was  overruled.  He  thereupon  enter- 
ed a  plea  of  not  guilty,  and  upon  the  trial 
objected  to  the  Introduction  of  any  evidence 
upon  the  same  ground  urged  in  bis  demurrer 
to  the  Jurisdiction  of  the  court.  This  ob- 
jection was  overruled. 

The  facts  developed  by  the  evidence,  ac- 
cording to  appellant's  statement  of  the  facts 
In  his  brief,  are: 

"That  appellant  and  his  wife  were  fonnd  in 
an  automobile  at  Atpja  Caliente,  Maricopa 
county  (the  defendant  driving  and  in  full  charge 
of  the  machine  and  ooDtents);  that  said  auto- 
mobile WEB  upon  the  road  leading  from  Yuma 
to  Phoenix;  and  that  in  said  automobile  was 
two  barrels  of  whisky  and  several  bottles  of 
whisky." 

Preceding  such  statement,  appelluit  aays 
in  the  brief: 

"  •  •  •  The  various  witnesses  for  the 
prosecuUon  questioned  appellant  as  to  where 
he  got  the  whisky,  and  that  appellant  stated  'that 
it  waa  loaded  m  his  automobile  at  El  Centro 
in  the  Imperial  Valley,  Cal.,  and  that  he  bod 
brought  the  same  into  Arizona  via  Yuma  across 
tbe  railroad  bridge  at  Yuma,  said  whisky  hav- 
ing been  transported  all  tbe  way  in  bis  auto- 
mobile; that  be  was  carrying  the  whisky  in  the 
barreb  for  Jack  Elliott,  and  that  said  Elliott 
bad  nven  bim  the  whisky  in  the  bottles  as  pay 
■  •  in  the  barrels.^' 


for  the  carriage  of  the  wt 


The  record  bears  out  such  statements  as 
the  evidence. 

The  further  facts  appear  ftom  the  record 
that  tb^  appellant  was  stt^ped  while  travel- 
ing east  along  tbe  Arizona-Calif&rnia  high- 
way at  abont  9  o'dot^  In  tbe  morning,  and 
at  the  time  he  was  stopped  the  whisky  In 
barrels  found  In  the  maChlnfi  was  covered 
up  with  bedding  or  canvass,  and  tbe  bottles 
were  In  every  part  of  tbe  machine  where 
space  penuitted,  Tbe  whisky  was  contained 
in  2  kegs  or  barrels,  and  In  60  or  60  bottles. 
The  Jury  were  permitted  to  make  an  exami- 
nation of  tbe  appearance  of  tbe  kegs  or  bar- 
rels, as  to  tbe  condition  of  labels  and  marks 
thereon.  Some  of  tbe  bottles  were  rec^ved 
In  evidence.  The  cmdltlott  of  the  labels  and 
markings  on  audi  kegs  or  barrels  ^oea  not 
appear  in  tbe  record  as  a  part  of  tbe  evi- 
dence. The  appellant  was  convicted  and  sen- 
tenced to  punishment,  from  wblcb  judgment 
he  has  appealed. 

The  motions  and  objections  made,  and  ex- 
ceptions reserved  by  the  appellant  to  the 
court's  mllnga  duly  present  ft>r  oar  ctmslder- 
atlon  three  dominant  questions,  viz.:  (1) 
Whether  the  offense  of  the  unlawful  Intro- 
duction of  Intoxicating  liquors  Into  tbe  state 
may  be  tried  in  an  interior  county  of  tbe 
state.  (2)  Whether  the  evidence  is  sufficient 
in  law  to  sustain  a  conviction.  (3)  Whether 
the  court  erred  In  its  instructions  to  the 
Jury  or  failed  to  ^ve  a  necessary  Instruc- 


tion. These  questions  will  be  discussed  In 
the  order  In  which  they  are  above  set  forth. 

[1,  2)  Tbe  appellant  contends  that  every 
element  necessary  to  constitute  the  offense  of 
tbe  onlawfal  introduction  of  intoxicating  liq- 
uors into  the  state  Is  complete  the  moment 
tbe  intoxicating  liquor  crosses  the  state  line. 
He  argues  that  the  oCTense  Is  not  in  its  nature- 
a  continuing  offense,  for  tbe  reason  the  law 
Is  not  violated  by  transporting  intoxicating 
liquors  from  one  county  of  the  state  to  an- 
other county  of  tbe  state,  and  that  as  Mari- 
copa county  la  an  interior  county,  intoxi- 
cating liquors  cannot.  In  tbe  very  nature  of 
things,  be  transported  into  Maricopa  county 
from  without  the  state  without  necessarily 
crossing  some  other  county  of  the  state. 
And,  as  the  act  of  Introduction  is  complete 
the  moment  tbe  liquor  crosses  the  state  line, 
tbe  offense  is  necessarily  committed  In  tbe 
county  into  which  it  enters  the  state,  and  is 
triable  only  In  suCh  county.  If  we  concede 
that  tbe  mere  act  of  passing  intoxicating 
liquors  over  the  state  line  completes  the  "in- 
troduction" of  liquors  into  the  state  within 
the  meaning  of  section  1,  article  23  (Prohibi- 
tion Amendment),  of  tbe  state  Constitution, 
then,  certainly,  appellant's  contention  is  cor- 
rect But  this  we  cannot  concede.  In  Stur- 
geon V.  State,  17  Ariz.  513,  627,  154  Pac 
1050.  1055,  we  said : 

.  "That  the  word  'introduce'  as  nscd  in  the  law 
is  not  a  technical  word.   It  is  one  of  ordinary 

meaning  and  common  acceptation,  and  is  used 
as  such  in  tbe  constitutional  amendment"  (^v- 
ing  the  definition  of  the  word  from  the  approved 
dictionaries  of  the  language). 

The  constitutional  amendment  reads  as 
follows: 

"Ardent  spirits,  ale,  beer,  wine,  or  intoxicat- 
ing liquor  or  liquors  w  whatever  kind  ahall  not 
be  manufactured  in  or  introduced  into  the  state 
of  Arizona  under  any  pretense." 

In  Gbema  t.  Stete.  16  Ariz.  344,  361,  14» 
Pac.  494,  601  (Ann.  Cas.  1916D,  94),  we  sug- 
gest In  relation  to  tbe  purpose  of  the  amrad- 
ment  as  follows: 

"It  is  perfectly  obvious,  to  the  mind  ctf  can- 
did inquiry:  That  the  prohibition  of  the  manu7 
facture  and  traffic  in  liquor  in  Arizona  is  the- 
main  purpose  soogbt  to  be  accomplished  by  the 
amendment,  and  that  the  prohibition  concemlng 
tiie  Introduction  of  liquor  into  Arizona  is  rather 
an  auxiliary  or  as  an  incidental  to  the  better 
accomplishment  of  the  main  design,  ^at  the 
prohibition  of  its  introduction  will  be  contribo- 
tory  to  the  accomplishment  td  the  main  object, 
to  wit.  the  snppresdon  of  the  liquor  traffic ' 

To  this  last  expression  we  may  very  prop- 
erly add:  "The  suppression  of  the  liquor 
traffic  in  the  entire  state,"  for  such  is  tbe 
meaning.  The  evil  intended  to  be  corrected 
by  tbe  prolilbltlon  amendment,  then,  was  the 
evil  wrought  by  the  liquor  traffic  carried  on 
in  every  county  In  tbe  state.  Tbe  transporta- 
tion of  such  liquor  Into  the  state  would  make 
It  accessible  for  traffic,  and  its  accessibility 
to  use  in  traffic  is  present  In  any  county  into 
which  it  is  transported.  The  law  must  have 
been  intended  by  the  legislative  power  enact- 
ing It,  to  opiate  co-eztenslve  wltb  tbe  evil 
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sought  to  comet,  and  giving  effect  to  the 
le^latiTe  Intent,  the  provlalai  must  be  In- 
terpreted to  mean  that  the  liquors  mentioned 
shall  not  be  transported  Into  any  part  of  the 
state,  without  regard  to  county  lines.  That 
the  dtexm  Is  committed  vhea  any  of  the 
UquOTS  are  brought  Into  any  part  <tf  the 
state  of  Arizona,  and  thereby  made  accessi- 
ble to  be  used  In  Nidation  ot  law,  tbeie  can 
be  no  question. 

Where  one  has  the  control  aver  the  whl^, 
as  by  having  it  loaded  la  his  automobile  In 
an  adjoining  state,  for  the  purpose  of  trans- 
portlng  It  to  a  spedfled  point  In  this  state  as 
a  single  transaction,  and  In  carrying  out  su^ 
transacticm  he  brings,  leads,  carries,  puts, 
conducts,  ushers,  or  hauls  such  liquors  Into 
ibe  state,  any  distance,  a  few  feet  or  a  few 
hundred  miles,  as  contemplated,  then  he  has 
introduced  the  whisky  into  the  state.  The 
distance  into  the  state  which  he  succeeds  in 
transporting  the  whisky  is  of  no  effect  other 
than  requiring  greater  or  less  time  and  power 
for  its  BccompUslmient.  Such  time  and  pow- 
er, If  devoted  to  the  accomplishment  of  the 
single  purpose  of  carrying  out  the  orlgloal 
transaction,  as  a  part  of  the  one  transaction, 
are  parts  of  the  original  transaction.  If  the 
transaction  had  in  contemplation  the  mere 
passing  of  the  whisky  over  the  invisible 
state  line,  and  It  was  passed  over  the  line, 
then  the  transaction  commenced,  for  the 
single  purpose,  was  completed,  and  the  re- 
sult is.  the  whisky  was  thereby  Introduced 
Into  the  state.  And,  if  such  introduction  of 
the  whisky  was  for  an  unlawful  purpose,  the 
offense  was  complete  and  triable  in  the  coun- 
ty Into  which  It  was  introduced,  viz,  the  bor- 
der county.  If,  however,  after  the  whisky 
was  passed  over  the  state  line,  In  accordance 
with  the  original  transaction,  and  reached 
its  destination  In  the  border  county,  and 
thereupon  another  or  the  same  i>erson  entered 
upon  another  transaction  by  which  he  under- 
took to  tran8[K)rt  the  same  whisky  into  an- 
other county  of  the  state,  as  a  new  and  sepa- 
rate enterprise,  wholly  Independent  of  the 
original  transaction  of  passing  the  whisky 
over  the  state  line,  then,  such  second  transac- 
tion  would  not  amount  to  the  introduction  of 
the  whisky  Into  the  stat^  because  the  trans- 
action would  have  been  commenced  and  end- 
ed wholly  within  the  state;  If  by  sach  sup- 
posed seomd  transaction  the  whisky  Is  trans- 
ported from  one  conn^.  into  another  county 
(tf  the  state  fbr  the  puipose  of  sale  or  othw 
unlawful  purpose,  the  transaction  may  prop- 
erly be  denominated  an  introductl(»i  of  the 
whisky  into  the  hitter  county,  but  sudi  trans- 
action, whatever  the  purpose,  is  not  Enounc- 
ed as  a  public  offense. 

Intoxicating  llauors  are.  introduced  into  the 
state,  within  the  meaning  of  the  said  amend- 
ment, when  the  liquors  have  been  intentional- 
ly transported  into  the  state  as  the  result  of 
a  transactlmi  set  aa  foot  by  a  single  impulse, 
and  operated  by  an  unlntennlttent  force,  no 


matter  how  long  a  ttme  tt  may  ooc(^)y,  nor 
the  distance  over  which  such  force  may  be 
exerted,  cither  within  or  wlttwut  the  state, 
so  long  as  the  transaction  as  carried  out  re- 
sults in  placing  the  liquors  within  the  terri- 
torial Jurisdiction  ot  the  state.  And*  when 
such  transaction  la  commenced  and  prose- 
cuted with  the  Intention  to  use  such  llquom 
In  the  state  tor  any  unlawful  purpose,  the 
ottenae  is  committed  the  acts  of  transport- 
ing the  whisky  in  crauummattim  of  the  atlffir 
nal  transactlMi.  When  the  whisky,  so  trans- 
ported into  Arizona  as  a  part  of  the  orl^nal 
transactiou,  Is  carried  into  an  interior  coun- 
ty of  the  state,  the  acts  of  transporting  the 
whisky  committed  in  every  county  through 
which  It  may  be  passed  are  parts  of  the  origi- 
nal transaction,  and  therefore  parts  ot  the 
offense.  The  original  transaction  Is  not  com- 
pleted until  the  whisky  reaches  its  destina- 
tion, but  the  offense  is  committed  in  every 
portion  of  the  state  over  which  the  whisky 
is  transported.  If  it  was  transported  In  part 
of  tHe  route  in  one  county,  and  In  part  of 
the  route  In  another  county,  then  the  of- 
fense was  committed  In  part  In  each  coun- 
ty, and  under  paragraph  812  of  the  Penal 
Code  of  1913  may  be  prosecuted  in  either 
county. 

[3]  But  the  appellant  contends  that  the 
offense  Is  not  a  continuing  offense,  and  cannot 
be  committed  in  other  than  a  border  county. 

"A  coDtinuiiig  offense  is  a  traaeactioD  or  a 
(jeries  of  acts  set  on  foot  by  a  stogie  impulse, 
and  operated  by  an  unintermitUmt  forge,  no 
matter  how  long  a  time  it  may  occupy."  Words 
and  Phrases,  voL  2,  p.  1610. 

Assuming  this  Is  a  correct  deflnltion  of 
such  offense,  it  is  quite  clear  that  this  ^^ense 
falls  within  the  class  defined. 

We  are  not  left  entirely  without  precedent 
in  the  consideration  of  this  question  of  place 
of  trial.  The  Supreme  Court  of  Wyoming, 
in  Patrick  v.  State,  17  Wya  260,  98  Pac  588. 
128  Am.  St  Rep.  1109,  has  considered  and 
decided  the  question  for  that  Jurisdiction. 
No  statute  is  cited  in  the  opinion  ot  the 
court  flxhog  the  place  of  trial  at  all,  and  I 
am  constrained  to  believe,  from  my  slight 
examination  ot  the  Compiled  Statutes  of  Wy- 
oming 1910,  that  no  statute  similar  to  our 
statute  (paragraph  812,  Penal  Code  of  Arlso- 
na  1918)  exists  as  a  law  of  that  state. 

In  the  opinion  that  court  says: 

"It  is  further  contended  that  the  district  court 
of  Natrona  county  had  no  jurisdiction  of  the 
fense  for  the  reason  that  Natrona  is  an  interior 
county  and  that  the  offense,  if  conunitted  at  all, 
must  have  been  committtd  in  the  county  whidi 
the  sheep  first  entered.  We  think  the  point  is 
not  well  taken.  It  is  stated  by  counsel  m  argu- 
ment that  the  sheep  were  shipped  by  rail  to  a 
station  in  Natrona  county,  that  being  their  des- 
tination, and  there  ia  nothing  in  the  record  to 
the  contrary.  The  statute  doee  not  attempt  to 
prohibit  shipments  in  that  manner  of  such  she^ 
through  the  state  or  through  any  county,  but 
prohibits  the  bringing  into  any  part  of  the  state 
diseaaed  sheep,  the  effect  of  which  would  be  to 
endanger  the  health  of  its  domestic  sheep." 
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Thus  placing  tbe  decision  upon  tbe  com- 
pleted original  transactloii.  as  8  continuing 
offense.  Tbe  means  of  transportation  by  rail 
is  not  an  element 

In  Brown  v.  State,  17  Ariz.  814.  152  Pac. 
678,  this  court  expresses  tbe  impression  tbat 
our  prohibition  amendment  Is  closely  modelecl 
after  section  2189  of  the  Bevised  Statutes  of 
the  United  States  (Comp.  St  1913.  |  4137). 
The  portion  of  our  law  here  involTed  la  in 
the  exact  words  of  said  section  2139,  with  tbe 
exception  that  the  "state"  is  aubsUtated  for 
the  words  "Indian  country."  The  portion  of 
section  21S9  has  been  Interpreted  by  the 
courts  but  in  one  case,  so  far  as  a  search 
has  rerealed.  In  United  States  Twenty- 
Nine  Gallons  of  Whisky,  45  Fed.  847,  the 
United  States  District  Court  for  the  District 
of  Montana,  Knowles,  J.,  said  on  page  849: 

"In  coDBtrumg  the  statute  nnder  consideratioD, 
we  should  look  at  tbe  object  of  the  same,  and 
tbe  evil  sougtit  to  be  remedied  thereby.  The 
purpose  of  the  statute  was  undoubtedly  to  pre- 
vent the  placing  of  whisky,  or  ardent  or  spirita- 
0U8  liaoora,  in  such  a  place  as  would  make  it  ac- 
cessible to  Indiana" 

Qlvlng  reasons  not  brae  Important,  he  con- 
tinues: 

"  •  •  •  ror  these  reasons  I  hold  that  the 
proper  construction  of  the  above  statute,  as  to 
the  terms,  *no  ardent  spirits  sboll  be  introduced, 
under  any  pretense,  into  the  Indian  country,'  ia 
as  follows:  WbeneTer  such  liquors  are  taken 
into  an  Indian  country,  as  their  place  of  desti- 
nation or -use,  thai  they  have  been  introduced 
into  each  conntry.  In  other  words,  when  such 
liquors  reach  an  Indian  country,  as  the  end  of 
their  Journey,  they  have,  within  the  meaning  of 
tbat  statute^  been  introduced  into  such  coun- 
try." 

This  construction  by  that  court  is  not  bind- 
ing on  this  or  any  other  court,  but  It  has 
reason  In  its  support,  as  giving  effect  to  the 
legislative  intent  and  purpose  for  enacting 
the  law  and  thereby  correcting  and  prevent- 
ing an  evil  existing  or  threatened,  and  un- 
doubtedly places  the  decision  on  the  original 
transaction  as  a  continuing  offense. 

[4]  Appellant's  second  contention  is  tbat 
the  evidence  ia  Insufficient  to  support  a  con- 
viction. In  the  particular  that  aside  from  the 
extrajudicial  admissions  and  confessions  of 
the  accused,  the  corpus  delicti  is  not  estab- 
lished by  evidence.   The  appellant  says: 

"Tbe  corpus  delicti  in  this  case  was  not  the 
possession  of  the  liguw,  but  the  introdueti<Hi  of 
the  same  into  the  state  of  Arisona." 

And: 

"The  offense  was  the  Introduction  into  the 
state  of  Arizona  of  intoxicating  liquor." 

TbB  great  weight  of  authority  ia  against 
the  sufadency  of  an  uncorroborated  extra- 
judicial confession  to  wairant  a  convlctiwi. 
See  Commonwealth  t.  KlUlon.  194  Uass.  163, 
80  N.  El  222,  10  Ann.  Cos.  911.  and  note  to 
Nolan  T.  State,  Ann.  Cas.  19120,  p.  1249,  tcr 
citations. 

Tbe  wd^t  of  authority  la  to  tiie  effect  that 
tbe  corpus  delicti  need  not  be  established  be- 
yond  a  reasonable  doubt  by  evidence  other 
than  an  extrajudicial  confession.  The  courts 


have  differed  as  to  the  application  of  the  rulCb 
and  In  tbe  ext^t  to  which  the  corroborating 
evidence  must  go  to  support  a  convlcUon. 

In  this  case  tbe  evidence,  independent  of 
the  defendant's  admlsslonB,  tends  to  show 
that  tbe  accused  was  on  the  direct  road  from 
the  state  of  California  into 'Arizona ;  that  he 
was  driving  an  automobile  in  an  oj^KMlte  di- 
rection from  California,  Into  Arixona;  tiiat 
the  automobile  was  loaded  with  two  kegs  or 
barrels  and  60  or  60  bottiea,  all  aUed  with 
whisky;  and  that  the  defendant  while  so 
travding  along  tlie  hl^way  in  the  direction 
mentioned  was  stoKted  by  tite  officers  early 
In  tbe  morning  on  the  hi^way  and  placed 
under  arrest  The  Question  Is:  UiA  the  de- 
fendant introduce  the  whisky  found  In  his 
exclusive  possesion  Into  the  state,  as  nndv- 
stood  above?  Immediately  ttie  question  win 
arise:  What  physical  evidence  the  labels  and 
maite  m  tihe  kegs  or  barrds  and  bottles  far- 
ni«hed  as  Indicating  tbe  place  or  places  Id 
which  they  were  filled? 

The  record  furnishes  no  evidence  of  the 
exterior  condition  of  these  barrels  or  ke0i 
and  botties.  Tbe  Stay  properly  inspected  tbe 
barrels  and  some  of  the  bottles  reodved  la 
e^dence,  but  what  evidence  tbe  Inspection 
dlsfdosed  nowhere  appears  in  the  record.  If 
an  inspection  would  diadoie  tliat  tlie  la- 
bels show  evldmoe  of  the  barrels  and  bo^ 
ties  having  been  filled  In  California  or 
other  state  or  foreign  country,  this  would 
be  a  circumstance,  and  when  taken  Into 
consideration  with  the  fact  that  no  whisky 
Is  authorized  to  be  mannfactured  lawfully  In 
Arizona,  the  Inference  may  be  Justly  drawn 
therefrom  that  such  vessels  were  filled  with 
whisky  in  the  place  the  labels  claim,  and 
since  they  were  filled  they  have  been  trans- 
ported Into  the  stata  Such  circumstance, 
with  the  drcumstances  mentioned  above — tbe 
hauling  of  the  whisky  from  the  direction  of 
another  state  Into  Arizona;  the  large  quan- 
tity of  whisky  being  hauled,  and  the  manner 
of  hauling  It — all  these  circumstances  and 
others  shown  in  tbe  record,  when  considered 
together,  Impel  but  one  rational  conclusion, 
and  that  is,  that  the  whisky  was  brought 
from  Gallfomla  Into  Arizona  by  the  person 
in  possession  oi  It  for  an  unlawful  purpose. 

[S]  By  the  drcnmstances  disclosed  by  tbe 
record,  taken  into  consideration  with  the 
circumstances,  we  must  presume  the  Inq>ec- 
tion  of  the  barrels  and  bottiea  disclosed  to 
the  jury,  the  corpus  delicti  was  reasonably 
established  independent  of  the  admissions 
and  statements  made  by  the  accused  at  and 
shortly  after  his  arrest  These  drcnmstaue- 
es.  in  so  far  as  appear  in  the  record,  corrob- 
orate the  accused's  statements.  W«  presume 
the  evince  disclosed  by  the  Inspectlm  also 
corroborated  his  statements,  for  we  cannot 
indulge  a  presumption  tolerating  against  the 
validity  ot  a  judgment  In  the  absence  of 
the  evidence  mentioned,  we  must  itresnme  It 
was  sufficient  for  the  purpose  of  caring  de- 
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fects  In  tbe  erldence  before  as,  otberwlse  1b 
sufficient  to  establish  the  corpus  delictL 

[Ij  I  have  no  doubt  of  the  8afiaciaM7  of 
clrcnmstantlal  evidence  alone  to  eitabUdi  tbe 
connu  delicti  of  the  offense  cbarged.  The 
drcomstanceB  in  eridoaoe  presented  by  tbe 
record  alone  may  not  be  sofficleot  for  that 
purpose,  but  when,  as  here,  evidence  of  other 
dicnmstances  was  considered  by  the  Jury  and 
we  are  left  wholly  to  tbe  fields  of  conjecture 
as  to  what  facts  audi  e^^deoce  toided  to  es- 
tablish, the  law  requires  as  to  go  no  farther 
afield  than  to  presume  that  such  omitted  evi- 
dence completes  the  chain  and  sufficiently 
sustains  the  Judgment  The  record  as  pre- 
sented  with  the  Indisputable  presamptlons 
accompanying  It,  on  appeal,  must  be  consider* 
«d  as  presenting  suffld^t  evidence  of  a  cor* 
pus  delicti  established  to  suMwrt  a  conviction 
Independent  of  the  extrajudicial  statements 
and  admissions  made  by  the  accused,  conse- 
quently the  contention  of  the  appellant  Is  not 
twme  out  by  the  record. 

[J]  The  last  complaint  of  appellant  deem- 
ed worthy  of  serious  discussion  is  that  of  an 
InstructloD  given  the  Jury,  as  follows: 

"I  charge  yoa,  eentlemeD  of  the  jtirj.  that  un- 
der tbe  law  of  the  state  of  Arizona,  if  the  evi- 
dence warrants  it,  you  may  find  the  defeodani 
guilty,  for  the  law  is  that  any  person  who  in- 
troduces into,  or  who  attempts  to  introdtice  into, 
the  state  of  Arizona  any  ardent  spirits,  ale,  beer, 
wine,  or  intoxicating  uquor  of  any  Und,  shall 
be  guilty  of  a  misdemeanor." 

Tbe  reason  at^llant  assigns  why  this  In- 
struction Is  erroneous  Is: 

"That  by  said  instruction  the  jury  were  told 
it  was  their  duty  to  convict  the  appellant  even 
if  he  introduced  said  liquor  into  the  state  for 
a  lawful  purpose,  1.  e.,  for  tbe  personal  use  of 
himself  and  for  tha  personal  use  €t  Jack  EHiott." 

The  instruction  quoted  will  bear  no  such 
construction.  Tbe  court  simply  ttfid  the  Ju- 
ry 'that  under  tbe  law  of  the  state  of  Arl- 
sona,  if  the  evidence  warrants  it,  yon  may 
find  the  defendant  guilty,"  and  sets  forth  the 
law  in  the  language  <k  the  constitutional 
amendment.  Tbe  Instruction  does  not  inti- 
mate, as  contended,  what  effect  the  Jury  must 
give  to  the  evid«ice,  but  clearly  states  that 
under  tbe  law  he  may  be  convicted  if  tbe 
evidence  warrants.  The  use  of  the  word 
"law"  Instead  of  the  words  "  'under  the  In- 
formation* if  the  evidence  warrants  it,"  which 
it  was  the  evident  purpose  to  use,  was  an  un- 
happy selection  of  words.  The  instruction 
in  no  manner  is  dealing  with  the  evidence, 
^t  it  is  dealing  with  the  charge  and  with 
tbe  law  upon  which  the  offense  set  forth  In 
tbe  information  rests.  The  Jury  were  not  in 
effect  ttdd  it  was  their  duty  to  convict  the 
appellant  If  he  Introduced  tbe  liquors  Into 
the  state  for  a  lawful  purpose.  Tbe  Jury 
were  told  that  he  may  be  convicted  of  the 
offense,  "if  the  evidence  warrants  It,"  which, 
of  course,  must  be  understood  as  meaitfng 
that  if  the  evidence  did  not  warrant  a  con- 
viction they  conld  not  convict  him,  bat  must 
acqidt.  Tbe  purpose  for  which  the  60  or 
€0  bottles  of  whisky  claimed  by  the  appel- 


lant were  broni^t  into  the  state  was  not  an 
issue  at  the  trial.  Hie  ai^t^lant  admitted 
that  Elliott  bought  all  of  the  whisky  in  Gall- 
fomia  and  employed  defendant  to  deliver 
It  in  Arizona.  That  as  compensatlcm  to  blm 
for  carrying  the  whisky  to  the  point  of  de- 
livery, the  agreement  to  be  inferred  ttmn 
such  statement  Is  that  he  should  receive  the 
whisky  in  bottles  as  his  pay  for  carriage,  at 
the  t>olnt  of  d^very.  Tbe  ^ect  of  this  Is 
that  appellant  was  engaged  for  a  comddera- 
tlon  to  deliver  whisky  in  Arizona  to  Jack 
Elliott  for  tbe  purpose  of  selling  SO  or  60 
bottles  of  whisky  in  Arizona,  to  tbe  accused, 
to  pay  the  consideration  of  carriage  and  de- 
livery. Under  tbe  law  the  payment  of  a  debt 
or  discharge  of  a  promise  by  paying  In  prop- 
erty is  a  sale  of  snch  property  so  used  In  pay- 
ment or  discharge. 

Tbe  record  is  not  at  all  clear  whether  the 
contract  mentioned  was  reached  in  Arizona 
or  In  some  place  outside  of  Arizona.  The 
record  discloses  that  Jack  Blllott  had  lived 
at  Pbcenlx,  Ariz.,  and  that  the  appellant  was 
seen  at  Pha>nlx  a  short  time  prior  to  tbe 
date  of  his  arrest.  Tbe  defendant  bad  tbe 
whisky  In  bottles  and  In  the  barrels  in  his 
automobile  as  a  single  load  at  tbe  time  of 
his  arrest,  and  at  that  time  no  delivery  of 
the  bottles  of  whisky  had  been  made  to  him 
other  than  tbe  same  delivery  of  the  barrels, 
at  the  place  of  purchase  In  California.  Such 
delivery  was  a  delivery  by  the  seller  to  the 
purchaser,  and  the  ai^llant  received  the 
goods  from  the  seller  for  and  In  behalf  of 
the  purdiaser.  The  whisky  was  carried  from 
the  point  of  receipt  Into  Maricopa  county  as 
the  purchaser's  property,  nothing  to  the  con- 
trary appearing,  and  so  carried,  bis  purchase 
of  the  whisky  In  bottles  was  not  complete 
until  delivery  was  made.  Under  his  agree- 
ment with  Blll<^t,  no  evidence  to  tbe  con- 
trary ai^>earing,  bfs  purchase  of  the  whisky 
was  not  complete  nor  Intended  to  be  complete 
until  the  entire  load  reached  its  destination 
In  Arizona,  notwithstanding  appellant  says 
Elliott  gave  taim  the  whisky.  Hence  the  ad- 
mitted purpose  of  bringing  the  whisky  Into 
the  state  was  to  sell  and  deliver  00  or  60 
botUes  of  whisky  In  discharge  of  the  agreed 
cost  of  carriage  of  2  barrels  of  whisky  into 
Arizona. 

So  far  as  the  necessities  of  this  case  go. 
it  is  Immaterial  what  use  JatA  Elliott  intend- 
ed to  make  of  tbe  2  barrels  of  whisky.  The 
law  was  violated  when  be  caused  the  50  or 
60  bottles  of  whisky  to  be  brought  Into  the 
state  for  the  unlawful  purpose  of  completing 
a  sale  in  Arizona  or  of  completlitg  a  gift 
of  sudi  whisky.  The  person  who  aided  him 
to  so  bring  said  whld^y  into  the  state  know- 
ing the  unlawful  pnrpose  is  equally  guilty 
as  a  principal.  The  purpose  for  which  the 
wblsb^,  at  least,  a  pwtlim  of  It  in  bottles, 
.was  Introduced  Into  tbe  state  was  not  a  fact 
in  Issue,  and  was  not  required  to  be  siSbmlt* 
ted  as  a  special  Issue  for  that  reason.  Tbe 
Instruction  complained  of  is  not  subject  to 
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the  oomplalnt  made,  ma  tor  tbe  reasons  ad* 
vanced.  If  the  issue  existed  at  all  it  was 
not  raised  at  the  trial  by  eridence  or  other- 
wise, but  la  Attt  sa^sted  on  this  ajq^eat 
It  now  comes  too  late. 

We  are  referred  to  Sturgeon  y.  State,  17 
Axlz.  513,  154  Pac.  1050,  as  an  antborlty  sus- 
taining appellant's  contention  In  this  respect 
In  that  case  we  said,  in  speaking  of  the 
sufficiency  of  the  indictment  because  of  its 
ftiUure  to  negative  ai^  exemption  of  a  law- 
ful use  to  which  the  Intoxlcatiog  liquor  was 
Intended  when  brought  Into  the  state,  that: 

"Tbe  iDformation  is  not  objectionable  on  this 
^und.  If  the  point  is  available  at  all,  it  is 
a  matter  of  defense  to  be  taken  advantage  of  by 
evidence  on  the  trial  of  the  case," 

Wblte  this  was  said  by  way  of  argnment 
In  the  Sturgeon  Case,  it  so  clearly  expresses 
the  necessary  manner  of  raising  the  question 
that  It  cannot  be  successfully  disputed.  The 
accused  may,  by  ottering  evidence  tending 
to  show  that  he  introduced  the  intoxicating 
liquors  into  the  state  for  the  honest  purpose 
of  applying  such  liquors  to  a  lawful  use,  and 
if  the  evidence  so  offered  raises  a  reasonable 
doubt  in  the  minds  of  tbe  Jury,  when  consid- 
ered with  all  the  other  evidence  In  the  case, 
as  to  the  lawful  purpose  Intended,  then  it  is 
the  duty  of  the  Jury  to  give  such  defendant 
the  benefit  of  such  doubt,  and  acquit  him. 
This  is  what  we  refer  to  In  the  Sturgeon 
Case  in  speaking  of  the  manner  of  assert- 
ing the  defense  at  the  trial.  In  this  cas^ 
the  appellant  failed  to  assert  such  defense 
as  therein  suggested  be  had  a  right  to  do. 

In  Stansbury  v.  State,  17  Ariz.  535, 155  Pac. 
301,  we  had  the  question  before  us  in  passing 
on  an  instruction  given  and  on  an  Instruc- 
tion refused.  The  court  gave  the  Jury  an 
Instruction  to  the  effect  that  even  though 
they  should  "believe  from  the  evidence  that 
the  defendant  introduced  the  liquor  for  the 
sole  purpose  of  drinking  it,  or  using  it  ft>r 
his  own  personal  use,  and  without  any  pur. 
pose  or  intent  whatever  to  dispose  of,  give 
away,  barter,  exchange  or  sell  the.sald  liquor 
In  any  manner  whatsoever,"  stIU  the  Jury 
would  be  Justified  in  finding  the  defendant 
guilty.  The  court  refused  a  requested  in* 
structlon  which  was  the  converse  of  the  in- 
struction given.  We  said: 

"The  question  as  to  whether  the  appellant 
brought  the  liquor  into  the  i^tate  for  his  personal 
use  IS  a  question  of  fact  to  tie  submitted  to  and 
passed  upon  by  the  jury,  and,  if  sustained  by 
tbe  evidence  in  the  case,  is  a  proper  and  legid 
defense.  TtK  jury  sbould  have  been  so  iaformed 
by  the  instructicHu  of  the  court." 

The  cemt  having  given  the  instruction  con- 
demned, was  sufficient  reason  for  assuming 
that  the  defendant  offered  some  evidence  on 
tbe  trial  taidlng  to  shaw  the  purpose  for 
which  the  liquor  was  Introduced  was  a  law- 
ful one,  otherwise  the  necessity  of  Instruct' 
ing  at  all  would  not  have  existed.  The  ne> 
cestity  to  instract  also  requires  a  substan- 
tially correct  Instruction,  hence  the  failure 
of  the  court  to  perform  its  duty. 

The  instruction  here  ccnnplained  of  did  not 


hare  tbe  effect  of  either  presenting  to,  or 
withholding  from,  tbe  consideration  of  the 
Jury  the  question  of  defendant's  purpose  for 
introducing  the  whisky  into  the  state.  He 
did  not  raise  that  question  at  the  trial  by  of- 
fering evidence  in  support  of  such  defense, 
or  otherwise,  hut  on  the  other  hand  the  state 
introduced  evidence  tending  to  prove  that 
he  had  admitted  that  be  brought  a  portion 
of  the  whisky  Into  the  state  for  the  purpose 
of  paying  his  charges  for  transporting  two 
barrels  of  whisky  into  tbe  state,  which  was 
certainly  an  unlawful  purpose. 

[I]  The  appellant  could  suffer  no  Injury 
from  the  court's  failure  to  instruct  the  Jury 
of  the  defendant's  right  to  interpose  the  de- 
fense of  lawful  purpose,  when  the  purpose 
for  which  he  was  shown  to  have  admitted 
was  unlawful,  and  the  Jury  would  have  been 
compelled  to  disbelieve  defendant'  a  owD 
claims  as  untrue,  in  order  to  give  him  the 
t}eneflts  of  the  possible  defense.  The  Instruc- 
tion given  does  not  have  the  effect  of  misstat- 
ing the  law  for  the  reasons  urged.  These 
reasons  are  not  applicable  to  such  instruc- 
tion. They  are  applicable  to  a  question  of 
failure  of  the  court  to  submit  by  instruction 
such  special  defense.  Such  failure  to  Instruct 
la  not  the  subject  of  complaint  No  sucdi  de- 
fense was  interposed  by  evidence  or  other- 
wise at  the  trial,  and  so  far  as  the  record 
discloses  was  not  attempted  to  be  raised  oth- 
er than  on  appeal  in  this  court  No  error 
was  committed  by  the  court's  failure  to  sub- 
mit such  defense  by  special  instructions,  un- 
der the  facts  of  this  case. 

The  other  questions  raised  by  appellant, 
not  specially  noticed,  all  depend  upon  the 
decision  of  the  above  quesQons,  and  require 
no  discussion  In  detalL 

I  And  no  reversible  error  In  the  record. 
The  whole  case  considered,  I  am  of  the  opin- 
ion the  conviction  is  in  accordance  .with  the 
law,  and  therefore  the  Judgment  should  be 
alBrmed. 

FRANKLIN.  1.,  concurs. 

ROSS,  C.  J.  (dissenting).  The  Information 
lays  the  venue  of  tbe  charge  In  Maricopa 
county,  state  of  Arizona,  and  whether  this  is 
correct  or  not  Is  the  important  and  serious 
question,  as  I  view  It.  Stripped  of  formali- 
ties, the  information  accused  the  appellant— 
"of  the  crime  of  iutroducing  intoxicating  liquw 
into  the  state  of  Arizona,  *  •  •  committed 
aa  follows,  to  wit:  The  said  W.  A.  Reynolds 
on  or  about  the  23d  day  of  December,  1915, 
and  before  the  filing  of  this  informatioa.  at  and 
in  the  county  ot  Maricopa,  state  of  Ariz<Mia.  did 
then  and  there  willfully  and  unlawfully  intro- 
duce into  the  county  of  Maricopa,  state  of  Ari- 
zona, certain  intoxicating  liquor,  to  wit,  whisky, 
contrary  to  the  form,  force,  and  effect  of  the 
CoosUtution  and  the  statute  in  such  cases  made 
and  provided,  and  against  the  peace  and  dignity 
at  the  state  of  Arizona." 

It  Is  the  cimtention  of  the  appellant  that 
the  venue  of  the  alleged  crime  la  in  the  coun- 
ty bordering  the  state  line  into  which  he  first 
brought  tbe  liquor.  If  I  understand  the  con- 
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tentton  of  the  Attom^  General  correctly,  It 
Is  Uiat  tbe  venue  of  the  alleged  offense  is  in 
the  coonty  of  the  state  which  the  appellant 
Intended  as  the  destination  of  the  llanors. 

The  contentions,  it  will  be  seen,  revfdve 
around  the  word  "Introdnce,"  as  it  appears  in 
the  constitutional  amendment,  and  the  de* 
xdalon  depraids  npw  the  oonstractlon  that 
shall  be  giren  to  that  word. 

The  amendment  says: 

"  •  •  •  Intoxicatiiw  liquor  •  •  •  shall 
not  be  *  *  *  introduced  into  the  state  of 
Arisona,"  and  "every  person  who  *  *  *  in- 
trodncea  into    «    *    «    the  state  of  Arizona 

•  •  •  intoxicating  liquor  •  •  •  shall  be 
*uilty,"  etc 

The  language  of  the  prohibition  amend- 
ment left  out  of  the  above  qtiotati<Mi  forbids 
the  manufacture  and  traffic  Id  intoxicating 
liquor,  and  U  an  unquestioned  rightful  exer- 
cise of  the  police  power  of  the  state.  Follow- 
ing the  uniform  line  of  decisions  of  all  the 
courts  of  this  country,  we  so  beld  In  Ghema 
V.  State,  16  Ariz.  344,  146  Pac.  4M,  Ann. 
Cas.  1016D,  M,  and  In  Sturgeon  v.  State,  17 
Ariz.  513.  154  Pac.  1050.  In  the  last  case 
this  court  Bold: 

"Thtee  crimes  are  defined  and  draounced  by 
this  section:  (1)  The  traffic  In  intoxicating  Uq< 
uora;  (2)  the  manufacture  of  intoxicating  liq- 
uors; and  (3)  the  introducing  or  attempt  to  in- 
troduce into  the  state  of  intoxicating  liquors. 
The  offense  with  which  the  appellant  u  charged 
falls  within  the  third  class.  It  is  his  contention 
that  the  provision  of  the  constitutional  amend- 
ment making  it  a  crime  to  introduce  into  the 
state  intoxicating  liquors  is  unconstitutional, 
as  an  attempt  to  regulate  interstate  commerce." 

We  accordingly.  In  that  case,  treated  the 
phase  of  the  prohibition  amendment  affecting 
the  Introduction  of  intoxicating  liquors  Into 
the  state  as  an  attempt  to  regulate  Interstate 
commerce,  and  held  It  unconstitutional,  ex- 
cept In  so  far  as  It  received  aid  from  the 
Webb-Kenyon  Act  (Act  March  1,  1913,  c.  90, 
37  Stat  699  [Comp.  St  1913,  S  8739])  an  act 
of  Congress  which  prohibited  "the  shipment 
or  transportation  of  In- 

toxicating liquor   •   •   •   from  one  state 

•  •  •  into  any  other  state,  •  •  • 
which  •  *  •  Intoxicating  liquor  Is  in- 
tended, by  any  person  interested  therein,  to 
be  received,  possessed,  sold,  or  In  any  man- 
ner used,  either  in  the  original  package  or 
otherwise,  in  violation  of  any  law  of  such 
Btate." 

In  that  case  we  used  the  word  "Introduce," 
or  rather  its  derivative  'Introduction,"  as 
synonymous  with  the  words  "shipment"  and 
"transportation"  found  In  the  Webb-Kenyon 
■  Act,  and  those  words,  It  Is  readily  seen,  per- 
tain to  Intoxicating  liquors  going  "from  one 
state  ♦  •  •  into  any  other  state."  We 
said,  at  page  619  of  17  Ariz.,  page  105S  of 
154  Pac: 

"It  being  settled  that  traffic  in  intoxicating 
liquor  in  this  state  is  a  crime,  it  follows  that 
die  shipment,  transportation  or  introduction  of 
Intoxicating  liquor  into  the  state  with  the  inten- 
tion to  sell,  barter,  exchange,  give  awa;  or  dis- 
pose of,  divests,  under  the  Webb-Kenyon  Act 
■uch  intoxicating  liquor  of  its  interstate  com- 


merce character,  and  leaves  die  state  free  in 

the  exercise  of  its  police  powers  to  dmounce 
such  Introdnction  as  a  crime  and  to  prescribe 
penalties  for  its  commission.  In  other  words, 
one  who  introduces  intoxicating  liquor  into  the 
state  with  the  purpose  and  intention  of  violat- 
ing the  laws  of  the  state  by  disposing  of  the 
pame  may  not  now  interpose  the  defense  that 
he  ia  engaged  in  interstate  commerce,  for  the 
reason  that  the  article  that  he  is  handling  has 
been  divested  of  Its  Interstate  character  by  the 
Webb-Kenyon  Act" 

And  again,  at  page  620  of  17  Ails.,  page 
1053  of  164  Pac. : 

"We  are  of  the  opinion  thot,  when  any  person 
introduces  •  •  ♦  intoxicating  liquor  into 
this  state  with  the  purpose  and  intention  of 
violating  any  law  of  the  state,  •  *  *  such 
person  may  be  punished  for  his  act  as  of  a 
crime." 

The  legal  status  of  Intoxicating  liquors  was 
made  to  depend  upon  the  purpose  for  which 
It  was  brought  or  introduced  into  the  state, 
that  is,  if  it  was  brought  in  for  a  lawful 
purpose,  no  offense  against  the  laws  of 
Arizona  was  committed,  but  If  it  was  brought 
In  for  an  unlawful  purpose,  that  Is,  for  the 
purpose  of  trafBc,  the  act  beoime  an  Intro- 
duction and  a  crime. 

Upon  the  construction  given  to  the  prohibi- 
tion amendment  by  this  court  in  the  Sturgeon 
Case  all  intoxicating  liquor  introduced  into 
Arizona  "from  any  other  state  or  territory 
or  foreign  country"  to  be  and  remain  as  a 
part  of  the  property  of  the  state,  when  in- 
troduced for  an  unlawful  use,  by  virtue  of 
the  Webb-Kenyon  Act,  lost  its  interstate  com- 
merce character  and  became,  at  the  instant 
that  it  crossed  the  state  boundary  line,  sub- 
ject to  the  police  power  of  the  state.  In 
that  case  we  held  that  the  Introduction  of  in- 
toxicating liquor  Into  the  state  from  with- 
out the  state  constituted  a  crime  under  the 
prc^bttioa  amendment  when  the  Introduc- 
tion was  for  an  unlawful  purposa  The 
effort  of  the  constitutional  amendment  was 
to  stop  intoxicating  liquor  at  the  boundary 
line  of  the  state.  The  endeavor  was  to  make 
it  Impossible  for  tt  to  enter  the  state,  and  we 
held,  in  a  modified  sense,  that  the  popular 
edict  was  successful.  This  cnurtruction  of 
our  prohibition  ammdm^it  was  made  possi- 
ble only  through  the  aid  of  the  Webb-Kenyon 
Act,  which  prohibited  the  shipment  or  trans- 
portation of  intoxicating  Uqnors  from  one 
state  into  any  other  state  to  be  there  used  in 
vicdatlon  of  some  law  of  the  state.  But 
for  the  federal  legislation,  or  in  the  absence 
thereof.  Intoxicating  liquors  could  have  been 
shipped  or  transported  or  introduced  Into 
Arizona  and  the  state  would  have  been  Im- 
potent to  prevent  It  It  seems  to  me  that  the 
crime  of  Introducing  Intoxicating  liquors  in- 
to the  state  of  Arizona  is  committed  at  the 
boundary  line  of  the  state,  where  It  Is  first 
brought  Into  the  state,  and  that  the  proper 
venue  of  the  crime  is  the  county  bordering 
on  the  state  line  at  that  point  Paragraph 
S06,  Peaal  Codo,  among  other  ttaingat  vo- 
Tides: 
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-  "Except  M  herein  otlierwiM  provided,  the  ju- 
risdiction of  every  public  offeose  ll  in  uie  coun- 
ty where  it  is  committed." 

The  facts  of  tbls  case  do  not  consUtote  an 
exception  permittinff  the  prosecntlon  of  the 
otTender  outside  of  the  county  in  which  the 
crime  is  committed.  Ttu  offense  is  not  com- 
mitted partly  in  one  county  and  partly  In 
another.  NeiOier  do  the  acts  or  effects 
thereof  consUtuUng  or  requisite  to  the  con- 
summation of  tile  offense  occur  in  two  or 
more  counties.  One  act,  aa  defined  by  the 
prohibitl(m  amendment  and  explained  by  the 
court  in  the  Sturgem  Case,  constitutes  the 
<^ense,  and  that  act  ia  the  introdncdon  of 
intoxicating  Uqoor  into  the  state  from  out- 
side the  state  for  the  purpose  or  with  the 
intention  of  violating  some  law  of  the  state. 
If  Intoxicating  liquor  is  Introduced  into  the 
state  from  without  the  state  fOr  a  lawful 
purpose,  the  Introduction  in  that  instance 
Is  no  offoiae,  and  while  one  may  thus  law- 
fully introduce  Intoxicating  liquors  into  the 
state  of  Arizona  from  without  the  state,  he 
may  not  tiiereafter  traffic  in  such  Uquots  and 
claiiQ  immunity  from  prosecution.  If  any 
one  should  lawfully  hiding  intoxicating  liq- 
uor into  Arizona  and  proceed  to  traffic  in  it, 
he  would  be  guilty  of  a  very  different  offense 
than  that  of  introducing  liquor. 

Under  a  federal  statute  that  made  the  im- 
portation into  the  United  States  of  any  alien 
woman  or  girl  for  the  purpose  of  prostitu- 
tion, or  for  any  otlier  immoral  purpose  a  fel- 
ony, the  Circuit  and  District  Courts  of  the 
United  States  have  held  that  the  Jurisdiction 
of  the  offense  Is  at  the  port  where  the  alien 
woman  or  girl  is  first  lauded,  as  at  the  mo- 
ment of  such  landing  the  offense  Is  fully  con- 
summated. This  has  hem  the  holding,  not- 
withstanding the  destination  of  such  alien 
woman  or  girl  may  bare  been  into  some  In- 
terior state  of  the  Union  and  into  another 
federal  district  than  the  one  where  she  was 
first  landed.  United  States  v.  Krsteft  (D.  C.) 
185  Fed.  201;  United  States  v.  Lair,  193 
Fed.  47,  115  C.  C.  A.  49.  . 

In  United  States  v.  CapeUa  (D.  C.)  169 
Fed.  800,"  the  defendant  was  ehaiged  with 
having  violated  the  federal  statute  which 
made  it  an  offense  "that  any  person  who 
shall  attempt,  by  himself  or  through  another, 
to  bring  Into  or  land  In  the  United  States  by 
vessel  or  otherwise,  any  alien  not  duly  admit- 
ted by  an  immigration  Inspector  or  not  law- 
fully entitled  to  enter  the  United  States." 
The  facts  were  that  the  defendant  brought  a 
minor  child  to  the  United  States  who  was  not 
entitled  to  enter  the  United  States,  landing 
her  first  at  Qie  port  of  New  York;  thereafter 
he  removed  her  to  San  Francisco,  where  he 
was  indicted  and  tried.  It  was  the  conten- 
tion of  tbe  prosecution  that  the  offense  with 
which  the  defendant  was  charged  was  begm 
In  one  Judicial  district  and  completed  in 
another  and  ther^ore  he  could  be  tried  in 
either  district,  the  federal  statutes  so  pro- 


viding. Answering  tills  argument,  the  court 
said: 

"The  offense  charged  In  the  indictment  was 
not  one  begun  at  the  port  ot  New  Tork.  and 
completed  m  this  diatnct,  bat  it  was  entirely 
committed  at  the  port  of  New  York.  It  was 
there  that  the  minor  child,  Pasqualina  Banzoni, 
was  landed  in  the  United  States,  in  violation  of 
the  act  of  S^bniBFT  20,  1007,  and  the  sabse- 
quent  act  of  the  defendant  in  bringing  the  said 
minor  within  the  jurisdiction  of  this  court  is 
no  pert  of  the  offense  of  illegally  brining  her 
into  or  landing  her  in  the  United  States.'^ 

It  se^ns  to  me  that  the  offense  here  cfaai^ 
ed  amUnst  the  appellant  la  begun  and  com- 
pleted la  the  county  bordering  the  state  line 
into  whidi  the  intoxicating  liquor  is  first  in- 
troduced Into  the  state.  It  is  not  committed 
partly  in  one  county  and  partly  in  another. 
The  appellee  cites  one  case  from  Wyomhig 
which  he  claims  supports  the  view  that  the 
venue  was  pn^rly  laid  to  Maricopa  county. 
Patrick  T.  State,  17  Wya  260.  98  Pac  588, 
129  Am.  St  Bep.  UOB. 

Patrick  was  Informed  ^lalnst  fbr  vlolat* 
log  this  statute: 

"It  shall  be  unlawful  for  any  person  to  bring 
into  this  state  any  sheep  infected  with  scab  or 
any  other  infectious  or  contagiouB  disease,  or 
that  have  In  any  manner  beoi  exposed  to  sudi 
disease." 

The  proceedings  against  Patrick  were  had 
in  an  interior  county  of  the  state  and,  against 
the  contention  of  the  defendant,  the  court 
held  that  the  interior  county  had  Jurisdic- 
tion. It  may  be  doubted  whether  the  Ian* 
guage  of  the  statute  will  permit  such  a  con- 
struction,  but  granting  the  correctness  of  the 
court's  decision  on  that  point,  I  do  not  think 
it  ^authority  In  this  case.  The  Wyoming  stat- 
ute was  clearly  within  the  police  power  of 
the  state,  which  power  authorizes  the  state 
to  pass  sanitary  laws  for  the  protection  of 
life  or  property  within  Its  borders  and  to 
prevent  persons  or  animals  suffering  from 
contagious  or  infectious  diseases  from  enter- 
ing the  state.  Reid  t.  Colorado,  187  U.  S. 
137-151,  23  Sup.  Ot  92,  47  L.  Ed.  108 ;  RaU- 
road  Ca  v.  Husen,  95  U.  S.  465-472,  24  Ll  Ed. 
527. 

The  Wyoming  law  Is  not  an  attempt  to 
regulate  Interstate  commerce,  nor  does  it  do 
so,  "but"  as  Is  said  In  the  Patrick  Case,  "is 
rather  a  reasonable  and  necessary  exercise 
of  the  police  power  of  the  state  to  exclude 
from  its  borders  diseased  sheep,  the  introduc- 
tion of  which  would  endanger  the  sheep  indus- 
try of  the  state."  Whereas,  the  act  of  intro- 
ducing Intoxicating  liquors  Into  Arizona  can 
become  an  offense  only  by  reason  of  an  in- 
terstate shipment  being  divested  of  its  In- 
terstate commerce  character  an  act  <tf 
Congress.  The  Wyoming  act.  finds  sanction 
in  the  police  power  of  the  state  only.  Ours 
is  depoident  for  vitality  upon  coordlnathig 
congressional  legislation. 

It  is  well-setUed  law  that  the  acts  and 
things  alleged  in  an  indictment  or  informa- 
tion (Aaracterize  and  identify  the  offense 
rather  than  the  name  ascribed  to  Chose  acta 
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In  the  Informal  ^rt  of  m<Si  tDatniments. 
Indeed  the  name  glTen  Is  nnlmportaot  and 
may  be  entirely  disregarded.  People  t. 
Pliipps,  39  CaL  828.  The  Information  In  this 
case  names  the  offense  charged  against  the 
aroellant  as  "the  crime  of  Introducing  Intoxl* 
eating  liquor  into  tlie  state  of  Arizona.** 
That,  however.  Is  the  only  expres^n  In  the 
Information  that  tends  afflrmatlTely  or  other- 
wise to  show  that  the  intozlcatlncr  liquor  was 
Introduced  Into  the  state  from  without  the 
state.  There  Is  no  poelttre  or  affirmative 
allegation  that  the  whl^  whicdi  the  aivel- 
lant  Is  chained  to  have  Introduced  'into  the 
county  of  Marietva,  state  of  Arizona,"  was 
brought,  shipped,  transported,  or  Introduced 
Into  the  state  from  without  the  state.  If 
the  pleader  Intended  by  the  allegations  of  the 
Information  to  assert  that  the  whisliy  was 
Introduced  into  Maricopa  county  from  some 
point  outside  of  the  state,  the  court  would  be 
compelled  to  take  Judicial  notice  that  it  was 
first  Introduced  into  some  other  county  of  the 
state  before  It  was  Introduced  into  Maricopa 
county.  I  think  that  the  lauguage  of  the 
Information  falls  to  show  that  the  liqaor  was 
an  Interstate  Introduction.  Therefore  It  does 
not  conform  with  the  requirements  of  section 
036  of  the  Penal  Code,  in  that  it  is  not  direct 
and  certain  as  regards  "the  particular  cir- 
cumstances of  the  offense  charged,"  and  fails 
to  show  facts  "necessary  to  constitute  a  com- 
plete offense."  On  the  other  hand,  should  It 
be  considered  that  the  information  states 
&cts  sufficient  to  constitute  a  public  offense, 
it  clearly  shows  that  the  offense  was  com- 
mitted In  some  other  county  than  Maricopa 
county,  and  that,  therefore,  the  venue  Is  not 
proi>erly  laid. 

For  these  reasons,  I  am  of  the  opinion 
that  the  Judgment  of  conviction  should  be 
reversed,  and  the  cause  remanded,  with  di- 
rections that  the  case  be  dismissed. 


(M  Arte.  408)  ' 

McCALL  V.  STATE.   (Or.  402.) 

(Supreme  Court  of  Arizona.    Dec  22,  1916.) 

GAiaHO  4=a98<4)— BVIDENOE. 

In  a  prosecution  under  Pen.  Code  1913,  { 
821.  for  conducting  a  gambling  device  known 
as  "pari  mutuel,"  conviction  set  aside. 

p:d.  Note.— For  .other  cases,  see  Gaming, 
Cent.  Dig.  f  294;  Dec.  Dig.  «^98(4).l 

FranUin,  J.,  dissenting. 

Appeal  from  Superior  Court,  Maricopa 
County ;  B.  G.  Stanford,  Judge. 

S.  W.  McCall  was  convicted  of  a  crime  of 
carrying  on  a  banking  or  percentage  game. 
In  violation  of  section  321  of  the  Penal  Code 
of  Arizona  of  1913,  and  adjudged  to  pay  a 
One  of  $50  as  punishment  therefor.  From  the 
Jodgment  of  conviction,  and  from  an  olrder 
refusing  a  new  trial,  he  now  appeals.  Judg- 
ment vacated,  and  cause  remanded,  wttb  li^ 
atnictlooB. 


O.  P.  Bullard  and  Iiswls  T.  Carpoiter,  both 
of  Phcenlx,  for  appellant  Wll^  F.  Jones, 
Atty.  Gen.,  Leslie  C.  Hardy  and  Geo.  W,  Har- 
ben,  Asst  Attys.  Gen.,  and  O.  M.  Gandy,  Ga 
Atty.  of  Haricc^  County,  of  HubdIz,  fbr 
the  State. 

CTTNiaNGHAM,  J.  Appellant  contends 
that  the  Information  f^  to  state  facts  suf- 
ficient to  charge  a  public  offense,  and  the 
court  erred  In  overruling  appellant's  demur- 
rer based  on  that  ground. 

Omitting  the  fonnal  allegatlqns,  ttie  chaf- 
ing portion  of  the  Information  Is  as  follows: 

"The  said  S.  W.  McCall.  •  •  •  on  or 
about  the  Stti  day  of  November,  1916.  and  be- 
fore the  filing  of  this  information,  at  and  in  the 
county  of  Maricopa,  state  of  Arizona,  did  then 
and  there  willfufly  and  unlawfully  carry  on, 
open,  coaduct  and  cause  to  be  opened  a  certain 
banking  and  percentage  game  commonly  known 
as  French  pool  or  pari  mutueL  which  said  game 
was  then  and  there  played  with  a  certain  device, 
to  wit.  a  betdng  machine  commotdy  known  ana 
called  by  the  name  of  French  pool  or  pari  mu- 
tuel  machine,  which  game  was  then  and  there 
played  for  money,  checks,  credits  and  other  rep- 
resentatives of  value.  •  •  *  Ctuitrary  to  the 
form,"  etc; 

The  Information  Is  drawn  under  section 
321,  Penal  Code  of  Arizona  of  1913,  wblch  is 
as  follows: 

"Every  person  who  shall  deal,  carry  on,  or 
open,  or  cause  to  be  opeDcd,  or  who  snail  con- 
duct, either  as  owner,  proprietor,  or  employ^, 
whether  for  hire  or  not  any  banking  or  per- 
ocntage  game  whatsoever  plaved  with  cards, 
dice  or  any  other  device,  whether  the  sami!  be 
played  for  money,  checks,  credits,  or  any  other 
representatives  of  value,  *  *  *  ehall  be 
guilty,"  etc 

The  Information  substantlaUy  charges  the 
offense  of  conducting  a  hanking  or  percentage 
gome  played  with  a  device  commonly  called 
a  "French  pool,"  or  "pari  mututi,"  machine. 
'  The  Information,  though  Inartlfldally 
drawn,  Is  probably  sufficient,  If  sustained  by 
the  evidence.  The  machine  is  described  by 
the  name  by  which  it  Is  oommmily  known. 
The  manner  of  playing  tlK.  game  by  the  use 
of  the  machine  motioned  Is  not  apparent 
fnxD  the  information.  The  court,  as  a  l^al 
proposition,  may  not  take  noUce  of  the  game 
referred  to  and  of  the  method  of  using  such 
machine  in  playing  the  game.  In  the  absence 
of  auctions  setting  forth  such  Acts,  and 
therefore  the  court  cannot  say,  as  a  matter 
of  law,  that  a  banking  or  percentage  game 
condemned  by  the  statute  could  not  be  play- 
ed with  a  pari  mutuel  machine  such  as  the 
accused  is  charged  by  the  informatton  with 
opening.  After  conviction  I  will  consider 
the  Information  sufficient  to  diarge  a  public 
offense  under  the  statute  and  put  the  accused 
upon  his  defense.  I  do  not  wish,  however, 
to  be  understood  as  approving  ttie  form  of  the 
information  for  a  precedent  for  general  use. 

The  appellant  complains  that  the .  court 
erred  In  denying  his  motion  to  dismiss  the 
charge  upon  the  grounds  that  the  evidence 
was  insufficient  to  warrant  a  conviction. 
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The  cause  was  tried  by  the  court  without 
a  Jury,  apou  an  agreed  statement  of  facts; 
consequently,  the  evidence  Is  without  conflict, 
and  if  substantial  evld«ice  In  support  of  the 
material  allegations  of  the  informaUoD  ap- 
pears in  the  record  the  judgment  of  convic- 
tion must  be  sustained  on  this  appeal.  With 
the  weight  of  the  evidence  this  court  has 
nothing  to  do.  That  Qu^ion  Is  for  the  low- 
er court. 

Hie  facts  shown  by  the  record  are:  That 
on  the  8th  day  of  November,  1915,  before  a 
home  race  commenced  on  the  race  track  at 
the  foir  grounds  in  Maricopa  county,  Ariz., 
the  accused  produced  a  device  commonly 
called  a  "pari  mutuel"  machine.  The  accus- 
ed furnished  tickets  to  bettors  who  desired 
to  lay  bets  on  the  proposed  horse  race  about 
to  start.  The  bettor,  taking  a  ticket,  named 
the  horse  selected  by  him  to  win  the  race, 
and  delivered  $2  to  the  accused  at  the  time 
of  receiving  the  ticket.  The  tickets  furnish- 
ed the  bettor,  by  the  accused,  bore  the  name 
of  the  bonie  selected  by  the  bettor  to  win 
the  race.  The  accused  caused  such  ticket, 
furnished  by  him,  to  be  registered  on  the 
machine  and  closed  the  machine  when  the 
race  started,  and  held  all  the  money  given  to 
him  in  exchange  for  all  the  tickets  until  the 
result  of  the  race  was  declared.  The  ma- 
chine registering  the  tickets  furnished  the 
bettors  recorded  the  total  number  of  tickets 
furnished,  and  the  number  of  tickets  furnish- 
ed naming  each  horse  in  the  race  to  win. 
When  the  result  of  the  race  was  known,  the 
accused  dedu<?ted  10  per  cent,  from  the  total 
sum  of  money,  so  in  his  hands,  as  his  com- 
misstori,  and  divided  the  balance  of  such  sum 
among  the  holders  of  the  tickets  bearing  the 
name  of  the  horse  declared  the  winner  of 
the  race.  The  accused  "did  not  wager  any 
money  upon  the  result  of  the  race  and' 
*  *  *  the  division  of  the  money  Is  not  de- 
termined by  the  pari  mutuel  machines,  or  by 
the  owners  or  operators  thereof,  bat  by  the 
result  of  the  horse  race,  but  that  the  machine 
merely  Indicates  the  number  of  tickets  sold 
upon  the  different  horses  in  the  race  and  the 
operators,  and  owners  of  the  machine  mere- 
ly divide  the  money  paSA  In  for  tickets  less 
melr  commlssloa." 

The  trial  court  held  in  effect  that  such 
tads  constitute  the  carrying  on  of  a  banking 
or  percentage  game  played  with  a  device  oth- 
er than  with  cards  or  dice  for  m<mey,  checks, 
or  other  representatives  of  value,  by  the  ac- 
cused, and  he  was  therefore  guUty  of  a  viola- 
tlon  of  section  821  of  the  Penal  Code  of  Arl- 
sona'of  1918,  and  adjudged  that  he  be  pun- 
ished  therefor*  accordingly. 

The  question  Is  whether  the  accused  by  the 
use  made  of  the  machine,  as  described  In  the 
statement  of  facts,  violated  the  criminal  law 
and  thereby  Incurred  the  penal^  prescribed 
py  section  821  of  the  Penal  Code.  In  other 
words,  Is  the  accused  guilty  ot  conducting  a 
gambling  game  played  with  any  device  oth- 
er than  with  cards  or  dle^  by  the  operation 


of  his  pari  mutuel  machine,  In  ret^stering 
tickets  sold  by  him  to  the  bettors  on  a  hone 
race? 

Certainly  holding  the  stake  is  not  playtag 
a  game.  Dividing  the  stake  and  paying  It 
out  to  the  several  winners  is  not  playing  a 
game.  Holding  a  oommlsslon  for  the  serv- 
ices rendoed  In  the  transaction  Is  not  play- 
ing a  game.  Neither  can  the  furnishing  of 
the  tickets  be  considered  as  playing  the  gam& 
Under  the  evidence  the  game  played  was  the 
horse  race.  The  bets  were  laid  on  the  result 
of  that  contest  If  a  horse  race  may  be 
considered  a  game  and  a  gambling  device,  as 
some  courts  have  affirmed  and  others  denied, 
yet  the  accused  is  not  charged  with  playing 
a  game  with  horses  running  on  a  prepared 
track  as  gambling  devices.  The  specific 
charge  Is  that  he  conducted  a  gambling  game 
by  the  use  of  a  pari  mutuel  machine  as  a 
device.  Clearly,  then,  the  horse  race,  the 
tickets  sold,  the  pooled  funds  In  the  accus- 
ed's hands,  his  commissions,  and  the  division 
of  such  funds  and  bis  paying  them  out  to 
the  persons  entitled,  are  not  involved  in  this 
charge,  because  be  Is  not  charged  with  con- 
ducting a  horse  race  game  in  tbe  first  place; 
and,  in  the  second  place,  those  things  which 
he  did  In  the  premises  do  not  amount  to  con- 
ducting any  game  whatever. 

If  the  charge  has  been  maintained  by  the 
evidence,  then,  such  evidence  showing  that 
the  accused  registered  the  tickets  sold  by 
him  to  tbe  bettors,  and  kept  a  record  of  such 
tickets  by  means  of  the  machine,  is  the  only 
evidence  supporting  the  charge  that  tbe  ac- 
cused conducted  a  gambling  game  by  means 
of  a  device  other  than  with  cards  or  dice, 
to  wit,  a  pari  mutuel  machine.  To  hold  that 
such  erid^ce  is  suflSt^t  to  support  tba 
charge  of  a  public  offense  condemned  by  our 
statute  would  to  my  mind  be  wholly  atward. 
The  accused  is  not  charged  with  betting  on 
the  horse  race.  Hie  record  is  dear  that  he 
wagered  nothing  upon  the  result  of  the  race. 
Had  he  been  charged  with  gambling  on  the 
horse  laiob,  tbe  eTidratoe  clears  blm  of  that 
charge,  unless  he  by  Us  acts  became  an  ac- 
cessory. In  wbldi  event  we  may  have  been 
called  upon  to  d^ennlne  whether  the  law 
condemns  as  a  crime  betting  on  horse  races; 
but  such  question  Is  not  here  presented,  and 
until  such  question  Is  propwly  before  this 
court  we  may  not  declare  an  OK^nion  thereon. 
I  am  <^  the  oplnkm  that  the  ei^denee  Calls 
to  support  tbe  allegatitms  of  tbe  Information. 

For  these  reasons  X  am  of  opinion  that  tbe 
Judgment  of  conviction  should  be  vacated,  the 
cause  remanded,  with  instructions  to  dismiss 
the  cause  and  discbarge  tbe  defendant 

BOSS,  C.  J.  I  concur  In  the  dlsposltitm  of 
this  case  as  directed  by  Justice  CUNNING- 
HAM,  but  feel  that  I  should  give  my  reasons 
therefor,  inasmuch  as  I  do  not  approve  of  all 
that  Is  said  by  my  learned  Associate. 

I  do  not  think  the  count  at  the  informatioo 
up<Ht  which  tbe  appelant  ma  oonTlcted 
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states  a  pnbllc  offense,  and.  If  that  be  true, 
our  opinion  shoQld  be  limited  to  a  dcdston 
of  that  qnestlon.  The  statute  (section  321, 
Penal  Code  1913)  prohibits  banbtng  and  per- 
centage games  of  every  kind  played  with 
cards  or  played  with  dice  or  played  with  any 
other  device.  The  statute  particularizes  the 
Instrumentalities,  to  wit,  cards  and  dice, 
with  which  some  of  the  games  forbidden  may 
be  played.  Experience  teaches  that  those 
who  have  a  penchant  or  pastdon  for  gambling 
are  very  Ingenious  in  Inventing  new  devices 
and  contrivances  with  which  to  gratify  their 
appetite  for  gambling,  and  at  the  same  time 
evade  the  letter.  If  not  the  spirit,  of  the  law, 
and  the  lawmakers,  familiar  with  this  well- 
known  fact,  after  mentioning  banking  and 
percentage  games  played  with  cards  and  dice, 
antidpatliig,  likewise  prohibited  banking  and 
percentage  games  "played  with  •  •  •  any 
other  device."  The  games  prohibited,  then, 
are  those  played  with  named  devices,  to  wit, 
cards  and  dice,  and  those  played  with  un- 
named devices. 

The  information  names  the  game  played 
by  appellant  as  French  pool  or  pari  mutuel, 
and  the  device  with  which  the  game  is  said 
to  be  played  is  "a  betting  machine  commonly 
known  and  called  by  the  name  of  French 
pool  or  pari  mutuel."  Neither  the  game  nor 
the  InstmmentaUtlea  with  wtAcb  it  Is  played 
Is  further  described  in  the  information. 
Within  and  of  Itself,  and  the  human  factor 
which  Is  always  present  In  gambling,  the 
game  Is  allied  to  be  played.  If  a  banking 
or  percentage  game  can  really  be  played  with 
a  pari  mutnel  machine,  then  the  Information 
is  sufficient  20  Gyc.  SSO  and  881,  deOnes 
a  "game"  as  follows: 

"A  'game'  has  been  defined  as  any  sport  or 
amusement,  public  or  private.  It  indudes  physi- 
cal contests,  whether  of  man  or  beast,  when 
practiced  for  the  purpon  of  deciding  wagers,  or 
tor  the  purpose  of  diversion,  as  well  as  games  of 
hazard  or  skill  by  means  of  instruments  or  de- 
vices." 

The  game  prohibited  by  the  statute  Is  not 
only  a  game,  but.  It  is  a  gambling  game;  It 
must  "be  played  for  money,  checks,  credits 
or  other  representative  of  value,"  "Gaming" 
or  "gambling"  Is  deflned  to  be: 

'"The  risking  of  money  or  other  property  be- 
tween two  or  more  persons  on  a  contest  of 
chance  of  any  kind  where  tme  must  be  the  loser 
and  the  other  the  gainer." 

Where  the  game  Is  played  with  cards,  the 
cards  ttaemselTOB  detexmlne  who  Is  the  win- 
ner and  who  the  loser.  ^nUs  Is  likewise  true 
with  dice.  An  Information  diarglng  that  the 
gambling  was  with  cards  or  dice  or  with  any 
other  well-known  Instramentality,  which  In 
and  of  Itself  determines  the  contest,  would 
donbUess  state  a  public  offense  under  the 
statute.  As  was  said  in  the  case  of  ^ople 
Engeman.  129  App.  Dir.  462,  U4  N.  T. 
Stipp.  174;  Id.,  196  N.  Y.  691.  89  N.  £.  1107: 

**This  is  the  test:  Whether  the  Implenkent  or 

device  is  used  in  determining  who  shall  win  or 
lose;  whether  it  is  an  integral  part  of  the  ac- 
tual cunbling.   A  'gambling  device'  is  defined 


(20  Cyc.  871)  as  an  Inveatfon  often  need  to  de* 
tennine  the  Question  as  to  who  wins  and  who 
loses,  that  risk  their  money  on  a  contest  or 
chance  of  any  kind ;  anything  which  is  used  as 
a  means  of  playing  for  money  or  other  thing  of 
value,  so  that  the  result  depends  more  largely  on 
chance  than  skill.* " 

If  the  pari  mutuel  machine,  with  whteh 
It  is  alleged  the  appellant  played  a  gambling 
game,  decides  or  detramlnea  who  shall  win 
or  who  shall  lose^  it  Is  one  of  the  "devices" 
prohibited  by  the  etatate. 

"Paris  mntuels"  Is  defined  by  the  Standard 
Dictionary  as  follows: 

'  "A  pool  in  betting,  as  In  a  horse  race.  In 
which  each  bettor  lays  a  fixed  sum  on  the  con- 
testant tliat  he  selects,  and  those  who  choose 
the  winners  divide  the  entire  stake,  less  the 
percentage  of  the  persna  who  farnl^hes  the 
pool  tickcu;  lltetally,  mutual  bets." 

This  definition  ts  descriptive  of  the  game 
known  as  "pari  mutnel,"  and  not  of  the  pari 
mutuel  machine  used  by  the  bettors  In  regis- 
tering their  bets.  The  game  as  defined  might 
well  be  played  without  any  machine  what- 
ever. *'The  person  who  famishes  the  pool 
ticket,"  as  easily  conceived,  might  do  so 
without  the  aid  of  any  automatic  machine 
or  apparatus  whatever;,  he  could  use  his 
hat  or  any  other  receptacle  In  whlcii  to  de- 
posit the  bets  and  give  a  written  receipt  to 
each  bettor  for  the  amount  of  his  bet  and  the 
horse  of  his  backing.  From  his  hat  or  a 
bucket  or  a  basket  the  stake  could  be  dis- 
tributed among  the  winners,  less  a  percent- 
age. Neither  the  receptacle  In  which  the 
bets  are  deposited  nor  the  tickets  issued  to  a 
ijettor,  nor  both  combined,  would  in  the  least 
determine  who  was  the  winner  or  who  the 
loser;  nor  can  It  be  said  that  the  person 
who  pre&ides  over  the  receptacle,  and  who 
Issues  the  po(^  tickets  or  receipts,  either 
bets  or  determines  the  bets  that  are  made. 
The  pari  mutuel  machine  and  the  proprietor 
thereof  and  the  functions  that  they  each 
perform  are  stated  In  the  stipulation  of  the 
parties  as  follows: 

"Said  pari  mutuel  machine  is'  an  indicator 
of  the  number  of  tickets  sold  on  each  horse  in 
a  horse  race ;  not  only  an  itemiser  but  a  total- 
izer of  said  tickets.  That  the  tickets  are  two 
dollars  ($2.00)  apiece.  At  the  time  of  the  pur- 
chase of  a  ticket,  the  man  who  sdls  it  calls  out 
the  name  of  the  horse  the  ticket  was  pnrdiased 
on  to  the  man  who  operates  the  indicator  or  ma* 
chine;  said  man  registering  the  ticket  sold. 
That  the  pari  mutuel  machine  registers  like  an 
automatic  turnstile  the  number  of  tickets  sold 
upon  eat^  horse,  and  also  rwisters  the  total 
number  of  tickets  sold  upon  the  race.  At  the 
moment  the  race  starts  the  machine  is  closed 
and  no  more  tickets  are  sold  upon  the  race. 
After  the  race  is  run  and  the  result  dedared,  all 
money  taken  in  by  the  seller  of  tickets  is  evenly 
divided  among  those  people  who  purchased  tick- 
ets on  the  winning  horse  less  ten  per  cent. 
(10%)  which  is  deducted  by  the  operators  of 
the  machine  as  their  commission.  That  the 
owners  and  operators  of  the  machine  did  not 
wager  any  money  upon  the  result  of  the  race 
and  that  the  division  of  the  money  is  not  deter- 
mined by  the  pari  mutuel  machine  or  by  the 
owners  or  operators  thereof,  but  by  the  result  of 
the  horse  race  and  that  the  machme  merely  in- 
dicates the  number  of  tickets  sold  upon  the 
different  horses  in  the  race  and  the  operators 
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and  owners  of  the  maefaine  merelr  divide  the 
money  paid  in  for  tickets  less  their  commis^on/ 

A  pari  mntod  machine,  it  would  .seem, 
differs  from  the  crude  and  primeval  method 
<a  registering  bets  Instanced  above  princi- 
pally, in  this:  It  is  antomatlc ;  it  Is  quitter, 
and  free  from  mistakes.  Because  of  ttiis 
facility  in  operation,  it  is  doubtless  more  at- 
tractive and  alluring  to  persons  desiring  to 
place  bets  on  ccmtests,  sudi  as  horse  radng 
and  events  of  that  kbd.  It  has  a  tendency 
to  emphasize,  stabilize,  and  encourage  the 
evil  of  gambling;  its  business  Is  to  Invite, 
oicourage,  and  fiudlltate  wagering  upon  horse 
racing, 

Notwithstanding  all  this,  the  proprietor 
and  owner  of  the  madilne  and  the  machine, 
while  forming  the  nucleus  of  a  betting  crowd, 
do  not  pla^  the  game  of  horse  ra<^g;  It 
is  the  crowd  that  plays  the  game;  the  pro- 
prietor and  the  machine  bold  the  pool  and 
distribute  It  after  the  race  to  the  winners, 
retaining  a  percentage  for  their  services. 
The  machine,  in  and  of  Itself,  does  not  deter- 
mine who  wins  or  loses.  It  might  be  used 
in  connection  with  any  physical  contest, 
whether  of  man  or  beast,  as,  for  Instance,  In 
registering  bets  on  foot  races  or  boxing  or 
Jumping  matches,  on  baseboll  contests,  or  on 
horse  raclns  or  trotting  races.  In  all  these 
cases,  however,  the  winner  Is  determined, 
not  by  the  pari  matuel  machine,  but  by  the 
contestants — ^the  men  or  horses.  It  will  be 
seen  therefore  that  the  pari  mutuel  machine, 
while  used  In  connection  with  gambling.  Is 
not  a  device  wlilch  determines  who  shall  win 
or  lose  and  is  not  a  device  with  which  a  game 
Is  played ;  It  Is  an  instrumentality  employed 
by  those  gambling,  but  It  Is  not  a  device  men- 
cloned  In  the  statute  with  which  a  game  is 
played. 

The  stipulation  clearly  shows  that  the  game 
In  this  instance  was  a  horse  race,  and  the 
courts  ha^-e  disagreed  as  to  whether  horse 
racing  is  a  game  or  not  We  think  those  that 
hold  that  it  la  are  not  only  in  the  majority, 
but  are  sumxated  by  tlu>  better  reastming. 
James  t.  State,  4  Okl.  Or.  587.  112  Pac.  944, 
34  L.  B.  A.  (N.  S.)  S15. 140  Am.  St  Bep.  693; 
James  r.  State  (OkL  Gr.)  113  Pac.  226.  33 
Ii.  B.  A.  (N.  S.)  827.  And  taking  that  view  of 
tbe  case,  we  find  tliat  there  wen  people 
gambling  on  horses  and  that  the  appellant 
was  not  one  of  them.  He  was  merely  n^ia- 
terlng  the  -bets  and  acting  aa  rtakeholder  for 
the  bettors,  using  the  machine  to  facilitate 
his  labors.  True,  he  kept  a  percentage  of 
every  bet  made,  and  if  the  pari  mutuel  ma- 
chine was  the  arUter  of  the  contest,  or  in 
and  of  Itself  determined  who  was  the  winner 
or  loser,  be  would  be  within  the  statute,  and 
the  informatlDn  would  be  snffl<dent 

A  pari  matnei  madilne  is  as  innocuous  In 
and  of  itself  as  a  foro  table  without  cards, 
a  roulette  table  withont  the  Ivory  balls,  a 
stein  without  beer,  a  goblet  without  wine. 
These  are  alike  harmless  witliout  tlie  compi». 


meat  of  fairs,  balls,  beer,  and  wine.  So  like- 
wise Is  the  pari  mutuel  machine  without  the 
horse  race  or  other  contest  of  chance. 

It  la  plainly  absurd  to  say  a  game  o< 
chance  can  be  played  with  a  pari  mated 
machine  in  and  of  Itself,  and  yet  that  is  what 
the  information  cbargee.  It  Is  as  reaacmabl* 
to  say  faro  may  be  played  with  a  faro  table 
alone;  roulette,  with  a  roulette  table  aloDe; 
beer  drunk  ttom  an  onpty  ateln;  or  wine 
from  an  empty  goblet 

There  must  be  a  contest  of  chance  of  sods 
kind  before  the  pari  mutuel  machine  Is  usa- 
ble, and  it  must  be  c^rated  in  connectioD 
with  the  contest  of  chance.  The  count  oC  the 
Infoimation  upon  wlil<^  appelant  waa  cob- 
vlcted  is  silent  aa  to  any  cmteat  of  dbance. 

The  power  to  say  what  acta  <h>  omtssioDB 
shall  constitute  a  crime  and  be  punished  li 
entirely  with  the  l^ialatlve  d^taitment.  It 
may  limit  or  extend  the  law  in  that  regard  as 
it  choosea.  It  Is  the  only  department  of  the 
state  vested  with  the  right  and  power  to 
deSne  crimes  and  fix  punishments.  It  may 
make  all  gambling,  of  whatever  kind  or  na- 
ture, a  crime.  In  the  exercise  of  the  police 
power  for  the  public  morals,  it  Is  all  power- 
ful. It  might  have  made  it  a  crime  to  bet  oa 
horse  racing  or  baseball  contests  or  foot  rac- 
ing, but  it  has  not  seen  fit  to  do  sow  It  might 
have  made  it  a  crime  to  keep  and  operate  a 
pari  mutuet  machine  or  any  machine  or  ap* 
paratos  used  in  connecttm  with  gamUInft 
but  It  has  not  done  so. 

It  is  useless  to  say  that  courts  cannot  make 
laws  or  supply  deficiencies  or  omlssltms  in 
laws  made  by  the  Legislature.  When  their 
Jurisdiction  is  Invoked  In  a  proper  case,  it 
is  their  duty  to  interpret  and  construe  the 
law  as  they  find  It  The  question  for  this 
court  to  decide  in  thla  case  is  whether  the 
facts  set  forth  In  the  count  of  the  informa- 
tion npon  whic^  the  appellant  was  convicted 
constitute  a  public  offense.  It  is  not  whether 
what  the  appellant  actually  did  constltntes 
a  crime  under  the  law  or  not,  but  whether 
the  facts  set  forth  In  the  informatlan  make 
out  a  crime.  It  is  so  clear  to  my  mind  that 
the  facts  charged  do  not  constitute  a  puUle 
offense  that  I  would  have  to  do  violence  to 
my  conscienoe  in  order  to  aostatn  tlie  Infw- 
matiou. 

An  information  or  indictment  must  contain 
"a  statement  of  the  acts  constituting  the  ot- 
fense  in  ordinary  and  concise  language. 
*  *  *"  SecUon  934,  Penal  Code  1913. 
An  inspection  of  the  count  (tf  the  Infonnatioa 
upon  which  appellant  waa  convicted  dladoees 
that  it  does  not  aet  forth  auffldent  acta  to 
constitute  an  offense.  The  acta  alleged,  in 
and  of  themaelvea,  do  not  ahow  that  Mppii- 
lant  was  playing  a  game  with  a  device  that 
determined  who  was  the  loaer  or  the  winner. 

FBANEUN,  J.  (dissenting).  I  cannot 
agree  with  the  court  in  the  disposltlmi  made 
of  this  case.  This  proceeding  la  technically 
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what  la  known  as  an  "agreed  case."  While 
It  is  criminal  In  its  form,  tt  is  brou£ht  for 
tbe  purpose  of  obtaining  the  opinion  of  the 
court  as  to  whether  or  not  what  is  commonl; 
known  as  race-track  gambling  is  permissible 
through  the  operation  of  the  pari  mntnel 
system  of  betting.  It  is  obvious  from  an 
examination  of  the  record  presented  that  the 
end  sought  is  not  adjudication  by  the 
court  of  the  guilt  or  Innocence  of  the  defend- 
ant, but  a  Judicial  expression  which  will  de- 
termine whether  resorts  may  be  maintained 
In  this  state  for  public  gambling  at  race 
tracks  provided  the  plan  adopted  Is  a  pooling 
sclieme  with  a  pari  mutuel  machine  and  oper- 
ator, race  track,  horse  races,  and  other  para- 
I)bernalia  as  essentials  of  the  project.  In 
the  brief  <d  the  Attorney  General  supple- 
moitlng  that  of  tlie  defendant  in  favor  of 
reversing  the  judgment  of  conviction,  the 
matter  is  thus  frankly  stated: 

"The  cause  is  snbmitted  to  the  court  upon  the 
briefs  of  appellant  and  respondent,  for  toe  pur- 
pose of  haling  this  court  definitely  pass  upon 
the  question,  bo  that  those  interested  in  the 
pari  mutuel  machine,  so  far  as  they  may  be 
eondiiciv«  to  encouraging  borae  racing  with- 
in the  state  of  Arizona,  may  be  advised  of  their 
rights  to  operate  such  machines  with  impu- 
nity." 

An  information  in  four  counts  was  Sled,  a 
Jury  was  waived,  and  the  cause  was  submit- 
ted to  the  superior  court  on  an  agreed  state- 
ment of  the  facts.  The  court  found  the  de- 
fendant guilty  and  based  the  conviction  on 
the  first  count  of  the  information,  which  hap- 
pens to  be  very  awkwardly  drawo  and  sub- 
ject to  exceptions  according  to  the  rules  of 
pleading  applli:able  to  criminal  informations. 

A  proceeding  of  this  kind  ought  not  to  be 
encouraged  by  the  courts.  I  know  of  no  law 
which  authorizes  it  If  such  a  practice  la  to 
be  sanctioned,  it  needs  no  comment  to  em- 
phasize the  evils  wMch  may  ensue  from  the 
practice  in  invoking  the  exen^se  of  Judicial 
power,  not  to  decide  an  exlstiug  controversy, 
but  to  establish  a  rule  for  controlUug  future 
conduct  Parties  who  wish  for  advice  In 
such  matters  should  consult  lawyers. 

The  function  of  courts  upon  elementary 
principles  of  sound  public  policy  must  be  con- 
fined to  the  determination  of  a  present  actu- 
aUty. 

The  notion  Is  thus  stated  in  Oaliforula  v. 
San  Pablo  &  Tulare  R.  Co.,  149  U.  S.  308,  314. 
13  Sup.  Ct  876,  878  (37  L.  Ed.  747) ; 

"The  duty  of  this  court,  as  of  every  judicial 
tribunal,  is  limited  to  determining  rights  of 
persons  or  of  property,  which  are  actually  con- 
troverted in  the  particular  case  before  it 
When,  in  determining  such  rights,  it  becomes 
necessary  to  give  an  opiniou  upon  a  question 
of  law,  that  opinion  may  have  weight  as  a 
precedent  for  future  decisions.  But  the  court 
IB  not  empowered  to  decide  moot  questions  or 
abstract  propositions,  or  to  declare,  for  the  gov- 
ernment of  future  cases,  principles  or  rales 
of  law  wtdch  cannot  affect  the  result  as  to  thfe 
thing  in  issue  In  the  case  before  it.  No  atipu- 
latioD  of  parties  or  counsel,  whether  in  the 
case  before  the  court  or  in  any  other  case,  can 
enlarxe  the  power,  or  affect  the  duty,  of  the 
snort  in  tUs  regard.** 


Even  in  a  civil  cause  which,  by  virtue  of 
a  statute  (paragraph  510,  R.  S.  [Civ.  Code] 
1013),  may  be  submitted  under  certain  cir- 
cumstances on  an  agreed  statement  of  the 
facts,  courts  will  not  consider  an  agreed 
case  which  is  not  a  real  case  but  one  simply 
intended  to  secure  the  opinion  of  the  Judges 
as  a  guide  for  future  conduct  Such  a  rem- 
edy is  not  intended  to  enable  parties  to  use 
the  court  as  advisory  in  their  business  and 
pursuits,  and  any  attempt  to  obtain  the  opin- 
ion of  the  court  npon  a  question  of  law 
through  the  instrumentality  of  a  suppositl- 
ttous  case  is  regarded  as  reprehensible,  aud 
the  party  offending  may  be  punished  for  con- 
tempt See  Submission  of  Controversy,  87 
Cyc.  846. 

If  these  "agreed  cases"  are  to  be  tolerated, 
however,  I  think  it  behooves  the  court  not  to 
overemphasize  on  the  technique  of  legal 
pleading,  with  no  emphasis  at  all  upon  p<^- 
cles  and  principles.  In  these  kinds  of  cases 
the  pleadings  are  as  the  dead  bark  of  the 
tree  and  the  facts  of  the  case  as  the  roots 
and  the  living,  growing  inner  core.  The  in- 
formation, as  I  have  said.  Is  In  four  counts. 
Some  of  these  counts  in  my  opinion,  under 
the  liberal  rules  of  pleading  allowed  by 
the  Code,  are  good.  The  deiuurrer  Interpos- 
ed was  a  general  demurrer  aud  apparently  a 
formal  one.  If  any  of  the  counts  are  good, 
the  demurrer  was  properly  overruled.  No 
argument  is  made  In  this  court  either  orally 
or  in  the  briefs  against  the  suMclency  of  the 
information.  The  oQlce  of  an  Information  is 
to  apprise  the  defendant  as  to  the  offense 
with  which  he  is  charged.  Here  the  de- 
fendant stipulated  the  facts  of  the  case.  An 
agreed  case,  where  it  is  permitted,  takes 
the  place  of  pleading.  As  in  this  court  so  in 
the  lower  court  perhaps,  no  contention  as  to 
the  pleading  was  urged  or  desired.  If  the 
lower  court  felt  It  to  be  a  duty  to  entertain 
the  proceeding  at  all,  I  think  it  was  right  In 
not  looking  narrowly  at  the  Information,  but ' 
broadly  at  the  facts  to  ascertain  If  those 
facts  were  criminal  in  their  nature,  aud  I 
think  this  is  eminently  a  proper  case  for  this 
court  to  heed  the  admonition  of  section  1170 
of  the  Penal  Code  of  1913,  as  follows: 

"After  bearing  the  appeal,  the  court  shall  give 
judgment  without  regard  to  technical  errors 
or  defects,  or  to  excepdotts  which  do  not  affect 
the  substantial  rights  of  the  partjes,  and  no 
Judgment  in  any  criminal  case  shall  be  reversed 
for  technical  error  in  pleading  or  procee^gs 
when  upon  the  whole  case  it  appears  tiiat  sub- 
stantial justice  has  been  done." 

In  1909  an  act  was  passed  "to  prohibit 
gambling  in  the  territory  of  Arizona."  Chap- 
ter 92,  Laws  1909.  Its  provisions  have  been 
translated  into  the  Penal  Code  of  1S13  as  fol- 
lows:' 

"319,  Every  person  who  shall  deal,  earnr 
on,  or  open,  or  cause  to  be  opened,  or  who  sbau 
conduct,  either  as  owner,  proprietor  or  em- 

ftloyee,  whether  for  hire  or  not  any  game  of 
aro,  monte,  roulette,  lasqneoet,  rouge  et  noir, 
rondo,  vingt-un  or  twenty-one,  poker,  stud 
poker,  draw  poker,  Uuff,  fan  tan,  thaw,  serea 
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and  one-balf,  chuck-a-lucb,  black  jack,  or  any 
similar  game  whataoever,  played  with  cards, 
dice  or  acy  other  device,  and  every  slot  ma- 
chine or  machuie  of  like  character  whether  the 
same  be  played  for  money,  checks,  credits  or 
any  other  representative  of  value  within  the 
state  ot  Arizona,  stiall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be 

Sunished  by  a  fine  of  not  less  than  one  hundred 
ollars  nor  more  than  three  hundred  dollars, 
or  by  imprisonment  for  not  more  than  six 
months,  or  by  both  such  fine  and  imprisonment. 

"320.  If  any  proprietor,  owner  or  part  own- 
er, leasee,  manager  or  any  person  having  man- 
agement, lupervision  or  control,  temporary  or 
permanent  of  any  gamblinK  house  or  other 
resort,  maintained  for  RamblinR  or  of  any  sa- 
loon or  of  any  building  in  whi^h  a  saloon  may 
be  situate  shall  permit  any  of  the  games 
mentioned  in  the  preceding  section  to  be  played 
in  such  place,  he  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be 
punished  as  provided  in  the  preceding  section. 

"321.  Every  person  who  shall  deal,  carry  on, 
or  open,  or  cause  to  be  opened,  or  who  shall 
conduct,  cither  as  owner,  proprietor,  or  em- 
ployee, whether  for  hire  or  not  any  banking  or 
percentage  game  whatsoever  played  with  cards, 
dice  or  any  other  device,  whether  the  same  be 
played  for  money,  checks,  credits,  or  any  other 
representatives  of  value,  within  the  state  of 
Arizona,  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  punished  by 
a  fine  of  not  less  than  one  hundred  dollars,  nor 
more  than  three  hundred  dollars,  or  by  impris- 
onment for  not  more  than  six  monUis  or  by 
both  such  fine  and  imprisonment 

"322.  If  any  proprietor,  owner,  or  part  own- 
er, lessees,  manager  or  any  person  having  man- 
agement, supervision,  or  control,  temporary 
or  permanent,  of  any  gambling  house  or  other 
resort  maintained  for  gambling  or  of  any  saloon 
or  of  any  building  in  which  a  saloon  may  be  sit- 
uate,  shall  permit  any  of  the  games  mentioned 
in  the  preceding  section  to  be  played  in  such 
place,  be  shall  be  guilty  of  a  misdemeanor." 

The  facts  npoD  which  the  superior  court 
based  its  Judgment  of  conviction  were  stipu- 
lated to  be  as  follows: 

"It  is  hereby  sfipnlated  between  the  prose- 
cution rcpretjcnted  by  C.  M.  Gandy,  and  tbe  de- 
fendant represented  by  O.  P.  BuUard,  that  the 
following  facts  are  true  and  may  be  considered 
in  evidence  in  tbe  above-entitled  matter;  both 
'the  prosecution  and  defense  waiving  the  method 
of  taking  said  testimony  and  stipulate  that  the 
following  agreed  facts  should  constitute  the 
record  evidence  in  the  above-entitled  proceed- 
ing, to  wit: 

"That  at  the  state  fair  grounds  in  the  county 
of  Maricopa,  state  of  Arizona,  there  was  con- 
ducted, but  not  by  this  defeodant,  a  horse  race 
between  two  horses,  viz.,  ActiUa  and  li.  B. ; 
Antilla  being  owned  by  a  man  by  the  name  of 
Stanley  and  H.  li.  by  a  man  by  the  name  of 
Schultz.  That  said  horse  race  was  held  on  said 
fair  grounds  on  the  mile  track  of  said  fair 
grounds  on  the  said  9tb  day  of  November,  1015. 
That  prior  to  said  race  and  upon  the  same  day 
at  said  fair  grounds  in  said  Maricopa  county, 
the  defendant  conducted  and  operated  a  pan 
mutuel  machine.  That  said  pari  mutuel  machine 
is  described  as  follows:  Said  pari  mutuel  ma* 
chine  is  an  indicator  of  the  number  of  tickets 
sold  on  each  horse  in  a  horse  race;  not  only 
an  itemizer  but  a  totalizer  of  said  tickets.  That 
the  tickets  are  two  dollars  ($2.00)  apiece.  At 
the  time  of  the  purchase  of  a  ticket,  the  man 
who  sells  it  calls  out  the  name  of  the  horse  the 
ticket  was  purchased  on  to  the  man  who  oper- 
ates the  indicator  or  machine;  said  man  regis- 
tering the  ticket  sold.  That  tbe  pari  mutuel 
machine  registers  like  an  automatic  turnstile 
the  number  of  tickets  sold  upon  each  horse, 
and  also  registers  the  total  number  of  tickets 


sold  npon  the  race.  At  the  moment  the  race 
starts  the  machine  is  closed  and  no  more  tick- 
ets are  sold  upon  the  race.  After  the  race  is 
run*  and  the  result  declared,  all  money  taken  in 
by  the  seller  of  tickets  is  evenly  divided  among 
those  people  %ho  purchased  tickets  on  tbe  win- 
ning horse  leas  ten  per  cent  (10%).  which  is 
deducted  the  operators  of  the  machine  as 
their  commission.  That  the  owners  an^  opera- 
tors of  the  machine  did  not  wager  any  money 
upon  the  result  of  the  race,  and  that  the  divi- 
sion of  the  money  is  nftt  determined  by  the 
pari  mutuel  machine  or  by  the  owners  or  oper- 
ators thereof,  but  by  the  result  of  the  hone 
race,  and  that  the  machine  merely  indicatea  tbe 
number  of  tickets  sold  upon  the  differeni  hont- 
es  in  the  race,  and  the  operators  and  owuers  of 
the  machine  merely  divide  the  money  paid  in 
for  tickets  less  their  commission. 

"It  is  further  stipulated  between  the  prosecn- 
tion  and  tbe  defense  that  upon  said  9th  day  of 
November,  1915,  at  said  race  crack  in  Maricopa 
county,  state  of  Arizona,  the  defendant  operat- 
ed a  pari  mutoel  machine  in  tbe  manner  in  this 
stipulation  described,  and  did  sell  tickets  upon 
said  race  in  the  manner  in  this  stipulation  de- 
scribed, and  did  subsequent  to  the  race  and  aft- 
er tbe  result  of  the  race  bad  been  declared  di- 
vide money,  among  those  persons  holding  tick- 
ets Upon  the  winning  horse,  tbe  total  of  all 
the  money  paid  in  for  tickets  on  said  race  less 
the  commimon  for  the  operatim  of  the  ma- 
chine." 

As  in  this  case  the  view  was  urged  in 
Schmidt  T.  Territory,  13  Ariz.  77,  108  Pac. 
246.  that: 

The  act  "was  more  comprehensive  in  its  re- 
striction than  was  desired,  in  that  it  prohibited 
almost  all  kinds  of  games  'in  nearly  every  place 
where  such  games  are  usually  played.'  and  that 
taking  into  consideration  the  history  of  the 
times  when  the  act  was  passed,  and  the  evil 
sought  to  be  remedied,  the  statute  as  a  whole 
must  be  construed  as  directed  solely  against  the 
carrying  on  of  such  games  by  professional  gam- 
blers; but,"  said  the  court,  "tbe  rules  of  con- 
struction invoked  are  only  applicable  where  tbe 
statute  itself  Is  ambiguous,  and  we  see  no  am- 
biguity in  those  protons  under  considera- 
tion." 

What  Is  the  scope  nnd  meaning  of  this  act? 
Its  title  as  originally  enacted  was  "An  act 
to  prohibit  gitmMlng  In  the  terrltoiy  of 
Arizona.** 

The  rule  of  the  common  law  that  penal  stat- 
utes are  to  be  strictly  construed,  has  no  appli- 
cation to  this  Code.  All  its  nrovisiore  arc  to  l>e 
construed  according  to  tbe  fair  import  of  their 
terms,  with  a  view  to  effect  its  object  and  to 
promote  justice.  Section  6,  Penal  Code. 

Under  this  statute  the  courts  of  the  atate 
are  required  to  construe  the  penal  statutes  of 
this  state  liberally  according  to  the  fair  im- 
port of  their  terms,  and  when  it  can  be  rea- 
sonably done  to  t^ve  each  statute  sudi  a 
construction  as  vrill  enable  it  to  reach  and 
destroy  the  evil  at  which  it  is  aimed. 

To  determine  that  a  case  Is  within  the  In- 
tention of  a  statute,  its  language  must,  of 
course,  authorize  us  to  say  so;  but  "the 
courts  follow  the  reason  and  spirit  of  such 
statutes  till  they  overtake  and  destroy  the 
mischief  which  the  Iwegislature  Intended  to 
suppress.  In  doing  so  they  often  go  quite  be- 
yond the  letter  of  the  statute."  Lewis' 
Sutherland,  Statutory  Construction  (2d  Ed.) 
vol.  2,  p.  1077. 

It  will  be  observed  that  paragraph  311^ 
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prohibits  the  carirlns  on,  opening,  or  con- 
ducting certain  enumerated  games,  "or  any 
similar  game  whatsoever,  played  with  cards, 
dice  or  any  other  device."  Statutes  of  a  like 
kind  are  found  In  most  of  the  states.  It  is 
clear  that  the  project  of  the  defendant  would 
not  come  within  the  inhltdtlon  of  this  statute, 
because  the  games  apedflcally  enumerated 
are  those  which  have  been  r^ieatedly  ad- 
Jn^ed  to  be  games  which  require  some  kind 
of  an  apparatus  or  amtrlvance  upon  the 
roanipnlatlon  or  operation  of  which  alone 
the  result  of  the  game  Is  determined.  Under 
such  a  statute,  the  general  character  of 
such  devices  is  fixed,  and  the  words  "or  any 
ottex  device"  must  be  construed  ejnsdem  ge- 
nerio  with  the  particular  devices  that  are 
described  and  In  connection  with  the  games 
«iumerated  in  the  preceding  portion  of  the 
section. 

Tills  is  the  kind  of  a  statute  that  was  be- 
fore the  court  of  Oklahoma  in  James  v.  States 
113  Paa  226,  33  L.  B.  A.  (N.  S.)  827,  where 
the  defendant  was  charged  with  conducting 
a  turf  exchange  or  pooling  scheme  for  bet- 
ting on  horse  races,  and  a  conviction  was  af- 
firmed; but  subsequently  the  coart  receded 
from  that  ruling  and  reversed  the  conviction 
under  that  statute,  applying  the  familiar  rule 
of  ejosdem  generis,  requiring  that  the  de- 
vice alleged  In  the  information  must  be  a 
device  similar  to  those  particularly  described 
in  the  Btatnte.  See  James  t.  State.  4  Okl.  Cr. 
587, 112  Pac.  944.  34  L.  R.  A.  (N.  S.)  51S.  140 
Am.  St  Rep.  693.  The  optailon  of  Judge 
Fnnnan  In  113  Pac.  226,  Is  exhaustive,  and 
while  I  agree  that  the  application  of  the 
statute  before  the  court  Id  that  case  was  too 
broad,  the  reasoning,  if  applied  to  statutes 
like  sections  321  and  322  of  the  Penal  Code 
of  Arizona  of  1913,  Is  an  unanswerable  piece 
of  logic. 

These  statutes  have  a  mui^  broader  and 
more  comprehensive  intention  than  Is  to  be 
found  in  sections  319  and  320.  because,  If 
by  Interpretation  the  meaning  is  to  be  re- 
stricted to  the  kinds  of  games  and  devices  of 
a  sLmilar  character  named  In  those  statutes, 
tlie  Penal  Code  has  been  uselessly  incumber- 
ed with  meaningless  verbiage. 

The  language  of  the  statute  was  skillfully 
framed  In  not  denouncing  as  an  offense  the 
use  of  the  pari  mntuel  machine  by  name.  In 
not  descending  into  too  minuto  particulars, 
but  leaving  the  language  broad  enough  to 
comprehend  the  miscUef  sought  to  be  de- 
stroyed.  One  of  any  considerable  experience 
sit  all  must  know  that  rules  of  conduct  to 
be  effective  must  necessarily  be  expressed  in 
general  terms,  and  depend  for  their  applica- 
tion upon  circumstances;  and  circumstances 
vary.  The  comprehensive,  absolute,  and  un- 
qualified expres^ons  used  by  the  Legislature 
show  that  they  regarded  this  species  of 
gambling  as  a  serious  evil,  and  they  desired 
to  suppress  It,  and  for  reasons  wbicti  they 
<x>nsldered  ratisfactory  they  saw  fit  not  to 
permit  it  under  any  circumstances.    In  the 


contest  between  the  police  and  the  betting 
confratemltar.  much  ingenuity  has  been 
shown  by  the  votaries  of  sport  in  devising 
means  for  evading  tbe  terms  of  such  like 
enactments,  and  owing  to  tbe  diversity  in  the 
statutes  there  is  a  consequent  crop  of  legal 
decisions  shotting  considerable  divergence  of 
Judidal  opinion. 

This  is  largely  due  to  the  lawmaking  pow- 
er in  attempting  to  r^ulate  human  conduct 
by  particularizing  too  much  and  falling  to 
generalize  by  expressing  their  meaning  in 
terms  so  that  the  mischief  sought  to  be  avoid- 
ed could  receive  the  application  of  the  statute 
as  the  varying  circumstances  of  the  particu- 
lar case  arise. 

This  seems  to  have  been  recognized  in  an 
early  English  statute  against  gambling, 
wherein  the  preamble  to  the  act  recited: 
"Divers  and  many  subtle,  inventive  and  craf- 
ty persons  have  found  and  dally  find  mms 
and  snndry  games  and  plays." 

If  the  Legislature  sou^t  to  prohibit  the 
conduct  and  operation  of  banking  and  per- 
centage games  by  any  device  whatsoever,  it 
is  w^l  that  it  used  general  terms ;  for,  if  it 
had  attempted  to  do  so  by  a  particular  name, 
tile  legislation  would  have  tagged  far  behind 
the  ingenuity  of  those  who  would  see  profit 
in  devising  new  methods  or  schemes  fOr  its 
evasion. 

It  is  not  enough  to  say  that  there  is  no 
law  against  horse  racing.  That  is  a  sport 
recognized  and  encouraged  by  tbe  legislation 
of  this  state.  This  would  be  as  idle  as  to 
say  tbe  law  frowned  upon  the  great  Ameri- 
can sport  of  baseball.  But  it  is  ridiculous 
to  say  that  a  horae  race  is  permitted  for  the 
purpose  of  gambling  upon  the  result  of  it,  or 
that  thereby  it  is  the  public  policy  of  tbe 
state  to  encourage  the  citizen  to  stake  his 
substance  upon  a  wager  that  the  mare  "Antll- 
la"  could  beat  the  horse  "H.  B."  in  a  race  of 
half  a  mile.  It  Is  not  enough  to  say  that 
there  is  no  law  against  laying  a  wager  on 
tbe  result  of  a  horse  race,  or  that  defendant 
did  not  do  any  betting.  Those  are  not  mat- 
ters involved  here  at  all.  Ttie  question  is: 
Did  the  defendant  conduct  or  operate  a  bank- 
ing or  i>ercetttage  game  played  with  a  device 
for  money,  checks,  or  credits,  or  any  other 
representative  of  value?  "Game,"  "gaming," 
and  "gambling"  are  terms  of  allied  meaning, 
as  I  speak  of  them.  They  are  difficult  ex- 
actly to  define  or  adequately  to  distinguish, 
but  are  associated  with  the  staking  of  money 
or  money's  worth  on  the  result  of  a  game. 

The  word  "device"  Is  not  technically  de- 
fined in  the  law,  and  must  therefore  be  given 
Us  common  acceptation.  The  Century  Dic- 
tionary says: 

"A  Bcbeme  or  plan:  sometliiofr  devised  or 
studied  ont  for  promoting  an  end:  specifically 
something  contrived  for  an  evil  or  selfish  pur- 
pose; a  wrongful  project,  stratagem  or  trick." 

'^French  Pool  A  contrivance  used  in  betting, 
by  which  betting  money  or  other  thing  is  or 
may  be  won  or  lost;  a  contrivance  used  to  make 
wagers  on  borse  races."  20  Cyc  849. 
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Tbe  Invration  Is  known  in  France  as  tbe 
"Paris  mutuels" ;  In  Australia,  as  the  "total- 
izator." This  kind  of  a  pooling  scheme 
doubtless  has  different  names  as  the  exi- 
gencies of  the  situation  may  require. 

Mr.  prown  says  (Commw  Words  and 
Phrases,  324): 

"Thia  modern  'pool*  differs  from  that  of  Sil- 
oam  in  two  particulars;  it  U  always  'disturb- 
ed,' and  nobody  who  deacends  into  it  srer 

comes  out  cured." 

To  get  an  intelligent  idea,  we  must  not 
isolate  the  parts,  and  analyze  the  machine, 
the  race  track,  horse  races,  betting,  etc.,  sep- 
arately. To  do  so  would  be  a  narrow  and  In- 
defensible construction  of  the  statute,  where- 
as the  Code  requires  a  reasonable  and  for- 
bids a  strict  construction  of  penal  statutes. 
But  we  must  look  at  the  facts  collectively  as 
Ihey  appear  in  the  stipulation,  at  the  plan  or 
scheme  as  a  whole.  Though  it  is  proper  to 
value  small  parts,  as,  "Sands  make  the  moun- 
tain, moments  make  the  year,"  yet  we  must 
contemplate  collectivety,  to  have  a  just  es- 
timation of  the  plan  which  defendant  is 
charged  with  operating.  As  In  filling  a  ves- 
sel drop  by  drop,  though  each  may  not  be 
enough,  there  is  at  last  a  drop  which  makes 
its  run  over.  Let  us  not  divide  the  objects  of 
our  attention  into  minute  parts,  and  think 
separately  of  each  part.  But  let  us  contem- 
plate the  large  mass  of  facts  fouud  in  the 
stipulation,  and  in  doing  this  I  am  persuad- 
ed they  are  criminal  in  their  nature  as  test- 
ed by  section  32X  of  the  Penal  Code,  as  well 
as  of  several  other  statutes  which  will  here- 
after be  mentioned. 

In  this  connection  I  quote  with  approval 
the  language  of  Judge  Furman  as  applicable 
to  sections  321  and  322  of  the  Arizona  Penal 
Code: 

**We  think  that,  by  tbe  use  of  the  words  'or 
any  device,'  *  *  *  the  LegiBlature  meant 
to  Include  every  scheme  or  plan  or  conception 
by  which  the  person  who  opened  or  conducted 
■  house,  room,  or  place  for  betting,  induced  and 
enabled  persons  to  bet  or  lay  wafers  npoa 
any  kind  of  game  whatsoever;  and  that  the 
charge  contained  in  the  information  coDstitnted 
a  violatios  of  this  section  of  our  law;  and 
that  the  purpose  of  this  statute  was  not  aimed 
exclusiveiy  at  any  particular  game  or  species 
of  games,  but  was  intended  more  effectually 
to  suppress  every  kind  of  public  gaming  in  tbe 
state  of  Oklahoma,  not  only  those  then  in  ex- 
istence, but  also  those  that  mixht  subsequent- 
ly be  devised  and  practiced.  The  great  evil  and 
vice  aimed  at  was  not  the  horse  races,  bat  the 
seductive  allurements  held  out  to  the  people, 

£oung  and  old,  to  frequent  gaming  tables  and 
idulge  in  excessive  gamins  and  thereby  be- 
come the  victims  of  the  professional  gambler." 
James  t.  State,  113  Pac.  220,  229,  38  L.  R  A. 
(N.  8.)  827. 

I  think  that  tbe  Attorney  General  has 
easily  been  misled  In  taking  the  position  that 
the  operation  of  the  part  mutnel  system 
of  betting  In  conjunction  with  horse  races 
is  not  forbidden  by  the  gaming  statutes  of 
this  state.  I  am  more  persuaded  of  this 
because  the  case  he  cites  as  authority  for 
tbe  position  (James  v.  State,  4  Okl.  Or.  587, 
112  Pac.  9^4,  34  L.  B.  A.  [N.  S.]  615,  140 


Am.  St.  Rep.  emphatically  declared  that 
the  conduct  Of  tnrf  exchanges  tor  betting 
upon  horse  races  constituted  common  gam- 
bling houses  and  are  nuisances  per  an.  That 
"under  section  9771  of  Snyder's  Comp.  Laws 
Okl.  1909,  their  operation  may  be  enjoined; 
they  may  be  abated  as  provided  In  chapter 
71  of  said  laws ;  and  under  secthm  246S  of 
said  laws  their  operation  constitutes  a  mla* 
demeanor,  and  those  who  conduct  them  may 
be  prosecuted  criminally  and  have  Inflicted 
upon  them  the  punishment  prescribed  by  sec- 
tion 2032."  See,  also.  State  r.  Lawrence,  9 
Okl.  Or.  10,  130  Pac.  SOa  Tteae  Oklahoma 
cases  are  learned  expositions  of  the  law  on 
the  subject  of  gaming  statutes  and  well 
worth  pemsing.  The  statutes  dted  from  Ok- 
lahoma have  found  expressions  in  the  laws 
of  Arizona.  See  following  sections  of  tbe 
Penal  Code  of  Arizona  1018:  Sections  322, 
335,  317,  383,  3S5.  And  the  case  last  cited 
from  Oklahoma  will  show  tbe  relevancy  of 
these  Code  citations  from  Arizona. 

The  attorneys  for  the  defendant,  however, 
have,  In  my  opinion,  a  much  clearer  concep- 
tion of  tbe  law  pertaining  to  this  matter.  In 
the  brief  for  the  defendant,  prepared  by  very 
able  criminal  lawyers,  it  is  said : 

"In  Oklahoma  and  Illinois  and  other  states  it 
in  settled  that  horse  racing  is  gaming,  and 
doubtless  in  those  states  where  the  statutes 
have  by  legislative  enactment  or  by  judicial 
construction  been  made  to  mean  that  horse 
racing  is  gaming,  then  the  pari  mutnel  or  any 
other  kind  of  an  arrangement  for  recording 
wagers  on  borse  races  would  be  construed  as  a 
gaming  device,  but  hy  no  possible  stretch  of 
ludicial  construction  can  it  be  said  that  section 
321  of  the  Revised  Statutes  of  Arizona  [Pen. 
Code]  were  intended  by  the  Legislature  to  ap- 
ply to  a  race  course  or  a  grand  stand  or  a  place 
where  horse  races  were  conducted,  but  rather 
it  is  clear  that  the  said  section  was  intended  to 
prevent  gambling  houses  and  such  games  as  are 
usually  eondusted  in  gambling  houses." 

This  puts  the  matter  Just  as  It  mnst  be 
put,  and  If  bprse  radng  when  practiced  or 
adopted  for  the  purpose  of  deciding  bets  is 
gaming  the  matter  is  clear.  It  is  obvious 
that  no  such  exception  as  contended  for  by 
defendant  is  found  in  tbe  law,  and,  of  conrae, 
the  courts  must  not  ingraft  upon  tbe  law  on 
exception  not  contained  in  it.  It  must  be  ap* 
parent  to  any  mind  that  there  can  possibly 
be  no  reason  tor  tbe  exception  nrged  in  £avor 
of  this  kind  of  public  gambling,  because  it  ia 
engaged  in  on  a  grand  stand  at  tbe  state  fair 
grounds,  or  similar  ptaces.  Acts  of  this  char- 
acter are  Just  what  tbe  statQte  seda  to  pro* 
hiblt. 

The  operation  of  the  pari  mutual  system  of 
public  betting  on  horse  races  in  sudi  a  multi- 
tude of  people,  and  in  the  presence  of  and 
among  the  men  and  women,  boys  and  glrla 
there  assembled,  instead  of  lessening  tbe  evil 
of  public  gambling  sought  to  be  prohibited, 
would  only  aggravate  it  to  an  alarming  ex- 
tent The  contention  involves  an  absurdity, 
and  the  argument,  like  Waller's  E^Ie,  Is 
pierced  by  a  featlier  univored  trwn  its  own 
wing. 
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Thlfl  has  been  Interesting  discussed  in 
tbe  case  of  State  t.  Lawrence,  9  OkL  Gr.  IG, 
130  Pac.  BOS. 

That  any  kind  of  a  ccmtest  wlien  practiced 
or  adopted  for  the  purpose  of  deciding  beta 
or  wagers  becomes  gaming,  and  that  a  horae 
race  nnder  sndi  ^rcumstances  is  gaming, 
there  can  be  no  doubt  12  R.  C.  K  $  17;  20 
Gyc.  pp.  880,  881.  and  the  great  number  of 
authorltiM  cited  In  the  note  60  to  anbd.  5 
at  page  884.  See,  also.  State  t.  Falk.  66 
Conn.  260,  33  Atl.  913;  Debardelaben  t. 
State.  99  Tenn.  649.  42  S.  W,  684:  Watson 
T.  State,  3  Ind.  123;  Redman  t.  States  33 
Ala.  428;  State  v.  Stripling.  113  Ala.  120, 
21  South.  409,  36  L.  R.  A.  81;  Cheesum  t. 
State,  8  Blackf.  (Ind".)  332.  44  Am.  Dec.  7T1, 
and  note;  Feople  r.  Welthoff.  61  Hlch.  203. 
16  N.  W.  442,  47  Am.  Rep.  567;  Shropshire 
T.  Glascock.  4  Mo.  536,  31  Am.  Dec.  1S9;  St 
Louis  Faiir  Atis'n  t.  Carmody,  151  Mo.  566, 
62  S.  W.  365,  74  Am.  St  Hep.  571;  In  re 
Opinion  of  the  Justices,  73  M.  H.  625.  63  AtL 
605,  6  Ann.  Cas.  689. 

"Hone  racing  was  not  the  evil  which  the  Leg- 
islature designed,  by  these  enactmeDts,  tc  for- 
bid. •  •  •  But  it  was  the  mist-'hievous  prac- 
tice of  gamblinK  upon  horse  races  which  the 
lawmaker  here  intended  to  reach."  State  t. 
Lovell,  39  N.  J.  Law,  463. 

The  Injurious  effects  of  the  practice  are  in 
no  way  affected  by  the  plau  or  project  adopt- 
ed. In  this  case  it  was  held  that  a  place  for 
the  sale  of  pools  upon  horse  races  Is  a  disor- 
derly house.  To  tbe  same  effect  see  State 
T.  Neaue,  46  Or.  433,  80  Pac  897. 

That  a  faorae  race  or  a  pari  mutuel  ma- 
chine may  be  adopted  as  essentials  of  a 
gambling  device  I  think,  also,  is  beyond 
qneatton. 

I  have  not  read  the  case  of  Tollett  v. 
Thomas.  L.  B.  6  Q.  B.  514,  but  I  gather  from 
tbe  expression  of  learned  Judges  that  it  was 
held  In  that  case  that  the  use  of  the  machine 
called  the  "pari  mutuel"  is  a  mechanical 
contrivance,  and  as  irach  Is  an  Instrument  of 
gaming.  While  the  Court  of  King's  Bench 
did  not  decide  that  a  horse  race  of  itself 
was  a  game  of  chance,  it  did  decide  that  the 
use  of  the  machine  changed  It  from  a  lawful 
to  an  unlawful  game,  and  introduced  an  ele- 
ment of  chance  in  tt 

In  Comm.  v.  Sim<md8.  79  Ky.  618,  it  was 
■aid: 

"It  Is  true,  tbe  operator  or  owner  of  tbe  ma- 
rline, by  receiving  5  per  cent,  certain,  without 
reeard  to  tbe  Issue  of  the  race,  it  not  guilty  of 

gaming  or  betting,  in  a  technical  sense,  because 
e  hazards  nothing;  but  the  ticket  buyers  are 
engaged  In  unlawful  betting,  whereby  they 
either  win  the  money  of  other  ticket  buyers  or 
lose  tbeir  own.  and  the  machine  is  used  by  the 
ticket  buyers  In  betting,  and  the  operator  or 
owner  of  tbe  machine  sets  It  up.  exhibits,  and 
ases  it  for  the  ticket  buyers,  and  to  aid  them 
in  unlawfol  betting,  whereby  they  win  money  or 
lose  money,  and  we  are  therefore  of  the  opin- 
ion that  the  evidence  shows  in  this  case  that 
the  accused  set  up.  exhibited,  and  used  the 
machine  known  as  'French  pool';  that  it  is 
a  contrivance  used  in  betting,  by  which  bet- 
ting  mtmey  or  other  thing  is  or  may  be  won 


or  lost,  and  it  Is  wittdn  the  description  of  tbe 
statute." 

It  is  said  in  the  case  of  HtUer  v.  United 
States,  0  App.  D,  O.  8,  13.  holding  that  a 
horse  race  may  be  one  of  the  essentials  of  a 
gambling  device: 

"The  reason  and  policy  of  the  law,  as  well 
as  its  comprehensive  lanKQage.  Rpply  as  well 
to  all  games  and  devices  then  exiBting,  as  to  all 
that  miKht  be  subsequently  devised  and  prac- 
ticed. That  being  the  object  to  be  accomplish- 
ed, what  could  be  more  grossly  obnoxiouB  to  the 
proviBions  of  the  statute,  or  more  demoralizing 
to  the  community,  than  the  existence  of  piaces 
for  the  making  and  aelling  of  books  and  pools 
upon  horse  races,  baseball  games,  foot  races, 
dog  fights,  cock  fights,  and  all  other  conceiva- 
ble contests  upon  which  money  may  be  bet  or 
wagered.  The  great  evil  and  vice  of  the  thing 
is  not  in  the  horse  race,  the  foot  race,  or  the 
baseball  game,  but  in  the  seductive  allnremeots 
held  out  to  people,  youog  and  old.  to  frequent 
the  gaming  table,  or  the  gambling  device,  and 
to  indulge  in  excessive  betting,  and  thereby  be- 
come the  victims  of  the  wily  and  scbeming  pro- 
fessional gambler.  Wtietber  the  game  or  con- 
teat  upon  which  the  wager  is  made  be  a  horse 
race,  toot  race,  baseball  game,  or  what  else,  it 
is  quite  immaterial,  if  the  thing  or  contest  upon 
winch  the  bet  or  wager  Is  made  be  a  game  of 
chance.  It  has  from  an  early  time  been  held 
that  a  horse  race  is  a  game  of  chAuce.  and  so 
is  n  g&me  of  baseball,  and  so  a  foot  roce,  where 
wacera  have  been  made  upon  them.  Goodhnm 
V.  Marley,  Str.  1159;  Blaxton  v.  Pye.  2  Wils. 
800;  Grace  v.  McElroy,  1  Allen  (Mass.)  563; 
Lynall  v.  Lonsibottom,  2  Wils.  86 ;  People  v. 
WeithoCf,  51  Mich.  203.  16  N.  W.  442.  47  Am. 
Rep.  557.  And  a  horse  race  being  a  game,  with- 
in the  meaning  of  tbe  St.  Anne,  c.  14,  against 
gaming,  though  not  specially  meotioned,  but 
lieing  embraced  ia  the  general  words  'other 
game  or  games'  (2  Wils.  309),  there  can  be 
no  reason  for  ex:luding  norse  races  from  the 
games  contemplated  or  fairly  embraced  by  the 
terms  of  the  act  of  1883." 

Cooley,  J.,  In  the  case  of  People  v.  Welt- 
hoff. 51  Mich.  203,  214.  16  N.  W.  442.  447  (47 
Am.  Rep.  557),  speaking  for  the  court  said: 

"The  word  'game'  is  very  comprehensive,  and 
embraces  every  contrivance  or  institution  which 
has  for  its  object  to  furnish  sport,  recreation, 
or  amusement.  Let  a  stake  be  laid  upon  the 
chances  of  the  game,  and  we  have  gaming, 
^inent  judges  have  thought  the  pooling  scheme 
was  to  be  considered  a  game.  Tollett  v.  Thom- 
(18.  L.  R.  6  Q.  B.  614;  ScoUans  v.  Flynn,  120 
Mass.  271,  273.  And  it  was  so  decided  in  Ed- 
wards V.  State,  8  Lea  fFenn.l  411.  It  does 
not  furnish  sport,  recreation,  or  amusement 
except  so  far  as  the  excitement  of  tbe  choice  of 
chances  may  furnish  it;  but  this  ia  true  of 
many  contrivances  which  are  always  called 
games  and  which  the  law  aims  to  suppress. 
There  la  no  good  reason  for  a  distinction  be- 
tween pooling  and  such  games.** 

In  constrnlng  the  gaming  statutes  of  Colo- 
rado the  Supreme  Court  of  that  state  said: 

"He  had  a  place,  to  wit,  the  space  adjoining 
tbe  grand  staod,  kept  for  gambling,  and  supplied 
with  materials  for  that  purpose;  that  is,  the 
table,  the  blackboard,  the  slips,  and  the  horse 
races  then  run,  which  latter  he  adopted  and 
made  a  part  of  his  establishment,  prdject,  or 
scheme.  These  constituted  a  gambling  table, 
establishment,  device,  or  apparatus.  They 
were  the  essentiala  of  the  game  as  devfaed  or 
projected  as  a  means  to  a  certain  end.  That 
plaintiff  in  error  had  nothing  to  do  with  the 
running  of  the  races  is  oi  no  consequence. 
The  acta  and  instrumentalities  of  others  in 
that  respect  he  adopted,  and  thereby  they  be- 
came, in  legal  effect,  bis.  It  might  well  be  said 
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that  his  establishment,  device,  and  apparatus— 
that  is,  his  gaming  table — included  the  race 
tracks  and  the  horses  thereon  to  the  same  ex- 
tent and  effect  oa  though  they  vere  confined  to 
the  limits  of  the  c^atform  upon  which  he  Ertood 
and  operated.  He  brought  them  there  by 
adoption  and  made  them  and  their  acts  his  for 
the  purposes  of  his  plan  of  operation.  He 
and  those  participating  in  the  pools  were,  in  the 
understanding  of  all.  'playing  the  raops."  As 
said  in  Joseph  v.  Miller.  1  N.  M.  621.  626: 
'We  are  unable  to  discover  any  distinction  in 
general  principle  between  the  various  methods 
that  may  be  adopted  for  determining  by  chance 
who  is  the  winner  and  who  the  loser  of  a  bet— 
whether  it  be  by  throwing  dice,  flipping  a 
copper,  turning  a  card,  or  running  a  race.  In 
either  case  it  is  gambling.  This  is  the  popular 
understanding  of  the  term  "gambling  device," 
and  does  not  exclude  any  scheme,  plan,  or  con- 
trivance for  determining  by  chance  which  of 
the  parties  has  won,  and  which  has  lost  a 
valuable  stake.  That  a  horse  race,  when  adopt- 
ed for  such  purpose,  is  a  "gambling  device," 
there  can  be  no  doubt.'   To  the  same  effect  and 

3 noting  the  above  language  is  James  t.  State. 
OkL  Gr.  SS7, 112  Pac.  944. 34  L.  R.  A.  (N.  S.) 
615,  140  Am.  St  Rep.  693.  A  hone  race  is  a 
game,  and  selling  pools  or  making  books  upon 
the  result  of  a  horse  race  is  gaming,  because  it 
is  betting  on  a  game,  and  is  unlawful,  though 
the  game  itself  be  not  unlawful.  Swigart  v. 
People  riM  HI.  284.  40  N.  E.  4.321,  ^Pra,  af- 
firming the  same  case  in  50  III.  App.  181;  Ed- 
wards V.  State,  8  Lea  (Tenn.)  411;  Thrower  v. 
State  [117  Ga.  753,  45  S.  E.  128J.  supra:  Peo- 

Ble  V.  Weithoff,  aupra;  MiUer  v.  U.  S.,  0  App. 
I.  O.  6."    Everhart  v.  People,  54  Colo.  281, 
282.  130  Pac.  1080.  1081. 

"At  common  law  keeping  a  gaming  house 
was  an  offense  before  any  sort  of  game  was 
prohibited,  and  waa  punished  when  gaming  was 
not  even  against  public  policy,  when  the  courts 
recognized  such  contracts,  and  by  solemn  judg- 
ment made  the  loser  t>ay  his  bet  But  to  main- 
tain a  place  for  the  purpose  of  inducing  men  to 
gather  and  game  was  a  common  nuisance,  be- 
cause of  its  tendency  to  corrupt  morals  and 
ruin  fortunes.  United  States  v.  Dixon.  4 
Cranch.  C.  C.  107.  Fed.  Cas.  No.  14.070.  The 
game  might  be  harmless,  or.  If  to  private,  only 
the  immediate  actors  would  be  affected;  but 
when  the  public  were  invited,  when  there  were 
always  present  those  ready  and  anxious  to 
■take,  when  the  gains  of  one  incited  others 
to  participate,  when  the  pride  of  public  suc- 
cess stimulated  the  winner,  and  the  loser  at- 
tempted to  hide  the  mortification  of  defeat  by 
a  bold  front  until  the  last  coin  was  gone,  the 
law  waa  bound  to  interfere.  The  English  rule 
and  our  own  statute  are  both  based  on  the 
recognition  of  the  cumulative  evil  which  may 
inhere  in  a  multiplicity  of  acts  not  themselves 
criminal."  Thrower  v.  State,  117  Ga.  753,  45 
S.  E.  126. 

In  SUte  v.  Mathls,  206  Mo.  604.  105  S.  W. 
004.  121  Am.  St.  Rep.  687,  the  defendant  was 
convicted  of  keeping  gambling  devices,  to  wit, 
two  poker  tables  and  one  crap  table  designed 
for  playing  games  of  chance  for  money  and 
property.   The  conrt  said: 

"A  further  contention  is  that  the  game  of 
poker  cannot  be  played  by  means  of  a  table 
alone,  but  that  the  thing  that  is  adapted,  de- 
vised, and  designed  for  the  purpose  of  play- 
ing such  game  is  an  ordinary  deck  of  playing 
cards.  The  primary  object  of  the  statute  was 
to  prevent  gambling,  by  prohibiting  the  setting 
up  or  keeping  any  kind  of  table  or  gambling 
device  for  the  purpose  of  playing  any  game  of 
chance  for  money  or  property,  and.  although 
cards  or  dise  may  he  necessary  to  be  used  in 
conjunction  with  such  table  or  device  in  order 
to  play  sucii  game  of  chance,  it  is  none  the  less 


a  gambling^  table  or  device  when  used  in  con- 
junction with  cards  or  dice  for  the  porposfc  of 
playing  a  game  of  chance  for  money  or  prop- 
erty.  State  r.  Rosenblatt.  185  Mo.  114.  83  8. 
W.  975;  State  T.  Locket,  188  Mo.  415,  87  S.  W. 
470." 

Addlttonal  authorities  mUtt  be  dted  In 
□umbers,  but  those  used  tbrow  light  upon 
every  phase  of  the  matter  before  us,  and  I 

shall  stop. 

The  laws  against  gaming  In  this  state  are 
very  broad  and  comprehenstye.  Most  of  the 
states  In  providing  for  the  punishment  of 
gaming  commonly  specify  such  games  as 
would  under  accepted  rules  of  construction 
restrict  the  criminal  penalties  to  the  specUlc 
games  mentioned  and  to  others  wUdi  were 
similar.  The  statute  of  Arizona  Is  not  of  this 
character,  and.  so  far  as  I  am  aware,  ^ecthm 
321  of  the  Penal  Code  has  no  counterpart 
in  any  otlier  Jurisdiction.  If  it  be  more 
comprehensive  In  Its  restriction  than  Is  de- 
sired, the  policy  of  its  repeal  or  amendment 
is  a  matter  that  must  receive  the  attention 
of  the  lawmaking  power.  With  the  wisdiun 
of  its  policy  the  courts  have  notlklng  to  do. 
An  act  entitled  ."An  act  to  create  a  state 
racing  commission  and  to  regulate  and  con- 
trol horse  race  meetings,  and  authorize  the 
use  of  the  pari  mutnel  system  where  horse 
race  meetings  are  conducted,**  was  passed 
by  the  last  Legislature.  The  Governor,  how- 
ever, disapproved  the  measure  for  reasons 
satisfactory  to  himself  and  it  did  not  become 
a  law.  No  doubt,  those  to  whom  the  privi- 
lege might  be  given  to  operate  this  Idnd  of 
a  pooUng  scheme  for  public  betting  would 
derive  a  large  revenue  therefrom,  Just  as  a 
concession  in  any  other  form  that  would  min- 
ister to  the  passion  and  weakness  of  men, 
or  to  their  folly  and  gullibility,  would  bring 
big  returns. 

It  is  probably  not  contemplated  that  a 
fair  association  whose  corporate  life  has  been 
granted  by  the  state,  and  which  is  under  the 
control  of  public  officers,  should  claim  the 
right  to  authorize  and  rent  a  place  for  gam- 
bling at  the  fair  grounda  In  the  absence  of 
specific  legislation  this  would  be  some- 
what noveL  But,  nevertheless,  those  per* 
sons  whose  tastes  and  wishes  can  be  grat- 
ified only  by  tlils  species  of  public  gambling 
at  race  tracks  must  find  relief  in  legislative 
action,  for  no  right-thinking  person  would 
like  to  see  the  odious  spectacle  of  the  courts 
of  his  state  pioneering  in  the  path  of  legis- 
lation that  must  be  left  open  uclu^vely  to 
another  branch  of  the  government.  Su<A  an 
undertaking  will  Inflict  a  wound  upon  the 
law  which  nothing  can  heal,  for  one  step  In 
this  respect  op«08  the  door  for  others  wUdi 
are  sure  to  follow.  The  public  policy  of  this 
state  must  be  announced  by  the  lawmaking 
power,  not  by  the  courts.  The  duty  of  the 
courts  la  Jus  dicere,  not  Jus  dare. 

That  the  use  of  the  pari  nmtuel  machine 
requires  the  intervention  of  other  agencies 
does  not  acquit  the  defendant   He  adi^fted 
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th<we  agencies  as  a  part  of  bis  plan  or  scdieme 
in  Tlirfatlon  of  the  law,  and  he  may  not  be 
relieved  of  the  penalty  by  any  such  snbter- 
fuge  as  is  shown  in  this  case. 

A  judgment  should  be  entered  dismissing 
the  api>eal  because  the  iiroceeding  Is  sham. 
If  the  appeal  is  entertained,  however,  this 
court  should  cut  at  its  root  and  substance, 
anftock  it  of  the  medianlcal  parts,  ignore 
the  dead  wood  and  the  ^ladow  of  dry  legal 
rules,  and  lo<A  broadly  at  the  stipulated 
facts.  Our  vision  of  the  forest  must  not  be 
obscured  by  a  tree. 

As  ftpn^s  of  the  gaming  laws  of  Arl- 
aona,  the  remarks  of  Mr.  Blackstone  made 
on  a  resume  of  the  cranmon-Iaw  and  statu- 
tory provisions  of  England  pertaining  to 
gaming  may  be  quoted  wiUi  inwflt.  Said  the 
great  commentator: 

"Thus  careful  has  the  Legislature  been  to 
preveDt  the  destructive  vice:  which  may  show 
that  oar  laws  against  gamiog  are  not  so  defi- 
cient as  oursdves  and  onr  magistrates  in  put- 
ting those  laws  Into  execution."  000167*8 
BlackKtone.  vol.  2,  p.  1344. 

While  I  am  convinced  that  a  Judge,  when 
he  wishes  to  air  his  Individual  opinions  of 
the  law,  ordinarily  should  be  willing  to  pay 
ffMT  the  same  at  the  current  advertising  rates, 
and  not  aid  unduly  to  stuflT  these  "fellows  In 
buckram,"  nevertheless,  In  palliation  of  such 
prolixity,  I  can  only  6ay  that  my  Brothers 
have  grievously  erred,  and  grievously  have 
I  gibbeted  the  error. 

In  this  wise,  and  in  the  light  of  our  stat- 
utes and  the  adjudicated  cases^  the  judgment 
of  conviction  ought  to  stand. 

I  therefore  dissent. 

(98  Kan.  793)  .-j.— — 

STATE  V.  MIDLAND  AERIE  NO.  412,  FRA- 
TERNAL ORDER  OF  EAGLES. 
(No.  20669.) 
(Supreme  Ooart  of  Kansas.    Oct.  7,  1916.) 

(BvUabiu  hy  Me  CowrU) 

iHTOxioATipro  Liquors  ©=>261  —  abateioert 

OF  Nuisance— IitJUNOTioH. 
Where  a  fraternal  organization  periodically 
permits  intoxicating  ligaore  to  be  brought  upon 
its  premises  and  permits  its  members  to  gather 
thereat  for  the  purpose  of  drinking  such  liquors, 
its  premises  thereby  become  a  nuisance  which 
may  be  enjoined  and  abated ;  but  where  the  offi- 
cers aud  members  of  such  organization  are  noti- 
fied by  the  responsible  public  officers  to  quit 
such  practices  under  threat  of  prosecution,  and 
they  do  quit  in  apparent  good  faith  and  remove 
all  liquor  paraphernalia  from  their  premises,  the 
lodge  and  its  property  cannot  be  subjected  to  an 
injunction  as  an  existing  nuisance,  in  a  suit 
commenced  after  the  offensive  practices  have 
been  definitely  and  permanently  abandoned. 

{EA.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  400,  401;  Dec  Dig. 

Appeal  from  IMstrlct  Court,  Hontgomeiy 

Ck>unty. 

Actions  by  the  State  against  the  Midland 
Aerie  No.  412,  Fraternal  Order  of  Eagles, 
Caney  Aerie  No.  1000,  Fraternal  Order  of 


Eagles,  Indepradence  Lodge,  No.  780,  B.  P. 
O.  E.,  and  B.  P.  O.  E.,  No.  1215,  Caney,  Kan- 
sas, and  others.  From  judgments  for  de- 
fendants, plaintiff  appeals.  Affirmed. 

3.  M.  Brewster,  Atty.  Gen.,  and  Chas.  D. 
Ise,  of  Coffeyville,  for  the  State.  Thoa. 
E.  Wagstaff,  J.  B.  Tomllnson,  and  Charles 
D.  Sbukers,  all  of  Independence,  and  Oea  H. 
Wark,  of  Caney,  for  appellees. 

DAWSON,  J.  miis  Is  a  consolidation  of 
fonr  appeals.  The  state,  through  Its  county 
attorney  in  Montgomery  comity,  filed  four 
suits,  charging  that  the  defendants,  which 
are  certain  social  fraternities  in  Caney  and 
Independence,  were  keeping  llguor  nuisances 
on  their  respective  premises  at  the  time  of 
the  filing  of  the  suits,  and  that  such  nui- 
sances had  been  so  kept  and  maintained  for 
some  time  prior  thereto.  The  state's  evidence 
showed  that  periodically,  usually  once  a  week, 
once  In  two  weeks,  or  once  a  month,  the 
members  of  these  lodges,  or  some  of  them, 
held  so-called  social  sessions,  at  which  In- 
toxicating liquors  were  produced  and  drank 
and  the  participating  members  paid  a  small 
sum  to  meet  the  expenses.  It  was  shown, 
however,  by  ample  testimony  that  the  lodge 
members  and  their  officers  had  been  warned  to 
quit,  and  threatened  with  prosecutions  unlesr 
they  did  quit,  and  that  they  had  also  such  per- 
soasive  notice  of  the  state's  attention  beinir 
directed  toward  their  conduct  as  a  deliber- 
ate and  searching  inquisition  by  the  county 
attorney  might  be  expected  to  give.  This 
evidence  was  developed  on  the  examination 
and  cross-examination  of  the  state's  wit- 
nesses. It  also  was  shown  that  these  warn* 
Ings  were  not  without  effect,  and  that  from 
one  to  three  weeks  before  the  state's  suits 
were  filed,  the  defendant  lodges  and  their 
officers  and  members  determined  to  abandon 
these  social  or  drinking  sessions,  and  that 
they  did  abandon  them,  and  cleaned  out  all 
their  paraphernalia  pertaining  to  these  drink> 
Ing  sessions;  and  It  was  solemnly  avowed 
that  these  reformations  bad  been  undertaken 
In  good  faith,  as  a  permanent  course  of  con- 
duct, and  with  no  intention  to  lapse  Into 
lawlessness  hereafter.  On  this  showing,  a 
demurrer  to  the  state's  evidence  was  sus- 
tained, and  the  state  appeals. 

We  need  not  discuss  the  technical  ques- 
tion whether  Judgment  was  properly  ren- 
dered on  the  demurrer.  There  is  no  doubt 
that  where  a  lodge,  society,  or  fraternity  pe- 
riodically or  occasionally  permits  the  drink- 
ing of  beer  or  other  .  intoxicants  upon  Its 
premises  it  violates  the  law,  and  every  officer 
or  member  responsible  for  this  state  of  affairs 
is  liable  to  criminal  prosecution,  and  the 
premises  are  a  nuisance  which  the  state 
may  have  enjoined  as  a  matter  of  its  sover- 
eign right  Indeed,  the  state  may  have  a 
temporary  Injunction  against  such  premises 
for  the  asking,  and  the  details  of  evidence 
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necessary  to  sucnre  a  perman«it  ioJuDctloD 
may  be  gleaned  by  a  county  attorney's  In- 
quisition or  otberwise  after  the  suit  for  an 
Injunction  Is  filed.  But  where  the  pubUc 
officers  proceed  as  they  did  here,  giving  the 
defendants  an  opportunity  to  quit  before 
Sling  suKs  for  Injunctions,  and  where  the 
evidence  shows  that  they  did  quit  and  clean- 
ed up  their  premises,  manifestly  do  oxilsances 
In  need  of  injunction  or  abatement  existed 
when  the  state's  cases  were  started;  and 
BO,  ft>r  the  time  being.  Injunctions  cannot 
Issue.  If  tfa«  evidence  touching  the  sincerity 
and  permanency  of  the  defendants'  reforma- 
tion Is  not  true.  It  will  be  no  trouble  for 
the  state  to  commence  anew.  Meantime  the 
district  court's  Judgment  most  be  affirmed. 
All  the  Justices  concurring, 

{98  Kan. 

LENNiaN  T.  OGDEN  et  aL   (No.  20361.)» 
(Supreme  Court  of  Kansas.   Oct  7,  1916.) 

(Syllabus  bv  the  Court.) 

Appeal  and  Erbob  «=s>502<1)  —  Bbcokd  — 
Scope  and  Contents— Rduvo  oh  Motion 

fob  New  Tbial. 
Rule  followed  that  asBignments  of  error,  pre- 
senting matters  which  are  groiiDda  for  a  new 
trial  under  section  305,  Code  Civ.  Proe.  (Gen.  St. 
1900,  I  5S99).  will  not  be  considered  when  the 
record  merely  shows  that  a  motion  for  a  new 
trial  was  made  and  overruled. 

[EM.  Note.— For  othor  cases,  see  Appeal  and 
Error,  Cent  Dig,  S  230C;  Dee.  Dig.  ^502(1).] 

Appeal  from  District  Court,  Rice  County. 

Action  by  Eva  Leimen  against  B.  C.  Ogden 
and  another.  From  a  Judgment  for  plaintiff, 
defendants  appeal.  Affirmed. 

C.  M.  Williams,  of  Hutchinson,  for  appel- 
lants. Sam  Jones  and  Ben  S.  Jones,  both  of 
Lyons,  for  appellee. 

BURCH,  J.  The  action  was  one  to  recover 
a  child's  portion  of  real  estate  which  would 
have  descended  to  the  plaintiff  as  an  heir 
of  Geraldlne  Ogden.  desceascd,  had  an  agree- 
ment to  adopt  the  plaintiff  been  [>erform- 
ed.  The  plaintiff  recovered  and  the  defend- 
ants, claimants  of  the  property  as  survlv- 
big  hdaband  and  son  of  Geraldlne  Ogden.  ap- 
peaL 

The  cause  was  tried  before  the  court  with- 
out a  Jury.  The  testimony  of  numerous  wit- 
nesses was  received,  and  a  number  of  docu- 
ments were  introduced  In  evidence.  The 
law  of  the  state  ot  Illinois,  where  >tbe  con- 
tract was  made,  was  one  of  the  facta  concern- 
ing which  evidence  was  introduced.  The 
Journal  entry  of  Judgment  recites  that  a  mo* 
tlon  for  a  new  trial  was  filed  and  overruled, 
but  the  motlcm  is  not  preserved  and  the 
grounds  of  the  motion  are  not  stated.  The 
defendants  make  the  following  assignment  of 
error  and  no  other: 

"The  court  below  erred  in  rendering  Judgment 
for  appellee,  when  by  the  evidence  of  appellee 


BEPOBTEB  (Ean. 

and  all  of  the  evidence  fn  the  case  Jadgment 
should  Iiave  been  rendered  for  appellants." 

This  assignment  of  error  means  that  the 
decision  is  contrary  to  the  evidence,  one  of 
the  grounds  for  a  new  trial  under  Civil  Code, 
S  305  (Gen.  St.  1909,  S  5S99)-  The  court  can- 
not consider  the  error  assigned.  Ferguswi 
V.  Graves,  12  Kan.  39,  ayl.  par.  4 ;  Hover  v. 
Cocklns  &  McCarroll,  17  Kan.  518,  syt  par. 
1;  Typer  v.  Sooy,  19  Kan.  5D3,  syl.  par.  1: 
Shadwell  v.  Hamilton,  24  Kan.  266,  per  carl- 
am  opinion;  Ervin  v.  Morris,  26  Kan.  CM, 
syL  par.  1;  Morse  v.  Brunswick  &  Co.,  M 
Kan.  378,  per  curiam  opinion.  8  Pac.  SOS; 
lUingsworth  v.  Stanley,  40  Kan.  61,  syl.  par. 
1,  19  Pac.  352;  White  v.  Douglas.  SI  Ean. 
402  (syl.),  32  Pac.  1092. 

In  the  case  last  cited  the  syllabus  reads: 
"Wliere  the  only  errors  assigned  are  sncb  n 
slioutd  be  brought  to  the  attention  of  the  trial 
court  by  a  motion  for  a  new  trial,  and  where  the 
record  merely  shows  that  a  motion  for  a  new 
trial  was  made  and  oTerndcd.  but  the  motion  b 
not  preserved,  nor  the  grounds  tiieiefor  stated, 
no  review  can  be  had." 

Id  the  opinion  ft  was  said: 

"It  devolves  opon  a  party  who  asserts  thst 
error  is  committed  to  affirmatively  show  it.  itad 
we  cannot  say  that  the  district  court  erred  in 
denying  the  motion  for  a  new  trial  unless  th» 
grounds  upon .  which  it  was  based  are  sho^ ; 
neither  can  we  inquire  into  any  error  allesed  to 
have  been  committed  during  the  trial,  either  in 
the  admission  or  exclusion  of  testimony,  nor  as 
to  the  sufficiency  of  the  testimony  to  sustain  the 
tindiugs  or  the  judgment."  51  Kan.  403,  32  Pac. 
1092. 

The  decisions  cited  were  rendered  when 
one  of  the  grounds  for  a  new  trial  was  that 
the  decision  was  not  sustained  by  sufficient 
evidence  (Civ.  Code  ISCS,  {  30G),  but  the  two 
forms  of  expression  mean  suhstantiaUy  the 
same  thing  (Knote  v.  De  Shirley,  Si  Kan. 
738.  115  Pac.  539). 

It  is  said  that  the  court  should  assume 
that  the  motion  contained  all  the  statutorr 
grounds.  Such  an  assumption  would  be  con- 
trary to  the  court's  experience.  Motions  for 
new  trials  do  not  uniformly  contain  aD 
the  statutory  grounds.  In  the  case  of  Culp 
V.  Steere.  47  Kan.  746,  28  Pac  987,  an  ap- 
plication was  made  to  amend  the  motion 
to  include  an  omitted  ground.  In  recent  years 
attorneys  hare  shown  a  disposition  to  omit 
from  their  motions  all  grounds  which  the; 
do  not  Intend  to  urge,  and  any  ground  for  a 
new  trial  may  be  waived  by  not  Including  It 
in  the  motion  for  a  new  trial  Besides  this, 
the  assumption  would  contravene  the  require- 
ment that  error  must  be  made  to  appear  af- 
firmatively. 

The  case  Is  an  interesting  one,  and  the 
conrt  has  looked  into  trath  the  facts  and 
the  questions  of  law  involved  far  enoo^ 
to  be  satisQed  that  the  decision  of  the  dis- 
trict court  would  be  sustainable  if  the  oterlts 
were  properly  open  to  consideration.  It  wu 
not  essential  that  an  agreement  to  adopt  bs 
established  by  direct  evidence.  Anderaon  v. 
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Anderson,  75  Kan.  117.  127,  88  Pac.  743,  9 
U  R.  A,  (N.  S.)  229;  Blchel  v.  Oliver,  77 
Kan.  G9G,  05  Pac  390;  Schols  v.  Hotb,  94 
Kan.  205,  146  Pac.  339.  The  erWence  of  the 
plaintiff  included  facts  and  drcumstances 
raising  an  implication  that  the  Ogdens  did 
agrree  to  adopt  the  plaintiff,  which  was 
strongly  reinforced  by  the  condact  of  the  par- 
ties at  the  time  and  subsequently.  Assum- 
ing that  the  agreement  was  not  in  writing,  it 
was  not  an  agreement  to  convey  land  or  any 
interest  In  land,  under  the  statute  of  frauds 
of  the  state  of  Illinois,  as  in  the  case  of  Pond 
T.  Sbeean  et  aL,  132  lU.  812.  28  fT.  E.  1018, 
8  L.  R.  A.  414.  It  was  an  agreement  to  cre- 
ate a  status,  a  domestic  relation.  In  the  case 
of  Crumley  t.  Wordeu.  201  lU.  105.  66  N.  EL 
318,  cited  by  the  defendants,  the  child  was 
not  talnn  nnder  an  agreement  to  adopt  The 
erldence  was  as  follows: 

"On  tbe  Sunday  following  the  expiration  of 
the  two  weeks  Uie  mother  came  and  said  to  Mr. 
and  Mm.  Worden.  'Don't  you  think  yoa  can  take 
this  cbiM  as  your  own?*  that  Mrs.  Worden  said: 
'When  she  gets  M  enough  to  have  company  of 
her  own  she  may  make  me  trouble;  we  don't 
know  what  blood  is  in  ber  veins,  and  I  am  in 
DO  hurry ;  we  will  wait ;  when  she  gets  old 
enough  to  see  if  she  cares  and  loves  me  properly 
we  win  adopt  the  child  and  she  can  have  our 
property.' "  201  TIL  111.  66  N.  E.  821. 

The  ruling  was  that  without  ad(q>tlon  the 
child  conld  not  Inherit  as  an  heir,  as  this 
court  hcAAs.  Halaney  t.  Cameron,  98  Kan. 
^0;  158  Pac.  19.  Tfae  erldenoe  was  sufficient 
to  show  that  the  attitude  of  the  foster  par- 
ents toward  tbe  plaintiff  had  not  changed 
when  they  removed  to  Kansas.  The  plaintiff 
was  then  only  7  years  old,  and  If  the  agree- 
ment had  been  spedflcaliy  to  give  property 
It  was  then  governed  hy  the  lex  lod  solution- 
Is  rather  than  by  the  lex  lod  contractus. 
Tbe  plaintiff  performed  all  the  duties  grow- 
ing out  of  the  relationship  which  the  foster 
parents  had  created,  rendering  service,  obedi- 
ence, and  companionship  for  about  28  years, 
and  a  court  of  equity  would  be  lacking  in 
efficiency  if  It  were  unable  to  protect  the 
plaintiff  from  the  consequences  of  the  omis- 
sion of  duty  in  tbe  matter  of  formal  adop- 
tion. 

The  judgment  of  the  district  court  is  af- 
firmed. All  the  Justices  concurring. 


(98  Kan.  m)   

STATE  T.  TERRY.    (No.  20694.) 
(Supreme  Court  of  Kansas.   Oct  7,  1916.) 

fSvltcliui  hy  the  Court.) 
1.  CanaNAL  Law  ^CS0(2>— TbiaI/— Rbcep- 

TION  OF  EVIDENCE!— OBDER  OF  PbOOF. 
Ordinarily  proof  tiiat  a  crime  has  been  com- 
mttted  should  precede  evidence  tending  to  im- 
plicate the  defendant,  but  tbe  order  of  proof  is 
n  matter  largely  within  the  discretion  of  the 
court  and  a  departure  from  the  usoal  order  that 
does  not  operate  prejudicially  is  no  ground  for 
a  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dir.  {  1610:  Dec.  Dig.  <^3680(2).] 


2.  Witnesses  ^»380(5)—Exai«hation— Hos- 
tile Witness. 
Where  witnesses  called  to  testify  in  bebaLt 
of  a  party  give  testimony  contradictory  of  for* 
mer  testimony  and  inconsistent  with  previous 
statements,  the  party  calling  them  may  be  per- 
mitted to  cross-examine  tbem  and  ea3i  their 
attenti4A  to  their  former  evidence  and  statements, 
and  may  also  offer  testimony  which  contradicts 
and  impeaches  their  present  testimony. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  Sf  1214.  1219;  Dec  Dig.  «=33S0(5)^ 

S.  Cbiminal  Law  4=3995(1)  —  Judgmbnt  — 

Requisites. 
An  entry  of  Judgment  that  "the  defendae} 
was  duly  arraigned  for  sentence  in  open  court, 
all  the  officers  of  the  Said  court  being  present  in 
person,  and  the  conrt  being  fully  advised  is. 
the  premises,  passed  sentence  npon  the  eaid 
William  Terry,"  stating  the  sentence  imposed, 
does  not  warrant  the  inference  that  the  court  in 
rendering  Judgment  omitted  tbe  statutory  re- 
quirement to  inform  the  defendant  of  the  verdict 
returned  by  the  jury,  and  to  ask  him  whether  h* 
has  any  legal  cause  to  show  why  judgment 
shonld  not  be  pronounced  against  faim. 

[Ed.  Note.i~-For  other  cases,  see  Criminal 
Law.  Cient.  Dig.  H  2618,  2586,  2540;  Dec.  Dig. 

«=«99e(D.] 

4.  JSupnoixNcrr  or  Btidbnce.  « 

The  evidence  examined,  and  fonild  to  tw 
suffident  to  support  tlie  verdict 

Appeal  from  District  Court.  Shertdas 
County. 

William  Terry  was  convicted  of  rape,  and 

appeals.  Affirmed. 

,  F.  E.  LIndguist,  of  Kansas  City,  Mo.,  and 
E.  Anderson,  of  Council  Grove,  for  appellant 

5.  M.  Brewster,  Atty.  Gen.,  and  John  L. 
Hunt,  of  Topeka,  for  tbe  State. 

JOHNSTON,  C.  -J.  William  Terry  was 
charged  with  and  convicted  of  committing  a 
rape  upon  Pearl  Terry,  Ms  13  year  old  daugh- 
ter. A  motion  for  a  new  trial  was  overruled, 
and  on  the  14th  day  of  October,  1914,  the 
court  sentenced  the  defendant  to  the  peniten- 
tiary. Upon  this  appeal  the  defendant  com- 
plains that  the  court  erred  In  the  admission 
of  testimony,  in  the  Instructions  given  to 
tbe  Jury,  aud  in  holding  that  the  verdict  was 
supported  by  the  evidence. 

[1  ]  It  Is  first  contended  that  there  was  er- 
ror In  receiving  evidence  of  admissions  made 
by  the  defendant  before  there  was  any  tes- 
timony that  an  offense  had  been  committed 
by  any  one.  Ordinarily  proof  that  a  crime 
has  been  committed  should  precede  evidence 
tending  to  implicate  the  defendant.  It  Is  a 
rule  of  convenience  to  aid  In  the  search  for 
truth,  but  Is  not  an  unbending  one.  The  or- 
der of  proof  is  a  matter  largely  In  the  dis- 
cretion of  the  court  and  a  departure  from 
the  rule  which  does  not  operate  to  the  prej- 
udice of  the  defendant  is  not  ground  for  r 
reversaL 

[2]  A  complaint  Is  made  that  the  court  per- 
mitted the  prosecution  to  cross-examine  an^i 
contradict  witnesses  called  in  behalf  of  tb* 
state.  Pearl  Terry,  upon  whom  the  offense 
was  chat^d  to  have  been  committed,  msAf» 
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the  complaint  which  Initiated  the  prosecution, 
and  in  the  preUminary  examination  she  tes- 
tified that  her  father  had  had  sexual  inter- 
course with  her  a  number  of  times.  At  the 
trial  she  was  again  called  as  a  witness  and 
stated  that  her  father  had  not  mistreated 
her.  She  did  admit  testifying  previously  to 
instances  of  criminal  conduct,  but  stated  that 
the  evidence  then  given  was  not  true.  Hav- 
ing testified  in  support  of  the  charge  at  the 
preliminary  examination,  the  state  naturally 
called  her  as  a  witness  at  the  trial ;  and,  her 
testimony  being  directly  contrary  to  that  pre- 
viously given,  it  was  not  improper  to  permit 
the  state  to  call  her  attenti<m  to  her  former 
testimony  and  to  Induce  her,  If  she  would,  to 
correct  her  present  testimony.  Under  such 
circumstances  It  was  competent  for  the  state, 
not  only  to  cross-examine  her  as  to  the 
inconsistencies  In  ber  statements,  but  also 
to  show  by  other  witnesses  that  the  facts 
were  In  accordance  with  her  previous  testi- 
mony, although  it  might  Incidentally  discredit 
her  present  testimony.  Johnson  v.  Leggett, 
28  Kan.  590;  State  v.  Sorter,  52  Kan.  C31, 
34  Pac.  1036;  State  v.  Moon,  71  Kan.' 349,  80 
Pac.  697 ;  State  t.  Hamilton,  74  Kan.  461,  87 
Pac.  363;  Nuzum  v.  Springer,  97  Kan.  744, 
156  Pac.  704.  During  her  examination,  and 
when  the  inconsistencies  in  her  testimony  be- 
came apparent  and  she  bad  stated  that  she 
bad  affirmed  rather  than  testified  under  oath, 
the  court  admonished  her  tliat  she  was  under 
the  same  obligation  to  tell  the  truth  as  she 
would  have  been  bad  an  oath  been  adminis- 
tered to  ber.  and  if  she  had  testtfled  falsely, 
she  was  liable  for  perjqry  Just  the  same 
as  though  testifying  under  oath.  Complaint 
Is  made  of  this  admonition.  Under  the  cir- 
cumstances It  cannot  be  regarded  as  error. 

It  is  next  charged  that  the  conrt  erred  In 
permitting  tbe  connty  attorney  to  cross-ex- 
amine Mrs.  Terry,  the  wlf6  of  the  defendant, 
who  was  called  as  a  witness  for  the  state. 
She,  too,  proved  to  be  an  adverse  witness, 
and  it  was  daimed  that  ber  testimony  conflict- 
ed with  former  statements  made  by  .her  to  a 
number  <a  peoiOe.  A  part  of  the  Inquiry  took 
on  the  character  of  a  cross-examination,  but 
most  of  the  questions  were  asked  and  answer- 
ed without  objection.  One  of  them  to  which 
an  objection  was  made  was  answered,  but 
the  answer  was  without  materiality  or  preju- 
dice. 

Evidence  which  tended  to  Impeach  that 
given  by  Mrs.  Terry  and  her  daughter  was 
received.  As  we  have  seen,  they  were  hostile 
witnesses  as  much  so  as  if  they  had  been  called 
by  tbe  defendant,  and  the  state  was  Justified  in 
(rffering  testimony  which  tended  to  contradict 
and  impeach  them.  Much  ot  the  testimony  of 
wUch  complaint  is  made  was  received  with- 
out objection,  and  error  cannot  be  predicated 


on  its  admission.  Some  evidence  was  receiv- 
ed which  was  In  the  nature  of  hearsay,  and 
If  an  objection  had  been  made  to  it  upon  that 
ground,  It  should  have  been  excluded,  but 
such  objections  were  not  njade  except  in  a 
few  instances,  and  then  only  Immaterial  an- 
swers were  given. 

Error  Is  assigned  on  the  refusal  of  the 
court  to  give  a  number  of  Instructions  that 
were  requested;  but  the  defendant  does  not 
undertake  to  support  them  In  argument,  and 
the  Instructions  given  appear  to  fully  cover 
the  subjects  of  those  which  were  requested, 
and  those  gtven  fairly  state  tbe  law  an>U- 
cabie  to  the  casK 

[4]  Some  contention  is  made  that  the  evi- 
dence does  not  sustain  the  conviction,  the 
principal  contentliHi  being  that  iwoot  of 
penetration  is  wanting.  Some  proof  was  of- 
fered as  to  this  element  of  tbe  offense  and 
sufficient  we  think  to  warrant  the  findli^  of 
the  Jury  that  the  Ottenae  had  been  committed. 

[3]  The  final  complaint  Is  that  Judgment 
was  not  legally  pronounced  against  the  de- 
fendant. In  that  be  was  not  informed  by  the 
court  of  the  verdict  that  bad  been  returned 
against  him,  and  had  not  been  asked  wheth- 
er he  bad  legal  cause  to  show  why  Judgment 
should  not  be  pronounced  against  him.  Hte 
motions  for  a  new  trial  and  in  arrest  of 
Judgment  Indicate  that  he  bad  learned  of  the 
verdict  and  had  attempted  to  show  cause  why 
be  should  not  be  adjudged  guilty.  The  stat- 
ute provides  for  the  statement  and  inquiry 
so  that  the  defendant  may,  at  the  last  mo- 
mmt,  state  or  show  any  cause  be  may  have 
why  Judgment  should  not  go  against  him. 
Gen.  Stat.  1909,  8S  6826,  6827,  Code  Cr.  Proc. 
|§  248,  249.  The  record  does  not  show  the 
omission  of  any  of  the  steps  essential  to  the 
rendition  of  a  valid  Judgment,  and  we  can- 
not assume  firom  the  mere  silence  of  the  rec- 
ord that  the  court  acted  erroneously  in  this 
respect.  In  tbe  entry  of  Judgment  it  Is  recit- 
ed that  "the  defendant  was  duly  arraigned 
for  sentence  in  opoi  court,  all  the  officers  of 
the  said  court  being  present  In  person,  and 
the  court  being  fully  advised  in  the  premises 
passed  sentence  ui>on  the  said  William  Ter- 
ry," stating  the  sentoioe  Imposed.  In  the. 
ordinary  legal  sense  arraignment  precedes  a 
trial,  and  Is  the  calling  of  the  def^dant 
to  tbe  bar  of  tbe  court  to  answer  to  the 
charge  made  against  blm.  While  the  term 
Is  rarely  used  In  qjieaklng  of  the  bringing  of 
the  defendant  to  the  bar  for  Judgment,  It 
would  appear,  when  so  used,  to  imply  tha**  be 
was  called  before  the  conrt  to  answer  wbKt 
reasons  he  had  why  Judgment  should  not  be 
entered  upon  the  verdict  returned  by  the 
Jury. 

The  Judgment  is  affirmed.  AU  the  Justices 
concurring. 
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(99  Kan.  412) 

MAUOHLELLE  r.  J.  H.  PRIOE  ft  SONS 
et  aL    (No.  20951.)* 
(Sapreme  Court  of  Kansas.   Dec  9,  1916.) 

(8yttdbu$  by  tk»  Court.) 

1.  Mastbb  and  Sebvaht  «=»5— Existcncb  of 

REUTION— In  DEPENDENT  CONTBACTOBS. 
A  contract,  in  form  a  lease  of  a  certain  coal 
mine  and  ita  equipment,  examined,  and  found 
to  leave  the  lessees  in  the  attitade  of  independ- 
ent eontracbm  respecttng  the  operaticm  of  the 
mine. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  S;  Dec  Dig.  ^Q.] 

2.  M-ASTEB  AND  SEBTAKT  «=>367— WoBKMEN'B 
COUFENSATION  AcT— PERSONS  LIABLE, 

The  record  failing  to  show  the  work  In 
which  the  plaintiff  was  engaged  to  have  been 
under  the  direction,  execution,  or  control  of. 
the  lessor  company,  the  judgment  against  it 
must,  under  section  4  of  the  Workmen's  Com- 
pensation Act  (chapter  218  of  the  I^ws  of 
1911),  be  held  erroneous. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  «S=>367.J 

Appeal  from  District  Court,  Crawford 
County. 

Action  by  Tonl  Manghlelle  against  J.  H. 
Price  ft  Sons  and  another.  From  a  judgment 
for  plaintiff,  defendant  J.  R.  Burnett  Coal  ft 
Mining  Company  appeals.  Reversed. 

Skldmore  ft  Walker,  of  Columbus,  and 
John  P.  Curran,  of  Pittsburg,  for  appellant 
P.  B.  Wheeler,  of  Pittsburg,  for  appellee. 

WEST,  J.  The  plaintiff  sued  J.  H.  Price 
ft  Sons  and  J.  R.  Burnett  undw  the  Woi^- 
men's  Compensation  Act  by  reason  of  an  acci- 
dent in  a  coal  mine  where  the  plaintiff  was 
working.  Afterwards  the  J.  R.  Burnett  Coal 
&  Mining  Company  was  substituted  for  J.  R. 
Burnett,  defendant,  and  from  a  Judgment  in 
favor  of  the  plaintiff  against  both  defend- 
ants, the  Burnett  Company  appeals. 

The  plaintiff  alleged,  among  other  things, 
that  on  or  about  the  31st  day  of  January, 
1912,  the  J.  R.  Burnett  Coal  ft  Mining  Com- 
pany, as  lessor  and  principal,  entered  Into  a 
contract  .with  the  James  H.  Price  &  Sons 
Company,  as  lessee  and  contractor,  whereby 
the 'Prices  were  to  mine  certain  coal  pursu- 
ant to  an  agreement  set  out  as  an  exhibit, 
and  that  In  pursuance  of  Uils  contract  and 
under  the  terms  thereof  the  Prices  began  op- 
erating a  shaft ;  that  a  part  of  the  business 
of  the  Burnett  Company  was  to  contract  for 
the  removal  of  coal  and  to  buy  the  outfit  of 
strip  pits  and  other  shafts,  and  buy  and  sell 
coal  on  the  market ;  that  by  the  terms  of  the 
contract  the  Burnett  Company  was  liable. 

[1, 2]  The  plaintiff  insists  that  the  declsioo 
In  Pottorff  T.  Mining  Ca.  86  Kan.  774,  122 
Pac  120,  controls.  The  coal  company  con- 
tends that  under  the  Workmoi's  Compensa- 
tion Act  the  principal  and  subcontractor 
cannot  be  sued  Jointly,  that  the  Pottorff  de- 
vision  does  not  apply,  that  the  coel  company 
was  served  with  no  notice  of  injury  or  datm 


for  compensation,  and  no  waiver  was  shown, 
and  tliat  this  defendant  is  not  liable  on  any 
theory.  The  claims  of  counsel  as  to  what  the 
evidence  was  are  so  diverse  that  the  tran- 
script itself  has  been  carefully  examined, 
with  the  result  that,  aside  from  the  contract, 
the  only  evidence  found  touching  the  rela- 
tion of  the  two  companies  is  that  the  Prices 
oi)erated  the  mine  under  the  contract,  the 
coal  company  exercising  no  control  there- 
over whatever,  and  that  the  miners  .were 
paid  by  Price  ft  Sons. 

The  contract  Is  In  form  a  lease  covering 
the  mine  and  Its  entire  equipment,  the  work 
of  mining  to  be  prosecuted  continuously  and 
industriously  from  the  1st  day  of  February, 
1912,  until  all  the  workable  or  mlnable  coal 
should  be  taken  out.  Lessees  were  to  fur- 
nish all  posts,  ties,  caps,  and  mine  timbers 
and  allAther  necessary  materials  to  carry  on 
a  successful  mine  operation,  to  pay  all  costs, 
charges,  and  wages  in  whatsoever  nature  in- 
volved in  the  c^ratlon  of  the  mining,  to 
work  the  mine  In  compliance  with  the  mining 
laws  of  the  state,  to  permit  the  lessor  or  its 
agents  to  inspect  and  examine  the  equipment 
and  mine  at  any  and  all  times,  the  develop- 
ment of  the  mine  and  ground,  the  work  to 
progress  on  lines  established  by  the  mining 
engineer  of  the  lessor,  the  mine  to  be  survey- 
ed twice  a  year  and  blueprints  thereof  fur- 
nished, the  lessee  to  permit  an  examination 
of  its  books  and  papers  pertaining  to  weights 
and  the  dally  bulletin  from  which  mtuers* 
wages  .were  paid,  for  the  purpose  of  ascer- 
taining the  total  output  The  mine  was  to 
be  turned  back  to  the  lessen-  Ih  good  condi- 
tion, ordinary  wear  and  tear  of  equipment 
excepted,  the  lessee  to  maintain  the  same 
at  its  own  cost,  replace  parts  broken,  and 
not  to  suffer  any  removal  thereot  exc^t  for 
repairs,  and  to  employ  only  comp^ent  men 
to  handle  the  madilnery.  Tlue  lessees  were 
to  purdiase  six  mules  from  the  l^or.  and  to 
acc^t  and  pay  for  all  feed,  pn^,  and  mine 
timber  on  hand  February  1.  1912,  at  actual 
cost  to  lessor,  the  mules  to  be  paid  for  in 
monthly  Installments  on  a  basis  of  10  per 
cent  of  the  net  earnings  of  the  lessee.  All 
coal  taken  out  or  removed  was  to  be  loaded 
in  railroad  cars  on  trades  at  the  mine  on  or^ 
ders  of  the  lessor  and  subject  only  to  its  dis- 
position, "one  of  the  principal  objects  of  this 
agreement  on  the  part  of  the  lessor  company 
being  to  secure  the  entire  output  from  this 
mine,  it  b^ng  expressly  understood  that  the 
lessees  are  not  to  dispose  of  or  sell  any 
coal  in  .wagon  load  lots  mined  from  said 
land,  except  to  employes  as  per  contract 
with  the  V.  M.  W.  of  A.,  and  said  lessees 
shall  pay  the  difference  between  the  U.  M. 
W.  of  A.  contract  price  per  ton  and  the 
price  per  ton  paid  to  lessees  by  lessor  un- 
der this  agreement"  The  lessee  was  to  fur- 
nish clean  maiketatde  coal  at  $1.25  a  ton, 
payment  to  be  made  on  or  before  the  20th  of 
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eadi  mohth  for  all  coal  furnished  to  lessor 
tbe  preceding  calendar  month.  "Gash  shall 
be  advanced  to  enable  tbe  lessee  to  meet  pay 
rolls  as  per  contract  with  U.  M.  W.  of  A,} 
hot  no  money  will  be  advanced  In  excess  of 
the  value  of  the  coal  mined  on  the  date  such 
advance  Is  made."  Tbe  lessee  was  to  have 
equal  running  time  .with  other  mines  men- 
tioned or  that  might  be  operated  with  the 
lessor  during  tbe  life  of  the  contract,  but  un< 
less  the  lessee  should  furnish  clean  market- 
able coal  tbe  running  time  should  be  reduced 
according  to  complaints.  Ko  assignment  was 
to  be  made,  or  any  one  permitted  to  come  in 
under  the  lease,  except  upon  tbe  written  con- 
sent of  the  lessor.  The  tenth  paragraph  was 
to  tbe  effect  that  tbe  lessee  should  be  re- 
sponsible for  all  damages  of  every  nature 
whatsoever  done  to  persons  or  property  dur- 
ing the  performance  of  the  work,  oi^arislng 
from  any  negligence  of  tbe  lessee,  or  any 
trespass  by  It  or  its  employes  or  agents,  the 
lessor  in  no  wise  to  be  responsible  for  any 
claim,  expense,  and  costs  in  connection  with 
such  damages'  or  Injuries.  In  case  the  wage 
contract  of  district  No.  14  should  be  altered, 
and  the  cost  of  mining  should  thereby  be 
dianged,  the  price  for  coal  under  this  agree- 
ment was  to  be  adjusted  so  as  to  conform  to 
sucb  change.  Any  refusal  of  the  lessee  to 
comply  with  any  provldon  of  the  agreement 
for  five  days  after  the  lessor's  attention 
should  be  called  thereto  In  writing  was  to 
authorize  a  termination  by  the  letter  of  all 
rights  of  the  lessee  upon  ten  days'  written 
notice.  "But  such  termination  shall  not  re- 
lieve the  lessee  from  any  obligation  hereby 
Imposed  upon  it  except  that  of  further  iwoa- 
eeotlng  tbe  mining,  and  nothing  In  this  para- 
graph shall  modify  the  provisions  of  para- 
graph tenth.* "  It  .was  further  agreed,  among 
other  thli^  that  James  H.  Price  should  give 
his  personal  supervision  to  the  mine  and  the 
operation  thereof  daring  the  term  of  the 
agreement.  Uentlon  was  made  <rf  a  former 
lease  of  a  part  of  the  mine  called  the  Curran- 
Patmor  part,  which  lease  was  to  be  respected 
by  the  parties  to  this  contract.  Finally  it 
was  stipulated  that  all  the  property  placed 
on  the  premises  by  the  lessees  should  be  se- 
curity to  the  lessor  for  any  loss  suffered  on 
account  of  any  violation  of  the  terms  of  the 
contract  by  the  lessee,  and  a  lien  thereon  was 
expressly  granted  as  if  the  mortgage  extend- 
ed thereover. 

Tbe  trial  court  treated  the  contract  In 
question  as  evidence  of  a  partnership,  and 
Instructed  the  Jury  that,  If  they  should  find 
that  tbe  firm  of  Price  A  Sons  was  operating 
the  mine  under  and  by  virtue  of  the  contract, 
"then  and  under  such  circumstances,  if  they 
exist,  the  defendant  the  J.  R,  Burnett  Coal 
&  Mining  Company  will  be  deemed  to  have 
reserved  some  control  over  tbe  work  and 
workmen  in  said  mine,  and  therefore  would 
likewise  be  subject  to  the  provisions  of'  the 
Workmen's  Compensation  Law  along  with 


its  codefeqdants,  said  partners."  In  another 
instruction  they  were  told  that  imder  audi 
circumstances  the  Burnett  Company  would 
be  Jointly  liable  along  with  the  defendant 
Arm  of  3.  H.  Price  ft  Sons  Coal  Company 
for  such  injury.  It  la  claimed  that  Price  ft 
sons  were  independent  i^ierfttorB  or  con- 
tractors, and  according  to  all  the  authoritiea 
whether  they  were  or  not  depends  upon  who 
bad  the  right  of  control  over  the  work.  This 
was  made  plain  in  PottortF  v.  Mining  Co., 
86  Kan.  774,  781, 122  Pac.  120.  122.  approving 
the  deflnitlon  of  the  term  "independent  con* 
tractor"  as  "one  who,  exercising  lnde[>endent 
employment,  contracts  to  do"  and  does  all 
"work  according  to  his  own  methods  and 
without  being  subject  to  control  of  his  em- 
ployer, except  as  to  result  of  his  work ;"  and 
it  vras  said  that  "an  Independent  contractor 
represents  the  will  of  his  employer  only  in 
tbe  result  of  bis  work,  and  not  as  to  the 
means  by  which  It  la  to  be  accomplished.** 
and  "the  proprietor  may  make  himself  liable 
by  obtaining  the  ri^t  to  direct  and  control 
tbe  time  and  manner  of  executing  tbe  work." 
In  a  footnote  to  State  v.  District  Court  of 
St  LouU  County,  7  N.  C.  O.  A.  1076,  citing 
numerous  authorities,  several  of  them  in- 
volving cases  somewhat  similar  to  the  one 
now  under  consideration,  it  is  said  that  "the 
principal  element  which  controls  In  deter 
mining  tbe  relationship  Is,  apparently,  tbe 
extent  to  which  the  one  undertaking  tbe 
work  is  subject  to  or  free  from  the  control 
of  the  person  for  whom  the  work  Is  done," 
and  it  was  pointed  out  the  right,  and  not 
tbe  fact,  of  control  is  tbe  determining  fea- 
ture, and  that  tbe  test  is  tbe  same  In  com- 
pensation as  in  other  cases. 

Tbe  company  had  a  right  to  lease  the  mine 
and  its  equipment,  and  provide  that  the  coal 
should  be  taken  in  a  proper  manner  and 
delivered  to  the  lessor  or  Its  order,  develop- 
ing tbe  underground  work  In  directions  de- 
sirable to  tbe  owner,  as  indicated  by  its 
engineer.  It  had  a  like  right  to  provide  that 
a  breach  of  contract  should  work  a  termina- 
tion of  tbe  rights  of  tbe  other  party  and  to 
require  such  party  to  respond  for  all  ^tim- 
ages  Incurred  In  tbe  work.  We  find  nothing 
In  the  contract  which  authorizes  the  lessor 
to  say  aught  as  to  who  shall  be  employed  In 
the  mine,  what  hours  shall  be  observed,  or 
what  wages  paid,  or  dictates  In  any  manner, 
save  to  require  compliance  with  the  plain 
terms  of  the  agreement  by  virtue  of  which 
tbe  lessee  Is  to  mine  and  deliver  the  coal  to 
tbe  lessor  or  Its  order.  In  the  Pottorff  Case 
the  law  stated  in  Railway  Co.  v.  Loosley.  76 
Kan.  103,  90  I'ac.  090,  was  quoted  to  the  ef- 
fect that  tbe  fact  that  the  one  who  engages 
a  contractor  to  produce  a  given  result  "pos- 
sesses a  limited  or  partial  control  will  not 
entail  such  a  liability.  If  tbe  contractor  Is 
atlll  loft  free  to  eierrfse  his  own  will  gener. 
ally  respecting  the  methods  and  means  of  ac- 
complishing the  result." 

Tbe  contract  contains  nothing  to  Indicate 
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a  partnership  to  share  mntnally  In  tbe  profit 
or  loss  of  an  enterprise.  It  is  either  what 
It  puriMits  to  be,  or  else  it  is  the  creation  of 
the  relatlmi  of  employe  and  employ^,  in 
which  case  the  lessee  was  to  act  tor,  repre- 
sent, and  be  responsible  to  the  lessor  In  the 
mining  operations.  But  there  is  nothing  in 
the  inqtrnment  tending  to  show  any  thonght 
or  desire  to  form  snob  a  relationship.  Sever- 
al features  relied  on  in  the  Pottorff  Case  are 
wanting  here,  and  there  is  not  present  here, 
as  there,  a  manifest  purpose  to  cloud  with 
words  a  meaning  to  be  extracted  by  the 
seardiiiig  eye  of  the  law  In  spite  of  such  pur- 
pose. It  was  there  pointed  out  that  the 
agreement  could  be  annulled  at  the  pleasure 
of  the  company,  with  or  without  default  of 
tbe  oOier  party;  that  the  owner  might  work 
the  mines  to  their  capacity,  restrict  produc- 
tion, or  stop  the  work  altogether;  that  the 
company  owned  a  store,  and  the  employes 
were  to  purchase  all  their  merchandise  sup- 
plies and  powder  thereat.  These  features 
are  not  found  In  tbe  presrait  contract  Much 
stress  was  laid,  also,  on  the  provision  In  that 
case  that  the  lessee  must  quit,  should  the 
work  of  the  mines  not  be  "agreeable"  to  the 
company,  and  that  the  company  might  oper- 
ate the  mines  at  full  capacity,  or  shut  down 
entirely,  according  to  Its  own  requirements 
and  demands — features  that  are  not  in  tbe 
contract  before  us.  From  the  contract  itself, 
and  from  the  meager  portion  of  evidence  ab- 
stracted, and  from  tbe  entire  transcript 
nothing  can  be  deduced  to  indicate  that  any 
flftiner  employed  by  Price  &  Sons  bad  any 
reason  to  belleTe,  or  even  suspect,  that  he 
was  working  for  the  Burnett  Coal  &  Mining 
Company,  and  we  are  onable  to  Snd  any- 
thing to  Justify  the  conclusion  that  the  com- 
pany had  any  authority  over  or  responsibil- 
ity for  such  employ^a 

"It  is  not  essential  that  one  who  engages  a 
contractor  to  produce  a  given  result  should  re- 
serve, or  should  interfere  and  take,  complete  or 
exclusive  control  over  all  features  of  the  work, 
to  render  him  liable  as  a  master  of  the  con- 
tractor's servants;  but  the  fact  that  be  pos- 
sesses some  control  will  not  neeessarily  entell 
such  liability.  No  matter  if  tbe  control  go  to 
the  extent  of  cOnditioDing  the  work  Id  many  as- 
pects, still,  if  tbe  contractor  is  left  free  to  exer- 
cise bis  own  will  generally  respecting  methods 
and  means,  he  is  independent,  and  tbe  employer 
is  not  tbe  master  of  his  own  serrants."  Rail- 
way Co.  V.  Loealey,  76  Kan.  103,  121.  90  Pac. 
990,  997. 

In  a  note  to  Messmer  v.  Bell,  etc.,  Co.,  19 
Ann.  Cas.  at  pages  12  and  14,  It  Is  stated 
that: 

"Where  the  employfi  represents  the  will  of 
tbe  employer  as  to  the  result  of  the  work,  but 
not  as  to  the  means  or  manner  of  accomplish- 
ment, be  is  ad  independent  contrnotor."  Page 
12.  "The  mere  fact  that  the  employer  reserves 
a  right  to  supervise  or  inspect  the  work  during 
its  performance  does  not  make  the  employ^  a 
servant,  wbere  the  mode  and  means  of  perform- 
ance are  within  the  contn^  of  the  employ^." 
Page  14. 

In  LaCfery  v.  Gypsum  Co.,  83  Kan.  348,  111 
Pac.  498,  45  L  B.  A.  (N.  S.)  930,  Ann.  Gas. 


1912At  580,  the  excevttrai  to  tbe  role  holding 
an  owner  liable  when  the  work  is  Intrinsical- 
ly or  inherently  dangerous,  discussed  and 
ai^lied  in  Bailroad  Co.  v.  Ifadden.  77  Kan. 
80,  98  Pac.  586,  17  L.  B.  A.  (N.  S.)  788,  was 
again  considered  at  length,  and  numerous 
authorities  cited.  It  was  said,  however  (83 
Kan.  362,  lU  Pa&  498,  46  L.  R.  A.  [N.  S.] 
930,  Ann.  Cas.  1912A,  690),  that  In  the  ab- 
sence of  legislation  upon  the  subject  the 
courts  had  not  hitherto  held  as  a  matter  of 
law  that  mining  is  so  Inherently  dangerous 
as  to  make  tbe  owner  liable  for  tbe  negli- 
gence of  on  Independent  contractor,  where  It 
Is  not  shown  that  the  mine  was  unsafe  when 
the  contract  was  made  or  that  the  owner  re- 
served some  control  of  its  operation.  From 
this  two  members  of  the  court  dissented,  on 
the  ground  that  mining  is  intrinsically  dan- 
gerous. A  similar  holding,  and  an  expres- 
sion by  special  concurrence  in  line  with  the 
dissent  referred  to,  may  be  found  In  N^aon 
V.  Cement  Co..  84  Kan.  797,  116  Pac  678. 
These  decisions  were  rendered  In  1910  and 
1911,  respectively.  In  1913  the  Legislature 
by  section  2  of  chapter  216  of  the  Laws  of 
that  year,  amending  tbe  original  Com[)en- 
satlon  Act,  referred,  among  other  things,  to 
a  mine  and  all  employments  wherein  a  pro- 
cess requiring  tbe  use  of  any  dangerous  ex- 
plosive or  inflanunable  materials  Is  carried 
on,  "each  of  which  employments  la  hereby 
determined  to  be  especially  dangerous,  in 
which' from  tbe  nature,  conditions  or  means 
of  prosecuUon  of  the  work  therein,  extraordi- 
nary risk  to  the  life  and  limb  of  the  work- 
man engaged  therein  are  Inherent,  necessary, 
or  substantially  unavoidable.   •   •  * 

Tbe  t14w8  of  connsel  as  to  the  effect  of  this 
declaration  have,  since  the  submission  of 
tbe  case,  been  requested,  received,  and  con- 
sidered, a^  their  further  views  as  to  tbe 
matter  of  claim  for  c<Hapensatlon,  and  the 
effect  of  section  4  of  the  original  Compensa- 
tion Act  (chapter  218,  l4W8  of  1911).  In- 
voked by  the  plalnUff.  Whether  or  not  tbe 
exception  would  apply,  and  the  lessor  as  well 
as  the  lessee  be  liable,  were  this  an  action 
for  damages  on  account  of  negligence,  need 
not  be  considered.  This  is  an  action  for 
compensation,  the  question  of  negligence  not 
arising.  The  amended  petition  alleged  that 
J.  H.  Price.  In  looking  after  the  plaintiff 
and  attempting  to  settle  with  hUn,  was  act- 
ing for  the  Burnett  Company.  After  a  de- 
murrer had  been  overruled,  an  answer  was 
filed,  ccHislstIng  of  a  general  denial,  duly 
verified,  tbus  placing  on  the  plaintiff  the 
burden  of  showing  the  alleged  agency  of  J. 
H.  Price,  of  which  there  was  no  proof,  ex- 
cept tbe  contract  Itself,  the  effect  of  which 
has  already  been  determined.  OthcrvPise 
there  was  no  allegation  or  proof  of  any 
claim  for  compensation  made  to  the  Burnett 
Company.  The  failure  to  plead  want  thereof 
might  well  be  held  not  to  amount  to  a  waiver 
of  such  ^laim,  as  contended  by  the  plaintiff, 
but  a  decision  on  this  point  Is  rendered  on- 
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necessary  b7  the  statntory  proriidon  relied 
on— section  4  of  chapter  218  of  the  Laws  of 
1011.  Tbls  proTldea  that  wbeo  any  person 
therein  referred  to  as  principal  undertakes 
to  execute  any  work  which  is  a  part  of  bis 
trade  cr  business,  or  which  he  has  contracted 
'to  perform,  and  contracts  with  any  other  per- 
son, referred  to  as  the  contractor,  for  the  ex- 
ecution of  the  whole  or  any  part  of  such 
work,  the  principal  shall  he  liable  to  pay  to 
any  workman  employed  In  execution  of  the 
work  any  compensation  under  the  act  wbidi 
be  should  have  been  liable  to  pay  If  that 
workman  had  been  Immediately  employed  by 
talm;  that  when  compensation  is  claimed,  or 
proceedings  are  taken  against  the  principal, 
then  In  the  application  of  the  act  "references 
to  the  principal  shall  be  substituted  for  refer- 
ences to  the  employer,  except  that  the 
amount  of  compensation  shall  be  calculated 
with  reference  to  the  earnings  of  the  work- 
man under  the  employer  by  whom  be  Is  im- 
mediately employed."  Other  provisions  as  to 
'lability  over  and  questions  of  pleading  are 
made,  and  subdlTlsIon  ''d"  Is  as  follows: 

"This  section  shall  not  apply  to  any  case 
where  the  accident  occurred  elsewhere  than  on, 
or  in,  pr  about  the  premises  on  which  the  prin- 
cipal has  undertaken  to  execute  work  or  which 
are  otherwise  under  his  control  or  manaffemcnt, 
or  on,  in,  or  about  the  execution  of  such  work 
under  his  control  or  management." 

Whatever  may  be  the  basis  of  the  liability 
of  the  owner  In  certain  cases  Inrolving  em- 
ployment inherently  dangerous,  whether  Im- 
puted agency,  public  necessity,  or  other 
ground,  real  or  fictitious,  this  statute  at- 
taches no  liability  for  compensation  to  one 
who  Is  not  In  the  execution,  control,  or  man- 
agpment  of  the  work  wherein  the  Injury 
occurs. 

Finding  nothing  In  the  record  showing  such 
execution,  management,  or  control  by  the 
Burnett  Company,  the  Judgment  against  this 
defendant  must  be  reversed.  All  the  Justices 
concurring. 


(49  UtBh,  137) 

JOHNSON  etal.v.GEDDEScta].   (No.  2927.) 

(Supreme  Court  of  Utah.    Nov.  24,  1916.  Re- 
hearing Denied  Dec.  28,  1916J 

1.  Mines  ano  Minerals  <S=>34— Sai-s— Con- 

BTBUCTION  OF  CONTBACT— PaTMENT. 

Plaintiff,  in  1901,  entered  Into  a  contract 
with  defendants  to  sell  certain  unpatented  min- 
ing claims  and  the  improvements  thereon  for 
$21,000,  payable  $1,000  on  the  day  of  the  con- 
tract, $1,000  on  or  before  September  2,  1901, 
16,000  on  or  before  October  20,  1901,  $4,000  on 
or  before  July  2,  1002,  and  the  remaining  $9,000 
payable  "only  in  tfae  manner  following  and  not 
otherwise,"  that  is,  by  the  payment  of  a  net  one- 
half  of  the  proceeds  of  all  ores  mined  from  the 
property  after  deducting  the  expenses  of  mining, 
etc.,  and  providing  that  the  managing  and  de- 
veloping of  tlie  property  should  be  left  solely  to 
the  sound  and  reasonable  discretion  of  the  de- 
fendants; that  plaintiff,  when  the  property  was 
being  worked,  might  have  employment  under  de- 
fendant at  toe  usual  miner's  wages;  that  on 
payment  of  the  $12,000  plaintiffs  wobld  deliver 


a  warranty  deed  of  title  in  fee  dear  of  inenm- 
brances,  whereupon  defendants  would  deliver  an 
agreement  to  pay  the  balance,  and  that  on  pay- 
ment of  the  first  $1,000  the  plaintiffB  would  put 
the  deeds  in  escrow.  Defendants  made  the  first 
four  payments  amounting  to  $12,000,  and  did 
not  thereafter  operate  the  mine  or  obtain  any 
proceeds  from  ore  up  to  September,  1900,  when 
action  for  the  balance  of  $9,000  was  brou^t. 
Held,  that  plaintiff  could  not  recover,  since  noth- 
ing in  the  contract  obligated  the  defendants  to 
develop  the  claims  within  what  any  one  might 
consider  as  reasonable  time,  and  since,  there 
being  no  proceeds  from  ore,  the  balance  was  not 
dufci 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H  SlSA;  Dec.  Dig.  ^ 

2.  CoNTB&OTS  «s;9l62-- GoNSTBucnoN— NEac»- 

BITT. 

Unless  it  is  shown  that  a  contract  was  ob- 
tained by  fraud,  oppression,  or  duress,  or  that 
it  is  aninst  law  or  public  policy,  or  Is  uncon- 
scionable, it  Is  the  duty  of  the  court  to  enforce 
it  according  to  its  terms,  and  It  may  not  by 
forced  construction  modify  or  disregard  it. 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent.  Dig.  {|  732.  733,  738;   Dec.  Dig.  «=> 

3.  EviDENCB  ®=3400(2)— CoimucTs— CoirrsM- 
poRANEous  Statements. 

Statements  of  the  parties  contemporaneous 
with  the  making  of  their  contract  for  the  sale  of 
mining  claims  could  not  be  given  the  effect  of 
enlargine  liability  under  the  contract, 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {f  1779,  1781-1783;  Dee.  Dig.  «=j 
400(2).] 

4.  Evidence  ^»400(2)  —  Parol  Evidence  — 
Contradicti.no  Terms  of  Contract. 

Contemporaneous  statements  of  the  parties 
to  a  contract  for  the  sale  of  mining  claims, 
directly  contradictory  of  tbe  terms  of  their  con- 
tract, would  be  given  no  force  where  it  was  nei- 
ther claimed  nor  found  that  they  were  intended 
for  or  constituted  a  modification  of  tbe  con- 
tract. 

[Ed.  Note,— For  other  cases,  see  Evidence. 
Cent.  Dig.  {g  1779,  1781-1783;  I>ec.  Dig.  «=» 

400(2).] 

0.  Contbactb  €=3169— Gohstbuctxon— Iivtkk- 

TION  OS  PaBTIBB. 

Where  the  terms  ot  a  contract  are  uncer- 
tain or  obscure,  tfae  court  not  only  may,  but 
should,  avail  itself  of  all  the  legitimate  legal 
evidence  appearing  upon  the  intentioh  of  the 
parties  and  the  rights  created  on  the  one  side 
and  the  obligations  assumed  on  the  other. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  i  752;  Dec  Dig.  «=»169.] 

6.  CoNTBACTS  ^»152  —  Modification  — 
Gboundb. 

Courts  of  equity,  under  the  guise  of  con- 
struction, may  not  so  change  or  modify  con- 
tracts as  to  impose  conditions  or  obligations  not 
express  or  clearly  implied,  though  such  condi- 
tions may  make  the  terms  of  tbe  contract  more 
equitable  and  in  accord  with  the  court's  sense  of 
justice;  nor  can  they  give  relief  merely  because 
parties  to  a  long-time  contract  did  not  provide 
for  all  possible  emergencies. 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent.  Dig.  9S  732.  733,  738;  Dec.  Dig.  ^152.) 


•Charter  Oak,  etc.,  v.  Olsbome,  6  UUh.  Uf,  IB 
Pac  i&3;  MclDtjrre  v.  AJax  H.  Co.,  20  Vtmh,  m. 
60  Pac.  &92;  Id..  28  Utah,  162.  7T  Pac.  fiU;  UasUun  v, 
Haslam.  19  Utah,  1.  M  Pac  248:  ScbeDck  v.  Wlcka, 
23  Utah.  576,  6S  Pac.  732. 


4t=3For  other  cases  sec  aame  topic  and  KST'MVUOEB  to  all  Key-Numbered  Digests  aaa  Indexes 
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7.  Minis  and  MiineBAU  «=954(S)  —  Sale  — 
Terms  ot  Payment  —  Suffiozenot  of  Evi- 
dence. 

Id  an  action  to  recover  th«  balance  dae  npon 
the  purchase  price  of  certain  miniiig  claima, 
evidence  held  not  to  sustain  a  findin^r  tliat  defend- 
ants could  bive  realized  net  proceeds  io  any 
amount  between  July,  1901,  and  September, 
1909,  out  of  which  to  pay  the  balance  aceordins 
to  the  contract. 

[Ed.  Note. — For  otber  cases,  see  Mines  and 
MiDerals.  Gent  Dig.  fi  151;  Dec  Dig.  «»54(3).] 

Straup,  O.  J.t  dissenting. 

Appeal  from  District  Court,  Salt  Lake 
Count.?;  Geo.  G.  Armstrong,  Judge. 

Action  by  SUas  F.  Johnson  and  another 
against  Theron  Geddes  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Reversed,  and  cause  remanded,  with  direc- 
tion to  enter  judgment  dlsmlsEdng  the  com- 
plaint 

Howat,  Macmlllan  &  Nebeker,  of  Salt  Lake 
City,  for  appellants.  Wm.  H.  King  and  Sam- 
uel RusseU,  both  of  Salt  Lake  Olty.  for  re- 
spondents. 

FRICK,  J.  On  September  23,  1909,  the 
plaintiffs  commenced  this  action  In  equity 
to  recover  the  sum  of  $0,000  from  the  defend- 
ants as  an  alleged  balance  due  npon  the  pur- 
chase price  of  certain  mining  claims,  and 
to  have  said  sum  declared  a  lien  upon  said 
mining  claims,  and  for  an  order  of  sale 
thereof  to  pay  said  $9,000,  etc.  Tbe  defend- 
ants denied  the  maturity  of  the  alleged  in- 
debtedness, and,  as  a  further  defense  to  tbe 
action,  set  up  the  contract  entered  Into  be- 
tween the  parties  concerning  the  purchase 
of  the  mining  claims  In  question,  the  terms 
of  which,  so  far  as  material  to  this  contro- 
versy, we  shall  refer  to  hereafter.  It  is 
not  necessary  to  set  forth  the  pleadings. 
Such  parts  as  may  be  deemed  material,  how- 
ever, win  be  referred  to  In  the  coorae  of 
the  opinion. 

The  conceded  facts,  briefly  stated,  are, 
that  on  tbe  2d  day  of  July,  1901,  the  plain- 
tiffs entered  Into  what  may  be  termed  a 
dual  (^tlon  agreement  with  tbe  defendants 
whereby  the  plalntiCfs  sold  to  the  defend- 
ants seven  mining  claims,  of  which  six  were 
unpatented,  together  with  the  improvements 
thereon.  By  the  terms  of  said  agreement 
the  defendants  were  given  tbe  choice  to  pay 
the  sum  of  $16,000  In  full  for  said  mining 
claims  or  to  pay  the  sam  of  $21,000,  $9,000 
of  which  to  be  paid  as  hereinafter  stated. 
If  the  defendants  elected  to  pay  the  sum  of 
$16,000  for  tbe  full  purchase  price  of  said 
claims,  they  were  required  to  pay  the  same 
as  follows:  $1,000  on  the  date  of  the  con- 
tract July  2,  1901 :  $1,000  on  or  before  Sei>- 
tember  2,  1901 ;  $0,000  on  or  before  October 
20,  1901;  and  the  remaining  $8,000  on  or 
before  July  2,  1902.  Upon  the  other  hand, 
if  the  defendants  elected  to  pay  tHe  $21,000 
for  said  mining  claims  the  payments  were 


to  be  made  at  the  dates  and  npon  the  condl- 
tLoaa  following:  $1,000  on  the  date  of  the 
contract;  $1,000  on  or  before  September  2, 
1901;  $6,000  <Hi  or  before  October  20,  1901; 
$4,000  on  or  b^ore  July  2. 1902 ;  and  the  re- 
maining $9,000,  In  the  language  of  the  con- 
tract were  made  payable  in  the  manner  and 
upon  the  conditions  following: 

"5.  Tbe  balance  of  tbe  above-named  pnrchase 
price,  being  the  sum  of  nine  thousand  dollars 
($9,000.00),  shall  be  paid  only  in  tbe  manner  fol- 
lowing and  not  otherwise— that  is  to  say.  on  and 
after  tbe  2d  day  of  July,  1902,  the  said  second 
parties,  or  their  assigns,  shall  pay  over  to  said 
first  parties,  or  their  assigns,  a  net  one-hnlf  (%) 
of  said  second  parties*  proceeds  from  said  mine, 
meaning  thereby  a  net  one-half  (%)  of  the  pro- 
ceeds of  all  ores  miaed  from  said  property  after 
the  said  second  parties  have  deducted  all  mon- 
eys paid  out  by  them  or  expenses  incurred  in 
mining,  milling,  sampling,  handling,  transport- 
ing, smelting  and  marketing  said  ores." 

The  contract  also  contained  the  follow- 
ing conditions: 

"E.  The  extent  and  manner  of  managing  and 
developing  said  property  shall  be  left  solely  to 
the  sound  and  reasonable  discretion  of  said  par- 
ties of  the  second  part 

"F.  It  is  also  understood  and  provided  that 
the  parties  of  the  first  part  may  have,  if  they  so 
desire,  when  the  property  is  being  worked,  em- 
ployment thereon  under  the  orders  and  direction 
of  said  second  party,  or  bis  assigns,  so  long  as 
said  first  parties  are  competent  and  faithful  and 
said  work  continues,  at  usual  miners'  wages. 

"G.  •  •  •  And  the  parties  of  the .  first 
part  agree,  npon  the  payment  of  the  twelve 
tfaousaud  dollars  <$12,000.00)  as  above  specified, 
to  deliver  to  the  parties  of  tbe  second  part,  or 
their  assigns,  a  warranty  deed  containlDg  the 
usual  covenants  conveying  title  in  fee  to  their 
full  undivided  interests  in  the  above-described 
premises  free  and  clear  of  all  incumbranres,  and 
subject  only  to  the  paramount  title  of  the  Unit- 
ed States  in  the  unpatented  claims.  Upon  de- 
livery of  said  deed  the  second  parties  hereto 
shall  make  and  dehver  to  the  parties  of  the  first 
part  hereto  their  certain  contract  agreement  to 
pay  the  balance  of  tbe  purchase  price  named 
herein  of  nine  thousand  dollars  ($9,000.00)  in 
the  manner  and  only  in  the  manner  provided  by 
paragraph  6.  And  the  said  parties  of  tbe  first 
I^art  further  agree  that  upon  tbe  payment  of 
the  one  thousand  dollars  ($1,000.00)  required, 
and  to-day  made,  under  paragraph  No.  1,  said 
deed  shall  be  pieced  in  escrow  in  Salt  Lake  City, 
Utah,  to  be  delivered  to  the  said  second  parties, 
or  their  assigns,  upon  tbe  payment  of  tne  said 
twelve  thousand  dollars  ($12,000.00)." 

The  defendants  elected  to  purchase  the 
mining  claims  for  the  sum  of  $21,000,  to  be 
paid,  however.  In  the  manner  stated  in  the 
part  of  tbe  ccmtract  we  have  set  forth  above. 
Tbe  def^dants  made  the  first  four  payments 
amounting  to  the  sum  of  $12,000,  and  ob- 
tained the  deed  mentioned  in  the  contract. 
Upon  the  delivery  of  tbe  deed  tbe  parties 
entered  Into  the  contract  provided  for  in 
tbe  original  agreonent,  the  material  parts 
of  which  are: 

"In  consideration  of  the  conveyance  by  tbe 
second  parties  to  tbe  first  parties  of  the  Atlas, 
Atlas  No.  1,  AtUs  No.  2,  AUas  No.  3,  AUas  No. 
4,  Atlas  No.  5,  and.  Atlas  No.  6,  lode  mining 
daims,  In  Star  Mining  District,  Beaver  county, 
Utah,  the  first  parties  hereby  promise  and  agree, 
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for  tiiemmlrcfl  and  tbelr  aBsIgns,  that  they  will 
pay  to  the  secoDd  parties  or  their  assigns,  one- 
half  of  the  net  proceeds  of  all  ores  mined  b;  the 
first  parties,  or  their  assigns,  from  said  property, 
until  the  second  parties  shall  hare  received  the 
sum  total  of  $9,000.00  out  of  such  net  proceeds. 
The  words  'net  proceeds'  as  hereinabove  used 
shall  be  construed  as  the  proceeds  of  the  sales 
of  ores  taken  from  said  property  remat&inf  after 
tbe  first  parties  shall  have  deducted  all  moneys 
paid  out  by  them  or  their  assigns  for  expenses 
in(;urred  in  mining,  milling,  sampling,  handling, 
transportation,  smelting  and  marketing  said 
ores.  This  contract  shall  be  deemed  and  constru- 
ed aa  a  covenant  running  with  the  title  to  said 
land  and  shall  bind  tbe  grantees,  heirs  and  as- 
signs of  the  first  parties.  It  is  distinctly  under- 
stood and  agreed  that  the  first  parties  shall  not 
be  liable  hereunder  to  pay  to  the  second  parties 
any  sam  whatever  unless  such  net  proceeds  are 
realised  by  them  out  of  said  property,  and  then 
only  to  the  extent  of  one-half  of  such  net  pro- 
ceeds until  the  full  sum  of  $9,000.00  shall  be 
paid  to  the  second  parties." 

Tbe  plaintiffs,  In  tbelr  complaint,  pleaded 
only  the  legal  effect  of  the  contract,  and, 
among  other  tblnga,  also  alleged: 

"That  said  defendants,  with  full  knowledge 
of  the  rights  of  the  plainti^  in  the  premises, 
and  of  their  obligation  to  pay  the  said  ^,000  re- 
maining due  upon  the  purchase  price  of  said 
property,  have  willfully  failed,  neglected  and 
refused  to  pay  said  sum,  or  any  part  thereof, 
out  of  the  proceeds  of  said  mining  property,  or 
otherwise,  and  said  defeodante  with  full  knowl- 
edge as  aforesaid  of  tbe  rights  of  tbe  plaintiETs 
and  of  their  duty  in  the  premises,  hare  willfully 
failed,  neglected  and  refused  to  work,  develop  or 
operate  said  mine,  or  extract  ores  therefrom,  all 
for  the  express  purpose  of  drlaying  the  pay- 
ment of  said  $9,000,  and  of  defeating,  If  possi- 
ble, tbe  rights  of  the  plaintiffs  in  the  premises. 
That  said  defendants  have  had  a  reasonable  time 
to  pay  said  $9,000  from  the  proceeds  of  said 
mining  property,  and  have  likewise  had  a  rea- 
sonable time  to  develop  said  property,  and  to 
sell  and  dispose  of  the  same;  hut  to  do  either 
of  said  things  said  defendants  have  neglected 
and  refused  and  still  neglect  and  refuse." 

In  support  of  the  foregoing  allegations 
tbe  plaintiffs,  over  defendants*  objections, 
wore  permitted  to  propound  tbe  following 
question  and  to  receive  the  answer  thereto 
as  stated  below: 

"Mr.  Johnson,  from  jour  knowledge  of  the 
ground  and  your  experience  as  a  mining  man, 
what  do  jrou  say  as  to  whether  or  not  with  but 
comparatively  slight  expenditure  ore  could  have 
been  mined  and  shipped  at  a  profit  sufficient  to 
have  paid  your  $9,000  from  the  claims  which 
were  sold  to  the  defendanu  by  you  and  Lock- 
wood?  A.  Why,  I  think  with  an  expenditure 
of  S5,000  sinking  this  vortical  sbaft,  that  the 
mine  could  have  been  paying  right  along." 

Appellnnta,  as  appears  from  the  eTldence, 
did  not  work  the  mining  claims  after  the 
payment  of  the  $12,000,  did  not  receive  any 
net  proceeds  ttierefrom  whatever,  and  did 
not  pay  plaintiffs  any  more  money. 

The  court  made  findings  of  fact  and  con- 
clusions of  law  In  favor  of  the  plaintiffs. 
The  principal  part  of  the  findings  merely 
relate  to  the  contracts  entered  Into  by  the 
parties.  It,  however,  made  some  additional 
Hndfngs  as  follows: 

"That  said  defendants,  Geddes,  Snyder  and 
Beckett,  at  tbe  time  of  tbe  execution  of  said 
iptlon  Jgreemeat  on  the  2d  day  of  July,  UMl, 


and  said  agreement  of  October  4,  1901,  repre- 
sented and  stated  they  would  immediately  work 
and  develop  said  mining  claims;  that  they  had 
sufficient  means  with  which  to  work  said  prop- 
erty; that  tbe  examination  made -and  caused 
to  be  made  by  them  of  said  property  showed 
that  said  minin^r  claims  contained  large  deposita 
of  ore  from  which,  at  an  expense  not  to  exceed 
five  thousand  ($5,000.00>  dollars,  they  could  have 
mined  and  shipped  lead,  silver  and  other  ores, 
at  a  profit,  and  discharge]  said  indebtedness 
of  $9.0i50. 

"The  court  further  finds  that  said  mining 
property  is  valuable  for  mining  purposes,  and  is 
of  a  valuation  of  at  least  $50,000-  that  it  con* 
tains  valuable  deposits  of  ore  which  can  be  min- 
ed and  shipped  at  a  profit,  and  that  If  defend- 
ants bad  worked  said  property  and  mined  the 
ore  therein  they  could,  within  a  short  time  after 
entering  into  said  contract,  have  paid  said  $!),- 
000  out  of  one<haIf  of  the  net  proceeds  of  the 
ores  mined  from  said  property,  and  by  such  pro- 
ceeds (the  court  means,  proceeds  of  the  sales  of 
ores  taken  from  said  pwperty),  remaining  after 
the  defendants  deducted  the  moneys  paid  by 
them,  or  expenses  incarred  in  mining,  milling, 
sampling,  haudliug,  transporting,  smelting  or 
marketing  such  ores. 

"The  court  further  finds  that  the  said  defend- 
ants, Lfter  obtaining  said  option  ird  entcrine 
into  said  agreements  on  October  4,  1901.  refused 
to  work  said  mining  claims,  or  to  extract  and 
remove  ore  therefrom;  that  plaintifEs,  upon  a 
number  of  occasions  between  said  dates  and  the 
commencement  of  this  action,  requested  the  de- 
fendants to  work,  operate  and  develop  said 
property  and  to  ship  ores  therefrom  and  to  pay 
said  $9,000,  but  the  said  defendants  refused  up- 
on eacb  occasion,  and  continued  to  refuse  to 
work  said  property  or  to  mine  the  ores  thereon 
or  to  pay  said  $9,000,  or  any  part  thereof.  That 
friim  the  year  1901,  when  the  defendants  ob- 
taiued  a  deed  to  suid  premises,  until  the  time  of 
tbe  trial,  the  said  defendants  have  not  worked 
said  property  or  expended  any  sum  of  money 
thereon  or  attempted  to  develop  said  property 
or  to  ship  ore  therefrom,  but  during  all  of  said 
period  refused,  and  still  refuses,  to  work,  devel- 
op or  operate  said  property,  or  to  pay  said 
$9,000;  and  tbe  said  defendants  give  out  and 
declare  that  they  arc  under  no  obligation  what- 
ever to  either  work  said  property  or  to  ship  ore 
therefrom,  and  further  give  out  and  declare  that 
they  never  will  be  required  to  pay  tbe  said  $9,000. 
or  any  part  thereof,  until  they  sbsll  work  said 
property,  and  from  one-half  of  the  net  proceeds 
thereof  derive  a  sufiicient  sum  to  pay  and  di» 
charge  said  $9,000." 

[1,  2]  Upon  tbe  findings  and  concltisioDS  of 
law  the  court  entered  a  Judgment  or  decree 
In  favor  of  plaintiffs  for  the  sum  of  $9,000. 
with  8  per  cent.  Interest  from  September  1, 
1909,  amounting  to  $5,100,  declared  said  prin- 
cipal and  interest  to  be  a  lien  upon  the  min- 
ing claims  and  ordered  them  sold  to  pay  tbe 
amount  found  doe  as  aforesaid.  The  defend- 
ants appeal  to  this  court  and  here  assail  the 
findings  of  fact,  conclusions  of  law,  and 
Judgment. 

The  findings,  and  especially  those  we  have 
hereinbefore  set  forth,  are  assailed  both  nptm 
tbe  alleged  ground  that  they  are  not  sustain- 
ed by  the  evidence,  and  that  they  are  Imma- 
terial under  the  Issues. 

The  district  court  seems  to  have  proceeded 
upon  the  theory  outlined  by  plalntlCfs*  coun- 
sel, the  substance  of  whicb  may  be  stated 
tbub:  That  inasmndi  as  the  $8,000  were  men- 
tioned In  the  contracts  as  being  a  part  of  tbe 
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^,000  purchase  xxilce  for  tbe  mining  claims, 
and  altboogb  defendants  agreed  to  pay  that 
■am  ont  of  tbe  net  proceeds  which  they 
diould  obtain  from  tbe  mining  claims,  yet 
that  sum  was  pi^aUe  at  all  events  within  a 
reaatmable  time  after  taie  deed  was  executed 
and  delivered ;  that  notwitbstmdipg  tbe  de- 
fendants have  had  a  reasonable  time  within 
which  to  develop  said  mining  fflaini*  and  ob- 
tain ther^rom  safficlent  net  proceeds  to  pay 
said  sum  of  money,  they,  nevertheless,  have 
failed  and  neglected  to  do  so  and  for  that 
reason  said  sum  of  $9,000  became  due  when 
such  a  reasonable  time  had  elapsed,  which 
was  oa  tbe  lat  day  of  September,  lOOD,  or  23 
days  before  this  action  was  commenced. 
Plaintiffs'  counsel,  in  this  court,  defend  the 
Judgment  of  the  court  upon  the  theory  just 
outlined,  in  support  of  their  contention 
ooonsel  refer  to  the  following  Utah  cases, 
naujeij',  Charter  Oak,  etc.,  Co.  v.  Qlsbome,  5 
Utah,  819,  15  Pac.  253,  Mclntyre  v.  Ajax 
M.  Co.,  20  Utah,  323,  60  Pac.  552,  and  28  Utah, 
162,  77  Pac.  613,  Haslam  v.  Haslam,  19  Utah, 
1, 56  Pac.  243,  and  Schenck  v.  Wicks,  23  Utah, 
576,  65  Pac.  732.  Cases  are  also  cited  from 
other  jurisdictions.  Inasmuch  aa  we  are 
firmly  convinced  that  both  the  plaintiffs  and 
the  defendant  must  stand  or  fall  by  the  terms 
of  their  contract  we  do  not  deem  It  necessary 
to  specially  point  out  why  the  foregoing  cas- 
es are  not  controlling,  much  less  do  we  deem 
It  necessary  to  review  any  of  them.  In  this 
connection  we  also  desire  to  state  that  while 
plaintiff's  counsel  have  Qled  an  elaborate 
brief  and  argument,  yet  we  shall  not  attempt 
to  follow  and  answer  their  arguments  except 
as  that  Is  done  In  the  statements  made  in 
the  course  of  this  opinion. 

At  the  threshold  of  this  controversy  we 
are  again  reminded  that  courts  are  created 
to  enforce  and  not  to  make  contracts.  In 
other  words,  unless  It  is  shown  that  the  con- 
tract Id  question  was  obtained  by  fraud,  op- 
pression, or  duress,  or  that  it  is  against  law 
or  public  policy,  or  Is  unconscionable,  it  is 
the  duty  of  the  courts  to  enforce  It  according 
to  its  terms  and  not  by  forced  construction 
to  modify  or  disregard  IL  The  terms  of 
tbe  contract  in  Question  here,  as  we  view 
tfaem,  are  so  explicit,  so  plain,  and  are  ex- 
pressed In  sncb  apt  and  clear  language  that 
tbere  really  is  nothing  for  a  court  to  con- 
Btme.  It  is  trne  that  the  district  court  made 
certain  flndinigs,  among  others,  that  when 
tbe  aptloa  agreement  was  entered  into  in 
1901  some  of  the  defendants  made  certain 
statements  to  tbe  effect  that  tbey  would  "im- 
mediately work  and  develop  said  mining 
dalms,"  etc.  That  finding  is  assailed.  It 
must  not  be  ovedooked  that  tbe  finding  re- 
lates to  tbe  time  wtaen  tbe  original  option 
agreemeid  was  entered  Into,  namely,  in  1901. 
Now,  by  reference  to  that  agreement  it  will 
be  seen  that  the  finding  is  In  the  very  teetb 
of  its  terms.  In  that  agreemoit  It  Is  pro- 
Tided: 

lfilP^-6S 


"The  extent  and  manner  of  manapins  and  de- 
veloping said  property  shall  be  left  solely  to 
the  sound  and  reasonable  discretion  of  said 
parties  of  the  second  part  [defendants]." 

[3,  4]  Further  It  was  provided  that  "when 
the  property  Is  being  worked"  the  plaintiffs 
shall  be  given  employment,  etc.  Plaintiffs' 
counsel,  however  (and  it  seems  the  district 
court  took  their  view),  Insist  that  notwith- 
standing the  fact  that  plaintiffs  then  agreed 
that  the  working  and  development  of  the 
mining  idaims,  as  well  as  "the  extent  and 
manner"  thereof,  should  be  left  to  the  judg- 
ment or  discretion  of  the  defendants,  .yet 
such  should  be  tbe  case  only  if  the  work  and 
development  should  comport  with  the  wishes 
or  Judgment  of  the  plaintiffs,  or  the  judgment 
of  some  court  to  which  the  matter  might  be 
submitted.  True,  the  court  finds  that  cer- 
tain statements  were  made,  but  such  state- 
ments. If  made  at  all,  were  also  found  to 
have  been  contemporaneous  with  the  mak- 
ing of  the  contract,  and,  under  elementary 
rules  of  evidence,  can,  therefore,  not  be 
given  the  effect  of  enlar^ng  tbe  liability 
under  the  contract.  But  the  statements  can 
be  given  no  force  or  effect  for  the  simple  rea- 
son that  they  are  directly  contrary  to  and 
hence  contradictory  of  the  terms  of  the  con- 
tract, and  for  tbe  further  reason  that  it  is 
neither  claimed  nor  found  that  they  were  In- 
tended for  or  constituted  a  modification  of 
the  contract.  Neither  can  the  other  findings 
of  the  court,  except  those  relating  to  the  con- 
tract, be  given  any  effect  for  the  obvious  rea- 
son that  the  rights  of  the  parties  must  be 
dertermined  from  tbe  terms  of  the  contract 
alone.  It  Is  quite  true  that  where  the  terms 
of  a  contract  are  uncertain  or  obscure  the 
court  not  only  may,  but  It  ought  to.  avail  It- 
self of  all  legitimate  legal  evidence  which 
will  shed  light  upon  the  Intention  of  the 
parties  and  upon  the  rights  granted  upon  the 
one  side  and  the  obligations  assumed  upon 
the  other.  A  court  may,  however,  not  receive 
evidence  for  the  sole  purpose  of  enlarging 
tbe  rights  upon  the  one  side  and  Increasing 
the  obligations  np<m  the  other.  Nor  may 
a  court  do  that  simply  because  tbe  provisions 
of  the  contract  in  Its  Judgment  should  have 
been  made  more  equitable. 

[6, 8]  Let  US  pause  for  a  moment  to  see 
what  tbe  contract  says  concerning  tbe  rights 
of  tbe  plaintiffs  and  the  duties  or  obliga- 
tions assumed  by  tbe  dOCendanta.  In  the 
first  cation  agreement  it  is  made  as  plain  as 
tbe  En^isb  language  can  make  It  tbat  the 
99,000  "shall  be  paid  only"  out  of  the  "net 
one-balf  of  tbe  proceeds  of  all  wes  mined 
from  said  pxop^ty."  Then  follows  the  pro- 
vlsiMi  tbat  tbe  defendants  shall  determine 
the  "extent  and  manner"  of  the  development 
work.  In  another  part  of  tbe  option  agree- 
ment It  was  again  provided  that  the  $9,000 
shall  be  paid  "In  the  manner,  and  only  In 
the  manner,  provided  for  by  paragraph  5," 
which  paragraph  we  bave  quoted  in  full. 
Then  ugain  In  the  final  contract,  whlcb  was 
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made  and  delivered  pursuant  to  the  option 
contract  and  after  or  contemporaneona  with 
tbe  deed  to  the  mining  claims,  after  again 
proYlding  that  tbe  $9,000  shall  be  payable 
only  oat  of  one-half  of  the  net  proceeds,  It 
is  said: 

"It  is  distinctly  understood  and  agreed  that 
the  first  parties  [the  defendants]  shall  not  be 
liable  hereunder  to  pay  to  the  second  parties 
any  sum  whatever  unless  said  net  proceeds  are 
realized  by  them  out  of  said  property,  and  then 
only  to  the  extent  of  one-half  of  such  net  pro- 
ceeds until  the  full  sum  of  $9,000  shall  be  paid 
to  the  second  parties  [the  plaintiffs]." 

In  order  to  secure  the  $9,000,  r^rdless 
of  the  time  when  the  ore  shall  be  mined  and 
the  net  proceeds,  if  any,  obtained,  the  par- 
ties In  that  contract  also  provided: 

"This  contract  shall  be  deemed  and  coastnied 
as  a  covenant  running  with  tbe  title  to  said 
land  and  ahaU  bind  the  grantors,  heirs  and  as- 
signs of  the  first  parties." 

Considering,  therefore,  all  of  the  provisions 
of  the  contra<^  together  It  is  quite  clear  that 
it  was  assumed  by  all  the  parties  tliat  it 
might  not  c»ily  be  a  long  time  before  one-half 
•of  the  net  proceeds  would  be  obtained  In 
sufficient  quantities  to  pay  the  $9,000.  but 
that  it  was  possible  that  one-half  of  the 
proceeds  might  not  reach  that  sum  at  any 
time.  This  is  made  clearer  still  when  refer- 
ence is  had  to  the  purchase  price  that  was 
flzed  in  the  two  options.  In  one  the  defend- 
ants could  obtain  the  mining  claims  by  pay- 
ing $16,000  in  full  therefor.  They  declined 
to  pay  that  amount,  but  elected  to  purchase 
under  the  other  option  by  the  terms  of  which 
they  were  required  to  pay  only  $12,000  of 
their  own  money,  but  were  required  to  pay 
an  additional  $9,000  (which  was  $5,000  more 
than  the  first  option),  but  they  were  required 
and  agreed  to  pay  said  $9,000  only  out  of 
one-half  of  the  net  proceeds  to  be  derived 
from  the  mliOng  claims.  NotwlUistandlng 
the  fact,  however,  that  the  plaintiffs  were 
willing  to  sell  the  mining  claims  for  $16,000 
In  full,  one  of  the  plaintiffs  testified  that  the 
claims  were  worth  $50,000  at  the  time  they 
were  sold,  and  were  worth  that  at  the  time 
of  the  trial.  Plaintiffs,  however,  gave  the 
defendants  the  option  to  purchase  the  mining 
claims  for  $12,000  In  money  regardless  of 
whether  that  amount,  or  any  amount,  was 
realized  out  of  the  property,  and  for  an  addi- 
tional $9,000  making  the  purchase  price 
$21,000.  but  agreed  that  the  $9,000  should 
be  paid  only  out  of  one-half  of  the  net  pro- 
ceeds, if  any,  obtained  from  the  mining 
claims.  The  defendants  agreed  to  the  latter 
proposition,  paid  the  plaintlGTs  $12,000  as 
agreed,  but  paid  no  more  and  have  never 
worked  nor  developed  the  mining  claims  nor 
have  realized  any  net  proceeds  therefrom. 
The  defendants  did  not,  certainly  not  in  ex- 
press terms,  agree  to  work  and  develop  the 
mining  claims.  No  doubt  It  was  their  inten- 
tion to  do  that,  and  no  doubt  It  was  assumed 
by  the  plaintUEs  that  they  would  do  so. 
There  la,  taowever,  nothing  la  tbe  contract, 


that  obligates  tbe  defendants  to  do  so  at  an7 
time  nor  wltbln  what  any  one  else  misJit  con- 
sider to  be  a  reasonable  time.  If  tbe  plain- 
tiffs had  desired  such  a  contract  tbe;  staonld 
have  demanded  It  when  tbe  option  was  ^ven 
to  the  defendants,  and  tbe  latt»  could  then 
either  have  acc^ted.or  declined  tbe  proposed 
conditions.  It  Is  too  late  to  Impose  conditioDS 
after  a  new  contract  has  been  ottered  Into 
which  supersedes  tbe  old  <nie. 

Bat  there  Is  stlU  another  reason  wby  the 
district  conrt's  etnstructlon  of  tbe  contract 
In  question  cannot  prevail.  Under  the  con- 
tract no  payments  were  due  nor  conld  become 
due  until  tbe  d^endants  bad  <rt>talned  at 
least  some  net  proceeds.  If  they  had  worked 
the  mining  claims  during  all  the  years 
from  IWl  to  tbe  present  time,  and  bad  ob- 
tained no  net  proceeds,  notblng  would  be  due 
under  tbe  tenns  of  tbe  contract,  and  If,  dor^ 
ing  that  time,  they  had  Stained  net  pro- 
ceeds In  any  amount  less  ttian  $18,000,  tbe 
plalntUEs  would  bare  been  entitled  to  only 
one-taalf  of  the  amount  realized,  whether  tbat 
amount  was  $1,000  or  $10,000,  or  any  other 
sum  less  than  $18,000.  If,  therefore,  the  de- 
fendants had  obtained  net  proceeds  from  tbe 
mining  claims  and  had  failed  or  neglected 
or  refused  to  pay  plaintiffs  one-half  thereof, 
the  plaintiffs  could  liave  sued  for  and  recov- 
ered said  one-half  and  no  more,  and  the  bur^ 
den  of  proof  In  sue'  an  actltm  would  have 
been  upon  them  to  establish  that  the  defend- 
ants had  realized  net  proceeds,  and  the 
amount  thereof.  The  district  court,  however, 
held  ttiat  in  view  that  the  plaintiffs  did  not, 
within  a  reasonable  time,  work  and  develt^ 
tbe  mining  claims,  and  therefore  did  not  to 
an  absolute  certainty  demonstrate  the  &ct 
that  they  could  not  obtain  net  proceeds  from 
the  claims,  for  that  reason  they  should  be 
required  to  pay  the  whole  $9,000  with  l^al 
interest  from  September  1,  1901,  the  date 
when,  according  to  the  Judgment  of  the  dis- 
trict court,  a  reasonable  time  had  elapsed. 
This  is  not  a  case  where  one  party  to  a  con- 
tract may  sue  and  recover  before  his  claim 
has  matured  under  the  terms  of  the  contract 
upon  the  ground  that  the  other  party  to  tbe 
contract  has,  by  bis  own  act,  deprived  him- 
self of  ttie  ability  to  perform  according  to 
the  terms  of  the  contract  when  it  has  matur- 
ed. Here  the  parties  made  ample  provision 
in  the  contract  that  such  a  condition  could 
not  arise.  The  defendants  can  never  pre- 
vent the  plaintiffs  from  having  recourse  to 
the  mining  claims  in  case  there  are  net  pro- 
ceeds derived  therefrom.  Neither  can  they, 
under  tbe  terms  of  the  contract,  liave  re- 
course against  the  defendants  personally,  nor 
against  the  mining  claims,  unless  and  until 
either  the  defendants,  or  some  <»ie  who  claims 
under  them,  obtain  some  net  proceeds  from 
tbe  mining  claims.  This  Is  their  contract, 
and  they  must  abide  by  It 

It  Is,  bowever,  suggested  that  If  tbli  cod- 
dnalon  Is  sound,  then  tbe  defendants  majr 
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never  pay  the  $9,000,  and  can  never  be  com- 
pelled to  do  so,  although  they  hold  and  enjoy 
the  mining  claims.  There  are  several  an- 
swers to  that  contention.  The  first  one  is 
that  under  the  terms  of  the  agreement  the 
defendants  did  not  obligate  themselves  to  pay 
unless  and  until  they  realized  net  proceeds 
from  the  mining  claims.  Secondly,  that  they' 
did  not  agree  to  pay  the  $9,000  out  of  the  net 
proceeds  within  a  reasonable  time,  or  at  any 
time,  unless  they  should  first  realize  the  net 
proceeds.  Nor  did  they  obligate  themselves 
to  work  the  mining  claims  within  a  reasona- 
ble time,  nor  within  a  specified  time,  or  at 
all.  Tbat  was  a  matter  taken  for  granted 
by  the  plaintlCte,  but  not  agreed  to  by  the 
defendants,  and  hence  is  not  a  part  of  the 
obligations  assumed  by  them.  The  third 
answer  is,  that  if  the  defendants  have  in 
any  way  breached  the  terms  or  conditions 
of  their  contract,  the  plalotlCFs  may  sue  and 
recover  such  damages  as  they  may  have  sus- 
tained thereby,  precisely  the  same  as  they 
would  have  to  do  iu  case  of  a  breach  of  any 
other  contract  Courts  of  law  are  always 
open  for  such  actions,  and  courts  of  equity 
may  act  only  when  the  remedy  at  law  Is  In- 
adequate. Again,  courts  of  equity  may  not, 
under  the  guise  of  construction,  so  change  or 
modify  contracts  as  to  Impose  conditions  or 
obligations  not  expressed  or  clearly  Implied, 
although  such  conditions  or  modifications, 
in  the  judgment  of  the  court,  may  make  the 
terms  and  conditions  of  the  contract  more 
eanitable  and  more  In  accord  with  the  court's 
sense  of  Justice.  Where  the  terms  and  condi- 
UoDB  of  a  contract  are  not  unconscionable, 
and  no  fraud,  duress,  or  misrepresentation  Is 
claimed,  the  courts  must  enforce  all  contracts 
as  the  parties  hare  made  them  and  not  as 
the  court  thinks  they  should  have  been  mad& 
Neither  can  a  court  of  equity  give  relief 
merely  because  under  a  long-time  contract 
the  parties  did  not  foresee  and  provide  for 
all  possible  emo^ndes  tbat  mij^t  arise. 
Under  the  contract  In  question  the  defend- 
ants no  doubt  paid  the  $12,000  for  the  mining 
claims  In  the  hope  and  expectation  that  they 
could  make  a  profit  out  of  them,  and  the 
plaintiffs  were  willing  to  sell  the  claims  for 
$16,000  in  money  In  full  payment  or  for 
$12,000  In  money  with  the  promise  that  they 
should  receive  $9,000  additional  out  of  one- 
balf  of  the  net  proceeds  that  should  be  ob- 
tained from  the  claima  The  defendaqts  were 
not  willing  to  risk  $18,000  but  were  willing 
to  take  the  chance  of  getting  back:  their 
$12,000,  while  the  plaintiffs  were  n^ing  to 
take  the  $12,000.  and  also  take  the  risk  of 
getting  $9,000  in  addition  out  of  the  net  pro- 
ceeds that  should  be  derived  from  the  min- 
ing claims  In  case  any  net  proceeds  should 
be  obtained  therefrom.  The  plaintiffs  took 
it  for  granted,  however,  that  the  necessary 
net  proceeds  would  be  realized.  We  can  see 
nothing  unfair  nor  unjust  in  such  a  contract, 
although  it  afterwards  develops  that  for 


eight  years  or  more  the  defendants  made  no 
effort  to  work  or  develop  the  property  for 
which  they  had  paid  $12,000  hi  cash. 

[7]  But  even  though  It  were  conceded  that 
the  district  court's  theory  were  correct,  yet 
the  fact  that  the  defendants  could  have  real- 
ized net  proceeds  In  any  amount  between  July, 
1901,  and  September,  1909,  In  our  Judgment, 
is  not  established.  When  one  of  the  plaintiffs 
was  testifying  he  was  questioned  with  regard 
to  whether.  In  his  Judgment,  the  mining 
claims  could  hare  t>een  worked  so  that  they 
would  have  yielded  "profits  sufficient  to  have 
paid  your  $9,000."   He  answered  thus: 

"Why,  I  think  with  an  eTpenditiire  of  $5,000 
sinking  this  vertical  shaft  that  the  mine  could 
have  been  paying  right  along." 

While,  according  to  the  view  we  hare 
j  taken,  that  evidence  la  wh(^ly  beside  the 
I  question  which  controls  here,  yet  where  Is 
there  anything  on  or  between  the  lines  of  the 
contract  sued  on  which  required  the  defend- 
ants to  expend  $5,000,  or  any  other  sum,  to 
sink  a  shaft?  That  matter  was  expressly 
left  to  their  -own  Judgment.  Moreover,  as 
already  pointed  out,  a  complete  answer  to 
the  contention  that  the  $9,000  are  due  and 
payable  Is  the  condition  of  the  contract  that 
If  the  defendants  had  worked  the  mining 
claims  for  any  number  of  years  and  up  to 
the  present  time,  or  would  continue  to  work 
them  for  any  length  of  time  in  the  future, 
and  they  had  obtained  no  net  proceeds,  or 
should  obtain  none,  plaintiffs  would  have  no 
right  of  action ;  and  in  case  they  bad  obtain- 
ed net  proceeds  in  the  past,  or  should  ob- 
tain some  in  the  future,  plaintiffs'  right  of 
recovery  would  be  limited  to  one-half  there- 
ot  until  they  bad  obtained  $9,000.  Now. 
plaintiffs  concede  that  no  net  proceeds  have 
been  obtained,  and  further  testify  that  in 
order  to  make  the  mine  pay,  that  Is,  to  obtain 
any  net  proceeds  therefrom  defendants  would 
have  to  expend  an  additional  $5,000,  and  In 
the  very  teeth  of  those  facts  contend,  and  the 
court  found,  that  the  $9,000  were  due  wlUi 
$5,100  accrued  interest  We  c<mfe8s  our 
entire  Inability  to  see  how  this  can  be  due 
under  the  contract  without  disregarding  its 
terms  upon  the  <me  hand  and  \ri.thout  im- 
posing duties  npon  the  deftodants  not  as- 
sumed by  them  upon  the  other,  lludi  evi- 
dence was  admitted  and  oHisidered  1^  the 
court  regarding  the  condition  of  the  mining 
claims  and,  their  probable  value.  In  our 
Judgment  tbat  evidence  Is  without  any  force 
whatever.  The  parties  have  expressly  agreed 
npon  the  price  to  be  paid  which,  for  the 
purposes  of  this  case,  must  be  assumed  was 
deemed  the  reasonable  value.  Moreover, 
the  parties  have  fixed  the  time  and  manner 
of  paying  the  purchase  price,  and  we  cannot 
understand  how  the  condition  of  the  mining 
claims  or  their  speculative  value  can  be 
glv^  any  effect  in  construing  the  language 
employed  in  the  omtract  sued  on.  We  have 
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thus  refrained  from  referrb^  to  tbe  evldenoe 
Just  mentioned. 

The  real  question  In  this  caw  may  tbos 
be  viewed  from  any  angle,  and  still  we  ar- 
rive at  the  same  conclusion,  namely,  that 
under  the  contract  the  defendants  did  not 
obligate  themselves  to  do  the  thlnga  the 
district  court  has  required  of  them,  and  hence 
the  judgment  of  that  court  cannot  be  soft- 
tained. 

In  conclusion  we  desire  to  add  that  coun- 
sel for  the  def«jdant8  have  referred  to  the 
^ase  of  Consolidated  Arizona  Smelting  Co.  r. 
Ilinchman,  212  Fed.  813,  129  C.  O.  A.  267. 
A  perusal  of  that  case  has  convinced  us  that 
it  is  very  much  In  point  la  favor  of  the  con- 
tentions of  the  defendants,  and  Is  in  harmony 
with  the  conclusions  that  we  have  reached. 
It  is  not  necessary,  however,  to  do  more 
than  refer  to  the  case. 

The  Judsment,  for  the  reasons  stated,  is 
reversed  and  the  cause  is  remanded  to  the 
district  court  of  Salt  Lake  county,  with  di- 
rections to  set  aside  its  findings  of  fact  and 
conclusions  of  law  in  so  far  as  they  are  in 
confilct  with  this  opinion,  and  to  substitute 
others  which  are  In  accordance  with  the 
views  herein  expressed,  and  to  enter  Judg- 
ment dismissing  tbe  complaint  Appellant 
to  recover  costs. 

McCARTT,  J.  I  concur.  It  Is  a  recogniz- 
ed rule  of  law  that  where  a  contract  is  sus- 
ceptible of  two  constmctlons,  each  of  which 
Is  probable,  or  Its  meaning  otherwise  ren- 
dered doubtful,  the  court,  in  order  to  con- 
strue the  contract  so  as  to  give  It  the  mean- 
ing and  effect  the  parties  who  made  It  In- 
tended that  it  should  have,  will  place  It- 
self, as  nearly  as  can  be  done,  In  tbe  posl- 
ti«i  of  the  parties  "by  admitting  evidence 
of  the  surrounding  facta  and  drcumstancee, 
the  nature  of  the  aubject-matter,  the  relation 
of  the  parties  to  the  contract,  and  the  ob- 
jects sought  to  be  accomplished  by  the  con- 
tract" 2  Page  on  Cwtracts,  |  1123.  It  is 
also  a  well-recognized  rule  of  constractlon 
that  a  contract  should  be  con^dered  and  con- 
strued as  an  entirety  and  should  be  inter- 
preted BO  as  ta  give  effect,  If  possible,  to 
each  provision  therein  contained.  By  fol- 
lowing and  applying  these  familiar  rules  of 
construction  in  construing  tbe  contract  un- 
der consideration,  the  uncertainty,  If  any,  of 
its  provisions  Is  more  apparent  than  real, 
and  its  meaning — the  Intention  of  the  parties 
making  it — Is  reasonably  plain  and  free  from 
doubt 

The  record  shows  that  some  time  about  the 
first  of  the  year  1900,  the  exact  date  la  not 
given  nor  Is  it  material,  plaintiffs  entered 
Into  a  contract  with  one  W.  R.  Sloan  where- 
by they  were  given  an  option  for  two  years 
to  purdiQse  a  portion  of  the  mining  claims 
Involved  In  this  litigation.  The  group  then 
consisted  of  one  patented  and  two  unpatented 
claims.   The  court  found,  and  tbe  evidence 


shows,  that  Sloan  *^greed  to  sen  and  cm- 
vey  said  claims  to  plalntUCs  for  tbe  sum  of 
95,000,  and  plaintiffs  thereon  paid  the  sum 
of  $900  to  him,  and  the  said  Sloan  placed 
a  deed  In  escrow  with  the  Wells-Fargo  Com- 
pany, Bankers,  Salt  Lake  City,  Utah,  to  be 
delivered  to  the  plaintiffs  upon  payment  by 
them  of  the  further  sum  of  $4,500. 

Plaintiffs,  Immediately  after  the  execution 
of  their  contract  with  Sloan,  took  possession 
of  the  property,  commenced,  and,  contlnuoua- 
ly  for  16  months  thereafter,  prosecuted  de- 
velopment work  thereon.  It  is  admitted,  and 
the  record  shows,  that  prior  to  the  time 
plaintiffs  took  possession  of  the  property  a 
large  amount  of  work  bad  been  done  thereon. 
Respondents  (plaintiffs  below)  In  their  print- 
ed brief  say: 

"These  claims  had  been  worked  prior  to  1001 
for  many  years,  and  more  tfaan  $30,000  worth  of 
work  had  been  done  on  tbe  same. 

There  was  an  Incline  800,  and  one  300,  feet 
In  depth  and  several  perpendicular  shafts 
ranging  in  depth  from  50  to  200  feet  besides 
numerous  drifts  and  tuoneis  on  the  property. 
Plaintiffs,  immediately  after  taking  posses- 
sion, located  four  claims  contiguous  to  the 
proper^.  A  United  States  patent  was  later 
oa  procured  for  the  six  unpatented  dalms  by 
and  at  tbe  defendants'  exjiense.  During  tbe 
15  months  plaintiffs  were  at  woii£  on  the 
property  tbey  expended.  In  addition  to  their 
time  and  labor.  ^SOO  in  cash  in  their  efforts 
to  make  tbe  enterprise  a  going  and  paying 
concern. 

Silas  F.  Johnson,  one  of  tbe  plaintiffs,  who 
is  a  practical  mining  man  of  long  experience 
testified  in  part  as  follows: 

"Lockwood  and  I  put  in  about  IS  moDtfas* 
work :  we  bad  some  hired  men  ;  we  spent  aboat 
$S,eoO  there  besides  oar  own  dme.  That  was 
cash.  •  •  •  We  didn't  spend  much  on  the 
four  dalms  we  located.  As  a  matter  of  fact, 
the  four  claims  didn't  cost  as  anything  except 
the  expense  of  making  the  locations.  *  •  * 
Mr.  Lockwood  and  I  worked  there  for  IB  moaths 
practically  every  day.  •  •  •  We  didn't  keep 
on  because  it  was  imposf^ible  to  get  the  ore  oat 
of  this  long  incline.  We  spent  at  least  six 
months  trying  to  straighten  it  up  and  clean  the 
waste  out  of  it  in, order  to  get  the  ore,  and  we 
couldn't  make  a  success  of  it  after  we  did  it 
*  *  *  I  gave  an  optiim  on  the  property  for 
$16,000  for  the  simple  reason  I  hadn't  tbe  mon- 
ey to  develop  It" 

Tbe  only  conclusion  dedoclble  from  these 
facts,  as  I  read  tbe  record,  is  that  this  ffmp 
of  mining  claims  could  not  witbont  tbe  ex- 
penditure of  a  large  sum  ot  money,  be  placed 
on  a  paying  basis;  and  even  with  an  outlay 
of  large  sums  of  money  there  was  nothing  In 
the  then  condition  and  aniearauce  of  tbe 
property  to  Justify  more  than  a  vague  hope 
or  belief  on  the  part  of  the  plaintiffs  that 
merchantable  ore  would  be  found  In  suffident 
quantities  to  more  than  pay  the  running  ex- 
penses of  working  the  mine.  That  sucb  waa 
the  opinion  of  the  plaintiff  Johnson,  who  tes- 
tified as  a  witness  In  the  case,  I  think,  la 
too  plain  to  admit  of  sedous  argument  Bis 
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testimony,  considered  In  coaaectlon  wltb  the 
Bomewbat  unusual  favorable  terms  In  the 
contract  providing  how  the  final  payment  of 
$9,000  may  be  made,  I  think,  shows  this. 

Reference  is  made  to  a  copy  of  a  written 
report  introdnced  in  evidence  by  plaintiffs 
that  was  made  by  a  civil  engineer  and  min- 
ing expert  of  the  result  of  an  examination 
he  made  of  the  property  and  samples  of  ore 
taken  therefrom  and  assayed,  Just  prior  to  or 
about  the  time  the  contract  in  question  was 
executed.  The  report,  among  other  some- 
what extravagant,  and,  in  view  of  the  evi- 
dence of  Silas  F.  Johnson,  one  of  the  plain- 
tiffs, who  was  familiar  with  every  incline, 
shaft,  drift,  and  tunnel  In  the  mine,  and  the 
amount  and  character  at  the  ore  exiK>sed,  I 
might  add,  reckless  and  misleading  state- 
ments therein  set  forth  contains  the  follow- 
ing respecting  the  tonnage  and  valae  of 
"hlgb-^rade"  ores  exposed  in  the  mine,  name- 
ly: 

"In  the  two  iodines  mentioned;  limiting  the 
measurement  severely  oa  an  estimate,  the  ton- 
nage practically  in  sight  can  safely  be  consid- 
ered as  300  tons  of  an  average  value  of  $30  per 
ton.  In  extracting  this  it  will  be  necessary  to 
take  oat  an  equal  amount  of  waat&  The  ex< 
pense  of  mining  this  in  a  small  way  will  be 
nigh,  about  |S  per  ton: 

Mining   $  2.00 

Haoliog  to  Milfbrd    1.25 

Freight  S-BO 

Sampling  and  onelting  6.00 

»12.75 

—leaving  a  net  profit  of  $17.25  per  ton,  or 
$8,625.  l^ere  Is  every  probability  that  when 
this  ore  is  extracted  an  equal  toimage  will  be 
ezpOBCd,  and  that  this  will  etmtlnue  Indefinite- 

"The  showing  at  the  bottom  of  the  800-foot 
indine  shaft  is  extremely  favorable  for  a  very 
large  tonnage.  The  recent  development  does 
not  show  the  width  of  the  ore  body  except  to 
the  extent  that  it  is  greater  than  20  feet.  The 
surface  of  the  vein  matter  directly  ahonre  this 
point  is  100  feet  or  more  across,  and  a  com- 
paratively small  amount  of  work  below  would 
probably  open  tonnage  to  furnish  a  200-ton  mill 
indefinitely.  The  profit  that  could  be  realized 
on  the  operatioQ  of  the  200-ton  concentrator 
on  ore  of  the  grade  now  exposed  would  be: 
*   *   *  Net  profit  per  month,  $28320.00." 

This  report,  In  so  Car  as  it  deals  with  the 
amoant  and  value  of  the  ores  exposed  in  the 
mine,  Is  manifestly  unreliable  and  mislead- 
ing. It  la  a  matter  of  common  knowledge  to 
all  parties,  and  their  numbers  are  legion, 
who  have  had  experience  in  and  are  ftunlllar 
In  □  general  way  with  the  mining  Industry  in 
this  and  adjoining  states,  that  a  mine  con- 
taining the  amount  and  character  of  ore  de- 
scribed in  the  report  as  being  exposed  and 
partially  blocked  out  could  readily  have  been 
sold  for  many  times  the  price  named  In  the 
contract.  While  the  defendants  may  have 
been,  and  probably  were,  misled  by  the  report 
respecting  the  amount  and  the  character 
of  the  ore  exposed  and  the  value  of  the 
mine,  it  Is  manifest  that  plaintiffs  were  not, 
in  any  respect,  misled  by  it  Their  willing- 
ness to  dWose  of  the  property  for  $16,000, 
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payable  In  Installments,  at  Intervals  covering 
a  period  of  one  year,  as'  provided  In  a  con- 
tract executed  by  the  parties  contemporane- 
ously with  the  contract  under  consideration, 
or  for  $21,000  as  provided  in  the  contract 
here  Involved,  namely,  $12,000  in  cash  and  $9,- 
000  payable  from  the  "net  proceeds"  of  ores 
mined  and  "not  otherwise,"  is  very  persua- 
sive, if  it  does  not  conclusively  show  that  ia 
their  opinion  values  placed  on  the  mine  in 
excess  of  $16,000  were  largely,  if  not  entire- 
ly, speculative  and  conjectural.  Moreover,  it 
Is  inconceivable  that  Sloan  would  have  part- 
ed with  mining  property  containing  the  ex- 
tensive bodies  of  commercial  ore  mentioned 
in  the  report  and  there  described  as  being 
exposed  and  partially  blocked  out  tor  $5,000, 
giving  the  parties  purchasing  It  2  years  in 
which  to  pay  $4,500  of  the  purchase  price 
and  that  plaintiffs  would  have  expended 
thereon  $3,500,  besides  15  months  of  their 
time  and  labor,  without  being  able  to  take 
out  sufficient  of  this  high-grade  shipping  ore 
to  pay  the  running  expenses  of  (grating  the 
mine.  As  considerable  importance  seems  to 
be  attached  to  the  report  and  as  it  Is  practi- 
cally the  only  matter  in  the  record  that  In 
any  sense  tends  to  support  the  finding  of 
the  trial  court,  that  the  property  "contains 
valuable  deposits  of  ore  which  can  be  mined 
and  shipped  at  a  profit,  and  that  if  defend- 
ants had  worked  said  property  and  mined 
the  ore  therein  they  could,  within  a  short 
time  after  enteriug  into  ssld  contract,  have 
paid  said  $8,000  out  of  one-half  of  the  net 
proceeds  of  the  ores  mined  from  said  pn^- 
erty,"  I  shall,  for  the  purpose  of  further 
showing  the  nnrellable  and  misleading  diar- 
acter  of  the  instrument,  refer,  in  a  general 
way,  to  the  evidence  of  the  witness  Johnson, 
one  of  the  plaintiffs,  wherein  he  described  In 
detail  the  condition  of  the  mine  and  the 
amoant  of  develo^ent  work  done  tbereoa 
since  the  ezecntton  of  the  contract.  He  stat- 
ed that  three  different  parties  were  g^ven 
options  by  defendants  to  purchase  the  prop- 
erty, each  of  whom  operated — worked  on — 
the  property  for  a  few  months  and  then 
abandoned  It;  that  the  development  work 
done  on  the  property  since  the  execnttcm  of 
the  contract  aggregated  from  $6,000  to  $7,000, 
and  that  bat  little,  if  any,  ore  had  been 
mined  and  shipped  therefrom.  He  also  tes- 
tified that  in  his  opinion  it  would  require  a 
further  expenditure  of  $5,000  In  development 
work  to  pnt  the  mine  on  a  paying  basis. 
Therefore  the  finding  of  fact  referred  to, 
made  by  the  court,  is  not  only  unsupported 
by  but  Is  contrary  to  the  overwhelming 
weight  of  the  evidence. 

Furthermore,  the  report  was  the  rankest 
kind  of  hearsay  evidence,  and  If  proper  and 
timely  objections  had  been  made  when  it 
was  offered  in  evidence  the  trial  court  would 
undoubtedly  ,have  excluded  It.  While  the 
admission  of  It  In  evidence  without  objection 
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entiUes  plalntlflB  to  bave  it  considered  bj 
this  court,  its  onrellable  (diaiacter  as  Itear* 
say  may,  nevertheless,  be  considered  In  de- 
termining the  weight  that  should  be  given 
It.  The  evidence  of  the  witness  Johnson  as 
to  the  condltloD  of  the  mine  respecting  the 
amount  and  diaracter  of  the  ore  therein  ex- 
posed, the  amount  of  development  work  done 
and  expenditures  made  by  plaintiffs  and  their 
Inability  to  mine  sufficient  ore  to  pay  the 
running  expenses,  the  $6,000  or  $7,000  worth 
of  deveiopment  work  done  since  the  contract 
was  executed,  and  the  limited  amount  of 
ore.  If  any,  the  parties  doing  the  work  w^ere 
able  to  mine,  considered  In  connection  with 
his  evidence  wherein  he  says  that  in  his 
opinion  It  will  require  an  expenditure  of  $5,- 
000  to  put  the  property  In  a  condition  so 
thgt  "ore  can  be  mined  and  shipped  at  a 
profit, "  completely  destroys,  as  I  view  the 
record,  the  value  of  the  report  as  evidence, 

I  here  remark,  parenthetically.  It  Is  safe  to 
predict  that  If  the  numerous — countless — un- 
developed  mining  claims  in  this  and  the  ad- 
joining states  that  have  heretofore  been  ex- 
amined, and  reports,  both  verbal  and  written, 
made  therem,  by  mining  experts  and  men 
claiming  to  be  suc^  had,  in  the  majority  of 
cases,  possessed  the  merit  claimed  fOr  them 
In  the  reports,  including  Uie  property  In  ques- 
tion, and  the  prc^rties  had  been  continuous- 
ly worked  to  their  full  capacity,  the  output  of 
silver  bollion  would  be  equal  to  If  not  great- 
er than  that  of  copper,  and  the  output  of 
gold  so  great  as  to  demonetize  It  and  to  make 
tlie  metal  a  drug  on  the  market. 

The  plaintiffs,  as  stated,  were  given  an  op- 
tion for  2  years  by  Sloan  In  which  to  pur- 
chase the  property.  They  i>ald  $500  on  the 
purchase  price  and  expended  $3,500  In  cash, 
besides  15  months  of  their  time  and  labor.  In 
trying  to  make  the  mine  a  dividend  paying 
concern.  In  other  words,  plaintiffs,  at  the 
time  the  contract  was  executed,  had  Invested 
$4,000  in  cash  and  16  months  of  their  time 
and  labor,  making  a  total  Investment  by 
them  of  about  $7,000.  This,  they  realized, 
would  be  irretrievably  lost  to  them  unless 
they  could  Induce  men  with  means  to  take 
the  property  off  their  hands  before  their 
optl<Hi,  which  bad  about  6  months  to  run 
expired.  They  were  given  an  opportunity  by 
defendants,  which  they  took  advantage  of, 
to  dispose  of  the  property  on  terms  that 
would  return  to  tiiem  the  $4,000  cash  they 
had  put  into  the  mterprise,  pay  Sloan  the 
balance  owing  him  on  the  purchase  price  ($4,- 
500),  give  them  $3,600  for  tlie  15  months'  la- 
bor that  each  of  them  put  In  the  mine,  which 
would  be  equal  to  $116.66  per  month  for 
each  of  them  over  and  above  their  expenses, 
liesldes  guarante^g  to  them  one-half  of  the 
net  proceeds  of  all  ores  thereafter  mined  and 
shipped  until  tbey  shall  have  received  $9,000 
out  of  such  net  proceeds.  It  was  under  these 
circumstances,  as  shown  by  the  record,  that 


title  contract  under  conBtderatlon  was  made 
and  executed. 

The  defendants  paid  $12,000  of  the  pur- 
chase price  as  provided  In  the  contract  The 
provision  of  the  contract  providing  how  and 
under  what  drcnmstances  the  balance  ($9;- 
000)  may  be  paid  Is  as  follows: 

"The  balance  of  the  above-named  purchase 
price  i$21,000)  being  the  sum  of  ^,000,  shall 
be  paid  only  id  the  manner  following  and  not 
otherwise,  that  is  to  say,  on  and  after  tbe  2d 
day  of  July,  1902,  the  said  second  parties  or 
their  assigns  shall  pay  over  to  said  first  par- 
ties or  thar  asragns  a  net  one-half  of  said  sec- 
ond parties'  net  proccedn  from  said  mine,  mean- 
ing thereby  a  net  one-half  of  the  proceeds  of 
all  ores  mined  from  said  property  after  th 4  said 
second  parties  have  deducted  all  moneys  paid 
by  them  or  expense  incnrred,"  etc. 

The  contract  further  provides  that : 
"The  extent  and  manner  of  managing  and 
developing  said  property  shaU  be  left  *oleJy  to 
the  sound  and  reasonable  discretion  of  said  sec- 
ond parties."    (Italics  mine.) 

These  provisions,  whether  read  by  them- 
selves or  in  connection  with  the  other  provi- 
sions of  the  contract,  are  plain  and  free  from 
ambiguity.  They  provide,  drst,  that  the  $9,- 
000  shall  be  paid  from  tbe  net  proceeds  of 
the  mine  "and  not  otliericiee"  and,  seccmd, 
that  the  extettt  and  manner  of  managing  and 
developing  the  mine  shall  be  left  solely  to 
the  sound  and  reasonable  discretion  of  the 
defendants. 

That  the  parties  anticipated  at  the  time 
the  coutract  was  executed,  and  at  tbe  time 
the  deed  conveying  tbe  title  of  tbe  prc^wrty 
to  defendants  waa  delivered,  that  the  plain- 
tiffs mis^t  bave  to  wait  ind^nitely  tor  the 
paymoit  of  the  $9,000,  or  any  portion  there- 
of, and  that  defendants  would  not  be  called 
on  to  pay  any  part  of  tbe  amount  until  there 
are  "net  proceeds"  from  ores  mined  with 
which  to  make  payment,  1  think,  is  further 
evidenced  by  certain  provlstons  of  a  con- 
tract, herein  referred  to,  executed  by  the 
parties  contemporaneously  with  the  delivery 
of  the  deed.  That  contract  or  agreement  is 
Incorporated  in  the  opinion  written  by  Mr. 
Justice  FRICK.  It  provides  that  the  de- 
fendants will  pay  to  plaintiffs  one-half  of  the 
"net  proceeds  of  all  ores  mined  •  •  • 
from  said  property"  until  plaintiffs  shall 
have  received  "the  sum  total  of  $9,000  out 
of  Bucli  proceeds."  It  Is  also  provided  that 
the  "contract  shall  be  deemed  and  construed 
as  a  covenant  running  with  tbe  title  to  said 
land  and  shall  bind  tbe  grantees,  and  heirs 
and  assigns,"  etc.  It  also  contains  the  fol- 
lowing provision: 

"It  is  distinctly  understood  and  agreed  that 
the  6rst  parties  shall  not  be  hahle  hereunder 
to  pay  to  the  second  parties  any  sum  whatev^ 
unless  such  net  proceeds  are  realized  by  than 
out  of  said  property,  and  then  only  to  tbe  ex- 
tent of  one-half  of  smjh  net  proceeds  until  the 
full  sum  of  $9,000  shall  be  paid  to  the  second 
parties." 

No  claim  is  made  by  plaintiffs  that  any  net 
proceeds  of  ores  taken  from  the  mine  hare 
been  received.    In  fact  the  record  shows 
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that  at  DO  Ume  since  pUdntlffs  Orst  became 
interested  in  the  property  have  the  proceeds 
of  the  ore  been  sufficient  to  pay  the  running 
expenses  of  the  mine,  or  any  con^derable 
portion  tbereot  The  provlidons  of  the  con- 
tract herein  set  forth,  considered  In  cminec- 
tion  with  the  circumstances  and  conditions 
with  which  plaintiffs  were  confronted  in  a 
financial  way,  their  knowledge  of  the  mine 
and  of  the  esteut  and  value  of  the  ore  ex- 
posed therein  at  the  time  the  contract  was 
executed,  I  think  clearly  show  that  the  par- 
ties, especially  the  plaintiffs,  were  doubtful 
as  to  whether  the  mine  ever  would  or  could  be 
worked  at  a  profit,  and  that  it  was  uncer- 
tain as  to  whether  there  ever  would  be  any 
net  proceeds  from  ore  mined,  and  that  they 
executed  the  contract  with  that  uncertainty 
in  view  and  with  the  understanding  that  the 
payment  of  the  $9,000  would  be  made  from 
the  "net  proceeds  of  ores  mined  and  not  oth- 
erwise." In  other  words,  I  think  it  is  plain 
that  the  payment  of  the  $9,000  was  contin- 
gent upon  the  mine  being  operated  and  work- 
ed at  a  profit. 

In  order  to  uphold  the  judgment  of  the 
trial  court  it  seems  to  me  that  this  court 
mnst  refuse  to  give  effect  to  the  provisions 
oi  the  contract  herein  referred  to,  namely,  the 
provision  providing  that  the  $9,000  shall  be 
paid  ont  of  the  net  proceeda  of  wes  mined 
and  not  othervHter  the  provision  providing 
that  '*the  eatmt  and  manner  at  develf^lng 
the  ptaperij  shall  be  left  fofeltf"  with  the  de- 
fendants, and  that  defenduits  "shall  not  be 
-liable  to  pay  (tdalntifto)  any  sum  whatever 
unless  snch  net  proceeds  are  realized  by  them 
oat  of  said  propwty.**  'Stda,  I  snbmlt,  a  court 
has  no  right  to  do. 

Furthermore,  it  is  almost, unbelievable  that 
defoidants  would  have  bound  themselves  to 
pay  $9,000  In  addition  to  the  $12,000  received 
by  plaintiffs  on  the  purchase  price,  regard- 
less of  whether  the  mine  should  be  operated 
at  a  profit  or  loss,  when  they  had  an  option 
to  take  over  the  property  for  $16,000,  payable 
in  Installments  covering  a  period  of  one  year. 
We  therefore  must.  In  order  to  affirm  the 
judgment,  not  only  refuse,  as  stated,  to  give 
effect  to  the  provisions  In  the  contract  to 
which  I  have  Just  referred,  but  we  must  In 
'effect  hold  that  the  defendants,  whom  we 
have  a  right  to  believe  from  the  record  were 
men  at  average  intelligence,  possessing  or- 
dinary business  acumen  and  shrewdness, 
were  willing  to  and  did  bind  themselves  to 
pay  $21,000  for  property  on  which  they  had 
an  option  to  purchase  for  $16,000. 

Counsel  for  plaintiffs,  in  their  printed  brief, 
say  that  Oxe  contract  "(dearly  contemplates 
that  defendants  should  work  and  develop 
the  property"  and  devote  oonstdetable  space 
Id  diseusslng  the  alleged  dereliction  of  de- 
fendants in  that  regard. 

The  action  is  not  brought  to  recover  dam- 
i^Eea  for  an  alleged  breadb  of  the  omtract 


by  defendants  in  ftiUlng  to  work  the  proper- 
ty. The  action  la  to  enforce  an  alleged  ven- 
dor's li«3  and  to  subject  the  property  to  the 
payment  of  the  lien.  If  the  plaintiffs  are 
entitled  to  have  the  $9,000' declared  a  lien  on 
the  property  and  the  lien  foredosed  and  the 
property  sold  and  the  amount  of  the  lien 
paid  out  of  the  proceeds  of  the  sale,  then  I 
submit  that  the  right  would  have  existed 
even  though  the  parties  who  have  been  in 
possession  of  the  property  since  the  execu- 
tion of  the  contract  had  expended  $7,000,  or. 
for  that  matter,  $70,000,  each  year  on  the 
property  without  realizing  any  profit  or  "net 
proceeds."  if  the  $9,000  mentioned  In  the 
contract  Is  a  lien  on  the  property,  as  de- 
clared by  the  trial  court,  the  continuity  with 
which  work  may  Iiave  been  prosecuted  and 
the  amount  of  money  expended  in  carrying 
on  the  work  without  paying  the  expenses 
of  operating  the  mine  could  not  In  any  sense 
affect  the  plaintiffs'  right  to  foreclose  the 
lien  and  snbject  the  property  to  tiie  payment 
of  the  obUgatiaL  In  otiier  words,  If  defend- 
ants, at  great  eqwiBe,  had  kept  a  large 
force  of  men  continuously  at  work,  dnce  the 
contract  was  executed,  and  had  been  unable 
to  extract  and  market  sufficient  ore  to  pay 
expenses,  they  would  be  In  no  better  position 
to  resist  the  foreclosure  of  the  lien  than  they 
are  under  the  existing  state  of  the  record. 

STRAUP,  a  J.  I  dissent  True,  the  court 
cannot  make  a  new  contract  for  parties.  It. 
however,  Is  required  to  construe  and  give  ef- 
fect to  those  made  by  them.  The  Intention 
of  the  parties  as  expressed  In  language  em- 
ployed by  them  of  course  must  govern.  The 
several  contracts  being  parts  of  one  transac- 
tion should  be  read  together  and  construed 
with  reference  to  each  other  and  to  the  sub- 
ject to  whidi  they  r^te  and  with  which 
they  deal. 

The  defendants  purdiased  from  the  plain- 
tiffs seven  mining  claims  lying  In  the  vicin- 
ity of  other  claims  from  which  pay  ore 
was  being  shipped,  some  of  great  value. 
When  purdiased,  the  claims  were  not  wholly 
undeveloped.  About  3,000  feet  of  work,  run- 
ning tunnels  and  inclines  and  sinking  shafts, 
bad  been  done  upon  them,  and  pay  ore  taken 
out  of  them.  Testimony  was  given  on  behalf 
of  plaintiffs  to  show  the  character  and  ext^t 
of  the  workings  and  the  grade  and  guantKy 
of  ore  exposed.  One  of  the  plaintiffs,  after 
testU^lng  concerning  sudi  subjects,  testified 
that  the  mining  properties  were  of  the  value 
of  $50,000.  And,  as  shown  by  the  report  of 
a  mining  engineer,  \rho  at  the  request  of  the 
defendants  exported  the  properties  and  sub- 
mitted his  r^iort  to  them  betbre  they  pur^ 
dused,  there  were,  am(mg  other  workings,  an 
indlne  shaft  of  800  feet  following  down  lOilp- 
ping  ore  In  a  secondary  vein  and  at  the  bot- 
tom, about  208  feet  below  the  surface,  "pass- 
ed doee  to  and  ^bably  partially  entered 
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tbe  large  primary  vein."  At  the  bottom  of 
another  Incline  shaft  down  300  feet  and  nin- 
olng  on  a  secondary  rein  tbe  ore  pitched  to- 
ward tbe  main  vein  "and  no  doubt  leads  In- 
to it"  He  described  other  workings  show- 
ing ore,  and  about  a  half  dozen  shafts  about 
50  feet  deep  showing  streaks  of  bSgb  grade 
ore  assaying  from  samples  taken  therefrom 
values.  In  lead,  silver,  copper,  and  gold,  a 
number  of  them,  from  $26  to  $65,  one  as  high 
as  $258,  and  a  number  from  $8  to  $18.  He 
reported  tbat  at  two  Inclines  mentioned  and 
described  in  his  report  300  tons  of  ore  .were 
exposed  at  an  average  value  of  $30  a  ton 
which  could  be  extracted,  hauled,  sampled, 
and  smelted  at  a  net  profit  of  $8,625.  and 
that  the  showing  at  the  bottom  of  tbe  800- 
foot  incline  shaft  "la  extremely  valuable  for 
a  veiy  large  tonnage,"  and  tbat  "a  com- 
paratively small  amount  of  work  below  would 
probably  open  tonnage  to  fumisb  a  200-ton 
mill  indeflnitely,"  and  that  "the  profit  that 
could  he  realized  by  the  operation  of  a  200- 
ton  coDeentrator  on  ore  of  tbe  grade  now 
exposed  would  be  *  *  *  a  net  profit  per 
month  of  $28,820.'' 
His  "rtenmS"  is: 

"Although  this  property  baa  not  had  the  ad- 
vautage  of  any  IntelhgeDt  development  and  the 
workings  in  man;  cases  resemble  gopher  ho1«s, 
there  is,  nevertbelesa,  sufiicieDt  evidence  to  con- 
vince me  tiiat  there  is  here  an  exceptional  op- 
portonity  for  developing  a  mine  of  great  value." 

Against  this  the  defendants  gave  no  testi- 
mony and  adduced  nothing  to  show  that  the 
mine  did  not  contain  pay  ore,  or  that  it  could 
not  have  been  worked  profitably,  or  that  any 
effort  was  made  by  them  to  work  the  proper- 
ty, or  to  extract  ore  therefrom.  The  findings 
of  the  court  that  the  properties  are  valuable 
for  mining  purposes,  and  that  they  "contain 
valuable  deposits  of  ore  which  can  be  mined 
and  shipped  at  a  proSt,  and  that  If  defend- 
ants had  worked  said  property  and  mined  the 
ore  therein  they  could,  within  a  short  time 
after  entering  Into  said  contract,  have  paid 
said  $9,000  out  of  one-half  of  the  net  pro- 
ceeds of  the  ores  mined  from  said  property," 
but  had  .willfully  and  without  cause  refused 
to  work  It  and  meet  such  payment,  are  not 
only  well,  but  substantially  without  conflict, 
supported  by  the  evidence. 

In  July,  1901,  the  defendants  uncondition- 
ally purchased  the  claims  from  the  plaintiffs, 
but  with  the  option  to  pay  $16,000  in  cash, 
payable  In  installments,  or  $21,000,  $12,000 
of  which  in  cash,  payable  In  installments, 
and  $9,000  out  of  net  proceeds  of  ore  mined 
liy  the  defendants,  or  their  assigns,  from  the 
properties.  The  defendants  chose  the  latter. 
There  thus  was  an  absolute  sale  and  an  un- 
conditional promise  to  pay  the  sum  of  $21,- 
000.  $12,000  of  which  to  be  paid  in  cash  In 
installments,  and  $9,000  out  of  net  proceeds 
of  OK  mined  by  them  from  the  pitqierties. 
By  their  contract  of  Jaly,  1001.  it  was  provid- 
ed Out  "the  balance  of  the  above-named  pur- 
chase price  [$21,000]  being  the  sum  of  $9.- 


000,  shall  be  paid"  in  manner  that  "on  and 
after  the  2d  day  of  July,  1902  (when  tbe  last 
installment  of  the  $12,000  was  due),  said  sec- 
ond parties  (defendants),  or  their  assigns, 
shall  pay  over  to  tbe  said  first  parties,  or 
their  assigns,  tbe  net  one-half  of  said  second 
parties'  proceeds  from  said  mine,  meaning 
thereby  a  net  one-half  of  the  proceeds  of  all 
ores  mined  from  said  property  after  tlie  said 
second  parties  have  deducted  all  moneys  paid 
out  by  them  for  expenses  Incurred  In  min- 
ing, mining,  sampling,  handling,  transport- 
ing, smelting,  and  marketing  said  ores."  In 
October,  1001,  tbe  defendants  paid  the  full 
amotmt  of  the  $12,000  at  which  time  plain- 
tiffs made  their  deed  conveying  unqualified 
title  to  tbe  properties  to  the  def^douts. 
Contemporaneous  therewith,  and  in  consid- 
eration thereof,  by  further  agreement,  and 
in  accordance  with  tbe  prior  or  main  agree- 
ment, it  was  provided: 

"That  the  first  parties  [defendants]  hereby 
promise  and  agree  for  themselves,  and  their  a»- 
signi,  that  they  will  pay  to  the  second  parties, 
or  their  assigns,  one-oau  of  the  net  proceeds  of 
all  ores  mined  by  tbe  first  parties,  or  their  as- 
bIrus,  from  said  property  antil  the  second  par- 
ties shall  have  received  the  sum  total  of  $9,000 
out  of  said  net  proceeds." 

The  defendants  thus  Just  as  .uncondition- 
ally agreed  to  pay  $9,000  out  of  net  proceeds 
of  ore  mined  by  them  from  the  properties  as 
to  pay  the  $12,000  in  cash.  The  language  of 
their  contract  admits  of  no  other  interpreta- 
tion. But  the  defendants  say  that  they  had 
not  agreed  to  .work  the  properties  or  to  mine 
or  take  out  any  ore.  But  they  in  no  uncer- 
tain terms  agreed  to  pay  $9,000  out  of  pro- 
ceeds of  ore  mined  by  them  from  the  pr<^ 
ertles.  They,  of  course,  could  not  comply 
with  such  stipulation  unless  the  properties 
were  mined  by  them  and  ore  extracted  there- 
from, for  ore  do^  not  thrust  Itself  out  of 
the  ground,  nor  without  human  agency  re- 
duce Itself  to  a  marketable  product  As 
well  say  that  a  vendee,  who,  as  part  of  tbe 
purchase  price  of  a  farm,  had  agreed  to  pay 
a  sum  definite  out  of  net  proceeds  of  crops 
raised  by  him  on  the  farm,  was  not  required 
to  farm  it  or  to  raise  any  crc^s,  for  it  was 
not  nominated  in  the  bond  that  he  was  to 
till,  sow,  or  reap.  To  say  one  had  agreed  to 
pay  $9,000  out  of  proceeds  of  ore  mined  by 
him  from  the  property,  and  then  say  he  was 
at  no  time  required  to  work  or  mine  It  or  do 
anything  to  obtain  ore,  seems  to  me  but  con- 
tradictory propositions.  I  thus  think  the  de- 
fendants had  a  duty  to  perform  and  were  re- 
quired to  make  reasonable  efforts  to  meet  ttae 
payment  out  of  net  proceeds  of  ore,  and  that 
they  were  entitled  to  a  reasonable  time  to 
do  that 

The  period  of  ei|^t  years  they  had  to  do 
so  certainly  was  more  than  reasonable  time. 
The  stipalatlons  in  tbe  first  or  main  contract 
that  "the  extent  oe  manner  of  manning  and 
developing  said  prcqperty  shall  be  left  solely 
to  tbe  sound  and  reasonable  discretion  of  said 
parties  of  tbe  second  part."  and  that  the 
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plalntUb  should  be  giTen  employment  under 
orders  and  directions  of  the  defendants  ".when 
the  pr<9erty  is  being  worked."  do  not  Imply 
that  the  defendants,  in  compliance  with  their 
contract  to  pay  $9,000  out  of  net  proceeds  of 
ore  mined  by  them,  were  not  required  to  work 
the  property,  but  rather  imply  an  intenttou 
that  tlie  property  was  to  be  worked,  but  un- 
der the  exduslTe  management  and  control  of 
the  defendants.  Notwithstanding  the  con- 
veyance to  them  of  an  unqualified  title,  their 
exclusive  possesndon  of  ttie  properties,  and, 
as  found  by  the  court  and  abown  by  the  evi- 
dence, of  valuable  deposits  of  ore  which  could 
have  been  profitably  extracted,  and  out  of 
one-half  of  the  net  proceeds  thereof  the  ob- 
ligation of  $9,000,  shortly  after  entering  Into 
tha  contracts  and  the  conveyance,  could  have 
been  dlsdkarged,  the  defendants,  nevertheless, 
for  a  period  of  about  eight  years,  did  nothii^, 
made  no  effort,  and  willfully  refused  to  do 
anything,  and  .when,  oa  numerous  demands 


that  th«y  proceed  and  work  ■  the  property 
they  but  replied  that  th^  were  not  required 
to  work  it,  that  they  .were  interested  in  other 
I>n9ertleB  and  would  work  Uiose  purchased 
from  plalntUb  when  they  got  ready,  and 
that  it  was  none  of  tbeir  business  wheBier 
they  worked  them  or  not  And  thus,  fdr 
eight  years  btfore  this  action  was  commenc- 
ed, and  for  seven  more  befoi^e  Judgment  was 
rendered  in  the  court  below,  have  the  plain- 
tilEs  been  deprived  of  tbe  unpaid  purchase 
price  of  th^r  claims  conveyed  to  and  ex- 
cln^vely  possessed  by  the  defendants. 

Contracts,  with  Buch  stipulations  respect- 
ing payment  as  here,  are  and  should  be  lib- 
erally construed  in  &vor  of  the  payee.  Smith- 
ers  V.  Junker  (O.  C.)  41  Fed.  101,  7  L.  R.  A. 
264.  So  construing  those  In  hand  I  think  It 
dear  that  the  defendants  had  a  duty  to  per- 
form respecting  the  dlschai^e  of  tfaelr  obliga- 
tion as  to  payment  of  the  unpaid  $9,000  pur- 
chase price.  I  do  not  think  it  was  contem- 
plated by  the  parties  that  the  $9,000  could 
become  due  only  at  the  pleasure  or  will  of 
the  defendants  regardless  of  lapse  of  time  or 
the  rights  of  tbe  plaintiffs.  To  uphold  the 
defendants  In  their  contention  but  means 
that  ihey  have  the  sole  right  to  say  when 
such  unpaid  balance  shall  be  paid,  or  that 
It  shall  never  be  paid.  Surely  that  .was  not 
contemplated  by  the  parties.  I  think  the 
provision  in  the  contract  to  pay  the  unpaid 
balance  of  the  purchase  price  out  of  proceeds 
of  ore  mined  by  the  defendants  from  the 
property  constitutes  but  the  means  and  not 
the  end.  And  though  the  means  had  been 
Inadequate  to  accomplish  the  end  they,  nev- 
ertheless, are  not  to  control  the  end,  but  must 
yield  to  It  2  Story,  Eq.  Jur.  (llth  Ed.)  { 
1004A;  Sears  v.  Wright  24  Me.  278.  For 
ranch  stronger  reasons  must  this  be  true 
when  tbe  means  are  adequate  and  when  the 
defendants  willfully  refuse  to  resort  to  or  to 
avail  themsdves  of  them.  Tbe  plaintUb  con- 


veyed and  warranted  an  unqualified  title  to 
the  defendants,  not  only  in  consideration  of 
the  payment  of  the  $12,000,  but  also  in  con- 
sideration that  the  defendants,  out  of  net 
proceeds  of  ore  mined  by  them,  pay  the  fur- 
ther sum  of  $9,000.  TboQi^  the  parties 
thought  as  no  doubt  they  did.  that  bucHx  net 
proceeds  would,  in  a  reasonable  time,  dls- 
diarge  the  debt  yet  If  such  proceeds  fall  to 
accomplish  the  object  of  the  conveyance  and 
to  discharge  the  debt  the  provision  that  the 
$9,000  was  to  be  paid  out  of  net  proceeds, 
does  not  prevent  the  application  of  tbe  pro[>- 
erty  Itself  thereta  Glsborn  v.  Charter  Oak 
Ins.  Co.,  142  U.  8.  326,  12  Sup.  Ct.  277,  35  L. 
Ed.  1029.  Again,  for  stronger  reasons,  must 
that  be  true  if  -  the  proceeds  fail  through  the 
fault  and  refusal  of  the  defendants  to  resort 
to  the  stipulated  and  available  means  to  ob- 
tain tbem. 

I  do  not  see  wherein  tbe  case  of  Consoli- 
dated Arizona  Smelting  Company  v.  Hinch- 
man,  212  Fed.  813, 120  O.  C.  A.  237,  dted  and 
relied  on  by  the  defendants,  supports  them 
in  their  contention.  The  only  thing  there 
decided  was  that  the  provision  of  the  con- 
tract there  ctmsldered  respecting  payments 
of  net  proceeds  from  the  operation  of  mining 
properties  was  not  a  part  of  tbe  purchase 
price  and  not  a  covenant  running  wiih  the 
land,  but  was  merely  personal,  and  did  not 
create  an  equitable  charge  on  tbe  land.  That 
is  apparent  from  the  syllabi,  and  Is  expressly 
so  stated  by  the  court  in  Its  opinion.  Plere 
the  $9,000  to  be  paid  out  of  the  net  proceeds 
admittedly  is  a  part  of  the  purchase  price. 
The  contracts  in  unmistakable  terms  so  re- 
cite; In  the  one  "the  balance  of  the  aliove- 
named  purchase  price  [$21,000]  being  the 
sum  of  $9,000  shall  be  paid"  out  of  net  pro- 
ceeds; la  the  other,  "In  consideration  of  the 
conveyance  by"  the  plaintiffs  of  the  claims, 
tbe  defendants  "promise  and  agree  for  them- 
selves and  their  assigns  that  they  will  pay" 
the  plaintiff  net  proceeds  until  tbe  sum  of 
$9,000  Is  paid ;  and  by  exprw  provisions  of 
the  contract  confessedly  are  covenants  nm- 
ning  with  the  land  charging  it  with  the  un- 
paid purchase  price  of  $9,000  In  accordance 
,wlth  the  terms  ot  the  contract 

Thus,  from  these  considerations,  do  I  think 
the  Judgment  right  declaring  the  unpaid  pur- 
chase prloe  of  $9,000  due  and  unpaid,  adjudg- 
ing It  a  lien  on  the  property  and  orderii^  it 
sold  in  satisfaction  thereof.  Something  Is 
said  concerning  Interest  The  court  allowed 
no  interest  for  tbe  period  of  about  eight 
years  before  the  action  was  commenced  and 
which  time  the  defendants  had  to  comply 
with  their  contract  It  allowed  Interest  only 
from  the  filing  of  tbe  complaint  to  Judgment, 
a  period  of  a  little  more  than  seven  years. 
If  the  plaintiffs  were  entitled  to  Interest,  as 
I  think  they  were,  they  certainly  were  en- 
titled to  it  for  the  period  allowed. 
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HOLIiANI>-COOK  MFG.  CO.  v.  CONSOLI- 
DATED WAGON  &  MACHINE  GO. 

(No.  2921.) 

(Supreme  Conrt  of  Utah.    Dec  5.  1916.) 

1.  Appeal  ahd  Ebbob  ^lOll(l)— Eevikw— 
Findings. 

Findioss  of  tact  id  a  law  case  based  upon 
conflictiiig  evidence  are  conclusive  on  appeal. 

[Ed.  Note— For  other  casea.  see  Appeal  and 
Error.  CenC  Dig.  H  398S-898S;  Dec  Dig. 
1011(1).] 

2.  Sales  «=»1(4)  — Validitt  of  Contbaot  — 
Certain  TT. 

A  memorandum  of  agreement  to  purchase  "3 
carloads  Crown  silos,  sizes  to  be  specified  witbin 
two  weeks,"  was  not  too  uncertain  to  support 
action  for  damages  for  breach,  for  the  reason 
that  the  sizes  were  left  undetermined,  but  was 
an  agreement  for  the  delivery  of  a  definite 
amount,  imposing  a  duty  upon  the  buyer  to  spec- 
ify the  sixes  it  might  desire. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  S;  Dec.  Dig.  ^1(4).] 

3.  Saus  4=»384(6)~Action  pob  Bbbaoh  bt 
BuTEB— -Meabubb  of  Dauaoes. 

Where  defendant  refused  to  perform  bis  con- 
tract for  the  purchase  of  three  carloads  of  silo 
material  whidi  had  not  been  msnnfaetnred  at 
the  time  of  the  breach,  as  the  plaintiff  was  not 
bound  to  manufacture  the  material  and  tender  it 
to  defendant,  the  measure  of  damages  was  the 
difference  between  the  cost  of  manufacturing  the 
silo  material  and  the  price  agreed  to  be  paid  by 
the  defendant  therefor,  less  the  freight  which  the 
plaintiff  had  agreed  to  deduct  from  the  price, 
being  equal  to  the  profits  the  plaintiff  would 
have  derived  &om  the  contract  it  the  defendant 
had  performed. 

[Ed.  Notft— For  Ather  cases,  see  Sales,  Cent 
Dig.  I  1106;  Dec  Dig.  «s»384(6).] 

4.  Sales  ^=>384(1)  —  AonoN  fob  Breach  — 
Meastjbe  op  DAUAaes. 

Where  finished  silo  material  purchased  by 
the  defendant  was  to  be  prepared  so  that  it 
could  be  assembled  into  any  size  of  silo  that 
defendant  might  desire,  as  the  plaintiffs  profits 
would  have  been  the  same  regardless  of  the  size 
of  the  silo  constructed,  it  was  immaterial,  in 
determining  the  damages  for  breach  ot  the  con- 
tract, that  the  court  adopted  the  standard  size 
silo. 

[Ed.  Note.— For  other  cases,  see  Sales.  Cent. 
Dig.  S;  1098,  1102-1104;  Dec  Dig.  (^384(1).] 

5.  Evidence  ®:9471(1)~Opznion  Evidence- 
Conclusion. 

In  an  action  for  breach  of  a  contract  the 
court  did  not  err  in  striking  au  answer  which 
consisted  of  a  mere  conclusion  of  the  witness. 

[Ed.  Note — For  other  cases,  see  Evidence, 
Cent  Dig.  »  2149,  2160,  2163 ;  Dec  Dig.  «=> 
471(1).] 

6.  Appeal  and  Ebbob  4s3221— Pbesentatior 

IN  LoWEB  CoUBT  of  GaODKDS  FOB  REVIEW. 
In  an  action  for  breach  of  contract,  where 
counsel  duly  assigned  the  court's  ruling  on  meas- 
ure of  damages  as  error  and  argued  the  assign- 
meot  in  the  printed  brief,  and  orally,  the  ques- 
tion was  properly  before  the  appellate  court 
though  not  argued  in  the  court  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S{  1353-1356,  1359,  1361- 
1363. 1365-1367;  Dec  Dig.  «=»221.] 

7.  Sales  *»384(4)  —  Action  fob  Bbbaoh  — 

Measubb  of  Dauaoes. 
Where  the  price  to  be  paid  for  finished  silo 
material  was  20  per  cent  from  the  list  price, 
less  the  freight  in  determining  the  damages  for 
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breach  of  the  contract  by  the  buyer  the  freight 
should  be  deducted  from  the  agreed  price,  and 
not  from  the  list  price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {'1101;  Dec  Dig.  «»384(4).1 

Appeal  from  District  Court,  Salt  Lake 
County;  P.  G.  Loofbonrow,  Judge. 

Action  by  the  Holland-Gook  Manutecturing  - 
Company  against  the  Consolidated  Wagon  & 
Machine  Company.   Judgment  for  plaintiff, 
and  defendant  appeala.    Modified,  and  as 
modified  affirmed. 

Stewart,  Bowman,  Morris  &  Callister,  of 
Salt  Lake  City,  for  appellant  Booth,  Lee, 
Badger  &  Rich,  of  Salt  Lake  City,  for  re- 
spondent 

FRICK,  J.  The  plalntUT,  a  corporation, 
sued  the  defendant,  also  a  corporation,  to 
recover  damages  for  breach  of  contract.  It 
is,  among  other  things,  alleged  in  the  com- 
plaint that  the  defendant  had  reftiaed  to  re- 
ceive three  carloads  of  silos  which  it  had 
ordered  or  purchased  from  the  plaintiff.  The 
defendant  denied  the  contract  of  purchase, 
and,  as  an  affirmative  defense,  averred  that 
if  a  cMitract  was  entered  Into  it  was  oral 
and  void  under  the  statute  of  frauds.  A  trial 
to  the  court,  without  a  Jury,  resulted  In  find- 
ings and  Judgment  in  favor  of  the  plalntifl, 
and  the  defendant  appeals. 

The  place  of'  business  of  the  plaintiff  cor- 
poration  is  In  Tacoma,  Wash.,  where  It  Is 
engaged  in  the  manufacture  of  the  material 
for  wooden  sUos,  and  the  principal  place  of 
business  of  the  defendant  corporation  Is  at 
Salt  Lake  City,  Utah,  where  it  Is  engaged  in 
the  business  of  selling  and  distributing  all 
kinds  of  farm  machinery  and  other  Imple- 
ments. During  the  early  part  of  the  year 
1914,  the  defendant,  throu{^  its  so-called 
sales  manager.  B.  P.  Critchlow,  entered  Into 
correspondence  with  the  plaintiff  for  the  pur- 
pose of  ascertaining  prices  and  terms  on  the 
sUos  manufactured  by  It  AU  of  said  cor- 
respondence was  produced  In  evidence  at  the 
trial  and  Is  set  out  in  the  bill  of  exceptions. 
Pursuant  to  the  letters  written  by  the  sales 
manager  as  aforesaid,  the  president  of  the 
plalutifT.  in  April.  1914,  came  to  Salt  Lake 
City  and  conferred  with  the  defendant  re- 
specting the  purchase  of  silos  by  it  The 
evidence  shows  that  at  that  time  Mr.  Hol- 
land met  and  conferred  with  the  sales  man- 
ager and  the  assistant  general  manager  of 
the  defendant  The  three  discussed  the  ques- 
tion about  purchasing  sUos  manofiictared  by 
the  plalntur.  ^e  evidence  shows  without 
dlqnite  that  from  lumber  and  other  material 
the  idalntiff  manufactured  the  different  parts 
of  which  the  bUob  were  made;  that  It  did 
not  keep  In  stock  the  manufactured  articles, 
but  prepared  them  upon  order;  and  that  ft 
generally  sold  the  manufactured  or  prepared 
material  to  dealers  throughout  the  western 
country  in  carload  lots.   The  purchasers  of 
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tbe  material  for  sUoa  would  assemble  or  put 
tf^cther  tbe  material  manufactured  or  pre- 
pared by  the  plaintiff,  and  would  thus  build 
up  or  construct  the  silos  at  such  places  and 
in  auch  stsses  as  was  desired.  The  material 
for  the  silos  was  prepared  In  sucJi  ftishlon 
that  oot  of  the  same  material  any  particular 
size  that  might  be  desired  by  the  pnrdiaser 
could  be  constructed.  After  a  full  discussion 
between  the  defendant's  sales  manager  and 
its  assistant  general  manager  and  Mr.  Hol- 
land of  all  the  matters  pertaining  to  the  si- 
los manufactured  by  the  plaintiff,  the  defend- 
ant's sales  manager  entered  into  a  memoran- 
dum of  agreement  with  Mr.  Holland  for  the 
purchase  of  three  carloads  of  silos.  The 
agreement  was  entered  Into  In  defendant's 
place  of  business,  and,  in  riew  that  there 
were  no  order  blanks  on  hand,  Mr.  Holland 
used  an  acceptance  blank  In  preparing  the 
memorandum  of  agreement  The  memoran- 
dum aforesaid  reads  as  follows: 

"An  acknowledgmeat  of  your  ordw  as  we  un- 
derstand it.  If  correct,  aavise  us  Inunedlately. 
All  orders  subject  to  strikes  or  accidents  beyond 
our  control. 

"Tour  order  No.  .  Date  Apr.  11, 1914. 

"Ship  to  Cmisolidated  Wagon  &  Uachine  Co.. 

"AddrMs  Salt  Lak^  Utah. 

"Ship  when  — . 

"Via   . 

"Our  order  No.  7716.  Date  Apr.  11,  1914. 
"luTolce  to  Consolidated  Wagon  ft  Machine 
Co. 

"Address  Salt  Lake,  Utah. 

"Freight  allowed.  40c  per  100  lbs. 

•rrerrns  2%  10  days— 60  days  net 

"8  carloads  Grown  silos.  Sizes  to  be  spedfled 
within  two  weeks.  £0%  from  our  U*t, 

**I  suggest  that  in  making  these  spedfications 
that  large  sizes  16x32  or  larger  in  spliced  staves 
t>e  ordered;  then  smaller  sizes  can  also  be  made 
firam  same  stock.  T.  S.  Holland. 

"For  Idaho  Falb,  Twin  Falls  and  Salt  Lake 
Territory,  O.  E.  B.  P.  Gritchlow,  Sales  Mgr. 
4r-ll-14.''  OtaIi<s  onr&) 

[1]  It  la  contended  that  tbe  memorandum 
ia  Insufficient  to  meet  tbe  reqnlrementa  of  tbe 
statute  of  franda  That  condnston  is  based 
upon  the  contention  Insisted  on  by  the  de- 
fendant that  the  wcxHb  in  Italics,  namely, 
**209&  from  our  list,"  were  not  in  the  memo- 
randum when  it  waa  signed  1^^  the  sales  man- 
ager ot  the  defendant.  It  is  Insisted  by  de- 
fendant'8  counsel  that  with  the  four  italicized 
words  omitted  from  the  memorandum  it  is 
Insuffident  to  tneet  the  requirements  of  our 
statute  of  frauds  for  the  reason  that  the 
price  or  consideratimi  for  whidi  the  property 
in  question  was  sold  is  an  essential  element 
of  the  memwandum.  Mr.  Holland,  who  was 
a  witness  for  the  plaintiff,  disputes  the  de- 
fendants coiUention.  He  testified  that  tbe 
words  wwe  in  his  own  handwriting,  that  be 
wrote  the  words  in  tbe  typewritten  memo- 
randum, and  that  he  wrote  them  in  before 
tbe  sales  manager  placed  his  a  k.  and  dgna- 
toie  thereto.  The  sales  manager,  however, 
testified  that  the  italicized  words  were  not  In 
tbe  memorandum  when  he  signed  It.  The 
court,  upon  that  conflict  of  evidence,  found 
tbe  fact  against  tbe  defendant,  and,  as  this 


is  a  law  case,  we  are  bound  by  the  flnding  of 
the  court,  Inasmacta  as  it  la  based  upon  con- 
flicting evidence.  In  view  that  the  assumed 
omission  of  tbe  four  Italicized  words  Is  the 
(mly  reason  defendanfa  counsel  urge  why 
tbe  memorandum  is  insufficient,  and  in  view 
that  the  court  found  that  those  words  were 
written  in  the  memorandum  and  were  a  part 
thereof  when  it  was  signed  by  the  sales 
manager,  counsel's  contention  cannot  prevail. 

[2]  It  Is  next  urged  that  the  memorandum 
or  contract  Is  too  uncertain  to  be  enforced 
for  the  reason  that  tbe  sizes  of  the  silos  were 
not  agreed  upon  by  the  parties  and  that  that 
matter  was  left  undetermined  by  reason  of 
tbe  following  clause  In  the  memorandum, 
namely,  "Sizes  to  be  specified  within  two 
weeks."  It  is  contended  that.  Inasmuch  as 
the  sizes  of  the  silos  that  the  defendant 
might  desire  were  to  be  specified  or  designat- 
ed after  the  memorandum  was  signed,  the 
agreement  was  left  incomplete  in  a  material 
matter;  that  is,  that  the  minds  of  the  par- 
ties bad  not  met  upon  the  particular  shses  of 
alios  that  the  defoidant  might  desire,  and 
hence  It  had  not  purchased  any  silos.  Is 
that  contention  sound? 

What  is  it  that  the  defendant  purchased? 
By  referring  to  the  memorandum  it  will  be 
seen  that  It  purchased  "3  carloads  Crown 
^os."  Defendant  was  given  two  weeks' 
time,  however,  in  which  to  determine  the 
sizes  of  silos  it  desired.  The  evidence  Is 
without  dispute  that  from  the  material  con- 
tained in  the  three  carloads  purchased  by  tbe 
defendant  all  sizes  of  silos  manufactured 
could  be  constructed.  If  that  be  so,  we  can- 
not see  how  the  sizes  of  tbe  silos  were  mate- 
rial. For  the  purposes  of  this  decision  we 
shall,  however,  treat  the  sizes  of  tbe  silos  as 
being  material.  In  doing  that,  however,  we 
do  not  concede  counsel's  contention  that  the 
memorandum  was  left  Incomplete  and  so  un- 
certain as  to  be  unenforceable.  In  giving 
defendant  two  weeks  in  wbicb  to  designate 
tbe  sizes  of  silos  that  it  might  desire,  tbe 
memorandum  was  left  neither  uncertain  nor 
incomplete.  The  defendant  had,  in  explicit 
terms,  purchased  three  carloads  of  silos.  It 
also  agreed  to  designate  or  specify  the  sizes 
it  might  desire  within  two  weeks;  that  Is, 
within  two  weeks  from  tbe  date  of  the  mem- 
orandum. To  designate  the  sizes  of  sUos,  If 
It  dodred  particnlar  dzes,  was  a  duty  or  ob- 
Ugation  imposed  on  and  assumed  by  the  de- 
fendant, and  it  was  required  to  comply  with 
that  stipulation  precisely  the  same  as  with 
any  other  material  <me  mentioned  In  the 
memorandum.  It  was  not  necessary  that 
the  parties  should  have  agreed  upon  the 
particular  sizes  at  the  time  tbe  memorandum 
was  entered  into  If  they  provided  a  method 
by  which  that  matter  could  be  definitely  de- 
termined at  any  time  before  the  contract 
was  to  be  executed  by  tbe  plaintiff.  They  did 
that,  and  that  was  sufficient  The  defendant 
had  purchased  three  carloads  of  silos  with 
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tbe  privilege  of  specifying  particular  slzea, 
and  It  was  bound  Just  as  much  to  designate 
the  sizes  as  it  was  to  pay  for  tbe  three  car- 
loads of  silos  purcbased  by  it.  To  that  effect 
are  tbe  authorities.  Tbe  following  cases  will 
be  found  precisely  in  point.  George  Delker 
Co.  T.  Hess  Spring  ft  Axle  Co,  1S8  Fed.  647, 
71  C.  a  A.  97;  Gardner  Deeds  ft  Hlrsig. 
116  Tenn.  128.  92  S.  W.  BIS.  4  L.  R.  A. 
8.)  740,  7  Ann.  Cas.  1172 ;  Hinckley  v.  PUts- 
buTffii,  etc,  Co.,  121  U.  8.  264,  7  Sup.  Ct 
875,  30  U  Ed.  967 ;  Klrwan  ft  Rl^  T.  Rob- 
erts. 09  Ud.  341.  68  AU.  32;  Jacobson  T.  Sul- 
livan,  1S2  Mass.  480,  25  N.  E.  973,  9  L.  R.  A. 
508.  In  the  first  case  dted,  counsel  contended 
that  the  contract  was  too  indefinite  and 
uncertain  to  be  enforced  because  the  pur- 
chaser bad  agreed  to  d^gnata  within  a 
specified  time  the  various  sizes  and  rarie- 
tlea  of  springs  and  axles  that  should  be 
manufactured  and  delivered  under  the  con- 
tract. It  was  there  cwtended,  as  here,  that 
iuasmucb  as  the  selecttw  was  to  be  made 
after  the  contract  ma  entered  into  therefore 
nothing  had  been  selected.  The  court,  in 
discussing  the  question,  said: 

' These  contracts  are  definite  as  to  tbe  quantity 
of  springs  and  axles,  and  as  to  the  price  and  time 
of  delivery,  and  nothing  remainod  but  the  specifi- 
cation by  tbe  defendant  of  tbe  sizes  and  varieties. 
A  failure  on  the  part  of  the  defeodant  to  keep 
its  agreement  to  make  these  speciQcatfons  as 
provided  is  the  only  way  In  which  tbe  contracts 
could  be  rendered  uncertain;  and  it  would  be 
illogical  to  hold  that  by  a  breach  of  that  part 
of  the  contracts  the  defendaot  could  relieve  it- 
s^f  of  all  the  obligations  it  had  assumed,  and 
take  tbe  springs  and  axles  only  bo  long  as  tbe 
price  of  steel  advanced^  and,  by  failing  to  specify 
when  the  market  declined,  throw  the  loss  upon 
tbe  plaintiff.  These  were  not  options  given  to 
the  defendant,  but  definite  agreements  by  tt 
for  the  purcliase  of  the  property  mentioned,  and 
the  provisions  for  tbe  specifications  to  be  fur- 
nished did  not  make  them  so  uncertain  that  an 
actioa  did  not  lie  for  their  breach.  Hinckley  v. 
Pittsburgh  Steel  Co.,  121  U.  8.  264,  7  Sop. 
Ct  876,  30  L.  Ed.  067 ;  Kimball  Bros.  v.  Deere, 
WeUs  ft  Co.,  108  Iowa,  676,  77  N.  W.  1041; 
Ault  V.  Dustin,  100  Tenn.  366,  45  S.  W.  OSl; 
Minn.  Lumber  Co.  v.  Coal  Co..  160  111.  86,  43  N. 
E.  774.  31  L.  R.  A.  S29.  The  defendant  cites 
many  cases  which  are  claimed  to  sustain  its 
view,  but  they  lack  the  agreement  to  take  a 
quantity  of  goods,  which  is  made  certain  by  the 
contract  itself,  or  could  be  made  certain  by  evi- 
dence; thereby  differing  from  tbe  contracts 
here,  where  a  definite  quantity  is  fixed,  and  only 
its  apportionmeot  is  to  be  made  by  the  defend- 
ant" 

In  the  case  of  Hinckley  t.  Pittsburgh,  etc., 
Co.,  supra,  the  decision  Is  correctly  reQected 
in  the  headnote,  which  reads: 

"The  defendant  agreed,  in  writing,  to  purchase 
from  Uie  plaintiff  rails  to  be  rolled  by  the  }atter, 
'and  to  be  drilled  as  may  be  directed,'  and  to 
pay  for  them  $58  per  ton.  He  refused  to  give 
directions  for  drilling,  and,  at  bis  request,  the 
plaintiff  delayed  rolling  any  of  the  rails  until 
after  the  time  prescribed  for  their  delivery,  and 
then  the  defendant  advised  tbe  plaintiff  that  he 
shonld  decline  to  take  any  rails  under  the  con- 
tract Beld:  (1)  The  defendant  was  liable  in 
damages  for  the  breach  of  the  contract  (2) 
^nie  plaintiff  was  not  bound  to  ndl  the  rails  and 
tendw  them  to  Hn  defendant   (3)  The  proper 


rule  of  damages  was  tiw  difference  between  the 
cost  per  ton  of  maUng  and  ddivering  the  rails 

and  tbe  $58." 

We  shall  not  quote,  neither  is  It  necessary 
to  do  so,  from  any  of  the  other  cases. 

[8]  It  is,  however,  further  contended  that 
the  court  erred  in  applying  the  measure  of 
damages.  The  court  found  that  the  defend- 
ant had  breached  tbe  contract,  In  that  it 
had  renounced  the  same  after  the  plaintiff 
had  purchased  at  least  a  large  portion  of 
the  lumber  which  was  to  be  used  In  the  silos 
purchased  by  the  defendant  and  before  the 
lumber  bad  actually  been  prepared  or  manu- 
factured Into  finished  silo  material.  Tbe 
court  allowed  plaintiff  as  damages  the  dif- 
ference between  the  cost  of  manufacturing 
tbe  three  carloads  of  silo  material  ami  the 
price  agreed  to  be  paid  by  the  defendant 
therefor,  less  the  freight  which  plaintilT  bad 
agreed  to  deduct  from  the  price.  In  other 
words,  the  court  allowed  the  plaintiff  the 
profits  it  wonid  have  received  from  the  three 
carloads  of  silo  material  If  the  defendant 
had  in  all  respects  complied  with  the  terms 
of  the  written  memorandum.  Defendant's 
counsel  contend  that  the  correct  measure  of 
domapies  in  such  case  Is  tbe  difference  be- 
tween tbe  market  value  of  the  articles  sold 
and  tbe  price  agreed  to  be  paid  therefor. 
While  the  authorities  are  not  entirely  In 
harmony,  yet  the  great  weight  of  authority 
sustains  the  ruling  of  the  district  court 
Where,  as  bere,  tbe  article  contracted  for 
Is  not  In  eisse,  but  Is  to  be  manufactared, 
and  the  purchaser  refuses  to  comply  with 
his  contract,  tbe  seller  Is  not  bound  to  man- 
ufacture tbe  article  and  tender  It  to  the 
purcboser,  but  he  may  sue  tbe  purchaser 
for  damages  f<M*  breach  of  ccmtract,  and  the 
measure  of  damages  and  of  his  recovery  is 
the  difference,  if  any,  between  the  cost  of 
manufacturing  the  article  or  property  pur- 
chased and  the  price  agreed  to  be  paid  there- 
for by  the  purchaser.  In  other  words,  tbe 
profits  that  the  seller  would  have  derived 
from  the  contract  in  case  tbe  purchaser  had 
fully  performed  the  same  Is  the  measure  of 
damages.  Tbe  cases  hereinbefore  dted 
clearly  lay  down  and  support  the  rule  just 
stated.  In  addition  to  the  cases  already 
cited,  see,  also,  Kingman  ft  Co.  v.  Western 
Mfg.  Co.,  02  Fed.  486,  34  C.  0.  A.  489,  and 
Kimball  Bros.  v.  Deere  Wells  ft  Co.,  108 
Iowa,  676,  77  N.  W.  1041,  where  the  rule 
Just  stated  Is  discussed  and  approved.  The 
cases  dted  by  counsel  for  the  defendant  up- 
on this  proposition  can  hardly  be  said  to 
decide  the  real  question  involved  here,  and, 
for  that  reason,  are  not  controlling. 

[4]  In  this  connection.  It  is  also  contend- 
ed that  the  court  erred  in  determining  the 
damages  by  allowing  the  profits  that  the 
plaintiff  would  have  derived  from  what  tbe 
court  found  to  t>e  the  standard  size  slla 
Then  la  no  merit  to  ttiat  ccmtentltMi,  for  tht 
Feasw  that  the  court  <ietermlned  what  profit 
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the  i^aiatiff  would  have  made  U  tbe  defend- 
ant bad  actually  received  and  paid  for  tbe 
three  carloads  of  sUo  material.  The  evi- 
dence ia  dear  that  tbe  proBts  would  have 
been  precisely  the  same  to  tbe  plaintiff,  re- 
gardless of  the  size  of  the  silos  that  might 
bave  been  selected  or  designated  by  the 
defendant.  As  before  stated,  the  three  car- 
loads of  material  purchased  by  the  defend- 
ant was  to  be  prepared  so  that  It  could  have 
been  assembled  into  any  size  of  silos  that 
the  defendant  might  desire.  If  large  size 
silos  had  been  constructed,  there  would  have 
been  fewer  of  them,  and,  If  small  sized  ones 
had  been  desired,  there  would  have  been 
more  of  them  in  the  three  carloads;  but  the 
profits  to  the  plaintiff  on  the  three  carloads 
would  have  been  precisely  the  same  whether 
larger  or  smaller  sizes,  or  some  of  both 
kind.s,  had  been  constructed  out  of  the  three 
carloads  of  material  which  the  defendant 
purchased  from  the  plaintiff.  All  that  the 
court  said,  therefore,  concerning  a  standard 
size  silo,  has,  and  con  have,  no  real  Influ- 
ence upon  the  result,  or  the  correctness 
thereof. 

[E  ]  It  Is  also  insisted  that  the  court  erred 
In  striking  a  certain  answer  of  Mr.  Crltch- 
low  the  sales  manager,  who  was  a  witness 
for  the  defendant  The  answer  was  a  mere 
conclusion  of  the  witness,  and  the  court  did 
not  err  In  striking  it.  But  even  though  It 
were  conceded  that  the  court  should  not  bave 
stricken  the  answer,  yet  striking  it  In  no 
way  prejudiced  the  defendant. 

Counsel  also  urge  that  the  sales  manager 
had  no  authority  to  enter  into  tbe  agreement 
to  purchase  the  three  carloads  of  silos.  - 
Without  setting  forth  the  evidence  upon  that 
question.  It  must  suffice  to  say  that  If  the 
court,  under  tbe  evid^ce  In  thla  record, 
should  hold  that  the  sales  manager  and  the 
assistant  general  manager  acted  without  au- 
thority, and  that  therefore  the  defendant 
was  not  bound  by  their  acts,  the  transaction 
of  business  wltb  corporate  officers  or  agents 
would  become  hazardous  Indeed,  and  such 
a  holding  would  prove  very  misdilevous  In 
the  long  run.  We  unhesitatingly  state  that 
tbe  record  leaves  no  doubt  re^wctlns  tbe 
aatbortty  of  the  sales  manager  and  tbe 
assistant  general  mana^r. 

[6]  Defoidant  farther  Insists  that  the 
court  erred  in  determining  tbe  unonnt  of 
damages  by  dednctlxyc  the  amount  allowed 
tlie  d^endant  for  freight  from  the  UBt  price. 
Instead  ot  deducting  the  same  from  the 
price  agreed  to  be  paid  for  the  sllos  after  the 
20  per  cent,  from  the  list  price  was  deducted. 
PlalntlfTs  connsel  suggrat  that  this  question 
Is  not  properly  before  ns  because  It  was  not 
argued  In  the  court  below.  Tbe  mere  fact 
that  defendant's  counsel  did  not  present  or 
ai^ne  a  question  of  this  character  In  the 
court  below,  In  view  that  they  otherwise 
properly  raised  it,  does  not  prevent  them 
from  presenting  It  to  this  court  Connael 


have  duly  assigned  the  court's  ruling  In 
this  regard  as  error,  and  they  argue  the  as- 
signment in  their  printed  brief,  and  orally  as 
well.  The  question  therefore  Is:  Did  the 
court  err  In  deducting  the  amount  allowed 
for  freight  from  plaintiff's  price  list.  Instead 
of  deducting  the  same  from  the  amount  the 
defendant  agreed  to  pay  for  the  three  car- 
loads of  eilos? 

[7]  So  far  aa  the  defendant  was  concern- 
ed, tbe  list  price  was  material  only  for  the 
purpose  of  determining  the  price  it  agi-eed 
to  pay,  and  the  plaintiff  agreed  to  accept, 
for  the  sllos.  A  fair  construction  of  the 
agreement  in  which  the  plaintiff  agreed  to 
make  an  allowance  for  freight,  we  think,  re- 
quires '  that  the  deduction  for  freight  shall 
be  made  from  the  price  actually  agreed  up- 
on and  not  from  the  list  price,  which  was 
20  per  cent,  higher  and  would  thus,  to  some 
extent  at  least,  Increase  the  amount  the  de- 
fendant would  be  required  to  pay  for  the 
silos.  We  think  the  court  should  have  de- 
ducted the  allowance  for  freight  from  80 
per  cent,  of  the  list  price,  which  was  what 
tbe  defendant  agreed  to  pay,  and  not,  as 
was  done,  from  the  full  list  price,  which  was 
20  per  cent,  more  than  the  agreed  price  for 
the  silos.  The  difference  between  what  the 
court  should  have  allowed  and  did  actually 
allow  as  damages  to  the  plaintiff  Is,  however, 
a  mere  matter  of  computation  and  amounts 
to  Just  $144.  While  plaintiff's  connsel  did 
not  concede  that  the  court  had  erred  in  the 
particular  Just  stated,  they,  however,  In  ad- 
vance, consented  that  we  might  correct  the 
error,  if  we  found  It  to  be  sudi,  by  deduct- 
ing the  amount  before  stated  from  the 
amount  of  the  Judgment. 

There  are  a  number  of  other  assignments, 
but  none  of  them  Is  of  suffident  Importance 
to  require  farther  discussion.  The  record 
discloses  that  the  case  was  ably  tried  and  as 
ably  defended,  and  the  trial  court  fully  and 
fairly  considered  all  the  questions  that  were 
raised  by  co unset 

It  la  not  necessary  to  reverse  the  Judg- 
ment, nor  to  enter  a  conditional  order  grant- 
ing a  new  trial,  for  tbe  reason  that  plain- 
tiff's counsel  bave  agreed  that  the  dUtrarace 
Is  $144.  In  view  of  counsel's  consent,  it  Is 
ordered  that  the  plaintiff  r^lt  from  the 
Judgment,  as  of  tbe  date  It  was  entered  in 
tbe  district  court,  tbe  sum  of  |144,  and  the 
Judgment,  as  thus  modified,  will  be  affirmed. 

for  tbe  reasws  stated,  therefore,  tbe  Jodg- 
meat  aj^iealed  from  is  modified  by  deducting 
from  the  amount  thereof  tbe  sum  of  $144  as 
of  the  date  the  Judgment  was  entered  in  the 
conrt  below,  wbidii  leduoes  the  amount  of 
the  Judgment  to  the  sum  of  $1,604.84,  and 
to  that  extent  and  for  that  amount  it  is  af- 
firmed- Ntitber  partjr  to  recover  costs  in 
tbis  conrt 

STRAUP,  Ol  J„  and  McOARTZ,  J.,  eoa 
can. 
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(19  Utah.  197) 
SAI/r  LAKE  GITT  T.  LEE.  (No.  2865.) 

(Supreme  Court  of  Utah.  Nov,  22,  1916. 
Rehearing  Denied  Dec.  30, 1916.) 

Cbiminal  Law  €=91022— Violation  of  Ordi- 
nance—Judgments Appealable  —  "Crim- 
IHAL  Prosecution"— "Amocnt  iNvoLVEot." 
Under  Laws  1909,  c.  87,  providing  for  ap- 
peals from  tlie  city  court  to  the  district  court, 
but  that  the  jtidgment  of  the  district  court  Bhall 
be  final  unless  the  amount  involved  exceeds 
$100  or  a  constitutional  quwtion  is  involved, 
one  convicted  in  city  court  of  violating  an  ordi- 
nance, and  asain  convicted  in  the  district  court, 
baa  no  appeal,  the  prosecution  being  criminal, 
and,  though  the  penalty  may  be  a  fine,  it  ia  not 
an  "amount  involved." 

[Ed.  Note. — For  other  oases,  see  Criminal 
Law.  Cent.  Dig.  SS  2581,  2582 ;  Dec.  Dig.  ^=> 
1022. 

For  other  definitions,  see  Words  aod  Phrases, 
First  and  Second  Series,  Amount  Involved; 
Criminal  Prosecution.] 


Appeal  from  District  Court,  Salt  Lake 
County;  M.  L  Ritchie,  Judge. 

Henry  Lee,  convicted  In  the  city  court  of 
violating  an  ordinance,  on  appeal  to  the 
district  court  and  trial  de  novo  therein  was 
again  convicted,  and  he  appeals.  Appeal  dis- 
missed. 

S.  P.  Armstrong,  of  Salt  Lake  City,  for 
appellant  H.  J.  Dininny,  Aaron  Myers,  and 
W.  H.  Folland,  all  of  Salt  Lake  CUy,  for 
respondent 

STRAUP,  a  3.  l%e  defendant,  In  the 
dty  court,  was  convicted  of  selling  adulterat- 
ed milk  In  violation  of  an  ordlnanca  He  ai>' 
pealed  to  the  district  court  There,  on  a 
trial  de  novo,  he  again  was  found  guilty 
and  adjudged  to  pay  a  fine  of  9S0.  From 
tliat  Judgment  he  bas  appealed  to  tbls  court 

A  motion  is  made  to  dismiss  the  appeal 
on  the  ground  that  the  Judgment  Is  nonap- 
pealable. The  statute  (Laws  Utah  1909,  c. 
87),  bearing  on  the  question,  reads: 

■'Prom  all  final  judgments  of  a  city  court  a 
motion  for  a  new  trial  may  be  made,  and  an  ap- 
peal may  be  taken  by  either  party  in  a  civil  case, 
or  bf  the  defendant  in  a  criminal  case,  to  the 
district  court  of  the  county,  in  the  manner  and 
with  like  effect  as  is  now  or  may  be  provided  by 
law  for  appeals  from  justices'  courts  in  similar 
cases,  and  from  all  final  judgments  in  the  dis- 
trict courts,  rendered  upon  such  appeals,  an  ap- 
peal may  be  taken  to  the  Supreme  Court  in  like 
manner  as  if  said  actions  were  originally  com- 
menced in  the  district  court ;  provided,  however, 
when  the  amount  in  controversy  does  not  ex- 
ceed one  hundred  dollars,  exclusive  of  costs, 
that  the  same  shall  be  final,  and  no  appeal  shall 
lie  therefrom ;  and,  provided  further,  that  in 
all  cases  involving  ihe  validity  or  constitutional- 
ity of  a  statute  or  ordinance  there  shall  be  a 
r^ht  of  appeal  to  the  Supreme  Court   •   •   «  " 

While  somewhat  ambiguously  expressed, 
yet  we  think  the  statute  fairly  means  that  In 
all  cases,  both  criminal  and  civil,  an  appeal 
lies  from  the  city  court  to  the  district  court ; 
and  from  all  final  judgments  in  the  district 


court  rendered  upon  such  appeals  an  appeal 
Ilea  to  the  Supreme  Court  provided,  however, 
the  amount  In  controversy  exceeds  $100  or 
the  case  Involves  the  validity  or  constitution- 
ality of  a  statute  or  an  ordinance  The  pro- 
viso that  when  the  amount  in  controversy 
does  not  exceed  $100  the  judgment  shall  be 
final  and  nonappealable  is  a  restriction  and 
a  limitation  upon  the  language  preceding  it 
and  imposes  a  condition  precedent  to  the 
right  of  an  appeal  to  the  Supreme  Court. 
That  is,  the  judgment  rendered  in  the  dis- 
trict court  .is  final  and  nonappealable  unless 
the  amount  In  controversy  exceeds  $100  or 
the  case  Involves  the  validity  or  constitu- 
ti<mallty  of  a  statute  or  an  ordinance.  It 
Is  hard  to  make  anything  else  out  of  It  The 
words  "amount  In  controversy,"  as  used  in 
the  statute,  can  apply  only  to  dvil  actions 
and  not  to  criminal.  A  prosecutifm  for  a 
violation  of  an  ordinance  is  criminal.  We 
have  uniformly  held  that.  The  penalty, 
whether  by  fine  or  Imprisonment  or  both, 
which  may  be  imposed  can  in  no  sense  be  re- 
garded as  the  amount  In  controversy,  for  in 
a  criminal  prosecution  the  matter  In  dilute 
or  in  controversy  Is  the  guilt  or  innocence  of 
the  accused,  and  not  the  penalty  wMch  may 
be  Imposed  upon  a  conviction.  Thus  does  It 
follow  tliat  a  judgment  In  a  oiminal  case 
rsndered  In  the  district  conrt  upon  appeal 
from  the  city  conrt  la  final  and  nonappealable 
unless  ttie  validity  or  constitutionality  of  a 
statute  or  an  ordinance  ti^  Involved;  and, 
as  no  such  question  is  presented,  let  tba 
appeal  be  dismissed.  Hious^  the  case  is 
criminal,  yet  in  view  of  the  prior  lioldlngs  of 
tbiB  court  (Salt  lAke  City  t.  RObinson,  30 
Utab,  274,  116  Pac  442,  35  L.  B.  A.  [N.  SJ 
610.  Ann.  Cas.  1913E,  61,  Salt  Lake  City  t. 
Robinson.  40  Utah,  448.  125  fae.  657,  and 
Salt  Lake  City  t.  Doran,  42  Utah.  401,  131 
Pac.  636),  let  the  respondent's  costs  on  tbe 
appeal  be  taxed  against  the  api^ellant  and  It 
be  given  Judgment  tberefor.  Sndi  is  tbe 
order. 

McCARTT,  J.,  concura. 

FUICK,  3.  <c(Hicarrin^.  I  think  a  fair  and 
reasonable  construction  of  the  statute  Is  that 
in  civil  actions  the  right  to  an  appeal  is  given 
In  all  cases  wbere  the  amount  In  controversy 
exceeds  $100.  If  the  amount  ia  less,  however, 
then  no  appeal  Is  permitted  unless  tbe  valid- 
ity of  the  statute,  or  ordinance  upon  whi^ 
tbe  action  la  based  Is  assailed.  Further,  tbat 
In  criminal  actions  the  amount  In  controversy 
bas  no  application.  Therefor^  an  appeal  Is 
permitted  only  In  those  cases  where  the  va- 
lidity (tf  the  statute  or  ordinance  upon  which 
tbe  transaction  Is  based  Is  assailed. 

In  this  case,  as  pointed  out  by  the  CHIICF 
JUSTICE,  no  such  a  question  Is  presented, 
and  therefore  this  court  Is  without  Juris- 
diction to  hear  tbe  appeal. 
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(49  Utah.  63) 

SALT  LAKE  ENGINEERING  WORKS  t. 
UTAH  CONCRETE  PIPE  CO. 
(No.  2900.) 

(Supreme  Court  of  Utah.   Dee.  B.  1916.) 

1.  Afpeai.  and  Ebbob  9s9927(^  —  Scopk  — 

PKEStnCPTIONS. 

Oa  appeal  from  a  judf^ent  of  nonauit,  the 
record  must  be  conaidarea  most  bvorably  to 
plaintiff. 

[Ed.  Note.— For  otber  caaes,  see  Appeal  aod 
Error.  GentDic  {S  2912,  3748;  Dec  Dig.  «=> 
921(2).} 

2.  AccouifT  Stated  «=320(1)  —  Bvidikcb  — 
Question  fob  Jubt. 

Evidence  held  not  to  warrant  nonsnit  In  ac- 
tion on  account  stated. 

[Ed.  Note.— For  other  cases,  sea  Account 
Stated,  Cent.  Die.  11  9.  98;  Dec.  Dig.  «» 
20(1).] 

3.  Account  Stated  «=»5~AaBEBicENT. 

Though  one  or  more  items  in  an  account  are 
disputed,  jet  that  does  not  prevent  the  account 
from  becoming  stated  as  to  all  other  items  ad- 
mitted  or  agreed  upon  to  be  correct. 

[Ed.  Note.— For  other  cases,  see  Account 
Suted,  Gent  Dig.  St  16-29;  Dec.  Dig.  <3=s>5.] 

Appeal  from  District  Court,  Salt  Lake 
County ;  Geo.  6.  Armstrong,  Judge. 

Action  by  the  Salt  Lake  Engineering  Works 
against  the  Utah  Concrete  Pipe  Company. 
Judgment  of  noDsnit,  and  plaintiff  appeals. 
Rerersed  and  remanded  for  new  triaL 

Van  Cott  ft  Moreton,  of  Salt  Lake  City, 
for  appellant  Bagley  &  Aaliton,  of  Salt  Lake 
City,  for  respondent. 

STRAUP,  C.  J.  ThiB  la  an  action  on  an 
acconnt  stated.  It  is  alleged  that  oa  a  day 
certain  "an  acconnt  was  stated  between 
idalntiff  and  defendant,  and  tbat  upon  such 
statement  a  balance  ot  ^460.79  was  found 
due  and  owing  from  the  deCmdant  to  the 
irialntUf,  whicli  account  the  defendant  prom- 
ised and  agreed  to  pay  the  plaintUC* ;  that 
thereafter  the  defendant  paid  the  sum  of  f  1,- 
639.75,  leaving  a  balance  due  and  unpaid  of 
4S20.(M,  for  which  amount,  together  with  In- 
terest, Judgment  was  demanded.  The  case, 
at  the  close  of  plalntUTs  evidence,  went  off 
on  a  nonsuit,  based  oa  the  defendant's  monon 
of  Insufficiency  of  evidence  to  show  that  the 
alleged  account  was  agreed  to  or  acquiesced 
In,  or  that  the  defendant's  president  and  sec- 
retary, with  whom  It  was  claimed  the  account 
was  agreed  to  and  acquiesced  In,  bad  author- 
ity to  so  bind  the  defendant.  The  plaintiff 
appeals. 

The  defendant  dalms  nothing  for  the  lat- 
ter, and  only  relies  on  the  former,  part  of  the 
motion,  want  of  evidence  to  show  that  the 
account  was  agreed  to  or  acquiesced  In.  The 
defendant  bought  goods  and  material  from 
the  plaintiff,  and  bad  a  running  account  with 
It  The  plaintiff's  bookkeeper  testified  that 
on  the  lOth  day  of  November,  1914,  there  was 
a  balance  due  the  plaintiff  from  the  defend- 
ant of  $2,498.79.  on  which,  on  the  7th  day  of 


January,  1915,  there  was  paid  $1,639.75,  leav- 
ing a  balance  due  and  unpaid  of  $820.04.  He 
further  testified  that  he — 

"had  charge  of  sending  out  the  statements  of 
accounts  each  month,  and  made  out  statements 
of  this  account  regularly  every  month,  which 
statements  were  mailed  to  the  defendant  and 
inclosed  in  an  envelope,  postpaid,  and  deposited 
by  me  in  the  United  States  mail  box.  On  a 
nnmber  of  occasions  the  statements  were  sent 
by  me  to  the  defendant  for  the  sum  of  $2,459.- 
79.  The  account  was  stated  to  them.  No  ob- 
jection or  complaint  was  ever  received  by  us 
to  these  statements.  Invoices  were  also  sent 
of  each  order  as  they  were  delivered  to  the 
defendant  company,  and  these  invoices  also 
stated  the  amount  in  eatdi  case.  At  the  end  of 
the  mouth  a  statement  for  the  entire  month, 
together  with  the  balance  carried  forward,  was 
sent" 

The  plaintiff's  superintendent  testified  that 
between  Mardi  and  August,  or  September, 
1914,  he.  on  several  oceadons,  demanded  pay- 
ment of  the  account  from  defendant's  presi- 
dent who  promised  from  time  to  time  to  pay 
it  One  of  plalnUff's  attorneys  testified  that 
he,  on  ten  or  more  occasions,  had  a  conver- 
sation with  the  defendant's  president  or  sec- 
retary, respecting  the  accoimt  and  as  many 
times  demanded  payment,  and  that  as  many 
times  the  president  promised  to  pay  It,  and 
that  the  account  at  no  time  was  disputed,  ex- 
cept on  one  occasion  when  the  secretary 
claimed  that  the  aoxtunt  was  $29  too  large. 
At  the  secretary's  request  an  Itemized  state- 
ment was  procured  from  the  plaintiff,  which 
then  was  by  the  attorney  and  the  defendant's 
president  and  secretary  checked  with  the  de- 
fendant's iKwks,  with  the  result  that  the 
claimed  $29  was  found  to  be  a  mere  error  in 
addition  and  computation  on  the  defendant's 
books.  Then,  on  the  19th  of  November,  1914, 
the  defendant,  through  its  secretary,  wrote 
the  plaintiff: 

"In  checking  our  books  we  find  that  our  books 
agree  with  your  statement  of  October  Slet 
showing  a  balance  due  you  ot  $2,266.92.  In- 
voice Nov.  lat  $80.62;  Invoice-Nov.  1st  $112.25. 
Balance,  $2,459.79." 

But  In  this  connection  the  secretary  further 
stated: 

"$346.00  of  the  foregoing  account  is  the  At- 
las Concrete  Pipe  Manufacturing  Company." 

The  Atlas  Concrete  Pipe  Manufacturing 
Ouupany  was  a  corporatltm  which  had  Its 
office  with  the  defendant  corporation  and  was 
managed  and  controlled  by  the  same  officers. 
Ot  course,  the  $846  item  was  not  chargeable 
to  the  defendant  Because  of  that  It  la  con- 
tended tbat  the  minds  of  the  parties  had  not 
met  as  to  the  balance  due,  and  hence  had 
not  met  as  to  an  account  stated,  That  Is,  It 
Is  claimed  that  the  plaintiff  stated  an  account 
due  It  from  the  defendant  ot  $2,459.79,  but 
that  such  account  Included  an  item  of  $346 
which  the  defendant  disputed.  But  the  plaln- 
tiCTs  bookkeeper  testified  that: 

"There  is  nothing  in  this  account  of  the  Utah 
Concrete  Pipe  Company  [the  defendant]  that 
has  ever  been  charjred  to  any  other  company, 
and  the  sum  of  $2,4a9.79  does  not  cimtaiu  any 
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items  or  charges  made  against  the  Atlas  Con- 
crete Pipe  Maoufacturing  Compao;.  I  have  no 
each  balance  here'  against  the  defendant  com- 
pany on  October  1,  1914,  of  $2,213.00.  On 
September  1,  1914,  tbe  books  show  the  balance 
due  from  the  defendant  company  at  that  date  to 
be  $063.67.  Charges  made  Bubseqaent  to  tliat  date 
op  to  November  2,  1014,  amount  to  (2,459.70. 
Cuurgcs  made  between  September  1st  and  No- 
vember 1st  were  $1,496.22.  The  charge  of  $346 
made  against  tbe  Atlas  Concrete  Pipe  Company 
is  not  Incladed  in  aiur  of  those  items  consti- 
tating  that  account.  I  sent  that  statement  out, 
and  that  is  my  pencU  memorandum  on  it  my 
handwriting,  ^Atlas  Concrete  Pipe  Mfg.  Com- 
pany, $346.00.*  That  was  a  separate  account 
In  my  bands,  and  I  understood  that  it  was  to  be 
kept  separate  from  the  Utah  Concrete  Pipe 
Company,  but  that  it  belonged  to  them.  It  was 
my  optsioD  that  it  belonged  to  them.  The 
charges  which  we  have  mane,  aggregating  $2.- 
459.79,  do  not  include  that  charge.  In  addi- 
tion to  the  charge  of  $2,450.79  there  is  $346 
additional  due  from  tbe  Atlas  Concrete  Pipe 
Mfe.  Co.  Thnt  charge  apppsrs  on  our  books 
under  'Atlas  Concrete  Pipe  Mfg.  Company.' " 

It  Is  further  sbown  that  when  the  accounts 
from  ttme  to  time  were  sent  to  the  defendant, 
showing  a  balance  due  from  it  to  the  plaintiff 
of  $2,469.79,  the  defendant  at  no  time  object- 
ed thereto,  nor  claimed  that  such  statements 
Indnded  a  charge  against  the  Atlas  Concrete 
Pipe  Manufacturing  Company.  Wben  the 
defendant  paid  $1,639.75  on  the  account  the 
plaintiff  wrote  it,  acknowledging  receipt 
thereof,  and  stated  that  It  had  received — 

"tbe  sum  of  $1,639.76  to  apply  upon  your  ac- 
count of  $2,450.79.  You  will  observe  that 
there  is,  therefore,  a  balance  due  of  $820.04. 
payment  of  which  sum  Mr.  Wall  insists  upon  at 
an  early  date." 

[1]  To  this  tbe  defendant  made  no  objec- 
tion, and  made  no  claim  that  tbe  balance  due, 
after  giving  credit  for  the  payment,  was  not 
correctly  stated.  We,  In  considering  this 
matter,  of  course,  have  pointed  to  evidence 
most  favorable  to  tbe  plaintiff.  But  so  must 
the  record  be  considered  on  tbe  defendant's 
motion  for  a  nonsuit 

[2, 3]  Let  it,  however,  be  assumed  that 
there  is  some  evidence  tending  to  show  that 
tbe  $346  item  due  tbe  plaintiff  from  the  At- 
las Concrete  Pipe  Manufacturing  Company 
was  included  In  some  of  the  statements  fur- 
nished tbe  defendant  by  the  plaintiff.  But 
the  most  that  can  be  said  of  It  is  that  the 
evidence  as  to  that  is  In  conflict,  which  could 
not  be  weighed,  reconciled,  or  determined  on 
a  motion  for  a  nonsuit.  There  certainly  was 
some  evidence  to  support  plaintiff's  theory 
that  tbe  account,  as  stated  and  rendered  the 
defendant,  showing  a  balance  due  of  $2,459.- 
19,  was  not  objected  to;  tliat  the  defendant 


from  time  to  time  promised  to  pay  it,  snd 
that  In  diecklng  It  over  .with  plalntitTs  at- 
torney the  defendant's  president  and  setTc- 
tary  agreed  with  him  that  the  account  was 
correct  and  promised  to  pay  it,  and  that  wben 
the  defendant  made  the  partial  payment  of 
$1,639.75  on  the  account,  it  did  not  then  dla> 
pute  that  $820.04  was  still  due  and  owing. 

But  further  as  to  this.  Though  it  may 
be  conceded  tliat  the  minds  of  the  parties 
had  not  met  as  to  a  balance  due  of  $2,459.79, 
still  there  Is  good  evidence  to*  show  that 
their  minds  met  as  to  a  balance  due  and  un- 
paid of  $2,113.70,  the  difference  between  $2,- 
459.79  and  $S46.  Wben  the  defendant  paid 
tbe  plaintiff  $1,630.75  on  tbe  account,  there 
still  admittedly  was  due  the  plaintiff  from  the 
defendant  tbe  sum  of  $474.04.  Thus,  on  that 
theory,  was  the  nonsuit  Improperly  granted. 
It,  however.  Is  urged  that  there  cannot  be  an 
account  stated  as  to  certain  Items  if  others 
are  questioned  and  disputed  and  left  open 
for  further  adjustment,  and  that  to  consti- 
tute an  account  stated  all  the  items  thereof 
must  be  conceded  to  be  true  and  agreed  up- 
on. There  are  authorities  which  lend  sup- 
port to  such  a  proposition.  But  we  believe 
the  weight  of  authority  to  be  that,  though 
one  or  more  Items  in  an  account  are  disputed, 
yet  that  does  not  prevent  the  account  from 
becoming  stated  as  to  all  other  items  admit- 
ted or  agreed  upon  to  be  correct  1  R.  C.  I* 
p.  210;  1  C.  J.  600;  1  Cyc.  373;  Ingle  t. 
Angell,  111  Minn.  63,  120  N.  W.  400,  137  Am. 
St.  Rep.  533,  20  Ann.  Caa.  625;  Tuggle  v. 
Minor,  76  Cal.  96.  IS  Paa  131;  Mulford  t. 
Caesar,  53  Mo.  App.  263 ;  Bums  v.  Campbell, 
71  Ala.  27L  Of  course,  where  the  parties 
attempted  to  come  to  an  agreement  as  to  an 
account  stated,  but  because  of  disagreements 
or  disputes  as  to  certain  items  no  agreement 
Is  reached,  there  can  be  no  account  stated 
as  to  any  of  tbe  items.  But  that  Is  not  this 
case,  viewed  most  favorably  to  the  plaintiff. 
So  we  think  there  is  evidence  to  show  that 
the  minds  of  the  parties,  either  expressly  or 
by  Implication,  met.  If  not  as  to  a  balance  due 
of  $2,450.79  of  a  stated  account  certainly  as 
to  a  balance  due  of  $2,113.70  of  which,  later, 
only  $1,6.39.75  admittedly  was  paid.  We  thus 
are  of  the  opinion  that  tbe  nonsuit  was  Im- 
properly granted,  and  that  the  Judgment 
should  be  reversed  and  the  case  remanded 
for  a  new  triaL    Sndk  Is  ttie  order,  with 

COStA 

FBICK  and  HcOABTZ,  JJ^  concur. 
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SIRST  NAT.  BANK  OF  DLX  t.  MEYERS 
•t  aL    (No.  2166.) 

<SaDreme  Court  of  Nevada.    Dec  30,  1916.) 

1.  H0MK8ISA.D  48=»42—E8TABU8HU£ifT— No- 
tice TO  TUIBD  PABTIES. 

Occapancj  by  the  family  Is  prima  facie 
•fideoce  to  third  parties  of  ue  homestead  na- 
ture of  the  premises. 

[Ed,  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  I  60;  Dea  Dig.  «ss>42.] 

2.  Homestead  «=>42— IirrBBEsr  or  Wmt— 
Peotectiom— "To  Bb  Selected." 

CoDSt.  art.  4,  §  30,  declares  that  a  home- 
stead f£B  provided  by  law  shall  be  exempt  from 
forced  sale,  and  shall  not  be  alienated  without 
the  joint  consent  of  the  husband  and  wife,  and 
that  laws  shall  be  enacted  providing  for  the 
recording  of  such  homestead.  Sl  1864-63.  c. 
72,  provides  that  a  selected  homestead  shall  be 
exempt  from  forced  sale,  and  that  the  selec- 
tion shall  be  made  by  recording  intentioD  in 
writing.  Amendatory  Act  St.  lg@7,  c  20,  pro- 
vides that  no  deed  or  mortgage  of  a  homestead, 
whether  a  declaration  has  been  filed  or  not, 
^lall  be  valid,  unless  both  the  husband  and  wife 
executed  and  acknowledged  the  same.  Held, 
that  although  a  homestead  was  not  registered 
as  required  by  law  the  husband's  sole  convey- 
ance or  incumbrance  of  it  did  not  affect  the 
wife's  right  in  the  homestead  which  could  not 
be  alienated  unless  the  instrument  was  execut- 
ed and  given  by  both. 

[Ed.  Note.— For  other  caws,  see  Homestead, 
Cent  Dig.  I  6D;  Dec.  Dig.  -«s»42.] 

Appeal  from  District  Oourt»  White  Pine 
Oonnty;  Bod  W.  Gcdem&ii.  7adge. 

(hi  rehearing.  Former  opinion,  rerersing 
and  remanding,  affirmed. 

For  former  opinion,  see  89  Ner.  235,  150 
Pac.  308. 

Anthony  Jurich  and  Walker  A  Haight,  all 
of  Ely,  for  appellants.  Chandler  &  Qnayle, 
of  Elj,  for  respondent. 

McGARRAN,  J.  A  rehearing  was  granted 
In  this  case  on  petition  of  respondent,  in  or- 
der that  a  full  and  complete  argument  might 
be  presented  to  the  court  and  in  order  that 
the  members  of  the  bar  of  this  state,  amicl 
cnrlse,  might,  In  view  of  the  Importance  of 
the  qnestion  to  be  determined,  make  such 
contribution  as  they  saw  fit  by  way  of  oral 
arsnment  or  brief  to  assist  the  court  in  ar- 
riving at  a  final  determination. 

In  our  fbrmer  oonatderation  of  the  case 
(Tlrst  Nittiwial  Bank  of  Bly  t.  U^ers,  89 
Ner.  235.  150  Paa  30$  we  dwelt  at  some 
length  on  the  constitutional  and  statutory 
provisions  which  seemed  to  us  applicable 
to  tbe  matter  at  bar.  Hence  it  will  be  un- 
necessary for  us  to  go  extensively  into  the 
question  here  on  rehearing. 

Our  Constitution  (section  80  of  artide  4) 
provides: 

"A  homestead,  as  provided  by  law.  shall  be 
exempt  from  forced  sale  under  any  process  of 
law,  and  shall  not  be  alienated  without  the 
ioint^  consent  of  husband  and  wife  when  tiiat 
relation  exists." 


If  the  constitutional  provision  terminated 
at  this  point,  we  apprehend  there  would 
be  no  serious  Question  to  consider  In  the 
matter  at  bar.  But  It  U  the  latter  part  of 
the  section  upon  which  this  controTVSy  In 
the  main  rests: 

"And  laws  shall  be  enacted  providing  for  the 
recording  of  such  homestead  within  the  county 
in  which  the  same  shall  be  situated." 

It  will  be  noted  that  this  section  of  the 
Constitution  makes  no  attempt  at  describing, 
limiting,  or  Qualifying  either  the  character, 
class,  or  quantity  of  the  property  that  shall 
constitute  a  homestead.  Such  is  '  entirely 
left  to  future  legislation. 

So  one  thing  is  apparent  without  proceed- 
ing further,  namely,  that  when  this  home- 
stead contemplated  by  the  provision  of  the 
statute  is  designated,  limited,  and  fixed  as 
to  the  character,  class,  and  quantity  of  the 
property  to  be  exempted,  such  homestead  so 
designated,  so  described,  and  so  limited 
"shall  not  be  alienated  without  the  joint  con- 
sent of  husband  and  wife  when  that  relation 
exists." 

Pursuant  to  the  direction  of  this  section  of 
the  Constitution,  the  Legislature  In  1865 
passed  an  act  which,  as  we  take  It,  described, 
limited,  and  fixed  the  homestead  contemplat- 
ed by  section  30  of  article  4  of  the  Constitu- 
tion. It  declared  as  to  the  property  out 
of  which  the  homestead  might  be  created.  It 
limited  the  amount  of  property  In  value  that 
might  be  covered  by  the  homestead,  and 
thereby  made  exempt  from  forced  sale,  and 
In  this  respect  specifically  provided: 

"The  homestead,  consisting  of  a  quantity  of 
land,  together  with  the  dwelling  house  thereon, 
and  ite  appurtenances,  not  exceeding  In  value 
the  sum  of  6ve  thousand  dollars,  to  be  selected 
by  the  husband  and  wife,  or  either  of  them, 
or  other  head  of  the  family,  shall  not  be  sub- 
ject to  forced  sale  on  execution.  •  •  •  Said 
selection  shall  be  made  by  either  the  husband 
or  wife,  or  both  of  them,  or  other  head  of  a 
family,  declaring  their  intention,  in  writing,  to 
claim  the  same  as  a  homestead."  Stat.  1864- 
66,  p.  225. 

The  statute  proceeds  to  prescribe  what 
declaration  shall  be  made  where  the  party 
selecting  Is  a  married  person  and  where  the 
party  selecting  is  an  unmarried  person;  that 
the  declaration  should  be  signed,  "acknowl- 
edged and  recorded  as  conveyances  affecting 
real  estate  are  required  to  be  acknowledged 
and  recorded." 

The  statute  continues  by  declaring  how 
the  husband  and  wife  shall  hold  after  the 
declaration  of  homestead.  If  the  property 
selected  be  the  separate  property  of  either 
spouse,  both  must  join  in  the  execution  and 
acknowledgment  of  the  declaration.  The 
statute  then  makes  provision  as  to  how  the 
property  shall  be  disposed  of  In  the  event  of 
tlje  death  of  one  or  the  other  of  the  spouses. 
The  section  of  the  statute  makes  provision 
for  tenants  In  common  making  declaration 
of  homestead  rights  upon  their  respective  es- 
tates in  land  and  the  Improvement  thereon. 
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Bat  a  singular  feature  with  reference  to 
this  Btatute  enacted  under  the  spedflc  man- 
date of  the  Ckjnstltutlon  is  that  while  It  de- 
fines the  homestead,  fixes  Its  value,  pre- 
scribes the  property,  separate  or  community, 
from  which  the  homestead  may  be  selected, 
provides  for  the  recording  of  the  same,  spec- 
ifies that  from  and  after  the  filing  for  record 
of  said  declaration  the  husband  and  wife 
shall  be  deemed  to  bold  said  homestead  as 
Joint  tenants,  etc.,  it  nowhere  by  any  word 
or  expression  limits  or  prescribes  or  desig- 
nates the  rights  of  the  respective  parties  to 
alienate  or  effect  the  disposal  or  Incumbrance 
of  the  homestead  so  created.  That  the  home- 
stead "shall  not  be  subject  to  forced  sale  on 
execution  or  any  final  process'  from  any 
court"  is  all  that  is  provided  in  the  way  of 
exemption. 

In  the  case  at  bar  it  mnst  be  recalled  that 
we  are  not  dealing  with  the  question  of  forc- 
ed sale,  of  a  homestead  under  execution  or 
by  final  process  from  a  court  for  any  debt  or 
obligation.  We  are  dealing  exclusively  with 
the  right  of  one  spouse  to  alienate  a  home- 
stead without  the  Joint  consent  of  the  other. 
We  are  dealing  here  solely  with  the  question 
of  the  validity  of  an  Instrument  made  by  the 
husband  without  the  knowledge,  consent,  or 
acquiescence  of  the  wife,  by  which  Instru- 
ment the  former  alienated,  at  least  to  the 
extent  of  a  mortgage,  the  home  which  had 
been  at  all  Umes  and  was  then  openly  and 
notoriously  occupied  by  and  was  the  only 
place  of  abode  for  himself,  his  wife,  and 
his  family.  The  statute  enacted  by  our  Leg- 
islature in  1865  with  a  view  to  carrying  out 
the  spedfle  requisites  of  section  30  of  article 
4,  for  some  reason  best  known  to  Itself,  stu- 
diously avoided  mention  or  provision  as  to 
the  rights  of  the  re^ective  parties  to  the 
homestead  as  regards  alienation  of  the  same. 

Respondent  contends'  that  the  homestead 
"as  provided  by  law"  mentioned  In  the  Con- 
stitution means  the  homestead  as  recorded, 
and  that  no  homestead  can  become  efFectlve 
for  any  purpose  unless  the  parties  claiming 
the  same  shall  have  first  recorded  their  dec- 
laration. 

What  is  the  object  and  purpose  of  selecting 
a  homestead  or  recording  a  homestead  dec- 
laration? It  Is  fundamental  that  the  aim 
of  the  law  In  this  respect  Is  to  give  notice 
to  those  who  would  extend  credit  or  who  by 
any  process  wonld  become  creditors,  that  the 
property  described  In  the  notice  should  not 
be  looked  to  as  security  for  the  declarant's 
future  indebtedness. 

It -has  repeatedly  been  held  by  the  courts 
In  cases  Involving  the  matter  of  forced  sale 
under  execution  that  the  words  In  a  consti- 
tutional provision,  such  as  found  In  ours  "to 
be  selected,"  have  no  significance  where  thete 
Is  actual  o.ccupancy,  and  the  property  in  ques- 
tion does  not  exceed  In  value  or  quantity  that 
prescribed  as  a  nmximum  by  the  statute  or 
Constitution.  Stephen-Putney  Shoe  Co.  v. 
White  et  aL,  172  Ala.  89.  66  South.  503,  Ann. 


Cas.  1913C,  1278;  PoUak  v.  McNeil,  100  Ala. 
203,  13  South.  937;  Green  v.  Farrar,  53- 
Iowa,  426,  5  N.  W.  657;  Rlggs  v.  Sterling, 
60  Mich.  643,  27  N.  W.  705,  1  Am.  St  Rep- 
554;  Barton  v.  Drake,  21  Minn.  299;  Rogers 
V.  Marsh,  73  Mo.  64;  Peake  v.  Cameron,  102 
Mo.  568,  15  S.  W.  70;  Hobson  v.  Huxtable. 
79  Neb.  334,  112  N.  W.  658;  KlmbaU  v.  Sails- 
bury,  17  Utah,  381,  53  Pac.  1037;  Id..  19 
Utah,  161.  56  Pac.  973;  Atberton  t.  Hngbes, 
249  111.  317,  94  N.  B.  646;  Thompson  on 
Home6teuds,  f  230. 

In  the  case  of  Beedier  t.  Baldy.  7  Mich. 
488,  the  Supreme  Court  of  Michigan.  Ip  deal- 
ing with  a  constitutional  provision  (Const. 
1850,  art  16),  wherein  it  was  expressed  that: 

"E>ire^  homestead  of  not  exceeding  forty 
acres  of  land,  and  the  dwelling  house  thereon, 
and  the  appurtenances  to  be  selected  by  the 
owner  thereof,  •  «  •  not  exceeding  in  val- 
ue fifteen  hundred  dollars,  shall  be  exempt  from 
forced  sale  on  execution,  or  any  other  final 
process  from  a  court,  for  any  debt  contracted 
after  the  adoption  of  this  Constitution" 

— went  at  length  into  the  subject;  and  this 
decision  has  been  quoted  from  extensively 
and  cited  approvingly  by  nearly  every  other 
court  that  has  bad  to  do  with  the  subject 
Among  the  expressions  put  forth  in  the  opin- 
ion we  quote  the  following: 

"Having  already  shown  what  description  of 
homestead  is  exempt  by  the  Constitution,  ve 

froceed  to,  second,  the  question  of  its  selcctioii. 
D  what  cases  is  any  actual  selection  neces- 
sary, except  that  which  is  evidenced  by  owner- 
ship and  occu^anCT  as  a  homestead,  in  order  to 
bring  it  withm  tae  constitutlonai  exemption? 
To  answer  this  we  must  first  settle  the  mean- 
ing of  the  phrase  *to  be  sdected,'  as  used  in 
the  Constitution.  Now,  whether  we  look  to 
its  derivation  or  its  universal  use,  the  term,  to 
select,'  signifies  to  choose,  to  take  some  par- 
ticular part  or  number  from  a  greater;  to  take 
by  preference  from  among  others;  to  pick  out; 
to  cull.  Tbt  term  'selection'  has  never,  we 
think,  been  used  to  express  merely  an  election 
or  option,  whether  to  take  anything  or  nothing; 
to  insist  upon,  or  to  waive  a  right.  The  pui^ 
pose  for  which  a  selectitm  of  a  homestead  ia 
required  is  exactly  in  accordance  with  this  uni- 
versal signification  of  the  term.  The  obvious 
purpose  for  which  the  selection  is  required  is 
only  to  identify  and  define  the  property  to 
which  the  exemption  applies,  so  as  to  distinguish 
that  which  is  exempt  from  that  which  may  be 
sold  at  the  instance  of  creditors.  The  selection 
in  question,  therefore,  necessarily  implies  a 
larger  tract  or  a  greater  amount  of  real  estate 
from  which  the  aelectlon  is  to  be  made^  and 
it  is  only  tor  such  cases  tiiat  the  stntute  of 
1848  has  provided  n  mode  of  selection.  Both 
that  and  the  Constitution  are  silent  as  to  tibe 
election  to  claim  a  homestead  at  all,  or  to 
waive  It  altogether." 

In  the  case  of  Stephen-Putney  Shoe  Co.  t. 
White,  supra,  the  Supreme  Coort  of  Alabama 
was  confronted  with  a  constitutional  pro- 
vision which,  among  other  things,  provided: 

"Every  homestead,  not  exceeding  eighty  acres," 
of  land  "and  the  dwelling  and  appurtenances 
thereon,  to  be  selected  by  the  owner  thereof. 
*  *  *  shall  be  exempt  &om  sale  on  execution 
or  any  other"  form  of  "process."  Const  Ala. 
1901,  i  205. 

Under  this  c<mstituttonal  provision  a 
statute  had  been  enacted  which  among  ■  other 
things  provided  that: 
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"Tbe  homestead  of  ev^  reaideDt  of  this 
state,  oot  exceeding  one  hundred  sixty  acres  of 
land,  and  not  ezceedinz  two  tbouaand  dollars 
in  valae,  •  *  •  to  De  selected  by  the  own- 
«r,  *  «  •  shall  be  exempted  from  levy  and 
sale  andar  exeentlon  or  other  process  for  [the 
^oUectfoD  debts  contracted  after  April  23, 
1873."   (Acts  1876-77,  p.  82.  t  2). 

The  term  "to  be  selected,"  aa  used  In  tbe 
■Constitution  of  Alabama  and  In  tbe  stata- 
lory  proTlslon,  was  dwelt  upon  at  lengtb 
by  tbe  SnpreuM  Goart,  and  many  <tf  tbe 
■dededons  of  otber  states,  dealing  wltb  simi- 
lar questions,  were  reviewed.  Among  other 
tilings,  the  court  quoted  approvingly  from 
Tbompson  on  Homesteads  and  Exemptions, 
f  652,  to  the  effect  that: 

'*It  is  a  temiliar  maxim  tfi&t  the  law  does 
not  require  a  person  to  do  an  impossible  thing, 
-or  a  vain  thing.  A  necesRary  application  of 
this  maxim  is  that,  wfaere  all  the  land  which  a 
debtor  has  embraces  his  family  homestead,  and 
im  within  the  statutory  area  and  value,  be  is 
not  required,  in  order  to  save  his  right  of  home- 
stead, to  exercise  an  act  of  selection.  •  *  • 
TTie  exercise  of  such  an  act,  under  such  circum- 
stances, would  not  only  be  useless,  but  impoa- 
Hible." 

yVe  refer  to  the  principle  thus  enunciated 
tiy  these  several  authorities,  not  as  decisive 
of  the  matter  at  bar,  but  rather  as  illustra- 
tive of  a  sound  reason  which  we  deem  equally 
applicable  to  the  question  of  selection  and 
declaration  as  affecting  right  of  husband  and 
wife  in  the  homestead  premises. 

We  have  already  drawn  attention  to  the 
fact  that  the  statute  of  1865,  which  defines 
the  homestead  and  provides  for  the  recorda- 
tion of  the  same,  makes  no  provision  or  in- 
timation  that  selection  or  recordation  are 
in  any  wise  necessary  to  prevent  alienation 
by  one  spouse  without  the  joint  consent  of 
the  other.  When  we  stop  to  consider,  it  Is 
not  surprising  that  the  Legislature  in  Its 
wisdom  saw  the  uselessness  of  such  a  provi- 
sion. One  need  but  revert  to  the  fact  that 
recordation  Is  for  the  purpose  of  giving  no- 
tice to  the  world  of  the  exemption  of  certain 
spedflc  property  from  becoming  security  for 
obligations.  But  why  should  recorded  notice 
t>e  necessary  as  between  husband  and  wife, 
who,  occup^ng  the  premises,  living  together, 
perhaiM  beneath  the  very  roof,  perdiance 
rearing  a  family  therein,  are  folly  aware  of 
the  nature  and  character  of  the  premises? 
As  between  husband  and  wife  occupying  a 
^ven  premises  as  a  homestead,  does  any  good 
reason  occur  why  selection  and  recordation 
of  the  same  should  be  necessary?  As  be- 
tween these  persons,  wotild  not  such  selection 
and  recording  be  the  "vain  thing,"  nnneces- 
sary?  The  statutory  provislrai  of  1865  made 
no  mention  of  allenaUon  of  the  homestead 
premises  being  affected  by  the  act  of  selection 
<ir  declaration,  amendatory  act  of  1897, 
liavlng  to  do  with  the  rights  of  bnrtiand  and 
■wile,  declared  no  more,  indicated  to  no 
greater  extent,  and  ^ected  no  greater 
limitation  on  tbe  powos  of  tbe  bttsband 
to  alienate  a  homestead  tban  did  section 
SO  of  article  4  of  tbe  Constitution  itself. 


This  section  of  tbe  Constitutioid  dedared 

that: 

"The  homestead,  as  provided  by  law,  should 
not  be  alienated  without  tbe  joint  consent  of 
husband  and  wife." 

Bat  the  homestead  whldi  was  by  law  there- 
after provided  was  "to  be  selected,"  not  vritfa 
a  view  to  affecting  tbe  powers  of  alienation— 
because  that  spedflc  matter  Is  not  mentioned 
In  tbe  statute— but  ratheif  to  exempt  the 
homestead  so  selected  from  forced  aale  under 
execution  or  any  final  process  from  any  court 
for  any  debt  or  Uablllly  contracted.  Tbe 
homestead  defined  by  the  law  of  1S65— a 
quantity  of  land,  together  wltb  tbe  dwelling 
house  thereon  and  its  appurtenances,  not  ex- 
ceeding in  value  (5,000— was  required  to  be 
selected  and  hence  recorded  In  order  to  ac- 
complish the  only  purpose  moitlcmed  by  the 
statute  of  1865,  exemption  from  forced  sate 
under  execution.  Where  in  tbe  constitutional 
provision  or  tn  any  of  onr  statutory  provi- 
sions on  tbe  subject  Is  there  to  be  found  an 
expression  indicating  that  the  homestead  pro- 
vided by  law  must  be  declared  and  recorded 
in-  order  that  It  "shall  not  be  alienated  with- 
out the  joint  consent  of  the  husband  and 
wife?" 

M]  Is  it  the  recorded  declaration  of  hcune- 
stead  that  makes  the  premises  exempt  from 
alienation?  Tbe  statute  falls  to  answer.  Is 
alienation  prohibited  only  where  the  declara-' 
tlon  of  homestead  has  been  recorded?  If  so, 
why  was  it  not  so  provided  in  section  1  of 
the  act  of  1865  entitled  "An  act  to  exempt 
the  homestead  and  other  property  from  forc- 
ed sale  in  certain  cases?"  What  Is  there  In 
section  1  of  this  act?  What  word  or  phrase 
or  sentence  is  there  in  tbe  section  that  Im- 
plies, much  less  expressly  declares,  that  It 
shall  be  effective  to  any  extent  as  prohibiting 
alienation  of  the  homestead  by  the  husband, 
whether  recorded  or  unrecorded?  What  Is 
there  about  the  statute  from  which  we  can 
draw  even  an  Inference  that  it  was  Intended 
to  affect  the  rights  of  husband  and  wife,  and 
in  the  alienation  of  an  occupied  homestead 
who  else  can  t>e  affected,  In  view  of  the  fact 
that  the  occupancy  by  tbe  family  Is  prima 
facie  evidence  to  tliird  parties  of  the  home- 
stead nature  of  the  premises?  Cook  r.  Mc- 
Christlan,  4  CaL  23 ;  Lubbock  v.  McMaun,  82 
Cat.  226,  22  Pa&  1145,  16  Am.  St  Bep.  108 ; 
I^rson  V.  Butts.  22  Neb.  370,  35  N.  W.  190; 
Brichacek  v.  Brlchacek,  75  Neb.  417,  106  N. 
W.  473 ;  Hobson  v.  Huxtable,  supra. 

Respondent  argues  with  great  earnestness 
that  Uie  declslMi  of  this  court  in  the  case 
of  Child  V.  Singleton.  15  Nev.  461.  Is  decisive 
of  the  question  at  bar.  But  we  are  con- 
strained to  believe  from  tbe  language  of  that 
dedslon  that  bad  the  learned  and  eminent 
jurist  who  drafted  tbe  <^lnlon  been  confiront- 
ed  wltb  a  statute*  such  as  that  found  In  the 
amendatory  act  of  1897,  a  different  condn- 
slon  would  bare  been  arrived  at 

Tbe  amendatory  act  ct  1807  provides: 
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•    ♦    No  deed  of  conwance,  or  mort- 
guf^.  of  A  faomestend  as  now  defined  by  law  re' 

Krdless  of  whether  a  declaration  thereof  has 
m  61ed  or  not.  shall  be  valid  for  any  purpose 
whatever  udIcbs  both  the  husband  and  wife  ex- 
ecute and  acknowledge  the  same  as  now  pro- 
vided by  law  for  the  conveyance  of  real  estate." 
Stat.  1897,  p.  24. 

This  Is  In  no  wise  repugnant  to  the  statute 
of  1865,  which  was  enacted  to  accompUsh  a 
different  purpose,  as  Its  title  indicates.  The 
amendatory  act  of  1897  was  a  limitation  to 
the  dominance  of  the  husband  over  the  com- 
munlty  property.  It  sought  to  accomplish  a 
humane  purpose,  and  in  this  It  sought  to  do 
no  more  than  was  made  manifest  as  being 
the  spirit  and  Intentloa  ot  the  framers  of  the 
organic  law. 

We  are  asked: 

"If  the  recording  is  not  an  essentia]  element 
of  the  homestead,  what  did  the  constitutional 
convention  mean  by  saylnr;  that  the  Legisla- 
tare  shall  enact  laws  providing  for  the  record- 
ing of  the  homestead,  and  why  did  the  Legt»- 
lature  so  enact?" 

We  reply  that  the  Legislature  did  not,  by 
any  word  or  sentence,  expression  or  Infer- 
ence, declare  that  the  homestead  should  be 
recorded  In  order  that  alienation  by  one 
spouse  without  the  consent  of  the  other  could 
not  be  effected.  The  statute  says: 

"The  homestead  •  •  •  to  be  selected  by 
the  husband  or  wife,  or  either  of  them  •  *  • 
■hall  not  be  sabject  to  forced  sale." 

"To  be  selected,"  In  order  to  be  exempt 
from  forced  sale,  la  the  statutory  direction. 
Nowhere  docs  the  statute  In  this  respect  say 
or  Infer  that  the  term  "to  be  selected"  means 
to  make  unalienable  by  one  spouse  without 
the  consent  of  the  other.  Selection,  as  we 
have  already  emphasized,  Is  for  the  purpose 
of  giving  notice.  What  an  Idle  thing  It  would 
be  to  say  that  the  wife  shall  give  notice  to" 
the  husband  by  selecting,  and  hence  record- 
ing, a  declaratlMi  under  oath,  etc.,  that  she 
claimed  the  roof  over  her  head,  acquired 
though  It  was  by  her  efforts  In  conjunction 
with  his,  as  a  homestead.  This  they  contend 
she  must  do  in  order  to  bring  to  his  attentttm 
that  the  community  property,  "consisting  of 
d  quantity  of  land,  together  with  the  dwell- 
ing house  thereon  and  Its  appurtenances," 
could  not  be  alienated  by  him.  In  other 
words.  If  we  hearken  to  the  contention  sap- 
porting  respondent,  we  shall  say  the  wife 
must  bring  this  selection  to  the  attention  of 
her  husband  by  public  recordation  In  order 
that  he  may  be  bound  by  the  specific  declara- 
tloD  found  in  section  SO,  article  4,  of  the  or* 
gaolc  law,  which  says,  In  no  uncertain  terms: 

"The  homestead  as  provided  by  law  shall  not 
be  alienated  without  the  joint  consent  of  the 
husband  and  wife." 

The  law  does  not  deal  in  absurdities. 

Nor  does  the  Constitution  require  record- 
ing of  the  homestead  as  affecting  the  rights 
of  husband  and  wife  to  alienate.  The  Con- 
stitution says: 

"Laws  shall  be  enacted  providing  for  the  re- 
cording of  such  homestead."  What  homestead? 
The  homestead  "ai  provided  hy  law." 


The  homestead  contemplated  was  instltat' 
ed  by  the  law  of  1865,  and  the  homestead 
"provided  by  [that]  law"  was  a  homestead 
"consisting  of  a  quantity  of  land,  together 
with  the  dwelling  house  thereon,"  and  was 
required  to  be  selected  to  effect  one  expressed 
purpose  only— to  be  exempt  from  forced  sale. 
If  we  say  that  the  expression  In  the  Constt- 
tuUon,  "provided  by  law,"  means  a  selected 
and  recorded  homestead,  then  the  egression 
has  no  bearing  on  the  right  of  alienation, 
because  tiie  homestead  that  was  required  *ia 
be  selected"  and  recorded  only  affects  the 
exemption  from  forced  sale  under  execution. 

Under  fondamental  mleg  of  construction 
we  are  bound  ta  give  effect  to  every  statutory 
provision  not  repugnant  to  the  organic  law. 
No  one  win  attempt  to  centend  that  under 
section  SI,  article  4,  of  our  Constitution,  the 
Legislature  could  not  enact  a  law  such  as  the 
amendatory  act  of  1897.  This  act  was  clears 
ly  within  the  mandate  of  the  Constitution 
providing  that  "laws  shall  be  passed  more 
clearly  defining  the  rights  of  the  wife,"  etc. 
If  we  say  that  the  amendatory  statute  of 
1897  Is  unconstitutional,  then  we  must  say 
that  DO  law  can  be  passed  protecting  the  wife 
from  the  act  of  alienation  of  the  homestead 
by  the  husband,  nnless  she  does  the  vain. 
Idle,  absurd  thing— select  and  record,  and 
thereby  serve  notice  on  her  spouse. 

In  the  case  of  Ham  t.  Santa  Rosa  Bank, 
62  Cal.  134,  45  Am.  Bep.  654,  the  court,  dweU- 
Ing  on  a  peculiar  statute  of  California,  em* 
phaslzed  the  words  *^he  record  of  the  decla- 
ration operates  as  a  notice  of  selection  to  an 
the  world."  This  is  but  a  reannundatlon  ct 
an  old  principle.  It  does  not  apply  to  our 
peculiar  statute,  because  our  itotute  says 
nothing  as  to  selection  or  recordatl<Hi  as  af- 
fecting the  rights  of  the  wife  as  against  those 
of  the  husband.  Becordatloo  may  be,  and  In 
fact  Is,  necessary  to  give  notlcji  to  all  the 
world  of  the  selection  of  the  homestead  to 
exempt  It  from  forced  sale  under  execution. 
But  to  exempt  it  from  alienation  by  one 
spouse  without  the  consent  of  the  other,  In 
the  absence  of  specific  constitutional  or  stat- 
utory provision,  why  should  such  be  neces- 
sary? Neither  the  constitutional  provision 
nor  the  statute  law  of  California  Is  the  same 
as  that  In  this  Jurisdiction  on  the  subject  of 
homestead  rights  or  the  rights  of  husband 
and  wife  in  respect  thereto.  Henoe  the  Cal- 
ifornia decisions  afford  no  osslstanoe  In  the 
final  question  here. 

[2]  The  provision  of  the  statute  of  1S65, 
"the  homestead  *  *  •  shall  not  be  subject 
to  forced  sale  •  •  •  except  •  *  •  f or 
the  payment  of  any  mortgage  thereon  etecut- 
ed  and  given  by  both  husband  and  wife," 
emphasizes,  If  anything,  the  yery  conclusion 
we  draw  here.  It  revives  the  spirit  and  In- 
tent of  the  framers  of  the  law,  as  well  as  the 
writers  of  our  Constitution,  that  the  wife's 
right  in  the  homestead  could  not  be  alienated 
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unless  the  instrument  ot  alioiatlon  wu  "ex- 
ecuted and  given  by  both." 

Tbe  occnpancy  of  the  premises  by  tbe 
Meyers  family,  consisting  of  tbe  maker  of  tbe 
mortgage  in  question  here,  bis  wife  and  cliil- 
dren,  was  at  all  times  known  to  tbe  respond- 
ent. Its  character  as  a  homestead  in  fact 
was  a  matter  of  common  knowledge.  The  act 
of  Meyers  in  making  tbe  mortgage  of  these 
premises  without  tbe  co-operation  of  his  wife 
was  one  prohibited  by  the  spirit  and  letter  of 
the  Gonstdtntion,  as  well  as  by  the  spectflc 
language  of  the  statute  of  1897.  His  act  in 
mortgaging  the  premises  was  void. 

Our  opinion  here,  and  the  observations' 
herein  made,  are  to  be  understood  as  In  con- 
nection with  and  In  furtherance  of  our  views 
as  expressed  to  our  former  opinion  (First 
National  Bank  of  Ely  v.  Meyers,  39  Nev.  235, 
lAOPac  308). 

Tbe  Judgment  is  rerersed.  Hie  case  Is  re- 
manded. It  Is  so  ordered. 

NOBCBOSS,  O.  J.  X  concur  in  the  judg- 
ment and  order,  and  adhere  to  tbe  views  ez- 
in«ssed  in  the  former  opinion  of  tht&court 

COLEMAN,  J.  As  I  presided  at  the  trial 
of  this  case  In  tbe  district  court,  I  declined 
to  participate  In  Its  consideration  when  it 
first  demanded  tbe  attention  of  this  court 
I  would  be  reluctant  to  file  an  opinion  in  tbe 
case.  In  any  event;  but  in  view  of  the  im- 
portaoce  of  tbe  question  Involved,  may  elect 
to  do  so  at  a  later  date. 


(tt  Not.  299)   

POBCa  V.  PATTERSON  et  al.    (No.  2161.) 
(Supreme  C!onTt  of  Nevada.    Dec.  80,  1916.) 
Appeal  from  District  Court,  Elko  (kronty; 
J.  Li  Taber,  Judge. 

On  rehearing.  Former,  opinion  affirmed. 
For  former  opinion,  see  1S6  Fac.  439. 

B.  A.  Klein,  of  San  Francisco,  Cal.,  for 
appellant  B.  F.  Curler  and  F.  S.  Gedney, 
both  of  Elko,  for  respondent 

McCARRAN,  J.  As  was  said  In  onr  former 
opinion  In  this  case  (Por(A  r.  Patterson,  156 
Pac.  439)  tbe  precise  question  involved  In 
this  case  is  also  Involved  In  the  case  of 
First  Natitmal  Bank  v.  Meyers,  150  Pac.  308. 
Having  granted  a  rehearing  In  tbe  last- 
named  case,  in  view  of  tbe  importance  of  tbe 
question  presented,  rehearing  was  also  grant- 
ed in  this  case. 

Upon  rehearing  In  the  case  of  First  Na- 
tional Bank  v.  Meyers,  we  affirmed  onr  posi- 
tion taken  on  the  occasion  of  its  first  consid- 
eration, reversing  the  Judgment  and  ronand- 
Ing  the  case. 

Upon  the  authority  of  that  case,  the  Judg- 
ment In  this  case  vrlll  be  afQrmed.  It  Is  so 
ordered. 

NORGROSS.  G.  J.,  concurs. 


COLEMAN,  J.  As  tbe  order  In  this  case 
follows  that  of  First  National  Bank  of  Ely  v. 
Meyers,  30  Nev.  235, 150  Pac  308,  I  may  elect 
to  file  an  opinion  herein,  as  in  tbe  Meyers 
Oaae.  161  Pac.  929,  at  a  later  date. 


(40  NOT.  0.7) 

VERDI  LUMBER  CO.  v.  BARTLBTT  et  nz. 
(No.  2224.) 

(Supreme  Court  of  Nevada.    Dec.  30,  1016.) 

1.  Mbohahzcs*  Libnb  «=>7S— Notice  Bbpd- 
DUTiNO  LiABiuTT— Statutes. 

Rev.  Lews,  S  2213,  provides  for  a  Hen, 
whether  work  la  done  or  material  famished  at 
the  instance  of  the  owner  or  his  agent,  and 
that  every  contractor,  subcoDtroctor,  architect, 
builder,  etc.,  in  control,  shall  be  held  to  be  tbe 
owner's  agent  Section  2221  provides  that 
every  building  or  other  improvement  construct- 
ed with  the  Knowledge  of  the  owner  shall  be 
beld  to  have  been  coostrnctcd  at  his  instance, 
and  his  interest  shall  be  subject  to  lien,  tmless 
within  three  days  after  he  wall  have  <ri>tained 
knowledge  of  the  ccwstruction  he  shall  give  no- 
tice that  be  'will  not  be  responsible,  by  posting 
notice  in  writing  on  the  land  or  builcfin?.  Al- 
terations were  made  on  a  boilding.  and  the 
contractors  for  the  work  with  the  owner  or- 
dered lumber.  After  tbe  work  had  been  com- 
menced, the  owners  posted  a  notice  of  nou' 
liability.  Held,  that  snch  notice  conld  not 
affect  the  Hen  imder  section  2213,  since  section 
2221  merely  imposes  an  active  duty  upon  the 
owner  to  repudiate  liability  for  improvements 
made  or  materials  famished  without  his  con- 
sent and  not  to  tiie  case  where  the  order  is 
given  by  his  agent. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  {  111;  Dec.  Dig.  «=:97&] 

2.  Statutes  9=»206~-CoifSTBDCTiOH— Ha»- 
ifONiziifo  Pabts  or  ACT. 

Instead  of  constraing  one  section  of  an  act 
as  repealing  another  section  in  pert  coarts 
rather  seek  to  harmonize  tbe  different  parts  ot 
the  act.  or  different  acts  in  pari  materia,  so  as  to 
enable  them  all  to  stand. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.'  Dig.  {  283 ;  Dec  Dig.  <S=s206.1 

Appeal  from  District  (3ourt,  Nye  County; 
Mark  R.  Averill,  Judge. 

Action  by  the  Verdi  Lumber  Company,  a 
corporation,  against  M.  B.  Bartlett  and  wife. 
From  a  Judgment  for  plaintiff,  defendants 
appeal   Judgment  affirmed. 

P.  M.  Bowler,  of  Tonopah,  Qeoive  A.  Bart- 
lett, ot  Reno,  and  George  B.  Thatcher,  of 
Oarson  City,  for  aiq;>ellant8.  H.  R,  Gooke.  of 
Xonopabt  tor  reqwndent. 

COLEMAN,  J.  This  Is  an  appeal  from  a 
Judgment  and  decree  of  foreclosure  of  a  me- 
chanic's lien,  entered  In  the  district  court  In 
and  for  Nye  county.  Appellants,  who  were  tbe 
owners  of  a  certain  lot,  and  a  building  situat- 
ed thereon.  In  the  town  of  Tonopah,  mtered 
Into  a  contract  with  Eelleher  &  Knhlman, 
on  or  about  September  1,  1^,  for  the  mak- 
ing of.  certain  alterations  and  additions  to 
the  said  building.  Pursuant  to  ttie  contract, 
the  contractors  were  to  fumldi  all  materials 
necessary  In  tbe  making  of  the  alterations 
and  additions.    Tbe  respondent,  the  Verdi 
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Lumber  Company,  furnished  and  delivered  to 
the  contractors,  upon  tbeir  request,  at  the 
property  mentioned,  certain  lumber  and  other 
building  material,  wblcb  were  used  by  tbe 
contractors  in  making  the  alterations  and  ad- 
ditions contemplated  by  the  contract  The 
contractors  having  failed  to  pay  for  the 
lumber  and  material  so  purchased,  the  com- 
pany  filed  Its  Ilea  statement,  and  In  due 
time  brought  this  action  to  foreclose  tbe 
same. 

Section  1  of  an  act  entitled,  "An  act  to  se- 
cure liens  to  mechanics  and  others,  and  to 
repeal  all  other  acts  In  relation  thereto," 
approved  March  2,  1S7&  (St.  1875,  c  64)  being 
section  2213  of  tbe  Bevlsed  Laws  of  1912, 
reads: 

"Every  person  performing  labor  npon,  or 
furnisblDg  material  of  the  value  of  five  <5)  dol- 
lars or  more,  to  be  used  In  the  construction, 
alteration  or  repair  of  any  building  or  other 

*  *  *  structure,  has  a  lien  upon  tbe  same 
for  the  work  or  labor  done  or  material  furnish- 
ed by  eadi,  respectively,  whether  done  or  fur- 
nished at  tbe  matance  of  tbe  owner  of  the 
building  or  other  improvement,  or  bis  agent; 

*  *  *  and  every  contractor,  subcontractor, 
architect,  builder,  or  other  persoos,  faa%-lng 
charge  or  control  of  any  *  *  *  or  of  tbe 
construction,  alteration  or  repair,  either  in 
whole  or  in  part,  of  any  building  or  other  im- 
provement, as  aforesaid,  shall  be  held  to  be 
the  agent  of  the  owner,  for  tbe  purposes  of 
this  diapter." 

Section  9  of  the  same  act  reads  as  follows: 
"Every  building  or  other  improvement  men- 
tioned in  section  1  of  tliis  act,  constructed  upon 
any  lands  with  the  knowledge  of  the  owner  or 
tbe  person  having  or  claiming  any  interest 
tberem,  shall  be  held  to  have  been  constructed 
at  tbe  instance  of  such,  owner  or  person  hav- 
ing or  claiming  any  interest  therein,  and  the  In- 
terest owned  or  claimed  shall  be  subject  to  any 
lien  filed  in  accordance  with  the  provisions  of 
this  chapter,  unless  such  owner  or  person  hav- 
ing or  claiming  an  interest  therein  shall,  with- 
in three  days  after  he  shall  have  obtained 
knowledge  oi  the  construction,  alteration,  or 
repair,  or  the  intended  construction,  alteration 
or  repair,  give  notice  that  he  will  not  be  re- 
sponsible for  tbe  same,  by  posting  a  notice  in 
writing  to  that  effect  in  some  conspicuous  place 
upon  said  land,  or  npon  the  building  or  other 
improvement  situate  thereon.** 

Several  days  after  work  had  been  com- 
menced upon  the  property  pursuant  to  the 
contract,  a  notice  of  nonliability,  such  as  con- 
templated by  said  section  9,  was  posted  upon 
the  property  by  appellants. 

Several  reasons  are  nrged  why  the  Judg- 
ment should  be  reversed;  but,  In  the  view 
which  we  take  of  the  case,  we  deem  It  neces- 
sary to  consider  only  one  question,  and  that 
Is,  conceding  that  the  notice  of  Qonllabillty 
was  posted  la  apt  time,  and  la  a  conspicuous 
place,  did  It  accomplish  liie  purpose  Intended 
by  It? 

While  ai^Uants  contend  that  they  never 
became  liable  to  respondent,  because  of  the 
posting  of  the  notice,  respondent  asserts  that 
It  was  not  the  intention  of  the  Legislature 
that  section  2221  should  apply  to  a  situation 
such  as  is  here  presented,  upon  the  theory 
that  under  section  2213,  Kelleher  &  Kuhlman 
were  tbe  agmts  of  appellants,  and  that  tbe 


appellants  were  bound  by  the  acts  of  thdlr 
agents  Just  as  much  as  they  would  have  been 
had  they  ordered  the  lumber  and  other  sup- 
plies themselves,  and  that  If  appellants  had 
themselves  ordered  the  materials,  they  could 
not  have  relieved  the  property  from  the  lia- 
bility by  posting  a  notice  of  nonliability. 

A  clause  similar  to  tbe  last  one  in  section 
2213,  supra,  ntalElng  "the  contractor,  sub< 
contractor,  architect,  builder,  or  other  person 
having  chaise  of  the  work,"  the  agent  of  the 
owner,  Is  embodied  in  the  me<dianlc's  lien 
statutes  of  many  of  the  states;  and,  so  far  as 
we  have  been  able  to  find,  the  courts  have 
uniformly  given  such  language  Its  plain  and 
ordinary  meaning,  and  have  held  that  sup- 
plies and  other  materials  ordered  by  persons 
in  any  of  the  named  classes  were  proper  to 
be  secured  by  a  Hen,  with  the  same  force  and 
effect  as  If  ordered  by  tbe  owner  himself 
In  fact,  the  intention  of  the  Legislature  In 
using  the  language  making  the  contractor, 
etc.,  the  owner's  agent  is  so  clear  that  the 
courts  have  not  found  it  necessary  to  con- 
strue It  very  often. 

[t]  If  the  language  of  section  2213,  supra. 
Is  given  its  plain  meaning,  and  If  tbe  princi- 
pal is  as  much  bound  by  tbe  acts  of  his  agent 
as  if  he  bad  acted  for  himself,  how  can  tbe 
mere  posting  of  a  notice,  such  as  contemplat- 
ed In  section  2221,  supra,  by  the  owner  of  the 
property,  relieve  him  of  liabili^  under  dr- 
cnmstances  such  as  are  presented  In  tbe  case 
at  bar?  To  sustain  appellants'  contention, 
we  must  hold  that  In  so  far  as  the  drcum- 
stances  of  this  case  are  concerned,  so  mudi 
of  section  2213,  supra,  as  provides  that  the 
contractor,  etc.,  Is  the  agent  of  the  owner  Is 
repealed  by  section  2221,  supra.  Courts  do 
not  favor  any  such  consequence  when  it  can 
be  avoided,  but  rather  seek  to  so  harmonize 
tbe  different  parts  of  acts,  and  different  acts 
which  are  in  pari  materia,  as  to  enable  them 
all  to  stand.  We  are  convinced  that  the  Leg- 
islature never  Intended  by  section  2221  to 
convey  any  such  Id^  as  contended  for  by  ap- 
pellants, for  if  It  did,  we  would  have  the 
absurd  situation  of  an  owner  of  property 
being  able  to  order  supplies,  directly  or 
through  a  duly  authorized  agent  procure 
their  delivery,  and  then,  pursuant  to  the  pre- 
conceived plan,  post  a  nonliability  notice  and 
escape  liability  therefor.  It  ought  to  re- 
quire no  argument  to  refute  such  a  preposter- 
ous contention. 

But  fortunately,  it  has  not  been  left 
for  us  to  become  pioneers  in  Interpreting 
this  statute,  for  similar  questions  have  re- 
ceived the  consideration  of  other  courts.  Ttie 
most  recent  case  in  point  is  that  of  Oregon 
Lumber  &  Fuel  Co.  v.  Kolan,  75  Or.  69,  143 
V&c  935,  146  Fac.  474.  That  was  a  case  in 
which  Nolan,  the  owner  of  a  certain  lot,  gave 
a  lease  upon  condition  that  the  lessee  should 
erect  thereon  a  building,  by  the  terms  of  which 
lease  It  was  agreed  that  tlie  lessee  should 
not  suffer  any  Uen  to  be  filed  against  the 
property.  Tbe  lessee  entered  into  a  contract 
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with  a  builder  for  the  erection  of  a  building 
upon  the  lot  During  the  erection  of  tbe 
buUdlng  the  contractor  failed,  and  liens  were 
filed.  On  the  day  following  the  commence- 
ment of  the  work  of  digging  the  foundation 
for  the  building,  Nolan  posted  a  nonliability 
notice.  In  the  foreclosure  suit  he  took  sub- 
stantially the  same  position  as  has  been  tak- 
en by  appellants  in  this  case.  In  passing 
upon  Nolan's  contention,  the  court  said: 

"The  terms  of  tlie  contract  between  himself 
[Nolan]  and  Blanchard  [the  lessee]  required  the 
latter,  without  any  choice  on  bis  part,  to  con- 
struct a  boildiug.  Although  ttiis  stipulation 
was  coupled  with  a  lease  and  au  option  to  pur- 
chase tlie  premises,  yet  its  legal  effect  is  to 
make  Blancoard  a  contractor  for  the  erection  of 
a  building  which,  by  the  terms  of  the  contract, 
was  eveotually  to  become  the  property  of  No- 
lan and  to  increase  Che  value  of  bis  holdings. 
These  conditions  made  Blanchard  tbe  statu* 
tory  agent  of  Nolan  within  the  scope  of  sec- 
tion 7413,  L.  O.  L.,  so  that  one  furnishing  ma- 
terial or  labor  at  the  instance  of  such  an 
agent  for  the  erection  of  a  building  would  be 
entitled  to  a  lien  on  tbe  realty  on  which  it 
was  situated  if  Nolan  owned  the  fee.  Under 
such  circumstances  the  law  imposed  upon  No- 
lan's property  certain  obligations  to  those  who 
idtoold  furnish  materials  for  the  erection  of 
the  bouse  at  the  instance  of  his  statutory  agent, 
laborers  and  materialmen,  covenanting  with 
Blanchard  either  directly  or  throogh  sabcon- 
tractors,  have  rights  in  the  premises  arising  by 
operation  of  law  which  Nglan  and  Blancaard 
cannot  destroy  by  contract  between  themselves. 
Althoufch  each  for  himself  could  properly  stip- 
ulate to  waive  the  provisions  of  the  statute  in 
his  own  fiivor,  yet  without  tlie  consent  of  ma- 
terialmen who  are  strangers  to  that  contract, 
they  cannot  waive  nor  impair  the  rights  which 
the  law  confers  upon  such  claimants.  Hiune  v. 
Seattle  Dock  Co.  [68  Or.  477]  137  Pac  752. 
50  L.  R.  A.  [N.  8.]  153.  If  Blanchard  had 
been  only  a  tenant  of  tbe  premises,  without 
any  obligation  on  his  part  to  erect  a  building, 
and  under  such  circumstances,  had  contracted 
for  the  erection  of  the  structure,  only  his  lease- 
hold estate  would  have  been  primarily  liable, 
under  section  7417,  L.  O.  L.,  for  the  materials 
and  labor  furnished.  Yet  even  then  the  fee 
owned  by  Nolan  also  would  have  been  liable 
under  section  7419,  if  he  knew  of  the  work,  un- 
less he  had  given  tbe  notice  mentioned  therein, 
and  this  because  there  would  then  have  been 
no  contract  to  which  Nolan  was  a  party  con- 
templating the  compulsory  erection  of  the  build- 
ing. This  is  in  accordance  with  the  principal, 
so  often  announced  by  this  court,  that  to  sup- 

Krt  a  lien  there  must  be  some  contractual  re- 
ion,  either  directly  or  indirectly  between  the 
lien  claimants  and  the  holder  of  the  realty  in- 
terest sought  to  be  charged.  Here,  however, 
Nolan  himself  bas  in  unmistakable  terms  direct- 
ly made  an  agreement  with  his  contractor, 
Blanchard,  to  build  the  house.  He  holds  out 
Blanchard  to  the  world  as  the  person  having 
charge  of  the  c'onstrnction  of  a  building  on  No- 
lan's land.  He  cannot  repudiate  any  of  the 
terms  or  conditions  which  the  law  itself  visits 
upon  sndi  a  convention  for  the  benefit  of  per- 
sons named  in  the  statute.  The  distinction 
between  cases  where  improvements  are  at  the 
option  of  a  tenant  or  mere  acquiescence  of 
the  landlord,  entailing  no  right  to  a  lien  when 
proper  notices  are  given,  and  the  other  class  of 
cases  where  the  improvement  is  compubory  on 
the  part  of  the  tenant,  making  him  a  contractor 
with  the  landlord,  with  the  oonseguenee  that 


liens  may  be  claimed  against  the  fee  for  ma* 
terials  or  liU)or  furnished,  is  clearly  pointed  out 
by  Mr.  Justice  Dunbar  in  Stetson-Post  Mill 
Co.  V.  Brown,  21  Wash.  618,  59  Pac.  507.  75 
.Am.  St.  Kep.  862.  See,  also,  HaU  v.  ParkeiL 
94  Pn.  109 ;  Boyer  v.  Keller,  258  111.  106.  101 
N.  E.  237.  Ann.  Cas.  1916B.  628:  Ourtin- 
Clark  Hdw.  Co.  v.  Churchill,  123  Mo.  App. 
462,  104  S.  W.  476;  Western  Lumber  &  Mill 
Co.  v.  Merchants'  Amusement  Co^  13  Cal.  App. 
4,  108  Pac,  891;  Arctic  Lbr.  Co.  v.  Borden, 
211  Fed.  50,  127  C.  C.  A.  486." 

See,  also,  Warde  t.  Nolde,  269  Ma  285. 
168  S.  W.  596;  Western  L.  &  M.  Co.  v.  Mer- 
chants' Amusement  Co.,  18  CaL  App.  4,  108 
Paa  892. 

[2]  We  have  quoted  at  aome  length  from 
tbe  case  mentioned  because  It  fully  and  clear* 
ly  presents  the  Tiewa  of  the  oourta  which 
hare  beea  called  to  pass  nptm  the  question 
Invf^Ted,  as  well  as  our  Interpretation  of  the 
statute.  We  are  clearly  ot  the  c^lnltni  that 
by  section  22!!^,  supra,  It  was  not  the  Intenr 
tlon  of  the  Le^lature  that  an  owaer  might 
exempt  bis  pnverQr  from  a  U«i  for  mate- 
rials famished  for  Improrements,  altera- 
tiww,  w  additions  upon  his  prcqperty,  nq  mat- 
ter whether  the  materials  were  ordered  by 
himself  or  by  his  legally  constituted  agent, 
bi^  that  it  was  the  Intention  of  the  Legisla- 
ture that  t^e  owner  m^t  be  enabled  to  ez- 
^pt  bis  property  from  a  Uen  id  cases  where 
Improvements  were  made  by  <me  who  occu- 
pi^  a  relationship  to  the  owner  pursuant 
to  wUch  the  owner  was  not  diarged  with 
knowledge  that  Imiwovements  were  to  be 
made  at  the  time  the  relaUtxidilp  was  creat- 
ed, but  became  aware  of  the  making  of  im- 
provements thereafter.  Any  other  oomstmc- 
tion  of  the  section  in  qtiestton  would  neces- 
sitate our  holding  that  section  2221  imb* 
stantlally  repeals  section  2213,  so  tar  as  they 
are  In  conflict. 

Section  2221  was  not,  in  oar  opinion,  In- 
toided  to  narrow  the  scope  and  effect  of  sec- 
tion 2213,  but  rather  to  give  a  Uen  In  casea 
not  covered  by  tbe  latter  section.  In  other 
wiwds,  secUim  2213  expressly  provides  that 
liens  might  be  acquired  where  outeriala  were 
furnished  at  the  request  of  the  owner  or  hla 
legally  constituted  agent,  while  by  section 
2221  an  active  duty  is  impoeed  upon  the 
owner  to  repudiate  liability  for  Improvements 
made  or  materials  famished  without  bis  con- 
sent, within  three  days  after  acquiring  knowl- 
edge thereof  and  by  his  failure  to  do  so  he  is, 
In  effect,  esbt^ped  fnmi  denying  tbe  authori- 
ty of  his  tenant,  or  other  person  authorlztng 
the  improvement^  because  of  which  the  pn^ 
erty  must  be  held  subject  to  a  Uen.  No  oth- 
er oonstmcUm  can  be  given  to  secUm  2221 
which  will  harmonize  the  two  sections. 

For  the  reasons  givoi.  It  Is  ordered  that 
the  Jm^^ment  arowled  from  be  affirmed. 

McCARRAN,  J.,  concurs.  NOBCROSS,  a 
J.,  not  particttwtlng. 
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FBOST  7.  CITT  OP  TOPEKA.   (No.  20807.) 
(Supreme  Court  of  Kansas.    July  8,  1916.) 

(ByUahua  b»  tkt  Court.} 
MuiTiciPAt.  Corporations  4s>784— Tosn  — 

PEsaoNAi.  Ihjubibs. 
Dynamite  caps  were  used  in  blasting  pre- 
paratory to  iDBtalliDS  water  and  sewer  systems 
in  the  city's  detention  hospital  while  it  was 
under  construction.  Employee  of  the  city  neg- 
ligcntlT  failed  to  remove  an  unused  gack  of  caps 
from  tne  grounds  on  completion  of  the  hospital. 
The  plaintiff,  a  child  of  nine  years,  was  taken 
to  the  hospital  with  bis  parents,  who  were  af- 
flicted with  smallpox,  ana  was  allowed  to  play 
about  the  grounds.  He  found  the  caps  and 
exploded  on©  of  them  and  was  injured.  The 
hospital  was  estahlishcd,  owned,  and  maintain- 
ed by  the  city  for  the  sote  purpose  of  detaining 
and  treating  persons  afflicted  with  smallpox. 
Held,  the  city  is  not  liable  in  damages  for  the 
plaintiff's  injury. 

[Ed.  Note.— For  other  caEoe,  see  Municipal 
Oorporatlons,  Cent.  Dig.  1 1560;  Dec.  Dig.  «=> 
784.] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  James  Frost,  a  minor,  etc., 
against  tbe  City  of  Topeka.  From  a  ]u<lg- 
ment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

J.  J.  Scbenck  and  Jamison  &  Jamison,  all 
of  Topelia,  for  appellant.  George  P.  Hay- 
den,  of  Topeka,  for  appellee. 

BURCH,  J.  Tb9  AcUoa  was  one  for  dam- 
ages for  personal  Injuries  sustained  througb 
tbe  negligence  of  the  city.  A  demurrer  to 
tbe  answer  was  overmled,  and  the  plaintiff 
aK>eal8. 

The  petition  disclosed  that  the  plalntlfTs 
pareots  became  afflicted  with  smallpox  and 
were  confined  In  the  detention  hospital  of  the 
dty.  The  plalnUff,  a  Child  of  nine  years,  was 
taken  to  the  hospital  wltli  his  parents  and 
was  allowed  to  play  about  the  hoHpltnl 
grounds.  He  fonnd  a  sack  of  dynamite  caps 
whicdt  employes  of  the  city  had  taken  to  the 
hospital  grounds  and  had  neglected  to  re- 
move or  render  Inacees^ble.  The  plaintiff 
carried  the  caps  into  the  hOE3>ital,  accidental- 
ly exploded  me  of  them,  and  injured  bis 
hand  BO  that  some  of  Us  fingers  had  to  be 
amputated.  The  answer  was  that  the  city 
estaUlshed,  owned,  and  maintained  the  hos- 
pital for  the  sole  purpose  of  detaining  and 
treating  persons  affilcted  with  the  contagious 
disease  of  smallpco.  Proper  sanitation  re- 
quired that  the  building  be  equipped  with 
water  and  sewer  systems,  and  these  were  in- 
Ktalled  entirely  on  the  hospital  grounds  In 
connection  with  the  c<mstruction  and  comple- 
tioa  of  the  building.  While  excavating  for 
tite  watw  and  sewer  systems  rock  was  en- 
countered which  it  was  necessary  to  remove 
by  Uesttng,  and  the  dynamite  caps  belonged 
to  one  of  several  lots  which  were  taken  to 
the  premises  for  use  In  tbe  conduct  of  that 
work.  The  demurrer  to  the  answer  raised 
the  question  whether  or  not  the  negligence  of 


the  dtya  empkv^  In  leaving  the  dynamite 
caps  where  they  might  be  picked  up  and  ex- 
ploded by  the  plaintUf  waa  tfcblblted  In  «>n- 
□ection  with  the  performance  by  the  city  ot 
pnH>rtetary  or  of  govMnmental  functlffloa. 
If  the  latter,  the  dty  Is  not  liable. 

While  the  hospital,  with  its  eqalpment  and 
grounds,  was  pr<^rty  of  the  dty.  It  was 
pn^r^  held  and  maintained  In  a  public  xuA 
governmental  capacity,  and  not  in  a  private 
proprietary  capadt7<  The  sole  object  In  es- 
tablishing and  maintaining  the  hospital  ms 
to  conserve  the  public  health,  a  purely  gov- 
ernmental function  exerdsed  under  the  po> 
lice  power  of  the  state.  The  oiterprlse  was 
public  and  governmental  team  Its  Inception, 
and  in  doing  the  work  of  coostmctlng  the 
building  and  Installing  the  water  and  sewer 
systems  the  dty  acted  as  a  mere  agency  of 
tbe  state  in  promoting  the  general  welfare. 
While  tbe  dynamite  caps  were"  property  of 
the  city,  they  were  mere  contributions  to  the 
enterprise,  tbe  same  as  building  material, 
water  pipe,  sewer  pipe,  and  other  articles 
necessary  to  secure  tbe  ultimate  aid  In  view. 
If  in  performing  the  work  of  Cdnstracting 
and  equipping  the  ho^tal  and  putting  tbe 
grounds  in  coaditlon  for  occupancy,  materials 
of  any  kind  were  used  or  difiposed  of  in  a 
negligent  or  unsafe  way,  the  caiudty  In 
which  the  dty  acted  shielded  It  from  pecu- 
niary liability.  When  construction  was  com- 
pleted and  maintenance  of  the  institution  as 
a  detention  hospital  was  begun,  the  relation 
of  the  city  to  the  project  remained  tbe  same, 
and  If  for  any  reason  the  premises  were  not 
safe  for  occupancy  by  persons  detained  in 
the  hospital,  tbe  same  exemption  from  lia- 
bility existed.  The  decision  In  the  case  of 
Butler  T.  Kansas  City,  97  Kan.  239,  1^  Pac. 
12,  which  was  a  detention  hospital  case,  Is 
conclusive.  In  that  case  an  inmate  of  the 
hospital,  detained  there  because  afllicted  with 
smallpox,  was  Injured  by  a  splinter  in  the 
floor  which  it  was  alleged  was  maintained  in 
a  defective  and  dangerous  condition.  Tbe 
district  court  overruled  a  demurrer  to  the 
petition.  On  appeal  this  court  reversed  the 
Judgment  and  directed  that  the  demurrer  be 
sustained.  The  <^inion  cites  numerous  aa- 
thorlties.    The  syllabus  reads  as  follows: 

"Where  a  municipal  corporation  maintains  m 
pestbouse  for  tbe  treatment  and  isolation  of  per- 
sons who  have  been  exposed  to  or  affected  with 
smallpox,  it  performs  a  governmental  duty. 

"The  rule  that  tbe  governmental  agendes 
of  the  state  are  not  liable  in  an  action  of  tort 
for  either  misfeasance  or  nonfeasance  is  applied 
to  an  action  against  a  dty  to  recover  damages 
for  personal  injuries  resulting  from  the  defective 
condition  of  the  floor  of  a  pestbouse  where 
plaintiff,  who  was  altlicted  wito  smallpox,  was 
confined  by  the  dty  authorities."  Butler  t. 
Kansas  City,  syl.  pars.  1,  2. 

It  makes  no  difference  In  prindple  whetlrer 
the  building  or  the  grounds  appurtenant  to 
tbe  building  be  defective,  and  it  mokes  no 
difference  whether  tbe  dangerous  agency  act 
by  penetration  or  by  concussion.    Tbe  em- 
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ploy^  of  the  dty  who  caused  the  taospitftl 
grouDds  to  be  unsafe  by  negligently  falling 
to  remove  the  portion  of  the  supply  of  dyna- 
mite caps  not  consumed  In  blasting  may  be 
personally  responsible  for  the  consequences 
of  their  conduct,  but  the  city  Is  not 

The  plaintiff  cites  the  case  of  Cherryvale 
T.  Stodyvln,  76  Kan.  285.  91  Pac.  60.  11  L.  B. 
A.  (N.  S.)  385.  The  case  la  stated  In  the 
opinion  as  follows: 

"Studyvin  sued  the  dty  for  dacia^  alleged 
to  have  been  caused  to  bis  building  by  the  ncg- 
rige&ce  of  the  city  in  blasting  a  ditch  for  a 
■ewer  in  an  alley  at  tbe  side  of  the  building. 
He  recovered  judgment  for  $554,  and  the  city 
claims  that  he  was  entitled  to  recover  only  the 
▼alue  of  two  panes  of  glass  broken  by  a  rock 
thrown  while  olasting.  Whether  the  city  was 
negligent  in  doing  the  blasting  is  practically  the 
onlv  issue  under  tbe  pleadings."  76  Kan.  286, 
91  Pac.  60,  11  L.  R.  A.  (N.  S.)  385. 

Tb9  principles  Invoked  by  the  dt^  In  the 
present  controversy  were  not  discussed. 
None  of  the  numeronti  previous  decisions  of 
this  court  Illustrating  those  principles  was 
cited.  State  v.- Hunter,  38  Kan.  578,  17  Pac. 
177;  Peters  v.  City  of  Undsborg,  40  Kan. 
654.  20  Pac.  490;  La  Clef  v.  City  of  Con- 
cordia, 41  Kan.  323,  21  Pna  272.  IS  Am.  St. 
Hep.  285;  dty  of  Caldwell  v.  ProneUe,  57 
Kan.  511,  46  Pac.  949;  State  v.  Water  Co., 
91  Kan.  547,  60  Pac.  337;  Freeman  v.  Chan- 
ute,  63  Kan.  573,  66  Pac.  647;  Water  Co.  v. 
Cherryvale,  65  Kan.  219,  69  Pac  176;  Asher 
T.  Water  Co..  66  Kan.  496,  71  Pac.  813,  61 
U  B.  A  52. 

The  city  of  Cherryvale  conceded  liability 
for  a  part  of  the  Injury  done.  The  conces- 
sion was  made  because  of  the  declarations 
of  this  court  In  cases  like  that  of  EYeeman 
V.  Chanute,  63  Kan.  573,  66  Pac.  647,  In 
which  the  distinction  between  proprietary 
and  governmental  action  was  drawn  with 
clearness  and  accuracy: 

"There  are  two  kinds  of  duties  which  are  Im- 
posed on  a  municipal  corporation — one  arising 
from  the  grant  of  a  special  power,  in  the  exer- 
cise of  wnicb  the  municipaht;  is  a  legal  indi- 
iridual ;  the  other  arising  from  tbe  use  of  polit- 
ical riehts  nnder  the  general  law,  in  tbe  exercise 
of  whicb  it  is  a  sovereign.  The  former  power 
is  quam  privat^  and  Is  used  for  private  pur- 
poses ;  the'  latter  is  public  and  used  for  public 
purposes,  *  *  *  In  the  exercise  of  its  quasi 
private  or  corporate  power  a  municipality  is  like 
a  private  corporation,  and  is  liable  for  a  fail- 
ure to  uae  its  power  well  or  for  an  injury  caused 
by  using  it  negligently.  lo  building  its  water- 
works, gas,  electric  light  plants,  sewers,  and 
•tber  internal  improvements  whicb  are  for  the 
■xdusive  benefit  of  the  corporation,  it  is  in  the 
exercise  of  its  quasi  private  power,  and  is  lia- 
ble to  the  same  extent  as  are  private  corpora- 
tions. *  *  *  But  in  tbe  exercise  of  the  po- 
Utical  or  public  power  conferred  ou  it  as  an  arm 
of  the  state  for  the  benefit  of  all  the  people,  its 
officers,  although  appointed  or  elects  by  tbe 
dty,  paid  and  subxct  to  be  discharged  by  it, 
are  not  the  agents  (A  tbe  munidpalitr,  but  of  the 
state,  and  the  corporation  is  not  Uabte  either 
fOr  thdr  misfeasance  or  nonfeasance."  63  Kan. 
D77.  60  Pac  648. 

nte  power  and  tbe  duty  to  conserve  the 
public  health  are  not  matters  of  private  and 
local  Istorest  to  tbe  dty  al<ne,  but  are  pnb- 
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\  lie  and  general  In  their  nature  and  belong  to 
the  same  class  as  the  power  and  duty  to 
conserve  the  pubUc  peace. 

The  plaintiff  dtes  the  case  of  Bowden  v. 
Kansas  City,  69  Kan.  587,  77  Pac.  573,  6«  U 
R.  A  181,  106  Am.  St  Rep.  187.  1  Ann.  Cas. 
956.    The  syllabus  reads  as  follows: 

"A  munidpal  corporation  is  performing  a  min- 
isterial nnbuc  duty  in  maintaining  a  fire  sta- 
tion, and  is  liable  in  damages  to  an  employ^ 
for  personal  injuries  resalting  from  the  neglect 
of  the  corporation  to  famish  him  a  reasonably 
safe  place  in  wbidi  to  work.** 

It  wUl  be  observed  that  tbe  word  "minis- 
terial" was  used,  and  not  tbe  word  "govwn- 
mental,"  In  desczlMng  tbe  nature  of  ttie  cut's 
duty.  The  gist  the  dedsion  was  tbat, 
wbetber  tbe  maintenance  of  a  fire  station  be 
referred  to  public  or  to  private  corporate 
power,  a  q>eclal,  private,  corporate  daty  ex- 
ists to  maintain  and  manage  corporate  prop- 
erty so  that  dty  employ&i  sball  have  safe 
places  In  wbicb  to  work.  Edson  v.  Olatbe. 
81  Kan.  828.834.  105  Pac.621,  36L.R.A 
(N.  S.)  861. 

Tbe  plalntur  dtes  authorities  in  wblcb  It 
Is  said  that,  after  l^lslatlve  judgment  and 
discretion  have  been  exercised  and  nothing 
remains  but  ministerial  execution  of  work 
whicb  bas  been  laid  out,  a  dty  may  be  lia- 
ble for  negligence  in  tbe  conduct  of  sudi 
work.  The  statement  la  unobjectionable  as 
a  statement  of  prlndple  if  confined  In  its  ap- 
plication to  Its  prefer  ^bere.  If  tbe  work 
be  undertaken  In  tbe  exerdse  of  purely  gov- 
ernmental power,  performance  of  tbe  work 
will  also  involve  the  exerdse  of  governmen- 
tal power.  In  a  certain  sense  maintenance 
of  a  park,  or  a  Jail,  or  a  detention  hospital 
may  Invdve  the  discbarge  ta  ministerial  du- 
ties, but  sucb  duties  are  none  the  lebs  gov- 
ernmental In  character. 

"Tbe  executive  function  partakes  in  any  case 
of  the  same  quality  as  the  legislative  function. 
If  an  ordinance  be  ministerial  in  character,  tbe 
city  will  be  liable  for  tbe  failure  of  its  ofiicera 
to  execute  the  ordinance  the  same  as  a  private 
individual  would  be.  If,  however,  tbe  orainanoe 
be  one  enaded  pursuant  to  the  di7'8  govern- 
mental power,  tbe  dty  is  not  liable  in  damages 
for  the  nonfeasance  or  for  the  misfeasance  of  its 
officers  in  executiiw  it**  Everly  v.  Adams,  96 
Kan.  305,  306,  1«  Pac  1134,  1135  (fTSi  A. 
1915E.  448). 

The  answer  stated  a  conq^lete  defttise  to 
the  action,  and  tbe  Judgment  of  tbe  district 
court  overruling  the  demurrer  to  the  answer 
Is  affirmed.  All  the  Justices  concurring. 

  (N  KSD.  188) 

KAW  VALLEY  DRAINAGE  DIST.  OF  WY- 
ANDOTTE COUNTY  V.  MISSOURI  PAC. 

RY.  CO.  et  aL    (No.  19115.) 
(Supreme  Court  of  Kansas.   Dec;  9,  1916.) 

fSyllahiu  by  the  Covrt.) 
1.  Navioablb  Watebs  «=>1(6)  —  Kansas 

ElVEB, 

Tbe  Kansas  river  is  and  always  has  been  a 
navigable  stream  in  contemplation  of  federal 
law. 

[Ed.  Note.— For  otber  cases,  see  Navigable 
Waters,  Cent  Dig.  1 10;  Dec.  Dig.  «s»l(6).} 
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2.  Natioabu  Waters  «5>1(6)  —  Kansas 

BlVKK. 

Prior  to  the  enactment  of  cbapter  97  of  the 
Laws  of  1864,  the  Kansas  river  was  a  navigable 
atream  in  contemplation  of  Kansas  law  (Wood 
T.  Fowler,  28  Kan.  682,  688.  40  Am.  Rep.  330), 
and  the  repeal  of  the  act  of  1864,  by  cbapter  259 
of  the  LawB  of  1913,  restored  its  legal  status  as 
to  navigability,  subject  to  all  rights  which  have 
arisen  under  valid  acts  or  grants  by  this  state 
or  by  the  federal  goTernment  prior  to  the  en- 
actment of  chapter  259  of  th«  Laws  of  1913. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Oent.  Dig.  1 10;  Dea  Dig.  «s3l(6).] 

S.  STATDTES  «=9l07(l)— GONSmUTIONAUTr— 

Subjects  of  Act. 
The  act  of  1864  (chapter  97)  is  not  void  un- 
der the  constitutional  ioliibition  that  no  law 
shall  contain  more  than  one  subject  (State 
Const,  art.  2,  1  16).  The  provision  of  the  act 
declaring  the  Kansas  river's  nonnavigabillty  is 
correlated  and  germane  to  the  chief  purpose  of 
th«  act,  which  was  a  grant  of  power  to  railroads 
to  bridge  the  principsil  streams  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Oent  Dig.  {  121 ;  Dec.  Dig.  €=3l07(l).] 

4.  RAILBOADS  <^=>108  —  POWEB  TO  Bbidgb 
BiVEBs— Obstbuctioh  or  Stbeams. 

Except  as  governed  by  cbapter  215  of  the 
Laws  of  1905  and  supplemental  legislation,  a 
grant  of  power  to  a  corporation  to  construct 
and  operate  a  railroad  in  Kansas  carries  with  it 
the  right  to  bridge  all  rivers  along  its  right  of 
way;  but,  whether  such  rivers  are  navigable  or 
nonnavigable,  they  must  be  bridged  so  as  not 
unduly  to  interfere  with  the  flow  of  the  stream, 
nor  to  create  or  aggravate  the  danger  of  floods 
and  peril  to  life  and  property  through  the  ob- 
Btruction  of  bridge  piers  and  embankments  in 
the  channel. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Century  Dig.  |S  3S8-3S6;  Decennial  Dif.  «S3 
108.] 

5.  DBAIHB  «=>18— DbAXKAOI  DI8TBI0T»-Jl^ 

BiSDionoK— Review. 
The  exclusive  jurisdiction  over  the  Kansas 
river  in  and  near  Kansas  City,  vested  in  the 
Kaw  Valley  drainage  district  by  cbapter  215  of 
the  Laws  of  1905,  is  not  to  be  construed  as  an 
unconstitutional  binding  of  administrative  and 
judicial  powers  in  one  tribunal.  All  the  reason- 
able orders  of  the  drainage  district  board  design- 
ed to  aid  in  protecting  the  city  and  district  will 
be  enforced  by  judicial  aid,  but  the  reasonable- 
ness of  the  orders  of  the  board  is  a  proper  ques- 
tion for  judicial  review. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  H  U,  18;  Dee.  Dig.  «s»ia] 

6.  States  4s>45— Adhhtzstbativi  Powebs— 
Exebcise  bt  Agents. 

When  the  state  creates  an  agency  to  serve 
its  public  needs  and  confers  administrative  pow- 
ers upon  it  a  luid  reasonable  exercise  of 
such  powers  Is  intended,  and  the  power  to  make 
unreasonable,  arbitrary,  and  confiscatory  orders 
is  not  intended.  Bill  of  Rights,  Kansas  Const ; 
Amendment  14,  U.  3.  Const. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  I  60 ;  Dec.  Dig.  «=»45.] 

7.  Dbains  «=»18  —  Dbaxhaoe  Distbicts  — 
Powebs— Mandahus. 

The  state  may  create  an  agency  to  protect 
s  dty  or  district  against  fioods  wbidi  jeopardize 
life  and  property;  it  may  clothe  such  agency 
with  power  to  maintain  actions  to  enforce  all  its 
rules,  regulations,  and  orders  reasonably  design- 
ed to  accomplish  the  purposes  of  its  creation ; 
and  the  Kaw  Valley  drainage  district  thus  cre- 
ated may  maintain  mandamus  proceedings  to 


enforce  its  reasonable  orders  to  secure  its  terri- 
tory against  floods. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Diig.  H  11,  IS;  Dee.  Dig.  «s>ia] 

8.  cohuercb  «»8  —  ilftxbstatx  couhzbo  — 
Police  Poweb  op  State. 

The  security  of  the  lives  and  homes  of  the 
people  is  more  important  than  interstate  com- 
merce, and  the  latter  must  yield  to  the  former 
under  the  reserved  police  power  of  the  state. 

[Ed.  Note.— For  other  eases,  see  Oommacc^ 
Cent  Die  f  6;  Dec  Dig.  «s>8.] 

9.  ComcEBCB  «=»58  —  IirmsirATs  Raxuboav 
Bbidge— Reuoval. 

A  bridge  which  is  an  integral  part  of  an  in- 
terstate railroad  highway  may  be  domdidicd 
and  removed  from  a  stream  if  it  constitutes  snch 
an  obstruction  as  to  cause  the  river  to  ovorflow 
and  imperil  the  lives  and  inundate  Ute  homes  of 
the  people  residing  near  by. 

[Ed.  Note. — For  other  cM&t,  see  Commerce, 
Cent  Dig.  H  77-86,  100;  Dec.  Dig.  ^58.] 

10.  CoiooEBCK  ^8— Bbidoes  Oveb  Navioa- 

BLE  StbEAHS— CONCUBBEItT  AUTHOBITT. 

The  general  and  exclusive  control  of  inter- 
state commerce  vested  in  Congress  is  specifical- 
ly modified  by  Congress  itself  (Act  of  March  3, 
1869,  c.  425,  |i  9  and  10,  30  Stat  1151),  in  the 
matter  of  bridges  over  navigable  streams  located 
in  a  single  state,  and  concurrent  power  over 
such  bridges  is  vested  in  the  state. 

[Ed.  Note.— For  other  cases,  see  Commerce. 
Cent  Dig.  J  5;  Dec  Dig.  "^S.] 

11.  Navioasle  Watebs  «=9l(6)  —  Kaksab 

RiVEB. 

All  the  navigable  portions  of  the  Eanaas  riv- 
er are  located  exclusively  in  Kansas. 

[Ed.  Note.— For  other  cases,  see  NaTigable 
Waters,  Cent.  Dig.  §  10;  Dec  Dig  ®=>l(iS).l 

12.  Abatokentand  Revival  <t=»12— Oocbtb 
<^»493(3)— Fkdekai;,  and  State  Coubts  — 
jubisdictxon  of  state  coubt. 

When  a  proceeding  in  mandamus  is  pending 
In  a  state  court  to  compel  the  removal  of  a 
railroad  bridge  which  tends  to  obstruct  the  fiow 
of  a  river,  and  to  flood  the  neighborhood  and 
imperil  the  lives  and  homes  of  the  people,  a  later 
proceeding  in  a  federal  court  to  foreclose  a  mort- 
gagfl  on  the  railroad  property  does  not  operate 
to  abate  the  actitm  in  the  state  eomt  nor  to 
oust  the  jurisdiction  of  the  latter. 

[Ed.  Note.— For  other  cases,  see  Ahatemeat 
and  Revival,  Cent  Dig.  »  87-91.  94.  96,  98; 
Dec.  Dig.  «s»12;  Courts,  Cent  Dig.  H  1349- 
1352;  Dec.  Dig.  «s»403(S).] 

13.  Abatement  and  Revival  «=»12— State 
AND  Fedebal  Coubts  —  AppofsTioewT  or 
Receiver— JvBiSDicTioif  ow  Stath  Coubt. 

The  appointment  of  a  receiver  to  manage 
and  operate  a  railroad  as  an  Instrtunentali^  ct 
interstate  commerce  does  not  operate  to  abate  a 
prior  pending  action  in  a  state  court  to  require 
the  removal  of  a  bridge  which  is  an  integral  part 
of  such  railroad,  where  it  is  alleged  that  the 
bridge  is  s  public  nuisance  which  imperils  the 
lives  and  homes  of  the  people  residing  near  it 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  §|  87-91,  94,  95,  98; 
Dec  Dig.  «=»12.] 

14.  Receivbbs  «=»170  —  AcnoH  AoAism  — 

PaBTT  DxrEHDAITT. 

Such  receiver  may  be  made  a  party  deftod> 
ant,  and  subject  to  the  provisions  of  the  federml 
Judicial  Code.  {  66  (Act  March  3,  19U,  c  231, 
36  Stat  1104  [D.  S.  Comp.  St  1913,  |  1048]). 
be  is  bound  by  the  judgment  which  may  be  ren- 
dered in  the  state  court 

[Ed.  Note.— For  'other  cases,  see  BecdveEii 
Oent  Dig.  H  852-857;  Dee.  Dig.  «s>179.] 
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16.  Dbains  «s:>55— Atthobitt  of  ADinms- 
TBATiVK  Board— Prejudice  of  Membebs. 
An  order  of  an  adminiBtrative  board  reqoir- 
.  ing  the  destruction  of  a  bridge  as  a  continaing 
menace  to  life  and  property  through  its  tendency 
to  obstruct  the  flow  of  a  river  and  to  cause  it 
to  overflow — the  bridge  having  five  piers  in  the 
channel — is  not  necessarily  void  because  the 
members  of  the  board,  in  their  campaign  for  the 
suffrages  of  the  people  affected  by  the  bridge's 
capacity  for  mischief,  committed  themselves  to 
the  proposition  that,  if  eleoted,  they  would  not 
tolerate  any  bridge  having  more  than  two  piers. 

[Ed.  Note.— For  other  cases,  see  Drains,  Gent. 
Dig.  S  fll ;  Dec  Dig.  «=355.] 

16.  Dbains  «=>18  —  Dbainaqs  Distbicts  — 
ECBAHINOS— SUFFIGZBRCT. 

A  bearing  precedent  to  official  action  by  an 
administrative  board  is  not  governed  by  the 
rules  of  procedure  followed  in  courts  of  law. 
Informal  hearing  consultations,  and  confer- 
ences may  Qll  the  requisite  requirements,  and 
the  true  test  of  its  sufficiency  is  the  reasonable- 
ness of  the  offidal  action  which  is  taken  parsn- 
ent  to  such  bearing, 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  SS  11,  13;  Dec  Dig.  «=^1S.] 

17.  COMMEBCB  «=>5S— CONCUBBENT  JURISDIC- 
TION—BeIDOE  OvEE  Naviqable  Stbeam. 

Where  the  federal  government  and  the  state 
have  concurrent  jurisdiction  of  the  bridging  of  a 
stream  as  in  cases  where  the  navigable  portions 
of  it  are  located  exclusively  within  one  state,  a 
bridge  erected  without  the  sanction  of  the  War 
Department  and  without  regard  to  public  and 
private  rights  under  state  law  is  a  public  nui- 
sance, and,  although  the  bridge  ia  an  integral 

Eart  of  an  interstate  railroad  highway,  it  may 
e  abated  and  removed  if  the  welfare  of  the 
public  cannot  otherwise  be  safeguarded. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Gent.  Dig.  fS  77-86,  100;  Dec  Dig.  «e»58.] 

18.  A7PBAI.  AND   EbBOB  '  4=91110— ReTZSW— 

DEcraiON. 

Controverted  questions  of  law  and  fact  de- 
termined. The  evidence  summarized,  and  held 
sufficient  to  show  that  defendant's  bridge  as  now 
maintained  is  a  continuing  menace  to  life  and 
property  and  a  public  nuisance.  Question  of  the 
necessity  for  the  total  destruction  of  the  bridge 
Dodecided,  to  await  conference-  of  the  parties; 
and  juri8di<^n  of  the  cause  retained. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  f|  4411,  4412;  Dee.  Dig.  «» 
1116.] 

Application  by  the  Kaw  Valley  Drainage 
District  of  Wyandotte  County,  Kan.,  for  a 
writ  off  mandamns  asalnst  the  Missouri 
Pacific  Railway  Company  and  others.  Ques- 
tions of  fact  and  law  determined,  and  final 
judgment  withheld  pending  conference  be- 
tween the  litigants, 

T.  A.  Pollock,  R,  J.  Higglns,  and  Henry  B. 
Dean,  all  of  Kansas  City,  Kan.,  for  appel- 
lant, B.  P.  Waggener  and  W.  P.  Waggener, 
both  of  Atchison,  Frank  Hagerman,  of  Kan- 
eas  City,  Mo.,  and  A.  L.  Berger,  of  Kansas 
City,  KajL,  tor  appellees. 

DAWSON,  J.  This  is  an  application  for 
a  writ  of  mandamus  to  compel  obedience  to 
an  order  of  the  Kaw  Valley  drainage  dis- 
trict requiring  the  Missouri  Pacific  Railway 
Company  to  remove  one  of  Its  bridges  across 
the  Kansas  river  because  its  low  elevation. 


many  piers,  its  southern  abntment,-  rli^p, 
and  fining  obstruct  the  diannel  and  free  flicnr 
of  flood  waters  to  snch  an  extent  as  to  mot- 
ace  the  lives  and  pn^ierty  <^  the  people  re- 
siding or  doing  business  In  the  bottonu  of 
Kansas  City,  Kan. 

Before  going  into  the  details  of  this  con- 
troversy, a  general  statement  of  the  situation 
which  gives  rise  to  this  lawsuit  seems  perti- 
nent 

In  the  early  summer  of  1903,  a  great  flood 
devastated  the  entire  valley  ot  the  Kansas 
river  from  the  interior  of  the  state  down  to 
its  confluence  with  the  Missouri  near  the 
eastern  state  line.  Many  lives  were  lost, 
and  20,000  people  In  and  near  Kansas  City, 
Kan.,  were  rendered  homeless.  Many  mil- 
lions of  dollars  worth  of  public  and  private 
property  was  destroyed,  Including  some  17 
railroad  and  pnbltc  bridges  In  Kansas  City. 
Destructive  floods  in  the  Eaw  Valley  hare 
not  been  uncommon,  although  those  carrying 
such  enormous  volumes  of  water  as  that  of 
1903  have  only  occurred  previously  within 
recorded  annals  in  1785  and  1844,  at  which 
times  the  only  sufferers  were  the  primitive 
Indians  and  the  missionaries  residing  among 
them.  Kansas  Historical  Collections,  1903- 
04.  In  1826,  1845,  1851,  1881.  1886,  1901, 
1908,  and  1915,  the  Kaw  Valley  has  been 
flooded,  usually  by  the  "June  rise";  and  as 
settlement  has  developed  and  property  and 
business  have  become  more  congested  the 
recurring  frequency  of  these  floods  has  be- 
come a  matter  of  Increasing  and  imperative 
concern  to  the  commonwealth.  With  the 
usuul  negligence  which  Is  characteristic  of 
free  governments,  tlie  channel  of  the  Kansas 
river  had  been  permitted  to  be  encroached 
upon  by  enterprising  riparian  owners,  rail- 
roads, and  business  men,  until  the  stream 
bed  had  become  far  too  narrow  to  furnish  a 
waterway  for  floods  of  much  less  volnme  than 
that  of  1903.  On  these  encroachments  In  the 
natural  channel,  properties  of  great  value 
had  been  erected,  and,  while  it  is  technically 
true  that  doctrines  of  prescription  and  stat- 
utes of  limitations  do  not  run  against  the 
state  (nullum  tempus  occnrrit  relpubUcse), 
yet  it  has'only  been  after  much  litigation  and 
exi>eiise  that  the  state  has  recovered  and 
brought  nnder  its  practical  control  this  im- 
portant waterway.  To  bring  that  about,  and 
to  create  a  resp(Hisible  public  agency  charged 
with  the  duty  to  clear  the  channel  of  the 
Kaw,  and  to  maintain  a  clear  channel  therein, 
and  to  construct  and  maintain  dikes  as  a 
protection  against  floods,  the  Legislature  of 
1905  (chapter  213)  created  the  Kaw  Valley 
drainage  district,  vesting  it  with  all  neces- 
sary powers  for  the  effective  exercise  of  its 
arduous  and  important  responsibilities. 

Prompted  by  similar  motives,  the  federal 
government  has  lent  its  aid.  Army  engineers 
detailed  for  that  purpose  made  elaborate  re- 
ports showing  careful  study  of  the  local  con- 
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dtttons,  the  extent  of  tbe  encroachments  made 
bj  riparian  oMmers,  the  obstmctloiia  to  the 
flow  of  tbe  rlrer  b7  tbe  wUdemeas  of  bridge 
piers  wbldi  had  studded  Its  channel.  Oie 
debris  of  wrecked  bridges  which  incumbered 
It.  and  suggested  that  the  diannel  be  cleared 
and  widened  to  a  minimum  of  734  feet  for 
the  first  17,000  feet  above  the  mouth  of  tne 
river.  The  War  Department  established  har- 
bor lines  accordingly,  and  the  Saw  Valley 
drainage  district  adopted  the  recommenda- 
tions of  the  federal  engineers  and  the  harbor 
lines  of  the  War  Department  as  the  basis  of 
Its  program  for  flood  protection.  The  cost 
of  clearing  and  widening  the  channel  suf- 
ficiently to  carry  the  waters  of  such  a  flood 
as  that  of  1903  wonld  be  altogether  prohibi- 
tive, unless,  indeed,  the  enormously  valuable 
properties  erected  in  the  natural  channel 
Bhould  be  treated  altogether  as  Illegal  en- 
croachmenta  and  condemned  and  confiscated 
as  such.  It  was  determined,  however,  as 
necessary  to  protect  the  people  and  their 
property  in  the  lower  levels  of  the  city  from 
damage  by  even  the  ordinary  floods  which  so 
frequently  afilict  that  locality,  that  the  ex- 
treme minimum  channel  width  should  be 
734  feet  and  that  the  river  should  be  diked 
on  that  basis.  To  give  the  state's  agent, 
the  Kaw  Valley  drainage  district,  full  do- 
minion and  free  access  to  the  river  to  con- 
struct these  dikes  and  to  purnue  this  work  of 
flood  protection  and  river  Improvement,  tbe 
Qovernor,  pursuant  to  legislative  authority 
(Laws  1911,  c  168),  and  after  provision 
tm  r^mbursement  of  all  concerned  was 
made,  appnqtrlated  a  strip  of  land  40 
feet  wide  parallel  and  adjacent  to  the  har- 
bor lines.  With  funds  raised  by  taxation 
dikes  were  erected  on  both  sides  of  the  river 
to  a  height  of  30  feet  above  low-n-ater  mark, 
and  most  of  this  work  has  been  completed 
frmn  the  river  mouth  to  a  point  some  miles 
west  of  the  dty.  Tbe  river  channel  has 
been  cleared,  the  bridges  and  remains  of 
bridges  destroyed  by  the  flood  of  1908  have 
been  {removed,  en croadi  moots  within  ttie 
dikes  and  harbor  lines  hare  mostly  been 
abated,  and  the  work  has  been  so  far  success- 
ful that  tbe  flood  ot  1916  was  coutroUed 
within  the  dikes  and  rendered  comparatively 
harmless. 

To  accomplish  all  this  has  not  only  taken 
much  labor  and  expense,  but  litigation  as 
well.  The  government  engineers  had  advised 
that  bridges  having  more  than  two  piers  in 
the  river  would  increase  the  flood  hazard  and 
unduly  obstruct  the  adopted  miolmum  width 
of  the  channel.  As  practically  all  the  bridg- 
es about  Kansas  City  had  been  destroyed  by 
the  great  flood  of  1903,  it  was  possible  and 
practical  to  prescribe  that  no  new  bridges 
having  more  than  two  piers  in  the  channel 
should  be  erected  and  that  the  elevation  and 
clearance  should  harmonize  with  the  huight 
of  the  drainage  district's  embankments.  The 
one  tone  railroad  bridge  which  survived  the 


flood  of  1903  was  an  exc^lom^  dnraUe 
and  expensive  one  built  by  the  Missouri  Pa- 
cific  Railway  shortly  prior  thereto.  Im- 
mediately after  Uie  flood,  another  and  simi- 
lar bridge  was  speeffily  erected  by  the  Unini 
Padflc  Railway  close  to  the  Missouri  Pacific 
bridge.  Both  of  these  have  three  ple»  In 
the  river,  but  the  harbor  lines  and  dikes 
were  there  widened  to  742  feet  to  make  al- 
lowance for  the  eiktra  piers.  These  bridges 
were  constructed  without  authority  from  the 
War  Department  and  before  the  state's  plans 
for  the  protection  of  the  city  from  floods  had 
been  perfected.  The  federal  deimrtment  of 
Justice  filed  suits  In  the  federal  court  asainst 
these  MIroads  on  the  ground  that  they  were 
built  without  the  sanction  of  the  War  De- 
partment ;  but,  probably  because  of  the  great 
cost  of  these  structures  and  the  hardship 
which  it  would  impose  on  the  railroads  to 
remove  them  and  because  the  channel  and 
harbor  lines  had  been  specially  widened 
thereat  to  make  allowance  fbr  the  extra 
piers,  tlie  federal  court,  with  tbe  consent  of 
tbe  War  Department,  raitered  a  decree  order> 
infc  these  bridges  raised  and  otherwise  re- 
constructed, but  permitting  their  three  pier 
supports  to  remain  in  the  diannel.  All  the 
other  new  public  and  railroad  bribes,  ex- 
cept the  one  which  is  the  subject  of  this 
lawsuit,  have  been  erected  with  only  two 
piers  and  elevation  conforming  to  the  regit- 
latlons  of  the  Kaw  Valley  drainage  district. 
One  of  the  railroads,  the  Kansas  City  South- 
ern, was  at  first  disposed  to  resist  the  orders 
of  tbe  drainage  district  In  this  respect  and 
it  was  directed  by  this  court  to  recoustmcC 
its  bridge  to  conform  to  the  suggestlona  ot 
the  drainage  board.  Drainage  District  v. 
Railway  Co.,  87  Kan.  272,  123  Pac  991.  Tbe 
railway  company  appealed  to  the  Supreme 
Court  of  tbe  United  States,  where  the  Judg- 
ment of  this  court  was  reversed,  the  court 
of  last  resort  declaring  that  the  destruction 
of  a  bridge  on  an  interstate  railroad  could 
□ot  be  ordered  merely  to  "help  tbe  drainage 
of  a  district."  Kansas  Southern  Ry.  t.  Kaw 
Valley  Dlst..  233  U.  S.  75,  34  Sup^  Gt.  064, 
68  L.  Bd.  857.  So  obvious  was  it,  however, 
that  the  public's  Interest  in  the  miCfter  had 
□ot  been  sufficiently  presented  to.  the  Su- 
preme Court  and  that  the  court  had  been 
led  to  believe  that  the  controversy  was  a 
mere  balancing  of  rights  and  conveniences 
between  Inaprovlng  "the  drainage  of  a  dis- 
trict" and  the  destruction  of  an  interstate 
railroad  bridge,  that,  generously  waiving  its 
Judicial  victory,  the  Kansas  City  Southern  ao 
qulesced  in  the  plans  of  the  drainage  dis- 
trict and  is  at  this  time  reconstructtng  Its 
bridge  in  full  conformity  to  the  drainage  dis- 
trict's general  program  for  the  protection 
of  the  city  and  district  against  floods. 

Tbe  resolution  and  order  of  the  E^w  Val- 
ley drainage  district  to  compel  obedience  to 
which  the  original  Jurisdictiwi  of  this  court 
is  invoked  recites  in  part: 

"The  bridge  of  the  MisBouri  Pacific  Railway 
Company,  across  the  Kansas  river,  it  being  the 
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first  bridge  above  the  moutfa  of  said  river.  In 
-the  city  of  Kansas  City,  Kan.,  in  the  Kaw  Val- 
ley drainage  district  ol  Wyandotte  county,  Kan., 
generally  known  as  the  'Chicago,  Great  Western 
Railway  Bridge,'  sometimes  called  the  Kansas 
City,  Northweatem  Railroad  Bridge,  is  now  and 
hei«by  found  and  declared  to  be  couBtructed  and 
maintained  within  th«  harbor  Bnea  and  channel 
of  said  river,  so  as  to  cause  and  contribute  to 
cause  the  overflow  of  said  river.  Said  bridge 
is  found  and  declared  to  be  constructed  in  an 
unsafe,  dangerous,  and  improper  maoner  in  the 
following  respects,  and  by  reason  thereof  to  con- 
tribute directly  to  cause  tne  overflow  of  the  Kan- 
sas river  at  all  times  of  floods  and  high  water 
therein. 

"Said  bridge  is  composed  of  foree  main  spans 
of  the  aggregate  length  of  610  feet,  and  has  a 
through  girder  span  at  each  end  80  feet  in 
length.  The  main  spans  are  supported  by  four 
concrete  piers.  The  landward  ends  of  the  gird- 
ers rest  upon  tabular  iron  piers,  the  east  one 
115  feet  distance  from  and  within  the  east  har- 
fbor  line  (measured  parallel  vrith  bridge).  The 
main  spans  of  said  bridge  should  be  734  feet 
between  faces  of  abutments,  measured  at  right 
■angles  to  the  harbor  lines.  There  should  be  no 
girder  spans,  and  the  ends  of  the  brid^  should 
rest  upon  abutments  constructed  adjoining  and 
outside  of  the  harbor  lines.  The  pier  at  the 
Tvest  end  of  the  bridge  Is  78.7  feet  from  the  west 
tarbor  line.  The  pier  at  the  east  end  of  the 
"bridge  is  239  feet  from  the  east  harbor  line. 
Said  bridge  should  have  but  two  piers  inside 
■the  harbor  lines.  It  now  has  nve  wholly  with- 
in the  harbor  lines.  The  piers  of  said  bridge 
should  be  constructed  with  the  longest  dimen- 
sion thereof  parallel  to  the  current.  The  pres- 
.«nt  piers  are  constructed  at  an  angle  of  30  de- 
crees and  18  minutes  to  the  current  [37  de- 
.grees].  The  four  concrete  piers  of  said  bridge 
as  conetructed  and  maintained  in  effect  reduce 
the  lineal  width  of  the  river  at  said  bridge  112 
feet.  The  lineal  width  of  the  river  at  said  place 
should  not  be  reduced  by  piers  more  than  20 
■feet. 

'"The  superstrttcture  of  said  bridge  is  337.73 
feet  elevation  St.  Louis  Directrix.  The  lowest 
point  of  the  superstructure  should  not  be  at 
an  elevation  of  less  than  839.42  feet  St.  Louis 
Directrix.  The  superstructure  of  said  bridge 
Is  now  1.69  feet  below  the  height  and  estab- 

'lisbed  elevation  of  the  levees  at  said  bridge. 

"All  the  piers  of  said  bridge  within  the  harbor 
lines  should  go  to  bedrock.   The  present  iners 

.should  be  removed  to  a  depth  of  Ift  feet  below 
low  water,  to  elevation  294.42  feet.    The  piers 

.of  said  bridge  should  be  approximately  217  feet 
from  the  abutments,  and  the  center  ^n  800 
feet  in  length,  all  measured  at  right  aniAes  to 

-the  harbor  tines.    The  piers  should  go  to  bed- 
rock, or  at  least  25  feet  below  low  water. 
"Said  bridge  by  reason  of  its  length,  the  num- 

-ber,  location,  manner  of  construction  and  main- 
tenance of  its  piers,  and  the  elevation  of  its 

-superstructure,  fs  now  and  berebv  found  and  de- 
clared to  unnecessarily,  materially,  and  wrong- 
fully otntruct  the  flow  of  the  water  in  the  Kan- 
sas river  daring  h^b  water  and  floods  in  said 
liver. 

"It  la  further  found  and  declared  that  said 
bridge  as  constructed  and  maintained,  by  rea- 
son of  the  matters  aforesaid,  does  and  will  in 
the  future  materially  and  proximately  contribute 
to  cause  and  cause  overflows  of  the  Kansas 
river  throughout  the  Kaw  Valley  drainage  dis- 
trict, and  that  said  bridge  as  now  constructed 
and  maintained  is  a  dan^rous  and  wrongful 

'  obstruction  and  nuisance  in  said  vrater  course. 

"It  is  now  and  hereby  found  and  declared  nec- 
essary to  the  protection  of  the  public  health, 
life,  and  property  from  the  overflows  of  the 
Kansas  river,  that  the  said  bridge,  the  super- 

-  structure,  abntmenta,  and  piers  thereof,  the  pil< 
lag  and  riprap  supporting  and  about  the  purs 

-of  said  bzlofe  and  its  abutmoitB  (ta  a  depth  of 


16  feet  below  low-water  elevation  to  294.42 
feet)  be  removed  from  within  the  harbor  lines 
and  the  channel  of  the  Kansas  river,  and  said 
bridge  and  all  its  said  parts  and  each  of  them 
are  now  and  hereby  and  for  the  reasons  afore- 
said condmned  and  ordered  removed  there- 
from." 

The  answer  of  tbe  principal  defendant,  tbe 
Missouri  Fadflc  Railway  Company,  in  part, 

alleges: 

"l^at  said  bridge  was  constructed  mimy  years 
ago,  if  not  with  the  actual  approval  of  tbe  Secre- 
tary of  War,  under  authority  of  the  laws  of  the 
state  of  Kansas  under  whidi  sa^  Kansas  City 
Northwestern  Railroad  Company  and  its  prede. 
cessor  were  incorporated,  and  without  objection 
of  the  Secr^ary  of  War,  or  the  authorities  <ji 
the  government  of  the  United  States,  has  been 
maintained  and  operated  in  its  present  condi- 
tion ^  that  during  all  said  years  said  Secretary 
of  'War  and  the  United  States  government  have 
acquiesced  theran,  and  taken  no  steps,  directly 
or  indirectly,  to  require  this  defendant  to  re- 
move the  same.    •    •  • 

"Seventh.  This  defendant  further  says  that 
there  is  no  necessity  for  said  action  on  die  part 
of  said  plaintiff.  And  the  com^auoe  witii  the 
commands  of  said  alternative  writ  would  be 
productive  of  no  good  or  benefit  to  the  public, 
or  any  person  or  persona  or  corporations  under 
the  jurisdiction  or  control  oi  said  plaintiff 
herein;  that  said  proceeding  to  require  the  re- 
moval of  said  bridge  is  wholly  arbitrary,  nnnec- 
esaary,  and  without  reason,  and,  if  the  com- 
mands of  said  alternative  writ  are  complied 
with,  it  vrill  interfere  with  and  destroy  the  fa- 
cilities operated  and  used  by  this  defendant  in 
the  discharge  of  its  duty  to  the  public  and  in 
the  transportation  of  United  States  malls  and 
interstate  commerce.    •    •  • 

"Ninth,  ^niis  defendant  further  says  that  the 
order  made  by  said  plaintitf,  in  its  corporate  ca- 
pacity as  the  Kaw  Valley  drainage  district,  was 
made  without  any  authority  of  law,  and  was  an 
ex  i>arte  order,  and  this  defendant,  under  the 
law  creating  the  said  Kaw  Valley  drainage  dis- 
trict, was  [not]  entitled  to  and  bad  do  notice 
that  said  order  was  about  to  be  made,  and  had 
no  hearing  relative  to  the  reasonableness  of  the 
same,  but  it  was  made  arbitrarily  and  without 
notice,  and  deprived  this  defendant  of  the  equal 
protection  of  the  law;  that  the  ^rarcement  at 
the  said  order  would  cause  this  aasweriiw  de- 
fendant great  and  irrejiarable  damagai  wiuiont 
due  process  of  law." 

The  answer  recites  the  history  of  the  fed- 
eral goremment's  saits  against  tbe  Missouri 
Pacific  Railway  Company  and  the  Union  Pa- 
dflc  Railroad  Company  In  1905  concerning 
their  main  line  bridges  located  about  a  mile 
upstream,  and  narrates  the  disposition,  by 
consent,  of  certain  litigation  then  pending 
between  tbe  defendant  and  other  railroads 
and  the  Kaw  Valley  drainage  district,  and 
contlnnes: 

"Twelfth.  This  answering  defendant  further 
says:  That  the  said  the  Missouri  Pacific  Rail- 
way Company  and  the  Union  I^ciflc  Railroad 
Company  were  granted  permission  by  said  plain- 
tiff herein,  to  each,  to  construct  a  bridge  across 
said  Kansas  river  at  a  point  located  approxi- 
mately one  mile  opstream  from  the  bridge  in- 
volved In  this  controversy,  and  that  said  bridges 
BO  authorized  by  said  Kaw  Valley  drainage  dis- 
trict to  be  constructed  were  built  at  right  anfiles 
to  the  harbor  lines  so  established  by  the  United 
States  government  and  the  Kaw  Valley  drain- 
age district,  and,  as  constructed  under  said  au- 
thority, were  capable  of  passing  a  certain'quan- 
tlty  ttf  water  under  the  same,  ^at  this  an- 
swering deftttdan^a  bridge^  as  now  CMutructed 
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across  said  Kansas  river,  is  at  an  angle  of  ap- 
proximatelr  86  to  37  decrees  witb  tbe  axis  of 
the  channd,  but  the  superstructare  of  said 
bridsa  is  one  and  seven-tenths  (1.7)  feet  below 
the  top  of  the  dike  as  constructed  on  the  right 
bank  of  said  river.  And  this  answering  defend- 
ant farther  sars:  That  It  baa  at  all  times  been 
ready  and  'v^lUng  and  Is  now  readj  and  willing 
to  reconstruct  said  bridge,  which  is  sought  to 
be  removed  by  tike  alternative  writ  of  mandamus 
herein,  in  accordance  with  plans  submitted  to 
the  plaintiffl  herein  on  or  abont  the  28th  day  of 
September,  1&13,  and  that,  if  said  bridge  is  re- 
constrocted  as  proiKwed  by  said  plans,  a  copy 
of  whidi  is  hereto  attached  and  made  a  part 
hereof,  greater  quantities  of  water  than  can 
possibly  flow  through  the  Union  Pacific  Bridge, 
which  consists  of  three  piers,  the  Missouri  Pa- 
cific Bridge,  which  consists  of  three  piers  (both 
of  which  bridges  are  located  approximately  one 
mile  above  said  bridge  in  controversy^,  the 
James  Street  Bridge,  and  tbe  Intercity  Viaduct 
(both  of  which  bridges  consist  of  two  piers  each 
and  located  1,000  to  1,500  feet  upstream  from 
the  present  bridge),  will  readily  pass  under  said 
answering  defendant's  bridge  as  proposed  to  be 
reconstructed.  That  in  the  reconstruction  of 
said  bridge,  this  answering  defendant  is  now, 
and  has  at  all  times  been,  ready  and  willing  to 
reconstruct  the  same  in  accordance  with  the 
plans  hereto  attached  and  made  a  part  of  this 
amended  and  substituted  answer.  On  said  plans 
hereto  attached  is  shown  in  green  the  portion 
ot  the  present  bridge  that  it  is  proposed  be  per- 
mitted to  remain,  in  red  the  portion  of  the  pres- 
ent bridge  it  is  proposed  to  remove,  and  in 
yellow  the  new  portions  to  be  constructed  to  pro- 
vide enlarged  waterway;  the  razing  and  recon- 
struction to  OHisist  of  tbe  following: 

"(1)  The  entire  bridge  to  be  raised  1.7  feet  to 
make  the  lowest  point  of  the  steel  work  as  high 
as  tiie  top  of  levee  and  the  approaches  to  be 
raised  to  meet  the  new  elevation  of  tbe  bridge. 

"(2)  That  portion  of  the  present  east  approach 
between  the  east  concrete  pier  and  the  east  har- 
bor line  on  the  right  bank  of  the  Kaw  river, 
consisting  of  a  through  girder  span,  cylinder 
piers,  trestle  approach,  and  some  riprap  sur- 
rounding east  concrete  pier,  to  be  removed  and 
the  footing  of  the  pier  to  be  protected  if  neces- 
sary by  steel  sheeting,  and  aU  the  pien  of  tbe 
bridge  to  be  thereafter  kept  in  such  condition 
that  it  will  not  be  necessary  to  deposit  any 
riprap  around  them. 

"(3)  New  concrete  abatment  to  be  constructed 
at  the  east  end  of  the  approach  landward  of 
the  right  harbor  line  of  the'  Kansas  river. 

"(4)  New  steel  span  approximately  250  feet 
in  length  to  be  constructed  as  a  clear  span 
from  the  east  concrete  pier  to  the  new  abatment 
that  will  be  constructed  on  tbe  right  bank  of 
the  river  landward  of  the  harbor  line. 

"Answering  def^dant  further  says  that  the 
board  of  directors  of  the  said  plaijitiS  herein 
arbitrarily  and  onreasonably  and  unnecessarily 
refuses  to  permit  this  defendant  to  proceed  with 
the  reconstruction  of  said  bridge  on  such  plans 
and  specifications,  but  insist  in  lieu  thereof 
chat  the  said  bridge  as  now  existing  shall  be  re- 
moved, and  that  a  bridge  be  constructed  in  its 
place  having  but  two  plera,  all  of  which  is  un- 
reasonable and  unnecessary  and  wiU  compel  this 
defendant  to  pay  out  a  large  and  unreasonable 
sum  of  mone^,  when  the  construction  of  a  two 
pier  bridge  will  not  be  ot  any  benefit  whatever 
to  the  people  of  said  Kaw  Talley  drainage  dis- 
trict." 

This  action  was  commenced  on  May  3, 
1918.  and  the  taking  of  evidence  and  the 
collectifHi  of  evideDtiary  documents,  charts, 
and  more  or  less  pertinent  data,  began  some 
time  afterwards.  The  record  Is  Intermluably 
long  and  embraces  many  matters  of  minor 
^gniflcance.    There  la  an  unnsnal  amount 


of  conflict  in  the  testimony,  especially  as 
to  the  relative  volume  of  water  which  can 
pass  under  this  bridge  compared  with  tbe 
Missouri  Pacific  and  Union  Pacific  main  line 
bridges  and  other  bridges  upstream.  Many 
formulas  using  hypothetical  coefficients  to 
estimate  the  roughness  of  the  river  bed, 
and  to  approximate  the  probable  scouring  gf 
the  chaonel  by  flood  waters,  eta,  were  mathe- 
matically worked  out  by  drll  en^neers  and 
sulHnitted. 

So  voluminous  la  the  record,  and  so  many 
and  varied  are  the  matters  of  fact  and  of  law 
which  are  urged  upon  our  attention,  that, 
with  due  regard  to  the  compass  of  our  opin- 
ion and  the  limits  of  time  to  prepare  it, 
we  win  be  compelled,  on  many  phases  of  the 
controversy,  to  simply  state  our  conclusions. 

After  much  of  this  exhaustlTe  and  ex- 
pensive evidence  had  been  gathered,  on  Ad- 
gust  19,  1915,  some  two  years  and  three 
months  after  this  action  waa  commenced, 
tbe  Missouri  Pacific  Railway  was  snbjected 
to  a  foreclosure  proceeding  In  the  federal 
court  lu  Missouri,  and  a  receiver  was  ap- 
pointed for  all  of  the  properties  of  the  de- 
fendant in  Missouri,  Kansas,  Nebraska,  and 
elsewhere,  including,  of  course,  the  bridge 
Involved  in  this  case.  On  application  of  the 
plaintilf,  the  receiver  was  made  a  party  to 
this  action ;  his  plea  la  abatement  was  over- 
ruled ;  and,  saving  his  exception,  be  an- 
swered setting  up  the  foredosnre  proceed- 
ings In  tbe  federal  court  and  his  appointment 
thereunder,  his  possession  and  administra- 
tion of  tbe  defendant's  property  under  the 
orders  of  the  federal  court,  and  allying  that 
the  bridge  was  an  Integral  inrt  of  the  prop- 
erty and  devoted  to  Interatate  commerce  and 
valued  at  $300,000,  and: 

"That  said  federal  court  so  appointing  Beajs- 
min  F.  Bush  receiver  as  af(H%said  has  and  bad 
full  and  complete  jurisdiction,  not  only  of  tbe 
parties  to  such  action  in  wbldi  said  recover  was 
appointed,  but  of  tbe  subject-matter  of  the  same. 
•  '  *  and  this  court  lias  no  power,  jurisdic- 
tion, or  authority,  by  mandamus  or  otberwise, 
to  require  said  receiver,  so  acting  under  the 
direction  and  orders  of  said  fedend  nmrt,  and 
as  an  officer  of  said  court,  to  remove  aaid  bridge, 
or  any  part  thereof,    •   •  • 

"This  answering  defendant,  Benjamin  P. 
Bush,  receiver,  here  adopts  tbe  averments  and 
allegations  of  the  amended  and  snbstitated  an- 
swer of  the  Missonri  Pacific  Railway  Company 
to  the  alternative  'writ  <^  mandamus  iKued 
against  it,  which  amended  and  sutntitnted  an- 
swer is  on  file  as  a  part  of  the  record  in  this 
case,  and  here  refers  to  tbe  same,  and  tbe  sane 
is  made  a  part  bereot  as  fally  as  if  incorporat- 
ed herein." 

The  order  of  the  federal  court  appolntlag 
the  receiver  contains  the  following: 

"(2)  That  said  receiver  be  and  is  hereby  ao- 
thoriised  and  directed  immediately  to  take  posses- 
sion of  all  and  singular  said  railroads  *  •  * 
wherever  situated  or  found,  •  •  •  and  tn 
run,  manage,  maintain,  and  operate  said  ^s^^ 
roads  and  property,  *  •  *  and  to  use.  man- 
age, and  condnct  the  business  of  the  defendant 
railway  company  in  such  manner  as  in  his  jodi:- 
ment  will  produce  the  best  reanlbs,  and  to  this 
end  to  exercise  the  antbority  and  franchises  ol 
the  defendant  raOway  company,  and  to  dia- 
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charge  all  public  dntiea  <^U^tor;  apoa  it  and 
to  praaerre  lald  railroads  and  property  in  prop- 
er oonditioii  and  repair,  and  to  manftge  and  op- 
erate Baid  railroads  and  property  according  to 
the  requirements  of  the  valid  laws  of  the  vari- 
ous states  in  which  the  same  are  situated,  and 
in  the  same  manner  that  the  defendant  railvay 
company  would  be  bound  to  do  if  In  possession 
thereof.    •    •  • 

"(3)  That  said  receiver  be  and  hereby  is  au- 
thorized and  empowered  to  institute  and  prose- 
cute within  this  state  or  elsewhere,  and  In  his 
own  name  as  receiver  or  in  the  name  of  the  de- 
fendant railway  company  as  he  may  be  advised 
hj  counsel,  all  such  suits  as  in  his  judgment 
may  be  necessary  for  the  recovery  or  proper  pro- 
tection of  said  property  or  any  part  thereof,  and 
the  discharge  of  his  trust,  and  likewise  to  de- 
fend, compromise,  or  settle  any  and  all  actions 
which  may  be  instituted  against  him  as  receiver, 
and  to  appear  in  and  conduct  the  prosecution  or 
defense  of  or  compromise  or  settle  any  actions, 

Eroceedings,  or  suits  oow  pending  or  which  may 
ereafter  be  brought  In  any  court  or  before  any 
officer,  department,  commission,  or  tribunal  in 
which  the  defendant  railway  company  is  or  shall 
be  a  party,  which,  in  the  judgment  of  said  re- 
ceiver, affect  or  may  afFect  the  property  of 
which  be  is  hereby  appointed  receiver;  but  ex- 
cept  upon  further  order  or  direction  of  this  court 
no  payment  shall  be  made  by  said  receiver  in 
respect  of  any  such  suits,  actions,  or  proceed- 
ings; and  no  action  token  by  the  receiver  in 
the  defense  or  settlement  of  any  such  actions  or 
suits  against  the  defendant  railway  company 
shall  have  the  effect  of  establishing  any  claim  up- 
on or  right  in  the  property  or  funds  in  the  pos- 
session of  the  receiver  so  as  to  alter  or  change 
any  existing  equities  or  legal  rights  of  the  par- 
tiea." 


The  bridge  whose  destructioD  Is  demanded 
by  the  plaintiff  Is  located  near  the  confla- 
ence  of  the  Kansas  and  Missouri  rivers.  It 
is  IndlflFerently  known  in  this  record  as  the 
Kansas  City  Northwestern  and  as  the  Chi- 
cago Great  Western  Bridge.  It  spans  the 
river  diagonally  to  the  current,  stretdilng 
nearly  north  and  south.  It  has  four  con- 
crete piers  Id  the  chann^,  and  at  each  end 
of  the  main  bridge  structure  are  tubular  Iron 
and  cement  piers,  one  of  the  latter  standing 
at  the  northerly  end  of  the  bridge  so  close 
to  the  harbor  line  and  dike  embankment  that 
it  is  of  little  or  no  onuequence  as  an  ob- 
struction. 

The  other  tubular  pier  stands  about  116 
feet  inside  the  harbor  line  and  supports  a 
steel  trass  connecting  the  main  bridge  struc- 
ture with  an  embankment  which  projects  in- 
to the  stream  from  th^  southern  or  south- 
eastern shore.  In  this  embankment,  also,  is 
some  piling  deigned  to  strengthen  the  grade 
where  the  bridge  and  embankment  meet. 
The  four  main  piers  of  the  bridge  do  not 
stand  parallel  with  the  current,  but  about 
37  degrees  athwart  It  and  at  right  angles  to 
the  direction  of  the  bridge.  The  superstruc- 
ture Is  1.67  feet  below  the  top  of  the  grade 
established  by  the  drainage  district.  From 
the  scores  of  photographs,  diagrams,  and 
blueprints  submitted,  a  simple  composite  dia- 
gram of  the  location  and  situation  of  this 
bridge  may  assist  us  In  this  discnsdon: 
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[1]  This  bridge,  like  the  Union  Pacific 
Bridge  wme  distance  up  the  stream,  was 
erected  shortly  after  the  flood  of  1903  to 
replace  one  destroyed  thereby.  This  was 
before  the  organization  of  the  Kaw  Valley 
drainage  district  and  before  the  state  began 
to  concern  itself  methodically  with  the  regu- 
lation of  bridges  which  shoold  be  permitted 
to  span  the  river  at  Kansas  CHty.  The  bridge 
was  built  by  a  local  company  for  the  nse  of 
the  Kansas  City  Northwestern  Railway,  and 
later  the  Missouri  Padflc  Railway  became 
tbe  owner  of  It.  The  only  interest  of  the 
Chicago  Great  Western  Railway  In  this  law- 
suit is  that  of  a  tenant  of  the  Missouri  Pa- 
cific and  It  uses  tbe  bridge  under  ita  lease. 
Both  the  defendant  owner  and  Its  tenant 
are  Interstate  carriers,  and  both  use  the 
bridge  In  tbe  discharge  of  their  corporate 
duties  as  such.  Th^e  Kansas  river  spanned 
by  this  bridge  Is  a  navigable  stream  In  con- 
templation of  federal  law.  2  Stat.  L.  p.  666, 
S  12 :  2  Stat.  L.  747,  i  16.  Its  status  under 
state  law  needs  some  spedal  dlacnssion  which 
will  follow. 

Tbe  bridge  was  constructed  without  the 
formal  sanction  and  approval  of  the  War 
Department  The  plans  for  Its  construction 
were  submitted  for  approval,  but  the  War 
Department  officials  declined  to  act,  appar- 
ently on  the  ground  that  the  federal  govern- 
ment was  not  then  actively  exercising  control 
over  the  Kansas  river  as  a  navigable  stream ; 
and  the  applicants  for  approval  of  the  bridge 
plans  were  told,  in  eflFect,  to  go  ahead  and 
build  their  bridge  so  far  as  the  federal  gov- 
ernment was  concerned,  but  formal  approval 
and  sanction  of  tbe  bridge  was  withheld. 

[2]  Under  Kansas  law  and  Kansas  his- 
tory the  status  of  the  Kaw  as  a  navigable 
Rtream  may  be  briefly  stated.  In  territorial 
days,  before  the  Civil  War  and  the  coming 
of  railroads,  the  river  was  navlf^able  and 
navigated.  Wood  v.  Fowler,  26  Kan.  682, 
688,  40  Am.  Sep.  330.  A  considerable  com- 
merce was  developed  extending  ^m  its 
mouth  as  far  west  as  Ft.  Riley  and  Junction 
City,  and  occasionally  further  west  Kansas 
Historical  Collections,  vol.  9  (1905-06),  317. 
During  the  Civil  War  this  commerce  greatly 
declined,  and  for  many  years  It  continued 
to  be  inconsequential,  although  more  recently 
it  has  somewhat  Increased.  By  1864,  It  was 
seen  that  an  era  of  railroad  transportation 
was  at  hand.  To  foster  it,  the  Legislature 
(Laws  1864,  c.  97)  enacted: 

"Section  1.  That  the  Kansas,  Republican, 
Smoky  H1I1.  Solomon  and  Blv  Blue  rivers,  with- 
in the  limits  of  the  state  of  Kansas,  are  here- 
by declared  not  navifrable  etronmfl  or  rivem. 

"Sec.  2.  Any  railroad  or  bridire  company,  hav- 
iog  a  charter  under  any  general  or  special  law 
of  the  state  of  Kansas,  shall  have  tbe  same  right 
to  bridfre  or  dam  said  rivers  as  they  woald  have 
had  if  they  never  had  been  declared  navigable 
Btreans." 

TMs  act  was  repealed  1^  tibapter  2S9  of 
the  Taws  of  1918.  wMdi,  however,  provided: 

"Section  6.  For  the  purposes  of  this  act  tbe 
bed  and  channel  of  any  nver  in  this  state  or 


bordering  <m  this  state  to  the  middle  of  the  mala 
channel  thereof  and  all  islands  and  sand  bars  ly- 
ing therein  shall  be  considered  to  be  the  proper^ 
of  the  state  of  Kansas  unless  this  state  or  the 
United  States  has  granted  or  conveyed  an  ad- 
verse legal  or  equitable  interest  thoma  since 
January  29,  1861,  A.  D.,  or  unless  there  still 
exists  a  legal  adverse  interest  therein  founded 
upon  a  valid  grant  prior  thereto ;  provided,  that 
nothing  in  this  act  shall  ofFect  or  impair  the 
rights  of  any  riparian  landowner  or  lawful  set- 
tler upon  any  islaod  which  is  state  school  land." 

[3, 41  The  plaintifT  contends  that  the  act  of 
1864  was  unconstitutional  on  the  ground  that 
It  contained  two  distinct  and  separate  saXh 
Jects.  We  think  not  Theee  subjects,  a  dec- 
laration of  nonnavigabillty  and  a  grant  of 
power  to  bridge  the  rivers,  were  correlated; 
the  former  serving  chiefly  as  a  "whereas'^ 
or  "preamble"  to  explain  the  purpose  of  the 
latter  and  to  pave  tbe  way  for  It  Further^ 
more,  this  act  stood  during  all  the  49  years 
of  Its  existence  as  valid  l^slatlon,  rights 
were  acquired  and  frequently  adjudicated 
under  Its  terms,  and  It  would  never  do  at 
this  late  date  to  throw  a  doubt  around  its 
validity.  Moreover,  the  act  of  1913,  which 
repealed  it,  virtually  ratified  all  rights  ac- 
quired under  the  act  of  1864.  Aside  from 
this  act,  we  have  much  general  legislation 
which  has  authorized  and  encouraged  the 
construction  of  railroads.  To  the  right  of 
eminent  domain  expressly  conferred  by  stat- 
ute, a  grant  of  corporate  power  to  traild  a 
railroad  carries  with  It  the  power  to  do  all 
that  may  be  necessary  and  proper  to  build  It 
to  level  the  hills,  to  grade  the  valleys,  and 
to  bridge  the  streams  along  Its  proposed  right 
of  way.  Gen.  Stat  1868,  c.  23,  5  47;  Gen. 
Stat  1909.  i  1763.  All  this  must  be  done, 
of  course,  with  due  regard  to  public  and 
private  Interests ;  and  streams,  whether  nav- 
igable or  nonnavlgable  roust  be  bridged  so  as 
to  permit  free  egress  for  all  flood  waters- 
wbich  may  reasonably  be  antldpated.  Bear- 
ing in  mind  that  such  was  the  Kansas  law 
when  this  bridge  was  erected,  and  that  thfr 
state's  special  agent  to  regulate  the  bridging" 
of  the  Kaw  at  Kansas  City  and  thereabout 
tbe  Kaw  Valley  drainage  district  had  not 
then  been  created.  It  cannot  be  said  that  the 
bridge  In  controversy  was  without  legal  sanc- 
tion by  this  state,  unless  Indeed  it  was  con- 
structed without  due  regard  to  public  rights- 
and  was  and  is  Inberently  a  serious  obstruc- 
tion to  the  flow  of  the  river  and  tending  ma- 
terially to  Increase  tlie  flood  hazard  In  Kan- 
sas City.  Of  that  we  will  speak  lat%r. 

But  the  plalntlfr  says  that  this  bridge  Is 
illegal  because  It  was  unauthorised  by  the- 
federal  government  under  the  federal  stat- 
ute (Act  of  March  3,  1899,  c.  425,  30  U.  S, 
Stat,  at  Large,  1161),  which  In  effect  pro- 
vides that  the  consent  of  both  the  state  and 
national  govemmrats  Is  required  to  bridge- 
a  navigable  stream  located  In  one  state. 
Granted.  But,  unless  the  bridge  as  It  stands 
offends  against  state  law.  the  fact  that  It 
was  built  without  federal  sanction  ineed  not 
amcern  the  plaintiff.   Under  onr  dual  ajw^ 
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tern  of  goTemment,  the  state  and  national 
gOTemmenta  frequently  do  and  probably  al- 
ways should  co-operate  for  the  more  efficient 
exerdae  of  their  respective  fnncttona;  hut 
each  government  haa  Its  own  machinery  for 
the  enforcement  of  ita  own  laws,  and  It 
la  not  the  duty  and  prohahly  not  within  the 
powera  of  either  one  to  enCoi^e  the  laws  of 
the  other  unless  at  the  Qiecial  invocation  of 
the  execDtive. 

The  mere  matter  of  the  navigabiUtsr  of  the 
.Kansas  river  Is  no  concern  of  the  plaintiff, 
whose  dntles  mly  relate  to  and)  supervision 
and  control  of  It  as  Is  lucessary  to  secure 
adequate  protection  against  floods;  but,  if 
the  navigable  capacity  ot  tbm  river  had  al- 
ways beui  properly  preserved,  the  flood  haz- 
ard would  be  materially  less  than  It  la.  To 
that  extmt  the  matters  of  preserving  the 
navigahlll^  of  the  river  and  its  preservation 
frmn  obstructions  whldi  increase  the  peril 
of  floods  colmdde  barmoidouBly. 

[I.  •]  It  Is  illso  contended  hy  the  plaintiff 
that  the  statute  (Laws  190S,  a  215)  which 
clothes  the  Kaw  Valley  drainage  district 
with  com[Aete  and  ezdodve  Jurisdiction  over 
the  liver  at  Kansas  City  makes  its  findings 
as  to  title  necessity  for  the  demoUtlon  of  this 
bridge  conclusive  and  foredoses  judldal  in- 
vestigation into  the  reasonableness  of  Its  or- 
ders. That  goes  too  far.  The  plaintiff  hoard 
Is  an  administrative  agency.  Within  its  pow- 
ers it  48  supreme.  But  Its  orders  must  be 
reasonable,  and  It  cannot  be  the  final  Judge 
of  the  reasonableneas  of  its  own  orders. 
That  would  be  tying  administrative  and  Ju- 
dicial powers  In  one  hand,  and  this  our  own 
Constitution  will  not  allow.  That  was  the 
constitutional  rock  which  wrecked  the  Court 
of  Visitation  Act  nearly  20  years  ago.  State 
T.  Johnson,  01  Kan.  803,  BO  Pac  1068,  40 
L.  B.  A.  662.  Other  public  boards  with  duties 
almost  as  onerous  as  those  of  this  plaintiff, 
like  the  Public  Utilities  Gommlsston,  for  ex- 
ample, exercise  their  powers  In  harmony 
with  tbSB  principle.  So  do  the  ctty  govern- 
ments. 

C<mcemiiv  the  powera  of  the  Utilities 
Gommlsston,  It  haa  been  said : 

"It  will  be  seen  from  the  fore8^)inff  statutes 
that  the  Legislature  has  promulftatecl  a  compre- 
hensive program  for  the  regnlation  and  control 
of  public  aerrice  corporations.  The  Poblic  Util- 
ities Gommisalon  •  •  •  has  power  to  snper- 
vise  the  conduct  of  public  service  corporations  in 
this  commonwealth.  It  may  order  improve- 
ments In  the  pablic  service  where  conditiooa  so 
demand.  State  v.  Railwav  Co.,  76  Kan.  467, 
92  Pac  606,  affirmed  in  Mo.  Pac.  Rv.  Co.  v. 
Kansas.  216  U.  S.  262  [30  Sup.  Ct.  330.  64  L. 
Ed.  4721:  State  v.  Railwav  Co.,  81  Kan.  430, 
105  Pac  704^  Ia  R.  A,  (N.  S-)  1082];  Rail- 
way Co.  V.  Railway  Commissioners,  85  Kan. 
229,  116  Pac.  896;  State  ex  rcl.  v.  Railroad 
Co..  85  Kan.  649.  118  Pac.  872.  Likewise  an 
anreasonable  order,  sach  as  one  requiring  the 
erection  and  maintenance  of  a  railway  station 
where  there  was  no  need  for  a  station,  will  be 
covected  on  Judicial  review.  Railroad  Com- 
missIonerB  v.  Railway  Co.,  71  Kan.  193,  80  Pac. 
63."  State  ex  rel.  v.  Postal-Tfelegraph  Oa,  96 
Kan.  298.  808,  801.  ISO  Pae.  M 
l<nP^-60 


Touching  the  powoa  of  city  governments, 
the  same  goieral  doctrine  la  recognised: 

"Reasonable  changes  and  improvements  in  the 
affairs  of  public  utilities  may  be  ordered  at  the 
expense  of  the  public  utill^  company.  Thus,  as 
a  mnnidpality  increases  Its  population  and  basi- 
ness  becomes  congested,  telephone  wires  may  be 
ordered  removed  and  located  elsewhere,  railroads 
may  be  required  to  establish  new  and  expensive 
crossings,  larger  terminals,  additional  connec- 
tions, etc.  State  ex  rel.  v.  Railroad  Co.,  8S  Kan. 
649,  118  Pac.  872;  City  of  Emporia  v.  Railway 
Co.,  88  Kan.  611,  129  Pac  161.  Of  course,  the 
exercise  of  such  powers  must  be  reasonable; 
otherwise  the  courts  will  withhold  or  enjoin 
their  enforcement  Paola  v.  Wests,  79  Kan. 
148,  98  Pac  775  tlSl  Am.  St.  Rep.  2901 ;  City 
of  Emporia  v.  Railway  Co.,  94  Kan.  718,  147 
Pac  1095;  Emporia  Telephone  Co.  v.  Utilities 
Commission.  97  Kan.  136,  154  Pac  262."  Wich- 
ita Water  Co.  v.  City  of  Wichita,  98  Kan.  256. 
259,  iSa  Pa&  49. 

It  may  therefore  be  said  generally  that, 
when  the  state  creotes  an  agency  to  serve  Its 
public  needs  and  confers  administrative  pow- 
ers npon  It,  whatever  be  the  language  of  the 
statutes  conferring  such  powers,  a  Just  and 
reasonable  exercise  of  such  powers  Is  in- 
tended, and  the  power  to  make  or  e-terdse 
unreasonable,  arbitrary,  and  confiscatory  or- 
ders is  not  Intended.  Such  Is  the  spirit  of 
our  own  Bill  of  Rights  and  of  the  Four- 
teenth Amendment  which  have  been  ex- 
pounded times  without  number  by  this  court 
and  by  the  federal  Supreme  Court. 

Before  examining  the  reasonableness  of 
the  drainage  district's  order,  we  will  turn 
to  some  of  the  defendant's  principal  conten- 
tions and  endeavor  to  dispose  of  them. 

[7]  It  Is  contended  that  the  plaintiff  Is  not 
the  real  party  in  interest  and  has  no  riglit 
to  maintain  this  action.  We  hold  otherwise. 
Whatever  the  state  may  lawfully  do  It  may 
provide  a  public  agency  to  do  for  It,  and  this 
plaintiff  has  been  granted  power  to  make  all 
necessary  and  reasonable  provision  for  the 
protection  of  the  people  against  destruction 
of  life  and  property  by  floods  in  the  Kaw 
Valley  In  and  about  Kansas  City.  Laws 
1905,  c.  215,  I  7.  It  is  authorized  to  engage 
In  litigation  and  to  maintain  and  defend  ac- 
tions pertaining  thereto. 

It  Is  contended  by  defendant  that  the  de% 
clsion  of  the  United  States  Supreme  Court  la 
Kansas  Southern  Ry.  v,  Kaw  Valley  Drain- 
age Dlst,  233  U.  S.  75,  34  Sup.  Ct  564.  58  L. 
Ed.  857,  setUes  this  controversy.  If  we 
could  be  persuaded  that  that  contention  Is 
correct,  with  what  relief  and  alacrity  would 
we  lay  aside  this  enormous  record,  with  its 
endless  depositions.  Its  2,000  pages  ot  ab- 
stract. Its  plethora  of  charts,  diagrams,  and 
exhibits,  its  hypothetical  coefficients  and  stu- 
pendous show  of  mathematical  calculations 
tondilng  the  volume  ot  water  wU<A  can 
pass  through  the  bridge ;  not  to  mention  the 
more  familiar,  if  not  less  ponderous.  Add 
covered  by  the  learned  brie^  of  counsel  at- 
rayed  In  this  case.  But  did  the  Suprane 
Court's  decision  In  the  Kansas  C3ty  Southern 
Case  settle  this  controversy?    We  do  not 
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think  so.  One  paragraph  of  the  syllabus 
tends  strongly  to  show  that  that  case  was 
presented  to  the  Supreme  Court  on  the  the- 
ory  that  the  destruction  of  fhe  Kansas  City 
Southern  Railway  Bridge,  which  was  an  es- 
sential part  of  an  Interstate  railway,  was 
songlit  to  be  Justified  because  it  would  "help 
the  drainage  of  a  dlatrict"  SlgnlBcant  of 
this  is  one  paragraph  of  the  syllabus,  which 
reads: 

"A  direct  interference  by  the  state  with  in- 
terstate commerce  canoot  be  justified  by  the  po- 
Hce  power;  and  so  held  that  the  destroctioii 
of  a  bridge  across  wlilch  an  interstate  railroad 
line -necessarily  passes  cannot  be  justified  by 
the  fact  that  it  helm  the  drainage  ol  a  district." 
Kansas  Southern  Ry.  Kaw  VaU^  Diat,  238 
TJ.  S.  75.  34  Sap.  Ot  564,  t^h.  Ed.  857. 
<SyL  par.  5.) 

To  the  same  rignlflcant  effect  Is  iiart  of 
the  opinion,  thus: 

"Furtbermore.  in  the  present  case  It  Is  not 
pretended  that  local  welfare  needs  the  removal 
of  the  defendants'  bridges  at  the  expense  of  the 
dominant  requirements  of  commerce  with  other 
states,  but  merely  that  it  would  be  helped  hj 
raising  them."  233  V.  8.  79.  34  Sup.  Ct.  S66, 
S8  L.  Ed.  857. 

[B-11]  We  can  nnderatand  a  doctrine 
which  holds  that  as  brtween  the  ret^ectlTe 
importance  of  "helping  the  drainage  of  a 
district"  and  the  maintenance  of  a  bridge 
whldi  la  es8«itlal  to  a  highway  of  interstate 
commerce  the  latter  must  prevail ;  but  here 
we  have  to  conaldw,  both  In  substance  and 
In  law,  the  relatlTe  Importance  of  a  bridge 
which  la  an  Integral  part  of  an  Interstate 
highway  and  the  ever  Impoidlng  mmaoe  of 
tliat  bridge  to  the  Uvee  and  property  of  20,- 
000  people  In  the  bottoms  of  Kansas  City, 
Kan.  Can  there  be  any  doubt  about  the  rel- 
ative Importance  of  these  propoaltlons? 
Nothing  In  the  Kansas  City  Southern  Oase~ 
nothing  ever  said  by  the  Supreme  Court- 
warrants  the  assumption  that  an  Interfer- 
eaxx  with  Interstate  commerce  could  not  be 
tolerated  even  to  avert  destruction  of  human 
life  and  the  destruction  of  the  homes  and 
basiness  Instltuttona  of  the  peoide  adjacent 
to  an  avenne  of  such  commerce.  Interstate 
commerce  was  made  for  man,  and  not  man 
for  Interstate  ounmerce.  The  lives  and 
'homes  of  men  are  of  Infinitely  greater  cm- 
oem  than  their  tU^ts  of  trafiac.  state  or  In- 
terstate. Moreover,  wUle  Congress  has  ju- 
risdiction over  interstate  commerce,  and, 
with  certain  familiar  exceptions.  Its  C(mtrol 
of  such  commerce  Is  nduslve,  yet  Congress 
has  expresdy  extended  to  the  state  a  part  of 
Its  regulatory  power  over  bridges  like  the 
one  In  controversy.  The  federal  statute  In 
part  reads: 

"Sec.  0.  That  It  shall  not  be  lawful  to  con- 
struct or  commence  the  construction  of  any 
bridge,  dam,  dike,  or  causeway  over  or  in  any 
port,  roadstead,  haven,  harbor,  canal,  navigable 
river,  or  other  navigable  water  of  the  United 
States  until  the  consent  of  Congress  to  the 
building  of  sach  structures  shall  have  l>een  ob- 
tained and  until  the  plans  for  the  same  shall 
have  been  submitted  to  and  approved  by  the 
Chief  of  Engineers  and  by  the  Secretary  of 
War.    Provided,  that  such  structures  may  be 
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built  under  authmlty  ci  the  liegislatore  of  a 
state  across  riven  and  other  waterways  the 
navigable  portions  «t  which  lie  wtkoHy  within 

the  lunits  of  a  ringle  state,  provided  the  Iocsti<Hi 
and  plans  thereof  are  submitted  to  and  approv- 
ed by  the  Cliief  of  Engineers  and  by  the  Secre- 
tary of  War  before  otmstmetlon  is  conunmced. 
And  provided  further,  that  when  plans  for  any 
bridge  or  other  structure  have  been  approved  by 
the  Chief  of  Engineers  and  by  the  Secretary  ot 
War,  it  shall  not  be  lawful  to  deviate  from  sudi 
plans  either  t>efore  or  after  c<Kn^eti(Hi  of  the 
structure  unless  the  modiflcatlMi  of  said  plans 
has  previously  been  submitted  to  and  received 
the  approval  of  the  Chief  of  Engineers  and  ot 
the  Secrete^  of  War. 

"Sec.  10.  That  the  creation  of  any  obstruction 
not  affirmatively  authorized  by  Ctmgress,  to  the 
navigable  capad^  of  any  of  the  waters  of  the 
United  States  is  hereby  prohibited;  and  It  sball 
not  be  lawful  to  build  or  commence  the  bailding 
of  any  wliarf,  pier,  dolphin,  boom,  weir,  break- 
water, bulkhead.  Jetty,  or  other  structures  ia 
any  port,  roadstead,  haven,  baibor,  canal,  nav- 
igable river,  or  other  water  of  the  United 
States,  outside  established  harbor  Hnee,  or 
where  no  harbor  lines  have  beeo  establisbed,  ex- 
cept on  plans  recommended  by  the  Chief  of  En- 
gineers and  authorised  by  the  Secretary  of  War, 
etc."  Act  of  March  3,  1899,  30  U.  S.  Stat.  L.. 
1151.  c.  425,  {S  9  and  10;  6  Fed.  Stat.  Ann. 
805-813. 

This  statute  la  a  spedflc  recognition  by 
Congress  Itself  that,  notwithstanding  its  pai^ 
amount  Jurisdiction  of  the  means  and  In- 
strumentalities of  Interstate  commerce,  the 
bridging  of  navigable  waters  Is  likewise  one 
of  vital  interest  to  the  states,  and  that  they 
also  have  a  governmental  concern  as  to 
proper  bridging  of  such  waterways.  In  Aus- 
tin V.  Tennessee,  179  U.  a  343,  349,  21  Sup. 
Ct  132,  134  (45  L.  Ed.  224)  before  the  enact- 
ment of  the  statute  quoted  above.  It  was  de- 
clared: 

"We  have  bad  repeated  occasion  to  hold, 
where  state  legislation  has  been  attacked  as  vio- 
lative either  of  the  power  of  Congress  over  in- 
terstate commerce,  or  of  the  Fourteenth  Amend- 
ment to  thf  Constitution,  that,  if  the  action  of 
the  state  Legislature  were  a  bona  fide  exercise 
of  its  police  power,  and  dictated  by  a  genuine 
r^rd  for  the  preservation  of  th«  public  health 
or  safety,  such  legislation  would  be  respected, 
though  it  might  interfere  indirectly  with  Inter- 
state c<Hnmerce.  While,  as  was  said  In  Holden 
v.  Hardy,  160  U.  S.  366,  392,  18  Sup.  Ct  388, 
42  li.  Ed.  780,  701,  The  police  power  cannot  be 
put  forward  as  an  excuse  for  oppressive  and  un- 
just legislation,  it  may  be  lawfully  resorted  to 
for  the  purpose  of  preserving  the  public  health, 
safety,  or  morals,  or  the  abat^ent  ot  puUie 
nuisances,  and  a  large  discretion  is  necQmarily 
vested  in  the  Legislature  to  determine,  not  only 
what  the  interests  of  the  public  require,  but 
what  means  are  neceesaiy  for  tike  proitection  of 
such  interests.'  Thus,  while  in  Hannibal  &  St. 
J.  R.  Co.  V.  Husen,  05  U.  S.  466.  24  L.  Ed. 
^27,  it  was  held  that  a  statute  al  Missouri,  pro- 
hibiting the  driving  or  bringing  of  any  TaoM, 
Mexican,  or  Indian  cattle  into  the  state,  was 
in  confiict  with  the  interstate  commerce  clause 
of  the  Constitution,  it  was  sulweqaently  held 
that  the  introduction  of  diseased  cattle  might  be 
prohibtted  altogether,  or  subjected  to  such  regu* 
Utions  as  the  LegiBlature  (Aose  to  impose. 
Missouri,  K.  &  T.  B.  Co.  v.  Haber,  18  Sup.  Ct. 
Rep.  488,  169  U.  S.  613,  42  L.  Ed.  878." 

[11]  The  Kansas-Mtssonrl  state  line  comes 
up  from  the  south  a  short  distance  east  of 
the  bridge  to  a  point  In  the  middle  of  the 
I  Missouri  river  ovpoAta  the  mouUi  of  tlw 
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£aw,  and  thence  runs  northerly  and  north- 
westerly ap  the  main  cliaDDel  of  the  Missou- 
ri, In  the  median  line  of  the  main  current 
thereof,  to  the  Intersection  of  the  Eansas- 
Nebiaska  state  Une.  Ulssouri  r.  Kansas, 
213  D.  S.  78,  29  Sup.  Gt.  417,  03  L.  Ed.  706. 
The  mouth  of  the  Kaw  and  all  the  navigable 
portloDs  of  It  lie  west  of  that  boundary  line 
and  exdu^Tely  In  Kansas. 
•  [12, 18]  Does  the  foredosnre  auft  and  the 
aj^K^tmeut  of  a  recelTer  by  the  federal  court 
necessitate  an  abatement  of  this  action?  We 
think  not.  This  court  had  jurisdiction  of  the 
parties  and  of  the  sabject-matter,  and  the 
imgants  bad  incurred  great  expense  both  In 
the  prosecntiim  and  defense  of  this  action, 
long  before  the  toredosnre  suit  was  Institut* 
ed.  While  the  action  takes  the  nature  of 
mandamus,  yet,  by  the  q»proTed  xnmcedure 
and  practloe  of  this  state,  the  scope  of  man- 
damus has  been  broadened  far  beyond  the 
limits  of  tba  old  comnu»D-law  ,wzit  of  that 
name.  It  has  been  invoked  approvingly  in 
an  action  to  require  the  building  of  bridges 
and  restoration  of  highways  whldi  had  been 
obstructed  by  the  ditches  of  an  IrrU^tlon 
-company.  State  v.  Irrigation  Co..  63  Kan. 
394,  388,  65  Pae.  681.  And  this  notwithstand- 
ing an  enUre  want  of  statutoir  impoMtlon  of 
sudi  duties.  In  mandamus,  In  this  state, 
also,  the  rli^ts  of  private  dttz^  to  funds 
paid  under  protest  to  a  public  officer  have 
been  adjudicated.  State  ex  rel.  t.  Akers,  92 
Kan.  169,  140  Fac.  637,  Ann.  Cas.  1916B,  543. 
It  extends  to  caees  and  penHHis  as  to  whom 
no  duty  is  required  or  sought,  but  who  may 
be  affected  by  tbe  Judgment  State  v.  Dolley, 
82  Kan.  583,  108  Pac.  846.  In  short,  the  Ju- 
dicial policy  of  this  state  has  been  to  conform 
mandamus  to  the  mandate  of  the  Code,  which 
provides : 

"Tbe  distiactioD  between  actions  at  law  and 
luits  in  equity,  snd  the  forms  of  all  such  actions 
and  snits  heretofore  exiating,  are  abolished,  and 
in  their  place  there  shall  be  hereafter  but  one 
form  of  action,  which  shall  be  called  a  civil 
action."  Civ.  Code,  S  10  (Gen.  St.  1006,  S 
5603). 

While  the  inherent  differences  of  actions, 
suits,  and  special  proceedings  remain,  yet 
practically  all  the  ancient  artiflclalitles  be- 
tween actions  in  personam  or  In  rem  are 
abolished,  and  our  proceedings  in  mandamus 
may  and  freauently  do  partake  of  the  na- 
ture of  both.  Civ.  Code,  S  580  (Gen.  St  1909, 
I  6175). 

Tbe  institution  of  the  federal  foredosnre 
suit  did  not  oust  the  jurisdiction  of  this 
court  over  the  defendant  corporation,  -nor 
does  that  suit  necessitate  an  abatement  of 
this  action.  Union  Trust  Co.  v.  Ouppy,  26 
Kan.  754.  syl.  par.  Q ;  Kansas  City,  li.  ft  O.  Ry. 
Co.  of  Texas  T.  State  (Tex.  Civ.  App.)  165 
S.  W.  561 ;  High  on  Receivers,  1 318;  Thomp- 
son on  Corporations,  S8  6894-6896.  It  is  not 
intimated  that  the  ^eral  receivership  Is  in- 
tended to  wind  up  and  ctmdude  the  corpo- 
rate existence  of  the  Missouri  Padflc  Rail- 


way Company.  Indeed,  the  order  of  the  fed- 
eral court  plainly  shows  that  it  Is  tntoided 
that  the  corporation  shall  continue  to  dis- 
charge its  functions  Just  as  If  the  president 
and  board  of  directors  were  still  In  charge. 
The  federal  zecfdrer  for  the  time  heing  rep- 
resents the  corporation.  Even  it  this  action 
had  not  been  already  pending  at  the  time  of 
the  receiver's  appointment  he  might  be  sub- 
jected as  a  defendant  to  this  action.  U.  S. 
Jud.  Code,  1  66  (Act  March  8,  1911.  c.  2S1, 
36  Stat  U04  [U.  S.  Comp.  St  1913.  {  1048]) ; 
Erb  V.  Popritz,  69  Kan.  264,  62  Pa&  871,  68 
Am.  St  362;  Railroad  Commission  of 
Alabama  v.  Ala.  Great  Sou.  B.  R  Co.  et  aL. 
185  Ala.  854,  64  South.  13.  U  R.  A.  1915D. 
98;  Grant  v.  Buckner,  172  U.  S.  232,  238, 
19  Sup.  Ct  163.  43  L.  Ed.  430;  Nashville 
Ry.  ft  light  Ca  v.  Bunn.  168  Fed.  862,  94 
O.  a  A.  274. 

[14]  It  la  proper  and  good  practice  to 
bring  him  in  as  a  defendant  in  a  case  already 
pending  against  the  corporatirai  before  his 
appointment  Black  v.  ENoiwer  Co.,  168  N.  O. 
468,  74  S.  E.  468.  The  order  of  the  federal 
court  appointing  him  commands  him  to  obey 
all  valid  state  laws,  and  the  lawful  orders 
of  the  plaintiff  board  have  the  potency  of 
law.  U.  S.  Jud.  Cod^*  |  65  (U.  S.  Oomp.  St 
1913.  S  1047) ;  Relnhart  v.  Sutton,  68  Kan. 
726,  61  Pac.  221;  Bladk  t.  Power  CO.,  su- 
pra. 

In  Erb  V.  Morasdi,  177  U.  S.  684,  20  Sup. 
Ct  819.  44  L.  Ed.  897,  It  was  said  in  the  syl- 
labus: 

"It  is  the  doty  of  a  receiver,  appointed  by  a 
federal  court  to  take  charge  of  a  railroad,  to 
operate  it  according  to  the  laws  of  the  state  in 
n-hich  it  is  situated,  and  he  is  liable  to  suit  in 
a  court  other  than  that  by  which  he  was  ap- 
pointed, even  in  a  state  conrt,  for  a  disregard 
of  official  duty  which  causes  injury  to  the  party 
suing."  Gableman  v.  Peoria,  etc,  Ry.  Co.,  179 
U.  S.  335,  21  Sup.  Ct  171,  45  I*  Ed.  220. 

See,  also,  a  note  on  this  point  In  87  Ann. 
Cas.  1015C,  1248. 

[1 S,  1 S]  Another  contention  of  defendant  is 
that  It  did  not  receive  due  consideration  from 
the  plaintiff's  board  before  the  order  for  the 
removal  of  tbe  bridge  was  Issued,  and  that 
the  members  ot  the  board  made  the  order 
pursuant  to  pre-election  promises  that  they 
would  not  tolerate  any  bridge  across  the  riv- 
er having  more  than  two  piers.  The  circum- 
stances were  unusual.  Tbe  peoide  had  suf- 
fered terribly  by  fiooda  The  llkdihood  of- 
their  recurrraice  was  obvious.  Doubtless  the 
public  was  wrought  up  about  the  matter, 
and  the  public  knew  that  the  army  engineers 
had  recommoided  the  adoption  of  a  two-Ktfer 
plan  for  all  bridges  at  Kansas  City.  But 
the  members  of  the  board  testified  that  If 
they  had  been  con^ced  that  a  bridge  of 
more  than  two  piers  would  not  have  increas- 
ed the  flood  hazard  they  would  have  voted 
to  sanction  it  although  they  did  not  deny 
the  preelection  agitatton  and  their  sympathy 
with  it  In  any  matter  of  sndi  gmeral  Inter* 
est  a«  flood  protection  in  Kansas  Olty,  it 
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would  be  asklDg  entirely  too  mach  of  mere 
taymen  to  keep  their  minds  open  and  uncom- 
mitted on  sQch  matters  Ukely  to  come  before 
them  later  for  official  consfderatlML  Law- 
yers and  judges  trained  In  the  art  of  juris- 
prudence which  requires  a  suspension  of  the 
judgment  until  all  sides  of  a  controrersy 
have  been  fully  considered  can  do  this ;  but, 
if  such  high  standards  of  mental  neutrality 
are  absolutely  essential  to  qualify  for  mem- 
bership In  administrative  boards,  the  whole 
system  of  administering  govemmental  func- 
tions by  boards  and  commissions  of  laymen 
wUl  fail.  The  remedy  for  such  pre-judgments 
ia  not  wanting,  however.  The  redress  of 
such  grievances  Is  usually  taken  care  of  when 
the  courts  are  called  on  to  test  the  reason- 
ableness of  the  official  orders  of  these  boards. 
The  defendant  by  Its  counsel,  officers,  and 
engineers  was  given  several  hearings  before 
the  plaintiff  board.  We  cannot  say  that  the 
defendant  had  no  hearing  before  the  order 
of  removal  .was  made.  There  were  discus- 
sions, conferences,  and  negotiations  for  com- 
promise and  settlement  Thta  was  sufficient. 
In  Meffert  v.  Medical  Board,  66  Kao.  710,  715, 
72  Pac.  247.  249, 1  L.  a  A.  (N.  S.)  8U,  affirm- 
ed In  195  U.  S.  626.  25  Sup.  Ct  790^  49  L.  Bd. 
350,  it  was  said: 

"It  ia  contended  that  the  procedure  before  the 
board  In  the  admission  and  rejection  of  evidence 
was  violative  of  the  rigbts.  of  Meffert,  la  that 
the  evidence  recrived  and  acted  upon  was  made 
up  largely  of  uoaopported  accusations,  hearsay, 
and  street  rumor,  and  was  not  sufficient  to  sua- 
tain  the  Dndiogs.  The  provisions  of  the  act 
creating  the  board  plainly  Indicate  that  such  in- 
vestigation was  not  intended  to  be  carried  on  in 
observance  of  the  technical  rules  adopted  by 
courts  of  law.  The  act  provides  that  the  board 
shall  be  composed  of  aeven  pbyaicians.  These 
men  are  not  learned  ia  the  science  of  law,  and  to 
require  of  a  board  thus  composed  that  its  in- 
vestigations be  condueted  in  conformity  to  the 
technical  rules  of  a  common-law  court  would  at 
once  disqualify  it  from  making  any  Investiga- 
tion." 

[17]  Coming  now  to  the  paramount  ques- 
tion. It  wIU  be  noted  that  the  bridge  Is  illegal 
9o  far  as  Congress  itself  can  denoimce  It  It 
was  built  without  official  approval  of  the 
War  Department,  and  thus  in  violation  of 
federal  law.  The  power  to  construct  a  bridge 
of  some  character  has  been  granted  by  the 
state,  but  no  authority  has  lieen  granted  to 
build  It  in  such  manner  as  to  obstruct  unduly 
the  flow  of  the  river  or  to  increase  the  flood 
hazard  and  to  imperil  the  lives  and  property 
of  thousands  of  people.  By  necessary  impli- 
cation every  grant  of  power  to  build  a  bridge 
across  a  Kansas  stream,  navigable  or  non- 
navigable,  carries  with  it  the  mandate  to 
build  it  with  due  regard  to  public  rights  and 
srith  the  inhibition  to  build  it  In  any  Improi>- 
er  manner.  Union  Trust  Co.  v.  Cuppy,  26 
Kan.  754,  syL  par.  3.  A  grant  of  power  by 
the  public  Is  never  to  be  interpreted  as  a 
privilege  to  Injure  the  publla  Kansas  BUI  of 
Rights.  I  2. 

[Ill  Does  this  so-called  Chicago  Great 
Western  twldge  as  it  now  ezlstt  do  this? 


Neither  in  the  answer  to  the  writ  nor  In 
the  evidence  is  there  any  serious  attempt 
to  deny  It  A  flood  Uke  that  of  1903  would 
make  short  work  of  this  bridge.  To  sncb 
a  flood  It  would  be  of  trifling  consequence^ 
How  It  ouUIved  the  floods  of  1904  and  1908 
does  not  appear.  But  for  the  Interposition 
of  this  court  that  additional  rlprapplng 
might  be  used  temporarily  to  protect  the 
southeastern  embankment  and  to  preservb 
the  existing  status  of  the  bridge  while  the 
litigation  was  pending,  and,  over  the  plaio- 
tUTs  Insistent  and  weighty  objections,  the 
flood  of  last  year,  1915,  would  have  under- 
mined and  destroyed  It  Driftwood,  lee 
floes,  and  debris  do  lodge  against  its  piers, 
and  in  the  future  this  Is  likely  to  increase, 
since  the  other  bridges  up  the  river  have 
been  reconstructed  with  a  view  to  give  all 
such  flotage  free  passage  downstream. 

The  chief  defense,  aside  from  many  Inters 
estlng  questions  of  law  most  exhaastlTdy 
presented,  Is  that  the  order  requiring  the 
entire  demolition  of  the  bridge  is  unrea- 
sonable; that  It  would  entail  needless  ex- 
pense; that  the  sort  of  bridge  whl^  the 
plalatifC  would  approve  would  pass  no  more 
flood  waters  than  the  present  bridge  if  the 
defendant  were  permitted  to  raise  the  super- 
structure, to  remove  the  south  tubular  pier, 
to  remove  the  south  embankment  and  riprap 
Inside  the  harbor  and  dike  lines,  and  to  build 
a  new  span  on  the  southerly  end  of  the  main 
structure  reaching  to  the  main  shores  all  of 
which  defendant  avows  ttiat  it  Is  ready  and 
at  all  times  has  been  ready  to  do.  Both 
plalntUC  and  defendant  placed  on  the  wit- 
ness stand  a  number  of  the  leading  civil  engi- 
neers of  North  America,  also  army  engineers 
distinguished  In  talents  and  achievements,  to 
enlighten  the  court  concerning  the  flood-car- 
rying capacity  of  this  bridge,  and  of  Its 
relative  capacity'  to  that  of  the  Mlssoort 
Paciflc  and  Union  Padflc  bridges  some  dis- 
tance up  the  stream.  This  evidence  Is  high- 
ly technical  and  amazingly  voluminous,  and 
it  is  only  because  of  unavoidable  responslbU- 
Ity  that  we  dare  to  weigh  and  decide  the 
facts  so  dogmatically  affirmed  and  so  posA- 
tlvely  denied  by  ttiese  eminent  experts. 
However,  by  Invoking  our  own  general  no- 
tions of  things  we  Incline  to  hold  with  plain- 
tiff's expert  witnesses  that  a  pier  set  at  an 
angle  of  37  degrees  to  the  current  of  a 
stream  is  a  much  greater  obstructloD  than 
one  set  with  Its  narrowest  end  facing  and 
its  longest  side  parallel  to  it  and  that  in 
just  so  much  as  the  pier  set  angularly  ex- 
ceeds the  area  of  the  end  of  a  parallel  pier 
the  obstruction  Is  so  much  the  greater.  We 
are  inclined  to  hold  that  since  this  bridge 
sits  diagonally  across  the  stream  and  a  cross- 
section  of  flood  waters  would  strike  but  one 
of  the  piers  at  the  same  time,  the  obstmc- 
tlve  force  of  this  bridge's  four  concrete  piers 
cannot  be  reckoned  by  computing  four  times 
the  obstmctfTe  fierce  of  one  pier.  Bat  we 
voDld  hesitste  to  adopt  the  ttutorj  ttat  it  is 
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like  the  obstrucfire  force  of  four  bridges  of 
only  one  pier  eacb.  The  four  piers  do  Qot 
fall  directly  below  each  other  in  the  current, 
but  more  In  stepladder  fashion,  each  being 
a  material  obstmction  and  deterrent  to  the 
strum's  general  course.  The  erldence  tondi- 
Ing  the  hydraulic  head  developed  by  the 
bridge  piers  and  the  hypothetical  estimates 
touching  the  bcout  line,  besides  being  too 
conflicting  for  the  court's  enlightenment,  is 
too  subtle,  we  think,  for  the  adjudication  of 
practical  rights  In  a  controversy  of  this  sort; 
although  It  can  be  readily  understood  that 
every  pier  does  develop  some  hydraulic  head, 
and  that  floods  do  tend  to  de^>en  the  scour 
line  to  some  extent  We  do  hold,  upon  all 
the  evidence,  that  the  bridge  as  maintained 
tends  serlonsly  to  create  and  increase  the 
flood  hazard  at  Kansas  Cit7,  and  that  It  Is 
a  constant  menace  to  life  and  property 
thereabout  whenever  the  Kansas  river  begins 
to  approach  flood  stage,  and  critically  so 
when  the  river  mouth  Is  blocked  by  a  con- 
current flood  in  the  neighboring  Missouri 
river.  We  also  hold  that  the  bridge  was  con- 
structed without  regard  to  these  consequenc- 
es, and  in  these  respects  it  was  built  and  has 
been  maintained  without  lawful  sanction  by 
this  state,  and,  since  we  have  seen  that  it 
never  did  have  federal  sanction  of  any  sort, 
it  is  unlawful  and  a  public  nuisance. 

We  must  now  consider  what  ou^t  to  be 
done  in  view  of  this  conclusion.  This  bridge 
ought  not  to  be  demolished  If  such  a  drastic 
remedy  can  be  avoided.  It  Is  an  Integral 
part  of  an  Interstate  highway,  and  its  de- 
struction would  interfere  with  and  hinder  In- 
terstate commerce,  although  there  are  other 
but  more  circuitous  routes  in  Kansas  City 
by  which  the  defendants'  traffic  could  move 
across  the  river.  The  bridge  cost  $172,765, 
and  since  It  has  only  been  constructed  a  few 
years  it  has  deteriorated  but  little.  The 
price  of  bridge  materials  has  greatly  Increas- 
ed, and  the  expense  of  a  new  structure  built 
according  to  the  plalntlfl's  and  the  War  De- 
partment's new  regulations  for  bridging  the 
river  at  Kansas  City  would  be  much  greater 
than  the  cost  of  this  bridge.  Defendant's 
engineer  estimates  the  cost  of  reproduction 
at  9242,700.  It  was  erected,  like  the  Mis- 
souri Pacific  and  Union  Paclflc  main  line 
bridges,  before  the  Kaw  Valley  drainage  dis- 
trict was  created  and  its  rules  for  bridges 
promulgated.  A  modification  of  the  drain- 
age board's  bridge  regulations  was  allowed 
on  the  Missouri  Pacific  and  Union  Pacific 
main  line  bridges  partly  on  that  account  If 
possible  to  do  so  without  increasing  the  fiood 
hazard,  similar  consideration  should  be  given 
in  the  case  of  this  bridge.  The  defendant 
has  avowed  Its  willingness  to  improve  the 
flood-carrying  capacity  of  the  bridge  at  an 
estimated  outlay  of  ^,000.  We  cannot  de- 
termine from  the  record  whether  this  will 
be  Butfident  to  answer  the  purpose  or  not, 
because  both  partl»  have  been  so  positive  In 


their  contentions  and  so  diverse  In  their 
views  that  the  probability  of  such  a  solution 
has  not  received  the  attention  It  deserves. 
It  seems  therefore  that  no  final  Judgment 
should  yet  be  entered.  We  believe  we  have 
disposed  of  those  phases  of  this  controversy 
most  seriously  in  dispute;  and,  as  lias  t>een 
shown,  we  cannot  altogether  adopt  the  views 
of  either  party.  Those  features  of  the  con- 
troversy which  we  liave  undertaken  to  settle 
should  now  be  laid  aside,  and  the  litigants 
should  confer  together  with  the  aid  of  their 
expert  engineering  advisers  and  should  con- 
sider the  feasibility  of  Improving  and  r^ 
constructing  the  bridge  without  destroying  it^ 
to  the  end  that  its  capacity  for  mischief  in 
times  of  flood  shall  no  longer  threaten  the 
public  welfare.  One  feature  of  the  case 
which  la  also  worthy  of  further  consideration 
by  the  plaintiff  board  is  the  defendant's 
contention  that  a  slight  and  inexpensive  in- 
crease in  the  height  of  the  dike  in  the  vicin- 
ity of  the  bridge  would  counteract  the  hy- 
draulic head  developed  by  the  bridge  piers. 
We  believe  that  If  these  problems  are  now 
approached  in  good  faith  by  both  parties,  a 
solution  will  be  discovered. 

To  await  that  and  to  make  any  further 
needful  interlocutory  order  or  flnal  Judg- 
ment Jurisdiction  of  the  cause  is  retained. 
All  Uie  Justices  concurring. 


(5S  Mont  108) 

STATE  ex  rel.  PUENISH  et  aL,  County 
Com'rs,  V.  MULLENDORB  et  aL 
(No.  3823.) 

(Supreme  Court  of  Monuna.  Dec  19,  1916.) 

1.  CEBTioitABi  ^=^28(1)— Grounds. 

Under  Rev.  Codes,  8  7203,  providing  for  a 
writ  of  review  where  the  inferior  tribunal  has 
exceeded  its  jurisdiction,  and  there  is  no  appeal 
nor  any  other  plain,  speedy,  and  adequate  remedy 
to  authorize  such  writ,  the  lower  tribunal  most 
have  exceeded  its  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Gent  Dig.  {  41 ;  Dec.  Dig.  «=»28(D  J 

2.  OEBTtOBABX  «=>28(3)— EZCBEDINa  JTTBIB- 

DICnON— PUBUO  BOASDS. 

Under  1011  I^aws,  c  112,  as  amended  by 
1013  Laws.  G.  133,  authorizing  commissioners 
to  apportion  an  existing  debt  between  old  and 
new  counties,  the  commlssfmers  did  not  exceed 
their  jurisdiction,  bo  as  to  be  subject  to  review 
by  certiorari,  because  they  erroneously  assumed 
that  certain  property  was  owned  by  the  county. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
OnL  Dig.  IS  33,  41 ;  Dec.  Dig.  «=s28(3).] 

3.  Cebtiobari  <9=»29— Naturb  of  Reukf. 

Under  Rev.  Codes,  |  T210,  providing  that 
the  office  of  certiorari  is  to  annul,  modify,  or  at- 
finn  the  action  of  an  Inferior  tribonal,  it  cannot 
supply  defects  or  restrain  excesses  therein. 

[Ed.  Note.— For  other  cases,  see  'Certiorari, 
Cent  Dig.  8  42;  Dec.  Dig.  «=>29.] 

4.  CEBTIOBAKt  4=»69— ADEQUACT  OF  RXUEDT 

-Adjournment  of  Public  Board. 
A  trial  court  should  not  enter  a  judgment 
upon  certiorari  proceedings  outlining  what  an 
inferior  tribunal  should  find,  after  such  trlbu- 
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nal's  adjournment,  moce  the  judgment  is  ineffec- 
tive. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  {S  18&-194;  Dec.  Dig.  «g=»68.1 

B.  BbIDGEB  «=»7— OWNEBSIIIP— Cookti  OB 

PnBuc. 

Highway  bridges  belong  to  the  public  and 
not  to  the  county,  irrespective  of  tbe  source  from 
which  the  funds  therefor  were  derived. 

[Ed.  Note.— For  other  cas^  see  Bridges,  Cent. 
Dig.  SS  15,  16 ;  Dec.  Dig.  «g=»7.] 

6.  Mandamus  ®=»73(4)— Fobuo  Boaeds— Ap- 
pobtionment  of  indbbtb0nb68  between 
Counties. 

Mandamus  Is  the  proper  remedy  to  compel 
commissioners  to  reassemble  and  correctly  ap- 
portion an  iDdebtedneas  between  an  old  and  a 
new  county. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  {  U6;  Dec.  Dig.  «»7S(4).] 

7.  C0UITTIB8  «S»21&— AonONB— OaPAOITT  TO 

Sue. 

Under  Rev.  Codes.  |  2872,  providing  that  the 
county  must  be  known  oy  its  corporate  name  in 
all  actions  touching  its  corpcrrate  rights,  manda- 
mus proceedings  to  compel  commissioners  to 
correctly  reapportion  an  indebtedness  between 
an  old  and  new  county  should  be  brought  in  the 
county's  name,  and  not  by  the  board  of  county 
commissioners. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  {§  347-351;  Dec.  Dig.  «=»21&] 

Appeal  from  District  Court,  Custer  Couq- 
tjr;  Daniel  U  O'Hern.  Judge. 

OerUorari  proceedlDgs  by  the  State  of 
Montana,  <hi  the  lelatlcn  of  B.  T.  Farnisb, 
Robert  ToUey,  and  Charles  Daly,  as  Com- 
mts^onen  of  the  County  of  Goater,  Moot, 
against  Henry  MuUendore,  Stibn  Oliver,  and 
Thoa.  Wear.  Commlstdonera,  T.  S.  Garlow, 
Secretary,  and  F.  G.  Bunn.  Olerk  and  Re- 
corder for  Fallon  Connty.  Montana.  Jodg- 
ment  fbr  relators  and  defendants  ^>peal. 
Reversed  with  directions  to  qoaab  the  writ 
and  dismiss  the  proceedings. 

Booth  &  Dousman,  of  Baker,  for  appel- 
lants. Frank  Hunter  and  George  W.  Farr, 
both  of  Miles  City,  tor  respwdents. 

BRANTLT,  0.  J.  During  the  year  1913, 
under  tbe  provisions  of  chapter  112  of  the 
Laws  of  1911  as  amended  by  chapter  133  of 
the  I^ws  of  1913  (Laws  1911,  p.  205 ;  Laws 
1913,  p.  484),  providing  for  tbe  formation  of 
new  coimties,  Fallon  county  was  created  out 
of  territory  theretofore  included  In  Custer 
county.  Tbe  organization  of  the  board  of 
commissioners  of  the  new  county  was  per- 
fected on  December  8,  1913.  Tbe  board  at 
once  gave  to  the  Governor  the  notice  re- 
quired by  section  6  of  the  act.  As  therein 
provided,  tbe  Governor  appointed  three  com- 
missioners to  ascertain  and  declare  tbe  pro- 
portion of  the  indebtedness  of  Custer  county 
outstanding  at  the  date  of  the  organization 
of  Fallon  county,  which  should  be  paid  by 
the  latter,  as  provided  in  section  7  of  the 
same  act.  Tbe  three  commissioners  so  ap- 
pointed were  John  Oliver,  residing  at  Eka- 
laka,  Fallon  county;  Thomas  Wear,  residing 
at  Miles  City,  Custer  county ;  and  Henry 


Mullendore,  residing  at  Glendive.  Dawsmi 
county.  On  January  2.  1914,  the  commis- 
sioners ctrnvened  at  Ekalaka,  tbea  the  coun- 
ty seat  of  Fallon  connty.  and,  having  effect- 
ed an  organization  by  choosing  Mullendore 
for  their  chairman  and  T.  S.  Garlow  for  their 
secretary,  proceeded  to  perform  the  duty  en- 
joined upon  them.  On  February  2d  Mullen- 
dore and  Oliver,  a  majority  of  the  commis- 
sioners, oertifled  tbe  result  of  the  proceedings 
in  a  report  in  duplicate  to  the  respective 
boards  of  commissioners  of  Custer  and  Fal- 
lon coontiee.  They  foand  Fallon  county  in- 
debted to  Ouster  connty  in  tbe  sum  of  $44,- 
486.20.  This  result  was  reached  by  the  ma- 
jority by  pursuing  the  method  of  adjustment 
p<4nted  out  by  section  7  of  tbe  act  In  as- 
certaining Uie  value  of  the  property  to  be 
included  in  the  adjustment,  with  the  county 
courthouse,  the  connty  poor  farm,  moneys  in 
the  treasury,  etc.,  they  took  into  acconnt  and 
treated  as  prwerty  beltrnglng  to  Onater 
county  aeveral  steel  bridges  recently  con- 
structed or  then  anbstantlaUy  completed, 
whereas,  if  these  bridges  had  been  disregard- 
ed and  omitted  from  the  adjustment,  Fallon 
county  would  hare  been  ft>und  to  be  Indited 
to  Cnster  connty  in  a  nmdi  larger  sum.  In 
a  minoiity  r^wit  made  by  0<Hnmlcndoner 
Wear,  who  thought  that  all  bridges  diould 
be  ezdudedi  the  amount  due  from  FalUn 
county  was  found  to  be  10.18,919.96.  There- 
upon the  commissioaers  erf  Custer  county, 
deonlng  themselves  beneficially  Intereated. 
applied  to  the  district  court  of  that  county  fbr 
a  writ  of  certiorari  to  have  the  adjustment 
as  certified  by  Mullendore  and  Oliver,  re- 
viewed and  modified  in  so  for  as  bridges  had 
been  cMisidered  connty  property  and  Includ- 
ed in  it  Vpoa  service  of  the  writ  the  de* 
fendants  appeared  and  moved  for  an  order 
quashing  it,  and  dismissing  the  proceeding 
ou  the  ground  that  the  court  was  without 
jurisdiction  to  issue  and  determine  It  Tbe 
motion  having  been  denied,  the  court  heard 
the  controversy  upon  a  return  of  the  record 
of  the  proceedings  of  the  commissioners,  aid- 
ed by  explanatory  statements  under  oath  by 
Mullendore  and  Oliver.  It  held  that  bridges 
are  not  county  property  within  the  meaning 
of  the  statute,  and  mo^fled  tbe  result  reach- 
ed by  the  majority  report,  by  excluding  all 
bridges.  It  also  modified  the  report  In  other 
minor  particulars,  and  adjudged  the  amount 
due  from  Fallon  county  to  be  $105,190.15. 
Tbe  cause  is  before  this  court  on  appeal  from 
this  judgment 

[II  The  first  COTitentlon  made  by  defend- 
ants is  that,  however  erroneous  may  have 
been  the  result  reached  by  the  majority  of 
the  commissioners,  the  error  cannot  be  cor> 
rected  by  certiorari.  "A  writ  of  review  may 
be  granted  by  the  Supreme  Court  (and  in 
proceedings  for  contempt  in  the  distinct 
court  by  any  justice  of  the  Supreme  Court), 
or  by  the  district  court  or  any  judge  thenoC, 
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when  an  Inferior  trlbanal,  board,  or  officer, 
exercUdng  Judicial  functions,  bas  exceeded 
the  Jurlsdlctioa  of  such  tribunal,  board,  or 
officer,  and  tbere  Is  no  appeal  nor.  In  the 
Jndjpnmt  of  the  court  any  plain,  speedy  and 
adequate  remedy."  Rev.  Codes,  |  7203.  Tbat 
the  writ  may  be  successfully  invoked  under 
this  provision  It  la  Indispensable  that  It  ap- 
pear (1)  tbat  the  inferior  court,  tribunal, 
board,  or  officer  the  validity  of  whose  action 
is  questioned  has  exceeded  Its  or  his  Juris- 
diction;  (2)  that  there  Is  no  app^l;  and  (8) 
that  there  Is  no  plain,  speedy,  or  adequate 
remedy  other  than  certiorari.  State  ex  rel. 
Whiteside  v.  District  Court,  24,M<mt  563,  63 
Pac  890.  It  may  be  conceded  at  the  outset 
that  the  power  vested  in  such  commissi ooera 
under  their  appointment  is  Judicial  in  Its  na- 
ture, and  that  their  action  would,  in  a  proper 
case,  be  subject  to  review  by  certiorari.  Just 
as  may  be  the  action  of  a  board  of  connty 
commissioners  in  a  like  case.  State  ex  rel. 
Jacobson  v.  Board  of  County  Com'rs,  47 
Mont  531,  134  Paa  291.  It  may  be  conced- 
ed, also,  that  no  appeal  lay  from  the  final 
action  of  the  cconmlssloners  because  the  stat- 
ute does  not  provide  for  one.  Did  the  com- 
misaiODers  exceed  their  Jurisdiction? 

[2]  By  referring  to  the  statute  defining  the 
functions  of  the  commlsslouera  (section  7), 
we  do  not  find  any  statement  as  to  wbat 
fihall  be  considered  property  of  a  county,  nor 
any  enumeration  classlfylns  the  Items  to  be 
considered  by  them.  True,  the  phrase  "prop- 
erty belonging  to  the  old  county,"  and  sim- 
ilar expressions  employed  therein,  would 
seem  to  refer  only  to  prc^rty  owned  by  a 
county  in  its  proprietary  capacity,  as  dis- 
tinguished from  that  in  which  It  has  only  a 
qualified  interest  as  trustee  for  the  general 
public,  such  as  public  highways  and  the  like. 
Elliott  on  Boada  and  Streets  (3d  Bd.)  S  62. 
It  is  also  true  tliat  this  court  has  held  that, 
in  view  of  the  express  provision  of  the  stat- 
ute upoa  the  subject  (Laws  1913,  {  3»  c.  1,  p. 
139).  a  bridge  is  a  part  and  parcel  of  the 
highway  upon  which  it  is  built  (State  ex  rel. 
Foster  V.  Bitch.  49  MonL  157.  140  Pac.  731 ; 
State  ex  rel.  Donlan  v.  Board  of  Com'rs,  49 
Mont  617.  143  Pac.  984) ;  nevertheless  we  do 
not  think  that  in  including  the  bridges  the 
commissioners  exceeded  their  Jurisdiction  in 
the  sense  meant  by  the  statute.  They  were 
empowered  to  make  the  adjustment.  To  ac- 
complish this  they  were  vested  with  the  pow- 
er to  determine  what  was  the  Indebtedne^  of 
Custer  connty,  what  property  belonged  to  it, 
wbat  part  of  this,  if  any,  was  within  the 
boundaries  of  Fallon  county,  what  was  the 
'  value  of  all  of  it  and,  after  making  the  prop- 
er charges  to  Custer  county  and  deducting 
these  from  the  gross  sum  of  the  Indebted- 
ness, to  declare  the  balance  due  from  Fallon 
connty.  This  necessarily  Involved  a  deter- 
mination of  questions,  of  law  and  fact,  be- 
cause otherwise  no  final  result  was  possible. 
As  is  the  case  with  all  such  bodies,  they 
might  err  In  their  Judgment,  but  It  was  within 


their  power  to  decide  the  questions  presented 
during  the  course  of  their  dellberatlona 
This  implied  the  power  to  decide  wrong  as 
well  as  right  with  reference  to  any  particu- 
lar matter,  and  though  their  dedsion  might 
be  manifestly  erroneous,  they  did  not,  to  this 
extent,  lose  Jurisdiction  of  the  subject-mat- 
ter which  they  had  under  consideration.  The 
error  was  error  within  Jurisdiction.  Other- 
wise, as  was  suE^ested  in  State  ex  rel.  White- 
side V.  District  Court,  supra,  the  decision 
must  have  been  right  in  any  event,  or  there 
was  excess  of  Jurisdiction.  The  case  is  not 
made  different  by  the  fact  that  the  Legisla- 
ture has  not  provided  for  an  appeal  or  some 
other  method  of  review,  ^e  defendants  are 
right  In  th^  nnttention,  and  it  miut  be  sus- 
tained. 

[3, 4]  It  should  be  sustained  for  another 
reason.  When  the  commissioners  had  filed 
their  report  In  duplicate  with  the  boards  of 
commissioners  of  Custer  and  Fallon  counties, 
their  power,  so  far  as  they  could  voluntarily 
act,  ceased  to  exist  It  could  not  thereafter 
be  put  in  motion  except  by  Judicial  process 
appropriate  to  compel  the  commissioners  to 
reassemble  and  proceed  in  conformity  with 
the  law.  The  office  of  the  writ  of  certiorari 
Is  to  annul,  modify,  or  affirm  the  action  of  the 
inferior  tribunal,  board,  or  officer  to  whom  It 
is  directed.  Bev.  Codes,  {  7210.  It  cannot 
supply  defects  or  restrain  excess.  Becognlz- 
ing  the  true  scope  of  the  writ,  the  court  In 
this  case  did  not  go  further  than  modify 
the  result  as  reached  by  the  commissioners ; 
in  other  words,  It  merely  declared  the  law 
which  should  have  cmtrolled  the  commis- 
sioners, by  ascertaining  what  it  found  to  be 
the  correct  balance.  The  result  is  that  its 
Judgment  was  for  all  practical  purposes  upon 
a  moot  question,  and  was  not  effective  for 
any  purpose.  In  pronouncing  the  decision, 
the  presiding  Judge  expressed  the  opinion 
that  some  other  appropriate  proceeding  must 
still  be  resorted  to  In  ordw  to  compel  the 
board  to  reassemUe  and  proceed  In  conformi- 
ty with  his  view.  In  this  he  was  CMTect, 
but  should  have  declined  to  direct  a  Judg- 
ment which  could  not  have  aoy  effective 
operation. 

The  foregoing  remarks  dispose  of  this  case. 
It  is  not  out  of  place,  however,  to  notice 
briefly  some  of  the  other  questions  submitted 
for  our  consideration. 

[S]  Counsel  for  the  defendants  contend  that 
the  decisions  In  State  ex  rel.  Foster  v.  Bitch 
and  State  ex  rel.  Donlan  v.  Board  of  Commis- 
sioners, supra,  are  not  conclusive  of  the  ovrn- 
ershlp  of  the  bridges  in  question,  because  they 
had  been  or  were  being  constructed  by  tbe  use 
of  funds  derived  from  the  sale  of  bonds  for 
this  special  purpose.  We  do  not  think  there 
is  any  merit  in  this  contention.  In  such 
cases,  funds  are  designated  as  "special"  be- 
cause they  have  been  provided  by  the  sale  of 
bonds  by  the  board  of  connty  commissioners 
for  the  particular  purpose  of  constructing 
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bridge!,  after  secQring  the  oonaent  of  the 

electors.  Tbese  funds  may  not  be  expended 
for  anj  purpose  other  than  that  for  which 
th^  have  been  provided.  Const  art  13.  |  S. 
Bnt  the  method  by  which  they  have  been  pro- 
vided does  not,  in  the  least,  affect  the  re- 
lation of  the  county  to  the  public  property 
acquired  by  means  of  them.  If  such  fundti 
have  been  provided  for  county  purposes,  such 
as  the  erection  of  a  county  courthouse,  title 
to  the  property  for  which  they  are  expended 
vests  in  the  county  In  its  proprietary  capaci- 
ty. If,  however,  they  have  been  provided  for 
the  construction,  repair,  or  ImproTement  of 
public  roads,  bridges,  etc.,  the  expenditure 
of  thean  inures  to  the  public  benefit.  Just  as 
does  the  expenditure  the  commissioners  may 
make  at  any  time  for  the  same  purposes  out 
of  the  general  fnnds  of  the  county.  If  the 
highways  belong  to  the  public,  it  must  fol- 
low that  anything  permanently  affixed  to 
them,  either  in  the  way  of  repairs  or  in  the 
form  of  completed  structure,  such  as  bridges 
and  the  like,  become  a  part  of  them,  and  as 
much  of  public  right  as  the  highways  them- 
selves. It  Is  undoubtedly  true  that  materials 
purchased  by  a  county  for  the  construction 
<>f  a  bridge,  for  instance,  belong  to  the  county 
until  they  are  affixed  to  the  highway.  After 
this  has  been  done,  however,  especially  after 
the  structure  Is  substantially  completed,  the 
right  of  the  public  Is  complete,  because  in 
legal  theory  the  structure  has  become  per- 
manently affixed  to  the  public  property.  A 
different  situation  might  call  for  a  different 
conclusion,  such  as  when  the  structure  has 
not  been  so  far  completed  that  it  is  of  any 
practical  use.  In  such  a  case  It  might  well 
be  said  that  the  public  right  has  not  attached. 

After  this  controversy  arose,  the  Legisla- 
ture amended  section  7  of  the  act  supra,  by 
providing  that  steel  bridges  In  use  for  a 
shorter  period  than  ten  years  shall  be  con- 
sidered county  property.  Chapter  130,  Laws 
1915,  p.  301.  The  question  presented  here 
will  therefore  probably  not  arise  again. 

[I]  Counsel  for  plaintiff  sulHnlt  the  ques- 
tttm  whether,  If  certiorari  is  not  the  proper 
remedy,  mandamus  may  be  successfully  in- 
voked. That  the  latter  is  the  proper  remedy 
we  think  is  clear.  "It  may  be  Issued  *  *  • 
to  any  inferior  tribunal,  corporation,  board  or 
person,  to  compel  the  performance  of  an  act, 
which  the  law  specially  enjoins  as  a  duty 
resulting  from  an  office,  trust  or  station." 
Rev.  Codes,  {  7210.  Under  the  decisions  In 
State  ex  rel.  Foster  v.  Ritch  and  State  ex  reL 
Donlan  v.  Board  of  Commissioners,  supra. 
It  was  the  maiUfest  duty  of  the  commissioners 
to  Include  In  the  adjustment  only  property 
belonging  to  Custer  county,  and  exclude 
an  other.  This  latter  they  failed  to  do,  tbos 
being  guilty  of  a  delinquency  affecting  sub- 
stantlaUy  Qie  rl^ts  of  Caster  county.  They 


then  adjonmed.  In  ordw  to  perf&rm 
duty  correctly,  they  must  reassemble  and 
foTmnlate  another  report,  excluding  the  prop- 
erty lmproper];y  included.  'Mandamus,  it 
seems.  Is  the  <mly  remedy  adequate  to  comp^ 
this  result 

It  is  not  to  the  point  to  say  that  the  com- 
missioners have  adjourned  and  cannot  now 
act  Their  office  cannot  be  considered  ended 
until  they  have  performed  their  duty  proper- 
ly. Until  they  have  done  this,  they  are  not 
beyond  apprc^riate  legal  process  to  correct 
their  dereliction.  Nor  is  It  to  the  point  to 
say  that  the  writ  will  ccmtrol  their  discre- 
tion or  compel  them  to  rmder  any  particular 
dedalon.  They  have  no  discretion  in  the 
matter.  The  writ  should  go  whenever  there 
Is  no  Bpee&y  or  adequate  remedy  in  the  or- 
dinary coarse  of  law  and  the  person  seeking 
It  is  entitled  to  have  the  defendant  perform 
a  dear  legal  duty.  Raleigh  v.  District  Court, 
24  Mont  806,  61  Pac.  991,  81  Am.  8t  Rep. 
431;  State  ex  reL  Bean  v.  Lyons,  87  Mont. 
364,  96  Pac  922;  State  ex  r^  Stuewe  t. 
Hlndson,  44  Mont  429,  120  Paa  485.  The 
decision  in  State  ex  reL  Mountrail  County 
V.  AmuDdson,  23  N.  D.  238,  185  N.  W.  1117, 
dted  by  counsel  for  relators,  exemplifies  the 
use  of  mandamus  in  a  case  similar  In  Its 
facts  to  the  one  in  hand,  and  besides  contains 
an  Instructive  discussion  of  the  ownership  of 
bridges  on  the  public  highways,  and  the  rights 
and  duties  of  county  commissioners  in  re- 
lation to  them.  It  is  entirety  In  accord  with 
our  own  views,  both  as  to  rights  Involved  and 
the  remedy  awarded. 

[7]  All  the  parties  have  assumed  through- 
out that  this  proceeding  was  properly  insti- 
tuted by  the  relators  In  their  official  capacity 
as  commissioners  of  Custer  county.  Assum- 
ing that  a  taxpayer  might  have  prosecuted 
It  on  behalf  of  the  county,  the  county  commis- 
sioners, as  such,  could  not  do  so.  The  county 
is  the  real  party  in  Interest  It  Is  a  body 
corporate  (Rev.  Codes,  B  2870).  Its  powers 
are  exercised  by  the  commissioners,  it  Is  true 
(Rev.  Codes,  S  2871),  but  they  are  not  there- 
fore authorized  to  bring  actions  In  tta^  of- 
ficial capacity  on  behalf  of  the  county.  There 
Is  no  provision  of  law  aathorizlng  them  to 
do  so.  In  the  absence  of  such  provlslcxi,  the 
county  by  its  corporate  name  Is  the  proprar 
party  to  bring  "all  actions  and  proceedings 
touching  its  corporate  rights,  property  and 
duties."  Rev.  Codes,  i  2872.  Therefore  the 
proceeding  should  have  been  brought  in  the 
name  of  the  county. 

The  Judgment  Is  reversed,  with  directions 
to  the  district  court  to  quash  the  writ  and 
dismiss  the  proceeding. 

Reversed. 

BANNER  and  HOIXOWAT,  J  J.,  dHMOr. 
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STATB  T.  POSTAL  TELEGRAPH  CABLE 
CO.   (No.  3907.) 

{Supreme  Court  ol  Montana.  Dec.  18,  1916.) 

1.  CRnanAL  LawI  «s>652(1J— CiBOUnerAimAL 
Btidbhce. 

Circnmstantial  eTidence  is  te^al  evidence, 
and  if  of  such  Quantit;  and  quality  as  to  es- 
tablish a  defendant's  guilt  beyond  a  reasonaUe 
doobt,  it  will  sustain  a  conviction. 

[Bd.  Note^For  other  cases,  see  Criminal  Law, 
Cent  Dig.  |  1259;  Dec.  Dls.  «=»562(1).] 

2.  Cbiiuiux  Law  «=>5S2{3)— Cibouustahtial 
eviubnck. 

When  a  conviction  is  sought  upon  circum- 
stantial evidence  alone,  the  circumstances  prov- 
ed must  be  consistent  with  each  other,  and  in- 
consistent with  any_  raticmal  hypothesis  other 
than  defendant's  guilt 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig,  ]ES  1257,  1260 ;  Dec.  Dig.  *=»552{3).J 

8.  Cbiuihal  Law  <S=9ll59(2)— TBANSMiseion 

or  iNirORUATION  FOB  BjETrXNO— EVIDENCE. 

A  conviction  of  a  telegraph  company  for 
transmitting  information  for  betting,  contrary 
to  provisions  of  Lews  1915.  c.  66,  cannot  be 
Bostained,  where  the  record  is  barren  of  any  evi- 
douM  that  the  message  was  transmitted  tv  de- 
fendant 

[Ed.  Note.— For  other  casfs,  see  Criminal  Law, 
Cent  Dig.  S  8076;  Dec  Dig.  «=»1158(2).] 

4.  Ceiminai.  Law  <&=3561 (2)— Evidence— Rea- 
aoNABLE  Doubt. 

Under  Rev.  Codes,  I  8028,  declaring  that  io 
criminal  cases  gaUt  most  be  establishea  beyond 
reasonable  doubt,  a  conviction  of  defendant  tele- 
graph company  for  transmitting  intormation 
for  betting  cannot  be  siistained,  where  the  evi- 
dence as  a  whole  does  not  do  more  than  furnish 
an  uncertain  basis  for  a  vague  suspicion  that 
possibly  defendant  may  be  guilty. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  I  126T;  Dec.  Dig.  «s»561(2).] 

5.  Gauinq  «=>97(1)— Tbansmission  or  Ikfob- 
UATioN  FOB  Betting — Evidencx. 

In  a  ■  prosecution  of  a  telegraph  company 
for  transmittliig  information  for  betting,  con- 
trary to  Laws  1915,  c.  56,  it  was  competent  for 
the  state  to  show  that  race  track  gambling  was 
being  conducted  and  die  methods  and  parapher- 
nslia  used. 

[Ed.  Note.— For  other  cases,  see  Qamlng,  Cent 
Dig.  S  286;  Dec.  Dig.  «»97a).I 

a.  GBiifiirAZ.  Law  «=o338(3)— Etidbnox  De- 

FBHDEnr  OR  PBXZJICINART  PBOOF. 

In  a  prosecution  of  a  tel^raph  company  for 
transmitting  information  for  betting,  contrary 
to  Laws  1016,  c  65,  evidence  that  race  track 
gambling  was  being  conducted  and  of  the  means 
and  paraphernalia  used  became  immaterial,  un- 
less the  prosecution  followed  it  up  by  proof  that 
defendant  aided  and  abetted  such  unlawful  acts. 

[E3d.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {  752;  Dec  Dig.  «=»338{3).J 

7.  CBninrAi.    Law  «=>697— Tbial— Excep- 

TKOHS. 

In  view  of  Rev.  Codes,  1 6S75,  making  an  ex- 
ception to  an  adverse  ruling  by  a  court  a  matter 
of  right  and,  when  taken,  the  duty  of  the  ste- 
nographer to  enter  it,  the  taking  of  such  excep- 
tion Is  not  a  matter  of  grace  or  discretion  of  the 
court 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  1645-1650;  Dec  Dig.  «s>697.] 

&  Oakiho  ^S9l02— TRANSUiaBioN  of  Inpob- 
MATZOif  FOB  Betting— Instbuctions. 
Since  Laws  1915,  c  56,  does  not  make  It  an 
offense  to  transmit  inframatlon  concerning  horse 


racing,  unless  for  the  purpose  of  having  bets 
or  wagers  made,  reported,  recorded,  or  registered, 
in  a  prosecution  of  a  telegraph  company  for 
transmission  of  information  for  betting,  it  was 
error  for  the  court  not  to  so  instruct  the  jury. 

[Ed.  Note.— For  other  cases,  see  Qaming,  Cent 
Dig.  S  301 ;  Dec  Dig.  «=9l02.] 

9.  Cbiutnal  Law  ^=»809— TBiAi^BnBoroouB 

Bequests  fob  Instbuctions. 
Where  defendant  offered  Instructions,  which 
as  they  stood  were  erroneous,  and  might  have 
misted  tbe  jury,  the  court  was  not  in  error  in 
refusing  them. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  S|  1061-1967;   Dec  Dig.  <3»800.1 

Appeal  from  District  Court,  Silver  Bow 
County;  Mldiael  Donlan,  Jodge. 

The  Postal  Telegraph  Gable  Company  was 
coDTlcted  of  communicating  and  transfer- 
ring Information  tor  the  purpose  of  baring  a 
bet  or  wager  made  upon  a  horse  race,  its 
motion  for  new  trial  was  overruled,  and  it 
appeals.   Reversed  and  remanded. 

William  Meyer,  of  Butte,  for  appellant 
J.  B.  Poindexter,  Atty.  Gen.,  and  C.  S.  Wag- 
ner, A»st.  Atty.  Gen.,  for  the  State. 

HOLLOWAT,  J.  The  Postal  Telegraph 
Cable  Company  was  convicted  of  communi- 
cating and  transferring  information  for  tbe 
purpose  of  having  a  bet  or  wager  made  upon 
a  horse  race,  and  appealed  from  the  Judg- 
ment and  from  an  order  denying  Its  motion 
for  a  new  trial. 

Tbe  evidence  discloses:  That  about  Jan- 
uary 18,  1916,  two  saloon  keepers  in  Butte 
were  making  and  registering  bets  upoo  horse 
races  presumably  being  run  at  Juarez,  Mex- 
ico, and  New  Orleans,  La.  That  the  neces- 
sary information  concerning  tbe  races  was 
furnished  to  the  bookmakers  by  one  Harris. 
That  Harris  employed  a  stenographer  to 
make  copies  of  the  race  sheets  which  dis- 
closed tbe  character  of  the  races,  the  names 
and  numbers  of  tbe  entries,  the  names  of  the 
riders,  the  betting  odds,  etc.,  which  sheets 
were  thereafter  delivered  to  the  bookmakers. 
That  the  stenographer  had  an  office  or 
workroom  In  the  Pennsylvania  Blo^,  In 
Butte.  That  messenger  boys  from  the  de- 
fendant company's  office  were  seen  frequent- 
ly going  from  the  telegraph  office  to  tbe 
Pennsylvania  Block.  That  on  January  15, 
1916,  Walter  Reed  delivered  to  a  messenger 
from  defendant's  office  a  message  for  trans- 
mission to  Kansas  City.  That  a  reply  was 
received,  but  not  over  the  defendant's  line. 
That  on  one  occasion,  when  tbe  report  of  the 
races  was  delayed,  one  of  tbe  bookmakers 
went  from  his  place  of  business  to  the  de- 
fendant's office,  and  upon  his  return  reported 
that  "there  was  wire  trouble;  the  results 
would  be  coming  In  very  shortly."  That  on 
another  occasion  the  other  bookmaker  visit- 
ed the  defendant's  office.  That  on  January 
17,  1916,  C.  C.  Slavens  sent  a  code  message 
by  the  Western  Union  Telegraph  Company  to 
the  Tbiel  Detective  Agency  In  Kansas  City. 
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That  on  Jannaiy  IStb  the  clerk  of  the  Batte 
Hotel  delivered  to  Slavens  a  paper  in  the 
form  of  message  blanks  used  by  the  defend- 
ant, apoQ  which  was  printed  and  written  the 
following: 

"Bo  Kansas  City  Mo  Janj  18-16. 
"O.  C.  Slavens,  Butte  Hotel,  Butte,  Mont. 

"Bet  on  Quiz  fifth  race  to-day  at  Juarea 
■traightt  place  and  show.  liendersMi." 

That  the  Western  Union,  the  Continental, 
and  the  Postal  Telegraph  Companies  were 
engaged  in  bnslness  in  Butte.  That  In  ad- 
dition tiiere  were  three  or  more  private 
wires  into  Batte,  and  tdephone  and  lettar 
onnmunlcatlons  rradilng  Butte  There  was 
evidence  tending  to  show  that  the  Slavens 
message  was  not  transmitted  by  either  ttie 
Western  Union  or  Continental. 

The  foregoing  fairly  epitomizes  the  ma- 
terial evidence  in  the  case,  and  much  of  this 
was  purely  hearsay,  introduced  over  the  ob- 
jections of  the  defendant 

[1,2]  It  will  be  observed  that  there  Is  not 
a  sdntilla  of  direct  evidence  connecting  tbe 
defendant  with  the  violation  of  chapter  55, 
Laws  1915,  tbe  statute  under  which  this 
prosecution  was  sought  to  be  maintained. 
This  fact  alone  Is  not  significant,  for  circum- 
stantial evidence  Is  legal  evidence,  and  If  it 
is  of  su<di  quantity  and  quality  as  to  estab- 
lish a  defendant's  guilt  tieyond  a  reasonable 
doubt,  It  will  sustain  a  conviction.  It  is  the 
rule  In  this  state,  however,  that  where  a 
conviction  Is  sought  upon  circumstantial  evi- 
dence alone,  the  circumstances  proved  must 
not  only  be  consistent  with  each  other  and 
with  the  hypothesis  of  defendants  guilt,  but 
Inccmsistent  with  any  rational  hypothesis 
other  than  his  guilt  State  v,  Cbevlgny,  48 
Mont.  382,  138  Pac.  257 ;  State  v.  Suitor,  43 
Mont  31,  114  Pac.  112,  Ann.  Cos.  1912C,  230; 
State  V.  Allen,  34  Mont  403,  87  Pac.  177. 

[3,  4]  The  statute  in  question  declares  It  to 
be  a  misdemeanor  for  any  one  to  make,  re- 
port,  record,  or  register  a  bet  upon  the  result 
of  a  contest  of  speed  of  an  animal,  and  like- 
wise makes  every  one  a  principal  offender 
who  aids  or  abets  such  unlawful  acts  by 
transmitting,  communicating,  or  transferring 
information  for  the  purpose  of  having  such 
a  bet  made,  reported,  recorded,  or  registered. 
There  Is  not  any  evidence  Indicating  tlie 
source  from  which  or  through  which  Harris 
received  tbe  Information  which  he  furnished 
to  the  bookmakers.  The  Reed  telegram  doe^ 
not  fall  under  the  ban  of  this  statute,  and 
the  answer  to  it  was  not  transmitted  by  the 
appellant  Assuming,  for  the  purpose  of  this 
appeal  only,  that  the  Slavens  message  ccm- 
toins  intbrmatlon  the  transmission  of  which 
would  constitute  a  crime,  the  record  la  bar- 
ren of  any  evidence  that  it  was  communi- 
cated by  the  def«idant  The  clerk  of  the 
Butte  Hotel  waa  not  called  as  a  witness. 
From  whom,  if  ^m  any  one,  be  received  the 
message;  wliether  such  a  message  waa  ever 


delivered  to  the  defendant  at  Kanns  CUy 
for  transmission,  or  was  ever  transmitted  by 
defendant ;  whether  tlie  message  waa  a  bom. 
fide  one  or  one  pr^red  in  Butte— are  all 
questions  1^  without  any  evidence  what- 
ever to  suggest,  their  solution.  Indeed,  Ota 
evidence  as  a  whole  does  not  do  more  than 
furnish  an  uncertain  basis  for  a  v^ue  sus- 
picion that  pos^ly  defendant  may  be  guilty, 
but  In  this  state  the  rule  is  declared  by  stt^ 
ute  "ttiat  in  criminal  cases  guilt  must  be  es- 
tablished b^ond  reasonable  doubt"  Bev. 
Codes,  18028.  A  conviction  cannot  be  found- 
ed upon  copjecture,  however  shrewd,  nor  up- 
on prcrtnblllties,  however  strong.  State  v. 
McCarthy,  36  Mont  226,  92  Pa&  521 ;  State 
V.  Tkiyior,  61  Mont  887,  153  Pac.  275. 

[t,B1  In  the  first  instance,  It  was  conpe- 
tent  for  the  state  to  show  tliat  race  track 
gambling  was  being  ctmducted  In  Butte,  the 
methods  by  which  bets  were  made  and  record- 
ed, and  the  paraphernalia  used.  This  evi- 
dence became  Immaterial,  however,  unless 
tbe  prosecution  followed  It  up  by  pnot  that 
tbe  defMidant  aided  or  abetted  sndi  unlaw- 
ful acts.  So  much  of  the  evidence  intro- 
duced upon  the  trial  of  this  ease  waa  hear^ 
say,  and  consisted  of  declarations  of  third 
parties  not  made  in  the  presence  of  the  de- 
fendant  or  any  of  Its  agents,  that  to  review 
every  error  predicated  upon  the  rulings  ad- 
mitting it  would  extend  this  opinion  to  an 
unreasonable  loigth.  It  is  altogether  Im- 
probable that  such  errors  can  occur  upon  a 
second  trial. 

[7]  During  the  course  of  tbe  trial,  counsel 
for  defendant  sought  to  have  an  exceptlMi 
entered,  but  the  court  remarked;  "Tour 
exception  Is  denied."  'It  certainly  never 
could  have  occurred  to  any  one  before  that 
an  exception  to  an  adverse  ruling  by  a  court 
Is  a  matter  of  grace  or  discretion  upon  the 
part  of  the  court  An  exertion  is  a  matter 
of  right,  and,  when  taken,  the  duty  of  the 
court  stenographer  to  enter  it  is  Imposed  by 
Law  (Rev.  Codes,  S  6375),  any  opinion  of  the 
trial  court  to  the  contrary  notwithstanding. 

[S]  Under  the  statute  In  questlcm  it  Is  not 
an  offense  to  transmit  information  concern- 
ing a  horse  race  unless  done  "for  the  purpose 
of  having  bets  or  wagers  made  or  reported 
or  recorded  or  restored."  An  instruction 
upon  this  subject  should  have  been  given,  to 
the  end  that  the  Jurors  might  receive  a  cor- 
rect impression  of  the  purpose  of  the  statute. 

[8]  With  the  exception  of  the  last  sen- 
tence, defendant's  ofCened  Instruction  lOA 
correctly  states  the  law,  but  with  that  sen- 
tence added  It  might  have  misled  tbe  Jury, 
and  for  this  reason  we  think  the  court  was 
not  in  error  In  refusing  it 

llie  Judgment  and  order  are  reversed,  and 
the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 

BRANTLY,   a   J.,   and  SANNEB, 
concur. ' 
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BOTT  T.  OAUPBELL  et  aL 

(Sapreme  Oourt  of  Onvm.  Jan.  9. 1917.) 

1.  Betobhation  of  Instbuusnto  4=946(0)— 
Etidbnoe— SurnciEnoT— MiSTABx. 

In  a  suit  to  reform  a  five-year  lease  of 
vheat  land,  one  half  of  which  the  leereee  was 
to  put  in  crop  each  year  and  the  other  half  he 
waa  to  fallow,  evidence  held  to  show  that  it  was 
agreed  by  the  parties  that  the  lessee  should  re- 
ceive a  reasonable  compensatioo  for  fallowing 
daring  the  last  summer  of  the  term  that  por- 
tion of  the  land  which  he  was  not  to  crop  that 
year,  and  that  the  provision  was  omitted  from 
the  lease  as  wWtten  by  the  scrivener,  though 
the  terms  of  the  agreement  had  been  stated  to 
falm. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Oeut  D^.  { 170;  Dee.  IKg.  ^ 
45(9).] 

Z  Beforiutioit  or  iNaiBunNTs  «=:>45^)— 
EviDiNcs  —  SumcixRCT  —  Ueetzno  or 

UlNDS. 

In  a  suit  to  reform  a  leaae  for  mistake,  evi- 
dence held  to  show  that  statements  by  the 
parties  were  not  mere  negotiations  leading  up 
to  the  making  of  the  agreement,  but  cooBtitnted 
an  agreement  on  which  the  minds  of  the  parties 
met.  and  which  by  mistake  of  the  scrivener  was 
not  set  forth  in  the  written  lease,  so  that  such 
•tatements  were  admissible  under  L.  O.  h.  6 
713,  ezdnding  parol  e^dence  varying  a  writ- 
ten instrument,  except  where  a  mistake  or  im- 
perfection of  the  writing  is  put  in  issue  by  the 
pleadings, 

[Ed.  Note.— For  other  cases,  see  Keformation 
of  Instruments,  Cent  Dig.  f  170;  Dec.  Dig. 
«»45(9).} 

8.  Rkfobiutzor  of  iHSTBtnaEnra  ^»45{2}  — 

Mtstakb— Deobeb  of  Pkoof. 
Where  one  of  the  parties  to  a  written  con- 
tract is  dead,  evidence  of  a  mistake  in  the  con- 
tract must  be  carefully  acnitinized.  and  found 
to  b«  convincing  and  to  show  clearly  the  con- 
tract and  the  existence  of  a  mutual  mistake. 

[Ed.  Note.— For  other  cases,  see  Beformation 
of  Instruments,  Cent.  Dig.  H  158,  184-lSB, 
190:   Dec.  Dig.  ^46(2).] 
4.  Landlobd  ahd  Tenant  «=>322  —  Con- 

STBUCTION  OF  LEASE— FDBNISHINO  SESD. 
In  a  written  lease  of  wheat  land  for  five 
years  which  provided  that  one  half  thereof 
should  be  put  in  crop  each  year,  and  the  other 
ball  left  fallow,  a  provision  that  the  lessee 
should  cultivate  and  summer  fallow  the  lands 
each  year,  and  would  summer  fallow  it  for  the 
last  year,  the  work  to  be  done  in  a  busbaod- 
like  nuuiner,  and  would  famish  all  seed  neces- 
sary to  BOW  the  same,  will  not  be  constraed  to 
require  the  lessee  to  fnmiah  the  seed  necessary 
to  sow  the  part  left  fallow  during  the  last  year, 
from  the  crop  on  which  he  would  get  no  bene- 
fit, bnt  only  that  he  would  fumirii  the  seed  for 
the  civop  railed  during  the  five  yean,  of  which 
he  was  to  receive  two-thirds  ana  the  lessor  one- 
third. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Gent  Dig.  H  1853.  13M,  1357;  Dec 
XMK.  «=»822.] 

In  Banc.  Appeal  from  carcoit  Goart,  Uma- 
tilla County;  G.  W.  Pbeli»B,  Judge. 

Suit  by  N.  K.  Bott  afloat  Harriet  Qamp- 
bell  and  others,  for  the  reCormatlw  of  a 
lease.  Decree  for  plaintiff  and  defendants 
appeal.  AlOrmed. 

Hie  plalntiil  In  this  suit  seeks  to  reform 
a  written  contract  From  a  decree  in  his 
CaTor  defendana  an>eAl> 


On  September  19,  1911,  Charles  H.  Camp- 
bell was  the  owner  of  1,120  acres  of  wheat 
land  In  Umatilla  county,  atoont  1,000  of 
which  were  In  cultivation,  approximately 
500  then  Id  summer  fallow,  and  about  500  in 
stubble,  from  which  a  crop  had  been  taken 
in  1911.  Plaintiff,  N.  K.  Bott  a  young  man. 
purchased  of  Mr.  Campbell  the  farming  out- 
fit ccmslsting  of  horses  and  mules,  machin- 
ery and  Implemrats,  paid  him  $6  an  acre  for 
the  work  done  In  summer  fallowing  the  600 
acres  daring  the  season  of  1011,  aggregating 
about  $8,600,  and  on  the  date  first  mention- 
ed leased  the  land  for  a  term  of  five  years 
and  until  September  19,  1910.  In  order  to 
pay  for  the  outfit  and  summer  fallow  plain- 
tiff obtained  &  loan  from  his  father,  J.  K. 
Bott  After  there  had  been  some  negotia- 
tions between  plaintiff  and  Mr.  Campbell, 
and  a  few  days  before  the  transactions  were 
completed,  Mr.  J.  K.  Bott  io  the  Interest  of 
his  son,  went  with  him  to  the  premises  of 
Mr.  Cami^lL  'Xhey  were  accompanied  by 
Mr.  A.  L.  Grover,  a  neighbor  for  whom  plain- 
tiff had  been  working  for  a  few  years. 
Charles  A.  Campbell,  a  son  of  the  lessor,  was 
about  the  place  at  the  time,  and  his  mother 
was  In  the  bouse.  Mr.  J.  K.  Bott  secured 
some  redaction  in  the  price  of  the  personal 
property,  and,  as  he  and  Grover  state,  the 
terms  of  the  lease  were  talked  over  in  their 
presence.  Plaintiff  asserts  that  the  condi- 
tions of  the  lease  as  agreed  upon  were  to  the 
effect  that  plaintiff  should  cultivate,  furnish 
seed,  plant  ^md  raise  crops  on  one  half  of 
the  wheat  land  and  summer  fallow  and  cul- 
tivate the  other  half  each  year,  alternating 
the  same,  and  pay  as  rental  one-third  of  each 
crop  delivered  In  the  sack  at  the  warehouse, 
and  that  daring  the  last  season,  that  of  1916. 
plaintiff  should  plow  or  summer  fallow  and 
cultivate  the  one-half  of  the  land  not  then  in 
crop  for  which  Charles  H.  Oampbell  agreed 
to  pay  him  the  customary  or  going  price. 
Plaintiff  further  states  that  on  the  day  the 
Lease  was  execated,  Charles  H.  Campbell, 
then  a  resident  of  Walla  Walla,  Wash.,  and 
Mr.  M.  K.  Bott,  of  Helix,  Or.,  met  In  Pen- 
dleton ;  that  they  went  to  the  otBce  of  Mr. 
Lefflngwell,  a  real  estate  and  Insurance  man, 
for  the  purpose  of  having  the  lease  drawn, 
and  Informed  him  of  the  agreement  and 
particularly  that  at  the  expiration  of  the 
lease,  if  the  place  was  left  in  summer  tallow, 
Bott  was  to  he  paid  the  customary  price  of 
the  country  for  such  work;  that  nothing 
was  said  about  seed  tor  the  crop  to  be  sown 
in  the  fall  of  1916.  The  lease,  which  Is  In 
evidence,  was  written  in  duplicate  by  Mr. 
Lettingwell,  read  to  the  parties,  and  signed 
by  them.  Plaintiff  deposited  his  copy  In  the 
First  National  Bank  across  the  street  and 
Mr.  Oampbell  took  his  copy  with  him.  Upon 
being  Informed  that  the  lease  was  executed 
Mr.  J.  K.  Bott  gave  Mr.  Campbell  a  diGck 
for  his  son  in  payment  of  the  personal  prop- 
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erty  and  fbe  cammer  Callow  then  on  tli*  land. 
No  otlwr  manorandnm  of  the  fimnlng  ontflt 
or  payment  for  the  snnuner  fallow  appears 
to  have  been  maAe,  these  matters  not  being 
mentioned  In  the  lease.  The  evidence  shows 
that  plalntUF  tot^  possession  of  the  personal 
property  and  fiurmed  the  land  as  agreed  mi* 
tU  about  the  first  of  the  year,  1916,  when  a 
dispute  arose  tn  regard  to  the  summer  fal- 
lowing of  the  land  during  the  season  of  1916 
and  the  funilahlng  of  seed  for  a  owp  to  be 
harvested  In  1917  without  pay  therefor. 
Plaintiff  then  examined  his  lease  for  the  first 
time  since  it  had  been  read  to  him.  Obarles 
H.  Campbell  died  in  December,  1911.  Mr. 
Leffingwell  Is  now  deceased. 

In  his  C(HnpIalnt  plaintiff  sets  forth  the 
agreement  as  he  claims  It  was  made.  Be 
further  alleges  that  the  Bcrivener  who  drew 
the  lease,  a  copy  of  which  Is  attached  to  the 
complaint,  "was  told  of  all  of  the  provisions 
of  said  agreement  by  both  parties  thereto, 
but"  failed  and  neglected  to  correctly  specify 
the  full  terms  thereof,  In  this,  tbat  he  failed 
to  insert  In  the  body  of  the  iostmrnait  tbat 
the  plaintiff  should  receive  the  reasonable 
market  price  for  the  woi*  performed  by 
him  in  summer  fallowing  the  half  of  the  till- 
able lands  during  the  year  1916,  and  did  In- 
advertently and  erroneously  provide  In  the 
lease  that  the  tJlalntlff  was  to  furnish  all 
necessary  eeed  to  sow  the  summer  fallow; 
that  it  was  thoroughly  and  mutually  agreed 
between  the  parties  to  the  lease  that  plaintitT 
was  to  receive  such  pay  for  such  work,  and 
that  he  was  not  to  furnish  the  seed  to  sow 
the  summer  ftUlow  during  the  tall  of  1916 ; 
that  the  lease  was  hurriedly  read  by  the 
scrivener,  and  neither  plalntlfT  nor  Charles 
Bf  <:tempbell  noticed  or  understood  that  the 
written  lease  cmttnlned  any  provldons  to 
the  contrary,  "but  both  believed  and  under- 
stood said  written  lease  contained  the  pro- 
visions so  agreed  upon.**  Plaintiff  alleges 
that  whatever  provisions  contained  therein 
are  contrary  to  the  understanding  and  agree- 
ment  so  had  between  him  and  Charles  H. 
Campbell  were  Inserted  therein  erroneously, 
Inadvertently,  without  the  knowledge,  and 
contrary  to  the  understanding,  of  both  par- 
ties, and  contrary  to  the  real  agreement  of 
lease  and  rental  made  and  entered  Into  be- 
tween them  "and  without  fault  or  negligence 
on  the  part  of  either";  that  the  defendants 
are  contending  for  a  performance  according 
to  a  literal  construction  of  the  exact  lan- 
guage used  by  the  scrivener  in  the  lease.  De- 
fendants, who  are  the  heirs  of  Charles  H. 
Campbell,  deceased,  deny  the  allegations  of 
the  complaint  as  to  any  mistake  In  writing 
the  agreement. 

Alger  Fee  and  Jas.  A.  Fee,  both  of  Pendle- 
ton, for  appellants.  Will  M.  Peterson  and 
J.  Roy  Raley,  both  of  Pendleton  (Raley  & 
Raley,  of  Pendleton,  m  the  brief),  tixe  re- 
spondent. 


BEAN,  J.  (after  stating  the  facts  as 
above).  [1]  Fn»n  a  careful  reading  of  the 
evidence  we  find,  as  did  the  learned  trial 
judge,  that  the  agreonent  was  mad*  between 
plaintiff  and  Charles  H.  Campbell  as  alleged 
In  idaintura  complaint;  that  it  was  mutual- 
ly agreed  between  the  parties  to  the  lease 
that  plaintiff  should  receive  a  reasonable 
compensattim  tot  the  wotfe  to  be  dtme  by  hira 
In  summer  fallowing  ttiat  portion  of  the  land 
which  was  not  in  crc^  during  Hie  season  of 
1916,  and  tiiat  it  was  not  agreed  nor  nnder- 
Btood  that  he  8hoifld.fumlsh  seed  to  sow  the 
summer  fallow  during  the  fall  of  1916  for 
the  1917  crop ;  tbat  by  mistake  of  the  scriv^ 
aoet  the  writing  failed  to  exmresa  the  con* 
tract  as  made.  The  terms  of  the  lease  were 
stated  to  the  plaintiff  by  ATr.  Charles  H. 
CamiAell  when  the  fwrner  was  first  at  hU 
place  for  the  purpose  of  raiting  the  land 
and  purchasing  the  persmal  property.  De* 
fendant  Charles  A.  Campbell  testified  to  the 
effect  that  he  was  present  during  the  pre- 
liminary negotiations  on  the  fnmt  pordi  and 
also  at  the  time  of  the  second  conversatloai, 
when  Mr.  J.  K.  Bott  and  Mr.  Grover  were 
there.  As  to  what  was  said  at  the  second 
meeting  about  the  lease,  he  stated : 

"The  lease  was  to  be  made  for  five  rears  and 
they  were  to  fcive  one-tliird  of  the  crop  in  the 
warehouse;  they  agreed  to  the  whole  sub- 
stance of  it** 

To  the  question:  "Was  there  anything 
said  at  that  time  about  the  terms  of  It  that 
you  recall?"  he  answered,  "No,  sir."  He 
further  stated  the  substance  of  the  conversa- 
tion about  the  equipment,  and  that  tbat  was 
the  extent  of  the  conversation  there  that 
day ;  that  he  was  present  all  the  time  when 
Bott  was  there  with  bia  faher.  On  cross- 
examination  he  testified  In  part  that  a  few 
days  before  the  lease  was  drawn  this  con- 
versation was  held — 

"around  the  place,  pert  of  It  in  the  bouse  and 
part  of  it  around  the  machine  shed  and  bam; 
they  walked  around.  Q.  Waa  there  anything 
said  about  the  eeneral  terms  of  the  lease  of  the 
farminif  lands?  A.  No,  sir.  Q.  Where  was 
that  discussed  about  the  farming  lands?  A. 
Abont  the  terms  of  the  lease.  It  was  discussed 
a  few  days  before  tbat  when  Mr.  N.  K.  Bott 
came  down  to  see  about  rentins  the  place.  Q. 
But  OQ  that  date  what  was  discusered.  or  was 
anything  said  about  the  lease  that  day?  A. 
l^ere  waa  nothing  said  about  the  lease  at  all 
that  day.  Q.  Was  onythlnc  said  at  all  about 
the  farming  lands  tbat  day  when  Mr.  Qrover  war 
there?  A.  No.  sir;  it  waa  all  abont  the  out- 
fit tbat  was  talked  abont  that  day." 

The  witness  stated  that  If  the  summer  Cal- 
low was  mentioned  It  was  sixne where  else; 
that  about  a  week  before  this  time,  when  N. 
K.  Bott  was  first  there,  the  conditions  of  the 
lease  (as  above  stated)  were  mentioned,  and 
"there  was  nothing  said  about  the  summer 
fallow ;  he  bought  the  summer  fallow  at  $7 
au  acre  and  that  Is  all  there  was  abont  It  :** 
that  the  summer  fallow  was  aa  a  list  with 
the  outfit,  600  acres  at  fS  an  actCk  He  ooo^ 
tlnued: 
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"Mj  father  said  to  him  he  sfaoald  leave  the 
IprouDd  plowed  the  last  :rear:  that  is  all  there 
was  said.  '  •  •  Q.  Was  there  anythinf;  said 
about  whether  he  was  to  get  any  pa;  for  it  or 
not?  A.  No,  sir;  there  waa  oothiiiR  said  ei- 
ther waj.  *  *  *  He  (plaintUr)  aald  he  would 

filow  the  land  the  last  year  of  the  leaae.  the 
ast  year  he  waa  there.  Q.  Did  that  meaa  all 
the  land,  be  waa  to  plow  all  the  land  the  last 
Tear,  or  did  he  say  what  he  meant?  A.  It 
waa  Dot  said  hut  it  waa  taken  for  granted  that 
he  would  plow  the  part  which  was  in  stubble. 
•  •  *  Q.  Wasn't  it  also  taken  for  Kranted, 
if  there  was  any  sommer  fallow  left  there,  a 
reaaonabte  price  was  to  be  paid  for  it?  (Ob- 
Jectioa  by  connsel  and  ralinn  by  the  court) 
Q.  Do  yon  know  whether  that  was  taken  for 
granted  or  not  from  the  coarse  of  the  conver- 
sation yoo  heard  there?  A.  I  tboUKht  it  was." 

Mrs.  Harriet  Campbell,  widow  of  the  les- 
sor, testified  to  the  conversation  on  the  front 
porch>  tbe  first  time  that  plaintlft  came  there 
to  rent  tbe  place,  and  stated:  "They  didn't 
Come  to  any  definite  conclusion  the  first  time 
ahont  all  of  the  details,  but  It  was  after- 
wards," that  she  did  not  hear  all  the  conver- 
sation between  the  parties  at  the  second 
meeting,  but  that  a  definite  bargain  was 
made  the  second  time  the  parties  were  there. 
The  only  effect  of  the  evidence  of  Mrs. 
Campbell  and  Charles  A.  Campbell  Is  that 
they  did  not  hear  tbe  agreement  as  to  the 
extra  work.  Mr.  C.  A.  Campbell  thinks  he 
was  present  all  the  time  during  the  two  con- 
versations. N.  K.  Bott  is  corroborated  by 
tbe  positive  testimony  of  J.  K.  Bott,  his  fa- 
ther, and  of  A.  L.  Grover,  a  disinterested 
witness,  to  the  effect  that  Mr.  Charles  H. 
Campbell  stated  that  when  he  came  ba<^  he 
wanted  the  summer  fallow  left  on  the  place, 
and  that  he  would  pay  the  customary  price 
for  such  work.  The  whole  proposition  ap- 
pears to  have  been  accepted  by  plaintiff  with 
that  understanding.  No  one  heard  anything 
said  about  Bott  famishing  seed  for  seeding 
the  land  after  the  lease  expired,  ^e  lease 
was  drawn  by  a  layman  who  apparently  was 
nnaccostomed  to  su<^  work  and  nnftimillar 
with  the  usual  manner  of  raising  wheat  In 
that  locality.  The  Instrument  la  a  novelty 
Id  tiiat  according  to  Its  stlpulatltms: 

The  lessee  "agrees  that  he  will  cultivate  and 
summer  fallow  the  said  lands  each  year  during 
tbe  life  of  this  contract,  and  will  sammer  fallow 
the  land  dnring  the  last  year  of  said  contract; 
the  work  to  be  done  in  a  good  jnd  husbandlike 
manner,  and  will  furnish  all  seed  aeceffsary  to 
sow  the  same,  end  that  prior  to  sowing  said 
lands  he  will  keep  the  same  free  and  dear  from 
weeda.  Said  second  party  agrees  to  cut,  thrash 
and  take  care  of  said  crop  so  grown  on  said 
lands,  In  proper  season,  and  that  he  vrill  deliver 
to  the  said  first  party,  one-third  of  tbe  grain 
so  grown  at  the  warehonse  designated  by  the 
said  first  party,  free  of  all  expense  to  the  said 
first  party,  aa  soon  aa  the  grain  is  thrashed, 
said  second  party  to  furnish  all  new  saaks  for 
all  the  grain  so  grown.   •   •   ♦  " 

It  was  well  known  that  no  crops  conid  be 
raised  during  tbe  time  tbe  land  was  in  sum- 
mer fallow;  therefore  the  parties  proceeded 
with  that  understanding.  Plaintiff  cultivat- 
.  ed  and  raised  crops  upon  about  one  half  of 
tbe  land,  and  plowed  and  summer  fallowed 
the  other  half  each  year  for  four  yearst  and 


paid  defendants  their  portion  of  the  crop* 
which  was  accepted  without  question.  Ex- 
cept for  the  last  year  of  the  term  when  <Hily 
one-half  of  the  land  would  ordinarily  be  in 
crop,  the  language  of  this  part  of  the  writ- 
ing is  ImmaterlaL  The  evidence  plainly 
shows  that  on,e  half  of  the  land  was  agreed 
to  be  summer  fallowed  and  one  half  sowed  to 
a  crop  each  year,  and  that  as  the  lease 
would  practically  expire  as  to  that  part  of 
the  laud  which  was  in  crop  in  1916,  during 
that  fall  or  one  year  before  plaintUfs  Inter- 
est in  the  other  half  would  cease,  Mr.  C&m^ 
bell  promised  to  pay  a  reasonable  price  for 
sammer  fallowing  that  portion  daring  tito 
season  of  1916. 

[2]  It  is  contended  on  behalf  of  defendants 
that  the  testimony  of  J.  K.  Bott  and  A. 
Grover  as  to  the  CMidltlons  of  the  lease  stat- 
ed by  Mr.  Campbell  is  Incompetent  to  prove 
the  actual  contract;  that  such  statements 
were  mere  n^otlatiions  leading  up  to  tbe 
making  of  the  agreement,  which  was  effected 
when  the  lease  was  signed.  However,  tbe 
testlmwy  leads  ns  to  believe  that  the  con- 
tract was  perfected  at  the  time  the  parties 
met  on  tbe  praises  when  J.  K.  Bott  and  A. 
L.  Grover  were  there,  and  they  talked  over 
and  agreed  upon  all  the  details.  The  only 
thing  remaining  was  to  reduce  the  agree- 
ment to  writing.  There  was  a  meeting  of 
tbe  minds  of  the  contracting  parties.  The 
error  in  reducing  tbe  agreement  to  wridnff 
occurred  in  the  ordinary  way,  and  without 
tbe  partictilar  fault  or  negligence  of  either 
party.  Both  appeared  to  onderatand  that  the 
written  memorandum  expressed  the  stlpala- 
tions  made  bttween  them. 

[3]  Where  one  of  the  contracting  parties  Is 
deceased,  In  order  to  reform  a  written  mem- 
orandum of  tbe  stipulations  executed  by 
them,  tbe  evfdence  should  be  carefully  scru- 
tinised, and  found  to  be  ctmvincing  and  to 
clearly  show  the  contract  as  actually  made 
by  tbe  parties,  and  that  a  mutual  mistake 
has  been  made  lb  reducing  the  agreement  to 
writing,  and  that  the  instrument  does  not  ex- 
press the  contract  as  intended.  Lehigh  Coal, 
etc,  Co.  V,  Central  R.  Co.  of  N.  J..  41  N.  J. 
fiq.  167.  8  AU.  134.  137 ;  Hawkins  v.  Doe,  60 
Or.  437,  445,  119  Pac.  754.  Ann.  Cas.  1914A. 
765.  The  testimony  in  tbe  present  case  com- 
plies with  this  rule  in  a  full  measure.  All 
agree  that  tbe  writing  in  question  ts  erro- 
neous in  respects  other  than  as  to  the  portion 
about  which  there  is  a  controversy.  It  was 
read  over  to  the  parties,  and  no  one  suspects 
that  it  was  not  correctly  read ;  therefore  no 
negligence  can  be  predicated  upon  tbe  fact 
that  the  plaintiff  did  not  read  it  himself  until 
about  four  years  afterwards. 

The  language  of  the  instrument  Is  so  gen- 
eral that  It  is  not  at  all  strange  that  it  was 
not  understood  by  the  parties.  It  shows  that 
there  was  a  special  agreement  in  regard  to 
the  summer  fallowing  to  be  done  during  the 
season  of  1916w    This  was  quite  a  large 
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amonnt  of  work,  a  season's  plowing  of  600 
acres,  and  the  writing,  In  any  erent,  should 
have  specified  at  whose  expense  It  was  to 
be  done,  Instead  of  being  left  out  As  we 
understand  the  docoment,  Instead  of  the  oral 
erldenoe  contradicting  its  terms,  it  merely 
supplies  a  portion  of  the  agreement  wbl<A 
was  not  reduced  to  writing.  The  Imperfec- 
tion of  the  instrument,  a  part  of  which  Is 
admitted,  lessens  Its  evidenttary  force  and 
value.  The  writing  is  not  the  contract.  It  is 
merely  evidence  thereof. 

It  is  inconceivable  that  N.  K.  Bott,  a  young 
man  Just  starting  on  a  business  venture  of 
five  years'  duration,  should  assent  to  doing 
exfra  plowing  and  cultivating  to  the  amount 
of  about'  $2,500  when  he  was  to  get  no  part 
of  the  crop  prepared  for,  without  talking  the 
matter  over  with  his  prospective  landlord. 
It  was  perfectly  In  keeping  with  the  nsnal 
business  methods  that  the  matter  should  be 
discussed,  just  as  Mr.  J.  K.  Bott  and  A.  L. 
Grover  testify  was  done.  They  were  both 
familiar  with  such  farming  arrangements, 
and  Mr.  Bott,  was,  no  doubt,  interested  for 
his  son;  in  fact  acted  In  his  behalf  in  mak- 
ing a  part  of  the  deal.  The  integrity  of  nei- 
ther of  these  two  men  is  auestloned.  We 
have  no  doubt  that  the  contract  was  made 
in  regard  to  the  compensation  for  the  sum- 
mer fallow  in  1916,  as  asserted  by  plaintiff 
and  these  two  witnesses,  wben  the  evidence 
Is  considered  in  the  light  of  all  the  attend- 
ing circumstances,  and  that  by  mistake  of  the 
scrivener  the  written  lease  failed  to  record 
the  agreement  as  made,  or  aa  the  parties 
thereto  Intended.  In  2  Pom.  BquL  Juris.  % 
859,  the  general  rule  Is  annonnced  as  fol- 
lows: 

"It  is  therefore  settled  tbat  In  the  suits,  when- 
ever permitted,  to  reform  a  written  iostrumeut 
«Q  the  ground  of  a  mutual  mist^e.  parol  evi- 
dence la  always  admisaible  to  establish  the  fact 
of  the  mistake,  and  in  wliat  it  consisted,  and  to 
show  how  the  writing  should  l>e  corrected  in  or- 
der to  conform  to  the  agreement  which  the  par- 
ties actually  made.  •  *  •  The  court  may 
grant  relief  upon  the  strength  of  the  verbal  evi- 
dence alone.  *  •  *  ;iiie  aatboritiea  all  re- 
quire that  the  parol  evidence  of  the  mistake  and 
of  the  alleged  modification  must  be  moat  clear 
and  convincing,  in  the  language  of  some  judg- 
es, 'the  strongest  possible,*  or  else  the  mistake 
must  be  admitted  by  the  opposite  party;  the 
resulting  proof  must  be  established  beyond  a 
reasonaUe  doubt  Courts  of  eqnl^  do  not  grant 
die  high  remedy  of  reformation  upon  a  prob- 
ability, nor  even  upon  a  mere  preponderance  of 
evidence,  but  only  upon  a  certainty  ot  the  er- 
ror." 

In  Smith  T.  Interior  Warehouse  Co.,  51 
Or.  578,  at  page  581  of  the  (pinion  (94  Pac. 
608,  509,  95  Paa  499),  it  is  stated: 

"There  can  be  no  dispute  as  to  the  law  that 
eqni^  will  entertain  jurisdiction  to  reform  a 
contract  on  the  ground  of  mistake;  but,  to  en- 
title plaintiff  to  such  relief,  the  mistake  must  be 
shown  by  satisfactory  proof,  and  that  it  was 
mutual.  Stein  v.  PbUlips.  47  Or.  645  [84  Fac. 
793]." 


When  a  mistake  or  Imperfection  of  a  writ- 
ten Instrument  Is  put  in  Issue  by  the  plead- 
ings, oral  evidence  of  the  agreement  as  ac- 
tually made  is  permissible  under  section  713, 
L.  O.  L.^  as  between  the  parties  or  their 
resentatirea  or  successors  In  Interest 

Let  us  contrast  the  clause  in  r^rd  to  the 
work  during  the  last  year  with  the  following 
specifications  found  In  the  latter  part  of  the 
lease: 

"The  party  of  the  first  part  agrees  to  furnish 
at  the  town  of  Helix  ail  posts  and  wire  neces- 
sary to  keep  the  fences  on  the  premises  in  a 
good  state  of  repair;  it  being  understood  that 
the  party  of  the  second  part  is  to  furnish  tlie 
labor  without  expense  to  the  party  of  the  first 
part" 

It  Is  ea^  to  c<m3ectare  the  reason  for  audi 
an  exact  stipulation  In  relatlOD  to  an  outlay 
of  a  very  few  dollars  and  a  little  labor  In 
r^airlng  tbe^fences  each  year  when  a  mat- 
ter of  plowing  and  cultivation  at  an  expense 
of  some  $2,500  for  a  crop  to  be  raised  after 
the  lease  would  expire  Is  condied  In  a  dozen 
words.  The  clause  In  regard  to  fencing  la 
very  conunon,  and  It  was  handy  for  an  ama- 
teur to  obtain  a  form  for  the  same,  white  it 
was  necessary  to  write  the  agreement  In  re- 
gard to  the  work  of  summer  fallowing  as  an 
original,  without  the  assistance  of  a  form. 

m  While  there  is  a  chance  for  controversy 
as  to  the  seed  for  sowing  the  land  during  the 
fall  of  1016,  from  an  examination  of  the 
agreement,  the  substance  of  which.  In  so  far 
as  it  relates  to  that  matter,  is  s^  ont  above, 
we  very  much  doubt  If  the  stipulation  sliould 
be  so  construed  as  to  require  the  lessee  to 
furnish  seed  after  the  expiration  of  the  lease. 
Taking  the  document  by  its  four  comers.  It 
is  clear  that  Bott  was  to  have  possession  of 
the  land  for  five  years  and  raise  five  crops 
thereon,  furnishing  seed  to  sow  the  same. 
Looldng  at  the  second  paragraph  quoted 
above,  we  find  that  he  agrees  to  care  for  and 
harvest  the  grain  so  grown  and  deliver  to  the 
lessor  one-third  thereof!  There  Is  Just  as 
much  room  for  contention  that  Bott  should 
have  a  portion  of  the  crop  sown  In  1916,  and 
that  the  lessor  shonld  have  only  one-third 
thereof,  as  that  the  lessee  should  be  required 
to  furnish  grain  to  seed  the  land  after  his 
term  had  expired,  for  a  crop  to  be  raised  in 
1917  in  which  he  was  not  to  share.  It  seems 
to  us,  rather,  that  the  lease  terminates  on 
September  19,  1916,  and  that  the  clause, 
"will  furnish  all  seed  necessary  to  sow  the 
same,"  means  that  the  lessee  should  furnish 
necessary  seed  for  sowing  the  lands  each 
year  during  the  five  years.  The  evidence 
clearly  shows  that  such  was  the  agreement 
Hie  finding  of  the  trial  court  amounts  to  the 
same  thing  as  the  constructitni  we  have  giv- 
en the  written  memorial. 

It  follows  that  the  decree  of  the  lower 
conrt  should  be  affirmed;  and  it  is  so  or- 
dered. 
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(n  Or.  428} 

8TATD  «  rd.  COFE^T.  County  Cleric,  t. 
HULTNOUAH  OOUNTZ  et  aL 

(Sapreme  Court  of  Oregon.    Jan.  2,  1017.) 

1.  CouHTiBS  «=»14€— LiABiUTT— Acts  or  Ov- 

FICEBS. 

Id  the  absence  of  statute,  a  county  is  ordi- 
narily not  liable  for  defaults  of  its  officers. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  g  212;  Dec.  Dig.  «=»146.] 

2.  Counties  «s>14&— Suxim  luppsuro  laX' 

B  UNTIES. 

I<av8  1915,  c.  62,  making  a  county  liable 
for  money  lost  by_  a  former  county^  derk  by 
failure  of  a  bank  in  which  he  deposited  a  liti- 
gant's funds,  should  be  strictly  construed. 

[Ed.  Note.— For  other  cases,  see  Co  untie*. 
Cent.  Dig.  S  212;  Dec.  Dig.  €=>146.] 

3.  Counties  «=:>8D  —  Otfickbs  —  Lubujtiks 
— Clebx. 

A  county  clerk  is  not  liable  for  money  which 
never  came  into  hii  possession. 

[Ed.  Note.— For  other  cases,  see  Coonties, 
CenL  Dig.  {§  118,  135,  136;  Dec.  Dig.  «=»88.] 

4.  &IA.NOAHDS  <»=»i2i—OmoEBs— Duties  and 

LlAB  ILITIES— <;lERK. 

Under  I^aws  1915,  c.  62,  directing  that  a 
county  de^  be  given  credit  for  certain  funds 
lost  by  his  predecessor,  and  directing  the  clerk 
to  return  such  funds  to  the  parties  entitled 
thereto,  Uie  clerk  cannot  comply  with  the  latter 
requinonent,  without  rendering  himself  liable, 
until  the  money  collected  is  delivered  to  him, 
and,  no  express  provision  having  been  made 
therefor  by  said  act,  mandamus  will  not  lie  to 
compel  the  county  commissioners  to  deliver  the 
funds  raised  by  taxation  to  the  county  derk. 

[Ed.  Note.— For  other  cases,  see  Mandamus* 
Cent.  Dig.  {  255;  Dec  Dig.  «»m.] 

5.  M ANDAicus  «s»10t— GxounDft— Fbbbdou  or 
Question  tbou  Doubt. 

Mandamus  will  not  lie  unless  the  ministe- 
rial duty  imposed  by  law  is  free  from  doubt. 

[Ed.  Note— £\>r  other  cases,  see  Mandamus, 
Cent  Dig.  |  133;  Dec  Dig.  «sb10.] 

Department  2.  Original  mandamus  pro- 
ceedings by  the  State,  on  the  relation  of  John 
B.  Coffey,  County  Clerk,  against  Multnomah 
Coanty  and  Rufus  C.  Holman,  W.  U.  Light- 
ner,  and  PUlo  Holbrook,  County  Commission- 
en  of  Multnomali  County.  Demurrer  to  the 
application  for  an  altemattve  writ  sustained. 

Thla  is  a  spedBl  proceeding  to  C(»npel  the 
performance  <rf  an  act  which  It  is  alleged  the 
law  enjoins  as  a  duty  resnltliig  from  an  of- 
fice. An  altematlTe  writ  of  mandamus^  Is- 
sued from  this  court,  substantially  states 
that  the  relator,  Jt^  B.  Coffey,  is  the  coanty 
derk  of  Multnomah  county.  Or.;  that  his 
predecessor  in  office,  F.  8.  Fields,  pursuant 
to  the  provisions  of  a  statute  applicable  to 
that  county,  collected  In  advance  from  par- 
ties litigant  certain  sums  of  money  on  ac- 
count of  fees,  which  when  earned  were  paid 
over  to  the  county  treasurer,  and  the  remain- 
der was  held  In  trust  for  the  depositor,  to  be 
returned  when  his  canse  was  finally  deter- 
mined, if  the  prescribed  fees  earned  for  the 
services  performed  did  not  exhaust  the  pay- 
ment exacted  (L.  O.  Ia  i  1114) ;  that  Fields 
deposited  the  mwey  so  received,  and  not 


earned  by  the  county  as  fees,  with  the  Ameri- 
can Bank  &  Trast  Company,  which  failed, 
and  by  reason  thereof  he  was  unable,  when 
his  term  of  ofice  expired,  to  deliver  to  Coffey 
$15,522.43  which  had  been  so  lef^  with  the 
bank ;  that  In  order  to  meet  the  payment  of 
such  loss  a  tax  was  duly  levied  for  that  pur- 
pose by  the  county  court  of  Multnomah  coun- 
ty, pursuant  to  the  provisions  of  an  enact- 
ment filed  in  the  office  of  the  secretary  of 
state  February  10,  1915  (Gen.  Laws  Or.  1915, 
c.  G2),  and  the  sum  of  money  stated  has  been 
collected  and  Is  now  In  the  county  treasury; 
that  on  November  — ,  1916,  the  relator  de- 
manded In  writing  of  the  defendants  Rufus 
C.  Holman,  W.  L.  Ll^tner,  and  Pbilo  Hol- 
brook, fls  members  of  and  constituting  the 
board  of  county  commissioners  of  that  county, 
that  an  order  be  passed  directing  the  Issu- 
ance of  a  warrant  on  the  general  fund  of  that 
county  payable  to  the  relator  as  county  clerk 
In  the  sum  of  $15,522.43,  to  make  good  such 
defldency,  and  to  transmit  the  command  to 
the  county  auditor  for  final  account,  but  the 
defendants  then  and  now  refuse  to  comply 
therewith,  on  the  ground  that  no  effident 
means  has  been  provided  by  law  whereby 
such  credit  could  be  allowed.  The  defend- 
ants were  required  fbrthwith  to  assemble 
as  the  board  of  county  commissioners  and 
make  the  order  so  requested,  or  In  default 
thereof  to  show,  at  a  day  and  hour  sj^edfied, 
why  they  had  not  done  so,  and  then  and 
there  to  return  the  mandate.  A  demurrer 
to  the  writ  challenges  Its  suffldency  on  the 
ground  that  it  does  not  state  facts  suffldent 
to  authorize  the  relief  demanded. 

Martin  L.  Pipes,  of  Portland  (John  B.  Cle- 
land,  of  Portland,  on  the  brief),  for  plaintiff. 
Walter  H.  Evans,  Dlst  Atty..  and  Arthur  A. 
Murphy,  Deputy  Dist.  Atty.,  both  of  Port- 
land, for  defendants. 

MOORE,  O.  J.  (after  stating  the  facts  as 
above).  The  questltm  to  be  considered  is 
whether  the  statute  referred  to  prescribes  the 
means  of  disbursing  to  the  persons  entitled 
thereto  the  moneys  so  collected  by  taxation. 
Section  1  of  the  enactment  substantially  di- 
rects the  county  court  of  Multnomah  county. 
Or.,  to  make  good  the  loss  of  $15,522.43  "by 
giving  the  present  county  clerk,  John  B.  Cof- 
fey, credit  in  his  fee  account  to  the  amount 
of  said  defidency."  Gen.  Laws  Or.  1915, 
c.  62.  The  other  parts  of  the  statute,  so  far 
as  material  herein,  read: 

"That  the  said  John  B.  Coffey  shall  pay  to 
litigants  having  funds  as  shown  by  the  records 
of  the  said  county  derk's  office  due  them  on  ac- 
count of  said  litigants'  deposit  fund,  the  full 
amount  thereof  as  the  same  shall  become  due  to 
them  under  the  existing  laws  of  the  state,  and 
shall  also  permit  papers  to  be  filed  and  charged 
against  said  several  funds  to  the  same  extent  as 
though  he  had  received  said  m<mey  in  full  from 
tlie  Baid  F.  S.  Fields."   Section  2. 

"The  auditor  and  treasurer  of  Multnomah 
county.  Oregon,  shall  give  the  said  John  B.  Cof- 
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ttj  credit  for  the  full  aDWunt  of  said  deficiency, 
and  shall  charge  against  said  amount  the  fees 
earned  b;  said  county  clerk  and  diarged  againr>t 
the  credits  on  the  records  of  his  office  which 
stood  to  the  credit  of  said  litigants  at  the  time 
the  said  F.  S.  Fields  retired  from  office.  As 
soon  as  stdd  several  items  of  litigation  have 
been  conduded  and  all  of  the  litigants  have  been 
paid  the  balance  due  them  under  the  laws  of 
the  state,  the  county  clerk  aball  pay  over  to  the 
county  treasurer  the  balance  of  the  fund  receiv- 
ed by  him  from  the  said  F.  S.  Fields."  Sec- 
tion 3. 

[1]  The  rule  Is  quite  general  that,  in  the 
absence  of  a  statute  Imposing  upon  a  county 
liability  for  the  default  of  any  of  Its  offlcers 
In  the  performance  of  a  duty  enjoined  by 
law,  a  private  party  who  suffers  injury  by 
reason  of  a  breach  of  such  duty  caniiot  main- 
tain an  action  against  the  quasi  corporation 
to  recover  the  damages  sustained.  11  Cyc. 
498.  Thus  in  Vigo  Tp.  v.  Knox  County,  111 
Ind.  170,  12  N.  E.  505,  It  was  ruled  that  a 
county  treasurer  was  not  such  an  agent  of 
the  county  as  to  render  it  liable  for  his  mis- 
appropriation of  public  funds,  in  the  absence 
of  a  statute  creating  the  responsibility.  To 
the  same  effect,  see,  also,  Cedar  Baplds,  I.  F. 
&  N.  W.  By.  Cou  T.  Cowan,  77  Iowa,  535, 
42  N.  W.  436;  State  ex  rel.  T.  Splnaejr,  166 
Ind.  2S2,  76  N.  D.  971. 

[2]  In  thie  case  at  bar  the  atatate  ^  ex- 
press terms  makes  Mnltn(Hnafa  county.  Or., 
which  Is  a  party  heret<^  liable  for  the  money 
lost  by  F.  S.  Fields,  Its  former  county  clerk, 
In  consequence  of  the  failure  of  the  banlc  in 
whtiA  he  deposited  the  litigants'  fonda  In 
referring  to  such  enactments  a  text  writer 
observes: 

"As  counties  are  not  auable  except  by  statute, 
the  mode  pointed  out  by  the  statute  most  be 
strictly  pursued."   7  B.  C  I*  966. 

The  enactment  r^ed  upcm  her^  Is  there- 
fore to  be  strictly  oonstmed. 

[S]  It  will  be  remembered  that  section  1 
of  the  statute  under  consideration  commands 
the  county  court  at  Multnomah  county.  Or., 
to  give  the  relator  credit  In  bis  te»  account 
for  an  amount  of  money  equal  to  the  de- 
ficiency mentlMied.  No  part  of  that  sum  ever 
came  into  hla  posaessbm,  and  for  that  reason 
he  is  not  legally  chargeable  therewith  or  re- 
quired to  account  therefor.  Baradtm  v. 
Coffey,  66  Or.  80. 133  Pac.  815.  To  the  same 
effect  see  Cedar  Rapids,  I.  F.  A  N.  W.  Ry. 
Co.  T,  Cowan,  supra,  where,  in  discussing  a 
right  of  action  against  a  public  officer.  It 
is  said: 

"It  is  Insisted,  on  behalf  of  appellants,  that 
ptaintifTs  only  remedy  is  by  mandiiraus  against 
the  treasurer  of  Hardin  county.  But  be  never 
received  any  of  the  money  in  controversy,  and 
is  not  liable  for  it"~citing  in  support  of  the 
langua^  quoted  the  case  (H  Minneapolis  &  St. 
L.  Railway  Ca  t.  Becket.  75  Iowa,  183,  89 
N.  W.  260. 

The  relator  herein  never  having  been  charg- 
ed with  any  of  the  money  so  lost  It  Is  diffi- 
cult to  understand  why  be  should  be  given 
credit  therefor.  It  was  evidently  the  practice 
of  bia  predeceasw  in  office  to  deport  in  a 


bank  the  litigants'  fund  when  received  and 
to  Issue  checks  to  the  pr<^>er  officer  for  sums 
of  money  as  Hiey  were  earned  the  coun^ 
as  fees  for  services  performed  by  the  county 
clerk,  and  also  to  Issue  checks  to  parties  for 
any  remainder  In  bis  possesslcm  due  them 
when  their  causes  were  finally  determined. 
A  party  to  a  suit  or  action  who  had  advanced 
sums  of  money  on  aooonnt  of  fees  was  not 
obliged,  every  time  it  became  necessary  to  file 
a  paper,  to  pay  the  prescribed  fee,  since  It 
was  charged  to  his  account  as  the  service 
was  performed,  and  he  was  not  permitted 
wholly  to  exhaust  the  money  required  to  be 
paid  beforehand  until  his  cause  was  ulti- 
mately adjudicated.  L.  O.  L.  J  1114.  By 
keeping  the  money  thus  collected  in  a  bank 
subject  to  check  the  county  clerk  had  con- 
stant control  of  the  litigants'  fund  and  could 
disburse  it  as  the  law  required.  If  the  act 
of  February  10,  1915,  had  directed  the  coun- 
ty court  of  Multnomah  county  to  cause  the 
issuance  of  a  warrant  in  favor  of  the  relator 
for  $15,522.43,  or  to  deposit  that  amount  in 
some  reputable  banK  In  Portland,  Dr.,  for 
his  account,  subject  to  check,  he  could  have 
been  legally  charged  with  the  money,  and 
might  then  have  disbursed  It  as  provided  by 
statute,  receiving  proper  credit  therefor  on 
or  l)efore  the  4tfa  day  of  each  month  upon  a 
report  thereof.   L.  O.  Ll  S  3056. 

[4]  The  demurrer  confesses  that  the  de- 
ficiency lu  the  litigants*  fund  has  been  made 
good  by  the  county  court  as  an  available  as- 
set by  levying  and  collecting  a  tax  for  that 
purpose,  and,  this  being  so,  no  mandatory 
writ  Is  necessary  to  compel  a  performance 
of  that  duty,  which  haa  already  been  dis- 
charged. Jacksonville  Sctuxd  Dlst.  r.  Crow- 
ell,  33  Or.  11,  62  Pac.  693. 

[6]  It  will  be  remembered  that  section  2  of 
the  act  In  question  required  John  B.  Coffey, 
as  county  clerk,  to  pay  litigants  baWng  funds 
as  shown  by  the  records  of  his  office  the 
full  amount  thereof  as  the  same  shall  become 
due,  and  also  to  permit  papers  to  be  filed  and 
charged  against  the  several  funds  to  the  same 
extent  as  though  he  had  received  the  money 
in  full  frmn  the  former  county  clerk.  The 
relator  cannot  comply  with  this  requirement 
without  rendering  himself  and  his  bondsmen 
liable,  until  the  sum  of  money  so  collected  has 
been  placed  at  his  disposal.  No  express  pro- 
vision therefor  has  been  made  by  the  enact- 
ment. Mandamus  will  not  He  unless  the  min- 
isterial duty  enjoined  by  law  Is  free  from 
doubt  Habersham  v.  Sears,  11  Or.  431,  5 
Pac  208,  50  Am.  Bep.  481;  Mackln  t.  Port- 
land Gas  Co.,  38  Or.  120,  61  Pac.  134,  62 
Pac.  20,  40  L.  B.  A.  596;  State  ex  reL  v. 
Malheur  County  Court,  M  Or.  610,  81  Ps-. 
368. 

The  demurrer  should  be  sustained;  and 
it  Is  so  ordered. 

BBAN,  HARBIS.  and  BENSON,  JJ., 
concur. 
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OUTOAUI/P    ADVEBTISINQ    CO.  T. 
BBOOKS  et  al. 

^prem«  Oonrt  of  Or^on.   Jan.  2.  1917.) 

BAiuairr  «sae— Contract^Ezxcutbd  Com- 

TKAOT— DAlUflBS  FOB  BBBACH. 

Where  defendant  ordered  advertising  matter 
from  plaintiff,  which  was  to  be  used  for  ooe 
jear  and  then  hdd  subject  to  plaintiff's  orders, 
the  contract  became  executed  when  the  soods 
were  delivwed  to  a  carrier  conslgoed  to  defend- 
ant, the  aame  as  In  the  case  of  a  sale,  and  de- 
fendant's refusal  thereafter  to  accept  the  goods 
did  not  render  the  contract  executor;  so  as  to 
prevent  plaintiff  (rom  recovering  the  entire  con- 
tract price  and  to  limit  his  recovery  to  damages 
merely. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent.  Dig.  SS  23.  24;  Dec.  Dig.  ^5.] 

Id  Banc.  Appeal  from  Circuit  Court,  Mart- 
oa  County;  Percy  R.  Kelly,  Judge. 
On  rehearing.   Former  opinion  adhered  to. 
For  former  oplpion,  see  158  Pac.  C17. 

Roy  F.  Shields  and  T.  A.  RInehart,  both  of 
Salem  (McNary.  Smith  &  Shields,  of  Salem, 
on  the  brief),  for  appellant  C.  E.  Roes,  of 
Silverton,  for  respondents. 

BURNETT,  J.  This  Is  the  second  hear- 
lug  of  this  case.  In  an  opinion  written  by 
Mr.  Chief  Justice  Moore  and  reported  In' 
158  Pac.  S17,  the  court  reversed  a  nonsuit, 
entered  on  motion  of  the  defendants,  and  di* 
rected  a  Judgment  to  be  rendered  by  the  cir- 
cuit court  In  favor  of  the  plaintiff.  By  their 
petition  for  rehearing  the  defendants  urged 
upon  us  that  the  findings  of  fact  showed  the 
contract  Involved  to  have  been  yet  executory 
when  the  d^endants  canceled  the  order, 
with  the  consequence  that  the  plaintiff  had 
no  cause  of  action  tot  the  stipuhted  price, 
but  was  restricted  to  an  action  for  damages 
for  the  breach  of  the  covenant  by  the  de-. 
fendants.  It  will  be  remembered  that  the 
latter  signed  and  delivered  to  the.  plaintiff 
through  its  agent  the  foUowiog  writing: 

"To  Outcault  Advertising  Co.,  608  S.  Dear- 
bom  St.,  Chicago,  111.   Order  No.  .  Date 

Oct.  13,  1913.  Ship  us  at  our  expense  aa  per 
samples  shown  your  Drug  Store  Boy  'Ad'  Serv- 
ice, to  cover  a  mriod  of  one  year,  beginning  Jan. 
1st.  1914.  This  service  to  consist  of  52  Drug 
Store  Boy  Cuts,  1  font  type.  Brooks  &  Steel- 
hammer.  We  (or  I)  agree  to  pay  you  net  cash 
monthly,  at  the  rate  of  2.10  per  week,  for  one 
year,  we  (or  I)  to  have  exdodve  right  to  use  the 
ahove  Drug  Store  Boy  'Ad'  service  in  our  city 
only,  and  to  hold  type  and  cuts  subject  to  your 
order  when  this  contract  expires.  Failure  to 
pay  any  installment  when  due  renders  full 
amount  of  this  contract  dne.  This  contract  can- 
not be  canceled.  Ship  all  at  one  time  if  possi- 
ble.   Brooks  fttSteelhammer.** 

— 41iat  the  plaintiff  accepted  this  order  Oc- 
tober 17,  191.3,  and  on  the  24tb  of  that  month 
delivered  the  goods  to  a  common  carrier 
selected  by  the  plaintiff,  consigned  to  the 
defendants  at  their  place  of  business  at  Stl- 
verton.  Or.,  but  that  before  the  goods  arriv- 
ed, they  notified  plaintiff  that  they  would  not 


receive  them,  and  that  they  bad  canceled 
and  countermanded  the  order.  It  is  agreed 
that  upon  the  arrival  of  the  chattels  at  Sil- 
verton the  defendants  refused  to  pay  the 
freight  or  have  anything  to  do  with  them. 

As  contended  by  the  defendants  one  of  the 
things  contemplated  by  the  contract  was  a 
bailment  of  the  plaintiff's  property  by  whldi 
the  defendants  were  to  use  it  for  a  period 
and  then  hold  It  subject  to  the  plaintiff's 
order.  This,  however,  does  not  change  the 
analogous  principle  governing  a  contract  for 
the  outright  sale  of  the  goods  to  the  effect 
that  the  agreement  becomes  executed  as  to 
the  seller  when  he  has  fulfilled  all  Its  con- 
dltioDs  incumbent  upon  him.  In  the  present 
Juncture  the  proposition  was  to  vest  In  the 
defendants  a  qualified  proper^  In  the  chat* 
tela  mentioned.  The  contract  was  complete 
when  the  order  of  the  defendants  to  that  ef- 
fect was  accepted  by  the  plalntifl.  It  was 
binding  at  that  time  on  both  parties.  As 
shown  in  the  former  opinion,  it  became  an 
executed  agreement  on  the  part  of  the  plain- 
tiff when  it  delivered  the  goods  to  a  common 
carrier  consigned  to  the  defendants.  Noth- 
ing DHwe  remained  for  the  plaintiff  to  do. 
It  had  complied  with  every  feature  of  its 
contract  It  is  not  apropos  to  say  that  be- 
cause the  defendants  refused  to  receive  the 
goods  no  bailment  was  created,  and  hence 
the  contract  was  yet  executory,  with  the 
result  that  the  defendants  had  a  right  to  re- 
scind the  same  subject  to  an  amercement  in 
damages  at  the  suit  of  the  plaintiff.  By  the 
same  token  the  defendants  could  say  that 
the  contract  was  yet  executory  at  any  time 
when  they  refused  to  pay  a  prescribed  In- 
stallment of  the  price,  although  they  may 
have  used  the  type  and  cuts.  The  agreement 
having  been  fully  executed  by  the  plaintiff, 
it  remained  for  the  defendants  to  carry  out 
their  part,  and  they  cannot  say  that  their 
default  In  performance,  including  the  accept- 
ance of  the  goods,  made  the  contract  still 
executory  as  to  the  plaintiff,  with  the  attend- 
ant right  of  the  defendants  to  rescind,  sub- 
ject to  damages.  It  is  true  no  bailment  en- 
sued, but  the  plaintiff  did  everything  it  could 
to  bring  about  that  result,  and  so  put  the 
contract  past  the  executory  stage.  A  case 
very  much  tike  the  one  In  hand  is  Ware 
Bros.  Co.  V.  Cortland  Cart  &  Carriage  Co., 
192  N.  Y.  439,  86  N.  E.  666,  22  L.  R.  A.  (N.  S.) 
272,  127  Am.  St  Sep.  814,  which  decides 
that: 

"The  damages  for  revocation  of  a  contract  to 
permit  an  advertisement  to  run  in  a  periodical 
for  a  year  Is  prima  fade  tiie  contract  price  for 
the  anrice.** 

In  short  the  defendants  directed  the  plain- 
tiff to  ship  the  goods,  and  promised  to  pay. 
The  plaintiff  did  ship  the  goods.  The  condu- 
sion  is  that  the  defendants  must  pay  aa  they 
stipulated.  We  adhere  to  the  former  opin- 
ion. 
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(82  Or.  414) 

SKINNER  T.  rOBNAS  et  al. 

(Supreme  Court  of  Oregon.   Dec.  27,  1916.) 

1.  Specific  Perfoemancb  <e=»46,  47  —  OiuL 
Contract— PosSESSio  N . 

It  is  possession  of  real  property,  and,  when 
any  relation  of  affinity  or  consanguinity  exists 
between  parties,  also  the  improvements  made 
upon  the  land  by  the  purchaser  pursuant  to  the 
vendor's  oral  agreement  to  sell  and  convey,  that 
takes  the  case  out  of  the  statute  of  frauds  and 
authorizes  a  court  of  equity  to  decree  a  specific 
performance. 

[Ed.  Note.— For  otiier  cases,  see  Specific  Per- 
formance, Cent  Dig.  8g  128, 132;  Dea  Dig.  «=» 
46,  47.] 

2.  SPEcmo  Perfobuanck  «=»114(2)  —  Cou- 
PLAiNT— Possession  and  Iupboveuents. 

Since  an  oral  agreement  and  its  part  per- 
formance are  the  essentials  to  be  established 
by  evidence  at  the  trial  of  a  suit  for  specific 
performance,  it  is  necessary  that  the  complaint 
therein  set  forth  the  oral  agreement  and  allege 
that  possession  was  taken  by  the  purchaser  pur- 
suant thereto,  and  that,  if  the  parties  are  relat- 
ed, the  latter  has  made  improvements  on  the 
land. 

[Ed.  Note.— For  other  cases,  see  Specific  Pei^ 
formnnce,  CeoL  Dig.  M  3S7-361;  Dec.  Dig.  ^» 
114(2).] 

8.  Pleading  €=:»402— Insufficibnct  or  Com- 
plaint—Cube  BY  RePLT. 
Where  the  complaint,  in  a  suit  for  the  spe- 
dfic  performance  of  an  oral  agreement  to  soil 
and  convey  land,  did  not  allege  that  plaintiit 
took  possession  pursuant  to  any  oral  contract 
or  otnerwise,  but  the  answer  averred  the  en- 
tr^  and  possession  by  complainant's  husband 
without  any  contract  and  without  the  knowl- 
edge and  consent  of  defendant  mortgagors,  and 
where  the  demurrer  to  the  complaint  was  over- 
ruled, plaintiff,  under  a  reply  traversing  the 
averments  of  new  matter  in  the  answer,  might 
offer  evidence  to  substantiate  the  issue  as  to  the 
making  of  the  oral  contract  for  the  purchase  of 
the  land  and  possession  and  improvements  pur- 
suant thereto. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  1343;  Dec  Dig.  «=>402.] 

4.  Sfboific  Perfobmancb  «s3l21(3)  ~  Pub- 

CHABB  BT  Wife— SUTFICIENCT  OF  EVIDENCE. 

In  a  Bait  by  a  married  woman  for  specific 
performance  of  an  oral  contract  to  sell  and 
convey  land,  evidence  held  to  establish  the  alle- 
gation of  the  complaint  that  she  was  the  pur- 
chaser under  the  contract. 

[Ed.  Note.— For  other  cases,  sea  Specific  Per- 
formance, Cent.  Dig.  |  880;  Dec.  Dig. 
m(3).] 

6.  YENDOa  AND  POBCHAms  9=»22  —  POSSES- 
SION-SELECTION. 
Where  a  purchaser  takes  possession  of  land 
by  an  indicated  boundary,  his  rigbt  to  the  prem- 
ises vests  upon  the  selection. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  g  27;  Dec  Dig.  «=»22.] 

6.  Sfscxfio  Pkbtobmance  «=»^3)  —  Oeal 

AgBEEUENV— MUTUAUTT. 
Mutuality  must  exist  when  the  aid  of  the 
court  is  invoked  to  enforce  the  rights  of  the  par- 
ties to  an  oral  contract  for  the  sale  of  land,  and 
where  a  recovery  of  the  consideration  and  the 
execution  of  a  deed  could  have  been  granted 
to  either  party  when  suit  was  b^un,  tne  oral 
contract  was  not  wanting  for  matuality. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  H  9SrM;  Dec.  Dig. 
32(3).] 


7.  Specific  Pebfobicancs    ^»12  —  Oral 
AaBEEHKifT— Estoppel. 

A  married  woman  should  not  be  dmled  spe- 
cific performance  of  an  oral  contract  to  sell  land 
because  she  permitted  her  husband  to  hold  tlie 
legal  title  In  trust  for  her,  where  defendants  did 
not  rely  aptm  the  bosband's  apparent  lega>  titie. 

[Ed.  Note.— P(H>  other  eases,  see  SpeciBe  Pm^ 
formance,  GenL  Dig.  H  28-28,  S7;  Dec^  Dig. 

*=9l2.3 

8.  doweb  $=346(2)  —  mobtgaob  —  elfiect  — 
Statute. 

Under  L.  O.  L.  S  7289,  relating  to  dower 
in  land  mortgaged  for  purchase  money,  the  fact 
that  a  married  woman  made  no  oontract,  bar- 
ring  her  inchoate  right  of  dower,  when  plain- 
tiff took  possession  and  made  improvements 
under  an  oral  contract  with  her  husband,  was 
of  no  fmnseqaence,  where  ^he  afterwards  joined 
ber  husband  In  executing  to  defradants  m  pur- 
chase-money mortgage,  as  the  foreclosure  of  that 
lien  and  a  sale  of  the  premises  under  the  decree 
concluded  all  the  estate  she  had  In  the  realty. 

[Ed.  Note.— For  other  cases,  see  Dower,  GenL 
Dig.  {S  147,  148;  Dec  Dig.  ^946(2).] 

0.  MOBTOAQBB  «=>535(3)— FOBECLOSOM-^UB- 

CHASB  BT  MOBTOAOEB— TiTLB. 
A  mortgagee,  purchasing  at  a  sheriff's  sale 
with  knowledge  of  plaintiff's  prior  equity  in 
land  as  purchaser  In  possession  under  an  oral 
agreement  with  the  mortgagor,  acquired  no 
greater  estate  than  the  mortgagor  held. 

[Ed.  Note.— For  other  casoL  see  Mortgaiest 
Gent;  Dig.  |  15S6;  Dec;  Dig.  «=>535(3)0 

In  Banc  Appeal  from  Circuit  Court* 
UmaUlIa  Coanty ;  Gilbert  W.  Phelps,  Judge. 

Suit  in  the  nature  of  a  cross-bill  In  equity 
by  Mrs.  Georgia  A.  Sliiuiier  against  Ijeroy 
W.  Furnas  and  wife  and  others,  defended 
only  by  the  named  defendants.  Decree  for 
plaintiff,  and  the  named  defendants  iwpeaL 
Decree  affirmed. 

This  Is  a  suit  by  Mrs.  Georgia  A.  Skinner 
against  Leroy  Furnas  and  Grace  M.,  tals  wifit, 
J.  H.  field  and  Gwerleve,  bis  wife,  and  the 
Umatilla  Project  Orchard  Lands  Company,  a 
corporation,  to  enforce  the  specific  perform- 
ance of  an  oral  agreemeDt  to  convey  real 
property,  Mr.  Furnas,  being  tlie  owner  In 
fee  of  the  soatbwest  quarter  of  the  nortli* 
west  quarter  of  section  11,  In  township  4 
north,  range  28  east  of  the  Willamette  meridi- 
an, near  Hermlston,  Or.,  on  October  1,  1910, 
with  his  wife  conveyed  such  tract  of  land  and 
other  real  property,  containing  in  all  320 
acres,  to  Mr.  Beid,  who  was  to  discharge  a 
mortgage  of  $2,500  on  the  premises.  The 
latter  paid  a  substantial  part  of  tbe  consid- 
eration, and  eridenced  the  remainder  by  three 
proml.ssory  notes  of  $10,000  each,  respective- 
ly maturing  on  the  1st  day  of  October  each 
year  thereafter,  with  interest  at  7  per  cent, 
from  date,  and  to  secure  the  payment  there- 
of be  and  bis  wife  at  the  same'  time  executed 
to  Mr.  and  Mrs.  Furnas  a  mortgage  of  the 
entire  property.  Alwut  November  1,  1910, 
at  the  solicitation  of  W.  H.  Skinner,  the 
plalntlGt's  husband,  Reld,  in  consideration 
of  $450,  to  be  paid  when  a  deed  was  executed, 
agreed  to  sell  and  convey  a  strip  of  land  out 
of  the  southeast  corner  of  the  40-acre  tract. 
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particularly  described,  possession  of  -which 
small  piece  was  taken,  a  house  built  thereon, 
aud  other  improvements  were  made  thereto, 
co&tiug  about  $4,500.  Reid  and  his  wife 
thereafter  executed  to  the  Umatilla  Project 
Orchard  Lands  Company,  a  corporation,  a 
Quitclaim  deed  of  all  their  interest  in  and 
to  the  northwest  quarter  of  section  11,  In 
the  township  and  range  mentioned.  Default 
was  made  In  the  payment  of  the  promissory 
notes,  whereupon  the  mortgage  securing  them 
was  foreclosed,  in  which  suit,  with  others, 
Mr.  Skinner,  but  not  his  wife,  was  made  a 
party  defendant.  At  a  sale  under  the  decree 
Furnas  and  his  wife,  on  February  14,  1914, 
became  the  purchasers  for  the  amount  of  the 
aebt,  costs,  etc  They,  on  March  27,  1915, 
commenced  an  action  against  Mr.  Skinner 
alone,  to  recover  the  possession  of  the  small 
tract  on  which  the  house  was  built.  He  filed 
an  answer  In  that  action,  denying  the  aver- 
ments of  the  complaint,  and  for  a  separate 
defense  alleging  that  he  was  not  then,  nor 
had  he  ever  been,  in  possession  of  the  de- 
manded premises,  nor  did  he  claim  any  title 
or  Interest  therein  or  right  thereto.  The 
reply  put  in  Issue  the  allegations  of  new  mat- 
ter in  the  answer,  and  the  cause,  being  tried, 
resulted  in  a  verdict  and  judgment  lu  favor 
of  Mr.  Skinner,  which  determination  has  be- 
come flnaL  Thereafter  Furnas  and  his  wife 
commenced  against  Skianer  another  action, 
In  which  his  wife  was  joined,  to  recover  pos- 
session of  the  small  tract.  An  answer  tiav- 
ing  iieen  filed  In  that  action,  Mrs.  Skinner, 
as  plaintiff,  commenced  this  suit  in  the  na- 
ture of  a  cross-bill  in  equity,  setting  forth 
the  facts  hereinbefore  stated,  and  averring 
that  about  November  1,  1910,  she  "purchased 
from  said  J.  H.  Reid"  a  tract  of  land,  begin- 
ning at  a  point  where  the  north  line  of  Kldge- 
way  street  In  the  town  of  Hermiston  Inter- 
sects the  east  boundary  of  the  southwest 
'quarter  of  the  northwest  quarter  of  section 
11,  township  4  north,  range  28  east,  and 
running  thence  north  200  feet,  thence  west 
180  feet,  tbence  south  200  feet,  to  the  north 
line  of  RIdgeway  street,  and  thence  east  180 
feet  to  the  place  of  be^nnlng.  "That  there- 
upon the  plaintiff  entered  into  the  Immediate 
possession  of  the  said  piece  or  parcel  of  land, 
aud  has  ever  since  remained  In  the  quiet, 
peaceable  and  undisturbed  possession  there- 
of." The  complaint  details  the  Improvements 
so  made  upon  the  premises,  and  avers: 

"That  thereafter  plaintiff  learned  defendant 
Beld  could  not  make  plaintiff  a  good  and  suffi- 
cient deed  of  conveyance,  and  this  plaintiff  caus- 
ed the  said  Grace  M.  Furnas  and  the  said  Lcroy 
W.  Pumaa  to  be  notified  of  the  purchase  of  the 
said  tract  of  land  from  the  said  J.  H.  Reid, 
and  that  the  purchase  price  had  not  been  paid." 

That  the  Umatilla  Project  Orchard  Lands 
Company  secured  its  deed  with  knowledge  of 
the  plalntifTs  possession  of  a  small  part  of  its 
land  and  of  her  rights  thereto,  and  that  Fur- 
nas and  wife,  upon  the  sale  of  the  entire 
lands  under  the  decree  of  foreclosure,  took 
the  naked  legal  title  of  the  disputed  tract 


with  knowledge  that  the  plaintiff  was  In  the 
possession  thereof  and  had  placed  valuable . 
and  permanent  Improvements  thereon.  With 
the  filing  of  the  complaint  herein  the  plain- 
tiff deposited  with  the  clerk  of  the  trial  court ' 
$450  and  Interest  at  7  per  cent  per  annum 
from  November  1,  1910,  amounting  to  $015, 
for  the  benefit  of  the  persons  who  might  be 
entitled  thereto. 

The  defendants  Reid  and  his  wife  and  the 
Umatilla  Project  Orchard  Lands  Company, 
having  been)  du\y  served  with  process  in 
this  suit,  each  failed  to  appear  or  answer. 
The  defendants  Furnas  and  his  wife  demur- 
red to  the  complaint  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  suit.  The  demurrer  was  overruled, 
whereupon  they,  alone  answering,  denied 
the  material  averments  of  the  complaint, 
and  for  a  further  defense  alleged  that  about 
January  1,  1911,  Mr.  Skinner  sought  to  en- 
ter Into  an  agreement  with  Mr.  Reid  to  pur- 
chase a  small  tract  of  land ;  that  they  could 
not  concur  In  the  boundaries  nor  as  to  the 
purchase  price,  and  thereupon  Skinner  t)egan 
the  erection  of  the  dwelling  and  the  making 
of  the  Improvements — 

"without  any  contract  or  agreement  with  the 
said  J.  E.  Reid  *  *  «  and  without  the 
knowledge  or  consent  of  these  defendants  or  ei- 
ther of  them.  •  •  •  That  the  said  plaintiff 
never  at  any  time  had  the  sole  possession  or  sole 
occupancy  of  the  said  premises,  or  any  part 
thereof,  and  never  expended  an^  moneys  or  plac- 
ed any  improvements  upon  said  tract  of  land, 
nor  performed  anything  with  respect  theret(^ 
except  to  reside  in  said  house  as  the  wife  of  the 
said  W.  H.  Skinner." 

The  reply  put  In  issue  the  averments  of 
new  matter  in  the  answer,  and  further  al- 
leged that  Furnas  and  his  wife  ought  to  be 
estopped  to  aver  or  prove  that  Mr.  Skinner 
claimed  to  be  the  owner  of  the  demanded 
premises,  for  that  the  judgment  rendered  In 
his  favor  in  the  first  ejectment  action  had 
conclusively  determined  the  matter  to  the 
contrary.  The  cause  was  thereupon  tried, 
resulting  in  a  decree  as  prayed  for  in  the 
complaint,  awarding  the  money  so  deposited 
to  Furnas  and  his  wife,  and  requiring  them, 
within  30  days,  to  execute  to  Mrs.  Skinner  a 
good  and  sufficient  deed  of  the  premises,  and 
that  in  default  thereof  the  decree  stand  as 
and  for  a  conveyance  of  the  tract  of  land  in 
dispute.  From  this  decree  Mr.  and  Mrs. 
Furnas  appeal. 

J.  H.  Raley,  of  Pendleton  (Raley  &  Raley, 
of  Pendleton,  on  the  brief),  for  appellants. 
Jas.  A.  Fee  and  Alger  Fee,  both  of  Pendle- 
ton, for  respondent. 

MOORE,  C.  3.  (after  stating  the  facts  as 
above).  Invoking  the  doctrine  announced  in 
Barrett  v.  Schleich,  37  Or.  613,  617,  62  Pat 
792,  where  It  is  said: 

"Hie  parol  agreement  to  convey  real  property 
is  tbe  foundation,  and  the  part  performance 
thereof  by  the  purchaser  is  the  superstructure, 
which,  considered  as  a  unity,  authorizes  a  court 
of  equity  specifically  to  enforce  the  contract" 
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»lt  ts  maintained  by  appellants*  counsel  tbat, 
the  complaint  having  failed  to  aver  that  a 
parol  agreement  to  purchase  the  tract  of 
land  was  ever  consummated,  or  that  pursuant 
to  the  terms  of  any  contract  possession  of  the 
premises  was  taken  and  Improvements  were 
made,  the  Inlttntory  pleading  does  not  state 
facts  sufficient  to  constitute  a  cause  of  suit, 
and,  this  being  so,  an  error  was  committed  in 
overruling  the  demurrer  Interposed  on  that 
ground,  which  mistake  was  not  cured  by 
answering  over.  It  Is  argued  by  plalntlfTs 
counsel  that  the  use  of  the  word  "purchase" 
In  the  primary  pleading  Implies  the  consum- 
mation of  an  agreement  by  the  vendor  to  sell, 
and  the  purchaser  to  buy,  property,  and  that 
having  alleged  a  purchase  of  the  land,  and 
"that  thereupon  the  platDtUf  entered  Into  the 
immediate  possession"  thereof,  reasonably 
shows  tbat  possession  was  taken  pursuant  to 
the  terms  of  the  contract,  and,  such  being 
the  case,  the  complaint  Is  sufficient  In  these 
particulars.  In  support  of  the  legal  principle 
thus  asserted  reliance  is  placed  upon  the  case 
of  Cautwell  T.  Barker,  62  Or.  12,  124  Pac. 
264,  where  In  a  statement  of  the  facts  Involv- 
ed it  is  said: 

"On  July  14,  1911,  plaintiff  commenced  this 
suit  against  Barker  ana  wife  to  compel  specific 
perform,ince  of  a  contract  of  sale  of  certain 
town  lots,  fllleging  that  iu  October,  1907,  dcfcnd- 
ants,  by  a  verbal  contract,  sold  to  plaintiff  lots 
5  and  6,  In  block  30.  of  Condon  and  Cornish's 
addition  to  Condon,  Or.,  for  the  agreed  price  of 
$800;  that,  immediately  upon  the  purchase, 
plaintiff  entered  into  possession  of  the  lots  and 
expended  $230  in  erecting  an  additional  build- 
ing tbereon;  and  that  he  has  remained  in  exclu- 
sive possession  as  owner  thereof,"  eta 

An  examination  of  the  printed  abstract  In 
that  case  shows  that  paragraiA  2  of  the  com- 
plaint reads: 

"That  on  or  about  the  month  of  October,  1907, 
the  defendants  W.  L.  Barker  and  Annie  L. 
Barber,  by  a  verbal  contract  of  the  last-named 
date,  sold  and  delivered  possession  of  the  above- 
described  premises  (referring  to  the  preceding 

Saragraph  of  the  complaint)  to  the  plaintiff 
erein,  under  said  contract,  and  he,  the  plaintiff, 
has  continued  in  possession  of  said  premises 
from  that  time  nntii  the  present,  and  has  made 
Talual>Ie  improvements  thereon,  and  has  ever 
since  lield  possession  as  the  exclusive  owner  of 
said  property."    277  Or.  Briefs,  118. 

It  will  thus  be  seen  the  complaint  in  the 
cause  mentioned  substantially  alleges  that 
possession  of  the  lots  was  delivered  by  the 
defendants  to  the  plaintUT  pursuant  to  the 
terms  of  the  oral  agreement.  An  examination 
of  the  statement  of  facts  in  the  case  relied 
upon  will  show  that  the  excerpt  hereinbefore 
set  forth  is  not  indicated  In  that  opinion  by 
quotation  marks. 

[1]  It  is  possession  of  real  property,  and, 
when  any  relation  of  affinity  or  consanguini- 
ty exists  between  the  parties,  also  the  Im- 
provements made  upon  the  land  by  the  pur- 
chaser, pursuant  to  the  terms  of  an  oral 
agreement  with  the  vendor  to  sell  and  convey 
the  premises,  tbat  takes  the  case  out  of  the 
statute  of  frauds  and  authorizes  a  court  of 
equity,  in  a  suit  instituted  for  that  purpose, 


to  decree  a  qwdfle  performance  of  the  coo- 
tract. 

[2]  Since  the  agreement  and  Its  part  per* 
formance  are  the  essential  prerequisites  to 
be  established  by  evidence  at  the  trial,  it 
Is  necessary  to  the  maintenance  ot  a  salt  of 
this  kind  that  the  complaint  should  set  forth 
the  oral  contract,  t^nd  also  all^e  that  pursu- 
ant to  its  terms  possession  of  the  premises  was 
taken  by  the  purchaser,  and.  If  the  parties 
are  related,  that  the  latter  has  made  improve' 
menta  upon  the  land.  Barrett  v.  Schleich,  37 
Or.  613,  62  Pac.  792;  Zeuske  v.  Zeuske,  62  Or. 
46,  124  Pac.  203 ;  Thayer  v.  Thayer,  69  Or. 
138,  138  Pac.  478.  A  tenant  in  possession  of 
real  property  under  a  written  lease,  which 
grants  him  a  privilege  to  purchase  the  prem- 
ises, may,  when  the  option  Is  accepted  within 
the  time  and  upon  the  terms  spedfled,  main- 
tain a  suit  for  spe<^flc  performance  of  the 
contract  without  change  of  possession.  House 
V.  Jackson,  24  Or.  89,  32  Pac.  1027 ;  MerrlU 
V.  Hexter,  52  Or.  138,  94  Pac.  072,  96  Pac.  865. 
In  these  Instances  It  was  the  writing  that 
took  the  cases  out  of  the  statute  of  frauds. 

In  Aitkin's  Heirs  v.  Young,  12  Pa.  15,  24, 
in  speaking  of  the  acts  of  part  performance 
which  win  take  an  oral  agreement  relating  to 
land  out  of  the  statute  of  frauds,  Mr.  Justice 
Rogers  remarks: 

"That  in  order  to  constitute  a  good  title  by 
parol  the  possession  -must  be  contemporaneoos 
with,  or  immtxliately  consequent  on,  the  coo- 
tract,  and  in  pursuance  oC  it,  and  that  these 
facts  must  be  established  by  clear,  precise,  and 
satisfactory  evidence." 

The  Importance  of  taking  possession  of 
real  property,  porsuant  to  the  terms  of  an 
oral  agreement  to  sell  and  convey  land*  Is 
iUustrated  by  the  decision  in  Roberta  r. 
Templetm,  48  Or.  6S,  80  Pac.  481.  See.  also, 
the  very  attended  notes  to  this  case  In  3  L. 
B.  A.  (N.  8.)  790. 

[t]  In  the  caw  at  bar  the  cmnplalnt  does 
not  allege  that  the  plaintUT  took  poesesston 
of  the  dwanded  premises  porsuant  to  the 
terms  of  any  agreement  oral  or  otherwise^ 

It  will  be  kept  iu  mind,  however,  that  the 
answer  substantially  avers  the  u^zy  upon 
and  possession  of  the  land  by  W.  H.  Sklnnw 
were  taken  and  held  without  any  contract  w 
agreement  with  Hr.  Beid  or  any  one  for  the 
purchase  of  the  land,  and  without  the  knowl- 
edge or  consent  of  either  Mr.  or  Mrs.  Furnas, 
which  allegation  was  controverted  by  the 
reply.  After  the  demurrer  was  ovenmled, 
the  allegations  of  the  answer  hereinb^ore 
quoted  gave  the  plaintiff  by  her  reply  the 
opportunity  to  offer  evidence  to  substantiate 
the  issue  as  to  the  making  of  the  oral  con- 
tract with  Reld  for  the  purchase  of  the  tract 
of  land,  and  that  pursuant  to  the  terms  of 
that  Bgreemeut  possession  of  the  premises 
was  taken  and  Improvements  thereon  were 
made.  If  the  controversy  raised  by  the  re- 
ply had  been  stated  as  new  matter  In  that 
pleading  and  not  as  a  denial  of  the  aver- 
ments of  the  answer,  there  would  have  bew 
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no  departure,  but  a  mere  enlargeiaeDt  of  tbe 
arernieDts  of  tlie  complaint.  Mayes  v.  Ste- 
phens, 38  Or.  512,  63  Pac.  760,  M  Pac.  319 ; 
Crown  Cycle  Co.  t.  Brown,  39  Or.  285,  64 
Pac.  451;  Kleman  v.  Kratz,  42  Or.  474,  69 
Pac.  1027,  70  Pa&  506 ;  Zorn  v.  I^Tesley,  44 
Or.  501,  75  Paa  10S7;  Pioneer  Hardware 
Co.  V.  Farrln,  55  Or.  690,  107  Pac.  456.  If, 
therefore,  the  aTerments  of  the  complaint 
are  Insufficient  In  the  respects  mentioned, 
the  new  matter  in  the  answer  waived  the 
defects  in  these  particulara 

[4]  It  Is  maintained  that  the  testimony  re- 
ceived was  insufficient  to  establish  the  alle- 
gations of  the  complaint  that  Mra.  Sbinncr 
was  the  purchaser  of  the  tract  of  land  under 
the  oral  contract  to  conmy,  and,  this  being 
so,  an  error  was  committed  In  decreeing  her 
the  relief  sought  Evidence  of  many  circum- 
stances was  given  by  defendants'  counsel 
tending  to  prove  that  Mr.  Skinner  was 
named  as  the  grantee  in  several  conveyances 
of  real  property  as  to  which  deeds  his  wife 
testified  he  held  the  legal  title  In  trust  for 
her,  which  sworn  declarations  are  corrob- 
orated by  the  testimony  of  her  husband. 
Thus  it  appears  he  owned  In  bis  own  right 
an  undivided  one-fourth  of  a  part  of  the 
town  site  of  Hermiston,  Or.,  and  also  held 
the  legal  title  to  an  equal  interest  In  the 
same  real  proper^  in  trust  for  his  wife.  It 
also  appears  that  at  a  school  meeting,  held 
In  that  town,  at  which  assembly  there  was 
qtilte  a  rivalry  between  different  sections  of 
the  district  respecting  local  matters,  Mrs. 
Skinner's  right  to  vote  was  challenged  on 
the  ground  that  she  was  not  a  guallfled  elec- 
tor, but  upon  Mr.  Skinner's  declaration  that 
die  was  the  equitable  owner  of  an  interest 
in  the  town  idte  she  was  allowed  to  rote. 
Mr.  Skinner  was  also  named  as  the  grantee 
Id  a  conveyance  of  land  which  was  exdiang- 
ed  for  lumber  that  was  used  in  buUdlng  the 
house  on  Uie  disputed  premlsest  but  he  testi- 
fied tliat  as  to  such  premises  he  held  the  le- 
gal title  in  trust  for  his  wife.  One  clrcum- 
stance  seems  to  discredit  hia  testimony,  and 
that  la  the  new  house  was  Insured  in  his 
name.  In  eKplalning  this  matter,  however, 
be  states  upon  oath  that  the  policy  was  thus 
isnied  by  mistake  of  the  agent 

The  testimony  shows  that  Mrs.  Skinner 
owned  a  desert  land  claim  near  Hermiston, 
-which  right  she  sold,  expecting  to  use  the 
money  as  it  matured  under  the  terms  of  the 
agreement  in  completing  the  new  house  and 
improving  the  tract  of  land  she  had  agreed 
to  purchase.  She  was  disappointed  In  the 
collection  of  the  money  thus  due  her  and 
was  obliged  to  resort  to  expedients  in  order 
to  meet  the  payment  of  her  obligations. 
She  with  her  husband  borrowed  from  the 
Hermiston  Bank  &  Trust  Company  $2,750 
and  (1,456,  respectively,  pursuant  to  an 
agreement  that,  Lt  demanded,  «he  would 
give  as  securitj  a  mortgage  of  ber  desert 

md  ^'I'^i"^, 


J.  H.  Reld,  having  testified  that  $450  waa 
agreed  upon  as  the  consideration  to  be  paid 
for  the  tract  of  land  desired,  and  that  prior 
to  concluding  the  bargain  therefor  be  walk- 
ed over  the  premises  with  the  plalntifCs  bus- 
band,  was  asked: 

"Didn't  Bir.  Skinner  state  to  yon  at  the  time 
of  that  purchase,  Mr.  Reld,  that  the  land  was 
being  purchased  as  a  home  for  Mrs.  Skinner, 
and  the  lots- must  be  satisfactory  to  her,  <w 
words  to  that  eCfect?" 

The  witness  answered:  "Tes,  sir."  Not- 
withstanding the  circumstances  adverted  to, 
it  is  believed  Mr.  Skinner  was  acting  as  the 
agent  of  his  wife,  and  not  on  his  own  ac- 
count, when  he  negotiated  with  Mr.  Reld,  the 
then  owner  of  the  entire  lands,  for  the  pur- 
chase of  the  small  tract ;  that  she  then  had 
reason  to  believe,  and  did  believe,  that  from 
the  proceeds  of  the  sale  of  her  desert  claim 
she  would  receive  a  sufficient  sum  of  money 
with  which  to  pay  for  the  land  In  question 
and  to  put  up  the  bulldinga  and  make  Im- 
provements thereon. 

[6]  It  is  insisted  that  no  agre«nent  was 
reached  respecting  the  boundaries  of  the 
land  Reld  was  to  tell  and  convey,  and  hence 
an  error  was  committed  in  granting  the  re- 
lief decreed.  The  testimony  shows  that 
prior  to  concluding  the  oral  agreement  Mr. 
Reld  w^  to  the  southeast  corner  of  .the 
small  tract  desired,  and  pointed  out  the  par- 
ticular land  ^  Involved,  one  boundary  of 
which  might  'possibly  be  shortened  to  coin- 
cide with  the  line  of  an  alley  when  the  larger 
premises  were  surveyed  and  platted  Into  lots 
and  blocks,  which  has  never  been  done.  It 
also  appears  that  with  his  knowledge  and 
consent  Mrs.  Skinner  took  possession  of  the 
parcel  of  land  so  indicated,  and  improved  It 
to  the  extent  of  the  boundaries  thus  designat- 
ed. When,  under  such  circumstances,  the 
purchaser  takes  possession  of  land  by  an  in- 
dicated boundary,  bis  right  to  the  premises 
vests  upon  the  selection,  1  Dembltz,  Liand 
TiUes,  36;  Richards  v.  Snider,  11  Or.  197,  3 
Pac.  177;  Gulllaume  v.  K.  S.  D.  Land  Co., 
48  Or.  400,  86  Pac.  883,  88  Pac  586;  Purinto* 
T.  Northern  111.  R.  Co.,  46  IlL  297.  No  er- 
ror was  committed  In  this  respect 

[I]  It  is  maintained  that  the  alleged  oral 
agreonent  was  not  mutual,  and  for  that  rea- 
son an  error  was  committed  In  decreeing 
specific  performance.  In  Brown  v.  Munger, 
42  Minn.  482,  44  N.  W.  519,  a  beadnote  on 
this  subject  reads: 

"In  order  that  speciSc  performance  of  an 
agreement  for  the  sale,  ezchsnge,  or  conveyance 
of  land  be  decreed,  it  is  not  absolutely  essential 
that  there  be  mutuality  of  remedy  ab  initto. 
But  the  mutual  enforcement  of  the  contract 
should  be  practicable  when  spedfic  performance 
is  adjudged.  The  court  should  then  be  able  to 
enforce  by  its  decree  all  of  the  terms,  in  prtesen- 
ti;  should  have  the  power  to  supervise  the  per- 
formance of  the  contract  by  each  ct  the  parties, 
and  in  all  of  Its  parts." 

Another  part  of  a  beadnote  to  that  case  la 

as  follows: 

"The  legal  principle  that  contracts  must  be 
mutual  does  not  mean  that  eadi  party  must  be 
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entitled  to  &e  same  remed;  for  a  breach  by  the 
other.  l%ere  must  be  mutuality  of  obligatiotii 
but  not  necesaarily  mutualil7  of  remedy. ''^ 

See,  also,  House  v.  Jackson,  24  Or.  89,  32 
Pac.  1027;  Cooper  v.  Thomason,  30  Or.  161, 
45  Pac  296;  West  v.  Washington  Ry.  Co., 
49  Or.  436,  90  Pac.  666.  Mutuality  must  ex- 
ist when  the  aid  of  a  court  Is  Invoked  to 
protect  and  enforce  the  rights  of  the  parties 
by  Its  decree;  and,  as  a  recovery  of  the  con- 
sideration and  the  execution  of  a  deed  could 
have  been  granted  to  either  party  when  this 
suit  was  Instituted,  the  oral  coutract  waa 
sufficient  In  this  particular. 

[7}  Neither  Mr.  nor  Mrs.  Furaaa,  relying 
upon  Mr.  Skinner's  apparent  legal  title  tn  or 
to  the  real  property  which  be  asserts  he  held 
in  trust  for  his  wife,  permitted  him  to  be- 
come a  debtor  upon  faith  in  such  credit,  and, 
this  being  so,  Mrs.  Skinner  should  not  be 
denied  an  exercise  of  her  legal  right  to  spe- 
dflc  performance  of  the  oral  contract  to  con- 
vey the  land,  because  she  bad  such  confidence 
in  her  husband  as  to  allow  him  to  hold  In 
trust  for  her  the  legal  title  to  ber  property. 

[S]  No  contract  appears  to  have  been  made 
with  Mrs.  Reid,  whereby  ber  Inchoate  right 
of  dower  to  the  land  involved  In  this  suit 
was  barred  when  Mrs.  Skinner  took  posses- 
sion of  the  premises  and  made  such  valu- 
able and  permanent  improvements  thereon. 
Any  failure  In  this  respect,  however,  la  now 
of  no  consequence,  for,  Mrs.  Reid  having 
Joined  her  husband  in  executing  to  Mr.  and 
Mrs.  Furnas  a  purchase-money  mortgage,  the 
foreclosure  of  that  lien  and  the  sale  of  the 
premises  under  the  decree  effectually  conclud- 
ed all  possible  estate  Mrs.  Reid  had  In  the 
real  property.  L.  O.  L.  {  7289;  14  Cyc.  952; 
Mansfield  v.  Hodgdon,  147  Mass.  304, 17  N.  E. 
644. 

[9}  Mr.  and  Mrs.  Furnas,  the  purchasers  at 
the  sheriff's  sale,  though  they  may  have  been 
restored  to  their  original  estates  as  to  all 
the  land,  except  the  small  tract,  took,  as  to 
the  latter  strip,  only  the  naked  legal  title. 
May  V.  Emerson,  52  Or,  262,  06  Pac.  454,  16 
Ann.  Cas.  1129;  Gantwell  v.  Barker,  62  Or. 
12,  124  Pac.  264.  They  took  with  knowledge 
of  the  plaintiff's  equity,  and  hence  acquired 
no  greater  estate  than  Reid  held.  Dimmlck 
T.  Rosenfeld,  34  Or.  101.  65  Pac.  100;  Jen- 
nings T.  Lentz,  60  Or.  483,  93  Pac.  327,  29 
L.  R.  A.  (N.  S.)  584;  Smith  t.  Farmers'  & 
Merchants'  Kat  Bank.  67  Or.  82,  110  Pac. 
410. 

The  Hen  created  the  mortgage  of  the 
Mitlre  320  acres,  executed  by  Mr.  and  Mrs. 
Furnas  to  secure  the  payment  of  ¥2,600,  for 
water  rights  appurtenant  to  the  premises, 
was  not  disturbed  by  the  decree  rendered 
her^n.  nor  could  It  have  been,  for  that  mort- 
gagee was  not  made  a  party  to  this  suit 
If,  however,  Mrs.  Skinner  is  compelled  to  pay 
any  part  of  that  sum,  she  can  be  subrogated 
and  enforce  the  lien  against  the  remainder  of 


the  land,  after  a  merger  as  to  her  separate 

tract. 

A  careful  examination  of  the  testimony 
leads  to  the  conclusloo  that  the  decree  should 
be  affirmed;  and  it  Is  so  ordered. 


(82  Or.  4») 

FIRST  NAT.  BANK  OF  PORTLAND  t. 
C0UBTRI6HT  et  aL 

(Supreme  Court  of  Oregon.    Dec.  27,  1916.) 

1.  Fraddulent    Convetancbs  <8=>277(2)— 
Bdbden  of  Pboof. 

Where  a  debtor  conveys  sobetantially  all 
his  estate  to  a  near  relative,  ostensibly  to  sat- 
isfy his  debt  to  the  latter,  in  a  suit  by  credi- 
tors to  set  aside  a  deed  for  fraud,  the  grantee 
must  establish  clearly  tiiat  there  was  a  vain- 
able  consideratitm  therefor. 

[Ed.  Note^^For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |  813;  Dec  Dig.  <8=> 

2.  IKTEBEST  «»59(1)— GOICPOUIXON— FAB- 
TIAL  PaTMENTS. 

'J.  he  rule  Cor  casting  interest,  where  partial 
payments  have  beeu  made,  is  to  apply  the  paj- 
meut,  in  tbe  first  place,  to  the  discuarge  of  the 
interest  then  due.  if  the  payment  exceeds  tlie 
interest,  the  surplus  goes  towards  diacbaiging 
the  principal,  and  the  subsequent  interest  is  to 
be  computed  on  a  balance  of  principal  remain- 
log  due.  If  tbe  payment  be  less  than  tbe  in- 
terest, the  surplus  of  the  interest  must  not  be 
taken  to  augment  tbe  principal;  but  interest 
continues  on  the  former  principal  until  tbe  pe- 
riod when  the  payments,  taken  together,  ex- 
ceed the  interest  due,  and  then  tbe  surplus  is  to 
be  applied  towards  disdiarging  the  principal, 
and  intereat  is  to  be  computed  on  the  balance  as 
aforesaid. 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent  Dig.  fi  132;  Dec  Dig.  «s>69a).] 

3.  MOBTGAOBS  «=>7— TbUST  DKED. 

Where  land  is  transferred  to  a  trustee  to 
secure  a  loan  from  a  iMink,  it  is  to  t>e  treated 
as  a  mortgage,  and  foreclosed  only  in  the  stat- 
utory manner. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  I  6;  Dec.  Dig.  «s>7J 

4.  MOBTOAOBS  €=»200— DUTT    OW  TBUBIBB 

Under  Tbcst  I^ed — Fobbcu>sube. 
Tbe  cestui  may  call  upon  tbe  trustee  to 
foreclose  such  mortgage  by  appropriate  legal 
proceedings,  and  apply  the  proceeds  to  the  debt 
or  the  judgmeot  m  which  tbe  debt  has  beoi 
merged. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  8S  466-468 ;  Dec  Dig.  -^2091 

6.  MOBTOAQES  «=>209— FOBM  OF  DbOBEE. 

In  a  creditors'  suit  in  which  plaintiff  waa 
the  cestui  of  a  deed  securing  its  loan,  and  the 
trustee  of  8u<A  trust  and  the  debtor  and  oth- 
ers were  defendants,  the  complaint  asking  for 
decree  requiring  tbe  trustee  to  "sell  and  dis- 
pose" of  tbe  property  held  by  him  as  trustee, 
a  decree  would  be  entered  merely  directing  tbe 
trustee  to  foreclose  the  mortgage  by  appropriate 
proceedings,  although  tbe  plaintiff  conceded  that 
It  did  not  seek  to  obtain  strict  or  ordinary 
foreclosure  of  the  conveyance,  since,  in  any 
event,  a  decree  directing  the  trustee  to  sell  and 
dispose  of  the  land  would  not  empower  a  sale 
without  suit  to  foreclose  the  mortgage. 

[Kd.  Notfl.— For  other  cases,  see  Morteages, 
Cent.  Dig.  S8  466-468;  Dec  Dig.  4S=3209.] 

In  Banc.  Appeal  from  Circuit  Court  Mult- 
nomah County ;  Geo.  N.  Davis,  Judge. 
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On  rebearlng.  Former  opinion  modified 
and  affirmed. 

For  former  opinion,  see  158  Pac.  277. 

Joseph  Simon,  of  Portland  {Dolpb,  Mal- 
lory.  Simon  &  Gearin.  of  Portland,  on  the 
brief),  for  appellant  Albert  B.  Ridgway,  of 
Portland  (Ridgway  &  Johnson,  of  Portland, 
and  Morris  L.  Courtrlgbt,  of  Bay  City,  Mich., 
on  the  brieOt  for  respondents. 

HARRIS,  J.  [1]  On  account  of  the  impor- 
tance of  ttds  suit  and  becanse  of  the  large 
amount  of  money  involved  in  the  controversy, 
a  f^iearing  was  granted  In  order  to  afford 
an  opportunity  to  correct  any  error  that  we 
may  have  committed  lo  the  original  opinion 
reported  In  First  National  Bank  v.  Court- 
right.  108  Pac.  277;  and.  after  again  bear- 
ing the  arguments  of  counsel,  we  Imve  for 
tile  second  time  scrutinized  each  of  the  nu- 
merous business  transactions,  covering  a  pe- 
riod of  about  six  years,  between  Morris  L. 
Conrtrlght  and  his  son,  Harry  M.  Courtrlght 
Every  one  of  the  many  letters,  checks,  drafts, 
and  papers  which  were  received  In  evidence 
has  been  examined  with  care,  and  the  testi- 
mony of  all  the  witnesses  has  received  our 
closest  attention,  in  order  Uiat  we  might,  if 
possible,  discover  the  truth.  We  have  been 
mindful  of  tlie  fact  that  the  Conrtrights  are 
father  and  son,  and  therefore  throughout  the 
«itire  examination  of  the  record  we  have  ap- 
plied the  rule  announced  in  Marks  v.  Crow, 
14  Or.  883,  IS  Pac.  55,  and  again  stated  in 
Wright  T.  Gralg.  40  Or.  191. 195,  66  Pac.  807, 
809: 

"Where  one  who  la  in  debt  at  the  time  con- 
veys Bubstantiatly  tlie  whole  of  bis  estate  to" 
a  near  relative,  "ostensibly  in  satisfactioa  of 
his  debt  to  the  latter,  in  a  suit  creditors  to 
set  aside  a  deed  for  fraud,  it  is  ineninbent 
upon  the  grantee  to  establish  by  satisfactory 
proof  that  there  was  a  valuable  and  adequate 
consideration  for  the  deed ;  and,  unless  he  can 
give  a  dear  and  precise  account  of  the  items 
constituting  the  alleged  debt,  a  fraudulent  in- 
tent will  be  inferred.^' 

Because  of  the  fact  that  nearly  all  of  the 
property  of  the  debtor  has  been  transferred 
to  a  near  relative,  and  practically  no  assets 
have  been  reserved  to  pay  another  creditor, 
and  on  account  of  the  harsh  consequences 
worked  by  that  transfer,  we  have  thrown  the 
searchlight  of  suspicion  upon  each  letter. 
<Aeck,  paper,  writing,  and  transaction  in  or- 
der to  detect  any  possible  fraud. 

To  recite  the  evidence  upon  which  our  con- 
dnsions  are  based  would  be  to  perform  a 
lengthy,  but  useless  and  fruitless,  task ;  and 
it  is  therefore  sufficient  to  say  that  the  evi- 
dence, when  considered  In  its  entirety,  and 
after  being  subjected  to  the  severe  test  im- 
posed by  the  rule  defined  In  Marks  v.  Crow, 
supra,  satisfies  us  that  Morris  h.  Cdurtrlght 
was  in  truth  a  genuine  creditor  of  Harry  M, 
Courtrlgbt,  and  that  they  agreed  that  the 
son  was  to  pay  7  per  cent,  on  all  loans  by 
Morris  L.  Courtrlgbt  The  father  procured 
most  of  the  moaey  by  borrowing  from  banks. 


and  is  entitled  to  credit  for  all  sums  borrow- 
ed from  the  banks,  as  well  as  all  amounts 
which  he  was  able  to  supply  without  borrow- 
ing. Morris  L.  Coiu-trlght  has  satisfactorily 
shown  that  on  October  7,  1908,  he  assigned 
to  Ills  son  four  delinquency  certificates,  ag- 
gregating $432.27 ;  and  by  means  of  chedEs, 
drafts,  deposit  slips,  and  the  records  kept  by 
banks  It  Is  established  beyond  a  reasonable 
doubt,  even,  that  Harry  M.  Courtrlght  re- 
ceived from  his  father,  between  October  7, 
1908.  and  July  6,  1914.  71  different  cash 
Items,  ranging  in  amounts  from  $10  to  $10,- 
000,  and  aggregating  $82,430.02.  The  son 
received  from  the  father  the  total  sum  of 
$82,862.29  in  cash  and  delinquency  certifi- 
cates; and  this  entire  sum,  less  $100,  whidi 
according  to  his  own  testimony  Morris  L. 
Courtrlgbt  "gave"  to  the  son  on  October  7, 
1908,  Is  to  be  treated  as  money  loaned. 

Between  January  2,  1912,  and  August  22, 
1914,  Harry  M.  Courtrlght  made  46  cash  pay- 
ments to  his  father,  ranging  In  amounts  from 
$30  to  $12,000,  and  aggregating  $42,367.86. 
The  assignment  of  the  Cherryman  mortgage 
and  the  conveyances  made  on  April  7,  1914, 
and  July  1,  1914,  may  be  treated  as  pay- 
ments to  the  amount  of  $6,634;  and  In  ad- 
dition to  this  amount  Morris  L.  Courtrlgbt 
must  be  charged  with  $15,000  on  account  of 
delinquency  certificates  which  he  had  re- 
ceived from  his  son  prior  to  August  22,  1914, 
and  then  assigned  to  banks  In  Bay  City, 
where  the  certificates  were  still  held,  as  se- 
curity for  money  borrowed  from  those  banks. 
Harry  M.  Courtrlght  borrowed  the  total  sum 
of  $82,762.29,  and  repaid  $64,001.86,  during 
the  period  ending  August  22,  1914.  Before 
striking  a  'balance  on  that  date,  however,  it 
is  necessary  to  ascertain  the  Interest  earned 
by  the  loans  made  by  Morrla  L.  Courtrlght, 

The  borrower  and  lender  agreed  that  the 
moneys  loaned  should  bear  Interest  at  7  per 
cent,  but  the  Utlganta  disagree  as  to  tlw 
amount  of  Interest  earned  at  that  rate.  This 
difference  results  from  the  variant  methods 
of  computation  employed,  since  one  partj 
has  used  the  method  known  as  the  "mercan- 
tile rule,"  while  the  other  party  has  followed 
what  is  commonly  known  as  the  "United 
States  rule."  Under  the  mercantile  rule  the 
account  is  stated  calculating  Interest  on  each 
Item  of  the  debt  and  allowing  Interest  on 
each  payment ;  but  this  method  has  received 
the  approval  of  only  a  few  courts.  22  Cya 
1566.  More  than  a  century  ago,  in  Connectl- 
cut  V.  Jackson,  1  Johns.  Cfa.  (N.  Y.)  13,  7  Am. 
Dec.  471,  Chancellor  Kent  announced  a  rule 
for  computing  interest  where  partial  pay- 
ments are  made,  and  this  method  has  been 
adopted  by  most  of  the  courts  in  this  coun- 
try. 22  Cyc.  1564.  This  rule  lias  been  here- 
tofore employed  by  us  whenever  it  was  nec- 
essary to  compute  interest  where  partial  pay- 
ments were  made,  and  we  have  therefore 
calculated  the  Interest  due  from  Harry  M. 
Courtrlght  according  to  the  United  States 
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rale.  The  formula  prescrtbed  by  Ghancdlor 
Kent  reads  thus: 

[2}  "The  rule  for  eastiiiff  interert,  where  par- 
tial payments  have  been  m&de,  is  to  apply  the 
payment,  in  the  firat  place,  to  the  discharge  of 
the  interest  dien  due.  If  the  payment  exceeds 
the- interest,  the  surplus  goes  towards  discharr- 
inr  the  principal,  and  the  subseQuent  interest  Is 
to  be  computed  on  the  balance  of  principal  re- 
maining due.  If  the  payment  be  less  than  the 
interest,  the  surplus  of  the  interest  must  not 
be  taken  to  augment  the  principal;  but  interest 
continues  on  the  former  principal  nntil  the 
period  when  the  payments,  taken  tosether,  ex- 
ceed the  interest  due,  and  then  the  surplus  is 
to  be  applied  towards  discharging  the  principal, 
and  interrat  Is  to  be  computed  on  the  balance  as 
aforesaid." 

Calculating  the  interest  according  to  the 
rule  adopted  here,  the  loans  made  by  Morris 
li.  Gourtrlgbt  had  earned  $12,729.65  during 
the  period  ending  August  22,  1914.  In  addi- 
tion to  the  $15,000  In  delinquency  fox  certifi- 
cates previously  mentioned,  in  July  or  Au- 
gust, 1914,  Harry  M.  Courtrlght  assigned  to 
his  father  certificates  amounting  to  $20,073.- 
80 ;  and  hence.  If  a  balance  Is  struck  for  the 
day  ending  August  22,  1014,  it  will  be  seen 
that  Morris  L.  Courtrlght  is  to  be  credited 
with  a  total  sum  of  $95,491.94  and  charged 
with  $84,075.66,  leaving  a  balance  of  $11,- 
416.28  due  from  Harry  M.  Courtrlght. 

The  plalntUf  contends,  and  we  shall  as- 
sume, without  deciding,  that  Morris  U  Court- 
right  has  admitted  In  bis  answer  that  the 
land  conveyed  to  him  on  November  6,  1914, 
was  taken  at  a  price  of  $10,000,  although  the 
evidence  shows  that  the  net  value  of  the  real- 
ty does  not  exceed  one-fourth  of  that  sum. 
Even  though  the  land  Is  estimated  at  $10,000, 
and  though  no  Interest  Is  calculated  for  the 
period  commencing  August  22,  1914.  there  Is 
nevertheless  a  balance  of  $1,416.28  due  on 
November  6,  1914,  from  Harry  M.  Courtrlght 
after  the  land,  figured  at  $10,000,  Is  applied 
on  the  balance  of  $11,416.28  carried  forward 
from  August  22,  1914.  The  plaintiff  argues 
that  Morris  L.  Courtrlght  should  be  charged 
with  certificates  amounting  to  $44,831.28,  In- 
stead of  $35,073.80.  Morris  L.  Courtrlght  re- 
sided In  Bay  City,  Mich.,  while  Harry  M. 
Courtrlght  lived  in  Portland,  Or.,  and  the  lat- 
ter assigned  certificates  to  the  former,  who  In 
turn  assigned  them  to  banks  In  Bay  City  to 
secure  money  borrowed.  Whenever  a  certifi- 
cate was  redeemed,  the  son  wrote  to  the 
father  to  return  the  certificate,  and  when  the 
Instrument  was  returned  the  son  would  re- 
ceive the  redemption  money  for  It  The  con- 
tention made  by  the  plaintiff  takes  no  ac- 
count of  the  certificates  returned  by  Morris 
L.  Courtrlght,  and  for  which  the  son,  and  not 
the  father,  received  the  redemption  money. 
As  we  read  the  record,  Morris  L.  Courtrlght 
did  In  fact  receive  certificates  amounting  to 
$44,831.28,  together  with  some  additional  cer- 
tificates not  charged  against  him  *by  the 
bank ;  but  after  tracing  the  course  followed 
by  each  certificate,  as  shown  by  letters,  as- 
signments, and  other  documents,  we  have  as- 
certained that  BTorris  I*  Courtrl^t  should 


only  he  debited  with  certificates  valued  at 
$35,073.80  because  all  in.  excess  of  that 
amount  were  returned  to  Harry  M.  Court- 
right,  who  received  and  then  used  the  re- 
demption money,  or  sent  It  to  his  father  ai 
partial  cash  payment. 

After  a  critical  examination  of  all  the  tes- 
timony and  exhibits  received  In  evidence,  we 
can  reach  no  other  conclusion  than  that  the 
moneys  received  by  Harry  M.  Courtright 
were  loans,  and  that  there  was  a  genuine  re- 
lationship of  creditor  and  debtor;  that  the 
cash,  land,  and  certificates  which  were  paid, 
assigned,  or  transferred  to  Morris  L.  Court- 
right  were  received  and  applied  by  him  on  a 
real  and  not  a  fictitious  debt,  without  any 
intention  to  defraud  another  creditor;  and 
that,  while  the  debtor  preferred  one  creditor 
to  another,  the  transaction  did  not  result  In 
the  debtor  preferring  himself,  for  the  reason 
that  it  did  not  involve  9.  reservattcm  of  any 
Interest  for  the  debtor. 

[3-5]  The  plaintiff  urges  that  in  any  event 
It  Is  entitled  to  "a  decree  requiring  the  Se- 
curity Savings  *  Trust  Company  to  sell  and 
dispose  of  the  real  propw-ty"  which  was  con- 
veyed to  the  company  by  Harry  M.  Court- 
right,  although  the  bank  concedes  that  It 
"does  not  by  its  complaint  seek  to  obtain  a 
strict  or  ordinary  foreclosure  of  the  con- 
veyance made  to  the  Security  Savlugs  ft 
Trust  Company."  We  have  found  that  the 
plaintiff  Is  not  entitled  to  any  relief  against 
Morris  U  Courtrlght,  and  hence  the  only 
question  remaining  Is  whether  the  bank  is  en- 
titled to  a  decree  directing  the  Security  Sav- 
ings &  Trust  Company  to  "sell  and  dispose 
or'  certain  land.  On  November  4,  1914,  Har^ 
ry  M.  Courtright  gave  his  note  to  the  bank  Is 
the  sum  of  $43,500.  and  then,  according  to  a 
specific  aUegatlOD  In  the  complaint,  he  con- 
veyed his  lands  la  Skamania  count;.  Wash., 
and  Clackamas  county,  Dr.,  to  the  Security 
Saving  &  Trust  Company  as  secarllr  for  the 
note.  The  bank  reduced  the  note  to  a  indg- 
ment  before  the  commencement  of  this  snlt; 
no  part  of  the  land  is  In  Multnomah  county, 
where  this  suit  was  commenced  and  tried; 
this  is  a  creditors'  bill,  and  not  a  proceeding 
to  foreclose  a  mortgage;  and  the  main  pur- 
pose for  which  the  suit  was  commenced  fails 
of  accomplishment,  for  the  reason  that  the 
bank  Is  not  entitled  to  any  relief  against 
Morris  li.  Courtright.  The  conveyance  is 
not  like  the  one  spoken  of  in  I^dd  v.  John- 
son, 32  Or.  195,  49  Pac  766;  but  the  trans' 
fer  was  made  to  secure  a  debt,  and  therefore 
the  instrument  must  be  treated  as  a  mort^ 
gage,  and  should  be  foreclosed  In  the  man- 
ner prescribed  by  the  statute,  and  not  other- 
wise. Thompson  v.  Marshall,  21  Or.  171,  21 
Pac.  957 ;  Marquam  v.  Rosa,  47  Or.  374,  407, 
78  Pac.  698,  83  Pac.  852,  86  Pac.  1 ;  Starr  t. 
Kaiser,  41  Or.  170,  175,  68  Pac.  52L  The 
bank,  of  course,  has  a  r^ht  to  call  upon  the 
Security  Savings  &  Trust  Company  to  fore- 
close the  mortgage  bjr  appropilate  legal  pr»- 
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ceedlngs,  and  have  the  proceeds  of  a  sale  on 
foreclosure  applied  on  the  Judgment  In  whicli 
the  note  has  been  merged;  but  a  decree  di- 
recting the  company  to  sell  and  dispose  of  the 
land  would  not  empower  a  sale  without  a 
suit  to  foreclose  the  mortgage,  and  with  this 
explanation  a  decree  will  be  entered  direct- 
ing the  Security  Savings  &  Trust  Company 
to  foreclose  the  mortgage  by  appropriate  pro- 
ceedings. 

Even  though  the  plaintiff  Is  not  entitled  to 
an  annulment  of  any  transfers  made  to  Mor- 
ris L.  Courtrlght,  yet  under  all  the  circum- 
stances we  think  It  fair  tliat  the  decree  be 
without  costs  to  any  party  In  either  court; 
and  with  these  modlflcations  we  adhere  to 
onr  original  opinion,  and  affirm  the  findings 
made  by  the  circuit  court 


(S4  Or.  2») 

WBITB  V.  KAST  SIDE  MILL  &  LUMBEB 
CO. 

(Supreme  Court  of  Oregon.    Jan.  9,  1917.) 

L.  Apfkai,   AHn    Ebbob    «s»624— Recobd— 
Failube  to  Fzu  numcBiPT— Motion  to 
DiBU  IBS— Affidavits. 
The  recitals  of  a  nunc  pro  tunc  order  as  to 
an  oral  order  previously  made  extending  the 
time  for  filing  transcript  on  appeal  imports  ab- 
•olnte  verity,  and  cannot  be  contradicted,  on 
motion  to  dismiss  the  appeal  for  failure  to  file 
transcript,  by  affidavits  of  counsel  as  to  what 
actaally  occurred  at  the  time  of  the  previous 
order. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2T37-2742 ;  Dec  Dig.  <8=> 
624.] 

2.  Appbax.  and  Erbob  «=>624— Tbanscbift— 
TiHK  FOB  Filing— Extension, 

Under  Act  Feb.  28,  1913  (Laws  1913,  p. 
019).  providing  that  the  trial  court  or  Supreme 
Court  may  enlarge  the  time  for  filing  the  trao- 
script,  but  that  such  order  shall  be  made  with- 
in the  time  allowed  to  file  the  transcript,  an 
order  extending  the  time  for  filing  the  tran- 
■cript  may  be  entered  before  appeal  has  been 
perfected. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  K  2737-2742;  Dec  Dig. 
(B4.} 

3.  Appral  and  Erbob  «=>624— Obdeb  Ex- 
tending Time  to  Fiu  Tbanbcbift— "Fbou 
Day  to  Day." 

An  order  extending  time  for  filing  transcript 
"from  day  to  day"  is  self -executing  to  extend 
the  time  from  one  day  to  another  until  the  next 
term  of  the  appellate  court,  and  gives  the  court 
malcing  it  Jurisdiction  to  make  further  order 
limitiog  the  time  for  such  Bling. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  {{  2737-2742;  Dee.  Dig.  <^ 
024. 

For  other  deflnittons,  see  Words  and  Phrases, 
Second  Series.  From  Day  to  Day.] 

4.  CouBrg-  *=>114— Record— "Journal  En- 

TBY." 

A  "journal  entry"  is  the  prescribed  memoriai 
of  what  the  court  actually  did,  and  must  speak 
the  real  tmtfa;  so  that,  if  the  court  did  not  in 
fact  make  an  order  on  a  certain  date,  one  can- 
not be  supplied  by  any  subsequent  Journal  en- 
try. 

lEd.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  S  368;  Dec.  Dig.  «=>114.1 


5.  Motions  «S=>58— Nunc  Pro  Tcrwo  Order. 

The  authority  to  make  an  order  nunc  pro 
tunc  cannot  be  used  to  amend  or  diange  an  or- 
der actually  made. 

[Ed.  Note. — For  other  cases,  see  Motioni, 
Cent.  Dig.  {  72;  Dea  Dig.  «=>58.] 

6.  Appeal,  and  Error  4=3624— Transcript- 
Time  TO  File  —  Extension  —  Nvno  Pbo 
Tunc  Obdeb. 

An  order  reciting  that  the  court  previously 
oraDy  ordered  that  time  for  filing  tranBcript  on 
appeal  be  extended  from  day  to  day  and  order- 
ing that  appellant  have  an  extension  of  ten  days 
after  the  date  when  the  court  reporter  shoiud 
file  a  typewritten  transcript  of  his  stenographic 
notes  of  the  testimony,  operated  not  only  as  a 
nunc  pro  tunc  order,  but  also  as  a  new  order 
further  declaring  the  limits  of  time  within  whidi 
the  transcript  might  be  filed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2737-27^;  Dec.  Dig.  «=» 
024.] 

7.  Appeal  and  Bbrob  4=»624— Rbcobd— T'noB 
TO  File  Tbanbcbipt— Extension. 

Under  Laws  1913,  p.  019,  as  to  extension 
of  time  for  filing  transcript,  providing  tliat  no 
such  order  shall  extend  it  beyond  the  next  term 
of  the  appellate  court,  the  expiration  of  such 
term  automatically  ends  the  right  of  defendant 
to  file  his  transcript,  whether  or  not  specified 
by  order. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Ceot.  Dig.  ||  2787-2742;  Dea  Dig.  «» 
624.]. 

8.  Appeal  and  Error  «»1— Rights  on  Ap- 
peal—Liberal Construction. 

An  appeal  being  a  remedy,  the  laws  aod  ac- 
tions of  courts  in  respect  thereto  should  be 
liberally  constrned  with  a  vtev  to  make  the 
remedy  effective. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SB  1-4 ;  Dec  Dig.  <&=>1.} 

In  Banc.  Appeal  from  Circuit  Court,  Mult- 
nomah County ;  Henry  E.  McGinn,  Judge. 

Action  by  Lulu  R.  White,  administratrix, 
against  East  Side  Mill  and  Lumber  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  On  motion  to  affirm  Judgment. 
Motion  overruled. 

See,  also.  166  Pac  304;  168  Pac.  178;  158 
Pac.  627. 

In  this  case  a  Judgment  was  rendered  In 
the  circuit  court  in  favor  of  the  plaintiff  on 
October  6,  1916.  On  the  21st  of  that  month 
defendant  ser\'ed  Its  notice  of  appeal,  which 
was  perfected  on  the  31st.  No  transcript 
having  been  filed  in  this  court,  the  plaintiff 
moves  for  an  affirmance  of  the  judgment  on 
the  ground  that  the  appeal  has  been  abandon- 
ed. Resisting  this  motion,  the  defendant 
shows  that  the  circuit  court  made  an  order 
on  December  18,  1916,  which.  CHuittliig  the 
title  of  the  cause,  here  follows: 

"The  above-entitled  cause  having  come  on 
regularly  to  be  heard  npon  motion  of  Hamilton 
JohnBtone,  Esq.,  one  of  the  attorneys  for  the 
above-named  defendant,  and  it  appearing  to  the 
court  that  heretofore,  to  wit,  on  October  21. 
19X6,  the  said  Hamilton  Johnstone  Esq.,  having 
appeared  in  open  court  before  me  in  support  of 
a  moti(»i  for  extension  of  time  within  which  to 
file  transcript  on  appeal  in  the  Supreme  Court, 
and  within  which  to  file  and  settle  bill  of  excep- 
tions herfin.  the  said  defendant  appearing  oo 
said  October  21,  1916,  by  said  HamQton  John- 
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stone,  Its  attorney,  and  plaintiff  appearing  by 
R.  A.  Sullivan,  lUsq.,  her  attorney,  and  it  fur- 
ther appearing  that  the  court  on  said  October 
21,  1916,  did  order  that  the  defendant  be  al- 
lowed an  extension  of  time  from  day  to  day  in 
this  cause  within  which  to  file  a  transcript  on 
appeal  in  the  Supreme  Court  and  to  file  and 
settle  bill  of  exceptions  herein,  but  that  no 
written  memorandum  of  said  order  was  made 
on  October  21,  1916,  and  entered  in  the  journal 
of  this  court,  and  the  court  having  at  the  time 
of  said  order  assured  Hamilton  Johnstone,  Esq., 
attorney  for  said  defendant,  that  no  advantage 
would  be  taken  of  him  or  said  defendant  be- 
cause of  any  delay  In  procuring  extension  of  the 
stenographic  notes  of  the  testimony  taken  at 
thf  trial  of  the  above  cause,  and  it  further  ap- 
pearing that  the  reason  for  the  failure  of  the 
defendant  heretofore  to  file  a  transcript  on  ap- 
peal and  to  file  and  settle  bill  of  exceptions  is 
due  to  no  fault  of  the  defendant  or  Its  attor- 
nsys,  bat  to  the  unavoidable  pressure  of  busi- 
ness devolving  upon  the  court  reporter  of  this 
department,  and  the  court  being  fully  advised 
in  the  premises,  It  Is  hereby  ordered  that  said 
defendant  have,  and  It  is  hereby  granted,  an 
extension  of  time  to  *  date  ten  days  from  and 
after  the  date  when  the  court  reporter  of  this 
department  shall  file  in  this  court  a  typewritten 
extension  of  the  stenographic  notes  of  the  tes- 
timony taken  at  the  trial  of  the  above-entitled 
cause,  within  which  to  file  a  transcript  on  ap- 
peal in  the  Supreme  Court,  appealing  from  the 
judgment  heretofore  rendered  In  the  circuit 
court  of  the  state  of  Oregon,  for  the  county  of 
MoltnMnah,  in  this  action,  and  within  which 
to  file  and  settle  bill  of  exceptions  herein. 

"And  it  1b  further  ordered  that  this  order  be 
made  and  entered  nunc  pro  tunc  as  of  October 
21,  1916,  the  date  when  this  court  made  said 
order, 

"Dated  Portland,  Oregon,  December  18,  1916. 
"[Signed]   Henry  E.  McGinn,  Judge." 

Asher  A.  Johnstone,  of  Portland,  for  appel- 
lant Raymond  A.  Sullivan,  of  Portland, 
tor  respondent. 

BURNETT,  J.  (after  stating  the  facta  as 
above).  In  the  act  of  February  28,  1913,  It 
fa  laid  down  es  a  rule  that: 

"If  the  transcript  or  abstract  Is  not  filed  with 
the  clerk  of  the  appellate  court  within  the  time 
provided,  the  appeal  shall  be  deemed  abandon- 
ed, and  the  effect  thereof  terminated,  but  the 
trial  court  or  the  judge  thereof,  or  the  supreme 
court  or  a  justice  thereof,  may,  upon  sudi  terms 
as  may  be  just,  by  order  enlarge  the  time  for  fil- 
ing the  same;  but  such  order  shall  be  made 
within  the  time  allowed  to  file  transcript,  and 
shall  not  extend  It  beyond  the  term  of  the  ap- 
pellate court  next  following  the  appeal." 

Earlier  In  this  enactment  It  Is  said: 
"Upon  the  appeal  being  perfected  the  appel- 
lant, shall,  within  thirty  days  thereafter,  file 
with  the  clerk  of  the  appellate  court  a  transcript 
or  such  an  abstract  as  the  law  or  the  rules  of 
the  appellate  court  may  require,  of  so  mucti  of 
the  record  as  may  be  necessary  to  intelligently 

{irescnt  the  question  to  be  decided  by  the  appel- 
ate tribunal,  together  with  a  copy  of  the  judg- 
ment or  decree  appealed  from,  the  notice  of  ap- 
peal and  proof  of  service  thereof,  and  of  the  un- 
dertaking on  appeal.  •  *  * " 

[1]  In  the  present  Jancture  there  Is  a 
wealth  of  affidavit  on  both  sides  dedarli^ 
the  versions  of  respective  counsel  at  what 
occnrred  In  the  drcnit  omrt  on  October  2l9t. 
With  these  In  that  respect  we  are  not'conceru- 
ed  as  they  amonnt  to  mere  bickerings  between 
coort  and  ooonseL  The  order  above  quoted, 


helng  the  solemn  act  of  a  court,  imports  ab- 
solute verity  which  we  cannot  question. 
Therefore  the  matter  mast  be  determined  by 
the  proper  constrnctlon  to  be  given  to  that 
judicial  atterance.  It  Is  contended  that  in 
fact  the  court  made  no  order  on  the  date 
last  mentioned.  But  the  certified  exempUfl- 
catlott  before  us  declares  In  these  words: 

"That  the  court  on  said  October  21,  1916,  did 
order  that  the  defendant  t>e  allowed  an  exten- 
sion of  time  from  day  to  day  in  this  cause  vrith- 
in  which  to  file  a  transcript  on  appeal  In  the 
Supreme  Court  and  to  file  and  setUe  bill  of  ex- 
ceptions herein." 

It  Is  argued  that  this  is  of-  no  effect  be- 
cause made  before  the  commencement  of  the 
thirty  day  period.  The  statute,  indeed,  saya 
that  such  order  shall  be  made  within  the  time 
allowed  to  "file  the  transcript"  This  lan- 
guage, however,  has  been  construed  in  Wolf 
v.  City  Railway  Ca,  50  Or.  64,  85  Pac.  620, 
91  Pac.  460,  16  Ann.  Caa.  1181,  and  In  Vin- 
cent V.  First  Nat  Bank,  76  Or.  579, 143  Pac 
1100,  149  Pac  038.  In  the  latter  caw  the 
court  said: 

'Tbe  contention  made  that  this  order  can  onlr 
be  made  after  the  appeal  has  been  perfected  and 
before  tbe  time  to  file  the  transcript  has  ex- 
pired we  think  not  sound.  This  construction  is 
far  too  narrow.  The  context  shows  tliat  it  was 
meant  that  the  order  should  be  made  before  the 
time  had  expired  to  file  the  transcript,  and  not 
to  restrict  it  to  the  time  after  the  appeal  bad. 
been  perfected.  We  think  this  wder  was  made 
within  the  proper  time." 

[2]  Snbstantally  the  same  langu^  la  used 
in  the  Wolf  Cas&  In  that  Instance  seTeral 
orders  were  made  before  tbe  acplratim 
of  the  time  specified  In  tbe  one  next  preced- 
ing so  that  the  time  was  extended  on  several 
occasions,  and  yet  this  court  held  that  It  had 
jniisdlctlon. 

[3]  Having  shown  that  tbe  wd^  was  no 
tually  made  on  October  21st,  allowing 
tension  of  time  from  day  to  day,  we  next 
consider  the  effect  of  that  order.  "From 
day  to  day"  means  from  one  day  to  Its  sne- 
ceedlng  day.  2  Words  and  Phrases  (2d  Ser.) 
671.  It  most  be  held,  therefore,  that  tbe 
conrt's  order  cverated  to  extend  tbe  time 
from  day  Na  1  to  day  Now  2  and  ^m  that  to 
Na  8,  and  thenceforward,  and  vraa  limited 
only  by  the  provlidon  that  the  time  shall  pot 
be  extended  beyond  the  next  tenn  of  the  ap- 
pellate court  Tbe  orAer  was  eelf-execatlng 
so  as  to  carry  the  time  oa  day  by  day  with 
the  restricftlon  noted.  The  court  did  not  say 
that  the  time  should  be  extended  from  Oc> 
tober  21at  to  Octobra  22d.  In  which  event  it 
would  have  been  necessary  to  make  a  sectmd 
order  on  the  latter  date  and  so  following. 
But  a  fair  construction  of  tbe  Judldal  direc- 
tion would  be  that  without  further  order  the 
time  vrould  go  on  day  after  day  until  It  reach- 
ed the  legal  limit  noted.  The  efflecb  of  ttala 
Is  to  retain  within  the  bosom  of  the  drcult 
court  jurisdiction  to  make  further  order  re- 
specting the  matter  under  Mmsldea-atlon,  pro- 
vided it  was  made  before  the  statutory  lapst 
of  the  extension  already  granted. 
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We  come  then  to  the  force  of  what  waa 
done  December  18th.  It  is  urged  against  the 
order  quoted  that  It  does  not  enter  of  record 
nunc  pro  tunc  the  same  order  that  the  court 
says  It  made  on  October  21st  More  con- 
cretely explained  the  auitentlon  Is  that, 
whereas  the  court  should  have  again  de- 
clared that  "the  time  la  extended  from  day 
to  day"  without  saying  more,  It  entered  a 
different  direction,  viz.  that  the  defendant 
have  an  extension  of  time  to  a  date  ten  days 
from  and  after  the  date  when  the  court  re- 
porter shall  file  extension  of  his  stenographic 
notes  of  the  testimony. 

[4-1]  A  Journal  entry  Is  the  prescribed 
meinorlal  of  what  the  court  actually  did.  It 
must  Effteak  the  real  truth.  If  the  court  did 
not  In  fact  make  an  order  on  the  earlier  date, 
one  cannot  be  supplied  by  any  subsequent 
Journal  mtry.  Moreover,  the  antborlty  to 
make  an  order  nunc  pro  tunc  cannot  be  used 
to  amend  or  change  the  order  actually  made. 
Her^  however,  we  have  spread  upon  the 
Journal  on  December  IStb  Uie  statement  that: 

On  October  2l6t  the  court  "did  order  that 
the  defeadODt  be  allowed  an  extcDsion  of  time 
from  day  to  day  in  this  cause  within  which  to 
flle  a  transcript  on  appeal  in  the  Sujpreme  Court 
and  to  file  and  settle  bill  ot  exceptions  herein." 

By  this  re<dtal  written  upon  the  Journal  by 
authority  we  are  (^dally  Informed  that  the 
court  made  the  order  quoted.  In  precise 
words  we  have  a  memorial  of  what  the  court 
actually  did  on  October  2l8t,  and  it  Is  suffi- 
cient as  a  nunc  pro  tunc  order  to  show  that 
on  December  18th  Jurisdiction  to  make  fur- 
ther order  respecting  the  time  was  within 
the  breast  of  the  circuit  court.  Thus  em- 
powered, the  trial  Judge  had  a  right  to  make 
a  new  order  as  was  done  In  the  Wolf  Case 
differently  declaring  the  time  within  which 
the  transcript  might  be  filed.  Consequently 
he  was  witliin  the  sanction  of  the  law  when 
be  said: 

"It  is  hereby  ordered  that  the  said  defendant 
have,  and  it  is  hereby  granted,  nn  extension  of 
time  to  a  date  ten  days  from  and  after  the  date 
that  the  court  reporter  of  this  department  shall 
file  in  this  court  a  typewrittea  extension  of  the 
stenographic  notes  of  the  testimony  taken  at 
the  trial  of  the  above-entitled  cause  within 
which  to  file  a  transcript  on  appeal  1h  the  Su- 
preme Court." 

The  quoted  extract  from  the  Journal  of  the 
court  operates  not  only  as  a  nunc  pro  tunc 
order,  but  likewise  as  a  new  order  further 
declaring  the  limits  of  time  within  which  the 
transcript  may  be  filed.  Of  course,  all  this 
is  subject  to  the  limitation  established  by  the 
statute  to  the  effect  that  the  time  shall  not 
be  extended  beyond  the  succeeding  term  of 
the  apiKllate  court  Without  anything  fur- 
ther being  said,  the  expiration  of  that  term 
will  automatically  end  the  right  of  the  de- 
fendant to  flle  its  transcript  An  appeal  is 
a  remedy,  and  the  laws  and  actions  of  courts 
in  respect  thereto  should  be  liberally  con- 
strued with  a  view  to  make  the  remedy  ef* 
fective.   The  circuit  court  evidently  intended 


to  grant  an  extension  of  time.  We  cannot 
presume  that  the  Judge  arbitrarily  held  out 
allurements  to  the  defendant  as  to  a  Tan- 
talus, that  Its  right  to  appeal  should  be  pn>> 
tected,  yet  at  the  same  time  Intending  to  let 
the  privilege  lapse  by  limitation. 

We  conclude  then  that  as  a  matter  of  feet, 
the  court  on  October  21st  made  an  order  ex- 
tending the  time  "from  day  to  day";  that 
this  operated  without  further  direction  of  the 
court  to  continue  tbe  matter  subject  to  the 
restriction  prescribed  by  law  relating  to  the 
next  term  of  the  appellate  court;  that  the 
effect  was  to  retain  in  tbe  bosom  of  the  cir- 
cuit court  the  right  to  make  further  orders 
relating  to  the  extension  of  time;  that  the 
Journal  entry  of  December  18th  operates  not 
only  as  an  official  statement  of  what  was 
indeed  transacted  on  October  21st  but  also 
as  a  further  order  controlling  tbe  mattu:  to 
the  present  time. 

The  motion  to  affirm  the  Judgment  is  over- 
ruled, and  the  application  of  the  defendant 
to  core  the  diminution  of  record  Is  allowed. 

(m  Cal.  750) 

HONTZ  V.  SAN  PEDRO.  L.  A.  &  S.  L.  R.  CO. 
et  al.  (two  cases).    (U  A  3759.  3T61.) 

(Supreme  Court  of  Califomia.   Dee.  4,  1016.) 

1.  Neouoenob  ^»44— Dahobboto  FBmiiB- 
Bs— Dtmr  TO  InvrrEBs. 

A  lumber  company  waa  not  under  a  duty  to 
deceased,  its  Invitee  and  a  member  of  a  rail- 
road switchinx  crew  worUng  in  its  yards,  to 
maintain  its  premises  in  a  perfectly  safe  con- 
dition, but  owed  him  only  duty  of  reasonable 
care  to  see  that  the  premises  were  In  a  safe 
conditioQ,  and  hence  the  maintenance  of  a 
drawbridge  which  leaned  over  railroad  tracks  in 
tbe  yard,  the  dangers  of  whidi  were  known  to 
deceased,  did  not  ecmstltute  negligence. 

[Ed.  Note.— For  other  cases,  see  NegUgenee. 
Cent  Dig.  I  69:  Dec.  Dig.  «r>44.] 

2.  Railboads  €=»278(3)— Injtjbt  to  iNvrrKB— 

CONTRIBDTOET  NEGLIGENCE. 
Where  an  experienced  brakeman  and  switch- 
man, an  invitee  in-  yards  of  defendant  lumber 
company,  attempted  to  board  a  moving  flat  car 
in  momentary  forge  tfulness  of  the  known  dan- 
ger of  a  leamng  drawbridge  over  the  track,  and 
was  struck  by  tbe  bridge  and  killed*  such  for- 
getfulness  was  negliguice. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  9  898;  Dec.  Dig.  «S9278(3).} 

3.  Railboads  «=9278(S)— Injubt  to  Iiivtieb— 

contbibutort  negligence. 
If  deceased,  knowing  of  the  danger  of  the 
leaning  drawbridge,  took  tbe  chance  that  he 
was  agile  enough  to  board  and  reach  the  top 
of  a  moving  box  car  before  it  passed  under  the 
bridge,  and  was  strosk  thereby  and  killed,  he 
was  negligent  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  {  898;  Dec  Dig.  «S=9278(3).] 

4.  Masteb  and  Sebvant  $=>2S8(3)— iNJmiT 
TO  Servant— Contbibdtobt  Nbgugencb. 

When  a  safe  way  has  been  provided  an  em- 
pIoy6  for  the  performance  of  an  act,  and  he 
chooses  to  take  another  and  dangerous  way  and 
is  injured,  he  Is  negligent  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $  745;  Dec  Dig.  <S=>288 
(3).] 
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5.  HASTBB  and  SkBVANT  «=>101,  W2(Sy—lTi- 
JTTBr  TO  SeBVANT— SaFB  Pl^CE  TO  WOEK, 

It  is  Dot  the  doty  of  an  employer  to  fur- 
nish his  employ^  with  an  absolutely  safe  place 
to  work,  but  only  to  use  reasonable  care  to 
make  it  reasonably  safe  in  view  of  the  nature 
of  the  employment. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  f  179;  Dee.  Dig.  ^101, 
102(8).] 

6.  Maqteb  and  Servant  «s9240(3)  —  Ikjobt 

TO  SeEVANT— COHTBIBTJTOBT  NEaLTOBNOt. 
If  an  experienced  railroad  brnkcman  and 
switchman  nfter  throwing  a  Switch  left  his  posi- 
tion of  safety,  not  in  the  performance  of  any 
duty,  and  climbed  on  the  side  of  a  movinK  box 
c«r  when  near  a  leaning  drawbridge  whish  he 
knew  came  dani^erously  near  the  car  and  was 
struck  thereby  and  killed,  he  took  a  visible  un- 
necessary risk,  and  was  neKliKeot  as  a  mat- 
ter of  law. 

[Ed.- Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  {  753;  Dec.  Dig.  ^240 
(8).] 

7.  Neoliqenck  «==>101— Injubt  to  Sebvant— 
CouPARATivB  Neqlioencf?— Statute. 

St  1811.  p.  796.  providiUR  that  the  fact 
an  employ^  was  neeliffent  does  not  bar  recov- 
ery when  his  neitlifrence  was  slieht  and  that 
of  the  employer  was  icrosa  in  comparison,  had 
no  application  to  a  case  where  a  railroad 
switchman  was  guilty  of  gross  negHgence  in 
leaving  a  place  of  safety  and  boarding  a  mov- 
ing box  car  when  near  to  a  dangerously  pro- 
jecting drawbridge  which  caused  his  death,  and 
the  negligence  ojE  the  railroad  if  any  was  ex- 
tremely slight. 

[Ed.  Note.— For  other  eases,  see  Nexligcnce. 
Gent.  Dig.  H  85.  163.  164,  107;  Dec.  Dig. 
101.] 

Department  2.  Appeals  from  Superior 
Court.  Log  Angeles  County;  Wm.  D.  Dehy, 
Judge. 

Action  by  Edltb  E«.  Hontz,  as  administratrix 
of  the  estate  of  George  A.  Hontz.  deceased, 
against  the  San  Pedro,  Los  Angeles  ft  Salt 
lake  Railroad  Company  and  the  Southern 
California  Lumber  Company.  From  a  Judg- 
ment for  plaintiff,  and  from  the  order  deny- 
ing their  motions  for  a  new  trial,  defendants 
take  separate  appeals.  Judgment  and  order 
reversed  as  to  each  appeal, 

James  E.  EcUey  and  Wilfred  M.  Peck,  both 
of  Imu  Angeles  (A.  S.  Ilalfited,  of  IjOS  AngelcR. 
of  counsel),  for  appellant  San  Pedro.  L.  O.  A 
S.  L.  R.  Co.  E.  S.  Williams,  of  Jmb  Angeles, 
(or  appellant  Southern  California  Lumber  Co. 
Croudi  &  Crouch,  ot  Los  Angeles,  for  reapond- 
eot. 

HENSHAW,  J.  Geoi^e  A.  Hontz,  an  ex- 
perienced brakeman.  In  the  employ  of  de- 
fendant San  Pedro,  Los  Angeles  &  Salt  Lake 
Railroad  Company,  while  a  member  of  a 
switching  crew  engaged  In  moving  cars  in  the 
lumber  yard  of  defendant,  Southern  Cali- 
fornia Lumber  Company,  was  killed.  His 
administratrix  sued  both  corporations  for 
damages.  Trial  before  a  Jury  resulted  In  a 
verdict  In  her  favor.  From  the  judgment 
which  followed  and  from  the  order  denying 
their  motions  for  a  new  trial  the  defend- 
ants have  taken  their  separate  appeals.  Cer- 
tain of  the  legal  questions  presented  upon 
these  appeals  are  common  to  both  casea 


Others  arising  ont  of  the  fkot  that  the  deceas- 
ed was  the  employ^  of  one  of  tlie  defeadants 
and  was  bat  a  licensee  under  Invitation  upm 
the  premises  of  the  other  defendant  axe  dif- 
ferent But  as,  of  conrse,  the  facts  In  both 
cases  are  identical,  the  ai^ieals  for  conrat- 
loice  may  be  considered  together. 

Deceased,  as  has  been  said,  was  an  experi- 
enced brakeman  and  member  of  a  8wltcMi« 
crew,  whose  doty  it  was  to  go  upon  the  prem* 
Ises  of  the  lumber  company,  place  empty 
cars  at  desired  positions  for  loading  in  the 
Inmber  yard,  and  carry  away  onto  the  mala 
line  the  loaded  cars.  The  tx&<±B  cf  the  lail- 
way  company,  for  convenience  in  the  han- 
dling of  the  Inmber,  were  snnkai  below  the 
surface  of  the  lumber  yard  In  a  trench  or  pit 
or  open  subway.  This  was  at  such  a  depth 
aa  to  bring  tlie  fiat  cars  to  about  the  level 
of  the  lumber  yard  floor,  the  box  cars  o( 
course  standing  many  feet  above  it  Across 
this  pit  was  a  drawbridge  which,  when  the 
railroad  operations  were  not  under  way,  was 
lowered  to  facilitate  the  transportation  of 
lumber  from  one  part  of  the  yard  to  the  oth- 
er. The  pit  extended  in  an  easterly  and 
westerly  direction ;  the  drawbridge  In  a 
northerly  and  southerly  direction.  It  was 
hinged  upon  its  southerly  side  and  was  raised 
to  an  upright  position  when  the  switching 
was  Ih  progress.  At  times  it  sagged  some- 
what and  leaned  a  trifle  out  over  the  pit 
This  sagging  presented  no  future  of  peril 
when  flat  cars  only  were  being  handled,  but 
it  brought  the  bridge  In  perilous  proximity 
to  the  sides  pf  box  cars.  This  was  all  known 
and  thorouffhly  understood  by  the  switching 
crew,  Including  the  deceased,  and  had  been 
a  matter  of  not  infrequent  conversation  and 
comment  between  them.  What  may  be  call- 
ed the  main  line  of  the  switching  track  lay 
to  the  east  of  this  bridge.  A  short  distance 
to  the  west  of  the  bridge  this  main  line 
switch  track  forked  Into  spur  tracks  known 
as  3  and  2.  The  switch  which  was  thrown 
to  shift  the  cars  from  one  spar  to  the  other 
was  to  the  west  of  the  bridge,  and  the  switdi 
bar  was  In  a  pit  also  to  the  west  of  the 
bridge,  but  on  an  open  platform  north  of  the 
track.  The  bridge  at  the  time  of  the  accident 
was  raised.  There  was  evidence  that  it  lean- 
ed slightly  toward  the  track.  Facing  east 
the  track  curved  to  the  left  hand  or  north- 
erly, and  one  standing  upon  the  north  plat- 
form opposite  the  bridge  was  therefore  visible 
from  the  engine.  The  switch  train  on  spur 
track  3  began,  under  orders,  to  move  easter- 
ly. It  was  composed  of  the  engine,  two 
flat  cars,  and  a  box  car.  It  was  to  carry 
these  cars  past  the  Bwlt<Silng  point  The 
switch  was  then  to  be  thrown  and  the  cars 
backed  down  on  spur  track  2.  where  the 
train  was  to  pick  up  other  cars.  The  de- 
ceased, in  the  performance  of  his  duty,  was 
standing  upon  the  open  platform  on  the  north 
side  of  the  track,  some  distance  to  the  -west, 
at  the  bridge  and  near  to  the  switch  pit  He 
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was  alone  there  and  when  the  rear  box  car 
bad  passed  the  switch  could  have  signaled 
to  the  train  to  stop  and  could  have  thrown 
the  switch,  thus  enabling  the  train  to  back 
down  onto  the  spur  track  2.  He  was  the  only 
man  there,  and  It  is  In  evidence  that  his  duty 
called  upon  him  to  do  these  things.  How- 
ever, for  some  reasoo  utterly  unexplained, 
as  the  train  was  thus  moving  slowly  east- 
ward, the  deceased  ran  across  one  of  the 
flat  cars  and  proc^ded  to  climb  the  ladder 
on  the  southerly  side  of  the  box  car.  It  was 
broad  daylight  Hontz  had  been  engaged  in 
this  occupation  for  several  months  and  In 
switching  for  25  years.  It  was  the  tact,  and 
lie  knew  the  fact,  that  the  switching  opera- 
tions, so  far  as  track  3  were  concerned,  were 
conducted  from  the  switching  lever  and  pit 
on  the  north  platform.  He  knew  of  the 
bridge.  Indeed,  it- was  conspicuously  before 
him  as  h$  stood  upon  the  north  platform. 
He  knew  tliat  when  raised  It  sometimes  sag- 
ged or  leaned  fbrward.  Hie  had  himself 
spoken  of  the  danger  to  be  anticipated  from 
this.  He  bad  talked  with  other  members  of 
his  crew  aboat  it.  Nevertheless,  under  no 
sudden  stress  of  excitement  or  fear— indeed, 
under  no  call  of  duty— he  left  this  position 
of  absolute  safety,  where  he  both  could  sig- 
nal to  the  engineer  and  throw  the  switch, 
and  attempted  to  dlmb  up  the  ladder  of  the 
box  car  which  was  moving  toward  the  bridge. 
Ttie  foreman  of  the  switching  crew,  who  was 
present  and  in  charige  of  the  crew,  and  who 
last  saw  the  deceased  upon  the  north  plat- 
form, declared  that: 

"There  was  do  duty  I  could  conceive  or  that 
I  knew  of  that  called  upon  Mr.  Hoots  at  the 
time  of  the  accident  or  immediatel;  before  to  be 
on  the  Boutb  platform  of  track  No.  3." 

Hmts  himself  gave  the  signal  that  set  the 
train  in  motion.  He  was  at  that  time  stand- 
ing [U)proximat«^  80  feet  west  of  the  switch, 
hereafter  he  must  have  crossed  to  the  south 
side  over  a  moving  loaded  flat  car  and  then 
bare  essayed  to  climb  the  ladder  ot  the 
box  car  irtilch  was  upon  the  south  side  of 
that  car  at  the  aid  nearest  to  the  bridge. 
His  distance  from  the  bridge  when  he  made 
this  attempt  necessarily  was  much  less  tiian 
80  feet  He  bad  not  reached  the  top  when 
be  was  struck  by  the  leaning  bri<^  and 
klUed. 

Los  Angeles  Na  3761. 

[1-3]  Appellant  contends  that  absolutely 
no  negligence  upon  Its  part  Is  shown  in  this 
case;  that  even  if  the  raised  drawbridge 
could  be  said  to  be  a  danger,  it  was,  Qrst,  an 
obvious  danger  well  known  to  deceased,  and, 
sec<Hid,  it  was  only  a  danger  to  one  reckless- 
ly attempting  to  mount  to  the  top  of  a  box 
car  under  the  circumstances  here  presented, 
and  ai^llant  owed  him  no  duty  other  than 
to  exercise  reasonable  care  and  caution  to 
see  that  the  premises  were  In  safe  condi- 
tion. Schmidt  T.  Bauer,  80  Cal.  G63.  22  Pac 
2Sfl.  5  lo.  B.  A.  680;  Means  v.  Southern  OaL 


r  Ry.  Co..  144  CaL  478,  77  Pat  1001,  1  Ann. 
\  Cas.  206.  So  unanswerable  is  this  that  the 
case  of  the  lumber  company  may  well  be 
rested  upon  this  single  proposition  and  a  re- 
versal ordered  accordingly.  For  it  was  not 
incumbent  upon  this  appellant  to  maintain  Its 
premises  in  a  perfectly  safe  condition,  and 
conceding  that  the  drawbridge  presented  a 
{  danger,  it  was  a  danger  known  to  the  deceas- 
<  ed — a  danger  whose  risk  he  accepted  and  a 
I  danger  for  which  injury  could  befall  him 
only  because  of  his  own  heedlessness.  But 
even  if  it  be  assumed,  as  for  the  purposes  of 
the  consideration  to  follow,  it  will  be  as- 
sumed, that  the  lumber  company  was  negli- 
gent in  the  maintenance  of  this  bridge,  still 
it  must  be  equally  clear  that  deceased's  negli- 
gence, amounting  to  recklessness,  was  a  di- 
rect and  contributing  cause  to  his  death.  Of 
course,  as  against  this,  respondent  presents 
the  familiar  argument  that  the  question 
whether  or  not  one  has  been  guilty  of  con- 
tributory negligence  is  usually  a  question  of 
fact  for  the  Jury,  and  that  in  this  case  it  was 
for  the  Jury  to  say  whether  or  not  the  de- 
ceased was  so  guilty.  It  is  quite  natural,  in- 
deed it  is  necessary,  that  this  contention 
should  be  advanced.  But  if,  in  cases  such  as 
this,  it  is  to  be  said  that  the  question  of 
contributory  negligence  is  one  of  fact,  It  is 
extremely  difficult  to  conceive  of  a  case 
where  it  could  be  one  of  law.  Here  the  ma- 
terial focts  are  absolutely  without  conflict, 
and  it  Is  impossible  to  see  how  a  rational 
mind  can  from  that  evidence  draw  any  other 
conclusion  than  that  the  uncalled  for  action 
of  this  experienced  brakeman  in  thus  running 
a  race  with  the  moving  train  to  reach  the 
top  of  this  car — an  act  which  from  all  the 
evidence  It  was  wholly  unnecessary  for  him 
to  perform — could  be  anything  but  negli- 
gence. Omitting  from  consideration  the  un- 
tenable proposition  that  the  deceased's  act 
was  prompted  by  a  desire  for  self-destruction, 
only  one  of  two  other  views  Is  at  all  possi- 
ble. He  either  attempted  to  mount  the  box 
car  In  momentary  forgetfulness  of  the  prea* 
ence  of  the  drawbridge,  with  which  he  was 
familiar  and  which  a  few  moments  before 
was  confronting  him,  or,  with  memory  of  the 
situation,  he  took  the  chance  and  risk  that  he 
was  agile  enough  to  reach  the  top  of  the  car 
before  its  ladder  passed  under  the  draw- 
bridge. Respondrat  contends  for  both  pn^ 
osltions  and  insists  further  ttut  the  ques- 
tion whether  the  deceased  was  negligent,  it 
he  made  the  attempt  under  either  view,  was 
a  problem  to  be  resolved  by  the  jury.  Touch- 
ing momentary  forgetfulness,  respondent  con- 
cedes the  general  rule  to  be^  as  unquestiona- 
bly it  is,  that  such  forgetfulness  la  in  and  of 
itself  contributory  negligence.  But  it  is 
sought  to  place  this  case  within  the  category 
of  exceptions  to  this  general  rule— as  in  a 
case  where  the  contributory  negligence  of  a 
trainman  was  held  to  be  a  matter  of  fact  for 
the  Jury  when  the  man  was  injured  by  climb- 
ing the  ladder  of  a  car  aod  was  injured  by 
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a  cattle  chute  which  the  train  was  passing. 
But  in  that  case  the  court,  Indulging  in  some 
general  discussion  as  to  whether  or  not  as 
matter  of  law  such  a  trainman  should  be 
charged  with  the  duty  of  carrying  In  his 
mind  every  real  and  possible  danger  along  a 
main  line  track,  rested  Its  decision  upon  the 
proposition  that  It  was  debatable  under  the 
evidence  whether  the  injured  man  knew  of 
the  danger,  and  approved  an  Instruction  to 
the  following  effect: 

"But  if.  on  the  contrary,  you  find  that  he  did 
not  know  of  this  structure  and  its  risks,  and 
did  not  have  Bufficient  means  of  knowledRo  so 
as  to  cfaarge  him  with  the  consequences  of  ac- 
tual knowledce — in  other  words,  that  the  struc- 
ture was  unknown  to  him,  and  be  had  not  suf- 
ficient opportunity  to  learn  of  it,  and  the  danger 
that  it  occasioned  to  operatives— then  you  ot^ht 
to  find  for  the  plaintiG^."  Dorsey  y.  Phillips  & 
Colby  Con.  Co.,  42  Wis.  591. 

Such  reasoning  manifestly  can  have  no  ap- 
plicability to  the  case  at  bar.  Nor  can  the 
case  of  Jacobson  t.  Oakland  Meat,  etc.,  Co., 
161  Cal.  430,  U9  Pac.  655,  Ann.  Ca&  ldl3B, 
1194,  npon  which  also  respondent  relies.  The 
general  rule  is  there  declared  that  momen- 
tary forgetfulnees  Is  no  excusa  The  cases  so 
holding  are  dted,  and  the  Jacobson  Case  Is 
differentiated  and  distinguished  from  them 
In  the  following  language: 

"Undoubtedly  there  was  one  element  in  all  of 
those  cases  which  is  mlssinx  in  this  one.  and 
that  is  the  plaintiff's  familiarity  with  the  dan- 
ger which  he  forgot.  Plaintiff  in  this  case  had 
relied  on  his  understandine  with  Monson  that 
the  guard  would  be  replaced,  and  lulled  by  his 
confidence  in  the  performance  of  a  clear  duty 
by  his  superior  [officer]  had  fomotten  its  re- 
moval." 

But  that  the  Jacobson  case  was  not  pro- 
nouncing and  was  not  meant  to  pronounce 
any  different  rule  from  the  familiar  one  Is 
made  manifest  by  the  later  cases  of  Ergo  v. 
Merced  Falls  Oas  &  Elec.  Co..  161  Cal.  334, 
119  Pac.  101,  41  L.  B.  A.  (N.  S.)  79,  Brett  v. 
Frank  &  Co.,  162  Cal.  735.  124  Pac.  437,  and 
Reynolds  v.  Los  Angeles  Gas  &  Elec.  Co.,  162 
Cal.  327,  122  Pac.  962,  89  L.  B.  A.  (N.  S.)  896, 
Ann.  Cas.  1913D,  34. 

Upon  the  second  proposition  respondent 
contends  that  if  the  deceased  took  the  chance 
and  risk.  It  was  still  for  the  Jnry  to  say 
whether  he  was  negligent  In  so  doing.  Here- 
in respondent  argues  that  it  would  not  be 
disputed  that  "If  a  man  was  a  quarter  of  a 
ralle  away  in  boarding  the  train,  under  such 
circumstances  he  would  be  In  the  exercise  of 
ordinary  care,"  and  that  therefore  whether 
he  was  in  the  exercise  of  such  care,  having 
boarded  It  at  a  lesser  distance  from  a  known 
danger,  was  a  matter  of  fact  for  the  Jury. 
The  argument  is  self -destructive.  If  he 
boarded  the  car  at  a  distance  that  made  It 
safe  for  him  to  do  so,  neither  he  nor  the  lum- 
ber company  was  guilty  of  any  negligence. 
If  he  boarded  It  at  a  distance  which  entailed 
risk,  then  manifestly  this  was  his  negligence, 
since  he  knew  that  risk  and  took  -the  chance 
of  avoiding  It.  For  it  is  to  be  borne  In  mind 
that  it  woB  no  call  of  duty  which  put  the  de- 


ceased under  any  compulsion  to  do  the  act 
which  caused  his  death. 

[4]  It  is  a  nniversal  principal  that  when  a 
safe  way  has  been  provided  for  an  employ^ 
for  the  performance  of  an  act,  and  another 
and  dangerous  way  exists,  if  the  employ^ 
chooses  to  take  the  dangerous  way  and  Is  in- 
jured he  Is  guilty  of  contributory  negligence 
as  matter  of  law.  Kenna  v.  Central  Pac.  B. 
R.  Co.,  101  Cal.  26,  35  Pac.  3.32;  Douglas  v. 
Southern  Pac.  Co.,  151  Cal.  242.  90  Pac.  538; 
Richmond,  etc.,  Co.  v.  Blvena,  103  Ala.  142. 
15  South.  515.  Directly  in  point  upon  this 
proposition  is  the  case  of  Ramsay  t.  Eddy  & 
Sons,  123  Mich.  158,  82  N.  W.  127.  It  is  un- 
usual to  find  a  case  which  so  closely  parallels 
a  case  at  bar.  In  that  case,  quoting  from  the 
syllabus: 

"Lumber  in  defendant's  yard  was  piled  close 
to  the  railroad  track,  leaviag  only  a  small  space 

between  It  and  the  sides  of  passing  cars,  and 
plaintiff,  an  experienced  brakeman  and  switch- 
man, threw  the  switch  to  enter  the  yard,  and 
climbed  on  the  side  of  the  car  when  it  was 
within  a  short  distance  of  the  lumber,  and  was 
injured  by  being  crushed  between  the  car  and 
the  lumber." 

It  was  held  that  he  was  guilty  of  contrlba- 
tory  negligence  as  matter  of  law.  Such,  also^ 
Is  tbe  declaration  in  Bangham,  Plaintiff  in 
Error,  v.  N.  T.,  P.  &  N.  B.  B.  Co.,  241  U.  B. 
237,  S6  Snp.  Gt.  692,  60  L.  Ed.  977.  In  that 
case  the  deceased  was  a  brakeman,  between 
18  and  20  years  of  age.  On  the  second  day 
of  Us  employment,  while  moonting  a  frdgfht 
car  that  was  being  transferred  from  tbe 
wharf  of  the  company  to  a  barge  moored  at 
the  wharf  he  was  killed  by  being  crushed  be- 
tween that  car  and  other  cars  upon  the  barge. 
The  car  tracks  on  tbe  barge  converged.  By 
reason  of  this  convergence  the  moving  cars 
came  in  close  and  deadly  proximity  to  each 
other.  It  was  under  these  circumstances  that 
deceased  was  caught  and  killed.  Tbe  com- 
pany pleaded  as  special  defenses  that  the  de- 
ceased was  guilty  of  contributory  negligence 
and  had  assumed  the  risk.  The  trial  court 
held  as  matter  of  law  that  these  pleas  were 
well  taken,  and  the  judgment  of  tbe  trial 
court  was  affirmed  by  tbe  Supreme  Court 
without  dissent 

It  follows  herefrom  that  the  judgmrat 
and  order  against  the  appellant  Southern 
California  Lumber  Company  must  be  and  la 
hereby  reversed. 

Los  Angeles  No.  3759. 
[G]  This  la  the  appeal  of  the  railroad  com- 
pany, the  employer  of  the  deceased.  The 
only  circumstance  differentiating  this  case 
from  the  appeal  of  the  lumber  company  aris- 
es from  the  fact  that  the  deceased  was  In 
the  employ  of  this  appellant.  Touching  the 
duty  of  the  employer  to  furnish  this  employ^ 
with  a  safe  place  to  work,  it  should  be  un- 
necessary to  point  out  that  this  duty  bears 
Intimate  relation  to  the  nature  of  the  work 
Itself.  It  Is  not  a  part  of  the  duty  of  tbe 
employer  to  furnish  his  employ^  with  an  ab- 
solutely safe  place  to  work.  It  la  to  be  rea- 
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sonably  safe  so  far  as  reasonable  care  can 
make  it  In  view  of  the  nature  of  tbe  employ- 
ment  Here  the  employ^  had  an  exception- 
ally safe  place  for  the  performance  of  his 
auties.  He  could  throw  the  switch  from  the 
north  platform.  He  could  have  crossed  over 
to  the  south  platform  by  way  of  the  flat  cars, 
or  crossed  the  pit  after  the  cars  bad  passed, 
or  he  could  bare  mounted  a  flat  car  and  re- 
mained thereon  imtil  the  train  was  brought 
to  a  stand  beyond  tbe  bridge.  Be  was  under 
no  compulsion  of  duty,  as  has  been  said,  to 
climb  tbe  box  car  ladder.  This  appellant 
was  therefore  not  negligent,  but  upon  the  oth- 
er hand  the  deceased  took  a  risible,  obvious, 
and  unnecessary  risk  from  which  bis  death 
resulted.  To  the  authorities  above  cited 
upon  this  proposition  may  be  added  Kana- 
wha &  Mich.  R,  R.  Co.  V.  Kerse,  239  U.  S.  576, 
36  Sup.  CL  174,  60  L.  Ed.  448.;  Reese  v.  Phil. 
&  Reading  R.  R.  Co.,  239  U.  S.  463,  36  Sup. 
Ct.  134,  60  li.  Ed.  384;  Jacobs  v.  Southern 
By.  Co.,  241  U.  S.  229,  36  Sup.  Gt.  S88.  60  L. 
Ed.  m. 

[6, 7}  Something  Is  said  In  respondent's 
brief  touching  the  applicability  to  tbe  facts 
of  this  case  of  the  Roseberry  Act.  Stats. 
1911,  p.  796.  The  particular  provi^on  re- 
lied upon  Is  that: 

"Tbe  fact  tbat  Buch  employ^  may  hare  been 
guiltj  of  contributory  neKliKence  shall  not  bar 
a  recovery  therein  where  his  contributory  oeg- 
Jieense  was  alight  and  that  of  the  employer  was 
gross  in  comparison." 

It  Is  clear  that  this  provision  can  have  no 
applicability  where,  if  the  employer  was 
guilty  of  negligence  at  all  it  was  extremely 
sllglit  as  compared  with  the  very  gross  negli- 
gence of  the  employe 

It  follows  herefrom  that  the  motions  of 
this  appellant  for  nonsuit  and  for  a  directed 
verdict  should  have  been  granted,  and  that 
the  verdict  rendered  by  tbe  Jury  does  vio- 
lence to  the  Instructions  which  the  court  gave 
to  the  jury,  and  Is  therefore  against  law. 
Declez  V.  Save,  71  Cal.  552,  12  Pac.  722. 

The  Judgment  and  order  appealed  from  are 
therefore  reversed. 

We  concur:   MELVIN,  J.;  LORIGAN,  J. 

(173  Cal.  766)  ' 

STRAND  IMP.  CO.  v.  CITY  OP  LONG 
BEACH.   (L.  A.  3750.) 

(Supreme  Court  of  California.   Dec  9,  1916.) 

1,  J0DGMENT  <g=>567— Conclusiveness  —  TI- 
TLE TO  Land. 
A  judgment  by  a  court  havinK  jurisdiction 
of  tbe  city,  entered  by  consent  in  an  action 
against  the  city  to  quiet  title,  which  declared 
plaintiff  therein  owner  of  land  claimed  by  the 
city  by  virtue  of  an  alleged  dedication  for  pub- 
Uc  use,  was  as  conclusive  to  establish  title  in 
fee  in  the  plaintiff  as  if  the  city  had  held  the 
land  in  its  proprintnry  capacity,  or  aa  a  natural 
person,  even  If  erroneous  in  point  of  law,  and 
bars  both  the  city  and  the  state. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  IS  1011,  1012;  Dec.  Dig.  «»567.1 


2.  Attobret  and  Client  ^79— Autqobitt 

OP  ATTORKET— PBESUMPnON. 

In  the  absence  of  evidence  of  fraud  or  want 
of  authority,  the  authority  of  an  attorney  is 

presumed. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CUent,  Cent  Dig.  8  05;  Dec.  Dig.  ^70.] 

3.  Navigable  Waters  ®=>44(3)  —  Grant  bt 
State— Peopertt  Conveyed, 

St.  1911.  p.  1304.  by  which  the  state  ([rant- 
ed to  the  defendant  dty  all  tidelands  and  sab- 
merged  lands,  whether  filled  or  unfilled,  with- 
in  the  present  boundaries  of  the  city,  and  sit- 
uated below  the  line  of  mean  hUh  tide,  in  trust 
for  purposes  of  navigation,  being  a  present 
grant  and  referring  to  conditions  existing  in 
1911,  did  not  convey  to  the  city  land  claimed 
by  plaintiff,  consisting  of  accretions  between  the 
time  of  the  issue  of  patent  to  an  adjoining 
ranch  and  the  grant  of  1011  to  tbe  dty  and  lying 
above  the  mean  high  tide  line  in  1911.  and  the 
city,  having  no  title,  is  not  prejudiced  by  a 
prior  judionent  that  plaintiff  is  tbe  owner  of 
tbe  land  in  fee. 

(Ed.  Note.— For  other  cases,  see  Navigable 
Wators.  Cent.  Dig.  {«  270,  277,  281;  Dec.  Dig. 
<S=>44(3).] 

4.  Navioable  Watbbs  iQ-'ti  11(1)— Aixunow 
— Statutes— Seashobe. 

Civ.  Code,  {  1014,  establishing  the  law  on 
the  subject  of  allnviOD  in  rivers,  but  not  pur- 
porting to  apply  to  alluvion  on  the  seashore, 
cannot  be  so  extended  by  construction,  either 
under  the  maxim,  "expressio  unius  excluelo 
est  alterius,"  or  under  section  4,  declaring  that 
the  rule  of  common  law  that  statutes  in  dero- 
gation thereof  are  to  be  strictly  construed  has 
no  application  to  this  Code,  and  that  the  Code 
establishes  the  law  respecting  the  subject  to 
which  it  relates,  and  is  to  be  liberally  con- 
strued. 

WEd.  Note.— For  other  cases,  see  Navijrable 
aters.  Cent  Dig.  H  266,  271,  278,  281;  l>ee. 
Dig.  «»44(1).] 

5.  Navigable  Watees  <S=>44(3)— Alluvion— 
CouuoN  Law— Seashore. 

In  view  of  Pol.  Code,  I  4468,  declaring  that 
the  common  law  shall  be  the  rule  of  dedsion 
where  not  repuenant  to  Constitution  or  stat- 
utes, and  the  absence  of  state  law  providing 
for  the  ownership  of  alluvion  and  accretions  on 
the  seashore,  Uie  upland  owner  of  land  abut- 
ting on  the  ocean  is  entitled  to  additions  by  al- 
luvion or  accretions. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  B  270,  277.  281;  Dee.  Dig. 
«=>44(3).] 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County;    Walter  Bordwell,  Judge. 

Action  by  the  Strand  Improvement  Com- 
pany against  the  City  of  Long  Beach.  From 
an  order  denying  Its  motion  for  new  trial, 
defendant  appeals.  Affirmed. 

W.  H.  Jamison  and  Anderson  &  Anders<m, 
all  of  Los  Angeles,  and  Stephen  G.  Long,  of 
Long  Beach,  for  appellant.  Jos.eph  H.  Call, 
and  Call,  Variel  &  Call,  all  of  Los  Angeles 
(John  e;.  Daly,  of  Long  Beach,  on  the  brief), 
for  respondent.  William,  Goudge  &  Chandler, 
of  Long  Beach,  amicus  curise. 

SHAW,  J.  The  defendant  app«ilB  tram  an 
order  denying  its  motion  for  a  new  trial. 

Tbe  case  concenis  the  ownership  of  a  par- 
cel of  land  in  the  city  of  Long  Beach  dtuated 
on  the  sand  beach  above  the  line  of  ordinary 
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blgh  tide,  and  between  tbat  line  and  a  blaff 
a  few  buDdred  feet  nortb  of  It,  near  tbe  ocean 
front  Two  main  questions  are  presented 
by  tbe  appellant  In  opposition  to  tbe  clainas 
of  tbe  plaintiff.  Tbe  first  question  is  wbether 
or  not  tbe  particular  tract  In  controversy  was 
dedicated  to  public  use  as  a  street,  parb,  or 
pleasure  ground  by  tbe  former  owners  of  tbe 
property  and  is  still  subject  to  such  use.  Tbe 
second  question  Is  whether  or  not  tbe  doc- 
trine that  land  added  to  the  upland  by  ac- 
cretion, or  alluvion,  applies  to  land  bordering 
upon  the  ocean. 

1.  The  asserted  dedication  to  public  use  Is 
basecj^on  a  map  filed  for  record  in  1882  by 
tbe  former  owners,  showing  a  survey  and  sub- 
division into  blocks,  lots,  streets,  and  alleys 
of  a  large  tract  of  land  now  comprising  a 
part  of  the  city  of  Long  Bea<^.  The  land  was 
a  part  of  a  Mexican  grant  patented  by  tbe 
United  States  and  known  as  Rancbo  de  Los 
Cerrltos,  bounded  on  tbe  south  by  tbe  Pacific 
Ocean.  Tbe  southern  boundary  of  tbe  map 
was  a  reproduction  of  the  meander  line  of  tbe 
United  States  patent,  surveyed  to  Indicate 
tbe  approximate  position  of  tbe  line  of  ordina- 
ry blgh  tide  forming  tbe  real  boundary  of 
the  rancbo.  The  line  of  actual  high  tide  was 
not  shown.  Between  this  meander  line  and 
tbe  southern  lines  of  tbe  tier  of  blocks  nearest 
to  it  tbe  map  showed  a  space  of  Irregular 
width,  varying,  according  to  tbe  map  scale, 
from  200  to  300  feet.  Along  this  space  there 
was  a  crooked  line  from  120  to  200  feet  by 
tbe  scale,  south  of  tbe  south  lines  of  the  first 
tier  of  blocks.  The  map  did  not  contain  any 
legend  or  words  denoting  the  purpose  of  tbfs 
line.  There  was  parol  evidence  that  it  was 
intended  to  indicate  tbe  line  of  a  bluff  15 
to  20  feet  blgh  extending  along  tbe  ocean 
front  north  of  the  land  In  controversy.  In 
tbe  space  between  this  bluff  line  end  the  tier 
of  blocks  there  were  tbe  words  "Ocean  Park 
Avenue."  Nothing  further  appears  that  tends 
to  define  the  width  of  the  space  Intended  to 
be  embraced  In  Ocean  Park  avenue,  except  a 
note  on  the  margin  that,  "All  streets  running 
east  and  west  are  80  ft.  wide."  As  all  tbe 
other  east  and  west  streets  are  denominated 
"streets"  and  tbe  one  in  question  as  an  "ave- 
nue," tbe  map  leaves  tbe  width  of  the  avenue 
in  doubt 

The  contention  of  the  city  is  that  the  filing 
of  this  map  and  the  sale  of  lots  referring  to 
it,  by  the  owners  of  tbe  anbdlvlalon,  under 
whom  the  plaintiff  derives  Its  title,  operated 
as  an  offer  to  dedicate  to  public  use,  as  a 
street  and  park,  or  pleasure  ground,  the  whole 
of  the  space  between  tbe  front  tier  of  blocks 
and  the  line  of  ordloary  high  tide.  In  March, 
1886,  before  the  Incorporation  of  Long  Beach, 
the  board  of  supervisors  of  the  county  passed 
a  resolution  that  tbe  "streets  and  alleys'*  in 
Long  Beach  shown  on  this  map,  "are  hereby 
declared  public  highways."  It  Is  claimed 
that  by  this  offer  and  acceptance  the  space 
above  deacrlbed  became  dedicated  to  tbe 


aforesaid  public  nse.  Tbe  dty  of  Lcmg  Beach 
was  incorporated  In  February,  1S88.  Soon 
afterwards  tbe  same  claim  was  made  by  the 
dty  against  tbe  Long  Beach  Land  &  Water 
Company,  tbe  predecessor  In  interest  of  tbe 
plaintiff,  and  who  then  held  tlie  record  title 
to  tbe  space  In  question.  Tbe  company  claim- 
ed that  the  dedication  included  only  a  strip 
100  feet  wide,  adjoining  the  lines  of  said 
tier  of  blocks. 

Said  company,  In  February,  18S9,  began 
an  action  in  the  superior  court  of  Los  Ange- 
les county  against  the  dty  of  Long  Beach  to 
quiet  its  title,  alleged  to  be  In  fee  simple,  to 
all  of  the  space  between  said  tier  of  blocks 
and  the  ocean,  except  tbe  strip  100  feet  wide, 
which  it  designated  as  Ocean  Park  avenue. 
After  this  action  was  begun  the  dispute  was 
settled  by  agreement  between  said  company 
and  the  dty,  whereby  the  dty  was  to  abandon 
the  claim  that  tbe  entire  space,  or  any  more 
than  the  northerly  100  feet  of  It  was  dedicat- 
ed to  public  use.  and  tbe  company  was  to 
convey  to  the  city  certain  strips  of  land  be- 
tween the  100-foot  street  and  the  bluff,  to  be 
used  as  a  public  park  or  pleasure  grounds, 
and  not  to  be  obstructed  by  strudures  which 
would  cut  off  the  view  of  the  ocean  from  the 
front  lots  In  said  tier  of  blocks.  This  agree- 
ment was  not  in  writing,  and  it  was  not  di- 
rectly proven,  but  It  is  fairly  inferable  from 
the  evidence.  In  pursuance  of  this  settle^ 
ment,  tbe  dty,  by  Its  attorneys,  appeared  iu 
the  adion  and  filed  an  answer  disclaiming 
any  interest  In  the  land  claimed  In  the  com- 
plaint, and  stipulating  that  Judgment  might 
l)e  given  for  the  plaintiff.  Judgment  was 
thereupon  entered  on  May  13,  1889,  declaring 
that  the  said  company  was  the  owner  in  fee 
of  all  of  the  space  between  said  100-foot 
street  and  tbie  ocean  and  quieting  its  title 
thereto  against  all  claims  of  the  dty  for  pub- 
lic purposes  or  otherwise.  On  the  same  day 
the  said  company  executed  to  the  Kltj  a 
deed  purporting  to  convey  to  It,  upon  the 
conditions  above  stated,  the  strips  of  land 
alwve  mentioned  lying  between  the  street  and 
the  bluff.  Thereafter  the  company  continued 
to  assert  title  to  the  laud,  except  that  coa- 
veyed  by  It  to  the  dty,  and  has  conveyed  par- 
cels of  It  to  divers  persons  who  have  used  tbe 
same  for  private  purposes  ecdnslvety.  The 
plaintiff  has  succeeded  to  one  of  these  par> 
cols,  bdng  the  land  here  In  controversy. 
,  [1]  Tbe  Judgment  Is  &  determination,  con* 
elusive  upon  the  dty  and  the  public,  that 
the  land  in  question  is  free  from  public  use. 
and  that  it  then  belonged  to  the  Lcmg  Beach 
Land  &  Water  Company,  to  whose  title  plain- 
tiff has  succeeded.  A  Judgment  by  a  court 
having  Jurisdiction  of  the  dty  as  one  of  the 
parties  operates  to  divest  the  public  use  and 
establish  title  in  fee  in  tbe  plaintiff,  as  fully 
as  if  the  dty  held  tbe  land  in  Its  proprietary 
capacity,  or  as  if  it  were  a  natural  person, 
and  even  if  tbe  Judgment  Is  erroneous  In  point 
of  law,  upon  the  facts  shown.  It  bars  both 
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the  dty  and  ttie  state.  People  t.  HoUaday, 
83  Cal.  2S1,  29  Pac.  54,  27  Am.  St.  Bep.  186; 
Saa  PrandscD  t.  Holladay.  76  Oal.  22, 17  Pac. 
M2;  People  t.  Smith.  98  Cal.  400,  27  Pac;  B7, 
347. 

[2]  The  attack  <m  the  Indigent  was  on  Ow 
sronnd  that  tt  was  obtained  by  fraud,  and 
was  glTcn  fm  tbe  consent  of  attorns  who 
had  no  authority  from  the  dty.  niere  was 
BO  eridence  of  ftand,  nor  of  tbe  want  of  au- 
ttaorlty  of  tbe  attorney.  In  tbe  absence  of 
sach  evidence,  tbe  authority  of  the  attorney 
la  presumed.  The  objections  on  these 
grounds  are  completely  answered  by  the  deci- 
sion in  CarpcDtier  t.  Oakland,  30  CaL  440. 
See,  also,  Deegan  v.  Deegan,  22  Ner.  197, 
87  Pac.  300,  S8  Am.  St  Bep.  742;  Wandllng 
T.  Straw,  2S  W.  Va.  70S ;  1  Freeman  on  Judg- 
ments. 1 128;  Code  OIt.  Proc.  I  283. 

[3]  2.  The  court  found  that  the  lan^  claim- 
ed by  tbe  plaintiff  consists  of  accretlonB  along 
tbe  seashore  made  since  tbe  year  1882.  The 
evidence  iDdlcates  that  the  land  lies  sooth  of 
the  bigh  tide  Une  as  It  existed  In  1867  when 
tbe  Ceriitoa  rancho  was  patented.  By  tbe 
act  of  May  1,  1911  (Stats.  1911,  p.  1304),  the 
state  granted  to  tbe  dty  of  Long  Beach  "all 
the  tldelands  and  sabmerged  lands,  whether 
filled  or  unfilled,  wltbln  the  present  bound- 
aries of  said  city,  and  situated  below  tbe  Une 
of  mean  high  tide  of  the  Padflc  Ocean,"  in 
trust  for  purposes  of  navigation.  The  dty 
claims  title  under  this  grant.  Counsel  assert 
the  doctrine  that  the  patent  for  the  Cerrltos 
rancho,  although  it  established  tbe  line  of 
mean  high  tide  as  the  southern  boundary 
thereof,  granted  only  the  lands  lying  north  of 
said  tide  line  as  it  was  then  situated ;  that  all 
lands  then  lying  below  mean  high  tide  line 
were  the  property  of  the  state;  that  accre- 
ticHis  subsequently  formed,  or,  in  any  erent 
all  that  have  been  formed  along  the  ocean 
front  since  the  adoption  of  section  1014  of  the 
OItU  Code  In  1872,  remain  tbe  property  of  the 
state,  and  did  not  become  the  property  of  tbe 
owner  of  tbe  adjacent  upland,  and  that  tbe 
grant  from  tbe  state  to  tbe  dty  in  1911,  In- 
doded  not  only  tbe  land  lying  below  said 
tideland  at  that  time,  but  also  all  of  tbe  land 
that  lay  below  said  line  In  1872,  and  since 
then  converted  Into  upland  accretions  or 
alluvl<m. 

It  must  be  admitted  that  the  language  of 
the  granting  act  does  not  have  that  effect. 
It  purports  to  be  a  present  grant  and  to  refer 
to  conditions  existing  in  1911,  and  it  Is  limit- 
ed to  lands  "situated  bdow  the  line  of  mean 
high  tide  of  tbe  Padflc  Ocean."  This  means 
tbe  line  as  it  was  situated  at  that  time.  Tbe 
land  claimed  by  plaintiff  was  then  situated 
above  tbe  mean  high  tide  Une,  and  it  was 
therefore  not  included  in  the  grant  to  the 
city  from  the  state.  If  the  dty  baa  no  title, 
tbe  judgment  that  the  plaintiff  is  the  owner 
of  tbe  land  in  fte  la  not  prejudicial  to  tbe 
dty.  Tbe  state  alone  could  complain,  If  It 
has  any  right  or  Interest  under  the  doctrine 
161  P.-^ 


above  referred  to,  and  It  is  not  a  party  to 
the  action.  This  action  was  begun  on  May 
28, 1911,  three  weeks  after  the  passage  of  tbe 
act  granting  the  Udelands  to  the  dty.  The 
evidence  shows  that  no  accretions  were  made 
In  tbe  Interval. 

There  was  evidence  showing  that  after  the 
action  was  begun  and  before  the  trial  was 
ended  accretions  were  made  adding  sever- 
al feet  to  the  land  above  mean  tide  line. 
The  Judgment  was  entered  on  January  6. 
191S.  It  declares  the  Une  ot  mean  high  tide 
to  be  the  south  boundary  of  the  land  adjudged 
to  plaintiff.  It,  therefore,  becomes  necessary 
to  determine  whether  accretions  formed  since 
the  passage  of  the  ad  of  May  1,  1911,  belong 
to  the  plaintiff  or  to  the  dty. 

The  dalm  of  tbe  dty  to  such  accretions  is 
based  entirely  on  the  proposition  that  the 
law  of  this  state  Is  that  land  formed  by  al- 
luvion along  the  shore  of  tbe  sea  does  not 
belong  to  tbe  owner  of  tbe  adjoining  up- 
land, but  remains  the  prc^rty  of  the  state 
in  virtue  of  Its  sovereignty,  as  it  was  while 
the  tides  flowed  over  the  space  covered  by 
tbe  alluvion.  The  proposition,  considered  In 
.the  light  of  its  practical  appllcatlo.n  and  con- 
sequences, Is  certainly  a  most  extraordinary 
one.  California  has  more  than  1,000  miles 
of  seashore  to  which  land  is  continually  be- 
ing added  by  alluvion,  and  from  which  land 
is  continually  being  taken  away  by  reliction. 
The  actual  line  of  mean  high  tide,  as  it  ex- 
isted when  the  state  was  formed,  or  as  it 
was  in  1872,  when  the  Civil  Code  was  enact- 
ed, has  never  been  surveyed,  and  In  places 
where  relldlons  or  alluvions  have  changed 
the  shore  line,  the  original  Hue  Is  unknown, 
and  cannot  be  ascertained  with  any  degree 
of  certainty.  If  the  doctrine  la  correct,  the 
state  Is  tbe  real  owner  of  innumerable  par- 
cels of  laud  added  to  the  shore  by  alluvion 
which  hitherto  have  been  supposed  to  be- 
long to  the  respective  owners  of  tbe  upland 
to  which  they  have  been  added,  and  the 
boundaries  of  which  cannot  now  he  ascer- 
tained, it  is  not  difficult  to  see  that  great 
uncertainty,  confusion,  and  much  litigation 
would  ensue  if  such  dodrlne  were  establish- 
ed and  enforced. 

The  proposition  Is  contrary  to  tbe  great 
weight  of  authority.  The  act  of  April  13, 
1850,  dedared  that  the  cxtmmon  law  of  Eng- 
land shall  be  tbe  rule  of  dedslon  In  this 
state,  where  It  is  not  repugnant  to  the  feder- 
al or  state  Constitution  or  to  the  statutes  of 
the  state.  Stets.  1850,  c.  95.  This  provision 
is  now  a  part  ot  our  PoUtical  Code.  Section 
4468.  The  law  of  aUuvlon  Is  thus  stated  by 
Blackstone: 

"And  as  to  lands  xaloed  trom  tbe  sea,  either 
by  alJuvioD,  by  tbe  washinit  up  ot  sand  and 

earth,  BO  as  in  time  to  make  terra  firma,  or  by 
dereliction,  as  when  the  sea  shrinks  below  the 
usual  water  marka;  in  these  cases  tbe  law  is 
held  to  be  that  if  the  sain  be  by  little  and  Uttle, 
by  smaU  and  imperceptible  decrees,  it  shall  jco 
to  the  owner  of  the  land  adjoininz.  For  'de 
minimus  Don  curat  lex';  and  betides,  these 
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owners  being  often  losers  by  the  breakicK  in  of 
the  sea,  or  at  cbarfcea  to  keep  it  out.  this  Oossi- 
ble  Rain  is,  therefore,  a  reciprocal  cousidera- 
tioa  for  such  possible  charjce  or  loss."  2  BL 
Com.  2^. 

This  Is  practically  the  nalversal  rale.  3 
Wash.  Iteal  Prop.  (6th  Ed.)  S  1884,  p.  74;  1 
Am.  &  Eng.  Ency.  of  Low,  468;  Camden,  etc., 
Co.  V.  Llpplncott,  45  N.  J.  Law,  410;  Mulry 
V.  Norton.  100  N.  Y.  434.  3  N.  E.  681,  53  Am. 
Rep.  206;  Shlvely  v.  Bowlby,  152  U.  S.  35.  14 
Sup.  Ct  548,  38  U  Ed.  331 ;  St  Clair  v.  Lov- 
IngstOD,  90  U.  S.  (23  Wall.)  57,  23  L.  Ed.  59; 
Hagan  v.  Campbell,  note,  33  Am.  Dec.  277. 
There  Is  a  statement  of  Chancellor  Kent  that 
land  gained  by  accretion  belongs,  "In  the 
case  of  the  sea  or  navigable  rivers,  to  the  sov- 
ereign." 3  Kent,  Com.  428.  This  Is  part  of  a 
passage  defining  the  law  of  accretion.  It  Is 
directly  contrary  to  the  cases  dted  by  the 
author  to  support  it.  In  a  footnote  to  the 
fourteenth  edition,  Mr.  Gould,  the  annota- 
tor,  dtes  Zelter  v.  Southern  Yacht  Club,  34 
La.  Ann.  837,  as  sustaining  the  doctrine. 
The  opinloo  in  that  case  la  not  clear  on  the 
question  whether  the  land  in  controversy  was 
upland  made  by  accretion,  or  was  land  under 
the  waters-  of  Lake  Pontchartraln.  So  far  as 
it  refers  to  the  right  to  accretions,  it  ap- 
pears to  t>e  based  on  the  authority  of  article 
610  of  the  Louisiana  Civil  Code,  which  it 
£lves  as  declaring  that  the  right  of  the  up- 
land owner  to  land  left  dry  by  derelictions 
"does  not  take  place  In  case  of  derelictions 
of  the  sea."  That  state  has  not,  so  far  as 
we  are  aware,  adopted  the  common  law.  The 
case  is  therefore,  not  in  point  here.  It  Is 
ctmtrary  to  all  common-law  authority. 

[4]  The  city  relies  on  the  application  of 
the  maxim,  "Expresslo  unius  exclusto  est  al- 
terius,"  to  section  1014  of  the  ClvU  Code. 
This  section  is  as  follows: 

"Where,  from  natural  causes,  land  forms  by 
imperceptible  dexrees  upon  the  bank  of  a  river 
or  stream,  navigable  or  not  aavisable,  either  by 
accumulatioD  of  material  or  by  the  recession 
of  the  stream,  such  land  belongs  to  the  owner 
of  the  bank,  subject  to  any  ezistLng  right  of  way 
over  the  bank." 

The  argument  Is  that  since  this  section  men- 
.tlons  the  banks  of  a  "river  or  stream,"  and 
■does  not  mention  the  seashore,  it  must  be 
taken  as  abrogating  the  common  law,  so  far 
as  alluvion  upon  the  seashore  Is  concerned. 
This  theory  would  make  an  omission  to  say 
anything  on  a  subject  operate  as  an  affirma- 
tive dedaraUon  repealing  an  existing  law  on 
the  subject  not  mentioned.  We  do  not  tliink 
the  rule  of  constmctioa  relied  on  should  be 
carried  so  far  In  Oils  case,  i^  indeed,  it  could 
be  dwe  In  any  case.  The  doctrine  that  the 
right  to  alluvion  exists  In  the  owner  of  the 
seashore,  as  well  as  elsewhere,  has  been  rec- 
ognized in  our  decisions.  Dana  t.  Jackstxi 
St  W.  Co.,  31  Cel.  120,  89  Am.  Dec  164; 
Wright  V.  Seymour,  69  CaL  126,  10  Fac.  323. 
The  United  States  Circuit  Court  of  Appeals 
seems  to  have  reached  the  conclusl<m  that 


BectLoa  1014  covered  fbe  entire  law  of  tlie 
state  on  the  snbject  of  allvvion,  that  It  was 
exclusive  In  Its  character,  and  that  It  abro- 
gated the  common  law  of  alluvim  as  applied 
to  the  seashore,  In  ite  decision  In  Weston 
Pac.  Ry.  Co.  t.  Southern  Pac.  Ca,  151  Fed. 
387.  80  C.  a  A.  606.  This  conclusion  was 
founded  upon  section  4  of  the  OivU  Code, 
daring  that: 

"The  rule  of  the  common  law,  that  statutes  in 
derogation  thereof  are  to  be  strictly  construed, 
has  no  application  to  this  Code.  The  Code  es- 
tablishes the  law  of  this  state  respecting  the 
subjects  to  which  it  relates,  and  its  provisions 
are  to  be  liberally  construed,  with  a  view  to 
effect  its  objects  and  to  promote  justice." 

Doubtless  section  1014  establishes  the  law 
of  this  state  on  the  subject  of  alluvion  de- 
posited in  rivers  and  streams.  But  that  sec- 
tion does  not  purport  to  establish  the  law 
with  regard  to  alluvion  on  the  seashore,  nor 
to  declare  that  neither  alluvion,  nor  the 
rights  growing  out  of  it  by  the  common  law, 
shall  exist  on  land  abutting  upon  the  ocean. 
There  is  nothing  In  section  4,  nor  in  the  max- 
im above  mentioned,  tliat  requires  that  sec- 
tion 1014  should  be  given  that  effect.  We 
do  not  approve  the  construction  given  to  It 
In  the  above-dted  case. 

[I]  Our  condusi(Hi  is  that  the  ri^t  of  the 
upland  owner  to  additions  to  his  land  by  al- 
luvion or  accretions  exists  where  the  land 
abuts  upon  the  ocean,  and  that  section  1014 
of  the  Civil  Code  has  no  application  to  alter 
the  common-law  rule  In  that  re^>ect. 

There  are  no  other  points  that  require  no- 
tice or  affect  the  merits  of  the  case. 

The  order  Is  affirmed. 

We  concur:  ANGELLOTTI,  C.  J.;  SLOSS. 
J.;  MELVIN,  J.;  LOBIGAN,  J.;  LAW- 
LOB.  J. 

(ITS  Cal.  787) 

CITY  OF  SACRAMENTO  v.  PACIFIC  GAS 
ft  ELECTRIC  CO.   (Sac.  2276.) 

(Supreme  Court  of  California.   Dec.  12,  1916. 
Beheaiing  Denied  Jan.  11,  1917.) 

1.  HiGHWATa  «=>163—  Obstbuotiok— OOH- 

TKNZEITCB. 

No  argument  of  convcnieDce  nor  even  of  ne- 
cessity justiQes  an  unaatborized  obstruction  or 
interference  with  free  use  by  the  public  of  one 
of  its  highways,  but  such  obstnictitm  can  be  bas- 
ed only  on  legal  right. 

[Ed.  Note.— For  other  cases,  see  HighwaTS, 
Cent  Dig.  H  299,  417.  419;  Dec;  IMg.  «=>15a] 

2.  Stbeet  Railboads  «s>28(4)  —  Stbbres  — 
Fbancbibes— GoNSTBUCnON. 

Where  a  franchise  to  one  corporation  au- 
thorized construction  of  tracks  east  on  K  and 
south  on  T.  street,  and  another  franchise  to  a 
different  company  authorized  construction  west 
on  K  and  north  on  T,  streets,  although  the  fran- 
chises were  afterwards  acquired  by  a  single  com- 
pany, and  although  both  induded  the  power  to 
build  "all  necessary  or  convenient  tracks  for 
curves,  turnouts,  switches,  side  tracks,  stations, 
turntables  and  appendages"  the  company  had  no 
right  to  construct  a  straight  track  across  K 
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street  connecting  the  two  branchea  on  T.  street, 
since  a  grant  of  franchise  must  be  strictly  con- 
strued and  fair  donbt  resolved  in  favor  of  the 
public. 

[Ed.  Note.— For  other  cases,  ste  Street  Bail- 
roB^a,^  Gent.  Dig.  K  61,  65;  Dee.  Dig.  ^ 

Department  2.  Appeal  from  Superior 
Court,  Sacramento  County;  N.  D.  Arnot» 
Judge. 

Injunction  by  the  City  of  Sacramento 
against  the  Pacific  Gas  &  Electric  Company. 
Decree  for  complainant,  and  defendant  ap- 
peals. Affirmed. 

Wm.  B.  Bosley  and  Thos.  J.  Straub,  both 
of  San  Francisco,  and  L.  T.  Hatfield,  of 
Sacramento,  for  appellant.  Archibald  Yell, 
B.  T.  McKisicb,  and  V.  A.  McGeorge,  all  of 
Sacramento,  for  respondent. 

HENSHAW,  J."  The  appellant,  operating 
an  electric  street  railway  in  the  city  of 
Sacramento,  undertook  to  construct  across  K 
street  in  that  city  two  tracks,  directly  con- 
necting its  existing  tracks  on  Tenth  street, 
which  extended  north  and  south  from  K 
Street.  The  accompanying  diagram  will  fa- 
cilitate an  understanding  of  the  situation: 
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[1]  K  street  extends  east  and  west,  and 
upon  It,  across  Tenth  street,  defendant  has 
fbr  nbiny  years  operated  Its  railway.  Ap- 
proaching Tenth  street  along  K  from  the 
west  there  Is  at  Tenth  street  a  curve  to  the 
right  and  southerly,  whereby  cars  on  K  street 
may  be  and  are  diverted  to  Tenth  street  and 
run  southerly  thereon.  As  defendant's  street 
cars  reach  Tenth  street  on  K  from  the  east, 
similar  curves  bear  oft  to  the  right  hand  and 
northerly,  whereby  the  K  street  cars  are  di- 
verted onto  Tenth  street  north  of  K  street. 
These  street  car  tracks  are  indicated  upon 
the  diagram  in  solid  black  lines,  a  single  line 
in  each  Instance  for  convenlenee  in  delinea- 
tion, representing  two  tracks.  Over  the  right 
of  defendant  to  maintain  these  tracks  there 
is  no  controvNsy.  Defendant  undertook  to 
make  a  direct  connebtion  across  K  street  for 
Its  lines  on  Tenth  street.  That  portion  of 
the  new  track  which  it  designed  to  build  and 
was  in  process  of  building  to  accomplish  this 
direct  connection  is  indicated  by  the  dotted 
lines.  This  work  was  arrested  by  this  ac- 
tion in  Injunction  brought  by  the  city  of 
Sacramento.  It  prevailed,  and  defendant 
has  taken  this  appeal.  Appellant  Insists  that 


It  has  the  legal  right  to  construct  this  disput- 
ed portion  of  the  track.  It  repudiates  the 
suggesttm  that  its  argument  is  more  one  ot 
convenience  than  of  right,  but  It  Is  undoubt- 
edly true  that  running  throngb  its  argu- 
ment. Ilka  an  aocompanlment  to  a  ttaemCi  in 
the  contention  adverted  to.  Thus  it  Is  said 
that  appellant  can  and  does  transfer  its 
can  from  North  Tenth  street  to  South  Tenth 
street,  or  vlee  versa,  by  tbe  cumbrous  meth- 
od of  running  them  onto  K  street,  backing 
tb«n  across  K  street  to  the  curve  upon  the 
other  Aie  of  the  street,  and  then  turning 
them  down  that  street,  that  the  intersection 
of  Tmth  and  K  streets  Is  a  busy  and  popu- 
lous center  of  traffic,  and  Uiat  It  would  be 
much  more  expedient  for  the  appellant,  much 
more  convenient  for  the  traveling  public,  and 
a  much  more  expedltioos  way  of  clearing  the 
Interruption  to  travel  occasioned  by  the  pres- 
ence of  these  cars  to  permit  the  direct  cross- 
ing. However,  as  it  Is  only  In  this  inferential 
way  that  appellant  advances  the  argument  of 
convenience.  It  is  sufficient  to  say  that,  so 
far  as  any  such  use  of  a  public  street  is  con- 
cerned, the  only  reasoning  to  which  a  court 
can  listen  is  reasoning  based  on  legal  right. 
No  argument  of  convenience  nor  even  of  ne- 
cessity justifies  an  unauthorised  obstruction 
on  or  unauthorized  interference  with  the  free 
use  by  the  public  of  one  of  its  highways,  and 
all  such  arguments  are  to  be  addressed  to 
the  lawmaking  power.  Omnibus  R.  R.  Co.  v. 
Baldwin,  57  CoL  160;  Amestoy  v.  E.  R.  T. 
Co.,  95  CaL  311,  30  Pac.  550;  City  Store  v. 
San  Jose,  etc.,  Co.,  160  Cal.  277,  88  Pac.  077; 
Davis  V.  Mayor  of  New  York,  14  N.  T.  506, 
67  Am.  Dec.  186;  Commonwealth  v.  Vermont 
&  Mass.  R.  R.  Co.,  4  Gray  (Mass.)  22;  L.  & 
N.  R.  R.  Go.  V.  Mobile,  Jackson,  etc.,  Co.,  124 
Ala.  162,  26  Sonth.  895;  BnrUngton  v.  Penn. 
R.  R.  Co.,  56  N.  J.  Eg.  259,  38  AU.  849;  Fan- 
ning T.  Osborne,  102  N.  T,  441.  7  N.  B.  307; 
Bangor  v.  Traction  Co.,  147  Mich.  169,  110 
N.  W.  490,  7  li.  R.  A.  (N.  S.)  1187.  118  Am. 
St.  Rep.  646,  11  Ann.  Cas.  293;  Edmonds  v. 
Baltimore  &  Potomac  R.  R.  Co.,  114  U.  S. 
453,  5  Sup.  Ct  1098,  29  L.  Ed.  216;  Joyce  on 
Nuisances,  S  246;  DHL  Mun.  Corp.  (5th  Ed.) 
I  1244;  Elliott,  Roads  and  Streets,  {  1016. 

[21  We  come  then  to  a  consideration  of  the 
asserted  right  of  the  defendant  to  lay  the 
tracks  in  question.  It  is  said  that  this 
right  exists  by  virtue  of  a  grant  contained  in 
two  ordinances  of  the  city.  By  the  first  of 
these  the  predecessors  in  interest  of  appel- 
lant were  empowered  to  constmct  the  exist- 
ing double-track  street  car  line  which  extends 
along  K  street,  across  Tenth,  and  tiiereon 
easterly.  They  were  also  emitowered  to  build 
and  operate  the  existing  line  from  Tenth  and 
K  connecting  with  the  existing  line  on  K. 
thence  at  Tenth  street  southerly  along  Tenth 
street,  and  in  connection  with  the  construc- 
tion and  operation  of  this  system  were  em- 
powered to  build  "all  necessary  or  convenient 
tracks  for  curves,  turnouts,  switches,  side 
tracks,  stations,  turntables  and  appendages." 
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By  the  second  ordinance  the  predecessor  In 
Interest  of  appellant  was  authorized  to  oper- 
ate electric  cars  on  K  street  westeriy  "to  a 
connection  with  tbe  tracks  of  the  Central 
Electric  Railway  Company  at  the  Intersection 
of  K  street  and  Tenth  street,  thence  on  Tenth 
street  to  a  connection  with  the  tracks  of  the 
Central  Electric  Railway  Company  on  3 
street."  eta  This  is  the  connection  indicated 
upon  the  diagram  by  the  northerly  curve. 
The  franchise  grants  contained  in  these  ordi- 
nances, It  Is  to  be  noted,  were  grants  not  to 
tbe  same,  bnt  to  different  persons  or  corpora- 
tions. The  power  conferred  by  them  was  ex- 
ercised to  the  extent  indicated  in  the  con- 
struction of  the  curves  leading  into  the 
tracks  to  the  north  and  south  on  Tenth 
street.  The  single  qnestlon  is  whether  those 
ordinances,  separately  or  together,  granted 
the  right  to  build  the  straight  track  across  K 
street  on  Tenth,  and  tbe  question,  we  think, 
relleted  from  the  pressure  of  the  argument 
of  coorenience,  is  an  extremely  simple  one 
which  must  be  answered  in  the  negative. 
Clearly  by  none  of  tbe  language  used  In  ei- 
ther ordinance  ts  the  right  and  power  to  do 
this  thing  directly  declared  and  granted.  Ap- 
pellant finds  that  power  In  the  use  of  the 
word  "appendages."  That  word  Is  employed 
in  the  second  ordinance  in  precisely  the  same 
manner  as  It  la  used  in  the  first  ordinance 
where  Ita  context  is  quoted.  Appellant  ar- 
gues that,  ^nce  It  can  In  fact  transport  Its 
cars  on  Tenth  street  to  the  north  or  sontb 
of  K  street  by  the  cumbrous  method  of 
switching,  tbe  direct  cross-track  to  accom- 
plish the  same  result  comes  Justly  within  the 
meaning  of  tbe  word  "appendage."  But  is 
this  so?  A  reading  of  the  ordinances  dis- 
closes that  they  are  drawn  with  particular- 
ity. The  routes  are  carefully  defined.  The 
franchises  which  they  granted  were  given  to 
-different  persons  at  different  times.  There 
is,  as  has  been  said,  nothing  in  either  of  tbem 
which  specifically  authorizes  a  line  of  rail- 
road directly  across  K  street,  and  yet  one 
would  certainly  look  for  such  an  authorlza- 
-tion  to  be  expressly  given.  Moreover,  the 
drcumstances  under  which  the  franchises 
themselves  were  given  are  repellant  to  this 
suggestion.  By  the  first  the  cars  were  au- 
thorized to  run  easterly  to  K  street  and  then 
southerly  down  Tenth.  By  the  other  they 
were  authorized  to  run  westerly  on  K  street 
and  then  northerly  on  Tenth.  The  fact  that 
by  subsequent  purchase  or  traffic  arrange- 
ment the  control  of  these  various  lines  has 
come  into  a  single  hand  of  course  cannot 
operate  to  modify  or  control  tbe  terms  of 
tbe  grant.  And,  finally,  if  doubt  can  be  en- 
tertained upon  tbe  proposition,  and  it  is  cer- 
tainly little  enough  to  say  that  doubt  can 
be  entertained,  that  doubt,  under  all  the  au- 
thorities and  under  every  prindple  govern- 
ing the  interpretation  of  such  grants,  must 
4>e  construed  in  favor  of  the  sovereign — the 


granting  power— whose  mandatory  the  dty 
of  Sacramento  Is, 

"A  grant  of  a  franchise  to  constmct  and  oper- 
ate a  railroad  or  other  utility  in  the  street  is  to 
be  strictly  construed,  and,  in  cases  of  a  fair 
doabt.  Id  favor  of  the  puuie  as  those 
claiming  under  the  grant."  DHL  ilun,  Corp. 
(5th  Ed.)  8  1233. 

"The  grant  to  a  railway  company  of  a  right 
to  occupy  a  street,  whether  by  ordinance  or  by 
charter,  must  plainly  appear.  It  should  not  be 
left  to  Unplication  from  general  language  which 
docs  not  clearly  show  an  intent  to  give  the  per- 
mission." Chicago,  etc.,  R.  B.  Go.  T.  Chicago, 
121  111.  176,  11  N.  E.  907. 

And  without  multiplying  quotations  apcm 
so  well-settled  a  proposition,  suffice  It  to  dte 
Hannibal  *  St  Joseph  Ry.  Co.  v.  Mo.  River 
Co.,  125  U.  S.  260,  8  Sup.  Ct  874,  31  L.  Ed. 
731;  Charlcg  Rlrer  Bridge  Warren  Bridge^ 
11  Pet  420,  9  L.  Ed.  773;  Strawbrldge  Oftnal 
V.  Wbeeley,  23  B.  &  A.  794 :  Dubnqne,  etc, 
Ry.  Co.  V.  Litchfield,  64  n.  S.  (23  How.)  06^ 
16  L.  Ed.  500;  FerUiizlng  Co.  7.  Hyde  Park, 
97  n.  S.  666,  24  L.  Ed.  1036. 

Tbe  judgment  and  order  ai>pealed  from  are 
therefore  affirmed. 

We  concur:    UELYIN,  J.;  LORIGAN,  3. 


an  cai.  im 

TURNER  T.  TURNER  et  aL   (L.  A.  3757.) 

(Supreme  Court  of  California.   Dee.  12,  191flL 
Rehearing  Denied  Jan.  11,  1917.) 

1.  Pl^UINQ  «=»53(2)— INCONSISTXHCT. 

Where  the  divorced  wife  sued  in  two  counts, 
one  of  which  alleged  a  fraudulent  deed  nuuie  by 
the  husbaud,  daring  the  community,  of  comma- 
nity  property  to  two  sons,  and  Bought  recovery 
of  one-half  of  such  property,  and  the  other  al- 
leged that  one  of  the  sons,  subsequent  to  the 
death  of  the  other,  fraudulently  secured  a  deed 
from  tbe  plaintiff  of  her  interest  In  the  property 
and  sought  recovery  of  an  undivided  half  w 
the  son's  share,  though  the  second  count  was  not 
consistent  with  the  first  such  pleading  ^as  not 
improper,  and  plaintiff  could,  before  trial, 
withdraw  the  first  count  In  the  absence  of  evi- 
dence to  support  it  and  still  recover  on  th» 
second. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  114:-U7;  Dec  Dig.  «=353(2).] 

2.  DEKns  «=358(1>— REQULsma  or  Dkliveht 
— Deeds  to  Infants. 

A  deed  to  an  infant  reqaires  no  didivery  to 
or  acceptance  by  the  grantee,  and  delivery  to  a 
third  person  for  his  benefit  is  sufficient  to  vest 
title. 

[Ed.  Note,— For  other  cases,  see  Deeds,  Cent 
Dig.  IS  130, 133,  135;  Dec.  Dig.  «=a58(l).] 

3.  Deeds  <s=»208(l)  —  Dxuvbbt  —  BTiDKrci 
—Sufficiency. 

Where  the  grantor  of  land  to  Infiast  grantees 
delivered  the  deed  to  a  notaiy  and  subsequently, 
in  petition  for  letters  of  administration  npon 
tlie  estate  of  one  grantee,  the  grantor  expressly 
stated  that  the  estate  consisted  of  an  undivided 
half  of  the  land  deeded,  there  was  ample  evi- 
dence to  support  a  finding  of  ddiveiy  of  tbe 
deed. 

[Ed.  Note.— For  other  cases,  see  I>eed»,  Cent 
Dig.  51  625.  630;  Dec.  Dig.  «=>208(l).l 
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D^artment  2.  Anml  from  Superior 
Court.  Inyo  Conntr;    WUllam  D.  Deby, 

Suit  by  Anoa  Turner  against  J.  S.  Turner, 
for  ttimself  and  aa  administrator  of  the  es- 
tate of  Edgar  M.  Turner,  and  George  w. 
Tomer.  Judgment  for  complainant,  and  de- 
fendants appeal.  Affirmed. 

'8.  E.  Vermilyea,  S.  L.  Carpenter,  and  Wm. 
B.  Hlinrod,  all  of  Los  Angeles,  for  appellants. 
Wm.  Lair  Hill  and  James  P.  Montgomery, 
botb  ot  Oakland,  and  Frank  O.  Scherrer,  of 
Independence,  for  respondent 

HENSHAW,  J.  Plaintiff  alleged  that  for 
many  years  prior  to  1889  she  had  been  the 
wife  of  defendant  J.  S.  Turner.  In  that  year 
they  were  divorced,  the  divorce  decree  con- 
taining no  adjudication  of  property  rights. 
She  took  upon  herself  the  custody,  care,  aod 
support  of  two  daughters  of  the  marriage, 
and  the  husband  took  upon  himself  the  like 
custody,  core,  and  support  of  two  other 
daughters  and  two  sons,  Eidgar  M.  and  George 
W.  During  the  existence  of  the  community 
and  before  the  divorce  much  community 
property  bad  been  accumulated.  In  1882  the 
husband  secretly  conveyed  a  ranch  known  as 
the  Howard  ranch  to  the  two  Infant  sons, 
Edgar  M.  and  George  W.  In  1894  the  sou 
Edgar  M.  died  Intestate.  He  had  attained 
Ills  majority.  He  was  childless,  unmarried, 
and  his  heirs  at  law  were  his  father  and  his 
mother.  His  estate  consisted  of  an  undivid- 
ed (me-half  of  the  Howard  ranch,  the  other 
moiety  of  which  was  owned  by  his  brother, 
defendant  George  W.  Turner.  J.  S.  Turner, 
the  father,  sued  for  and  obtained  letters  of 
administration  upon  the  ^ate  of  his  de- 
ceased son,  and  In  the  course  of  administra- 
tion caused  to  be  filed  his  rerl&ed  inventory 
and  appraisement  of  the  property  of  the  es- 
tate, wherein  It  was  shown  that  the  only 
property  was  an  undivided  one-half  of  the 
Howard  ranch.  In  October,  1904,  the  de- 
fendant George  W.  Turner,  who  had  attained 
hia  majority,  executed  to  his  father  his  deed 
of  grant,  bargain  and  sale,  conveying  to  blm 
all  of  the  Howard  ranch.  This  son  bad  been 
brought  up  by  bis  father,  and  for  many  years 
liad  never  seen  nor  communicated  with  his 
mother.  She  was  62  years  old  and  stricken 
with  poverty,  and  was  compelled  to  support 
herself  by  laboring  from  day  to  day  In  tbe 
most  humble  and  menial  employments.  In 
October,  1909,  her  son,  the  defendant  Geoi^ 
"W.  Tomer,  called  ui>on  ber  In  Stockton,  Cal., 
where  sbe  was  residing.  He  greeted  her  with 
mahifestatloiis  of  fond  affection,  expressed 
the  mc«t  ardent  filial  lore  for  ber,  deplored 
ber  imporerlshed  condition,  and  ur^A  ber  to 
make  a  deed  to  Urn  of  her  interest  in  the 
Howard  nuudi,  in  consideration  of  which  and 
of  his  love  and  pity  for  her  be  would  con- 
tribute to  her  support  during  tin  remainder 
of  ber  life.  Under  these  circumstances  she 
executed  tbe  deed  wbidi  lie  bad  prepared. 


He  gave  ber  (SO  and  went  bis  way.  She  baa 
never  seen  him  since,  nor  has  he  ever  con- 
tributed anything  to  her  support.  The  falsi- 
ty of  these  representations  of  love  and  afFec- 
tlon  are  averred,  and  it  is  charged  that  tbe 
son,  under  the'lnfluence  of  his  father,  design- 
edly and  fraudulently,  and  In  conspiracy  with 
his  father,  took  these  means  to  induce  the 
ignorant,  fond,  and  confiding  mother  so  to 
part  with  her  land.  Another  phase  of  this 
complaint  charged  that  the  execution  of  the 
deed  by  defendant  J.  S.  Turner  to  his  Infant 
sons  made  durlns  the  coverture  of  the  parties 
was  fraudulently  designed  and  executed  to 
deprive  plainOff  of  her  share  of  the  com- 
munity property.  A  decree  was  sought,  es* 
tabllsbing  all  of  these  things  and  seeking  an 
award  to  the  plaintiff  of  ber  share  of  the 
community  property  and  of  Its  rents,  Issues, 
and  profits.  When  the  cause  came  on  for 
trial  the  plalntUTs  attorneys  announced  their 
abandonment  of  all  the  contentions  going  to 
the  nature  and  extent  of  the  community 
property,  because  of  th^r  Insbllity  to  prove 
the  facts.  With  this  also  feU  their  conten- 
ti<Hi  that  the  deed  executed  by  J.  S.  Turner 
to  bis  infant  sons  was  executed  in  fraud. 
There  was  left  in  the  case  the  c<mtrover^ 
over  tbe  asserted  fraudulent  proenrement 
the  son  of  the  deed  from  his  mother  to  tbe 
undivided  one-fourth  of  tbe  Howard  ranch. 
Upon  tbe  Issues  presented  by  this  controver- 
sy the  trial  was  had,  and  the  court  found  In 
accordance  with  tbe  allegations  of  the  com- 
plaint. It  found  that  the  deed  executed  by 
the  father  to  his  two  minor  sons  bad  vested 
in  them  the  fee-simple  title  to  the  whole  of  the 
Howard  ranch,  and  the  defendant  Turner  was 
est<^ped  from  denying  the  validity  and  due 
execution  of  this  deed ;  that  by  the  death  of 
the  son  Edgar  M.,  title  to  his  undivided  one- 
half  of  the  farm  vested  In  equal  moieties  in 
bis  father  and  mother ;  that  the  son  George 
W.  did,  by  the  fraudulent  devisee  above  In- 
dicated, secure  from  his  mother  a  deed  to  her 
one-fourth  of  the  Howard  ranch.  Tbe  Judg- 
ment of  the  court,  following  these  findings, 
and  Its  conclusions  of  law  denied  to  the 
plaintiff  any  right  by  virtue  of  a  community 
interest  in  and  to  tbe  property  of  the  How- 
ard ranch,  and  annulled  the  deed  made  by 
plaintiff  to  her  son. 

Upon  anneal  the  grievance  of  appellants 
is  based  upon  the  assertl(m  and  argument 
that  the  court  erred  In  allowing  plaintiff  to 
abandon  her  contention,  touching  her  right 
to  the  community  property,  and  to  rest  ber 
action  u[>on  a  demand  for  relief  against  the 
deed,  which  had  been  fraudulently  obtained 
from  her  by  her  sou.  It  is  said  that  under 
the  first  cause  of  action  she  had  charged  that 
tbe  deed  made  by  the  father  to  his  infant 
sons  was  Itself  fraudulent  and  void,  and  that 
therefore  no  title  passed  to  the  sons;  Qiat 
she  changed  her  attitude  and  successfully 
sought  to  have  this  deed  declared  valid,  and 
then  sought  to  tobtain  an  undivided  one- 
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fourth  of  tbe  rant^  as  betr  at  law  of  ber  de- 
ceased son,  Edgar  M.,  by  force  of  the  validi- 
ty of  this  deed  from  the  father  to  bis  minor 
children.  Tbe  procedure  of  the  court  by 
which  this  was  allowed  to  be  done  is  declared 
to  be  TiolatlTe  of  all  soand  and  well-settled 
rules  of  law.  in  that  tbe  plaintiff  was  allow- 
ed to  change  ber  legal  position  as  the  wind 
changes  (Davis  v.  Winona  Wa^n  Co..  120 
CaL  244,  62  Pac.  487),  In  that  the  Judgment  la 
not  warranted  by  tbe  pleading,  and  in  that 
plaintiff  is  given  a  recovery  opoa  a  case  not 
pleaded.  Ellis  v.  Bademadier,  125  Cal.  666, 
68  Pac.  178;  Davis  v.  Pac.  Tel.  Co.*  127  Cal. 
312,  67  Pac.  764,  69  Pac.  698. 

[1]  It  is  quite  trae  that  If  plaintiff  bad 
succeeded  in  avoiding  tbe  deed  made  by  her 
husband  to  tbe  minor  sons  upon  tbe  ground 
that  it  did  violence  to  her  rights  in  the  com- 
munity property  and  was  conceived  and  exe- 
cuted in  fraud  of  those  rights,  the  sons  them* 
selves  would  have  been  stripped  of  title,  and 
she,  the  mother,  would  bave  recovered  oue- 
balf  of  the  Howard  ranch  directly  from  her 
fttrmer  husband,  as  being  her  commui^ty  in- 
terest therein.  Uptm  the  other  hand,  she 
charged  with  equal  particularity  that  she  bad 
been  fraudulently  deprived  of  ber  one-fOurth 
interest  In  tbe  Howard  ran^  which  one- 
foorth  interest  could  be  hers  only  uptm  the 
theory  that  JOa  father's  deed  to  his  minor 
sons  Tested  tlQe  In  tbem.  Her  atttltude, 
then,  amounted  to  ttiis:  That  if  abe  should 
succeed  In  establishing  ber  community  inter- 
est in  tbe  property  and  the  fraudulent  char- 
acter of  ber  husband's  deed  to  ber  sons,  she 
recovered  without  regard  to  the  swindle  sub- 
sequently perpetrated  upon  her  by  ber  son. 
If,  however,  she  failed  in  this,  so  that  it 
was  decreed  that  title  to  this  ranch  did  vest 
in  the  sous,  then  It  was  still  open  to  her  to 
recover  her  one-fourth  as  heir  at  law  of  her 
deceased  son,  by  having  the  court  In  equity 
set  aside  as  fraudulent  tbe  deed  which  she 
had  been  Induced  to  make.  There  is  nothing 
in  our  system  and  rules  of  pleading  which 
forbids  such  a  complaint,  even  If  the  posi- 
tions taken  in  it  may  seem  to  be  Inconsistent. 
Tanforan  v.  Tanforan,  169  Pac  709. 

[2,  3]  When  it  was  made  known  that  the 
plaintiff  would  abandon  her  effort  to  avoid 
the  deed  made  by  J.  S.  Turner  to  his  minor 
children,  J.  S.  Turner,  in  turn,  strenuously 
insisted  that  he  had  not  parted  with  title  to 
the  Howard  ranch,  and  that  his  deed  convey- 
ed no  title  for  lack  of  delivery ;  that  It  was 
recorded  without  his  authority,  and  more  to 
like  effect.  A  deed  to  an  infant  requires  no 
delivery  to  or  acceptance  by  the  grantee. 
Delivery  to  a  third  person  for  the  benefit  of 
the  Infant  is,  in  all  cases,  sufficient  to  vest 
the  title.  Sneathen  v.  Sneathen,  104  Mo.  201, 
16  S.  W.  497,  24  Am.  St.  Rep.  326 ;  Colee  v. 
Colee,  122  Ind.  109,  23  N.  E.  687,  17  Am.  St. 
Bep.  345;  Walker  v.  Walker,  42  111.  311,  89 
Am.  Dec.  445.   Turner  delivered  the  deed  to 


the  notary  public  for  his  cbildren,  and  It  was 
thus  placed  upon  record.  Turner  further  In 
bis  petition  for  letters  of  administration  up- 
on the  estate  of  his  son  Edgar  M.  expressly 
stated  that  that  estate  consisted  of  an  undi- 
vided one-half  of  the  Howard  ranch  wbich 
be  had  deeded  to  bis  son.  Under  oath  In  tbe 
inventory  of  tbe  estate  be  swore  that  one- 
halt  of  this  ranch  belonged  to  the  estate  of 
bis  son.  Here  was  ample  evidence  to  sup- 
port tbe  finding  of  the  court  of  delivery. 

The  judgment  and  order  appealed  from  are 
therefore  af&rm^ 

We  concur:  MELVIN,  J. ;  LORIGAN,  J. 


C174  Cal.  371 

RED  RIVER  LUMBER  CO.  v.  FILLSBURX 
et  aL,  Members  of  rhe  Industrial  Accident 
Conunisaioii.   (Sac  2478.) 

(Supreme  Court  of  CalifomU.   Dec  15,  1916.) 

Mastee  akd  Sbbvamt  «=>398  —  Woekmbn's 
Compensation  Act  —  Pbockbdikgs  bbtobb 

COUUISSSION— LlHrrATIONS^-WAJVEft. 

Under  Workmen's  CompenBatlon  Act  (Sl 
1913,  p.  287)  §  16,  barring  proceedings  before 
the  Commission  not  commenced*  witbin  efIx 
mootha  after  the  injury,  and  sectioD  23,  provid- 
ing f(«  filing  answers,  the  defense  that  a  claim 
is  barred  by  the  six-mnitb  period  is  waived  by 
failure  to  answer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dee.  Dig.  «S939&] 

In  Bank.  Proceedings  under  tbe  Work- 
men's Compensation  Act  by  Thomas  E.  Wil- 
son against  tbe  Red  Blver  Lumber  Comipany. 
After  an  award  the  Red  River  Lumber  Oxn- 
pany  applies  for  a  writ  of  review  against  A. 
J.  Pillsbury  and  others,  members  of  the  In- 
dustrial Accident  Commission.  Award  af- 
firmed. 

Pardee  &  Pardecj  of  SosanvUle,  for  peti- 
tioner. Christopher  M.  Bradley,  of  San  Fran- 
cisco, for  reapondenti, 

SHAW,  J.  This  is  a  proceeding  to  review 
and  annul  an  award  for  disability  Indemnity 
made  by  the  Industrial  Accident  Commission 
against  the  plaintiff  In  favor  of  Thomas  E. 
Wilson. 

Tbe  proceeding  before  tbe  Commission  was 
instituted  by  Wilson  more  than  six  months 
after  the  date  of  the  accident  which  caused 
the  injury  and  more  than  six  months  after 
the  making  of  any  payment  or  agreement 
by  said  company  on  account  of  the  Injury  and 
disability.  The  plaintiff  here  contends  that 
this  lapse  of  time  deprived  the  Commission 
of  JurlsdlcUon  to  make  an  award  to  the  in- 
jured employ^. 

The  company  did  not  file  any  answer  be- 
fore the  Commission,  and  did  not  raise  tbe 
objection  that  the  application  for  relief  was 
filed  too  late,  at  any  Ume  during  the  hear- 
ing, nor  at  all,  except  in  a  petition  to  the 
Industrial  Accident  C(Hmnta^on  for  a  re* 
hearing,  after  the  award  was  made.    It  li 
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now  claimed  on  behalf  of  the  Commission 
that  the  lapse  of  time  does  not  oust  the  Juris- 
diction, but  is  only  matter  of  defense,  and 
that  It  was  waived  by  the  faUnre  to  assert 
it  before  the  close  of  the  bearing  before  the 
Commission. 

The  provision  relied  on  by  the  Bed  River 
Lumber  Company  in  support  of  its  contention 
is  found  in  section  16  of  the  Workmen's  Com- 
pensation, Insurance  and  Safety  Act,  partic- 
nlarly  clause  (a),  which  reads  as  follows: 

"Unless  compensation  is  paid  or  an  agreement 
for  its  payment  made  wiUiin  the  time  limited 
in  this  section  for  the  institution  of  proceeding^a 
for  its  collection,  the  right  to  institute  such 
proceedings  shall  be  wliolly  barred." 

The  time  limited  for  the  Instltntion  of 
proceeding  to  collect  disability  Indemnity  Is 
limited  by  clause  (b)  to  "six  months  from  the 
date  of  tbe  acddent,"  or  from  the  date  of  the 
agreement  or  last  payment,  where  such  agree- 
ment or  payment  Is  made. 

Section  2i  of  the  act  provides  that  If  the 
defendant  In  sndi  a  proceeding  dedres  to 
bring  any  tsxt  to  the  attention  of  tbe  Gom- 
mlsslMi  as  a  defense  to  the  claim,  he  must^, 
within  five  days  after  service  of  tbe  applica- 
tion upon  him,  file  wltb  tbe  Coaimlsalon  his 
answer  setting  fbrth  sudi  (act 

The  general  doctrine  tbat  tbe  statute  of 
Umitationa  affects  only  the  remedy  and  does 
not  extlngoisb  the  right,  and  Out  it  is  a 
matter  of  defense  whidi  Is  waived  If  It  la 
not  pleaded,  Is  too  known  and  settled  to 
require  discussion.  We  find  no  authority 
in  tbe  act  for  tbe  application  of  a  different 
rule  to  Judicial  proceedings  before  tbe  Indus- 
trial Acddent  Commission.  The  fact  that 
t3ie  application  was  filed  too  late.  If  true,  Is 
clearly  a  matter  whldi  may  be  relied  on  as  a 
defense  to  the  cUibn.  Section  23  requires  tbe 
defendant  to  file  an  answer  stating  sncb 
fact,  if  be  Intends  to  rely  on  It.  Tbe  rea- 
BonaUe  deduction,  In  view  of  tbe  weil-kiiown 
doctrine  referred  to.  Is  tbat  tbe  failure  of 
tbe  defendant  to  file  an  answer  bringing  that 
fact  to  the  attention  Of  tbe  Commission  was 
a  waiver  of  tbat  defense. 

Then  are  cases  relating  to  actions  to  re- 
.  cover,  damages  for  Injuries  causing  death, 
recoTwable  only  under  a  statute  creating 
tbe  cause  of  action  therefor,  and  fixing  a 
limitation  within  wbicb  such  actions  must  be 
b^^n,  in  which  it  is  said  that  the  limitation 
"is  a  condition  attached  to  tbe  right  to  sue," 
and  that  "the  right  is  lost  if  tbe  time  be  dis- 
regarded." The  Harrlsburg,  ;i9  U.  S.  214, 
7  Sup.  Ct  140,  30  L.  Ed.  35S;  Rodman  v. 
Missouri,  etc.,  Ca.  65  Kan.  645,  70  Pac.  642, 
59  L.  R.  A.  704.  Also  that  tbe  condition  pre* 
eented  by  such  Umi^tion  "must  be  met  by 
pleadings  on  the  part  of  plaintiff  and  by 
plaintiffs  proofs.'*  Boston,  etc.,  Co.  v.  Hard, 
108  Fed.  lie,  47  0.  C.  A.  615,  56  L.  R.  A.  193. 
In  tbe  last  case  the  statute  was  pleaded,  the 
<iaestion  of  a  waiver,  therefore,  did  not  arise, 
and  the  remark  quoted,  so  far  as  it  may  Im- 


ply that  the  failure  to  plead  it  does  n<A 
waive  such  defense,  is  obiter  dictum.  In  the 
other  cases  the  question  of  the  effect  of  a 
failure  to  plead  the  bar  of  the  statute  was 
not  discussed.  In  The  Harrlsburg  it  does 
not  appear  that  there  was  no  such  plea.  In 
the  Kansas  Case  the  statute  was  pleaded. 
The  only  case  that  we  find  holding  tbat  such 
defense  Is  not  waived  by  the  failure  to  plead 
it  Is  Pittsburg,  etc.,  Co.  v.  Hine.  25  Ohio 
St.  629.  The  statute  there  considered  was 
construed  to  declare  the  limitation  as  an 
express  condition  of  the  right  to  sue,  and  to 
require  the  plaintiff  to  allege  and  prove  that 
it  was  begun  within  the  time  prescribed.  The 
Workmen's  Compensation  Act  Is  so  widely 
different  In  Its  terms  from  the  Ohio  Act  that 
the  case  Is  of  no  force  as  authority.  The 
language  of  our  statute  is  that  the  right  to 
institute  the  proceeding  is  "wholly  barred" 
by  the  lapse  of  time.  This  does  not  mean 
that  the  provision  relates  back  and  avoids 
the  claim  from  the  beginning,  or  forfeits  the 
right.  The  use  of  the  word  "barred"  in  It- 
self Implies  that  the  lapse  of  time  consti- 
tuting the  bar  must  be  raised  In  some  manner 
as  a  defense.  If  tbe  t»r  Is  not  raised,  it  will 
be  of  no  avalL 
Tbe  award  is  affirmed. 

We  concur:  ANGELLOTTI,  C.  J.; 
SIX)SS,  J.;  LORIGAN,  J.;  MELVIN,  J.; 
HENSHAW.  J.;  LAWLOR,  J. 


(ITS  CrI.  773) 

SOHALICH  V.  BELL.    (S.  P.  6943.)  , 

(Supreme  Court  of  California.    Dec.  12,  1916. 
Rehearing  Denied  Jan.  11.  1917.) 

1.  Mechanics'  Liens  «s>271(16)— Action  — 

PiXADINa. 

A  complaint  in  an  action  on  a  mechanic's 

lien  averring  that  defendant  entered  into  a 
contract  with  plaintiff  wliereby  she  agreed  to 
employ  him  to  perform  work  and  fnmisli  mate- 
ria], and  tbat  be  did  perform  the  work  and  fur- 
nish  the  material  "pursuant  to  said  contract," 
was  not  open  to  the  objection  on  demurrer  that 
It  appeared  tbat  plaintiff  was  not  an  original 
contractor  and  did  not  file  his  lien  within  the 
time  limited  for  a  subcontractor. 

[Ed.  Note. — For  other  cases,  see  Mechanics* 
Liens,  Gent  Dig.  {  609;  Dec.  Dig.  «»271(15}.] 

2.  Mechanics'  Liens  «s>271(5)  —  Aonon  — 

Pleading. 

A  complaint  in  an  action  on  a  mechanic's 
lien  averring  that  plaintiff  was  to  perform  tabor 
and  furnish  material  necessary  In  and  about 
the  repair  of  the  improvements  on  said  lot"  was 
not  defective  as  not  specifying  a  lieu  upon 
a  "building  or  other  structure,"  upon  which 
alone  lien  for  labor  done  is  allowed  by  Code 
Civ.  Proc.  §  1185,  in  view  of  section  452,  re- 
Quirinx  liberal  construction  of  pleadings,  since 
tbe  mechanic's  lien  law  itself  frequentty  uses 
the  word  "improvement,"  as  In  seotions  1187. 
1192. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Idens,  Cent  Dig.  |  498;  Dec.  Dig.  «=>271{5).] 

3.  Mechanics'  Liens  «=»271(3>— Pujadino- 
Olaiu  op  Lien— Desgeiption  of  Land. 

A  complaint  in  an  action  on  a  mechanic's 
lien  describiof;  the  land  on  which  the  improve- 
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meat  wu,  and  arerrinit  that  plaintifB  claim 
of  lien  was  filed  axaiost  "said  land."  and  that 
tbe  lien  contained  a  description  of  the  propert7 
to  b«  cbarxed  therewith,  sufficiently  made  it 
appear  that  the  daim  of  lien  was  filed  npon 
and  against  the  land  described  in  the  com- 
plaint 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Liens.  Cent  Dig.  S  496;  Dec.  Dijt-  <^271(3).] 

4.  Appeal  and  Bbbob  <8=>882(5)— Conbteuc- 
tion— Mechanic's  Lien  Suit. 
Defendant's  admission  that  material  facts 
appeared  only  by  redtal  and  inference  in  a 
complaint  in  action  on  mechanic's  lica  is  a  con- 
cession that  the  complaint  is  sufficient  to  sus- 
tain an  attack  under  Reneral  demurrer. 

[E^d.  Note.— For  other  coses,  see  Appeal  and 
Error.  Cent  Dig.  S  S596;  Dec.  Dig.  <S=>882ir.).] 

6.  Mechanics'  Inters  «=»276(1)— Plea  ding— 
Amen  d  mstnt— Descbiption. 
Leave  to  amend  answer  In  action  on  me* 

chani::'s  lien  is  discretionary. 

[Ed.  Note. — For  other  cases,  see  Me'-hnnics" 
Liens.  Cent  Dig.  {  539;  Dec.  Dig.  «=»27()(1).] 

6.  APPEAi,  AND  Ebbob  «=>959(1)— Review— 

DlSCBETION. 

The  action  of  the  trial  court  in  refusing  to 
allow  amendment  of  answer  in  action  on  me- 
chanic's lien  will  not  be  reviewed  unless  plain 
abuse  of  discretion  appears. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8828.  SSM:  Dec  Dig. 

7.  MECBAmOB*  LXBHS  «a»276(2>— PUADIITO— 
AMENDUEIfT— DESCBIPTION. 

Refusal  to  permit  defendant  at  beidnDing 
of  trial  to  amend  the  answer  to  deny  sufficiency 
of  lien  daim  as  filed,  defendant  daiming  to 
have  originally  supposed  tbe  claim  of  lien  was 
in  accordance  with  the  allegations  of  the  com* 
plaint,  which  be  found  on  examination  was  not 
trne,  was  not  abuse  of  discretion:  the  lien 
being  matter  of  record  open  to  defendant's  in- 
■pectiott. 

[Ed.  Note.*-FoT  other  cases,  see  Mechanics* 
Liens.  Cent  Diff.  H  640-644;  Dec  Dig. 
276(2).] 

8.  Mechanicb'  LiEwa  *=>280<6)  —  Action  — 
Evidence. 

Exclusion  of  original  claim  of  lien  was  prop- 
er in  action  on  mechanic's  lien,  where  there  was 
no  issue  over  the  validity  and  suffidency  of 

the  lien. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens.  Cent  Dig.  S  603:  Dec.  Dig.  «s>280(6).] 

9.  Evidence  «=»142(5>— Value  or  8kbvioe0— 

Union  Scale. 
In  action  on  mechanic's  Hen,  the  union  rate 
of  wages  for  workmen  was  admissible  as  bear- 
ing on  the  reasonable  value  of  the  labor  fur- 
nished, although  the  contract  of  employment 
was  not  based  on  the  union  scale. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.    422;  Dec.  Dig.  «=»142(S).] 

10.  Appeal  and  Erbob  ^3l04S(3)  —  Habbc- 
LEss  Ebrok— Exclusion  op  Evidence. 

In  action  an  mechanic's  lien,  it  was  not 
prejudicial  error  to  refuse  to  allow  answer  to 
question  to  one  of  defendant's  experts  as  to 
what  would  be  tbe  value  of  "setting  up  and 
making  proper  connections,  the  articles  being 
furnished  by  the  owner,  to  wit.  one  bathtub  and 
two  dosets  in  the  house."  at  the  corner  of 
certain  streets,  where  the  court  pointed  out 
it  would  entertain  all  questions  touching  tbe 
value  of  the  particular  service  which  plaintiff 
rendered;  such  ruling  being  merely  a  sugges- 
tion to  defoodant  that  her  questions  be  made 
more  specific  and  more  directly  applicable  to 


the  reasonable  value  of  the  particular  services 

rendered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  4141,  4151;  Dec  Dig.  «3 

1048(3).] 

IL  EVIDEHCB  «»S54(9— ACCOUNT  BoOKS. 

In  action  on  mechanic's  lien,  plaiotiff's  con- 
temporaneons  book  of  accounts  was  admis- 
sible. 

[EA.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S|  1438.  1439,  1442:  Dec  Dig.  ^ 

354(2).] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
John  E.  Rlcbards.  Judge. 

Action  by  John  A.  Scbalich  against  Teresa 
Bell.  From  Judgment  for  plaintitt  and  order 
denying  new  trial,  defcndaot  appeals.  Af- 
firmed. 

T.  Z.  Blakeman,  of  Sao  Francisco,  for  ap- 
pellant.   Daniel  A.  Ryan,  of  San  Franciscan 

for  respondent 

BENSHAW,  J.  Plaintiff  sued  on  a  me- 
chanic's lien  to  recover  for  labor  and  ma- 
terials furnished.  He  alleged  a  balance  to 
be  due  bim  under  tils  contract  of  $481.S7. 
Defendant  interposed  a  general  demurrer  to 
the  complaint  which  was  overruled.  There- 
after answering,  she  denied  that  plaintiff 
had  «ver  famished  labor  or  material  of  other 
or  greater  ralne  than  9300,  which  $300.  less 
$20  paid  on  account  thereof,  she  tendered. 
The  findings  of  the  court  and  its  condusiona 
of  law  favored  plaintiff.  Tbe  Judgmoit  fol- 
lowed,  and  from  that  Judgment  and  from  the 
order  denying  her  motion  for  a  new  triaU- 
defendont  appeals. 

[1]  Touching  the  general  demorrer.  It  is 
insisted  that  plaintiff  was  not  an  original 
contractor  and  did  not  file  his  lien  within  the 
time  limited  for  a  subcontractor.  But  the 
complaint  averred  that  defendant  entered  in* 
to  a  contract  with  plaintiff  whereby  she 
agreed  to  employ  him  to  i>erform  work  and 
furnish  material.  And  It  further  avers  that 
he  did  perform  the  work  and  furnish  the  ma- 
terial SuTsnant  to  said  contract"  This  was 
sufficient. 

[2. 8]  It  is  next  contended:  That  tbe  com- 
plaint was  radically  defective  because  it  .aver- 
red that  he  was  to  perform  labor  and  furnish 
the  material  necessary  "In  and  about  the  re* 
pair  of  the  improvements  on  said  lot  of  land." 
The  mechanics'  lien  law*  it  is  said,  permits 
such  a  lien  only  for.  labor  done  upon  "any 
bnUding  or  other  rtructare."  Code  Civ. 
Froc  {  1185.  Moreover,  that  while  the  Im- 
prorements  may  take  the  form  of  buildings 
or  other  stmctures,  there  may  be  improve- 
ments not  contemplated  within  the  providona 
of  thto  lien  law— flower  beds,  grass  plots,  etc 
Lothian  V.  Wood.  6S  Cal.  163.  Nevertheless, 
with  the  liberality  with  which  the  courts 
are  told  to  constrne  pleadings  nnder  our  sys- 
tem (Code  CiT.  Peoc  I  462),  it  la  not  unduly 
extending  Qie  meaning  of  tbe  Code  section 
to  hold  that  the  pleader  meant  an  Improve* 
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moit  for  the  doing  of  wo  A  npon  wlildi  a  lien 
la  provided.  Tbe  mechaiilc8*  Uen  law  Itself 
not  Infrequently  uses  tbe  word  "improve- 
ment" Code  CiT.  Proe.  1187, 1192.  It  Is  urg- 
ed tbat  tlM  complaint  Is  Insuffldient  in  faUlng 
.to  allege  tbat  tbe  claim  Uoi  described  the 
lot  of  land  iQHm  which  tbe  in^rovemaitB  al- 
leged to  bare  hem  repaired  were  situated. 
The  complaint  adequately  described  the  land. 
It  next  arerred  that  On  plaintlfl  bad  filed 
Us  claim  of  lien  against  "said  land,"  mean- 
ing neoesaully  thereby  the  land  described 
In  the  complaint  It  Is  next  alleged  that  tbe 
lien  contained  a  description  of  the  property 
to  be  charged  with  the  lien.  Rmdlng  these 
averments  together,  while  the  form  of  tbe 
pleading  Is  susceptible  of  ImproTement,  It  suf- 
ficiently apiKars  that  the  dalm  of  lien  was 
filed  upon  and  against  the  land  described  In 
the  complaint 

14]  It  is  further  urged  that  several  ma- 
terial facts  appear  in  the  complaint  only  by 
recital  or  Inference,  but  admisslm  that  they 
do  so  appear  is  a  concession  tliat  tbe  com- 
plaint is  sufficient  to  sustain  an  attack  under 
a  general  demurrer. 

15-7]  At  tbe  beginning  of  the  trial  the  de- 
fendant asked  leave  to  file  an  amendment  to 
ber  answer,  stating  In  support  thereof  that 
she  bad  thought  that  tbe  claim  of  Hen  was 
in  accordance  with  the  allegations  of  the 
complaint,  but  upon  examination  she  found 
that  such  was  not  tbe  case,  and  she  therefore 
asked  leave  to  amend  by  denying  tbe  allega- 
tions In  the  complaint  touching  the  sutB- 
dency  of  tbe  lien  claim  as  filed.  The  court 
refused  leave;  the  ground  of  (^position  be- 
ing tbat  the  Uen  was  a  matter  of  record,  open 
to  the  Inspection  of  defendant  and  the  ob- 
jection to  It,  if  objection  existed,  was  one 
tbat  could  and  should  have  been  known  to 
the  defendant  Such  amendments  are  permit- 
ted, within  tbe  discretion  of  the  court,  and 
its  action  in  refusing  to  allow  the  amendment 
will  not  be  reversed  unless  a  plain  abuse  of 
this  discretion  appear.  County  of  Siskiyou 
V.  Gamlich,  110  Cal.  94,  42  Pac.  468;  In  re 
Redfield,  116  Cal.  637,  48  Pac.  794.  No  such 
abuse  of  discretion  Is  here  shown. 

[8]  Defendant  sought  to  Introduce  in  evi- 
dence the  original  claim  of  lien.  Upon  ob- 
jection of  plaintiff  it  was  excluded.  There 
being  no  issue  over  the  validity  and  sufflcien- 
C7  of  tbe  Uen  claim,  tbe  ruling  was  proper. 

[1-11]  Questions  were  asked  touching  the 
union  rates  of  wages  for  Journeymen  plumb- 
ers. Over  objections  the  court  permitted  an- 
swers. It  is  Insisted  tbat  this  was  error,  in 
that  it  was  not  contended  that  the  contract 
of  employment  was  based  upon  tbe  union 
wage  scale.  The  controversy,  however,  was 
over  the  reasonable  value  of  the  labor  fur- 
nished, and  the  scale  of  union  wages,  taken 
with  the  other  evidence  in  the  case,  bad  a 
pertinent  bearing  upon  this  question.  Ap- 
pellant complains  that  the  court  refused  to 


allow  me  of  Ita  experts,  shown  to  b«  a  ma*- 
ter  plumber,  to  answer  the  Question: 

"What  in  your  opioioii.  would  be  the  value 
of  settinc  up  and  makmn  proper  connectiODB. 
tlie  artides  beinc  fDrmshed  by  tbe  owner,  to 
wit  one  bathtob  and  two  dosets,  in  the  house 
at  the  comer  of  Octana  aztd  Bush  streets?" 

It  may  be  that  the  court  was  overtechul- 
cal  in  sustaining  tbe  objection  to  this  ques- 
tion. Nevertheless  In  so  doing  It  committed 
no  prejudicial  error,  since  it  pointed  out  that 
it  would  entertain  all  questions  touching  the 
value  of  tbe  particular  service  which  plain- 
tiff rendered.  It  was  merely  a  suggestion, 
therefore,  to  defendant  that  her  questions  be 
made  more  specific  and  more  directly  appli- 
cable to  the  reasonable  value  of  the  particu- 
lar services  here  rendered.  Defendant  ob- 
jected to  the  introduction  in  evidence  of 
plaintiff's  contemporaneous  book  of  accounts. 
The  objection  was  overruled.  The  account 
book  was  properly  admitted. 

The  Judgment  and  order  appealed  from  are 
therefore  affirmed. 

We  concur:    MBLVIN,  J.;  LORIGAN,  3. 

174  CaL  aO) 

OARUTHERS  BLDG.  CO.  et  al.  v.  JOHNSON 
et  aL   (L.  A.  3754.) 

(Supreme  Court  of  California.    Dec.  15,  1916.) 

1.  New  Tbial  ^»138— Motion— Notice  of 
Intention— Seeviob— "Adverse  Pabty." 

Under  Code  Civ.  Proc  8  659,  requiring  fil- 
ing and  service  of  intentioii  to  move  for  a  new 
trial  upon  the  adverse  party,  the  "adverse  par- 
ty" is  every  party  whose  iuterest  in  the  sub- 
ject-matter of  the  motion  is  adverse  to,  or  will 
be  affected  by,  the  granting  of  the  motion  or 
changing  of  the  former  decision  of  the  court. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  280.  281;  Dec.  Dig.  «=>13a 

For  other  deSnitions,  see  Words  and  Phrases, 
Fint  and  Second  Series.  Adverse  Party.] 

2.  New  Trial  ®=>1S8— Motioh— Noncx  of 
Inibnuon— Sebviok. 

In  view  of  Code  Civ.  Proc.  S  659,  failure 
to  serve  notice  of  intention  to  move  for  a  new 
trial  upon  all  adverse  parties  deprives  the  «u- 
perior  court  of  jurisdiction  to  grant  tbe  motion 
except  in  so  far  as  it  can  do  so  without  affecting 
the  rights  of  an  adverse  party  not  served. 

[Ed.  Note.— For  other  eases,  see  New  Trial, 
Cent  Dig.  8S  280,  281;  Dec.  Dig.  ^188.] 

3.  New  Tsial  ®=3l38  —  Motion  —  Notice  or 
Intention— Sebvicb. 

In  an  action  to  have  deeds  declared  mort- 
gages in  which  plaintiff  was  successful,  service 
of  a  notice  of  intention  to  move  for  a  new  trial 
upon  a  mortgagee  of  plaintiff's  saccessor  in  title 
being  necessary  to  vest  the  court  with  jurisdic- 
tion to  entertain  the  motion,  upon  failing  to 
give  such  notice,  the  purchaser  at  the  mortgage 
sale  was  entitled  to  treat  the  first  Judgment  as 
a  final  adjodication. 

[Ed.  Note.— For  other  eases,  see  New  Trial, 
Cent.  Dig.  {|  280.  281;  Dec.  Dig.  «s>138.1 

4.  New  Tbial  «=>163(3>— MonoB— NoncB  of 
I  ntkntio  N — Service. 

The  pnrdiaser  at  ^  sale  under  deed  of  trust 
executed  by  the  successor  in  title  of  the  suc- 
cessful plaintiff  in  an  action  to  hare  deeds  to 
real  estate  declared  mortgages,  being  the  real 
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party  affected,  conM  object  that  tlie  steps  taken 
in  i)roGuriiig  a  new  trial  in  the  case  affectiD^  his 
chain  of  title  were  defective,  because  ai  failure 
to  eive  notice  to  adversa  party  as  required  by 
Code  GiT.  Proc.  S  659. 

[Ed.  Note.— For  other  caHS,  see  New  Trial, 
Cent.  Die.  i  332;  Dee.  Dig.  ^163<8).l 

5.  mobtoages  ®=»372(1)  —  fobeclosdbb  — 
Title  of  Pubchaseb. 
In  the  absence  of  notice,  the  title  of  a  pnr- 
chaser  of  real  estate  at  a  sale  under  iMwer  in 
a  deed  of  trust  would  not  be  affected  by  defects 
in  the  title  of  the  mortgagor'a  grantor  coosistinff 
of  lack  of  consideration  and  of  false  representa- 
tions. 

[Bd.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  S  1102;   Dec  Dig.  «s>372(l).] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County ;  Chas.  Wellborn, 
Judge. 

Suit  to  quiet  title  by  the  Camthers  Build- 
ing Company  and  another  against  Parley  M. 
JohDson,  in  which  defendant  filed  a  cross- 
complaint,  bringing  In  H.  M.  Corlette  and 
others  as  parties  defendant.  From  a  Judg- 
ment for  plaintiff  and  cross-defendant,  and 
from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.  Beversed. 

Flint,  Gray  &  Barker,  Gray,  Barker  &  Bow- 
en,  and  Donald  Barker,  all  of  Los  Angeles, 
for  appellant  Parley  M.  Johnson.  Guy  S. 
Pratt  and  J.  P.  Chandler,  both  of  Los  An- 
geles, for  re8[>ondent8  Caruthers  Bldg.  Co. 
and  another.  Guy  S.  Pratt,  of  Los  Angeles, 
for  respondent  H.  M.  Corlette.  D.  Z.  Gard- 
ner, of  Los  Angeles,  for  respondent  C.  B. 
WilUams.  Cleveland  Schultz,  Paul  W. 
Schenck,  and  Bichard  Klttrelle,  all  of  Los 
Angeles,  for  respondent  Frank  Whlttaker. 
Denlo  &  Hart,  of  Long  Beach,  for  respond- 
ents Bobert  S.  Nelson  and  Olaf  M.  Nelson. 

SLOSS,  J.  This  action  was  brought 
against  Parley  M.  Johnson  to  quiet  the  title 
of  Caruthers  Building  Company  to  certain 
land  in  the  county  of  Los  Angeles.  Johnson 
filed  a  cross-complaint,  bringing  in  as  par- 
ties various  purchasers  of  portions  of  the 
property  from  Caruthers  Building  Company. 
Judgment  went  In  favor  of  the  building  com- 
pany and  Us  grantees.  Johnson  appeals 
from  the  Judgment  and  from  an  order  deny- 
ing bis  motion  for  a  new  trial. 

All  of  the  respondents,  other  than  Caruth- 
ers Building  Company,  derive  their  rights 
from  that  corporation,  and  we  shall,  there- 
fore, in  tills  opinion  treat  the  controversy  as 
if  it  were  one  between  Johnson  as  appellant 
and  Caruthers  Building  Company  aa  the  sole 
respondent. 

Both  of  these  parties  claim  under  William 
Reld  as  the  common  source  of  title.  In  1S90 
Reld  executed  a  conveyance  of  the  land  to 
one  Wannop.  In  1906,  Wannop  and  Reld 
made  quitclaim  deeds  of  the  land  to  C.  B. 
Williams.  All  of  these  deeds  were  duly  re- 
corded, and  they  vested  the  record  title,  ^om 
1906,  In  Williams.    He  claimed  to  own  the 


property  in  fee  Tfrtne  of  them.  In  Jnne. 
1906,  WllUania  borrowed  of  the  German 
American  Savings  Bank  the  snm  of  $3,500; 
for  whidi  h»  gave  bis  promlssoir  note,  8e> 
cared  by  a  deed  of  trust  to  ITnlMi  Trust  ft 
Realty  Company  as  trustee.  In  November, 
1906,  B^  brought  an  action  against 
Ilams,  German  American  Sayings  Bank  and 
Union  Trust  &  Bealty  Cwnpany,  in  wMcta  he 
sought  an  adjudication  that  his  conveyance 
to  Wannop  and  the  subsequent  deeds  from 
Wannop  and  himself  to  WilUams,  althoui^ 
absolute  In  form,  were  In  fact  mortgages. 
Hie  trial  resulted  In  flndbigs  In  favor  ot  this 
c<mtention,  and  Judgment  was  rendered  an 
Mardi  17,  1909.  directing  the  plaintiff  to  pay 
to  the  German  American  Savings  Bank  the 
snm  of  $3,500,  with  Interest,  dne  It  under 
the  note  of  Williams ;  directing  said  German 
American  Savings  Bank,  upon  payment  of 
said  sum,  to  cancel  and  deliver  to  Williams 
his  promissory  note  and  to  give  blm  a  release 
of  the  Indebtedness,  and  requiring  the  Union 
Trust  &  Realty  Cwnpany,  upon  payment  of 
said  moneys  to  the  savings  bank,  to  reconvey 
the  property  to  the  plaintiff  Reld.  No  appeal 
was  ever  taken  from  this  judgment. 

On  October  22,  1909,  Reld  conveyed  the 
land  by  deed  of  grant  to  one  Hunter,  and  on 
August  24,  1909,  Hunter  conveyed  by  a  like 
deed  to  Ilex  Realty  Company,  a  corporation. 
On  November  3,  1909,  Ilex  Realty  Company 
made  a  deed  of  trust  to  Union  Trust  &  Realty 
Company  In  favor  of  the  German  American 
Savings  Bank  to  secure  a  loan  of  $3,200.  On 
or  about  the  same  date,  the  $3,500  required  to 
be  paid  under  the  judgment  of  March  17,  1900, 
was  paid  to  the  savings  bank,  the  releases  pro- 
vided for  in  that  judgment  were  duly  made, 
and  Union  Trust  &  Realty  Company  executed 
Its  deed  to  Reld.  The  evidence  shows  that  the 
payment  to  the  savings  bank  was  made  by 
Ilex  Realty  Company.  Thereafter  the  Ilex 
Company  defaulted  in  the  payment  of  its 
$3,200  debt,  and  Union  Trust  &  Realty  Com- 
pany sold  the  property  ynder  the  power  con- 
ferred upon  it  by  the  deed  of  trust  from  Dei 
Realty  Company.  The  appellant,  Johnson, 
purchased  at  such  sale,  paying  for  the  land 
the  sum  of  $6,250.  The  trustee's  deed  to 
Johnson  was  executed  under  date  of  October 
24,  1910.  The  time  to  appeal  from  the  judg- 
ment declaring  Iteid  to  be  the  owner  of  the 
land  had  expired  when  the  trustee's  sale  to 
Johnson  was  made. 

After  all  of  these  transactions,  however, 
the  court  granted  a  motion  of  WilUams  for 
a  new  trial  In  the  action  of  Reld  v.  WilUams, 
and  subsequently  entered  a  Judgment  declar- 
ing WUUams  to  be  the  owner  of  the  property. 
Tbis  judgment  was  entered  on  the  25th  day 
of  May,  1911,  and  It,  too,  became  final.  Plain- 
tiff claims  under  snbsequoit  conveyances 
from  Williams. 

At  the  time  of  Johnson's  purchase  the  pa- 
pers on  file  In  the  action  of  Reld  v.  Williams 
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Sndnded  a  notice  of  intentlmi  on  the  part  of 
Williams  to  move  for  a  new  trial,  miere  was 
nothing  to  show  that  this  notice  bad  been 
served  on  German  American  Savings  Bank  or 
on  Union  Trust  &  Bealty  Company,  and  the 
undiluted  evidence  In  the  case  at  bar  is 
that  there  was  no  such  service.  Nor  was 
there  any  file  or  record  In  the  case  of  Reld  v. 
Williams  to  Indicate  that  anything  further 
had  been  done  with  regard  to  the  proposed 
motion.  The  granting  of  WUllams'  motion 
for  a  new  trial  and  the  rendition  of  Judgment 
In  his  favor  were  the  result  of  an  agreement 
between  the  guardian  of  Held  (who  bad  been 
adjudged  incompetent)  and  Williams,  the  mo- 
tion for  new  trial  having  been  granted  by 
consent  and  the  subsequent  Judgment  ren- 
dered upon  stipulation. 

The  parties  to  the  present  appeals  argue 
a  variety  of  propositions  bearing  upon  the 
ultimate  question  whether  Johnson,  purchas- 
ing Reld's  title  after  the  time  to  appeal  from 
the  first  Judgment  bad  expired,  is  in  the 
position  of  an  Innocent  purchaser  for  value 
or  whether  he  had  constructive  notice  of  the 
pendency  of  a  motion  for  new  trial  which 
might  result  In  the  vacating  of  the  Judgment 
on  which  he  relied.  We  find  It  necessary  to 
consider  only  one  of  the  points  made  by  the 
appellant  In  thia  behalf.  Let  it  be  assumed 
that  the  existence,  among  the  papers  on  file, 
of  a  notice  of  Intention  to  move  for  new 
trial  imparted  information  of  everything  to 
which  such  notice,  if  properly  given,  might 
lead,  including  the  possible  vacating  of  the 
judgment  In  Reld's  favor.  It  appears,  how- 
ever, that  the  notice  In  Reld  v.  Williams 
was  not  such  as  to  confer  upon  the  coart 
Jurisdiction  to  grant  a  new  trial. 

[1-3]  A  proceeding  for  new  trial  Is  initiat- 
ed nndOT  our  statute  (Code  Giv.  Proa  |  669) 
by  filing  and  serving  upon  the  adverse  party, 
within  a  given  time,  a  notice  of  Intention  to 
move  for  such  new  trial.  The  "adverse  par- 
ty" upon  whom  the  notice  is  to  be  served 
Is  "every  party  whose  Interest  in  the  subject- 
matter  of  the  moUon  is  adverse  to  or  will  be 
affected  by  the  granting  of  the  motion  or 
changing  the  former  decision  of  the  court" 
Herriman  t.  Menzles,  U6  CaL  16,  44  Pac 
660.  46  Paa  730,  36  I*.  B.  A.  318,  66  Am. 
St  Bep.  81.  TbB  ftUlure  to  serve  the  notice 
upon  all  adverse  partly  deprives  the  superior 
court  of  Jurisdiction  to  grant  the  motion. 
Herriman  v.  Menzles,  116  Cal.  16,  44  Pac. 
660.  46  Paa  780,  36  Lk  B.  A.  318,  56  Am.  St. 
Bep.  81;  JohnsKm  t.  Phenix  Ins.  Co.,  146  Cal. 
671,  80  Paa  719;  Nlles  v.  Gonzalez,  165  Cal. 
869,  100  Pac.  1080.  The  failure  to  serve  a 
0ven  party  will  not  deprive  the  court  of 
jurisdiction  to  grant  the  motion  in  so  far  as 
it  can  be  granted  without  affecting  the  rights 
of  the  party  not  served.  Here,  however,  the 
findings  and  judgment  in  Reld  v.  WlUtams 
were  such  that  no  favorable  action  could  be 
taken  upon  the  motion  without  Impairing  tbe 
rights  of  the  German  American  Savings 


Bank,  one  of  the  partlea  not  served.  The 
judgment  directed  the  plaintiff  Bold  to  pay  to 
that  party  the  sum  of  $3,500,  the  amount  of 
its  mortgage.  The  situation  Is  substantially 
the  same  as  that  presented  in  Johnson  v. 
Ptaenlx  Ins.  Co,,  supra,  and  Nlles  v.  Gonzalez, 
supra,  in  each  oX  which  it  was  held  that 
the  party  occupying  a  relation  analogous  to 
that  of  the  savings  bank  here  was  an  ad- 
verse party,  service  uiwn  whom  was  neces- 
sary to  vest  the  court  with  jurisdiction  to 
entertain  a  motion  for  new  trial. 

[4]  Regardless,  therefore,  of  the  question 
of  constructive  notice  to  Johnson,  the  pro* 
ceedlngs  looking  to  a  new  trial  were  nuga- 
tory and  Johnson  was  entitled  to  stand  upon 
the  first  Judgment  as  a  final  adjudication  of 
the  rights  of  the  parties.  The  respondents 
do  not  dispute  the  soundness  of  appellant's 
contention  that  service  of  the  notice  of  In- 
tention upon  the  savings  bank  was  necessary. 
They  contend,  however,  that  Johnson,  not 
being  a  party  to  the  acdon  of  Reld  v.  Wil- 
liams, is  not  in  a  position  to  raise  tbe  point 
This  contention  cannot  be  sustained.  The 
action  was  one  to  determine  the  title  to  real 
property.  Although  Reld  was  the  orl^al 
plaintlft,  he  had  parted  with  his  title  and  it 
had  become  vested  In  JohoBon  before  the 
motion  for  new  trial  was  presented.  John- 
son was  therefore  the  real  party  affected  by 
any  proceedings  in  the  case  of  Reld  v.  Wil- 
liams, and  it  mast  certainly  be  open  to  him 
to  object  that  any  steps  taken  In  that  case, 
affecting  his  claim  of  title,  were  unauthor- 
ized. 

The  finding  and  rulings  based  upon  the 
theory  that  tbe  interest  of  Johnson  could  be 
impaired  by  the  granting  of  a  new  trial  and 
the  rendition  thereafter  of  a  Judgment  In  fa- 
vor of  Wbllams  cannot,  accordingly,  be  up- 
held. 

[S]  TbB  court  made  further  findings  that 
the  craveyances  from  Reld  to  Hunter  and 
from  Hunter  to  Ilex  Realty  Company  did  not 
convey  any  title  to  said  real  estate,  because 
tbe  deed  from  Reld  to  Hunter  was  without 
consideration  and  was  procured  by  means 
of  a  false  representation  by  Hunter.  Ttese 
findings  are  without  support  In  the  evi- 
dence. Even  If  supported,  however,  they 
would  not  justify  a  judgment  against  John- 
son in  the  absence  of  a  further  finding  that 
Johnson  to<^  with  notice  of  the  alleged  de- 
fects In  Hunter's  title.  There  is  no  pretense 
of  any  evidence  that  he  did  so  take. 

We  do  not  feel  called  upon  to  go  Into  the 
fu'rther  question,  raised  by  appellant,  that 
tbe  granting  of  a  new  trial  in  Reld  v.  Wil- 
liams, and  the  rendition  of  tbe  second  judg- 
ment In  that  action  were  fraudulent  as  to 
him.  It  may  be  said,  however,  that  we  find 
it  difficult  to  see  how.  In  fairness  and  jus- 
tice, Johnson's  title  can  be  swept  away  in 
favor  of  the  subsequent  purchasers  from  WBl- 
liams.  Under  the  original  Judgment  Reld 
was  declared  to  be  the  owner  of  the  prop* 


Digitized  by 


Google 


988 


lei  PAOIFIO 


BEPOBTEB 


(CtL 


erty  and  was  required  to  pay  a  note  for 
$3,500  given  by  Williams  to  tbe  savings  bank. 
Reid's  title  passed  to  the  Ilex  Realty  Com- 
pany, which  paid  this  note  and  the  mortgage. 
WlUlams  obtained  the  benefit  ot  Uiia  pay- 
ment  and  was  released  from  his  obligation 
On  the  note.  Johnson  claims  nnder  Ilex  Real- 
ty Company  and  he  paid  $6,250  for  the  land. 
After  all  this  WUUanu  comes  In,  and  with- 
out restoring  tbe  benefit  which  he  has  re- 
ceived by  the  payment  of  his  debt  or  offers 
ing  any  reimbursement  to  those  who  have 
advanced  money  on  the  faith  of  Reid's  own- 
ership, claims  (through  himself  and  bis  grao* 
tees)  title  to  the  land  under  an  order  setting 
aside  the  Judgment  by  virtue  of  which  he 
has  received  and  retained  benefits.  It  cannot 
be  that  the  law  will  permit  such  an  effort  to 
succeed.  , 

The  Judgment  and  the  order  denying  the 
new  trial  are  reversed. 

We  concur:  SHAW,  J.;  I^WLOR.J. 


tat  CaJ.  T77) 
TjA.  GRANDE  LArNDIlT  CO.  v.  Pn.T.S- 
BTJRY  et,  al.,  Industrial  Accident 
ComndSBion.   (S.  F.  7568.) 

(Supreme  Court  of  California.    Dec.  12,  1916.) 

Mastbe  and   Sesvawt  *=>3G2  —  "Usual 
CouRfiK  or  Business"— Master  A»n  Seev- 

ANT— IrJUBIES  to  SEV/AST  —  WOBKUEN'S 

Compensation. 
Under  Workmen's  Compensation  Art  (St 
1913,  p.  284)  i  14,  excluding  from  tbe  definition 
of  "employ^  any  person  whose  employment  ia 
both  casual  and  not  in  the  usual  course  of  tbe 
employer's  business,  an  assistant  carpenter  hired 
temporarily  by  a  lauadry  company,  and  killed 
while  at  work  upon  the  house  ot  a  stockholder, 
which  was  an  accommodation  undertakes  with- 
out charge  by  the  laundry  c<»rapany,  was  a  cas- 
ual employ^  and  not  employed  in  the  usual 
course  of  business  of  t!he  laundry  company,  and 
his  widow  was  not  entitled  to  compeDsatioa  un- 
der the  act. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  ®=>362. 

For  other  definitions,  see  Words  aud  Phrases, 
First  and  Second  Series,  Usual  Course  of  Busi- 
ness.] 

In  Bank.  Proceeding  under  the  Workmen's 
Compensation  Act  by  Mary  E.  English  to 
obtain  compensation  for  the  death  of  her 
husband,  Richard  English,  opposed  by  the  La 
Grande  Lauadry  Company,  employer.  Com- 
pensation was  awarded  by  the  Industrial  Ac- 
cident Commlsalon,  and  the  employer  brings 
certiorari.  Award  annulled. 

Engene  F.  G<H)lln,  ot  San  Fnmdsco  Qfeal 
Power,  ot  San  Frandsoo,  of  counsel),  for  pe- 
titioner. Christopher  H.  Bradley,  of  Sftn 
Francisco  (W.  H.  PUlsbnry.  of  Oakland,  at 
counsel).  Cor  respondents.  Samnel  Knight;  F. 
EL  Boland,  and  James  J.  HcEenna,  all  of  San 
Frandsco,  for  New  England  Equitable 
Ins.  Co. 


MELVIN,  J.  A  writ  of  certiorari  was  Is- 

su^  for  the  purpose  of  reviewing  the  action 
of  the  Industrial  Accident  Commission  in 
awarding  to  Mary  E.  English  compensatjm 
from  La  Grande  Laundry  Company  (a  cor- 
poration) because  of  tbe  death  oC  her  hns- 
band. 

There  Is  very  slight  omfllcC  with  reference 
to  the  facta.  It  appears  from  the  testimony 
taken  before  the  Industrial  Accident  Com* 
mission  that  Charles  P.  Gain  was  the  presi- 
dent and  manager  of  La  Grande  Laundry 
Company,  and  be  and  his  wife  were  stock- 
holders. There  was  no  formal  proof  of  the  sort 
of  business  In  which  the  corporation  was  en- 
gaged, but  the  name  furnishes  some  hint  at 
least  upon  that  subject.  Indeed  there  can 
be  no  reasonable  doubt  that  the  principal 
business  of  the  corporation  was  runuing  a 
laundry,  as  the  witnesses  spoke  of  the  "laun- 
dry" not  merely  as  a  corporation,  but  as  a 
place  of  business.  There  was  testimony  at 
the  bearing  given  by  Mr.  Cain  to  the  effect 
that  the  company  was  not  in  tbe  business  ot 
repalrng  hoiises.  It  was  tbe  custom,  how- 
ever, for  Mr.  Cain  to  send  a  carpenter  regu- 
larly employed  by  the  Ia  Grande  Lauudry 
Cooipany  to  make  necessary  reimlrs  about  the 
private  properties  of  the  stoclcholders.  When 
the  worlc  requited  less  than  two  days  of  the 
carpenter's  time  upon  any  given  piece  of 
property,  no  charge  was  made  against  the 
owner,  but  when  more  time  was  necessary 
the  espeuse  was  charged  to  the  stockholder 
receiving  the  b«iefit  of  tbe  labor.  This  cus- 
tom arose,  as  Mr.  Cain  said,  -when  the  laun- 
dry was  <^erated  by  a  brother  and  a  sister 
in  partnership.  They  owned  a  number  of 
pieces  of  property  l>efore  the  fire  of  1906  and 
the  carpenter  who  was  employed  at  their 
place  of  business  used  to  make  necessary  re- 
pairs on  their  houses.  After  a  sort  of  fam- 
ily corporation  was  organized  this  custom 
was  kept  up.  It  did  not  appear  how  often 
such  services  bad  been  performed  for  stocks 
holders  prior  to  March,  1915. 

Mr.  William  English  was  a  carpenter  regu- 
larly employed  by  the  ta  Grande  Laundry 
Company.  At  some  time  In  February,  191S, 
Mr.  Cain  directed  him  to  go  to  a  bouse  In 
San  Francisco  owned  by  Mrs.  Cain,  one  of 
the  stockholders  of  the  corporation,  and  there 
to  tighten  some  plate  glass  in  certain  doors. 
The  carpenter  informed  Mr.  Cain  that  he 
could  not  perform  the  work  unaided  owinf 
to  the  weight  of  the  doors,  and  accordingly 
he  was  instructed  to  employ  as  an  assistant 
his  brother,  Richard  B.  English,  wlio  liad 
been  hired  once  or  twice  before  1^  the  coi^ 
poratlon  for  similar  services.  He  .^d  as  dt 
rected,  and  on  March  2d,  while  the  work 
was  in  pn^^ress,  William  Engllah  went  away 
from  tbe  house  for  a  abort  Ume.  On  his  re- 
tain he  was  told  tv  bis  bnNjier  that  there 
were  some  leaks  in  the  roof  whldi  had  been 
called  to  the  latter's  attenticm  by  painters 
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who  were  at  work  there.  Richard  English 
returned  to  the  roof  while  his  brother  was 
employed  on  some  work  about  the  premises, 
and  while  there  said  Richard  lost  his  footing 
and  fell  to  the  ground  below  and  was  killed. 

The  Industrial  Accident  Commission  found 
that  deceased  was  a  casual  employe  of  the 
La  Grande  Laundry  Company,  but  that  the 
accident  and  death  "arose  out  of  and  hap- 
pened in  the  course  of  said  employment" 

In  the  recent  case  of  Maryland  Casualty 
Co.  V.  Pillsbury  et  al.,  158  Pac.  1031,  we  had 
occasion  to  discuss  section  14  of  the  com- 
pensation statute  which  excludes  from  the 
deflnltlon  of  "employ^"  any  person  whose  em- 
ployment is  both  casual  and  not  In  the  usual 
course  of  the  employer's  bu^ess.  We  there 
held  that  a  workman  engaged  upon  the  task 
of  repairing  a  tractor  to  be  used  in  drawing 
plows  and  wagons  for  the  farming  work  was 
not  In  the  usual  course  of  his  employer's 
business.  The  proof  In  this  case  did  not  sup- 
port the  finding  that  Mr.  Richard  English 
was  engaged  in  the  usual  bu^ess  of  the 
laundry.  On  the  contrary  the  evidence  fair- 
ly showed  that  work  of  this  sort  was  a  mere 
accommodation  undertaken,  without  charge, 
by  tbe  corporation  for  its  stockholders  and 
not  at  all  as  a  part  of  the  laundry  biuiness. 
If  Mrs.  Cain  had  employed  the  carpenter  to 
perform  a  job  of  repairing  her  doors  and  he 
bad  been  killed  under  the  circumstances 
shown  by  the  record,  she  would  be  exempt 
from  liability  under  tlie  fourteenth  section  of 
tbe  statute  relating  to  workmen's  compensa- 
tion. The  corporation  acting  for  her  may 
not  be  charged  with  liability  unless  making 
repairs  was  a  part  of  its  "usual  business," 
as  that  term  la  commonly  understood.  Un- 
compensated favors  extended  occaidonaUy  to 
Its  stockholders  surely  do  not  cmstltute  a 
"bustnoB"  of  a  corporatlfm  "usual"  or  other- 
■wtae.  Tbe  English  statute  is  even  broader  In 
its  scope  than  ours  because  It  omits  the  word 
"usual."  In  Bargewell  t.  Daniel,  98  Xj.  T.  R. 
257,  the  court  was  considering  tbe  case  of  a 
workman  who  earned  his  living  d<^ng  r^alr 
work  for  pet^le  residing  in  the  community 
In  whliA  he  lived.  Mrs.  Daniel,  tbe  defend- 
ant, owned  certain  cottages  which  were  let 
to  tenants.  She  collected  her  own  rents, 
made  her  own  repairs,  and  she  had  no  other 
business  or  occupation.  She  hired  Bargewell 
to  make  repairs  on  one  of  tbe  cottages,  and 
while  so  employed  he  was  Injured.  Compen- 
sotlon  was  awarded,  and  defendant  appealed, 
urging  the  same  defense  as  that  put  forward 
by  petltlcmer  here.  The  court  said  1^  Coz- 
ens-Hardy,  M.  B.: 

"I  think  this  appeal  must  be  allowed.  *  «  • 
He  learned  county  court  judge  has  found  here 
that  the  woi^  wag  casual  work,  and  the  employ- 
ment'temporary,  and  of  a  casual  nature.  There- 
fore the  plaiatilE  was  not  a  workman  within 
the  act  uDlesB  lie  was  employed  for  the  purposes 
of  the  employer's '  trade  or  business.  It  is  not 
suggested  the  defendant  was  carrying  on  a  trade. 
Was  she  carrying  on  a  business  in  which  the 
plaintiff  could  be  employed?  It  seems  to  me  she 


was  not.  •  •  •  The  learned  Judge  appears 
to  have  treated  her  as  carrying  on  the  business 
of  a  bouse  agent.  But  section  13  of  the  act 
provides  that  a  workman  within  tbe  act  does 
not  include  a  person  whose  employment  is  of  a 
casual  nature,  and  who  is  employed  otherwise 
than  for  the  purposes  of  tiie  employei's  trade  or 
business,  intention  was  that  the  act  should 

not  apply  in  such  a  case  to  the  ordinary  owner 
of  projierty,  who  was  not  carrying  on  any  trade 
or  business.  On  that  short  point,  it  seems  to 
me  that  this  appeal  must  be  allowed." 

KeUy  V.  Buchanan,"  47  Ir.  L.  T.  R.  228  (cI^ 
ed  In  Workmen's  Compensation  Reports 
[1913]  p.  727),  was  a  case  very  similar  In  ita 
facts  to  this.  Defendant  was  a  shopkeeper, 
but  he  owned  certain  dwellings  adjoining  his 
place  of  business.  These  were  let  to  tenants. 
Plaintiff  was  hired  for  some  work  on  one  of 
these  houses,  and  while  performing  It  he  was 
injured.  The  award  of  compensation  was  re- 
versed, the  court  saying; 

"The  facts  are  very  plain.  Here  we  liave  a 
man  who  carries  on  the  business  of  a  shopkeeper 
in  a  bouse,  and  at  the  back  there  are  some 
houses  converted  from  cow  houses  into  resi- 
dences; he  brings  in  a  man  to  repair  one  of 
them,  and  we  are  asked  to  say  that  this  casual 
laborer  was  employed  for  tbe  purposes  of  the 
employer's  trade  or  business.  The  dedsitm  of 
the  county  court  judge  was  wrong,  and  we  must 
allow  the  appeal." 

The  same  principles  are  announced  In 
McCanu  v.  McDonnell,  reported  In  Wiork- 
men's  Compensation  Reports  (1813)  under 
note  to  KeUy  v.  Buchanan,  supra.  Rennie 
V.  Reid,  1  B.  W.  0.  C.  324,  was  the  case  of 
a  window  cleauer  Injured  by  a  fall  from  a 
phy&ldan's  residence  in  which  was  also  lo- 
cated the  office  of  the  medical  man.  The 
claimant  sought  relief  upon  the  theory  that 
he  was  engaged  In  his  employer's  business. 
Compensation  was  denied,  and  on  appeal 
to  the  House  of  Lords,  In  discussing  this 
phase  of  the  matter.  Lord  Stormont  Darling 
&ald: 

"I  am  of  the  opinion  that  the  appellant  was 
not  employed  for  the  purposes  of  toe  respond- 
ent's business.  It  was  argued  that  the  fact  that 
the  appellant  cleaned  the  windows  of  the  rooms 
in  the  house  used  by  the  respondent  in  connec- 
tion with  his  medical  practice  was  sufficient  to 
satisfy  this  requirement  I  cannot  agree  widi 
this  a^ment,  and  in  my  opinion  it  would  be 
absurd  to  make  the  respondent's  liability  to  com- 
pensate tbe  appellant  turn  upon  the  question 
whether  the  appellant  bad  or  had  not,  on  the 
particular  occasiona  on  which  he  went  to  the 
house,  cleaned  the  windows  of  the  surgery  as 
well  as  the  other  windows  ot  the  bouse.  Essen- 
tially the  employment  was  in  connection  with 
the  respondent's  -private  residence,  and  not  for 
the  purposes  of  his  business.  On  the  whole 
matter  I  am  of  opinion  that  we  should  answer 
tbe  question  of  law  in  the  negative.** 

Respondents  have  dted  Howard  v.  Massa- 
chusetts Employers'  Insurance  Association, 
reported  In  2  Massachusetts  Workmen's  Com- 
pensation Decisions,  at  page  &  That  was  a 
case  in  which  an  electric  lighting  company 
employed  a  number  of  men  to  ti-im  trees 
where  the  branches  Interfered  with  the  wires 
by  which  the  electricity  was  conveyed  to 
customers.  Howard,  one  of  these  men,  was 
directed  by  tbe  foreman  of  tbe  employer 
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corporatlcni  to  trim  some  trees  In  ttw  jsii 
of  a  church  some  distance  from  any  of  the 
lines  of  the  lighting  comppany.  An  award 
of  compensation  was  granted  upon  the  theory 
that  Howard  was  acting  as ,  an  employ^  of 
the  con^muj;  that  his  work  was  not  casual; 
and  that  It  was  not  outside  the  usual  course 
of  the  business  of  his  employer.  Hie  case 
Is  not  In  point  The  workman's  regular  busi- 
ness, acting  for  the  company,  was  trimming 
trees  under  orders  of  tbe  forMoan,  and  this 
was  as  much  a  part  of  the  corporation's  bne^ 
aess  as  the  stringing  of  wires,  the  opotitlon 
of  machinery  for  the  producUon  of  electric 
current,  or  any  of  the  other  incidents  to  the 
safe  transmission  of  electricity  to  customers. 
When  he  was  ordered  to  work  at  ft  distance 
ftom  the  wires  he  was  not  told  and  he  had 
no  means  of  knowing  that  he  was  not  doing 
pioneering  work  prqiaratory  to  string- 
ing wires  for  his  employer.  In  the  instant 
case,  however,  the  carpentw  knew  that  he 
was  hired  to  assist  in  a  mere  casiul  task  of 
repairing,  and  that  his  employer,  the  lanndry 
company,  was  not  In  the  honsfr«pairlng 
business. 

It  follows  that  the  award  must  be  annulled, 
and  It  is  so  ordered. 

We  cooeur:  ANGBLLOTTI,  a  3.;  SHAW, 
J.;  SLOSS,  J.;  HENSHAW,J.;  LOBIGAN.J. 

tt74  Cal.  26)  === 

NEW  mrmoD  laundrt  oo.  t.  HscOamn. 

(S.  F.  6905.) 
(Snpreme  Court  of  California.    Dec  15,  1916.) 

1.  Appeal  and  Urbob  ^=3179(1)— Rbcobd. 

Matters  occurrinR  after  issuioK  of  prellmi* 
nary  reatrainlnft  order  cannot  be  conaidered  on 
appeal  where  no  anpplemental  pleadinrs  are 
filed. 

[Ed.  Note,— For  other  casea,  see  Appeal  and  Er- 
ror, CentDig.  Jg  U37-1140;  DecDig.  «8=>179(1).] 

2.  Equity  <S=917—Pbopebtt  Right— Right  to 
Pursue  Calling. 

The  right  of  a  citizen  to  parsae  any  calling, 
basinesB.  or  profession  he  may  choose  is  a  prop- 
erty ri^bt  to  be  guarded  by  equity  as  zealous^ 
ly  as  any  other  form  of  property. 

[Ed.  Note.— For  other  casea,  see  Equity* 
Cent.  Dig.  H  S&-42.  40;  Dec.  DLr.  <»=>rr\ 

8.  Injunctton  4=»56— Sals  of  Businbss. 

One  sellinic  a  laundry  route  and  being  em- 
ployed by  tbe  purchaser  to  solicit  <m  such 
route  retains  tbe  right,  on  leaving  sneb  emidoy, 
to  work  for  a  rival  laundry  If  be  cboosea.  or, 
having  established  a  laundry  buriness  himaelf.  to 
serve  all  persona  voluntarily  offering  him  their 
trade;  but  in  such  competitioa  he  must  act 
with  the  utmost  fairneaa,  resolving  every  doubt 
rather  in  favor  of  the  interests  of  his  former 
employer  than  against  them. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  S  110;  Dec.  Dig.  ^50.] 

4.  Constitutional  Law  <S=»276— La beett  — 

Due  Pbocess  of  Law, 
The  constitutional  gaaranties  of  liberty  In- 
clude the  privilege  of  every  citizen  to  freely 
select  those  tradesmen  whom  he  may  desire  to 
patronize,  and  equity  canoot  invade  or  take 
away  this  right,  either  directly  or  indirectly, 
without  due  process  of  law. 

CBd.  Note.— For  other  cases,  see  Constltntional 
Law,  Cent.  Dig.      845.  846;  DecDig.  <©=3276.] 


B.  Injunction  <s=>157— Fobm. 

In  an  injunction  against  a  driver  who  had 
sold  a  Iaund»7  route  to  plaintiff  and  worked  for 
plaintiff  thereon,  restraining  the  driver  from 
soliciting  laundry  work  from  plaintiffs  cnit- 
tomers  along  the  route,  it  was  improper  to  in- 
sert the  words  "but  not  from  receiving"  before 
the  words  'Vundry  work,"  etc.,  where  defend- 
ant's right  to  receive  such  woric  unsolicited  wss 
not  in  issue. 

[Ed.  Note.— For  otiier  cases,  see  Injanctiin. 
Gent.  Dig.  ii  340.  342;  Dec.  Dig.  «=>1S7.] 

6.  Appeal  and  Bbrok  ^31043(5)— Habicuss 
bsbob— fobk  of  injunction, 
Such   phrase,  however,  was  harmless,  in 
view  of  other  terms  of  the  injonctiott  correctly 
delimiting  defendant's  rights. 

[Ed.  Note^- For  other  cases,  aee  Appeal  and 
Error,  Cent.  Dig.  |  4110;  DecIMc.  «=»1043(5).] 

Department  1.  Appeal  Superior 
Court,  Alameda  County;  vmilam  S.  WeUs, 

Judge. 

Action  by  the  New  Method  Laundry  C«n- 
pany  against  John  W.  MacCaon.  From  a 
Judgment,  plaintiff  appeals.  Affirmed. 

John  R.  Tyrrell,  of  San  Frandaco,  for  ap- 
pellant Henry  B.  Lister,  at  San  Frandsoo. 
for  respondent. 

LAWLOR,  J.  This  is  an  appeal  upon  the 
Judgment  roll  In  an  action  for  an  Injunction. 

case  involves  the  same  general  equi- 
table doctrines  considered  In  Bmpire  Steam 
Laundry  v.  Lozler,  166  Cal.  05, 130  Pac.  1180, 
44  L.  R.  A.  (N.  S.)  1150,  Ann.  Cas.  1914a 
628,  and  Cornish  v.  Dickey  (Feb.  16,  1916) 
155  Pac.  620.  It  was  held  in  the  former  case 
that  a  certain  list  of  customers  along  a  laun- 
dry route  constituted  a  trade  secret  which 
was  the  absolute  property  of  the  laundry 
operating  the  route,  and  that  the  laundry  was 
entitled  to  a  Judgment  perpetnally  enjoining 
a  driver,  who  had  left  Its  employ,  "from  in 
any  manner  soliciting  or  reeeMng  laundry 
work  from  any  of  the  persons"  who  had  been 
such  customers  along  the  route  assigned  to 
Mm.  (Italics  ours.)  In  Cornish  v.  Dickey  a 
solicitor,  having  left  the  employ  of  a  bakery, 
was  enjoined  from  soliciting  and  sapplytng 
his  former  patrons  and  the  patrons  of  the 
bakery  with  the  products  of  Its  rival.  The 
sotmdness  of  these  decisions  is  not  qnestioii- 
ed.  But  the  proposition  is  now  expressly  ad- 
vanced fbr  the  first  time  that,  notwithstand- 
ing a  court  of  equity  has  the  authority  to  to- 
Join  an  empl<^4  from  "soliciting"  business  of 
Ills  fbrmer  patrons  under  ancb  drcomstanoes, 
it  is  not  autboriced  to  Issue  an  injtmetimi  re- 
straining him  from  merely  "receiving"  laun- 
dry work  from  such  customers  If  they  vol- 
untarily seek  blm  out  and  hire  hbn  to  do 
their  work. 

The  salient  facts  presented  here  are  in 
most  vmpwta  identical  with  those  ct  the  Em- 
pire Steam  Laundry  Case,  and  require,  fiiere- 
fore,  only  brief  mention.  The  court  found 
that  plaintiff  is  a  corporation  engaged  In  tb« 
laundry  business  In  the  dty  of  Oakland,  con- 
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ducting  Its  business  In  substantially  the  same 
fashion  as  did  the  Empire  Steam  Laundry. 
JTie  defendant,  formerly  the  independent 
owner  of  a  certain  laundry  route  In  Oakland, 
known  as  route  Na  4,  liad,  on  April  5,  1908, 
sold  all  his  right  and  title  in  the  route  to  the 
plaintUft  and  thereafter  became  one  of  its 
drivers  and  solicitors.  He  was  supplied  with 
an  automobile  by  the  plaintiff  and  every- 
thing necessary  to  enable  him  to  sore  well 
the  plaintiff'B  customers  and  dls(3iai^  the 
duties  far  whiCh  he  was  employed,  vrithout 
cost  or  expense  to  himself.  For  about  Ave 
years  he  was  employed  to  canvass  orders  for 
laimdry  woi^  along  route  Na  4  from  house  to 
bouse,  to  collect  and  return  the  dothes,  and 
to  keep  confidentially,  in  a  list  specially  pre* 
pared  by  the  plaintiff,  all  the  names  and  ad- 
dresses of  plaintiff's  customers,  together  with 
the  day  of  the  week  whrai  their  laundry 
flAtould  be  called  for,  and  the  place  where  the 
aame  should  be  gathered  np  and  d^vered. 
It  Is  not  questioned  that  the  Information  ttius 
obtained  by  the  def^dant  constituted  trade 
secrets  of  great  value  to  the  plainUfl!.  On 
April  5,  IVIS,  the  defendant  left  the  plain- 
tUTs  emplt^  without  nottoe  or  warning,  and 
Immediately  thereafter  commenced  soliciting 
tor  a  rival  laundry  the  patronage  of  the  per^ 
sons  whose  names  be  had  ascertained  while 
In  the  employ  of  the  i^lntlff.  Thereafter  he 
called  fbr  and  gathered  tq>  bundles  of  laun- 
dry and  unlaundered  goods,  but  "so  far  as 
plaintlfl  has  been  able  to  ascertain  by  in- 
quiries from  its  said  patrons,  said  patrons 
did  not  know  that  the  unlaundered  goods 
called  for  by  defendant  were  being  collected 
tor  and  being  laundered  by  a  laundry  other 
than  the  laundry  of  plaintiff  herein."  It  does 
not  appear,  however,  that  the  defendant  had 
entered  into  any  contract  of  employment  pro- 
hibiting such  action  on  his  part  But  the 
court  further  found: 

"That  if  defendant  is  not  reBtrained  from  so- 
Udting,  divertiDK  and  taking  away  said  cos- 
tomers  of  plaintiff,  seventy  (70)  pet  cent  of 
•aid  trade  -will  be  forever  lost  to  plaintiS,  to 
its  great  damage." 

[1 1  Other  facts  are  pleaded  and  referred  to 
in  the  briefs,  but  were  not  found  to  be  sup- 
ported by  the  evidence.  And  certain  matters 
occurring  after  the  issuing  of  the  preliminary 
restraining  order  are  mentioned  by  connsel, 
but  no  supplemental  pleadings  were  filed. 
None  of  these  matters  can  properly  be  con- 
sidered. 

Upon  the  findings  made,  plaintiff  was 
awarded  a  itermanent  injunction — 

"rcstraininfc  and  enjoining  said  defendant,  his 
agents  and  employes  *  •  *  from  in  any 
manner  soliciting,  but  not  from  receiving,  laun- 
dry work  from  any  of  the  persons  who  were 
castomers  of  plaintiff  prior  to  the  6th  day  of 
April.  1913,  along  or  upon  that  certain  route 
known  and  deiunated  by  plaintiff  and  defendant 
aa  route  No.  4,  of  the  New  Method  Laundry 
Company.  In  the  city  of  Oakland,  and  attended 
to  by  said  defendant,  white  said  defendant  was 
employed  by  plaintiff;  and  from  in  any  manner 
attempting  to  induce  any  of  said  customers  of 
■aid  plaintiff,  either  directly  or  indirectly,  to 
withdraw  any  of  their  business,  oistom,  or 
satronage  froa  plaintiff.'*   (Itillc%  ours.) 


^e  court  did  not  award  damages  for  the 
injuries  alleged  in  the  complaint  to  have  aria- 
en  out  of  the  immediate  loss  of  trade.  The 
appeal,  however,  is  taken  solely  from  the  re- 
fusal to  include  in  the  judgment  an  order 
restraining  the  defendant  from  receiving 
laundry  work  of  the  persons  designated. 

While  it  is  required  that  equity  should  lend 
its  aid  to  the  fullest  extent  to  protect  the  prop* 
erty  rights  of  employen,  whether  existing  in 
the  form  of  trade  secrets  or  otherwise,  con- 
siderations of  public  pidlcy  and  Justice  de- 
mand that  such  protection  should  not  be  car- 
ried  to  the  extent  of  restricting  the  earning 
capa<dty  of  indlTlduals  on  the  one  side,  while 
tending  to  create  or  foster  mtxiopoUes  of  in- 
dustry on  the  other.  In  recent  years,  fts  not- 
ed in  Kmpire  Steam  Laundry  t.  I^ieler,  the 
matter  of  protecting  the  business  world 
against  nnftdr  cnnpetitlon  has  received  care- 
ful consideration  by  the  highest  coaita.  It 
has  been  determined  that  if  a  person  estab- 
lishes a  trade  or  bui^ess  which  depends 
for  its  continuance  upon  keeping  secret  the 
names  of  customers,  or  other  valuable  In- 
formation known  to  such  person  no  agent  or 
employ^  having  been  intrusted  with  such 
secrets  in  the  course  of  bis  employment,  ean 
thereafter  utilize  his  secret  knowledge 
against  the  Interests  or  to  the  prejudice  of 
such  person*  See  14  R.  a  L.  p.  401,  IS  10!^ 
105.  As  is  aptly  stated  in  K.  B.  Wtg^s 
Sons'  Co.  T.  Cott-A-LBp  Co.  (O.  OO  16&  Vod. 
150:  *Tit  he  does  so,  he  robs  his  employer.** 
This  was  our  concluidon  in  the  Empire  Steam 
Laundry  Case,  and  with  what  is  there  said 
in  support  thereof  we  are  in  full  accord. 
It  was  also  the  conclusion  of  the  court  in  the 
more  re(»nt  case  of  People's  Goat,  Apron  & 
Towel  S.  Ca  T.  Light  (March  17,  1916),  171 
App:  DiT.  671,  167  N.  Y.  Supp.  15,  1142, 
where  an  Injunction  was  granted,  under  cir- 
cumstances similar  to  the  facts  presented 
here,  restraining  a  rival  firm  from  soliciting 
through  Light,  one  of  the  plaintiff's  former 
employ^,  any  of  plaintiff's  former  or  present 
customers,  and  from  serving  the  same  on 
behalf  of  the  rival  firm.   The  court  said: 

"There  is  no  evidence  that  LiKht  had  a  writ- 
ten list  of  them  [the  plaintiff's  customers]. 
There  was  in  his  head  what  was  equivalent. 
They  were  on  routes,  in  streets,  and  at  numbers 
revealed  to  him  through  bis  service  with  plain- 
tiff. Their  faces  were  familiar  to  him,  and  their 
identity  known  because  of  sach  employment. 
He  had  entry  and  introduction,  and  solicited 
them,  not  as  strangers,  but  aa  persona  known 
to  him.  He  used  what  be  bad  gained  through 
plaintiff  to  take  away  its  customers." 

[2,  3]  But  coincident  with  the  right  of  the 
employer  to  the  protection  of  his  trade  se- 
crets against  their  unwarranted  disclosure  to 
or  unconscionable  use  by  persons  not  enti- 
tled thereto,  is  the  right  of  all  persons,  in 
the  absence  of  negative  covenants  to  the  con- 
trary, to  follow  any  of  the  common  occupa- 
tions of  life.  This  right  Of  a  citizen  to  pur- 
sue any  calling,  business,  or  profession  he 
may  choose  Is  a  property  right  to  be  guarded 
by  equity  as  zealously  as  any  other  form  of 
proi>arty.   See  Dcmt  t.  West  Tlrg^a,  129 
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U.  S.  114,  9  Sup.  Ct.  231.  32  L.  Ed.  623.  "La- 
bor is  property.  The  laborer  haa  the  same 
right  to  sell  his  labor,  and  to  contract  with 
reference  thereto,  as  any  other  property  own- 
er." GUlespie  v.  People.  188  IlL  176,  68  N. 
E.  1007.  52  L.  R.  A.  283,  80  Am.  St.  Rep.  176. 
It  cannot,  Indeed,  be  qaestioned  that  an  em- 
ploy6,  in  a  case  such  aa  this,  retains  .the  right 
to  work  for  a  rival  laundry  U  he  bo  chooses, 
or,  having  established  a  lanndry  business 
himself,  to  serve  all  persons  who  voluntarily 
offer  tdm  their  trade.  But  tn  such  competi- 
tion, he  must  act  with  utmost  fairness,  re- 
solving every  doubt  rather  in  favor  of  the  in- 
terests of  the  former  employer  than  against 
them,  and  exercising,  at  all  times,  every  pre- 
caution to  avoid  violating,  tn  letter  or  spirit, 
.the  confidence  reposed  in  him.  In  Grand 
Union  Tea  Co.  t.  Dodds,  164  Mich.  50, 12S  N. 
W.  1090,  31  L.  R.  A.  (N.  S.)  260,  a  soUcltor 
along  a  business  route  for  a.tea  merchaat  en- 
gaged to  work  for  a  competitor  and  sought  to 
take  with  him  the  list  of  patrons,  and  secure 
their  patronage,  which  for  the  most  part  he 
had,  himself,  obtained  for  the  tea  merchant 
while  In  the  latter'a  employ.  Counsel  con- 
tended: 

*'Thi8  defendant  cannot  be  restrained  tronx 
soliciting  or  selling  these  people  goods  so  long 
as  he  does  so  in  an  open  and  fair  manner." 

A  decree  enjoining  the  solicitor  "from  us- 
ing any  list  or  copy  of  list  which  has  been 
made  or  retained,  or  giving  or  showing  them 
to  otbers"  was  affirmed.  The  court  then  con- 
tinued: 

"We  are  of  the  opinioa,  however,  that  he  can- 
not be  restrained  from  selling  his  commodities 
for  himself  or  for  any  employer  in  any  part  of 
the  dty,  or  to  any  person,  so  long  as  be  does 
not  use  any  property  belonging  to  the  complain- 
ant, or  copies  thereof  that  were  surreptitiously 
made.  So  far  we  think  ourselves  well  witliin 
equity  jurisdiction,  on  general  principles." 

See,  also,  note  to  Empire  Steam  Laundry  v. 
Lozier,  in  1  Cal.  Law  Rev.  385,  and  comment 
on  People's  Coat,  etc.,  v.  Ught,  supra,  25 
Tale  Law  J.  499. 

[4]  The  judgment  of  the  lower  court  also 
finds  support  In  sound  principles  of  public 
policy.  To  restrain  a  person,  lawfully  en- 
gaged in  a  laundry  business,  from  receiving 
unlaundered  goods  from  certain  former  pa- 
trons is  to  sanction,  to  that  extent,  the  e8tat>- 
lishment  of  a  trade  blacklist,  thereby  depriv- 
ing such  patrons,  without  any  fault  on  their 
part,  of  the  right  to  have  their  laundry  work 
done  where  they  will.  The  constitutional 
guaranties  of  liberty  include  the  privilege  of 
every  citizen  to  freely  select  those  tradesmen 
to  whom  he  may  desire  to  extend  his  patron- 
age, and  equity  cannot  Invade  or  take  away 
this  right,  either  directly  of  indirectly,  with- 
out due  process  of  law. 

There  are,  however,  some  authorities 
which  are  relied  upon  by  the  plaintiff  to  sup- 
port hts  contention  that  he  is  nevertheless 
entitled  to  the  injunctive  relief  prayed  for. 
But  In  none  to  which  we  are  referred  was  it 
neceaaa^  for  the  court  to  pass  upon  the  pre- 


cise point  raised  here  (Witkop  &  Holmes  Co. 
v.  Boyce,  61  Misc.  R^.  126,  112  N.  Y.  Supp. 
874),  wIlUe  generally  approving  an  injunction 
restraining  the  defnidant,  among  other 
things,  "from  calling  upon,  canvassing,  solicit- 
ing, accepting,  or  filling  orders  for  goods  sim- 
ilar in  mnd  to  those  carried  by  the  plaintiff 
from  tie  persons,  ♦  •  •  being  customers 
of  the  plaintiff  ui>on  whom  the  defendant 
had  been  acciistomed  to  call  to  obtain  or- 
ders," was  concerned  principally  with  de- 
fendant's efforts  to  unfairly  entice  away 
plaintiff's  customers.!  In  that  case,  reliance 
was  placed  also  upon  an  express  agreement 
entered  Into  between  the  parties  which  con- 
tained covenants  -against  the  defendant  en- 
gaging in  a  similar  line  of  business  for  the 
period  of  two  years,  as  well  as  upon  a  penal 
statute  forbidding  an  employ^  to  use  tnfor* 
mation  gained  under  such  drcnmstances  for 
bis  own  benefit  or  advantage.  A  second  de- 
cision in  the  case  (Id.,  64  Misc.  Rep.  374, 118 
N.  Y.  Supp.  461)  broadly  restrains  the  de- 
fendant from  "calling"  upon  the  former  cus- 
tomers for  trade  purposes,  which  term  would 
Include  calling  on  legitimate  as  well  as  Il- 
legitimate business.  But  the  facts  Indicate 
that  the  court  was  only  considering  a  "gross 
betrayal  of  coufidfflice  by  an  unscrupulous 
employ^"  resulting  In  unfair  competition. 
The  employ^  was  actually  calling  to  solicit 
the  trade  of  the  former  customers.  The  prop- 
osition of  "calling"  for  the  purposes  of  de- 
livering goods  or  fining  orders  which  had 
been  received  In  an  honest  and  equitable  con- 
duct of  a  rival  business  was  not  Involved.  A 
later  case  (Witkop  &  Holmes  Co.  v.  Great  AtL 
&  Pac.  Tea  Co.,  09  Misc.  Rev.  90,  124  N.  T. 
Supp.  956)  sums  up  the  two  previous  deci- 
sions as  holding  that  the  driver  "wIU  be  re- 
strained from  canvassing  and  soliciting  trade 
from  plalnturs  customers  formerly  served 
by  him  from  plaintiff's  lists  of  names  and 
addresses  for  the-  benefit  of  a  competing  con- 
cern." See,  also,  comment  <m  these  cases  in 
Boosing  T.  Dormaa,  148  App.  Dir.  824, 133  N. 
Y.  Supp.  9}0.  Nor  does  it  seem  to  us  that 
People's  Coat,  etc.,  v.  Ll^t,  supra.  Is  op* 
posed  to  the  conclusion  reached  her^. 

In  other  New  York  cases  we  find  expr» 
siotts  which  support  our  view  that  the  re- 
spondent herein  cannot  be  restrained  from 
"receiving"  laundry  of  bid  former  patrona 
In  Peerless  Pattern  Ca  v.  Pictorial  Review 
Co.,  147  App.  Dir.  716,  132  N.  Y.  Supp.  37. 
Injunctive  relief  restraining  the  manager  of 
a  rival  firm  from  soliciting  or  filling  orders 
from  plalntiiTs  customers  was  expressly  de- 
nied. The  court  remarked: 

"All  that  clearly  appears  Is  that  he  underto(A 
to  use  in  his  new  employmeat  the  knowledge  he 
had  acquired  in  the  old.  This,  if  it  iavolvea  no 
breach  of  confidence,  is  not  unlawful,  for  equity 
has  no  power  to  compel  a  man  who  dutnscs 
employers  to  wipe  dean  the  slate  of  his  mem- 
ory." 

It  was  there  held  that  the  defendant  could 
"enter  into  competition  with  plaintiff,  even 
tor  the  business  of  those  who  had  formerly 
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been  plalntUTs  costomers,  providing  such 
competition  is  fairly  and  legally  conducted." 
Finally  in  Boosing  t.  Dorman,  ^upra,  the 
court,  finding  tliat  the  names  of  plalntUTs 
customers,  retail  dealers  in  butter  and  eggs, 
were  all  listed  In  public  directories  and  were 
not,  under  the  fticts  shown,  trade  secrets, 
went  on  to  say: 

"The  other  knowledge  which  Doraan  acquired 
by  caUiog  upon  these  customers  In  the  course 
of  his  employment,  with  regard  to  their  habits 
of  buying,  their  financial  worth,  and  their  in- 
dividual characteristics  and  preferences,  can 
hardly  be  denominated  'trade  secrete  whicb  an 
employ^  is  prohibited  from  using  for  bis  own 
benefit  after  the  temioation  of  bis  employ- 
tnent,  in  the  absence  of  nn  express  contract" 

Nor  does  Lamb  v.  Brans,  [189B]  L.  B.  1  Ch. 
Dir.  218,  require  a  different  conclusion.  The 
jadgment  in  that  case  was  to  affirm,  as  re- 
gards the  general  question  inrolred  here,  the 
former  decision  in  the  case  by  Mr.  Justice 
Chitty  (Id..  [1892]  L.  R.  3  Ch.  Dir.  402), 
where  an  injunction  was  granted  against  can- 
▼asseiB  for  a  trades  directory.  It  was  sug- 
gested by  the  erldcnce,  so  the  learned  Justice 
observes,  that  unless  the  defendants  be  en- 
tirely restrained  from  soliciting  advertise- 
ments from  the  list  of  traders  published  in 
the  plaintiff's  directory,  sudi  traders  will  be 
misled  iuto  believing  that  the  defendants 
were  still  canras^ng  for  the  plaintiff.  But 
the  court,  while  recognizing  the  difficulty  in 
framing  a  proper  injunction  tondilDg  these 
matters,  held  the  defendants  could  not  be  re- 
strained in  such  manner.  The  learned  Jus- 
tice said: 

"To  use  the  popular  expression,  they  may  go 
and  legitimately  tout  for  advertisements  for  the 
rival  production,  aad  legitimately  use  the  plain- 
tilTa  work  for  the  purpose  of  discovering  the 
traders  and  showing  them  tbe  kind  of  advertise- 
nient  these  same  traders  formerly  approved  of. 
and  may  be  desirous  of  inserting  in  the  rival 
work." 

We  find  nothing  In  the  later  decision  to 
any  sense  modifying  this  holding. 

It  mu&t  be  admitted  that  the  injunction  Is- 
sued by  the' lower  court  in  the  Empire  Steam 
laundry  Case,  and  approved  by  the  decision 
of  this  court,  does  restrain  an  employ^  from 
"receiving"  laundry  of  his  former  employ- 
er's customers.  But  the  facts  show  the  em- 
ployg  was  actually  disclosing  and  making  use 
of  the  secret  knowledge  and  information  he 
had  acquired  In  the  confidence  of  his  former 
employer,  and  that,  by  this  means,  had  been 
able  to  carry  the  patronage  of  many  of  the 
former  customers  to  the  new  employer.  The 
en:4)loy6's  conduct,  under  the  facts  shown, 
clearly  constituted  an  unconscionable  and  un- 
warranted use  of  the  trade  secrets  belonging 
to  his  former  employer,  as  well  as  a  viola- 
tion of  the  contract  which  he  had  entered  in- 
to. It  was  to  restrain  this  conduct  that  the 
Injunction  was  issued.  While  the  opinion 
does  not  qualify  the  term  "receiving,"  which 
appears  in  the  Injunction,  there  Is  nothing 
therein  which  Indicates  that  the  court  in- 
tended to  hold  that  an  employ^,  In  the  ab- 
seoce  of  an  express  contract,  could  be  i»> 
181P.-68 


strained  from  carrying  on  a  rival  business 
in  a  fair  and  equitable  manner,  and  In  the 
course  of  such  competition  receiving  laundry 
of  such  customers  of  the  former  employer 
who  may  voluntarily  come  to  him.  Indeed 
the  opinl(m  docs  not  discuss  tbe  term  "re- 
ceiving," and  an  examination  of  the  briefs 
shows  that  the  point  was  not  urged  for  con- 
sideration. 

But  It  is  Insisted  by  the  appellant  that 
"without  the  word  'receiving*  the  judgment 
would  be  practically  worthless,  In  that  It  af- 
fords little  or  no  relief."  "It  does-  not  re- 
quire a  very  vivid  imagination,"  it  declares, 
"to  see  the  agents  and  friends  of  the  de- 
fendant, or  even  the  defendant  himself,  with- 
in  an  hour  after  the  court  has  granted  an 
injimctlon  restraining  defendant  from  solicit- 
ing, but  not  from  'receiving'  laundry  work, 
busily  engaged  in  calling  upon,  or  rli^Ing  up 
various  customers,  advising  them  of  the 
court's  order,  but  further  stating  to  them  that 
tbe  driver  will  be  pleased  to  call  in  the  event 
of  the  customer  sending  for  him."  Bnt  ap- 
pellant overlooks  the  comprehensive  rellet 
granted  It  by  the  court  rnie  decree  express- 
ly forbids  defendant  from  In  any  manner  so- 
liciting or  attempting  to  induce,  directly  or 
indirectly,  such  customers  to  withdraw  their 
patronage  from  plaintiff.  Clearly,  conduct 
on  the  part  of  the  defendant,  his  agent,  or 
others  in  his  behalf,  such  as  suggested,  would 
be  contra  bonos  mores  and  a  deliberate  In- 
vaslon  of  tbe  injunction  issued  to  plaintiff. 
Discussing  this  point,  the  court.  In  E.  I,  Du 
Pont,  etc.,  v.  Masland  (D.  a)  216  Fed.  271. 
said: 

"The  line  which  terminates  the  limits  wbtte 
the  rights  of  the  plnintiffs  end  aud  those  of 
the  defenrlnnts  begin  is  a  difficult  one  to  draw. 
TTie  iniquity  of  an  emnloy*  who  takes  away 
with  bim  the  property  of  his  employer,  exlstinf 
in  the  torn  of  valuable  processes,  is  as  clear  as 
if  he  asported  any  other  form  of  property,  "nie 
right  of  the  employ*  to  use  his  abilities,  derelop- 
cd  throuRh  his  exoerlences,  to  the  utmost  of  ms 
capadty.  Is  equallv  clear.  This  right  of  the 
employd  and  his  obligation  to  preserve  to  tbe  full 
the  property  rights  of  his  employer  are  shaded 
into  each  other  bv  lines  so  fine  that  It  is  donbt> 
ful  whedier  anything  but  a  nice  sense  of  honor 
can  keq>  tbna  distlDguished." 

Injunctire  rdie^  Id  any  case,  must  depend 
upon  broad  prlncipleb'  of  equity  rather  than 
on  tbe  particular  wording  of  any  decree. 
Conceivably,  cases  may  arise  where  the  court 
would  be  warranted  In  retraining  a  person, 
engaged  In  a  business,  from  "recelrlng"  trade 
of  certain  members  of  the  eommnnitr.  But 
the  facts  presented  here  do  not  demand  such 
rell^  In  H.  B.  Winins  Sons*  Oo.  t.  Gott- 
A-Lap  Co.i  supra,  the  <tonrt  refused  to  re- 
strain a  rival  Arm  from  utilizing  certain 
trade  secrets,  where  the  relief  was  prayed 
for  solely  because,  the  rival  had  employed 
one  of  plaintiff's  confidential  eroployfls  who 
was  In  possession  of  tbe  secrets.  What  the 
court  there  said  applies  with  equal  force  to 
the  additional  Injunctive  relief  sought  here: 

"If  the  Injunction  Issues,  it  means  that  here- 
after no  man  can  work  for  one  and  learn  hi* 
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biudiieait  ncrets,  uxi  after  leaTine  that  employ- 
ment aigage  bimsdf  to  a  rival  In  busiaess,  with- 
oat  carrying  on  bis  back  into  that  busineea  tbe 
injunctive  mandate  of  a  court  oC  equity.  Tbere 
is  notbing  whatever  in  the  facts  <^  tbia  case, 
except  opportunity  to  do  vTomg,  and  a  auapicion 
in  tbe  mind  of  tbe  rival  that  wrong  will  be  dose. 
Tbe  remedy  asked  for  is  an  extraordinary  one 
and  sboula  not  be  lightly  indulged  in.  The 
chancellor  ought  never  to  come  into  such  a 
frame  of  ntind  that  he  assumes  human  natnje 
to  be  essmtially  and  inherently  evil." 

Judgment  affirmed. 

SHAW  and  SLOSS,  33.  (concurring).  [I,  e] 
The  phrase,  "but  not  from  receiving,"  should 
not  have  been  Inserted  in  the  Judgment.  Tbe 
d^endant's  right  to  receive  laundry  work 
from  former  patrcms  of  the  plalntifr  along 
route  No.  4,  provided  sncb  Work  came  to  him 
without  hlfi!  direct  or  indirect  solicitation, 
was  not  in  Issue  and  was  not  disputed  or 
attacked.  The  phrase  was  not  necessary  for 
the  protection  of  the  defendant  In  that  right, 
for  he  would  possess  tbe  right  as  fully  under 
the  decree  without  those  words  as  with  them. 
If  defendant  caused  their  insertion  with  the 
expectation  that  thereby  he  would  be  able 

receive  laundry  work  from  said  patrons, 
obtained  or  coming  to  him  through  any 
secret  br  clandestine  use  by  bim,  or  by  his 
agents  or  friends,  of  the  list  of  patrons  of 
plaintiff  along  that  route,  or  of  his  memory 
or  knowledge  thereof  derived  from  bis  for- 
mer employment  with  plaintiff,  he  will  be  dis- 
appointed, if  the  judgment  Is  enforced  ac- 
cording to  its  true  Intent.  Notwithstand- 
ing that  phrase.  It  enjoins  him  from  in  any 
manner  attempting  by  any  means,  direct  or 
indirect,  to  induce  any  of  the  patrons  of 
plaintiff  along  route  No.  4,  formerly  attend- 
ed to  by  him,  to  withdraw  any  of  their  busi- 
ness, custom,  or  patronage  from  plaintiff. 
Under  this  provision  he  would  be  guilty  of 
N^utempt  if  he  received  any  laundry  work 
10  withdrawn,  and  tbe  phrase  In  question 
does  not  limit  tbe  effect  of  tbe  judgment  in 
that  respect.  If  he  should  merely  go  along 
the  route  to  receive  such  laundry  work  of 
said  patrons  as  they  should  offer  him,  he 
would  be  soliciting  their  patronage  and 
would  be  inducing  them  to  withdraw  from 
plaintiff  all  of  their  patronage  that  he  might 
receive  by  so  doing,  and  would  thereby  vio- 
late the  injunction.  Hence,  although  the 
phrase  might  better  liave  been  omitted,  we 
believe  it  to  be  harmless,  and  for  that  rea^ 
son  we  concur  in  the  Judgment, 


^  Cai.  App.  21) 

GDNTEB  T.  SACKETT.    (Olv.  1790.) 
(District  Court  of  Appeal,  Second  District,  Oali- 
foraia.    Nov.  9,  1916.) 

PuuDHro  «S3245(7)— AHKnoMBNT  AiTBB  Mo- 
tion rOB  JnOGlIENT—DlSCBSTXON  OF  TBUI. 

COTTBT. 

In  an  action  on  a  note,  after  answer,  plain- 
tiff moved  for  judgment  on  tbe  pleadings,  and 
defendant  consented  and  requested  that  tbe  court 


grant  judgment  on  13ie  pleadings  in  accordance 
with  the  prayer  of  defendant's  answer  that 
plaintiff  tafce  notbing,  eta  After  argument 
and  submission  of  the  motion,  tbe  judge  an- 
nounced that  be  would  ^ve  judgment  for  defend- 
ant because  the  complamt  did  not  state  a  canse 
of  action.  Plaintiff  then  asked  leave  to  with- 
draw bis  motion  and  amend,  and  tbe  court 
struck  tbe  motion  from  the  cidendar  and  grant- 
ed plaintiff  leave  to  amend  by  supplying  an  al- 
legation of  nonpayment  of  the  note  in  suit. 
Held,  that  allowmg  the  amendment  was  wUhin 
the  power  and  dlscretiim  of  tlie  court. 

[Ed.  Note.— For  other  easea,  see  Pleading, 
Cent  Dig.  »  66^  668;  Dec.  Dig.  «=»245(7).] 

Appeal  from  Superior  Ck>urt,  Los  Angeles 
County;  J.  P.  Wood,  Judge. 

Action  by  J.  W.  Gunter  agalnat  B.  B.  Ll 
Sackett.  From  a  judgment  for  plalntm  by 
default,  defendant  appeals.  Xudgment  af- 
firmed, and  plaintiff  ordered  to  recover  $50- 
damages  on  accoont  of  delay  caused  by  ttie 
appeal. 

Kendrlck  &  Ardis,  of  lioa  Angelea,  for  ap- 
pellant. Isaac  Pacht,  of  Los  Angles  (Jos^h 
M.  Bernstein,  of  Los  Angeles,  of  coonsel),  for 
reEQpondent 

GONRET,  P.  7.  The  plaintiff  oonunenced 
this  action  to  recover  Judgment  iqwu  a  prom- 
issory note  executed  to  liim  by  tbe  defendant. 
After  answer  Sled,  tbe  plaintiff  moved  tor 
judgment  on  the  pleadings.  The  defendant 
consented,  and  requested  that  tbe  court  gnint 
judgment  upcHi  the  pleadings  in  accordance 
with  tbe  prayer  of  defendant's  answer,  to  wit, 
that  plaintiff  take  nothti^  ^x.  After  arga- 
ment  by  counsel  and  submlssioa  of  tb»  mo- 
tion, the  judge  announced  from  tbe  boich 
that  he  would  have  to  give  Judgmmt  for  tbe 
defendant  on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a 
cause  ot  action.  Iberetvion  the  plaintiff  nak- 
ed  leave  to  witbdniw  blB  motion  and  amend 
his  complaint  The  court  took  tbe  matter  un- 
der advisemoit,  and  tboeafter  made  an  or* 
der  strlkii^  said  motion  from  the  calendar 
and  granting  plaintiff  leave  to  amend  Us 
complaint ;  to  which  actlw  at  tbe  court  tba 
defendant  duly  objected  and  excepted. 
Thereafter  an  amraded  complaint  was  serr^ 
ed  and  filed,  and  tbe  legal  tbne  tot  answering 
having  expired  withont  answer  or  demnner 
by  the  defendant,  Judgmoit  by  default  was 
entered,  from  which  Judgment  the  d^endant 
appeals. 

The  emended  complaint  Is  like  the  original 
complaint,  with  the  addition  of  an  auction 
of  nonpayment  of  the  note.  Tbie  original 
complaint  had  alleged  refusal  to  pay,  but  bad 
not  Q>eclfically  allied  n<mpayment.  Appel- 
lant insists:  (1)  That  tlie  complaint  did  not 
allege  that  tbe  note  bad  not  been  paid,  and 
bence  stated  no  cause  of  action;  (2)  that  tbe 
motion  for  judgment  having  been  decided  In 
favor  of  tbe  defendant,  and  tbe  court  hav- 
ing so  announced  from  tbe  bendi.  It  vras  then 
too  late  for  tbe  plaintiff  to  withdraw  tats  mo- 
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tlon  for  Jodfinait,  and  that  flie  oonrt  erred  in 
oot  entering  Judgment  In  favor  of  the  defend- 
ant np<m  tbe  pleadings,  and  tbat  the  court 
tiad  no  Jnrladlctlon  to  allow  tbe  amended  com- 
plaint to  be  filed,  and  the  defendant  conld  not 
1w  In  d^auU  for  not  answering  such  amended 
■complaint. 

Assmning,  without  deciding,  that  the  first 
complaint  did  not  state  a  cause  of  action,  we 
■are  of  opinion  that  under  the  drcamstances 
above  stated  the  court  had  not  lost  Jurladlc- 
41<m  to  permit  tiie  filing  of  an  amended  com* 
plaint  On  the  omtrary,  tbat  matter  was 
within  tbe  power  of  the  court  aod  the  dts- 
crett<m  vested  In  it  was  appropriately  exer- 
-dsed  in  tbe  Interest  Justice,  The  appeal 
la  ftivoloua.  and  apparently  made  for  pur- 
poses ttf  delay. 

The  judgment  Is  affirmed ;  end  it  is  order- 
ed Qiat,  In  addition  to  tbe  costs,  the  respond- 
-ent  recover  fSO  damages  on  account  of  delay 
caused  1^  the  appeal. 

W«  concur:  JAAIES.J.;  SHAW,  J. 

<S1  Cal.  App.  783)  " 

PEOPI«lD  V.  GARRBIiU    (Or.  357.) 

(District  Court  of  Appeal.  O^ird  District,  Cal- 
ifornia. Nov.  8, 1816.  RehearioK  Denied 
bj  Supreaie  Court  Jan.  2,  1917J 

IRDICTHEKT  AKD  lEnrOBHATXOIT  «=971— SlTTn- 
CIENCT  OF  A0OU8ATION— Sl^rUTDBT  OF- 
FENSB. 

An  information  charging  accused  with  com- 
mitdng  "the  acta  tecbnically  known  as  fellatio." 
made  a  felony  br  1915  Fen.  Code.  I  288a,  Is 
fatally  defective  because  not  stating  toe  offense 
BO  as  to  enable  a  jKrsoa  of  ordinary  under- 
standing to  know  what  is  Intended,  as  reqnired 
by  Pen.  Code,  (  960. 

[Eld.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  »  144,  174,  103, 
m ;  Dec  Dig.  «=>71.]  •  • 

Appeal  from  Superior  Court,  Sonoma  Coun- 
ty; Elmmet  Seawell.  Judge. 

J.  K.  Carrell  was  convicted  of  a  felony, 
and  appeals  from  the  judgment  of  convic- 
tion and  an  order  denying  a  new  trial. 
Judgment  and  order  reversed. 

R.  M.  Quackeobuah.  of  Santa  Rosa,  for  ap- 
pellant. U.  S.  Webb,  Atty.  Gen.,  and  J. 
Charles  Jones,  Deputy  Atty.  Oen.,  for  tbe 
People. 

CHIPMAN,  P.  J.  Defendant  was  convict- 
ed of  a  felony  under  section  288a  of  the  Pe- 
nal Code,  and  was  sentenced  to  imprisonment 
at  San  Quentln  for  the  period  of  seven  years. 
He  appeals  from  the  Judgment  of  conviction 
and  from  the  order  denying  his  motion  for 
a  new  trial. 

The  charging  part  of  tbe  Inflormatlon  ia  as 
follows: 

"Did  willfnlly,  aniawfally  and  feloniously 
commit  the  acts  technically  known  as  fellatio 
upon  the  person  of  one  E^bel  Carrell,  a  human 
bong,  by  force  and  violence  and  against  the 
will  of  uie  said  E)tbfll  Carrell,  contrary,"  etc. 


Section  288a  of  the  Penal  Code  was  passed 
in  191S.  and  is  as  follows: 

"The  acts  tecbnically  known  as  fellatio'  and 
'cunnilingus'  are  hereby  de<dared  to  be  felonies 
and  any  person  convicted  of  the  commission  of 
either  thereof  shall  be  poidsbable  by  imprison- 
ment in  tbe  state  prison  fOr  not  more  than 
fifteen  years." 

Defendant  demurred  to  tbe  Information  on 
the  ground  that  it  "does  not  contain  a  state- 
ment of  tbe  acts  constituting  the  offense.  In 
ordinary  and  concise  language,  and  In  a  man- 
,  ner  to  enable  a  person  of  common  tmder- 
standing  to  know  what  Is  Intended,"  that  tbe 
information  Is  not  direct  and  certain  "as  it 
regards  the  crime  charged  therein,"  and,  that 
the  facts  stated  do  cot  constitute  a  public  of- 
fense. The  demurrer  was  overruled.  Tbe 
motion  for  a  new  trial  was  on  the  grounds 
that  the  court  misdirected  tbe  jury.  In  that 
the  oOfense  defined  by  tbe  court  "Is  not  in- 
cluded in  the  word  'fellatio'  as  defined  In 
Its  technical  use";  also  on  tbe  ground  that 
tbe  prosecuting  witness  was  an  accomplice, 
and  her  testimony  was  not  corroborated,  as 
required  by  section  1111  of  the  Penal  Code. 
Upon  tbe  denial  of  defendant's  motion  for  a 
new  trial,  be  moved  In  arrest  of  judgment 
on  the  foregoing  grounds,  whldi  motion  was 
also  denied.  Neither  the  statute  nor  the  In- 
formation defines  what  Is  meant  by  tbe  term 
"fellatio."  No  definition  of  this  word  have 
we  been  able  to  find  in  any  English  diction- 
ary. The  particular  acts  constituting  tbe 
crime  of  fellatio  are  not  set  forth  in  tbe  in- 
formation, and,  as  none  of  the  ordinary 
sources  of  Information  would  enlighten  de- 
fendant on  the  subject,  how  can  it  be  said 
that  "the  acts  constituting  the  offense"  were 
charged  In  such  a  manner  as  to  enable  "a 
person  of  common  understanding  to  know 
what  is  Intended"?  Pen.  Code,  |  950.  In 
People  V.  Ah  Sum,  92  Cal.  648,  28.  Pac.  6S0, 
tbe  Information  was  held  Insufficient  and 
Judgment  arrested  because  in  a  portion  of 
the  information  the  l(^ery  ticket  Involved 
In  the  transaction  was  set  out  in  Cbinese 
characters.  The  court  said: 

"An  indictment  or  information  must  contain 
'a  statement  of  acts  constituting  the  offense,  in 
ordinary  and  concise  language,  and  in  such 
manner  as  to  enable  a  person  of  common  un- 
derstanding'to  know  what  is  intended.'  Pen. 
Code,  f  950.  An  information  partly  in  English 
and  partly  In  Chinese  cannot  be  said  to  be  in 
ordinary  language.  Tbe  Constitution  requires 
judicial  proceedings  to  be  conducted,  preserved, 
and  published  in  no  other  language  than  tbe 
English  language.  Const,  art  4,  |  24.  Mr. 
Blsoop  says:  *In  aome  of  our  statu  there  are 
statutes  express^  excluding  all  languages  but 
the  English,  and  such  la  clearly  ute  gneral 
American  law.* " 

Sefi^  also,  Stevens  r.  Kobayahi,  20  CaL  Ai^ 
163, 128  Pac.  419,  where  tbe  rale  was  applied 
in  a  dvU  caae  for  llheL 

Unexplained,  the  word  "fellatio"  would,  to 
a  man  of  common  understanding  indeed,  we 
think  also  to  one  of  uncommon  understand- 
ing be  as  cabaUstlc  as  if  written  in  Egyptian 
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or  Mexican  hieroglyphics  or  Is  Japanese  or 
Chinese  characters.  The  attorney  for  the  de- 
fendant says  In  his  brief: 

"The  defendant  entered  into  the  trial  of  this 
caae,  and  so  did  his  attorney,  withont  any 
knowledge  of  what  the  word  'fellatio'  would  be 
defined  to  mean  as  used  in  the  statute,  or  what 
the  elements  constituting  the  offense  might  be, 
but  rather  supposed"  the  court  would  instruct 
in  accordance  with  a  definition  the  attorney 
found  in  Andrew's  Latin-English  Lexicon. 

In  this  sense  the  definition  might  not  meet 
the  act  proven,  but  would  seem  to  apply  to 
the  woman  rather  than  the  man.  This  la 
mentioned  to  emphasize  the  soundness  of  the 
statutory  rule  that  the  offense  must  be  so 
stated  as  to  be  intelligible  to  a  person  of 
common  understanding.  Under  no  other  rule 
could  a  defendant  safely  go  to  trial.  The  cir- 
cumstance Is  mentioned  also  for  the  reason 
that  It  la  by  no  means  certain  what  acts  the 
Legislature  intended  to  characterize  as  the 
crime  of  fellatio.  We  do  not  find  it  spoken 
of  In  any  work  on  criminal  law,  and  its  in- 
troduction into  our  statutes  is  of  so  recent  a 
date  that  the  courts  have  not  been  called 
upon  to  deal  with  it  so  far  as  we  are  aware 
until  this  case  arose. 

The  exigencies  of  the  case  do  not  seem  to 
require  that  we  should  stain  the  pages  of 
our  reports  with  the  definition  as  given,'  or 
to  enlighten  the  profession  or  the  public  as 
to  what  the  learned  trial  Judge  found  it  nec- 
essary to  Inform  the  Jury  the  Legislature 
meant  when  it  announced  "fellatio"  as  a 
felony. 

We  are  entirely  satisfied  that  the  defend- 
ant should  not  have  been  forced  to  trial  up- 
on this  information ;  that  his  demurrer 
jShould  have  been  sustained,  falling  In  which 
his  motion  in  arrest  of  Judgment  should  have 
b4en  granted,  and  a  new  trial  accorded  him. 

The  Judgment  and  order  are  reversed. 

We  concur:  HART,  J. ;  BURNETT*  J. 


(32  Cal.  App.  1) 

GAULT  T.  WIBNS  et  aL   (Civ.  1788.)  , 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.  Nov.  6,  1016.) 

1.  EVIDENCB  «S»80(1)  —  FOBEXON  IiAW  —  PBE- 
8UMPTI0HS. 

In  an  action  on  notes  transferred  to  plain- 
tiff in  another  state,  where  there  was  no  show- 
Ids  to  the  contrary,  the  law  of  the  other  state 
governing  the  transfer  is  presumed  to  be  the 
same  as  that  of  the  state  in  which  suit  was 
brought. 

[Ed.  Note.— For  other  cases,  see  EvidencCi 
Cent  Dig.  8  101;  Dec  Dig.  «g=380(l).] 

2.  ExBCOTiOH  *=>.?5  —  Pbopsbtt  Subject  — 

MOTBS. 

tJnder  C3ode  (Sv.  Proc.  |  688,  providing  that 
any  interest  in  either  real  or  personal  property 
is  liable  to  execution,  the  interest  of  the  payee 
in  notes  which  he  has  pledged  as  coUate^d  se- 
curity for  his  own  note  may  be  seized  under  ex- 
ecution. 

lEiA.  Note. — For  other  cases,  see  Bzecution, 
C^t  Dig.  I  103;  Dec.  Dig.  «=»35.] 


3.  Plsdgbs  «»2EK— Loss  or  Likt— I^vr  of 

EXECDTION. 
Under  Civ.  Code,  {  2988,  making  the  lien 
of  a  pledgee  dependent  on  posseaeion,  the  lien 
of  a  bank  to  whom  notes  were  pledged  as  collat- 
eral security  was  lost  when  the  bank,  after 
maturity  of  the  notes,  levied  execution  thereon, 
and  had  them  sold  by  the  sheriff,  and  the  pur^ 
chaser  before  such  sale  took  only  the  payee's 
interest  therein,  subject  to  the  defense  that  they 
were  obtained  by  fraud. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent. 
Dig.  IS  51-67,  60;   Dec  Dig.  ®=525.1 

4.  Pij;does  <S=>25  —  Right  of  Pledqee  — 
Waiver  bt  PuDoaoB. 

The  provision  of  Civ.  Code,  f  3006,  that  tha 
pledgee  of  notes  has  no  right  to  sell  them,  but 
must  collect  them  and  apply  the  proceeds  on  the 
pledge,  is  for  the  benefit  of  the  pledgor,  who 
may  waive  it. 

[E^  Note.~Por  other  cases,  see  Pledgee 
Cent  Dig.  8f  61-57,  60;  Dec  Dig.  «=325.J 

5.  Plbdoes  «=>29  —  Bkcaoh  bt  Plkdqsk  — 

FEB80KB  BmnLlD  TO  OBJECT— PUBOHABB 

XT  Sale. 

One  who  acquired  title  to  notes  at  an  ex- 
ecution Bale  cannot,  in  an  action  against  the 
maker,  raise  the  objectioit  that  the  pledgee  had 
DO  right  to  sell  them. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Gent, 
Dfg.  §8  64,  74;  Dec.  Dig._«=329.] 

Appeal  from  Superior  Court,  Orange  Coun- 
ty ;  W.  H.  Thomas,  Judge. 

Action  by  C.  E.  Gault  against  J.  D.  Wiena 
and  another.  From  an  order  granting  de- 
feodant's  motion  for  a  new  trial,  after  Judg- 
ment for  the  plaintiff,  plaintiff  appeals.  Af- 
firmed. 

ThoDosMi  &  Spencer,  of  Los  Angeles,  tot 
appellant  Melrose  &  Amea^  of  Anaheim,  and 
Davis,  Kesajf  tt  Post,  of  I<os  Angeles,  for 
rea^ndents. 

SHAW,  J.  This  Ss  an  appeal  from  an 
order  granting  defendants'  motion  for  a  new 

trial. 

The  facts  are  as  ftdlows:  About  Decemb^ 
10,  1008,  defendants  ezecated  three  prmnis- 
sory  notes  of  $500  each,  payable  one  year 
after  date  to  Henry  J.  Martens,  who,  on  Janu- 
ary 9, 1909,  Indorsed  and  delivered  the  same, 
with  other  notes  amountinc  In  all  to  tS4JQ0O, 
to  the  Bank  of  Top^a,  Top^a,  Kan.,  as 
collateral  security  for  the  payment  of  a  note 
of  $16,000  made  by  him  to  said  bank,  which 
by  its  terms  matured  six  months  thereafter, 
and  which  at  maturity  was  renewed  for  sir 
months.  Upon  Martens  making  default  in 
the  payment  of  bis  renewal  note  for  $16,000, 
the  bank  brought  suit  thereon  and  secured 
Judgment  upon  which  it  had  an  execution  is- 
sued, and  caused  the  sheriff  of  Shawnee  coun- 
ty, Kan.,  to  levy  the  same  upon  the  $34,000 
in  notes  so  deposited  as  collateral  security, 
all  of  which  notes,  including  those  made  by 
the  defendants  and  constituting  the  subject 
of  this  action,  were  by  the  sheriff,  under  and 
by  virtue  of  the  levy  so  caused  to  he  made, 
sold  In  September,  1910,  for  the  sum  of  $100 
to  plaintiff,  who  at  the  time  of  commencing 
this  acUon  was  the  legal  owner  and  holder 
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thereof.  The  executlm  and  delivery  of  the 
notes,  negotiable  in  form,  so  made  by  de- 
fendants to  Martens,  were  procured  by  the 
fraudulent  acts  and  representations  of  the 
latter ;  but  the  bank  took  them  In  the  usual 
course  of  business  as  such  collateral  security, 
without  notice  of  such  facts.  As  a  conclusion 
of  law,  the  court  found  that  the  Bank  of 
T<^ka,  prior  to  the  conHuen cement  of  the 
action,  transferred  and  assigned  all  of  Its 
right,  title,  and  Interest  in  and  to  said  notes 
to  the  plaintiff,  and  that  plalntUf  acquired 
all  of  the  right*  title,  and  interest  of  the 
Bank  of  Topeka  In  and  to  said  notee  sued 
upon;  and  that  plalntift  became  the  lawful 
owner  and  holder  of  said  notes,  free  from  any 
equities  on  the  part  of  said  defendants 
against  said  Martens,  In  accordance  with 
which  conclusion  Judgment  was  entered  in 
farw  of  plaintiff.  The  motion  for  new  trial 
was  made  upon  the  ground  that  the  evidence 
was  Insufficient  to  justify  the  decision,  and 
that  the  decision  was  against  law.  The 
order  grantinK  the  motloa  is  general. 

{1]  In  the  absence  of  any  showing  to  the 
contrary,  the  law  of  Kansas,  where  the  trans- 
acti<xi  took  place,  must  be  demed  the  same 
aa  that  of  this  state. 

[2]  Under  aectlon  688,  Code  of  OiTll  Pro- 
cedure, the  interest  of  Martens  <the  Ju^ment 
d^tor)  In  the  promissory  notes,  was  subject 
to  seizure  and  sale  under  levy  of  the  execu- 
tion. 'Hcole  T.  Bryant,  131  OaL  85,  63  Pac. 
1S3;  Davis  t.  Mitchell,  S4  OaL  81;  Donohoe 
r.  Gamble,  88  Cal.  362,  90  Am.  Dec.  899. 
Martens  was  the  owner  of  the  notes  subject 
to  the  lien  thereon  of  the  hank  as  pledgee. 
Such  lien,  howerer,  as  provided  In  section 
2988,  dm  Code,  was  dependent  on  possession 
of  the  notes  by  the  pledgee  In  Jacobs  v.  La- 
toor,  5  Blng.  130,  it  is  said  (quoting  from 
the  syllabus): 

"A  party,  who  having  a  lira  on  goods,  causes 
tbetn  to  be  taken  in  execution  at  his  own  suit, 
loses  his  lien  thereby." 

To  the  same  effect  is  Latta  v.  Tutton,  122 
CaL  279,  54  Pac.  844,  68  Am.  St  Bep.  SO. 
In  Wlngard  v.  Banning,  39  Cal.  548,  it  was 
held  that  if  a  common  carrier  sues  out  and 
procures  to  be  levied  a  writ  of  attachment 
against  property  on  which  he  has  a  lien,  he 
thereby  abandons  and  forfeits  his  Hen. 

[3]  When  the  bank  surrendered  the  pledged 
notes  to  be  sold  upon  an  execution  sued  out 
by  it  upon  the  Judgment  obtained  against 
Martens,  It  thereby  abandoned  and  forfeited 
all  right  and  daira  to  a  Hen  upon  the  same, 
so  that  when  plaintiff  purchased  the  property 
he  purchased  only  the  right,  title,  and  inter- 
est of  Martens  In  and  to  the  promissory 
notes,  thus  acquiring  the  same  at  execution 
sale  after  the  maturity  thereof,  and  hence 
took  the  notes  subject  to  all  equities  which 
might  have  been  pleaded  in  an  action  there- 
on brought  by  the  original  payee.  Since,  as 
found  by  the  court,  they  were  procured  by 


fraud  and  mlsrepres^tattcm  of  Martens,  who 
could  not  have  enforced  payment,  it  must 
follow  that  plaintiff  la  in  no  better  podtlon 
to  enforce  payment. 

[4]  Conceding,  as  appellant  insists,  that 
under  section  3006,  Civil  Code,  the  pledgee 
had  no  right  to  sell  the  notes  or  do  other- 
wise than  collect  the  same  at  their  maturity 
and  apply  the  proceeds  upon  the  liabiU^  of 
Martens,  for  the  payment  of  which  thep  were 
held  as  security,  nevertheless,  such  provi^on 
is  designed  for  the  benefit  of  the  pledgor, 
who  may  waive  it.  McArtbur  t.  Bfagee,  114 
Cal.  126,  45  Pac.  1068. 

[B]  In  no  event  is  plaintiff,  who  acquired 
title  to  the  notes  at  the  execution  sale.  In 
position  to  complain  because  the  bank  vio- 
lated its  obligation  to  Martens. 

The  (ffder  appealed  from  is  affirmed. 

We  concur:   OONRET,  P.  3, ;  JAHBS,  J. 

'  (81  Cal.  App.  TO) 

PSOPLB  T.  BLimKALL  at  el.    (Or.  846.) 

(District  Court  of  Appeal,  Third  District,  GaU- 
fomla.   Nov.  2,  1916.) 

1.  Cbiuinal  Law  4=>511(2)—Etioincb— Ao- 
compuoes— cobboeoeahok. 

In  a  prosecution  for  crime,  the  testimony 
of  an  accomplice  is  corroborated  within  the 
intent  of  Fen.  Code,  S- 1111,  if  tbere  is  some 
competent  independent  evidence  fairly  tending 
to  connect  the  defendant  with  the  cnme. 

[Ed.  Note.— Blor  other  case&  see  Criminal 
Law.  Cent  Dig.  1 1129;  Dea  Dig.  «3>611C2)J 

2.  Cbivinal  Law  ^9511(8)— Evidekos—Ao- 

COMPLICKS— GOBROBOaAnOM. 
The  corroborating  testimon;  reQuired  under 
Pen.  Code,  §  1111,  to  warrant  a  conviction 
upon  the  testimony  of  an  accomplice  may  prop- 
erly be  made  by  circumstantial  as  well  as  oj 
direct  evidence. 

[Ed.  Note.— For  ottier  eases,  see  Criminal 
Law,  Cent,  Dig.  1 1190;  DecTDig.  «s>Sll(3).] 

S.  Gbxuinal  Law  ^»780(4)— iNSTBuonons— 

TESnUONT  RlQUXBID  TO  OOBBOBOKAIX  AC- 
COMPLICE. 

An  instmctitm  that  testimony  to  corrobo- 
rate an  accomplice  is  sufficient  "if  it  tends  to 
connect  defendants  with  commiasiou  of-  the 
offense,  though  of  itself,  standing  alone,  it 
would  be  entitled  to  but  Uttie  weight,'*  held  to 
correctly  state  the  rule  as  to  the  quantum  of 
proof  required  nndw  Pen.  Code,  i  1111. 

[Ed.  Note.r— For  other  cases,  see  Criminal 
Law.  Gent.  Dig.  {  1862;  DecTDig.  4=9780(4).] 

4.  Obucinai.  Law  <Ss»814(18)— Instsuotiorb. 

In  a  prosecution  for  grand  larceny,  where 
the  defendants  did  not  testify  In  their  own  be- 
half, an  instruction  as  to  the  competency  of 
defendants  as  witnesses  and  the  credibility  ot 
their  testimony  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  H  1800.  1979;  Dec.  Dig.  <3=> 
814(i8).3 

5.  Cbiuxnal  Law  <6=>811(6)— Ikstbuctions. 

An  instruction  that  a  defendant  in  a  crim- 
inal case  is  competent  as  a  witness  and  the 
fact  that  be  is  a  defendant  is  not.  of  itself 

sufficient  to  impeach  or  discredit  his  testimony, 

though  his  intcrcet  may  be  considered  in  de- 
termining his  credibility,  held  properly  refused, 
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u  ainclinc  ont  Qxt  testimonj  of  a  particular 
witness. 

lEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  1787.  1971;  Dec  Dig.  «s» 

aii(6).] 

6.  Cbiuinal  Law  ^>828(10)— Appeal  and 
£BnoR—lNSTBDCTiOTTB— Harmless  Erbob. 

The  refusal  of  the  court  to  charge  that  one 
of  the  defendants  testi^off'  against  the  others 
was  an  accomplice  held  not  prejudicial  error, 
although  it  was  established  beyond  controversy 
that  be  was  such  an  accomplice,  where  the 
coqrt  gave  a  dear  definition  of  accomplice,  and 
instmcted  that  the  other  defendants  could  not 
be  convicted  upon  the  uncorroborated  testimony 
of  an  accomplice. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Iaw.  Cent  Dig.  1  2011;    Dec  Dig.  ^829 

ao).j 

7.  CBnaiTAi.  Law  «s>829(1)— Appeal  and  Bb- 
BOB— RsrnsAi.  of  Instbuctionb. 

Brror  cannot  be  predicated  upon  the  re- 
fusal of  instructions,  the  principles  of  which 
are  dearly  stated  in  other  Instructions  given  by 
the  court. 

[EJd.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  |  2011;  Dec  Dig.  «»S29 

Ai^>eal  from  Superior  Court,  Tehama 
County;  JTobn  F.  Ellison,  Judge. 

Henry  J.  Blunball  and  Oliver  L.  Blnnkali 
were  convicted  of  grand  larceny,  and  they 
appeal.  Affirmed. 

James  T.  Matlock,  of  Red  Bluft,  for  appel- 
lants, n.  S.  Webb,  Atty.  Gen.,  and  J.  Charles 
Jooea,  Deputy  Atty.  Gea,  for  the  People. 

HART,  J.  The  defendants  were  Jointly 
charged  by  information  duly  filed  In  the  su- 
perior court  of  Tehama  county  with  the 
crime  of  grand  larceny.  The  defendants 
Henry  J.  Blunkall  and  Oliver  L.  Blonkall 
were  convicted  of  the  crime  so  charged,  and 
prosecute  this  appeal  from  the  judgment  of 
conviction  and  the  order  denying  their  mo- 
tion for  a  new  trial. 

The  defendant  Scott  who  was  not  on  trial 
In  this  case,  was  made  a  witness  for  the 
people,  and  as  such  gave  testimony  against 
hlfl  codefendants,  the  Bluokalls,  and  it  Is 
claimed  by  the  latter:  (1)  That  the  verdict 
Is  not  supported  by  the  evidence,  because  the 
testimony  of  Scott  was  not  corroborated  as 
required  by  section  1111  of  the  Penal  Code; 
(2)  that  the  court  committed  prejudicial  er- 
ror In  its  action  In  disposing  of  certain  In- 
structions proposed  by  the  respective  parties. 

The  Information  charges  and  the  evidence 
shows  that  the  crime  of  which  the  defend- 
ants were  accused  and  found  guilty  was  com- 
mitted on  or  about  the  27th  day  of  August, 
1016.  and  that  It  consisted  of  the  unlawful 
and  felonious  stealing,  taking,  and  driving 
away  of  7  head  of  cattle,  which  were  the 
property  of  one  H.  W.  Purcell.  Parc^  own- 
ed 12  head  of  cattle  and  kept  them  on  an 
inclosed  range  near  a  place  called  Red  Bank, 
about  five  miles  southwest  from  Red  Bluff, 
Tduuna  county.  Tbs  defendant  Scott  re- 
sided at  Burbank,  and  Purcell's  home  was 


about  8  miles  from  that  place.  Scott  knew  the 
Purcell  herd  of  cattle,  they  having  ranged  up 
and  down  near  where  he  resided,  and  knew 
that  Purcell  owned  said  cattle.  Late  <hi  the 
afternoon  of  August  26,  191S,  Purcell  went 
to  the  range  and  there  saw  the  cattle.  On 
the  last  day  of  August,  1915,  he  again  visited 
the  range,  and  thereupon  discovered  that  7 
head  of  his  herd  were  missing.  He  proceed- 
ed to  search  for  the  missing  cattle,  and,  on 
the  Sth  day  of  September,  1015,  after  several 
days  of  continuous  prosecution  of  the  search, 
found  the  7  head  on  a  range  In  the  moun- 
tains, in  what  Is  generally  known  as  Mill 
Creek  canyon,  approximately  30  miles  from 
the  range  from  which  they  were  taken.  The 
defendants,  the  Blunkalls,  had  ranged  their 
own  cattle  on  the  range  on  which  the  missing 
cattle  were  found.  The  cattle  taken  from 
Purcell,  before  they  were  driven  away,  bore 
the  earmarks  of  Purcell,  but  did  not  up  to 
that  time  carry  a  brand  of  any  character. 
^Mien  found  in  the  mountains.  It  was  discov- 
ered that  the  earmarks  upon  the  cattle  had 
been  changed  ao  that  they  no  longer  resem- 
bled those  of  Purcell,  and  that  some  of  the 
7  head  had  been  branded  with  a  double  "B" 
brand,  viz. :  "BB,"  while  others  had  been 
branded  with  the  letter  "S." 

The  defendant  Scott  testified  that  he  and 
the  defendants  Henry  and  Oliver  Blunkall 
stole  and  drove  the  cattle  off  the  Purcell 
range  on  the  nlg^t  of  August  26,  1915,  to 
the  range  in  Mill  Creek  canyon.  Scott's  story 
as  he  told  It  on  the  witness  stand  Is,  briefly, 
this:  That,  prior  to  the  occasion  on  which 
the  cattle  were  taken  from  the  Purcell  range, 
he  had  talked  with  Henry  and  Oliver  Blunk- 
all, who  are  brothers,  about  "picking  up"  cat- 
tle whenever  an  opportunity  for  safely  taking 
them  presented  itself.  Thereafter  Scott  visit- 
ed Chlco  and  there  met  the  Blunkalls.  He 
told  them  that  there  were  grazing  near  his 
place  several  head  of  unmarked  and  unbrand- 
ed  cattlA  The  Blunkalls  replied  that  they 
would  go  to  the  Scott  bouse  within  a  few 
days  and  take  the  cattle  referred  to  by  Scott. 
In  pursuance  of  this  understanding,  the 
Blunkalls  went  to  Scott's  borne  on  the  26th 
day  of  August,  1915,  arriving  there  in  the 
early  morning,  long  before  daybreak.  They 
drove  there  in  a  spring  wagon,  taking  with 
them  saddles  and  other  equipments  for  horse- 
back riding.  On  reaching  the  Scott  place 
they  retired  to  bed,  and  remained  about  the 
place  during  most  of  the  26th  day  of  August 
Scott  and  Oliver  Blunkall  went  out  over  the 
range  during  that  day  to  inspect  the  cattle 
and  the  rituatlMi  generally.  They  found  that 
there  were  only  2  head  of  numarked  cattle 
on  the  range.  Scott  expressed  the  fear  that 
if  tliey  took  the  marked  cattle  they  would 
.readUy  be  detected,  but  Oliver  Blunkall  said 
that  they  might  as,  well  take  the  marked 
cattle;  that  he  could  so  <diange  the  maxka 
they  then  bore  that  they  could  not  be  Identi- 
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lied,  so  far  as  tbe  martcs  were  concerned. 
At  a  late  hour  ot  the  alght  of  the  26th  day 
of  August,  the  three  defendants,  each  riding 
a  horse,  went  to  the  range,  and  drove  there- 
from 8  head  of  cattle,  1  of  the  8  being  the 
property  of  another  party.  On  their  way  to 
the  Mm  Creek  canyon  with  the  8  head,  they 
took  a  calf  from  a  neighboring  range  which 
belonged  to  one  Barney  Bauder.  Thns  they 
drove  to  the  mountains  9  head  of  cattle. 
Scott  said  that  the  agreement  between  the 
Blnnkalls  and  himself  was  that  tbe  stock 
should  be  equally  divided,  each  to  take  3 
head;  that  when  they  arrived  at  the  canyon, 
the  Blnnkalls  changed  the  marks  on  all  the 
marked  cattle  and  branded  them.  The  6 
which  were  taken  by  the  Blnnkalls  as  their 
share  were  branded  with  the  Blunkall  brand, 
viz.:  "BB."  Scott's  3  were  branded  with  his 
brand,  viz.:  the  letter  "S." 

The  wife  and  daughter  of  Scott  testified 
that  the  Blunkall  brothers  were  at  the  Scott 
house  on  the  2eth  day  of  August,  arriving 
there  In  a  spring  wagon  early  in  the  morn- 
ing and  immediately  retiring  to  bed;  that 
they  brought  with  them  their  saddles,  and 
remained  about  the  bouse  most  of  the  time 
during  that  day.  Both  testified  that  they 
heard  Scott  and  the  Blnnkalls  "planning" 
the  taking  of  the  cattle  pasturing  "oat  on 
the  plains."  Mrs.  Scott  said  she  beard  the 
three  defendants  say  that  they  Intended  "to 
take  those  cattle  on  the  plains"  to  Mill  Creek 
canyon.  Both  mother  and  daughter  testi- 
fied that  a  Mrs.  Baldwin  and  a  Mr.  Eckert, 
who  resided  in  the  neighborhood  of  the  Scotts, 
visited  the  house  of  the  latter  on  August  26tb, 
in  the  daytime,  and  that  the  Blunkalls  at- 
tempted to  avoid  being  seen  by  them.  The 
daughter  said  that  Henry  Blunkall,  upon  ol)- 
servlng  Eckert  coming  to  the  Scott  home,  went 
into  the  house,  whereupon  Mrs.  Scott  asked 
him,  "What  is  tbe  matter?"  to  which  Henry 
replied  that  he  did  not  desire  to  be  seen  by 
any  one,  "eqwdally  Mr.  Eckert,  as  he  would 
know  he  was  up  there  doing  something,  and 
he  did  not  want  him  to  see  him  when  he  was 
out  doing  that  kind  of  business."  The  young 
woman  also  testified  that  a  social  dance  In 
the  district  schoolhouse  was  scheduled  for 
the  evening  of  the  26th  of  August,  and  that 
Oliver  Blunkall  asked  h6r  about  the  dance, 
and  whether  she  thought  there  would  be  a 
large  attendance  thereat,  and  that  ahe  re- 
plied, expresBlng  the  opinion  that  the  affair 
would  be  largely  attended.  "He  th^  said 
^e  gnessed  Qiey  wouldn't  interfere  with  the 
boslnesa  of  taking  the  catUe."  Both  the 
mother  and  dat^ter  testlfled  that  the  three 
defendants  left  the  Scott  place  on  horseback 
late  on  tbe  night  of  the  26th  day  of  August, 
and  that  Scott  did  not  return  to  his  home 
after  that  night  until  the  following  Sunday, 
which  was  the  2»th  day  of  August 

Both  Mrs.  Scott  and  her  daughter  detailed 
other  circumstances  connected  with  the  pres- 
ence of  the  Blunkalls  at  tbe  Scott  home 


which  tended  to  show  that  those  defendants 
had  gone  there  ft>r  the  purpose  ct  carrying 
ont  the  scheme  of  the  three  men  to  take  the 
cattle  of  Purcell  or  ^the  cattle  pasturing  on 
the  plains" ;  but  we  have  already  presented 
in  substance  enough  of  the  testimony  of  those 
witnesses  to  demonstrate  that  the  testimony 
of  Scott  was  fully  corroborated.  Indeed,  we 
make  bold  to  say  that  If  there  was  no  other 
testimony  in  the  case  tending  to  connect  Qie 
Blunkalls  and  Scott  with  the  commission  of 
the  crime  charged  but  the  testimony  of  Mrs. 
Scott  and  that  of  her  dangliter,  as  it  Is 
briefly  stated  above,  a  reviewing  court  would 
go  beyond  Its  legitimate  function  in  setting 
aside  a  verdict  predicated  thereon. 

Section  1111  of  the  Penal  Code  provides,  in 
part: 

"A  conviction  cannot  be  had  npcm  the  testi- 
mony of  an  accomplice  nnlesi  it  be  corroborat- 
ed by  Buch  other  evidence  as  shall  tend  td  con- 
nect the  defendant  with  the  commission  of  the 
offense:  and  the  corroboration  is  not  sufficient 
if  it  merely  shows  tbe  commission  ct  the  offense 
or  tiie  circumstances  thereof.** 

[1]  If  there  be  some  Independent  evidence 
fairly  tending  to  connect  the  defendant  with 
the  commission  of  tbe  crime,  then  the  testi- 
mony of  the  accomplice  Is  corroborated  with- 
in the  Intmt  of  the  above  t»ctl(m.  People 
V.  Gamett,  29  Cal.  622;  Pe<^le  v.  Dough,  73 
CaL  348,  15  Pac.  5;  People  v.  Miller,  65 
Iowa,  60,  21  N.  W.  181;  Pe<H>Ie  v.  Mayhew, 
150  N.  Y.  346,  44  N.  E.  971.  In  People  v.  Mo- 
Lean.  S4  CaL  480,  482,  24  Pac.  32,  it  Is  said: 

"The  corroborating  evidence  is  sufficient  if 
it,  of  itself,  tends  to  connect  the  defendant  with 
the  commission  of  the  offense,  although  it  is 
Glight,  and  entitled,  when  standing  by  itself,  to 
but  httle  coDsideratiDu.  See  People  v,  Mel- 
vane.  39  CaL  616." 

[t]  It  is  trae,  as  Is  contended,  that  the 
"corrobfwating  testimony"  In  this  case  con- 
sists of  circumstantial  evidence,  but  the  cor- 
roboration required  by  the  section  named 
may  pn^rly  be  made  by  circumstantial  as 
well  88  by  direct  evidence.  The  (^rcumstanO' 
es  detailed  by  the  COTroboratlng  witnesses 
here  are  of  the  most  incriminatory  charac- 
ter, and,  as  above  stated,  sufficient  of  them- 
selves to  fasten  guilt  upon  the  accused. 
They/  ttierefore,  went  b^ond  the  reqairem»t 
of  the  rule  relative  to  the  ctnTt^ration  of 
the  testhntmy  of  an  acoonq)Uc& 

[3]  The  appellants  cwnplaln  of  tbe  follow- 
ing instruction,  and  declare  that  it  involves 
an  erroneous  statement  ot  the  rule: 

"While  corroboratlag  evidence  must  create 
more  than  a  mere  auspicion,  it  is  not  reQoired 
that  it  be  of  itself  sufficient  to  convict,  nor  need 
it  extend  to  every  fact  and  detail  covered  by 
the  statements  of  the  accomplice.  It  is  sufli- 
cient  if,  standing  alone,  It  tends  to  connect  tbe 
defendants  with  the  crime.  It  is  snfficient  if 
it  tends  to  connect  the  defendants  with  the 
commission  of  the  otteoBe,  thongh  ai  itself, 
standing  alme,  it  would  be  entitled  to  but  little 
weight." 

The  objection  to  said  instruction  may  l>eet 
be  stated  In  counsel's  own  language  as  fol- 
lows: 
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"The  worda  it  would  be  entitled  to  bat  little 
weight'  are  an  erroneous  iuBtructioD.  Hie 
court  should  bare  given  the  Jntr  the  positiTe 
instroction  that  ancb  testimony  la  not  auffldent 
upon  wbicb  to  convict" 

We  confess  that  we  are  not  aitirely  dear 
i^ardlng  tbe  precise  point  which  eonimel 
thus  attempts  to  ai^  as  the  ground  oi  his 
ol>]ectIon  to  the  Instmctton.  It  he  means 
to  contend  that  the  court  should  have  stated 
It  as  a  general  proportion  to  the  Jury  that 
erldeuce  offered  for  thft  purpose  <^  corrob- 
oratlDg  the  testimony  of  an  acccnnplioe  can 
never  be  sufficient  to  Jnstl^  a  c«iTictl<»i, 
the  obTlous  reply  Is  that  there  Is  no  l^al 
ground  or  reason  upon  which  sudi  a  proposi- 
tion may  be  supported.  That  evldoice  cor- 
roborative of  the  testimony  of  an  accomplice 
might  be  sufficient  to  justify  a  conviction, 
there  can  be  no  possible  doubt,  and  no  bet- 
ter lllnstratloa  of  this  proposition  can  be 
found  than  In  the  present  case.  The  instruc- 
tion clearly  and  correctly  states  the  rule  as 
to  the  quantum  of  proof  essential  to  tbe  cor- 
roborati(Mi  of  an  accomplice,  and  plainly  told 
the  Jury,  In  effect,  that,  while  corrobora- 
tire  evidence  need  not  and  might  not,  when 
taken  alone,  be  snfflctmt  to  warrant  the  con- 
vlctloo  of  a  person  charged  with  crime,  it 
would  meet  the  test  as  corroborative  proof  If 
It  merely  tended  to  connect  the  defendant 
with  the  commission  of  the  offense.  This  In- 
volved an  accurate  statement  ot  the  rule  as 
the  Legislature  has  written  It 

[4]  The  court  refused  to  adopjt  and  read 
to  the  Jury  a  number  of  instrnctlons  proposed 
by  the  defendants,  and  it  Is  instated  that  in 
Its  action  in  so  doing  It  erred  to  the  serious 
detriment  of  the  defendants'  rights  at  the  trl- 
aL  One  or  two  only  of  the  assignments  un* 
der  this  head  merit  special  attention. 

[I]  The  following  is  one  of  the  refused  in- 
structions preferred  by  the  accused: 

"The  jur;  are  instructed  that  a  defendant  Id 
an;  criminal  case  is  a  competent  witness  on  his 
own  behalf,  and  the  fact  that  he  is  a  defendant 
is  not  of  itself  sufficient  to  impeach  or  discredit 
his  testimony,  thouf;h  the  jury  are  entitled  to 
take  into  consideration  bis  interest  in  ttte  event 
ot  tbe  prosecutioD  in  determining  his  credibil- 
ity." 

Tbe  inatroctlon  was  wholly  Inapplicable  to 
the  case,  Inasmach  as  nether  of  the  defend- 
ants on  trial  was  called  to  testify.  Moreover, 
the  Instruction,  If  pertinent  would  be  sub- 
ject to  the  objection  that  It  singles  out  tbe 
testimony  of  a  partlcnlar  witness,  and  in- 
structions which  purport  to  state  tbe  tests 
or  rules  by  wbicb  the  credibility  of  witnesses 
or  the  weight  of  evidence  is  to  be  determined 
should  be  made  applicable,  not  to  a  single 
witness  or  his  testimony  only,  but  to  all  the 
witnesses  or  all  the  testimony. 

L6]  Tbe  defendants  requested  an  instruc- 
tion, declaring  that  the  witness  W.  A.  Scott 
one  of  the  defendants,  was  an  accomplice  and 
the  court  denied  the  request  We  perceive  in 
the  court's  refusal  to  so  instruct  the  jury  no 
prejudicial  error.   It  Is  true  that  it  was  es- 


tabUsbed  beyond  controversy  that  Scott  was 
an  accomplice.  If  the  crime  diarged  was  com- 
mitted as  be  declared  It  to  have  been;  still, 
the  oonrt  clearly  exiAalned  to  ttie  jury  who 
an  ac«Hnpllce  In  crime  is  ondw  cm  law, 
and  with  equal  dwtmww  stated  that  the 
Blunfealla  could  not  legally  be  eonvteted  npaa 
the  uncorroborated  testimony  of  in  accom- 
plice. 

17}  We  have  now  considered  all  the  objeo> 
aims  to  the  actUm  of  tbe  trial  court  in  disal- 
lowing Instructions  proposed  by  the  accused 
which  we  think  deaesre  spedal  notice.  It  is 
suffident  to  say  of  the  other  butructlfms  so 
pn^osed  and  rejected  which  were  pertlnoit 
to  the  Issues  of  tb»  case  that  Uiey  Invfdved 
the  statement  of  principles  which  tbe  eonrt 
In  clear  language,  announced  to  the  jury  In 
its  charge.  And,  In  tbls  connection.  It  Is  to 
be  said  that  the  charge  of  the  court  contain- 
ed a  full  and  correct  statement  ot  every  rule 
or  principle  of  law  ai^liaible  to  the  lasoes  or 
vital  fftcts  developed  by  the  proofs. 

The  appellants  aivear  to  have  been  accord- 
ed a  fair  and  impartial  trial,  the  verdict 
seems  to  be  supported  by  ample  evidence, 
and  the  record  is  firee  from  prcjudldal  error. 

The  Judgment  and  the  OTder  are  therefore 
affirmed. 

We  concur:  CHIPUAN,  P.  J.;  BUB- 
NETT.  J. 


(U  Ckl.  App.  m 
JONES  V.  MATDEN.    (Ctv.  1550.) 
(District  Conrt  of  Appeal,  Tbird  District  Gali- 
fomia.    Nov.  9,  1916.) 

1.  CoBPOBATions  «=>306  —  Contracts  —  Pa*. 

TIES— QUXSTION  FOR  JUBT. 
In  an  action  against  an  individual  defend- 
ant for  breach  of  a  written  contract  where  the 
body  of  the  contract  referred  to  defendant  as  a 
party  thereto,  but  it  was  signed  in  the  name  of 
a  corporation  by  defendant  and  tbe  evidence 
showed  that  plaintiff  at  all  times  dealt  with 
defendant  personally,  and  that  d^endant  bad 
never  stated  that  any  other  person  had  any  in- 
terest in  the  contract  and  had  personally  offered 
to  pay  plaintiff  part  of  tbe  amount  du^  stating 
tbat  if  plaintiff  did  not  accept  be  would  beat 
him  out  of  all  of  it,  it  was  a  question  for  the 
jury  whether  the  contract  was  made  with  de- 
fendant personally  or  with  the  corporation^  and 
it  was  error  to  grant  a  nonsuit  agunst  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Gorporationik 
Cent  Dig:  St  1457,  14S8;  Dec.  Dig.  «=>306.] 

2.  Tbiai.  «s»165— NoKStm^MoTioif— Effbct 
AS  ADinssioif. 

A  motion  for  nonsuit  admits  the  truth  of 
plaintiff's  evidence,  and  every  inference  of  fact 
that  can  be  legitimately  drawn  therefrom,  inter- 
preting the  evidence  moat  strongly  against  tbe 
defendant,  where  it  Is  fairly  susceptible  of  two 
constructions. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent 
Dig.  SI  373,  374;  Dec  Dig.  «=5l65.] 

Appeal  from  Superior  Court.  Sacramento 
County;  Peter  J.  Shields,  Judge. 

Action  by  J.  O.  Jones  against  J.  L.  May- 
den.  Judgment  for  defendant  on  nonsuit 
and  plaintiff  appeals.  Beversed. 
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F.  H.  Johnson,  of  Sacramento,  Ghas.  W. 
Gillespie,  and  John  R.  Cronin,  of  Stockton, 
for  appellant  Johnson  &  T^miiyin,  of  Sacra< 
mento,  for  respondent 

CHIP&CAN,  P.  J.  This  Is  an  action  for 
the  recovery  of  the  balance  due  on  a  condl- 
tlooal  contract  of  sale  of  an  Ice  machine.  At 
the  close  of  plaintiff's  evidence  the  court 
granted  a  motion  for  nonsuit  and  entered 
Judgment  for  defendant  Plaintiff  aiq^eals 
from  the  judgment. 

The  contract  Is  pleaded,  in  htec  verba,  and 
its  opening  paragraph  reads  as  follows: 

"It  is  agreed,  between  J.  C-  Jones,  the  vendor, 
hereinafter  called  vendor  and  J.  L.  Marden.  the 
vradee,  hereinafter  called  Tendee,  as  follows: 
Said  vendor  has  agreed  to  sell,  and  said  vendee 
has  agreed  to  boy  the  following  property,  to  wit: 
One  ice  machine  known  as  the  Polar  Wave  Ice 
Madiine,  aod  egaipmeot  for  the  same  as  fol- 
lows" (description  of  sundry  parts). 

Then  follow  the  payments  to  be  made  and 
the  various  conditions  and  throughout  the 
contract  defendant  Mayden  is  referred  to  as 
the  only  vendee.  The  attesting  clause  Is  as 
follows: 

"In  witness  whereof  the  vendor  and  vendee 
have  caused  tbeir  names  to  be  subscribed  hereto 
<m  the  day  and  year  first  above  written. 

"J.  C.  Jones.  Vendor, 
"Sutter  Candy  Co.,  Vendee, 
"Per  J.  L.  Mayden.- 

It  is  alleged  In  the  complaint  that  on  the 
14th  day  of  June,  1915,  the  said  defendant, 
Mayden,  made,  executed,  and  delivered  to 
the  plaintiff  "the  foregoing  Instrument  In 
wrltlne,"  that  'plaintiff  Installed  the  said 
madilne  and  apparatus  describCHl  in  said 
contract  on  the  premises  <jt  said  defendant 
and  tihat  defendant  fidled,  n^lected,  and  re- 
vised to  pay"  the  price  therein  agreed  to  be 
paid,  except  the  sum  cf  950.00,  vrhlch  defend- 
ant paid  plalnttflL  It  Is  alleged  that  the 
name  "Sutter  Candy  Oo."  signed  by  the  de- 
fondant  to  the  said  contract  "was  and  Is  a 
fictitious  name,  under  which  defendant  J-  L. 
Mayden,  was,  during  all  the  times  herein  men- 
tioned, and  is  now,  doing  business,  and  that 
said  defendant  J.  1^  Mayden,  Is  now  and 
was  duilng  all  the  times  herein  mentioned, 
the  sole  and  only  owner  of  the  said  'Sutter 
Candy  Co.,'  and  the  only  person  interested  In 
any  way  In  the  business  of  said  'Sutter  Can- 
dy Co.,'  or  the  carrying  on  of  the  same,  or 
in  the  said  contract"  -  A  general  and  spedal 
demurrer  was  overmled,  and  defendant  an- 
swered; denied  that  he  executed  the  said 
agreement;  denied  that  the  plaintiff  Install- 
ed said  machine  on  the  premises  of  defend- 
ant or  that  he  refused  to  pay  the  sum  de- 
manded, and  all^d  that  he  Is  not  Indebted 
to  plaintiff  tmder  said  contract;  denied  that 
there  is  now  dne  and  owing  plaintiff  from 
defendant  on  said  contract,  or  at  ail,  the  sum 
of  $535  or  any  other  sum ;  denied  that  the 
name  "Sutter  Candy  Co.,"  signed  by  defend- 
ant to  said  contract  "was  and  is  a  fictitious 
name  under  which  the  said  defendant,  J.  L, 


Mayden,  was,  during  all  the  times  mentioned 
or  any  other  time  or  at  all,  or  Is  now,  doing 
business" ;  denied  that  defendant  Is  the  sole 
owner  of  said  candy  company,  and  Is  the  only 
person  interested  In  its  said  business,  "and 
denies  that  the  said  defendant  Is  the  only 
person  Interested  In  said  contract";  alleged 
that  said  candy  company  "now  Is,  and  for 
some  time  past,  has  been,  and  at  all  the  times 
mentioned  In  the  complaint  has  been,  a  cor- 
poration organized  under  the  laws  of  the 
state  of  California."  The  answer  does  not 
allege  that  said  Sutter  Candy  Company  has 
any  Interest  in  said  business  or  said  con- 
tract; the  averment  is  that  defendant  is  not 
the  only  person  Interested  in  said  contract. 

Plaintiff  testified  that  he  Installed  the  ma- 
chine as  called  for  in  the  contract  at  1011  K 
street  Sacramento^  where  defendant  waa 
doing  business,  and  that  the  machine  was 
used  In  connection  with  the  business,  and 
that  defendant  paid  $60  the  first  payment; 
that  no  other  payments  wer«  made. 

The  contract  waa  introduced  in  evidence 
and  plaintiff  testified  that  defoadant  sign- 
ed it  A  motion  was  made  for  a  nonsuit, 
pending  which  the  following  testimony  was 
taken: 

"The  Court:  Mr.  Jones  (plaintiff),  yon  may 
take  the  stand.  I  want  to  ask  some  guestiona 
about  this.  Q.  You  came  up  bere  soliciting 
business,  didn't  yon?  A.  Yes,  sir.  Q.  How  did 
you  come  first  to  meet  Mr.  Mayden?  A  I  heard 
be  wanted  a  machine.  Q.  And  you  went  to  that 
place,  1009  E  street?  A.  Yes,  sir.  Q.  And 
interviewed  him?  A  No.  I  asked  the  soda  wa- 
ter mixer  what  the  owner's  name  was,  and  he 
told  me.  Be  said  I  could  come  in,  and  I  went 
in  and  looked  the  place  over  and  came  back.  I 
told  him  I  would  make  out  a  contract'  so  I 
made  out  the  contract  at  home  and  brought  it 
up  to  him  to  sign,  and  be  said  be  could  not  sign 
this  then,  but  I  could  come  back  after  a  while, 
that  he  had  to  see  a  lawyer  first.  That  was  2 
o'clock  in  the  afternoon,  and  I  came  back  at  4: 
be  said  he  bad  not  seen  the  lawyer  yet,  and 
asked  if  I  could  come  back  at  7.  I  said  yes. 
So  I  came  hack  at  7  o'dock  at  night,  and  he 
signed  the  contract  said  that  he  had  seen  his 
lawyer,  and  that  the  contract  was  good  without 
the  notes.  That  is  the  reason  I  never  got  the 
notes.  Q.  Did  he  say  anything  to  yon  about 
any  associates  in  the  business?  A.  No,  sir; 
never  mentioned  anything  at  all.  Q.  When  he 
came  to  sign  it.  'Sutter  Candy  Co.'  did  yoo 
make  any  comment  on  that  or  ask  him  if  that 
was  his  own  name?  A.  I  ne*er  paid  much  atten- 
tion to  it  I  seen  it  was  the  Sutter  Candy  (Com- 
pany, and  his  name  was  at  the  bottom  of  It 
I  never  asked  bim  any  questions  about  a  com- 
pany. Q.  In  negotiating  with  him,  did  yon  ad- 
dress him  exclusively?  A  Tea,  sir;  I  made  the 
contract  with  bim.  Q.  And  be  said  nothing 
about  any  associates?  A  No,  sir.  l^e  con- 
tract was  made  out  on  top.  Q.  He  did  not  say 
that  the  company  would  accept?  A  He  said  he 
would  accept  He  never  mentioned  the  company 
to  me  whatever.  Q.  And  all  his  talk  was  in  the 
first  person,  was  it?   A.  Yes,  sir. 

"Mr.  P.  H.  Johnson:  Q.  Mr.  Jones,  did  yon 
go  to  the  place  of  business  of  Mr.  Mayden  and 
try  to  collect  this  money  afterwards?  A.  Yes, 
sir.  Q,  What  happened  at  that  time?  A 
When  the  machine  was  installed,  he  gave  me 
$50,  and  said  give  him  ten  days  more  to  see  how 
the  machine  would  run.  Q.  iMd  yon  go  to  his 
place  of  business  to  coUect  any  money?  A  Yes, 
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tir.  Q.  Did  he  offer  yon  any  money?  A.  He 
offered  me  {300  at  that  time.  Q.  Tell  the  court 
jUBt  what  Mr.  Mayden  said  at  that  time.  A. 
Mr,  Mayden  said  the  machine  did  not  do  what 
he  thought  it  would  do,  and  he  didn't  think  he 
ouxht  to  pay  the  bill,  and  I  said :  'Well,  I 
didn't  raarantee  the  cabinet  at  all,  but  I  will 
put  in  more  pipe  and  do  my  ahare.'  I  sold  it 
to  him  pretty  near  at  what  it  cost  me,  but  I 
wanted  it  to  be  satisfactory  to  him,  the  first 
one  I  had  in  thia  town,  so  I  got  some  more 
pipe,  and  after  it  was  over,  I  come  to  see  him 
again,  and  he  offered  me  $300  and  told  me  that 
was  all  he  would  pay  me,  and  if  I  took  it  to 
court,  he  would  beat  me  out  of  all  of  it  Q.  Did 
be  say  he  would  or  the  company?  A.  He  would. 
Q.  Did  be  lay  the  money  down  there,  $300?  A. 
Yes,  sir.  Q.  And  he  said  if  you  did  not  take 
that,  he  would  beat  you  out  of  aU  of  it?  A. 
Beat  me  out  of  all  of  it  So  I  went  to  Stockton 
and  hired  an  attorney. 

"The  Court:  la  that  all,  Mr.  Johnwm?  Mr.  P. 
H.  Johnson:  That  ia  alL" 

Thereupon^  tbe  court  took  the  motion  un- 
der adTisement.  and  sabseque&tly  granted  It 
and  entered  Judgment  for  defendant. 

fl]  The  agreement  states  that: 

"It  is  agreed,  between  J.  C.  Jones,  the  vendor, 
hereinafter  called  the  rendor,  and  J.  L.  Mayden, 
the  vendee,  hereinafter  called  the  vendee,"  that 
"said  vendor  has  agreed  to  sell,  and  said  vendee 
baa  agreed  to  buy"  the  property  in  question. 

No  mention  Is  made  of  tbe  Sutter  Candy 
Company  in  the  agreement,  and  this  name 
appears  only  In  connection  with  defendant's 
signature.  The  testimony  of  plaintiff,  which 
we  must,  under  the  rule,  accept  as  true, 
shows  that  plaintiff  was  dealing  with  defend- 
ant personally,  and  not  with  the  Candy  Com- 
pany; that  defendant  personally  made  the 
first  payment  and  personally  offered  a  cer- 
tain sum  less  than  that  due  under  the  con- 
tract, and  personally  stated,  unless  accepted, 
he  would  beat  plaintiff  out  of  ell  of  it  in  the 
court  He  at  no  time  after  signing  the  con- 
tract claimed  that  It  was  signed  by  him  for 
the  candy  company,  or  that  the  candy  com- 
pany was  the  person  for  plaintiff  to  look  to. 
In  hla  answer  defendant  evasively  stated 
that  "he  was  not  the  only  person  Interested," 
but  did  not  state  who  w&s  the  Interested 
party. 

[2]  The  motion  for  nonsuit  admits  the 
truth  of  plalntlfTs  evidence,  and  every  in- 
ference of  fact  that  can  he  legitimately 
drawn  therefrom,  ^and  upon  which  motion  the 
evidence  should  be  interpreted  most  strongly 
against  the  defendant.  Where  the  evidence 
is  foirly  susceptible  of  two  constructlona  or 
If  any  of  several  inference  may  reasonably 
be  made,  the  court  must  take  the  view  most 
ftvorable  to  the  party  opposing  tbe  motion. 
O'Connor  v.  Mennie,  168  CaL  217,  146  Pac. 
674;  Boyle  v.  Coast  Imp.  Co.,  27  CaL  App. 
714.  161  Pac.  26. 

Ttie  learned  trial  judge  seems  to  have  at- 
tached undue  rigniacance  to  tbe  signature  of 
the  vendee  and  to  have  given  too  little  beed 
to  the  rule  we  have  just  stated.  If  we  were 
to  look  atone  to  tbe  contract,  the  opening 
paragraph  can  more  safely  be  taken  as  show- 


ing tbe  intention  of  tbe  parties  Iban  fbe  man- 
ner in  which  tbe  defendant  signed  tbe  con- 
tract Besides,  we  have  the  uncontradicted 
testimony  of  the  plaintiff  that  the  contract 
was  made  between  himself  and  defendant 
and  no  other  person,  and  that  be  was  deal- 
ing directly  with  defendant  The  payment 
made  by  defendant  and  bis  offer  to  settle  on 
a  certain  basis  and  his  failure  at  any  time 
to  claim  that  he  was  not  personally  liable, 
all  goes  to  show  that  there  was  ample  evi- 
dence from  which  an  Inference  might  legiti- 
mately have  been,  drawn  by  the  court  that 
this  contract  was  between  plaintiff  and  de- 
fendant. 

Under  such  state  of  the  evldeni^  It  was 
error  to  grant  the  nonsuit 
The  Judgment  Is  reversed. 

We  concur:  BURNETT,  J.;  HAKT,  J. 

(31  c*i.  App.  mi 
PEOPLE]  V.  RENWICK.    (Cr.  512.) 

(District  Ckmrt  of  Appeal,  Second  District  Cali- 
fornia.  Nov.  2, 1916.) 

1.  Cbiuinal  Law  <8=>369(1)— Evidbitcb— Ora- 
EB  CaiUES— Admissibiutt. 

In  a  prosecution  for  robbery,  evidence  that 
on  the  same  night  an  automobile  was  stolen  and 
was  seen  in  the  vicinity  of  the  robbery  in  the 
possession  of  persons  with  whom  accused  was 
alleged  to  have  consorted  on  that  night  was  in- 
admissible; the  case  not  being  one  wherein  the 
prosecution  could  aid  its  proof  of  the  charge  by 
proof  of  previous  commission  <tf  another  crime. 

[Ed.  Note.— Fot  other  cases,  see  Criminal 
Law,  Gent,  Dig,  S  822;  Dec:  Dig.  «=3369(1}.] 

2.  Cbiuinal  Law  «s»1144(12)  —  Appeal  — 
Pbesumz>tioms. 

On  appeal  from  a  conviction  of  robbery, 
where  permission  to  call  back  a  witoeGs  was 
denied,  the  court  must  presume  that  If  the  wit- 
ness had  been  permitted  to  testify,  her  original 
testimony  would  have  been  modified  as  claimed 
by  the  accused  in  bis  request  to  recall  her. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ff  2901,  3029,  80SO;  Dee.  Dig. 

3.  Cbiminal  Law  ^116S(2)— Habhlbbb  Em- 
bob— E  VIDENCE— ADUiaSIBIUTT. 

In  a  prosecution  for  robbery,  where  the  de- 
fense was  an  alibi,  and  another  witness  teatifled 
that  accused  was  not  at  the  boose  at  which  tlie 
witness  making  the  alibi  testified  he  was,  bat 
that  he  had  been  there  previomdy,  refusal  to 
permit  the  accused  to  recall  snch  witness  to 
show  that  she  could  not  ranember  widiin  a 
month  the  time  when  accused  had  been  at  the 
house  was  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Orimlnal 
Law,  Cent  Dig.  SS  8124,  ^4^,  3129-8138; 

Dec.  Dig.  «=:5llC8?2),] 

Appeal  from  Superior  Court  Los  Angles 
County ;  Frank  R.  Willis,  Judge. 

Frank  Renwick  was  convicted  of  robbery, 
and  from  tbe  Judgment  and  order  denyiitf 
motion  for  new  trial,  be  ^weals.  Reversed. 

Guy  Eddie,  of  Los  Ang<dea,  for  aR»ellant 
U.  S.  Webb,  Atty.  Oen.,  and  Robert  U. 

Clarice,  Deputy  Atty.  Gen.,  for  the  People 


4s>For  other  cases  see  same  topic  and  KET-NUMBBR  te  all  Ke7-NumBar*d  DlsesU  and  Indaxai 
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OONKET,  F.  J.  Defendant  was  convicted 
of  the  crime  'of  Tobbez7,  and  now  appeals 
from  the  Jodgmmt  and  from  an  order  deny- 
ing bis  motion  for  a  new  trial.  The  grounds 
ot  appeal  are  that  the  evidence  was  Insuffi- 
cient to  Justify  the  verdict,  and  that  the  court 
erred  In  some  of  Its  rulings  upon  objections 
to  offered  testlmooy. 

At  between  7  and  half  past  7  o'dock  on 
the  evening  of  Fd>raary  28,  1916,  three 
mailed  men  went  into  a  butcher  shop  on 
St^henson  avenue  In  the  dty  of  Los  An- 
geles, no  other  persons  being  present  at  the 
time  except  the  proprietor,  Mrs.  Rosenbusch. 
Ttiey  lodced  Mrs.  Boaenbusch  into  a  refriger- 
atOT,  took  from  the  till  the  money  (about  fS) 
that  was  there,  and  speedily  left  the  place. 
Mrs.  Rosenbusch  testified  to  these  facts,  and 
gav^  some  descr^ttlon  of  the  young  men,  but 
the  description  was  not  sufficient  to  identify 
any  of  them.  According  to  the  testimony  of 
a  police  officer  named  Raymond,  who  had 
been  trailing  and  watching  the  defendant  and 
certain  other  young  men,  one  Bums  came  to 
the  comer  of  Tenth  and  Iios  Angeles  streets 
nt  6:35  p.  m.  in  a  Ford  automobile.  At  that 
place  four  men,  Bill  Shank,  Frank  Shank, 
Fleming,  and  Renwlck,  got  into  the  car  with 
Bums  and  they  drove  east  on  Tenth  street 
According  to  the  testimony  of  Earl  Whitney, 
employed  at  a  garage  on  Stephenson  avenue 
about  600  feet  east  from  the  Rosenbusch 
shop,  a  Ford  automobile  coming  from  the 
east  stopped  near  that  garage  at  between  7 
and  7:15  p.  m.,  where  Renwlck  and  E^ank 
Shank  got  out  of  the  machine  and  walked 
west  toward  the  Rosenbusch  shop,  and  Bums 
was  driving  the  machine.  As  they  walked 
along  Renwlck  signaled  for  the  machine  to 
follow,  and  the  machine  passed  along  in  the 
same  direction.  It  is  in  evidence  that  that 
Is  a  much-frequented  highway,  and  there  Is 
no  evidence  that  these  were  the  only  persons 
who  passed  along  the  street  at  about  the 
same  time. 

Over  objections  made  by  the  defendant, 
4Hie  Gronsky  was  permitted  to  testify  that 
he  was  the  owner  of  a  Ford  mactjine  which 
he  left  at  the  comer  of  Ninth  and  Spring 
streets  at  4  o'clock  that  aftemoon;  that  the 
machine  was  gone  when  he  returned  there  to 
get  it  at  about  8  o'clodi  p.  m.,  and  that  he 
found  it  at  another  place  some  hours  later. 
There  Is  no  evidence  identifying  Gronsky's 
automobile  with  the  one  in  which  the  defend- 
ant was  seen  by  the  other  witnesses,  except 
that  all  three  of  these  witnesses  describe  a 
I'ord  machine  which  was  not  new,  and  each 
witness  states  that  the  isinglass  was  out  of 
the  back  of  the  machine  which  he  saw.  One 
Frank  Richards  testified  that  at  about  a  quar- 
ter after  7  he  passed  along  Stephenson  avenue 
opposite  the  Rosenbusch  shop,  and  his  at- 
tention was  attracted  to  two  men  standing 
alongside  of  a  building  opposite ;  that  one  of 
them  pointed  across  the  street  toward  the 
shop,  wbem  Mra.  Bosenbnsch  was  in  the  act 


of  rolling  up  a  parcel  tar  a  costomer.  He 
testified  that  these  men,  whom  be  afterwards 
saw  at  the  police  station,  were  Bums  and 
Shank,  not  stating  which  one  of  the  Shanks. 
Mrs.  Bosuibnsdi  stated  that  immediately  be- 
fore the  rdUtety  she  had  waited  upon  a  cus- 
tomer, who  had  just  gi»e  out.  Two  of  the 
men  who  n^bed  the  butdier  shop  had  re- 
volvors  and  threatoied  to  shoot  Mrs.  Bosen- 
bus<dk  it  she  made  resistance  It  -was  nwoved 
by  the  testimony  of  police  officers  that  be- 
tween  8  and  half  past  8  (^dodc  the  defi- 
ant and  the  other  mea  who  had  been  In  the 
automobile  at  Tenth  and  Los  Angeles  streets, 
came  In  separate  groups  to  the  apartments 
at  1022  South  HUI  street,  where  the  defend- 
ant and  bis  wife  were  living.  These  men 
were  arrested  separately  when  they  came 
from  the  apartment  boose  at  separate  times 
during  the  course  of  the  evening.  The  fM- 
cers  fonnd  in  the  Renwlck  apartment  two 
revolvers,  three  rifles  and  two  shotguns. 

While  the  evidence  is  sufficient  to  establish 
the  existence  of  suspicious  drcnmstances  con- 
cerning the  defendant,  It  ts  barely,  if  at  all, 
sufficient  to  Justify  the  verdict  that  Renwlck 
participated,  in  the  Rosenbusch  robbery.  As- 
suming it  to  be  legally  sufficient,  the  evi- 
dence of  that  fact  Is  purely  circumstantial, 
and  leaves  the  case  in  that  condition  where 
errors  In  the  admission  or  rejection  of  testt- 
m<Hiy  would  easily  tum  the  scale  and  be 
seriously  prejudicial  to  the  defendant. 

[1]  The  testimony  of  Gronsky  had  no  rela- 
tion to  the  case,  unless  It  was  Introduced  for 
the  purpose  of  showing  that  the  defendant  or 
some  of  his  associates  had  stolen  Gronsky'a 
automobile  and  were  using  a  stolen  automo- 
bile at  the  time  of  the  Boseubusdi  robt)ery. 
The  evidence  was  insufficient  to  establish  that 
fact,  and,  even  If  It  had  been  sufficient  there- 
for, the  evidence  was  not  admissible  for  that 
pnrp<^  In  this  action.  It  was  not  a  case 
wherein  the  prosecution  was  entitled  to  aid 
Its  proof  of  the  charge  on  wlilch  Renwlck 
then  was  being  tried  by  proving  that  he  had 
previously  committed  some  other  crime. 
Nevertheless,  this  would  very  probably  have 
the  effect  of  creating  prejudice  against  the 
defendant  In  the  minds  of  the  Jurors,  and 
render  it  easier  to  obtain  from  them  a  ver- 
dict that  the  defendant  was  guilty  of  the 
robbery  at  the  butcher  shop. 

On  behalf  of  the  defendant,  Edward  Biehl 
and  his  wife,  Frances  Blehl,  testified  that 
Renwlck  and  his  wife,  some  months  before 
the  date  of  this  robbery,  had  occupied  rooms 
in  their  apartment  honse  at  the  comer  of 
Washington  street  and  Maple  avenue;  that 
Renwlck  came  to  that  apartment  house  at 
about  a  quarter  before  7  o'clock  on  the  eve- 
ning of  February  28th  and  made  inquiry  to 
find  out  whether  they  would  again  permit 
him  to  occupy  an  apartment  in  th^r  honse; 
that  Renwlck  remained  there  with  them  un- 
til at  least  as  late  as  half  past  7 :  that  pilw 
to  the  evening  of  February  28th  Renwlck  bad 
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not  been  ther*  alnoe  tbe  latter  part  at  Jano- 
ary.  In  tebnttal  at  this  testimony  the  pros- 
ecntion  introdaced  as  a  witness  Mrs.  Ger- 
trude Gorham,  who  bad  occupied  rooms  in 
tbe  apartment  house  of  the  Blehls  on  Febru- 
ary 2Stb.  She  stated  that  she  saw  Renwlck 
call  at  Mrs.  Blebl's  on  the  morning  of  Feb- 
ruary  28th.  She  also  stated  that  she  saw 
Mr.  and  Mrs.  Blehl  that  erenlns  at  their  sup- 
per between  6  and  7  o'clock,  and  that  at  that 
time  Mrs.  Blehl  told  her  that  Benwlck  had 
been  hack,  there  to  rent  rooms.  Mr.  and 
Mrs.  Blehl  had  testified  that  they  did  not 
have  th^r  dinner  tliat  evKiliig  nntU  a  Quar- 
ter to  8. 

Mrs.  Gorham  waa  the  last  witness  at  the 
trial,  and  her  testimony  seems  to  have  been 
given  at  the  close  of  the  day,  and  the  last 
thing  occurring  before  adjourning  was  the 
district  attorney's  statement,  "We  rest"  On 
tbe  opening  of  court  the  next  morning  de- 
fendant's counsel  requested  that  he  be  per- 
mitted to  call  back  Mrs.  Gorham  In  surre- 
bnttaL  The  court  req;Kauled: 

"I  will  not  open  the  case  for  any  more  evi- 
dence." 

Defendant's  attorney  replied: 

"T  did  not  close  last  night,  your  honor;  I 
didn't  rest  my  case,  and  I  have  positive  ioforma- 
tion  that  tbe  jury  ought  to  bear  from  this  wit- 
ness, Mrs.  Gorham,  that  she  doea  not  know 
within  a  month's  time  of  tbe  2Sth  whether  the 
defendant  Renwick  was  at  the  bouse  there,  and 
she  will  80  testify  if  I  put  her  ou  the  stand." 

[2,  t]  Tbe  conrt  again  refused  the  request, 
and  no  further  evidence  was  introduced.  It 
can  easily  be  sem  that  If  the  testimony  of 
the  witnesses  Blehl  was  true,  the  defendant 
oonid  not  be  guilty  In  this  case.  Tbe  testl- 
maoy  of  Mrs.  Gorham  famished  the  <mly  evi- 
dence directly  oontoadlcUng  those  two  wit- 
nesses. It  may  have  been  the  turning  point 
In  the  case,  and  may  have  been  the  conttol- 
ling  reason  why  the  jury  determined  that  tbe 
defftndantfs  alibi  was  not  proven.  Since  the 
request  to  call  bai^  BIrs.  Gorham  was  denied, 
we  must  assume  that  If  stw  had  been  per- 
mitted to  testify  further,  she  would  have 
modified  her  former  testimony  by  admitting 
that  she  did  not  know,  within  a  moofh's  time 
of  February  28tii.  whether  the  defSendant 
Renwick  was  at  that  house.  If  this  were  so, 
then  the  time  to  which  Mrs.  Oorham  r^er- 
red  ml^t  have  been  on  or  about  tbe  Slst  of 
January,  whldi  was  the  time  when  Mrs. 
Blehl  testified  that  Benwlck  had  been  there 
before.  We  cannot  avoid  tbe  CMiduslon  that 
the  defendant  was  entitled  to  that  additional 
testimony  of  Mrs.  Gorham,  and  that  the  re- 
fusal to  admit  it  was  so  prejudicial  that  the 
error  must  be  held  to  constitute  a  miscar- 
riage of  Justice  by  denying  the  d^endant  an 
important  and  very  substantial  right  in  a 
matter  vital  to  his  defense. 

The  judgment  and  order  are  reversed. 

We  concur:  JAMES.  3. ;  SHAW.  J. 


(31  Cal.  App.  789) 
UDVT  ▼.  HBNDSRSON.   (Olv.  1587.) 

(District  Coart  of  Appeal.  Third  District,  OaU- 
fomia.    Nov.  3,  I&IO.    Bdiearing  Denied 
by  Supreme  Court  Jan.  2,  1917.) 

1.  Lakdlobo  and  Tenant  ^»231(6)— Exb- 

CU-iION  OV  LeaSE^EvIDENCE— SUFFICIEHCT, 
Evidence  held  to  warrant  inference,  of  an 
agreement  for  use  and  occupancy  of  premises, 
made  orally,  and  of  entry  Into  possession  by 
lessee. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Gent  Dig.  fS  8S3.  934;  Dec.  Dig. 

231(6).) 

2.  Landiard  and  Tenant  9=:>2S^4)  —  Faixt 
URB  TO  Fat  Bcnt— Withboloino  Posses- 
sion—Evidence. 

Where  the  tensnt^s  goods  were  at  tbe  time 
of  suit  in  the  premises  and  he  held  the  key  to 
the  building,  a  finding  that  he  was  withholding 
possession  of  the  premises  was  juKtified. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Gent  Dig.  t  1197;  Dee.  Dig.  «=>2S5 
(4).] 

3.  Landiard  and  Tbhaht  «=bKS  —  Acmoir 

,  Fos  PossEsniON— Denial  oe  Bekationship 

— ErFECT~"TBESPAe8EB.  *  * 

Where,  in  an  action  for  rent  and  restitution 
of  the  premises,  the  alleged  tenant  denied  tbe 
relationship,  no  notice  to  quit  is  necessary,  since 
the  tenancy  is  forfeited  by  such  denial  and  the 
teniint  becomes  a  trespasser. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  IS  1189-1192;  Dec  Dig. 
«s>283. 

For  other  definitions,  see  Words  and  Phrases; 
First  and  Second  Series,  TrespasserJ 

Appeal  from  Superior  Court,  San  Joaonin 
County ;  J.  A.  Plnmmer.  Judge. 

Action  by  M.  Levy  against  Oirln  S.  Hender- 
soo.   Judgment  for  plaintiff,  and  defendant 

appeals.  Affirmed. 

A.  H.  Carpenter,  of  Stockton,  for  appellant. 
Gordon  A.  Stewart;  of  Stockton,  tor  respwd- 

ent 

BURNETT,  J.  The  action  was  for  rent 
and  for  restitution  of  premises.  The  oonrt 
found  that  on  or  about  the  2$th  day  of 
tember,  1013,  the  plaintiff  leased  to  defoid- 
ant  the  ground  floor  of  certain  premises  In 
Stockton  known  as  tbe  Aurora  Flour  Mills, 
from  month  to  month,  at  the  rental  of  $15 
per  month,  tmd  that  said  lease  was  not  In 
writing;  **that  by  virtue  of  said  lease  tl» 
defendant  went  into  the  possession  of  said 
floor  space  of  said  premises,  and  continued 
to  occupy  and  hold  the  same  as  the  tenant 
of  the  plalntier  until  the  month  of  July.  1914. 
at  which  time,  by  the  mutual  consent  and 
agreement  of  the  plalntifl  and  defendant,  the 
plaintiff  leased  and  demised  to  the  defendant 
and  the  defendant  leased  from  the  plaintiff, 
the  annex  to  the  Aurora  Flour  Mills,  whidi 
annex  is  a  building  annexed  to  and  forming 
a  part  of  the  Aurora  Flour  Mills  upon  the 
same  rental,  to  wit,  $15  per  month  •  •  * 
and  that  the  said  defendant  ever  since  the 
said  month  of  July,  1914,  and  up  to  the  pres- 
ent time  has  been,  and  he  is  now,  in  the  ex- 
clusive possession  and  occupancy  of  said  an* 
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nex"  as  tenant  of  said  plaintiff  and  "under 
said  agreement"  Then  follows  a  finding  that 
no  part  of  said  rent  has  been  paid,  and  that 
the  amount  owing  is  $405,  and  that  on  or 
about  April  26,  1916,  plaintiff  served  upon 
defendant  a  written  notice  that  be  pay  said 
rent  or  surrender  said  premises,  but  that  de- 
fendant refused  to  do  either,  and  that  be 
"atUl  withholds  from  the  plaintiff  the  posses- 
sion of  said  premises  and  still  refuses  and 
neglects  to  pay  the  plaintiff  said  rent  or  any 
part  thereof  as  well  as  the  accruing  rent." 
Judgment  followed  for  plaintiff  in  accordance 
wtlta  the  prayer  of  bis  complaint. 

There  is  no  merit  In  the  contention  that 
the  evidence  Is  insufficient  to  support  the 
finding  as  to  the  execution  of  the  lease.  Mr. 
X*vy  testified: 

"Mr.  HeadersoQ  asbed  me,  telling  me  i^at  he 
had  to  leave  his  place,  if  I  want  to  rent  bim  the 
Aurora  Flouring  Mill;  I  eaj  I  have  no  objec- 
tion, but  I  will  rent  to  him  on  one  proviso,  that 
t  don't  take  any  risk  regarding  fire,  tlieft,  de- 
struction, and  so  on,  but  be  to  vacate  as  soon  aa 
I  got  a  permanent  tenant  or  sell  the  property; 
juid  he  was  satisfied.  He  said  aU  right  Then 
be  asked  me  what  I  would  charge  him;  I  told 
him  I  will  charge  him  $15  per  month.  I  called 
jny  man,  Mr.  Teny,  and  introduced  him  to  Mr. 
£LenderBon.    Mr.  Terry  had  the  keys,  and  be 

fave  one  of  the  keys  to  Mr.  Henderson,  the 
ey  for  the  front  door  of  the  Aurora  Flour 
imia.'* 

Mr.  Terry  testified: 

"Mr.  Levy  called  me  and  gave  me  an  intro- 
-dsction  to  Mr.  Henderson  and  said:  This  is 
.oar  new  tenant,*  he  mentioned  the  fact,  and  he 
said:  'Mr.  Henderson  was  going  to  take  over 

{art  of  the  mill  to  use  as  bis  part'  *  *  *  So 
took  one  of  the  keys  and  gave  Mr.  Henderson 
one  of  the  keys;  one  of  the  keys  was  supposed 
to  be  in  Mr.  Henderson's  possession  and  I  bad 
-Uiis  other  key  for  tbe  privilege  of  going  in  there 
and  turning  the  water  into  tbe  large  tank  which 
was  there  for  the  pun>ose  of  fire,  and  I  did 
this  every  two  weeks.' 

There  Is  also  testimony  to  the  effect  that 
dn  July,  or  at  least  the  summer  of  1914,  the 
lease,  with  the  consent  of  tbe  appellant,  was 
modified  so  as  to  give  him  the  use  and  occu- 
.pancy  of  the  annex  instead  of  the  main  build- 
ing, on  the  same  terms  as  in  the  original 
agreement  Mr.  Levy  testified  that  there  was 
no  change  In  the  terms  of  the  original  agree- 
meat,  and  Mr.  Terry's  testimony  in  reference 
to  a  conversation  with  Mr.  Henderson  in  tbe 
sommer  of  1914  was: 

"I  went  out  to  Mr.  Henderson's  house  a  cou- 
ple of  times.  I  conldn't  find  him,  so  I  telephon- 
ed out  and  I  met  Mr.  Henderson  at  the  door, 
and  I  told  Mr.  Henderaon  in  a  quiet  way,  Mr. 
Levy  had  requested  us  to  move  the  stuff,  and 
Mr.  Henderson  said  he  would  be  down  in  tbe 
morning.  He  was  to  move  his  stuff  and  dean 
the  place  out   He  moved  it  into  tbe  annex." 

Mr.  Henderson,  the  defendant,  was  asked 
-If  his  equipment  was  moved  at  the  time  be 
received  from  Terry  notice  to  move  it  out  of 
iSie  main  building  Into  the  annex,  and  he  re- 
plied that  It  was  so  moved  under  his  super- 
vision, and  that  he  still  had  his  merchaudlse 
there. 

[11  It  la  certainly  a  fair  Inference  from 
-tlie  fbregoing  that  there  was  an  agremient 


for  the  use  and  occupancy  of  the  premises 
as  claimed  by  plaintiff,  and  tliat  under  said 
contract  defendant  went  Into  said  possession. 
There  is  also  evidence,  which  we  need  not 
set  out  that  defendant's  occupancy  of  said 
annex  was  exclusive,  he  being  in  the  sole 
occupancy  of  tbe  same.  The  theory  of  appel- 
lant, it  may  be  said,  is  that  the  transaction 
constituted  a  bailment,  that  he  never  took 
possesslou  of  tbe  premises,  but  on  the  con* 
trary  delivered  his  goods  to  the  respondent 
and  that  the  latter  from  tbat  time  on  held 
the  goods  In  bis  possession.  We  need  not 
enter  upon  a  consideration  of  tbe  principles 
Involved  In  sucb  bailment  fw  it  Is  sufficient 
to  say  that  conceding  there  Is  some  evidence 
in  support  of  8U<^  theory,  it  la  clear  that  tbe 
findings  of  the  court  to  the  contrary  vere 
entirely  warranted. 

[2]  It  Is  equally  plain  that  the  evidence 
Justified  tbe  finding  tbat  defendant  was  with- 
holding the  possession  of  the  premises  at  tbe 
time  of  the  commoicement  of  tbe  actlm. 
He  still  had  the  key  to  tli9  annex  of  tbe 
building  and  his  goods  were  even,  to  fiw 
time  of  tbe  trial,  within  ttie  premises.  It  Is 
also  undisputed  that  tbe  xeat  w|ui  unpaid. 
Tbe  defendant  himself  so  testified  as  to  bis 
poesesdon  and  tbe  ncmpayment  of  tbe  rent. 

[3]  It  is  objected  by  appellant  that  the 
three-day  notice  was  ineffectual  for  the  rea- 
son tbat  more  than  (me  year  had  elapsed 
since  tbe  defendant  had  been  In  arrears  in 
the  payment  dt  bis  rent  This  position  is 
taken  vlitae  of  section  llffll  of  the  Code 
of  tUvil  Procedure.  W»  deem  it  unnecessary 
to  attempt  elttddaUon  of  tbat  provision,  al- 
though  we  TMiture  tbe  suggestion  It  was 
not  intended  to  protect  a  tenant  fl-om  month 
to  month  In  the  Indefinite  witblioldlng  of  the 
leased  pronlses.  TbB  forbearance  of  tbe 
landlord  for  more  than  a  year  to  press  his 
claim  for  rent  or  to  obtain  possession  would 
surely  not  defeat  bis  action  altogether  in 
a  proceeding  of  this  kind,  but  might  result 
In  the  loss  of  the  rent  accruing  In  the  period 
antedating  the  12  months.  But  this  need  not 
be  decided  as  tbe  notice  can  be  entirely  dis- 
regarded. This  follows  from  the  considera- 
tion that  the  relation  of  landlord  and  tenant 
was  denied  by  defendant  and  hraice  no  such 
notice  was  required.  The  principle  applies 
that  was  announced  in  Oox  v.  Dtfmas,  99 
Cal.  121.   Therein  It  was  said : 

"When  tbe  time  has  come  for  tbe  doing  of  an 
act  which  it  is  the  duty  of  the  defendant  to  do 
unconditionally,  no  demand  other  than  tbe  suit 
itself  is  necessan;  nor  la  a  demand  before  suit 
required  where  it  appears  that  it  would  have 
been  unavailing,  and  would  not  have  changed 
tbe  tights  and  reladons  of  the  parties,  or  where 
the  answer  denies  the  relation  on  which  the 
action  is  founded,  although  a  demand  and  refus- 
al would  otherwise  be  a  condition  precedent  to 
the  right  of  the  plaintiff  to  "*i«iT>taln  tbe  action." 

Moreover,  It  has  been  expressly  held  in 
this  state  that  notice  Is  waived  by  a  denial 
of  the  relation  of  landlord  and  tenant  By 
Budi  denial  the  tenancy  is.  In  fact,  f orCdted, 
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and  the  tenant  becomes  a  treq;>asser.  Smith 
V.  Ogg  Shaw,  16  Cal.  88;  Dodge  v,  Walley, 
22  Cel.  225,  83  Am.  Dec.  61 ;  BoltOD  T.  Lan- 
ders (No.  1)  27  CaL  104 ;  Simpson  v.  Apple- 
gate,  75  Cal.  345,  17  Pac.  237. 

think  the  Judgment  Is  Just  and  legal, 
and  It  la  therefore  affirmed. 

We  concur:  CHIPMAN.  P.  J.;  HART,  J. 

dx  c«.  App.  4)  . 

THOMPSON  T.  SCHOLL.   (Civ.  2013.) 
(piatrict  Court  of  Appeal,  Second  District,  Cali- 
fornia. Not.  8, 1016.) 
Bbokebs  4s^^-Salb  or  Lahd— Authositt 

— GONVKTANCB  TO  PUBOBASBB. 

A  written  instrument,  auchoriziDg  an  agent 
to  sell  certain  property  at  tbe  price  and  on  the 
terms  mentioned  and  to  receive  any  deposit 
made  on  tbe  purchase  price,  the  authority  to 
be  exclusive  and  to  continue  30  days  and  until 
notice  of  revocaticm.  authorizes  tbe  agent  only 
to  procure  a  purchaser  to  whom  tbe  owner  may 
make  the  Bale,  not  to  enter  into  a  contract  for 
tbe  sale,  so  tbat  tbe  purchaser  is  not  entitled 
to  spef^c  performance  of  a  contract  of  sale 
made  by  tbe  agent. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  S  136;  Dec.  Dig.  4=:394.] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Eugene  P.  McDanlel,  Judge. 

Suit  by  W,  B.  Thompson  against  Mrs.  Bes- 
sie Lw  SchoU  for  spectflc  performance.  Judg- 
ment for  tbe  plaintiCT,  and  defendant  appeals. 
Reversed. 

Kendrlck  ft  Aidls,  of  Los  Angeles,  for  ap- 
pellant Haas  ft  Dnimigan,  of  Loa  Angeles, 
for  rapondent 

OONBEY,  P.  J.  In  thU  action  plaintiff 
seeks  to  obtain  a  decree  enforcing  specific 
performance  of  an  alleged  contract  for  the 
sale  of  real  property.  The  defendant  Bessie 
ti.  Scholl  appeals  from  the  Judgment  and 
from  an  order  denying  her  motion  for  a  new 
trlaL 

The  complaint  alleged  ownership  by  the  de- 
fendant of  the  land  described  therein :  that 
on  August  26,  1912,  she  appointed  one  I.  0. 
Butler  as  her  agent  to  sell  said  property,  tbe 
authorization  being  In  writing  as  follows: 
"Los  Angeles,  Calif.,  Aug.  26th.  1012. 

"I  hereby  authorize  I.  C.  Butler  to  sell  for 
me,  at  the  price  and  on  the  terms  below  men* 
tiooed,  the  following  described  property,  and  to 
receive  and  receipt  for  any  deposit  made  on  the 
purchase  price  thereof.  This  authority  to  con- 
tinue 30  days  and  until  notice  of  revocation. 
Tbe  commissiou  to  be  above  purchase  price. 
This  is  an  exclusive  agency.  Purchase  price 
to  be  ilOfiOO  cash  or  |6,000  cash  and  $4,500 
secured  by  a  mortgage  on  below  described  prop- 
erty, payable  on  or  before  three  years  from 
date  at  7%.  [Here  follows  description  of  prop- 
erty.]" 

Signed  by  Mrs.  Bessie  Xj.  Scholl. 

It  is  further  allied  that  within  30  days 
thereafter,  and  prior  to  any  revocation  of 
the  authority,  Butler  did,  as  agent  of  the 
defendant  and  on  her  behalf,  sell  to  tbe  plain- 
tiff the  described  property  for  the  sum  ol 


$10,000  to  be  paid  in  cash.  Other  allegatiimfr 
follow,  showing  what  was  done  by  and  be- 
tween Butler  and  SchoU,  and  other  usual 
and  necessary  allegations  of  a  complaint  for 
spedflc  performance.  The  defendant  demur- 
red to  the  complaint  upon  the  ground  tbat  the 
same  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  and  upon  othei 
grounds,  and  the  demurrer  was  overruled. 
After  answer,  the  case  was  tried,  with  re- 
sulting findings  and  Judgment  In  favor  of 
tbe  plaintiff. 

Tbe  complaint  did  not  state  a  cause  of  ac- 
tion. Tbe  authority  given  by  defendant  to 
Butler  did '  not  authorize  him  to  enter  into 
a  contract  of  sale  on  behalf  of  the  defendant. 
The  authorization  extended  no  further  than 
that  the  agent  might  find  a  purchaser  to- 
whom  a  sale  might  be  made  by  Uie  defendant 
at  the  price  named.  It  was  no  more  com- 
prehensive or  effective  as  empowering  the 
agent  to  enter  Into  a  contract  of  sale  than 
was  found  In  the  agent's  appointment  in  Arm- 
strong V.  Lowe,  76  Cal.  616,  18  Pac.  758,. 
where  it  was  held  tbat  the  agent  was  not 
authorized  to  execute  a  contract  to  convey. 
Other  cases  to  like  effect  and  enforcing  the 
same  rule  are:  Duffy  v.  Hobson,  40  CaL 
?44,  6  Am.  Rep.  617;  Stemler  v.  Bass,  151 
Cal.  701,  96  Pac.  800;  Salter  v.  Ives,  171  Cal. 
790,  155  Pac  84 ;  Church  v.  ColUna,  18  Cal. 
App.  748,  124  Paa  652.  The  authority  given 
In  the  present  case  (Offered  in  essenttal 
particulars  from  the  agency  appointments^ 
discussed  In  Rutenberg  v.  Main,  47  Cal.  219, 
and  Bacon  v.  Davis,  9  Cal.  App.  83, 88  Pac.  71. 

In  view  of  the  conclusions  above  stated, 
it  Is  unnecessary  to  discuss  other  pri^msi- 
tions  relied  upon  by  the  appellant,  which 
include,  among  other  things,  tbe  contention 
tbat  the  agent  did  not  enter  into  any  suffi- 
cient written  agreement  with  the  plaintiff 
on  behalf  of  the  defendant,  even  If  the  agent 
had  been  authorized  to  make  a  contract  ot 
sal& 

^The  Judgment  and  order  are  reversed. 
We  concur:  JAMBS,  J.;  SHAW,  J. 


m  Cal.  App. 
VICTORS  T.  EEI^BnC.  County  Treasurer. 

(Civ.  1586.) 

(District  Court  of  Appeal.  I^drd  District,  CaU- 
fomia.    Nov.  4.  1916.) 

WiTnESSSS  «=>31  —  LiABiLmES— Witness' 
Fees. 

Under  Pol.  Code,  S  4307,  mskhig  expenaee- 
incurrpd  by  tbe  district  attomey  oonnty  charg- 
es, and  section  4041,  subd.  12,  antfaoming  tlw- 
board  of  supervisors  to  allow  coanty  accounts, 
claim  for  expert  witness  fees  allowed  by  the 
district  attomey  ond  board  of  supervisors 'is- 
a  valid  claim  against  tbe  county,  attbouch  ez- 
ceeding  tbe  usual  witness  fees  prescribed  by< 
Pol.  Code,  i  4300g.  and  Pen.  Code.  S  1329. 
[Ed.  Note.— For  other  cases,  see  WitnesRes,. 
Vnt.  IHg.  i  71;  Dec.  Dig.  ^31.] 
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Appeal  from  Superior  Court,  Plumas  Coun- 
ty;  J.  O.  Moncur,  Judfie. 

Action  by  Emeet  A.  Victors  against  E.  C. 
Kelmy,  County  Treasurer  of  the  County  of 
Plumaa  Jud^nent  for  plaintiff,  and  defend- 
ant aflpeaia.  AffirmedL 

L.  K.  Peter  and  Ia  H.  Etughes,  botb  of 
<2uin(7i  for  appellant   F.  L.  Berry,  of  San 
I'ranclseo,  for  respondent, 
t 

CmPl£AN,  P.  J.  Mandate.  Petitioner  is 
■a  resident  of  tbe  city  and  county  of  San 
Francisco,  a  physician  and  8Urge<Hi  of  many 
ywn'  practice.  The  nature  of  the  action 
3iifliciently  appears  from  the  following 
Andtngs: 

"YI.  Hut  in  the  determination  of  the  said 
cause  'People  of  the  State  of  California  t.  Frank 

S.  Cook,*  and  in  preparing  Baid  cause  for  trial 
in  behalf  of  tbe  plaintifC  therein,  it  became  ma- 
>terial  and  important  to  said  plaintifC  that  certain 
experimental  teats  be  made  to  determine  wheth- 
er or  not  certain  specimens  were  or  were  oot  hu- 
man blood  stains ;  that  the  said  district  attorney 
■ot  tbe  said  county  of  Plumas  duly  engaged  and 
■duly  employed  and  subpoenaed  the  petitioner 
herein  to  make  said  experimental  tests  upon  cer- 
tain specimeuB  then  and  there  submitted  to  him 
.prior  to  the  trial  of  said  action  and  for  tbe  pur- 
pose above  stated,  and  in  anticiiMttion  of  calliQg 
tbe  said  petitioner  as  an  ei^ert  witness  at  tbe 
trial  of  said  cause  to  testify  as  to  the  results 
■of  said  experimental  testa;  that  tbe  petitioner 
herein  did  make  said  experimental  tests  upon 
certain  specimens  duly  submitted  to  him  and  in 
•purenance  of  his  employment  as  aforesaid  for  the 
j>urpo8e  of  preparing  as  a  witness  in  the  trial  of 
the  said  cause,  and  was  duly  and  regularly  sub- 
-wenaed  therefor  at  the  city  and  county  of  San 
Francisco,  state  of  CaUfomla,  to  attend,  and 
did  anend,  npmi  the  trial  of  said  cause  in  the 
-city  of  Quincy,  county  of  Plumas,  on  the  10th 
and  lltb  da^s  of  February,  1915,  and  was  tlien 
and  there  duly  called  as  a  witness  in  said  cauae, 
and  testified  as  an  expert  witness  tliereat  for 
■ttie  purpose  of  testi^ing  to  the  result  of  said 
experimcDtal  tests  above  referred  to.  and  bis 
said  testimony  then  and  there  became  a  part  of 
the  record  of  the  trial  and  proceedings  of  said 
.action. 

"VII.  That  thereafter,  to  wit,  on  February 
11,  1915,  tbe  petitioner  herein  filed  and  pre- 
setted in  due  form  to  tbe  board  of  supervisors 
-of  Plumas  county  liis  bill,  claim,  and  demand 
for  payment  of  bis  services  rendered  as  referred 
to  above  for  tbe  making  of  said  experimental 
test  recited  therein  and  above  referred  to,  and 
for  testifying  in  relation  as  set  forth  and  re- 
^ferred  to  above  and  for  his  necessary  expenses 
incurred  in  attending  said  trial;  said  bill,  de- 
•mand,  and  claim  were  filed  in  due  form  with 
the  board  of  supervisors  of  said  Plumas  coun- 
ty on  tbe  11th  day  of  February,  1916;  that 
said  board  of  supervisors  received  said  daim 
and  demand,  fuUy  and  duly  considered  the  same, 
and  duly  acted  thereon  and  approved  tbe  same, 
and  allowed  the  same,  and  ordered  the  said 
.claim  be  duly  paid  to  the  petitioner  herein,  and 
that  the  auditor  of  said  Plumas  county  issue  his 
warrant  forthwith  for  the  payment  of  said 
-claim  from  the  general  fand  of  the  treasury  of 
said  county ;  that  thereupon  said  bill  and  de- 
mand was  duly  audited  by  said  auditor  of  said 
-tMon^  of  Plumas,  was  duly  allowed,  and  issued 
his  warrant  upon  tbe  said  treasurer  of  said 
-oonnty  of  Plumas  on  the  2d  day  of  March,  1916. 

Sayable  to  the  petitioner  for  Qie  sum  of  $272.- 
0  in  iiayment  of  said  claim,  demand,  and  bill, 
and  said  warrant  provided  that  said  payment 
should  be  made  from  the  general  fund  of  the 
treasury  of  said  county;  and  that  said  tdll, 
•daim,  and  demand  was  m  the  form  and  as  set 


■forth  and  alleged  in  the  first  amended  t>etition 
herein  and  as  set  forth  and  appended  thereto 
in  a  copy  thereof  and  marked  as  Exhibit  A  and 
made  a  part  of  said  first  amwded  petitioa 

herein. 

"VIII.  That  immediately  subsequent  to  March 
2,  1915,  and  prior  to  the  filing  of  the  petition 
herein,  the  petitioner  duly  presented  said  claim 
and  demand  as  allowed  and  as  set  forth  above, 
and  in  the  form  alleged  herein,  to  the  said 
treasurer  of  said  Plumas  connty  at  the  office  of 
said  treasurer  during  the  badness  hours  there* 
ot  and  that  said  treasurer  refused  to  pay  the 
same,  and  still  continues  to  refuse  to  pay  tbe 
same,  and  offered  as  a  reason  for  said  refusal 
that  the  item  in  said  (daim  designated  'Febru* 
ary  10-11,  one  and  one-half  days*  service  as 
witness,  $160.00,'  was  and  is  ille^l,  and  does 
not  and  did  not  constitute  a  legal  cnai^  against 
tiie  said  county  of  Plumas.    •    •  • 

"X.  Tliat  there  was  and  is  at  all  of  tbe 
times  mentioned  in  said  i>etition  sufficient  mon- 
ey in  the  bands  of  the  county  treasurer,  county 
of  Plumas,  state  of  California,  in  the  proper 
fund  in  the  hand  of  said  treasurer  wLQi  wUdt 
to  i>ay  said  demand." 

No  Objection  Is  made  to  tlu  form  of  ttie 
claim.  The  items  were: 

"Date.  Items,  Amount. 

Jan.  19  Bxamination  and  experi- 
mental tests  of  four 
specimens  for  the  pur- 
pose of  determining  as 
to  whether  tbe  same 
were  human  blood....  $100.00 

Feb.  lO-U  IH  days'  service  as  wit- 
ness $150.00  and  ex- 
penses to  Quincy,  as  a 
witness  and  return, 
$22^    17Z20 


$272.20" 


Indorsed  as  follows: 

"Oxxwnditores  authorised  and  approved  by  me, 
"M.  O,  Kerr,  DisL  Atty." 

"Examined.  A  legal  chane. 

C.  Kerr,  Dist.  Atty. 

"Allowed  by  board  of  superviaors  March  2, 
1915,  for  $272.20,  payable  out  of  the  general 
fund. 

"Countersigned:  H.  J,  Treleaven, 

**CbaIrman  Board  of  Supervisors. 
"Attest:  F.B.  Young, 

—  "Clerk  of  Board  of  Supervisors. 
"Warrant  No.  577.   Allowed  March  2,  1916, 
for  927230,  payable  ont  of  the  general  fund. 

^■F.  R  Young,  County  Auditor.* 

As  coD<d08ions  of  law,  the  court  found 
that  petitioner  is  entitled  to  a  peremptory 
writ  of  mandate  directed  to  SL  0.  Kels^, 
treasurer  of  Plumas  oonnty,  commanding 
him  to  pay  said  claim  to  petitioner  with  In- 
terest at  7  per  cent,  per  annum  from  Mardi 
2,  1916,  and  judgment  was  aecotdtn^  otter- 
ed. The  appeal  Is  from  said  judgment  on 
the  Jndj^rat  roll  alon& 

The  only  item  chanenged  for  Its  lllegalitr 
is  the  <^a^  of  $150  for  per  diem  servicefl 
as  a  witness.  And  appellant  contends  that 
petitioner  was  entitled  only  to  the  usual  and 
ordinary  witness'  fees.  PoL  Oode^  i  4800g; 
Pen.  Code,  1 1S29. 

It  must  be  conceded  that  unless  the  dis- 
trict attorn^  was  authorised  by  law  to  «- 
gage  the  services  of  petitioner  In  an  expert 
capacity  and  agree  to  compensate  him  for 
his  services  as  such,  the  contention  of  appel- 
lant most  prevail.  If,  bowerer,  the  dlatriet 
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attorney  bad  SQcb  anthorl^,  and  no  objec- 
tion to  the  claim  arising  ont  of  the  exercise 
of  that  authority  is  made  other  than  want 
of  authority,  It  was  the  duty  of  the  treasur- 
er to  pay  the  claim,  and  mandate  will  lie  to 
compel  its  performance. 

Section  430T  of  the  Political  Code  provides 
as  follows: 

"The  following  are  county  charges:  •  ♦  • 
2.  The  traveling  and  other  personal  expensor 
of  the  district  attorney.  Incurred  in  criminal 
cases  arising  in  tlie  county  *  *  *  and  all 
other  expenses  necessarily' incurred  by  him  in 
the  detection  of  crime  and  prosecution  of  crim- 
inal cases,  and  in  civil  actions  and  proceedings 
and  all  other  matters  in  whicti  the  county  is 
interested."  Same  as  section  228  of  the  Coun- 
ty Government  Act  of  1897  (Stats.  1^.  p.  575). 

The  board  of  supervisors  are  authorized: 

"To  examine,  settle  and  allow  all  accounts  le- 
gally chargeable  against  the  coimty,  except  sal- 
aries of  officers,  and  such  demands  as  are  au- 
thorized by  law  to  be  allowed  by  some  otber 

Serson  or  tribunal,  and  order  werraats  to  be 
rawn  on  the  county  treasurer  therefor."  Pol. 
Code,  J  4041,  subd.  32,  same  as  sabdirision  11, 
I  2S,  County  Govemroent  Act  of  1897,  supra. 

These  sections  as  found  In  the  County 
Gorernment  Act  were  before  the  Supreme 
Court  In  County  of  Yolo  v.  Joyce,  156  Cal. 
439,  105  Pac.  125.  In  that  case  the  claim 
was  for  the  transcription  of  certain  testi- 
mony to  be  used  In  the  prosecution  of  a 
criminal  case  which  the  district  attorney 
certified  was  necessary  "in  the  prosecution 
of  Dean  McGrew  and  was  necessary  in  the 
conduct  of  the  trial  of  said  McGrew."  It 
was  contended  in  that  case  that  the  tran- 
scription could  only  be  ordered  by  the  Judge 
under  section  274,  Code  of  CSvll  Procedure. 
But  the  court  held  that  the  power  was  not 
vested  exclusively  In  the  trial  court,  and 
that  the  authority  could  be  exercised  by  the 
district  attorney  under  the  act  dted.  The 
court  said: 

"The  district  attorney  Is  an  executive  officer 
charged  with  the  detection  of  dime  and  the 
prosecution  of  criminal  cases.  In  furtherance 
of  the  proper  discharge  of  his  duties  the  Legis- 
lature lias,  under  the  section  of  the  County 
Government  Act,  enlarged  his  power  so  as  to 
pennit  him  to  incur  txpoiBe  necessary  to  en- 
force the  criminal  law.  His  authority  to  do  ao 
for  that  purpose  is  not  made  subject  to  the  con- 
trol or  supervision  of  any  court  or  judicial 
officer,  but  is  a  matter  for  the  consideration  of 
the  board  of  supervisors  alone  to  the  extent  of 
determining  whether  the  expense  was  neces- 
sarily incurred  so  as  to  constitute  a  county 
charge.  Of  course,  the  right  ot  a  district  attor- 
ney to  incur  expense  is  not  an  arbitrary  one. 
All  that  the  section  of  the  County  Government 
Act  permits  is  to  give  to  the  district  attorney, 
in  the  first  instance,  the  discretion  to  deter- 
mine whether  it  is  necessary  in  the  detection 
of  crime,  or  the  prosecution  of  a  criminal  case, 
to  incur  an  expense  chargeable  against  the 
county.  Any  such  claim,  however,  must  be 
presented  to  the  board  of  supervisors  for  allow- 
ance, and  that  body  reviews  the  action  of  the 
aistnct  attorney  and  determines  whether  the 
expense  wns  a  necessary  one  and  acts  accord- 
ingly. And  as  the  board  of  supervisors  is  vested 
with  the  authority  to  determine  the  question 
whether  the  expense  was  necessary  or  not,  and 
is  the  tribunal  to  which  is  committed  under  the 
C!bnnty  Government  Act  the  Jurisdiction  to  su- 


pervise the  action  of  the  district  attorney  In 
mcurring  the  expense.  Its  deCwmination  that 
it  was  a  proper  and  necessary  expense  is  con- 
clusive." Colusa  County  v.  De  Jamatt,  56  Cal 
376 ;  McFarlaad  v.  McCowen,  98  Cal.  330.  33 
Pac.  113;  McBride  t.  NewUn.  129  Cal  36,  61 
Pac.  677:  Ooan^of  Santa  Cms  v.  McPbrason. 
133  Cal.  282.  65  Pac  574;  County  of  Alameda 
T.  Evers,  136  Cal  182,  68  Pac.  475. 

We  regard  this  decision  as  conclusive  of 
the  qnestlOTi  here.  The  district  attorney  act- 
ed under  express  authority  given  him  by  the 
statute,  and  the  board  of  supervisors  deter- 
mined that  the  expense  was  necessary.  We 
cannot  go  behind  the  finding  of  the  super- 
visors to  Inquire  whether  they  decided  ri^t- 
ly  or  wrongly.  We  have  nothing  before  us 
but  the  record  of  otfidal  action,  and  the  find- 
ings of  the  court.  The  supervisors  might 
well  have  concluded  that  the  time  of  the  ex- 
pert given  as  a  witness  was  as  valuable  to 
blm  as  the  time  given  to  his  examination  of 
the  specimens,  and  as  to  this  latter  Item  no 
objection  is  made.  The  examination  of  the 
specimens  submitted  to  the  expert  and  his 
conclusion  upon  such  examination  would 
have  been  of  no  assistance  to  the  state  In 
the  trial  of  the  case  without  the  expert's 
presence  at  the  trial 

It  is  suggested  In  appellant's  reply  brief 
that  the  complaint  does  not  allege  that  an 
agreement  was  made  by  the  district  attor- 
ney to  pay  tlie  petitl<mw  tor  bis  services  in 
attoidlng  BS  ft  witness  at  the  trial.  Ttiere- 
is  no  direct  arerment  of  such  agreemoit, 
but  the  claim  shows  on  lis  faee  that  the  ex- 
pfflidltnre  was  "anthorlsed  and  approved  by* 
the  district  attorney.  This  was  snfBdent  to 
meet  objection  for  the  claim  was  made  part 
of  the  amplalnt. 

We  do  not  ttiink  that  the  goieral  law  fir- 
ing the  fees  of  witnesses  is  a  limitation  npoo 
the  power  given  the  district  attwne^  anft 
the  board  of  snperrlsors  by  the  atatntes- 
aiwve  referred  to. 

The  Judgment  is  afilrmed. 

We  concur:  HART,  J.;  BURNER,  J. 


(a  Cal  App.  6)- 

MXJIiLIA  T.  YB  PIiANRT  BLDG.  GO.  et  aL 

(Civ.  1658.) 

(District  Court  of  Appeal,  Second  Diatriet,  GaB- 

fornla.  Nov.  8,  1916.) 

L  Appeai,  and  Ebbob  «s»770(1)— Faojim  to- 
Appear  and  Pbesewt  PRur— Putt  of  Ap- 
pellate CouBT— Statute. 
Where  respondent  makes  no  appeannce  at 
the  hearing  had  on  an  appeal,  and  presents  no 
brief  in  opposition  to  that  filed  by  oppeDuita,  no 
dntp  devolves  upon  the  Appellate  Court,  under 
Code  Civ.  Proc.  %  953c.  to  search  the  record  fOr 
evidence  to  suppmrt  the  fiudlngSL  the  want  of 
which  is  a  ground  on.  wUdi  appellants  asked  for 
reversal 

[Ed.  Note.— BV)r  Mher  cases,  sse  Appeal  and 

Efror.  Cent.  tHg.  Sf  «104,  8106,  mUT^ 
Dig.  «=>770a).] 
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2.  Matteb  akd  SnVAirr  «s>302(^Sebv- 
ANT'e  NcQUOEnoB— BsBPORSiBUjnT  or 

MjiaTEB— Statutb. 
Under  Civ.  Code,  t  2338,  declaring  a  prin- 
cipal responsible  for  nia  agent's  negligence  in 
the  transaction  of  the  bueiness  of  the  agency,  in- 
cluding wrongful  acts  committed  by  the  agent 
in  and  as  a  part  of  the  transaction  of  the  busi- 
ness, and  for  his  willful  omission  to  fulfill  the 
obligations  of  the  principal,  a  building  company 
which  furnished  an  automobile  to  its  superin- 
tendent of  construction  for  use  as  a  busineas 
car  in  carrying  out  its  instructions  and  super- 
intending its  woric  was  not  liable  to  the  owner 
of  the  taxicab  Into  which  the  superintendent 
negligently  ran  while  driving  a  friend  into  the 
city  from  a  country  club  after  having  driven 
earlier  in  the  evening  to  a  theater  in  the  city  and 
from  thence  to  the  clab,  since  the  negligence 
of  a  servant,  wh«-e  he  Is  not  acting  within  the 
scope  of  his  employment,  is  not  attributable  to 
bis  master, 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  1220;   Dec  Dig.  «». 

302(6).} 

Appeal  from  Superior  Court.  Los  Angeles 
County ;  A.  J.  Buckles,  Judge. 

Action  by  George  L.  MuUla  against  the 
Ye  Planry  Building  Company,  a  corporatloQ, 
and  Hugh  Keenan.  From  a  Judgment  for 
plalntUT.  defendants  appeal.  Judgment  re- 
Tersed. 

Rupert  B.  Tumbull,  of  Pasadena,  for  ap- 
pellants. Campbell  &  Moore,  of  Los  Angeles, 
for  respondent. 

SHAW,  J.  This  action  was  brought  to  re- 
cover damages  alleged  to  have  been  Incurred 
by  plaintiff  as  a  result  of  defendants'  negli- 
gence in  operating  an  automobile  which  col- 
lided with  one  owned  by  the  former.  Defend- 
ants filed  separate  answers,  denying  the  al- 
leged acts  of  n'egUgence,  and,  In  addition  to 
Its  answer,  Te  Planry  Building  Company  fil- 
ed a  cross-complaint,  wherein  It  alleged  that 
by  reason  of  plaintiff's  negligence  It  had  in- 
curred damages  therein  set  forth,  which  al- 
legatious  the  court  found  to  be  untrue.  The 
court  found  in  favor  of  plaintiff  upon  the 
Issues  tendered  In  the  complaint,  upon  which 
judgment  went  for  plaintiff,  from  which  de- 
fendants, adopting  the  alternative  method  Id 
presenting  the  record,  appeaL 

[1]  Respondent  made  no  appearance  at  the 
hearing  had  upon  the  appeal;  neither  has  he 
preaented  any  brief  in  opposition  to  that  filed 
by  appellants.  Under  these  circumstances, 
no  duty  devolves  upon  the  court  to  search  the 
record  for  evidence  to  support  the  flndinga 
(section  953c,  Code  Civ.  Proc.;  Thompson  v. 
Hamilton  Motor  Co.,  170  Cal.  737,  151  Pac. 
122;  Williams  t.  Tingey,  26  Cal.  App.  574, 
147  Paa  684),  the  want  of  which  is  one  of 
the  grounds  upon  which  appellants  asb  a 
reversal  of  the  Judgment. 

It  appears  that  defendant  Keenan  was  em- 
ployed as  snperinteudent  of  construction  by 
Te  Planry  Building  Company,  which  fur- 
nished him  with  an  automobile,  Instructing 
him  to  use  it  as  a  business  car  to  carry  out 


the  company's  Instmctlons  in  superintending 
its  worfc,  which  car,  when  not  so  nsed,  was 
to  be  kept  In  a  garage  at  Eeenan's  residence. 
On  the  day  in  question,  after  the  close  of  his 
work,  Keenan  drove  the  car  to  his  home,  and 
that  evening  with  a  friend,  drove  to  a  the- 
ater in  Los  Angeles,  which  tbey  left  at  about 
11:30  p.  m.,  going  to  a  place  Imown  as  the 
Vernon  Country  Club,  where  they  remained 
until  about  1:30  a.  m.  the  next  day.  On  their 
return  to  the  city  and  while  proceeding  along- 
the  right  side  of  an  uuUghted  street  known 
as  Santa  F6  avenue,  Keenan  operating  the 
car  with  the  lamps  burning,  his  car  ran  into 
a  taxicab  owned  by  plaintiff,  whldi  car  at 
the  time  was  not  running,  but  standing  near 
the  curb  line  of  the  street  fronting  In  the 
direction  that  Keenan  was  running  his  car 
and  on  the  same  side  thereof.  It  had  no  rear 
light  burning  to  indicate  its  presence,  by  rea- 
son of  which  fact  Keenan  did  not  see  It  until 
so  near  that  he  was  unable  to  turn  or  stop 
his  automobile  so  as  to  avoid  the  collision. 

[2]  The  evidence  to  which  our  attention  Is 
directed  clearly  tends  to  show,  not  only  that 
plaintiff  was  negligent  In  leaving  his  car 
standing  in  an  unlighted  path  of  antomoSile 
travel  without  a  rear  light  or  other  warning 
to  Indicate  Its  presence,  but  also  tends  to 
show  that  had  the  rear  light  been  burning 
the  collision  would  not  have  occurred.  Con- 
ceding, however,  that  the  collision  was  dne 
to  Keenan's  negligence,  such  negligence  can- 
not be  imputed  to  defendant  Ye  Planry 
Building  Company,  between  which  company 
and  Keenan  there  existed  the  relation  of 
master  and  servant.  Section  2338,  Civil 
Code,  declares  that: 

"A  principal  is  responsible  to  third  persons 
for  the  nef^ligcnce  of  his  agent  in  the  transaction 
of  the  business  of  the  agency,  including  wrongful 
acts  committed  by  such  agent  In  and  as  a  part  of 
the  transaction  of  such  hnsiness,  and  for  his 
willful  omission  to  fulfill  the  obligations  of  the 
principal." 

In  Stephenson  v.  Southern  Pacific  Co.,  93 
Cal.  558,  29  Pac.  234, 15  L.  R.  A.  475,  27  Am. 
St.  Rep.  223.  it  is  said: 

"The  test  of  the  master's  responsibility  for  the 
act  of  his  servant  Is.  whether  or  not  the  act 
was  done  in  the  prosecution  of  the  business  that 
the  servant  was  employed  by  the  master  to  do, 
or  in  the  execution  of  the  authority  given  by 
the  master,  and  for  the  purpose  of  performing 
what  the  master  has  directed." 

By  no  stretch  of  the  Imagination  can  the 
case  be  brought  within  the  rule  thus  laid 
down.  The  evidence  conclusively  shows  that 
at  the  time  of  the  accident,  when  Keenan 
was  using  the  automobile,  he  was  doing  so 
contrary  to  the  instructions  of  his  employer 
and  for  bis  own  private  use  and  benefit  and 
pleasure,  not  at  the  time  being  engaged  In 
the  course  of  bis  employment  or  in  the  per- 
formance of  any  dnty  Imposed  upon  him  by 
Te  Planry  Building  Oon^tany,  his  oodefaid- 
ant  The  doctrine  that  the  negligence  of  a 
servant,  where  not  acting  within  the  scope 
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ot  his  employment,  Is  not  attributable  to  his 
master,  is  fundamental  and  supported  by  au- 
thorities too  numerous  to  call  for  mention. 
The  case  here  presented  Is  similar  to  that  of 
Branch  t.  International  &  O.  N.  R.  Co^  02 
Tex.  288,  47  S.  W.  974,  71  Am.  St  Beth  844, 
where  It  is  said: 

"If  a  railroad  company  intmsta  the  care  of 
its  hand  car  to  its  section  foreman,  it  does  not 
thereby  become  liable  for  an  injury  to  a  person 
at  a  public  crossing,  caused  by  a  collision  with 
such  hand  car  through  the  negligence  of  such 
foreman  while  operating  the  car  upon  his  pri-' 
vate  business,  not  in  the  line  of  the  operation  of 
the  railroad,  nor  in  the  performance  of  a  duty 
to  the  c(Hnpany,  and  in  Violation  of  its  orders." 

In  Lots  T.  Ranlon,  217  Pa.  339.  66  AtL  S26, 
10  li.  R.  A.  (N.  S.)  202,  118  Am.  St  Rep.  922, 
10  Ann.  Cas.  731,  It  ia  said  (quotlnK  from  the 

syllabus): 

"The  owner  of  an  automobile  is  not,  where  the 
person  in  charge  was  not  using  it  in  the  course 
of  his  employment  and  in  the  owner's  business, 
answerable  for  injuries  iofiicted  by  it  on  a  per- 
son on  the  highway." 

To  the  same  effect  is  Stewart  t.  Baruch, 
103  App.  DlT.  577,  93  N.  T.  Supp.  161.  and 
Beynolds  v.  Buck,  127  Iowa,  601,  103  N.  W. 
046. 

Clearly  the  Judgment  must  be  and  Is  re- 
versed. 

We  concur:  CONRET,  P.  J. ;  JAMES,  J. 


(32  Cal.  App.  9) 

DEEBLB  T.  BXCHANGB  NAT.  BANK. 
(CiT.  1804.) 

(District  Court  of  Appeal,  Second  District 
California.  Nov.  8, 1916.) 

Absiokuents  «s»73  —  Obdu  to  Oou.BonKO 

Agent— LiABiLrrr. 
Where  plaiutiffi  debtor  was  the  owner  of 
certain  land  contracts,  upon  which  amounts 
became  due  from  the  purchasers  each  month,  and 
such  contracts  and  the  payments  made  there- 
under were  in  the  possession  of  defendant  bank 
for  the  use  of  the  debtor,  and  the  debtor  in 
writing  directed  the  bank  to  set  aside  20  per 
cent  of  the  money  received  from  the  Srst  40 
acres  and  to  pay  plaintiff  his  share  of  one-tiiird 
of  such  percentage  until  $1,460  should  be  paid, 
which  direction  the  bank  approved,  the  bank  as 
the  debtor's  agent,  while  liable  to  plaintiff  for 
his  proportion  of  the  money  actually  received, 
was  not  bound  to  retain  the  contracts  in  its 
possession  until  enough  had  been  collected  to  sat- 
isfy plaintiff's  claim,  and  where  it  delivered  the 
contracts  to  its  principal  before  collecting  suffi- 
cient to  satisfy  plaintiff's  daim  was  not  fur- 
ther liable  to  plaintiff. 

[Ed.  Mote.— For  other  cases,  see  Assignmeutit 
Cent  Dig.  is  130-142;  VwTbig.  ^73.] 

Appeal  from  Superior  Court  Los  Angeles 
County;  John  M.  York,  Judge. 

Action  by  Tbomas  J.  Deeble  against  the 
Exchange  National  Bank.  Judgment  of  dis- 
missal (A  sustaining  a  demurrer  to  the  com- 
plaint and  plaintiff  ai^eals.  Affirmed. 

P.  D.  Overfleld,  of  Oatman,  Ariz.,  and  I.  C. 
Louis  and  Alfred  E.  Dennis,  both  of  Los  An- 
geles, for  appellant  Eugene  O.  Campbell, 
of  Long  Beach,  for  respondent 


JAMES,  J.  A  demurrer  in  whicb  special 
and  general  grounds  were  assigned  waa  sos- 
talned  to  the  third  amended  complaint  of  the 
plaintiff  without  leave  to  amend,  and  lodg- 
ment of  dismissal  followed,  from  which  this 
appeal  was  taken.  It  Is  recited  In  that  Judg- 
ment that  plalntlfTs  attorneys  stated  to  the 
court  tliat  they  did  not  desire  to  further 
amend,  and  no  question  Is  made  as  to  that 
part  of  the  order  which  denied  leave  to 
amend  the  pleading.  The  question  ai^ed  is 
as  to  whether  the  complaint  contained  a 
statement  of  facts  sufficient  to  constitute  a 
cause  of  action  against  defendant  It  was 
first  therein  alleged  that  on  the  1st  day  of 
July,  1913,  one  J.  W.  Young  was  the  owner 
of  certain  written  cfmtracts  for  the  sale  of 
real  property,  upon  which  contracts  amounts 
became  due  and  payable  each  month  from 
the  purchasers ;  that  the  total  amount  of 
money  due  under  such  contracts  waa  in  ex- 
cess of  $80,000.  The  complaint  then  all^jed: 

"That  said  contracts  and  payments  made  un- 
der and  pursuant  thereto  were  at  all  the  times 
aforesaid  in  the  possession  of  and  held  by  the 
defendant  corporation  to  and  for  the  use  and 
order  of  said  J.  W.  Young. 

"That  on  or  about  July  1,  1913.  said  J.  W. 
Young  owed  plaintiff  the  sum  of  fourteen  hoa- 
dred  and  sUty  ($1,460)  dollars  for  labor  and 
services  performed  for  said  J.  W.  Young  dnrii^ 
a  iKiiod  of  one  year  next  preceding  said  date, 
at  hifi  special  instance  and  request 

"That  plaintiff  and  said  J.  W.  Young  oa  or 
about  the  said  1st  day  of  July,  1913,  entered 
into  an  agreement  whereby  said  plaintiff  accept- 
ed in  full  payment  for  said  indebtedness  of  four- 
teen hundred  and  nxty  ($1,460)  dollars  inaa 
said  J.  W.  Young  an  order  and  assignment  of 
certain  moneys  in  the  sum  of  fourteen  hundred 
and  sixty  ($1,460)  dollars  dae  on  c<mtracts  for 
the  sale  of  lots  in  Industrial  White  City  Tract, 
Long  Beach,  owned  by  said  J.  W.  Young  and 
held  by  defendant  for  collection  for  said  J.  W. 
Young. 

"That  on  or  about  the  1st  day  of  July,  1918, 
within  the  county  of  Los  Angeles,  state  of  Cali- 
fornia, the  said  J.  W.  Young,  nursuant  to  said 
agreement  with  plaintiff  set  out  in  paragraph  IV 
herein,  executed  to  the  defendant  corporation  a 
certain  writing  in  words  and  figures  hereinafter 
set  forth.  That  the  defendant  corporation  ae> 
cepted  the  terms  of  the  said  writing  and  there- 
after on  or  about  the  same  day  defendant  de- 
livered the  same  to  the  plaintiff  and  at  the 
same  time  and  place  entered  into  an  oral  agree- 
ment with  plafntift  that  defendant  in  consid- 
eration of  plaintiff  releasing  said  J.  W.  Young 
from  payment  of  the  said  fourteen  hundred  and 
sixty  ($1,460)  dollars,  would  keep  and  retain 
the  aforesaid  contracts  in  its  possessdon  for  a 
period  of  time  sufficient  to  enable  it  to  pay 
plaintiff  the  total  snm  of  fourteen  hundred  and 
sixty  ($1,460)  d<dlai«  from  moneys  It  mikbt  re- 
ceive under  and  pursuant  to  the  aforesaid  con< 
tracts,  and  would  pay  the  said  sum  of  fourteen 
hundred  and  sixty  ($1,460)  dollars  to  plaintiff 
as  so  collected  monthly.  Hiat  the  aforesaid 
writing  is  in  words  and  figures  as  followa,  to 
wit: 

"  "Long  Beach,  Cal.,  July  1,  1913. 
"  'Mr.  C.  H.  Wiley,  c/o  Exchange  National 
Bank,  Long  Beach,  CaUfcoiiia— Dear  Sir:  I 
hereby  instruct  yon  to  set  aside  twenty 
per  c«it.  of  all  mon»8  received  on  the  first 
forty  (40)  acres  of  Industrial  TVTiite  CSty  from 
this  date,  and  to  pay  to  T.  J.  Deeble  his  share 
of  one-third  of  said  20%  set  aside  as  above 
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Btated  paid  nnti]  the  amount  of  fourteen  hun- 
dred and  sixty  (fl,460)  dollars  ahsll  have  been 
paid.  Said  payments  are  to  be  made  to  the 
•aid  Mr.  Deeble  every  thir^  (30)  days. 

"  'Yours  truly,  J.  W.  TooDg. 

'"Copy  filed  with  us  this  Ist  day  of  July, 
1913,  and  approved  by  us.   Chas.  A.  Wiley. 

•"W.  J.  Gardiner.' 

"Hat  at  all  times  herdn  mentioned  the  said 
Charles  A-  Wiley  (menttODed  as  C.  H.  Wiley 
and  Chas.  A.  Wiley  in  the  aforesaid  writing) 
and  W.  J.  Gardiner,  and  each  of  them,  were 
officers  and  agents  of  defendant  corporation  and 
were  acting  as  officers  and  agents  of  defendant 
corporation  at  the  time  they  and  each  of  them 

£ laced  their  signatures  on  the  aforesaid  writ- 
ig-" 

It  was  then  alleged  on  information  and  be- 
lief that  the  defendant  bad  received  during 
the  months  of  July  and  August,  1913,  mon- 
eys due  on  said  contracts  amounting  to  the 
sum  of  $1,960,  and  that  during  said  months 
"defendant  corporation  paid  to  plaintiff  un- 
der and  pursuant  to  the  terms  of  the  afore- 
said writing  and  oral  agreement  with  said 
plaintiff  the  sum  of  $130.05."  It  was  further 
alleged  on  information  and  belief  that  on  or 
about  the  31&t  day  of  August,  1913,  the  de- 
fendant "disposed  of,  transferred  and  deliv- 
ered to"  J.  W.  Young  all  of  the  contracts,  to- 
gether with  moneys  theretofore  paid  to  de- 
fendant and  then  in  possession  of  the  de- 
fendant ;  that  from  that  time  on  the  defend- 
ant was  unable  and  refused  to  pay  to  the 
plaintiff  any  of  the  money  becoming  due  un- 
der such  contract.  The  prayer  was  for  Judg- 
ment iu  the  sum  of  $1,329.95. 

The  contention  of  plaintiff  Is  that  upon  the 
giving  of  the  written  direction  signed  by 
Young  to  the  bank,  the  bank  became  obli- 
gated to  retain  In  Its  possession  the  contracts 
until  an  amount  sufficient  had  been  collected 
to  satisfy  the  debt  due  from  Young  to  the 
plaintiff.  The  difficulty  with  this  position  is 
that  the  iMink  was  In  nowise  a  debtor  to 
Young.  It  was  acting  merely  as  Young's 
agent,  and  the  written  direction  given  to  it 
constituted  no  assignment  of  amounts  due 
from  the  purchasers  of  the  land.  The  effect 
of  the  arrangement,  aa  we  read  the  allega- 
tions of  the  complaint,  was  only  that  so  long 
as  the  bank  continued  to  act  as  collector  for 
Young  it  would  pay  over  to  the  plaintiff,  out 
of  the  proceeds  of  the  contracts  In  its  bauds, 
the  amounts  directed  to  be  paid  by  Young. 
The  contract  holders,  debtors  of  Young,  would 
have  been  in  no  way  estopped  from  paying 
the  money  due  from  them  directly  to  their 
creditor.  Under  the  facts  shown  there  could 
have  been  no  release  of  the  principal  debt 
worked  by  the  giving  of  the  order  by  Young 
directing  his  agent  to  pay  to  his  creditor,  the 
plaintiff,  enough  money,  if  such  was  collect- 
ed, to  satisfy  the  debt.  No  doubt,  aa  to  the 
money  actually  collected  by  the%bank,  plain- 
tiff was  given  the  right  to  claim  such  a  pro- 
portion as  It  was  agreed  should  be  paid 
therefrom,  and  to  that  extent  the  order  might 
perhaps  be  said  to  work  en  equitable  assign- 
ment in  favor  of  plaintiff  of  the  right  to  take 


that  money.  The  contracts,  as  it  appears, 
were  held  by  the  bank  without  any  Interest 
given  to  the  defendant  therein  and  were  held 
subject  to  the  right  of  Yomig  to  retake  tbem 
Into  his  own  possession  upon  demand.  We 
think  that  the  court's  ruling  on  Uie  demurrw 
was  correct,  and  that  the  Judgmoit  should 
be  affirmed. 
The  Judgment  is  affirmed. 

We  concur:  CONBBY,  P.  J.;  SHAW.  J. 

'  (n  CalL  App.  746) 

COLUSA  4  H.  R.  CO.  v.  SUPERIOR  COURT 
or  GLENN  COUNTY  et  aL 
(Civ.  1414.) 

(District  Court  of  Appeal,  Third  District,  Gal- 
ifomia.    Oct.  31,  1916.  Modification 
of  Opinion,  Nov.  28,  1916.) 

1.  Eminsnt  Domain  ^=»245— Judqmehiv-Ek- 
forcehent. 

Code  C3iv.  Proc  8  1251,  providing  that  plain- 
tiff in  condemnation  proceedings  "must  within 
30  days  after  final  juagment  pay"  the  damages 
assessed,  refers  to  the  preliminary  judgment  en- 
tered in  the  superior  court,  and  not  to  the  final 
determination  of  th«  ease  upon  appeal. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {  637;  Dec.  Dig.  <8=>245.1 

2.  Eminent  Domain  €=240  —  Execution — 
Issuance. 

Under  Code  Civ.  Proc.  {  1252,  providing 
that  execution  may  issue  in  condemnation  cases 
as  in  civil  cases  if  the  damages  be  not  paid  or 
deposited  within  30  days  after  final  juagment, 
execution  may  ordinarily  issue  30  days  after 
judgment  in  the  superior  court 

[Ed.  Note.— ror  other  coses,  see  Bminent  Do- 
main, Cent  Dig.  {  649;  Dec.  Dig.  «=»249.] 

3.  Eminbnt  Domain  *=9258—JuDaMBNT— Ef- 
fect. 

A  Judgment  in  condemnation  proceedings 
where  plamtifE  may  elect  to  abandon  the  pro- 
ceedings within  30  days  thereafter  under  Code 
Civ.  Proc.  S  1255a,  is  not  a  money  judgment 
within  section  942,  providing  that  appeals  there- 
from do  not  stay  execution  unless  an  undertak- 
ing be  given,  etc. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  S  672 ;  Dec.  Dig.  «=;»258.1 

4.  Eminent  Domain  $=>253— Appeal— Stat 
OP  Judgment. 

An  appeal  by  plaintiff  from  a  judgment  in 
condemnation  proceedings  taken  within  30  days 
and  while  it  could  still  elect  to  abandon  the 
proceedings  under  Code  Civ.  Proc  S  1255a, 
stays  further  proceedings  on  the  Judgment  pend- 
ing its  final  aetermination  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  672;  Dec.  Dig.  «s326a] 

Petition  for  a  supersedeas  writ  by  the 
Colusa  '  &  Hamilton  TtaUioad  Company 
against  the  Superior  Court  of  Glenn  County, 
Wm.  M.  Finch,  Judge  thereot  and  Charles  H. 
Glenn.  Writ  denied.  On  reheariiu;,  writ 
Issued. 

See,  also.  25  Cal.  App.  807,  144  Pac.  993. 

Frank  Freeman  and  George  R.  Freeman, 
both  of  Willow,  for  petitioner.  Charles  L. 
Dooohoe  and  W.  T.  Belleu,  both  of  Willow, 
for  respondents.  T.  T.  C.  Gregory,  of  San 
Francisco,  Meredith,  Landis  &  Chester,  of 


01  other  cases  see  samt  topic  and  KEY -NUMBER  Id  all  Key-Nimbered  DlgeiU  and  Indnts 


Digitized  by 


Google 


1013 


161  PACIFIC  REPOHTER 


(CaL 


Sacramento,  Frank  H.  Sbort,  of  Fresno,  and 
Edward  F.  Treadwell.  of  San  Frandaco,  amid 

CUliSB. 

BURNETTT,  J.  In  the  above-entitled  cause 
a  rebearlng  was  ordered  by  this  court.  The 
facts  may  be  stated  as  follows:  Petitioner 
is  a  'railroad  corporation,  and  as  such  it 
brought  in  ihe  superior  court  of  Glenn  county 
a  suit  in  eminent  domain  to  secure  a  right 
of  way  over  respondent's  land.  With  the 
assistance  of  a  Jury,  a  trial  was  had  on  April 
26,  1916,  which  resulted  in  a  verdict  award- 
ing plaintiff  (petitioner  herein)  the  12.18  acres 
sought  to  be  condemned,  fixing  the  value  of 
said  land  at  the  sum  of  $2,801.40,  and  assess- 
ing the  damages,  by  reason  of  severance  to 
that  portion  of  the  land  of  defendant  not 
talten,  at  the  sum  of  (14,130,  making  a  total 
of  $16,931.40  damages.  Thereafter,  on  June 
2,  1915,  the  Honorable  Wm.  M.  Finch.  Judge 
of  said  superior  court,  made  and  entered  a 
Judgment  adopting  said  verdict  and  contain- 
ing the  usual  formal  recitals,  and  also  cer- 
tain stipulations  of  the  parties  as  to  bow  the 
road  should  be  constructed  and  concluding 
as  follows: 

"It  is  further  ordered,  adjudged,  and  decreed 
that  upon  the  payment  of  the  said  sam  of 
$2,801.40  and  the  said  sum  of  $14,130,  to  wit, 
the  sum  of  $16,981.40  assessed,  the  plaiotifC 
shall  be  mtltled  to  a  final  order  of  condemnation 
which  shall  describe  the  property  condemned 
and  the  purpose  of  such,  condemnation,  which 
property  shall  be  as  described  in  the  complaint 
herein,  and  which  purpose  shall  be  aa  stated  in 
the  complaint  herein,  and  that  said  railroad  on 
said  light  of  way  shall  be  constructed  in  the 
manner  prMcrlbed  in  this  decree,  and  the  said 
property  hereinafter  described  Is  hereby  taken 
as  a  public  use  for  the  purposes  described  and 
set  forth  in  the  complamt,  reference  to  which 
is  hereby  made,  upon  the  said  payment  of  the 
said  total  sum  being  made.** 

And  then  followed  a  description  of  the 
land  condemned.  On  June  lltb  the  plaintiff 
filed  with  the  clerk  of  said  court  a  notice  of 
appeal,  and  on  June  16th  said  plaintiff  filed 
a  proper  undertaking  for  costs  on  appeal. 
The  petition  for  supersedeas  herein  alleged: 

"That  notwithstanding  the  said  perfecting  of 
said  appeal  *  *  •  defendant  has  applied  to 
the  superior  court  of  the  state  of  California  In 
and  for  the  county  of  Glenn,  and  Hon.  Wm.  M. 
Finch,  judge  of  said  court,  for  an  order  direct- 
iae  and  compelling  the  clerk  of  said  superior 
court  to  issue  an  execution  in  said  action  on 
said  judgment  for  the  aald  sum  of  $16,931.40 
and  costs  of  suit,  and  the  said  superior  court 
and  the  said  judge  thereof  has  entertained  said 
motion  and  raid  application  and  threatens  to 
grant  the  same  and  order  said  clerk  of  said 
court  to  issue  said  execution,  to  the  end  that  It 
may  be  levied  upon  the  property  of  your  peti- 
tioner, the  plaintiff  in  the  above-entitled  ac- 
tion, and  the  said  defendant  is  not  entitled  to 
such  order  or  such  execution,  and  your  petition- 
er is  entitled  to  a  writ  of  supersedeas,  for  the 
reason  that  the  appeal  taken  from  said  judg- 
ment has  sospendM  said  judgment  and  the  ju- 
risdiction of  said  superior  court;  •  *  •  and 
duid  judgment  has  by  reason  of  said  appeal  been 
stayed  until  after  the  final  determioation  of 
said  Mpesl;  •  •  *  that  your  petitiimer,  the 
plalntuf  in  the  above-entitled  action,  has  not 
taken  possesion  of  the  land  Inv(dved  in  said 
action  or  any  portion  thereof  and  has  not  mads 


and  Is  not  now  making  any  attempt  to  take  pos- 
session of  said  land." 

In  the  opinion  hereinbefore  filed,  for  rea- 
sons therein  stated,  an  order  was  directed 
denying  the  writ  The  dedsloo  was  based 
largely  upon  our  conception  of  what  bad  been 
held  by  our  Supreme  Court  In  certain  cases 
to  which  attention  was  directed.  The  funda- 
mental principles  leading  to  the  conclusion 
which  we  reached  are  manifestly  that  the 
judgment  rendered  In  the  superior  court  is 
"a  money  Judgment"  In  the  sense  of  section 
942  of  the  Code  of  Civil  Procedure,  and  that 
such  judgment  Is  the  "final  Judgment"  omi- 
templated  by  section  1261  of  said  Code. 

We  venture  to  consider  again  the  various 
decisions  cited  and  to  endeavor  to  clear  up 
what  seems  to  be  a  somewhat  complicated 
situation.  In  doing  so,  we  shall  not  attempt  to 
segregate  tiiese  decisions  as  they  bear  more 
directly  upon  one  or  the  other  of  these  propo- 
sitions, but  It  will  be  more  convenient  to  view 
them  rather  Indiscriminately  as  they  relate 
to  (me  or  both  of  these  principles. 

At  the  outset,  It  may  be  said  that  of  course 
there  is  no  contention  that  the  Judgment  hat 
become  final  in  the  sense  of  a  "final  ooncln- 
slon  of  the  litigation."  It  Is  admitted  by 
both  parties  that,  as  said  in  GlUmore  v.  Amer- 
ican G.  I.  Co.,  65  Cal.  63,  2  Pac  882: 

"Until  litigation  on  the  merits  is  ended,  there 
is  no  finality  to  the  judgment,  in  the  sense  of  a 
final  determination  of  the  rights  of  the  parties, 
although  it  may  have  become  final  Cor  Cne  pur- 
pose <H  an  appeal  from  it" 

It  is,  though,  claimed  by  respondent  that 
section  12S1  of  the  Ck>de  of  Civil  Procedure, 
providing  that  **the  plaintiff  must  within  thir- 
ty days  after  final  judgment  pay  the  som  of 
money  assessed,"  does  not  refer  to  the  end  of 
litigation,  but  to  the  Judgment  as  entered 
or  rendered  in  the  superior  court,  and,  of 
course.  It  Is  contended  that  this  Judgment  is 
one  directing  "the  payment  of  money"  in  the 
sense  of  section  942  of  said  Code.  If  it  were 
res  Integra,  I  should  be  inclined  to  the  con- 
clusion that  said  expression  used  In  said  sec- 
tion 1251,  "after  final  Judgm^t"  has  the  same 
signification  as  "after  Judgment  becomes 
final."  The  peculiar  form  of  expression,  the 
definite  article  "the"  being  omitted  before 
the  word  "final"  is  a  significant  circumstance 
In  this  connection.  Respondent's  Interpreta- 
tion would  be  more  persuasive  if  the  Legis- 
lature had  provided  that  the  money  should 
be  paid  vrlthln  thirty  days  "after  the  final 
Judgment" 

Again,  the  use  of  the  term  "final"  Is  of 
great  Importance.  Why  should  the  word  be 
used  at  all  If  it  was  intended  to  make  the 
judgment  of  the  superior  court  the  initial 
point  for  computation  of  the  time?  Is  It  not 
fair  to  say  that.  If  such  bad  been  the  Inten- 
tion, It  would  have  been  provided  that  the 
money  should  be  paid  within  30  days  "after 
judgment"  or  "after  the  Judgment"  or  "after 
Judgmrat  In  the  superior  court"?  Any  of 
these  expressions  or  eaolralent  ones  would 
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bare  placed  the  matter  beyond  question,  and 
It  seems  hardly  credible  that  the  deliberate 
ase  of  the  qualifying  term  "final"  was  not 
for  the  purpoae  of  postponing  the  declared 
effect  of  the  Judgment  until  finality  had  at- 
tached to  It 

Again,  according  to  a  cardinal  rule  of  con- 
struction, the  section  should  be  considered,  if 
possible,  80  aa  to  harmonize  with  otlier  pro- 
visions of  the  law.  If  a  certain  interpreta- 
tion leads  to  noreasonable  or  absurd  results, 
It  should,  of  course,  be  regarded  with  sus- 
picion and  distrust  Section  l25Sa  of  said 
Code  provides  that: 

"  •  •  •  FailuK  to  comply  with  section 
1261  of  this  Code  shall  constitute  an  impiled 
abandonment  ol  the  proceeding.  Upon  such 
abandonment,  express  or  implied,  on  motion  of 
defendant,  a  jut^ment  shall  oe  entered  dismiss- 
ing the  proceeding  and  awarding  the  defendant 
his  costs  and  disbursements,  which  shall  include 
all  necessary  expenses  incurred  in  preparing  for 
tzial  and  reasonable  attorney  feea 

If  section  1251  requires  plaintiff  to  pay  the 
money  within  30  days  after  Judgment  Is  en- 
tered upon  the  verdict,  unless  he  does  so, 
of  course,  he  has  failed  to  comply  with  said 
section,  and  the  action  may  be  dismissed, 
notwithstanding  the  Code  gives  a  party  60 
days  within  wiiicb  to  appeal.  If  be  appealed 
the  next  day  after  the  Judgment  or  moved  for 
a  new  trial,  it  would  avail  him  nothing,  since 
there  could  be  no  determination  of  either 
proceeding  within  said  time.  Even  If  a  mo- 
tion for  a  new  trial  were  made,  heard,  and 
granted  within  said  30  days,  it  would  not 
operate  to  vacate  the  Judgment  until  the  ez- 
plrati<ai  of  the  60  days  allowed  defendant  to 
appeal  from  the  order.  Pierce  v.  Blrkholm, 
110  Cal.  069,  43  Pac.  205. 

In  the  meantime,  If  he  has  not  paid  the 
money  within  said  SO  days,  there  is  an  Im- 
plied abandonment  of  the  action,  and  the 
whole  proceeding  may  be  dismissed.  The 
only  alternative  would  seem  to  be  the  pay- 
ment of  the  money,  no  matter  how  excessive 
the  amount  or  erroneous  the  Judgment  But 
If  he  pays  the  amount  awarded,  and  it  is 
accepted  by  the  defendant,  the  Judgment 
would  be  satisfied  and  the  proceedings  are  at 
an  end. 

It  may  be  that  plaintiff  could  prevent  this 
result  by  giving  an  undertaking  to  stay  ex- 
ecution. Even  this,  however,  la  doubtful, 
as  the  statute  unqualifiedly  provides  that  the 
failure  to  pay  the  sum  of  money  assessed 
within  the  time  prescribed  "shall  constitute 
an  implied  abandonment  of  the  proceeding." 
The  giving  of'  on  undertaking  Is  obviously 
not  the  payment  of  the  money,  and,  although 
It  would  stay  the  execution  of  the  money 
Judgment  it  would  not  render  the  failure  to 
pay  the  money  within  the  prescribed  time  any 
the  leas  "an  Implied  abandonment  of  the  pro- 
oeedloK."  At  any  rate  It  Is  manifest  that 
the  interpretation  Insisted  upon  by  respond- 
ent might  gmtly  hamper,  if  not  defeat  the 
xemeiy  by  appeal  or  motion  few  a  new  trloL 

Again  in  sactlen  1254,  where  the  Legtsla- 


ture  had  in  mind  the  Judgment  as  rendered 
In  the  superior  court,  It  Is  Interesting  to  no- 
tice the  nomenclature  used.  Therein  It  Is 
provided: 

"At  any  time  after  trial  and  judgment  enter- 
ed Of  pending  an  appeal  *   *   *   to  the  Su- 

Ereme  Court,  whenever  •   •   •  plaintiff  shall 
ave  paid  into  court,  for  the  defendant,  the  full 
amount  of  th«  judgment,  and  such  further  sum 

*  •  •  the  court  •  •  •  may  •••  au- 
thorise the  plaintiff  *  *  *  to  take  possession 
of  and  use  the  property  during  the  pendency  of 
and  until  the  finai  ooneliuion  of  the  litigation. 

*  •  *  The  defendant,  who  is  entitled  to  the 
money  paid  into  court  upon  any  judgment, 
shall  be  entitled  to  *  *  *  recdve  the  same 

*  *  *  upon  obtainine  an  order  therefor 
from  the  court.  It  ahaJl  be  the  duty  of  the 
court  •  •  •  upon  application  *  •  •  by 
such  defendant  to  order  and  direct  that  the 
money  so  paid  into  court  for  him  be  delivered 
to  him  upon  hie  filing  a  satisfaction  of  the  judg- 
ment," etc. 

It  is  the  judgment  or  ju^^ment  rendered 
in  the  superior  court,  not  final  Judgment,  as 
In  the  previous  quotation.  Herein  Is  also 
reference  to  an  appeal  and  the  final  oonol«- 
jtfon  of  the  Utigation.  Snch  contingency,  we 
may  reasonably  conclude,  was  also  In  the  mind 
of  the  Legislature  when  It  used  the  termi- 
nology "final  Judgment"  in  said  section  1251, 
and  that  It  contemplated  "the  final  conclusion 
of  the  liti^tioD."  However,  It  tias  been  de- 
cided otherwise  by  the  Supreme  Court  aa 
we  shall  presently  see,  and  we  are  bound  by 
that  decision. 

Moreover,  it  Is  not  proper  to  say  that  the 
Judgment  under  consideration  Is  one  direct- 
ing the  payment  of  money.  It  is  rather  an 
adjudication  that  upon  payment  of  a  certain 
sum  plaintiff  may  acquire  the  property.  It 
did  not  vest  tbe  title  to  the  money  in  defend- 
ant nor  the  real  property  In  plaintiff.  It  Is 
rather  a  conditional  award  to  plaintiff  upon 
the  payment  of  a  certain  price  for  the  land. 
It  cannot  be  fairly  construed  as  creating  or 
evidencing  a  present  and  unqualified  obliga- 
tion to  pay  any  sum  of  money.  When  said 
Judgment  was  rendered,  plaintiff  had  the 
right  to  decline  to  take  the  land  at  the  price 
fixed.  No  doubt  the  payment  was  purposely 
made  contingent  in  view  of  the  further  pro- 
ceedings that  were  open  to  tbe  parties.  Thus 
it  is  provided  In  section  1256a  that: 

"Plaintiff  may  abandon  the  proceedings  at 
any  time  after  filing  the  complaint  and  before 
tbe  expiration  of  thirty  days  after  final  ju<te- 
ment,  by  serving  on  defendant  and  filing  & 
court  a  written  notice  of  such  abandonment" 

It  is  therefore  plain  that  plaintiff  was  not 
"required  to  perform  tbe  directions  of  the 
Judgment"  at  the  time  it  was  rendered.  It 
could  not,  therefore,  be  enforced  by  a  wilt 
of  execution,  and  it  has  been  held  that  said 
section  942  applies  only  to  a  Judgment  which 
directs  the  paymeitt  at  a  spedflc  amount  of 
mcmey  and  wliich  con  be  direcOy  enforced  by 
a  writ  of  execotlMi.  Estate  ot  Sdiedel,  68 
Cal.  241,  10  Pac  8S4;  Bom  v.  Horatmann, 
80  Oal.  462,  22  Pac  160,  338,  6  L.  B.  B.  S77: 
Pennte  v.  Superior  Court  88  CaL  SI,  26  Pac 
617;  McCalUon  t.  Hlbemla  Sar.  *  Loon 
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Soc.,  98  Cal.  442.  33  Pac.  329;  Kreling  T. 
Krellng,  116  Cal.  458,'  48  Pac.  383 ;  Owens  t. 
Pomooa  Land  Co.,  124  Cal.  331,  57  Pac  71; 
Los  Angeles  t.  Pomeroy,  132  CaL  840,  64 
Pac.  477. 

We  may  now  take  op  the  leading  aathor- 
ities  dted  by  petiticmer  and  respondeat  aa 
relating  directly  to  the  two  prepositions 

aforesaid. 

In  section  785  (3d  Ed.)  of  Lewis  on  Emi- 
nent Domain  it  Is  said  as  to  tbe  character  of 
the  judgment: 

"Some  cases  bold  that  it  ia  proper  to  render 
a  personal  judgment  upon  the  verdict  of  a  jury 
in  condemnation  cases,  and  to  award  execution, 
tbe  same  as  in  common-law  suits.  It  the  statute 
is  so  far  silent  u^on  the  subject  as  to  leave  tbe 
matter  open  for  judicial  construction,  then  the 
proper  judgment  to  be  altered  will  depend  u^oa 
tbe  following  ccmsiderations:  If  tbe  poasession 
has  already  been  taken  of  the  property,  ^ther 
by  consent  or  otherwise,  or  if  the  property  has 
already  been  taken  by  virtae  of  an  instrumeut 
of  appropriation,  as  it  may  be  in  some  states, 
before  the  compensation  is  paid,  then  a  personal 
judgment  with  all  its  incidents  may  properly  be 
entered.  But,  if  the  property  has  not  been  en- 
tered upon  and  cannot  be  until  compensation  la 
made,  and  tbe  effect  of  the  proceedings  Is  to  fix 
a  price  at  which  the  petitioner  can  take  the 

Jiroperty  if  it  elects  so  to  do,  then  a  personal 
udgment  is  Improper  and  should  not  be  en- 
tered." 

And  In  section  85S  the  same  learned  au- 
thor says: 

"Tbe  weight  of  authority  undoubtedly  is  that, 
in  tbe  absence  of  statutory  provisions  on  the 
t^uestiouj  the  effect  of  proceedings  for  condemna- 
tion is  simply  to  fix  the  price  at  which  the  par- 
ty condemning  can  take  the  property  sought, 
and  that  even  after  confirmation  or  judgment 
the  purpose  of  taking  the  property  may  be  aban- 
doned wihout  incurring  any  liability  to  pay  tbe 
damages  awarded." 

A  large  number  of  cases  bearing  upon  the 
text  is  reviewed  and  an  extended  quotation 
made  from  the  opinion  of  Chief  Justice 
Beasley  of  the  Court  of  Errors  and  Appeals 
of  New  Jersey  In  the  <»se  of  O'Neill  r.  Free- 
holders of  Hudson.  41  N.  J.  Law,  161,  con- 
cluding with  the  declaration  that: 

"The  legal  effect  of  the  proceedings  for  con- 
demnation "should  be  held  that  they  compd 
the  landowner  to  offer  the  public  the  required 
land  at  the  ascertained  price,  and  that  when 
such  price  has  been  finally  ascertained,  the 
public  has  a  reasonable  time  within  which  to 
make  an  election  either  to  accept  or  reject  the 
offer." 

Judge  Beasley's  language  applies  to  the 
situation  here.  Until  30  days  after  "final 
judgment"  such  election  may  be  exercised, 
and  until  the  expiration  of  said  period  the 
judgment  does  not  operate  as  conclusive  evi- 
dence of  an  unconditional  or  absolute  obli- 
gation to  pay  the  amount  assessed.  It  would 
seem,  therefore,  that  until  said  period  had 
expired  It  could  not  be  regarded  as  a  "per- 
sonal judgment"  with  all  its  Incidents.  It 
Is  at  least  clear  that  at  the  time  said  appeal 
was  taken  no  execution  could  issue  on  said 
judgment,  and  it  could  be  regarded  as  simply 
"fixing  the  price  at  which  the  condemning 
party  could  take  the  laod." 

We  ^oceed  to  other  dtattma.  In  Califor- 


nia Soothem  Kallroad  Company  t.  Soothe nv 

Pacific  Kallroad  Company,  67  CUL  09,  7  Paa 

123,  It  is  said: 

"Tbe  jndgmuit  based  in  part  on  the  asMSi- 
ment  of  damages,  and  adjudicating  that  die  nse 

is  public,  and  the  taking  necessary,  etc.,  is  the 
"final  judgment'  from  which  an  appeal  may  be 
taken.  The  sum  of  money  assessed  mnst  be 
paid  within  thir^  daja  after  *final  judgment* 
Code  Qiv.  Proe.  |  tSSL  It  may,  as  suggested, 
be  an  inaccurate  use  of  terms  to  designate  as 
final  a  judgment,  which  the  court  may  set  aside 
(with  all  the  proceedings  on  wbic^  it  is  based> 
if  the  sum  of  money  assessed  is  not  paid.  Code 
Civ.  Proc  S  1252.  And  ordinarily  a  judgment 
is  not  final  when  the  law  contemplates  further 
and  subsequent  proceedings  in  the  same  court 
to  precede  the  absolute  determinatitm  of  the 
rights  of  the  parties.  But  the  question  is  bot 
what  is  or  is  not  a  final  judgment,  within  the 
appropriate  meaning  of  the  terQi&  but  what  is- 
intended  to  be  designated  aa  the  final  Judgment 
in  the  title  treating  of  eminent  domam." 

In  Uncoln  Northern  Railway  Company  t. 
WisweU,  8  OaL  App.  678,  97  Pac.  536,  the 
queert:lon  was  whether  the  plaintiff  could, 
within  30  days  after  the  entry  of  Judgment 
on  the  verdict,  abandon  the  route  set  out  ia 
the  complaint,  and  In  holding  that  it  had 
such  privilege,  the  court  said: 

"The  final  judgment  mentioned  in  section  1251 
as  to  payment  of  which  reference  is  made  in  sec- 
tion ViSZ,  is  the  judgment  fixing  the  amount  of 
damages,  and  is  a  final  judgment  in  the  proceed- 
ing and  is  an  appealable  judgment  (Culfomia 
Southern  R.  R.  Company  v.  Soothem  Pacifie 
R.  R.  Co..  67  CaL  69.  7  Fac.  123) ;  the  nibse- 
quent  final  order  of  condemnation  iaection  12ES3>- 
being  an  order  after  final  judgment." 

The  statutes  of  Idaho  on  eminent  domain 
seem  to  be  the  same  as  ours,  and  in  Big  Lost 
River  Irrigation  Company  v.  Davidson,  21 
Idaho,  180,  121  Paa  88,  it  is  said: 

"The  statute  does  not  provide  the  form  of 
judgment  to  be  entered  for  the  damages  fixed 
and  assessed  by  either  the  court^  jui^,  or  ref- 
eree, under  the  provisions  of  section  5^0;  but 
under  that  section  of-  tbe  statute  there  could 
be  but  one  form  of  judgm^t,  and  that  would 
be  a  common,  ordinary  form  of  judgment  for  the 
recovery  of  money,  tne  amount  determined  by 
the  court,  jury,  or  referee,  and  is  tbe  final  judg- 
ment mentioned  In  section  5223  of  the  Revised 
Code&  and  is  a  Judgment  in  personam  against 
the  plaintiff,  and  upon  which  an  execution  may 
issue  as  provided  by  section  5224  of  the  statute. 
•  •  •  After  a  final  judgment  has  been  enter- 
ed the  plaintiff  has  30  days  within  which  to- 
pay  the  same,  and  if  payment  is  not  made  thai 
execution  may  issue,  as  in  civil  cases.  Glenn 
County  V.  Johnston,  129  Cal.  404.  02  Pac.  «fl; 
County  of  Madera  v.  Raymond  Q.  Co.,  139  Cat 
128,  72  Pac  915.  •  •  •  There  would  be  no- 
reason  for  the  provisions  found  in  section  S224^ 
providing  for  an  execution,  if  there  was  to  be 
no  judgment  entered  for  the  damages  assoMed, 
either  by  the  cour^  Jury,  or  referee.  Tbe  very 
fact  that  an  execution  is  authorized  to  be  Issued 
presupposes  and  presumes  that  an  entry  of  a 
personal  judgment  for  the  damages  assessed  will 
be  enterra  upon  which  sndi  execution  is  to  be- 
issued." 

In  Union  Ry.  Co.  v.  Standard  Wheel  Com- 
pany, 149  Fed.  698,  79  C.  C.  A.  386,  the  ques- 
tion Involved  was  whether,  after  Judgment 
assessing  damages,  plaintiff  or  petitioner 
was  authorized  to  dismiss  the  proceedings 
as  to  a  portion  of  the  land  sought  to  be  con- 
demned mertiy  becanae  In  Its  o^nlcm  the- 
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damages  aBaeesed  were  too  lilc^  and  In  htfld- 
Ing  to  the  contrary  the  court  said: 

"When  a  party  ondertakes  to  subject  an- 
other's property  to  his  own  use,  fad  must  be 
deemed  to  be  wilting  and  ioteod  to  pav  a  fair 
price  for  it,  and  that  such  fair  price  anall  be  fix- 
ed by  the  verdict  of  a  jury  to  be  approved  by 
the  court  Good  faith  reqairea  that  he  shall  not 
use  the  power  of  the  court  to  vex  the  other  par- 
ty with  successive  experiments  Id  the  effort  to 
^  what  he  wants  at  his  own  price.  And  the 
public  has  an  Interest  Id  the  finality  of  the  juds- 
ment.  Tt  will  endure  one  litigation  between 
parties,  but  not  a  reitetition  of  it,  to  give  one  of 
them  a  chance  to  get  a  better  result." 

And  as  to  the  Judgment  fixing  the  price  to 
be  paid  for  the  land,  it  was  de<dared  tbat  the 
Jury  was  to  assess  the  damages  and  Qie 
conrt  to  render  judgment,  and  "the  defend- 
ant Is  bound  by  It,  and  so  Is  the  petitioner  on 
principle  as  we  think,  but  also  by  force  of 
the  Btatute."  Drath  t.  B.  &  M.  B.  B.  Oo., 
16  Neb.  367,  IS  N.  W.  717,  and  Neal  t.  Pltts- 
bni^  &  OonnelsvUle  Railroad  Ca,  31  Pa. 
19,  declare  a  similar  doctrine.  However.  It 
may  be  permissible  to  notice  tbese  cases  a 
little  more  specifically. 

In  the  first  tjie  Southern  Fadflc  Ballroad 
Company,  one  of  the  defendants,  appealed 
from  tbe  preliminary  ordw,  and  also  from 
the  final  order  of  oondenmatlonj  and  the 
real  question  presented,  as  far  as  tbe  Judg- 
ment is  concerned,  was  whetber  the  prellm- 
inary  order  or  the  final  order  of  condemna- 
tion was  the  judgment  from  wtaidi  the  ap- 
peal should  foe  taken.  Tbe  Supreme  Owrt 
beld  that  the  preliminary  order  of  cwidenina- 
tion  "Is  tbe  'final  jndgmrait'  ftom  wblcb  an 
appeal  may  be  taken,"  and  dismissed  the  ap- 
peal from  the  final  order  of  condemnation 
because  not  taken  within  60  daya  Tbe  ques- 
tion of  what  Is  ctmtemplated  by  "final  judg- 
ment" as  referred  to  In  the  first  clause  of 
said  section  12S1,  or  when  the  mcmey  must 
be  paid,  was  not  discussed  In  the  briefs,  and 
liad  no  bearing  upon  the  disputed  points  In- 
volved In  the  appeal. 

In  the  Lincoln  Northern  Railway  Company 
case,  supra,  the  court  on  motion  of  plaintiff 
dlsmdssed  tbe  proceeding  within  j30  days 
after  the  preliminary  order  of  condemnation, 
and  the  defendant  appealed  from  that  order. 
It  is  apparent  tbat  under  any  possible  con- 
struction of  said  section  1251  plaintiff  was 
not  required  to  deposit  the  money  before  the 
expiration- of  30  days  from  the  preliminary 
order  of  condemnation.  Hence  it  could  not 
be  said  tbat  plaintm  was  in  default  or  that 
it  did  not  have  tbe  right  to  abandon  tbe  pro- 
ceedings, whether  "after  final  Judgment,"  as 
used  in  said  section  1251,  has  the  meaning 
attributed  to  it  by  petitioner  or  by  re- 
spondent. 

In  the  Idaho  case . 

**The  only  issue  presented  by  the  pleadings," 
as  stated  by  the  court,  "was  tbe  value  of  the 
land  to  be  taken.  The  right  to  take  the  land 
described  in  the  complaint  and  the  necessity  for 
such  takinif  is  admitted  by  the  answer,  and 
the  description  of  the  land  as  alleged  in  the  com- 
plaint is  also  admitted  by  the  answer,  and  the 


allegation  in  the  answer  as  to  the  necessity 
for  taking  80  additional  acres  Is  not  denied 
or  put  in  Issue,  and  therefore  must  have  been 
admitted  by  the  appellant,  leaving  for  deter- 
mination the  value  of  the  land  described  In  the 
pleadings  as  the  only  issue  to  he  determined  in 
said  cause.** 

The  jury  returned  a  verdict  "for  tbe  de- 
fendants" and  assessing  "defendants'  dam- 
ages In  tbe  sum  of  $65,503."  Whereupon  tbe 
trial  court,  after  reciting  the  formal  and 
preliminary  matters,  entered  tha  following 
judgment: 

"Whnefore,  by  virtue  of  the  law  and  by  rea< 
son  of  the  premises  aforesaid,  it  is  ordered,  ad- 

{udged  and  decreed  that  the  said  defendants 
lave  and  recover  from  said  plaintiff  the  sum  of 
$55,593,  with  interest  thereon  at  the  rate  of  7 
per  cent  per  annum  from  the  data  hereof  until 
paid."  etc. 

From  that  Judgment  an  appeal  was  taken 
.by  plaintiff,  and  tbe  language  hereinbefore 
quoted  appears  to  have  been  used  with  refer- 
ence to  the  contention  of  appellant: 

"That  the  court  erred  In  entering  an  uncondi- 
tional personal  Judgment  against  the  appellant" 

Tbe  question  as  to  the  Import  of  the  phrase 
"final  Judgment"  or  when  the  money  had  to 
be  paid  was  not  Involved,  but  the  court  was 
called  upon  to  determine  the  character  of 
the  Judgment  to  be  entered,  and  It  did  hold 
tbat  "a  Judgment  in  personam"  was  author- 
ized, treating  the  amount  of  the  award  as 
damages.  As  to  tbe  Idaho  case.  It  may  also 
be  said  that  the  Judgment  in  form  created  a 
present  obligation  for  the  immediate  pay- 
ment of  a  definite  sum  of  money  upon  which 
an  execution  could  Issue.  It  was  not  con- 
ditional and  tentative  qs  In  the  case  at  bar. 

Of  the  California  cases  cited  In  the  Idaho 
decision  the  first,  Glenn  County  v.  Johnston, 
129  Cal,  404,  62  Pac.  66,  Involved  a  motion  to 
dismiss  a  condemnation  proceeding  brou^t 
by  Glenn  county  for  the  reason  that  more 
than  30  days  bad  elapsed  since  the  entry  ct 
tbe  judgment  and  payment  had  not  been 
made  to  defendants,  'the  court  below  denied 
tbe  motion,  but  the  Supreme  Court  reversed 
It,  thus  virtually  holding  tbat  "after  final 
Judgment"  refers  to  the  entry  of  tbe  prelim- , 
Inary  order  of  condemnation  In  tbe  superior 
conrt  It  may  be  admitted,  as  claimed  by 
petitioner,  that  there  was  no  discussion  In 
tbe  briefs  as  to  what  constituted  tbe  "final 
Judgment"  wltiiin  the  purview  of  said  sec- 
tion; tbe  principal  subject  of  controversy 
being  as  to  whether  the  sections  In  qnesticm 
applied  to  <»>untles,  but,  as  stated,  tbe  point 
was  necessarily  involved  tn  the  decision. 
Connty  of  Madera  v.  Baymond  O.  Co.,  138 
Cal.  244,  71  Pac.  112,  did  not  call  fbr  the 
determination  of  the  questlm  considered 
herein,  although  said  first  clause  of  said 
section  1251  was  quoted  In  tbe  (pinion  In 
connection  with  tbe  discussion  of  the  form 
of  judgment  required,  tbe  conclusion  being 
reached  that,  "even  if  the  form  of  tbe  judg- 
ment was  not  as  It  shonld  be,  defendant  was 
not  injured  thereby  and  cannot  complain,  and 
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plaintur  makos  do  objection  to  the  form  of 
Its  Judgment" 

In  Beaeley  r.  lilountain  Lake  Water  Co., 
IS  Cal.  317,  73  Am.  Dec.  675,  it  Is  said: 
'  "Tbe  right  to  take  on  tbe  terms  adjudicated, 
whidi  is  a  compulsory  statutory  sale,  accrues 
(KMn  the  legal  proceedings,  the  petition,  the  re- 
port, the  confirmatioD ;  then  the  price  becomes 
fixed.  But  no  right  of  entry,  mocn  less  a  title, 
accrues  bo  far.  The  party  condemning,  the  rep- 
resentative of  a  state,  is  then  -in  a  condition  to 
be  a  purchaser;  the  other  party  is  in  a  situa- 
tion of  a  vendor  making  an  agreonent  of  sale 
on  conditton  precedent,  but  retaining  hia  title 
and  possession  until  payment." 

Tbe  theory  thos  presented  harmonizes 
with  petitlooer's  claim  that  the  award  con- 
stttutes  the  determination  of  the  price  that 
mast  be  paid  for  the  property.  If  It  be  taken, 
rather  than  a  personal  Judgment  for  the  di- 
rect payment  of  money. 

In  Uimb  T.  Schottler,  S4  Gal.  810,  It  was 
held  that: 

"The  right  of  the  state  to  take  private  proper- 
ty tor  public  use  in  no  sense  depends  upon  any 
contract  between  the  ownu  and  the  public,  nor 
Is  there  any  vested  right  to  compensation,  until 
the  property  is  taken;  nor  is  the  government 
under  any  obligation  to  take  the  profwrt^,  if 
the  terms,  when  .ascertained,  are  not  satisfac- 
tory." 

But  the  case  most  strongly  relied  opon  by 
petitioner  is  Pool  t.  Batler,  141  Cal.  46,  74 
Pac.  444.  Therelu  the  appeal  was  from  an 
order  dismissing  the  action  made  upon  plain- 
tiff's motion.  The  action  was  to  condemn  a 
strip  of  land  for  a  ferry  landing.  There  was 
a  prior  appeal  from  the  jndgment  condemn- 
ing the  laud  for  said  purpoue  In  which  the 
Judgment  was  afiBrmed.  In  that  case  the 
trial  court  gave  Judgment  to  the  plaintiff 
condomuing  tbe  land  to  the  burden  of  the 
casement,  and  assessing  the  damages  at  $285. 
The  defendants  upon  the  trial  reserved  several 
exceptions  and  moved  tbe  court  for  a  new  tri- 
al upon  all  the  Issues,  and  the  motion  was 
denied.  From  this  order  als9  an  appeal  wa» 
takeo.  The  plaintiff  deposited  with  the 
clerk  the  said  sum  of  $285,  and  costs,  withiu 
30  days  after  tbe  entry  of  Judgment.  The 
defendants  did  not  accept  the  money  so  de- 
posited, but  took  and  perfected  their  appeal, 
and  did  not  abandon  all  defenses  except  for 
greater  compensation,  and  could  not  demand 
or  obtain  the  money  until  the  appeal  should 
be  determined.  It  Is  to  be  observed  that  In 
that  case  the  appeal  was  taken  by  the  de- 
fendants, and  under  section  1254  of  tbe  Code 
of  Civil  Procedure  they  could  not  get  the 
money  without  abandoning  all  the  defenses 
they  had  to  the  action  except  as  to  the  suf- 
ficiency of  the  damages  awarded;  and  such 
defenses  were  not  abandoned,  but  were  press- 
ed upon  the  motion  for  new  trial  and  in  the 
Supreme  Court  on  appeal.  As  stated  In  the 
opinion: 

"If  they  had  applied  to  the  court  for  an  or- 
der directing  tbe  clerk  to  pay  over  the  money,  it 
could  not  have  been  granted  pending  the  motion 
for  a  new  trial,  or  at  any  time  after  the  appeal 
was  taken  until  the  judgment  was  affirmed  or 
the  appeal  dismissed^* 


It  is  thus  to  be  seen  how  different  that 
case  Is  from  this  in  the  very  Important  con- 
sideration that  therein  It  was  not  donbted 
that  the  appeal  operated  to  suspend  or  stay 
tbe  Judgment,  and  the  persons  who  were  en- 
titled to  the  moo^  refused  to  aeo^  it.  As- 
the  coort  said: 

"The  coart  had  no  power  to  make  the  requisite 
order  for  the  payment  of  the  moacy,  the  juds- 
ment  having  been  suspended  by  the  appeal, 
which  was  a  refusal  to  accept  the  money,  or  to- 
treat  the  Judgment  as  a  final  determination  of 
the  rights  at  the  parties,  thou^  it  was  in  foma 

Jndgment  in  tbe  court  below  was  entered 
June  21,  189S,  and  tbe  appeal  was  decided 
December  3, 1901,  and  became  final,  according 
to  the  declaration  of  the  Supreme  Court,  Jan- 
uary 2,  1902,  a  period  of  3%  years  after 
Judgment  In  the  court  below.  Purthennore 
declared  the  court: 

"Such  delay  may  have  furnished  in  this  case, 
and  miglit  in  many  others,  sufficient  reasons  for 
an  abandonment  of  the  enterprise^  Duriaff  all 
that  time  defendants  were  protesting  against  the 
judgment,  and  when  plaintiffs  finally  relieved 
them  from  what  they  insisted  was  a  wrong,  op- 
pressive, and  erroneous  jndgment  by  dismissiiis 
the  proceeding,  now  appeal  from  the  ordw  re- 
lieving them  from  it.  The  ultimate  qnestuan,. 
however,  is  whether  tlie  court  erred  in  dismias- 
ing  the  action." 

And  It  Is  in  view  of  this  situation  that  the 
court  entered  into  a  learned  dlscussltm  of  the 
nature  of  condemnation  proceedings  and 
came  to  tbe  consideration  of  the  questioa  at 
what  stage  of  such  proceedings  a  plaintiff 
may  abandon  an  enterprise  or  decline  to 
take  the  property.  It  was  clearly  right  to 
hold  that  during  tbe  pendency  of  tbe  motion 
for  a  new  trial  and  of  the  .appeal  by  the  de- 
fendants the  plaintiffs  had  the  right  to 
abandon  the  enterprise  and  refuse  to  pay  the- 
compensation.  But  It  was  contended  that^ 
having  deposited  the  money  with  the  clerk 
of  the  court,  they  could  not  withdraw  it^ 
and  that  upon  the  affirmance  of  the  appeal 
the  defendants  were  entitled  to  receive  it, 
and  this  Is  the  vital  point  of  the  whole  case. 
As  to  that  contention,  it  was  said: 

"I  think  plaintiffs  had  the  right  to  abandon 
at  any  time  before  the  defendants  were  willing 
to  receive  it,  or  were  in  a  position  to  demand  iL**^ 

Thus  far  it  would  seem  no  one  could  dia- 
agree  with  the  court;,  Furthermore  said  tlift 

court: 

"The  deposit  under  the  circomstancea  wa» 
only  a  tender,  and  in  such  cases  the  money  ten* 
dered  does  not  vest  in  the  person  to  whom  it  is 
tendered  unless  it  is  acc^ted.  In  this  case  tha 
deposit  was  not  accepted.  The  defendants  per- 
sisted in  their  contention  that  the  jndgment  was 
erroneous  and  invalid,  and  sought  to  have  it  re- 
versed, and  could  hardly  contend  that  the  money 
or  the  right  to  it  was  vested  in  them  so  long  as 
they  contended  that  the  plaintiffs  had  no  riiiit 
to  the  land." 

No  such  contention  Is  made  by  the  dtfend- 
ant  here.  On  the  contrary,  he  was  satisfied 
with  the  Judgment  and  seeks  to  obtiUn  tbe 
money.  He  claims  also  that  said  Jndgment 
was  not  stayed  by  the  anneal  for  reasons  al- 
ready stated.   Tbe  court  proceeded: 
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"The  vestliiE  of  the  title  to  the  depoiit  In  the 
defend&ata  U  coincident  with  the  vesting  ot  the 
right  to  tUe  land  for  the  purposes  for  which  it 
ivas  sought,  but  pending  the  appeal  the  plaintiffs 
could  assert  no  right  to  the  land  or  its  uee  un- 
der the  judgment  which  had  been  stayed  and 
suspended  by  the  appeal,  during  which  time  the 
'Court  was  powerless  to  enforce  it;  nor  could  the 
defendaots  sajr:  The  right  to  the  money  is  vest- 
-ed  in  us,  but  yon  shall  not  have  the  land.* " 

The  foregoli^  as  applied  tactile  facta  of 
that  case,  cannot  be  disputed,  but  here  the 
defendant  asserts  the  title  to  the  money  for 
the  reason  that  the  judgment  has  not  been 
stayed,  that  he  Is  wlUtDg  for  plalntlfl  to  take 
the  land  at  the  assessed  price  and  ttuit,  by 
Tlrtue  of  the  express  provisions  of  the  stat- 
ute, he  Is  authorized  to  reduce  the  money  to 
his  possession.   The  opinion  proceeds: 

"Hie  title  to  the  land  does  not  Test  in  the 
plaintiffs  until  'the  final  order  of  condemnation' 
is  made  by  the  court  and  a  copy  of  the  order 
filed  in  the  office  of  the  county  recorder,  'and 
thereupon-  the  property  described  therein  shall 
Test  In  the  plaintiff  for  the  purposes  therein 
■pecified.'  Code  Civ.  Proc.  {  1263." 

After  dtlng  certain  decisions,  the  court 
then  comes  to  the  coislderatlon  of  the  quea* 
tion  as  to  wh&i  or  within  what  time  the 
plaintiff  In  coudemnatlon  proceedings  may 
abaiidoQ  them  and  decline  to  take  the  prop- 
vrty,  and  It  quotes  said  statement  of  Lewlu 
as  to  the  w^bt  of  authority,  and  Dillon  on 
Municipal  Corporatltms  (4th  E^d.)  i  008,  as 
follows: 

**Under  the  language  by  which  the  power  to 
open  streets  and  to  take  private  property  for 
that  purpose  is  usually  conferred  upon  munici- 
pal corporations,  they  may  at  any  time  before 
taking  poseession  of  the  property  under  complet- 
ed proceedings,  or  before  the  final  con6rmation, 
recede  from  or  discontinue  the  proceedings  they 
have  instituted.  This  may  be  done,  unless  it  is 
otherwise  provided  by  legislative  enactment,  at 
any  time  before  vested  rights  in  others  have  at- 
tached." 

And  quotation  Is  made  from  the  case  of 
St.  Louis,  etc.,  R.  R.  Ca  T.  Teters,  68  IIL  144, 
to  the  effect  that: 

"Where  the  company  has  not  appropriated  the 
land  at  the  time  of  the  trial,  it  would  be  im- 
proper to  render  a  judgment  for  the  recovery  of 
the  money,  or  to  award  execution,  because  it 
could  not  be  known  that  the  company  will  ever 
enter  upon  the  land.  It  ia,  under  the  statute, 
the  payment  of  the  money  found  by  the  jury, 
and  not  the  order  of  the  court  alone,  that  con- 
fers the  right  Althooi^  the  petition  baa  been 
filed,  the  damages  assessed,  and  the  order  of 
the  court  pronounced  and  entered,  the  money 
must  be  paid  before  the  right  to  enter  attaches, 
and  until  they  pay  the  damages,  they  have  the 
rirht  to  abandon  the  location  of  the  ro^te  thus 
made,  and  adopt  some  other.  Hence  it  is  im- 
proper to  render  a  judgment  of  recovery  or 
award  execution,  unless  the  jury  find,  or  it  con- 
dnsively  appears,  from  the  record,  that  the  com- 
pany has  entered  and  is  in  posSMslon  ot  the 
land  sought  to  be  condeoued." 

The  court  adds: 

"Justice  requires  that,  where  possession  has 
not  been  taken  and  the  purpose  for  which  con- 
demnation was  sought  has  been  abandoned,  the 
award  of  damages  should  not  b«  enforced,  espe- 
cially where  the  defendants  have  prevented  for 
an  unreasonable  time  the  accomplishment  of 
the  purpose." 


If  this  doctrine  la  to  be  applied  to  all  cases 
where  the  plaintiff  has  not  entered  Into  pos^ 
sesaion,  of  course,  that  would  end  the  con- 
troversy, and  the  writ  should  Issue.  But 
the  aforesaid  statements  must  be  accepted 
with  some  qualification.  Even  where  the 
plaintiff  bus  not  entered  into  possession,  he 
Is  limited  la  time  within  which  be  must  te- 
erclse  his  option  to  abandon  the  proceed- 
ings. It  must  be  exercised  at  least  within  30 
days  after  tlte  Judgment  becomes  final.  Sec- 
tion 1255e,  Code  Civ.  Proc.  In  construing  the 
language  of  this  interesting  decision,  we  must 
not  lose  sight  of  its  peculiar  facts  or  else 
we  may  run  counter  to  the  plain  provisions 
of  the  statute. 

In  Reed  Orchard  Co.  v.  Superior  Court,  19 
Cal.  App.  648, 128  Pac.  9. 18,  It  was  held  that: 

"Where  a  railroad  company  had  obtained  a 
judgment  in  eminent  domaia,  and,  in  compliance 
with  section  1254  of  the  Code  of  Civil  Procedure, 
had  made  the  full  amount  of  the  deposits  there- 
by required  to  secure  all  demands,  •  *  • 
the  court  had  jurisdiction  under  that  section  to 
permit  the  railroad  company  to  take  possession 
of  and  use  the  property  pending  the  UtigatioD, 
and  the  appellate  court  will  not  issne  a  writ  ot 
supersedeas  of  such  order  for  possession  pend- 
ing an  appeal  from  the  judgment." 

It  was  In  view  of  .that  situation  that  It 
was  declared  an  appeal  would  not  postpone 
plalntUTs  right  to  take  possession  of  the 
property.  The  decision  was  grounded  upon 
the  peculiar  provisions  of  said  section  1264, 
which  would,  manifestly,  be  rendered  nuga- 
tory if  its  operation  was  suspended  during 
an  appeal.  Ihe  case  really  has  no  applica- 
tion to  the  fticts  Involved  herein. 

It  Is  manifest  that  the  different  cases  dted 
cover  variant  aspects  of  condemnation  pro- 
ceedings, and  the  peculiar  situation  of  eadi 
must  be  regarded  to  avoid  being  misled  Into 
a  general  application  of  the  statements  made 
In  the  several  opinions. 

Here,  we  may  reiterate,  the  situation  is 
this:  Plaintiff  was  dissatisfied  with  the 
award,  has  not  taken  possession,  but  has 
taken  an  appeal  from  the  judgment  Said 
appeal  has  not  been  determined,  and  hence 
said  judgment  has  not  become  final.  No 
undertaking  was  given  to  stay  execution; 
It  being  the  claim  of  plaintiff  that  no  such 
undertaking  was  required  to  effect  said  pur- 
pose. The  defendant  was  willing  to  accept 
the  award,  took  no  appeal,  but  after  the  ex- 
piration of  30  da^  from  the  entry  of  the 
preliminary  order  of  condemnation  sought 
executloD. 

The  determination  of  the  controversy  then 
depends  upon  the  following  considerations: 

[1]  1.  Does  the  phrase  "after  fiual  Judg- 
ment" in  said  section  refer  to  the  prelimi- 
nary Judgment  of  condemnation  as  entered 
In  the  superior  court?  That  has  been  an- 
swered In  the  affirmative  by  the  Supreme 
Court  in  Glenn  County  Johnston,  supra, 
where  the  question  was  necessarily  harolTea 
and  we  must  follow  it. 

[2]  2.  Was  the  Judgment  ot  sudk  diaractra 
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that  ezeCDtlon  could  issue  upon  It?  This  la 
plainly  answered'  by  said  section  1252,  pro- 
viding that,  U  ttie  money  be  not  so  paid  or 
deposited  (that  is,  paid  or  deposited  within 
30  days  after  the  pr^mlnaiy  Jodgmoit  of 
condemnation),  execution  may  issue  as  in 
drll  cases.  This  is  a  matter  that  the  au- 
Qwritles  hold  can  be  related  by  statute. 
If  execution  can  Issue  to  enforce  the  pay- 
ment of  the  amount  of  the  award,  the  judg- 
ment must  at  tlut  time  be  egulvalent  to  a 
personal  Judgment  for  the  payment  ot  mon- 
ey. Prior,  howerer,  to  this  period,  beginning 
30  days  "after  final  Judgment,"  the  Judgment 
amounts  to  no  more  than  an  order  fixing  the 
price  at  which  plalntur  may  or  may  not  take 
the  property.  It  Is,  In  effect,  an  adjudica- 
tion of  the  amount  which  plaintiff  should  pay 
as  a  Just  compensation  for  It  to  be  entitled 
to  take  the  property  for  the  purpose  claimed, 
but  If  the  status  Is  not  clianged  by  some  oth- 
er proceeding,  after  the  expiration  of  said 
30  days,  it  becomes  substantially  a  personal 
Judgment  for  the  direct  payment  of  money. 

[3, 4]  3.  What,  then,  was  the  effect  of  said 
appeal?  It  stayed  the  operation  of  the  Judg- 
ment for  the  reason  that  the  character  of  said 
Judgment  must  be  determined  as  of  the  time 
when  the  appeal  was  taken.  It  was  not  then 
a  Judgment  requiring  the  payment  by  plain- 
tiff of  a  specific  amount  of  money,  and  which 
could  then  be  enforced  by  a  writ  of  execu- 
tion. It  was  the  adjudication  of  a  condi- 
tional liability  which  might  or  might  not  be- 
come a  fixed  and  absolute  obligation.  It  was 
not,  therefore,  within  the  exception  noted  in 
said  section  942. 

The  effect  of  the  appeal  being  to  remove 
Uie  subject-matter  of  the  order  from  the  Ju- 
risdiction of  the  lower  court,  that  court  is 
without  power  to  proceed  further  as  to  any 
matter  embraced  therein  nnUl  the  appeal  is 
detennlned.  Tosbuig  t.  Vosburg,  137  Cal. 
406,  70  Pac.  473.  If  the  appeal  had  been 
taken  after  the  expiration  of  said  30  days 
without  a  stay  bond,  a  different  conclusion 
would  probacy  be  required. 

In  conclusion  it  may  be  suggested  that, 
even  if  the  appeal  bond  did  not  operate  to 
stay  proceedings,  it  would  be  proper  for  this 
court  to  allow  petitioner  to  file  an  effectlTe 
bond  for  that  puri>ose.  The  authority  for 
such  procedure  is  found  in  Hill  t.  Flnnlgan, 
S4  CaL  401.  Sudi  request  Is  made  by  peti- 
tioner if  such  action  be  deemed  advisable  by 
the  court,  but  it  Is  believed  that  the  appeal 
has  accomplished  that  result,  and  we  think 
the  writ  should  issue;  ^d  It  is  so  wdered. 

We  concur:  CHIPMAM,  P.  J.;  HART.  J. 

Modification  of  Opinion. 

PER  CURIAM.  That  portion  of  the  opin- 
ion beginning  with  the  word  "again"  lu  line 
7  and  concluding  with  the  word  "trial"  in 


BBPOBTEB  (CaL 

Hue  2  from  the  bottom  of  page  1013  of  vtd- 
ome  161  of  the  Pacific  Barter,  embracbig 
the  oonslderatlon  of  section  1256a  ot  the 
Code  of  Civil  Procedure,  is  hereby  strii&ec 
out  and  withdrawn.  The  same  Order  will  be 
made  as  to  the  following  sentence  ftonnd  <m 
page  1018  of  said  opinion: 

"If  the  appeal  had  been  taken  after  the  ezpii*' 
tion  of  said  80  days  without  a  stay  bond,  a  dif- 
ferent ccmduslon  would  probably  be  required." 

Said  portions  of  the  opinion  are  not  nec- 
essary to  the  decision,  and  the  qnestloas 
therein  suggested  had  better  be  reserved  un- 
til the  exigency  of  the  case  demands  their 
consideration. 


tS2  C«I.  App.  Oi 
SOWASH  V.  EMERSON.    (Giv.  1B6L) 

(District  Court  of  Appeal,  Third  District,  Cah- 
fomia.   Nov.  8,  1916.) 

1.  WOBK  ANO  LaBOB  «=>4(^— COIfTKACT  FOB 

Personal  Skbvicks— Iuplieo  Coktoaot. 
Although  to  recover  for  personal  services 
tha  complaint  must  show  an  express  agreement 
for  hire,  where  an  agreement  for  personal  serr- 
icee  is  ahown  without  an  agreement  for  compen- 
BatioD,  an  Implied,  and  not  an  express,  contract 
ia  diadosed,  and  recovery  must  be  upon  quan- 
tum meruit. 

[Ed.  Note.— Fbr  other  cases,  see  Work  and 
Labor,  CenL  Dig.  {  4;  Dec.  iMg.  «=»4C!).] 

2.  WOBE  AJVn  LaBOB  «=>4(2)— CONTBAOT  TOM 

Personal.  Sbbvices— Iupueo  Agreeuxnt. 
Tha  general  rule  Is  that  an  agreement  to 
pay  for  services  rendered  and  accepted  is  pre* 
sumed  rndess  the  psrtles  are  memom  of  tlw 

same  family  or  near  relatives. 

(Ed.  Note,— For  other  cases,  see  Work  and 
Labor,  Cent.  Dig.  $  4;  Dec  Dig.  ^=>4(2).] 

3.  Executors  and  Admin  istbators  c?=>221 

(2) — CONTBACT   fob    PeBSONAL    SeBTICES  — 

EVIDENCB— BUBDEn  OF  PbOOF. 
In  an  action  against  the  estate  of  a  de- 
cedent for  compensatioD  for  special  extra  serv- 
ices rendered  decedent,  the  burden  of  proof  tbat 
the  services  were  rendered  voluntarily,  or  fliat 
tl^ey  were  witliio  tbe  scope  of  the  original  em- 
ployment, rested  upon  the  defendant; 

[Ed.  Note.— For  other  cases,  see  Exeeotors 
and  Admiaistrators,  Ceat.  Dig.  U  186&  1881- 
1863;   Dec.  Dig.  «»221(2).] 

4.  Wobk  avd  Labob  «s>13  —  Coittbact  fob 
Pbbsonai.  Sisvicbs— Extba  Sbrvicks. 

Although,  where  tbe  extra  services  are  the 
same  as  thoee  required  by  the  origiaal  agree- 
ment, to  entitle  a  servant  to  recover  for  such 
extra  services,  an  express  contract  or  acree* 
ment  to  pay  extra  compensation  must  be  shown, 
where  fhe  special  aervicee  are  dissimilar  from 
those  to  be  performed  under  the  original  con- 
tract of  employment,  proof  of  the  performance 
of  such  services  with  proof  at  acceptance  by  the 
master  will  raise  an  implied  promise  on  the  part 
of  tbe  master  to  pay  the  reasonable  value  of 
scch  special  serrices. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  {  28;  Dec.  Dig.  9=>13.J 

5.  Executobs  and  Aduinistbatobs  <S^221 
(6)— CONTBACI  FOB  FBBSONAL  SbBVICES  — 
EVIDENCB>— SiTFnClEKCT. 

In  an  action  against  the  estate  of  a  decedent 
for  special  services  as  nurse  rendered  in  addi- 
tion to  an  express  contract  to  furnish  board 
and  lodging,  evidence  held  to  sustain  findings 
that  the  plaintiff  rendered  to  tlie  deceased  serv- 
ices as  nurse,  and  that  decedent  accepted  them 
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■and  rec^Ted  the  benefits  flowlnc  UierefKHH,  zala- 
iag  en  implied  c(»itract  to  pay  for  such  serrleei. 

[Ed.  Note.— For  other  cases,  see  ISzecators 
and  Adiniaistrators,  Gent.  Dig.  U  908^,  1S74, 
1876;  Dec.  Dig.  «=»221(6).l 

«.  wobk  and  i^abob  ^»13— contaact  tob 
Pebsohal  Sebviceb— Extba  Sebvicbs. 
As  an  sgTeement  to  fuiDish  board  and  lodg* 
ing  does  not  necesfiaril:r  ioclude  nursing,  un- 
less tbe  contract  to  furnish  the  former  express- 
ly includes  the  latter  or  is  in  language  from 
which  no  other  conclusion  may  be  drawn,  a 
promise  to  pay  extra  cMnDensation  for  the  serv- 
ices of  a  nurse  will  be  implied. 

[Ed.  Note.~For  odier  cases,  see  Work  and 
LAbor,  CenL  IMg;  S  28;  Dec.  Dig.  «=»13.] 

7.  Appeal  and  Ebrob       1010(1)— Rivikw— 

FlNDINQS. 

Eludings  of  fact  based  on  sufficient  evidence 
are  condusive  on  appeaL 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  3979-8981;  Dec.  Dig. 
1010(i>.] 

Ap[}eal  fr6m  Superior  Gourtt  Humboldt 
County;  Clifton  H.  Connlck,  Judge. 

Action  by  Gladys  M.  go  wash  against  T.  H. 
Emerson,  as  adminis^tor  of  the  estate  of 
Thomas  B.  Emerson,  deceased.  From  a  Jadg- 
ment  for  plaintiff  and  an  order  denying  a 
motion  for  new  trialt  defendant  appeals. 
Affirmed. 

Frank  McGowan,  of  San  Francisco,  and 
Denver  Sevier,  of  Eureka,  for  appellant. 
George  H.  Borcbard,  ot  Eureka,  tox  re- 
spondent. 

HART,  J.  Paragraph  2  of  the  c(«nplaint 
In  this  action  alleges  that  the  plalotlfl,  be- 
tween the  1st  day  of  October,  1913,  and  tbe 
20th  day  of  September,  1914,  at  tbe  dty  of 
Areata,  coun^  of  Humboldt  rendered  cer- 
tain spedal  services  for  the  defendant's  in- 
testate, Thomas  B.  Emerson;  that  said  spe- 
cial services  consisted  of  taking  care  and  per- 
scmal  charge  ot  said  Thomas  B.  Emerson 
during  all  of  tbe  period  mentioned,  "looking 
after  him  and  giving  him  a  home  and  personal 
attention  all  said  time,  frequently  when 
said  Emerson  was  In  a  besotted  and  drunken 
condition,  and  hapless  from  overindulgence 
In  Intoxicating  liquors."  It  is  further  al- 
leged tbat  during  tbe  said  period  of  time  the 
plaintiff  contracted  to  give  and  did  give  to 
said  Emerson  room  and  board,  "but  tliat  the 
aforesaid  q>eclal  services  set  forth  and  refer- 
red to  In  paragrajdi  2  hereof  formed  no  part 
of  said  contract  but  were  of  a  spedal  diar- 
acter,  rendered  necessary  by  the  drunken, 
beaatlal,  and  often  nauseating  and  repulsive 
physical  and  mental  condition  In  which  said 
Emerson  was  frequently  during  said  period." 
It  Is  then  alleged: 

"That  said  special  services  were  rendered  by 
said  plaintiff  at  the  request  of  said  Homas  R. 
Eteemon,  and  were  reasonably  worth  tbe  sum 
of  SlOO  per  month,  and  were  rendered  as  afore- 
said for  a  term  of  11  months  and  19  days,  and 
were  reasonably  worth  in  all  the  sum  of  Sl,157 ; 
that  no  part  tx  the  same  has  beoi  paid.'* 

It  Is  further  alleged  that  the  said  Emerson 
died  on  the  day  of  September,  1914, 


and  that  his  son,  T.  H.  Emerson,  the  defend- 
ant herein,  was,  after  due  proceedings,  ap- 
pointed by  the  superior  court  of  Humtioldt 
county  administrator  of  the  estate  of  the 
said  Thomas  R.  Emerson,  deceased. 

Tbe  complaint  states  that  tbe  plaintiff  and 
her  husband  entered  Into  an  agreement 
whereby  It  was  agreed  and  understood  be- 
tween them  that  all  money  earned  by  her  by 
reason  of  the  special  services  rendered  for 
and  in  behalf  of  said  Thomas  R.  Emerson 
should  be  her  separate  property,  and  tbat 
said  earnings  are  her  separate  property. 

It  is  alleged  that  the  plalntlfif,  within  legal 
time  after  tbe  publication  of  notice  to  the 
creditors  of  Thomas  R.  Eimerson,  deceased, 
presented  to  the  administrator  of  the  estate 
of  the  sold  deceased.  In  due  form  and  verified, 
tbe  claim  upon  which  this  action  is  based, 
and  that  tbe  said  administrator  rejected 
the  same.  The  prayer  la  for  judgment  for 
the  sum  of  $1,157. 

Tbe  answer  speclflcatly  denies  each  and 
all  tbe  material  allegations  of  tbe  complaint, 
and.  In  addition  thereto,  sets  up  several  dis- 
tinct special  defenses,  tbe  substance  of  which 
may  thus  be  stated:  (1)  That  the  contract 
for  the  services  mentioned,  if  any  such  con- 
tract was  at  all  made,  was  not  to  be  perform- 
ed during  the  lifetime  of  tbe  deceased,  that 
the  consideration  for  said  services  was  tbat 
the  decedent  was  to  devise  property  to  the 
plaintiff  or  make  provl^on  In  bis  will  for 
plaintiff,  "and  that  such  contract  U  an?  was 
entered  Into  as  aforesaid,  is  invalid  as  neither 
said  contract  nor  any  note  nor  any  memoran- 
dum thereof  is  In  writing  or  subscribed  by 
tbe  decedent  or  his  agent" ;  (2)  that  the 
services  referred  to  in  tbe  complaint  11  such 
services  were  rendered  at  all,  were  so  ren- 
dered for  and  in  expectation  that  tbe  deced- 
ent would  provide  for  tbe  plaintiff  through 
a  devise  or  bequest  or  provision  In  the  de- 
cedent's last  will ;  (3)  tbat  prior  to  the  com- 
mencement of  this  action  and  to  tbe  presen- 
tation of  any  claim  herein  "plaintiff  received 
and  accepts  in  full  satisfactioa,  irayment 
and  discharge  of  the  cause  of  action  set  forth 
In  the  amended  complaint  and  all  claims 
that  she  bad  or  claimed  against  this  estate 
a  carpet  of  the  value  of  |125  or  thereabouts." 

The  court  found: 

"That  all  the  allegations  of  the  plaintiff's  first 
amended  complaint  herein  are  true,  except  that 
said  services  so  rendered  and  performed  as  al- 
lied were  reasonably  worth'tbe  sum  of  $494; 
that  all  the  denials  and  auctions  of  the  an- 
swer herein  to  the  first  amended  complaint  are 
untrue." 

Conclusions  of  law  were  filed  and  Judgment 
was  rendered  and  entered  accordingly.  Tin 
defendant  appeals  from  said  Judgment  and 
the  order  denying  him  a  new  trial 

It  appears  from  the  evidence  that  tbe  de- 
ceased, a  resident  for  many  years  of  the  cU? 
of  Areata,  in  Humboldt  county,  and  a  man 
of  considerable  means,  had  become  so  ad- 
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dieted  to  the  nse  of  Intoxicating  liquors  as 
that  he  practically  deTeioped  into  a  dipso- 
maniac. He  had  a  wife  and  a  son  (ttte  de- 
fendant in  this-  action),  but  it  appears  that 
at  all  the  times  referred  to  In  the  complaint 
they  resided  In  one  of  the  Eastern  states, 
and  that,  so  far  as  his  family  were  concern- 
ed, he  lired  alone  in  the  dty  of  Areata.  For 
a  long  period  of  time  prior  to  his  death  he 
was,  it  Is  made  to  appear,  in  an  almost  on- 
Interrupted  condition  of  inebriety,  so  mqch 
so,  indeed,  that  Dr.  McKinnon,  one  of  the 
local  physicians,  waf>  frequently  called  in  to 
professionally  attend  and  so  rellere  him  of 
the  etTects  of  the  drinking  "sprees"  which 
seem  to  have  grown  into  a  custom  with  him. 

The  deceased  was  a  personal  friend  of  the 
plaintiff  and  her  husband,  and  there  is  evi- 
dence which  ^ows  that  the  plaintiff,  against 
the  advice  of  her  husband,  agreed  to  furnish 
the  deceased  with  board  and  lodging  at  their 
home.  The  deceased,  while  In  a  very  serious 
condition  physlpally  as  the  result  of  long 
contlnned  IntoxicatlOD,  was  taken  to  the 
home  of  the  plaintiff  on  the  1st  day  of  Oc- 
tober, 191S,  and  remained  there  as  boarder 
and  lodger  nntil  the  20th  day  of  September. 
1914,  or  until  a  few  days  prior  to  the  date  of 
his  death,  which  was  on  some  day  tn  the 
latter  part  of  said  month  and  year. 

The  testimony  does  not  disclose  the  extent 
of  the  «)mpensatlon  which  the  deceased 
agreed  to  pay  the  plaintiff  or  that  she  receiv- 
ed for  the  board  and  lodging  so  furnished. 
It  is  very  dear  from  the  testimony,  however, 
that,  after  the  deceased  took  up  his  residence 
with  the  plaintiff,  he  continued  to  Indulge 
excessively  In  alcoholic  liquors;  that  as  a 
result  thereof  he  was  during  much  of  the 
time  sick  and  wholly  unable  to  take  care  of 
himself,  and  consequently  required  attention 
and  assistance,  both  during  the  day  and  the 
night  time. after  his  retirement:  that  medi- 
cine pre&crlbed  by  his  physldaq  had  to  be 
given  him,  and  his  food  often  brought  to  his 
room;  that  on  occasions  when  Inordinately 
-intoxicated  he  was.  exceeding  filthy  In  his 
personal  habits,  often  soiling  his  outer  clothes 
with  undigested  matter  ejected  from  his 
stomadi,  and  his-  undergarments  and  person 
with  excrements  from  hts  bowels  and  tlie  con- 
tents of  his  bladder,  he  being  unable  to  con- 
trol himself  In  those  particulars  by  reason 
of  the  helpless  physical  and  mental  condi- 
tion in  which  his  inebriety  plac-ed  him.  Thus 
he  required  almost  constant  care  and  atten- 
tion, and  the  evidence  shows  that  the  plain- 
tiff bestowed  upon  him  during  the  period  that 
he  boarded  and  lodged  at  her  home  the  at- 
tention required.  She  watched,  cared  for. 
fed.  and  administered  to  him  medicine  when 
he  was  cooQned  to  his'  bed.  She  often  bathed 
him  when  in  the  filthy  condition  abore  de- 
scribed. She  would,  when  he  was  absent 
from  the  house  when  he  ought  to  be  there, 
go  out  and  search  for,  find  and  assist  him  to 
her  home  and  his  room.  In  brief,  there  Is 
evidence  to  support  the  ccmdusltfn  that  she 


as  solicitously  and  tenderly  eared  fiir  liim 
in  his  helplessness-  as  if  he  were  her  father 
or  a  son  or  a  brother. 

The  trial  court  was  clearly  warranted  by 
the  evidence  in  finding  the  facte  as  above 
recited  notwithstanding  that  there  was  an 
adversary  showing  from  whicdi.  It  may  be 
conceded,  the  court  might  have  found  the 
claim  of  the  plaintiff  to  be  spurious. 

The  position  of  the  appellant  is,  however, 
that  wlille  the  complaint  declares  upon  an 
express  contract,  no  evidence  was  presented 
showing  an  express  contract  for  the  perform- 
ance of  the  services  described  in  the  com- 
plaint, nor  Is  there  any  evidence  showing 
whether  the  claim  as  preeented  to  the  admin- 
istrator was  based  upon  or  the  outgrowth 
of  an  express  or  an  implied  contract 
argimient  from  this  postulate  Is  that,  since 
the  ptalotiff  was  under  employment  of  the 
deceased  to  perform  the  service  of  providing 
him  with  board  and  lodging.  *^e  plaintiff 
must  fail,  because  the  rule  is  Inexorable  that 
plaintiff  must  show  an  express  contract  to 
pay  for  these  'special  services'  "  dalmed. 

It  is  very  dear  that  the  plaintiff  counts 
upon  an  implied,  and  not  upon  an  express, 
contract.  It  is  true,  as  must  always  be  so 
in  a  case  of  an  Implied  cfontract  for  personal 
services,  that  the  complaint  must  show,  as 
the  complaint  In  this  case  states,  that  there 
was  an  express  agreement  for  the  hiring,  but 
such  an  averment  of  Itself  does  not  disclose 
on  express  as  contradistinguished  from  an 
Implied  contract.  If  the  pleaded  facts  show, 
as  should  always  be  shown  or  pleaded  to 
avoid  the  implication  that  the  services  were 
to  be  performed  gratuitously,  that  there  was 
an  agreement  by  one  of  the  parties  to  em- 
ploy the  personal  services  of  another,  and  it 
Is  further  shown  that  there  was  no  agree- 
ment as  to  the  compensation  to  be  paid  for 
such  services,  then  an  Implied,  and  not  an 
express,  contract  la  disclosed,  and  to  recover 
thereon  the  plaintiff  must  count  upon  a 
quantum  meruit,  or  sue  for  the  reasonable 
value  of  his  services,  or,  as  the  words  de- 
scribing that  common  count  plainly  signify, 
for  whatever  his  services  may  reasonably 
deserve  or  merit 

[1]  The  rule  sought  to  be  invoked  and  ap- 
plied here  by  the  defendant  however,  does 
not.  In  a  case  where  an  employe  under  a  con- 
tract to  perform  certain  stipulated  services 
for  a  fixed  compensation  sues  to  recover  for 
special  services  rendered  to  his  niaster  of 
a  dissimilar  nature  to  those  for  the  perform- 
ance of  which  he  was  originally  employed, 
require  such  employfi  to  show  that  suCh  extra 
sen'lces  were  rendered  in  pursuance  of  an 
express  contract  whereby  the  master  agreed 
or  promised  to  pay  extra  compensation  there- 
for, to  entitle  the  servant  to  recover  such 
extra  compensation.  If  he  caa  show  that 
dissimilar  special  services  were  by  him  per- 
formed and  that  the  master  accepted  the 
same  and  the  benefits  thereof,  then  the  law 
will  imply  a  promise  to  pay  therefor,  and 
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thus  there  is  shown  a  contract  upon  which  he 
Is  entitled  to  recover.  Hay  v.  Petersen,  6 
Wyo.  419,  45  Pac.  1073.  34  L.  R.  A.  581. 

[2]  The  general  rnle  is  that  an  agreement 
to  pay  for  serriees  rendered  and  accepted 
Is  presumed  unless  the  parties  are  members 
of  the  same  family  or  near  r^attves.  Law- 
son  on  Evidence,  {  T7. 

[3]  In  this  case  the  burden  of  proving  that 
the  services  were  rendered  voluntarily,  or 
that  they  were  within  the  scope  of  the  orig- 
inal employment,  rested  npoo  the  defendant 
Schroeder  t,  Schroeder,  119  Iowa,  67,  93 
N.  W.  78. 

One  of  the  cases  relied  npcm  by  the  defend- 
ant is  Cany  v.  Halleck,  9  Cal.  198,  203,  where- 
in the  Supreme  Court  quoted  approvingly 
and  applied  the  following  rule,  as  stated  in 
Smith's  Master  and  Servant,  pp.  101,  102: 

"Upon  nmilar  principles  it  is  equally  dear 
that,  where  a  stipulated  remuneratioa  has  been 
agreed  opoo,  the  Mrvant  has  no  claim  to  addi- 
tional  remuneration  on  tLe  mere  ground  of  his 
performance  of  additional  services.  Unless  be 
can  prove  some  contract,  either  express  or  im- 

Elied,  on  tlh*  part  of  his  master  to  pay  him  an 
icrMsed  salary  for  his  additional  services,  he 
can  recover  no  remuneration  for  them." 

Again  the  defaidant  dtes  the  cases  of  Ins. 
Co.  T.  Goodrich,  74  Mo.  App.  355,  362,  and 
Pew  V.  Bank,  130  Mass.  391,  wherein  the 
rale  is  laid  down  that: 

"The  presumption  of  the  law  is  that  all  serv- 
ices rendered  by  an  eoiploy^  during  the  period 
for  which  he  is  employed,  of  a  similar  nature 
to  those  of  his  regular  duties,  are  paid  for  by 
his  salary,  and  to  overcome  this  presumption  he 
must  show  an  express  agreement  for  *  *  * 
«ompensati<Hi.'* 

[47  We  think  the  true  rule  may  be  stated, 
as  we  liave  above  indicated  It  to  be,  as 
follows:  That,  where  the  extra  services 
are  of  the  same  kind  asi  those  which  the 
original  agreement  reQuires  the  servant  to 
render,  then  the  latter,  to  entitle  him  to  re- 
cover for  such  extra  services,  must  show  an 
express  contract  or  agreement  or  promise 
on  the  part  of  the  master  to  pay  him  extra 
comi>ensation  therefor;  but  that,  where  the 
extra  or  fecial  services  are  dissimilar  to  or 
wholly  different  in  kinA  from  the  services  to 
be  performed  under  the  original  contract  of 
employment,  then  proof  of  the  fact  of  the 
performance  of  such  extra  services,  together 
with  proof  of  the  acceptance  thereof  by  the 
master,  will  raise  an  Implied  promise  on 
the  part  of  the  master  to  pay  the  reasonble 
value  of  such  extra  or  special  services. 

[Sj  The  testimony  iii  tliis  case  is  of  a 
somewhat  desultory  character,  but  In  a  case 
like  this  it  is  by  no  means  surprising  that 
it  should  be  so.  The  plaintiff  herself  was, 
most  naturally,  more  familiar  with  the  facts, 
circumstances,  and  terms  of  her  employment 
and  the  extent  of  her  services  to  the  deceased 
as  a  nurse  than  any  other  person;  but,  un- 
der the  law — a  most  salutary  rule,  indeed — 
she  was  precluded  from  giving  any  testimony 
in  the  case  t>earlng  upon  the  circumstances 
and  tenoM  at  her  employmoit  to  render  the 


special  services  for  which  she  here  seeks  the 
recovery  of  reasonable  remuneration.  Sec- 
tion 1880,  subd.  3,  Code  Civ.  Proc.  However, 
as  before  declared,  the  evidence  was  such 
as  to  warrant  the  trial  court  in  finding,  as 
it  did  find,  that  the  original  agreement  be- 
tween the  plaintiff  and  the  deceased  was 
that  she  was  to.provlde  the  latter  with  board 
and  lodging,  and  nothing  more.  And  there 
is  8u£Bclent  support  for  the  finding  that  the 
plaintiff  rendered  to  the  deceased  services 
as  a  nurse,  and,  wliile  there  is  no  direct  proof 
that  the  deceased  expressly  requested  the 
plaintiff  to  perform  for  him  those  services, 
or  that  he  promised  to  pay  her  additional 
compensation  for  the  same,  yet  it  is  very 
clear  that  she  did  render  those  services,  and 
that  be  accepted  them  and  received  the  bene- 
flts  flowing  therefi-om. 

[6]  That  the  Berrlces  the  plaintiff  was  to 
r^der  the  deceased  nnder  the  original  en- 
gagement, or  the  ctmtract  as  it  was  original- 
ly made,  are  not  similar  in  nature  or  kind 
to  the  duties  required  ctf  a  nurse,  seems  to 
us  to|  be  a  very  obTiona  proportion.  Ab- 
stracUy  apeaklng,  the  distinction  between  the 
two  kinds  ot  servlcea  ia  the  same  as  the  dls- 
tinctim  between  a  house  or  a  hotel  maintain- 
ed exclusively  for  the  purpose  of  furnishing 
board  and  lod^g  to  the  pnblte  and  a  hos- 
pital, whose  sole  and  exclusive  function  Is 
to'care  for  and  minister  to  the  sick  or  i^ys- 
Ically  inflrm.  While  board  and  lodging  are 
ordinarily  furnished  patients  in  ^  b0Q>ital 
maintained  for  the  care  of  the  physically 
sick,  still  they  are  but  essential  imddents  to 
the  paramount  or  main  purpose  or  object  or 
business  of  such  an  institution,  viz.  to  nurse 
the  physically  sick.  Indeed,  nursing  Is  a 
distinct  scientific  profession,  the  right  and 
the  ability  to  practice  wliich  are  justly  reo- 
ognized  as  pn^r  subjects  of  regulation  by 
the  state,  it  is  a  profes^on  whose  peculiar 
duties  are  more  nearly  allied  or  analogous 
to  those  of  the  profession  of  medicine  than 
to  those  of  the  business  of  furnishing  board 
and  lod^big  for  pay,  and  yet  is  wholly  inde- 
pendent of  and  materially  different  in  nature 
from  the  medicai  profession.  The  courts 
have  therefore  well  said,  when  occasion  has 
called  for  a  Judicial  exitfession  upon  the  sub- 
ject, that  the  mere  agreement  ta  furnish 
board  and  lodging  does  not  necessarily  or  by 
logic  of  the  fact  include  nursing,  and  that, 
unless  the  contract  to  furnish  the  former 
expressly  includes  the  latter,  or  Is  expressed 
In  language  from  which  no  other  Just  conclu- 
sion may  be  drawn,  a  promise  to  pay  extra 
compensation  for  the  services  of  a  nurse  in 
such  a  case  as  this  will  be  Implied.  See 
Pfeiffer  v.  Mlchelsen,  112  Mich.  614.  71  N. 
W.  156;  Cates  T.  GUmer  CTenn.  Oh.  App.)  48 
S.  W.  280. 

[7]  The  defendant  Introduced  no  proof  in 
support  of  the  several  special  defenses  set 
up  in  the  answer.  He  did,  however,  intro- 
duce some  evidence  tending  to  overthrow  the 
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preaumpUon,  arlsiiiff  from  tbe  fact  of  the 
rendition  of  serrtceB  as  a  nurse  and  tbe  fact 
of  the  acceptance  thereto  by  the  deceased,  of 
a  promise  on  the  lattor'a  part  to  pay  the 
plaintiff  Increased  compensation  for  sach 
additional  services,  bnt  the  trial  court,  to 
whlcb  the  determination  of  the  questions  of 
&ct  was  submitted,  was  not  satisfied  with 
the  showing  so  made ;  and,  since  it  was  for 
tbe  trial  court  in  tbis  case  to  say,  from  all 
the  circumstances ,  brought  to  its  attention 
through  the  evidence,  viewed  by  the  light  of 
the  rules  of  law  above  stated,  whether  there 
was  or  was  not  an  agreement  between  the 
parties  that  the  plaintiff  should  receive  extra 
or  additional  compensation  for  the  extra  or 
special  services  described  in  her  complaint, 
this  court  Js  concluded  by  the  finding  of  said 
court  upon  that  proposition,  there  being,  as 
stated,  sufficient  evidence  to  support  said 
finding. 

The  Judgment  and  the  order  appealed  from 
are  affirmed. 

We  concur:  GHIPAEAN,  P.  J.;  BUR- 
NETT, J. 

(82  Cal.  App.  3S) 

MILLER  et  at  t.  LOGAN  et  aL   (Olv.  1525.) 

(District  Court  of  Appeal,  Thhrd  District,  Cali- 
tomla.    Nov.  9,  1916.) 

1.  Appeal  and  Ebsob  «»933(4)  —  Obdxb 

GBANTINQ  NBW  TBIAL— PBESDUPTIOnS. 
On  appeal  from  an  order  granting  a  new 
trial  after  verdict  on  confiicting  evidence,  the  ap- 
pellate court  most  presume  that  the  trial  judge, 
acting  impartiaUj,  believed  that  Justiee  and 
equity  required  a  new  triaU 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C«nt.  Dig.  ff  3425,  8426,  8775;  Dec 
Dig.  «=a933(4).] 

2.  Afpbai,  and  Erbob  «=>977(3)  —  Obdbb 
Granting  Nbw  Tbial— Review. 

Tbe  discretion  of  tbe  trial  court  In  granting 
a  motion  for  a  new  trial  is  very  broad,  and  the 
order  will  be  Upheld  by  tbe  appellate  court  if  it 
may  be  supported  upon  any  of  tlie  grounds  as- 
signed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  S  3862;  Dec.  Dig.  «=>977^.] 

3.  Appeal  and  Ebbob  4=>1015(2)  —  Obdeb 
Obantinq  New  Tbiai/— Review. 

The  appellate  conrt  will  not  disturb  an  order 
granting  a  motion  for  new  trial  where  there  was 
at  the  trial  a  conflict  of  eWdence  upon  material 
inues,  unless  they  can  say  that  a  verdict  in  fa- 
vor of  the  moving  paxty  would  not  have  found 
sufficient  legal  support  in  such  evidmce. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig-  H  3860-3866;  Dec.  Dig.  «s> 

1015(2).] 

4.  Appeal  and  Bbbob  «9l015(l)  —  Obdbb 
Gbantino  New  Trial— Review. 

The  rule  that  an  order  granting  a  new  trial 
for  insufficiency  of  evidence  to  support  the  ver- 
dict will  not  be  disturbed  applies  when  made  by 
a  judge  who  did  not  preside  at  the  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  3860-^66;  Dec.  Dig.  «s> 
1015(1)1 


Appeal  from  Superior  Ooozt,  Solano 
County ;  W.  T.  O'Douiell,  Judg& 

Action  by  Henry  HUler  and  anothm 
against  Robert  Logan  and  another.  Fnon  an 
order  granting  a  motion  for  a  new  trial, 
plaintiffs  appeaL  Affirmed. 

L.  G.  Harrier,  of  VaUeJo,  and  Philip  Mo 
Enerney,  of  Fairfield,  for  appellants.  P.  B. 
Lynch,  of  VaUejo,  and  W.  H.  Morriswy,  of 
San  Francisco,  for  respondents. 

BURNETT,  J.  The  appeal  is  from  an  or- 
der granting  the  motion  for  a  new  trial.  Ap- 
pellant states  that  the  appeal  ts  taken — 
"with  full  knowledge  of  the  great  discretion  lodg- 
ed in  a  trial  judge  in  the  matter  of  granting  a 
new  trial  when  tbe  evidence  placed  before  the 
jury  is  couQicting.  But  n*e  desire  to  protest 
strongly  against  what  seems  to  us  to  be  the 
arbitrary  undoing  of  all  the  labor  and  expense 
which  necessarily  goes  into  a  trial  by  jury,  in 
a  case  where  no  injustice  was  done,  in  which  a 
fair  and  proper  verdict  was  rendered  by  a  joir 
selected  and  approved  by  both  sides,  in  which 
the  Judge  granting  the  new  trial  was  not  tbe 
judfe  who  heard  the  testimony,  and  in  which  tbe 
testimony  was  not  in  actual  conflict." 

We  can  readily  understand  the  disappoint- 
ment of  appellants'  counsel,  we  have  no 
doubt  of  their  sincerity  of  purpose,  and  we 
have  been  deeply  impressed  by  their  able  and 
earnest  advocacy,  but  in  view  of  the  revela- 
tions of  the  record,  and  under  tbe  well-estab- 
lished rules  of  judicial  procedure  In  this 
state,  there  remains  nothing  for  us  to  do  bnt 
to  affirm  the  order. 

[1]  Before  quoting  from  the  record  and  the 
authorities,  we  may  notice  briefly  this  state- 
ment of  appellant  and  the  admitted  facts  in 
the  case.  In  the  first  place,  after  reading 
the  evidence  we  cannot  say  that  the  action 
of  the  Judge  In  granting  a  new  trial  was  ar- 
bitrary. To  the  contrary,  we  are  bound  to 
presume  that  he  acted  frcnn  the  highest  mo- 
tives, believing  that  Justice  and  equity  re- 
qnjred  a  new  trial.  We  must  assume  that 
his  attitude  was  that  characterized  by  Burke 
as  "the  cold  neutrality  of  an  impartial 
Judge,"  and  that  his  only  desire  was  ttiat  no 
wrong  should  be  done  to  either  litigant 
Again,  that  "a  fair  and  pro[)er  verdict  was 
rendered  in  a  case  where  no  injustice  wax 
done"  Is,  no  doubt  the  bdlef  of  appellant,  but 
upon  the  motion  for  a  new  trial  that  very 
question  was  presented  to  the  Judge  for  de- 
termination and  his  judgment  to  the  contrary 
must  be  accepted  here  If  there  be  substantial 
support  for  it.  It  may  be  added  that  on  mo- 
tion for  a  new  trial  the  same  rule  applies  to 
another  judge  as  to  the  one  who  tried  the 
cause,  and  an  examination  of  the  record  con- 
vinces us  that  there  was  a  substantial  eco- 
fiict  in  the  evidence  in  a  material  matter. 

Now  a  word  as  to  the  nature  of  the  tssoes. 
The  actlcm  was  for  services  In  remoddins 
and  repairing  a  (»ie-story  frame  building  oc- 
cupied as  a  saloon.  In  the  first  count  of 
their  complaint  appellants  alleged  that  the 
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asreed  price  was  to  be  98,164^  and  dalmed 
a  balance  dne  of  $1,064^  The  aecwd  conot 
was  upon  qnantnm  meruit  for  tbe  same 
amonnt  Defendants  denied  tbat  tbey  agreed 
to  pay  said  earn  <tf  $3404^,  or  any  greater 
sum  than  $2,100,  dented  that  tbe  reasraable 
valne  of  said  serrloes  was  any  greater  than 
said  latter  sum,  and  alleged  tbat  plalntifEs 
agreed  to  do  all  the  work  for  a  som  not  to 
exceed  $2,100  "and  toe  as  mnch  less  as  tbey 
conld."  It  was  admitted  that  defendants  bad 
paid  the  said  sum  of  $2,100,  and  it  cannot  be 
denied  that  said  allegation  of  a  specific  con- 
tract to  do  the  work  for  said  sum  presented 
a  defense  to  the  action.  If  there  had  been 
a  finding  that  such  was  the  agreement,  It 
would  require  a  judgment  In  favor  of  de- 
fendants. The  Jury,  though,  rejected  the  the- 
ory thus  set  up  in  tbe  answer,  and  brought 
in  a  verdict  In  favor  of  plaintiffs  for  the  sum- 
of  $094.03. 

The  Important  question,  then,  Is:  Was 
there  any  substantial  evidence  to  support  de- 
fendants' contention?  Of  this,  there  can  be 
no  doubt  when  attention  Is  directed  to  the 
following  testimony  of  Bobert  Logan: 

"In  December,  1912,  I  had  a  converBation 
with  Mr.  Miller  and  Mr.  Gassidy  relative  to  re- 
modeling the  Acme  Saloon,  (oraierly  called  the 
Waldorf.  I  asked  Mr.  Miller  and  Bfr.  Cassldy 
to  look  tbe  building  over.  I  submitted  a  rough 
plan  to  them  that.  I  had  drawn  myself,  and  ask- 
ed them  to  look  it  over  and  give  me  a  figure  on 
it  I  think  tbey  must  have,  and  aftnwards,  Mr. 
Miller  said:  *We  wlU  do  the  work  for  $1,700. 
what  you  have  laid  out*  I  said:  'If  you  will 
do  the  work  for  that,  it  is  agreeable  to  me.' 
*  *  *  I  gave  Miller  A  Cassidy  the  work  to  do 
for  $1,700.  Miller  told  me  fae  would  do  the 
work  for  $1,700  and  we  agreed  upon  that  price. 
We  agreed  upon  tbe  kind  of  work  and  what  was 
to  be  done.  The  building  was  finally  built  along 
the  lines  we  agreed  upon,  with  the  exception  of 
catting  ont  what  we  call  the  reading  room:  it 
was  a  partition  In  the  east  aid  of  the  saloon 
that  was  cut  out  entirely.  The  pebble-dash 
front  was  not  in  the  original,  Mr.  Cassidy  made 
the  suggestion  to  me  tbat  we  put  on  a  pebble- 
dash  front,  and  I  rather  liked  the  idea  myself, 
but  I  told  him  that  I  didn't  think  we  could  do  It 
at  that  time,  and,  if  possible,  we  might  do  it 
later  on,  and  he  explained  to  me  that  we  would 
have  to  have  it  painted  anybow,  aod  I  better 
have  it  done  now  while  tbe  work  was  new.  So 
I  asked  him  how  much  more  it  would  cost  to 
complete  the  building  with  a  pebble  dash.  He 
said  it  would  cost  $2,100,  and  he  said:  'Should 
it  cost  less  than  $2,100,  you  will  receive  the 
benefit  of  it'  For  all  the  work  done  In  the 
building,  we  agreed  upon  tbe  price  of  $2,100,  In- 
cluding tbe  pebble-dash  front  There  was  noth- 
ing done  in  the  building  that  was  not  Included  in 
tbe  $2,100;  the  fixed  sum  aftrced  opon  wss  $2,- 
100.  ^e  dtange  from  $1,700  to  $2,100  was 
talked  over  and  agreed  upon,  and  after  that  was 
agreed  on,  we  did  not  order  any  additions; 
some  were  struck  out.  «  •  •  i  told  him  what 
I  wanted,  and  submitted  this  plan  to  him  with 
measurements.  I  told  him  how  I  wanted  it 
about  tbe  marble  baseboard  and  paneled  walls 
and  so  forth.  It  was  understood  at  the  time, 
as  near  as  I  can  remember,  that  we  wanted  ev- 
erything that  is  now  in  the  building." 

He  was  subjected  to  a  rigid  cross-examina- 
tion, but  be  held  to  the  theory  that  the  en- 
tire w<»rk  was  to  be  done  for  $2,100,  with 


posBlbly  the  exceptitm  of  some  trivial  altera- 
tkms  or  addltlona.  Tbe  testlmmiy  of  his  part- 
ner was  to  the  same  effect.  The  credibility 
of  these  witnesses  Is  rigorously  questioned 
by  appellant  We  can  see  In  their  state- 
ments, howevOT,  Dottatog  Inherently  Improb* 
able.  Snch  contracts  are  not  tmusual,  nor 
does  it  appear  necessarily  nnreasonable  that 
plaintiffs  shonld  have  agreed  to  do  tbe  work 
for  the  som  mentlraed.  At  least  It  involves 
a  question  of  candid  disputation.  Much 
might  be  said  on  both  sides  of  the  proposi- 
tion, and  for  such  reason  we  cannot  disturb 
the  brder  granting  the  motion  for  a  new 
trial. 

[2, 3]  As  to  the  principle  governing  tbe 
case,  we  may  refer  to  the  latest  expression 
of  the  Supreme  Court  In  Tweedale  v.  Bar- 
nett  156  Paa  483,  wher^  It  is  said  through 
Mr.  Justice  Melvin: 

"It  Is  a  rule,  so  well  understood  that  discus- 
sion of  it  seems  almost  superfluous,  tbat  the  dis- 
cretion of  tbe  court  granting  such  a  motion  is 
very  broad,  and  the  order  will  be  upheld  by  the 
court  to  wbidi  an  appeal  is  taken  if  it  may  be 
supported  npon  any  of  tiie  assigned  gronnds. 
Morgan  v.  Robinson.  157  Cal.  S48-351  [107  Pac. 
6951;  Wurzburger  v.  Nellls,  165  Cal.  4S-50 
[130  Pac.  10521:  Cahill  v.  Stone.  167  CaL  12ft- 
129  [138  Pac.  712],  We  may  not  disturb  such 
an  order  where  there  was  at  the  trial  a  conflict 
of  evidence  npon  material  issues,  nnless  we  can 
say  that  a  verdict  In  favor  of  the  moving  party 
would  not  have  found  sufficient  legal  support  in 
such  evidence.  Empire  Investment  Co.  v.  Mort 
160  Cal.  732  [147  Pac  960]." 

[41  That  the  same  rule  applies  where  an- 
other Judge  hears  the  motion  for  a  new  trial 
is  held  In  Jones  v.  Sanders,  103  Gal.  678,  37 
Pac.  649,  wherein  It  is  said: 

"It  is  claimed  for  appellant  that  as  Judge 
Hoge  presided  at  the  trial  his  findings  upon  all 
the  qnestioDS  of  fact  should  be  treated  as  con- 
clusive. We  do  not  understand  this  to  be  the 
rule  applicable  to  a  case  like  this.  It  is  true 
that  tliis  court  will  not  review  findings  when 
there  is  a  substantial  confiict  in  the  evidence, 
but  it  has  been  repeatedly  held  that  npon  mo- 
tion for  a  new  trial  it  is  the  duty  of  uie  trial 
conrt  to  examine  the  evidence,  even  though  It 
be  conflicting,  and  if  dissatisfied  with  the  con- 
clusions reached,  to  grant  a  new  trial.  And  the 
rule  is  the  same  whether  the  motion  is  beard  by 
the  judge  who  tried  the  case  or  by  some  other 
judge,  whose  only  knowledge  of  the  facts  is  ob- 
tained from  tbe  record.  Macy  v.  Davila,  43  CaL 
646;  Bauder  v.  Oyrrel.  59  Cal.  99;  Blum  v. 
Snnol,  63  CaL  341;  WUson  v.  California  C 
R.  R.  Co.,  94  OaL  166  [29  Pac.  861,  17  L.  R. 
A.  685]." 

Respondents  claim  tbat  the  order  can  be 
Justifled  on  other  grounds,  but  we  deem  It 
unnecessary  to  consider  them.  These  Involve 
the  contention  that  certain  errors  were  com- 
mitted by  the  trial  Judge  in  bis  rulings  upon 
the  admissibility  of  evidence.  Tbey  seem, 
however,  comparatively  unimportant  and  the 
questiras  will  probably  not  arise  tn  the  new 
trial.  So  we  forego  any  spedflo  notice  <tf 
them. 

We  think  tbe  order  should  be  affirmed ;  and 

it  is  so  ordered. 

We  concur:  OHIPMAN,  P.  J.;  HART.  J. 
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ROBINSON,  Mayor,  t.  LEMP. 
(SnpreDM  Court  of  Idaho.   Dec.  13,  1916.) 

1.  Adtebsk  Possession  <S=>'J(l),  8(1)— Acqui- 
sition OT  Tinjl  BT  MUNICIPAHTIES. 

While,  as  a  general  rule,  title  to  propm? 
held  by  a  mnnicipalitr  for  public  use  cannot  be 
acqatred  by  adverse  possession,  the  opposite  rule 
prevails  where  the  propert?  is  held  b;  it  for 
other  than  a  public  use. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
seasioD,  Ceot  Dig.  SS  29,  80,  4S,  51-65,  67; 
Dec.  Dig.  ^7(1),  8(1).] 

2.  Estoppel  «=»62(4)— MuirxoiPAL  Cobpou- 
noNS— Con  duct. 

A  municipal -corporation  may,  by  its  con- 
duct or  the  conduct  of  its  officers  and  agents,  be 
estopped  to  assert  its  claim  of  title  to  property. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  1 153;  Dec.  Dig.  «=>62(4) ;  Munici- 
Ig^Corporatioiu.  Cent  IHc  SI  878.  632,  682, 

8.  Adverse  Possession  ^3ll4(l)— Estoppel 

«=»11S  —  AonONB  —  BVIDBNCB  —  SUITI- 

CIENCT. 

Held  that,  under  the  facts  in  this  case  and 
the  law  applicable  thereto,  respondent's  testator 
acquired  title  to  th'e  property  m  controversy  by 
adverse  possession,  and  tost  appellaot  and  Boise 
City  are  estopped  from  asserting  any  title  or 
claim  thereto. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  il  682,  683;  Dec  Die 
114(1) ;  Estoppel.  Gait.  Dig.  If  306.  808;  Dec 
Dig.  «s>ll&] 

Appeal  from  District  Coart,  Ada  Ooonty; 
Ed.  L.  Bryan,  Judge. 

Action  between  Jeremiah  W,  Robinsm, 
Mayor  and  Tmstee,  and  Berbert  Lemp,  ex- 
ecutor of  tbe  estate  of  Jt^  Lemp,  deceased. 
From  a  Judgment  for  tbe  latter  and  an  or- 
i&  deaying  a  new  trial,  the  former  appeals. 
Affirmed. 

Chas.  F.  Reddodi  and  J.  B.  Eldrldge,  both 
of  Boise,  for  appellant.  Alfred  A.  Fraser  and 
C  H.  Llngenfelter,  both  of  Boise,  for  re- 
spondent 

MORGAN,  J.  This  action  has  heretofore 
been  before  this  court  upon  appeal  from  a 
Judgment  of  dismissal  entered  by  reason  of 
the  refusal  of  the  plaintiff  to  further  plead 
after  an  order  was  made  sustaining  a  de- 
murrer to  the  complaint  Tbe  Judgment  was 
reversed,  and  tbe  cause  remanded,  with  di- 
rection to  the  trial  court  to  overrule  the  de- 
murrer and  to  permit  the  defendant  to  an- 
swer. Hodges  T.  Lemp,  24  Idaho,  399.  135 
Pac.  250. 

The  purpose  of  tbe  action  Is  to  procure  a 
decree  annulling  and  canceling  two  certain 
deeds,  one  made  by  James  A.  Plnoey,  as 
mayor  of  Boise  City  and,  as  su<^  successor 
to  the  trust  created  by  the  laws  of  the  Unit- 
ed States  (U.  S.  Rev.  Stats.  S  2387  [U.  S. 
Comp.  St  S  4791])  and  of  the  state  of  Idaho 
(Rev.  Codes  SS  2147  to  2169)  relaUve  to  gov- 
ernment town  sites  and  tbe  disposal  of  lots 
and  parcels  of  land  situated  therein,  and 
certain  special  and  local  laws  enacted  by  the 


territorial  Legislature  (Special  and  Local 
Laws  of  Idaho,  pp.  30  and  33).  The  other 
deed  was  made  by  John  M.  Haines,  as  such 
mayor  and  trustee.  These  deeds  amveyed  to 
John  Lemp,  respondent's  teatatw,  certain 
lands  in  Boise  City,  as  will  more  fully  afh 
pear  from  the  decision  of  this  court  abore 
cited. 

The  defendant  answered  and  filed  a  cross- 
complaint  wherein  be  prayed  that  the  cross- 
defendant,  and  his  snocessors  In  interest,  one 
of  whom  Is  appellant,  he  having  been  sub- 
stltuted  for  the  original  cross-defendant,  be 
perpetually  enjoined  from  rtaimim  title  to 
or  interfering  with  his  possession  of  the 
prcq^rty,  that  be  be  decreed  to  be  the  owner 
thereof,  and  that  his  title  be  auleted.  The 
cross-oomplalnt  was  answered,  and  a  trial 
was  had  which  resulted  In  a  decree  for  tSa 
^defendant,  from  which,  and  from  an  ord» 
overruling  a  motion  for  a  new  trial,  this  ap- 
peal is  prosecuted. 

Secti(m  2387.  U.  S.  Her.  Stats.,  providea 
for  tbe  entry  at  the  proper  land  office,  by 
the  authorities  of  a  town,  if  incorpwated,  of 
portions  of  the  public  lands  of  the  United 
States  which  liaTe  been  or  may  be  settled  up- 
on and  occupied  as  a  town  site.  In  trust  for 
the  several  use  and  bweflt  of  fb»  ocaqnuta 
thereof,  according  to  their  req>ectlTe  Inter- 
ests, and  that  the  execution  of  the  trust,  as 
to  the  disposal  of  the  lots  and  the  proceeds  of 
tbe  sale  there<^  shall  be  conduced  under 
such  r^nlatlona  aa  may  ba  prescribed  by  the 
legislative  authtnl^  of  the  state  or  territory 
in  which  Ihe  same  is  situated. 

By  tbe  territorial  act  of  January  0,  1871 
(Special  and  Local  Lam,  p.  SO),  Oia  mayor 
of  Boise  C^  was  designated  aa  trustee  to 
execute  the  trust  above  moitloned,  and  ha 
was  directed  to  make  and  deliver  to  ^  oc- 
cupants of  lands  within  the  town  site  who 
were  entitled  thereto  deeds  of  cony^ance  ac- 
cording to  their  respective  interMts,  and. 
with  that  end  in  view,  to  cause  to  be  made 
and  filed  in  his  office  a  plat  of  tbe  town 
site  aud  to  give  notice  requiring  all  persons 
claiming  lands  to  present  their  respective 
claims  to  him  in  writing.  It  was  further 
provided  that  tbe  occupants  of  the  town  site 
might  at  any  time  within  60  days  after  tbe 
filing  of  the  plat  and  the  publicaticm  of  the 
notice,  make  tbelr  applicatims  for  title  to 
the  property  claimed  by  them.  The  act  di- 
rected what  proceedings  should  be  had  In  tbe 
event  of  confllctiug  claims,  and  provided  that 
if  no  adverse  claim  was  filed,  upon  payment 
of  a  specified  sum  of  money,  the  mayor 
should  execute  and  deliver  a  deed  of  convey- 
ance to  the  claimant  It  was  further  provid- 
ed that  all  lots  and  blocks,  or  portions  there- 
of, remaining  unclaimed  for  a  period  of  3 
months  after  the  first  publication  of  tbe  no- 
tice above  mentioned  should  be  sold  by  the 
mayor,  at  public  aoctlc»i,  to  the  highest  bid- 
der, for  cash,  and  the  proceeds  of  the  sals 
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should  be  paU  tv  lilm  Into  the  treasoiy  of 

Boise  City. 

The  act  of  the  territorial  Legislature  of 
January  10.  1870  (Special  and  Local  Laws, 
p.  33),  directed  the  mayor  of  Boise  City  to 
publish  notice  for  30  days  that  he  would, 
within  90  days  from  the  first  puhUcatlwi, 
sell  all  lots  and  blocks,  or  portions  thereof, 
within  the  dty  for  which  a  mayor's  deed  had 
not  been  taken,  at  public  auction,  and  to  so 
sell  and  dispose  of  such  property  and  pay  the 
proceeds  thereof  Into  the  city  treasury,  un- 
less, within  the  time  specified  In  the  notice, 
the  parties  claiming  to  own  the  property 
came  forward  and  paid  for  and  took  deeds 
as  provided  by  the  act  of  1871  supra. 

Section  2169,  Rev.  0)des,  provides,  among 
other  things,  that  the  successor  In  office  of 
the  mayor  or  other  officer  wUo  has  entered 
lands  under  the  town-site  laws  of  the  United 
States,  or  is  trustee  for  the  execution  of  the 
trust  in  that  behalf  whether  acting  as  such 
under  general  law  or  a  local  or  special  act 
relating  to  any  dty  or  incorporated  town, 
ahall  succeed  to  the  trust  and  have  authority 
to  execute  the  same  as  fully  as  his  predeces- 
sor, the  original  trustee,  might  have  done 
while  In  office;  also  that,  when  a  mayor's 
or  other  trustee's  deed  of  any  block,  lot, 
share,  or  parcel  of  a  town  site  has  been  lost 
or  cannot  be  found,  and  there  is  no  record 
thereof  in  the  office  of  the  county  recorder, 
such  successor,  upon  proper  application  to 
him  showing  that  no  such  deed  can  be  found 
to  such  property,  and  that  no  deed  thereto 
Is  of  record  in  the  office  of  the  county  re- 
corder, and  that  the  applicant,  his  ancestor, 
or  predecessor  or  grantor,  has  been  In  the 
quiet,  peaceable,  and  undisputed  possession 
of  the  premises  under  claim  of  title  for  the 
full  period  of  6  years  next  before  the  applica- 
tion, must  grant  and  convey  the  title  to  the 
applicant 

On  January  13,  1868,  the  mayor  of  Boise 
City  made  application  at  tlie  proper  land 
office  for  a  public  land  entry  pursuant  to 
the  provisions  of  section  23S7,  supra,  and  on 
May  2,  1870,  patent  was  Issued  to  him  in 
trust,  conveying,  for  the  purposes  mentioned 
In  that  act,  the  town  site  of  Boise  City,  in- 
dnding  that  portion  of  the  land  here  in  con- 
troversy mentioned  and  described  In  the 
first  cause  of  action  stated  in  respondent's 
amended  complaint,  but  it  does  not  appear 
that  the  tract  in  question  was  deeded  to  any 
one  prior  to  Jnne  0,  1881,  at  which  time  ap- 
pdlant's  predecessor  conveyed  it  to  John 
Lemp. 

One  of  the  allegations  contained  in  the 
first  cause  of  action  stated  in  the  amended 
complaint  is  to  the  effect  that  said  tract 
of  land  was  vacant,  unclaimed,  and  unoccu- 
pied at  the  time  of  entry  of  the  town  site, 
and  that  It  remained  so  until  about  the  year 
1886,  when,  for  the  first  time,  Lemp  assert- 
ed some  claim  over  it.  The  trial  court  found 
that  re^ndent  failed  to  establish  these 
fads  by  a  prep<mderan<%  of  the  evidence,  or 
101P.-65 


to  the  satisfaction  of  the  court,  and  tbat  the 

allegation  Is  not  true. 

The  evidence  as  to  whether  or  not  the  land 
was  occupied  at  the  time  of  entry  Is,  as 
might  well  be  expected  In  view  Of  the  many 
years  which  elapsed  between  that  date  and 
the  trial  of  the  cause,  exceedingly  unsatis- 
factory, and  we  are  not  disposed  to  disturb 
the  finding  of  the  trial  court  in  that  par- 
ticular, nor  do  we  believe,  in  view  of  other 
facts  disclosed  by  the  record  and  of  our  con- 
clusions relative  to  the  law  governing  this 
case,  tbat  tbe  ptdnt  Is  one  of  controlling  In- 
finence. 

In  1897  Walter  B.  Pierce,  mayor  of  Boise 
City,  made  appUcatlcHi  for  an  addltlona^ 
town-site  entry,  and  In  1898  a  patent  was 
Issued  to  him  in  trust,  pursuant  to  section 
2387,  supra,  conveying  1.13  acres  ss  such  ad- 
ditional town  site,  being  the  land  whldk 
forms  the  subject  of  the  second  cause  of  ac- 
tion stated  in  the  amended  complaint  There- 
after, and  in  1908,  Mayor  Haines,  as  succes- 
sor to  the  trust,  conveyed  by  deed  the  land 
in  Question  to  John  Lemp. 

As  we  understand  the  record,  the  land  in- 
volved in  this  action  was  Inclosed  with  a  sub- 
stantial fence  about  1873.  In  1878  Thomas 
D.  Cahnlan,  who  believed  it  to  be  a  portion 
of  a  tract  he  OAvned,  but  whose  property,  In 
fact,  adjoined  it  included  the  land  in  con- 
troversy, together  with  other  lands,  in  a 
deed  to  John  Lemp,  and  in  1886  again  in- 
cluded It  In  a  deed  of  other  lands  to  him. 
Since  the  date  of  the  first-mentioned  convey- 
ance until  the  tract  was  platted  into  town 
lots  and  portions  of  it  were  sold  It  was  in 
the  open,  notorious,  adverse,  and  exclusive 
possession,  control,  and  occupancy  of  Lemp, 
who  held  It  under  claim  of  title.  The  unsold 
portion  was  so  held  and  possessed  by  him 
until  his  death,  and  since  then  has  been,  in 
like  manner,  possessed,  controlled,  and  dalm- 
ed  by  respondent  as  executor  of  his  estate, 
and  at  no  time  has  Boise  City,  or  any  of  its 
mayors  ofFered  to  sell  it  or  any  portion  of 
It,  as  unclaimed  lands  imider  the  town-site 
laws  of  the  United  States  and  of  the  territory 
and  state  of  Idaho,  but  have,  during  many 
years  prior  to  the  conunencement  of  this  ao 
tlon,  in  various  ways  recognized  the  Lemp 
Utle  to  it 

The  munldpality  accepted  a  plat  and  dedi- 
cation of  the  tract  under  the  name  and 
style  of  Lemp's  Triangle  addition  to  Boise 
City.  It  purchased  a  portion  of  it,  erected 
a  fire  station  thereon,  and  still  retains  title 
thereto  and  possession  thereof.  It  obtained 
an  option.  In  writing,  to  buy  the  entire  prop- 
erty and  therein  It  Is  redted  that  John  Leinp 
is  the  o\vner.  During  the  years  since  re* 
spondent  and  his  testator  have  daUned  title 
to  and  have  oocnj^ed,  controlled,  and  pos- 
sessed this  property,  and  before  the  time 
of  the  trial  of  this  case  in  the  district  court, 
taxes,  general  and  special,  amounting  in  prin- 
cipal and  Interest  to  the  sum  of  $9,366.70,  be> 
Ing  all  taxes  assessed  against  it,  have  been 
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oollected,  and  a  portion  of  tbem  liave  been 
leTled  by  and  paid  to  Boise  City.  It  la  true 
appelant  lias  offered  to  reimburse  respond- 
ent for  the  taxes  paid,  and  Interest  thereon, 
bat  tbla  can  only  be  viewed  In  the  light  of 
an  offer  to  do  equity,  and  does  not  affect 
the  fact  that  the  dty  and  Its  officials  have 
for  many  years  recognised  the  Lemp  title. 

These  facts  suggest  the  questions:  Are 
the  claims  of  appellant  and  his  cestui  qne 
trast,  the  ctty,  defeated  by  estoppel,  and, 
have  respondent  and  his  testator  a^ntred 
title  by  adverse  possesstbn,;  even  though 
their  dalms  under  the  town-site  laws  were 
not  well  founded  originally?  While  a  num- 
ber of  other  points  have  been  ably  argued  by 
counsel,  we  believe  an  answer  to  the  fore- 
going questloiu  wiU  dispose  of  the  ca&e,  and 
that  the  other  matters  presented  need  not 
be  discussed  in  this  opinion. 

[1]  The  rale  Is  esUblisbed  by  the  great 
wel^t  of  authority  that  title  to  property  held 
by  a  municipality  for  public  use,  such  as  for 
streets,  parks,  public  building  sites,  etc.,  can- 
not be  acquired  by  adverse  possession,  but 
the  opposite  rule  prevails  where  the  property 
is  held  by  It  for  other  than  a  public  use. 
Volnme  3,  McQuillan  on  MuniclpfU  Corpora- 
tions, S  1158;  Ames  v.  City  of  San  Diego, 
101  Cal.  390,  35  Pac.  1005. 

[2]  It  is  also  well  established  that  a  munic- 
ipal corporation  may  by  Its  conduct  or  the 
conduct  of  its'  officers  and  agents  be  estopped 
to  assert  Its  claim  of  title  to  property.  Vol- 
ume 3,  McQuillan  on  Municipal  Corporations, 
f  1159;  Davenport  v.  Boyd,  109  Iowa,  248, 
SO  N.  W.  314,  77  Am.  St.  Rep.  536:  Reuter 
V.  Lawe,  94  Wis.  300,  68  N.  W.  935.  34  L.  R. 
A.  733.  50  Am.  St.  Rep.  892;  Boise  City  v. 
Wilkinson,  16  Idaho.  150,  102  Paa  14& 

[3]  Upon  consideration  of  the  foregoing 
facts  and  the  law  applicable  thereto,  we  con- 
clude that  the  property  here  In  controversy 
is  not,  and  cannot  be,  claimed  by  either  ap- 
pellant or  Boise  City  for  such  a  public  use 
as  would  preclude  respondent's  testator  from 
acquiring  title  thereto  by  adverse  possession, 
that  appellant  and  the  municipality  are 
estopped  from  asserting  the  claim  here 
sought  by  them  to  be  asserted,  and  that  the 
Judgment  and  order  appealed  from  must  be 
affirmed. 

It  is  so  ordered.  Costs  are  awarded  to  re- 
spondent. 

SULUVAN,  0.  J.,  and  BUDGE.  J.,  concur. 


(29  Idaho.  710 

CASADY  V.  STUART  et  al. 
(Supreme  Court  of  Idaho.   Dec.  15.  1916.) 

APFEAIi  AND  EBBOB  «=9l001(l)— REVIEW— VEB- 

DICT. 

Where  tbore  is  substantial  evidence  to  sup- 
port the  verdict  of  a  jury,  the  verdict  will  not 
be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {{  3928-3933 ;  Dec.  Dig.  «=» 
lOOKD.l 


Ai^teal  from  IMstrlct  Court,  Idaho  Conn* 
ty;  Edgar  C  Steele^  Judge. 

Action  l7  W.  H.  Casady  against  Jamea 
Stuart  and  Harriet  Stnart  From  a  Judg- 
ment for  plaintiff,  defendants  appeaL  Af- 
firmed. • 

Clay  McNamee,  of  Lewlston,  and  J.  L.  Mc^ 
Clear,  of  Boise,  for  appellants.  J.  F.  Albihie, 
of  Coeur  d'Alene,  and  W.  H.  Casady,  of  Lew- 
lston, for  respondent 

SULLIVAN,  C.  J.  This  action  was 
brought  to  recover  attorney's  fees  for  serv- 
ices performed  in  certain  litigation  before  the 
Commissioner  of  Indian  Affairs  and  the  De- 
partment of  the  Interior  of  the  general  gov- 
ernment, Involving  title  and  succession  of 
Indian  lands  and  for  procuring  an  adjudica- 
tion lu  favor  of  appellants,  vesting  title  In 
tbem  to  lands  of  the  conceded  value  of  atxrat 
$20,000,  for  which  services  plaintiff  claimed 
the  sum  of  $2,500.  Tbe  issue  was  Joined  on 
the  reasonableness  of  the  attorney's  fee 
claimed.  The  court  with  a  Jury  tried  the 
case,  and  the  Jury  returned  a  verdict  for  the 
plalntiCT  in  the  sum  of  $1,750,  for  which  sum 
Judgment  wan  entered  In  favor  of  the  plain- 
tiff, A  new  trial  was  denied,  and  the  appeal 
is  from  the  order  denying  a  new  trial  and 
from  the  Judgment 

It  was  contended  on  the  argument  that  the 
court  erred  in  overruling  the  appellants' 
motion  for  a  new  trtaL  Tbe  other  assign- 
ments of  error  go  to  the  Instruc^ons  given 
to  the  Jury  and  the  e.xclusIon  of  certain  tes- 
timony and  the  sufficiency  of  the  evidence  to 
support  the  verdict  The  main  contention, 
as  we  view  it  involves  the  sufficiency  of  the 
evidence.  On  an  examination,  we  find  there 
is  a  subtitantial  conBIct  In  tbe  evidence  as 
to  tbe  value  of  the  respondent's  services. 
That  being  true,  the  verdict  of  the  Jury  will 
not  be  set  aside. 

We  have  considered  the  other  errors  as- 
signed by  appellants,  and  we  conclude  that 
there  is  no  real  merit  in  any  of  tliem. 

The  Judgment  must  therefore  be  affirmed; 
and  it  is  so  ordered,  with  costs  In  favor  of 
the  respondent 

BUDGE  and  MOBGAN.  JJ.,  c<mcnr. 


(»  Idabo,  070) 

STATE  r.  NATIONAL  SURETY  CO.  (COF- 
FIN. Intervener). 
(Supreme  Court  of  Idaho.   Dec.  13.  1916.  Be- 
bearing  Denied  Jan.  4,  1917.) 

1.  COOBTS  ^»0o(l>  — PBEC^Bma  — Foixow- 
iNo  0?  Precedents. 
The  right  to  enforce  an  attorney*!  lien 
HKainsc  the  proceeds  of  a  judgment  in  favor  of 
the  state,  in  this  jurisdiction  depends  upon  cod- 
Btitutional  and  statutory  provisions.  This  court 
will  not  be  bound  by,  or  follow,  dedsioos  of  ap- 
pellate courts  of  other  jurisdictiona  in  the  en- 
forccment  of  attoroey's  liens  against  the  pro- 
ceeds of  a  judgment  in  favor  of  the  state  and 
in  the  custody  of  the  court  where  such  ded- 
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Bions  are  directly  in  conflict  with  the  Constitu- 
tion and  statutory  provisions  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
DU.  i  322;  Dec  Vig.  «c»95a).] 

2.  Attobnet  and  Client  ©=»174  —  Liens  — 
Recovebt  by  State. 

Section  4000.  Rev.  Codes,  as  amended  by 
Ses8.  Laws  1911,  c.  167,  p.  563,  fails  to  provide 
for  an  attorney's  lien  in  favor  of  an  attorney 
who  appears  on  behalf  of  the  state,  which  at- 
taches  to  a  verdict,  report,  decision,  or  jud*;- 
ment  in  favor  of  the  state,  or  to  the  proceeds 
thereof.  Said  statute  makes  no  reference  to 
the  sovereifrn  iiower  and  the  sovereifm  is  not  in- 
cluded within  the  foreRoioit  statutory  provi- 
sions, either  by  express  words  or  by  necessary 
implication.  As  tbe  government  of  the  state 
is  established  for  the  good  of  the  whole,  and 
can  only  be  supported  by  means  of  its  rev- 
enocB,  courts  in  the  construction  of  jceneral 
laws  will  not  ordinarily  apply  to  the  state  such 
as  upon  their  face  seem  to  nave  been  intended 
only  to  declare  or  rej^ulate  the  riehts  and  rem- 
edies of  individuals  and  which,  if  so  applied, 
would  have  the  effect  of  obstructics  the  apeedy 
collection  of  the  public  revenues. 

[Ed.  Note.— For  other  cases,  see  Attorn^ 
ana  Clieot,  Cent.  Dig.  H  S78-380,  S82,  3S5; 
Dec.  Dir.  «=9l74.] 

3.  Attobnet  and  Client  «=»174  —  Liens  — 
State. 

field,  that  no  equitable  lien  attaches  in  fa- 
Tor  of  an  attorney  for  services  alleged  to  have 
been  rendered  the  state  that  is  enforceable 
against  the  proceeds  of  a  judKment  in  the  cus- 
tody of  the  court,  where  the  Constitution  and 
the  provisions  of  the  statutes  In  express  terms 
provide  the  procedure  that  most  be  followed  in 
order  to  authorise  the  payment  of  any  claim 
against  the  state. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  Client,  Cent.  Die  U  378-380.  382,  385; 
Dee.  Dig.  «=»174.1 

4.  Attobnet  and  Client  «=5»174— Lienb— Re- 
coveet  3Y  State. 

Section  18.  art.  4.  of  the  Constitution,  pro- 
vides that:  "The  governor.  Secretary  of  State, 
and  Attorney  General  shall  constitute  •  •  • 
a  board  of  examiners,  with  power  to  examine 
all  claims  against  the  state,  except  salaries  or 
compensations  of  officers  fixed  by  law."  etc. 
^Htis  clause  of  the  Constitution  Is  supplement- 
ed by  the  statutea  (section  146,  Rev.  Codes, 
as  amended  by  Sess.  Laws  1913,  c.  15.  p.  53), 
as  follows:  "It  shall  be  the  duty  of  the  state 
board  of  examiners  to  examine  all  claims 
against  the  state,  except  salaries  and  compen- 
sation of  officers  fixed  by  law.  «  •  • "  Ail 
claims  of  whatever  character  aeainst  the  state 
must  be  submitted  to  the  state  board  of  examin- 
era  for  their  approval  or  rejection.  To  permit 
state  officers  to  be  harassed  and  hindered  in 
the  recovery  of  moneys  embezzled  by  publis  of- 
ficials, and  to  stop  such  moneys  in  transitu  and 
charge  the  same  with  an  attorney's  lien  for  al- 
leged services  rendered  the  state  in  procuring 
said  judgment,  would  be  contrary  to  good  pub- 
lic policy  and  detrimental  to  the  due  adminis- 
tration of  the  affairs  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  Client.  Cent.  Dig.  IS  378-^80.  382,  380; 
Dec.  Dig.  *=»174.] 

6.  States  ^»120— Indebtedness— Vauditt. 

Any  Indebtedness  created  or  attempted  to 
be  created  against  the  state,  by  a  state  officer, 
whose  duty  it  is  under  the  law  to  represent 
the  state  in  an  action  to  recover  moneys  embez- 
zled by  a  state  officer,  in  excess  of  the  appro- 
Driation  made  to  such  officer,  is  void. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  i  119;  Dec.  Dig.  «:=»120.] 


6.  States  «=3114^Indebtedkess— Authobi* 

TT  op  StATE  DePOSITOBY  BOABD. 

Held,  that  there  is  a  total  absence  of  con- 
stitutional or  statutory  authority,  autborijdng 
the  state  depository  board  to  create  an  indebt- 
edness of  the  character  sought  to  be  recovered 
by  appellant  in  this  action,  and  all  expenses 
authorized  by  law  to  be  incurred  by  said  board, 
in  the  performance  of  its  official  duty,  must  be 
audited  and  allowed  as  provided  by  law,  by 
the  state  board  of  examiners. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  S  113;  Dec.  pig.  <^114.] 

Sullivan,  0.  J.,  dissenting. 

Appall  from  District  Court,  Ada  County ; 
Charles  P.  McCarthy,  Judge. 

Actlui  by  tbe  State  of  Idaho  against  tbe 
National  Surety  Company,  in  which  T.  C. 
CofBn  intervened  after  judgment  for  plaintiff. 
From  an  order  denying  the  inteiVener's  as- 
serted lien  on  tbe  Judgment,  be  appeals.  Af- 
firmed. 

Action  in  Intervention,  to  subject  tbe  pro- 
ceeds of  a  Judgment  in  favor  of  the  state  to 
an  attorney's  lien  for  services  rendered  and 
expenses  Incurred.  Temporary  restraining 
order  issued  and  thereafter  vacated. 

Richards  &  Uaga  and  V.  P.  Cofiln,  all  of 
Boise,  and  T.  G.  Cofiln,  of  Pocatello,  for  ap- 
pellmnt  J.  H.  Peterson,  Atty.  Gen.,  and  A.  A. 
Fraser  and  J.  T.  Pence,  both  of  Boise,  for 
tbe  State.  Hawley  &  Hawley,  of  Boise,  for 
respondent  National  Surety  Ca 

BUDGE,  J.  One  O.  V.  Allen  was  elected 
at  tbe  biennial  election  held  on  November 
S,  1910.  to  the  office  of  state  treasurer  of  tbe 
state  of  Idaho  for  the  years  1911  and  1912, 
and  on  November  B,  1912,  Allen  was  re-elect- 
ed to  said  office  for  the  years  1913  and  1914. 
Tbe  National  Surety  Company  of  New  York, 
to  insure  the  faithful  performance  of  all  tbe 
duties  of  the  office  of  state  treasurer  by 
Allen,  furnished  a  bond  to  the  state  of  Idaho 
In  the  penal  sum  of  $200,000.  During  Allen's 
terms  of  office  as  such  state  treasurer  he 
embesszled  from  the  state  of  Idaho  large  sums 
of  money  that  came  Into  hla  bands.  Suit 
was  brought  by  tbe  state  of  Idaho,  as  plain- 
tiff, against  the  National  Surety  Company, 
a  corporation,  as  defendant,  la  the  district 
court  of  the  Third  Judicial  district  to  recover 
the  moneys-  so  embezzled,  which  resulted  in 
a  Judgment  being  entered  In  favor  of  the 
state  of  Idaho  and  against  tbe  National  Sure- 
ty Company  in  tbe  sum  of  $145,264.34,  and 
it  was  fartber  ordered  in  said  Judgment  tbat 
the  state  of  Idaho  do  bold  and  retain,  io 
addition  to  said  sum  of  $145,2&4.ii4,  the  pay- 
ments made  to  the 'state  depository  board  of 
the  state  of  Idaho  by  and  on  behalf  of  tbe 
Bank  of  Nampa,  namely,  97,414,  together 
with  costs  and  disbursements  incurred  In 
the  action,  amounting  to  tbe  sun  of  9648.25. 

The  appellant  herein  appeared  as  one  of 
tbe  attorneys  fOr  tbe  state  in  tbe  trial  at 
said  cause  in  the  district  court  Shortly 
after  the  entry  of  the  above-mentioned  Judg- 
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ment,  appellant,  upon  learning  tbat  the  Na- 
tional Surety  Company  througbitts  attorneys 
was  aboat  to  pay  to  the  state  depository 
board  the  amount  of  the  Judgment  recovered 
and  thereby  procnre  a  satisfaction  thereof, 
made  and  filed  his  application  In  the  district 
court  wherein  said  judgment  was  rendered 
for  permission  to  file  a  complaint  In  inter- 
vention, wherein  he  sought  to  subject  a  por- 
tion of  said  Judgment  to  tlie  payment  of  his 
attorney  fees,  alleged  In  his  complaint  In 
Intervention  to  be  due  him  for  services  ren- 
dered to  tlie  state  In  procuring  said  Judg- 
ment, and  for  certain  costs  and  expenditures 
made  by  him,  alleged  to  have  been  incurred 
In  connection  with  the  preparation  and  trial 
of  said  cayse.  Permission  was  granted  to 
appellant  by  the  trial  Judge  to  file  his  com- 
plaint fn  intervention  and  his  afiBdavIt  In 
support  thereof,  whereupon  the  trial  court 
grants  a  teniporary  Injunction  wherein  it 
was  ordered  that  the  National  Surety  Com- 
pany, its  attorneys,  and  raeh  and  all  of  them, 
were  temporarily  restrained  from  paying  ei- 
ther to  the  state  or  its  representatives  the 
entire  amount  of  said  Judgment,  and  directed 
that  so  much  thereof  as  appellant  claimed 
was  due  him  for  legal  services  rendered,  to 
wit,  $12,500,  together  with  fees  and  expendi- 
tures alleged  to  have  been  Incurred  by  appel- 
lant In  connection  with  the  preparation  and 
trial  of  said  cause,  namely,  $1,556.93,  be  re- 
tained by  counsel  for  said  National  Surety 
Company  until  the  further  order  of  the  court. 
The  foregoing  order  was  made  on  the  15th 
day  of  September,  1916.  On  the  same  date, 
the  state  of  Idaho,  by  Its  Attorney  General, 
J.  H.  Peterson,  and  A.  A  Fras^r,  Esq.,  and 
J.  T.  Pence,  Esq.,  moved,  upon  the  minutes 
of  the  court,  to  dissolve  the  temporary  re- 
straining order  theretofore  Issued.  Said  mo- 
tion came  on  for  hearing  before  the  court, 
the  state  of  Idaho  being  represented  by  the 
attorneys  heretofore  named;  Messrs.  Haw- 
ley  and  Hawley  appearing  as  counsel  for  the 
National  £uret7  Company,  and  Messrs.  Blch- 
arda  and  Haga,  and  V.  P.  Coffin,  Esq.,  and 
T.  <X  Coffin,  Eeq^  appearing  as  coonael  for 
Interrener.  Said  motion  was  argued  by  coun- 
sel for  the  respective  parties  and  taken  under 
advisement 

On  September  19tb  the  appellant,  by  his 
attomeya,  moved  the  court  for  pwmlssion  to 
file  an  amended  complaint  in  intervention; 
said  motion  being  supported  his  affidavit, 
whtdi  motion  was  granted  by  the  court 
Wbereiqcion  the  amended  complaint  in  inter- 
vention and  affidavit  were  filed.  On  the 
same  day  the  trial  court  ^tered  an  order: 

"That  the  temporary  restralnlnit  order  tbere- 
tofore  issued  should  be  vacated  and  the  money 
should  be  permitted  to  be  paid  to  the  state  de- 
pository board;  that  the  court  should  order  the 
state  depositorr  board  to  tbeo  deposit  the 
amount  of  $14,056.93  in  a  special  fund  in  the 
state  treasury,  to  be  desij^nated  as  State  of 
Idaho  V.  National  Surety  Company  Fund,  to 
be  kept  Id  such  fund  until  the  petitioner's  claim 
is  acted  on  in  doe  course,  or  until  farmer  ot^ 
ders  of  the  court:  *  •  *  that  the  balance 


of  the  proceeds  of  said  JudgmeDt  be  paid  to  the 
state  depository  board  and  by  them  into  the 
public  treasury  of  the  state  of  Idaho;  tiiat 
the  plaintiff  and  defendant  be  not  required  to 
answer  the  petition  of  intervener  herein;  tbat 
this  court  entertain  no  further  jurisdiction  in 
said  case  other  than  sncb  as  may  be  neceseaxy 
to  cany  this  order  Into  effect" 

It  was  farther  provided  In  said  order  that 
whereas  It  appeared  to  the  court  that  the 
petitioner  would  perfect  an  Immediate  ap- 
peal from  the  order  to  the  Supreme  Court 
that  said  order  Is  an  appealable  order,  that 
one  ground  of  such  appeal  will  be  that  the 
conrt  should  have  ordered  the  sum  of  $14,- 
056.93  of  the  proceeds  of  said  Judgment  paid 
Into  tbat  court  and  should  then  have  pro- 
ceeded to  try  the  Issues  between  the  petition- 
er and  the  state  of  Idaho  as  to  whether  the 
state  should  be  compelled  to  pay  petitioner  tor 
legal  services  rendered  and  expenses  incurred 
out  of  the  proceeds  of  the  Judgment  In  faror 
of  the  state,  and,  If  so,  how  much,  •  •  • 
and  that  "whereas,  the  petitioner  has  applied 
to  this  court  for  a  stay  of  the  Judgment  en- 
tered herein,  pending  the  determination  of 
his  appeal,  so  far  as  the  same  relates  to  the 
payment  of  said  sum  of  $14,056.93  Into  the 
special  fund  In  the  state  treasury,  whereas 
it  appears  possible  that  In  the  event  said  sum 
Is  paid  Into  the  state  treasury,  even  though 
It  be  Into  a  special  fund,  said  appeal  would  be 
fruitless  so  far  as  the  question  Just  above 
mentioned  Is  concerned,  now,  therefore,  fw 
the  purpose  of  keeping  said  amount  of  $14,- 
05G.93  in  statu  quo  until  said  appeal  is  pov 
fectcd  and  the  matter  comes  within  the  Ju- 
risdiction of  the  Supreme  Court  U  is  hereby 
ordered  that  a  stay  of  proceedings  be  and  is 
hereby  granted  until  12  o'clock  noon,  Satur- 
day, September  23,  1916,  as  to  that  portion 
of  this  order  which  requires  $14,056.93  of  the 
proceeds  of  said  Judgment  to  be  paid  to  the 
state  depository  board  and  by  said  board  to 
be  paid  into  a  special  fund  in  the  state  treas- 
ury, and  tne  operation  of  this  order  •  •  • 
to  that  extent  and  to  that.extait  only.  Is  sus- 
pended for  that  length  of  time."  Said  order 
further  provided  that  appellant  should  Imme- 
diately perfect  his  a^ieal  to  the  Supreme 
Conrt  and  furnish  an  undertaking  on  such 
appeal.  Wh«<eupon  counsel  for  intervene 
duly  perfected  an  appeal  to  this  court  from 
the  order  made  and  entered  in  the  district 
court  on  September  21,  1916. 

After  the  appeal  had  been  duly  perfected. 
T.  C.  Coffin,  intervener  below  and  ap- 
pellant here,  made  an  aK>licstl«i  for  an 
order  that  the  fund  heretc^re  referred  to 
be  kept  within  the  control  and  jurisdiction 
of  this  court  until  the  SNieftl  be  d^ermined. 
Thereup<m  this  conrt  upon  the  filing  of  a 
good  and  sufficient  biHid,  mads  an  ordw  to 
John  W.  Ea^eson,  as  state  treasurer  ot  the 
state  of  Idaho,  that  he,  as  state  treasurer, 
receive  said  amount  of  $1^066.03  from  the 
defendant  and  deposit  and  hold  the  same  In 
a  .special  fund,  subject  to  tlie  orders  of  this 
court 
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This  appeal  la  invsecnted  from  the  order 
of  tbe  district  court,  dissolving  the  tempo- 
rary restraining  order  heretofore  referred  to 
and  refusing  to  take  further  Jurisdiction  of 
the  proceedings  In  Interreutlon  Instituted  by 
the  appellant  For  a  reversal  of  said  order, 
ttie  appellant  assigns  and  relies  upon  the  fol- 
lowing  assignments  of  error: 

(1)  The  conrt  erred  in  that  It  ordered  and 
adjudged  that  said  temporary  restraining  or- 
der be  vacated  and  dissolved.  The  conrt  also 
erred  In  that  It  did  not  grant  the  prayer  of 
the  amended  complaint  In  intervention,  that 
said  temporary  restraining  order  be  continu- 
ed In  full  force  and  effect  pending  the  final 
Judgment  of  the  court  herein. 

<2)  The  court  erred  In  that  It  ordered  and 
adjudged  that  the  defendant  pay  tbe  fuU 
amount  of  said  Judgment  to  tbe  state  deposi- 
tory board.  Tbe  court  also  erred  in  that  It 
did  not  grant  tbe  prayer  of  the  amended  com- 
plaint In  luterrentlon,  that  said  defendant 
National  Surety  Company,  a  corporation,  and 
Its  attorneys  Hawley  and  Hawley  and  James 
H.  Hawley,  Esq.,  their  servants  and  agents, 
and  each  and  all  of  them,  foe  ordered  to  forth- 
with deposit  with  the  clerk  of  said  court 
said  sum  of  $14,056.93,  proceeds  of  said  Judg- 
ment, there  to  await  the  further  orders  of 
said  court. 

(3)  The  court  erred  In  that  It  ordered  and 
adjudged  that  tbe  plaintiff  and  defendant  be 
not  required  to  answer  the  petition  of  Inter- 
vener herein.  Tbe  court  also  erred  In  that 
It  did  not  grant  the  prayer  of  tbe  amended 
complaint  In  intervention  that  all  parties 
herein  who  have  or  claim  to  have  interests  or 
rights  adverse  to  this  Intervener  be  required 
to  answer  the  amended  complaint  In  Interven- 
tion within  ten  days  of  the  service  upon 
them  or  their  attorneys  of  the  same. 

<4)  The  court  erred  in  that  It  ordered  and 
adjudged  that  said  court  entertain  no  fur- 
ther JurlsdIctloD  in  said  cause  other  than 
such  as  might  be  necessary  to  carry  the  or- 
der appealed  from  into  effect. 

The  question  presented  to  this  court  upon 
the  record  in  this  case  Is,  In  substance  and 
effect:  Conceding  for  tbe  purposes  of  this 
case  that  there  is  no  fund  or  appropriation 
In  the  state  treasury  out  of  which  the  at- 
torney's fee  and  expenses  necessarily  incur- 
red In  obtaining  the  Judgment  heretofore 
mentioned,  lu  favor  of  the  state,  can  law- 
fully be  paid,  can  the  fund  arising  from  the 
Judgment  Itself  be  stopped  In  transitu  by  or- 
der oi  the  court,  and  charged  whl{e  in  the 
custody  of  tbe  law  with  the  payment  of  tbe 
attorney  fees  and  costs  Incurred  In  creating 
tbe  fundt  by  asserting  an  attom^s  lien 
agahist  it? 

As  we  view  it,  if.  under  the  Gonstiti^tlon 
and  statutes  of  this  state,  an  attorney's  lien 
for  s«vlces  rendered  the  state  may  be  as- 
serted against  funds  arising  frwn  a  Judgment 
procnred  in  favor  of  the  state,  the  trial  court 
erred  in  dtssolTlng  the  temporary  Injunctlim, 
1b  refoalng  to  retain  Jurisdiction  o£  tbe  case, 


and  refusing  to  require  tbe  state  of  Idaho 
and  the  National  Surety  Company  to  answer 
the  amended  complaint  In  Intervention  of  the 
appellant  herein.  Tbe  various  assignments 
of  error  heretoftHV  stated,  being  all  directed 
to  the  above  pn^>oslti(»is,  may  be  considered 
collectively. 

At  the  outset  it  may  be  conceded  that  It 
this  were  an  action  between  Individuals  or 
private  corporations,  and  notice  were  duly 
given  to  the  judgment  debtor  as  provided 
by  law,  tbe  fund  arlsii^  from  the  Judgment 
would  be  subject  to  and  chargeable  with  the 
attorney  fee,  and  the  same  would  be  an  en- 
forceable lien  against  the  proceeds  of  said 
judgment,  together  with  costs  and  expenses 
incurred  in  obtaining  the  same.  Keins  v. 
Washington  Water  Power  Co,  24  Idaho^  625, 
135  Pac.  70. 

[1]  It  will  therefore  be  unnecessary  for  us 
to  discuss  that  particular  phase  of  this  case, 
and  we  will  confine  ourselves  to  tbe  questlwi 
of  the  application  of  attorney's  liens  against 
the  state  or  funds  belonging  to  It.  lo  dtdng 
so,  we  are  not  unmiudfiu  of  the  numerous 
cases  that  have  been  cited  by  able  counsel  In 
their  brief  and  so  earnestly  aiinied  upon 
presentation  of  this  cause,  for  the  purpose 
of  establishing  the  right  of  an  attorney  to 
a  lien  upon  tbe  proceeds  of  a  Judgment  in 
favor  of  bis  client  for  bis  fees  and  necessary 
and  proper  expenses,  even  where  tbe  client 
Is  the  sovereign.  There  were  a  number  of 
cases  cited  by  counsel  in  their  brief  which 
would  seem  to  bear  out  their  theory.  In  the 
absence  of  constitutional  provisions  and  stat* 
utory  enactments  directly  In  conflict  with  the 
doctrine  announced  therein.  Upon  examina- 
tion we  find  some  of  these  cases  are  not  in 
point  for  tbe  reason  that  prior  to  the  em- 
ployment of  tbe  attorneys  who  represented 
the  sovereign,  necessary  appropriations  were 
made  by  tbe  Legislature  to  meet  the  expenses 
and  attorney  fees.  In  advance  of  the  services 
rendered  and  expenses  Incurred.  In  other 
cases  attorney's  retaining  liens  have  been  up* 
held  npon  tbe  theory  that  these  liens  existed 
from  the  necessities  of  commerce  and  the 
necessities  of  the  public  service.  In  our  opin- 
ion the  right  to  enforce  a  lien  of  the  charac- 
ter sought  to  be  enforced  In  this  case,  If  any 
exists,  against  tbe  state  In  this  JurisdlctlcHi, 
must  depend  upon  constitutional  and  statu- 
tory authority,  and  we  are  not  Inclined  to  fol- 
low the  decisions  of  app^ate  courts  of  oth- 
er states  where  they  directly  conflict  with 
the  Constitution  and  statutory  provl^ns  of 
our  own  commonwealth. 

[2]  The  common  law  as  to  the  compensa- 
tion of  attorneys  has  been- abrogated  In  this 
state  by  statute  and  Is  now  a  matter  of  con- 
tract, either  express  or  Implied.  Section 
4900,  Rev.  Codes,  as  amended  by  the  Session 
Laws  of  1911,  c.  167,  p.  563,  la  as  follows: 

"Tbe  measure  and  mode  of  compensation  of 
attorneys  and  couDaellora  at  law  is  left  to  the 
aereement,  express  or  implied,  of  tbe  parties, 
which  is  not  restrained  by  law.  From  the  eom- 
menzement  of  an  action,  or  the  serriee  at  an 
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answer  coDtainlng  a  connterclalm,  th«  attor- 
ney vho  appears  for  a  party  has  a  liea  apoa 
his  cUeot's  cause  of  action  or  counterclaim, 
which  attaches  to  a  verdict,  report,  decision  or 
jndcment  in  hia  client's  {avor  and  the  proceeds 
thereof  In  whosoever  hands  they  may  come, 
and  cannot  be  affected  by  any  settlement  be- 
tween the  parties  before  or  after  jadmnent; 
but  parties  to  actions  or  proceedings  are  en- 
titled to  cost*  and  disbursements,  as  hereinafter 
provided." 

The  foregoing  statutory  provision  falls  to 
provide  for  an  attorney's  lien  In  favor  of 
an  attorney  who  appears  on  behalf  of  the 
state,  which  attaches  to  a  verdict,  report, 
decision,  or  judgment  In  favor  of  the  state, 
or  to  the  proceeds  thereof.  In  other  words, 
the  statute  makes  no  reference  to  the 
sovereign  power,  and  the  sovereign  la  not  in- 
cluded within  the  foregoing  statutory  provi- 
sion either  by  express  words  or  by  necessary 
Implication. 

In  the  case  of  Hendrlck  v.  Posey  et  al.,  104 
Ky.  8,  45  S.  W.  625.  46  S.  W.  702,  it  appeared 
that  appellant  was  Attorney  General  of  the 
state  of  Kentucky  from  September  7, 18dl,  to 
January  6,  1895,  and  as  such  during  that 
time  Instituted  suits  against  the  Kentucky 
Midland  Railway  Company  and  recovered 
Judgments  aggregating  $11,000;  that  appel- 
lant had  said  Judgments  made  a  prior  lien 
In  favor  of  the  state;  ttiat  the  property  of 
the  railway  company  was  sold  after  the  ex- 
piration of  appellant's  term  of  office;  that 
the  master  commissioaer  under  the  order  of 
the  court  was  directed  to  pay  to  the  common- 
wealth $7,578.65,  its  pro  rata  share  of  said 
Judgment;  that  appellant,  believing  that  he 
had  a  right  bo  to  do,  received  the  money 
from  the  commissioner  as  the  attorney  for 
the  commonwealth,  and  contended  that  Inas- 
much as  the  auditor  and  Qovernor  liad  refus- 
ed to  fix  the  amount  of  his  compensation  ac- 
cording to  statute,  be  had  a  right  to  receive 
and  retain  the  money  paid  him  by  appellee, 
and  that  he  had  a  special  lien  thereon  by  vir- 
tue of  section  107,  Ky.  St  The  Supreme 
Court  of  Kentucky  did  not  agree  with  his 
contention,  hut  to  the  contrary  held  that  sec- 
tion 107,  Ky.  St  (which  la  similar  to  section 
4000,  Rev.  Codes,  as  amended,  supra),  had 
no  application  to  the  commonwealth,  and  cit- 
ed in  support  thereof  Comnionwealth  t.  Cook, 
8  Bush  (Ky.)  220,  8  Am.  Bep.  456,  where  the 
court  held  that: 

"The  commonwealth  is  not  embraced  by  an 
act  which  is  made  to  operate  between  individu- 
als, unless  there  ia  somctbini;  in  the  act  which 
shows  an  intention  to  subject  the  state  to  the 
same  rule.  *  *  *  As  the  fcovemment  of  the 
state  is  established  for  the  Kood  of  the  whole, 
and  can  only  be  supported  by  means  of  its 
revenues,  courts  in  the  construction  of  general 
laws  will  not  ordinarily  apply  to  the  state  such 
as  upon  their  face  seem  to  have  been  intended 
only  to  declare  or  regulate  the  rights  and  reme- 
dies of  individuals,  and  which  if  bo  applied 
would  have  the  eifect  of  ohstrostlnK  the  speedy 
collection  of  the  public  dues."  Divine  v.  Har- 
vie,  7  T.  B.  Mon.  (Ky.)  439.  at  page  443.  18 
Am.  Dec.  194. 

This  rule  of  law  the  court  In  its  opinion 
held  to  be  founded— 


"not  only  upon  the  his^est  public  policy,  but  as 
warranted  by  the  firmly  established  majnm  that 
'general  statutes  do  not  bind  the  sovereign 

unless  expressly  mentioQed  in  them.'  Laws  are 
prima  fade  made  for  the  Kovemment  of  the 
citizen,  and  not  of  tiie  state  herself."  Comp- 
ton  V.  State.  38  Ark.  601. 

The  appellant  is  seeking  to  recover  an  al- 
leged Indebtedness  due  him,  or  In  other  words 
to  enforce  a  claim  against  the  state,  and  It 
is  immaterial  that  the  moneys  out  of  which 
he  seeks  to  compensate  himself  have  not  yet 
found  their  way  Into  the  state  treasury.  It 
is  a  claim  against  the  state  nevertheless.  It 
Is  quite  evident  that  a  debt  cannot  be  recov- 
ered against  the  state  under  any  general  stat- 
ute regulating  the  recovery  of  debts,  unless 
the  statute  by  express  terms  or  necessary  im- 
plication authorizes  such  a  procedure.  "It  is 
a  settled  rule  that  in  general  statutes  which 
regulate  the  recovery  of  debts  the  govern- 
ment is  not  bound  unless  they  are  made  ap- 
plicable to  it  In  express  terms  or  by  neces- 
sary Implication."  This  Is  no  invidious  or 
prerogative  right  but  a  rule  founded  on  well- 
ascertained  public  policy,  necessary  to  pro- 
tect the  public  interest  against  the  negligence 
of  public  officers,  and  especially  to  guard  the 
public  revenue.  It  Is  a  rule  adopted  In 
many,  If  not  all,  of  the  states,  and  probably 
In  most  other  countries,  and  has  been  sanc- 
tioned by  repeated  Judicial  decisions.  Unit- 
ed States  V.  Wilson,  8  Wheat  256,  5  L.  Ed. 
610;  United  States  v.  Hoar,  2  Mason,  314. 
Fed.  Cas.  No.  15,373;  United  States  v. 
Greene,  4  Mason,  433,  Fed.  Gas.  No.  15,258; 
United  States  v.  Hewes,  Fed.  Cas.  No.  15,- 
359 ;  Stoughton  v.  Baker,  4  Mass.  528,  3  Am. 
Dec.  236 ;  People  v.  Rosslter,  4  Cow.  (N.  Y.) 
143;  Com.  v.  Baldwin,  1  Watts  (Pa.)  54,  26 
Am.  Dec.  33 ;  King  v.  Allen,  15  East  340. 

This  same  principle  is  announced  In  the 
case  of  Wood  v.  State,  125  Ind.  219,  2S  N.  B. 
100,  where  the  court  held  that: 

"The  law  will  not  pernut  the  administratioD 
of  governmental  affairs  to  be  embarrassed  by 
the  seizure  of  public  property  or  public  funds 
to  pay  debts  due  individuals." 

{3]  The  proceeds  of  the  Judgment  recovered 
against  the  National  Surety  Company  ia  a 
public  fund,  whIcSi  had  been  embezsled  by  a 
public  official,  and  recovered  back.  It  be- 
longs to  the  state,  and  it  is  out  of  this  fund 
that  api)ellant  seeks  the  payment  of  the  claim 
which  he  contends  la  due  him,  and  Insists 
that  his  claim  became  a  Iten,  and  enforceable 
as  such,  against  the  moneys  of  the  state,  and 
that  he  has  a  right  to  atop  this  money  in 
transitu  and  subject  it  to  his  lien  before  it 
reaches  the  state  treasury ;  that  his  right  to 
have  a  portion  of  said  fund  paid  to  him 
by  order  of  the  court  is  not  limited  by  the 
provisions  of  section  4900,  Rev.  Codes,  as 
amended,  supra,  but  that  he  has  an  equita- 
ble Hen,  which  should  be  ^forced  the 
trial  court  whose  duty  it  Is  to  protect  Its  of- 
ficers in  the  matter  of  the  payment  to  them 
of  such  fees  and  disbursements  as  may  be 
found  to  be  due  them  by  the  court  With 
this  contention  we  are  not  in  accord,  for 
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the  reason  tbat  no  equitable  lien  attadkes 
In  favor  of  tbe  appellant  where  the  Gonatltu- 
tton  and  statutes  la  express  terms  provide  an 
adequate  remedy  and  where  the  procedure 
for  pursuing  this  remedy  Is  expressly  provid- 
ed it  must  be  followed  In  order  to  authorize 
the  payment  of  any  claim  against  the  state. 

[4]  Section  18,  art  4,  of  the  Constitution 
provides  that: 

"The  Governor.  Secretary  of  State,  ftDd  At- 
torney General  shall  conatitute  •  •  •  a  board 
of  fxaminers,  with  power  to  examine  all  claims 
against  tiie  state,  except  salaries  or  compensa- 
tions of  officers  fixed  by  law.  •  •  •  " 

This  clause  of  the  Constitution  is  supple- 
mented by  the  statutes  (section  146,  Rev. 
Codes,  as  amended  by  Sess.  Laws  1913,  a 
15,  p.  58),  as  follows: 

"It  shall  be  the  duty  of  the  state  board  of 
examiners  to  ezamiQe  all  claims  asainst  the 
state,  except  salaries  and  compensation  of  of- 
ficers fixed  by  law.  •  •  •  The  board  may 
approve  or  disapprove  any  claim  or  demand 
against  the  state,  or  any  item  thereof,  or  may 
recommend  a  leas  amount  in  payment  of  the 
whole,  or  any  item  thereof,  and  a  decision  of  a 
majority  of  the  members  shall  stand  as  tbe  de- 
cision of  the  board." 

The  above  Beetions  of  the  Constitution  and 
statutes  require  all  .  claims  against  the  state 
of  an  unliquidated  character  to  be  submitted 
to  the  state  board  of  examiners  for  approval 
or  rejection. 

To  adopt  a  different  rule  In  this  case  or 
any  case,  no  matter  how  Jnst  the  claim 
might  be,  to  permit  state  oflQcers  to  be  har- 
rassed  and  hindered  In  the  recovery  of  mon- 
eys embezzled  by  public  officials  by  way  of 
attorney's  liens  for  services  alleged  to  have 
been  rendered  the  state,  would  be  contrary  to 
good  public  policy  and  detrimental  to  the 
due  administration  of  the  affairs  of  the  gov- 
ernment. 

But  even  if  the  position  taken  by  learned 
counsel  were  correct,  there  must  be  a  valid 
claim.  The  lien  Is  merely  ancillary  to  the 
claim.  If  there  Is  no  valid  claim  there  can 
be  no  lien. 

It  is  quite  evident  that  the  appellant  must 
rely  upon  a  contract  of  employment,  either 
by  the  Attorney  General  or  the  state  deposi- 
tory board,  or  both.  That  being  true,  It 
becomes  necessary  to  determine  to  what  ex- 
tent these  officials  may  bind  the  state  for 
the  payment  of  claims  made  against  it  for 
audi  services  rendered  as  the  appellant  seeks 
to  recover  for. 

Section  1827,  Rev.  Codes,  provides: 

"The  state  auijitor  and  Attorney  General  may 
employ  other  counsel  than  the  county  attorney, 
and  the  expenses  must  be  paid  out  of  the  state 
treasury." 

Section  13,  art.  7,  of  the  Constitution  pro- 
vides that: 

"No  money  shall  be  drawn  from  the  treasury, 
but  in  pursuance  of  appropriations  made  by 
law." 

The  latter  clause  of  section  1827,  supra, 
namely,  «  •  •  •  And  the  expenses  must  t>e 
paid  out  of  the  state  treasury,"  this  court 
held  in  the  case  of  Elngsbery  t.  Anderson, 


5  Idaho,  771,  51  Pac;  744,  did  not  make  an 
a^roprlation  for  the  payment  of  such  serv- 
ice and  In  the  absence  of  an  appropriation 
the  auditor  properly  recused  to  issue  a  state 
warrant  In  paymoit  for  legal  serricea  ot 
counsel  employed  by  the  state  auditor  under 
the  provisions  of  section  1827,  supra. 

[6]  Tberefbre,  if  appellant's  contract  ct 
employment  was  made  ^th  the  Attorney 
Qeneral  It  must  have  been  understood  by  ap- 
pelant that  It  was  In  pursuance  of  an  appro- 
priation made  by  law.  It  vrill  he  recalled 
that  the  Legislature  convened  in  regnlar  ses* 
slon  subsequent  to  the  dlscovrary  of  the  em- 
beszlement  of  the  state  funds  by  Al\&a,  and 
the  presumption  Is  that  they  made  ample 
provisions  for  the  payment  of  such  expenses 
as  would  necessarily  be  incurred  in  recover^ 
Ing  the  moneys  so  embezzled,  ^le  Legis- 
lature at  its  blnmlal  sei^on  in  lOlS  made 
an  apprt^riatlon  for  the  Attorney  General's 
office  for  that  and  the  ensuing  year  of  |29v- 
200.  for  the  paym«it  of  the  salary  of  the 
Attorney  General,  the  salary  of  assistant 
attorneys,  stenographers,  and  other  expenses, 
and  iffovlded  in  said  act^  amcoig  other  things, 
that: 

"Any  indebtedness  created,  or  attempted  to  be 
,  created,  against  the  state  •  •  *  in  viola- 
tion of  the  provisions  of  this  act  or  any  iqjjebt- 
edness  attempted  to  be  created  against  the 
state  ♦  •  •  in  excess  of  the  proper  appro- 
priation, whether  made  by  this  act  or  by  other 
provisions  of  law,  shall  be  vtdd."  Ress.  Laws 
1915,  c  169.  i  6.  p.  850. 

It  is  therefore  quite  evident  tbat  the  At- 
torney General  was  without  authority  to 
create  any  indebtedness  against  tbe  state  in 
excess  of  tbe  appn^)riatlon  for  Ids  office,  and 
if  there  was  no  appropriation  out  of  y^lch 
the  claim  of  tbe  ai^lant  could  be  paid,  any 
attempt  to  create  an  indebtedness  in  fiivor 
of  appellant  by  tbe  Attorney  General,  if  the 
Attorney  General  did  attempt  to  create  any  In- 
debtedness against  the  state  in  excess  of  lilii 
appn^ilatlon,  would  be  absolutely  void. 

[8]  An  examination  of  tbe  statutes  with 
reference  to  the  duties  of  the  state  deposi- 
tory board  convinces  us  at  once  that  there 
is  a  total  absoica  of  statutory  or  any  au- 
thority given  it,  whereby  it  is  authorized  to 
create  an  indebtedness  of  tbe  character 
sought  to  be  enforced  by  the  an>allant,  and 
such  expenses  as  they  are  authorized  to  In- 
cur in  connection  with  the  performance  of 
their  duties  as  members  of  such  board,  ftud 
in  carrying  out  the  provisions  of  the  statutes 
defining  their  powers  and  duties,  must  be 
audited  and  allowed  as  provided  by  law.  by 
the  state,  board  of  examiners,  and  paid  out 
of  the  general  fund  of  tbe  state. 

From  what  has  been  said  it  follows  that 
the  Attorney  General  would  be  without  au- 
thority to  employ  appellant,  and  thereby 
charge  the  state  with  a  claim  for  services 
rendered  in  excess  of  the  appropriation  made 
for  his  office  for  the  years  1915  and  1916; 
but  admitting  that  the  Attorney  General  had 
authtulty  to  employ  appellant,  under  tbe  con- 
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stttntlciial  and  statutory  proTlsIons  hereto- 
fore cited,  the  claim  for  eervlces  rendered, 
being  one  against  the  state,  and  not  being  a 
flxed  salary,  wonld  necessarily  have  to  be 
submitted  to  the  state  board  of  examiners  for 
allowance  or  reJectloD. 

The  presumption  Is  that  the  state  wUl  pay 
all  valid  claims  properly  presented  against 
It,  and  for  that  purpose  has  provided  a  meth- 
od whereby  all  claims  against  the  state  may 
be  presented  to  a  constitutional  board  with 
exclusive  power  to  examine,  audit,  and  al- 
low such  claims,  In  whole  or  in  p&Tt,  as  are 
found  to  be  legal  charges  against  the  state, 
and  as  was  announced  by  this  court  in  the 
case  of  Kathbun  t.  State,  15  Idaho^  273,  97 
Pac.  335,  a  laborer  or  materialman  may  have 
a  claim  against  the  state  within  the  meaning 
of  that  term,  and  yet  be  entitled  to  no  lieu 
to  secure  the  payment  of  the  same.  That  Is, 
in  our  opinion,  the  position  that  appellant, 
as  well  as  all  other  claimants  against  the 
state,  occupies,  under  the  Constitution  and 
laws  of  this  state.  They  must  present  their 
claims  to  the  properly  constituted  board  for 
allowance  or  rejection,  or  for  the  procure- 
ment of  a  recommendatory  judgment  for  sub- 
mission to  the  Legislature. 

From  what  has  been  said  It  follows  that 
the  trial  court  did  not  err  in  refusing  to  con- 
tinue in  full  force  and  effect  the  temporary 
restraining  order  issued  and  heretofore  re- 
ferred to,  and  requiring  the  National  Sure- 
ty Company,  and  Its  attorneys,  to  deposit 
with  the  clerk  of  said  court  the  sum  of  $14,- 
050.03,  a  portion  of  the  proceeds  of  the  judg- 
ment recovered  In  favor  of  the  state,  and  to 
require  the  state  and  the  National  Surety 
Company  to  answer  the  amended  complaint 
In  intervention  of  the  appellant  The  order 
of  this  court,  heretofore  made,  directing  thiftt 
John  W.  Eagleson,  as  state  treasurer,  re- 
ceive said  sum  of  $14,066.93  from  the  Nation- 
al Surety  Company,  and  place  the  same  in  a 
special  fund,  subject  to  the  order  of  this 
court,  as  directed  In  Its  order  of  September 
22,  1916,  is  hereby  vacated  aud  the  state 
treasurer  directed  to  place  the  above-men- 
tioned sum  into  the  proper  fund  as  provided 
by  law. 

The  Judgment  of  the  trial  court  ia  af- 
firmed.  Costs  are  awarded  to  resptmdent. 

MORGAN,  J.,  concurs. 

SULLIVAN,  O.  J.  (dissenting).  1  am  un- 
able to  concur  In  the  conclusion  reached  by 
the  majority  of  the  court.  The  majority  opin- 
ion proceeds  upon  the  theory,  as  I  understand 
It,  that  under  certain  constitutional  provi- 
sions and  under  the  laws  of  this  state  an 
attorney  who  has  been  engaged  to  prosecute 
a  claim  In  favor  of  the  state  and  obtains  judg- 
ment for  the  state  has  not  an  equltaUe, 
diargtog  U&i  against  said  Judgment  before  tt 
Is  paid  over  to  the  state. 

The  Ueu  claimed  in  this  case  Is  not  claimed 
under  the  attamey's  lien  law  of  the  state,  and 


the  main  qnestI(«L  to  be  determined  la  wheth- 
er the  attorney  is  entitled  to  the  payment  of 
a  reasonable  attorney's  fee  for  tbe  services 
rendered  In  procuring  a  Judgment  amonnting 
to  nearly  $154,000  la  favor  of  the  state.  The 
amount  of  attorney's  fee  la  not  involved  In 
this  appeaL 

If  It  were  held  on  t&ls  appeal  that  the  at* 
torney's  fee  and  certain  costs  were  payable 
out  of  the  proceeds  of  said  Judgment,  the  mat- 
ter wonld  tbea  have  to  be  sent  back  to  tlte 
district  conit  to  determine  the  valoe  of  ttaeafr 
torney's  services. 

In  limine,  since  the  matter  Involved  In 
this  case  has  been  Injected  largely  Into  the 
politics  of  the  last  campaign,  and  great  In* 
Justice  done  the  appellant  by  reason  of  mis- 
representations made,  as  has  uipeared  from 
the  public  press  of  the  state  and  otherwise 
I  shall  state  the  facts  Involved  in  consider- 
able detail  and  the  law  applicable  to  those 
facts. 

The  main  acti<m  against  the  surety  com- 
pany by  the  state  to  recover  the  loss  occa- 
sioned by  the  defalcation  on  Allen's  official 
bond  was  commenced  In  November,  1915.  It 
appears  from  the  record  that  appellant  was 
employed  as  special  counsel  for  the  state  in 
said  matter  on  or  about  the  16th  day  of 
December,  1916,  by  the  Attorney  General  and 
the  state  depository  board  of  tbe  state  of 
Idaho.  At  the  time  of  said  employment,  the 
compensation  of  appellant  was  not  fixed,  but 
it  was  mutually  understood  that  he  should  be 
paid  the  reasonable  value  of  his  services.  He 
began  his  work  under  surfi  employment  about 
the  17th  day  of  December,  1915,  and  was  en- 
gaged therein  practically  without  Inteimia- 
sion  from  said  date  until  tbe22d  day  of  July. 
1916.  In  the  course  of  his  CTployment.  he 
worked  under  the  direction  of  the  state  de- 
pository board  and  pursuant  to  directions 
received  by  him  from  said  board,  be  was 
permitted  to  bare  the  assistance  of  a  fOrmor 
deputy  state  treasurer,  who  was  tbea  confined 
in  the  state  penitentiary  and  was  very  famil- 
iar with  the  bo<^s  kept  by  tbe  state  treasurer 
Allen,  since  lie  had  k^  said  books  of  account 
and  knew  where  all  the  false  oatrles  bad  been 
made.  With  sucb  assistance  the  appellant 
made  a  complete  examination  into  the  affairs 
of  the  state  treasurer  during  the  whole  of 
said  Allen's  term  as  state  treasurer,  covering 
the. years  of  1911.  1912,  1913,  and  1914.  Said 
examinations  were  made  upon  tbe  orders 
of  the  state  depository  board  for  two  purpos- 
es: First,  to  ascertain  and  report  whether 
everything  irregular  In  said  office  bad  been 
discovered  and  pointed  out  by  certain  ex- 
perts ;  and,  seccoid,  to  obtain  data  and  Infor- 
mation upon  which  to  file.an  amended  com- 
plaint in  said  action.  During  that  time  ap* 
pellant  was  called  upon  by  said  depository 
board  to  act  In  tbe  capad^  ot  special  guard 
of  the  penitentiary  durlDt  tbe  entire  tiow 
that  said  deputy  state  treasurer  was  assist- 
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lag  appellant  In  said  work,  and  during  tbe 
entire  trial, was  called  upon  bj  said  board  to 
act  in  tbe  capacity  of  special  guard  for  said 
ex-treaaurer  and  bla  said  deputy,  who  were  In 
attendance  during  tbe  trial.  The  appellant 
bad  entire  charge  of  the  preparation  of  said 
cause  for  Mai,  and  the  entire  charge  of  said 
case  at  said  trlaL  He  drew  all  pleadings 
of  the  plaintiff  in  said  cause.  Including  the 
findings  of  fact  and  CMicdUidons  of  law  and 
decree. 

Appellant  Is  a  resident  of  Pocatello,  Idaho, 
and  has  been  a  resident  there  since  the  8th 
day  of  December,  1916,  and  maintains  an 
office  there.  Parsnant  to  his  said  employ- 
ment and  the  wishes  of  the  Attorney  General 
and  the  state  depository  board,  be  has  been 
away  from  his  office  In  Pocatello  from  De- 
cember 17, 1915,  up  to  the  time  of  the  trial  of 
said  cause  in  July,  1916,  with  the  exception 
of  perhaps  two  weeks.  In  tbe  preparation  of 
said  cause  for  trial,  certain  depositions  were 
taken  In  Chicago,  111.,  and  appellant  person- 
ally went  to  Chicago  and  wa«  present  at  tbe 
taking  of  said  depositions. 

mile  acting  as  special  guard  for  said  Al* 
ten  and  Ids  deputy,  who  were  then  confined 
In  the  state  penitentiary,  he  Incurred  cer- 
tain expenses  for  meals  while  Qiey  were  in 
tbe  dty  and  certain  ezpenaea  for  taxicab  to 
take  th^  to  and  from  the  penitentiary  and 
to  and  from  the  court,  such  expenses  amount- 
ing In  all  to  I168.8J,  no  i»rt  of  which  has 
been  paid  by  the  state. 

Hie  stenographer  who  repwted  said  case 
diarged  orer  $800  for  his  ser^ces,  which  has 
not  been  paid,  and  It  appears  that  there  are 
no  ai^invrlattons  available  out  of  which  said 
expenses  can  be  paid,  and  that  unless  they 
can  be  paid  out  of  the  proceeds  of  said  Judg- 
ment,  deficiencies  wlU  be  created  In  violation 
of  tbe  provisions  of  tbe  law.  Sess.  L.  191V 
p.  361.  Tbe  appellant  has  no  other  remed^ 
than  the  subjecting  of  said  Judgment  to  the 
payment  of  bis  expenses  and  fees,  and  if  all 
of  the  proceeds  of  said  Judgment  are  paid  In 
to  tbe  state  treasurer,  petlticmer  claims  that 
he  will  be  remediless. 

Appellant  claims  that  bis  services  were 
reasonably  worth  $12,500,  but  concedes  that 
he  has  not  the  right  to  fix  tbe  value  of  such 
services,  and  states  In  his  complaint  in  in- 
tervention as  follows: 

"That  this  affiant  concedes  that  it  is  not  bis 
risht  to  fix  the  amount  of  his  compeosation,  and 
is  likewise  of  tbe  opinion  that  it  is  DOt  right  and 
just,  under  the  circumstances,  that  tbe  state  de- 
pository board  should  be  permitted  to  fix  tbe 
same,  and  tlus  affiant  ai^a  nothhiK  more  than 
his  day  in  court,  with  an  opportunity  to  have 
this  honorable  court  [the  district  court]  after 
fall  hearini!,  determine  the  riftht  of  this  affiant 
to  GOmpeasation  out  of  aaid  judgment,  and  the 
fair  and  reasonable  amount  of  such  compensa- 
don;  and  that  a  portion  of  the  proceeds  of  said 
Jndicioent  be  placed  in  such  shape  that  should 
this  honorable  court  decide  in  favor  of  this  af- 
fiant the  means  of  enforcing  such  Jndcment 
will  not  be  taken  away*" 


Tbe  appellant  thus  admits  that  he  cannot 
fix  his  attorney's  fee  in  said  matter,  but 
claims  that  the  reasonable  value  of  his  serv- 
ices Is  $12,500,  and  all  that  he  asks  is  to 
have  the  question  submitted  to  a  court  of 
competent  jurisdiction  In  order  tb  have  it 
determine  the  value  of  his  services. 

It  appears  from  the  record  that  he  was 
regularly  employed  to  perform  this  service; 
that  he  performed  It  with  honor  to  himself 
and  with  great  profit  to  the  state.  Tbe  state 
accepted  his  services,  and  ought  It  not  In 
common  fairness  and  b<Hiesty  be  willing  to 
pay  the  reasonable  value  of  such  services? 
But  the  majority  holds  that  the  contract  of 
employment  between  the  state  depository 
board  and  the  appellant  was  absolutely  void, 
for  the  reason  that  no  appropriation  had  been 
made  for  the  payment  of  mub  serrlces.  Th* 
majority  opinion  states: 

"Therefore  if  appellant's  contract  of  em- 
ployment was  made  with  tbe  Attorney  General. 
It  must  bave  been  understood  by  appellant  that 
It  was  in  pursuance  of  an  appropriation  made 
by  Uw." 

Why  say  "It  must  have  been  anderstood" 
that  such  contract  of  empl^^ment  was  in 
pursnanoe  of  an  appnninlatlon  made  by  lav 
when  it  was  known  to  aU  concerned  that  no 
Bu<di  appropriation  had  been  made? 

Then  for  the  majority  to  a^ue  *Mliat  It 
must  have  been  underBtood."  etc.,  is  certain* 
ly  very  remarkable  when  we  taks  into  con- 
sideration that  for  the  purposes  <^  this  ap* 
peai  the  allegations  of  the  complaint  in  in- 
tervention must  be  taken  as  true.  The  ma- 
jority opinion,  after  quoting  that  part  of 
lAws  1916.  I  6,  p.  ffitO,  dedaring  any  lndeb^ 
ednesa  created  or  attempted  to  be  created  In 
excess  of  the  appropriations  made  sbaU  be 
absolutely  void,  states: 

"It  is,  therefore,  quite  evident  that  the  Attor- 
ney General  was  without  authority  to  create 
any  indebtednetis  against  the  state  in  excess  of 
the  appropriatioQ  for  bis  office,  and  if  there 
was  no  appropriatioQ  out  of  which  tbe  claim  of 
the  appellant  could  be  paid,  any  attempt  to  cre- 
ate an  indebtedness  in  favor  of  appellant  by 
tbe  Attorney  General,  and  against  the  state, 
would  be  absolutely  void." 

It  might  be  Inferred  from  the  foregoing 
quotation  from  the  majority  opinion  that  the 
Attorney  General  alone  made  the  contract  of 
employment  with  tbe  appellant,  but  that  idea 
is  not  borne  out  by  the  first  paragraph  of  the 
complaint  in  lnterTenti(ni,  which  Is  as  f<d- 
lows: 

"That  he  was  employed  as  special  counsel 
for  the  plaintiff  in  the  abore-eDtitied  cause  oa 
or  about  the  15th  day  of  December,  1915.  by 
J.  H.  Peterson,  Attorney  General  of  the  state 
of  Idaho,  and  by  the  state  depository  board  of 
the  state  of  Idaoo." 

The  record  therefore  clearly  shows  that  the 
appellant  was  employed  to  perform  the  serv- 
ices he  did  perform  by  the  Attorn^  General 
and  the  state  depository  board. 

As  I  view  It,  there  was  no  effort,  made  in 
this  matter  to  create  a  claim  against  the 
state.  The  Attorney  General,  the  depository 
board,  and  the  appellant  all  well  knew  that 
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there  was  no  attempt  in  this  matter  to  create 
a  claicQ  Against  the  state.  If  the  officers  so 
understood  it,  they  are  clearly  guilty  of  a 
crime.  They  knew  that  If  they  did  nndertabe 
to  do  that,  they  were  violating  the  proTtsions 
of  Sess.  L.  1915,  p.  301,  which  declares: 

"No  officer,  employ^  or  state  board  •  *  ♦ 
shall  enter,  or  attempt  or  offer  to  enter  into 
any  contract  or  agreement  creating  any  ex- 
pense, or  incurring  any  liability,  moral.  legal  or 
otherwise,  or  at  all,  la  excess  of  the  appropria- 
tion made  by  law  for  the  specific  purpose  or 
purposes  for  which  such  expenditure  is  to  be 
made,  or  liability  incurred.  •  •  «  Any  in- 
debtedness attempted  to  be  created  against  the 
state  in  violation  of  the  provisions  of  this  act. 
or  any  Indebtedness  attempted  to  be  created 
against  the  state  in  excess  of  the  appropria- 
tioD  provided  for  in  any  act,  shall  be  void." 

Section  3  of  said  act  provides  that: 

"Any  person  or  persons  violating  the  provi- 
sions of  this  act  shall  be  deemed  guiltr  of  a 
misdemeaoor,  and  shall  be  diaqnalilied  from 
holding  any  state  office."  etc. 

The  parties  to  this  contract  certainly  knew 
of  those  provisions  and  they  all  knew  that 
the  only  way  that  the  cost  and  expense  and 
attorneys*  fees  In  this  ^ctlon  could  be  l^lly 
paid  woald  be  oat  of  the  Judgment  recovered 
against  the  snrety  company.  It  seems  to  me 
to  be  most  unreasonable  to  contend  in  this 
matter  ttiat  the  compensation  of  the  appellant 
in  procuring  said  Judgment  Is  a  datm  against 
the  state  that  necessarily  must  be  presented  to 
the  board  of  ^miners  and  could  not  be  paid 
until  an  appropriation  had  been  made  there* 
for,  nnless  that  was  the  contract  between  the 
parties,  and  a  contract  was  distinctly  made 
that  the  compensation  should  not  be  paid 
out  of  the  proceeds  of  the  Judgment  obtained. 

That  section  of  the  law  of  191S  above 
quoted  clearly  contemplates  and  refers  to 
matters  or  purposes  for  which  an  appropria- 
tion has  been  made,  since  it  is  declared  that: 

"No  officer  *  •  •  shall  enter,  or  attempt 
or  offer  to  enter  into  any  contract  or  agreement 
creating  any  expense,  or  incurring  any  liabili- 
tj,  moral,  legal  or  ouierwise.  or  at  all.  in  ex- 
cess of  the  appropriation  made  by  law  for  the 
specific  purpose  or  purposes  for  which  such  ex- 
penditure is  to  be  made,  or  liability  incurred." 

That  section  of  the  statute  clearly  does 
not  apply  to  a  case  like  the  Instant  case, 
for  no  specific  appropriation  was  ever  made 
for  the  employment  of  counsel  in  the  Instant 
case. 

In  a  similar  case,  that  of  Kirby  v.  State,  68 

Misc.  Rep.  626,  125  N.  Y.  Supp.  742,  the  court 

In  considering  a  statute  like  tlie  one  above 

quoted  said: 

"That  it  was  not  the  intention  of  the  Legisla- 
tore  that  the  provisions  of  the  finance  law 

Suoted  should  be  applicable  to  sach  a  case  as 
tie  one  at  bar." 

I  shall  not  presume  that  It  was  the  Inten- 
tion of  the  depository  board  to  violate  that 
statute  and  thus  become  liable  to  be  deprived 
of  their  (^ces.  The  reasonable  presumption 
la  that  there  being  no  specific  appropriation 
for  the  payment  of  counsel  fees  and  expens- 
es In  prosecuting  tiie  Instant  case,  the  board 
contemplated  that  the  attorney's  fees  and 
costs  must  be  paid  out  of  the  Judgment  ren- 


dered. Under  the  statute,  as  it  now  stands, 
the  claims  against  the  state  must  be  filed 
with  the  state  auditor,  and  t>efore  they  are 
presented  to  the  board  of  examiners  tor  al- 
lowance, the  state  auditw  must  certify  as 
follows: 

"I  certify  that  the  above  account  has  been 
audited  and  found  correct:  that  there  is  au- 
thority of  law  for  its  payment;  ttiat  there  is 
sufficient  money  in  the  proper  fund  for  Its  pay- 
ment; and  that  proper  receipts  for  each  item 
charged  accompany  the  account 

If  ttie  act  of  the  L^islatoie  requliing 
swdi  a  certificate  from  the  anUtor  before  any 
claim  may  be  presented  to  the  board  of  ex- 
aminers la  a  valid  act,  it  would  be  Impos- 
siUe  to  have  any  <aalm  passed  upon  by  the 
board  except  those  tar  the  paymmt  of  wfaldi 
aivroprlatlons  had  been  made. 

Is  It  reas(Miatde  to  presume  that  the  de> 
pository  board  In  the  employment  of  tbe 
aroellaut  to  prosecute  said  case  Intended 
that  he  should  never  receive  anything  for 
his  Betrices,  or  that  he  should  not  be  reim- 
bursed for  the  necessary  cash  he  paid  out 
In  the  preparation  of  the  case  for  trial?  I 
Uilnk  not;  and  I  do  not  believe  that  It  ma 
the  Intent  that  he  should  prosecute  said  case 
at  bis  own  coat  and  expense  and  ttie  state  go 
8Cotpfi«e  from  paying  for  his  services  and 
the  necessary  expense  for  court  stenogra- 
phers and  other  legal  co^  Involved  in  the 
case. 

The  depository  board  employed  two  at* 
tomeys  to  resist  this  claim  of  the  appellant 
in  the  district  court,  and  the  recoM  shows 
tliat  those  two  attorneys  were  paid  out  of  the 
proceeds  of  this  very  Judgment  that  the 
iMsrd  now  claims  Is  too  sacred  to  be  touched 
in  any  manner  for  the  payment  of  legal  coste 
or  fbr  the  value  of  the  attorney's  serrloss 
la  procuring  said  Judgment.  Said  attorneys 
urged  upon  this  court  the  propodtlim  that 
^  Intervener  must  present  his  claim  to  the 
Board  of  enmlners,  when  as  a  matter  of  fact 
they  ware  paid  their  attorneys*  fees  for  urg- 
ing that  proposition  out  of  this  very  Judg- 
ment and  without  haTing  presented  their 
claims  to  the  board  of  examiners.  It  has 
t>een  said  that  consistency  Is  a  Jewel. 

Wh«i  a  reasonable  view  of  thla  case  is 
taken,  under  the  law,  as  it  stuids,  when  It 
is  coni^dered  that  no  appropriation  was  ever 
made  for  attomeys*  fees  or  tlie  cost  of  the 
prosecution  ot  this  case,  for  the  reason  that 
the  Ijeglslature  did  not  foresee  that  It 
would  be  necessary  to  go  to  such  an  expense^ 
no  reason  appears  why  the  state  authorities 
should  not  protect  the  Interests  of  the  state, 
even  though  It  required  a  part  of  the  Judg- 
ment recovered  in  fhvor  of  the  state  to  pay 
the  costs  and  expense  of  such  prosecution, 
and  this  could  be  done  without  creating  any 
(dfdm  against  the  state  that  would  require 
an  appropriation  to  be  made  to  pay  it 

Every  one  knows,  every  lawyer  Imows,  and 
the  state  autboiltieB  know  the  persistency 
with  which  surety  companies  ctmtest  Oieir 
liability  upon  any  ot  the  btrnds  given  bir 
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tbem,  and  the  necessltr  oC  bavlng  a  lawyer 
to  prosecute  such  case  who  Is  able  to  cope 
with  the  best  lawyers  tn  the  land,  such  as 
surety  comimnles  nsual^  employ,  and  Qie 
danger  of  loss  to  the  state  unless  such  cases 
are  thoroughly  tried — these  and  many  othor 
things  conclnslTely  show  the  wisdom  of  the 
depository  board  in  employing  counsel  who 
could  properly  protect  the  interests  of  the 
state.  The  further  fact' that  the  depository 
board  knew  that  it  had.no  authority  to  enter 
Into  any  contract  or  agreement  creating  an 
expense  or  incurrli^  any  llabUl^  in  excess 
of  the  appropriation  made  by  law  for  any 
specific  purpose  Is  conrlnciDg  to  me  that  they 
did  not  Intend  to  violate  the  law,  but  did  in- 
tend that  the  attorney's  tee,  as  welt  as  the 
other  legal  costs  of  this  prosecution,  should 
be  paid  out  of  the  Judgment  and  thus  create 
no  claim  against  the  state. 

It  is  true  no  money  can  be  drawn  out  of 
the  treasury  of  the  state  without  an  appro- 
priation, but  the  money  represented  by  this 
Judgment  nerer  was  in  the  treasury  of  the 
state,  and  there  is  the  distinction.  The  ma- 
jority opinion  holds  that  it  is  a  part  of  the 
rerorae  of  the  state,  when  in  fact  it  dearly 
could  not  become  a  part  of  the  revenue  of  the 
state  in  the  state  treasury  until  it  had  been 
paid  into  the  state  treasury,  and  it  has  never 
been  in  the  state  treasury.  The  state  brought 
this  action  in  ttie  district  court  against  the 
■urety  company.  It  recovered  a  judgment, 
and  about  114,000  of  that  Judgment  Is  still 
in  the  hands  of  the  court  and  has  never 
been  in  the  possession  of  the  state. 

Section  13,  art  7,  of  the  state  Constitution 
Is  as  foUows: 

"Mo  money  shall  be  drawn  from  the  treasury, 
but  in  pursaanee  of  appropriations  made  by 
law." 

The  money  represented  by  the  Judgment  In 
quesUoQ  never  has  been  in  the  treasury,  and 
that  section  has  no  application  whatever  to 
the  payment  of  attorney's  fees  and  the  legal 
costs  of  the  prosecution  of  this  case.  The 
district  court  has  full  autbori^  to  require 
attorney's  fees  and  all  le^l  costs  to  be  paid 
out  of  said  Judgment  before  the  balance  is 
tnnwd  in  to  the  treasury  of  the  state.  The 
money  atolea  ttom  the  state  by  the  ex-treas- 
urer and  his  d^uty  was  taken  from  the  state 
treasury,  but  the  money  represented  by  this 
Judgment  was  never  in  the  state  treasury 
until  a  portion  of  it  was  paid  there  under 
the  direction  of  the  court.  The  balance  of 
about  $14,000  never  lias  been  in  the  state 
treasury.  It  Is  now  held  in  the  bands  of 
tbe  court.  It  never  has  become  a  part  of 
the  revenue  of  the  state  held  by  the  treasury 
of  the  state;  hence  It  is  clear  that  said 
section  of  the  Oonstitutlon  above  quoted  has 
no  application  whatever  to  said  fund  now 
In  the  hands  of  the  court 

I  wiU  now  proceed  to  dte  authorities 
which,  as  I  view  it,  fully  sustain  the  position 
above  taken. 

Tbe  doctrine  is  well  estatdlshed  that  an  at- 


torney's general  or  ret^ning  U&i  la  a  com- 
mon-lav Hen  whlcSi  has  its  origin  In  the  in- 
herent power  of  courts  over  the  relation  be- 
tween attorneys  and  clients.  The  courts  have 
tbe  power  to  enforce  the  performance  by  the 
attorney  (rf  his  duties  toward  his  cUent  and 
this  power  enables  the  court  to  protect  the 
rights  of  an  attorney  against  his  client  This 
Uen  is  one  whidi  tbe  courts  have  I(mg  rec- 
ognlzed  and  protected.  See  Everett  et  al.  v. 
Alpha  P.  G.  Ga,  225  Fed.  931.  141  a  a  A. 
55;  In  re  Wilson  (D.  G.)  12  Fed.  23S. 

The  equitable  chaining  lien,  which  Is  the 
one  Involved  in  this  case,  is  entirely  difTeroit 
from  the  common-law  lien,  and  it  will  be  not- 
ed from  the  authorities  that  all  charact»ris- 
tics  of  a  charging  lien  are  in  their  inherent 
nature  equitable^  As  long  ago  as  1780,  Lord 
Kenyon,  Chief  Justice,  said  that: 

"The  principle  •  •  *  was  settled  long  axo. 
namely,  that  the  party  should  not  run  away 
with  the  fruits  of  the  cause  without  satisfy- 
ing  the  legal  demands  of  his  attorney,  by  whoss 
industry,  and  in  many  instanceB,  at  whose  ex- 
pense, those  fmits  were  obtained."  Bead  t, 
Dupper.  6  Term  Beports,  361,  101  Full  Be- 
print,  595. 

The  case  of  Louisville,  etc.,  Co.  v.  Wilson, 
188  U.  S.  601, 11  Sup.  Ot  406,  84  L.  Ed.  1023, 
quotes  with  approval  flie  ftdlowlng  frwn,  the 
Supreme  Court  <tf  West  Virginia  (Benlck  t. 
LudingtoQ.  16  W.  Va.  892): 

"The  lien  (even  in  cases  of  quantum  meruit) 
is  in  the  nature  of  an  equitable  lien  (3  Cooper's 
Tenn.  c  23),  and  is  based  on  tbe  uatural  equi- 
ty, that  the  plaintiff  ought  not  to  be  allowed  to 
appropriate  the  whole  of  tbe  Judipnent  in  bis 
favor  without  paying  thereout  for  the  services 
ot  his  attorney  in  obtaining  such  Judgment." 

If  the  proceeds  of  the  Judgment  in  this 
case  bad  been  paid  oyer  to  the  state,  a  dif- 
ferent case  would  be  presented,  but  since  the 
fund,  on  which  the  lien  is  daimed.  is  still 
in  the  hands  of  the  court,  and  never  has 
been  In  the  treasury  of  the  state  and  never 
has  been  a  part  ct  the  state's  revenue^  it 
ought  not  to  be  permitted  to  be  withdrawn 
from  the  court  wlttiout  first  paying  tbe  appel- 
lant a  reasonable  compensation  as  attorney's 
fee. 

The  quesUon  now  presented  Is  whether  or 
not  the  prindples  which  establish  the  right 
of  an  attorn^  to  a  lien  upon  the  proceeds  of 
a  Judgment  in  favor  of  his  client  tor  his 
necessary  and  proper  expenses,  and  for  his 
fees,  aj/plj  where  tbe  dlent  is  the  soverdgn 
state. 

At  the  time  tbe  Legislature  was  in  session 
in  1916,  tbe  only  claim'  whidL  it  was  known 
that  the  state  of  Idaho  had  against  the  form- 
er state  treasurer  and  his  sureties  was  a 
claim  of  $93,000,  bdng  the  actual  shortage 
in  ciish  in  the  treasurer's  office  that  had 
been  taken  from  the  state  treasury,  and  the 
Legislature,  if  they  considered  the  matter  at 
all,  which  it  is  not  at  all  likely  they  did.  no 
doubt  conduded  that  It  was  a  very  simple 
matter  to  establish  the  stete's  case  against 
tbe  surety  company;  but  the  state  deposi- 
tory board  and  the  executive  officers  having 
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this  matter  In  charge,  after  the  adjournment 
of  the  Legislature,  made  certain  Inrestlga- 
tloDs  which  led  them  to  believe  that  the  claim 
of  the  state  against  the  surety  company  was 
greatly  Itx  excess  of  said  sum,  and  considered 
It  highly  essential  that  the  state's  Interests 
should  be  placed  in  the  tiands  of  counsel 
skilled  In  mathematics  and  possessing  some 
knowledge  of  bookkeeping.  They  certainly 
knew  that  proper  preparation  was  essential 
to  ultimate  success  against  the  surety  com- 
pany and  that  the  case  could  not  be  prepared 
for  trial  and  the  evidence  collected  without 
incurring  some  expense.  They  also  knew 
that  legal  counsel  ooald  not  be  obtained 
without  some  provision  being  made  for  bis 
compensation,  since  the  Legislature  bad  made 
no  provision  therefor  by  appropriation. 
Thus  an  emergency  was  placed  before  the 
state  officials.  The  rights  of  the  state  were 
here  involved)  which,  not  having  been  fore- 
seen by  the  Le^slature,  was  left  unprovided 
for,  and  it  was  the  bounden  duty  of  the  of- 
ficers of  the  state  to  use  their  best  Judgment 
In  obtaining  for  the  state  whatever  It  was  en- 
titled to  recover  from  the  surety  company, 
and  to  do  this  certain  expense  must  be  incur- 
red. Including  counsel  fe^.  That  existing 
appropriations  were  Insufficient  to  meet  the 
state's  expenses  in  obtaining  the  large  benei- 
fits  which  ultimately  accrued  from  this  liti- 
gation is  clearly  evidenced  by  the  fact  that 
necessary  expenses  were  incurred  amounting 
to  $1,556.03  In  excess  of  those  appropriations, 
and  counsel  fees  for  which  no  appnvriatlon 
whatever  had  been  made. 

The  results  of  the  litigation  fully  Justified 
the  state  officers  in  the  course  pursued.  At 
the  very  outset  the  state  officers  were  con- 
fronted with  the  fact  that  there  was  an 
absence  of  an  appropriation  out  of  which  to 
pay  counsel  or  to  pay  the  expenses  of  the 
trial.  And  is  It  more  than  fair  to  assume 
that  no  attorney  would  have  been  willing  to 
take  such  a  case  if  there  were  no  means  by 
whidi  he  could  be  paid?  That  no  attorney 
would  be  willing  to  pay  out  of  his  own  money 
for  the  necessary  expenses  of  his  client  unless 
be  relied  upon  some  contract  by  which  he 
could  b6  reimbursed  for  tils  disbursements? 

The  state  officers  and  the  appellant,  it  must 
be  presumed,  Imew  that  all  the  Indebtedness 
Incurred  In  excess  of  existing  appropriations 
was  void,  and  that  he  could  have  no  claim 
against  the  state  for  his  fees  or  expenses, 
unless  there  were  appropriations  available 
out  of  which  they  could  be  paid.  He  there- 
fore did  not  rely  upon  a  claim  against  the 
state,  within  the  ordinary  meaning  or  accept- 
ation of  tliat  phrase.  It  Is  apparent  that  the 
officers  of  the  state  and  the  counsel  employed 
realized  that  the  compensation  for  services 
and  reimbursements  for  expraisea  must  be 
made  a  charge  upon  the  fund  recovered  or 
they  could  not  be  paid  at  all. 

Had  no  judgment  been  recovered  in  this 
case,  counsel  could  not  have  recovei*ed  a  sin- 
gle dollar,  and  under  the  decision  of  the 


majority,  he  Is  now  nnable  to  recover  one 
cent  of  the  money  expended  by  him  in  pro- 
curing witnesses  and  In  preparing  said  cam 
for  trial,  to  say  notUng  of  his  fees. 

Appellant  was  employed  and  actually  tried 
the  case,  and  for  bla  compensation  no  funds 
are  avallaUe  other  than  the  proceeds  of  this 
Judgment. 

It  will  not  be  presumed  that  the  officers  of 
the  state  intended  to  put  up  a  "Job"  on  appel- 
lant and  procure  the. great  legal  services  he 
performed,  and  then  beat  him  out  of  his  com- 
pensation by  claiming  that  their  contract  of 
employment  was  void. 

A  very  similar  case  was  presented  to  the 
Attorney  General' of  New  York  where  an  ac- 
tion was  instituted  to  test  the  constltutioual- 
ity  of  what  was  known  as  the  "80-cent  gas 
law,"  and  it  was  most  vital  to  the  Interests 
of  the  state  that  the  law  should  be  upheld. 
The  Attorney  General  was  confronted  with 
the  necessity  of  employing  counsel  with 
technical  knoivledge,  the  absence  of  any  ap- 
propriation out  of  which  his  fees  could  be 
paid,  and  the  following  positlTe  statutory  w- 
actment: 

"A  state  officer,  employ^,  board,  department 
or  commission  shall  not  coatract  indebtedDess 
OQ  behalf  of  the  state,  aor  assume  to  bind  the 
state.  Id  an  amount  in  excess  of  money  appro- 
priated or  otherwise  available." 

The  Attorney  Geneial  eoqiloyed  oonnsd  In 
the  case  of  Klrhy  t.  State,  68  Ulsa 
628,  126  N.  y.  Supp.  742,  and  the  court,  In 
the  fact  of  sach  a  sltnatfon,  made  use  of  Uw 
fallowing  language: 

"A  Legislature.  In  making  approprlatioDS  for 
a  current  year  for  the  Attorniey  General's  of- 
fice, could  not  foresee  the  exact  amount  requir- 
ed for  all  nnantidpated  emergencies  and  con- 
tingencies and  provide  specifically  for  the  pay- 
ment of  each  of  them.  It  appropriated  an 
amount  for  the  coDtinKent  expenses  of  the  of- 
fice, and  left  the  Attorney  General  clothed  with 
the  authority  of  the  executive  law  to  safeguard 
the  interesrt  of  the  state  according  to  the  neces- 
sities of  each  case  as  it  arose.  The  Attorney 
General,  being  charged  with  a  positive  duty  of 
defending  actions  brought  against  the  state, 
could  not  justify  a  refusal  to  perform  such 
duty  on  the  ground  that  the  Legislature  had 
made  no  appropriation  to  meet  an  emeraency 
which  it  could  not  foresee.  If  such  were  the 
case,  the  state  might  suffer  great  loss  and  the 
Attorney  General  would  be  derelict  and  culpa- 
ble. Neither  could  the  LegiE^lature  properly 
provide  for  the  defense  of  an  action  not  brought 
while  it  was  in  session,  requiring  the  employ- 
ment of  special  and  tecbuical  counsel.  •  •  • 
The  claimant,  under  such  agreement,  rendered 
valuable  services  to  the  state,  protected  its  in- 
terest, and  the  litigation  ultimately  resulted 
in  the  establishment  of  the  validity  of  the  law. 
The  laborer  is  worthy  of  his  iilre;  and  the 
state,  having  accepted  and  rec^ved  the  benefit 
of  the  claimant's  skill  and  services,  should  in 
foimetis  and  equity  pay  their  just  worth." 

The  opinion  In  the  above-quoted  case  Is 
very  instructive  and  peculiarly  applicable  to 
t!he  facts  of  this  case.  The  depository  board 
accepted  for  the  state  the  benefit  of  appel- 
lant's skill  and  services  In  the  trial  of  the 
instant  case,  and  it  should  In  all  fairness 
and  equity  pay  the  Jo^  worth  or  Talne  of 
such  services. 
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It  appears  from  tiie  record  tbat  the  state 
officers  who  have  charge  of  this  matter  have 
•offered  to  pay  appelant  an  attorney's  fee  ct 
■9750,  which  Is  fl57  less  than  the  amount 
chai^Sd  bs  the  special  court  r^rter-  In  the 
■case.  It  is  alleged  in  the  complaint  In  Inter- 
Tentton,  and  so  fiir  as  this  invceedlng  is  con- 
cerned is  admitted  as  tnie,  that  said  alleged 
•<^er  to  pay  appellant  |790  was  not  made 
by  the  depodtory  board  upon  an  impartial 
-effort  to  set  a  fair  and  reasonable  value  upon 
appellant's  services,  bnt  It  was  the  result  of 
willful  failure  to  exercise  an  honest  juds- 
ment,  and  was  made  for  the  express  purpose 
•of  dejiriTlng  appellant  of  a  fair  and  reason- 
able compensation  for  the  services  rendered, 
thus  presenting  an  issue  of  law  and  fact 
to  be  determined  by  the  court 

As  significant  of  the  views  taken  by  the 
■depository  board  In  other  similar  matters,  the 
failure  ot  the  Bank  of  Nampa  ml^t  be  dted, 
since  that  matter  has  become  a  part  of  the 
history  of  the  state.  An  unusual  situation 
arose  In  tbat  matter.  The  personal  sureties 
-on  the  depository  bond  of  tbe  bank  turned 
-over  to  the  state  a  number  of  mortgages, 
real  and  chattel,  and  considerable  personal 
i>roperty.  To  realize  the  greatest  returns 
from  these  securities,  it  was  necessary  to 
take  possession  of  and  administer  the  prop- 
■erty  which  consisted  of  live  stock,  crops,  etc 
No  state  official  could  perform  those  duties. 
No  office  was  created  and  no  appropriation 
-existed  designed  by  law  to  meet  such  a  slt- 
(latira.  Must  the  state  lose  the  benefit  of 
tliese  securities,  or  were  the  executive  pow- 
•ers  of  Uie  sovereign^  sufficient  to  meet  those 
GODditions?  The  Attorney  General  very  prop- 
-erly  ruled  that  tbe  state  depository  board 
-could  employ  such  labor  and  assistance  as 
were  necessary  and  could  pay  all  necessary 
•compensation  and  expenses  Incurred  in  the 
.a.dminl8tration  and  liquidation  of  these  securi' 
-ties  out  of  the  funds  thus  created.  The  rul- 
ing of  the  Attorney  General  was  evidently 
.correct  and  is  supported  by  ample  authority. 
The  sonndnees  of  the  Attorney  General's 
-oplni<m  In  that  matter  la  based  upon  tbe  evi- 
dent economic  principle  tbat  tbe  sole  lawful 
Interest  of  the  state  In  that  property  was 
-only  tbe  net  profits  after  all  proper  expenses 
•f  adminlstratlcm  and  liquidation  had  been 
.paid  out  of  the  property  itself.  In  tbe  ab- 
■raoe  of  statutory  command  as  to  the  meth- 
ods to  be  empl<^d*  the  executive  branch  of 
the  government  not  only  may,  but  In  tbe 
dlschai^  of  its  duty  must,  employ  such  prac- 
tical business  methods  as  wUl  produce  the 
best  results  for  the  state. 

The  view  taken  of  that  matter  by  the  ex- 
••cutive  department  was  the  only  reasonable 
▼lew  to  be  taken,  but  suppose  that  depart- 
iDMit  had  concluded  that  there  was  no  ap- 
prc^rlaUoD  to  pay  the  expense  of  adminis- 
tering on  the  estate  of  the  defunct  bank  and 
thus  occasion  great  loss  to  the  ^te,  tbe  offi- 
■cers  would  certainly  be  held  to  be  derelict  in 


th^r  duty.  And  so  in  the  case  at  bar,  U 
they  Delected  to  perfdrm  their  duty  and 
prosecute  this  case  with  reasonable  dlllseuce, 
they  would  have  violated  their  of&dal  doty. 

I  wlU  now  proceed  to  Investigate  Uie  legal 
principles  involved  In  applying  to  the  state  the 
general  rule  as  to  attorneys*  equitable  liens. 
Can  a  Uen  exist  as  a  matter  ot  rls^t  upon 
the  property  ot  the  sovereign,  and.  If  so,  un- 
der what  dreams taoces  is  the  remedy  avail- 
able for  Its  enforcement? 

In  the  case  of  Bri^  v.  A  Light  Boat,  80 
Mass.  (7  Allen)  287,  and  93  Mass.  (11  AlleoO 
157.  it  was  held  that  a  Uen  did  exist  against 
the  United  States  ur-^«r  the  fticts  of  that 
pardcnlar  case  and  titat  a  remedy  for  its 
enforcement  was  available.  Three  light 
boats  had  been  built  for  tbe  United  States 
by  a  contractor.  Upon  completion  they  were 
paid  for,  and  the  United  States  had  actual 
possession  of  them.  Brlggs  and  another 
claimed  and  perfected  a  statutory  material- 
man's lieu  upon  the  boats  for  lumber  fur- 
nished to  the  contractor  to  be  used  in  their 
construction.  They  then  petitioned  for  the 
enforcement  of  the  lien,  and  the  trial  court 
held  that  no  Uen  could  exist  against  public 
property  in  the  possession  of  tbe  United  States 
and  Qsed  by  them  as  an  instrumentality  of 
government.  From  that  Judgment  the  peti- 
tioners appealed  and  obtained  a  reversal. 
The  Supreme  Court  held  (7  Allen  [Mass.]  287) 
that  the  Uen  bad  attached  under  the  statute 
while  tbe  boats  were  In  tbe  possession  of  the 
contractor  and  that  tbe  Unit^  States  was  a 
purchaser  from  him,  taking  the  pr(^)erty  sub- 
ject to  tbe  Ilea  Tbe  court  said: 

"Tbe  truth  la.  tbat  wtien  the  sovemment  be- 
comes the  purchaser  of  proper^,  it  takes  the 
title  subject  to  the  same  rules  as  those  which 
regulate  the  transfer  of  it  to  private  persoDS. 
If  It  is  subject  to  Uens  or  incumbrances,  it 
passes  cum  onere.  So  It  U  held  in  cases  of 
ordinary  maritime  Ueos.  If  tbe  government  be- 
comes the  owner  of  the  vessel  by  purchase,  for- 
feiture or  otherwise,  It  takes  a  title  subject  to 
the  same  liens  for  salvaKe.  wages,  bottomry 
and  other  claims  as  would  httach  to  it  if  acdd 
to  private  persona." 

The  matter  was  then  referred  to  the  as- 
sessor and  auditor  upon  whose  reports  judg- 
ment was  entered  for  the  amount  found  dne 
the  petitioners.  The  United  States  then  ap- 
pealed and  in  the  decision  (U  AUen  [MassJ 
157)  the  court  said: 

"The  question  which  has  now  been  argued  la 
□ot  of  the  petitioners'  title,  but  of  the  mode  of 
asserting  it;  not  of  rifcht,  but  of  remedy.  The 
United  States  do  not  now  deny  that  they  took 
their  title  subject  to  the  Uen  of  the  petitioners. 
Tbat  point  was  determined  by  this  court,  after 
full  consideratioD,  upon  the  former  argument 
of  one  of  these  cases.   •   •  • 

"At  tbat  arKument,  the  attention  of  fumnsel 
was  cbiefiy,  and  of  the  court  exclusively,  direct- 
ed to  the  Question  of  title;  it  was  assumed  by 
the  court  that  the  lien  carried  with  it  the  right 
to  maintain  this  process;  the  eEFect  of  the  pos- 
session of  .the  United  States  upon  the  possibil- 
ity of  enfordog  the  Uen  in  this  form  of  proceed- 
ing, although  involved  In  the  ruling  which  the 
supeHor  court  had  made  at  the  trial,  was  not 
considered." 
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It  Is  there  beld  that  It  Is  an  elementary 
principle  ot  English  and  American  constitu- 
tional law  tbat  ao  direct  suit  can  be  brought 
against  the  sovereign  without  Its  consent, 
and  the  court  among  other  things  said: 

"Nor  is  this  case  like  one  in  which  the  govern- 
ment  has,  by  bringing  a  civil  action  to  enforce 
its  own  rights  to  property  in  (he  possession  of 
an  individual,  submitted  itself  to  the  jurisdic- 
tion of  the  court,  and,  being  itself  the  actor, 
needs  the  assistance  of  the  court  to  recover  its 
property. 

"The  United  States  have  never,  by  general 
statute  or  special  order,  sabmitted  themselves 
or  their  rights  in  this  matter  to  the  jurisdiction 
of  the  state  courts.  But,  on  the  contrary,  as 
soon  as  notified  of  these  petitions,  and  before 
answerfogi  on  the  merits,  lliey  filed  a  special  ap- 
pearance,  and  a  plea  distinctly  setting  forth  the 
grounds  on  which  they  claimed  exemption  from 
the  state  process." 

The  exemption  of  the  state  from  salt  in  Its 
own  courts  was  held  to  apply  also  to  the 
United  States  in  the  state  courts,  and  after 
referring  to  the  fact  that  the  property  sub- 
jected to  this  lien  had  been  delivered  to  the 
United  States  by  the  contractor  and  the  price 
paid  by  them  to  him  the  court  said: 

"The  petitioners  suffered  the  title  to  pass,  and 
the  possession  to  be  delivered,  to  the  United 
States,  before  they  took  one  step  in  the  state 
eourts  to  establish  th^r  lien."  11  Allen  (Mass.) 
164. 

The  distinction  between  that  case  and  one 
like  the  case  at  bar  where  the  proceedings 
were  Instituted  before  the  property  came  Into 
the  possession  of  the  soverdgn  is  then  stated 
as  follows: 

"If  thev  had  filed  t!heir  petitions  and  attached 
the  vessels  before  these  came  into  the  possession 
of  the  United  States,  they  might  wellliave  con- 
tended that  the  courts  of  the  commcHiwealth 
bad  acquired  a  jurisdiction  of  the  cases,  which 
could  not  be  devested  until  t!he  object  of  the 
suits  was  accomplished." 

In  the  case  of  U.  S.  v.  Wilder,  3  Sumn.  308, 
Fed.  Cas.  No.  16,6»4,  a  lien  asserted  against 
goods  of  the  United  States,  was  upheld  and 
enforced.  Mr.  Justice  Story  delivered  the 
opinion  In  that  case  and  It  was  argued  on 
behalf  of  the  govermnent  that  it  is  a  preroga- 
tive ot  sovereignty  that  no  lien  can  exist 
against  the  sovereljEn.  The  court  said: 

"The  argument  rests  the  objection  upon  the 
ground  of  public  inconvenience,  if  it  should  be 
held,  that,  whcQever,  a  lien  exists  against  a 

firivate  person.  It  Is  to  be  held  that  the  like 
ien  attaches  against  the  United  Sutes." 

It  was  pointed  out  lii  that  caae  that  the 
law  enforces  a  emitrlbutlcm  In  such  a  case 
upon  the  ground  ot  Jnstice  and  eqtiity.  fRie 
court  said: 

"And  it  gives  a  lien  in  rem  for  tlie  contribu- 
tion, not  as  the  only  remedy,  but  as,  in  many 
cases,  the  best  remedy,  and  in  some  eases  the 
only  remedy.  *  *  *  It  is  said,  t!hat,  in  cases 
where  the  United  States  are  a  party,  no  rem- 
edy by  suit  lies  against  them  for  the  contribu- 
tion; and  hence  the  conclusion  is  deduced  that 
there  can  be  no  remedy  in  rem.  Now  I  confess 
that  I  should  reason  altogether  from  the  same 

f remises  to  the  opposite  conclTision.  •  •  • 
cannot,  therefore,  but  think,  that  the  circum- 
stance, that  the  United  States  can  in  no  other 
way  be  compelled  to  make  a  just  cwtribution 


of  its  share  in  the  general  average,  so  far  from 
constituting  a  ground  to  displace  the  lien,  creat- 
ed by  the  maritime  law,  does  in  fact  furnish  a  * 
strong  reason  for  entorcing  it.  For  I  know  no 
reason  why  this  court  should  create  by  its  own 
mere  authority  an  exemption,  nowhere  found 
recognized  in  the  maritime  law,  and  standing 
upon  no  very  clear  or  urgent  ground  of  public 
policy.  •  •  •  The  argument,  therefore,  ad- 
dressed to  this  court,  on  behalf  of  the  govern- 
ment, ab  InconvenientL  does  not  seem  to  have 
any  very  solid  foundation.  On  Ifhe  other  hand, 
the  argument  ab  incoovcnienti  on  the  other 
side  is  very  cogeut  and  persuasive,  for  it  is  be- 
yond  doubt  that  if  there  be  no  lien,  there  is  no 
remedy  to  enforce  an  incontrovertible  right." 

Mir.  Justice  Story  then  quotes  from  Vattd 
as  follows: 

"If  there  exists  any  difficulty  on  this  account, 
it  is  equally  conformable  to  prudence,  to  the 
delicacy  of  sentiment,  which  ought  to  be  pai^ 
ticularly  conspicuous  in  a  sovereign,  and  to  the 
love  of  justice,  to  cause  them  to  be  decided  b; 
the  tribunals  of  the  state.  Tbia  is  the  practice 
of  the  states  that  are  civiiixed  and  governed  by 
laws." 

This  state  ought  to  be  governed  by  laws, 
rather  than  by  the  mere  caprice  and  whim  of 
any  board. 

In  The  Siren  Case,  7  Wall.  152,  19  U  Ed. 
129,  the  steamer  Siren  was  captured  by  the 
United  States  navy  in  February,  1865.  A 
prize  crew  wad  placed  in  charge  and  she  was 
ordered  to  Boston  for  adjudication.  On  her 
way  she  stopped  at  New  York,  and  proceed- 
ing thence-  ran  into  and  sunk  the  sloop  Harp- 
er. On  her  arrival  in  Boston,  a  libel  la  pilze 
was  filed  against  her  by  the  United  States, 
and  she  was  condemned  and  sold.  The  pro- 
ceeds of  the  sale  were  deposited  with  the  as- 
sistant treasurer  of  the  United  States,  sub- 
ject to  the  order  of  the  court  In  rendering 
the  decision  of  the  court  Mr.  Justice  Field 
cites  several  authorities,  and  after  reviewing 
the  Light  Boat  Cases,  says: 

"A  claim  or  lien  existing  and  continuing  will 
be  enforced  by  the  courts  whenever  the  prop^y 
upon  which  it  lies  becomes  subject  to  their  ju- 
risdiction and  control.  Then  the  rights  and  in- 
terests of  all  parties  will  be  respected  and  main- 
tained. *  *  *  So  if  the  property  belonging  to 
the  govemmeDt.  upon  which  claims  exist,  is 
sold  upon  judicial  decree,  and  fbe  proceeds  are 
paid  in  to  the  registry,  the  court  would  hsve 
jurisdiction  to  direct  uie  claims  to  be  satisfied 
out  of  them." 

Upon  these  principles  the  case  was  remand- 
ed "with  directions  to  assess  the  damages 
and  pay  them  out  of  the  proceeds  of  the  ves- 
sel before  distribution  to  the  captors." 

The  question  as  to  whether  a  lien  can  be 
enforced  In  such  cases  was  well  considered  by 
the  courts  In  the  Light  Boat  Cases,  and  In 
those  cases  after  a  full  review  of  authorities 
it  was  held  that  such  a  lien  cannot  be  en- 
forced where.  In  order  to  do  this  successfully, 
it  is  necessary  to  bring  suit  against  the 
United  States.  It  Is  also  held  that  no  suit 
In  rem  can  be  maintained  against  tb&  prc^ 
erty  of  the  United  States  whet  It  would  be 
necessary  to  take  such  property  out  of  the 
possession  of  the  government  by  writ  or  pro- 
cess of  the  courts.   It  is  a  well-establlsbed 
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doctrine  that  proceedings  in  rem  to  enforce 
a  lien  against  the  property  of  the  United 
States  are  (H1I7  forbidden  In  cases  where.  In 
<nder  to  sustain  the  proceeding,  the  possession 
of  the  Unites  States  must  be  Invaded  under 
processes  of  the  court.  The  doctrine  Is  well 
estabUsbed  when  the  government  itself  seeks 
its  rlgbts  at  the  hands  of  tbe  court,  equity 
requires  that  the  rlgbts  of  otber  parties  inter- 
•ested  in  tbe  subject-matter  shall  be  protected. 

In  Cunnln^am  t,  Macon,  etc.,  R,  R.  Co., 
109  U.  S.  446,  3  Sup.  CL  292,  27  U  BM.  992, 
It  was  said: 

"It  has  been  held  in  a  class  of  cases  where 
■property  of  the  state,  or  property  in  which  the 
state  has  an  interest,  comes  before  tbe  court 
and  under  its  control,  in  the  regular  course  of 
judicial  administration,  without  being  fordbly 
taken  from  the  possession  of  the  government, 
the  court  will  proceed  to  discharge  its  duty  in 
regard  to  that  property.  And  tbe  state,  if  it 
chooses  to  come  in  as  plaintiff,  as  in  prize  cases, 
or  to  intervene  in  other  cases  when  she  may 
have  a  hen  or  other  claim  on  the  pro[>ert7,  will 
be  permitted  to  do  so,  but  subject  to  the  rule 
that  ho-  rights  will  receive  the  same  considera- 
tion as  any  other  part;  interested  ia  the  mat- 
ter, and  be  subjected  in  like  manner  to  the 
Judgment  of  the  court.  Of  this  class  are  the 
cases  of  The  Siren,  7  Wall.  157  [19  L.  Ed.  139]; 
The  Davis,  10  WalL  20  [19  L.  Ed.  87S]  •  •  • 
and  others." 

In  U.  S.  V.  Wlckersham  (O.  O.)  10  Fed.  505, 
it  was  held  that  It  may  be  assumed  that  the 
United  States,  whenever  It  comes  into  court 
and  brings  its  suit  against  a  citizen,  consents 
to  submit  to  and  carry  out  whatever  decrees 
may  be  lawfully  made  against  it  in  the  course 
of  tbe  lineal  procedure. 

The  principle  upon  which'  those  cases  rest 
applies  to  an  attoniey's  lien.  And  It  was  so 
held  In  tin  case  of  State  of  Texas  t.  White 
(In  re  Paschal).  10  WaU.  483,  19  L.  Ed.  992. 
In  that  case  Mr.  Paschal  had  been  re- 
tained as  special  counsel  for  the  state  of 
Texas  and  had  conducted  to  a  successful  con- 
<iladon  a  great  deal  of  litigation  in  regard 
to  certain  indemnity  bonds. 

Out  of  moneys  collected  by  Paschal,  upon 
Judgments  which  he  had  obtained  for  tbe 
state,  he  retained  $47,325  to  cover  his  coun- 
sel fees  and  disbursements.  The  state  ap- 
peared by  other  counsel  and  moved  the  court 
to  strike  Pasctaal's  name  from  tbe  docket  as 
its  attorney,  and  to  order  blm  to  deposit  the 
$47,325  In  court  for  Its  benefit  Tbe  defense 
of  Paschal  was  that  be  bad  an  attorney's 
Hen  upon  this  money,  and  that  he  held  It 
under  his  lien  for  compensation  and  expens- 
■es.  Hie  argument  of  the  state  was  that  tbe 
United  States  Supreme  Court  was  without 
jurisdiction  to  pass  up<m  a  claim  set  up  by 
a  fdtlzen  against  the  state  of  Texas,  that  It 
is  a  presumption  of  law  that  a  sovereign 
power  wUl  do  justice,  and  that  those  who  con- 
tract with  the  state  mdst  rely  on  the  discre- 
tion and  good  faith  of  the  legislative  body. 
The  court  in  that  case  briefly  reviews  the  au- 
thorities dealing  with  attorneys'  liens  as  be* 


tween  private  parties  which  it  says  are  "d^ 
cidedly  In  favor  of  his  lien,"  and  then  saya: 

"As  the  original  retainer  was  made  in  Texas, 
we  are  inclined  to  the  opinion  that  the  rights 
of  the  parties  are  to  be  regulated  by  the  laws 
of  t3iat  state.  But  if  this  be  not  tbe  case,  this 
court  would  be  glided  by  what  it  deems  to  be 
the  prevailing  rule  in  this  country ;  and,  ac- 
cording to  this  rule,  we  are  of  opinion  that  the 
respondent  bas  a  lien  on  the  fund  in  his  hands 
for  his  disbursements  and  professional  fees  in 
relation  to  the  indemnity  bonds."' 

Here  we  have  a  direct  decision  Uiat  an  at- 
torney's lien  was  a  valid  and  subsisting  right 
even  against  the  state.  This  case  is  prac- 
tically on  all  fours  with  the  instant  case, 
since  the  funds  are  sUU  In  the  hands  of  the 
court  who  rendered  the  judgment  In  favor  of 
the  state,  and  have  not  been  turned  over  to 
the  state.  The  court  bas  jurisdiction  of 
such  funds  to  pay  all  proper  costs  and  ex- 
penses incurred  in  such  litigation. 

In  the  case  of  State  v.  Ampt,  6  Ohio  Dec. 
699,  7  Am.  Law  Rec.  469,  5  Gent  Dig.  Attor^ 
ney  and  Client,  c<riumn  1074,  the  court  held 
that: 

The  "attorney  has  a  lien  upon  the  mon^  of 
the  state  wbidi  comes  into  his  bands,  as  the 
fruit  of  his  services  for  his  compensation  and 
necessary  expenses,  the  same  as  though  bis 
client  were  an  individual,  and  be  can  apply  the 
same  in  payment  of  such  compensation  aiul  ex- 
penses." 

Upon  the  prlndples  laid  down  In  the  fore* 
going  cases  it  is  clear  that  a  sovereign,  as 
well  as  an  individual,  can  obtain  the  services 
of  all  attorney  under  such  circumstances  as 
will  give  to  the  attorney  the  r^ht  to  assert 
a  lien  for  his  disbursements  and  fees  against 
funds  In  the  hands  of  the  court  obtained 
upon  a  judgment  In  favor  of  the  state. 

The  above  cases,  or  tbe  most  of  them,  were 
discussed  and  applied  by  the  Supreme  Court 
of  Minnesota  In  a  case  wherein  the  conclu- 
sion reached  is  precisely  that  contended  for 
by  the  appellant  They  were  held  to  estab- 
lish the  right  of  an  attorney  as  against  his 
client  the  sovereign,  to  assert  and  enforce  a 
Hen  for  bis  fees  and  expenditures  under  a 
contract  of  employment  similar  to  that  in  the 
case  at  bar.  Board  v.  Clapp,  83  Minn.  512, 
86  N.  W.  775.  In  that  case  It  was  held  that 
the  only  part  of  the  recovery  which  could 
be  legally  termed  "public  funds"  was  the 
amount  remaining  after  the  expenses  of  liti- 
gation were  paid.  So  in  the  case  at  bar,  the 
amount  of  this  Judgment  belonging  to  the 
state  as  a  part  of  Its  public  funds  would  only 
be  what  remained  after  paying  tbe  entire 
cost  of  the  litigation,  including  atCoraey's 
fees.   In  the  Clapp  Case  the  court  said: 

"There  is  no  sound  distinctioa  to  be  drawn 
between  money  expended  in  such  proceedings  in 
the  way  of  disbursements  and  in  the  way  of  at- 
torney's fees.  •  •  •  It  must  be  noted  that 
the  doctrine  is  founded  upon  l3ie  fact  that  such 
fund  is  created  by  tbe  exertions  of  the  attorney, 
and  grows  out  of  his  contract  rdatlcm  with  ref- 
erence thereto,  and  has  application  only  to  such 
a  condition.  The  statute  (section  687,  supral 
does  not  prohibit  such  application  as  was  made 
in  this  instance  by  re^ondents.  -If  they  had 
not  retained  their  fees,  but  had  paid  over  to 
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the  connly  tSie  entire  '  amoant  collected,  then 
the  method  of  collecting  their  claim  a^inat  the 
vount7  would  be'  regulated  b;  the  section  ated." 
This  case  is  directly  In  point,  as  I  view  It 
In  the  case  of  Union  Pacific  K.  R.  Co.  v. 
United  States,  2  Wyo.  170,  goods  belonging  to 
the  United  States  were  shipped  under  the 
nsnal  bill  of  lading  contract  over  the  lines 
of  the  railroad  company  from  Omaha  to 
Rawlins,  Wyo.  The  goods  were  stored  and 
held  by  the  railroad  company  under  claim 
of  a  common  carrier's  Hen  for  freight  charg- 
es. Without  paying  the  charges,  the  federal 
gOTernment  brought  this  action  In  replevin  to 
recover  the  goods.  The  court  held  that  had 
the  ownership  of  this  property  been  In  a 
private  dtlzen,  "the  company  would  have 
had  the  usual  common  carrier's  lien  upon  it 
for  these  charges."  The  only  question  pre- 
sented was  whether  the  same  lieu  was  good 
upon  the  property  of  the  Uulted  States.  The 
court  first  considered  the  case  upon  the  the- 
ory that  government  property  is  exempt  from 
a  coiu'mon  carrier's  lien,  and  that  the  govern- 
ment can  retain  or  waive  this  exemption. 
As  to  that  theory  It  was  held  tliat  in  that 
particular  case,  if  the  exemption  did  exist,  it 
had  been  waived.  The  court,  however,  goes 
directly  to  the  real  merita  of  the  situation  in 
a  very  able  Investigation  as  to  whether  such 
exemptions  do  exist,  and  said: 

"But  the  exemption  docs  not  exist.  The  ex- 
emption would  incalculably  cripple  the  public 
service,  the  liability  would  equally  promote  it; 
no  ocmsideration  of  justice  or  policy  favors, 
every  consideration  of  justice  and  policy  forbids, 
the  exemption;  the  liability  enlarges,  the  ex- 
emption narrows,  sovereign  action;  the  liability, 
not  the  exemption,  is  a  privilege,  and  therefore 
an  attribute  of  «>vereignty.  The  learned  coun- 
sel for  die  defense  in  error,  has  submitted  to  us 
no  adjudication  to  the  contrary,  which  we  should 
follow  as  a  guide,  or  respect  as  advii>ory;  and 
we  are  convinced  that  sucb  an  adjudication  does 
not  exist.  On  the  other  baud,  all  the  analogies 
of  the  commercial  and  maritime  law,  and  the 
federal  decisions  under  that  law,  are  directly 
the  other  way.  In  9  Wheat  400  [6  L.  Ed.  122] 
The  tit.  Jago  de  Cuba,  it  was  decided  in  1S24 
Chat  seamen  and  materialmen,  who  served  and 
supplied  the  ship  after  her  seizure  as  a  slaver, 
haa  respectively  liens  upon  her  against  the 
United  States  for  wages  and  supplies,  and  that 
she  stood  pieced  to  them  accoraingly." 

This  la  a  very  instructive  case,  and  we 
quote  further  from  It: 

"The  counsel  for  the  government  cl^ms  that 

the  district  court  could  render  a  judgment  for, 
but  not  against,  it;  we  have  listened  with  at- 
tention and  respect  to  hia  argument,  advanced 
in  favor  of  tliis  proposition;  and  candor  requires 
us  to  admit  that  he  has  presented  it  as  well  as 
it  could  be  presented;  but  candor  also  compels 
us  to  say  that  tlie  proijosition  is  throughout 
and  throughout  a  fallncy.  To  what  conse- 
qaence  does  the  proposition  lead?  The  United 
States  may  invoke  the  jurisdictira  of  the  court  - 
it  may  accept  that  which  does,  and  discard 
that  which  does  not,  accord  witli  its  supposed 
interests;  it  may  dictate  the  exercise  of  the 
administration  of  the  law:  it  Is  not  bound  by 
the  rules  of  equal  justice;  it  is  a  privileged  suit- 
or; the  district  court  hsving  rendered  a  judg- 
ment against  it,  this  court  must  reverse;  hav* 
ing  rendered  one  for  It.  this  court  can  only  af- 
firm; it  can. sit  in  appeal,  must  mechanically 
obeyi   cannot    revise;    nay,  fnrtiier— having 


broucAt  the  suit,  and  effected  a  caption^  Its  aim 
is  accompliAed;  it  needs  no  judgment,  for  but 
one  judgment  can  be  rendered  in  the  case,  and 
that  in  its  favor;  if  having  made  the  caption, 
it  neglects  to  prosecute  the  writ,  a  motion  to 
dismiss  for  want  of  prosecution  will  be  unavail- 
ing;* still  further,  the  demand  in  the  writ  for 
judgment  is  meaningless,  the  undertaking  of 
tlie  sureties  without  force,  the  writ  is  super- 
fluous; and  the  suit  is  farcical,  because  it  is  in- 
tended to  effectuate  under  the  forois  of  law 
what  can  as  well  be  aeoKnidlshed  by  the  violent 
"hand  under  an  Irrenoonsible  will.  Does  not  the 
proposition  result  in  a  purs  reductio  ad  ab- 
surdum  ?" 

It  was  there  held  that  a  suit  cannot  be 
instituted  against  the  property  of  tbe  gor* 
ernmefit.  If  the  bringing  or  the  instttntlon  of- 
the  suit  requires  the  issoaace  of  process 
against  tbe  govenunent,  or  the  disturbance 
of  Its  possession  of  its  property;  tbat  Uie 
exemption  Is  personal,  and  the  will  to  retain 
is  a  w^lll  to  waive  it  in  the  exercise  of  sover- 
eign Interests.  When  it  does  w^ve  tbe 
privilege  Invoking  tbe  jurisdiction  of  tbe 
court  It  submits  to  tbat  Jurisdiction,  pre- 
senting a  claim  for  adjudtcatlim.  It  Bda 
tbat  tbe  claim  be  adjudicated  on  Its  merits, 
and  allowed  or  rejected  accordingly.  In 
closing  the  court  said: 

"Were  we  to  send  the  case  to  the  district 
court,  we  should  direct  It  to  embrace  in  its  Judg- 
ment the  attorney  fees,  fixed  at  a  reasonatue 
amount  upon  the  prindple  above  stated." 

The  railroad  company,  however,  waived 
the  fees,  and  judgment  was  entered  In  the 
Supreme  Court  for  the  transportation  charg- 
es and  costs.  See,  also,  U.  3.  r.  Boyd  (O. 
C.)  79  Fed.  858. 

It  must  be  borne  In  mind  tbat  the  fund 
sought  to  be  charged  with  the  attorney's 
fee  and  expenses  in  this  case  has  never  been 
in  the  possession  of  the  state,  and  In  my 
view  of  tbe  matter,  uoder  tbe  facts  and  law 
of  this  case,  there  is  ample  authority  for 
holding  that  the  appellant  Is  entitled  to  the 
payment  of  his  legal  expenses  and  attorney's 
fees  out  of  the  fund  now  in  the  bands  of  the 
court. 

It  has  been  contended  by  counsel  for  the 
state  that  this  is  a  claim  against  the  state, 
and  tbat  tbe  Constitution  and  statutes  pro- 
vide an  exclusive  procedure  for  obtalulng 
poyment  There  is  nothing  In  this  conten- 
tion. If  the  appellant  were  seeking  to  have 
u  claim  presented  to  the  state  board  of  ex- 
aminers and  to  have  it  paid  out  of  the  treas- 
ury, tlien  there  might  be  something  In  that 
contention:  but  such  is  not  the  case.  Appel- 
lant Is  seeking  to  subject  to  the  payment  of 
his  fees  a  fund  that  has  never  been  in  tbe 
state  treasury,  and  the  state's  possession  of 
the  fund  could  not  be  disturbed  by  such 
payment. 

In  this  case  no  process  has  ever  been  Is- 
sued against  tbe  state  of  Idaho  or  any  of  its 
officers,  DO  possession  of  the  state  has  ever 
been  or  can  be  disturbed.  No  personal  Judg- 
ment can  be  given  against  the  state  upon 
which  execution  can  be  levied  upon  any  state 
property,    Tbis  Is  a  proceeding  ib  rem 


Digitized  by 


Google 


Xdah« 


EUHNEN  ▼.  KUHNXm 


1041 


against  the  property  not  In  posseesion  ot  the 
state,  bat  In  the  hands  of  the  coart,  and  any 
decree  ttiat  may  be  rendered  will  be  satU- 
fled  oat  of  the  proper^  now  In  the  hands  of 
the  court.  The  state  was  not  brought  Into 
conrt  by  any  process.  It  came  in  Ttdantarl^, 
by  itself,  as  plaintiff  seeking  the  assistance 
of  the  coart  for  the  recovery  of  a  Judgment 
against  the  surety  company.  By  so  doing  it 
submitted  to  the  Jurisdiction  of  flie  court, 
and  cannot  In  one  breath  ask  the  court  for  its 
assistance  in  recovering  a  judgment  against 
a  sure^  con^ny,  and  in  the  next  breath 
deny  to  the  court  the  rl^t  to  protect  its  of- 
ficers in  that  proceedli^  and  to  administer 
justice  fairly  and  honestly  in  that  case. 

The  state  has  accepted  the  services  of  ap- 
pellant The  recwd  shows  that  he  served  the 
state  faithfully  and  well,  and  no  sufficient 
reason  is  shown  why  the  state  should  attempt 
to  evade  its  liability  to  pay  for  his  services. 
Can  any  good  reason  be  offered  why  the 
state  in  this  matter  should  be  unaffected  by 
considerations  of  morality  and  right  which 
ordinarily  bind  the  conscience?  The  observ- 
ance of  honesty  and  fair-dealing  on  the  part 
of  the  state  becomes  of  higher  importance — 
of  higher  importance  to  the  state — than  the 
money  Involved  in  this  case.  It  was  said  In 
Woodruff  v.  Trapnall,  10  How.  20T,  13  U  EVS. 
383,  that: 

"We  naturally  look  to  the  action  of  a  sov- 
ereign state,  to  be  characterized  by  a  more 
BcrupulouB  regard  to  justice,  and  a  higher 
morality,  than  belong  to  the  ordinary  transac- 
ti0D8  of  iadividoals." 

Is'  there  any  Justice  or  morality  In  the 
state's  attempting  to  avoid  the  payment  of 
just  compensation  for  services  that  It  con- 
tracted for  and  received,  and  which  services 
were  of  great  value  to  the  state?  It  seems  to 
me  that  under  the  pleadings  In  this  case  the 
honor  and  good  faith  of  the  state  is  put  to 
the  test,  and  no  hair-splitting  statutory  con- 
structions should  be  made  by  the  state  to 
avoid  the  payment  of  an  obligation  where  It 
has  received  the  services. 

Section  10,  art  6.  and  section  18,  art  4, 
of  the  state  Constitution  provide  a  process  by 
which  a  claimant  seeking  to  enforce  a  claim 
against  the  state  may  overcome  two  obsta- 
cles which  in  the  absence  of  those  provisions 
would  make  It  impossible  for  him  to  obtain 
any  remedy  whatever.  The  first  Is  to  divert 
the  possession  of  Its  personal  property  or 
money;  the  second,  to  bring  the  sovereign 
within  the  jurisdiction  of  the  court.  If  nei- 
ther of  these  obstacles  are  presented  to  a 
daimant  seeking  to  enforce  payment  against 
the'  state,  how  can  It  be  reasonably  said  that 
he  must  nevertheless  pursue  methods  or  a 
procedure  that  has  no  application  whatever? 
The  board  of  examiners  may  hear  claims 
against  the  state  In  order  that  they  may  be 
paid  out  of  the  money  In  the  possession  of  the 
state,  or  In  Its  treasury.  They  cannot  or- 
der snCh  claims  paid  out  of  money  that  nev- 


er  was  in  the  possession  of  the  state  treas- 
ury, and  unless  the  claim  presented  to  such 
board  is  to  be  paid  out  of  the  treasury,  the 
board  has  no  jurisdiction  whatever,  eltiier 
under  the'  Constitution  or  the  law,  to  pass 
upon  it  The  board  has  jurisdiction  of  the 
money  In  the  possession  of  the  state  in  so  far 
as  the  paymoit  of  datms  against  the  state 
out  of  such  money  is  concerned,  but  it  has 
no  jwisdlctton  whatever  to  pass  upon  any 
daim  whidlt  has  to  be  paid  out  of  funds 
which  are  within  the  exduslve  jurisdiction 
and  cimtrol  of  the  court  and  never  bas  been 
in  the  state  treasury. 

The  main  question  before  the  court  is  as  to 
whether  the  attcnney's  fees  and  coats  of  the 
litigation  in  this  case  may  be  paid  out  of  the 
Judgment  obtained,  and  it  Is  clear  to  me  that 
they,  ons^t  to  be  so  paid,  and  that  the  case 
idionld  be  remanded  to  the  district  court  to 
determine  a  reasonable  fee  to  be  paid  to  Che 
appellant 


(29  Idaho,  7U) 
KUHNEN  V.  KUHNEN. 
(Supreme  Court  of  Idaho.   Dec  14,  1916.) 

Dbcbbe  of  Divobcb— Vacatioh— Divibior  or 

Community  Pboperty— Propbiett. 
Held,  that  the  judgment  of  the  trial  court 
refusing  to  set  aside  the  decree  of  divorce  there- 
tofore granted,  and  granting  a  division  of  the 
community  property,  under  the  law  and  the 
facts,  must  be  affirmed. 

Appeal  from  District  Court  Idaho  County ; 
Edgar  C.  Steele,  Judge. 

Action  by  Katerina  Kuhnen  against  Andy 
Euhnen  to  set  aside  a  decree  of  divorce  and 
make  a  division  of  community  property. 
From  a  Judgment  refusing  to  set  aside  tlie 
decree  of  divorce,  and  granting  a  division  of 
community  property,  defendant  appeals.  Af- 
firmed. 

U  Yhieyard  and  E.  M.  Griffith,  both  of 
GrangevlUe,  for  appellant  Fred  B,  Butler, 
of  Lewiston,  for  respondent 

SULLIVAN,  C.  J.  This  action  was  brought 
by  the  plaintiff,  Mrs.  Kuhnen,  to  set  aside  a 
decree  of  divorce  theretofore  granted  to  her 
husband,  Andy  Euhnen,  the  defendant  and 
appellant  herein,  and  for  a  decree  dissolving 
the  bonds  of  matrimony  between  them,  and 
for  a  partition  and  division  of  certain  com- 
munity property.  After  a  trial  the  court  re- 
fused to  set  aside  the  decree  of  divorce,  but 
did  partition  and  make  a  division  of  the  com- 
munity property,  and  this  appeal  is  from  that 
decree  or  judgment 

Several  errors  are  assigned,  but  upon  a 
careful  consideration  of  each  we  find  that 
there  is  no  merit  In  them  or  either  of  them. 
The  Judgment  of  the  trial  court  must  there- 
fore be  affirmed,  and  it  is  so  ordered,  with 
costs  in  favor  of  the  respondent 

BUDGE  and  MOBGAN,  JJ.,  concur. 
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STATEl  T.  ROLSrrm  (No.  13563.) 
<Supreme  Court  of  Wasbingtoa.   Dec.  29, 1916.) 

I^BCENT  <9=>70(3)  —  iNaXBUCTIONS— APPUOA- 

BiLiTT  TO  Evidence— Claim  to  Pbopebtt. 
In  a  prosecution  for  larceny  as  bailee  wliere 
the  evidence  ahowed  that  defendant  vaa  engag- 
ed la  the  bualnen  chance  brokerage  business, 
that  he  Bold  a  business  to  the  prosecuting  wit- 
ness, stating  that  she  could  purchase  it  for 
a  eertain  sum,  which  was  $35  more  than  the 
owner  agreed  to  sell  it  for.  that  after  the  pur- 
chaae  was  made  he  induced  her  to  pay  nim 
the  rent  for  the  balance  of  the  month^  it  having 
been  paid  in  advance,  and  a  commission  of  $25, 
that  defendant  kept  the  $35  excess  over  the 
price  the  vendor  received  end  the  rent  payment, 
but  claimed  that  the  aeller  had  agreed  to  pay 
him  as  commission  all  that  he  could  get  above 
the  net  price  and  the  rent,  defendant  was  enti- 
tled to  a  requested  instruction  on  the  law  con- 
tained in  Rem.  Code  1915,  i  2608,  which  pro- 
vides that  in  a  prosecutioo  tor  larceny  it  shaU 
be  a  sufficient  defense  that  the  property  was 
appropriated  opeoly  and  avowedly  under  claim 
of  title  preferred  in  good  faith,  though  the  claim 
be  untenable,  the  evidence  being  sufficient  to 
take  to  the  jury  the  gueetion  of  defendant's  good 
faith  in  claiming  the  right  to  the  payments. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  1 185;  Dec  Dig.  «=970(3).1 

Deijartment  2.  Appeal  from  Superior 
Court,  King  County ;  J.  T.  R<wald.  Judge. 

A.  R.  Rolette  was  convicted  of  grand  tar- 
oeny  as  bailee,  and  he  appeals.  Berersed, 
and  new  trial  granted. 

Q.  C.  Israel,  of  Seattle,  for  appellant  Al- 
fred H.  Lundln  and  Frank  P.  Uelsell,  both 
of  Seattle,  for  the  State. 

PARKER,  J.  The  defendant.  Rolette,  was 
charged  bj  Information  filed  In  the  superior 
court  for  King  county  with  the  crime  of 
grand  larceny  In  that  be,  having  in  Us  pos- 
session as  agent  and  bailee  of  Alice  Buttler 
the  sum  of  $40,86  in  money  belonging  to  her, 
did  feloniously  withhold  and  appropriate  the 
same  to  hUs  own  use  with  Intent  to  deprive 
ber  thereof,  In  violation  of  the  provisions  of 
section  2601,  Rem.  Code  1915,  reading  as 
follows: 

"Every  person  who,  with  Intent  to  deprive 
or  defraud  the  owner  thereof—  •  •  •  (3) 
Having  any  property  in  his  possession,  custody 
or  ccmtrol,  as  bailee,  factor,  pledgee,  servant, 
attorney,  agent,  employ^,  trustee,  *  *  • 
sball  secrete,  withhold  or  appropriate  the  same 
to  his  own  use  or  to  the  use  of  any  person  oth- 
er than  the  true  owner  or  person  oitiUed  there- 
to; *  *  *  steals  such  property  and  ahall  be 
guilty  of  larceny." 

His  trial  in  the  superior  court  resulted  in 
a  verdict  of  guilty.  Judgment  was  rendered 
thereon  sentenctug  him  to  a  term  of  not  less 
than  2  nor  more  than  16  years,  from  which 
be  baa  appealed  to  this  court. 

The  only  contention  here  made  In  appel- 
lant's behalf  is  that  the  trial  court  erred  to 
bis  prejudice  in  refusing  to  give  to  the  jnry 
the  following  requested  Instruction: 

"The  laws  of  the  state  of  Washington  pro- 
vide that  in  any  prosecution  for  larceny,  it  shall 
be  a  sufficient  defense  that  the  property  was 
appropriated  openly   and   avowedly  under  a 


claim  of  title  preferred  In  good  faith,  even 
though  the  claim  is  untenable.-  Therefore,  if 
you  find  from  the  evidence  that  the  defendant 
withheld  or  appropriated  to  his  own  use  the 
property  or  money  described  in  the  information, 
that  he  did  so  openly  and  avowediv  under  a 
claim  of  title  preferred  in  good  faitn,  that  1^ 
honestly,  believing  that  he  was  legally  entitled 
to  it  as  his  own,  then  your  verdict  should  be 
not  guilty." 

It  is  argued  that  In  view  of  appeUostTs 
claimed  good  faith  and  honest  b^ef  that  he 
was  legally  entitled  to  the  money  he  was 
charged  vrith  appropriating,  he  was  entitled 
to  have  this  requested  instmcUon,  glvai  to 
the  Jury  to  the  end  that  the  jury  might  be 
advised  as  to  the  law  touching  the  question 
of  his  good  faith  as  provided  by  sectini 
2608,  Rem.  Code  1915,  which  reads: 

"In  any  prosecution  for  larceny  it  shall  be 
a  sufficient  defense  that  the  property  was  ap- 
propriated openly  and  avowedly  under  a  claim 
of  title  preferred  in  good  faith,  even  though  the 
claim  be  untenable." 

At  the  time  of  the  alleged  commission  of 
the  offense  appellant  was  engaged  in  what 
he  terms  the  "business  chance  brokerage 
business,"  and  which  he  describes  as  "sell- 
iijg  of  businesses  that  different  pei^le  list 
with  US  for  sale."  He  testified  as  to  the 
manner  of  procuring  commission  or  compen- 
sation for  such  services  as  follows: 

"They  [the  owneral  generally  add  a  commia- 
sian  onto  the  price  that  they  want;  they  say 
they  will  take  so  much  net  to  themselvea^  and 
whatever  we  make  over  we  can  keep." 

A  day  or  two  prior  to  the  alleged  commis- 
sloD  of  the  offense  Mrs.  Buttler,  the  prose- 
cuting witness,  went  to  appellant's  office 
where  considerable  talk  was  Indulged  In  be- 
tween her  and  appellant  relative  to  her  de- 
sire to  purchase  a  dgar  stand.  She  then 
made  known  to  hUn  that  she  desired  to  in- 
vest not  to  exceed  $500  In  such  a  business. 
At  that  time  he  did  not  have  in  mind  any 
particular  cigar  stand  that  be  regarded  as 
one  she  would  be  likely  to  purchase,  so  they 
agreed  that  she  sbonld  come  back  the  next 
day  when  something  more  definite  might  be 
proposed.  In  the  meantime  be  procured  to 
be  listed  with  himself  for  sale  a  cigar  stand 
at  a  net  price  of  $490  to  the  owner.  Upon 
her  return  to  appellant's  office  the  following 
day  she  was  told  of  this  cigar  stand  and  was 
informed  that  she  could  probably  buy  It  for 
$526,  appellant  having  In  mind  the  earning 
of  bis  commission  or  compensation  in  stat- 
ing this  price  to  her.  Finally,  after  some 
considerable  protestation  upon  her  part  that 
she  did  not  want  to  Invest  that  much  and 
after  appellant  had  taken  her  to  see  the 
property,  a  preliminary  contract  of  purchase 
was  signed  by  her,  she  paying  $60  down  there- 
on and  agreeing  to  pay  the  balance  ui>on  final 
consummation  of  the  deal  and  transfer 
of  good  title  to  her.  Soon  thereafter  the  ti- 
tle was  transferred  to  her  by  bill  of  sole  in 
pursuance  of  the  preliminary  contract,  when 
she  paid  the  balance  of  the  purcbase  price 
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and  In  addlticm  thereto  paid  95.85  which  ap- 
pellant Informed  her  was  the  amoont  of  the 
rent  of  the  place  tor  the  balance  of  the  en- 
suing month;  the  rent  for  the  month  having 
been  paid  In  advance.  We  shall  assume  for 
argument's  sake  that  these  payments  were 
all  made  by  Mrs.  Buttler  to  appelUmt  and 
that  he  thereafter  settled  with  the  owners. 
At  tiie  time  of  thus  closing  the  deal  appel- 
lant seeming  to  be  of  the  opinion  that  he  was 
not  making  as  much  out  of  it  as  he  should, 
said  to  Mrs.  Buttler: 

"I  am  Dot  making  enough  commission  out  of 
thia  deal ;  will  you  give  me  '^25  more  for  my 
commission?    It  is  optional  with  you  wliether 

Jou  want  to  do  it,  if  you  don't,  don't.    I  think 
ought  to  have  it  because  I  am  not  making 
enough." 

After  some  hesitation  she  paid  him  $25, 
though  at  that  time  she  did  not  know  how 
much  he  was  getting  out  of  the  purchase 
price  she  had  paid.  Up  to  that  time  no  con- 
versation had  passed  between  appellant  and 
Mrs.  Buttler  touching  his  commission,  and 
apparently  she  had  no  thought  up  to  that 
time  of  paying  any  commission.  It  was  at 
that  time  tiiat  he  Induced  her  to  pay  the  {5.- 
85  on  account  of  the  rent  which  had  been 
paid  in  advance  and  to  which  extent  she 
would  be  benefited  as  the  tenant  of  the  place 
for  the  remainder  of  the  month.  So  appel- 
lant thus  got  the  $35  excess  upon  the  pur- 
chase price  Mrs.  Buttler  paid  above  the  own- 
ers' net  price,  snd  also  the  $5.86  paid  by  her 
on  account  of  the  rent  Appellant  says  that 
the  owners  had  agreed  with  him  that  he 
should  not  only,  have  the  excess  that  he 
would  get  over  their  net  price  of  $490,  but 
should  also  have  whatever  amount  he  collect- 
ed from  the  purchaser  on  account  of  rent 
wlilch  would  accrue  to  the  benefit  of  the  pur- 
chaser after  a  sale  on  account  of  the  whole 
month's  rent  having  been  paid  In  advance. 
There  was  given  upon  the  trial  a  large 
amount  of  testimony  tending  to  show  that 
appellant  had  misrepresented  to  Mrs.  Buttler 
the  value  of  the  property  and  the  net  price 
the  owners  were  to  receive  for  It,  all  of 
which,  however,  was  denied  by  appellant. 
There  was  also  considerable  evidence  point- 
ing to  the  existence  of  the  relation  of  prin- 
cipal and  agent  between  appellant  and  Mrs. 
Buttler,  from  which  It  might  well  he  argued 
that  such  relation  did  exist  from  the  begin- 
niug  of  the  negotiations.  He  testified,  how- 
ever, positively  that  he  was  not  her  agent  at 
any  time.  While  this,  of  course,  was  a  con- 
clusion to  be  drawn  from  the  facts.  It  In  any 
event  tended  to  show  his  belief  as  to  hts  legal 
relation  with  her  and  has  a  bearing  upon 
the  question  of  his  good  faith  touching  his 
right  to  the  money  appropriated.  The  argu- 
ment of  the  prosecuting  attorney  deals  at 
considerable  length  with  the  facts  and  cir- 
cumstances disclosed  by  the  evidence  point- 
ing to  appellant's  guilt,  which  argument,  it 
seems  to  us  deals  more  with  the  qneation  of 


appellant's  gnUt  than  with  the  qnesthm  ot 
his  being  entitled  to  have  this  InstmcUon 
given  to  the  Jury.  However,  it  Is  sought  to 
draw  the  conclusion  therefrom  that  the  re- 
quested instruction  has  no  application  to  the 
facts  and  hence  that  its  refusal  was  not  prej- 
udidal  error.  We  are,  however,  not  here 
concerned  with  the  question  of  appellant's 
guilt  or  Innocence.  That  was  for  the  Jury  to 
decide.  We  are  only  concerned  with  the 
question  of  whether  or  not  he  was  entitled 
under  the  theory  of  his  defense  to  have  the 
Jury  instructed  as  requested.  Now  it  seems 
to  us  that  to  hold  that  the  defendant  was  not 
entitled  to  this  requested  instmctlon  would 
be  in  effect  to  hold  as  a  matter  of  law  that 
his  defense  of  good  falt3i  was  wholly  un- 
founded. It  may  be  that  looking  at  the  evi- 
dence as  a  whole  such  would  be  the  fair  con- 
clusion of  fact  whldi  the  Jury  m^ht  be  war- 
ranted in  drawlug,  but  that  la  quite  a  dif- 
ferent matter  from  the  court  in  effect  so  de- 
claring as  a  matter  of  law  by  its  refusal  to 
give  this  instruction.  Looking  at  the  evi- 
dence as  a  whole  we  cannot  escape  the  con- 
clusion that  appellant's  theory  of  defense, 
that  is.  that  **the  property  was  apprc^rlated 
openly  and  avowedly  under  a  claim  of  title 
preferred  In  good  faith,"  has  sufficient  sup- 
port in  the  evidence  to  call  for  the  submis- 
sion of  appellant's  claim  in  that  regard  to  the 
Jury.  It  Is  conceded  tliat  the  requested  in- 
struction fairly  states  the  law  as  provided  in 
section  2608,  Bern.  Code  1016.  atwve  quoted. 
It  is  not  argued,  and  we  think  it  could  not 
be  successfully  argued,  that  the  law  as  de- 
fined by  that  section  was  given  to  the  Jury 
In  any  of  the  instructions  given  by  the  court. 
It  is  easy  to  see  that  the  Jury  might  have 
found  in  appellant's  favor  had  it  been  in- 
structed as  requested. 

The  Judgment  Is  reversed,  the  appellant  Is 
granted  a  new  trial,  and  the  cause  remand- 
ed for  further  proceedings. 

MOUNT  and  HOLCOMB,  JJ.,  concur. 


(93  Wash.  684) 
WENDLER  V.  WOODWARD  et  aL 

(No.  13392.) 

(Supreme  Court  of  Washington.  Dec.  26, 191ti.> 

1.  exrcutobs  and  adui?fi8tbat0b8  ^=>130(2) 
—Action  bt  Executor. 

Altlioufch  title  to  land  vests  In  heirs  imme- 
diately on  th^ir  ancestor's  death,  the  administra- 
tor bas  the  right  of  pcnsession  and  the  concom- 
itant right  to  recover  poBseasion  for  the  estate, 
including  the  right  to  any  and  all  auxUianr  and 
immediate  and  permanent  equitable  relief. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Admiulstrators,  Cent  Dig.  {{  535,  63S-540; 
Dec.  Dig.  ^laO&i.] 

2.  Landlobo  and  Tenant  «=>133(3)— Injunc- 
tion—I  ntebference  WTTU  RiOHTs  IN  Lard. 

Either  the  owner  of  land  or  the  tenant  may 
enjoin  interference  therewith. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig*  IS  467-469;  Dec  Dig.  «s» 
133(3).l 
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3.  WATSnS  AVD  WATBfB  COUBSES  ^154(1)— 

Easements— Abandonueht. 
Whether  an  easement  or  right  of  waj  for  ir- 
rigation ditch  is  abandoned  is  a  queatlon  of  fact 
and  intenL 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  SS  167-171, 173, 174 ; 
Dec.  rMg.  «=>i64(l).l 

4.  Appeal  and  Ebbob  «=»1010(1)— Review— 
FiNDiNO  OF  Court— OuEBTioN  of  Fact. 

In  an  action  to  establish  water  rights,  where 
the  evidence  does  not  pr^wnderate  either  way 
on  the  question  whetiier  plaintUTs  ditch  waa 
changed  with  or  without  permission,  the  deci- 
sion of  the  court  will  not  be  overturned  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3979-^1 ;  Dee.  IMg.  «s> 
1010(l).l 

5.  Easements  «=>61(9)—PBKSOBiFnov— Bub- 
den  OF  Proof. 

Where  claimant  sliows  an  open,  visible,  con- 
tinuous, and  unmolested  use  of  land  for  the  stat- 
utory period  for  adverse  possession,  such  use  will 
be  presumed  to  be  under  a  claim  of  right,  and 
the  owner  of  the  servient  estate  has  the  burden 
of  rebutting  this  presumption  by  showing  the 
use  was  permissive,  in  order  to  avoid  the  ac- 
quisition' of  an  easement  by  prescription. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  S  1*3;   Dec  Dig.  «=>61(0).] 

6.  EASEBfENTS  PBEacBIPTZON— COITTlJtU- 

ity  of  Use. 
Immaterial  changes  or  variations  in  the  use 
of  an  easement  do  not  destroy  its  identity,  as 
r^ards  the  acquisition  of  prescriptive  title  by 
Bucb  use. 

lEd.  Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  SI  14,  IC,  27-3^;  Dec.  Dig.  «=>6.J 

7.  Watebs  and  Wateb  Coubsxs  «=32&— Ap- 
pbopbiation.  > 

Under  Federal  statute  (U.  S.  Comp.  St  1913, 
S  4647)  before  there  can  be  any  title  to  a  right 
of  way  for  irrigation  ditch  across  open  and 
unappropriated  public  land,  a  definite  quantity 
of  water  must  have  been  appropriated  and  ac- 
quired lawfully. 

[Ed.  Not&— For  other  cases,  see  Waters  and 
Water  Courses,  Cent,  Dig.  i  17;  Deo.  Dig.  «s» 
26.] 

8.  Watebs  and  Wateb  Courbeb  ^>26— Uif- 
appropbiatbd  Pdbuc  Lands. 

That  land  wae  vacant  and  unoccupied  is 
some  evidence  that  it  was  unappropriated  in  the 
absence  of  evidence  to  the  contrary. 

IBd.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S  17 ;  Dec.  Dig. 
26.] 

9.  Watebs  and  Wateb  Courses  <&=333~Ap- 
pbopbiation— Bubden  of  Proof. 

When  his  title  is  questioned  the  burden  of 
proof  is  upon  the  appropriator  to  show  that  at 
the  time  of  bis  appropriation  the  land  on  which 
the  water  was  appropriated  was  vacant  and 
unappropriated. 

[Ed.  Note.— For  other  •casoa,  see  Waters  and 
Water  Courses,  Cent.  Dig.  H  28-26;  Dec.  Dig. 

10.  Watebs  and  Wateb  Ooubbes  «S9152(11)— 
Appbopbiation— Action  to  Pbotsot  Bights 

—Relief  Awarded. 
In  action  to  establish  title  to  200  4;ubic 
inches  of  water  per  second  and  for  injunction 
against  interference  by  defendants,  where  it  ap- 
peared that  there  were  about  1,500  cubic  inches 
flowing  across  defendants'  lands  to  plaintiff's, 
defendants  would  not  be  enjoined  from  interfer- 
ing with  the  entire  flow,  but  the  injunction 
would  be  limited  to  inhibit  interference  with 


200  cubic  Inches,  wltbout  Interferiiis  with  de- 
fendants* beneficial  use  of  the  reminder. 

[Ed.  Note.— For  other  cases,  see  Watov  and 
Water  Courses.  Cent  Dig.  |  ISO;  Dec.  Dig. 
«=>152(11).]  -6  •       .  ». 

Department  2.  Appeal  from  Superior 
Court,  Stevens  CDnnty;         H.  Jacksout 

Suit  by  A.  J.  Wendler,  as  administrator, 
against  Everett  Woodward  and  others.  From 
decree  for  plaintiCT,  defendants  appeal 
Modified  and  affirmed. 

Hibschman,  Dill  &  White,  of  Spokane,  and 
Albert  Kulzer,  of  Chewalah.  for  appellants. 
U  C.  Jessepb.  of  C<dviUe.  for  respondent 

BOLCOMB,  J.  Issue  was  Joined  la  tbls 
cause  by  admissions  and  denials  by  the  an- 
swers of  tbe  several  deftiodaats  to  the  amend- 
ed complaint  of  respondent  alleging  suf- 
ficient facts  and  praying  that  he  be  decreed 
title,  to  the  extent  of  200  cubic  inches  of  wa- 
ter per  second  of  time,  of  the  waters  flowing 
Id  a  Donnavigable  stream  called  Cottonwood 
creek,  by  right  of  prior  appropriation  there- 
of, and  the  title  and  right  to  the  ditch  or 
waterway  through  which  be  had  conveyed 
the  water  from  the  place  of  diversion  upon 
the  lands  now  owned  and  occupied  by  some 
of  the  defendants,  and  over,  upon,  and  across 
the  lands  now  owned  by  others  of  the  de- 
fendants to  the  lands  now  owned  by  the  es- 
tate and  heirs  of  respondent's  Intestate,  and 
for  temporary  and  permanent  Injuuctive  re- 
lief. After  a  trial  of  the  facts  by  the  court, 
decree  was  entered  In  conformity  with  the 
prayer  of  the  amended  complaint. 

1.  The  first  question  to  be  determined  Is 
raised  by  appellants'  demurrer  to  the  amend- 
ed complaint,  wfaidi  was  overruled:  (1)  That 
the  plaintiff  has  no  legal  capacity  to  sue; 

(2)  that  there  Is  a  defect  of  parties  plaintUf; 

(3)  that  the  complaint  is  insufficient  tn  facts. 
The  first  two  ffTounds  are  urged  relying  upon 
the  statute  (Bern.  &  BaL  Code,  H  1S41-1366), 
vesting  title  to  real  estate  and  hereditaments 
in  the  heirs  immediately  npon  the  death  of 
the  ancestor.  , 

[1. 2]  While  It  la  true  that  the  heirs  take 
title  immediately,  the  administrator  has  the 
right  of  possession  And  the  concomitant 
right  to  recover  possession  for  the  estate. 
Gibson  T.  Slater.  42  Wash.  347.  84  Pac.  648; 
Smith  T.  StUes.  68  Wash.  846,  123  Pac.  44S. 
This  would  include  the  rig^t  to  any  and  all 
aiuxUiaiy  and  immediate  and  pernument 
equitable  relief.  The  claim  tbat  in  any 
event,  the  lands  of  the  estiite  of  Wendler  be- 
ing under  a  lease  for  years,  the  lessee  only 
could  enjoin  Interference  with  any  of  his 
demised  possessory  rights,  is  also  untenable. 
Crook  T.  Hewitt,  4  Wash.  749.  81  Pac.  28, 
does  not  limit  the  right  to  Bu(!h  remedy  to 
the  leasee  only,  but  holds  that  either  the 
owner  or  the  tenant  could  enjoin  such  inter- 
ference.   Jones.  Landlord  &  Tenant,  S  644; 
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21  Cyc.  090.  Hie  demurier  was  properly 
overruled. 

2.  It  U  asserted  apon  the  facts  that  no  re- 
lief should  be  granted  against  appellants. 
In  order  to  understand  tbe  matter  a  brief 
statement  Is  necessary. 

Id  1886  or  1887  one  Stephen  H.  Champ, 
having  previonsly  made  settlement  upon  the 
northwest  quarter  of  section  7,  township  31 
north,  range  41  east,  W.  M.,  In  Stevens  coun- 
ty, commenced  the  construction  of  an  Irrlga- 
tlcm  dltdi  ttom  Cottonwood  creek.  On  June 
1.  1887,  be  lotsted  200  Inches  of  water  of 
Cottonwood  creek  by  posting  at  tbe  point  of 
dlTersloD  his  notloe  of  appropriation,  and  on 
June  8,  1887,  bo  recorded  bis  appropriation 
notice  lo  tbe  office  of  the  county  auditor. 
The  intake  and  place  of  diversion  ct  the  wa- 
ter was  located  on  tbe  south  bank  of  the 
creek  In  the  northwest  quarter  of  tbe  north- 
west quarter  of  section  8,  township  31  north, 
range  41  east,  W.  M..  in  Stevens  county,  and 
was  constructed  thence  in  a  westerly  and 
southwesterly  direction  over  and  across  a 
portion  of  the  40  la  which  the  water  was  di- 
verted, and  across  the  northeast  quarter  of 
the  northeast  quarter  and  the  northwest 
quarter  of  the  northeast  quarter  of  section 
7,  aud  thence  to  the  northwest  quarter  of 
section  7,  which  had  been  settled  upon  and 
claimed  by  Champ.  At  the  time  of  his  ap- 
propriation and  diversion  of  the  water  tbe 
northwest  quarter  of  section  8,  In  which  the 
appropriation  was  made,  was  vacant,  open, 
unsettled,  and  apparently  unappropriated 
government  domain.  These  lands  were  with- 
in tbe  land  grant  of  the  United  States  to  the 
Northern  Pacific  Bailroad  Company,  but  the 
land  In  the  odd-numbered  section  7  settled 
on  by  Champ — the  northwest  quarter — pass- 
ed to  blm  from  the  government,  and  never 
passed  to  the  Northern  Pacific  Railroad  Com- 
pany. The  other  lands  in  section  7  across 
which  his  irrigation  ditch  was  bulit  after- 
wards passed  to  the  Northern  Pacific  Rail- 
road Company.  In  1880  Cliamp  sold  his  land 
to  another,  and  it  was  afterwards  transfer- 
red to  another,  who  In  1901  aold  and  trans- 
ferred it  to  Gustav  Wendler,  respondent's 
intestate^  In  1886  or  1887,  the  exact  date 
being  uncertain,  the  ditch  had  been  con- 
structed and  water  was  fiowlng  through  it 
from  the  place  of  intake  to  the  Champ  land. 
In  1805  tbe  ditch  was  still  in  use,  and  the 
water  flowing  in  it  was  used  by  Champ  for 
irrigation  and  household  purposes  and  for 
watering  stock.  It  was  so  used  as  long  as 
Champ  lived  on  the  place,  until  1899.  From 
the  time  the  Wendlers  occupied  the  place  in 
1901  until  the  fail  of  1913  they  used  the  wa- 
ter fiowlng  In  tbe  irrigation  ditch  for  the 
same  purposes  as  those  above  mentioned,  ex- 
cept one  year,  1911,  when  they,  with  the  con- 
sent of  tbe  owners  of  the  land  where  situ- 
ated, turned  tbe  ditch  further  south  for  saw- 
mill purposes.  The  ditch  as  constructed  by 
Cliamp  and  as  used  by  the  subsequent  pur- 


chasers of  the  land  was  18  to  20  Inches  in 
width  and  probably  6  or  8  Int^es  in  depth, 
and  the  exact  amount  of  water  flowing 
through  It  was  never  measured  during  the 
time  they  used  It  They  used  it  to  Irrigate 
somewhere  between  5  and  10  acres,  though  It 
was  possible  to  Irrigate  about  20  acres  more. 
During  the  12  or  13  years  that  Champ  occu- 
pied the  land  for  whidi  the  water  was  ap< 
proprlated  no  objection  seems  to  have  been 
made  by  any  of  tbe  present  defendants  or 
their  predecessors  In  interest  to  his  use  of 
the  water  flowing  in  the  ditch  and  to  bis 
right  to  the  waterway,  and  none  seems  to 
have  been  made  as  against  Champ's  succes- 
sors to  the  same  use  and  enjoyment,  until 
about  July.  1913,  when  appellants  construct- 
ed a  dam  and  Irrlgatlm  ditch  and  prevent- 
ed water  from  flowing  down  to  the  Wendler 
land. 

Five  propositions  are  advanced  try  appel- 
lants why  no  relief  should  be  granted  the  re- 
spondent: (1)  That  Cbamp  had  no  title  to  any 
right  of  war  for  a  ditch  by  appropriation; 
(2)  that  the  heirs  of  Wendler  had  no  title  to 
any  ditch  by  adverse  possession ;  &)  that  tbe 
old  ditch  was  abandoned;  (4)  that  changes 
were  made  without  permission;  (tSt  that  no 
rU^ts  bad  been  proved  in  the  water  and 
there  can  be  none  in  the  dltdi. 

[3, 4]  Tbe  third  and  fourth  propositions 
are  easily  disposed  of,  being  simply  questions 
of  fact  upon  which  there  was  some  conflict 
of  evidence;  tbe  court  flndlng  In  ftvor  of 
respondent  upon  competent  evidence.  Wheth- 
er the  old  dltcb  was  abandoned  Is  purely  a 
question  of  fact  and  Intent  Porter  v.  Inter- 
national Bridge  Ca,  200  N.  Y.  234,  93  N.  E. 
716,  21  Ann.  Gas.  684.  It  is  true  changes 
were  made  In  the  original  line  of  tbe  ditch, 
but  It  appears  that  these  were  made  with 
permission.  It  Is  dalmed  by  appellants  that 
the  permission  was  given  ctmdlrionally  and 
with  qualifications,  and  respondent  to  the 
contrary.  It  was  a  question  at  ftict,  how- 
ever, and  tbe  court  decided  that  question  In 
favor  of  respondent  The  evidence  not  pre- 
ponderating the  other  way,  we  will  not  over^ 
turn  it 

[S,  I]  Tbe  flrst  proposition,  that  Champ  bad 
no  title  to  any  t^t  of  way  for  a  dltdi  by 
appropriation,  was  d^ndent  upon  the  tact 
of  whether  or  not  the  land  over  which  tbe 
ditch  extended  was  at  the  time  of  Its  ap- 
propriation vacant  and  unappropriated  pub- 
lic land.  The  land  In  section  7,  other  than 
that  acquired  by  him,  was  not  It  had  been 
appropriated  for  railroad  purposes  to  the 
Northern  Pacific  Railroad,  altbough  it  had 
not  l>een  perfected  in  the  Northern  Pacific  by 
the  filing  of  its  map  of  definite  location.  It 
was,  however,  appropriated.  As  to  that  land 
the  claim  of  the  re^ndent  is  that  the  es- 
tate of  Wendler  has  title  by  adverse  posses- 
sion. 

"The  prevailing  role  is  that  where  the  claim- 
ant has  shown  an  open,  visible,  continuous,  and 
unmolested  use  of  land  for  the  period  of  time  suf- 
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ficient  to  acquire  title  hj  adverae  possession,  the 
use  will  be  presumed  to  be  under  a  claim  of 
right,  so  aa  to  place  apon  the  owner  of  the 
servient  estate,  in  order  to  avoid  the  acquisition 
of  an  easement  b;  prescription,  the  burden  of 
rebutting  this  presumption  b;  snowing  that  the 
use  was  permissive."  9  H.  C.  1^.  781 ;  Lecbman 
T.  Mills.  46  Wash.  624.  SI  Pac.  11.  13  L.  R.  A. 
<X.  S.)  090,  13  Ann.  Cas.  923. 

Immaterial  diangea  or  TarlatlWB  In  the 
nae  ot  the  easement  do  not  destror  its  identi- 
ty. 9  B.  a  L.  776. 

We  think  that,  under  the  fticta  In  this  case, 
there  being  nothing  In  the  record  to  rebut  the 
presumption  of  the  continuous  and  uninter- 
rupted, actual  and  open  poasesslon  of  the  wa- 
terway by  Champ  and  his  successors  in  in- 
terest across  the  lands  in  section  7  o^ned  by 
some  of  the  app^lants  for  more  than  the 
requisite  statutory  period,  title  by  adverse 
possession  was  established. 

[M]  Aa  to  the  laud  in  section  8,  which, 
for  all  that  appears  to  the  contrary,  was  open 
and  unappropriated  public  land,  before  there 
could  be  any  Utle  to  the  right  of  way  across 
that  land,  it  was  necessary  to  appropriate 
lawfully  and  to  acquire  a  definite  quantity 
of  water.  That  right  of  way  was  acquired, 
if  at  all.  by  appropriation.  7  Fed.  Stats.  Ann. 
1091  (U.  S.  Comp.  St  1913,  f  4647).  Aa  the 
court  below  aptly  observed,  the  evidence  is 
very  meager  Cliat  the  land  In  section  8,  where 
the  water  was  appropriated,  was  unappropri- 
ated. The  only  evidence  there  wa^  In  any 
way  bearing  on  that  matter  was  that  of  a 
witness,  then  the  sheriff  of  Stevens  county, 
who  was  acquainted  with  the  land  and  the 
entire  surroundings.  He  said  that  at  that 
time  there  was  no  person  living  either  on 
section  8  or  on  section  7 ;  that  in  fact  Mr. 
Champ  had  not  yet  got  his  buildings  up  on 
section  7,  but  was  living  temporarily  with 
one  Yenter  on  section  6  to  the  north,  while 
he  was  improving  his  ditch  and  putting  up 
bis  buildings;  that  there  was  no  one  in  the 
neighborhood  at  that  time.  The  fact  that  the 
land  was  vacant  and  unoccupied  la  some  evi- 
dence that  it  was  unappropriated,  in  the  ab- 
sence of  evidence  to  the  contrary.  While  the 
burden  of  proof  Is  upon  the  appropriator, 
when  his  title  Is  questioned,  to  show  that  at 
the  time  of  his  appropriation  the  land  on 
which  the  water  was  appropriated  was  va- 
cant and  unappropriated,  we  know  as  a  mat- 
ter of  fact  that  lack  of  Improvement  and  set- 
tlement upon  land  within  the  public  domain 
is  some  evidence  that  It  is  unappropriated. 
There  was  no  controverting  evidence  or  In- 
ference that  it  was  appropriated  when  Champ 
made  his  appropriation  of  the  water  thereon. 
Champ  made  prior  imper  appropriation,  and, 
as  the  evidence  shows,  followed  it  up  diligent- 
ly by  making  actual,  beneficial  use  of  the 
water  prior  to  any  other  user  or  appropriator 
to  the  extent,  as  the  evidence  tends  to  show, 
of  at  least  200  cubic  Inches  per  second.  He 
therefore  imder  the  federal  statute  supra, 
acquired  title  by  appropriation  to  the  water 
and  to  the  right  of  way  from  the  point  of 


diversion  through  the  unoccupied  and  unap- 
propriated public  land.  This  title  was  con- 
firmed to  him  by  the  terms  of  the  federal 
statute  above  cited.  This  determination  dis- 
poses of  the  first,  second,  and  fifth  propor- 
tions advanced  by  appellants. 

tlO]  A  further  question  raised  by  appel- 
lants in  their  brief,  but  seemingly  not  raised 
by  them  In  the  pleadings,  is  that  the  decree 
of  the  lower  court  is  Inequitable  because  It 
does  not  permit  the  owner  of  the  servient  es- 
tate to  use  the  easement  for  the  ditch  so  long 
as  long  as  that  use  does  not  interfere  with  the 
use  by  the  owner  of  the  dominant  estate.  The 
appellants  contented  themselves  in  their 
pleadings  with  denials  of  alt  the  material 
allegations  of  the  complaint  going  to  afford 
the  remedy  prayed  by  the  re^ndent  They 
denied  the  ownership  of  tbe  water  and  of 
the  ditch  and  of  all  the  other  material  al- 
legations.  It  appears  from  the  evidence  In 
the  case  that  there  were  about  1,500  cnblc 
inches  of  water  per  seotHid  of  time,  by  actual 
measurement,  flowing  across  the  lands  of 
appellants  In  1913  when  they  restored  the 
water  to  the  Irrigation  ditch  and  cleaned  out 
and  repaired  the  ditch.  Respondent  only 
claims  the  right  to  approximate  200  cuUc 
inches  of  water,  which  is  about  one- tenth  of 
a  cubic  foot  per  aeccoid  of  time.  This  It 
seems,  under  tb^  pleadings  and  under  wliat 
se»ned  vague  and  indefinite  evldoice  as  to 
the  predae  amount  of  -water  they  used  con- 
tlnnonsly.  Is  all  that  they  can  be  awarded. 
While  the  pleadings  of  appellants  were  not 
80  framed,  respondent  brou^t  himself  with- 
in the  domain  of  equity  to  receive  and  to  do 
only  what  equity  awards.  TUs  ts  a  case 
tor  the  measuring  ot  equities.  Tbo  decree 
is  too  narrow  la  favor  of  reiqwndent,  or  not 
soffldently  explicit.  We  think  It  Inequitable 
to  allow  respondwt  to  recover  not  only  the 
easement  of  tbe  waterway,  but  the  entire 
amount  ot  water  flowing  In  the  ditch,  by  rea- 
son of  tbe  injunction  against  appellants  from 
lutOTfering  with  the  flow  in  the  ditch  In  any 
way  not  even  to  carry  tbe  remaining  water  to 
and  for  tbe  use  of  their  own  land.  He.  or 
the  estate  represented,  not  only  would  thus 
perpetually  have  the  200  cuUc  Inches  adjndg- 
ed  to  belong  to  him,  but  would  seem  to  pre- 
vent the  benefldal  use  of  the  remaining 
water,  allowing  Its  nonuse  or  waste,  which  la 
contrary  to  public  policy.  The  decree  should 
be  explicit  that  the  respondent  Is  entitled  to 
the  200  cMblc  inches  appropriated  and  used 
and  to  take  it  from  Cottonwood  creek  at  the 
established  point  of  diversion,  and  to  the 
easement  of  the  waterway  as  acquired  by 
occupation  and  prescription  from  the  point 
of  diversion  to  the  place  of  use  on  the  Wend- 
ler  lands,  to  convey  the  200  cubic  inches, 
approximately,  of  water  per  second  of  time, 
and  free  from  Interruption,  obstruction,  or 
interference  therewith  by  appellants  or  any 
of  them;  that  the  remainder  of  the  1,500 
cubic  Inches  of  water,  approximately,  what- 
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ever  It  may  be,  not  otherwise  appropriated, 
may  be  divided  and  separated  at  tbe  Intake 
or  point  of  diversion  of  the  respondent's  and 
taken  thence  by  their  own  ditches  to  and  npoo 
the  iBDda  of  appellants  for  their  beneficial 
me. 

The  decree  Is  modified  accordinKly  for  pre- 
cision and  certainty,  and  in  all  other  respects 
afOrmed. 

MORRIS,  O.  and  PARKER  and  BIAIN, 
JJ_  concur. 


<94  Wash.  IM> 

BIEL  et  al.  v.  TOLSMA.   (No.  13590.) 

(Snpreme  Goart  of  Washington.    Dec  29. 
1916.) 

1.  Fraud  «i=>65(l)  —  Instbuotioks  —  Burden 
OP  Pbook. 

Id  an  action  for  false  misrepresentatioDs  as 
to  an  automobile  sold  to  plaintif  b,  instructions 
that  fraud  la  never  -  presumed,  but  must  be 
proved,  that  tbe  burden  of  proving  it  is  on  the 
plaintiGTs.  that  fraud  is  never  to  be  imputed 
where  the  transactions  may  be  fairl;  reconciled 
witii  honesty,  and  that  if  tbe  weight  of  eri- 
dence  is  in  favor  of  ihtA  conduuon  it  should 
always  be  adopted,  were  correct. 

g!d.  Note.— For  other  cases,  see  Fraud,  Cent. 
.  SS  72-74;  Dec.  Dig.  «=>6S(1).] 

2.  FBAUD  «=>22(1)— REPBEOENTATIONfl— DCTT 
TO  Investigate. 

When  the  proper^  sold  ie  at  band  and  its 
condition  can  be  ascertained,  a  buyer  cannot 
rely  upon  opinions  and  representations  made 
by  the  seller  concerning  it. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent. 
Dig.  SS  10,  20,  22.  23:  Dec.  Dig.  *=>22(1).] 

8.  Fbaud  «=365{3) —iNSTRUOTiOHa— State- 
ments AB  TO  Value. 
In  an  action  for  fraudulent  misrepresenta- 
tions in  tbe  sale  of  an  automobile,  an  instruc- 
tion tlmt,  when  parties  are  negotiating  for  the 
sale  of  property  which  there  ia  an  opportuni- 

Sto  examine,  the  seller  has  a  right  to  exalt 
e  value  of  bis  own  property  to  the  highest 
point  the  purchaser's  credulity  will  bear,  and 
tiiat  such  boastful  assertions  and  exaggerated 
deBcriptions  are  not  fraud,  but  Uiat  the  parties 
are  on  eqnal  ground  and  must  be  guided  by  their 
own  judgment,  was  correct. 

lEd.  Note.— For  other  cases,  see  Fraud.  Cent 
Dig.  II  72,  73;  Dec  Dig.  «S=>65(3).1 
4.  Fbaud  ^=»65(4)  — Instructions  —  Oppor- 
tunitt  to  ascbbtain  truth. 
la  an  action  for  fraud  in  tbe  sale  of  an  au- 
tomobile, an  instruction  that  every  false  af- 
firmation does  not  amount  to  fraud,  that  if  by 
ordinary  caution  the  buyer  could  have  asser- 
tained  tbe  falsi^  of  the  representations  he  is 
not  entitled  to  a  verdict,  and  that  to  entitle 
him  to  a  verdict  not  only  must  tbe  representa- 
tions complained  of  have  been  made,  but  they 
must  have  been  made  under  drcumstances  cal- 
fMilated  to  deceive  a  person  acting  with  reason- 
able and  ordinary  prudence,  and  in  determining 
that  question  the  jury  should  consider  all  tbe 
circumstances  under  which  tbe  representations 
were  made,  was  correct 

[Bd.  Note.— For  other  cases,  see  Fraud,  Gent 
Dig.  H.72,  73;  Dec  Dig.  «=5>65(4).] 
9.  Fbaud  <s=>65(4>—Inbtbuotions— Opinion 
AS  to  Value. 
In  an  action  for  fraud  in  the  sale  of  an  au- 
tomobile, instructionB  that,  when  the  seller 
states  his  opinion  as  to  the  value  of  the  proper- 
ty merely  as  his  opinion,  not  as  a  fact  which 
he  knows  to  be  true,  the  buyer  cannot  rely  oo 


such  opinion,  but  must  exercise  his  own  judg- 
ment, that  the  law  impoees  on  the  buyer  that 
degree  of  caution  in  ascertaining  the  condi- 
tions of  tbe  property  and  all  matters  pertaining 
thereto  whidi  an  ordiuRrily  prudent  man  would 
exercise  under  like  circumstances,  and  that 
as  to  all  matters  which  are  visible  or  which 
an  ordinarily  prudent  man  would  ascertain  the 
law  charges  the  purchaser  with  constructive 
notice,  were  correct. 

[Ed.  Note.— For  otfier  cases,  see  Fraud,  Cent 
Dig.  §1  72,  73;  Dec.  Dig.  ^65(4).] 

Department  L  Appeal  from  Superior 
Court,  King  County;  John  S.  Jurey,  Judge. 

Action  by  William  Blel  and  others  against 
K.  B.  Tolsma.  sole  trader,  doing  business  un- 
der the  firm  name  and  style  of  R.  B.  Tolsma 
&  Co.  Judgment  for  the  defendant,  and 
plalntifCs  appeaL  Affirmed. 

William  Wray,  of  Seattle,  for  appellants. 
Van  Dyke  &  Thomas,  of  Seattle,  for  respond- 
ent 

HOLCOMB,  J.  On  February  23,  1915,  ap- 
pellants purchased  from  respondent  a  certain 
Pope-Hartford  automobile.  Appellants  sued 
to  recover  damages  In  the  sum  of  $1,100,  rep- 
resenting the  sum  paid  for  the  car,  upon  al- 
legations of  fraud  and  deceit  by  way  of  false 
representatlODS  regarding  the  condition,  price 
paid,  and  value  of  the  car.  The  allegations 
of  fraud  and  misrepresentation  being  denied 
by  respondent  and  the  cause  tried  to  a  jury, 
a  verdict  was  found  for  respondent 

Aa  ground  for  reversal  appellants  ui^ 
that  the  instructions  upon  the  issue  of  fraud 
given  by  the  court  were  erroneous.  The  in- 
structions, which  for  convenience  we  have 
numbered  consecutively,  were  aa  follows: 

"(1)  Fraud  is  never  presumed,  but  must  be 
proved.  The  law  presumes  that  every  person 
transacts  business  honestly  and  in  good  faith, 
and  the  burden  of  provinjt  fraud  ia  on  tbe  par- 
ty who  alleged  fraud.  In  this  case  tbe  bur- 
den of  proving  fraud  is  on  tbe  plaintiffs. 

"(2)  Fraud  is  never  to  be  imputed  where  tbe 
transaction  may  be  fairly  reconciled  with  hon- 
esty, and  if  the  weight  of  evidence  is  in  favor 
of  that  conclusion  it  Should  always  be  adopted. 

"(8)  You  are  instructed  that  when  a  party 
capable  of  taking  care  of  his  own  interests 
makes  a  bad  or  losing  bargain,  the  law  will 
cot  assist  him,  unless  deceit  has  been  practiced, 
against  which  ordinary  care  could  not  protect 
him. 

"(4)  You  are  instructed  that  when  parties  are 
negotiating  a  sale  and  purchase  for  property 
which  there  is  an  opportunity  for  examining, 
a  party  has  a  right  to  exalt  the  value  of  his 
own  property  to  the  highest  point  the  purchas- 
er's credulity  will  bear.  Such  boastful  asser- 
tions and  exaggerated  descriptions  do  not 
amount  to  fraudulent  misrepresentation  or  de- 
ceit. In  such  case  the  parties  are  upon  eqnal 
ground,  and  their  own  judgment  most  be  their 
guide  in  coming  to  conclusions. 

"(5)  You  are  instructed  that  every  false  af- 
firmation does  not  amount  to  a  fraud.  If,  by 
an  ordinary  degree  of  caotion  the  party  com- 
plaining could  have  ascertained  tbe  falsity  of 
the  representations  complained  of,  then  such 
party  ia  not  entitled  to  a  verdict;  and  in  this 
case,  to  entitle  the  parties  to  a  verdict  you 
must  believe  from  tbe  evidence,  not  only  that 
the  representations  complained  of  were  made, 
but  also  that  they  were  made  under  drcum- 
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stances  ealcnlated  to  deceive  a  person  acting 
with  reasonable  and  ordinary  prudence  ajid  cau- 
tion; and  In  determining  this  question  the  jury 
should  consider  all  the  circumstances  under 
which  the  alieged  representations  appear  from 
the  evidence  to  have  been  made,  and  further 
under  the  drcamatances  the  representations 
were  such  as  a  person  of  common  and  ordinary 
prudence  would  or  should  have  relied  upon, 
or  such  as  would  be  likely  to  midead  such  a 
person. 

"(6)  The  Jury  are  instructed  that,  when  one 
person  states  to  another  his  opinion  as  to  the 
value  of  any  property  merely  as  his  opinion,  not 
as  a  fact  that  he  knows  to  be  true,  then  the 
person  to  whom  such  opinion  is  stated  in  this 
manner  has  no  rixht  to  rel?  upon  such  opinion, 
but  most  exercise  his  own  judgment. 

"(7)  You  are  instructed  that  the  law  impos- 
es upon  one  purchasiufc  peraonal  property  that 
deffree  of  caution  and  dillKence  in  ascertaining 
the  conditions  of  thp  property  and  all  matters 
pertaining  thereto  which  are  visiiile  or  which 
an  ordinarily  prudent  man,  in  tbe  exerrise  of 
ordinary  prudence  and  caution  would  exercise 
under  like  circumstances  would  ascertntn.  and 
as  to  all  such  matters  the  law  chances  tbe  pur- 
chaser with  constructive  notice  of  such  facts 
only  as  by  tbe  exerciae  of  such  caution  and  dili- 
fcence  he  would  probaUy  have  discovered." 

[1. 2]  Wbat  the  fiinlt  of  the  first  three 
paragraphs  of  inBtnictlons  Is  we  are  nnable 
to  understand.  They  certainly  state  fbe  law 
correctly  as  well  settled  both  here  and  gen- 
erally, and  were  fairly  pertln«it  to  the  Issues 
and  erldence.  The  third  paragraph  Is  criti- 
cized as  being  In  the  face  of  onr  holdings  in 
Raser  t.  Moomaw.  78  Wash.  653,  X39  Pac. 
622,  61 L.  K.  A.  (N,  S.)  707.  Agnew  t.  Hackett, 
80  Wash.  236, 141  Pac.  319,  and  Rochfort  T. 
Quikstad,  90  Wash.  432,  158  Pac.  522.  The 
first  and  third  of  the  above  cases  were  de- 
cisions merely  upon  the  suffidency  of  plead- 
ings alleging  fraud  and  deceit  to  raise  such 
issues  of  fact.  In  this  case  the  pleadings 
were  considered  sufQcIent  and  issue  of  fact 
Joined,  and  the  facts  were  for  the  Jury.  In 
the  Agnew  Case  above  cited  the  Instructions 
complained  of  and  which  were  there  sustain- 
ed were  not  similar  to  those  here  assailed. 
We  have  never  held,  aod'indeed  no  reputable 
court  has  held,  that  in  dealing  for  property, 
real  or  personal,  when  the  property  was  at 
hand  and  tbe  means  of  ascertaining  its  con- 
dition, its  correspondence  with  the  represen- 
tations  nude  concerning  it  by  the  seller,  and 
its  value,  reasonably  ascertainable,  that  a 
buyer  could  shut  his  eyes  thereto,  and  blindly 
and  recklessly  rely  upon  any  and  all  opin- 
ions or  representations  made  concerning  It 
by  the  seller.  To  establish  auch  a  rule  would 
be  to  place  a  preihium  upon  carelessness  and 
indlflference.  Griffith  v.  Strand,  19  Wash. 
686.  54  Pac.  613:  Plgott  v.  Orabam,  48  Wash. 
348,  93  Pac,  435,  14  Ll  R.  A.  (S.  S.)  1176; 
Stewart  v.  Larkin.  74  Wash.  681,  134  Pac. 
ISO,  L.  R.  A.  1916B,  1069;  Parker  t.  Braln- 
ard,  91  Wash.  428,  157  Pac.  1078;  Brick- 
wood's  Sackett,  Instructions,  |  1102. 

[3]  Tbe  same  proposition  In  effect  is  In- 
volved In  the  fourth  paragraph  of  Instruc- 


tlona.  It  follows  the  principle  well  stated  Id 
2  Cooley  on  Torts  (3d  Ed.)  921. 

[4]  The  fifth  paragraph  gives  the  Jary  the 
test  for  determining  actionable  trend  and  de- 
celt  from  tbe  facts.  It  is  exactly  reproduced 
from  1  Brickwood's  Sackett's  Instructions.  | 
1100.  as  an  approved  Instruction  upon  such 
matter,  and  approved  In  Eames  v.  Morgan.  37 
111.  260,  AnUe  v.  Sexton,  137  HI.  410,  27  N. 
E.  691.  and  Com.  Nat  Bank  v.  PIrie,  82  Fed. 
TOO,  27  C.  C.  A.  171.  We  think  It  fair,  and 
no  contrary  cases  are  called  to  our  attention. 

[f]  The  sixth  and  aerenth  paragraphs  deal 
with  expressed  opinions  as  to  ralue,  in  ac- 
cord with  the  rule  stated  In  2  Cooley,  Torts, 
p.  820,  and  with  the  same  matters  dealt  with 
in  tbe  third  and  fifth  paragraphs.  Wa  see 
no  fault  in  them. 

The  record  shows  that  there  were  no  refla- 
tions of  confidence  and  trust  existing  betweei 
the  parties.  Tbe  subject  of  the  rale  was 
nt  hand  and  was  examined  and  re-examined. 
There  was  some  conflict  in  the  evidoice.  Tbe 
Jury  were  properly  instructed,  and  resolved 
the  facta  in  favor  of  defendant 

The  Judgment  must  be  affirmed;  and  it  is 
so  ordered. 

MORRIS.  C.  J.,  and  MAIN,  ELLIS,  and 
CHADWICP,  JJ.,  concur. 

"""^  (M  Wash,  m 

STILWEIX  BROS.,  Inc.,  r.  UNION  MAf 
CHINERT  &  SUPPLY  CO. 
.     (No.  13468.) 

(Supreme Court  of  Washington.   Dec.  29,  1916.) 

1.  Action  ^t=»4S(3)— Joisdeb— Tobt  ano  Con- 
tract—Statute. 

Under  Rem.  Code  1915.  {  296,  providing  that 
several  causes  of  action  may  be  united  when 
they  arise  out  of  the  same  transaction,  an  ac- 
tion for  rent  due  upon  the  lease  of  a  pump  and 
an  action  for  the  recovery  of  the  pump,  arising 
oi!t  of  the  same  transaction,  were  properly 
joined. 

[Ed.  Note,— For  other  cases,  see  Action,  Cent 
Dig.  SS  r>00,  503;  Dee,  Dig.  «=»48(3).] 

2.  Refleviit  «=980— Claim  and  Dklivut— 

Under  Rem.  Code  1915,  S  6059—194.  pro- 
viding that  in  all  proceedings  tbe  party  entitled 
to  recover  costs  may  Include  ther^  such  rea- 
sonable sum  88  may  have  been  paid  for  the  exe- 
cution of  any  bond  or  undertaking  and  as  mny 
be  allowed  by  the  court,  plaintiff,  recovering  in 
an  action  of  claim  and  delivery,  might  recover, 
as  an  Item  of  costs,  a  diarge  of  $10  paid  to  a 
surety  company  as  compensation  for  the  replevin 
bond  furnished  by  it 

[Ed.  Note.— For  other  cases,  s^e  Replevin, 
Cent  Dig.  |  310;  Dec.  Dig.  «=>80.] 

Department  1.  Appeal  from  Superior 
Court  King  County ;  Mitchell  Gilliam,  Judge. 

Action  under  the  claim  and  delivery  stat- 
ute by  Stllwell  Bros.,  Incorporated,  against 
the  Union  Machinery  &  Supply  Company. 
Judgment  for  plaintiff,  ana  defendant  ap- 
peals. Affirmed. 
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Bobert  A.  Eatw,  of  Seattle,  for  appellant. 
Beeler  &  Sullivan,  of  Seattle,  for  respondent 

CHADWICK,  J.  Bespoadent  leased  a 
pnmp  to  appellant  upon  a  rental  charge  of 
$25  per  month,  with  an  option  to  pnrcbase. 
The  agreed  rental  was  paid  for  four  montba. 
Upon  default,  respondent  brought  this  ac- 
tion, under  the  claim  and  delivery  statute, 
to  recover  its  property  and  the  accumulated 
rent, 

[1]  App^aut  demurred  to  the  complaint 
tipon  the  ground  that  two  causes  of  action, 
one  In  contract  and  the  other  sounding  In  tort, 
had  been  Improperly  joined,  relying  upon: 
Willey  V.  Nichols,  18  Wash.  528,  52  Pac.  237 ; 
Clark  T.  Qreat  Northern  By.  Co.,  31  Wash. 
658.  72  Paa  477;  Sanders  v.  Stirason  Mill 
Company,  34  Wash.  357,  75  Paa  974.  These 
cases,  while  sustaining  appellant's  contention, 
have  been  overcome  by  the  act  of  1907, 
amending  section  4942  of  Balllnger's  Code 
(Rem.  1915  Code.  S  296),  providing  that  sev- 
eral causes  of  action  may  be  united  when 
they  arise  out  of  the  same  transaction. 
Since  the  passage  of  the  amendatory  act, 
the  court  has  had  occasion  to  hold  contrary 
to  the  contention  of  appellant  in  Harding  v. 
Ostrander  R.  &  Timber  Co.,  64-  ^\^ash.  226, 
116  Pac.  636;  Llttlefleld  v.  Bowen,  90  Wash. 
286,  155  Pac.  1053.  The  action  for  rent  due, 
and  for  the  recovery  of  the  pump  arise  out 
of  the  same  transaction,  and  the  demurrer 
was  properly  overruled. 

[2]  Respondent  submitted,  as  an  Item  of 
costs  In  the  court  below,  a  charge  of  $10, 
paid  to  a  surety  company  as  compensation 
for  the  replevin  bond  furnished  by  it  It  Is 
complained  that  this  is  an  improper  charge. 
There  bas  been  some  difference  of  opinion 
among  the  courts  whether  an  item  of  this 
kind  was  within  the  legal  meaning  of  the 
words  "costs  and  disbursements,"  but  we 
think  there  can  be  no  question  under  our 
present  statute  (sectlMi  6059—194,  Bern.  1915 
Code),  which  was  given  an  Interpretation  In 
Church  7.  Wllkeson-Trlpp  Co.,  58  Wash. 
262,  108  Pac.  696,  109  Pac.  113,  137  Am.  St 
Bep.  10S9.  It  was  there  held  that  a  premium 
on  an  appeal  bond  was  a  proper  Item  to  be 
taxed  as  costs,  and  that  a  proper  construc- 
tion of  the  statute  mentioned  required  that 
we  give  meaning  to  the  words: 

"  *  *  *  In  all  actions  and  proceedings,  the 
party  entitled  to  recover  costs  may  include 
therein  such  reasonable  sum  as  may  have  been 
paid  such  company  for  executing  or  guarantee- 
ing any  such  bond  or  undertalciD^  therein  as 
may  be  allowed  by  the  court  or  judge  beforfl 
whom  the  action  or  proceeding  is  pending" 

— thereby  making  a  special  proTlalon  for  ac^ 
tloos  aud  proceedings  and  hommg  apedflcal- 
ly  that  the  statute  was  not  limited,  as  there 
contended,  to  the  recovery  of  premiums  paid 
hy  receivers  and  others  acting  In  a  fldadary 
relation. 

We  Qnd  in  the  record  a  motion  to  strike  the 


statement  of  facta.  Mo  errors  are  assigned 
which  require  an  examination  of  tb&  testi- 
mony. It  Is  therefore  unnecessary  for  us  to 
pass  upon  the  motion. 

We  find  no  error.  The  Judgment  l«  af- 
firmed., 

UORBIS.  C  J.,  and  HOLCOBIB  and  EL- 
LIS, JJ.,  concur. 


(94  WaBh.  S3) 

HILLS  et  aL  v.  CITY  OF  HOQUIAM. 
(No.  13501.) 

(Supreme  Court  of  Washington.  Dec  29,  1916.) 

1.  LiinTATioN  OF  Actions  «=!>53(6)— Compu- 
tation OF  Pebiod — Severai.  Contbaots. 

There  being  no  connection  between  different 
bills  of  goods  sold  the  city,  tlie  rule  against 
splitting  causes  of  action  does  not  apply  so  as 
to  take  the  case  out  of  the  three-year  statute 
of  limitationB  (Rem.  Code  1915,  S  169),  as  to 
goods  furnished -before  that  period. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actiona,  Gent  Dig.  1  294;  Dec  Dig. 
53(6).] 

2.  Liun-ATioN  OF  Actions  ®=>54@)— Coufu- 

TATION     of  PkBIOO — "MUTUAL  ACCOUNTS." 

A  mtituai  account  within  meaning  of  Rem. 
Code  1015,  f  159,  limitiug  the  bringing  of  suit 
for  balance  dae  within  three  years  from  date 
of  last  item,  is  one  that  includes  reciprocal 
dcmaiKls,  and  claim  for  various  bills  of  goods 
furnished,  no  payment  being  made,  was  not  a 
mutual  account 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  f  296;  Dec  Dig.  «=»54(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Mutual  Accounts.] 

Department  L  Appeal  from  Superior 
Court,  Grays  Harbor  County;  Ben  SheelkS, 

Judge. 

Action  by  T.  S.  Hills  and  others  against 
the  City  of  Hoqulam.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Adlrmed. 

James  P.  H.  Callahan,  of  Hoqulam,  for  ap- 
pellant Sidney  Moore  Heath,  of  Hoqulam, 
for  respondents. 

PARKER,  J.  The  plaintiffs,  as  assignees 
of  Powell  &  Boss,  copartners,  commenced 
this  action  In  the  Superior  court  seeking 
recovery  from  the  dty  of  HoquUun  of  the 
sum  of  $232.K,  the  alleged  purchase  price  of 
goods  fumlabed  to  the  dty  by  Powell  & 
Ross  during  the  nearly  ^z-year  period  be- 
tween Mardi  9, 1908,  and  December  29,  1913. 
Trial  before  the  court  without  a  jury  resulted 
in  findings  and  Judgm^t  In  favor  of  the 
plalntltEs  for  the  sum  of  $35  only,  being  the 
value  of  goods  furnished  by  Powell  &  Ross 
to  the  dty  within  three  years  prior  to  the 
commencement  of  the  action.  From  this 
dispodtlon  of  the  case  the  plalntlCtB  have 
appealed  to  this  court 

It  is  contended  In  appellants*  behalf  that 
the  trial  court  erred  in  holding  that  thdr 
rli^t  to  recover  tm  the  goods  furnished  to 
the  dty  prior  to  three  years  before  the  com- 
mencement of  the  action  Is  barred  by  the 
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three-year  statute  of  limitations  (section  159, 
Rem.  1915  Code),  this  being  the  city's  prin- 
cipal defense. 

The  facta  determinatlTe  of  the  rights  of 
the  parties  in  so  far  as  the  question  of  the 
statute  of  limitations  is  concerned  may  be 
summarized  as  follows:  During  the  period 
of  the  furnishing  of  the  goods  as  claimed 
Powell  &  Ross  were  engaged  in  the  grocery 
business  In  the  city  of  Hoquiam.  On  March 
9, 1G08.  they  furnished  to  the  city  the  first  bill 
of  goods,  amounting  to  90  cents,  and  on  De- 
cember 29,  1913,  they  furnished  to  the  city 
the  last  bill  of  goods,  amounting  to  25  cents. 
Between  these  dates  at  somewhat  Irregular 
intervals  they  furnished  to  the  city  over  200 
bills  of  goods,  none  of  which  exceeded  $7  in 
amount,  the  whole  totaling  $232.95.  The 
goods  were  all  charged  against  the  dty  upon 
the  books  of  Powell  &  Ross  as  they  were 
furnished,  in  one  account  Iheie  ia  nothing 
In  the  record,  however,  to  indicate  that  tbe 
dty  knew  in  what  manner  the  goods  were 
charged  upon  the  books  of  Powell  &  Ross,  or 
that  they  claimed  the  purchase  price  thereof 
as  one  cause  of  action  until  the  commence- 
ment of  this  action.  It  seems  plain  that  no 
two  or  more  bills  of  goods  were  furnished 
In  pursuance  of  any  one  contract,  express  or 
implied;  that  is,  no  one  bill  had  any  connec- 
tion with  any  other  bill,  other  than  by  the 
fact  that  they  were  charged  by  Powell  &  Ross 
on  their  books  in  one  account  against  the 
city.  The  goods  consisted  of  brooms,  brushes, 
mops,  soap,  gold  dust,  matches,  lanterns,  oil, 
etc.,  evidently  being  only  such  minor  articles 
as  were  used  by  the  city  in  caring  for  its 
buildings  and  bridges.  It  Is  so  indicated  in 
the  bill  of  particulars.  No  demand  was  ever 
made,  by  the  rendering  of  any  bill  or  state- 
ment of  any  nature,  for  payment  of  any  part 
of  the  purchase  price  of  the  goods  so  fur- 
nished until  in  April,  1914,  over  three  months 
after  the  furnishing  of  the  last  bill  of  goods. 
All  of  the  goods  were  furnished  more  than 
three  years  before  the  commencement  of 
this  action,  except  goods  of  the  value  of  $35, 
for  which  Judgment  was  awarded  appellants 
as  above  noticed. 

The  theory  of  appellants'  claimed  right  of 
recovery  and  avoidance  of  the  effect  of  the 
statute  of  limitadons  invoked  by  the  dty 
Is  best  shown  by  the  foUpwlng  statement  in 
their  counsel's  brief: 

"Appellants'  coDtention  is  that  there  was  an 
open  and  outstandiog  account  between  the  par- 
ties, and  as  such  comprises  one  transaction  until 
tbe  same  shall  have  been  closed  by  one  or  the 
other  of  the  parties.  Such  an  account  may  run 
over  a  period  of  time  so  long  as  there  is  ex- 
pectations of  future  transactions,  and  the  stat- 
ute of  limitations  will  not  begin  to  run  until 
such  account  has  been  dosed  by  one  or  tbe  oth- 
er of  the  pardes,  which  in  this  case  would  be 
December  29, 1918." 

[1]  Counsel  relies  upon  the  rule  which,  as 
he  dalms,  and  we  assume  for  argument's 
sake,  would  require  appellants  to  sue  for  the 
recovery  of  the  whole  of  the  claimed  Indebted- 


ness in  one  cause  of  action,  or  In  any  eroit 
prevent  them  from  seeking  recovery  in  differ- 
ent suits.  We  do  not  think  that  solely  be- 
cause appellants  may  have  been  so  compelled 
to  sue  it  follows  that  the  statute  of  limita- 
tions Is  not  a  good  defense  to  that  part  of  the 
iudebtedness  accruing  more  than  three  years 
before  the  commencement  of  this  action. 

The  rule  and  the  reason  therefor  invoked 
by  counsel  for  appellants  Is  well  stated  In 
the  early  case  of  Guernsey  v.  Carver,  8  Wend. 
(N.  Y.)  492,  24  Am.  Dec.  60,  where  there  was 
involved  an  effort  to  recover  by  separate 
suits  upon  separate  items  of  an  account  cov- 
ering a  considerable  period  of  time.  The 
case  api>ears  not  to  have  been  disposed  of  up- 
on the  theory  of  the  account  being  a  mu- 
tual one.  Judge  Kelson,  speaking  for  the 
court,  said: 

"The  whole  account  being  due  when  the  first 
suit  was  brought,  it  should  be  viewed  in  the 
light  of  an  entire  demand,  incapable  of  division, 
for  the  purpose  of  prosecution.  The  law  abhors 
a  multiplicity  of  suits.  According  to  the  doc- 
trine of  the  court  below,  a  suit  might  be  soa- 
tained  (after  the  whole  became  due)  on  eadi  sep- 
arate item  deUvered,  and  if  any  division  of  the 
account  Is  allowable,  it  must  no  doubt  be  car- 
ried to  that  oxtenL  Such  a  doctrine  would  en- 
courage intolerable  oppression  upon  debtors, 
add  be  a  just  reproach  upon  tbe  law.  The  only 
just  and  safe  rule  Is  to  compel  the  plaintiff  on 
an  account  like  the  present  to  indude  the  whole 
of  it  due  in  a  single  suit" 

In  Williams-Abbott  Elec.  Ca  t.  Model  Elec 
Co.,  134  Iowa,  666, 112  N.  W.  181,  U  L.  R.  A. 
(N.  S.)  S29.  Chief  Justice  Weaver,  qieaklDg 
for  the  court,  following  citation  of  the  Guem- 
aey  Case  and  other  authorities,  satd: 

"These  authorities  uphold  the  contention  that 
an  account  consisting  of  one  or  more  items,  all 
of  which  are  due  and  payable,  coastdtutes  but 
one  demand,  and  if  the  party  to  whom  the  same 
is  due  sees  St  to  bring  suit  for  a  part  thereof 
and  recovers  judgment,  such  recovery  will  be  a 
bar  to  further  suit  upon  tbe  remainder  of  the 
claim." 

It  seems  to  ns  that  these  observations  ol 
the  learned  writers  of  those  dedstons  show 
that  the  rule  is  rested  upon  the  rule  of  pub- 
lic policy  which  avoids  multipUdty  of  salts 
so  far  as  possible,  rather  than  upon  any  strict 
or  tedmlcal  definition  of  what  Is  a  edngle 
cause  of  action. 

1:2]  Other  authorities  called  to  our  attention 
by  counsel  for  appellants  touching  directly 
the  question  of  limitation  of  adlons  relate 
to  mutual  accounts  upon  which  tbe  balance 
due  from  one  of  the  parties  to  tbe  other  con- 
stitutes the  cause  of  adlon  rather  than  the 
several  Items  from  wbidi  sudi  balance  re- 
sults. These  authorities  seem  to  be  relied 
upon  on  the  theory  that  this  is.  In  substance, 
a  mutual  account  This  account,  as  we  Have 
seen,  does  not  consist  of  mutual  debits  and 
credits,  there  being  no  charge  by  the  dty 
against  appellants'  assignors,  not  even  in  the 
form  of  a  single  payment  upon  the  alleged 
indebtedness.  A  mutual  account  within  the 
meaning  of  section  166  of  Rem.  1915  Code, 
the  balance  ot  which  constitutes  a  single 
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caase  of  action  Dpon  which  tbe  statute  runa 
from  tlie  furnisliing  of  the  last  it£m,  is  one 
"where  there  have  been  reciprocal  demands 
between  the  parties."  Manifestly  this  is  no 
such  accotmt  preventing  the  running  of  the 
statute  mitll  the  furnishing  of  the  last  Item. 
Garey  t.  Pasco,  89  Wash.  382,  154  Pac.  433 ; 
Bank  of  Blakely  v.  Bnchannon,  13  Ga.  App. 
793,  80  S.  E.  42;   1  R.  C.  U  205;  1  O.  J. 

fids. 

It  seems  clear  to  as  that  tbe  Judgment 
must  be  affirmed. 
It  is  so  ordered. 

MORRIS,  0.  J.,  and  MAIN.  CHASWIGE, 
and  ELUS,  JJ.,conciir. 


(53  OU.  477) 

GAYMAN,  Oonnty  Treaanrer,  et  al.  T.  UUL- 
LEN.   (No.  7590.) 

(Snpreme  Conrt  of  Oklahoma.    Oct  10,  1016. 
Refaearing  Denied  Dec.  19,  1916.) 

(ByUaJnu  by  <h0  Oomrt.) 

1.  Drains  «=932— Statutes  ^»251— Drain- 
AOR  Districts— Afpoxntmrnt  ot  Vxrwrss— 
Statutort  Pbotisionb. 

The  act  of  March  24,  1910  (Lews  1910,  c 
79).  amending  sectioaa  3046,  3049,  3050,  3053, 
SOM,  and  3067,  c.  32,  Comp.  Ll  1909,  relating  to 
drainage  and  declaring  an  emergency,  is  within 
the  provision  lection  68,  art.  6  (Williams,  { 
147a),  of  the  state  Constitution  that  an  emer- 

Sency  measure  shall  not  include,  among  other 
ibibited  things,  any  provision  for  "the  pur- 
chase or  sale  of  real  pr<^rty,"  and  the  same 
did  not  take  effect  until  90  days  after  the  ad- 
journment of  the  session  at  which  it  was  passed, 
that  is,  until  June  IS,  1910. 

(a)  The  selection  of  drainage  district  viewers 
in  accordance  with  the  provisions  of  this  act* 
on  April  25,  1910,  was  invalid,  and  their  serv- 
ices and  report  on  June  22,  1910,  under  an  or- 
der of  the  county  commissioners  made  on  April 
2S,  1910,  was  also  Invalid  and  afforded  no  basis 
for  a  hearing  and  for  an  assessment  and  lien 
against  real  property  on  account  of  drainage 
benefits. 

[Ed.  Note.— For  other  cases,  see  Drains.  Cent 
D^.  11  80-S3:  Dec.  Ddg.  «»32;  Statutes, 
Cent  IMg.  I  832;  Dee.  Dig.  «=»251.] 

2,  Drains  «=:»25— Statdtrs  «=>276(1)  —  Aa- 

BR8SURNIS  —  REPRAI.  —  PrNDIKG  PROCEED- 
INGS. 

Where,  on  August  12, 1909,  a  board  of  coun- 

S commissioners,  acting  upon  a  petition  for 
tillage  improvements,  appoints  drainage  dis- 
trict viewers  under  L.  1907-08,  p.  299  (section 
2964,  Rev.  L.  1910),  to  make  the  first  view  and 
report  thereon,  required  by  the  statutes  rdatifig 
to  drainage  districts,  and  where,  on  September 
14,  1909,  in  accordance  with  the  report  duly 
made  by  sncb  viewers,  such  county  commission- 
ers found  in  favor  of  said  petition  for  drainage 
improvements  and  directed  such  viewers,  with  a 
de^gnated  surveyor,  to  make  tbe  second  and 
final  view  and  report  required  by  the  statute 
as  the  basis  for  tne  final  bearing  In  such  pro- 
ceedings and  the  assessment  of  rud  property  on 
account  of  tbe  benefits  it  will  receive  from  such 
improvements,  and  where,  on  Juae  22,  1910, 
said  viewers,  having  performed  the  '  services 
required  of  Uiem,  made  and  filed  their  report 
and  the  county  commissioners  thereafter,  upon 
due  notice  and  hearing,  approved  and  confirmed 
the  same  and  made  such  assessment,  such  re- 


port and  assessment  Is  valid,  notwithstanding 
the  act  of  March  24,  1910,  which  took  effect  on 
June  IS,  1910,  provided  a  different  method  and 
manner  of  selecting  viewers  Jn  such  cases. 

(a)  Under  section  54i  art  5  (Williams,  %  144), 
of  the  state  Constitution,  the  repeal  of  a  stat^ 
ute  does  not  affect  proceedings  begun  by  virtns 
of  such  repealed  statute,  where  the  rights  to 
which  the  proceedings  relate  remain  unchanged, 
although  such  proceedings  are  in  a  matter  in- 
volving legislative  as  well  as  judicial  questions 
and  in  the  main  are  of  legislative  character. 

[Ed.  Note,— For  other  cases,  see  Drains,  Cent 
Dig.  M  16,  17;  Dec.  Dig.  «=>25;  Statutes,  Cent 
Dig.  \  371;  Dec  Dig.  «3>2T6(1).] 

8.  Drains  «=>82(1)— Assessments— Rbview. 


Under  L.  1907-08.  p.  304.  as  amended  bi 
1909,  p.  220.  as  amended  by  U  1910.  p.  V& 
(section  2979.  Rev.  L.  1010),  there  is  an  ade- 


quate remedy jit  law.  by  appeid,  from  an  assess- 
ment of  real  property  that  is  not  benefited  by 
a  proposed  drainage  improvement. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  i  87 ;  Dec.  Dig.  «=>82(l).l 

Error  from  IMstrict  Court,  Uncoln  Cood* 
ty ;  Cbas.  B.  Wilson,  Judge. 

Action  by  Mary  A.  MuUen  against  John  J. 
Gayman,  county  treasorer,  and  oQiers.  Judi^- 
ment  for  plaintUT*  and  defendants  bring  er- 
ror. Rerersed,  with  directims  to  dismiss 
petition. 

John  J.  Davis,  of  Chandler,  and  Grant 
Stanley,  of  Oklahoma  City,  for  plaintiffs  in 
error.  Erwin  &  Erwln,  of  Wellston,  for  de- 
fendant in  error. 

THACKER,  J.  The  plaintiffs  In  error  will 
be  designated  as  defendants,  and  tbe  defend- 
ant In  error  as  plaintiff,  in  accord  with  tb^ 
respective  titles  in  the  trial  court 

This  is  an  action  by  plaintiff  against  de- 
fendants to  vacate  and  set  aside  a  special 
assessment  of  $2,280,  based  upon  a  finding  of 
a  drainage  benefit,  and  to  perpetually  enjoin 
the  collection  of  the  same  against  her  south- 
west quarter  of  section  16,  In  township  14 
north,  range  2  east,  of  the  Indian  meridian, 
in  Lincoln  county,  as  a  part  of  Deep  Fork 
drainage  district  No.  1,  of  said  county,  un- 
der L.  1907-08,  pp.  295-315,  as  amended  by 
U  1909,  pp.  217-236,  as  amended  by  L.  1910, 
pp.  156-163  (sections  2959-3023.  Rev.  L.  1910), 
upon  showing  as  to  the  proceedings  had  and 
contending  as  to  other  facts  and  as  to  the  ef- 
fect of  our  statutes  that  on  August  7.  1909,  a 
sufib^ient  petition  to  the  board  of  county 
commissioners  of  said  county  for  the  organi- 
zation of  this  district  and  tbe  construction  of 
a  main  and  lateral  ditch  was  duly  filed ;  that 
on  August  12,  1909,  under  L.  1907-08,  p.  299 
(section  2964.  Rev.  L.  1910),  three  viewers 
were  duly  appointed  by  said  county  commis- 
sioners and,  with  a  designated  surveyor,  di- 
rected to  proceed  to  the  premises  along  and 
adjacent  to  the  line  of  the  proposed  drains 
and  to  report  whether  the  same  were  prac- 
ticable and  necessary,  or  of  private  or  pub- 
lic utility  and  benefit,  which  service  was  duly 
performed  and  which  report  showed  that  the 
proposed  Improvement  was  practicable  and 
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necessary  and  a  public  utility  and  benefit, 
end  was  accompanied  by  a  recommendation 
of  route,  etc.;  that  on  September  14,  1909, 
after  due  notice  by  publication  under  U 
1907-08,  p.  299  (section  2965,  Rer.  U  1910), 
the  county  commissioners  found  In  favor  of 
said  petition  for  the  said  drainage  Improre- 
ments,  and  ordered  and  directed  said  Tlewera 
and  surveyor  to  go  upon  the  lands  In  said 
drainage  district  and  establish  the  precise 
location  of  the  proposed  drainage  ditch  and 
laterals,  survey  and  level  the  established  line 
thereof,  set  a  stake  at  every  100  feet,  num- 
bering downstream,  mark  the  Intersections 
and  boundaries  of  lands,  township,  range,  and 
county  lines,  bench  marks,  and  road  and  rail- 
road crossings,  determine  the  dimensions  and 
form  of  said  drainage  Improvements,  what 
disposition  should  be  made  of  excavated 
earth,  establish  the  number  of  cubic  yards 
of  earth  or  other  substance  to  be  removed 
and  the  cost  per  cubic  yard  of  each  section 
of  100  feet,  and  for  the  whole  work,  and  to 
make  report,  profile,  and  plat  of  the  same, 
together  with  a  schedule  of  all  lots  and  lands, 
and  of  pnblic  and  corporate  roads  or  rail* 
roads,  together  with  the  names  and  resi- 
dences of  the  owners  that  will  be  benefited, 
damaged,  or  condemned  by  or  for  tlie  im- 
provement, and  the  damage  or  benefit  to  each 
tract  of  40  acres  or  less,  and  make  separate 
estimate  of  the  cost  of  location  and  construc- 
tion and  apportion  the  same  to  each  tract  In 
prc^rtlcm  to  the  benefit  or  damage  that  may 
result  to  each,  apportion  and  allot'  the  con- 
Rtruction  or  expense  of  same— of  the  namber 
of  lineal  foet  and  cubic  yards  of  said  work — 
to  each  lot  or  trad:  of  land,  road,  or  railroad 
In  proportion  to  the  estimate  of  benefits  or 
damages,  epedty  the  manner  and  time  in 
which  such  improvements  are  to  be  made  and 
completed,  the  number  of  floodgates,  water- 
ways, farm  crossings,  bridges,  and  the  dimen- 
sions thereof,  and  note  the  county  and  town- 
ship lines  and  railroad  crossings  etc.,  as  re- 
quired by  L.  1907-08,  pp.  300,  301  (section  3050, 
Comp.  L.  1909),  which  was  changed  by  the 
amendatory  act  of  March  24,  1910,  the  same 
being  U  1910,  p.  159  (section  2968,  Rev.  U 
1910),  by  Inserting  next  after  the  require- 
ment that  "if  the  commissioners  shall  find 
that  the  proposed  drain  or  Improvement  Is 
necessary  for  sanitary  or  agricultural  purpos- 
es, or  will  be  conducive  to  the  public  health 
or  a  public  utility,  they  shall  cause  to  be  enter- 
ed upon  their  record  such  finding,"  the  follow- 
ing: "And  they  shall  so  certify  to  the  Judge  of 
the  district  court  of  such  county,  and  request 
that  he  appoint  three  disinterested  freehold- 
ers from  the  regular  Jury  list  of  names  pre- 
pared for  the  district  court,  who  shall  not  be 
interested  In  the  construction  of  said  work 
and  not  of  kin  to  any  person  Interested  there- 
in ;  and  thereupon  the  Judge  of  the  district 
court  shall  immediately  cause  ten  days*  no- 
tice to  be  given  In  some  newspaper  printed 
and  ot  general  drcQlatUu  la  the  county,  of 


the  said  application  for  appointment  of  Tlew- 
ers,  and  at  the  time  stated  therein  shall 
point  three  such  disinterested  freeholders 
from  the  regular  Jury  list  of  names  of  bis 
court,  and  shall  cause  the  names  of  such 
viewers  so  appointed  to  be  certified  to  the 
board  of  county  commissioners,  and  the  said 
county  commissioners  shall  thereupon  cause 
an  order  to  be  entered  on  their  records"  au- 
thorizing and  directing  the  three  viewers  so 
appointed  and  the  county  snrveyor,  etc. :  that 
on  April  25,  1910,  the  said  viewers  and  sur- 
veyor having  neither  completed  their  work 
nor  reported  thereon,  the  Judge  of  the  dis- 
trict court  of  said  county,  acting  upon  the 
certified  request  of  the  county  commissioners, 
assuming  that  the  said  act  of  March  24, 1910, 
which  contained  a  section  declaring  the  same 
emergency  measure  to  take  effect  and  be  In 
force  from  and  after  Its  passage  and  ap- 
proval was  In  effect,  appointed  three  viewers 
and  caused  them  to  be  certified  to  the  coun- 
ty commissioners  In  accord  with  the  above- 
quoted  provisions  of  said  act  of  March  24. 
1010;  that  the  county  commissioners  thereup- 
on, on  the  same  day,  ordered  and  directed 
these  viewers,  together  with  a  surveyor,  to 
do  and  perform  the  same  services  with  which 
the  former  viewers  and  surveyor  were  charg- 
ed by  the  order  of  September  14,  1909 ;  that 
on  June  22,  lOlO,  the  first  set  of  appointed 
viewers,  with  a  surveyor,  acting  under  the 
order  of  September  14,  1909,  and  the  second 
and  last  appointed  set  of  viewers  with  a  sur- 
veyor, acting  under  the  order  of  April  % 
1910,  each  made  a  finding  and  reported  the 
same  to  the  board  of  county  commissioners  In 
identically  the  same  form  and  in  accordance 
with  the  requirements  of  these  orders;  that 
on  November  11,  1910,  after  due  notice  of 
the  bearing  under  L.  1907-OS,  p.  302  (sectloo 
2971,  Rev.  L  191(0,  the  County  commission- 
ers approved  and  confirmed  the  report  of 
both  sets  of  viewers  and  ordered  said  assess* 
ment  of  $2,280  as  a  lien  upon  plalntifTs  lands 
hereinbefore  described  under  L.  1807-08,  ppw 
308,  S09,  as  amended  by  I»  1900,  p.  22S  (sec- 
tion 2988,  Rev.  Ia  1010);  that  70  per  cent  of 
said  assessment  was  thereafter  extended  on 
the  tax  rolls  of  the  county  under  Ll  1907-08, 
p.  309  (sections  2991.  2902,  Bev.L.  1910).  and 
at  the  time  of  the  commencement  of  this  ac- 
tl<m  the  plaintiff  had  made  default  In  pay- 
ment and  the  county  treasurer  of  Lincoln 
county  was  advertising  this  tract  of  land  for 
sale  and  threatened  to  sell  the  sftme  to  pay 
the  Interest  on  said  assessment;  that  the  pe- 
tition for  the  organlzaticm  of  said  drainage 
district  No.  1  and  the  report  of  the  said  set 
of  viewers  requiring  that  such  Improvement 
be  made  Included,  but  the  reports  of  both 
sets  of  viewers  on  June  22,  1910,  did  not  in- 
clude and  wholly  omitted  provisions  for  a 
certain  lateral  ditdb  described  In  the  said  pe* 
tition  and  In  the  first  said  report  as  follows: 
"A  lateral  dltdi  shall  be  constructed  begin- 
ning at  a  point  where  the  Captain  creek  In- 
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tersects  the  Deep  Fork  ditcb  Id  the  S.  B. 
Quarter  of  section  10 — i — 2,  thence  soath- 
weaterly  through  the  N.  B.  and  S.  B.  quar- 
ters of  section  15—14 — 12,  thence  southwest- 
erly through  the  N.  E.,  N.  W..  and  S.  W. 
quarters  of  section  22 — 14 — 2" ;  that  the 
plalntifTs  lands  would  not  be  benefited  by  the 
construction  of  said  drainage  ditch  and  lat- 
erals thereto  without  the  aforesaid  Captain 
creek  lateral,  whlcb  lateral  was  again  or- 
dered on  December  16,  1912,  and  a  plat  and 
profile  for  the  same  was  filed  April  3,  1914; 
that  the  plaintiff,  erroneously  believlDg  that 
the  constmction  of  said  Captain  creek  lat- 
eral was  provided  for  in  said  viewers  re- 
ports of  June  22,  1910,  filed  no  exception  to 
the  confirmation  of  these  reports  and  as- 
sessment against  ber  said  lands  under  L. 
1007-08,  p.  301,  as  amended  by  U.  1909,  p. 
220,  as  amended  by  h.  1910  p.  102  (sectioa 
2078.  Bev.  L.  1910) ;  nor  appealed  therefrom 
as  Bnthori3»d  by  L.  1907-08,  p.  304,  as 
amended  by  L.  1009,  p.  220,  as  amended  by 
L.  1910,  p.  162  (section  2979,  Kev.  L.  1910), 
and  that  said  act  of  March  24,.1910,  includes 
a  provision  for  the  purdiase  or  sale  of  real 
estate  and  other  provisions  spedfylng  condi- 
tl<ms  and  procedure  constituting  a  part  o£ 
the  general  statutory  law  under  which  the 
lien  or  Incumbrance  provided  for  under  the 
J*  1907-OS,  pp.  308.  300,  as  amended  by  I* 

1909.  p.  225  (section  2968,  Bev.  U.  1910),  may 
be  fixed  against  real  property,  so  that  the  said 
act  of  March  24,  1910,  by  reason  of  the  con- 
stitutional kthibltltm  against  allowing  such 
measures  to  take  effect  until  90  days  after 
the  adjournment  of  the  session  of  the  Xiegis- 
Inture  at  which  they  are  passed  (section  58, 
art  5.  WllUams.  fi  147a,  of  the  state  Consti- 
tution), notwithstanding  this  act  Is  therein 
declared  to  be  an  emergency  measure  an4  to 
be  in  effect  from  and  after  its  passage  and 
approval,  did  not  take  effect  until  June  18, 
1010  (see  Riley  v.  Carico,  27  Okl.  33, 110  Pac. 
738 ;  Norris  et  aL  v.  Cross,  25  Okl.  287,  105 
Pac.  1000 ;  In  re  Initiative  State  Question  No. 
10.  26  Okl.  654,  110  Pac.  647),  and  so  that, 
this  act  having  gone  into  effect  on  June  18, 

1910,  the  viewer's  reports,  of  June  22,  1910, 
were  made  after  the  first  set  of  viewers  had 
lost  all  authority  to  act  by  the  change  In  the 
law  nnder  which  viewers  must  be  appointed, 
the  second  set  of  viewers  being  without  au- 
thority because  appointed  under  an  act  that 
had  not  at  the  time  they  ^ere  appointed  gone 
into  effect  The  Judgment  below  was  for  the 
plaintiff,  and  the  defendants  bring  the  case 
here  for  review. 

There  was  and  is  no  controversy  except 
as  to  the  law,  unless  In  respect  to  whether 
said  lands  would  be  benefited  without  the 
Captain  cre^  lateral.  The  Judgment  below 
rests  upon  the  proposlttona:  (1)  Tbat  the 
report  of  each  of  the  two  sets  of  vfewOTS  on 
Jane  22,  1910,  and  the  action  of  the  cmmty 
oommlsidoners  thereon,  on  November  11, 
1810,  confirming  the  same  and  wsgessliig 


plaintifTs  real  property,  was  absolutely  void 
for  want  of  legal  authority  In  either  set  of 
viewers  to  act  as  such  at  the  time  of  their 
said  reports ;  and  (2)  that  a  provision  for  the 
Captain  creek  lateral,  upon  which  said  real 
property  was  dependent  for  any  benefit  what- 
ever, having  been  omitted  from  the  report 
of  each  set  of  viewers,  the  county  commis- 
sioners had  no  Jurisdiction  to  assess  plain- 
tiff's lands,  and  such  assessment  is  abso- 
lutely void.  And,  attacking  the  basis  of  the 
Judgment  at  both  of  these  points,  the  defend- 
ants seek  a  reversal  upon  the  propositions: 
(1)  That  the  act  of  March  24,  1910.  conteinlng 
no  direct  or  specific  provision  for  an  incum- 
brance of  real  property  and,  being  amenda- 
tory of  the  prior  statutes  only  In  respect  to 
the  procedure  for  organizing  drainage  dis- 
tricts in  two  or  more  counties  and  the  bond 
for  costs  and  expenses  required  In  proceed- 
ings to  organize  drainage  districts  and  the' 
method  and  manner  of  selecting  viewers,  and 
authorizing  appeals  without  bond  in  cases 
where  the  question  of  damages  is  Involved, 
is  not  within  the  inhibition  ot  section  68, 
art.  5  (Williams,- 1  147a>,  of  the  state  Con- 
stltation,  but  is  subject  to  its  emergency 
clause  and  took  effect  on  said  date  of  its 
approval;  (2)  that  under  section  54,  art  10 
(Williams.  S  144),  of  the  sUte  Constitution, 
the  proceedings  begun  by  the  first  set  of 
viewers  were  not  affected  by  the  provision 
In  the  act  (rf  UarCh  24.  1910,  for  a  different 
mode  and  manner  of  selectizv  viewers;  and 
(S)  that,  upon  the  authority  of  Daris  v. 
Board  of  Count?  (^tmmlsstoners,  45  Okl.  284, 
137  Pac.  114,  the  plaintiff  had  an  adequate 
remedy  at  law ;  but  the  question  as  to  wheth- 
er he  had  an  adequate  remedy  by  mandamus 
to  compel  the  provision  for  the  Captain 
creek  lateral  Is  not  presented  in  their  argu- 
ment 

[1]  The  act  of  March  24, 1910,  is  merely  in- 
cidentally declaratory  of  all  those  portions 
of  the  prior  statutes  which  are  repeated  with- 
out change  in  connection  with  the  new  and 
amendatory  portions  of  this  act  uid  is  not 
a  repeal  and  re-enactment  of  such  repeated 
portions  (1  Sutherland  on  Statutory  Construc- 
tion, 441;  Ely  V.  Holton,  15  N.  Y.  598 ;  Small 
V.  Lutz,  41  Or.  570,  87  Pac.  421,  69  Pac.  825 ; 
Hellman  v.  Shoulters,  114  Cal.  136,  44  Pac. 
915,  45  Pac.  1068;  Gordon  v.  People,  44  Mich. 
485,  7  N.  W.  69;  People  v.  Supervisors,  67 
N.  T.  109,  23  Am.  Bep.  94 :  McLaughlin  v. 
Newark,  57  N.  J.  Law,  298,  30  Atl.  543: 
State  V.  Andrews,  20  Tex.  230;  Central  Pa- 
cific B.  B.  Co.  V.  Shackelford,  63  Cal.  265; 
Swamp  Land  Drainage  District  v.  Glide,  112 
Cal.  85,  44  451),  and  the  new  end  amend- 
atory portions  of  this  act  neither  provide 
directly  or  specifically  for  a  lien  (Crow  t. 
Lln4,  167  Mo.  228,  66  S.  W.  1062,  67  S.  W. 
572),  nor  otherwise  provide  for  a  lien  upon 
any  baste  &icts  which  would  not  authorize  the 
same  under  the  prior  law,  nor  relate,  except 
remotely  as  hereinbefore  shown,  to  the  crea- 
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tloD  of  a  lien.  But,  although  It  appears  that 
the  act  of  March  24,  1910,  does  not  provide 
for  an  Incumbrance  on  real  property  so  as 
to  fall  in  this  respect  withlu  the  constitu- 
tional Inhibition  against  allowing  Immediate 
effect  to  such  acts  of  the  Legislature  upon  a 
declaration  of  an  emergency  (section  58,  art 
S,  Williams,  S  147a,  of  the  state  Constitution), 
tills  act  at  pages  160,  161,  does  contain  the 
following  provisions,  which  appear  to  bring 
It  within  the  Inhibition  of  that  section  of  the 
Constitution  In  that  it  contains  a  provision 
for  the  purchase  and  sale  of  real  estate: 

"If  the  commissioners  Bholl,  upon  petition  of 
50  per  cent,  of  the  resident  landowners  or  the 
owners  of  50  per  cent,  of  the  total  acreage  of 
the  land  embraced  in  sucb  district,  at  any  time 
before  the  completioQ  of  such  drain  or  other 
improvemeDt,  find  that  the  location  or  specifica- 
tion of  any  sucb  drain  or  improvement  should 
be  changed,  they  may,  by  an  order  of  record, 
change  such  location  and  dimensions,  and  may 
acquire  the  right  of  way  for  any  such  drain 
or  improvement  by  gift  grant,  purchase  or  con- 
demnation proceedings." 

It  thus  appears  that  the  act  of  March  24, 
1910,  did  not  go  into  effect  until  June  18, 
1910,  90  days  after  its  passage  and  approval 
(Riley  v.  Carcio,  27  OkL  33,  UO  Pac.  738), 
and  that  the  selection  of  viewers  by  the  dis- 
trict Judge,  on  April  26,  1910.  and  their  re- 
port to  the  county  c<Hnmlssioners,  on  June  22, 
1910,  was  without  authority  of  law  and  void. 
This  brings  us  to  the  question  as  to  whether 
the  proceedings  by  the  set  of  viewers  appoint- 
ed on  August  12,  1009,  and  directed  on  Sep- 
tember 14, 1909,  by  the  county  commissioners 
to  perform  the  services  and  make  the  report 
I>erformed  and  made  by  them  on  June  22, 
1910,  was  affected  and  rendered  void  by  the 
act  of  March  24, 1010,  which,  as  stated,  took 
effect  on  June  ISth,  of  that  year. 

[2]  Section  54,  art.  10  (Williams,  S  144),  of 
the  state  Constitution  reads: 

"The  repeal  of  a  statute  shall  not  revivs  a 
statute  previously  repealed  by  such  statute,  nor 
shall  such  repeal  affect  any  accrued  right,  or 
penalty  incurred,  or  proceedings  begun  by  vir- 
tue of  such  repealed  statute." 

In  the  case  of  Gordon  v.  State  of  Kansas, 
4  Kan.  (4S9)  421,  It  was  held  that  a  statutory 
provision  (Comp.  L.  Kan.  838)  that  "the  re- 
peal of  a  statute  does  not  *  •  *  affect 
any  •  •  •  proceeding  commenced  under  or 
by  virtue  of  the  statute  repealed"  Is,  because 
of  the  technical  meaning  of  the  word  "pro- 
ceeding," confined  to  Judicial  matters;  that 
is,  to  proceedings  in  the  prosecution  or  de- 
fense of  on  action,  so  that  proceedings  com- 
menced under  an  act  of  1863,  as  amended  by 
an  act  of  1865,  were  put  to  an  end  by  the  re- 
peal of  these  statutes  by  an  act  of  1867,  which 
provided  a  different  procedure  and  contained 
no  saving  clause;  but  In  Cincinnati  et  al.  v. 
Davis  et  al.,  58  Ohio  St  225,  SO  N.  E.  018. 
it  was  held: 

"Where  a  resolution,  declaring  the  necessity 
of  the  improvement  of  an  alle:^,  u  made  by  the 

J}roper  board  of  a  clt7,  at  the  time  the  resolution 
B  adopted,  the  subsequent  amendment  of  the 
law,  whereby  the  making  of  such  improrements 


as  to  alleys  of  a  certain  width  is  conferred  on 

another  board,  does  not  work  a  discontinuance 
of  the  pending  proceeding,  though  it  be  of  sudi 
an  alley;  and  the  improvements  should  be  pros- 
ecuted to  completion  by  the  board  that  adopted 
the  resolution,  unless  otherwise  expressly  pro- 
vided in  the  amendment" 

The  Ohio  Statute  (section  79.  Ohio  Rev. 
Stat.)  that  is  construed  and  applied  In  that 
case  is  substantially  the  same  as  the  aforesaid 
Kansas  statute  and  as  our  constitutional  pro- 
vision in  the  respect  under  consideration,  and 
reads  as  follows: 

"Whenever  a  statute  is  repealed  or  amended, 
such  repeal  or  amendment  shall  in  no  manner 
affect  ijending  actions,  prosecutions,  or  proceed- 
ings, civil  or  criminal,  and  when  the  repeal  or 
amendment  relates  to  the  remedy,  it  shall  not 
affect  pending  actions,  prosecutions,  or  proceed- 
ings, unless  so  expressed;  nor  shall  any  rei>eal 
or  amendment  affect  causes  of  such  actioD, 
prosecution,  or  proceeding,  existing  at  the  time 
of  such  amendment  or  repeal,  unless  otherwise 
expressly  provided  in  the  amending  or  repealing 
act" 

And  In  City  of  Toledo  Marlow.  28  Ohio 
Cir.  Ct.  R.  298,  It  was  held  that  the  aeveral 
statutory  steps  required  for  the  improTement 
of  a  street  by  pavement  or  sewer  constituted 
a  "proceeding,"  within  the  meaning  of  the 
Ohio  Rev.  Stats.  {  79,  quoted  above. 

In  Bowman  v.  CockrUl,  6  Ean.  (311)  190, 
where  it  was  contended  by  the  plaintiff  that 
a  "tax  deed  was  not  prima  fade  evidence  of 
anything  prior  to  its  own  execution,  becanae 
he  claims  that  the  laws  under  which  the  deed 
was  executed  have  been  repealed  without 
any  saving  clause,  and  because  none  of  the 
subsequent  laws  making  tax  deeds  prima 
facie  .evidence  of  ail  proceedings  antecedent 
to  the  execution  of  such  deeds  have  any  retro- 
spective operation,"  the  court  said: 

"Section  113  of  this  new  act  contains  a  saving 
clause  which  reads  as  follows:  'All  proceedings, 
titles,  etc.,  not  completed  at  the  time  of  uie 
tak!hg  effect  of  this  act  shall  be  carried  to  final 
determination  and  execution  according  to  the 
laws  in  force  under  which  they  ori^nated.*  The 
case  of  Gordon  v.  State  ex  rel,  4  Kan.  4^,  re- 
ferred to  by  the  plaintiff  below,  haa  no  applica- 
tion in  this  case.  The  word  'proceedings'  in  the 
statute  referred  to  In  that  case  (Comp.  L.  838) 
may  mean  judicial  proceedings;  but  the  word 
'proceedings'  in  said  saving  clause  undoubtedly 
means  tax  proceedings,  the  same  as  it  does  in 
that  clause  of  section  10  of  chapter  198,  Comp. 
U  878,  which  reads  as  follows:  'Such  deed  dtdy 
witnessed  and  acknowledged  shall  be  prima  facie 
evidence  of  the  regularity  of  such  proceedings, 
from  the  valuation  of  the  land  by  the  assessor 
inclusive,  up  to  the  execution  of  the  deed.' " 

And  In  State  v.  C^ty  of  Topeka,  68  Kan. 
177.  74  Pac  647.  it  was  held  that  the  word 
"proceeding"  did  not  refer  to  Judicial  pro- 
ceedings In  Laws  1903,  p.  243,  c.  122,  fi  200. 
concerning  cities  of  the  first  class,  which 
reads  as  follows: 

"The  passage  of  this  act  shall  In  no  way  affect 
any  Iwnd  heretofore  issued,  contract  entered 
into  for  any  public  building,  pavement  or  sewer, 
tax  or  special  assessment  levied,  action  now 
pending,  or  proceeding  of  any  kind  commenced 
and  not  completed,  by  or  on  behalf  of  any  city." 

Id  that  case  It  was  said: 
"It  is  urged  that  the  word  'proceeding*  has 
been  Judicially  Interpreted  by  this  court  to  ap^ 
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only  to  judicial  proccwlings.  Gordon  t.  State 
ex  tel.,  4  KaD.  489.  This  intierpretation  was  giv' 
en  to  the  expression  as  used  in  section  7342, 
General  Statutes  of  1901.  It  was  not,  however, 
determined  that  the  term  could  not  bt  used  to 
■pplj  to  other  proceedings.  •  •  •  ITie  act 
does  not  treat  of  judicial  proceedlnfca,  but  of 
the  organization,  powers  and  duties  of  cities  of 
the  first  class,  and  particularly  of  issuine  bonds 
and  the  erection  of  public  improvements,  and 
it  was  to  protect  proceedings  of  this  character 
commenced  under  previously  existing  laws  that 
the  saving  clause  was  enacted." 

In  Prentis  t.  Atl.  Coast  Line  Co..  211  TT. 
S.  210.  29  Sup.  Ct  67.  5S  U  Ed.  ISO.  it  was 
Bald: 

"Proceedings  legUdative  in  nature  are  not  pro- 
ceedings in  a  court  within  the  meaning  of  Kev. 
Statutes,  §  720,  no  matter  what  may  be  the  gen- 
eral or  dominant  character  of  the  body  in  which 
they  may  talie  place.  •  •  •  That  question 
depends  not  upon  the  diaracter  of  the  body,  but 
upon  the  character  of  the  proceedings." 

In  Hale  v.  Henkel,  201  TT.  S.  43,  26  Sup. 
Ct  370,  50  L.  Ed.  662,  It  was  held  that  the 
word  "proceedings"  Is  not  a  technical  one 
and  Is  aptly  used  by  the*  courts  to  designate 
an  inquiry  before  a  grand  jury.  These  cas- 
es, excepting  the  first-cited  case  trom  Kansas 
and  the  Ohio  cases,  merely  illustrate  the  vor 
riety  of  uses  made  of  the  term  "proceeding"* 
In  nonjudicial  as  well  as  Judicial  matters, 
and  indicate  that  it  often  has  a  less  technical 
snd  less  restricted  meaning  than  might  be 
thought  from  a  reading  of  that  Kansas  case 
alone. 

In  Black's  Law  Dictionary  the  word  '•pro- 
ceeding" Is  defined  as  follows: 

"In  a  general  sense,  the  form  and  manner  of 
conducting  judicial  business  before  a  court  or 
judicial  officer ;  reffular  and  orderly  progress  in 
form  of  law,"  etc.   Tlie  Italldzation  is  ours. 

And,  although  the  question  does  not  appear 
to  have  been  heretofore  discussed  by  this 
court,  In  the  case  of  Harlow  v.  Board  of 
Commissioners  of  Payne  County,  33  Okl.  356, 
125  Pac.  449,  this  court  held  that  a  proceeding 
to  construct  a  bridge  nearer  than  six  miles 
to  another  bridge  In  contravention  of  the  act 
of  March  11,  1903  (L.  1903,  p.  246),  as  amend- 
ed by  the  act  of  March  10,  1905  (L.  1005,  p. 
354,  being  section  7885,  Comp.  L.  1909),  in  re- 
spect to  the  distance  between  bridges,  being 
without  authority  and  subject  to  be  enjoin- 
ed, was  not  legalized  nor  affected  by  the  act 
of  February  17,  1911  (L.  1911,  p.  41),  repeal- 
ing the  provision  of  prior  laws  so  contraven- 
ed because  of  this  provision  of  our  Constitu- 
tion. In  that  case  a  temporary  Injunction 
was  granted  to  prevent  the  county  commis- 
sioners from  entering  into  and  carrying  out  a 
contract  of  construction  of  a  certain  bridge 
over  a  river  within  six  miles  of  another 
bridge  upon  the  erroneous  view  that  such 
bridges  were  farther  apart;  and  from  an  or- 
der dissolving  that  Injunction,  before  the  act 
of  February  17,  1911,  this  case  was  brought 
to  this  court  for  review,  where  it  was  re- 
versed  upon  the  grounds  that  the  distance 
between  the  bridges  was  less  than  six  miles 
and  the  proposed  bridge  was  within  the  Inhi- 


bition of  the  prior  statute,  with  the  statement 
In  the  body  of  the  opinion  that  the  proceed- 
ing was  not  affected  by  the  act  of  February 
17,  1911,  repealing  the  inhibition  because  of 
the  provision  of  the  Constiti^on  now  under 
consideration. 

However,  we  deem  it  unnecessary  to  decide 
and  do  not  decide  whether  the  term  "pro- 
ceeding," as  used  In  this  section  of  our  Con- 
stitution, Includes  any  purely  legislative  or 
purely  executive,  as  well  as  judicial  and 
quasi  Judicial  proceedings  as  the  proceedings 
to  assess  and  fix  a  lien  against  real  property 
on  account  of  drainage  benefits  Involve  both 
legislative  and  Judicial  questions  (9  R.  C,  L 
623),  although  the  propriety,  wisdom,  and 
public  necessity  of  drainage  rests  exclusively 
with  the  Legislature  (9  R.  C.  L  623,  624),  and 
all  the  proceedings  thereunder  may  bare  a 
legislative  character  (9  R.  C.  L.  641). 
In  11  Mod.  Am.  L.  446,  It  U  said : 
"The  hearing  may  be  before  the  board  which 
made  the  original  assessment,  or  bofore  an- 
other board  which  while  acting  judicially  in  this 
instance  is  not  a  court  and  is  composed  of  ex- 
ecutive officers." 

See  Hlbben  t.  Smith.  Idl  U.  S.  310,  24  Sap. 
Ot  8S,  48  I*  Ed.  195. 

We  think  this  change  in  the  method  and 
manner  of  selecting  viewers,  being  in  a  mere 
matter  of  procedure  and  not  in  any  matter  of 
rl^ts,  does  not  affect  the  proceedings  begun 
by  virtue  of  the  repealed  statute  in  this  re- 
spect, and  that  the  report  of  the  viewers  ap- 
pointed and  actii^  under  the  old  statute  on 
the  fourth  day  after  the  new  statute  went  in- 
to effect  .was  as  valid  as  it  there  had  been 
no  (diange  in  the  former  statute. 

[3]  As  to  the  proposition  that  the  proposed 
drainage  Improvement,  without  the  Captain 
creek  lateral  at  the  time  of  the  assessment. 
Included  no  benefit  to  the  plaintiff's  lands, 
we  think  she  had  an  adequate  remedy  at  law 
by  appeal,  If  not  by  mandamus,  although  the 
statute  authorizing  ai^teals  (L.  1907-08,  p. 
304,  as  amended  by  L.  1900,  p.  220,  as  amend- 
ed by  U  1910,  p.  162,  the  same  being  section 
2979,  Rev.  L.  1910)  seems  to  assume  at  least 
nominal  benefits  to  the  appellant's  property 
and  in  tenns  authorl2e  an  appeal  only  for 
the  purpose  of  determining  "whether  the 
property  for  which  an  appeal  is  prayed  has 
been  assessed  more  than  It  will  be  benefited, 
or  more  than  Its  proportionate  share  of  the 
cost  of  the  Improvements." 

In  North  Canadian  Elver  Drainage  DIs.  No. 
3  of  Oklahoma  County  v.  Fleenor.  158  Pac. 
902,  although  the  precise  question  as  to 
whether  this  statute  empowers  the  district 
court  to  relieve  an  appellant  from  all  dam- 
ages whatever  is  not  discussed,  a  Judgment 
of  such  court  granting  such  complete  relief 
was  affirmed  against  an  assessment  made,  by 
the  county  commissioners  with  the  statement 
that: 

"As  there  is  evidence  reasonably  tending  to 
support  the  findings  of  the  court  that  the  ditch 
was  of  no  benefit  to  plaintlfTs  land,  we  will  not 
disturb  the  judcment.** 
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Aside  from  the  questions  as  to  whether  the 
plaintiff  bad  an  adequate  remedy  by  manda- 
mus and  as  to  whether  the  subsequent  proTl- 
sloQ  for  the  Captain  creek  lateral  makes  this 
a  moot  question,  which  we  do  not  determine, 
It  apiiears  to  as  that  the  plaintiff  was  not 
entitled  to  the  relief  granted  her  la  the  trial 
court 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  Instructions  to  dismiss  plain- 
tiff's petition. 

TURNER,  SHARP,  and  HARDY,  JJ^  con- 
cur.   KANB,  C.  J.,  not  participating. 

(U  ou.  493}  " 

GATMAN,  County  Treasurer,  et  aL  T.  POW- 
ELL.   (No.  7501.) 

(Snpreme  Court  of  Oklahoma.   Oct.  10,  1916.) 

fSyllabiu  bv  (A«  Court.) 

Spzctai.  Assessments. 

Same  as  syllabus  in  case  of  John  J.  Gayman, 
County  Treasurer,  R.  P.  Roope,  County  Clerk, 
and  C.  F.  Buzzi,  Sheriff,  Plaintiffs  in  KTror,  v. 
Mary  A.  Mullen,  Defendant  in  Error,  No.  7590 
in  this  court,  and  decided  at  this  time. 

Error  from  District  Court,  Lincoln  County; 
Chas.  B.  Wilson,  Jr.,  Judge. 

Action  by  P.  M.  Powell  against  John  J. 
Gayman,  County  Treasurer,  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.  Reversed  and  remanded,  with  in- 
structions to  dismiss  petition. 

John  J.  Davis,  .of  Chandler,  and  Grtint 
Stanley,  of  Oklahoma  City,  for  plaintiffs  In 
error.  Erwin  &  Erwln,  of  Wellston,  for  de- 
fendant in  error. 

THACKER,  J.  The  plaintiffs  In  error 
will  be  designated  as  defendants,  and  the 
defendant  In  error  as  plaintiff,  in  accord  with 
their  respective  titles  In  the  tiial  court. 

This  is  an  action  by  pUiintlfl  against  de- 
fendants to  vacate  and  set  aside  a  special 
assessment  of  $800,  based  upon  a  finding  of  a 
drainage  beneBt,  and  to  perpetually  enjoin 
the  oiAlection  of  the  same  against^  his  north- 
west quarter  (%)  of  the  southw^t  quarter 
(14)  of  section  twenty-two  (22),  in  township 
fourteen  (14)  north,  of  range  two  (2)  east  of 
the  Indian  meridian,  in  Lincoln  county,  as  a 
part  of  dralnscge  district  No.  1,  of  said 
county.  From  a  Judgment  in  favor  of  the 
plaintiff,  the  defendants  bring  the  case  here 
for  review. 

Except  as  to  the  real  property  affected  and 
the  owner  of  the  same  this  case  la  practically 
identical  in  the  facts  thereof  and  precisely 
identical  In  the  questions  presented  for  de- 
cision with  the  case  of  John  J.  Gayman, 
County  Treasurer,  R.  P.  Roope,  County  Clerk, 
and  C.  F.  Bnzzi,  Sheriff,  Plaintiffs  In  Error, 
v.  Mary  A.  Mullen,  Defendant  In  Error,  161 
Pac.  1051,  No.  7590  In  this  court  and  decided 
at  this  time.   The  opinion  and  STllabus  to 


the  last-mentioned  case  b  ad<^ted  as  tlK 
oplnicoi  and  syllal^  In  this  case. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  dismiss  plain- 
tiff's petition. 

TURNER,  SHARP,  and  HARDT.  JJ.. 
concor.   KANB,  C.  J.,  not  partieipatlng. 


(»  ou.  4M) 

GATMAN,  County  Treasurer,  et  aL  t. 
THOMPSON.    (No.  7692.) 

(Supreme  Court  of  Oklahoma.    Oct.  10,  191(1) 

(SuUabM  by  tA«  Court,) 

Special  Assebsuents. 

Same  as  syllabus  in  case  of  John  J.  Gaynu, 
County  Treasurer,  R.  P.  Roope,  County  Clerk, 
and  G.  F.  Buzz!,  Sheriff,  Plaintiffs  in  Error,  t. 
Mary  A.  HuUen,  Defendant  in  Error,  No.  7590 
iu  this  court,  and  decided  at  this  time. 

Error  from  District  Court,  Uncoln  Coantr; 
Chas.  B.  Wilson,  Jr.,  Judge. 

Action  by  O.  L.  Thompson  against  John  J. 
Qayman,  C^ounty  Treasnrer,  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.  Reveled  and  remanded,  with  Instruo- 
tions  to  dismiss  petition. 

John  J.  Davis,  of  Chandler,  and  Grant 
Stanley,  of  Oklahoma  City,  for  plaintiffs  In 
error.  Er\\-ln  &  Erwln,  of  Wellston,  for  de> 
fendant  in  error. 

THACKER,  J.  The  plaintiffs  In  error  wDl 
be  designated  as  defendants,  and  the  defend- 
ant In  error  as  plaintiff,  in  accord  with  tbeir 
respective  titles  In  the  trial  court. 

This  Is  an  action  by  plaintiff  against  de- 
fendants to  vacate  and  set  aside  a  ef>ecial 
assessment  of  $400,  based  upon  a  finding  ol 
a  drainage  benefit,  and  to  [lerpetuaUy  en- 
join the  collection  of  the  same  against  Ms 
northeast  quarter  (>'4)  of  the  southeast  quar- 
ter OA)  of  section  twenty-one  (21),  In  town- 
ship fourteen  (14)  north,  of  range  two  (Z)  east 
of  the  Indian  meridian  In  Uncoln  comity, 
Okl.,  as  a  part  of  drainage  district  Na  1,  of 
said  county.  From  a  Judgment  in  favor  at 
the  plaintiff,  the  defendants  bring  the  case 
here  for  review. 

Except  as  to  the  real  property  affected  and 
the  o^^■ner  of  the  same  this  case  Is  practically 
Identical  In  the  facts  thereof  and  precisely 
identical  In  the  questions  presented  for  de- 
cision with  the  case  of  John  J.  Gayman, 
County  Treasurer,  R.  P.  Roope,  County 
Clerk,  C.  F.  Buzzi,  Sheriff,  Plaintiffs  In  Error, 
T.  Mary  A.  Mullen,  Defendant  In  Error,  161 
Pac.  1061,  No.  7590  In  this  court  and  dedded 
at  this  time.  The  opinion  and  syllabus  In  the 
Inst-mentloned  case  is  adopted  as  the  opinion 
and  syllabus  in  this  case. 

The  Judgment  is  reversed  and  the  caose 
remanded,  with  Instructions  to  rttmiiM  plain- 
tiff's petition. 

TURNER.  SHARP,  and  HARDZ,  JJ.,  coa- 
cor.  KANE,  a     not  parttdpatlnfr 
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OATMAM^  Coanty  Treasurer,  et  aL 

WEATHERS  et  aL   (No.  7593.) 

(Sopreme  Oourt  of  Oklahoma.    Oct  XO,  1916.) 
(Sytlabu*  iy  ih«  Court.) 

SPICIAL  ASSESSMENta. 

Same  as  eyUabua  in  case  of  Jobo  J.  Gay- 
man,  County  Treasurer,  H.  P.  Roope,  County 
Cflerk,  and  O.  F.  Buzzi,  Sheriff,  PlaiotifEs  in 
Error,  Mary  A.  Mullen,  Defendant  in  Er- 
ror, 161  Pac.  1051,  No.  7500  in  thla  court,  and 
decided  et  this  time. 

Error  from  District  Oourt,  Lincoln  County ; 
Cniaa.  B.  Wilson,  Jr.,  Judge. 

Action  by  J.  O.  Weathers  and  another 
asalnst  John  J.  Qayman,  County  Treasurer, 
and  others.  Jndgmait  for  plalntlffa,  and  de- 
fendants bring  errtor.  Beversed  and  remand- 
ed, with  instructions  to  dismiss  petition. 

John  J.  DsTls,  of  Chandler,  and  Grant 
Stanley,  of  Oklahoma  City,  for  plaintlSs  In 
error.  Erwln  &  Brwln,  of  Wellston,  for  de- 
fendants in  error. 

THACKER.  J.  The  plaintiffs  In  error  will 
be  designated  as  defendants,  and  the  defend- 
ants in  error  as  plaintiffs,  in  accord  with 
their  respective  titles  In  the  trial  court 

This  Irf  an  action  by  plaintiffs  against  de- 
fendants to  vacate  and  set  aside  a  special 
assessment  of  ?440,  based  upon  a  finding  of 
a  drainage  benefit,  and  to  perpetually  en- 
Join  the  collection  of  the  same  against  their 
northwest  quarter  (%)  of  the  northwest 
Quarter  {Yt)  of  section  twenty-three  (23),  in 
township  fourteen  (14)  north,  of  range  two 
east  of  the  Indian  meridian,  in  Lincoln 
county,  as  a  part  of  drainage  district  No.  1, 
of  said  county.  From  a  Judgment  in  favor 
of  the  plaintiffs,  the  defendants  bring  the 
case  here  for  review. 

Except  as  to  the  real  property  affected  and 
the  owner  of  the  same  this  case  Is  practically 
Identical  in  the  facts  thereof  and  precisely 
Identical  In  the  questions  presented  for  de- 
cision with  the  case  of  John  J.  Oayman, 
County  Treasurer,  R.  P.  Roope,  County 
Olerk,  and  C.  F.  Buzzl.  Sheriff,  Plaintiffs  In 
Error,  v.  Mary  A.  Mullen,  Defendant  in 
Error,  161  Pat  1051,  No.  7590  in  this  court 
and  decided  at  this  time.   The  <^inlon  and 


syllabus  In  the  lasb-mentioDed  case  is  adopt-  i 
ed  as  the  opinion  and  syllabus  in  this  case. 

The  Judgoient  Is  reversed,  and  the  cause 
remanded,  wiOi  instractions  to  dismiss  plain- 
tiff's petition. 

TURNER,  SHARP,  and  IIARDT,  JJ.,  con- 
cnr.  KANB,  O.  J.,  not  partidpatinff. 

""""  (63  Okl.  4T) 

PECK  T.  HUGHET  et  aL   (No.  5896.) 
(Supreme  Court  of  Oklahoma.  -Dec.  19, 1916.) 

(8i/Uabus  by  the  Court.) 
Appeal  and  Ebbob  ^=>773(5)— Bbiefs— Rs- 

VEBSAX  FOB  FaILUBK  TO  FlL£. 

Where  plaintiff  in  error  has  served  and  filed 
bis  brief  in  compliance  with  the  rules  of  this 
court,  and  defendant  in  error  baa  neither  filed 
a  brief  nor  offered  any  excuse  for  bis  failure 
to  do  SO,  and  where  the  bri^  filed  appears  rea- 
sonably to  sustain  the  assignments  <a  error,  the 
Supreme  Court  may  reverse  the  case  in  accord- 
ance with  the  prayer  of  the  petition. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^or,^Cent  Dig.  iS  3X04,  8110:  Dec.  Dig. 

Error  from  District  Court,  Al&lfa  County ; 
James  B.  Gullison,  Judge. 

Action  between  Willis  H.  Peck  and  D.  A. 
Hughey  and  another.  There  was  a  Judg- 
ment for  the  latter,  and  the  former  brings 
error.   Reversed  and  remanded. 

Titus  &  Carpenter,  of  Cherokee,  for  plain- 
tiff in  error.  Beeman  &  Klrkendall,  of  Cher- 
okee, for  defendants  in  error. 

HARDY,  J.  Plaintiff  In  error  filed  his 
brief  herein  February  11,  1916,  and  duly 
served  same  upon  defendant  in  error,  since 
which  time  defendant  in  error  has  neither 
filed  a  brief  nor  offered  an  excuse  for  such 
failure ;  and  under  the  repeated  decisions  of 
this  court,  we  are  not  required  to  search  the 
record  to  find  some  theory  upon  which  the 
Judgment  of  the  court  below  may  be  sustain- 
ed, but  may,  where  plaintiff  in  error's  brief 
appears  reasonably  to  sustain  the  assign- 
ments of  error,  reverse  the  case  In  accord' 
ance  with  the  prayer  of  the  petition. 

It  appearing  that  the  assignments  of  er- 
ror relied  upon  are  reasonably  sustained  by 
the  brief  filed,  the  Jodgment  Is  reversed,  and 
the  caose  remanded.  All  the  Justices  con- 
cur. 
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(62  Okl.  17) 

MISSOURI.  K.  &  T.  BY.  00.  T.  LYNN. 

(No.  7682.) 

(Supreme  Court  of  Oklahoma.    Dec.  C,  1916.) 

(BiiUahut  by  ihe  Court.) 

1.  Gahbikbs  ®=>313  —  Cabbiaqb  of  Passek- 
GBBS— Actio  its— Pabties. 

W.  made  an  interstate  shipment  of  lire  stock 
b;  defendant's  line  of  railway,  aa  a  common  car- 
rier, with  Lb  aa  caretaker  of  said  stock,  under  a 
written  contract  br  the  provisions  of  which  W. 
agreed  to  indemnify  and  bold  harmless  the  said 
carrier  for  any  damages  it  might  be  required  to 
pay  to  any  person  accompanying  said  live  stock. 
L.,  while  acting  as  caretaker,  sustained  injury, 
and  sued  the  carrier  for  damages.  Held,  that 
W.  is  not  a  necessary  party  to  the  action,  and 
that  it  was  not  error  for  the  court  to  deny  the 
modon  of  defendant  to  make  W.  a  party. 

[Ed.  Mote.— For  other  cases,  see  Carriers, 
Dec.  Dig.  ^=>31S.] 

2.  Cabbiebs  4^242— Cabbiagb  or  'Tassen- 

0EB8"— Who  ABE. 
A  person  riding  in  the  caboose  of  a  freight 
train  as  a  caretaker  of  live  stock  carried  in  such 
train  is  a  "passenger,"  and  it  is  the  duty  of 
the  defendant  railroad  company  to  exercise  to- 
ward him  the  highest  reasonable  and  practicable 
skill,  care,  and  ailigence. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
CenL  Dig.  {  980;  Dec.  Dig.  'S='242. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Passenger.] 

8.  Cabbiebs  ^=>298(2)— Cabbiaqb  or  Passen- 
OBBB— Risk  Assumed. 
A  passenger  on  a  freight  train  assumes  the 
ordinary  risks  of  injury  from  jerks,  jars,  and 
jolts  incident  to  the  movement  of  such  trains, 
and,  in  order  to  warrant  a  recovery  for  an  in- 
jury sustained  from  a  jolt  or  jar,  must  show 
that  such  jolt  or  jar  was  unusual,  extraordinary, 
or  nnaecessary. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  U  11^.  1205,  1206;  Dec;  Dig.  ^ 
293(2).] 

4.  Cabbiebs  ®=»307(4,  6)— Cabbiaqb  or  Pas- 
8ENGKES— Notice  of  Injubt. 
Where  an  action  is  brought  to  recover  dam- 
ages for  personal  injury  sustained  by  a  care- 
taker of  an  interstate  shipment  of  live  stock 
under  a  written  contract  containing  the  provi- 
sion that  as  a  condition  precedent  to  recovery 
of  damages  for  personal  injuries  sustained  by 
such  caretaker,  notice  in  writing  of  the  claim 
for  damages  on  account  of  such  injury  mmt  be 
given  the  carrier  within  30  days  of  the  date  of 
the  injury;  such  provision  being  reasonable  and 
valid,  the  failure  to  give  such  notice  is  a  com- 
plete bar  to  such  action. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig,  Sg  1255,  1257-1259,  1491;  Dec.  Dig. 
«=»307(4,  ^.] 

6.  Cabbiebs  <S=:332(2)— Cabriagb  of  Passen- 
GER&— Waiver  of  Conditions. 
The  provision  of  said  contract  requiring  no- 
tice is  a  condition  precedent  to  the  maintenance 
of  such  action,  and  must  be  substantially  com- 
plied with  by  such  caretalier  before  he  can 
maintain  a  cause  of  action  against  the  carrier, 
and  the  carrier  cannot  waive  nor  ignore  sarh 
terms  of  the  contract,  since  to  do  so  would  vio- 
late the  federal  act  regulating  iuter^ate  com- 
merce, and  permit  discrimination  by  the  carrier, 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S  84;   Dec.  Dig.  <s=>32(2).] 


Commissioners'  Opinion.  Division  No.  4. 
Error  fnnn  District  Court,  Osase  Ooiintr;  B. 
H.  Hndson,  Jadge. 

Action  by  Patrick  Lynn  against  the  Mis- 
souri. Eansas  &  Tesu  Ballway  Company. 
Judgmmt  for  plaintiff,  and  defendant  brings 
error.  Reversed. 

Clifford  L.  Jackson,  W.  R.  Allen,  and  M. 
D.  Green,  all  of  Muskogee,  for  plaintiff  In  er- 
ror. Leahy  A  MacDonald«  of  Pawbuska,  tox 
defendant  in  error. 

EDWARDS,  a  For  convenience  and  breTl- 
ty  the  parties  will  be  referred  to  as  plaintiff 
and  defendant,  according  to  their  position  In 
the  lower  court  The  plaintiff,  Patrick  Lynn, 
instituted  this  suit  In  the  district  court  of 
Osage  county  against  the  defendant,  Mis- 
souri, Kansas  &  Texas  Railway  Company,  to 
recover  damages  for  personal  injuries  sus- 
tained by  plaintiff  while  a  passenger  on  de- 
fendant's freight  train  as  caretaker  in  charge 
of  eight  cars  of  cattle  shipped  by  C.  T.  and 
J.  E.  White,  from  a  point  in  Oklahoma  to  the 
National  Stockyards  at  B^t  St  Lonis,  111. 
The  injuries  complained  of  are  alleged  to 
have  been  caused  by  a  sudden  stop  of  said 
train  In  the  defendant's  yards  at  EtUs,  Mo., 
by  which  plaintiff  was  thrown  against  the 
side  and  floor  of  the  caboose,  thereby  break- 
ing two  of  his  ribs  and  Injuring  his  ba^ 
from  which  injury  it  is  alleged  be  suffered 
great  physical  pain  and  mental  anguish,  and 
will  continue  to  so  suffer,  and  whereby  his 
earning  capacity  has  lieen  permanently  Im- 
paired and  he  has  been  rendered  unable  to 
perform  manual  labor.  The  defendant  by 
way  of  answer,  among  other  things,  alleges 
that  the  shipment  of  cattle  was  under  a  spe- 
cial contract,  which  Is  attached  to  the  answer 
as  Exhibit  A.  Which  contract  provides  for 
two  rates  applicable  to  such  shipments,  the 
lesser  of  which  applied  to  the  shipment  un- 
der which  the  live  stock  moved,  and  that 
under  said  rate  defendant's  liability  is  limit- 
ed as  provided  In  said  contract;  that  the 
plaintiff  Is  bound  by  alt  tbe  terms  and  condi- 
tions of  said  contract  and  is  barred  from 
maintaining  this  action ;  that  by  the  terms 
of  snid  contract  It  Is  provided  that  the  party 
In  charge  of  said  shipment  would  be  carried 
only  on  the  train  drawing  said  cars,  In  ac- 
cordance with  the  rules  on  back  of  said  con- 
tract, a  failure  to  observe  which  would  be 
en  absolute  bar  to  any  right  to  recover  dam- 
ages for  any  injuries  resulting  from  failure 
to  observe  the  same,  and  every  one  who 
should  receive  any  injuries  by  reason  of  tbe 
negligence  of  the  carrier  should  have  no 
right  of  action  therefor  unless  notice  la 
writing  of  the  claim  for  damages  on  account 
of  such  injury  be  given  to  some  local  agent 
of  tbe  carrier  or  the  general  manager  at 
St  Louis  within  30  days  of  the  date  of  tbe 
Injury,  such  notice  to  contain  a  statement  of 
certain  facts  set  out  In  tbe  contract  The 
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deCendant  furtbo-  spectflcally  pleads  sectiou 
5  of  said  contract^  requiring  notice  in  writ- 
tng  of  any  Injory  sustained  by  any  person  In 
charge  of  said  lire  stock  within  30  days, 
and  alleges  that  no  notice  was  ever  given 
as  required  in  said  paragraph  5.  Further 
answering,  the  defendant  alleges  that  the 
shippers,  O.  T.  and  J.  B.  White,  by  the  terms 
of  said  contract  agreed  to  bold  thie  carrier 
harmless  tnm  all  claims  of  injuries  to  per- 
sons accompanying  said  lire  stock.  Defend- 
ant prays  that  said  stait^rs  be  made  parties 
defendant,  %nd  that  if  any  Judgment  be 
rendered  in  favor  of  the  plaintiff,  it  have 
jadgment  over  against  the  said  shippers  for 
the  amount  thereof,  wltii  costs  and  expenses. 
The  plaintiff,  among  other  things,  by  way  of 
reply,  allegOa  tiiat  plaintiff  upon  his  arrival 
at  St.  Lonis  presented  his  drovers'  contract 
to  the  validating  agent  to  have  issued  to  him 
a  ticket  tor  his  return  transportation ;  that 
said  agent  at,  the  time  informed  plaintiff 
that  the  general  claim  agent  of  defendant 
conuKUiy  desired  to  see  him  at  the  general  of- 
fice at  St.  Louis  and  arrange  a  settlement  for 
plaintiff's  injuries;  that  plaintiff  went  to 
the  office  of  the  general  claim  agent  at  St. 
Louis,  and  said  daim  agent  offered  to  settle 
with  plaintiff  tar  the  damages  sustained,  and 
plaintiff  Informed  the  agent  at  the  time  the 
fnll  facts  concendng  his  injuries,  and  stated 
to  said  agent  that  he  did  not  know  the  ex- 
tent ct  his  injuries  nor  the  character  of  the 
same,  and  that  It  was  impossible  for  him  to 
ten  the  company  whether  the  Injuries  were 
permanent,  and  Informed  the  company  at  the 
time  that  If  the  Injuries  were  permanent,  it 
would  hare  to  stand  respon^ble  for  damages 
to  him;  that  said  officer  did  not  demand  that 
he  main  out  or  reduce  to  writing  said  state- 
meat  and  made  no  objection  to  the  form  of 
the  (daim  made  by  plaintiff;  that  on  his  re- 
turn to  Oklahoma  shout  2  days  thereafter 
the  son  of  plaintiff  saw  one  of  the  claim 
agents  of  the  defendant  and  apoke  to  him 
of  the  injury  of  plaintiff,  and  the  agent  at 
the  time  agreed  to  call  upon  plaintiff  and 
take  a  statement,  but  did  'not  do  so.  That 
pla^tlfl  thereafter  wrote  to  said  claim  agent 
at  Oklahoma  City,  and  was  by  him  directed 
to  see  a  physician  at  Big  Heart,  Okl.,  and 
thereafter  idalntifl  wrote  to  the  general 
daim  agent  at  St.  Louis  and  made  a  claim 
for  damages,  but  received  no  reply  thereto; 
that  since  ^e  day  of  the  injury  the  defend- 
ant had  full  notice  and  actual  knowledge  of 
all  the  thcts'and  circumstances  connected 
wttti  and  concerning  such  injury  of  plain- 
tiff, and  at  all  times  assented  to  the  verbal 
statement  Instead  of  the  written  statement, 
and  by  reason  thereof  waived  the  terms  of 
the  contract  Plaintiff  further  alleges  that 
said  contract  is  unreasonable,  In  that  It  was 
impossible  for  the  plaintiff,  within  30  days 
after  said  injury,  to  as(^aln  or  discover 
the  fnll  extent  thereof  and  whether  or  not 
It  was  ^rmanent.  The  case  was  tried  to  a 
Jury,  and  Ju^meut  rendered  In  favor  of 


plaintiff  In  the  sum  of  $2,000,  from  which 
Judgment  the  defendant  In  due  time  appealed 
to  this  court  The  defendant  argues  several 
propositions  as  grounds  for  reversal  of  the 
Judgment  rendered,  which  wUl  be  considered 
In  the  order  prasented. 

[1]  Tbe  first  asslgnm^t  is  based  npon  the 
following  clause  In  the  live  stock  contract: 

"  •  ♦  •  The  shipper  *  •  •  will  hold 
tbe  carrier  harmless  from  any  and  all  claims  for 
injuries  to  persons  accompanying  said  live  stock, 
as  aforesaid,  resulting  from  carrier's  or  em- 
ploye's negligence,  or  otberwise,  and  will  indem- 
nify it,  for  any  damages  it  may  be  required  to 
pay  by  reason  thereof.  •   ♦  • " 

And  It  is  contended  that  under  sections 
4600  and  4601,  Revised  Laws  ct  1910,  the 
shippera  should  have  been  made  parties  to 
the  action.  Those  sections  provide  that  any 
one  having  an  interest  In  tbe  subject  of  an 
action  may  be  made  a  iiarty,  and  that  any 
person  may  be  made  a  defendant  who  has  or 
claims  any  interest  In  the  controversy  adverse 
to  tbe  plaintiff,  or  who  Is  a  necessary  party 
to  the  complete  determination  of  the  ques- 
tion Involved.  It  Is  also  Insisted  that  under 
the  law  of  Indemnity  (artide  10,  c  12,  Be> 
vised  Laws  of  191(9,  the  plaintiff  was  en- 
titied  to  have  the  sh^ipera  made  parties  de- 
fendant There  is  authority  which  would 
seem  to  have  warranted  the  trial  court  In 
making  the  shippera  parties  to  the  acticn. 
Boyer  t.  Lucas  &  St  U,  etc..  By.  Co.  (Tex* 
GIv.  App.)  72  S.  W.  1038;  Houston,  etc^  By. 
Co.  V.  Douglas  (Tex.  Civ.  App.)  120  S.  W. 
1048.  It  however,  can  hardly  be  said  that 
one  who  indemnifies  another  against  claims 
for  injury  and  damages  has  such  an  Interest 
in  a  suit  for  damages  in  actions  for  tort  as 
will  require  the  Indemnlfler  to  be  made  a 
party  to  the  action.  Under  the  second  sub- 
division of  section  1080,  Bevlaed  Lavra  of 
1910,  thera  could  be  no  recovery  by  the  In- 
demnified without  payment  by  blm.  The 
general  rule  Is  stated  as  follows: 

"Tbe  right  to  sue  for  indemnity  for  damages 
resulting  from  the  neglect,  misfeasance,  or  mal- 
feasance  of  defendant  does  not  accrue  until  my- 
roent  has  been  made  by  plaintiff"  22  Oya 
98  (D). 

This  court,  In  the  case  of  Armstrong  t. 
Poland,  166  Pac.  220,  says: 

"The  first  assignment^  that  'the  court  erred  in 
refusing  to  make  additional  parties  defendant' 
cannot  be  sustained.  Tbe  cases  relied  upon  by 
counsel  are  not  in  point,  for  the  reason  that  in 
tiiose  cases  the  parties  sought  to  be  brought  Into 
the  case  were  interested  In  tiie  subject-matter  of 
tbe  action.  Not  so  in  this  case.  It  would  have 
been  entirely  proper,  and  perhaps  tbe  better 
practice,  to  have  brought  the  parties  in,  and  cer- 
tainly for  tbe  best  interests  of  the  defendant  but 
there  is  no  statute  requiring  the  court  to  com- 
ply with  the  motion.  Tbe  statute  (section  4696, 
Eev.  Laws  1910)  is  only  mandatory  where  'a 
determination  of  the  controversy  cannot  be  had 
without  tbe  presence  of  tbe  other  parties.'  No 
such  state  of  facts  exists  here.  It  was  discre* 
tionary  with  the  trial  court  uid  we  cannot  say 
that  there  was  an  abuse  of  discretion." 

We,  therefore,  held  that  tiie  shippera  were 
not  necessary  parties,  and  tbe  denial  oi  the 
motion  Is  not  reversible  error. 
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[2, 3]  Upon  the  second  asstgnment  It  is  con- 
tended tbat  tbe  8t<vplng  of  the  train  at  the 
time  plalntur  alleges  be  was  Injnred  was 
made  In  the  usual  and  customary  manner  for 
a  train  of  the  length  and  diaracter  of  the 
one  In  question ;  that  a  short  stop  was  neces- 
sary, owing  to  difflcnlty  In  f^enlng  a  switch ; 
that  such  stop  was  tme  that  might  be  expect- 
ed to  occur  in  the  handling  of  this  class  of 
traffic  and  was  not  a  thing  that  conid  be 
avoided;  and  tbat  there  was  no  negligence 
on  tbe  part  ot  the  defendant  in  so  handling 
Its  train,  and  no  liability  arose  in  favor  of 
the  plaintiff.  The  courts  recognize  tbat  per- 
sons traveling  upon  freight  trains  mnst  bear 
the  inconveniences  and  risks  arising  from  tbe 
ordinary  operation  of  such  trains ;  that 
bumping,  Jolting,  lurching,  and  jerking  is 
necessary  and  usual  In  the  handling  of 
fi'eight  trains,  and  It  Is  only  wbere  the  In- 
jury  is  caused  by  an  extraordinary  or  nn- 
nsnal  jar.  jolt,  or  lurch,  due  to  negligence  In 
the  handling  of  the  train,  tbat  a  carrier  is 
liable.  Hedrlck  v.  Ma  Pac.  Ry.  Co.,  195  Mo. 
104,  93  S.  W.  26S,  6  Ann.  Cas.  793;  St  U. 
etc.,  Ry.  Co.  V.  Gosnell,  23  Okl.  588,  101  Pac. 
1126,  22  L.  R.  A.  (N.  S.)  892 ;  St.  U,  etc.,  Ry. 
Co.  V.  Kerns.  41  Okl.  167.  136  Pac  169.  If 
there  Is  evidence  of  an  unusual  or  extraordi- 
nary jar,  jerk,  or  lurch  causing  the  Injury  of 
plaintiff,  an  Inference  of  a  breach  of  duty 
arises  which  places  the  burden  upon  the  de- 
fendant to  show  that  the  Injury  was  the  re- 
sult of  an  accident  or  some  unforeseen  con- 
dition, which  the  exercise  of  due  skill,  fore- 
sight, or  diligence  could  not  have  prevented. 
4  R.  0.  U  I  634,  p.  1213 ;  5  R.  O.  L.  J  715. 
p.  80;  Dorr  v.  Lehigh  Valley  Ry.  Co.,  211 
N.  Y.  369,  105  N.  E.  652,  L.  R.  A.  1915D,  368. 
Ann.  Cas.  1915C,  763;  McGregor  v.  Great 
Northern  Ry.  Co.,  31  N,  D.  471,  154  N.  W. 
261 :  St.  L.  4  S.  F.  Rff.  Co.  v.  Eitts,  40  Okl. 
686,  140  Pac.  144,  L.  R.  A.  1916C,  348 ;  Ram- 
sey V.  McKay,  44  Okl.  744,  146  Pac.  210. 

Without  setting  out  the  evidence  and  the 
circumstances  under  which  plaintiff  sustain- 
ed the  Injury  complained  of,  we  hold  that 
the  evidence  clearly  establishes  that  an  un- 
nsual  and  extraordinary  Jar  or  Jolt  was  giv- 
en the  caboose  In  which  plaintiff  was  riding, 
caused  by  the  sudden  stop  of  tbe  engine, 
brought  about  by  the  inability  of  the  brake- 
man  to  promptly  unlock  the  swlt^di.  The 
Jury  was  properly  Instructed  on  this  point. 

[4]  The  ttiird  assignment  argued  hy  the 
plaintiff  Is  In  these  words: 

"The  provifiisouB  of  tbe  shippiag  contract  were 
valid  and  reasonable;  defendant  did  not,  and 
could  not,  waive  the  provision  for  written  no- 
tice, and  plaiottff,  having  failed  to  give  swh  no- 
tice, cannot  recover." 

And  the  clause  of  tbe  contract  here  under 
consideration,  section  7,  is  as  follows: 

**r.  The  shipper  or  party  or  parties  in  charge 
tA  said  cars  will  only  be  earned  on  tbe  train 
drawing  said  cars,  in  accordance  with  the  rales 
CD  tbe  back  hereof,  and  tbe  failure  to  observe 
such  regulations  shall  be  an  absolute  bar  to  any 
right  to  recover  damage  for  any  injuries  or 


deaths  resulting  from  such  Cdlare  to  observe  tin 
same.  .  And  he  and  tbey  and  each  and  evsry 
of  them,  who  shall  receive  any  Injuries  by  rea- 
Bon  of  tbe  negligence  of  the  carrier,  or  otheiv 
wise,  shall  have  no  right  of  action  therefor,  unless 
notice  in  writing  of  the  claims  for  damages  on 
account  of  such  Injury  be  given  the  nearest, 
or  any  other  convenient  local  agent  of  the  car- 
rier or  the  general  manager  of  said  railway 
company  at  St.  Louis,  Mo.,  within  30  days  of 
tlie  date  of  the  injury.  Such  notice  must  state 
tbe  time,  place  and  particulars  of  tbe  injury  and 
tbe  nature  and  the  extent  ot  the  damages,  and 
DO  Other  or  further  damages  can  be  recovered 
than  those  set  forth  In  this  notice." 

This  contract  being  for  an  interstate  shlp- 
pient,  the  question  involved  is  governed  ex* 
clusively  by  the  federal  law.  C,  R.  I.  &  P. 
Ry.  Co.  T.  Hardwick,  etc.,  226  U.  S.  426.  33 
Sop.  Ot.  174,  67  L.  Ed.  284.  46  U  R.  A.  (N. 
S.)  203 :  Gulf,  Colo.  Sc  Santa  F6  v.  Hefley  tt 
Lewis,  158  U.  S.  98,  16  Sup.  Ct  802,  39  U  Ed. 
910 ;  Adams  Express  Ca  v.  Oonin^.  226  U. 
S.  491,  33  Sup.  Ct  148,  67  L.  Ed.  314,  44  L. 
R.  A.  (N.  S.)  257. 

In  the  Hardwick  Case,  sni^  Mr.  Jnsttca 
White  said: 

"As  legislation  concerning  the  delivery  of  car* 
for  tbe  carriage  of  Interstate  traffic  was  clearly 
a  matter  ot  interstate  commerce  regnlation.  evoi 
if  such  subject  was  embraced  within  that  dass 
of  powers  concerning  which  tiie  state  has  a 
right  to  exert  its  authority  In  the  absence  of 
legislation  by  Congress,  it  must  follow,  in  cona^ 
quence  of  the  action  of  Congress  to  which  we 
have  referred,  that  the  power  of  the  state  over 
the  subject-matter  ceased  to  exist  from  the  mo- 
ment that  Congress  exercises  its  paramount  and 
all-embracing  authority  over  the  subject.  We 
say  this  t>ccause  the  elementary  and  long-settled 
doctrine  Is  that  there  can  be  no  divided  author- 
ity over  interstate  commerce  and  tbat  the  r^n* 
lations  of  Congress  on  that  snbject  ate  sn- 
preme." 

In  the  Hefley  A  Lewla  Caae^  snins,  it  to 

said: 

"It  is  unnecessary  to  pursue  this  discnasio* 
further.  The  state  statute  and  the  national  law 
opemte  upon  the  same  subject-matter,  and 
prescribe  different  rules  concerning  It.  Tlw  na- 
tional law  is  unquestionably  one  within  the 
competency  of  CongreBs  to  enact  under  the 
power  given  to  regulate  commerce  between  the 
states.  The  state  statute  mnst  therefore  girt- 
way." 

And  in  the  Croninger  Case,  supra,  it  la 

held: 

"To  hold  that  the  liability  Iher^  declared 
may  be  increased  or  diminished  b^  local  regula- 
tion or  local  views  of  public  policy  will  either 
make  the  provision  less  than  supreme  or  indi- 
cate that  Congress  has  not  shown  a  purpose  to 
take  possession  of  the  subject  The  first  would 
be  unthinkable,  and  the  latter  would  be  to  revert 
to  tbe  uncertaintieB  and  diversities  of  rulings 
which  led  to  the  amendment  The  duty  to  issue 
a  bill  of  lading  and  tbe  liability  thereby  as- 
sumed are  covered  in  full;  and,  though  there  is 
no  reference  to  the  effect  upon  state  regulation, 
it  is  evident  that  Congress  intended  to  adopt  a 
uniform  rule  and  relieve  sudi  contracts  from  the 
diverse  regulation  to  which  they  had  been  ther^ 
tofore  subject" 

This  court.  In  the  case  of  St  Louis  &  S. 
F.  Ry.  Co.  V.  Wynn,  153  Pac.  1156,  held: 

"This  action,  being  based  upon  a  contract  itf 
interstate  shipment  section  9,  art  23,  of  the 
Constitution,  which  provides:  'Any  provision  of 
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anr  contract  or  agreement,  express  or  implied, 
■tipulatiiiK  for  notice  or  demand  other  than  sach 
as  may  be  provided  by  law.  as  a  condition  pre- 
cedent to  establiih  any  claim,  demand,  or  liabil- 
ity, sball  be  noil  and  Toid'— is  without  force,  be- 
ing abro^ted  under  the  Carmack  Amendment 
of  Jane  29.  1906  (34  Sttt  593.  c.  3591.  fi  7; 
pare.  11, 12,  U.  S.  Comp.  Stat  191S,  {  8592)." 

See.  also,  O.,  R.  I.  &  P.  Ry.  Co.  v.  Gray  et 
al..  No.  7826,  165  Pac.  157,  not  yet  officially 
reported. 

[S]  The  stipulation  in  the  contract  requir- 
ing a  notice  in  writing  of  tbe  injury  to  be 
given  within  30  days  is  reasonable,  and  the 
burden  la  upon  the  plaintiff  to  show  a  com- 
pliance with  the  contract  In  this  regard. 
Falling  to  do  so,  his  right  of  action  is  bar- 
red. St,  L.  A  S.  R.  Ry.  Co.  v.  Zlckafoose.  39 
OIcI.  302,  135  Pac.  406;  C,  R.  I.  &  P.  Ry. 
Co.  V.  Conway,  34  Okl.  356.  125  Pac.  1110; 
C,  R.  I.  &  P.  Ry.  Co.  V.  Craig,  157  Pac.  87, 
not  yet  officially  reported;  St.  L.  &  S.  F. 
Ry.  Co.  T.  Ladd,  33  Okl.  160,  124  Pac.  461; 
M..  K.  &  T.  Ry.  Co.  v.  Harrlman,  227  U.  S. 
657,  33  Sup.  Ct.  397,  57  L.  Ed.  090;  K.  C. 
South.  Ry.  Co.  v.  Carl,  227  U.  S.  639,  33  Sup. 
Ct.  391,  57  L.  Ed.  683. 

It  has  firequently  been  held,  and  Is  now 
settled  law  that  the  common-law  liability  of 
a  carrier  in  cases  ^mllar  to  the  case  at  bar 
may  be  limited  by  contract  entered  Into  In 
consideration  of  a  reduced  rate  of  freight. 
Chicago,  etc.,  R.  Co.  v.  Miller,  226  U.  S.  513, 
33  Sup.  Ct.  155.  57  I/.  Ed.  323 ;  Chicago,  etc., 
R.  Co.  V.  Latta,  226  U.  S.  519,  33  Sup.  Ct. 
155,  57  L.  Ed.  328;  Kansas  City  Southern 
R.  Co.  T.  Carl,  227  U.  S.  639,  33  Sup.  Ct 
391,  57  L.  Ed.  683 ;  Missouri,  K.  &  T.  B.  Co. 
V.  Harrlman  Bros.,  227  U.  S.  657,  33  Sup.  Ct 
397,  57  L.  Ed.  690;  Chicago,  etc.,  R.  Co.  y. 
Cramer,  232  U.  S.  400,  34  Sup.  Gt  383,  58  L. 
Ed.  697;  Great  Northern  R.  Co.  t.  O'Connor, 
232  U.  S.  508,  34  Sup.  Ct  380,  58  U  Ed.  703; 
Atchison,  etc.,  R.  Co.  v.  Robinson,  233  U.  S. 
173,  34  Sup.  Ct  556,  58  L.  Ed.  901;  Pierce 
Co.  T.  WeUs  Fargo  &  Co.,  236  V.  S.  278,  35 
Sup.  Ct.  351.  59  L.  Ed.  576.  See.  also,  tbe 
decUioos  of  this  court  In  St  Louis,  etc,  R. 
G(K  T.  Zk&afoose,  supra ;  Chicago,  etc.,  R.  Co. 
T.  Bruce,  not  yet  officially  reported,  ISO  Fac. 
880;  St  Louis,  etc.,  R.  Co.  t,  Pickens,  not 
yet  officially  reported,  161  Pac.  1065;  St 
Louis,  etc.  R.  Co.  T.  Wynut  not  yet  offidally 
reported,  163  Pac  1156. 

This  shipment  Is  governed  by  die  Car- 
ma.dk  Amendment  to  the  Hepburn  Act,  and 
one  of  the  principal  purposes  of  this  act  is 
to  require  uniformly  la  the  application  of 
Interstate  commerce  laws ;  and,  if  it  should 
be  beld  that  tbe  carrier  may  waive  or  Ignore 
this  omdltlon  of  Qib  contract  or  not  as  It 
may  elect,  the  way  tor  discrimination  Is 
open  and  legally  sanctioned.  In  the  case  of 
PUlUps  Co.  T.  Grand  Trunk  W.  B.  Co.,  236 
U.  S.  002,  35  Sop.  Ot  444,  60  L.  Ed.  774.  the 
court  says: 

"Tbe  obligation  of  tbe  carrier  to  adhere  to  tbe 
legal  rate,  to  refund  only  what  ia  permitted  by 


law,  and  to  treat  all  shippers  alike  wonld  have 
made  it  illegal  for  the  carrien,  either  by  silence 
or  by  express  waiver,  to  preserve  to  the  Phillips 
Company  a  right  of  action  which  the  statute  re- 
quired sfaonld  be  asserted  within  a  fixed  period. 
To  have  one  period  of  limitatioD  where  the  com- 
plaint is  filed  before  the  Commission  and  tbe 
varying  periods  of  limitation  of  the  different 
states,  where  a  suit  was  brought  in  a  court  ot 
competent  jurisdiction,  or  to  permit  a  railroad 
company  to  plead  the  statute  of  limitations  as 
against  some  and  to  waive  it  as  against  others, 
would  be  to  prefer  some  and  discriminate  against 
others,  in  violation  of  tbe  terms  ot  the  com- 
merce act,  which  forbids  all  devices  by  which 
such  results  may  be  accomplished.  The  prohibi- 
tions of  the  statute  against  unjnst  discrimina- 
tion relate,  not  ooly  to  ineqnidity  of  charges 
and  inequality  ot  fadlitiea,  but  also  to  tbe  giving 
of  preferences  by  means  ot  consent  Judgmeata 
or  the  waiver  of  defenses  open  to  tbe  carrier. 
The  railroad  company,  therefore,  was  bound  to 
claim  the  benefit  of  the  statute  hen,  and  could 
do  BO  here  by  general  demurrer.  For  when  ft 
appeared  that  the  complaint  had  not  been  filed 
within  the  time  required  by  the  statute,  it  was 
evident,  as  matter  of  law,  that  the  plaintiff  bed 
no  cause  of  action.  The  carrier  not  being  lia^ 
hie  to  tbe  plaintiff  for  overcharges  collected  more 
than  four  years  prior  to  the  bringing  of  this 
suit,  it  was  proper  to  dismiss  the  action." 

See,  also,  Sullivan  v.  Mercantile  Town 
Mutual  Ins.  Co.,  20  Okl.  460,  94  Pac.  676,  128 
Am.  St.  Kep.  761;  G.  F.  &  A.  Ry.  Co.  v. 
Blish  Milling  Co..  241  U.  8.  190,  36  Sup.  Ct 
541,  60  L.  Ed.  &4& 

We,  therefore,  conclude  that  the  carrier 
may  not  waive  the  condition  of  the  contract, 
requiring  the  giving  of  notice  as  contained 
in  paragraph  7,  and,  since  the  notice  required 
by  tbe  contract  in  question  was  not  given, 
such  provision  being  reasonable  and  valid, 
the  failure  to  give  same  Is  a  complete  bar  to 
the  action  of  the  plaintiff. 

Tbe  judgment  of  tbe  lower  conrt  Is  tbeie> 
fore  reversed. 

PER  CUBIAAL   Adopted  in  wbol& 


(62  OU.  SI) 

KOMALTY  V.  GA8SIDT-S0UTHWEST 

COMMISSION  CO.  et  al.  (No.  7046.) 

(Supreme  Court  ot  Oklahoma.    June  27,  1916i. 
On  Motion  for  Rehearing,  Jan.  2»  IftLT.) 

(Syllabui  hp  the  Court) 
L  Apfeai.  and  Ebrob  ^332709  —  'WBcn- 

8ABT  PaBTIEB." 

One  whose  rights  ma^  be  affected  by  a  re- 
versal or  modification  of  a  judgment  appealed 
from  is  a  "necessary  party"  in  the  appellate 
court 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  »  1706.  1814.  1881,  1884; 
Dec  Dig.  «=»327(2).l 

For  other  definitions,  see  Words  and  FhrsaeB* 
First  and  Second  Series,  Necessary  Arties.] 

On  Motion  for  Rehearing. 

2.  Appeal  and  Ebrob  ^»336(1)— Pabth^ 
Neczbsaby  Pabtibs. 
If  a  party  in  the  trial  court  can,  by  a  re* 
versa]  or  modification  of  the  judgment  appealed 
from,  be,  in  any  way,  affected,  he  is  a  necessary 
I  party  to  the  appeal;  and.  in  case  such  peraoB 
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U  Dot  made  a  partr  In  the  appellate  court,  the 
appeal  should  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Di^  SS  1868-1874 ;  Dec  Dig. 
336(1).] 

CommlssloDers'  OpiDlon,  Diyislon  No.  6. 
Error  from  District  Conrt,  Oaddo  County; 
Frank  Matthews,  Judge. 

Action  by  Harry  Komalty  against  the  Cas- 
sidy-Southwest  Commission  Company  and 
others.  There  was  a  judgment  tot  defend- 
ants, and  plaintiff  brings  error.  Writ  dis- 
missed. 

A.  J.  Morris,  of  Anadarko,  for  plaintiff  in 
error.  C  H.  Carswell,  of  Anadarko,  Blake 
&  Boys,  of  Oklahoma  City,  and  A.  P.  John- 
son and  F.  A.  Lane,  both  of  Carnegie,  for 
defendants  in  error. 


CIiARK,  a  This  is  an  action  In  eject- 
ment, brought  by  Harry  Komalt?  against 
several  hundred  defendants,  to  recover  an 
undivided  one-third  interest  In  and  to  the 
southwest  quarter  of  'section  6,  township  7, 
range  13  west.  In  Caddo  county  (being  the 
laud  upon  which  the  town  of  Carnegie  is 
now  situate). 

The  plaintiff  claims  that  he  and  two  otber 
Indians,  named  Adie-gam-ah  and  Duke- 
Poor-Buffalo,  were  the  true  and  only  heirs 
at  law  of  one  Pau-tautle-ty,  a  deceased  Kiowa 
Indian  to  whom  an  allotment  of  the  land  was 
made,  and  on  Augu-st  25,  1901,  a  patent  is- 
sued. Further  allegations  of  the  petition  are 
that  on  March  2,  1903,  Pau-tautle-ty  died, 
and  Adle-gam-ah  and  Duke-Poor-Bnffalo, 
claiming  to  be  the  only  heirs  at  law  of  the 
deceased,  executed  a  deed  by  which  they  at- 
tempted to  convey  the  land  to  the  defendant 
Earner  B.  Grinstead,  who,  with  the  other 
defendants,  are  in  the  open  and  exclusive 
possession  under  claim  of  title  to  the  entire 
quarter  section,  by  virtue  of  said  deed ;  and 
plaintiff  prays  judgment  against  all  of  the 
defendants  for  the  recovery  of  his  undivid- 
ed one-third  Interest  therein,  and  that  his 
title  thereto  be  quieted.  The  defendant  El- 
mer E.  Grinstead  answered  by  general  de- 
nial, and  disclaimed  any  Interest  in  the  real 
estate.  Each  of  the  other  answering  defend- 
ants alleges  that  Grinstead,  after  entering 
into  possession  on  March  2,  1003,  caused  the 
same  to  be  surveyed  and  platted  into  streets, 
alleys,  parks,  blocks,  and  parcels  of  land, 
and  sold  and  conveyed  separate  lots  to  re- 
spective purchasers,  who  entered  Into  pos- 
session, and  that  at  the  time  of  bringing  this 
action  there  were  a  large  number  of  per- 
sons severally  claiming  separate  and  spec- 
ified lots,  blocks,  or  parcels  of  said  land,  and 
all  of  which  were  in  the  open  and  exclusive 
possession,  under  claim  of  title,  of  the  sev- 
eral record  owners  thereof,  and  that  he  was 
the  sole  and  exclusive  owner  of  only  a  spec- 
ified portion  of  said  quarter  secUoOf  desig- 
nated in  accordance  with  the  plat  of  said 


town,  and  that  he  does  not  claim  to  be  the 
owner  or  purchaser  of  any  other  part  or  por- 
tion of  said  land,  and  that  he  claims  said 
real  estate  under  and  by  virtue  of  said  allot- 
ment, patent,  deed  to  Grinstead,  plat,  and  by 
deed  from  Grinstead  under  mesne  convey- 
ances. To  these  several  answers  the  plain- 
tiff filed  a  general  denial.  Upon  the  return 
of  a  general  verdict  In  favor  of  the  defend- 
ants, judgment  was  duly  entered — 
"adjudging  and  decreeing  that  the  plaintiff  has 
no  estate,  right,  title,  claim,  or  interest  in  or  to 
the  southwest  quarter  of  section  6,  township  7, 
range  13,  west,  in  Caddo  county,  or  any  part 
of  parcel  thereof,  and  that  the  title  of  the  de- 
fendants in  and  to  said  lands  and  praaises,  and 
each  and  every  part  and  parcel  thereof,  be  and 
is  hereby  quieted  against  the  said  i^aintiff  and 
all  and  every  person  or  persons  claiming  by, 
through,  or  under  him,  and  the  defendants  hare 
and  recover  against  said  plaintiff  herein  their 
costs  laid  out  and  expended. ' 

[1]  A  number  of  the  defendants  in  error 
have  moved  a  dismissal  of  the  appeal  her^n, 
assigning  various  reasons  therefor,  such  as 
the  failure  to  make  certain  defendants  be- 
low parties  to  this  appeal ;  to  serve  case- 
made  upon  them,  or  to  give  notice  'of  settle- 
ment thereof;  to  serve  or  obtain  waiver  of 
service  of  summons  In  error  upon  other  de- 
fendants; and  to  have  the  action  rerived  to 
the  name  and  against  the  heirs  of  oertala  de- 
fendants below,  who  died  after  the  rendition 
of  the  Judgment  complained  of,  and  more 
than  one  year  prior  to  ttie  date  of  filing  of 
such  motion,  such  hdrs  not  having  been 
made  parties  to  these  proceedings  in  error. 
The  facts  upon  which  these  motions  are 
founded  are  not  seriously  contested  by  plain- 
tiff In  error,  but  he  resists  a  dismissal  upon 
the  ground  that,  as  each  defendant  made 
claim  to  certain  specific  subdivlsious  of  the 
land,  and  asserted  no  right  to  or  interest  in 
any  portion  thereof  which  was  claimed  by 
any  otlier  defendant,  a  reversal  of  the  judg- 
ment wonld  be  binding  upon  the  defendants 
In  error,  even  though  invalid  as  to  other  de- 
fendants not  parties  to  these  proceedings  In 
error.  This  presents  the  only  question  neces- 
sary to  be  considered  in  passing  upon  these 
motions.  We  do  not  understand  this  to  be  a 
proper  test  by  which  to  determine  the  neces- 
sity of  making  such  persons  parties  to  an  ap- 
peal. 

The  case  of  Adams  v.  Hlggins,  147  Pac. 
1011,  was  quite  similar  in  some  respects  to 
the  one  at  bar.  The  plaintiff  set  up  an 
equitable  estate  and  claim  of  ownership  to  a 
quarter  section  of  land  upon  which  a  portion 
of  the  dty  of  Oklahoma  CQty  is  now  situated. 
The  defendants  were  the  i>atentee  from  the 
government  and  numerous  other  persons  wbo 
were  grantees  of  the  patentee,  and  their  mort- 
gagees, and  others  who  were  alleged  to  have 
some  claim  of  title  to  some  portion  of  the 
land.  The  prayer  was  that  the  plaintiff  "be 
adjn<^ed  and  decreed  to  be  the  equitable 
owner  of  said  real  estate,  and  that  he  be 
restored  to  and  recover  the  possession  of  said 
land  from  eacb  and  all  of  the  defendants." 
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The  trial  court  sastalned  demurrers  filed  by 
a  large  number  of  the  defendants.  The  plain- 
tlfT  elected  to  stand  upon  his  pleadings,  and 
judgment  was  rendered,  dismissing  bis  case 
as  to  those  demurring  defendants.  Here, 
upon  issue  joined  by  the  pleadings  a  trial 
was  had,  a  verdict  returned,  and  a  judgment 
was  rendered  thereon.  In  the  Adams  Case, 
i^upra,  as  in  the  one  at  bar,  all  the  defendants 
claimed  title  through  mesne  conveyances  un- 
der the  patentee.  The  Adams  petition  did 
not  state  a  cause  of  action  against  the  de- 
fendants, and  the  allegations  of  the  Komalty 
petition  were  not  sustained  by  the  proof.  In 
each  case  judgment  was  rendered,  denying 
the  plaintiff  the  relief  he  sought.  In  the 
Adams  Case  the  conrt  held  that  as  the  suit 
was  against  defendants  as  grantee,  or  par- 
ties holding  under  such  grantees,  and  of 
the  original  patentee,  each  defendant  would 
be  affected  by  a  reversal  of  the  Judgment, 
and  was  a  necessary  party  to  the  appeal. 
Here  a  joint  Judgment  was  rendered  in  fa- 
vor of  all  the  defendants  below.  A  reversal 
of  that  Judgment  would  vacate  the  decree 
vhlch  quieted  the  title  of  the  defendants  be- 
low to  the  entire  quarter  section  of  land  as 
against  the  plaintiff.  Under  the  repeated 
decisions  of  Uils  court  all  of  the  defendants 
below  are  necessary  parties  here.  Adams  v. 
Higgins,  supra ;  Chlckasha  Light,  Heat  & 
Power  Co.  v.  Bezdlcheck,  33  Okl.  688,  126 
Pac.  821;  Grounds  et  aL  v.  Dingman  et  al., 
160  Pac.  883;  Keet  ft  Roundtree  D.  G.  Co.  v. 
Rogers,  156  Pac.  179. 

The  sereral  motions  to  dismiss  the  appeal 
are  sustained. 

PBR  CURIAM.  Ad(qpted  In  whole. 

On  Motion  for  Rehearing. 

ROBBERTS,  C.  The  plaintiff  below  alleg- 
es, in  substance:  That  the  tract  of  land  in- 
volved, to  wit.  the  southeast  quarter  of  sec- 
tion 6,  township  7,  range  13,  W.  I.  M.,  was 
patented  or  deeded  to  an  Indian,  Pau-tautle- 
ty,  on  August  25,  IDOL  He  died  and  left  a 
widow,  Adle-gam-ah,  and  a  daughter,  Adle-to- 
hoo-lah,  who  was  the  mother  of  the  plaintiff. 
She  afterwards  died  and  left  the  plaintiff, 
Harry  Komalty,  her  only  heir.  Pau-taatle-ty 
also  had  a  sou,  Dube-Poor-Bnffalo.  That 
the  widow  of  Pau-tautle-ty,  viz.  Adle-gam-ah, 
the  son,  Duke-Poor-Bnffalo,  and  this  plaintiff, 
are  the  only  heirs  of  Pau-tautle-ty.  On  the 
2d  day  of  Afarch,  1003,  Adle-gam-ah  and 
Dabe-Poor-Buffalo  deeded  the  entire  tract  to 
one  Elmer  Grinstead,  and  Grinstead,  after 
the  tract  had  Iwen  surveyed,  platted,  and  di- 
vided into  lots,  blocks,  and  alleys,  directly 
and  indirectly,  deeded  to  the  several  numer- 
ous defendants  herein.  Thereafter  the  plain- 
tiff deeded  his  Interests  in  the  premises  to 
the  plaintiff  In  error,  Boone  D.  Hlte,  and  he 
is  now  the  owner  of  whatever  interest  the 
plaintiff,  Harry  Komalty,  may  have  had  In 
tbe  pronises. 


[2]  To  the  plalntirs  peUtloD,  the  defend- 
ants for  answer  (1)  made  general  denial;  and 
(2)  specially  denied  that  Harry  Komalty  Is 
the  grandson  or  heir  of  Pau-tautle-ty.  Trial 
was  had,  and  at  the  conclusion  the  court  di- 
rected the  Jury  to  return  a  verdict  for  tte 
defendants.  Plaintiff  appeals.  Some  of  the 
defendants  below  were  made  parties  to  the 
appeal,  but  a  large  majority  were  not.  No 
notice  or  service  of  any  kind  was  served  on 
those  parties  who  were  not  made  parties  to 
the  appeal.  This  court  dismissed  the  appeal 
on  that  ground. 

We  are  clearly  of  the  opinion  that  all  par- 
ties interested  were  not  made  parties  of  the 
appeal,  and  that  the  appeal  was  properly 
dismissed.  For  that  reason,  the  motion  for 
rehearing  should  be  denied. 

We  may  add  here,  however,  that  we  have 
examined  the  evidence  in  reference  to  the  is- 
sue, as  to  whether  Harry  Komalty  was  the 
grandson  and  heir  of  Pau-tautle-ty.  and  agree 
with  the  trial  court  that  the  evidence  failed 
entirely  to  sustain  that  fact,  and  the  court 
did  not  err  In  dlrectii^  a  verdict  A  rehear- 
ing should  be  denied. 

PER  CURIAM.  Adopted  in  whole. 


(Ca  Okl.  80) 

FIRST  NAT.  BANK  OF  TALOGA  et  aL  v. 
FARMERS'  STATE  GUARANTY  BANK 
OF  THOMAS  et  aL    (No.  7735.) 

(Supreme  Court  of  Oklahoma.    Dea  12,  1916.) 

(ByUabui  hp  -the  OourtJ 

1.  New  Tbial  «=al,  130— Gbodhd»— EinTiUB- 

ATION. 

The  statutory  coumeration  of  grounds  for 
a  new  trial  is  in  this  jurisdiction  ezdusive ;  and 
any  matter  for  which  a  new  trial  may  be  grant- 
ed is  waived  if  not  embraced  in  the  motion 
therefor. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  IS  1-3.  257-2^;   Dec.  Dig.  «s9l, 

130.] 

2.  New  Tsial  €=>99  —  NXWLT  Dxscovbebd 
Evidence— Riom*  to. 

The  rule  regarding  the  granting  of  new 

trials  on  the  ground  of  newly  discovered  evi- 
dence requires  that  the  evidence  comply  with 
the  following  conditions:  (1)  It  must  be  such 
as  will  probably  change  the  result ;  (2)  it  must 
have  been  discovered  since  the  trial ;  (3)  it  must 
be  such  as  could  not  have  been  discovered  be- 
fore the  trial  by  the  exercise  of  due  diligence; 
[i)  it  must  be  material  to  the  issue;  (5)  it 
must  not  be  merely  cumulative  to  the  former  ev- 
idence ;  (6)  it  must  not  be  to  merely  impeach  the 
former  evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  Sf  201.  207;  DecTDig.  «s»90.] 

3.  New  Thial  ^102{8>— Motion  for  Con- 
tinuance— Dbniai,. 

Where  the  application  (or  a  new  trial  on 
the  grounds  of  newly  discovered  evidence  dis- 
closes that  at  the  time  of  the  trial  the  name  of 
the  witness  and  the  purport  and  significance  of 
the  testimony  which  would  have  been  given  had 
be  been  present  was  known  to  the  movant,  and 
no  application  for  a  continuance  asked,  the  same 
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Is  iosufflcient  to  Justifjr  the  court  to  su stain  the 
same. 

(Ed.  Note.— For  other  cases,  see  New  TVial. 
Ceot.  Dig.  I  207 ;  Dee.  Dig.  «=»102(8).] 

Oommlsslonert'  Oplnl<ni,  Division  No.  8. 
Brror  from  Dlstrtct  Court,  Coster  CoanI?: 
Thomas  A.  Edwards,  Judge. 

Actloa  between  the  First  KatiouAl  Bank  of 
Taloga,  OkL,  and  otbers  and  the  Farmers' 
State  Guaranfy  Bank  of  Thomas,  Okl.,  and 
another.  TbB  latter  were  granted  a  new 
trial,  and  the  former  bring  error.  Berers- 
ed,  with  directions. 

Adams  &  Smith,  of  Taloga,  and  I.  H.  Lotik- 
abangh,  of  Watonga,  for  plaintiffs  In  error. 
Geo.  T.  Webster  and  PblUips  ft  MUls,  aU  of 
OUnton,  for  defendants  in  error. 

HOOKER,  CL  One  of  the  material  ques- 
tions presented  here  is  whether  the  trial 
court  is  antborlzed  to  grant  a  new  trial  on  ac- 
count of  newly  discovered  evidence  when 
the  name  of  the  witness  and  the  purport  of 
his  testimony  were  known  to  the  moving  par- 
ty before  the  trial,  and  the  trial  was  had 
without  any  application  for  a  continuance 
being  made  on  account  of  the  absent  witness, 
or,  In  other  words,  may  a  party  cognizant, 
of  the  Importance  of  the  testimony  that 
would  be  given  by  the  absent  witness,  the 
name  of  whom  is  knou-n  to  him,  proceed  to 
trial  and  take  his  chance  of  success,  and 
then,  when  be  loses,  procure  a  new  trial  on 
account  of  newly  discovered  testimony? 

The  facts  here  disclose  that  the  defendants 
in  error  proceeded  to  trial  in  the  lower  court 
fully  cognizant  of  th^  name  and  the  purport 
of  the  testimony  that  wonld  be  given  by  the 
witness  Curtis,  and  did  not  file  any  allidRvit 
for  a  continuance  on  account  of  the  absence 
of  said  witness,  but  proceeded  to  trial  and 
were  unsuccessful,  for  the  reason  that  they 
were  unable  to  Identify  the  mules  alleged  to 
have  been  converted  by  the  plalntiifs  in 
error  upon  which  It  claims  to  have  had  a 
valid  chattel  mortgage.  On  account  of  the 
absence  of  this  evidence  the  trial  court  sus- 
tained a  demurrer  to  the  evidence  of  the 
defendants  in  error.  No  motion  for  a  new 
trial  was  filed,  but  after  expiration  of  30 
days  an  application  was  had  for  a  new  trial 
based  upon  the  ground  of  newly  discovered 
evidence  supported  by  a  motion  and  affidavit 
which  In  Itself  shows  that  the  name  of  the 
witness  and  the  purport  of  the  testimony  was 
known  to  the  defendants  in  error  at  the  tltne 
it  entered  upon  the  trial  of  said  cause.  The 
lower  court  granted  this-  new  trial,  from 
which  order  the  plaintiffs  In  error  have  ap- 
pealed, and  contend:  First,  that  the  pro- 
posed evidence  Is  not  newly  discovered  after 
t^e  trial,  as  provided  by  statute;  second, 
that  the  proposed  new  evidence  will  not 
diange  the  result;  third,  that  the  degree  of 
diligence  required  by  the  statute  is  not  shown 
in  the  application. 

[1]  The  grounds  for  a  new  trial  in  this 
state  are  enumerated  by  the  statute.  This 


court.  In  St  L.  Ry.  Co.  T.  Lewis,  38  OkL 

G77,  }3G  Pac  396,  said: 

"The  statutory  enumeration  (rf  grounds  for 
a  new  trial  Is  in  this  jurisdiction  exclusive; 
and  any  matter  for  which  a  new  trial  may  be 
fcranted  is  w^ved  if  not  embraced  in  the  motion 
therefor." 

In  the  application  here  there  was  but  one 
ground  attempted  to  be  stated;  therefore 
the  court  could  not  consider  any  other.  That 
ground  was  the  discovery  of  new  evidence; 
hence  we  must  consider  this  case  np<on  the 
sole  proposition  of  whether  the  evidence  set 
forth  in  the  motion  la  snffldent  to  c(Hne 
within  the  statute.  If  so,  the  trial  court  was 
right;  if  not,  the  trial  court  committed  error 
upon  a  simple  and  unmixed  question  of  law. 

[2]  We  are  fnUy  aware  that  appellate 
courts  are  slow  to  interfere  or  disturb  the 
ruling  of  the  trial  court  la  granting  or  re- 
fUAiug  applications  for  new  trials,  Inasmudi 
as  the  same  Is'  largely  a  discretionary  matter. 

This  court,  in  the  case  of  Vii^ers  t.  Carey 
Company,  151  Pa&  1023,  L.  B,  A.  19160, 
1155,  said: 

"A  rule  of  wide  recognition  regarding  the 
«rtiDtiDg  of  new  trials  on  the  ground  of  *newly 
discovered  evidence"  exacts  that  the  evidence 
fulfill  the  fnllowing  requirements:  (1)  It  must  be 
such  as  will  probably  cbange  the  result  If  a  new 
trial  be  granted ;  <2)  it  must  have  been  diacor* 
ered  since  the  trial;  (3)  it  must  be  audi  as 
could  not  have  been  discovered  before  the  trial 
by  the  exercise  of  due  diligence;  (4)  it  must  be 
material  to  the  issue;  (5)  it  must  not  be  mer^ 
ly  cumulative  to  tlie  former  evidence;  (6)  it 
must  not  be  to  merely  impeach  or  contradict  tbe 
former  evidpnce." 

And  in  the  lx>d7  oi  the  <q;tin]on  ttie  oonrt 

says: 

"While  'newly  discovered  evidence,*  material 
to  tbe  party  applying,  which  be  could  not  with 
reasonable  diligence  haye  discovered  and  pro- 
duced at  the  tnal,  is  groimd  for  a  new  trial,  ap- 
plicHtions  therefor  founded  on  such  evidence 
are  not  favored  in  law.  •  •  • 

13}  The  application  here  does  not  allege 
that  the  evidence  is  newly  discovered,  but  Is 
a  request  for  a  new  trial  on  the  sole  ground 
of  the  testimony  of  an  absent  witness  whose 
name  and  the  purport  of  whose  testimony 
was  known  before  the  trial  proceeded.  As 
we  view  it,  the  existence  of  the  evidence 
itself,  as  distinguished  from  the  where- 
abouts of  the  witness,  must  have  been  dis- 
covered since  the  trial  in  order  to  authorise 
a  new  triaL 

In  29  Cyc  SSI,  it  is  said: 

"Newly  discovered  evidence  material  for  the 
party  applying  which  he  could  not  with  rea- 
sonable (hligenco  have  discovered  and  produced 
at  the  trial  is  ground  for  a  new  triid,    •    •  • 

"A  new  trial  on  the  ground  of  newly  discov- 
ered evidence  will  not  be  granted  for  evidence 
that  was  known  to  the  unsuccessful  party  at  tbe 
time  of  the  triaL   •   •  • 

"Facts  known  to  the  movant  at  tbe  time  of 
the  trial  are  not  newly  discovered  because  he 
did  not  then  know  the  wbereabonts  <^  a  witness 
who  can  testify  thereto.  •  •  •  Where  the 
movant  was  unable  to  procure  the  attendance 
at  the  trial  of  matwial  witnesses  whose  testi- 
mony was  then  known  to  him,  he  must  have  ask- 
ed for  a  continuance  or  delay  to  enable  him  to 
produce  such  witnesses  or  evideoce. 

"Evidence  discovered  during  the  progress  of 
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the  trial  must  have  been  offered,  if  possible,  al- 
though out  of  the  regular  order  of  proof,  and 
even  during  or  after  argument,  or,  it  seems, 
after  the  submission  of  the  case  to  the  jury. 
Where  necessary,  a  delay  must  hare  been  asked 
for  by  the  movant  to  enable  him  to  procure  such 
evidence,  and,  where  possible,  subpcenas  must 
have  been  issued  and  served  upon  the  necesMry 
witnesses.  Where  it  was  diaeorered  b;;  tm 
movant  during  the  trial  that  an  absent  witness 
had  knowledge  of  a  transaction  in  controversy, 
any  aecessary  delay  must  have  been  requested 
to  procure  his  testimooy,  although  the  movant 
did  not  then  know  to  what  such  absent  perscm 
coqM  testify.*' 

And  St  page  966  it  Is  udd: 

"It  most  allege  that  such  evidence  was  not 
known  to  the  movant  before  the  verdict,  and 
show  that  he  could  not  with  reasonable  dili- 
gence have  discovered  and  produced  it  at  the 
trial." 

The  Supreme  Court  of  the  territory.  In 
Watklos  V.  United  States,  5  Okl.  729.  60  Fac 
88.  said: 

"He  does  not  pretend  a  lack  of  knowledge  as 
to  what  the  witness  would  testify  bad  he  been 
present  at  the  trial,  but  only  shows  that  the 
whereabouts  of  the  witness  could  not  be  found 
or  ascertained  at  the  time  of  the  trial,  although 
he  had  made  diligent  search,  for  a  lone  time 

Erior  thereto,  to  ascertain  his  whereabouts:  To 
B  ground  for  a  new  trial,  the  knowledge  of 
what  the  witness  would  be  expected  to  testify 
must  have  come  to  the  defendant  after  it  was 
too  late  to  be  procured  and  used  upon  the  trial. 
The  defendant,  with  full  knowledge  of  what  An- 
sel might  have  sworn  to  had  he  been  present 
at  the  trial,  knowing  of  his  absence,  and  that 
his  whereabouts  was  unknown,  without  makiug 
am)Ucation  for  a  continuance,  announced  him- 
self  ready  for  trial,  and  went  to  trial.  His  ap- 
plication lor  a  new  trial,  on  the  ground  ot 
newly  discovered  evidence,  was  [therefore]  prop> 
erly  overruled." 

Likewise  the  Supreme  Court  of  California, 
to  Scanlan  v.  By.  Co.,  ^2S  Cal.  586,  61  Pac. 
271,  said: 

"A  new  trial  was  sought,  and  Donaldson's  tes- 
timony was  urged  as  the  newly  discovered  evi- 
dence, but  it  appears  from  the  affidavits  that 
this  evidence  was  in  no  sense  newly  discovered. 
Defendant's  engineers  had  knowledge  through 
their  attorney  of  the  materiality  of  Donaldson's 
testimony  before  the  trial,  and  took  certain 
steps  to  find  him  and  procure  his  attendance. 
At  the  time  of  the  trial  they  had  not  discovered 
htm.  Knowing  of  the  importance  of  his  testi- 
tuoiiy,  defendants  should  have  moved  for  a  con- 
tinuance, ond,  failing  to  do  so,  it  must  be  held 
that  it  entered  upon  the  trial  at  Its  penL" 

This  court,  in  McCants  t.  Thompson,  27 
Okl.  708,  115  Pac  600.  said: 

"The  first  duty  of  a  party,  surprised  at  the 
trial  *  *  *  is  to  take  proper  legal  steps  to 
continue  or  delay  tbe  cause.  He  cannot  neglect 
this  duty  in  the  hope  of  securing  a  verdict  in 
spite  of  such  surprise  and  then  obtain  a  new 
trial.  *  *  '  *  The  defendant,  having  failed  to 
comply  with  this  rule,  is  not  entitled  to  a  new 
trial  on  such  ground. 

"  *To  entitle  the  party  to  a  new  trial  on  tbe 
ground  of  newly  discovered  evidence,  the  motion 
should  set  forth  the  names  of  the  witnesses 
[etc.],  and  that  tbe  evidence  by  rca»oiiable  dili- 
gence could  not  have  been  discovered  before  the 
trisL*  •  •  • 

"The  facts  set  out  in  the  affidavits  in  support 
of  the  motion  for  a  new  trial  appear  to  have 
been  known  to  the  defendant  at  the  time  of  the 
triaL  •  •  •  We  cannot  say  that  the  trial 
court  erred  in  refusing  to  grant  a  new  trial  on 


account  of  surprise  or  newly  discovered  evi- 
dence." 

Tbe  following  authorities— KUlebma  t. 
Railway  Co..  137  Ga.  681, 74  S.  E.  270;  Adam- 
son,  Adm*r,  v.  Traction  Co.,  Ill  Ta.  656,  69 
a  IC  106S;  Gartton  v.  Monroe,  1S6  Ma  App. 
172,  116  a  Wl  1067:  Bertram  Dredge 
Oa.  32  Xnd.  App.  190,  69  N.  B.  470;  Ndiring 
r.  Bicker,  120  HI.  App.  262 ;  State  t.  Gregory, 
31  S.  D.  426,  141  N.  W.  366;  State  r.  La- 
mothe.  87  La.  Ann.  48;  Johnson  t.  Brown 
(Tex.  Glv.  App.)  66  a  W.  486;  Merc  Ca  t. 
Gillespie,  14  OM.  143,  77  Pac.  183— aU  sap- 
port  the  role  that  a  new  trial  for  newly  dis- 
covered evidence  should  be  refused  where  tbe 
existence  of  mdk  evidence  was  known,  but 
not  the  whereabouts  of  the  witness,  and  no 
contlDuance  was  asked. 

'  We  are  therefore  of  tbe  oplnltm  that  the 
motion  filed  here  by  the  defendants  in  error 
for  a  new  trial  oa  account  of  newly  dis- 
covered evidence  did  not  bring  the  same  wltb* 
in  the  statute  so  as  to  authorise  tbe  trial 
court  to  grant  tbe  same. 

There  are  ottier  grounds  assigned  as  error 
here,  but  under  tbe  Tlew  we  bare  taken  It  te 
unnecessary  to  consider  the  same. 

The  Judgment  ot  the  lower  court  Is  there- 
fore rerereed,  with  directions  to  tbe  trial 
court  to  set  aside  the  order  granting  a  new 
trial  herein. 

PER  CURIAM.  Adopted  In  wbola 


(62  Okl.  87> 

ECrrOLS  et  al.  V.  REEBURGH.  (No.  7472.) 
(Supreme  Court  of  Oklahoma.   Dec  10,  1916.) 

(SvUabuM  bv  the  Court.) 

1.  MOBTQAQES  <3='383~FoEEC£.OSmtE  BT  AC- 
TION—DEMAND  FOB  Deficiency  Judgmbnt. 

Suit  to  foreclose  a  real  estate  mortgage  may 
he  maintained  without  seeking  personal  judg- 
ment for  tbe  mortgage  indebtedness. 

[Ed.  Note. — For  other  cases,  see  Mortsagesb 
Cent.  Dig.  %  1148;  Dec.  Dig.  <^383.]  ^ 

2.  JUBT  0=>14(4)— RlOHT  TO  TBIAL  BT  JVBT 

— Naturs  or  Issue. 
In  an  action  for  foreclosure,  where  a  defend- 
ant against  whom  no  money  judgment  is  sought 
by  cross-petition  sets  up  lack  of  understanding 
and  incompetency  in  the  maker  of  the  note  and 
mortgage,  and  upon  that  ground  seeks  the  affirm- 
ative relief  of  cancellation  of  the  note  and  mort- 
gage, under  the  authority  of  the  decision  of  thin 
court  in  Maas  et  al.  v.  Doomyer,  21  Okl.  431, 
96  Pac  691.  and  of  Hartsog  v.  Berry,  45  Okl. 
277.  146  Pac  328,  such  defendant  is  not  entitled 
to  a  jury  trial  upon  tbe  issue  of  the  lack  ot  un- 
derstanding of  such  maker. 

[Ed.  Note.— For  other  casesi  see  Jory,  Gmt. 
Dig.  S  69;  Dec  Dig.  «»14(4).] 

3.  Appeal  and  Ebbob  «=s>1000(4)  —  Mobt- 
oaoes  ^=»463  —  pobeclosobe  —  evidsnok 
—Review. 

In  an  equity  case,  where  the  judgment  of  tbe 
trial  court  is  not  against  the  weight  of  the  evi- 
doice,  it  will  be  sustained.  Record  examlnedr 
and  heli,  that  the  judgment  of  tbe  lower  court 
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is  Bustained  bj  the  weight  of  the  evidence,  ex- 
cept aa  indicated.  * 

[Ed.  Note.— For  other  esses,  see  Appeal  and 
Error,   Cent   Dig.   g  3974:    Dec.  Dig. 
1009(4);  Mortgages.  Cent.  Dig.  H  1361,  1363- 
1368;  Dec  Dig.  <&3>468,3 

4.  Infants'  «=>89,  90— Judqweht  «=»237(2>— 
PsocEse— Effect  or  Dbfectb  on  Codbfend- 

ANT8. 

Service  of  summons  upon  an  infant  cannot 
be  waived;  no  one  can  appear  for  him  in  de- 
fense of  an  action  prior  to  such  aervice  of  sum- 
mons; the  defense  of  an  Infant  must  be  made 
b7  guardian  ad  litem,  who  cannot  be  appointed 
until  after  such  service  of  summons;  and  a 
judgment  rendered  against  a  minor  defendant 
without  service  of  summons  and  appointment  of 
guardian  ad  litem  is  void ;  but,  where  minor  de- 
fendants are  not  necessary  parties,  and  the  judg- 
ment is  proj^rlj  rendered  as  to  all  uecessarj 
parties,  it  will  be  siutained  as  to  such  parties 
against  wbom  it  is  so  properly  rendered. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent. 
Dig.  SS  255-272.  273.  276;  Dec  Dig.  *=»89,  90; 
Judgment,  Cent  Dig.  {  41S:  Dec.  Dig.  ^ 
237(2).] 

6.  Apfkax.  and  Bbsob  «=»1176(1)  —  Disposi- 

TXOK  or  CADSK  —  RXVEBSAL  WITH  DlREO- 
TIONB. 

Record  examined,  and  held,  that  tbe  Judg- 
ment was  improperly  rendered  as  to  certain 
minor  defendants  and  in  so  far  as  money  liabil- 
ity was  adjudicated  against  adult  defendants  in 
foreclosure,  but,  the  judgment  being  properly  en- 
tered as  against  such  adult  defendants  for  fore- 
closure of  mortgage,  the  judgment  is  reversed, 
and  the  cause  remanded,  with  directions  to  th« 
trial  court  to  enter  Jndgmait  In  accordance  with 
this  opinion. 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  45S8,  4K^;  Dee.  Dig.  «=» 

GommlBBioDeTs'  Opinion,  Divlritni  No.  3. 
Error  from  District  Court,  Greer  County; 
Will  Linn,  Judge. 

Action  by  S.  P.  Reebnri^  against  B.  O. 
Ediols,  Jr.,  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Reversed 
and  remanded,  witb  directions. 

W.  W.  Noffslnger  and  Y.  P.  Broome,  both 
of  Mui>kogee,  and  Frank  O.  Eagln,  of  Man- 
gam,  for  plaintiffs  In  error.  H.  D.  Henry, 
of  Maugum,  for  defendant  in  error. 

JOHNSON,  G.  Upon  March  19,  1909.  to 
secure  tbe  payment  of  his  promissory  note 
of  the  same  date  in  the  sum  of  $1.].16,  one 
R.  C.  Echols  executed  to  one  G.  C  Keeling 
his  two  mortgages  covering  the  following 
described  property,  to  wit:  Lot  7  In  block 
19  of  the  original  town  of  Mangum,  Okl., 
and  lots  S9,  40,  41,  and  42  in  block  7,  Irvli^- 
ton  addition  to  the  city  of  Oklahoma  City, 
OkL  Such  note  was  given  in  payment  of  an- 
other note  upon  which  the  said  R.  O.  Echols 
was  surety.  Hie  note  and  mortgages  of 
March  19,  1909,  were  assigned  by  Keeling  to 
8.  P.  Reeburgh. 

Tills  action  was  brought  by  Reeburgh 
against  R.  C  Echols,  Jr.,  Ima  Echols,  Ora 
May  Echols,  and  Sallie  S.  Echols,  heirs  of  R. 
C.  Echola,  deceased,  and  Sallie  S.  Echols,  G. 
O.  Keeling,  and  J.  A.  Springer,  and  Sallie  S. 


Echols,  as  natural  guardian  of  B.  CL  Echols; 
Jr.,  Ima  Echols  and  Ora  May  Echols,  minor 
heirs  of  R.  C  Echols,  deceased,  for  fore- 
closure of  the  said  real  estate  mortgages, 
and  to  recover  a  money  judgment  as  against 
the  said  G.  <X  Keeling,  Indorser  of  the  said 
note.  Service  of  summons  does  not  appear 
to  hare  been  had  upon  the  said  Eeellog,  nor 
upon  either  of  said  minors,  R.  C.  Echols. 
Jr.,  Ima  Echols,  and  Ora  May  Echols;  and 
no  guardian  ad  litem  was  appointed  for 
the  said  minors.  Keeling  did  not  appear 
in  the  action;  but  the  other  defendants.  In- 
cluding the  minors,  purported  to  enter  a  gen- 
eral appearance  and  defend  the  action. 

Tbe  appearing  defendants  generally  denied 
the  allegations  of  the  petltltm,  Including 
the  execution  of  the  note  and  mortgages, 
and  set  up  that  at  the  time  of  the  purported 
executlm  of  such  Instruments  the  maker,  B. 
<X  Ediols,  was  ill  In  a  hospital  la  Oklahoma 
01^  as  a  result  ci  a  serious  surgical  opera- 
tion, from  the  effects  of  wbldti  Illness  he  later 
died,  and  that  at  the  time  of  the  purported 
execution  of  such  Instruments,  as  a  result 
oi  suc^  illness,  the  said  B.  C.  Echols  was  In 
a  semiconscious  condition,  snffeilng  with  in- 
tense pain,  was  unsble  to  and  did  not  un- 
derstand tbe  nature  and  effect  of  the  Instru- 
ments, and  was  incapable  of  transacting  or 
understanding  any  business  transaction,  and 
that  the  said  note  and  mortgages  were  know- 
ingly and  fraudulently  obtained  from  the 
said  B.  C  Echols  while  he  was  in  such  con- 
dition, and  were  without  any  consideration; 
and,  based  upon  these  auctions,  the  an- 
swer of  said  appearing  defendants  asked  for 
the  cancellation  of  the  said  note  and  mort- 
gages, the  latter  as  a  cloud  npon  tbe  real 
estate,  and  for  such  other  and  further  re- 
lief as  might  have  seemed  equitable  and  Just 
in  the  premise.  While  this  pleading  was 
denominated  as  an  answer,  It  asked  for  af- 
firmative relief,  and  In  fact  was  an  answer 
and  cross-petition.  Such  answer  and  cross- 
petition  alleged  that  the  party  obtaining  the 
execution  of  the  note  and  mortgage  on  be- 
half of  the  payee  and  mortgagee  was  the 
agent  of  plaintiff  in  this  cause,  and  in  fact 
acting  for  plaintiff  and  with  his  full  knowl- 
edge. 

Tbe  answer  and  cross-petlti<m  was  not  veri- 
fied, and  there  was  no  evidence  tending  to 
controvert  the  execution  of  the  note  and 
mortgages;  therefore  that  question  does  not 
enter  into  the  appeal.  The  reply  was  an 
unverified  general  denial,  thus  not  contro- 
verting the  allegation  that  the  taker  of  the 
instruments  was  the  agent  of  plaintiff,  and 
there  was  no  evidence  upon  that  point ;  and 
therefore  the  question  of  innocent  third  par- 
ty is  not  in  the  appeal.  Also  these  questions 
are  not  presented  by  the  briefs  of  the  par- 
ties. 

At  the  trial  plaintiff  rested  after  the  In- 
troduction of  the  note  and  mortgages,  wher^ 
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npoD  the  defendants  Introduced  their  evi- 
dence tending  to  sustain  the  allegations  of 
the  answer  and  cross-petition  as  to  the  In- 
competency of  R.  C.  Echols  at  the  time  of 
the  execution  of  the  instruments  in  ques- 
tion. There  was  no  evidence  of  fraud  or 
lack  of  consideration,  but  it  appeared  that 
the  note  and  mortgages  In  question  were 
executed  In  payment  of  the  surety  note  here- 
inabove mentioned.  At  the  conclusion  of  the 
evidence  of  defendants,  on  motion  of  the 
plaintiff,  the  court  directed  the  Jury  to  ren- 
der a  verdict  In  favor  of  plaintlft. 

Upon  the  directed  verdict  the  court  ren- 
dered judgment  for  plalntUT  against  "R.  C. 
Echols  et  al."  for  the  sum  of  $1,943.70.  being 
principal  of  the  note.  Interest  and  attorney's 
fees,  and  "that  the  real  estate  above  describ- 
ed be  sold  as  upon  execution  to  satisfy  and 
pay  the  same,  after  a  period  of  six  months 
after  the  date  of  this  judgment,  'appraiser 
of  said  mortgage  having  been  made.' "  From 
this  judgment,  and  order  denying  motion  foi 
new  trial,  said  appearing  defendants  have 
appealed. 

The  pivotal  propositions  here  submitted 
are:  (1)  That  the  lower  court  erred  In  not 
submitting  the  case  to  ttie  jury  and  In  di- 
recting a  verdict  for  plalntlCF;  and  (2)  that 
the  court  erred  in  rendering  ji^gment  for 
the  plaintiff  upon  the  evidence  Introduced  In 
the  case. 

[2]  If  the  issues  involved  were  such  that 
the  parties  were  entitled  to  a  jury  trial, 
there  was  error  in  the  direction  of  a  verdict, 
for  there  was  sufficient  evidence  upon  the 
part  of  defendants,  as  to  the  main  fact  in 
issue,  viz.  the  incompetency  of  mortgagor  to 
take  the  case  to  the  jury  if  the  Issue  was 
triable  to  a  jury.  However,  under  the  rules 
heretofore  announced  by  this  court,  the 
Is&ues  were  triable  in  equity  to  the  court, 
and  not  to  a  jury  as  a  matter  of  right 

In  the  case  of  Maas  v.  Dunmyer,  21  OkL 
434,  96  Pac  ^1,  Maas  allied  that  at  the 
time  of  the  execution  of  a  deed  In  contro- 
versy there  he  was  Insane  and  without  un- 
derstanding, and  upon  this  allegation  ask- 
ed for  the  affirmative  relief  of  the  cancella- 
tion of  the  deed.  The  suit  was  one  for  fore- 
closure of  a  mortgage  executed  by  a  grantee 
of  Maas,  and  did  not  seek  a  money  judg- 
ment against  Maas.  This  court  held  that 
this  Issue  Involved  the  application  of  equi- 
table doctrines,  and  was  the  predicate  for 
relief  that  only  a  court  of  equity  could  give, 
and  said: 

"In  an  action  for  foreclosure,  where  a  defend- 
ant against  whom  no  money  judgment  is  sought 
by  cross-petition  in  bis  answer  sets  up  a  defense 
and  alleges  a  cause  of  action  involving  the  ap- 
plication of  equitable  doctrines,  and  seeks  relief 
that  only  a  court  of  equity  can  give,  such  de- 
fendant is  not  entitled  to  a  jury  Mai  on  the  is- 
sues raised  by  his  cross-petition." 

As  applicable  to  other  classes  of  actions 
and  conditions  of  fact,  a  similar  result  was 
reached  by  this  court  in  the  case  of  Hartsog 
ct  aL  T.  Ben7  ^  aU  45  OkL  277,  145  Pac. 


328,  and  in  a  number  of  cases  cited  In  the 
opinion  in  this  last-named  case,  where  it  was 
held  that,  In  an  equitable  action  to  quiet  ti- 
tle to  land,  a  cross-i>etition  in  ejectment 
would  not  entitle  a  defendant  to  a  jury  trial, 
as  a  court  of  equity,  having  already  obtained 
jurisdiction  of  a  purely  equitable  action, 
would  retain  such  jurisdiction  until  the  equi- 
table issues  were  setUed. 

[1  ]  In  the  present  case  plaintiff,  as  against 
appellants,  sought  foreclosure  only,  and  not 
a  personal  judgment.  The  provisions  of  sec- 
tion 5128  of  the  Revised  Laws  of  1910,  as 
amended  by  chapter  175  of  the  Session  l4iws 
of  1915,  for  personal  judgments  in  actions 
to  foreclose  mortgages,  are  for  the  benefit  of 
the  lien  creditor,  and  may  be  waived  by  him. 
This  Is  the  evident  Intention  of  the  language 
used,  and  any  other  construction  of  that 
section  would  produce  such  a  destructive  ef- 
fect upon  the  rights  of  lienors  in  a  great 
many  cases  as  could  hardly  have  been  In- 
tended by  the  legislative  power.  In  a  number 
of  cases  this  court  has  held  that  suits 
in  foreclosure  may  be  maintained  wlthoat 
seeking  a  personal  judgment.  Tracey  v. 
Crepin,  40  Okl.  297,  138  Pac.  142;  Brocker  v. 
StaUard,  34  Okl.  612, 126  Pac  781;  McClung 
V.  Culllson,  16  Okl.  402,  82  Pac.  499. 

In  this  case  the  same  defense  which  In 
Maas  V.  Dunmyer,  supra,  was  held  to  be 
equitable  was  Interposed  by  way  of  cross- 
petition.  While  a  personal  judgment  was 
rendered  against  appellants,  It  was  improp- 
er, and  not  jnstlfled  1^  the  Issues,  the  evi- 
dence, or  the  law,  and  cannot  influence  Uie 
question  as  to  whether  the  defendants  were 
entitled  to  a  jury  trlaL 

[8]  As  to  the  Issue  of  lack  of  tuderstand- 
ing,  the  pleadings  and  circumstances  of  this 
case  are  identical  with  those  in  the  case  of 
Maas  T.  Dnmnyer,  supra;  aiul,  following 
the  authority  of  that  case,  auppcurted  by  Bart- 
Bog  T.  Berry,  supra,  and  cases  therein  refer- 
red to,  we  must  hold  that  in  this  case  de- 
fendants were  not  entlUed  aa  ot  rli^t  to  a 
jury  trial.  The  direction  of  the  verdict,  un- 
der this  holding,  amounted  to  a  dedsion  of 
the  case  by  the  court,  and  was  not  error,  If 
not  against  the  weig2kt  of  the  evidence ;  for 
in  the  case  of  Hartaog  t.  Berry,  supra,  and 
kindred  cases  therein  dted,  It  was  held  that 
in  an  equitable  action  the  court  Is  not  bound 
by  the  verdict  of  a  jury,  and  error  In  Instroct' 
ing  a  jury  In  such  cases  is  harmless. 

As  to  the  assignment  that  the  court  erred 
in  rendering  judgment  for  plaintiff  and 
against  the  appearing  defendants,  the  find- 
ing of  the  lower  court,  necessarily  involved 
in  the  judgment  that  defendants  had  not 
sustained  the  burden  of  proving  the  lack  of 
contractual  capacity  In  R.  G.  Bchols  at  the 
time  of  the  execution  of  the  note  and  mort- 
gages, and  that  the  plaintiff  was  entitled  to 
foreclosure  of  the  mortgages,  Is  reasonably 
supported  by  the  evidence,  and  not  against 
the  weight  of  the  evldenca. 
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Tbe  erldenee  Ot  defendants  showed  tbat  R. 
O.  Echols  was  operated  upon  on  March  Htb 
for  an  abscess  In  the  npper  Jaw,  and  remsln- 
ed  In  the  hospital  10  or  U  days  before  going 
to  his  h<mie  at  Mangnm,  OU.;  that  he  re- 
mained under  an  anesthetic  about  24  hours. 
Tba  attending  physldans  for  defendants  te»> 
tlfled  that  thereafter  for  several  days  when 
he  bad  fever  he  was  semiconscious,  but  that 
wb^  not  under  the  Influence  of  the  fever 
he  seemed  perfectly  sane  if  anything  impor- 
tant came  up.  There  was  no  evidence  that  at 
the  time  of  the  execution  of  the  Instruments 
he  wss  under  the  Influence  of  fever;  but  this 
occurred  some  6  days  after  the  operation, 
when,  as  indicated  by  the  ecpert  testimony,  he 
was  rallytng  from  the  effecte  of  the  operation. 
He  attended  to  the  arrangement  of  the  ez- 
venses  of  his  Illness,  and  later,  while  still 
ia  about  the  same  condition,  executed  to  Ills 
wife  deeds  to  the  property  In  question,  un- 
der which  the  defendants  Sallle  S.  Echols, 
the  widow,  and  J.  A.  Springer,  grantee  of 
the  widow  as  to  a  half  Interest  in  such  lands, 
are  claiming  such  property  in  this  action. 
One  of  the  physicians  testified  that  it  was 
his  recollection  tbat  be  had  told  tbe  party 
who  took  tbe  note  and  mortgages  tbat  be 
could  see  Bcbols  If  he  went  to  Okleboma  City. 
Echols  was  doubtless  In  such  a  pbyslcal  and 
mental  condition  tbat  a  court  of  equity  would 
very  carefully  scrutlnlzie  sny  evidence  of 
fraud  In  a  transaction  with  blm  at  tbe  time, 
and  Instantly  set  aside  any  Instrument  as 
to  which  tbe  least  degree  of  fraud  ejcitrted; 
but  there  was  no  satisfactory  evidence  show- 
ing tbat  his  mind  could  not  meet  another  up- 
on the  ground  of  fair  dealing.  There  Is  no 
evidence  of  fraud,  but  tbe  note  was  given 
in  settlement  of  a  thea  existing  liability  as  ro 
tbe  validity  of  which  not  the  least  question 
Is  made.  In  addition  to  this,  the  old  noto 
was  surrendered  to  Echols  at  tbe  time,  and 
later  came  into  the  hands  of  Sallle  S.  Echols. 
The  adult  defendants  promised  from  time  to 
time  to  settle  tbe  new  note  and  mortgage, 
and  made  no  question  of  the  Incapacity  of 
Echols  for  more  than  4  years,  and  until  the 
old  note  seems  to  have  been  barred  by  the 
statute  of  limitations. 

The  finding  of  the  lower  court  against  the 
Issue  of  lack  of  understanding,  and  In  favor 
of  the  foreclosure,  Is  not  against  tbe  weight 
of  the  testimony;  and  the  rule  of  this  court 
on  appeids  in  equity  cases  Is  that,  unless 
the  finding  and  Judgment  of  tbe  trial  court 
Is  clearly  against  the  weight  of  the  evidence, 
they  are  conclusive  upon  this  court  Board 
of  Oom'rs  of  Woodward  Co.  v.  Thyfault,  43 
Okl.  82. 141  Pac.  409. 

[4, 1]  Bowever,  there  was  no  pleading  or 
evidence  to  sustain  a  money  Judgment  against 
any  of  the  defendants  who  were  parties  to 
the  Judgment  of  the  lower  court;  and  the 
lower  court  was  without  Jurisdiction  to  ren- 
der any  Judgment  whatsoever,  for  money  or 
tor  foredosure,  as  against  the  minor  defend- 


ants, B.  0.  Bdwls,  Jr.,  Ima  Ecb<^  and  Ora 
May  Ocbfds,  for  the  reasm  that  no  service 
of  anmmons  vas  bad  oa  any  of  sudi  minors 
and  no  guardian  ad  litem  was  uniiointad  fbr 
them. 

This  court  has  held  that  servtoe  of  snm> 
mens  upon  an  Infant  cannot  be  waived ;  that 
no  one  can  ain>ear  for  him  in  defense  ot  an 
action  prior  to  sudt  service ;  that  his  defuse 
must  be  made  by  a  guardian  for  the  suit,  who 
cannot  be  appointed  till  after  service;  and 
tlut  a  Judgment  rmdered  against  a  minor 
de^idant  without  service  of  summons  and 
appointment  of  a  guardian  ad  litem  is  raUL 
Condlt  V.  Condit.  Gsuse  No.  7806, 168  Pac.  456, 
not  yet  olBcially  reported ;  Boiling  v.  Camp- 
belt,  86  Okl.  671,  128  Pac:  lOSl;  Scott  t. 
Brown,  40  Okl.  184,  137  Paa  llS. 

Tbe  Judgment  of  tbe  lower  court  as  to  the 
minor  defendants  must  therefore  be  re- 
versed. However,  tbe  evidence  at  tbe  trial 
disclosed  that  tbe  said  minor  defendants 
have  no  interest  in  tbe  real  property  Involv- 
ed, and  tbat  prior  to  bis  death  the  mortgagor 
had  conveyed  the  property  to  the  defendant 
Sallle  S.  Echols,  who  later  conveyed  an  un- 
divided (Hie-balf  interest  In  tbe  pnperty  to 
tbe  defendant  J.  A.  Springer.  This  being 
true,  the  minor  defendants  were  not  necessary 
parties  to  the  action,  and  Judgment  of  tore- 
closure  would  be  prop»^ly  rendered  as  against 
Sallie  S.  Echols  and  J.  A.  Springer,  adult 
defendants  and  owners  of  the  equity  of  the 
mortgagor  in  the  property;  for  this  court 
baa  held  tbat,  where  tbe  minor  heirs  of  a 
mortgagor  are  not  necessary  parties  to  an 
action  and  Judgment  of  foreclosure  of  a  real 
estate  morts^ge,  such  minor  heirs  would  not 
be  necessary  parties  on  appeal,  and  the  omis- 
sion of  snch  heirs  as  parties  to  tbe  appeal 
will  not  deprive  tliis  court  of  Jurisdiction  to 
sustain  tbe  Judgment  of  foreclosure  as  to 
the  necessary  parties  who  are  parties  to  the 
appeal.  Jameson  v. '  Goodwin,  43  Okl.  154, 
141  Pac.  767. 

The  petition  did  not  seek  a  money  Judgment 
against  Sallle  S.  Echols  or  J.  A.  Springer, 
and  the  evidence  did  not  show  that  they  had 
assumed  the  mortgage  indebtedness.  Tbe 
money  Judgment  therefore  against  these  de- 
fendants was  improperly  rendered.  However, 
regardless  of  these  defects,  this  being  an 
equity  action,  and  tbe  Judgment  of  foredo- 
sure  being  proper  as  against  Sallle  S.  Ediols 
and  J.  A.  Springer,  this  court  will  render 
or  direct  the  rendition  of  tbe  Judgment  whidi 
should  have  been  rendered'ln  tbe  trial  court. 
Consolidated  Sted  &  Wire  Co.  v.  Burnliam.  8 
Okl.  614,  58  Pac  654;  Shenners  r.  Adams, 
148  Paa  102S,  not  yet  officially  reported; 
Wlmberly  v.  Wlnstock,  149  Pac.  238,  not  yet 
officially  reported. 

The  judgment  at  the  lower  court  should  be 
reversed,  and  the  cause  ronanded,  with  di- 
rections to  tbe  lower  court  to  permit  plaintiff 
to  dismiss  the  said  action  without  prejudice 
as  to  the  said  minor  defendants,  £.  O.  Ediola^ 
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Jr..  Ima  Ekdiols,  and  Ora  ISaj  Echols,  and  to 
■eDter  Jndgmeat  In  favor  of  plaintiff  and 
against  the  defendants  SalUe  S.  Echols  and 
J.  A.  Springer,  adjudging  the  amount  due 
from  and  nnpald  by  the  estate  of  the  mortr 
igflgor  to  the  plaintiff,  and  for  foreclosure  of 
•said  mortgages  and  the  sale  of  the  mortgaged 
property  In  satisfaction  of  audi  Indebted- 
ness 80  found  to  be  doe  and  unpaid,  with 
-costs,  and  for  such  other  relief  as  may  be  lu- 
-cident  to  such  foreclosure  and  sale  and  to 
which  plaintiff  may  be  entitled  In  the  prem- 
ises, the  costs  of  this  appeal  to  be  divided 
-equally  between  plaintiff  and  the  defendants 
Sallie  S.  Echols  and  J.  A.  Springer,  half  to 
plaintiff  and  the  other  half  to  the  said  last-, 
named  defendants. 

PKB  CUBIAM.  Adopted  In  whoie. 


■<03  Okl.  40) 

THRAVES  V.  TUCKER  et  al.    (No.  8397.) 
(Supreme  Court  of  Oklahoma.   Dec  19,  1916.) 

(SylJabua  by  the  Court.) 

Appeal  and  Ebbob  <S=»343,  358 — Time  vob 
Taking  Fbookbdings— Statutobt  Pbovz- 

H0N8. 

Under  section  4452,  St.  1893  (section  5255, 
Bev.  Laws  1010),  as  amended  by  Act  Feb.  14, 
1011  (Sess.  Laws  1910-11.  c.  18,  p.  35),  a 
proceeding  to  review  an  order  denjing  a  motion 
to  vacate  a  prior  judftment  must  be  commenced 
within  6  months  from  tbe  date  of  sadi  order. 

(a)  Within  the  meaaioK  of  this  section  of 
■oar  statutes,  following  the  statutory  rule  in 
the  trial  courts  (section  3892,  St.  1893,  the 
same  beinfc  aestion  4659,  Bev.  Laws-  1910). 
«ach  a  proceeding  for  a  review  is  commeQcea. 
as  to  each  defendant  in  error,  at  the  date  of 
-the  Bommona  which  is  served  on  liim,  or  on 
«  codefeodant  who  is  a  joint  contractor  or 
otherwise  united  in  interest  with  him,  provided 
euch  service  of  snmrnons  la  actually  made  with- 
in 60  days  from  said  date,  and  provided  further 
that,  where  an  attempt  to  commence  such  a 
{>roceeding,  as,  for  instance,  by  filing  a  prsB- 
dpe  for  summons,  is  made  before  tbe  date  of 
such  aummooB,  fcdlowed  by  a  faithful,  proper, 
and  diligent  endeavor  to  procure  service  and. 
-within  60  days,  by  actual  service  of  such  sum- 
mons,  such  proeeedinff  riiall  be  deemed  to  have 
been  commenced  at  sacb  earlier  date,  and  pro- 
vided still  further,  where  service  by  publica- 
tion is  proper  and  is  actually  made,  such  pro- 
ceeding abfill  be  deemed  commenced  at  the  date 
of  the  first  publication,  or,  if  a  faithful,  prop- 
er, and  diligent  endeavor  be  made  at  an  earlier 
date  to  procure  such  service,  as,  for  instance, 
hy  preecipe  and  other  prerequisite  steps,  and, 
within  60  days  thereafter,  suoh  first  publica- 
tion is  actually  made,  such  proceeding  shall  be 
deemed  commenced  at  tbe  date  of  such  attempt 

(b)  where  such  proceedinK  is  not  so  com- 
menced within  stdd  limited  period  of  6  months, 
a  motion  to  diamiss  the  same  will  be  suatnined 
and  such  proceedinx  dismissed. 

FEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  1889-1904.  1926.  1927; 
Dec.  Dig.  «=>343,  356.] 

Error  from  District  Court,  Nowata  Coun- 
ty; A.  O.  Hough,  Special  Judge. 

Motion  by  W.  V.  Thraves  against  W.  B. 
Tucker  and  another  to  vacate  u  prior  judg- 
ment. Order  ovcrrnling  motion,  and  Thraves 
brings  error.  Dismissed, 


Tillotson  &  BUiott,  of  Mowata,  for  plalntlft 
in^  error.  A.  B.  Campbell,  of  Nowata,  and  J. 
H.'  Keith,  of  GoffeyrlUe,  Kan.,  for  defendants 
in  error. 

THACKER,  J.  On  December  20,  1915, 
the  motion  of  the  plaintiff  In  error  to  vacate 
a  prior  judgment  agalust  him  in  the  trla'i 
court  was  overruled;  and  on  June  17,  1916, 
he  filed  his  i>etltlon  in  error  In  this  court  to 
obtain  a  review  of  the  order  overruling  that 
motion,  but  has  not  procured  the  servlra  nor 
issuance  of  summons,  nor  filed  a  preecipe 
therefor,  and  the  defendants  In  error  have 
not  entered  a  general  appearance  here,  nor 
otherwise  waived  the  necessity  for  summons. 

The  defendants  in  error  now  move  for  a 
dismissal  of  this  appeal  upon  the  ground 
that  DO  "proceeding"  for  a  review  in  this 
court  has  been  commenced  within  6  months 
from  the  date  of  that  order. 

Under  section  4452,  Statutes  1893  {section 
5255,  Rev.  Laws  1910),  as  amended  by  Act 
Feb.  14.  1911  (Session  Laws  1910-11,  c.  18.  p. 
35),  a  proceeding  to  review  an  order  denying 
a  motion  to  vacate  a  prior  judgment  must  be 
commenced  within  6  months  from  the  date 
of  such  order.  Within  the  meaning  of  the 
above-cited  section  of  our  statutes,  following 
the  statutory  rule  in  the  trial  courts  (sectlcm 
3892,  Statutes  1S93,  fbe  same  being  section 
4659,  Rev.  Laws  1910),  such  a  proceeding  for 
a  review  Is  commenced,  as  to  each  defendant 
in  error,  at  the  date  of  the  summons  which 
Is  served  on  him,  or  on  a  codefeodant  who 
U  a  joint  contractor  or  otherwise  united  in 
Interest  with  him,  provided  such  service  of 
summons  Is  actually  made  within  60  days 
from  said  date,  and  provided  further  that, 
where  an  attempt  to  commence  such  a  pro- 
ceeding, as,  for  instance,  by  filing  a  pneclpe 
for  smumons,  is  made  before  the  date  of 
sudi  summons,  followed  by  a  faithful,  prop- 
er, and  dUlgent  endeavor  to  procure  serv- 
ice, and  within  60  days  by  actual  service  of 
su(^  summons,  such  proceeding  shall  be 
deemed  to  have  been  commenced  at  such 
earlier  date,  and  provided  still  further,  where 
service  by  publication  Is  proper  and  is  ac- 
tually made,  such  proceeding  shall  be  deemed 
commenced  at  tbe  date  of  tbe  first  publica- 
tion, or.  if  a  faithful,  proper,  and  diligent 
endeavor  be  made  at  an  earlier  date  to  pro- 
cure such  service,  as,  for  Instance,  by  pradpe 
and  other  prerequisite  steps,  and  within  60 
days  thereafter  such  first  publication  is  ac- 
tually made,  such  proceeding  shall  be  deem- 
ed commenced  at  the  date  oC  such  attempt. 
Barber  Asphalt  Paving  Co.  et  aL  v.  Botsford 
et  al.,  50  Kan.  331,  31  Pac.  1106.  Where  such 
proceeding  Is  not  so  commenced  within  said 
limited  period  of  6  months,  a  motion  to  dis- 
miss the  same  will  be  sustained  and  such  pro- 
ceeding dismissed.  Watiilns  et  al.  v.  Barn- 
well, 35  OkL  206,  128  Pac.  511,  and  cases 
therein  cited. 

As  it  appears  that  no  proceeding  has  been 
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commeaced  In  this  court  to  review  the  order 
mentioned  within  6  months  from  the  rendl- 
tloa  of  the  same,  as  required  by  the  sections 
of  the  statutes  dted,  the  motion  to  dismiss 
this  appeal  U  sustained,  and  this  appeal  Is 
dismissed.  AU  the  Jnstlce&r  concur. 


(62  Okl.  1») 

GHIOAGO,  B.  I.  &  P.  RT.  00.  r.  WRIGHT. 
(No.  8054.) 

(Supreme  Court  of  Oklahoma.    Dec.  6.  1916. 
Rehearing  Denied  Jan.  9.  1917<) 

(Svllabm  bv  lAe  Court.) 

1,  Negligence  «S=»13Sa9)— Attkactivk  Nui- 
sance—Juby  Question. 

A  chiid  U  years  of  age  was  injured  by  hot 
water,  titeam,  and  hot  mud  emitted  from  a 
metal  pipe,  said  pipe  being  ii%  or  4  inches  in 
diameter,  attached  to  a  stationary  engine  and 
extending  out  of  the  building  in  which  it  is  lo- 
cated, and  the  end  of  the  pipe  was  unguarded 
and  unprotected.  Whether  the  premises  where- 
on the  same  is  located  was  sufficiently  attractive 
to  allure  children  lo  the  danger,  and  whether 
the  pipe,  in  ttae  position  and  manner  iu  which 
it  was  left,  was  dangerous,  and  whether  left  in 
a  dangerous  condition  in  an  attractive  place 
known  to  be  frequented  by  children,  and  wheth- 
er the  situation  was  such  as  to  suggest  to  the 
railway  company  the  probability  of  accident, 
and  whetiicr  the  defendant  was  negligent,  pre- 
sented a  question  of  fact  for  the  consideration 
ot  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §§  313,  322 ;  Dec.  Dig.  «=al36a»).] 

2.  Negugknce     «=3l41<10)  — Contributobt 

NeOLIOKNCE— CUELDBEN— IRSTBDCTIONS. 

It  is  not  error  to  submit  to  the  jury  the 

auestiou  of  contributory  negligence  permitting 
le  jury  to  take  into  consideration  the  i^e,  ex- 
perience, ard  maturity  of  the  dilld,  or  that  a 
child  under  7  ^eara  of  age  is  not  guilty  of  con- 
tributory neghgcncc,  or  that  s  child  between 
7  and  14  yeara  of  age  is  not  presumed  to  be 

Silty  of  more  than  technical  trespass  as  affeet- 
S  the  question  of  duty  of  the  defendant  in  re- 
spect to  the  dangerous  condition  of  the  prem- 
ises. 

[Eld.  Note.— For  other  casps,  see  Nogligence, 
Cent  Dig.  8  393;  Dec.  Dig.  «=»14ia0).] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Oonrt,  Jeffenion  Oounty; 
Cham  Jones,  Judge. 

Action  by  Ella  Wright,  next  friend  of 
Herbert  George,  a  minor,  against  the  Chi- 
cago, Rock  Island  &  PadQc  Railway  Com- 
pany,- for  damages.  There  was  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

C.  O.  Blake,  W.  H.  Moore,  and  R.  J.  Rob- 
erts, all  of  El  Reno,  K.  W.  Shariel,  of  Okla- 
homa City,  and  Guy  Green,  of  Wburlka,  for 
plalntifC  in  error.  Bridges  &  Vertrees,  of 
Waurlka,  for  defendant  in  error. 

BRUNSON,  O.  This  suit  was  Instituted 
on  the  1st  day  of  July,  1915.  It  was  tried 
tm  the  29th  day  of  October,  1915,  there  was 
Judgment  for  the  plaintiff,  the  defendant 
filed  a  motion  for  a  new  trial,  which  was 
overruled  and  exceptions  saved,  and  the 
case  is  now  before  ns  on  appeal.  Before  the 


suit  'was  tried,  the  defendant  in  error,  upoa 
first  obtaining  permission  of  the  court, 
amended  his  petition  to  make  It  read  "Her- 
bert George,  next  friend,  BUa  Wright, 
plaintiff." 

It  is  alleged  substantially  that  Ella  Wright 
is  the  mother  of  Herbert  George,  a  mloor, 
of  the  age  of  9  years;  that  they  reside  In 
JeCferEion  county,  Okl. ;  that  the  defendant 
is  a  duly  organized  and  chartered  corpora- 
tion engaged  In  the  business  of  common  car- 
rier of  freight  and  passengers  for  hire,  end 
that  It  operates  one  of  Its  lines  through  Jef- 
ferson county,  Okl. ;  that  the  company,  for 
the  purpose  of  carrying  on  Its  business  at 
■the  town  of  Waurika,  maintains  and  oper- 
ates a  roundhouse,  and  In  connection  with 
said  roundhouse  maintains  and  operates  a 
stationary  engine,  and  has  connected  there- 
with an  Iron  pipe  about  3H  Inches  In  di- 
ameter, end  30  or  40  feet  long,  which  ex- 
tends out  of  the  roundhouse  on  the  north 
side  thereof,  and  passes  out  of  the  same  at 
an  elevation  of  about  2  feet  from  the  sur^ 
face  of  the  eartli,  and  said  engine  is  used  for 
cleaning  but  engines  or  boilers,  and  when  In 
such  use  there  is  emitted  from  said  pipe 
boiling  water,  steam,  and  hot  mud,  and  that 
sal'l  water,  steam,  and  hot  mud  are  emitted 
from  said  pipe  without  any  protection  or 
bood  ovcK  the  same,  and  that  said  hot  water, 
steam,  and  hot  mud  are  thrown  upon  the 
ground  for  a  distance  of  30  or  40  feet,  at 
which  place  there  has  been  formed,  by  rea- 
son thereof,  a  small  pond;  that  said  round- 
house, engine,  and  pipe  so  used  for  cleaning 
out  said  engines  or  boilers  have  beeu  oper- 
ated by  Che  railroad  company  for  the  past 
7  years,  and  cinders  piled  around  said  pipe 
and  the  pond  or  lake  so  formed  at  the  end  of 
said  pipe  was  attractive  to  children  as  a 
playground,  and  was  so  used  by  them.  All 
of  which  fact  was-  well  known  to  the  agents, 
servants,  and  employ6s  of  the  railway  com* 
pany,  and  that  aald  company  has  never  taken 
any  steps  to  hood  said  pipe,  or  in  any  wise 
protect  the  public  from  the  danger  thereof, 
or  to  prevent  children  from  playing  thereat, 
and  upon  Its  premises. 

It  is  further  alleged  that  on  the  4th  day 
of  Sfarch,  1915,  said  Herbert  Geoi^,  togeth- 
er with  two  other  boys  of  about  the  same  age, 
were  playing  at  and  near  the  roundhouse 
and  near  the  end  of  said  pipe,  and  when  im- 
mediately in  front  of  the  pipe,  an  agent,  serv- 
ant, or  employ^  of  said  company,  without 
notice  or  warning,  turned  boiling  water, 
steam,  and  hot  mud  upon  said  Herbert 
George,  by  reason  whereof  he  was  severdy 
scalded  and  burned,  and  that  by  reasm  at 
said  injuries  he  was  confined  to  his  bed  and 
room  for  over  three  weeks;  that  he  suffered 
Intense  and  excruciating  pain,  both  in  body 
and  mind,  and  that  as  a  result  of  said  bums, 
it  has  left  deep  and  lasting  scars  upon  the 
body  and  limbs  of  said  Herbert  George,  and 
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that  by  reason  of  6ald  Injuries,  he  is  per- 
manently Injured,  to  bis  great  humiliation, 
mental  rafferlng,  and  disgrace;  that  Just 
Immediately  prior  to  the  time  said  boiling 
water,  steam,  and  hot  mud  were  thrown  up- 
on him,  the  agent,  servant,  or  employ^  of  said 
railway  company  saw  and  noticed  said  Her- 
bert George  and  his  playmates  playing  at 
and  near  the  end  of  said  pipe,  and  that  he  did 
not  notify  or  warn  them  that  he  was  going 
to  clean  out  a  boiler,  and  that  there  was 
danger,  or  that  they  were  liable  to  he  In- 
jured, And  It  Is  charged  that  by  reason  of 
these  facts,  act&v  and  conditions,  the  rail- 
way company  was  guilty  of  gross  negligence, 
willfulness,  and  wantonness,  and  he  has  been 
greatly  damaged  In  the  sum  of  $3,000. 

[1]  The  answer  was  one  of  general  denial, 
-except  that  It  admitted  that  It  Is  a  corpora- 
tion engaged  In  operating  a  railroad,  and 
that  it  maintains  and  operates  bald  round- 
4iouse;  denied  that  if  said  Herbert  George 
was  Injured,  such  injuries  were  occasioned 
by  any  negligence  or  carelessness  on  the  part 
of  the  railway  company,  or  of  Its  servants, 
agents,  or  employes,  but  alleged  that  the  said 
injuries,  If  so  received,  were  directly  occaslon- 
-ed  by  and  were  the  proximate  results  of  the 
plaintiffs  own  negligence.  To  this  answer 
a  reply  was  filed,  denying  each  and  all  of  the 
allegations  set  up  as  a  defense  in  said  an- 
swer. 

It  is  contended  that  the  court  erred  In  giv- 
ing to  the  Jury  In&tructlons  Nos.  2,  7,  and  8. 
Instruction  No.  2  reads  as  follows: 

In  this  case,  yon  are  Instmeted  that  If 
joa  find  from  a  preponderance  of  the  evidence 
that  said  Herbert  George  was-  injured  as  al- 
leged, and  that  such  injuries,  if  any,  were  oc- 
casioned end  the  result  of  the  emission  of 
steam,  water,  and  hot  mud  from  the  pipe  as  al- 
leged in  the  plaintiETs  petition,  and  you  further 
find  that  the  steam,  hot  water,  and  hot  mud 
were  discharged  from  eaid  pipe  while  the  em- 

Rlojis  of  the  company  in  a  negligent  and  care* 
•as  manner,  and  witb  a  knowledge  of  the  pres- 
ence of  the  said  Herbert  George  on  the  said 
premises,  at  or  near  the  said  pipe  In  question  as 
alleged  In  his  petition,  and  you  further  find  that 
the  said  Herbert  George  was  free  from  auj 
negligent  and  careless  conduct  on  his  part  which 
contributed  to  his  injury,  then  yon  should  find 
for  the  plaintiff,  and  assess  his  recovery  at  sach 
sum  as  fou  find  from  all  the  facts  and  circum- 
stances m  the  evidence  and  under  the  instruc- 
tions hereinafter  given  you  that  yon  think  he  Is 
justly  entitled  to,  in  no  event  to  exceed  the  sum 
sued  for.  to  wit,  $3,000." 

It  Is  contended  that  the  giving  of  this  In- 
-stmctlon  was  error;  that  It  violated  the  rule 
laid  down  In  case  of  Midland  Valley  By. 
Co.  V.  Ltttlejohn.  44  Okl.  7,  143  Pac  1.  In 
that  case  it  was  held  that  it  Is  error  to  In- 
struct the  Jury  so  as  to  permit  a  trespasser 
or  licensee  who  had  suffered  personal  in- 
juries from  contact  with  dangerous  things 
on  the  praises  of  a  landowner  to  recover 
damages  therefor  without  proof  of  either 
willfulness  or  wantonness  on  the  part  of 
such  landowner.  It  Is  also  contended  that 
this  instruction  is  contrary  to  the  doctrine 
aald  down  In  the  case  of  the  City  of  Shawnee 
T.  Cheek,  41  Okl.  227.  187  Pa&  7H  61  U  R. 


A.  (N.  S.)  672,  where  it  was  held  that  the 
duty  owing  by  a  landowner  to  a  trespassing 
child  of  10  years  of  age,  "In  respect  to  safe- 
ty from  dangerous  artificial  conditions  of 
the  premises"  Is  that  such  landowner  will 
not  "injure  him  Intentionally  or  wantonly." 
In  both  of  these  cases  it  Is  held  that  wanton- 
ness may  be  Inferred  In  proper  cases  from  an 
omission  to  correct  the  condition,  as  well  as 
from  acts  of  commission,  where  such  omls- 
sloa  "involves  a  reckless  disregard  for  the 
safety  of  merely  technical  and  reasonably  an- 
ticipated trespassers." 

It  Is  contended  that  the  court  committed 
error  In  permitting  the  Jury  to  return  a  ver- 
dict for  the  plaintiff  If  it  found  that: 

"Hot  water  and  hot  mud  was  discharged  from 
said  pipe  by  the  employes  of  the  company  in  a 
negligent  and  careless  manner,  and  with  a 
knowledge  of  the  presence  of  said  Herbert 
George  on  the  premtses  at  or  near  the  steam 
pipe  in  question  as  alleged  in  his  petition.*' 

The  evidence  discloses  that  on  the  4th  day 
of  March,  1015,  the  day  of  the  accident,  the 
plaintiff  in  error  was  maintaining,  and  for  6 
or  7  years  prior  thereto  had  maintained,  a 
roundhouse  at  Waurlka,  in  which  was  located 
a  stationary  engine,  a  metal  blowpipe  3  or 
4  Inches  in  diameter  extending  from  it  and 
out  of  the  building  some  40  or  50  feet ;  that 
the  pipe  was  used  for  the  purpose  of  blowing 
out  engines ;  that  when  It  blew  off  It  blew  a 
stream  of  hot  water,  steam,  and  hot  mud  a 
distance  of  60  or  70  feet  beyond  the  end  of 
the  pipe,  except  when  a  wind  was  blowing 
strong,  and  that  beyond  the  end  of  the  pipe 
was  formed  a  considerable  pool  of  water; 
that  from  the  place  where  the  blowpipe  was 
turned  on  and  off  It  was  only  about  4  or  5 
feet  to  the  door  In  the  west  side  of  the  build- 
ing; and  that  from  this  door  the  end  of  the 
pipe  could  be  seen,  and  when  the  accld«it 
happened  said  door  was  open. 

On  the  day  of  the  accident,  Harve  Lowe 
was  operating  said  engine,  and  he  had  oper- 
ated it  for  sometbiug  over  a  year  prior  to 
that  time.  Immediately  after  he  turned  the 
blowpipe  on,  he  looked  out  of  said  door,  and 
saw  two  small  boys  running  away  from  the 
building;  they  were  40  or  50  feet  away;  he 
then  turned  the  blowpipe  off  and  went  to  the 
door,  but  at  that  time  he  did  not  see  Her- 
bert George,  the  boy  injured,  but  soon  there- 
after he  saw  him  going  up  the  railroad 
limping.  Immediately  after  the  accident,  and 
just  after  the  blowpipe  had  been  turned  off, 
the  two  small  boys  looked  and  saw  three  men 
standing  in  the  door  of  the  roundhouse, 
laughing.  Said  Harve  Lowe  said  he  did  not 
see  the  boys  at  the  time  he  turned  the  blow- 
pipe on,  and  he  did  not  go  to  the  door  to 
look  to  see  If  any  one  was  near  the  pipe 
and  liable  to  be  Injured  by  It;  that  he  had 
never,  at  any  time,  before,  turned  the  blow- 
pipe on,  gone  to  the  door,  and  looked  to  see 
if  any  one  was  near  the  end  of  the  pipe  and 
liable  to  be  injured,  and  that  he  had  never 
had  Instructions  so  to  do ;  that  several  times 
he  had  seen  small  boys  playing  around  tli* 
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ronndtaoase,  and  knew  that  they  occasionally 
▼iBited  the  place.  The  end  of  the  pipe  was 
uncovered  and  unguarded,  exposed,  and  not 
In  any  manner  Inclosed. 

It  was  shown  by  H.  G.  Fuller  that  he 
operated  the  stationary  engine  for  several 
years,  but  had  not  operated  It  during  the 
past  2  or  3  years,  and  that  he  never,  at  any 
time,  turned  the  blowpipe  on  without  first 
going  to  the  door  to  see  If  any  one  was  near 
enough  to  the  end  of  the  pipe  to  be  Injured 
from  the  hot  water,  steam,  and  mud  which 
emitted  therefrom.  There  was  a  path  that 
ran  parallel  with  the  pipe,  but  none  that 
crossed  In  front  of  it.  It  was  shewn  by  the 
undisputed  evidence  that  the  danger  from 
this  pipe  could  have  been  eliminated  at  a 
cost  of  aboQt  $8.50. 

On  the  day  of  the  acddeot  Herbert  George, 
a  lad  of  9  years  of  age,  and  two  of  his  com- 
panions about  the  same  age  had  gone  from 
the  town  of  Wanrlka  down  to  the  vicialty  of 
the  roundhouse  for  the  purpose  of  picking 
up  small  pieces  of  lead  which  were  fonnd 
In  the  waste  aboat  the  roundhouse;  they 
had.  been  about  the  roondhoase  for  a  short 
time,  and  had  picked  up  a  number  of  pieces 
of  lead,  when  oda  of  the  boys  announced  his 
Intention  of  gotng  tm  a  drink  of  water,  the 
other  two  boys  started  to  so  home,  and  Her- 
bot  George  started  home,  stuped  In  front 
of  the  blowpipe,  and  Just  as  he  did  so,  there 
was  emitted  thentroai  hot  water,  steam,  and 
hot  mud,  wbldi  Btmok  blm  on  the  leg  and 
burned  him  with  such  severity  that  the  at- 
tention of  a  physician  was  required.  The 
physician  was  called  to  see  him  several  times 
each  day  for  a  period  of  about  two  weeks. 
The  boy  was  disabled,  and  was  conQned  to 
bis  bed  for  about  three  weeks,  during  which 
time  he  suffered  severe  pains.  Herbert 
George  had  been  to  the  roundhouse  several 
times  before  that  day,  but  be  had  never  seen 
the  pipe  in  use,  and  did  not  know  for  what 
purpose  It.  was  used. 

Upon  request  of  the  plalntifT  in  error  the 
jury  was  permitted  to  go  to  the  roundhouse 
and  view  it,  Inspect  the  pipe  and  place  where 
the  boy  was  injured. 

We  gather  from  the  argument  of  the  plain- 
tiff In  error,  the  error  In  this  Instruction 
consists  In  the  court  charging  the  Jury  that 
If  the  Injury  was  occasioned  by  the  com- 
pany In  a  negligent  and  careless  manner, 
and  with  a  knowledge  of  the  presence  of  Her- 
bert George  on  the  premises  at  or  near  the 
steam  pipe  in  question,  then  the  plaintiff 
could  recover,  and  without  requiring  the 
jury  to  find  that  the  company  was  guilty  of 
wantonness.  It  may  be  that  the  instruction 
would  be  objectionable  If  that  was  the  only 
Instruction  upon  the  right  of  the  defendant 
In  error  to  recover,  but.  In  another  para- 
graph of  the  Instruction  the  Jury  was  told 
that  before  plaintiff  would  be  entitled  to  re- 
cover, he  would  be  required  to  prove  that  he 
was  injured  through  wauton  and  willful  ueg- 


Ugence  In  the  manner  charged  in  the  peti- 
tion. 

In  instruction  No.  6  the  Jury  was  told  that 
defendant  in  error  was  a  trespasser,  and 
plaintifF  In  error  owed  him  no  duty  except 
that  of  not  injuring  him  wantcmly  and  will- 
fully, and  in  instruction  No.  6  It  was  ex- 
plained what  was  necessary  to  oonstltate 
wanton  and  wlllfnl  injury. 

The  Instruction  following  the  one  com- 
plained of  here  was  given  for  the  purpose  of 
explaining  to  the  Jury  what  defendant  in 
error  would  have  to  establish  by  a  prepon- 
derance of  the  evidence  In  order  to  recover — 
that  they  would  have  to  show  wantonness 
and  willfulness  on  betialf  of  the  company 
before  it  would  be  liable  for  the  emission  of 
the  steam,  hot  water,  and  hot  mud  from  the 
pipe  Iq  a  careless  and  negligent  manner. 

We  do  not  deem  it  necessary  to  enter  Into 
an  extended  discussion  of  the  attractive  nui- 
sance doctrine,  as  that  doctrine  has  been 
fully  explained  in  the  cases  above  referred 
to,  and  in  other  cases  by  this  court.  In  the 
case  of  Littlejohn  v.  Midland  Valley  By.  Co., 
148  Pac.  120,  it  is  said: 

"In  the  jurisdictions  where  the  attractive  nui- 
sance doctrine  is  recognised,  whether  or  not  tlie 
particular  premises  are  sofficiently  attractive 
to  entice  children  into  danger,  and  whether  a 
certain  machlae  is  dangerous  and  known  to  be 
such,  or  where  it  be  left  in  a  dangerous  position 
in  an  attractive  place  known  to  be  frequi'iited 
by  cfafldren,  and  whether  the  sitoatlon  was  sndi 
as  to  suggest  to  the  proprietor  tiie  probability  of 
accident  and  to  involve  the  question  of  negU- 
gence  in  leaving  it  uncovered  or  unguarded,  are 
questions  for  the  jury." 

The  evidence  In  this  case  Is  practically  un- 
disputed. The  Jury  was  permitted  to  inspect 
the  place  where  the  boy  was  injured  and 
from  Its  verdict  found  that  the  premises  were 
sutliclently  attractive  to  entice  children  into 
danger;  that  the  blowpipe  was  a  dangerous 
instrument,  known  to  be  such  to  the  compa- 
ny ;  that  It  was  left  in  a  dangerous  position 
In  an  attractive  place  known  to  be  frequent- 
ed by  children,  and  that  it  was  such  as  to 
suggest  to  the  company  the  probability  of 
accident ;  and  that  It  was  negligent  In  leav- 
ing It  uncovered  and  unguarded.  It  was  not 
error  to  give  the  Instruction  complained  of 
In  view  of  the  fact  that  It  was  fully  explain- 
ed by  the  main  charge. 

It  la  contended  that  the  court  erred  In 
giving  instruction  No.  7  because  the  same  Is 
so  worded  that  It  Is  "unintelligible  as  given." 
We  have  examined  this  Instruction,  and  we 
think  it  is  so  worded  that  its  meaning  Is  rea- 
sonably clear  and  that  the  Jury  understood 
It,  and  besides  construing  this  Instruction, 
together  with  the  whole  instructions  given, 
we  cannot  say  that  It  misled  the  Jury,  or 
that  they  did  not  understand  it. 

[2]  It  Is  next  contended  that  the  court  . 
erred  In  giving  tnstmctlon  Na  8,  wMdi  reads 
as  follows: 

"You  are  instructed,  geDtlemeo  of  the  jury, 
that  said  defendant  alleges  in  Its  answer  that 
said  injuries,  if  so  received  by  said  Herbert 
George,  were  directly  oecosionea  and  were  the 
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proximate  result  of  the  plaintiFB  own  negli- 
gence and  want  of  care,  and  if  you  find  from 
the  evidence  said  Herbert  George,  tbrougb  eare- 
lenness  or  negUsence  upon  bia  part,  contributed 
to  the  injuries  received  1^  bim.  or  that  said  in- 
juries were  a  result  of  his  own  negligence  and 
want  of  care,  then  your  verdict  should  b«  for 
the  defendant,  but  in  this  connection  you  are 
instructed  thaf  a  child  under  7  years  of  age 
will,  and  in  the  absence  of  evidence  of  capadty 
between  7  and  14  years  of  age  is  presumed  to, 
be  incapable  of  guilt  of  more  than  technical  tres- 
pass, as  affecting  question  of  duty  of  owner  in 
respect  to  dangerous  condition  of  premises,  and 
the  diaracter  of  the  trespass  may  be  circum- 
stance to  be  considered  by  the  Jury  in  ascer- 
taining whether  there  la  oontributory.  negli- 
gence.'* 

It  Is  admitted  that  this  Instruction  Is  good, 
it  It  had  not  embodied  a  question  laid  down 
In  the  third  paragraph  of  the  syllabus  in  the 
case  of  City  of  Shawnee  v.  Cheeh,  sapra,  but 
tbat  this  spoiled  en  otherwise  good  Instmc- 
tton.   Said  paragraph  reads  as  follows: 

"A  child  under  7  years  of  age,  or  in  the  ab- 
sence of  evidence  of  capacity,  between  7  and 
14  year*  of  age,  is  presnmed  to  be  incapable 
of  guilt  of  more  than  technical  trespass  as 
affecting  question  of  duty  of  owner  in  respect 
to  dangerous  condition  of  premises,  and  the 
character  of  the  trespass  may  be  circomstance 
to  be  considered  by  the  jury  In  ascertaining 
whether  there  is  contributory  negligence." 

We  fail  to  see  how  It  could  be  error  to  give 
this  instruction  od  the  defense  of  contribu- 
tory negligence.  The  Cheek  Case  was  decid- 
ed upon  the  same  theory  as  this  case ;  it  be- 
ing an  attractive  nuisance  case.  In  the  an- 
swer of  the  plaintlflF  in  error,  It  pleaded  con- 
tributory negligence  as  a  defense,  and  under 
the  evidence  and  pleadings  in  this  case,  it 
was  the  duty  of  the  court  to  instruct  the  ju- 
ry on  contributory  negligence  and  to  tell  It 
who  were  capable  of  being  guilty  of  con- 
tributory negligence.  It  was  not  error  for 
the  court  to  give  this  Instruction. 

Findiiuc  no  error  in  the  record,  the  judg- 
ment of  tAe  lower  court  Is  affirmed. 

PEB  CURIAM.   Adopted  In  whol& 


(«8'ou.  «> 

3PRIQGS  V.  McCARTT.    (No.  7929.) 
iSnpreme  Court  of  Oklahoma.   Dec.  19,  1916.) 

(Syllabut  by  tke  CourtJ 

Maotbb  ard  Sertakt  ^80(14)— New  Tbxal. 

«=3 108(1)— Action  fob  Services— In btbuo- 

TioNS  —  Newly  Discovebed  Evidence  — 

Right  to  New  Trial. 
Record  examined,  and  held:  (1)  Tbat  the 
instmctions  given  to  the  jury  by  the  trial  court 
fully  and  fairly  state  the  law  applicable  to  the 
issues  joined  by  the  pleadings  and  the  evidence; 
(2)  that  the  trial  court  did  not  err  in  overrul- 
ing defendant's  motion  for  a  new  trial,  based 
upon  newly  discovered  evidence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  S  123;  Dec.  Dig.  «=3980 
(14);  New  Trial,  Cent.  Dig.  |  226;  Dec.  Dig. 
<^108(1).] 

Error  from  Coonty  Coart,  Oklahoma  Coun- 
ty ;  William  H.  ZwLck,  Judge. 


Action  by  Dan  McCarty  against  A.  R. 
Sprlggg.  There  was  a  Judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

J.  Q.  A.  Harrod  and  W.  A.  Staley,  both  of 
Oklahoma  City,  for  plaintiff  In  error.  Chas- 
H.  Ruth,  of  Oklahoma  City,  for  defendant  in 
error. 

KANE,  0.  J.  This  was  an  action,  com- 
menced by  the  defendant  In  error,  plaintiff 
below,  against  the  plaintiff  in  error,  defend- 
ant below,  to  recover  an  amount  alleged  to 
be  due  him  for  s^vlces  as  manager  of  a 
rooming  house  In  Oklahoma  City,  covering 
the  period  of  time  from  the  3d  or  4th  day  of 
June  to  the  27th  day  of  November,  1911. 
The  cause  was  originally  tried  before  a  jus- 
tice of  the  peace,  where  Judgment  was  ren- 
dered In  favor  of  the  plaintiff  for  the  amount 
prayed  for.  Hereafter  the  parties  will  be 
designated  as  "plaintiff"  and  "defendant," 
respectively,  as  In  the  court  below.  There- 
after the  defendant  appealed  to  the  county 
court,  where  a  trial  de  novo  was  had  before 
a  Jury,  which  also  resulted  In  a  verdict  In 
favor  of  the  plaintiff  for  the  amount  prayed 
for  In  his  bill  of  particulars  upon  which 
Judgment  was  duly  rendered,  whereupon  the 
defendant  filed  his  proceeding  In  error  to  re- 
view the  action  of  the  county  court 

The  grounds  for  reversal  which  counsel  for 
defendant  rely  upon  for  reversal  In  their 
brief  are  stated  as  follows:  (1)  The  court 
erred  In  the  instruction  given  as  shown  by 
this  assignment  and  in  refusing  to  Instruct 
the  Jury  on  defendant's  theory  of  the  case; 
(2)  the  court  erred  In  overruling  the  defend- 
ant's motion  for  nevr  trial  on  the  ground  of 
newly  discovered  evidence. 

Plaintiff  and  defendant  were  the  only  wit- 
nesses who  testified  In  the  case.  The  testi* 
mony  of  the  plaintiff  was  to  the  effect  that 
the  defendant  employed  him  to  manage  a 
rooming  honse  at  No.  116  West  Reno  street, 
Oklahoma  City,  and  agreed  to  pay  $1  per 
day  for  his  services,  allow  him  50  cents  per 
day  for  meals,  and  furnish  blm  lodging. 
Under  this  oral  agreement  plaintiff  worked 
for  defendant  tor  26  weeks ;  tbat  during  this 
time  be  drew  50  cents  per  day  for  bis  meals, 
and  lodged  at  the  rooming  house;  that  he 
made  a  written  itemised  statement  of  re- 
ceipts and  dlsbnrsementa,  and  delivered  the 
same  to  the  defendant,  deducting  the  amonnt 
allowed  for  meals  and  all  aetoal  expenses; 
that  the  defendant  was  to  pay  the  $1  per 
day  aa  soon  as  he  sold  the  property;  tbat 
defendant  prior  to  the  commencement  of  tlie 
action,  bad  sold  the  pr(^rty  and  failed  to  pay 
the  plaintifl  the  $1  a  day,  as  agreed  upon. 
The  defendant  testified.  In  effect,  that  he  em- 
ployed plaintiff  OD  June  4, 1911,  to  run  a  room- 
ing bouse  at  No.  116  West  Reno  street,  Okla- 
homa City;  that  be  told  bim  he  wanted  to 
keep  the  place  open  as  be  wanted  to  sell 
the  same ;  that  subsequently  he  sold  bis  real 
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pn^erty.  as  wdl  aa  tbe  personal  propettj  In 
the  rooming  house ;  that  the  plaintiff  worked 
until  November  27,  lOll.  a  period  of  26 
weeks;  that  the  plaintiff  furnished  the  de- 
fendant with  an  itemized  statement  each 
week  for  26  weeks,  wXth  all  e^toidltures  In 
one  column  end  all  receUits  In  another  col- 
nmn;  the  balance  of  the  receipts  he  always 
turned  over  to  tbe  defendant;  that  the  de- 
fendant never  preserved  any  of  these  state- 
ments: that  the  plaintiff  always  deducted 
his  $1  per  day,  and  the  receipts  showed  the 
same;  and  that  he  therefore  does  not  owe 
the  plaintiff  anything.  This  testimony  was 
submitted  first  to  the  Justice  of  the  peace, 
and  subsequently  to  a  Jury  in  the  county 
court,  with  the  result  hereinbefore  stated, 
and  It  Is  scarcely  possible  to  conceive  bow 
prejudicial  error  could  be  committed  in  tbe 
Judicial  settlement  ot  the  very  simple  Issues 
Involved. 

JiM  we  have  seen,  all  the  grounds  for  re* 
versal  relied  upon  belong  to  the  class  de> 
scribed  in  sectlcm  600S.  Rev.  Laws  1910,  for 
the  commission  of  which  no  Judgment  shall 
be  set  aside  or  new  trial  granted  by  any  ap- 
pellate court  ffiC  this  state,  unless,  in  the 
opinion  of  the  court  to  which  application  is 
made,  after  an  examination  of  the  entire 
record,  it  appears  that  tbe  error  complained 
of  has  probably  resulted  in  a  miscarriage  of 
Justice,  or  constitutes  a  substantial  violation 
of  a  constitutional  or  statutory  right  It  la 
sufficient  to  say  of  the  errors  presented  that, 
after  an  examination  of  the  entire  record,  It 
does  not  appear  that  tbe  errors  complalued 
of — If  errors,  at  all — have  probably  resulted 
In  a  miscarriage  of  Justice,  or  that  they  con- 
stitute a  substantial  violation  of  any  consti- 
tutional or  statutory  right  of  tbe  defeudant. 
On  the  contrary,  we  are  entirely  satisfied 
that  complete  Justice  has  been  done  between 
the  parties  in  the  two  trials  had  below,  and 
that  tbe  county  court  did  not  abuse  Its  dls- 
cretioQ  In  denying  the  defendant  a  new  trial 
OD  the  ground  of  newly  discovered  evidence. 

For  the  reasons  stated,  the  Judgment  of 
the  court  below  Is  afilrmed.  All  tbe  Justices 
concur. 


(62  OkL  73) 

8HABPLESS  SEPARATOR  CO.  et  sL  v. 

GRAY.    (No.  8210.) 

(Supreme  Court  of  Oklahoma.   Dec.  19,  1916.) 

(BvUaiut  by  th»  Court,) 

1.  Pludino  «=3428(1)— PBirnoN— Dkvscts. 

Where  a  petition  Is  attacked  for  the  first 
time  by  objection  at  the  trial  to  the  introduc- 
tion of  any  evidence  thereunder,  and  there  is  not 
a  total  failure  to  allege  some  essential  matter, 
and  the  allegations  are  simply  Incomplete  and 
Indefinite  or  conclusions  of  law,  such  objection 
to  the  introduction  of  evidence  will  be  overruled. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  $  1433;  Dec.  Dig.  «=3428(1).] 


2.  Mastxb  Avn  SaavAirr  «=339(1)— CoimACT 

or  EUPLOTICENT— BbKACB. 

In  an  action  to  recover  damages  for  the 
breach  of  a  contract  for  employment  necessary 
averments  in  the  petition  are:  (1)  An  allegation 
of  the  execution  of  the  contract ;  <2)  an  allega- 
tion of  its  breach ;  (3)  an  allegation  of  perform- 
ance or  readiness  to  perform  on  the  part  of 
plaintiff:  and,  (4)  an  allegation  of  the  damafca 
sustained  by  the  plaintiff. 

[Ed.  Not&— For  other  eases,  see  Master  and 
Servant  Cent  Dig.  H  12,  45;  Dec.  Dig.  «3 

3.  Mastbb  ano  Servaitt  «=939(1)— Bbuch  or 
CoNTBAOT  or  Emplotmewt— PrrmoN. 

Where  a  petition  to  recover  damages  for  tbe 
breach  of  a  contract  for  employment  contains 
the  necessary  allegations  to  constitute  a  cause 
of  action  for  damages  for  breach  of  contract  tiie 
fact  that  the  damages  claimed  are  denominated 
salary  instead  of  damages  does  not  raider  it  fa- 
tally defective. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |{  12.  Dec  Dig.  «=> 
39(1).] 

4.  Mabtbb  and  SnvAiiT  4s>41(l,  6>— Bbeach 
or  CoNTBAOT  or  Emplotuent— Damages. 

Hie  measure  of  damages  for  the  breach  of  a 
contract  of  employment  by  the  employer  is  prima 
facie  the  sum  stipulated  to  be  paid  for  the  serv* 
ices;  and  the  burden  of  reducing  the  damages 
by  proof  that  the  servant  has,  or  might  with  rea- 
sonable diligence  have,  obtained  other  remuner- 
ative employment  of  a  like  character  after  his 
discbarge,  rests  on  the  employer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  ||  12,  60,  52,  S3 ;  Dec.  Dig. 
*=94ia.  6)0 

5.  Master  and  Sbbvaht  ^»44— Bbbaoh  or 

CONTBACT^DaMAOES— iNSTEOCri  O  K8. 
The  defendant  having  neither  pleaded  nor 
proved  that  plaintiff  had,  or  might  with  reason- 
able diligence  have,  secured  other  remunerative 
employment  after  bis  discharge,  an  instmction 
directing  the  jury  that  If  tb^  found  for  the 
plaintiff,  it  would  be  their  duty  to  award  him 
the  balance  due  under  the  terms  (tf  the  con- 
tract is  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  59;  Dec.  Dig.  «=»44.] 

6.  Tbial  ^!^51(9)  —  iRsnucnoiTs  —  Smn- 

CIEHCT. 

Instructions  examined,  and  Mi  tree  fran 
reversible  error. 

[Ed.  Note.— For  other  cases,  see  TrUL  Cent 
Dig.  f  595;  Dea  Dig.  «=»251(8).1 

Commissioners'  Opinion;  Division  No.  1. 
Error  from  District  Court  Oklahoma  Coun- 
ty; John  W.  Hayson,  Judge. 

Action  by  C.  H.  Gray  against  the  Sharpless 
Separator  Company,  a  corporation,  and  an- 
other. There  was  a  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed. 

Everest  &  Campbell,  of  Oklahoma  City,  tor 
plaintiffs  in  error.  Ledbetter,  Stuart  tt  Bell, 
of  Oklahoma  City,  for  defendant  in  error. 

RUMMOXS,  C.  This  action  was  commenc- 
ed in  the  district  court  of  Oklahoma  county 
on  June  18,  1916,  by  the  defendant  in  error, 
hereinafter  called  the  plaintiff,  against  the 
plaintiffs  In  error,  hereinafter  called  defend- 
ants, to  recover  the  sum  of  $890,  with  inters 
est  for  the  breach  of  a  contract  of  employ- 
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ment  for  tbe  year  1914.  The  petition  of 
plaintiff,  omitting  the  caption,  signature,  and 
exhibits,  is  as  follows : 

"Now  comes  the  plaintiff  and  represents  to  the 
court  that  on  or  about  the  11th  day  of  October, 
1918,  tbe  defendants  entered  into  a  written  con- 
tract with  the  plaintiff,  whereby  they  employed 
him  to  work  for  them  at  a  salary  of  $125  per 
month  from  the  Ist  day  of  January,  1914,  until 
the  1st  day  of  January,  191&,  said  salary  of  $125 
payable  monthly;  that  on  the  let  day  of  Janu- 
ary, 1014,  the  plaintiff  entered  npon  said  con- 
tract and  worked  for  the  said  defendants  un- 
der said  «>ntract  until  the  1st  day  of  June, 
1914,  a  copy  of  said  contract,  which  is  a  propo- 
sition accepted  by  this  plaintiff  is  hereto  attach- 
ed, marked  Exhibit  A  and  made  a  part  hereof; 
that  daring  the  month  of  May,  1914,  the  defend- 
ants, without  any  excuse  or  cause,  discharged 
thia  plaintiff  from  their  services,  and  have  failed 
and  refused  since  the  Ist  day  of  June,  1914,  to 
pay  him  said  salary,  according  to  contract,  al- 
though this  plaintiff  has  been  ready  and  willing 
to  comply  with  his  part  of  said  contrac't  during 
all  of  said  time,  and  has  tendered  to  tbe  defend- 
ants his  services. 

"That  the  said  defendants,  the  Sharpless  Sep- 
arator Company  and  the  Sharpless  Separator 
Company  of  Texas,  are  one  and  the  same  insti- 
tution, and  the  Sbarpless  Separator  Company  of 
Texas  is  merely  the  name  nnder  which  the 
Sharpless  Separator  Company  manages  its 
branch  office  at  Dallas,  Tex.,  and  tbe  said 
Sbarpless  Separator  Company  owns  all  the  as- 
sets and  has  assumed  all  the  liabilities  of  the 
said  Sharpless  Separator  Company  of  Texas, 
both  of  said  corporations  being  foreign  corpora- 
tions and  nonresidents  of  the  state  of  Oklahoma. 

"l%at  by  reason  of  the  execution  of  said  con- 
tract and  the  discharge  of  this  plaintiff,  and  by 
reason  of  the  failure  of  tbe  defendants  to  pay 
this  plaintiff  his  salary  from  the  Ist  day  of 
June,  1914,  the  defendants  have  become  liable 
to  this  plaintiff  in  the  sum  of  $875,  with  interest 
on  each  month's  salary  from  the  end  of  said 
month  until  this  date  at  the  rate  of  6  per  cent, 
per  annum,  or  in  the  total  sum  at  $890,  for  all 
of  which  the  defendants  have  become  liable  to 
this  plaintifC 

"And  this  plaintiff  here  states  that  bis  claim 
is  a  civil  action  for  the  recovery  of  money,  tbe 
same  being  for  salary  contracted  for  and  now 
past  due;  that  said  claim  of  plaintiff  against 
defendants  is  just,  and  the  plaintiff  ought  to  re- 
cover said  sum  of  $890,  with  interest. thereon 
from  thia  date  at  the  rate  of  6  per  cent,  jter 
annum.  And  this  plaintiff  here  states  and  al- 
leges that  the  defendants  are  foreign  corpora- 
tions and  nonresidents  of  the  state  of  Okla- 
homa. 

"Wherefore  plaintiff  prays  that  he  faave  judg- 
ment against  said  defendants  and  each  of  them 
for  said  sum  of  $890,  with  interest  tbereon 
from  this  date  at  the  rate  of  6  per  cent,  per 
annum,  and  that  an  attachment  issue  requiring 
the  sheriff  to  attach  the  lands,  tenements,  goods, 
chattels,  stocks,  rights,  credits,  moneys,  and  ef< 
fects  of  the  defendants  and  each  of  them  in  said 
county,  not  exempt  by  law  from  being  applied  to 
the  payment  of  plaintiff's  claim,  or  so  much 
thereof  as  will  satisfy  the  plaintiff's  claim. 
Plaintiff  prays  for  su<^  other  and  further  relief 
as  be        be  entitled  to  in  law  and  in  equity." 

Defendants  answered,  denying  tbe  execu- 
tion of  the  written  contract  alleged  In  the 
petition,  and  alleging  that  the  plaintiff  en- 
tered the  employ  of  the  defendants  In  the 
year  1914,  under  an  oral  contract  between 
the  plaintiff  and  defendants  by  the  terms  of 
which  defendants  reserved  the  right  to  dis- 
charge plalntUC  at  any  time  by  givliig  SO 


days'  notice,  and  alleging  that  such  notice 
was  given  by  defendants,  and  that  all  the 
terms  of.  said  contract  was  complied  with  by 
defendants  prior  to  plaiotlfTs  discharge  by 
defendants.  Plaintiff  rolled,  denying  the  al- 
legations of  the  answer.  The  cause  was  tried 
to  a  jury,  resulting  in  a  verdict  in  favor  of 
the  plaintiff  In  the  sum  of  $875.  The  de- 
fendants, having  unsuccessfully  moved  for  a 
new  trial,  prosecute  this  proceeding  in  error 
to  reverse  the  judgment  of  the  court  below. 

Under  a  number  of  assignments  in  error, 
the  defendants  present  four  questions  for  re- 
view: (1)  That  tbe  court  erred  In  overmling 
the  objection  of  defendants  to  the  Introduc- 
tion of  any  eTldence,  for  the  reason  that  the 
petition  failed  to  state  a  cause  of  action; 
(2)  that  tbe  evidence  of  tbe  plaintiff  did  not 
Justify  a  Terdlct  in  bis  behalf;  <3)  that  the 
court  erred  in  giving  to  the  jury  instruction 
No.  13 ;  and  (4)  that  tbe  court  erred  in  ^v- 
ing  to  tbe  jury  Instruction  No;  15. 

The  prindpal  contention  in  the  brief  of 
counsel  for  defendants  Is  that  tbe  petition 
fails  to  state  a  cause  of  action,  for  the  rea- 
son that  It  sets  out  a  cause  of  action  for  the 
recovery  of  salary  due  the  plaintiff  for  "con- 
structive service"  after  his  dischai^e,  and 
that,  as  the  doctrine  of  "constructive  serv- 
ice" by  a  discharged  employ6  during  tbe  re- 
mainder of  the  term  for  which  he  was  em- 
ployed does  not  obtain  in  this  state,  and  as 
the  only  recovery  that  can  be  had  for  a 
breach  of  a  contract  of  employment  is  In  an 
action  for  damages  for  such  breach,  the  peti- 
tion fails  to  state  a  cause  of  action. 

[1]  Defendants  did  not  demur  to  the  peti- 
tion of  plaintiff,  but  saved  their  objection  to 
its  sufficiency  by  an  objection  to  the  intro- 
duction of  evidence.  It  has  been  repeatedly 
held  by  this  court  that  an  objection  to  the 
introduction  of  evidence  as  a  means  of  at- 
tacking the  sufficiency  of  a  pleading  Is  not 
looked  upon  with  favor,  but,  where  the  plead- 
ing wholly  falls  to  state  a  cause  of  action  or 
defense,  such  objection  shall  be  sustained, 
but,  where  the  only  objection  made  to  a  peti- 
tion Is  by  objection  at  the  trial  to  the  intro- 
duction of  any  evidence  thereunder,  and 
there  la  not  a  total  failure  of  averment  as  to 
some  essential  matter,  but  tbe  allegations  are 
simply  Incomplete  and  Indefinite  or  conclu- 
sions of  law,  objection  to  tbe  Introduction  of 
evidence  will  be  overruled.  First  National 
Bank  v.  Cochran.  17  Okl.  538,  87  Pac  855. 

[2]  Under  these  rules  of  law.  Is  tbe  peti- 
tion fatally  defective?  It  la  contended  by 
defendants,  and  borne  out  by  tbe  weight  of 
antbority,  that  an  action  will  not  lie  for 
"constructive  services"  for  tbe  discharge  of 
an  employ^  employed  for  a  definite  term  be- 
fore the  end  of  tbe  term,  but  that  the  em- 
ploye's remedy  is  by  action  for  damages  for 
breach  of  contract  of  employment 

In  Dltzler  Dry  Goods  Go.  v.  Sanders.  44 
OkL  678,  146  Pac  17.  It  to  sold  by  Comnii»- 
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sicmer  Brewer,  dellTerlof  tbe  oplnloa  of  the 
court: 

"It  vaa  for  a  lODg  time  held  in  the  Ehiglish 
courts  that,  if  a  servant  web  wrongfully  dia- 
oharged,  he  might  treat  the  contract  as  still  ex* 
isting,  and  sue  for  bis  wages  as  they  became  due. 
This  gave  rise  to  the  doctrine  of  'conatmctlve 
services,'  and  in  such  cases  the  servant  sued  oo  \ 
the  contract  for  wages  for  the  time  he  was  not' 
allowed  to  serve.  This  rule  was  followed  in  tbe| 
earlier  cases  in  tbis  country,  as  is  said  in  26, 
Cyc.  099,  and  is  still  followed  In  some  of  the' 
states;  but  the  doctrine  has  since  been  repudiat- 
ed by  the  courts  of  England  and  the  majority 
of  the  courts  in  this  country.  These  later  au- 
thorities hold  that,  if  a  servant  be  wrongfully 
discharged,  he  has  no  action  for  wages,  except 
for  services  past  rendered.  As  far  as  any  other 
claim  on  the  contract  is-coocerned,  he  must  sue 
for  the  injury  he  has  sustained  by  bis  discharge 
in  not  being  allowed  to  serve  and  earn  the  wages  j 
agreed  on.  As  has  been  said,  we  think  the  peti* 
tion  in  this  case,  when  properly  considered,  as- 
serts a  claim  for  the  injury  he  has  received  on 
account  of  the  breach  of  the  contract  It  is 
said  in  26  Cyc.  at  page  1002:  'Generally  it  may 
be  said  that  the  petition  *  *  *  in  an  action 
for  wrongful  discharge  is  sufficient  if  it  contains 
all  that  it  is  necessary  for  plaintiff  to  prove 
under  a  plea  of  the  general  issue;  and,  where 
a  complaint  alleges  facts  sufficient  to  constitute 
a  cause  of  action  for  damages  for  breach  of 
contract,  the  fact  that  the  prayer  is  tor  judg- 
ment for  wages  instead  of  for  damage*  does  not 
render  it  fatally  defective.' " 

The  necessary  allegations  In  a  petition  to 
recover  damages  for  tbe  breach  ot  a  ocmtract 
of  employment  are:  (1)  An  aU^tion  of  the 
execution  of  the  ctmtract;  (2)  an  allegatloa 
of  its  breadi;  (3)  an  allegation  of  the  per- 
formance or  readiness  to  perform  on  the  part 
of  tbe  plaintiff;  and  (4)  an  allegation  of  the 
damages  sustained  by  the  plaintiff. 

(S]  petition  in  the  instant  case  con- 
tains the  necessary  averments  aa  to  the  ex- 
ecution of  the  contnu!t,  as  to  its  breach,  and 
aa  to  performance  or  readiness  to  pwform  on 
the  part  of  tbe  plaintiff.  The  petltltm  then 
alleges  that  "by  reason  of  the  failure  of  the 
del!mdantil  to  pay  this  plaintiff  his  salary 
from  tbe  1st  day  of  June,  1914,  the  defend- 
ants have  become  liable  to  this  plaintiff." 
The  petition  then  alleges  that  plaintlfTs  claim 
is  a  dvU  action  for  the  payment  of  money, 
tbe  same  b^g  for  salary  contracted  for 
and  now  past  due,  and  pniys  for  an  attach- 
ment. Tbia  latter  allegation,  and  the  prayer 
for  attachment,  form  no  part  of  the  petition 
and  had  no  place  Is  it^  and  may  be  treated  as 
surplusage. 

In  a  subject  note  to  the  case  of  Howay  v. 
Golng-Northrup  Co.,  6  L.  B.  A.  (N.  S.)  49.  at 
page  67,  the  authorities,  are  collated  to  the 
effect  that  in  a  petition  containing  the  neces- 
sary allegations  aa  to  the  execution  01  the 
contract  and  Its  breach  by  the  defendant  tbe 
damages  are  sufficiently  alleged,  even  though 
they  be  denominated  wages  for  tbe  unexpired 
term  of  employment 

In  the  case  of  Ditzler  Dry  Goods  Co.  v. 
Sanders,  supra,  Commissioner  Brewer  quotes 
with  approval  from  26  Cyc.  1002,  to  the  same 
effect  We  therefore  couclude  that  the  peti- 
tiou  in  this  case  was  not  vulnerable  to  attack 


objection  to  tbe  Introdtictlon  of  evldenca 
As  to  tbe  objectlMi  of  defendants  that  tbe 
evidence  of  plaintiff  was  not  auffldent  to  Jus- 
tify a  verdict  In  bis  behalf,  no  argumoit  is 
preaented  in  the  brief  of  defendants  other 
than  the  proposition  before  stated,  Uiat  the 
plaintiff  was  not  entitled  to  recov^  for  "con- 
structive services."  From  the  view  we  take 
at  the  petition  this  action  was  an  acUon  for 
damages  for  a  breadi  of  ciaitract  of  employe 
ment,  and  It  follows  there  is  no  merit  In  this 
contention  of  tbe  defendants. 

Defendants  next  complain  of  the  giving 
of  instruction  No.  13,  which  Is  as  follows: 

"If  after  a  fair  and  impartial  consideratiaa 
of  all  of  the  testimony  in  this  case,  and  in  com* 
pliance  with  the  instructions  herein  given  yon, 
you  believe  that  the  plaintiff  has  established  by 
a  preponderance  of  the  testimony  that  he  bad 
a  contract  in  writing  with  the  defendant,  by  the 
terms  oi  which  he  was  employed  for  one  year, 
banning  January  1, 1914.  and  terminating  Jan- 
uary 1,  1915,  by  the  terms  of  which  he  waa  to 
be  paid  the  sum  of  (125  per  month,  and  that 
the  defendants,  without  any  fault  on  plaintiff's 
part,  discharged  the  plaintiff  and  has  since  failed 
to  pay  him  from  the  ist  day  of  June,  1914. 
it  would  be  your  duty  to  find  for  the  plaintiff 
for  the  balance  due  under  the  terms  of  tbe  con- 
tract, not  to  exceed  in  all  tbe  Aim  of  $S90,  with 
interest  at  the  rate  of  6  per  cent  from  January 
18,  1915." 

Tbey  also  complain  of  the  giving  of  In- 
struction No.  15,  which  is  aa  follows: 

"You  are  instructed  that  under  a  contract  of 
employment  entered  into  between  tbe  parties, 
where  the  time  of  employment  is  not  definitely 
stated,  tbe  employer  may  discbarge  an  employ^ 
at  any  time  he  sees  St.  but  where  tbe  time  ia 
definitely  fixed  for  which  tbe  employ^  has  been 
employed,  then  the  employer  cannot  discharge 
the  employe  unless  for  good  cause,  without 
becoming  liable  for  tbe  balance  due  under  the 
contract" 

These  Instructions  are  considered  together 
by  counsel  for  defendants  In  tlieir  brief,  and 
they  may  be  so  considered  In  this  opinion. 
These  instructions  are  not  open  to  tbe  obje^ 
tlon  that  they  do  not  dearly  state  the  mfeas- 
nre  of  damages  applicable  to  tbis  case. 

[4-1]  Tbe  measure  .of  plainUfTa  recovery 
Is  an  action  for  breach  of  a  ctmtract  for  em- 
I^yment  is  prima  fade  the  sum  aOpsIated 
to  be  paid  by  tbe  employer  for  the  swvlces, 
but  it  is  subject  to  reducUon  Is  sndi  sums 
as  tbe  plaintiff  has  earned  or  might  wltb 
reasonable  diligence  have  earned  during  the 
period  by  securing  other  employment  of  a 
similar  character,  but  the  plaintiff  Is  neither 
required  to  allege  nor  prove  that  he  has  been 
unable  to  secure  other  employment  The 
burden  Is  upon  the  defendant  to  plead  and 
prove  In  mitigation  of  damages  that  the 
plaintiff  has,  or  might  with  reasonable  dili- 
gence have,  obtained  profitable  employment 
during  the  remainder  of  the  term.  Ditzler 
Dry  Goods  Co.  v.  Sanders,  supra ;  Howay  v. 
Golog-Northrup  Co.,  6  U  B,  A.  (N.  &),  note 
page  99. 

As  the  defendants  neither  pleaded  nor 
offered  evidence  to  show  that  the  plaintiff 
bad,  or  might  with  reasonable  diligence  bavc^ 
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secured  otber  remnneratlTe  employment  after 
his  dlsdiarge,  no  Issue  was  raised  by  the 
pleadlncs  or  the  proof  as  to  the  amount  of 
the  recovery.  As  the  Instructions  complained 
of  clearly  state  the  rule  as  to  the  prima  fade 
measure  of  plalntlfTs  damages,  the  defend- 
ants were  not  preiadlced  by  the  coart's  fail- 
ure to  Instruct  upon  the  mitigation  of  dam- 
ages because  of  the  securing  other  remunera- 
tive employment  by  the  plaintiff,  because  no 
such  Issue  was  presented  by  the  pleadings. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  court  below  should  be  affirmed. 

PER  OUBIAH.   Adopted  In  whole. 


<8Z  Okl.  144) 

GBRMANIA  NAT.  BANK  v.  DUNCAN  et  al. 
(No.  7619.) 

(Supreme  Court  of  Oklahoma.    Oct  31,  191& 
Rehearing  Denied  Jan.  9,  1917.) 

(Syllabua  by  the  Court.) 

1.  DiVOBCB      «=»2o6  —  AUUONZ  —  lilEN  07 

Jo  DGUEHT— PsioBirr. 
Where  the  wife  files  a  suit  for  divorce  and 
alimoD7,  and  in  her  petition  describes  specifical- 
ly certain  real  estate,  the  property  of  her  hus- 
band, and  seeks  to  prevent  Its  alienation,  and 
asks  that  the  same  be  subjected  to  her  claim  fur 
alimony,  and  service  of  process  is  bad  upon  the 
husband  in  due  time  and  in  manner  and  form 
provided  by  statute,  and  the  cause  is  afterwards 
reduced  to  judgment  awarding  her  said  prop- 
erty as  alimony,  her  claim  and  right  Is  superior 
to  the  lien  of  an  attaching  creditor  of  the  hus- 
band, who  sues  and  attaches  after  the  Institu- 
tioD  of  the  action  by  the  wife  for  divorce  and 
alimony. 

[Eld.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  ${  725,  TiQ;  Dec.  Dig.  <S^256.] 

2.  DiVOBCK  «s»273— AlDCONT— iKTEBVIHTton 

BT  Wira. 

The  wife  properly  intervened  in  the  suit  of 
the  creditor  and  asserted  her  prior  claim  to  said 

{iroperty,  and  the  judgment  of  the  court  in  her 
avor  ia  sustained  by  the  law. 

[E^  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  j  747;  Dec.  Dig.  «=>273.] 

Commlsslcmers'  Opinion,  Division  No.  3. 
Error  from  District  Conrt,  Kay  Ciounty ;  W. 
M.  Bowles,  Judge. 

Action  by  the  Germanla  National  Bank,  a 
corporation,  against  F.  Bf.  Duncan,  Jr.,  and 
another,  in  which  Grace  Duncan  intervened, 
seeking  the  discharge  of  an  attachment 
There  was  a  judgment  for  Intervener,  and 
plaintiff  brings  error.  Affirmed. 

J.  F.  King,  of  NewMrk,  for  plalntlfl  in  er- 
ror. W.  K.  Moore,  of  Ponca  City,  for  defend- 
ants In  error. 

HOOKER,  O.  The  bank  sued  F.  M.  Dun- 
can and  another  to  recover  n  Judgment  upon 
a  promissory  note.  The  suit  was  filed  In  the 
district  conrt  of  Kay  county  on  Mardi  24, 
1915,  and  summons  was  Issued  on  the  same 
day,  and  at  the  same  time  attachment  was 
Issued  In  said  actlm  against  the  pr<^rty  of 
the  defendant  F.  M.  Duncan,  and  levied  upon 


the  farm  In  controversy  here,  on  March  24, 

1916. 

On  June  4,  1916,  one  Grace  Duncan  filed 
her  motion  to  discharge  said  attachment  and 
to  release  said  farm  therefrom,  alleging  that 
on  January  22,  1915,  she  was  the  wife  of  F. 
M.  Duncan,  and  that  on  said  date  she  insti- 
tuted a  suit  against  him  In  the  district  court 
of  said  county  for  divorce  and  alimony,  and 
that  In  her  petition  she  had  specially  men- 
tioued  and  described  tbe  farm  levied  upon 
here  and  had  asked  that  the  same  be  held 
subject  to  her  claim  for  alimony.  That  she 
obtained  service  by  publication,  and  that  on 
April  7,  1916,  she  procured  a  Judgment  for 
divorce,  and  was  In  that  decree  awarded  this 
farm  as  permanent  alimony.  The  motion  to 
release  the  farm  and  to  discharge  the  attach- 
ment was  heard  and  sustained  by  the  court 
on  June  16,  1915. 

[1]  There  are  two  questions  to  be  deter- 
mined by  this  record:  (1)  Did  Grace  Duncan 
by  virtue  of  her  petition  and  publication  serv- 
ice acquire  a  lis  pendens  lien  upon  said  farm? 
If  so,  Is  her  lien  which  was  'subsequently 
reduced  to  a  Judgment  superior  to  the  attach- 
ment claim  or  Hen  of  the  bank  here? 

Th.\&  court  in  the  case  of  McWhorter  v. 
Brady  et  al.,  41  Okl.  387,  140  Pac.  784,  said: 

"The  doctrine  of  Us  pendens,  under  the  com- 
mon law,  was  based  on  the  theory  of  public  pol- 
icy, while,  ander  our  statute,  it  appears  to  be 
treated  as  an  element  of  the  law  of  notice.  It 
has  beeu  said  (25  Cyc.  1451}  'that  it  is  essential 
to  the  existence  of  a  valid  and  effective  lis 
pendens  that  three  dements  be  present:  (1)  The 
property  must  be  of  a  character  to  be  subject 
to  the  rule;  (2)  the  court  must  have  jurisdic- 
tion both  of  the  person  and  the  res;  (3)  and 
the  property  of  res  involved  must  be  sufficiently 
described  in  the  pleadings.' 

"There  is  no  question  concerning  the  first  and 
second  elements  above  named.  Let  us  exam- 
ine as  to  the  third.  In  25  Cyc.  14(^,  it  is  said: 
'A  purchaser  or  mortgagee  or  other  person  who 
would  otherwise  be  affected  by  the  rule  of  lis 
pendens  is  not  affected  by  tbe  pendency  of  an 
action,  unless  the  pleadings -therein,  at  the  date 
of  the  purchase  or  the  acquisition  of  rights,  de- 
scribe tbe  property  as  to  which  the  rule  is 
sought  to  be  applied  so  as  to  enable  the  purchas- 
er or  other  third  person  to  ascertain  its  iden- 
tity. The  property  is  safficiently  described,  it 
would  seem,  although  not'  described  by  metes 
and  bounds,  if  described  with  reasonable  cer- 
tainty, that  is,  if  enough  ia  alleged  to  enable 
a  person  upon  reasonable  inquiry,  to  identify 
the  property  and  ascertain  the  object  of  the 
suit' 

"It  is  earnestly  contended  by  plaintiff  In  «Tor 
in  his  brief  that  the  statute  is  no  broader  than 
tbe  common-law  rule,  and  that  tbe  averments  of 
tbe  petition  must  be  so  definite  that  any  one  oo 
readinjt  it  can  learn  what  property  was  intend- 
e(>  to  be  made  subject  of  recovery.  With  this 
contention  we  cannot  fuUj^  agree,  for  tiiat  the 
statutory  rule  governing  lis  pendens  is  broader 
and  more  coinpi-ehenaive  than  the  common-law 
rule,  iu  that  the  statutory  lis  pendens  partaking;, 
as  it  does,  of  tbe  nature  and  doctrine  of  notice, 
makes  notice  tbe  channel  or  means  through,  or 
by  which,  the  real  object  and  purpose  of  lis 
pendens  is  attained.  •  •  •  The  statute 
makes  a  pending  suit  constructive  notice  and 
rpqnircB  intending  purchasers  to  exercise  a  rea- 
sonable care  and  diligence  in  ascertaining  the 
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nature  of  a  perdlos  mit:  thla  requirement  Is 
everywhere  recognized  and  abstractors  are  re- 
quired to  examine  the  records  in  the  district 
clerk's  ofiice  in  order  to  ascertain  whether  the 
Inod,  for  which  they  are  making  an  abstract  of 
title,  is  involved.  •  *  • " 

Our  statute  (section  4732)  provides:  , 
"When  the  petition  has  been  filed,  the  action 
to  ^ndine,  so  as  to  charge  third  persons  with 
notice  of  its  pendency,  and  while  pending  no  in< 
terest  can  be  acquired  by  third  persons  in  the 
subject-matter  thereof  as  against  the  plaintifFs 
title;  but  such  notice  shall  be  of  no  avail  un- 
less the  summons  be  served  or  the  first  publica- 
tion made  witMn  sixty  days  after  the  filing  of 
the  petition." 

The  record  here  shows  that  the  statutory 
reQulrement  as  to  publication  was  ccnnpUed 
with. 

This  court  also  In  Shufeldt  T.  Jefcoat  et 
al.,  151  Pac.  595,  said: 

"A  purchaser  pendente  lite  of  property  ac- 
tually in  litigation,  for  value  and  without  ac- 
tual notice  m  fact,  takes  with  notice  of  the 
action.   •   *   • " 

1  Story,  Kq.  Jurisprudence,  {  405,  provides: 
"A  purchase  made  of  property  actually  in 
litigation  pendente  lite,  for  a  valuable  considera- 
tion and  without  any  express  or  implied  notice 
in  point  of  fact,  affects  the  purchaser  in  the 
same  manner  as  if  he  had  such  notice,  and  he 
will  accordingly  be  bound  by  the  judgment  or 
decree  in  the  suit" 

Also  In  Balier  t.  Leavltt,  153  Pac.  1099. 
this  court  said: 

"A  final  judgment  of  a  court  of  competent 
jurisdiction  is  conchislve  between  the  parties 
and  their  privies  in  a  subsequent  action  involv- 
ing the  same  subject-matter,  not  only  as  to  all 
matters  actnally  litigated  and  determined  in  the 
former  action,  but  as  to  all  matters  germane  to 
issues  which  could  or  might  have  been  litigated 
and  determined  therein." 

"One  who  purchases  real  property  from  a  par- 

a to  an  action  Involving  the  title  thereto,  after 
e  institution  and  during  the  pendency  of  such 
action,  is  bound  by  the  judgment  rendered  there- 
in against  his  grantor,  and  acquires  Qo  greater 
rights  than  his  grantor." 

For  further  authority  see  Holland  t.  Co- 
fleld,  27  Okl.  469,  112  Pac.  1032. 

■In  the  case  of  Gnrver  v.  Graham,  6  Kan. 
App.  344,  61  Pac.  812.  It  is  held: 

"Where  the  defendant  in  an  action  for  a  di- 
vorce brought  by  her  husband  filed  an  answer 
and  cross-petition  denying  the  grounds  alleged 
by  the  plaiDtifF,  setting  up  grounds  for  a  divorce 
in  her  favor,  that  she  was  the  owner  of  certain 
lands,  describing  them,  and  that  her  husband 
was  the  owner  of  certain  other  real  estate  and 
personal  property,  describing  it,  and  praying 
that  a  divorce  be  granted  her,  that  the  real  es- 
tate then  in  the  name  of  her  husband,  describ- 
ed in  her  answer,  might  be  decreed  to  her,  that 
alimony  be  granted,  and  that  all  the  property 
both  personal  and  real  be  appropriated  to  satis- 
fy the  decree,  held,  that  such  answer  and  cross- 
petition  brought  the  property  described  within 
the  jurisdiction  of  the  court,  and  that  a  person 
subsequently  taking  a  mortgage  thereon  from 
the  husband  imly.  Is  bound  by  tat  judgment  and 
decree  thereinafter  rendered.** 

In  the  case  of  Wilkinson  t.  ElUott.  43  Kan. 
S80,  23  Pac.  614.  19  Am.  St  Rep.  168,  it  is 
said: 

"Where  the  wife  files  a  petition  asking  for  a 
divorce  and  for  alimony.  In  which  she  definitely 
describes  certain  real  estate  of  the  husband,  and 
prays  that  it  may  be  set  apart  and  decreed  to 


her  as  t>crmanent  alimony,  the  doctrine  of  lis 
pendens  will  apply;  and  any  one  who  purcbaaes 
such  property  during  the  pendency  <k  the  ae> 
tion  will  be  bound  by  the  Judgment  subseQuratlj 
rendered  therein.** 

In  Tolertoa  t.  WlUard,  80  Ohio  St  679,  U 

Is  said: 

"If  a  petition  tor  divorce  and  alimony  by  the 
wife  specially  describes  certain  real  estate  of 
the  husband,  charging  It  with  equities  of  the 
wife,  and  asking  an  injunction  to  prevent  aliena- 
tion pendente  lite,  and  also  equitable  rdiet 
and  the  decree  therein  is  such  as  that  from  it, 
it  may  be  found  that  the  court  acted  on  those 
equities  and  favorably  thereto,  the  proceedings 
operate  as  a  lis  pendens,  and  (be  decree  for  ali- 
mony and  settling  equities  will  be  a  lien  on  the 
lands,  preferable  to  that  of  a  mortgagee  who  hail 
actual  notice  of  the  proceedings  for  divorce  and 
alimony,  and  whose  mortgage  was  executed  and 
recorded,  pending  those  proceedings.** 

In  the  case  of  Thomas  t.  HlllhoTise,  17 

Iowa,  67.  It  Is  held: 

"Xo  attaching  creditor  can  acquire  through 
hto  attadiment  a  higher  or  better  right  to  the 
property  or  assets  attached  than  the  defendant 
had  when  the  attachment  was  leried,  unless  he 
can  show  some  fraud  or  collusion  by  which  hto 
rights  have  been  impaired." 

See,  also,  Drake  on  Attachment  I  223. 

In  Harshbeiyer  r.  Barshberger,  26  Iowa, 
603,  it  is  said : 

"The  district  court  of  the  county  where  the 
plaintiff  resides,  having  jurisdiction  of  the  cause 
in  an  action  for  divorce  and  alimony,  may  right- 
fully declare  and  enforce  a  lien  for  alimony 
granted  in  the  action  against  real  estate  of  the 
defendant  situated  in  another  county.  And  such 
lien  will  have  priority  over  an  aUachment  is- 
sued in  an  action  commenced  in  the  county 
where  the  land  lies,  and  which  was  not  levied 
thereon  until  after  the  rendition  of  the  decree 
granting  alimony,  though  before  a  transcript 
thereof  was  filed  in  the  latter  count?.*' 

See.  also,  Vauzont  v.  Tanzant  23  HL  536; 
Daniel  v.  Hodges,  87  N.  0.  95. 

By  reference  to  volume  6f  Corpus  Jarls,  p. 
286,  under  the  title  "Attachment,"  f  547,  we 
find  the  following  rule: 

"The  rights  of  an  attaching  creditor  with  re- 
spect to  the  property  attached  must  be  det^ 
mined  by  the  state  of  the  titie  at  the  time  when 
the  attachment  was  made.  He  to  not  in  the 
position  of  a  bona  fide  purchaser  for  value,  but 
obtains  only  the  rights  which  the  debtor  had  in 
the  property  at  that  time,  and  u  postponed  to 
liens  or  dums  of  other  persons  upon  or  to  the 
property,  wliich  became  effective  before  the  at- 
tachment, except  in  so  far  as  he  may  avail  him- 
self of  fraud  in  a  transaction  afle<Aittg  Uie 
property.   *  • 

Section  548: 

"The  rule  which  baa  just  been  stated  that  an 
attaching  creditor  acquires  only  the  rights 
which  the  debtor  himself  had  in  the  attached 
proper^  applies  where  the  debtor  holds  title  to 
the  property  subject  to  a  valid  outstanding 
charge  or  lien,  whether  such  lien  to  based  upon 
a  contract  or  agreement  between  the  debtor  and 
the  lienor  as  In  the  case  of  a  mwtgage^  or 
pledge,  or  arises  by  operation  of  law,  as  in  the 
case  of  a  lien  for  rent,  wages,  taxes,  customs 
duties,  or  labor  or  materiato  fumtohed  for  the 
construction  of  a  building  or  vessel^  a  carrier's 
lien,  or  the  lien  created  hj  the  filing  of  a  Ito 
pendena** 

In  the  case  of  Bank  v.  UcDennott  99  Ala. 
79,  10  South.  154,  it  is  said: 
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"When  process,  in  an  action  by  creditors  to 
Bet  aside  as  fraudulent  a  sale  of  a  stock  of 
goods,  is  served  prior  to  the  levy  of  defend- 
ant's attachment,  the  attachment  lien  is  sub- 
ordinate  to  the  lien  of  the  process." 

Also  Id  the  case  of  Cotton  t.  Dacey  (O.  C) 
61  Fed.  481,  it  Is  there  held: 

"One  who  attaches  land  after  a  bni  to  estab- 
lish an  equitable  interest  in  the  land  has  been 
flied,  but  before  service  of  process  in  such  suit 
has  been  made  on  him,  and  who  does  not  ob- 
tain judgment  in  his  action  until  such  service 
has  been  made,  does  not  acquire,  bj  his  aetloii, 
any  rights  in  the  land  superior  to  the  equities 
set  np  In  the  bill." 

In  the  case  of  K^ther  t.  Losier  et  aL,  88 
Iowa,  640,  6S  N.  W.  952,  Uie  Supreme  Court 
of  Iowa  said: 

"Section  2628  of  the  CojJe  provides  that,  dur- 
ing the  pendency  of  an  action  affecting  real 
«state.  no  interest  can  be  acquired  by  third 
persons  in  the  subject-matter,  as  against  plain- 
tiff's title.  Held,  that  the  filing  of  a  bill  hi  eq- 
uity to  subject  certain  land  to  tbe  payment  of 
a  claim  pending  for  judgment  gives  a  lien  on 
the  land  so  affected,  superior  to  that  created 
hy  an  attachment  levied  after  the  filing  of  the 
equity  bill." 

Also  in  tbe  case  of  Puckett  r.  Benjamin,  21 
Or.  870,  28  Pac.  65,  it  la  held: 

"(1)  Plaintiff  purchased  a  OQe>half  interest 
In  defendant's  stock  and  ranches  in  Colorado, 
and  took  charge  of  the  business.  Defendant 
came  to  Oregon,  and  afterwards  it  was  agreed 
to  exchange  the  property  in  Colorado  for  that 
in  controversy.  While  plaintiff  was  yet  in 
Colorado  the  exchange  was  made,  and  without 
his  consent  the  Oregon  property  wss  conveyed 
to  defendant  alone,  and  was  operated  in  his 
name.  Held,  that  an  undivided  one-half  inter- 
est in  the  property  was  held  by  defendant  in 
trust  for  plaintiff. 

"(2)  This  suit  having  been  commenced,  and 
lis  pendens  filed  before  taking  judgment  in  a 
suit  in  attachment  which  was  levied  on  the 
property  in  controversy  a  creditor  against 
defendant,  plnintiiTs  equities  were  not  affected 
by  such  judgment" 

In  the  case  of  Hlnes  t.  Duncan,  70  Ala. 
112,  58  Am.  Rep.  584,  It  Is  said: 

"But  it  may  be  asserted  as  a  general  proposi- 
tion, settled  by  our  former  decisions,  that  a  bi  ' 
in  equity  brought  to  subject  her  separate  prop- 
erty to  the  satisfaction  of  her  contracts,  follow- 
ed by  service  of  process,  creates  s  lien  upon  the 
specific  property  sought  to  be  subjected.  Such 
bill  and  service  of  process  thereon  are  in  the 
natnre  of  an  equitable  levy,  and  give  tbe  court 
control  of  the  property,  wmch  it  will  not  permit 
to  be  withdrawn  by  any  subsequent  act  or  ti- 
tle, so  as  to  render  the  suit  ineffectual.  In  the 
absence  of  such  bill  she.  may  dispose  of  her 
proper^,  and  a  purchaser  would  acquire  title, 
thongb  be  bad  notice  of  her  debts;  but  after 
such  suit  is  instituted,  she  is  not  autborlred 
to  make  a  disposition  of  it  hy^  sale  or  othei^ 
wise,  or  to  materially  change  its  status.  The 
lien  thereby  acquired  may  be  defeated  or  lost 
by  a  failure  to  prosecute  the  suit  to  a  final  de- 
cree of  condemnation  and  sale;  but  It  becomes 
specific  when  the  suit  is  prosecuted  to  a  final 
decree.  MUIer  v.  Sherry,  2  Wall.  237  [17  L. 
Ed.  827]. 

"It  may  be  said  that  the  lien,  being  Inchoate, 

will  not  prevail  over  a  right  of  homestead  ex- 
emption acquired  by  subsequent  occupancy,  and 
before  the  lien  is  consummated  and  made  spe- 
cific by  a  final  decree  in  the  suit.  The  lien  ac- 
quired by  the  levy  of  a  writ  of  attachment  is 
only  inchoate,  dependent  upon  the  rendition  of 


j'udgment.  If  no  judgment  is  rendered,  tiie  Hen 
IS  lost;  but  if  judgment  is  obtained,  it  overrides 
and  defeats  any  conveyance  of  uie  property, 
subsequent  to  the  levy  and  prior  to  uie  judg- 
ment Reed  V.  Perkins.  14  Ala.  231.  * 
When  a  final  decree  is  made,  it  relates  to  and 
takes  effect  from  the  date  of  the  service  of  pro- 
cess. By  the  final  decree  the  lien  is  made  spe- 
cific from  this  date  and  overrides  and  defeats 
all  intervening  rights  and  titles.   By  no  subse- 

?ueut  act  of  the  debtor  can  the  Ben  be  de- 
eated." 

[2]  It  appears  that  when  the  wife  tnstltat- 
ed  ber  anlt  for  divorce,  she  prayed  for  ali- 
mony and  speclflcally  described  this  farm  in 
ber  petition  ha  the  property  of  the  defendant 
F.  H.  Duncan,  and  also  astod  tiiat  be  be 
oijoined  from  alienating  it,  and  that  tbe 
same  be  subjected  to  her  claim  and  right  of 
alimony.  She  sought  to  impress  this  hand 
with  a  lis  pendens  lien  for  alimony,  and  In 
our  Judgment  did  so. 

The  court  had  Jurisdiction  of  tbe  parties 
aod  the  property;  the  petition  accurately  de- 
scribed the  property,  and  summons  was  had 
in  due  time  as  required  by  law.  and  the  prop- 
erty was  of  that  character  to  be  subject  to 
tbe  role.  She  thereby  acquired  an  inchoate 
right  or  lien  upon  this  propertr  which  by  tbe 
judgment  of  tbe  court  subsequently  ripened 
into  and  became  absolute,  and  the  plaintlCt 
In  error  as  an  attaching  creditor  pendente 
lite  has  Qo  right  in  or  to  said  pro[>erty  by 
virtue  of  its  attachment  lien,  superior  to  the 
claim  of  the  defendant  In  error  Orace  Dun- 
can. 

The  judgment  of  the  lower  court  Is  there- 
fore affirmed. 

FEB  CURIAM.  Adopted  In  whole 


(a  Okl.  1} 

FT.  SMITH  ft  W.  R.  CO.  t.  HARMAN. 
(No.  7182.) 

(Supreme  Court  of  Oklahoma.   Dee.  19,  1916.) 

(Sj/llahtu  by  ih»  Cowrt.) 

Appeal  and  Bbrob  «=al068(4)  —  Revibw — 
Harmless  Ebrob. 
Where,  in  an  action  for  damages  for  burn- 
ing the  grass  upon  a  liay  meadow  and  for  dam- 
age to  the  grass  roots,  the  plaintiff  was  entitled 
under  the  evidence  to  recover  a  sum  equal  to 
that  awarded,  under  any  theory  of  the  law  the 
judgment  in  his  favw  will  not  be  reversed  for 
an  alleged  error  in  defining  the  measure  of 
damages. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  4228 ;  De&  Dig.  «s>1068(4) ; 
Trial,  Cent.  Dig.  f  558.] 

Error  from  District  Court,  Okfuskee  Ck>un- 
ty;  John  Caruthers,  Judge. 

Action  by  B.  F.  Harman  against  tbe  Ft 
Smith  ft  Western  Railroad  Company.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 

■  Warner  ft  Warner,  of  Ft  Smith.  Ark.,  for 
plaintiff  in  error.  R.  A  Hockensmith,  of 
Okemah,  for  defendant  In  error. 
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HARDT,  J.  The  question  involved  berein 
ts  tbe  measure  ot  damages  In  an  action  for 
destroctlon  of  a  bay  meadow  by  Are  com- 
municated thereto  by  one  of  defendant's  en- 
gines. The  testimony  ahows  that  45  acres 
of  meadow  was  burned  over  and  Uie  standing 
hay  thereon  burned  off.  From  tbe  remain- 
der of  tbe  meadow  there  was  harvested  IH 
tons  per  acre,  and  some  of  tbe  witnesses  es- 
timated that  Ibe  45  acres  from  wUcb  tbe 
standing  hay  was  burned  would  have  yielded 
60  tons.  a?he  value  of  the  hay  at  plaintiff's 
farm  was  shown  to  be  from  $7  to  $8  per  ton, 
while  at  the  town  at  Okemah,  'about  three 
mUes  distant.  It  bad  a  market  value  of  from 
18  to  $8  per  ton.  ^le  cost  of  cutting  and  har- 
vesting was  fS  per  ton  and  tbe  expense  of 
hauling  to  Okemab  was  from  75  cents  to 
I1.3B  per  tonl  Tht  verdict  of  tbe  Jury  found 
the  damages  by  reason  of  tbe  burning  ot  tbe 
standing  hay  to  be  $160.25.  The  court  In- 
stmcted  the  Jury  as  follows: 

"In  esse  you  find  for  tbe  plaintiff,  then  you 
should  proceed  to  6z  his  damages  at  such  sum 
as  you  may  believe  by  a  fair  preponderance  ot 
the  evidence  be  has  shown  himself  entitled  to. 
The  measure  of  damages  for  the  growiug  or 
stauding  hay  being  tbe  value  of  It  at  the  time 
and  place  of  ita  destruction  by  the  fire,  less 
whatever  expense  was  inddent  to  ita  cutting  and 
faarvestiiig.  In  addition  to  alleging  damages  to 
45  acres  of  grass,  the  plaintiff  alleges  that  the 
grass  roots  on  4o  acres  of  said  meadow  and 
field  were  destroyed  or  greatly  damaged,  and 
you  are  instructed  that  if  you  so  find,  you  may 
allow  the  plaintiff  such  damages  as  be  may 
have  sbown-by  a  fair  preponderance  of  the  evi* 
deuce  he  sustained  by  reason  of  tbe  destruction 
or  injury  to  the  grass  roots,  the  measare  in  tbe 
latter  case  being  the  difference  in  the  value  of 
the  land  before  and  after  the  fire,  without  re- 
gard to  the  standing  crop." 

From  the  foregoing  instruction  It  is  ap- 
parent that  the  court  Intended  to  submit  to 
tbe  Jury,  as  a  separate  Item  of  damage,  tbe 
value  cd!  the  standing  bay;  and  the  evidence 
of  the  witnesses  Indicates  that  in  pla<dng 
a  value  upon  tbe  bay  It  was  considered  by 
them  as  severable  ftom  the  land,  and  the  val- 
ue which  they  placed  thereon  evidently  did 
not  include  damage  to  the  grass  roots.  In 
the  latter  part  of  the  Inatmctlon.  where  tbe 
court  submitted  to  the  Jury  for  their  deter- 
mination tbe  amount  of  damages  suffered  by 
reason  of  tbe  destruction  or  damage  to  the 
grass  roots,  tbe  value  of  tbe  standing  crop 
was  expressly  excluded  from  consideration. 
Upon  this  latter  item  the  verdict  of  tbe 
Jury  was  tor  $119.75.  niere  is  sufficient  evi- 
dence in  the  record  upon  which  to  support 
the  verdict  as  to  eadi  of  tbe  separate  Items. 

Inasmudi  as  the  plaintiff  dalms  damages 
for  the  destruction  of  or  Injury  to  the  grass 
roots,  It  Is  Insisted  that  tbe  correct  rule  by 
wbldi  to  measure  bis  damages  is  tbe  market 
value  of  tbe  land  before  and  after  the  fire, 
because  the  kind  and  character  of  crop  de* 
stn^red  was  perennial,  and  that  the  court 
^uld  bave  80  Instructed  the  Jury.  In  a 
number  of  decisions  this  court  has  held  that 
In  a  suit  to  recover  dnmaRcs  for  the  de- 
struction of  a  grooving  crop,  such  damages ', 


are  to  be  estimated  as  (tf  the  date  of  tbe  in- 
Jury,  and  the  measure  to  be  applied  Is  com- 
pensation for  the  value  ot  the  crop  in  the  con- 
dition in  which  It  was  at  tbe  time  of  its  de- 
struction. C,  R.  I.  &  P.  By.  Ca  r.  Johnson, 
25  Okl.  760.  107  Pae.  662,  27  Lw  R.  A.  <N. 
&)  879;  St  L.  &  S.  F.  By.  Co.  t.  Dale,  36 
Okl.  114, 128  Pa&  137;  St  L.  S.  F.  tty.  Ca 
V.  Ramsey,  37  Okl.  448, 182  Pac.  478;  M..  O. 
&  O.  Ry.  Ca  v.  Brown,  41  Okl.  70,  136  Pac. 
1U7,  50  U  R.  A.  (N.  8.)  1124;  De  Arman  v. 
Oglesby  et  al.,  152  Pac  8S6.  None  of  these 
cases,  however,  involved  a  claim  for  damages 
to  perennial  crops.  By  section  2872,  Rev. 
Laws,  1910,  It  is  provided  that: 

"For  tbe  breach  of  an  obUgatioa  not  arisfog 
from  contract,  the  measure  of  damages,  except 
where  otherwise  expressly  provided  by  this 
chapter,  is  the  amount  which  will  compensate 
for  all  detriment  proximatdy  caused  tbereby, 
whether  it  could  have  Iwen  anticipated  or  not" 

— thereby  providing  that  a  party  injured 
shall  have  full  compensation  for  any  detri- 
ment suffered  by  reason  of  the  wrongful  acta 
of  another.  In  the  present  case  the  loss  of 
the  bay  was  certainly  an  injury,  as  was  the 
destruction  of  or  damage  to  tbe  grass  roots, 
and  in  determining  the  total  amount  of  in- 
jury suffered  by  plaintiff,  it  was  proper  to 
take  into  consideration  both  of  these  items. 
The  Instructions  submitted  the  items  sepa- 
rately, each  excluding  the  other  from  con- 
sideration In  determining  the  amount  there- 
of, and  the  two  taken  together,  constituted- 
tbe  total  amount  of  damage  suffered  by  plain- 
tiff which  he  was  entitled  to  recover.  In  a 
note  to  Thompson  v.  C,  B.  &  Q.  Ry.  Co.,  23 
L.  B.  A.  (M,  S.)  310,  many  authorities  on 
the  measure  of  damages  In  this  class  of  cas- 
es are  collected,  and  tbe  conclusion  of  tbe 
author  Is  stated  in  tbe  following  language: ' 
"The  question  as  to  the  measure  of  damagps 
for  the  destruction  of  a  perennial  cron  is  me 
presenting  so  many  *  *  •  phases  and  condi- 
tioDfl  which  may  affect  tbe  result  one  way  or 
another  that,  even  aside  from  the  conflict  of 
opinion  among  the  decisions,  it  is  practically  im- 
possible to  formulate  a  general  rule  by  wUch 
all  cases  may  be  governed." 

A  number  of  cases  collected  In  tbe  note 
bold  that  injury  to  perennial  crops  Is  a  dam- 
age to  tbe  inheritance,  and  that  the  true 
measure  of  damages  In  sudi  cases  is  the  dif- 
ference In  the  market  value  of  tbe  land  before 
and  after  the  destruction  of  tbe  crops,  while 
a  number  of  other  cases  bold  tbat  die  value 
of  such  crops  can  be  measured  and  ascer- 
tained without  reference  to  the  valne  of  the 
soil  on  which  they  stend.  and  In  these  eases 
the  measure  of  damages  ta  held  to  be  the  val- 
ue of  the  grass  or  crop  at  the  time  of  ite  de- 
struction. A  note  to  tbe  later  case  of  U. 
S.  Smelting  Co.  v.  Slsam,  37  L.  B.  A.  (N.  S.) 
076,  and  also  tbe  case  of  International  Agri- 
cultural Corporation  Oo.  v.  Abercromble.  1S4 
Ala.  244,  63  South.  649,  40  U  B.  A.  (N.  S.) 
415,  collects  the  more  recent  dedsions  upon 
this  subject  Under  the  rule  tbat  tbe  meas- 
ure of  damages  is  tbe  difference  In  the  nmr- 
ket  value  of  the  land  before  and  after  the 
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destruction  of  the  crops,  the  jury  would  be 
authorized  to  take  into  consideration  the 
standing  crop  of  hay  and  the  injury  to  the 
frass  roots,  If  any,  hut  the  first  part  of  the 
Instruction  in  this  case  was  qualified  so  the 
Jury  were  limited  to  the  value  of  the  stand- 
ing hay,  and  In  determining  Its  value  were 
not  permitted  to  consider  the  injury  to  the 
grass  roots,  while  in  the  latter  portion  of  the 
Instruction  they  were  permitted  to  assess  the 
damages  to  the  grass  roots,  excluding  from 
consideration  in  determining  this  amount  any 
damages  to  the  standing  crop.  While  the 
Instruction  is  not  to  be  commended  In  thus 
dividing  the  elements  of  damage  which  plain- 
tiff was  entitled  to  recover,  yet,  taking  the 
two,  they  amount  to  that  which  in  law  Is  the 
correct  measure  of  his  recovery.  A  similar 
situation  was  presented  in  St.  Louis,  Iron 
Mountain  &  Southern  Ry.  Co.  v.  Marlln,  33 
Okl.  510,  128  Pac.  108,  which  was  an  action 
for  damages  for  the  destruction  of  hay  and 
trees.   In  the  opinion  It  was  said: 

"On  the  Issae  of  the  measure  of  damages,  the 
amount  prayed  for  by  plaintiff  was  $608.  The 
verdict  of  the  jary  was  $224.20.  Our  statute 
<Comp.  L.  1900,  fi  2907)  provides  that  the  meas- 
ure of  damages  for  tort  is  such  as  will  compen- 
sate fully  tot  the  detriment  approximateljr  caus- 
ed thereby.  There  la  some  difference  in  the 
holdings  of  the  courts  as  to  the  proper  manner 
of  establishing  sucb  damages  as  were  inflicted  in 
this  case;  but  plaintiff's  witnesses  teatiited  to 
facts  showing  damages  far  in  excess  of  the 
amount  allowed  by  the  jury.  They  testified  to 
the  value  of  the  hay  and  trees  destroyed,  and 
also  the  difference  in  the  value  of  the  land  before 
and  after  the  fire,  either  of  whidi  showed  dam- 
ages larger  in  amount  than  the  verdict  Under 
these  circumstances,  even  though  one  of  the 
methods  followed  was  erroneous,  defendant  was 
not  injured  thereby,  as  the  verdict  *  *  •  was 
much  less  than  the  proof  would  sustain  under 
either." 

In  this  case  plaintiff  was  entitled  to  re- 
cover nn  amount  that  would  fully  compen- 
sate him  for  all  the  damage  proximately 
caused  by  the  fire  communicated  to  his  prem- 
ises by  the  engine  of  defendant,  and  If  the 
instructions  did  not  authorize  a  recovery  by 
tilm  of  a  larger  amount  then  no  prejudice 
has  resulted.  In  arriving  at  the  value  of 
the  standing  hay,  the  damage  to  the  grass 
roots  was  not  considered,  and  in  detcrmtn- 
iBg  the  damage  to  the  grass  roots  the  stand- 
ing hay  was  excluded,  and  the  amount  of  the 
two  Items  thus  formed,  when  added,  give 
the  actual  amount  of  detriment  or  damage 
resulting  from  the  fire,  and  thus  it  Is  seen 
that  no  prejudice  to  defendant  resulted  from 
giving  the  Instmctlon. 

It  is  said  that  the  second  paragraph  of 
Instmctlon  No.  2  ts  erroneous,  in  that  the 
jury  were  not  instructed  that  the  damages 
to  the  grass  roots  must  be  measured  as  of 
the  time  and  place  of  the  destruction  of  the 
property,  because  this  instruction  did  not 
Include  the  place  where  the  value  of  the  land 
should  be  reckoned,  but  left  it  wholly  a  mat- 
ter of  conjecture  with  the  jury  as  to  what 
place  they  would  select  In  determining  its' 


market  value.  This  objection  Is  without 
merit  The  damage  to  the  grass  roots  could 
only  be  determined  by  finding  the  difference 
In  the  value  of  the  land  before  and  after  the 
fire,  and  It  is  hard  to  understand  bow  the 
jury  could  determine  the  market  value  of  a 
specific  piece  of  land,  unless  that  value  was 
determined  with  reference  to  the  place  where 
the  land  was  located.  Land  is  not  movable 
like  pers<mal  property,  and  If  It  has  a  value, 
that  value  must  be  determined  by  taking  Its 
location  into  consideration. 

No  complaint  ts  made  that  the  verdict  la 
excessive  or  not  supported  by  the  evidence. 

Tbe  judgmeDt  Is  affirmed.  All  the  JuattCM 
concur. 

(68  OU.  47) 

BANK  OF  TUTTLE  ».  GORDON.  (No.  6967.) 
(Supreme  Court  of  Oklah<Mna.   Dec  18,  1916.) 

(SyUahut  by  the  Court,) 

1.  Vbvkt  «=»102(3)  —  Ebootbbt— Patmbnt— 
What  Constitutes— Constitution. 

The  giving  of  a  new  note  in  renewal  of  a 
previous  one  is  not  a  payment  thereof  as  con- 
templated by  section  3  of  article  14  of  the  Con- 
stitution. This  section  contemplates  an  actual 
payment,  and  not  a  promise  to  pay  in  the  future. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  §9  197,  251 ;  Dec.  Dig.  «s>102(3).] 

2.  Usury      102(1)— "DKiiANn"—EsaB:NTiAr.8. 

The  "demand '  required  by  second  proviso 
to  section  lOOS,  Rev.  I^aws  1910,  as  a  condi- 
tion precedent  to  an  action  for  the  recovery  of 
usurious  interest  paid  should  be  for  the  entire 
amount  which  the  party  is  entitled  to  recover, 
and  not  for  the  amount  of  interest  in  excess  of 
the  legal  rate.  Demand  In  this  case  fceld  to  be 
sufficient. 

[Ed.  Note.— For  other  casos,  see  Usury,  Cent 
Dig.  S  254;  Dea  Dig.  «=>102(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Demand.] 

Error  from  District  Conrt,  Grady  Gounlr; 
Frank  M.  Bailey,  Judge. 

Action  by  M.  V.  Gordon  against  the  Bank 
of  Tuttle,  a  corporation.  There  was  a  Jadg* 
ment  for  plalnUfl,  and  defendant  brings  er- 
ror. Affirmed. 

S.  C  Durbln,  of  Chicfcasba,  tor  plaintiff  In 
error.  Maurice  Smith,  of  ChickashB,  and 
J.  W.  Bartholomew,  of  Oklahoma  City,  for 
defendant  In  error. 

HABDY,  J.  Defendant  in  error  broi^t 
suit  In  tbe  district  oonrt  of  Grady  county 
against  the  plaintiff  in  error  to  recover  cer- 
tain usury  alleged  to  hare  been  paid  by  htm. 
The  parties  will  be  zeferred  to  as  they 
pea  red  In  the  trial  court  Judgment  was  ren- 
dered In  favor  of  the  plaintiff  for  the  sum  of 
$228,  t>elng  double  the  amount  of  Interest 
paid  and  $35  as  an  attom^'a  fee,  and  de> 
fendaut  prosecutes  error. 

[2]  The  first  and  main  contention  of  de- 
fendant is  that  there  was  no  legal  demand 
for  the  return  of  the  usury  paid,  and  that 
without  such  demand  plaintiff  could  not 
maintain  this  action.   Tbe  notice  is  said  to 
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be  Insufficient  because  It  la  a  Bpeclflc  de- 
mand for  the  sum  of  $114,  being  the  entire 
amount  of  interest  claimed  to  have  been  paid 
by  plaintiff,  and  ia  not  for  the  amount  of  io- 
ter^t  paid  b;  him  In  excess  of  the  legal  rate. 
This  question  was  determined  adversely  to 
the  contention  of  defendant  In  AHller  t.  Okla- 
homa State-  Bank,  157  Pac  767,  where  this 
conrt  said: 

"We  also  hold  that  uoder  the  second  snbdivi- 
BloQ  of  Bald  sectioo  1005,  vhere  the  borrower 
of  money  pays  therefor  a  greater  rate  of  inter- 
est than  10  per  cent,  per  annum,  be,  or  his  le- 
gal representatives,  may,  within  two  years  aft- 
er maturity  of  such  usurious  contract,  recover 
from  tlie  person,  firm,  or  corporation  taking  or 
receiving  such  interest  twice  the  amount  of  the 
interest  so  paid,  provided  that  before  bringing 
such  suit  the  party  bringing  the  same  must 
make  written  demand  of  uie  party  to  be  sued 
for  the  payment  of  the  sum  so  aatboiiced  by  the 
statute  to  be  recovered." 

The  demand  Is  for  the  sum  of  $114,  which 
is  claimed  to  be  due  M.  V.  Gordon,  was  sign- 
ed by  G.  L.  Hamrlck,  and  was  deposited  In 
the  post  office  at  Tuttle  on  March  13,  1913, 
and  received  by  defendant  on  the  same  day. 
Suit  was  Sled  March  15tb. 

The  statute  does  not  prescribe  any  form 
of  demand,  but  requires  as  a  condition  pre- 
cedent to  the  right  to  maintain  an  action  to 
recover  the  penalty  prescribed  thereby  that 
the  party  must  "make  written  demand  for 
return  of  such  usury."  The  demand  apprised 
the  defendant  of  the  amount  due  and  to 
whom,  and  it  is  apparent  that  Hamrlck  mere- 
ly signed  as  the  agent  of  plaintiff,  and  that 
defendant  could  not  have  been  misled  there- 
by, and  by  reference  to  its  records  could 
readily  ascertain  the  Justness  of  tbe  claim 
and  determine  whether  it  would  pay  the 
amount  or  resist  the  claim. 

No  particular  time  is  required  to  intervene 
between  making  demand  and  commencing 
suit,  and  no  question  appears  to  have  been 
made  In  the  trial  court  upon  this  point,  and 
cannot  be  urged  here  for  the  first  time. 

In  summing  up  its^  argument  upon  the  In- 
gufflciency  of  the  demand,  defendant  in  Its 
brief  says: 

"The  case  was  tried  on  tbe  alt^ations  of  the 
plaintiff  that  he  bad  made  demand  for  a  re- 
turn of  the  entire  interest  which  he  claimed  to, 
have  paid,  and  defended  tbrougbout  upon  the 
ground  that  no  demand  for  usury  had  been  made. 
Upon  that  theory  we  believe  the  case  is  in  this 
Supreme  Court  for  review,  and  we  confidently 
believe  that  it  will  be  heard  and  decided  upon 
the  issues  presented  in  the  trial  court." 

From  which  it  ai^ears  that  tbe  real  issue 
submitted  to  the  trial  court  was  that  tbe 
atatnte  contemplated  as  a  condition  preced- 
ent to  plaintiff's  right  of  action  that  he  make 
demand  for  the  return  of  the  interest  paid 
in  excess  of  tbe  rate  allowed  by  law,  and 
that  a  demand  for  a  cUfferait  amount  was 
not  a  compliance  with  tbe  statute,  and  there- 
fore such  a  donand  would  not  entitle  plain- 
tiff to  maintain  this  salt.  But  this  qnestion, 


as  already  stated,  since  the  trial  of  this  case 
in  the  lower  court,  was  determined  against 
defendant's  c<xitentlou  in  Miller  t.  State 
Bank,  supra. 

It  Is  further  urged  that  the  court  erred  In 
treating  the  dealings  between  plaintiff  and 
defendant  as  one  transaction,  and  defend- 
ant claims  there  were  In  fact  three  separate 
and  distinct  transactions.  The  facts  are 
that  on  Jannary  10,  1911,  plaintiff  borrowed 
$400  from  defendant  for  which  he  executed 
his  note  In  the  sum  of  $430,  which  was  not 
paid  at  maturity,  and  thereafter  executed 
two  renewals,  each  of  which  were  an  exten- 
sion of  tbe  previous  indebtedness.  It  Is 
claimed  that  no  usury  was  charged  In  tbe 
last  note,  and  that  the  first  two  notes  were 
paid  by  the  respective  renewals,  and  that 
plaintiff's  recovery  should  be  reduced  in  tbe 
sum  of  $46,  twice  the  amount  of  interest 
paid  on  the  third  note. 

The  court  instructed  the  Jury  that.  If  they 
believed  from  the  evidence  that  a  note  was 
given  for  which  a  usurious  rate  of  interest 
was  charged,  and  that  such  Interest  was  not 
at  the  time  of  such  charge  paid,  but  was 
added  Into  tbe  note,  and  if  such  note  was 
renewed,  and  if  such  usurious  Interest  charg- 
ed was  carried  into  such  usurious  note,  the 
renewal  note  would  be  equally  tainted  with 
usury  as  the  original  note.  The  gtving  of 
this  Instruction  is  assigned  as  error.  Tbe  as- 
signment cannot  be  sustained. 

[1]  In  Anderson  v.  Tatro,  44  OkL  219,  144 
Pac.  S60,  it  was  held  that  tbe  giving  of  a 
new  note  in  renewal  of  a  previous  one  was 
not  payment  of  tbe  earlier  note  as  contem- 
plated by  section  3  of  article  14  of  tbe  Con- 
stitution.  In  the  opinion  It  was  said: 

''The  evidence  in  this  action  shows  that  the 
plaintiff  did  not  pay  to  tbe  defendant  the  $tiUU 
as  alleged  in  tbe  first  cause  of  action,  but  gave 
a  renewal  note  for  $762.45,  which  included  sev- 
en months'  interest  This  note  is  the  basis  for 
recovery  in  the  second  cause  of  aetunu  The 
giving  of  a  new  note  in  renewal  of  a  previoas 
one  ia  not  a  payment  of  the  earlier  note  as  con- 
templated by  section  3  of  article  14  of  the  Con- 
stitution, as  this  section  contemplates  an  actual 
payment,  and  not  a  promise  to  pay  in  the  fu- 
ture. First  Nat.  Bank  v.  Lasater,  196  U.  S. 
115,  25  Sup.  Ct.  206,  49  L.  Ed.  408;  Brown 
V.  Marion  Nat.  Bank,  169  TJ.  S.  416,  18  Sup. 
Ot  890,  42  li.  Ed.  801;  Oriesbach  v.  Nat. 
Bank,  104  U.  S.  62,  26  L.  Ed.  658:  Rushing  r. 
Biveiu.  132  N.  O.  273,  43  S.  E.  798." 

It  is  shown  that  the  first  two  notes  were 
usurious  and  were  not  paid  when  due,  and 
tbat  the  original  Indebtedness  entered  into 
and  became  tbe  consideration  upon  which 
the  last  note  was  based,  and  these  facts  bring 
this  case  within  the  nOe  declared  in  the  case 
Just  dted. 

No  question  Is  made  as  to  tbe  right  of 
plaintiff  to  recover  doable  the  amount  of 
usurious  interest  paid  where  demand  Is  inily 
made  for  tbe  amount  actually  paid. 

Finding  no  error  in  the  record,  tbe  Judg- 
ment la  affirmed.  All  the  Justices  concur. 
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SMITH  et  aL  T.  OASNBTT.    (No.  8244.) 
<SDpreme  Coort  of  Oklalionia.   Dec.  10.  1B16.) 

fSyllaiua  by  the  Court.} 

1.  Guardian  akd.Wabd  «=>175— Liabilitibs 
on  Bonds— Bond  fob  Sai^  of  Realty. 

Ttx&  sureties  upon  a  guardian's  qKcial  bond, 
given  as  a  prerequisite  to  the  sale  of  real  es- 
tate, are  not  liable  for  a  misappropriation  by 
the  niardian  of  funds  not  arising  from  the  sale 
of  toe  real  estate,  in  relation  to  which  their 
bond  was  given. 

[Ed.  Note.— For  other  cases,  see  Gnardian  and 
Ward,  Cent.  Dig.  SS  60(MJ06;  Dec  Dig,  «=> 
175.] 

2.  Guardian  and  Wabd  «=>92— Bond»— Spb- 
cial  Bond. 

Bond  examined,  and  held  to  be  a  special  and 
not  a  general  bond. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent.  Dig.  g{  358-302;  Dec.  Dig. 

S.  GUABDUir  AHD  Wabd  ^163.  ISO-Sauc 
OP  Bbalit— Obdbb  of  Codbx— Conclusivk- 

NESS. 

A  valid  final  order  of  the  conn^  court,  find- 
ing only  the  amount  due  from  a  guardian  to  his 
ward,  ia  binding  upon  ttoth  the  guardian  and 
his  bondsmen  liable  therefor  as  to  such  amount 
due,  but  it  is  not  binding  as  to  whether  the  ob- 
ligation of  a  particular  aurety  covart  liability 
for  a  defalcation  of  aucfa  amount  by  the  guard- 
ian. 

[Ed.  Note.— For  other  cases,  see  Guafdian  and 
Ward,  Cent.  Dig.  §S  407.  474,  540-^,  621; 
Dec  Dig.  «=3l6§.  180.] 

Commissioners'  Opinion,  DiTlslon  No.  2. 
Appeal  from  District  Court,  Muskogee  Ooun- 
t7;  Geo.  0.  Crump,  Judge. 
-  Action  by  Philip  H.  Gamett,  administra- 
tor, against  Thomas  P.  Smith  and  another. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Rerersed  as  to  plalntllEa  In  error  for 
further  proceedings. 

Franklin  &  Carey,  of  Muskogee,  for  plalo- 
turs  in  error.  Dan  M.  Meredltb,  and  W,  P. 
Z.  German,  both  ct  Muskogee,  for  defendant 
In  error. 

BUBFORD,  O.  PhlUp  H.  Garnett,  as  ad- 
ministrator of  the  estate  of  Rosa  Smith,  de- 
ceased, sued  J.  B.  Johnson,  A.  W.  Marshall, 
Thomas  P.  Smith,  and  V.  R.  Coss  as  sureties, 
upon  certain  guardianship  bonds,  given  by 
Ellas  Dean  as  guardian  of  said  Rosa  Smith, 
a  minor.  It  appears  that  Johnson  and  Mar- 
shall signed  the  guardian's  general  bond,  did 
not  dispute  their  liability,  and  all  questions 
as  to  them  are  eliminated  here.  Smith  and 
Coss  were  sureties  upon  a  bond  executed 
after  the  guardianship  proceeding  was  com- 
menced, the  condition  and  ohllgatlon  of  which 
was  as  follows: 

"The  condition  of  the  above  obligation  Is 
suclk  that  whereas,  on  the  21st  day  of  October, 
1911,  an  order  was  entered  by  the  county  court 
of  Muskogee  county,  Oklahoma,  authorizing  the 
above-named  principal,  as  guardian  of  fhe  estate 
of  Rosa  Smith  and  Helen  Bmith,  to  sell  certain 
real  estate  belonging  to  said  estate  and  provid- 
ing liierefai  that  said  guardian  shoalJ  give  an 
additional  bond  in  the  above-named  sum  before 
making  such  sale:  Noff,  therefore,  if  the  said 


E^as  Dean,  as  sndi  guardian,  shall  faithfully 
execute  the  duties  of  such  trust  according  to 
law,  then  this  obligation  to  be  void,  otherwise 
to  remain  in  full  force  and  effect." 

It  seems  that  the  guardian  died,  and  there- 
upon Johnson  and  Marshall,  sureties  upon 
his  general  bond,  filed  a  final  report  In  the 
county  coiirt.  This  report  was  regularly  set 
for  hearing,  at  the  hearing  was  corrected  by 
the  county  Judge,  and,  as  corrected,  approv- 
ed. As  this  order  is  the  subject  of  the  prin- 
cipal contention  here,  we  set  It  out  In  full: 

"Now,  on  t^is  6th  day  of  April,  1014,  there 
comes  on  for  hearing  the  final  reports,  filed 
on  the  24th  day  of  January,  1914,  by  the  bonds- 
men of  Elias  Dean  of  the  acts  and  doings  of 
the  said  EUas  Dean  as  guardian  of  Helen  Smith 
and  Rosa  Smith,  minors.  And  due  notice  of 
said  hearing  having  been  given,  and  the  court, 
having  heara  and  examined  said  reports,  and  be- 
ing well  and  sufficiently  advised  In  the  premises, 
doth  approve  the  same  as  changed.  At  this  time 
there  is  due  to  Helen  Smith  the  sum  of  f20 
and  to  Rosa  Smith  the  sum  of  (196.16." 

Thereafter  the  ward  Rosa  Smith  died,  and 
the  administrator  of  her  estate  brought  the 
instant  action. 

Defendants  Smith  and  Coss  set  up  in  their 
answer,  to  which  no  reply  was  filed,  and  of- 
fered to  prove  on  the  trial  that  the  bond 
signed  by  them  was  given  as  a  prerequisite 
to  an  order  of  sale  for  certain  of  the  real 
property  of  the  minor,  that  the  supposed  in- 
terest of  the  minor  was  sold,  but,  the  nature 
of  the  minor's  Interest  being  in  litigation, 
the  amount  of  the  bid  was  held  In  the  cotmty 
court,  and  upon  It  being  finally  determined, 
in  effect,  by  this  court,  that  said  minor  had 
no  Interest  In  the  land  so  sold,  the  sum  bid 
was  retnmed  to  the  prospective  purchasers. 
This  proof  was  refused  by  the  trial  Judge, 
but  the  allegations  thereof  in  the  answer 
were  never  stricken  nor  denied  by  reply.  It 
seems  that  the  trial  court  proceeded  upon  the 
theory  that  the  order  of  the  county  court 
was  conclusive  of  the  liability  of  the  defend- 
ants In  the  absence  of  proof  of  fraud  In  ob- 
taining it  In  this  he  was  clearly  in  error. 
We  do  not  deem  It  necessary  to  decide  the 
question  raised  In  the  brief  as  to  the  right 
of  the  bondsmen  to  make  the  final  report  or 
the  validity  of  the  order  of  the  county  court 
approving  the  report.  Assuming  that  order 
to  be  entirely  valid.  It  could  not  have  the 
effect  given  it  by  the  trial  court. 

[3]  It  is  true  that  this  court  has  held  that 
a  valid  adjudication  by  the  county  court  of 
the  amount  due  from  the  guardian  to  bis 
ward,  being  unappealed  from,  is  binding,  not 
only  npon  the  guardian  but  upon  his  bonds- 
men (Greer  v.  McNeal,  11  Okl.  519,  69  Fac 
891 ;  Southern  Surety  Co.  v.  Bumey,  34  Okl. 
552,  126  Pac.  748,  43  L.  R.  A.  (N.  S.)  308; 
Title  Guaranty  &  Surety  Co.  v.  Sllnker.  35 
Okl.  128,  128  Pac.  696;  Henry  v.  Melton, 
148  Pac  730,  and  cases  cited),  and  If  the 
Judgment  be  valid  upon  Its  face  and  the  face 
of  the  record,  and  without  fraud,  it  cannot  be 
collaterally  attacked.  Hathaway  v.  Hoffman, 
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153  Pac.  184,  and  Scott  t.  Abraham,  159  Pac. 
270,  are  among  the  latest  cases  from  this 
court  upon  that  subject,  and  in  them  the 
earlier  decisions  are  set  out  and  reviewed. 
But  here  the  order  of  the  county  court  did 
not  attempt  to  And  what  sureties  were  liable 
for  the  loss,  if  any  had  occurred.  Nor  do 
any  of  our  cases  go  so  far  as  to  hold  that 
the  order  would  be  binding  on  the  sureties  if 
it  did  80  attempt  to  bind  them.  Determin- 
ing the  amount  due  from  a  guardian  to  his 
ward,  the  thing  directly  before  the  county 
court,  and  determining  what  persons  are  lia- 
ble for  a  defalcation  of  that  amount,  a  thing 
not  at  all  before  the  county  court,  are  en- 
tirely different  propositions.  Inasmuch  as 
the  county  court  did  not  attempt  to  deter- 
mine the  parties,  other  than  the  guardian, 
liable  for  the  amount  found  due,  It  Is  not 
necessary  for  us  to  go  further  than  to  say 
that  tbe  order  approving  the  final  report,  If 
valid  at  all,  was  binding  as  to  the  amount 
due  from  the  guardian,  but  not  as  to  tbe 
liability  of  these  defendants  to  pay  that 
amount  If  the  guardian  defaulted.  See  Ly- 
man T.  Conkey,  1  Mete.  317,  cUed  and  dis- 
cussed in  Mattoon  v.  Cowing,  13  Gray,  387- 
389.  Such  Is  the  effect  of  the  conclusion 
reached  by  this  court  in  Dunleavy  v.  May- 
fleld,  155  Pac.  1145,  where  It  was  said: 

"Generally  an  order  of  the  county  court,  ap- 
proving a  final  report  and  settlement  of  a 
guardian,  Ib  conchisive  on  both  the  gnardian 
and  ward,  and  Is  impervious  to  collateral  attack, 
as  to  all  matters  properly  included  in  such  re- 
port; yet  such  an  order  is  not  to  be  extended 
by  mere  intendment  to  matters  not  actually  or 
necessarily  embraced  in  the  report  and  deter^ 
mined  by  such  order." 

Turning  now  to  the  bond.  Upon  Its  Ace 
It  Is  apparently  the  bond  provided  for  In 
section  6564,  Rev.  Laws  1910,  to  be  given 
prior  to  a  sale  of  real  estate.  That  section 
provides: 

"Every  guardian  anthorfzed  to  sell  real  estate 
must,  before  the  sale,  give  bond  to  tbe  county 

judge,  wi^  sufficient  surety,  to  be  approved  by 
him,  with  condition  to  sell  the  same  in  tbe  man- 
ner and  to  account  for  the  proceeds  of  the  sale 
aa  provided  for  in  this  article." 

[2]  The  bond,  heretofore  quoted,  sets  out 
the  contemplated  sale,  and  then  provides  that 
If  the  guardian  shall  faithfully  execute  the 
duties  of  "such  trust,"  the  bond  should  be 
void.  What  trust?  Obviously  the  only  one 
referred  to  In  the  bond,  to  wit,  the  sale  of 
real  estate.  Under  no  fair  construction  can 
this  bond  be  said  to  be  a  general  one  cover- 
ing any  devastavit  of  the  estate. 

[1]  If  the  defendants  could  prove,  as  they 
should  bare  been  allowed  to  do.  If  Indeed 
the  fact  Is  not  admitted  In  the  pleadings, 
that  no  funds  ever  came  Into  the  guardian's 
hands  from  the  sale  of  real  estate,  then  the 
bondsmen  on  the  special  bond  ought  to  be 
here  excused,  as  they  are  not  liable  for  loss 
of  general  funds  of  the  estate  arising  from 
sources  Independent  of  the  sale  for  which 
the  bond  was  given.   This  is  clear  from  the 


statute  and  the  terms  of  the  bond.  It  has 
been  so  held  In  similar  cases,  in  Swisher  v. 
McWhlnney,  64  Ohio  St.  343,  60  N.  B.  565; 
Barker  v.  Boyd  (Ky.)  71  S.  W.  528,  and  Fay 
V.  Taylor,  52  Mass.  (11  Mete.)  529.  See 
Woerner  on  Guardianship,  p.  133. 

Southern  Surety  Co.  v.  Burney.  supra.  Is 
dted  In  support  of  the  contention  that  the 
sureties  upon  the  special  bond  are  generally 
liable.  That  case  held  that  a  guardian's  gen- 
eral bond  covered  a  loss,  also  covered  by  a 
special  bond  to  sell  real  estate,  hot  to  say 
that  the  greater  includes  the  smaller  is  far 
from  saying  that  the  smaller  Includes  the 
greater.  Such  must  be  the  analogy  which  we 
are  asked  to  draw  from  that  case. 

For  the  reasons  given,  tbe  cause  should 
be  reversed  as  to  plaintiffs  in  error  for  fur- 
ther proceedings. 

PEB  CURIAM.    Adopted  In  whole. 


(62  Okl.  M) 

ABERCItOMBIB  et  aL  v.  EDWARDS  et  al. 
(So.  8119.) 

(Supreme  Court  of  Oklahoma.   Dec  19.  i016.> 
{8vllahu»  hp  the  Court.) 

1.  INNKEEPEBS  «»11(3)  —  LlABIUTIEa— LOHB 

OP  Goods. 

Under  the  common  law,  where  property  is 
brought  to  a  hotel  for  the  purpose  of  sale  or 
show,  such  ds  the  goods  of  commercinl  travelers, 
the  Ifiw  does  not  bold  tha  innkeeper  to  his  strict 
habihty,  but  only  to  the  exercise  of  ordinary 
care,  and  makes  him  answerable  only  for  his 
neeliECncc. 

[Ed.  Note.— For  other  eases^  see  Innkeepers, 
C^t.  Dig.  I  22;  Dee.  Dig.  «»11(S).] 

2.  Innkeepebs  4=911(11)— liUB  I  lities— Loss 
or  Gooos. 

Under  section  1113,  Rev.  Laws  1910,  an  inn- 
keeper is  liable  for  all  losses  of,  or  injuries  to, 
personal  property  placed  by  his  guests  or  board- 
ers under  hts  care,  unless  occasioaed  by  an  ir- 
resistible, superhuman  cause,  by  a  public  enemy, 
by  the  negligence  of  the  owner,  or  by  the  act  of 
some  one  whom  he  brought  into  the  inn  or 
boarding  house. 

[Ed-  Note.— For  other  cases,  see  InnkeepetSr 
C^t.  Dig.  SI  S3,  34 ;  Dec  Dig.  ^11(11}.] 

3.  IRNKEEPERS  <S='11(6)— LXABILlTllS— "Pl»- 
80NAL  PaoPEBTT."  . 

The  words  "personal  property "  as  used  in 
this  act,  embrace  the  sam^ei  travding  sales- 
men. 

[Kd.  Note.— For  other  cases,  see  Innkeepers, 
Ont  Dig.  §S  3,  25-27;  Dec.  Dig.  «=>11(6). 

For  other  definitions,  see  Words  and  Phrasea^ 
First  and  Second  Series,  Personal  Property.] 

4.  lN>-KEt:j"EES  ^=»11(11)— LlABiLrriEB— IX)S» 
OF  Goods— "Placed  unbeb  His  Cabe." 

Tbe  provision  of  this  statute  that  the  inn- 
keeper is  liable  for  goods  of  his  guests,  "placed 
under  his  care,"  ia  declarator?  of  the  common 
law,  not  restrictive  thereof.  Under  such  provi- 
sion it  is  not  necessary,  in  order  to  render  the 
innkeeper  liable  for  their  loss,  that  the  gooda 
he  placed  under  his  special  care,  or  that  notice 
be  given  of  their  arrival.  It  is  sufficient  if  they 
are  brought  into  the  inn  in  the  usual  and  ordi- 
nary way  and  are  not  retained  under  the  ezdu- 
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Blve  control  of  the  gaesL  but  are  under  the  gen- 
eral and  implied  control  of  tbe  Innkeeper. 

[Ed.  Note.— For  other  caBea,  see  InQkeepera, 
Cent.  Dig.  H  83,  34;  Dec.  Dig.  «»liai)-] 

5.  INNEEEPBBS  «=»lt(12)— LlABUJTIltS— LOSS 

OF  Goods— QuKsnoN  for  Jukt. 
Whether  the  liability  thus  imposed  is  ex- 
cused hj  the  negligence  of  the  guest,  contribut- 
ing to  the  loss  is  in  ttiii  state  a  question  for  the 

jury. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent.  Dig.  U  3S-10;  Dec  Dig.  «s9ll(12).] 

&  Inrksdkpebs  «s>11(12} —liiABiUTiES— Ac- 
tions—Questions  FOB  JUBT. 
Evidence  examined,  and  held  sufficient  aa 
against  a  demurrer  thereto. 

[Ekl.  Note.— For  other  cases,  see  Innkeepers, 
Cent.  Dig.  §S  35-^;  Dec.  Dig.  «3=1'1(12).] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Cijster  County; 
T.  A.  Edwards,  Judge. 

Actiou  by  W.  A.  Abcrcromble  and  another 
against  Sarah  Edwards  and  anotber.  From 
a  Judgment  sustaining  a  demurrer  to  the  evi- 
dence, plaintiffs  bring  error.  Beversed,  and 
new  trial  ordered. 

Phillips  &  Mills,  of  Clinton,  for  ptalotifCs 
in  error.  Geo.  T.  Webster,  of  Clinton,  for  de- 
fendants in  error. 

BUBFORD,  C.  Tbis  suit  was  Instituted  by 
the  plaintiffs  in  error  against  tbe  defendants 
in  error  to  recover  tbe  value  of  a  eertaln 
sample  trunk  and  its  contents.  Xbe  plain- 
tiff's evidence  showed  that  be  was  a  traveling 
salesman,  and  that  the  goods  lost  were  sam- 
ples whi(^  be  carried  for  tbe  purpose  of  show 
and  display.  His  trunk  was  placed  in  tbe 
sample  room  of  tbe  hotel  by  a  baggageman 
employed  by  him,  and  after  It  had  remained 
there  for  a  considerable  period  of  time  final- 
ly was  fo\md  to  be  missing,  and  it  was  pre- 
sumed that  the  same  bad  been  stolen. 

There  was  evidence  tending  to  show  that 
It  was  customary  for  commerdal  travelers 
to  have  their  sample  trunks  placed  In  the 
sample  room,  and  that  tbe  plaintiff  bad  fol- 
lowed this  custom  during  five  or  six  years 
previous  to  tbe  loss  of  bis  trunk,  and  that  he 
knew  of  no  other  place  provided  for  sample 
trunks.  There  was  also  evidence  that  tbe 
proprietress  of  tbe  hotel  had  a  room  in  the 
third  story  where  property  placed  specially  In 
her  care  was  locked  up  and  stored.  There 
was  evidence  that  the  proprietor  of  one  of 
the  bus  and  baggage  lines  In  Clinton,  where 
tbe  hotel  was  located,  was  paid  a  weekly 
stipend  to  solicit  guests  for  the  hotel,  and 
that  be  commonly  placed  their  baggage,  with- 
out spedai  instruction,  as  he  knew  what  to 
do  with  It.  There  was  no  proof,  however, 
that  this  particular  baggageman  bandied  the 
trunk  for  plaintiff  when  last  placed  in  the 
sample  room,  plalntifTs  testimony  only  going 
so  tar  as  to  establish  that  he  usually  employ- 
ed sqcb  baggageman.  Tbe  proprietress,  in- 
troduced as  a  witness  by  plaintiff,  testified 


posltiT^  that  aOie  did  not  know  that  the 
trunk  was  placed  in  tbe  sample  room.  Tbe 
only  evidence  tending  to  show  knowledge  was 
testimony  that  on  one  occasion  some  months 
Iirevious  to  the  loss  (Hie  of  the  hotel  clerks 
saw  the  trunk  In  the  sample  room  and  ex- 
amined a  part  of  its  contents,  and  that  It  had 
been  the  custom  of  plaintiff  and  other  travel- 
ing men  for  years  to  place  their  trunks  in 
this  sample  room.  Tbe  last  time  It  was  plac- 
ed there  It  remained  some  slx^  days;  the 
plaintiff  AbercromMe  being  in  and  out  of  tbe 
hotel  visiting  his  customers  In  tbe  surround- 
ing country.  On  December  12th  he  saw  and 
opened  the  trunk  In  the  sample  room.  From 
that  time  until  December  14th  be  was  regis- 
tered at  the  hotel,  but  was  away  for  several 
meals.  On  December  14th  he  looked  for  his 
trunk  and  found  It  gone.  When  he  visited 
the  sample  room  on  December  12th  be  found 
the  room  unlocked  and  left  It  so.  Proof  was 
that  the  custom  of  the  hotel  was  to  leave  this 
room  unlocked,  except  when  it  was  boiug 
used  by  some  particular  salesman.  In  which 
case  the  key  was  delivered  to  the  salesman 
during  his  occupancy  of  the  sample  room. 
To  this  evidence  the  trial  court  sustained  a 
demurrer,  and  the  correctness  of  his  ruling  Is 
before  us  for  review. 

[1]  The  liability  of  an  Innkeeper  under  tbe 
common  law  Is  fullv  determined  In  the  .deci- 
sion of  Williams  v.  Norvell-Shapleigh  Hard- 
ware Co..  29  Okl.  331,  116  Pac.  786.  35  L.  R. 
A.  (N.  S.)  350.  Ann.  Caa.  1913A.  448,  a  case 
almost  Identical  npon  the  facta.  It  was  there 
said: 

"Where  property  is  brought  to  a  hotel  for  the 
purpose  of  sale  or  show,  such  as  the  goods  of 
commercial  travelers,  the  law  does  not  hold 
an  innkeeper  to  bia  strict  llabili^,  but  only 
to  the  ezercase  of  ordinary  care  and  answerable 
for  negligence." 

[2]  That  case,  however,  arose  In  the  Indi- 
an Territory,  and  liability  was  governed  by 
tbe  rules  of  the  common  law  only.  Our  stat- 
ute (section  ms.  Rev.  Laws  1914^  provides 
in  part: 

"An  innkeeper  or  keeper  of  a  boarding  house  Is 
liable  for  all  losses  of,  or  injuries  to,  personal 

groperty  placed  by  his  guests  or  boarders  under 
is  care,  unless  occasioned  by  an  irresistible  su- 
perhuman cause,  by  a  public  (memy,  by  the  negli- 
gence of  the  owner,  or  by  the  act  of  some  one' 
whom  he  brought  into  the  inn  or  boarding 
house." 

As  was  said  In  Huckins  Hotel  Co.  v.  Hoop- 
er, 44  Okl.  307,  144  Pac  177: 

"This  statute  practically  makes  the  innkeep- 
er an  insurer  of  the  property  of  his  guest  placed 
under  bis  care,"  unless  excused  by  the  terms  of 
this  or  the  other  sections  of  the  statute  relat- 
ing to  keeping  a  safe,  etc. 

[3]  The  statute  extends  the  liability  to  all 
"personal  property,"  thus  doing  away  with 
tbe  distinction  drawn  at  common  law  be- 
tween goods  for  personal  use  and  goods  car- 
ried as  samples  or  for  sale. 

[4]  The  only  question  remaining,  then,  is 
whether  the  plaintiff's  proof  showed  that  his 
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trunk  was  placed  uoder  the  care  of  the  inn- 
keeper or  the  contributory  negligence  of  the 
plaintlft  was  under  our  Constltntion  a  ques- 
tion for  the  Jury.  We  may  eliminate  any 
gueistion  as  to  whether  a  deliyery  to  a  bag- 
gageman hired  to  solicit  for  the  hotel  was  a 
delivery  to  the  Innkeeper,  as  there  Is  no  defi- 
nite proof  that  the  trunk  was  upon  the  occa- 
BiOD  of  its  being  last  placed  in  the  hotel  de- 
livered to  the  particular  baggageman  shown 
to  hfive  been  so  employed  or  to  any  of  his 
agents.  It  theu  remains  to  determine  wheth- 
er placing  the  trunk  In  the  sample  room 
under  the  circumstances  indicated  above 
amounts  to  placing  under  the  innkeeper's 
care.  We  regard  the  expression  in  the  stat- 
ute "placed  under  his  care"  as  not  Intended 
to  modify  the  rules  of  the  common  law  in 
regard  to  the  time  at  which,  and  the  dr- 
ctunstances  under  which,  the  liability  of  the 
innkeeper  attaclies  to  the  goods  of  his  guest. 
We  think  section  1113  must  be  construed  as 
extending  rather  than  restricting  the  com- 
mon-law doctrine.  Hie  liability  of  the  Inn- 
ke^r  Is  extended  to  all  personal  property 
of  the  guest,  whereas  at  common  law  It  did 
not  extend  to  goods  carried  for  purposes  of 
sale,  nor,  as  held  by  many  courts,  to  large 
sums  of  money  or  articles  of  great  value  not 
necessary  for  the  trareler's  conrenirace  and 
comfort  So,  too,  tbe  Uabllll^  o<  an  inn- 
keeper is  extended  to  tbe  property  of  r^lar 
boardera,  and  a  boarding  honae  keeper  is 
bron^t  under  tbe  same  Tolea  as  an  innkeep- 
er. Where,  therefore,  erery  other  provision 
of  tbe  section  amplifies  and  extaids  rather 
than  restricts  the  common  law,  we  feel  jus- 
tified in  inferring  that  the  intention  of  the 
Legislature  in  the  particular  clause  in  qnes- 
tion  was  likewise  not  restrictive.  On  the 
other  hand,  section  1114  clearly  limits  the 
harsh  liability  imposed  by  the  preceding  sec- 
tion. It  provides  for  exemption  from  lia- 
bility for  articles  of  great  value  and  small 
compass  not  required  for  present  use,  if  a 
safe  be  provided,  notice  given,  and  the  guest 
fall  to  deposit  such  articles  especially  with 
the  landlord,  but  this  section  also,  by  strong 
Implication  at  least,  recognizes  the  existence 
of  liability  unless  there  be  a  compliance  with 
the  statute.  Hucklns  Hotel  Co.  v.  Hooper, 
supra. 

California  prior  to  1895  bad  a  statute 
which  Is  an  exact  duplicate  of  our  own.  In 
Mary  T.  Fay  v.  Paclflc  Improvement  Co.,  93 
Cal.  252,  26  Pac  1099,  28  Pac.  943,  16  U  R. 
A.  188.  27  Am.  SL  Rep.  198,  the  Supreme 
Court  of  that  state,  construing  this  statute, 
said: 

"Nor  is  it  neceBsary,  in  order  to  render  the 
innkceiier  liable,  that  tbe  property  should  have 
been  OGlivered  into  his  exclusive  personal  pos- 
session. "The  guest  may  retain  personal  cus- 
tody of  his  goods  within  the  inn,  aa  of  his  trunk 
and  Its  contents,  bis  wearing  apparel,  and  otb- 
e>  artides  in  his  room,  and  any  jewelry  or  val- 
uables carried  or  worn  about  ms  person,  with- 
out discharging  tbe  innkeeper  from  liability.' 
3w3m  v.  Cai%nal,  85  Wis.  126." 


And  in  Churchill  v.  Pacific  Improvement 
Company,  96  Cal.  490,  31  Pac.  560,  speaking 
of  this  statute,  the  California  court  said 
that: 

Tbe  statute  "was  simply  declaratory  of  the 
common  law,"  and,  "if,  therefore,  there  was  no 
such  statutory  provision  as  we  find  in  sectiiHi 
1859,  tbe  liability  of  tbe  innkeeper  would  be  the 
same  as  it  is  nnd«r  dtat  secticHi." 

Though  we  are  not  prepared  to  now  ap- 
prove tbe  broad  languf^e  of  this  case  In  all 
respects,  yet  it  is  lllostrative  of  the  viewa  ot 
that  court  in  r^rd  to  tba  effect  of  tbe  stat- 
ute. 

Viewing  the  statute  as  we  do,  as  not  re- 
strictive, of  the  common  law,  we  turn  to  the 
principle  of  tiiat  law  to  determine  the  Inn- 
keeper's liability  here.  At  common  law  no- 
tice to  the  Innkeeper  that  the  goods  of  the 
guest  were  brought  within  the  inn  was  not 
necessary  before  the  innkeeper's  liability  at- 
tactied,  nor  was  ft  necessary  that  complete 
domination  over  the  goods  be  given  the  inn- 
keeper. If  they  were  under  his  general  con- 
trol, thougb  retained  In  bis  room  by  tbe 
gaest,  it  was  sufficient  So,  too,  if  Oie 
goods  of  tbe  guest  were  d^Mxdted  in  tbe  usu- 
al and  ordinary  place  for  receiving  tbem.  and 
especially  if  that  place  were  within  the  inn 
or  appurtenant  to  It,  tbe  UaUllty  at  once 
attadied.  Thus  it  has  been  b^d: 

"It  is  not  necessary  that  goods  should  be 
placed  in  tlie  special  keeping  ot  an  innkeeper  in 
order  to  make  him  liable  in  case  of  loss.  If  the 
owner  is  a  guest,  and  his  goods  are  within  the 
inn,  that  is  sufficiGnt  to  charge  the  innkeeper." 
McDonald  v.  Edgerton,  5  Barb.  (N.  Y.)  560. 

"A  delivery  of  the  goods  into  the  custody  ot 
the  innkeeper  is  not  necessary  to  charge  him  witii 
tbem;  for,  althou^  the  guest  doth  not  deliver 
them  or  acquaint  the  innkeeper  with  them,  sdU 
the  latter  is  bound  to  pay  for  them  if  they 
are  stolen  or  carried  away;  even  though  the 
person  who  stole  them  or  carried  them  away  is 
unknown."  Story  on  Bailments,  {  479;  2 
Kent's  Commentaries,  593 ;  Burrows  r.  Trieb- 
er  21  Md.  320,  83  Am.  Dec.  590. 

''Although  the  guest  doth  not  deliver  bis  goods 
to  'the  ionholder  to  keep,  nor  acquaint  him  with 
them,  yet,  if  tbey  be  carried  away  or  stolen, 
the  innkeeper  stuOl  be  diarged."  (^lye's  Caa^ 
8  Co.  32. 

"It  is  clear  that  tbe  goods  need  not  be  in  tbe 
special  keeping  of  the  innkeeper  in  order  to  make 
him  liable;  if  they  be  in  the  inn,  that  is  enffi- 
cient  to  charge  him."  Burnett  v.  HillsT,  6  T. 
R.  274,  4  M.  &  8.  306. 

"It  is  not  necessary  that  the  baggage  should 
be  in  the  innkeeper's  special  keeping;  bnt  it  is 
generally  sufficient  that  it  is  in  the  inn  under 
his  implied  care.  The  innkeeper  may  be  exon- 
erated by  showing  that  the  guest  has  taken  upon 
himself  exclusively  tbe  custody  of  bis  own  goods; 
but  even  a  request  by  him  that  they  sbail  re- 
main in  some  particnlar  place  In  the  inn,  the 
place  so  designated  not  being  in  bis  exclusive 
possession,  but  under  the  control  and  supervi- 
sion of  tbe' innkeeper,  will  not  discharge  tbe 
latter  from  his  liability"  if  tbe  goods  be  lost 
"Unless  tbe  innkeeper  nas  given  nis  guest  no- 
tice that  he  will  not  be  responsible  for  tbe  goods 
if  tbey  are  left  in  tbe  public  room,  his  liability 
stiU  continues.  Tbe  mere  exercise  of  the  choice 
of  a  room  or  other  place  by  the  guest  which  is 
not  objected  to  will  not  diBcbarge  the  innkeeper 
from  hiB  general  respondbllity  it  tbe  guest  does 
not  thereby  acquire  an  exclosive  possesnra  of 
the  room  or  ptace."  Packard  T.  Norlluvaftfs 
Adm'r,  B9  Ey.  (2  MetcJ  4S9. 
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Tha  "tnnkeeper'a  TespMuibilitr  for  ^ropertr 
of  his  tniests  extenda  to  every  part  of  his  bouse 
into  which  it  is  usual  for  such  property  to  be 
taken,  and  this  responsibility  can  only  be  limited 
by  his  showing  that  there  was  a  different  un- 
derstandiiu' between  him  and  hia  guest."  Epps 
V.  JTfnda.^  Miss.  657,  61  Am.  Dec.  528. 

"Where  a  traveler  went  to  an  inn  and  de- 
sired to  have  bis  luggage  taken  into  the  commer' 
cial  room,  to  which  be  resorted,  from  which  it 
was  stolen,  held,  that  the  innkeeper  was  respon- 
sible, although  he  proved  that,  according  to  the 
usual  practice  of  his  house,  the  luggage  would 
have  been  deposited  in  the  guest's  bedroom,  and 
not  in  the  commercial  room,  if  no  order  had  been 
ciren  respecting  It"  Richmond  Smith,  8 
Bam.  &  GressTs,  15  E.  C.  L.  14. 

Id  AdCaloner  v.  Bacon.  33  Mo.  App.  SOI,  a 
trunk  was  placed  upon  tbe  platform  outside 
the  hotel — the  nsnal  place  for  d^very  of 
audi  baggage.  The  court  hdd  the  Innkeeper 
liable  for  its  theft,  saylnj*. 

"Applying  the  principle  to  be  deduced  from 
the  foregoing,  we  bold  that*  if  defendant  bad 
customarily  received  the  baggage  of  his  guests 
at  the  platform  in  the  immediate  front  of  his 
hotel,  and  that  plaintiff's  trunk  was  delivered 
on  this  platform  in  the  usual  and  customary 
way.  aa  practiced  between  tbe  defendant  and 
transfcrmen,  that  defendant  should  answer  for 
its  loss." 

Innkeepers  are  chargeable  for  the  goods  of 
their  guests  lost  or  stolen  out  of  their  Inn, 
and  to  render  them  liable  It  Is  not  necessary 
that  the  goods  should  be  delivered  into  the 
special  keeping,  nor  to  prove  negligence,  as 
where  a  sleigh  loaded  with  wheat  was  put  by 
a  gaeBt  into  an  outhouse  appurtenant  to  the 
Inn,  where  loads  of  that  description  were  usu- 
ally received,  and  the  grain  stolen  during  the 
night,  the  innkeeper  was  held  responsible  for 
the  loss.  Clute  v.  Wl^ns,  14  Johns.  (N.  T.) 
176,  7  Am.  Dec.  448;  Noreross  v.  Norcross, 
63  Me.  163 ;  Bradner  v.  Mullen,  27  Misc.  Kep. 
479,  59  N.  Y.  Supp.  *178 ;  Read  v.  Amidon,  41 
Tt  16,  98  Am.  Dec.  560. 

[1]  Applying  the  principles  to  be  deduced 
from  these  cases  to  so  much  of  the  testimony 
In  the  case  at  bar  aa  is  favorable  to  plaintUT, 
and  conlttlng  consideration  of  all  other,  as  we 
must  npon  demurrer  to  the  evidence.  It  seems 
that  a  ease  was  iKttven.  Plaintiff  was  a 
gnest ;  he  caused  bis  trunk  to  be  deposited 
within  the  hotel,  to  the  only  place  that  he, 
fn>m  an  experience  of  five  or  six  years  in 
stopping  there,  knew  to  be  provided  for  such 
trunks.  It  was  Aown  that  this  was  the  room 
ordinarily  used  by  traveling  men  for  their 
sample  trunks.  AlOiough  there  was  no  proof 
that  the  landlady  knew  his  trunk  was  In  the 
room  uixni  the  particular  occasion  InTolved, 
Inasmncb  as  the  testimony  showed  it  had  pre- 
viously been  placed  there,  as  many  as  20: 
times,  it  Is  fairly  Inferable  that  she  knew 
that  it  was  customary  to  do  so.  In  fact, 
this  was  the  only  "sample"  room  provided, 
and  she  herself  testiSed  that  she  permitted 
and  authorized  its  use  by  traveling  men.  The 
room  is  shown  not  to  have  been  In  the  ex- 
dnstve  possession  of  the  plalntlfiF,  Abercrom- 
ble. 


[S]  If  he  was  guilty  of  negligence  which 
would  preclude  Ms  recovery,  that  was  a  ques- 
tion for  the  jury.  Upon  the  whole  we  are 
of  <^inIon  that  the  testimony  was  sufficient, 
as  against  a  demurrer  to  the  evidence,  to  au- 
thorize the  submission  of  the  cause  to  the  jury, 
and  that  the  trial  court  was  in  error  in  ris- 
ing so  to  do. 

The  cause  should  be  reversed,  and  a  new 
trial  ordered. 

PER  OUBIAM.  Adopted  in  wholes 


(62  Okl.  57) 

ATOKA  count;  t.  OKLAHOMA  Sa:ATD 

BANK.    (No.  7893.)  , 
(Snprttoie  Court  of  Oklahoma.   Dec,  10,  1916.) 

(Syllabut  by  th*  OourtJ 

1.  Taxation  <g=>543(I)  —  A  ssbssmewtb — Cob- 

EECnON. 

At  the  time  this  cause  arose,  the  sole  method 
by  which  erroneous  assessments  of  taxes  might 
be  corrected  or  values  equalized  was  by  proceed- 
ing before  the  board  of  equalization  and  appeal 
to  Qie  courts,  tbe  application  to  the  county 
board  of  equalization  to  be  made  prior  to  the 
payment  of  taxes  so  assessed.  ProceedingB  un- 
der  section  14,  c.  152,  Session  Laws  of  1910-11. 
for  refund  of  taxes  erroneously  assessed  and 
paid,  held  void. 

[Ed.  Note.— For  other  cases,  sea  Taxatkm, 
Cent.  Dig.  {  1006;  Dec.  Dig.  «s>548a)>] 

2.  Taxation  <s=»472— Tax  AssBssoa— Dmn 

07. 

It  is  the  duty  of  the  tax  assessor  to  cor- 
rectly revise  the  assessment  roll  as  per  order  of 
the  county  board  of  equalization  before  trans- 
mitting his  abstract  to  the  state  board  of  equal- 
ization. Held,  in  the  instant  case,  that  if  he 
failed  so  to  do,  relief  cannot  be  had  from  the 
board  of  county  commissioners. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  843;   Dec.  Dig.  '@=>472.] 

3.  Taxation  ®=s464— Absessjierts  —  CouN- 

TY  COUMISSIONBBS. 

The  board  of  county  commissioners,  as  twA, 
is  not  a  board  of  equalization.  While  the  coun- 
ty board  of  equalization  has  the  same  personnel 
as  the  board  of  county  commissioners,  yet  the 
boards  are  differently  organized,  perform  sepa- 
rate functions,  and  are  independent  of  each 
other. 

[Ed.  Note.— For  other  cases,  see  l^atiion. 
Cent  Dig.  $  828;  Dec  Dig.  «=>4G4.] 

4.  Taxation  «=s9408(1)  —  Abbmbbmbwtb  —  Ap- 

PEALS. 

Section  15,  c  152,  Session  Laws  of  1910-11, 
prescribing  tbe  method  of  appeal  from  county 
boards  of  equalization,  does  not  apply  to  ap- 
peals from  boards  of  county  commissioners. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  S  876;  Dec,  Dig.  «=>493(1).] 

5.  Taxation  «=»4i^n.)— Countt  Comuibsion- 
KBS— Appeals  fbou  Action  of. 

Sections  1640  and  1641,  Revised  Laws  1910, 
prescribe  the  method  of  aitpeal  from  actions  of 
the  board  of  county  commissioners  at  the  time 
of  the  appeal  herein. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  }  876:  Dec  Dig.  *3>408a)J 

0.  Taxation  «=3^(1>— Appeaza— Sueticikn- 

CT  OF  Appeal. 
An  appeiil  token  from  an  action  of  the 
board  of  county  commissioners,  on  behalf  of  the 
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eoant7,  by  the  county  attorney,  under  sections' 
1640  and  1641  of  Revised  Laws  of  1910,  upMi 
the  written  demand  of  seven  or  more  taxpayers 
of  the  county,  said  action  relating  to  the  inter- 
ests or  affairs  of  the  county  at  large,  or  any 
portion  thereof,  held  proper  in  this  case. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S  876;  Dec  Dig.  «=»493a)-] 

7.  TAXATIOIT  «S»4^^  7)  —  PaOCEBDIlfOS  — 

Appbai^. 

If  such  appeal  Is  taken  by  the  county  attor- 
ney, the  matter  is  tried  de  novo  in  the  district 
court,  and  it  is  not  necessary,  in  tbe  notice  of 
appeal,  to  wt  torth  specifically  the  grounds 
therefor. 

[Ed.  Not&— For  other  cases,  see  Taxation, 
Cent.  Dig.  H  880.  881 ;  DecDig.  «»4d8(6.  7).] 

&  TAXATion  ^»488(4)  —  AflSKSsuxnrs  —  Ap> 

PEALS. 

^he  action  of  the  board  of  county  commis- 
douers  in  assuming  jurisdiction  under  the  lat- 
ter part  of  aection  14,  c.  152,  Session  Laws  of 
1910-11,  and  in  determining  that  an  erroneous 
assessment  has  been  made,  and  ordering  return 
or  refund  of  portion  of  taxes  collected  is  of  a 
judicial  nature  and,  th mch  voi<i,  may  be  ap- 
pealed from  to  the  district  court. 

[Ed.  Note.— For  other  cases,  gee  Taxation, 
Cent  Dig.  i  879;  Dec.  Dig.  ^493(4).] 

9  Taxation  «s>^3(1)  —  AasBsamnTs  —  Af* 

PIAL8. 

ActiMi  of  the  district  court  io  dismiasing 
appeal  of  county  attorney  taken  on  behalf  of 
tbe  county  upon  the  written  demand  of  seven 
taxpayers  from  action  of  tlie  board  of  county 
commiBBioners  attempting  to  rranit  and  refund 
portion  of  taxee  paid  by  reason  of  alleged  er- 
roneous assessment  held  to  be  error  in  this  casei 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S  876;   Dec  Dig.  «=>493(l).] 

Commissioners'  Oploion,  Division  No.  1. 
Error  from  District  Court,  Atoba  County; 
J.  H.  Linebaugh,  Judge. 

Proceedings  by  the  OIclBhoma  State  Bank, 
ft  corporation,  against  Atoka  County,  to  re- 
cover taxes.  An  appeal  to  the  district  court 
from  the  action  of  the  board  of  county  com- 
missioners being  dismissed,  Atoka  County 
brings  error.    Reversed  and  remanded. 

J.  W.  Clark,  Co.  Atty.,  and  M.  0.  Halle, 
Asst  Co.  Atty.,  both  of  Atoka,  for  pialntifl 
in  error.  R.  M.  Ralney,  ot  Atoka,  for  de- 
fendant In  error. 


STEWART,  C.  On  the  28th  day  of  Jan- 
uary, 1915,  the  defendant  In  error,  the  Okla- 
homa State  Bank,  filed  an  affidavit  before 
the  board  of  county  commissioners  of  Atoka 
county,  Okl.,  claiming  a  refund  of  taxes  alleg- 
ed to  be  erroneously  assessed  for  the  year 
1914,  in  the  sum  of  (786.80.  Said  affidavit 
was  filed  ander  section  14,  c  152,  Session 
Laws  of  Oklahoma,  1910-11,  and  contains 
tbe  following  allegations: 

"Personally  appeared  before  the  undersigned 
authority  in  and  for  said  county,  Jas.  Hudspeth, 
cashier  of  tbe  Oklahoma  State  Bank  of  Atoka, 
Okl.,  who  being  by  me  first  duly  sworn,  deposes 
and  says:  That  in  the  year  1914  his  bank 
rendered  their  taxes  to  the  county  assessor  as 
follows: 


Capital,    surplus    and  nndivided 

profits    $05,000  00 

Less  real  estate   1S,2G0  00 

Less  Cttlabwna  hoadm  and  warrants  28,000  00 


$46,260  00 

lieaving  a  balance  of  tl&.740  00 

"Hat  he  was  summoned  to  appear  before  the 
county  commissioners  and  show  why  same 
should  not  be  raised,  that  said  cashier  did  ap- 
pear, and  it  was  agreed  and  placed  on  the  books 
of  the  assessor  aa  outlined  above,  and  is  still 
on  the  books  of  the  assessor  in  tbe  above 
amounts,  but  for  some  reason  the  assessment 
was  raised  to  the  county  treasurer  in  the  sura 
of  $28,000.  Therefore  making  an  erroneous 
assessment  against  me  of  $28,000,  amounting 
to  $786.80,  and  ask  that  the  same  be  remitted, 
refunded,  as  the  law  provides." 

On  the  2d  day  of  February,  1915,  the  board 
of  county  commissioners  of  Atoka  county, 
acting  on  such  affidavit,  ordered  tbe  county 
treasurer  to  remit  and  refund  tbe  sum  of 
$786.80  to  the  Oklahoma  State  Bank  as  being 
erroneously  assessed  against  said  bank  tot 
the  year  1914.  The  county  attorney,  acting 
under  the  provisions  of  sections  1640  and 
164 1,  Revised  Laws  of  Oklahoma  of  1910^ 
and  upon  the  written  demand  vt  seroi  tax- 
payers of  the  connty,  appealed  on  behalf  of 
Atoka  county  to  the  district  court  of  said 
county,  from  sndi  action  of  the  board.  On 
February  10. 1015,  notice  of  appeal  was  serv- 
ed on  a  member  of  the  board  of  connty  com- 
missioners, and  also  on  the  president  of  the 
bank.  Tbe  appeal  waa  filed  in  the  district 
court  of  Atoka  county  on  February  20,  191& 
Tbe  defendant  in  error,  Oklahoma  State 
Bank,  on  March  6, 1915,  filed  a  motion  in  tbe 
district  court  to  dismiss  the  appeal,  setting 
up  tbe  following  grounds,  to  wit:  first,  that 
tbe  order  attempted  to  be  aiwealed  from  Is 
not  an  appealable  order;  second,  that  the 
purported  al^eal  was  not  takw  In  the  man- 
ner or  In  the  form  provided  by  tbe  laws  of 
Oklahoma.  .Thereafter,  and  on  tbe  0th  day 
of  June.  1915,  the  district  "court  made  an  or- 
der dismissing  the  appeal,  to  which  action 
of  tbe  court  the  county  attorney  excited, 
and  on  tbe  part  of  Atoka  county  has  appeal- 
ed to  this  court  from  tbe  order  of  the  court 
below  dismissing  the  appeaL 

[1]  At  tbe  time  the  proceedings  were  bad 
In  the  court  below,  section  14,  c  1!^  Session 
Laws  U910-11,  had  not  been  construed  by 
this  court  Tbe  latter  part  of  said  section 
provides: 

"If  any  such  taxes,  so  erroneously  assessed 
shall  have  been  paid,  the  same  shall  be  a  valid 
charge  against  tbe  county  and  shall  be  refund- 
ed by  tbe  board  of  county  commisrioncrs  and 
tbe  amount  of  such  refunded  taxes,  «-hich  have 
been  paid  over  to  any  munlcipalit?,  or  to  the 
state,  be  deducted  from  the  tax  money  due 
the  state  or  such  municipality  at  the  next  settle- 
ment." 

In  Johnson  t.  Grady  County,  150  Pac.  497, 
the  clause  quoted  is  b^  to  be  unconstitu- 
tional. 

At  the  time  the  claim  of  defendant  in  error 
was  presented  to  the  board  of  county  commla- 
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sloners,  dtiapter  lA^  Session  Laws  1916,  had 
not  been  enacted,  and  It  waa  the  law  of  tUs 
state  that  the  sole  method  hj  which  errone- 
ous assessments  of  taxes  may  be  corrected  or 
Talnes  eanallaed  was  by  proceeding  before 
the  b<Hud8  of  equalization,  and  appeal  tbere- 
fran  to  the  courts,  such  proceedings  to  be 
InsUtated  before  the  payment  of  the  tax  com- 
plained of.  Section  7370,  Revised  Laws  1810 ; 
diapter  87,  |  S,  Session  Laws  1910;  Johnson 
T.  Grady  Comity,  supra;  Board  of  County 
CommissUnieTs,  Canadian  County  et  al.  v. 
Tinklepangh  et  al.,  162  Pac.  1119;  Lnak  et  al. 
T.  Porter,  Ga  Treas.,  196  Pac.  224.  Chapter 
19,  Seadon  Laws  1916,  purports  to  lodge  cer- 
tain authority  concerning  these  matters  in 
the  board  of  county  commissioner^.  ■  Said  act 
la  not  material  to  this  case. 

The  claim  of  defendant  In  error  arose  over 
an  alleged  erroneous  assessment  for  the  year 
1914.  The  same  was  not  filed  until  the  28th 
day  of  January,  1915,  long  after  the  evira- 
tion of  the^  time  for  making  up  the  tax  rolls. 
It  Is  proTlcted  by  our  statutes  that  the  coun- 
ty board  of  equalization  shall  sit  on  the  first 
Monday  In  June  of  eadi  year,  and  that  the 
assessor  shall  correctly .  revise  the  assess- 
ment roll  as  per  order  of  the  county  board 
of  equalization;  that  not  later  than  Satnr^ 
day  before  the  third  Monday  In  June  of  each 
year  he  shall  make  an  abstract  of  the  assess- 
ment as  revised  by  the  county  board  of  equal- 
ization and  transmit  the  same  to  the  state 
board  Of  equalization,  and  that  Immediately 
after  the  receipt  ct  the  report  from  the  state 
board  of  eqoallzation  the  assessor  shall  pro- 
ceed to  revise  his  assessment  rolls  according- 
ly.  Section  12,  c  192,  Session  Laws  1910-11. 

It  is  further  provided  by  section  7ST4,  Re> 
rised  Laws  1910,  that  the  state  board  of 
«qnaUzation  shall  hold  Its  annual  meeting  an 
tbe  third  Monday  in  June  of  eatdi  year,  at  as 
•oon  thereafter  as  the  total  valuation  of  all 
the  property  in  the  state  subject  to  taxation 
shall  have  been  ascertained,  and  that  Uie 
■tate  board  of  equalization  shall — 
"compate  the  amount  appropriated  to  pa;  tbe 
ftxpenses  of  tbe  state  sovernment  for  the  period 
aforesaid  with  twenty  per  cent,  added  thereto 
as  an  allowaoce  for  delinquent  taxoa.  Prom  the 
aetoal  amoont  tbut  cooiputed  shall  be  deducted 
the  estimated  income  of  the  state  from  all 
sources  other  than  from  the  levy  hereby  made. 
The  amount  so  ascertained  sbull  be  certified 
by  the  state  auditor  to  the  clerks  of  the  sev- 
eral counties  in  this  Btat&  and  shall  be  entered 
upon  the  tax  rolls  thereof." 

From  tile  record  In  tbis  case  it  appears 
tbat  the  complaint  was  filed  before  the  board 
of  coun^  conmisdcmers  by  the  defendant  in 
error  on  January  28,  1015,  after  the  comple- 
tion of  the  tax  rolls  for  year  19X4,  and  after 
defendant  In  error  had  paid  Its  taxes  for  the 
year  1914.  It  Is  beld  by  Justice  Sharp,  of 
this  court,  in  Lusk  et  al.  v.  Porter,  County 
Treasurer,  sapn,  that: 

"Where  the  county  commissioners,  acting  as  a 
county  board  of  equalization,  as  provid^  in 
section  12,  c.  ISZ,  Sesdon  Laws  1910-11,  com- 
plete their  labor^  and  the  county  assessor,  in  tbe 
manner  and  within  the  time  fixed  by  statute, 
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makes  and  transmits  an  abstract  of  the  assess- 
ment as  revised  by  said  county  board  of  equali- 
zation, to  tbe  state  hoard  of  equalization,  and 
where  the  county  assessor  thereafter  receives 
fran  the  state  board  of  equalization  bis  report, 
the  board  of  county  commissioners  acting  as  a 
county  board  of  equalization  is  without  authori- 
ty to  alter,  change,  or  in  any  manner  revise  the 
action  of  tbe  state  board:  and  any  attempt  to 
do  so  on  the  part  of  said  board  is  a  nullity." 

In  view  of  tbe  statutes  and  tbe  holdings  of 
this  court  to  the  effect  that  the  only  remedy 
for  erroneous  assessments  or  corrections  as 
to  taxes  is  by  proceeding  before  the  board  of 
equalization  prior  to  collection  of  taxes,  and 
appeal  therefrom,  we  conclude  that  the  action 
of  tbe  board  }f  county  commissioners  of  Ato- 
ka county.  In  attempting  to  remit  or  refund  to 
the  defendant  in  error  a  portion  of  the  taxes 
paid,  la  without  authority  and  void.  We  are 
further  fortified  by  the  decision  of  this  court 
In  Johnson  v.  Grady  County,  supra,  holding 
that  the  clause  In  section  14,  c,  162,  Session 
Laws  1910-11,  declaring  taxes  errcmeoiuly 
assessed  and  paid  to  be  a  valid  charge 
against  the  county.  Is  unconstitutional  and 
void. 

[2,  3]  It  appears  from  tbe  affidavit  filed  be- 
fore the  board  of  county  commissioners  that 
the  defendant  In  error  Its  cashier  appeared 
before  tbe  county  commissioners,  and  -  that 
by  agreement  the  assessment  In  question  was 
corrected  In  accordance  with  the  claim  of  the 
defendant  In  error,  and  so  placed  on  tbe 
books  of  the  assessor.  We  assume  that  the 
affiant  meant  to  say  he  appeared  before  the 
county  board  of  equalization.  If  such  was 
done,  It  was  tbe  duty  of  tbe  assessor  to  make 
such  corrections  as  may  bate  t>een  ordered  by 
the  county  board  of  equalization,  and  show 
same  In  bis  abstract  transmitted  to  the  state 
board  of  equalization,  and  the  tax  rolls 
should  have  been  prepared  accordingly.  If 
the  assessor  failed  in  his  duty,  the  defendant 
in  error  suffered  a  wnmg.  The  policy  of  our 
Jaw  is  that  there  is  a  reme^  for  every 
wrong.  We  can  c<mceive  of  a  remedy  tiiat 
the  defendant  in  error  had,  and  perhaps  yet 
has,  if  a  wrong  has  been  dime.  It  does  not 
follow,  however,  that  because  tbe  defotdant 
In  error  was  injured  by  tbe  fitilure  to  diow 
the  correction  on  the  rolls  furnished  tbe 
treasurer,  the  board  of  county  couimls^onen 
had  authority  to  give  relief.  The  law  does 
not  vest  such  authority  In  the  board  of  coun- 
ty commisdoners.  The  authority  of  the 
board  of  coun^  commi8si(merB,  however.  Is 
only  inddentally  involved  In  the  case  at  bar ; 
the  matter  to  be  determined  by  us  is  whether 
or  not  tike  district  court  of  Atoka  county 
erred  in  dismissing  the  appeal  taken  by  the 
county  attorn^  from  the  action  of  the  board 
of  county  commlsirioners.  The  defendant  In 
error  contends  In  its  brief  that  if  the  action 
of  tbe  board  of  county  commissioners  is  void, 
no  appeal  would  lie  trom  such  void  acticm, 
and  tbat  for  this  reason  the  action  of  the  dis- 
trict court  In  dismissing  the  appeal  should 
not  be  dlsturbel.  It  Is  also  urged  that  the 
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action  of  the  board  of  oonnty  commlasloneTs 
waa  neltber  a  Judidal  nor  a  quasi  judicial 
act,  and  ther^ore,  no  appeal  will  Ue.  It  Is 
farther  contended  tbat  tbe  a^teal  waa  not 
taken  In  tbe  manner  and  form  provided  by 
the  statutea  of  Oklahoma.  The  defendant  In 
error  makes  specific  refermce  to  section  IB, 
c.  1B2,  Session  Laws  1910-11,  which  sectton 
proTldes: 

"Appeals  ma;  be  taken  from  all  county  boards 
of  equalization  to  the  district  or  superior  court 
of  the  county  wherein  the  assessment  is  made, 
within  thirty  days  after  the  adjournment  there- 
of, and  to  the  Supreme  Court,  if  from  the  state 
board  within  sixty  (60)  days  after  the  adjourn- 
ment of  such  board,  but  not  afterwards.  Pro- 
vided that  no  matter  will  be  reviewed  on  appeal 
which  was  not  presented  to  the  board  appealed 
from ;  and,  provided,  further,  tbat  every  appeal 
shall  state  specificaUy  the  objections  to  the  as- 
sessment and  the  relief  sought  Provided,  fur- 
ther, tbat  appeals  may  be  taken  from  the  dis- 
trict or  superior  courts  to  the  Supreme  Court  as 
provided  by  the  Code  of  Civil  Procedure." 

Counsel  for  defendant  In  error  Insists  that 
the  notice  of  appeal  does  not  state  specifical- 
ly the  objections  to  the  motion  of  the  board 
at  county  commissioners,  that  the  board  of 
county  commissioners  is  a  board  of  equaliza- 
tion, and  that  section  15,  c.  152.  Session  Laws 
1910-11,  with  reference  to  appeals  from 
boards  of  equalization,  applies  to  the  taking 
of  an  appeal  In  such  a  caae  as  the  one  at  bar. 
Our  statute  provides  for  tbe  organization  and 
session  of  the  coun^  board  of  equalization, 
and  by  law  tbe  tax  assessor  Is  made  secre- 
tary at  such  board.  It  Is  well  understood 
that  tbe  recording  officer  or  clerk  of  the 
board  (tf  county  commissioners  Is  the  county 
clerk  of  the  county.  While  the  hoard  of 
equalization  has  the  same  personnel  as  tbe 
board  of  county  commissioners,  yet  It  Is  or- 
ganized dUferently,  perfwmlng  a  separate 
function,  and  It  does  not  follow  that  such 
boards  are  one  and  the  same,  or  that  the 
board  of  county  commls^oners,  as  such,  con- 
stitute a  board  of  equalization.  In  Johnson 
T.  Grady  County,  supra.  Judge  Mathews, 
speaking  for  tbe  court,  says: 

"And  it  is  true  that  the  board  of  equalii-iation 
Is  composed  of  tbe  board  of  county  commission- 
ers, but  the  board  of  equalization  Is  clearly  a 
separate  and  distinct  body  from  the  board  of 
county  commissioners.  The  board  of  equaliza- 
tion exiata  at  only  one  time  in  the  year.  Section 
11  provides  tbat  tbe  board  of  equalization  shall 
meet  tbe  6rst  Monday  in  June,  and  when  it  com- 
pletes its  work  at  that  time,  it  loses  its  identity 
as  a  board  of  equalization.  It  is  aa  completely 
and  clearly  a  separate  and  distinct  board  or 
body  as  if  it  were  composed  of  different  men  from 
those  conatltutiDg  the  board  of  county  commis- 
slooera." 

[4]  It  must  therefore  follow  that  section 
IS,  c.  162.  Session  Laws  1910-11,  does  not  ap- 
ply to  appeals  from  the  board  of  county  com- 
missioners. 

We  have  read  with  interest  the  Instructive 
brief  of  the  learned  counsel  for  defendant  In 
error,  and  have  not  overlooked  any  of  the 
authorities  cited,  nor  the  legal  propositions 
advanced.  We  are  convinced  that  as  a  gen- 


eral propoBtttm  ministerial  or  admlnlatratlTe 
acts  cannot  be  rerlewed  on  ai^teal  to  the 
courts.  Such  a  course  would  lead  to  a  con- 
renlon  of  the  funeUons  of  the  courts,  and 
would  not  accord  with  the  American  p<riicy 
of  preserving  Intact,  separate,  and  distinct 
the  three  co-ordinate  branches  of  the  govem- 
ment.  In  the  case  at  bar,  however,  it  is  not 
necessary  for  us  to  pass  on  the  question  of 
whether  or  not  only  judicial  ot  quasi  judicial 
acts  of  tbe  board  of  county  comndsdoners 
are  proper  subjects  to  be  reviewed  on  appeaL 
Assuming,  however,  for  tbe  jmrposes  of  this 
case,  that  only  such  acta  may  be  thus  review- 
ed, tbe  queaUoQS  left  for  na  to  answer  may 
be  reduced  to  the  following:  First,  did  the 
action  of  the  board  ot  county  commissioners 
of  Atoka  county,  in  assuming  jurisdiction, 
finding  upon  tiie  qurotlon  presented,  and  or- 
dering the  taxes  collected  by  virtue  of  the  al- 
leged erroneous  assessment  to  be  returned, 
partake  of  a  judicial  uatureT  Second,  tbe  ac- 
tion of  the  board  of  comity  commisBtoners  In 
this  case  being  void,  can  the  county  attorn^, 
on  the  written  demand  of  seven  taxpayers, 
appeal  to  the  district  court?  Third,  has  the 
county  attorney  appealed  in  tlie  manner  pro- 
vided by  law? 

[5]  We  are  of  the  opinion  that  the  board  ot 
county  commissioners  In  assuming  authori^ 
and  asserting  jurisdiction  under  section  14. 
c.  152,  Session  Laws  1910-11,  which  purports 
to  give  the  board  such  authority,  performed 
an  act  judicial  in  Its  nature,  and.  further, 
that  in  determining  whether  or  not  an  erro- 
neous assessment  had  been  made,  the  amount 
thereof,  and  whether  or  not  the  county  was 
liable,  the  board  also  acted  Judicially. 

[6,  7]  The  county  attorney,  under  the  dr- 
cumstances,  had  the  right  to  appeal  on  behalf 
of  the  county:  (1)  In  order  to  have  the  dis- 
trict court  pass  on  the  authority  and  juris- 
diction of  the  board  of  county  commission- 
ers ;  (2)  If  the  board  had  Jurisdiction  to  have 
a  determination  by  tbe  district  court  aa  to 
whether  or  not  under  the  facts  In  the  case, 
the  money  should  have  been  refunded. 

The  first  part  of  section  1640,  Revised 
Laws  1010,  provides  for  an  appeal  from  all 
decisions  of  the  board  of  county  commission- 
ers on  matters  properly  before  them  to  the 
district  court  by  any  person  aggrieved.  In- 
cluding the  county,  by  its  county  attorney, 
u|>on  filing  of  a  bond  to  be  approved  by  the 
county  clerk,  the  conditions  of  the  bond  bdng 
prescribed  in  said  section.  The  latter  part, 
only,  of  said  section  Is  applicable  to  tbls  case, 
and  reads  as  follows: 

"Provided,  that  the  county  attorney  upon  the 
written  demand  of  at  least  seven  taxpayers  of 
the  county,  shall  take  an  appeal  from  any  action 
of  the  board  of  county  commissioners  when  said 
action  relatea  to  the  interests  or  affairs  of  the 
county  at  large  or  any  portion  thereof,  in  tbe 
name  of  the  county,  when  he  deems  it  to  the 
interest  of  the  county  so  to  do;  and  in  such  esse 
no  bond  shall  be  required  or  given  and  upon 
serving  the  notice  provided  for  in  the  next  sec- 
tion the  county  clerk  shall  proceed  the  some  ai 
if  a  bond  had  been  filed." 
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Sectl(m  1640,  by  act  of  the  Legislature  of 
Mareh  11.  1015,  c.  117,  Session  Laws  of  1015, 
has  been  amended  so  as  to  require  written  de- 
mand of  at  least  15  freebolders,  but  such 
amendment  does  not  affect  tbe  case  at  bar. 
Section  16-11,  Revised  Laws  1010,  provides: 

"Said  appeal  shall  be  taken  within  twenty 
dajs  after  the  decision  of  said  board,  by  serv- 
ing a  written  notice  on  one  of  the  board  of 
coun^  commigsioners.  and  the  clerk  shall,  upon 
the  filins  of  the  bond  as  hereinbefore  provided, 
make  out  a  complete  transcript  of  the  proceed- 
ings of  said  board  relating  to  the  matter  of  their 
decision  thereon,  and  shal)  deliver  the  same  to 
the  clerk  of  the  district  court." 

Section  1640,  supra,  has  come  down  to  as 
from  territorial  days;  it  t}ecame  the  law 
of  the  territory  of  Oklahoma  In  1890,  and  has 
remained  the  law  of  tbe  territory  and  state 
of  Oklahoma  since  Its  enactment,  with  the 
exception  of  tbe  amendment  mentioned.  The 
section  was  construed  by  the  Supreme  Court 
of  the  territory  of  Oklahoma  in  Hadlock  r. 
Board  of  County  Commissioners  of  County 
O,  5  Okl.  670,  40  Pac.  1012.  From  such  opin- 
ion, we  will  quote  later. 

Judge  Brewer,  speaking  for  the  Supreme 
Court  of  this  state,  jurtlally  construes  said 
section.  In  Parker  et  aL  v.  Board  of  Commla- 
sloners.  Tillman  County,  41  OkL  723.  130  Pac. 
081.  Judge  Brewer  holds  that  the  overruling 
by  the  board  of  county  commissioners  of  a 
protest  made  by  citizens  and  taxpayers 
against  the  location  by  the  county  commis- 
^onera  of  a  bridge  at  a  certain  named  point 
cannot  be  made  the  subject  of  review  by  ap- 
peal to  the  district  court,  for  the  reason  that 
the  board  In  such  case  was  performing  an 
administrative  or  governmental  function,  and 
that  tbe  protest  did  not  extend  to  any  claim 
of  Irregularity  In  tbe  preliminary  notices  or 
diallenge  tbe  right  of  the  commissioners. 
We  agree  In  the  conclusiona  reached  by 
Judge  Brewer,  but.  In  our  <^lnlon,  the  deci- 
sion does  not  apply  to  the  facts  in  this  case. 

It  is  evident  tbat  under  section  1640,  supra, 
any  action  of  the  board  of  county  commis- 
sioners, *%rben  said  action  relates  to  tbe  In- 
terests or  affairs  of  the  county  at  large  or 
uvportion  thereof,"  could  be  appealed  from 
In  the  name  of  the  county  by  tbe  county  at* 
totney,  upon  the  written  demand  of  seven 
taxpayers  of  tbe  county,  at  the  time  the  couD' 
ty  attorney  appealed  to  tbe  district  court 
The  language  Is  broad  oiougfa  to  cover  any 
act  of  the  board  of  county  commissioners, 
whether  administrative  or  JudidaL  It  is 
donbtfol,  however,  irtkether  by  statute  the 
courts  can  be  clothed  with  power  to  review 
administrative  acts  oi  boards  created  by  law 
unless  In  the  performance  of  such  acts  judi- 
cial or  quasi  judicial  power  Is  exercised.  It 
is  not  necessary,  however,  to  pass  on  this 
qnestlon  in  the  case  at  bar,  and  we  are  not 
pasBlDg  on  the  same. 

[S,  I]  It  Is  not  contended  that  the  county 
attorney  did  not  serve  and  file  tbe  notice  of 
appeal  as  required  by  sections  1640  and  1641, 
supra,  nor  that  the  county  attorney  did  not 


act  upon  the  written  demand  of  seven  tax* 
payers  of  the  county,  and  the  record  supports 
the  course  of  the  county  attorney.  The  no- 
tice as  served,  both  on  one  of  the  county  com- 
missioners and  on  tbe  defendant  in  error, 
reads: 

"To  the  Oklahoma  State  Bank,  a  corporation, 
and  the  Board  of  County  Commissioners  of 
Atoka  County,  Oklahoma.  Notice  is  hereby  giv- 
en that  Atoka  county,  by  its  county  attorney  J. 
W.  Clark,  will  appeal  to  the  district  court.  In 
and  for  said  Atoka  county,  from  a  decision  of 
the  board  of  county  commissioners  of  said  Atoka 
county,  Oklahoma,  heretofore  rendered  on  the 
second  day  of  February,  1915,  refunding  to  the 
said  the  Oklahoma  State  Bank,  the  sum  of  seven 
hundred  eighty-six  and  80/100  ($786.80)  dollars, 
as  an  erroneous  assessment  of  taxes,  upon  an  er- 
roneous assessment  affidavit  No.  36,  filed  by  the 
Oklahoma  State  Bank  with  tbe  board  of  county 
commissioners  on  tbe  28th  day  of  January,  1915. 
This  appeal 'is  taken  open  the  written  demand 
of  not  lens  than  sevf-n  taxpayers  as  provided  by 
law.  [Signed!  J.  W.  Clark,  County  Attorney 
for  Atoka  County." 

Without  question,  the  record  In  this  case 
shows  that  the  action  of  the  board  of  county 
commissioners  "relates  to  the  interests  or  af- 
fairs of  the  county  at  large,"  and  we  are  of 
the  opinion  that  such  notice  is  sufficiently 
specific  under  section  1640  and  1641,  Revised 
Laws  of  Oklahoma,  and  that  tbe  coun^  at* 
tomey  has  appealed  in  the  manner  provided 
by  law. 

Referring  again  to  the  contention  of  de- 
fendant in  error,  tbat  if  the  action  of  the 
board  of  county  commissioners  was  void,  the 
appeal  should  be  dismissed,  we  will  say  that 
we  can  see  no  advantage  tbat  would  come  to 
the  defendant  In  error  by  this  court  sustain- 
ing the  dismissal  of  the  appeal  on  such 
grounds,  except  as  to  the  matter  of  costs. 

We  su^^  tbat  as  a  fair  proposition,  if 
costs  have  been  incurred  because  the  defend- 
ant In  error  caused  the  board  of  connty  com* 
mlsslmers  to  do  a  void  act,  thai  the  defend- 
ant in  error,  and  not  the  connty,  should  bear 
the  costs.  While  tbe  action  of  the  board  of 
county  commissioners  tn  attempting  to  re* 
mtt  or  refund  the  taxes  paid  la  void,  and  In 
our  opinion  could  be  attacked  collaterally, 
yet  we  hold  that  the  county,-  by  Its*  conn^ 
attorney,  nnder  the  record  in  this  case,  wonld 
have  a  right  to  appeal  from  anch  void  act  of 
tbe  board,  especially  In  view  of  the  t&ct  that 
the  void  order  made  by  tbe  board  mi^t  in* 
juriously  affect' the  Interests  or  die  affairs 
of  the  county.  We  are  forced  to  this  con- 
clusion, not  only  by  the  general  principle  in* 
volved,  but  because  of  the  verbiage  of  the 
atotuto  Itself  whltdi' provides  that  the  connty 
attorn^ — 

"shall  take  an  appeal  from  any  action  of  tbe 
board  of  county  commissioners  when  said  ac- 
tion relates  to  the  interests  or  aEfairs  of  the 
county  at  large  or  any  portion  thereof." 

We  agree  with  the  attorney  for  def^idant 
In  error  that  appeals  do  not  lie  as  a  matter 
of  right  They  are  creatures  of  either  stat* 
ntory  or  organic  enactment,  but  there  Is  am- 
ple statutory  authority  for  an  appeal  of  Uiis 
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eharacCw.  It  was  the  daty  of  the  connt^  at- 
toniey,  after  written  demand  was  made  bj 
seven  taxpayers,  to  make  the  appeal,  though 
the  action  of  the  board  was  void  and  of  no 
effect.  In  support  of  this  Tlew  we  quote 
from  the  opinion  of  Justice  Gillette  of  the 
Supreme  Conrt  of  Oklahoma  Territory  In 
Hadlock  T.  Board,  supra.  Od  page  673  of 
t^e  oplDloQ  (<&  Pac.  1013)  the  court  says: 

"The  statute  gMng  the  right  of  appeal  from 
all  deciBloos  of  the  board  of  commissioDen  does 
Dot  coDtemplate  that  a  person  aggrieved  shall 
only  have  the  right  of  appeal  in  tboee  matters 
of  which  the  board  has  jurisdiction,  but  wheo- 
erer  the  board  does  act  upon  any  matter  wtiich 
is  before  it  for  action,  appeal  lies,  and  it  is  for 
the  purpose  of  determining  whether  or  not  the 
board  properly  acted  upon  the  matter  before  it 
that  the  appeal  is  taken." 

In  the  same  opinion  the  court  further  says: 
"And  even  if  it  be  held  that  the  judgmeot  of 
the  board  of  commissioners  is  a  void  judgment, 
etill  appeal  will  lie"  (citing  Shoemaker  v.  Grant 
County,  36  Ind.  175;  Stonington  v.  States,  31 
Conn.  213;  Petty  t.  Ourall,  4  Greene  [Iowa] 
120). 

As  sustaining  the  view  that  where  the 
board  of  county  commissioners  act  without 
authority,  remedy  in  equity  does  not  neces- 
sarily preclude  remedy  at  law  by  appeal,  the 
case  of  Harlow  t.  Board  of  County  Commls* 
sioners  of  I'ayne  County  et  al.,  33  Okl.  353, 
125  Pac.  449,  and  authorities  dted  are  in- 
structive. 

The  judgment  of  the  district  court  of  Atoka 
county  in  dismissing  the  appeal  should  be  re- 
versed, and  this  cause  remanded,  with  in- 
structions to  reinstate  the  appeal  and  deter- 
mine the  matters  involved  in  accordance 
with  the  views  herein  expressed. 

PEEL  CUiUAM.  Adopted  in  whole. 


(63  Okl.  139) 

cm  OF  ENID  et  al.  t.  WABNER-QtHN- 
LAN  ASPHALT  GO,   (No.  7310.) 

(Supreme  Court  of  Oklahoma.    Dec.  6.  1016. 
Rehearing  Denied  Jan.  9. 1917.) 

(Svttabiu  bv  *he  Cowi.) 

1.  Municipal  Cobpobations  «=5»374(1)— Pob- 
Lic  OoNTBACTs— Duty  of  Contbactob. 

A  contractor  is  charged  with  knowledge  of 
the  law  under  which  a  contract  for  paving 
streets  of  a  city  may  be  entered  into,  and  one 
who  contracts  to  pave  tbe  streets  of  a  city,  in 
coDsideration  of  receiving  assessments  against 
abutting  property  of  the  streets  paved.  In  pay- 
ment of  such  paving,  should,  prior  to  entering 
into  such  contracti  aacel'tain  whether  or  not 
such  assessments  are  enforceable,  and  upon 
failure  to  do  so  acts  at  his  peril. 

[Ed.  Note.— For  other  cases,  se«  Municipal 
Corporations.  Cent.  Dig.  f  I  900,  SIO;  Dec  IMg. 

2.  Municipal  Cobpobatiohb  ^»247— Pub- 
lic CoNTBACTS— Duty  of  Contbactob. 

He  who  deals  with  a  municipality  does  so 
with  the  knowledge  of  its  and  its  agents'  pow- 
ers, and  if  in  contracting  with  a  municipality 
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one  goes  beyond  the  limitations  Imposed,  he 
does  80  at  his  peril. 

[Ed.  Note.— For  other  eases,  see  Monidpa. 
Corporations,  Cent  Dig.  H  OSl-656,  682;  Dee. 
Dig.  *»247.i 

3.  Municipal  Cobpobations  «=>874(1)— Pdb- 
uo  Contracts— LzABiLRT  or  Municzpax.- 

ITT. 

Where  a  contract  is  entered  into  by  a  city 
for  paving  its  streets,  providing  for  the  pay- 
ment of  such  paving  by  assessments  against  the 
abutting  property  of  the  streets  paved,  and 
said  contract  also  provides  that  the  city  shall 
be  exempt  from  any  direct  liability  on  account 
of  such  paving,  and  upon  completion  and  ac- 
ceptance of  such  paving,  the  city  delivers  to 
the  contractor  the  legally  authorized  and  legal- 
ly issued  assessments  and  tax  warrants  for  all 
of  the  paving  done  against  the  abntting  prof- 
erty  of  tbe  streets  paved,  and  a  part  ol^  said 
assessments  and  tax  warrants  are  against  abut* 
titig  property  belonging  to  the  United  States, 
which  assessments  cannot  be  enforced,  and 
which  assessments  are  not  paid,  aa  actiw  will 
not  lie  against  said  dty  to  recover  for  a  breadi 
of  said  contract,  the  amount  of  such  assess- 
ments as  are  against  said  property  of  the  Unit- 
ed States,  alone  upon  the  ground  that  such  as- 
sessments against  the  property  of  the  United 
States  are  not  enforceable. 

[Ed.  Notej— For  oth^r  cases,  see  Mnnidpsl 
CorporaHons,  Cent  Dig.  IS  90S.  910;  Dec.  Dig. 
«=»374(1).) 

4.  Municipal  Cobpobations  «=a874{8) — ^Pub- 
lic CoNTBACTS— Petition. 

The  petitiou  in  this  case  carefuHy  conuder- 
ed,  and  held  not  to  state  a  cause  of  sction 
against  tbe  city  of  Enid. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  Sf  905,  910;  Dec  Dig. 
^§74(3).l 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Superior  Court*  Garfield  County; 
James  W.  Steen,  Judge. 

Action  by  the  Warner-Quinlan  Asphalt 
Oomptiny,  a  corporation,  against  the  City  of 
Enid  and  othera.  There  was  a  judgment  for 
plaintiff,  and  defendants  brii^  error.  Be- 
vereed  and  remanded,  with  directions  to 
diwmi^. 

Guy  S.  Unnatt  and  Parker  4:  Simons,  all 
of  E^d,  for  plaintiffs  to  error.  McKeever 
ft  Church,  of  Enid,  fbr  def^dant  In  error, 

COLLIEB,  O.  This  is  an  acti<m  brought 
by  the  defendant  in  error,  herdnafter  styled 
plaintiff,  against  plaintiffs  in  error,  herein- 
after styled  defendant,  to  recover  the  anm 
of  $6,407.68.  with  interest  thereon  trom  the 
4Ui  day  of  March,  1908,  for  a  breach  of  con- 
tract entered  Into  by  said  parties  for  the 
grading,  curbing,  guttering,  draining,  and 
paving  certain  streets  of  the  dty  of  Enid. 

The  petition  in  this  cause,  omitting  cap- 
tion and  signature,  Is  as  follows: 

"Comes  now  the  plaintiff  herein  and  for  its 
cause  of  action  sgainst  tbe  defendant  states  to 
tbe  court  as  follows:  That  it  is  a  corporation 
organized  under  and  by  rirtne  of  the  laws  of  the 
state  of  Maine  and  engaged  in  the  business  of 
grading,-  paving,  curbing,  guttering  and  draining 
streets  and  other  pubuc  places.  That  the  dty 
of  Enid  ia  a  municipal  corporation  of  the  state 
of  Oklahoma,  that  C.  F.  Randolph  ia  the  mayor 
thereof,  and  that  J.  H.  Shaw.  W.  D. 
cock  and  W.  T.  Overton  are  the  commissioners 
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thereof.  That  on  the  24th  da?  of  AngaBt,  1906. 
the  plaintiff  herein  made  and  entered  into  a 
contract  with  the  defendant  for  the  conetmc- 
tion  of  certain  public  Improvements,  to  wit.  the 
cradbB.  carbine,  (pitterins.  drainins  and  pavinjc 
of  certain  parts  of  the  city  of  Enid,  to  wit: 
That  portion  of  Market  atreet,  bexinning  at  the 
Rock  Island  tracks  and  continuinic  thence  to 
Grand  avenue  and  from  Grand  avenue  through 
the  public  square,  around  the  public  square 
on  both  sides  thereof,  and  from  Independence 
avenue  to  the  Frisco  tracks  north  of  toe  public 
arquare.  That  thereafter,  in  due  course  of  time, 
said  contract  was  completed  and  the  city  of 
Elnid  accepted  said  improvements  as  completed 
in  compliance  with  the  contract  above  mention- 
ed, and  thereupon  It  became  and  was  the  dnty 
of  the  city  of  Ekdd  to  pay  therefor  in  the  man- 
ner prodded  by  law  and  under  the  contract 
above  mentioned.  That  said  contract  contain- 
ed the  following  provisions,  to  wit:  The  city 
agrees  that  she  wiU  pay  for  said  improvements 
in  the  manner  provided  by  law  by  special  as- 
sessments made  upon  the  property  in  the  dis- 
tricts affected,  for  which  the  city  shall  in  no 
wise  be  liable,  and  that  after  any  blook  of  said 
work  shall  be  tendered  to  the  city  as  complete, 
within  ten  days  thereafter  the  city  will  by  its 
city  engineer  either  accept  or  reject  the  same; 
it  IS  understood  and  agreed  by  the  parties  here- 
to that  in  no  event  is  the  city  to  be  liable  in 
any  way,  whatsoever,  or  any  circumstances 
whatsoever  for  any  coats  in  connection  with  the 
construction  of  said  work,  except  the  city  be 
Uable  as  an  owner  of  any  lot  or  lots  of  grounds 
in  the  districts  affected  and  then  only  to  the 
extent  that  other  lot  owners  so  situated  are 
liable  and  to  the  extent  of  her  property  alone.' 
That  upon  the  4th  day  of  March.  1908.  the  city 
of  Enid  turned  over  to  the  plaintiff  herein  aU 
of  the  warrants  of  special  assessment  good,  val- 
id and  enforceable  in  law  as  called  for.in  the  con- 
tract, except  warrants  for  the  sum  of  $6,467.80, 
representing  the  assesaments  due,  chargeable 
to  and  payable  by  two  portions  of  the  follow- 
ing described  quarter  blocks:  The  south  136.125 
feet  of  the  S.  B.  %  of  blo:k  10.  citj-  of  Enid,  to 
the  amount  of  $3,177.20,  and  the  south  136,125 
of  the  S.  W.  \  of  block  10,  dty  of  Enid,  to 
the  amount  of  $3i!89.55.  the  same  being  that 
part  of  the  public  square  in  the  dty  of  Enid 
owned  by  the  United  States  government.  That 
ft  became  and  was  the  duty  of  the  dty  (tf  Enid, 
after  the  completion  of  said  work  and  the  ac- 
ceptance thereof  by  the  said  city,  to  turn  over 
to  the  plaintiff  herein  good  valid  tax  warrants 
and  assessments  enforceable  in  law  covering 
the  amount  chargeable  to  the  above-described 

tiece  of  the  public  square,  the  property  of  the 
Tnited  States  government,  and  the  dty  of 
Bnid  should  have  turned  over  to  the  plaintiff 
herein  good.  vaUd  and  enforceable  tax  war^ 
rants  for  the  sum  of  $6,467.86  as  out  up- 
on the  4th  day  of  March.  1906,  but  the  dty  of 
Enid  has  failed,  neglected  and  refused  so  to 
do.  though  often  requested  thereto  by  the  plain- 
tiff herein,  and  the  said  dty  now  fails  and  re- 
fuses to  turn  over  to  the  plaintiff  good,  valid 
and  saffident  tax  warrants  enforceable  in  law 
of  the  date  hereinbefore  mentioned  for  the 
amount  hereinbefore  mentioned.  Wherefore 
the  plaintiff  prays  judgment  against  the  dty  of 
Enid  for  the  sum  of  $6,467.86.  with  interest 
thereon  from  the  4th  day  of  March,  1908.  until 
paid  at  7  per  cent.,  and  the  costs  of  this  action." 

To  tiie  petltton  the  defendants  Interposed 
ft  dannrrer  on  tbe  ground  that  the  petition 
taSla  to  state  a  cause  ot  action:  against  tbe 
defendants,  whl<*  was  overrtUed  and  except- 
ed to,  and  answer  filed  by  tbe  defendants. 
From  the  view  we  take  of  the  cose  we  deem 
it  nnueceasaiy  to  set  ont  the  answer  or  to 
recite  the  evidence  given  on  the  trial  of  the 
case. 


Hie  case  was  tried  to  the  court  and  a  Judg- 
ment rendered  against  the  dty  of  Enid  for 
$6,306.30.  with  Interest  from  the  4th  day 
of  Mardi,  19(^  at  6  per  cent  per  annnm. 
Motion  for  a  new  trial  was  duly  made,  over- 
ruled, and  excQited  to.  To  review  the  Judg- 
ment rendered,  defendants  bring  error. 

It  thns  appears  that  this  action  seeks  to 
recover  directly  tnm  tbe  dty  part  of  tihe  »• 
pense  of  the  paving  provided  for  1^  said  con- 
tract,  on  the  ground  that  part  of  tbe  tax  as- 
aessments  contracted  to  be  delivered  In  pay- 
ment of  said  work  was  against  property  of 
the  United  States  and  nonenforceable.  This 
presets  for  our  conslderatiiHi  the  power  of 
a  mnnidpality  to  enter  lidx>  a  contract  for 
the  paving  of  Its  streets  and  tbe  manner  of 
providing  for  tbe  payment  thereof. 

ri-3]  We  are  of  the  opinion  that  tbe  dty 
was  without  authority  of  law  to  contract  for  ■ 
the  work  to  be  done  under  said  contract 
and  to  pay  tor  tbe  same  other  than  In  tbe 
manner  provided  by  the  contract  sued  upon. 
As  averred  In  tbe  petition,  tbe  dty  did  not 
agree  to  pay  directly  for  the  work  contract- 
ed under  said  contract  to  be  done.  On  tbe 
contrary  the  city,  as  stated  In  the  contract, 
agreed  to  pay  for  the  same— 

"in  the  manner  provided  by  law,  by  special  as- 
sessments made  on  the  property  of  the  districts 
affected,  for  which  the  city  shall  in  no  wise  be 
liable,  and  that  after  any  block  of  said  work 
shall  be  tendered  to  tbe  city  as  complete,  witii- 
in  ten  days  thereafter,  the  dty  wiU  by  its  dty 
engineer  accept  or  reject  the  same;  it  is  un- 
derstood and  agreed  by  the  parties  hereto  that 
in  no  event  ia  the  to  be  liable  in  any  way 
whatsoever,  or  any  drcumstances  whatsoever 
for  any  costs  in  connection  with  the  construc- 
tion of  said  work,  ex;ppt  the  city  be  liable  as 
an  owner  of  any  lot  or  lots  of  ground  in  the 
districts  affected,  and  then  only  to  the  extent 
that  other  lot  owners  so  situated  are  liable  and 
to  the  extent  of  her  property  alone." 

Section  3,  art  2.  c  8,  of  tbe  Session  Laws 
of  Oklahoma  1001  (tuge  08).  the  law  in  force 
when  said  contract  was  made,  provides: 

"The  abutting  lots,  pieces,  or  parcels  of 
ground  shall  be  charged  with  the  cost  of  making 
any  ImprovementB  herein  specified,  to  the  cen- 
ter of  the  block,  where  the  abutting  way  Is  on 
the  exterior  of  the  block,  and  to  the  exterior 
of  tbe  block  where  the  improvement  is  made 
on  an  alley  or  other  public  way  in  the  Interior 
of  sDch  block,  each  quarter  block  shall  be 
charged  with  its  due  proportion  of  paving  both 
tbe  front  and  aide  streets  on  such  block,  to- 
gether with  the  area  formed  by  intersections 
and  alley  crossings,  which  cost  shall  be  appor- 
tioned among  the  lots  and  subdivisions  of  such 
quarter  block  according  to  the  benefits  •  *  * 
to  each  lot  or  parcel." 

Section  7  of  article  2,  cbapter  8.  in  part 
reads: 

"  •  •  •  Upon  completion  of  the  contract 
through  any  block  by  any  contractor  and  the 
approval  and  acceptance  of  Ms  work,  the  may- 
or and  coundl  shall  cause  certificates  to  be  u- 
sned  against  all  lots,  tracts  or  parcds  of 
ground  tor  all  assessments  unpaid  by  tbe  owner, 
which  certificates  shall  redte  the  date  of  the 
passage  of  the  ordinance  making  tbe  assess- 
ments, the  name  of  the  street  upon  which  tbe 
improvement  was  made,  the  amount  of  ^e  as- 
sessment, the  description  of  the  property 
against  which  the  same  is  levied,  and  that  the 
same  will  be  levied  against  said  proper^  in  tea 
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equal  insUUmeata  with  interest  thereon  at  the 
rate  of  seven  per  cent  per  annum,  levied  each 
year,  to  pay  the  maturins  installment  and  In- 
terest on  all  QDpaid  installments,  and  shall  be 
Bifcned  bv  the  mayor,  and  countersigned  by  the 
dty  clerk." 

Eveu  without  the  stipulation  in  the  con- 
tract as  to  nonliability  on  the  part  of  the 
city  for  thfe  paving  contracted  to  be  done, 
we  are  of  the  opinion  that  under  the  law 
which  existed  at  the  time  the  contract  was 
entered  Into  (article  2,  c.  8,  of  the  Session 
Laws  of  the  Territory  of  Oklahoma  1901, 
supra)  the  city  could  not  be  held  liable,  by 
reason  of  the  fact  that  the  assessment 
against  the  property  belonging  to  the  United 
States  government  coold  not  be  enforced. 
In  our  opinion  both  contracting  parties,  when 
making  the  contract,  had  In  view  the  want 
of  authority  on  the  part  of  the  city  to  con- 
tract for  payment  otherwise  than  as  provid- 
ed in  the  contract,  by  an  assessment  against 
the  abutting  property,  and  this  is  emphasized 
by  the  stipulation  in  the  contract  that  the 
city  Is  not,  under  any  condltiona,  to  be 
directly  liable  on  the  contract 

"If  an  asBessment  proves  invalid  the  city  is 
liable  to  the  contractor  for  the  cost  of  the  im- 
provement, or  the  amount  of  the  void  assess- 
ment certincates.  unless  it  Is  expressly  exempt 
from  snch  liability  by  charter  or  contract"  28 
Cyc.  p.  10S9,  "d,   and  authorities  therein  dted. 

In  the  instant  case  it  is  expressly  pro- 
vided by  law,  and  by  the  contract  sued  up- 
on, that  the  city  Is'  not  to  be  liable,  by  rea- 
son that  the  assessments  against  the  prop- 
erty of  the  United  States  are  not  enforceable 
against  said  property. 

In  the  case  of  German-American  Savings 
Bank  v.  City  of  Spokane,  17  Wash.  315,  40 
Pac.  542,  38  li.  R.  A.  2S»,  the  ayllabas  Is  as 
foHowa: 

"Where  a  city  has  no  power  to  contract  for 
certain  Improvements  to  be  paid  for  out  of  tho 
feoeral  fund,  it  cannot  be  made  Uable  for  foil- 
are  to  provide  a  special  fund  out  of  which  pay- 
ment was  to  be  made." 

"From  our  inrestigation  of  the  cases  and  text 
books  we  are  of  tiie  opinion  that  Uie  decided 
weight  of  authority  is  against  allowing  a  recov- 
ery of  the  city  upon  such  matters  at  all.  in  the 
absence  of  an  express  lawful  contract  to  that 
effect  or  In  cases  where  the  money  has  been 
collected  on  the  assessments,  and  is  in  the  dty 
treasury." 

"One  who  deals  with  a  municipality  does  so 
with  knowledge  of  the  legal  limitations  on  its 
or  its  agents*  powers;  and,  if  in  coDtracting 
with  a  municipality  one  goes  beyond  the  limi- 
tations imposed,  he  does  so  at  his  peril."  Town 
of  New  Butler  v.  Tucker,  153  Pac.  628:  Gard- 
ner v.  School  District  34  Okl.  716.  126  Pac. 
lOlS:  E^irbanks-Morse  Co.  v.  City  of  Geary, 
157  Pac.  720. 

The  only  grounds  for  recovery  on  the  part 
of  the  plaintiff  stated  in  the  petition  Is  that 
the  assessments  against  the  prc^rty  owned 
by  the  United  States  are  not  enforceable. 
There  is  an  averment  in  the  petition  that  the 
assessments  were  properly  made  and  the 
same  delivered  to  the  plaintiff,  and  this  ex- 
onerates the  dty  from  liability  upon  the  con- 
tract sued  upon;  It  not  being  averred  that 


the  said  assessments  had  been  paid  to  the 
city. 

With  knowledge  of  the  law  and  stipula- 
tion in  the  contract  as  to  nonliability  of  the 
dty,  the  plaintiff  should  have  ascertained, 
prior  to  entering  Into  the  contract  for  pav- 
ing, whether  or  not  the  abutting  property 
proposed  to  be  assessed  was  subject  to  the 
payment  of  such  assessment,  and  if  It  foiled 
to  do  so  It  acted  at  Its  peril,  assumed  the 
risk  of  being  paid  other  than  by  the  dty, 
and  if  not  paid  Is  vrlthout  l^al  remedy 
against  the  dty  for  the  collection  of  the  val- 
ue of  the  paving  assessed  against  such  prop- 
erty as  the  assessment  cannot  be  enforced 
against  it  without  averring  and  proving  oth- 
er grounds  of  breach  of  said  contract  than 
that  part  of  the  assessments  for  the  pay- 
ment of  such  paving  was  against  property  of 
the  United  States  and  was  not  enforceable. 

[4]  To  hold  that  the  petlUon  In  this  case 
states  a  good  cause  of  action  and  that  a  re- 
covery may  be  had  by  the  plaintiff  against 
the  dty  would  be  to  bold  that  that  which  can- 
not be  directly  done  can  be  Indirectly  done — 
payment  of  the  cost  of  paving  by  the  dty. 
Certainly  the  law  that  prohibits  an  ad  from 
being  diredly  done  profalUts  It  from  bdng 
Indirectly  done. 

With  the  c(Hitenti(»i  of  plaintiff  that  It  la 
not  equitable  to  permit  the  dty  to  have  and 
enjoy  the  benefits  derived  from  the  comple- 
tion of  the  contract  on  the  part  of  the  plain- 
tiff, without  the  plaintiff  Is  paid  therefor,  we 
have  nothing  to  da  This  poealble  hardship 
upon  the  plaintiff  can  In  no  wise  change  the 
law,  and  In  reviewing  the  case  we  can  only  ap- 
ply the  cold  steel  of  the  law — that  recovetr 
cannot  be  had  against  a  municipality  In  this 
state  on  a  contract  for  paving  because  some 
part  of  the  abutting  property  against  whidi 
proper  asseasmstts  have  been  levied  cannot 
be  collected  by  reason  the  tect  that  it  be- 
longs to  the  United  States. 

We  have  carefully  read  and  re-read  Uie 
very  able  brief  of  att<mi^  for  the  plalntifC, 
and  considered  the  authorities  ther^n  dted. 
and  are  not  onmbidfnl  that  the  eonrts  of  last 
resort  cX  several  of  the  states  are  in  conflict 
with  the  views  we  herdn  express,  but  we  are 
unable  to  follow  said  adverse  holdings  for 
the  reason  that  the  same  are  in  direct  coop 
flict  with  the  law  of  this  state  existing  at 
the  time  the  contract  sued  nptm  was  made^ 
as  to  the  payment  for  paving — "that  the  ex- 
pense of  paving  Is  to  be  borne  by  the  abut- 
ting owners  who  are  benefited  thereby." 

If  the  contention  of  the  plaintiff  be  upheld 
as  to  the  suffidency  of  the  petition,  it  will 
ill  effect  subject  the  property  of  nonabutting 
owners  to  be  disrged  with  part  of  the  costs 
of  paving,  other  than  paving  of  streets  up<m 
which  their  property  abuts,  by  reason  that 
tlie  property  of  nonabutting  as  well  as  that 
of  abutting  owners  would  be  taxed  to  create 
the  fund  to  pay  the  Judgment  awarded;  in 
our  opinion,  a  result  directly  in  conflict  with 
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the  law  of  the  contract  nnder  review.  Town 
of  New  Butler  t.  Tacker,  supra. 

The  prayer  of  the  petition  prays  Judgment 
only  against  the  dty.  and,  In  our  opinion, 
the  petition  In  this  case  falls  to  state  a  cause 
of  action  against  the  dty,  and  the  court  com- 
mitted prejudicial  error  In  overmllng  the  de- 
mnrrer  to  the  said  petition. 

From  the  view  expressed  by  us,  It  Is  un- 
necessary to  consider  the  several  other  er- 
rors assigned  by  the  defendants. 

This  cause  Is  reversed  and  remanded  with 
Instructions  to  dismiss  the  same  with  preju- 
dice. 

PER  CURIAM.  Adopted  In  wholes 


ElBST  NAT.  BANK  OF  CI^TELAND  T. 
COATES.    (No.  6826.)* 

(Supreme  Court  of  Oklahoma.    Dec  19,  1916. 
Behearing  Denied  Jan.  9.  1917.) 

(Byllahu*  Iv  fA«  Otmrt.) 

1.  Hoiissinu.D  «=92e.  161— Persons  SirrxTLXD 

TO  EXBUPnON— "NOHBESIDENT." 
Nonresident,  as  employed  in  the  statute  of 
this  state  (Kev.  Laws  1910.  !  3344),  as  to  vho 
may  claim  exemptions,  most  he  construed  to  be 
one  who  has  ceased  to  be  domiciled  in  the  state 
or  who  never  resided  in  the  state,  or  who,  hav- 
ing been  domidled  in  the  state,  thereafter  ac- 
quired a  permanent  residence  in  another  state. 

[Sid.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  H  84.  812-814;  Dee.  Dig.  «s>2e. 
161. 

For  other  definitions,  see  Words  and  Phrases, 
first  and  Second  Series,  Nonresident.] 

2.  HOMKBTKAD  ^»1^1)  —  ABANDONUBNT  — 

Intent  to  Betubn. 
One  who  has  a  homestead  In  this  state  does 
not  forfeit  his  risht  to  daim  such  homestead  as 
exempt  from  levy  and  sale  for  payment  of  un- 
secured debts,  by  his  temporary  absence  from 
the  state  with  intention  of  returning  to  fiie  state 
and  his  homestead. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  SS  315,  318,  319;   Dec.  Dig. 
162a).] 

8.  FaaunULBiTT  ConvsTAMOBS  «=s»02(l>— Con* 

TBTAHcn  or  HomSTBAD. 
One  who  has  acquired  a  homestead  in  this 
state  ^n,  while  temporarily  absent  from  the 
state,  convey — being  joined  in  such  conveyance 
by  his  wife— his  homestead  to  his  daughter  with- 
out a  valoable  consideration  being  paid  therefor, 
and  such  conveyance  will  vest  in  the  daughter, 
as  a  gift,  the  interest  In  such  homestead,  free 
from  the  claims  of  his  general  creditors,  and 
such  conveyance  cannot  be  successfully  attack- 
ed as  being  in  fraud  of  creditors. 

[Ed.  Note. — For  other  eases,  see  Fraudulent 
Conveyances,  Gent.  Dig.  %%  118,  ^22r-l^\  Dec. 
Dlk.  4»52(1).] 

4.  Attachuent   ^=3238   —    Disohabok  — 

GBODIIDa— OWHEBSHIP  OP  PbOPEBTY. 
That  the  property  attached  is  not  the  prop- 
erty of  the  defendant  in  attachment  is  not  a 
ground  for  the  discharge  of  the  attachment  on 
defendant's  motion. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  H  81&-*18,  823,  824;  Dec.  Dig.  «S=3 
238.] 


5.  AlTAOHUXNT  4s>291  —  PEBBOHB  LUSU  — 

Intebvenhoh. 
Where  property  is  attached  in  which  de- 
fendant in  attachment  has  no  Intereet,  the 
proper  procedure  to  have  such  attachment  dis- 
charged is  for  the  owner  of  the  property  to  in- 
tervene in  said  attachment  proceeding,  as  pro- 
vided by  section  4T01,  Rev.  Laws  1910. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.       1023-1033;   Dea  Dig.  *=>291.] 

Commissioners'  Opinion,  Division  No.  1. 
EJrror  from  IMstrict  Court,  Pawnee  County; 
L.  M.  Poe,  Judge, 

Action  by  the  First  National  Bank  of  Cleve- 
land against  3,  B.  Ooates.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Revers- 
ed and  remanded. 

Ooodwln  &  Smith,  of  Cleveland,  and  S.  A. 
Horton,  of  Oklahoma  City,  for  plaintiff  In 
error.  McNeill  &  McNelU,  of  Pawnee,  for 
defendant  In  txtot. 

COIILIER,  C  This  action  was  ccmunenced 
by  the  idaintlff  In  error,  hereinafter  styled 
the  plaintiff,  agalnat  the  defmdant  in  error, 
faer^nafter  styled  the  defendant,  to  recover 
upon  certain  promissory  notes.  An  ordcsr  of 
attachment  was  Issued  In  said  cause,  and 
levied  on  February  24,  1013,  upon  certain 
lands  In  Pawnee  coontjr  as  the  property  of 
the  defendant.  Proceedings  were  taken  by 
the  plaintiff  to  procure  service  on  the  de- 
fendant by  publication^  and  thereafter  the 
defendant  appeared  and  moved  to  dissolve 
the  attadunent.  This  motion  was  heard  by 
the  court  upon  affldavlts  and  oral  testimony. 
The  court  ordered  a  dissolution  of  the  at- 
tachment, to  which  plaintiff  excepted  and  ap- 
peals to  this  court  to  reverse  such  order.  It 
is  In  evidence  that  for  some  years  defendant 
and  his  family  had  been  residing  upon  the 
lands  attached  and  occupying  them  as  thdr 
homestead ;  that  some  time  prior  to  the  com- 
mencement of  this  action  the  defendant  sold 
at  public  auction  a  part  of  his  personal  prop- 
erty and  sbip[>ed  the  rest  of  bis  chattels,  ex- 
cept some  household  goods  which  were  left 
upon  the  lands  attached,  to  Iowa,  the  defend- 
ant accompanying  tliem ;  that  later  be  went 
from  Iowa,  with  such  chattels,  to  Ft  Sas- 
katchewan, Canada,  and  there  rented  a  farm ; 
the  wife  of  defendant  remained  upon  the 
lands  attached  some  time  after  her  husband 
left,  and  then  rented  such  lands  for  a  year, 
and  with  the  family  joined  the  defendant  in 
Canada.  Both  the  defendant  and  bis  wife 
testified  that  the  going  to  Canada  and  the 
renting  of  the  lands  attached  was  only  tem- 
porarily, and  that  they  never  Intended  to 
permanently  remove  from  their  homestead, 
but  intended  to  return  thereto,  and  that  the 
occasion  for  the  defendant  leaving  the  home- 
stead and  going  to  Canada  was  the  fact  that 
crop  conditions  In  Pawnee  county  had  been 
very  poor ;  that  the  defendant  was  heavily 
Indebted,  and  that  he  hoped  to  sell  his  stock 
to  better  advnntage  In  Canada  than  he  could 
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In  Oklahoma,  and  boped  to  be  able  to  earn 
more  mone;  during  hla  absence  than  be 
conid  In  Oklaboma.  This  testimony  was  re- 
butted by  plaintiff  by  eTidence  of  statements 
made  by  the  defendant  showing  an  Intention 
to  permanently  leave  Oklahoma,  and  to  per- 
manently establish  himself  In  Canada. 

On  February  8,  1913,  before  the  levying  of 
the  attachment  In  this  cause,  the  defendant, 
Joined  by  his  wife,  conveyed  the  lands  in 
controversy  to  Clarrle  Maxlne  Coatea,  who 
was  the  youngest  child  of  the  defendant,  and 
at  the  time  of  such  conveyance  was  four 
years  old ;  that  such  deed  was  not  filed  for 
record  until  after  the  commencement  of  this 
action  and  the  levying  of  said  attachment 
Some  months  afterwards  an  attempt  was 
made  by  the  defendant  to  have  Clarrle  Max- 
lne recoDvey  this  land  to  him,  the  evidence 
disclosing  that,  upon  the  advice  of  a  barrister 
in  Canada,  Clarrle  Maxlne'a  name  was  signed 
to  a  deed  by  an  older  sister.  This  deed  Is  so 
palpably  a  nullity  that  It  is  not  considered 
by  counsel  for  plaintiff,  nor  need  we  con- 
eider  it 

The  first  Important  question  presented  by 
the  record  and  the  briefs  of  plaintiff  and  de- 
fendant in  this  case  Is  whether  or  not  the 
defendant  In  going  to  Canada  with  his  family 
and  renting  a  -  farm  became  a  nonresident 
within  the  meaning  of  our  h<Mnestead  exemp- 
tion laws.  It  was  admitted  by  plaintiff  that 
defendant  did  not  abandon  bis  homestead  by 
going  to  Canada,  If  when  going  to  Canada  he 
did  BO  with  the  intention  of  subsequently 
returning  and  occupying  his  homestead ; .  but 
it  Is  contended  that  "he  thereby  became  a 
nonresident"  and  Is  precluded  from  assert- 
ing his  homestead  exemption  by  virtue  of  the 
terms  of  section  3344,  Revised  Laws  of  Okla- 
boma 1910. 

The  evidence  being  in  conflict  as  to  whether 
or  not  the  defendant  when  be  went  to  Canada 
intended  to  permanently  remove  from  this 
state  and  bis  homestead,  and  there  being  evi- 
dence tending  to  reasonably  support  the  find- 
ing of  the  coort  that  he  did  not  remove  with 
the  intention  of  permanently  removing  from 
the  state  and  aband(»iing  bis  hcmiestead, 
wbldi  flndlnc  1*  necessarily  Included  In  the 
finding  of  tbe  oourt  that  the  attacAied  proper- 
ty was  ezemi^  had  tbe  title  to  the  land  been 
in  defendant  at  the  time  of  the  levying  of 
the  attachment,  the  finding  of  the  coart  that 
the  said  property  was  exempt  and  dlscbarg- 
]Be  the  attactamoit  ttaeretm  would  have  been 
free  ttom  error,  under  tbe  wdl-establlshed 
holdings  ot  this  court  that  It  will  not  disturb 
a  finding  when  reasonably  supported  by  the 
evidence  notwitbstanding  the  evidence  was 
In  conflict 

[2]  In  ofHutming  tbe  law  of  exemption,  it 
Is  held  that: 

"One  who  has  a  domicile  in  this  state  can 
not  be  a  uonreudent  while  temporarily  absent 
trom  tbe  state."  Chariton  Couoty  v.  afoberly, 
69  Mo.  23S. 

"The  exemption  laws  should  be  liberally  con- 


strued." Hoyt  V.  FuUman.  152  Pat  88S,  U 
R  A.  1916B.  1288. 

"A  homestead  cannot  be  abandoned  witboat 
a  going  away  from  it  with  (he  definite  inteo- 
tion  never  to  return."  McCammon  v.  Jenkins 
et  al..  44  OkL  61Z  145  Pae.  11G3. 

"Abandontnent  of  a  homestead  must  be  estab- 
Hsbed  by  tbe  most  clear,  CMidosive,  and  unde- 
niable evidence.'*  UcCammon  t.  JoiUns  at  aL, 
supra. 

See  Shepherd  v.  Gasslday,  20  Tex.  29,  70 
Am.  Dec  S72;  Qouhenant  v.  Co^ireli;  20  Tex. 
96:  Cross  V.  Everts.  28  Tex.  623;  Hills  r. 
Von  Bosklrk,  32  Tex.  360. 

Applying  to  the  evidence  In  flits  case  the 
rules  of  law  hereinbefore  dted,  we  axe  ot  the 
opinion  that  the  defendant  did  not  lose  bis 
right  to  claim  his  homestead  exemption  by 
his  temporary  removal  to  Canada  with  In- 
tention of  returning  to  Oklahoma.  So  long 
as  he  remained  domiciled  in  the  state,  the 
defendant  did  not  lose  his  right  to  claim  his 
exemption  by  reason  of  his  temporary  re- 
moval to  and  sojourn  in  Canada  with  intm- 
tlon  of  returning  to  Oklahoma  and  his  home* 
stead.  Rand  Lbr.  Co.  v.  Atkins  et  al.,  116 
Iowa,  242,  89  N.  W.  1104;  Minnesota  Stone- 
ware Co.  V.  McCrossen  et  al.,  110  Wis.  S16, 
85  N.  W.  1019,  84  Am.  St  Rep.  927;  Farmer 
V.  Hale,  14  Tex.  av.  App.  73,  37  S.  W.  164; 
AUai  T.  Campbell,  63  Tex.  Civ.  App.  76,  116 
S.  W.  360;  In  re  Presnatl  (D.  C)  167  Fed. 
406;  Sanders  et  ux.  v.  Sheran,  06  Tex.  665, 
2  S.  W.  S04;  21  Cyc.  597. 

[1]  In  constmlng  tbe  homestead  laws  of 
the  state,  a  nonresident  of  tbe  state  most  be 
defined  to  be  one  who  ceases  to  be  domi<d]ed 
in  the  state,  or  who  never  was  a  resident  ot 
tbe  state,  or  who  having  been  d(»nlciled  In 
tbe  state,  thereafter  has  acquired  a  perma- 
nent residence  In  another  state. 

[31  The  property  attadied  having  been 
Impressed  as  the  homestead  of  tbe  d^endant, 
it  remained  the  homestead  ot  defendant  dui^ 
ing  his  temporary  sojiram  In  Canada,  and 
until  he  and  his  wife  conveyed  it  to  Us 
daughter;  and,  by  having  his  wife  join  in 
the  conv^ance  as  shown  by  tbe  evtdoice,  be 
was  free  to  dispose  of  bis  homestead  in  ttils 
state,  while  temporarily  in  Canada,  as  he 
wished,  and  bis  creditors  cannot  ciMnplaln 
of  his  action  In  conveying'  the  bonestead  to 
his  daughter,  whatever  tbe  consideration  for 
such  conveyance,  or  whatever  bis  motives 
may  have  been  In  oonveyiiw  tbe  same.  Gar- 
ter V.  Pickett  30  OkL  144,  134  Pac.  440; 
McCammon  v.  Jenkins,  44  Okl.  612,  145  Pac. 
1163;  Kershaw  v.  Wllley,  22  OkL  677,  98  Pac. 
908;  J.  I.  Case  T.  M.  Co.  v.  Walton  Trust 
Q).,  80  Okl.  748,  136  Pac  769;  Scott-Bald^ 
Co.  V.  McAdams,  43  OkL  161,  141  Pac  77a 
[4]  The  conveyance  of  the  homestead, 
though  executed  without  a  valuable  consid- 
eration, and  though  induced  by  an  Improper 
motive,  was  a  legal  gift  by  the  defendant 
to  his  four  year  old  daughter,  and  divested 
all  the  right  and  Interest  that  the  said  de- 
fendant had  in  his  said  hom^tead,  and  con- 
sequently, at  the  time  of  the  levy  nf  the  at- 
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tadiment,  he  had  do  homestead  or  other  in- 
terest In  the  property  attached;  tbe  attempt- 
ed reconveyance  of  his  four  year  old  daugh- 
ter, acting  through  her  minor  sister,  to  tbe 
defendant,  being  absolntely  void.  The  court 
committed  reversible  error  in  dissolving  the 
attachment  on  the  ground  that  the  property 
attached  was  exempt.  That  at  the  time  of  the 
trial  tbe  defendant  bad  no  interest  whatever, 
either  as  a  homestead  or  otherwise,  In  tbe 
property  attached,  did  not  authorize  the  dla- 
chni^e  of  the  attachment. 

[S]  If  tbe  property  attached  belongs  to  an- 
other, the  proper  procedure  to  discharge  the 
property  from  the  attachment  would  be  by 
the  intervention  of  the  owner  of  said  prop- 
erty— in  this  case,  by  tbe  Intervention  of  the 
four  year  old  child  to  whom  tbe  pr<q;>er^  bad 
been  conveyed.  Section  4701,  Revised  Laws 
of  Oklahoma  1910- 

"Any  person  claiming  property  attached  may 
interplead  in  the  cause,  and  issues  made  by  such 
interpleader  shall  be  tried  aa  like  issues  between 

ElaintltF  and  defendant."  Miller  et  al.  v.  Camp- 
ell  Com.  Co..  13  Old.  76.  74  Pac  607. 

TtOa  case  Is  reversed  and  remanded. 
PBR  CURIAM.    Adopted  In  wholes 


(U  OU.  Cr.  10) 

Bx  parte  JOHNSON.    (No.  A-2782.) 

{Oilminal  Court  ai  Appeals  ei  Oklahoma.  Jan. 
4.  1917.) 

(SyttabuM  h»  the  Court.) 

1.  JUBT  «3»36(!^-nJVBT  TBIAI<— RlGBT  TO. 

The  Bill  of  Kights  of  the  Constitution  of 
Oklahoma  declares  that:  "The  right  of  trial  by 
jury  shall  be  and  remain  inviolate,  and  a  jury 
for  the  trial  of  civil  and  criminal  cases  in  courts 
of  record,  other  than  county  courts,  shall  cou- 
■ist  of  twelve  men;  but,  in  county  courts  and 
courts  not  of  record,  the  jury  shall  consist  of 
six  men."  Const,  art  2,  8  18.  And  that:  "In 
all  criminal  prosecutions  toe  accused  shall  have 
the  right  of  a  speedy  and  public  trial  by  an  im- 
partial jury  of  the  county  in  which  the  crime 
Bhall  have  been  committed."  Const,  art.  2,  S 
20.  i/eld,  that  a  person  prosecuted  under  a 
city  ordinance  for  an  offense  which  is  also 
made  a  misdemeanor  by  statute,  or  an  ordinance, 
the  punishment  for  a  violation  of  which  is  or 
may  be  imprisonment,  is  entitled  to  a  jury 
trial  in  tbe  court  of  original  jurisdiction,  and  to 
accord  to  the  accused  the  right  to  be  tried  by  a 
Jury  in  the  county  court  on  appeal  after  con- 
viction in  the  municipal  court,  does  not  satisfy 
the  requirements  of  the  Constitution.  In  such 
cases  a  judgment  of  conviction  in  the  municipal 
court,  not  based  upon  a  verdict  of  guilty  by  a 
Jury,  is  void. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  SS  237-241 ;  Dec.  Dig.  «=>35(2).] 

2.  JUBT  ^»23(1>— Right  to— MisoEHBAifOBS 
—"Municipal  Coobts*'— "OFFmra." 

Section  1,  c  147,  Laws  1916,  define  mu- 
nicipal courts  "to  mean  and  include  alt  the 
courts  of  tbe  state  of  Oklahoma,  organized  and 
existing  in  the  various  towns  and  aties  thereof 
which  shall  have  and  iMssess,  under  tbe  laws  of 
the  state,  original  jurisdicdou  to  hear  and  de- 
termine offenses  against  the  ordinances  of  mn- 
nicipalities,"  and  defines  an  "offense"  '*to  mean 
the  doing  of  some  act  or  the  failure  to  perform 
some  duty,  commanded  by  some  municipal  ordi- 


nance, or  by  law,  tor  the  violation  of  which  a 
penalty  or  punishment  is  provided  thereby,"  and 
declares  sudi  proceedings  to  be  "criminal  in 
their  nature:  And  except  as  otherwise  spe- 
cifically provided,  shall  be  governed  by,  and 
subject  to,  general  laws  relating  to  criminal 
procedure."  Held,  that  in  respect  to  "offenses" 
under  city  ordinances,  tbe  punishment  for  whidi 
is  or  may  be  imprisonment  conviction  of  tbe  ac- 
cused without  a  jury  tris]  would  be  in  contra- 
vention of  section  7  of  the  Bill  of  Rights,  pro- 
viding that  "No  person  shall  be  deprived  of 
life,  liberty,  or  property,  without  due  process  of 
law,"  because  under  the  constitutional  provi- 
sions a  jury  Is  an  essential  part  of  every  tribu- 
nal for  tbe  trial  of  criminal  cases,  and  such 
constitutional  provisions  places  the  right  to 
trial  by  Jury  beyond  tbe  power  of  the  Legisla- 
ture to  abrogate  or  abridge  it,  and  it  is  beyond 
the  power  of  the  Legislature  to  confer  Juris- 
diction on  any  tribunal  to  try  criminal  cases 
without  providing  for  jury  tnala. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  1 162;  Dec.  Dig.  «s>23a). 

For  other  definitions,  see  Wwds  and  Phrases, 
First  and  Second  Series.  Municipal  Courts; 
OfFense.] 

3.  JUBT  ^»31  (1)— OONHTlTUITOnAL  OCAB&N- 

TiEB— Evasion. 
Tbe  constitutional  guaranties  intended  to 
secure  the  liberty  of  the  citizen  and  the  rl|^t  to 
a  trial  by  Jury  cannot  be  evaded  by  the  nature 
of  the  powers  vested  in  the  municipality  under 
its  charter,  or  the  nature  of  the  jonadictiOD 
conferred  upon  the  municipal  court. 

[Bd.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  H  204.  214 ;  Dea  Dig.  «s>8ia>.] 

Application  by  Tom  J.  Johnson  for  writ  of 
habeas  corpus.  Writ  allowed,  and  petitioner 
discharged. 

On  behalf  of  Tom  J.  Johnson,  a  duly  veri- 
fied petition  for  writ  of  habeas  corpus  was 
presented  to  the  presiding  Judge  of  this  court 
representing  that  he  is  illegally  restrained  of 
his  liberty  by  the  officers  of  the  city  of  Okla- 
homa Cltj',  and  is  now  compelled  to  work 
on  the  highways  near  tbe  city  of  Ejdmoud  in 
Oklahoma  county  by  some  contract  arrange- 
ment existing  between  the  officers  of  the  city 
of  Oklahoma  City  and  the  officers  of  the 
county  of  Oklahoma. 

It  is  further  averred  In  said  petition: 

"That  tbe  cause  of  said  restraint,  accord- 
ing to  tbe  best  of  tbe  knowledge  and  belief  of 
the  petitioner  is,  that  the  said  Tom  J.  Johnson, 
petitioner  herein,  was  convicted  of  the  crime  of 
vagrancy  on  the  8th  day  of  July,  1916,  in  the 
municipal  court  of  the  city  of  Oklahoma  City, 
Oklahoma,  and  was,  by  said  court  on  said  8th 
day  of  July,  1916,  fined  in  the  sum  of  ninety- 
nine  dollars  ($99.00)  and  imprisonment  in  the 
city  jail  of  Oklahoma  City  for  a  period  of  ninety 
(00)  days.  Your  petitioner  alleges  and  states 
that  said  restraint  is  illegal  and  void  In  this: 
That  tbe  municipal  court  of  Oklahoma  City, 
state  of  Oklahoma,  had  no  jurisdiction  to  fine 

Kour  petitioner  in  tbe  sum  of  ninety-nine  dol- 
trs  and  imprison  liim  for  a  period  of  ninety 
days  in  the  city  Jail  of  Mlahcma  City.  Okla- 
homa. That  said  judgment  Is  illegal  and  void 
and  in  violation  of  the  Constitution  of  the  state 
of  Oklahoma,  the  general  laws  ot  said  state  and 
the  charter  of  said  city  of  Oklahoma  Ci^. 
Your  petitioner  further  says  that  he  is  Ul^ndlj 
restrained  of  his  liberty  and  Illegally  and  un- 
lawfully compelled  to  work  with  convicts  upon 
the  highways  of  Oklahoma  county,  state  of 
Oklahoma,  under  and  by  virtue  of  some  contract 
or  arrangement  between  the  said  Oklahoma  01^ 
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and  the  authorities  of  Oklahoma  county.  Okla- 
boma,  and  that  eaid  contract  or  arrangement 
whereby  he  is  compelled  to  work  upon  the  public 
highways  of  Oklahoma  county,  Oklahoma,  ia 
in  violation  of  section  2,  article  23,  of  the  Con- 
stitution of  the  state  of  Oklahoma,  and  is  unlaw- 
ful, unconstitutional  and  void.  Wherefore  your 
petitioner  prays  the  honorable  court  to  Krant  a 
writ  of  habeas  corpus,  and  that  he  be  discharg- 
ed, without  delay,  from  such  unlawful  Impris- 
onment.'* 

A  writ  of  habeas  corpus  was  Issued,  and 
in  respouse  thereto  the  officers  to  whom  it 
was  directed  produced  the  petitioner  in  court, 
and  at  the  same  time  filed  their  answer  and 
return  duly  verified,  which,  omitting  formal 
parts,  is  as  follows: 

"Return  of  Chief  of  Police  and  Sheriff. 

"Comes  now  W.  B.  Nichols,  chief  of  police  of 
Oklahoma  City,  and  M.  C.  Biuion,  slierifC  of 
Oklahoma  county,  Oklahoma,  and  for  return  of 
the  writ  of  habeas  corpus  issued  herein  on  the 
12th  day  of  July,  A.  D.  lUlO.  shows  to  the 
court  that  said  Tom  J.  Johnson  is  in  custody  by 
reason  of  the  foliowiog  facts:  That  heretofore, 
to  wit,  on  J  uly  8th,  a  complaint  was  tiled 

in  the  municipal  court  of  the  city  of  Oklahoma 
City  charging  the  said  Tom  J.  Johnson  with 
vagrancy,  as  is  shown  by  the  copy  of  the  com- 
plaint hereto  attached,  marked  Exhibit  A,  and 
made  a  part  hereof.  That  thereafter  on  the 
8th  day  of  July,  A.  D.  1916,  the  said  Tom  J. 
Johnson  was  duly  arraigned  in  the  municipal 
court  of  the  city  of  Oklahoma  City,  entered  a 
plea  of  not  guilty,  and  after  trial  duly  had  before 
said  court  the  said  Tom  J.  Johnson  was  found 

fuilty  of  being  a  vagrant  as  defined  by  section 
02  of  the  Heviaed  Ordinance  of  the  city  of 
<Milahoma  City,  and  was  duly  adjudged  to  pay  a 
fine  of  ninety-nbe  (190)  dollars  and  costs  in  said 
cam,  and  to  be  connned  ia  the  city  jail  of  the  city 
of  Oklahoma  City  for  a  period  of  ninety  (90)  days. 
That  at  the  time  eaid  judgment  and  sentence 
was  imposed  upon  the  said  Tom  J.  Johnson,  he 
was  notified  of  his  right  of  appeal,  and  that  no 
appeal  from  said  judgment  and  sentence  has 
been  taken,  and  that  thereafter  on  the  8tb  day 
of  July,  1916,  the  said  Tom  J.  Johnson  was 
duly  committed  to  the  city  jail  of  Oklahoma 
City  by  virtue  of  a  minimus  duly  issued  and  by 
said  municipal  judge,  a  copy  of  which  is  hereto 
attached,  marked  Exhibit  B  and  made  a  part 

hereof,    'niat  thereafter  on  the    day  of 

July,  1916,  by  virtue  of  an  agreement  existing  be- 
tween the  board  of  county  commissioners  and  tiie 
board  of  dtr  commissioners  of  the  said  city  of 
Oklahoma  <Sty,  and  said  Tom  J.  Johnson  was 
tamed  over  to  and  was  received  by  said  board 
of  county  commissioners  for  the  purpose  of 
working  the  said  Tom  J.  Johnson  upon  the  pub- 
lic highways  of  Oklahoma  coun^.  That  prior 
to  the  turning  of  the  said  Tom  J.  JtAoson  over 
to  the  board  of  county  commlsrioners,  the  said 
Tom  J.  Johnson  had  been  sentenced  to  the  city 
jail  for  the  ofTenae  of  vagrancy  and  had  not 
paid  the  fine  and  costs  assessed  against  him. 
That  said  county  commissioners  have  not  and 
will  not  pay  for  the  services  of  the  said  Tom 
J.  Johnson,  except  the  cost  of  his  mainteoance. 
Wherefore,  respondent  having  duly  answered 
said  writ  prays  that  said  writ  of  habeas  corpus 
be  denied  and  that  the  said  Tom  J.  Johnson  be 
returned  to  the  custody  of  your  respondents. 
W.  B.  Nichols.  H.  C.  Bmlon.  Respondents." 

On  July  15,  1916,  petitioner  being  present 
In  arart  in  person  and  by  his  ooooael  It  was 
agreed  that  the  case  should  be  snbmltted  to 
the  court  on  the  facts  stated  lu  the  petition 
and  the  answer  thereto.  Upon  the  conclu- 
sion of  the  aiguments  and  after  a  ccmsldera- 
tton  of  the  same  the  decision  and  opinion  of 


the  court  was  delivered  by  the  presiding 
judge,  holding  that  the  petitioner  Is  unlaw- 
fully restrained  of  his  liberty  as  aTerred, 
and  It  was  ordered  that  he  be  discharged 
from  further  custody  and  go  hence  without 
day. 

O.  A.  GargUl  and  Halner,  Bums  &  Toney, 
all  of  Oklahoma  City,  for  petitioner.  B.  D. 
Shear,  MunidiHa  Counselor,  Frank  Watson, 
and  John  Bmbry,  Co.  Atty.,  all  of  Oklahoma 
City,  for  respondents.  ^ 

D07LB,  P.  J.  (after  stating  the  facts  as 
above).  From  the  petition  upon  which  the 
writ  Issued  and  the  answer  tbweto,  it 
pears  that  the  petitioner  was  convicted  in 
the  moDlcipal  court  of  Oklahoma  City  on  a 
charge  of  vagrancy  as  defined  by  the  city 
ordinance,  and  was  sentenced  to  imprison- 
ment for  00  days  and  to  pay  a  fine  of  f09; 
and  tailing  to  xny  said  fine  that  he  be  fnr- 
tber  Imprisoned  until  the  same  Is  satisfied. 
That  he  was  then  transfeired  to  the  custody 
of  the  overseer  of  the  Oklahoma  county  coo- 
Viet  nud  gang,  who  put  him  at  hard  labor 
on  the  public  roads  of  the  county. 

Counsel  for  the  petitioner  contend  that  his 
conviction  was  Illegal  and  void  in  that  the 
municipal  court  was  without  jurisdiction  to 
render  a  judgment  Imposing  a  Jail  sentence 
and  fine,  because  he  was  denied  his  constltu- 
tlonal  xlgbt  to  a  jury  tilaL 

The  argnmoit  of  counsel  for  respondeat  Is 
that  the  general  authority  given  under  cer* 
tain  sections  of  the  charter  of  Oklahoma 
City  to  pass  all  necessary  ordinances  Is  suf- 
ficient, although  there  is  no  specific  grant  of 
author!^  In  the  charter  giving  the  munic^^ 
authority  the  power  to  impose  a  fine  or  an 
imprisonment  for  a  violation  of  any  ordi- 
nance; that  in  addition  to  the  general  gnmt 
of  powers  In  the  dty  diarter,  all  q>eciflc 
grants  of  authmity  given  to  a  dty  council 
of  a  dty  of  the  first  class  imder  the  GonsU- 
tntlon  and  laws  of  the  state  in  force  at  the 
time  of  the  adoptlm  of  the  tdiarter  would  by 
reference  and  by  adoption  under  those  sec- 
tions of  the  charter  be  cwferred  npcm  the 
board  of  commissioners  of  the  dty  of  Oklar 
homa  City,  Indodlng  amwg  others  section 
601,  Rev.  Laws,  which  is  Ihe  only  section  in 
the  statute  that  q;>ecifically  grante  power  to 
a  city  to  impose  a  fine  not  to  exceed  ^00  and 
Imprisonment  not  to  exceed  three  months 
or  both  such  fine  and  imprisonment  for  a  vio- 
lation of  an  ordinance.  That  conqielling  a 
city  prisoner  to  work  m  the  county  roads 
is  no  part  of  the  judgment  and  smtence  pro* 
nounced  upon  him  by  the  munldpal  court; 
as  this  authority  depoids  upon  the  agreement 
between  the  board  of  dty  commissioners 
and  the  board  of  county  commlsslonerB, 
which  agreement  is  not  within  the  inhibi- 
tion of  the  Gfmstitutlon  providing  that: 
"The  contracting  of  convict  labor  is  hereby 
prohibited."  Const  art  2S.  i  2.  And  It  to 
argued  that  the  statute  providing  for  ap* 
peals  from  Judgmente  of  cmvlctlMi  In  ma 
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nldpal  courts  to  county  courts  soffidentlr 
recognizes  and  satisfies  tbe  constltatlonal 
right  to  a  trial  by  Jury.  Xhe  same  being 
section  2,  c.  147,  Laws  1916,  enUtled  "An  act 
to  regulate  appeals  from  judgments  of  munic- 
ipal courts  prescribing  tbe  procedure  thereof, 
and  repealing  all  laws  In  conflict  herewith." 

This  presents  the  principal  Qnestioa  for 
dedsltm  In  the  case. 

The  pertinent  sections  of  said  act  are  as 
follows: 

"Section  1.  Definiliont.  Tbe  term  'munidpal 
courts'  aa  hereio  used  is  hereby  defined  to  mean 
and  include  all  tbe  courts  of  the  state  ot  Oklu- 
homa,  organised  and  exisdns  in  the  various 
towns  and  cities  thereof  which  shall  have  and 
possess,  under  the  laws  of  the  state,  original 
jnrisdictioQ  to  hear  and  determine  offenses 
against  the  ordinances  of  municipalities,  and  an 
'  'oirense*  is  hereby  defined  to  mean  the  doing 
of  some  act,  or  the  failure  to  perform  some  duty, 
commanded  by  some  municipal  ordinance  or  by 
law,  and  for  the  violation  of  which  a  penalty  or 
punishment  is  provided  thereby.  Such  proceed- 
ings are  hereby  declared  to  be  criminal  in  their 
nature ;  and  except  us  otherwise  specifically 
provided,  shaU  be  governed  by,  and  subject  to, 
general  laws  relating  to  criminal  procedure. 

"Sec  2.  In  all  cases  before  a  municipal  court, 
except  a  judgment  rendered  on  confession,  an 
appeal  may  be  taken  by  the  defendant  to  the 
coanty  court,  and  to  such  court  only,  where  the 
trial  thereof  shall  be  had  de  novo  on  Questions 
of  both  law  and  fact. 

"Sec.  3.  No  such  appeal  shall  be  allowed,  bow- 
ever,  unless  tbe  defendant  shall,  within  ten  days 
after  the  rendition  of  such  judgment,  enter  into 
a  recognizance  payable  to  said  municipality,  to 
be  approved  as  to  amount,  form,  and  sureties, 
by  the  trial  judge,  in  the  penal  sum  of  not  less 
than  fifty  dollars  nor  more  than  five  hundred 
dollars,  and  in  no  case  less  than  double  the 
amount  of  the  fine  and  cost." 

"Sec  8.  In  the  trial  of  said  cause  In  the  coun- 
ty court  it  shall  be  the  duty  of  tbe  court  to  try 
the  case  in  the  same  manner  that  it  should  have 
been  tried  before  the  municipal  court,  except 
that  upon  demand  of  either  party  a  jury  shall 
be  called  to  try  the  Ibsusb  ^ined  m  said  cause." 

[Ill]  The  constitutional  provisions  secur- 
ing tbe  right  of  trial  by  jury  are  the  follow- 
ing declarations  of  the  Bill  of  Rights: 

"Sec.  19.  The  right  of  trial  by  jury  shall  be 
and  remain  inviolate,  and  a  jury  for  the  trial  of 
civil  and  criminal  cases  in  courts  of  record,  oth- 
er than  county  courts,  shall  consist  of  twelve 
men ;  bat.  In  county  courts  and  courts  not  of 
record,  a  jury  shall  consist  of  six  men. 

"Sec.  In  all  criminal  prosecutions  tbe  ac- 
cused sbnll  have  tbe  right  to  a  speedy  and  pub- 
lic trial  by  an  imnartial  jury  of  the  county  in 
which  the  crime  shall  have  been  committed. 

The  right  of  "trial  by  jury"  secured  by 
the  first  clause  in  sectioD  19  of  the  Bill  of 
Rights  includes  the  elements  of  trial  by  jury 
as  they  were  known  and  understood  by  the 
framers  of  the  Constitution  and  the  people 
when  they  adopted  it.  By  both  provisions 
the  right  of  trial  by  jury  Is  preserved  Id  all 
cases  with  such  modifications  as  are  speci- 
fied, as  it  existed  at  the  time  of  the  adop- 
tion of  the  Constitution.  And  both  secure 
tbe  right  of  one  acused  of  crime  to  demand 
a  trial  by  jury,  without  regard  to  the  name 
or  grade  of  the  offense  charged  against  him. 
Ordinarily  the  right  of  trial  by  jury  will  be 
presumed  in  all  cases  where  It  existed  at  the 
time  of  the  adoption  of  the  Constitution. 


Tbe  framers  ot  onr  Constitution  in  wbitdi 
this  right  Is  so  sedulously  guarded  well  knew 
that  a  trial  by  Jury  afforded  the  best  protec* 
tlon  for  Innocence,  and  tbe  surest  mode  of 
punishing  guilt  yet  discovered  among  men. 
They  knew  very  well  that  no  people  could  be 
free  under  a  gorermneut  which  had  the  pow- 
er to  punLdi  without  restraint.  Hamilton 
expressed  in  tbe  Federalist  the  universal 
sentiment  of  his  time,  when  he  said  that: 

"The  arbitrary  power  of  conviction  and  pun- 
ishment for  pretended  offenses  had  been  tbe 
great  engine  of  despotism  In  all  ages  and  all 
countries." 

The  declarations  of  the  Bill  of  Rights  se- 
curing the  right  of  trial  by  Jury  are  prohibi- 
tions operating  upon  the  legislative  as  well 
as  positive  commands  to  the  Judicial  depart- 
ment, and  the  doctrine  la  elementary  that 
while  the  I^eglslature  may  extend  this  right. 
It  is  beyond  the  power  of  the  Legislature  to 
abridge.  Impair,  or  materially  change  the 
right  in  any  of  its  essential  features.  Arti- 
cle 6  of  the  Amendments  to  the  federal  Con- 
stitution Is  almost  Identical  In  Its  terms  with 
section  20  of  our  Bill  of  Rights. 

The  principles  which  underlie  the  question 
here  presented  have  received  careful  consid- 
eration in  several  cases  before  the  Supreme 
Court  of  the  United  States.  The  following 
cases  define  the  right  as  it  existed  when  our 
Constitution  was  adopted:  Reynolds  v.  Unit- 
ed States.  98  U.  S.  148,  25  L.  Ed.  244;  Cal- 
lan  V.  Wilson,  127  U.  S.  540.  8  Sup.  Ot.  1301, 
32  L.  Ed.  223 ;  American  Pub.  Co.  v.  Fisher, 
166  U.  S.  467,  17  Sup.  Ct  618,  41  L.  Ed.  1079 ; 
Thompson  v.  Utah,  170  U.  S.  348,  18  Sup.  Ct 
620,  42  r,.  Ed.  1061 ;  Capital  Traction  Co.  v. 
Hof,  174  U.  S.  5,  19  Sup.  Ct.  580,  43  L.  Ed.  ■ 
373 ;  Black  v.  Jackson,  177  U.  S.  349,  20  Snp. 
Ct.  648,  44  li.  Ed.  801;  Rassmussen  v.  United 
States,  197  U.  S.  516,  25  Sup.  Ct  514,  49  L. 
Ed.  862. 

In  the  case  of  Collan  v.  Wilson,  suprti,  the 
Supreme  Court  of  the  United  States,  passing 
upon  the  precise  question  raised  here,  held 
that: 

"To  accord  to  the  accused  a  right  to  be  tried 
by  a  Jury,  In  ao  appellate  court,  after  he  has 
been  once  fully  tried,  otherwise  than  by  a  jury, 

ixT  the  court  of  original  jurisdiction,  and  sen- 
tenced to  pay  a  fine  or  be  imprisoned,  •  •  -  • 
does  not  satisfy  the  requirements  ot  the  Consti- 
tution." 

In  that  case  it  appears  that  by  an  informa- 
tion filed  by  the  United  States  in  the  police 
court  in  the  district  of  Columbia,  the  petition- 
er Callan  with  others  was  charged  with  the 
crime  of  conspiracy,  and  having  been  found 
guilty  by  the  court,  he  was  sentenced  to  pay 
a  fine  of  $25,  and  upon  default  in  its  payment 
to  suffer  imprisonment  In  Jail  for  tbe  period 
of  30  days. 

Air.  Justice  Harlan,  delivering  tbe  <vlnlon 
of  the  court  in  part,  said: 

"Tbe  third  article  of  the  Constitution  pro- 
vides that  'the  trial  of  all  crimes,  except  In 
cases  of  impeachment,  shall  be  by  jury  and  such 
trial  shall  be  held  in  the  state  where  the  said 
crime  shall  have  been  committed;  but  when  not 
committed  within  any  state,       trial  shall  be 
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law  have  directed.*  The  Fifth  Amendment  pro- 
rides  that  no  person  shall  'be  deprived  of  life, 
liberty,  or  propertj,  without  due  process  of 
law.'  By  the  Sixth  Amendment  it  is  declared 
that  'in  all  criminal  prosecutions  the  accused 
shall  enjoy  the  riaht  to  a  speedy  and  public 
trial,  by  an  impartial  Jury  of  tbe  state  and  dis- 
trict wherein  the  crime  shall  have  been  commit- 
ted, which  district  shall  have  been  previously 
ascertained  by  law,  and  to  be  informed  of  the 
nature  and  cause  of  the  accusation;  to  be  con- 
fronted with  the  witnesses  against  him ;  to 
have  compulsory  process  for  obtaining  witness- 
es in  his  favor,  and  to  have  the  assistance  of 
counsel  for  bis  defense.'  The  contention  of  tbe 
appellant  is,  that  tbe  offense  with  which  he  is 
chaixed  is  a  'crime'  within  tbe  meaning  of  the 
Alra  article  of  the  ConstitutiMi,  and  that  he  was 
entitled  to  be  tried  by  a  jury ;  that  his  trial  by 
the  police  court,  without  a  jury,  was  not  'due 
process  of  law'  within  tbe  meanmg  of  the  Fifth 
Amendment:  and  that,  in  any  event,  the  pros- 
ecution against  him  was  a  'criminal  prosecu- 
tion,' in  which  he  was  entitled,  by  the  Sixth 
Amendment,  to  a  spi-edy  and  public  trisl  by  an 
impartial  jury.  *  *  *  It  would  be  a  narrow 
construction  of  the  Constitution  to  hold  that  no 
prosecQtion  for  a  misdemeanor  is  a  prosecution 
for  a  'crime*  within  the  meaning  of  the  third 
article,  or  a  'criminal  prosecution*  within  the 
meaning  of  the  Sixth  Amendment.  And  we  do 
not  think  that  the  amendment  was  intended  to 
supplant  that  part  of  the  third  artide  which 
relates  to  trial  by  Jury.  There  is  no  necessary 
conflict  between  them.  Mr.  justice  Story  ssys 
that  the  amendment,  'in  declaring  that  nie  ac- 
cused shall  enjoy  the  richt  to  a  speedy  and  pub- 
lic trial  by  an  impartial  jury  of  the  state  or 
district  wherein  the  crime  shall  have  been  com- 
mitted (which  district  shall  be  previously  as- 
certained by  law),  and  to  be  informed  of  the  na- 
ture and  cause  of  tbe  accusation,  and  to  be  con- 
fronted with  the  witnesses  aprainst  him.  does 
but  follow  out  the  established  course  of  the 
common  law  in  all  trials  for  crimes.*  Story, 
Const,  par.  1791.  And  as  the  guarantee  of  a 
trial  by  jury,  in  the  third  article,  implied  a  trial 
in  the  mode  and  according  to  the  settled  rules 
of  the  common  law,  the  enumeration,  in  the 
Sixth  Amendment,  of  the  rights  of  the  accused 
in  criminal  prosecutions,  is  to  be  taken  as  a 
declaration  of  what  those  rules  were,  and  is  to 
be  referred  to  the  anxiety  of  the  people  of  the 
states  to  have  in  the  supreme  law  of  tbe  land, 
and  so  far  as  the  agencies  of  the  general  gov- 
ernment were  concerned,  a  full  and  distinct  rec- 
ognition of  those  rules,  as  Involving  the  fuuda- 
mental  rights  of  life,  liberty,  and  property. 
This  recognition  was  demanded  and  secured  for 
the  benefit  of  all  the  people  of  the  United  States, 
as  well  those  permanently  or  temporarily  resid- 
ing in  the  IMstrict  of  Columbia,  as  those  reaidtng 
or  being  in  the  several  states.  There  is  notb- 
iog  in  the  history  of  the  Constitntion  or  of  tbe 
original  amendments  to  justify  the  assertion 
that  the  people  of  this  district  may  be  lawfully 
deprived  of  the  benefit  of  any  of  tbe  constitu- 
tional guarantees  of  life,  liberty,  and  propej-ty— 
especially  of  the  privilege  of  trial  by  ^ry  In 
cnminal  eases.** 

In  answering  the  argument  that  the  provl- 
rtons  of  the  act  of  Congress  which  gave  a 
party  convicted  in  the  police  court  a  right  of 
appeal  and  the  right  of  trial  by  jury  In  a 
higher  court,  the  learned  justice  said: 

"These  provisions,  undoubtedly,  secure  the 
right  of  appeal  from  the  police  court  to  the  Su- 

ftreme  Court  of  the  district,  and  a  trial  by  jury 
n  the  latter  court.  But  the  fact  remains  that 
the  accused  may,  under  the  statute,  be  tried  in 
the  court  of  original  jurisdiction,  upon  the  issue 
(tf  guilt  or  innocence;  and  by  its  judgment  un- 
less ha  gives  security  for  his  appearance  in  an- 
other court,  he  may  be  deprived  of  bis  liberty. 


The  poUct  court  is  not,  in  such  eases,  an  ex- 
amining court  merelr.  but  a  trial  oonrt;  In  ttia 
fullest  amae  of  those  words." 

And  after  reriewtng  tbe  autlioritles  npon 

this  subject,  the  learned  Justice  concludes: 

"We  cannot  assent  to  that  interpretation  of 
the  Constitution,  lilxcept  in  that  class  or  grada 
of  offenses  called  pet^  offenses,  which,  accord- 
ing to  the  common  law,  may  be  proceeded  against 
summarily  in  any  tribaaal  legally  constituted 
for  that  purpose,  the  guarantee  of  an  impartial 
jury  to  the  accused  in  a  criminal  prosecution, 
conducted  either  in  the  name,  or  or  under 
the  authority  of  tbe  United  States,  secures  to 
him  the  right  to  enjoy  that  mode  of  trial  from 
the  first  moment,  and  in  whatever  court,  he  is 
put  on  trial  for  the  offense  charged.  In  such 
cases  a  judgment  of  conviction,  not  based  uikol 
a  verdict  of  guilty  by  a  jnry,  is  vtdd.** 

In  the  case  of  Bettge  v.  Territory,  17  OkL 

85,  87  Pac.  897,  by  the  unanimous  dedsloa 

of  the  Supreme  Court  of  Oklahoma  Territory, 

It  was  held  that: 

"Under  the  prorislona  of  the  federal  Consti- 
tution, the  guarantee  of  an  impartial  jary  in 

a  criminal  prosecution,  secures  to  the  accused 
the  right  of  a  Jnry  trial  from  the  first  moment, 
and  in  whatever  court  he  is  pat  on  trial  for  tbe 
same  offense  charged." 

And  see  MIHer  et  al.  r.  State,  8  OkL  Cr. 
457,  106  Pac.  810. 

In  the  case  of  Miller  v.  CcMnmonwealth, 
88  Ya.  618,  14  S.  E.  161,  S42,  979,  15  L.  R  A 
441.  the  Virginia  Supreme  Court  of  A[^)eala 
held: 

"A  jury  trial  in  the  first  instance  la  guaran- 
teed by  a  constitutional  provision  for  trial  by 
jury  and  the  right  to  a  jury  trial  on  appeal  wiU 
not  satisfy  such  constitutional  provision  where 
a  jury  is  not  allowed  on  tbe  original  triaU* 

To  the  same  effect  Is  Taylor  t.  Reynolds. 
92  CaL  573,  28  Pac.  688. 

By  the  provislona  of  the  statute  above 
quoted  tbe  right  of  appeal  la  made  to  de- 
pend upon  the  recognizance.  If  this  Is  not 
entered  Into  by  the  prisoner  with  approved 
sureties,  which  be  may  or  may  not  be  able 
to  procure,  then  the  party  prosecuted  has  no 
appeal  and  is  denied  his  right  to  a  trial  by 
jury. 

It  Is  a  matter  of  common  knowledge  that 
In  many  eases  before  the  police  conrt  the 
prisoner  by  reason  of  his  poverty  la  unable 
to  give  a  good  and  sufficient  bond,  and  to  de- 
ny the  right  of  trial  by  jury  In  the  court 
having  original  jurlsdlcticm  of  the  cause 
would  be  in  many  Instances  an  absolute  de- 
nial of  one  of  the  most  sacred  rights  inher- 
ent in  the  people;  and  In  effect  would  be  a 
denial  of  the  equal  protection  of  the  law. 

It  has  been  well  said  that  under  our  Con- 
stitution "there  Is  none  so  great  or  powerful 
as  to  be  exempt  from  the  just  penalties  of 
the  law,  and  none  so  poor  and  humble  or  ao 
low  as  to  be  unworthy  of  Its  protection," 
and  we  should  not  forget  that  the  worst  aa 
well  as  tbe  best  of  men  Is  entitled  to  the  pro- 
tection of  the  Constitution,  and  that  a  strain- 
ed Interpretation  of  the  law  which  deprives 
a  bad  man  of  his  right  of  personal  liberty  to- 
day may  to-morrow  deprive  a  good  man  of 
bis  equally — and  in  the  eyes  of  some  pe<^»le 
perhaps  more— sacred  rights  to  property. 
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It  wlU  be  obiemd  that  Bection  1  of  the 
act  already  quoted  defines  a  rlolatton  of  an 
ordinance  for  which  a  penalty  ar  punish- 
ment Is  prescribed  as  an  "offoise.**  and  thst 
proceedings  for  such  violations  are  declared 
to  be  criminal  in  tbsSi  nature,  'to  be  gor- 
«med  by,  and  subject  to,  general  lam  relat- 
ing to  criminal  procednre.**  It  follows  fnun 
the  view  we  take  that  In  respect  to  "offens- 
es" nnder  city  ordinances  the  punishment  for 
which  is  OT  may  be  imprisonment)  conrlctlon 
of  the  aficnsed  would  be  In  eontraTentlon  of 
section  7  of  the  Bill  of  Bights,  providing 
that  "no  person  shall  be  deprived  of  life, 
liberty,  or  pn^rty,  without  due  process  of 
law,"  because  under  the  constltuUonal  pro* 
vlstons  a  jury  is  an  essential  part  of  every 
tribunal  for  the  trial  of  criminal  cases. 
Both  proriatons  are  Intended  to  place  the 
right  beyond  tbe  power  of  the  Legislature  to 
abrogate  or  abridge  it,  therefore  it  Is  beyond 
the  power  of  the  Lf^jslature  to  confer  juris- 
diction on  any  tribunal  to  try  criminal  cas- 
efi  without  providing  for  Jury  trials. 

dTbe  ordinance  in  question  defines  the  of- 
fense of  vagran<7  in  the  Identical  language 
«f  the  Penal  Code.  Secti<m  2515,  Bev.  Laws. 
The  maximum  punishment  prescribed  by  the 
^ffdlnance  Is  90  days*  imprisonment,  and  a 
fine  of  $100;  that  prescribed  by  the  statute 
is  30  days'  imprisonment,  and  a  flue  at  $100. 
It  would  be  an  insult  to  titie  commonest  un- 
derstanding to  say  that  by  virtue  of  the  pow- 
ers conferred  on  municipal  courts  the  ac- 
■cnsed  could  be  submitted  to  the  greater  pun- 
ishment for  the  same  act  without  a  trial  by 
jury,  because  tbe  prosecntl<Hi  was  instituted 
ill  the  mooldpal  court 

If  we  needed  evidence  of  the  value  of  the 
right  of  trial  by  Jury,  we  would  Sod  abuo- 
-dance  of  It  In  the  record  before  us.  A  citi- 
cen  is  arrested  without  warrant.  Is  brought 
before  the  municipal  court,  is  summarily 
convicted  on  hearsay  testimony,  and  is  giv- 
■en  the  maximum  sentence,  which  In  effect 
amounts  to  6  months'  penal  servitude.  He 
Is  poor,  and  by  reason  of  his  poverty  he  Is 
imable  to  give  an  appeal  bond ;  on  the  mit- 
timus he  Is  then  by  virtue  of  a  contract  be- 
tween the  city  and  the  county  placed  In  the 
custody  of  tbe  overseer  of  tbe  county  chain 
.gang  to  serve  out  the  sentence  Imposed. 
The  punishment  imposed  In  Its  nature  and 
character  is  the  same  as  that  Imposed  for 
crimes  against  the  state.  It  cannot  be  that 
such  punishment  can  be  Imposed  in  Okla- 
homa by  tbe  ^se  dixit  of  a  police  Judge. 
If  the  sentence  can  be  for  6  months,  it  may 
be  for  12  months  if  the  Legislature  should 
permit  it.  Truly  it  is  said  that  "summary 
Judgment  is  but  Judidal  despotism."  The 
state  and  the  public  have  an  interest  In  the 
preservation  of  the  liberties  of  the  people 
and  will  not  allow  the  citizen  to  be  deprived 
of  his  liberty  without  due  process  of  law. 

Process  which  tries  a  man  without  for- 


mality for  swne  petty  municipal  offense  and 
punishes  him  lb  the  same  manner  as,  and 
along  with,  criminals  violating  the  laws  of 
the  state,  with  no  right  to  a  Jury  trial,  is 
not  due  process  of  law.  The  condnslon  nec- 
essarily follows  that  the  constitutional  pro- 
visions guaranteeing  to  the  accused  the  right 
of  trial  by  Jury  secures  the  right  of  such  a 
trial  In  the  court  having  original  Jurisdic- 
tlcHi.  In  80  far  as  the  opinl<Kis  In  the  case 
of  In  re  fflmmmia,  4  OkL  Or.  667,  112  Pac. 
9B1,  5  Okl.  Cr.  399,  115  Pac.  880,  aAd  Meloy 
V.  Caty  of  Woodward,  7  OkL  Or.  16, 120  Pac. 
1119,  confilct  with  this  oplnltni,  they  are 
overruled. 

[3]  Tbe  ri^t  of  a  trial  by  Juiy  is  cmly  one 
among  the  several  r^ts  enumerated  in  the 
Bill  of  Bights.  They  are  all  necessary  to  a 
complete  enjoyment  of  that  personal  liberty 
which  is  our  birthright,  and  whltdi  It  is  tl^ 
dut7>  not  only  of  the  courts,  but  of  every 
citizen  to  Jealously  guard.  They  are  all  de- 
signed to  saf^uard  the  accused  in  all  crim- 
inal prosecutions,  so  that  no  person. may  "be 
deprived  ot  bis  liberty  except  by  the  law  of 
the  land,  or  the  Judgment  of  his  peers." 

For  the  reasons  stated  we  are  of  the  opin- 
ion that  the  right  to  a  trial  by  Jury  cannot 
be  evaded  by  the  nature  of  the  powers  vest- 
ed In  the  munldpal  corporation,  or  the  na- 
ture of  the  Jurisdiction  conferred  upon  mu- 
nicipal courts.  It  follows  that  the  proceed- 
ings had  upon  tbe  trial  and  conviction  of 
the  petitioner  were  illegal  and  void,  and  said 
court  was  without  Jurlsdictlwi  to  render  the 
Judgment  and  sentence. 

The  petitioner  must  tlierefore  be  discharg- 
ed from  custody. 

AKUSTRONO  and  BBBTT,  JJ^  concurred. 


Ex  parte  BUBLBSON.   (Na  A-2788.) 

(Crimlnsl  Court  of  Appeals  of  Oklahoma.  Jan. 

6.  1917.) 

{SyltabuB  ly  Editorial  Staff.) 

TTamas  OOIPUS  «=9»29— TaxAL— SBnTBHOS— 

.  Vauditt. 

Where  accased  on  a  diarge  of  vagrancy  was 
sentenced  by  a  municipal  judge  to  fine  and  im- 
prisonment, tboush  uo  evidence  was  iDtroduced 
in  support  of  tb«  charge,  and  before  tbe  time 
for  appeal  bad  elapsed  was  taken  to  a  road 
gang  and  compelled  to  work  on  tbe  public  bich- 
way,  be  is  unlawfully  imprisoned  and  entitwd 
to  discharBe. 

pjd.  Note.— For  other  cases,  see  Habeas  Cor 
pus.  Cent  Dig.  S  24 ;  Dec.  Dig.  «=329.] 

Petition  by  Bert  Barleson  for  a  writ  ot 
hatteas  corpus  to  secure  his  release  from  Im- 
prisonment by  the  Chief  of  Police  of  Okla- 
homa City  and  the  Sheriff  of  Oklahoma  Coun- 
ty.  Writ  Issued,  and  petitioner  discharged. 


dIssFor  oUmt  eases  Me  same  topic  and  KBT-NUH BBR  la  all  K«r-Num1>ered  DlgesU  and  Indezea 
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J.  T.  Michael,  of  Oklabrana  City,  for  pe- 
titioner. B.  D.  Shear,  A.  T.  Boys,  and  Frank 
Watson,  all  of  Oklahoma  City,  tor  respondent 

PER  CURIAM.  This  Is  a  habeas  corpus 
proceeding  instituted  in  this  court  by  Bert 
Burleson,  who  alleges  tbat  he  Is  restrained 
of  his  liberty  by  the  chief  of  police  of  Oklfi- 
homa  City  and  the  sheriff  of  Oklahoma 
county,  under  the  following  state  of  facts: 
That  on  the  10th  day  of  Suly,  1916,  he  was 
arrosted  on  a  charge  of  vagrancy  and  brought 
before  the  municipal  judge  of  said  city  and 
a  pretended  triitl  was  had,  wherein  no  evl* 
dence  was  Introduced  tending  to  prove  that 
said  petitioner  was  guilty  as  charged,  and  he 
"was  Illegally  sentenced  to  pay  a  fine  of  $99 
and  $1  costs  and  serve  90  days  In  the  city 
Jail ;  tliat  thereafter  on  the  13th  day  of  July, 
1916,  aad  before  the  time  liad  elapsed  within 
which  said  petitioner  could  take  an  appeal 
he  was  transferred  to  the  county  Jail  and 
immediately  taken  to  a  road  gaug  and  placed 
in  chains  and  compelled  to  work  upon  the 
public  highways  in  Oklahoma  county." 

In  response  to  the  writ  Issued  the  officers 
to  whom  It  was  directed  produced  the  peti- 
tioner In  court  on  July  16th,  and  the  same 
time  filed  their  answer  and  return.  Upon 
the  hearing,  the  opinion  of  the  court  was  de- 
livered  by  the  presiding  judge,  holding  that 
petitioner  is  unlawfully  restrained  of  his 
Iit)erty  as  averred,  and  It  waa  ordered  tbat 
he  be  discharged. 

The  facts  and  issues  In  the  case  are  sub- 
stantially the  same  as  in  the  case  of  In  re 
Tom  J.  Johnson,  161  Paa  1097,  opinion  Qled 
December  30,  1916.  For  the  reasons  given 
In  the  opinion  In  that  case  It  was  held  that 
the  petitioner  waa  entitled  to  his  dlacbarge. 


(18  Okl.  Cr.  81) 

Bz  parte  EINO.    (No.  A-2892.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Jan. 

10,  1917.) 

Application  by  Joe  King  for  writ  of  habeas 
corpus.  Writ  allowed,  and  petitioner  discharged. 

C.  H.  Ruth,  of  Oklahoma  City,  for  petitioner. 
B.  D.  Shear,  Municipal  Counselor,  and  Prank 
Wabwn,  both  of  Oklahoma  City,  for  respondent, 

PER  CURIAM.  This  is  an  application  for 
writ  of  Iiat>eaB  corpus  by  Joe  King  who  alleges 
that  he  is  illegally  restrained  of  his  Uberty  by 
the  oflicers  of  the  city  of  Oklahoma  City  and  is 
now  compelled  to  work  on  the  highways  near 
the  city  of  Lutlier  in  Oklahoma  consty  under 
some  contract  arraignment  existing  between  the 
officers  of  Oklahoma  City  and  the  officers  of 
Oklahoma  county,  by  virtue  of  a  commitment 
issued  on  a  judgment  and  sentence  of  the  mu- 
nicipal court  of  Oklahoma  City,  wherein  he  was 
sentenced  to  pay  a  fine  of  $25  and  costs  and 
serve  a  sentence  of  ten  days  In  the  dt;  jail. 
On  the  18th  day  of  December,  1916,  the  writ 
issued,  returnable  the  next  day,  at  which  time 
on  the  hearing  of  the  case  before  the  court  and 
upon  the  anthoritjr  of  In  re  Johnson.  12  Okl.  Cr. 
— ,  161  Pac.  1097,  the  writ  was  allowed,  and  the 
petitioner  was  discharged  from  custody. 


BEPORTEB  (OU. 

OS  Okl.  Cr.  91) 
Ex  parte  SPENCER.   (No.  A-2822.) 

(Orindnal  Oonrt  of  Appeals  of  Oklahoma. 

Jan.  U,  1917.) 

(SvUabuM  &v  Editorial  Staff.) 
Ha-beas  CoBPtJS  <8=>29— Umlawfox.  Ihpbis- 

ONMBRT. 

Where  petitioner  was  arrested  and  sentenc- 
ed to  imprisonment  by  the  judge  of  a  munici- 
pal court  without  jury  trial  and  notwithstand- 
ing  a  total  lack  of  evidence,  and  was  denied 
admission  to  bail,  though  offering  suffidant 
sureties,  petitioner  was  entitled  to  discharge 
from  imprisonment,  being  unlawfully  restrained 
of  bis  liberty. 

[Ed.  Note.— For  other  eases,  see  Habeas 
Corpus,  Cent  Dig.  |  24;  Dec.  Dig.  ^29.] 

In  the  matter  of  the  application  of  Charles 
Spencer  for  a  writ  of  habeas  corpus.  Writ 
Issued,  and  applicant  discharged. 

J.  T.  Michael,  of  Oklahoma  City,  for  peti- 
tioner. B.  D.  Shear  and  A.  T.  Boys,  munici- 
pal counselors,  and  Frank  Watson,  all  of 
Oklahoma  City,  for  respondoit. 


PER  CURIAM.  The  petition  In  this  case 
omitting  title,  verification,  and  exhibits  there- 
to attached  is  as  follows: 

"Your  petitioner,  Charles  Spencer,  respect- 
fully shows  to  this  court: 

"First.  Tbat  he  ib  illcKally  restrained  of  bis 
liberty  by  the  chief  of  police.  W.  B.  Nichols, 
of  the  city  of  Oklahoma  -Gi^.  and  unlawfully 
confined  in  the  city  Jail  of  laid  Oklahoma  dtj, 
Okl. 

"Second.  Tour  petitioner  further  represents 
that  he  was  arrested  without  a  complaint  hav- 
ing been  first  procured  as  is  provided  by  law. 
and  tbat  after  said  arrest  a  purported  complaint 
was  signed,  but  never  awom  to;  therefore 
your  petitioner  has  been  arrested  without  dae 
process  of  law,  confined  by  order  of  the  court 

"Third.  Tbat  upon  a  pretended  hearing  of 
said  cause  on  the  7tb  day  of  August.  1016.  be- 
fore the  municipal  court  of  said  Oklahoma  City 
upon  the  charse  of  transporting,  there  was  no 
evidence  introduced  tending  in  any  manner  to 
show  that  said  defendant  was  guiltr  of  any  of 
the  acts  constitutioft  the  charge  of  trjinsport- 
ing;  that  at  the  time  of  the  heariog  of  said 
charge  of  transporting  against  the  said  defend- 
ant, five  other  persons  charged  with  other  vari- 
ous crimes  were  tried  and  convicted  upon  the 

evidence  of  John  Ueep  and  Sanders,  two 

plain  clothes  officers  of  the  dty  of  Oklahoma 
City.  That  there  was  no  evidence  whatever 
from  any  witness,  direct  or  indirect,  tending  to 
show  tbat  the  said  petitioner  had  committed 
any  crime  against  the  ordinances  of  said  Okla- 
homa City  or  the  laws  of  the  state  of  Okla- 
homa, but  notwithstanding  the  total  tack  of 
evidence  presented,  at  said  hearing  at  the  mu- 
nicipal court,  M.  L.  Spittler,  without  any  re- 
gard for  the  constitutional  rights  of  said  peti- 
tioner, assessed  the  fine  ol  $50  and  costs,  and 
sentenced  said  petitioner  to  serve  30  days  In 
the  city  jail.  That  a  copy  of  the  complaint 
heretofore  referred  to  is  hereto  attached,  and 
marked  'Petitioner's  Exhibit  A.* 

"Fourth.  That  upon  the  bearing  as  afore- 
said, the  petitioner  served  notice  upon  the  dty 
thst  an  appeal  had  been  taken  to  the  coun^ 
court  of  said  county.    That  thereafter,  to  wit. 
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on  the  same  day,  tfae  said  petitiooer  was  un- 
lawfully remanded  to  the  city  jail,  and  was  and 
ia  now  confined  within  said  jail;  that  on  the 
■aid  7tb  day  of  August,  1916,  a  Kood  and  suffi- 
cient appeal  bond  in  the  sum  of  $1,400  was 
presented  to  the  said  M.  L.  Spittler.  with  nood 
■and  sufficient  sureties  thereon,  and  said  bond 
was  refused  by  the  said  M.  L.  Spittler  for  the 
reason  that  the  bondsmen  thereon  had  sijtned 
a  number  of  other  appeal  bonds  for  persous 
•eekins  appeal  from  his  court.  That  thereaft- 
er, on  the  Uth  day  of  Aufcust.  1916,  the  petition- 
er presented  another  appeal  bond  with  good  aod 
sufficient  sureties  thereon  in  the  sum  of  $11,000 
and  listed  thereon  real  estate  and  farm  land  in 
Oklahoma  county  is  every  manner  exempt  and 
loT  all  reasons  sood  and  aoffident  anrebr.  That 
the  said  municipal  judge  refused  said  bond, 
stating:  These  bondsmen  are  not  good  in  any 
court.  I  don't  care  if  they  are  worth  $100,000. 
You  may  be  able  to  make  me  accept  their  bond 
ADd  I  may  be  wrong,  but  1  will  not  accept  them 
until  I  am  made* — showing  the  said  M.  L.  Spit- 
tler Is  holding  said  petitioDer  in  said  court 
in  said  confinement  without  admission  to  bail 
«nd  for  the  malidoua  purpose  of  punishing  said 
petitioner  merely  to  suit  his  own  capricious 
will.  That  the  bonds  heretofore  referred  to 
are  hereto  attached,  and  marked  Plaintiff's  Ex- 
hibits 'B'  and  'C 

"Fifth.  Petitioner  further  alleges  snd  says 
^at  the  ordinance  under  which  said  petitioner 
is  confined  is  void  and  unsonstitutioQal  for  the 
TeasoQ  that  the  same  is  in  contradiction  to  the 
•tatutory  laws  of  the  state  of  Oklahoma. 

"Sixth.  Petitioner  further  alleges  and  says 
that  he  Is  innocent  of  any  crime  whatsoeTer 
against  the  laws  of  the  cit7  of  Oklahoma  City 
and  the  state  of  Oklshoma,  and  asks  that  he  be 
discharged  upon  this  hearing. 

"Sevecth.  It  is  further  alleged  by  the  said 
petitioner  that  on  the  11th  day  of  August,  1916, 
at  5  o'clock  p.  m.,  he  presented  his  petition  for 
writ  of  habeas  corpus  to  Hon.  Geo.  W.  Clark 
of  the  district  court  of  Oklahoma  county,  Okl., 
a  copy  of  which  petition  is  hereto  attached  and 
-made  a  part  of  this  petition;  ^  that  upon  said 
presentment  a  writ  commaading  said  W.  B. 
nichols  to  appear  in  said  court  on  the  12th  day 
of  August,  1916,  at  11  o'clock  was  served ;  that 
the  sheriff  of  SEiid  county,  M.  C.  Binion,  by  M. 
ij.  Sanders,  deputy,  made  a  return  of  the  writ; 
that  the -said  writ  was  served  upon  the  said  W. 
B.  Nichols  by  copy  and  not  by  original,  and  that 
because  of  said  fact  said  George  W.  Clark  re- 
fused to  further  hear  said  plaintiff's  petition, 
and  refused  to  issue  a  new  writ  against  the 
■aid  W.  B.  Nicbds.  stating  that  he  did  not  have 
■time  to  take  tfae  matter  up;  that  there  Is  no 
other  district  judge  in  the  said  county  of 
Oklahoma  county  at  this  time  to  whom  to  make 
application  for  said  writ  to  be  made.  For  a 
farther  reason  petitioner  states  that  the  time 
for  appeal  Is  rapidly  passing,  and  that  his  rights 
-are  being  prejudiced  through  no  fault  of  bis." 

Au^st  12. 1916,  the  petitton  was  presented 
-to  the  court,  asd  the  writ  issued.  In  response 
-thereto  the  officer  to  whom  It  was  directed 
prodnced  the  petitioner  In  court,  and  at  the 
same  time  filed  answer  and  return  thereto. 
Upon  consideration  of  the  case  and  for  the 
reasons  stated  in  the  opinion  in  the  case  of 
In  re  Johnson,  infra,  we  are  of  the  opinion 
that  the  munlelpaL  court  was  without  jurls- 
-dlctlOD  to  render  the  judgment  and  sentence. 

It  follows  that  the  petitioner  Is  unlawfully 
restrained  of  his  liberty,  and  is  entitled  to  a 
-diadiftfSe  from  the  Imprtsonment  of  which  he 
■complains.  He  la  therefore  by  the  Judgment 
.of  this  court  discharged  therefrom. 


(22  N.  U.  S2S) 

STATE  ez  reL  OUNNINOHAM  et  aL  T.  RO- 
MERO, County  Treasurer.   (No.  1913.) 

(Supreme  Court  of  New  Mexico.     Sept  22, 
1916.  On  Motion  for  Rehearing,  Dec 
80.  1816.) 

(Byliahut  hy  the  Court.) 

1.  Tax&tion  «=9709(1)— Tax  Sale— Bkdbup- 

TION. 

Chapter  78,'  Laws  1915,  construed,  and  held, 
that  the  owner  of  property  may  redeem  the 
same  from  a  tax  sale  within  three  years  from 
the  date  of  ihe  certificate  by  paying  the  amount 
paid  at  such  sale,  with  interest  at  the  rate  of 
1  per  cent,  per  month,  together  with  any  taxes 
which  may  have  been  paid  upon  the  propert? 
by  the  purchaser  of  the  tax  eertifi<»te,  with  in- 
terest  at  the  same  rate. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  S8  1430-1433;  Dec.  Dig.  «s>709(l}.] 

On  MotiMi  for  Behearlng, 

2.  Taxation  4=:>S14— Tax  Sazje  —  Redehp- 

TION. 

The  provision  of  section  1,  chapter  78, 
Laws  1915,  which  reads  as  follows,  "Such  sale 
of  said  certificates  or  duplicate  certificates,  or 
such  redemption  by  the  owner,  shall  release  said 
property  from  the  lien  of  all  delinquent  taxes, 
penalties,  interest  and  costs  standing  against 
the  same  at  the  date  of  such  sale  or  rraemp- 
tion,"  operates  to  release  the  property  from  the 
lien  of  all  such  taxes,  penalties,  iotereirt:,  and 
costs  upon  the  sale  of  the  certificate. 

[Ed.  Note^For  other  caws,  see  Taxation, 
Cent  Dig.  ||  906-061;  DeeTDig.  «s>S14.3 

Appeal  from  District  Gout,  San  Miguel 

County ;  Leahy,  Judge. 

Action  by  the  State,  on  the  relation  of  J. 
M.  Cunningham  and  another,  administrators 
of  the  estate  of  F.  H.  Pierce,  for  mandamus 
to  Engenio  Romero,  treasurer  and  ex  officio 
collector  of  taxes  of  San  Miguel  County. 
From  a  judgment  for  relators,  defendant  ap- 
peals. Affirmed. 

This  Is  an  action  for  mandamus  against 
the  county  treasurer  of  San  Miguel  county  to 
compel  him  to  receive  a  certain  sum  of  mon- 
ey tendered  and  claimed  by  relators  to  be 
sufficient  to  redeem  certain  lands  from  a  tax 
sale  previously  made  for  delinquent  taxes, 
and  to  issue  a  certificate  of  redemption  there- 
for. 

The  petition  shows  that  the  properties  In- 
volved were  sold  October  8,  1913,  pursuant 
to  law,  to  the  county  of  San  Miguel  for  de- 
linquent taxes  for  the  years  1912  and  1913, 
penalties,  Interest,  and  costs  aggregating  to 
the  sum  of  $654.13.  The  petition  further 
shows  that  on  July  7,  1915,  at  a  regular  ses- 
sion of  the  board  of  county  commissioners  of 
said  county  of  San  Miguel,  and  pursuant  to 
the  provisions  of  chapter  78,  Laws  1915,  the 
board  adopted  a  resolution  authorizing  the 
county  treasurer  to  sell  all  tracts,  tots,  and 
parcels  of  land — 

"which  have  been  bid  in  by  the  county  •  •  • 
for  two  or  more  years  to  the  highest  bidder 
for  cash,  the  minimum  amount  to  be  accepted 
in  cash  by  the  said  treasurer  to  be  the  actual 

amount  of  taxes  due  for  all  years  for  which 
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taxe«  appear  upon  the  tax  rolls  to  be  delin- 
gueot;  including  tbe  year  1918,  leas  aU  coeta, 

peniUtleB  and  interest" 

The  petition  further  recites  that  on  Sep- 
tember 20,  1915,  two  certiQcates  of  tax  sale, 
being  the  ones  here  tnTolved,  were  recorded 
in  the  office  of  the  county  clerk  of  San  Miguel 
county,  and  on  September  22,  1915,  the  re- 
spondent, the  county  treasurer  of  San  Miguel 
county,  assigned  and  conveyed  to  the  Glen 
Investment  Company  tbe  said  certificates  of 
tax  sale  In  consideration  of  the  payment  by 
said  company  of  the  sum  of  (585.06  therefor, 
which  sum  was  the  minimum  amount  under 
the  conditions  of  tbe  resolution  of  tbe  board 
of  county  commlaatoners  heretofore  refer* 
red  to. 

It  further  appears  from  the  petition  that 
the  said  Glen  Investment  Company,  on  Octo- 
ber 1.  1915,  paid  the  sum  of  $144.03  deUn- 
qnent  taxes  for  the  year  1911,  on  tbe  proper- 
ty described  In  tbe  said  certificates.  On  Jan- 
uary 10,  1916,  the  relators,  on  behalf  of  the 
estate  of  F.  B.  Pierce,  deceased,  and  for  and 
on  behalf  of  the  heirs  of  said  P.  H.  Pierce, 
deceased,  tendered  to  Etigenlo  Romero  tbe 
sum  of  1148.83,  for  taxes  for  tbe  year  1911. 
on  said  property,  Including  interett  thereon, 
and  the  sum  of  $267.97,  for  the  use  of  Glen 
Investment  Company  or  its  assigns,  to  re- 
deem the  property  described  In  said  certifi- 
cates from  the  sale  for  tbe  year  1012,  being 
the  amount  of  the  purchase  money  which 
was  paid  for  the  tax  sole  certlflcate  No.  608, 
which  was  one  of  the  certificates  acquired  by 
said  Glen  Investment  Company  by  purchase 
firom  the  county  treasurer  on  September  22, 
1915;  tbe  amount  thus  tendered  being  tbe 
amount  paid  by  the  porchaser,  tbe  Glen  In- 
vestment Company,  with  Interest  at  1  per 
cent  per  month  from  the  date  of  purchase  to 
the  date  of  the  tender.  And  at  the  ume 
tinie  and  place  the  relatora  also  tendered  on 
behalf  of  tbe  estate  and  heirs  of  F.  H.  Pierce, 
deceased,  the  sum  of  f338.1Ki,  for  tbe  use  of 
the  Glen  Inv^tment  Company,  to  redeem  the 
property  from  the  sale  for  the  year  1913; 
the  amount  of  this  tender  being  tbe  amount 
for  which  the  second  certlflcate  was  sold  by 
the  county  treasurer  on  September  22,  1915, 
with  Interest  thereon  at  the  rate  of  1  per 
cent  per  month  from  the  date  of  sale  to  the 
date  of  tbe  tender. 

By  the  petition  it  further  appears  that  the 
respective  tenders  referred  to  were  refused 
by  the  county  treasurer,  who  also  refused  to 
give  to  relators  a  certificate  of  redemption 
from  the  tax  sales,  wherefore  relators  tender- 
ed into  the  court  the  sum  of  $755.55  for  a 
certificate  of  redemption  frmn  the  sales  In 
question,  and  for  the  [layment  of  the  taxes 
for  the  year  1911. 

A  demurrer  to  the  petition  for  the  writ 
was  Interposed  upon  the  ground  that  the  pe- 
tition did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  in  that  It  showed 
upon  its  face  that  no  proper  and  legal  ten- 
der was  made  to  the  respondent  the  cotmty 


treasurer,  which  donuner  was  oremiled; 
and,  the  respondmt  declining  to  plead  fur- 
ther, it  was  ordered  and  adjudged  that  the 
alternative  writ  be  made  mandatory,  fnxa 
which  Judgment  of  the  trial  ooort  this  ap- 
peal is  prayed. 

Chas.  W.  G.  Ward  and  C.  A.  Hunker,  both 
of  Las  Vegas,  and  Thomas  H.  Gibson  and 
Edwin  Park,  both  of  Denver,  Colo.,  for  ai^- 
lent  Charles  A.  Spiess  and  Herbert  W. 
Clark,  both  of  East  fas  Vegasi  for  apipelleea, 

HANNA,  J.  (after  stating  the  facts  as 
above).  Tbe  only  question  for  our  determina- 
tion la  whether  an  owner  of  real  estate 
which  has  been  sold  to  the  countr  for  delin- 
quent taxes'  for  two  or  more  years  prior  to 
April  1,  1915,  may  rede«n  tbe  same  by  the 
payment  of  the  amount  for  which  the  certifi- 
cate of  sale  has  been  sold  and  assigned  by 
the  county  to  a  third  party,  or  whether  such 
owner  must  pay  the  original  amount  for 
which  the  property  was  sold  to  the  county. 

[1]  It  is  the  contentiOQ  of  appellant  that  the 
Glen  Investment  Company,  the  purchaser  of 
tbe  tax  certlflcate  In  question,  is  entitled  to 
receive  not  only  the  amount  paid  for  the 
certificates,  but  also  the  penalties.  Interest 
and  costs  which  had  accrued  thereon,  al- 
though such  penalties,  interest,  and  costs  had 
not,  in  fact,  been  paid  to  the  county  by  tbe 
purchaser  of  the  certificates.  Tbe  question 
ts  purely  one  of  construction  of  our  statutes, 
and  there  la  no  controversy  over  the  fact  that 
the  sale  of  the  property  described  in  tbe  cer- 
tificates for  delinquent  taxes  was  made  pur- 
suant to  the  provlsiona  of  section  6498  of  the 
Codification  of  1915,  which  section  provides: 

"Each  parcel  of  real  estate  offered  for  sale 
shall  be  struck  off  to  tbe  highest  bidder  for 
cash,  but  if  such  real  estate  cannot  be  sold  for 
tbe  full  amount  of  tbe  taxes,  penalty  and  inter- 
est due  tbereon  or  if  there  should  be  no  bidder 
for  tbe  same,  the  whole  amount  of  tbe  property 
on  which  tbe  taxes  have  been  levied  sb^I  Iw 
struck  off  to  tbe  county  for  such  total  amount 
and  tbe  collector  shall  make  an  entry  on  tbe 
assessment  book  of  the  fact,  opposite  to  tbe 
name  of  the  person  assessed,  and  aball  be  cred- 
ited with  the  amount  of  tax  thereon  in  Itis  usual 
settlement  In  no  case  shall  such  interest  be 
released,  abated,  rebated  or  reduced,  but  it 
shall  have  all  the  force  and  effect  of  the  orig- 
inal tax  and  become  part  thereof,  and  any 
failure  on  the  part  of  the  county  treasurer  to 
add  Bucb  interest  to  the  tax  at  the  time  of 
collection  tlhereof  shall  subject  him  to  a  penalty 
of  double  the  amount  thereof  for  wUch  he 
and  his  bondsmeu  shall  be  liable,  to  be  recover- 
ed by  suit  brought  in  tbe  name  of  tbe  state. 
One  half  of  the  interest  or  penalty  collected  up- 
on taxes  shall  be  paid  to  tbe  state  treasurer 
for  tbe  credit  of  the  state  intereat  fund,  and 
the  other  balf  eball  be  credited  to  the  county 
interest  fund:  Provided,  tbe  county  sliall  not 
by  the  sale  aforesaid  acquire  title  to  such  real 
estate,  but  shall  sell  and  assign  tbe  duplicate 
tax  certificate,  as  provided  in  section  5000." 

By  section  5500  It  ts  provided  that: 

"When  any  property  shall  be  struck  off  to 
tbe  county  as  provided  in  section  5498,  it  shall 
be  tbe  duty  of  the  county  treasurer  to  sell  and 
a&sign  the  duplicate  certificate  of  such  sale  to 
any  person  who  will  at  any  time  pay  the  fall 
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(ace  Tala«  thereof  with  accrued  interest,  and  if 
the  same  cannot  be  sold  at  private  sale  before  the 
cegnl&r  sale  of  property  for  delinquent  taxes 
in  the  next  aucceediag  year,  such  certificate 
ibaU  be  Bold  at  public  auction  at  the  time  of 
roch  delinquent  tax  sale  to  the  highest  bidder 
for  cash  by  the  county  treasurer  then  in  office, 
but  in  no  case  shall  such  certificate  of  sale  be 
sold  for  less  than  the  full  amount  of  the  taxes 
and  interest  due  after  notice  stating  the  time 
and  place  of  sale,  a  brief  description  of  the 
property,  the  amount  due  and  tlie  name  of  the 
person  against  whom  the  tax  waa  assessed,  or 
that  it  was  assessed  against  unknown  owners, 
if  such  be  the  case,  shall  have  been  published 
for  four  consecutive  weeks,  as  provided  in  sec- 
tion 5495. 

"It  shall  be  the  doty  of  the  treasurer,  imme- 
diately after  the  sale  of  any  such  duplicate  tax 
sale  certificate,  if  the  post  office  address  of  the 
owner  or  agent  of  the  owner  is  known,  to  mail 
a  notice  to  such  owner  or  agent  informing  him 
of  the  sale  of  such  duplicate  certificate  of  taxes 
npon  his  proper^*  and  giving  the  name  of  the 
purchaser  and  the  amount  paid  therefor,  and 
the  surplus,  if  any,  over  ana  above  the  taxes, 
penalty  and  accrued  interest,  and  that  unless 
he  shall  redeem  the  same  within  three  years 
from  the  date  of  recording  of  said  dupUcate 
certificate,  which,  with  the  assignmmt  thereof 
by  the  treasurer,  must  be  recorded  in  the  office 
of  the  county  clerk,  a  deed  therefor  will  be 
executed  and  delivered  to  the  purchaser,  or  his 
aasigns.  The  owner  of  any  such  real  estate 
may,  at  an^  time  prior  ta  the  sate  of  such  du- 
plicate certificate,  redeem  the  same  by  paying 
to  the  treasurer  the  amount  of  such  taxes,  pen- 
alty, interest  and  costs." 

It  is  to  be  noted  from  tbe  foregoing  section 
ttiat  It  was  made  the  duty  of  the  treasurer 
after  tbe  sale  of  any  such  duplicate  tax  cer- 
tificates to  mall  a  notice  to  the  owner  or 
agent  of  the  property,  Informing  bim  of  the 
sale  of  such  certificate,  end  giving  bim  the 
name  of  the  purchaser  and  tbe  amount  paid 
therefor,  and  advising  bim  that  unless  he 
shall  redeem  wltbln  three  years  from  the 
date  of  recording  of  said  duplicate  certificate, 
a  deed  will  be  executed  and  delivered  to  the 
purchaser  or  his  assigns. 

By  section  5502.  Code  1915,  subsequently 
replied,  It  was  further  provided  that  the 
treasurer  should  i^ve  tbe  purchaser  a  certifi- 
cate of  sale  containing  a  description  of  the 
property  sold,  stating  the  name  of  person  or 
persons  to  whom  tbe  same  was  assessed,  and 
the  amount  paid  therefor,  and  that  tbe  prop- 
erty was  soM  for  tates  subject  to  the  right 
of  tbe  owner  to  redeem  the  property  within 
three  years  by  paying  tbe  amount  paid  at 
such  sale,  with  Interest  thereon  at  the  rate 
of  1  per  cent,  per  month. 

This  latter  section  of  the  Codification  of 
1915  waa  amended  by  chapter  78  of  tbe  Laws 
of  1915;  tbe  amending  act  being  an  entire 
substitution  for  said  section  5502,  and  reads 
as  follows: 

"Upon  iwyment  of  the  amount  for  which  any 
real  estate  Is  sold,  the  collector  shall  give  to 
the  purchaser  a  certificate  of  sale,  containing 
a  description  of  the  property  sold,  stating  the 
name  of  the  person  or  persons  to  whom  the 
same  was  assessed  or  that  it  waa  assessed  to 
unknown  owners,  as  the  case  may  bei  the 
amount  paid  therefor,  and  that  it  was  sold  for 
taxes,  with  tbe  date  of  sale,  and  that  the  sale 
is  subject  to  the  right  of  tbe  owner  to  redeem 
IftlP^TO 


the  property  within  three  years  by  paying  the 
amount  paid  at  such  sale  with  interest  thereon 
at  the  rate  of  one  per  cent  per  month,  which 
certificate  must  be  recorded  in  the  office  of  the 
county  clerk  in  a  book  kept  for  tbe  purpose  of 
recording  auch  certificates.  Such  former  own- 
er may  at  any  time,  within  three  years  from 
the  date  of  such  certificate,  provided  for  in 
section  36  hereof,  redeem  the  property  by  pay- 
ing to  the  county  treasurer  for  the  use  of  the 
purchaser,  or  his  assigns,  the  amount  of  the 
purchase  money  with  interest  thereon  at  the' 
rate  of  one  per  cent  per  month,  together  with 
any  taxes  which  may  have  been  paid  upon  the 
property  by  the  purchaser  or  bia  assigns,  with 
interest  at  the  same  rate,  and  such  former  own- 
er may  retain  poasession  of  the  property  until 
the  time  of  redemption  has  explreid.  In  all 
cases  where  any  property  shall  have  been  bid  in 
by  any  county  subsequent  to  March  16ui,  1905. 
and  prior  to  March  ISth,  1913,  in  accordance 
with  chapter  22  of  the  Laws  of  1890,  and  the 
duplicate  certificate  of  such  sale  shall  not  have 
been  sold  by  the  county  treasurer  in  conformity 
with  the  provisions  of  chapter  134  of  the  Laws 
of  1905,  or  some  amendment  thereof,  the  per- 
son or  persons,  their  beira,  executors  or  as- 
signs, who  owned  said  property  at  the  time  the 
same  was  bid  in  by  such  county  are  hereby  de- 
clared to  have  the  right  of  paying  the  amount 
of  taxes  for  which  aaid  county  bid  in  said  prop- 
erty unto  the  county  treasurer  of  said  county 
at  any  time  prior  to  January  Ist,  1916,  and  it 
shall  be  the  duty  of  said  county  treasurer  upon 
receipt  of  the  amount  of  such  taxes  to  Issue 
unto  such  person  or  persons,  their  heira,  ex- 
ecutors or  assigns,  as  the  case  may  be,  a  certifi- 
cate of  redemption  of  said  property,  which 
certificate  shall  Iw  conclusive  proof  of  such  re- 
demption  In  any  case  hereafter  commenced. 
Real  estate  sold  for  taxes,  whether  struck  off 
to  the  county  or  to  others,  shall  continue  to  be 
assessed  in  the  name  of  the  original  owner, 
or  to  unknown  owners,  as  the  case  may  be, 
until  the  redemption  period  shall  liave  expired, 
and  taxes  thereon  for  the  time  during  whidi 
said  certificate  or  duplicate  certificate  shall  be 
held  by  the  county  or  a  purchaser  shall  be  a 
lien  upon  said  property  until  paid.  Any  final 
judgment  for  the  sale  of  real  estate  for  de- 
linquent taxes,  rendered  according  to  law,  shall 
estop  all  parties  from  raising  any  objection 
thereto  which  existed  at  or  before  tbe  rendi- 
tion of  such  judgment  and  could  have  been  pre- 
sented as  a  defense  in  such  action  in  the  court 
wherein  the  same  was  rendered,  and  as  to  all 
aucb  queationa  the  judgment  shall  be  concluaive 
evidence  of  its  regularity  and  validity  In  all 
subsequent  proceedings,  whether  collateral  or 
direct,  and  no  bill  of  review  or  other  action  at- 
tacking the  said  judgment  eball  be  entertained 
by  any  court  except  in  cases  where  the  taxes 
had  been  paid  or  tbe  real  estate  waa  not  liable 
for  tax  or  asseaament. 

"Whenever  any  lot  parcel  or  tract  of  lend,  or 
any  interest  therein,  or  any  improvement  there- 
on, siiall  have  been  bid  in  prior  to  April  firat, 
1915,  by  or  for  any  county  at  tax  sales  made 
pursuant  to  law  (or  two  or  more  years,  and  tbe 
treasurer  of  such  county  has  been  unable  to 
sell  the  certificates  or  duplicate  certificater 
therefor  so  as  to  realize  the  total  amount  of 
the  taxes,  interest  penalty  and  costs  due  upon 
such  proper^,  said  treasurer  may  sell  the  aame 
at  public  auction  to  the  highest  bidder  for  cash, 
who  shall  bid  not  less  than  the  minimum  sum 
therefor  which  the  county  commissioners  of 
said  county,  by  order  duly  entered  upon  their 
records  at  any  regular  meeting,  may  have  de- 
cided to  accept  And  at  any  time  prior  to  the 
date  fixed  for  such  sale  In  tbe  notice  given  by 
the  treasurer  the  owner  of  such  property  may 
redeem  the  same  from  such  tax  sales  by  paying 
to  the  treasurer  the  minimum  amount  so  fixed 
by  the  county  eommiBsionera,  such  sale  of  said 
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certificates  or  dapUcate  cerdficatei,  or  such 
redemption  by  the  owner,  shall  release  said 
property  Irom  the  lien  of  all  deUnquent  taxes, 
penalties,  interest  and  costs  atanding  against 
the  same  at  the  date  of  sach  sale  or  redemp* 
tlon." 

B7  the  second  paragraph  of  the  amenda- 
tory act  of  1915,  It  Is  quite  clear  that  at  any 
time  prior  to  the  date  0xed  for  the  sale  hj 
the  treasurer  of  the  tax  certificate,  the  own- 
er of  the  property  may  redeem  the  same  from 
tax  sale  by  paying  to  the  treasurer  the  mini- 
mum amount  fixed  by  the  county  commission- 
ers, but  the  question  la  whether  or  not  he 
can  tender  this  minimum  •  amount  after  the 
treasurer  has  sold  the  certificates  and  as- 
signed the  same  to  a  third  party  for  the  min- 
imum amount  fixed  by  the  board  of  county 
commissioners.  It  la  clear  that  no  attempt 
to  redeem  was  made  prior  to  sale  of  the 
certificates. 

Appellant  makes  an  able  argument  to  the 
effect  that  a  county  necessarily  becomes  the 
purchaser  of  the  property  under  the  provi- 
sioDs  of  section  5488,  paying  therefor  the 
total  amount  of  the  taxes,  interest,  penalties, 
and  costs  against  the  property,  and  that, 
therefore,  this  amount  ts  the  amount  which 
must  be  paid  In  order  to  redeem  the  prop- 
erty from  the  tax  sale,  eren  though  the  cer- 
tificate has  been  assigned  to  a  third  per- 
son, and  that  any  other  construction  would 
defeat  the  statute.  In  other  words,  the  argu- 
ment Is  tliat  unless  the  county  Is  a  purchaser, 
and  the  taxes,  Interest,  penalties,  and  costs  the 
pnndiase  money,  there  never  has  been  and 
there  never  can  be  a  sale  for  delinquent 
taxes  to  counties  under  the  law,  and  that 
the  plain  purpose  of  the  statute  would  be  de- 
feated by  taking  trom  counties  the  remedy 
glTen  by  the  statutes  for  the  enforcement  of 
delinquent  taxes  upon  real  estate ;  and,  fur- 
ther, that  certificates  of  tax  sales  cwuid 
never  be  Issned  to  the  county  under  the  stat- 
ute for  the  lack  of  any  method  wbereby  to 
pay  the  amount  tor  which  real  estate  Is  sold 
toT  deUnquent  taxes.  It  Is  therefore  forci- 
bly argued  that  the  only  right  of  redemption 
tliRt  the  relators  can  claim  under  the  facta 
alleged  in  their  petition  Is  to  be  found  in 
sectltm  5502,  as  amended,  which  Is  by  paying 
to  the  county  treasurer  for  the  use  of  the 
purchaser,  or  his  assigns,  the  amount  of 
the  purchase  money  (paid  by  the  county), 
with  Interest  thereon  at  the  rate  of  1  per 
cent  per  month,  together  with  any  taxes 
which  may  have  been  paid  apon  the  property, 
together  with  Interest  at  the  same  rate. 

The  fttUacy  of  this  argument,  however,  lies 
in  Uie  fact  Uiat  the  purchaser  referred  to  in 
the  act  of  1015  is  the  purchaser  of  the  tax 
certificate,  who  is  authorized  to  acquire  the 
certificate  at  a  minimum  amount  to  be  flxe<' 
by  the  county  commissioners  under  the  terms 
of  the  act.  It  Is  our  conclusion  that  the 
terms  "purchaser  and  amount  paid  there- 
for" refer  to  the  sale  of  the  certificate  by 
the  county.   The  act  does  not  provide  that 


the  taxes,  with  interest,  costs,  and  penal- 
ties, shall  be  tile  amount  qtedfled  in  the 
certificate  to  be  Issued  the  county  treas- 
urer, but  does  provide  that  the  amount  paid 
for  the  certificate  shall  be  set  out  in  the  tax 
certificate,  whiiA,  taken  togettier  with  the 
other  provisions  of  the  act  as  to  the  sale 
of  tiie  property  tor  taxes  and  the  right  of 
the  owner  to  redeem  within  three  years, 
would  clearly  indicate  that  the  owner  is  only 
required  to  tender  the  amount  paid  by  the 
purchaser  of  the  certificate,  together  with  the 
interest  of  1  per  cent,  per  month  as  pro- 
vided by  the  act  In  question.  We  therefore 
conclude  that  the  owner  of  property  may  re- 
deem the  same  from  a  tax  sale  within  tiiree 
years  frmn  the  date  of  the  certificate  by  pay- 
ing the  amount  paid  at  such  sale,  with  inter* 
est  at  the  rate  of  1  per  cent,  per  month,  to- 
gether with  any  taxes  which  may  have  been 
paid  upon  the  property  by  the  purchaser  of 
the  tax  certificate,  with  Interest  at  the  same 
rate. 

All  doubt  as  to  the  correctness  of  our  con- 
clusion Is  disposed  of  by  an  examlQation  of 
the  concluding  sentence  of  the  second  para- 
graph of  chapter  78  of  the  Laws  of  1915, 
which  reads  as  follows:  ' 

"And  at  any  time  prior  to  the  date  fixed  for 
such  sale  in  the  notice  given  by  tbe  treasurer 
the  owner  of  such  property  may  redeem  tbe 
same  from  such  tax  sales  by  paying  to  the 
treasurer  the  minimum  amount  so  fixed  by  tlie 
county  commissioners,  such  sale  of  said  cer- 
tificates or  duplicate  certificates,  or  such  re- 
demption by  the  owner,  shall  release  said  prop- 
erty from  tbe  lien  of  all  delinquent  taxes,  pen- 
alties, interest  and  costs  standing  against  tbe 
same  at  the  date  of  such  sale  or  redemption.** 

From  the  foregoing  quotation  It  Is  quite  ap- 
parent that  the  Legislature  Intended  not 
only  that  the  owner  might  redeem  from  a 
tax  sale  upon  the  payment  of  tbe  minimum 
amount  so  fixed  by  the  board  of  county  com- 
missioners prior  to  the  date  fixed  for  a  sale 
in  the  notice  given  by  the  treasurer,  but  also 
that  the  sale  of  the  certificates  or  duplicate 
certificates,  as  well  as  the  redemption  by 
the  owner,  should  release  the  property  from 
the  Hen  of  all  delinquent  taxes,  penalties,  In- 
terest, and  costs  standing  against  the  same 
at  the  date  of  such  sale  or  redemptioiL  Not 
only  was  the  sale  of  the  tax  certificate  for,  a 
minimum  amount  to  be  fixed  by  the  board  of 
county  commissioners  clearly  contemplated, 
but  It  was  evidently  intended  that  the  penal- 
ties. Interest,  and  costs  should  no  longer 
constitute  a  Ueo  against  tbe  property,  and 
that  this  was  true  In  the  case  of  redemption 
by  the  owner  before  a  sale  of  the  tax  certifi- 
cate by  the  treasurer,  and  was  also  true,  even 
though  the  tax  certificate  was  sold  before  re- 
demption for  the  minimum  amount.  In  whidi 
later  event  the  penalties,  Interest,  and  costs 
should  also  cease  to  be  a  lien. 

Finding  no  error  in  tlie  record,  the  Judg- 
ment of  the  district  court  is  affirmed,  and  it 
is  so  ordered. 

ROB£BX^,  a  J.,  and  PABKBB,  J.,  concur. 
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On  Uotlon  for  Bebearlng. 

HANNA,  J.  Appellant  has  filed  a  motion 
for  rehearing,  In  which  be  sets  forth  several 
reasons  for  Ms  contention  that  the  former 
<Vinloa  Id  this  case  la  erroneous. 

[2]  First,  he  argues  that,  the  construction 
placed  by  this  court  upon  the  closing  words 
of  section  1,  chapter  78,  Laws  1915,  which 
read  as  follows,  "Such  sale  of  said  certlQ- 
cates  or  duplicate  certificates,  or  such  re- 
demption by  the  owner,  shall  release  said 
property  from  the  Uen  of  all  delinquent  tax- 
es, penalties,  interest  and  costs  standing 
against  the  same  at  the  date  of  such  sale  or 
redemption,"  operates  to  release  the  proper- 
ty from  the  Hen  of  all  such  taxes,  penalties. 
Interest,  and  costs  upon  the  sale  of  the  cer- 
tificate, and  the  purchaser  of  the  same  sim- 
ply holds  a  piece  of  paper  without  security 
of  any  kind  or  character. 

That  the  statute  does  operate  to  release 
the  property  from  the  lien  of  the  delinquent 
taxes,  penalties.  Interest,  and  costs  cannot 
be  doubted  from  the  language  used :  but  ap- 
pellant Is  mistaken  In  his  further  contention 
tliat  the  purchaser  of  the  certificate  has  no 
security  whatever,  for  under  the  statute  he 
la  entitled  to  retain  the  certificate  until  the 
pn^terty  is  redeemed  by  payment  by  the 
owner  to  the  treasurer  of  the  amount  paid 
by  the  purchaser  for  the  certificate,  plus  the 
interest  authorized  by  the  statute,  and  if 
such  owner  does  not  redeem  within  three 
years  the  holder  of  the  certiflaite  is  entitled 
to  a  deed  for  the  property.  The  reason  for 
the  provision  releasing  the  properly  from  the 
Uen  of  delinquoit  taxes,  etc,  upon  the  sale 
of  the  certificate,  la  apparent  The  board  of 
county  commlsslonerB  is  autiboHzed  to  fix  a 
minimum  price  at  which  the  certificate  may 
be  sold  at  public  auction,  wUdi  may  be,  .and 
presumably  is,  less  Uian  the  amount  of  taxes, 
penalties,  Intonst,  and  coats.  If  the  sale  of 
the  certificate  under  such  circumstances  did 
not  operate  to  release  the  property  from  the 
lltti  of  the  delinquent  taxes,  penalties.  Inter- 
est and  costs,  or  it  such  property  is  redeem- 
ed by  tbe  owner  on  payment  of  the  price  so 
fixed,  the  delinquent  taxes,  etc.,  or  the  differ- 
oioe  at  least  between  tbe  minlmnm  price  so 
fixed  and  tbe  amount  of  suck  delinquent  tax- 
es, etc.,  appearing  upon  the  books  of  the 
treasurer,  would  continue  as  a  Uen  upon  tbe 
property  wbicb  the  county  could  enforce  and 
the  purdiaser  of  tbe  certificate  would  be  re- 
quired to  eventually  pay  this  amount,  even 
though  he  might  have  purchased  the  certifi- 
cate for  much  less.  Hence  we  are  satisfied 
that  the  construction  placed  upon  this  clause 
In'the  former  opinion  is  correct 

In  his  motion  for  rehearing  appellant  fur- 
ther contends,  first  that  a  sale  to  the  county 
constitutes  a  sale  for  taxes,  the  same  as 
though  It  were  to  a  private  Individual ;  sec- 
ond, that  the  county  becomes  invested  with 
the  same  title  that  Is  acquired  by  tbe  Indi- 
vidual; and,  third,  that  a  certificate  issued 


to  a  county  coostltutea  a  contract  or  obliga- 
tion, which,  in  the  bands  of  tbe  county,  can- 
not be  violated  by  any  subsequent  act  of  tbe 
Legislature. 

For  the  sake  of  argument,  all  of  these  con- 
tentions may  be  assumed  to  be  correct,  and 
yet  the  act  In  question,  as  construed  In  the 
former  opinion,  does  not  violate  any  of  tbe 
principles  contended  for.  In  tbe  first  place. 
It  does  not  require  the  county  to  sell  the  cer- 
tificates for  less  than  their  face  value,  but 
merely  gives  legislative  sanction  to  such  a 
proceeding  in  case  the  board  of  county  com- 
missioners so  dect  to  proceed.  This  being 
true,  no  discussion  of  tbe  power  of  the  Legis- 
lature to  constitutionally  so  l^islate,  bad 
tbe  law  in  question  arbitrarily  directed  a  sale 
of  these  certificates  for  less  than  the  full 
amount  of  the  taxes,  etc.,  is  necessary. 

But  if  we  sbould  assume  that  tbe  Legisla- 
ture bad  no  authority  to  authorize  tbe  coun- 
ties to  sell  tbe  certificates  for  less  than  tbe 
full  amount  of  tbe  taxes,  etc.,  or  to  permit  a 
redemption  from  sudi  sate  without  tbe  pay- 
ment to  tbe  county  of  such  amount  we  ta.fi 
to  see  bow  appellant  would  be  benefited. 
Hts  contention  is  that  tbe  owner  of  the  prop- 
erty must  pay  to  the  county  treasurer  the  full 
amount  of  tbe  delinquent  taxes,  penalties,  in- 
terest and  costs,  up  to  the  time  of  sale,  plus 
the  Interest  provided  by  statute,  which  ac- 
crues after  a  sale,  and  that  this  money  so 
paid  to  tbe  county  goes  to  tbe  purchaser  of 
tbe  certificate  and  not  to  the  county,  so  that 
In  eitlier  event  the  county  would  receive  only 
the  amount  for  which  tbe  certificate  had  been 
sold.  The  reason  for  the  provision  giving 
the  owner  the  right  to  redeem  by  paying  to 
the  county  treasurer  the  amount  for  whl(^ 
the  certlHcate  Is  sold,  plus  the  Interest  pro- 
vided by  statute.  Is  readily  apparent,  when 
we  consider  the  fact  that  tbe  certificate  may 
have  been  sold  for  many  times  the  amount  of 
the  original  taxes,  penalties.  Interest,  and 
costs.  The  minimum  amount  for  which  the 
certificate  may  be  sold  Is  fixed,  whereupon 
audi  certificate  is  offered  for  sale  to  tbe  high- 
est bidder  for  cash,  'suppose,  for  example, 
that  tbe  amount  of  dellnqu«it  taxes,  etc,  due 
on  a  parcel  of  real  estate,  was  $100,  and  tbe 
board  sbould  fix  $50  as  the  minlmnm  amount 
for  wbldi  tbe  certificate  might  be  sold,  and 
at  tbe  auction  several  bidders  should  be  pres- 
ent, and  the  purchaser  of  tbe  certificate 
should  pay  $150  for  the  same.  If  appellant's 
aigument  be  sound,  the  owner  of  tbe  real  es- 
tate could  redeem  the  property  by  paying  to 
tbe  county  treasurer,  for  the  use  and  benefit 
of  the  owner  of  such  certificate,  $100,  and  tbe 
purchaser  of  the  certificate  would  be  minus 
$50,  as  there  is  no  provision  in  the  statutes  by 
which  he  could  recover  tbe  overplus  so  paid 
by  him. 

We  are  satisfied  that  the  construction 
placed  upon  this  statute  in  our  former  opin- 
ion is  correct,  and  tbe  motion  for  rehearing 
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will  therefore  be  denied;  and  It  la  w  or- 
dered. 

ROBSBTS,  a  J.,  and  PARKER,  3.,  con- 
cur. 


ia  N.  H.  m) 

STATE  r.  CHESHER.    (No.  1912.) 

(Sapreme  Court  of  New  Mexico.   Deo.  21, 
1916.) 

(Syltabua  fry  the  Court.) 

•.  HouiciDB  «=s  116(4)— Defenses— Ca BE. 

The  standard  by  which  the  jury  must  de- 
termine the  reasonableness  of  belief  of  accused 
tiUat  danger  is  so  apparcDtly  imminent  that  Ite 
mut  act  in  «elf-defflnie  is  that  of  ao  ordinary 
person  of  firmness,  reason,  and  pradence,  not 
that  such  question  should  be  determined  from 
the  standpoint  of  the  accused;  and  Instroction 
giren  by  the  court  held  proper. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  }  Itil;  Dec.  Dig.  *=>116(4).J 

2.  HOMZCIDX  ^S>169(2)— EVXDXNOB— AJDUISSI- 
BIX.ITT. 

Evidence  of  transaction  occurring  between 
appellant  and  deceased  a  few  minutes  previoni 
to  the  act  of  homicide  and  closely  connected 
therewith  held  improperly  exduded. 

[Ed.  Note.— For  other  case*,  see  Homicide. 
Cent  Dig.  1342;  Dec  Dig.  ^169(2).] 

8.  HOUICIDB  <sp339— Appkal— Habmlebb  Eb- 
BOB. 

Doctrine  of  "harmleaa  error"  held  inapplica- 
ble. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  i  714;  Dec.  Dig.  «s>339.] 

Appeal  from  District  Court;  Carry  Coun- 
ty ;  McClure,  Judge. 

Lem  Chesher  was  convicted  of  voluntary 
manslaugliter,  and  he  appeals.  Iteversed  and 
remanded. 

O.  O.  Askren,  of  Roswell.  and  Patton  ft 
Bratt<Mi  and  W.  A,  GUl^water,  all  of  Olovls, 
for  appellant  F.  W.  Clancy,  Atty.  Gen.,  and 
H.  S.  Bowman.  AssL  At^.  Gen^  tor  the 
State; 

ROBERTS,  O.  J.  The  appellant,  Lem 
Chesber,  was  conrlcted  of  Tolnntarj  man- 
stangbter  In  the  district  court  of  Gnrry  cono* 
ty.  Trom  the  Judgment  of  the  court  sentenc- 
ing him  to  serve  a  ter^  in  the  state  penlten- 
tlary,  he  appeals. 

We  deem  that  an  extended  statement  of 
the  facts  of  this  case  Is  unnecessary  la  ^ew 
of  the  disposition  we  have  determined  to  make 
It.  In  toief,  the  evidence  tends  to  show 
that  appellant  and  Sam  Byers,  the  deceased, 
prior  to  the  day  of  the  homicide,  were  not 
on  friendly  terms;  that  the  two  parties  met 
on  the  streets  of  Tezlco  on  the  day  of  the 
bomldde,  and  after  some  conversation  had 
passed  between  them  they  agreed  to  be 
friends,  and  In  token  of  that  agreement  and 
fact  repaired  to  a  nearby  saloon;  that  the 
parties  became  involved  In  a  discussion  or 
argument  there,  and  that  appellant  fired 
three  shots  at  and  toward  the  deceased,  one 
of  which,  at  least,  resulted  In  the  death  of 
deceased;  that,  according  to  the  evidence  of 


the  state,  deceased  was  unarmed  at  the  time 
and  made  no  hostile  demonstration  at  or  to- 
ward the  appellant,  but  that,  according  to  Oie 
evidence  Introduced  In  behalf  ot  appellant, 
the  deceased  dedared  that  U  any  one  mresHit 
did  not  like  him  or  wanted  to  ^^t  that 
was  the  time  and  place  in  which  th^  could 
be  accommodated,  at  which  time  deceased 
attempted  to  extract  a  pistol  from  his  hip 
pocket,  whereupon  appellant  fired  the  shots 
referred  to;  and  tJiat  deceased  actually  did 
extract  from  Us  pocket  a  gun  which  dropped 
to  the  floor  during  the  time  the  appellant  was 
firing  at  him.  This  evidence  is  untrue  ac- 
cording to  the  evidence  Introduced  by  the 
state  and  apparently  believed  by  the  Jury. 
As  this  ease  must  be  rerersed  on  one  ground, 
we  deem  It  advisable  to  consider  only  sndi 
other  questions  as  we  apprehend  may  occur 
upon  the  retrial  ot  this  case. 

[1]  1.  The  foremost  of  sucih  questions  Is 
whether  to  warrant  action  In  seU-defaue^ 
the  situation  and  surrounding  drcomstances, 
as  they  appeared  to  the  person  asserting  the 
right  to  act  thereon,  must  have  been  sudi 
as  would  have  excited  the  fear  of  death  or 
great  bodily  harm  ot  a  reasonably  cautious 
and  courageous  man,  or  a  person  of  ordinary 
firmness,  reason,  and  prudence ;  or  Is  the  ques- 
tion to  be  solved  from  the  standpoint  of  the 
Jury  or  from  that  of  the  defendant  Umsdf? 
The  appellant  contends  that  the  standard  of 
determining  the  reasonableness  of  the  beUef 
of  the  accused  that  the  danger  Is  so  appar- 
ently Immlnrat  that  he  must  act  in  s^-de- 
fense  Is  from  the  standpoint  of  the  person 
hims^,  rather  than  from  ttiat  ot  a  "reastm- 
aUe  man"  or  that  of  the  Jury  who  views  the 
matter  In  the  light  of  past  events,  whereas 
the  state  contends  that  the  InstructlOQ,  as' 
given.  Is  correct  It  would  serve  no  useful 
purpose,  we  believe,  to  discuss  the  merit  or 
demerit  of  the  three  different  rules  applied 
by  the  courts  except  to  say  tliat  the  omrts 
whidi  follow  the  "reasonable  person'*  view, 
so  far  as  we  have  ascertained,  do  not  men- 
tion the  fact,  whidi  we  Judge  to  be  of  soma 
Importance,  that  ordinarily,  we  believe,  the 
accused  person  at  the  trial  would  be  deemed 
to  be  a  reasonable  man  under  the  presump- 
tion of  law.  hence  an  iastrucUon  based  upon 
the  "reasonable  man"  view  would  conse- 
quently be  correct  as  applied  to  any  defend- 
ant, unless  perchance  the  facts  and  circum- 
stances surrounding  the  act  ot  homldde 
would  be  sufdi  as  to  necessarily  characterise 
the  accused  as  other  than  such  a  person.  We 
realize  that  there  Is  much  merit  in  the  view 
that  the  standard  Is  that  of  a  reasonable 
man  as  well  as  the  view  tltat  the  standard 
Is  that  of  the  person  who  asserted  the  rl^t 
of  self-defense.  But  after  careful  considera- 
tion we  have  deemed  that  the  **reasonable 
man"  view  is  the  correct  one  and  the  pre- 
vailing one  In  this  country.  A  full  and  com- 
plete discussion  of  the  rule,  t<«ether  with 
cases  supporting  It,  as  well  as  the  other 
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two  rules  mentioned,  will  be  found  In  13  R.  G. 
L.  "Homldde,"  S  122;  note  to  State  v.  Beck- 
aer,  3  L.  R.  A.  (N.  S.)  535;  Wharton's  Cr. 
li.  (llth  Ed.)  S  610  et  seq.;  State  v.  Gordon, 
191  Mo.  114,  89  S.  W.  1025.  109  Am.  St  Rep. 
790,  note  804  et  seq.  See,  also,  State  v.  Sum- 
mer. 55  S.  C.  32.  32  S.  E.  771,  74  Am.  St 
Rep.  707,  note  717  et  seq.  Having  arrived  at 
«D<^  conclusion,  It  follows  that  the  Instruc- 
tion referred  to  is  not  erroneous  on  the 
ground  of  attack  made  by  appellant  thereto. 

[2]  2.  The  case  of  the  state  began  with  a 
narration  of  the  actual  difficulty  which  oc- 
curred In  the  saloon  after  all  the  parties 
had  repaired  thereto  for  the  purpose  of  In- 
dulging in  liquor  In  token  of  the  renewed 
friendship  of  the  appellant  and  the  deceased. 
The  evidence  of  the  state,  however,  tended 
to  show  that  appellant  and  deceased  had 
previous  to  that  time  been  enemies,  and  that 
they  had  repaired  to  the  saloon  to  drink  in 
token  of  their  reconciliation.  The  appellant, 
by  way  of  defense,  sought  to  show  that  he 
and  deceased  bad  a  conversation  on  the 
streets  of  the  town  of  Tezico  Immediately 
preceding  the  time  that  he  and  deceased  en- 
tered the  saloon.  Appellant  offered  to  prove 
by  three  witnesses  the  following: 

"We  expect  the  testimoDj;  of  this  witness  to 
be  to  the  effect  that  at  the  time  Sam-Byera  and 
Lem  Chesber,  Jr.,  were  talking'  in  the  vacant 
lot  south  of  the  Deats  saloon  m  the  town  of 
Tezico,  within  five  minutes  of  the  time  of  tlie 
kilUng  that  this  witness  was  ■tanding  on  the 
sidewalk  talking  with  the  defendant,  and  that 
while  the;  were  talking  the  deceased  motioned 
to  the  defendant  to  come  out,  and  that  the 
defendant  requested  this  witness  to  go  with 
him;  that  this  witness  did  go  with  the  defend- 
ant to  the  place  where  the  deceased  was  stand- 
iog,  and  that  upon  approachinR  the  deceased 
the  defendant  ssid.  'Sam  I  understand  that  you 
are  up  here  to  kill  me,'  and  he  said,  'Who  in 
hell  told  you?'  and  the  deceased  says,  'X  have 
word  to  that  effect  and  have  had  a  letter.'  and 
that  the  defendant  then  said,  'Sam,  you  know 
vou  stood  in  with  those  fellows  down  there  and 
had  me  indicted  on  a  charxe  that  wasn't  true,* 
and  the  deceased  said,  'I  don't  know  a  damn 
thing  about  it,'  and  the  defendant  then  said, 
'Sam,  do  you  look  me  in  the  eye  and  tdl  me 
that  you  didn't  have  anything  to  do  with  that 
down  there?*  and  be  said,  *I  do,'  and  the  de- 
foidant  then  said,  'Sam.  let's  shake  hands  and 
be  friends  and  go  and  have  a  drink.'  and  that 
they  did  shake  hands,  and  that  this  witness 
then  said,  'I  am  glad  that  you  men  can  settle 
your  troubles  this  way.'  and  that  the  deceased 
and  the  defendant  then  turned  and  walked  Into 
the  Deats  saloon  just  before  the  kiliin'i^,  within 
perhaps  fire  minutes  before  the  homicide." 

The  trial  court  rejected  this  offer,  although 
it  permitted  the  appellant  himself  to  narrate 
facts  of  substantially  the  same  character, 
and  also  permitted  the  state,  in  rebuttal,  to 
prove  the  c<mversatlon  had  between  appel- 
lant  and  deceased  Just  previous  to  theif 
entrance  to  the  saloon.  The  appellant  con- 
tends that  this  evidence  was  relevant  and 
material  as  a  part  of  the  whole  transaction, 
and  that  the  rejection  of  this  offer  was  er- 
ror, notwithstanding  that  the  court  permitted 
the  appellant  himself  to  testify  with  regard 
thereto.  The  Attorney  General  contends 
that  this  evidence  was  not  a  part  of  the 


res  gestee,  but  that  If  It  was  and  was  im- 
properly rejected,  that  it  constitutes  harmless 
error  in  that  the  facts  contained  in  the  offer 
were  placed  before  the  jury  by  the  testimony 
of  the  appellant.  We  regard  the  position  of 
the  appellant  on  this  question  as  correct  It 
will  be  remembered  that  appellant  and  de- 
ceased, previous  to  the  day  of  the  homicide, 
had  been  very  unfriendly — ^In  fact  had  been 
enemies.  They  met  in  Texico,  and  after  a 
conversation  had  between  them  repaired  to 
the  saloon,  where  the  homicide  occurred. 

They  went  to  the  saloon  as  a  direct  result 
of  the  conversation  they  had  Just  previous 
thereto  on  the  outside  of  the  saloon.  The 
trial  court  apparently  regarded  the  substance 
of  this  conversation  as  relevant  in  two  In- 
stances, but  rejected  proof  thereof  when'  of- 
fered by  witnesses  other  than  the  appellant 
and  one  for  the  state.  The  doctrine  of  res 
gestfe  is  one  difficult  of  application  we  admit, 
and  one  which  may  be  differently  applied  by 
the  most  learned  of  courts.  In  the  case  of 
Wood  V.  State,  92  Ind.  269,  2T2,  the  court, 
among  other  things,  has  this  to  say: 

"Where,  however,  the  declarations  are  part  of 
tbe  quarrei  which  continues  aa  one  transac- 
tion until  it  culminates  in  a  homicide,  then  the 
declaration  made  at  any  time  during  its  prog- 
reaa  and  connected  with  it  become  part  of  the 
thing  done,  and  as  such  competent  evidence." 

That  the  conversation  of  decc^d  and  ap- 
pellant had  Just  Inunedlately  preceding  their 
entrance  into  the  saloon  constituted  a  quarrel 
we  have  no  doabt  The  fact  that  the  parties 
agreed  to  be  friends  and  pledge  thelt  friend- 
ship by  indulging  in  liquor  becomes  immate- 
rial in  dedding  this  question.  Tbe  quajtel 
between  the  parties  commenced  with  their 
meeting  In  tcoat  of  the  Balo(m  and  ended 
with  the  death  of  the  deceased,  and  this  not- 
withstanding that  there  was  an  Interval  of 
time  therein  when  they  appeared  to  be 
friends.  In  1  Wharton's  Cr.  Ev.  (10th  Ed.) 
8  262,  It  is  said: 

"Res  gestse  are  events  speaking  for  them- 
selves, through  the  Instinctive  words  and  acta 
of  participants,  but  are  not  the  words  and  acts 
nt  partidpants  wben  narrating  the  events. 
What  la  said  or  done  by  partidpantt  under  the 
immediate  spur  of  a  transaction  becomes  thiis 
a  part  of  the  transaction,  because  it  ia  then 
the  transaction  that  thus  speaks." 

In  Keman  r.  State.  65  Md.  263,  259,  4  Aa 
124,  125,  the  facts,  with  reference  to  this 
paiticolar  pcdnt  were  somewhat  similar  to 
those  In  the  case  at  bar.  Tben  tbe  trial 
court  admitted  proof  of  wlut  oocnrred  at 
another  saloon  a  short  distance  from  where 
the  homicide  took  place,  and  only  a  few 
minutes  previous  thereto,  ^e  court  said: 

"What  was  said  and  done  by  others,  at  the 
same  time  and  in  company  with  him,  was  only 
a  part  of  what  he  was  directly  connected  with, 
and  was  inseparably  connected  with  the  history 
of  his  conduct  at  the  time,  and  necessary  to 
an  intelligent  appredatiou  of  his  doings." 

In  State  v.  Elvins,  101  Mo.  243,  246,  13  S. 
W.  937,  938,  the  court  held  that  evidence  of 
a  previous  quarrel  and  all  that  was  said  and 
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done  with  reference  thereto  was  admissible 
as  part  of  the  res  gestre,  saTlng: 

"And  the  teatimony  was  perfectly  competent 
to  show  how  the  quarrel  bewail,  and  all  that 
was  said  and  done  about  it  by  defendant  up  to 
the  time  when  a  few  minutes  thereafter  he  bred 
tbe  shot  which  caused  the  present  accusation. 
Such  testimony  waa  a  part  of  the  rea  tcest», 
and  besides  it  went  to  riiow  tiie  state  of  feel* 
ioKs  defendant  had  towards  Flynn." 

For  oUier  aothoritlea  on  this  point  see 
Wood  T.  State,  128  Ala.  27,  81;  1  Starkle  on 
Br.  54. 

In  State  v.  Kennade,  121  Mo.  405,  413,  20 
8.  W.  347,  349,  the  court  said: 

"Tbe  occurrences  in  the  saloon  just  a  few 
minutes  before  the  homicide,  as  related  by  Bass, 
elucidntind  as  they  did  the  subsecjuent  *  •  • 
tranuactioas  and  Riving  to  tbem  their  proper 
compiezion  and  expression,  constituted  part  of 
the  rea  gesta,  and  were  therefore  competent 
evidence. 

In  Territory  t.  Price,  14  N.  M.  262,  269.  91 
Paa  733,  tbe  court  in  effect,  held  that  all 
tiie  drcamstauces  leading  up  to  and  preced- 
ing the  homicide  elucidated  the  criminal 
transactlmi  which  subsequently  occurred 
and  were  admissible  therefor. 

[t]  In  condualon  we  add  tliat  we  are  of 
the  opinion  that  the  trlali  court  should  have 
permitted  appellant  to  prove  by  the  several 
witnesses  offered  by  him  all  that  occurred  In 
the  conversatl<Hi  and  meeting  of  the  parties 
Just  prior  to  the  act  of  homicide.  The  doc- 
trine of  harmless  error  in  criminal  cases  is 
a  dangerous  one,  and  will  not  be  applied  in 
this  case,  for  we  are  wholly  unable  to  state 
as  a  fact  that  this  evidence  would  have  had 
no  material  bearing  on  the  conclusion  reached 
by  the  Jury.  The  appellant  was  entitled  to 
show  the  previous  transaction  which  illumi- 
nated the  subsequent  homicidal  act,  and  tbe 
refusal  of  the  court  to  permit  him  to  show 
such  facts  by  witnesses  other  than  himself 
constitutes  reversible  error,  for  which  reason 
this  case  will  be  reversed  and  i-emanded  for 
a  new  trial ;  and  it  is  so  ordered. 

HAMNA,  J.,  concurs. 

PARKER,  J.  I  concur  in  the  result,  but 
disapprove  of  the  instruction  which  is  sua- 
tained  by  the  court 


(»  N.  H.  367) 

ENIOHT  V.  FAIRLKSS  et  aL   (No.  1942.) 

(Supreme  Court  of  New  Mexico.   Dec  29, 
1816.) 

(8vllahv4  by  the  CouH.) 

APPBA.L  AKD    BBBOB  4=9639(1)— DlSinBaAX^ 

Abbtbacts  op  Rbcobd. 
Where  there  has  been  a  bona  fide  attempt 
to  comply  with  the  provisiona  of  section  6,  c. 
77.  Laws  1915,  in  rexard  to  abstracts  of  record, 
an  appeal  will  not  be  dismissed,  although  the 
parts  of  the  record  referred  to  in  the  assiRO- 
ments  of  error  are  imperfectly  presented  in  the 
abstract 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  T>ig.  8  2829;  Dec  Dig.  «s»630(l).] 


Appeal  from  District  Conri;,  Otero  Coon^ ; 
Leahy,  Judge. 

Action  between  Eli  Knight  and  Irby  L. 
FairlesB  and  another,  li'rom  Judgment  for 
the  latter,  former  appeals.  On  motion  to  dis- 
miss appeal.  Motion  denied. 

J.  L.  Lawson,  of  Alamogord<^  and  Bolt  & 
Sutherland,  of  Las  Cruces.  for  appellant. 
Renehan  &  Wright,  of  Santa  V6,  tm  appel- 
lees. 

PARKRR,  J.  Appellee  has  moved  to  dis- 
miss tbe  appeal  up(m  tbe  ground  that  the  ab- 
stract of  record  falls  to  present  parts  of  the 
record  to  which  reference  is  made  In  the  as- 
signments of  error.  He  relies  upon  section 
6  of  chapter  77,  Laws  1915.  which  provides 
that  in  such  cases  the  aiq;teal  may  he  dis- 
missed. This  section  is  designed  for  the  con- 
venience of  this  court  in  examining  the  cases 
as  tli^  come  before  us,  and  gives  the  appel- 
lee or  defendant  In  error  no  absolute  right  to 
a  dlsmlssah  In  the  case  tbe  abstract  does 
present  the  parts  of  the  record  r^erred  to 
in  tbe  aaslgnnents  of  error,  but,  perliapa, 
the  same  are  so  imperfectly  presented  as  to 
require  reference  to  the  transcript  In  order 
to  understand  the  facts.  The  pages  of  the 
transcript- are  referred  to  so  that  tlw  £acts 
may  be  readily  obtained.  There  has  been  a 
bona  fide  attempt  to  comply  with  this  stat- 
ute, and,  under  all  the  dreumstances,  we  do 
not  deem  it  necessary  to  dismiss  ttie  ai^ieaL 

The  motion  to  dismiss  the  appeal  will  be 
denied,  and  It  is  so  ordered.  ' 

RORRRTS,  a  J.,  and  HANNA,  J.,  concur. 

■  '  (a  N.  U.  307) 

POPLE  V.  OREKAR.    (No.  1883.) 

(Supreme  Court  of  New  Mexico.   Oct  7,  1916. 
On  Motion  for  Rehearing,  Dec.  30,  1916J 

(Syllabut  iff  the  Court.) 

1.  Appeal  and  Erbob  <S=>655(2)  —  Excep- 
tions, Bill  op  <8=»40{4)— Extension— Ap- 

Pi-ICATION  l-OB. 

An  application  for  extension  of  time  to  set- 
tle and  sign  a  bill  of  exceptions  made  within 
ten  days  oC  the  return  day  violates  the  provi- 
sion of  section  4505,  Code  1915,  and  where  an 
extension  of  time  has  been  allowed  within  said 
ten-day  period,  and  a  bill  of  exceptions  settled 
pursuant  to  such  order  of  extension  of  time,  it 
must  be  stricken  on  proper  motion  therefor. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  jjS  2823-2825;  Dec  Dig.  «=» 
655(2);  Exceptions,  Bill  Cent.  Dig.  |  60; 
Dec.  Dig.  €=»-10(4),l 

2.  Pleading  «S9418(1>— Deicubbkb^Waiveb 

OF  Rights, 
A  demurrant  waives  his  right  to  object  t» 
an  adverse  rulinjr  on  his  demurrer  by  proceed- 
ing to  trial  on  the  merits  or  by  subsequently 
pleading  over  to  the  merits. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  SS  1399,  1403:  Dec.  Dig.  «s>418a)-I 

3.  Pleading  <S=>241,  278  — Amended  Plead- 
ing—Scope  OF  Amended  Pixading. 

In  every'amcndatory  or  supplemental  plead* 
Ing  filed  by  a  part?,  it  is  necessary  for  him  te 
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therein  restate  hia  entire  cause  of  action,  de- 
fense, or  repl7,  and  all  matters  set  forth  in  his 
original  pleading  and  not  carried  forward  into 
his  amendatory  or  inpi^maital  pleading  are 
abandoned. 

[Ed.  Note.— For  other  cases,  see  Fleadinff, 
Cent.  Dig.  1  642 ;  Dec.  Dig.  ^241,  27&] 

4.  Appbal  and  Ebhob  «»219(2)— Objvotxonb 
IN  Lower  Court— Findings  Or  Fact. 

Where  the  appellant  complains  of  the  fact 
that  the  court  omitted  to  make  findings  of  fact, 
but  did  not  call  this  omission  so  to  do  to  the  at- 
tention of  the  trial  court,  the  point  is  not  avail- 
ablo  in  this  court. 

[Ed.  Note.~-For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  1322,  1828;  Dec.  Dig.  «» 
219(2).] 

On  Motion  for  Rehearing. 

5.  Appeal  and  Ebbob  «=>100ia>— Bevhw— 
Vbrdiot. 

Where  there  is  substantial  evidence  to  sup- 
port the  verdict  or  judgment,  or  the  findings  of 
the  court,  further  inquiry  In  this  court  will  not 
be  bad. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  3928-3933;  Dec,  Dig. 
lOOia).]  . 

6.  EvzDBRcK  «»884— Paboz.  EviDracE— Ad- 

UISSIBUJTT. 

The  general  rule  Is  that  parol  evidence  can- 
not be  received  to  contradict,  vary,  add  to,  or 
subtract  from  the  valid  written  terms  of  a  con- 
tract 

lESA.  Note. — For  othw  cases,  see  Evidence, 
Dec.  Dig.  «=»3S4.1 

7.  Evidencb  «=:»419(1)  —  Pabol  Bvidencb  — 
Considbbation. 

If  a  written  instrument  falls  to  state  the 
entire  consideration,  the  same  may  be  shown, 
and  it  the  consideration  stated  is  in  ambiguous 
terms,  or  if  it  is  clear  that  the  whole  consid- 
eration is  not  stated,  the  true  condderatlon 
may  be  proved. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  1 1916;  Dec.  Dig.  «=>419a).] 

8.  EviDBNCE    «=3»434(1)  —  Pabol  Evidence 
Rdlb— Aduissibilitt. 

Oral  evidence  is  admissible  for  the  purpose 
of  impeaching  a  written  instrument  for  false 
or  fraudulent  representations,  upon  the  faith  of 
which  the  contract  was  entered  Into. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  H  2006,  2015,  2020;  Dec.  Dig. 
434a).l 

9.  Pleading  «s>67  —  Defbnses— Anticipat- 
ing Defenses. 

The  pleader  is  not  repaired  to  anticipate  de- 
teises; 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  }  139;  Dec.  IMg.  «=>67.] 

Appeal  from  District  Court,  Colfax  County; 
T.  D.  Lleb,  Judge. 

Action  by  George  W.  Pople  against  John 
Orekar.  From  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

This  Is  an  action  In  equity  to  foreclose  a 
mechanic's  lien,  arlalng  In  connection  with 
the  erection  of  a  two-story  brick  building  in 
tbe  city  of  Raton.  Appellant  demurred  to 
tbe  complaint,  subsequently  answering  and 
setting  up  a  counterclaim  and  alleged  waiver 
of  the  Ueo,  to  which  appellee  replied,  assert- 
ing an  absence  of  consideration  for  the  waiv- 
er and  fraud  in  its  procurement  To  the  re- 
ply appellant  demurred,  but  did  not  in  this 


demurrer  or  the  daunrrer  to  the  complaint 
raise  a  Jurlsdictloiial  quesUon.  The  demur- 
rers were  oTamled  by  the  trial  cmirt,  and 
the  parties  proceeded  to  trial  before  the 
court,  whidi  resulted  in  a  judgm^  for  ap- 
pellee for  the  sum  of  $341.81  and  attorneys 
fM  In  the  sum  of  f60,  ttom  whldi  Judgment 
and  decree  the  defendant,  appellant  here, 
appeals. 

J.  Leahy,  of  Raton,  for  appellant.  U  S. 
Wilson,  of  Baton,  for  appellee^ 

HANNA,  J.  (after  stating  the  facts  as 
above).  [1]  The  appellee  moves  to  strike  the 
bill  of  exceptions  because  an  order  of  tbe 
trial  court  filed  upon  the  4th  day  of  December, 
1919,  extending  the  time  for  signing  and  set- 
tling the  bill  of  exceptions  to  the  Oth  day  of 
December,  1915,  and  further  order  of  the 
court  granting  the  defendant  an  extension 
of  time  within  which  to  file  the  transcript  of 
record  In  the  Supreme  Court  until  the  17th 
day  of  December,  1915,  were  Improvidently 
entered,  and  not  within  the  statutory  re- 
quirements governing  such  extensions  of  time, 
the  return  day  having  been  previously  extend- 
ed to  the  7th  day  of  December.  The  further 
point  la  made  that  the  notice  served  upon  ap- 
pellee of  the  Intention  of  appellant  to  apply 
to  the  trial  judge  for  the  signing,  sealing, 
and  settling  of  tbe  blU  of  exceptions  was  not 
served  In  conformity  with  the  statute,  In 
that  the  day  fixed  for  settling,  signing,  and 
sealing  the  bill  of  exceptions  was  only  three 
days  prior  to  the  return  day,  which  was 
December  7, 1915,  and  further  because  tbe  no- 
tice was  dated  November  27,  1915,  and  re- 
ceived by  the  attorney  for  appellee  on  the 
29th  day  of  November,  1915,  but  that  no  tran- 
script of  record  was  filed  in  tbe  cause  with 
the  clerk  of  the  court  prior  to  the  30th  day 
of  November,  1915,  or  four  days  prior  to  the 
date  fixed  for  the  hearing  upon  the  applica- 
tion to  have  the  bill  of  exceptions  signed, 
sealed,  and  settled. 

It  appears  that  the  several  objections  were 
raised  and  exceptions  taken  to  the  action  of 
\ixe  trial  court  in  making  the  orders  referred 
to.  The  statutes  governing  the  question 
under  consideration  were  fully  considered  by 
this  court  In  the  case  of  Costilla  Land  & 
Development  Co.  et  al.  v.  Robert  Allen  et  aL, 
17  N.  M.  343,  128  Pac.  79,  and  it  was  there 
pointed  out  that  section  2  of  chapter  120, 
Laws  1909,  appearing  as  section  4490,  Code 
1915,  only  authorizes  an  extension  of  time 
within '  which  to  file  a  complete  transcript, 
and  under  this  section  no  authority  exists  for 
extending  the  time  for  settling  and  signing 
the  bills  of  exceptions.  By  section  4  of  cbai>- 
ter  120,  S.  L.  1009,  appearing  as  section  4505. 
Code  1915,  authority  was  granted  the  trial 
judge,  or,  In  his  absence  from  the  state,  any 
other  district  Judge,  to  extend  the  time  for 
settling  and  signing  tbe  bills  of  exceptions, 
application  for  which  extension  of  time,  how- 
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ever,  must  be  made  at:  leaat  ten  dayi  prtor 
to  the  return  day. 

There  Is  no  Questltm  In  the  case  undear  con- 
sideration but  tbftt  the  eztaiidcm  of  time  to 
settle  and  sign  the  Mil  of  exceptions  was 
made  within  the  ten-day  pexlod  Immediately 
preceding  the  return  day,  and  the  order  was 
therefore  ytolative  of  the  proTlslims  of  sec- 
tion 4505  of  the  Codev  for  whidi  reason  the 
moUon  to  strike  the  blU  of  exceptions  most 
be  granted.  See  Price  et  aL  Tott  et  aL, 
16  N.  M.  1.  m  Pac.  624. 

[2]  Then  are  numerous  asslgmnaits  of  er- 
ror,  most  of  wlilch  depend  upon  the  bill  of  ex- 
ceptions, and  therefore  cannot  be  considered. 
Appellant,  however,  uiges  that  the  trial  coort 
committed  error  In  oTerrolbig  demurrers  to 
the  complaint  and  the  reply.  It  Is  axiomatic, 
however,  that  a  demurrant  waives  his  right 
to  object  to  an  adverse  ruling  on  his  demurrer 
by  proceeding  to  trial  on  the  merits  or  by 
snbseqnently  pleading  over  to  the  merits. 
31  eye.  746;  B.  S.  Green  Co.  v.  Blodgett,  150 
lU.  169,  42  N.  B.  176.  60  Am.  St  Bep.  146. 

[t]  Appellant  next  argues  that  plaintiff  was 
est(^)ped  from  alleging  in  fats  reply  a  differ- 
ent time  of  payment  of  the  money  alleged  to 
be  due  him  than  he  allied  in  the  complaint, 
and  further  discusses  several  other  grounds 
of  alleged  estoppel.  We  fall,  bowever,  to 
find  any  assignment  of  error  raising  the 
question  of  estoppel,  and  therefore  will  not 
consider  these  alleged  grounds  of  error. 

The  next  proposition  argued  by  appellant 
predlmtes  error  on  the  action  of  the  trial 
court  In  overruling  the  motion  of  defendant 
to  strike  an  amendment  to  plaintiff's  reply, 
for  reasons  stated  In  said  motion.  The  only 
grounds  of  the  said  motion  necessary  to  con- 
sider have  to  do  with  the  alleged  failure  of 
said  pleading  to  set  forth  all  the  matters  re- 
lied upon  by  way  of  replication  to  the  an- 
swer. In  other  words,  the  so-called  amended 
reply  sought  to  supplement  the  original  reply, 
and  did  not  restate  all  the  matter  contained 
in  the  first  pleading  filed  as  a  reply.  In  Al> 
bright  V.  Albright  et  al.,  21  N.  M.  606,  167 
Pac.  662,  this  court  held  that  In  every  amenda- 
tory or  supplemental  pleading  filed  by  a  par- 
ty it  la  necessary  for  him  to  therein  restate 
his  entire  cause  of  action,  defense,  or  reply, 
and  all  matters  set  forth  In  his  original  plead- 
ing and  not  carried  forward  into  hla  amenda- 
tory or  supplemental  pleading  are  abandoned. 
Therefore  there  could  not  be  error,  so  far  as 
this  appellant  is  concerned.  A  failure  to 
comply  with  the  statute  would,  as  stated, 
^mply  operate  as  an  abandonment  of  the 
ori^nal  pleading;  therefore  we  find  no  er- 
ror  in  the  niatter  complained  of. 

[4]  It  is  next  assigned  as  error  that  the 
court  refused  to  make  specific  findings  of  fact 
and  conclusions  of  law  requested  by  defend- 
ant That  the  court  did  so  refuse  is  apparent 
frcHU  the  record,  but  we  cannot,  in  the  ab- 
sence of  a  bill  of  exceptions,  pass  upon  the 
alleged  erroneous  action  of  the  trial  court  in 


this  respect,  because  we  have  none  of  the 
evidence  before  us,  and  are  not  able  to  Judge 
whether  the  findings  ot  fact  tendered  and  re* 
quested  were  Improperly  refused  or  not 
This  being  true,  the  conduidons  of  law  which 
necessarily  were  based  upon  Uie  findings  of 
fact  cannot  be  passed  upon  by  this  court,  and 
we  therefore  cannot  sustain  either  contention 
of  appelant 

In  the  same  ccnnscUoD  it  Is  argued  that 
it  was  the  duly  of  the  trial  court  to  find  the 
tacts  and  give  its  con<^a^«is  of  law  perti- 
nent to  the  cas^  which  the  trial  court  failed 
and  refused  to  do.  We  find  no  evidence  of 
the  fidlnre  of  the  trial  court  In  this  respect 
except  so  far  as  it  appears  that  the  trial  court 
refused  to  give  the  findings  of  fiict  and  ctm- 
duslons  ctf  law  tendered  by  the  defmdant. 
In  the  case  of  Bnderstein  v.  A^  T.  &  S.  F. 
Ity.  Co.,  21  N.  H.  548,  157  Pa&  670,  this  court 
re^ntly  held  that  where  tlie  appellant  com- 
plains of  the  fact  that  the  court  omitted  to 
make  findings  of  fact,  but  did  not  call  this 
omission  so  to  do  to  the  attention  of  the  trial 
court,  the  point  Is  not  available  in  this  court 
In  other  words,  the  appellant  cannot  be 
beard  to  dialm  the  benett  of  an  alleged  error 
In  an  omissifm  by  the  trial  court  where  be 
did  not  direct  the  attention  of  the  court  to 
such  omission  the  necessary  request  that 
the  court  make  the  flnOUigs  and  condu^ns 
called  for  by  the  statute.  It  is  true  In  this 
case  the  appelant  did  tender  certain  flndii^ 
of  fact  and  conclusions  of  law.  Bt^t  these 
were  not  deemed  proper  to  be  giv«D  and  were 
refused.  Ko  further  request  was  made  by 
appellant  for  additional  findings  by  ttie  trial 
court,  and  no  other  findings  were  tendered 
or  called  for.  We  therefore  find  no  error  la 
the  record  In  this  respect. 

The  judgment  of  the  lower  court  is  affirm- 
ed ;  and  it  Is  so  ordered. 

BOBERTS,  C.  J.,  and  PARKER,  J.,  concur. 

On  Motion  for  Rehearing. 

HANNA,  J.  Appellant  urges  a  number  of 
grounds  In  support  of  his  motion  for  rebeai^ 
ing,  the  first  11  grounds  stated  covering  sub- 
stantially the  same  question,  which,  briefly 
stated.  Is  predicated  upon  the  following  facts, 
viz.:  That  this  court  overlooked  the  fact  that 
at  the  time  of  the  oral  argument  the  motion 
to  strike  the  bill  of  exceptions  and  to  dis- 
miss the  appeal  had  been  denied,  for  which 
reason  this  court  was  precluded  from  agnin 
entering  upon  a  consideration  of  the  ques- 
tion, and  by  reason  of  the  further  fact  that 
appellee,  having  filed  a  brief  upon  the  merits, 
had  waived  his  right  to  again  urge  the  al- 
leged defect  in  the  appeal,  giving  rise  to  the 
motion  to  strike  and  dismiss,  and  that  there- 
fore this  court  could  not  enter  upon  a  re- 
consideration of  tlie  question  as  called  upon 
to  do  by  a  supplemental  brief  of  appellee 
filed  July  20,  1916,  again  raising  the  alleged 
d^ects  in  the  record. 
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In  onr  opinion  we  held  that  tlie  aptdlca- 
tlon  for  an  extension  of  time  within  which  to 
settle  and  sign  the  hUl  of  exceptions  must 
not  be  made  within  ten  days  of  the  return 
day,  and  that  the  bUl  ct  exceptions  In  this 
«ase  must  be  stricken  because  snch  applica- 
tion bad  been  made  within  the  period  of  ten 
days,  and  therefore  violated  the  proriaioDS 
«f  sectioQ  4S05,  Code  of  1915. 

We  assume  that  December  7,  191S,  was  the 
return  day  in  this  case.  It  had  been  fixed 
as  the  return  day  by  stipulation,  and  by  the 
order  of  the  district  court  made  and  entered 
■on  the  4th  day  of  October,  1915,  at  Tucum- 
carl,  N.  U.  It  is  now  contended  that  this 
date  was  the  time  fixed  for  signing-  and  set- 
tling the  bill  of  exceptions  only,  and  this 
<x>ntentlon  finds  some  support  In  a  later  order 
-of  the  trial  court,  entered  oa  the  6th  day  of 
December,  1915,  In  which  order  the  trial 
-court  granted  "the  defendant  an  extension  of 
time  within  which  to  file  the  transcript  of 
record  or  certified  copies  thereof  in  the  Su- 
preme Court  of  New  Mexico,"  fixing  said  ex- 
tension of  time  "as  December  17,  1915." 

This  court  assumed  that  the  trial  court 
and  counsel  understood  the  term  "return 
day"  to  mean  just  what  the  statute  Intended 
It  should  mean,  and  what  is  commonly  under- 
stood by  this  court  and  counsel  generally  to 
be  the  meaning  of  the  term.  The  several  or- 
ders and  motion,  upon  car^uI  examination, 
would  posdbly  Indicate  that  the  counsel  in 
the  court  below  did  cot  have  the  meaning  of 
the  term  "return  day"  clearly  In  mind.  It 
was  evidently  assumed  that  the  extension  of 
time  to  December  7,  1915,  was  for  the  pur 
pose,  and  the  purpose  only,  of  settling  and 
signing  the  bill  of  excepttons.  The  last  or- 
der of  the  trial  court  evidently  sought  to  cor- 
rect the  Inadvertence  of  counsel  and  extend- 
■ed  the  return  day  to  the  17th  of  December, 
without  designating  the  later  date  as  the  re- 
tarn  day.  In  view  of  the  confusion  which 
bas  existed  In  the  treatment  of  this  particu- 
lar matter  by  both  trial  court  and  counsel, 
It  is  deemed  advisable  to  reconsider  onr  ac- 
tion In  striking  the  bill  of  exc^ions  and  to 
gire  consideration  to  such  assignments  of  er- 
ror as  we  have  heretofore  declined  to  con- 
sider upon  the  ground  that  the  bill  of  excep- 
tions was  not  before  us.  and  we  will  there- 
fore take  up  a  consideration  of  these  in  their 
order. 

[I]  The  first  point  relied  upon  by  appellant 
In  bis  brief,  whldi  has  not  been  given  con- 
sideration In  our  former  opinion.  Is  that  the 
trial  court-  erred  In  overruling  the  objections 
<ft  defendant  to  testlnuHiy  of  the  witnesses 
JaramlUo  and  Romero,  because  audi  testimo- 
ny was  offered  for  the  purpose  of  proving  a 
verbal  agreement  between  the  Utlgants,  enter- 
ed into  prior  to  the  making  of  the  written 
Agreement.  WhUe  appellant's  contention  in 
this  respect  Is  not  clear.  It  must  be  based 
upon  the  ground  that  the  alleged  verbal 


agreemoit  became  merged  In  the  written  con- 
tract 

litB  conversation  testlfl^  to  dealt  with  an 
understanding  between  the  parties  to  the 
litigation,  had  before  a  written  contract  be- 
tween  Qiem  was  entered  Into,  and,  over  the 
objection  of  the  defendant  on  the  ground  that 
the  former  understandlDg  was  immaterial, 
the  court  permitted  the  testimony  to  be  giv- 
en upon  the  theory  that  the  alleged  written 
contract  related  back  to  the  previous  verbal 
understanding.  The  record,  however,  further 
discloses  the  fact  that  the  alleged  written 
contract,  which  was  set  out  in  the  answer 
of  defendant,  had  been  abrogated  by  agree- 
ment of  the  parties,  and  a  subsequrait  verbal 
contract  entered  into,  which  was  the  con- 
tract referred  to  In  the  complaint,  and  which 
was  substantially  the  same  as  the  first  parol 
agreement.  By  reason  of  this  issue  between 
the  parties  as  to  what  contract  had  been  en- 
tered into  by  the  parties,  it  would  become 
evident  that  the  conversation  before  employ- 
ment, as  testified  to  by  the  witness  Jaramillo, 
would  be  important  in  throwing  light  ni>on 
the  undertaking  or  agreement  which  was 
finally  entered  into,  and  therefore  this  evi- 
dence became  material.  The  same  conclu- 
sion applies  to  the  testimony  of  the  witness 
Romero. 

The  next  error  assigned  la  the  refusal  of 
the  trial  court  to  admit  certain  evidence  of 
defendant,  offered  to  prove  a  bar  account  of 
the  plaintiff ;  It  being  contended  that  defend- 
ant laid  a  proper  foundation  for  the  intro- 
duction of  this  evidence  by  showing  tiuit  cer- 
tain charge  slips  were  made  by  a  bartender, 
Ely  Markovich,  who  could  not  be  produced. 
It  appears  from  the  record  that  Markovich 
made  charges  on  slips  of  paper  which  the  de- 
fendant bad  totaled  and  entered  in  a  Iwok  in 
his  possession  at  the  time  he  was  seeking  to 
testify,  and  from  which  he  attempted  to  give 
evidence.  The  statement  of  counsel  for  de- 
fendant was  as  follows: 

"Defendant  excepts  to  the  ruling  of  the  court, 
and  now  offers  the  testimony  of  the  witness  as 
to  the  eotries  made  by  Mr.  Markovich  and 
transferred  by  this  wltneaa  to  the  books  at- 
tempted to  be  offered  in  evidence  and  offers  the 
books,  and  further  offers  to  have  the  witness 
refresh  his  recollection  of  the  charges  made 
against  plaintiff  as  made  by  this  witness  and 
copied  from  the  original  entries,  and  then  testi- 
fy from  mono^.** 

nie  court  mled  that  the  bo<*8  could  not 
go  in  evidence  unless  the  original  ratrles 
upon  whi<^  they  were  based  should  go  In 
with  them.  The  statute  under  which  the  de- 
fendant was  evidently  attempting  to  proceed 
was  section  2187,  Code  1915,  whldi  reads  as 
follows: 

"In  the  trial  of  civil  causes  In  the  courts  of 
this  state,  the  books  of  account  of  any  mer- 
chant, shopkeeper,  physician,  blacksmith  or  oth- 
er person  doing  a  rMular  business  and  keeping 
daily  entries  thereof  may  be  admitted  in  ev& 
dence  as  proof  of  such  accounts  upon  the  fol- 
lowing conditions: 

"First  That  he  kept  no  (derk,  or  else  th* 
clerk  is  dead  ot  Inaccesidble. 
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"Second.  Upon  proot  the  partr's  oath  being 
siifGcient,  that  the  book  tendered  is  the  booli  ox 
ori;]Dal  entries. 

"Third.  UpoD  probf,  b;  his  customers,  that 
he  usually  kept  correct  books. 

"P^ouFth.  Upon  inspection  by  iho  court  to  see 
if  the  books  an  fre«  from  any  sosptcim  of 
fraud." 

It  Is  clearly  erldent  tball  there  was  do 
real  attempt  to  comply  with  the  terms  and 
conditiona  of  this  statute;  for  which  reason 
we  find  no  error  in  this  ruling  of  the  trial 
court.  There  was  no  evidence  tending  to  ex- 
plain why  the  clerk  who  had  made  the  origi- 
nal entries  could  not  be  produced,  nor  why 
the  original  book  of  entries  could  not  be 
produced,  nor  that  the  account  as  produced 
was  correct,  and  In  other  respects  the  testl* 
mony  failed  to  show  any.  real  compliance 
with  the  statute  npcm  this  gubdect 

The  next  point  assigned  as  error  by  appel- 
lant is  that  the  evldenee  of  the  witness  Her- 
bert Flukle  was  Imprc^rly  admitted  over 
the  objectimi  of  the  defendant,  beatase  the 
written  contract  could  not  be  ateogated  by 
tliis  evidence.  This  contentl<n  loses  sii^t  of 
the  tact  that  plaintifC  claimed  a  retbai  con- 
tract for  personal  employment  to  snp^vlse 
the  craistruction  of  the  buildtng,  which,^ 
plaintiff  contends,  bad  been  abrogated.  The' 
testimony);  of  the  witness  tended  to  prove 
plaintifTs  contentictt,  and  was  therefore 
clearly  admissible.  It  Indicated  that  de- 
fendant- had  assumed  diarge  of  the  work, 
ana  was  employing  labor  and  fixing  wages, 
and  thereby  demonstrating  that  the  written 
contract  had  beea  abrogated. 

The  next  point  argued  Is  that  tbcf  trial 
court  was  In  error  in  rendering  the  decree 
because  the  court  bad  no  Jurisdiction  so  to 
do,  ilnce  the  only  ground  for  equity  Jurisdic- 
tion was  the  auction  of  the  alleged  lien, 
and  the  defendant's  waiver  of  the  same  was 
presented  to  the  court  prior  to  the  time  the 
court  attempted  to  take  Jurisdiction,  and  try 
the  cause  without  the  aid  of  a  Jury,  thereby 
depriving  defendant  of  bis  right  to  have  said 
facts  tried  by  Jury.  It  does  not  appear  that 
this  point  was  presented  by  the  as^gnments 
of  error  of  appellant,  and  we  have  searched 
the  record  in  vain  to  find  where  the  point 
was  called  to  the  attention  of  the  trial  court. 
The  brief  of  appellee  is  silent  upon  this 
point,  but  our  examination  leads  us  to  con- 
clude that  there  Is  absolutely  no  merit  or 
basis  for  this  contention. 

The  next  error  assigned  is  that  the  decree 
is  erroneous  because  it  Is  apparent  from  the 
amount  thereof,  and  which  Is  practically  all 
that  plaintiff  sued  for,  that  no  allowance 
was  made  the  defendant  as  an  offset  for  the 
damages  sustained  for  plaintiff's  failure 
to  fulQll  his  part  of  the  conditions  in  said 
written  contract,  and  that  said  decree  failed 
to  allow  the  defendant  any  offset  whatever 
as  set  forth  in  the  counterclaim  of  his  an- 
swer. It  appears  from  the  record  that  the 
amount  sued  for  was  Hd2,  and  Interest, 
while  the  amount  recovered  was  $341,  so  that 


the  essential  ground  of  plaintUTs  complaint 
in  connection  with  this  alleged  error  is  not 
well  takm;  as  it  Is  evident  that  something 
was  allowed  in  the  way  of  an  offset  It  is 
not  for  this  court  to  weigh  the  evidence,  but, 
as  has  beoi  bo  frequently  said  as  to  require 
no  citation  of  authority,  where  there  is  sab- 
stantiial  evidence  to  tmppoit  the  verdict  or 
Judgment,  or  th^  findings  ot  the  coart,  for. 
tber  inqi^  In  this  court  wilt  not  be  had. 
Waders  New  Mexico  Appellate  Piocedor^  I 
499. 

The  next  four  asslgnmoits  of  er^r  deal 
with  an  alleged  walvw  of  the  mechanic's 
lien,  which  is  the  basis  of  the  suit  It  is  first 
contended  ttut  evidence  was  improperly  ad- 
mitted tending  to  show  fraud  by  miar^reaen- 
tation  in  procorlng  the  waiver;  that  plaintiff 
made  no  request  to  have  the  waiver  aet 
aside:  that  the  waiv»  was  not  sufildimtly 
pleaded;  that  the  alleged  misrepreaentatioa 
did  not  constitute  fraud ;  and  that  the  plead- 
ings should  have  been  amended  in  order  to 
give  the  court  Jurisdiction  to  pass  upon  the 
alleged  waiver.  It  appears  from  the  evi- 
dence that  the  plaintiff  below,  appellee  here, 
before  the  completion  of  his  work  upon  the 
building,  execnted  a  waiver  of  his  lien,  his 
testimony  dlsfdoeing  that  he  did  this  upon 
representations  by  the  defendant,  appellant 
here,  that  It  was  necessary  to  borrow  money 
and  place  a  mortgage  upon  the  property 
in  order  to  secure  funds  to  complete  the 
work,  and  that  after  he  secured  the  funds 
he  would  pay  the  money  due  the  plaintiff. 
His  agreement  so  to  pay  the  amount  due  is 
relied  upmt  as  the  misrepresentation  con- 
stituting fraud.  It  is  also  urged  by  appellee 
that  there  was  no  consideration  for  the  waiv- 
er, and  that  the  expressed  consideration  of 
$1  was  not  paid.  The  alleged  waiver  of  the 
lien  was  signed  after  the  employment  of  the 
plaintiff,  and  the  employment  was  In  no  way 
conditioned  upon  the  execution  of  the  waiver 
of  the  lien.  There  is  no  controversy  between 
the  parties  that  the  medianlc's  Ilea  could  be 
waived.  It  Is  simply  contended  that  there  Is 
no  consideration  for  the  alleged  waiver  in 
question,  or,  if  consideration  existed,  U  has 
failed  by  reason  of  the  alleged  bad  faith  or 
fraud  of  the  defendant 

[7]  The  statement  of  the  several  assign- 
ments of  error,  though  somewhat  confusing 
and  apparently  presenting  difficulties,  is,  in 
our  opinion,  resolvable  into  the  one  question 
of  whether  or  not  parol  testimony  can  be 
Introduced  to  show  the  real  consideration  for 
the  written  contract  or  waiver  of  the  lien. 
The  general  rule  is  that  parol  evidence  can- 
not be  received  to  contradict,  vary,  add  to,  or 
subtract  from  the  valid  written  terms  of  a 
contract.  This  rule,  however,  is  subject  to 
the  exceptions  that,  If  a  written  instrument 
fails  to  state  the  entire  consideration,  the 
same  may  be  shown,  and  If  the  consideration 
stated  is  in  omblguous  terms  or  if  it  is  clear 
that  the  whole  consideration  Is  not  stated, 
the  true  consideration  may  be  proved.  Jones 
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on  Evidence,  S  468.  The  same  author  also 
states  the  nile  to  be  that  the  real  considera- 
tion may  be  proved,  althongb  different  from 
that  expressed  In  the  writing,  unless  the  pa- 
rol testimony  tends  to  change  the  contract  it 
self,  in  which  event  parol  evidence  la  not  ad- 
missible. To  the  same  effect,  see,  also,  Wig- 
more  on  Evidence,  S  2433;  volume  3,  Ency.  of 
Evid.  pp.  401,  402;  9  Gyc.  368;  6  A.  &  E. 
Ency.  of  Law,  767. 

[B]  If  the  evidence  objected  to  does  not  go 
to  the  matter  of  proving  the  true  considera- 
tion, but  Is  solely  to  be  considered  as  evi- 
dence of  mlsr^resentatlon  amounting  to 
fraud,  we  find  that  the  evidence  would  never- 
theless be  admissible,  upon  the  ground  that 
oral  evidence  Is  admissible  for  the  purpose  of 
Impeaching  a  written  Instrument  for  false 
or  fraudulent  representations,  upon  the  faith 
of  which  the  contract  was  entered  into. 
That  this  is  an  exception  to  the  general  rule 
as  to  the  admissibility  of  oral  evidence  af- 
fecting the  terms  of  the  written  Instrument 
finds  support  in  Abbott's  Proof  of  Facts,  p. 
662,  and  in  the  authorities  there  dted. 

[I]  We  deem  It  unnecessary  to  further  con- 
sider the  question  raised  by  the  several  as- 
slgnments  of  error  referred  to,  further  than 
to  say  that  the  objection  that  the  waiver 
was  not  sufficiently  pleaded  is  not  well  taken. 
It  Is  a  well-established  principle  of  pleading 
that  the  pleader  is  not  required  to  anticipate 
defenses.   81  Gyc.  100. 

[6]  The  next  assignment  of  error  Is  that 
a  Judgment  or  decree  in  any  amount  for 
plaintiff  would  be  erroneous  because  of  insuf- 
ficient evidence  to  support  the  same.  An  ex- 
amination of  the  record,  however,  clearly 
•hows  substantial  evidence  to  support  the 
Judgment  of  the  lower  court,  and  it  will 
ther^we  not  be  disturbed  by  this  court 

Finding  no  error  in  the  record,  or  tbe  bill 
of  exceptions,  we  adhere  to  our  former  Judg- 
ment, wliicb  Is  that  the  Judgment  of  tlie  low- 
er comt  be  affirmed;  and  it  Is  so  ordered. 

ROBEBTS.  a  and  PABKEB,  J,,  oon- 
cui. 


(22  N.  M.  302) 

LOFTUS  et  al.  T.  JOHNSON.  (No.  1824.) 
(Supreme  Oonrt  of  New  Mexico.   Dee.  ilO. 

i9ia> 

(SvOabiu  by  the  Court.) 

1.  ArrKAL  AUD  Erbob  «=>616  —  Becobd  — 
Scope  and  Contshto— Neckssitt  fob  Bill 
OF  Exceptions. 
In  nil  actions  tried  without  a  jury  the  tes- 
tunony  taken  before  a  court  or  that  taken  by  a 
referee,  the  traDscribed  notes  of  the  stenogra- 
pher in  such  casea,  properly  certified  by  the 
court  or  referee,  and  all  motions,  orders,  or  de- 
cisions made  or  entered  in  the  progress  of  the 
trial  of  any  such  action  shall  become  and  be 
a  part  of  the  record  for  the  purpose  of  having 
Che  cause  reviewed  by  the  Supreme  Court  upon 


appeal  or  writ  of  error,  without  any  bill  of  ex- 
ceptions. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  {{  2332-2340;  Dec.  I»g.  «» 
616.] 

2.  Appeal  and  Ebbob  «=3597(1)— Recobo— 
Mattbbs  to  be  Shown. 

Section  31,  c.  67,  Sess.  Laws  1907  tsection 
4500,  Code  191S),  provides  a  method  by  which 
less  than  the  entire  record  may  be  incorporated 
into  the  transcript,  but,  under  this  section,  all 
that  portion  of  the  record  essential  to  a  review 
in  the  Supreme  Court  of  the  questions  presented 
must  be  incorporated  into  the  transcript  of  the 
record. 

[Ed.  Note. — For  other  cases,  see  Apjteal  and 
Error,  Cent.  Dig.  »  2627-Si6Sl.  2636-2638; 
Dec.  Dig.  «=>597(1).J 

3.  Appeal  and  Ebbob  «=»007(1)— Bevibw— 

Pbesumftions. 
Upon  a  doubtful  or  deficient  record  every 
presumption  is  Indulged  in  favor  of  the  cor- 
rectness and  regularity  of  the  decision  ot  the 
court  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  8673,  8678;  Dec.  Ug.  «s> 
907(1).] 

4.  Appeal  and  Ebbob  ^»596— Recobo— Dit- 
TT  to  Pbbpabb. 

The  duty  of  having  a  transcript  properly 
prepared  and  filed  rests  upon  the  appellant  or 
plaintiff  In  error. 

[Bd.  Notfc— other  caseiL  see  Appeal  and 
Error,  Cent;  Dig.  H  2624-2CQ6;  Dee.  Dig.  ^ 
596.] 

5.  Appeal  and  Ebbob  ^s^dSOGD— Riooed— 
Defects— CoBBXcnoH. 

Section  4502,  Code  1016,  provides  that  a 
sng^estion  or  motion  for  a  cernorari  to  supply 
a  diminution  of  the  record  shall  be  made  on  the 
first  day  of  the  term  to  which  the  appeal  or  writ 
of  error  is  returnable,  and  shall  be  accompanied 
by  an  affidavit  setting  forth  reasons,  satisfactory 
to  the  courts  for  the  (unission  of  the  same  from 
the  transcript 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  2846;  Dec.  Dig.  ^>060(2>.] 

Error  to  District  Oonrt.  San  Juan  County ; 
Abbott,  Judge. 

A<!tion  J.  Alleo  Jotanstm  ag^nst  T.  L. 
Loftns  and  others.  Judgment  for  plaintiff, 
and  defendants  Loftns  and  others  bring  er- 
ror.  Ifotion  to  dismiss  denied. 

Etank  A.  Bntdick,  of  E^rmlngton,  for 
plalutUEi  In  error. 

HANNA,  J.  This  is  a  snlt  brought  by  the 
defendant  in  error,  J.  Allen  Johnson,  against 
the  town  of  Farmington,  and  Messrs.  Loftus, 
Hall,  and  Tucker,  plaintiffs  In  error,  seeking 
damages  for  the  alleged  negligent  perform- 
ance of  a  contract  for  the  construction  of  a 
waterworks  system  to  supply  the  town  of 
Fnrmlngton. 

At  this  time  the  case  Is  not  before  us  <m 
Its  merits,  but  upon  a  motion  by  the  defend- 
ant In  error  to  dismiss  the  appeal,  the 
grounds  of  which  motion  are:  First,  where 
only  a  portion  of  the  record  and  proceedings 
of  the  trial  court  is  deemed  necessary  to  a 
review  of  the  case,  and  such  portion  is  call- 
ed for  by  the  prs»:ipe  filed  in  the  office  of 
the  clerk  of  the  district  conrt,  under  the  pro- 
visions of  section  4600,  Code  1915,  it  is  neces- 
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sary  that  tlie  coait  stenograpber  transcribe 
the  whole  of  his  stenographic  notes  and  file 
the  same  in  the  office  of  the  clerk  of  the 
court  in  which  the  action  In  which  they 
were  taken  was  tried.  Section  4500  does 
not  clearly  provide  tor  the  Qllng  in  the  office 
of  the  clerk  of  the  transcribed  DOtes  of  the 
evidence  or  proceedings  had  at  the  trial, 
though  inferentially  such  would  seem  to  be 
called  for.  The  preeclpe  Is  directed  to  the 
clerk  of  the  court  and  calls  for  a  portion  or 
portions  of  the  proceedings,  which,  It  would 
seem,  the  clerk  would  be  unable  to  incorpo- 
rate in  the  transcript  to  be  prepared  by  him 
unless  all  of  the  proceedings  were  on  file  in 
his  office. 

In  the  case  of  bills  of  exceptions,  under  the 
provisions  of  section  4495,  It  was  evidently 
the  lotentlon  of  the  Legislature  to  authorize 
any  party  to  an  action  to  require  the  court 
stenographer  to  transcribe  the  whole  or  any 
part  of  his  notes,  which  are  then  to  be  filed 
io  the  office  of  the  clerk  of  the  court  and 
thereafter  embodied  In  the  bill  of  exertions. 
This  section  and  .section  4500  were  both  in- 
cluded in  the  appellate  procedure  act  of 
1907,  and  the  fact  that  the  filing  of  the  trans- 
cribed notes  In  the  office  of  the  clerk  of  the 
court  is  not  retjulred  under  section  4405 
would  perhaps  cast  some  doobt  uptHi  the 
construction  of  section  4500. 

We  hare  not  been  favored  with  a  brief  by 
defendants  In  error  in  support  of  the  motion 
to  dismiss,  and  by  reason  of  the  fact  that 
our  determination  upon  the  second  point 
raised  makes  the  decision  upon  this,  the 
first  point  raised,  a  moot  question,  we  are 
disposed  to  pass  the  question  without  decid- 
ing, until  such  time  as  the  court  has  the 
question  before  It  properly  briefed. 

The  second  and  only  other  point  raised  by 
the  motion  to  dismiss  ia  tliat  where  a  por- 
tion only  of  the  record  or  proceedings  of  tne 
trial  court  is  sought  to  be  brought  to  this 
court  for  review,  under  sections  4^  and 
4500,  Code  1915,  it  la  necessary  that  the  por- 
tion of  the  proceedings  so  brought  up  for 
review  shall  be  properly  certified  by  the 
court  or  referee,  which  certificate  must  also 
show  that  the  portion  of  the  testimony  or 
proceedings  so  brought  up  for  review  con- 
tains all  the  evidence  In  the  court  below  npon 
the  question  or  questions  sought  to  be  re- 
viewed. 

[1]  Ttie  provisions  of  section  4493  are 
plain,  and  It  is  there  clearly  provided  that: 

"Id  all  actions  tried  without  a  jury  the  tes- 
timon;  taken  before  a  court  or  that  taken  by 
a  referee,  the  tranacribed  notes  of  the  steuog- 
rapber  in  such  cases,  properly  certified  by  the 
court  or  referee,  and  aU  motions,  orders  or  deci- 
sions made  or  entered  in  the  progress  of  the 
trial  of  any  such  action  shall  become  and  be  a 
part  of  the  record  for  the  purpose  of  liaving  the 
cause  reviewed  by  the  Supreme  court  npon  ap- 
peal or  writ  of  error,  without  any  bill  of  ex- 
ceptioDs." 

[2]  In  the  recent  esse  of  Rogers  t.  Craw- 
ford, 161  Pac.  11S4,  not  yet  officially  r^rted, 
this  court  held  that  the  certificate  of  the 


court  stenographer,  in  Itself  Is  Insuffident  to 
make  the  transcript  of  the  proceedings  of  the 
trinl  court  an  element  in  the  review  of  the 
case.  In  that  the  transcript  was  not  properly 
certified  to.  It  Is  plain  that  the  transcript 
must  be  certlfled  to  by  the  court  or  referee 
before  whom  the  testimony  was  taken.  In 
the  present  case  only  a  portion  of  the  testi- 
mony is  attempted  to  be  brought  before  this 
court  for  review,  and  an  attempt  was  made 
to  comply  with  the  statute  In  the  matter  of 
the  certificate,  which  was  made  by  the  trial 
Judge  in  the  following  language: 

"The  foregoing  transcript  of  the  testimony  of 
the  therein  named  witnesses  at  the  trial  of  the 
said  cause  of  action  is  approved  by  me  as  be> 
ing  a  correct  record  of  a  portion  of  the  testi- 
mony bad  and  taken  at  and  during  said  trial. 
Edmund  G.  Abbott,  Jodgfl:" 

It  Is  apparent  that  the  foregoing  certificate 
does  not  recite  that  the  portion  of  the  testi- 
mony certified  to  as  being  a  correct  record 
of  the  testimony  taken  at  ttie  trial  constitutes 
all  the  testimony  upon  the  questlw  or  ques- 
tions sought  to  be  raised  by  the  pnedpe  filed 
in  the  ofBce  of  the  district  clerk  under  the 
provisions  of  section  4500.  This  section  of 
the  Code  was  before  this  court  for  emistrue- 
tion  in  the  case  of  Baca  et  al.  v.  Unknown 
Heirs,  20  N.'  M.  1.  146  Pac  945,  where  the 
court  said  In  an  opinion  of  Chief  Justice 
Itoberts: 

"Section  31,  c.  67,  S.  L.  1907  (section  4500, 
Code  1915),  provides  a  method  by  which  less 
than  tlie  entire  record  may  be  incorporated  into 
the  transcript,  but  under  this  section  all  that 
portion  of  tne  record  essential  to  a  review  in 
the  i-upreme  Court  of  the  questions  presented 
must  be  incorporated  into  the  transcript  of  the 
record." 

To  the  same  efTect  see.  also.  New  Mexico 
Coal  &  Mining  Co.  v.  Baker,  21  N.  M.  531, 
at  542.  167  Pac.  167. 

[1]  The  territorial  Supreme  Court,  In  the 
case  of  Street  v.  Smith,  15  N.  M.  95, 103  Pac. 
644,  disregarded  a  traoscript  containing  what 
purported  to  be  the  testimony  in  a  case  be- 
cause It  was  not  pr<^rly  certified  to,  holding 
that  upon  a  doubtful  or  deficient  record  ev- 
ery presumption  Is  Indulged  in  favor  of  the 
correctness  and  regularity  of  the  decision  of 
the  court  below.  This  principle  has  been 
differently  stated  in  numerous  decisions  and 
is  well  established.  It  Is  admitted  to  be  the 
law  by  the  brief  of  plalntifTs  In  error. 

[4]  They  seek  to  escape  its  application  by 
a  contention  that  because  the  abstract  of  the 
record  contains  a  statement  by  counsel  that 
the  testimony  submitted  comprises  all  Uie 
testimony  taken  at  the  trial,  bearing  upon 
the  points  raised,  a  challenge  to  the  appd- 
lee  was  thereby  made  to  prove  the  stacement 
to  be  untrue  by  the  exhibition  of  other  por- 
tions of  the  stenogi^phlc  notes.  Inasmuch  as 
section  4500  of  the  Code  gives  him  the  priv- 
ilege of  so  doing.  This  contention  is  nat^a- 
ble  because,  as  held  by  this  court  in  the  case 
of  Baca  et  al.  v.  Unknown  Heirs,  20  M.  M. 
1,  146  Pac.  846,  the  duty  of  IiatIds  a  trails 
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•cript  properly  prepared  and  filed  rests  npon 
tbe  appeUODt  or-plalntfff  In  error. 

[I]  Tbe  result  of  our  cwduslon  npoa  the 
second  point  raised  by  the  motion  Is  that 
tbe  transcript  of  the  testimony  not  having 
heoi  ptapaAy  certtfled  to  by  the  trial  conrt, 
cannot  be  considered  by  this  conrt  In  pass- 
ing upon  tbe  ease  npon  Its  merits.  In  an- 
ticipation of  Oie  posslUHty  of  tbls  result, 
counsel  for  plaitftiift  in  error,  in  tlie  con- 
dndii^  portion  of  his  brief,  saeestB  a  dlmi* 
nntlon  of  tbe  record,  and  that  his  sogsestion 
be  consldoed  a  motion  asking  for  certiorari 
to  snpiAy  such  diminution,  upon  the  ground 
that  special  cause  exists  as  set  out  in 
tions  4601  and  4S02  of  the  Code  of  1915. 
iniile  It  is  doubtful  whether  the  relief  sought 
by  certiorari  Is  available  under  the  drcum- 
Btances,  a  point  not  necessary  to  be  dedded. 
yet  plaintiffs  in  error  have  not  put  them- 
selves within  the  terms  at  section  460£,  which 
provides  that  a  snggestion  or  motion  tor  cer- 
tlOTart  to  supidy  a  diminution  of  the  record 
shall  be  made  on  the  first  day  of  the  term  to 
whldi  the  appeal  or  writ  of  error  Is  return- 
able, and  shall  be  accompanied  by  an  affida- 
vit setting  forth  reasons,  Batlsfactory  to  the 
court,  for  the  omlralon  of  the  same  from 
tile  transcript.  There  is  nothing  omitted 
from  the  transcript  in  this  case,  and,  from 
the  facts,  it  would  clearly  appear  that  the 
record  below,  so  tar  as  tbe  defective  certifi- 
cate la  concerned,  would  disclose  the  same 
facts  as  tbe  transcript  before  us  now  dis- 
closed, fbr  which  reasons  a  certiorari  would 
serve  no  useful  purpose^  if  available,  as  a 
remedy  tor  the  cuidltion. 

Inasmuch  as  one  of  the  questlcms  raised 
upon  the  merits  may  be  solved  by  resort  to 
the  record  proper,  the  motion  to  dismiss  must 
be  denied;  and  It  Is  so  ordered. 

ROBEBTS,  a  J.,  and  PARKER,  J.,  coo- 
cnr. 


02  N.  M.  293) 

CBAIG  et  aL  v.  PARSONS  et  at 
(No.  1887.) 

(Bopreme  Court  of  New  Mexico.   Dec.  11. 

i»ia) 

fSvllahug  by  the  CourM 
1.  Bbokkbs  «=>7— Cbeation  or  Rxlation. 

A  contract,  providing  that  one  party  a^ees 
to  sell  land  ot  another  party  for  a  certain  sum, 
for  wbicb  first  party  Bhall  receive  a  certain 
Btipnlated  commission,  Aeld  to  create  the  rela- 
tion of  principal  and  aeent  between  the  par- 
ties. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  DiB.  H  6-8;   Dec.  Dig.  ^7.] 

X  BbOKXBS  —  CONTBA.CT8  —  COHSTBUO- 

TioN— "To  Sell.'* 
Tbe  expression  "to  sell,"  used  in  contract 
of  brokerage  defined. 

fOd.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  I  13;  Dee.  Dig.  ®=»14. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Sell.] 


3.  Bboeebs  «=>35,  65(2)  —  Compensation  — 
Right  to. 

Where  an  agent  sells  land  of  his  principal 
at  a  price  in  excess  of  the  price  stipulated  and 
agreed  upon  between  the  principal  and  the 
agent,  ana  fraodulentl;  appropriates  the  differ- 
ence to  himself,  or  nenoits  others  to  appropriate 
it,  he  beames  liable  to  the  principal  for  such 
difference,  together  with  tbe  value  of  tbe  com- 
nuasion  received  by  him. 

^pEd.  Note.— For  other  cases,  see  Brokers,  Cent. 
Djs.  H  27.  48;  Dee.  Dig.  «»86.  65(2)!] 

4.  Bbokbbs  «s>102— Riohtb  or  Pbinoifaz^ 
Fraud. 

Where  a  person,  with  full  knowledge  of  the 
facts,  aids  and, abets  a  broker  in  the  commission 
of  an  act  of  fraud  upon  the  principal,  he  is  lia- 
ble to  the  latter  for  loss  suBtaineu  thereby. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  I  146;  Dec  Dig.  €=al02.] 

Appeal  from  District  Court,  Chaves  Coun- 
ty; Richardson,  Judge. 

Action  by  Harry  V.  Oralg  and  another 
against  Ralph  M.  Parsons  and  another. 
From  a  Judgment  for  plalntllb,  defendants 
appeal.  Afilrmed  on  condition. 

Geo.  S.  Downer,  of  Albuquerque,  and  Reld 
ft  Hervey  and  Ed.  S.  Glbbany,  all  of  Roswell, 
for  appellantst  B.  G.  Reld,  of  Roswell,  for 
appellees. 

HANNA,  J.  This  is  an  appeal  from  the 
district  court  of  Chaves  county  by  Ralph  M. 
Parsons  and  M.  M.  Banmgartner  from  a 
Judgment  against  them  In  the  sum  of  (3,- 
600.  Tbe  complaint  In  tbls  case,  In  sub- 
stance, alleged  that  the  app^lees,  prior  to 
April  6.  1912,  were  the  owners  of  a  certain 
tract  of  land  In  Chaves  county,  and  on  the 
date  last  mentioned  entered  Into  a  contract 
In  writing  with  Parsons,  whereby  the  latter 
agreed  to  sell  said  premises  for  $6,100,  for 
which  he  was  to  receive  from  the  owners  of 
the  land  a  certain  model  Ford  automobile; 
that  a  sale  of  said  premises  was  made  by 
parsons  to  C.  L.  Herrman  for  $9,000;  that 
appellants  concealed  from  apjwllees  that  they 
bad  received  $9,000  for  said  land  and  fraud- 
ulently appropriated  tbe  difference  between 
the  contract  price  of  said  land  and  the  price 
actually  received  therefor  to  their  own  uses, 
and  that  the  commission  specified  In  said 
contract  was  paid  by  the  owners  to  Parsons 
in  Ignorance  of  tbe  fraud  of  the  appellants. 
The  time  of  the  discovery  of  the  alleged 
fraud  was  also  alleged.  The  separate  an- 
swer of  the  appellants  denied  tbe  fraud  al- 
leged in  the  complaint,  and  alleged  that  the 
appellant  Parsons  sold  the  said  lands  to 
Banmgartner  for  $6,100,  for  which  sum  Par- 
sons accounted  to  the  owners,  and  that  Baum- 
gartner  thereupon  sold  the  said  land  to 
Herrman  for  $9,000.  Under  those  facts  it 
was  contended  that  Parsons  had  fulfilled  his 
contractual  obligations,  and  that  Baumgart- 
ner  owed  no  duty  whatever  In  the  premises 
to  the  appellees.  The  contract  of  April  0, 
1912,  Is  In  the  following  words: 
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"Parsons  agrees  to  sell  the  place  for  $6,100 
and  to  close  tbe  deal  witbin  30  days  from  April 
6  (unless  time  is  extended  by  Craig):  $4,000 
of  the  purchase  price  to  be  paid  in  cash  and  the 
balance,  $2,000  in  one  year  at  10%  I  $100  hav- 
ing been  already  paid,  the  recdpt  of  which  la 
hereby  acknowledged.  $500  of  tbe  $4,000  has 
been  deposited  in  the  First  Netional  Bank  of 
Rofiwell  and  if  the  deal  la  not  consummated,  by 
fault  of  present  owners,  then  in  that  event,  it 
is  to  be  divided  equally  between  Craig  and  Par- 
sons. If  the  provisions  of  the  above  contract 
are  carried  out  Parsons  is  to  receive  a  new 
model  T  4-tloor  Ford  car  as  hia  commisaion  for 
effecting  the  sal&  It  is  further  understood  that 
Parsons'  customer  may  have  tbe  right,  instead 
of  making  a  note  for  the  deferred  payment  of 
$2,000,  to  pay  tbe  same' in  cash." 

[1, 2]  1,  2.  One  ot  tlie  contenttons  made 
the  appellants  la  that  thU  contract  does  not 
create  Parsons  the  agent  of  tbe  owners  of 
the  said  land,  but  i^mply  authorizes  Urn  to 
make  a  sale  of  the  proper^.  Upon  that  Qie- 
oty  It  is  claimed  that  the  evidence  shows  that 
Parsons  sold  the  land  to  Banmgartner  for  the 
contract  price,  and  even  thouf^  be  (Parsons) 
assisted  In  making  tbe  sale  to  Herrman  for 
$9,000,  be  cannot  be  held  liable  to  tbe  appel- 
lees, because  he  owed  them  no  du^  In  the 
premises.  The  contract  hereinabove  refer- 
red to  clearly  provides  for  tbe  agency  of 
Parsons  In  the  matter  of  the  sale  tor  tbe 
owners  of  the  property,  unleaa  the  meaning 
to  be  ascribed  to  the  words  "to  sell"  changes 
the  evident  Intention  of  the  parties  as  else- 
where expressed  In  the  InstmmeuL  Parsons, 
by  the  terms  of  the  Instrument,  was  to  re- 
ceive his  specified  commission  from  the  own- 
ers for  effecting  a  sale  of  the  property  to  his 
"customer,"  The  evident  intention  of  the 
parties  that  Parsons  was  to  act  as  the  agent 
of  the  owners  In  effecting  a  sale  of  the  prop- 
erty Is  not  changed  because  of  the  use  In  the 
contract  of  the  words  "to  sell."  In  Keim  v. 
Llndley  (N.  j.  Ch.)  30  AtL  1063,  1073,  a  lead- 
ing case,  tbe  court,  speaking  with  reference 
to  the  meaning  to  be  given  to  the  words  "to 
sell"  and  tbe  like,  said: 

"It  seems  to  me'  to  amount  to  no  more  'than 
this:  That  the  mere  employment  of  an  ordi- 
nary real  estate  broker  to  effect  a  sale  of  a 

earcel  of  land,  even  though  the  price  and  terms 
a  prescribed,  does  not  amount  to  giving  pres- 
ent authority  to  such  broker  to  conclude  a  hind- 
■  ing  contract  for  the  same.  Moreover,  such  au- 
thority is  not  usually  to  be  inferred  from  the 
use  by  the  principal  and  broker  in  that  connec- 
tion of  the  terms  'for  sale'  or  'to  sell,'  and  the 
like.  3^1086  words,  in  that  connection,  usually 
mean  no  more  than  to  negotiate  a  sale  by  finding 
a  purchaser  upon  satisfactory  terms." 

See,  also,  4  R.  C.  L.  "Brokers,"  i  14;  Ba- 
con v.  Davis,  9  Ca!.  App.  83,  98  Pac.  71; 
Duffy  V.  Hobsoa,  40  Cal.  240,  6  Am.  Rep.  617 ; 
Gault  Lumber  Co.  v.  Pyles,  19  Okl.  448,  92 
Pac.  175,  176;  ritemler  v.  Bass,  153  Cal.  791, 
96  Pac.  809,  811,  and  note,  17  I*  R.  A.  (N.  S.) 
p.  211,  where  many  cases  are  collected. 

While  the  terms  employed  In  such  contracts 
control  In  the  construction  to  be  given  them 
by  the  courts,  cases  of  some  similarity,  hold- 
ing that  tbe  relation  of  principal  and  agent 
was  created  by  the  act  of  the  parties,  are 


Chezum  V.  Krelghbanm,  4  Wash.  680,  30  Paa 
1098,  32  Pac.  109;  and  Tate  v.  Aitkrai.  5  CaL 
App.  606,  90  Pac.  830,  839. 

[3]  3.  Holding,  as  we  do,  that  at  all  times 
material  hereto  Parsons  was  tbe  agent  of  the 
appellees,  the  question  next  presented  is 
whether  Parsms  Is  liable  under  the  facts 
disclosed  by  the  evidence  and  the  findings  of 
the  court  The  appellants  insist  that  thdr 
version  of  the  traiisactl(m  Is  the  correct  one, 
but  there  Is  substantial  evidence  to  sustain 
the  conclusions  of  the  trial  court,  and  there- 
fore we  must  assume  that  those  ccmcluslons 
are  correct.  The  trial  cotut  found  that  the 
record  failed  to  dlscloee  that  Parsons  ap- 
propriated to  himself  any  of  the  excess  of  the 
purchase  price.  It  also  held  that  the  sale  of 
the  premises  was  made  to  Herrman  and  not 
to  Baumgartner,  This  finding  Is  contained  In 
the  trial  court's  memorandum  oplnlMi,  and 
conflicts  with  the  Judgment  of  tbe  court, 
which  found  that  all  tbe  allegations  of  the 
complaint  were  sustained  by  the  evidence. 
Tbe  evident  conclusion  of  the  court,  however, 
was  that  while  Parsons  did  not  appropriate 
to  himself  any  of  the  excess  pnrchase  price, 
he  was  liable  to  the  principal  by  virtue  of 
his  conduct  In  selling  tbe  property  to  Herr- 
man for  $8,000  and  concealing  from  appellees 
the  real  price  paid  therefor.  In  Duncan  v. 
Holder,  15  N.  M.  823.  107  Pac.  685.  tbe  terri- 
torial Supreme  Court  said: 

"The  value  in  Auch  cases  [eases  where  princi- 
pal sues  agent  for  money  had  and  recuved]  is 

Siuite  immaterial,  for  the  reason  that  the  agent 
B  not  employed  with  regard  to  the  value  of  the 
property,  but  by  the  terms  of  bis  employment 
he  18  charged  with  the  duty  of  selling  it  at  a 
price  fixed  by  his  principal,  irrespective  of  its 
value,  and  the  law  places  upon  tbe  agent  his 
duty  to  account  to  his  principal  for  any  advan- 
tage which  he  ma:r  secure  in  the  line  of  his  em- 
ployment; that  is,  even  if  tbe  propen^  is 
placed  in  the  agent's  bands  to  sell  at  a  certain 
price,  and  he  receives  a  greater  price,  he  is 
bound  to  account  for  it." 

ApiwUants*  argument  that  appellees  had  no 
cause  for  complaint,  because  they  received 
for  tbelr  land  all  that  they  asked  for  it,  is 
clearly  without  merit  under  the  foregoing 
authority.  Where  the  doctrine  in  the  fore- 
going cases  is  applied,  tbe  courts  hold  that 
tbe  principal  may  recover  from  the  agent,  not 
only  tbe  difference  In  tbe  price  paid  to  tbe 
principal  for  tbe  land  and  the  price  obtained 
by  the  agent  and  concealed  from  the  princi- 
pal, but  also  the  value  of  the  commlssiou  paid 
by  tbe  principal  to  the  agent.  Deter  v.  Jack- 
son, 76  Kan.  568,  92  Pac  64&  The  principle 
underlying  this  phase  of  tbe  doctrine  is  that 
the  agent's  fraudulent  conduct  prevents  hlnr 
from  receiving  or  retaining  any  benefit  what- 
ever from  tbe  transaction.  In  tbe  case  of 
Duncan  v.  Holder,  supra,  the  agent  had  actu- 
ally received  and  converted  to  himself  the  ex- 
cess of  the  purchase  price  paid  to  bis  princi- 
pal, whereas  such  excess  was  not  actually 
converted  by  the  agent  in  tbe  case  at  bar. 
The  auction,  then.  Is  whether  an  agoit  is 
liable  for  bis  fraudnl^t  conduct  when  be 
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does  not  conrert  tbe  excess  of  the  purchase 
price,  but  permits  another  to  conTert  It  Tbe 
cases  are  numeFous  where  a  broker  Is  held 
liable  on  the  theory  of  breach  of  duty,  eTen 
though  he  obtains  no  pecnnls^  benefit  on  ac- 
count of  his  conduct,  one  of  audi  cases  being 
Brown  T.  Caipenter,  142  Ky.  676,  134  S.  W. 
USO.  Hie  following  statonent  In  Emmons  t. 
AlTord,  m  Mass.  470,  68  N.  B.  126,  is  author- 
ity for  the  conclusion  that  Parsons  Is  liable 
to  appellees,  notwithstanding  tlu  biding  of 
tbe  court  that  he  recetved  no  part  of  ttie  ex- 
cess purchase  price  paid  by  Herrman : 

"For  a  broker  employed  to  Bell  land  to  under- 
state to  his  principal  an  oSer  vhich  he  hag 
■received,  with  intent  to  appropriate,  or  to  help 
0ome  one  else  to  appropriate,  the  difference  be- 
tween the  ataount  as  he  states  it  and  the  amount 
actually  offered  is  an  actionable  wrong.  If  the 
fraud  succeeds,  for  which  substantial  damages 
can  be  recovered  in  case  they  can  be  pioved." 

In  Powers  rf  Black  ft  Baird  ft  Hartman* 
ISO  Pa.  158, 167.  28  AtL  133,  Black  and  Baird. 
brokos,  were  held  liable  in  damages  for  the 
loss  suffered  by  appellee,  although  the  said 
brokers  were  shown  not  to  have  received  any 
of  the  proceeds  of  the  sale  ot  the  real  estate, 
except  their  commissions.  These  cases  are 
ample  authority  for  holding  Parsons  liable  in 
this  case,  notwithstanding  the  fact  that  he  re- 
ceived mme  of  the  proceeds  of  the  sale  to 
his  own  use.  '  , 

In  Mardi.  1912,  appellees  Torbally  listed 
ttielr  land  fhr  sale  with  Parsons,  who  was 
a  real  estate  broker.  Parsons  immediately 
corresponded  with  Banmgartner  for  tiie  pur- 
pose of  having  the  lattw  procure  a  purchaser 
fbr  the  land, -In  a  sum  in  excess  of  the  price 
at  which  the  land  was  listed  by  the  ai^Ilees. 
Tile  listing  price  was  |6,100,  and  the  price  at 
which  Baumgartner  was  advised  to  attempt 
to  sell  the  property  was  $6,500.  In  the  fol- 
lowing month  Banmgartner  accompanied 
Herrman  to  Chaves  county  from  Illinois, 
where  the  latter  was  shown  the  lands  of  the 
appellees.  Parsons  quoted  this  land  to  Herr- 
man at  $9,200,  but  subsequently  advised  him 
that  the  owner  would  seU  for  ^,000.  This 
offer  Herrman  acc^ed,  executing  an  Instru 
ment  which  the  parties  understood  would 
tdnd  him  to  pundiase  on  those  terms.  Baum- 
gartner became  a  party  to  this  instrument 
at  the  direction  of  Parsons.  After  this  con- 
tract or  instrument  was  executed  Parsons 
and  Hany  Y.  Craig  executed  the  Instrument 
hereinabove  set  out.  This  contract  apedfled 
$6,100  as  the  purchase  price.  It  appeaia  that 
Parsons  subsequently  orally  agreed  to  change 
the  contract  selling  price  from  $6,100  to  $6,- 
260.  Parsons  delivered  the  equivalent  of 
$6,250  to  appellees,  and  appellees  delivered 
to  Arsons  the  commission  agreed  upon.  Un- 
der these  facts  and  the  autlioritles,  the  trial 
court  was  not  In  error  in  rendering  Judgment 
against  Parsons.  The  question  as  to  the 
amount  of  that  Judgment  will  be  considered 
hereafter  in  this  opinion. 

[4]  4.  After  the  land  was  listed  with  Par- 
sons, Baomgartner  was  advised  tv  1^  to  ob- 


tain a  purchfLser  for  $6,500,  in  which  event 
he  (Parsons)  would  obtain  a  .new  automobile 
at  cost  Parsons  said  that  Baumgartner 
could  unload  this  place  for  $7,500  spot  cash 
easily,  thus  making  a  $1,000  oflFhand,"  and 
urged  Baun^^rtner  to  exert  himself  and 
"line  np  a  customer.  «  •  •  send  or  bring 
him  down  at  once— this  thii^  is  going  to  sell 
right  away  as  it  is  a  snap,  and  you  ought  to 
get  the  commission,  $1,000.  Seel"  Baum- 
gartner was  advised  to  "get  on  the  band  wag- 
on and  come  in  for  your  share  of  the  spoils." 
The  correspondence  clearly  indicated  that  it 
was  arranged  between  these  two  persons 
that  Baumgartner  should  procure  a  person 
who  would  purchase  the  property  at  a  much 
greater  price  tluui  $6,600,  and  that  Baum- 
gartner would  receive  all  that  he  could  In- 
flnence  the  purchaser  to  pay  above  that  sum. 
Prior  to  the  execution  of  the  deed  for  said 
properly  by  appellees  to  Herrman,  but  subse- 
quent to  the  eirecution  of  the  contract  be- 
tween appellees  and  Parsons,  the  latter  wrote 
Baumgartner,  saying  in  part: 

"I  have  a  copy  of  the  contract  with  Herrman 
and  can  understand  plain  English.  'I  get  $4,000 
cash  and  note  for  one  year  $2,500,  8%  secured 
by  mortgage*— you  get  everytQiug  else  In  sight" 

If  the  statement  of  Parsons  contained  in 
the  foregoing  quotation  be  true,  Parsons 
would  get  $250,  or  its  equivalent,  more  than 
the  price  called  for  in  his  broker's  contract, 
and  Baumgartner  would  profit  to  the  extent 
of  $2,500,  or  its  equivalent  The  trial  court, 
in  effect,  tOund  that  Baumgartner  profited  by 
this  transaction  to  the  same  extent  that  ap- 
pellees were  damaged,  namely,  $3,600,  and 
there  Is  substantial  evidence  to  sustain  the 
finding  that  Banmgartner  participated  in 
the  fraud  and  became  liable.  However,  the 
question  as  to  the  amount  of  the  judgment 
rendered  against  Baumgartner  will  be  consid- 
ered under  aootber  point 

The  evidence  fully  establishes  that  Baum- 
gartner had  full  knowledge  of  all  the  mate- 
rial focts,  and  that  he  participated  in  this 
arrangement  whereby  appellees  were  defeat- 
ed of  a  portion  of  the  purchase  price  paid 
by  Herrman  for  said  land.  The  question  of 
law  which  Is  presented  Is  whether  a  third 
person,  not  in  privity  with  the  principal,  Is 
liable  to  the  latter  for  his  participation  with 
the  agent  or  broker  In  the  commission  of  an 
act  of  fraud  upon  the  principal.  In  Mechem 
on  Agency  (2d  Ed.)  1  1233,  It  Is  said: 

"In  practicaUy  every  case  wherein  the  princi- 
pal has  prozimatdy  suffered  loss,  the  principal 
may  maintain  an  action  of  tort  against  the  agent 
based  upon  the  tatter's  breach  of  dubr.  In  such 
an  action  be  may  join,  as  codefendants^  third 
persons  who  have  colluded  or  conspired  with  the 
agent  to  defraud  the  principal" 

The  cases  of  Tlbbs  v.  Zirkle,  55  W.  Ta. 
49,  46  S.  B.  701,  104  Am.  St  Rep.  977,  981,  2 
Ann.  Gas.  421,  Holmes  v.  Cathcart,  86  Minn. 
218,  92  N.  W.  956,  60  U  R.  A.  734,  97  Am. 
St  Rep.  513,  and  Easterly  v.  Mills,  54  Wash. 
356, 103  Pac.  475,  28  U  R.  A.  (N.  S.)  952,  956, 
assume  that  participation  by  third  persons 
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In  the  fraud  of  the  agent  makes  the  former 
persons  liable  to  the  principal,  but  do  not 
directly  so  decide.  This  question,  however, 
was  squarely  passed  upon  in  Boston  t.  Sim- 
mons, 150  Mass.  461,  23  N.  E.  210,  6  L.  R.  A. 
629, 15  Am.  St  Bep.  230,  232.  Simmons  was 
an  officer  of  a  water  board  of  the  city  of 
Boston,  and  Wilson  assisted  bim  In  fraudu- 
lently selling  to  Oie  board  a  reservoir  site 
for  a  sum  in  excess  of  that  which  would  hare 
been  sufficient  to  purchase  the  land  in  the  ab- 
sence of  such  fraud.  The  court  said: 

"The  fact  that  he  (Simmons)  acted  according 
to  the  averments  iQ  the  declaratton  in  connection 
with  another  party  •  •  •  does  not  dimiaish 
his  own  responsibility ;  whUe  the  other,  who 
participated  in  the  scneme,  and  who  has  know 
lugly  aided  and  abetted  in  the  transaction,  and 
shared  its  profits  In  pursuance  of  thnr  agree- 
ment so  to  do,  becomes  a  wrongdoer  with  bim. 
•  •  •  Where  an  agent  purchased  property  for 
Ms  principal,  and  falsely  representeil  that  he  had 
paid  for  it  a  larger  sum  than  he  had  actually 
paid,  it  was  hdd  that  he  would  be  liable  for 
such  overplus.  Tbero  is  no  reason  why  one  who 
has  iritenti(Hially  co-operated  with  him.  and  has 
enabled  him  to  commit  the  fraud,  shoiud  not  be 
equally  liable." 

See,  also.  Powers  v.  Black  &  Baird,  cited 
supra:  Emmons  v.  Alvord,  supra;  Perry  t. 
Hayes,  215  Mass.  296,  102  N.  E.  318;  Hick- 
man V.  Sawyer,  216  Fed.  281,  284.  132  O.  a 
A.  425. 

Baumgartner  participated  In  the  scheme 
whereby  the  appellees  were  defrauded  with 
full  knowledge  of  the  material  facts,  and  we 
see  no  good  reason  why  he  should  not  be  held 
to  be  equally  liable  with  Parsons  for  the 
damage  done  the  appellees. 

The  court  rendered  judgment  against  ap- 
pellants Jointly  in  the  sum  of  $3,600,  appar- 
ently on  the  theory  that  appellants  received 
$0,000  for  the  land  and  accounted  for  but 
$6,100.  The  appellants  contest  the  rl^t  of 
the  court  to  render  Judgment  In  that  sum. 
The  appellants  proffered  no  requested  find- 
ings, nor  took  any  proper  exceptlcm  to  any 
finding  made  by  the  court,  but  appellees  do 
not  Insist  that  the  appellants  are  in  no  posi- 
tion to  raise  a  question  with  respect  to  the 
amount  of  the  judgment;  hence  we  will  con- 
sider It  The  evidence  shows  that  appellees 
actually  received  the  equivalent  of  $6,250 
for  the  land,  not  $6,100,  the  basis  used  by 
the  court  in  computing  damages.  The  Ford 
car  was  delivered  to  Parsons,  not  to  Baum- 
gartner; hence  its  value  is  properly  charge- 
able against  only  Parsona  It  was  found  to 
be  of  the  value  of  $700.  Thus  Parsons  be- 
came liable  to  appellees  in  the  total  sum  of 
$3,450,  not  $3,600,  and  Baumgartner  in  the 
total  sum  of  $2,750,  not  $3,600. 

The  judgment  of  the  trial  court  wlU  be 
affirmed  upon  the  filing  of  remittiturs  by  ap- 
pellees in  accordance  herewith,  within  20 
days  from  date;  otherwise  the  judgment  of 
the  trial  court  will  be  reversed,  and  remand- 
ed for  a  new  trial;  and  It  is  so  ordered. 

ROBERTS,  a  J.,  and  PARKER,  J.,  concor. 


(tf  Utah.  ») 

SPRATT  T.  PAULSON.   (No.  2894.) 

(Supreme  Court  of  Utah.  Nov.  21,  19UB.  Mo- 
tion to  Modify  Judgment  Denied  Imc, 
29,  1916.) 

1.  Appeal  and  Erbob  <8=>1051(1)— HARULEsa 
Ebbor— Aniussioir  of  Evidbncb— Tsiai,  to 

THE  COUBT. 

When  a  cause  is  tried  by  the  court  without 
a  Jary,  the  judgment  will  not  be  reversed  for  the 
admission  of  incompetent  evidence  If  there  is 
sufficient  competent  evidrace  to  sustain  the  find- 
ing.! 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  4161, 4162, 4166, 4166;  De& 

Dig.  *»io6id5.r    »  — '  ^ 

2.  CoBPOBATiOHS  ^=»121(5)— Saix  or  COSPO- 
BATE  Stock— Action  bt  Selleb—Evidebce. 

Evidence  which  merely  shows  that  defendant 
acquired  from  plaintiff  stoek  wliidi  he  had  given 
to  plaintiff  as  an  employe  of  the  corporation, 
and  that  he  promised  to  pay  therefor,  does  not 
support  a  finding  that  defendant  promised  to 
pay  plaintiff  tbe  amount  which  he  paid  for  the 
stock  of  those  who  had  paid  par  for  it  at  Ida 
solicitation. 

[Ed.  Note.— For  other  cases,  see  Gorporatiou. 
Cent  Dig.  I  604;  De&  Dig.  «s»121(6).r 

3.  Sales  «=352(1)— Action  bt  Sbllkb— Ex- 
PBESS  Pbomise. 

Where  one  rehes  upon  an  express  promise  of 
the  buyer  to  pay  a  specific  price  in  excess  of  the 
actual  market  value,  be  must  prove  that  tbe 
minds  of  the  parties  met  upon  tbe  particular 
price  claimed. 

[Ed.  Note.— For  other  cases.  sM  Sales,  Cmt 
Dig.  IS  118-123,  1045;  Dec  Dig.  «s»52(l).l 

4.  Witnesses  ^:3331^  —  Iupbachinq  Evi> 
dbnce-judguent. 

In  a  suit  to  recover  the  price  (or  corporate 
stock  sold  to  defendant  defendant  cannot  be 
cross-examined  as  to  a  judgment  rendered  in  an< 
other  state  against  him  and  in  favor  of  one  who 
claimed  a  contract  similar  to  plaintiS's,  in  order 
to  test  bis  credibility. 

[Bd.  Note.— For  other  caaea,  see  Witnessfli^ 
Dec.  Dig.  «=»331^.] 

5.  Evidence  «=al23(3)— Aoiossibilitt- Deo> 

LABATIONS  of  Agent— t>E0LABATI0H8  SoB> 

SEQUENT  TO  TrANBACTION. 
Statements  by  defendant's  agent  which  were 
made  after  the  transaction  to  which  tbo  related 
had  been  completed  are  not  admissilile  u  an  ac- 
tion against  defendant  growing  out  of  tbat 
transaction,  as  res  gestn.> 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  354;  Dec.  Dig.  «s>123(3).] 

Appeal  from  IMstrlct  Court,  Salt  Loka 
County;  Geo.  G.  Armstrong,  Judge. 

Action  by  G.  G.  Spratt  against  3.  P.  Paul- 
son. Judgment  for  the  plaintiff  and  defoid- 
ant  appeals.  Reversed  and  remanded  with 
directions  to  grant  a  new  trlaL 

Hurd  &  Hurd.  of  Salt  Lake  City,  for  ap* 
pellant.  Gustin  QlUette  &  Bnyttm,  at  Salt 
lAke  City,  for  respondent. 

FRICK,  J.  The  plBlntUT  brought  this 
action  against  the  defendant  to  recoTor  the 
sum  of  $1,060.  which  the  plaintiff  alleged 

the  defendant  had  agreed  to  pay  the  plaln- 


^  victoria,  etc.  Co.  v.  Haws,  7  Utah.  B16,  17  Put. 
695. 

1  Meyera  v.  Railroad.  M  Utah.  307,  IM  Pao.  73«;  11 
Ann.  Caa.  1229. 
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tiff  tor  ten  shares  ot  the  capital  stock  of  a 
certain  corporation  ot  which  both  were  stock- 
holders. The  defendant  filed  a  general  de- 
nial to  plalntlflfs  complaint 

The  plaintiff,  at  the  trial,  produced  evi- 
dence tending  to  prove:  That  the  defendant, 
prior  to  and  In  November,  1907,  was  the  sole 
owner  of  certain  business  In  Salt  Lake  City. 
That  the .  plaintiff,  who  was  then  a  young 
man,  was  the^,  and  for  a  number  of  years 
had  been,  employed  by  the  defendant  in  said 
business  and  had  been  promoted  from  time 
to  time.  That  defendant's  brother  was  the 
general  manager  of  said  business.  That,  In 
the  month  of  November  aforesaid,  defraidant, 
being  desirous  of  increasing  the  capital  of 
said  business.  Incorporated  the  same  and  in- 
duced some  of  the  business  men,  of  Salt  Lake 
Olty  to  subscribe  for  some  of  the  stock  of 
said  corporation.  That  the  defendant,  as 
payment  for  the  stock  subscribed  for  by  him, 
to  wit,  850  shares  out  of  a  total  number  of 
970  shares  Issued  of  the  par  value  of  $100 
each,  turned  over  all  of  the  assets  of  said 
Ira^esB  to  said  corporation.  That  certain 
business  men  of  Salt  Lake  City  subscribed 
for  220  shares  of  said  stock  of  said  corpora- 
tion, who,  with  one  exception,  paid  |100  per 
share  In  cash  therefor,  while  one  of  them 
paid  only  $500  on  his  subscription  of  20 
shares  and  remained  indebted  to  the  corpora- 
tion for  20  shares  at  the  rate  of  $100  per 
■hare.  That  defendant's  brother  requested 
and  Induced  the  plaintiff  and  one  Bergman, 
another  employ^  of  the  defendant,  to  subscribe 
for  10  shares  each.  The  10  shares  of  stock 
sabecrlbed  for  by  plaintiff,  he  claims,  were 
given  or  donated  to  him,  and  that  he  was  not 
required  to  pay  therefor.'  That  the  defend- 
ant donated  said  stock  to  the  plaintiff  for 
the  reason  that  he  wanted  plaintiff  to  have 
flome  substantial  Interest  In  the  corporate 
biudaess  after  It  was  Incorporated.  Plaintiff 
also  produced  evidence  tending  to  show  that, 
in  addition  to  the  20  shares  which  were  given 
to  plaintiff  and  to  Bei^mau  as  aforesaid, 
tbere  were  also  5  shares  given  to  a  Mr.  Smith, 
another  employ^,  who  was  not  a  subscriber, 
and  In  addition  thereto  he  also  received  Q 
abares  for  which  he  had  to  pay  the  par  value, 
to  wit,  $600;  that  the  20  shares  that  were 
issued  to  plaintiff  and  to  Bergman,  .and  the 
10  shares  received  by  Smith,  were  all  charged 
on  the  books  of  the  corporatioD  to  the  defend- 
ant, so  that;  while  defendant  had  subscribed 
tm  only  800  shares,  he  was  actually  charg- 
ed with  880  shares  on  the  books  of  the  cor- 
poration; that  the  assets  of  the  business 
turned  In  by  the  defendant  did  not  pay  for 
said  880  shares  of  stock  in  full,  and  he  was 
Indebted  to  the  corporation  as  a  balance  due 
on  said  shares  diarged  to  him  the  sum  of 
$8379.67,  which  was  to  be  and  was  paid  for 
by  additional  merchandise  furnished  by  the 
defendant  to  the  corporation ;  that  In  Febru- 
ary, 1910,  the  defendant  was  desirous  of  sell- 
ing the  assets  and  business  of  the  corporation 
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to  a  certain  corporatl<Mi  of  Chicago,  and  he 
came  to  Salt  Lake  City  to  Induce  the  local 
subscribers  for  stock  as  aforesaid  to  surren- 
der their  stock  to  him  at  par  so  that  he 
might  turn  the  same  over  to  said  corpora- 
tion; that  the  stockholders  who  had  paid 
for  their  stock  demanded  the  sum  of  $100 
plus  G  per  cent.  Interest  for  one  year,  or  $lUtt 
per  share,  for  their  stock ;  that  the  defendant 
finally  agreed  to  and  did  pay  to  all  of  the 
Salt  Lake  subscribers  who  had  paid  the  full 
par  value  for  their  stock  the  sum  of  $106  per 
share;  and  that  he  paid  the  subscriber  who 
had  paid  In  on^  $600  on  Us  subscription  of  25 
shares  the  amount  he  bad  actually  paid  in, 
and  all  of  the  subscribers,  including  the 
plaintiff,  then  surrendered  their  stock  to  the 
defendant,  and  the  same  was  canceled  and 
turned  over  to  the  Chicago  concern. 

Up  to  this  point  there  Is  not  much  conflict 
or  dispute  between  the  parties.  In  addition 
to  the  foregc^ng,  however,  the  plaintiff  also 
contends  and  testified  that  the  defendant  had 
also  agreed  to  pay  him  the  sum  of  $106  a 
share  for  the  10  shares  that  he  subscribed 
for  and  were  given  to  blm  as  before  stated. 
The '  plaintiff  concedes  that  the  defendant 
bad  never  expressly  pnmilsed  to  pay  him 
$106  a  share,  or  any  other  specified  sum  for 
said  10  shares,  but  be  testified  that  the  de- 
fendant, after  selling  out  the  corporate  busi- 
ness, on  his  departure  from  Salt  Lake  City, 
"told  me  be  would  send  me  the  money  for 
my  stock  as  soon  as  he  got  back  to  Denver." 
The  plaintiff  therefore  insists  the  defendant 
had  agreed  to  pay  him  $106  a  share  for  said 
10  shares  of  stock.  Upon  the  other  hand, 
both  the  defendant  and  bis  brother,  who  was 
the  general  manager  of  defendant's  bUElness, 
and,  after  the  incorporation,  the  general  man- 
ager  and  treasurer  of  the  corporation,  denied 
that  the  10  shares  subscribed  fn  by  the 
plaintiff  were  tfven  or  donated  to  blm  but 
they  Insist  that  be  was  expected  to  pay  there* 
for,  although  they  admitted  ttaat  they  had  not 
demanded  the  subscription  price  frtnn  blm  at 
any  time,  and  that  be  was  paid  a  dividend 
of  $60  on  the  itodk.  They  also  deny  tiie  au- 
thority ot  the  defendant's  brother  to  make  a 
gift  of  the  stock  to  plaintiff,  and  they  both 
testified  that,  when  tiie  corporate  bu^ess  was 
turned  over,  the  pUdnttff,  as  well  as  the  otiier 
employ^  surrendered  his  shares  stock  to 
the  Salt  lAke  corporation  witbont  demanding 
pay  therefor;  that  the  same  was  turned 
over  to  the  Chicago  corporation;  that  the 
plaintiff,  for  more  than  two  years  thereafter, 
had  never  demanded  pay  for  the  stock  or 
suggested  that  he  was  to  receive  anything 
therefor;  that  no  subscriber  received  any- 
thing for  his  stock  except  what  he  had  paid 
therefor  with  6  j^er  cent,  added ;  and  that 
the  plaintiff  had  never  paid  anything  for  the 
stock,  bence  he  was  not  entitled  to  anything 
under  the  arrangement  made  with  the  other 
subscribers.  Defendant  further  proved  that, 
after  the  business  was  Inoorpotated,  it  lost 
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money,  and  that  when  It  was  takoi  ont  bj 
the  Chlcaso  corporation  the  stock  was  worth 
sot  to  exceed  |00  a  share;  that  he  paid  the 
Salt  liake  snbscrlbers  the  full  ainoant  they 
had  paid  for  the  stock  for  the  reason  that  he 
Uit  raorally  bound  to  do  that,  because  he  had 
Induced  them  to  subscrtbe  for  the  stodc 
There  was  much  other  testimony,  some  of 
which  was  admitted  over  the  ot^ectlons  6f 
the  defendant  and  to  which  we  shall  refer 
later. 

The  cotvt  found  tw  the  plaintiff  and  enter- 
ed Judgment  for  the  foil  amonnt  Claimed, 
which,  with  legal  interest,  amounted  to  the 
snm  of  $1,481.65.  The  defendant  appeals  and 
has  assigned  numerous  errors  upon  the  ad- 
ml8si(m  and  exdusion  of  evidence,  and,  fur- 
ther, that  the  evidence  does  not  mffpcH  the 
findings,  etc 

[1]  A  careful  reading  of  all  the  evid«ice 
produced  at  the  trial,  and  of  the  proceedings 
had  as  the  same  appears  from  the  bill  of 
exceptions,  discloses  that  the  court  was  ex- 
ceedingly liberal  in  the  admission  of  evidence. 
Indeed,  if  the  case  had  been  tiled  by  a  Jury 
instead  of  by  the  coort,  there  would  be  no 
doabt  respecting  our  duty  to  reverse  the  case 
upon  the  ground  that  improper  evidence  was 
admitted  against  the  defendant  over  his  ob- 
jections and  exceptions  which  was  prejadlclal 
to  his  substantial  rights.  In  view,  however, 
that  the  case  was  tried  by  the  court.  It  Is 
insisted  by  plaintiff  that,  although  It  were 
conceded  the  court  erred  in  the  particulars 
Just  stated,  yet  that  there  Is  at  least  some 
substantial  evidence  In  support  of  the  materi- 
al findings,  and  hence  we  may  not  Interfere. 
Ck)unsel  dte  and  rely  upon  the  case  of  Victo- 
ria, etc..  Co.  V.  Haws,  7  Utah,  61S,  27  Pac  6d5, 
where  the  court  lays  down  the  doctrine  ocn- 
tended  for  in  the  following  words: 

"When  the  Judge  tries  a  case  without  a  Jury, 
it  Is  not  a  reversible  error  to  admit  incompetent, 
irrelevant,  or  immaterial  evidence;  for  he  de- 
cides the  case  on  the  proper  testimony  only, 
and  disregards  entirely  that  which  la  Incompe- 
tent, irrelevant,  and  immaterial.  When  the  clear 
preponderance  of  competent,  relevant,  and  mate- 
rial evidence  supports  the  findings,  this  court 
will  not  reverse  because  of  errors  of  the  court 
below  in  admitting  incompetent,  irrelevant,  or 
immaterial  evidence,  for  the  presumption  In  sncb 
case  is  that  it  was  wholly  disregarded.*' 

In  46  Am.  Dig.  (Century  Ed.),  under  the 
bead  of  Trial,  S  896,  the  doctrine,  which  is 
supported  by  a  very  large  number  of  cases 
to  which  It  is  unnecessary  to  rvter  specially 
here,  Is  stated  thus: 

"When  a  cause  is  tried  by  the  court  without 
a  jury,  the  judgment  will  not  be  reversed  on  the 
ground  of  the  admission  of  immaterial  or  incom- 
petent evidence  if  sufficient  proper  evidence  was 
admitted  to  sustain  the  finding." 

If  therefore  the  findings  in  this  case  are 
sustained  by  prater  and  competent  evidence, 
we  may  not  set  them  aside,  although  the 
court  admitted  imprcqtor  evidence  during  the 
course  of  the  trial.  Tb»  question  therefore 
is:  Are  the  findings  that  are  assailed  by  the 
defendant,  and  which  are  essential  to  ttie 


Judgment,  snorted  by  snfllcieAt  proper  evi- 
dence? 

t2]  TbA  prlndpal  issues  that  the  plalntlfl 
was  required  to  prove  by  proper  evldoice 
woe:  CI)  Oniat  the  10  diares  of  sto^  were 
donated  or  given  to  him,  that  Is,  that  the 
stock  beloived  to  him;  and  (2)  that  the  de- 
fendant had  promised  to  pay  him  tlie  snm  of 
1106  per  share  theref  w.  Now,  there  la  ample 
proper  evidence  In  the  record  Jo  support  the 
todings  that  the  10  Shares  of  stock  were-gtv- 
oi  to  the  plaintiff,  and  that  it  was  not  Intoid- 
ed  that  he  should  pay  therefor.  We  shall 
tbnefore  not  fnrfher  discuss  that  brand! 
ot  the  case.  Tb»  plalntlfl,  howenr,  rdies 
upon  an  express  promise  of  the  defendant 
not  only  to  iny  plaintiff  for  said  10  shares  of 
stodE,  bnt  he.  insists  that  the  defendant  ex- 
pressly promised  to  pay  him  the  snm  of  9106 
per  share  therefor.  Has  the  plaintiff  estab- 
lished that  express  promise  by  competent 
evidence?  What  evidence  has  be  produced  to 
establish  It?  AU  the  plaintiff  testlfled  to 
apod  that  subject  was  ttiat  "be  (the  defend- 
ant) told  me  he  was  paying  $106  for  the 
stodc,"  meaitfng  Uw  stock  Oat  waa  obtained 
from  the  subscribers  who  had  paid  par  value 
of  $100  a  share  therefor.  He  was  thai  asked: 

"Q.  Will  you  answer  that  qaestlon,  did  he  (the 
defendant)  say  that  he  would  pay  you  that?  A. 
No,  sir.  Q.  No,  be  never  did,  aid  he?  A.  Mo. 
air." 

The  plalntlfl  conceded  over  and  over  again 
that  the  defendant  had  never  In  express 
terms  promised  to  pay  him  any  specific 
amount  for  his  stock,  and  what  he  relies  on 
to  establibh  the  express  promise  Is  that  the 
defendant  paid  the  subscribers  who  had 
paid  par  for  their  stock  the  sum  of  $106  per 
share,  and  that  when  the  defendant  left  Salt 
Lake  City  for  his  home  In  Denver  after  set- 
tling with  the  other  subscribers  he  told  plain- 
tiff that  he  would  send  him  the  money  for 
his  stock  as  soon  as  he  reached  Denver ;  and, 
further,  that  in  May,  1913.  after  plaimtfif  had 
written  a  number  of  letters  to  the  defendant 
addressed  to  Denver,  he  wrote  In  r^ly  that: 

"I  am  absolutely  unable  right  now  to  help  yon 
out,  but  expect  to  arrange  for  some  money  next 
month  and  will  then  take  the  matter  up  with 
you  further.*' 

The  defondant,  however,  explained  this 
statement  by  saying  that  at  that  time  he  did 
not  know  what,  if  uiy,  arrangements  his 
brother  had  made  with  the  plaintiff  respect- 
ing his  stock,  and  for  that  reason  had  made 
the  statement  as  quoted  above,  ^ere  waa 
also  much  more  correqtondence  between  the 
parties,  but  It  goes  no  fiarther  than  to  show 
that  the  10  shares  of  stock  were  ^ven  to  the 
plalntlfl,  and  does  not,  establish  an  express 
promise  to  pay  a  paiiUcnlar  snm  or  price 
therefor.  Now,  tt  plalntlfl  had  paid  for  his 
stock  the  same  as  the  other  subscribe ra  had 
done,  <»>  if  the  defendant  had  paid  the  other 
subscribers  par  value  for  their  stock  plus  6 
per  cent,  regardless  of  wh^a>  they  bad  paid 
for  it  or  not,  the  Inference  that  plaintiff  was 
to  receive  the  same  amount  for  his  stock 
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would  bo  of  consldnrable  force  or  weight; 
but,  u  It  la,  and  after  Uie  e:qdaiiation  why 
tte  Salt  Lake  anbecrlbas  had  paid  the 
par  value  for  their  eto<3L  woe  paid  back  the 
par  value  plus  6  per  cent,  whldi  Is  liot  de* 
nled,-  there  Is  nothing  left  upon  whldi  to 
base  an  Inference  of  an  express  promise  to 
pay  a  epect&c  amount  for  the  plalntUTs 
stock,  but  the  moet  that  can  be  Inferred  ttom 
what  the  d^endant  had  said  and  written 
would  be  an  Implied  promise  that  he  would 
pay  plaintiff  the  market  value  ot  the  stock 
or  what  it  was  actually  worth. 

[S]  PlalntUffl  counsel  seem  to  overlook  the 
t&et  that  they  rely  upon  an  express  agree- 
ment or  contract  to  pay  a  ^edflc  price  or 
earn  of  money  for  the  10  shares  of  stock, 
fiueh  a  contract  Is  not  established  by  merely 
■bowing  that  the  defendaat  received  the 
■tock  and  agreed  to  pay  therefor.  Where 
4Mie  pierson  obtains  the  property  of  another, 
and  such  other  does  no  more  than  to  agree 
to  pay  therefor,  then.  In  order  to  prevent  In- 
Jnutlce,  the  law  always  Implies  a  promise 
to  pay  the  actual  value  or  the  market  price 
of  the  property  if  It  has  a  market  price,  and 
Also  Implies  that  the  payment  was  Intended 
to  be  made  within  a  reasonable  time.  The 
law,  in  furtherance  of  Justice,  therefore,  sup- 
plies what  was  <»nltted  or  not  ezpresBed. 
Where,  however,  as  here,  one  relies  upon  an 
express  promise  to  pay  a  specific  price  which 
Is  In  excess  of  the  actual  value  of  the  prop-, 
erty,  he  must  prove  that  the  mlnda  of  the 
parties  met  upon  the  particular  price  or 
amount  claimed,  and  that  must  be  done  by 
showing  that  the  defendant,  in  apt  words  or 
terms,  promised  or  agreed  to  pay  that  par- 
ticular price  or  amount.  In  sudi  a  case  Juti- 
tlce  does  not  regu&e  an  implied  promise,  and 
the  law  does  not  supply  any  material  omis- 
sion, but  requires  the  promise  to  be  establish- 
ed by  proper  evidence.  While  it  may  not  be 
necessary  to  prove  the  precise  words  comfti- 
tuting  the  promise,  yet  it  must  be  made  to 
appear  from  what  was  said  and  done  that 
an  express  promise  or  agreement  to  pay  the 
particular  price  demanded  was  made,  and 
that  the  minds  met  upon  that  proposition. 

There  Is  abundant  evidence  in  the  record 
to  support  a  finding  tliat  the  defendant  is 
liable  to  the  plaintiff  for  the  actual  value  of 
his  stock  at  the  time  it  was  surrendered  by 
the  plaintlfr  In  Febmary,  1910 ;  but.  In  view 
of  all  the  drcnmstances  disclosed  by  the  evl- 
drace,  there  Is  not  sofSdent  evidence  to  sup- 
iwrt  a  finding  of  an  ei^ress  promise  to  pay 
the  plaintiff  any  spedfle  sum  or  price  for  his 
stock. 

[4]  Plaintiff's  counsel,  In  recognition  of  the 
weakness  of  the  evidence  upon  that  point, 
undertook  to  prove  that  Mr.  Bergman  was 
precisely  In  the  same  situation  respecting  his 
stock  that  the  plaintiff  was;  that  Mr.  Berg- 
man, like  plaintiff,  had  been  promised  pay  for 
his  stock ;  and  that  when  the  defendant  fail- 
ed <x  reused  to  pay  Mr.  Bergman  he  com- 


menced an  actloo  In  ttie  coarts  of  Colorado 
to  recover  the  sum  of  9106  per  share  for  tba 
stod^,  and  Bergman  had  recovered  Judgment 
against  the  defendant  in  the  courts  of  Colo- 
rado for  the  fall  amount  he  claimed  tm  hla 
stock,  to  wit,  ^00  a  share.  Wlum  plalntUTa 
counsel  first  attempted  to  prove  that  Berg- 
man had  obtained  such  a  Judgment,  defend- 
ants counsel  objected,  and  the  objection  was 
sustained.  Whesi  tJu  defndant  toot  the 
stand,  however.  In  his  own  behalf,  <n  cross- 
examination,  over  the  objection  and  excep- 
tion of  his  counsel,  he  was  the  court  com- 
pelled to  testify  that  Bergman  had  obtained 
a  Judgment  against  him  for  between  $1,400 
and  91,600  In  the  coarts  of  Colorado  for  his 
stock.  Defendant's  counsel  vigorously  con- 
tend Uut  the  evidence  was  improper,  and 
that  Its  admission  constitutes  prejudicial  er- 
ror. To  state  that  the  Judgment  under  the 
circumstances  ct  this  case  was  not  proper 
evidence  to  establish  any  material  or  sub- 
stantive "tBtt  ox  facts  In  Issue  between  the 
plalntltt  and  the  defendant  is  merely  to  state 
the  obvlons.  Connsd  tax  plaintiff,  however, 
suggest  that  evidence  r^rdlng  the  Judg- 
ment  was  merely  offered  and  admitted  as  af- 
fecting the  credibility  of  defendant's  testi- 
mony. When  plalnttfTs  counsel  first  offered 
to  prove  that  Ur.  Bergman  had  obtained  a 
Judgment,  counsel  said:  "It  would  be  Inter- 
esting to  know  what  a  Jury  thought  of  a  con- 
tract like  the  one  sued  on."  Now,  however.  It 
is  suggested  that  the  Judgment  was  offered 
and  admitted  to  test  the  credibility  of  the 
defendant  But  how  was  It  proper  for  that 
purpose?  Of  course,  It  always  is  proper  to 
show  that  a  party  has  made  statements,  or 
admissions,  or  denials  contrary  to  bis  pres- 
ent testimony;  but  how  la  a  Judgment  that 
is  entered  against  him  without  his  consent 
and  against  his  will  to  be  construed  an  ad- 
mission or  a  stetement  made  by  him?  If  the 
Judgment  had  esteblished  the  status  of  either 
party  to  the  action  and  that  status  was  mate* 
rial  in  this  case^  the  Judgment  would  be  prop- 
er  evidence  to  prove  that  That  Judgment 
was,  however,  not  proper  as  substantive  evi- 
dence to  prove  any  material  ftict  in  Issue  be- 
twe^  the  plaintiff  and  the  def&ndant  In 
case.  Nor,  for  the  reasons  stated,  was  It 
proper  evidence  to  test  the  credibility  of  de- 
fendant's testimony.  In  either  view,  there- 
fore, the  court  ured  In  admitting  pnxtf  of 
the  Judgment 

[fi]  It  Is,  however,  also  Insisted  by  defend- 
ant's counsel  that  the  court  erred  In  admit- 
ting certain  declarations  or  statements  made 
by  def^dant's  brother,  who,  it  was  claimed, 
was  the  agent  of  the  defendant  In  .that  re- 
gard It  is  contended  that  the  declarations  or 
statemente  were  made  by  defendant's  brother 
as  the  general  manager  of  the  corporatim, 
and  not  as  the  agent  of  the  defendant  More- 
over, it  la  Insisted  that  some  of  the  declara- 
tions relied  on  and  admitted  over  defendant's 
objections  were  made  at  a  time  after  the 
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tnmsactloiis  bad  been  tal^J  coiuraminated, 
and  bence  were  not  part  of  the  res  gestw, 
and  for  that  reason  were  not  proper  evidence 
against  the  defendant  In  answer  to  the  first 
objection,  It  was  made  to  appear  by  a  witness 
who  testified  he  knew  that  defendant's  broth- 
er "was  the  anfhortzed  agent  for  his  broth- 
er," the  defendant,  at  the  time  of  the  trans- 
actions  and  when  the  statements  referred  to 
b7  cwnnsel  were  made.  With  regard  to  the 
second  pnq^lUm  it  la  true  that  the  court 
permitted  plalnUfl  to  testify  to  some  state- 
ments attributed  to  def^idant's  brother 
which  were  made  long  after  the  transactions 
or  business  referred  to  had  ended,  and  hence 
such  statements  were  not  part  of  the  res 
gestffi,  and  were  not  made  in  the  course  of 
the  business  trsLnsacted,  and  tot  that  reason 
were  not  proper  under  the  rule  laid  down 
by  this  court  In  the  case  of  Meyers  r.  Ball- 
road,  86  Utah,  307,  104  Pac.  736,  21  Ann  Cas. 
1220.  See,  also,  upon  this  point,  2  Jones, 
Gomms.  Er.  f  2S6,  and  1  Elliott,  Ev.  S  252. 
Hie  statements  last  r^rred  to  were,  how- 
ever, not  of  such  character  as  to  prejudice 
the  defendant,  and  hence,  although  the  court 
erred  In  admitting  them,  we  should  not  re* 
verse  the  Judgment  upon  that  ground  alone. 
Aa  we  have  already  remarked,  however,  the 
court  was  extremely  liberal  In  admitting  evi- 
dence, and  both  parties  were  frequently  per- 
mitted to  go  beyond  the  rules  of  evidence. 

We  desire  to  add  that  we  do  not  wish  to  be 
understood  by  anything  we  have  said  as  hold- 
ing that  the  actual  valoe  of  plaintlflF's  stock 
was  $50  a  share,  or  any  other  sum.  We  re- 
ferred to  that  matter  OQ\y  because  the  de- 
fendant testified  that  the  stock  was  worth 
not  exceeding  that  amount  when  he  settled 
with  the  stoi^faolders,  and  his  testimony  as 
to  that  was  not  dlq;>uted.  In  view  that  the 
plaintiff  has  fUled  to  prove  an  iBxpress  agree- 
m«it  on  the  part  of  ttie  defendant  to  [Mty 
$106  a  share  toi  the  stock.  In  qnestlim,  but 
has  proved  that  the  defendant,  did  agree  to 
pay  him  tot  the  stock,  the  Question  of  the 
market  or  actual  value  thereof  at  the  time  it 
was  surrendered  the  plaintiff,  or  when  he 
agreed  to  Burr«ider  it  to  the  defendant,  is  an 
<^n  question  upon  which  both  parties  have 
a  right  to  be  heard.  Moreover,  we  think  that 
under  the  allegations  of  the  complaint  the 
plalnCifF  is  entitled  to  recover  the  market  or 
actual  value  of  the  stock;  but  for  the  rea- 
sons stated  he  cannot,  as  the  evidence  now 
stands,  recover  $106  a  share  upon  an  express 
agreement  to  that  eCTect. 

For  the  reasons  stated,  th©  Judgment  is  re- 
versed, and  the  cause  la  remanded  to  the  dis- 
trict court  of  Salt  lAke  county,  with  direc- 
tions to  grant  a  new  triaL  Coats  to  appel- 
lant 

SXBAUPt  G.  J.,  and  McCARTX,  con- 
cur. 


(4»  Utah,  m 

EPHBADf  MILLINO  ft  ELEVATOB  GO.  t. 
OriY  OF  EPHBADL   (No.  2882.) 

(Supreme  Court  of  Utah.    Dec.  7,  1916.) 

1.  WaTEBS  and  WATEIt  COUBSBS  ^>179(1)  — 

Obstruction  and  Divebsion— Puadiho— 

SumtciENCT. 
Complaint  alleging  tbat  defendant  dty  had 
ezclosive  control  of  creek  waters,  that  durins 
periods  of  each  year  snow  and  storms  caasea 
uDusuall;  large  quaQtities  of  water,  in  the  creek 
aud  caasred  overoow,  carrying  down  large  quan- 
titiet  of  timber,  mud,  rock,  and  debris,  and  that 
the  city  willfally,  carelessly,  and  negligently 
built,  in  the  natural  channel,  strong  abutments 
of  timbers  and  stone,  so  as  to  obstruct  the  nat- 
ural flow  of  the  waters,  end  prevent  water, 
timber,  and  earth  from  being  carried  down  the 
creek,  thug  causing  an  overflow  about  plaintiff's 
mill  which  was  thereby  damaged,  is  sufficienUy 
particular  as  to  facts  to  support  a  Judgment  for 
plaintiff. 

{Ed.  Note.— For  other  eases,  see  Waters  and 

Water  Courses,  Cent '  Dig.  H  244-247,  268; 
Dec  Dig.  ®=»179(1).] 

2.  Tbul  ^140(U^QuESTioNS  n»  Jubt— 
Cbedibiutt  of  Witkessbb. 

Whether  testimony  of  certdn  witnesses  is 
more  creditable  or  reliable  than  that  <^  other 
witnesses  is  solely  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial.  Gent. 
Dig.  i  334;  Dec.  Dig.  «S=>140(1).1 

Appeal  from  District  Coart,  Sanpete  Goen- 
ty;  A.  H.  Chrlstens<m,  Judge. 

Action  by  the  Ephraim  Milling  ft  Elevator 
Company  against  the  GUy  of  I^hralm.  Jn^- 
,ment  for  plalntltr,  and  dttPradant  appeals. 
Affirmed. 

Geo.  Ghristensen  and  J.  W.  Cherry,  both  of 
Mt.  Pleasant  for  appellant.   Lewis  Larson, 

of  Mantl,  for  respondent 

STRAUP.  O.  J.  This  action  was  brought 
to  recover  damages  to  plaintift's  premises 
and  flour  mill  alleged  to  have  been  caosed  by 
the  defendant  In  the  complaint  it  Is  alleged 
that  the  defendant  "took  and  had"  the 
cluslve  control,  management  and  distribu- 
tion of  the  waters  of  Cottonwood  creel^  a 
natural  stream  of  water  having  its  source  In 
the  mountains  and  coursing  by  plaintllTa 
premises  and  through  the  town  of  Ephraim; 
that  during  portions  of  each  'year  melting 
SDows  and  storms  caused  "unusual  quantities 
of  water"  to  course  in  the  stream,  and  some- 
times to  overflow  its  banks,  and  to  carry 
down  large  quantities  of  timber,  mud,  rock, 
and  debris;  tbat  the  defendant  '^willfully, 
carelessly,  and  negligently  built  and  con- 
structed, and  caused  to  be  built  and  con- 
structed In  the  said  natural  channel  of  the 
said  creek,  strong  abutments  of  timbers  and 
stone,  so  built  and  constructed  in  the  natural 
channel  of  the  said  creek  as  to  obstruct  the 
natural  flow  of  the  watera  through  the  said 
natural  channel,"  and  thereby  prevented 
rock,  timber,  and  earth  from  being  carried 
down  the  stream,  but  to  lodge  and  to  ob- 
struct the  natural  flow  of  the  waters  and  to 
cause  them  to  overflow  the  banks  of  the 
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stream  and  upon  the  plaintiff's  premises.  Into 
tts  mill  and  upon  and  over  Its  grain  and 
floar  and  matiilnerT  tberein,  to  plaintiff's 
damage,  etc.  To  the  complaint  a  general  de- 
murrer for  want  of  facts,  and  a  special  de- 
murrer for  uncertainty,  were  Interposed  and 
overruled.  The  defendant  answered  denying 
the  charged  obstruction  and  ue^Ugence,  and 
averred  that,  to  prevent  rock  and  di^brls  at 
high  water  fnun  being  carried  Into  and 
through  the  town  of  E^hralm,  the  defendant 
constructed  "a  divider  In  the  dianoel  of  said 
Cottonwood  creek,  and  that  In  constractlng 
the  said  divider  the  diannel  Itself  was  not 
obstructed  In  any  manner,  but  was  left  as 
wide  and  de^,  free  and  clear,  as  It  had  al- 
ways been";  and  that  "the  object  of  con- 
structing said  divider  in  the  channel  of  said 
creek  was  to  divert  and  carry  away  from  the 
natural  channel  of  the  said  creek  a  portion 
of  the  waters  whenever,  by  reason  of  unusu- 
al floods  and  cloudbursts,  there  should  be 
more  water  than  the  sold  channel  could  car- 
ry"; and  that  the  waters  so  diverted  by  It 
were  carried  upon  lands  owned  by  It,  and  the 
divider  was  so  constructed  as  not  to  carry 
any  waters,  rock,  gravel,  sand,  or  debris,  or 
other  material,  over  the  banks  of  the  stream 
or  upon  plaintltTs  property. 

[1]  The  case  was  tried  to  a  jury,  which  re- 
sulted in  a  verdict  for  the  plaintiff  In  the 
sum  of  1600.  The  defendant  appeals.  The 
matters  presented  for  review,  putting  them 
in  the  defendant's  langnage,  are:  "The  over- 
ruling of  the  demurrer,  the  court's  refusal 
to  grant  a  nonsuit  and  a  new  trial,"  and 
"present  the  same  general  propositions  of 
law,"  want  of  facts  to  support  plalntllTs 
cause.  Other  than  that,  nothing  Is  urged  In 
support  of  the  demurrer.  No  attmpt  is  made 
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to  point  out  wherein  the  complaint  Is  want- 
ing In  facts,  and  no  reason  occurs  to  us  why 
it  Is  so  far  wanting  In  such  particular  as 
not  to  support  a  Judgment  That  Is  all  that 
need  be  said  on  that  point. 

[2]  The  defendant's  argument  chiefly  goes 
to  the  point  that  the  evidence  is  insufllclent 
to  support  the  allegations  of  the  complaint 
In  such  respect  It  Is  contended  that  It  Is  not 
sufficiently  made  to  appear  that  the  defend- 
ant, by  pladng  the  abutments,  or  divider,  in 
the  diannel  of  the  creek,  Interfered  with  the 
natural  flow  of  the  stream,  or  caused  Its 
waters  to  overflow  the  banks  of  the  stream 
and  to  run  on  plaintiff's  premises.  Witness- 
es for  the  plaintiff  testifled  that  the  defend- 
ant in  putUng  In  the  abutments,  or  divider, 
at  that  point,  widened  the  channel  and  di- 
verted a  portion  of  the  waters  therefrom, 
which  so  reduced  the  force  and  rapidity  of 
the  flow  of  the  waters  that  they  would  not 
carry  gravel,  rock,  and  dfibrls  farther  down 
the  stream,  which,  together  with  the  abut- 
ments, timber,  and  stone  put  In,  caused  gravel, 
sand,  rock,  and  other  material  to  lodge,  the 
bed  of  the  channel  to  be  raised  or  filled  the 
waters  dammed,  the  banks  of  the  stream  to 
overflow,  and  the  waters  to  run  upon  plain- 
tUTs  property,  injuring  its  mill,  flour,  grain, 
and  machinery  therein.  Several  witnesses 
for  tb»  plaintiff  testified  to  that  It  was 
pnted  by  testimony  ot  the  defendant's  wit- 
nenes.  Whether  the  te8tim<my  of  the  one  or 
the  otiwr  was  the  more  creditable  or  xeliablo 
was  solely  for  the  Jury. 

Tbe  judgment,  therefore^  Is  affirmed,  with 
costs. 

FRIGE  and  McCABTY,  JJ.,  cwcur. 
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(4B  ntali.  177) 

WTTHBHOW  T.  MYSTIC  TOILERS. 
(No.  2706.) 

(Supreme  Co  art  of  Utah.   Nor.  16.  1016.  Be- 
hearlng  Denied  Dee.  28, 1016.) 

1.  iNSlTRAlfOX  «3»690  —  REINSUB&irOI  —  Ao- 

OKPTAirCB— SUFFICIBnCT. 
Where  the  secretary  of  the  defendant  frater- 
nal society  submitted  a  written  proposal  to  an- 
other society,  in  which  the  deceased  was  in- 
■nred,  diat  defendant  aasume  fti  oblications  in 
contdderation  of  a  transfer  of  all  the  property 
of  the  insurer  to  defendant  subject  to  the  ap- 
proval of  the  defendant's  directors,  a  delivery 
and  acceptance  of  the  property  in  aocordance 
with  the  contract  and  the  Bubaeqnent  corre- 
spondence between  the  defendant  and  the  plain- 
tiff, wherein  the  defendant  in  effect  recognized 
the  obligation  as  its  own,  by  seel^ing  to  avoid  It 
on  the  ground  of  breach  of  warranty,  was  miflQ- 
dent  aTidenca  of  approval  of  the  contract  to 
nuke  m  prima  facie  eaie. 

[Ed.  Note.— For  other  case*,  tee  Inmrance, 
Dec.  Dig.  «»^.] 

2.  Iksubance  4=r>825(2)  —  Fbatebkal  I^8UBr 
ANOB— Action  on  Pouor— Quxstiok  fob 

JCBT. 

In  action  on  a  policy  of  fraternal  insurance, 
the  question  as  to  the  physical  condition  and 
health  of  the  deceased  when  the  certificate  was 
issued  to  him  held  tor  the  jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  2009;  Dea  Dig.  ^»820(2).] 

5.  Appeal  and  Sbbob  «w1002  -~  Rkvjmw  — 

Findings. 
A  verdict  on  conflicting  evidence  is  final 

[Ed.  Note. — For  other  cases,  sea  Appeal  and 
Error,  Gent  Dig.  H  S936-S987;  Vn.  Dig.  «=» 

1002.] 

4.  Inbubanck  «=»723(6)  —  Fbatbbkal  Ihsitb- 
ANCB— False  Wabrartibs. 
Where  the  fidse  statements  ai  the  deceased 
in  his  application  for  life  insurance  in  a  frater- 
nal association  rdated  to  slight  injuries  which 
did  not  affect  his  general  health,  they  will  not 
avoid  the  contract  unless  they  are  material  to 
and  increase  the  risk  ot  loM. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent.  Dig.  1  1868;  Dec.  Dig.  «=9723(5).1 

6.  Insttbanci  ^825^— Featbbkal  Insub> 

ANCE  —  BBS&OK  or  WABBAHTT  —  QUESTION 

roB  JUBT. 

In  an  action  on  a  policy  of  fraternal  insur- 
ance, whether  the  deceased's  failure  to  state,  seven 
months  prior  to  obtaining  the  certificate,  he  was 
visited  by  a  physician  for  a  sprained  knee  or 
that  some  years  prior  thereto  he  had  injured  his 
nose  which  had  caused  nosebleed,  substantiaUy 
increased  the  chances  of  loss  insured  against  or 
were  material  to  the  risk,  held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  1  2009;   Dec  Dig.  ^825(2).] 

Appeal  from  District  Court,  Snmmlt  Coun- 
ty; F.  a  Loofbourow,  Judge. 

Action  by  Mary  Wltherow  against  the 
Mystic  Toilers,  a  fraternal  and  benefldary 
society.  Jnd^oit  for  plalntifl,  and  d&- 
fendant  appeaU.  Affirmed. 

B.  A.  Walton,  of  Salt  Lake  City,  for  ap- 
pellant L.  B.  Wight,  of  Salt  Lake  City,  for 
resp(Hident 


STBAUP,  G.  J.  Hie  deceased,  Wm.  J. 
Wlttaerow,  as  Is  alleged,  on  the  23d  day  of 
Septan ber,  1810,  became  a  member  of  a  mutu- 
al benefit  society  known  aa  the  Fraternal  Or- 
der of  Mountaineers,  and  on  the  same  day.  In 
such  order,  bad  bis  life  insured  In  favor  of 
bis  mother;  that  he  died  on  tbe  19th  day  of 
Octob^,  1910;  that  on  tbe  15tb  day  of  De- 
cember, 1910,  tbe  defendant,  tbe  Mystic  Toll- 
era,  also  a  fraternal  and  beneficial  society 
and  a  corporation.  In  consideration  of  taking 
orer  tbe  assets  and  property  of  tbe  Frater- 
nal Order  of  Mountaineers,  agreed  to  pay 
the  loss  of  tbe  certificate,  but  failed  to  do 
so.  The  defendant  denied  liability  on  Ita 
part  and  pleaded  a  breadi  of  warranty. 
The  plainttCt  bad  Judgment,  trom  whlcb  the 
defendant  appeals. 

[1]  The  first  point  made  la  that  there  Is 
no  evidence  to  show  that  tbe  defendant  at 
any  time  had  agreed  or  assumed  to  pay 
tbe  obligation.  Tbere  Is  evidence  to  sboir 
that  the  secretary  of  the  deCmdant,  assum- 
ing to  act  for  It  did  so  agree.  That  is,  Oiat 
be,  as  Bodi  secretary,  submitted  a  written 
proposal  to  the  Fraternal  Order  of  Moun- 
taineers tbat  in  consideration  of  the  def^- 
ant*s  paylnft  among  others,  tbe  dalm  tn 
question,  the  defendant  should  receive  all  the 
property,  furniture,  assets,  books,  leon^ 
etc.,  ot  the  IVatema]  Order  of  Moantalnenfl. 
whldi  proposition  was  accepted  by  tbe  oi^ 
der  and  Its  property,  assets,  books,  and  lec* 
ords  delivered  to  the  defendant;  but  tbe 
proposal  icontatned  a  provision  ttut  (the 
"contract  presented**  by  tbe  defoidant's  sec- 
retary was  subject  to  the  approval  of  tbe 
insurance  department  of  Iowa  and  of  the 
supreme  directors  of  the  d^endant  The 
contention  made  Is  tbat  tbere  is  no  evidence 
of  such  approval  Tbere  is  no  direct  evi- 
dence, but  we  think  there  is  indirect  evi- 
dence. This  because  (1)  of  the  delivery  and 
acceptance  of  the  property,  etc..  In  accord- 
ance with  the  contract,  and  (2)  the  subse- 
quent correspondence  between  the  defendant 
and  tbe  plaintiff  wherein  the  defendant  in 
effect  recognized  tbe  obligation  as  its  obli- 
gntion,  but  sought  to  avoid  it  on  the  sole 
ground  of  the  deceased's  breach  of  warranty 
In  falsely  and  fraudulently  misrepresenting 
bis  condition  of  health  and  maUng  other 
misstatements  of  alleged  material  facts  when 
he  oMali^  the  Insurance.  When  proofli  of 
death  were  famished  the  defmdant.  It  did 
not  reject  the  claim  nptm  the  ground  that  It 
was  not  Its  obligation,  bat  apcm  the  sole 
ground  "that  the  Insurance  was  obtained 
fraudulently.**  by  the  deceased  misrepresent- 
ing his  state  of  health.  At  least  we  think 
a  prima  facie  case  In  sach  respect  was  made 
to  put  the  defendant  upon  its  proot 

[2-S]  Now,  as  to  the  alleged  breach  of 
warranties:  Tbe  evidence  Is  in  direct  con- 
flict as  to  the  phy^cal  condltlm  end  health 
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of  the  deceased  when  ttie  certlflcate  was  Is- 
sued to  ><iTn ;  the  witnesses  tor  the  plaintiff 
testifying  that  It  waa  good,  those  for  the 
(/efendant  that  It  was  bad.  That  Issue  was 
properly  sabmltted  to  the  jory  and  because 
ot  the  conflict  In  the  evidence  their  verdict 
is  final.  He,  In  response  to  printed  questions 
on  the  application  signed  by  the  deceased, 
"Have  you  ever  had  any  disease,  Injury  or 
surgical  operation  performed?"  "When  were 
you  last  treated  hy  a  physician?"  "How 
long  sick?"  and,  "Are  there  any  remaining 
effects?"  answered,  "No,"  and,  "None."  In 
such  respect  it  Is  claimed  he  did  not  answer 
truthfully.  It  was  shown,  substantially 
without  dispute,  that  the  deceased,  about 
seven  months  prior  to  obtaining  the  Insur- 
ance, In  going  through  a  mining  tunnel 
where  be  was  at  work,  hurt  his  knee  oi^  a 
trolley.  It  was  bruised,  sprained,  and  swol- 
len, caused  Bcmie  lameness,  and  was  more  or 
less  painfuL  A  physician  was  called  once 
to  attend  It  who  testified  to  Its  sprained  and 
swollen  condition,  and  that  he  prescribed 
liniment,  but  that  the  injuries  had  not  af- 
fected "the  genenal  health."  Deceased  also, 
some  time  prior  to  the  Insurance,  had  re- 
ceived a  cut  on  the  back  of  the  hand  from  a 
saw,  leaving  a  scar.  He  also,  three  or  four 
years  prior  thereto,  fell  from  a  swing  and 
injured  his  nose,  which  thereafter,  at  six 
or  seven  Intervals,  caused  a  "nosebleed." 
Because  of  this  evidence  It  Is  contended  that 
the  defendant,  on  the  Issue  of  the  breach 
of  warranty,  was  entitled  to  a  directed  ver- 
dict In  Its  favor.  It  Is  not  claimed  that  the 
Injuries  affected  the  deceased's  general 
health,  or  that  they  contributed  to  the  cause 
of  his  death,  "congestion  of  the  lungs."  It, 
however,  is  claimed  that  the  statements  that 
he  had  received  no  injury  and  had  not  been 
attended  by  a  physician  constituted  a  breach 
of  warranty,  though  sudi  facts  or  statements 
were  not  material  to  the  risk,  and  that  such 
breadi,  though  not  causing  the  loss,  never- 
tbeleea  avc^ded  the  contract  Cases  and  au- 
thorities cited  by  appellant  so  hold.  3  Joyce, 
Ins.  U  1070-1975;  8  Cooley,  Briefs  on  In- 
soranoB,  1950-19!^;  Nelson  t.  Nederland 
Ufa  Ins.  Co..  110  Iowa,  600^  81  N.  W.  807; 
Cobb  r.  Association,  153  Uasa.  176,  20  N.  B. 
2Sa  10  L.  B.  A.  066,  25  Am.  SL  Bep.  019. 
Bat  in  a  recent  case  we  lield  ottierwlse. 
Bednarek  t.  Brotherhood  of  American  Teo- 
men,  157  Fac  884.  Adbering  to  this  ded- 
aaa,  we  are  not  prepared  to  say  that  the 
deceased's  falluze  to  state  that  he,  serai 
mcmths  prior  to  obtaining  the  certificate, 
waa  Tlatted  by  a  idiysidan  fbr  a  wzalned 
knee,  or  his  failure  to  state  mdi  Injury, 
or  the  other  Injniies,  was*  as  matter  of  law, 
of  sach  materiality  as  to  avoid  tlie  contract, 
or  that  mdi  Injuries  or  withholding  knowl- 
edge of  them  snbstanUally  Increased  the 
diances  of  loss  Insured  against.  Penn  Mu- 
tual Life  Ass'n  Co.  t.  Trust  Co.,  73  Fed.  663, 


19  O.  a  A.  286,  88  L.  B.  A.  83,  70.  We  think 
such  matters  were  of  fact  and  not  of  law, 
to  be,  as  they  were,  submitted  to  the  jury. 
The  judgment  is  therefore  affirmed,  with 
costs. 


FBICE  and  McCABTZ,  JJ.,  ooncnr. 


(48  Utah,  2IS) 

HORBIS  T.  BLUNT  at  aL    (No.  2814^ 

(Supreme  Court  of  Utah.  Dec  6,  1010.  Re- 
hearing Denied  Dee.  80, 1916.) 

1.  DroioATiow  ^10— RBQ-onrm  and  Sut- 
nouncT. 

Since  a  dedication  rests  primarily  In  tfaa 
owner's  Intent,  there  must  be  a  coDcessioo  inten- 
tionally  made  by  him,  provable  bv  declaratioDS 
or  acts,  or  inferred  from  drcumstancei,  though 
no  form  or  ceremony  is  necessary,  but  it  must 
appear  that  he  knew  of  the  public  use  and  in- 
tended to  grant  to  the  pobUe  the  right  to  such 
use. 

[Ed.  Not&— For  other  cases,  see  Dedication. 
Cent.  Dig.  |  13;  Dec  Dig.  «s>10.] 

2.  DiDiCATioH  <s»44  —  BnoxKci  —  Bum- 

CXENOT. 

Evidence  held  inanffldent  to  show  dedleatlat 
of  highway  to  public  ossw 

[Ed.  Note^Fnr  other  cases,  sae  Dedication, 
Cent  Dig.  K  86-87;  DecTDif.  «s>41.] 

8.  DSDIOATIOir  «9>8S— RnVOOATIOff. 

If  a  hi^way  Is  established  ^  dedlcatlMi 
and  acceptance  by  the  public,  It  continues  to  be 
a  lughway  as  long  as  public  use  continues,  re- 
gardless of  attempted  revocation  by  the  dedica- 
tor. 

[Ed.  Not&— For  other  cases,  see  Dedication, 
Cent  Dig.  H  77,  78;  Dec.  Dig.  «=»38.] 

4.  Dedication  ^ssST— Usb— Pubuo  Natubk. 

Where  the  users  of  an  alleged  dedicated 
highway  were  ot  three  classa^  one  using  by  a 
grant  in  a  deed,  another  b;  the  right  of  entry 
collateral  to  a  canal  easement,  and  the  third  by 
a  right  or  daim  not  disclosed  by  the  evidence, 
but  odng  nurely  for  ^eaa  frwn  their  own  pri- 
vate land,  there  was  no  public  use  of  the  high- 
way. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  SI  73,  74;  Dec.  Dig.  «=>37.] 

5.  HiGBWATS   «S>5  —  "PUBUO  THOBOtXaU- 
FABE." 

A  "thoroughfare"  la  a  place  or  way 
through  which  there  Is  passing  or  travel,  and 
becomes  "public"  when  the  pubUe  have  a  gener- 
al right  of  passagfc 

[Ed.  Note.— For  other  cases,  see  HUiways, 
Cent  Dig.  H  0,  7;  Dee.  Dig. 

For  other  definitions,  see  Words  and  Pbnses, 
Public  niorooghfare.] 

6.  Dbdioation  «aB87— Usa  ov  Wat  UnoBa 
Fbivatb  OaANT— Bftbot. 

Under  Comp.  Laws  1007,  S  1116,  providing 
that  a  highway  shall  be  deemed  to  have  been 
dedicated  to  the  use  of  the  public  when  contiDn- 
ously  used  aa  a  public  thoroughfare  for  ten 
years,  use  under  private  right  is  insufficient  to 
show  dedication,  and  such  use^  however  long, 
does  not  make  the  way  public,  and  the  mere  fact 
that  the  public  also  use  it  without  objection 
from  the  owner  wUl  not  make  the  way  public. 

[Ed.  Note.— For  other  cases,  aee  Dedication, 
Cent  Dig.  fiS  73,  74 ;  Dee.  Dig.  «»87.] 
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7.  EaSBUENTB  ^p7(2)— PBKSOMPTITa  BiaBT— 
HlORWATS. 

A  prescriptiTe  easement  does  not  arise  in 
■even  years  by  analog?  to  the  statute  barring 
action  to  recorer  re^tr  when  a  ptaintifE  was 
not  seised  of  the  property  within  seren  rears, 
such  statutes  not  applying  to  rights  of  way  or 
easemeDts,  but  prescriptive  right  can  arise  only 
by  adverse  use  and  enjoyment  under  claim  of 
rvht  uninterrupted  and  cmtinuous  tor  20  years. 

[Ed.  Note.— For  other  cues,  lee  Easementa, 
Cent.  Die.  H  17.  27,  S3;  Dee.  Dif.  «s>7(2).] 

8.  EABSmiMs  ^3e(S)—PBB9CBmiOir— Evi- 
dence— SUFPICIZNCT, 

Evidence  held  Insufficient  to  show  acquisi- 
tion of  highway  easement  by  prescription;  tlie 
use  having  been  interroptra  at  variona  times 
during  the  alleged  prescnptivc  period. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  ||  77,  78,  88,  93;  Dec  Dig.  «6=> 
36(3).l 

9.  Easeukirs  ^»12(^— GsAirr  bt  Dked— Er> 

TKCT. 

Wliile  a  deed  of  a  part  of  a  tract  conveyinr 
It,    "together   with   all    the  appurtenances, 
would  convey  an  existing:  highway  essement,  it 
would  not  serve  to  create  an  easement. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  8S  35-38;  Dec.  Dig.  ^12(1).] 

10.  Easeubntb  4C=3l6  —  Obant  bt  Deed  — 
Reqitibites  and  Sufficiency. 

Generally,  when  the  owner  of  a  tract  of 
land  has  arranged  and  adapted  various  parts, 
BO  thnt  one  derives  a  bendfit  from  the  other 
of  a  contiauouB  and  obvious  character,  end  he 
sells  one  part  without  mentioning  the  inciden- 
tal advantage  or  burdens  of  one  in  respect  to 
the  other,  there  is  implied  an  understanding 
that  such  advantages  and  burdens  continue. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  fi  43;  Dec  Dig.  «»16.] 

11.  Easements  «=>16  —  Sevebamce  —  Kequx- 
site8  ahd  sufficignct. 

Elements  essential  to  constitute  easement  by 
severance  are  unity  of  title  followed  by  sever- 
ance, an  apparent,  obvious,  and'  visible  servi- 
tude at  the  time  of  severance,  reasonable  neces- 
sity to  the  enjoyment  of  the  dominant  estate, 
and  ic  must  usually  be  continuous  and  self-act* 
tag. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  {  43;  Dec.  Dig.  «=>1C.] 

12.  Easements  ^18(1)— Wats  of  Necessitt 
— Beasonaqu:  Necessitt  of  Use. 

An  easement  by  severance  in  a  right  of  way 
apparent  at  the  time  of  severance  does  not  exist 
except  so  far  as  is  reasonably  necessary  to  the 
use  of  the  dominant  estate,  and  the  fact  that  a 
house  on  the  severed  tract  faced  toward  an  ex- 
t^ided  way  not  nccessai^  to  access  did  not  glTe 
an  easement  thereon. 

fEA.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  11  60,  62,  55;  Dec  Dig.  <^18(1).] 

13.  Easeuents  <e=348(3)— Grant  bt  Deed- 
Location. 

Generally  on  severance  of  title,  if  the  deed 
cuiveys  a  right  of  way  across  land  still  held  by 
the  grantor,  but  does  not  fix  its  course  or  ex- 
tent, and  at  the  time  of  conveyance  there  was 
in  use  on  the  land  reserved  such  a  way  plainly 
Tisible.  and  known  to  the  parties,  it  will  be 
deemed  to  have  been  intended  the  grantor  to 
be  conveyed. 

[Ed.  Note.— For  other  cases,  see  Easemoita, 
Gent.  Dig.  H  103,  104;  Dec  IMg.  «=»4S(3).l 

14.  Easements  ®=>4S(1)  —  Convetance  — In- 
structions. 

In  construing  any  grant  of  right  of  way,  the 
use,  in  character  and  extent,  is  limited  to  such 
as  IS  reasonably  necessary  and  convenirat  to  the 


domtaant  estate  and  at  Uttie  burdensome  to  tbs 
servient  estate  as  possible  tor  tbe  use  contem- 
plated. 

[Ed.  Note.— For  other  cases,  see  Easement^ 
Gent.  Dig.  |  lOS;  Dec  Dig.  «=s»48(lj.} 

Appeal  trom  IMgtrict  Court,  Salt  Lain 
County;  J.  A.  Howell.  Presiding  Judge. 

Suit  by  JoBeph  N.  Horais  against  Jos^ 
Blunt,  administrator  of  the  estate  of  Jans 
Kersey,  deceased,  and  others.  Decree  for 
complainant,  and  defendants  an>eaL  Af- 
firmed. 

C.  W.  Collins,  of  Salt  Lake  Cltj,  for  appal* 
lants.  A.  A.  Duncan,  of  SaU:  Lake  City,  fbr 

respondent 

LOOFBOUEOW,  District  Judge.  This  ae- 
tion  was  brought  In  equity  to  quiet  title  to 
certain  lands  and  to  restrain  the  defendants 
from  iuterfering  with  the  plaintUTs  peace- 
able possession  of  the  same.  The  plaintiff  al- 
leges title  to  the  land  and  that  the  defend- 
ants wrongfully  removed  fence  posts  placed 
thereon  by  plaintiff,  and  threaten  to  reuiove 
them  as  often  as  plaintiff  replaces  them,  and 
that  defendants  at  divers  times  have  crossed 
over  said  land  with  vehicles  and  on  foot,  and 
will  continue  to  so  interfere  with  the  peace- 
able possession  of  plaintiff  unless  restrained, 
and  plaintiff  prays  for  a  decree  quieting  tt 
tie  and  enjoining  the  defendants  from  tres* 
passing  on  said  land. 

The  defendants  admit  that  plalntllt  owns 
the  land  In  question,  bat  they  claim  a  rl^ 
of  way  across  a  part  of  said  land  fbr  them- 
selves, and  that  the  roadway  bo  used  br 
them  is  a  public  hlgjiway.  Tli^  admit  that 
one  of  the  defendants  remored  from  said 
roadway  certain  posts  placed  thereon  by 
plaintiff,  and  that  they  trarel  said  road,  but 
deny  that  they  are  treapassen  thereon. 
They  allege  that  tm  October  1887.  the 
plaintiff  couT^ed  by  warranty  deed  to  Jane 
Kersey,  now  deceased,  and  tbronch  whom 
the  defendants  claim,  the  land  that  flie  de- 
fendants now  occupy  and  ^rtiidi  lies  directly 
to  the  north  of  plaintiffs  land,  the  bonndaiy 
line  being  the  north  side  of  a  canal  nmning 
east  and  west  between  the  two  tracts,  with 
aU  aivartenanceB  thneto,  and  a  right  of  way 
for  Ingress  and  egms  over  and  acras  the 
lands  of  idaintiff  with  vdii^eB  and  dimiestie 
animals,  that  for  16  years  prior  to  the  mak- 
ing of  said  deed,  and  at  the  time  of  said  con- 
veyance, the  nmd  in  question  oclsted  and 
was  and  had  beoi  used  by  tlie  public,  and 
that  It  was  a  well-defined,  clearly  marked 
road,  and  all^  tiiat  the  plalntUT  lias,  by 
various  acts,  attempted  to  interfere  with  the 
use  of  said  highway;  and  the  defiendaots 
ask  that  their  right  In  said  toad  be  decreed 
to  Hiem,  and  tiiat  the  plaintlfC  be  enjoined 
from  further  Interfering  with  the  peaceable 
possession  of  said  tight  by  the  defimdanta. 
The  following  sketch  will  explain  the  ritna- 
tion  of  the  lands  of  the  reepectlTe  parties 
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the  location  of  Ow  canal,  and  the  il^  of 

way  In  dispnte: 


qCEWTER  0P&EC.3tf- 


Oos.Blumt,  AOM. 
DepeNDANT, 


J- N.Morris. 


The  district  court  made  findings  of  fact 
to  the  following  effect  to  wit:  That  the  deed 
In  question  was  executed  and  delivered  by 
the  plaintiff,  Joseph  N.  Morris,  to  Jane  Ker- 
sey on  October  8,  1887,  and  that,  after  de- 
ficrlbtng  the  land  by  metes  and  bounds,  It 
contained  the  following  clause: 

"Together  with  a  right  of  way  for  ingresB  and 
egress  to  said  land  from  east  line  of  said  sec- 
tion over  a  strip  of  land  one  rod  wide  along  the 
south  side  of  and  following  the  coarse  of  said 
Utah  &  Salt  I^ke  Canal,  said  right  of  way  to 
induce  the  right  of  ingress  and  egress  to  and 
from  said  land  first  above  conv^ed  with  ve- 
hicles and  domestic  animaU  oC  all  kinds  at  any 
and  all  times," 

That  subseqnant  to  said  oonv^ance  said 
Jane  Kers^  died,  leaving  the  defendants, 
except  Joseph  Blnnt,  her  heirs,  and  that 
Joseph  Blnnt  la  the  admlnlstntor  of  the  es- 
tate of  the  said  Jane  Krasey,  deceased.  That 
the  road  In  question  is  not,  and  never  was. 


a  public  hli^way.   That  the  canal  throng  point  where  the  district  court  found  It  turned 


the  lands  in  question  has  a  shoulder  or  hank 
about  18  tnehea  above  the  general  level  of  the 
land  and  extending  from  1  to  1^  rods  south 
from  the  water's  edge  and  along  the  sooth 
aide  of  said  canal.  That  the  meaning  of 
the  phrase  "a  strip  of  land  one  rod  wide 
along  the  south  side  of  and  tbllowlng  the 
course  of  saU  Utah  *  Salt  Lake  Canal"  Is 
ttiat  the  south  side  of  said  canal  is  the  outer 
edge  ct  said  shoulder  or  bank,  and  that  the 
right  of  way  spedflcally  mentioned  in  the 
deed  ntends  along  the  south  or  outer  edge 
of  said  shoulder  and  extends  ^m  the  east 
section  line  westerly  along  the  course  above 
indicated  parallel  to  and  1^  rods  south  of 
the  high-water  mark,  following  the  meander- 
lags  thereot  more  or  less,  to  a  point  directly 
south  of  the  sontlieBSt  conur  of  defendant;^ 
land;  thence  westerly  2%  rods;  thmce  north 
across  the  canal  to  the  lai^  of  the  pMnf^tf^ 
thereby  leaving  a  square  2%  rods  eaidi  way 
for  the  purpose  of  turning  and  crosdng  the 
canaL  That  the  defendants  have  no  right  or 
toterest  In  the  lauds  of  the  plaintlft  other 
than  as  above  Indicated.  The  court  Issued  an 
injunction  restraining  the  defendants  from 
in  any  manner  Interfering  with  the  use  by 
plaintiff  of  the  lands  owned  by  him,  except 
aa  above  indicated,  thus  closing  to  the  de- 


fendants the  road  firom  about  the  aoutbeast 
comer  of  defendants'  land  to  the  point  where 
said  road  formerly  crossed  the  canal  a  dla- 
tance  of  about  20  rods. 

The  defendants  at  once  perfected  tiUa  ap- 
peal, assigning  numerous  errors  which  are 
specifically  as  follows:  (1)  That  the  court 
was  wrong  in  its  flndlngs  that  the  whole 
road  was  not  a  public  h^way ;  (2)  wrong  in 
Its  finding  and  conclusion  that  the  atrip  of 
road  about  20  rods  in  length  from  the  east 
Uoe  of  the  d^endants'  land  westerly  to  the 
point  where  formerly  said  road  crossed  the 
canal,  did  not  pass  to  the  defendants  under 
the  deed  mentioned  as  an  appurtenance  to 
the  land. 

Upon  examlnli^  the  record  and  the  evi- 
dence, we  find  that  this  suit  was  filed  June 
20,  1914.  The  evidence  shows  that  on 
October  S,  1887,  when  Jane  Kersey  became 
the  omier  of  the  land  now  held  by  the  de* 
fendants  a  conveyance  from  the  plalntift, 
the  road  extended  west  of  the  east  line  of 
her  property  about  20  rods,  and  then  turned 
north  across  the  canal;  that  the  road  be- 
fore that  time  had  conthiued  on  west  on  the 
south  side  of  the  canal  from  that  point 
through  the  section,  and  some  of  tbo  people 
who  lived  to  the  west  and  those  woifetng  on 
the  canal  traveled  said  road  frequently;  ttiat 
it  was  unimproved,  marked  only  by  wheel 
tndka.  which  were  plainly  visible;  that  it 
was  open,  without  gates;  that  there  were 
no  signs  to  the  effect  that  it  was  a  private 
highway,  and  that  there  never  have  been 
BUdi  signs  along  the  road;  that  the  house 
bought  by  Jane  Kers^,  with  the  land,  faced 
toward  this  road  that  extended  west  of  the 


north  across  the  canal;  that  the  Kersey  place 
has  been  ccmtlnnously  occupied,  and  the  oc- 
cupants and  the  visitors  traveled  the  road  to 
and  from  the  hcaiae;  that  there  has  been  no 
change  in  the  location  of  the  road ;  that  it 
is  in  suhetantially  the  same  position  on 
the  ground  now  that  it  waa  27  years  ago; 
that  in  making  and  deanlng  the  canal  the 
excavated  material  and  dttrls  were  thrown 
out  on  the  south  side  of  the  canal,  making 
the  surface  of  the  ground  rough  and  uneven 
for  a  distance  of  1  to  1%  rods  along  the 
aontb  side  of  the  canal  and  through  ita  entire 
toigth  upon  the  land  In  question ;  that  nn- 
meroua  boulders  were  thrown  out  of  the  canal; 
that  no  bridge  existed  at  the  point  where 
defendants  contaid  the  road  should  cross  the 
canal ;  that  In  about  1812  the  plalntlfl  plow- 
ed the  road  to  the  canal  bank,  and  Uiat  fre- 
quently, in  plowing  the  lands  adjoining  the 
road,  plaintiff  deposited  boulders  ttom  his 
land  upon  the  road;  that  the  defendants, 
with  shovels,  leveled  the  road  and  threw  the 
rocks  to  the  north  toward  the  canal,  and  con- 
tinued to  travel  the  road  as  before;  that 
In  1814  plaintiff  set  posts  in  the  roadway 
where  defendants  crossed  the  canal,  turning 
north,  and  that  the  defendants,  <Mr  some  ct 
them,  removed  said  posts  and  threw  them 
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aside  and  conUnaed  to  cross  at  that  point; 
that  plaintiff  closed  the  road  on  the  soath 
side  of  the  canal  nmDing  west  from  the  de- 
fendants* present  crossing  in  about  3J01O; 
that  the  road  was  plowed  by  plaintiff  in  about 
1904;  that  in  abont  1907  plaintiff  placed  a 
wire  gate  at  the  public  highway  along  the 
east  line  of  the  section;  that  defendants  ob- 
jected and  cDt  It  down;  that  the  water  in 
the  canal  is  abont  16  feet  wide;  that  the  com- 
pany does  not  have  title  to  the  land  covered 
by  the  canal,  and  claims  only  by  usage;  that 
there  Is  no  bridge  across  the  canal  to  the 
Jane  Eersey  place. 

It  will  be  seen  ttiat  the  def^dants*  com- 
plaint in  this  conrt  Is  as  to  that  part  of  the 
decree  that  turns  the  road  across  the  canal 
at  abont  the  southeast  comer  of  the  defend- 
ants* land,  instead  of  permitting  an  ex- 
tension of  20  rods  to  the  west,  and  then 
turn  north  aooss  tbe  canal  as  it  did  for- 
merly. 

They  rely  npon  three  grounds  to  hold  the 
road  In  question,  to  wit:  (1)  That  by  long 
continual  use  it  has  become  a  public  high- 
way; (2)  that  by  their  and  Mrs.  Kersey's  use 
they  have  an  easement  by  prescription;  (S) 
that  said  road  was  granted  by  said  deed, 
both  by  the  description  of  a  road  one  rod 
wide,  specially  described,  and  also  by  rea- 
son  of  said  road  being  appurtenant  to  the 
land  conveyed  in  the  deed.  We  will  examine 
these  questions  In  order: 

First,  that  by  long  continual  use  the  20 
rods  of  road  In  question  has  become  a  public 
highway;  tliat  Is,  that  there  has  been  a  dedi- 
cation by  the  owner  to  the  public  use  and  an 
acceptance  by  the  public. 

[1]  A  dedication  rests  primarily  In  the  in- 
tent of  the  owner.  There  must  tie  a  conces- 
sion intentlcmally  made  by  him,  which  may 
be  proved  by  dedaraUons  or  hy  acts,  or 
may  be  inferred  from  drcumstances.  No 
form  or  ceremony  is  necessary.  It  must, 
however,  appear  tliat  he  knew  of  the  use  by 
the  public,  and  intended  to  grant  the  rtght  of 
way  to  the  public.  No  formal  acceptance  by 
any  public  officer  or  agent  is  necessary,  but 
there  must  t>e  actual  use  by  the  puhllc.  City 
of  Glndnnatt  v.  White,  6  Pet  440,  8  L.  Ed. 
452;  Morgan  v.  Railroad  Co.,  96  U.  S.  723,  24 
Jj.  Ed.  743;  Harkness  v.  Woodmansee,  7 
Utah,  227,  26  Pac  291 ;  Whittaber  v.  I^rgu- 
SOD,  16  Utah,  240,  61  Pac.  980;  Schettler  v. 
Lynch,  23  Utah,  SOS,  64  Pac  9SS ;  Culmer  v. 
Salt  Lake  City,  27  Utah.  252,  76  Pac  620; 
Wilson  V.  Hull,  7  Utah,  90,  24  Pac.  799. 

[2,  S]  From  the  evidence,  it  appears  that 
the  plaintiff,  2  years  before  the  commence- 
ment of  this  action,  plowed  the  road  to  tbe 
canal  bank ;  that  frequently  In  plowing  lands 
adjoining  the  road  plaintiff  rolled  boulders 
frcan  the  land  into  the  road,  which  tbe  de- 
fendants removed  before  they  could  travel 
the  road;  that  plaintiff  closed  the  road  ex- 
tending west  from  the  Kersey  crossing  6 
years  before  the  commencement  of  this  ac- 
tion; that  a  wire  gate  was  placed  by  the 


plaintiff  across  the  entrance  to  the  road 
on  the  east  section  line  7 -years  before  the 
commencement  of  this  action;  and  tliat  the 
road  was  plowed  by  the  plaintiff  as  mntdi  aa 
10  years  before  the  commaicement  of  tbla  ac- 
tion. 

All  these  facts  negative  an  Intention  oa  the 
part  of  the  plaintiff  to  dedicate  to  public  use. 
On  tbe  contrary,  the  fair  inference  to  be 
drawn  from  them  is  tliat  he  Intended  not  to 
dedicate  the  roadway  to  the  public  It  la 
true  that,  a  dedication  by  the  owner  and 
an  acceptance  by  the  public  once  made,  the 
highway  thus  established  continues  to  be  a 
highway  as  long  as  the  public  use  continues ; 
and  If  in  this  case  the  public  use  were  suffi- 
cient to  constitute  an  acc^tance  and  the 
owner  had  in  fftct  intended  to  dedicate,  then 
the  dedication  would  be  complete;  but  we 
think  there  la  no  evidence  tending  to  show 
that  there  erar  was  an  intent  to  dedicate  to 
public  use. 

[4-t]  Next  we  must  consider  the  peoito 
who  used  this  road.  Did  their  traveling  up- 
on It  constitute  a  use  by  the  public?  The 
evidence  discloses  three  classes  of  persona' 
only  who  used  tills  road,  to  wit,  the  occupants 
of  the  Kersey  place  and  their  visitors,  tlie 
workmen  upon  the  canal,  and  some  persons 
who  lived  in  tbe  middle  of  the  section. ' 

As  to  tbe  occupanto  of  the  Kersey  place, 
they  had  an  express  grant  of  a  right  of  way 
for  ingress  and  egress  contained  In  their  ti- 
tle deed  (not  considering  now  the  extent  or 
limitation  of  tbe  right  conveyed  In  the  deed), 
so  they  were  not  traveling  the  road  by  leasm 
of  Its  public  cliaracter,  but  under  ttie  express 
provision  of  their  deed. 
^  As  to  the  workmen  upon  the  canal,  Ui^ 
were  there  under  the  right  by  "user"  claimed 
by  their  company.  The  right  of  way  for 
their  canal,  whatever  it  la,  U  It  authorises 
the  occupancy  of  the  land  for  canal  purposes, 
carries  with  It  the  right,  under  reasonable 
limitations  to  enter  the  premises  to  construct, 
repair,  and  opente  the  canal.  Its  headgates, 
ite  laterals,  eto.,  which  are  a  part  of  or  con- 
nected therewith.  So  these  perstms  were  not 
on  this  road  by  reason  of  its  public  diarac- 
ter.  but  under  whatever  right  by  "user"  the 
canal  company  bad  over  this  land  for  canal 
purposes. 

As  to  the  persons  who  lived  in  the  center 
of  the  section,  the  evidence  does  not  dis- 
close how  many  there  are  or  ever  were,  how 
frequently  they  used  the  road,  by  what  right 
they  traveled  the  road,  nor  the  circumstances 
of  their  use,  nor  that  they  have  In  any  way 
Improved  their  property  depending  upon  tbe 
public  use  of  the  road,  nor  that  th^  are 
In  any  respect  so  situated  that  closing  the 
road  will  he  an  Injury  to  them.  Compare  the 
case  made  as  to  them  with  the  sltoation  dis- 
closed by  the  evidence  In  the  case  of  Sch^ 
Uer  V.  Lyndi,  23  Utoh^  805,  64  Pac 

However,  the  people  in  tbe  middle  of  this 
section  are  not  in  court,  and  Uieir  rights  are 
not  being  determined.  Xfadr  use  of  the  road 
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l8  material  bere  only  so  far  as  It  may  bare  a 
bearing  upon  Its  public  cbaracter,  and  tJie 
erldenee  as  to  their  use  of  the  road  In  qnea- 
tlon  Is  very  meager. 

Compiled  Laws  of  Utah  1907,  |  lllS,  pro- 
rides: 

"A  highway  shall  be  deemed  to  have  been  dedi- 
cated and  abaad<med  to  the  use  of  the  public 
when  it  bas  been  eootinnoiuly  used  as  a  puUie 
thoroughfare  tor  a  period  of  ten  years." 

A  **thoxon^fiutf'  la  a  lAace  or  way 
thzougb  wbldi  there  Is  passing  or  traveL  It 
becomes  a  "pQbUc  thorongbfiue*'  when  the 
inibUc  have  a  general  right  of  i^tssage.  Un- 
der this  statote  the  highway,  eren  thom^  it 
be  OTor  prirat^  owned  ground,  will  be 
deemed  dedicated  or  abandoned  to  the  puldic 
use  when  the  public  has  craitlnaously  used  it 
as  a  thorongl^re  for  a  period  of  10  years, 
bat  suGih  use  must  be  by  the  public.  Use  nn* 
der  private  right  la  not  suflident.  If  the 
thorott^fore  is  laid  oat  or  used  as  a  private 
way,  its  nset  however  long,  as  a  private  way, 
does  not  make  It  a  public  way;  and  tb» 
mere  fact  that  the  public  also  mako  use  of 
it,  witboat  objection  from  the  owner  of  the 
Umd,  will  not  make  it  a  public  way.  Be- 
fore it  becomes  public  in  character  the  owner 
of  the  land  must  consent  to  the  diange.  El* 
Uottt  Boads  and  Streets,  |  5. 

From  a  consideration  of  the  facts  in  evi- 
dence, viewed  in  the  11^  of  the  well-estab- 
lished principles  of  law,  we  must  conclude, 
aa  did  the  trial  court;  that  there  is  dlsdosed 
no  socb  Intention  on  the  part  of  the  owner  of 
the  land  to  dedicate  to  public  use,  nor  such 
use  by  tlie  public  cmistltutlng  an  acceptance 
as  Is  necessary  to  show  a  dedication  or  almn- 
d<mment  to  public  use. 

[7]  The  second  contention  of  the  appellants 
la  tliat  by  thdr  and  Mrs.  Kersey's  use  they 
have  on  easement  by  prescription. 

"The  ri^t  to  a  pnblie  road  or  private  way 
by  presenption  arises  from  the  uointemipted 
adverse  enjoyment  of  It  under  a  claim  of  right 
known  to  the  owner  for  the  requisite  length  of 
time.  Anciently  the  rieht  to  the  easement  arose 
by  prescription  from  the  use  of  the  land  for  so 
l<aig  a  time  that  there  was  no  eziatinK  evidence 
as  to  when  such  use  commenced.  Its  origin 
mast  have  been  at  a  time  'whereof  the  memory 
<rf  man  runneth  not  to  the  drntraty.'  Later  the 
rule  was  dtanged  by  limiting  the  time  of  unin- 
terrupted possession  to  20  years."  Harkness  v. 
Woodmansee,  7  Utah,  229,  26  Pac.  292. 

**Prescription  refers  the  right  to  the  highway 
to  the  presumption  that  ft  was  originally  estab- 
lished pursuant  to  law,  by  proper  authority; 
while  dedication  refers  it  to  a  contract  either 
expressed  or  implied.  Dedication  implies  a  con- 
veyance and  an  acceptance,  while  prescription 
requires  an  unbroken  poesesaitm  or  use  under 
daim  at  right."  Elliott,  Boads  and  Streets,  | 
191. 

A  praser^ve  r\ght  to  an  easement  does 
not  arise  in  7  years,  by  anal(^  to  the  pro- 
viaion  of  the  statute  barring  an  action  to 
recover  real  property  when  the  person  as- 
serting title  was  not  seised  or  possessed  of 
the  property  in  question  within  7  years. 
These  statntes  do  not  apply  to  rii^ts  of  way 
or  any  other  class  of  easemmts  by  prescrip- 


tion. The  ri^ht  by  prescrUiUon  can  only 
arise  by  adverse  use  and  enjfqrmoit  under 
claim  of  Tight  uninterrupted  and  continuous 
for  a  period  of  20  years.  Harkness  v,  Wood- 
msnsco,  7  Utah,  227,  26  Pac  201;  Fonk  v. 
Anderson,  22  Utah.  2S8.  61  Paa  1006;  North 
Point  Go.  V.  C.  &  S.  I4  a  OOb,  16  Utah,  271. 
S2  Paa  168,  40  L.  B.  A.  851.  67  Ant  St.  Bep. 
ep7;  Lnnd  v.  Wilcox,  84  Utah,  206.  97  Pac. 
33. 

[B]  A  prescriptive  right  In  the  public  Is  dis- 
posed of  by  our  concluslfm,  heretofore  reach- 
ed, that  the  evidence  does  not  show  use  by 
the  public;  and  that  this  was  not  a  public 
highway;  but  there  la  still  the  question  of  a 
private  right  of  way  by  prescription.  Under 
the  well-established  rule,  the  use.  In  order 
that  It  may  ripen  Into  a  prescriptive  title, 
must,  in  any  case,  not  cmly  be  adverse  and 
continuous,  and  under  claim  of  right  for  a 
period  of  20  years,  bat  it  must  be  uninter- 
rupted throughout  that  period.  In  the  case 
at  bar  the  use  of  the  defendants  and  their 
predecessors  commenced  In  1887,  at  which 
time  there  was  a  severance  of  the  title  to  the 
parcels  of  land,  and  could  not  ripen  Into  title 
by  prescription  until  1907.  But  the  defend- 
ants' own  testimony  shows  that  the  plaintiff 
plowed  the  road  in  question  as  early  as  1904, 
and  from  that  time  to  the  commencement  of 
this  action  the  plaintiff,  from  time  to  time, 
placed  rocks  in  the  road,  from  the  plowed 
land  adjoining,  and  that  the  defendants,  with 
shovels,  leveled  the  ground  and  removed  the 
rocks  to  the  north  to  make  the  road  passable; 
and  following  these  acts,  and  clearly  Indicat- 
ing the  attitude  of  each  of  the  parties  to  this 
suit  to  the  claim  of  the  defendants  to  the 
ownership  of  this  right  of  way  at  about  the 
time  the  20-year  period  would  have  expired, 
plaintiff  placed  a  wire  gate  across  the  road  at 
the  point  where  it  left  the  public  highway,  and 
the  defendants  cut  it  down.  From  these  cir- 
cumstances we  conclude  that  the  use  was  not 
uninterrupted,  and  that  no  ris^t  by  prescrip- 
tion could  arise  under  these  drcumstances. 
Wasatdi  Irrig.  Co.  v.  Fulton,  23  Utah,  466. 
65  Pac.  205;  Crosier  v.  Brown,  66  W.  Va. 
273,  66  S.  £.  326,  25  U  B.  A.  (N.  S.)  174; 
Reid  V.  Gamett,  101  Va.  47,  43  S.  E.  182; 
Wooldridge  v.  Goughlin.  46  W.  Ta.  845,  88  S. 
El  233. 

[I]  The  third  contention  made  by  appel- 
lants is  that  the  road  was  punted  by  deed 
both  by  the  description  of  a  road  one  rod 
wide,  specially  described,  and  also  by  reason 
of  said  road  being  appurtenant  to  the  land 
conveyed  In  the  deed.  The  deed  contained 
the  very  nsual  clause,  following  the  specific 
description  of  the  real  estate  to  wit,  "to- 
gether  with  all  and  singular  the  tenements, 
hereditaments,  and  appurtenances  tho^unto 
belonging  or  In  any  wise  appertaining." 
Whatever  passed  under  this  clause  as  su 
appurtenance  must  have  been  an  e»1iiHug 
easement  at  the  time  of  the  making  of  the 
deed;  1.  e^  such  rights  were  conveyed  by 
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tbl8  clause  as  wera  tben  belonging  or  In 
anj  yrise  tbea  anmrtainlng  to  said  land. 
Bnt  daring  the  unity  of  title  no  eaeonent 
could  exist  as  between  parts  of  the  land. 
An  omier  cannot  hare  an  easement  Id  his 
own  land  because  during  the  unltj  of  title 
all  the  benefits  and  uses  for  easement  are 
omiprehended  within  his  general  owneishlp. 
Such  a  clause  In  a  deed  wUl  not  create  a  new 
right,  nor,  in  case  of  severance  of  title,  will 
it  convey  a  right  to  a  use  for  the  benefit  of 
one  part  of  the  land  over  another  part.  Sndi 
a  right,  if  It  is  conveyed,  must  be  by  definite 
language  which  first  creates  or  defines  the 
easement  and  then  conveys  It.  Duvall  v. 
Rldont,  124  Hd.  193,  02  AtL  209.  U  B.  A. 
1915G,  845. 

[10]  An  appurtenance  implied  upon  a  sev- 
erance of  title  is  referred  to  the  intent  of  the 
grantor,  and  such  intent  Is  gathered  from  con- 
ditions existing  at  the  time  of  the  severance 
of  title  and  implied  from  such  circumstances; 
and,  In  general  terms,  the  mle  may  be  stated 
that  when  the  owner  of  a  tract  of  land  bas 
arranged  and  adapted  the  various  parts  so 
that  one  derives  a  lieneQt  and  advantage 
from  the  other  of  a  continuous  and  obvious 
character,  and  he  sells  one  of  the  parts  with- 
out making  mentlcm  of  the  Inddeutal  ad- 
vantage or  burdens  of  one  in  respect  to  the 
other,  there  Is  implied  an  understanding  and 
agreement  that  luch  advantages  and  burdens 
continue  as  before  the  separation  of  title. 
Ingals  V.  Plamandon,  76  111.  118;  Carbrey  v. 
Willis,  7  Allen  (Mass.)  3Qi,  83  Am.  Dec.  688; 
Scott  V.  Moore,  98  Va.  668,  37  S.  B.  342,  81 
Am.  St  Rep.  749;  Grace  M.  E.  Church  v. 
Dobbins,  153  Pa.  St.  294.  25  AtL  1120,  S4 
Am.  St  Rep.  706 ;  Qulnlan  t.  Koble,  7ff  CaL 
260,  17  Pac.  69. 

[11]  The  elements  essentlat  to  constitute 
an  easement  by  severance  are:  (1)  Unity  of 
title  followed  by  severance;  (2)  that  at  the 
time  of  the  severance  the  servitude  was  ap- 
parent, obvious,  and  vl^le;  (3)  that  the 
easement  is  reasonably  necessary  to  the  en- 
joyment of  the  dominant  estate;  and  (4)  it 
mast  usually  be  ccntlnuons  and  self-acting, 
as  distinguished  from  one  used  only  from 
time  to  time  when  occasion  arises. 

We  pass  the  fourth  requirement,  aa  to 
whldi  there  la  a  clear  confiict  in  the  dedded 
cases.  There  are  decisions  by  courts  of  final 
Jnrlsdlctlon  In  the  various  states  holding 
that  the  senrltnde,  In  order  to  pass  as  Implied 
upon  severance,  mast  be  of  a  coirtinDous  na- 
ture L  one  ^ich  may  be  oijoyed  with- 
out the  act  of  man,  as  a  r^cbt  ia  conduct 
water  throu^^  a  apont  whlt^  discharges  wa- 
ter aut(«natically  whenever  rain  -fails.  Bon- 
elU  Bnw.  T.  Blakemore,  66  HIsSi  1S6, 6  South. 
228.  14  Am.  St  Bep.  D60;  Flsk  T.  Hsber,  7 
La.  Ann.  662. 

On  tba  other  hand,  courts  hold  that  the 
Und  ftf  easement  Is  not  to  be  considered,  but 
mmly  whether  it  is  aiq[)arent,  designed  to  be 
permanent  reasMiably  necessary  to  the  en- 


Jbymmt  ot  Oa  property,  and  arises  from  a 
severance  of  a  milfled  tltlck  Baker  t.  Bioe, 
66  Ohio  St'  46S.  47  N.  a  66S. 

[12]  As  to  the  first  essential,  1.  a,  unity  of 
title  followed  hy  severance,  that,  In  tlds  case, 
la  admitted.  As  to  the  second,  that  the  servi- 
tude was  apparent,  obvious,  and  viable  at  the 
time  of  severance,  the  undisputed  evidence  is 
to  the  effect  that  at  the  time  of  severanoa 
the  way  in  questi(m  was  a  well-defined, 
though  unimproved,  driveway.  However,  aa 
to  the  third  essential,  1.  e.,  that  the  servitude 
is  reasonably  necessary  to  the  enjoyment 
of  the  dominant  estate,  there  Is  serioos 
doubt.  It  must  be  borne  in  mind  that  the 
Issue  presented  In  this  case  is  not  whether 
the  defendants  shall  have  a  roadway  from 
their  land  to  the  public  highway  on  the  east 
— that  far  the  way  was  decreed  to  the  de- 
fendants by  the  district  court — but  whether 
or  not  this  roadway  shall  end  at  the  south- 
east comer  of  defoidants'  land,  or  extend  20 
rods  west,  still  over  the  plaintiff's  land,  and 
then  across  the  canal,  and  enter  the  land 
defendants.  So  the  question  here  is  whether 
or  not  the  evidence  discloses  a  reasonable 
necessity  for  perpetuating  the  20  rods  of 
roadway  west  from  the  southeast  comer  of 
defendants'  land.  The  only  evidence  upon 
this  subject  Is  that  the  dwelling  house  upoa 
the  defendants'  land,  which  was  there  at  the 
time  of  severance,  faced  south  some  distance 
from  and  toward  the  canal  and  the  extended 
roadway.  Does  this  disclose  that  the  ex- 
tension of  the  roadway,  which  the  defend- 
ants seek,  Is  reasonably  necessary  to  the 
proper  enjoyment  of  the  property  ctxiveyed, 
or  that  this  extension  of  the  roadway  ma- 
terially adds  to  the  value  of  the  land?  We 
think  not  From  a  careful  consideration  <^ 
the  conditions  and  circumstances  of  the  prop- 
erty at  the  time  of  severance,  as  disclosed  by 
the  evidence,  we  cannot  find  that  there  is 
any  advantage  whatever  to  the  defendants' 
property  in  continuing  the  roadway  past  the 
southeast  comer  of  defendants'  land  as  d» 
creed  by  the  district  court 

Hist  there  must  exist  a  reasonable  neces- 
sity is  apparent  from  an  examination  of  the 
decided  cases.  Soiae  of  these  cases  go  to  the 
eztoit  that  In  order  to  create  a  servitude 
upon  severance,  there  must  be  shown  an  ab- 
solute necessity.  However,  the  requirement 
of  Teasonable  neceasltr  seems  to  be  migipoTtr 
ed  by  the  wei^t  of  auOiority  and  by  rea< 
aoa.  WeldeUn  ▼.  Snelson,  17  lU.  App.  461; 
DoUifE  T.  Boston  and  M.  B.  &..  68  Me.  173; 
Wentworth  t.  PhUpot,  00  N.  B.  103;  Brakely 
V.  Sharp.  8  N.  J.  Eq.  fi;  Evans  v.  Dana,  7 
a  I.  306;  Jarvls  v.  Seele  Bflll  Go^  173  IlL 
192,  60  N.  B.  1044,  64  Am.  St  Bep.  107;  Boot 
▼.  Wadhams,  107  N.  T.  884,  14  N.  a  281; 
Wells  V.  Garbntt.  132  T.  430,  30  N.  EL  973; 
McElroy  T.  MeLeay,  71  Tt  396.  4S  Aa  883: 
Paine  v.  Chandler,  184  N.  T.  886,  82  N.  fi. 
18,  19  D.  R.  A.  90;  KeUy  v.  1>Qnning,  43  N. 
J.  Bq.  62,  10  AtL  276;  MiUer  v.  Hoesdiler, 
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126  Wis.  263,  105  N.  W.  790,  8  L  E.  A.  (N. 
S.)  327;  Ogden  r.  Jennings,  62  N.  T.  6261 
Sellers  t.  Texas  a  R.  Ca,  81  Tex.  458,  17  S. 
W.  32,  13  L.  E.  A.  607. 

[13]  Within  this  third  proposition  Is  In- 
cluded the  contention  that  the  roadway  In  ex- 
tent, as  It  existed  at  the  time  of  the  convey- 
ance, passed  under  the  express  terms  of  the 
deed  by  the  description  of  "a  right  of  way 
for  Ingress  and  egress  to  said  land  from  the 
east  line  of  section  over  a  strip  of  land  one 
rod  wide  along  the  south  side  of  and  fol- 
lowing the  course  of  said  Utah  &  Salt  Lake 
Canal/*  by  reason  of  the  fact  that  at  the  time 
of  the  conveyance  there  was  upon  the  land 
such  a  right  of  way  In  use  and  known  to  the 
parties  to  the  deed.  The  rule  may  be  stated 
generally  that  upon  the  severance  of  title,  if 
the  deed  contains  a  clause  conveying  a  right 
of  way  across  the  land  still  held  by  the  gran- 
tor, but  not  fixing  Its  course  and  extent,  and 
it  Is  made  to  appear  that  at  the  time  of  con- 
veyance there  was  In  use  upon  the  land  re- 
served such  a  way  plainly  visible,  and  known 
to  the  parties,  it  will  be  deemed  that  the 
way  intended  by  the  grantor  is  the  one  actu- 
ally lo  existence.  Oerrish  v.  Shattuck,  128 
Mass.  571;  O'Brten  v.  Schayer.  124  Mass. 
211;  PeatKkly  v.  Chandler,  17  Misc.  Rep. 
«55,  40  N.  Y.  Supp.  1028;  Bannon  t.  Ai^er, 
2  Allen  (Mass.)  128. 

[14]  This  rule  of  law  Is  well  established, 
and  is  highly  benefldal,  but  the  cases  to 
which  we  must  look  for  lUustratiras  of  Its 
application  are  from  communities  where  con- 
ditions as  to  marked  boundaries  and  in- 
closures  are,  and  for  a  long  time  have  been, 
fixed  and  settled,  and  in  which  its  applica- 
tion Is  much  more  easily  made  than  In  a 
community  such  as  that  involved  in  this  case. 
This  community,  as  disclosed  by  the  evidence, 
during  the  years  involved,  was  In  process  of 
settlement,  and  the  whole  country  was  but 
recently  largely  open,  and  the  traveler  free 
to  follow  almost  any  course  that  promised  to 
bring  him  most  easily  to  his  journey's  end. 
Hare  we  find  wheel  tracks  la  almost  any 
■direction  without  system,  and  without  regard 
to  section  lines  or  property  rights.  When, 
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in  a  community  so  situated,  the  time  arrives 
for  the  fencing  of  fields  and  the  establishing 
of  permanent  roads  and  rights  of  way,  the 
strict  application  of  this  rule  would.  In  many 
cases,  produce  fantastic  results  quite  Incon- 
sistent with  Justice.  In  this  case  we  feel 
that  its  applicability  Is  doubtful.  Here  we 
have  a  grant  of  a  right  of  way  for  ingress 
and  egress  to  this  land  from  the  east  line  of 
the  section  along  the  south  side  of  the  canal. 
The  evidence  shows  that  at  the  time  the 
deed  was  made  the  wheel  tracks  along  the 
south  side  of  the  canal  extended  the  whole 
length  of  the  canal  through  the  property  of 
the  plaintiff,  with  a  tnrn-<^  at  the  point 
where  the  defendants  now  contend  it  shonld 
still  remain.  There  is  no  reason  suggested 
In  the  evidence  why  a  tum-oft  at  this  point 
is  more  advantageous  to  defendants'  land 
than  at  the  southeast  comer  of  tbs  defend- 
ants* land.  In  construing  any  grant  of  right 
of  way  the  use.  In  <diaracter  and  extent,  la 
limited  to  such  as  Is  reasonably  necessary 
and  convenient  to  the  dominant  estate  and 
as  little  burdensome  to  the  servient  estate 
as  possible  for  the  use  oontemplated.  In  the 
case  before  us  lite  terms  of  tb»  grant  cannot 
be  said  to  be  wh<dly  gaxen.'L  The  way  is  to 
be  along  the  -south  side  of  the  canal,  and  Is 
to  extend  from  the  east  line  of  tlw  section, 
and  la  for  the  purpose  of  Ingress  and  egress. 
In  the  absence  of  proof  of  disadvantage  to 
the  dominant  estate  occasUmed  by  turning 
the  road  across  the  canal  at  the  southeast 
comer  of  the  land,  the  right  of  tibe  servient 
estate  to  have  the  easement  as  little  burden- 
some as  possible  oonslstent  with  the  use  con- 
templated should  be  recognized. 

Under  all  the  circumstances  in  this  case, 
we  are  satisfied  that  the  rule  that,  where 
the  grant  of  a  right  of  way  Is  general,  the 
fact  that  there  is  such  a  right  of  way  visible 
and  In  use  upon  the  land-  makes  the  grant 
certain,  is  not  applicable. 

For  the  reasons  given,  the  decree  of  the 
district  court  Is  affirmed,  with  costs. 

STRA.UP,  O,      and  BUIOK,  3^  omeaE^ 
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PLOnaH  V.  NBLSON  et  al.  (No.  2874.) 
(Snpreme  Court  of  UUh.  Dec  4,  19160 

1.  Appeal  and  Ebbob  «s»32^ItecuaABT 

PABTIES— OlUSBIOIf. 

Within  the  rule  that  all  adverM  parties  in- 
terested in  having  the  judgment  reversed  or  af- 
firmed are  necessary  parties  to  the  appeal,  which 
will  be  diamisaed  for  failure  to  make  any  of 
them  parties  thereto,  persons  made  defendants 
who  disclaim  all  Interest  In  die  aubjectrmatter, 
or  do  not  answer  and  are  shown  to  have  none, 
are  not  necessary  parties  to  the  appeal.* 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  {S  1786-im ;  Dec  Dig.  ^ 
822.1 

2.  Mims  AKD  MiiTEBAxa  4=>23j^}— Mmno 
GuiMB— AHiruAL  Assessment  wobk. 

Under  Act  Cong.  May  10,  1872,  c.  152,  {  5, 
17  Stat.  92,  as  amended  by  Act  Cong.  Jan.  22, 
1880,  c  fi,  !  2,  21  Stat.  61  (IT.  S.  Comp.  St. 
1913,  i  4620),  providing  that  on  each  minlna 
daim  located,  till  Issuance  of  patent,  $100  worth 
of  work  shall  be  done  during  each  year,  and  that 
on  failure  to  comply  with  such  condition  the 
claim  shall  be  open  to  relocation,  provided  that 
the  original  locator  has  not  resumed  work  od 
the  claim  after  failure  and  before  sodi  reloca- 
tion, forfeiture  is  prevented,  and  no  rights  ac- 
quired under  a  relocation,  where  plalndtf  went 
on  his  claim  the  last  day  of  the  year,  then  did 
part  of  the  required  work,  and  remained  there 
and  c<»npleted  it  after  the  commencement  of 
the  next  year,  though  defendant  made  a  reloca- 
tion thereon  on  the  first  day  of  the  next  year 
before  the  work  was  completed.' 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  S  6D;  Dec.  Dig.  «=>23(3).) 

Appeal  from  District  CJourt,  Salt  Lake 
County;  T.  D.  Lewis,  Judge 

Action  by  R.  E.  Plough  against  Nils  Nelson 
and  others.  Judgment  for  plaintiff,  and  the 
named  defendant  appeals.  Affirmed. 

J.  W.  Strlngfellow,  of  Salt  Lake  City,  for 
appellant  Bagler  &  Aaltton,  ot  Salt  Lake 
Clt7,  tor  respondent 

FRICK,  J.  The  plaintiff,  as  lessee,  on  De- 
cember 29,  1913,  commenced  this  action  to 
quiet  the  title  to  certain  lode  mining  claims 
situated  In  Tooele  county,  Utah,  and  to  en- 
Join  the  defendants  named  in  the  title  of  the 
action  from  In  any  way  Interfering  with  his 
possession  of  said  claims.  The  defendant 
Kelson  alone  answered  the  complaint  and, 
after  denying  the  rights  of  the  plaintiff,  and 
of  those  under  whom  he  claimed,  also  set  up 
a  counterclaim  in  which  he  claimed  title  to  a 
large  portion  of  the  snrface  area  of  the  claims 
described  In  plaintiff's  complaint  Nelson's 
claim  Is  based  upon  an  alleged  relocation  of 
the  claims,  which  was  based  on  the  ground 
that  plaintiff  had  failed  to  do  the  assessment 
or  representation  work  for  the  year  1913,  and 
hence  bad  forfeited  his  right  to  the  claims, 
as  well  as  the  rights  of  tboee  under  whrau  he 
claimed. 

The  case,  by  atipulation,  was  transferred 
for  trial  to  the  district  court  at  Salt  Lake 
zoun^.   That  court  after  bearing  the  evi- 

*  OHfBn  v.  Stnitbam  Pae.  Co.  n  Utah,  SM.  87  Pae. 
IM:  Allen  v.  Gamer,  4S  UU^,  n,  US  Pae.  228. 

*  Lockhart  v.  Farr«n,  tl  UUb.  166,  86  Pac.  lOTT. 


dence,  made  findings  of  fact  and  conclusions' 
of  law  in  favor  of  the  plaintiff  and  entered  a 
decree  quieting  the  title  to  the  claims  as- 
prayed  for  In  the  complaint,  and  enjoined  tt» 
defendants,  including  the  appellant  from  in- 
terfering with  plaintiff's  possessUm.  Tbe  de- 
fendant Nelson  alone  appeals. 

[1]  At  the  threshold  we  are  met  with  a  mo- 
tion to  dismiss  the  appeal  upon  the  ground' 
that  the  appellant  has  failed  to  make  his  co- 
defendants  parties  to  the  app^d.  We  have 
frequently  held  that  all  adverse  parties  wha 
are  interested  in  having  the  Judgment  either 
reversed  or  affirmed  are  necessary  parties  to- 
the  appeal,  and  If  not  made  parties  the  ap- 
peal will  be  dismissed.  Qriffln  t.  Southern 
Pac  Co.,  31  Utah.  296,  87  Pac  1091;  Allen 
V.  Garner.  45  Utah.  89,  143  Pac.  228;  and 
cases  cited  in  the  two  cases  Just  referred  to. 
It  does  not  follow,  however,  that  all  who 
were  made  parties  In  the  court  below  are- 
necessary  parties  to  an  appeaL  It  oftenHiap- 
pens  that  certain  Individuals  are  originally 
made  parties  in  the  court  below  who  are- 
not  necessary  parties  and  who  claim  no  in- 
terest In  the  subject-matter  of  the  Utlgatt<m, 
or  who  disclaim  all  Interest  therein  at  tlw- 
trioL  SudL  Is  the  case  here.  It  derdoped 
at  the  trial  that  the  appellant  Is  the  only 
party  Interested  and  Is  alme  affected  In  the 
erent  the  Judgmrat  should  be  reversed  or 
affirmed.  The  motion,  therefm,  does  not 
come  witUn  the  rule  referred  to,  and  hence 
must  be  denied. 

[2]  Proceeding  now  to  ttie  merits  of  the 
case,  we  remark  that  wbUa  mudi  evidence 
was  produced  by  both  parties  upon  other 
questions,  y^  In  view  Uiat  the  appellant  ha* 
limited  his  contention  and  argnmoit  to  tnly 
one  question,  the  evidence  upon  the  other 
matters  becomes  wh(^  ImmateilaL  The  ma- 
terial facts  affecting  the  questlcak  presented 
for  decision  In  substance  are  that  the  daima 
in  questl<m  were  located  many  years  befbre 
the  action  was  commenced,  and  were  dlrided- 
into  two  groups  known  as  the  lincoln  and 
the  Blackhawk  groups.  There  were  three 
claims  in  the  former  and  two  In  the  latter 
group.  There  was  also  InTOlved  a  mill  site. 
Much  labor  had  been  performed  upon  the 
claims  prior  to  the  year  1913  by  both  the 
original  owners  and  the  plaintiff  as  lessee. 
Proof  of  such  labor  was  filed  as  required  by 
law  for  the  several  years  of  1900  up  to  1912. 
In  the  year  1913,  however,  and  while  plain- 
tiff's lease  was  still  In  force,  he  failed  to  do 
the  assessment  or  representation  work  upcm 
any  of  the  claims,  and  did  not  commence  to 
do  the  work  on  either  one  of  the  groups  untlk 
the  30th  or  31st  day  of  December,  1913.  Ei- 
ther on  the  30th  or  31st  of  December.  1913, 
however,  the  plaintiff,  with  an  assistant  went 
upon  the  claims  and  commenced  the  assess- 
ment work  for  the  year  1913.  The  evidence 
showed  that  the  claims  were  some  distance 
from  the  railroad  and  were  somewhat  In- 
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accessible,  especially  daring  tbe  winter  sea- 
Boa ;  that  on  the  SOtta  day  of  December,  1913, 
the  plalntlfl,  at  a  certain  store  some  miles 
distant  from  the  claims,  bought  provisions 
and  the  necessary  supplies  to  do  the  work  on 
the  claims,  which  provisions  and  supplies 
were  delivered  by  the  storekeeper  at  the 
boarding  house  located  on  one  of  the  claims 
in  question;  that  the  plaintiff  and  hU  assist- 
ant, either  on  the  SOth  or  31st  day  of  Decem- 
ber, 1913,  commenced  work  in  a  tunnel  pre- 
vlously  constructed  on  the  claims  by  drIlUng 
holes  Into  the  foce  thereof  for  the  purpose  of 
blasting  out  the  rock,  and  by  that  means  to 
extend  the  tunnel  Into  the  mountain  with  a 
view  of  developing  tbe  minerals;  that  they 
commenced  work  first  In  one  of  the  groups 
and  then  went  to  the  other  group  and  com- 
menced actual  work  on  both  groups  before 
the  end  of  December,  1913,  and  were  In  actual 
possession  of  the  claims  on  that  day,  Intend- 
■ed  to  continue  on  with  the  work,  and  remained 
in  the  boarding  house  at  night;  that  they 
-continued  to  work  during  the  winter  and 
spring  until  the  required  amount  was  per- 
formed, when  plaintiff  filed  proof  of  labor  for 
the  year  1913,  as  liad  been  done  for  the  pre- 
•cedlng  years.  It  also  was  made  to  appear 
that  the  appelant,  and  others  in  his  behalf, 
had  attempted  to,  and  In  several  Instances 
-did,  interfere  with  ptalutUTs  possession,  and 
had  threatoied  to  continue  to  do  so;  that  in 
view  of  that  fact  plalntlfl  had  commenced 
{)rfor  actions  and  commenced  this  action,  and 
had  obtained  orders  restraining  the  parties 
from  Interfering,  and  that  the  sheriff  of 
Tooele  county  bad  put  the  plaintiff  Into  pos- 
session pursuant  to  the  court's  orders. 

Under  the  foregoing  drcumstancea  the  ap- 
ipellant  testified  that  he  went  upon  the  claims 
•on  December  81,  1918,  and  found  no  one  in 
.possession,  and  found  no  indications  that  any 
work  had  beesi  done  on  the  claims  for  tbe 
Tear  1918 ;  that  in  view  ct  that  tact  he,  with 
-an  assistant  <m  the  morning  ot  January  1, 
1914,  relocated  a  laive  portion  of  the  surface 
.area  of  tbe  claims  in  question  as  being  open 
-gronnd  made  ao  by  leascm  of  plalntUTs  fail- 
ure to  do  the  regnlred  amount  ot  worii  dur- 
ing tbe  year  1918  and  before  the  end  of  that 
.year.  Anwtllant,  however,  stated  that  be  did 
not  go  to  the  boarding  house  on  December 
-Slat,  but  went  tliere  aa  January  lat,  and  in 
doing  80  found  the  plaintiff  there. 

Appellant's  counsel  earnestly  c<mtendB  that 
in  view  Uiat  tbe  evidence,  without  conflict, 
shows  that  the  plaintiff  had  failed  to  perform 
the  original  assessment  or  representation 
work  oa  the  claims  during  the  emitlnnance 
of  the  year  1918,  and  did  not  cmnmence  work 
on  the  dalms  until  tbe  SOtb  or  tbe  81st  of 
December,  be  for  that  reason  had  not  com- 
piled with  tbe  provisions  of  U.  S.  Comp.  Stat. 
1901,  i  2m  (U.  &  Gomp.  St  1913.  i  4620), 
-which  provides: 

"On  each  daim  located  after  tbe  tenth  day  of 
May,  eighteen  hundred  and  seveoty-two,  and 
imdl  a  patent  has  been  issued  therefor,  not  less 


than  one  hundred  dollars^  worth  of  labor  sball 
be  performed  or  ImproTements  made  duriog  each 
year.  •  •  •  And  apon  a  failure  to  c(miply 
with  these  condltiona,  the  claim  or  mine  upon 
which  such  failure  occurred  shall  be  open  to 
rdoeation  the  same  as  if  no  location  ot  the 
same  had  ever  been  made,  provided  that  the 
original  locators,  their  heirs,  assigns,  or  legal 
representatives,  have  not  resumed  work  apon  the 
claim  after  failure  and  before  such  locaticai." 

The  right  in  question  here  being  based  up- 
on a  federal  statute,  the  decisions  of  the  fed- 
eral courts  must  control.  Fortunately  tb6 
question  of  whether  under  the  statute  we 
have  quoted  a  locator  of  a  lode  mining  claim 
may  protect  all  of  his  rights  and  prevent  a 
forfeiture  of  his  location  by  commencing  work 
upon  his  claim  at  any  time  during  the  year 
for  which  the  work  must  be  done  has  been 
passed  on  by  the  federal  courts.  In  the  case 
of  Fee  V.  Durham,  m  Fed.  468,  S7  a  C  A. 
684,  the  rule  is  stated  in  tbe  headnote,  which 
correctly  reflects  the  decision  of  Bfr.  Justice 
Caldwell,  who  speaks  for  the  majority  ot 
the  court,  tbns: 

"A  locator  commenced  his  annual  assessment 
work  oD  December  26th,  and  bis  employes  work- 
ed ontil  the  night  of  December  SOth,  which  was 
Saturday,  when  they  quit  until  Monday  morn- 
ing, January  Ist,  and  then  resumed  work,  in 
the  meantime  leaving  their  tools  on  the  claim. 
They  ccmtinned  the  work  until  $500  worth  had 
been  done,  but  less  than  $100  worth  had  been 
done  on  Saturday  nl^ht.  Sunday  night,  between 
12  and  1  o'clock  plamtiffs  went  upon  the  claim 
and  relocated  the  Bam&  Held  that.  In  contem- 
plation of  law,  the  original  locator  continued  In 
actual  possession  from  Saturday  night  until 
Monday  morning,  and  his  work  was  oontlnaoos, 
and  that*  plaintiffs  were  trespassers,  and  aCQUlred 
no  rights  by  their  relocation." 

In  that  case  the  work  was  commenced  on 
December  26th.  In  this  case  on  the  SOth  or 
81st  of  December  of  the  year  for  which  the 
work  was  required  to  be  done.  In  neither 
case  was  sufildent  representatlcoi  work  done 
during  the  year  for  which  it  was  Intended  to 
and  was  applied.  That  case  is  tbweftwe  de- 
dsive  of  the  question  Involved  here. 

The  same  question  was  before  the  United 
States  Gircait  Court  for  the  Western  District 
of  Arkansas  In  the  case  of  Wlllitt  v.  Baker, 
138  Fed.  937.  In  tbe  fifth  beadnote  to  that 
dedston  liie  rule  Is  stated  In  tbe  fcrtlowlng 
language; 

"Wb^e  the  locators  of  a  claim  were  at  work 
thereon  od  the  Slst  of  December,  and  that  night 
left  their  tools  in  the  cut,  intending  to  resume 
work  the  next  morning  at  the  usual  time,  which 
they  did,  their  possession  and  work  were,  in  law, 
continuous ;  and  one  who  made  a  relocation  in 
the  night,  during  their  absence,  was  a  trespasser, 
and  acquired  no  rights  by  tbe  relocation." 

That  case,  like  the  Fee  Case,  Is,  In  prln- 
dple,  not  distinguishable  from  the  case  at 
bar.  To  the  same  effect  are  Hammer  v.  Gar- 
field M.  Ca,  130  n.  S.  291,  9  Sup.  Gt  648.  32 
U  E>d.  964 ;  Belk  v.  Meagher,  104  U.  S.  279, 
26  L.  Ed.  73S;  Bddier  Con.  O.  M.  Co.  v.  De* 
ferrart,  62  CaL  160;  Emerson  v.  McWhlrter, 
133  CaL  510.  6S  Pac.  1036  (which,  under  the 
title  of  Tosemite  Mln.  Co.  v.  Bmerson.  is  af- 
firmed in  208  U.  S.  26,  28  Sup.  Ct  196,  62 
L.  Dd.  874).  TtM  doctrine,  in  a  aomewbat 
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dllF««nt  form,  Is  also  rect^lzed  by  this 
ooart  In  Loc^rt  t.  Fiarr^,  81  Utah.  155,  8G 
Paa  1077. 

Appellant's  counsel.  In  answer  to  all  ttf  tbB 
foregoing  cases,  dtes  and  relies  alone  iqwn 
the  dissenting  opinion  of  Ur.  Justice  Sanborn 
In  the  case  of  Fee  t.  I>urbam,  supra.  Mr. 
Justice  Sanborn,  In  his  dissenting  opinion, 
lays  down  the  doctrine  tbat  unless  a  locator 
performs  the  required  f  100  worth  of  assess- 
ment work  upon  each  lode  claim,  or  on  scnne 
claim  of  a  number  of  claims  constituting  a 
group  for  the  benefit  of  all  the  claims,  dur- 
ing each  year,  that  is,  before  the  year  for 
which  the  woi^  must  be  done  has  expired,  the 
claim  is  open  for  relocation,  and  If  the  claim 
Is  actually  relocated  before  $100  worth  of 
work  Is  done,  or  that  amount  of  Improve- 
ments made  for  each  claim,  the  original  loca- 
tor forfeits  all  of  his  rights  to  the  claim  un- 
less he  actually  performs  the  necessary  $100 
worth  of  work,  or  makes  that  amount  of  Im- 
provements before  the  claim  is  actually  re- 
located. True,  the  justice  concedes  that.  If 
the  work  is  done  before  actual  relocation  is 
made.  It  may  be  done  In  the  following  year. 
Mr.  Justice  Sanborn  would  thus  enforce  a 
forfeiture  of  the  original  locator's  rights,  al- 
though he  was  at  the  time,  and  before  the 
end  of  the  year  for  which  the  work  was  re- 
quired to  be  done,  in  actual  possession  of  the 
claim  and  actually  engaged  In  doing  the  rep- 
resentation work.  Whether  that  construc- 
tion should  have  prevailed  or  not  we  need  not 
discuss  here.  It  Is  enough  for  us  to  know 
that  Mr.  Justice  Sanborn's  construction  was 
not  deemed  the  correct  one  either  by  his 
associates  or  by  the  other  federal  justices 
who  have  had  occasion  to  pass  upon  the  ques- 
tion. Moreover,  in  our  judgment,  the  con- 
stmctlon  placed  npon  the  statute  by  Mr.  Jus- 
tice Caldwell  in  Fee  v.  Durham,  supra,  and 
the  justices  In  the  cases  to  whidi  we  hare 


referred.  Is  more  Teaaonable  and  certainly 
more  equitable  than  la  Mr.  Justice  Sanborn's 
cMistroction.  If  BIr.  Jnstiee  Sanborn's  caa- 
stmctton  prevailed,  much  injustice  would  re- 
sult without  any  correepoading  benefit  to 
any  one.  for  the  reason  that  nearly  all,  If  not 
all,  lawyers  In  mining  regions  have  for  many 
years  advised  their  clients  that  all  rights  may 
be  saved  by  commencing  work  at  any  time 
during  the  year  for  which  the  work  Is  requir- 
ed to  be  done,  provided  that  the  required 
amount  is  done  on  the  claim  with  reasonablft 
diligence  and  without  unnecessary  interrup- 
tion or  delay,  although  the  work  is  not  com- 
pleted until  the  following  year.  Neither  can 
we  see  how  the  United  States  government 
could  be  benefited  by  the  construction  given 
the  statute  by  Mr.  Jnstlce  Sanborn.  The  puiv 
pose  of  the  statute  and  the  interest  of  the 
government  is  to  have  the  mineral  resources 
of  the  United  States  developed.  It,  no  doubt, 
was  assumed  that  to  require  a  certain  amount 
of  work  each  year  upon  each  lode  claim  was 
best  calculated  to  develop  the  mineral  re> 
sources  contained  therein.  The  United  States 
Is  not  concerned  whether  A.  or  B.  develops 
the  mineral  resources  so  long  as  the  locator 
complies  with  the  law.  Nor  can  it  make  any 
dlCFerence  whether  the  development  Is  made 
a  few  days  sooner  or  later  so  long  as  It  is 
done  in  substantial  compliance  with  the  stat- 
ute. We  think  the  proviso  in  the  statute  was- 
intended  to  inrevent  forfeitures  If  the  work 
was  actually  resumed  at  any  time  before  re- 
location could  l^lly  be  uid  actually  waa- 
made. 

We  are  of  the  opinion  that  the  judgmoit 
of  the  district  court  Is  right  iQion  both  the 
facts  and  the  law,  and  that  it  therefore  should^ 
be.  and  tt  aeonrdingly  Is,  affirmed,  with  costs. 

STRAUP.  0.  J«  and  MtCARTY,  eoocur^ 
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la  n  CTTCTINO. 

CVTTINO  T.  CUTTING  et  aL 

(S.  F.  7647.) 

(Supreme  Cioort  of  California.   Dec  19,  1916. 
Rehearing  Denied  Jan.  19,  1917.) 

1.  EXEODTOBS  ASD  AdHIITISTBATOBS  4=>1S&— 

Allowahck  to  Widow— Waives  Br  Aktb- 
NUPTiAL  AoBERicEHT— "Claims." 
A  widow  waived  her  right  to  a  family  al- 
lowaoce  pending  the  admiDistmtion  of  her  hus- 
tand'a  estate  by  an  antenaptial  agreement  to 
accept  a  sppoiticd  monthly  payment  in  lieu  of 
any  and  all  "claims"  against  ber  husband's 
property  or  estate. 

J Ed.  Note.— For  other  caaes.  see  Executora  and 
mioistraton.  Cent.  Die  I  696;  Dec.  Dig. 
1B5.] 

2.  Husband  aitd  Wife  «=>29<8>— Antshuf- 

TXAL  AOBBRUEHT— BECOBD. 

An  unrecorded  antenuptial  agreement  is  Tal- 
Id  between  the  parties,  even  if  considered  a  mar- 
riage aettlement  required  to  be  recorded  by  Civ. 
Code,  H  178, 180. 

[Ed.  Note.— For  other  casea,  aee  Huaband  and 
Wife.  Cent.  Dig.  |l  16778^;  Dec.  Dig.  «=> 
29(8).] 

Department  2.  Appeal  from  Superior 
Court,  Alameda  County;  W.  S.  Wells,  Judge.- 

In  the  matter  of  the  estate  of  Francis  Cut- 
ting, deceased.  Petition  by  Alice  M.  Cutting 
for  a  family  allowance.  Application  denied, 
and  petitioner  appeals.  Affirmed. 

See,  also,  156  Pac  1002. 

A.  J.  Treat  and  Paul  A,  Myers,  both  of 
San  Francisco  (Wm.  B.  KoUmyer,  of  San 
Francisco,  of  counsel),  for  appellant  Allen 
L.  Chickerlng  and  William  H.  Gorrlll,  both 
of  San  Francisco  (Warren  Qr^ory  and  Wln- 
fleld  Dora,  both  of  San  Francisco,  of  counsel), 
for  respondent. 

MELVIN,  J.  On  April  19,  1913,  Frands 
Gutting  and  Alice  Duren  entered  Into  a  con- 
tract with  reference  to  thdir  contemplated 
marriage.  Mr.  Catting  was  79  years  of  age 
at  the  time,  and  Miss  Duren  was  more  than 
45  years  old.  He  was  a  widower  possessed 
of  a  fortune  worth  approximately  $600,000, 
and  was  the  father  of  two  living  adult  child- 
dren.  On  May  10,  1913,  Miss  Duren  and  Mr. 
Gutting  were  married.  On  July  10,  1913,  he 
executed  a  codicU  to  bis  will,  which  liad 
tteea  made  prior  to  bis  nurriage,  said  codicil 
operating  as  a  repnUlcatlon  of  the  testa- 
ment Estate  of  Cutting,  165  Pac.  1002.  Mr. 
Catting  died  on  the  1st  day  of  October,  1913, 
and  bis  estate  la  In  the  coarse  of  administra- 
tion. On  January  16,  UB16,  more  than  a  year 
'after  ber  busband's  death,  Mrs.  Cutting  filed 
a  petition  for  a  family  allowance  of  $1,000 
a  month.  This  ai^catlon  was  resisted  by 
Mr.  Cutting's  two  cliUdren  and  by  the  Pacific 
Unitarian  School  for  the  Ministry,  one  of  the 
legatees  mentioned  in  the  will,  and  after  a 
hearing  it  was  denied.  From  the  order  refus- 
ing a  family  allowance,  Alice  M.  Cutting, 


widow  of  Frauds  Cutting,  prosecutes  tills  ap- 
peal. It  was  admitted  by  Mrs.  AUoe  M.  Out- 
ttug  at  the  hearing  of  ber  petition  that  she 
bad  received  from  the  executors  of  the  will 
$250  each  month  since  the  death  of  ber  hus- 
band. 

The  sole  question  presented  on  tbls  appeal 
Is  whether  or  not  the  monthly  payments  pro- 
vided by  the  omtract  made  before  marriage 
preclude  the  widow  from  demanding  a  fam- 
ily allowance.  That  contract  which  was  in 
writing,  was  in  the  following  words  and 
figures: 

"Antenuptial  Agreement  between  Francis  Cut- 
ting and  Alice  M.  Duren. 

'The  undersigned,  in  contemplation  of  mar- 
riage, hereby  agree  that,  in  consideration  thereof, 
Francis  Catting  will  give  Alice  M,  Duren  prop- 
er'support  during  their  married  life,  and  should 
said  Francis  (Tutting  die  before  said  Alice  M. 
Duren  after  their  marriage  he  will  canse  her  to 
be  paid  two  hundred  and  fifty  ($250)  dollars  per 
month  during  her  life,  which  said  Alice  M.  Du- 
ren agrees  shall  be  in  lieu  oiE  any  and  all  d^rns 
against  the  property  or  estate  of  said  Francis 
Chitting,  whether  commnnity  or  any  other  proo- 
erty  or  interest  of  said  Francis  Cutting,  and  will 
marry  said  Cutting  at  any  convenient  time  re- 
quested by  said  Cutting,  who  also  agrees  to  pay 
said  Alice  M.  Duren  one  hundred  dollars  per 
month  during  the  time  that  may  elapse  prior  to 
marriage,  and  continae  during  her  life  should  he 
die  before  their  marriage. 

"In  witness  whereof  we  have  set  our  hands 
this  nineteenth  day  of  April,  1913. 

"[Signed]  Alice  BL  Dnren. 

**Fianeis  Cutting." 

The  codicil  was  as  follows: 

"Oakland,  California,  Jnly  18,  191S. 

"I,  Francis  Cutting,  hereby  affirming  my  will 
bearing  date  October  22,  1912,  except  as  herein 
modified,  do  hereby  declare  the  following  as  and 
to  he  a  codicil  to  my  said  will  being  my  last 
will  and  testament:  After  paragraphs  numbered 
2,  3,  4  having  reference  to  devises  benefiting  my 
daughter,  also  Miss  Patterson  also  my  son  Fred- 
erick p.  Cutting,  I  direct  that  my  executors  pro* 
vide  from  the  remainder  of  my  estate  an  lucome 
for  my  wife  Alice  M.  Cutting  and  pay  the  same 
to  her  monthly  of  two  hundred  and  6(ty  ($250) 
dollars  per  month  as  Jxm^  as  she  lives,  In  accord- 
ance with  an  antenuptial  agreement  with  my 
said  wife  and  myself  of  April,  1013. 

"[Signed]  IVancis  Cutting." 

At  the  outset  respoudoits  concede  that  a 
widow's  claim  for  family  aUowanoe  Is  fav<ned 
by  the  law,  that  the  law  leans  strongly  t(h 
wards  the  wlfo  during  probate,  and  that  the 
independent  means  of  the  widow  have  no 
material  bearing  upon  her  right  to  a  family 
allowance.  Their  contention  wbldi  prevailed 
in  the  ivobate  court  was  that  by  the  tenns 
of  the  contract,  read  In  view  of  all  of  the 
circumstances  surrounding  its  execution,  the 
ai^Uant  surrendered  all  right  to  a  fsjnlly 
allowance,  and  that  sudt  was  the  distinct 
anderstandlng  ot  both  parties  to  the  agree- 
ment 

[1]  The  same  problem  Is  here  presented 
which  was  before  the  court  on  the  appeal 
granting  a  family  allowance  in  Estate  of 
Whitney,  171  Gal.  750,  154  Pac.  856.   On  tbat 
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an>eal  tbe  wife's  waiver  of  ber  rl^t  to  dis- 
pose of  any  of  the  commonlty  property  and 
ber  election  to  tate  under  tbe  will  of  ber 
bOBband  were  beld  not  to  be  equlTalent  to  a 
aorrender  of  her  pzivUege  to  apply  for  and 
to  receive  a  family  allowance,  altbongh  tbe 
general  words  of  waiver,  taken  by  tbem- 
selves,  would  have  been  soffident  to  cut  her 
off  from  a  family  allowance,  bat  In  getting  at 
the  true  meaning  of  tbe  will  and  the  ac> 
companylng  document  executed  by  tbe  wife 
of  the  testator  tbe  court  consldeted  tbe  dr- 
cunutances  that  Mr.  and  Mrs.  Whitney  were 
negotiating  with  refwence  to  ber  community 
rights  and  did  not  have  In  mind  her  possible 
application  for  an  allowance  to  be  paid  to 
her  during  probata  TbB  pertinent  words  of 
Mrs.  Whitney's  waiver  were  as  follows: 

"I  bereby  elect  to  accept  and  acquiesce  in 
tbe  provisions  of  the  said  will,  and  hereby  waive 
all  claimi  to  my  share  of  any  community  prop* 
erty,  and  any  and  all  other  claims  that  I  may 
have  upon  any  of  the  estate  disposed  of  by  the 
said  wm." 

Commenting  upon  this  language,  Mr.  Jus- 
tice Slosa,  who  wrote  the  opinion,  said: 

"It  ma;  readily  be  conceded  that  the  general 
language  'any  atul  all  other  claims,'  etc,  woidd 
be  sufficient,  standing  by  tbemselvu,  to  cover  a 
claim  for  family  allowance.  But  the  paper  li 
to  be  read  as  a  whole,  in  the  light  of  surround- 
ing circumstances  and  of  the  other  elements  of 
the  tranaaction  of  which  it  formed  *  part" 

Applying  this  rule,  we  bave  no  doubt  that, 
in  view  of  all  tbe  circumstances,  and  In  view, 
too,  of  the  rules  favoring  widows  in  the  con- 
struction of  all  such  instruments,  the  appel- 
lant waived  all  rl^t  to  the  award  of  a  fami- 
ly allowance.  In  the  contract  here  under 
review  the  parties  thereto  were  not  consider- 
ing a  wife's  waiver  of  a  community  Interest. 
They  tiad  in  mind,  as  Indicated  by  the  words 
of  the  agreement,  tbe  proper  support  during 
their  married  life  of  Mrs.  Cutting  and  a  con- 
tinuance of  that  support  after  Mr.  Cutting's 
death,  "in  lieu  of  any  and  all  claims  against 
the  pn^rty  or  estate  of  said  Francis  Cut- 
ting."  It  Is  learnedly  argued  on  behalf  of 
appellant  that  tbe  word  "claims,"  as  used  in 
this  Instrument,  must  be  taken  In  Its  techni- 
cal sense  and  understood  to  mean  those  de- 
mands which  might  have  been  enforced 
against  the  deceased  in  his  lifetime,  and 
which  must  be  presented  in  dne  form  of  law 
to  the  executor  or  administrator  of  his  es- 
tate. Of  course,  a  family  allowance  la  not 
such  a  claim,  but  is  an  expense  of  adminis- 
tration. But  appellant  did  not  agree  merely 
to  forego  any  claims  she  might  bave  against 
the  estate  of  her  husband.  She  promised  to 
tor^  also  ai^  claims  against  bis  pn^r^ 
save  and  except  the  monthly  allowance  of 
1250.  A  "dabn"  against  property  has  no  nar- 
row technical  meaning  like  that  for  which 
appellant  contends.  "Claim,"  as  used  In  con- 
nection with  property,  mrans  a  "demand," 
and  nettling  more.  A  demand  for  a  family 
allowanoe  1b  a  claim  against  property,  and 
the  use  ot  the  two  words  In  the  Instmment 


indicates  that  tbe  etmtractlng  parties  wisibed 
to  avoid  all  ambiguity  which  possibly  mlgbt 
have  arisen  If  the  one  word  "estate"  were 
used  without  tbe  associated  word  "property." 

In  this  state  the  courts  early  recognized 
tbe  distinction  between  the  technical  use  of 
the  word  "claim"  and  its  broader  signlfl- 
cance.  Fallen  v.  Butler,  21  GaL  8Z,  81  Am. 
Dec.  140;  Estate  of  McCanaland,  S2  CaL  068- 
677.  In  the  opinion  in  the  latter  case,  wUle 
reoognbdng  tbe  tact  that  "daim,"  aa  used  In 
probate  acts,  has  refmnee  to  drttta  or  de- 
mands against  a  decedent  irtilct^  might  bave 
been  enforced  daring  bis  lifetime,  the  oonrt 
said: 

"This  definition,  which,  in  our  opinion,  is  cor- 
rect, will  not  indude  a  daim  for  a  family  al- 
lowance." 

It  will  thus  be  seen  that  tbe  word  is  used 
by  the  courts  In  both  Ite  technical  and  Its 
usual  soise,  and  that  the  Utter  Is  intended 
when  claims  against  property  are  Involved. 

[2]  It  makes  no  difference  vrtiether  tbe 
agreement  is  to  be  onisldered  as  an  attempt- 
ed marriage  setttement  or  not  By  flling  her 
claim  against  the  estate  based  upon  it  appel- 
lant has  admitted  its  Unding  ftnce  as  a  con- 
tract betweoi  tbe  partlea.  No  question  of  tbe 
rights  of  creditors  is  here  involved,  and  it 
makes  no  <Ufference  that  there  was  no  re- 
cordation of  the  instmment,  even  if  it  be 
labeled  a  "marriage  settlement"  Section  178 
et  seq.  of  the  CivU  Code  rdate  merely  to  tbe 
righte  of  creditors  and  of  others  who  ml^t 
have  Interest  In  real  property  involved  In  any 
such  settlement  By  section  180,  Civil  Code, 
the  mie  Is  announced  that  the  recording  or 
failure  to  record  such  a  document  has  like 
effect  as  the  recording  or  nonreoordlng  of  a 
grant  of  real  property.  Sudi  a  grant  Is  of 
full  force  as  between  tbe  parties,  regardless 
of  tbe  question  of  recordation.  Devlin  on 
Deeds,  {  465.  There  is  no  force  therefore  In 
appellant's  contention  that  tiie  agreement 
loses  anything  of  its  potentiality  because  It 
Is  an  unrecorded  marriage  settlement 

Tbe  appellant  Inslste  that,  since  tbe  al- 
lowance provided  by  the  contract  was  pay- 
able out  of  the  assets  of  the  estate,  the  tes- 
tator must  have  contemplated  a  payment  of 
a  sulteble  sum  to  her  by  way  of  family  al- 
lowance pending  administration,  because  oth- 
erwise she  might  be  left' without  means  of 
support  during  that  period.  Bat  tbe  codicil 
directe  monthly  paymente  by  tbe  executors, 
not  the  equivalent  of  $250  per  month  to  be 
paid  on  distribution.  The  executors  were  re- 
quired to  pay  and  they  did  pay  these  monthly 
sums,  whldi  were  correctly  Interpreted  as' 
claims  against  the  estate.  The  very  machin- 
ery of  the  contract  and  the  codidl  shows 
that  It  was  the  Intention  of  tbe  testator  and 
of  his  wife  that  she  should  receive  ber  stip- 
ulated monthly  allowanoe,  should  have  it 
paid  to  ber  month^  dnring  Us  life  and  after 
his  death,  and  that  It  should  be  in  Hen  ci 
family  allowance  as  well  as  of  all  other  po» 
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sible  demands  against  bis  prcqperty,  vhether 
In  his  lifetime  or  afterwards. 

It  wUi  be  of  little  Interest  or  valae  to 
analyze  the  anthorlties  cited  by  learned  coun- 
sel for  petitioner  and  for  resiwndenta  touch- 
ing other  contracts  somewhat  similar  to  fills 
one  which  have  been  considered  by  this  and 
other  conrts.  Each  agreement  must  be  inter- 
preted with  reference  to  Its  own  peculiar 
language,  read  In  the  light  of  the  snrroond- 
ing  circumstances.  This  contract  we  have 
attempted  so  to  interpret 

The  order  from  which  the  appeal  of  Alice 
M.  Cutting  Is  taken  is  affirmed. 

WecoDCnr:  LORIOAN.X;  BENSHAW,  J. 

074  Ctl.  8>  =«" 

SOTTTHEBN  PAO.  CO.  v.  INDUSTRIAL  AC- 
CIDENT COMMISSION  OF  STATE 
OF  CALIFORNIA.   (S.  F.  7818.) 

(Supreme  Court  of  California.   Dec.  14,  1916.) 

1.  ColfUERCB  <S=>27  —  Railboaos  —  Fbdbeal 
Bhplotebs'  Lxabiutt  Act  —  Bkoaobd  in 
intbbbtatx  cohubbob. 

The  true  test  of  employment  In  Interstate 
ctonmerce  bo  as  to  be  withiu  the  proTisions  of 
federal  Employers'  Liability  Act  April  22, 1908, 
c.  149.  35  Stat  66  (U.  S.  Comp.  St  1013.  SS 
8657-866S),  is  whether  the  onploy^  at  the  time 
of  the  injury  was  engaged  in  interstate  trans- 
portation or  in  work  so  closely  related  to  It 
as  to  be  practically  a  part  of  it. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  S  26 ;  Dec,  Dig.  «=527.] 

2.  COHUXBOB  «s>27— Bailboads— "Enoaoed 
IS  Ihtbbstatb  Coicmebcb"— Instbukbhtal- 
niEB. 

A  railroad  track  used  Indiscriminately  by  a 
carrier  in  both  Ita  interstate  and  intrastate 
commerce  is  an  instrumentality  of  interstate 
commerce,  and,  notwithstanding  Its  double  use, 
those  engaged  in  its  repair  or  in  keeping  It  in 
suitable  condition  for  use  are  engaged  in  inter- 
state commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  {  25 ;  Dec.  Dig.  ®=»27. 

For  otber  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Interstste  Commerce.] 

8.  CoionacB   ^»27  —  Rah-boads  —  Fbdebal 

EUPZ.0TEB8*  LlABIUTT  ACT— "EHQAQBD  ZN 

'  Intebstatb  Couuebce"— Gatbuan. 

A  gateman  in  the  employ  of  the  railroad 
using  its  tracks  in  the  state  indiscriminately  for 
both  interstate  and  intrastate  commerce,  at 
a  point  where  the  tracks  crossed  a  public  street 
whose  employment  was  considered  in  building 
up  the  main  schedules  in  respect  to  speed,  kill- 
ed by  an  intrastate  train  when  be  started  across 
the  track  to  back  away  a  horse  and  wagon, 
which  had  come  within  the  range  of  one  of  the 
gates  so  that  he  could  not  lower  it  was  "engag- 
ed in  Interstate  commerce,"  so  that  tht  state  In- 
dustrial Aceidoit  OMumisdon  was  without  Ju- 
risdiction to  make  any  award. 

[Ed.  Note.— -For  other  cases,  see  Commerce, 
Cent  Dig.  I  2B;  Dea  Dig.  «»27.] 
Lawlor,  J.,  dissenting. 

In  Bank.  Proceeding  by  the  Southern  Pa- 
cific Company  to  review  an  award  against  it 
made  by  the  Industrial  Accident  Commission 
of  the  State  of  California  to  Jesde  Leslie 
Bolfe,  widow  of  Thomas  C.  Bolfe,  deceased, 


on  account  of  his  deaOi  from  accident  arising 
out  of  and  happening  In  the  course  of  his  em- 
ployment by  p^tioner.  Award  annulled. 

Henley  C.  Bootb  and  A.  L.  Clark,  both  of 
San  Frandsco,  tor  petitioner.  Christopher 
M.  Bradley,  of  San  Frandsco,  for  respondent. 

ANQELLOni,  a  J.  This  Is  a  proceedluv 
to  review  an  award  against  petitioner  made 
by  the  Industrial  Accident  Commlsaicn  to 
Jessie  Leslie  Bolfe,  widow  of  Thomas  0. 
Rolfs,  on  aoconnt  of  ttie  death  of  the  latter  by 
reason  of  acddent  arising  oat  of  and  ban>en- 
Ing  in  the  course  of  his  empl<^ent  by  pett* 
tloner.  The  only  question  Is  whether  Rolfe 
was  employed  In  Interstate  commerce  at  the 
time  of  the  accident.  If  he  was,  concededly 
the  commission  was  without  Jurisdiction  to 
make  any  award ;  the  liability  of  the  peti- 
tioner in  such  case  being  measured  entirely 
by  the  provisions  of  an  act  of  Congress  of 
April  22, 1908,  relative  to  the  liability  of  com- 
mon carriers  by  railroads  to  their  employes 
in  certain  cases.  If  he  was  not  employed  in 
Interstate  commerce  at  the  time  of  the  acci- 
dent, the  award  must  be  affirmed. 

There  la  no  dispute  as  to  the  material 
facts.  Petitioner  is  engaged  in  the  business 
of  a  common  carrier  by  railroad  of  passen- 
gers and  fre^fat  in  commerce  between  and 
among  the  states  of  California,  Arizona,  and 
New  Mexico  and  other  states,  and  also  be- 
tween points  in  this  state,  uidng  its  tracks 
and  equipment  indiscriminately  for  both  in- 
terstate and  intrastate  commerce.  The  coast 
division,  one  of  Its  main  linee,  ntmda  south- 
erly from  <San  Frandsco  throng  San  Mateo, 
San  Jose,  and  other  places  to  Los  Angeles, 
ToGson  (ArlBona),  and  El  Paso  CTexaa).  In 
San  Mateo  petittonor  maintained,  at  a  point 
where  the  tracka  croased  a  certain  public 
street,  crossing  gates  and  a  crossing  watch- 
man. On  July  27,  1915,  deceased,  Rolfe,  was 
the  crossing  gateman  or  watchman  employed 
by  petttkmer  at  this  pdnt  At  this  time  more 
than  60  trains  a  day  were  bdng  operated  by ' 
petitioner  over  said  crossing,  some  Intrastate 
and  otlrers  interstate.  Tb»  duly  of  deceased 
was  to  dose  these  gates  upon  the  approadi 
of  a  train  in  order  to  prevent  access  to  the 
track  by  vehides  and  thus  to  prevent  a  col- 
lision between  a  train  and  a  vehlde,  and  gen- 
erally to  prevent  Injury  from  trains  to  those 
having  occasion  to  pass  over  the  crossing. 
He  had  power  to  stop  trains  at  such  point  by 
signal  when  he  deemed  It  necessary  In  the 
discharge  of  these  duties.  The  evidence  tend- 
ed to  show  that  at  the  time  of  the  accident  a 
train  known  as  the  San  Jose  local,  running 
from  San  Francisco  to  Sau  Jose,  approached 
said  crossing,  that  deceased  had  dosed  one  of 
the  gates  and  then  discovered  that  a  horse 
and  wagon  had  come  within  the  range  of  the 
otber  gate  so  that  he  could  not  lower  it  with- 
out striking  either  horse  or  wagon,  and  that 
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be  started  across  tbe  trade  with  the  Intention 
of  backing  the  horae  and  wagon  away.  He 
was  struck  by  the  engine  and  killed. 

There  was  evidence  Introduced  before  the 
commission  to  the  effect  that  the  employment 
of  crossing  gatemen  and  flagmen  was  as  much 
for  the  protection  of  the  railroad  company  as 
for  the  public ;  that  protection  of  a  crossing 
meant  safety  to  the  train  as  well  as  the  trav- 
eler on  the  highway;  that  such  an  employ^ 
facilitated  the  movement  of  trains  by  keeping 
the  track  clear,  the  slightest  accident  de- 
manding a  stop  and  investigation ;  that  a  de- 
railment of  a  train  might  well  be  caused  by 
striking  an  antomoblle  or  motor  truck; 
that  a  d^allment  Interferes  with  the  traffic 
not  only  at  the  place  of  derailment  but  also 
all  along  the  line ;  and  that  main  line  scbed- 
ules  are  built  np  tn  part,  as  far  as  speed  is 
concerned,  on  the  diaracter  of  crossings,  as  to 
whether  they  are  protected  by  gatemen  or 
flagmen  w  not.  No  evidence  was  given  in 
conflict  with  any  of  this. 

It  will  be  conceded  for  the  purposes  of  this 
dlBCOsslon  that  the  particular  train  was  pure- 
ly intrastate  in  Character. 

[1,2]  TTnder  these  ctrcumstanoes,  was  de> 
ceased  employed  in  interstate  commerce  at 
the  time  of  the  accident?  As  was  said  in 
Ohicago,  Burlington  &  Quincy  R.  Co.  t.  Har- 
rington, 241  n.  S.  177.  36  6up.  Ct  D17,  60  L. 
Ed.  941.  the  "true  test  of  employment  In  such 
commerce  is:  Was  the  employd  at  the  time 
of  the  injury  engaged  in  interstate  trans- 
portation or  in  work  so  closely  related  to  it 
as  to  be  practically  a  part  of  It?"  The  sub- 
stantial ground  for  petitl<mer's  claim  that  de- 
ceased was  then  engaged  in  Interstate  trans- 
porUtlon  is  that  he  was  engaged  in  keeping 
one  of  its  instrumentalities  of  interstate  com- 
merce in  condition  for  the  carrying  on  of  that 
commerce;  or,  to  put  it  in  a  more  concrete 
wa7.  that  he  was  then  engaged  in  keeping 
petitioner's  tracks  at  the  crossing  clear  and 
unimpeded  for  the  passage  according  to  sched- 
ule of  interstate  passengers  and  freight  car- 
ried by  petitioner.  It  is  settled  by  the  deci- 
sions of  the  United,  States  Supreme  Court, 
the  ultimate  authority  on  such  a  question  as 
the  one  before  us,  that  a  railroad  track  used 
indiscriminately  hy  a  carrier  to  boOi  Ita  in- 
terstate and  intrastate  commerce  Is  an  In- 
BtrpmentaUty;  of  Interstate  commerce  and 
that.  notwltbstandiDg  its  doidile  use,  those 
"engaged  In  its  repair  or  In  keying  it  In 
suitable  craidltfon  for  ns^  are,  while  so  en- 
gaged, employed  In  Interstate  commerce. 
Sncb  work,  it  is  said,  *'1b  so  dosely  related  to 
sndi  cconmerce  as  to  be  in  practice  and  in 
legal  contemplation  a  part  of  it."  fitee  Ped- 
ersen  v.  Delaware,  etc^  R.  Co.,  229  U.  S.  146, 
38  Sup.  Gt.  648,  67  li.  Ed.  1125,  Ann.  Gas. 
1914C,  163.  6o  there  can  be  no  question  as 
to  the  character  of  the  work  where  an  em- 
ploy6  is  engaged  in  direct  work  upon  an  in- 
strumentality In  actual  use  foar  purposes  of 


interstate  commerce,  such  as  actually  repair- 
ing the  railroad  track  or  doing  thereon  any 
work  designed  to  keep  it  in  suitable  condi- 
tion for  use.  Thus  It  is  clear  that  one  em- 
ployed in  actually  removing  from  the  track 
any  obstacles  to  the  passage  of  trains  caused 
by  a  derailment  or  other  accident  wonld  be 
employed  in  interstate  commerce,  in  view  of 
the  decisions  of  the  United  States  Supreme 
Court  He  would  be  directly  engaged  in  the 
repair  of  and  putting  again  into  condition 
for  use  that  instrumentality  of  interstate 
commerce. 

[3]  The  question  here  Is,  In  the  light  of  the 
evidence,  a  very  narrow  one,  and  Is  simply 
whether  the  principle  of  these  decisions  is 
applicable  to  one  whose  duties  ara  in  part  to 
keep  the  track  free  of  such  obstructions  to 
the  uninterrupted  passage  of  trains  accord- 
ing to  schedule  as  may  be  caused  by  passing 
Tehiclee.  So  far  as  the  rdation  of  suf^  an 
employd  to  cme  attempting  to  cross  the  trad^ 
is  omcemed,  it  may  be  conceded  that  there 
is  no  ingredient  of  iiUerstate  commerce,  and 
that,  if  the  only  cOBsequoioe  to  be  aTotded 
by  the  emplo^meirt  was  Hut  of  injury  to 
sadi  a  pexatm,  the  act  of  Congress  relied  on 
wonld  not  be  apiOlcable.  But  in  the  ]S&it  of 
the  evidence  It  seems  to  us  tbat  the  scope  of 
the  employment  In  whidi  deceased  was  ea- 
gaged  at  the  time  of  the  accident  was  broad- 
er, and  extended  to  keeping  the  track  Itself 
in  suitable  condition  for  use  as  an  instru- 
mentality of  Interstate  commerce.  In  view 
of  the  evidence,  the  work  of  such  a  crossing 
gateman  or  flagman,  so  far  as  the  railroad 
is  concerned,  Is  similar,  in  principle,  to  that 
of  the  track  walker,  whose  duty  it  Is  to  see 
that  the  track  Is  in  safe  condition  for  the 
passage  of  trains,  to  that  of  the  employ^  in 
the  signal  tower,  whose  duty  It  is  to  super- 
vise and  give  the  signals  ft>r  the  passage  of 
trains,  and  to  that  of  the  employ^  engaged  in 
repairs  oa  the  automatic  signal  apparatus 
with  which  this  petitioner's  line  is  equipped. 
All  such  employte  may  fairly  be  said,  it  seems 
to  us,  to  be  directly  engaged,  in  substantial 
part,  at  least,  In  keeping  tiie  track  In  suit- 
able condltl<m  for  use. 

There  is,  of  course,  no  analogy  between  the 
case  of  one  so  engaged,  and  that  of  a  train- 
man ei^ged  in  fbe  operation  ot  an  excln- 
dvely  Intrastate  train.  The  duties  of  the 
latter  are  solely  wlUi  reference  to  the  opera- 
tion and  safety  of  the  particular  train  on 
whidi  be  is  ragaged,  and  be  bas  no  duty 
whatever  to  perform  in  regard  to  ke^di^ 
any  instrumentality  of  interstate  commerce 
In  condition  for  use.  Such  is  the  full  scope 
of  his  employment,  and  it  has  no  relation 
whatever  to  interstete  commerce,  dose  or 
otherwise.  The  duties  of  deceased,  as  we 
have  seen,  bad  to  do  directly  with  the  keep- 
Ing  of  an  InstrumentaUty  of  Interstate  com- 
merce in  sulteble  cmdltion  for  the  use  of 
such  commerce.  And  exactly  as  In  the  case 
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of  (Hie  engaged  1b  r^alring  Budb  an  Instni- 
mentaltty  after  Injury  thereto  haa  occurred, 
who  coneededly  Is  en^ged  In  Interstate  com- 
merce, U  la  Immaterial  whether  or  not  any 
interstate  traffic  was  Immediately  to  he  had 
over  the  same.  The  deceased  was  actually 
engaged  at  the  momcE^  of  the  accident  in 
protecting  that  instrumentality  frwn  inju^. 
His  situation  In  this  regard  was,  in  view  of 
the  evld»ce,  the  same  as  it  would  have  been 
If  be  had  been  one  of  a  number  of  guards 
stationed  aloi«  the  line  of  railroad  to  pre- 
vent third  persons  from  removing  the  rails 
or  unlawfully  );dadng  obstmctioiis  on  the 
tra(^  Certainly  their  work  would  not  be 
held  to  be  unrelated  to  the  safety  of  the 
track  as  a  highway  of  Interstate  commerce. 
White  the  exact  question  has  not  been  decid- 
ed by  the  'Supreme  Court  of  tbe  United 
States  so  far  as  we  have  found,  certain  lan- 
guage of  that  court  In  tbe  recent  case  of  Tex- 
as &  Padfic  Ry.  Co.  v.  Hlgsby  (decided  April 
17,  1916)  241  U.  S.  33,  36  Sup.  Ct  482,  60  L. 
Ed.  874,  is  aignlflcant.   It  was  said: 

"The  doing  of  plaintiff's  work^  and  Ms  seen* 
rlty  vbile  doing  it,  cannot  be  said  to  have  been 
wholly  unrelated  to  the  safety  of  the  main  track 
aa  a  highway  of  Interstate  commerce;  for  a 
failure  to  set  tbe  brakes  so  aa  temporarily  to 
hold  tbe  "bad  order*  cars  in  place  on  that  track 
wocld  bare  been  obviously  dangerous  to  through 
traffic,  while  an  injury  to  tbe  brakeman  had  a 
tendency  to  cause  delay  in  clearing  the  main 
Une  for  such  traffic  Perhaps  upon  tbe  mere 
ground  of  the  relation  of  his  work  to  the  im- 
mecUate  rafety  of  the  main  traek  pUintUTs  right 
of  action  might  be  sustained.'* 

In  the  light  ut  what  has  already  been  de- 
cided by  that  ooort,  we  are  of  the  opinion 
Uiat  any  work  having  for  Its  immediate  oIh 
Ject.  In  whole  or  in  part,  the  keying  of  the 
track  in  condition  for  use  according  to  sched- 
ule for  Interstate  traffic,  has  sudi  a  close  and 
direct  relation  to  interstate  transportation  as 
to  be  practically  a  part  of  it,  and  that  audi 
work  as  deceased  was  engaged  in  at  the  time 
of  his  death  was  worfe  of  ttals  diameter.  The 
ttxt  that  the  aviddance  ot  injury  to  the  pub- 
lic in  the  matter  of  croasliv  the  trad^  was 
alsa  one  of  the  objects  of  bis  employment  Is 
not  material  to  the  quesUon  before  na. 

It  follows  tbat.  In  view  of  the  act  of  Con- 
gress rdied  on,  the  aoddoit  commission  iras 
without  Jurlsdietimi  to  make  any  award  on 
account  ot  the  death. 

The  award  of  the  acddoit  commission  Is 
annulled. 

We  concur:  SLOSS.  J.;  SHAW,  J. ;  LOB- 
lOAN,  J.;  HENSHAW,  J.;  MELTIM.  J. 

Z4AWL0B,  J.  I  disaent  I  think  the  de- 
ceased watditDaxi  was  not  engaged  in  work  so 
closely  related  to  Interstate  commerce  as  to 
be  a  part  of  It.  Untess  be  was  so  employed 
at  the  precise  time  of  the  acddent,  the  com- 
miaidon  had  Jurisdiction  to  award  compensa- 
tiOD.  It  is  urged  in  siq^rt  of  the  petition- 
ers dalm  that  the  deceased  was  at  that  Ume 
engaged  in  Interstate  commerce  for  the  rea- 


son that  bis  work  had  for  Its  immediate  ob- 
ject. In  whole  or  In  part,  the  keeping  of  the 
tnck  In  suitable  condition  for  use  according 
to  schedule  for  Interstate  traffic— that,  In 
fact,  a  derailment,  or  even  a  alight  delay,  to 
an  Intrastate  train  may  Interfere  with  the 
interstate  traffic  at  other  points  along  the 
line.  But  In  my  view  this  argument  applies 
with  equal  force  to  the  character  of  the  work 
pertonoed  by  the  trainmen  upon  the  local 
Itself.  In  the  case  of  either,  It  is  conceiv- 
able tbat  the  work  may  be  so  negligently 
performed  as  to  cause  a  eongeatton  of  traffic 
ni>on  the  railway,  thereby  delaying  trains 
carrying  interstate  cranmeroe.  But  this  Is 
not  the  true  test,  for  it  la  weU  settled  that 
trainmen  employed  iqpon  a  train  carrying 
intrastate  commerce  exdnsively  are  not  en- 
gaged In  interstate  commerce  simply  because 
tbe  movement  of  the  train  over  an  Interstate 
highway  may  bear  some  relation  to  the  move- 
ment of  interstate  trains. 

In  this  case.  It  was  the  duty  of  the  watch- 
roan  to  safeguard  the  lives  of  the  public  us- 
ing the  streets,  as  well  as  the  passengers 
traveling  upon  tbe  petitioner's  trains.  At  the 
time  of  tbe  accident  he  was  engaged  In  pre- 
venting a  collision  between  the  San  Jose 
local  and  tbe  horse  and  wagon.  If  the  per- 
formance of  such  duty  had  any  relation  to 
Interstate  commerce,  I  think  tbe  burden  was 
upon  the  [)etitloner  to  prove  It.  That  Is,  the 
petitioner  ought  to  have  shown  that  tbe 
watdiman,'  In  the  situation  presented,  should 
have  reasonably  cimtemplated  tbat  the  result 
of  the  collision  would  actually  be  to  Interfere 
with  tbe  passage  according  to  schedule  of 
Interstate  trains.  No  such  evidence  was  of- 
fered. It  Is  shown  that  train  Na  102,  a 
through  train  to  New  Orleans,  left  San  Fran- 
dsco  at  6  p.  m.,  while  the  San  Jose  local 
left  20  minutea  later.  It  does  not  appear, 
however,  when  an  interstate  train,  going  In 
either  direction,  was  scheduled  to  pass  the 
crossing  after  tbe  accident,  wbldi  happened 
at  5 :67  p.  m.  Furthermore,  there  is  no  show- 
ing tbat  a  derailment  might  be  caused  by  the 
train  striking  a  horse  and  wagon.  Indeed, 
the  slight  delay  resulting  from  stopping  to 
invest^te  such  a  collision  would,  under 
ordinary  drcumstances,  pn^bly  not  have  In- 
terfered, even  In  a  remote  sense,  witb  inter- 
state  traffic.  Upon  fbe  recwd  presented  hete, 
I  think  it  must  be  held  on  prindple  that  the 
watdiman  was  engaged  in  work  related  pure- 
ly  to  intrastate  commerce,  and  Uiat  tbe  pos- 
fSble  bearins  of  tbe  acddent  upon  the  inters 
state  commerce  carried  by  the  petltfonor  is 
too  remote  to  deprive  tbe  state  of  Jurisdic- 
tion. Louisville  &  N.  B.  Oo.  v.  Barrett  (Ga.) 
8S  S.  n.  923. 

Nor  is  the  contrary  view  supported  by  the 
avUioritles.  It  is  true,  under  the  decisions 
of  the  United  States  Supreme  Court,  tliat 
men  emplt^ed  in  the  r^talr  of  bridges,  tun- 
nels, station  houses,  coal  pita,  overhead  trol- 
ley wires,  and  the  like,  where  sndi  instru- 
mentalities are  used  Indiscriminately  by  car- 
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riers  of  both  Interstate  and  Intrastate  com- 
merce, are  engaged  In  Interstate  commercs. 
Tbe  reason  is  clear,  since  the  very  labor  and 
materials  the  workman  performs  or  uses  in 
making  repairs  promote  the  operation,  of 
trains  carrying  Interstate  commerce.  A 
workman,  for  instance,  replacing  a  broken 
rail  on  a  bridge  over  which  interstate  trains 
must  pass,  is  directly  engaged  In  the  per- 
formance of  a  duty  for  the  protection  of 
snch  trains.  The  mere  fact  that  other  trains 
carrying  only  Intrastate  commerce  may  al- 
so pass  over  the  same  bridge  does  not  Tiiake 
tbe  rail  any  the  less  a  part  of  an  instru- 
mentality of  Interstate  commerce.  But  the 
watchman's  work  here  at  the  time  of  the  col- 
lision may  or  may  not  have  affected  the  in- 
terstate commerce  of  the  petitioner. 

Texas  Sc.  Padflc  Ry.  Co.  v.  Rlgsby,  quoted 
In  tbe  majority  opinion,  Is  also  to  be  distin- 
guished from  the  case  before  na.  Tbe  sole 
question  determined  by  the  Supreme  Court 
in  that  case  was  whether  it  was  "beyond  the 
power  of  Congress  under  the  commerce  clause 
of  the  Constitution  to  create  such  a  liability 
In  faTor  of  one  not  employed  Id  Interstate 
commerce"  as  It  had  attempted  to  create  by 
virtue  of  the  Safety  Appliance  Act  The 
proTlslODs  of  that  act  expressly  apply  "to 
all  trains,  locomotives,  tenders,  cars,  and 
similar  vehldea  used  on  any  railroad  en- 
gaged in  interstate  commerce,  •  •  •  and 
•  •  •  used  In  connection  therewith."  U. 
S.  Comp.  8L  1918,  i  8613.  The  court  merely 
held  that,  in  the  exercise  of  Its  plenary  pow- 
er to  regulate  commerce  among  tbe  several 
states,  and  because  of  the  Interdependency  of 
all  trains  using  the  same  track.  Congress 
could  adopt  such  an  act — that  for  the  proper 
protection  of  Interstate  trains  It  had  author- 
ity to  regulate  tbe  appliances  of  all  cars  "us- 
ed upon  a  highway  of  Interstate  commerce, 
irrespective  at  the  use  made  of  any  particu- 
lar car  at  any  partiCQlar  time."  As  the  court 
declared: 

"In  this  respect  there  Is  no  dlstiDCti<m  depend- 
«it  upon  whether  the  suitor  was  injured  while 
employed  or  trsTeling  in  one  kind  oi  eonmierce 
rauier  than  the  other." 

But  the  broad  power  of  Congress  to  require 
safety  appliances  upon  all  trains  operating 
upon  a  highway  of  Interstate  commerce  has 
no  relation  to  the  liability  of  a  railroad  com- 
pany to  compensate  employes  Injured  in  the 
perfOTmance  of  their  work  by  means  other 
than  defective  or  unsafe  appliances.  This 
was  the  conclusion  reached  In  Boyle  v.  Penn- 
sylvania R.  Co.,  228  Ted.  266,  142  C.  C.  A. 
558.  In  that  case  an  Inspector  of  both  in- 
terstate and  Intrastate  trains,  having  Just 
completed  his  Inspection  of  a  train  which 
was  engaged  at  the  time  In  intrastate  com- 
merce, was  Injured  by  being  stmck  by  a  sec- 
ond Intrastate  train  approaching  from  an  op- 
posite direction.  It  was  contended  that  his 
employment  was  so  closely  related  to  Inter- 


state commerce  as  to  be  a  part  of  It.  One 
of  tbe  considerations  urged  was: 

"That  the  prompt  and  safe  movement  of  as 
intrastate  train  Is  so  neoeasary  to  the  safety 
and  unlmpoled  movement  of  interatata  trains 
moving  over  the  same  track,  that  ins^ectim  of 
the  intrastate  train  becuMs  ■  part  of  intetstate- 
commerce.'* 

As  in  our  ease,  reUance  was  placed  i^on 
tbe  decisions  of  the  federal  courts  under  the 
Safety  Appliance  Act  Bat  tbe  court.  In  hold- 
ing that  such  decisions  vrere  not  "authority 
for  the  contentlcai  so  broadly  made  that  acts 
whldi  are  primarily  Intrastate  become  Inter- 
utate  in  ttielr  nature  when  they  aflecc  the 
safety  or  movemoit  of  Interstate  eommwoe,*^ 
made  this  pertln»t  remark: 

"Wliile  the  movement  of  an  Intrastate  train, 
like  the  use  ot  any  intrastate  instrument,  may  in 
some  measure  affect  the  safe  movement  of  inter> 
state  commerce,  we  believe  that  In  the  present 
case  the  inspection  of  audi  an  Intrastate  train  is 
so  remotely  related  to  interstate  commerce  that 
under  the  tests  prescribed  by  the  Supreme  Court 
it  cannot  be  considered  a  part  of  it" 

Tba  oomt  held  that  the  Injured  inspector 
could  not  recover  oompensation  mtder  the 
federal  Bmployen*  liaUltty  Act;  and  so. 
her^  the  employmoit  of  tbe  watchman  at 
tbe  time  of  tbe  accident  was  so  remotely  re- 
lated to  intwttate  oommooe  as  not  to  be  • 
part  of  It 

Tbe  award  of  the  commission  should  there- 
fore be  affirmed. 


(174  C»l.  16>- 

SOUTHERN  PAO.  CO.  v.  INDUSTRIAL  AC- 
CIDENT COMMISSION   OF  STATE 
OF  GAUFORMIA.   (8.  F.  7845.) 

(Supreme  Court  ot  California.   Dee.  14,  191d.> 

GomOCBOB  «ss>27— -PEDBKAL  BUPLOTXBS'  LlA- 

BiUTT  Act  —  "EnoAaiD  in  Intebstats- 

COUMEBCB"— AWARO— JUBJSDICnON . 
A  crossing  watchman  In  the  employ  of  a 
railroad  at  a  point  on  a  line  maintained  by  it 
from  its  main  line  terminus,  to  another  point 
on  which  it  operated  electric  passenger  and 
steam  freight  trains  in  interstate  and  intrastate^ 
commerce,  whose  duty  it  was  to  keep  vehicles 
off  trom  Ute  track,  prevent  collisions,  etc.  killed 
while  flagging  an  electric  train,  was  "engaged  in 
interstate  commerce,"  and  hence  the  state  in- 
dustrial accident  eommisdon  was  without  juria* 
diction  to  make  an  award. 

[Ed.  Note.— For  other  cases,  see  Commerce.- 
Cent  Dig.  i  26;  Dec  Dig.  ^27. 

For  other  definitions,  see  Words  and  Phrases., 
filrst  and  Second  Series,  Interstate  Conunere&] 

Lawlor,  J.,  dissenting. 

In  Bank.  Proceedings  by  the  Southern  Pa- 
cific Company  to  review  an  award  against  it 
made  by  tiie  Industrial  Accident  Oommisdon- 
of  the  State  of  Gallfomia  to  Bertha  S.  Smith, 
widow  of  Austin  A.  Smith,  on  account  of  his 
death  by  reason  of  an  acddent  arising  oat  oT 
and  happening  in  the  coarse  of  bis  employ- 
ment  Award  annulled. 

Henley  C.  Booth  and  A.  L.  Clark,  both  of 
San  Francisco,  for  petitioner.  Christopher 
M.  Bradley,  of  San  Francisco,  for  respondent 
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ANGELXiOTTI,  O.  J.  This  Is  a  proceeding 
to  review  an  award  against  petitioner  made 
by  the  indostrlal  accident  commission  to 
Bertha  S.  Smith,  widow  of  Austin  A.  Smith, 
on  account  of  the  death  of  the  latter  by  rea- 
son of  accident  arising  out  of  and  happening 
in  the  coorae  of  Us  employment  by  -petl- 
tioner. 

The  admitted  facts  of  this  case  are  snch 
as  to  present  the  same  question  that  is  de- 
cided in  Southern  Padflc  Company  t.  Indus- 
trial Accident  Commission  (S.  F.  No.  7818) 
161  Pac.  1139,  filed  herewith.  Deceased  was 
a  crossing  watchman  at  the  place  In  Berke- 
ley, Alameda  county,  where  certain  railroad 
tracks  of  petitioner  crossed  Alcatraz  avenue 
and  Adeline  street ;  his  duties  being  sabstan- 
tlnlly  the  same  as  those  of  Mr.  Bolfe  in  the 
case  Just  referred  to.  The  showing  as  to 
the  nature  and  purpose  of  his  employment 
was  substantially  the  same  as  In  that  case. 
While  engaged  In  "flagging"  one  of  petltioner'a 
electric  trains  at  that  point,  he  was  struck 
by  su<^  train  and  received  Injuries  which  re- 
sulted in  bis  death.  The  only  difference 
worthy  of  note  between  the  facts  of  the  two 
cases  is  that  in  this  case  the  tracks  were  not 
main  line  tracks  of  petitioner,  but  were  parte 
of  a  line  maintained  by  It  ^m  Oakland 
Pier,  tke  main  line  terminus,  through  Oak- 
luid  to  and  partly  throng  the  city  <^  Berlce- 
ley,  on  whldi  it  operated  electric  passei^cer 
and  steam  freigbt  tnine.  The  difference. 
however,  is  not  matnlal  in  view  of  the  far- 
ther uncontradicted  shoWlng  that  at  the  time 
of  the  accident  the  line  was  being  used  indis- 
criminately by  iwtltloner  in  ite  Interstate  and 
intrastate  oommeTC&  The  steam  freight 
trains  operated  thereon  carried  all  the  frel^t 
that  was  "handled  to  and  trcnn  Berteley."  it 
being  the  only  way  tlmt  the  same  could  be 
taken  to  from  the  Berkeley  freight  station, 
and  was  thus  being  constantly  used  for  its 
handling  of  the  interstate  freight  carried  by 
petitioner  to  and  from  that  place.  "Wlien  a 
carload  of  freight  would  come  from  an  inter- 
state point  of  origin  into  tiie  West  Oakland 
yard,  the  entire  car  with  its  contents"  would 
be  sent  over  this  line  to  Berkeley.  Then, 
too,  at  the  Shattuck  avenue  station  on  this 
line  interstate  passenger  tickets  were  sold, 
and  these  tickets  were  honored  on  the  elec* 
trie  trains  when  presented  by  purchasers 
jonmeying  thereon  to  a  point  where  they 
could  take  the  steam  train  of  petitioner,  as 
were  also  tickets  presented  by  interstate  pas- 
sengers going  to  Berkeley  who  had  left  their 
steam  train  at  the  Sixteenth  street  station 
in  Oakland.  The  line  was  thns  a  part  of  pe- 
titioner's passenger  and  freight  system,  both 
interstate  and  Intrastate,  and  was  In  c<m- 
atant  nse  for  both  purposes. 

There  Is  no  material  distinction  between 
the  cases. 

The  award  of  the  accident  c<nnmlssion  Is 
annulled. 


We  concur:  SLOSS.  X;  SHAW,  J.;  UO'Br 
IGAN,  J. :  HENSHAW,  J. ;  MELVIN,  J. 

LAWLOB,  J.  I  dissent 
It  is  conceded  in  the  petition  in  tills  case 
that: 

"It  was  not  shown  at  the  bearing  before  the 
said  commisdon  Uiat  the  train  whicn  struck  de- 
ceaseij  was  actually  then  carrying  interstate 
freight,  passengers,  express,  mail,  or  baggage." 

Nor  la  it  shown  when  the  next  interstate 
train  going  In  either  direction  would  pass 
the  point  where  the  collision  occurred.  Up- 
on the  conclusions  reached  in  my  dissent  In 
Southern  Padflc  Co.  v.  Industrial  Accident 
Commission  (S.  F.  No.  7818)  161  Pac  1139,  I 
think  the  award  ot  the  commisrton  should 
be  affirmed. 


a74  <M.  U) 

SOUTHERN  PAC.  CO.  v.  INDUSTRIAL  AC- 
CIDENT COMMISSION   OF  STATE 
OF  CALIFORNIA  et  aL  (S.  F.  7962.) 

(Supreme  Court  of  California.  Dec.  14.  1916.) 

COIOISSCB  «S>27— RaILBOADS— "ENOAGEn  Jtt 
InTEBSTATX  GOKMESOB"— liinBHAH— Jubzs- 

DicnoN, 

An  electric  lineman  employed  by  a  railroad, 
killed  while  removing  an  overhead  telephone 
wire  which  liad  fallen  en  a  trolley  wire  used 
by  the  railroad  for  tiie  furnishing  of  ^ectrie 
power  for  the  operation  of  its  cars  on  a  line  of 
electric  railway  constituting  a  part  of  Its  pae- 
seoger  system  both  interstate  and  intrastate, 
and  Uie  removal  of  which  was  necessary  before 
the  cars  could  be  operated,  was  engaged  in  re- 
moving an  obstruction  to  the  use  of  an  instro- 
meatality  in  actual  use  for  interstate  commerce, 
and  hence  was  "ragged  in  interstate  com- 
merce," so  that  the  state  industrial  accident 
commissioa  was  without  jurisdiction  to  make  an 
award. 

[Ed.  Note.— For  other  cases,  see  Oomnierc^ 
Cent  Dig.  {  25 ;  Dec.  Dig.  «=>27. 

For  other  defimtioos,  see  Words  and  Phrases, 
First  and  Second  Series,  Interstate  Commerce.] 

In  Bank.  Proceedings  by  the  Southern 
Paclflc  Company  to  review  an  award  by  the 
Industrial  Accident  C<»nmlsslon  of  the  State 
of  California  and  others,  made  to  Jesde  Co- 
vell.  widow  of  Marcus  Victor  Covell,  on  ac- 
count of  his  death  by  accident  ari^ng  out 
of  and  happening  in  the  coarse  of  his  em- 
ployment. Award  annulled. 

Henley  C.  Booth  and  A.  L.  Clark,  both  of 
San  Francisco,  for  petitioner.  Christopher  M. 
Bradley,  of  San  Francisco,  for  respondents. 

ANGGIXOTTI.  C.  J.  This  Is  a  proceeding 
to  review  an  award  against  petitioner  made 
by  the  industrial  accident  commission  to 
Jessie  Covell,  widow  of  Marcus  Victor  Co- 
veil,  OD  account  of  the  death  of  the  latter  by 
reasoD  of  accident  arising  out  of  and  hap- 
pening in  the  course  of  his  employment  by 
petitl<Hier. 

At  the  time  of  the  accident  the  deceased 
was  employed  by  petitioner  as  an  electric 
lineman,  and  was  «tgaged  In  the  removal  of 
an  overhead  telephone  wire  wbidi  had  fail- 
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en  from  Its  position  down  onto  the  trolley 
wire  used  by  petitioner  tor  the  fnmlshlnK 
of  electric  power  for  the  (^ration  of  Its  cars 
on  a  line  of  electric  railway  constituting  a 
part  of  petitioner's  passenger  system,  both 
Interstate  and  intrastate,  and  Id  constant 
use  as  such.  The  facts  bearing  on  the  qnes- 
tlon  of  the  statns  of  this  line  as  an  instru- 
mentality of  Interstate  commerce  are  sub- 
stantially the  same.  In  so  far  as  passenger 
traffic  is  concerned,  as  those  In  the  case  of 
Southern  PaclQc  Co.  t.  Industrial  Accident 
Commission  (S.  F.  No.  7845)  161  Pac.  1142, 
decided  this  day.  It  was  necessary  that  this 
telephone  wire  be  removed  in  order  that  cars 
might  be  operated,  as  it  was  Impossible  to 
operate  cars  over  the  line  until  such  wire 
had  been  removed.  As  Is  shown  by  the  opin- 
ion in  Southern  Padflc  Company  t.  Indus- 
trial Accident  Oommlsslon  (S.  F.  No.  7818) 
161  Pac.  1130,  decided  this  day,  deceased  be- 
ing thus  engaged  directly  in  remorlng  an 
obstmctlfRi  to  the  use  of  an  Instranientallty 
in  actual  use  for  pnttxnes  at  Interstate  com- 
merce was  engaged  In  Interstate  commerce 
at  the  time  of  the  accident  On  the  autho- 
rll7  of  the  two  dedslms  we  have  cited  It 
must  be  held  that  the  commission  was  with- 
out jorisdictton  to  make  the  award. 

The  award  oC  the  Industrial  accident  com- 
mlssion  is  annulled. 

We  concur:  SHAW.  J.;  BfELTIN,  J.i 
SLOSS.  J.;  HEINSHAW,  J.;  LORIGAN,  J. 

LAWLOR,  J.  Under  tbB  facta  abown,  the 
dectrlcian  was  dliectly  employed  in  repair- 
ing an  instrumentality  of  Interstate  com- 
merce. I  ccmcor  -in  the  Judgment  cm  that 
ground. 

ara  Cal.  800) 

UATSON  T.  JOHN  BAITEO  A  SONS. 
(S.  F.  6857.) 

(Supreme  Court  of  Oalifomia.   Dec.  13,  1816.) 

JvDQwtm  «=»46(K6)  —  Dbtault  JuooxEitx  — 

XKJtTNcnoit— Gboukss. 
That  the  complaint  in  an  action  to  enjoin 
the  enforcement  of  a  default  judgment  did  not 
allege  that  plaintiff  has,  or  ever  had,  any  de- 
fense on  the  merits  tliereto,  or  that  the  judg- 
ment was  not  in  fact  just,  was  a  complete  ob- 
atade  to  the  granting  of  such  eqoitabte  relief. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Gent  Dig.  {  88S;  Dec.  Dig.  4s>460(6).] 

In  Bank.  Appeal  from  Superior  Court, 
Sonoma  County;  Emmet  Seawell,  Judg& 

Action  for  injunction  by  A.  P.  Matson 
against  John  Batto  &  Sons.  Judgment  for 
plaintiff,  and  defendant  appeals.  Beversed. 

<X  O.  Cowglll,  of  Sonoma,  tor  appellant 
niil  Ware^  <a  Santa  Rosa,  tor  rc^ondent 

SLOSS,  J.  The  defiant  corporation  ob- 
tained a  default  judgment  against  plaintiff 
in  a  justice's  court  The  plaintiff,  claiming 
that  the  defaiUt  and  judgment  had  been  ren- 


dered upon  an  Insuffldent  service  of  sum- 
mons, brought  this  action  to  obtain  an  Injunc- 
tion restraining  tlw  defendant  from  entoitdng 
said  Judgment  The  defendant's  demurrer 
to  the  complaint  was  overruled,  and  judg- 
ment was  altered,  granting  the  plaintiff  the 
relief  demanded.  The  defendant  am>eals 
from  the  judgment 

The  complaint  fialla  to  aU^  that  the  plain- 
tiff has  or  ever  had  any  defense  on  the  mer- 
its to  the  action  in  the  justice's  court,  or 
that  the  judgment  there  given  was  not  in  fact 
just  Without  r^rd  to  other  points  made, 
this  alone  is  a  complete  obstede  to  the  grant- 
ing of  equitable  rell^  Gregory  v.  Ford,  14 
Cal.  138,  73  Am.  Dec.  639;  Gibbons  v.  Scott 
16  Cal.  284 ;  Logan  v.  HlUegass,  16  GaL  200; 
Peterson  v.  Weissfoein,  65  Cat  42,  2  Pac. 
730;  Hamlsh  v.  Bramer,  71  CaL  155. 11  Pac 
888;  Collins  v.  Scott,  100  CaL  446.  4S2.  34 
Pac.  1085;  Bldred  v.  White,  102  OaL  600, 
36  Pac.  »44;  Parson  v.  Wels,  144  CaL  410. 
417,  77  Pac.  1007 ;  Burbrldge  v.  Bauer.  146 
Cal.  21,  79  Pac.  626;  BeU  T.  Ttaompaon,  14T 
GaL  689.  82  Pac.  827. 

The  judgment  is  reversed. 

We  concur:  ANGBLLOTTI.  a  J.;  SHAW, 
J.;  MSLVIN.  J.;  HENSHAW»  J.;  LORI- 
GAN,  J.;  liAWLOR,  J. 


074  Cal.  S9> 

TBICB  V.  SOUTHERN  PAC.  CO.   (Sac  2293.) 
(Supreme  Court  of  California.    Dec  18.  1910. 
Rehearing  Dented  Jan.  15,  1917.) 

1.  Mabteb  and  Sebvajtt  4=»lll(l)— Fedekai. 
EoiPLoxKBs'  Liability  Act— Injubt— Nkq- 

UOENCE. 

Under  Employers'  Liability  Act  April  22, 
1908,  c.  149,  35  Stat  65  (U.  S.  Comp.  St.  1913, 
IS  8657-8666),  making  emplojers  liable  to  tb^r 
employes  for  death  from  anj  defect  or  insuffi- 
ciency due  to  their  nwllgence  as  to  cars,  etc, 
and  in  the  absence  of  soma  rule  of  law  pre- 
scribing tha  character  of  maintenance  of  way 
cars,  no  negUgence  could  be  predicated  upon 
the  use  of  such  a  car  which  was  duly  inspected, 
which  was  in  continuous  service,  and  which  bad 
always  stood  op  under  the  work  for  which  It 
was  designed  and  was  wrecked  by  eoUlaloD 
caused  by  the  deceased  brakeman  himself. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig:  K  216,  2S5;  Dee;  «s» 
111(1).] 

2.  NXOUOENCE  «=>62(])— COTTTBIBUTOBT  NSS- 
LIOEKCB— PBOXIMATB  OAUSE. 

If  an  injury  rsBults  in  consequence  of  an 
unlawful  act  or  omission,  but  only  through  or 
by  means  of  some  intervening  cause,  from  whieh 
last  canse  the  injury  followed  as  a  direct  and 
immediate  coneeauence,  the  law  will  refer  the 
damages  to  the  last  or  prozimato  cause,  and 
refuse  to  trace  it  to  tiiat  whidi  was  more 
mote. 

[Eld.  Noter— For  ether  cases,  see  Negligence^ 
Cent  Dig.  H  76,  78;  Dec  Dig.  «=>62(D.] 

Department  S.  Appeal  from  Superior 
Court,  Stanislaus  Cbunty;  L.  W.  Folfeerth, 
Judge. 

Action  by  A.  J.  Trice,  as  administrator  of 
the  estate  of  Asa  Philip  McFarling,  deceased, 
against  the  Southern  Pacific  Company.  Judg- 
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ment  for  plalntlfl,  new  trial  denied,  and  de- 
fendant anieala.  Judgment  and  order  ra> 
versed. 

George  F.  Bock,  of  StockttHi,  lor  appellant 
Hatton  &  Scott,  of  Modesto,  and  Gushing  & 
Cushing,  of  San  Francisco,  for  respondent. 

HENSHAW,  J.  Action  under  federal  Em- 
ployers' Liability  Act  Asa  Philip  McFnrllng 
was  an  experieoced  brakeman  In  the  employ 
of  the  appellant.  He  met  bis  death  while  In 
that  employ  under  circumstances  hereinafter 
to  be  narrated,  and  his  administrator  brought 
this  action  to  recover  damages  from  the  de- 
fendant for  having  through  Its  negligence  oc- 
casioned his  death.  The  complaint  charged 
that  the  deceased  at  the  time  he  met  his 
-death  was  a  brakeman  on  a  freight  train, 
which  train  was  composed  of  a  steam  loco- 
motive and  about  20  railroad  cars,  some  of 
which  were  flat  cars  and  others  of  which 
were  box  cars ;  that  when  this  train  arrived 
«t  Thalhelm  It  became  necessary  to  switch 
some  of  the  cars  composing  the  freight  train 
from  the  main  track  to  a  side  or  spur  track, 
And  In  this  switching  deceased  was  called 
upon  to  assist  and  did  assist;  that  while 
the  deceased  was  in  the  performance  of  his 
duty  as  such  brakeman,  and  whfle  the  rail- 
road cars  were  so  being  switched,  one  of 
the  box  cars  forming  a  part  of  the  freight 
train  "collapsed  and  became  a  complete 
wreck,  and  a  portion  of  said  box  car  and 
the  contents  of  said  box  car  we^  precipi- 
tated onto  one  of  the .  flat  cars  which  formed 
a  part  of  the  train,  and  which  flat  car  was 
Immediately  ahead  of  and  coupled  to  the 
box  car" ;  the  deceased  "was  on  said  flat 
car  performing  his  duties  as  such  brakeman 
at  the  time  the  said  box  car  collapsed;  that 
portions  of  said  box  car  and  a  portion  of 
the  contents  of  said  box  car  were  precipitat- 
ed upon  and  fell  upon  said  Asa  Philip  Mc- 
Farltog,"  causing  the  Injuries  which  result- 
ed In  his  death.  Ibe  gravamen  (tf  the  <^barge 
of  negligence  Is : 

*TbBt  said  box  car  which  collapsed  and  be- 
came a  wreck  as  af<M'es«id  was  not  property  or 
safely  constructed,  but  was  defectively  and  in- 
nffiaently  constructed,  due  to  the  negligence  of 
Bald  defendant;  tfaat  said  box  car  was  con- 
•tmeted  of  wood,  and  tbat  the  beams  wbi^ 
fMmed  tiie  framework  of  saJd  box  car  were 
wooden  beams,  and  that  the  beams  which  ex- 
tended from  the  front  end  of  said  box  car  to  the 
rear  end  of  said  box  car  were  wooden  beams, 
and  that  on  said  22d  day  of  April,  1918,  said 
wooden  beams  which  formed  the  framework  of 
■aid  box  car  were  defective  and  Insufficient,  due 
to  the  n^ligenee  of  defendant  and  were  not  ot 
sufficient  strength  to  enable  said  box  car  to 
withstand  the  aforesaid  rannin^  and  operation 
and  use  of  said  box  car  by  said  defendant  on 
■aid  22d  day  of  April,  1918,  and  tbat  said  box 
car  by  reason  of  toe  manner  of  its  oonstruction 
and  by  reason  of  the  material  used  in  its  con- 
strnction  was  a  weak  and  unsafe  and  unfit  car 
to  be  rim  and  to  be  oi>erated  and  used  by  de- 
fendant as  aforesaid,  and  tbat  on  the  22d  day 
of  April,  1913,  said  box  car  was  old  and  worn 
out  snd  was,  due  to  the  negligence  of  defendant 
defective  and  insnfficient  and  tfaat  by  reason  of 
its  said  weak  and  defective  ooostruction,  and  by 


reason  of  its  said  age,  and  by  reasou  of  Its  be- 
ing so  worn  out,  said  box  car,  on  said  22d  day  of 
April,  1913,  was,  due  to  the  negligence  of  de- 
fendant wboUy  defective  and  insaffideot  and 
wholly  unsafe  and  nuSt  to  be  ran  and  operated 
by  defendant  as  aforesaid,  and  was  wholly  de- 
fective, insufficient  unfit  and  unsafe  to  be  used 
for  the  purposes  for  which  the  same  was  being 
need  as  aforesaid  by  defendant  at  the  time  lA 
its  said  collapse  and  ot  its  becoming  a  wre<A 
as  aforesaid,  and  that  owing  to  its  unsafe,  un- 
fit, worn-out.  defective,  and  insufficient  condi- 
tion, said  box  car  on  said  22d  day  of  April, 
1918,  was  not  a  fit  or  proper  or  sate  car  to  be 
run  and  operated  as  aforesaid  and  to  be  nsed 
for  the  purposes  for  which  it  was  being  used  by 
defendant  at  the  time  said  box  car  collapsed  and 
became  a  wredc  as  aforesaid ;  that  said  unsafe, 
unfit  worn-out  defective,  and  insnfficient  con- 
dition of  said  box  car  on  said  22d  day  of  April. 
1913,  was  doe  to  the  negligence  of  said  defend- 
ant." 

This  complaint  would  lead  to  the  belief 
that  the  box  car  in  question  was  so  old,  so 
rotten,  and  so  defective  that  It  collapsed  in 
the  ordinary  operation  of  switching.  The 
uncontested  facts,  however,  disclose  the  fol- 
lowing: The  fright  train  of  the  crew  of 
which  McFarllng  was  head  brakeman  was 
composed  of  the  locomotive,  followed  by  six 
freight  cars.  This  train  had  picked  up  seven 
maintenance  of  way  cars,  which  were  to  be 
switched  onto  a  spur  track  near  Thalhelm. 
These  maintenance  of  way  cars  were  con- 
stmctlon  cars  with  the  nsual  materials,  tools, 
and  equipment  to  do  tra<^  work.  The  seven 
cars  comprised,  In  order,  two  flat  cara  load- 
ed with  lumber,  one  box  car  which  carried 
tools,  aiq;illances.  and  cement,  two  bunk  cars, 
a  dining  car,  and  a  water  tank  car.  Ap- 
proaiAilng  Thalhelm,  iriiere  these  mainte- 
nance of  way  cars  were  to  be  aldetracted,  M o- 
FarUng  rode  on  Hie  engine  «lt2i  fbB  fireman 
and  en^eer  and  his  fellow  brakeman.  Bays, 
and  tiie  method  ot  switching  the  malnte* 
nance  of  way  care  was  agreed  upon.  But 
litSe  dlacuasitHi  was  required;  for  the  men 
were  experienced  In  railroad  yroA  and  the 
metliod  adopted  was  a  usual  one.  It  was  as 
follows:  Tbe  train  was  st0K>ed  some  dls- 
taooe  before  It  reacSicd  the  switdi.  In  the 
picturesque  language  of  the  trainmoi.  It 
was  then  **Ued  out";  tbat  Is  to  ear,  the 
compressed  atr  <9eradng  the  air  brakes  was 
released.  While  this  was  being  done  WtS^l- 
ing,  as  head  brakeman,  was  diarged  with 
the  duty  <tf  operating  the  switch,  and  in  the 
performance  of  that  duty  he  walked  to  this 
swittb  and  tested  It  Finding  it  in  working 
order,  be  threw  the  switdi  so  tbat  the  en- 
glue'would  leave  the  main  line  trade  and  run 
onto  It;  the  plan  being  thus  to  run  the  en- 
gine and  the  regular  fright  cars  onto  tbe 
swltelL  When  tbey  were  safely  thereon  tbe 
switch  was  to  be  tiirown  badk  and  the  main- 
tenance of  vray  cars  following,  undo:  the 
Impetus  given  to  them,  were  to  pass  ahead 
on  the  main  line  track.  The  engine  would 
then  back  onto  the  main  line  track,  go  for- 
w&ri  and  take  hold  <tf  the  maintenance  of 
way  cars,  back  with  them  down  the  main 
line  track  until  they  cleared  ttte  switch. 
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which  again  would  be  thrown  so  that  the 
maintenance  of  way  cars  could  be  pnshed 
<Hito  the  spur  track,  after  which  the  regnlar 
frel^t  train  on  the  main  line  tr&ck  woald 
pursue  Its  way.  When  McFarllng  found  the 
switch  In  working  order  and  bad  set  It  so  as 
to  connect  with  the  spur  track,  he  "gare  a 
high  ball,"  or  a  signal  to  the  train  crew  that 
all  waa  In  order  for  them  to  make  this  flying 
switch.  The  engineer  started  the  train.  It 
was  under  sufficient  momentum  to  cany  the 
maintenance  of  way  cars  on  the  main  line 
tra<^  past  the  switch.  He  gavo  the  train 
"slack,"  or  checked  its  momentum  for  a  mo- 
ment, BO  that  the  brakeman  stationed  be- 
tween the  regular  freight  cars  and  ttie  main- 
tenance of  way  cara  could  "get  the  pin"  or 
uncoiq>le  the  latter  cars  from  the  fiHrmer. 
This  waa  done.  The  engine,  with  the  regular 
fright  cars,  then  Shot  mon  rapidly  ahead, 
made  tbe  swlttdi,  and  passed  osito  It  It 
was  the  duty  ot  McFarling,  in  oontrcA  of  the 
switch,  when  the  last  of  these  cars  had  thus 
•ucceflsfoUy  passed  onto  the  switch,  to  ttuow 
the  switch  so  that  the  maintenance  of  way 
cars  should  continue  <m  the  main  track. 
There  was  time  and  opportunity  to  perform 
this  ordinary  act  of  switdilng.  His  fellow 
brakettian.  Bays,  who  had  uncoupled  the 
train,  and  who  had  changed  his  position  from 
the  front  eaU  of  the  first  maintenance  of  way 
car  to  the  rear  end  of  that  car,  looked  at  Mc- 
Farllng as  these  cars  were  ai^roachlng  the 
switch,  saw  that  McFarllng  had  thrown  the 
switch  but  partly  OTcr,  that  he  seemed  to 
hesitate  as  if  confused,  and  threw  it  back 
to  its  former  position.  Bays  had  never  seen 
him  act  in  that  way  before.  Why  McFarl- 
lng did  not  completely  throw  the  switdi  la 
not  known.  He  had  just  tested  It,  and  It 
was  In  working  order,  as  evidenced  by  the 
fact  that  the  engine  and  freight  cars  had 
just  passed  over  it  Whether  he  thought  he 
bad  completely  thrown  the  switch  until  It 
was  too  late  tm  him  to  correct  his  mistake 
will  never  be  known,  but  the  unquestioned 
fact  is  that  the  switch  was  not  thrown,  and 
the  maintenance  of  way  cara  proceeded  to 
follow  the  freight  train  onto  the  spur  track. 
Bays,  on  a  flat  car,  realizing  that  a  collision 
was  inevitable,  "cinched  his  brake  up,"  and 
Jumped.  The  conductor,  upon  the  top  of  one 
of  the  rearward  box  cars,  also  recognizing 
the  inevltableness  of  the  collision,  and  un- 
able to  Jump,  braced  himself  to  meet  It  as 
well  as  possible^  McFarllng,  who  was  In 
a  place  of  perfect  safety  at  his  post  of  duty 
at  the  switching  point,  sprang  onto  the  rear 
end  of  the  second  flat  car,  Immediately  be- 
hind which  was  the  box  car  containing  tools, 
cement,  etc  He  did  this  apparently  for  the 
pnrirase  of  setting  the  brake  on  the  flat  car. 
He  was  seen  at  the  brake.  '  The  collision 
came.  The  drawbead  of  the  box  car  rose 
over  the  drawhead  of  the  flat  car,  and  Mc- 
Farllng was  found  with  the  npper  part  of 
tda  body  en  the  box  car  and  crashed  from 


the  waist  down  between  the  end  sUls  of  the 
two  cars.  These  end  sills  were  checked  and 
splintered,  but  not  broken,  but  the  side  sills 
or  girders  of  the  tMx  car  gave  way  and  the 
car  "buckled."  A  part  of  the  roo^  the  for^ 
ward  »d,  and  some  ot  the  contents  of  the 
car  were  projected  onto  the  flat  car.  When 
the  can  were  8^>anted  McFarling's  body 
felt  to  the  ground,  and  with  it  a  amall  por- 
tion of  the  front  end  <MC  the  box  car  and  Bi»ne 
of  the  material  that  was  in  It  There  is 
some  general  testimony  in  the  record  taken 
fnnn  the  evldaue  given  by  one  of  the  tralnr 
men  at  Oie  ocwoner'a  Inquest  to  the  ^Eect  that 
when  the  box  car  budded  It  fell  <m.  the  aid 
of  the  flat  car  where  McFarllng  was  standing 
*^d  Just  smashed  him."  But  the  detailed 
and  specific  evidence  is  that  his  body  was 
caught  between  the  ends  of  the  flat  car  and 
the. box  car — their  sills — end  his  mortal  in- 
juries came  from  this  crushing  at  and  below 
the  waist  line.  The  upper  part  ot  bis  body, 
whlcb  would  have  been  the  first  to  sustain 
Injury  from  anything  falling  from  above,  was 
lying  against  the  end  ot  the  flat  car  onlnjap- 
ed.  finch  is  Ou  testimony  of  plalntUTs  wit- 
ness, the  conntT  phyiddan  of  Stanislaus  coun- 
ty, who  made  the  official  examination  of  Uie 
body  ot  the  deceased  and  testified  to  its  cui- 
dltlons  at  the  coroner's  inquest  and  at  the 
trial. 

Craiceming  tbe  car,  witnesses  for  the  plain- 
tiff testified  that  tbejt  examined  the  side 
girders  of  the  car  where  they  bad  been  Crae- 
tored  by  the  bucUlng  of  the  car,  and  found 
the  wood  to  be  rotten ;  that  Is  to  say,  there 
were  streaks  of  rotten  or  "punky"  wood. 
This  defect  did  not  show  from  the  outside. 
"I  say  from  the  general  appearance  outside 
It  didn't  appear  so  much  decayed,  until  yon 
pierced  a  bole  in,  and  there  waa  places  I  put 
the  tool  in  an  Inch  and  an  ln<di  and  a  half 
and  it  would  bring  out  rotten  wood."  De- 
fendant showed  that  the  car  was  one  ot  tbe 
older  tyiM  of  its  freight  cars,  which  for  lack 
of  size  and  capacity  for  profitable  use  In  the 
business  had  been  turned  over  to  the  use  of 
the  maintenance  of  way  department  A  com- 
plete record  of  its  service  during  the  year 
previous  to  the  accident  was  given.  It  was 
shown  that  it  was  in  regular  and  constant 
service,  and  had  stood  up  under  this  r^- 
lar  and  constant  service,  and  had  been  regu- 
larly Inspected  by  defendant's  competent  car 
inspector  but  a  short  time  before  the  acci- 
dent. There  was  conflicting  testimony  to 
that  offered  by  plaintiff  to  the  effect  that  the 
girders  were  sound  and  In  good  condition. 
But,  aside  from  this,  there  was  the  po^tlve 
and  uncontradicted  testimony  that  the  pres- 
sure exerted  by  this  colltelon  was  ot 
1,000,000  pounds,  and  that  the  longitudinal 
sills  or  girders  of  the  car  made  of  Oregon 
pine,  as  they  were,  would  have  given  way, 
even  if  perfectly  sound,  under  a  pressure  ot 
approximately  200,000  pounds. 

L1,t]  This  action,  as  has  been  said.  Is 
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4)Tought  nnder  tbe  federal  Liability  Act 
That  act  provides  that  employers  shall  be 
liable  to  their  employes  In  damages  "for  In- 
Jury  or  death  resulting  *  •  •  by  reason 
-of  any  defect  or  insufflclency,  doe  to  Its  neg- 
ligence. In  Its  cars,"  eta  U.  S.  Comp.  St  1913, 
S  8667.  The  evidence  has  been  sufficiently 
set  forth.  Wherein  can  It  be  said  that  that 
-evidence  Giiows  that  McFarllng  met  his  death 
by  reason  of  a  defect  dne  to  defendant's  neg- 
ligence In  lbs  car?  The  car,  it  was  shown, 
had  been  regularly  and  duly  luspccteA.  The 
<:ar.  It  was  proved,  was  suitable  and  efficient 
for  the  character  of  work  for  which  it  was 
■employed.  The  injury,  It  Is  established,  did 
not  arise,  as  Indicated  from  the  allegations 
-of  the  complaint  by  a  collapse  of  the  car 
while  it  was  being  switched.  It  arose  aa 
the  result  of  a  use  to  which  It  was  never  In 
contemplation  that  the  car  should  be  put  It 
arose  as  the  result  of  a  violent  collision,  for 
the  occasion  of  whl<^  collision  the  deceased, 
and  the  deceased  alone,  was  in  fault  It 
■was  the  deceased's  own  act  of  negligence 
which  brought  about  Ms  death.  In  the  ab- 
sence of  some  rule  of  law  prescribing  the 
character  of  a  maintenance  of  way  car,  no 
oegllg^nce  can  be  predicated  upon  the  use  of 
a  car  such  as  this,  which  was  duly  inspected, 
which  was  in  continuous  sAvlce,  and  which 
had  always  stood  up  under  the  work  for 
which  it  was  designed,  and  was  wrecked  by 
a  collision  brought  about  by  the  deceased 
himself.  This  case  In  principle  is  precisely 
that  of  Tlselldi  v.  Southern  Padflc  Co..  126 
Gal.  587,  59  Pac  129,  saving  that  In  the  lat- 
ter case  the  collision  was  occasioned  by  a 
fellow  employs  of  the  Injured  plalntifF,  while 
in  the  case  at  bar  it  was  occasioned  by  the 
injured  man  himself.  In  that  case,  by  the 
faulty  manipulation  of  a  switch,  a  switch 
engine  was  thrown  Into  coUi&lon.  The  water 
tank  of  the  engine  became  unfastened  by  the 
collision  and  injured  the  plaintiff.  It  was 
there  held  that  the  faulty  manipulation  of 
the  switch  was  the  proximate  cause  of  the 
Injury,  nothwlthstandlng  whatever  defect 
there  might  have  been  In  the  fastenings  of 
the  water  tank.  There,  as  here,  it  was  shown 
that  the  engine  had  been  about  the  yard 
engaged  in  its  ordinary  duties,  and  from  its 
ordinary  employment  no  injury  had  ever 
resulted  from  the  alleged  Insecure  fastenings 
of  the  water  tank.  The  same  Is  equally  true 
of  tiie  car  which  was  here  wxet^ed.  The 
Bune  mrln^ple  was  announced  In  the  earlier 
case  of  Kevem  t.  Gold  A  iUlver  Mining  Go., 
TOCaL  8&i  U  Paa  740,  where  Wood  on  Mas- 
ter and  Serrant  P>  812,  Is  quoted  to  the  ef- 
fect that  even  where  matdiinery  is  defective,, 
so  that  otherwise  a  recovery  might  be  had 
for  an  injury  received,  yet  if  the  promoting 
cause  is  the  negligence  of  a  fellow  servant 
no  recovery  can  be  had.  The  same  rule  is 
laid  down  by  Judge  Cooley  In  the  following 
language: 


"It  Is  wen  settled  that,  if  Injnnr  has  resulted 
in  consequence  of  a  certain  unlawful  act  or 
omission,  but  only  through  or  by  means  of  some 
intervening  cause,  from  which  last  cause  tbe 
injury  followed  as  a  direct  and  Immediate  con- 
sequence, the  law  will  refer  the  damage  to  the 
last  or  proximate  cause,  and  refuse  to  trace  It 
to  that  which  was  more  remote."  Cooley,  Torts 
(2d  Ed.)  p.  73. 

And  that  this  rule  finds  universal  accept- 
ance will  be  sufficiently  evidenced  by  the  fur- 
ther citations  to  4  Labatfs  Master  and  Serv- 
ant (2d  Ed.)  pp.  47,  69 ;  Rose  v.  Gulf.  C.  &  S. 
F.  Ry.  Co.  (Tfex.)  17  S.  W.  789;  Qnlnn 
Galveston,  H.  &  S.  A.  Ry.  Oo.  (Tex.  Civ.  App.) 
84  S.  W.  396;  Norfolk  &  Wfestem  R.  B.  Co. 
T.  Brown,  91  Va.  668.  22  S.  a  496. 

It  thus-  becomes  unnecessary  to  consider 
any  of  tbe  added  prt^sltlona  advanced  by 
appellant  upon  Its  appeal.  Thus,  since  the 
employer  was  not  n^ligent  there  Is  no  ques- 
tion here  of  contributory  negligence  Th^ 
proximate  cause  was  the  sole  negligence  of 
McFarllng.  Equally  unnecessary  Is  It  to  con- 
sider rulings  In  the  admission  and  rejection 
of  evidence  which  are  complained  of. 

The  Judgment  and  order  appealed  from  are 
reversed. 

We  concur:  MELVIN.  J. ;  LORIOAN,  J. 


(174  Cal.  42) 

TUCKER  V.  PACIFIC  ELECTRIC  BT.  CO. 

(L.  A.  3803.) 
(Supreme  Court  of  California.   Dec  16.  1916.) 

1.  Appeal  and  Ebbob  «=3l010(l)— Pbebuicp- 

TIONS— COBBEOTNESS  OF  FiNOinOS. 

Findings  must  be  upheld  on  appeal  If  there 
Is  substant^  evidence  ^  support  them. 

[Ed.  Note.— Ft»  other  cases,  see  Appeal  and 
Error,  Cent  IMg.  U  8978-3881;  Vvc  iMg.  ^ 

1010(1).) 

2.  Cabbiebs  «=>318(4)— PASSKNasBS— Aonoir 
FOB  iNJuaiES— Evioencb. 

In  action  for  injuries  from  being  struA  by 
dectric  car,  evidence  that  Oie  car  came  into  the 
station  at  one  mUe  an  hour  equipped  with  strong 
headlight  and  sounding  proper  signals,  and  that 
there  was  sufficient  room  for  people  to  move 
about  alongside  the  track  without  being  struck, 
and  that  tm  front  of  the  car  passed  plalntiS 
before  she  was  struck,  and  her  injury  was  prob- 
ably caused  by  other  persons  crowding  her 
against  a  car  while  trying  to  board  It  supported 
a  finding  for  defendant 

[Ed.  Note.— Fot  other  case^  see  Caniers. 
Cent  Dig.  H  1307t  1B06;  DwTDIg.  «s>818(4) J 

S.  CABBnas  4b»S40  —  Passbnobbs  —  Lan 

Cleab  C;hanoe. 
Where  a  person  was  injured  by  being  struck 
by  an  electric  car,  the  doctrine  of  last  clear 
chance  did  not  apply  where  the  motorman  did 
not  know  plaintiff  was  in  a  positiim  oi  danger. 

[Ed.  Note,— For  other  cases,  see  Carriers, 
Cent  Dig.  |  1304;  Dec.  Dig.  «5>340.] 

Department  1.  Appeal  from  Snperior 
Ck}nrt  Los  Angeles  County;  E.  P.  Unangst 
Judge. 

Action  by  Mary  Tucker  against  the  Padflc 
Electric  Railway  Company.  From  a  Judg- 
ment for  defendant  and  an  order  denying  new 
trial,  plaintUE  appeals.  Affirmed. 
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Paul  M.  N&sh  and  L.  T>.  Barnett,  both  of 
Los  Angeles,  for  appellant  J.  W.  McKInley, 
Frank  Karr,  R.  C.  Gortner,  and  A.  W.  Ash- 
burn,  Jr.,  all  of  Los  Angeles,  for  respoodeut 

SHAW,  J.  This  Is  an  action  for  personal 
Injuries  alleged  to  bare  been  caused  by  de- 
fendant's negligence  In  tbe  operation  of  6ne 
of  Its  cars.  Tliere  was  ft  trial  by  the  courts 
a  Jury  having  been  expressly  waived.  Itie 
court  made  findings  of  fact  and  codcIubIoqs 
of  law  In  favor  of  tbe  defendant  and  therH 
after  entered  Judgment  that  plaintiff  take 
nothing  by  her  action.  The  plaintlfr  appeals 
from  the  Judgment  and  from  an  order  deny- 
Ing  a  motion  for  a  new  triaL 

The  court  found,  tn  substance,  that  the 
plalntUt,  while  standing  at  the  defendant's 
station  at  Playa  Del  Bey  on  October  19, 
1912,  was  struck  by  one  of  defendant's  cars 
and  thereby  received  the  Injuries  complained 
of,  that  the  injuries  were  incurred  by  reason 
of  negligence  on  the  part  of  the  plalutifll 
and  were  not  dne  to  any  negligence  of  the 
defendant  or  any  of  its  servants. 

II]  The  appellant  contends  that  there  is  not 
suuldent  evidence  to  support  the  findings. 
In  view  of  tbe  weU'establlshed  rule  that 
findings  must  be  upheld  on  appeal  if  there 
is  substantial  evidence  to  support  them, 
we  find  no  merit  In  this  contention. 

[2]  There  Is  snbstanUal  evidence  to  the 
effect  that  the  defendant's  motorman,  upon 
rounding  the  curve  some  300  feet  distant 
from  the  statimi  at  Playa  Del  Bey,  reduced) 
the  speed  of  bis  train  to  some  0  or  7  miles 
an  hour  baUway  in  to  the  statlcm,  and  to  1 
mile  per  boar  rnnnli^  tbrongb  the  crowd 
Jvst  before  the  car  came  to  a  stop,  that  he 
rang  the  bell  and  blew  the  whistle  all  the 
way  in,  ^t  tbe  car  was  equipped  with  a 
strong  headlight  visible  from  the  station 
after  rounding  tbe  curve.  It  also  appears 
that  tbe  crowd  was  scattered  along  tbe 
side  of  tbe  track  a  distance  of  100  to  150 
feet,  many  persons  gettli«  on  tbe  train 
before  It  came  to  a  stop,  that  there  was  plen- 
ty of  room  for  tbe  pet^le  to  move  about  along- 
side the  track  and  near  the  station  without 
being  struck  by  the  oncoming  car,  that  the 
tra(&  appeared  clear  to  tbe  motorman,  every- 
body bting  a  sufllclent  distance  from  tbe 
tauA  to  allow  clear  passage  ot  the  front  end 
of  the  train,  and  that  tbe  plaintiff  was  In 
no  danger  prior  to  this  time,  that  the  de- 
fendant's motorman  exercised  every  neces- 
sary precaatlon  In  approadiing  the  station, 
that  the  plaintiff's  Injuries  were  confined  to 
tbe  right  fiDOt.  There  was  also  evidence  tend- 
ing to  prove  that  tbe  front  end  of  tbe  first 
car  of  the  train  bad  iwsaed  her  before  8be> 
was  struck  and  that  her  Injury  was  probably 
caused  by  other  persons  crowding  her  against 
the  second  car  while  they  were  trying  to  get 
aboard  before  It  etoppeA.  From  this  the 
conrt  was  authorized  to  find  that  the  injury 


was  not  tbe  result  of  negligence  on  the  part 
of  tbe  defendant,  but  was  caused  either  by 
her  own  neglect  or  that  of  other  persons  not 
connected  with  the  management  of  the  train, 
nor  in  the  service  of  the  defendant. 

[S]  There  is  no  sufficient  basis  in  the  facts, 
as  found,  for  the  application  of  tbe  doctrine 
of  the  "last  clear  chance."  The  court  found 
that  the  defendant's  motorman  did  not  know 
of  the  plaintiff  being  in  a  position  of  danger. 
This  finding,  supported  as  It  is  by  substantial 
evidence,  removes  the  basis  upon  which  that 
doctrine  rests. 

The  Judgment  is  affirmed. 

We  concur:  SLOSS,  J.;  LAWLOB.  J. 


(17<  CaL  70) 
BOTEB  V.  KEILLT.    (U  A.  8836l) 
(Supreme  Court  <rf  California.   Dec  16,  1016.) 

1.  EviDKNCB  «=»419(11).  432  —  Paboi,  Evi- 
DSIfOB— <3oiiranEBATioii. 

Partiee  are  not  sstop^  recitals  in  aa 
agreement  with  respect  to  its  consideration  from 
showing  by  extrinsic  evidence  its  true  consid- 
eratiMi  or  want  oi  consideration. 

[Ed.  Note. — Wot  other  cases,  see  Fividence, 
Ceut  Dig.  »  1922,  1981-1989:  Dec  Dig.  ^ 
419(U),  li82!!| 

2.  CoKTai.CTa  ^sb74— GonsiosBAnoN. 

Services  rendered  to  a  deceased  husband  in 
bis  lifetime  are  not  sufficient  consideration  to 
support  his  surviving  wife's  agreement  after  his 
death  to  pay  for  such  services. 

[Bd.  Note.— For  other  cases,  see  Oontracta, 
CeaL  Dig.  U  3S1-343;  Dec.  Dig.  «=374.] 

3.  Affbal  aho  E^emb  «=>931(1)  —  Pbsbiticp- 

not. 

Where  a  finding  Is  against  the  party  on  a 
certain  subject,  every  fact  against  him  on  the 
subject  of  wliich  there  is  a  reasonable  infereuce 
arising  from  the  evidence  is  to  be  taken  as 

proven. 

[Ed.  Note.— For  other  cases,  see  Apiteal  and 
Error,  Cent  Dig.  |  3762;  Dec  Dig.  «s>93ia)J 

4.  CONTUOTS  <S390— CONSinEBAXIOir  — EjVI- 
DBnCE. 

In  an  action  upon  two  contracts,  the  first 
to  establish  a  machine  plant,  costing  not  over 
$25,000,  to  be  parchased  by  the  plamtiff  from 
its  profits,  and  the  second,  in  adjustment  of  the 
first,  to  pay  $25,000  from  the  promisor's  estate, 
evidence  held  to  show  no  consideration  for  ei- 
ther coatracC 

[Ed.  Note,— For  other  cases,  see  Contracts, 
Cent  Dig.  i  410;  Dec  Dig.  «=»90.] 

Department  1.  Appeal  from  Superior 
Court,  Orange  Coun^;  Frank  B.  Willis, 
Judge. 

Action  by  D.  F.  Boyer  against  D.  N.  Kelly* 
executor.  From  Judgment  for  defendant; 
plaintiff  appeals.  Affirmed. 

WtUlams  ft  Butan,  of  Santa  Ana,  and  Wm. 
H.  Brown,  of  Orange,  for  appellant.  Scar- 
borough ft  Forgy,  of  Santa  Ana,  tox  respond- 
ent. 

SHAW,  T.  The  plaintiff  med  to  recover 
the  sum  of  $22,400,  claimed  to  have  been  ow- 
ing to  him  from  tbe  decedent,  Oarollne  H. 
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Coon,  at  tlie  time  of  her  death,  upoD  two 
agreements  in  writing  between  them,  one  ex- 
ecuted on  September  10,  1907,  the  other  on 
October  6,  1911.  The  answer  alleged  as  a 
defense,  among  other  things,  that  each  of 
said  agreements  was  executed  without  any 
consideration  and  was  obtained  by  nndne  In- 
fluence. The  court  found  that  there  was  no 
consideration  for  either  of  the  contracts  and 
gave  judgment  for  the  defendant  The  plaln- 
titC  appeals.  He  claims  that  said  flndii^  Is 
contrary  to  the  evidence. 

By  the  writing  of  1907,  Mrs.  Conn  agreed 
to  fnmish  and  establish  a  machine  plant  for 
light  manu^cturing.  at  a  cost  not  to  exceed 
$25,000,  to  be  located  near  Los  Angeles,  and 
to  authorize  Royer,  as  her  agent,  to  buy  the 
machinery  therefor,  ship  ^e  same  to  Los  An- 
geles, secure  a  suitable  location  and  set  It  up 
ready  for  operation,  ond  she  thereby  appoint- 
ed him  as  general  manager  of  the  plant  She 
was  to  have  all  the  net  profits  of  the  opera- 
tion of  the  factory  until  the  "entire  purchase 
price,"  with  6  per  cent  interest,  was  return- 
ed to  her,  whereupon  the  title  to  the  plant 
should  rest  In  Royer.  He  agreed  to  manage 
the  plant  and  pay  her  the  net  profits,  to  be 
applied  as  first  stated.  It  further  provided 
that  If  she  died  before  the  net  profits  had 
tnlly  paid  for  the  plant  Royer  should  have 
the  option  either  to  take  the  plant  as  his  own 
without  further  payment  or  in  lieu  thereof, 
to  acc^t  from  the  estate  of  Mrs.  Conn,  the 
sum  of  $26,000.  It  further  declared  that  the 
agreement  was  made  to  carry  out  the  wishes 
of  the  deceased  bnaband  of  Mrs.  Gcmn,  said 
wishes  being  that  on  the  death  of  both  Mrs. 
Oonn  and  her  hnsband,  Royer  "shoidd,  at  bis 
<9tlon,  have  aalQ.  plant  or  the  sum  of  |2B,- 
OCK^  for  snrloes  performed  by  said  second 
party  [Royer]  for  said  first  party  [Mrs.  Conn] 
and  her  husband." 

TbB  agreement  of  1911  redted  that  wha«- 
as,  Mrs.  Conn  and  Royer  bare  had  "numer- 
ous deiUlngs  with  eadi  other,  which  have 
never  beat  prcq^ly  adjoBted,  j»w  this  agree- 
ment U  made  for  the  purpose  of  settling  all 
dlfTerences  now  existing  between  the  said 
parties."  It  then  declared  that  the  agree- 
ment of  1907  "is  now  in  full  force  and  effect" 
except  as  in  the  later  agreeroeat  specified. 
It  then  provided  that  whereas,  Royer  has  not 
received  the  machine  plant,  as  provided  In 
the  agreement  of  1907,  now,  therefore,  he  Is 
entitled  to  |25,000  out  of  the  estate  of  Mrs. 
Oonn,  to  be  paid  as  a  debt  against  her,  and 
that  all  sums  then  owing  by  Royer  to  her  on 
promissory  notes  shall  be  deducted  from  said 
$25,000.  At  her  death  he  was  owing  her 
$2,600  on  a  promissory  note,  which  sum  he 
deducted  in  the  statement  of  his  claim  filed 
against  her  estate,  leaving  the  balance  of 
$22,400. 

[1 }  The  recitals  of  the  two  agreements  fur- 
nish presumptive  evidence  of  a  valuable  con- 
sideration. But  the  rule  Is  that  the  parties 
are  not  estopped  by  redlxda  In  an  agreement 


with  respect  to  its  consideration.  The  true 
consideration,  or  the  want  of  consideration, 
may  always  be  shown  by  extrinsic  evidence 
for  the  purpose  of  impeaching  a  contract 
notwithstanding  that  it  states  facts  which 
show  a  valuable  consideration.  Ohafifee  v. 
Browne,  109  Cal.  220,  41  Pac.  1028;  National 
Hardwood  Co.  v.  Sherwood,  165  Cal.  7,  130 
Pac.  881 ;  Stanton  v.  Weldy.  19  CaL  App.  374, 
126  Pac.  175.  The  Question  must  therefore, 
be  determined  by  an  examination  of  the  evi- 
dence. 

12]  In  80  far  as  the  consideration  recited 
in  the  agreements  consisted  of  services  per- 
formed by  Royer  for  the  deceased  huslmud 
of  Mrs.  Oonn  In  his  lifetime,  it  was  not  suffi- 
cient to  support  the  agreement.  She  was 
under  no  legal  or  moral  obligation  to  pa; 
for  such  services,  and  her  agreement  to  do 
so,  made  after  hia  death.  Is  to  be  regarded  as 
purely  voluntary  and  without  binding  force. 
Rosenberg  v.  Ford,  86  CaL  612,  24  Pac.  779; 
Sullivan  V.  SulUvau,  99  Cal.  193,  8S  Pkc  862; 
Chaffee  v.  Browne,  supra. 

Under  the  first  agreement  Royer  was  to  act 
as  Mrs.  Conn's  agent  to  buy  the  machinery 
referred  to  therein,  ship  It  to  Los  Angeles, 
secure  a  site,  and  set  up  the  machinery  ready 
for  operation.  He  was  to  be  thereafter  the 
general  manager  <tf  the  factory,  and  to  con- 
tinue in  that  capacity  untU  the  net  profits  re- 
paid the  cost  of  the  madblnery.  This  was  the 
entire  consideration  to  be  rendered  blm. 
The  agreement  of  1911  does  not  purport  to 
express  any  consideration,  except  the  settle- 
ment and  adjuatmeot  of  previous  dealings 
and  of  all  existing  difficulties  between  them. 

[i]  The  finding  being  against  Royer  on  this 
subject  every  fact  against  blm,  of  whldi 
there  is  a  reasonaUe  inference  aridng  from 
tbe  evlden<».  Is  to  be  taken  as  proven.  Ap- 
plying this  Rde,  the  finding  of  tbe  court  Is 
supported  by  the  evidence. 

[4]  Fredoidc  Ctmn,  tbe  husband  of  Mrs. 
Conn,  died  In  Ai^ust,  1907,  voly  a  few  weeks 
prior  to  tbe  making  of  tbe  first  agreement 
Before  his  death  be  and  lU^er  and  several 
other  persons  were  stodcbolders  and  direc- 
tors <tf  a  corporation,  known  as  tbe  Blectrlc 
Razor  Company,  which  was  carrying  on  a 
razor  factory.  Royer  was  general  manager 
and  president  of  this  corporation.  It  con- 
tinued to  operate  the  factory,  under  tbe  man- 
agement of  Royer,  for  several  years  after 
Frederick  Conn's  death.  The  plant  referred 
to  in  the  agreement  of  1907  was  never  erect- 
ed, established,  or  <^rated,  no  site  therefor 
was  ever  secured,  nor  was  Royer  ever  ap- 
pointed manager  of  such  a  plant.  After  the 
execution  of  the  agreement  of  1907,  this  com- 
pany needed  more  machinery,  and  Mrs.  Conn, 
it  appears,  agreed  to  buy  it  and  allow  It  to 
be  Qsed  by  said  company  under  a  lease.  Roy- 
er, being  general  manager  at  that  time,  went 
to  Chicago  with  one  Biigham  to  buy  this  ma- 
chinery. Brlgham  bought  the  machinery.  It 
was  shipped  to  California,  and  Mrs.  Conn 

Digitized  by 


1160 


161  PACIFIC 


REPOBTEB 


(CaL 


paid  for  it  Tbe  corporation  paid  Royer  bis 
railroad  fare  on  tbe  trip.  Tbe  agreement  of 
1907  did  not  authorize  blm  to  buy  machinery 
to  be  used  in  tbe  plant  of  tbe  Electric  Razor 
Company.  Obviously,  tbls  was  not  the  ma- 
clilnery  referred  to  In  that  agreement,  and 
Royer,  in  going  East  to  buy  it,  was  not  act- 
ing as  her  agent  under  that  agreement  The 
coart  below  might  Justly  and  reasonably 
bare  inferred  that  be  was  acting  as  general 
manager  for  tbe  company.  It  is  true,  he  tes- 
tified that  he  bought  it  for  Mrs.  Conn,  to  be 
leased  to  and  to  be  used  In  the  factory.  As 
the  madiinery  was  apparently  to  t]elong  to 
her  when  purchased,  he  could  truly  say,  In 
that  sense,  that  it  was  bought  for  her;  but 
it  would  not  follow  that  she  employed  him 
to  buy  It.  The  fact  that  he  was  the  mana- 
ger of  the  Razor  Company,  which  paid  his  ex- 
penses, raises  a  much  stronger  and  more  rea- 
sonable inference  that  he  was  acting  for 
that  coriwratlon  in  the-  matter.  The  court 
below  doubtless  took  this  view  of  the  trans- 
action. No  other  proof  of  any  services  by 
him  to  her  was  given.  The  services  contem- 
plated by  the  agreement  of  1907  were,  there- 
fore, wholly  wanting,  the  enterprise  there  de- 
scribed was  abandoned,  or  at  all  oTenta  was 
nerer  begun,  and  no  obligation  trvm  Mrs. 
Conn  to  Royer  arose  therefrom. 

Tbe  OTldenoe  wlUi  nfemice  to  tb«  second 
^;reeniait  tended  to  ihow  that  there  were 
no  differ^ces  to  settle  nor  cteallngs  to  adjust 
between  Boyer  and  Mrs.  Conn.  There  was 
no  evidence  that  there  had  been  any  dealings 
between  them  which  could  be  the  basis  of  a 
dalm  by  him  upon  her,  ezc^t  the  first  agree- 
ment which,  as  we  have  said,  faniisbed  no 
foundation  for  snch  claim.  The  drcamstanc- 
es  tend  to  support  the  theory  that  the  second 
agreement  was  voluntary,  if.  Indeed,  it  was 
not  an  attempt  to  obtain  an  onfair  advan- 
tage ct  a  feeble,  decrepit  and  ignorant  old 
woman.  The  court  ImIow,  howev^,  excul- 
pated Royer  aa  to  the  charge  of  undue  in- 
fluence, and  rested  the  decision  entirely  on 
the  fact  of  want  of  conslderatiffli.  We  see 
no  reason  for  interfering  with  its  decisi<m. 
There  are  no  other  points  of  sufficient  merit 
to  require  mention. 

Tbe  Judgment  Is  afllrmed. 

We  concur:  SLOSS,  J.;  LAWLOB,  J. 


a74  Cal.  40) 
BXBRLEY  T.  CONLiN  et  aL   (U  A.  3819.) 

(Supreme  Court  of  California.   Dec  16,  1916.) 

1.  Affui.  and  Bbbob  «s»1056<5)— Habicuss 
ebaob^ezclubiok  of  eviobncb— gubb  bt 

FiNDIKQB. 

Id  a  suit  to  set  aside  a  fraudulent  convey- 
ance, error,  if  any,  in  excluding  evidence  offered 
by  plaintiff  to  show  statements  made  by  defend- 
ant inconsiatent  with  "hia  testimony  that  at  the 
time  of  the  conveyance  he  bad  other  property 
•ufficient  to  pay  hli  debts,  is  harmless,  where 


tbe  court  found  Ukat  he  did  not  have  saffifdeut 

property. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {  4192;  Dec/DIg.  «»1066(5).] 

2.  Fbauoulbnt  Convktances  ^3282  —  In> 
tbrt—ansquatb  consiokbation. 

One  seeking  to  set  aside  as  fraudulent  a 
conveyance  made  on  adequate  consideration, 
must  show  that  both  t3ie  grantor  and  grantee 
bad  an  intent  to  defraud. 

[Ed.  Note.— For  other  cases,  see  EVaadoIent 
Con%eyaDceB,  Cent  Dig.  U  817,  818;  Dec  Dig. 
«=9282.] 

3.  evidbnce  «=»230(5)  —  dicx.aaation8  — 
Fkaud. 

Id  8  suit  to  set  aside  as  fraudulent  a  con- 
veyance made  on  adequate  consideration,  dec- 
larations of  the  grantor  as  to  his  fraudulent 
intent  are  admissible  against  him,  but  not 
against  his  grantee. 

[Eld.  Note.--For  other  cases,  see  Evidence, 
Cent  Dig.  I  848;  Dec.  Dig.  ^230(5).} 

4.  Appkai,  and  E^bob  ^1047(3)— Habmlgss 
Ebbob  —  Stbieino  Testiuont  —  Fabtt  Not 

BNTrTLED  TO  ReCOVBK. 
Error  in  striking  such  declarations  entirely 
from  the  record,  not  merely  striking  them  as 
against  the  grantee,  is  harmless,  where  the 
court  found  od  sufficient  evidence  tiiat  the  gran* 
tee  had  no  fraudulent  intent  and  paid  an  ade- 
quate price,  since  those  facts  alone  are  suffi- 
cient to  defeat  recovery  regardless  ot  the  gran- 
tor's intent 

[Ed.  Note^For  other  cases,  see  Appeal  snd 
Error.  Cent  Dig.  1 4149;  DeeiDig.  «»1047(3).] 

Department  1.  Appeal  from  Superior 
Court  Los  Angeles  County;  3c^  M.  York, 
Judge. 

Action  by  J.  B.  Byerley  against  Bertha  A. 
Conlin  and  another  to  set  aside  a  deed  as 
fraudulent  Judgment  for  pialntlfTs,  and  de- 
fendant appeals.  Affirmed. 

Davis,  Lantz  &  Wood*  <^  Lob  Angeles,  for 
appellant  Chas.  S.  McEeLvy,  of  Los  Angides, 

for  respondents. 

SHAW,  J.  Hie  plaintiff  appeals  from  tbe 
Judgment  and  from  an  order  denying  his 
motion  for  a  new  trial. 

Tbe  object  of  the  i^alntUTs  action  was  to 
set  aside  a  deed  executed  by  Clarence  B. 
Conlin  to  his  wife.  Bertha  A.  Conlin,  oonvey- 
ing  to  her  a  certain  parcel  of  land.  The  com- 
plaint alleged  ttiat  the  deed  was  executed 
without  consideration  and  with  intent  there- 
by to  defraud  the  creditors  of  Clarence  B. 
Conlin,  and  particularly  the  plaintiff,  who 
was  then  one  of  the  creditors.  The  court  be- 
low found  that  tbe  deed  was  executed  for  a 
valuable  and  adequate  oHislderation,  con- 
sisting of  the  separate  property  of  Bertha  A. 
Conlin,  and  that  It  was  not  made  with  the  in- 
tent to  defraud  the  plaintiff  or  any  other  per- 
son. There  was  suflldent  evidence  to  sup- 
port this  finding.  This  Is,  of  itself,  suffi- 
cient to  uphold  the  Judgment.  The  plaintiff 
claims  that  there  were  certain  errors  of  law 
at  the  trial,  consisting  of  the  excdoaion  of 
evidence  offered  by  the  plaintiff. 

[1]  The  defendant  C.  B.  Conlin,  as  a  wit- 
ness for  tbe  plaintiff,  testified  .that  at  the 
time  of  the  transfer  complained  of  he  had 
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Oder  vroperty  snffldent  to  ntls^  the  plaln- 
tUTa  debt  The  app^ant  complains  of  the 
exdnslon  bj  the  court  Dt  Impeachbig  testi- 
mony showing  pierioiu  declarations  made  by 
ta!m  IncDiidsteDt  with  this  statemebt  As  the 
court  fonnd  In  favor  of  the  plain  tiff  that  he 
did  not  hare  mffident  property  at  that  time, 
the  error,  if  any,  Is  ImmateriaL 

[2-4]  As  It  snfflclently  appeared  that  Mrs. 
Cwdln  paid  an  adequate  price  for  the  prop- 
erty, the  plalnttff  was  required  to  show  an 
Intent  to  defiravd  creditors  on  the  part  of 
!x>th  defendants.  Vldier  t.  Webster.  8  Cal. 
112.  DedarattODS  of  O.  B.  Conlln,  made 
while  he  h^  the  title,  and  teadii^;  to  show 
his  fraudulent  Intent, .  were  recelred  as 
against  him  alone.  They  would  not  be  evl- 
draice  of  the  Intuit  of  Mrs.  Conlln,  unless 
she  had  notice  thereof  before  pnrcbasins  the 
-  property.  Landecker  v.  Hou^taUns^  7  Cal. 
S92.  As  no  notice  was  Inought  home  to  her, 
the  court,  on  motion,  struck  out  the  evidence 
of  his  declaratUHis.  They  should  not  have 
beea.  strldcen  out  mtlr^,  for  they  were 
competent  evidence  of  the  fraudulent  Intent 
of  0.  B.  Conlln.  It  is  not  clear  that  the  court 
Intended  to  do  more  than  to  strike  them  out 
as  evidence  of  the  Intoit  of  Mrs.  CcnUln. 
But,  however  that  may  be,  as  the  court 
fbund,  upon  sufficient  evidence,  that  she  did 
not  have  such  fniudnlent  Intent  and  that  she 
pidd  an  adequate  price,  and  as  these  facts 
alone  are  sufficient  to  defeat  the  plaintlfl,  the 
error  in  striking  out  the  testimony  could 
not  have  pn^perly  aftected  the  Judgment  in 
favor  of  the  defendants. 

Tbere  are  no  other  points  that  are  of  suffi- 
cient merit  to  deserve  notice. 

The  Judgment  and  order  are  affirmed. 

We  ctmenr:  SLOSS,  J.;  LAWLOR,  J. 


(a*  Cal.  «) 

LEONARD  T.  HOME  BUILDERS. 
(U  A.  3847.) 

(Supreme  Court  of  Califomia.  Dec  16,  1916.) 

1.  CoNTBACTS   ^305(2, 3)— Building  Coh- 
TBACT— Breach — Waivke. 

Breach  of  building  contract  hy  defective 
eonatroctlon  is  not  waived  by  occupati<m  of  the 
house  by  the  owner  nor  his  payment  of  the 
price  with  knowledge  of  the  defective  construc- 
tion ;  his  right  of  rescission  being  an  dective 
and  not  an  exclusive  remedy. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  Sf  1398,  1463,  1468;  Dec.  Dig.  «=» 
305(2,  3)  J 

2.  CovENAHTs  ^»104— Bbiach— Reuidixs  or 

BUTEB. 

The  boyer  of  property,  with  a  warranty  or 
covenant  as  to  quality,  need  not  rescind  or  re- 
ject the  proper^  when  offered  in  a  defective 
condition,  but  may  stand  upon  the  contract,  re- 
ly on  the  covenant,  accept  the  defective  prop- 
erty, sue  upon  the  covenant,  and  recover  the 
damages  caused  by  its  breach. 

[Ed.  Note.— For  otiier  cases,  see  Covenants, 
Cent  Dig.  {  170;  Dee.  Dig.  *=>104.1 


3.  Contracts    ^»30S(1)  —  BuiLDnf o  Coh- 

TBACTS— BbBACH— WaIVEB. 

Where  one  who  had  contracted  with  a  build- 
ing company  to  buy  a  lot  upon  which  the  com- 
pany was  to  erect  a  house,  having  paid  a  sub- 
stantial 8um  on  the  price,  took  possession  and 
paid  the  balance  due,  giving  written  notice  that 
he  did  not  relinquish  claim  for  damages  from 
defective  construction  by  making  the  payment, 
he  did  not  waive  his  right  to  mai  damages,  the 
contract  making  time  of  the  essence,  and  hav- 
ing very  stringent  provisions  for  prompt  pay- 
ment add  forfeiture  after  breach,  and  it  being 
uncertain  whether  the  owner's  damages  would 
exceed  the  balance  due. 

[Bd.  Note.— For  other  cases,  see  Oontracts, 
Cent.  Dig.  H  1B08-1400,  1467-1476;  Dec;  Dig. 
®=5305(1).] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Fred  H.  Taft, 

Judge. 

Action  by  F.  X.  Leonard  against  the  Home 
Builders.  From  Judgment  for  defendant, 
and  order  denying  new  trial,  jdaintlfl  ap- 
peals. Reversed. 

M.  O.  Graves  and  F.  X.  Leohard,  both  of 
Los  Angeles,  for  appellant  L.  R.  ft  S.  H. 
Garrett  and  D.  A.  Jacobs,  both  of  Los  An- 
geles, for  respondent 

SHAW,  J.  The  defendant  and  the  plain- 
tiff executed  an  agreement  in  writing  dated 
March  11.  1910,  wherry  the  defendant 
agreed  that  it  would,  before  June  15,  1910, 
erect  for  the  plaintiff,  in  a  good  and  work- 
manlike manner,  a  dwelling  house  on  a  cer> 
tain  lot,  In  accordance  with  plans  and  speci- 
fications agreed  on  between  them,  and  would 
thereupon  sell  said  lot  and  house  to  plaintiff 
for  the  sum  of  $2,760;  $232.50  thereof  to  be 
paid  In  cash  and  the  balance  to  be  paid  in 
Installments  of  (26  each  month  until  the 
whole,  with  8  per  cent  Interest,  was  paid, 
whereupon  the  property  was  to  be  conveyed 
to  plaintiff. 

The  bouse  was  built  in  due  time,  the  pay- 
ments were  made  in  full,  and  the  lot  was  con- 
veyed to  plaintiff.  This  action  is  to  recover 
of  defendant  the  sum  of  $2,000  as  damages 
alleged  to  have  been  caused  by  the  breach 
by  the  defendant  of  its  agreement  to  erect 
the  house  In  a  good  and  workmanlilEe  man- 
ner. It  Is  alleged  that  certain  faulty  and 
imperfect  work  was  done,  and  that  certain 
imperfect  materials  were  used  in  the  con- 
struction of  the  building,  whereby  the  plain- 
tiff was  damaged  In  the  sum  named.  The 
answer  admits  the  execution  of  the  contract, 
the  erection  of  the  building,  the  making  of 
the  payments,  and  the  conveyance  of  the 
lot  to  plaintiff.  It  denies  the  'alleged  breach- 
es of  the  covenant  to  erect  the  house  In  a 
good  and  workmanlike  maoner,  and  alleges 
that  on  the  completion  of  the  house  the 
plaintiff  accepted  it,  took  possession,  and 
moved  into  It,  with  full  knowledge  of  its 
condition  and  of  the  kind  of  work  and  ma- 
terials used  in  its  construction,  and  after* 
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ward,  witb  fall  knowledge,  paid  to  defend- 
'ant  the  full  balance  of  tbe  price. 

Upon  the  trial  the  court  stated  that  It 
would  first  hear  evidence  for  the  plaintiff 
"with  regard  to  the  final  payment  of  the  bal- 
ance dne  under  the  agreement  In  evidence, 
and  as  to  the  character  of  the  same  being 
voluntary  or  Involuntary."  Evidence  in  be- 
half of  the  plaintiff  was  then  given,  to  the 
effect  that  he  made  full  payment  of  the  price 
of  the  bouse  and  lot  on  February  19,  1912; 
that  at  that  time  he  had  full  knowledge  of 
all  the  facts  vrtth  regatd  to  the  building 
erected  on  the  lot  by  the  defendant;  that 
defendant  made  no  threats  and  exercised  no 
duress  to  obtain  said  payment ;  that  he  was 
under  no  compulsion  except  by  the  terms  of 
the  agreement,  and  that  at  the  time  of  mak- 
ing said  payment,  which  amounted  to  $2,- 
262.63,  plaintiff  informed  defendant  In  wrtt> 
Ing  that  poymoit  was  invtdnntary;  that  It 
was  made  under  protest,  and  that  plaintiff 
retained  a  claim  against  defendant  for  the 
"defective  construction,**  etc.,  of  the  hduse, 
and  that  the  payment  was  not  made  "in  relln- 
quishment,  abandcmment,  release,  or  preju- 
dice of  or  to  said  claims."  The  agreement 
made  time  of  the  essence  of  the  contract, 
and  provided  for  a  forfeiture  of  all  plaiu- 
tUTs  rights  upon  the  breach  by  him  of  any 
one  of  its  terms.  There  had  been  no  breach 
by  him,  so  far  as  appears.  Plaintiff  then 
stated  that  be  had  no  further  proof  as  to 
the  diaracter  ot  the  payment,  and  he  offered 
to  prove  the  other  allegations  of  his  cause 
of  action. 

The  court  refused  to  receive  further  evi- 
dence, and  thereupon  gave  Judgment  of  'non- 
suit against  the  plaintiff.  The  appeal  is 
from  that  Judgment,  and  was  taken  within 
00  days  after  its  rendition.  There  is  also  an 
appeal  from  an  order  denying  plaintiff's  mo- 
tion for  a  new  trial. 

The  appeals  were  taken  to  the  district  court 
of  appeal  of  the  second  district  The  district 
courts  of  appeal  have  no  Jurisdiction  of  ap- 
peals in  cases  at  law  In  which  the  demand 
amounts  to  $2,000.  Const,  art  6,  i  4.  The 
district  court,  discovering  its  want  of  Juris- 
diction, transferred  the  case  to  the  Supreme 
Court,  as  provided  in  mle  82.  160  Cal.  Ml, 
119  P&c  XV. 

tl]  The  payment  was  not  "involuntary"  In 
the  sense  in  whldi  that  word  Is  used  In  dis- 
cussions of  the  right  of  the  payor  to  recover 
back  the  money  paid.  Brumaglm  v.  Tllllng- 
hast,  18  Cal.  272,  79  Am.  Dec.  176.  But  the 
question  whether  the  payment  was  voluntary 
or  Involuntary  is  not  the  real  question  in  the 
case.  The  determinative  question  on  this 
branch  of  the  case  is  whether  or  not  the 
cmiduct  of  the  plaintiff  in  making  the  pay- 
ment, under  the  circumstances  shown, 
amounted  to  a  waiver  by  him  of  the  all^;ed 
breaches  of  the  contract  by  the  defendant. 
Where  a  contract  is  made  with  the  owner  of 
land  to  ere<4  a  building  on  the  land,  and 


tlKre  Is  a  breadi.  by  the  contracts,  of  his 
covenant  to  build  it  In  a  good  and  work- 
manlike manntf,  neither  the  occupatioo  of 
the  house  by  the  owner,  after  its  supposed 
completion,  nor  the  payment  of  tlie  price, 
though  accompanied  by  knowledge  by  tbe 
owner  of  the  deffectiTe  conatructlon,  la  snffi- 
dent  taken  alcoe^  to  operate  as  a  waiver  of 
the  brea^  of  te  covenant.  "A.  at  ao- 
tlon  for  damages  Is  not  Deoeasarlly  waived 
by  the  mere  fact  of  payment  witb  knowled^ 
of  the  defects  or  the  t^lng  poasessfon  of  tlie 
subject-matter  of  tbe  ctmtnet,  bnt  tluse 
fticts  may  be  ocmsidered  on  tbe  qnestion  of 
a  waiver  Ibis  dutracter."  8  Elliott  <u 
Contracts,  |  2051 ;  Eats  t.  Bedford,  77  CaL 
322,  19  Paa  523.  1  L.  B.  A.  826 ;  Halleck 
Bresnahen,  3  Wyo.  80,  2  Pec.  537;  Flannery 
V.  Robrmayer,  40  Goon.  658,  33  Am.  Bep.  33 ; 
Hattln  V.  Chase,  88  Me.  240,  33  AtL  9S0; 
Moulton  V.  McOwen,  103  Mass.  587 ; .  Stew- 
art V.  Fulton,  31  Mo.  61;  Gannon  v.  Hunt 
116  Ga.  457,  42  S.  E.  734;  Underwood  r. 
Wolf,  131  lU.  426,  23  N.  E.  508.  19  Am.  St 
Rep.  40;  Bedlaods,  etc.,  Ass'n  v.  Gorman, 
161  Mo.  208,  61  S.  W.  820,  54  L.  R.  A.  718; 
Wildey  v.  School  Dlst,  25  Mich.  427  ;  6  Cy& 
69;  30  Am.  &  Eng.  Ency.  of  Lew,  1232. 

This  rule  applies  here.  Tbe  plaintiff  had 
made  a  binding  agreement  to  buy  the  house 
and  lot  and  had  paid  a  substantial  sum  on 
the  price.  He  was-  entitled  to  possession  of 
the  lot  on  completion  of  tbe  bouse,  and  he 
took  possession  accordingly.  If  be  had 
known  of  the  defects  at  that  time,  of  which, 
however,  there  was  no  evidence,  he  would 
have  had  the  right  to  refuse  possession,  re- 
scind tbe  contract,  and  recover  the  money 
paid  thereon.  But  this  was  not  his  only 
remedy,  and  he  was  not  obliged  to  rescind, 
or  waive,  the  defects. 

[2]  One  who  buys  property  upon  a  war^ 
ranty  or  covenant  as  to  Its  quality  need  not 
rescind  or  reject  the  property  when  offered 
In  a  defective  condition,  but  may  stand  upon 
the  contract  rely  on  the  covenant  accept  the 
defective  property,  sue  upon  the  covenant 
and  recover  the  damages  caused  by  its 
breach.  North  Alaska  Salmon  Co.  v.  Hobbs. 
Wail  &  Co.,  150  CaL  384,  118  Pac.  870.  120 
Pac.  27,  35  U  R.  A.  (N.  S.)  50L  That  case 
involved  a  sale  of  goods,  but  the  rule  Is  the 
same  with  respect  to  tbe  purdiase  of  real 
property  with  a  contract  by  the  seller  to 
build  a  house  tbere<m.  The  buyer  may  sue 
on  the  covenant  at  once,  whether  the  In- 
stallments of  the  price  are  due  or  not  due. 
The  payments  on  the  price,  whether  in  iiart 
or  in  fulL  voluntary  or  involuntary,  will  not 
operate  as  a  walv»  of  his  demand  ftw  dam- 
ages, unless  tlie  drcnmstanees  show  an  In- 
tent to  waive  the  same,  or  create  an  estx^ 
pel  against  the  subsequent  assertion  thereof. 

[3]  B.ere  tbe  payment  was  acctHSipanied  by 
a  written  notice,  expressly  dedarlng  that  the 
plaintiff  claimed  damages  for  the  defective 
ccmstnictiDn,  and  did  no^  by  making  tbe  pay- 
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meat,  reliogulsh,  abandon,  release,  or  preju- 
dice said  claim,  but  retained  the  same. 
There  wag  therefore  no  Intent  to  waive  such 
claim,  and  nothing  to  create  an  estoppel 
against  the  subsequent  assertion  of  It  by  an 
acticKi  at  law.  Not  only  is  this  true,  hot  the 
contract  furnished  good  ground  for  the  be- 
lief that  no  such  waiver  was  Intended.  It 
made  time  of  the  essence,  and  had  very 
stringent  provisions  fbr  prompt  payment 
snd  for  a  forfeiture  of  all  rights  of  plaintiff 
under  it  upon  a  breach  of  any  of  them.  He 
was  not  in  a  safe  posititHi  to  refuse  pay- 
ment on.  the  ground  that  his  unliquidated 
damages  would  be  suffldent  to  defeat  or  ex- 
tinguish his  fixed  liability  for  the  InstaU- 
ments  of  the  contract.  While  this  was  not 
legal  duress  or  compulsion,  it  is  strong  evi- 
dence ag^nst  the  proposition  that  the  pay- 
ment In  full  was  a  waiver.  The  motion  for 
nonsuit  should  have  been  denied. 
The  Judgment  and  order  are  reversed. 

We  concur:  SLOSS.  J.;  LAWLOB,  J. 


a74  Cat.  $4) 

QTUL  V.  SOUTHERN  PAC.  GO.  (S.  F.  6826.) 
(Supreme  Court  of  California.   Dec.  16.  1916.) 

1.  Appeal  ano  Ebbob  *=>909(1)— Becobd  — 
Pbesumptiohs. 

On  appeal  from  denial  of  motion  to  vacate 
order  of  substitution  of  attorneys,  the  record 
being  silent  as  to  whether  notice  of  such  sub- 
stitution was  deposited  in  the  mail  properly  ad* 
dressed  as  required  by  Code  Civ.  Proc.  S 
1013.  the  presumptioB  that  such  notice  was 
deposited  prevails. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3675;  Dec.  Dig.  ^900(1).] 

2.  AaroBNBiT  and  Client  €=»76(1)— Substttu- 

TION  of  ATTOBITETS. 
A  party  bae  the  absolute  right  to  change 
his  attorney  and  have  the  one  be  prefers  sub- 
stituted as  the  attorney  of  record. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  Client.  Cent  Dig.  |{  110-118.  116-119; 
Dec  Dig.  ®»76(1).} 

S.  Attobket  and  Client  «=»75<1) — SuBsnrtJ- 

TION  OF  AtTOBNBTS. 

The  only  person  entitled  to  notice  of  mo- 
tion for  substitution  of  attorneys  is  the  attor- 
ney first  employed,  who  may  set  aside  a  substi- 
tution obtained  without  sufficient  notice  to  him. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CQent.  Cent.  Dig.  H  UO-US,  116-119;  Dec 

Dig.  ®=>75(1>.] 

4.  Attobhbt  and  Client  ^=37S(1)— Subbtti- 
TUTioN  OP  Attobnets— ErrBCT. 
Under  Code  Civ.  Proc  S  286,  as  to  serv- 
ice upon  the  former  sttomey  of  notice  of  mo- 
tion to  substitute  attorneys,  a  plaintiff,  having 
chosen  another  attorney  and  procured  an  or- 
der of  record  substituting  a  new  one,  and  hav- 
ing, with  his  new  attorney,  made  settlement  of 
a  claim  for  damages  with  a  defendant  having 
no  notice  of  any  defects  or  irregularity  in  such 
substitution,  cannot  thereafter  set  aside  the 
settlement  because  not  sanctioned  by  the  for- 
mer attorney,  upon  showing  that  the  order  of 
substitution  was  made  witliout  due  notice  to 
such  former  attorney,   especially  where  the 


plaintiff  himself  recognized  the  new  attorney 
and  advised  him  regarding  the  settlement 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  SS  llO-llA.  116-U9;  Dee. 
Dig.  ®=>76(1).} 

6.  Appeal  and  Ebkoe  «a»901— Rboobd— Pbe- 

SUUPTION. 

A  presumption  of  regularity  attends  an  or- 
der of  the  superior  court  upon  appeal,  and  ap- 
pellant, to  procure  reversal,  must  overcome 
such  presumption  by  affirmative  proof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig,  U  ITTU  8670;  Dec.  Dig.  *=> 
901.] 

6.  COUPBOHISB  AND  SBTTLEIOINT  ^8(3)— Va- 
LIDITT— FbACD— SETTINQ  ABIDE. 

Where  settlement  of  a  case  was  made  aft- 
er consultation  with  several  attorneys,  and  the 
agreed  money  was  paid  therefor  and  not  re- 
turned, the  settlement  woiUd  not  be  set  aside 
for  fraud  where  there  was  no  proof  of  advan- 
tage having  been  taken  of  the  maker  of  the  re- 
lease. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Gent  Dig.  S|  21-24;  Dec. 
Dig.  «=»8(3).]  " 

7.  COMPBOMISB  AKD  SETTLEMENT  «=»8(8)— -VA- 
LIDITY—FRAUI>—INADSQC  ACT  OF  CONBIDSB- 

ATION. 

Inadequacy  of  consideration  alone,  at  least 
unless  such  as  to  shock  the  conscience,  does 
not  constitute  or  establish  fraud  In  settlement 
of  an  action. 

[Ed.  Note.— For  Other  cases,  see  CompTomlae 
and  Settlement,  Cent  Dig.  i|  19,  21-24;  Dec 
Dig.  «=8(3).] 

8.  Appeal  and  Ebbob  «=»1170(1)— Rbvebsai.. 

Under  Const  art  6,  S  4^,  prohibiting  re- 
versal uuless  for  miscarriage  ot  :)ustice,  a  judg- 
ment will  not  be  vacated  for  irregularity  if  It 
appears  that  upon  the  merits  it  was  just  and 
right  but  the  party  aiiplying  for  such  relief 
must  show  he  would  be  injured  If  the  judgment 
were  allowed  to  stand. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §{  4032,  4066,  4454.  4640; 
Dec.  Dig.  «=»1170(1).] 

In  Bank.  Appeal  from  Superior  Court, 
Contra  Costa  County;  A.  J.  Buckles,  Judge. 

Action  by  John  Lewis  Gill  against  the 
Southern  Padflc  Company.  From  order  de- 
nying plaintiff's  motion,  he  appeals.  Affirmed. 

Bandall  &  Bartlett,  ot  Los  Angeles,  for  ap- 
pellant  M.  R.  Jones,  of  San  Frandaco,  tor 

respondent 

SHAW,  J.  In  the  year  1909  the  plaintiff 
began  an  action  against  the  defendant  to  re- 
cover damages  alleged  to  have  been  sustained 
by  plaintiff  because  of  the  negligence  of  the 
defendant.  Ad  amended  complaint  was  filed 
to  which  a  demurrer  was  Interposed,  and  the 
cause  was  pending  awaiting  action  upon  the 
demurrer.  Paul  C.  Dormltzer  was  the  attor- 
ney for  the  plaintiff,  and  M.  R.  Jones  was 
the  attorney  for  the  defendant.  On  Septem- 
ber 1,  1911,  on  motion  of  the  plaintiff,  the 
superior  court  made  an  order  substituting 
L.  F.  Tormey  as  attorney  for  the  plaintiff  in- 
stead of  said  Dormlteer.  Notice  of  this  sub- 
stitution was  duly  served  upon  Jones.  There- 
after Tormey  and  the  plaintiff  effed^d  a 
settlement  of  the  case  with  an  agent  of  the 
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defendant  whereby  tbe  plalntUf  agreed  to 
accept  fSOO  in  full  settlement  thereof.  The 
money  was  paid  and  a  release  executed.  In 
pursnance  of  this  settlement,  on  January  18, 
1912,  by  an  order  directed  to  the  derk  and 
filed  in  the  action  the  plaintiff  dismissed 
the  action. 

In  March  following  the  plaintiff  filed  and 
serred  a  so-called  "motion"  for  relief  as 
follows:  birst,  to  vacate  the  order  of  sub- 
stitution of  the  attorneys  aforesaid ;  second, 
to  vacate  and  set  aside  the  compromise  and 
settlement  above  mentioned ;  third,  to  vacate 
and  set  aside  the  said  dismissal  of  the  action; 
and,  fourth,  for  Judgment  in  favor  of  the 
plaintiff  upon  the  pleadings  for  the  amount 
prayed  for  in  the  complaint.  Afterwards  the 
matter  was  brought  on  for  hearing,  and  there- 
upon the  court  made  its  order  denying  re- 
spectively the  application  to  set  aside  the  sub- 
stitution, the  application  to  set  aside  the 
settlement  and  compromise,  the  application 
to  vacate  the  dismissal,  and  the  motion  for 
judgment  on  the  pleadings.  The  plaintiff 
has  appealed  from  the  order  denying  the 
application  to  set  aside  the  dismissal,  and 
denying  the  application  to  set  aside  the  set- 
tlement and  compromise.  The  notice  of  ap- 
peal does  not  specify  any  other  part  of  the 
order,  but  there  is  added  to  the  specifications 
aforesaid  the  statement  that  "said  plaintiff 
appeals  from  each  and  every  part  ot  said 
order  and  ruling  as  well  as  from  the  whole 
thereof." 

[1]  It  Is  extremely  doubtful  if  this  notice 
can  be  considered  as  a  sulQcient  notice  of  ai>- 
peal  from  the  order  refusing  to  vacate  the 
substitution  proceedings.  The  plaintiff  him- 
self, in  his  proposed  bill  of  exceptions,  which 
*vas  settled  by  the  court,  recites  that  he  has 
filed  his  notice  of  appeal  from  the  order  deny- 
ing the  motion  to  set  aside  the  dismissal 
and  from  the  order  denying  tbe  motion  to  set 
aside  the  settlement.  Admitting,  however, 
that  It  may  be  considered  as  an  appeal  from 
the  first  order  mentioned,  the  record  does  not 
show  that  the  order  was  erroneous,  so  far 
as  the  plaintiff  Is  concerned.  Tbe  bill  of 
exceptions  does  not  purport  to  contain  all  or 
any  of  the  evidence  Introdnced  on  the  hearing 
of  the  motion  to  snbstitate  attorneys.  The 
order  of  substitution  recites  that  It  was 
made  on  motion  ttf  the  plaintiff  in  person  In 
apoi  cohrt.  This  Is  not  disputed.  Neithei; 
the  defendant  nor  its  attorney  were  present, 
nor  was  any  notice  given  to  them  of  the  hear- 
ing of  said  motion.  The  only  objection  made 
to  the  validity  of  the  order  is  that  it  does  not 
appear  that  any  notice  of  the  time  and  place 
of  the  hearing  of  such  motion  was  given  to 
Dormitzer.  Dormitzer  filed  an  affidavit  stat- 
ing that  he  received  no  such  notice.  Tbe 
case  was  pending  In  Contra  Costa  county, 
where  plaintiff  resided,  and  Dormitzer  re- 
sided and  had  his  office  In  Los  Angeles  coun- 
ty. Nearly  a  month  prior  to  the  making  of 
tiie  order  of  substitution  the  plaintiff  mailed  \ 


a  letter  to  him  stating  that  his  future  services 
were  dispensed  with.  He  does  not  deny  that 
he  received  this  letter.  There  Is  nothing  In 
the  record  to  show  that  upon  the  hearing  of 
the  motion  to  change  attorneys  the  court  did 
not  have  proof  that  due  notice  of  the  mo- 
tion had  been  given  to  Dormitzer.  The  pre- 
sumption Is  that  such  proof  was  duly  made. 
The  only  evidence  to  the  contrary  is  that  he 
did  not  receive  such  notice.  Upon  the  deposit 
of  such  notice  In  tbe  mail,  properly  addressed 
the  service  thereof  would  be  complete.  Code 
Civ.  Proc.  fi  1013.  The  record  Is  silent  upon 
the  question  whether  or  not  such  notice  was 
deposited.  The  presumption  that  the  &ct 
was  established  must  therefore  prevail. 

[2-6J  Furthermore,  this  proceeding  for  sub- 
stitution was  one  in  which  the  defendant 
had  no  direct  interest.  The  plaintiff  liad  the 
absolute  right  to  change  his  attorney  and 
to  have  the  one  he  preferred  substituted  as 
the  attorney  of  record.  Gage  v.  Atwater,  136 
Cal.  172,  OS  Pac.  581.  The  only  person  who  is 
entitled  to  notice  of  the  motion  for  substitu- 
tion Is  the  attdmey  first  employed.  Where  a 
plaintiff  has  obtained  a  substitution  without 
sufficient  notice  to  the  attorney,  such  at- 
torney may  object  to  the  substitution  and 
have  the  same  set  aside.  So  also  the  defend- 
ant. If  he  learns  of  such  d^ective  notice  or 
want  of  notice,  may  pertiaps  have  the  order 
avoided.  But  we  know  of  no  authority  for 
the  proposition  that  the  plaintiff,  having  chos- 
en another  attorney  and  having  procured 
an  order  suostltuting  a  new  attorney  in  the 
place  of  the  old,  and  having  proceeded  there- 
upon with  bis  new  attorney  to  make  a  settle- 
ment of  the  cause  with  tbe  defendant,  may 
thereafter  ask  to  have  the  settlement  set  aside 
on  the  ground  that  It  was  not  sanctioned  by 
the  former  attorney,  and  support  this  claim 
by  showing  that  the  order  of  substitution  was 
made  without  due  notice  to  snch  former  at- 
torney. In  the  absence  of  fraud,  reason  and 
good  sense  demand  the  rule  that  the  plaintiff 
should  be  bound  by  such  a  contract  and  the 
defendant  protected  therein.  Ttie  order  was 
made,  and  was  regularly  entered  of  record. 
The  defendant's  attorney  was  served  with 
notice  thereof  as  provided  In  section  285  of 
the  Code  of  CMl  Procedure.  Nothing  ap- 
peared of  record  to  impeach  its  validity.  The 
defendant's  attorney  had  the  right  to  recog- 
nize the  new  attorney  and  proceed  to  deal 
with  him,  at  least  so  long  as  he  had  no  in- 
formation to  impugn  the  validity  of  the  order. 
The  want  of  any  recital  of  the  giving  of  not^ 
to  the  former  attorney  did  not  affect  its 
validity  nor  put  bim  on  inquiry.  Tt  was  not 
Incumbent  on  him  to  examine  the  record 
and  mabe  inquiries  to  learn  of  the  lack  of 
notice  not  apparent  upon  the  face  of  the 
order.  In  view  of  the  fact  that  the  plaintiff 
himself  recognized  the  new  attorney  and  ad- 
vised with  him  regarding  the  settlement,  the 
defendant  and  Its  attorney  had  a  right  to  pre- 
sume that  the  order  was  regularly  mada 
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Moreover,  this  presnmptloii  attends  tbe  order 
of  the  superior  court  when  presented  to  this 
court  for  reWew  upon  appeal,  and  It  Is  incum- 
bent upon  the  appellant,  in  order  to  procure 
a  reversal,  to  overcome  the  presumption  by 
affirmatlre  proof  In  the  record  to  the  effect 
that  no  such  notice  was  given.  As  we  have 
seen,  the  record  fails  to  contain  sudi  proof. 
From  all  these  considerations  we  are  satis- 
fled  that  the  order  appealed  from,  so  far  as  It 
rests  uimn  the  validity  of  the  change  of  at- 
torneys,  most  be  considered  upon  the  theory 
tliat  the  change  was  regularly  made.  This 
being  the  case,  there  was  no  ground  for  the 
claim  that  the  court  below  should  have  vacat- 
ed the  order  of  dismissal. 

[•-I]  There  was  no  evidence  of  fraud  In 
aaaUng  the  settlemeDt.  The  money  agreed 
upon  was  paid  by  the  defendant  and  accepted 
by  the  plaintiff.  He  has  neither  returned 
It  or  offered  to  return  it  The  only  state- 
ment In  the  reeovd  tending  to  establish  fraud 
Is  that  ot  the  plaintiff  and  his  former  at- 
torney, Dormltzer,  that  the  consldmtlon  paid 
was  small  and  Inadequate.  These  statements 
are  mere  matters  of  opinion,  not  tdnding  upon 
the  court  below,  and  they  are  directly  denied 
by  the  affldavlt  on  behalf  of  the  defendant 
Even  If  true.  It  Is  well  settled  that  Inade- 
quacy of  consideration  alone,  at  least  unless 
such  as  to  shock  the  conscience,  does  not 
constitute  or  establish  fraud.  2  Pomeroy, 
Eq.  Jur.  I  926.  There  Is  no  proof  of  any  ad- 
vantage whatever  having  been  taken  of  the 
plaintiff.  In  the  course  of  the  negotiations 
for  settlement  he  consulted  several  attorneys. 
Tlie  defendant's  attorney  persistently  refused 
to  advise  him  In  the  matter.  After  consult- 
ing with  such  attorneys  as  he  desired  he 
voluntarily  accepted  the  offer  made  by  the 
defendant's  agent.  No  reason  appears  why 
it  should  not  have  been  conflrmed  by  the  court 
If  the  matter  had  come  before  it  on  the  mer- 
its. Under  these  circumstances  It  would  be 
idle  to  vacate  the  proceedings  even  If  there 
were  irregularities  sufficient  for  that  purpose. 
A  Judgment  will  not  be  vacated  for  irregu- 
larity In  procedure  If  it  appears  that  upon 
the  merits  it  was  just  and  right.  The  party 
applying  for  such  relief  must  show  that  he 
would  be  Injured  If  the  Judgment  Is  allowed 
to  stand.  Preston  v.  Hill,  38  Cal.  886 ;  Col- 
lins V.  Scott.  100  Cal.  446,  34  Pac.  1085;  Par- 
sons V.  Wels,  144  Cal.  417.  77  Pac.  1007.  It 
is  a  proper  case  for  the  application  of  sec- 
tion 4%,  art.  6,  of  the  Constitution,  provid- 
ing that  no  Judgment  shall  be  reversed  unless 
upon  a  consideration  of  the  whole  record 
the  court  Is  of  the  opinion  that  there  has 
been  a  miscarriage  of  Justice  in  the  court 
below. 

The  orders  appealed  from  are  affirmed. 

We  concur:  ANGELLOTTI,  C.  J.;  SLOSS, 
J.;  MELVIN,  J.;  LORIGAN,  J.;  HEN- 
SHAW,  J. ;  LAWLOR,  J. 


(174  Cal.  6S) 

HARRIS  et  al.  r.  JOHNSON.   (li.  A.  3856.) 
(Supreme  Court  of  California.   Dec.  16.  1916.) 

1.  Municipal  Cobpohations  *=>705(2)  — 
Driving  on  Left-Hand  Sidb  or  Stkeet— 
Negligence. 

Driving  along  the  left-hand  side  of  a  street 
is  not,  of  itself.  nexlieeDce;  but  becomes  so,  if 
at  all,  only  because  of  the  aurrouuding  circum- 
stances, or  because  forbidden  by  law  or  ordi- 
nance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  tHg.  1 1515;  Dec.  Dig.  ^ 
706(2).]  -  . 

2.  Municipal  Cobpobatiovs  «s>705(^— Dxnr- 
iNG  ON  L^ft-Hand  Sidb  ow  Sibibt— Nbqu- 
OENCE— Evidence. 

Driving  on  the  left-band  Bide  of  the  street 
in  violation  of  ordinance,  is  presumptive  evi- 
dence of  negligence,  which,  if  not  excused  by  the 
circumstances  shown,  is  sufficient  proof  to  sup- 
port reccvery  by  one  injured  thereby. 

[Kd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S§  lol5.  1S16;  Dec. 
Dig.  «=»705(4).] 

3.  Municipal  Cobpobations  <t=»705(4>— Dbit- 
iNo  on  Lkft-Hand  Side  of  Stbeet— Pass- 
iHO  "Vbhiclk"— Oedinance. 

Within  an  ordinance  whidi  after  providing 
that  vehicles  shall,  on  all  occasions,  travel  on 
the  right-hand  side  of  a  street  provides  that 
one  in  overtaking  and  passing  another  vehicle 
shall  pass  to  the  left  of  such  vehicle,  and  the 
person  io  charge  of  the  vehicle  overtaken  shall 
give  way  to  the  right  a  street  cat  is  not  a 
vehicle,  as  it  cannot  'give  way  to  the  side. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f|  1616,  1616;  Dee. 
Dig.  ^705(4). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Vehicle.] 

4.  Municipal  CoBPORAnoNs  <9=»706(10)  — 
Collision  of  Auto  with  Pbdbstbian  — 

OONTBIBDTOBT     NBQLIOBNOE  —  ASSUlflNO 

Compliance  with  Law. 
One  passing  in  front  of  a  standing  street 
car  had  a  right  to  assame  that  no  automobile 
would  come  from  the  rear  of  the  car  on  the 

left-hand  side  of  it  In  violation  of  ordinance. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  lol6,  1517;  Dec 
Dig.  «S=»706(10).] 

6.  Municipal  Cobpobations  «i=»706(5)— Col- 
lision OF  Auto  with  Pbdbstbiar  — •  Con- 
tbibutobt  Nbouqkncb— Bvidbnce. 
Evidence  held  sufficient  to  exonerate  from 

contributory  negligence  one  who  having  passed 

in  front  of  a  standing  street  car  was  struck  by 

an  automobile  coming  from  the  rear,  and  on 

the  left-hand  side  of  the  ear. 
[Ed.  Note.— For  other  cases,  see  Mnnldpal 

Corporations.  Cent  Dig.  I  1518;   Dec.  Dig. 

«=3706(5).] 

Department  1.  Appeal  from  Superior 
Court  Los  Angeles  County;  S.  E.  Grow, 
Judge. 

Action  by  Jennie  Harris  and  another 
against  A.  P.  Johnson.  From  an  adverse 
Judgment  and  <»^er,  defendant  appeals.  Af- 
flrmed. 

Robert  C.  Gortner  and  Charles  S.  Davis, 
both  of  Los  Angeles,  for  appellant  Stephen 
Monteleone  and  Fulwider  &  Monteleone,  all 
of  Los  Angeles,  for  respondents. 

SHAW,  J.  This  is  an  action  to  recover 
damages  for  personal  Injuries  sustained  by 
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plaintiff  Jennie  Harris  In  a  collision  witti  the 
d^endant's  antomoMle.  13ie  case  was  tried 
the  court,  a  Jury  having  bera  expressly 
waived,  The  court  made  findings  of  fact  aod 
conclusions  of  law  in  f&TOr  of  the  plaintiffs, 
and  thereupon  entered  Judgment  against  the 
defendant  for  f  1,500.  The  defendant  appeals 
from  the  judgmoit  and  frcMn  an  order  deny- 
ing a  motion  for  new  trial. 

The  court  found  that  while  plaintiff  Jennie 
Harris  was  crossing  West  Seventh  street  In 
Los  Angeles,  after  alighting  from  a  street 
car,  the  "defendant's  automobile  was  care- 
lessly and  neglUiently  being  driven  on  the 
left  side  of  said  West  Seventh  street,  and 
while  so  traveling  on  the  left-hand  side  of 
said  West  Seventh  street,  said  defendant 
sCmck  said  plaintiff  Jennie  Harris  wltb  bis 
automobile,"  causing  the  injury  complained 
ot  It  is  contended  that  this  finding  is  un- 
supported by  the  evidence. 

[1]  It  must  be  noted  that  tbere  Is  no  find- 
ing that  the  defendant  was  driving  fiister 
than  was  consistent  with  reasonable  care  or 
that  he  was  guilty  of  any  ne^lgence,  except 
that  of  driving  bis  automobile  westerly  on 
the  left  side  of  the  street  Seventh  street 
runs  easterly  and  westerly.  Driving  along 
the  left-hand  side  of  a  street  la  not,  of  itself, 
an  act  of  negligence.  It  becomes  so.  if  at 
all,  only  because  ot  the  surrounding  clrcnm- 
Btances  or  because  It  has  been  forbidden  t>y 
law,  or  by  an  ordinance  of  the  dty. 

The  evidence  shows  without  conflict  tliat 
the  plaintiff  had  alighted  ftpm  a  street  car 
going  westerly  on  Seventh  street  and  was 
standing  on  the  northerly  curb  Intending  to 
go  to  the  southerly  side  of  the  street  Before 
attempting  to  cross  she  waited  until  the  car 
from  which  ehe  alighted  bad  passed  on. 
There  was  another  street  car  standing  still 
Immediately  behind  that  car.  The  motorman 
of  the  standing  car  motioned  to  her  to  cross 
in  front  of  the  car,  which  she  proceeded  to 
da  The  defendant  was,  at  this  time,  com- 
ing westerly  in  his  antomobUe  on  the  same 
street  and  hebind  this  street  car,  and  seeing 
the  standing  car  and  the  right-hand  side  of 
the  street  blockaded  temporarily  by  several 
wagons,  passed  the  street  car  on  the  left  side 
and  in  &o\ng  so  ran  his  automobile  along  the 
left  half  of  the  street,  striking  the  .plaintiff 
and  knocking  her  down  as  she  emerged  from 
In  front  of  the  standing  street  car  and  was 
crossing  the  street 

At  the  time  of  the  accident  there  was  in 
force  in  Los  Angeles  city  ordinance  No.  21,- 
552,  N.  S.,  sections  2  to  6.  Inclusive,  being  in- 
troduced In  evidence.  The  material  portions 
thereof  read  as  follows: 

"Sec.  2.  Every  peraoa  riding,  propelllns  or 
in  charge  of  any  vehicle  in  or  upon  any  street 
in  the  dty  of  Los  Angeles  shall  ride,  drive  or 
propel  such  vehicle  npon  such  streets  in  a  care- 
ful manner  and  with  dne  regard  for  the  safety 
and  convenience  of  the  pedestrians  and  all  other 
vehicles  upon  such  streets." 

"Sec.  8.  Every  person  riding,  driving  propel- 
ling or  in  charge  of  any  vehide  npon  meeting 
any  other  veliide  at  any  place,  upon  any 


street  within  the  dty  of  Los  Angdes.  shall  tarn 
to  the  right  and  upon  ail  occasions  shall  travel 
upon  the  right-hand  side  of  said  street  and  as 
near  the  right-hand  curb  thereof  as  possible." 

*'Sec.  5.  Every  person  riding,  driving,  propel- 
ling or  in  charge  of  pny  vehicle  shall,  in  over- 
taking and  pHBsing  other  vehirles,  in  and  upon 
any  streets  wittiin  the  dty  of  Los  Angeles,  pass- 
to  the  left  of  said  vehide,  and  the  person  in 
charge  of  such  vehide  so  overtaken  and  paaaed 
shall  give  way  to  the  right" 

[2, 3]  The  contention  ot  the  appellant  f» 
that  he  was  acting  entirely  within  his  ri^ts 
In  using  the  northerly  or  right-hand  p(ntton 
of  the  southerly  half  of  said  street;  the 
claim  being  that  sndi  portim  ma  the  only 
part  of  the  street  open  f<H-  travd  at  that 
time,  and  further  that  section  5  of  tlw  ordi- 
nance, above  quoted,  authorized  Uie  deflend- 
ant  to  pass  to  the  left  of  the  street  car,  as 
he  did.  Section  8  of  the  ordinance,  above 
quoted,  provides  that  any  person  driving  or 
In  charge  of  a  vehicle  on  any  street  In  Los- 
Angeles  shall  upon  all  occasions  travel  on  the 
right-hand  side  of  said  street  The  use  of 
the  left  side  of  Sevoith  street  was,  under  the- 
clrcnmstanoes.  a  vlolatl<m  of  that  -sectlra. 
It  Is  weU  settled  in  this  state  that  the  viola- 
tion of  an  ordinance  Is  a  breach  of  duty  to- 
ward the  person  Injured  by  such  violation. 
It  la  presumptive  evidence  ctf  ne^lgence. 
which.  If  not  excused  by  the  drcumstanoes 
shown.  Is  sufficient  proof  ot  n^ligence  to 
support  an  award  of  damages  to  the  injnred 
person  In  an  action  based  on  such  charge  of 
negligence.  McKune  v.  Santa  Clara,  etew 
Co.,  110  Cat  4S6,  42  Pac.  080;  Ciagg  v.  Los 
Angeles' Trust  Co.,  164  Cal.  687,  98  Pftc.  1003, 
16  Ann.  Cas.  1061;  1  Shear.  &  Redf.  on  Ne^- 
gence,  i  18.  The  defendant  must  therefore 
t>e  deemed  to  have  been  n^llgent  unless  he  la 
excused  by  section  S  of  the  ordinance  above 
quoted,  providing  that  any  person  In  overtak- 
ing and  passing  other  vebides  shall  pass  to 
the  left  of  said  vehicle  and  the  vehicle  b^ng 
so  overtaken  and  passed  shall  give  way  to  the 
right  Obviously,  the  word  "vehicles,'*  in 
this  section,  does  not  Include  street  cars, 
since  they  must  travel  upon  a  fixed  track  and 
cannot  give  way  to  the  right  The  section 
applies  only  to  vebides  that  are  able  to  turn 
to  the  right  or  left  and  It  does  not  authorlxe 
or  require  the  driver  of  an  automobile  to  go 
upon  the  left-hand  side  of  the  street  In  order 
to  pass  a  street  car.  In  that  operatlmi  the 
driver  must  follow  section  8  and  pass  along 
the  right-hand  side.  Defendant's  negligence 
was  therefore  clearly  established. 

[4,  S]  The  appellant  further  contends  that 
even  If  It  Is  shown  that  he  was  negllgrat  the 
evidence  al£0  shows  that  plaintiff  was  equal- 
ly negligent  In  crossing  the  street  as  she  did. 
The  contention  Is  without  merit  "The  gen- 
eral rule  Is  tliat  every  persm  has  a  right  to 
presume  tliat  every  other  person  will  perform 
his  duty  and  obey  the  law,  and  in  the  absence 
of  reasonable  ground  to  think  otherwise  It  is 
not  negligence  to  assume  that  he  Is  not  ex- 
posed to  danger  which  comes  to  him  only 
from  violation  of  law  or  duty  by  such  other 
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person."  29  Cyc.  516;  HedllD  t.  Spazler,  23 
CaL  App.  242,  131  Pac.  1078.  Such  person 
must,  of  coarse,  himself  nse  reasonable  care 
to  observe  the  conduct  of  tbe  otber  person  so 
far  as  such  conduct  may  affect  his  own  safe- 
ty at  the  time.  The  plaintiff  had  the  right  to 
assume  that  the  defendant's  automobile,  or 
any  other  vehicle  coming  westerly  on  Seventh 
street,  would  confine  Its  travel  to  the  right- 
hand  side  of  the  street  aa  provided  in  the 
ordinance  aforesaid,  unless  and  until,  in  the 
reasonably  careful  use  of  her  faculties,  she 
had  reas<mable  cause  to  believe  otherwise. 
There  was  evidence  tt>  show  that  before  at- 
tempting to  cross  the  street  she  looked  in 
iMth  directions,  and  used  ordinary  care  to  as- 
certain whether  or  not  any  vehicle  was  ap- 
proaching, and  that  she  did  not  see  tbe  de- 
fendant's autonx>blle  coming,  notwithstand- 
ing such  caution.  The  defendant  testltied 
that  he  was  traveling  at  the  rate  of  15  to  18 
miles  an  hour  at  the  time  he  discovered  the 
plaintiff  crossing  the  street  15  or  20  feet  in 
front  of  him.  Assuming  that  the  defendant 
was,  obedient  to  the  ordinance  aforesaid, 
traveling  on  the  rl^t-hand  side  of  tbe  street 
before  he  attempted  to  overtake  and  pass 
the  street  car,  and  bearing  In  mind  the  rate 
of  speed  at  which  he  was  traveling.  It  would 
have  been  possible  for  the  plaintiff,  when 
passing  from  In  front  of  the  standing  street 
car  to  the  south  side  of  the  street,  to  have 
looked  toward  the  east  without  seeing  any- 
thing of  the  defendant's  approaching  auto- 
mobile. The  evidence  was  sufficient  to  ex- 
onerate her  friHU  the  charge  at  contributory 
negligence. 

No  other  points  are  presented  In  sapport 
of  the  appeal. 
The  Judgment  la  affirmed. 

We  concur:  SLOSS,  J. ;  IiAWLOR,  J. 


ati  Cal.  60) 

AUEBBACH  et  aL  t.  HEALY  et  al. 
HEALT  et  aL  t.  AUERBACH  et  al. 
(I*  A.  3868.) 
(Supreme  Court  of  California.  Dec  16. 1016J 

1.  Refobmation  of  Instsdicents  «=»36(1)  — 
PuADiNO — Complaint. 

Iq  action  for  reformation  of  contracts  the 
complaint  Bhould  allege  whet  the  real  agree- 
ment was.  what  tbe  agreement  as  reduced  to 
writing  wai,  and  where  the  writing  fails  to 
embody  tbe  real  agreement,  and.  if  correction 
of  the  description  of  land  Is  loai^t.  tht  com- 

Slaint  must  describe  the  premises  so  as  to  rtm- 
er  certain  tbe  location  aod  boundaries. 
[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  U  141,  143,  146; 
Dea  Dig.  i8s»36(l).] 

2.  Befobuation  or  InBTBtncKNTs  <8=>36(3) — 

PlKADINQ — COMPLAHTT. 

The  complaint  should  aver  facts  showing 
bow  the  mistake  was  made,  whose  mistake  it 
was,  and  what  brought  it  about,  bo  that  the  mu- 
tuality may  appear;  and,  if  the  mistake  was  of 
one  party  whioi  the  other  at  the  time  knew  or 
suspected,  as  specified  in  Oiv.  Code,  I  3399. 


stating  grounds  for  revision  of  contricts.  the 
facts  showing  such  mistake  most  be  alleged. 

[Ed.  Note.— For  other  cases,  see  Reformatioii 
of  Instruments.  Gent  Dig.  I  144;  Dec.  D^. 
«=>36{3).] 

8.  Reforhation  of  iNSTSUiaeitTS  «a=36<l)— 
Pi^A  DING— Complaint. 

A  complaint  In  action  to  reform  deed,  not 
alleging  agreement  to  sell  and  convey,  nor  tbe 
true  description  of  the  land,  nor  the  claimed  in- 
terest of  the  plaintiff,  was  fatallj  defective. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  SS  141.  143,  146; 
Dec.  Dig.  ^=>36(l).l 

4.  REFOBMATIOn  OF  iNSTBtTMENTS  «S>2&-^I- 
TLE  OP  PuiINTirF. 

No  one  can  maintain  an  action  to  reform  a 
deed  or  other  contract  unless  he  has  some  title 
or  interest  to  be  subserved  or  protected  by  such 
reformation, 

[Ed.  Note. — For  other  cas^s,  see  Reformation 
of  Instruments,  Cent  Dig.  SS  91-100;  Dec.  Dig. 
<©=»26.] 

5.  Refobmation  of  Instbumbnts  4»36(3)  — 

Pleadinq— Complaint. 
A  complaint  to  reform  a  deed,  alleging  that 
the  words  "in  block  7"  were  omitted,  is  defec- 
tive where  it  does  not  show  that  the  lot  la  not 
accurately  described  without  these  words,  as 
by  averment  that  there  is  more  than  one  block 
in  the  subdivision  described  so  that  the  number 
of  the  lot  alone  would  not  suffice  to  locate  the 
land. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  S  144;  Dec.  Dig. 
«=>36(3).I 

G.  Rkformation  of  Instbcmentb  «=>36(3)  — 

Pleading— Complaint. 
A  complaint  in  action  to  reform  a  deed  de- 
claring merely  that  "the  draftsman  omitted  to 
insert  in  said  description  tbe  block  in  which 
said  lot  of  land  was  located"  is  insufficient  ai 
not  showing  a  mistake  was  made,  since  hoth 
parties  may  have  fully  understood  and  intended 
the  omission. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments.  Cent  Dig.  %  144;  Dec  Dig. 
«=»36(3).] 

7.  Refobmation  op  iNSTEtniENTs  ^==»S6(1)  — 

Pleaoinq— Complaint. 
In  a  complaint  in  action  to  reform  a  deed, 
the  statement  that  in  order  to  make  the  deed 
"confocm  to  the  actual  intention  of  the  par- 
ties." it  must  be  amended  as  stated,  is  a  mere 
conclusion  as  to  the  effect  of  the  deed,  and 
is  not  sufficient  as  a  statement  of  the  intention 
of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments.  Cent  Dig.  H  141.  143.  146: 
Dec.  Dig.  «S386(1).] 

&  Refobmation  of  iNBrniTVEnTS  <8=>46  — 
Findings. 

In  action  to  reform  a  deed,  findings  omit- 
ting to  find  on  the  issue  of  execution  of  the 
deed  sought  to  be  reformed  were  tnsoffident. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  i  194;  Dec  Dig. 
«=>46.1 

9.  Reformation  op  Instbumbnts  4=»26— Fnt- 
S0N8  Entitlbd  to  Refobmatioii. 

A  husband  cannot  sue  to  reform  a  deed 
to  property  which  Is  the  separate  property  of 

his  wife. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  «=>91-100:  Dec 
Dig.  «=»26.] 

10.  Tbial  iS=»404(1>-Finding8. 

A  finding  that  all  the  allegatious  of  a  plead- 
ing "are  not  true"  is  not  a  finding  that  all  of 
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them  are  untroe  or  that  any  particular  one  of 
them  ia  untrae. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  957;  Dec.  Dig.  ^=>404(1).J 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  Cotinty ;  George  L,  Jones, 
Judge. 

Actions  by  Joseph  Auerbach  and  another 
against  Eva  G.  Healy  and  another,  and  by 
Charles  F.  Healy  and  another  against  Joseph 
Auerbach  and  another,  consolidated  by  order 
of  the  superior  court  for  purposes  of  trial, 
decision,  and  Judgment.  From  Judgment  for 
Joseph  Auerbach  and  another,  Charles  F. 
Healy  and  another  appeal.  ReTersed. 

W.  R.  Law,  of  Los  Angeles,  for  appellants. 
M.  Randall,  of  Los  Angeles,  for  respondents. 

SHAW,  J.  Although  two  actions  are  here 
iuTolved,  there  was  but  one  judgment  and 

but  one  api)eal. 

On  September  27,  1913,  Charles  F.  Healy 
and  Eva  G.  He^Iy,  his  wife,  filed  a  complaint 
against  Joseph  Auerbach  and  Louise  Auer- 
bach, his  wife,  to  recover  possession  of  and 
quiet  title  to  a  parcel  of  land,  of  which  said 
plaintiffs  were  alleged  to  be  the  owners, 
described  as  "lot  13,  block  7,  of  Belle-Vem- 
on  Acres,"  according  to  the  map  thereof  re- 
corded in  the  office  of  the  county  recorder, 
situated  In  Los  Angeles  county.  This  action 
was  numbered  In  the  superior  court  B-5060. 
Auerbach  and  wife  filed  an  answer  on  Oc- 
tober 10,  1913,  denying  the  ownership  of 
the  Healys,  and  alleging  that  said  defend- 
ants were  the  owners  In  fee  and  were  tn  pos- 
session of  the  premises. 

On  December  12,  1913,  Auerbach  and  wife 
filed  a  complaint  against  Healy  and  wife 
praying  for  the  reformation  of  a  certain 
deed  therein  set  forth  in  full,  executed  by 
Eva  G.  Healy,  the  defendant,  to  Joseph  Auer- 
bach. This  action  was  numbered  in  the 
superior  court  B-7391.  Healy  and  wife  an- 
swered this  complaint,  denying  the  eiecutlon 
of  the  deed  sought  to  be  reformed,  and  deny- 
ing that  there  was  any  mistake  therein,  or 
that  it  does  not  properly  describe  the  prem- 
ises Intended  to  be  conveyed,  and  alleging 
that  the  deed  was  executed  without  any  con- 
sideration and  that  It  was  obtained  by  means 
of  threats  to  Imprison  the  husband  of  the 
said  Eva  G.  Healy.  They  also  filed  a  cross- 
complaint  to  quiet  title  against  fhe  claims 
of  Auerbach  and  wife  to  the  lot  and  to  re- 
cover possession  thereof. 

For  the  purposes  of  trial,  decision,  and 
Judgment  the  cases  were  consolidated  by 
order  of  the  superior  court.  The  court  made 
its  decision  in  writing  intended  to  cover  both 
cases,  and  thereupon  gave  Judgment  dismiss- 
lug  the  action  of  the  Healys,  and  further, 
that  the  deed  set  forth  In  the  complaint  In 
Auerbach  v.  Healy  be  reformed  in  accord- 
ance with  the  complaint  In  said  action  so 
that  the  description  of  the  lot  conveyed  there- 
by should  read  thus,  "Lot  13,  block  T,  of 
Balle- Vernon  Acres,  as  per  map  recorded  In 


Book  9,  page  196,  of  Maps,  tn  the  office  of 
the  county  recorder  of  Los  Angeles  county, 
state  of  California,"  and  directing  the  de- 
fendant Eva  G.  Healy  to  make  and. deliver 
to  Joseph  Auerbach  a  grant  deed  In  accord- 
ance with  the  Judgment,  and  for  costs.  From 
this  Judgment.  Healy  and  wife  appeal. 

[1,  2]  The  rules  of  pleading  In  actions  for 
the  reformation  of  contracts  are  well  estab- 
lished and  should  be  familiar.  The  com- 
plaint should  allege  "what  the  real  agree- 
ment was,  what  the  agreement  as  reduced 
to  writing  was,  and  where  the  writing  falls 
to  embody  the  real  agreement"  34  Cye.  972. 
If  the  complaint  seeks  the  correction  of  a  de- 
scription of  land,  "the  pleading  must  de- 
scribe the  premises  so  as  to  render  certain 
the  location  and  boundaries."  34  Cye.  973. 
It  is  necessary  to  aver  facts  showing  how  the 
mistake  was  made,  whose  mistake  It  was, 
and  what  brought  It  about,  so  that  the  mu- 
tuality may  ai^ar.  34  Cyc.  974;  14  Ency. 
Plead.  &  Prac.  42;  Wright  v.  Shatter,  48 
Cal.  275.  In  this  state  mutuality  Is  not 
always  necessary.  It  is  sufficient  If  there 
was  "a  mistake  of  one  party,  which  the  oth- 
er at  the  time  knew  or  suspected."  Civ. 
Code,  I  3399.  But  the  facts  showing  a  mis- 
take of  that  character  In  such  a  case  must 
likewise  be  alleged. 

[S-S]  The  complaint  tn  Auerbach  v.  Healy 
and  the  findings  are  fatally  defective  tn  many 
particulars.  In  the  absence  of  a  demurrer, 
great  liberality  has  been  indulged  in  order  to 
sustain  faulty  complalnta  tn  actions  to  re- 
form contracts.  Newton  v.  Hull,  90  Cal. 
495,  27  Pac  429;  Seegelken  v.  Corey,  93 
Cal.  95,  28  Pac.  849;  Peasley  v.  McFadden. 
68  Cal.  616, 10  Pac  179 ;  Ward  v.  Waterman. 
S5  Cat.  488,  24  Pac.  930.  But  the  complaint 
in  Auerbach  v.  Healy  Is  lacking  tn  substance 
as  well  as  in  form,  and  cannot  be  upheld 
under  the  most  liberal  rule.  From  the  rec- 
ord as  a  whole  we  Infer  that  E^va  G.  Healy 
has  sold  and  agreed  to  convey  to  Joseph 
Auerbach  the  tract  of  land  above  described. 
These  facts,  however,  are  not  alleged  in  the 
complaint.  It  is  alleged  that  on  July  15, 1913, 
Eva  G.  Healy  executed  to  Joseph  Auerbach 
the  grant  deed  copied  In  the  complaint,  but 
whether  in  pursuance  of  a  sale  or  other 
agreement  does  not  appear.  The  claim  of 
Auerbach,  as  appearing  elsewhere,  ts  that 
the  true  description  of  the  lot  Is  "lot  num- 
bered 13  In  Block  numbered  7  of  B^le-Vem- 
on  Acres."  But  this  is  not  alleged  in  the 
complaint.  Nor  Is  it  alleged  that  Auerbach 
or  his  wife,  or  both  of  them,  have  or  claim 
any  right,  title,  or  interest,  legal  or  equita- 
ble, tn  the  lot  in  question,  or  In  any  property 
whatever.  There  can  be  no  doubt  of  the 
proposition  that  no  one  can  maintain  an  ac- 
tion to  reform  a  deed  or  other  contract  unless 
he  has  some  title  or  Interest  to  be  subserv- 
ed or  protected  by  such  reformation.  None 
appears  in  this  complaint  Again,  it  does  not 
appear  that  the  mistake  would  be  material 
If  it  were  properly  alleced.  Vbe  claim  is  tiut 
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the  words  "In  block  7"  were  omitted  £rom  tbe 
de8crii)tlon.  Nothing  la  alleged  to  show  that 
the  lot  Is  not  accurately  described  without 
these  words.  There  is  no  avennent  that 
there  Is  more  than  one  block  In  Belle-Vemon 
Acres,  or  that  there  Is  more  than  one  lot 
nnmbered  13  in  the  enUre  tract.  It,  as  a 
matter  of  fact,  Belle-Yemon  Acres  contains 
but  one  lot  13.  the  deed  would  be  effective 
as  it  is,  and  no  reformation  would  be  neces- 
sary. The  statement  that  tilie  description 
"fthonld  have  contained  the  words  'block  7* 
after  the  word  *or  and  before  tibe  words 
'Belle-TenHHi  Acres*  **  la  a  mere  opinion,  since 
the  complaint  nowhere  alleges  the  fact  that 
the  words  "bhxlc  7"  are  a  part  of  tbe  true 
description. 

[I,  7]  The  making  of  tbe  mistake  itself  is 
not  properly  alleged.  It  declares  that  "tbe 
draftsman  c«nitted  to  Insert  in  said  descrip- 
tion the  block  in  .  which  said  lot  of  lend  was 
located."  NeverthelesB,  both  parties  may 
hare  fully  understood  It,  and  may  have  In- 
tended it  to  be  as  it  is.  The  identity  of  tbe 
draftsman  does  not  appear.  The  statement 
"that  in  order  to  make  said  deed  properly 
pass  the  title  to  said  premises  and  propei^ 
describe  the  same  and  to  make  it  conform  to 
the  actual  intention  of  the  parties,  it  is 
necessary  that  tiie  descrUition  should  be 
amended  so  as  to  read  as  follows :  Lot  13, 
block  7,  *Belle-Temon  Acres,'  as  per  map,  re- 
corded in  Book  9,  page  196,  of  Haps,  In  the 
office  of  the  conn^  recorder  of  Los  Angeles 
County,  state  of  Galltornla*'— Is  not  an  alle- 
gation stating  what  the  intention  the  par- 
ties was.  It  states  only  that,  in  order  to 
make  ttie  deed  "conform  to  the  actual  inten- 
tion of  the  parties,"  it  must  be  amended  as 
stated.  This  is  a  mere  condnsion  as  to  the 
effect  of  the  deed,  and  Is  not  a  statemait  of 
the  Intention.  Under  the  liberal  rule  apply- 
ing in  the  absence  of  a  demurrer  for  nncer* 
tatnty,  this  might  be  held  to  be  suffldent.  If 
there  were  no  other  defects  in  the  complaint. 
Bnt,  in  Tlew  ot  the  other  faults  we  bare 
mentioned,  we  cannot  approve  of  the  pleading 
nor  hold  that  It  states  a  cause  of  action. 

fS-11]  The  findings  do  not  corer  all  of  tbe 
material  Issues.  Tbe  answer  in  Anerbacb  t. 
Healy  denied  the  execution  of  the  deed 
sought  to  he  reformed.  This  was  a  material 
alle^tion.  If  \t  was  never  executed  at  all. 
It  Is  plain  t^at  no  action  could  be  maintain- 
ed for  its  reformation.  There  Is  no  finding 
on  that  issue.  The  findings  state  that  the 
real  pn^>er^  mentioned  in  plaintiff's  com- 
plaint "at  the  commencement  of  this  action 
was  the  separate  property  of  Eva  Healy." 
If  this  finding  wore  true,  It  Is  dear  that 
Joseph  Anerbadi  eonld  have  no  interest 
therein  and  no  right  to  claim  a  reformation 
of  the  deed.  Further,  the  findings  say  "that 
all  of  tbe  auctions  in  defendants'  answer 
are  not  true,"  and  as  to  the  second  defense 
"that  all  of  the  allegations  therdn  contained 
•re  not  true  at  the  time  of  the  commence- 


ment of  this  action."  Tbe  allegaticns  of  ttie 
"second  defense,"  assuming  the  phrase  to 
mean  the  second  defense  of  the  Healys  to 
the  action  of  Auerbach  and  wife,  do  not  re- 
late to  the  time  of  the  commencement  ot  the 
action.  Moreora,  a  finding  that  all  of  the 
allegatimis  "are  not  tme"  is  not  a  finding 
that  all  of  them  are  nntrue,  or  that  any  par- 
ticular one  of  Vaem  Is  untrue.  The  finding 
does  not  negative  fta  faet  that  some  of 
them  may  have  been  true.  The  respondent 
Joseph  Auerbadi  should  be  allowed  to  amend 
his  pleadings.  It  seems  altogether  probable 
that  he  may  be  able  faruthfnlly  to  state  facte 
suffident  to  constitute  a  cause  of  action.  As 
tbe  record  stends,  the  Judgment  Is.  not  sus- 
tained by  tbe  pleadings  or  by  the  findings. 
Tbe  Judgment  is  reversed. 


We  ooncur:   SL0S3,  J.;  LAWLOE,  J. 


a74  Cal.  M) 

HUOHBS  UFG.  &  LUMBBR  OO.  v.  HATHA- 
WAY et  aL  (U  A.  8810.) 

(Supreme  Court  of  California.    Dea  16,  191& 
Rehearing  Deoied  Jan.  15,  1917.) 

1.  MEOHANICS*  lOKSB  «=»132(4)  —  NOTIOB  ov 
LOEN— NOTIOS    OF    COUPLETION    OF  COH- 

TRACT— Computation  of  Tno;. 
Code  Civ.  Proc  f  1187,  provides  that  every 
person  save  the  original  contractor  who  claims 
a  lien  shall  within  30  days  after  cessation  of  la- 
bor, or  30  days  after  completion  of  the  original 
contract,  file  for  record  a  claim  of  lien,  and 
that  filing  of  notice  of  completion  shall  be  equiv- 
alent to  a  completion,  and  that  the  owner  may 
within  10  days  of  the  completion  of  any  con* 
tract  or  within  40  days  after  cessation  from  la- 
bor thereon  file  notice  of  completion.  Beld,  that 
a  claim  of  a  materialman  if  filed  within  30  days 
after  filing  of  notice  of  completion  is  within 
the  time,  whether  filed  withfat  80  days  of  actual 
completion  or  not. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Cent  Dig.  S  195;  Dec  Dig.  «=>132(4).] 

2.  Mechanics*  laxwa  «=9l32(4)— Noticb  of 
Lien— Notice  of  Couplbtion  or  Contract 

— OoifPUTATION  OF  TmB. 
If  no  notice  of  completion  is  filed,  the  claim- 
ant need  only  see  that  his  claim  is  filed  within 
90  days  after  completion,  and  if  the  owner  fails 
to  file  a  notice  of  completion  within  10  days  aft- 
er actual  completion  or  40  days  after  cessation 
of  labor,  the  claimant  may  rely  on  the  estoppel 
to  prevent  tbe  owner  from  disputinf  the  timely 
filing  of  the  aeti<ni. 

[Ed.  Mote.— E*Dr  other  cases,  see  Mechanics' 
liena,  Cent  Dig.  |  195;  Dec  Dig.  «s3l32(4).] 

3.  Mechanics'  Leens  «=>132(7)— Notice  ov 
Lien— NoncB  of  Completion  of  Cohtbact 
—Computation  of  Tnm— "Completion  of 

BOILDINO." 

The  words  "completion  of  building,"  as  used 
in  Bucb  section  in  fixing  the  90-day  period,  mean 
either  actual  completion  or  cessation  of  labor 
for  30  days  on  the  building  or  occupation  or  ac- 
ceptance, but  not  notice  of  completion. 

[Ed.  Note. — For  other  cases,  see  Mechanics* 
Idens,  Cent.  Dig.  fiS  198,  199;  Dec  Dig.  «s» 
132(7). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Eleocmd  Series,  Completion.] 
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Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Chas.  Wellborn, 
Judge. 

Action  by  the  Hugbes  Manufacturing  & 
Lumber  Company  against  UUlan  Hathaway. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.  Berersed.  ' 

Aitbnr  Wilgbt,  of  Los  Angeles,  for  appel- 
lant Frank  D.  McGlnre,  of  Los  Angeles,  for 
respondents. 

SHAW,  J.  The  court  below  sustained  a  de- 
marrer  to  the  complaint,  and  thereupon  gave 
Judgment  for  the  defendant.  The  plaintiff 
appeals. 

The  plalntiCt  sned  to  fi>reck»e  a  Uea  for 
the  price  of  certain  materials  furnished  by 
It  to  a  building  contractor  to  be  used  In  the 
construction  of  four  buildings  upon  a  lot 
owned  by  the  defendants,  vrhlcb  said  con- 
tractor had  agreed  to  erect  thereon  for  said 
owners.  The  building  contract  was  not  re- 
corded in  the  office  (tf  the  county  recorder. 
It  aKtears  to  have  been  a  single  contract  for 
the  erection  of  the  four  buildings. 

The  buildings  were  completed  on  Aognst 
7.  1918.  On  August  16, 1813.  the  defendants, 
as  owners,  flled  In  the  office  of  the  county 
recorder  a  notice  of  completion  of  said  build- 
ings, In  accordance  with  section  118T  of  the 
Code  of  Civil  Procedure.  Thirty  days  there- 
after, that  Is,  on  September  16,  1913,  the 
ptalntiff  flled  for  record  in  said  recorder's 
office  a  dalm  of  lien  on  said  lot  for  the 
amount  due  it  from  said  contractor  for  said 
materials. 

[1]  The  court  below  sustained  the  demur- 
rer on  the  ground  that  the  30-day  period  of 
time  after  '  completion,  allowed  for  filing 
claims  of  lien  by  a  materialman,  begins  to 
run  upon  tbe  date  of  the  completion  of  the 
contract  under  which  the  materials  were  fur- 
nished, and  not  upon  the  date  of  the  flUng 
of  the  notice  of  completicra  tbweof,  and 
hence,  that  where  the  actual  completion  was 
on  August  7th,  a  claim  of  lien  flled  on  Sep- 
tember 15th  la  too  late,  although  it  was  filed 
within  30  days  from  tbe  filing  of  the  notice 
of  conqiletlon.  The  soundness  of  this  theory 
la  the  sole  question  presented  tor  decision. 
No  other  objection  is  made  to  the  complaint. 
We  are  of  the  opinion  that  the  court  below 
was  In  error. 

The  portions  ot  section  1187  nuterial  to 
the  question  are  as  follows: 

"EJvery  person  save  the  ori^oal  contractor 
daimiog  tbe  benefit  of  this  chapter,  within  thir- 
ty days  after  be  has  ceased  to  labor  or  has  ceas- 
ed to  furnish  materials,  or  both;  or  at  his  op- 
titm,  within  thirty  days  after  the  completion  of 
the  original  contract,  if  any,  under  which  he 
was  employed,  must  Qle  for  record  with  the 
county  recorder  of  the  county,  •  •  •  o  claim 
of  lien.  •  •  •  Any  trivial  imperfection  in 
the  said  work,  or  in  the  completion  of  any  con- 
tract by  any  lien  claimant,  or  in  the  construc- 
tion of  any  building,  •  •  •  ghall  not  be 
deemed  such  a  lack  of  completion  as  to  prevent 
tike  filing  of  any  Hen ;  and,  in  an  cases,  any  of 
the  fi^owing  aball  be  deemed  equivaleu't  to  a 
OKnpletion  for  all  the  purirases  of  this  chapter: 


The  occupation  or  use  of  a  building,  Intprove- 
ment.  or  structure,  by  the  owner,  or  his  repre- 
sentative ;  or  the  acceptance  by  said  owner  or 
said  agent,  of  said  buildiDi*,  improvemeiit,  or 
structurei  or  cessation  from  labor  for  thirty 
days  upon  any  contract  or  upon  any  building, 
improvement  or  structure  or  the  alteration,  ail- 
dition  to,  or  repair  thereof;  the  filing  of  the  no- 
tice hereinafter  provided  for.  Tbe  owner  may 
within  ten  days  after  completion  of  any  con- 
tract, or  within  forty  days  after  cessation  from 
labor  thereon,  file  for  record  in  the  office  of  the 
county  recorder  of  the  county  where  the  pn^ 
erty  is  situated,  a  notice  setting  forth  the  date 
when  the  same  was  completed,  or  on  which  ces- 
sation from  labor  occurred"  (with  other  particu- 
lars). "In  case  such  notice  be  not  so  gled  thai 
the  said  owner  and  all  persons  deraigning  title 
from  or  claiming  any  interest  through  him  shsll 
be  estopped  in  any  proceedings  for-  the  f««- 
closure  of  any  lien  provided  for  in  this  (^pt« 
from  maintaining  any  defense  therein  *  *  * 
on  the  ground  that  said  lien  was  not  filed  withia 
the  time  provided  in  this  chapter:  Provided,  that 
all  claims  of  lien  must  be  filed  within  oinety 
days  after  the  'completion  of  any  bnilding."  etc. 

The  filing  of  a  notice  of  completion  Is 
therein  declared  to  be  "equivalent  to  a  com- 
pletion for  all  the  purposes  of  thin  chapter.* 
In  connection  with  the  language  preceding 
this  declaration  it  must  be  understood  to 
mean  that  tbe  filing  of  such  notice  of  com- 
pletion is  the  equivalent  of  the  "completioa 
of  the  original  contract,"  previously  mention- 
ed as  the  thing  which  starts  running  the  30- 
day  period,  and  that  a  claim  of  lien  by  a 
materialman  or  laborer,  if  tiled  within  30 
days  after  the  filing  of  such  notice,  will  be 
deemed  to  be  within  the  time  prescribed, 
whether  within  30  days  after  the  actual  com- 
pletion or  not 

The  scheme  of  the  section  with  respect  to 
liens  under  the  optional  clause,  that  Is,  Uoi 
claims  not  flled  within  30  days  after  the  do- 
ing of  the  labor  or  furnishing  of  the  material 
but  within  30  days  after  the  compietioo  of 
tbe  contract.  Is  comparatively  simple. 

It  is  to  be  noted  that  it  Is  not  always  the 
completion  ot  the  eutire  building  that  sets 
running  tbe  time  for  flling  the  notice  of 
completion  and  the  optional  time  for  the  fil- 
ing of  claims.  It  may  l)e  "the  compietioo  ot 
tbe  original  contract,"  as  to  claims  of  Ueo,  or 
the  "completion  of  any  contract,"  as  to  tbe 
notice  of  completion,  and  in  either  case  sudi 
contract  may  be  for  the  constmctioQ  of  only 
a  part  of  the  building,  the  stone  work,  the 
brick  work,  or  the  foundations,  for  example, 
and  such  "contract"  may  be  completed  long 
before  tbe  completion  of  fjie  entire  building. 
The  10  days  allowed  for  flling  the  notice  ot 
completion  of  such  a  contract  begins  to  run 
at  the  time  of  its  actual  completion  by  tbe 
contractor.  The  lien  claimant  for  materials 
furnished  or  labor  done  under  such  contract 
may  not  Imow  the  time  ot  actual  comiOetlai 
thereof,  and  tbe  statute  Intraids  tbat  be  need 
not  InQulre  diligently  concerning  it  He 
may  watch  the  flies  of  the  county  recorder 
and  rely  on  the  flling  of  the  notice  of  oaa> 
pletlon,  which,  tor  the  tmrpose  of  bla  time 
to  file  bis  claim  of  lien.  Is  deoned  to  be  tbe 
equivalent  of  flie  completion  ot  tbe  origbiaJ 
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contract  under  which  he  dalma.  and  he  may 
then  file  his  claim  within  30  days  after  the 
filing  of  Bnch  notice. 

[2]  If  no  notice  of  completion  la  filed,  the 
claimant  Is  only  required  to  see  that  his 
claim  Is  filed  before  the  expiration  of  the 
period  of  90  days  after  the  completion  of  the 
building,  that  Is,  of  the  bnlldlng  as  a  whole, 
as  provided  In  the  last  clause  of  the  section. 
If  bis  claim  Is  filed  within  that  period  and 
also  within  30  days  after  the  filing  of  the  no- 
tice of  completion  of  the  contract  nnder 
which  he  claims,  he  may  rest  secnre  tbat  it 
is  filed  in  time.  If  be  flies  the  claim  within 
00  days  after  completion  of  the  building,  and 
the  owner  flails  to  file  a  notice  of  the  com- 
pletion of  the  original  contract  nnder  which 
the  lien  la  claimed,  within  10  days  after  its 
actual  ccHDpletlon  or  40  days  after  cessation 
of  labor  thereon,  the  (dalmant  may  rely  on 
the  estoppel  created  by  the  statute  to  prevent 
the  owner  from  disputing  the  tlm^  filing 
of  the  action. 

[S]  The  phrase  "completion  of  the  build- 
ing," etc.,  as  used  In  the  last  clause  of  the 
section,  fixing  the  90-day  period,  must  be 
understood  to  mean  either  the  actual  comple- 
tion, or  the  completion  by  cessation  of  labor 
for  30  days  upon  the  building,  etc.,  or  com- 
pletion by  occupation  or  acceptance,  as  the 
case  may  be.  As  used  In  that  clause  it  can- 
not be  held  to  mean  the  completion  efTected 
by  operation  of  law  when  the  notice  of  actual 
completion  Is  filed. 

The  auctions  of  the  complaint  show  that 
the  claim  of  lien  was  filed  In  time.  The  de- 
murrer should  have  been  orermled. 

The  judgment  Is  rereraed. 

We  concur:  SLOSS,  J.;  lAWLOB,  J. 


(174  Cal.  74) 

ROSSI  T.  CAIRE  et  al.   (S.  P.  7101.) 
(Supreme  Court  of  California.  Dec  16,  1916.) 

1.  Appeal  and  Bbbob  ^=>80(EO,  82(1)— Fimal 
judoueittb. 

In  corporation  Jlssolutlon  proceedings, 
where  a  Jadgmeot  was  rendered  that  the  charter 
was  forfeited,  and  thersafter  the  court  ordered 
the  trustees  to  distribute  moneys  in  their  bands, 
and  furtlier  ordered  them  to  sell  the  property  of 
the  company  at  public  auction,  the  later  orders 
were  appealable  either  as  special  orders  made 
after  final  Judgment,  under  direct  proTision  of 
Code  Civ.  Proc.  i  963,  subd.  2,  or  as  final  judg- 
ments ;  for,  since  the  effect  of  the  execuUon  of 
the  orders  would  be  to  take  the  property  sold 
from  the  control  of  the  court  and  of  the  parties 
and  to  put  the  money  distributed  beyond  the 
power  of  the  court  and  out  of  the  litigation  so 
that  it  could  not  be  regained  or  affected  by  sub- 
sequent proceedings,  ttie  orders  were  final  so 
far  as  the  property  to  be  disposed  of  under  them 
was  concerned. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $  G21 ;  Dec  Dig.  ^80(5),  82 
(1).] 

2.  Appkax  and  Bbbob  9=9870(1)— Soofi  or 
Review— I NTEBLocuTOBr  Obdebs. 

Ut>on  such  appeal  the  previous  proceedings, 
including  the  sufficieDcy  of  the  findmgs  to  sup- 


port the  interlocutory  judgment  <J  forfeiture, 
could  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  S451,  S4m,  lW9;  Dee. 
Dig.  «=>870(1).] 

3.  Venue  «=»5(1)— Aotiors  Reoauiiivg  Bkai<- 
TT— Cobpohation   I>[asoLDnoN  Pbocbed- 

INOS. 

Notwithstanding  Const,  art  6,  S  providing 
that  actions  Involving  real  estate  shall  be 
brought  In  the  county  where  the  land  is  situated, 
corporation  dissolution  proceedings,  although 
involving  sale  of  the  real  property  of  the  corpo- 
ration, ma^  be  brought  in  another  county  than 
that  in  which  the  r^  property  of  the  corpora- 
tion lies,  since  the  determination  of  an  Interest 
in  real  estate  is  but  incidental  to  the  main  re- 
lief sought 

pBd.  Note.— For  other  cases,  see  Venae,  Cent 
Dig.  8S  4,  5,  10.  11 ;  Dec.  Dig.  <&=>6a).} 

4.  CORPOBATIONS  <S=>312(l)—I>lBEOTOBS— TI- 
TLE TO  COBPOBArai  Pbopbbty. 

The  directors  of  a  cdrporatios  before  its 
dissolution  do  not,  by  virtue  of  their  office,  hold 
or  possess  any  title  to  or  interest  In  the  property 
of  the  corporation ;  the  title  being  wholly  vested 
in  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  »  1876-im,  1S90,  iS^Z; 
Dec  Dig.  .&»312(l)'j 

5.  Corpobations  «=3619— DisBOEunoH— Ifer- 

FECJT   OF  FOBFEITDBE. 

Under  St  1907,  p.  746,  {  2,  providing  that 
upon  a  forfeiture  of  a  corporate  charter  there- 
under the  directors  then  in  offiqe  are  de«ned  to 
be  the  trustees  of  the  corporation  and  stwA- 
holders  and  to  have  full  power  to  settle  the  af- 
fairs of  the  corporation,  does  not  give  the  tms- 
tees  title  to  corporation's  property  but  mere- 
ly a  power  over  the  property  with  right  (rf  poa> 
session. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  »  2459,  2460;   Dec.  Dig.  «=9610J 

6.  COBPOBATIONS       «i=>617(l)— DlSSOLUTIOW— 

Title  to  Cobpobate  Pboperty. 
When  a  corporation  ceases  to  exist  its  prop- 
erty belongs  to  the  persons  who  are  its  stockhold- 
ers at  the  time ;  it  being  no  longer  capable  of 
holding  title  or  possession. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  SS  3448,  2452,  2453,  2453,  2456; 
Dec.  Dig.  ^=»617(1).] 

7.  COBPORATIONS  <S=>619— DlSSOLtTTION— DU- 
TIES  OF  StATUTOBY  TbUSTEES. 

Upon  dissolution  of  a  corporation,  the  duties 
of  its  statutory  trustees  are  measured  by  their 
powers  and  by  the  principles  of  Imw  and  equity 
applicable  to  the  conditions. 

[Ed.  Note^— For  other  cases,  see  Corporations, 
Cent  Dig.  H  2469,  2460;  Dea  Dig.  ^9619.] 

8.  CoBPOBAnoNS  <S=>007 — Fobfejtubk— Opeb- 

ATION. 

The  forfeiture  of  a  corporate  charter  pro- 
vided for  by  St.  1905,  p.  493,  as  amended  by  St 
1907.  p.  745,  taiies  place  mstantly  upon  the 
failure  to  pay  the  license  tax  within  toe  time 
allowed,  notwithstanding  a  corporaticm  may  be 
a  going  concern  having  large  operations  in  pro- 
cess of  completion, 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §S  2410-2415 ;  Dec,  Dig.  «=>607.J 

9.  CoBpoBATiONfl  «=>619— Dissolution— Pow- 

EB  OF  StATDTOET  TbUSTEES— INTEBVEMTIOK 

BT  Equity. 
By  St.  1907,  p.  746,  {  2,  giving  statutory 
trustees,  upon  the  forfeiture  of  corporate  char- 
ter for  nonpayment  of  license  toz,  full  powers 
to  settle  the  affairs  of  the  corporation,  eto.,  the 
whole  matter  of  liquidation  and  distribution  to 
the  stockholders  is  left  to  the  exelusire  control 
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of  BUch  truatees,  whose  exerdse  of  power  is  not 
subject  to  judicial  interTentlon  or  control  in 
the  absence  of  a  showing  of  neglect  or  abuse  of 
power. 

[Ed.  Note.— For  other  caees,  see  Corporations, 
Cent.  Dig.  tS  2459,  2460;   Dec.  Dig.  <S=>619.) 

10.  CoBPOBA-nons     «=!s610  — Dissoldtion  — 
POWEB  OF  Statutobt  Tbustees— Intebvin- 
TION  BT  EQUITT. 
Under  such  statutes  it  is  not  a  necessary 
part  of  the  duty  of  the  trustees  to  find  a  buyer 
for  the  corporation's  land,  or  sell  the  same, 
provided  they  liare  sufficient  money  to  pay  the 
debts  and  settle  the  corporate  affairs. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §3  2459,  2460;  Dec.  Dig.  «=»610.] 

IL  Cobporatioivs  <8=9fi29—DiB80LiiTiON— Du- 
ties OF  Statutobt  Tbustebs. 
Statutory  trustees  are  not  required  to  dis- 
tribute the  excess  of  the  corporation'B  money  in 
their  band*  over  the  ct»rporaCl(Hi*B  debts,  wnere 
it  does  not  appear  that  sndi  excess  may  not  be 
necessary  to  pay  exi^ensei  of  settling  the  cor- 
porate affairs,  etc 

pSd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  2478-2481;  Dec  Dig.  «s>«29.] 

DepartmeDt  1.  Appeal  from  Superior 
Oonrt,  Gl^  and  County  of  San  FMndsco; 
Geo.  A.  Stnrtevant,  Judge. 

Action  by  Edmund  A.  Rossi  against  Ar- 
thur J.  Oftire  and  otbera.  From  an  order 
directing  the  distribution  of  certain  money 
among  stockholders,  etc.,  and  from  an  order 
denying  new  trial,  the  named  and  certain 
other  defendants  anwol.  Berersed,  and  In- 
terlocutory Judgment  and  subsequent  pro- 
ceedings Tacated. 

Joseph  F.  Bluxome  and  Frank  P.  Deering, 
both  of  San  Francisco,  for  appellants.  D. 
Freidenricfa,  Ambrose  Gberini,  and  George  J. 
Steifter,  Jr.,  all  of  San  Francisco  (Orrin  K. 
McMurray.  of  San  Francisco,  of  counsel,  for 
respondents. 

SHAWl,  J.  Tills  case  Involves  two  appeals, 
one  from  an  order  made  on  April  3,  1914, 
directing  the  distribution  of  certain  money 
among  the  stockholders  of  the  Santa  Cruz 
Island  Company  and  directing  the  defend- 
ants  as  trustees  to  sell  the  real  and  personal 
property  of  said  company  at  public  auction, 
the  other  helng  an  appeal  from  an  order 
denying  the  motion  of  the  appellants  for  a 
new  trial. 

The  Santa  Cruz  Island  Company  was  in- 
corporated under  the  California  law  in  1869 
for  the  purpose  of  carrying  on  the  business 
of  raising  and  selling  cattle  and  acquiring 
such  property,  real  and  personal,  as  should 
he  convenient  for  that  business.  Its  prin- 
cipal place  of  business  was  San  Frandsco. 
It  acquired  a  large  amount  of  personal  prop- 
er^, and  also  Santa  Cruz  island,  situated 
in  the  Padflc  Ocean  In  Santa  Barbara  coun- 
ty, containing  about  54,000  acres  of  land. 
On  the  30th  day  of  November,  1911,  by  rea- 
son of  its  failure  to  pay  the  license  tax  due 
under  the  act  of  March  20,  1905,  and  amend- 
ments thereto,  said  company  forfeited  Its  cor- 
porate charter.  At  that  time  the  defend- 
ants, Arthur  J.  Calre,  Fred  F.  Caire,  Alblna 


C.  S.  Calre,  Delphlne  A.  Oire,  and  Aglae  8. 
Capuccio,  were  the  directors  of  said  corpora- 
tion. The  capital  stock  of  the  corporation 
was  $50,000,  divided  into  one  hundred  shares 
of  the  par  value  of  $500  eacli.  At  the  tluie 
of  said  forfeiture  of  the  corporate  diarter 
one  Amelle  A.  Rossi  owned  seven  of  said 
shsires.  The  remaining  shares  were  owned 
In  various  amounts  by  the  defendants  In  the 
case.  On  May  23,  1912.  Amelle  A.  Rossi 
transferred  to  the  plaintiff,  EJdmund  A.  Rossi, 
her  seven  shares  and  all  her  interest  as  stock- 
holder In  and  to  the  property  and  assets  of 
the  corporation.  Thereafter  the  said  plain- 
tiff b^an  this  action.  Its  object  as  shown 
by  the  prayer  of  the  complaint,  is  to  enjcdn 
the  aforesaid  directors  from  carrying  on  the 
business  of  the  corporation  and  to  compel 
them,  as  trustees  thereof,  to  wind  up  .its  af- 
fairs, pay  its  debts,  and  distribute  Its  assets 
to  the  stockholders  according  to  their  inter- 
ests, and,  qtedflcaUy,  that  they  theruipm 
distribute  lo  the  plaintiff  seven  one-hun- 
dredths  of  said  assets. 

Answers  were  filed  raising  issues  of  fatt, 
the  cause  was  tried  and  on  June  9,  1913,  the 
court  made  Its  findings  and  conclusions  of 
law  and  therenp(xi  gave  an  Interlocutory 
judgment  declaring  that  the  charter  of  the 
company  was  forfeited  on  November  30. 1911; 
that  the  said  directors  thereupon  became 
trustees  of  said  corporation  and  Its  stock- 
holders, charged  with  the  duty  of  settling 
Its  affairs;  that  the  plaintiff  and  the  other 
stockholders  were  entitled  to  an  accounting 
from  the  trustees  of  the  property  and  effects 
of  the  corporation  and  to  have  distributed  to 
them,  after  payment  of  its  debts,  their  re- 
spective shares  of  said  property.  The  decree 
also  directed  the  trustees  to  publish  a  notice 
to  the  creditors  requiring  them  to  present 
their  claims  within  a  time  stated,  and  that 
all  claims  not  so  presented  would  be  barred 
from  payment  out  of  the  funds  in  the  hands 
of  the  trustees;  and  that  they  file  a  true  and 
correct  Inventory  of  all  of  said  property.  It 
declared  that  all  other  proceedings  In  the 
settlement  of  the  affairs  of  the  company  and 
distribution  of  Its  property  were  reserved  for 
subsequent  determination. 

Thereafter  the  plaintiff  moved  the  court  for 
an  order  requiring  the  said  trustees  to  dis- 
tribute to  the  plaintiff  and  other  stocl^holders 
the  surplus  funds  In  their  hands,  as  shown 
by  their  account  filed  December  19, 1913,  and 
also  directing  them  to  sell  the  real  end  per- 
sonal property  of  the  corporation  In  their 
possession  as  trustees  at  public  auction, 
after  such  notice  and  on  such  terms  as  the 
court  should  see  proper.  On  April  3,  1914, 
the  court,  in  pursuance  of  said  motion,  or- 
dered the  trustees  to  distribute  $35,000  of  the 
money  In  their  hands  derived  from  the  pr<jip- 
erty  of  said  corporation,  proportionately  to 
the  respective  stockholders,  within  20  days 
thereafter,  and  further  ordered  that  said 
trustees  proceed  to  sell  the  real  and  personal 
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property  of  said  company,  at  pnbllc  auction 
for  cash,  after  giving  a  certain  prescribed 
notice;  It  Is  from  this  order  that  the  appeal 
first  mentioned  Is  taken.  The  order  denying 
a  new  trial,  from  whidh  the  second  appeal 
is  taken,  was  made  upon  a  motion  of  the  de- 
fendants  to  vacate  the  Interlocutory  jndg- 
meat  and  the  orders  aforesaid,  and  for  a 
new  trial,  on  the  grounds  that  the  evidence 
Is  insufficient  to  support  the  findings  and  In- 
terlocutory Judgment  or  the  said  orders,  that 
each  nt  them  was  against  law,  and  for  errors 
of  law  occurring  at  the  trial. 

Two  preliminary  Jurisdictional  questions 
are  presented  which  must  first  be  detenrilned. 

(1,  2]  1.  The  plaintiff  contends  that  the  or- 
ders of  April  3,  1914,  directing  the  sale  and 
distribution  of  the  corporate  property  are 
not  appealable.  We  cannot  assent  to  this 
proposition.  If  the  Judgment  of  June  9,  1013, 
is  regarded  as  a  final  Judgment,  as  plaintiff 
in  one  branch  of  his  argument  on  this  point 
Insists,  then  the  orders  of  April  3,  1914, 
wonld  be  appealable  as  special  orders  made 
after  final  Judgment  Code  Civ.  Proc,  8  »03. 
subd.  2.  That  judgment,  however,  merely 
declared  the  status  of  the  plaintiff  as  a  stock- 
holder, the  number  of  his  shares,  his  right  to 
distribution,  and  directed  the  trustees  to  give 
notice  to  creditors  and  file  an  inventory  of 
the  assets  of  the  corporation.  In  Its  nature 
and  effect  It  was  preliminary  and  Interlocu- 
tory, and  not  final.  Grey  v.  Brenuan,  147 
Cal.  3S5,  81  Pac.  1014.  The  subsequent  pro- 
cedure by  motion  may  have  been  unusual, 
bat  the  result  was  tlie  taking  of  further  evi- 
dence  and  the  making  of  orders  for  tlie  dis- 
tribution of  the  money  on  hand  and  the  sale 
of  the  proper^.  These  orders  were  final  in 
the  same  sense  as'  any  order  for  the  sale  of 
property  or  for  the  distribution  of  funds  In 
litigation  Is  flnaL  The  effect  of  the  execu- 
tion of  the  orders  would  be  to  take  the  prop- 
erty sold  from  the  possession  and  control 
of  the  court  and  of  the  parties  and  put  the 
money  distributed  beyond  the  power  of  the 
court  and  out  of  the  litigation,  so  that  It 
could  not  be  regained  or  affected  by  the  sub- 
sequent proceedings.  Such  adjudications 
have  always  been  held  to  be  appealable  as 
final  Judgments,  because  they  are  final  so 
far  as  the  property  to  be  disposed  of  under 
them  Is  concerned.  Los  Angeles  v.  Los  An- 
geles, etc.,  Oa,  134  Cal.  123,  66  Pac.  19S; 
Anglo-Califomlan  Bank  v.  Superior  Courc, 
153  Cal.  765,  96  Pac.  803;  Zappettlni  v.  Buck- 
les, 167  CaL  32.  We  are  of  tbe  <9inion  that 
these  orders  are  appealable  as  final  Judg- 
ments, and  further  that  upon  such  appeal 
there  may  be  a  review  of  the  previous  pro- 
ceedings including  the  sulfidency  of  the  find- 
ings to  support  the  Interlocutory  Judgment. 

[S]  2.  The  other  objection  to  the  jurisdic- 
tion is  that  the  actl(Hi  Is  (or  the  determiiia- 
don  of  an  Interest  In  real  property  situated 
in  Santa  Barbara  county,  and  that,  under 
section  6,  art  6*  of  the  Oraistitntlon,  jnxlsdto- 
tlon  thereof  1>  rested  sxdnsiTeljr  in  the  si^e- 


rlor  court  of  that  county,  and  tbat  the  action 
will  not  lie  In  the  superior  court  of  the  dty 
and  county  of  San  Francisco.  The  point  is 
not  tenable.  The  action  Is  not  for  the  deter- 
mination of  an  interest  in  real  property,  but 
is  an  action  in  equity  to  compel  the  trustees 
to  perform  duties  which  It  Is  claimed  are 
Imposed  upon  them  by  the  law.  The  deter- 
mination of  the  interests  of  the  parties  Is 
only  Incidental  to  the  relief  which  Is  the 
main  object  of  the  action;  that  object  being 
to  place  the  trustees  under  the  control  and 
supervision  of  the  court  and  compel  them  to 
proceed  in  the  execution  of  their  trust.  It  Is 
not  the  determination  of  an  interest  in  spe- 
cific property,  but  only  of  the  number  of  the 
shares  of  the  several  stockholders  In  the  cor* 
porate  assets  of  every  description  which  are 
to  be  administered  by  the  trustees  for  their 
benefit 

8.  The  findings  do  not  show  any  ground  for 
the  Intervention  of  a  court  of  equity  to  su- 
pervise or  direct  the  proceedings  of  the  trus- 
tees. They  state  tbs  facts  relating  to  the 
Incorporation,  of  the  company,  the  approxi- 
mate value  and  (Character  of  its  property,  the 
amount  and  number  of  diares  of  Its  capital 
stock,  the  names  of  the  stockholders  and  the 
number  of  shares  held  by  each,  the  forfeiture 
of  Its  charter  as  aforesaid,  and  that  the  de- 
fendants were  at  that  time  its  directors. 
They  then  proceed  to  state  that,  when  this 
suit  was  begun,  the  debts  of  the  corporation 
amounted  to  $10,000,  and  the  trustees  had  on 
hand  S17,000  In  money  of  the  corporation; 
that  they  did  not  apply  the  funds  on  hand  to 
the  payment  of  the  debts,  nor  distribute  the 
surplus  thereof  to  the  stockholders,  nor  make 
any  effort  to  find  a  buyer  for  the  real  proper- 
ty; that  plaintiff  did  not,  before  beginning 
the  action,  demand  of  said  trustees  that  they 
wind  up  the  affairs  of  the  corporation  and 
distribute  the  propert?  thereof  to  the  stock- 
holders; and,  further,  that  said  trustees 
"have  not  since  the  forfeiture  of  the  charter 
of  said  corporation  conducted  or  carried  on 
the  business  of  said  corporation,  and  said 
trustees  have  not  neglected  their  duties. 
They  have  made  sales  of  personal  property 
of  said  corporation  for  cash,  which  they  now 
have  on  hand." 

The  finding  that  the  trustees  have  not  con- 
ducted or  carried  on  the  corporate  business 
since  the  forfeiture  was  apparently  made  In 
response  to  a  charge  in  the  complaint  that 
since  the  forfeiture  th^  had  conducted  and 
still  continue  to  conduct  the  corporate  busi- 
ness In  the  same  manner  as  before  the  tor- 
feltore,  with  the  intent  to  reinstate  the  cor- 
porate  existence  mider  an  enaUIng  act  which 
it  was  expected  would  be  enacted  by  the  Leg- 
islature, and  that  this  was  done  without  the 
consent  of  the  plalntlfl  or  his  ass^or.  The 
finding  dlsposa  of  that  charge. 

There  Is  also  a  finding  that  Amelie  A.  Ros- 
d.  before  transferring  her  seven  shares  to 


the  plaintiff,  had  requested  the 
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convey  to  her  an  andlvided  seven  one-hnn- 
dredtba  of  the  real  property  of  the  corpora- 
tion, claiming  at  the  time  that  the  personal 
property  was  ample  for  the  payment  of  the 
corporate  debts  and  of  all  the  expenses  of 
the  settlement  of  its  affairs. 

It  does  not  appear  that  at  the  time  the  re- 
quest last  mentioned  was  made  the  trustees 
had  sold  any  personal  property,  or  had  on 
hand  enough  money  to  pay  the  debts  and  ex- 
penses. Consequently,  even  If  we  assume  for 
the  moment  that  the  title  to  the  land  was 
vested  In  the  trustees,  and  that  a  conveyance 
from  them  to  the  stockholderB  was  necessary 
to  dothe  them  with  the  title,  the  finding  that 
the  trustees  have  not  neglected  their  duties 
necessarily  implies  that  the  affairs  of  the 
company  were  not  then  In  a  condition  to 
make  It  their  present  duty  to  convey  the  title 
to  the  stockholders,  and  that  the  failure  to 
convey  was  not  a  breach  of  their  duty  as 
trustees. 

The  amendment  of  1007  (St  1007,  p.  746, 
f  2)  to  the  act  of  1905  (St  1905,  p.  493,  !  10a) 
provides  that  upon  the  forfeiture  of  a  corpo- 
rate charter  thereander  the  directors  then  in 
office  "are  deemed  to  be  trustees  of  the  cor- 
poration and  stockholders  •  *  •  and  have 
full  power  to  settle  the  affairs  of  the  corpo- 
ration." It  also  gives  them  power  to  main- 
tain and  defend  actions  pending  by  or  against 
the  corporatloo  and  to  take  all  legal  proceed- 
ings necessary  to  fully  settle  the  corporate 
affairs,  and  provides  that  they  may  be  sued 
by  any  person  having  a  claim  against  the 
corporation. 

14-S]  The  directors  of  a  corporation,  before 
its  dissolution,  do  not,  by  virtue  of  their  of- 
Bcc,  hold  or  possess  any  title  to  or  Interest 
In  the  proper^  of  the  corporation.  The  title 
Is  wholly  vested  In  the  corporation.  The 
above  statute  providing  that,  upon  forfriture 
of  the  charter,  the  directors  shall  become 
trustees  for  the  corporati<m  and  its  stock- 
holders to  settle  its  affairs,  does  not  purport 
to  invest  the  trustees  with  any  title  to  the 
pn^rty  formeriy  belonging  to  the  corpora- 
tion. Th^  get  by  the  forfeiture  nothing 
more  than  the  statute  ^ves  them,  and  that 
Is  merely  a  power  over  the  property,  not  the 
title.  The  corporation  having  ceased  to  exist, 
it  Is  no  longer  capable  of  holding  the  title  or 
the  possession,  Uie  property  belongs  to  the 
persons  who  were  its  stockholders  at  the 
time  It  ceased  to  be  a  corporation  (Haremeyer 
V.  Superior  Court  84  CaL  362,  24  Pac.  121. 
10  L.  B.  A.  627,  18  Am.  St  Rep.  192),  and  the 
right  of  possession  passes  to  the  directors  by 
force  of  the  statute  making  them  trustees  to 
settle  the  corporate  affairs,  since  such  right 
must  be  necessary  for  that  purpose. 

[7-1]  The  duties  of  the  trustees  are  meas- 
ured by  their  powers  and  by  the  principles 
of  law  and  equity  applicable  to  the  condi- 
tions. They  have  In  their  possession  proper- 
ty belonging  to  othen*  th^  are  bound  to 


settle  the  affairs  of  the  former  owner,  and 
they  have  all  the  power  to  deal  with  and  dis- 
pose of  the  pr<H>erty  that  Is  necessary  to  ac- 
complish that  object  The  interests  th^  are 
to  serve  are  the  interests  of  the  stockholders 
to  whom  the  property  belongs  and  of  the 
creditors  of  the  defunct  corporation  whose 
debts  constitute  a  paramount  charge  upon 
that  property.  The  forfeiture  declared  by 
the  statute  takes  place  instantly  upon  the 
failure  to  pay  the  license  tax  within  the 
time  allowed.  It  may  strike  the  corpora- 
tion dead  while  it  Is  a  going  concern  with 
large  operations  or  contracts  In  process  of 
comi^etion  which.  If  not  prosecuted  to  the 
end,  may  entail  great  loss  to  the  stock- 
holders. It  may  occur  while  debts  are  ow- 
ing, but  not  yet  due  or  payable.  The 
property  may  be  In  a  condition  reason- 
ably requiring  further  and  continued  woriE. 
for  Its  preservation  or  to  make  It  valuable;. 
The  obvious  purpose  of  this  statute.  In  view 
of  these  drcumstances,  la,  as  waa  said  in  the 
Uavianeyer  Case  above  cUed,  "to  leave  the 
whole  matter  of  liquidation  and  dlstrUnitloa 
to  the  exduslve  contnd  of  the  directors  of  the 
corporation  in  office  at  the  date  of  dissolution" 
(84  Cal.  365.  24  Faa  129,  10  L.  R.  A.  627.  IS 
Am.  St  Rep.  192),  and  to  render  It  nnnecessary 
and  Impn^r  for  a  court  to  Intervene  in  tbsSx 
proceedings,  or  to  supervise  the  same  in  any 
particular,  unless  they  are  gollty  of  ''ne^ect 
of  duty  or  abuse  of  power"  (jS^  Cal.  3ffl,  24 
V&c  128, 10  B.  A.  627, 18  Am.  fit  Bep.  192). 
In  ordw  to  Justify  the  Interference  of  a  court, 
says  the  Supreme  Court  of  Alabama,  the  mere 
fast  of  dissolution,  or  fcwfdtnre  of  the  cbar- 
ter.  Is  not  oioui^;  the  facti  appearing  "must 
be  of  a  character  to  shov  that  the  trustees 
are  Incompetent  or  unfoithful.  or  are  mis- 
managing the  property  to  the  Injury  of  the 
complainant,  or  are  without  power  and  an- 
thority  to  subserve  some  peculiar  interest  or 
right  of  the  party  complaining  and  that  he  is 
being  injured  thereby."  Weatherly  v.  Capi- 
tal, etc,  Co.,  115  Ala.  172,  22  South.  142. 
l^ls  language  was  used  with  reference  to  an 
application  for  the  appointment  of  a  receiver 
to  take  cha^  of  and  administer  the  cor- 
porate assets,  as  also  was  the  language  In 
the  Uavemeyer  Case,  but  the  same  prlndples 
apply  to  any  application  for  the  intervention 
of  the  Judicial  power  to  supersede,  supervise, 
or  control  the  powers  conferred  by  the  stat- 
ute upon  the  trustees. 

[10J  It  was  not  a  necessary  part  of  the 
statutory  duty  of  the  trustees  to  And  a  buyer 
for  the  land,  or  to  sell  the  same,  otherwise 
than  in  order  to  settle  the  corporate  affairs. 
If  they  bad  money  to  pay  all  debts  and  ex- 
f'enses  and  all  other  corporate  affairs  were 
disposed  of.  It  would  be  no  abuse  of  their 
discretion  if  they  merely  delivered  the  pos- 
session of  the  land  to  the  stockholders  as 
tenants  in  common  according  to  their  inter- 
ests, leaving  them  to  do  with  it  what  the; 
pleased.  The  fact  that  th^  did  not  look  for 
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«  buyer  la  not,  of  Itself,  a  breach  of  duty. 
It  must  also  appear,  In  order  to  Justify  judi- 
cial Interference  to  order  a  sale,  tbat  the 
Interests  of  the  parties  and  the  settlement  of 
the  corporate  affairs  required  a  sale.  This 
does  not  appear. 

[11}  As  to  the  finding  that  the  trustees  did 
not  distribute  to  the  stockholders  the  excess 
of  the  money  In  their  bands  over  the  debts, 
It  is  to  be  observed  that  there  Is  no  finding 
that  the  debts  were  then  due  or  payable,  or 
that  the  excess  would  not  be  necessary  to 
pay  the  expenses  of  carrying  on  the  affairs 
to  that  date  and  of  settlement;  also  that, 
even  If  this  were  a  dereliction  of  duty,  It 
would  not  authorize  the  subsequent  proceed- 
ings and  orders  for  a  sale,  but  only  au  order 
diTlectIng  the  distribution  of  the  surplus. 

The  respondents  rely  on  the  decision  of 
the  Supreme  Court  of  the  United  States  In 
Mason  v.  Pewablc  M.  Co.,  133  U.  S.  58,  10 
Sup.  Ct  224,  33  L.  Ed.  524.  to  the  effect  that 
the  rights  of  a  stockholder  In  the  corporate 
assets  npon  the  dissolution  do  not  differ  from 
those  of  each  partner  on  a  dissolution  to 
have  the  partnership  property  converted  In- 
to money  by  a  sale,  even  though  a  sale  may 
not  be  necessary  to  pay  the  debts.  The  re- 
mark was  made  In  the  course  of  discussion 
and  with  reference  to  facts  unlike  those  of 
the  case  at  bar.  There  the  corporation  had 
dissolved  by  explratitm  of  Its  charter.  The 
•directors  In  office  had  disregarded  this  fact, 
had  carried  on  the  buslne^  of  the  corpora- 
tion for  U  months,  had  levied  and  collected 
an  assessment  of  $88,000  on  the  stock,  and  In 
pursuance  of  a  vote  of  the  holders  of  a  ma- 
jority of  the  stock  were  about  to  transfer  all 
the  property  to  a  new  company  with  the  In- 
tent to  compel  the  minority  stockholders  to 
-exchange  their  stock  for  a  like  amount  of 
stock  In  the  new  company,  without  their 
consent  and  against  their  wllL  The  suit  was 
t>y  the  minority  stockholders  to  enjoin  this 
transfer  and  the  proceedings  to  that  end,  to 
iiave  a  receiver  appointed,  and  to  compel  a 
settlement  of  the  corporate  affairs.  In  such 
■case  It  la  doubUess  true  that  the  stockholders 
mlg^t  ask  for  and  obtain  an  ovAer  Im  a  sale 
■of  the  property.  The  decision  la  authority 
for  the  proposition  that  neither  Hie  trustees 
nor  On  majority  stockboldera  can  compel 
the  minority-  to  J<dn  In  the  formation  of  a 
new  corporation  and  transfer  their  tihares  to 
it,  bat  it  is  not  apidicable  to  the  point  under 
■discussion.  The  trustees  there  were  acting 
In  Tlolattou  of  the  dntlea  of  their  trust  The 
case  is  not  applicable  here. 

The  consequence  of  these  conelueliHis  Is 
that  the  Interlocutory  Judgment,  and  all  the 
subsequent  proceedings  and  orders  are  un- 
supported by  the  fiicts  and  without  authority. 
On  the  facta  found  the  Judgment  should  have 
'been  for  the  defendants. 

The  briefs  discuss  at  length  the  question 
whether  or  not  It  was  within  the  power  of 


tbe  trustees  to  relieve  the  corporation  from 
the  forfeiture  and  reinstate  It  as  a  corpora- 
tion, without  the  consent  of  all  the  stockhold- 
ers, by  paying  the  license  taxes,  as  provided 
In  the  amendment  of  section  6  of  the  act, 
which  took  effect  August  10,  1013,  after  the 
entry  of  the  Interlocutory  Judgment  Stats. 
1913,  p.  613.  A  supplemental  answer  was 
filed  by  appellants  aUe^ng  such  reinstate- 
ment Tbe  conclusions  we  have  reached  ren- 
der It  unnecessary  to  consider  this  question. 

The  orders  appealed  from  are  reversed, 
and  the  Interlocutory  Judgment  and  all  sab- 
sequent  proceedings  vacated. 

Wte  concur:  SLOSS,  J.;  LAWLOR,  J. 

a74  Cal.  49) 
NBALB  T.  MORROW.   (8.  V.  7084.) 

(Supreme  Court  of  California.    Dec.  16,  1916. 
Rehearing  Denied  Jan.  15,  1917.) 

1.  APP1U.I.  AND  E^ROR  ^»528(3)— Statement 
OF  Facts  —  Dblat  in  Moviho  fob  New 
Trial. 

A  proposed  statement  of  facta  prepared  un- 
der Code  Civ.  Proc.  fi  661,  providing  for  such 
a  statement  subsequent  to.  the  ruling  on  a  mo- 
tion for  new  trial,  cannot  be  ctduidered  where 
tbe  court  had  no  Jarlsdiction  over  the  motion 
for  new  trial  because  tbe  notice  thereof  was 
not  filed  in  time. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  2388;  Dec.  Dig.  «»528(8).] 

2.  New  Tbial  «=>119  —  Morion  —  Dxlat  ih 
Filing— Rbubf. 

The  trial  court,  erai  under  Code  Civ.  Proc. 
S  473.  authorizing  it  in  furtherance  of  Justice 
to  allow  a  party  to  amend  any  pleading,  or  pro- 
ceeding, and  to  enlarge  tbe  ame  for  answer  or 
demurrer,  could  not  relieve  the  defeated  party 
of  the  conseQuences  of  his  failure  to  file  a  mo- 
tion for  new  trial  within  the  time  required. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent  Dig.  |  243;   Dec  Dig.  «s3ll9.] 

3.  Appeal  and  Ebbob  ^3538($— Stavkhbnt 
or  Facts  —  Dklat  xk  Motiho  tor  Nbw 

Tbial. 

A  proposed  statement  of  foets  prepared  qd- 
der  Code  Civ.  Proc.  |  661,  for  appeal  from  the 
denial  of  a  new  trial,  cannot  be  considered  on 
the  appeal  from  the  judgment  where  the  court 
was  without  Jurisdiction  of  the  motion  for  new 
trial,  though  a  statement  settled  in  connection 
with  tbe  motion  for  new  trial  may  be  used  on 
appeal  from  the  judgment  regardless  of  wheth- 
er it  was  actually  used  on  the  motion  for  new 
trial  or  whether  any  appeal  was  taken  from  the 
denial  of  the  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  2388;  Dec.  Dig.  ^ss^lS^).} 

4.  Appeal  aad  Errob  ^9S53(1>— Statbmbnt 
OF  Facts— Use  as  Bill  or  Exceptions. 

Where  a  proposed  statement  of  facta  after 
motion  for  new  trial  was  invalid  becaose  of 
delay  in  Bling  notice  of  ^be  motion  and  was  filed 
too  late  to  serve  as  a  bill  of  exceptions  under 
Code  Civ.  Proc.  S  650,  either  the  lower  court  or 
the  Supreme  Court  could,  under  section  473. 
authorizing  courts  to  allow  a  party  to  amend 
any  pleading  or  proceeding  and  to  enlat^e  the 
time  for  demurrer  or  answer,  relieve  appelant 
from  the  effect  of  his  delay,  so  that  tbe  state- 
ment might  be  considered  as  a  bill  of  exceptions, 
but  it  cannot  be  so  considered  where  no  appli- 
cation for  such  relief  was  made  or  granted,  and 
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tbe  court  simply  settled  tht  statement  orer  the 
protest  of  appellee. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Srror.  Ceot.  Vig.  U  24617  2462,  2466-2471: 
Dec.  Dig.  ^»5&3a).] 

5.  .Appeal  and  EIbror  «=»544(8>— Questions 

reviewable  —  absence  op  statement  of 
Pacts  and  Bill  of  Exceptions. 
Where  ^ere  is  no  statement  of  facts  or 
bill  0[  exceptions  ■which  can  be  considered,  the 
Supreme  Court  can  only  notice  errors  appear- 
ing on  the  judgment  roll  alone. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  SS  2417,  2424,  2479;  Dec 
Dig.  «=>544(3).] 

6.  Pleading  <S=>349  —  Judgment^on  Pixad- 

ING8— ADUISSIONS  IN  AnSWEB. 

An  answer  admitting  the  execution  and  non- 
payment of  the  note  sued  on  does  not  entitle 
plaintiff  to  judgment  on  the  pleadings,  where 
the  complaint  alleged  tbe  circumstances  under 
which  the  note  was  given  as  a  guaranty,  and  the 
answer  alleged  facts  relieving  defendant  from 
liability  on  his  guaranty. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  SS  1067-1069;  Dec.  Dig.  «=9349.] 

7.  Appeal  and  EaaoB  «=>10O9i3)  —  Sobse- 
QUENT  Appeai*— Law  of  the  Case. 

A  decision  by  the  Supreme  Court  on  a  for- 
mer appeal  that  tbe  plaintiff  must  prove  certain 
facts  as  alleged  in  his  complaint,  and  that  tbe 
allegations  of  the  answer  were  sufficient,  is  con- 
clusive against  the  plaintiff  on  a  subsequent 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4372;  Dec  Dig.  «=» 
1009(8).] 

Department  1.  Appeal  from  Snperlor 
Court,  City  and  County  of  San  Francisco; 
Geo.  A.  Sturtevant,  Judge. 

Action  by  Vincent  Neale,  as  special  admin- 
istrator of  the  estate  of  James  Laldley,  de- 
ceased, against  A.  E.  Head,  in  which  Robert 
H.  Morrow,  as  administrator  with  the  will 
annexed,  of  the  estate  of  A.  E.  Head,  was 
substituted  aa  defendant  Judgment  for  tbe 
defendant,  and  plaintiff  appeals.  Affirmed. 

Vincent  Neale,  of  San  Rafael,  In  pro.  per. 
R.  H.  Morrow.  Oarber.  Creswell  &  Gar- 
ber  and  John  O'Gara.  all  ct  San  Francisco, 
tor  respondent 

LAWIiOR,  J.  Tbla  is  an  appeal  from  a 
;iudgment  of  dismissal  upon  the  graattofi  of 
defendant's  motion  for  a  nonsuit  The  actloo 
is  a  revival  of  one  to  recover  judgment  upon 
4  promissory  note  which  was  the  subject  of 
coqMderatlon  by  this  court  in  Neale  v.  Head, 
133  Cal.  42,  65  Pac  131,  576.  See,  also.  Nenle 
Morrow,  150  Cal.  414,  88  Pac  815,  and 
Tfeale  v.  Morrow,  163  Cal.  445,  125  Pac.  1052. 
In  the  case  reported  In  133  Cal.  42,  65  Pac 
131,  576,  a  judgment  rendered  in  plaintiff's 
favor  and  an  order  denying  the  defendant's 
motion  for  a  new  trial  were  reversed.  Fol- 
lowing the  last  appeal,  a  trial  in  tbe  action 
was  held  which  resulted  in  the  Judgment  of 
dismissal. 

[1]  Tbe  plaintiff  appeals  solely  from  the 
Judgment  contending  that  the  court  erred,  in 
several  instances,  in  excluding  certain  evi- 


dence offered  for  the  purpose  of  proving  tbe 
testimony  of  material  witnesses  who  bad  tes- 
tlfled  at  the  former  trial,  but  who  had  since 
died.  We  cannot  however,  consider  any  of 
these  all^^  errors,  as  there  Is  no  legal  rec- 
ord upon  which  such  errors  can  be  reviewed. 
The  only  statement  of  tbe  case  contained  In 
the  record  is  one  which  the  plaintiff  attempt- 
ed to  prepare  under  section  661  of  the  Code 
of  Civil  Procedure,  following  a  denial  of  hia 
motion  for  a  new  trial  which  was  made  on 
the  minutes  of  the  court  But  tbe  plaintiff 
did  not  Initiate  any  valid  proceedings  for  a 
new  trial  as  contemplated  by  that  section. 
It  was  provided  therein  that  the  statement 
of  the  case  "shall  be  proposed  by  tbe  party 
appealing,  or  Intending  to  appeal,  within  ten 
days  after  the  entry  of  the  order,  or  sn(di 
further  time  as  the  court  in  which  the  action 
is  pending,  or  a  judge  thereof,  may  allow." 
But  the  plaintiff,  while  serving  his  notice  of 
intention  within  10  days  after  notice  of  the 
entry  of  judgment,  did  not  file  the  notice  until 
21  days  thereafter,  notwithstanding  that  he 
bad  nether  applied  for  nor  obtained  an  order 
of  court  or  a  stipulation  of  coumel  allowing 
such  extension  of  time.  Tbe  motion,  how- 
ever, was  heard  <m  the  minutes  of  the  court, 
at  which  time  tbe  detimdant  filed  an  objec- 
tion thereto,  upon  the  g^tind  tliat  the  filing 
of  the  notice  of  intention  in  time  la  essential, 
and  that  tbe  court  was  therefore  without  ju- 
risdiction to  entertain  the  motion  for  a  new 
trial. 

[2]  By  way  of  answering  tbe  objection,  tbe 
plaintiff  filed  an  affidavit  setting  forth  va- 
rious reasons  and  fiicts  In  explanation  of  his 
failure  to  file  bis  notice  within  the  time  pre- 
scribed by  the  Code.  But  the  court  did  not 
have  power  to  consider  matters  offered  in 
excuse  of  such  failure,  even  under  section 
473  of  the  Code  of  Civil  Procedure.  It  was 
wholly  without  Jurisdiction  to  relieve  the  ap- 
pellant of  the  consequences  of  his  failure  to 
file  the  notice  In  time,  and  the  right  to  more 
for  a  new  trial  was  tost  Union  Collection 
Co.  V.  Oliver,  162  Cah  750,  124  Pac  436. 
There  being  therefore  no  proceeding  for  a 
new  trial  uiMn  which  the  proposed  statement 
could  rest  it  was  not  a  good  statemrat  after 
decision  of  such  a  motion. 

[S,  4]  Nor  can  a  statement  prepared  under 
such  circumstances,  have  any  legal  efflca<qr 
as  a  duly  authorized  statement  on  appeal 
from  tbe  judgment.  It  Is  true  that  a  state- 
ment settled  In  connection  with  a  motion  for 
a  new  trial  may  be  used  on  such  an  appeal, 
and  that  the  right  to  so  use  it  does  not  de- 
pend upon  the  fact  that  it  was  actually  used 
on  a  motion  for  a  new  trial,  or  Qiat  an  appeal 
was  taten  from  the  order  denying  the  motion 
toT  a  new  trial.  Wall  v.  Mines,  128  Cal.  136. 
60  Pac  682;  Kelly  v.  Nlng  Tung,  etc,  138 
Cal,  602,  72  Pac.  148;  Vinson  v.  L.  A.  Ry. 
Co.,  141  Cal.  151,  74  Pac.  757;  Blood  t.  La 
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Senna  L.  Co.,  ISO  CaL  764,  89  Pac.  1000. 
Bat  tbese  cases  were  all  cases  in  wbicfa  there 
was  a  valid  proceedlns  on  a  motion  for  a 
new  Mai,  and  the  statment  was  properly 
prepared  In  connectioD  with  such  proceeding. 
Viewed  as  a  bill  of  exceptions  to  be  used  on 
appeal  from  the  Judgmmt,  the  proposed 
statement  was,  of  course,  too  late.  Code  CIt. 
Proc.  f  650.  Notwithstanding  the  failure  to 
properly  initiate  a  proceeding  for  a  new  trial, 
the  moving  party  might  have  been  relieved 
by  the  lower  court  under  section  473  of  the 
Code  of  CiTll  Procedure  from  his  failure  to 
present  his  statement  or  bill  of  exceptions  in 
time,  that  Is  to  say,  the  proposed  statement 
might  have  been  regarded  as  having  a  double 
aspect — as  designed  to  be  used  both  on  a  mo- 
tion for  a  new  trial  and  on  appeal  from  the 
Judgment,  and  though  failing  in  the  first 
aspect,  might  have  been  used  In  the  other. 
The  court  would  have  had  Jurisdiction  to  re- 
lieve the  plaintiff  from  his  failure  to  serve 
his  proposed  statement  In  time.  Havlland  v. 
Southern  Pac.  Edison  Co.,  158  Pac.  328; 
Stoneslfer  v  Kilbum,  04  Cal.  33,  42,  20  Pac 
332.  But  here  the  plaintiff  made  no  applica- 
tion for  relief  under  section  473,  and  the 
court  did  not  imdertake  to  grant  such  relief. 
Scott  V.  Glenn,  97  Cal.  518,  32  Pac.  573.  It 
merely  settled  the  bill  over  the  protest  of  the 
43efendant  The  statement  Is  therefore  whol- 
ly void  for  either  use  on  an  appeal  from  the 
order  denying  a  new  trial,  or  on  an  Appeal 
from  the  Judgment. 

[11,  S]  This  leaves  the  case  to  stand  upon  the 
Judgment  roll  alone,  and  we  can  only  notice 
errors  appearing  therein.  The  plaintiff  in- 
sists that  the  Judgment  of  nonsuit  cannot  be 
upheld  for  the  reason  tliat: 

"The  eomplaint  alleges  the  making  of  a  prom- 
issory note,  which  ia  set  out  verbatim  in  tbe 
■compiaiot,  and  the  answer  admits  tlie  delivery 
•of  said  note  and  the  nonpayment*' 

But  the  complaint,  after  setting  out  the 
note  and  ailing  its  delivery  and  nonpay- 
ment, states  In  elaborate  detail  the  history 
of  the  various  transactions  and  proceedings, 
following  the  execution  of  the  note  by  A.  E. 
Head,  the  defendant's  testator,  as  one  of  50 
guarantors  of  the  California  Mutual  Life  In- 
surance Company,  Including  the  unsuccess- 
ful efforts  of  the  company  to  realize  a  profit 
■on  its  Insurance  business,  the  Involuntary  in- 
solvency in  1885,  the  final  liquidation  of  its 
affairs,  and  the  sale  of  the  notes  under  execu- 
tion. These  facts  are  all  enumerated  In  our 
former  decisions  In  this  action  and  need  not 
be  repeated  here.  See,  also,  Morrow  v.  Supe- 
rior Court,  64  Cal.  383, 1  Pac.  354;  In  re  Cal. 
Mnt  Life  Ins.  Co.,  81  Oal.  364,  22  Pac.  860. 
The  complaint,  apparently  following  the  deci- 
sion in  1B3  CaL  42,  65  Pac.  131.  576,  also  al- 
leges the  assignment  of  the  note  to  the  estate, 
which  the  i^aihtlff  represents  as  spedal  ad- 
ministrator, in  settlement  and  extinguish- 
ment of  a  dalm  against  the  company  arising 
■out  of  an  insurance  policy  on  the  Ufe  of  the 


deceased.  Other  Alle^tlons  cover  matters 
which  need  not  be  mentioned  here.  Finally 
the  comidaint  allies  a  denmnd  in  1888  for 
payment  of  the  note  and  interest,  and  the 
subsequent,  nnsuccessful  attempts  to  recover 
Judgment 

The  answer,  admitting  tbe  making  of  the 
note  under  the  idrcnmstances  alleged,  sets 
up  by  way  of  defense  tbe  same  matters  con- 
sidered and  approved  in  Neale  t.  Morrow, 
133  Cal.  42,  65  Pac.  131.  676,  and  denies,  for 
the  most  part  on  Information  and  belief,  va- 
rlons  material  auctions  of  the  complaint, 
as,  for  instance,  tbe  demand  upon  defend- 
ant's testator  for  payment,  the  assignment 
of  the  note  to  plaintiff  as  a  creditor  of  the 
company,  end  the  proceedings  whereby  tbe 
company 'was  decreed  Insolvent  The  plain- 
tiff filed  a  general  demurrer  to  tbe  answer. 
He  contends  that  Inasmuch  as  many  of  the 
allegations  of  tbe  complaint  were  based  upon 
the  findings  of  the  court  at  the  former  trial, 
the  facts  covered  therein  had  been  proved 
and  were  known  to  the  defendant,  and  could 
not  be  denied  upon  information  and  belief — 
that  such  denials  were  for  that  reason  insuf- 
ficient and  must  l>e  disregarded.  But  the 
finhlngs  were  nullified  by  the  reversal  of  the 
Judgment  and  It  was  not  only  necessary  for 
the  plaintiff  to  plead  and  prove  over  again 
the  facts  material  to  tils  cause  of  action,  but 
proper  for  the  defendant  to  deny  them. 

[7]  The  plaintiff  further  argues  that  "all 
the  allegations  in  the  complaint  outside  those 
alleging  the  making  of  the  note,  tbe  demand, 
and  the  nonpayment  were  only  required  or 
prt^r  to  offset  and  forestall  tbe  plea  of  the 
statute  of  limitations,"  and  "became  functus 
officio-  ad  hoc"  upon  the  decision  In  Neale  v. 
Morrow,  150  Cal.  414,  88  Pac.  815.  But  the 
contention  is  without  merit  The  decision  of 
this  court  in  133  Oal.  42,  «S  Pac  131.  576, 
determined  that  it  was  necessary  for  plain- 
tiff to  prove  the  facts  alleged.  And  that  de- 
cision also  held  that  tbe  acts  and  transac- 
tions set  up  in  the  answer  iterated  to  dis- 
charge the  guarantors  from  their  liability. 
Even  assuming  that  the  answer  admits  the 
demand  and  nonpayment  of  the  note,  we 
cannot  see  how  tbe  plaintiff,  in  view  of  the 
reasoning  of  the  court  in  that  decision,  now 
stands  In  any  better  position  than  be  did  at 
the  former  trial.  The  plaintiff  argues  at 
great  length  that  the  decision  "Is  not  good 
law,"  and  that  the  answer  consequently 
presents  no  legal  defense  to  his  right  to  re- 
cover Judgment  on  the  note.  But  that  case 
constitutes  a  final  adjudication  which  is  con- 
clusive as  to  the  rights  of  the  plaintiff  in  re- 
gard to  all  questions  dedded  therdn,  and 
this  court  cannot  d^rt  from  its  consequenc- 
es. Southern  Pac.  By.  Co.  t.  Edmunds,  168 
Gal.  415, 143  Pac.  507;  Hlguero  v.  Gorea,  168 
Cal.  788,  145  Pac.  520.  As  the  answor  sets 
up  a  good  defense,  and  denies  material  al- 
legations of  the  complaint,  it  was  sufficient 
as  agatnst  a  general  demurrer,  and  the  plain- 
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tiff  was  not  entitled  to  Judgment  on  the 
pleadings.  This  disposes  ttf  the  appeaL 
Judgment  affirmed. 

We  concur:   8IX)S3,  X;  SHAW.  J. 


<S2  Cal.  App.  97) 

COLQUnoUN  T.  PACK  et  al.   (Civ.  1772.) 

(District  Conrt  ot  Appeal,  First  District,  Cali- 
fornia.   Not.  16,  191&) 

1.  JSaiab  «=»62(6>— Action— Btidencb. 

In  a  proceeding  under  Code  Civ.  Proc  {  889, 
providing  that  parties  not  aummoDed  ia  action 
on  joint  contract  may  be  summoaed  in  the  ac- 
tios after  judgment,  evidence  that  defendant 
was  associated  in  the  ownership  of  certain 
placer  claims  with  the  defendant  against  whom 
judgment  bad  been  recovered  hy  default,  and 
that  he  bought  supplies,  for  developing  such 
claims,  from  plaintiEfs,  for  which  the  defaulting 
defendant  also  promised  to  pay,  held  to  show 
that  defendants  were  jointly  indebted,  in  view 
of  the  presumption  created  by  Civ.  Code,  i  1431, 
that  an  obligation  imposed  on  several  persons 
la  joint. 

[Kd.  Note.— BVw  other  eases,  see  Sales.  Gent 
Dig.  I  138;  Dec.  Dig.  ^^(6).] 

2.  Pbinoxpai.  and  Agkrt  4s9l450!>— TThdis- 

CLOSED  PUiNCIPAL. 

The  fact  that  a  principal's  connection  ia  a 
transaction  was  not  disclosed  will  not  -  relieve 
him  from  obligation  tSwreon,  where  auch  obliga- 
tion was  created  for  end  in  behalf  of  himself 
and  the  person  acting  as  his  ageot. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent.  Cent  Dig.  IS  614.  516,  517;  Dec.  Dig. 
«»145(2).] 

&  BVIDEITGB  «=>S09  —  AoiusatOKS  —  Pbe- 

UUINABT  PaOOF. 
In  action  for  goods  sold,  it  was  not  error 
to  permit  one  jointly  liable  with  defendant  to 
testify  as  to  conven^atioDs  with  defendant,  with- 
out first  showing  the  relation  of  [principal  and 
agent  existed  between  them,  in  view  of  Code 
&v.  Proc  i  1870,  subd.  5,  providing  that  evi- 
dence may  oe  given  of  act  or  declaration  of  a 
joint  debtor  after  proof  of  joint  debt.  ^ 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  1162;  Dec  Dig.  «=»300.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Daniel  G.  Deasy, 

Juuge. 

Action  by  W.  W.  Colquhoun  against  Thos. 
W.  Pack  and  others.  From  a  Judgment  for 
plaintiff  and  denial  of  new  trial,  defendant 
Henry  EL  Lee  appeals.  Affirmed. 

H.  L.  Clayberg,  Clark  Clement,  and  Clay- 
berg  &  Wtaitmore,  all  of  San  Francisco,  for 
appellant.  Jos.  K.  Hutchinson,  of  San  Fran- 
(dsco  (Walter  Slack,  of  San  Frandsco.  of 
counsel),  for  respondent 

I/ENNON,  P.  J.  This  is  an  acUon  for  the 
value  of  goods,  wares,  and  merchandise  al- 
leged to  have  been  sold  and  delivered  by 
plaintitTs  assignors  to  the  defendants  Thom- 
as W.  Pack.  T.  O.  Toland.  and  Henry  E. 
L«e  at  their  special  Instance  and  request. 
The  original  summons  was  not  served  upon 
the  defendant  Lee.  On  February  4.  1813. 
a  default  Judgment  was  entered  against  the 
defendant  Pack.    With  this  judgment  as  a 


basis,  plaintlflT,  pursuant  to  the  provlslona 
of  section  989  of  the  Code  of  Civil  Procedure, 
procured  the  Issuance  of  a  summons  directed 
to  the  defendant  Lee,  commanding  him  to 
show  cause  why  he  should  not  be  bound  by 
the  judgment  against  Pack  In  the  sanoe 
manner  as  though  be  had  been  originally 
served  with  summons.  Responding  to  this 
summons,  defendant  Lee  appeared  In  the 
action  by  filing  an  answer,  In  which,  pursuant 
to  the  provisions  of  section  992  of  the  Code 
of  Civil  Procedure,  he  specifically  denied  any 
liability  on  the  obligation  upon  which  the 
judgment  against  the  defendant  Pack  was 
recovered,  and  thereby  put  in  issue  all  the 
material  allegations  of  the  plalntlfTs  conj- 
plalnt  as  fnlly  and  .effectively  as  he  might 
have  done  In  the  first  Instance  had  the  orig- 
inal summons  been  served  upon  him.  Upon 
the  Issues  thus  raised  the  trial  court,  among 
other  things,  and  in  addition  to  finding  the 
prior  rendition  and  entry  of  the  Judgment 
against  -the  defendant  Pa<^,  found  that  the 
plalntlfTa  assignor  had  sold  and  delivered 
goods,  wares,  and  merchandise  of  the  reason- 
able value  of  $953.00  to  the  defendants 
Thomas  W.  Pack  and  Henry  E,  Lee,  and  to 
each  of  them,  at  the  special  Instance  and  re- 
quest of  e|tch,  and  that  no  part  of  said  sum 
had  been  paid  save  the  sum  of  $300.  From 
its  findings  the  trial  court  deduced  the  con- 
clusion of  law  that  the  defendant  Lee  was 
bound  by  the  judgment  against  the  defendant 
I'ack  to  the  extent  of  $653.05  with  Interest 
thereon  from  the  1st  day  of  March,  1912, 
in  the  same  manner  as  though  he  had  been 
originally  served  with  summons.  Judgment 
was  accordingly  entered  against  Lee  in  the 
sum  of  $786.25,  frOTD  which  and  an  order 
denying  a  new  trial  he  has  appealed. 

Upon  the  trial  of  the  case  the  plaintiff  pre- 
sented the  testimony  of  three  witnesses— 
that  of  the  defendant  Pack  and  C.  J.  and 
B,  J.  Teagle,  plaintiff's  assignors.  No  evi- 
dence was  produced  and  no  evidence  of  any 
kind  offered  on  behalf  of  the  appealing  de- 
fendant. The  defendant  Pack  testified,  la 
effect,  that  he  and  the  defendants  Lee  and 
Toland  were  associated  In  the  ownership  of 
certain  placer  claims  located  by  them  at 
Searles  tforax  Lake;  that  he  and  they  bad 
arranged  for  the  performance  ot  certain 
assessment  work  to  be  done  on  these  claims; 
that  defendants  Lee  and  Toland  Instructed 
him  to  take  a  party  of  laborers  to  the  daiins 
to  do  that  work;  that  the  defendant  Lee 
employed  one  Vamey  to  take  these  laborers 
anu  provisions  for  them  in  automobiles  to 
the  camp  which  he  (Pack)  was  to  establish 
on  the  lake;  that  he  established  ttie  camp 
and  bought  supplies  for  several  days  from  the 
Tengles,  rlolQtifl's  assignors;  that  he  re- 
quested the  Teagles  to  let  Vamey  have  vhat 
was  needed  at  the  camp ;  that  he  later  re- 
peated this  request  at  the  express  direction  of 
the  defendant  Lee;    that  subsequently  In 
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April.  1912.  be.  at  tbe  defendant  Lee's  direc- 
tion, wrote  the  Teagles  promising  payment; 
that  Lee,  during  the  spring  of  1912,  endear- 
ored  to  raise  the  money  necessary  to  pay 
the  Teagles  for  the  goods  purchased  from 
them ;  that  the  defendant  Lee  never  at  any 
time  repudiated  the  bill  dne  the  Teagles,  but, 
on  the  contrary,  dedared  that  he  would 
pay  the  same  "as  soon  as  he  could  get  the 
money."  The  testimony  of  the  Teagles,  which 
was  presented  in  the  form  of  depositions, 
established  the  reasonable  value  of  the  mer- 
chandise In  question  to  be  the  sura  of  $953.05, 
and  the  delivery  of  the  same  to  Varney  for 
use  at  the  camp  established  by  Pack  and 
maintained  by  all  of  tbe  defendants  for  the 
performance  of  the  assessment  work  herein- 
before referred  to.  Their  testimony,  how- 
ever, showed  that  but  $300  had  been  paid  on 
account,  and  that  their  claim  against  the  de- 
fendants bad  been  duly  assigned  to  the  plain- 
tiff. 

The  foregoing  rftsnm^  of  the  evidence  ad- 
duced to  support  of  the  plaintiffs  case  Is 
made  In  response  to  the  contention  that  the 
evidence  falls  to  show  that  the  defendants 
Pack  and  Lee  were  jointly  Indebted  to  plain- 
tiff's asrfgnor,  and  that  therefore  the  plain- 
tiff failed  to  bring  his  case  within  the  pro- 
visions of  section  989  of  tbe  Code  of  Civil 
Procedure. 

[1,2]  That  the  defendant  Pack  was  liable 
for  the  payment  of  the  Indebtedness  in  suit 
was  established  beyond  controversy  by  the 
Judgment  previously  entered  against  him; 
and  that  the  defendants  Lee  and  Pack  were 
principals  in  the  transaction  out  of  which 
the  obligation  arose  was,  we  think,  sufficient- 
ly shown,  and  therefore  tbe  obligation  in 
suit  was  Imposed  upon  both.  Consequently 
the  presumption  prevails  that  the  obligation 
was  Joint  Civil  Code,  S  1431.  The  fact  that 
the  defendant  Lee's  connection  as  a  principal 
In  the  transaction  was  not  disclosed  to  plaln- 
tlfTs  assignors  will  not  avail  to  relieve  him 
of  an  obligation  which  was  created  for  and  in 
behalf  of  him  and  his  codefendant.  Dasha- 
way  Ass'n  v.  Bogers,  79  Cal.  211,  21  Pac. 
742. 

[3]  The  trial  court  did  not  err  In  its  ruling 
permitting  the  defendant  Pack  to  testify  to 
conversatioiis  with  the  defendant  Lee  without 
first  showing  that  the  relation  of  principal 
and  agent  existed  between  them.  l%e  tea* 
tlmony  of  tbe  deftodant  Pack  contained  no 
anggestlon  that  he  was  acting  as  tbe  agent 
of  tbe  defendant  Lee  in  tbe  transaction  In 
suit  in  any  respect  save  that  whidi  may 
have  been  implied  from  tbe  fact  that  the 
defendants  Toland  and  Lee  were  associated 
with  bim  in  tbe  ownership  and  operation  of 
the  placer  claima  which  they  had  located  at 
Searles  Borax  Lake.  Moreover,  tbe  Joint 
obligation  having  been  established,  tbe  testi- 
mony of  Pack  concerning  the  conduct  and 
conversations  of  Lee  In  connection  with 


the  transaction  In  suit  was  rightfully  receiv- 
ed in  evidence.  Subdivision  B,  {  18T0,  Code 
Civ.  Proc 

The  Judgment  and  order  denying  a  new 
trial'  are  affirmed. 

^e   concur:    KERRIGAN,   J.;  RICH- 
ARDS, J. 

(n  Cal.  App.  O) 

PEOPLE  V.  BOLING.   (Cr.  658.) 

(District  Court  of  Appeal,  First  District,  Gal- 
ifomia.   Nov.  18,  1010.  Rehearing  Denied 
by  Supreme  Court  Jan.  11,  1917.) 

Cbiuiital  Law  €=3913(1)  —  Sentence  —  Tna 

FOR    PBOnOUNCBUBNT  —  RlQHT    TO  NEW 

Under  Pen.  Code,  {  1191,  providing  that  aft- 
er a  verdict  of  guilty  the  court  must  appoiat 
a  time  for  Jndgment  not  less  than  2  nor  more 
than  6  days  after  the  verdict,  provided  that 
tbe  time  ma;  be  extended  not  more  than  10  days 
to  bear  motion  for  new  trial  or  in  arrest  of 
judgment,  and  not  more  than  20  days  where  the 

auestion  of  probation  is  considered,  but  that 
lie  time  may  be  further  extended  at  defendant's 
request  not  more  than  90  days,  and  section 
1202,  requiring  judgment  to  be  pronounced  on 
the  day  appointed  and  if  not  rendered  within  thn 
time  fixed  or  to  which  it  is  continued  under 
section  1191,  the  defendant  shall  be  entitled  to  a 
new  trial,  where  verdict  of  guilty  was  rendered 
on  March  25tb  and  March  28th  was  fixed  as  the 
day  for  ecntence,  but  on  that  day  it  was  con- 
tinued until  April  4th,  on  which  day  motion  for 
new  trial  was  denied  and  defendant  applied  for 
probation,,  and  the  time  was  extended  until  April 
20th  and  then  until  July  19th,  when  motion  for 
new  trial  was  made,  it  should  have  been  grant- 
ed, the  time  of  extension  not  being  cumulative, 
and  more  than  110  days  having  elapsed  from  the 
time  of  verdict, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  gS  2137-2139,  2141,  2142, 
2145;  Dec.  Dig.  «=>913(1).] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; George  B.  Church,  Judge. 

Clarence  E.  Boling  was  convicted  of  grand 
larceny,  and  from  the  judgment  and  order 
denying  new  trial,  be  appeals.  Reveraed. 

R  A.  WUIlama,  B.  D.  Edwards,  and  James 
A.  Burns,  all  of  Fresno,  for  appellant  V.  S. 
Webb,  Atty.  Gea,  and  John  H.  Rlordan,  Dep- 
uty Atty.  Gen.,  for  the  Pe<^le. 

RICHARDS,.  J.  Tbia  is  an  appeal  from  a 
judgment  of  conviction  of  the  defendant  ot 
the  crime  of  grand  larceny,  and  an  order  de- 
nying him  a  new  trial  upon  his  demand 
therefor,  made  under  and  by  virtue  of  sec- 
tions 1191  and  1202  of  tbe  Penal  Code. 

The  verdict  of  the  jury,  finding  tbe  de- 
fendant guilty  of  tbe  offense  charged,  was 
rendered  on  March  26,  1916,  and  the  court 
on  that  day  made  an  order,  fixing  March  28,  ' 
1916,  aa  tbe  time  for  pronouncing  amtence. 
On  the  last-named  day  an  order  was  made, 
further  continuing  tbe  time  for  sentence  to 
April  4,  1916,  on  whldi  day  a  motion  for  a 
new  trial  was  made  by  tbe  defoidant  and 
denied  by  tbe  court,  whereupon  tbe  idefend- 
ant  made  an  application  to  the  court  for 
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probation,  and  the  court  extended  the  time 
for  pronouncing  judgment  until  April  20th  in 
order  to  receive  a  report  from  the  probation 
officer.  On  April  20th  at  the  request  of  the 
defendant  the  court  made  an  order  continu- 
ing the  time  for  pronouncing  Judgment  until 
July  19,  1916,  on  which  day  the  defendant 
moved  the  court  foi*  a  new  trial  upon  the 
ground  that  judgment  had  not  been  pro- 
nounced within  the  time  limited  by  sections 
1191  and  1202  of  the  Penal  Code.  Upon  the 
hearing  of  said  motion  it  appeared  that  these 
various  extensions  of  time  had  resulted  in 
continuing  the  time  for  pronouncing  Judg- 
ment of  conviction  for  a  period  of  116  days 
after  the  day  on  which  the  verdict  of  the 
jury  had  been  returned.  The  court  denied 
the  defendant's  motion  for  a  new  trial  made 
upon  that  ground,  and  proceeded  to  pro- 
nounce the  Judgment  from  which  this  appeal 
Is  taken. 

We  are  able  to  see  no  escape  ftom  the  ap- 
pellant's contention  that  his  motion  for  a 
new  trial  upon  the  last-named  ground  should 
have  been  granted  in  view  of  the  terms  of 
sections  1191  end  1202  of  the  Penal  Code, 
and  the  construction  which  the  Supreme  and 
appellate  courts  have  placed  thereon.  Sec- 
tion 1191  of  the  Penal  Code  reads  as  follows: 

"After  a  plea  or  verOict  of  guilty,  or  after  a 
verdict  against  the  defendant  on  a  plea  of  foi^ 
<ner  convictioQ  or  acquittal,  or  once  in  jeopardy, 
the  court  must  appoint  a  time  for  pronouncing 
judgment,  which  must  not  be  less  than  two, 
nor  more  than  five  days  after  the  verdict  or  plea 
of  guilty ;  provided,  however,  that  the  court 
may  extend  the  time  not  more  than  ten  days  for 
the  purpose  of  hearing  or  determining  any  iiiv>- 
tioD  for  a  new  trial,  or  in  arrest  of  judgment; 
and  provided,  further,  that  the  court  may  ex- 
tend the  time  not  more  than  twenty  days  in  any 
-case  where  the  question  of  probation  is  conaid- 
ered  in  accordance  with  section  1203  of  this 
Code ;  provided,  however,  that  upon  the  re- 
quest of  the  defendant  such  time  may  be  further 
extended  not  more  than  90  days  addition- 
al  ••• " 

Section  1202  of  the  Penal  Code  reads  as 
follows: 

"If  no  sufficient  cause  ia  alleged  or  appears  to 
the  court  at  the  time  fixed  for  pronouncing  judg- 
ment, as  provided  in  section  1191  of  this  Code, 
why  judgment  should  not  be  pronounced,  it  must 
thereupon  be  rendered ;  and  if  not  rendered  or 
pronounced  within  the  time  so  fixed  or  to  which 
it  IB  continued  under  the  provisions  of  section 
1191  of  this  Code,  then  the  defendant  shall  be 
entitled  to  a  new  trial.  If  the  court  shall  re- 
fuse to  bear  a  defendant's  motion  for  a  new  trial 
or  when  made  shall  neglect  to  determine  such 
motion  within  the  time  fixed  for  pronouncing 
judgment,  or  within  the  time  to  which  the  same 
18  continued  under  the  provisifms  of  section 
1191  of  this  Code  then  the  defendant  shall  be 
entitled  to  a  new  trial." 

In  the  case  of  Raukin  v.  Superior  Court, 
157  Cal.  189,  106  Pac.  718,  the  Supreme  Court, 
In  construing  the  terms  of  these  two  sections 
of  the  Penal  Code,  held  that  the  provisions 
for  the  extension  of  time  to  the  extent  of  10 
days  for  the  purpose  of  deciding  a  motion  for 
a  new  trial,  and  of  20  days  for  the  purpose 
«f  determining  the  question  of  probation  up- 


on the  defendant's  application  therefor,  were 
not  cumulative,  and  that  the  latest  date  to 
which  the  court  was  authorized  to  extend 
the  time  for  rendering  Judgment  was  a  day 
not  more  than  25  days  after  the  date  of  tlie 
return  of  the  verdict  This  decision  of  the 
Supreme  Court  was  rendered  prior  to  the 
amendment  of  section  1191  of  ttie  Penal  Code 
in  the  year  1911,  by  the  terms  of  which 
amendment  the  court  was  authorized  to  make 
an  additional  extension  of  90  days  at  the 
request  of  the  defendant;  but  the  effect  of 
this  amendment  cannot  be  held  to  have 
changed  the  rule  already  laid  down  tn  the 
Ban  kin  Case;  and,  while  it  Is  strenuously 
contended  by  the  respondent  herein  that  the 
language  of  the  Supreme  Court  in  that 
cose  declaring  the  rule  was  obiter,  it  never- 
theless has  been  followed  by  the  appellate 
courts  in  later  cases  (People  v.  Pollcdi,  25 
Cal.  App.  464,  143  Pac  1065;  People  v.  Win- 
ner, 160  Pac.  689).  and  that  being  so,  this 
court  feels  that  if  a  d^arture  Is  to  be  made 
from  the  rule  laid  down  in  the  Rankin  Case, 
such  departure  should  be  made  by  the  Su- 
preme Court,  and  not  by  this  trlbunaL 

It  follows  necessarily  that  the  Judgment 
and  order  denying  the  defendant's  motion 
for  a  new  trial  most  be  reversed,  anA  It  la 
so  ordered. 

We  concur:  LENNON,  P.  J.;  EBR&I- 
QAN,  J. 


(S2  Cal.  App.  87) 
HUSBAND  T.  HUSSBT.    (Qv.  ISOL) 
(District  Court  U  Appeal.  Birst  District,  GaU- 
fomia.   Nov.  16,  1916.) 

AfPUI,  and  BBKOB  «=9l011(l>--C0KTUCTinO 

Evidence. 

A  finding  based  on  conflicting  evidence  ia 
not  reviewable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8988-^888;  Dec  tJig.  «=» 
lOlKWJ 

Appeal  trim  Superior  Courts  Alameda 
Oounty;  N.  D.  Amot,  Judge. 

Action  by  Charles  EL  Husband  against  Wil- 
liam A.  Htissey.  Fvom  a  Judgment  tot  plain- 
tiff and  denial  of  new  trial,  defendant  aj^ 
peals.  Affirmed. 

jtcrfilnsoo,  Gillis  &  Sizer  and  Roblnsoo  & 
Sizer,  all  of  Oakland,  for  appellant.  Reed, 
Nusbeumer  &  Blngaman,  of  Oakland,  for  re- 
spondent 

PER  CURIAM.  This  is  an  appeal  from  a 
judgment  in  the  sum  of  S1>000  entered  in 
favor  of  the  plaintiff  in  an  action  for  the  val- 
ue of  10  shares  of  the  capital  stock  of  a  cer- 
tain corporation  which,  it  was  alleged,  the 
defendant  for  a  valuable  consideration  had 
agreed  to  deliver  to  the  plaintiff. 

The  evidence  adduced  upon  the  trial  of  the 
case  was  directed  chiefly  to  the  Issue  raised 
by  the  defendant's  answer  as  to  whether  or 
not  he  had  agreeQ  to  deliver  to  the  plaintiff 
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any  namber  of  isharea  of  tbs  corpoiate  stoefc 
In  ccmtroTersy  In  excess  of  the  10  shares 
wliicb  the  plalntUTs  complaint  all^;ed  that 
he  had  received  pursuant  to  his  agreement 
with  the  defendant 

No  point  of  law  la  Involved  In  the  appeaL 
It  Is  gronnded  solely  In  the  contention  that 
the  finding  of  the  trial  conrt  that  the  de- 
fendant had  agreed  to  d^ver  20  and  not  10 
shares  of  the  stock  In  guestltHi  Is  contrary  to 
the  preptHiderance  of  the  evldoice,  which, 
upon  that  ^lase  of  the  case,  is  In  pronounced 
conflict;  and  we  are  requested  by  the  appel- 
lant to  weigh  the  evidence  and  a>nslder  the 
credibility  of  witnesses.  This,  of  course,  un- 
der the  familiar  rule,'  we  cannot  da 

Hie  Jndgmoit  and  order  appealed  from  are 
afflrmed. 


(3S  CaL  App.  7S) 

McGINN  T.  PBITCHABD  et  al.   (Civ.  1786.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.  Nov.  14,  1916.) 

BfECHANics'  Lnns  «=>64— Vauditt  — Who 
Mat  Ckiate. 
The  purchaser  of  real  estate  under  install- 
tnent  contract  cannot  impresa  the  land  with  a 
lien  for  street  improvements  binding  upon  the 
owner,  in  the  absence  of  proof  that  toe  real 
owner  has  bj  bis  conduct  so  fiu*  concurred  in 
the  improvement  as  to  be  tatOf^tA  to  deny  the 
validity  of  the  lien. 

Note.^For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  1  81;  Dec  Dig.  «»e4.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  B.  P.  Mc^an, 
Jodge. 

Action  by  George  W.  McGinn,  doing  busi- 
ness as  G.  W.  McGinn  &  Co.,  against  W.  S. 
Prltchard,  J.  Maud  Giles,  and  another. 
From  a  judgment  for  defendants  Giles  and 
another,  and  against  defendant  Prltchard, 
plaintiff  appeals.  Affirmed. 

J.  T.  Williams  and  John  D.  Harloe,  both 
of  San  Francisco,  for  appellant  H.  M. 
Owens,  of  San  Francisco,  for  respondenta 

PER  CURIAM.  This  Is  an  appeal  from  a 
Judgment  In  favor  of  the  defendants  J.  Maud 
Qiles  and  Alaurice  Rosenthal,  sued  under  the 
flcUtloiui  names  of  Jane  Doe  and  John  Doe, 
In  an  action  brought  to  fore<dose  a  lien  for 
street  work.  The  above  named  defendant  J. 
Maud  Giles  was  the  owner  of  the  property  to 
be  affected  by  this  lien  on  the  0th  day  of 
December,  1911,  and  on  that  day  entered  In- 
to e  contract  with  W.  T.  Prltchard  for  the 
purchase  by  the  latter  of  said  proper^,  by 
the  terms  of  whidi  said  Prltchard  went  Into 
possession  of  the  same  While  so  In  posses- 
sion of  said  prt^rty  under  said  contract  of 
purchase,  Prltchard  entered  into  e  contract 
wlUi  the  plaintiff  her^  for  the  doing  of  cer- 
tain street  work  In  front  of  said  pnverty, 
whlcih  work  said  plaintiff  thereafter  did. 
The  defendant  Prltchard,  however,  defaulted 
in  the  performance  of  his  ctmtract  of  pur- 


chase and  abandoned  the  same,  and  the  de- 
fendant ones  thereafter  conveyed  the  prop* 
erty  to  Maurice  RoB«ithal.  Upon  the  com- 
pletion of  the  street  Improvement  in  front  of 
said  property  by  the  plaintiff  he  filed  his 
claim  ot  lien  ther^or,  and  in  due  course 
brought  this  at^on  to  foreclose  the  same. 
The  trial  court  rendered  Judgment  against 
said  Prltchard  for  the  contract  price  of  said 
street  Improvement,  but  refused  to  enforce  a 
lien  against  the  property. 

The  only  question  raised  upon  this  appeal 
is  as  to  whether  the  holder  of  a  contract  of 
purchase  of  a  lot  of  land  can  Impress  the 
land  with  a  lien  for  street  Improvements 
which  shall  be  binding  upon  the  owner  there- 
of. Tbe  case  of  Santa  Cruz  Bock  Paving  Go. 
V.  Lyons,  117  Cal.  212,  48  Pac.  1097,  59  Am. 
St.  Rep.  174,  Is  decisive  of  this  qnestlon ;  and 
it  was  there  held  that  It  was  no  more  within 
tbe  constitutional  power  of  the  I^eglslature 
to  authorize  the  reputed  owner  of  a  lot  or 
parcel  of  land  to  create  a  lien  thereon 
against  the  will  of  the  real  owner  than  It 
would  be  to  authorize  such  reputed  owner 
to  transfer  tbe  title  to  said  land.  It  has 
also  be&a  frequently  held  in  other  Jurisdic- 
tions that  one  who  Is  in  possession  of 
land  under  a  contract  of  purchase  cannot 
subject  such  land  to  a  Hen  for  Improve- 
ments upon  tbe  property  or  upon  the  street 
adjacent  thereto,  in  tbe  absence  of  proof 
that  the  real  owner  of  the  premises  has  by 
his  conduct  so  far  concurred  in  such  Im- 
provement as  to  be  estopped  to  deny  the  va- 
lidity of  the  lien.  Johnson  v.  Sollday,  19  N. 
D.  463,  126  N.  W.  99 ;  Callaway  v.  Freeman, 
29  Ga.  408;  Wllkins  v.  Litchfield,  60  Iowa, 
465;  Jones  on  Uens  (3d  Ed.)  S  1247. 

The  record  in  this  case  presents  no  evi- 
dence of  such  estoppel,  and  it  therefore  fol- 
lows necessarily  that  the  Judgment  should 
be  affirmed. 

It  la  so  ordered. 


(tt  Oal.  App.  32) 

MONTGOMERY  &  MULLEN  LUMBER  CO. 
T.  OCEAN  PARK  SCENIC  RY.  CO. 
(Civ.  1803.) 

(District  Court  of  Appeal,  Second  District, 
California.   Nov.  11,  1916.) 

1.  Appeal  and  Errob  ^=^1047(1)— Habulibs 
Error  —  Evidence  —  Books  of  Obiqinai;. 
Entbt  and  Bill  of  Pabtic0labb. 

If  books  of  original  entry  of  an  account  are 
admissible,  no  pregudice  results  from  the  intro- 
duction of  a  bill  of  particulars  copied  therefrom, 
under  fhe  court's  statement  that  the  admission 
and  use  were  for  convenience  and  time  sav- 
ing; tbe  books  being  accepted  as  original  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  4146,  4160-4152;  Dec. 
Dig.  <©=>1047(1).] 

2.  Evidence  €=»376(9)  —  Admissibilitt  — 
Books  or  Obioinal  E«htbt— Pbedicate. 

Where  fhe  manager  testified  that  books  of 
origbial  entry  were  kept  imder  his  directim 
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and  were  coirect,  then  was  mffidcnt  predicate 
for  their  introduction  in  evidence. 

[BM.  Note.— FVur  other  cases,  aee  Bridoioe, 
Cent.  Dig.  1  1640;  Dec.  Dig.  «s>8TQ(9).] 

3.  Appeu.  ard  EIbbob  ^931(1)  —  Scope  — 

PBBSmCFTIONS. 
The  court  on  appeal  must  assume  a  contro- 
verted question,  when  supported  hj  evidence,  in 
favor  of  the  fiDdings  of  the  court. 

[G^d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  |  8702;  Dec  Dig.  «=»98ia).] 

4.  New  Teial  ^=5©S— Geounds— Subpeisb— 
Matbeiality  or  Evidbncb. 

In  an  action  by  a  lumber  company  for  lum- 
ber sold,  where  witnesses  testified  that  they 
Checked  lumber  used  by  .defendant  and  found 
a  little  less  than  that  charged  for  by  plaintiff, 
but  that  the  usual  percentage  of  waste  would 
cover  the  discrepancy,  testimoiv  of  another 
witness  that  defendant  had  used  some  of  the 
lumber  to  repay  another  party  for  lumber  bor- 
rowed was  not  sufficiently  material  to  require 
a  new  trial  for  surprise. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  190,  200;  Dea  Dig.  «=99S.] 

Appeal  from  Snpertor  Court,  Los  Angeles 
County;  John  W.  Shenk,  Judge. 

Action  by  the  Montgomery  &  Mullen  Lum- 
ber Company  against  the  Ocean  Park  Scenic 
Railway  Compaay.  Judgment  for  plaintiff 
'and  order  denying  motion  for  new  trial,  and 
defendant  appeals.  Affirmed. 

Walter  M.  Bhelnschild  end  Valentine  & 
Newby,  all  of  Los  Angeles,  for  appellant. 
Sheldon  Borden,  George  H.  Moore,  and  Rich- 
ard J.  Culver,  all  of  Los  Angeles,  for  re- 

spoDdent. 

CONRET,  P.  J.  The  defendant's  appeal 
la  from  an  order  denying  Its  motion  for  a 
new  trial.  The  action  was  brought  to  re- 
cover an  alleged  balance  due  to  the  plaintiff 
for  lumber  sold  and  delivered  to  the  defend- 
ant It  was  found  by  the  court  that  the 
plaintiff  sold  and  delivered  to  defendant  lum- 
ber of  the  value  of  $2,875.15,  of  which  sum 
$2,000  was  paid  by  the  defendant  Appel- 
lant claims  that  the  evidence  Is  insufficient 
tii  support  the  finding  that  any  lumber  was 
delivered  exceeding  In  value  the  amount  paid. 
The  controversy  between  the  parties  relates 
to  the  quantity  of  luml>er  delivered,  and  not 
to  the  prices  charged  with  respect  to  the 
vai-lous  items. 

G.  W.  Pinkerton,  the  manager  of  plaintiffs 
business,  testified  to  the  sale  of  lumber  by 
plaintiff  to  the  defendant  Certain  books 
were  produced  In  court  which  he  said  con- 
tained the  original  charges.  From  those 
books  a  bill  of  particulars  was  compiled, 
whicL,  prior  to  the  trial,  was  served  upw 
the  defendant  and  which  was  used  in  connec- 
tion with  Pinkerton's  testimony.    He  said: 

"Our  office  system  is  such  that,  when  we  send 
an  order  to  the  yards  to  be  loaded  for  delivery, 
we  have  working  in  the  yards  men  that  we  call 
salesmen;  they  take  that  order;  they  load  it 
on  the  wagon;  and,  after  they  get  the  load 
loaded  on  the  wagon,  they  go  to  the  office  and 
make  the  charge  on  these  books  as  the  load  is 
loaded.    Hiose  entries  are  made  up  in  tripli- 


cate. fHie  salesman  in  making  that  chars* 
ply  Itemises  ont  so  many  pieces  of  each  kind. 
The  triplicate  copy  is  given  to  the  driver  and 
delivered  on  the  job  with  the  load.  Then  in  ti» 
course  of  business  the  office  force  makes  tli« 
extension  in  dcdlars  and  cents.  Although  these 
books  appear  'to  have  been  written  with  a  car- 
bon, t!hey  were  made  at  the  time  the  iHiginal 
ticket  was  niade.  The  original  is  sent  at  the 
end  of  the  month  to  the  customer.  These  booki 
were  kept  under  my  direction,  and  I  know  to 
my  own  knowledge  that  these  an  comet 
cbargee." 

Upon  that  statemeat,  tiie  books  as  a  whols 
and  as  one  exhibit  were  Introduced  In  evi- 
dence. They  are  not  contained  In  the  rec- 
ord on  appeal.  The  bill  of  particulars  was 
by  stipulation  Introduced  Into  the  bill  of  ex- 
ceptions In  lieu  of  settine  ont  a  copy  <tf  dw 
books,  and  Pinkerton  testified  that  the  orig- 
inal blU  of  particulars  corieaponds  with  the 
chaises  as  contatoed  in  the  bocdca,  **m  far  ai 
feet,  elx;,  are  concotied." 

[1]  The  defendant  objected  to  tiie  Mil  of 
particulars  when  it  was  offered  In  evidence^ 
and  now  ui^  tbat  Its  adndssion  was  error. 
If  the  books  tbemselves  were  admlalbl^  we 
think  Uiat  the  defendant  coold  not  be  preju- 
diced by  the  use  whldi  the  court  made  of 
the  bill  of  particulars,  ita  admisatoa  and 
use  were  distinctly  stated  by  the  court  to  ba 
for  purposes  of  cmrenlence  and  tbe  sarliig 
of  time ;  the  books  being  scooted  as  the  oiif- 
inal  evidence. 

[2]  Ttte  only  question  then,  as  to  this  ma^ 
ter  relates  to  appellant's  contention  that  no 
sufficient  foundation  was  laid  for  tbe  admto- 
sion  of  the  books.  Connsd  for  awdlant  point 
out  that  tbe  men  who  actually  made  tbe  en- 
tries in  tbe  books  did  not  tbemsdres  testUr 
to  the  correctness  of  the  Items  entered  by 
them.  This  was  not  necessaxy  In  order  to 
make  a  prima  fade  showing;  since  Pinker^ 
ton  tt^tlQed  that  the  books  were  kqit  under 
his  direction  and  were  correct  Hie  record 
thus  made  substantially  conforms  to  the 
requirements  of  the  rule  limiting  the  admis- 
sion of  IxwkB  in  evidence,  as  stated  in  Chan 
Kin  Sing  r.  Gordon,  171  CaL  28,  151  Pa& 
66T,  ax  ft^ows: 

"in  order  to  lay  the  foundation  for  tike  admie- 
sion  of  audi  evidence,  it  must  be  shown  tliat 
the  books  in  question  are  books  of  aoconnt  kept 
in  tihe  regular  course  of  the  businea;  that  tba 
business  is  of  a  character  In  which  it  is  proper 
or  customary  to  kee[)  such  books;  that  the  en- 
tries were  either  original  entries  or  the  Bnt 
permanent  entries  of  the  transactiona:  that 
they  were  made  at  the  time,  or  within  reason- 
able proximity  to  the  time,  of  the  respective 
transactions:  and  that  the  person  making  them 
had  personal  Icnowledge  of  tbe  transactions,  or 
obtained  such  knowledge  from  a  report  regular- 
ly made  to  him  by  some  other  person  employ- 
ed in  the  business  whose  duty  it  was  to  make 
the  same  in  the  regular  course  of  business." 

It  is  Insisted  tliat  the  court  erred  In 
admitting  the  testimony  above  stated  of  tbe 
witness  Pinkerton  as  to  the  correctness  ot 
the  accounts,  of  which  accounts  appellant 
says  that  Pinkerton  had  no  personal  knowl- 
edge.   Chandler  t.  Roblnett,  21  CaL  Ap^ 
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333,  337,  ISl  Pac  891,  Ifl  dted  In  rapport  of 
tbts  objection.  But  in  that  case  it  appeared 
tbat  the  witness  who  testified  that  the  book 
of  account  was  "a  true  and  correct  account 
of  the  transaction"  was  a  hookkeeper  who 
had  himself  made  the  entries  without  haring 
personal  knowledge  of  the  transactions,  and 
thQ  entry  In  the  book  Itself  was  so  Indefinite 
and  uncertain  that  it  was  held  to  be  inad- 
missible as  evidence  of  the  fact  sought  to  be 
proved.  Neither  was  it  shown  that  the  en- 
try bad  been  made  at  a  time  contempora- 
neous with  the  transaction  to  which  it  was 
supposed  to  relate.  We  think  that  the  tes- 
timony of  PInkerton  to  vbidi  this  objection 
Is  urged  was  properly  admitted- 

[31  It  Is  not  disputed  that  according  to 
thcEe  books  the  amount  of  lumber  furnished 
was  the  'iill  amount  claimed  by  the  plain- 
tiff. PInkerton  further  testified  as  follows 
concerning  the  lumber: 

"It  was  delivered  on  the  Fraser  Pier  at  Ocean 
Park.  It  waa  the  scene  of  the  Ocean  Park 
Scenic  Railway,  ^e  lumber  was  used  for  the 
building  of  an  extension  on  th^  Ocean  Park 
Scenic  Railway.  I  was  on  t!be  Fraser  Pier 
every  daT  during  that  period,  and  saw  lumber 
being  deuvered  and  nsed." 

After  a  controversy  had  arlsm  overplalnr 
titt's  demands  on  this  account,  Plnkertou  and 
another  witness  checked  up  the  lumber  piece 
by  piece  that  was  used  In  the  extension  of 
the  road  and  found  a  total  of  a  little  over 
120,000  feet,  without  making  any  allowance 
for  waste.  The  pldintiff  claims  to  have  ac- 
tually delivered  about  146,000  feet  a!here  is 
testimony  that  the  wastage  in  the  use  of  lum- 
ber for  a  structure  of  that  kind  would  rea- 
sonably be  from  20  to  25  per  cent  Twenty 
per  cent  would  be  snfllcient  to  cover  the  dis- 
crepancy ;  and,  although  other  witnesses  tes- 
tified that  the  wastage  need  not  be  more 
than  10  per  cent,  we  must  assume  this  con- 
troverted question  In  favor  of  the  findings 
of  the  court.  Appellant  says  there  is  no  pre- 
tense that  the  120,000  feet  checked  was  Iden- 
tified as  lumber  furnished  by  the  plaintiff. 
We  find,  however,  in  the  testimony  of  Paul 
D.  Hows,  who  superintended  the  building  of 
the  extension  of  the  railway,  a  statement 
that  he  ordered  a  majority  of  the  lumber 
that  went  Into  the  road,  and  that  he  does 
not  recall  ordering  any  lumber  from  any  oth- 
er company  except  the  plaintiff  for  use  In 
the  extension. 

There  are  several  other  points  wherein  It 
is  claimed  that  the  court  erred  in  the  ad- 
mission of  testimony.  Although  counsel  neg- 
lected to  refer  us  to  the  pages  of  the  tran- 
script which  we  were  exx>ected  to  examine, 
we  have  given  the  matters  some  attention 
and  are  satisfied  that  the  rulings  of  the  court 
with  reference  thereto  were  substantially 
correct 

[4]  Finally,  it  Is  urged  that  the  court 
should  have  granted  a  new  trial  because  of 
aurprise  to  the  appellant  In  the  testImon.v 
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of  one  of  plaintiff's  witnesses,  and  on  ac- 
count of  newly  discovered  evidence  which  it 
is  claimed  would  have  enabled  the  defendant 
to  overc<Hne  said  surprising  testimony.  The 
unexpected  element  was  that  according  to 
the  witness  Lain  some  of  the  lumber  fur- 
nished by  the  plaintiff  to  the  defendant  was 
not  used  In  the  railroad  extension,  but  was 
transferred  to  another  company  to  replace 
lumber  which  the  defendant  had  previously 
borrowed  from  that  company  for  use  la  some 
of  defendant's  work.  The  testimony  thus 
produced  was  merely  Incidental  to  that  part 
of  the  evidence  whereby  the  plaintiff  was  at- 
tempting to  show  why  the  amount  of  lumber 
found  in  the  structure  as  built  was  less  than 
the  amount  of  lumber  alleged  to  .have  been 
delivered.  The  court  had  before  it  other 
evidence  tending  to  show  that  the  percent- 
age of  waste  ordinarily  and  reasonably  oc- 
curring was  sufficient  to  account  for  that 
difference.  It  was  therefore  a  matter  with- 
in the  discretion  of  the  court  to  determine 
whether  or  not  the  new  evidence,  which  de- 
fendant claims  that  it  could  produce  if  al- 
lo^ved  a  second  trial  of  the  case,  would  be 
likely  to  lead  to  a  different  determination  of 
the  main  issue. 

"A  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence  is  properly  denied 
where  in  the  opinion  of  the  trial  court  It  is  not 
probable  that  the  additional  evidence  would  have 
produced  a  different  result."  Atkinson  v.  West- 
ern Development  Syndicate,  170  Cal.  511,  160 
Pac.  303. 

The  order  is  affirmed. 

We  concnr:   JAMES,  J.;  BHAW.  J. 

(«  Okl.  U) 

WATKOCHB  et  aL  V.  SOHUI/TZ  et  aL 
(No.  8S48.) 

(Supreme  Court  of  GkUhonuu   Dec.  19,  1916.) 

(BsUabu*  hy  the  Court.) 

Apfkai.  and  Ebrob  «=9l44— Pabties— Nkcbs- 

SART  Pasties — Dismissal. 
Where,  in  an  action  to  qntet  title  to  real  es- 
tate, certain  defendants  file  disclaimers  and 
judgment  is  rendered  in  favOT  of  plaintiff  against 
the  remaining  defendants,  who  bring  proceed- 
inj^  in  error  to  reverse  said  judgment  and  join 
with  plaintiff  as  defendants  ki  error,  those  de- 
fendants who  filed  disclaimers  in  tbe  trial  court 
and  where  defendants  in  error  who  filed  dis- 
claimers waive  the  issuance  and  service  of  sum- 
mons in  error,  hut  do  summons  in  error  is  issaed 
and  served  upon  plaintiff  within  the  time  pre- 
scribed by  Iftw,  held,  that  defendants  in  error 
who  filed  disclaimers  were  not  necessary  parties 
to  the  proceeding  in  this  court,  and  the  cause 
should  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  923;  Dec.  Dig.  «=»144.] 

Error  from  District  Court,  Okfuskee  Coun- 
ty; George  C.  Crump,  Judge. 

Suit  by  Lucineal  Schultz  against  Watkochc 
and  others  and  R.  B.  Selvidge.  Judgment  for 
plaintiff,  and  defendants  bring  error.  On  mo- 
tion to  dismiss.    Motion  granted. 
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&  Fellows,  of  Tulsa,  for  plaintiffs  In 
error.  Carroll  &  Mason,  of  Tulsa,  for  de- 
fendants In  error. 

HAADT,  J.  Defendant  in  error,  Lndneal 
Scholtz,  brought  suit  in  tbe  dlstrld;  court  of 
Okfuskee  county  against  plaiotUEB  In  error 
and  defendants  in  error  Selvtdge,  Owens, 
Gayer,  and  Caldwell,  to  clear  her  title  to  cer- 
tain lands  situated  in  said  county.  There- 
upon defendants  in  error  above  named  filed 
disclaimers,  and  plaintiffs  In  error  filed  an- 
swers and  cross-petitions.  Upon  trial,  judg- 
ment w&a  for  plaintiff  decreeing  to  her  tbe 
fee-simple  title  to  said  lands  and  canceling 
and  removing  as  a  cloud  upon  her  title  the 
ccmveyances  by  which  plaintiffs  in  error 
held,  and  they  bring  tbe  case  here. 

Uotlon  fbr  a  new  tiial  was  overruled  De- 
cember 1,  1915.  Petition  in  error  with  case- 
made  attaidied  was  filed  In  this  court  on  May 
26,  1916.  and  summons  in  error  issued  upon 
that  date,  which  was  never  served  and  re- 
turned. On  July  31,  1916,  alias  summons  Id 
error  was  issued  and  served  on  said  defend- 
ant in  error  Schultz  on  August  4,  1916,  and 
she  flies  motion  to  dismiss  this  proceeding 
because  summons  In  error  was  not  issued 
and  served  upon  her  wlttUn  tbe  time  allowed 
by  law  for  such  service. 

Service  of  summons  In  error  was  net  had 
within  the  time  prescribed,  but  It  Is  urged 
that  the  cause  was  commenced  by  filing  to 
this  court  a  petition  in  error  with  case-made 
attached  and  a  waiver  of  service  of  summons 
In  error  by  all  the  defendants  In  error  ex- 
cept Schultz,  and  that  the  action  was  then 
pending  as  to  Schultz  and  the  time  for  such 
service  thereby  extended,  because  said  de- 
fendants Id  error  are  so  uDlted  In  interest 
with  defendant  In  error  Schultz  as  to  bring 
the  case  within  the  meaning  of  section  4659, 
Rev.  Laws  1910.  That  portion  of  the  section 
applicable  here  Is  as  follows: 

"Ad  actioD  shall  be  deemed  commenced,  within 
the  meaning  of  this  article,  as  to  each  defendant, 
at  the  date  of  tbe  summons  which  is  served  on 
bim,  or  OD  a  codetendant.  who  is  a  joint  contrac- 
tor or  otherwise  united  in  interest  with  him." 

Schultz  was  plaintiff  below  and  had  no 
unity  of  Interest  with  any  of  said  defendants 
In  error  In  the  subject-matter  of  tiUs  litiga- 
tion, but  on  tlie  contrary  was  seeking  to  have 
her  title  quieted  as  against  any  interest  which 
they  might  have  bad.  They  disclaimed  any 
such  Interest,  and  therefore  could  not  be  in 
any  wise  affected  by  a  reversal  of  tbe  judg- 
ment rendered  against  plaintlffa  in  error. 
De  Bolt  T.  Farmers'  Ex.  Bank,  148  Pac.  830; 
Seibert  v.  Bank,  25  Oki  778,  108  Pac  628; 
Love  r.  Cavett,  26  Okl.  170,  100  Pac.  063 : 
Yorla  V.  Bobbins,  163  Pa&  120;  Charvos  v. 
New  State  Bank,  1S3  Pac.  849;  Oen.  Elec. 
Go.  T.  Sapulpa  &  I.  Ry.  Co.,  153  Pac.  189. 

The  motion  to  dismiss  Is  ther^ore  sus- 
tained and  the  cause  dismissed.  All  the 
Justices  concur. 
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DUNCAN  et  al.  t.  RATOLIPF.  (No.  6811.) 
(Supreme  Coart  of  Oklahoma.    Dec  26,  191&> 

<B»lUtbu9  &ir  Editorial  Btaff.) 
Appui.  AMD  Bbbob  «=»7S1(7)— Kbtibw-^)ib- 

UZSSAL. 

Where  the  judgment  below  has  been  satis- 
fied, all  qaestiona  become  moot,  and  a  writ  of 
error  will  be  dismissed. 

[EM.  Note. — For  other  cases,  we  AppMl  and 
Error,  Cent.  Dig.  f  3122;  Dee.  IHg.  «=>7S1(7)J 

Error  from  District  Court,  AlfialCa  Ooonty ; 
James  W.  Steen,  Judge. 

Action  between  Hank  Duncan  and  oftlieis 
and  Ulllan  Ratcllff.  There  was  a  jadgment 
for  the  latter,  and  tbe  former  bring  error. 
Dismissed, 

W.  WUder,  of  Cherokee,  for  plaintiffs  in 
error.  Titus  &  Talbot^  of  Cherokee,  tat  de- 
fendant In  error. 

PER  CURIAM.  From  the  motion  to  dis- 
miss filed  herein  by  defendant  in  error,  st- 
tacbed  to  whl<^  Is  the  affidavit  of  the  clerk 
of  the  district  court.  It  appears  that  the 
Judgment  from  which  this  appeal  is  prose- 
cuted has  been  fully  satisfied  and  disdmig- 
ed.  Hence  the  qnestimis  presented  here 
have  ceased  to  exist  and  have  become  mooL 

The  appeal  is  therefore  dismissed. 


(a  CHd.  u> 
FROST  T.  HAZiEZ.   (Nol  6S20l) 

(Supreme  Court  of  Oklahoma.    Dec  26,  191CD 

(Svllalut  hv  th«  Court.) 

Afpeai.  and  Ebbob  ^9773(6)  —  Rktiew  — 
BBnra. 

Where  plaintiff  in  error  has  inepared,  swv* 

ed,  and  filed  a  brief  as  required  by  the  rales  «f 
this  court,  and  there  ia  do  brief  filed  and  no 
reason  given  for  its  abseoce  on  tbe  part  of  de- 
fendant In  error,  tliia  court  is  not  requind  to 
search  the  record  to  And  some  theory  upon  wUA 
the  judgment  below  may  be  sustained;  bat, 
where  the  brief  filed  appears  reasonably  to  sus- 
tain the  assignments  of  error,  the  court  may  re- 
verse tbe  Judgment  in  acoordanoe  with  the  pray- 
er of  the  petition  of  plaintiff  In  error. 

[Ed.  Note,— Fot  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  8104,  8110;  Dec  Dig. 
773(5).] 

Error  from  County  Court.  Greer  County; 
H.  M.  Thacker,  Judge. 

Action  by  W.  D.  Haley  against  O.  C  Frost 
There  was  a  judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  re- 
manded. 

Wylie  Snow,  of  Mangum,  for  iilaintlff  In 
error. 

PER  CURIAM.  On  February  6.  1913,  W. 
D.  Haley,  defendant  In  error,  sued  O.  C 
Frost,  plaintiff  in  error,  in  the  county  court 
of  Greer  a>unty  in  damages  to  recover  $300 
alleged  to  have  been  procured  from  Um 
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ttaTou^li  fraud.  The  petltitHi  gmbBtantially 
flFtates:  That  while  partners  they  agraed  to 
purchase  a  certain  ptxd  hall  In  the  tAtj  of 
Mangum  frvHU  one  Renard;  that  defendant, 
acting  as  agent  for  the  partnership,  repre- 
sented  to  plaintiff  that  the  purchase  price  of 
said  property  was  $1,800 ;  that  plaintiff  paid 
one-half  of  said  purchase  price,  or  $900,  to 
said  Renard ;  that  thereafter  plalntlfl,  de^ 
iDg  to  discontinue'  his  relatlcms  with  defend- 
ant, and  believing  that  defendant  had  paid 
a  like  sum  as  bis  part  of  the  purchase  price 
of  said  property,  as  represented  by  defend- 
ant, purchased  the  Interest  of  said  defendant 
in  said  property,  paying  him  therefor  $300 
cash  and  took  up  two  notes  of  $300  each,  giv- 
en by  said  defendant  to  Renard  as  his  part 
of  the  purchase  price  of  said  property ;  that 
thereafter  plaintiff  learned  that  defendant 
had  in  fact  paid  only  $600  for  his  part  of  the 
purchase  price,  Instead  of  $900  as  represent- 
ed, and  plaintiff  was  thereby  Induced  by 
fraud  and  said  misrepresentations  to  part 
with  $900  for  the  interest  owned  by  said  de- 
fendant in  said  property.  Defendant,  for  hla 
answer  and  cr(»s-petition,  denied  all  the  ma- 
terial allegations  contained  In  plaintiff's  pe- 
tition, and  asbed  judgment  for  $65,  as  bis 
part  of  the  profits  of  said  business  during  the 
term  it  was  operated  as  a  partnership  busi- 
ness, and  in  his  amended  answer  and  cross- 
petJOon  asked  for  $37.50  more  for  services 
rendered  In  said  business.  Plaintiff  filed  his 
reply  thereto,  consisting  of  a  general  denial. 
Upon  the  issues  thus  joined,  the  cause  pro- 
ceeded to  trial  to  a  jury,  and  verdict  render^ 
ed  as  prayed  by  plaintiff,  except  as  to  the 
amount  of  the  above  set-offs,  which  were  al- 
lowed and  Judgment  was  entered  accord- 
ingly. 

To  reverse  this  judgment  defendant  urges 
four  assignments  of  error:  (1)  Error  In  ad- 
mitting incompetent  evidence;  (2)  error  in 
refusing  to  give  certain  requested  Instruc- 
tions; (3)  error  In  giving  instruction  No.  5; 
(4)  error  In  overruling  bis  motion  for  new 
trial. 

Defendant  In  error  has  not  filed  a  brief  In 
this  case  or  offered  any  excuse  for  such  fail- 
ure. The  brief  of  plaintiff  appears  reason- 
ably to  sustain  the  assignments  of  error,  and, 
under  the  well-settled  rule  of  this  court,  we 
are  not  required  to  search  the  record  to  find 
some  theory  npoa  which  the  judgment  below 
may  be  sustained,  hut  may  reverse  the  judg- 
ment In  accordance  with  the  prayer  of  the 
petition  in  error.  Security  Ins.  Co.  v.  Droke, 
40  OkL  116,  136  Pac.  430;  J.  Boaenbaum 
Grain  Co.  T.  Hlgglns,  40  Okl.  181,  1S6  Pac. 
1073 ;  Purcell  Bridge  &  Transfer  Co.  v.  Hlne, 
40  Okl.  200.  137  Pac.  608;  Flrtt  Nat  Bank 
of  SalUsaw  r.  BaUard,  41  OkL  653,  139  Pac. 
283 ;  De  Hart  OU  Go.  r.  Smith,  42  OkL  201, 
140  Pac.  1154. 

The  Judgment  of  the  trial  court  Is  reversed, 
and  the  cause  remanded. 


(ft  Okl.  6S1) 

SOVEREIGN  CAMP  OF  WOODMk.*?  OP 
THB  WORLD  v.  GHTJMLBT. 
(Na  8842.)' 
(Supreme  Court  of  Oklahoma.   Oct.  31,  1916.) 

(SvUaJHu  bv  the  Court.) 
Appeal  and  EIkbob  4s»fi67(l)— Oasb-Madb— 

AlfENDMENTS. 

The  time  within  which  to  suggest  amend- 
ments to  a  case-made  begins  to  run  after  the 
expiration  of  the  time  allowed  within  whidi  to 
make  and  serve  same,  and  not  after  the  actual 
service  thereof,  and  a  ease-made,  signed  and 
settled  before  the  expiration  of  tlie  time  within 
which  to  snggest  amendments.  Is  a  nullity. 

[Ed.  Note. — For  other  cases,  sea  Appeal  and 
Error,  Cent.  Di?.  §8  2515-2518,  262a-252;e: 
Dec.  Dig.  «=»567(1).T 

Error  from  District  Court,  Stephens  Couiv 
ty ;  Cham  Jones,  Judge. 

Action  by  Ida  Cbnmley  against  the  Sovei 
eign  Camp  of  the  Woodmen  of  the  World 
l^ere  was  a  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Dismissed. 

Maxey  &  Brown,  of  Muskogee,  for  plain- 
tiff to  error.  E.  H.  Bond  and  J.  M.  Sandlln, 
both  of  Duncan,  for  defendant  in  error. 

PER  CURIAM.  It  la  urged  that  this  ap- 
peal should  be  dismissed,  for  the  reason  that: 

"The  case-made  is  void  because  it  was  settled 
and  certified  by  the  trial  judge  in  the  absence  of 
defendant  in  error  or  her  attorneys  and  without 
their  consent  prior  to  the  expiration  of  the  time 
granted  defendant  in  error  to  annest  amend- 
ments." 

The  facts  are:  On  November  26.  1915, 
plaintiff  in  error  was  granted  90  days  to  make 
and  serve  case-made,  10  days  for  suggestion 
of  amendments  and  same  to  be  settled  on 
5  days'  notice.  This  extension  of  time  for 
making  and  serving  case  would  have  expired 
on  February  24,  1916;  but  on  February  17th 
plaintiff  in  error  was  granted  45  days  addi- 
tional within  which  to  make  and  serve  case- 
made,  which  time  would  expire  on  April  10, 
1916.  In  addition  thereto  the  last  order  pro- 
vided that  "the  plainitlff  to  have  10  days  after 
service  of  case-made  In  which  to  suggest 
amendments  thereto."  The  case-made  was 
served  March  25,  1916,  and  was  settled  and 
signed  on  April  16,  1916,  pursuant  to  notice 
given  defendant  In  error  on  April  13th.  It 
therefore  clearly  appears  that  the  time  for 
suggesting  amendments  would  begin  to  ran 
from  April  10th,  and  that  the  case-made 
was  settled  and  signed  before  the  expiration 
of  the  time  given  to  suggest  amendments. 

The  case  of  Frey  v.  McOune  et  al.,  153  Pac 
109,  is  squarely  in  point  In  that  case,  as 
here,  the  order  giving  time  for  su^estlng 
amendments  read,  "Defendants  to  have  ten 
days  after  service  of  same  within  which  to 
suggest  amendments  thereto,"  and  It  was 
said: 

"It  has  been  repeatedly  held  by  this  court  that 
the  time  within  which  to  suggest  amendments 
to  a  case-made  begins  to  run  after  the  expiration 
of  the  time  allowed  within  which  to  make  and 
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«rve  same,  and  not  after  the  aetoal  MrrtM 
thereof.  CnmmlngB  t.  Tate,  147  Pac.  804; 
Memphis  Steel  Const  Co.  t.  Hutchinson,  147 
Pac.  771." 

The  appeal  la  therefore  dlamlased. 


(13  Okl.  Cr.  80) 

Ex  parte  NELSON.  (No.  A-^6S.) 
(Criminal  Coart  of  Appeals  of  Oklahoma.  Jan. 
16,  1917.) 

(Svttabut  hv  Smorial  Staff.) 

Bail  «=>47— A ppucation— Denial 

An  application  to  the  Criminal  Court  of 
Appeals  for  admission  to  bail  will  be  dismissed 
where  the  applicant  had  not  previouslr  present- 
ed his  application  to  the  district  court  or  judge. 

[Ed.  Note.— For  other  caaea,  see  Bail,  Cent. 
Dv-  H  16&-183.  257;  Dec  Dig.  «=947.] 

Application  by  Bud  Nelson  for  admlaslon 
to  bail.  Application  denied. 

Pat  Malloy,  of  Talsa,  and  B.  F.  Scott,  of 
Pawhnsba,  for  petitioner.  S.  P.  Freellng, 
Atty.  Gen.,  and  B.  McMillan,  Asst.  Atty.  Gen., 
for  the  State. 

PER  CURIAM.  The  application  of  Bad 
Nelson  to  be  let  to  l>ail  alleges,  in  substance, 
that  be  is  unlawfully  restrained  of  his  liber- 
ty  and  detained  by  B.  M.  Frease,  sbcriff  of 
Osage  coanty.  In  the  county  Jail  at  Pawbus- 
ka,  and  is  so  held  in  custody  by  virtue  of  a 
certain  commitment  issued  by  the  county 
Judge  of  Osage  county  upon  the  charge  that 
he  on  April  1,  1916,  did  Icili  and  murder  one 
John  Kennedy;  petitioner  having  waived 
a  preliminary  examination  npon  said  charge. 
Then  follows  a  recital  of  the  facts  and  cir- 
cumstances in  connection  with  the  homicide 
tending  to  show  that  petitioner  acted  in  bis 
necessary  self-defense,  and  praying  tliat  be 
be  admitted  to  ball  and  bis  bond  be  fixed  in  a 
reasonable  amount  On  the  day  the  petition 
was  filed  the  Attorney  General  filed  a  motion 
to  dismiss  the  application  on  the  ground  that 
the  same  had  not  been  presented  to  the  dis- 
trict court  or  judge  of  Osage  county  before 
being  flied  In  this  court  as  required  by  the 
rules  of  this  court 

For  the  reasons  therein  stated,  the  motion 
to  dismiss  Is  sustained. 


(13  Okl.  Cr.  60) 

PIAZZI  T.  STTATB.    (No.  A-2S89.) 
(Criminal  Court  ot  Appeals  of  Oklahoma.  Jan. 
18,  1917.) 

(Syllabut  hv  tf*«  Court.) 

CanrnvAL  Law  9=»1159C2)— Appbal—Vebdiot 

— Rbvbbbal. 
The  credibility  of  witnesses  and  the  weight 
and  value  to  be  nven  their  testimony  is  a  ques- 
tion solely  for  uie  jury's  determination;  and, 
to  reverse  a  judgment  on  the  ground  that  the 
verdict  is  contrary  to  law  and  the  evidence,  this 
court  must  find  as  a  matter  of  law  that  the  evi- 
dence ia  insufficient  to  warrant  the  conviction. 

[Ed.  Note.— For  odier  cases,  see  Criminal 
Law,  Cent  Dig.  |  8076 ;  Dec.  Dig.  «=9ll5g(2).] 


Appeal  from  Coontr  Ooart,  Coal  Q>imt7; 
P.  B.  WUbelm.  Judge. 

R.  PiaEEl,  was  convicted  of  a  vlcdatloa  of 
the  prohibitory  law,  and  appeals.  Affirmed. 

West  &  Tbreadgill,  of  Coalgate,  for  plain- 
tiff In  error.  B.  UcMlUan.  Asst  Atty.  Gen., 
for  the  Stat& 

ARMSTRONG,  J.  On  Information  filed  In 
the  county  court  of  Coal  county,  charging 
that  he  did  unlawfully  sell  to  one  John  Bus- 
sell  whisky,  the  plalnticr  in  error  was  con- 
victed and  bis  punishment  fixed  at  a  fine  of 
$75  and  30  daya'  confinement  in  the  county 
jail.  Judgment  was  entered  October  14, 1915. 
It  Is  contended  that  the  evidence  Is  insuffi- 
cient to  support  the  verdict.  The  complainins 
witness  John  Russell  testified  that  be  had  liv- 
ed in  Coalgate  about  18  years  and  bad  known 
the  defendant  R.  Plazzl  some  10  or  12  years ; 
that  he  bought  whisky  from  the  defendant 
two  or  three  times,  paying  him  $1.50  and  $1 
therefor.  Plazzl,  as  a  witness  In  his  own 
bebalf,  testified  that  he  had  lived  In  Coal- 
gate 25  years,  and  that  he  at  no  time  sold 
whisliy  to  the  complaining  witness  John  Rus- 
sell. 

After  a  careful  examinatioii  of  the  record 
we  are  not  prepared  to  say  that  the  Jury 
were  not  warranted  in  finding  the  verdict  re- 
turned by  them.  The  credibility  of  witness- 
es and  the  weight  and  value  to  be  given  their 
testimony  Is  a  question  solely  for  the  jury's 
determination ;  and  to  reverse  a  Judgment  on 
the  ground  that  the  verdict  Is  contrary  to  the 
lAw  and  the  evidence  this  court  must  find  as 
a  matter  of  law  that  the  evidence  Is  Insnffi- 
clent  to  warrant  a  conviction. 

The  record  falls  to  show  that  any  objec- 
tions were  made  or  exceptions  taken  to  tli« 
Instructions  given  by  the  trial  court  and  wo 
find  nothing  in  the  record  Indicating  improp- 
er motive  or  prejudice  on  the  part  of  the 
jury. 

It  follows  that  the  judgment  appealed  from 
must  be  and  the  same  Is  hereby  affirmed. 

DOYLE,  P.  J.,  and  BRETT,  J.,  concur 


(13  Okl.  Cr.  «) 
Ex  parte  McALESTER.    (No.  A-2791.) 
(Criminal  Court  of  Appeals  of  Oklahwna. 
Jan.  9,  1917.) 

(SvttiAuB  6v  iK«  OonrtJ 

1,  Habeas  Gobpub  9s»27  —  Qubstions  Pbk- 
sented— jubisdictjon  of  couet. 

The  jurisdiction*  of  a  court  or  judge  to  ren- 
der a  particular  judgment  or  sentence  by  whidh 
a  person  is  imprisoned  la  always  a  proper  sub* 
ject  of  inquiry  on  hal>eas  corpus. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  |  22;  Dec  Dig.  *=»27.] 

2.  JUBT  «=»31(1)^UBY  Tbial— Right  to. 

The  constituticAal  guarantees  intended  to 
secure  the  liberty  of  the  citisen  to  the  right  of 
a  trial  by  jury  cannot  be  eyaded  by  the  nature 
of  the  powers  vested  In  the  municipality  under 
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its  charter,  or  the  oatnre  of  the  jurisdlctloii  con- 
ferred hy  the  municipal  court. 

[Ed.  Note— For  other  caseB.  see  3xaj,  Oent. 
Dig.  iS  204,  214;  Dec  Dig.  <»=>ai(l).] 

In  the  matter  of  tbe  ^vUcatiim  of  I>ot> 
ottay  McAleater  tor  a  wilt  of  habeas  corpus. 
Writ  Issued,  and  p^ltimier  discharged. 

F.  8.  Winn,  o(  Oklahoma  Olty,  for  peti- 
tioner, B.  D.  Shear.  Municipal  Counselor, 
and  Frank  Watson,  twth  of  Oklahoma  Olty, 
for  respondent. 

DOYLE.  P.  J.  Tbia  Is  an  application  for 
writ  of  habeas  corpus  by  Dorothy  McAlester, 
who  alleges  that  she  is  Illegally  restrained 
of  her  Uberty  by  W.  B.  Nichols,  chief  of 
police  of  Oklahoma  dty. 

It  Is  alleged  In  the  petition  that  on  the 
1st  day  of  July,  1916.  petitioner  was  convict- 
ed on  a  charge  of  vagrancy  In  the  munici- 
pal court  of  Oklahoma  dty,  and  was  sen- 
tenced to  pay  a  fine  of  $26  and  costs,  and 
to  be  confined  in  the  dty  Jail  for  30  days; 
that  thereafter  the  dty  officers  of  said  dty 
accepted  the  sum  of  $11  and  costs  In  full  of 
said  fine  and  costs,  and  ordered  that  said 
Jail  sentence  would  be  suspended  during  the 
absence  of  the  petitioner  from  Oklahoma 
City;  that  petitioner  in  obedience  to  said 
arrangement  and  order  went  to  her  home 
near  Jones  City  in  Oklahoma  county  and  re* 
malned  there  until  Saturday,  July  15th, 
when  she  returned  to  Oklahoma  City  in  pur- 
suance to  a  notice  from  her  attorney,  F.  S. 
Winn,  to  be  present  at  the  district  court  of 
Oklahoma  county  on  said  day  for  the  pur- 
pose of  trying  a  divorce  case;  that  said 
case  was  not  called  on  said  day,  and  her 
attorney  requested  petitioner  to  remain  over 
in  said  dty  until  Monday,  July  17th,  to  at- 
tend the  trial  of  said  divorce  case;  that 
on  Sunday  afternoon,  petitioner  was  arrested 
and  placed  in  the  dty  Jail,  and  on  Monday 
morning.  July  17th,  she  was  brought  into 
the  munidpal  court  of  said  dty,  and  again 
tried  upon  the  diarge  of  vagrancy,  and  was 
convicted  and  sentenced  to  pay  a  fine  of 
$99  and  costs  and  to  serve  a  Jail  sentence  of 
30  days;  "that  at  the  time  the  case  was 
called  for  trial  your  petitioner  acquainted 
the  court  with  the  facts  requiring  her  pres- 
ence in  the  dty.  and  requested  said'  court 
that  she  har^  opportunity  to  procui^  her 
counsel,  F.  S.  Winn,  and  have  said  cause 
continued,  in  order  that  she  might  be  able  to 
prove  said  facts;  that  said  court  refused 
to  continue  said  cause,  or  to  get  any  Infor- 
mation to  said  attorney,  and  convicted  your 
petitioner  without  any  proof  whatever,  as 
to  the  offense  of  vagrancy  or  any  other 
offense."  On  the  filing  of  the  petition  the 
writ  Issued  returnable  on  the  20th  day  of 
July,  1916,  at  which  time  the  officer  to 
whom  it  was  directed  produced  the  petllion- 
«r  in  court,  and  at  the  same  time  filed  his 
answer. 


[1]  l^ere  is  no  necessity  that  we  ahonid 
pass  upon  more  than  one  of  the  various  ques- 
tions raised  in  this  case;  that  question  Is 
whether  or  not  the  Judgment  and  sentence 
by  virtue  of  which  she  is  imprisoned  Is  void. 
The  Jurisdiction  of  a  court  or  Judge  to  ren- 
der a  particular  Judgment  or  sentence  by 
which  a  person  Is  imprisoned  Is  always  a 
proper  subject  of  Inquiry  on  habeas  cor- 
pus. In  re  Wilkins,  7  Okl.  Or.  422,  116  Pat 
Ilia 

[Z]  The  question  here  presented  has  been 
passed  upon  in  the  case  of  In  re  Johnson, 
12  Okl.  Or.  — ,  161  Paa  1097.  Under  the 
holding  of  the  court  in  that  case  the  mu- 
nicipal court  was  without  power  or  author- 
ity to  try  and  convict  the  petitioner  without 
a  Jury  trial,  and  said  court  exceeded  itM 
Jurisdiction  In  rmderlng  the  Judgment  and 
sentence 

It  follows  that  petitioner  must  therefore 

be  discharged  from  custody. 

ARMSTRONG  and  BRETT.  IJ^  concur. 


OS  OU.  cr.  G5) 
JUSTUS  V.  STATE.   (No.  A^2447.} 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Jan.  13,  1917.) 

(SyOalui  by  the  Court.) 

Criminal  Law  <g=>1131(5)— Appeal— Escape. 

M'htre  n  defendant  has  been  convloreil  and 
Bcnteuccd.  and  perfects  an  appeal,  this  court 
Villi  not  consider  his  appeal,  unless  defendant  is 
where  he  can  be  made  to  respond  to  an;  judg- 
ment or  order  which  may  be  rendered  in  the 
case.  And  where  a  defendant  makes  his  escape 
from  tbe  custody  of  the  law,  and  becomes  a  ni- 
gitive  from  justice,  the  appeal  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  2975;  Dec.  Dig.  4=>1131(6).] 

'  Appeal  from  District  CJonrt,  Canadian 
Conn^;  John  J.  Carney,  Judge. 

Edward  B.  Jostus,  was  convicted  of  the 
larceny  of  domestic  animals,  and  appeals. 
Appeal  dismissed. 

I.  H.  LoQkabaugh,  of  Watonga,  and  J.  N. 
Roberscm,  of  El  Reno,  for  plaintiff  in  error. 
S.  P.  Freellng,  Atty.  Gen.,  R.  McMillan,  AssL 
Atty.  Gen.,  and  B.  F.  Maley,  Go.  AtCy.«  of 
El  Row,  for  the  State. 

ARMSTRONG,  J.  The  plaintiff  In  error 
was  convicted  in  the  district  court  of  Canadi- 
an county  on  an  information  charging  the 
theft  of  two  mules,  the  property  of  one  S. 
M.  Mabry.  The  Judgment  and  sentence  of 
the  court,  rendered  January  2,  1915,  was 
that  he  be  imprisoned  In  the  penitentiary  for 
the  term  of  five  years.  To  reverse  the  Judg- 
ment an  appeal  was  perfected  by  filing  in 
this  court,  on  April  26,  1915,  a  petition  in 
error  with  case-made.  A  motion  to  dismiss 
the  appeal  has  been  filed,  which,  omitting  tbe 
formal  parts,  reads  as  follows : 

"In  this  case  comes  S.  P.  Freeling,  Attorney 
General,  and  R.  McMillan,  Assistant  Attorney 
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General,  and  morea  the  court  to  dismiss  the  ap- 
peal herein,  for  the  reason  ^at  the  plaintiff  In 
error,  the  said  BM.  Justus,  is  not  a  citizen  of 
the  state  of  Oklahoma,  and  is  out  of  the  juris- 
diction of  this  court,  and  ia  at  this  time  an 
inmate  of  the  penitentiary  of  the  state  of  Kan- 
sas, to  which  lie  has  been  sent  recently  on  a 
charge  of  hone  atealins  and  under  a  sentence 
of  seven  years*  confinement.  As  an  evidence  of 
these  statements  concerning  the  whereabouts  of 
the  said  Ed.  Justus,  we  file  herewith  as  Exhibit 
A,  making  it  a  part  of  this  motion  as  much  as 
though  the  same  had  been  copied  in  l^e  same, 
a  letter  from.R.  H.  Hudspeth,  record  clerk  of 
the  Kans&s  penitentiary,  and  asks  the  court  to 
consider  the  same.  With  these  facts,  which  we 
veriljr  believe  to  be  true,  we  ask  the  court  to 
dismiss  this  appeaL" 

The  auestloQ  presented  by  the  motion  to 
dismiss  Is  the  same  as  that  decided  In  Bel- 
cher V.  State,  g  Okl.  Cp.  50, 130  Pac.  B15,  Peel 
V.  State,  9  Okl.  Or.  284,  131  Pac.  548,  Gorrell 
T.  State,  10  Okl.  Cr.  007,  143  Paa  841,  and 
WllUams  V.  State.  11  Okl.  Cr.  83,  141  Pac. 
453.  In  those  cases  It  was  held  that  where 
a  defendant  had  been  convicted  and  seoteoc- 
ed  and  perfected  an  appeal,  this  conit  will 
not  consider  his  appeal  an  leas  the  defendant 
Is  where  he  can  be  made  to  respond  to  any 
Judgment  or  order  which  may  be  rendered  In 
the  case,  and  where  the  defendant  makes 
his  escape  from  the  custody  of  the  law,  and 
becomes  a  fugitive  from  Justice,  this  court 
wUl,  on  motion,  dismiss  his  appeaL 

We  are  of  the  opinion  that  plaintiff  in  er- 
ror has  waived  the  right  to  have  his  appeal 
in  this  case  considered  and  determined.  The 
appeal  Is  therefore  dismissed. 

DOTLE^  P.  Jh  and  BRETT,  J.,  concur. 

m  Okl.  Cr.  6Tj  " 

OAMNON  T.  STATE.   (No.  A-25S5.) 
(CMminal  Oonrt  of  Appeals  of  Oklahoma. 
Jan.  13.  1017.) 

(Svllahua  Iv  tU  Court.) 

Irtoxicatthq  Liquors  ®=9236<1)— OmiraBS— 
BviDENCB— Sufficiency. 
In  a  prosecution  for  dhe  nnlawlol  selling 
of  intoxicating  liquor,  the  evidence  examined, 
and  held  sufficient  to  sustain  the  verdict,  and 
that  no  rerersible  error  was  committed  upon 
the  trial 

[Ed.  Mote.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  |  300;  Dea  Dig.  «s»236(l).l 

Appeal  from  Connty  Court,  Blatne  Coun- 
ty; Ed.  Baker,  Judge. 

John  Cannon  was  convicted  of  a  violation 
of  the  prohibitory  law,  and  he  appeals.  Af- 
firmed. 

I.  H.  Lookabaugta,  of  Watonga,  for  plain- 
tiff in  error.  R.  MciaUan,  Asst  Atty.  Gen., 
for  the  State. 

DOTLE,  P.  J.  On  information  filed  In  the 
county  court  of  Blaine  county,  charging  that 
he  did  unlawfully  sell  one  quart  of  alcohol 
to  one  Jess  Foutz,  the  plalntlfC  in  error,  John 
Cannon,  was  convicted,  and  in  accordance 
with  the  verdict  of  the  Jury  was  sentenced 


to  be  confined  in  the  county  Jan  for  90  days 
and  to  pay  a  fine  of  f200,  and  he  appeals 
from  the  Judgment. 

As  a  witness  In  his  own  behalf,  he  testified 
that  the  complaining  witness  Foutz  and  the 
other  two  witnesses  for  the  state  came  to 
him  and  asked  where  they  could  get  some- 
thing to  drink ;  that  they  had  looked  the 
tovra  over  and  could  not  find  anything;  that 
he  said  if  they  would  wait  until  about  7 
o'clock  he  would  see  what  he  could  do ;  that 
he  went  to  three  different  places,  and  finally 
got  a  quart  of  alcohol  and  brought  It  back 
and  gave  It  to  Mr.  Foutz,  who  paid  him  for  it. 

Considering  the  fact  that  the  testimony  of 
the  plaintiff  in  error  In  his  own  behalf  Is 
conclusive  of  his  guilt,  we  deem  it  anneces- 
sary  to  consider  the  numerous  assignments 
of  error.  It  is  sufficient  to  say  that  we  &il 
to  see  that  plaintiff  in  error  suffered  any 
prejudice  as  to  any  substantial  right  or  any 
right  whatever  by  reason  of  the  rulings  com- 
plained of.  So  far  as  appears  by  the  record, 
be  has  had  a  fair  and  impartial  triaL 

The  Judgment  amiealed  from  will  therefore 
be  affirmed. 

ARMSTRONG  and  BRETT,  JJ.,  ooncor. 


OS  Okl.  Cr.  my 
SHARP  T.  STATE.    (Now  A-2561.) 

(Criminal  GoorC  of  Appeals  of  Oklahoma.  Jul 
13,  1917.) 

{SifUabut     tha  Court.) 

1.  Cbiuinai.  Law  «=>308— JUDoinirr-PDB- 

POSE  OF. 

In  a  criminal  action,  the  purpose  of  the  pro* 
ceeding  being  to  punish  the  defendant  in  perwm, 
the.  action  most  necessarily  abate  upon  Us 

death. 

[Ed.  Note.— For  other  caaea,  see  Obnlnal 
Law,  Cent  Dig.  H  608,  609;  De&  Dig.  4=» 

303.] 

2.  FiNBS  «=»17%— DUTH— Abatkiceitt. 

Where  the  defendant,  after  having  been  con- 
victed, appeals  from  a  judgment  imposing  a  fine 
and  imprisonment,  dies  pending  his  appeal  from 
the  Judgment,  the  proceedings  abate,  sod  the 
fine  cannot  be  enforcied  against  his  estate. 

[Ed.  Note.— For  other  caiwi;  aee  Fines,  Dec 
Dig.  «=>17H.] 

Appeal  from  County  Court.  Pawnee  Coun- 
ty; Gto.  E.  Merritt,  Judge. 

T.  I.  Sharp  was  convicted  of  a  violatiim  cS 
the  prohibitory  law,  and  he  appeals.  Jodc- 
ment  abated  because  of  death  of  d^^dant 

Redmond  S.  Cole,  of  Pawnee,  for  plaintiff 
In  error.  B.  McMillan,  Asst  Atty.  Gen.,  for 
the  State. 

DOYLE,  P.  J.  The  plaintiff  In  error,  T.  I. 
Sharp,  was  convicted  In  the  county  court  of 
Pawnee  county  of  a  violation  of  the  pro- 
hibitory law,  and  his  punishment  fixed  at  a 
tine  of  $50  and  costs  and  confinement  for  30 
days  in  the  county  Jail ;  failing  to  pay  said 
fine  and  costs  that  be  be  further  so  confined 
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uatU  the  same  la  satlsfled  as  lav  provid- 
ed. From  the  Judgment  rendered  aa  the  ver- 
dict be  appealed  by  flUng  In  this  court  on 
October  14,  1910,  a  petition  in  error  with 
case-made.  On  Sept  4.  1916,  while  bis  ap- 
peal was  pending  and  a^raltbig  decision  be- 
fore this  court  he  darted  this  life.  His 
counsel  ol  record  have  filed  a  motion  to 
abate  the  proceedings. 

[1]  In  the  case  of  Boyd  r.  State,  .8  OU. 
Cr.  684.  108  Pac.  431,  it  Is  said: 

'*Ia  a  crimiaal  action,  the  sole  purpose  of 
the  proceedings  is  to  enforce  the  criminal  law 
and  punish  the  person  found  guilty  of  a  viola- 
tion tbereoC.  The  personal  representative  of  the 
deceased  is  not  responsible  for  the  alleged  viola- 
tion of  the  law  hy  the  defendant  during  his  life- 
time, and  cannot  be  required  to  satisfv  the  judg- 
ment rendered  against  him.  It  is  only  the  per- 
son adjudged  guilty  who  can  be  poniahed,  and 
a  judgment  cannot  be  enforced  when  the  only 
subject-matter  upon  which  it  can  operate  has 
ceased  to  exist." 

And  see  United  States  v.  Dunne,  173  Fed. 
254,  97  a  C.  A.  420,  19  Ann.  Cas.  1145. 

[2]  In  a  criminal  action  the  purpose  of 
the  proceedings  being  to  punish  the  defend- 
ant in  person,  the  action  must  necessarily 
abate  upon  bis  death.  It  Is  therefore  con- 
sidered and  adjudged  that  the  proceeding  in 
the  above^ntltled  cause,  and  especially  un- 
der the  Judgment  therein  rendered,  have 
abated,  and  that  the  county  court  of  Pawnee 
county  enter  its  appropriate  order  to  that 
effect. 

ARMSTRONG  and  BROTT*  JJ^  cmcor. 


<U  OU.  Cr.  71) 

CRUZAN  et  al.  t.  STATB.    (No.  A-2445.) 

(Criminal  Court  <tf  Appeals  of  OlUahoma. 
Jan.  15,  1917.) 

(Bifttahua  by  IA«  Court.) 

1.  GsnnnAi.  Law  «=»622a),  UlSaiMTBUX^ 
Sktbranos. 
Under  Procedure  Criminal,  section  5878, 
Rev.  Laws  1910,  where  two  or  more  persona  are 
jointly  charged  with  a  misdemeanor,  the  grant- 
ing or  refusal  of  a  severance  rests  in  the  dis- 
cretion of  the  courL  The  exercise  of  such  dis- 
cretion is  reviewable;  but  to  be  reviewed  the 
case-made  must  show  an  application  for  a  sev- 
erance setting  out  sufficient  grounds  therefor 
and  supported  by  affidavits  or  oral  testimony. 


rEd.  Notfc— For  other  cases,   see  Criminal 


2.  CanaiTAx,  Law  «3»106B(14)— AFPuir—lH- 


SICBDOnONS. 

Errom  assigned  upon  instructions  given  by 
the  trial  court  will  not  be  considered  upon  ap- 
peal, where  the  record  fails  to  show  that  any 
objections  were  made  or  exceptions  talten  to 
such  instructions  at  the  time  they  were  given. 

[Ed,  Note. — For  other  cases,  see  Criminal 
Law,  Dec  Dig.  «=3lOS6(14).] 

3.  Intoxicatino  Liquobs  <S=3 236(5) — Offens- 
es— Uni^wful  Possession. 
In  a  prosecution  for  unlawful  possession  of 
intoxicating  Uguors  with  intent  to  violate  pro- 
visions of  the  prohibitor7  law,  the  evidence  con- 


sidered, and  held  sufficient  to  sustain  the  ver- 
dict and  judgments  of  conviction. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liauors,  Cent.  Dig.  i  309;  Dec.  Dig.  «=>236(5).] 

Appeal  from  Coauty  Court,  Pawnee  Coun- 
ty ;  Geo.  E.  Merrltt,  Judge. 

Charles  Cruzan,  Sarah  Johnston,  and  W. 
M.  Slinonson  were  Jointly  convicted  of  the 
unlawful  possession  of  Intoxicating  liquors, 
and  they  appeal.  AtBrmed. 

McNeill  &  McNeill,  of  Pawnee,  tor  plaintUTs 
in  error.  R.  McMillan,  Asst.  Atty.  Gen.,  for 
the  Stat& 

DOYLE,  P.  J.  The  information  In  this 
case  Jointly  charged  Berry  Janes,  Charles 
Cruzan,  Sarah  Johnston,  and  W.  M.  Simon- 
son,  witii  the  crime  of  having  possesalwi  of 
intoxicating  liquors  with  the  unlawful  intent 
to  violate  proTlBi<His  of  tlie  prohibitory  liquor 
law.  When  the  case  was  called  for  trial,  it 
was  shown  that  the  defendant  Berry  Janes 
was  unable  to  be  present  on  account  of  sick- 
ness, and  the  case  was  continued  as  to  him. 
Thereupon  defendant  Sarah  Johnston  moved 
for  a  separate  trial,  which  motion  the  court 
overruled.  The  case  proceeded  to  trial,  and 
the  plaintiffs  in  error  were  found  guilty. 
From  the  Judgments  rendered  In  pursuance 
of  the  verdict  wherein  Charles  Cruzan  was 
sentenced  to  pay  a  fine  of  $50  and  be  confin- 
ed in  the  county  Jail  for  a  period  of  30  days, 
and  Sarah  Johnston  was  sentenced  to  pay  a 
fine  of  $100  and  be  confined  In  the  county 
Jail  for  30  days,  and  W.  M.  Simonsou  was 
sentenced  to  pay  a  fine  of  $100  and  be  con- 
fined in  the  county  Jail  for  a  period  of  30 
days,  the  plaintiffs  In  error  appeal 

[1]  The  ruling  of  the  court  In  refusing  to 
grant  the  defendant  Johnston  a  severance  is 
the  first  error  assigned. 

Our  Criminal  Code  provides  that: 

"When  two  or  more  defendants  are  Jointly 
prosecuted  for  a  felony,  any  d^endant  requir- 
ing it  must  be  tried  separately.  In  other  cases 
detendants  jointly  prosecuted  may  be  tried  sepa- 
rately or  jointly,  in  the  discretion  of  the  court." 
Section  6878,  Bev.  Laws. 

The  exercise  of  the  discretion  here  given  to 
the  trial  court  in  granting  or  refusing  a  sev- 
erance in  a  misdemeanor  case  is  reviewable ; 
but,  to  make  the  same  the  subject  of  review, 
the  case-made  or  bill  of  exceptions  must  show 
an  application  for  a  severance  setting  out 
some  unusual  and  extraordinary  condition 
or  state  of  facts  in  connection  with  the  case 
which  would  materially  prejudice  the  rights 
of  the  applicant  In  a  joint  trial;  and  this 
must  be  supported  by  affidavits  or  oral  tes- 
timony, and  may  be  controverted  by  the  state 
in  the  same  way.  In  the  absence  of  such 
showing  on  the  part  of  the  applicant  the 
trial  court  cannot  know  and  Is  not  required 
to  anticipate  that  a  situation  will  arise  la  the 
trial  Justifying  a  severance.  Steen  t.  Stat^ 
4  Okl.  Cr.  309,  111  Pac  1097. 

The  case-made  before  us  discloses  a  mere 
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TDotlon  for  a  aerenuice  **toT  the  reason  tbat 
cbe  evidence  Introdnced  In  the  case  on  behalf 
of  the  other  def«idant  la  such  as  to  bias  and 
prejudice  the  Interest  of  the  defraxdant." 
The  motion  was  not  verified  xua  supported  by 
affidavit  or  oral  testimony,  and  we  might 
add  that  the  record  of  the  trial  discloses  no 
reason  why  a  severance  should  have  been 
granted.  In  our  opinion  the  court  very  prop- 
erly overruled  the  motion  for  a  severance. 

[S]  It  appears  from  the  evidence  that  the 
parties  charged  were  all  engaged  in  running 
a  restaurant  at  Balston,  commonly  called  the 
"Blue  GooB^' ;  ttiat  the  place  had  been  raid- 
ed in  the  preceding  August  and  Intozicatlns 
liquor  had  been  found  in  the  nxHn  of  Sarah 
Johnston ;  that  in  September  on  the  date  al- 
leged In  the  information  another  raid  was 
made,  and  some  200  botUes  of  whisky  and 
beer  were  found  concealed  in  the  walls  of 
the  rooms  in  which  the  defendants  Johnston 
and  Janes  were  sleeping.  That  day  the  dfr- 
fondants  Cruzan  and  Simonson  drove  from 
Ralston  to  Pawnee,  the  eoun^  seat.  Return- 
ing abont  midnight,  they  drove  to  the  rear  of 
the  restaurant  and  unloaded  a  trunk  and  a 
case  of  whisky.  On  this  trip  they  were  fol- 
lowed by  Jim  Glenn  and  John  Douglas,  local 
detectives,  end  that  night  2S  or  30  of  the  cit- 
Isens  of  Ralston  waited  near  the  highways 
and  watched  for  their  return  from  Pawnee, 
and  several  of  these  persons  were  present 
when  the  defendants  were  arrested.  Several 
witnesses  testified  tbat  several  bottles  of 
whisky  were  found  that  night  near  the  back 
door  of  the  restaurant  Other  witnesses  tes- 
tified that  tbey  had  bought  beer  and  whisky 
in  the  Blue  Goose  restaurant  from  the  de- 
fendants Johnston  and  Simonson. 

Defendant  Simonson,  as  a  witness  In  his 
own  behalf,  testified  that  he  was  a  waiter 
and  dish  washer  In  the  restaurnnt,  working 
for  Berry  Janes ;  that  on  the  day  In  ques- 
tion he  rode  with  the  defendant  Cru2:an  to 
Pawnee  to  get  Aunt  Sarah's  tnmk;  that 
they  drove  back  that  night  with  the  trunk  In 
the  wagon  and  unloaded  It  at  the  rear  door 
of  the  restaurant,  and  shortly  afterwards 
they  were  arrested ;  that  they  did  not  boul 
any  whisky  in  the  wagon,  and  he  never  did 
sell  any  whisky  or  beer. 

The  defendant  Sarah  Johnston,  as  a  wit- 
ness In  her  own  behalf,  testified  that  she 
worked  for  Berry  Janes  at  the  Blue  Goose 
and  cooked  and  waited  on  the  lunch  coun- 
ter, and  sold  Tempo  and  pop ;  that  she  did 
not  know  how  the  whisky  got  into  the  build- 
ing, and  did  not  know  of  any  sales  of  whis- 
ky at  the  place  while  she  was  there;  that 
she  sent  her  codefendants  Crnzan  and  Simon- 
son to  Pawnee  that  day  after  her  trunk,  and 
spedflcally  denied  tbat  she  sold,  beer  or 
whisky  to  the  witnesses  who  testified  against 
her. 

The  above  and  foregoing  briefly  summar- 
izes the  testimony  In  the  case,  the  transcript 


of  which  covers  more  ttian  200  pages.  How- 
ever, It  Is  sufficient  to  show  that  the  errors 
assigned  on  the  Insufflctewcy  of  the  evidence 
to  sustain  the  verdict  are  without  merlL 
Before  this  court  wUl  reverse  a  convlctloa 
uptm  the  ground  that  the  verdict  of  the  Jury 
Is  contrary  to  the  evidence,  we  must  find 
that  there  Is  no  testimony  In  the  record  from 
which  the  Jury  cotdd  rationally  conclude  that 
the  defendant  was  guilty,  unless  It  appears 
from  the  record  that  tlie  Jnry  were  infln«ic- 
ed  by  Improper  motives  in  arriving  at  their 
verdict  We  find  nothing  In  the  record  be- 
fore  us  indicating  improper  motives  or  prej- 
udice on  the  part  of  the  Jury. 

[2]  It  Is  also  Insdsted  that  the  court  erred 
In  giving  Instmctifm  Na  6,  defining  the  term 
"prima  fade"  evidence.  The  record  disclos- 
es that  no  spedflc  objection  was  made  or  ex- 
ception taken  to  said  instruction. 

We  rannot  omsider  questions  relating  to 
instmctlMia  that  were  not  raised  as  antbor- 
ized  by  Uie  statute  or  by  the  practice  of  the 
courts,  unleai  fundamental  error  is  apparent 
because  if  there  was  error  It  was  bi  effect 
waived. 

In  the  case  of  Wiillaou  v.  State,  12  OU. 
Cr.  39,  ISl  Pac.  000,  It  Is  said: 

"Oolr  prejadicial  errors  raised  by  exceptions 
r^rved  require  a  n«w  trial,  and  it  ia  only 
when  we  are  satisfied  that  the  verdict  was  con- 
trary to  law,  or  to  the  evidence,  or  that  injus- 
tice has  been  done,  that  we  are  peroiitted  to  re- 
verse a  conviction,  whether  or  not  an  exception 
has  been  taken  In  the  trial  court" 

Without  saying  that  the  InstractlcHi  com- 
plained of  Is  correct,  we  are  content  to  say 
tbat  the  Instructions  as  a  whole  fairly  cover 
the  law  of  the  case,  and  no  court  Is  Justified 
in  reversing  a  Judgment  If,  on  the  whole 
record,  It  appears  that  Justice  has  been  done 
and  that  no  prejudice  has  resulted  by  reason 
of  error  in  the  Instructions  given. 

Absolute  correctness  of  proceeding  cannot 
be  attained,  even  In  our  very  beet  courts, 
and  the  establishment  of  any  other  rule 
would  render  the  administration  of  the  crim- 
inal laws  practically  Impossible. 

After  a  careful  review  of  the  record,  our 
conclusion  is  that  the  plaintiffs  in  error  have 
had  a  fair  trial  and  were  properly  convicted. 

The  Judgments  appealed  from  are  ther^ 
fore  affirmed. 

ARMSTRONG  and  BRETT,  JJ.,  concur. 


m  Kma.  70,  at) 

BIALANET  v.  CAMERON  et  aL   (No.  202»3.) 

(Supreme  Court  of  Kansas.   Nov.  11.  1016. 
On  Second  Rshwirlng.  Jsn.  ft,  1917.) 

(Svttahua  hy  th9  Cowri.) 

1.  ADOPnOET  «S»21— CoNTaACT  TO  Adopt^-Op- 
UATXON  AKD  BTTXCT. 

While  an  unperformed  j^romise  to  adopt 
may,  in  some  circumstances,  give  the  beneSciary 
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a  valid  claim  against  the  eHtat«  of  the  promisor, 
DO  right  of  iDheritance  can  be  thereby  created. 

[Ed.  Note. — For  other  cases,  aee  Adoptioo, 
Cent.  Di«.  K  35,  36.  38-40;  Dec  Dig.  «^21.] 

2.  Adoption  «s»20-Coktbaot  to  Adopt-Op- 

EBATIOn  aud  Bvbkot. 
Neither  a  promise  to  adopt  nor  an  actual 
adoption  will  prevent  the  promlBor  from  making 
each  disposition  of  his  propertj  as  be  may  see 
fit,  acting  in  good  faith. 

[Ed.  Note.— For  other  cases,  see  Ad<qption, 
Cent.  Disr.  88  29-82 ;  Dec.  Dig.  «=»20.] 
8.  Adoptioh  4»6— Contbaot  to  Adopt-<^ 

ebatiok  and  effect. 
The  existence  of  a  valid  but  unperformed 
contract  to  adopt  a  child  gives  to  the  child  no 
right  to  maintain  ejectment  for  an  interest  in 
land  convened  by  the  promisor  to  bis  own  son, 
upon  the  death  of  the  latter  intestate,  leaving 
neither  issue  nor  parent,  although  the  child 
would  then  have  inherited  it  if  an  adoption  bad 
taken  place  in  accordance  with  the  agreement. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  {  11;  Dec  Dig.  «=96.] 

On  Second  Rehearinc. 

4.  DraoinT  and  Distbibdtion  €=>119<1)  — 

Statutes— CoNSTBUcnoN. 
Under  the  statute  providing  that  the  prop- 
erty of  an  intestate,  who  is  survived  by  neither 
spouse,  issue,  nor  parent,  shall  be  disposed  of  in 
the  same  manner  as  if  a  parent  tiad  outlived 
him  and  died  in  its  possession  and  ownership, 
property  inherited  by  one  son  of  a  deceased 
father  from  anotiier  cannot  be  subjected  to  the 
payment  of  indebtednesB  owed  by  the  father  to 
any  one  other  than  the  deceased  son. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution^  Cent.  Dig.  §§  224,  433,  434,  438, 
439;  Dec  Dig.  «=3ll9(l).J 

Appeal  from  District  Court,  Douglas 
County. 

On  rehearing.  Former  decision  adhered  to. 
For  former  decision,  see  11^  Pac.  19. 
Ord  Cllngman.  of  Lawrence,  for  appellant;. 
J.  B.  Larimer,  of  T<q[)eka,  for  appellees.  - 

MASON,  J.  Rose  Bfalaney  brought  an  ac- 
UoD  to  recover  an  interest  in  land  which  the 
record  showed  to  have  been  conveyed  by 
Noah  Cameron  to  his  two  sons,  Allen  and 
Ruber,  on  the  ground  that  the  deeds  were  not 
delivered  untU  after  the  death  (Intestate, 
and  without  other  heirs  than  those  named) 
of  the  grantor,  and  that  she  was  entitled  to 
a  part  of  the  property  as  his  adopted  daughter. 
Judgment  was  rendered  against  her,  and  on 
an  appeal  It  was  decided  that  the  evidence 
sustained  the  finding  of  the  trial  court  that 
the  deeds  had  been  delivered  In  the  lifetime  of 
Noah  Cameron,  and  were  therefore  effective. 
Mnlaney  T.  Cameron,  98  Kan.  020,  159  Pac 
19.  It  was  also  determined  that  there  had 
been  no  legal  adoption  of  the  plaintiff,  and 
inasmuch  as  these  conclusions  were  regarded 
as  settling  the  controversy,  no  decision  was 
made  of  the  question  whether  a  contract  to 
adopt  had  been  entered  Into  and  so  far  acted 
npon  as  to  give  her  a  valid  claim  against 
the  estate.  In  a  petition  for  a  rehearing  It 
was  urged  .that,  even  conceding  the  title  to 
the  land  to  have  passed  by  the  deeds,  the 


plaintiff  was  entitled  to  an  Interest  in  the 
portion  conveyed  to  Huber  .Cameron,  because 
he  had  since  died  intestate,  survived  by  nei- 
ther parent  nor  child,  nor  by  any  brother  or 
sister  other  than  Allen  Cameron.  For  a  con- 
sideration of  this  contention  a  rehearing  was 
granted. 

In  behalf  of  the  plaintiff  ft  is  argued  that 
she  was  entitled  to  the  rights  of  an  adopted 
.child  of  Noah  Cameron;  that  the  statute 
(Gen.  Stat  1909,  S  2954)  declares  that  on  the 
death  of  Huber  Cameron  his  property  should 
be  disposed  of  as  though  his  father  had  out- 
lived him  and  died  in  its  possession  and  own- 
ership; that  if  Noah  Cameron  had  owned 
this  property  at  the  time  of  his  death  the 
plaintiff  could  have  enforced  her  claim 
against  it;  therefore  she  can  do  bo  now.  In 
support  of  this  view  it  is  urged  that,  al- 
though under  our  law  a  brother  Is  conceived 
as  Inheriting  directly  and  not  mediately  from 
a  brother  (State  v.  Ellis,  72  Kan.  285,  83  Pac. 
1015),  he  takes  his  distributlTe.  share  of  the 
estate  subject  to  any  existing  equity  in  fa- 
vor of  the  estate  against  the  parent  through 
whom  he  inherits.  Head  v.  SpIct,  66  Kan. 
386,  71  Pac  833. 

[t]  1.  If  the  plaintiff  were  the  legally 
adopted  child  of  Noah  Cameron  she  would 
probably  under  our  statute  inherit  from  his 
SOD  (Riley  r.  Day.  88  Kan.  503.  505.  129 
Pac  624,  44  li.  R.  A.  [N.  S.]  SSSi,  although 
the  contrary  rule  is  usual  elsewhere.  1  O.  J. 
1401;  2  Enc  L.  &  P.  240;  1  B,  a  L.  822. 
But  as  no  legal  adoption  had  taken  place,  she 
had  acquired  no  right  of  inheritance.  The 
agreement  between  her  father  and  Noah 
Cameron,  supplemented  by  her  later  relatltnis 
with  him,  gave  her  at  the  most  a  right  to  as- 
sert a  claim  under  the  contract  against  his 
estate.  "The  courts  merely  enforce  the  con- 
tract which  has  been  fully  performed  on  one 
side;  they  do  not  undertake  to  change  the 
status  of  either  party,  or  to  decree  that  the 
child  is  entitled  to  the  right  of  Inheritance  as 
an  heir.**  1  R.  0.  L.  617.  "The  mere  con- 
tract to  adopt  is  not  sufficient  of  Itself  to 
make  the  child  a  legal  heir  of  the  promisor, 
because  the  right  to  take  as  h^r  ezlsta  only 
by  operation  of  law.  The  child  takes  in 
these  cases  by  virtue  of  the  contract  and  by 
way  of  damages  or  specific  performance."  1 
C.  J.  1378.  See,  also,  2  Sua  L.  &  P.  246,  247. 
The  statutory  provision  that  the  property  of 
an  intestate  who  leaves  neither  issue  nor 
parent  shall,  be  disposed  of  as  though  his 
parent  had  survived  him  and  died  owning  it 
relates  to  the  descent  of  the  property — ^ita 
disposal  by  the  law  of  inheritance — and  has- 
no  relation  to  rigbta  that  may  be  asserted  un- 
der a  contract  The  title  to  the  real  estate 
owned  by  Huber  Cameron  at  the  time  of  his 
death,  In  Ita  theoretical  course  to  his  broth- 
er, Allen  Cameron,  through  th^r  father,  Noah 
Cameron,  encountered  no  obUgatifm  owed  by 
Noah  (Dameron  to  Huber. 
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[2]  2.  Aasumlng  that  Noah  Cameron  had 
made  an  enforceable  promise  to  adopt  the 
plaintiff — ^to  malce  her  his  heir — this  did  not 
bind  him  to  leave  anything  for  her  to  inherit, 
or  prevent  lils  disposing  of  bis  property  in 
any  way  he  saw  fit,  provided  he  acted  in  good 
faith.  1  0.  J.  1378  ;  2  Enc.  L.  &  P.  241 ;  1 
R.  C.  L.  619.  See,  also,  note  44  L.  R.  A.  (N. 
S.)  756;  note,  L.  R.  A.  1916D,  424.  There- 
fore the  deed  from  him  to  Huber  Camer- 
on passed  a  clear  title,  and  the  ptalntiCT 
has  no  greater  claim  with  respect  to  the  land 
so  conveyed  than  with  respect  to  any  other 
property  owned  by  Huber  Cameron  at  the 
time  of  his  death. 

[3]  3.  It  may  be  argued  that,  If  the  promise 
to  adopt  the  plaintiff  had  been  performed,  she 
would  have  Inherited  a  part  of  the  property 
left  by  Huber  Cameron,  and  that  Noah  Cam- 
eron's breach  of  contract  by  falling  to  adopt 
her  injured  her  by  preventing  such  Inheri- 
tance, thereby  giving  ber  an  action  for  dam- 
ages against  his  estate.  If  so,  she  cannot  en- 
force it  in  this  proceeding,  which  is  one  for 
ejectment  and  partition  and  for  rents  and 
profits,  and  Is  founded  upon  the  proposition 
that  she  owns'  an  interest  In  the  specific  real 
estate  Involved. 

The  Judgment  of  affirmance  heretofore  ren- 
dered, denj-ing  relief  to  the  plalntUf,  la  ad- 
hered to.  All  the  Justices  concurrlnc* 

On  Second  Rehearing. 

In  this  case  we  held  that,  assuming  that 
Noah  Cameron  made  a  valid  contract  to 
adopt  Rose  L.  Malaney  as  his  daughter,  and 
failed  to  do  so,  this  gave  her  no  claim 
against  property  conveyed  by  him  to  his  son 
Huber,  and  Inherited  by  another  son  (Allen 
N.)  upon  Hnber's  death  Intestate.  In  the 
opinion  it  was  said: 

"It  may  be  argued  that,  if  the  promise  to 
adopt  the  plaintiff  [Rose  It.  Malaney]  had  been 
performed,  she  would  have  inherited  a  part  of 
the  property  left  by  Huber  Cameron,  and  that 
Noah  Cameron's  breach  of  contract  by  faihag 
to  adopt  her  injured  her  by  preventing  such  in- 
heritance, thereby  giving  her  an  action  for 
damages  against  his  estate.  If  ao,  she  cannot 
enforce  it  In  this  proceeding,  which  is  one  for 
ejectment  and  partition  and  for  rents  and 
profits,  and  is  founded  upon  the  proposition 
that  she  owns  an  interest  in  the  specific  real 
estate  involved."  Malaney  v.  Cameron,  90 
Kan.  70,  72  (see  opinion  juat  above). 

[4]  In  a  petition  for  a  rehearing  the  plain- 
tiff urges  that  the  character  of  her  action 
should  not  prevent  her  recovery  in  this  pro- 
ceeding, but  that  she  should  be  allowed  to 
assert  here  any  right  she  may  have.  We  are 
not  disposed  to  attach  great  importance  to 
mere  matters  of  form,  but  throughout  this 
litigation  the  i^Intiff  has  sought  to  reach 
the  property  conveyed  away  by  Noah  Camer- 
on, and  no  other.  A  Judgment  for  damages 
against  his  estate,  to  be  made  out  of  other 
property,  has  not  been  asked,  and  apparently 


is  not  now  sought,  for  in  the  petition  for  a 
rehearing  It  Is  said  that: 

"PracticaUy  all  of  the  property  to  be  ulti- 
mately affbcted  by  any  recovery  on  behalf  of 
appellant  is  involved  in  this  suit  now  befor* 
the  court" 

Gouna^  for  tba  plaintiff  apgeaxa  to  Inter- 
pret the  opinion  as  intimating  that  by  a  lUf- 
ferent  procedure  she  mlSht  be  able  to  sub- 
ject to  the  payment  of  her  claim  the  real  es- 
tate conv^ed  by  Noah  Cameron  to  Huber, 
and  inherited  from  bim  by  Allen.  It  was 
not  the  intention  of  the  court  to  convey  such 
a  meanlns.  PossiUy  the  plaintiff  rai^thaTe 
maintained  an  action  against  the  estate  of 
Noah  Cameron,  seeking  a  Judgment  to  be 
made  out  of  any  ptoperts  be  ovned  at  tlie 
time  of  bis  death;  but  we  hold  that  the 
property  which  he  had  convened  to  hia  son 
Huber  cannot  by  any  method  be  made  liable 
to  ber  claim.  The  argument  to  the  contrary 
is  that  when  Huber  ^ed  Intestate,  leaving 
his  brother  AUen  as  his  sole  heir,  this  land 
under  the  statute  wu  to  be  dl^oaed  oC  **ln 
the  same  manner"  as  If  Us  father  (Noah)  bad 
outlived  him  and  died  In  its  possession  and 
ownership;  that,  if  the  father  had  died 
owning  the  land,  the  plaintiff  could  have  sub- 
jected it  to  the  payment  of  ha  daim,  and 
therefore,  as  U  is  to  be  disposed  of  In  Oie 
same  manner  as  If  that  had  happened,  she 
has  the  same  right  now.  The  answer  to  this 
is  that  the  father  did  not  actually  inherit 
the  property,  and  could  not  do  so  after  bla 
death.  His  estate  cannot  be  augmented  by 
the  sut^sequent  death  of  Intestates  from 
whom  he  would  have  Inherited  if  still  alive. 

In  this  state,  upon  equitable  grounds,  the 
share  of  one  who  Inherits  by  teasoi  of  bla 
descent  from  a  deceased  ancestor  may  be 
reduced  by  any  Indebtedness  owed  by  such 
ancestor  to  the  Intestate  (Head  v.  Spier.  66 
Kan.  386.  71  Pac.  83$,  a  matter  as  to  which 
the  courts  elsewhere  are  divided  (9  R.  O.  I«. 
111).  But  the  principle  b^  which  an  inherit- 
ance is  charged  with  a  d^t  owed  by  an  an- 
cestor, decent  from  whom  gives  the  heir  hia 
title,  seems  never  to  have  been  applied  to  an 
Indebtedness  owed  to  any  one  other  than  the 
person  from  whom  the  property  is  inherited, 
and  we  do  not  think  it  can  be  so  extended  as 
to  enable  general  creditors  of  a  parent  to 
reach  property  inherited  after  his  death  by 
one  of  his  sons  from  another.  .Whether  In 
other  connections  an  heir  of  a  collateral 
relative  la  deemed  to  take  directly  or  medi- 
ately, in  the  present  situation  the  title  to  the 
land.  In  Its  course  from  Huber  Cameron  to 
Allen  N.  Cameron,  cannot  be  regarded  as 
passing  through  their  father,  Noah  Cameron, 
in  such  sense  as  to  render  it  subject  to  the 
payment  of  any  claim  for  damages  the  plaln- 
tlfr  may  have  against  his  estate. 

The  petition  for  a  rehearing  Is  denied. 
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ROTH  T.  TARA.   (No.  1861.) 

(Sapreme  Court  of  New  Mezieoi,    Dec  23, 
1916.) 

(ByUahua  bjf  the  C.ovrt.) 

Atteal  and  Bbrob  ^3>10(n.Cl)  —  Bxrtww  — 
Verdict. 

The  verdict  of  a  Jury  and  the  Judgment  ren- 
dered thereon  will  not  be  disturbed  on  appeal, 
where  there  is  any  BObBtantial  evidence  to  sup- 
port it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Die-  U  8928^^933:  Dec.  Dig. 
1001(1).] 

Appeal  from  District  Court,  San  Miguel 

County;  Leaby,  Judge. 

Action  between  Peter  Roth  and  Tranqnl- 
Uno  Yara.  From  a  Judgment  for  tbe  latter, 
the  former  appeals.  Afflnaed. 

0.  W.  G.  Ward  and  George  H.  Hunker, 
both  of  Las  Vegas,  for  appellant  O.  A.  Lar- 
razolo,  of  Las  Vegas,  for  appellee. 

PARKER,  J.  This  Is  an  action  In  replevin 
tried  in  the  district  court  for  San  Miguel 
county.  The  case  was  tried  to  a  Jury  and  re- 
sulted In  verdict  and  Judgment  In  favor  of 
Yara,  the  appellee.  Tbe  same  case  was  be- 
fore us  In  1013,  and  was  reversed  and  re- 
manded for  new  trial  for  errors  occurring 
therein.  Roth  t.  Tara,  19  N.  M.  8,  140  Fac. 
107L 

1,  The  principal  issue  tried  to  the  Jury  ad- 
eemed tbe  identity  of  tbe  horse  which  both 
parties  hereto  claimed  to  own.  The  Jury 
found  that  issue  In  favor  of  the  appellee,  and 
the  first  point  made  by  appellant  Is  that  the 
evidence  is  wholly  Insufficient  to  support  the 
verdict  Appellant  attempts  to  take  this 
C48e  out  of  the  general  rule,  that  the  verdict 
of  a  Jury  will  not  be  disturbed  where  there  is 
ftny  substantial  evidence  to  Bup[K>rt  it  by 
analyzing  the  evidence  as  he  sees  it  and  at- 
tacking the  credibility  of  certain  witnesses 
for  the  appellee.  He  insists  that  the  falsity 
of  appellee's  claim  to  the  horse  In  question  Is 
demonstrated  by  his  proof  of  ownership,  by 
the  blotched  brand,  the  age  of  tbe  animal 
fts  shown  by  the  teeth,  and  tbe  exhibit  of 
the  horse  Itself.  There  was  a  confiict  of  tes- 
timony as  to  the  ownership  of  the  horse. 
The  Jury  inspected  the  horse  and  found  that 
tt  was  the  property  of  the  appellee.  While 
certain  witnesses  who  testified  in  behalf  of 
the  appellee  may  not  have  been  entitled  to 
credit  their  credibility  was  a  question  for 
tbe  Jury.  We  liave  held  that  the  Jury  and 
trial  court  are  in  a  much  better  position  to 
determine  the  truth  of  a  given  fact  than  Is 
this  court  on  appeal.  State  v.  Graves.  21  N. 
M.  656,  568,  157  Pac.  160,  Tbe  rule  that  If 
there  la  any  substantial  evidence  to  support  a 
verdict  or  Judgment,  tbe  same  will  not  be  dis- 
turbed on  appeal,  must  be  applied  in  this 
case.  There  Is  evidence  in  the  record  of 
such  substantial  nature  that  It  would  sup- 
port a  verdict  or  judgment  for  either  party, 


and,  the  Jury  having  found  In  favor  of  apiiel- 
lee,  the  Judgment  will  not  be  disturbed  la 
this  court. 

2.  The  appellant,  on  direct  examination, 
testified  as  to  the  form  and  shap^  of  the 
brand  owned  by  him  and  used  on  the  animal 
in  question.  On  cross-examination,  the  at- 
torney for  the  appellee  attempted  to  show 
that  the  drawing  of  the  brand  made  by  ap- 
pellant on  the  hearing  In  the  case  at  bar  was 
not  Identical  with  that  made  by  him  on  the 
former  trial  of  this  case,  and  In  doing  so 
referred  to  the  drawing  which  appeared  In 
the  transcript  of  record  used  In  tbe  case  on 
tbe  former  appeal,  which,  no  doubt,  was  a 
copy  of  the  exhibit  made  by  appellant  In  that 
case.  The  witness  was  then  asked  which 
representation  of  the  brand  was  the  more 
correct,  and  objection  to  the  question  was 
made  on  the  ground  that  the  examination 
was  uQfair  and  that  It  was  not  shown  that 
the  witness  had  actually  made  the  drawing 
referred  to  and  appearing  in  the  transcript 
of  record  used  on  appeaL  The  court  then 
Interrogated  the  witness,  and  the  latter  de- 
clared that  he  did  not  make  the  actual  draw- 
ing appearing  In  the  transcript  and  the  ques- 
tion as  to  which  representatlOD  of  tbe  brand 
was  tbe  more  correct  was  not  answered.  The 
appellant,  on  redirect  examination,  then  tee- 
tlfled  that  tbe  drawings  made  by  him  were 
not  exact  reproductions  of  the  brand  aa  it  ap- 
peared on  the  animal  in  question,  and  ex- 
plained the  meaning  of  certain  answers,  con- 
cerning tbe  brandt  made  by  him  in  former 
trial.  It  la  evident  that  the  point  made  by 
appellant  la  vdthout  merit 

3.  On  the  cross^zamination  of  the  appel- 
lee be  was  asted  if  it  was  not  a  fact  that 
he  bad  a  oonversation  witti  Nativldad  San- 
doval de  Carrillo  about  the  horse  In  question 
at  the  house  of  Trinidad  Baca,  and  denied  that 
he  had  ever  talked  to  her  about  the  matter. 
The  position  of  the  appellant  as  shdwn  by 
the  question,  was  that  the  appellee  and  the 
person  named  did  have  a  conversation  about 
this  horse,  at  a  time  not  specified,  in  which 
appellee  made  a  statement  indicating  con- 
sdousness  of  guilt  with  r^erence  to  bis  pos- 
session of  the  animal  In  question.  In  rebut- 
tal, the  appellant  offered  to  read  to  tbe  Jury 
a  statement  supposed  to  have  been  made  by 
Natlvldad  Sandoval  de  Carrillo  at  the  for- 
mer trial  with  reference  to  this  matter.  The 
contents  of  that  alleged  statement  appear 
only  In  the  remarks  of  the  court  In  passing 
upon  the  question  of  law  presented.  So  far 
as  we  are  able  to  ascertain,  the  following 
question  was  propounded  to  that  witness  pn 
that  trial,  but  no  answer  was  given  thereto: 

"Q.  I  will  ask  you  if  tbe  defendant,  Tran- 
quilino  Yara,  ever  at  any  time  had  a  conver- 
sation with  you  in  which  he  said  to  you  that 
Max  CnrriUo  bad  told  him  that  you  had  asked 
about  this  sorrel  horse  and  that  they  were 
afraid  that  you  would  get  them  into  trouble 
about  this  horae." 
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In  all  probabilltr  aa  answer  was  made  to 
that  QueaOtm,  tmt  we  cannot  deteimlne  tlie 
questbm  presented  in  the  absence  of  a  record 
of  socta  answer,  it  one  was  made  or  given. 

4.  The  last  point  made  hy  appellant  Is  that 
the  trial  court  erred  in  the  admission  of  cer- 
tain eridence  with  reference  to  damages- al- 
leged to  have  be«i  sustained  by  appellee. 
The  verdict  of  the  Jury  was  simply  to  the 
effect  that  appellee  was  the  owner  and  en- 
titled to  the  possession  of  the  horse.  A  Judg- 
ment to  that  effect  was  entered.  The  Jory 
did  not  assess  any  damages  against  appel- 
lant, nor  were  any  indaded  in  the  Jndgment 
entered  by  the  court  The  question,  thera- 
forei  as  to  the  alleged  erroneous  admission 
of  eridence  concernii^  damage^  beemnes  en- 
tirely immaterial. 

The  Judgment  of  the  trial  court  is  there- 
fore affirmed,  and  it  is  so  ordered. 

BOBEBTS.  a  J.,  and  HANNA,  concur. 


(22  N.  H.  SflS) 

BOOBBS  T.  0BAWH)IU>.  (No.  1895.) 
(Suprone  Court  of  New  Mexico.  Dec.  23, 1916.) 

(Syllaiut  bv  the  Court.) 

1.  Afpeai.  and  Ermb  «=>612(2)— BECOBih— 
Tbanscbift  or  Proceedings. 

Where  transcript  of  proceedings  in  case 
tried  to  court  without  a  jur;  is  certified  to  this 
court  only  by  certificate  of  stenographer,  the 
same  imports  no  verity  and  wiU  be  Btriclcen  from 
files  upon  motion  therefor. 

[Bd.  Note. — For  other  cases,  see  Appea]  and 
Error.  Cent.  Dig.  {  2697 ;  Dec.  Dig.  «=»612(2).J 

2.  Appbai.  and  Ebbor  «=3624— Tbanscbipt  of 
PBOCBBDiNas— Stbikiko  fbom  Files. 

Section  4490,  Code  1915,  does  not  authorize 
an  extension  of  time  within  which  to  file  a  tran- 
script of  record  ia  this  court,  where  a  transcript 
has  already  been  filed  and  where  the  applica- 
tion is  made  for  the  purpose  of  correcting  er- 
rors or  omissions  due  to  oversight  of  counsel. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2737-2742;  Dec.  Di«.  *=» 
624.] 

Error  to  District  Court,  Chaves  County; 
G.  A.  Richardson,  Judge. 

Action  by  A.  J.  Crawford  against  W.  E. 
Rogers.  There  was  a  Judgment  for  plaintiff, 
and  defendant  brings  error.  Transcript  of 
proceedings  stricken. 

W.  fi>.  B(«er8,  of  Boswell,  fbr  plaintiff  in 
errw.  Oibbany  &  Epst^  of  Boswell,  for 
defendant  in  error. 

PABKEB,  J.  This  Is  a  suit  brought  by 
defendant  in  error,  A.  J.  Crawford,  against 
W.  EL  Bf^rs,  plaintiff  In  error,  on  three 
several  promissory  notes,  in  which  plain- 
tiff in  error  appeara  to  be  an  indorser  lu 
blank. 

[1]  The  case  is  not  before  us  on  the  merits, 
but  upon  the  motion  of  defendant  In  error  to 
strike  from  the  flies  the  transcript  of  the  evi- 
dence, on  the  grounds  that  the  case  was  tried 
to  the  court  without  a  Jury  and  that  the 


transcribed  notes  of  the  st^ographer  hare 
not  been  certified  to  this  court  in  accordance 
with  section  4493,  Code  1915^  That  sectioo 
is  as  follows: 

"In  all  actions  tried  without  a  Jury  the  tes- 
timony taken  before  a  court  or  that  taken  br  a 
referee,  the  transcribed  notes  of  the  stenogntpim 
in  auch  cases,  properly  certified  by  the  court  or 
referee,  and  all  motions,  orders  or  decisions  made 
or  entered  in  Che  progress  of  the  trial  of  any 
such  action  shall  become  and  be  a  part  of  the 
record  for  the  purpose  of  having  the  cause  re- 
viewed by  the  auj^me  court  upon  appeal  or 
writ  of  error,  without  any  bQl  of  ezeepdons. 
And  it  shall  not  be  necessary  to  have  any  bill  of 
exceptions  settled,  signed  or  sealed,  in  order  to 
make  any  of  such  matters  a  part  of  the  record 
in  cases  so  tried.  It  shall  not  be  necessary  to 
make  a  motion  tor  a  new  trial  in  any  case  tried 
by  the  court  without  a  Jnty." 

It  will  be  seen  that  under  that  aeetkm  mat> 
ters  not  record  proper  are  certified  to  this 
court  by  the  trial  court  in  cases  tried  to  it 
without  a  Jury;  hence  such  procedure,  whra 
the  party  proceeds  under  that  section,  dls* 
places  the  precedure  by  way  of  bill  of  ex- 
ceptions for  which  provision  is  elsewhere 
madfc 

An  ezamlnarion  of  the  transcript  of  record 
on  this  writ  of  error  discloses  a  certificate 
of  the  court  stenographer,  who  recorded  the 
proceedings  at  the  trial,  to  the  effect  that  the 
transcript  of  proceedings  is  full,  true,  and 
correct;  but  there  is  attached  no  certificate 
whatever  of  the  trial  court  Under  the 
authority  of  section  4498,  Code  1915,  quoted 
supra,  it  has  been  held  that  the  certificate 
of  the  court  stenographer  in  Itself  Is  insuffi- 
cient to  make  the  transcript  of  the  proceed- 
ings on  the  trial  an  element  in  the  review  of 
the  case,  In  that  the  said  transcript.  In  such 
an  eveot,  is  not  "properly  certified  to." 
Street  V.  Smith,  15  N.  M.  95,  103  Pac.  64^; 
Oliver  Typewriter  Co,  v.  Burtner,  17  N.  M. 
364, 128  Pac.  62.  The  plaintiff  in  errw  ^ect>- 
ed  to  proceed  under  section  4493,  Code  1915^ 
but  failed  to  observe  Its  provisions  in  respect 
to  having  the  court  certify  to  the  correctness 
of  the  stenographer's  transcript  The  result 
Is  that  the  transcript  of  testimony  does  not 
Import  verity,  and  cannot  be  considered  her& 

[2]  2,  Plaintiff  in  error,  however,  seeks  to 
avoid  the  consequences  of  the  foregoing  o'mls- 
sIoD  by  moving  that  the  time  be  extended 
within  which  to  file  a  complete  transcript  of 
record,  relying  on  section  4490,  Code  1915. 
That  section  provides  for  the  filing  oC  the 
transcript  and  assigning  errors  in  this  court 
with  the  following  proviso: 

"That  tiie  Supreme  Court  or  the  Judge  of  the 
district  court,  where  such  judgment  was  ren- 
dered, or  any  justice  of  the  Supreme  Court, 
•  *  •  may  for  good  cause  shown,  satisfactory 
to  him,  grant  to  the  appellant  or  plaintiff  in 
ror,  furUier  time  to  file  a  complete  transcript  in 
said  cause,  even  though  the  time  to  file  the  same 
may  have  expired." 

This  section  Is  not  avaHable  fbr  tb»  ear- 
recUon  of  errors  or  omissus  in  the  tran- 
script due  to  oversight  of  counseL  It  is  eri^ 
dently  designed  to  relieve  an  appellant  or 
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plaintiff  In  error  from  tbe  consequences  of 
the  deUt7  of  tbe  derk  or  stou^rapber  In  pre- 
paring tbe  transcript,  or  iferbaps,  otber  dr^ 
enmstanoes  over  wbich  be  bas  no  control. 
Tbe  secUon  baa  nothing  to  do  with  tbe  con* 
tents  of  the  record,  bnt  has  to  do  simply 
with  the  time  within  which  the  transcript 
Is  to  be  filed.  Tbe  contraits  of  tbe  transcript 
Is,  by  the  section,  left  entirely  to  the  discre- 
tion of  the  appellant  or  plalntUt  in  error,  ex- 
cept that  it  requires  as  complete  a  transcript 
as  may  be  necessary  to  enable  the  ooart  to 
pnH?erly  review  the  canse  and  provides  a  pen- 
alty of  afflrmanra  unless  the  same  is  done 
within  the  time  specified. 

The  motion  of  defendant  In  error  to  strike 
from  tbe  files  tbe  transcript  of  proceedings 
occurring  at  the  trial  will  nece»arll7  have 
to  be  granted,  and  it  is  so  ordered. 

BOBBBTS,  a      and  HANNA,  J.,  concur. 


<22  N.  M.  368) 

LLEWELLYN  v.  FIRST  STATE  BANK  OP 
LAS  CBUCES  et  al.  <No.  1969.) 

(Snpreme  Court  (rf  New  Mexico.   Dec.  21, 1916.) 

fSyUabiu  hy  the  Oowrt.) 
Appeal  and  Ebbob  «=»460(1)— Smno  Out  of 

WbIT— SUPEBSEDKAS. 
Tbe  talcing  of  an  appeal  or  saing  oat  a  writ 
1^  error  does  not  operate  as  a  stay  of  execution, 
and  a  judgment  .plaintiff  has  a  right  to  issue 
execution  upoo  such  Tiltlgment,  or  take  Such 
other  proceedings  as  toe  law  contemplates,  in 
the  absence  of  a  supersedeas  bond  approved  and 
filed  in  accordance  with  law. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  M  2217-2^  222&,  2246; 
Dec  Dig.  «5»460a).J 

Error  to  IMstrict  Ciourt.  Dofia  Ana  Oonn- 
ty;  Medler,  Judge. 

Action  M.  O.  Llewellyn  against  the 
First  State  Bank  of  Las  Cruces  and  others. 
There  was  a  Judgment  for  the  latter,  and 
the  former  brings  error.  Reversed  and  re- 
manded. 

On  April  8,  1916,  pursuant  to  proceedings 
theretofore  bad,  tbe  district  court  of  DoOa 
Ana  county.  N.  M.,  rendered  Judgment  for 
$64,298.11,  in  favor  of  plaintlS  in  error,  M. 
O.  Llewellyn,  for  the  use  and  benefit  of  the 
state  of  New  Mexico,  against  W.  H.  Hager, 
T.  B.  H;  Smith,  and  others.  Tbe  Judgment 
directed  the  Issuance  of  execution,  from 
which  Judgment  the  defendant  Hager  took 
an  appeal  to  the  Supr^e  Court.  After  said 
Judgment  was  altered  and  appeal  granted, 
no  supersedeas  bond  havli^  been  filed,  execu- 
tion was  sued  out  and  returned  by  the  sher- 
iff nulla  bona.  Thereupon  Llewellyn  filed 
an  affidavit  in  accordance  with  the  provl- 
ri^ons  of  section  2214,  Code  1915,  setting  up, 
among  others,  tbe  facts  aforesaid.  The  derk 
forthwith  Issued  a  summons  thereon,  com- 
manding Hager  to  appear  within  10  days 
and  submit  to  an  examination  regarding  any 


property  that  be  mli^t  have.  This  summons 
was  duly  served  upon  Hager.  Subsequently, 
on  Apill  13,  1S16.  plaintiff  filed  an  applica- 
tion with  tbe  court,  asking  the  court  to  set 
a  time  and  place  for  the  aiq>earance  of  file 
defendant  for  examination  under  the  pro- 
visions of  section  2214,  snpra,  or  that  the 
court  app(^nt  some  proper  pmon  as  referee 
to  hear  the  same  and  direct  the  appearance 
of  the  Judgment  debtor  before  said  referee 
at  a  tbne  and  place  to  be  designated  by  the 
court.  Thia  application  came  on  for  bearing, 
and  was  denied  by  the  court  upon  the  sole 
ground  that  the  appeal  allowed  to  Hager  in 
tbe  Judgment  of  April  8,  1916,  operated  as  a 
stay  of  proceedings  for  the  enforcement 
thereof  during  the  6(May  period  allowed  by 
law  for  tbe  filing  of  supersedeas  bond.  To 
review  this  order  this  writ  of  error  Is  pros- 
ecuted. 

Edward  0.  Wade,  Jr.,  of  Bl  Paso,  Texi^  for 
plaintiff  In  error. 

HANNA.  J.  (after  stating  tbe  facts  as 
above).  The  sole  question  for  determina- 
tion is  whether  or  not  the  suing  out  of  an 
appeal  without  the  giving  of  a  supersedeas 
bond  operates  to  stay  execution  for  a  period 
of  60  days,  within  which  time,  under  the 
provisions  of  section  4485,  Code  1915,  appel- 
lant or  plaintiff  in  error  may  file  a  superse- 
deas bond  whidi  operates  to  stay  proceed- 
ings in  such  case  until  the  same  is  finally  de- 
termined upon  such  appeal  or  writ  of  error 
in  the  Supreme  Court  Section  4485  reads 
as  follows: 

"There  shall  be  no  supersedeas  or  stay  of  ex- 
ecution upon  any  final  judgment  or  decision  of 
any  of  the  district  courts  in  which  an  appeal  has 
been  taken  or  a  writ  of  error  sued  out  unless 
such  appellant  or  plaintiff  in  error  shall,  within 
sixty  days  from  the  date  of  entry  of  such  judg- 
ment or  decision,  or  some  responsible  person  for 
him,  execute  a  bond  to  the  adverse  party  In  dou- 
ble tbe  amount  of  anch  judgment  complained  ot, 
with  sufficient  sureties,  to  be  approved  by  tbe 
clerk  of  tbe  district  court,  in  case  of  appeals  and 
by  the  clerk  of  the  Supreme  Court  in  case  of 
writ  of  error,  conditioned  for  the  payment  ot 
such  judgment,  and  all  the  costs  that  may  be  ad- 
judged against  him  in  case  such  appeal  or  writ  of 
error  be  dismissed  or  the  judgment  or  decision  of 
the  district  court  be  affirmed.  In  case  the  deci- 
sion appealed  from,  or  from  which  a  writ  of  error 
is  sued  out,  is  for  a  recovery,  other  tlian  a  fixed 
amount  of  money,  then  the  amount  of  such  bond, 
if  an  appeal  is  taken,  shall  be  fixed  by  the  dis- 
trict court  or  the  judge  thereof,  and  m  case  of 
a  writ  of  error,  by  the  Chief  Justice  or  any  As- 
sociate Justice  of  the  Supreme  Court,  eondi* 
tioned  that  the  appellant  or  plaintiff  in  error 
shall  prosecute  such  appeal  or  writ  of  error  with 
due  diligence  in  the  Supreme  Court  and  that  if 
the  decision  of  tbe  court  below  be  afBrmed  or  the 
appeal  or  writ  of  error  be  dismissed  lie  will 
comply  with  tbe  decree'  of  the  district  court  and 
pay  all  damages  and  costs  adjudged  against 
him  In  the  district  court  and  In  the  Supreme 
Court  on  such  appeal  or  writ  of  error.  Upon  the 
approval  of  the  bonds  provided  for  in  this  sec- 
tion, and  upon  filing  the  bond,  in  case  of  appeal, 
with  the  clerk  of  the  district  ctHirt,  and  in  case 
of  a  writ  of  error,  with  the  clerk  of  tbe  Supreme 
Court,  there  shall  be  a  stay  of  proceeding!  In 
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Buch  cause  antQ  the  same  ia  finally  detennined 
upon  stich  appeal  or  writ  ot  error  ia  tb«  Su- 
preme Court." 

Not  a  word  is  to  be  fouod  In  tbe  whole 
section  to  the  effect  tbat  there  shall  be  noy 
stay  of  proceedings  except  in  the  lost  sen- 
tence, which  declares  that,  upon  the  approval 
of  the  bond  and  filing  of  the  same,  there 
shall  be  a  stay  of  proceedings  in  the  cause 
until  it  is  finally  determined  upon  the  appeal 
or  writ  of  error  in  the  Supreme  Court  In 
other  words,  there  can  be  no  stay  until  the 
bond  is  approved  and  filed.  This  is  in  ac- 
cordance with  the  universal  practice  through- 
out the  United  States.  In  3  Corpus  Juris, 
p,  1273: 

"In  most,  if  not  all,  jurisdictions  in  the  Unit- 
ed States  supusedeas  and  stay  of  proceedings 
are  the  subject  of  statutory  provision,  and  the 
rule  very  generally  obtains  that  an  appeal  or 
writ  of  error  does  not,  per  se,  operate  as.  a  su- 
persedeas, bat  in  order  that  it  may  so  operate 
the  court  must  so  order,  or  a  bond  or  other 
security  must  be  given,  or  other  conditions  com- 
plied with,  according  to  the  provisions  of  the 
stotute." 

We  are  therefore  required  to  bold  that  the 
taking  of  an  appeal  or  solng  out  of  a  writ  of 
error  does  not  operate  as  a  stay  of  execution, 
and  that  a  judgment  plaintiff  has  a  right  to 
Issue  execution  upon  such  Judgment,  or  take 
sudk  other  proceedings  as  the  law  contem- 
plates*  In  the  absence  of  a  supersedeas  bond 
approved  and  filed  In  accordance  with  the 
law. 

For  the  reasons  stated  tbe  judgment  of  the 
dl8tri<^  conrt  la  reversed,  and  the  canse  Is 
remanded,  with  instmctiona  to  proce^  In 
accordance  with  tills  <^)lnlon;  and  It  Is  so 
ordered. 

BOBEBTS,  0.  J.,  and  PABKEB,  J.,  concur. 


(94  Wash.  187)   

SUM/IVAN  T.  PORTER  et  ux.  (No.  13626.) 
(Supreme  Coort  of  Washington.   Jan.  3,  1917.) 

1.  Judgment  «=9708— Pbbsons  CoNCLUnED— 
Pebsons  Not  Pabtibs. 

Where  abstract  of  judgment  against  a  trust 
company  was  filed  in  the  auditor's  office  be- 
fore action  was  commenced  against  the  trust 
company  by  a  third  person  to  declare  sucb  com- 
pany a  trustee  for  oim  as  to  land  standing  in 
the  name  of  tbe  company,  the  judgment  in  such 
action  declaring  the  ctunpany  a  trustee,  while 
prima  facie  evidence  that  the  trust  existed  and 
binding  and  condnsive  as  between  the  third 
person  and  the  trust  company,  was  subject  to 
attack  by  the  judgment  creditor  who  filed  the 
abstract. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  1230;  Dec.  Dig.  «s>70S.] 

2.  Fraudulent  Convbtahcbb  ^271(3)  — 
BuBDEN  or  Fboot. 

In  sucb  case,  it  then  devolved  upon  tbe  judg- 
ment  creditors  who  filed  the  abstract  to  show 
that  the  judgment  dedariog  the  trust  was  col- 
lusive and  fraudulent  as  to  them. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  f  798;  Dee.  Dig.  <g=» 
271(3).] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County ;  M.  L.  Clifford,  Jndge. 


Action  to  quiet  title  by  0.  F.  SnlUvan 
against  Charles  Porter  and  wife.  Judgment 
for  plaintiff  and  defendants  appeaL  Af- 
firmed. 

Engltiiart  A  Bigg,  of  North  Xaklma,  and 
Fletcher  &  Evans,  of  Tacoma,  for  appellants 
Guy  Bi.  Kelly  and  Thomas  MacUahon,  both 
of  Tacoma,  for  respondent. 

MOUNT,  J.  This  action  was  brought  by 
the  respondent  to  quiet  bis  title  to  certain 
lands  In  Pierce  county,  and  to  remove  a  cloud 
therefrom.  The  complaint  alleged  that  tbe 
respondent  was  the  owner  of  the  pr(H>erty, 
and  that  the  defendants  were  asserting  a  claim 
therein  adverse  to  the  plaintlfC,  and  that  tbe 
defendants  had  no  right,  title,  or  interest  in 
the  premises,  or  any  part  thereof. 

For  answer  to  the  complaint,  the  defend- 
ants denied  that  the  plaintiff  was  the  owner 
of  the  property,  and,  as  an  afilrmative  de- 
fense, alleged  that  on  tbe  IStb  day  ot  Febru- 
ary, 1915,  the  defendants  procured  a  judg- 
ment against  the  Tweedy  Trust  C(»Dpany, 
a  corporation  in  Yakima  count?,  in  the 
sum  of  $4,567.33,  together  with  Interest 
and  costs;  that  thereafter,  on  the  18th  day 
of  March,  1915,  the  defendants  filed  in 
the  office  of  the  clerk  of  the  superior 
court  of  Pierce  county  an  abstract  of  tbe 
judgment  in  that  case;  that,  at  that  time, 
the  Tweedy  Trust  Company,  was  the  owner 
of  the  lands  in  question ;  that,  by  reason  of 
filing  the  said  abstract,  the  defendants  ac- 
quired a  first  and  prior  lien  upon  the  real 
estate;  that  thereafter,  with  intent  to  de- 
fraud these  defendants  and  render  their 
judgment  and  lien  valueless,  tbe  plaintiff  In 
this  action  brought  a  suit  against  the  Tweedy 
Trust  Company  to  declare  a  trust,  alleging 
therein  that  the  plaintiff  was  the  owner  of  the 
property;  that  the  Tweedy  Trust  Oxnpany, 
in  collusion  with  the  said  plaintiff,  confessed 
judgment,  and  permitted  judgment  to  be 
taken  against  the  said  Tweedy  Trust  Com- 
pany, in  order  to  establish  said  trust,  and 
that  the  same  was  done  without  notice  to 
these  defendants,  and  for  the  sole  purpose 
of  defeating  the  right  of  lien  of  the  defend- 
ants; that  the  defendants  had  no  knowledge 
or  information  that  tbe  plaintiff  claimed  any 
Interest  in  the  lands  in  controversy  in  this 
action.  The  defendants  prayed  to  have  the 
lien  of  the  judgment  of  $4,557.33  declared  a 
first  lien  upon  the  property.  For  reply  the 
plaintiff  admitted  the  filing  of  the  abstract 
in  Pierce  county,  and  denied  all  of  the  other 
allegations  In  the  affirmative  defense. 

Upon  these  Issues  the  case  came  on  for 
trial  to  the  court  without  a  Jury.  The  plain- 
tiff introduced  in  evidence  an  abstract  of 
title  showing  that  the  property  was  deeded 
on  May  6,  1906,  by  one  Bice,  who  was  then 
the  owner  of  the  property,  to  the  Tweedy 
Trust  Company.  Plaintiff  then  introduced 
In  evidence,  over  the  objection  of  tbe  appel- 
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lants,  a  certified  c(w  of  tbe  Jodgment  Ten- 
dered in  tbfl  case  ot  tbe  plaintiff  asalnst  the 
Tweedy  Trust  Ctnnpany  on  Angnst  26,  1915, 
reciting  tiiat  fbe  Tweedy  Trust  Company 
held  tbe  property  In  trust  for  tbe  plaintiff, 
and  tbe  plaintiff  was  tbe  owner  thereof,  and 
tben  rested.  Defendants  tben  moved  for  a 
directed  judgment  tbat  the  Uen  ot  their  judg- 
ment be  declared  a  prior  and  paramount 
lien.  No  otiier  evidence  was  introduced.  The 
court  thereupon  denied  that  motion  and  en- 
tered a  judgmmt  in  favor  of  the  plidntlfl. 
Defendants  have  a];^>ealed. 

[I]  The  only  question  in  tbe  case  Is  wheQi- 
er  tbe  judgment  obtained  by  the  reqHmdent 
against  tbe  Tweedy  Trust  Company  la  evi- 
dence tbat  tbe  Tweedy  Trust  Company  was  a 
trustee,  holding  the  property  in  trust  for 
tbe  plaintiff.  It  will  be  noticed  tbat  an  ab- 
stract of  tbe  judgment  in  favor  of  tbe  de- 
fendants, and  against  the  Tweedy  Trust  Com- 
pany, was  filed  in  the  auditor's  office  of 
fierce  county  before  tbe  action  was  Inrougbt 
by  tbe  plaintiff  against  tbe  Tweedy  Trust 
Company  to  declare  that  company  a  trustee. 
It  will  also  be  noticed  that  ttie  defendants 
vrere  not  parties  to  that  action.  They  were 
not  bound  by  tbat  judgment,  but  it  is  clear 
that  as  between  tbe  Tweedy  Tmst  Company 
and  the  respradent  in  this  case,  that  judg- 
ment was  binding  and  conduslve  to  the  effect 
that  tlie  Tweedy  Trust  Company  held  tbe 
property  in  question  In  trust  for  tbe  respond- 
ent. The  defendants  might  attack  It  at  any 
time.  They  did  attack  It  In  this  case  by  al- 
leging tbat  the  judgment  was  procured  in 
fraud  of  the  rights  of  the  defendants  and 
without  their  knowledge.  We  think  the  Judg- 
ment was  at  least  competent  to  prove  prima 
facie  the  fact  therein  stated,  that  the  Tweedy 
Trust  Company  held  the  lands  In  question  in 
trust  for  the  re^ondent,  and  was  not  the 
owner  thereof.  While  that  judgment,  and 
the  recitals  therein,  were  binding  and  con- 
clusive as  between  the  plaintiff  and  the 
Tweedy  Trust  Company.  It  was  not  conclusive 
upon  these  defendants,  but  was  sufficient  to 
show  the  facts  recited  in  the  judgment,  and 
made  a  prima  facie  case  to  the  effect  that  the 
Tweedy  Trust  Company  was  a  trustee  for 
the  plaintiff  In  that  actloo.  the  respondait 
in  this. 

[2]  It  devolved  tben  upon  the  defendants 
in  this  action  to  show,  as  they  had  alleged 
in  th^r  affirmative  answer,  that  the  judgment 
was  collusive  and  fraudulent  as  to  them. 
Ko  evidence  was  offered  to  show  that  fact. 
We  are  therefore  satisfied  that  the  trial 
court  properly  held  that  the  judgment  was 
sufficient  to  make  a  prima  t&de  case  In  favor 
of  tbe  respondent. 

The  judgment  appealed  from  Is  tberefture 
affirmed. 

MORBIS,  O.  J.,  and  FULLOETON,  HOI/- 
GOMB.  and  PASKEIB,  JJ.,  concur. 


(M  Wash,  164) 
PLATH  V.  MULUNS  et  aL   <No.  18668.) 
(Supreme  Court  of  Washington.  Dee.  20, 1916L) 

1.  Apfeai,  and  Ebbob  «=3ll99— Rkuaiid— 
Directions  to  Tbial  Coubt  —  Bntbt  ov 
judgusnt. 

Where  on  appeal  a  judgment  was  directed  to 
be  entered  by  the  trial  court  providiDg  for  tran§- 
fer  of  title  m  commuoity  property  by  payment 
to  one  part  owner,  without  a  holding  that  there 
should  be  an  accounting.  If  the  aocceesful  party 
thought  that  the  question  of  accounting  was 
witbu]  the  issues  and  not  passed  on,  or  should 
have  been  passed  on,  be  should  have  called  it 
to  attention  of  the  court  by  motion  or  petitifn 
for  rehearing,  hut  could  not  have  such  matter 
disposed  of  by  a  judgment  entry  below. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Coit  Dig.  {{  ^4-1676;  Dec.  Dig.  «»» 
1199.J 

2.  EXBOUTOBa  AND  ADHINraTHATOKS  ig-  '108— 

Lien  upon  Estate  Propbbtt— REQinsriES. 
Where  the  court  on  appeal  directed  the  ad* 
ministrator  to  purchase  certain  shares  in  com- 
munity property  wherein  the  estate  was  Inter- 
ested, he  was  not  thereupon  entitled  to  a  liui 
on  the  land  for  the  sum  to  be  advanced  for  the 
purchase  price,  since  an  equitable '  lien  cannot 
be  declared  upon  ]}otential  facts,  and  bis  remedy 
was  in  tbe  administration  proceedings,  and  not 
in  the  proceedings  to  pnrdiase  the  community 
property. 

[Ed.  Note.— For  other  cases,  see  Executors  and 

Administrators,  Dec.  Dig.  ®=»483.] 

Department  1.  Appeal  from  Superior 
Court,  Yakima  County;  E.  B.  Preble,  Judge. 

Action  by  F.  B.  Plath,  as  administrator 
of  A.  W.  Burnett,  deceased,  against  Pat  Mnl- 
11ns,  wife,  and  another.  On  the  first  appeal, 
tbe  trial  court  was  directed  to  enter  judg- 
ment for  the  administrator,  and  on  remand 
a  form  of  judgment  was  submitted,  but  the 
trial  judge  refused  to  enter  it.  and  the  ad- 
ministrator appeals.  Affirmed. 

Wende  &  Taylor  and  Bi  B.  Yelikanje.  all  ot 
North  Yakima,  f6r  appellant  H.  J.  Sniv^ly, 
of  North  Yakhna*  for  reqiKmdents. 

CHAD  WICK,  J.  This  case  was  before  tbe 
court,  and  opbilon  rendered.  In  87  Wash. 
408,  151  PaC.  812.  Tbe  conit  UHow  was  di- 
rected to  enter  a  judgment  in  ftivor  of  ap- 
pellant, the  plalnUff  and  present  appellant, 
Counsel  prepared,  and  sulmitted  to  the 
court  below,  a  form  of  judgment  complying 
with  our  holding,  and  pEDvldlng,  further, 
tbat  tbe  defendants  should  account  to  the 
plaintiff  for  all  personal  property-Hiltnate 
upon  tbe  lands  in  controversy  at  the  time 
respondents  totb  possesidoD — ^In  which  A.  W. 
Burnett,  deceased,  had  an  Interest,  or  for  the 
value  thereof  and  for  tbe  rents,  issues,  and 
profits  of  the  land  from  and  after  the  4tb 
day  of  November,  1910,  and  fnrtber  pro> 
vidlng: 

'That  the  said  lands  and  premises  in  the 
hands  of  said  administrator  be  impressed  with  a 
lien  in  favor  of  said  administrator  and  as 
against  the  defendant  Josie  Burnett  and  all 
other  persons  claiming  as  heirs  at  law  of  tbe 
said  A.  W.  Bamett,  deceased,  or  by,  through 
or  under  the  will  of  said  A.  W.  Burnett^  oe- 
ceased,  for  the  said  sum  of  94326i(6," 
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— beiDg  the  amoant  dne  defendants  Mullins 
upon  tbe  omtract  of  purchase  described  in 
Dor  former  opinion.  The  trial  Judge  refused 
to  enter  the  judgment  in  tbe  form  proposed 
In  so  far  as  it  required  defendants  MuUlus 
to  account  for  personal  property,  and  for  the 
rents  and  profits  of  the  lands ;  and  in  so  far 
as  It  was  proposed  to  make  the  amount  to 
be  paid  for  a  deed  to  the  premises  a  lien 
upon  the  lands  for  the  purchase  price  to  be 
advanced  by  the  administrator. 

[1]  While  the  trial  Judge  seems  to  have 
g^e  extensively  into  the  questions  of  account- 
ing, we  think  that  phase  of  the  case  may  be 
disposed  of  without  resorting  to  the  plead- 
ings or  tbe  evidence  taken  at  the  former 
hearing.  The  only  question  passed  upon  by 
this  court  was  whetiier  the  laud  was  com- 
munity or  separate  property.  We  held  It  to 
be  community  property.  The  only  thing 
left  open  was  to  provide  for  some  method  of 
transferring  the  title  from  defendants  Mul- 
lins to  the  administrator  of  the  estate  of 
Burnett,  deceased.  There  was  no  holding  by 
tina  .court  that  the  defendants  should  account, 
either  for  personal  property  or  for  the  rents. 
Issues,  and  profits  of  the  land.  If  plaintiff 
conceived,  as  he  now  asserts,  that  these  ques- 
tions were  within  tbe  issues,  and  not  passed 
upon,  or  should  bare  been  passed  npon  by  this 
court,  his  remedy  was  here,  and  he  should 
have  called  it  to  our  attention,  either  by  mo- 
tion or  by  petition  for  rehearing.  Not  having 
done  so,  he  cannot  now  take' Judgment  In  the 
court  below  upon  any  controverted  question 
that  goes  to  the  merits.  Richardson  t.  Sears, 
87  Wash.  207,  151  Pac.  504. 

[2]  Neither  Is  plaintiff  entitled  to  declare 
a  lieu  oa  the  land  for  the  sum  he  intends  to 
advance  to  the  estate  to  pay  the  purchase 
price  of  the  land.  Eqaltable  liens  are  not 
to  be  declared  upon  potential  facts.  The  ad- 
ministrator has  not,  so  far  as  the  record  in- 
dicates, paid  any  money  for  or  on  behalf  of 
the  estate.  While  executors  and  administra- 
tors are  to  be  recompensed  for  advances  made 
under  tbe  direction  of,  or  when  ratified  by, 
the  court  sitting  In  probate,  it  is  beyond  tbe 
power  of  tbe  court,  under  tbe  Issues  tendered 
In  tills  case,  to  create  a  lien  dependent  npon 
a  contingency  that  may  never  occur. 

Plaintiffs  remedy  Is  in'  the  administra- 
tion proceeding,  where  the  court  may,  by 
appropriate  order,  sanction  any  advances 
made  by  the  administrator,  and  at  the  same 
time  protect  the  heirs  and  others  interested 
in  the  estate.  The  estate  will  there  be  charge- 
able with  all  Boms  advanced  onder  ttie  di- 
rection of  the  conrL  The  court  may  protect 
plaintiff  by  lien  or  other  appropriate  order  if, 
in  its  judgment,  his  advances  have  tended 
to  the  preservation  of  the  estate,  18  Cyc. 
670. 

Much  of  the  plaintlfl:*8  argument  Is  predi- 
cated upon  tbe  thought  expressed  in  Law- 
rence V.  Halverson,  41  Wash.  634,  S3  Pac. 


889,  tliat  a  Utlgant  will  not,  under  our  code 
system  -  of  remedies,  be  expelled  from  one 
door  of  the  court  with  the  admonition  to 
enter  at  another.  We  are  putting  no  sucb 
burden  upon  appellant.  He  is  tbe  administra- 
tor of  tbe  estate  of  Burnett,  deceased,  and  as 
sucb  has  brought  an  independent  action.  It 
Is  he  who  has  entered  the  court  by  two  doors, 
and  he  should  not  be  heard  to  complain  if  be 
Is  directed  to  take  his  remedy  In  that  proceed- 
ing which,  in  the  Judgment  of  tbe  court,  is 
more  appropriate,  and  wtiere  the  heirs  and 
all  parties  Interested  may  be  heard  In  their 
own  behalf. 
Affirmed. 

MORRIS,  O.  J.,  and  MAIN,  ELtilS.  and 

WEBSTER,  J  J.,  concur. 


<M  Wash,  248) 
GUSTAV  T.  ESARY.    (So.  latOZ.) 
(Supreme  Court  of  Washington.   Jan.  8,  1917.> 

RECEIVISS  «S»201  — DlBOHABOB  — REOPKKXHa 

ACCOTJNT. 

A  receiver  who  disbursed  all  the  fundi  of 
an  insolvent  corporatioD,  pursuant  to  court  or- 
ders, without  paying  a  claim  filed  with  bis  at- 
torneys, but  not  called  to  bis  attention,  cannot 
be  requim),  after  bia  dlacbarge,  to  pay  auch 
claim  or  be  punished  for  contempt 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  U  319,  407,  406;  Dec  Dig.  «=»2044 

D^rtment  2.  Appeal  from  Superior 
Court,   King  County;    Boyd  J.  Tallman, 

Judge. 

Action  by  Sam  Gustav  against  James  D. 
Esary,  as  receiver  of  the  Three  Tree  Point 
Gravel  Company.  Judgment  for  plaintlfl, 
and  defendant  appeals.  Reversed. 

Byera  &  Byera,  of  Seattle,  for  appdilaiit. 
Cole  &  Dolby,  of  Seattle,  for  respondoit 

MORRIS,  a  J.  In  Jannaiy,  1911,  appel- 
lant was  appointed  reoetver  of  tbe  ^ree 
Tree  Point  Grav^  Company.  In  October  fol-  ' 
lowing,  he  made  his  final  r^rt  to  the  court, 
and,  with  his  bondsman,  was  discharged.  In 
September,  1913,  reqiondent  filed  a  petition 
praying  that  the  order  of  discbazge  be  set 
aside  upcm  the  ground  that  respondent  liad 
filed  a  claim  wltti  the  receiver  which  had 
been  allowed  by  the  court  and  which  bad  not 
been  paid.  A  hearing  was  had  upon  tttis 
tltion  after  various  objections  on  the  part  of 
appellant,  when  it  appeared  that  respond^t's 
claim,  while  filed  with  the  attorn^  of  tbe 
receiver,  was  not  called  to  tbe  attention  of 
the  receiver,  and  that  for  this  reason  It  was 
not  Included  In  his  final  repwt,  and  no  pl^ 
vision  made  for  Its  payment  It  was  fur- 
ther shown  that,  acting  under  tiie  orders  ot 
the  court,  the  receiver  had  paid  out  all  the 
moneys  save  a  few  cents  of  the  Insolvent 
corporation  comii^  into  his  hands,  and  had 
exhansted  its  assets.  The  lower  court  there- 
upon entered  an  order  vacating  the  order  ot 
discharge,  and  required  the  receiver  to  pax 
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respondent's  dalm  with  Interest  and  at* 
tomey  fees,  appellant  did  not  comply 
with  this  order,  and  the  conrt  thereupon  Is- 
sued a  show  canse  order  requiring 'him  to 
comply  with  the  prior  order  ot  payment  or 
subject  hlmseU  to  contempt.  Appellant  ap- 
peared in  response  to  this  order,  and  again 
made  a  showing  of  no  fondte  or  property. 
The  lower  court  found  appellant  had  no 
means  of  complying  with  Uie  order  of  pay- 
ment, that  all  funds  and  property  coming 
Into  bis  hands  had  heen  paid  out  In  accord- 
ance with  the  previous  orders  of  the  court, 
but,  notwithstanding,  ordered  the  appellant 
to  pay  respondent's  clalm«  or  In  default  stand 
committed  to  the  county  Jail.  Notice  of  ap- 
peal was  given,  and  the  case  Is  here  for  re- 
view. 

Uany  Interesting  legal  questions.  Jurisdic- 
tional and  otherwise,  are  argued  by  respec- 
tive counsel,  which,  In  view  of  the  conclusion 
we  have  reached,  will  not  be  referred  to. 
We  are  of  the  opinion  that  when  It  ap- 
peared that  the  Insolvent  estate  had  been 
completely  exhausted  In  complying  with  the 
prior  orders  of  the  court,  and  that  It  was 
Impossible  for  the  appellant,  as  receiver,  to 
nyike  the  payment  required  of  him,  Uie  pro- 
ceedings should  have  been  dismissed.  The 
court  should  not,  In  the  alternative,  require 
its  officer  to  do  that  which  is  impossible, 
when  the  ImjiosslbUlty  arises  through  no 
fault  of  the  officer  and  Is  occasioned  through 
executing  prior  orders  of  the  court,  or  be 
punished  for  contempt.  Finding  in  this  a 
sufficient  reason  for  reversing  the  Judgment, 
we  refrain  from  discussing  other  points. 

The  judgment  Is  reversed. 

MOUNT,  rULLBETON,  HOLOOMB,  and 
PARKER,  JJ.,  concur. 

(M  Wash.  B7)  ' 

STATB  V.  BANES.    (No.  18680.) 

(Supreme  Court  of  Wasbisgton.   Jan.  4,  1917.) 

Cbiminal  liAw  €=>1070— ABATEMEirr  OF  Ac- 
tion—Death OF  DSPBNDANT. 
In  the  absence  of  a  statute  expr^ing  the 
contrary,  the  death  of  a  defendant  in  a  crim- 
inal case  pending  an  appeal  permanently  abates 
the  actitm  and  all  proceedings  under  the  judg- 
ment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Low,  Cent.  Dig.  ||  2700,  2701;  Dec.  Dig.  «=» 
1070.] 

Department  .2.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mackintosh, 
Judge. 

Ueorge  E.  Banks  was  convicted  of  unlaw- 
fully selling  Intoxicating  liquors,  and  he  ap- 
peals. Action  dismissed  on  suggestion  of  de- 
fendant's death  pending  appeal. 

Fred  C.  Brown,  of  Seattle,  for  appellant 
Alfred  H.  liondin,  John  D.  Carmody,  and 
Jos^  A.  Barto.  all  of  Seattle,  for  the 
State. 


MOUNT,  J.  The  app^nt  Vas  convicted 
In  the  lower  court  of  the  crime  of  unlawfully 
selling  bit<»dcating  liquors.  JJpoa  this  con- 
viction, the  trial  court  Imposed,  as  punish- 
ment, a  fine  of  f50  and  costs.  Pending  the 
appeal,  the  appellant  died.  His  death  was 
suggested  at  Uie  oral  argomrat,  but  we  were 
Invited  to  paas  upon  the  questions  presented 
upon  the  bilefs.  In  Uie  case  of  State  v. 
Furth,  82  Wash.  666,  at  page  007,  144  Paa 
907,  908,  we  said: 

"The  courts  of  the  country,  both  state  and 
federal,  have,  with  marked  unanimity,  held  that 
the  death  of  the  defendant  in  a  cruninal  case 
pending  appeal,  in  the  absence  of  a  statute  ex- 
pressing the  contrary,  permanently  abates  the 
action  and  all  proceedings  under  the  judgment. 
They  make  no  distinction  between  a  sentence  of 
imprisonment  and  the  impositioD  of  a  fine.  The 
underlying  principle  is  that  the  object  of  aU 
criminal  punishmeot  is  to  punish  the  one  wlio 
committed  the  crime  or  offense,  and  not  to  pun- 
ish those  upon  whom  his  estate  Is  cast,  by  opera- 
tion of  law  or  otherwise/* 

A  number  of  cases  were  cited  to  support 
that  rule.  We  decided  that  case  on  the 
merits,  because  we  were  Invited  by  counsel 
to  do  so,  "and  because  the  case  Is  pending 
in  the  trial  court  against  other  defoidants.'* 
The  last-named  reason  was  the  only  justtO- 
catton  for  passing  upon  the  merits.  There 
Is  no  sncb  conditltm  here.  The  action  baa 
abated  the  death  of  appelant,  and  must, 
for  that  reason,  be  dismissed. 

MORRIS,  C.  J.,  and  HOLCOMB,  VUhLER- 
TON,  and  PABKE^  JJ..  concur. 

(M  wteh.  m) 

SGOUSB  et  al.  v.  ALASKA  &  TAKIBiA  INV. 

CO.  et  al.  (No.  18682.) 
(Supreme  Court  of  Washington.  Jan.  11, 1917.) 

1.  FaAUDTTLEKT  CONVETANCBS  «B9271(8)— AC- 
TION TO  Bnforcb  JusoMxm^wmBraiF— 
Bobdeh  or  Pnoor. 

In  an  action  to  subject  real  estate  in  the 
name  of  jlefendant  corporation  to  the  satisfac- 
tion of  a  judgment  against  an  individual  de- 
fendant, on  the  ground  that  it  bad  been  placed 
in  the  conwration's  name  in  fraud  of  creditors, 
the  plaintiff  had  the  burden  of  proving  fraud. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
CoDveyancea,  Cent  Dig.  {  798;  Dec  Dig.  «s> 
271(3).] 

2.  Appeai,  and  Erbob  e=>9&4(3)—QuEsnonB 
or  FACT^Fiinttwa. 

The  credibility  of  the  witnesses  was  for  the 
court  tryinK  without  a  jury,  necessarily  depend- 
ing upon  tne  demeanor  and  general  appearance 
of  the  witnesses  as  well  as  their  statements,  and, 
in  view  of  the  trial  court's  tietter  position  to 
judge  of  those  matters,  the  Supreme  Court 
where  it  was  not  convinced  from  a  reading  of 
the  abstract  embodying  all  the  facts  In  the  case 
that  the  trial  court  s  dismissal  of  the  action  was 
wrong,  would  affirm. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Eh-ror,  Gent  Dig.  K  3d04-3905i^;  Dec.  TUg. 
«=»994(3).} 

3.  Fbattdttlknt  Cohvbtancbs'  «=9271(3>— 
pRESDMPTioN— Burden  or  Proof. 

There  is  a  presumption  of  honesty  and  good 
faith  in  favor  of  all  mrdinary  business  transac- 
dons,  and  fraud  In  a  conveyance  Is  never  pre- 
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Bumeil  bat  most  be  estaUlihed  hj  the  party  al- 
leeing  It  by  clear  and  satisfactory  evidaice. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cmt.  Dig.^  798;  Dec.  Dig.  «=» 
271(3).] 

Morris,  O.  J.,  dissenting. 

X>epartmeDt  2.  Appeal  from  Superior 
Court,  Yakima  County;  Thoa.  B.  Qrady, 
Judge. 

Action  by  Z.  A.  Scouse  and  anc^ther 
against  the  Alaska  &  Yakima  Investment 
Company,  Belinda  A.  Carbonneau,  and  oth- 
ers. Judgment  for  defendants  dismissing  the 
action,  and  plaintiffs  appeal.  Affirmed. 

Wlllett  &  Oleson,  of  Seattle,  and  Englehar^ 
&  Bigg,  of  North  Yakima,  for  appellants. 
H.  J.  Snively,  of  North  Yakima,  for  respond- 
ents. 

MOUNT,  J.  This  actlMi  was  brought  to 
subject  certain  real  estate,  held  In  the  name 
of  Alaska  &  Yakima  Investment  Company,  In 
the  county  of  Yakima,  to  the  satisfaction  of 
a  Judgment  obtained  by  the  plaintiffs  against 
Belinda  A.  Carbonneau.  Upon  Issues  Joined, 
the  case  was  tried  to  the  court  without  a 
Jury.  At  the  conclusion  of  a  l^igthy  trial, 
the  court  decided  that  the  property  In  ques- 
tion was  not  the  property  of  Belinda  A.  Car- 
bonneau, and  that  she  had  no  Interest  there- 
in, but  was  the  pruperty  of  the  Alaska  & 
Yakima  Investment  Company,  a  corporation, 
and  that  the  money  which  purchased  the 
real  property  belonged  to  Immediate  rela- 
ttves  of  Mrs.  Carbonneau,  and  for  that  rea- 
son dismissed  the  action.  The  plaintiffs 
have  appealed  from  the  order  of  dismissal. 

[1]  The  controlling  gnefition  In  the  case  is 
whether  the  property  Is  really  the  property 
of  Mrs.  Carbonneau,  and  was  by  her  put  In- 
to the  name  of  the  corporation,  of  whldi 
her  immediate  relatives  were  the  stockhold- 
ers, for  the  purpose  of  defrauding  her  cred- 
itors. This,  of  course,  Is  purely  a  questlcm 
of  fhct,  and  the  burden  of  proof  rests  upon 
the  appellants.  The  writer  of  this  opinion 
has,  with  care,  read  the  lengthy  abstract  of 
the  evidence,  and  Is  not  satisfied  therefrom 
that  the  trial  court  was  wnmg  In  bis  con- 
clnstcms. 

[21  We  shall  not  discuss  the  evidence.  To 
do  so  would  necessitate  a  lengthy  and  involv- 
ed opinion,  and,  as  said  by  the  trial  court, 
such  opinion  "could  be,  at  most,  •  •  • 
an  argument  in  vindication  of  the  views  en- 
tertained," and  would  not  declare  or  define 
any  rule  of  law.  The  apptilants  argue  that, 
because  of  the  many  IminrobabUltles,  mis- 
statements) and  cmtradlctlonB  of  the  wlt> 
nesses  who  testified  in  b^ialf  of  the  re- 
spondents, the  trial  court  was  not  Justified 


In  basing  a  conclusion  upon  their  testimony. 
An  examination  of  the  record  shows  that 
there  were  many  contradictions,  many  Im- 
probable statements,  and  many  Imperfections 
in  the  testimony  of  respondents'  witnesses; 
but  it  also  shows  that  the  occurrences  aboat 
which  they  testified  had  taken  place  from 
eight  to  ten  years  prior  to  the  time  the  tes- 
timony was  given.  It  is  not  imcommon  for 
witnesses  to  disagree  upon  facts  which  oc- 
curred years  before.  In  cases  like  this, 
where  the  controlling  facts  are  in  dispute 
where  witnesses  disagree,  where  statements 
are  Improbable,  the  court  Is  controlled  large- 
ly by  the  apparent  credibility  of  the  wit- 
nesses. This  credibility  Is  necessarily  de- 
termined by  the  demeanor  and  general  ap- 
pearance of  the  witnesses,  as  well  as  their 
statements.  The  trial  court  was  in  a  better 
position  to  Judge  of  these  things  than  we 
are,  and  while  we  may  say  that,  if  the  trial 
court  had  rendered  a  Judgment  in  favor  of 
these  appellants  upon  the  facts  before  us, 
we  would  feel  bound  to  affirm  the  Judgment, 
but,  when  the  trial  court  has  found  in  favor 
of  the  respondents,  we  feel  It  equally  our 
duty  to  affirm  the  Judgment,  especially  since 
we  are  not  convinced,  from  a  careful  read- 
ing of  the  abstract,  which  embodies  all  t&e 
facts  in  the  case,  that  the  trial  court  was 
wrong.  In  this  case,  as  we  have  above  inti- 
mated, the  burden  was  upon  the  appellant  to 
show  that  the  property  in  question  was  real-  . 
ly  the  property  of  Mrs.  Carbonnea|i,  and 
that  the  other  def^dants  had  no  interest 
therein.  ,and  that  the  same  was  placed  In 
the  corporation  In  fraud  of  creditors.  The 
burden  of  showing  these  facts  rested  upon 
the  respondents. 

[3]  In  the  case  of  Bohrer  v.  Snyder,  29 
Wash.  199.  at  page  206,  W  Pae.  TMK 
we  said: 

"  •  *  *  It  must  be  botnt  in  mind  diat  tliera 
is  a  presumption  of  honesty  and  good  faith  that 
prevails  in  favor  of  all  ordiDary  business  trans- 
actions ;  that  fraud  is  never  presumed,  bat  most 
be  established  by  the  party  alleging  it.  Where 
the  good  faith  oi  a  conveyance  is  assailed,  it  is 
not  enough  that  the  evidence  may  cause  a  sus- 
picion aa  to  its  good  faith.  The  evidence  must 
be  clear  and  satisfactory,  and  such  as  convinces 
the  mind  that  the  conveyance  is  In  reality  fraud- 
ulent." 

Upon  the  record  In  this  case,  we  are  not 
satisfied  that  the  trial  court  was  wrong  in 
his  conclusicHis,  and  the  Judgment  Is  there- 
fore affirmed. 

PABKQB,  H01XX)HB,  and  FUIXiBBTON, 
JJ.,  concur. 

MOBB^StCJ.  To  my  mind  the  iSacts  dear- 
ly show  appellants  are  aiUtled  to  the  relief 
sought  I  therefoze  dissent 
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SPOKANB  TAtiLST  LUMBER  ft  BOX  CO. 

T.  DAWSON  et  ui.    (No.  13597.) 

<Supreme  Court  of  Washington.   Jan.  8,  1917.) 

Mechanicb'  Libhs  «=^0CL>— NonoB— When 
Cnneoxssakt. 

R«m.  &  Bal  Code,  S  1^33,  requiring  notice 
of  furnishing  materials  to  be  served  on  uie  own- 
er if  they  are  furnished  to  another  than  the 
owner,  does  not  require  notice  when  the  bus- 
band,  acting  aa  the  wife's  agent,  orders  and  re- 
ceives the  goods  and  is  given  a  statement  of  the 
material  furnished. 

[Ed.  Note.— For  other  cases,  see  MeAanics' 
Liens,  Cent.  Dig.  f  181;  Dec  Dig.  ^99(1).] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Bruce  Blake,  Judge. 

Suit  by  the  Spokane  Valley  Lumber  &  Box 
Company  against  O.  W.  DawBon  and  wife. 
Decree  for  defeadants.  and  plaintiff  appeals. 
Bevened  and  remanded,  wltb  Instructions. 

J.  B.  UcAndrew,  (hC  Spokane,  for  anwllant 

MOBBIS,  a  J.  Appeal  frqpi  a  decree 
denying  the  foreclosure  of  a  materialman's 
Uen.  The  essential  facts  are  as  ftdlowa: 
Beapondents  are  husband  and  wife  residing 
upon  lands  near  Spcdcane  which  are  the  sepa- 
rate property  of  the  wife.  For  many  years 
the  respondent  has  acted  as  the  general  agent 
of  the  wife  In  the  full  control  and  manage- 
ment of  these  lands,  cnlttvatlng  the  same, 
marketing  the  crops,  collecting  the  moneys 
due  thereon,  and  pundiaslng  supplies.  In 
July,  VSiS,  the  respondent  husband  ordered 
from  the  appellant  certain  material  for  use 
In  the  construction  of  a  buildii^C  npcm  the 
lands.  The  materials  were  delivered  upon 
the  premises,  used  in  the  construction  of  the 
building,  and  not  being  paid  for,  a  Hen  was 
filed  and  this  action  brought  to  foreclose  the 
«am&  It  appearing  that  the  wife  was  the 
-owner  of  the  lands,  and  appellant  not  having 
within  five  days  after  the  first  delivery  of 
materials  given  written  notice  to  the  wife  of 
the  furnishing  of  the  materials,  as  provided 
for  in  section  1183,  Bem.  ft  BsL  Code,  the 
lower  court  was  of  the  o^nion  that  the  Uen 
was  unaiforceablei,  and  so  held,  altiioogh 
rendering  Judgment  against  eadi  respondrat 
for  the  pundiase  price  of  the  materials. 

The  refusal  of  foreclosure  was  error.  We 
have  held  whenever  this  question  has, been 
before  ns  that  when  the  materialman  fur- 
nishes material  to  tlie  owner,  either  directly 
ot  through  an  agent  of  the  owiwr,  the  statute 
in  question  has  no  application.  Bieflin  v. 
Grafton,  68  Wash.  387,  111!  Fac.  SSI;  Archi- 
tectural Decorating  Ca  v.  Nlcklason,  66 
Wash.  196, 110  Pac.  177 ;  Hewitt  Lea  Lumber 
Oh  V.  Ghesley,  68  Wash.  53,  122  Pac  993; 
Brace  ft  Hergert  Mill  Co.  v.  Burbank,  87 
Wash.  856,  151  Pac  808.  Then  is  no  ques- 
tl(m  here  but  that  the  husband  was  the  wife's 
agent  in  the  purchase  ot  this  material,  and 
that  delivery  was  made  to  the  wife.  The 
«ase  Is  ruled  by  those  cited. 

Respondents  have  not  appeared  In  this 


court,  but  arodlantfs  brief  suggests  that  the 
lower  court  was  of  the  opinion  that  In  Hays 
V.  Montesano  Mill  Co.,  86  Wash.  004, 148  Fac 
8S1.  this  court  had  departed  from  the  rule 
of  the  cited  cases.  It  was  not  so  Intended, 
nor  can  we  so  read  the  Hays  Case  wh»i  the 
language  tliere  used  is  applied  to  the  facts 
b^re  the  court,  which  must  always  be  done 
CO  clearly  Interpret  any  ruling:  In  that  case 
certain  maChiiwry  was  installed  by  the  lessee 
of  a  mllL  Failing  to  pay  for  the  same,  a 
lien  was  sought  to  be  foreclosed  against  the 
fee  No  notice  was  gtvoi  to  the  owner  of 
the  fee  of  Oie  tumidilng  of  the  material, 
and  it  was  sought  to  avoid  1^  defect  by  a 
cmtttitlon  that  the  lessee  was  the  agent  of 
the  owner  for  the  purpose  of  improving  the 
property,  and  hence  the  owner  was  not  enti- 
tled to  notice.  Finding  no  agency  In  this  re- 
lation, we  held  otherwise,  and  while  perttaps, 
as  In  many  cases,  the  language  used,  dis- 
associated from  the  &cts,  may  lead  to  the  be- 
li«C  that  the  court  was  heading  that  notice 
to  an  owner  was  necessary,  even  though  the 
sale  was  made  to  the  owner  through  his 
agent,  it  Is  evident  it  was  not  so  intended,  as 
no  reference  was  made  to  the  previous  cases 
holding  no  notice  Is  necessary  In  such  a  case, 
nor  is  any  reference  made  to  this  case  as 
establishing  a  contrary  rule  In  the  subse- 
quent Brace  ft  Hergert  Case  In  87  Washing- 
ton. Ail  that  could  be  held  In  the  Hays 
Case,  and  all  that  was  Intended,  was  that 
the  lessee  of  a  mill  property  could  not  so 
Und  the  owner  of  the  fee  In  Installing  ma- 
chinery as  to  render  It  unnecessary  to  serve 
written  notice  ui>on  the  owner  In  an  attempt 
to  subject  the  fee  to  a  materialman's  lien. 
It  will  be  seen  at  once  that  such  a  holding 
does  not  conflict  with  the  rule  that  where,  as 
here,  the  material  Is  famished  to  the  owner, 
though  ordered  by  an  agent,  the  serving  of 
written  notice  is  not  necessary  to  bind  the 
owner. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  Instructions  to  enter  a  decree 
of  foreclosure. 

HOLCOMB,  PARKER,  FULLBBION,  and 
WEBSTER,  JJ.,  concur. 

(H  Wash.  US) 
8TATD  v.  COTZ.   (No.  18782.) 
(Sopreme  Court  ct  Washington.  Dec  29, 1016.) 

iNDICrrHBNT  ARD   IKFOBUATION  4=3llO(^  — 

Habitual  Criminal  —  SumoiBNOr  — 
Statotb. 

Under  Rem.  Code,  1916,  |  2286,  dedaring 
that  every  person  convicted  ot  any  crime  of 
which  fraud  is  an  dement,  or  of  petit  larceny, 
or  of  an;r  felMiy,  who  shall  have  previous^ 
been  convicted  of  any  felony,  or  twice  convict- 
ed of  petit  larceny,  or  of  a  misdemeanor  of 
which  fraud  is  an  element,  shall  be  adjudged  to 
he  an  habitual  criminal,  as  indictment  substan- 
tially  following  the  language  of  the  statute, 
though  not  affirmatively  alleging  tiiat  the  prior 
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convIcticMis  wer«  bad  In  ocmrts  ot  competent 

jurisdiction,  was  Baffident. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  Si  291-204;  Dec. 
Diff.  «=>110(3).] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  King  Dykemaa,  Judge. 

William  A.  Cotz  was  conrlcted  of  being  an 
tiabltual  criminal,  and  he  appeals.  Affirmed. 

Beeler  &  Snlllran,  of  Seattle,  for  appel- 
lant Alfred  H.  Lnndin,  Bverett  C.  Ellis, 
and  JoBepb  A.  Barto,  aU  ot  Seattle,  for  tbe 
Statew 

ELLIS.  J.  Defendant  was  diaised  with 
b^ng  an  habitual  crlminaL  From  a  oonvic- 
ti(m,  Judgment,  and  sentence,  he  appeals. 

The  only  qnestlra  raised  Is  as  to  the  soffl- 
deney  of  the  Information.  Saving  the  ditCer- 
ences  In  the  nature  of  the  crimes  of  whlcA  the 
inior  convictions  are  dmrged,  tlie  informa- 
tion is  ooutdied  Id  the  mme  terms  as  that  set 
out  and  sustained  In  the  opinlmi  of  this  conit 
In  SUte  T.  Bowan,  84  Wadi.  IfiS,  146  Pac. 
874.  It  is  therefore  unnecessary  to  quote 
it  here.  Appellant  urges  that  it  is  insufficient 
in  that  it  is  not  affirmatively  alleged  that  the 
prior  coDTlctlons  were  had  in  a  court  or 
courts  of  competent  jurisdiction,^  and  in  that 
each  step  in  the  procedure  from  indictment 
or  information  to  final  Judgment  Is  not  tot- 
many  pleaded.  It  is  a^ed  that  this  is  ne& 
essaiy  under  the  statute  of  1903  (Bod,  &  BaL 
Code,  i  21T7),  which  required  that  the  infoi> 
matlon  should  set  forth  *^e  fact  ot  mttt 
former  convlcti<m  or  ccmvictloni^  with  the 
time  and  place  when  and  where  sndk  former 
convictions  occurred."  It  would  be  a  suffi- 
cient answer  to  say  that  the  Infttrmatlon  here 
does  set  forth  the  fact,  time,  and  place  of 
the  formra-  cqnvlctions,  but  in  any  event  it 
is  a  conclusive  answer  that  the  statute  re- 
lied upon  has  been  repealed  and  superseded 
by  the  Criminal  Code  of  1909.  of  which  sec- 
tion 34  Is  Rem.  Code  1915,  f  2286.  under 
which  the  Information  here  Involved  was 
filed.  It  was  so  held  in  State  v.  Gustafson, 
87  Wash.  613,  152  Pac.  335.  In  State  v. 
Rowan,  supra.  It  was  held,  in  effect,  that  an 
informntloD,  of  which  the  one  before  us  Is 
almost  a  replica,  was  sufficient  in  that  It 
chari,'ed  tbe  crime  subetantially  in  the  lan- 
guage of  the  statute.  True,  the  exact  ob- 
jection here  raised  was  not  there  presented, 
but  it  was  presented  in  tbe  later  case  of  State 
V.  Gustafs<m,  supra,  as  an  examination  of 


the  record  and  briefs  !n  that  case  discloses;, 
and  we  there  again  held  stiffident  an  lafor^ 
matlon  In  every  material  particular  the 
same  as  that  in  the  Bowan  Case  and  as  tiiat 
here.  It  Is  a  general  rule  that  an  infwma- 
tlon  charging  a  statutory  crime  substantially 
In  the  language  of  the  statute  defining  the 
crime  is  sufficient,  if  thereby  the  accused  is. 
adequately  advised  of  the  cause  of  the  accusa- 
tion against  him.  Joyce,  Indictments,  f- 
371,  p.  415;  State  r.  Schuman.  89  Wash.  9,- 
153  Pac  1084;  State  v.  Lewis.  42  Wash.  672, 
85  Pac,  668.  information  here  meets- 

this  criterion.  On  the  authority  of  the  Rowan- 
and  Oustafton  Cases  we  hold  it  sufficient. 
The  Judgment  Is  affirmed. 

MORRIS,  O.  J.,  and  MAIN  and  BOIr 
COMB,  JJ.,  concur. 

CHADWICK,  J.  I  concurred  in  the  case 
of  State  V.  Rowan,  84  Wash.  158,  146  Pac 
374,  and  I  concur  In  this  opinion,  but  my 
concurrence  is  based,  not  so  much  on  the 
argument  and  reasoning  employed  by  the 
court  In  the  two  cases,  as  upon  what  I  cmi- 
celve  to  be  tbe  deeper  reason,  and  the  sounder 
principle  which  I  shall  undertake  to  briefly 
state.  The  purpose  of  the  law  is  not  to  charge 
a  substantive  crime.  Tba  sufficiency  of  tho 
original  infbrmatlont  the  facta  necessary  to- 
sustain  a  convlctl<m,  and  the  ordinary  rules 
governing  pleadings  In  criminal  cases  have- 
no  application  whatever.  When  the  prosecut- 
ing attorney  has  chai^wd,  by  simple  referees 
to  the  Judgments,  that  a  party  has  be«i  con- 
victed three  times,  he  has  done  all  that  the 
law  requires,  for  it  is  not  a  question  of  guilt 
or  innocence,  but  merely  a  questlw  involv- 
ing a  state  of  the  record  either  in  the  court 
where  the  charge  is  made,  or  some  othor 
court  It  is  necessary,  when  pleading  a 
Judgment,  to  say  no  more  than  that  a  Judg- 
ment (describing  it)  was  rendered  .  In  a 
tain  court  at  a  certain  time.  The  tmly  ple*. 
open  to  one  so  charged  is  that  of  nnl  tiel  rec- 
ord, or  that  the  Judgment  has  beoi  satisfied 
Id  some  way  rect^gulzed  by  the  law. 

Wherefore,  If  this  reasoning  be  sound,  our 
opinion  should  be  sustained  by  reference  to 
the  rules  of  pleadings  In  dvU  actions,  rather 
than  by  reference  to  either  the  statutes  or 
the  rules  of  the  common  law  for  measuring 
the  sufficiency  of  Indictments  and  informa- 
tions. I  would  prefer  to  place  my  vote  for- 
affirmance  upon  this  ground. 
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(H  W&Bb.  191) 

In  r*  OUNNINOHA&rS  BSTATB. 

BIDIDLITY  NAT.  BANK  OF  SPOSANB  t. 
CUNNINGHAM. 

(No.  13319.) 

(Supreme  Court  of  Washington.   Jan.  4,  1917.) 

WrriTESSEs  «=>145,  159(3)  —  'Tbanbaotion 

WITH  DBOBASBD"— BUOUTOBS. 

In  a  proceeding  bj  creditor  of  c<Mnmanit; 
estate  of  a  deceased  to  convel  ber  executor  to 
iDventory  certain  property  as  community  prop- 
erty, testimoDy  of  the  executor  that  the  property 
wan  deceased'a  uparate  eatate,  being  a  gift 
to  ber,  waa  not  incompetent  under  Rem.  &  Bal. 
Code,  {  1211,  providing  that,  in  a  proceeding 
where  the  adverse  party  defends  as  executor, 
such  party  ehall  not  be  admitted  to  testify  in 
his  own  behalf  as  to  a  transaction  bad  by  him 
with  or  any  statement  made  to  him  by  deceased; 
tor,  although  the  executor  was  an  adverse  party, 
the  testimony  was  not  adverse  to  the  estate  or 
concerning  a  transaction  bad  with  or  statement 
made  by  or  to  deceased. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  660;  Dec.  Dig.  «=>14S,  169(8). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Transactions.] 

Ed  Banc.  Appeal  from  Superior  Court, 
Adams  County ;  Bert  Unn,  Judge. 

In  the  matter  of  the  estate  of  Rebecca  W. 
CunniDgbam,  deceased.  Proceeding  by  the 
Fidelity  National  Bank  of  Spokane  against 
W.  R.  Cunningham,  Sr^  as  executor.  From 
judgment  for  the  executor,  the  bank  appeals. 
Affirmed. 

V.  E.  Langford  and  Lucius  O.  Nash,  both 
of  Spokane,  lor  ai^lant.  Walter  Staser, 
of  Bitzvllle.  and  C.  H.  Spafding,  ot  Llnd,  for 
respondent 

UOBBIS,  0.  J.  Appellant  as  a  <!redltor  of 
the  estate  ot  Rebecca  Cunningham,  brought 
this  proceedlBff  to  compel  the  executor  to 
InventOTy  certain  property  as  community 
property  In  order  to  satisfy  appellant's  claim 
as  a  community  d^t;  the  basis  oC  the  peti- 
tion being  that  the  inroperty  was  aioqulred 
during  coverture  and  was  community  prop- 
erty rather  than  the  separate  property  of 
the  deceased,  as  claimed  by  the  executor. 
Issues  weoe  framed  as  to  the  character  of  the 
property,  and^  the  lower  court  finding  the 
same  to  be  the  separate  estate  of  the  deceas- 
ed, this  anieal  was  taken.  ^ 

The  character  of  the  proper^  depends  late- 
ly up<m  the  testimony  of  the  executor  and  his 
son,  and  the  error  relied  upon  by  appellant 
la  the  Inadmissibility  and  InoompetoicT  of 
this  testimony.  The  contr<dllnK  statute  Is 
section  1211.  Rem.  &  BaL  Code,  providing: 

"No  person  offered  as  a  witness  shall  be  ex- 
cluded from  giving  evidence  by  reason  of  bis 
interest  in  the  event  of  the  action,  as  a  party 
thereto  or  otherwise;  but  such  interest  may  be 
shown  to  affect  his  credibility;  Provided,  how- 
ever, that  In  an  action  or  proceeding  where  the 
adverse  party  sues  or  defends  as  executor,  ad- 
ministrator, or  legal  represeotative  of  any  de- 
ceased person,  or  as  deriving  right  or  title  by, 
through,  or  from  any  deceased  person,  or  as  the 


guardian  or  conservator  of  the  estate  of  any  in- 
sane person,  or  of  any  minor  under  the  age  of 
fourteen  years,  then  a  [larty  in  interest  or  to 
the  record  shall  not  be  admitted  to  testify  in  his 
own  behalf  as  to  any  transaction  had  by  him 
with  or  any  statement  made  to  him  by  any  such 
deceased  or  insane  person,  or  by  any  such  minor 
under  the  age  ot  fourteen  yesrs:  Provided,  fur- 
ther, that  this  exdu^on  shall  not  apply  to  par- 
ties of  record  who  sue  or  defend  in  a  represen- 
tative or  fiduciary  capacity,  and  who  have  no 
other  or  further  interest  in  the  action." 

Tile  executor  was  clearly  an  adverse  party 
within  the  rule,  and  if  his  testimony,  or  that 
of  the  son,  was  adTorse  to  the  estate,  it  was 
dearly  inadmissible.  The  testimony  of  both 
the  executor  and  the  son  was  not,  however, 
adverse  to  the  estate,  nor  was  either  of  them 
permitted  to  testify  to  bny  transaction  had 
with  or  statement  made  to  or  by  the  deceas- 
ed. The  testimony  was  to  the  effect  that  tiie 
property  was  in  the  one  Instance  a  gift  tnm 
the  son  to  the  mother,  and  in  another  a  gift 
from  the  husband  to  tb»  wife,  made  numy 
years  ago;  that  in  nether  case  was  any 
money  or  property  advanced  by  the  deceased 
as  a  conslderatlmi  tot  the  gift,  nor  did  anijr 
CMnmunlty  funds  vt  property  enter  into  Qie 
transaction. 

The  evident  purpose  of  Uiis  statute  is  to 
prevent  those  whom  It  covers  from  detailing 
any  transaction  with  the  deceased  whidi  It 
would  be  to  the  Interests  of  the  deceased  if 
living  to  deny.  This  purpose  has  been  ex- 
pressed thus:  Death  having  closed  the  lips 
of  one  party,  the  Jaw  doses  the  lips  of  the 
other.  The  Inhibition  is  for  the  beneflt  of 
the  estate  to  shield  it  from  the  enforcement 
of  dalms  that  otherwise  could  not  be  defend- 
ed against.  It  Is  not  to  be  used  as  a  sword 
to  deprive  the  estate  of  beneflclal  evidence 
because  death  has  deprived  the  estate  of  tes- 
timony that  otherwise  would  be  admissible. 
In  other  words,  living  mouths  are  dosed  when 
death  prevents  adverse  testimony,  but  not 
when  death  only  prevents  confirmatory  or 
supporting  evidence.  This  was  the  view  ex- 
pressed in  O'Connor  v.  Slatter.  46  Wadi.  308, 
89  Pac.  885,  where,  In  Interpreting  this  stat- 
ute upon  a  like  claim  of  error,  It  was  said: 

"From  a  careful  consideration  of  the  language 
of  this  statute  and  the  object  of  its  enactment, 
we  conclude  that  it  does  not  disqualify  an  in- 
terested witness  on  the  part  of  the  estate." 

Thia  language  was  used  in  sustaining  the 
contention  then  made  that  the  statute  ex- 
dndea  only  tliose  vltnesses  whose  testimony 
is  adverse  as  to  the  estate  of  the  deceased 
penoa.  Hat  O'Connor  Case  was  again  before 
this  court  in  48  Wash.  493,  93  Pac.  1078.  The 
fornttr  ruling  was  there  adhered  to,  the  court 
adding: 

"The  prohibition  of  the  statute,  however,  ex- 
tends only  to  transactions  had  by  the  appellant 
with  the  deceased,  or  to  statements  made  to  the 
appellant  by  the  deceased.  It  does  not  extend  to 
every  fact  to  which  the  deceased  might  testify 
if  living." 
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A  like  view  of  this  statute  was  voiced  In 
NicbolsoD  T.  KUbury.  80  Wash.  600,  141  Fac. 
1043,  where  It  was  said: 

"The  statute  means  that  a  part;  in  Interest  is 
not  to  make  himself  a  vehide  to  carry  the  words 
of  bis  deceased  adversary  into  th«  record  of  a 
contested  proceeding." 

.  These  cases  determine  the  rule.  They  are 
in  line  with  the  modern  Interpretation  that 
statutes  of  this  character  should  not  be  ex- 
tended beyond  their  language  when  the  effect 
of  such  extension  will  be  to  add  to  the  list 
of  those  rendered  incompetent  as  witnesses. 
St  John  T.  Lofland,  6  N.  D.  140,  64  N.  W. 
OSO. 

The  Judgment  Is  affirmed. 

hOLCOMB.  MAIN,  MOUNT.  PABKER, 
and  FULLBBTON,  JJ^  concnr. 

(94  Wash.  243)  ' 

STATE  er  reL  W.  W.  ROBINSON  CO.  t. 
GILLIAM,  Superior  Court  Judge,  at  aL 
(No.  13828.) 

(Supreme  Court  of  Waahiogtou.   Jan.  4,  1917.) 

Atiornet  and  Cliknt  4»193(]^ATTOEim'8 
Lien— Bond— Statuti. 
Under  Ran.  Code  1015,  S  137,  proTidiog 
that,  when  an  attorney  refuses  to  deliver  ^pers 
to  one  from  whom  he  liad  received  them  in  the 
course  of  bia  employmeaL  be  may  be  required 
to  do  so  within  a  spiecifiM  time,  or  show  cause, 
and  section  188,  providing  that,  if  the  attorney 
claims  a  Hen  upon  such  papers,  the  court  may 
require  that  the  client  give  security  to  satisfy 
the  lien  when  determined  in  an  action,  or  may 
summarily  determine  the  lien,  the  court  on  peti- 
tion for  an  order  tbat  an  attorney  deliver  books 
and  papers  to  r^tor,  by  w^om  be  had  been 
employed  to  collect  accounts,  and  uiK>n  which 
he  claimed  a  lien,  should  have  determined  the 
amount  of  the  lien,  and,  not  having  done  so, 
should  have  fixed  tbe  amount  of  the  bond  pend- 
ing its  determination,  whereupon  the  client 
would  be  entitled  to  a  delivery  of  the  papers, 
etc. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dif.  H  42S,  426;  Dec.  Dig.  «s» 

192(1),] 

Department  2.  Application  for  writ  of 
mandamus  by  the  State  of  Washington,  on 
the  relation  of  the  W.  W.  Boblnson  Company, 
against  Mitchell  Gilliam,  one  of  the  Judges 
of  the  Superior  Court  of  the  State  of  Wash- 
ington for  King  County,  and  George  Olson. 
Writ  to  issue,  and  lespwdent  Judge  ordered 
to  fix  a  bond. 

John  L.  Corrigan,  of  Seattle,  for  plaintiff. 
Jay  0.  Allen,  of  Seattle,  for  respondents. 

MOUNT,  J.  This  is  an  application  for  a 
writ  of  mandamus  to  require  the  trial  court 
to  fix  the  amount  of  a  bond  to  be  furnished 
by  tbe  relator,  and  to  enter  an  order,  upon 
such  bond  being  furnished,  reqalrlug  the 
respondent  Olson  to  deliver  certain  money 
and  property  to  the  relator. 

It  appears  that  in  the  year  1:915  certain 
accounts  were  delivered  by  an  agent  of  the 
relator  to  Mr.  Olson  for  collection;  that 
thereafter  Mr.  Olson  collected  one  of  these 


accounts,  amoimtiiiff  to  $76,  and  asdgned 
another  account  for  9728.10,  and  collected 
that  amount  upon  sucta  asidgnment;  that 
afterwards,  in  October,  1916,  tbe  relator  de- 
manded all  books,  papers,  documents,  and 
money  belonging  to  it  from  Hr.  Olson,  who 
refused  to  deliver  the  same  on  demand;  that 
thereafter  a  petition  was  filed  with  the  su- 
perior court  of  King  county  stating  these 
facts,  and  praying  for  an  order  upon  Mr. 
Olson  to  deliver  the  money,  books,  and  pa- 
pers to  the  relator.   In  answer  to  this  peti- 
tion, Mr.  Olson  filed  a  general  demurrer,  anp- 
plemented  by  an  aflldavlt.  admitting  tbat  be 
was  an  attorney  at  law;  that  he  had  been 
employed'to  collect  certain  accounts  belong- 
ing to  the  relator;  that  he  had  collected  ac- 
counts and  performed  other  I^al  services; 
that  he  had  rendered  a  statement  of  account 
to  tbe  relator  for  a  balance  of  $156.10,  after 
appropriating  all  the  money  he  had  collected. 
In  hla  affidavit  he  further  stated  that  he  had 
assigned  his  account  to  one  B.  Campbell  for 
collection;  that  Gampb^  after  the  petition 
was  ffied,  had  brought  an  action  agahist  tbe 
relator  to  recoTer  tlM  amount  of  the  at 
tomey's  fees  due  to  Mr.  Olson;  and  that  the 
moneys  collected,  and  papers  and  books  in  his 
possesion,  were  held  bj  him  to  Becore  an 
attorney's  Ue^.    Upon  substantially  tlwae 
facts  the  trial  court  dismissed  tbe  petition, 
whereupcm  appllcatioo  Is  made  here  for  this 
writ. 

TlM  statute  (Bern.  Code  ISIS^  f  137)  reads 

as  follows: 

"When  an  attorney  refuses  to  deliver  over 
money  or  papers  to  a  person  from  or  for  whom 
he  has  received  them  in  the  course  of  profes- 
sional employment,  whether  in  an  action  or  not, 
be  may  be  re(^uirea  by  an  order  of  the  court  in 
which  an  action,  if  any,  was  prosecuted,  or  if 
no  action  was  prosecuted,  then  by  order  of  any 
judge  (tf  a  court  of  reccurd,  to  do  so  within  a 
specified  time,  w  sbow  cause  wliy  he  should  not 
be  punished  for  a  contempt." 

Section  138  (Bern.  Code  1915)  provides  as 
follows: 

"If,  however,  the  attorney  claim  a  lim  upon 
tbe  money  or  papers,  under  tbe  provisions  ot  this 
chapter,  tbe  court  or  judge  may,— 

"L  Impose  as  a  condition  of  maldni'  the  or- 
der that  the  client  give  security,  in  a  form  and 
amount  to  be  directed,  to  satisfy  the  lien,  when 
determined  in  an  acti<ai; 

"2.  Summarily'  to  inquire  into  the  facts  on 
wh^h  the  claim  of  a  uen  is  founded,  and  de- 
termine the  same;  or 

"3.  To  refer  it,  and  upon  the  report  deter- 
mine the  same  as  in  other  cases." 

It  seems  clear,  from  a  reading  of  these 
sections,  tbat  when  the  claim  of  lien  was 
made  upon  the  money  and  papers  in  tbe  at- 
torney's hands,  then  the  court  ebould  have 
proceeded  summarily  to  Inanlre  into  the  facta 
upon  which  the  claim  of  11^  was  founded 
and  determined  the  same.  The  least  the 
court  should  have  done  was  to  fix  the 
amount  of  a  bond  to  secure  the  attorney  for 
whatever  lien  be  might  have,  and  to  require 
the  money  and  papers  in  the  bauds  of  the  at- 
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tomey  to  be  dellveretl  to  the  relator.  Tbe 
coart  refused  to  do  either,  but  dismissed  the 
proceedings,  no  doubt  upon  tbe  theory  that 
the  rights  of  the  parties  would  be  tried  out 
In  the  action  upon  the  assigned  claim  for  at- 
torney's fees  and  expenses,  but,  pending  that 
litigation,  It  is  plain,  under  the  terms  of  the 
statute,  the  relator  Is  entitled  to  its  property 
upon  the  filing  of  a  bond  to  secure  the  at- 
torney for  whatever  fees  be  shall  be  entitled 
to.  It  was  the  intention  of  the  statute  that 
the  client  should  have  his  property  im- 
mediately, and  that  the  attorney  might  rest 
secure  that  he  would  obtain  his  reasonable 
fees.  No  harm  can  come  to  the  attorney  if 
the  bond  Is  given.  Irreparable  loss  may  oc- 
cur to  the  relator  if  tbe  property  In  the 
hands  of  the  attorney  is  not  delivered  to  the 
relator.  We  are  satisfied  that  It  was  the 
duty  of  the  trial  court  to  proceed  summarily, 
and  determine  the  amount  of  the  attorney's 
fees,  If  any.  Not  having  done  so,  it  was 
clearly  a  duty  to  fix  the  amount  of  the 
bond  which  might  be  given  by  the  relator  to 
secure  such  fees  pending  their  determination. 
Tbe  relator,  under  the  statute,  is  clearly  en- 
titled to  have  tbe  court  fix  a  bond,  and,  upon 
the  giving  of  such  bond,  to  require  the  attor- 
ney to  immediately  deUver  the  moneys  and 
papers  and  books  which  belong  to  the  re- 
lator. 

It  Is  M>  ordered;  tbe  costs  of  this  applica- 
tion to  be  taxed  against  tbe  respondent 
Olson. 

MORRIS,  a  J.,  and  HOLCOMB.  PARKER, 
and  FDIXERTON,  JJ.*  concur. 


(M  Wub.  SLB) 

CARI4SON  T.  BE;A.    (Nfc  18562.) 

(Supreme  Conrt  oi  Washington.  Jan.  4, 1917.) 

HusBAifo  AKn  WiFK  4s>264— Wife's  Sep- 
ABATB  Estate— Sdfpicrnct  or  Evidence. 
A  wife's  testimony  of  imresting  her  separate 
estate  in  real  property,  from  the  proceeds  of 
which  she  fiual(r  bought  certain  land,  without 
conttibution  from  ber  husband,  held  to  establish 
it  as  her  separate  property,  though  purchased 
during  coverture  and  her  husband  once  joined 
in  mortgaging  it. 

[EkL  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  S  916;  Dec  Dig.  <^264.] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  M.  Ia  Clifford,  Judge. 

Action  to  quiet  title  by  Anna  M.  Carlson 
against  Nellie  Bea.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Million  &  Houser,  of  Seattle,  for  appellant. 
Hayden,  Langhorne  A  Bfetsger,  of  Taooma. 
for  respondent 

MOUNT,  J.  This  action  was  brought  by 
the  respondent  to  quiet  title  to  certain  real 
property  against  the  claim  of  the  appellant 
When  Issue  was  joined,  the  case  was  tried 
to  the  court  without  a  jury,  and  xesulted  In 
a  Juc^ment  In  favw  of  the  respondent  as 


prayed  for  In  tbe  complaint  Tbe  defend- 
ant has  appealed  from  that  Judgment  There 
is  no  substantial  dispute  in  the  testimony, 
which  shows  the  following  facts:  On  the 
1st  day  of  November,  1909,  tbe  appellant  pro- 
cured a  judgment  for  the  sum  of  (366.35,  and 
costs,  against  Charles  F.  Carlson,  the  hus- 
band of  the  respondent  This  judgment  was 
based  upou  a  promissory  note,  executed  by 
Mr.  Carlson  on  the  26th  day  of  February, 
1009.  In  that  action,  although  the  respond- 
ent was  named  as  a  defendant,  she  was  not 
served  with  process,  and  there  was  no  allega- 
tion in  the  complaint  seeking  to  charge  her 
with  personal  liability.  She  did  not  appear 
in  the  action,  and  no  judgment  was  taken 
against  her.  Judgment  was  entered  against 
ber  husband,  Charles  F.  Carlson,  alone. 
Thereafter,  in  February,  1916,  an  execution 
was  Issued  upon  that  judgment  and  levied 
upon  the  property  in  question.  Tbe  property 
was  sold  under  that  writ  and  bid  In  by  tbe 
appellant  Ttiia  action  was  brought  by  the 
respondent  to  remove  tbe  cloud  caused  by 
the  sale  under  that  jud^ent  The  respond- 
ent claimed  that  the  property  in  question 
was  ber  separate  property,  and  testified  that, 
upon  coming  to  this  state  in  tbe  year  1895, 
she  brought  with  ber  about  $400,  which  was 
her  separate  property ;  that  she  Invested  this 
money  in  real  estate,  the  title  to  which  was 
taken  in  her  own  name;  that  this  real  es- 
tate was  afterwards  sold  at  an  advance,  and 
tbe  proceeds  thereof  Invested  in  other  real 
estate,  the  title  to  which  was  taken  In  ber 
ovm  name,  and  the  proceeds  of  that  prop- 
erty was  Invested  in  tbe  property  in  dispute, 
which  also  was  taken  in  her  own  name,  and 
which  was  held  by  her  of  record,  in  her  own 
name,  at  tbe  time  the  execution  was  levied 
thereon.  She  also  testified  that  Mr.  Carlson 
had  contributed  nothing  to  the  acquisition  of 
the  property,  but  that  the  property  Is  the  pr» 
ceeds  of  her  separate  property. 

Several  questions  are  presented  in  the 
briefs  which  it  will  not  be  necessary  to  no- 
tice. We  are  satisfied,  fr<Hn  a  reading  of  the 
record,  that  the  property  in  dispute  is  tbe 
separate  property  of  tbe  respondent  and  la 
not  the  community  property  of  respondent 
and  her  hustond.  In  United  States  Fidelity 
St  Guaranty  Co.,  v.  Lee,  68  Wash.  16.  at  page 
22,  107  Pac.  870,  873,  we  said: 

"Where  property  la  acquired  during  marriage, 
the  teat  01  its  separate  or  community  charac- 
ter is  whether  it  was  acquired  by  community 
funds  and  community  credit,  or  separate  funds 
and  the  issues  and  profits  thereof ;  the  presump- 
tion always  being  that  it  is  community  property, 
but  Uils  presumption  may  be  rebutted  by  proof. 

And  In  Onye  v.  Ouye,  63  Wash.  840,  at  page 
352,  115  Pac  731.  730  (37  li.  B.  A.  [N.  S.] 
186),  we  said: 

"Moreover,  the  right  of  tbe  spouses  in  their 

separate  property  is  as  sacred  as  is  tfae  right 
in  their  community  property,  and,  when  it  is 
once  made  to  appear  that  property  was  ooce  of 
a  separate  character.  It  will  be  presumed  that 
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it  maintatiM  that  cbaracter  until  noroe  direct 
and  positlTB  evidence  to  the  contrary  ia  mode 
to  appear." 

In  llerera  t.  Albert,  76  Wash.  218,  at  page 
222.  135  Pac  1003,  1004.  we  said: 

"Where  money  earned  in  a  foreign  jurisdic- 
tion is  broufcht  to  this  state  and  invested  in  real 

eroperty,  the  title  to  the  property  purchased 
lures  to  the  person  whose  mwey  was  invested 
therein." 

So  It  is  plain  that  the  property  in  qnestlon 
in  this  case,  having  been  purchased  by  the 
separate  fanda  of  the  wife,  and  title  taken  In 
her  name,  Is  her  separate  property,  and  not 
subject  to  the  debts  of  either  the  community 
or  the  separate  debt  of  the  husband.  The 
only  evidence  we  find  in  the  record  In  this 
case  which  tends,  in  any  way.  to  show  that 
this  property  Is  the  community  property  of 
the  respondent  and  her  husband,  is  the  mere 
fact  that  It  was  acquired  during  coverture, 
and.  also,  that  the  husband  at  one  time  Joined 
in  a  mortgage  executed  by  the  wife  upon  the 
property ;  but  the  presumptions  which  arise 
from  these  drcumstances  are  subject  to 'be 
rebutted  by  proof,  and.  In  this  case,  were 
clearly  rebutted  by  the  testimony  of  the  re- 
i^ondent  upon  that  question. 

We  are  satisfied  that  the  trial  court  ar- 
rived at  the  correct  conclusion,  and  the  Judg- 
ment appealed  from  la  ttusreton  affirmed. 

MORRIS,  O.  J.,  and  HOLCOMB.  PARKEK, 
and  FDLLEmTON.  JJ.,  concur. 

(H  w«ii.  SOT) 

RASHFOBD  T.  BIDGEITIELD  STATB 
BANK  et  Bl.   (No.  13406.) 

(Supreme  Goart  of  Washington.  Jan.  4,  1917.) 
inroxicATina  Lzquobs  «s9^(1)— Manutao- 

TUBEBEK-MoftTOAQB— "InTEKEST  IN  LlQUOB, 

Stock,  Fixtubeb,  ob  E>quiPMENT.'* 
Laws  1909,  p.  182,  providing  that  a  manu- 
facturer or  wlholesale  dealer  in  Intoxicattng  liq- 
uors shall  not  own  or  have  any  "Interest  in  the 
liquor,  stock,  fixtures,  or  equipment"  of  any  re< 
taQ  iiqaor  store,  does  not  prohibit  such  a  per- 
son from  having  an  interest  in  the  real  estate 
whereon  the  liqoor  store  is  ccmducted,  since  the 
lot  and  building  do  not  coma  within  the  lan- 
guage of  the  act  as  to  "liquors,  stock,  fixtures, 
or  equipment,"  so  that  a  mortgage  of  lot  and 
buildmg  to  a  brewer  is  valid. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  ff  467,  468,  470.  472;  Dea 
Dig.  «»327(1).] 

Department  1.  Appeal  from  Superior 
Court,  Clarke  County ;  W.  H.  Jackson,  Judge. 

Suit  by  N.  R.  Rashford  against  the  Rldge- 
fleld  State  Bank  and  others.  Judgment  dis- 
missing the  action  as  to  certain  defoidants* 
and  plaintur  appeals.  Affirmed. 

McMaster,  Hall  &  Drowley.  of  Vanconver, 
for  appellant.  Wood,  Montague  ft  Hunt  and 
m:.  is.  MattlilesBen,  all  of  Portland,  Or.,  fbr 
respond^tfl. 

MAIN,  3.  TbB  pnnKiae  of  thla  action  wag 
to  have  a  real  eatate  mortgage  declared  a 


prior  and  stiperlor  Uen,  and  for  the  foredo- 
sure  of  the  same.  The  defendants  named  In 
the  complaint,  who  were  holders  of  a  mort- 
gage prior  in  time,  appeared  by  demurrer. 
This  demurrer  was  sustained,  and  the  plain- 
tiff elected  to  stand  upon  the  complaint,  and 
refused  to  plead  further.  Thereafter  a  Judg- 
ment was  entered  dismissing  the  action  so 
far  as  It  pertained  to  the  holders  of  the  pri- 
or mortgage.  From  this  judgment,  the  ap- 
peal Is  prosecuted. 

From  the  facts  stated  In  the  complaint.  It 
appears  that  on  September  30,  1912,  John  J. 
Erickson  and  wife  mortgaged  a  certain  lot  or 
tract  of  ground  In  the  town  of  La  Center  to 
the  appellant.  This  mortgage  was  filed  for 
record  In  the  auditor's  office  of  Clarke  county 
on  the  2d  day  of  October,  1912,  Prior  to  the 
giving  of  the  appellant's  mortgage,  and  on 
the  24th  day  of  January,  1911,  the  Erlcksons 
had  mortgaged  the  same  property,  as  descritH 
ed  therein,  to  the  Rldgefleld  State  Bank.  The 
latter  mortgage  was  recorded  on  the  30th 
day  of  January,  1911.  The  mortgage  was 
made  to  the  Rldgefleld,  State  Bank  In  trust, 
and  It  Is  alleged  that  the  actual  owner  of  that 
mortgage  was  the  Henry  Welnhard  Brewery, 
of  Portland,  Or.  This  brewery  was  engaged 
In  the  manufacture  of  fermented  and  molt 
intoxicating  liquors,  and  selling  the  same 
in  quantities  of  five  gallons  or  more.  At  the 
time  both  of  the  mortgages  tpentioned  were 
given,  the  premises  described  therein  were  oc- 
cupied as  a  retail  liquor  store.  The  respond- 
ents here  are  the  Rldgefleld  State  Bank  and 
the  successors  In  Interest  of  the  Henry  Weln- 
hard Brewery.  There  Is  no  allegation  In  the 
complaint  that  the  Erlcksons,  at  the  time  the 
mortgage  was  executed  and  delivered  to  the 
Rldgefleld  State  Bank,  were  engaged  In  con- 
ducting the  retail  liquor  store  In  the  building 
which  had  been  erected  upon  the  lot  covered 
by  the  mortgage.  The  sole  question  for  de- 
termination Is  whether  the  mortgage  to  the 
Rldgefleld  State  Bank,  as  mortgagee  in  trust, 
was  prohibited  by  chapter  84  of  the  Laws  of 
1900,  wherein  It  is  provided  that  a  manufac- 
turer of  or  wholesale  dealer  in  intoxicating' 
liquors  shall  not  own  or  have  "any  interest 
In  the  liquor,  stock,  fixtures,  or  equipment" 
of  any  retail  liquor  store.  The  qnestlon  thea. 
Is  whether  the  mortgage  to  the  bank,  In  trust 
for  the  brewery,  of  the  premises  upon  wtilch 
a  retail  liquor  store  was  being  conducted,  is 
prohibited  by  the  statute.  Obviously  the  lot 
and  the  building  thereon  do  not  come  within 
the  language  of  the  act  referring  to  liquor, 
stock,  or  fixtures.  Neither  do  we  think  Out 
the  word  "equipment,"  as  used  in  the  stat- 
ute, was  int^ded  to  Include  the  premiseB 
upon  whl^  the  retail  liquor  store  was  coa- 
dncted.  Had  the  Legiaiatnre  intended  that 
the  lot  and  bidldlng  should  come  within  the 
purview  of  the  a<^  it  wotdd  have  been  easy 
to  have  BO  «q)re88ed  it  Since,  under  the 
present  state  of  the  law  In  this  state,  the 
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construction  of  this  statute  la*  not  likely  to 
be  again  called  for,  It  does  not  seem  neces- 
sary to  prolong  the  discussion  relative  to  its 
meaning. 
The  Judgment  will  be  affirmed. 

MORRIS,  C.  J.,  and  CHADWICK,  PAR- 
KER, and  ELLIS,  JJ.,  concur. 

(H  Wash.  97) 

WITED  IRON  WORKS  v.  RATHSKELLER 

CO.   (Na  13520.) 
<Supreme  Court  of  Washington.   Dec.  28,  1916.) 

1.  AccoTTNT  Stated  «=>6(2>— EJuacBNTS— Buj. 
Rendebbd. 

The  rendering,  of  a  bill  and  repeated  de- 
tnands  for  payment,  whicli  were  refused  by  the 
mere  silence  of  defendant,  does  not  establlsb  an 
account  stated. 

[Ed.  Note.— For  other  cases,  see  Account  Stat- 
ed, Cent  Di«.  SS  31-34,  86-38;  Dec.  Dig.  «=» 

2.  Sales  ^441(1)— Wabbantt— Acceptance 

—Evidence. 
In  au  action  for  the  value  of  a  compressor 
installed  by  plaintiff  in  the  plant  which  it  had 
previously  histalled  under  a  warranty,  the  com- 

Sressor  of  which  was  defective,  the  court's  find- 
ig,  that  the  full  payment  of  the  original  price 
for  the  plant  and  its  attempted  use  for  a  time 
during  whidi  plaintiff  was  repeatedly  assuring 
defendant  that  it  would  make  It  right  and  was 
attempting  to  repair  the  compressor  did  not 
show  an  acceptance  of  the  plant  which  reUeved 
d^endant  from  its  obligation  under  the  war- 
ranty, fceWjBupported  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  9$  1277.  128Sj  Dec.  Dig.  «:=>441(1).] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Everett  Smith,  Judge. 

Action  by  the  United  Iron  Works  against 
the  Rathskeller  Company.  Judgment  tor  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

McCafferty,  Robinson  &  Godfrey,  of  Seat- 
tle, for  appellant  Morris  ft  Sh^iley  and 
Paul  S.  Dubuar,  all  ot  Seattle,  for  respond- 
ent 

PARKER,  J.  The  plalnttfF,  TTnited  Iron 
Works,  seeks  recovery  frtun  Uie  defendant, 
the  Rathskeller  Ooropany,  of  the  sum  of  $881 
claimed  as  the  piui^ase  price  and  cost  of 
installing  a  compressor  In  the  refrigerating 
plant  of  the  defendant  The  trial  was  had  In 
tile  superior  court  without  a  Jury,  resulting 
In  findings  and  judgment  In  favor  of  the  de- 
fendant denying  the  relief  prayed  for,  from 
which  the  plaintiff  has  appealed. 

Looking  to  the  allegations  of  the  com- 
plaint, the  plaintiff's  right  of  recovery  ai>- 
pears  to  be  rested  alone  upon  the  theory  of 
an  account  stated,  but  in  subsequent  plead- 
ings and  upon  the  trial  it  appears  that  plain- 
tUTs  right  of  recovery  is  rested  both  upon 
that  theory  and  quantum  meruit 

[1]  It  seems  quite  plain  to  us  that  there 
was  no  agreement,  express  or  Implied,  be- 
tween the  parties  constituting  an  account  stat- 
ed. There  Is  no  evidence  in  the  record  point- 


ing to  such  an  agreement  other  than  the  ren- 
dering of  a  bill  and  repeated  demands  for 
payment  thereof  by  appellant  and  refusal  to 
pay  the  same  by  respondent,  though  such  re- 
fusal consisted,  we  assume  for  argument's 
sake,  of  its  silence.  This  does  not  of  Itself 
constitute  an  implied  agreement  as  to  any 
sum  due  to  appellant,  and  therefore  does  not 
entitle  appellant  to  sue  thereon  as  an  account 
stated.  Merritt  v.  Melsenheimer,  84  Wash. 
174,  146  Pac.  370 ;  Blanck  v.  Pioneer  Mlnlitf 
Co.,  159  Pac.  1077. 

[2]  Touching  the  question  of  quantum  mer* 
ult,  we  think  the  following  Is  a  sufficient 
summary  of  the  facts  necessary  to  be  noticed: 
In  the  summer  of  1911,  appellant  furnished 
and  Installed  for  respondent  certain  madiin- 
ery,  including  a  compressor,  for  the  equip- 
ment of  its  refrigerating  plant  This  was  to 
be  done  in  pursuance  of  a  written  contract 
and  specifications  made  a  part  thereof  enter- 
ed into  in  January  of  that  year.  The  con- 
tract price  was  92.905,  which  was  to  be  paid 
In  three  installments,  the  last  of  wbi(^  was 
to  be  paid  60  days  after  the  comidetion  of  the 
Installing  of  the  machinery-  nuchlnery 
being  installed,  as  respondent  was  led  to  be- 
lieve in  accordance  with  the  contract,  final 
payment  was  made  therefor  within  the  time 
specified  in  the  contract  the  contrad;  con- 
tained express  warranties  as  to  the  work- 
manship, materials,  and  capacity  of  the  ma- 
chinery, whldi  we  deem  unnecessary  to  here 
notice  in  detail.  The  compressor  furnished 
as  a  part  of  the  machinery  proved  defective, 
yet  not  so  much  so  as  to  entirely  prevent  Its 
operation.  Tbls  fact  became  known  to  ap- 
pellant upon  the  commencement  of  the  oper- 
ation of  the  machinery  immediately  follow- 
ing Its  Installation.  Appellant  used  some  ef- 
fort from  time  to  time  to  cure  the  defects 
and  to  cause  the  compressor  to  operate  prop- 
erly, which  efforts  of  appellant  continued 
until  the  summer  of  1913.  The  final  payment 
upon  the  purchase  price  made  by  respondent 
manifestly  was  not  at  the  time  considered  by 
the  parties  as  an  acceptance  of  the  machin- 
ery so  as  to  relieve  appellant  fVom  Its  obliga- 
tion under  Its  warranties  to  remedy  defects 
therein,  and  rei>eatedly  thereafter  appellant 
assured  respondent  that  the  defects  were  of 
but  minor  consequence  and  would  and  could 
be  remedied.  They  were,  however,  of  a  seri- 
ous nature,  the  principal  one  of  which  was 
inside  the  <7llDder  of  the  compressor  and 
consisted  of  a  defective  working  part  that 
ultimately  resulted  in  the  scoring  of  the 
walls  of  the  cyllndcir  so  that  finally  in  the 
early  summer  of  1913  the  compressor  was 
from  that  cause  piactlcally  wrecked,  ^e 
appellant  then  furnished  and  installed  tor  re- 
spondent a  new  compressor  in  the  place  of 
the  original  one,  the  reasonable  value  tii 
which  was  $881,  should  It  be  held  that  re- 
spondent was  required  to  pay  for  the  same. 
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It  Is  the  value  of  tUs  new  compressor  that 
appellant  seeks  to  recorer  from  respondent  in 

this  action. 

It  seems  plain  to  us,  as  it  did  to  the  trial 
court,  that  the  furnishing  of  this  new  com- 
pressor  was  nothing  more  than  appellant  was 
required  to  do  under  the  warranties  of  its 
original  contract,  and  that  therefore  appel- 
lant was  not  required  to  pay  for  its  Installa- 
tion by  appellant.  The  only  escape  we  see 
for  appellant  from  its  obligation  to  farnlBh 
this  new  compressor  would  be  upon  the  tbe< 
ory  that  by  reas<Hi  of  lapse  of  time  and  use 
of  the  original  compressor  respondent  had 
waived  Its  rights  as  against  appellant  so  far 
as  the  warranties  of  the  original  contract  are 
concerned.  This  becomes  a  question  of  fact 
in  the  light  of  all  the  circnmstances  shown. 
In  view  of  the  bidden  defects  not  readily  dis- 
coverable by  respondent,  appellant's  contin- 
ued promises  and  efforts  to  cure  the  same 
from  the  time  of  the  original  InatallatloD  up 
untU  tbe  time  of  the  furnishing  of  the  new 
compressor,  and  appellant's  assurance  from 
time  to  time  to  respoudeot  that  the  defect 
was  not  of  serious  consequence,  we  agree 
with  the  findings  and  conclusions  of  the  trial 
court  touching  this  branch  of  the  case.  Wf 
have  read  the  evidence  with  care  and  deem 
It  of  no  profit  to  review  it  In  detail  here. 

The  Judgment  is  affirmed. 

MORRIS.  O.  X.  and  MAIN,  CHADWIOK, 
and  ELUS,  33^  concur. 


MEMORANDUM  DECISIONS 


PEOPLE  V.  BAENDER.  (Cr.  No.  642.) 
(District  Coart  of  Appeal,  First  Diatrict,  Cali- 
fornia. Nov.  16.  1916.  Rehearing  denied  by 
Supreme  Coart  Jan.  11,  1917.)  Appeal  from 
Superior  Court,  Alameda  County;.  T.  W.  Har- 
ris, Judge.  C.  L.  Baender  waa  convicted  of 
grand  larceny,  and  from  the  judgment  and  or- 
der denying  motion  for  new  trial,  he  appeals. 
Affirmed.  Rehearing  denied  by  Supreme  Court. 
See  Burke  v.  Maze.  10  Cal.  App.  206,  101  Pac. 
438,  440.  C.  r*  Baender,  of  Oakland,  in  pro 
per.  U.  S.  Webb,  Atty.  Gen.,  and  John  H. 
Riordan.  Deputy  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  defendant  in  this  case 
was  chained  by  an  infonnatioD  filed  in  the  su- 
perior court  of  the  county  of  Alameda  with  the 
crime  tit  grand  larceny.  He  was  tried,  convict- 
ed, and  sentenced  to  three  years*  imprisonment 
In  the  state  prison,  and  now  appeals  from  the 
judgment  and  an  order  deoyiog  nis  motion  for 
a  new  trial.  The  only  point  presented  in  sup- 
port of  the  appeal  Involves  the  sufficiency  of  the 
evidence  to  warrant  the  verdict  and  support  the 
judgment ;  and  In  that  behalf  it  is  insisted  (1) 
that  there  is  a  variance  between  the  allegations 
as  to  the  ownersliip  of  the  subject-matter  of  the 
larceny  and  the  proof  proflered  in  their  sup- 
port; and  (2)  that  the  verdict  was  had  and  rests 
solely  upon  the  uncorroborated  testimony  of  an 
accomplice.  A  thorough  examination  of  the 
record  has  satisfied  us  that  there  is  no  merit 
in  either  phase  of  the  point  above  stated,  and 


that  the  evldehee  upon  the  whole  case  smpir 
supports  the  verdict  and  judgment.  The  jtrag- 
ment  and  order  denying  tlie  defendant  a  ue* 
trial  are  affirmed. 


HERTZEL  V.  CHAMBERS  et  aL  (Xa 
8370.)  (Supreme  Court  of  Oklahoma.  Nov.  28, 
19160  Error  from  District  Court,  Tuka  Coun- 
ty; Geo.  C.  Crump,  Special  Judge.  Actioo  be- 
tween Andrew  Hertzel  and  Lnvanda  Chambers 
and  others.  From  the  judgment,  Hertzel  biinia 
error.  Dismissed.  Sherman,  Veasey  &  Dstm- 
son  and  J.  P.  O'Meara,  all  of  Tulsa,  for  plain- 
tiff in  error.  Fred  S.  Zick  and  William  NeC, 
both  of  Muskogee,  for  defendants  in  error. 

KANE!,  C.  J.  This  cause  comes  on  to  be 
beard  upon  a  motion  to  dismiss  the  proceed- 
ing in  error,  upon  the  following  grounds:  "(1) 
No  summons  in  error  has  been  served  upon  this 
defendant  in  error  and  the  final  order  from 
which  the  appeal  is  taken  was  made  on  Decem- 
ber 4,  1015,  more  than  eight  months  ago.  (2) 
The  case-made  was  signed  and  settled  wiui- 
out  notice  to  this  defendant  in  error,  who  did 
not  appear  at  the  settlement,  and  did  not  waiTe 
notice  of  the  signing  and  settling  of  tiie  eaae- 
made."  The  motion  to  dismiss  is  not  resiat- 
ed,  and,  as  both  grounds  for  dismissal  seem  to 
be  well  taken,  the  motion  to  dismiss  will  be  sus- 
tained. It  is  so  ordered.  All  the  Jostioes  con- 
cur. 


ABRAMS  V.  STATE.  (No.  A-2757.)  (Crim- 
inal Court  of  Appeals  of  CHilaJioma.  Dec  20, 
1016.)  Etror  from  District  Court.  C^omandie 
county;  Cham  Jones,  Judge.  George  Abramt 
was  convicted  of  violating  the  pandering  stat- 
ute. Reversed.  J.  F.  Thomas,  of  Idwtui,  for 
plaiatiS  in  error.  R.  McMillan,  Ami.  AtXj. 
Gen.,  for  the  State. 

BRETT.  J.  The  facts  in  this  case  are  iden- 
tical with  those  in  No.  A-2040,  Minnie  Abrtmi 
V.  State,  161  Pac.  S31,  decided  by  thia  coort 
December  16.  1916.  The  plaintiff  in  error  to 
this  case  was  diarged  jointly  with  Minnie 
Abrams,  his  wife,  of  the  offense  of  pandering. 
But  a  severance  was  had,  and  they  were  tried 
separately,  but  on  the  same  information.  Hence 
the  errors  that  are  pointed  ont  in  the  case 
Minnie  Abrama  v.  State  as  reasons  for  revere- 
Ing  that  case  exist  in  this;  and  we  de^  it  on- 
necessary  to  bere  restate  what  is  there  said,  but 
adopt  the  reasoning  and  holdings  in  that  case 
as  decisive  of  this.  And  the  judgment  in  this 
case  is  therefore  reversed,  and  the  cause  re- 
manded, with  directiona  to  the  trial  court  to 
sustain  the  demurrer  to  the  informatioo,  and 
the  warden  of  the  penitentiary  at  McAlester  Is 
directed  to  surrender  the  plaintiff  in  error  to 
the  sheriff  of  Comanche  county,  who  shall  hold 
him  in  custody  subject  to  the  further  ordas  at 
the  district  court  dE  aaid  county. 

POXLE,  P.  and  ARMSTRONG,  con- 
cur. 


Ex  parte  BARTOS.  (No.  A-2S54.)  (Criml- 
nal  OoMTt  ot  Appeals  of  Oklahoma.  Jan.  9, 
1017.)  Application  by  J.  E.  Bartoa  for  writ 
of  habeas  corpus.  Denied.  Charles  T.  Gib- 
son, of  Oklahoma  City,  for  petitioner. 

PER  CURIAM.  The  petition  filed  in  behalf 
of  J.  E.  Bar  toe  alleges  in  substance  that  be  Is 
illegally  restrained  and  unlawfully  imprisoned 
at  the  city  jail  in  Shawnee  by  C.  C.  Hawk, 
chief  of  police  of  said  city,  by  virtue  of  a  com- 
mitment issned  on  a  judgment  wherein  peti- 
tioner was  sentenced  to  pay  a  fine  at  920;  that 
said  city  was  without  authority  to  i»ss  or  en- 
force said  purported  .ordinance  under  whirh  pe- 
titioner was  convicted,  and  the  same  is  void. 
The  court  refuses  to  inne  the  writ  tm  the  rea- 
son that  it  la  not  shown  by  the  allegations  oC 
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the  petitlOD  that  the  same  had  been  present- 
ed to  either  the  county  court  or  jndRe  thereof, 
or  the  district  court  or  district  judge,  before 
being  filed  in  this  court,  as  required'  by  the 
rules  of  this  court.  The  writ  is  therefore  de- 
nied. 


COOPER  T.  STAXa  (No.  A-2804.)  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  Dec.  16, 
1016.)  Appeal  from  Count;  Coart,  Noble  Coun- 
ty; A.  DnS  Tillery,  Judge.  Earnest  Cooper 
was  convicted  of  contempt,  and  appealed,  i>end- 
ing  which  he  was  enlarged  on  bail,  and  petition 
for  mandamus,  pending  which  he  moved  to  dis- 
miss  hifl  appeal.  Dismissed.  P.  W.  Oresa,  of 
Perry,  for  plaintiff  in  error.  B.  McMillan, 
Asst.  Atty.  Gen.,  tor  the  State. 

PEiB  CURIAM.  The  appeal  in  this  case  was 
taken  from  the  judgment  of  the  county  court 
of  Noble  county,  wherein  the  plaintiff  In  er- 
ror. Earnest  Cooper,  was  adjudged  guilty  of 
direct  contempt  of  court,  and  was  sentenced  to 
be  confined  in  the  connty  jail  for  a  period  of 
30  days,  and  further  committed  for  51  days,  in 
addition  to  the  SO  days,  in  case  said  fine  and 
costs  are  not  paid.  The  jadgment  was  entered 
,  December  7,  1915.  Supersedeas  was  refused, 
and  plaintiff  in  error  was  committed.  On  De- 
cember 20,  1915,  there  was  filed  in  this  court 
a  petition  In  error,  with  case-made,  with  ap- 
plication to  admit  plaintiff  in  error  to  bail, 
which  application  was  allowed,  "and  plaintiff  in 
error  was  enlarged  on  bail.  Later  a  petition 
for  mandamus  was  Sled  in  the  case,  averring 
that  a  part  of  the  proceedings  in  the  trial  court 
including  the  motion  to  vacate  the  order  ana 
judgment  in  the  case  and  a  motion  for  new 
trial,  had  been  stricken  from  the  files,  and 
praying  that  an  alternative  writ  of  mandamus 
be  issued  by  this  court  directed  to  and  comr 
manding  said  judge  of  the  county  court  of 
Noble  county  to  supply  the  record,  or  to  show 
cause  why  said  order  should  not  be  complied 
with,  and  praying  that  npon  the  hearing  there- 
of a  peremptory  writ  of  mandamus  issue.  An 
answer  or  return  to  the  alternative  writ  was 
filed  in  this  court  by  the  respondent.  Pending 
the  determination  <rf  the  mandamue  proceedings, 
the  plaintiff  in  error  has  filed  in  this  court 
his  motion  to  dismiss  his  appeal  herein.  The 
motion  to  dismiBs  the  appeal  is  auitained.  Ap- 
peal dismissed. 


Edc  jparte  KENNBT.  (No.  A-2789.)  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  Jan.  8, 
1917.)  Petition  by  Sylvia  Eenney,  on  behalf 
of  Lee  Kenney,  for  a  writ  of  habeas  corpus  di- 
rected against  M.  C.  Binion,  Sheriff.  Writ  de- 
nied. J.  It,  Francis,  of  Oklahoma  City,  for 
petitioner.  B.  McMillan,  Asst.  Atty.  Gen.,  for 
the  State. 

PER  CURIAM.  Th«  petition  is  filed  on  be- 
half of  Lee  Kenney,  by  bis  mother,  Sylvia 
Kenney,  alleging  that  her  son,  Lee  Kenney.  is 
illegally  restrained  of  his  liberty  by  M.  C.  Bin- 
ion,  sheriff  of  Oklahoma  county,  that  the  cause 
of  said  restraint  is  a  judgment  and  sentence  of 
the  county  court  on  a  conviction  for  unlaw- 
fuUy  transporting  intoxicating  liquors  rendered 


on  the  Sd  day  of  Jane,  1916,  wherein  said 
Lee  Kenney  was  sentenced  to  be  imprisoned 
in  the  county  jail  for  a  period  of  30  days  and 
to  pHy  a  fine  of  ^50,  and  in  default  of  tb« 
payment  of  said  fine  that  he  be  further  im- 
prisoned until  the  same  is  satisfied  as  by-law 
provided;  "that  said  restraint  and  imprison- 
ment is  illegal  and  unauthorized,  by  reason  of 
the  fact  that  said  term  of  imprisonment  has  ex- 
pired ;  and  that  the  fine  therein  imposed  has 
been ,  fully  paid  and  discharged  by  credits  to 
which  the  said  I^  Eemiey  is  entitled  for  work 
and  labor  done  and  performed  on  the  coun^ 
roads  of  Oklahoma  county  aad  by  enforced  im- 
prisonment" On  July  20,  1919,  the  petition 
was  presented  to  the  court,  and  a  demorrer 
thereto  was  sustained,  and  the  writ  denied,  on 
the  ground  that  up<Hi  the  face  of  the  petition 
it  was  shown  that  the  judgmmt  and  sentence  In 
the  case  lias  not  been  fmly  executed  and  sat- 
isfied. 


Ei  parte  KROUOH  et  al.  Wo.  Ar-2S91.) 
(Criminal  Court  of  Appeals  of  OkJaboma.  Jan. 
10.  1917.)  Petition  by  J.  Krouch  and  J.  T. 
Laster  for  a  writ  of  habeas  corpus.  Petition 
withdrawn  by  leave  of  court  Park  Wyatt,  of 
Tecumseh,  for  petitioners. 

PER  CURIAM.  Petition  for  writ  of  habeas 
corpus  in  the  above  entitled  and  numbered 
cause  filed  December  19,  1916,  and  by  permis- 
sion of  the  court  withdrawn  on  the  same  day. 


STATE  ex  rd.  LINDLET,  Co.  Atty..  v.  MC- 
KNIGHT, County  Judge.  (No.  A-2350.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  Jan. 
11,  1917.)  Appeal  from  District  Court,  Custer 
County;  James  R.  Tolbert  Judge.  Action  be- 
tween tbe  State  of  Oklahoma,  on  the  relation  of 
El.  J.  lindley,  County  Attorney  of  Custer 
County,  and  J.  O.  McEnlght,  County  Judge. 
From  a  Judgment  for  the  latter,  the  former  ap- 
peals. Appeal  dismissed.  E.  J.  Lindley,  of 
Carmi.  I11.,_A.  E.  Darnell,  of  Arapaho,  and  R. 
McMillan,  Aast  Atty.  Gen.,  forplaintiff  in  er- 
ror. Jas.  M.  Shackelford,  of  Clintca,  for  de- 
fendant in  error. 

PER  CURIAM.  Plaintiff  In  error  and  de- 
fendant in  error  have  filed  in  this  case  their 
stipulation  and  joint  motion  to  dismiss  the  ap- 
peal herein.  It  ii  m  ordered.  Appeal  du- 
missed. 


MITCHELL  V.  HOWELL.  (Supreme  Court 
of  Oregon.  Jan.  9,  1917.)  In  Banc.  Appeal 
from  Circuit  Court  Multnomah  County;  George 
N.  Davis,  Judge.  Action  by  A.  E.  Mitchell 
against  W.  G.  Howell.  Judgment  for  the  plain- 
tiff, and  defendant  appeals.  Affirmed.  A.  M. 
Smith  and  J.  F.  Cahalin,  both  of  Portland, 
for  appellant  Eugene  Brookings,  of  Portland, 
for  re^Kmdent 

PER  CURIAM.  This  is  an  action  to  reeorer 
upon  a  contract  for  services.  We  find  no  errot 
upon  the  trial  or  in  the  findings,  and  the  judg- 
meut  is  therefore  affirmed. 


Bkd  or  Oabbs  in  Vol.  Ml 
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